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How,  14-20. 

Aug.  6th,  1846   lOHow.   78 

Aug.  8th,  1846  9  How.  220 

Feb.  22d,  1847  . .  9  How.  245,  248.  S52-5S0;   10 

How.  80. 

Feb.  23d,  1847  0  How.  246.248 

Mch.  2d,  1847  10  How.    77 

Mch.  3d,  1847  12How.     4 

Feb.  22d,  1848  lOHow.   79 

Ma/  2Sth,  U4S 10  How.  77,  78,  82 

How.    t.    10,    11,    IS. 
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JTTDGES 
SUPREME  COURT  OF  THE  UNITED  STATES 

DURING  THE  TIME  OF  THESE  REPORTa 


Ths  Hod.  Rooeb  B.  Taitkt,  Chlel  Justice. 
The  Hon.  Johk  M'Lear,  Associate  Justice. 
The  Eon.  Jambb  Watne,  Associate  Justice. 
The  Hon.  John  Catbon,  Associate  Justice. 
The  Eon.  Johk   M'Kiklet,   Associate   JastiM. 
The  Hon.  Pbteb  V.  DAirm.,  Associate  Justice. 
The  Hon.  Sauubl   Nelsod,   Asoociate  JusUee. 
The  Hon.  Uvi  Wooobusy,  Associate  Justice. 
The  Hod.  Robbbt  C.  Okies.  Associate  Justice, 


Retebdt  Johnson,  Esq.,  Attome^-GeneraL 
WiLLUM  T.  Cabboll,  Esq.,  Clerk. 
Bkhjaiur  C.  Hovakd,  Esq.,  Reporter. 


ORDER  OF  COURT. 

MkT  29,  IBM. 
It  Is  ordered,  that  the  Reporter  aad  clerk  of  this  court  shall  dig««t  a  plan  for  making  up 
the  records  in  the  courts  below  which  are  to  be  brought  to  this  court  by  writs  of  error  or  by 
appeal.  That  the  same  shall  be  submitted  to  the  Chief  Justice  for  hia  approral,  and  If  ap- 
proved by  him,  that  the  clerk  be  directed  by  the  Chief- Justice  to  have  the  same  printed; 
eopie*  of  which  the  clerk  shall  send  to  the  judges  of  the  circuit  and  district  courts  of  the 
United  States,  and  to  the  clerks  of  the  same. 
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THE  DECISION'S 


Sttpreme  Court  of  the  United  States, 


JANUAKT  TERM,  1850. 


^UCHAELA.  LEONAKDA  ALMOr 
SR,  tiM  Wife  separated  from  bed  an 
d  fl(  Joaeph  X*Tier  Delfan  de  Pontalb 
MW  In  KnoT, 

JOSEPH  KENTON. 


«o«rtB  lutTg  a 

r  of  11dm  oI  ti . 

^^_  aatboritr  to  rerlew  those  deelalo — 

^fer-Bttfa  aactloD  of  tbe  Judlclar;  Act. 
Mthe  ttdlan  waa  that  tha  true  tines  of  tt 
S  Ad  not  conflict  with  each  other,  bat  tt 
putT  allcscd  that  her  RdTemry'i  title  wi 
■^  Wi  the  correct  InterpretatkiQ  ot  an  act  ( 
L  tlila  drcnmstance  did  Dot  brluR  the  eai 
^  _ba  Jorladlctlon  ot  thia  court. 
>  li  Ow  jDrtadletlau  aided  because  the  Slal 
''■Dod  a  perpetual  InJunctlOD  upon  the  lO] 
J.  TWa  waa  a  mere  Incrdent  to  the  decrc 
aa  from  the  mode  of  practice  In  TxiulalBni 
tUn  ara  ottan  iialeted  tn  that  way. 

cmM  was  brau^t  up  by  writ  of  erro 
n  tbe  Bnpreine  Court  of  the  State  o 
n*  for  the  Eastern  District.  It  wa 
_  i  up  upon  the  ground  that  there  tra 
n  in  qneation  the  validity  of  a  statute  am 
tStatftj  nercised  under  the  United  Statee 
aakni  was  against  the  validity  of  thi 
8  or  authority;  also,  that  there  wai 
■  !■  quMtioB  the  conatructian  of 


■■tj  Mid  of  a  statute    of    the    Unitet 

aad  tlie  decision  waa  BKainat  the  title 

specially  claimed 


of    I 


i,  sad  privilege  s 
'>mtK  such   daui 


Ik  tt>  rait  WM  more  analogous  ta  an  eject' 

■  to  any  other  remedy  known  to  the 

HH  l«w,  it  will  be  best  explained  by  show- 

"^W  title  let  up  by  the  respective  parties. 

nrt  atep  in  the  j>roceedings  was  the  Sting 

foDowtng  petition,  on  December  28,  1831: 


L — ntls  and  transfer  of  land*  br  will 
leaarasJ  %'»  loci  rel  Mtw.  fitate  Inwi 
-  HI  ■an  u.  8.  conrta  as  to  title  and  ti 

irMtata.     Baa  notea  to  S  L.  ad.  U.  B.  : 

O.  1.  SHI.  BAT,  BS9. 


"To  the  Honorable  tbe  District  Court  of  the 
First  District  of  tbe  State  of  I>ouiaiana.  The 
Petition  of  Josfph  Kenton,  residing  in  the 
City  of  New  Or. cans,  respectfully  showa: 
•■That  your  petitioner  is  the  lawful  and  only 
proprietor  and  'owner  of  a  tract  of  land  ['1 
Hituated  in  the  rear  of  the  city  of  New  GrleaiiB, 
between  tbe  inhabited  part  of  the  city  and  the 
Bayou  St.  Jean;  said  tract  having  two  arpenta 
front  on  tbe  south-westerly  side  of  the  Canal 
Carondelet,  near  tbe  first  half-moon,  and  ex- 
tending in  depth  between  parallel  lines  to  Com' 
mon  Street,  on  which  also  it  fronts;  the  one 
side  line  being  seventeen  arpenta  ten  toises  and 
two  feet,  and  the  other  seventeen  arpenta  and 
five  toiscs  in  length;  all  of  which  appears  more 
particulsrly  by  a  plan  of  said  tract  of  land 
drawn  by  Charles  P.  Zimpel,  late  a  sworn  sur- 
veyor, dated  the  11th  day  of  February  (1835), 
and  deposited  in  tbe  office  of  Theodore  Seghera, 
K«q.,  notary  public  of  thia  city,  on  which  plot 
your  petitioner's  tract  of  land  is  designated  as 
No.  3,  and  is  marked  on  the  general  plan  of  the 
city  of  New  Orleans,  executed  and  published 
by  tbe  said  Charles  F.  Zimpel,  "Wdw.  Fleitas." 
"Your  petitioner  ac^iuircd  said  tract  of  land 
of  Jean  Manuel  Fleitus.  Barthelcmy  Fleitaa. 
and  Virginie  Fleitaa,  wife  of  Louis  Aime  Pig- 
neguy.  by  act  passed  before  the  said  Theodore 
Seghers,  notary  public,  on  tiie  ISth  day  of 
May  (1835). 

"Your  petitioner  alleges,  that  from  that 
[leriod  until  the  present  time  be  has  had  the 
jiiiet  possession  of  aaid  tract  of  land,  and  that 
:hose  from  whom  he  derived  title  have  had  the 
leaceable  and  uninterrupted  possession  of  the 
lame.  under  perfect  titles,  for  upwards  of 
.hirty-five  yeara. 

"Your  petitioner  further  shows,  that  not- 
vith  8  landing  the  premises,  Mrs.  Michaela 
^onarda  Almoneater,  the  wife  of  Joseph  Xa- 
jer  Celeetin  Delfau,  Baroa  of  Pontalba,  sepa- 
ated  from  bed  and  board  from  the  said  hus- 
>and,  by  a  judgment  of  the  tribunal  of  tbe 
irst  inntance,  at  Senlis,  in  France,  bearing  date 
he  2&th  day  of  February  (1836),  has,  by  hor 
gent,  Noel  Barthelcmy  Le  Breton,  residing  in 
liis  city,  offered  for  sale  at  public  auction,  to 
e  sold  on  the  28th  day  of  this  present  month, 
hrough  Measra.  Mosey  A  Garidel,  auctioneeia, 
.  certain  tract  ot  knd  divided  mto  & 
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number  of  lots,  fronting  on  the  Bayou  road 
and  ezteniliiig  scroas  &e  Cans]  Carondelet, 
over  the  property  of  joui  petitioner,  to  Com- 
mon Street. 

"Your  petitioner  further  BhowB,  that  the 
said  Noel  Barthelemy  Le  Breton  hu  been  con- 
stituted the  general  and  special  agent  at  New 
Orleans  of  the  said  Hn.  Pontalba,  by  powers 
of  attomej,  executed  before  Bercesu  and  bis 
colleague,  notaries  at  Paris,  in  France,  where 
she  resides.  That  your  petitioner  has  amicably 
requested  the  said  agent  to  desist  from  this  in- 
tended sale  as  far  as  it  affects  the  above  de- 
scnbed  property  of  your  petitioner,  and  would 
disturb  him  in  the  peaceable  possession  there- 
of, tiut  he  refuses  to  yield  to  said  request. 
»•]  *"Your  petitioner  therefore  prays  that  a 
writ  of  injunction  may  issue,  enjoining  the 
said  Mrs.  PontalI>a  and  Noel  Barthelem;  Le 
Breton,  her  agent,  as  well  as  Messrs.  Mossy  & 
Garidel,  the  above-mentioned  auctioneers,  from 
proceeding  to  sell,  until  the  further  order  of  the 
court,  such  of  the  above-mentioned  lota  of 
ground  as  are  situated  on  the  above- described 
tract  of  land  belonging  to  your  petitioner. 

"Your  petitioner  further  alleges,  that  the 
aaid  Mrs.  Pontalba  and  her  agent  pretend  title 
to  the  aforesaid  property  of  your  petitioner, 
and  hold  out  to  the  public  that  your  petitioner 
has  no  title  to  tbe  same,  and  by  their  deeds 
and  words  aforesaid  have  caused  him  damage 
to  the  amount  of  five  thousand  dollars,  which 
he  is  entitled  to  recover,  and  to  have  them  en- 
joined from  ever  pretending  title  to  said  prop- 
erty. 

"Wherefore  your  petitioner  respectfully 
prays  that  the  said  Mrs.  Pontalba,  by  her 
agent  Noel  Barthelemy  Le  Breton,  may  be  cited 
to  appear  and  answer  this  petition,  and  to 
set  forth  by  what  title  she  claims  the  property 
above  described  of  your  petitioner;  and  that, 
after  all  due  aod  legal  proceedings,  judgment 
may  be  rendered  in  favor  of  your  petitioner 
against  the  aaid  Mrs.  Pontalba;  that  the  sale 
by  her  of  any  part  of  the  above- described  tract 
of  land  belonging  to  your  petitioner  be  per- 
petually enjoined;  and  that  she  may  be  more- 
over perpetually  enjoined  from  pretending  title 
to  said  property;  that  she  be  condemned  to 
pay  to  your  petitioner  five  thousand  dollars 
damages,  with  all  costs  of  suit;  and  that  your 
Honor  would  alTord  all  such  other  and  further 
relief  as  the  nature  of  his  case  may  require, 
and  as  to  justice  and  equity  may  belong.  As 
in  duty  bound,  etc 

(Signed)  "Isaac  T.  Preston, 

Att'y  for  Petitioner." 
To  this  petition  the  defendant  filed  the  fol- 

"The  Answer  of  Michaela  Leonarda  Almon- 
ester,  the  Wife  separated  from  bed  and  board 
of  Joseph  Xavier  Celestin  Delfau  Pontalba, 
herein  represented  by  Noel  Barthelemy  Le 
Breton,  her  attorney  in  fact,  to  the  Petition 
filed  in  this  court  at  the  auit  of  Joseph  Ken- 
ton, of  New  Orleans: 

"This  respondent  comes  now  into  court  by 
her  counsel,  and  for  answer  says,  that  she 
denies  all  and  singular  the  facts  and  allegations 
In  the  said  petition  set  forth.  And  this  re- 
spondent further  answering  says,  that  the 
plaintilT  could  derive  no  title  whatsoever  to  the 
property  by  him  claimed  from  the  transfer  un- 


to him  executed  by  Jean  Manuel  Fleitaa,  Bar- 
thelemy Fleitas,  and  Virginie  Fleitas,  per  aet 
before  T.  Seghers,  notary,  of  the  ISth  of  May, 
1835. 

'"This  respondent  denies  that  the  plain-  [*4 
tiO^s  vendors  had  at  any  time  any  good  title  to 
the  property  by  them  sold,  or  were  ever  in  pos- 
session thereof. 

"This  respondent,  on  the  contrary,  contends 
that  she  is  the  sole  and  lawful  proprietor  of 
the  land  claimed  by  the  plaintiff,  and  that  she 
has  had  title  to,  as  well  as  possession  of,  the 
same   for  fifty-five  years   and  upwards. 

"That  this  respondent  further  says,  that  the 
injunction  sued  for  and  obtained  by  said  Ken- 
ton against  the  sale  of  said  property  was  un- 
just, illegal,  and  malicious,  and  hiut  inflicted  in- 
jury to  the  interests  of  this  respondent  to  an 
amount  exceeding  twenty -five  thousand  dol- 
lars; wherefore  this  respondent  prays  that  said 
injunction  be  dissolved,  at  the  coats  of  the 
ploiatiS;  that  she  be  permitted  to  reconvene 
against  him,  and  have  judgment  for  the  said 
sura  of  twenty-five  thousand  dollars,  and  to 
that  eUect  that  the  said  Kenton  be  cited  to 
appear  and  answer  this  petition  in  reconven- 
tion, and  be  condemned  as  prayed  for. 

"And  this  respondent  prays  for  all  other  and 
further  relief  which  the  nature  or  equity  of  the 
case  may  require. 

"And  this  respondent  will  ever  pray,  etc 
(Signed)  "Soule, 

"C.  Derbigny,  of  Counsel." 
Much  documentary   evidence   was   filed,   and 
oral  testimony  taken  in  open  court,  all  of  which 
was  inserted  in  the  record. 

When  the  oauae  came  on  for  trial,  in  Feb- 
ruary, 1838,  the  plaintiff,  Kenton,  produced  a 
Spanish  grant,  dated  ZOth  of  May,  1801,  issued 
to  Carlos  Guardiola,  by  Don  Ramon  de  Lopei 
y  Angulo,  the  Intendant  of  Louisiana,  and  a 
regular  chain  of  conveyances  from  the  original 
grantee  down  to  himself.  This  grant  covered 
the  land  in  dispute. 

The  defendant  claimed  title  under  the  follow- 
ing documents: 

Ist.  A  concession  to  Louis  Cezaire  Le  Breton, 

in  1752. 

2d.  A  conrcBsion  to  Alexandre  Latil,  in  1764. 

Upon   the    trial,   the   District   Court   decided 

that  neither  of  these  concessions  included  the 

land  in  controversy. 

The  defendant  then  relied  upon  a  plea  of 
prescription  which  had  bean  previously  filed, 
being  a  plea  of  prescription  of  ten,  twenty,  and 
thirty  years.  But  the  court  overruled  the  plea 
for  each  of  these  periods  of  time. 

The  case  was  carried  by  appeal  to  the  Su- 
preme Court  of  the  State  of  Louisiana,  where 
the    argument   mvolved   the    following   points, 

1.  That  the  grant  to  Guardiola  was  void,  be- 
cause, after  the  first  of  October,  1800,  the  date 
of  the  treaty  of  San  Ildefonso,  'Spain  was  [*5 
—  '^nRe^  the  sovereign  of  Louisiana,  and  be-  ■ 

:  the  I4th  section  of  the  Act  of  Congress 

passed  on  the  2flth  March,   1804,  declared  all 

such  grants  to  be  null  and  void.    But  the  court 

!rru1ed   these   objections   to   the   grant,   and 

o  decided  that  the  District  Court  was  right 

saying  that  the  two  concessions  set  up  by 

the  defendant  did  not  cover  the  land  in  dispute, 

and  in  saying  alsg  that  the  plea  of  prescription 

Howard  •• 
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wu  not  well  foimd«d.  The  Supreme  Oonrt 
thercfon  Kffirm«d  the  judgment  of  the  District 
Court;  which  wma,  that  toe  injunction  served 
upon  the  defendant  HhauM  be  miide  perpetual. 

A  rehearing  waa  afterwarda  granted,  on  the 
single  qnestion  whether  Guardiola's  grant  was 
protected  bf  the  proviso  to  the  14th  section  of 
Ute  Act  ot  Congress  of  the  26th  March,  1B04. 
That  aeetion  declares,  "that  all  granta  for 
lande  within  the  territories  ceded  bj  the  French 
BepQblic  to  the  United  States  by  the  Treaty  of 
the  30th  of  April,  1303,  the  titles  wheresf  were, 
at  the  date  of  the  treaty  of  San  Ildefoneo,  in 
the  crown,  government,  Or  nation  of  Spain, 
and  every  act  and  proceeding  subsequent  there- 
to, of  whatsoever  nature,  towards  the  ob- 
taining of  any  grant,  title,  or  claim  to  such 
lands,  and  under  whatsoever  authority  trans- 
acted or  pretended,  be,  and  the  same  are  hers- 
by  declared  to  be,  and  to  have  been  from  the 
b^linning,  null  and  void,  and  of  no  effect  in 
law  or  equity;  provided,  nevertheless,  that  any 
thing  in  this  section  contained  shall  not  be  con- 
strued to  make  null  and  void  any  bona  fide 
grant,  made  agreeable  to  the  laws,  usages,  and 
customs  of  the  Spanish  government,  to  on 
actual  settler  on  the  lands  so  granted  for  him- 
self, and  his  wife  and  family;  or  to  make  null 
and  void  any  bona  fide  act  or  proceeding  done 
by  any  actual  settler,  agreeably  to  the  laws, 
usages,  and  customs  of  the  Spanish  govern- 
ment, to  obtain  a  grant  for  lands  actually 
settled  on  by  the  person  or -persons  claiming 
title  thereto,  if  such  settlement  in  either  cose 
waa  actually  made  prior  to  the  20th  day 
December,  1803,"  etc. 

After  the  rehearing,  the  court  decided  that 
the  grant  to  Guardiola  was  embraced  in  the 
piDviso  which  protects  actual  settlers  bi 
the  cession  to  the  United  States,  and  was  also 
protected  by  the  treaty  of  cession  itself. 

Prom  this  judgment,  a  writ  of  error  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  Brown,  on  the  part  of 
Kcnion,  the  defendant  in  error,  no  connsel  ap- 
pearing for  the  plaintiS  in  error.  This  argu- 
ment was  an  elaborate  examination  of  the  act 
of  Congress,  and  the  other  grounds  upon  which 
•*]  the  Supreme  'Court  of  Louisiana  rested  " 
judgment;  but  as  the  decision  of  this  coi 
was  confined  to  a  single  view  of  the  case,  it  is 
not  deemed  necessary  to  insert  Mr.  Brown's 
argument. 

Hr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  case  is  brought  before  us  by  writ  nf 
error  to  the  Supreme  Court  of  Louisiuna.  The 
suit  originated  in  a  petition  filed  tiie  28th  of 
December,  1836,  by  Kenton,  in  the  First  Dis- 
trict Court  of  that  State,  alleging  that  the  de- 
fendant, Pontalba,  through  her  agent,  Le 
Breton,  had  advertised  for  sole  certain  lots  of 
ground  in  the  rear  of  the  city  of  New  Orleans, 
claiming  to  own  the  same,  which  land  the  peti- 
tioner averred  belonged  to  him,  and  was,  at 
the  time  of  filing  the  bill,  in  his  possession,  and 
that  it  had  been  in  the  peaceable  and  uninter- 
rupted possession  of  himself  and  those  under 
whom  he  derived  title  for  upwards  ot  tbirty- 
flre  years.  The  petitioner  therefore  prayed  that 
the  defeTidant  might  be  restrained  from  selling 
or  intermeddling  with  the  properly  in  queatioa, 
IS  Ii.  «d. 


and  that  he  might  be  quieted  in  his  title.  In 
answer,  the  defendant  averred  that  she  was  the 
legal  owner  of  the  premiaei,  and  had  been  in 
possession  of  the  same  for  more  than  flfty-flve 
years.  On  the  trial  of  the  cause  in  the  Dis- 
trict Court,  the  plaintiff  introduced,  with  other 
testimony — 

1.  A  concession  made  by  Don  Ramon  de 
Lopez  y  Angulo,  with  the  certlScates  of  sur- 
vey, records,  etc,  dated  May  20,  1801,  grant- 
ing the  premises  in  question  to  Carlos  Guar- 

2.  An  act  of  sale  from  Guardiola  to  Fleitaa, 
conveying  the  property  to  the  latter,  dated 
June  E,  1805. 

3.  A  sale  of  the  land  from  the  heirs  of  TIeitas 
to  the  plaintiff,  dated  May  19,  1835. 

4.  He  also  produced  testimony  to  show  that 
he  and  those  under  whom  he  claimed  had  been 
in  possession  since  the  date  of  the  grant  to 
Guardiola  in  1801. 

The  defendant  then  introduced  in  evidence 
an  act  of  sale  from  L.  C.  Le  Breton  to  Madame 
Daubcrville  for  six  arpents  and  fourteen  toises 
front,  dated  May  30,  1757,  reciting  that  the 
vender  was  the  owner  of  the  premises  sold,. as 
well  as  of  two  arpents  front  adjoining  the 
same,  which  he  reserved  from  such  sale.  She 
also  presented  acts  of  sale  made  in  1757  and 
17Q8,  from  Le  Breton  and  from  the  succession 
of  Dauberville,  conveying  the  whole  of  the 
above-mentioned  lands  to  Latil,  and  a  grant 
made  to  the  latter  by  the  Spanish  government 
in  1764.  She  then  exhibited  a  fnll  chain  of 
title  from  Latil  to  herself,  and  proved  poases- 
sion  of  the  premises  covered  by  her  title  papers 
from  1T81I. 

•A  decree  was  mode  by  the  District  ["7 
Court  in  favor  of  the  petitioner,  Kenton,  and 
B  perpetual  injunction  awarded  in  accordance 
with  his  prayer.  The  cause  was  carried  to  the 
Supreme  Court  on  appeal,  where  the  decree  of 
the  inferior  court  was  aMrmed.  Both  courts 
decided  that  the  premises  included  in  the  Span- 
ish grant  of  1801,  to  Guardiola,  were  not  the 
same  as  those  covered  by  the  acts  of  sale  and 
grant  to  Latil. 

Now,  that  this  court  has  no  jurisdiction,  un- 
der the  25th  section  of  the  Judiciary  Act  of 
178B,  to  re-examine  the  decision  of  a  State 
court  which  drew  in  question  the  mere  fact  of 
where  a  dividing  line  between  two  tracts  of 
land  was,  is  too  plain  for  discussion.  Had  the 
decision  of  the  Supreme  Court  of  Louisiana 
stopped  here,  then  certainly  jurisdiction  would 
be  wanting.  But  that  court  went  further  in 
its  first  opinion;  and  then  a  rehearing  was  de 
manded,  after  the  first  decree  in  favor  of 
Kf'iilon  had  been  pronounced;  and  a  rehearing 
was  granted  on  the  single  question  whether 
Guardiola's  grant  was  protected  by  the  pro- 
viso to  the  14th  section  of  the  Act  of  Congresfc 
of  March  26,  1S04. 

That  section  declares,  "that  all  grants  for 
lands  within  the  territories  ceded  by  the 
French  Republic  to  the  United  States  by  the 
Treaty  of  the  30th  of  April,  1803,  the  titles 
whereof  were,  at  the  date  of  the  treaty  ot  San 
Ildefonso,  in  the  crown,  government,  or  nation 
of  Spain,  and  every  act  and  proceeding  subse- 
quent thereto,  of  whatsoever  nature,  towards 
the  obtaining  of  any  grant,  title,  or  claim  to 
auch  laoiis,  and  under   whatsoever   ttuUioxXt-j 
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transMtcd  or  pretended,  be,  uiA  the  same  are 
hereby  declared  to  be,  end  to  have  been  from 
the  beginning,  null  and  void,  and  of  no  effect 
in  law  or  equity;  provided,  nevertheless,  that 
anythiitg  in  this  section  contained  shall  not  be 
construed  to  make  null  and  void  any  bona  flde 
grant,  made  agreeably  to  the  laws,  usages,  and 
customs  of  the  Spanish  government,  to  an 
actual  settler  on  the  lands  so  granted  for  him- 
self, and  his  wife  and  family;  or  to  make  null 
and  void  any  bona  fide  act  or  proceeding  done 
by  an  actual  settler,  agrneable  to  the  lawa, 
usages  and  customs  of  the  Spanish  government, 
to  obtain  a  grant  for  lands  actually  settled  on 
by  the  person  or  persons  claiming  title  there- 
to, if  such  settlement  in  either  case  was  actual- 
ly made  prior  to  the  20th  day  of  December, 
1803,"  etc 

And  on  this  proviso  of  the  statute,  an  opin- 
ion was  expressed  by  the  court  below,  which  ia 
found  in  the  record,  and  was  as  follows: 

"The  proviso  above  recited  contemplates 
classes  of  titles:  first,  those  granted  according 
to  the  ordinances  and  usages  of  the  Spanish 
government,  upon  the  usual  condition  of 
8*]  'settlement  upon  the  lands  so  granted  to 
heads  of  families,  provided  such  condition  was 
complied  with  before  the  cession  to  the  United 
States;  and  second,  such  as  were  applied  for 
after  the  settlement  was  made,  commonly 
called  permission  to  settle  with  a  requGte.  In 
both  cases  we  are  to  look,  in  our  opinion,  to 
the  laws  and  usages  of  the  Spanish  government 
for  the  deBnition  of  an  actual  settler,  rather 
than  to  subsequent  acts  of  Congress,  which 
provide  for  pre-emptions  in  favor  of  such  per- 
sons as  shall  have  settled  upon,  inhabited,  and 
cultivated  a  part  of  the  public  domain.  Thi" 
proviso  recognizes  the  autliority  of  Spain  t 
make  certain  grants  after  the  date  of  the 
treaty  of  San  Ildefonso,  and  therefore  it  ei" 
not  be  said  that  Congress  had  treated  this 
exclusively  a  political  question,  and  absolutely 
decided  that  the  sovereignty  was  chnnged  at, 
that  period.  The  only  doubt  is,  whether 
Guardiola  'can  be  classed  in  either  of  the  cate- 
gories expressed  in  the  act  of  Congress.  He  ex- 
hibits a  title  in  form  to  a  small  tract  of  land, 
which  was  appurtenant  to  another  tract  al- 
ready owned  and  possessed  by  him.  The  In- 
tendant  of  the  province,  in  the  preamble  of 
his  patent,  states  him  to  be  a  resident  of  the 
city,  and  owner  of  a  piece  of  land  on  the  Sayou 
road,  where  he  has  his  dwelling;  which  prop- 
erty is  deficient  in  depth  to  graze  his  cattle 
upon.  It  is  for  these  reasons  that  a  small  ad- 
ditional grant  is  made  to  him.  This  was  done 
in  conformity  with  the  existing  ordinances  rel- 
ative to  the  distribution  of  the  public  domain; 
Guardiola  was  certainly  regarded  by  the  In- 
tend ant  as  actually  settled  on  the  land  to 
which  his  new  grant  was  but  an  appendage; 
and  although  the  expression  used  in  the  opin- 
ion of  the  court  first  pronounced,  that  the 
grant  was  inhabited  and  improved,  was  per- 
haps not  strictly  accurate,  especially  with 
reference  to  subsequent  acts  of  Congress  de- 
fining rights  of  pre-emptions,  yet  substantially 
we  consider  the  grant  to  Guardiola  as  em- 
braced in  the  proviso  which  protects  actual  set- 
tlers before  the  cession  to  the  United  States; 
and  we  cannot  suppose  Congress  intended  by 
the  act  in  question,  or  by  any  subsequent 
legislation,  to  declare  null  and  void  those  b     " 
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grants  made  bona  fide  according  to  the  usages 
of  the  Spanish  government  to  inhabitants  of 
the  province,  to  meet  the  wants  of  a  growing 
population. 

"Looking  upon  Ouardiota's  grant,  aa  one 
made  in  good  faith,  according  to  the  usages 
and  ordinances  of  the  Spanish  government,  and 
as  having  become  private  property  according  to 
those  laws  and  usages,  and  according  to  the 
treaties  between  France  and  Spain,  and  the  law 
of  nations,  we  consider  it  protected,  not  mere- 
ly by  the  proviso  of  the  act  of  Congress  first 
recited,  but  by  the  treaty  of  cession. 

*"It  is  therefore  ordered,  odjudged  and  [*1> 
decreed,  that  the  judgment  first  pronounced  re- 
main undisturbed." 

By  section  BOO  of  the  Code  of  Practice  gov- 
erning the   Supreme   Court  of  Louisiana,  that 


laws  on  which  it  founds  its  opinions;  and  by 
section  612,  a  party  dissatisfied  with  the  judg- 
ment may  apply  for  a  rehearing  in  the  cause, 
by  petition.  From  the  petition  aud  opinion,  it 
does  appear  that  a  construction  of  the  I4th 
section  of  the  Act  of  1804  was  drawn  in  ques- 
tion by  the  State  court;  but  it  does  not  there- 
fore follow  that  this  court  has  jurisdiction;  the 
fact   is  found,  that  no  interference   exists  bc- 


concluded  the  right  against  Pontalba ;  she 
could  not  go  beyond  the  boundary  established 
as  the  true  one  by  that  decision.  And  the  next 
inquiry  is,  whether  &be  can  be  heard  in  this 
court,  to  call  in  tjuestion  a  construction  of  the 
Act  of  1S04,  which  did  not  touch  her  paper 
title,  nor  affect  her  right  in  any  degree.  The 
State  court  held  that  Kenton's  title  was  valid, 
and  sanctioned  by  the  proviso  to  the  14th  sec- 
tion of  the  act;  the  decision,  therefore,  so  far 
as  he  was  concerned,  was  not  opposed,  but  in 
conformity,  to  the  right  claimed  under  the 
statute;  and  the  defendant  below,  Pontolba, 
having  no  opposing  title  to  the  land  in  dispute, 
could  not  be  injured  by  the  opinion  expressed 
on  Kenton's  title.  The  only  plausible  ground 
on  which  jurisdiction  could  be  claimed  arises 
from  the  mode  of  proceeding  in  the  State 
courts.  The  action  was  brought  by  Kenton  for 
slander  of  title,  and  to  prevent  a  public  sale  of 
land  then  in  his  actual  possession,  and  which 
liad  been  so  for  thirty-five  years  next  previous. 
The  defendant,  Pontalba,  denied  that  Kenton 
had  any  title,  and  set  up  title  in  herself  to 
the  land  claimed  by  Kenton  in  his  petition;  and 
by  her  answer  and  petition,  in  reconvention 
asked  an  affirmative  decree  in  her  favor  for 
damages;  thus  becoming  a  plaintiff  likewise. 
This  is  an  ordinary  mode  of  trying  title  in 
Louisiana.  Issue  being  joined  on  the  right,  and 
this  adjudged  to  be  in  Kenton,  the  court  gave 
a  decree  in  his  favor,  and  awarded  a  perpetual 
injunction  against  Pontalba,  restraining  her 
from  selling  the  land.  The  injunction  was  a 
mere  incident  to  a  final  adjudication  establish- 
ing a  right  to  real  property;  the  decree  cairied 
with  it  (as  against  the  opposing  party)  con- 
clusive force,  to  which  nothmg  could  be  added 
by  the  award  of  an  injunction;  it  was  intend- 
ed to  prevent  any  further  illegal  intermeddling 
by  the  other  party,  and  was  rather  in  execution 
of  the  decree  than  a  substantial  part  of  it. 
The  awarding  such  writ  'oAunot,  there-  [*10 
Howard  9. 


iBwiM  V.  Dixon  i 


foR.  b«  Telied  on  aa  a  circamstanee  ^ving  this 
cdiit  jurudiction ;  and  being  of  opinion  that 
«  M  ground  presented  by  the  record  can  this 
wot   be    entertained,    wa    accordiuglj'    order 


Order.  , 
TU*  ttLitm  e»D«  on  to  be  heard  on  the  tran- 
Bipt  of  the  record  from  the  Supreme  Court 
4  the  ^te  of  Iiouisiana  for  the  Eastern  Dis- 
trict,»iid  was  argued  hj  counsel;  on  considera,- 
lini  ■hereof,  it  is  now  here  ordered  and  sd- 
jMlpd  by  this  <^ourt,  that  this  cause  be.  and 
tk  nme  ia  hereby  dismissed,  for  the  want  of 
jndiction. 


WILLIAM  H.  ntWIH,  Appellant, 
mtOS  O.  DEXION  and  John  A.  Dliion, 
bjaetian — public  and  private  nuisance — spe- 
Etd  damage — no  adequate  remedy  at  law — 
Mication  of  land  for  public  highway,  when 
•M  presumed — intention  of  owner. 


■  (gUlt  olBcer  or  private  Individual,  unlem  there 
klUKcr  ot  ETeat.  continued,  aud  Irrejiarable  !□- 
»;  tnd  not  Usued  at  the  Instance  of  an  Indlvld- 
tt  cUIdUdc  nnder  such  public  right,  DBlesB  tie 
hi  nirciva  same  private,  dlreet,  acd  material 
te»(t  brjond  the  public  at  larjte. 

nen  ibe    remedy    by   Injunction   la  aouitht   for 

■  bjarr  lo  an  ladlvldnal,  and  not  public  dgbt.  It 
kitcniarr  also  that  the  riebt  to  lalae  the  olistmc- 
IM  iliinild  not  be  tn  coDtroveray,  or  hav\^  been 
KIM  It  taw.  Otherwlae,  an  Injunctloa  1b  not  the 
inmiitlate  remedy.  Until  the  rlgbta  oc  the  par- 
^-      c  Kttled  by   a  trial  at  law,  a  temporary  In- 

Q  only  Is  uaned  to  prevent  an  Irremediablt 


claimed  to  be  a  publio  highway,  in  the  town  of 
Alexandria,  by  which  the  said  highway  was 
obstructed,  and  the  ancient  lights  of  the  appel- 
lees, looking  into  the  eaid  higliway,  were  dark- 
ened; and  for  an  abatement  of  the  nuisance. 
The  court  p-anted  a  perpetual  injunction,  de- 
fining  the  limits  of  the  highway,  and  requiring 
the  appellant  to  remove  the  nuisance. 

The  material  facts  of  the  case  were  as  fol- 
lows: John  Fitzgerald  and  Valentine  Peera> 
on  the  2Bth  of  April,  1778,  received  a  convey- 
ance of  lot  SI  in  the  town  of  Alexandria,  be- 
tween which  and  the  water  of  the  Potomac 
River  there  was  "sunken  ground,"  which,  on 
the  17th  of  September,  17T8,  was  conveyed  by 
William  Kameay  and  John  Carlyle,  in  their 
own  right,  'and  as  trustees  of  the  said  [•!! 
town,  to  the  said  Fitzgerald  and  Peers.  A  por- 
tion of  this  land  was  built  upon  by  them,  and 
that  portion  which  extends  from  King  Street 
on  the  north,  running  with  Union  Street  on  the- 
west  to  the  centre  of  an  alley  now  called  Dock 
Street,  or  Fitzgerald's  Alley,  and  running  to 
the  Potomac  Biver,  with  the  building  fronting 
on  Union  Street,  was,  by  various  deeds,  trans- 
ferred to  and  vested  in  Thomas  Irwin,  the 
father  of  the  appellant.  Thomas  Irwin  was  in 
under  his  purchaae  in  the  year  1802.  and  c 
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1  the- 


^^' 


TBIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  DiBlHct  of 
Cn'iimbia  and  County  of  Alexandria.  It  was 
1  hill  Glcd  by  tbe  Dixiona  to  restrain  the  appel- 
lui  from  erecting  an   inclosure   in  what  they 


ith  of  January,  1827.  By  his  will,  he  direct- 
ed that  all  his  estate  ahould  be  equally  divided 
between  his  children,  when  his  son  William 
(the  appellant)  should  arrive  at  the  age  of 
twenty-one;  in  the  mean  time  to  be  managed 
for  their  benefit,  by  hia  sons  Thomas,  James, 
and  William. 

A  division  of  the  estate  was  made  on  the 
ISth  of  January,  1836.  by  which  there  was  as- 
signed to  James  Irwin  a  warehouse,  on  the 
south  side  of  King  Street,  and  fronting  the- 
river;  beginning  on  King  Street  at  the  north- 
east corner  of  said  wareliouse,  and  running 
thence  southwardly,  with  the  east  front  of  th* 
anmc,  to  the  centre  of  the  south  wall,  betwren 
which  wall  and  the  warehouse  south  of  it  (by 
this  deed  alloted  to  Ann  J.  Carey)  is  an  alley 


XflTi — Dedication  of  lands  for  public  purposei. 
lMi»ie  to  Cincinnati  v.  Wblte.  S  Pel.  431. 
Reliance,  when  Injunctions  aealnat  will  be  grant- 
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tantly  ri 


8  Johns.  Ch.  40;  i 
~  Falge.  83  :  Dana 
.  WlnnlplBlogee,  c 


»B^.     Sew   York 
kart.  etc.,  B-  R.  v.  Artcner, 
Tai-atlne.  r>   Met.  8;  Parker 
I  BMrt.    545. 

4  iirong  case  of  Imperatli 

par.  aod  the  nuisance  must  be  In  di  „ 
rifiin  long  previously  enjoyed.  VanBtryen  v. 
TiaBfrgen.  3  Johns.  Ch.  282;  Porter  v.  Wltham. 
IT  Malur.  292  :  Eden  on  Injunctions.  109  :  Crowder 
t.  Tinkler.  19  Vea.  61T ;  Melter  ».  Self,  4  Sni.  1^ 

Ai  a  erneral  mie  It  Is  neceasary  that  the  person 

maa  aboald  have  flrat  establlsbed  his  right  at  law, 
aad  ■h>re  the  Dgbt  l9  doubtful  and  bus  not  been 
•nabltibed  Injanctlon  will  be  withheld.  Mayor, 
nr  I  fortlM,  Clarke.  Ch.  338:  Rhen  v,  Korn.vth, 
n  Pa-  St.  503  :  Arnold  v.  Klepper.  24  Mo.  273  ;  Por- 
to- T   WltbaJD,  17  Maine,  302  :  UsmiDoth.  etc..  Co.'B 

ipwal.  54  Pa.  r-    ■"'■     '--" ■■    '-"° 

Ijahsa  ~     ~" 


L  Ch-  282;  McCord  v 


r  wnitam«».  3  Ralst.  CI).  M7.     But  see  Itoskcll 
T  Whftwortb.  19  W.  n.  804— L.  J. 

ne  mle  last  itated  is     -—       
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jally  In  dispute.     White 
'VliSlon'wUl'aot  be'jranted  where  the  Injury 


u  Walk.  Ulcb.  : 


trinina 
Iker,  12  Obia.  36T  ; 
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DeGei.  M.  &  G.  304  :  Swalne  v.  Great,  etc.,  33  L.  J. 
Ch.  309. 
Ttaousb  an  injury,  alight  Id  Itself,  may  by  tre- 

warrant  an  Injunction.  CouIbou  v.  While.  3  A  Ik. 
21:  ACtomvylienei'iil  v.  Sheffield,  3  DeGex.  M.  k 
a.  304. 

To  wsrrant  an   tnJtiiKtlon   In  restraint  of  nul- 

as  In  th"  case  of  trespass,  end  where  this  doos  noi 
appear  tbe  person  will  be  left  to  bis  remrdv  at 
law.  Fort  v.  Groves.  20  Ind.  189;  Tlchener  v. 
Wilson,  4  llalst.  Ch.  IST. 

He  who  Becks  an  Injunction  agnlnst  n  nuisance  U 
not  regarded  as  havlufi  suOlclenlly  establlBbed  tala 
rlghta  at  law  by  obtaining  a  JudBm^nt,  If  Ibe  ac- 
tion In  whleb  tbe  Juilcment  was  recovered  Is  still 
-■^ndlng  upon  a  writ  of  review.  ...  .- 


litigation,  and      ., _   .... 

pute  are  pending  In  actions  at  law  no  Injunction 
will  not  be  allowed.     Eastman  v.  AmoskesK.  etc. 
47  N.  U.  71. 
Wbcre  tbo  Injury  complained  of  Is  not.  per  te,  i 


■lie  Injurv,  Injunction  will  not  be  granted.  Klrk- 
mnn  v.  Handy.  II  Humnb.  4ll<t:  I.Bugblln  v.  I'lesi. 
ilrnt.  etc..  «  Ind,  223;  Dunnlnu-  v.  Aurora,  -10  III, 
481  ;  r.Bte  View  v.  IxW,  44  IM.  81;  Gwln  t.  .Mel- 
moth,  Freem.  Ch.  DOB :  Tbebaut  v.  Cauova,  11  Fla. 
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«r  open  space;  then,  witli  the  centre  of  said 
aouth  nail,  wcBtwardly,  to  the  eut  side  of  the 
east  wall  of  a  warehouse  by  this  deed  assigned 
to  William  H.  Irwin;  then  northwardly,  with 
the  Baid  east  side  of  the  said  last -mentioned 
warehouse,  and  the  east  side  of  the  warehouse 
hereby  assigned  to  Mary  Irwin,  to  King  Street; 
thence  eastwardly,  on  King  Street,  to  the  he- 

S'ttningi  the  said  warehouse  being  part  of  ■ 
t  of  ground  conveyed  to  said  Thomas  Irwin, 
deceased,  by  William  and  J.  C.  Herbert,  and 
by  the  devisees  and  trustee  of  John  Dunlap. 
On  the  20th  of  April,  IS35,  James  Irwin 
conveyed  all  his  real  estate  in  the  County  of 
Alexandria  to  William  L.  Hodgson,  to  secure 
his  brother,  William  H.  Irwin.  On  the  28tli 
■of  February,  1842,  James  Irwin,  to  secure  the 
payment  of  certain  debts  therein  mentioned, 
with  the  consent  of  William  H.  Irwin,  conveys 
to  John  Hooff  "all  his,  the  said  James  Irwin's, 
right,  title,  and  interest  in  and  to  the  ware- 
house situated  at  the  foot  of  King  Street, 
and  then  in  the  occupancy  of  John  Howard, 
which  property  was  conveyed  to  the  said  James 
Irwin  by  deed  of  partition  between  the  heirs 
of  the  late  Thomas  frwin,  deceased,  made  and 
executed  in  the  year  1S31,  and  was  afterwards 
conveyed  in  trust  to  the  said  Tliomas  Irwin, 
to  secure  his  mother,  Elizabeth,  for  what  she 
had  become  responsible.  Elizabeth  Irwin  also 
12*]  united  in  this  'deed.  James  Irwin,  hav- 
ing failed  to  pay  the  debts  intended  by  the 
last -mentioned  deed  to  be  secured,  the  trustee, 
John  Hooff,  set  up,  pursuant  to  the  deed,  and 
sold  the  property  to  the  appellees,  who  com- 
plied with  the  terms  of  sale,  and  Elizabeth 
Irwin  thereupon  united  with  Hooff  in  a  con- 
veyance of  the  property,  describing  it  as  front- 
ing on  the  Potomac  River."  James  and  Wil- 
liam H.  Irwin  did  not  join  in  the  execution  of 
this  deed. 

The  Dixions  thus  cliumed  to  have  all  the  es- 
tate, right,  title,  and  interest  of  James  Irwin 


in  this  property,  and  this  was  the  foundjitiaa 
of  their  private  right. 

It  further  appeared  from  the  record,  that,  at 
the  time  Thomas  Irwin  purchased  the  prop- 
erty, there  was  a  large  w.irehouse  at  the  corner 
formed  by  Union  and  Kin;;  etreeti,  and  be- 
tween that  and  the  river  was  an  open  space  or 
lot,  extending  along  the  line  of  King  Street 
about  ninety  feet,  to  a  dock  at  the  foot  of  King 
Street.  In  the  year  1804,  he  built  the  ware- 
house now  owned  by  the  Dixions,  frontitig  on 
King  Street  and  on  the  Potomac  River.  At 
one  period  of  time,  a  very  large  trade  was 
carried  on  in  these  premises,  and  for  years  the 
whole  business  of  the  house  was  transacted 
through  the  door  in  the  east  front,  looking  to 
the  river. 

The  whole  property  on  which  the  buildings 
stand  forms  nearly  a  square,  the  west  side  of 
which  is  on  Union  Street,  the  north  on  King 
Street,  the  south  on  a  public  alley,  called  Fitz- 
gerald's Alley,  and  on  the  east  was  an  open 
space  running  along  the  front  of  the  buildings 
from  King  Street  to,  and  passing  beyond,  this 
alley.  This  space  is  formed  artiflcially,  and 
made  solid,  and  is  upwards  of  forty  feet  in 
breadth  before  the  wharves  which  project  into 
the  river,  or  the  docks  running  by  the  side  of 
the  wharves   to  this  open  space,  are   reached- 


property  was  paved  with  brick  to  the  width  of 
about  four  feet,  beyond  which,  and  running 
along  the  line  of  this  pavement  from  King 
Street  to  Fitzgerald's  Alley,  there  is  a  pas- 
sage for  carts  and  passengers,  which  is  com- 
monly used,  and  has  never  been  purposely  ob- 
structed since  the  erection  of  this  house,  in 
1804. 

After  the  purchase  by  the  Dixions  of  the  said 
warehouse,  the  said  William  H.  Irwin  erected 
a  wooden  fence  eight  or  ten  feet  high,  inclosing 
a   space    nearly    twenty-five    feet    square,    the 
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aortb  ride  of  tbe  Indosure  ambracing  one  of 
tkc  wiodows  on  the  ground  floor  in  th«  east 
ftit  of  the  building,  mnd  projecting  eastward  at 
light  ui^M  to  the  house,  and  then  aonthward, 
awl  weatnard,  >nd  baclc  to  the  wait  of  the 
II*]  other  warehouse  erected  "by  WiUiun 
InHn,  M  that  it  impaired  the  accesB  to  the 
Uxions'  house,  and  obstructed  their  lights,  and 
alu  completely  interrupted  the  passing  alon^ 
tkc  footway,  and  greatly  obstructed  the  use  of 
ibt  carriageway. 

The  Dizions  filed  their  bill  to  reatrain  Irwin, 
ud  prevent  hia  erecting  this  inclosure,  and  put 
tlxir  right  on  the  ground  of  his  darkening  their 
uci«nt  lights;  and,  also,  that  he  waa  ob- 
tttnuting  a  public  highway.  The  injunction 
■u  ordered  and  served.  Irwin  persisted  in 
tonpleting  the  erection,  and  they  amended 
tkir  bill.  Betting  up  distinetly  that  Thomas 
Inrin  in  his  lifetime  bad  dedicated  to  the  pub- 
Ik  the  use  of  that  part  of  this  open  space 
mtnd  by  said  inclosure,  and  the  same  had 
btm  used  by  the  public  as  an  open  street  and 
eDmmoD  highway,  and  the  use  of  which  had 
been  consented  U>  by  all  the  persons  interested 
b  Slid  property,  and  by  the  diH'erent  owners 
tt  the  fee-simple  of  the  lots  of  ground  adjoin- 
i»t  'od  bounding  thereon,  and  by  those  here- 
iatan  claiming  title  to  the  said  warehouse  and 
lot  now  owned  by  the  Dixiona,  and  that  the 
•UK  had  been  used  by  the  public  as  a  common  , 
ti^nay  and  open  street  for  upwards  of  thirty  ; 
}ttn.  for  carriages,  horses,  wagons,  and  drays  ' 
tfuffy  description,  to  pass,  or  aland  upon  to 
nMte  lading,  and  for  doing  business  of  mer- 
ibidise,  or  other  business. 

Thr  answer  of  William  H.  Irwin  describes 
lb  ffDce  erected  as  extending  from  a  post  near 
Ik  Diiions'  house,  east  26  feet,  then  south  2Q 
fapt.  then  west  26  feet,  about  10  feet  high;  but 
itaifi  that  it  ia  erected  on  any  public  street  or 
nrand.  or  on  land  over  which  the  public  have 
uv  right  of  way. 


And  denies  that  it  covers  any  part  of  com- 
plainant's window,  and  also  denies  that  it  di- 
miniahes  in  any  perceptible  degree  the  light 
passing  through  it. 

That  the  fence  is  exclusively  on  a  lot  assigned 
by  the  deed  of  partition  to  James  Irwin,  W.  H. 
Irwin,  and  A.  I.  Carey,  in  common — the  whole 
property  consisting  of  five  wareliousea  in  a  sin- 
gle bloclc  (the  main  building  comprising  three, 
resting  oh  the  west  on  Union  Street,  on  the 
north  on  King  Street,  and  on  the  south  on  Dock 
Alley,  and  the  two  wings  extending  east  from 
the  east  side  of  the  main  building,  withjinopen 
space  between  them),  and  of  the  wharf  lot  and 
pier,  which  commenced  at  the  eastern  walls  of 
the  two  winga,  and  extended  unto  the  river.  By 
the  deed  of  partition  the  northern  wing  was  as- 
signed to  James  Irwin,  the  southern  wing  to  A. 
I.  Carey,  the  middle  open  space,  in  connection 
with  the  middle  warehouse  of  the  main  build- 
ing, to  W.  H.  Irwin,  and  the  wharf  lot  and 
pier,  or  open  space  to  the  east,  to  the  three  in 
coumiou — on  'which  open  space  ia  the  [*14 
erection  complained  of,  the  Dixions  having 
purchased  the  northern  wing.  . 

Tliat  thia  open  apace  bad  been  reclaimed 
from  the  river  by  artificial  filling  up,  requiring 
constant  repair — was  of  a  perishable  quality — 
had  always  been  kept  in  repair  exclusively  by 
Tlioniaa  Irwin  and  his  predecessors  and  heirs, 
who  had  at  all  times  openly  and  notoriously  aa- 
eertcil  their  exclusive  ownership  over  the  lot  by 
excluding  people  from  it,  by  covering  it  with 
merchandise,  and  by  renting  it  especially  to  the 
tenant  of  the  Dixions'  warehouse  to  be  used  in 

That  it  had  been  kept  open  for  the  conven- 
ience of  the  owners  solely,  in  connection  with 

the  wharf;  and  that  the  passage  of  people  over 
it  had  been  by  leave  and  sufferance,  and  not  as 
of  right,  but  in  subordination  to  the  rights  of 
the  owner. 

He  denies  positively  all  the  allegations  of  the 
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posited  Id  tanks,  or  otherwise  dealing  with  It  so  as 
to  be  a  ntilinnce.  Crump  v.  Lambert,  3  L.R.  Eq. 
408  ;  16  W.  R.  417  ;  15  L.  T.  N.  B.  GOO  ;  IT  L.  T.  N.  S. 
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bill  tending  to  sbow  the  dedication  of  that 
apace,  or  «iij  part  of  it,  and  also  denies  the  ex- 
iatenu  of  any  street,  straod,  highwaj,  or  paas- 
wa;  of  an;  kind  for  the  public  over  any  part 
of  the  wharf  lot. 

He  admits  that  the  inclosure  partially  ob- 
atructa  passage  over  said  lot,  but  that  there  is 
atill  ample  space  for  passage  betweeo  the  fence 
and  wharf  for  every  purpose. 

He  states  that  notice  was  given  at  the  sale 
that  only  the  building  was  sold — no  right  ex- 
isted beyond  the  wall — but  that  the  whole  open 
space  was  private  property. 

That  the  interest  of  A.  I.  Carey  in  Thomas 
Irwin's  estate  was  settled  to  her  separate  use 
prior  to  the  partition  by  deed  of  10th  of  Au- 

Kst,  1829;  W.  H.  Irwin's  interest  in  the  ware 
use  and  wharf  ]«t  and  pier  was  settled  to 
the  separate  use  of  his  wife  on  her  marriage 
in  1838;  and  that  James  Irwin  had  conveyed 
his  warehouse  and  interest  in  the  wharf  lot  lo 
secure  W.  H.  Irwin  for  certain  debts  still  due 
to  full  value  of  property. 

That  he  acted  as  agent  of  the  owners  in 
erecting  the  fence. 

That  an  agreement,  referred  to  in  and  vir- 
tually forming  part  of  the  deed  of  partition, 
expressly  stipulates  far  the  building  on  the 
open  space  by  any  two  of  the  owners. 

If  any  ri^t  be  invaded,  he  denies  that  it 
causes  such  irreparable  injury  to  complainants 
as  entitles  them  to  relief  in  equity,  and  avers 
that  the  remedy  at  law   is  adequate. 

He  suggests  that  "fronting  the  river"  is 
matter  of  description,  to  distinguish  the  ware- 
house given  to  James  Irwin  from  others,  not 
giving  it  any  right  beyond  the  limits  granted. 

Much  evidence  was  taken  on  both  sides  to 
show  the  use  of  the  lot  by  the  public  and  by 
16*]  the  owner,  the  application  of  'which  will 
appear  by  referring  to  tlie  arguments  of  the 
respective   counsel. 

lo  October,  1S4B,  the  counsel  for  the  de- 
fendant, Irwin,  moved  the  court  to  award  an 
issue  to  be  sent  for  trial  to  the  Circuit  Court  of 
the  District  of  Columbia,  on  the  common  law 
side  thereof,  to  ascertain  whether  the  space  of 
ground  lying  between  the  east  end  of  the  com- 
plainant's warehouse  in  the  bill  mentioned  and 
the  Potomac  River,  or  any  part  thereof,  had 
ever  been  dedicated  by  any  fee -simple  owner 
thereof,  as  a  highway,  to  the  use  of  the  public, 
or  whether  any,  and  what,  part  thereof  had 
been  bo  dedicated;  and  if  any  part  thereof  had 
been  ao  dedicated,  when  the  same  was  so  dedi- 

Bnt  the  said  court  overruled  the  said  motion, 
and  refused  to  award  the  said  issue  at  prayed, 
or  any  issue  relating  to  the  dedication  of  the 
said  space,  or  any  part  thereof.  To  which 
said   refusal   the   defendant   excepted   and   ob- 

The  cause  then  came  on  to  be  heard  upon 
the  original  and  amended  bills  of  the  complain- 
ants, the  answer  of  the  defendant,  and  the 
exhibits  and  proofs  filed  by  the  parties,  when 
the  Circuit  Court  passed  the  following  decree: 

'TBeing  fully  satisfied  that  Thomas  Irwin, 
the  ancestor  of  said  defendant,  did,  in  his  life- 
time, dedicate  to  the  public  use  a  highway 
passing  along  the  eastern  front  of  the  said 
warehouse  mentioned  in  said  compIaJDants' 
bill,  and  ninning  itom  King  Street  to  Dock 


Street,  or  Fitzgerald's  Alley,  in  the  town  of 
Alexandria,  and  that  the  same  was  used  aa  ■ 
highway  for  many  years  before  the  filing  of 
the  said  bill;  that  there  was  next  to  the  said 
warehouse,  and  within  the  said  highway,  a 
footway  about  four  feet  wide,  beyond  and  next 
to  which  was  a  highway  for  the  passing  and 
repassing  of  carts,  carriages,  drays,  and  horses, 
and  the  same  was  commonly  used  by  alt  per- 
sons having  occasion  to  use  the  same;  and  be- 
ing further  fully  satisfied  that  the  naid  defend- 
ant did,  before  the  Qling  of  the  said  bill,  erfct 
across  the  said  highway  a  fence,  which  he  has 
continued  to  this  day,  fully  obstructing  the 
passage  along  the  said  highway;  that  the  said 
fence  is  immediately  adjacent  to  (he  east  wall 
of  the  said  house,  between  two  of  the  windows 
in  the  said  east  wall,  and  close  to  the  frame  of 
one  of  said  windows;  that  the  said  fence  was 
a  special  and  material  injury  to  the  use  and 
enjoyment  of  the  said  defendant's  said  ware- 
house, and  is  a  continuing  injury  to  the  same. 
do.  this  Slst  day  of  October,  1846,  adjudge,  or- 
der and  decree,  that  the  injunction  heretofore 
issued  in  this  cause  be,  and  the  name  is  hereby 
made  perpetual.  And  they  do  further  order  and 
direct,  that  the  said  defendant  do  forthwith 
take  down  and  remove  the  said  fence,  and  that 
•be  be,  and  he  is  hereby  forever  hereafter,  [•!• 
so  long  as  the  said  footpath  and  highway  shall 
be  continued  to  be  used  as  such,  enjoined  and 
prohibited  from  erecting  or  putting  any  ob- 
struction in  the  said  highway  within  the  space 
of  nineteen  feet  wide,  measured  eost  from  the 
eastern  wall  of  said  warehouse  of  said  com- 
plainants, Bud  running  from  King  Street  to 
Dock  Street,  or  Fitzgerald's  Alley,  as  it  is  in- 
diflerently  called  and  known;  which  said  nine- 
teen feet  is  hereby  declared  to  be  the  eastern 
limit  of  said  highway,  and  said  highway  does 
extend  no  farther  east;  and  that  the  said  de- 
fendant pay  the  costs  of  this  suit,  to  be  taxed 
by  the  clerk." 
From    this   decree,   Irwin   appealed    to    this 

The  case  was  argued  by  Mr.  Jones  and  Mr. 
Davis  for  the  appellant,  and  by  Mr.  F.  L.  Smith 
and  Mr.  Bradley  for  the  appellees. 

On  the  part  of  the  appellant  it  was  contend- 
ed: 

I.  The  complainant's  evidence  does  not  provn 
a  dedication.  No  witness  testifies  to  an  actual 
dedication.  Nor  is  any  such  uninterrupted 
user  as  of  right  by  the  public,  and  acquies- 
cence by  the  owners  proved,  as  justifies  the  in- 
ference of  a  dedication. 

All  the  answers  to  this  point  not  excepted 
to  state  in  general  and  stereotyped  phrase  (hat 
the  wharf  lot  "has  been  used  as  a  common  and 
public  highway,"  etc.;  but  when  asked,  the 
witnesses  "do  not  know  whether  so  used  by 
license  or  as  of  right,  and  several  state  the  pil- 
ing of  goods,  etc.,  over  the  open  space  by 
Thomas  Irwin  and  the  owners,  and  their  re- 
ceipt of  wharfage  therefor— and  their  ignor- 
ance of  any  permanent  obstruction,  and  of  any 
prohibition  against  its  use  by  the  public. 

Ko  witness  says  that  it  was  in  faet  a  street, 
or  that  it  was  known  and  considered  or  called 
such,  and  the  title  "strand"  is  one  of  complain- 
ant's own  BUggestiona,  while  several  say  there 
woB  no  street  there. 
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It  doM  not  kppor  that  any  permuieDt 
lioa  obatrueted  the  space. 

It  does  not  appear  that  any  peraon  at  any 
tiiK  auerted  a  right  to  paaa  over  or  remai"  — 
Ike  (loond  in  oppositioD  to  Mr.  Irwin. 

Tbf  defendant  proved — 

1.  That  Thomas  Irwin,  and  thosa  claiming 
Bdcr  him,  did,  by  words  and  acta,  assert  their 
ligbt  of  property  in,  and  of  control  over,  the 
<Auf  lot,  without  dispute. 

t  That  it  was  generally  reputed  their  prop- 


4.  That  it  was  made  ground  of  perieliable 
qnlitj,  and  kept  in  repair  by  them. 

i.  That  they   aasumed  and  exercised  a 
<rMiaBaTy  right  of  removing  persona  from  the 
pnfierty,  but   did   not   churlishly   exclude  per- 
i      «»  from  passing,  when  not  inconvenient. 
■         I  That  It  was  assessed  to  tliem  as  private 

:.  That  it  was  essential  that  the  wharf  lot 
ibnild  be  left  uninclosed  for  convenient  use, 
ud  the  passage  was  kept  open  for  that  pur- 
fue. 

i.  That  the  pavement  was  short — only  he- 
lm and  for  the  use  of  the  warehouse  pur- 
d««ed  by  Diziou — not  from  street  to  street; 
■id  pat  there  since  T.  Irwin's  death. 

I  Tbat  the  wharf  lot  and  pier — the  whole 
ta^BSted  as  the  wharf  —  wasrented  to  vessels 
1^  Keamboats,  at  the  customary  wharfage, 
fir  knding  goods  and  passeDgera,  who  necea- 
■lilj  passed  over  said  space  to  reach  the 
Mmti,  thus  giving  It  the  appearance  of  being 
■  nblie  thoroughfare,  when  in  reality  people 
mt  exercised  a  privilege  paid  for,  implying 
m  pahlic  right. 

11.  That  the  Dixions'  house  fronts  on  King 
Stntt,  and  bo  does  not  require  a  right  of  way 
ms  this  lot ;  and  the  wharf  being  private 
WjpMty,  they  could  not  reach  tlie  river  over 
t.  bnt  by   defendant's  permission. 

11.  That  the  Dixions  purchased  with  full  no- 
tK  oi  the  rights  of  defendant's  principals  to 
lb  open  space,  and  subject  to  the  agreement. 

li  That  the  injury  to  the  warehouse  of  the 
Diuons  from  the  fence  weib  not  serious  and  ir- 
r([«rab1e,  but  slight  and  trilling. 

II  That  the  light  was  not  in  any  percepti- 
^  degree  excluded  from  the  window,  or,  if  at 
A  not  materially  lessened. 

II.  That  property  similarly  situated,  and 
«fni,  on  other  parts  of  the  wharves  of  Aleian- 
inii.  n  treated  as  private  property,  and  built 
«  at  pleasure. 

Whereupon  the  counsel  for  the  appellant 
laded— 

I.—l.  That   a  fee-simple  title  to  the  w 
Wmes,  wbsTf  lot.  and  pier  in  Thomas  Irwin, 
\a  predecessors  and  heirs,  is  proved. 

1  That  no  express  dedication  is  shown,  and, 
«  the  contrary,  it  is  disproved  by  the  answer 
tad  otbenvise. 

1-  That  user  is  only  evidence  whence  the 
tnnrt  are  t«  infer  a  dedication. 

4.  That,  to  form  a  suiTicient  foundation  for 
tint  inference,  it  must  have  been  uninterrupted, 
peucable,  with  the  knowledge  and  acquieaence 
e(  the  fee-simple  owner,  and  as  of  right. 
llL.«d. 


■G.  And  that  any  fact,  act,  or  public  [*18 
declaration,   showing  that   the   owner   did   not 

acQuiesce  in  the  user  by  the  public  as  of  right 
— did  not  mean   to  abandon  his  right   to   the 

Eublic — is  sufficient  to  prevent  the  acquisition, 
y  virtue  of  the  user,  of  a  right  of  way. 
Nichols  V.  Aylor,  7  Leigh,  M6;  Stafford  v.  Coy- 
ney,  7  B.  &  C.  257;  14  E.  G.  L.  R.  39,  40,  «; 
Skeen  v.  Lynch,  1  Robinson,  186;  Jarvis  v. 
Dean,  3  Bingh.  447;  13  E.  a  L.  R.  46,  46;  Wood 
V.  Veal,  6  B.  &  AH.  454;  7  E.  C.  L.  B.  158; 
Gray  v.  Bond,  2  B.  4  B.  671,  672,  667;  Den- 
ning v.  Roome,  6  Wend,  651,  655-658;  New 
Orleans  v.  United  States,  10  Pet.  713;  Cincin- 
nati V.  White's  Lessee,  6  Pet.  431;  Barclay  v. 
Howell,  a  Pet.  408,  502,  503;  Harper  v.  Charles- 
worth,  4  B.  &  C.  574;  Woodyer  v.  Hodden,  5 
Taunt.  126;  1  E,  C.  L.  R.  34,  38,  41;  2  Stark- 
ie's  Ev.  380,  381;  Gray  v.  Bond,  2  B.  &  B. 
0G7;  Law  of  Easements,  S3,  84;  Commonwealth 
V.  Low,  3  Pick.  408;  2  United  States  SUt.  at 
Large,  Act  of  1S04,  sec.  6;  Rex  v.  Wandsworth, 

1  B.  &  Aid.  63;  Br.  Museum  v.  Finnia,  fi  Car. 
&  P.  460;  S  Ad.  &  £1.  &9. 

If  any  dedication  be  proved,  it  is  of  a  gen- 
eral right  of  passage  over  some  part  of  the  lot, 
liable  to  be  varied  at  the  convenience  of  the 
owners,  though  not  to  be  cut  off  entirely,  and 
not  of  a  way  next  the  house;  but  this,  as  also 
the  decree,  is  at  variance  with  the  pleadings. 

II.  If  the  dedication  be  sufficiently  proved, 
still  no  such  irreparable  damage,  irremediable 
at  law,  and  sufficient  to  give  equity  jurisdic- 
tion, is  proved.  2  Story's  Eq.  sees.  ir23,  924. 
926;  17  Ves.  617,  623;  4  H.  4  M.  474;  Gard- 
ner V.  Newburgh,  2  Johns.  Ch.  166;  Georgetown 
V.  Alex.  Canal  Co.  12  Pet.  97,  BO;  Van  Bergen 
V.  Van  Bergen,  3  Johns.  Ch.  282,  287;  Porker 
V.  Smith,  6  C.  4  P.  438;  Back  v.  Stacey,  2  C. 
4  P.  465;  Law  of  Easements,  285,  316,  319; 
Attorney-General  v.  Nichol,  IS  Vea.  338;  2 
""uss.  121. 

UI.  That  the  court  should  have  awarded  a 
trial  at  law.  Law  of  Easements,  314,  315,  316; 
WeMer  v.  Smeaton;  1  Cox,  102;  Wynatanlej  v, 
Lee,  2  Swanat.  336;  Robinson  v.  Ld.  Byron,  1 
Bro.  C.  C.  588;  Attorney -General  v.  Cleaver, 
18  Vea.  211;  Crowder  v.  Tinkler,  IB  Ves.  622, 
627;  Sutton  v.  Ld.  Montfort,  4  Sim.  559;  6 
Johns.  Ch.  439, 

IV.  Prescription  for  ancient  windows  is  here 
impossible,  owing  to  unity  of  possession  in 
Thomas  Irwin,  and  no  other  ground  of  right 
is  alleged  or  proved.  Morris  v.  Edgington,  3 
Taunt.  24. 

V.  There  is  no  such  obstruction  of  light, 
either  in  mode  or  extent,  as  gives  equity  ju- 
risdiction. Attorney-General  v.  Nichol,  16  Vea, 
338;  2  Suppl.  to  Ves.  340;  Wynatanley  v,  Lee. 

2  Swanst,  '333;  Parker  v.  Smith,  5  C,  ['to 
4  P.  438;  Bock  v.  Stacey,  2  C.  4  P.  465;  Law 
of  Easements,  285,  134,  136;  Martin  v.  Gohle, 
I  Camp.  320.  323. 

VI.  That  proper  parties  have  not  been  made. 
Story's  Eq,  PI.  sec.  231;  Oabom  v.  Bank  of 
U.  S.  6  Cond.  R.  742,  760;  M'Namara  v.  Wil- 
liams, 8  Ves,  143;  Le  Tenier  v,  Marg.  of  Ans- 
pach,  15  Ves.  164,  165;  1  Daniell's  Ch.  Pr.  301, 
302;   2   Atk.   515. 

Vn,    That  Dixion   is  bound  by  the   stipula- 
tions of  the  agreement  referred  to  in  the  parti- 
tion,  and    estopped     from     controverting     the 
right  of  defendant's  principals  to  build  on  the 
29 
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wharf  lot.  Carver  ».  Jackaon,  4  Peteri,  83, 
sa,  SS,  SS;  Denn  v.  Carnell,  3  Johna.  Cas.  lT4i 
Crane  v,  Morrjg  and  AbIof'b  Lessee,  6  Pet.  611, 
812;  Mason  v.  Muncaater,  9  Wheat.  446;  Ben 
V.  Peete.  2  Rand.  640,  642,  &46,  547;  2  Lomax's 
Dig.  209;  2  B.  ft  Ad.  278;  Shell;  t.  Wright, 
Willes,  9;  1  Starkie's  Ev.  206,  note;  4  Peters, 
83;  Burnett  t.  Lynch,  G  B.  &  C.  589;  Burleigh 
T.  Stibbs,  6  T.  R.  465,  466;  Habergham  v.  Vin- 
cent, 2  Ves.  Jun.  227,  228;  Hlgginaou  v.  Clonea, 
16  Ves.  622;  Story's  Eq.  PI.  tec.  672;  6  Sim. 
640;  14  Ves.  211,  214. 
On  the  part  of  the  appellees  it  waa  contended: 
First.  There  may  be  a  dedication  of  a  right 
of  pasaage  to  the  publio  without  any  formal 
deed  or  writing.  Lade  v.  Shepherd,  2  Str. 
1004,  cited  and  approved  by  this  court  in  City 
of  Cincinnati  v.  The  T^ssee  of  White,  fl  Peters. 
at  pagea  437  and  438,  and  tbia  last  case  at 
length.  Bee  this  doctrine  reviewed  and  af- 
firmed in  10  Peters,  at  pagea  712,  713. 

Second.  This  dedication  may  be  inferred 
from  notorious  acts  of  user,  with  the  knowl- 
edge of  the  owner  of  the  fee.  Valentine  v. 
Boston,  22  Pick.  75.  The  enjoyment  of  auch 
use  by  the  public  for  a  period  beyond  the  stat- 
ute of  limitatioDB  creates  a  right  in  the  public. 
Valentine  v.  Boston,  22  Pick.  75,  80;  Barclay 
V.  Howell,  S  Peters,  613.  And  the  breadth  or 
extent  of  the  highway  Is  a  question  of  fact,  to 
be  collected  from  the  circumatances  gf  the  ease. 
SpraguB  T.  Waite,  17  Pick.  309;  Hannum  T. 
Belcbertown,  19  Pick.  311. 

Besides,  in  this  ca,ae,  in  the  deed  of  partition 
Ijctween  the  heirs  of  Thomas  Irwin,  this  ware- 
houae  ii  described  as  "fronting  the  river,  be- 
^nning  on  King  Street,  at  the  nortbeaat  comer 
of  the  said  warehouse,  and  running  thence 
southwardly  with  the  east  front  of  the  same;" 
and  in  tUe  deed  to  the  Dixiona,  as  "fronting 
on  the  Potomac  River."  The  proof,  too,  is  full, 
that  for  a  serlea  of  years,  and  almost  from  the 
period  of  ita  erection,  this  waa  the  principal 
buaineaa  front  through  which  the  transaction  a 
of  the  house  were  carried  on,  and  there  was  a 
ao*]  'brick  pavement  along  that  front.  These 
are  all  controlling  circumstances  to  show  that 
a  thoroughfare  niniiing  along  the  front  was 
contemplated  by  the  owner,  and  used  by  the 
occupants  of  the  house  and  the  public.  These 
facts  give  to  that  description  a  definite  and 
precise  meaning.  William  H.  Irwin  and  Mra. 
Carey  were  parties  to  the  deed  of  partition; 
and  in  the  description  of  the  warehouse  aa- 
signed  to  Mrs.  Carey,  the  first  line  is  given  to 
begin  "at  the  southeast  comer  of  aaid  ware- 
hotiae  on  said  alley,  then  north  with  the  east 
front  of  the  same."  In  the  same  deed  of  parti- 
tion, it  will  be  seen  in  the  allotment  to  Wil- 
liam B.  Irwin,  express  power  is  given  to  him  to 
close  the  windows  on  the  south  aide  of  James's 
and  the  north  aide  of  Mn.  Carey's  warehouaea, 
looking  into  the  alley  between  them,  which 
alley  also  is  assigned  to  William  H.  Irwin;  and 
also,  on  the  same  page,  "the  warehouse  front- 
ing eaat  on  aMd  wharf  allotted  to  Ann  J. 
Carey"  is  specially  referred  to.  No  authority 
is  given  to  obstruct,  in  any  manner,  the  open- 
ing! and  windows  on  these  "east  fronts,"  or  to 
raise  those  walla  any  higher.  These  are  satis- 
factory proofs  of  a  conveyance,  bounding  on 
some  open  space  between  the  houaea  and  the 
river.  It  is  a  front  boundary.  "Front,"  in  the 
SO 


usage  of  the  word  in  relation  to  town 
property,  necessarily  imports  access.  The 
deeds  of  partition,  therefore,  and  the  mesne 
conveyances  to  the  Dixions,  contain  language 
necessarily,  ex  vi  termini,  importing  an  access 
to  the  eastern  entrances  into  these  buildings, 
and,  coupled  with  the  other  circumstances, 
abow  a  clear  intent  to  recognize  a  common 
highway.  If  ao,  the  rule  la  clear,  and  it  ia  a 
complete  dedication  if  there  were  none  before. 
1  Hill,  N.  Y.  189;  Ibid.  191;  19  Wend.  128. 

Nor  is  it  necessary,  in  such  a  case,  that  tho 
user  should  have  continued  twenty  yeara.  Bar- 
clay V.  Howell,  6  Pet.  613. 

Third.  The  evidence  in  this  case  shows  that 
Thomas  Irwin,  being  the  owner  of  the  soil, 
opened  a  passage  over  it  from  King  Street  to 
Dock  Street,  along  the  eaatem  front  of  this 
house;  that  he  did  not,  by  any  visible  distinc- 
tive mark,  show  that  he  meant  to  preserve  all 
his  rights  over  it,  nor  did  he  exclude  persons 
from  passing  at  pleasure,  but  did  permit  the 
public  for  nearly  thirty  yeara,  and  bia  heirs, 
after  his  death,  for  more  than  ten  years  addi- 
tional, to  pass  and  repass,  as  in  a  common  high- 
way, over  the  passage  thus  opened  by  him;  and 
this  ia  a  dedication  of  such  use  to  the  public. 
Rex  V.  Lloyd,  1  Camp.  262;  Jarvis  v.  Dean,  8 
Bingh.  447;  Daniel  v.  North,  11  East,  372  opin- 
ion of  Le  Blanc,  and  note  a;  Rex  v.  Barr, 
4  Camp.  IB;  Aspindall  v.  Brown,  3  T.  R.  266. 

Fourth.  The  right  to  a  free  passage  over  the 
highway  la  all  •the  public  acquirea;  the  ["ai 
fee  remains  in  the  original  grantor,  and  he  may 
necessarily  use  it,  and  exercise  every  right  and 
control  over  it  not  inconsistent  with  the  free 
passage  riven  to  the  public.  (Com,  Dig.  tit. 
Chimin,  let.  A.  1;  Barclay  v.  Howell,  6  Pet. 
613,  614;  I^de  T.  Shepherd,  2  Stra.  1004.) 

The  acta  of  ownership  supposed  to  hare 
been  proved  on  the  part  of  Thomas  Irwin  and 
bis  heirs,  and  aa  negativing  this  right  of  way, 
if  consistent  with  the  public  use  to  which  it 
was  dedicated,  do  not  in  any  degree  impair 
that  public  right.  They  are,  he  used  it  "as  any 
and  every  other  person";  "kept  it  in  repair  at 
his  own  cost;"  would  not  let  cartmen  and  dray- 
men stand  their  drays  and  carta  on  the  ground, 
being  unwilling  to  have  the  ground  stamped 
and  trodden  into  holea;  "drove  off  persons  with 
their  drays  or  carts";  "horses  standing  there 
with  drays  or  carta  atamped  the  ground  into 
holes;  and  in  fly-time  created  great  annoy- 
ance"; he  would  "take  a  whip  from  some  of 
thoae  near  him,  and  go  and  drive  off  some  half 
dozen  of  the  carts  and  drays,  and  if  the  drivera 
grumbled  at  it,  he  would  tell  them  to  go  and 
stand  on  the  corporation  ground*,  for  which 
they  paid  taxes;  that  they  paid  nothing  for 
etandmg  on  the  apace  from  which  he  drove 
them;  piled  wood  there,  leaving  room  for  the 
carts  to  pass."  He  pud  taxes  for  the  whole 
ground,  not  discriminating  between  this  high- 
way and  the  residue  of  the  property.     These 

--' all  entirely  consistent  with  the  dedica- 

,  and  use  of  the  highway  by  the  public. 
Lade  t.  Shepherd,  3  Stra.  1004;  Com.  Dig.  tit. 
Hiimin.  let,  A.  3. 

Nor  is  it  any  answer  to  say,  he  waa  the  own- 
r  on  both  aides  of  the  highway,  and  kept  it 
open  for  his  own  use 

1.  He  did  not  in  any  way  limit  or  restrict  It. 
1  Camp.  262. 
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ptiou  in  defenoe,  ukd  putting  in  variouB  ex- 
Ubitt  uid  much  evidence  on  both  Bides,  as  ap- 
petn  m  detail  in  the  Btateincnt  of  this  case, 
tk  Ciftait  Court  declared  itnelf  to  be  fully 
■liiSfd  that  Thomaa  Irwin,  the  ancestor  of 
lit  uid  defendant,  did  in  hii  lifetime  dedicate 
Ultw  public  use  a  highway  passing  along  the 
tfXm  front  of  said  warehouse,  etc.,  "and 
tkt  tilt  lame  was  ased  for  many  jeara  before 
Ik  lliig  of  the  aaid  bill,  and  that  there  was 
■Bis  llie  said  warehouse,  and  within  the  said 
U^nj,  a  footway  about  four  feet  wide,  be- 
pai  lad  aezt  to  wliich  was  a  highway  for  the 
|uii;  BBd  repassing  of  carts,  carriages,"  etc. 
iy  tke  Mme  was  commonly  used  by  all  per 
Ml  btiiag  occasion  to  use  the  same."  "And 
t^  farther  fullj  satisfied  that  the  said  de' 
MnI  did,  before  the  filing  of  said  bill,  erect 
ana  the  laid  highvray  a  fence,  which  he  hath 
Mtancd  to  thia  day,  fully  obstructing  the 
fop  along  the  said  highway,"  and,  being 
Ui  immediately  adjoining  said  warehouse 
^iu  windows,  that  it  wus  a  special  and  ma- 
Bnl  iajury  to  the  use  and  enjoyment  of  the 
onkiiuc,  the  court  did  adjudge,  order  and 
tote,  "that  the  injunction  heretofore  issued 
alkteinBa  be,  and  the  same  is  hereby  made 
If]  'perpetual."  The  court  further  ordered, 
'hi  the  fence  be  removed  by  Irwin,  and  that 
■  k  enjoined  from  obstructing  in  any  manner 
•it  Ugliway  "within  the  space  of  nineteen 
in  ^e  measured  east  from  tho  eastern 
nil  »f  laid  warehouse,"  etc. 
li  will  be  seen  that  the  decree  below  pro- 
•n^  chiefly  on  the  ground  that  a  legal  public 
ti^nj  exists,  running  nineteen  feet  wide  east 
d  ike  warehouse  and  immediately  contiguous 
■i  ike  lame,  and  that  a  wrong  has  been  done 
^tkitdpondent  by  obstructing  that  highway, 
li  it  '.roe,  that  the  decree  speaks  also  of  the  ob- 
<nni(o  being  injurious  to  the  warehouse  and 
^tiw  rights  of  the  plaintiffs,  and  so  does  the 
«J-  But  the  gravamen  of  both  ia  the  exist- 
in  of  «  public  highway  where  the  fence  runs. 
Ii  oni  opinion,  whether  looking  to  the  pri- 
me or  public  rights  and  privileges  which  are 
iD^  to  be  obstructed,  this  proceeding  cannot 
Msitaioed.  The  state  of  some  of  the  circum- 
<i»r«  renders  the  injunction  asked  here  not  a 
FV  'orm  of  remedy  for  the  supiiont'd  dam- 
aptoaQT  private  interests,  and  the  principal 
pmti  of  complaint  for  a  public  as  well  as 
jnnle  wrong  in  preventing  travel  across  the 
•Uegtd  highway  is  not  satiafactorily  made  out 
ipj  iowjng  clearly  the  existence  of  such  high- 
nj. 

is  to  the  first  ground  of  objection.  This 
i««  6f  remedy  waii  one  much  questioned,  ut 
P>:*ii>ible  either  to  the  pulilic  or  an  Individ- 
■dl-  Is  the  case  of  a  public  right  of  thin  kind 
Bvadrd.  3  Mylne  A.  Keen,  ISO;  2  Johns.  Ch. 
^■,  It  Ves.  138.  And  when  at  last  deemed 
'lovtble,  it  was  only  where  the  community  a 
'«p,  or  some  individual,  felt  interested  i: 
1«»BB  the  supposed  nuisance  immediately 
fnnnied  on  account  of  its  great,  continued, 
nJimparable  injury;  and  it  was  then  used  as 
»  KTt  of  preventive  remedy  to  a  multiplicity  of 
Nil!,  and  in  cases  where  an  action  at  law 
■Wld  yield  too  tardy  and  imperfect  redress. 
0*«ae  T.  United  Statea  Bunk,  9  Wheat.  840. 
IB;  U  Coon.  581;  21  Pick.  344;  Eden  on 
hJBDctiOQ,  eh.  11;  7  Johns.  Ch.  315;  Jerome 
IILed. 


V.  Ross,  17  Conn.  37S;  3  Mylne  &  Keen,  177; 

1  Story's  Eq.  Jur.  25.  When,  however,  delay 
can  safely  be  tolerated,  the  usual  remedy  in 
such  cases,  by  or  in  behalf  of  the  public,  ia 
an  indictment  rather  than  an  injunction.  12 
Peters,  98;  Hac.  Abr.  Nuisance,  D;  Co.  Lit. 
6G,  a;  19  Pick.  164;   Willes,  71;   Wilke's  case, 

2  Bingh.  N.  R.  2^5,  2SI;  I  Bingh.  N.  R.  222; 
2  Story's  E<^.  Jur.  923,}  And  no  remedy  what- 
ever exists  in  these  tases  by  an  individual,  un- 
less he  has  suffered  some  private,  direct,  and 
material  damagu  beyond  the  public  at  large; 
'as  well  as  damage  otherwise  irre-  |*X8 
parable.  Hawk.  P.  C.  ch.  7fi;  Rowe  v.  Granite 
Bridge,  21  Pick.  344;  Stetson  v.  Faxon,  19  Pick. 
147,  611;  1  Penn.  St.  R.  300;  8  Johns.  Ch.  439; 
City  of  Georgetown  v.  Alex,  Can.  Co.  12  Peters, 
97,  98;  2  Ld.  Eaym.  1193;  O'Brien's  case,  17 
Conn,  342;  and  Bigclow's  case,  14  Conn.  665;  3 
Danietl,  Ch.  Pr,  1868;  Spencer  v.  London  and 
Birmingham  R.  R.  Co.  8  Sim.  193,  and  Sampson 
v.  Smith,  lb.  272;  12  Peters,  98;  18  Ves.  217; 
2  Johns.  Ch.  382. 

In  cases  of  iujury  to  individual  rights  by  ob' 
structions  or  supposed  nuisances,  an  injunction 
is  still  less  favored,  and  does  not  lie  at  all  per- 
manently in  England  and  most  of  the  States, 
unless  the  injury  is  not  only  greater  to  the 
complainant  than  to  others,  and  of  a  character 
urgent  and  otherwise  irremediable  at  law,  but 
the  right  or  title  to  raise  the  obstruction  is  not 
in  controversy,  or  is  ftrst  settled  at  law.  See 
cases  hereafter,)  When  all  these  prerequisite! 
exist,  an  individual,  rather  than  only  a  public 
oSicer,  has  been  allowed  in  chancery  to  obtain 
A  perpetual  injunction,  though  for  a  supposed 
public  nuisance.  2  Story's  Eq.  Jur.  924;  6 
Johns.  Ch.  439,  But  it  is  better  for  him, 
hether  the  nuisance  be  public  or  private,  when 
the  injury  ia  not  great  and  pressing,  to  resort 
for  redress  to  a  private  action  at  law;  and 
such,  though  not  the  only  course,  is  the  one 
',  appropriate  and  sale.  See  same  cases, 
and  others  in  Bac.  Abr.  Nuisances,  I);  Wyn- 
stanley  v,  Lee,  2  Swanaton,  337.  In  this  last 
case,  much  like  the  present,  an  injunction  was 
refused.  So  Attorney -General  v.  Nichol,  16 
Ves.  331),  and  Wilson  v.  Cohen,  1  Rice,  Ch.  80.) 
One  reason  for  this  is  the  peculiar  damage  to 
him  beyond  that  to  others,  which  must  be 
proved,  when  the  extraordinary  remedy  by  in- 
junction is  sought  in  his  name  either  for  a 
private  or  public  nuisance.  Another  is,  the 
great,  pressing,  and  othenvise  irremediable 
nature  of  the  injury  done,  which  must  also  be 
then  proved,  and  wliith  is  not  entirely  without 
doubt  in  tho  present  case. 

But  more  especially  is  this  form  of  remedy 
not  expedient  to  be  adopted,  unless  indis- 
pensable from  the  character  of  the  damage,  as 
an  individual  ia  not  in  point  of  law  allowed  at 
first  anything  but  a  temporary  injunction  to 
preserve  the  property  uninjured  till  an  answer 
can  be  filed  admitting  or  denying  the  right  of 
the  plaintiff,  and,  if  doing  the  latter,  till  a  trial 
at  law  can  be  had  of  that  right,  when  desired 
by  the  defendant  or  deemed  proper  by  the 
court.  And  when  the  right  or  title  to  the  place 
in  controversy,  or  to  do  the  act  complained  of, 
is,  as  here,  doubtful,  and  explicitly  denied  in 
the  answer,  no  permanent  or  perpetual  injunc- 
tion will  usually  be  granted  till  such  trial  at 
law  is  had,  settling  the  contested  rights  and  in- 
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3S'52.  A  like  principle  applies  oh  to  the  ea- 
jov-ment  of  andetit  rights,  1  SaunderB  oa 
Pleading  oad  Evidence,  81,  and  cases  there 
cited. 

Under  the  grant  of  the  warehouse  and  lot 
to  the  Dixions,  there  passed  whatever  was  nec- 
essary to  its  beneficial  use  and  enjofment. 
The  rule  of  law  ia  well  settled,  tbat  a  right  of 
way,  or  other  appurtenant  to  land,  will  pass 
by  a  grant  of  the  land,  without  any  mention 
being  made  of  the  easement  or  appurtenant. 
Kent  V.  Waite,  10  Pick.  141;  United  States  r. 
Appleton,  1  Sumner,  492;  3  Kent's  Com.  eth 
ed.  p.  420;  Hazard  v.  Robinson,  3  Mason,  272; 
Plant  V.  James,  G  Bam.  &  Adolph,  791;  Jack- 
son V.  Hathaway,  16  Johns.  447;  Truehart  *. 
Price,  2  Munf.  4Q8. 

The  appellees  insist  that  the  evidence  con- 
cliiaively  proves  that  the  obstruction  erected  by 
William  H.  Irwin  ia  a  public  nuisance,  and 
that  it  ia  not  rendered  less  a  nuisance  by  the 
assertion  that  there  is  still  left  a  passway  in 
front  of  their  warehouse.  Whatever  obstruc- 
tion narrows  a  highway,  or  renders  it  less  com- 
modious, ie  A  nuisance.  4  Bac.  Abr.  214,  tit. 
Highways;  16  Vin.  Abr.  tit.  Nuisance,  B,  p. 
20;  The  King  v.  Russell,  6  East,  427;  Dimmett 
et  al.  V.  Eskridge,  G  Munf.  308. 

Further  to  sustain  the  first  point  on  brief,  we 
cite  3  Kent's  Com.  (Bth  ed.),  p.  428,  note  a, 
460,  461,  notes  a  and  b,  and  cases  there  cited; 
Galatian  r.  Gardner  (7  Johns.  106),  Gale  and 
Whatley  on  Easements,  p.  62,  note  0 ;  Beatty  et 
al.  V.  Kurtz  et  al.  (2  Peters,  668),  McDonnell  v. 
Trustees  of  the  Town  of  Lexington  (12  Wheat. 
682),  Town  of  Powlett  v.  Clark  (9  Granch,  331], 
2  Starkie  on  Ev.  {ed.  1830)  tit.  Highway,  pp. 
663-606;  Vick  et  al.  v.  Mayor  of  Vicksburg  (1 
How.  Miss.  379),  Trustees  of  Watertown  v. 
Cowea  (4  Paige,  610),  Cleveland  v.  Cleveland 
(12  Wend.  172),  19  Pick.  405;  4  N.  H.  1. 

Under  the  fourth  point  in  brief,  we  cite  3 
Kent's  Com.  (6th  ed.),  pp.  432,  433,  434,  and 
notes  to  those  pages. 

In  addition  to  the  cases  cited  in  brief,  point 
fifth,  we  refer  the  court  to  3  Kent's  Com.  (same 
ed.),  p.  448;  2  Story,  Eq.  Jur.  sees.  926,  926, 
(a);  1  Madd.  Ch.  Pr.  155;  Jeremy,  Eq.  Jur. 
310,  311. 

To  sustain  the  seventh  point  in  brief,  2 
Story,  Eq.  .Inr.  sec.  024,  and  cases  there  cited. 
25*]  *We  further  maintain,  that  William  B. 
Irwin  is  the  only  necessary  party  defendant: 
because  the  case  is  one  of  malfeasance  only. 
The  title  to  the  ground  over  which  was  the 
highway,  and  where  the  obstruction  was  erect- 
ed, was  not  involved.  Lowe  v.  Munford,  14 
Johns.  426;  Sumner  v.  Tileston,  4  Pick.  308; 
City  of  Cincinnati  v.  White,  6  Peters,  442. 

T)iat  the  Dixions  gave  a  fair  value  for  the 
warehouse,  with  the  right  of  way  and  access 
to  the  eastern  front,  as  it  had  existed  tor 
forty  years.  See  the  valuation  of  the  nol  es- 
tate of  Thomas  Irwin,  at  p.  167  of  record.  The 
warehouse  described  as  being  in  the  occupancy 
of  A.  G.  Fleming  is  that  which  was  purchased 
by  the  Dixions  at  tZ,860,  whereas  it  is  there 
valued  at  $2,200. 

As    to    appellant's   third   point,   see   Story's 
Equity,  1478,  147B. 
S9 


ib.  Justice  Woodbury  delivered  the  opinion 

of  the  court: 

This  was  an  appeal  from  a  decree  in  the  Cir- 
cuit Court  of  the  District  of  Columbia  for  the 
County  of  Alexandria. 

The  proceedings  on  which  the  decree  was 
entered  had  been  tn  substance  as  follows: 

The  Dixions,  September  6,  1844,  filed  a  bill 
in  chancery,  setting  out  their  purchase,  in  Oc- 
tober, 1843,  of  a  certain  warehouse  in.  Alex- 
andria "with  all  the  rights  and  appurtenances 
to  the  same  belonging,"  and  that  they  had  since 
been  in  quiet  possession  of  the  same;  that  this 
warehouse  "fronts,  on  the  east,  the  River  Po- 
tomac, and  the  doors  and  windows  of  said 
front  open  on  a  strand,  which  has  been  used 
uninterruptedly  as  a  public  highway  for  up- 
wards of  thirty  years";  that  said  strand  or 
street  is  the  great  thoroughfare  for  that  part  of 
the  town  between  the  river  and  the  last  range 
of  warehouses  fronting  thereon,  and  "has  al- 
ways been  used  as  a  common  and  public  high- 
way for  the  free  and  uninterrupted  passage  and 
intercourse  of  the  public";  and  that  said  ware- 
house and  doors  and  windows  "have  been  erect- 
ed upwards  of  thirty  years,  without  any  eflfort 
or  claim  heretofore  to  obstruct  the  same." 

The  bill  then  charged,  that  William  H.  Irwin. 
on  the  6th  of  September,  1&44,  prepared  ma- 
terials and  employed  carpenters  to  close  up  and 
obstruct  the  doors  and  windows  of  the  plain - 
tifi^s,  thus  situated,  claiming  the  right  to  do  the 
same,  and  intends  forthwith  to  nail  plank  over 
it,  or  build  a  fence  "just  in  front  of  the  said 
warehouse,  whereby  its  use  and  value  would  be 
greatly  and  seriously  iOjUred";  and,  unless  pre- 
vented, it  "will  cut  off  all  direct  intercourse 
between  the  said  front  and  the  said  public 
strand   and   the   River   Potomac." 

They  therefore  prayed  an  injunction  to  pre- 
vent it,  alleging  *it  would  amount  to  a  [*3S 
nuisance,  and  constitute  an  irreparable  injnry 
to  their  property,  and  asked  further  to  have  it 
abated,  if  already  erected.  An  amended  bill 
was  afterwards  filed  on  the  21st  day  of  Sep- 
tember, 1844,  as  if  at  that  time  original,  and 
varying  from  the  firat  bill  chiefly  by  describing 
the  fence  as  then  erected,  and  over  eight  feet 
high,  and  obstructing  a  window  in  the  ware- 
house, and  extending  in  front  of  it  about  eight 
feet;  and  averring  that  Irwin  had  rafused  to 
obey  the  temporary  injunction  already  issued. 
It  also  alleged,  tbat  a  dedication  of  this  land 
had  been  made  to  the  public  by  the  respondent 
and  his  predecessors,  and  an  easement  thereby 
accrued  to  the  public  over  it;  and  that  the 
fence  was  both  a  private  and  public  nuisance, 
and  caused  to  the  complainants  irreparable 
damage. 

The  answer  of  the  respondent,  filed  in  April. 
1846,  admitted  the  erwtion  of  a  fence  near  the 
place,  as  alleged  in  the  bill,  and  constituting 
an  inclosure  about  twenty -six  feet  square,  but 
denied  that  it  obstructed,  "in  any  perceptible 
degree,"  the  light  of  any  of  the  windows  of 
the  complainant  or  stood  on  any  public  high- 
way. On  the  contrary,  the  answer  averred 
that  it  stood  on  the  "wharf  property  and  pier," 
which  belonged  to  him,  his  brother  James,  and 
sister  Ann,  in  common,  from  their  father's  es- 
tate; and  which  had  always  been  clsjmed. 
used,  and  belonged  to  their  father  and  them 
M  private  property.  After  many  further  alle- 
Howard  ■■ 
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Hf]  teresta  of  the  partiea.  *£  Swftnst.  352;  low  ttlj  for  its  exiBtence  chiefly,  if  not  entire!;, 
2  Johns.  Ch.  546,  in  Johnson  t.  Gere;  Storm  v.  on  a  user  of  it  by  the  public  as  a  highway  for 
^:(&nn,  4  Johns.  Ch.  21;  Akrill  v.  Setden,  1  Bar-  more  than  thirty  years.  The  counsel  for  the 
iKtur,  SIS;  Crowder  v.  Tinkler,  19  Ves.  622;  plaintiffs  have  placed  it  in  argument,  as  is  one 
Weller  t.  Smeaton,  1  Cox,  102;  see  Parker  et  ground  in  the  amended  bill,  on  the  principle 
at.  T.  Ferry  et  al.,  1  Wood.  &  M.  2S0;  2  Story's  that  it  showed  a  dedication  of  the  locua  in  quo 
Eq.  Jut.,  sees.  927,  147Q;  1  Vea.  Sen.  543;  to  the  public  for  a  highway,  as  well  as  fumish- 
Riaer's  case,  6  Johns.  Ch.  46;  3  Daniell's  Ch.  Pr.  ing  presumptive,  evidence,  not  rebutted  here 
i860  and  1800;  WoodnorCh  v,  Rogers,  1  Rail-  of  a  title  in  the  public  of  a  right  of  way  there, 
road  Caa.  120;  18  Ves.  144,  817;  Bac.  Abr.  In-  by  long  user.  First,  as  to  the  dedication.  It  is 
Junction,  A;  Anonymous,  1  Bro.  C.  C.  572;  3  true  that  this  may  at  times  be  proved  by  a  use 
Merivale,  683;  1  Bland,  Ch.  669;  1  Vcmon,  120-  of  land,  allowed  unconditionally  and  fully  to 
270;  Ambler,  164;  Drewry  on  Ini.  182,  238;  17  the  public  for  a  period  of  thirty  years,  or  even 
VoB,  110;  8  Ves.  89;  2  Bro.  Ch.  80;  2  Ves.  less.  Cincinnati  v.  White,  6  Peters,  431;  22 
414;  T  Ves.  305;  Birch  v.  Holt,  3  Atk.  726;  3  Pick.  78-60.  In  Jarvis  t.  Dean  (3  Bingham, 
Johns.  Ch.  287;  Higgins  et  al.  v.  Woodward  et  447),  tbe  public  use  had  been  only  four  or  6ve 
al.  1  Hopkins,  342;  Attorney -General  v.  Hun-  years,  but  with  the  owner's  assent.  See,  also, 
ter,  1  Dev,  Eq,  12;  8  Sim.  189;  14  Conn.  678;  6  Peters,  613.  "Such  use,  however,"  says 
Hilton  V.  Granville,  1  Craig  &  Phil.  283,  and  Justice  Thompson  in  6  Peters,  439,  "ought  to 
Harman  v.  Jones,  lb.  290,  3(^;  Ingraham  v.  tie  for  such  a  length  of  time  that  the  public  ac- 
Dunnell,  5  Met.  126;  6  Pick.  376;  Wjnstanley  commodation  and  private  rights  might  be  ma- 
Y.  Lee,  2  Swanat.  355i  Yard  v.  Ford,  2  Saund.  terially  affected  by  an  interruption  of  the  en- 
IT2;  Birmingham  Can.  Co.  t.  Lloyd,  18  Vea.  joyment";  and  if  the  time  of  the  use  by  the 
515  and  211.  The  true  distinction  in  this  class  public  be  long,  as,  for  instance,  over  twenty 
of  cases  is,  that,  in  a  prospect  of  irremediable  years,  and  unexplained,  tbe  presumption  is 
injury  by  what  is  apparently  a  nuisance,  a  strong  for  a  dedication.  McConnell  T.  Trua- 
temporary  or  preliminary  injunction  may  at  tees  of  Lexington,  12  Wheat.  582;  3  Kent's 
once  issue.  1  Cooper's  Sel.  Cas.  333;  Earl  of  Com.  445;  6  Peters,  513;  10  Peters,  718. 
Ripon  T.  Hobart,  3  Mylne  &  Keen,  IS!),  174-  There  is,  then,  no  difficulty  here  in  deciding 
179;  6  Ves.  S89,  note;  7  Porter,  238;  Hart  v.  that  the  length  of  time  of  the  user  was  enough. 
Mayor  of  Albany,  3  Paige,  213;  Shubrick  v.  it  having  tieen  twenty  or  thirty  year*. 
Guerard,  2  Desaussure,  619;  1  Craig.  &  Phil.  But  the  dedication  must  also  be  under  aucli 
283;  4  Simmons,  506,  in  Sutter's  case.  But  circumslancea  as  to  indicate  an  abandonment 
not  a  permanent  or  perpetual  one  till  the  title,  of  the  use  exclusively  to  the  community  by 
if  disputed,  is  settled  at  law.  1  Paige,  &7;  the  owner  of  the  soil.  4  Camp.  N.  P.  16;  1 
SUte  v.  Mayor  of  Mobile,  6  Porter,  280.  316;  Camp.  N.  P.  262;  II  East,  370;  3  D.  &  B.  265; 
see  authorities  last  cited.  In  some  of  the  Jarvis  v.  Dean.  3  Bingh.  447;  22  Pick.  7S. 
States  it  is  understood  that  the  practice  in  this  Hence  there  must  not  have  been,  as  here,  re- 
last  respect  is  otherwise.  In  the  celebrated  peated  declarations  made  by  the  owner  incon- 
case  of  The  United  States  Bank  v.  Osborne  {9  aistent  with  any  dedication.  7  Leigh,  648,  066; 
Wheat.  739),  it  will  be  seen  that  the  answers  Livett  v.  Wilson,  3  Bingh.  116. 
(742,  743)  did  not  deny  the  title  of  the  plain-  Nor  must  the  acts  and  words  be  equivocal  or 
tiffs,  and  the  Chief  Justice  says  (858) :  "The  re-  ambiguous  on  that  subject, 
aponaibility  of  the  ofTicers  of  the  State  for  the  In  short,  the  idea  of  a  dedication  to  the  pub- 
money  tnken  out  of  the  bank  was  admitted."  lie  of  a  use  of  land  for  a  public  road  must  rest 
But  a  case  entirely  in  point  un  this  dilTicult  rin  the  clear  B'^sent  of  the  owner,  in  some  way, 
question  in  this  tribunal  is  The  State  of  Geor-  to  such  dedication.  Nichols  v.  Aylor,  7  Leigh, 
gia  V.  Brailstord  et  al.  (2  Dallas,  406-408).  *54a;  Johnson's  case,  8  .Adolphua  &  Ellis,  J'S  1 
There,  a  temporary  injunction  issued,  not  to  09;  1  Hill,  ISO.  191;  10  Wendell.  128;  3  Bingh. 
pay  over  money  "till  the  right  to  it  ia  fairly  447;  1  Camp.  N.  P.  262;  6  Peters,  431;  3  Kent's 
decided."  And  on  an  issue  to  a  special  jury.  Com.  445;  Sargent  v.  Ballard,  9  Pick.  256. 
the  trial  was  had  before  a  final  decision  was  This  asacnt  may  be  proved  by  a  deed  or  un- 
made on  a  permanent  injunction.  3  Dallas,  1  seated  writing  e\prc.~5ing  such  assent,  or.  as  no 
and  5.)  This  condition  of  things  as  to  the  form  fee  in  the  land,  but  only  an  easement  generally 
of  the  remedy  adopted  here,  where  the  damage  ig  given,  it  may  be  by  parol  or  by  acts  incon- 
waa  so  small  and  the  right  was  in  controversy,  giatent  and  irreconcilable  with  any  construction 
is  very  unfavorable  to  the  correctness  of  the  except  such  consent.  6  Peters,  437;  10  Peters, 
nnai  decree  in  the  court  below,  awardmg  a  per-  jig;  3  Kenfa  Com.  428,  450;   7  Johns.  106;   2 

-.....-,    : .:__    ,.    .,..    _,..„..».    .„    their  Peters,  608;   12  Wheat.  582;  9  Cranch,  331;   4 

-      '      !  *?  P"'Re,  610;   12  Wendell,   172;    19  Pick.  406;   4 

e  rights  to  any  part  of  jta^on,  1. 
^Pf*-     .,      ,,            ,  .     ..          .       ..  Thus,  it  has  been  presumed,  it  one  makes  a 

.       ^But    bes.de    these    objections    to    the  ^^^  J  ^  ,,„d  ^  /^^     ^.^^  ^^ain  street, 

course  of  proceeding  fo  lowed  in  thia  <«se,  the  f  ^     ,  , 

chief  foundation  for  relief  of  any  kind  which  .^eordingly,  that  he  thus  means  to  dedicate 

front  of  the  warehou»  of  thoVintiff..    This  J-  Chicago    7  How.  I»6,  and  cue.  cited  there 

seems  to  us  unsupported  by  tfiTeridwice  uid  from  WendeU;  White  t.  Cower  et  al  4  Paige, 

the  Uw  ^^'^'  Barclay  t.  Howell's  Lessee,  6  Peters,  506; 

There'll  no  claim  that  such  a  highway  wa*  New  Orleans  t.  United  8t»t«s,  10  Peters,  718. 

*™-  /exaJ/j'  Mid  out  bj  the  city  or  County  of  And   more   particularly   Is   it   so   if   the   com- 

^lexmndtM.    But  the  plaiatiffa  ia  the  court  be-  munity   ue   allowed   to   lM|^   to   occupy,  the 

9¥  Hawkrd  « 
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Mfwtt  Mtonliagl;.  CSncinnati  t.  White,  6 
PHv^tSl;  10  Peters,  71S.)  But  a  mere  but- 
1TJ  of  wadi  streets,  without  Helling  the  eon- 
dpoui  iMa  or  letting  the  streets  be  occupied, 
■  KA  noufk.    7  How&rd,  190. 

Il  i)  B(»t  pretended  that  in  anj  wAy  has  such 
(Biioit  been  given  here,  except  by  the  aets  be- 
tn  nferred  to,  &nd  done  under  the  explanA- 
Wt  tiii'Diiutances  accompanying  them.  Thus, 
itNfk  th»re  U  uncfa  evidence,  that,  from  the 
nniioiiM  eastward  to  the  river  and  wharf,  the 
hid  ku  been  open  or  uninclosed  for  twenty  or 
Itolt'  vnrg,  and  that  people  and  earrings 
hie  iLMuUy  traveled  over  it  in  goiug  to  and 
bothc  warehouse  ajid  wharf,  yet  during  that 
UM.  till  the  sale  of  the  warehouse  to  the 
(hiiiilfs.  that  and  the  open  apace  and  wharf 
bw  ill  been  owned  by  one  person,  and  he  has 
ini  tbem  in  any  manner  deemed  by  him  most 
infir. 

Da  (hat  sale  the  titles  to  each  became  vested 
aJ'ffrmt  persons,  and  this  controversy  aro 
lime  the  use  of  the  open  space  from  the  wai 
im  to  the  wharf,  an  undivided  share  in  which 
t(ut  and  wharf  remained  in  the  respondent, 
ii  Bxw  of  it  eo  nomine  was  conveyed  to  I ' 
pkanffa.    If  any  private  right  or  privilege 
MiBT  part  of  it  for  any  purpose  passed 
111  plaintiffs,    it    miiat    have   been   imder   the 
•■d  'Appurtenances,"  in  their  deed  from  Ir- 


>fM.  ud  of  the  facta,  as  showing  any  priv- 
U*]  ilege  n&ed  here  by  the  owners  of  'the 
nriifliue  as  belonging  to  the  warehouse, 
Vkr  [han  to  their  interests  in  the  open  space 
nl  iharf  as  separate  property,  cannot  be  now 
pftrif  under  consideration,  as  before  ex- 
cised, in  a  private  application  for  perpetual 
^nioD  a<ninBt  an  alleged  nuisance,  when 
bdiiDa^  is  not  great  nor  clearly  irreparable, 
«  :m  right  or  title  to  erect  it  is  still  in  con- 
Btittiy.  we  do  not  examine  and  decide  on  the 
^M,  as  ro  any  private  interests  supposed  to 
fe  oltiinM  by  that  deed.  And  tbe  question 
'WTi  (,n  the  other  and  chief  ground  for  the 
■Fflicitioa  and  decree — the  existence  of  a  pub- 
Sli^iay  where  the  fence  was  erected. 

The  id»  of  a  clear  intent  to  dedicate  the 
Ifca  m  quo  for  that  purpose,  which  we  have 
wa  il  c«i»esary  to  sustain  it  by  dedication,  is 
fwitr  refelled,  aa  before  in  part  suggested,  by 
^  f  IT  circumstances  that  this  space  while 
'pB  »Dd  thus  used  was  designed  for  the 
'■>"■'-  rurpoBcs.  rather  Ihan  for  the  purposes 
»f  "liErs;  that  it  was  while  the  owner  of  the 
"P«  ^pice  and  wharf  was  the  owner  of  the 
•"tbwiEe  also,  and  had  a  right  to  use  both  for 
Untrlf:  and  that,  the  moment  the  new  owner 
of  llf  warehouse  ceased  to  have  a  title  to  the 
rf  itwlf  in  tbe  open  space  and  wharf,  the 
'^l  to  use  tfaem  freely,  either  by  him  or  the 
FiWic.  WIS  questioned  and  resisted.  Besides 
tte.lht  space,  being  open  for  many  years,  was 
■Miif*»t!y  convenient,  if  not  necessary,  for  the 
UBBDiodation  and  interest  of  the  owners  of 
■n  Uts  property,  the  wharf  without  this  open 
TW  Iwing  hardly  susceptible  of  any  profitable 
■f.  and  the  warehouse  not  so  accessible. 

'niilr.  then,  anybody  might  be  allowed  to 
'>iiT(I  t>m  this  spftce  from  tbe  warehouse  east 
^  Ik  wharf  lad  river,  when  convenient  and 
M  iainrinfr  the  owner.  It   would  not  be  be- 


came  it  had  been  intended  to  ^ve  to  the  public 
a  right  of  way  over  these  premisea,  bat  be- 
cause he  himself  intended  to  travel  over  it,  and 


preventing 


open,  w 


not    be    captios 
traveling  there. 

This  was  not  meant  to  give  to  other*  any  ex- 
clusive rights  or  privileges  there,  but  merely  a 
favor  in  subordination  to  him  and  his  rights,  aa 
wit]  be  clear  from  vsrioua  other  cireumstanees 
during  the  twenty  or  thirty  years. 

As  proof  of  this,  he  and  his  father,  before  the 
sale,  were  accustomed  to  use  this  open  space 
for  other  private  purposes,  such  as  piling  wood 
and  lumber,  anchors,  tobacco,  etc.,  as  well  as 
for  a  passable  to  and  from  their  wharf;  they 
uniformly  continued  to  pay  taxes  on  it,  as  it 
entirely  private  property  and  not  given  to  any 
public  use,  and  the  city  continued  to  aasess 
taxes  on  it  to  them  as  owners,  rather  than  re- 
fraining to  do  it,  as  "in  case  of  highways  [*Si 
generally;  they  made  repairs  on  it  when  need- 
ed, as  if  open  for  their  own  use  and  advantage, 
instead  of  its  being  repaired  by  the  city,  as 
was  done  with  public  highways;  and  they  re- 
quired persons  to  remove  themselves,  horses, 
and  carriages  from  it,  when  causing  damage 
or  giving  offense  and  slating  at  the  time  virtu- 
ally  that  no  public  privileges  existed  there. 

As  soon,  Hkewise,  as  William  Irwin  had  no 
further  occawon  to  keep  open  the  western  por- 
tion of  this  open  space  for  his  own  use  and 
benefit,  as  owner  of  this  warehouse,  he  fenced 
it  up.  Circumstances  like  these  seem  entirely 
inconsistent  with  the  idea  that  any  intended 
dedication  had  been  made  of  these  premises,  or 
the  use  of  them,  to  the  public.  The  effect  of 
:heBe  circumstances  is  to  undermine  and  de< 
itroy  also  the  other  ground  set  up  by  the  bill, 
IB  well  as  the  decree  below,  that  a  public  high- 
way had  been  established  there,  not  by  dodi- 
itinn.  but  by  over  thirty  years'  use  of  the 
nd  for  that  purpose  by  the  community. 
In  order  to  have  a  use  or  occupation  accom- 
pliah  this,  it  must  have  been  adverse  to  the 
owner  (3  Kent's  Com.  444),  whereas  this  was 
by  his  consent.  It  mnst,  also,  have  been  an 
exclusive  use  by  the  ptiblic,  whereas  this  waa 
in  common  with  him  for  travel,  and  entirely  in 
him  for  several  purposes  of  a  private  character. 
It  must  have  been,  also,  acquiesced  in  by  the 
owner,  and  not  contested  and  denied,  as  here. 
Nichols  V.  Aylor,  7  Leigh,  547.  It  should  like- 
wise,  in  that  event,  have  been  treated  by  the 
public  authorities  as  a  highway  in  connection 
with  tiic  user  and  occupation,  so  as  to  give 
notice  it  waa  meant  to  be  so  claimed;  wherea^i 
this  was  not  repaired  by  the  city,  nor  left  un. 
taxed  to  the  owner,  as  m  other  cases  of  public 

From  the  very  nature  of  wharf  property, 
likewise,  the  access  must  be  kept  open  for  con- 
venience of  the  owner  and  his  customers;  but 
no  one  ever  supposed  that  the  property  there- 
by became  public  instead  of  private,  and  espe- 
cially under  such  numerous  and  decisive  cir- 
cumstances aa  existed  here  rebutting  such  an 

No  length  oi  time,  during  wiiich  property  is 

so  used,  can  deprive  an  owner  of  hia  title,  nor 

give  to   the  community   a   right   to  enjoin   or 

abate  the  owner's  fences  over  it  as  a  nuisance, 

the  ground  that  they  have  acquired  a  l«^I 


Bdpbkuk  Couxt  of  thb  Unitid  Statu. 


Mtaement  in  it.  FiiMlly,  it  is  to  be  recollected 
that  an  mjunction  is  what  is  termed  a  tran- 
Bcendent  or  extraordinary  power,  and  IB  there- 
fore to  be  used  sparingly,  and  only  in  a  i  ' 
and  plain  case.  Rosaer  v.  Bandolph,  T  Porter, 
238,  245;  3  Johns.  Ch.  48  (semUe) ;  3  Mylne  & 
34*]  *Keen,  180,  181;  Bigelow  v.  Hartf.  Bridge 
Co.  14  Conn.  680. 

The  decree  below  cannot,  under  theiie  ri 
be  sustained,  on  an;  of  the  grounds  which  have 
been  urged  in  its  support. 

It  must  therefore  l>e  reversed,  and  the 
remanded,    with    instructions     that     the     bill 
should  be  distnisMd. 

Order. 

This  cause  came  on  to  be  heard  <«  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  County  of  Alexan- 
dria, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decrc 
the  Ba:d  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remand- 
ed, with  instructions  to  dismiss  the  bill  of  com- 
plaint, in  conformity  to  the  opinion  of  this 


RICHARD  WALDEN  et  aJ.,  Heirs  and  Repre- 
sentatives of  Ambroae  Walden,  Deceased,  Ap- 
pellants, 

THOMAS  BODLEVS  HEmS  AND  REPRE- 
SENTATIVES, Robert  Pogue's  Heirs  and 
Representatives  et  al. 


Execution  by  circuit  court  of  mandate  of  this 


whtch  were  the  subject  of  »n  ejecti 

rlgbt  In  the  Circuit  Court  Dot  to  eitead  the 
■Ion  fuctber  than  the  1      '       '   '      " 

drawn  Into  the 

Where  a  defenaani  m  ejectment  aliens  tne  prop- 
erty Id  dispute  whilst  the  proceedings  are  pending. 
'-n  by  the  lenilce  will  not  Justify  a  plpa  of 


thesl 

the 


eol  II 


sued 


pellees.  The  only  question  was,  whether  or 
not  the  Circuit  Court  had  properly  executed  the 
mandate  of  this  court,  and  the  arguments  of 
the  counsel  are  noticed  with  sufficient  clearness 
in  the  opinion  of  the  court  oa  well  as  the  iacte 


order,  after  tbe  eiplralion  of  tL 
Circuit  Court  should  place  the  plalDttS  In  poa- 
lon,  such  an  order  proceeded  on  principles  gov- 
ae  a  court  of  equit;,  and  the  Circuit  Court  was 


THESE  two  cases  were  brought  up  by  appeal 
from  the  Circuit  Court  of  tne  UnitM  States 
for  the  District  of  Kentuclty. 

The  castas  were  exceedingly  complicated,  and 
cannot  be  understood  without  a  reference  to 
the  following  plat. 

35*]  "The  history  and  facts  of  the  case  are 
givep  EO  much  in  detail  in  the  opinion  of  the 
court,  that  it  is  unnecessary  to  do  more  than 
refer  the  reader  to  that  opinion,  as  delivered  by 
Mr.  .Justice  Catron. 
Ji  wMB  argued  by  Mr.  Underwood  for  the  ap- 
pe/Iants,  and  Mr.   C   S.  Mortbud  for  the  ap- 


These  two  cases  were  appeals  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Kentucky,  sitting  as  a  court  of  equity. 
They  were  in  fact  one  ease,  and  will  be  treated 

The  question  was,  whether  the  Circuit  Court 
had  property  executed  the  mandate  of  this 
court  issued  after  the  decision  in  *a  [*St 
caiue  between  the  same  parties  at  January 
Term,  1840,  and  reported  in  14  Peters,  166. 
The  judgment  of  this  court  in  the  ejectment 
-"■  between  Walden's  Lessee  and  Craig's 
s,  involving  the  same  title,  settled  ue 
questions  raised  therein,  and  was  final. 

The  ejectment  case  will  be  found  in  14 
Peters.  147.  The  present  difficulty  arose  from 
the  execution  of  the  mandate  of  this  court  in 
the  chsncery  suit. 

In  order  to  give  a  clear  understanding  of  the 
nature  of  the  dispute,  it  is  necessary  to  refer 
'■-  'he  plat,  and  disembarrass  it  of  all  the  lo- 
ons which  are  unconnected  with  the  pres- 
appeal.  After  explaining  the  pretensions 
of  the  appellant,  it  will  become  necessary  to 
~"e  an  historical  narrative  of  the  ease  in  all 
diversified  aspects,  bpcause  the  grounds  of 
defense  relied  upon  by  the  appellee  cannot  be 
understood  without  such  an  explanation.  The 
dispute  was  of  very  long  stsnding.  The  title 
of  Walden  was  collaterally  brought  before  this 
eourt  in  6  Cranch,  191,  then  directly  in  S 
^Vheaton,  67G,  14  Petera,  16Q,  and  now  re- 
appears in  9  Howard. 

The  mandate  issued  in  1840  will  be  mor« 
fully  stated  hereafter.  At  present  it  is  only 
necessary  to  say.  that  it  commanded  the  Cir- 
:^uit  Court  to  take  such  further  steps  in  regard 
to  the  putting  of  Walden  in  possession  of  the 
premises  recovered  in  the  ejectment  suits  aa 
ahould  be  conformable  to  the  decree  hereby 
aflirmed,  and  to  the  principles  of  equity. 

Tho   appellant  Walden   complained   that  the 

Circuit  Court  had  not  put  him  in  possession  of 

KowSiTd  9. 


I 
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[  at  tncU  of  bad  marked  A,  B,  and  C,  which 
it  Ndit  to  hare  done,  bounded  as  follows: 
A.1.  »,b,4.  fl,  6,  11,  1. 
&!>,  It,  5,  6,   11,   15. 
C  11.  3D,  31.  32,  11. 

Eidi  of  Iheae  pieces  of  land  had  ]ts  aeparate 
IrfoM.   A  brief  explanation  of  the  plat  now 

Tb  double  lines  23,  24,  26,  28,  are  the  linea 
tl  Widkn'a  entry,  aa  the  same  were  laid  down 
ij  a  tantjoT  under  the  order  of  this  court, 
■id  tkerefore  Walden  could  recover  nothing 
laak  of  them. 

T.I.  9.  ID,  are  the  lines  of  his  original  patent, 
H  Uid  <toim  bjr  him. 

Ik  dotted  lines  1,  2,  3,  S,  represent  the  locat- 
rtwCnig-'B  part.  But  as  these  lines  include 
U  Rtside  of  the  entry  they  must  be  made 
nrnfom  to  it,  and  therefore  assume  an  irreg- 
ialjm,  ninning  from  1,  a,  b,  d,  c,  2,  1. 

&  viU  be  explained  hereafter  upon  what 
padi  the  defendants   claimed  to  hold  A,  " 


nm.  entry  by  Walden. 

ITU,  eotry  by   Bodley'a  grantors. 

liU,  (urrey  by  'Walden. 

nn.  lurrey  by  Bodley's,  grantors 

k  Much,  I7DT,  Walden  brought  an  action 
iltJKtBient  for  a  tract  of  land  lying  on  the 
■tin  of  Jobnaon's  Fork  of  Licking  River,  in 
Iwa  Coonty.  The  action  waa  brought  in 
liDirtrict  Court  of  the  United  States  for  the 
fantky  District.  The  declaration  stated  a 
Wk  for  the  term  of  ten  years  from  the  15th 
^tflDgust.  1789. 

h  Huch.  1798,  Lewis  Craig  and  J<Hiatban 
Im  wtn  substituted  in  place  of  the  casual 
Vte,  coitfesaing  lease,  entry,  and  ouster. 

h  Jane,  ISOO,  a  special  case  was  aubmitted 
htkconrt,  accompanied  with  a  survey.  From 
iai  dttuinPDts,  it  appeared  that  a  diviaion 
'  ik  land  covered  by  Walden's  patent  had 
Wmide  in  February,  1794;  that  two  thirds 
.  ri  it  lad  been  assigned  to  Walden,  and  the  re- 
*uing  third  to  Craig,  as  assignee  of  Simeon 
falOB,  the  locator;  and  that  the  defendants 
■  the  ejectment  were  in  poasesaion  of  that 
Jtn  vhich  had  been  given  to  the  locator. 

The  ease  was  submitted  to  the  court  upon 
'in  fntd  state  of  facta. 

On  the  19th  of  June,  1800,  the  court  gave 
JidpHBt  for  Walden,  the  plaintiff  in  eject- 
MU. 

li  -Vagnst,  IBOO.  Walden  sued  out  a  writ  of 
tahtre  facias  possessionem  upon  this  judgment. 
TUi  >rit  was  arrested  b;  an  injunction,  and 
t^nd  nuexecuted;  and  again  renewed  in 
Itll.  u  will  be  mentioned  in  chronologicai 
wdn. 

Ii  September,  1800,  Bodley  and  others  filed 
>  bin  njnn  the  equity  side  of  the  court,  and 
ittmui  an  injunction.  This  bill  ie  nowhere 
'<*sd  upon  the  record,  and  its  contents  can- 
*M  he  won  particularly  stated. 

Ii  liir.  IS'IO.  this  bill  was  dismissed  for 
■Hi  of  jurisdiction. 

*  the  5th  of  September,  1811,  the  rxccution 
•Wi  bad  been  taken  out  by  Walden  in  1800 
«i  letnrtied,  and  another  writ  of  habere  fa- 
'<u  pouessionem  issued  upon  the  14th  of  Sep- 
>nher. 

Ib  Um  latter  part  of  September,  1811,  Bod- 
"  L.  ed. 


ley  and  others  filed  another  bill,  and  obtained 
a  second  injunction  to  stay  further  proceedings 
upon  the  judgment  in  ejectment. 

At  May  Term,  1812,  the  injunction  was  dia- 
aolved,  on  hearing  on  bill,  answers,  depositions, 
and  exhibits,  and  in  April,  1BI3,  the  complain- 
ants diamiaaed  their  bill. 

•On  the  2d  of  June,  1812,  Walden  sued  ['*» 
out  another  writ  of  habere  facias  posseesionem, 
which  was  superseded,  on  the  8th  of  June,  upon 
two  grounds;  namely,  that  no  execution  ought 
to  have  issued,  on  account  of  the  lapse  of  time 
after  the  rendition  of  the  judgment,  and  be- 
cause the  demise  laid  in  the  declaration  had 
expired  before  the  judgment  waa  given. 

At  July  Term,  1813,  the  writ  waa  quashed. 

In  August,  1817,  a  rule  was  laid  upon  the 
defendants,  Craig  and  Rose,  to  show  cause 
why  the  demise  in  the  declaration  should  not 
be  extended. 

On  the  22d  of  May,  181S,  Walden  took  out 
Bn<^her  writ  of  habere  facias  possessionem, 
which  was  afterwards  quashed  by  the  court. 

At  November  Term,  1821,  the  rule  came  up 
for  argument,  when  the  court  overruled  the 
motion  to  extend  the  demise.  Walden  sued  out 
a  writ  of  error,  and  brought  this  judgment  up 
to  this  court  to  be  reviewed.  It  came  up  for 
argument  at  February  Term,  1824,  and  is  re- 
ported in  9  Wheatoa,  676.  This  court  having 
expressed  its  opinion  that  the  motion  to  ex- 
tend the  demise  ought  to  have  prevailed  in  the 
Circuit  Court,  leave  waa  granted  by  the  Circuit 
Court,  at  the  ensuing  May  term,  to  amend  the 
declaration   by  extending  the   demise   to  fifty 

In  March,  1820,  Bodley  and  Fogue  obtained  a 
decree  against  Walden  in  the  Fleming  Circuit 
Court  of  Kentucky  (State  couit),  upon  a  bill 
which  they  had  filed  against  him  to  prevent 
him  from  proceeding  further  in  hia  action  of 
ejectment.  The  decree  waa  founded  upon  the 
superior  equity  in  the  i^laim  of  Bodley  and 
Pogue,  inasmuch  as  Walden'a  survey  in  I7S6 
interfered  with  the  prior  entry  of  the  grantors 
of  Bodley  and  Pogue,  in  1783. 

In  1825,  Bodley  and  Pogue  filed  a  bill  in  the 
Circuit  Court  of  the  United  States,  into  which 
court  were  removed  all  the  proceedings  of  the 
Fleming  Circuit  Court  just  mentioned.  Upon 
this  bill  an  injunction  was  granted,  prohibiting 
Walden  from  proceeding  further  under  hia 
judgment  in  ejectment.  Wnlden  answered,  and 
afterwards  filed  a  cross   bill  and  an  amended 

In  1833,  the  suit  was  revived  by  consent,  in 
the  names  of  the  heira  and  representatives  of 
Bodley  and  Pogue,  who  had  died. 

In  May,  1835,  Thomas  Blair,  who  claimed 
under  Pogue,  filed  a  petition  in  the  Circuit 
'Court  to  reverse  and  annul  the  order  extend- 
ing the  demise,  upon  the  ground  that  the  order 
was  surreptitioualy  obtained  and  improvident- 
ly  made. 

•In  May,  1836,  the  court  overrulcil  \]\U  ['Sft 
motion  to  annul  the  extension  of  the  demise. 

On  the  1 8th  of  November,  1830,  Walden  sued 
out  a  writ  of  habere  facias  possessionem  for  a 
part  of  the  land  claimed  in  the  original  ejoct- 
ment.  On  the  ensuing  day,  being  the  IDt'h  of 
November,  the  defendant's  counsel  moved  to 
quash  this  writ,  upon  the  ground,  amongst 
other   reasons,  that  it  was  irregular  to   issue 
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the  writ  without  ft  previous  scire  facias,  be- 
cause the  judgment  had  been  obtained  twenty 
jekrs  before.  On  the  Slat  of  November,  the 
court  quashed  the  writ. 

In  March,  1S3T,  Walden  sued  out  &  scirs 
facias  to  revive  the  judgment.  Blair  was  made 
a  defendant,  as  tenant  in  poBseasion.  The  de- 
fendants demurred  to  the  scire  facias,  and  also 
pleaded  nul  tiel  record.  The  court  gave  judg- 
ment for  the  defendants  upon  the  demurrer  and 
the  plea,  and  the  case  was  brought  up  to  this 
court  by  a  writ  of  error.  It  was  decided  at 
January  Term,  1810,  as  is  reported  in  14 
Paters,  147. 

In  the  mean  time,  the  bill  filed  in  the  Circiut 
Court  b^  Bodley  and  others,  in  1825,  had 
ripened  into  a  decree.  After  various  proceed- 
ings, the  Circuit  Court,  at  November  Term, 
IS34,  decreed,  that  Walden  had  the  superior 
equity  to  all  the  land  included  within  the 
double  black  lines,  and  numbered  23,  24,  26,26, 
and  that  for  other  lands  lying  outside  of  these 
lines,  and'  ivithin  the  lineA  of  his  patent,  he 
should  execute  deeds  to  the  complainants. 

Upon  the  subject  of  damage  and  waste,  rents 
and  profits,  and  improvements,  the  court  ap- 
pointed commissioners  to  go  upon  the  land  and 
make  assessments. 

At  May  Term,  1836,  the  report  of  these  oom- 
miasioners  was  quashed,  and  other  commission- 
en  appointed. 

This  decree  of  the  Circuit  Court  was  ap- 
pealed from  by  Walden,  brought  up  to  this 
court,  and  is  reported  in  14  Peters,  158.  The 
decree  of  the  court  below  was  affirmed,  and  the 
cause  returned  with  the  fallowing  mandate: 

"Whereas,  lately,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky,  be- 
fore you,  or  some  of  you,  in  a  cause  between 
Tliomas  Bodley's  Heirs,  Robert  Pogue's  Heirs, 
and  others,  complainant,  and  Ambrose  Waideo, 
defendant,  the  decree  of  the  said  Circuit  Court 
waa  in  favor  of  the  said  complainants,  and 
against  the  defendant,  as  by  the  inspection  of 
the  transcript  of  the  record  of  the  said  Circuit 
Court,  which  was  brought  into  the  Supreme 
Court  of  the  United  States  by  virtue  of  an 
appeal,  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided,  fully  and  at  large 
40*]  appears.  And  whereas,  *in  the  present 
term  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty,  the  said 
cause  came  on  to  be  heard  before  the  sajd  Su- 
preme Court  on  the  said  transcript  of  the 
record,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decrees  of  the  said  Circuit  Court  be,  and  the 
same  are  hereby  af&rmed,  witli  the  modification 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc- 
tions to  that  court  to  lake  such  further  steps 
in  regard  to  the  improvements,  and  to  the 
putting  of  Wolden  or  his  representative  in 
possession  of  the  premisea  recovered  in  the 
ejectment  suits,  as  shall  be  conformable  to  the 
decree  hereby  afGrmed,  and  to  the  principles  of 

"You,  therefore,  are  hereby  commanded,  that 
such  further  proceedings  be  liad  in  said  cause 
as  according  to  right  and  justice  and  the  laws 
of  the  United  States  ought  to  be  had,  the  said 
appeal  notwithstanding. 
S8 


"Witness  thp  Honorable  Boter  B.  Taney,  : 
Chief  Justice  of  said  Supreme  Court,  the  mc-  i 
ond  Monday  of  January,  in  the  year  of  onr  i 
Lord  one  thousand  eight  hundred  and  forty. 

'TVm.  Thos.  Carroll, 
"Clerk   of   the   Supreme  Court   of   the   United  . 
"States." 

Upon   the  receipt  of  this  mandate,  the  <Sr-   . 
cuit  Court  took  steps  to  execute  it  by  granting  . 
leave  to  both  parties  to  take  depositions,  ord»- 
ing  the  surveyor  to  amend  his  survey,  if  neces- 
sary, and  report  matters  of  fact  specially. 

At  November  Term,  1841,  Waldcn's  death  . 
was  suggested,  and  a  bill  ot  revivor  filed  on  be- 
half of  his  heirs,  which  included  a  prayer  to 
revive  the  proceedings  in  the  suit  wherein 
Walden  was  defendant,  to  which  the  mandate 
referred,  and  also  the  proceedings  under  th* 
cross  bill  which  had  been  filed  by  Waldeo. 
Whereupon,  subpcenas  were  issued  to  bring 
fifty-aJK  parties  into  court,  who  were  the  rep- 
resentatives of  Bodley,  Fogue,  and  the  other 
persons  whose  interesta  were  opposed  to  Wal- 
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final  adjudication  at  May  Term,  1S47.  The 
court  ordered  the  heirs  of  Walden  to  be  placed 
in  possession  of  several  of  the  pieces  of  laud 
claimed,  but  refused  to  give  them  those  piecM 
marked  upon  the  preceding  plat  with  the  let- 
ters A,  B,  and  C.  An  appeal  was  taken  from 
this  decree  by  the  heirs  of  Walden,  and  tho 
correctness  of  this  refusal  by  the  Circuit 
Court  was  the  question  brought  up  by  the  Vp- 

As  each  one  of  the  tracta  A,  B,  C,  had  a  dif- 
ferent defense,  it  will  be  necessary  to  enumer- 
ate them  in  order. 

*A.  The  judgment  of  the  Circuit  Court  [*41 
respecting  this  tract  was  as  follows,  vis.i 

"It  seems  to  the  court  that  the  heirs  of  Wal- 
den are  not  entitled  to  obtain,  by  this  proceed- 
ing against  John  N.  Proctor,  the  possession  of 
the  parcel  of  land  designated  on  the  plat  of  the 
survey  by  the  letters  and  figures  1,  a,  b,  4,  6,  S, 
11,  1;  it  was  acquired  of  one  of  the  complain- 
ants in  the  original  bill,  but  at  a  time  when 
there  was  no  litigation  pending.  Jonathan  H. 
Rosa  purchased  this  land  in  1814  of  Jonathan 
Rose,  then  in  possession  for  upwards  of  seven 
years  under  a  junior  patent,  and  thereupon 
took  possession,  and  resided  upon  it  until  he 
sold  it  to  Proctor,  the  defendant,  who  resided 
upon  it  until  about  the  time  of  the  commence- 
ment of  this  proceeding,  when  he  sold  it  to 
Kincaid,  now  m  possession.  And  it  seems  to 
(he  court  that  the  possession  so  held  by  Jona- 
llian  H.  Rose,  and  his  successor,  Proctor,  for 
upwards  of  seven  years  before  the  original  bill 
in  this  case  was  filed,  and  upwards  of  twenty 
years  before  he  was  in  any  wise  a  party  to  any 
litigation  concerning  the  land,  dou^  constitute 
a  bar  under  the  statute  of  limitations,  and  that 
this  part  of  the  case  is  within  the  exception  ot 
the  decree  and  mandate  of  the  Supreme  Court, 
and  that  the  Waldens  are  not,  upon  the  prin* 
ciples  of  equity,  entitled  to  have  the  possession 
of  this  part  of  the  land;  and  therefore  their 
bill  and  proceedings  in  respect  to  it  are  dis- 
missed." 

It  will  be  perceived  by  a  reference  to  the 
Howard  •• 
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put,  that  the  whole  of  ttiis  tract  of  land  liea 
within  both  Walden's  antry  and  patent,  and  al- 
so within  what  was  called  the  locator's  part. 
This  court  in  1S40  decided  that  Walden's  title 
ns  good  to  all  the  land  included  within  his 
entry,  namely,  all  included  within  the  double 
black  lines;  and  decided  also,  that  Craig's  title, 
claimed  under  Kenton,  the  locator,  was  not 
Talid.  14  Peters,  162.  It  remains  to  trace  the 
title  claimed  under  the  defense  of  limitations. 
The  title  adverse  to  WaMen'a  is  thus  traced 
by  the  counsel  for  Proctor,  the  present  occupier 

After  the  expiration  of  the  demise  in  said 
Walden's  declarations,  namely,  in  the  latter 
part  of  the  year  ISOO,  as  your  petitioner  is  ad- 
vi!ied.  Rose,  the  tenant  in  posseaaion,  purchased 
tbe  land  claimed  by  said  Waldcn  from  Bodlcy 
uid  Pogiie,  who  claimed  under  a  patent  in  the 
name  of  Tibbs  1  Co.  for  10,000  acres  of  land, 
posterior  in  date  to  that  of  said  Walden,  and 
adTer^e  thereto,  for  which  he  held  the  bond  ot 
said  Bodley  and  Pogue  for  131  acres,  which 
bond  was  satisfied  by  the  execution  of  a  deed, 
September,  1821. 

Between  the  years  1814  and  1819,  and  while 
49*]  the  said  demise  'continued  dead,  your 
petitioner  believes  about  the  year  1816  or  1617, 
•aid  Rose  sold  by  executory  contract  the  said 
tract  of  land  to  his  aon,  Jonathan  H.  Rose,  and 
delivered  tbe  possession  thereof  to  him;  and 
tbe  said  Jonathan  H.  Rose  continued  on  said 
[and,  and  was  in  fact  the  terre. tenant  at  tbe 
date  of  the  extension  of  the  demise,  namely, 
tlK  Sth  of  May,  1824;  and  the  said  Jonathan  II. 
had  no  notice  or  knowledge  whatever  of  said 
extension,  but  the  whole  proceeding  aa  to  him 
was  ex-parte.  And  your  petitioner  statea,  that, 
during  the  year  1826,  he  purchased  by  bond  of 
said  Jonathan  H.  Rose,  and  took  possession  of 
said  bnd  in  March,  1827i  and  shortly  after. 
wards  received  a  deed  therefor  from  aaid  Rose, 
without  any  knowledge  on  hia  part  of  the  ex 
tension  of  aaid  demise,  and  when,  aa  he  ia  ad- 
vised, the  title  of  said  Rose  had  ripened  into  a 
complete  estate. 

The  aaid  I^ewis  Craig  was  not  a  terre. ten- 
ant, but  waa  entered  defendant  with  Rose  on 
account  of  his  sale  to  said  Rose  of  the  land 
in  cont«st. 

It  was  upoD  the  2d  of  July,  1827,  that  Jona- 
than Rose  executed  a  deed,  with  special  war- 
ranty, to  Jonathan  H.  Rose;  and  on  the  22d  of 
February,  1828,  Jonathan  Rose  and  Jonathan 
H.  Rose  united  in  a  deed  to  Proctor.  The 
habendum  of  the  deed  was  as  follows: 

"To  have  and  to  hold  the  land  hereby  con- 
veyed, and  the  appurtenancea, .  unto  the  said 
Proctor,  his  heirs  and  assigns,  forever.  The 
aaid  Jonathan  Rose  only  conveying,  without 
warranty,  a  life  estate  which  he  held  by  virtue 
of  a  lease  from  said  Jonathan  H.  Rose;  and  the 
aaid  Jonathan  H.  Rose,  for  himself,  hia  heirs, 
executora,  and  administrators,  the  aforesaid 
tract  of  land  and  premises  unto  the  said  Proc- 
tor, hii  heirs  or  assigns,  against  the  claim  or 
claims  of  all  and  every  person  or  peraons  what- 
soever, so  far  as  to  refund  the  purchase  money 
without  interest  in  case  said  land  should  be 
lost  by  a  better  claim  than  the  one  thereby 
conveyed,  docs  and  will  forever  defend  by  these 


land  appeared  to  have  passed  into  the  posses- 
aion  of  a  person  by  tbe  name  of  Kincaid;  by 
what  conveyance  the  record  did  not  show. 

B.  The  judgment  of  the  Circuit  Court  with 
regard  to  the  tract  of  land  marked  B.  was  as 
follows: 

"It  seems  to  the  court  that  the  heirs  of  Wat- 
den  are  not  entitled  to  obtain,  by  this  proceed- 
ing against  Blair,  the  posaeaaion  of  the  parcel 
of  land  in  hia  poaaesaion,  which  is  designated 
in  the  report  of  the  anrveyor  by  the  figures  15, 
14,  S,  6,  11,  16,  and  as  containing  fifteen  acres, 
one  rood,  and  seven  poles.  It  'waa  pur-  ['48 
chaaed,  and  the  possession  obtained,  from  one 
of  the  original  complainants  in  the  original  bill, 
but  there  was  no  suit  pending  for  it  or  against 
it,  and  its  poaaeaaion  cannot  be  affected  by  any 
subsequent  litigation  between  parties  out  of  its 
poasesaion,  Tilton  and  Huston  purchased  it  in 
'  the  year  1813  of  Robert  Fogue,  then  in  the  pos- 
session, with  hia  title  under  the  junior  patent, 
for  upwards  of  aeven  years,  and  thereupon  they 
took  the  possession;  since  which  time  it  has 
been  held  m  continued  possession  by  them  and 
their  vendee,  and  his  vendee,  down  to  Blair, 
the  defendant,  now  reaidinc  upon  it;  each  and 
all  holding  adverse  to  WaTden.  And  it  seems 
to  the  court  that  thia  length  of  adverse  poaaea. 
sion,  upwards  of  seven  years  before  the  original 
'  bill,  of  which  this  proceeding  is  the  sequel,  was 
j  filed,  and  upwards  of  twenty  years  before  Blair, 
I  or  any  other  person  in  possession,  became  in 
any  wise  a  party  to  the  auit,  or  to  any  proceed- 
ings in  respect  to  it,  does  constitute  a  bar  un- 
der the  statute  of  limitations,  and  that  this 
part  of  the  case  is  within  the  exceptions  in  the 
mandate,  and  the  bill  and  proceedings  of  the 
Waldens,  in  respect  to  thia  part  of  the  land. 
are  dlsmiased;  and  this  disposes  of  all  the  land 
for   which    judgments    were   recovered   in    the 

The  origin  of  Blair's  title  to  this  piece  of 
land  in  thus  stated  by  himself  in  his  answer,  in 
1837,  to  the  cross  bill,  amended  cross  bill,  and 
bill  of  revivor,  filed  against  him  and  others  by 
Watden'a  heirs. 

"This  reapondent  has  no  personal  knowledge 
whatever  of  the  progress  and  movement  in  the 
various  suits  referred  to,  or  of  the  derivation  of 
Fitzgerald's  title;  hut  he  is  informed,  and 
charges,  that  after  the  expiration  of  the  de- 
miaea  in  aaid  Walden's  declaration,  and  before 
the  renewal  thereof,  that  aaid  Stockley  sold  the 
land  in  conteat  to  Robert  Pogue,  who  claimed 
it  previously  under  the  patent  in  the  name  of 
Tibbs,  etc.,  for  ten  thouaand  acres  of  land,  pos- 
dttte  to  that  of  Walden,  and  adverse 
and  said  Pogue,  who  purchased  in  or- 
nite  the  conflicting  claims  in  himself. 
k  possession  of  said  land  in  contest, 
and  continued  the  possession  in  himacif  until 
about  tbe  year  1814,  when  he  aold  the  same 
to  Tilton  and  Huston,  who  then  entered  and 
held  the  possession  for  two  or  three  years,  and 
then  sold  to  Hambrick,  who  continued  in  pos- 
intil  the  demise  was  entered,  and  un- 
til he  sold  and  delivered  the  poaaeasion  of  the 
jne  to  your  respondent. 

In  April   1813,   Pogue  gave   a  bond   of   con- 
ryance  for  this  land  to  Tilton  and  Huston.    In 
April,   1816,  this   bond  was  assigned  to  Ham- 
brick,  who  assigned  it  to  Fitigeta,\4,     AXioa^, 
tbo  yew  1829,  Pogue  gave  &  deed  ot  it  to  Y\tx- 
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44*]  genild,  and  gn  the  *20th  of  September, 
1832,  Fitzgerald  conveyed  it  to  Blair  by  a  deed, 
the  habendum  of  which  waa  as  follows; 

"To  have  and  to  hold  the  said  tract  or  par- 
cel of  land  above  deaeribed,  together  with  all 
and  singular  the  privilegea  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertain- 
ing to  the  same,  unto  the  said  Thomas  Blair, 
hia  heirs  and  assigns,  forever,  and  to  their 
only  proper  use  and  benefit  and  behoof.  And 
the  said  Benjamin  Fitzgerald,  for  himself,  his 
heirs,  executors  and  administrators,  doth 
hereby  covenant  to  and  with  the  said  Thomas 
Blair,  his  heirs,  executors  and  administraturB, 
that  in  case  the  land  hereby  conveyed  shall  be 
taken  or  lost  by  any  better  or  prior  claim, 
that  in  that  event  the  said  Fitzgerald  will  re- 
fund to  him,  the  said  Thomas  Blair,  the  pur- 
chase money  thereof,  without  interest." 

C.  The  judgment  of  the  Circuit  Court  as  to 
the  tract  of  land  marked  0  was  as  fallows: 

"The  Waldens  have  not,  however,  limited 
their  claim  in  this  proceeding  to  the  boundnries 
of  the  four  hundred  acres  of  land  vihich  b: 


court  ordered  a  survey  of  the  premises  aoeord- 
ing  to  the  claim  and  pretentions,  of  the  respect- 
ive parties.     The  defendants  took  defense  for 
all  the  land  included  within  the  locator's  part, 
as  will  be  seen  by  the  following   special  case 
and  judgment  of  the  court.     The  letters  A,  B, 
C,  D,  are  represented  in  the  plat  in  this  state- 
ment of  the  figures  7,  8,  9,  10,  and  the  letters 
E,  F,  G,  C,  by  the  figures,  1,  2,  3,  9. 

"And  afterwards,  to  wit,  at  the  June  Term 
of  the  court  aforesaid,  to  wit,  on  the  lOth  day 
of  June,  A.  D.  ISOO,  the  fallowing  special  case 
was    submitted    to    the    court,   by   consent   of 
the  parties  herein,  by  their  attorneys. 

"The  tract  of  land  marked  on  the  plat  hf 
the  letters  A,  B,  C,  D,  was  duly  granted  to  the 
said  Walden,  lessor  of  the  plaintiff,  by  patent 
from  the  Commonwealth  of  Virginia,  bearing 
date  the  20th  day  of  November,  1786. 

"The  said  Walden   and   Simon  Kenton   exe- 
cuted the  agreement,  marked  A,  respecting  the 
locating  of  said  lands;   the  said  agreement  is 
made  part  of  this  cause. 

"The   defendants   are   in   possession   of  that 
□een  given  as  the  limits  of  the  lands  recovered    part  of  the  tract  marked  on  the  plat  by  the  let- 
in  the  actions  of  ejectment,  but  have  insisted    tera  E,  F,  G,  C,  and  claim  the  said  part  of  the 
that   these   judgments    were    for   all   the   land    said  tract  of  land  under  the  agreement  A,  and 
within  the  patent  of  their  ancestors,  for  1,333    the  indorsement  thereon,  and  a  division  thereof 
acres;  and  that,  whether  this  position  be  bus-    made  as  certified  by  the  report  B;   which  re- 
tained or  not,  they  are  entitled,  on  the  decree    port  and  indorsement  on  said  agreement  is  also 
and   mandate  of  the  Supreme  Court,  to  have    made  a  part  of  this  case. 

themselves   put  in   possession   of  all   the   land        "If,  upon  the  whole,  the  court  shall  be  of 
within,  and  common  to,  the  patent  and  entry    opinion  that  the  legal  title  to  the  said  part  of 
of  their  ancestor,  as  established  by  the  decree    the  said  tract  of  land  marked  on  the  plat  as 
of  this  court,  to  which  it  is  not  shown  some    aforesaid  by  the  letters  E,  G,  C,  F,  is  in  the 
other  person  has  the  superior  title;   and  they    plaintiff,  then  judgmei^t  to  be  entered  for  him; 
prayed  on  the  bearing  for  process  by  which  to    if  not,  judgment  to  be  entered  for  the  defend- 
have  such  possession  delivered  to  them.     Their    ants.  William   Clark, 

prayed   is  overruled,  and  this  proceeding  dis-  "Attorney  for  Plaintiff. 

missed  as  to  Blair,  and  all  the  other  parties,  in  "Thomas  Todd, 

respect  to  all  the  lands  without  the  boundary  "Attorney  for  Defendants. 

of  the  land  covered  by  the  judgments  in  eject-        "And  the  court,  having  fully  considered  and 
ment,   designated  on   the   plat   as   first  herein    understood  the  said  case,  is  of  opinion  that  the 
stated.  legal  title  to  the  said  part  of  'the  said   [*4S 

"It  is,  however,  provided,  that  neither  these    tract  of  land  marked  on  the  plat  E,  F,  G,  C,  is 
orders,  nor  what  may  be  done  in  consequence    in  the  plaintiff,  and  was  on  the  day  of  filing 
of  them,  shall  prejudice  the  rights  of  any  of  the    the  declaration  in  this  suit. 
parties,  of  their  representatives,  in  the  above-        "It  is  therefore  considered  by  the  court,  that 
mentioned  actions  of  ejectment,  or  in  the  suit    the  plaintiff  recover  against  the  said  defend- 
in  chancery,  of  which  this  proceeding  is  a  con-    ants,  Lewis  Craig  and  Amzel  Chapin,  his  term 
tinuation,  who  are  not  now  properly  before  the    of  and  in  the  premises  aforesaid,  with  the  ap- 
court.     It  is  ordered  that  an  account  be  taken    purtenances,   yet   to   oome   and  unexpired,   to- 
of   the   improvements,   and   of   the    rents   and    gether  with  his  costs  by  him  in  this  behalf  ei- 
proflts  and  damages,  of  each  of  the  three  above-    pended;  and  the  said  defendants  in  mercy,  etc 
described   parcels  of  land,  of  which,  according  "And  on  motion  of  the  plaintiff,  by  his  at- 

to  the  above  opinion,  the  Waldens  are  to  have    tomey,  the  United  States  writ  of  habere  facias 
the  possession.    John  C.  Herndon  is  appointed    possessionem  is  awarded  him  in  this  suit,  to 
the  master  for  this  purpose."  ^^^^    bi„   ^^   ^^^^    possession    of    the   terms 

It   will   be   perceived  by  a  reference^  to  the    ^for^aaid,  returnable  to  the  next  court." 
*^n  J^lfft^otthi^-co^irtwhiOlKubov^        The    judgment    in    ejectment    in     favor    of 
recited    that  the  Circuit  Court  was  instructed    walden,  did  not  therefore  include  the  t.^  of 
to  take  Bueh  further  steps  m  recard  to  the    ,.,.,-,  ,.        ...        ..i 

improvements,  and  to  the  putting  of  WaldL-n  \'"'\  ^"^"'^l  °;  "'  ^"1  f  fJ!  !?%  a  Y 
or  his  repreaeAtative  in  possession  of  the  prem-  locator's  part,  tor  which  only  the  defendants 
ises  recovered  ia  the  ejectment  suits,  as  shall    ^""^  defense  ,  .^     ..  ■        f  „■  ,j 

be  conformable  to  the  decree  hereby  affirmed,  ^^""8  far,  the  claim  of  the  heirs  of  «  alden, 
and  to  the  principles  of  equity."  and  the  grounds  of  defense  of  the  defpndants, 

It  is  necessary  to  refer  to  the  ejectment  suits    have  been  stated  as  to  those  parts  of  the  tract 
to  see  what  premises  were  recovered.  of  land  which  the  Circuit  Court  refused  to  give 

The  original  ejectment,  brought  in  1797,  was    to  Walden's  heirs. 
in  very  general  terms,  for  41&  acres  of  land.        It  remains  now  to  state  the  proceedings  of 
After  the  substitution  of  Craig  and  Chapin  as    that  court  with  respect  to  the-parts  of  the  tract 
defendants,  instead  of  the  casual   ejector,  the    which  were  given  to  those  heirs,  and  which  are 
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.  „  i  npOD  the  preceding  plat  by  the  lef- 
ttn,  D,  E,  lud  F. 

TVOraiit  Court  gave  these  lands  to  Wal- 
ia't  hein  upon  certain  conditions,  wliich  will 
kwDiioin]  conaecu lively,  uii.l  from  thia  part 
ri  tk  decree  U'alden'a   beirs  also  appealed. 

D.  Tht  decree  of  the  Circuit  Court  waB  as 
ym: 

-h  thmtore  eeems  to  the  court  tliat,  on  this 
ptfrdiii;  against  Benjamin  Umatead,  one  of 
tk  nnpltioants  in  the  original  bill,  the  heirs 
ri  Kiiin  must  have  awarded  to  them  the 
pnoBmi  af  the  parcel  of  land  designated,  in 
lit  report  of  the  surveyor  filed  herein  at  the 
pmX  Itnn,  bv  the  figures  2,  21,  22,  12,  13, 
HILir,  IS,  10,  20,  2,  and  aa  containing  one 
bodred  and  fortj-nine  acres,  twenty-eight 
fH  IDS  in  his  posHcsaioii,  when  he,  Um- 
Md.  iluU  have  been  paid  the  amount  which 
Ik  nine  of  the  improvements  upon  the  land 
oRdt  the  rents  and  profits  and  damages 
Ibnof,  or  it  shall  be  ascertained  that  there  is 
BOdieiceBS  on  the  account  to  be  taken.  It 
tauxtppear  that  Umstead  has  had  the  pos- 
KBog  af  any  other  part  of  the  land  since  th« 
MAnKnoent  of  theee  proceedings;  and  as  to 
AtRtidoe  of  the  land  in  the  proceeding,  it  is 
Uu«d,  without  prejudice  as  to  the  parcel  of 
Uldignsted  on  the  plat  by  figures  21,  3,  22, 
ll*]  ud  21,  containing,  'according  to  the 
■tqoi'i  report,  fourteen  acres,  two  roods, 
■1  iLirtf-tix  poles,  sold  by  Umstead,  as  rep- 
mttdin  1B13,  and  now  in  the  possession  of 
Ik  ndcw  of  William  Craig." 

LThe  decree  of  the  Circuit  Court  with  re- 
^  to  this  piece  of  land  was  as  follows: 

It  teem*  to  the  court  that  the  Waldens  will 
liediUcd,  on  the  proceedings  against  the  de- 
Mut,  John  N.  Proctor,  to  have  the  passeii- 
•■  of  the  land  designated  on  the  plat  by  the 
Ifcn  15,  16,  17,  18,  19,  20,  IS,  and  as  cod- 
UiniDj  nineteen  acres,  three  roods,  and  twcn- 
t;-«°iit  polfs.  in  his  poseesEion  about  the  time 
<d  tile  commencement  of  this  proceeding,  but 
■•■  in  tiic  possession  of  Jeremiah  Wells. 
Fnnoi  was  not  a  party  to  the  original  bill, 
Int  tie  appears  to  have  purchased  this  parcel 
ti  tlK  land,  and  to  have  acquired  the  posses- 
W  of  it  from  Sandridge,  one  of  the  complain- 
ot!  in  the  original  bill,  pending  the  suit;  and 
'ten  the  value  of  the  improvements  shall  have 
ben  piid,  or  found  compensated  by  the  rents, 
f^t..  and  damages  of  the  land,  according  tu 
a  ueount  which  will  be  taken,  the  Waldens 
'HI  be  entitled    to   an   order   for    process   of 

K-ioD.  It  does  not  exactly  appear  when 
—  aijquired  the  possession  of  thia  land;  but 
ke  ii  Dc>  party,  and  unless  bia  position  be  sucli 
u  to  bind  him,  he  shall  not  be  concluded  in 
'HpM  [u  any  right  or  claim  he  may  show  in 
W|wl  to  the  matter  to  he  edected.'* 

F.  the  decree  of  the  Circuit  Court  with  re- 
-fect  to  this  piece  of  land  woa  aa  follows; 

'It  uems  to  the  court,  that  the  Waldens 
*iD  i>«  entitled  against  the  defendant.  Thomas 
Qui,  to  have  the  possession  of  the  land  desig- 
Mied  on  the  plat  by  the  figures  4,  12,  13,  14,  4, 
wl  u  containing  fourteen  acres,  three  roods, 
''■d  ci^ht  poles.  It  is  found  in  the  poEacssion 
rf  Blair,  cUining  to  hold  it  by  purchase  from 
fopir,  one  of  the  original  complainants.  He 
dou  Dot  show  when  he  made  the  |)urchase,  or 
uqiired  the  possession,  and  tlie  fair  conclusion 
1>  L.  ed. 


is,  that  he  obtained  the  possession  pending  the 
litigation.  He  must,  therefore,  surrender  it 
when  he  shall  have  been  paid  the  amount 
which  the  value  of  the  improvements  exceeds 
the  rents  and  profits,  with  the  damages,  on  the 
account  which  will  be  taken,  or  it  shall  appi>ar 
that  the  result  of  such  account  must  be  against 

When  this  cause  was  here  in  1340,  it  wns 
held  tliat,  as  Walden  had  been  decreed  to  sur- 
render possession,  and  make  releases  of  his 
elder  legal  title  to  complainants  for  so  much  of 
the  land  in  controversy  as  their  better  right  in 
equity  covered,  the  proper  condition  imposed 
on  complainants  by  such  decree  in  their  favor 
was,  that,  having  received  their  measure  of 
equity,  they  were  compellable  to  do  equity  to 
the  defendants;  and  'that  therefore  they  [*4S 
should  be  constrained  to  surrender  possession 
to  Walden's  heirs  of  that  part  to  which  their 
ancestor  had  the  better  title;  and  as  this  had 
not  been  ordered  by  the  Circuit  Court  in  the 
decree  made  in  1834  (then  before  us  on  appeal), 
it  was  so  ordered  by  this  court  in  1840,  as  a 
proper  addition  to  the  decree  made  below;  and 
the  cause  was  sent  down  to  hove  our  mandate 
executed  in  this  respect.  In  attempting  to  do 
BO,  it  is  insisted  on  part  of  Walden's  heirs,  that 
the  Circuit  Court  erred  to  a  material  extent, 
and  they  have  prosecuted  their  appeal  to  this 
court  to  correct  the  errors,  and  we  are  n<iw 
called  on  to  construe  and  execute  our  own 
mandate;  beyond  this,  we  have  no  power  to 
go,  more  than,  the  Circuit  Court  had.  What 
that  court  ought  to  have  done,  it  is  our  duty 
to  do.  The  mandate  directed  the  Circuit  Court 
"to  take  such  further  steps  in  regard  to  the  im- 
provements and  to  the  putting  of  Walden  or 
his  representatives  in  possession  of  the  prem- 
ises recovered  in  the  ejectment  suits,  as  shall 
he  conformable  to  the  decrees  hereby  affirmed, 
and  to  the  principles  of  equity." 
Beyond  the  land  recovered  in  the  ejectment, 
e  have  no  power  to  act  under  this  mandate; 
ir  to  thoflc  parts  of  tlie  land  recovered,  which 
ere  by  the  decree  of  1834  vested  in  complain- 
its  and  devested  out  of  Walden.  It  follows, 
that  the  parcel  on  the  plat  marked  C,  11,  30, 
31,  32,  11,  is  not  in  the  case  now  before  us,  it 
lying  outside  of  the  tract  recovered  in  the 
ejectment  suit;  as  to  this  parcel,  the  Circuit 
Court  adjudged  correctly,  when  executing  the 
mandate,  and  therefore  the  decree  is  affirmed 
in  this  respect. 

The  parcel  as  found  on  the  plat  marked  A, 
1,  a,  b,  4,  5,  0,  11,  1,  next  presents  itself  for 
our  consideration.  It  was  occupied  by  Kin- 
caid,  claiming  in  some  form  under  John  N. 
Proctor;  and  the  Circuit  Court  held  that  Proc- 
tor had  acquired  tlie  better  title  thereto,  by 
force  of  the  Act  of  Limitations,  which  h;id 
barred  Walden's  right  to  recover  it;  and  Ihcrt- 
fore  the  claim  on  part  of  Walden's  hcira  to 
have  possession  Iheri'of  surrendered  to  them 
was  rejected.  And  the  inquiry  is,  Did  the  stat- 
ute of  limitations  operatt  in  I'roetor's  favor  r 
Jonathan  Rose  took  possession  under  Lewia 
Craig.  Rose  was  sued  in  ejectment,  and  re- 
covered against,  in  18U0.  By  somt'  executory 
contract,  Jonathan  Bose  sold  to  .lonatlmn  II. 
Ro>e,  before  1817;  and  the  two  Buses  sct:m  to 
liiiv.^  held  a  joint  possession,  until  they  sold  to 
I'routur  in  1820,  He  took  possession  in  1827, 
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titid  the  tvro  Rosea  m&de  bim  k  joint  deed  in 
1828.  In  May,  1S24,  the  demise  in  tlie  eject- 
ment suit  vaa  extended  to  flftj  jears,  com- 
inencing  in  17S9.  Tbe  auit  then  atood  as  if  the 
demise  had  been  originally  laid  for  fifty  jeara. 
49*]  'Of  this  step,  neitiier  Jonathan  Rose  nor 
Jonathan  H.  Rose  could  legally  or  justly  com- 
plain. Proctor  came  in  by  purchase  in  1827, 
and  Kincaid  afterwards.  Then  the  ejectment 
suit  was  iu  full  force  against  all  these  parties. 
Nor  is  there  anything  in  the  fact  that  Jonathan 
Rose  took  a  deed  from  Bodley  and  Fogue  in 
1B21,  seeking  shelter  under  their  inferior  title. 
And  this  reduces  the  inquiry  to  the  question, 
whether  Proctor  and  Kincaid  were  bound  by 
the  proceedings  against  Jonathan  Rose.     Wal- 


l»yed  and  hindered  from  obtaining  the  fruits  of 
his  judgment  by  the  acta  of  Jonathan  Rose;  of 
this  pending  litigation,  purchasers  from  Rose 
were  bound  to  take  notice;  and  they  were 
bound  as  alienees  pendente  lite,  by  the  pro- 
ceedings in  the  suit,  after  the  alienation,  as 
Jonathan  Rose  was  bound.  This  is  the  general 
rule.  Long  v.  Morton,  2  A.  K.  Marshall,  40; 
Hickman  v.  Dale,  T  Verger,  149.  And  so  is  the 
rule  in  equity  likewise.  Story's  Eq.  Pleading, 
287.  If  it  were  true  that  when  a  recovery  was 
had  for  land,  the  party  in  possession,  and  from 
whom  the  land  had  been  recovered,  might  sell 
out  and  transfer  his  possession  to  another,  and 
the  latter  could  not  be  reached  by  a  writ  of 
possession,  then  there  eoutd  be  no  end  to  litiga- 
tion, as  the  laud  might  be  transferred  on  each 
■uccessiTe  recovery.  And  to  hold  that  the 
alienee  might  avail  himaclf  of  the  Act  of  Limi- 
tations, and  thereby  defeat  the  action,  or  its 
fruits,  by  execution,  if  he  and  his  vendor  could, 
by  bills  of  injunction,  or  other  unjust  contriv- 
ance, keep  the  plaintiff  out  for  seven  years. 
would  equally  violate  the  principle,  that  he  who 
buys  pendente  tite  must  abide  the  judgment  or 
decree  against  hia  alienor,  regardless  of  tbe 
fact  whether  such  purchaser  was  or  was  not  a 
party  to  the  suit. 

Up  to  May,  IS30,  the  Judgment  in  ejectment 
was  in  full  force  against  Proctor,  Kincaid,  and 
the  Roses;  then  the  demise  expired.  In  1840, 
this  court  ordered  that  Walden's  heirs  ahould 
be  put  into  possession  of  the  land  recovered,  be- 
cause tbe  legal  remedy  had  ceased.  That  order 
proceeded  on  principles  governing  a  court  of 
equity;  that  it  was  a  decree  in  effect  against 
these  parties,  for  the  land  above  described,  is 
our  unanimous  opinion;  and  the  Circuit  Court 
having  held  otherwise,  we  direct  the  decree  of 
that  court,  in  this  respect,  to  be  reversed,  and 
order  that  Walden's  heirs  be  put  into  posses- 
sion of  the  parcel  of  land  marked  A.  1,  a,  b,  4, 
.>,  tj,  11,  1,  on  the  plat,  of  which  the  one  here 
pri'acnted  is  a  copy. 

The  next  parcel  claimed  by  Walden's  heirs, 
to  which  their  claim  was  rejected  by  the  Cir- 
60*]  cuit  Court,  is  lot  B,  marked  15,  *14,  6,  a, 
11,  16,  of  IS  acres  1  rood,  and  7  poles,  and  de- 
fended by  Thomas  Blair.  In  tn»:ing  title  of 
this  tract,  a  material  defect  exists  in  the  state- 
ment made  by  the  Circuit  Court.  It  was  part 
of  the  Hambrick  tract,  and  purchased  by 
Robert  Pogue  from  Abram  Shockey  after  tbe 
recovery  in  ejectment;  at  what  precise  time, 
ilotm  nuc  appmtr,  Blair  Milegea  in  his  Urst  an- 
4^ 


Bwer,  that  it  waa  sold  by  Walden  to  A,  Chapin, 
and  by  Chapin  to  Pogue;  but  in  a  second  an- 
swer, Btair  alleges  that  Pogue  purchased  of 
Shoekey,  and  that  Shockey  was  then  in  poasea- 
sion;  "and  that  said  possession  was  regularly 
continued  through  Pogue,  Tilton,  ftnd  Boston, 
Hambrick,  and  Fitzgerald,  to  your  respondent, 
Blair." 

The  surveyor's  return  explains  the  matter  as 
follows: 

No.  1.  "16,  14,  6,  a,  11,  IB.  That  part  of 
the  Hambrick  tract  lying  within  the  locator's 
part,  now  in  the  posacssion  of  Thomas  Blair, 
who  holds  title  under  Thomas  Fitsgerald  by 
deed  in  IS32.  Tilton  and  Huston  were  con- 
tractors with  Robert  Pogue  for  this,  and  the 
residue  of  the  Hambrick  tract  they  sold  to 
Hambrick,  and  he  afterwards  to  Fitzgerald, 
who  obtained  a  conveyance  from  Pogue  about 
the  year  182B.  Statement  of  Thomas  Blair. 
This  part  of  the  Hambrick  tract  contains  IS 
acres,  1  rood,  and  T  poles,  bj  survey." 

No.  2.  "11,  30,  31,  32,  11.  The  balance  of 
the  Hambrick  tract  in  the  possession  of  said 
Blair  outside  of  the  locator,  said  to  contain  30 
acres  covered  in  common  by  Wahlen's  two  aur- 

No.  3.  "4,  12,  13,  14,  4.  RepreaenU  14  aorea, 
3  rooda,  and  8  poles,  within  the  locator,  in  the 
possession  of  said  Blair,  held  by  purchase  from 
ilobert  Pogue,  who  held  under  Lewis  Chapin. 
No  title  or  conveyance  has  yet  passed.  State- 
ment of  said  Blair.  This  tract  has  never  had  • 
regular  tenant  upon  it.  Statement  of  Joa. 
Duncan." 

This  return  stands  undisputed,  and  from  it 
the  answer  of  Blair  may  be  explained.  No.  Z 
(11,  30,31,32,  11)  is  that  parcel  of  30  acres  ly- 
ing outside  of  the  land  recovered  by  the  eject- 
ment, and  with  which  we  have  no  power  to 
interfere,  as  already  stated,  being  lot  C  on  th« 
annexed  plat. 

No.  3  (4,  12,  13,  14,  4),  including  14  acres,  S 
roods,  and  8  poles,  is  the  land  derived  through 
Lewis  Chapin  by  Robert  Pogue  i  and  this  tract 
is  not  in  controversy  now. 

But  No.  1,  marked  B,  for  15  acres,  1  rood, 
and  1  poles,  is  land. of  which  Pogue  obtained 
possession  from  Abram  Shockey;  and  Pogue 
was  a  principal  party  to  the  bill  of  injunction 
staying  the  judgment  at  law.  In  tbe  ejectment, 
this  latter  parcel  B,  was  recovered  against 
Shockey;  and  when  the  demise  whs  extended, 
*in  1824,  tlie  judgment  was  in  full  force  [*S1 
against  him,  and  those  holding  the  possession 
under  him.  Thus  tbe  matter  stood  when  Blair 
purchased  and  took  possession  in  1833.  From 
this  time  upwards  to  1839,  Blair  was  subject  to 
be  evicted  by  a  writ  of  posaeaaion,  to  which 
Walilcn,  or  his  heirs,  had  an  undoubted  right; 
and  to  lands  thus  situate  the  mandate  of  this 
court  extends,  for  the  reasons  already  stated,  in 
regard  to  the  parcel  marked  A,  and  defended  by 
Proctor  and  Kincaid.  It  is  therefore  ordered, 
that  Walden's  heirs  be  put  into  poweaaion  of 
the  paroel  marked  B,  for  16  acres,  1  rood,  and 
7  poles;  and  that  the  decree  of  the  Qrcuit 
Court    in   regard   thereto   be   reversed. 

And  as  respects  all  other  parts  of  tbe  daoreM 
and  ordera  made  by  the  Circuit  Court,  in  exeen- 
tion  of  our  mandate,  we  hold  the  same  to  have 
been  proper,  in  so  fnr  as  such  decrees  and  orders 
I  awarded  posn'ssion  to  Walden's  heirs,  or  re- 
Uoward   9. 


Waldkh  bt  al  1 
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jntcd  their  «l&im  to  have  poBKSBion;  and  aald 
irenta  aod  onlers  are  hereby  nfiirmed,  vrith 
lb  modilicatiDii  licreafter  stated,  as  respects 
ibt  putting  of  Walden's  hcira  into  immccliate 
fUMHioii;  and  also  as  respects  tlie  mode  of 
ponediof  to  recover  rents  and  pro&ts,  or  for 
nine  of  impTovements. 

ind  it  is  further  ordered,  that  this  cause  be 
KBindMl  to  the  Circuit  Court,  with  directions 
tbt  Wilden'a  heirs  and  represeiitativeB  be  put 
ma  lite  possession  of  all  the  parcels  of  land 
mnM  to  them  under  the  mandate,  either  by 
rkt  Circuit  Court  or  by  this  court,  on  or  before 
in  lit  of  JaQuary,  next;  and  it  is  further  i 
ted,  that  such  possession  shall  be  delivered 
Uildn'i  heirs  or  representativea,  regardless  of 
lit  fact  whether  claims  for  improve munt 
Ri  mcHU  profits  exist  on  the  one  side  or 
•ikr;  tke  intention  of  this  court  bein<;  to  give 
pwnnoa  to  Walden'a  heira  and  rtprcEvnta- 
limiBthe  same  manner  that  a  writ  of  habere 
in*  pMMBSionem  iroald  do  when  executed, 
«tbit  ll»ef  may  have  the  benefit  and  advan- 
ii^  of  their  judgment  at  law. 
And  it  is  further  ordered,  that  any  party  on 
fhsM  ihi«  decree  operates,  who  claims  com- 
|BBtion  for  improvements  made  on  the  Innd, 
t  ca  tay  parcel  thereof,  ma;  file  his  petition 
Man  Mid  Circuit  Court,  setting  forth  hia 
ciua  to  compensation  for  such  improvements; 
ud  that  said  heirs  or  representatives  of  Wal- 
Ja  wy  answer  the  same,  and  be  allowed  to 
■«{  off  mesne  profits  arising  because  of  the  pos- 
wMkm  of  the  parcel  of  land  on  which  said  iiu- 
praniiMnts  are  alleged  to  have  been  made;  and 
Ikt,  in  deciding  on  auch  controversy,  snid  Cir- 
'■t  Court  shall  be  governed  by  the  rules  ap- 
;  to  •   court   of  equity  in  such  like 


W]  *And  it  is  further  ordered,  that  the 
'win  and  representatives  of  Walden  shall  have 
ib(  eorresponding  right  to  file  their  petition 
tgliist  any  claimant  holding  possession,  and 
*ki  has  been  a  party  to  this  proceeding,  or 
rto  may  hold  under  such  party  by  transfer 
<it  title  made  since  the  date  of  the  mandate  of 
ihii  raurt,  for  any  rents  and  profits  that  can 
K  tquilablj  claimed  for  the  ocuupaiicy  and 
«c 01  wid  respective  parcels  of  land;  and  to 
i^judge  and  decree  among  the  respective  par- 
lid  u  equity  may  demand.  Nor  shall  cross 
prthions  for  value  of  improvements,  and  for 
wsoc  profits  on  the  other  hand,  be  required; 
'ol  Ibe  court  may  bear  the  whole  matter  im 
frtition  and  answer,  and  liccrce  for  either 


after 
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put,  against  the  other,  on  an  account  stated. 

And  il  is  further  ordered,  that  the  appeal 
At  decree  di'iniissing  the  cross  bill  filed,  25th 
JioTuuber,  1S31,  by  Ambrose  Waldcn,  and  the 
bnnght  here  by  said  Walden's  heirs,  to  reverse 
HMidmi^nts  and  other  proceed  ini^s  in  said 
mte  bill,  and  which  are  found  in  ircord  No. 
II  of  this  court,  be  dismissed;  and  that  the  de- 
an of  the  Circuit  Court  dismissing  the  same 
bt,  and  the  same  is  hereby  atllrmed;  and  that 
the  appellants,  the  heiis  of  Walden,  pay  the 
cwti  bl  said  appeal. 

And  it  is  further  ordered,  that  the  appellees, 
John  N.  Proctor  and  Thomas  Blair,  against 
»hom  decrees  for  lots  A  and  B  have  been  made, 
ud  who  are  the  principal  appellees,  pay  tlie 
<valB  of  the  appeal  on  record  No,  95  of  tliit 
iS  L.  ed. 


court,  containing  the  proceedings  had  before 
the  circuit  Court  when  executing  our  mnndate 
of  1340,  and  that  s.iid  Proctor  and  Blair  puy 
said  costs  by  moieties;  that  is,  one  half  thereof 

And  as  respects  the  parcel  marked  D  on  the 
plat  accompanying  this  decree,  being  for  forty- 
nine  acres  and  twenty-eight  poles,  defended  by 
Benjamin  Umstead  in  the  Circuit  Court,  and 
which  said  court  adjudged  should  be  surren- 
dered to  Walden's  heirs,  it  is  ordered, and  de- 
creed, that  said  parcel  be  delivered  to  Walden'a 
heirs  by  said  Umstead  on  or  before  the  1st  of 
January  next.  And  that  in  other  respects  said 
decree  against  Umstead  be  afGrmed,  except 
that  in  proceeding  for  improvements  he  shall 
be  governed  by  the  rules  that  other  defendants 

And  as  respects  the  parcel  of  fourteen  acres, 
two  roods,  and  thirty-six  poles,  represented  to 
be  in  the  .possession  of  the  widow  of  William 
Craig,  and  designated  on  the  plat  by  the  fig- 
ures 21,  3,  22,  and  21,  it  is  ordered  and  adjudg«l 
that  all  future  proceedings  under  the  mandate 
shall  be  barred,  and  no  further  steps  be  allowed 
as  to  said  parcel,  because  said  widow  of 
•William  Craig  has  in  no  wise  been  made  ['&i 
a  party  to  the  proceeding,  and  it  ia  now  too 
late  to  bring  her  before  the   court. 

And  as  respects  the  parcel  marked  E  on  the 
plat,  containing  nineteen  acres,  three  roods, 
and  twenty-eight  poles,  designated  by  the  fig- 
ures 15,  18,  17,  18,  19,  20,  and  IB,  defended 
by  John  N.  Proctor,  and  which  was  adjudged 
by  the  Circuit  Court  to  be  by  him  surrendered 
to  Walden's  heirs,  it  ia  ordered  that  said 
parcel  shall  be  surrendered  accordingly  on  or 
before  the  first  day  of  January  next,  and 
that  in  this  respect  said  decree  is  deemed 
to  be  conclilsive  against  Jeremiah  Wella  and 
all  others  claiming  under  Pri>ctor;  and  that, 
therefore,  so  much  of  said  decree  as  leaves 
the  controversy  open  to  let  in  Jercmioh  Wella 
further  to  litigate  be,  and  the  same  is  here- 
by reversed.  Reserving,  however,  to  said 
Wells  the  right  to  come  forward,  if  he  has  any 
iterest  or  claim  for  the  value  of  improvements. 
I  the  same  manner  that  said  Proctor  might 
3,  according  to  the  principles  and  in  the  mode 
above  prescribed.  This  decree  is  founded  on 
the  fact  that  Proctor  appears  to  be  the  own- 
er, and  he  defended  before  the  Circuit  Court; 
and  nothing  appears  in  the  record  to  show 
that  Wells  has  any  claim  to  the  land,  nor 
that  he  had  been  in  poBsession  for  such  length 
of  time  as  to  bar  Walden's  right  to  demand 
possession  from  him. 

Anil  as  respects  the  parcel  F  on  the  plat,  of 
fourteen  acres,  three  roods,  and  eight  poles, 
designated  by  the  figures  4,  12,  13,  14,  4,  de- 
fended by  Thomas  Blair,  and  which  the  Circuit 
Court  ordered  him  to  surrender  to  Walden's 
heirs,  it  is  ordered  and  decreed  that  said  parcel 
be  surrendered  to  the  heirs  of  Walden  on  or  be- 
fore the  1st  of  January  next;  and  that  so  much 
of  said  decree  as  allows  said  Blair  to  rclniii 
possession  until  the  value  of  improvements, 
etc.,  be  taken,  be,  and  the  same  is  herebv  re- 
versed. But  that  said  Bliiir  shall  be  allowed  to 
file  his  petition,  and  to  seek  payment  for  his 
improvements,  on  tlie  general  principles  above 
stated.  And  on  petitions  being  filed  for  the 
value  of  improvements,  service' of  not^fc.on  the 
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counsel  of  Waldeo's  heirs  shall  be  auffieient 

And  as  to  all  matters  respecting  the  pa;r- 
ment  of  cosIb,  not  disposed  of  in  the  Circuit 
Court,  it  is  ordered  that  said  court  proeeed  to 
take  cognizance  thereof,  and  make  decrees  and 
urders  therein. 

Order  No.  96. 

This  canae  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  seems  to  this  court  that  there  is  no 
54*]  error  in  'the  decree  of  the  said  Circuit 
Court,  dismissing  the  cross  bill  filed  26th  No- 
vember, 1834,  bj  Ambrose  Wslden,  aiid  the 
iimendmenti  and  other  proceedings  on  said 
cross  bill.  Whereupon,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 

Order  No.  05^ 

This  cause  cams  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  was  argued  by  counnel;  on  consideration 
whereof,  it  appears  to  this  court  that  that 
part  of  the  decree  of  the  said  Circuit  Court,  in 
the  case  between  Thomas  Bodlcy'a  Heirs,  Itob- 
ert  Pogue's  Heirs,  and  others,  complainants,  and 
Ambrose  WaJden's  Heirs,  defendants,  on  a  man- 
date front  this  court  that  the  heirs  of  Am- 
brose Walden  were  not  entitled  to  obtain,  in 
the  proceeding  against  John  N-  Proctor,  the 
possession  of  the  parcel  of  land  designated  on 
the  plat  of  the  survey  by  the  letters  and  fig- 
ures 1,  >,  b,  4,  6,  6,  11,  and  1,  is  erroneous  and 
should  be  reversed;  and  also,  that  that  part  of 
said  decree,  that  the  said  heirs  of  Walden  were 
not  entitled  to  obtain  in  the  proceeding  againet 
Thomas  Blair  the  possession  of  the  parcel  of 
land  in  his  possession,  designated  in  the  report 
of  the  surveyor  by  the  figures  15,  14,  6,  6,  11, 
and  16,  containing  fifteen  acres,  one  rood,  aud 
seven  poles,  is  erroneous,  and  should  be  re- 
versed; and  that  the  residue  of  the  said  decree 
should  be  affirmed,  with  the  modifications 
stated  in  the  opinion  of  this  court,  in  this 
case  at  this  term.  Whereupon,  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in 
this  cause,  for  the  errors  aforesaid,  and  to  the 
extent  thereof,  be,  and  the  same  is  hereby  re- 
versed and  annulled;  that  the  heirs  of  Ambrose 
Walden  recover  a  moiety,  or  ooe  half,  of  their 
costs,  on  this  appeal  in  this  court,  of  and  from 
the  said  John  N.  Proctor,  and  the  other  moiety, 
or  half,  of  and  from  the  said  Thomas  Blair,  and 
that  they  have  executions  against  them 
ally  therefor;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  Circuit 
Court,  with  directions  to  that  court  to  carry 
into  effect  the  opinion  of  this  court  (hereto 
iinnexed,  and  made  part  of  this  mandate),  and 
Cor  such  further  proceedings  to  be  had  herein 
as  may  be  in  conformity  to  this  opinion, 
ns  to  law  and  justice  may  appertain. 
^4 


•WHUAU     WHBBLEB,     Appellant,     [*&& 

HUGH  SMITH,  and  Pbiness  Janney,  Eiecotor* 
of  Charles  Bennett,  Deceased,  and  surviving 
Trustees  under  his  Will,  and  Molly  E.  Tay- 
lor, Executrix,  and  Henry  DaingerGcId  and 
Phineas  Janney,  Executors  of  Robert  I.  Tay- 
lor, Deceased,  who  was  an  Executor  and 
Trustee  under  the  same  Wilt;  Hugh  C-  Smith. 
Executor  of  the  same  Charles  Bennett,  and 
The  Common  Council  of  Alexandria,  Defend- 


Bequest  void  for  uncertainty — release  from  heir 
to  executor  made  under  mistake  of  law,  set 


The  statute  of  48d  SllubeUi.  respecting  cbarl- 
able  nseB.  bavins  been  repealed  In  Virginia,  tbe 
:oiirU  of  chancer;  have  no  Juriidlctioo  to  decree 
iharlCles  where  tbe  objects  are  indeflaite  and  hd- 


._    _. ._     .    _      jwn   and   trade   of 

Aleiandria,  such  bequest  was  raid. 

Where  the  belr  at  law,  who  was  raang,  needy, 
and   hurried,    executed   a    releaw.   In   ntusIderntlOB 


bequFBt  wa 
IS  held  to  b 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia  and  County  of  Alexandria. 

It  was  a  bill  filed  by  Wheeler  under  the  fol- 
lowing circumstances;  He  was  the  nephew  of 
Charles  Bennett,  who  died  in  1839,  leaving 
neither  father  nor  mother  nor  brothers  nor 
sisters,  nor  any  descendant  of  any  brother  or 
sister  except  Wheeler,  who,  aa  above  stated, 
was  his  nephew.  Previous  to  1839,  he  had  been 
assisted  by  his  uncte,  but  had  fallen  into  bad 
and  extravagant  habits,  and  removed  to  the 
State  of  Pennsylvania.  Bennett  had  placed 
some  land  and  $20,000  in  the  hands  of  two 
trustees  for  Wheeler's  benefit. 

In  this  state  of  things  Bennett  died,  leaving 
a  will  from  which  the  following  ar«  extracts, 

"leth.  To    Francis   E.  Roier  and  John   11. 

Lisle  1  leave  the  direction  of  all  relating  to 
William  Wheeler.  I  have  vested  with  the  lat- 
ter the  funds  intended  for  his  use,  in  conse- 
quence of  being  obliged  to  take  possession  of 
his  estate  and  blend  it  with  my  own;  he  is  at 
liberty,  and  is  enjoined,  whenever  he  considers 
said  William  ma;  be  safely  trusted,  to  give 
him  possession  of  all  left  for  his  use.  The 
landed  estate  1  wish  preserved  if  it  can  be;  it 
stands  deeded  in  the  name  of  Francis  E.  Kozer 
and  John  M.  Lisle,  and  is  under  the  manage- 
ment of  John  I.  Jenkins,  in  Charles  County. 
Maryland.  Having  come  through  William's 
family  iwo  hundred  years  ago,  I  should  regret 

"20th.  The  residue  of  my  estate  is  left  in 
trust   of   Hugh   Smith,  Robert   [.   Taylor,   and 
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nimi  Jtamj,  for  such  purposes  as  they  eon- 
■ikr  promnca  to  be  most  beneficial  to  the  town 
(»*]  *»»d  tr»de  of  Alexandria;  if  any  diffi- 
(dlj  Mmri  in  construction  aa  to  any  of  mj 
Ifqinti.  R.  I.  Taylor  is  specially  charged  to 
pr  nid  construction." 

Tim  followed  several  papers  in  the  nature  of 
Mfirili,  one  of  which   was  as  follows: 

"Xow,  in  the  inclosure  I  leave  the  residue  of 
■» oUte, after  paying  all  bequests  and  appro- 
(nitiimi,  to  some  disposition  thereof  which  my 
oMion  may  consider  as  promising  most  to 
tnfSt  the  town  and  trade  of  Alcsnndria. 
StT.  1  tcsTe  the  same  entirely  to  their  disposi- 
tia  al  il,  in  such  nianner  as  appears  to  them 
fmixa  to  yield  the  greatest  good. 

"Charles  Bennett.  [Seal.]" 

Tit  will,  with  seven  codicils,  waa  admitted 
bpfobate  on  the  4th  of  May,  1839,  and  letters 
toluDcntary  granted  to  Hugh  Smith,  Rohert  T. 
Tifbr,  and  Fhineaa  Janney,  named  as  ezecn- 
Un  it  the  will.  At  the  same  time  were  filed 
lb  fidlowing  release  and  receipt: 

*mtreaa,  Charles  Bennett,  Esq.,  late  of 
Utiudiia,  deceased,  by  his  last  will  and  tes- 
hnrnt,  after  bequeathing  sundry  pecuniary 
bpocs,  devised  as  follows:  The  residue  of 
1)  nUte  is  left  in  tmst  of  Hugh  8mith, 
btet  1.  Taylor,  and  Phiaeas  Janney,  for 
■ch  purposes  as  they  consider  promise  to  be 
■Kt  beneficial  to  the  town  and  trade  of  Alex- 
ndiii;  if  any  diOiculty  occurs  in  construing 
u  10  any  of  my  bequesta,  R.  I.  Taylor  is 
ifctiilly  charged  to  give  the  said  construction' j 
ud  m  a  codicil  to  his  said  will  expresses  him- 
irif  u  follows:  "Now,  in  the  inclosurc,  1  leave 
a*  midne  of  my  estate,  after  paying  all  niy 
k^DFtls  and  appropriations,  to  some  diEpoai- 
lun  tbereof  which  my  executors  may  consider 
N  (ramiiing  moat  to  benefit  the  town  and 
tnikof  Alexandria.  Now,  I  leave  the  same  en- 
linij'  to  their  disposition  of  it,  in  such  manner 
Kippearj  to  them  promises  to  yield  the  great- 
's jood-'  And  whereas  the  validity  of  the 
M  dirise  and  bequest  has  been  controverted 
b;  William  Wheeler,  now  of  Chester  County, 
o  llif  State  of  Pennsylvania,  claiming  to  be 
tl*  Mphew  and  sole  heir  of  the  said  Charles 
Becoctl.  Now,  the  said  executors,  taking  an 
tl^a|i*lIea  the  burden  of  the  execution  of  the 
mH  «ill.  and  of  the  trusts  aforesaid,  and  the  I 
a-A  Killiam  Wheeler,  to  avoid  the  delay  and 
tipgiK  of  litigation,  and  finally  to  settle  and 
•djuiC  all  doubts  and  difficulties  which  might 
inMOD  the  eifect  of  the  said  will,  so  ns  to  leave 
l^  uid  executors  to  execute  the  same  without 
dthr  or  impediment,  have  agreed  on  the  fol- 
hving  temLi  of  compromise: 
I'*]  "1st.  That  the  said  executor  shall, 
"itliiii  one  year  from  the  date  hereof,  at  all 
n«is.  or  sooner  if  funds  in  cash  remain  in 
ihHr  hands,  after  the  payments  of  the  money 
'iJi-it-  bequeathed  by  the  said  will,  pay  to  the 
*>>d  William  Wheeler,  or  his  order,  the  sum  of 
■•'tlj-fire  thousand  dollars.  2d.  That  they 
•^I!  release  to  the  said  William  Wheeler  alt 
diiSH.  if  any  they  have,  to  any  property,  real 
i-r  perirenal,  heretofore  conveyed  or  settled  in 
ur  car  by  the  said  Charles  Bennett,  in  his 
lifttimt.  for  the  use  of  the  said  William 
W^flft-ler.  3d.  That  the  said  William  Wheeler, 
M  hi«  part,  shall  release  to  the  said  ex 
all  his  claims,  in  law  or  equity,  to  the 
IS  L.  cd. 


real  and  personal,  devised  and  bequeathed,  or 
intended  to  he  devised  or  bequeathed,  by  the 
said  Charles  Bennett,  by  his  said  will,  to  be 
held  and  disposed  of  by  the  said  executors  in 
the  manner  in  and  hy  the  said  will  prescribed. 
And  that  the  said  executors  shall  be  at  liberty, 
if  any  specification  of  the  objects  to  which  the 
residuary  fund  is  to  be  applied  be  thought  nec- 
essary, to  apply  the  same  to  aid  in  finishing 
the  Alexandria  Canal,  either  by  a  direct  sub- 
scription to  its  stock,  or  by  purchasing  in  the 
stock  of  the  Alexandria  Corporation  issued  or 
to  be  issued  in  payment  of  the  subscription  of 
the  said  corporation  to  the  said  canal;  to  the 
extinguishment  of  the  debt  of  the  Corporation 
of  Alexandria;  to  introduce  into  the  town,  for 
the  use  of  the  inhabitants,  a  supply  of  pure 
and  wholesome  water;  and  to  subscribe  to  any 
railroad  or  other  roads  communicating  with  the 
said  town;  to  any  or  to  all  of  the  above  pur- 
poses in  such  way  as  the  said  executors  or  the 
survivors  may  think  moat  conducive  to  the 
prosperity  and  welfare  of  the  town.  Now, 
therefore,  the  said  executors  do  hereby  cove- 
nant with  the  said  William  Wheeler,  that  they 
will,  within  twelve  months  from  the  date  here- 
of, or  sooner  if  cash  funds  remain  after  paying 
the  pecuniary  legacies,  pay  to  him  or  his  as- 
signs the  sum  of  twenty-five  thousand  dollars. 
And  the  said  executors  do  hereby  forever  re- 
lease to  the  said  William  Wheeler,  his  heirs 
and  assigns,  all  claims  and  demands  they  have 
or  may  have  hereafter  under  the  said  will  to 
any  estate,  real  and  personal,  heretofore  given, 
settled,  or  conveyed  by  the  said  Charles  Ben- 
nett, in  his  lifetime,  to  the  said  William  Wheel- 
er, or  to  any  person  or  persons  in  trust  for 
him,  and  more  especially  to  twenty  thoufand 
dollars  stock  of  the  State  of  Pennsylvania, 
standing  in  the  name  of  John  Lisle  and  John 
K.  3>Ittchell,  for  the  use  of  the  said  William; 
and  they  do,  moreover,  covenant  to  execute  and 
deliver  all  further  deeds  or  other  instruments 
necessary  to  carry  into  olTect  this  arrangement. 
And  the  said  William  Wheeler  does  on  bis  part 
hereby  forever  release  to  the  said  executors  all 
his  right,  title,  claim,  *and  demand  in  [*58 
and  to  all  the  estate,  real  and  personal,  do 
vised  or  intended  to  be  devised  by  the  siiiil 
Charles  Bennett,  by  his  said  will,  tor  the  pur- 
poses expressed  in  his  will,  with  power  to  the 
said  executors  to  appropriate  the  residuary 
Fund  as  before  specitled,  if  any  particular  des- 
ignation of  the  purposes  be  necessary.  And  the 
said  William  Wheeler,  for  himself  and  his  heirs, 
does  hereby  covenant  with  the  said  executors 
and  their  repi'csGntatives  to  execute  and  deliver 
all  sucli  further  deeds  of  conveyance  and  re- 
lease as  may  he  found  neeesE^ary  more  fully  to 
carry  into  full  effect  this  agreement. 

"In  witness  whereof,  the  parties  to  this  in- 
strument have  hereto  set  their  hands  and  seals, 
this  4th  day  of  May,  1839. 

"Wm.  Wheeler.  [Seal.] 

"Hugh  Smith.  [Seal.J 

"R.  I.  Taylor,  [Seal] 

"Phineas  Janney.  [Seal,] 

"Sealed  and  delivered  in  presence  of 
"Robert  H.  Miller, 
"Wro.  H.  Foote, 
"Jas.   Millan." 
"Received  from  Hugh  Smith,  Robert  I.  Tay- 
lor, and  Phineas  Janney,  executors  of  Charles 
4& 
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B«naett,  deceased,  five  tfaousand  dollars,  in  part 
payment  of  the  biud  covenanted  to  be  paid  bj 
the  above  agreement.    May  4th.  1830. 

"[$5,000.]  Wm.   Wheeler." 

The  cErcumstances  under  which -the  above  re- 
lease wag  executed  are  thus  stated  in  the  bill 
of  the  complainant,  Wheeler: 

"At  the  time  of  hie  uncle'a  death,  in  April, 
1839,  your  orator  resided,  as  he  does  at  present, 
in  Chester  County  in  Pennsylvania,  ID  very 
cramped  and  straightened  circumstances.  It  is 
true  that  the  income  settled  upon  him  by  iua 
uncle  was  sufficient,  with  proper  economy,  to 
afford  him  a  comfortable  and  independent  sub- 
siatenoe.  But  he  found  It  difGcult,  nay,  im- 
practicable, to  devest  liimself  entirely  of  those 
expensive  habits  which  he  had  formed  while 
he  was  presumptive  heir  and  expectant  of  great 
wealth;  for  Mr.  Bennett's  wealth,  as  is  usual 
in  such  cases,  was  considerably  overrated. 

"Whatever  was  the  cause  of  his  embarrass- 
ments, however,  the  fact  was  as  he  has  stated. 
and  ia  susceptible  of  the  most  ample  proof. 
Whether  the  fact  of  his  necessitous  condition 
bad  come  to  the  knowledge  of  bis  uncle's  exec- 
utors, through  Mr.  James  R.  Riddle,  of  Alexnti- 
dria,  with  whom  your  orator  kept  up  a  corres- 
pondence, be  does  not  know.  He  thinks  it  more 
S«*]  than  •probable;  and  be  charges  such 
knowledge,  so  far  as  it  is  necessary  to  mnke 
such  charge,  in  order  to  let  in  evidence  of  the 
fact. 

"Such  was  his  situation  when,  about  the  end 
of  April,  1839,  be  received  a  letter  from  Mr. 
Riddle,  written  at  the  instance  of  the  execu- 
tors, informing  him  that  his  uncle  had  died  on 
the  24th  of  that  month,  that  his  will  would  be 
olTered  for  probate  in  the  Orphans'  Court  of 
Alexandria  on  the  4th  of  May,  and  that  the 
presence  of  your  orator  on  that  occasion,  as 
next  of  kin  and  heir  at  law  of  the  decedent, 
was  desirable,  or  was  necessary.  He  received 
bj'  the  same  mail  the  Alexandria  Gawtte,  in 
which  it  was  stated  that  Mr.  Bennett,  having 
made  provision  for  bis  immediate  relations  in 
his  lifetime,  had  left   a  will,  by  which,  after 

eving  a  number  of  legacies  to  bis  friends,  etc., 
•  had  devised  tbe  residue  of  bis  property  to 
the  town  of  Alexandria.  The  letter  of  Mr. 
Riddle  ia  lost  or  destroyed,  and  your  orator 
cannot  recollect  its  precise  date,  or  the  precise 
day  on  which  it  waa  received;  but  he  welt  rec- 
ollects that  the  notice  given  to  him  was  very 
short,  and  that  the  difficulty  of  reaching  Alex- 
andria, on  so  short  a  notice,  was  enbanct'd  by 
his  moneyless  condition,  and  tbe  necessity  of 
borrowing  (50  to   defray   the  expenses  of  the 

eumey.    With  all  the  exertion  he  could  make, 
was  noon  of  the  2d  of  May  before  he  ar- 
rived  at  Alexandria. 

"He  quickly  communicated  to  Mr.  Riddle, 
who  handed  to  him  on  his  arrival  a  copy  of  his 
uncle's  will,  his  determination  to  contest  the 
validity  of  the  residuary  devise.  In  an  inter- 
view which  he  had,  on  the  same  afternoon  with 
Hugh  Smith,  Esq.,  one  of  the  executors,  that 
determination,  which  had  been  communicated 
to  Mr.  Smith  by  Mr.  Riddle,  was  the  subject 
of  conversation.  At  that  interview  Mr.  Smith 
manifested  a  kindly  feeling  towards  your  ora- 
tor, and  appeared  to  be  almost  nervously  anx- 
ious that  a  lawsuit  should  be  avoided,  lie  did 
ant,  itoivever,  express  aoy  fears  about  the  re- 


sult. On  the  contrary,  he  stated  that  the  ex* 
ecutor*  had  eonsnlted  counsel,  whose  opinioi) 
was  in  favor  of  the  validity  of  the  whole 
will,  and  seemed  to  have  entire  conKdence  In 
the  correctness  of  tbe  opinion.  But  he  inti- 
mated, delicately,  that  the  executors  enter- 
tained a  friendly  feeling  for  your  orator,  and 
were  disposed  to  act  liberally  with  him;  and 
admitted  that  they  greatly  deprecated  the  de- 
lay whidi  would  attend  a  litigation.  He  spoke 
much  and  earnestly  about  the  inevitnhle  d<-- 
lay  and  vexation  of  a  suit.  He  said  that  » 
smart  and  ingenious  lawyer  could  pick  a  hulo 
in  almost  any  instrument  of  writing.  That  no 
doubt  such  an  one  could  be  found  who  would 
undertake  "your  orator's  ease,  and  then  [*0O 
the  will  would  be  thrown  into  cliniicory,  where 
it  would  remain  for  years.  Your  orator  re- 
marked that,  at  that  time,  he  was  not  able  to 
fee  a  lawyer,  but  that  he  could  obtain  assist- 
ance from  bis  friends.  Mr.  Smith  proci'cded  to 
say,  that  he  thought  a  course  might  be  taken 
by  which  expense  and  delay  might  both  be 
avoided.  He  suggested,  in  short,  that  the  exec- 
utors were  willing  to  pay  a  sum  of  money  to 
your  orator  for  a  release  of  all  claims  on  the 
estate,  and  proposed  a  conference  between  your 
orator  and  all  three  of  the  executors  on  the 
forenoon  of  Friday,  tbe  3d  of  Ikfay,  at  the  late 
residence  of  Mr.  Bennett,  which  waa  accord- 
ingly appointed  to  take  place. 

"The  amount  which  the  executors  were  dia- 
posed  to  give  for  a  reiense  waa  not  spccifled  at 
the  preliminary  interview;  but  your  orator 
learned,  from  a  credible  source,  after  the  re- 
lease bad  been  executed,  and  the  will  had  been 
admitted  to  probate,  that  the  executors  had  at 
thai  time,  and  before  the  arrival  of  your  ork- 
tor,  determined  to  offer  bim  ten  thousand  dol- 
lars, and  no  more.  He  also  learned  from  tbe 
'  source,  and  at  tbe  same  time,  that  the 
itors  (or  some  one  or  more  of  them,  your 
orator  cannot  recollect  which)  had  called  upon 
him  (your  orator's  informant)  before  your  ora- 
tor's arrival,  to  learn  his  character;  and  that 
(he  or)  they  seemed  to  be  impressed  with  the 
belief  that  your  orator  was  of  an  easy  disposi- 
tion, and  not  over  smart  or  intelligent,  and 
that  he  would  gladly  accept  their  offers  at  once 
Your  orator's  informant  added,  that  to  unda- 
oeive  them  he  read  to  them  parta  of  your  orft- 
tor's  correspondence  with  him. 

"At  the  conference  of  May  3d,  at  which 
re  present  the  three  executors,  Mr,  Riddle, 
and  your  orator,  and  no  other  person,  your  ora- 
tor very  briefly  stated,  in  substance,  that  his 
opinion  or  impression  was  that  the  residuary 
devise  in  the  wilt  was  void,  and  that  he  had 
determined  to  test  its  validity  by  lc;,'al  pro- 
iepdings.  On  the  part  of  the  executum,  .\Ir. 
Tuylor  was  the  principal  and  almost  the  only 

''He  insisted  much  on  sundry  written  opin- 
ons  of  counsel  in  favor  of  the  Icfjal  validity  of 
the  residuary  devise,  which  he  oircred  to  sliow 
to  your  orator.  He  conveyed  to  your  orator's 
mind  (but  by  what  language  or  phrases  he 
cannot  recollect)  the  clear  and  distinct  imprea- 
sion,  that  there  waa  but  one  opinion  among 
the  lawyers  consulted  on  this  question,  or,  in 
other  words,  that  they  were  unanimous  in  fav- 
or of  the  legal  validity  of  the  residuarj'  devise. 
But  OS  Mr.  Taylor  had  not  stated  that  he  con- 
Iloward  •. 
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tamd  in  opinion  with  tlie  counsel  whom  the 
tncBton  M  coDsutted,  and  aa  your  orator  re- 
II*]  gxrdfd  him  >b  coudbeI  of  'the  highest 
kpl  itiJitjr,  he  (your  orator)  asked  him,  with 
oat  ntviaony,   what    bis   opinion    was   on   tht 

'Hii  replT  waa,  that  jour  orator  ought  not 
token  uted  his  opinion;  but  as  be  had  been 
Mbd,  Ik  would  give  it.  The  subatajice  and 
rfnt  of  hit  opinion  was,  that  the  devia 
foKtioii  was  a  legal  and  valid  disposition  of 
lb  miilur  of  the  estate.  When  jour  orator, 
Hv  greatlf  disheartened,  intimated  deferen- 
liiDj  Ibat  he  had  taken  up  a  contrarj  opinion, 
Mr.  Tijlor  said  that  he  admitted  that  in  Penn- 
irtTuit  lucb  a  devise  would  not  be  good;  but 
tilt  it  was  good  under  the  old  law  of  Virgiuia, 
wit  existed  at  the  time  of  the  cession  of  the 
Cnatj  oi  Alexandria  by  Virginia,  which  law 
Tu  tlie  law  of  the  County  of  Alexandria  np  to 
tk  lime  of  Mr.  Bennett's  death. 

"Bui  while  an  undoubting  confidence  was 
f^nsMl  by  the  executors,  through  Mr.  Taylor, 
ii  tht  nltimate  result  of  any  litigation  about 
Ik  ralidity  of  the  residuary  devise,  they  ad- 
■tttd,  and  accounted  for  their  anxiety  to  ob- 
uu  la  iniDieitiate  release  of  your  orator's 
Bilm.  by  insisting  on  the  great  importance  to 
tW  loan  of  AlexaDdria,  of  an  immediate  appli- 
aej:a  of  the  residuary  fund  to  the  completion 
diit  canal,  more  especially,  and  to  other  use- 
ill  lad  important  objects.  To  avoid  tha  delay 
t(i  linuic,  they  were  willing  to  pay  for  a  re- 
Iwtof  jour  orator's  claim,  however  untenable 
ud  iripente.  Vour  orator  does  not  mean 
bn  lo  qoote  the  language  of  Mr.  Taylor,  but 
t»  ttitc  the  impression  made  on  bis  mind  by 
Ai  language  used. 

'It  sere  tedious  to  tell  much  more  that  was 
aid  at  this  conference.  Suffice  it  to  say,  that 
Ur. Tijlor  was  a  tuan  of  commanding;  intellect; 
ud  '.hat,  under  the  most  favorable  circuni- 
*twn,  your  orator  would  have  been  wholly 
-ii.Kiii[  to  the  intellectual  conflict  in  which  he 
f>(i£j  iiimself  involved  with  one  so  gifted,  and 
bi  >b«n  he  entertained  an  habitual  and  pro- 
(mibI  respect.  But  having  no  distinct  or  set- 
ti-l  iji-vi  of  the  legal  question  thus  suddenly 
jcitnl  upou  him,  or  time  to  form  any,  fevt-red 
b.'a  rapid  journey,  his  spirits  depressed  by  the 
.tcnit  desth  of  bis  last  kinsman,  to  whom  lie 
tu  been  tenderly  attached,  and  flurried  and 
mfi^td  by  the  iii.i<^iiiiude  of  the  question  he 
nt  i-alle-l  on  to  decide,  and  the  ncvi'ssity  of 
d^.iling  it,  at  once,  your  orator  felt  himself 
^aiy  overpowered,  and  strongly  iiicliiK'd  to 
fSKtunb  to  the  t  lews  so  forcibly  presented  to 
tim.  And  these  views  were  moreover  ret'om- 
■eaded  to  his  favorable  connidpralion  bj  the 
tifltf,  to  tempting  to  a  man  in  his  situation,  of 
a^aj^  sum  of  money,  without  delay  or  further 

'^  this  state  of  mental  ferment,  your  orator, 
•!•]  scarcely  knowing  'what  to  do  or  say  next, 
aairtd  the  eiecutore  what  sum  they  proposed 
Is  |tTc  him  for  a  release.  They  answered  that 
it  was  for  him  to  saj  what  he  would  be  willing 
te  take;  and  the  conference  closed  with  a  re- 
qnrt  on  the  part  of  the  executors,  that  your 
•star  wonld  consider  the  matter,  and  let  them 
kaiw  hii  decision  in  the  course  of  the  day. 

*Bat  how  could  be,  in  the  time  allowed  him, 
pt  to  the  •abject  tha  consideration  its  impor- 
ts L.  ed. 


tance  deserved,  on  any  eons ide ration  T  His 
personal  incompetency  to  decide  the  question, 
or  even  to  consider  the  subject  in  bo  short  a 
time,  he  has  already  stated  truly,  and  without 
exaggeration.  He  was  so  much  flurried  that 
his  mind  could  not  act.  Why  not,  then,  retort 
to  learned  and  able  counsel,  having  no  personal 
interest  in  the  question,  for  advice  and  dircc- 
tionT  The  answer  is,  that  the  executora,  by  thr 
shortness  of  the  notice  which  they  had  given 
him,  or,  in  other  words  by  appointing  so  varlj 
a  day  for  the  probate,  hod  elTectually  precluded 
him  from  ptirsuing  this  obvious  and  only  ra- 
tional couree.  A  brief  reference  to  the  facta  of 
the  case  will  show  conclusively  the  correctnoss 
of   this   assertion. 

"It  was  now  past  noon  on  the  3d  of  !May, 
and  your  orator  was  given  to  understand  that 
on  the  next  day  the  will  would  and  must  be 
offered  for  pnibato.  Counsel  was,  in  the  me.in. 
time,  to  be  sought  for  in  Alex;indria,  where  the 
whole  population  was  intei-ested  in  sustaining 
the  will,  and  where,  without  deroy.iling  from 
the  professional  merit  of  the  rest  of  the  bar,  it 
may  be  said  that  the  flrst  jurist  of  the  town 
was  committed  against  him.  And  if  it  be  con- 
ceded that  good  counsel  could  have  been  had 
in  Alexandria,  it  is  still  perfectly  obvious  that 
he  could  not  have  had  time  to  examine  and 
give  an  advised  opinion  on  a  question  involving 
above  one  hundred  thousand  dollars,  and,  if 
not  one  of  great  difGculty,  still  one  requiring  a 
very  great  and  deliberate  consideration.  No- 
coimsei  would  have  taken  on  himself  the  re- 
sponsibility of  giving  a  flnal  opinion  on  such  a 
question  in  the  time  that  was  allowed  to  your 
orator  for  his  decision.  He  was  therefore  com- 
pelled to  decide,  without  the  aid  of  counsel, 
whether  he  would  make  the  legal  validity  or 
the  legal  invalidity  of  the  devise  the  t>asis  of 
his  action;  and  being  entirely  in  the  dark,  he 
concluded  that  the  only  safe  course  was  to  con- 
sider the  devise  valid,  and  take  what  he  could 
get  for  a  release.  But  he  was  required  to  name 
sum,  and  what  sum  he  should  name  and  de- 
and  was  the  remaining  question. 
"And  here,  again,  such  was  the  precipitation 
with  which  this  important  busincas  whs  con- 
ducted, that  he  had  no  certain  premises  on 
'which  to  act;  for  he  had  neglected  to[*8S 
ask  the  executors,  and  they  had  not  informed 
him,  what  would  probably  be  the  aiiiuuitt, 
^Ri'v  deducting  Icgueics  and  expenses  of  ad- 
niiiiialration,  and  of  the  residuary  interest 
which  he  was  asked  to  surrender;  so  that,  while 
lie  was  apparently  oll'cred  an  election  whether 
to  go  lot  the  whole,  or  to  take  some  delinite 
amount  in  lieu  of  his  chance  of  getting  the 
whole,  it  was  on  election  between  a  known 
quantity  and  an  unknown  quantity.  Tluit  is 
to  say.  it  was  no  election  at  all,  but  a  mere 
proposition  that  he  should  gue;<s  what  sum  he 
would  be  content  to  receive,  or  at  what  point 
he  ought  to  take  his  stand,  und  refuse  to  fall 
lower  io  his  deui;inds.  Under  this  duress  of 
circumstances  he  made  a  guess,  and  inforjned 
the  executors  in  the  course  of  the  day  that  ho 
would  release  his  claim  for  $30,000.  Their  re- 
ply was  an  offer  of  S20,000,  an  answer  to  which 
was  required  on  the  following  morning,  the  day 
of  probate.  In  the  morning  of  the  following 
day,  your  orator  called  on  Mr.  Smith,  and  told 
him   that   'he   would   be   better  satisflcd    with 
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225,000.'  Tbe  executora  agreed  to  give  that 
Kiim,  and  BD  the  matter  ended. 

"The  agreement  between  your  orator  and 
the  executors  was  forthwith  committed  to  writ- 
ing and  executed,  that  ii  to  say,  signed  and 
sealed  by  the  parties.  A  certiSed  copy  is  here- 
with presented,  as  a  part  of  this  bill. 

The  bill  then  proceeded  to  account  for  the 
delay  in  bringing  the  suit,  and  concluded  in  the 
usual  form. 

Tbe  bill  was  filed  in  May,  1S44. 

In  January,  1845,  tbe  defendants  demurred  to 
the  bill. 

In  October,  184fl,  the  complainant  filed  an 
amended  bill,  making  the  Common  Council  of 
Alexandria  a  defendant.  The  Circuit  Court, 
upon  argument,  sustained  the  demurrer,  and 
dismissed  the  bill,  from  which  decree  an  appeal 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  James  M.  Mason  and 
Mi.  Cooke  for  the  appellant,  and  Mr.  Davis  and 
Mr.  Coze  for  the  appellees. 

Mr.  Mason  contended; 

Ist.  That  the  codicil  which  has  been  inserted 
in  the  statement  was  designed  to  revoke  the 
20th  clause  of  the  will,  which  clause  mentioned 
the  town  and  trade  of  Alexaiiuria,  whereas  the 
«odicil  left  it  entirely  discretionary  with  the 
trustees  to  apply  the  fund  in  any  manner  which 
promised  to  "yield  tbe  greatest  good";  in  which 
-case  no  lawyer,  who  values  his  reputation, 
would  venture  to  express  the  opinion  tliat  such 
a  devise  could  be  enforced  by  a  court  of  chan- 
-cery,  either  on  the  general  principles  of  trusts, 
or  under  the  law  of  charities,  supposii^  that 
64'J  *law  to  have  been  in  force  in  the  County 
of  Alexandria  when  the  will  took  eO'eet, 

Conceding,  however,  hypothetically,  that 
the  codicil  was  but  a  senseless  reiteration  of  the 
devise  in  the  will,  let  us  proceed  to  inquire  into 
the  validity  of  that  devise. 

And  on  this  point,  the  appellant  submits,  in 
the  first  place,  that  the  devise  in  the  will  {and 
a  multo  fortiori,  the  devise  in  the  codicil)  cre- 
ates, or  attempts  to  create,  a  trust  which  is 
void  for  uncertainty,  and  one  which  a  court  of 
chancery  wilt  not  and  cannot  enforce,  on  the 
^neral  or -ordinary  principles  of  trusts. 

In  support  of  this  proposition,  the  following 
authorities  are  relied  on: 

2  Story's  Equity,  title  trusts,  sec.  979,  a; 
Ibid.  sec.  970,  bj  Stubbs  v.  Sargon  (2  Keen,  255)  ; 
Ommanney  v.  Butcher  {1  Turner  &,  Russell, 
260,  270,  271)i  2  Story's  Equity,  sees.  1071, 
1072,  1073,  1158,  1157,  1183,  1197,  a;  Wood  v. 
Cox  (2  Mylne  &  Craig,  684),  S.  C.  (1  Keen, 
-317)  J  Fowler  V.  Garlike  (1  Kuss.  4.  Mylne,  232); 

Gallego  V.  Attorney -General  (3  Leigh,  450); 
Morice  v.  Bishop  of  Durham  (10  V'csey,  542), 
Attorney -General,  ex  rel.  of  the  Inhabitants  of 
Clapham  v.  Ilower  (2  Vern.  387);  Parish  of 
Great  Creaton  (1  Ch.  Cas.  134). 

But  it  is  supposed  that  the  appellees  have 
little  confidence  in  their  first  point,  namely, 
that  the  devise  in  the  will  is  sufficiently  certain 
to  be  carried  into  effect  by  a  court  of  equity 
ACtinK  under  the  general  principles  of  trusts, 
-and  that,  driven  from  that  point,  they  will  fall 
back  on  the  position  that  the  devise  is  valid, 
under  the  doctrine  of  charities. 

The  appellant,  on  tbe  other  hand,  will  insist 
■on  the  counter  proposition,  that  neither  of  the 
■deHaea  (that  in  the  will,  or  that  in  tbe  codicil) 


is  a  charitable  devise  Kt  all,  according  to  tho 
law  of  charities  as  it  exists  in  England,  and  in 
some  of  the  American  States,  and  therefore 
cannot  be  aided  as  such. 

Conceding  (on  tbe  authority  of  Vidal  t. 
Girard's  Executors,  2  How.  127)  that  the  Court 
of  Chancery  in  England,  before  the  statute  of 
43d  Elizabeth,  and  consequently  on  common 
law  principles,  exercised  tne  power  of  aiding 
vague  and  defective  grants  and  devises,  when 
made  for  charitable  purposes,  it  will  be  shovm 
by  authority  too  strong  to  be  shaken,  that  the 
Court  of  Chancery  will  not  aid  any  vague  or 
imperfect  devise  or  grant,  as  a  charity,  unlesa 
it  be  one  of  those  enumerated  in  the  statute 
43d  Elizabeth,  to  the  exclusion  of  all  objeeta 
and  purposes  which  are  not  enumerated,  or 
come  within  the  purview  of  the  enurnerated 
charities,  or  some  one  of  them,  or  be  for  '-chari- 
table purposes  eo  nomioe." 

'These  adjudications  rest  on  the  aa-  ['SS 
sumption  that  the  enumeration  of  charitiea 
in  the  statute  recites  and  comprehends  all  the 
charities  that  existed,  or  were  recognized,  at 
common  law.  This  is  tantamount  to  the  propo- 
sition, that  no  defective  or  Tague  devise  will  be 
aided,  under  the  doctrine  of  charities,  unless 
the  property  or  fund  granted  or  devised  be  ex- 
clusively limited  and  devoted  to  purposes  char- 
itable within  the  statute.  That  if  any  other 
purpose  be  mentioned,  or  deducible  by  infer- 
ence along  with  the  charitable  purpose,  or  if 
tbe  devise  be  in  such  terms  that  the  property  or 
fund  may  be  applied  to  any  purpose  not  within 
the  statute,  the  court  will  not  aid  it.  And  it 
will  be  seen  that  these  doctrines  are  fatal  to  tbe 
devise  made  by  Charles  Bennett's  will;  because 
it  does  not  appropriate  the  trust  fund  exclu- 
sively  to  the  purposes  enumerated  in  the  stat- 
ute, or  to  purposes  within  the  purview  of  those 
enumerated,  but  is  broad  and  comprehensive 
enough  to  authorize  the  trustees  to  employ  the 
fund  in  many  ways  without  the  scope  of  the 

The  authorities  which  are  relied  on  to  sus- 
tain this  position  are  as  follows: 

2  Story's  Equity,  sec.  1160,  containing  an 
enumeration  of  the  charitable  uses  recognised 
by  the  statute;  Ibid.  sec.  1155;  2  Koper  on 
Legacies,  by  White,  c.  19,  see.  1,  pp.  Ill,  112; 
Morice  v.  Bishop  of  Durham  (9  Vesey,  399);  8. 
C.  (10  Vesey,  522);  Brown  v.  Yeall  (7  Vesey, 
50,  note  a);  Moggridge  v.  Thackwcli  (7  Vesey, 
301 ;  Attorney -General  v.  Bowyer  (3  Vesey,  714, 
726),  Coxe  V.  Basaett  (3  Vesey,  155);  2  Story's 
Equity,  seca.  1156,  1157;  Ommannoy  v.  Butcher 
(1  Turn.  &  Russ.  260,  270);  2  Roper  on  Legn- 
oies,  by  White  c  19,  sec.  6,  pp.  215,  222; 
Vesev  V.  Jamson  (1  Sim,  &  Stu.  09);  Williams 
V.  Kershaw,  cited  in  1  Keen,  232;  Ellis  v.  Setby 
(1  Mylne  &  Craig,  286,  208.  21)li).  nlso  James 
V.  Allen  (3  Merivale,  17),  cited  in  Ellis  t.  Sel- 
by;  2  Story's  Equity,  seca.  1158,  1183;  Truateea 
of  Baptist  Association  v.  Hart's.  Executors  (4 
Wheat,  t,  33,  39,  43,  44,  45);  Stubbs  v.  Sargon 
(2  Keen,  255),  Fowler  v.  Garlike  (1  Buss.  A 
Hylne,  232). 

It  will  be  Insisted,  as  was  said  before,  that 
under  these  authorities  the  devise  in  Charles 
Bennett's  will  is  not  a  charitable  devise,  under 
the  doctrine  of  charities;  as  it  exists  in  Eng. 
land,  and  some  of  the  States  of  the  Union. 

But  suppose  that  these  views  are  erroneonn. 
HowuTtl   B. 


uvouldbc  aided  and  enforced  in  England  aa 
1  (iiriiible  Lteviee,  and  under  the  doctrine  of 
HaiiiiM,  Hhi^tlier  of  common  law  or  statutory 
W]  binh,  the  appellees  'must  go  a  atep 
tati»r,»nd  show  that  tlie  doctrine  of  charities 
fu  tb  law  of  the  County  of  Alexandria  when 
iWrtJ  look  effect.  This  is  utterly  nnd  confi- 
JntlT  denied. 

Vba  the  Coiintj-  of  Alexandria  was  sepa- 
nltd  fmia  Virginia,  An  act  of  Congress  was 
lUHd  iFebruary  27,  1801),  entitled,  "An  Act 
(ORning  tlie  District  of  Columbia,"  by  the 
fen  Kclion  of  which  it  was  enacted  "that  the 
hnof  the  State  of  Virginia,  aa  they  now  ex.- 
Bt,iUI  be  and  continue  in  force  in  that  part 
tf  Ik  District  of  Columbia  which  was  ceded 
If  tic  aid  State   to   the   LTnited  States." 

Tbt  qintioo,  then,  ia.  What  was  the  law  of 
npiii  on  this  subject,  on  the  2Tth  of  Fcb- 
nuT.  twit     The    answer    is; 

I.  Tilt  the  statute  of  43d  Elizabeth  was  re- 
Mledenthe  27th  December,  1792.  1  Revised 
Cofc,  136. 

t  Till  Ihe  Court  of  Appeals  of  Virginia,  has 
Mti  that,  according  to  the  true  intent  and 
•miaf,  force  and  effect,  of  the  repealing 
<tilit(,  it  repealed  not  only  the  statute  of  43d 
Elizibtth,  but  the  virhole  doctrine  of  charities, 
Ik  Kutunon  latv  having;  been  merged  in  the 
*lllt.  In  Gallego's  Executors  v.  The  At- 
iBltl^Jeneral  (3  l-cigb,  450}  it  was  welt  said 
Iftbtprtsidcnt  of  the  court,  speaking  for  the 
rtab  court,  "that  a  due  sense  of  the  infinite 
iinlt;  and  embarrassment  which  must  at- 
MdtlM  search  after  the  common  law  doctrines 
Ntcrior  to  the  statute  of  Elizabeth,  and  a  just 
<in  of  the  danger  of  reviving  those  obsolete 
Mriaa,  mnst  determine  us  to  leave  the  sub- 
jut  to  the  wisdom  of  the  Legislature  itself." 

By  "lis  decision,  whether  founded  on  good  or 
W  niMns.  it  ia  established  that,  since  the 
Kil  December,  1792,  it  is  the  law  of  Virginia, 
ad  «)Ds«quent1y  the  law  of  the  County  of 
lleundria,  that  the  courts  of  chancery  can- 
M  liij  Tague  and  defective  grants  or  devises, 
(w  tbough  they  be  for  charitable  purposes. 

Vidal  1.  Girard'a  Executors  (2  How.  127)  does 
«n  touch  the  (|ueation  before  this  court,  which 
i^Ulat  was  the  law  of  Virginia  on  the  27tli 
<(  Fibruary.  1801  ?  That  was  a  question  as  to 
<bt  was  the  law  of  Pennsylvania.  And  it 
■«  dreided,  that,  in  Pennsylvania,  a  corpora- 
toB  capable  ot  taking  and  having  corporate 
^wcn  over  the  subject  of  education  could  law- 
flllj  take  and  apply  a  bequest  for  the  erec- 
iHa  of  a  great  free  school,  the  pupils  to  be 
■bite  males,  between  six  and  ten  years  old, 
tt,  etc.  Ib  page  192.  Judge  Story  says; 
"Tierpare  two  circumstances  which  materially 
•fotin^ui.ih  that  case  [Baptist  Assoc,  v.  Hart's 
Ei'r«j  fiom  ibc  one  now  before  the  court.  The 
Grit  \i,  that  it  arose  under  the  law  of  Virginia, 
•7'1  ia  which  "the  statute  of  43d  Elizabeth  has 
b»eB  eipreesly  and  entirely  abolished  by  the 
U^<3iure."  etc.  And  in  the  same  page  (192) 
\t  fays,  that  it  has  been  decided  by  the  6U' 
pwnie  Court  of  Pennsylvania,  "that  the  con- 
HTrative  principles  of  the  statute  of  Elizabeth 
hiK  ever  been  in  force  in  Pennsylvania,  by 
eoBimon  Huge  and  constitutional  recognition." 
And  again  he  aajB  (p.  107):  "The  case,  then, 
UL.  cd. 
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according  to  our  judgment,  ia  completely  doted 

in   by   the   principles   and   authorities   already 
mentioned,   and  is  that   of  a  valid   charity   in 

Mr.   Mason   then  referred    to    the    following 

An  act  for  entablishing  religious  freedom. 
Laws  of  Va.  1  Rev.  Code,  1819,  p.  77. 

An  act  concerning  glebe  lands  and  churches 
in  this  commonwealth.     Ibid.  p.  79. 

An  act  concerning  conveyances  or  devises  foi 
schools,  etc    Sess.  Acta  of  1839,  p.  11. 

Literary  Fund  v.  Dawson,  10  Leigh,  1*7. 

An  act  concerniiig  the  estate  of  Martin  Daw- 
son, deceased,  and  for  other  purposes.  Sess. 
Acts  of  1840-1S41.  p.  62. 

An  act  conoeming  conveyances  or  devises  of 
places  of  public  worship.     Seas.  Acts  of  1941- 

1842,  p.  eo. 

Janney's  Executor  v.  Latane,  4  Leigh,  327. 

2d.  The  release. 

What,  then,  Is  to  prevent  a  decree  in  this 
case  like  that  made  by  the  Lord  Chancellor  in 
Morice  v.  Bishop  of  Durham,  10  Ves.  6431  "It 
was  the  intention  to  create  a  trust,  and  the 
object  being  too  indefinite,  it  has  failed.  The 
consequence  of  law  is,  that  the  bishop  takes 
the  property  upon  trust,  to  dispose  of  it  aa  the 
law   will  dispose  of  it." 

WTiy  not  make  such  a  decree  in  favor  of 
Wheeler!  The  answer  given  by  the  appellees 
is,  tliat  on  the  4th  of  May,  1839,  in  considera- 
tion of  $25,000,  he  executed  a  release  of  all 
his  interest  in  the  trust  fund,  and  that  the  re- 
lease was  legal,  equitable,  and  binding. 

And  BO  the  question  ia.  Was  the  res  gesta  of 
May  2d,  3d,  and  4th,  terminating  in  the  execu- 
tion of  an  instrument  of  writing  called  a  re- 
lease, a  bona  Gde,  legal,  and  valid  transaction, 
on  the  one  hand,  or  was  it,  on  the  other,  an 
illegal,  inequitable,  and  void  transaction  T  It 
will  be  contended  that  it  was  an  illegal,  in- 
equitable, and  void  transaction,  because  of  the 
partiality  and  misconduct  of  the  trustees,  as 
«et  forth  in  the  bill. 

But  the  release,  executed  under  the  circum- 
stances detailed  in  the  bill,  is  supposed  to  be 
invalid  on  other  grounds. 

1.  Wheeler  was  misinformed  in  matter  of 
law,  however  innocently,  by  Mr.  Taylor,  an  old 
and  trusted  friend  of  his  uncle,  executor 
*of  his  will,  and  one  for  whom  he,  Wheel-  1*68 
cr,  entertained  "nn  habitual  and  profound  re- 
spect." He  confided  in  Mr.  Taylor's  statement 
of  the  law,  and  was  misled. 

2,  Wheeler  was  left  in  ignorance  of  the 
amount  of  the  residue,  which  he  was  called  on 
to  release.  He  signed  the  release  in  ignorance. 
Here,   then,  was   surprise   in   matters   of   fa^t. 

This  view  is  sustained  by  Pusey  v.  De9bo\i- 
vrie  (3  P.  Wms.  315)  and  Story's  comments  on 
it.  1  Story's  Equity,  sees.  117,  118;  see.  also. 
Evans  v.  Llcuellin,  1  Cox,  333;  1  Story's 
Equity,  sec.  191;  see  I  Story's  Equity,  sec.  119; 
see,  also,  1  Story's  Eq.  133,  note  to  sec.  120. 

It  is  submitted  that,  on  the  principles  settled 
by  these  authorities,  the  release  was  void. 

But  there  is  still  another  view  of  tliis  part  of 
the  ease,  which  ought  to  be  conclusive  against 
the  validity  of  the  release.  The  question  of 
tlie  validity  of  the  release  cannot  arise,  or  be 
considered  by  the  court,  unless  and  until  the 
court  shall  have  first  decided  that  the  devise 
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iru  Tcrfd  and  of  no  effect,  and  tlie  pretentions 
of  tlie  Common  Council  of  Alexandria  to  take 
under  it  altogether  baaelesB.  The  question , 
then,  of  the  validity  of  the  release,  ivhcn  it 
cornea  under  the  consideration  of  the  court,  is 
rirtuall}^  a  question  whether  the  executors  of 
Charles  Bennett,  or  hia  heir  at  law  and  next  of 
kin,  shall  take  hia  estate.  The  only  other 
claimant,  the  Common  Council  of  Alexandria, 
has  been  already  adjudged  to  have  no  rightful 
claim;  and  the  ooly  parties  left  on  the  field  to 
coatend  for  the  estate  are  the  executors,  who 
hold  it  in  possession,  hut  have  not  a  color  of 
right  to  it,  and  the  heir  at  law,  who,  according 
to  the  opinion  alreod;  formed  by  the  court,  is 
the  rightful  owner,  but  for  the  release. 

To  sustain  the  release,  then,  is  to  decide  that 
executors  have  a  right  to  deal  with  a  needy 
heir  or  dcTiaee,  to  practica  on  his  necessities, 
and  to  tempt  hfm,  by  the  present  payment  of 
a  part  of  what  is  due  to  him,  to  transfer  to 
Ibcm  all  the  rest,  for  their  own  private  and 
personal  use  and  benefit.  No  evil  intentions 
ore  imputed  to  the  executors  in  this  case;  but 
in  asking  the  court  to  sustain  the  release,  they 
virtually  asic  it  to  give  them,  clear  of  all  trust 
and  burden,  the  bulk  of  their  testator's  estate. 
Nothing  can  be  more  clear  than  that  an  instru- 
ment of  writing,  or  contract,  whose  recognition 
and  validity  would  lead  to  auch  results,  is  void 

To  show  that  the  decision  of  the  Court  of  Ap- 
peals of  Virginia  in  the  case  of  Gallego's 
Executors  t.  The  Attorney -General  ought  to  be 
regarded  by  the  Supreme  Court  of  the  United 
Slates  as  the  law  of  this  case,  the  following 
authorities  are  relied  on;  Elmendorf  v.  Taylor 
69»]  (10  Wheat.  150  and  165);  'Jackson  v. 
Chew  (12  Wheat.  153  et  seq.);  Blight  v.  Roch- 
ester (7  Wheat.  650) ;  McKeen  v.  Delancy's  Les- 
see (S  Cranch,  22);  Bodley  v.  Taylor  {5 
Cranch,  221);  Deueale  t.  Stump's  Executors  (8 
Pet.  528-531). 

Brand's  Administrator  v.  Brand  et  al.,  in 
Court  of  Appeals  of  Virginia.  Petition  for  an 
appeal  from  a  decree,  etc.  Appeal  prayed  on 
the  ground  "that  the  case  of  Hart  v.  The  Bap- 
tist Association  was  erronesously  decided,  and 
erroneously  followed  in  Gallego's  Executors  v. 
The  Attorney -G  en  eral ;  that  it  is  now  well 
ascertained  that  the  powers  of  the  Chancery 
Court  over  devises  to  charities  existed  prior 
to  the  43d  Elizabeth,  and  that  the  chancery 
courts  in  Virginia  may  exercise  those  powers." 
April  20,  1847,  appeal  denied. 

It  is  further  contended,  should  the  release  be 
operative  so  as  to  pass  to  the  defendants  all  the 
right  and  title  of  the  appellant,  as  next  of  kin 
and  heir  at  law  of  the  testator  to  his  residuary 
estate,  that  the  effect  will  only  be  to  leave  the 
estate  in  the  residuum  subject  to  the  same 
trusts  which  are  created  by  the  will,  and  sub- 
ject to  the  same  objections  at  law.  We  further 
contend  that  the  executors,  being  trustees, 
could  not  purchase  from  the  heir  or  next  of 
kin  09  done  by  the  alleged  release. 

23  Rob.  302,  303,  note;  Ijiw  of  Virginia  en- 
titled "An  Act  confcming  the  estate  of  ^lartin 
Dawson,  deceased,  and  for  other  purposes;" 
Session  Acts,  1840-1841.  p.  52;  Literary  Fund 
V.  Dawson,  10  Leigh,  147;  Law  of  Virginia  en- 
litlt'd  "An  Act  eonccming  conveyances  or  de- 
vipea    of    places    of    public  worship;"  Session 


Acta,  1841-1842,  p.  00;  Act  concerning  rsligion* 
freedom,  1787;  Glebe  landa,  etc.,  1S02;  Act  oob- 
ceming  devises  for  schools,  etc.;  Session  Aoto 
of  183B;  JanneVs  Executor*  v.  latane,  4  JjtiA, 
327. 

On  the  port  of  th»  appellees  it  was  in- 
tended— 

L  That  the  residuary  devise  is  a  valid  testa- 
mentary disposition  of  the  said  residuum. 

1.  That  it  creates  a  valid  trust,  havinc,  Itt. 
The  residuum  as  its  subject  matter;  2.  Tha 
executors,  as  trustees,  certainly  defined  and 
competent  to  take;  and  3d.  A  beneficiary  oar- 
tainly  defined  and  competent  to  take,  the  Cor- 
poration of  Alexandria. 

The  first  two  points  or  elements  of  a  valid 
trust  need  no  remark  or  support. 

3d.  That  the  "town  of  Alexandria"  describes 
with  sufficient  accuracy  the  legal  body,  the 
Cummoii  Council  of  Alexandria. 

2  U.  S.  Stat,  at  Large,  Feb.  Zfi,  ISM,  aeca.  1, 
2,  3,  S,  May  13,  1836.  sec.  3,  May  20,  sec.  1; 
Pr.  Man.  Co.  of  the  Berks  and  Dauphin  T,  P. 
Co.  V.  Myers,  8  Serg.  i  Bawle,  12,  17;  Road 
•Co.  T,  Creeger,  5  Harr,  &  Johns.  122,  ('70 
124;  I  Monroe,  175;  10  Go.  122,  b;  Attovney- 
Gen.  y.  Mayor  of  Rye,  7  Taunt.  648,  650;  Owen,  ■ 
3S;  First  Parish  v.  Cole,  3  Pick.  232,  237,  S40; 
2  Lomax's  Dig.  208,  sec.  4;  Culpepper  Vam- and 
AgT.  Soc.  V.  Diggs,  e  Rand.  166;  3  Lomax'a  Di^ 
160,  sec.  6;  An^^ll  on  Corp.  77,  78,  150;  1  Jar- 
man  on  Wills,  330,  331 ;  2  Stat,  at  Large,  25^ 
257;  4  Stat,  at  Large,  182,  164,  177;  Hobart, 
33;  10  Mass.  300;  10  N.  H.  123;  1  HoSm.  20S| 
Duke,  380,  381. 

4th.  That  the  corporation  of  the  town  of 
Alexandria  is  competent  to  take  the  property 
under  the  will. 

2  and  4  U.  S.  Stat,  at  Large,  Feb.  2S,  1904. 
sec.  3,  May  i3,  1826,  sees.  2,  3;  3  Lomax's  Dig. 
12,  sec.  14;  2  Thomas's  Coke,  184,  185,  note  2; 
1  Lomax's  Dig.  577  sec.  8;  1  Drury  &  Warren, 
268,  2fl4. 

2.  If  not  valid  as  an  ordinary  trust  between 
private  persons  for  private  purposes,  it  ia  valid 
as  a  gift  to  a  charitable  use. 

The  degrees  of  certainty  requisite  In  the  ben- 
eficiary vary  with  the  object.  For  private  pur- 
poses, generally,  natural  persons  or  corpora- 
tions alone  can  take.  For  public  and  charitabl*  - 
purposes  the  law  rec0gni7.es  the  general  publie, 
or  definite  portions  of  it,  not  incorporated,  as 
competent  to  take;  and  the  town  of  Alexandri* 
is  such  a  beneficiary,  under  the  law  of  charf* 
table  uses. 

Mayor  of  New  Orleans  v.  United  States,  10 
Peters,  662;  City  of  Cincinnati  v.  Lessees  ot 
White,  6  Peters,  431;  Barclay  et  ol.  t.  Howell's 
I.,essee,  S  Peters,  498;  Beatty  and  Ritchie'  t. 
Kurtz,  2  Peters,  608;  The  Incorp.  Soc.  of  Dublin  ' 
v,  Richarda,  1  Drury  ft  Warren,  294;  Attorney 
Gen.  V.  Mayor  of  Dublin,  1  Bligh.  312,  346,  349; 
Vidal  V.  Girard's  Executors,  2  How.  127;  Wid- 
man  v.  Lex,  17  S.  &  R.  88;  2  Institute,  200;  I 
Th'jmns's  Coke,  30;  I  Bl.  Com,  89;  Duke,  131, 
154,  155,  163;  1  Iloffm.  239,  268;  7  Vt.  27b, 
319;  4  Dana,  350,  368;  2  Russ.  417,  419,  420;  0 
Paige,  049,  7  Paige,  77,  78,  79, 

That  the  gift  for  such  purposes  as  should  be 
"most  beneficial  to  the  town  and  trade  of  Alex- 
andria," creates  and  describee  a  public  charita- 
ble use.  2  Peters.  666,  2  Story,  Eq.  Jur.  sec*. 
1190,  1101;  2  How.  189;  Mayor  of  London's 
Howard  >- 
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CMC,  Dnka,  ^  Bridtnnu,  380,  381;  8  Story, 
Eq.  Jot.  mc  1170;  I  Ch.  Cba.  267;  Attorney 
Gen.  T.  putt  Eep.  Temp.  Fineh,  221 ;  Duke,  by 
Bridgnwn,  356,  374,  3TS;  Wingfleld's  ease,  and 
*lvi  Pennyman  t.  Jenny,  Ibid.;  Stat.  43  Eliz. 
Ap,  1  Drury  &  Warren,  or  Eng.  Stat,  at  Largo; 
Baptiet  Ass.  t.  Hart's  Executors,  4  Wheat., 
1;  IT  S.  &  R,  8S;  Town  of  Pawlet  v.  Clark  et 
•L  9  Cnuch,  292,  33S;  Shotwell's  Executor  t. 
E.  Mott;  UcCartee  v.  Orph.  Am.  9  Cow.  437; 
Dnke.  380,  381;  I  Turn.  &  Rubs.  270,  271;  4 
71*]  *VeB.  542.  644,  Sfil ;  2  Sim.  t  Stn.  67, 
7S,  77;  1  Philips,  ISS,  190;  2  Roper  &,  White, 
L^.  1191,  cb.  19,  Bee.  1;  1  Keen,  232;  1  Hoffni. 
239,  S66i  4  Dana,  336,  368. 

n.  If  the  residuary  devise  and  bequest  be 
void,  the  release  bars  the  complainant's  claim, 
nnless  it  be  Kvoided. 

It  is  not  averred  to  have  been  obtained  by 
baud,  nor  by  duress,  nor  by  surprise,  but  only, 
*tb«t  on  the  statement  of  facta  hereinbefore 
OMde,  the  release  aforesaid  was  void  in  equity, 
and  in  no  way  binding  on  him  as  a  release." 

But  first, 

L  The  instrument  is  not  a  release  merely, 
Le,  of  an  acknowledged  right,  for  a  considera- 
tion, but  a  compromise  of  a  contested  and 
donbtful  claim.  Leonard  v.  Leonard,  2  Ball  &■ 
Beat.  171,  180;  1  Sim.  &,  Stu.  S6E,  S64,  660;  ' 
Pet.  99,  114. 

1.  The  "cirenmsfancea  aforeaaid"  do  not  show 
a  case  either  of  fraud  or  duress,  or  of  hasty 
and  inconsiderate  action,  under  undue  influence, 
operating  a  surprise,  such  as  a  court  of  equity 
will  T«lieve  against.  1  Story,  Gq.  Jur.  sec. 
£61;  Earl  of  Bath  and  Montague's  case,  S  Cb. 
Caa.  66,  74,  etc.,  and  Somers*  remarks,  114; 
Brans  T.  Licwellin.  1  Cox,  333,  341;  Leonard  t. 
Leonard.  2  Ball  &  Beat  171,  170,  IBO,  181; 
Cory  V.  Cory,  1  Ves.  19;  1  Story,  Eq.  Jur.  sees. 
IIS,  131,  and  note  4;  Stewart  t.  Stewart,  1 
Clark  A.  Fin.  911,  964;  Brown  v.  Prig,  1  Ves. 
Sen.  407.  408;  B<-nt  v.  Barlow,  3  Bro.  C.  C  461 ; 
Blackford  and  Wife  v.  Christian,  1  Knapp,  77, 
78:  1  Sim.  &  Stu.  65S,  GS4,  606;  3  Swanst.  476; 
1  Bro.  a  C.  22. 

in.  The  complainant  baa  failed  to  aver  his 
Radineas  to  pay  to  the  defendant  the  price  of 
the  release,  and  has  also  failed  to  bring  that 
money  into  court ;  without  which  a  court  of 
equity  will  not  entertain  a  bill  to  vacate  the 
iiutnuneat. 

Mr.  Cooke,  for  the  appellant,  in  reply  and 
eonclnaion,  contended  that  the  "town  of  Alex- 
aadria"  did  not  mean  the  "Common  Council  ol 


set  forth  in  the  devising  clause  above  qnotedT 
Not  in  the  character  of  trustees;  for  Uie  tes- 
tator had  selected  as  trustees,  to  carry  out  his 
purposes,  three  highly  esteemed  personal 
friends,  ucluding  an  eminent  lawyer;  three 
men  of  whom  he  had  emphatically  said,  that 
they   had   "all   the   confidence   which   he   could 

If  that  part  in  the  drama  was  filled,  what 
other  part  could  the  corporation  perform  I  The 
part  of  benefleiaries — of  persons  to  receive  and 
enjoy  the  Iwunty  of  the  testatorl  That  were 
absurd. 

The  testator's  motive  or  reason  for  excluding 
the  corporation  from  all  participation  in  the 
trust  was  probably  his  want  of  confidence  in 
the  wisdom  of  a  fiuctuating  popular  body;  or, 
in  other  words,  his  conviction  of  their  iuca' 
pacity  to  manage  so  difficult  a  trust. 

That  it  was  a  difficult  trust,  a  single  glance 
at  the  testator's  crude  and  undigested  plan  will 
clearly  show.  When  the  testator  described  the 
selected  objects  of  his  bounty  as  "the  town 
and  trade  of  Alexandria,"  he  meant  neither  the 
ground  included  within  the  territorial  limits 
of  the  town,  nor  the  Common  Council  of  the 
town.  He  meant  the  people  of  the  town,  and 
especially  the  traders,  having  been  a  trader 
himself  during  the  greater  part  of  an  active 
life.  He  wished  a  scheme  or  detailed  plan  to 
be  devised  and  executed,  by  which  a  fund  of 
about  (120,000  should  he  so  used  as  to  confer 
on  the  objects  of  his  bounty  the  greatest  degiee 
of  benefit  which  such  a  fund  could  confer  on 
beneficiaries  so  numerous.  Nothing  could  i>e 
more  ditflcult  than  the  conception  and  ex- 
ecution of  the  details  of  such  a  half  formed 
scheme.  Talents,  legal  learning,  and  ceal,  he 
thought  he  had  found  in  his  three  trusted 
friends;  in  the  Common  Council  he  bad  no  right 
to  expect  any  one  of  these  essential  qualities. 
He  felt,  himself,  that  he  was  wholly  unequal 
to   task,  and   he   did   not   think   the   Common 


It  is  worthy  of  remark,  that  in  this  imi 
tant  devise,  which  dispotee  of  the  great  bulk  of 
the  testator's  property,  real  and  personal,  not  a 
word  is  said  about  "the  Common  Council  of 
Alexandria,"  the  i>ody  politic  created  by  an  act 
of  Congress  to  administer  the  a&airs  of  the 
town.  And  yet  it  con  scarcely  be  doubted,  that 
the  name,  powers,  and  functions  of  that  body 
were  aa  familiar  to  the  testator  as  household 
wordi-  It  is  difBeult  to  account  for  this  sig- 
ailleant  silence,  but  by  supposing  that  the 
testator  had  determined  that  the  corporate  au- 
thorities of  the  town  should  have  no  agency 
whatever  in  carrying  out  the  beuefieient  pur- 
poaea  vaguely  suggested  by  his  will. 
IS*)  *In  what  character,  indeed,  could  the 
eorpmation  act,  without  deranging  the  acheme 
lth.mA. 


The  result  of  this  inquiry  into  the  true  in 
nt  and  meaning  of  the  20th  clause  of  the  will 
,  that  the  idea  of  making  the  "Common 
Council  of  Alexandria"  beneficiaries  under  the 
will  Is  a  solecism,  since  beneficiaries  are  those 
who  take  and  enjoy,  while  a  corporation  can 
take  only  in  truat  for  those  who  are  to  enjoy; 
that  the  beneficiaries  contemplated  by  the  tes- 
tator were  the  people,  and  especially  the  trad- 
ers of  Alexandria;  and  that  the  only  inference 
which  can  be  reasonably  made  from  the  omis- 
sion of  the  testator  to  mention  the  Common 
Council  is,  that  he  intended  that  they  should 
have  nothing  whatever  to  "do  with  the  {*TZ 
trust,  in  any  character;  an  inference  which  is 
sustained  by  the  fact  that  he  selected  others, 
to  wit,  his  attached  and  personal  friends,  to 
perform  the  only  functions  which  the  Common 
Council  were  capable  of  performing,  namely, 
the  funrtions  of  trustees.  How  deficient  m 
legal  certainty  the  whole  scheme  of  the  trust 
was  will  in  due  time  be  shown. 

Mr.  Cooke  then  contended  that  this  devise  in 
the  will  was  revoked  in  the  codicil,  and  super- 
seded by  one  of  a  still  more  vague  and  indefi- 
nite character,  investing  the  trustees  with  a 
still  more  ample  and  even  unlimited  d\si;ret\oi\. 

After  examining  this  point,  Mr.  Cook.e  pro- 
&1 
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needed  to  show  that  the  devise  in  the  will  (and 
a  multo  fortiori  the  devise  in  the  codicil)  cre- 
Rtes,  or  attempts  to  create,  a  trust  which  is 
void  for  uncertainty,  and  one  which  a  court  of 
chancery  will  not  and  cannot  enforce,  on  the 
general  or  ordinary  principles  of  trusts. 

In  support  of  this  proposition,  he  cited  Story 
on  Equity,  Trusts,  sec.  079  a,  and  commented 
on  the  authorities  there  referred  to,  and  3 
Leigh,  450-491. 

The  devise  to  which  these  doctrines  are  to 
be  applied  is  a  devise  "in  trust  for  such  pur- 
poses us  my  executors  consider  promises  to  be 
most  bciielii'ial  to  the  town  and  trade  of  Alex- 

The  principal  classes  in  ev<Ty  seaport  town 
arc  professional  men,  manufacturera.  including 
handicraftsmen,  navigators,  and  traders,  or 
men  whose  business  it  is  to  buy  and  sel!  for 
profit.  The  testator  was  himself  a  trader,  and 
the  fair  inference  from  tlie  fact  that  be  men- 
tions that  class  only  is,  that  he  intended  that 
they  should  be  specially  benefited.  But  how 
and  to  what  extent  they  were  to  be  preferred, 
the  testator  has  omitted  to  say.  In  this  re- 
spect, then,  the  devise  is  vague  and  uncertain. 
But,  waiving  this  discrimination  between  the 
traders  and  the  people  in  general,  it  has  been 
shown  that  the  people,  and  not  the  "Common 
Council"  of  Alexandria,  are  the  real  beneflei- 
aries.  It  has  been  shown  that  the  testator  in- 
tended to  exclude  the  Common  Council  from  all 
agency  In  the  trust,  and  from  all  benefit.  The 
Common  Council  could  act  only  as  trustees,  and 
that  oflice  is  filled  by  the  executors. 

It  is  a  fatal  objection  to  this  trust,  therefore, 
that  there  is  no  beneHciaTy  capable  of  filing  a 
bill  against  the  trustees  to  enforce  the  trust. 
The  people  and  traders  of  Alexandria  were  a 
conttmially  Huctuating  body  of  men,  incapable, 
on  the  plainest  and  most  elementary  prin- 
ciples, of  instituting  and  carrying  on  «  suit  in 
law  or  in  equity. 

But  suppose  that  this  uncertain  and  ever- 
changing  body,  "the  people  and  traders  of 
AIe\andria,"  or  suppose,  if  you  will,  that 
74*]  *"the  Common  Council,"  or  any  con- 
ceivable representative  of  the  benfficiariea, 
were  permitted  to  exhibit  a  bill  against  the 
trustees  for  relief.  How  could  they,  under 
this  devise,  define  the  relief  to  be  given  to 
themT  Or,  if  they  asked  for  general  relief  only, 
how  could  the  court,  under  this  devise,  under- 
take to  define  the  relief  to  which  the  benefici- 
aries were  entitled?  The  mode  of  applying  the 
fund  to  their  benefit  is  left  to  the  absolute 
and  unlimited  discretion  of  the  trustees  or  ex- 
ecutors. Could  the  court  decree  that  the  fund 
should  be  invested  in  stocks,  and  the  proceeds 
applied  to  the  diminution  of  the  poor  rates! 
Could  the  court  decree  that  a  portion  of  the 
principal  or  accruing  interest  sliould  be  lent  to 
young  traders  just  entering  into  business,  and 
another  portion  to  embarrassed  traders,  who 
could  give  good  security  to  repay  the  loan  ? 
Could  the  court  degree  that  the  "hole  fund 
should  be  applied  to  the  extinguishment  of  so 
much  of  the  debt  of  the  corporation?  Or  is 
there  any  other  conceivable  appropriation  of 
the  fund  or  its  interest  which  would  not  be  li- 
able to  the  overruling  objection  of  the  trustees, 
-...111   ihej-  du  not  coaaiiiet  such  appropriation 


as  promising  to  be  most  beneficial  to  the  towD 
and  trade   of  Aleotandria"  I 

Suppose  that,  to  get  clear  of  this  difficulty, 
the  court  were  to  order  the  trustees  to  report 
to  the  court  such  a  scheme  as  promises  in  their 
opinion  to  be  most  beneficial  to  the  town  and 
trade  of  Alexandria,  and  that  the  trustees  were 
to  disregard  the  order?  What  would  be  the 
remedy?  Could  the  court  do  more,  as  against 
them,  than  annul  the  powers  of  the  trustees, 
and  take  the  fund  out  of  their  hands?  Sup- 
pose that  this  were  done.  The  question  woiud 
still  recur.  What  is  to  be  done  with  the  fund? 

And  how  would  the  court  relieve  itself  from 
this  difficulty?  Why,  simply  by  referring  to 
one  of  its  canons,  laid  down  by  Judge  Story, 
in  hia  Equity  Jurisprudence,  sec.  079,  a — 
■'Courts  of  equity  carry  trusts  into  elTect  only 
when  they  are  of  a  certain  and  definite  cbai'- 
acter."  And  to  another  canon  laid  down  by  the 
same  jurist,  in  sec.  979,  b,  that  when  such  un- 
certain and  indefinite  trust  is  created  by  a.  will, 
the  property  passes  to  the  next  of  kin  or  heir 

So  in  the  case  of  Morice  v.  Bishop  of  Durham 
{10  Ves.  542),  the  Lord  Chancellor  said:  "It 
was  the  intention  of  the  testatrix  to  create  k 
trust;  and  the  object  being  too  indefinite,  baa 
failed.  The  consequence  of  law,  is,  that  the 
trustee  takes  the  property  upon  trust,  to  dis- 
pose of  it  as  the  law  will  dispose  of  it.  I 
think,  therefore  the  decree  is  right."  The 
Master  of  the  Rolls  had  decreed  a  distribation 
of  the  trust  fund  among  the  next  of  kin. 

■Mr.  Cooke  then  contended  that  the  [*TB 
devise  could  not  be  sustained  by  being  brou^t 
within  the  doctrine  of  "charities,"  because  the 
courts  in  England  would  only  protect  those 
charities  specially  enumerated  in  the  statute  of 
43d  Elizal^th,  within  which  classes  this  devise 
could  not  be  included.  2  Story's  Eq.  sec.  1160; 
Z  Fonbl.  Eq.  Book  2,  part  2.  ch.  1,  note  b:  2 
Story's  Eq.  sees.  1155-11G8,  1183,  and  au- 
thorities there  cited. 

Mr.  Cooke  then  examined  how  far  the  release 
was  binding  upon  Wheeler,  and  commented  on 
the  following  circumstances: 

1.  The  straitened  circumstances  of  Williaui 
Wheeler. 

2.  The  knowledge  In  the  executors  of  bta 
straitened  circumstances. 

3.  The  shortness  of  the  notice  to  the  heir  ftt 
law  of  the  intended  probate. 

4.  The  preliminary  conference  with  Mr. 
Smith,  in  which  that  gentleman  "spoke  much 
iind  earnestly  of  the  inevitable  delay  and  vexa- 
tion of  a  suit."  "The  will  would  be  thrown 
in  chiincery,  where  it  would  remain  for  years." 
"A  course  might  be  taken  by  which  expense 
and  delay  micht  be  avoided." 

B.  Mr.  Taylor,  at  the  conference,  said  that 
there  was  but  one  opinion  in  the  bar.  and  that 
was  in  favor  of  the  validity  of  the  devise. 

6.  Mr.  Taylor  said  his  own  opinion  was,  that  . 
the  devise  in  question  was  a  legal  and  valid 
disposition  of  the  residue  of  the  eslole.' 
"When  your  orator,  now  Rreally  disheartened. 
intimated,  deferentially,  that  he  had  taken  up 
a  contrary  opinion,  Mr.  Taylor  saia  that  be 
admitted  tliat  in  Pennsylvania  such  a  devise 
would  not  be  good,  but  that  it  was  good  under 
the  old  law  of  Virginia,  as  it  existed  at  the 
time  of  the  cession  of  the  town  of  Alexani^ia 
Howard  t. 
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br  rirpnta,  which  law  wns  the  law  of  the 
CMSlr  d!  Alexandria  up  to  the  time  of  Ben- 
wt't  ddih." 

'.  As  nndoubtin^  confidence  was  expressed 
n  ill'  nltiniate  rcaiilt  of  the  suit.  But.  "to 
iiiidiV  dela; 


(spy  r 


of 


alor's 


^nntr  untrnnblG  and  dp^pprate."  (Substance 
aXltl  lad  not  the  words  used.) 

S.  ThM  Mr.  T»ylor  was  h  man  of  "eofflmand- 
nj  htrf.ert.''  and  the  plaintiff  "entertained  for 
ta  an  babitual   and   profuund  res|)Gct." 

).  That  p'aintiGT.  "having  no  distinct  or  set- 
tM  ritn  of  the  legal  qucation  thus  suililonly 
lanpi  upin  him.  or  time  to  form  any — feveri'd 
6y  a  npid  jotimey — hia  apirita  depressed  by 
Itr  rp.Tiil  death  of  his  last  kinsman,  to  whom 
!•']  he  had  hcen  tenderly  'attached — and 
tarried  and  confused  by  the  magnitude  of  the 
fuilinn  he  was  called  on  to  decide,  and  tlip 
•Kt-fity  of  deciding  it  at  once — felt  himaolf 
■icily  oiprpowered.  and  strongly  inclined  to 
nmixb  to  tlie  views  so  forcibly  presented  to 
Tim.  And  th**«  viewa  were,  moreover,  recom- 
En>i(d  to  hi>  favorable  consideration  by  the 
•Ha.  fo  templing  to  a  man  in  his  situation,  of 
I  a.%*  turn  of  uioiiey  witliout  delay  or  furllicr 

10.  'Your  orator  waa  given  to  understand 
'.^1  tie  will   would   and  must  be  offered   for 


1  the  I 


'  U-  It  was  impossible,  in  the  time  allowed 
Ue.  10  obtain  counsel.  "He  iras,  therefore, 
(Dolled  to  decide,  without  the  aid  of  counsel, 
wltilier  be  would  make  the  legal  validity  or  in-  : 
niJdiiy  of  the  devi.^e  the  hasia  of  his  action;  ; 
ud  ifing  entirflv  in  the  dark,  he  concluded  j 
Ihl  ibt  only  safe  course  was  to  consider  the  ' 
iaitt  raid,  and  take  what  he  could  get  for  a  | 

li  It  was  under  this  duress  of  circumstances 
lit:  at  agri!ed  to  release  his  whole  interest  of 
Eww.  I 

iCr,  Jat;ice  UcLean  delivered  the  opinion  of 

Itii  wntroversy  arises  under  the  last  will 
uc'.'f'am'Ht  of  Charles  Konnell.  late  of  Alex-  ■ 
iri-i..  After  making  a  number  ot"  speiillc  be- 
ry^-.i.  the  testator  declares;  "The  re>idue  of 
31  ':rsie  is  left  in  trust  of  Hugh  Smith.  Rob- 
«t  I.  Taylor,  and  Phineas  Janney,  for  auch 
fcp-.tp,-  aa  they  consider  promises  to  be  moat 
MrD^iai  to  the  town  and  trade  of  Alexandria. 
K  uy  difficulty  occurs  in  construction  as  to 
Mr  01  my  l>equcEtB,  R.  I.  Taylor  is  especially 
^iiTied  to  pive  said  conatruetion."  Smith, 
Uiior,  and  Janney  were  appointed 


the  town  a 

and  trade  of  any  'corampreial  city  are  [*77 
closely  connected,  and  whatever  shall  benefit 
the  one  will  advance  the  interest  of  the  other. 
These  interests  are  inseparably  blended;  but 
Ihey  were  treated  hy  the  testator  as  distinct 
objeclB  of  his  solicitude  and  bounty.  Perhaps 
no  matter  could  give  rise  to  a  greater  diversity 
of  opinion,  than  that  which  is  involved  in  this 
devise.  Shall  the  objects  of  the  testator  be 
most  advanced  by  extending  the  lines  of  in- 
ternal communieotion  connected  with  the  town. 
such  as  turnpike  roads,  railroads,  or  canals;  or 
by  improving  and  extending  the  wharves  and 
iwarehousea  of  the  city;  or  by  deepening  the 
harbor  and  removing  obstructions  to  naviga- 
tion; or  by  loaning  the  capital  to  men  en^aijcd 
in  eommerre;  or  by  aiding  some  other  enter- 
prise beneficial  to  the  trade  and  town?  Shall 
the  bounty  be  limited  to  our  own  citizens,  if 
foreigners  shall  do  more  than  Ihi-y,  to  carry  out 
the  expressed  objects  of  the  testatorl 

Under  this  devise,  how  can  a  court  of  chan- 
cery correct  an  abuse  of  the  IrnstT  By  what 
means  shall  it  asi'crlain  the  mi-applicaiinn  of 
(he  fund?  There  is  nothing  to  re^truin  1h«  dis- 
cretion of  the  trustees,  or  to  guide  the  judg- 
ment of  the  court.  If  the  l^u^t  can  be  ad 
ministered,  it  must  be  administered  at  lb' 
\sill  of  the  trustees,  substantially  free  from  al! 
Icpal  obligation. 

But  before  we  pronounce  on  the  rharv-la  of 
this  trust,  it  is  important  to  kzL-<u-  It  wbst 
law  it  is  governed.  Is  the  comm^iin  -*sr  -.;  E'j. 
land  in  relation  to  charities,  a*  ^■•-.it'-i  and 
enlarged  by  the  staiule  of  "it  C:  ',;  K.:i*- 
beth.  in  force  in  Virginia?  f,':-hr--..--  :^-*  i/;^n 
administered,  both  a;  :■,=.=.:■  .4t  as:  i.T 
ehancery,  from  an  ear^y  j.fr:-.-t  -.'  E.-.rli^i  /jrir- 


it.'ht   I 


oflei 


kinp  V 
char- 


■  in^   p:er.-o 

■  par'-ns  patri, 


1  the  I 


esidue  of  my  estal«, 
iit«:  p£;.ios  all  bequests  and  appropriations,  to 
•mi  di-i-o-ition  thereof  which  my  executors 
iMT  consider  as  promising  moat  to  benefit  the 
;e-iii  and  trade  of  Alexandria.  Xow,  I  leave 
'■iK  iame  entirely  to  their  disposition  of  it.  in 
90(9  manner  aa  appears  to  them  promises  to 
jieid  the  (neatest   gooil.'' 

The  complainant.  William  Wheeler,  is  next 
of  kin  and  heir  at  iaw  to  the  testator.  He  liled 
hii  liill  to  iet  aside  the  above  devise,  and  also 
the  i-oDi promise  he  made  with  the  executors, 
onder  t.hc  impression  that  the  devise  was  valid. 
On  nwding  the  above  residuary  disposition 
ISI.  ed. 


of    tbt    4il    r. 

Elizabeth;  and  Jr.-ier  these  ini^ien"">  a  »;.«■.-; 
liBS  grown  t:p  in  England  iav^ ■■«■.*  v,  ::; 
policy  of  r'r.iiTl'able  bequests.  S~'.  ri.r  :.i.»  *i.j 
policy  been  carried,  that  where  ;:i*  i"' .'^  .-,» 
been  uncertain  or  impraciicat  i":.  :".  li-  -,— 
sustained  in  some  instances  by  w.i-  ■».»  t  ,■ 
po>ed  to  be  the  intent  ot  ih"-  t'--A.-."  -,7  v 
approaching  as  near  to  it  a^  jrf  I'a.-,  t 

It  would  ?cera  from  the  pr»-jii.;.rt  v.  ■.*  i^i 
ule  of  Elizabeth,  that  its  olij";*.  «b>  n.-  ;.  : 
imtitule  a  remedy  where  th*  '■tiar:-.».-,.t  ,.-.-■■: 
of  the  founders  bad  not  be"ri  'a'-.i^,  •.  ,■  ■ 
reason  of  fraud*,  breaches  w  tr-_.-  t:'.  :.  .-, 
gence  in  those  that  should  piiy.  .-i  i„.  •; 
objects  specified  in  that  sta'.uvt  t,-*  ;♦-,■ ,-..  ■ 
ed  charities,  though  they  muorv*  ■':.•■  :■■-: 
■  inp  of  •bridges,  ports,  ha  vent,  «kuw«i;..  '"i 
churi-hes.  sea  banks.  Iiighwavt '  •?.,.     I..-:-   .1 

thou-h  not  i[*cified  in  t'h«  b-jtv* 

Whether  this  H«-y  *>**  trm  v.^.  >  .  '■ 
iihed  by  the  English  eov^iriuiri;  \i  -.-  •  ■*■ 
ter  for  "our  consideration.    '^'.'t.^..f  '--   -'' 


tho-ir    naiui 


commendation.    But  wIbb  ■«  .oolr 
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toTj  of  cliaHtlea  to  England,  and  ^oc  the  ^osa 
.kbiiBes  which  IwTe  grown  out  of  their  ad- 
ministration, notwithstanding  the  enlarged 
powers  of  the  oourts,  aided  by  the  prerogative 
of  the  sovereign  and  the  legialation  of  Parlia- 
ment, doubts  may  be  entertained  whether  they 
have,    upon    the    whole,    advanced    the    public 

When  this  oountry  ai^hieved  its  independ- 
ence, the  prerogatives  of  the  crown  devolved 
upon  the  people  of  the  States.  And  this  power 
■till  remains  with  them,  except  so  far  as  they 
have  delegated  a  portion  of  it  to  the  federal 
government.  The  sovereign  will  is  made  known 
to  us  by  legislative  enactment.  And  to  this 
we  must  loolc  In  our  judicial  action,  instead 
of  the  prerogatives  of  the  crown.  The  State, 
aa  &  sovereign,  is  the  parens  patrife.  • 

The  common  law,  it  is  said,  we  brought  with 
us  from  the  mother  country,  and  which  we 
claim  as  a  most  valuable  heritage.  This  is  ad- 
mitted, but  not  to  the  extent  Bometimee  urged. 
The  common  law,  in  all  its  divemttieB,  has  not 
been  adopted  by  any  one  of  the  States.  In 
some  of  them  it  has  been  modiSed  by  statutes, 
in  others  by  usage.  And  from  thia  it  appears 
that  what  may  be  the  common  law  of  one 
State  is  not  necessarily  the  common  law  of  any 
other.  We  must  ascertain  the  common  law  of 
each  State  by  its  general  policy,  the  usages 
sanctioned  by  its  courts,  and  its  statutes.  And 
there  is  no  subject  of  judicial  action  wliich  re- 
quires the  exercise  of  this  discrimination  more 
than  the  administration  of  cliarities.  No  branch 
of  jurisprudence  is  more  dependent  than  this' 
upon  the  forma  and  principles  of  the  common 

In  this  view,  we  inust  look  to  the  laws  of 
Virginia  as  governing  this  bequest.  Alexandria 
was  ceded  to  the  Union  by  Virginia  in  1801, 
but  the  laws  of  that  State,  as  they  then  exist- 
ed, remained  in  force  over  the  ceded  territory. 
It  has  since  been  retroccded  to  Virginia.  By 
an  act  oJ  the  Virginia  Legislature  in  1789,  fol- 
lowed by  one  in  1790,  a  coromisBion  was  ap- 
pointed on  English  statutes,  and  in  the  Act  of 
17B2  all  English  statutes  then  in  force  were 
declared  to  be  repealed;  ''the  Legislature  recit- 
ing that,  at  that  session,  it  had  specially  enact- 
ed  such  of  them  as  appeared  worthy  of  adop- 
tion." The  statute  of  the  43d  of  Elizabeth,  if 
it  ever  was  in  force  in  Virginia,  was  repealed 
by  the  above  act. 

JB*1  'Some  of  the  principles  appUcBble  to 
this  case  were  considered  by  tliis  court.  In  The 
Baptist  Association  v.  Hart's  Ex'rs  (i  Wheat. 
1).  Hart,  a  citizen  of  Virginia,  made  his  will, 
which  contained  the  following  bequests;  "Item, 
what  ahall  remain  of  my  military  certilicates  at 
the  time  of  my  decease,  both  principal  and 
interest,  I  give  and  bequeath  Co  the  Baptist 
Association  that  for  ordinary  meet  at  Phila- 
delphia annually,  which  I  allow  to  be  a  per- 
petual fund  for  the  education  of  youths  of 
the  Baptist  denomination,  who  shall  appear 
promising   for   the   ministry,   always   giving  a 

S reference  to  the  det^ecndants  of  my  father's 
imily."  In  that  case  the  court  held  that 
"charitable  bequests,  where  no  legal  interest  is 
vested,  and  which  are  too  vap;ue  to  be  claimed 
by  those  for  whom  the  benefleia!  interest  was 
intended,  cannot  be  established  by  a  court  of 
njuity,   either  exercising  it*  ordinary  jurisdio- 


tion,  or  enforcing  Ihe  prerogative  of  the  king 
as  parens  patria,  independent  of  the  atixtnta 
13d  Elizabeth."  And  it  was  said  the  atatute  of 
43d  Elizabeth  had  been  repealed  in  Virginia. 

In  the  case  of  Gallego's  Ex'ra  v.  The  At- 
torney-General (3  Leigh,  4G0),  the  court  held 
Ihat  "the  English  statute  of  charitable  use*, 
43  Elizabeth,  having  been  repealed  in  Virginia, 
rhe  courts  of  chancery  have  no  jurisdiction  to 
decree  charities  where  the  objects  are  indefinite 
and  uncertain." 

"If  a  trust  be  created  in  a  party,  but  the 
terms  by  which  it  is  created  are  so  vague  and 
indeHaite  that  courts  of  equity  cannot  clearly 
ascertain  either  its  objects  or  the  persons  who 
arc  to  take,  then  the  trust  will  be  held  en- 
tirely to  fail,  and  the  property  will  fall  into 
the  general  funds  of  the  author  of  the  trust." 
Story's  Eq.  Jur.  sec  979,  a.  "So,  where  a 
testatrix  bequeathed  the  residue  of  her  estate 
to  her  executors,  'upon  trust  to  dispose  of  the 
same  at  such  times,  and  in  such  manner,  and 
for  such  uses  and  purposes,  as  they  shall  think 
fit,  it  being  my  will  that  the  distribution  there- 
of shall  be  left  to  their  discretion,' "  it  was 
lield  to  be  void  for  uncertainty.  Ibid,  aec 
!)79,  b. 

In  Wright  v.  Atkyns  {1  Turn.  *  Russ.  167), 
Lord  Eldon  said,  that  in  order  to  determine 
whether  a  trust  of  this  sort  is  a  trust  which 
a  court  of  equity  will  interfere  with,  it  is  mat- 
ter of  observation,  first,  that  the  words  should 
be  imperative;  second,  that  the  subject  must 
be  certain;  and  third,  that  the  object  must  be 
as  certain  as  the  subject.  Thia  principle  is  also 
strongly  illustrated  in  the  case  of  Wood  v.  Cox, 
Z  Myine  &  Craig,  684;  10  Leigh,  147. 

In  MoricB  v.  The  Bishop  of  Durham  (10  Vea. 
521),  where  a  bequest  ''in  trust  for  such  objects 
of  benevolence  and  liberality  aa  the  trustee  in 
his  own  discretion  shall  most  approve,  cannot 
be  "supported  as  a  charitable  legacy;  and  ['80 
is  therefore  a  trust  for  the  next  of  kin."  Thia 
was  under  the  statute  of  43d  Elizabeth.  Th* 
court  said:  "The  trust  must  be  of  such  a 
nature  that  the  administration  of  it  can  be 
reviewed  by  the  court;  or  if  the  trustee  die, 
the  court  itself  can  execute  the  trust."  And 
the  court  remark,  in  regard  to  the  case  before 
them:  "The  trustee  takes  not  for  his  own 
benefit,  but  for  purposes  not  sunicieutly  de- 
lined   1«   be   controlled   and   managed   by   thia 

The  case  of  Vidal  v.  Girard's  Ex'rs  (2  How. 
127)  was  decided  under  the  law  of  Pennsyl- 
vania. The  court  say:  "It  has  been  decided 
by  the  Supreme  Court  of  Pennsylvania,  that 
the  conservative  principles  of  the  statute  of 
Elizabeth  have  been  in  force  in  Pennsylvania 
by    common    usage    and    constitutional   recog- 

In  a  late  case  in  Virginia,  not  yet  reported, 
of  Brand's  Adm'r  v.  Brand  et  al.,  the  following 
devise  was  held  to  be  void:  "Third,  I  give  to 
the  Rev.  \V.  J.  Plumraer,  D.  D.,  the  residue  of 
my  estate,  both  real  and  personal,  in  trust  for 
the  board  of  publication  of  the  Presbyterian 
Church  in  the  United  States." 

From  the  principles  laid  down  in  the  above 
cases,  it  is  clear  that  the  devise  under  consider- 
ation cannot  be  sustained.  .\  trust  is  vested  in 
the  executors,  but  the  beneficiaries  of  the  trust 
Me  uncertain,  and  the  mode  of  applying  the 
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boBBty  h  isdeSnite.  It  is  Brgned  tbftt  the  tea- 
UlA'  iatendid  to  give  to  the  town  of  Alcxan- 
irk,  in  its  corporate  capacity,  the  retiduum  of 
)at  Httte.  But  he  did  not  bo  express  himself. 
Onthr  contrary,  it  clearly  appears  that  the  ex- 
««tori  were  made  the  reposiCoriea  of  hia  confi- 
itaet,  and  the  only  persona  who  were  autbor- 
iad  to  administer  the  trust.  The  ceatuis  que 
mtTOe  the  town  and  the  trade  of  the  town. 
tl  wmild  be  difficult  to  expreBs  in  more  in- 
dctiiiite  language  the  beneficiaries  of  a  trust. 
dnv  can  a  court  of  chancery  administer  this 
truti.  On  what  ground  can  it  remove  the 
uulns  for  an  abuae  of  it.  The  discretion  of 
iW  tniscMS  may  be  exerciaed  without  11 
iitin.  excepting  that  the  fund  must  he  applied 
:otliw  benelit  of  the  trade  and  town  of  Alex- 
mbii.  And  if  the  application  of  the  fund  be, 
ko^FTCT  remotely,  conii<;cted  with  the  objei^ts 
«f  ibc  IniBl,  the  judgment  of  the  court  could 
•4  bt  (ubstituted  for  the  discretion  of  the 
iiHtees.  It  is  doubtful  whether  so  vague  a 
Invn  ootild  be  sustained  under  the  43d  of 
rrl»li";h.  Without  the  application  of  the  doc- 
irint  vi  ej  pres,  it  could  not  he  Carried  into 
ftta.  In  \'irginia  charitable  bequests  stand 
q»  the  E3nie  footing  as  other  trusts,  and 
nuBjuentlj-  require  the  same  certainty  as  to 
lb  objects  of  the   trust  and  the  mode  of  its 

tl']  'Cut  the  defendants  insist,  that  the 
ri^l  of  the  eomplninant  uas  compromised  and 
iidlj  ~ellli:d.  wliicii  is  shown  by  a  writing 
aia  wal.  and  under  which  they  paid  to  him 
Motf-rive  thousand  dollars.  The  complain- 
a;  pny^  that  ibir-  agreeuLent  may  be  set  aside 
It  iU'peratiTc  and  void. 

b  appears  from  the  hill,  that  the  complain- 
ul  rttid^s  in  the  Slate  of  Pennsylvania,  and 
tbt  w  M)on  as  he  could  rai.te  the  means  of 
p»jiii:  hi?  expenses,  after  he  henrd  of  the 
in-.i  bf  his  uncle,  he  came  to  Alexandria.  He 
Wan  iu;ervieu~  with  the  executors,  and  stat- 
rJ  ;.->  -Lvm  his  determination  to  test  the  va- 
lid!:; , :'  the  will,  so  soon  as  he  should  be  able 
W  c'u.j  '..!y  counsel.  This  was  before  the  pro- 
late "I  the  will.  Mi.  Smith,  one  of  the  ex- 
•rslor-.  rspresf-ing  great  kindnpss  for  him,  was 
txsi::-!^  to  avoid  a  lawsuit.  He  did  not  fear 
the  result,  as  the  executors  had  lieen  advised 
ij  onin^l  in  whom  they  hod  confidence,  that 
Ik-  vill  was  valid.  He  rcpr("4('nled  the  vexa- 
rion?.  ili^'ays,  and  expen^ies  of  a  lawsuit,  and 
jitiEiiTtd  to  the  complainant  that  the  ex- 
ccincti  were  willing  to  pay  a  sum  of  money  to 
luB  if  the  matter  could  be  compromised. 

It  appears  that  the  complainant  had  been 
pradifiar  in  his  expenditures,  and  that,  not- 
wiibs'.anding  the  provisions  for  his  support 
rikb  iiftd  Iwen  made  for  him  by  his  unde,  he 
ni  'ivithnut  meanH  and  embarrassed.  When 
■ht  rr.'erview  took  place  which  led  to  the  com- 
promi'".  the  complainant  again  expresspd  his 
'tinTic^i.in  that  the  will  was  not  valid,  and  de- 
■^IirtJ  that  he  should  try  its  validity  by  legal 
prw^Win^B.  Mr.  Taylor,  one  of  the  executors, 
T>»  a  distinpuifhed  lawyer,  a  man  of  high 
•Undin".  and  in  whom  the  complainant  reposed 
d*  greatest  confidence;  he  represented  to  the 
nisiplainant  that  be  had  sundry  written  opin- 
iow  of  counsel  in  favor  of  the  legal  validity  of 
tke  msiduary  devise,  which  he  offered  to  show 
to  kirn.    Uis  eoDvcrsation  conveyed  to  the  coid- 


plainant  "the  dear  and  dtettnct  ttDpresElon,  that 
there  wos  but  one  opinion  among  the  lawyers 
consulted,  and  that  they  were  unanimous  in 
favor  of  the  validity  of  the  devise."  The  com- 
plainant asked  Mr.  Taylor  to  state  his  opinion 
on  the  subject.  He  observed,  that  the  eom- 
pkinunt  should  not  have  asked  him,  but  hi* 
opinion  was,  "that  the  devise  in  questian  was  a 
legal  and  valid  disposition  of  the  residue  of  the 
estate."  At  the  same  time,  he  admitted  that 
in  Pennsylvania  such  a  devise  would  not  be 
good;  but  that  it  was  good  under  the  old  law 
of  Virginia. 

The  complainant  alleges  that  he  bad  no  set- 
tled views  of  the  legal  question,  and  being  dis- 
heartened by  the  circumstances  imder  which 
he  was  placed,  he  yielded  to  the  compromise. 
He  had  but  tittle  time  for  reSection,  and  none 
to  advise  with  'counsel;  and  at  lust  he  1*82 
ciime  to  the  conclusion  to  coniiider  the  devise 
valid,  and  take  what  he  could  get  for  a  release. 
Under  these  circumstances,  the  compUinant 
agreed  to  the  compromise.  It  stated  the  resid- 
uary devise,  and  that  its  validity  had  been 
(ontroverted  by  the  complainant.  That  "the 
said  executors,  taking  on  Ihemaclves  the  bur- 
den of  the  execution  of  said  will,  and  of  the 
trusts  aforesaid,  and  the  said  William  Wheeler, 
to  avoid  the  delay  and  expense  of  litigation, 
and  finally  to  settle  and  adjust  all  doubts  and 
diflicultice  which  might  arise  on  the  elTect  of 
will,  so  as  to  leave  the  said  executors  to 
lite  the  same  without  delay  or  impediment, 
have  agreed  on  the  following  terms  of  com- 
promise": 

1st.  That  twenty-five  thousand  dollars  shall 
he  paid  to  the  complainant.  2d.  That  the  ex- 
ecutors shall  release  to  him  all  claims  to  any 
propiTty,  real  or  personal,  conveyed  or  settled 
.  complainant  by  the  testator  in  his  lifetime. 
.  That  the  oomplainant  shell  release  to  thi> 
executors  "all  his  claims,  in  law  or  equity,  to 
the  estate,  real  and  personal,  devised  or  bc- 
f|ucathed,  or  intended  to  be  devised  or  be- 
queathed, by  the  said  Charles  Bennett  by  his 
said  will,  to  be  held  and  disposed  of  by  the  said 
CNecutors  in  the  manner  in  and  by  the  said  will 
prescribed.  And  that  the  said  executors  shall 
be  at  liberty,  if  any  specification  of  the  obecti* 
to  which  the  residuary  fund  is  to  be  applied 
be  thought  neiessary,  to  apply  the  same  to  aid 
in  finishing  the  Alexandria  Canal,  etc.,  and  to 
subscribe  to  any  railroad  or  other  roads  com- 
municating with  the  said  town;  to  any  or  to 
all  of  the  above  purpoaea,  in  such  way  as  the 
said  executors,  or  the  survivors,  may  think 
most  conducive  to  the  prosperity  and  welfare 
of  the  town,"  etc. 

The  compliiinact,  it  seems,  had  studied  law. 
but  it  is  manifest  from  the  facts  before  us  that 
he  woi*  hut  little  acquainted  with  business,  was 
an  ineirificnt  and  dependent  man.  easily  niialed, 
especially  by  those  for  whose  abilities  and  char- 
acters he  entertained  a  profound  respect.  From 
(he  high  character  of  the  executors,  no  one  can 
impute  to  them  any  fraudulent  intent  in  this 
transaction.  Looking  to  what  they  considered 
'-  be  the  object  of  the  testator,  they  felt  them- 
ves  authorii^cd,  if  not  bound,  to  elTcctuate 
.  purposes  by  making  this  compromise  with 
his  heir  at  law.  They  had  no  personal  inter- 
it  beyond  that  which  was  common  to  the  citi- 
:nB  of  Alexandria,    And  we  e  Imit  that  Ihev 
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miiat  havo  acted  under  a  scns<^  of  duty,  from  a  point  upon  which  the  conrt  nated  tts  dccUioa 

misconception  of  their  power  under  the  will.  was  common  to  both  cases,  and  renders  it  un- 

Biit  in   making  the  compromise,  the   parties  neceasary  to  notice  this  difference  fuHher. 

did  not  stand  on  equal  ground.     The  necessi-  There  was  no  controversy  about  the  facts  in 

ties  and  character  of  the  complainant  were  well  the  case,  which  were  these: 

known   to   the   executors.     Having   the   confi-  In  1828,  James  L.  Miillin  wai  the  owner  and 

83*]   dence   'expressed  in  the  validity  of  the  inyjorter   of   three   invoices   of   goods   by   the 

devise,  they  could  hardly  have  felt  themselves  Bh;p  Nassua,  from  Canton  to  the  port  of  Phila- 

authorized  to  pay  to  the  complainant  twenty-  delphia,  and  said  MifBin  duly  entered  them  in 

fire  thousand  dollars  for  the  relinquishment  of  the  custom-house.     Bonds  to  the  United  States 

a  pretended  right.    Nor  could  they  have  deemed  for  the  payment  of  the  duties,  nnder  the  then 

it  necessary,  in  the  agreement  of  compromise,  existing  law,  were  executed  by  the  said  James 

Buhstantially   to  constitute   him  the  donor  of  L.    Mifflin,    the   owner    and    importer,    as    the 

tlic  muniflcent  bequest  to  the  town  and  trade  principal  debtor,  and  William  Foster  and  Jos- 

of  Alexandria. .  eph  Archer  as  sureties.     The  bonds  were  joint 

We  are  to  judge  of  this  compromise  by  what  and  several,  and  in  the  usual  form, 
is  stated  in  the  bill,  the  facts  being  admitted  In  1S29  the  United  States  obtained  judg- 
by  the  demurrer.  And  it  appears  to  ws  that  ments  against  alt  the  obligors  {Mifflin.  Foster, 
the  agreement,  under  the  circumstances,  is  void,  and  Archer,  then  living)  in  these  bonds,  upon 
It  cannot  be  sustained  on  principles  which  lie  their  joint  responsibility,  in  a  suit  at  law,  in 
at  the  foundation  of  a  valid  contract.  The  in-  the  District  Court  of  the  United  States  for  the 
fluences  operating  upon  tlie  mind  of  the  com-  Eastern  District  of  Pennsylvania.  The  judg- 
plainant  induced  him  to  sacrifice  his  interests,  ments  were  against  them  jointly,  and  no  pro- 
He  did  not  act  freely,  and  with  a  proper  un-  cess  issued  against  them  severally  at  any  tmie. 
derstanding  of  his  rights.  In  1840  William  Foster,  a  co-defendant  in 
The  decree  of  the  Circuit  Court  is  reversed,  the  judgments  and  a  eo-security  in  the  origi- 
the  demurrer  overruled,  and  the  cause  remand-  nal  bonds,  after  his  release  by  the  United 
ed  for  further  proceedings.  States   (1833),  died  insolvent. 

Qpjgf_  On   September  28.   1841,  Joseph  Archer,  the 

_-.                   _      _  ,     I     u       I    _  ii.,  .  _„  co-defendant  in  these  iudcments  and  a  eo-sc- 

Thts  cause  came  on  to  be  heard  on  the  tran-  „„  -,„  -     ,l„  „^„„.i  k„„j.    j;^    „„j  u;„  _^ 

.   .      -  .,               ,   -         *i_     /I-       -1.  n     .J.  **  cunty  in  the  one^mai  bonds,  died,  ana  nis  ex- 

scnpt  of  the  record  from  the  Circuit  Court  of  „„„,  '    ,-„   ,,„   j„f„j.„t  :„  ,k;.  J,,«-.-~i;.,~  i™ 

..    'tt   -1.  3   c.  *       B      XL     r\-  X  ■  J     ^  /-<  1   ecutor  is  the  aeienaant  in  ttus  proceeding  In 

the  United  States  for  the  District  of  Colum-  .,                                                      f               b 

bl.    hoWen  In  ud  for  tta  Cou.ly  of  Alei-  5jJ;                  ,           „.je,,„j„,   ,„   n,,, 

.ndn.    and  »..  argued  b,  oo.m.rii  on  con-  j„j       „,      ,„j  ^^  principal  in  tb.  original 

.,deral,on  rtcof  ,1  I,  no»  be™  o'dc'd,  ad-  J    «          ;  ,„„ivtog  .1  th.  daU  of  th.  Iliii. 

judged  and  d.er„d  b.  tb,.  court   that  tb.  d=-  ;                     tbe  decree.                           ^ 

crce  of  tbe  -id  C.null  Couct  ,n  tb„  c.u.e  b.,  ^^  „,     „„^                                   „eeutlon  of 

and  the  same  is  hereby  reversed,  with  costs;  ,.      i„„.„ V^  niiaii      „„j    a  „i,„    .   j   n,„  .. 

1  XL   ■  XL-               v          J  11  _  ._ :.  I w  'he  bonds   by  Mittlin  and  Archer,  and  the  re- 

and  that  this  cause  be,  and  the  same  is  hereby  „„„„„  „f  ,l'  ;.,j„„„„,,  „™,;„.i.  ly.„„    „i,.,.™.. 

remanded,   for   further  prc^eedings  to   he   had  ^r^min^Vtl^rt  me.Tnd"tngXf  ^'t^ 

therein   la  conformity   to  the   opinion  of  thia  ^^^^^  ^^  ^^^^^^^  ^^^  ^^^^^^^  insolvent  and  tin- 

**""■                            able  to  pay  his  debts,   Ih.it  he  had  been  dis- 
charged aa  an  insolvent   debtor  under  the  in- 

THE  UNITED  STATES,  Appellants,  solvent  acts  of  Pennsylvania,  before  the  death 

V.  of  Archer,  and  since   that   event  he  had  been 

ELI  R.  PRICE,  Executor  of  Joseph  Archer.  discharged   as   a   bankrupt,   under  the   Act   of 

SAME  V.  SA5IE.  Congress  passed   in   1841.   to   establish   a  nnl- 
form    system    o!    bankruptcy    throughout    the 

No  remedy  In  equity  against  personal  assets  of  United  States.     The  bill  further  charges  that 

deceased  surety,  where  obligee  elected  to  take  Archer,  in  his  lifetime,  and  at  tiie  time  of  his 

joint  judgment,  on  joint   and  several  obi iga-  decease,   being  seized   of   real   estate   and  pos- 

t'O"-  sessed   'of  a  very  considerable  personal    ['85 

Where  tbere  were  joint  and  several  bondi  given  estate,   made   his   last   will   and   departed  thia 

for  duties,  and  the  United  States  had  recovered  a  [jfe   on   the  24th  of   September.   1841,   leavini; 

s.n.ft!?°ars.  rJK'.o'!'.r.:ss;-.b"?,.'ftS  ib.  ..n..  u.,.,.k.d,  ..d  .ppowing  tb,  d.. 

Slates  to  proceed  In  equity  against  the  eiecutor  of  fendant  his  executor,  as  set  forth  in  the  bill. 

the  deceased  surety  for  the  porpose  ot  holding  the  And  the  complainants  aver  that  the  whole  of 

assets  responsible.  the   principal   sums,   with   arrears   of   interest. 

THESE  two  cases  were  brought  up  by   ap-  and  costs  of  the  said  bonds  and  judgments,  are 

peal  from  the  Circuit  Court  of  tlie  United  still    due   and   payable   to   the   United   States. 

States   for   East   Pennsylvania,    sitting    as    a  and  that  by  law  and  equity  they  are  entitled 

court  of  equity.  to  be  paid  out  of  the  assets  of  Archer's  estate. 

The  United  States  filed  a  bill  on  the  equity  in  preference  to  all  other  creditors.  legatees,  or 

84*]  side  of  the  'court  at  October  Term,  1843,  devisees,  and  charge  that  the  executor  has  been 

against   the   executors   of   Joseph   Archer,   de-  selling  and  dispo.<iing  of  the  estate,  and  wasting 

ceased,  claiming  to  recover  from  the  estate  of  the  same,  to  their  injury  and  loss,  and  in  dero- 

■aid  Archer  the  amount  of  certain   duty  bonds,  gation  of  their  rights.    After  certain  interroga- 

or  part  thereof.    The  two  cases  were  alike,  ex-  tories,  the  United  States  therefore  pray,  that 

eept   that    in   one   the   bonds   were   signed   by  an  account  may  be  taken  of  the  amount  due 

Hitnin  and  Archer,  and  In  the  other  by  MifHin,  them  for  principal,  interest  and  costs;  and  also 

Archer,  and  one  Foster.     This  made  some  dif-  an  acoonnt  of  the  personal  estate  of  the  trsta- 

fereace  ia  tbe  argument  of  tbe  esses;  but  the  t9r,  which  came  to  the  hands  of  Price  and  Bis- 

'«  Howard  9. 
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jiMm,  %»  eiecntore,  and  to  the  hands  of  Price 
■ince  the  diKcharge  of  Bispham  aa  executor; 
■ad  that  they  Bhall  be  decreed  to  paj  to  the 
United  States  what  shall  appear  to  be  due  and 
owing  to  them  out  of  the  tcstalor'H  personal 
estate,  in  a  due  course  of  administration.  And 
in  case  the  same  shall  be  insufficient  for  the 
pnrpOBe.  then,  out  of  the  real  estate  of  which 
tbe  testator  died  seized,  to  make  good  any  such 
defleieney;  and  that  the  right  of  the  United 
States  to  a  preference  in  payment  out  of  the 
said  assets,  estate,  and  effects,  and  the  prO' 
neds  thereof,  may  be  decreed  and  established, 
and  for  further  relief. 

The  answer  admitted  the  execution  of  the 
bonds,  and  averred  that  MiUlin  was  principal 
and  Archer  surety.  It  admitted  also  the  sulli- 
(iency  of  assets  and  the  facts  stated  above, 
tabmitting  the  case  to  the  judgment  of  the 
court  opon  them. 

In  October,  1846,  the  cause  came  on  to  be 
heard  upon  bill,  answer  and  exhibits,  when 
the  Circuit  Court  dismissed  both  bills. 

An  appeal  from  this  decree  brought  the  cases 
9f  to  llus  court. 

They  were  argued  by  Mr.  Johnson  (Attor- 
•cy'Gcneral)  for  the  appellants,  and  by  Mr. 
mita  for  the  appellee. 

Mr.  Jtdinson,  for  the  United  States,  made 
sereral  points,  but  as  the  decision  of  the  court 
tBned  upon  a  single  one,  it  is  only  necessary 
to  notice  that  one,  viz.: 

n.  That  the  bonds  were  several  as  well  as 
joint,  and  each  obligor  was  therefore  responsi' 
Ue  for  the  whole  debt;  and  that  the  joint  judg- 
■cBts  upon  the  bonds  did  not,  for  the  purposes 
of  the  present  cases,  take  from  the  United 
States  the  right  to  consider  the  estate  of  Archer 
as  responsible  for  the  whole  debt,  which  they 
eoold  have  done  before  judgment.  United 
8f]  SUtea  *».  CuBhnian,  2  Sumner,  434,  and 
eaaea  therein  cited;  Jackson  v.  Thorpe,  2 
Toimge  t.  CoUyer,  662. 

Mr.  Miles,  for  the  appellee,  made  the  follow- 
ing points; 

I.  The  judgment  having  been  obtained 
•gainst  the  obligors  jointly,  the  severalty  of 
tie  original  obligation  is  determined  by  the  act 
of  the  plaintiffs,  and  the  bond  is  merged  in  the 
jndgment.  If  two  or  more  aru  bound  jointly 
and  severally,  the  obligee  may  elect  to  sue 
«a  either  the  joint  or  several  obligation,  and 
if  be  elects  the  former,  and  proceeds  to  judg- 
ment, he  cannot  afterwards  proceed  on  the 
latter. 

Tt  is  at  the  election  of  the  obligee  to  con- 
sder  such  a  bond  either  as  a  joint  or  several 

Pitman  on  Principal  and  Surety,  8G;  Hig- 
pu'a  ease,  6  Coke,  44;  Putt  v.  Rawsteme,  Poll, 
Ml;  Brown  T.  Wootten,  2  Vent.  34S;  Minor 
V.  Mechanics'  Bank,  1  Pet.  73;  Downey  v. 
BUik,  13  S.  A  B.  288;  Walter  v.  Ginrich.  2 
Watt*.  204;  Reed  r.  Garvin's  Ex.  7  S.  &  R. 
356;  McPaH  t.  WillUms,  2  S.  &  R.  280;  Ston- 
er  T.  Stroman,  9  Watts  ±  S.  88;  United  States 
V.  Thompson,  1  Gilpin,  (!22 — -case  at  duty 
bonds;  Kennedy  t.  Carpenter,  2  Wharton,  364; 
Doited  States  v.  Cushman,  2  Sum.  310;  1 
Swnd.  2B1.  DoU;  Cro.  Jac.  73;  1  Chit.  PI. 
SS;  Com.  Dig.  Action,  K.  4;  6  Bac.  Abr.  Obliga- 
tion, D.  4;  3  T.  R.  782;  Hurletone  on  Bonds,/ 
M;  2  Lev.  228;  1  Ven.  ARM  / 


Per  Ch.  J.  Tilghman:  "A  joint  and  several 
obligation  may  be  proceeded  on  either  as  & 
joiut  or  several  contract,  at  the  choice  of  th« 
obligee.  Having  treated  it  as  joint,  he  cannot 
afterwards  consider  it  several."  This,  although 
but  one  be  served,  and  judgment  against   bim 

Per  Kennedy,  J.:  'It  cannot  be  questioned 
that  the  judgment  obtained  against  the  obli- 
gors, in  an  action  brought  against  them  joint- 
ly, merged  the  bond,  so  that  no  subsequent  ac- 
tion against  the  obligors,  either  jointly  or  sev- 
erally, could  be  maintained  thereon." 

This  doctrine  is  impliedly  admitted  by  Mr. 
Justice    Story,    in   proceeding  at    law   before 

2.  The  result  of  this  is: 

1.  The  bond  being  merged  in  the  joint  judg- 
ment, the  plaintiffs,  up  to  the  time  of  its  rendi- 
tion, had  "a  remedy  in  law."  That  remedy  con- 
tinues against  the  survivor.  Hence  no  equity 
jurisdiction. 

2.  If  it  were  that  an  obligee,  who  has  ob- 
tained a  joint  judgment  against  all  the  obli- 
gors, might  afterwards  sue  them  or  their  repre- 
sentatives severally,  the  plaintiffs  have  a  "rem- 
edy at  *law,"  and  cannot  invoke  the  aid  ['81 
of  a  court  of  equity.  The  basts  of  the  bill  is, 
that  the  plaintlH's  have  no  remedy  at  law. 

3.  On  the  rendition  of  the  joint  judgment. 
Mifflin  and  Archer  stood  in  the  relation  of 
joint  contractors  or  judgment  debtors,  with  all 
the  incidents  thereto  appertaining  in  law  and 
equity.     Among  them  are: 

1.  Acceptance  of  a  judgment  against  one;  a 
discharge  of  the  others. 

2.  Release  of  one  discharges  all. 

3.  Tlie  death  of  one  joint  debtor  discharges 
his  estate  (except  by  statutory  lien  on  real 
estate,  which  is  not  the  case  here),  casts  the 
burden  on  the  survivors,  and  the  remedy  at  law 
is  only  against  the  survivors. 

4.  Other  matters  occurring  after  the  ren- 
dition of  the  judgment  (see  propositions  which 
follow),  discharged  the  right  against  the  estate 
of  Joseph  Archer,  and  for  want  of  right  there 
was  no  remedy  either  in  law  or  eejuity. 

At  law,  the  death  of  Joseph  Archer,  a  co- 
debtor  in  the  joint  judgment,  after  its  rendi- 
tion, discharged  his  assets,  and  no  action  at 
law  lay  against  his  executor,  upon  the  bond, 
being  merged  in  the  judgment,  or  upon  the 
judgment  itself,  the  only  proceeding  at  law 
being  against  the  surviving  defendant  therein. 

1.  I'hc  plaintiffs'  bill  impliedly  assumes  this 
as  to  the  remedy,  or  otherwise  they  could  not 
come  into  equity  at  all. 

2.  The  plaintiffs'  right  in  law  against  the 
assets  of  the  decedent  is  ipso  facto  by  the 
death  defeated.     And  to  this  point  are  all  the 

Per  Kennedy,  J.:  "That  one  of  two  joint 
debtors  dying  is  thereby  discliarged,  both  in 
person  and  e.'tate,  at  law,  from  the  payment  of 
the  debt,  is  too  well  eatablislicd  to  be  contro- 
verted." (Only  exception,  case  of  special  lien 
on  lands,  post.) 

United  States  v.  Cushman,  2  Sum.  310;  Reed 
V.  Garvin's  Ex.  7  S.  &  R.  357;  Lompton  v.  Col- 
lingwood.  4  Mod.  315;  4  How.  77;  Kennedy  v. 
Carpenter.  2  Wharf,  304;  Towers  v.  Moor,  2 
Veni.  tlO:  Fosler  v.  Jliioppr.  2  Mas".  Ei"2-,  Ijvn-' 
r.  Kepjicle,  I  Binn.  123;  Smart  t.  Eilson.  l/^v. 
&1 


ConBT  or  THE  Ubited  Statm. 


30;  2  Sftundera,  SI,  148,  a,  not«  4;  Thomas 
Rftymond,  28;  I  Sid.  238;  Stat.  West.  Zd; 
Stiles  V.  Brook,  I  Barr.  Pa.  St.  Rep.  215,  and 
all  the  cases  collected  therein  ns  to  special 
lien  on  realty  by  judgment,  created  by  statute. 
Xote.— There  is  a  class  of  caacs  which  do 
not  interfere  with  this  proposition,  and  are 
dearly  distinguishable.  These  are  to  the  effect, 
that,  where  a  joint  judgment  is  obtained 
against  more  than  one  defendant — nnd  by  stat- 
88*1  utes  in  England  and  many  of  "the  United 
States,  such  judgment  is  a  specific  lien  on  the 
lands  or  realty  of  nil  the  defendants,  for  vari- 
oua  periods — in  such  case  a  scire  facias  may  be 
issued,  to  have  execution  of  the  lands  of  a  de- 
ceased defendant  in  the  hands  of  executors, 
terrc' tenant 8,  heirs,  or  devisees,  by  force  of  the 
special  statutory  provision.  This  may  be 
cQiipled  with  a  n^ire  facias,  to  have  execution 
against  the  goods  of  the  surviving  defendants; 
but  the  personalty  and  general  assets  or  estate 
of  the  deceased  defendant  are  discharged  by  his 

In  the  present  case  there  was  no  such  specific 
statutory  lien.  There  was  no  real  estate  of 
Joseph  Areher,  deceased,  to  bind  by  lien  by  the 
judgment  in  whii'h  he  was  a  joint  defendant  at 
the  time  of  his  decease. 

This  is  a  case  purely  of  general  assets,  and 
pcTKonaity  unfettered  by  any  statutory  lien, 
M)d  wholly  subject  to  the  general  rule,  as  set 
forth  in  this  proposition. 

In  equity,  (ho  riglit  nnd  remedy  are  extin- 
guished, aa  well  ns  at  law,  against  the  estate 
and  assets  of  Joseph  Archer,  deceascil,  by 


estate  is  discharged  at  law,  it  must  be  in 
equity,  because  equity  creates  no  other  right  in 
favor  of  a  claimant,  or  liability  on  the  part  of 
those  against  whom  the  claim  is  made,  than  ex- 
ists by  general  law.  The  distinction  between 
law  and  equity  merely  applies  to  the  remedy  or 
its  form,  and  not  to  ri;;hts  or  duties. 

2.  But  what  is  conclusive,  Joseph  Archer 
wns  a  mere  surety,  in  no  wise  personally  ben- 
efited by  the  consideration  of  the  original 
transaction,  bound  only  by  the  original  bond 
and  the  judgment  thereon,  who  was  under  no 
moral  obligation  to  pay;  there  being  no  quea- 
tion  (in  the  sense  of  equity)  of  accident,  fraud, 
or  mistake,  and  the  legal  liability  of  his  estate 

The  pleadings  in  this  case  assume  these  as 

The  acts  of  Congress  distinguished  between 
principal  and  surety,  both  before  and  after 
judgment  against  them. 

.\f(er  the  judgments  (rendered  in  1923),  the 
plaintilTs  recognized,  by  the  release  of  Foster 
m  1833,  Arclier  as  a  mere  surety. 

Independent  of  this,  and  the  provisions  of  the 
Acts  ingeneint,  the  relation  of  the  principal 
Mtd  surety,  after  judgment,  exists  as  to  third 

In  such  case,  then,  equity  will  give  no  relief 
against  the  reprcsenlntives  or  the  eslute  of  the 
decr'n'Cil  Buri'tv,  and  so  are  nil  the  authorities, 
except  the  hastily  considered  circuit  case  in  2 
Sumner.  Commonwealth  v,  Haas.  IS  8,  4  R. 
2.V>:  I'otts  v.  Natiians,  1  Wnlls  &  Serg.  158. 
8B')  'in  Hunt  v.  llousmnnier.  ( 1  Peters,  18.) 
rpfi-rring  to  a  claaa  of  canea  hereinafter  men- 


tioned), the  court  tay:  Tquitj  has  afforded 
relief  against  the  representatives  of-a  deceased 
obligor  in  a  joint  bond  given  for  money  lent  to 
both  the  obligors,  although  such  representative! 
were  discharged  at  law.  The  principle  upon 
which  these  cases  mauifestly  proceed  is,  that, 
the  money  being  lent  to  both,  the  law  raises  a 
promise  in  both  to  pay,  and  equity  considers 
the  security  of  the  bond  aa  being  intended  by 
the  parties  to  be  co-extensive  with  this  implied 
contract  by  both  to  pay  the  debt," 

In  Wnters  v.  Riley,  2  Harr.  &.  Gill,  310,  the 
Court  of  Appeals  of  Maryland  say  that  the  mla 
is:  "When  the  remedy  at  law  is  gone,  chancers 
will  not  revive  it,  in  the  absence  of  any  acci- 
dent, fraud,  or  mistake;  to  which  the  case  of  » 
bond  where  all  are  principals  has  been  held  to 
be  an  exception,  each  being  equally  benefited, 
and  under  an  equal  moral  obligation  to  pay  the 
debt,  independent  of  the  bond,  to  which  equity 
relates  back,  when  the  remedy  on  the  bond  at 
Ian  is  gone.  But  in  case  of  a  surety  who  U 
bound  only  by  the  bond  itself,  and  is  not 
under  the  same  moral  obligation  to  pay,  equity 
will  not  interfere  to  charge  him  beyond  hi* 
legal  liability." 

The  Supreme  Court  of  FennsylvaiuA,  per  Ch. 
J,  Tilghman,  say,  of  all  the  cases  cited  in  ref- 
erence to  this  question:  "So  far  from  estab- 
lialiing  any  principle  by  which  the  estate  of  the 
deceased  obligor,  a  bare  security,  can  be 
charj;cd  in  equity,  they  rather  prove  that  it 
should  be  discharged,  because  in  none  of  them 
has  the  estate  of  the  obligor  who  died  first 
been  charged,  unless  he  might  fairly  be  con- 
sidered as  a  principal,  who  derived  benefit  from 
the  money  for  which  the  bond  was  given,  thus 
establishing  a  distinction  between  principal  and 
security."  Weaver  v.  Shrjrock,  6  S,  &  R,  26«, 
Equity  principles  were  always  a  part  of  the 
law  of  Penn.iylvania,  administered  through 
common  law  forms.  Same  point.  "The  obliga- 
tion between  C.  &.  B.  to  the  bank  being  joint,  it 
cannot  be  questioned  but  that  at  law  the  obli- 
gation at  the  death  of  C.  survived  against  B., 
and  the  e<itate  of  C.  became  thereby  discharged 
from  all  liability  on  account  of  it.  Had  C.  de- 
rived any  lieneSt  or  advantage  by  having  re- 
ceived the  money,  or  any  portion  thereof,  the 
bank  might  then  have  had  a  claim  in  equity, 
etc.  But  C.  tL  B.  appear  to  have  derived  no  ad- 
vantage whatever  from  the  advancement  of  the 
money  or  creation  of  the  debt,  and  are  there- 
fore in  equity  as  mere  sureties;  consequently 
the  bank  can  have  no  claim,  foumled  upon 
equitable  principles,  against  the  estate  of  C, 
after  his  death,  for  the  payment  of  the  money." 
Kennedy  v.  Carpenter,  1  Whart.  301,  and  the 
cases  therein  reviewed.  'Same  point.  "A  [•§© 
wo  11. considered  eiise,''  says  Ch.  J.  Tilghman, 
in  Weaver  v,  ShrjToek.  The  decree  of  the 
Chancellor,  who  had  granted  relief  to  the  ob- 
ligee against  the  executor  of  the  deceased  ob- 
ligor, the  survivor  being  insolvent,  was  re- 
versed in  the  Court  of  Appeals  of  Virginia. 
Harrison  v.  Field's  Executors.  2  U'ash.  136. 

Bearing  in  mind  the  distinction  in  case  of 
joint  debts  l>ctween  the  principal,  who  had 
consideration  and  advantage,  and  the  estate 
of  a  deceased  mere  surety,  who  in  his  lifetime 
hnd  none,  all  the  cases  (nith  a  single  ex- 
ception) are  confrniatory  of  this  proposition  in 
principle.  Story's  Kq.  sees.  102,  10:i.  104.  ST6; 
Uawstrd  t. 
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PrimroM  ».  Bromley,  1  Atk.  80;  Simpson  v. 
Vaughan,  2  Atk.  31;  Bishop  v.  Church,  2  VeBcy, 
101,  SJli  DevayneB  t.  Noble,  1  Meriv.  568; 
Samner  v.  Powell,  2  Meriv.  38. 

See  the  Eoglish  cases  to  the  point  all  well 
collected  in  ^tmsji  on  Principal  and  Surety, 
91.  Law  Lib.  Am.  ed.  74.  The  author  gays: 
"No  case  haa  hitherto  occurred  where  equity 
bw  varied  the  legal  effect  so  m  to  charge  the 
•nrety." 

An  isloated  case  etands  in  opposition  to  all 
the  rest,  and  it  is  suggested  that  it  was  not  well 
•ouidered   at   circuit.     The   learned   judge,   ii 
U*  ComnientarieB,  also  says;     "If  one  of  tbi 
nretiea    dies,    the    remedy    at   law    lies    only 
against  the  surviving  parties;  but  in  equity  it 
■ay  be  enforced  against  the  repreaentat* 
the  deceased  party,  and  he  may  be  com 
to   contribute    to   the   surviving   surety,    who 
oholl  pay  the  whole  debt."     United  States 
Camhman,  2   Sumner,  430,  etcj    1   Story's  I 
Jnr.  sees.  475,  497. 

The  Supreme  Court  of  Pennsylvania, 
wtinmentiiig  on  this  passage,  say:  "In  support 
of  this,  he  (the  learned  judge)  refers  to  Prim- 
rose V.  Bromley.  By  the  term  'sureties'  here, 
joint  debtors  are  merely  meant,  such  as  had  all 
derived  a  benefit  from  the  debt,  and  therefore 
were  bound  in  equity,  on  account  of  the  bene- 
Aeial  consideration,  while  living,  to  pay  it; 
it  could  not  have  been  used  for  the  purpose 
of  distinguishing  mere  sureties  from  those  for 
vhoae  beoefit  the  debt  was  created. 
thority  will  not  support  any  other  meaning 
than  that  now  suggested."  And  so  of  the  au- 
thorities relied  on  in  United  States  v.  Cush- 
Ban;  all  were  cases  of  principal  debtors.  Ken 
Mdy  T.  Carpenter,  2  Whart.  3S4;   1  Atkyas,()9. 

Mr.  Justice  Giier  delivered  the  opinion  of 
the  court: 

Aa  the  dedsioD  of  one  of  the  points  raised 
is  these  cases  will  rule  them  both,  it  will  be 
nnnecessary  to  notice  the  others. 

The  complainant  seelca  a  remedy  in  equity 
•gainst  the  assets  of  a  deceased  surety,  in  cer 
tl*]  tain  bonds  given  for  duties.  The  'bonds 
were  joint  and  several,  but  a  joint  judgment 
had  been  recovered  on  them  against  all  the 
iritligora.  The  principal  in  the  bond  survives, 
but  is  insolvent. 

The  question  for  our  consideration  will 
therefore  be,  whether  a  court  of  equity  will 
interfere  to  gire  a  remedy  against  the  personal 
owets  of  a  deceased  surety,  when  the  remedy 
•t  law  has  been  lost  by  the  election  of  the 
obligee  to  take  a  joint  judgment  on  a  joint  and 
■BTcral  obligation. 

The  obligation  of  suretyship  arises  only  from 
positive  contract.  This  contract  is  construed 
Mrictly  both  at  law  and  equity,  and  the  liabili- 
ty of  the  surety  cannot  be  extended  by  implica- 
tion beyond  the  terms  of  his  contract.  If  he 
•oDtracts  jointly  with  his  principal,  it  is  a  legal 
Boosequence  icnown  to  all  the  parties,  that  his 
pcTsonai  estate  will  be  discharged  in  case  he 
should  die  before  his  principal.  Such  being 
the  law,  it  may  be  considered  as  a  part'of  the 
written  condition  of  the  bond.  And  equity 
will  not  interfere  to  extend  the  liability,  as 
tffunat  hi*  estate,  on  the  ground  that  such  dis- 
ttarsB  ariiea  from  the  mere  technicalities  of 
thebw.  ' 
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So,  where  a  surely  enters  into  a  joint  and 
several  obligation  with  his  principal,  the  obligee 
and  all  the  parties  ore  supposed  to  be  aware  of 
the  doctrines  of  law  connected  with  such  secu- 
rities, and  to  incorporate  them  therein,  as  part 
of  the  contract.  The  obligee  knows  that  this 
bond  will  entitle  him  to  either  a  joint  or  sever- 
al judgment,  at  bis  election;  he  knows  also  that 
he  cannot  have  both,  that  his  bond  il  eitin- 
quished  by  his  judgment,  or  merged  in  it,  as  a 
security  of  a  higher  nature,  and  he  knows 
that,  if  he  elects  to  take  a  joint  judgment,  and 
neglects  to  have  execution  levied  in  the  life- 
time of  the  surety,  his  personal  estate  will  be 
discharged  at  law. 

Assuming,  as  we  have  a  right  to  do,  that 
these  known  and  established  principles  of  law 
form  a  part  of  the  written  conditions  of  the 
bond,  it  is  not  easy  to  perceive  how  a  chancellor 
could  interpose  in  the  latter  case,  more  than 
in  the  former,  without  disregarding  the  terms 
of  the  contract,  and  extending  the  liability  of 
the  surety  beyond  the  letter  and  spirit  of  his 

It  is  true  that,  in  cases  of  fraud,  accideut, 
or  mistake,  equity  will  relieve  as  well  against 
the  surety  as  the  principal.  Thus,  in  case  of 
a  lost  bond,  equity  will  set  it  up  against  a  sure- 
ty, or  where  a  bond  has  been  made  joint,  in- 
stead of  joint  and  several,  by  mistake  of  a 
scrivener;  but  it  will  require  a  very  clear  anil 
strong  ease  where  a  surety  is  concerned.  3 
■Russell,  530.  On  the  contrary,  where  the 
parties  are  joint  debtors,  and  there  is  no  surety 
in  the  case,  equity  will  reform  the  bond,  on 
"the  mistake  presumed  from  the  fact  that  ['82 
both  arc  bound  in  conscience  to  pay,  and  there- 
fore intended  to  bind  themselves  severally. 

In  the  present  case,  we  have  no  allegation  of 
fraud,  accident  or  mistake.  The  bill  assumes 
that  the  legal  liability  of  the  surety  is  gone, 
by  coining  into  equity  for  relief,  and  It  shows 
afErmatively,  that  the  loss  of  legal  recourse  to 
the  assets  of  the  surety  has  resulted  from  the 
voluntary  election  of  the  obligee  to  extinguish 
the  several  remedy  on  bis  bond,  without  any 
utlegatton  of   mistake  or  surprise. 

"If  the  obligee  of  a  joint  bond  by  two  or 
more  agree  with  one  obligor  to  release  him, 
and  do  so,  and  all  the  obligors  are  thereby 
discharged  at  law,  equity  will  not  afTord  relief 
against  the  legal  consequences,  although  the 
release  was  given  under  a  manifest  misappre- 
hension of  the  legal  effect  of  it  in  relation  to 
the  other  obligors."  Hunt  v.  Rousmaniere's 
Adm.   1   Peters,   1. 

If  equity  would  not  interfere  in  such  a  case 
.o  revive  the  legal  obligation,  even  as  against 
he  principal  debtor  thus  unwittingly  released, 
t  is  diUlcult  to  perceive  on  what  principle  it 
should    interpose    to    revive    an    extinguished 
ledy  against  a  surety  who  is  not  bound  be- 
yond his  legal  liability,  and  who  has  been  dis- 
charged therefrom  by  the  voluntary  act  of  the 
obligee,  without  any  allegation  of  surprise  or 
is  apprehension  of  the  law. 
That   equity   will   not   hold   a  surety   liable, 
here  he  is  discharged  at  law,  seems  to  he  well 
settled  both  in  I'^nglund  and  In  this  country,  as 
ferencc  to  a  few  of  the  decisions  on  this 
subject  will  fully  show.     In  Wright  v,  Ruaac\, 
3    WiJson,   530,    it    is    said,    "that    courts    oi 
equity  are  favorable   to  auretiea,  (in4  w\iev« 
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they  are  not  strictly  bound  nt  law,  equity  will 
not  bind  them."  And  in  SirapBon  v.  Field,  2 
Ch.  Cas.  22,  it  was  held  "that,  where  a  surety 
is  not  bound  at  law,  he  will  not  be  made  liable 
in  equity."  In  the  case  of  Waters  v.  Riiey,  2 
Harris  4,  Gill,  310,  the  Court  of  Appeals  of 
Maryland  say:  "A  surety  is  bound  only  by  thi 
bond  itself,  and  is  not  under  a  moral  obligatioi 
to  pay;  equity  will  not  therefore  interfere  ti 
ciiarge  him  beyond  his  legal  liability."  The 
same  doctrine  is  established  by  the  Court  of 
Appeals  of  Virginia,  in  Harrison  y.  Field's  Ex. 
2  Washington,  138,  and  by  the  Supreme  Court 
of  Pennsylvania,  in  Weaver  v.  Shryock,  6  S.  4 
R.  20e,  and  Kennedy  t.  Carpenter,  2  Wharton. 
361. 

The  only  case  which  asserts  a  contrary  doc- 
trine ia  that  of  United  States  v.  Cushman,  2 
Sumner,  426. 

Although,  as  a  circuit  decision,  it  is  not  bind- 
ing in  its  authority  upon  this  court,  yet,  pro- 
93*]  ceediag  from  so  eminent  a  'judge,  it  is 
entitled  to  high  respect.  The  case  ia  precisely 
parallel  with  the  present  in  all  its  circumstan' 
ces,  and  the  positions  there  assumed  hare  been 
urged  upon  the  court  in  this  case,  as  sufficient 
to  entitle  the  appellant  to  a  decree  in  his  favor. 
The  opinion  of  the  court  in  that  case,  and  the 
argument  of  the  learned  counsel  for  appellant 
in  this,  are  based  on  the  two  following  propo- 
sitions, to  neither  of  which  is  this  court  pre- 
pared to  give  its  assent: 

let.  "That  when  a  party  enters  into  a  joint 
and  several  obliga.tion,  he  in  eSect  agrees  that 
he  will  be  liable  to  a  joint  and  a  several  action 
for  the  debt;  and  if  so,  then  a  joint  judgment 
can  be  no  bar  to  a  several  suit:  that  by  elect- 
ing a  joint  suit,  the  obligee  does  not  waive  his 
right  to  maiotain  a  several  suit;  and  that  a 
joint  judgment  is  not  per  se  a  satisfaction  of 
a  joint  and  several  contract." 

2d.  "That  even  if  the  joint  judgment  could 
be  treated  at  law  as  a  merger  of  the  several 
obligations,  so  far  from  that  constituting  a 
ground  in  equity  to  refuse  relief  against  the 
assets  of  the  deceased  party,  it  furnishes  a 
clear  ground  for  its  interference;  for  it  is 
against  conscience,  that  a  party  who  has  sever- 
aUy  agreed  to  pay  the  whole  debt  should,  by 
the  mere  accident  of  his  own  death,  deprive  the 
creditor  of  all  remedy  against  the  assets," 

Ist.  The  first  of  these  propositions  proves 
too  much  for  the  case.  For  if  the  surety  is 
still  liable  at  law,  the  complainant  has  made 
no  case  for  relief  in  equity.  But  the  cases 
cited  in  support  of  it,  viz.,  Higgens's  case,  6 
Coke,  44  and  Lechmere  v.  Fletcher,  1  Cromp- 
ton  &  Mecson,  623,  will  not  sustain  the  doc- 
trine stated  in  this  proposition.  They  estab- 
lish this  position  and  nothing  more,  viz, : 
"That,  in  case  of  a  joint  bond,  a  judgment 
against  one  joint  contractor  would  be  a  bar  to 
an  action  against  another;  but  if  two  arc 
bound  jointly  and  severally,  and  the  obligee 
has  judgment  against  one  of  them,  he  may  yet 
sue  the  other."  The  case  of  Sheehy  v.  Mande- 
ville,  6  Cranch,  2S3,  in  this  court,  although 
eometimea  criticised  and  doubted  in  other 
eourts,  goes  no  farther  than  to  decide,  that, 
where  one  partner  is  sued  severally  on  a  joint 
or  partnership  contract,  and  judgment  ob* 
tained  Mgaiaat   him,   it   is   uo   bar    to   ft   suit 


against  the  other,  because  this  contract  was 
not  merged  in  the  judgment,  and  because  the 
first  judgment  was  founded  on  a  several,  not  a 
joint,  promise. 

But  these  cases  give  no  countenance  to  the 
assertion,  "that  a  joint  judgment  is  not  per  se 
a  satisfaction  of  a  joint  and  several  bond." 
The  law  ou  this  subject  is  too  well  settled  to 
admit  of  a  doubt,  or  require  the  citation  of 
authorities,  that,  if  two  *or  more  are  ["94 
bound  jointly  and  severally,  the  obligee  may 
elect  to  sue  them  jointly  or  severally.  But 
having  once  made  his  election  and  obtained  a 
joint  judgment,  his  bond  is  merged  in  tha 
judgment,  quia  transit  in  rem  judicatum. 
It  is  es^ntial  to  the  idea  of  election  that  a  par- 
ty cannot  have  both.  Oae  judgment  against  all 
or  each  of  the  obligors  is  a  satisfaction  and  ex- 
tinguishment of  the  bond.  It  no  longer  exists 
as  a  security,  being  superseded,  merged,  and 
eictingulahed  in  the  judgment,  which  is  a  se- 
curity of  a  higher  nature.  The  creditor  has 
no  longer  a  remedy,  either  at  law  or  in  equity, 
on  his  bond,  but  only  on  his  judgment.  The 
obligor  is  no  longer  bound  by  the  bond;  but 
by  the  judgment,  it  has  become  the  evidence 
of  his  indebtedness,  and  the  measure  of  his  it- 
ability. 

2d.  The  second  proposition  repudiates  thi> 
doctrine  of  courts  of  equity,  that,  where  a 
surety  is  not  bound  at  law,  he  will  not  be  made 
liable  in  equity.  It  does  not  controvert  the 
well  settled  principle,  that,  where  the  bond  is 
joint  only,  the  personal  assets  of  the  surety 
will  be  discharged  by  his  death,  but  asserts 
that  his  conscience  is  affected  because  his  bond 
was  originally  both  joint  and  several.  But  if 
it  is  not  against  conscience  that  the  estate  of  a 
surety  should  be  rclesscd  by  his  deatb,  when 
his  undertaking  was  originally  joint  only,  it  is 
hard  to  apprehend  bow  it  becomes  so,  when 
the  obligee,  having  a  choice  of  both  securities, 
electa   to   hold   the   surety   bound  jointly,   and 
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under  no  moral  obligation  to 
pay,  where  lie  is  not  legally  bound  by  bis  con- 
tract, his  conscience  cannot  be  readied,  when 
the  law  discharges  him  from  his  obligation. 
The  law,  as  we  have  before  stated,  makes  a 
part  of  every  contract;  and  in  case  of  a  joint 
and  several  bond,  the  contract  of  the  parties  is, 
that  the  estate  of  the  surety  shall  be  dis- 
charged by  his  death,  if  the  obligee  elect  to 
hold  him  jointly,  and  not  severally,  liable.  So 
that,  in  the  present  case,  it  is  the  obligee  who 
is  acting  against  conscii'Uce,  because  he  aeehs 
to  hold  the  surety  liable,  contrary  to  tbeir  eon- 

"No  case  can  be  found  in  the  books,"  saya  m 
learned  author  (Pitman  on  Principal  and  Sure- 
ty, page  92,  note),  "where  equity  has  varied 
the  legal  elfect  of  the  instrument  so  as  to 
charge  the  surety."  To  give  a  remedy  against 
tlie  estate  of  a  surety  after  it  is  disclurged  ftt 
law,  and  by  the  election  of  the  obligee,  would 
be  varying  the  legal  effect  of  his  contract  in  a 
most  material  point. 

The  cases  cited  in  support  of  the  second 
proposition  will  be  found  on  examination  ia 
have  no  bearing  on  the  point  now  under  con- 
sideration. They  arc  too  numerous  to  be  sev- 
rratly  'noticed.  They  may  all  be  found  [*•& 
Howard   >• 


Thx  Dirrm  States  t.  Pbice,  Ex's.    Sahi  t.  Sau. 


es 


B  1  Story's  Equity,  sec.  182,  in  note, 
ig  with  Simpson  v.  Vnuf>ian,  I  Atk. 
'  Jl,  ind  enJins  with  Thorpe  v.  Jackson,  2 
Toms*  »nd  CoIIj-er,  562,  and  WilWinaon  v. 
Hfodenon,  1  Mylne  &  Keen,  582.  They  chicHy 
itfn  U  FiseB  of  pHrtncrahip,  and  other  joint 
Aitrai  whose  liability  nt  law  is  joiot  only,  but 
^■ity  adminiMers  relief  aa  against  the  estate 
iftlKdKrascd  partner  or  Joint  debtor  on  ae- 
omt  of  the  moml  obligation  of  each  to  pay 
tk  d»ht,  and  because  they  have  received  a 
Inrfit  from  the  tranaaetioD.  The  doctrine  of 
Ikw  cam  ia  clearly  stated  by  Sir  William 
&iqr  in  the  case  of  Sumner  v.  Powell,  2  Jleri- 
nk.  35,  "miere,"  says  he,  "the  obligation 
oiRi  (nly  in  virtue  of  the  covenant,  its  ez- 
Mt  can  be  meusured  only  by  the  words  in 
■hkib  it  is  conceived.  A  partnership  debt  has 
hm  treated  in  equity  as  the  several  debt  of 
■d  partner,  though  at  law  it  is  only  the 
jnit  (tbt  of  all.  iliit  there  all  the  partaera 
brt  k»d  a  benefit  from  the  money  advanced 
«tW  credit  j^ven,  and  the  obligation  of  all  to 
pj  ni*ls  independently  of  any  instrument  by 
^tiA  the  debt  inny  have  been  Hecured;  si>, 
rtne  a  joint  bond  lias  been  in  equity  con- 
«le(»d  u  Bcveral,  there  has  been  a  credit 
pn%  to  the  ditTerent  persona  who  have  entered 
iA>  the  obligation.  It  is  not  the  bond  that 
kncrrated  tlie  liability." 

Ilii  for  this  reai'on,"  says  Mr.  Justice  Story 
llqdty  Jnrispmtlence,  sec.  164),  "that  equity 
■£  not  reform  a  joint  bond  against  a  mere 
tBtn  10  as  to  make  it  several  against  him, 
«t^  presumption  of  a  mistake  from  the  na- 
tncDf  the  transaction." 

nto  an  obligee  takes  a  joint  and  several 
ted,  be  has  nothing  to  ask  of  equity;  his 
aMdj  ii  wholly  at  Ian.  If  he  elects  to  take 
•  jaiBt  jndgmcnt,  he  voluntarily  repudiates  the 
■rail  contract,  and  is  certainly  in  no  better 
oiulion  tban  if  he  had  originally  taken  a 
fin  snrority  only;  equity  givts  relief,  not  on 
lb(  bocd,  for  that  is  complete  at  law,  but  on 
tbc  nural  obligation  anteeedcnt  to  the  bond, 
■im  the  creditor  could  have  had  no  remedy 
Kk*. 

li  obligee  who  has  a  joint  and  several 
M.  tad  elects  to  treat  it  as  joint,  may  some- 
\mn  iti  unwisely  iii  so  doing,  but  hJs  want  of 
pidtEce  is  no  aufGcient  plea  for  the  interposi- 
lita  of  a  chancellor.  Xor  can  the  eonscienco  of 
lam  snrety  be  affected,  who,  having  tendered 
u  tht  obligee  hia  choice  of  holding  him  jointly 
« ififrally  liable,  has  been  released  at  law  by 
Ik  furciae  of  such  election. 

TW  decree  of  the  Circuit  Court  is  therefore 


not  reaching  the  merits 


McLea 


and   Wood- 


Hr.  Justice  Woodbury: 

Tb*  leading  question  in  this  ease  is,  whethei 
ifltr  the  recovery  of  a  joint  judgment  on 
jcdnt  and  several  bond,  and  the  ileuth  of  on 
of  tilt  obligors  happening,  who  was  a  surety, 
conn  of  equity  will  sustain  a  remedy  ngiiiiin 
bii  property  in  the  hands  of  bis  executors. 

Thf  safety  of  l\te  government,  having  such 
nniiKious  sureties  on  ofTicial  bonds,  dejiends  ku 
niA  on  their  liability  in  all  proper  cases,  that 
Tkf  technical  discharge  of  them  on  object! 
1>L.  ed. 


a  great  and  growing 
Evii,  iii«  |>iiiiiic.  iiHi,  in  the  individual  deal- 
ings of  many  on  the  strength  of  the  security 
furnished  by  others  than  the  principiil  debtor, 
have  a  deep  interest  in  preventing  their  dis- 
charge without  a  full  satisfaction  of  the  debt. 

T  must  be  excused,  then,  for  stating  ^onie  of 
the  reasons  and  authorities  why  it  ia  not  in  my 
power  to  concur  in  the  judgment  just  pro- 
nounced, discharging  the  executor  of  the  surety 
to  the  government,  without  making  any  pay- 
ment whatever  of  the  debt.  It  is  conceded 
by  me,  that,  in  case  of  a  debt  entirely  joint,  if 
one  of  the  obligors  die,  it  is  a  rule  in  a  court  of 
law,  that  "his  executor  is  totally  discharged, 
and  the  survivor  or  survivors  only  cliotgoable." 
2  Howard,  78;  2  Sumner,  368;  Bac  Abr.,  Ob- 
ligations, D.  3;  Erwin  v.  Dundas,  4  Howard,  78; 
2  Wharton,  3111,  in  Kennedy  \.  Carpenter,  and 
cases  cited  there;  2  Harr,  &  Gill,  313;  fingers 
v.  Danvcrs,  1  Mod.  185;  1  Freeman,  127,  This, 
however,  is  the  rule  at  law,  and  Is  not,  in  all 
cases,  the  same  in  equity.  Even  at  law,  the 
objection  is  purely  technical,  and  arises  only 
on  ac^'ount  of  the  want  of  a  remedy  there 
iigainst  the  estate  of  the  deceased,  and  not  be- 
cause the  deW  itself  has  been  satisfied;  and  so 
strong  is  the  justice  of  still  enforcing  it  at 
law  without  a  resort  to  equity,  that  the  stat- 
utes of  many  Slates  have  expressly  made  pro- 
vision for  colh.'cting  a  debt  against  the  estate 
of  all  joint  debtors  when  it  has  never  yet  been 
paid  by  either.  See  United  States  v,  Cushman, 
■Z  Sumner,  312,  and  2  Gill  &  Johns.  316.  Uut 
in  time,  without  any  statute,  courts  of  chan- 
cery gave  relief  in  this  class  of  joint  contracts 
by  allowing  a  remedy  in  certain  instances;  and 
though  this  was  at  first  refused  (2  Urown,  Ch. 
276),  and  was  granted  at  last  with  some  hes- 
itancy, it  has  become  the  ordinary  practice  to 
't,  when  the  original  indebtedness  or  lia- 
though  now  in  form  joint,  was  on  any 
t.  or  in  any  just  view,  general  no  less 
than   joint. 

thout   relying  on  this  dis-   ["97 

tinction,  the  Lord  Cliancellor  in  Primrose  v, 
Bromley,  1  Atkyus.  00,  states  a  case  where  he  . 
decreed  such  relief,  to  a  certain  extent,  on  a 
joint  bond  against  the  estate  of  the  deceased. 
He  observes:  "There  was  a  case  which  I  de- 
termined in  this  court,  where  there  were  two 
persons  jointly  bound  in  a  bond,  dfce  of  the 
obligors  died;  and  to  \>e  sure,  at  law,  it  might 
have  been  put  in  suit  against  the  survivor,  but 
aa  I  thought  it  extremely  hard,  I  decreed  the 
representative  of  the  co-obligor  Should  be 
charged  pari  passu  with  the  surviving  obligoi 
in  the  payment  of  the  bond," 

But  it  seems  uniform  to  grant  such  relief  fay 
a  new  remedy  in  chancery  ngaineit  the  estate 
of  the  deceased,  whenever,  as  here,  the  orig- 
inal contract  was  several  as  well  as  joint. 
Towers  v.  Moor,  2  Vem,  Wj  1  Peters,  10,  and 
cases  post;  Rogers  v.  Danvers,  I  Mod.  165; 
Burr.  1100;  Williams  on  Executors,  800,  811;  1 
Freeman,  127,  I  doubt  whether  a  single  oasc  to 
the  contrary  exists  io  either  the  American  or 
I  he  Knglish  books. 

One  ground  of  relief,  where  the  original  con- 
trnet  wiis  several  no  less  than  joint,  in  the  ad- 
mission in  the  undertaking,  that  each  signer 
and  his  estate  should  be  separately  liable  fur 
the  whole  to  the  obligee,  so  far  as  regards  him 
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and  hence  ratsfng  hi  eriuitj  a  liabiltty  to  do 
this  separatply  by  his  property  after  death,  be- 
cause the  diflicultf  in  any  remedy  to  entorce  it 

at  law  is  merely  technical,  and  the  equity  or 
'conscience  in  paying  an  iinHatiBlied  promise  and 
debt  stands  still  unimpaired.  See  further  cases, 
United  States  t.  Cushman,  2  Sumner,  427;  1 
Merivale,  503;  Sumner  t.  Powell,  2  Merivnle, 
30;  Devaynes  t.  Noble,  2  Russ.  t  Mylne,  606. 
The  cbief  difficulty  in  this  class  of  caaw  is  to 
settle  whether  the  contract  was  several  as  well 
aa  joint.  It  is  the  language  of  the  contract, 
when  several,  which  is  the  most  decisive  test 
as  to  its  severalty.  Sir  Wm.  Grant  says: 
"When  the  obliagtion  exist*  only  hy  virtue  of 
the  covenant,  its  extent  can  be  measured  only 
by  the  words  in  which  it  is  conceived."  2 
Mcrir.  36.  A  similar  reliance  on  the  words 
used  being  joint  only,  and  not  several,  appears 
in  Harrison  v.  Field,  2  Wash.  141. 

The  court  observes,  too,  in  Sumner  v.  Pow- 
ell, 1  Turner  k  Russell,  425:  "There  can  be  no 
doubt  in  the  world,  that,  if  this  covenant  had 
been  a  joint  and  several  covenant,  it  would 
liave  done,  and  therefore  any  evil  which  mifiht 
otherwise  arise  out  of  the  case  may  be  avoided 
by  the  addition  of  a  single  word."  In  Towers 
».  Moor,  2  Vernon,  99,  it  is  saidt  "Where  two 
are  jointly  hound,  and  one  dies,  you  must  sue 
98*]  the  survivor,  and  'cannot  maintain  an 
action  against  the  executor  or  administrator 
of  him  that  is  dead;  but  if  bound  jointly  and 
severally,  it  is  otherwise." 

So  in  Lechmere  v,  Fletcher,  1  Crompton  & 
Meeson,  620,  there  had  been  a  contract  wholly 
joint,  and  a  judgment  on  it  jointly;  but  one  of 
the  promisors  made  also  a  several  agreement  to 
pay  the  amount,  not  as  a  substitute,  but  as  an 
additional  undertaking;  and  a  remedy  in  equity 
against  the  representative  of  thia  last  prom- 
isor was  sustained  on  that  separate  agreement. 

But  without  pursuing  this  point  further,  it 
is  placed  beyond  doubt,  by  the  numerous  cases 
hereafter  cited,  that  courts  of  equity  will  give 
relief,  though  the  contract  produced  is  on  its 
face  joint,  if  it  be  proved  that  it  was  originally 
.  agreed  to  be  joint  and  several,  and  by  mistake 
or  ignorance  was  written  joint  alone.  It  be- 
comes necessary,  then,  to  consider  next  the  only 
pretense  urged  tor  taking  this  case  out  of  the 
general  rule,  namely,  that  a  joint  judgment 
had  beenB  subsequently  recovered  here  against 
all  tlie  obligors,  and  that  the  deceased  was  a 
surety. 

1st.  It  has  been  much  pressed  here  that  the 
remedy  in  this  case  is  now  at  law  only  on  the 
joint  judgment,  and  hence  should  not  be  en- 
forced severally  in  e<juity.  But  it  is  conceded 
that  the  original  liability  was  joint  and  sever- 
al; and  it  is  laid  down  in  some  books,  that  a 
several  action  at  law  could  probably  have  been 
sustained  here  on  the  original  demand,  after 
the  joint  judgment. 

It  has  been  adjudged  hy  this  court,  that  on 
a  joint  and  several  promissory  note  an  action 
and  judgment  against  the  signers  severally  arc 
DO  bar  to  a  joint  action  against  them.  Sheehy 
v.  Maniievilie,  B  Crancb,  253;  0  Coke,  44;  13 
Mass.  14S.  And  though  a  joint  suit  on  a  jciint 
and  several  promise  is  a  bar  to  another  joint 
action  on  it  (Uiggens's  case.  6  Coke,  45;  Gil- 
ninn  v.  Bives,  10  Pet.  208),  it  is  thought  by 
Judge  Story,  after  much  deliberation  and   re- 


search, to  be  no  bar  to  m  several  auit  and  judg- 
ment afterwards  on  the  original  joint  and  wn- 
eral  promise.  United  States  v.  Cushman,  t 
Sumner,  312,  aemb.  and  427;  1  Story's  Eq. 
Jur.  sec.  164  and  note,  and  sec.  676;  7  Btrg. 
A  Rawle,  355;  Lechmere  v,  Fletcher,  I  Crompi. 
A  Mees.  623;  Sed.  cited  oontra,  13  Sergr.  A 
Rawle,  28S;  2  WaUa,  204;  7  Serg.  A  Rawle. 
354;  2  Serg.  A  Rawle,  280;  6  Watta  A  Serg. 
88;  United  States  v.  Thompson,  1  Gilpin,  622; 
I  Peters,  16;   2  Wash.  136. 

On  an  examination  of  the  opposing  eases 
which  have  been  cited,  it  will  be  seen  that  the 
weight  of  authority  is  "against  the  techni-  [■»» 
cal  merger  or  bar  set  up  here  by  the  judgment. 

The  case  cited  from  Gilpin  against  this  is  one 
at  taw;  and  the  point  in  controversy  was  mere- 
ly the  validity  of  a  release  to  one  co-obligor, 
after  a  judgment  against  another,  to  discharge 
the  latter  also. 

The  case  of  Williami  et  al.  v.  McFall,  2 
Serg.  A  R.  280-282,  is  only  sustaining  a  judg- 
ment  separately   against   one    co-obligor,   wllo 

The  case  in  1  Peters,  16,  merely  held  one  ob- 
ligee to  abide  by  the  selection  he  had  made  of 
one  kind  of  security  over  another,  given  hy  a 
single  obligor. 

I'he  case  in  2  Washington,  136,  was  one  of 
a  joint  contract  originally,  no  less  than  after- 

The  case  of  Reed  v.  Garvin's  Executora,  7 
Serg.  A  R.  364,  held,  to  be  eure,  that  one  joint 
judgment  was  a  bar  to  another  at  law  against 
the  executors  of  one  of  the  obligors  decuufwd. 
Yet,  at  the  same  lime,  it  maintained  t^nt  a 
remedy  existed  against  the  real  property,  if  not 
the  personal,  nt  the  deceased,  and  at  law,  in 
Pennsylvania,  wherever  it  existed  in  England 
in  chancery  (pp.  35«,  357,  3B5|.  Duncan,  J.,  at 
this  last  page,  says,  what  strongly  applies  here, 
though  after  a  joint  judgment  on  the  bond 
against  all  the  obligors;  "That  in  some  way 
the  defendants,  the  executors  of  the  deceased 
obligor,  should  be  reached,  or  the  lands  of  the 
testator,  which  are  assets  in  his  hands,"  and 
charged  with  the  payment  of  judgment  debts, 
"we  all  agree,  though  we  differ  in  the  mode.'' 

The  case  of  Downey  v.  Tlic  Farmers'  and 
Mechanics'  Bank,  13  Serg.  A  R.  288,  is  the  imly 
case  cited  which  holds  that  after  an  action  at 
law  against  two  co-oLligora,  though  judgment 
be  obtained  only  against  one,  another  suit  sepa- 
rately will  not  lie  against  the  other.  Uul 
this  was  deemed  by  the  court  as  illiberal  anil 
technical  in  principal,  and  applied  onlj  to  an- 
other proceeding  at  laW  against  one. 

There  is  another  case,  Ex- parte  Rowlandson, 
3  P.  Wms.  406,  which  has  not  been  cited,  but 
holds,  aa  a  collateral  point  or  illustration,  that 
a  suit  against  all  obligors  instituted  on  a  joint 
and  several  contract  at  law  may,  while  pend- 
ing, be  pli'aded  in  abatement  to  a  several  suit 
on  the  same  contract,  and  vice  versa.  No 
decided  case  of  this  kind  is  tiled,  however,  and 
this  is  not  in  all  respccls  in  point. 

Nor  is  it  in  point  that  a  joint  jiidgment 
ajiitinst  two,  apparently  on  a  promise  wholly 
joint,  is  a  bar  to  a  subsi^quent  action  at  law 
apiinst  one  of  them,  without  averring  the 
di'ath  or  diachur^i-  of  the  other  (see  Gilman  v. 
Rives,  10  l*et.  21)B),  because  the  present  promibe 
was  not  joint  alone. 

Uownrd    •• 


tpl  or  technical  cousideiatioiu.  If, 
I  JDint  judgment  had  been  more  clearly 
b1  m»rger  of  the  joint  and  several  deLt 
d  no  teveral  action  would  afteiwards 
w  oD  the  note,  would  it  not  be  just  and 
principle  to  grant  thia  separate  aid  in 
T  So  atrong  is  this  principle,  wc  have 
ken,  that  sometimes  it  is  provided  liy 
Ir^slattOD  tbat  at  law  a  suit  may  still 
ruled  against  the  surviving  debtor  and 
[ilDr  of  the  dcceabcd  debtor  together  on 
bli^tion,  or,  if  ekisting  in  a  judgment, 
nti  against  the  property  of  eitlior. 
UKT,  Mid  Harris  tt  Gill,  before  cited. 
ice  of  such  a  remedy,  the  debt  against 
Qg  ooncedcd  still  to  exist  unpaid,  seems 
apparent  as  to  commend  its  Bunctiuii 
XH  in  K  court  of  equity  without  tliK 
Bj  itatntory  provision.  1  Story's  Eq. 
.  IH. 

taioB  why  the  asaeta  In  the  handa  of 
Iter  are  charged  in  any  of  these  cases 
ke  it  a  trustee  for  all  whicli  can  equi- 
ebarged  oa  them.  2  Williams  on  Ex- 
\Mi.  But  was  not  the  estate  of  the 
charged  equitably  with  a  joint  judg- 
aiiwt  him  on  a  joint  and  several  prum- 
fDlly  as  by  that  promise  without  any 


reason  assigned  t^iainst  tbia 
ETC,  under  all  the  circumstances  of  the 
u  bcco,  that,  by  the  joint  judgment, 
a  be«a  a  t«Iease  or  quasi  release  of  uacli 
Bat  this  cannot  mean  a  release  of  the 
the  joint  judgment  itself  could  not  be 
1  at  ^  in  any  way,  nor  against  either. 
[rou  the  debt  itself  being  released,  it  is 
id  proved  by  s  solemn  record.  Not- 
•din^  too,  the  subsequent  death  of  one, 
K  sUU  stands.  He  has  never  paid  it, 
property,  in  every  conscientious  view, 
tba  stand  as  liable  as  ever  to  discharge 
Uade  at  law  reaching  merely  the  i«m- 


much.  The  principle  in  all  these  cases  is  nol 
to  discharge  one  in  equity,  if  not  liable  to  a 
suit  Bcvorally  at  law,  but  almost  the  reverse; 
because  in  all  cases,  except  where  the  contract 
on  its  face  and  in  terms  was  several,  no  several 
suit  at  law  can  be  muinUined.  But  still  a  pro- 
cGuding  is  frequently  tiuatained  in  equity,  and 
the  circumstHiices  of  there  being  no  relief  at 
law  is  one  reusou  for  rather  than  against  it. 
Thus  is  it  with  a  partnership  debt,  a  common 
joint  debt  on  a  joint  loan  and  bond,  and  a  joint 
contract  or  bond  not  reformed,  but  which 
should  have  been  written  several.  In  none  of 
these  could  a  several  suit  at  law  lie  when  the 
co-obligor  died,  and  yet  in  all  a  court  of  cliau 
eery  will  relieve.  Those  in  each  class  have  been 
or  will  hereafter  be  explained,  and  need  not  bo 

Again,  on  equitable  grounds,  it  seems  ob- 
vious that  after  a  joint  judgment  against  joint 
and  several  obligors,  which  bimls  still  the  per- 
son and  property  of  either  as  much  as  if  the 
judgment  had  been  several,  the  property  of 
each  should  continue  liable  as  much  as  if  the 
contract  had  been  never  surd,  or  Imd  been  surd 
aeverully.  And  a  fortiori  should  this  be  the 
case  in  equity,  where  judgments  form  a  lien  on 
the  property  of  all  the  renpundents,  and  a  joint 
judgment,  as  here,  bound  the  estate  of  the  de- 
ceased co-obligor.  I  am  not  aware  ofany  eaw' 
like  this,  even  if  it  had  been  entirely  joint  in 
form,  that  equity  would  nut  pursue  such  a  lien 
against  all. 

"gain,  supposing  that  a  several  ac-  [*102 
would  not  lie  hare  on  the  bond  against  oni' 
iligor  after  n.  joint  judgment,  though  the 
promiM!  was  joint  and  acverol,  rather  than  joint 
or  several,  or  joint  ulune,  it  is  far  from  decisive 
against  this  application  in  equity.  Theru  the 
court  often  looks  to  the  circumstance  whether 
the  original  contract  of  indebtedness  was  joint 
alone,  or  joint  and  several,  and  if  the  latter 
will  aid  a  recovery. 

So   paramount  is  this  test,  that  where   tin: 
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an  ordinary  loan,  when  all  are  partneffi  or 
where  all  were  benefited.  See  poat;  1  Story's 
Eq.  Jur.  Bees.  162,  678;  2  Rusa.  198;  2  Meriv. 
36. 

A  fortiori  will  relief,  then,  be  proper,  if  it 
wna,  a.H  here,  originally  written  Beveral,  or  even 
it  it  waa  agreed  to  be  so.  2  Ves.  Sen.  101, 
lOfl;  Ex-parte  Symonda,  1  Cox,  Ch.  200.  In- 
deed, the  justice  of  thia  haa  seemed  ao  strong, 
that  some  Legislatures,  as  in  Maryland,  have 
gone  so  far  as  eKpreaaly  to  enact  that  the  same 
remedies  shall  be  sustained  on  joint  bonds 
ugalnst  estates  of  one  deceased,  as  on  those 
joint  and  several.  See  Act  of  1811,  ch.  161, 
in  2  Gill  ft  Johns.  318;   7  Harr.  &  Johns-  466. 

That  I  am  right  as  to  the  practice  in  equity 
to  look  to  the  original  contract,  and  not  merely 
the  face  of  the  present  debt,  may  be  seen  in  the 
cases  of  partners  and  of  ordinary  joint  con- 
tracts, where  it  is  allowed  to  be  proved  that 
originally,  in  their  eaaence,  though  not  in  form, 
they  were  Beveral  no  teas  than  joint,  and  after 
that  to  grant  relief.  See  the  illustration  in 
Hunt  V.  Rouamaniere's  Adm.,  1  Peters,  16,  and 
«ases  hereafter  cited. 

It  ia  a  peculiar  excellence  in  chancery,  on 
many  occasions,  that  it  goes  behind  writings, 
und  even  sealed  instruments  and  judgments,  to 
iisccrtain  how  the  original  transaction  stood, 
nnd  what  were  its  true  obligations,  in  order  to 
enforce  them.  The  joint  judgment  here  did  not 
ci'eate  the  original  liability  to  pay,  and  hence 
equity  can  as  properly  go'  back  of  it  to  see 
what  the  origiuul  liability  wae,  and  if  several 
no  less  than  joint;  as  it  goes  back  of  a  joint 
JOS*}  bond  when  "it  was  not  the  bond  'which 
first  created  the  liability  to  pay."  2  Williams 
on  Executors,  1370. 

However,  then,  it  may  be  at  law  as  to  the 
Mveral  liability  of  a  joint  and  several  contract- 
or, after  a  joint  judgment  has  been  recovered, 
it  seems  that  the  principle  and  precedents  in 
equity  do  not  rest  on  that,  but  bold  the  estate 
of  one  after  his  death  responsible,  if  the  orig- 
inal obligation  was  several  aa  well  as  joint. 
Here  the  promise  and  duties  were  at  first  not 
only  several,  and  have  never  been  satisfied,  and, 
except  technically  at  law  in  respect  to  the  rem- 
edy, have  never  been  extinguiahed;  but  to  the 
original  equities  have  been  superadded  a  lien 
on  bis  estate,  by  the  joint  judgment  recovered 
before  his  death,  and  which  it  is  equitable  to 
have  enforced  after  hia  death,  on  this  no  less 
than  several  other  occasions. 

There  are  two  classes  of  cases  which  go  to 
sustain  further  this  view,  where  the  contract  is 
on  its  face  joint,  and  not  in  form  several  as 
well  as  joint,  and  ia  not  proved  to  have  been 
originally  agreed  to  be  written  several  aa  well 
lis  joint;  and  yet  where  relief  can  be  had.  look- 
ing to  the  original  severalty  of  the  transaction, 
rather  than  to  the  mere  technical  law  on  it  as 
now  standing.  One  ia  where  the  obligors  acted 
as  partners  in  boaineas,  and  there,  though  the 
promise  ia  in  form  only  joint,  a  court  of  equity 
will  charge  the  estate  of  the  decesaed  partner 
in  a  bill  against  the  executor  or  ad miniiit tutor. 
I  Story's  Kq.  Jur.  sees.  676,  163;  Thomas's 
caae.  3  Vea.  39H;  1  Meriv.  .''.30;  Devavnea  v. 
Noble,  2  RusB.  &,  Mylnc,  495,  506;  Biahop  v. 
Church,  2  Ves.  Sen.  101,  371.  This  is  also  said 
to  proceed  on  general  principles  of  equity  rath- 
er   than    on    the    lex    mercatoria.     1    Meriv. 


630,  662;  2  Tounge  &  Col.  682.    It  gota  back 

for  a  test  to  the  original  consideration  and  i«- 
latioa  of  the  parties.  So  fully,  howerer,  cren 
there,  is  the  relief  granted  on  the  ground  or 
theory  of  a  several  obligation  or  duty  original- 
ly, though  not  BO  expressed  in  the  writing,  that 
the  Master  of  the  Rolls  declares,  in  Henderson 
V.  Wilkinson,  1  Mylne  &  Keen,  58C:  '^All  the 
authorities  establish,  that,  in  the  consideration 
of  a  court  of  equity,  a  partnership  debt  is  ser- 
eral  as  well  as  joint." 

The  other  class  is,  that  in  a  joint  loan  or 
other  transaction,  if  the  obligation  tajcen  be  in 
terms  joint  only,  and  not  agreed  in  the  writing 
or  otherwise  to  be  several,  equity  will  still  en- 
force it  in  many  cases  against  the  estate  of 
either  alone.  2  Meriv.  37;  Thompson  v.  Jadc- 
son,  2  Younge  i  Col,. 553;  Cowell  v.  Sike«,  Z 
Ruas.  106;  Ex-parte  Kendall,  IT  Ves.  526,  not«; 
Waters  v.  Riley,  2  Harr.  &  Gill,  310-318;  • 
Scrg.  &  R.  206;  PriroroBC  v.  Bromley,  1  Atk. 
89;  Kennedy  v.  Carpenter,  2  'Whart.  ["104 
364,  365;  1  Mylne  &  Keen,  582;  Simpson  t. 
Vaughan,  2  Atk.  32;  Biahop  v.  Church,  2  Voa. 
Sen.  101.  Here,  also,  the  idea  of  a  several  ob- 
ligation originally  is  still  looked  to,  and  U 
sought  outside  of  or  behind  the  joint  instru- 
ment, by  examining  the  tranaaction  as  it  Uxdc 
place  at  first. 

Some  rest  the  remedy  here  on  the  presunwd 
receipt  originally  by  each  of  a  part  of  the  toui 
or  bencQt;  and  others  on  the  legal  preaumptioB, 
not  the  proved  fact,  that  the  contract  itself  was 
by  mistake  originally  not  written  several  u 
well  as  joint,  and  thus  reforming  it  and  decid- 
ing on  it  as  if  reformed  and  made  several.  Sm 
cases  before  cited,  and  Hunt  v.  Rousmaniertt'i 
Adm.,  1  Peters,  16.  And  others  put  it  on  tha 
probable  legal  intent,  that  all  should  be  tever- 
ally  held  responsible,  6  Serp,  &  Rawle,  261;  I 
Ves.  118.  And  this  intent  is  the  preaumptuM 
in  all  mercantile  transactions — more  obviously 
from  uaagii  there— Irnt  is  not  confined  to  them. 
I  RusB.  191;  2  Younge  &  Col.  662;  Bawstone  t. 
Parr,  3  Ruas.  427;  Ex-parte  Kendall,  IT  Vm. 
628,  note.  So  strong  is  this  equity  regarded 
against  the  estate  of  one  deceased,  in  either  of 
these  classes,  that  chancery  will  allow  it  to  be 
pursued  without  a  resort  first  to  the  survivor. 
Wilkinson  v.  Henderson,  1  Mylne  &.  Keen,  6S8i 
SIrech's  ease,  1  Meriv.  53B,  and  3  Jleriv.  601 

Tlio  reliance  just  referred  to,  on  legal  pre- 
sumptions and  probable  intents  originally,  in 
order  to  find  an  original  severalty  in  the  case 
to  help  furnish  or  justify  a  remedy  in  equity, 
discloses  another  and  the  last  ground  I  ahall' 
;j„.  :_   r ^f  ^^^^^  ^  remedy  her*,     ft 


is  thia: 

If  such  presuniptio 


I  will  be  made  in  polot 
of  law,  as  to  the  intent,  and  an  error  in  tte 
writing,  so  as  to  raise  a  several  engagenunt 
originally,  to  charge  the  estate  of  one  deceased, 
the  reason  for  them  here  is  much  stronger,  mm 
here  the  original  contract  was  expressed  on  iti 
face  to  be  several.  We  arc  not  compelled  to 
resort  to  mere  constructions  and  inferences  to 
show  it  to  be  several.  And  if  equity  will 
in  these  cases  overcome  the  technical  objectim 
at  law  which  prevents  a  proceeding  there 
against  the  estate  of  one  dpceised  obligor, 
when  the  contract  is  on  its  face  joint,  eo  maf 
it  equally  well  iiverconic  llie  t. ■clinical  objectJoB 
at  law,  when  the  judgment  is  on  its  face  joinL 
" "   t. 
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[idnd.  as  before  Buggi-ntoJ,  the  equities  in 
faiur  of  this  redress  in  all  cniti's  of  joint  con- 
irirti,  ind  ioJependcat  of  stotulory  provision, 
•It  Dorly  as  strong  as  in  thu«i-  joint  and  sev- 
•nl— anil  quite  ns  strong  in  case  of  joint  judg- 
mcO.  u  tbeae  last  generally  constitute  an  ac- 
lut  lies  on  the  estate  of  cacli  uLligor. 
Itl'j  *2iL  No  ground  remains  for  claiming 
larxrniption  of  the  estate  of  Archer  from  this 
lUiilit;  in  equity,  unless  it  be  thiit  he  was  a 
-luvt]'  in  the  bond,  llut  if  a  surety  proiniM.- 
wnnllj  as  veil  as  jointly,  he  BC»ma  as  liable 
in  tquuy  on  account  of  tliat  written  and  c\- 
fctu  priiBUM:  as  a  principal  would  be.  And  it 
it  M  tbat  M-voral  pruniiae  he  is  here  eharge- 
tUe  in  the  lint  instance. 

It  it  vaa  neccsiury  to  show  some  orif;inal 
mvideiation,  in  comioction  with  tlie  surety  in 
nch  matters,  the  signers  of  a  joint  and  several 
koid  are  as  to  the  obligee  usually  to  be  re- 
ftiiM  as  all  ptincipalH.  2  Suinner,  427;  G 
JntuB.  Ch.  309;  Boildam'i  case,  9  Ves.  465;  1 
Sjiti  Eq.  Jwr.  ecc.  49iJ. 

It  has  Ix-tn  adjudged  by  this 'court,  that  the 
(ontidrnition  to  char;;e  the  principal  is  good  to 
Ause  the  (urety.  Thus,  in  The  United  States 
T.  Liin  et  «!.,  I'>  I-eters,  290,  it  is  said:  "If 
Lbs  nceiied  a  autlicient  consideration  to 


ta  Mr  cDmidrndioll  passing  directly  between 
tb  ^liaiilTd  a»d  tlic  euretie^.  It  was  one  en- 
tin  ud  original  transaction,  anil  the  cotialder- 
Uni  wLich  supported  the  contract  of  Linn  sup- 
I<r(d  that  of  his  sureties."    p.  314. 

Aside  this.  unUsH  the  obligee  injures  them 
k^a  sev  blipulatiou  for  further  delay  with 
m  jrinoptl,  which  is  not  attempted  to  be 
pwd  fere,  and  when  here  the  delay  benefited 
Ik  nretf  alone,  tlie  priiici])al  being  inRoivent, 
On  it  wiU  be  seen  tliat  other  good  reasons 
fcuJj  eiiit  ior  him  to  consider  them  aa  prin- 

u  named 

tNl,  uii  tLii<'  to  raise  a  strong  equity  against 
^n.  Sucli  .^  consideration,  when  they  are 
l»'ie^»  i-ii.fd  in^trunit-nt,  is  in  law  always 
pwaati  or  implied.  B  John*.  Ch.  302;  I  Ver- 
»».s:-.  I  Ves.  Sen.  514;   15  rctcrs.  291. 

It  ii  the  Bi)'^,  jilao,  for  surct  ii's  In  be  pre- 
n«t!T  inJcmuilii-d  by  a  jjlcdgu  of  actual 
f  P-A'wwniB  kind,  or  to  n^teivc  in  money 
«•  KijEw  two  or   more   p'r  cent,   for   their 

E"!».  It  ii  to  be  recollected,  also,  that 
'U  JKpurted  goods  were,  in  cimiiequence 
«  '^ir  [*.,iiii*c,  allow>-d  to  ho  sold  in  this 
"*"';  li}-  llie  owner  with  no  other  payment 
f  Jatiei,  nil  i||„s  ^  most  im|iortunl  pecun- 
■^  l^nrft  wmfrrred  on  their  friend  for  tlieir 


Wh  oi  [j.nl  llacijn's  propos<'d  in 

*  ^^  '.M  required,  and  Ik'ir  o 
«^«l«4i  lli^j-,  being  anxious 
""■*' .It  ilif mU  or  themselves  bj 


IS  justice 
1  conduct 
o    obtain 


^  .btuld  ib« 


/ 


sreiore  be  muile  equally  an.'iious 
(\  V«" '"'"■' ''"'"*  pruiuises.  Sec  tl  Molin«. 
^".ilittvitw.  The  surety  is  also  often 
lEZ!?  '^l^'i'''e  signer,  and  witliuut  whom 
"^™«»wlil»ot  generally  have  been  given. 
ttat  ^ua^"" '"  ^''"  been  entertained  here, 
V  "kid  aSJ*"  ''"  """""S  t°  chatije  a  sure- 


technically  exonerated  at  law.  But  tbis  is 
an  error.  It  will  often  o^ctend  like  relief 
agaim^t  them  aa  fully  as  ag^iinst  principals. 
Thus,  passing  by  the  cases,  that  a  Rurety  will 
still  be  made  liable  in  equity  though  the  bond 
is  lost,  aa  this  may  be  done  at  law  (Skip  v. 
Huey  et  al.,  3  Atk.  93;  6  Johns.  Ch.  307;  1  Ch. 
Cases,  77;  Boddam's  coso,  9  Ves.  484;  Equity 
Cases  Abr.  03;  2  Wash.  Rep.  140),  yet,  in  chan- 
cery, a  contract  will  be  reformed  against  a 
tiurety  as  well  as  a  principal,  where  it  is 
proved  clearly  that  his  name  was  by  mistake 
omitted  in  the  body  of  the  instrument,  though 
this  will  not  be  done  at  law.  Crosby  v.  Mid- 
dleton,  Prec.  in  Ch.,  309.  So  where,  by  mis- 
take, the  bond  runs  to  a  wrong  person.  Wiser 
V.  lilachly,  1  Johns.  Cli.  GOT.  There  are  several 
cases,  too,  where  in  equity,  but  not  at  law,  a 
bond  only  joint  on  its  foce  will  be  reformed 
against  a  surety,  and  mude  ecveral  also,  if  it 
was  proved  to  be  originally  agreed  to  be  sev- 
eral. I  Story's  Equity,  sec.  llrl,  and  cases 
there;  see  cases  before  cited,  and  3  Russell,  424, 
530;  Weaver  v.  Shryock,  «  Serg.  &.  K.  202-205, 
And  to  go  to  the  full  extent  of  the  iirescnt  case, 
it  bos  been  deliberately  seltlod,  tliut  relief  in 
equity  to  charge  the  estate  of  a  deccai^-d  sure- 
ty will  be  given  as  fully  as  a;;ain>t  the  princi- 
pal, when  the  bund  is  un  its  face  cvprciiscd  to 
be  joint  and  several.  6  John:!.  Cli.  :10D;  Raw- 
stone  v.  I'urr,  3  Russell,  4^7  and  5A'J,  scmb.; 
Wiser  v.  IJlaehly,  1  Johns.  Ch.  UOO;  Tree,  in  Ch. 
300;  United  States  v.  Cusliniun,  3  Sumner,  427. 
In  this  class  of  cuscs,  also,  the  relief  is  made 
to  rest  on  the  express  form  of  the  bond  or  con- 
tract being  several  as  well  as  joint.  Mid  not  on 

any  joint   benetit  or  purtnerabip. 

These  last  are  distinct  and  diHerent  grounds 
to  charge  either  principals  or  sureties,  when 
contracts  are  on  the  face  of  them  joint,  tjee 
Pitman,  Prin,  and  Sur.  91,  note  1.  So  in  Raw- 
slone  V.  Parr,  3  Russell,  427,  and  53U,  S.  C, 
it  was  held  that,  thouph  the  pri'Etent  contract 
appeared  to  be  only  joint,  if  it  was  agreed  orig- 
imiily  to  be  joint  and  several,  iis  it  was  in  truth 
here,  a  court  of  equity  would  aid  a  recovery 
against  the  executor  even  of  a  surety.  I'rec. 
in  Ch.,  :;(I9;  1  Story's  Equity,  see.  104;  1  Johns. 
Ch.  801);  Sed.  cited  contra,  Wal.-rs  v.  Rilev,  2 
Harris  &  Gill,  310;  6  Serg.  &,  Rawlc,  246,  seiiib.i 
Kennedy  v.  (,'ar|n'nlcr,  'i  Wharton,  3ijl.  Kut, 
us  already  slionn,  'these  la^t  were  all  [*107 
cases  of  joint  contracts,  and  not  agreed  to  be 
several  also;  and  coses  where,  likewise,  no  con- 
sideration was  supposed  to  exist  altecting  th* 
surety. 

In  Ii  Serg.  &,  Rawie,  200,  the  court  admit  that 
cases  may  exist  where  the  estate  of  a  cosure- 
ty may  \n!  charged,  and  one  of  them  is  where 
it  was  originally  agreed  the  bond  should  be 
several  ip.  204 1.  Wc  have  already  eileil  a 
number  of  others  to  that  effect,  and  consider 
this  an  authority  for  our  proposition. 

The  case  of  llurrisou's  Executors  v.  Field's 
Executors,  2  Wiish.  130,  is  often  cited  against 
the  position  T  iiiive  taken.  But  it  was  confc><H- 
edty  a  joint  bund,  and  there  wan  no  evidenci: 
of  an  original  ii;;reemetil  to  havi!  ii  several  (p 
138).  And  Judge  R.iane  (p.  139)  makes  (lie 
same  admission,  that   cases   may   exist   where 
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All  the  doctrines  in  Pitman  on  Principal  and 
Surety!  BO  and  91,  supposed  to  diSer  from  thin 
position,  are  cases  where  the  written  contract 
is  joint,  and  not  joint  and  several. 

Obscurity  arises  in  some  of  the  cases  amidst 
Ibese  distinctions,  from  their  subtility  and  va- 
riety, and  this  tends  to  mislead  unless  cautious 
discrimination  is  made.  This  and  the  collision 
between  a  few  of  the  cases  in  the  books,  some- 
times spring  from  the  circumstance  of  not  ad- 
verting to  the  ground,  that  all  the  signers  are 
principals  as  to  the  obligeei  and  that  sureties 
are  as  to  him  to  be  made  liable,  as  if  princi- 
pals. See  this  error  in  Waters  v,  Rilej,  2  Har- 
ris and  Gill,  310.  .i\nd  from  not  discriminating 
between  cases  where  the  written  obligation  was 
only  joint,  and  where  it  was  both  joint  and 
Heveral.  3  Russell,  G4I.  So,  from  not  obserr- 
ing  that  the  surety  is  estopped  as  to  the  re- 
ceipt of  a  consid<:rution  in  a  sealed  instrument, 
and  more  especially,  as  here,  after  a  judgment 
against  him  and  the  principal. 

Another  cause  of  some  confusion  and  mis- 
take in  some  of  the  cases  is  the  treating  of 
them  as  if  still  at  Ian,  and  on  strict  legal  prin- 
ciples, rather  than  in  equity  and  on  equitable 
grounds. 

It  is  auother  source  of  error  that  several 
cases  rest  on  more  than  one  ground.  Thus,  iu 
Primrose  v.  Bromley,  1  Atk.  BO,  the  obligatiop 
was  several  as  well  as  joint,  and  a  beuelit  or 
consideration  extending  to  the  co-obligor  de- 
ceased. So  in  Simpson  v.  Vaughan's  Executors, 
'i  Atk.  33,  the  court  first  reformed  the  con- 
tract, being  a  mercantile  loan,  so  as  to  regard 
it  as  several  no  less  than  joint,  and  a  full  coo 
sideration  to  the  deceased  was  apparent. 

Here  one  ground  exists,  which  is  suUlcieut 
alone,  namely,  a  written  obligation  several  aa 
well  as  joint;  though,  were  it  necessary  to 
show  a  consideration  also,  reaching  the  surety, 
108*]  'enough  to  raise  s  legal  and  strong  pre- 
sumption of  one  is  not  dillicult  to  be  pointed 
out,  as  before  done,  and  explained. 

In  conclusion  it  may  be  useful,  as  a  test  of 
the  real  equity  of  the  principle  adopted  by  the 
ijourt  in  this  case,  to  examine  for  a  moment  and  ' 
discriminate  what  is  its  character  or  extent. 
It  is  this:  An  origiaat  obligation,  joint  and 
several,  after  the  death  of  one  obligor,  who 
was  a  surety,  may  equitably  be  enforced 
against  his  estate,  if  not  sued  at  all,  but  cannot 
be  equitably  enforced  against  it  if  sued  jointly, 
and  tbc  liability  of  all  rendered  more  certain, 
and  a  li«n  against  the  estates  of  all  fixed  by 
the  judgment  recovered. 

Again,  if  an  obligee  sues  each  obligor  sepa- 
rately, on  a  joint  and  several  bond,  before  the 
death  of  either,  it  holds  him  entitled  to  relief 
against  the  estate  of  the  deceased;  but  if  he 
sues  all  together,  he  is  not  equitably  to  be 
relieved.  In  both  cases,  the  original  contract 
was  the  same  in  form  and  substance,  the  con- 
sideration the  Kame,  the  liens  the  same;  and  as 
to  the  deceased,  the  same  in  amount  after,  as 
well  ax  before,  judgment;  and  in  both  cukgh  tliu 
debt  itself  is  still  unpaid  and  still  unrelcased, 
and  no  remedy  open  at  law  aguinst  the  eslaii:. 
Yet  it  seems,  in  an  equitable  view — in  a  courc 
whose  duty  and  business  it  is  generally  to 
adopt  an  enlarged,  liberal,  and  juac  polity,  and 
to  aid  against  the  strictness  and  technicalities 
v/  la  IF — tiue  (il  thcim  wsua  is  to  be  deemed  cu  - 


titled  to  its  beneficent  Interforenee,  but  the 
other  ia  not. 

Again,  as  a  consequence  of  this  doetriiis,  ftU 
joint  obligors  will  of  course  hereafter  be  bur- 
dened with  much  increased  cost,  instead  of  be 
ing  aided  by  any  principle  in  their  favor  really 
settled  by  the  court  in  this  judgment.  Becaubu 
all  the  ameliorating  principle  settled  here  ia, 
that,  if  each  obligee  is  sued  severally  on  a 
joint  and  several  obligation,  the  obligor  ia  en- 
titled to  the  aid  of  a  court  of  equity  againirt 
the  estate  of  one  deceased;  but  if  he  brings 
only  one  action,  and  makes  but  one  bill  of  co«t 
against  all  of  them,  he  behaves  so  as  to  be  en- 
titled to  no  equitable  relief.  Certainly  this 
looks  like  a  new  attitude  or  version  of  what 
in  a  court  of  equity  should  be  considered  equi- 
table; and  it  is  likely  to  prove  much  more  buie- 
ficial  to  the  profession  than  to  the  parties 
concerned  or  the  public.  Whatever  technical 
differences  aa  to  remcdiea  may  be  created  at 
law  by  the  forms  of  judgmenta,  it  will  be  dif- 
ficult in  equity,  and  applying  equitable  prta- 
ciples,  as  in  the  present  case,  Co  discriminata 
against  the  present  case  on  the  merits  and  on 
grounds  of  substantial  justice. 

The  plaintiffs,  therefore,  seem  to  me  entitled 
to  recover,  out  of  the  estate  of  the  deceaaed, 
the  balance  which  !■  due. 


"Order. 


[•IM 


This  cauae  came  oa  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
tbe  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  decreed  by  this  court,  that  the  decree  of 

iaid  Circuit  Court  in  this  cause  be  and  tha 

!  is  hereby  affirmed. 


JAMES  G.  WILSON,  Appi-Ilant, 


Evidence — declaration   of   patentee   as   against 
his  assignee — competency — worn  out  [larta  of 

machine  replaced  without  destroying  idcnti^. 


plaalDK 
tioward 


.      .    .,  from  Woodworlh  sad  Stmos  to 

Toogood.  llBlstead.  and  Tjack  (4  IlowBrd.  SSS)  de- 
clared not  to  have  tieen  (raud^iJcntl;  obtained  ac- 
cordlDK  to  the  evidence  in  this  cr 

having  a  right,  nnder  the  

continue  the   use  ot  tbe  patented  machine.   Iiaa  a 

Tbe  dllTerenee  explained  between  lepslilng  oad 

reconstruetlns  a  macblDe. 


THIS  was  an  appeal  from  the  Grcoit  Oomi 
of  the  United  States  for  Louisiana. 
It  was  a  continuation  of  the  case  of  SimpaoS 
et  al.  V.  Wilson,  reported  in  4  Howard,  TIO, 
where  a  statement  of  the  case  is  given,  whidk 
need  not  be  here  repeated.  All  the  document* 
relating  to  the  patent  and  transfer  of  Wood- 
How»rcl   t. 
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votth's  planing  ■Mtehtnc  are  set  forth  in  «x- 
tcMO  in  tlia  eaae  of  Wilson  y.  Bousseau  «t  al. 
i  Howard,  M7,  et  seq. 

The  report  of  the  case  in  4  Howard  shows 
that  the  two  following  questions  were  certified 
to  this  court,  tIe.: 

1.  Whether,  by  law,  the  extension  and  re- 
Mwal  of  the  said  patent  granted  to  William 
Wood  worth,  and  obtained  bj  William  W. 
WoodwoTth,  his  executor,  inured  to  the  bcnc- 
It  of  the  said  defendant,  to  the  extent  that 
said  defendant  was  interested  in  said  patent 
befMC  each  renewal  and  extension. 

"2.  Whether,  by  law,  the  assignment  of  an 
•xelnaJTe  right  to  the  defendant,  hy  the  orig- 
iaal  patentee  or  those  claiming  under  him,  to 
me  laid  machine,  and  to  vend  the  same  to 
otheiB  for  use,  within  the  County  of  Escambia, 
ia  the  Territory  of  West  Florida,  did  authorize 
•aid  defendant  to  vend  elsewhere  than  in  said 
County  of  Eeeambia,  to  wit,  in  the  city  of 
New  Orleans,  State  of  Louisiana,  plank,  boards, 
110*]  and  other  materials,  'products  of  a 
madiine  established  and  used  within  the  said 
Connty  of  Escambia,  in  the  Territory  of  West 

On  the  ISth  of  April,  1840,  the  decisions  of 
the  Supreme  Court  in  these  questions  were  eer- 
tifled  to   the   Circuit   Court,   as   follows: 

-L  That,  by  law,  the  extension  and  renew- 
al 6f  the  aaid  patent  granted  to  William  Wood- 
worth,  and  obtained  by  William  W.  Wood- 
worth,  his  executor,  did  not  inure  to  the  bene- 
It  of  said  defendant  to  the  extent  that  said 
defendant  waa  interested  in  said  patent  before 
soch  renewal  and  extension.  But  the  law  se- 
emed  to  persons  in  tbe  use  of  machines  at  the 
time  tlM  extension  takes  effect  the 
eontinue  the  use  of  the  same. 

*%.  That  an  assignment  of  an  exclusive  right 
to  nse  a  machine,  and  to  «end  the  same  to  oth- 
en  for  nae,  within  tbe  specified  territory,  does 
authorize  an  assignee  to  vend  elsewhere,  out 
of  the  said  territory,  plank,  boards,  and  other 
naterialB,  the  product  of  such  machine." 

Thereupon,  leave  was  granted  by  the  Circuit 
Coort  to  the  defendant,  Forsyth,  to  amend  hie 
plea,  and  to  the  complainant  to  amend  his  bill. 

And  thereupon  the  complainant  amended  his 
biU— 

1.  By  charging  that  the  mutual  deed  be- 
tween  WoodworUi  and  Strong  of  the  one  pun, 
a^  the  assignees  of  Emmons'  patent  (before 
Bentioued),  was  procured  by  the  latter  by 
fraud  upon  Wood  worth  and  Strong,  not  dls. 
eovered  until  the  extension  of  the  patent. 

2.  That  the  defendants  had  put  in  opera. 
tioD  one  new  machine  since  the  extension  of 
tke  patent  of  1842  took  effect,  and  that  they 
hi^  rebuilt,  by  the  addition  of  new  parts,  be- 
ing substantial  parts  of  Woodworth's  inven- 
tion, the  old  machines  which  they  had  in  ac- 
twU  use  at  the  expiration  of  the  first  term  of 
tbe  patent,  so  that  they  were  practically  no 
iimger  the  same  machine;  and  thus  that  the 
use  of  tbose  machines,  under  the  color  of 
machines  which  had  been  itt  actual  use  at  the 
expiration  of  that  term,  was  a  fraud  upon  tbe 
taw. 

lacue  WM  joined  upon  these  new  matters. 
Evidence  was  tJkken  upon  them,  as  well  as  up- 
m  the  queation  of  the  extent  of  infringement. 

It  is  not  necsasary  to  insert  this  eviaaux, 
tX  L.  cd. 


because  the  substance  of  tt  b  stated  In  the 
opinion  of  the  court. 

On  the  4th  of  May,  1849,  the  cause  came  on 
to  be  heard  before  the  Circuit  Court,  upon  the 
bill,  auHwera,  replication,  exhibits,  and  evidence. 
when  the  court  decreed  that  the  bill  should  b« 
dismissed. 

Tbe  complainants  appealed  to  this  court. 

"The  cause  was  argued  by  Uesars.  ['Ill 
Seward  and  Webster  for  the  appellant,  and 
by    Messrs.   Gilpin  and   Weatcott   for   the   ap. 

Tha    counsel    for   the   complainant   contend- 

1.  That  tbe  mutual  deed  executed  by  and  be- 
tween William  Woodworth,  James  Strong,  and 
William  Tyaek,  D.  H.  Toogood,  Daniel  Hal- 
atead,  and  Uri  Emmons,  was  procured  from  the 
said  Woodworth  and  Strong  by  fraud,  and  is 
therefore  void;  and  that  this  fraud  Titiatw 
and  avoids  the  defendants'  title  or  right  to  tbe 
use   of  Woodworth's   invention. 

2.  That  tbe  defendants'  machines  are  used  iu 
fraud  of  the  law,  and  in  violation  of  the  com- 
plainant's rights. 

In  support  of  the  first  proposition  it  was 
urged,  that  Woodworth  was  the  inventor  of 
the  machine,  which  was  of  great  value,  and 
that  the  consideration  which  was  received  by 
Woodworth  and  Strong  in  the  mutual  deed, 
viz.,  that  of  receiving  an  assignment  of  Em- 
mons' rights,  was  of  no  value  whatever,  be- 
cause Emmons  had  no  rights  to  convey;  and 
that  this  was  an  intentional  fraud  upon  Wood- 
worth  and  Strong,  practiced  by  Toogood,  Ilal. 
stead,  and  Tyack.  It  was  also  urged,  that  the 
fraud  thus  established  vitiated  and  avoided  the 
claim  of  the  defendants,  because  the  mutual 
deed  secures  no  part  of  the  franchises  of  the 
extended  term  to  assignees  of  the  first  term. 
Whatever  they  have  is  derived  only  from  the 
proviso  in  the  eighteenth  section  of  the  Act  of 
July  4,  I83G.  Those  claiming  the  benefit  of  the 
extension  must  be  lawfully  possessed  of  the 
right  at  the  close  of  tbe  first  term.  But  they 
acquire  tbat  interest  only  by  virtue  of  a  valid 
assignment.  It  muat  be  a  lawful  title,  capable 
of  carrying  all  th<?  inciduntal  advantages, 
whether  conferred  by  the  deed  or  conferred  by 

Proposition  11.  The  defendants'  machines 
are  used  in  fraud  of  the  law,  and  in  violation 
of  complainant's  rights. 

The  thing  patented  means  the  machine, 
which  is  a  thing  that  produces,  and  is  not  itself 
a  product.  It  is  proved  that  a  set  of  knives 
for  surface  work  will  do  good  work  for  fioi:. 
sixty  days  to  three  months.  That  a  Wood- 
worth  machine  cannot  be  operated  more  than 
three  months,  without  making  the  service 
knives,  and  the  cutters  for  tonguing  and  groov- 
ing, anew. 

In  the  caSB  of  Wilson  v.  Rousseau  and  East- 
on,  4  Howard,  646,  it  was  held  that,  under  the 
dgbteenth  section  of  the  Act  of  IS3Q,  the  ex- 
elusive  right  to  make,  use,  and  vend  the  thing 
patented  is  Tested  in  the  patentee,  with  a 
eservation  in  favor  of  the  assignees  or  grantees 
if  the  right  to  use  the  thing  patented. 
That  is  to  say,  all  assignoos  or  grantees  [*1 13 
of  the  right  to  use  the  thing  patented,  who 
had  machines  in  use  at  the  time  of  the  i«- 
aewal,  are  by  this  reservation  protected  in  t\ve 
VI 
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continued  use  of  tlie  specific  machine  or  ma- 
chines, but  apeciall;  excluded  from  the  riglit  to 

The  reeervation  is  speciallj  limited  to  the 
continued  use  of  the  thing  patented. 

Mr.  Justie  Nelson,  in  the  case  referred  to  (4 
How.  646),  saj-B:  "The  clause,  in  terms,  seems 
to  limit  studiously  the  benefit,  or  reservation, 
or  whatever  it  may  be  called,  under  or  from 
the  aew  grant,  to  the  naked  right  to  uw  the 
thing  patented;  not  an  exclusive  rieht  even 
for  that,  which  might  denote  monopoly.  Nor 
uij  right  at  all,  much  less  exclusive,  to  make 
and  vend.  That  seems  to  have  been  guardedly 
omitted." 

There  is  a  broad  distinction  between  the  con- 
tinued use  of  the  invention,  and  the  continued 
use  of  the  mactiine  patented.  The  former  nec- 
essarily carries  with  it  the  right  to  construct, 
whilst  the  tatter  excludes  it.  This  distinction 
ia  clearly  drawn  by  Mr.  Justice  Nelson  in  the 
same  case  (4  How.  683).  He  says:  "It  may 
be  said  that  the  'thing  patented'  meanB  the 
invention  or  discovery,  as  held  in  McClurg  v. 
Kingsland,  1  How.  202,  and  that  the  right  to 
use  the  'thing  patented'  is  what,  in  terms,  is 
provided  for  in  the  clause.  That  is  admitted; 
but  the  words,  as  used  in  the  connection  here 
found,  with  the  right  simply  to  use  the  thing 
patented,  not  the  exclusive  right,  which  would 
be  a  monopoly,  necessarily  refer  to  the  patent- 
ed machine,  and  not  to  the  invention;  and  in- 
deed it  is  in  that  sense  that  the  expression  is 
to  be  understood,  generally,  throughout  the 
patent  taw,  when  taken  in  connection  with  the 
right  to  use,  in  contradistinction  to  the  right 
to  make  and  sell."  Again:  "The  'thing  patent- 
ed' is  the  invention;  so  the  machine  is  the 
thing  patented,  and  to  use  the  machine  is  to 
use  the  invention,  because  it  is  the  thing  in- 
vented, and  in  respect  to  which  the  exclusive 
right  is  secured,  as  is  also  held  in  McClurg  v. 
Kiugsland.  The  patented  machine  is  frequent- 
ly used  as  equivalent  for  the  'thing  patented,' 
as  well  as  for  the  invention  or  discovery,  and 
no  doubt,  when  found  in  connection  with  the 
exclusive  right  to  make  and  vend,  always 
means  the  right  of  property  in  the  invention — 
the  monopoly.  But  when  in  connection  with 
the  simple  right  to  use,  the  exclusive  right  to 
make  and  vend  being  in  another,  the  right  to 
use  the  thing  patented  necessarily  results  in  a 
right  to  use  the  machine,  and  nothing  mors." 
It  is  therefore  unquestionable,  under  this  ruling 
of  the  Supreme  Court,  that  the  reservation  is 
lis*]  strictly  limited  to  a  right  *to  the  coo- 
tinued  use  of  the  specific  machine  or  machines 
legally  in  use  at  the  time  of  the  renewal. 

Let  us  ascertain  with  precision  what  this  res- 
ervation is.  It  is  not  a  reservation  of  the  en- 
tire right  to  use  the  invention,  as  was  ruled  in 
the  case  of  McClurg  v,  Kingsland,  for  the  doc- 
trine on  which  that  case  rests  was  expressly 
ruled  out  in  the  case  of  Wilson  t.  Roussi;au  and 
Enaton,  and  the  reservation  expressly  limited 
to  the  continued  use  of  the  specific  machine  or 
machines  in  existence  at  the  time  of  the  re- 

It  necessarily  results  from  this  ruling,  that 
the  reservation  applies  only  to  such  inventions 
a*  are  embodied  in  tangible,  material  form. 
processes  which  are  only  directory,  and  simply 
tench  how  a  product  or  result  is  to  be  obtained. 
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do  not  come  within  tlie  nMrratton,  b«eaiiM 
these  have  no  visible  material  existence;  aneli, 
for  instance,  aa  the  process  of  tanning  leather 
by  submitting  hides  to  the  chemioil  action  of  a 
solution  of  such  substances  as  contain  the  taj>- 
nin  principle;  the  process  of  curing  India  rub- 
ber by  mixing  it  with  sulphur,  and  then  avb- 
jectiug  it  to  the  action  of  artificial  heat,  by 
which  process  this  valuable  substance  ia  ao 
changed  as  not  to  be  affected  by  the  changea  of 


temperature,  and  by  which  it  ii 
insoluble;  the  various  processes  of  bleochinc 
fibrous  and  textile  ■ubatanoea;  the  processes  of 
fixing  colors  on  fabrics  by  the  use  of  what  are 
called  mordonta,  wUeh,  bj  tbeir  chemical  m- 
tion  on  the  colon,  render  then  inaoluble  in 
water;  Daguerrutyplng,  which  oonsista  in  pre- 
paring the  surface  of  «  mi,'.?!  plate,  with  cer- 
tain (£enucal  ogenta,  to  render  It  so  aeusitive  t* 
the  chemical  action  of  light  as  to  receive  tlie 
impression  of  the  lights  and  shadows  of  any 
object  refiected  on  its  surface;  and  a  variety  of 
other  processes  in  the  useful  and  fine  arta,  too 
numerous  to  specify,  but  which  presents  some 
of  the  greatest  triumphs  which  modem  induct- 
ive science  has  applied  to  the  wants  of  man. 

All  these  do  not  come  under  the  reservation 
of  the  18th  section  of  the  Act  of  1836,  as  ex- 
pounded in  the  case  of  Wilson  v.  Kou^scau  and 
Easton,  because  they  have  no  tangible  material 
existence.  They  are  simply  mental  processes, 
which  direct  how  and  what  matters  to  treat  to 
produce  the  required  results,  and  when  the  re- 
sults are  produced  there  is  an  end  of  the  thing 
patented.  True,  the  application  of  the  process 
may  require  complex  and  costly  apparatus; 
but  unless  such  apparatus,  as  is  sometimes  the 
case,  be  not  in  itself  the  subject  matter  of  pat- 
ent, the  reservation  does  not  apply,  for  tile 
thing  patented  at  the  time  of  the  renewal  ho* 
no  material  existence.  It  is  the  thing  patented, 
when  existing  in  a  material  form  at  the  time 
of  the  'new  grant,  to  which  the  reserva-  [*114 
tion  applies  alone,  and  not  to  the  invention  ir- 
respective of  this  material  existence. 

True,  the  licensee  or  grantee  of  the  right  to 
use  the  invention  may  have  invested  thousande 
of  dollars  in  the  erection  of  costly  apparatus  bj 
which  to  opply  a  patented  process,  such  coeUj 
apparatus  nut  being  the  subject  matter  of  tlw 
patent,  and  the  moment  the  patent  ia  renewed 
the  costly  apparatus  becomes  useless  as  regards 
its  use  under  the  license,  but  nevertheless  it  in 
not  a  waste,  for  the  value  of  the  patent  to  tbe 
patentee  arises  from  the  fact  that  it  is  vendibl^ 
and  both  the  invention  and  the  apparatus  uaed 
in  the  application  of  it,  being  vendible  things, 
can  became  the  subjects  of  barter  and  sale. 

We  have  thus  shown  that  tlie  reservation  ap- 
plies only  to  one  class  of  inventions,  namely, 
such  as  require  the  investment  of  capital  in  the 
thing  patented;  for  there  is  a  broad  distinction 
between  the  investment  of  capital  in  the  thing 
patented,  and  in  apparatus  and  appliances  for 
the  application  of  the  thing  patented.  For  in- 
stance, the  reservation  does  not  apply  nor  look 
to  the  capital  invested  in  workshop*,  ware- 
houses, and  the  preparation  of  operatives  to 
conduct  a  patented  process.  A  licensee  tinder 
the  patent  for  casting  iron  rolls,  which  was  the 
thing  patented  in  the  c4se  of  McClurg  v.  Kings- 
land,  may  have  expended  thousands  of  dollars 
of  workshops,  in  flasks  and  oth- 
Hownrd  •. 
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tr  molds  for  casting  chillrd  rolls  under  that 
patoit,  and  in  the  preparation  of  operatives  tor 
carrf  ing  into  effect  tne  thing  patented,  but  the 
Domeat  the  first  term  of  the  pAtent  expiree, 
ud  it  ia  renewed,  be  ctrnnot  claim  the  rigot  to 
tke  continued  use  of  the  invention  under  the 
renewed  term,  because  the  thing  patented  per- 
iihes  or  ia  dcstrojed  bj  the  act  of  a  single  urc. 
It  Gonaists  in  bo  moulding  the  sand  in  which 
the  Toll  is  to  be  cast,  as  to  make  the  channel 
throngh  which  the  molten  iron  is  to  be  poured 
into  the  moalds  a  tAPgent  to  the  circle,  that,  in 
Tunning  tu,  it  touj  takc  A  whirling  or  circular 
notion,  and  thus,  by  the  law  of  centrifugal 
force,  throw  the  heavier  or  denser  particles  of 
iron  outward,  to  form  the  outer  surface  of  the 
igll  or  cylinder,  the  dross  and  less  pure  parti- 
ctea  going  towards  the  center.  In  this  case,  Che 
thing  patented  baa  no  material  existence  be- 
fond  the  single  use.  The  moment  the  effect  is 
pnidnoed,  the  thing  patented  is  at  an  end;  for 
the  mold,  being  made  of  sand,  is  destroyed  b; 
the  VKZj  act  of  producing  the  effect,  and  must 
be  made  over  again  for  another  application  of 
tlw  thing   patented. 

We  shall  allude  again  to  this  particular 
in  an  after  part  of  the  argument. 
lift*]  'As  the  reservation  applies  only  to 
thing*  patented  which  have  a  material,  tangibk 
uistence,  the  question  arises,  in  such  coses 
How  long  does  this  reserved  right  to  use  con 
tone,  or  when  does  it  expireT  If  it  was  a  res 
•rration  to  the  right  of  the  invention,  as  eon 
toded  for  by  those  who  cited  the  case  of 
IfaClBig  T.  Kingsland  in  the  argiunent  in  the 
MM  of  Wilson  V.  Rousseau  and  Kaston,  most 
BBqneatiouably  H  would  be  without  limit;  but 
that  waa  overruled  by  the  Supreme  Court,  bc- 
caiHe  of  the  broad  distinction  between  the  right 
to  Um  invention,  and  the  right  to  the  continued 
nae  of  the  material  machine  patented,  as  we 
have  already  shown.  Now,  then,  when  does 
this  reaerred  right  to  the  continued  use  of  the 
material  machine  patented  ceaseT  If  It  was 
coupled  with  the  right  to  make,  still  it  would 
be  without  limit.  But  as  it  was  expressly  ruled 
tWt  the  right  to  make  is  an  exclusive  right 
vBted  in  the  patentee,  as  a  necessary  Mnse- 
qnenee  the  reservation  must  expire  with  the 
•zntenoe  of  the  material  thing  patented;  the 
ODC,  being  an  entire  dependent  of  the  other, 
miat  of  necessity  expire  with  it,  as  the  branch 
die*  with  the  trunk. 

When  the  thing  patented  no  longer  has  ma- 
terial existence,  t^ere  is  no  longer  any  reserved 
right-  This  brings  us  to  the  inquiry,  When 
does  the  material  thing  patented  cease  to  exist? 
The  answer  to  this  inquiry  must  clearly  be,  and 
can  only  be,  when  it  is  worn  out  or  destroyed. 
For  when,  by  any  event,  the  materia!  thing  pat- 
«ted  no  longer  exists,  it  can  only  be  renewed 
under  the  authority  of  the  exclusive  right  to 
make  the  thing  patented,  and  therefore  the  re- 
aemd  right  expires  the  moment  the  material 
thing  patented  is  worn  out  or  destroyed.  This 
■  mauifest,  and  there  is  no  flying  from  the 
conclusion. 

This  brings  ua  to  the  final  and  most  impor- 
tant branch  of  the  argument.  When  does  the 
Baterial  thing  patent^  cease  to  exist!  To  as- 
eertain  this,  we  must  first  determine  what  is 
the  thing  patented,  for  we  must  first  know  that 
a  thing  wai^  before  we  can  know  that  it  is  uo 


more.  That  the  thing  patented  is  the  thing  In- 
vented,  we  have  before  shown  to  be  the  doc' 
trine  of  the  court  in  Wilson  v.  Rousseau  and 
EastoD. 

Woodworth  did  not  invent  the  frame,  the- 
cog  wheels,  and  shafts,  and  other  elementary 
parts,  which,  when  put  together,  constitute 
what  is  known  as  the  Woodworth  planing  ma- 
chine. These  are  the  mere  appliances— the 
mere  elements  of  machinery — which  are  as  free 
for  every  man  to  use  as  the  air  he  breathes. 
Nor  did  he  invent  the  roller  for  making  pres- 
sure to  control  the  plank,  nor  the  cutting  in- 
struments for  planing,  nor  the  cutter  beads  or 
stocks  to  which  the  cutters  are  attached. 
•These,  too,  are  public  property,  and  [*116 
at  every  man's  command,  to  be  freely  made  and 
used.  As  be  did  not  invent  any  of  these,  and 
does  not  claim  them  in  the  letters  patent  as  the 
thing  patented,  so  the  making  of  them  does  not 
come  within  the  exclusive  right  to  make,  vest- 
ed in  the  administrator  by  the  renewal  of  the 
patent;  nor  does  the  use  of  them  require  the 
reservation  of  the  statute.  What,  then,  is  thi^ 
thing  patented!  Why,  simply  the  combina- 
tion of  the  cutting  instruments  or  planes  with 
the  pressure  roller,  or  an  analogus  device.  The 
combining  or  putting  these  together,  to  effect 
the  planing  of  planks,  is  the  thing  patented, 
because  it  is  the  thing  invented;  and  in  this 
Bcnse  the  thing  invented  is  the  thing  patented. 
As  the  making  these  things  separately  is  not 
making  the  thing  patented,  the  act  of  combin- 
ing or  putting  them  together,  so  that  they  shall 
be  able  to  effect  the  planing  of  planks,  is  alone 
the  making  of  the  thing  patented,  the  doing 
which   ia   the   exclusive   privilege   of   the   pat- 

If,  then,  a*  must  be  obvious,  the  putting 
or  combining  of  these  elements  together  in 
one  machine  is  the  making  of  the  thing  pat- 
ented, then  the  converse  of  the  proposition 
must  also  be  true;  namely,  that  the  moment 
this  combination  ceases  to  exist,  so  soon  the 
thing  patented  is  extinct,  and  can  only  be 
renewed  by  the  exercise  of  the  right  to  make. 
We  do  not  press  this  to  the  technical  length 
of  asserting  that  the  simple  act  of  discon- 
necting these  elementary  parts,  such,  for 
instance,  as  temporarily  taking  the  roller  or 
the  cutting  instruments  out  of  the  machine, 
destroys  the  thing  patented,  for  that  is  merely  a 
temporary  act,  with  the  intention  to  restore. 
But  when  any  one  of  these  elements  is  either 
worn  out  by  use,  or  otherwise  destroyed,  then 
the  combination  invented — the  thing  patented 
—no  longer  exists,  and  cannot  be  restored 
without  the  exercise  of  the  right  to  make.  The 
capital  which  has  been  invested — not  in  the  ap- 
pliances to,  but  in  the  thing  patented — has  per- 
formed its  oflice;  it  has  lasted  its  days  and  van- 
ished, and  with  it  the  reserved  right  which  be- 
long to  it  alone.  But,  it  may  be  said,  it  is  a 
hardship  for  the  man  who  invested  his  capilal 
in  the  purchase  of  an  entire  machine,  that  he 
should  be  deprived  of  the  use  of  it  because  one 
part  only  has  worn  out.  The  question  of  indi- 
vidual hardship  cannot  control  the  settlemonl  of 
great  legal  questions.  In  the  language  of  ,\lr. 
Justice  Nelson  iu  Wilson  v.  Rousseau  and  Eas- 
.  remember  that  we  are  not  deHl- 

ing  with  the  decision  of  the  particular  case  W 
lore  UM,  though  that  is  involved  in  t\ie  innuus, 
«« 


.Cookie 


SupBBUE  COTTBT  or  THE  Uhitiii  States. 


1850 


but  with  k  general  Hystem  of  great  practical  in- 
terest t«  the  country;  and  it  is  the  effect  of  our 
decision  upon  the  operation  of  the  system 
117*]  'that  gives  to  It  its  chief  importance. 
If  the  quest  ion  of  pecuniary  hardship  could 
have  a  legitimate  influence,  it  would  not  be 
didicult  to  demonstrate  how  much  greater  the 
hardship  ia  to  the  patentee, 'hj  reason  of  the 
reservation  under  the  most  limited  construction, 
than  on  the  pai-t  of  the  grantee,  by  reason  of 
the  loss  of  the  remnant  of  the  machine,  after 
the  thing  patented  is  worn  out.  But  what  be- 
comes of  the  question  of  hardship  in  other  cases 
where  the  thing  patented  has  no  material  ex- 
istence, as  in  the  case  of  a  chemical  process 
requiring  costly  apparatus  for  the  application 
of  the  process,  which  is  the  thing  patented? 

Let  us  take,  for  illustratioa,  the  patent 
granted  to  Charles  Goodyear,  for  curing,  or,  as 
it  is  termed,  vulcanizing  India  rubber,  by  mix- 
ing it  with  sulpliur,  and  then  baking  it  by  ex- 
posure to  heat.  The  thing  patented  in  this  in- 
stance is  a  process,  an  immaterial  thing  which 
|ias  no  visible  existence.    It  is  simply  a  rule  of 

firocedure.  But  this  rule  of  procedure  can  on- 
y  be  applied  to  produce  the  desired  eSect  by 
means  of  costly  machinery  for  grinding  and 
mixing  the  India  rubber  and  sulphur,  and 
molds,  and  ovens,  or  boilers,  for  baking. 
Many  manufacturers  have  been  licensed  Ut 
work  under  this  patent.  By  reason  of  great 
poverty,  occasioned  by  many  years  of  fruitless 
experiments  in  search  of  this  great  discovery, 
he  waa  compelled  to  grant  licenses  for  below 
their  actual  value.  Should  he  obtain  a  renewal 
of  this  patent,  as  the  thing  patented  is  not  a 
machine,  and  has  no  material  existence,  the 
licensees  or  grantees  will  not  come  under  the 
reeervation,  will  not  the  pecuniary  loss  to  them 
be  greater  than  any  that  can  be  sustained  by 
the  grantees  under  the  Woodworth  patent  ? 
Most  assuredly  it  will,  and  yet  for  these  there 
will  be  no  remedy.  They,  however,  as  the  gran- 
tees under  the  Woodworth  patent,  have  received 
more  than  their  reward;  and  so  it  wilt  always 
be  in  similar  cases,  because  none  but  valuable 
inventions  can  be  renewed,  and  when  the  in- 
ventions have  been  of  sufhcient  value  to  author- 
ise the  renewal,  those  who  have  used  them 
have  been  re  numerated. 

But,  OS  we  before  submitted,  the  hardship  to 
the  licensee  or  grantee  is  not  a  matter  that  can 
effect  the  judicial  construction.  The  inquiry 
must  look  to  the  naked  fact,  when  the  material 
machine  or  thing  patented  ceases  to  exist. 

[The  counsel  then  proceeded  to  illustrate  the 
above  principles  by  other  examples.] 

The  counsel  for  the  defendants  made  the  fol- 
lowing points; 

1.  The  Circuit  Court,  as  a  court  of  equity, 
had  no  jurisJic'.ioa  undir  the  acts  of  Congress, 
US']  the  pnrtics  not  being  citizens  *of  Loui- 
siana, the  subject  of  controversy  not  arising 
there,  the  equitable  relief  not  being  applicable 
there,  and  the  right  of  the  complainant  not 
having  been  established  at  law.  Act  of  I7B9, 
sec.  II,  1  Stat,  at  Large,  IS;  Act  of  1703,  sec. 
5,  1  Slat,  at  Ijirge,  3::2;  Act  of  1800,  sec.  3, 
2  Slat,  at  Large,  .17;  Act  of  1810,  sec.  1,  3 
Slat,  at  Ijirge,  481;  Act  of  183G.  sec.  17,  6 
Stilt,  at  IJirge,  124;  Act  of  183!l,  sec.  11,  C 
aUit.  at  Large,  354. 

//.  If  the  Couit  possess  the  fullest  equita- 


ble jurisdiction,  still  the  complainant  cannot, 
on  the  general  and  well. settled  principles  which 
govern  the  interposition  of  a  court  of  equity, 
obtain  redress  by  such  a  bill;  nor  is  he  entitled 
to  such  relief  as  he  asks. 

He  must  establish  at  law  the  infringement  of 
his  right  to  the  "thing  patent,"  the  illegal  use 
thereof  by  the  defendants,  and  the  damages  he 
has  sustained  thereby.  His  right  in  equity  ia 
merely  to  restrain  the  continued  illegal  use  of 
the  thing  patented,  when  ao  established. 

By  what  principle  or  rule,  governing  the 
court  of  equity,  can  he  ask  it,  in  an  action  such 
na  this,  and  between  these  parties,  to  declare 
an  agreement  between  other  parties,  and  all 
rights  under  it,   voidT 

What  part  of  the  patent  law  entitle*  the 
complainant  to  an  account! 

How  are  damages  for  the  infringement  to  b« 
obtained  by  proceedings  in  equity!  Act  of 
1836,  5  Stat,  at  Large,  117,  123;  2  Btory's  ISq. 
sec  7B4  et  aeq.  sec.  934;  Dwarris  on  Statute*, 
744;  Curtis  on  Patents,  35i8,  370,  376,  381,  and 
cases  cited;  Phillips  on  Patents,  452;  Whitto- 
more  v.  Cutter,  1  Gallison,  420;  Miller  t.  Tay- 
lor, 4  Burr.  2400;  Hill  v.  Thompson,  3  Meriv- 
622;  Bailey  v.  Taylor,  1  Russ.  4  Mylne,  74;  ! 
Mylne  i  Craig,  735;  4  Mylne  &  Craig,  435, 
487;  I  Wood.  &,  M.  436,  220,  S80,  290,  376-  i 
Wood.  i.  M.  28. 

III.  The  complainant  has  no  title  on  which 
he  can  found  an  action  against  the  defendants. 
They  claim  no  interest  adverse  to  his.  He  hol<te 
the  exclusive  right  to  make,  use  and  vend 
the  machines  in  Escambia  County,  Florida, 
under  the  new  or  extended  grant.  These  ma- 
chines are  not  made  or  used  in  contravention 
of  that  grant;  they  are  no  infringement  of  'the 
thing  patented"  to  him;  the  defendants  have 
not  made,  used  or  sold  the  thing  patented  to 
him.  The  Act  of  1838,  sec.  14  (5  Stat,  at  LarM, 
123),  establishes  his  right  to  sue,  and  cannot  M 
construed  to  embrace  a  machine,  lawfully  mada, 
before  his  grant  accrued.  Wilson  v.  Rousseau, 
4  How.  681,  682,  684;  Jacob's  Law  Diet.  Quit- 
claim, ABsignmont. 

*IV.  Hor  is  tlie  machine  used  by  the  [*11> 
defendants  proved  to  be  identical  with  that  to 
which  the  complainant  claims  the  excluaivo 
right. 

They  held  under  the  patent  of  Emmons  aa 
much  OS  that  of  Woodworth;  both  patents  wero 
identical  in  many  respects;  the  testimony  is  en- 
tirely imperfect  and  insufficient  so  far  as  it  de- 
Berlins  the  exact  character  or  construction  of 
the  machines  used  by  the  defendants. 

Woodworth  purchased  the  right  to  use  Em- 
mons' patent  during  the  existence  of  his  lirat 
grant,  and  held  this  right  when  the  defendant* 
took  their  assigiimviit ;  there  is  no  proof,  in 
this  action,  to  show  Ijow  far  the  defendants' 
machines,  though  <■  !lrd  "Wood worth's,"  wers 
made  under  one  riyiii  or  the  other.  The  only 
"Woodworth  niuchiuc"  traced  to  tlie  possession 
of  the  defendants  never  was  used  by  them. 

V.  The  right  of  dcfcnUunts  to  uie  Wood- 
worth's  [ilnniiig  machine  (whether  constructed 
under  ^\'oudwllrth'B  patent  exclusively,  or  under 
that  and  Emmons  combined)  in  Escambia 
County,  Florida,  was  completely  vested  on  tho 
1st  of  June,  ltl3U.  The  ussigiiments  were  ac- 
cording to  law.  Act  of  17U3,  sec.  4,  1  SUt  at 
Large,  30. 

Howard  •• 
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Tbe  dftim  of  title,  aa  set  out  in  the  record,  ia 
complete.  The  kgreement  of  28th  Novem- 
ber, 1829,  is  founded  on  a  full  and  legal  con- 
(kleration;  the  attempt  to  eatabliah  its  invalid- 
ilj  on  the  ground  of  fraud  is  totally  unsUB- 
taiaed  by  anj  evidence,  and  at  variance  iritb 
the  whole  conduct  of  Woodworth  and  the  char- 
acter of  hia  proccedingB.  The  aaaignmenta  aub- 
wqncDt  to  tlie  aj^eempnta  are  in  due  form; 
they  were  *ll  duly  recorded,  though  this  was 
Doi  required  by  any  act  in  existence  iit  the 
lime  when  the  title  of  Forsyth  was  complete. 

But  it  ia  altogether  immaterial  in  this  suit 
whether  this  be  so  or  not.  The  complainant 
(Wlkon)  cannot  avail  himself  of  it.  The  ma- 
chine is  no  infringenient  of  his  right.  It  was 
erected  and  used  under  Woodworth's  ri^ht;  it 
wma  in  being  when  that  terminated.  If  illegal- 
Ir  used  it  waa  and  is  an  infringement  of  that 
n^t — not  of  the  complainant's;  and  to  Wood- 
worth  and  his  representatives  alone  belongs  the 
daim  for  redress. 

VI.  After  the  decision  of  this  court  (Simpson 
V.  Wilson,  4  How.  711),  it  ia  necdlcaa  to  an- 
swer the  allegations  of  £he  bill  which  charge 
the  act  of  vending  the  products  of  the  machine 
daewhere  than  in  Eacamhia  County  as  an  in- 
frin^ment.  That  decision  has  conclusively 
aHlmted  his  right  to  do  so. 

TIL  The  right  of  the  defendants,  as  estab- 
lished by  the  Act  of  1836,  and  confirmed  by  the 
Si^reme  Court,  is  the  right  to  "cDiitiiiue 
!!•*]  'to  use"  the  "thing  patented"  to  the  ex- 
tcflt  of  their  intercat  tlierem.  This  is  all  they 
have  done;  they  have  not  exercised,  during  the 


;  they  have  merely  continued  to 
nae  that  which  they  had  in  use  when  the  origi- 
nal term  expired. 

The  attempt  to  sustain  the  alle^tions  of  the 
hill,  which  charge  the  defendants  with  fitting 
up  new  machines  since  the  27th  of  Defcmber, 
1842,  or  so  recotistructing  the  old  ones,  aince 
ihat  time,  as  to  make  them  essentially  new 
OHM,  has  totally  failed.  The  evidence  produced 
bj  the  complainant  negatives  the  allegations 
on  both  points.  In  allowing  the  continued  use 
of  the  machines  in  existence  on  the  2Tth  of 
December,  1S42,  this  court  evidently  con' 
plated  such  repairs  as  were  required  to  preserve 
Uken.  Wilson  v.  Rousseau,  4  How.  707;  Wood- 
wiath  V.  Curtis,  2  Wood.  &  M.  528;  Boyd  v. 
Brown,  3  McLean,  295;  Boyd  v.  McAlpin,  3 
IfcLean,  427. 

Mr.  Justice  Wayne  delivered  the  opinion  of 

the  court: 

In  the  argument  of  this  case,  the  counsel  for 
the  appellant  put  hia  right  to  the  relief  sought 
by  his  bill  upon  two  points.  We  will  con- 
aider  them  in  the  order  in  which  they  were 
presented. 

The  appellant's  flrat  point  is,  that  the  title 
and  right  of  the  defendants  to  use  the  Wood- 
worth  invention  are  taken  from  tliem  by  tho 
fraud  and  artifice  of  Emmons,  Tyack.  Toogood, 
and  Halatead,  in  procuring  from  Woodworth 
and  Strong  the  deed  of  the  2Sth  of  December, 
IS±9.    Rec.  51,  62. 

The  fraud  alleged  in  the  bill  ia,  that  Em- 
moDis,  having  pirated  Wood  worth's  invention, 
ctmtrived,  by  misrepresentation,  to  get  a.  pat- 1 
IS  If.  ed. 


ent  for  tho  same,  and,  in  conjunction  with 
Toogood,  Halatead,  and  Tyack,  falsely  and 
fraudulently  represented  to  Woodworth,  and  to 
Strong,  his  assignee,  that  Emmons  was  the 
flrat  inventor  of  the  planing  machine,  for  which 
Woodworth  had  received  the  Urat  patent;  and 
that  Woodworth  and  Strong,  regarding  it  pos- 
aibte  that  such  might  be  the  fact,  not  suspect- 
ing any  fraudulent  devise,  and  fearing,  not- 
withstanding Woodworth  knew  the  invention 
to  be  his  own,  it  might  be  established  against 
him,  executed  the  agreement  of  the  28th  of  No- 
vember, 1829,  for  which  no  other  consideration 
was  received  than  Emmons'  pirated  patent. 

The  case  is  before  us  upon  the  original  bill, 
and  as  it  was  afterwards  amended,  upon  an- 
swers and  replication.  The  defendants  traverse 
this  allegation  of  fraud,  as  fully  as  persons  so 
situated  can  do,  and  deny  any  notice  or  knowl- 
edge about  it,  when  they  liecame  the  assignees 
of  the  invention  for  a  valuable  "con-  ['ISl 
sideration.  The  complainant,  then,  must  estab- 
liah  his  charge  by  proofs.  We  think  It  has 
not  Iieen  done. 

The  proof  relied  upon  is,  that,  though  Em- 
mons received  a  patent  for  what  he  claimed  to 
be  his  invention,  it  was  subsequcntiy  proved 
to  be  identical  with  the  principle  of  Wood- 
worth's  machine,  and  had  been  pirated  from 
it.  That,  at  the  time  Emmona  applied  for  a 
patent,  be  had  not,  in  any  way,  carried  his 
niHcIiine  into  such  a  practical  result,  either  in 
a  model  or  execution,  as  to  entitle  him  to  let- 
ters patent.  To  tiiis  is  added  the  declaration  of 
two  witnesses,  Harris  and  Gibson,  in  a.  joint 
deposition  (one  of  them  we  may  suppose  inter- 
ested, from  not  having  disavowed  it,  as  hia  as- 
sociate Gibson  does)  "that  they  called  upon 
Emmons  in  the  city  of  New  York,  several  years 
since,  and  shortly  previous  to  hia  death,  for  the 
purpose  of  obtaining  information  in  relation  to 
an  invention  of  a  planing  machine,  said  to  have 
been  invented  by  him  while  residing  at  Syra- 
cuse. That  he  then  informed  them,  that  in  the 
year  1824,  being  engaged  in  the  erection  of 
salt  vats  at  Syracuse,  he  bad  contrived  a  ma- 
chine by  which  the  plank  uacd  for  aatt  vats 
could  be  joined  by  means  of  knives  upon  a  re- 
volving cylinder.  That  he  went  ao  far  as  to 
satisfy  himself,  that  boards  and  plank  might 
be  joined  in  that  way;  but  the  machine  was 
never  so  far  completed  as  to  perform  work 
with  it;  that  be  left  Syracuse  in  July,  1824, 
and  thought  no  more  of  the  subject,  until  after 
William  Woodworth  had  obtained'  his  ratent, 
when  ho  was  employed  by  Toogood,  Tyack. 
and  Halslead  to  defeat  it." 

Such  ia  the  testimony  in  this  record  in  sup- 
port of  the  charge,  that  the  mutual  deed  of  the 
28th  of  November,  182!),  was  obtained  by 
fraud.  It  is  under  that  deed  that  the  defend- 
ants claim  the  right  to  use  the  Woodworth 
machines  in  their  possession. 

Apart  from  the  inaufliciency  of  such  testi- 
mony, in  combination  or  srparately,  to  estab- 
lish the  fraud,  if  wc  suppose  it  had  been  sworn 
by  Emmons,  it  would  be  only  hoaraay,  and 
not  within  any  exception  to  the  rule  rejectinj; 
hearsay  testimony.  It  Is  not  so,  on  account  of 
its  being  a  dying  declaration,  or  one  made  by 
"  ions  at  variance  with  his  intercat.  Neither 
it  be  brought  under  the  exception,  as  an 
admiasioa  by  one  who  ia  &  pa.rty  to  s.  suvt  wWV 
11 
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others  Identified  in  interest  with  him; 
coming  from  one  having  edj  interest 
suit,  without  being  a,  partj  to  the  record  with 
others  who  are  so.  And  it  is  not  the  admission 
of  one  interested  in  the  subject  matter  of  the 
Huit,  where  the  law,  in  regard  to  that  Bource  of 
evidence,  loolcs  chieftf  to  the  parties  in  interest, 
122*]  and  gives  to  •their  admisBions  the  same 
weight  aa  though  they  were  parties  to  the 
record. 

In  fact,  the  declaration  said  to  have  been 
made  b;  Emmons  ia  mere);  hearsaj;  it  cannot 
be  made  evidence  (or  any  purpose,  of  itself,  " 
in  connection  with  any  other  proof  ii  " 
not  liable  to  any  objection;  it  —  " 
nor  be  aided  by  other  evidence. 

We  have  put  ite  exclusion  on  the  ground 
stated,  on  account  of  the  relations  which  the 
record  shows  Emmons  had  with  some  of  the 
parties,  rather  than  upon  the  tittle  credit 
which  such  a  declaration  from  him  would  be 
entitled,  from  the  difference  and  opposition  be- 
tween it  and  such  aa  Emmons  must  have  made 
when  he  applied  for  and  obtained  letters  pat- 
ent for  what  he  claimed  to  be  his  invention. 

Let  ue  suppose,  however,  Emmons  to  be  a 
competent  witness  to  avoid  an  instrument  ob- 
tained by  the  fraudulent  devices  of  himself  and 
bis  associates;  and  that  there  were  independ- 
ent corroborating  proofs  in  conflrmation  of  his 
credit  in  such  a  case.  Still  the  declaration  im- 
puted to  him  would  not,  in  an;  way,  have  dis- 
paraged the  right  or  title  of  the  assignees,  un' 
der  the  deed  of  the  2Sth  of  Det'ember,  182D, 
their  right  having  been  acquired  without  notice 
of  the  fraud  which  the  complainant  says  was 
practiced  upon  Woodworth  and  Strong. 

The  complainant  can  have  no  benefit  under 
the  first  point  urged  by  his  counsel. 

The  second  point  upon  which  the  counsel 
rely  is,  that  the  defendants,  as  assignees  un- 
der the  deed,  continue  to  use  their  machines,  in 
fraud  of  the  taw,  and  in  violation  of  the  rights 
of  the  complainant.  The  specificatioDS  under 
the  general  proposition  are,  that  the  defendants 
have  substituted  other  machines  for  those  used 
by  them,  before  the  expiration  of  the  first  term 
of  Woodworth's  patent.  That  they  have  re- 
constructed Woodworth's  entire  combination  in 
the  frames  of  their  old  machines,  or  supplied 
an  essential  constituent  part  of  it,  to  continue 
in  use  those  machines  which  this  court  said 
they  bad  a  right  to  use  as  assignees,  when 
this  case  was  before  it,  upon  certified  points, 
in  the  year  1846.    *  How.  70fl.  711. 

There  is  no  proof  of  either  the  first  or  second 
specification. 

But  the  questions  which  were  argued  by 
counsel^when  repairs  destroy  identify  and  en- 
croach upon  invention,  or  when  the  thing  pat- 
ented ceases  to  exist,  so  as  to  exclude  tlie  re- 
pair or  replacement  of  any  one  part  of  its  com- 
bination,  in  connection  with  the  rest  of  it,  not 
requiring  repair,  or  to  be  replaced — are  before 
the  court  upon  the  evidence  in  the  record. 

We  admit,  for  such  is  the  rule  in  Wilson  v. 
123']  Rousseau,  4  "Howard,  that  when  the  ma- 
terial of  the  combination  ceases  to  exist,  in 
whatever  way  that  may  occur,  the  riaht  to  re- 
new it  depends  upon  the  right  to  make  the  in- 
vention. If  the  right  to  make  does  not  exist, 
there  is  no  right  to  rebuild  the  combination. 
3ut  it  does  not  follow,  when  ous  of  the  ele- 


ments  of  the  combination  lias  become  so  modi 
worn  as  to  be  inoperative,  or  has  been  broken, 
that  the  machine  no  longer  exists,  for  restora- 
tion to  its  original  use,  by  the  owner  who  has 
bought  its  use.  When  the  wearing  or  injury 
is  partial,  then  repair  Is  restoration,  and  no't 
reconstruction. 

Illustrations  of  this  will  occur  to  anyone, 
from  the  frequent  repairs  of  many  maehines 
for  agricultural  purposes.  Also  from  the  re- 
pair and  replacement  of  broken  or  worn-out 
parts  of  larger  and  more  complex  combinationa 
for  manufactures. 

In  cither  case,  repairing  partial  injuries, 
whether  they  occur  from  accident  or  from  wear 
and  tear,  is  only  refitting  machine  for  use. 
And  it  is  no  more  than  that,  though  it  shall  be 
a  replacement  of  an  essential  part  of  a  combi- 
nation. It  is  the  use  of  the  whole  of  that 
which  a  purchaser  buys,  when  the  patentee  sells 
to  him  a  machine;  and  when  he  repairs  the 
damages  which  may  be  done  to  it,  it  is  no  more 
than  the  exercise  of  that  right  of  care  which 
everyone  may  use  to  give  duration  to  that 
which  he  owns,  or  has  a  right  to  use  as  a  whole. 

This  foundation  of  the  right  to  repair  and  re- 
place, and  its  application  to  the  point  we  are 
considering,  will  be  found  in  the  answers  which 
everyone  will  give  to  two  inquiries. 

The  right  to  repair  and  replace  in  such  a 
case  is  either  in  the  patentee,  or  in  him  who 
has  bought  the  machine.  Has  the  patentee 
a  more  equitable  right  to  force  the  disuse  of 
the   machine   entirely,   on   account   of   the   in- 


chaser  has  to  repair,  who  has,  in  the  whole 
it,  a  right  of  use!  And  what  harm  is  done  to 
the  patentee  in  the  use  of  his  right  of  inven- 
tion, IV lien  the  repair  and  replacement  of  *  par- 
tial injury  are  confined  to  the  machine  wUcIl 
the  purchaser  has  bought? 

Nothing  is  gained  against  our  conclusion  by 
its  being  said  that  the  combination  is  the  thing' 
patented,  and  that,  when  ite  intended  result 
cannot  be  produced  from  the  deficiency  of  a. 
part  of  it,  the  invention  in  the  particular  ma- 
chine  is  extinct.  It  is  not  so.  Consisting  of 
parts,  its  action  is  only  suspended  hy  the  want 
of  one  of  them,  and  its  restoration  reproducea- 
the  same  result  only,  without  the  machine  hav- 
ing been  made  anew.  Of  course,  when  we- 
speak  of  the  right  to  restore  a  part  of  a  defi- 
cient combination,  we  mean  the  partof  one  en- 
tirely *ori"inal,  and  not  of  any  other  [*1S4 
patented  thin^  which  has  been  introduced  into- 
it,  to  aid  its  intended  performance. 

Nor  is  it  meant  that  the  right  to  replace  ex- 
tends to  everything  that  may  be  patented.  Be- 
tween repairing  and  replacing  there  is  a  dif- 
ference. 

Form  may  be  given  to  a  piece  of  any  nm- 
terial — wood,  metal,  or  glass — so  as  to  produce 
an   original   result,  or  to  aid  the  efficiency  of 
one  already  known,  and  that  would  be  the  sub- 
ject for  a  patent.     It  would  be  the  right  of  a 
purchaser  to  repair  such  a  thing  as  that,  so  as 
to  ftive  to  it  what  was  its  first  shape,  if  it  had 
been  turned  from  it,  or,  by  filing,  grinding,  or 
linj.  to  keep  it  up  to  the  perfornianee  of  its 
original  use.    But  if,  as  a  wliole,  it  should  hap- 
to  be  broken,  so  that  its  parts  could  not  be 
.djusted,  or  so  much  worn  out  as  to  be  use- 
less, then  a  purchaser  cannot  make  or  replace 
Uowftrd  9. 
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K  by  another,  but  he  must  buy  a  new  one.  The 
dmng  of  either  would  be  entire  reconatruction. 

if,  however,  this  same  thioE  la  t,  part  of  an 
orifiiuil  combination,  essential  to  its  use,  then 
the  Tight  to  repair  and  replace  recurs.  That 
this  is  so  maj-  be  more  gatisfactorily  siiown  by 
the  Wood  worth  planing  machine  than  any 
other  we  know,  and  particularly  by  Ihe  com- 
plaint here  made  against  these  defendants. 

Woodworth's  greatest  merit,  showing  his  in- 
leotiTe  genius,  is  the  adaptation  of  a  well- 
known  tool  to  a  new  form  and  mechanical  ac- 
tion, giving  an  almost  wonderful  efficiency  to 
its  nae,  and  which,  in  the  hundred  efforts  which 
had  been  mada  before,  had  nut  been  accom- 
plished. We  mean  its  cutters  for  planing, 
lon^uing,  and  grooving. 

The  complaint  now  is,  that  the  defendants, 
in  the  use  of  their  old  machines,  have  replaced 
nfw  cutters  for  those  which  were  worn  out,  in 
fraud  of  the  ruling  of  this  court  in  its  answer 
to  the  first  point  certified  when  this  case  was 
formerly  here.  Simpson  et  al.  v.  Wilson,  4 
Howard,  709. 

This  court  then  said,  that  the  renewal  of  the 
patent  granted  to  William  Woodworth,  to  Wil- 
liam W.  Woodworth,  his  executor,  did  not  in- 
nre  to  the  benefit  of  the  defendants,  to  the  ex- 
tent they  were  interested  in  it  before  the  re- 
newal and  extension,  but  that  the  law  saved  tt 
nersons  in  the  use  of  the  machines  at  the  time 
1  took  effect  the  right  to  continue 
npson  et  al.  v.  Wilson,  4  How.  711. 

Wilson   and  Housaeau's  case,  in   4   Howard, 
was  very  fully  considered  by  this  court.    There 
were  differences  of  opinion  between  the  judges, 
W  to  the  interest  which  assignees  of  an  i 
tks  had  in  it  nuder  the  eighteenth  sect! 
US"]   the  Act  of  *1838,  after  the  expiration 
tt  the  Drst  term  of  a  patent,  when  there  had 
been  •  renewal  and  extension  of  it.    But  it  ci 
tainly  did  not  occur  to  either  of  us,  that  t 
language   then  used   by   the   court,  and   aftt 
wards  in  Simpson  et  al.  v.  Wilson,  could  make 
any  difficulty  in  its  application,  or  that  it 
subject  to  misapprehension. 

It  does  not  permit  an  assignee  of  the  Qrst 
term  of  a  patent,  after  its  renewal  and  exten- 
sion, to  make  other  machines,  or  to  reconstruct 
it,  in  gross,  upon  the  frames  of  machines 
which  the  SLSsignee  had  in  use  when  the  renew- 
al and  extension  of  the  patent  took  effect.  But 
it  doe*  comprehend  and  permit  the  re-supply  of 
the  effective  ultimate  tool  of  the  invention, 
which  in  liable  to  be  often  worn  out  or  to  be- 
rome  inoperative  for  its  intended  effect,  which 
the  inventor  contemplated  would  have  to  be 
frequently  replaced  anew,  during  the  time  that 
the  niachuie,  aa  a  whole,  might  last. 

The  proof  in  the  case  is,  that  one  of  Wood- 
worth's  machines,  properly  made,  will  last  in 
use  for  several  years,  but  that  Its  cutting 
knives  will  wear  out  and  must  be  replaced  at 
least  every  sixty  or  ninety  days. 

The  right  to  replace  them  was  a  part  of  the 
invention  transferred  to  the  assignee  for  the 
time  that  he  bought  it,  without  which  his  pur- 
chase would  have  been  useless  to  him,  except 
for  sixty  or  ninety  days  after  a  machine  had 
been  pnt  in  use-  It  lias  not  been  contended, 
DOT  cam  it  be,  that  such  can  be  a  limitation 
of  the  assignee's  right  in  the  use  of  the  in- 
ventiaa. 
II  li.  «d. 


If,  then,  the  use  of  the  machine  depends  up- 
on the  replacement  of  the  knives,  and  the  as- 
signee could  replace  them  from  tiroe  to  time, 
as  they  were  needed,  during  the  first  term  of 
the  patent,  though  they  are  an  essential  and 
distinct  constituent  of  the  principle  or  combi- 
nation of  the  invention,  frequently  replacing 
thera,  according  to  the  intention  of  the  invent- 
or, is  not  a  reconstruction  of  the  invention,  but 
the  use  only  of  bo  much  of  it  as  is  absolutely 
necessary  to  identify  the  machine  with  what  it 
was  in  the  beginning  of  its  use,  or  before  that 
part  of  it  had  been  worn  out. 

The  right  of  t)ie  assignee  to  replace  the  cut- 
ter knives  is  not  because  they  are  of  perishable 
materials,  but  because  the  inventor  of  the  ma- 
chine has  BO  arranged  them  as  a  part  of  its 
combination,  that  the  machine  couid  not  be  con- 
tinued in  use  without  a  succession  of  knives  at 
short  intervals.  Unless  they  were  replaced,  the 
invention  would  have  been  but  of  little  use 
to  the  inventor  or  to  others.  The  other  con- 
stitutent  parts  of  this  invention,  though  liable 
to  be  worn  out,  are  not  made  with  reference  to 
any  use  of  them  which  will  require  tliem  to  he 
'replaced.  These,  without  having  a  deli-  [*12fl 
nite  duration,  are  contemplated  by  the  invent- 
or to  last  80  long  as  the  materials  of  which 
they  are  formed  can  hold  together  in  use  in 
such  a  combination.  No  replacement  of  them 
at  intermediate  intervals  is  meant  or  is  neces- 
sary. They  may  be  repaired  as  the  use  may  re- 
Sire.  With  such  intentions,  they  are  put  into 
B  structure.  So  it  is  understood  by  a  pur- 
chaser, and  beyond  the  duration  of  them  a 
purchaser  of  the  machine  has  not  a  longer  use. 
But  if  another  coustituent  part  of  the  combina- 
tion is  meant  to  be  only  temporary  in  the  use 
of  the  whole,  and  to  be  frequently  replaced,  be- 
cause it  will  not  last  as  long  as  the  other  parts 
of  the  combination,  its  inventor  cannot  com- 
plain, if  he  sells  the  use  of  bis  machine,  that 
the  purchaser  uses  it  in  the  way  the  inventor 
meant  it  to  be  used,  and  in  the  only  way  in 
which  the  machine  can  be  used. 

Such  a  replacement  of  temporary  parts  does 
not  alter  the  identity  of  the  machine,  but  pre- 
serves it.  though  there  may  not  be  in  it  every 
part  of  its  original  material. 

Such  being  the  case,  and  this  court  having 
determined  that  the  statute  providing  for  the 
extension  and  renewal  of  patents  saves  the 
lights  of  assignees  in  tlie  use  of  the  machines 
which  they  may  have  in  operation  when  the 
extension  takes  efleet,  we  do  not  think  that 
the  defendants  in  this  case,  from  having  re- 
placed cutter  knives  in  their  machines,  have 
been  using  them  in  fraud  of  the  law,  or  in  vio- 
lation of  the  rights  of  the  complainant. 

We  sliall  therefore  direct  the  decree  of  the 
court  below,  dismissing  the  complainant's  bill, 
to  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  tor  (he  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  tliis  cau?e  he,  a-?,d  t^a 
aaiae  is  hereby  a/Iirmed,  witk  coata. 
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Construction  of  acts  relating  to  French  and 
Spanish  titlra — treaty  of  Paris  ceding  Louis- 
iana took  elTcet  April  30,  1803 — stipulations 
to  protect  inliabitanta — Spanish  grant — go»- 

emnieDt  de  facto. 

ThP  Act  ot  CabErpM  of  Ma;  26,  1824  (4  Btat.  at 
T.BrE«.  s:i).  ror  eDabllai  clBlmnnts  to  lands  within 
tbe  IImli!<  Dt  tbe  State  ot  ML>;ituiirl  and  Terrltocy 
ol  Arkunsaa  lt>  iDBtltute  proceedings  to  Irr  the 
vHlldlty  or  thoir  titles,  end  which  was  revived  by 
the  Act  of  June  IT,  1844  (G  Stat,  at  Large,  STQ), 
did  not  tmlirBcc  within  its  operstlaD  comiilete  or 
perfect  Iltli'H  lo  land. 

It  applied  to  incomplete  titles  oalr,  derived  either 
from  SimnlKh,  French,  or  British  eninu.  and  of 
these  nt-avlded  fur  such  ODly  as  had  been  legally  Is- 
sued by  a  competent  suthoilty,  aud  were  pru- 
tecled  6y  treaty. 

The  act,  ss  revived  and  re-enacted  as  afaresafo, 
was  not  deaimipd  to  invest  Uie  holders  of  Imper- 
feet  titles  wlih  new  or  addltloiiul  rli;iitB,  but  mere- 
Ij  to  provide  a  remedy  liy  whirh  lical,  Juat,  and 
bona  fide  cinlms  might  he  eBtabllahed. 

The  Treaiy  ot  St.  Ildefonio,  between  Spain  and 
the  French  Republic,  and  tlint  of  I'nrU,  between 
i'rance  and  the  United  Slatea,  Khould  he  construed 
as  blndlQK  OD  the  parties  thereto,  from  the  le- 
■pccllvc  dates  of  tliose  tieallee. 

Upon  no  plauxlbie  pretext  could  It  be  denied  that 
the  Treaty  of  St.  Ildefrmso  was  obligatory  upon 
Hiinln  from  the  period  of  her  aeceptnncu  of  Ihe  pro- 
tIhIoq  made  for  the  Duke  of  l-armn,  in  putHuanee 
ft  that  tccniy,  vis.,  on  tlie  :!lst  ot  March,  IBul,  or 
from  the  date  at  which  she  ordered  the  aurrender 
of  the  province  of  l.onlglans  to  France,  viz.,  on 
the  ir.th  of  Octolier.  3K0:; 

A  Rrant  by  Morales,  the  Spanish  Governor.  i«- 
■ued  on  the  2i  of  January,  1SU4,  for  landa  Iceluded 
within  the  llmlln  of  l^ulKlana,  was  void:  »pnln 
having  parted  wllh  her  title  to  thnt  Trovinte  to 
Vrance.  by  the  Treaty  of  St.  Ildefonso.  on  tbe  1st 
M  October,  18O0.  and  France  having  red«l  tbe 
some  I'rovincu  to  the  United  Stales  b)'  tbe  Treaty 
Ot  I'arla  of  tbe  30th  of  September,  IHU.t. 

Such  a  grsnt  could  not  lie  proteelod  by  that  ar- 
ticle ot  the  Treaty  ot  Paris  which  Ktiputated  for 
the  protection  of  Hie  people  of  I.oulHluna  In  the 
tree  eujoymrot  ot  their  lllierty  and  property ;  the 
term  "property,"  In  any  correct  aceeptutlon,  be- 
ing appllenble  only  to  pu!4ncsBii>iit:  or  rights  fouad- 
«d  In  justice  and  soo<l  faith,  and  based  upon  au- 
thority competent  to  their  creation. 

The  circumntanee.  that  the  Spanish  aiithorltleH 
retained  iioKHCiiBiun  of  portions  of  LoulHlnna  till 
the  year  IMU,  did  not  authorize  tbe  IsHiihig  ot 
grants  for  land  hy  those  authorlllen.  upon  the 
ground  that  they  consllluled  s  Boveininem  de  fnc- 
to,  Spain  having  Inog  previously  ceded  away  lier 
right    of    sorereijnilv.    and    her    possession    subHi-- 

Sientty  thereto  having  been  ever  treated  bv  thr 
nlled  States  as  wrongful,  vl«.,  after  October. 
ISOO. 

The  decisions  of  this  court  in  tbe  cases  o(  Fos- 
ter and  Neilson,  and  Garcia  and  t.ee.  BUntaining  thi 
'    I   ot   the   rolltk.l1   Department 
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ed  and  confirmed. 


t   the   1 


ling  tl 


Louixinna. 

On  the  lOth  of  Decemiier,  1803.  the  follow- 
ing eertiflcnte  of  survey  was  issued: 

"I,  Don  Vincente  Sebastian  Pintado,  cap- 
tain of  militia  cavalry  and  deputy -surveyor  of 
lliis  Province,  do  hereby  certify  Miat  there  hafl 
been  measured  and  the  boundaries  marked  of 
a  tract  of  land  for  Don  Jos4  Reynes.  contain- 
irs  40,iKKl  Huperficial  arpents,  measured  by  the 
pcreh  of  the  city  ot  Paris,  of  18  feet  of"  said 
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culatin^  100  superfleial  perches  to  tha 
according  to  the  agrariui  custom  ot 
vince,  which  tract  ia  situated  4)  miles 
Qutb  of  the  boundary  line  between  the 
of  his  majesty  and  the  I'nited  State* 
icft,  'bounded  on  the  north  by  [■1*8 
longing  to  Don  Jane  Jorda,  Don  Manuel 
IS,  and  on  all  the  other  sides  by  va- 
ds,  the  River  Comite,  and  a  branch  of 
:r,  commonly  called  Canaveral  Creek, 
in  the  center  of  said  tract,  all  oi 
re  clearly  described  in  the  preceding 
ncd  by  me,  in  which  plan  said  tract 
sented  with  the  dimensions  of  ita 
es  in  Ibeal  perches  of  Paris,  the  dl- 
of  the  boundaries  hy  the  compass,  the 
on  or  variation  of  which  Is  in  the  cU- 
hortheast,  the  treea  and  mounds  in- 
M  landmarks,  and  all  other  natural 
Bcial  limits.  The  said  40,000  srpentl 
ight  by  the  interested  party  from  tint 
>asury,  and  were  ordered  to  be  mcM- 
■  appraised  by  a  decree  of  the  General 
cy  of  this  Province,  under  date  ot  tbs 
iptember  last,  sent  to  Carlos  de  Graad- 
nel  of  the  royal  armies,  civil  and  mili- 
emor  ot  the  post  of  Baton  Rouge  and 
pendencies,  and  subdelegate  of  tbe  Gea- 
mdancy,  who  notifled  me  of  said  da- 
of  its  contents, 
laid  Excellency,  the  governor  andanb- 
having  appointed  Don  Pedro  Allen 
Felix  Bernardo  Dumontier  appraisers 
I  of  the  government,  and  the  agent  of 
y,  Don  Antonio  Gras,  having  nnnmH 
lipe  Hickey  and  Don  Bernardo  Dn- 
aid  gentlemen  being  assisted  by  two 
I,  to  wit,  Don  Thomas  Valentin  Dalton 
1  Porct,  appraised  the  aforesaid  tract 
rice  and  sum  of  six  thousand  dollars, 
rate  of  fifteen  cents  per  superficial  ar- 
e  agent  of  the  party,  being  informed 

_. appraisement,  consented  and  approved 

it,  receiving  said  tract  as  purchased,  aclmowl- 
edging  the  delivery  thereof;  and,  with  the  ap- 
praisers and  witnesses,  signed  these  presents  in 
Itaton  Rouge,  on  the  10th  day  of  the  month  ot 
November,  of  the  year  1803. 
(Signed] 

"Antonio  Grass, 
"Vincente  Sebastian  Pintaddk 
"Pedro   Allen, 

Telix  Bernardo  Dumontier, 
"Philip  Hickey, 
"Bern  11  rd  Duliroenr, 
*Vn.  Dalton, 
"Juan  Poret. 
"The   foregoing    plan    and    explanations,   or 
description,  have  been  regisiiTcil.  in  the  oBBee 
ot  general  measuration,  in  boob  U,  No.  4,  folio 
Si.  and  Ihe  plan  numberinjt  1072. 

"10  Di.'ccmbcr,  1803.     tiiyn<'<t  by  me  aa  Snf 

•"I  certify  that  the  foregoing  is  a  f'lSt 
correct  copy  of  the  original  filed  with  the  docn- 
nicnts  of  the  ease,  and  1  give  the  present  in  vir- 
tue of  a  decree  from  the  liitindiint-Ueneml, 
dated  Gtli  of  Ihe  present  munlli  of  December, 
<!atcd  as  above. 

(Signed)  "Carlos  Trudeau, 

"Surveyor-General." 
On   tbe  2d  of  Januarj,  ISM,  the   followini 
'unt  w.iH  mflilAt,-  I  ^ 
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'Don  Jusn  Ventura  UoralM  (contador  de 
nercito),  complroller  for  the  arm;,  intendant 
Ukd  superintendent  pro  tempore  of  tb.«  Province 
of  Wext  Florida,  minister  commiasloned  with 
(ke  adjustment  and  final  settlement  of  the  af- 
fain  of  the  royal  hacienda  (domains)  in  the 
PraTince  of  Louisiana,  ^liereas  Don  Job£ 
Beynea,  an  inhabitaut  and  merchant  of  this 
ritr,  haa  presented  himself  before  this  tribunal, 
solldting  to  purchase  from  the  royal  treasury 
40,000  superficial  arpeats  of  land,  of  those  va- 
cant and  belonging  to  the  crown,  the  value  of 
wkich  he  offers  to  pay,  under  appraisement,  in 
lett«n  of  credit,  issued  by  the  department  of 
tbe  royal  treasury,  I  ordered,  in  conseLiuence  of 
•aid  demand,  that  a  certified  copy  should  be 
fomi^ed  by  the  secretary  of  the  oHit^ial  letter 
addressed  by  this  intendancy  to  the  commis- 
riorri  appointed  for  the  transfer  of  this  prov- 
ince, Ml  the  subject  of  a  petition  presented  by 
Don  Thomas  Ur^uhart,  and  of  the  answer  made 
by  «aid  commissioners  i  and  that  these  be  sub- 
mitted to  tbe  Sen'r  Fiscal  (solicitor  of  the 
crown).  Those  formalities  having  been  fulfllled, 
a>d  no  opposition  being  made  (u  said  petition 
<ram  the  answer  given  by  said  Sen'r  Fiscal, 
whose  opinion  was  favorable  thereto,  and  who 
recommended  that  an  order  be  issued  to  Colonel 
Carlos  de  Grandpre,  Governor  and  subdelegate 
of  the  royal  treasury  in  Baton  Rogue,  to  ap- 
pmst  two  citizens  of  experience,  who  in  the 
ckwracter  of  appraisers,  with  two  others  whom 
tha  parchaaer  shall  designate,  and  two  assist- 
ast  witneases,  should  proceed  to  the  appraise- 
«eat,  aiirTey,  and  mark  the  limits  of  the  40,- 
000  arpenta  of  land,  and  make  m  return  of  tbe 
pracMdings  in  order  to  carry  out  the  object 
«oat«mplated.  I  further  ordered  to  be  fur- 
■iahed  a  certified  copy  of  the  order  under  which 
thfl  Auditor  of  AVar  was  consulted  on  the  pro- 
ceeding* had  in  the  case  of  the  aforesaid  Urqu- 
hart,  with  regard  to  a  similar  application,  and 
«f  the  opinion  which  he  (the  Auditor  of  War) 
oipressed;  and,  this  having  been  done,  J  ap- 
jHored  the  lame,  directing  an  order  to  be  sent 
to  the  said  governor  and  subdelegate  of  the 
royal  treasury,  as  recommended  by  the  Sen'i 
Kical,  and  for  the  purposes  which  ha  de- 
Ito'j  termined,  which  'was  accordingly 
done;  and,  in  virtue  of  said  order,  the  opera- 
tiotM  of  surrey  were  performed,  and  forthwith 
were  measured,  surveyed,  tbe  limits  defined, 
and  marked  with  stakes,  of  tbe  40,000  super- 
flcial  arpents  of  land  solicited  by  Don  JosC 
Bcynes;  all  of  which  land  is  in  one  body  or 
ttact,  situated  in  the  district  of  Baton  Rogue, 
and  in  the  spot  which  will  be  named  hereafter, 
witb  a  description  of  the  boundaries,  by  the 
CMnpasfl,  and  situation.  This  tract  of  land  was 
nlue  at  96,000,  or  at  the  rate  of  IS  cents  per 
superficial  arpent;  which  appraisement  1 
ordered  to  be  submitted  to  the  Sen'r  Fiscal, 
who  approved  it,  and  decided  that,  on  payment 
being  made  by  Don  Jos6  Reynes  in  the  royal 
coffen  of  said  sum  of  $6,000,  the  same  being 
tbe  value  of  the  land,  say,  40,000  superficial 
arpents,  according  to  the  figurative  plan,  also 
the  payment  of  the  duty  of  media  anata  (half 
yearly  tribute),  and  18  per  cent,  for  the  trans- 
[Nirtation  of  this  tribute  to  the  kingdom  of 
Cafttilla.  a  title  of  property  should  be  given  to 
him.  That,  agreeably  and  in  conformity  with 
ihis  order  of  the  Sen'r  Fiscal,  I  ordered  that 
II  Ej.  ed. 


the  Surveyor- General,  Don  Carlos  Triideau, 
should  examine  the  operations,  or  proceedinija 
of  survey,  made  by  Don  Vincente  Pintado;  and, 

if  tie  found  them  correct,  that  he  should  record 
in  bis  books  the  plan  representing  the  40,000 
arpents  of  land  solicited  by  tbe  aforesaid 
Reynes,  and  furniah  a  copy  of  said  plan  to  ac- 
company the  title.  That,  these  formalities 
having  been  complied  with,  I  approved,  by  an 
act  bearing  date  of  mth  of  December  last,  the 
valuation  made  of  said  40,000  superficial  ar- 
pents, and  ordered  that  the  documents  shoifld 
be  sent  to  the  minister  of  the  royal  treasury  for 
a  liquidation  of  the  value  of  the  landj  and,  on 
its  being  shown  that  the  amount  due  to  the 
royal  treasury  had  been  entirely  paid  in  the 
roya!  colTcrs,  in  .certificates  of  credit,  as  pro- 
posed by  said  Don  JosS  Reynes,  also  with  the 
sum  for  tbe  (media  anata)  half  yearly  tribute 
to  the  king,  and  for  its  transportation  to  Spain, 
that  then  a  title  of  property,  in  due  form, 
should  be  given  to  the  party.  From  the  receipt 
of  payment  given  by  the  ministry  of  tbe  royal 
treasury,  bearing  date  Slst  of  December  last, 
which  receipt  is  with  the  proceedings  to  which 
I  refer,  it  appears  that  the  said  Don  JosS 
Reynes  did  pay  in  the  royal  coffers  40,416 
reales  (bits)  of  silver:  48,000  for  the  price  of 
the  land,  at  15  cents  per  arpent,  and  the  bal- 
ance, ],41Q,  reales,  for  the  2'/2  per  cent,  for  the 
half  yearly  tribute,  and  18  per  cent,  for 
the  transportation  of  tribute  to  Spain:  in 
con>iequpnce  of  which,  and  it  being  evident, 
from  tbe  plan  and  proceedings  of  survey  fur- 
nished by  the  Survey  or- Gederal,  Don  Carlos 
Trudeau,  bearing  No.  1672,  that  the  iuiid  40,000 
superficial  arpents  are  situated  in  the  district 
of  Baton  'Rouge,  at  four  miles  and  *[131 
one  third  south  of  tbe  boundary  line  between 
the  domains  of  His  Catholic  Majesty  and  the 
United  States  of  America,  bounded  on  the 
north  by  lands  belonging  to  Jayme  Jorda,  a 
captain  of  the  army,  and  those  of  an  oMcer  of 
the  same  grade.  Don  Manuel  de  Sanzos;  and 
on  the  other  sides  by  vacant  lands,  the  River 
Comite  passing  through  the  center  of  the  said 
40.000  arpents,  which  are  also  intersected  by 
a  branch  of  said  river  commonly  called  the 
Canaveral. 

"Therefore  and  agreeably  to  the  power  dele- 
gated to  me,  I  do  hereby  grant,  under  title  of 
sale,  to  the  above-named  Don  Jos6  Reynes, 
the  40,000  superficial  arpents  of  land  which  he 
petitioned  for,  in  the  spot,  and  within  the  dis- 
trict of  Baton  Rouge,  where  they  have  at  his 
instance  been  measured,  bounded,  and  surveyed, 
under  the  aforesaid  limits,  as  represented  by 
the  plan  and  measurement  above  cited;  all  of 
whidi,  for  the  better  understanding  of  what  is 
here  set  forth,  as  well  as  the  direetiniis,  di»- 
tances,  and  localities,  shaJl  be  annexed  to  this 
title;  and  I  impart  to  him  (Don  JosS  Reynes} 
entire  and  clear  dominion  over  said  40,000 
arpents  of  land,  that,  as  his  own  lands,  from 
having  purchased  and  paid  for  them  to  the 
royal  treasury,  he  may  possess,  cultivate,  and 
dispose  of  I  hem  at  his  pleasure;  and  I  do 
authorize  him  to  take  possession  of  them;  In 
which  possession  I  do  hereby  place  him,  with- 
out prejudice  to  any  third  person  who  might 
have  a  better  right 

'In  testimony  whereof,  I  have  ordered  theftK 
preseaU  to  be  delivered  under  my  BigimtuTc, 
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•ealed  with  my  coat  of  arms,  and  counterBlgned 
bj  the  undeTBLgned,  notary  of  the  royal  treas- 
ury, who,  as  well  as  the  principal  comptrolter, 
will  register  this  act. 

Given  in  New  Orleans,  on  the  2d  day  of  Jan- 
uary, 1804. 

(Signed)  "Juan  Ventura  Morales. 

"By  order  of  the  Sen'r  Intendsjit. 

"Carlos  Ximenes. 

"The  above  title  has  been  registered  in  folio 
87  to  40  of  the  book  under  my  charge  destined 
to  that  effect,  and  for  titles  of  said  class. 
(Signed)  "Carlos  Ximenes. 

"Registered  in  the  office  of  the  principal 
comptroller  for  the  army,  and  also  in  the  ofKce 
of  the  royal  treasury  (both  of  which  are  under 
our  charge),  at  page  3S  of  the.  book  destined  to 
that  effect  and  purpose. 

(Signed)  "Gilberto  Leonard. 

"Manuel  Artnires." 

On  the  26th  of  Haj,  1824,  Congress  passed 
an  act  (4  Stat,  at  Large,  E2),  from  which  the 
following  are  extracta: 

182*]  'The  first  section  declares,  "That  it 
shall  and  may  be  lawful  for  any  person  or  per- 
sons, or  their  legal  representatives,  claiming 
lands,  tenements  or  hereditaments  in  that  part 
of  the  tate  province  of  Louisiana  which  is  now 
included  within  the  State  of  Missouri,  by  virtue 
of  any  French  or  Spanish  grant,  concession, 
warrant,  or  order  of  survey,  legally  made, 
granted,  or  issued,  before  the  10th  day  of 
Afarch,  1804,  by  the  proper  authorities,  to  any 
person  or  persons  resident  in  the  province  at 
the  date  therefore,  or  on  or  before  the  10th  day 
of  March,  1804,  and  which  was  protected  or  se- 
cured by  the  treaty  between  the  United  States 
of  America  and  the  French  Ri^public,  of  the 
30th  day  of  April,  1803,  and  which  might  have 
been  perfected  into  a  complete  title  under  and 
in  conformity  to  the  laws,  usages,  and  customs 
of  the  government  under  which  the  same  orig- 
inated, had  not  the  sovereignty  of  the  country 
been  transferred  to  the  United  States,"  to  pre- 
sent a  petition  to  the  District  Court  of  Mis- 
aouri,  setting  forth  their  claim,  and  praying 
that  the  validit]'  of  such  title  of  claim  might 
be  inquired  into  and  decided  by  the  said  court. 
The  United  States  were  to  put  in  their  answer 
by  the  district  attorney,  and  the  proceedings 
in  the  cause  were  to  be  conducted  according  to 
the  rules  of  a  court  of  equity. 

By  the  aecond  section  it  is  enacted:  "And 
the  said  court  shall  have  full  power  and  au- 
thority to  hear  and  determine  all  questions 
arising  in  said  cause  relative  to  the  title  of  the 
complainants;  the  extent,  locality,  andhound- 
aries  of  the  said  claim,  or  other  matters  con- 
nected therewith  ftt  and  proper  to  be  heard  and 
determined;  and  by  a  final  decree  to  settle  and 
determine  the  question  of  the  validity  of  the 
title,  according  to  the  law  of  nations;  the  stip- 
ulations of  any  treaty,  and  proceedings  under 
the  same;  the  several  acts  of  Congress  in  rr- 
lation  thereto;  and  the  laws  and  ordinances  of 
the  government  from  which  it  is  alleged  to  havo 
l*en  derived;  and  all  other  questions  properly 
arising  between  the  claimants  and  the  United 
States." 

The  Act  of  17th  June,  1844  (5  Stat,  at  Ijirpr 
878),  entitled  "An  Act  to  provide  for  the  ad- 
justment  of  land  claims  within  the  States  of 
Missouri,    Arkansas,    anil    Louisiana,    and    in 


those  parts  of  the  States  of  MissIsBippi  vid 
Alabama  south  of  the  thirty-first  degree  of 
north  latitude,  and  between  the  Miasisaippi  ud 
Perdido  Rivers,"  revived  and  re-enacted  so 
much  of  the  Act  of  26th  May,  1821,  entitled 
"An  Act  to  enable  claimants  to  land  within  the 
State  of  Missouri  and  Territory  of  Arkansas 
to  institute  proceedings  to  try  the  validity  of 
their  claims,''  so  far  as  the  same  related  to  tlw 
State  of  J^lisEouri,  and  extended  the  same  to 
the  States  of  Louisiana  and  Arkansas,  and  to 
BO  much  *of  the  States  of  Mississippi  ['lit 
and  Alabama  as  is  above  described,  "in  the 
same  way,  and  with  the  same  rights,  powers, 
and  jurisdictions,  to  every  extent  they  can  be 
rendered  applicable,  as  if  these  States  bad  been 
enumerated  in  the  original  act  hereby  revived, 
and  the  enactments  expressly  applied  to  them 
aa  to  the  State  of  Missouri;  ana  the  District 
Court,  and  the  judges  thereof,  in  each  of  these 
States,  shall  have  and  exercise  the  like  juris- 
diction over  the  land  claims  in  their  respective 
States  and  districts,  originating  with  either 
the  Spanish,  French,  or  British  autboritiea,  as 
by  said  act  was  given  to  the  court  and  the 
judge  thereof  in  the  State  of  Missouri." 

The  treaty  of  cession  by  Spain  to  France  is 
dated  1st  October,  1800,  and  its  terms  will  be 
found  stated  in  the  treaty  of  cession  by  Franoe 
to  the  United  States,  dated  30th  April,  1803  (S 
Stat,  at  Large,  200).  The  act  of  deliven'  by 
Spain  to  France  took  place  on  the  30th  of  No- 
vember, 1803,  and  by  France  to  the  United 
States  on  the  20th  of  December,  1803.  State 
Papers,  Foreign  Relations  Vol.  II.,  page  S82  et 

On  the  13th  of  March,  1S46,  Reynes  flled  the 
following   petition; 
"To   the   honorable  the   District   Court   of  the 

United    States   in    and    for   the   District   of 

Louisiana. 

"The  petition  of  Joseph  Reynea,  who  re- 
sides in  the  city  of  New  Orleans,  respectfully 
represents: 

"That  by  inheritance,  being  the  sole  heir  of 
his  father,  Joseph  Reynes,  now  deceased,  he  is 
the  owner  of  forty  thousand  arpenta  of  land. 
situated  in  what  was  formerly  called,  under  the 
government  of  the  king  of  Spain,  the  INatriet 
of  Baton  Rouge,  four  miles  and  one  third  south 
of  the  boundary  line  between  the  then  terri- 
tory of  the  king  of  Spain  and  the  territory  of 
the  United  States  of  America,  being  bounded 
on  the  north  by  lands  the  property  of  Jsmett 
Jorda,  and  by  property  of  Manuel  de  SanEos. 
and  on  the  other  sides  by  vacant  lands;  as  will 
more  fully  appear  by  an  authentic  copy  of  the 
original  act  of  sale  and  grant,  by  Juan  Ven- 
tura Morales,  commissory  of  the  army,  intend- 
ant  an'd  superintendent  ad  interim  for  Uie 
Province  of  West  Florida,  minister  charged 
with  the  final  settlement  of  all  affairs  relating 
to  the  royal  treasury  of  the  King  of  Spain  in 
Louisiana  to  the  said  Jot'cph  Reynes,  deceased, 
and  to  the  documents,  plans,  and  survcvw  ap- 
l>endfd  to  the  same;  all  of  which  are  authentic. 
and  are  referred  to  and  made  a  part  of  thii> 
petition. 

"Petitioner  further  alleges,  that  said  land  is 
Iclieved  to  he  situated  in  the  pnii-lif*  of  Ea*t 
fcliciana  and  St.  Helena,  accordin--  to  the 
iirrsent  territorial  divisions  of  this  State. 

•'■Poiilioner    alleges,    that    hia    said     ['ISl 
Howard  9. 
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dal;  authorized  ofGcer  and  agent  of  the  govem- 
Btot  of  Spain,  the  Bovereigntj  over  the  ter- 
ritOTj  in  which  the  anid  land  is  situated  at  the 
dBM  of  the  aforesaid  purchase  and  grant.  That 
Mid  MoTalea  had  full  authority  from  the  gor- 
■nmmt  of  Spain  to  eell  the  aaid  land  and  to 
pant  M,  good  and  perfect  title  thereto. 

"All  of  which  more  full;  appears  from  the 
aanexed  documents,  and  also  from  the  original 
grant  fnun  Morales,  which  hai  been  mutilated 
bj-  robbers,  who  entered  and  robbed  the  dwell- 
ing-house of  the  petitioner.  The  said  original 
act  in  the  form  in  which  it  now  exists  is  here- 
unto annexed,  together  with  the  plan  of  the 
original  survej. 

''Petitioner  alleges,  that  tha  aurvey  was 
made  and  relumed  by  the  duly  authorized  of- 
ieera  of  the  goTCmment  of  Spain,  on  the  19th 
day  of  Norember,  A.  D.  1S03,  and  that  on 
Silt  day  of  December,  A.  D.  1803,  the  money 
was  paid  by  his  said  father  to  the  govemmeut 
of  Spain  for  the  land;  and  that  the  above- 
mentioned  grant  was  made  to  his  father  on 
the  2d  day  of  January,  A.  D.  1804. 

■That  at  the  date  of  the  said  sale  and  grant 
to  his  father,  he  was  a  resident  of  the  Prov- 
iaee  of  Louisiana.  That  the  aaid  grant  was 
potected  by  the  treaty  between  the  United 
Mate*  and  the  French  Republic  of  the  30th 
day  of  April,  1S03.  And  that  said  grant  might 
hBTs  been  perfected  into  a  complete  title  under 
a^  in  conformity  to  the  laws,  usages,  and 
automa  of  the  government  of  Spain,  had  not 
tkt  sovereignty  of  the  country  been  trans- 
fwred  to  the  United  States. 

"fttitioneT  further  alleges,  that  the  said 
grant  did  eonvej  to  his  said  father  a  full  and 
eon^te  title  to  the  said  land  under  the  laws, 
eoatoms,   and   usage*   of   tha   government   of 

"Petitioner  alleges,  that  hh  olalm  to  the 
above-mentioned  land  was  presented  to  the 
commiaaioner  of  the  United  States  for  eon- 
Iraation,  and  the  aame  was  refused,  as  will  be 
■ore  folly  seen  by  reference  to  the  report  of 
Jamea  O.  Cosby,  the  said  comniigsioner,  to  be 
fi^imi  in  the  18tb  volume  of  the  American 
State  Papera,  at  pages  59  and  6S. 

"That  tha  United  States  government  has 
foaed.  and  still  refuses,  to  recognize  and  c< 
firm  the  said  claim,  and  has  asserted  a  claim 
the  same,  and  that  various  persons  have  p: 
tended  to  set  up  claims  to  said  land  adverse  to 
tha  rights  of  the  petitioner,  to  wit,  the  follow- 
ing  peraons:   L.  ^Jinders,  M.  Harris,  E.  Har- 
deaty,  Irs  Bowman,  John  Mor^n,  Joaiah  Ben- 
ten,  Z.  S.  Lyons,  and  Henry  Hawford. 
!!»•]     '"Wherefore  petitioner  prays,  that  the 
EKstrict  Attorney  of  the  United  States,  in 
I™ If   of   the   United   States,   and   the   said 
Saunders,   M.   Harris,   H.   Hardesty,   Ira   B 
man,  John  Morgan,  Josiah  Benton,  Z.  S.  Lyi 
and  Henry  Hawford,  be  cited  to  answer  this 
petition,   and   that,   after   all   due   proceedings 
had.   the   validity  of  petitioner's  claim  be  in- 
quired into,  and  that  he  be  decreed  to  be  the 
true  and  lawful  owner  of  the  said  forty  thou- 
ttnH  arpents  of  land.    And  that  for  so  much  of 
■aid  land  aa  shall  be  ascertained  to  have  been 
sold  by  the  United  States,  the  petitioner  shall 


lands   belonging  to  the  government    of    the 
United  States,  as  provided  for  by  law,  and  for 
all  other  relief  in  the  premises,  etc.,  etc. 
(Signed)  "Elmore  4,  King, 

"Solicitors  for  Complainant. 

"Joseph  Reynes,  being  duly  sworn,  deposeth 
that  the  allegations  of  the  above  petition  ara 
true.         (Signed)  Reynes. 

"Sworn  to  and  subscribed  before  me,  this 
13th  of  Afarch,  1846. 

(Signed)  Ti.  £.  Simonds, 

"Deputy-Clerk." 

Annexed  to  this  petition  were  the  above- 
recited  certificates  of  survey  and  grant. 

In  June,  1S46,  sundry  witnesses  were  exam- 
ined on  behalf  of  the  petitioner,  for  the  pur- 
pose of  verifying  the  signatures,  etc. 

The  district  attorney  appeared  on  behalf  of 
the  United  States,  and  traversed  the  petition. 
The  other  defendants  allowed  judgment  to  go 
against  them  by  default. 

On  the  3d  of  November,  1S46,  the  court  pro- 
nounced the  following  decree: 

Tbe  court  having  heretofore  token  this  case 
under  consideration,  and  having  maturely  con- 
sidered the  same,  doth  now  order,  adjudge  and 
decree,  that  the  petitioner  recover  the  land 
claimed  in  his  petition,  and  described  in  the 
survey  of  Pintado,  revised  by  Trudeau,  ap- 
pended theretu;  and  if  it  should  happen  that 
any  portion  o[  said  land  has  been  sold  or 
otherwise  disposed  of  by  the  United  States,  it 
is  ordered  that  for  such  portions  the  petitioner 
have  the  right  to  enter  other  lands  belonging 
to  the  United  States,  at  any  land  office  in  Loui- 
siana, according  to  the  provisions  of  the  elev- 
enth section  of  the  Act  of  1824.  And  it  ap- 
pearing by  reference  to  the  order  of  this  court, 
dated  the  17th  day  of  June,  1S4S,  that  peti- 
tioner's petition  has  'been  heretofore  ['13a 
taken  pro  confesso,  against  L.  Saunders,  M. 
Harris,  H.  Hardesty,  ira  Bowman,  John  Mor- 
gan, Joaiah  Benton,  Z.  S.  Lyona,  and  Henry 
Hawford,  and  the  said  defendants  not  having 
entered  their  names  to  the  said  petition,  or 
taken  any  steps  to  set  aside  the  said  order 
taJting  the  petition  pro  confesso,  it  is  further 
ordered  and  decreed  that  the  petitioner  recover 
Hie  above -described  land  from  the  said  defend- 
ants, unless  the  portions  they  may  claim  shall 
have  been  sold  to  them  by  the  government  of 
the  United  States,  or  otherwise  disposed  of  by 
the  said  government  to  the  said  defendants;  in 
which  event  the  petitioner  is  to  obtain  relief  in 
the  munner  above  pointed  out,  where  the  gov- 
ernment of  the  United  States  have  sold  or 
otherwise  disposed  of  any  portion  of  the  land 
he  claims. 

"Judgment     rendered    November    3d,     1846; 
judgment    signed   November    I2th,    1843. 
(Signed)  "Theo.  H.  McCaleb, 

"U.  S.  Judge." 

From  this  decree  the  United  States  appealed 
to  this  court. 

The  cause  was  argued  for  the  appellants  by 
Mr.  Johnson  (Attorney-UenernI),  and  by  Messrs. 
Brent  and  Hay  for  the  appellee. 

Mr.  Johnson  made  the  following  points: 

L  That  the  land  in  controversy,  being  with- 
in the  limits  of  the  territory  ceded  to  the  Unit- 
ed States  by  France  by  the  Treaty  of  30th  of 
April,  1803.  Spain  had  no  authority  to  dispose 
of  it,  her  title  having  passed  to  France  b^  l\i« 
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Treat;  of  St.  Udefonso  of  the  let  October, 
1800,  and,  conaequentlT,  the  grant  In  this  case 
ia  void.  FoBter  and  Elam  t.  Neilson,  2  Pet. 
253;  Garcia  t.  Lee,  12  Pet.  511;  and  the  18th 
volume  of  State  Papers. 

n.  That  the  Act  of  Congresa  of  the  2eth 
March,  1804,  section  14,  having  declared  null, 
void,  and  of  no  effect,  all  grants  made  within 
Baid  territory  after  the  let  of  October,  ISOO, 
the  Act  of  1844,  extending  the  Act  of  1824  to 
said  territory,  ie  to  be  construed,  among  other 
things,  with  reference  to  said  act,  and  is  not 
to  be  considered  as  giving  validitj  to  an; 
grants  tnade  after  that  date. 

Mr.  Johnson  then  gave  a  history  of  the 
country  between  the  Mississippi  and  Ferdido 
rivers.  The  eieoutive  and  legislative  depart- 
ments of  the  government  always  as9ertcd  that 
it  passed  to  the  United  States  under  the  Louisi- 
ana treaty,  because  Spain  ceded  Louisiana  to 
Fmnce  with  the  same  limits  which  bounded  the 
Province  when  France  formerly  poas eased  it, 
137']  which  limjts  'included  the  country  in 
qucation.  He  referred  to  the  oorrespondirnco 
between  our  ministers  and  M.  Cevallos,  the 
Minister  of  Foreign  Relations  of  Spain,  in 
"State  Papers,"  Foreign  Relations,  Vol.  II., 
pp.  629  to  680.  Spain  said  this  country  did  not 
belong  to  us,  and  retained  poasesxiun  of  it 
until  the  year  1810.  The  rest  of  Louisiana  was 
delivered  to  us  in  1804.  All  grants,  in  order  to 
be  valid,  must  have  emanated,  after  1803,  from 
the  United  States;  and  between  1801  and  1803 
from  the  French  government.  This  court  has 
given  this  construction  to  the  treaty.  In  the 
case  of  Foster  and  Elam  v.  Neilson,  the  court 
had  only  the  American  copy  of  the  Treaty  of 
1810  before  it,  which  said  that  grants  of  land 
should  be  ratified  and  confirmed,  implying  that 
some  act  of  ratification  was  to  be  done  by  our 
government  after  the  treaty.  But  in  the 
ArreilonUo  case,  the  Spanish  Copy  was  pro- 
duced, which  said  that  the  grants  should  re- 
main ratified  and  confirmed.  But  this  article 
only  related  to  the  tipanish  side  of  the  line, 
and  has  no  application  to  what  had  been  our 
Bide  of  the  line  since  1803.  In  Garcia  v.  Lee, 
the  court  confirmed  its  former  decision,  except 
■o  far  as  it  was  changed  by  the  production  of 
the  Spanish  copy  of  the  Treaty  of  1819.  We 
became  proprietors  of  Louisiana  in  October, 
1800.  Cfonsequently,  all  subsequent  Spanish 
grants  are  void,  like  the  grant  now  before  us. 
The  court  below  cunflrmrd  this  grant,  upon  the 
ground  tliat  (he  Act  of  Congress  of  1824  im- 
parled validity  to  it.  This  is  the  only  queslioD 
now  to  be  argued;  all  the  rest  is  settled  law. 

[Mr.  Johnson  then  referred  to  and  CKamined 
all  the  laws  of  Congress  between  1804  and 
1824.  to  show  that  they  all  considered  such 
grants  void.]  The  Act  of  1824  does  not  recog- 
nise such  a  grant  as  valid.  Tbe  claimant  muat 
show  that  the  grant  Tinder  which  he  claims 
was  legally  made,  which  it  was  not;  and  be 
must  show,  also,  that  tlie  inilioate  would  have 
ripened  into  a  perfect  title  under  the  Spanish 
laws,  which  the  present  grant  could  not  have 
done.  He  must  show  that  tlie  grant  was  pro- 
tected by  our  treaty  with  France.  But  the 
date  of  the  grant  here  is  Bubsc<|uent  to  the 
treaty,  and  to  confirm  it  we  should  have  to 
recogniKo  Spain  as  tlie  sovereign  of  the  coun- 
try.   The  only  grants  embraced  within  the  Act 


f  1824  are  those  made  by  Spahi  befora  IBM, 
r  by  France  between  ISOO  and  1803.  The  Act 
f  1844  did  not  go  as  far  as  that  of  1824,  be- 


then,  and  Congress  could  not  have  in- 
tended to  undo  what  ^ey  had  been  doing  ever 
since  1804,  when  they  declared  aU  such  grants 

'Messrs.  Brent  and  May,  for  the  ap-  ['IXS 

pellee,  contended; 

1.  That  his  title  papers  (not  objected  to  in 
the  court  below)  establisb  a  suflicicnt  title  Wi- 
der the  laws  of  Spain,  to  entitle  him  to  the 
benefits  of  the  Act  of  2Gth  ^lay,  1824. 

2.  That  the  grant  relied  on  was  in  itself  a 
complete  title  prior  to  the  10th  of  March, 
1804;  and  if  not,  then  the  claim  set  up  uii;;ht 
have  been  matured  into  a  complete  title,  had 
not  the  country  been  transferred  to  the  United 
States. 

3.  That  the  decree  should  be  affirmed. 

The  Act  of  17th  June,  1844,  ch.  95  (5  SUL 
at  Large,  670),  revives  so  much  of  the  Act  of 
26111  May,  1824.  eh.  173  {4  Stat,  at  Large,  52), 
as  relates  to  the  State  of  Missouri,  for  five 
years,  and  applies  the  law  of  1824  to  Louisi- 
ana, the  same  aS  it  was  enacted  for  Missouri. 

By  the  Act  of  1844,  ch.  05,  therefore,  the 
court  has  jurisdiction  over  land  claims,  origi- 
nating with  the  Spanish,  French,  or  British 
authorities,  to  the  same  extent  that  the  court 
had  under  the  Missouri  law. 

The  Act  of  1824,  ch.  173  (4  Stat,  at  I^rge, 
62),  allows  any  person  claiming  lands  in  tl^t 
part  of  the  late  Province  of  LouisiaJia  which  it 
now  included  within  tho  State  of  Missouri,  by 
virtue  of  any  French  or  Spanish  grant,  conces- 
sion, warrant,  or  order  of  survey,  legally  made, 
granted,  or  issued,  before  the  10th  of  March, 
1804,  by  the  proper  authorities,  to  any  person, 
etc.,  resident  in  the  Province  of  Louisiana  at 
the  date  thereof  (meaning  the  date  of  the 
grant,  etc.),  or  on  or  before  the  10th  of  March, 
1804  (meaning  resident  in  Louisiana  on  or  be- 
fore the  lOlli  of  March,  1804),  which  was  pro- 
tected or  secured  by  the  treaty  between  tho 
United  States  of  America  and  the  French  Re- 
])ublic,  of  the  30th  April,  1803,  and  which  mijiht 
have  been  perfected  into  a  complete  title,  under 
and  in  conformity  to  the  laws,  usages,  and 
customs  of  the  guvernnient  under  wliich  the 
same  originated,  had  not  the  sovereignty  »t 
the  country  been  tronsferred  to  the  United 
States.  The  act  then  proceeds  to  direct  the 
manner  of  instituting  suit  etc. 

The  facts  connected  with  this  very  claim  will 
be  found  fully  reported  by  the  Commissioner 
in  the  18th  volume  of  American  State  Paper* 
(3d  vol.  on  Public  Lands),  50,  and  66. 

With  a  view  to  explain  the  rights  secured  by 
tliis  act  of  2Gth  May,  1824.  we  will  briefly  e 
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to  Spanish  claims;  and  more  particularly  those 
decided  under  this  very  law. 

Foster  and  Eiam  v.  Xcilson  (2  Peters.  254) 
was  a  pi'titory  or  possessory  action  broufiht  by 
individuiils  against  ft  possessor  (undi-r  no 
special  act  of  Congress),  to  recover  land.-  lying 
east  of  '(he  Missiasippi  River  and  west  ['IS* 
of  the  Pcrdidn.  It  was  brought  to  try  the 
ipip^iion  whether  that  district  of  country 
paniied  to  the  United  States  under  the  Treaty 
Hownrd  •. 
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of  FAris,  dftted  30th  April,  1803,  and  if  it  did 
aot  n  p«as,  then  to  raise  the  inquiry  whether 
tk*  Spknish  grants  made  by  Spain  while  ahe 
was  de  facto  aoTercign  of  all  that  district  of 
(Ountrj  were  not  protected  by  the  eighth 
article  of  the  Treaty  of  Washington  22d  Febru- 
ary. 1819,  bjr  which  Spain  ceded  to  the  United 
S:«tes  the  two  Ftoridas. 

On  both  these  questions  the  court  decided 
•pinst  the  daimanta.  On  the  first,  because 
the  l^islative  and  eiecutivG  departments  had 
precluded  all  inquiry  into  thia  purely  political 
qontion,  by  asserting  out  right  to  the  terri- 
tory under  the  Treaty  of  1SD3.  Bee  2  Peters, 
307.  And  on  the  second  question,  because  the 
court,  although  divided  on  the  efTect  of  the 
eighth  article  of  that  treaty  (see  2  Peters,  313), 
fnlly  concurred  in  considering  that  treaty  aa 
practically  securing  no  rights  to  Spanish 
claimants,  until  Congress  should  legislate  for 
the  purpose  of  executing  its  guarantees.  2 
ftters,  314,  315.  And  inasmuch  as  Congress 
had  failed  to  confirm  Spanish  titles  west  of 
the  F^rdido,  therefore  no  right  could  be  set 
Bp  at  law  urder  that  treaty.  2  Peters,  315, 
jjid  the  difficulty  which  in  that  case  was  in- 
inrmountable  was,  that,  even  if  the  Treaty  of 
IS19  protected  the  Spanish  titles  west  of  the 
Ferdido,  yet  Congresa  had  never  repealed  the 
foorlrenth  section  of  the  Act  of  1804,  2  Stat. 
at  Large,  287.    See  2  Peters,  317. 

Now,  aa  our  land  lies  within  the  disputed 
territory,  it  is  clear  that  we  cannot  recover  un- 
Ie»  Congress  has,  by  the  Act  of  1824,  above  re- 
dtrd,  conferred  new  rights  on  the  Spanish 
daimanta.  We  shall  contend  that  the  Act  of 
1824  ia  not  meant  to  open  the  question  whether 
tte  lands  or  territory  in  dispute  passed  to  our 
fDmnunent  by  the  Treaty  of  1303,  but,  asaum- 
mg  that  they  did  so  rightfully  pass,  still  to 
racognizfl  those  grants  as  entitled  to  respect, 
because  made  by  the  government  de  facto. 
And  sorely  nothing  could  be  more  inequitable 
than  for  onr  government  to  repudiate  grants 
made  by  Spain  while  in  actual  possession  of 
the  territory,  with  a  claim  to  hold  it  rightfully. 

Hence  the  Act  of  IS24,  sec.  2,  enacts  that  the 
final  decree  shall  "settle  and  determine  the 
qncstion  of  the  validity  of  the  title  according 
to  tlte  law  of  nations,  the  stipulations  of  any 
treaty  and  proceedings  under  the  same,  the 
KToml  acts  of  Congress  in  relation  thereto, 
and  the  laws  and  ordinances  of  the  government 
from  which  it  ia  alleged  to  have  been  derived, 
aad  all  other  questions  properly  arising  be- 
tween the  claimants  and  United  States." 
140*]  'According  to  the  law  of  nations,  and 
regarding  it  alone  as  the  basis  of  the  decree, 
the  grants  of  a  government  de  facto  are  valid. 
In  support  of  this  position,  we  refer  to  State  of 
Bhode  Island  r.  Massachusetts  (12 Peters, T48), 
12  Wheat,  535;  8  Wheat.  509;  S  Peters,  712, 
734;  10  Peters,  330;  Ibid.  718;  8  Peters.  445; 
9  Peters.  138;  fi  Bob.  Adm.  Hep.  113;  1  Kent's 
Com.  177- 

It  will  be  seen  by  reference  to  history,  and 
to  the  decision  of  this  court,  that  ths  formal 
■nrreader  to  the  United  States  was  not  made 
BBtil  the  20th  of  December,  1803,  and  that  in 
fact  the  United  States  did  not  take  posaes- 
sioD  lutil  some  time  after.  Foster  and  Etam 
V,  Neilson,  2  Peters.  303. 

Tbit  Spain  ^*'  ^  possession  of  this  terri- 
itL.  ed. 


I  torj'  in  1804  and  later,  and  issued  grants 
,  thereof,  was  recognized  In  Keene  v.  McDon- 
■  ough  (8  Peters,  310),  Pollard's  Heirs  \.  Kibbe 
(14  Peters,  364).  8o  that  here  was  a  de  facto 
sovereignty  certainly  until  the  20th  of  De- 
cember, 1803. 

On  the  19th  of  November,  1803,  the  Spanish 
surveyor  had  returned  the  certificate  of  his  lo- 
'  cation  of  the  lands  of  Reynes,  giving  the 
'  boundaries  and  returning  the  appraisement  or 
price  to  be  paid,  and  certifying  the  delivery 
to  the  purchaser. 

This  alone  was  an  inchoate  title  prior  to  a 
surrender  of  possession  by  Spain,  which  would 
per  se  entitle  us  to  recover,  as  it  recites  an 
order  of  survey  and  is  based  on  such  order, 
because  the  order  alone  would  be  sufficient  if 
It  could  be  matured  to  a  complete  title  under 
the  Spanish  laws  as  to  the  extent  to  which  in- 
choate rights  are  protected.  See  Mitchell  v. 
United  States,  9  Pet.  711;  Chouteau's  Heirs  v. 
United  States,  9  Pet.  145;  Barry  T.  Gamble,  3 
H6w.  32. 

But  it  will  be  observed  that  the  Act  of  2Gth 
May,  1821.  equally  respects  titles  which  have 
been  completed  under  the  Spanish  authorities, 
prior  to  the  10th  of  March,  1804. 

Congress  have  therefore  virtually  submitted 
the  ijucstion  to  the  courts,  whether  a  grant 
like  the  one  to  Reynes  (which  was  executed  by 
Morales,  2d  January,  1804)  should, '  on  the 
principles  of  equity  or  the  law  of  nations,  or 
the  terms  of  "any  treaty  or  any  act"  of  Con- 
gress, be  confirmed  and  respected. 

It  does  not  distinctly  appear  why  Congress 
fixed  the  10th  of  March,  1804,  as  the  limit  of 
inquiry,  unless  that  was  the  period  when  pos- 
session of  Louisiana  by  the  United  States  was 
supposed  to  be  consummated.  This  court  have 
fixed  the  date  of  our  possession  of  Louisiana  to 
be  in  March,  1804.  Chouteau  v.  Eckhart.  2 
How.  373. 

The  fourteenth  section  of  the  Act  of  2flth 
March,  1804  (2  Stat,  at  Large,  287),  had  an- 
nulled all  Spanish  grants  subsequent  to 
•the  Treaty  of  Ildefonso  in  1800,  and  ['IJI 
doubtless  Congress  meant,  by  designating  the 
10th  of  March,  1804,  as  the  hrait  of  inquiry,  to 
admit  the  eijuity  of  all  legal  grants  made  by 
the  authorities  in  possession,  and  even  all  in 
choate  rights  originating  prior  to  that  day. 

It  cannot  be  possible  that  Congress  de- 
signed by  the  Act  of  20th  May,  1824,  to  suhmit 
grants,  etc.,  made  by  Spain  prior  to  the  10th 
of  March,  1804,  to  the  jurisdiction  of  the 
courts,  merely  to  decide  that  Spain  had  no  ti- 
tle to  make  such  grants.  We  therefore  regard 
the  act  of  Congress  as  virtually  admitting  the 
title  of  Spain  lo  make  these  grants  up  to  the 
10th  of  March,  1804.  But  even  if  the  courts 
are  to  decide  on  the  title  of  Spain,  as  well  as 
the  validity  of  the  grant  under  lier  laws,  then 
it  is  clear  that  the  title  of  a  de  facto  sovereign 
is  sufficient. 

Should  it  be  contended  that  the  words, 
"which  was  protected  or  secured  by  the  treaty 
betwer  the  United  States  of  America,  and  the 
French  Republic  of  the  30th  April,  1803,  and 
which  might  have  been  perfected  into  a  com- 
plete title."  etc.,  are  restrictive  of  the  class  of 
claims  to  be  adjudicated  on,  and  designate  only 
such  claims  as  had  nripnated  at  the  date  of 
that  treaty,  and  exclude  such  claims  aa  m\^- 
1% 
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luited  after  that  date  and  prior  to  the  lOtb 
cf  March,  1804,  then  we  subtuit  that  such  i 
construction  would  reject  as  idle  and  unmean- 
ing all  that  part  of  the  act  which  refars  to  or- 
dera  of  survey,  grants,  etc,  made  or  issued 
prior  to  the  10th  of  March,  1804:  for  if  grants 
■OT  titles  acquired  Eubaequent  to  the  Treaty  of 
30th  April,  1803,  are  not  protected  by  its  terms, 
then  why  designate  the  lOth  of  March,  1804,  as 
the  period  anterior  to  whith  any  order  of  sur- 
vey, etc.,  might  be  considered  and  decided! 
Can  it  be  that  an  order  of  survey  me 
to  the  loth  of  March,  1804,  ia  to  he  cunaidered 
merely  to  be  rejected!  Such  a  construction, 
without  reason  and  in  violation  of  the  letter  of 
the  law,  must  be  wholly  untenable. 

The  Treaty  of  Paris,  by  which  tha  United 
'States  acquired  Louisiana  from  France,  w:" 
be  found  in  2  White's  New  Recopilacion,  10  , 
and  bears  date  on  the  30th  of  April,  1803,  by  : 
which  it  will  be  seen  that  France  only  '  ' 
Louisiana  "as  fully  and  in  the  same  mi 
as  she  had  acquired  it  by  the  treaty  of  Bt 
Ildefonso.     See  Art.  1. 

Now,  whatever  rights  were  acquired  by 
France,  it  will  be  seen  that  the  act  of  delivery 
by  Spain  only  bears  date  the  30th  of  Novem- 
ber, 1803,  and  was  not  depusited  among  the 
archives  until  the  2Sth  of  December,  1803.  2 
^Vbite's  New  Recopilacion,  195,  ISS. 

So  that  it  is  clear  that  France  had  no  actual 
142*1  posaession  until  'the  30th  of  November, 
1803,  nor  did  she  transfer  this  posse 
the  United  States  until  the  20th  of  December, 
1803,  2  White's  Eeeopilocion,  226.  And  even 
these  transfers  were  mere  paper  transfers  of 
jMBsession,  which  in  fact  waa  not  consummated 
until  some  time  afterwards. 

Art.  4th  of  this  treaty  provides  for  the  send- 
ing of  a  French  commissary  thereafter,  to  de- 
liver possession  of  Louisiana  to  the  United 
States;  and  art.  6th  shows  that  the  possession 
was  not  designed  to  be  changed,  or,  in  other 
words,  that  the  treaty  was  not  to  go  into  effect 
until  the  exchange  of  ratifications.  Thia  ex- 
'Change  of  ratificationa  did  not  take  place,  un- 
til the  21st  of  October,  1803,  so  that  rights 
which  were  inchoate  prior  to  that  day  are  se- 
■«ured  by  the  treaty  under  its  guarantees  of 
property  to  the  citizena.     12  Pet.  209. 

if,  therefore,  the  treaty  be  regarded  as 
■peaking  from  the  exchange  of  ratificationa, 
then  our  order  of  aurvey  was  expressly  pro- 
tected, being  dated  on  1st  September,  1803,  as 
recited  in  the  return  of  survey  and  appraise- 
ment and  delivery.  These  recitals  are  evidence. 
United  States  v.  Arredondo,  B  Pet.  729,  731; 
United  States  r.  Clark,  8  Pet.  488;  see,  also, 
this  order  of  survey,  18  American  State  Papers, 
69;  3  Story  on  Const,  sec.  1507;  Rawle  on 
Const.  58.  57;  Vattel.  sees.  156,  208. 

It  will  be  seen  that  no  objections  were  taken 
below  to  the  petitioner's  evidence,  or  the  facts 
recited  therein.  Then  there  is  proof  in  this 
wause  of  an  inchoate  title  expressly  protected 
as  property  by  the  treaty,  speaking  from  the 
-date  of  its  ratification.  2l9t  October,  1803;  and 
it  BO,  the  cause  ia  ended. 

But  if  we  are  wrong  in  thia,  then  we  con- 
tend that  the  third  articli:  of  the  treaty  which 
declares  that  "in  the  mean  time  they  (the  in- 
•babitantsl  shall  be  mainlaiiied  and  protected 
In  the  free  enjoyment  of  their  liberty,  pruper- 
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ty,  and  reli^on,''  wai  designed,  not  only  to 
protect  existmg  grants,  but  such  property  m 

might,  in  the  mean  time,  be  lawfully  acquired, 
either  by  purchase  from  individuals,  or  tlM 
government  de  facto. 

The  right  to  acquire  property  may  be  s^d 
to  be  property;  and  inasmuch  aa  the  United 
Slatea  were  not  in  a  condition  to  grant  the 
public  domain  until  the  20th  of  Decembei, 
1803,  or  after  that  time,  the  treaty  must  be 
equitably  construed  aa  protectinz,  proapectiva- 
ly,  property  acquired  from  Spain,  while  her 
laws  were  lawfully  in  force.  Otherwise,  rights 
arising'Under  those  laws  would  be  disregarded, 
while  the  laws  were  held  valid,  and  binding  on 
the  inhabitants.  In  support  of  these  views  vrq 
refer  to  the  case  of  Delassus  t.  The  United 
States  (9  Pet.  131),  but  more  earnestly  to  tka 
se  of  Smith  v.  The  United  States  (10-  Pet 
0.) 

'Our  grant  being  signed  by  Morales,  [*14S 
the  Governor  and  Intendant  of  Louisiana,  M 
proved  by  Mazureau,  and  by  Bouligny,  there 
can  be  no  question  about  his  power  to  make 
such  a  grant,  as  this  court  Ium  already  de- 
cided. Z  How.  374;  4  How.  460;  also,  0  Pot 
714  and  723,  724,  727. 

The  case  of  Arredondo  r.  The  United  Statei 
(6  Pet.  691)  was  instituted  under  the  sixth 
section  of  the  Act  of  23d  May,  1828.  The  sixth 
section  of  this  law  wilt  be  found  in  the  note  ta 
6  Peters,  707;  by  which  it  appears  that  the 
Arredondo  claim,  which  contained  more  land 
than  the  commisaioners  were  authoriz«l  t«  de- 
cide on  (they  being  limited  to  a  league  square 
e  Pet.  70S),  depended  on  this  very  act  of  2Stk 
May.  1824,  which  was,  in  such  cases,  applied 
to  Florida.  See  Bth  section,  recited  in  6  Peters, 
707,  708.  In  that  case  the  court  say,  that  tlM 
case,  as  presented  under  the  Act  of  1824,  aa- 
Bumes  a  very  different  aapect  (from  that  cf 
Foster  and  Elam  v.  Neilaon) — that  the  own- 
ership of  the  land,  by  the  United  States  or  the 
claimant,  is  to  be  considered  as  a  "purely  ju- 
dicial question,"  and  to  be  decided  "aa  betweca 
man  and  man."    S  Pet.  712. 

And  in  that  very  case  the  court  proceeded  to 
confirm  the  claim,  by  regarding  the  treaty  of 
cession,  not  as  requiring  further  legislation  to 
confirm  the  claims,  but,  as  of  itself,  and  by 
itself,  the  basis  of  a  valid  title. 

Next  in  order  is  the  case  ol  The  United 
States  V.  Perchman,  7  Peters,  which  is  only  ma- 
terial aa  establishing  that  the  decision  in  Foe- 
ter  and  Elam  v,  Neilson  would  have  been  differ- 
ent if  the  Spanish  copy  of  the  Treaty  of  ISlt 
had  been  before  the  court  (see  7  Pet.  89).;  and 
as  being  a  case  in  which  the  Spanish  claim  waa 
established  substantially  under  the  Act  of  26tk 
May.  1824,  which  was  applicable  to  the  caae. 
See  7  Pet.   84,  85. 

Garcia  v.  Lee,  12  Pet.  616,  was  a  case  not 
instituted  under  any  act  of  Congress,  but,  like 
Foster  and  Elam  v.  Keitson,  involved  the  right 
of  Spain  to  grant  titles  in  that  part  of  Loiud* 
ana  east  of  the  Mississippi  River;  and  it  waa 
held,  that  the  grant,  being  by  Spain  in  lS06v 
was  to  be  disregarded,  under  the  principla  of 
Foster  and  Elam  v.  Neilson. 

Lcs  Bois  V.  Bramell,  4  Uow.  463,  considera 
the  confirmation  of  a  Spanish  claim  by  a  board 
of  commissioners,  or  by  Congress  directly  or 
by  the  district  courts,  by  force  of  tbe  Act  ol 
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Hr.  Justice  Daniel  delivered  the  opinion  of 
lh«  court: 

The  petitioner  in  the  court  below,  as  the 
heir  of  Jos6  Rejnes,  claimed,  under  a  grant 
m*]  from  the  govifrnment  of  Spain  'forty 
khouaand  arpents  of  land,  lying  witliii.  what 
wu  formerly  the  district  of  Baton  Rouge,  now 
■oaking  portions  of  the  pariBliea  of  East  Feli- 
ciana and  St.  Helena  in  the  SUte  of  Louisiana. 
The  ODCumenta  upon  which  this  claim  is  assert - 
I'd.  ao  far  as  the  formalities  entering  into  the 
t-reation  of  a  oomplete  title  under  the  Spanish 
jiuTcnunent  are  requisite,  appear  to  be  regular, 
and  to  have  been  admitted  in  evidence  without 
exception.  No  exception  either  has  been  taken 
to  the  verity  of  the  signaturea  and  certiGcates 
appended  to  those  documents,  or  to  the  truth  of 
the  offi'^ial  position  of  the  agents  b;  whom 
those  aignaturea  and  certidtatea  have  been 
made.  The  questions  arising  upon  this  record 
grow  oat  of  considerations  beyond  the  mere 
facta  admitted  aa  above  mentioned,  considera- 
tioiu  involving  the  powers  of  the  agents,  whose 
acta  are  relied  on,  as  affected  by  the  treaties, 
bf  the  political  sovereignty,  and  by  the  legis- 
lation  of  the  United  States. 

The  petition  in  this  case,  if  not  by  its  own 
terms,  haa,  by  the  arguments  adduced  in  its 
deport,  been  rested  upon  the  Act  of  Congress 
«f  May  20,  1324  (re-enacted  by  the  Act  of 
Jae  17,  1814,  and  extended  in  its  operation  to 
daina  originating  with  either  the  Spanish, 
nocfc,  or  British  authorities),  by  which  act 
it  ■cems  to  be  supposed  that,  beyond  the 
mat  permission  therein  given  to  proceed 
agalut  the  United  States  as  defendants  in  their 
ova  court*,  aome  easeutial  riglits  in  the  sub- 
ject* of  pursuita  have  been  originated  or  supcr- 
iHdnced  on  behalf  of  claimants — rights  which 
but  for  the  law  of  1S24  could  not  have  exist- 
ed. The  character  of  this  hypotbesis  requires 
particular  examination,  as  upon  its  correctness 
or  it*  fallacy  must  depend  the  fate  of  Uiis 
claim,  and  of  every  other  similarly  situated. 
Parsuing  this  theory,  it  is  insisted  that  the  pe- 
titioner (the  defendant  in  error  here),  as  the 
heir  of  a  purclia^er  for  valuable  consideration 
fnm  the  Spanish  authorities,  and  holding  the 
evidence*  of  a  perfect  title  from  those  authori- 
tie*  is  now  permitted  to  show  that  be  falU 
vithia  the  class  of  persons  whose  rights  have 
b*CB  protected,  both  by  the  Treaty  of  St.  llde- 
fmiBo,  between  Spain  and  France,  of  the  1st  of 
October,  1800,  and  by  the  Treaty  of  Paris  be- 
tween France  and  the  United  States,  of  the 
MIth  of  April  1803,  and  who  are  especially  re- 
ferred to  and  provided  for  in  the  Act  of  1824. 
In  answer  to  this  pretension  of  right  under  the 
Act  of  I8Z4,  it  might  perhaps  be  suflicient  to 
obaerre,  that,  if  this  right  be  asserted  in  virtue 
of  a  pnfect  Spanish  title,  it  would  seem  to  he 
comprised  neither  witliin  the  mischief  nor  the 
remedy  contemplated  by  the  statute.  The  mis- 
chief inlmded  to  be  provided  for  by  the  Act  of 
ia24  wa*  the  inchoate  or  incomplete  condition 
145*3  of  titles  having  a  fair  'and  just  and 
legal  inception  under  either  the  French  or 
l^panish  governments  of  Louisiana,  but  which, 
by  reason  of  the  abdication  or  superseding  of 
tfanae  govemmeDt*,  and  by  that  cause  only,  bad 
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not  been  completed.  The  remedy  was  the 
permission  to  bring  such  titles  before  the  court* 
of  the  United  States,  and  there  to  render  them 
complete,  and  to  establish  them  by  proof  of 
the  legality  and  justice  of  their  origin  and 
character.  Such,  then,  being  the  mischief  de- 
clared, and  such  the  remedy  provided  by  the 
statute,  it  is  difGcult  to  perceive  the  reason  or 
the  authority  for  bringing  before  the  courts 
merely  for  supervision  titles  alleged  to  be  al- 
ready perfected  under  the  unquestionable  and 
competent  authority  of  either  Spain  or  France. 
With  regard  to  titles  so  derived  and  so  consum- 
mated, there  is  no  provision  made  by  the 
statute.  None  could' be  requisite;  and  there 
could,  with  reference  to  such  titles,  be  nothing 
for  the  courts  to  act  upon,  nothing  which  it 
was  competent  for  them  to  consider.  Con- 
ceding for  the  present  that  the  title  before  ua 
has  not  been  completed,  the  Inquiry  presents 
itself,  whether  in  other  respects  it  corresponds 
with  the  description  of  claims  authorized  by 
the  law  to  be  brought  before  the  courts  for 
completion  and  establishment.  Amongst  the 
requisites  demanded  for  these  titles  by  the 
statute  are  the  following:  That  they  elialt  be 
legally  granted,  by  the  proper  authorities,  to 
persons  resident  within  the  Province  of  Louisi- 
ana at  the  time,  or  on  or  before  the  10th  day 
of  March,  1804;  that  they  should  be  such  claims 
as  were  protected  or  secured  by  the  treaty  he- 
twetii  the  United  States  and  the  French  Re- 
public of  the  30th  of  April,  1S03,  and  which 
might  have  been  perfected  into  complete  titles 
undei*  and  in  conformity  to  the  laws,  usages, 
and  customs  of  the  government  under  whicli  the 
same  origiuated,  had  not  the  sovereignty  of 
the  country  been  transferred  to  the  United 
States,  With  regard  to  the  modes  of  proceed- 
ing by  which  these  claims  are  to  be  brought  be- 
fore the  courts,  the  statute  next  prescribes  that 
it  shall  be  by  petition  setting  forth  fully  and 
plainly  the  nature  of  the  claim  to  the  lands, 
etc.,  particularly  stating  the  date  of  the  grant, 
concession,  warrant,  or  order  of  survey,  under 
which  the  claim  is  made,  by  whom  issued,  etc 

By  the  second  section  of  the  statute  it  is  en- 
acted, that  every  petition  which  shall  be  prose- 
cuted under  its  provisions  "sholl  be  conducted 
according  to  the  rules  of  a  court  of  equity, 
except  that  the  answer  of  the  District  Attor- 
ney of  the  United  States  shall  not  be  required 
to  be  verified  by  liis  oatli — and  the  said  court 
shall  have  full  power  and  authority  to  hear 
and  determine  all  questions  ariaini;  in  said 
cause,  relative  to  the  title  of  the  claimant,  the 
extent,  locality,  and  boundaries  of  the 
'claim  or  other  matters  connected  there-  ['146 
with,  fit  and  proper  to  be  heard  and  deter- 
mined, and  by  a  linal  decree  to  settle  and  de- 
termine the  question  of  the  validity  of  the  ti- 
tle, according  to  the  laws  of  nations,  the  stip- 
ulations of  any  treaty  and  proceedings  under 
ame,  the  several  acts  of  Congroaa  in  rela- 
thereto,  and  the  laws  and  ordinances  of 
the  governments  from  which  it  is  allegod  to 
have  been  derived." 

In  part  compliance  with  the  act  of  Congrcas, 
the  petitioner  alleges,  that  his  father  acquired 
the  land  claimed  (now  situated  witliin  the  par- 
islK-s  of  East  Feliciana  and  St.  Helena  in  the 
State  of  Louisiana)  by  purchase  and  grant  from 
' Ventura  Morales,  the  duly  authorized  ot- 
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fleer  And  agent  of  the  Spooiah  government, 
the  then  sovereignty  over  the  territory  in 
which  the  said  land  la  situated,  a.t  the  time  of 
the  purchaue  and  grant;  and  that  Morttlcs  had 
full  authoi'ity  from  the  government  of  ^piLin 
to  sell  the  Biiid  land,  and  to  grant  a  good  and 
perfect  title  thereto.  The  petitioner  goes  onto 
allege,  a  aurvoy  made  and  roturnod  by  the  duly 
aathorized  officer  of  the  Spnnish  government, 
on  the  19th  day  of  November,  1803;  payment 
of  the  purchase  money,  on  the  30th  of  Decem- 
ber, 1803,  and  the  emanation  or  isHaing  of  the 
grant  to  the  father  of  the  petitioner,  on  the  2d 
of  January,  1804.  In  support  of  the  petition 
there  are  made  exhibits,  the  certinr'ates  uf  the 
deputy  and  principal  surveyors,  Pintado  and 
Trudeau,  and  the  grant  from  Morales  to  the 
father  of  the  petitioner,  for  the  land  in  ques- 
tion; these  documents  respectively  correspond 
in  dates  with  the  allegations  of  the  petition. 

Upon  the  aforegoing  allegations  and  docu- 
ments it  is  insisted  for  the  defendant  in  error, 
that  by  operation  of  the  acts  of  1824  and  1844 
already  cited,  and  by  virtue  of  stipulations 
in  the  treaties  of  St.  Uiiefunso  and  of  I'aris, 
and  by  the  rules  of  the  law  of  nations  as  ap- 
plicable to  those  treaties,  his  rights  to  the 
[and  granted  by  Horalcs  to  his  father  have 
been  protected,  and  that  the  pelitiouer  is  en- 
titled tliereto,  as  adjudged  to  him  by  the  Dis- 
'   trict   Court. 

With  respect  to  that  interpretation  of  the 
acts  of  Congress  which  would  expound  them  as 
conferring  on  applicants  new  ri(,'hts  not  pre- 
viously existing,  we  would  remark  that  such  an 
interpretation  uccords  neither  with  tlic  lan- 
guage nor  the  obvious  spirit  of  those  laws;  for 
if  we  look  to  the  language  of  the  Act  of  1824, 
we  find  that  tlie  grants,  surveys,  etc.,  which  are 
authorii^td  to  be  brought  before  ttie  courts,  urc 
those  only  which  had  been  legally  made,  grncit- 
ed,  or  issued,  and  wbich  were  also  protecU-d  by 
treaty.  The  legal  inlcgrily  of  those  claims  {in^ 
volving  necessarily  the  competency  of  the  au- 
147*J  Ihority  "which  conferred  them)  was  a 
qualilicalion  associated  by  the  taw  with  that 
of  their  being  protected  by  treaty.  And  as  to 
the  spirit  and  intention  of  the  law,  had  it  de- 
signed to  create  new  rights,  or  to  enlarge  oth- 
ers previously  existing,  tbe  natural  and  obvious 
means  of  so  di>ing  would  have  been  a  direct  dec- 
laration to  that  effect;  certainly  not  a  provi- 
sion placing  these  alleged  rights  In  an  adver- 
sary position  to  the  government,  to  be  vindi- 
eated  by  mere  dint  of  evidence  not  to  be  re- 
kiated.  The  provision  of  the  second  section  of 
the  Act  of  ltj24,  declaring  that  petitions  pre- 
sented under  that  act  shall  "be  conducted  ac- 
cording to  the  rules  of  a  court  of  equity," 
should  be  understood  rather  as  excluding  the 
teclinicalities  of  proceedings  in  court:*,  iJiiin  as 
in  any  degree  varying  the  rights  of  parties  lit- 
igant.; as  designed  to  prevent  delays  in  adju' 
dicating  upon  titles,  as  is  furtber  shown  in  an- 
other part  of  the  same  sentence,  wljure  it  is 
derlarcd  that  these  petitions  shall  be  tri<'d 
wilbout  continuance,  unless  for  cause  shown. 
The  liniiutiona,  too,  maintained  as  to  the  cliur- 
acter  of  claims  and  that  imposed  upon  the 
courts  in  adjudicating  upon  tbi-ni.  is  further 
evinced  in  that  part  of  the  same  section  which 
saj-s,  tbat  the  court  shall  bear  and  Ji-ii'nnine 
all  questions  relative  to  the  title  of  the  claim- 


ants, the  extent,  locality,  and  boundarie*  of  tha 
claim,  and  by  final  decree  shall  settle  and  de- 
termine the  questions  of  the  validity  of  the  ti- 
tle, according  to  the  law  of  nations,  the  stipu- 
lations of  any  treaty,  and  proceeding!  tmder 
the  same,  the  several  acts  of  Congress,  and  tbr 
laws  and  ordinances  of  the  government  from 
which  It  is  alleged  to  have  been  derived.  Ib 
some  aspects  of  these  claims,  they  were  prop- 
erly to  be  denominated  equitable.  They  were 
to  be  equitable  in  the  sense  that  they  siiould 
not  be  inequitable  or  wrongful — that  they 
should  be  rightful,  and  founded  in  justice;  and 
they  were  necessarily  to  be  equitable  in  so  far 
as  they  were  incomplete,  and  could  not  there- 
fore be  maintained  as  perfect  legal  titles.  But 
in  no  proper  acceptation  could  they  be  called 
equitable  titles,  as  implying  any  addition  to 
tlieir  strength  or  any  diminution  of  the  rights 
of  the  United  States,  as  affected  by  the  statuU'. 
We  come  now  to  the  inquiry,  whether  the 
grant  in  question  was  protected  either  by  the 
treaty  of  retrocession  from  Si>ain  to  tbe  French 
Kepublic,  or  by  the  treaty  of  Paris,  by  which 
the  Territory  of  Louisiana  was  ceded  to  t^ 
United  States.  The  treaties  above  mentioned, 
the  public  acts  and  proclamations  of  the  Span- 
ish and  French  goveriinumts,  and  those  of  their 
publicly  recognized  agents,  in  carrjing  into  ef- 
fect those  treaties,  though  not  made  exhibits  ia 
this  cause,  are  historical  and  notorious  facta, 
of  wtiich  the  court  can  take  re^lar  judicial  no- 
tice; 'and  reference  to  which  is  implied  [*14S 
in  the  invesLigatioQ  before  us. 

It  is  proper  in  this  place  again  to  refer  t« 
the  date  of  tlie  certificate  of  survey  on  which  the 
grant  in  question  was  issued,  and  to  that  of  the 
grant  itself.  The  former  purports  to  have  been 
given  on  the  ISth  day  of  November,  18U3,  the 
latter  to  have  been  issued  by  Siurulcs  on  the  Zd 
of  January,  1804.  Tiie  dates  of  tbe  treatiea  of 
St.  Ildefonso  and  of  Paris  have  already  been 
mentioned — that  of  the  former  being  the  Ist  of 
October,  ISOO,  that  of  the  latter  the  30tb  of 
April,  18U3.  In  the  construction  of  treaties,  the 
same  rules  which  govern  other  compacts  prop- 
erly apply.  They  must  be  considered  as  bind 
ing  from  the  period  of  their  execution;  their 
operation  must  be  understood  to  take  eflert 
from  that  period,  unless  it  shall,  by  some  con- 
dition or  stipulation  in  the  compact  itMlt,  ba 
pustpuuud.  Were  it  allowable  at  this  day  to 
construe  the  treaty  of  St.  Ildefonso  as  not  be- 
ing operative  from  the  signature  thereof,  ita 
operation  could  by  no  construction  be  post- 
poned to  a  period  later  than  tho  21st  of  SJairdi, 
1801,  at  which  time,  by  the  treaty  negotiated 
by  Lucien  Bonaparte  and  the  Prince  of  Peace, 
Spain  accepted  from  tlie  French  Kepublic  the 
Urand  Duchy  of  Tuscany  in  full  satisfaction  of 
the  provision  stipulated  in  favor  of  the  Duke  of 
Parma;  or  at  the  farthest,  the  government  of 
Spain  must  be  concluded,  as  to  sntisfactioB 
of  the  stipulation  above  mentioned,  by  the  roy- 
al order  issued  at  Itarcclona  on  the  15th  of  Oe- 
tuber,  1811^,  annuuiiciiig  from  the  king  to  hb 
subjects  the  retruci->aiun  of  Louisiana,  and  giv- 
ing orders  for  tbe  evacuation  of  tlie  country  by 
all  Spanish  anlhiirities  aud  its  delivery  to  tien- 
eral  Victor,  or  any  otlier  olliciT  aulhorited  by 
till'  ri'i'iii-h  Ki  piLhlic  to  take  possession.  In 
obi'dii  nee  to  this  order,  formal  possession  was  om 
'  the  3Uth  of  fiovvuibur,  18U3,  duliven-d  bv  HA- 
Uowud  •. 


The  Umito  States  t.  BxjSEa. 


u4  Gu»  OilvD,  Um  Spknisb  commiaBion 
>  TaiuMtt.  th«  prefect  uid  Commisaioner 
t  Preneh  Repnblio.  The  treaty  between 
Fnited  SUtes  tnd  the  Republic  of  Fiuqcc 
ins  no  krticle  or  condition  by  which  its 
tkm  could  be  suspended.  It  declares  that 
^public,  in  pursuance  particular);  of  the 
article  of  the  treaty  of  St.  ndetonso,  has 
:cHitestible  title  to  the  dgmain  and  to  the 
raion  of  the  territory,  and  cedes  it  to  tlie 
d  States  in  the  name  of  the  French  Re- 
:  forever,  and  in  full  sovereignty,  with  all 
ighta  and  appurtenances.  This  treaty 
'ore  operated  from  its  date;  ita  subsu- 
ratification  by  the  American  government, 
be  formal  transfer  of  the  country  to  the 
[can  commiaaioners  on  the  20th  of  Decem- 
803,  have  relation  to  the  date  of  the  in' 
)  atrument.  The  riehts  'and  powers  of 
'ignty,  on  the  part  of  Spain,  over  the  ter. 
,  ceaaed  with  her  transfer  of  that  sover- 
'  to  another  government;  it  could  not  ex- 
different  governments  or  nations  at  the 
time.  The  power  to  preserve  the  peace 
rder  of  the  community  may  be  admitted 
re  been  in  the  officers  previously  appoint- 
Spain,  until  the  actual  presence  of  the 
I  of  the  succeeding  government;  but  this 
not  imply  sovereign  power  still  remain- 
.  Spain — for  if  she  continued  to  be  sover- 
Lfter  expressly  conceding  ber  sovereignty 
other  government,  sbe  might  still  right- 
icaist  and  control  that  government;  for 
'ignty  from  its  nature  ia  never  subordi- 
She  might,  if  still  sovereign,  notwiLh- 
ing  her  treaty  stipulations  with  France, 
ceded  the  entire  territory  to  aome  other 
L  That  the  govemment  of  Spain  never 
K<i  that  any  sovereign  authority  was  re- 
1  by  it  after  the  cession  to  France,  ia  ap- 
i  from  the  character  of  the  tre»ty  itself, 
r  the  acta  of  the  Spaniah  government  car- 
UMt  treaty  into  elTect.  It  is  a  somewhat 
1  fact,  that  there  is  not  in  this  treaty 
le  stipulation  or  guarantee  in  faTor  of  tbe 
a  the  property  of  the  subjects  or  inhab- 
of  tlie  ceded  country,  much  leu  a  reser- 
of  power  to  grant  or  invest  new  rights 
I  that  territory.  The  same  characteristic 
trvable  in  the  royal  order  announcing  the 
1,  and  atao  in  the  formal  act  of  delivery 
'  tsritory.  Bo  far  from  containing  any 
itipulation  or  reservation,  the  language 
I  Catholic  Majesty  may  correctly  l^  un- 
od  aa  conveying  an  acknowledgment  that 
I  Diade  no  condition  or  stipulation  what- 
n  behalf  of  hie  late  subjects,  and  had  no 
to  insist  on  anything  of  the  kind;  but 
anded  them  over  to  the  justice  or  the 
lity  of  the  new  government  to  whom 
i  transferred  them.  Thus,  in  the  order 
rcelona,  after  announcing  the  CL'^^sion  of 
rritory,  and  directing  the  collection  of  all 
ipers  and  documents  relating  to  the  royal 
ry,  and  to  the  administnition  of  the  col- 
f  Louisiana,  in  order  to  bring  thera  to 
for  the  purpose  of  settling  the  accounts; 
1  inventory  of  all  artillery,  arms,  ammu- 
,  effects,  etc.,  which  belong  to  him;  and 
prmisement  of  them  in  order  that  their 
might  be  re-imbursed  him  by  the  French 
lie,  he  uses  this  language  t  "Meanwhile, 
pe,  for  tha  tranquillity  of  tike  inliabitants 


of  said  colony,  t 
the  sincere  am 
unite  us  to  the  government  of  the  Kepublic, 
that  the  said  govemment  will  issue  orders 
to  the  governor  and  other  officers  employed  in 
its  service,  that  the  ecclesiastics  and  religious 
houses  employed  in  the  service  of  tbe 
'parishes  and  missious  may  continue  in  ['ISO 
the  exercise  of  their  functions,  and  in  tbe  en- 
joyment of  their  privileges  and  exemptions, 
granted  to  them  by  the  charters  of  their  estab' 
lishraents.  That  the  ordinary  judges  may,  to- 
gether with  the  established  tribunals,  continue 
to  administer  justice  according  to  tbe  laws  and 
customs  in  force  in  the  colony.  That  the  inhab- 
itants may  be  protected  in  the  peaceful  [wsscs- 
sion  of  their  property.  That  all  grants  of  piup- 
erty,  of  whatever  denomination,  made  by  my 
governors,  may  be  confirmed,  although  not  con- 
firmed by  myself.  I  hope  further  that  tbe  gov- 
emment of  the  Kepublic  will  give  to  its  new 
subjects  the  same  proofs  of  protection  and  af- 
fection which  they  have  experienced  under  my 
dominion. 

This  order  from  the  king  ia  an  explicit  ad- 
mission of  what  the  treaty  itself  exposes — 
namely,  that  no  special  stipulation  had  been 
made  for  the  protection  either  of  persons  or 
property;  that  he  regarded  his  own  authority 
and  the  dominion  of  Spain  over  the  territory 
as  at  an  end,  and  that  his  sole  reliance  for  the 
protection  and  welfare  of  his  late  subjects, 
and  even  for  enforcing  the  grants  he  himself, 
through  bis  officials,  had  made  to  them,  was  on 
the  justice  and  benevolence  of  the  new  govern- 
ment. So  far  as  the  acts  of  the  lOng  of  Spain 
to  be  considered  in  connection  with  the 
territory  and  its  inhabitants  ceded  by  him,  he 
appears  to  have  committed  both  to  those  prac- 
tices and  to  that  discretion  which  obtain  in 
civilized  communities,  wholly  uninfluenced  by 
ly  pledge  or  condition  exacted  by  himself. 
The  proclamation  of  the  Spanish  provincial 
officers  ia  almost  a  literal  repetition  of  this 
royal  order.  The  treaty  of  St.  Ildefonso,  then, 
can,  by  no  rule  or  principle  deducible  from  the 
laws  of  nations,  be  interpreted  as  still  reserv. 
ing  to  Spain,  after  the  signature  of  that  treaty, 
the  power  to  grant  away  the  public  domain; 
for  she  could  have  had  no  right  to  calculate 
upon  the  mala  fides  of  the  French  Republic 
with  regard  to  the  provision  for  the  Dulce  of 
Parma,  and  to  make  such  calculation  an  excuse 
for  mala  fides  on  her  own  part.  But  surely  no 
right,  under  any  pretext,  to  grant  the  public 
domain,  could  exist  in  Spain  after  the  Treaty 
of  Aranjues  of  March  21st,  1601,  between  that 
country  and  France,  by  wliich  the  Grand  Ducbj 
of  Tuscany,  that  had  beon  previously  ceded  to 
the  French  Republic,  was  accepted  by  Spain  in 
full  satisfaction  of  the  provision  agreed  to  be 
made  for  the  Duke  of  Paiina.  And  least  of  all 
could  such  a  power  continue  in  the  government 
of  Spain  after  the  royal  order  of  the  15th  of 
October,  1802,  proelaiiuiug  the  retrocession  of 
the  Territory  of  Louisiana  and  the  fulfillment 
or  satisfaction,  of  couiae,  of  all  treaty  stipula- 
tions in  reference  *to  that  territory;  L*15i 
and  all  this,  too,  promulgated  under  the  signa- 
ture of  the  king  himself. 

It  may  now  be  properly  asked,  What,  then, 
are  the  grants,  titles,  or  other  rights  ptrotecteil 
by  the  third  article  of  the  treaty  between  Lhe 


SuFBZME  Cotnr  or  the  United  Statkb. 


United  States  and  the  French  Kepublie,  of  the 
30th  April,  1803,  and  by  the  acts  of  Congress  of 

1824  and  1844,  referring  to  that  treaty,  and  to 
previous  acts  of  the  Spanish  gosemment!  The 
third  article  of  the  Treaty  of  Paris  of  1803 
is  in  these  words:  "The  inhabitanta  of  the 
ceded  territory  shall  be  incorporated  in  thf 
union  of  the  United  States,  and  admitted  as 
soon  as  possible,  according  to  the  principles  of 
the  federal  Constitution,  to  the  enjoyment  of 
all  the  rights,  advantages  and  immunities  of 
citizens  of  the  United  Stated;  and  in  the  mean 
time  they  shall  be  maintained  and  protected  in 
the  free  enjoyment  of  their  liberty,  property, 
knd  the  religion  which  they  profess."  Tho 
term  "property"  in  this  article  will  embrace 
rights  either  in  possession  or  in  action;  proper- 
ty to  which  the  title  was  completed,  or  that  to 
which  the  title  was  not  yet  completed;  but  in 
either  acceptation,  it  could  be  applied  only  to 
tights  founded  In  justice  and  good  faith,  and 
based  upon  authority  competent  to  their  crea- 
tion. The  article  above  cited  cannot,  without 
the  grossest  perversion,  be  made  either  to  ex- 
press or  imply  more  than  this.  According  to 
this  just  and  obvious  rule  of  interpretation,  the 
Treaty  of  Paris  of  April  30th,  1803,  by  any 
reference  it  could  be  supposed  to  have  to  titles 
or  claims  derived  from  Spain,  could  embrace 
such  only  as  had  their  origin  whilst  Spain  was 
the  rightful  sovereign  over  the  territory;  a 
period  which,  by  the  most  liberal  extension  of 
her  power,  cannot  be  carried  farther  than  the 
15th  of  October,  1802,  the  date  of  the  royal  or- 
der of  Barcelona.  Indeed,  if  not  from  the  date 
of  the  treaty  of  St.  Ildefonso,  yet  certainly 
from  the  21st  of  Tifarch,  1801,  grants  by  Spain 
of  the  public  domain  in  Louisiana  would  have 
been  frauds  upon  the  French  Republic,  since  by 
the  treaty  of  Aranjuez,  of  the  date  last  men- 
tioned, full  satisfaction  of  the  terms  stipulated 
for  the  Duke  of  Parma  was  acknowledged  by 
Spain.  Looking  more  particularly  to  the  docu- 
ments on  which  this  claim  is  founded,  we  And  it 
recited  in  the  certiBcate  of  rinlado,  that  the 
laud  in  question  Iiad  been  surveyed  by  him  in 
obedience  to  a  decree  of  the  General  Intcndancy 
of  the  province,  under  date  of  the  1st  of  Sep- 
tember, 1803.  This  decree  is  not  produced  in 
evidence,  but,  upon  the  supposition  that  it  was 
in  the  record,  and  properly  verified,  the  ques- 
tion of  the  competency  of  the  authority  to  or- 
der it  would  stand  precisely  as  it  docs  in  its 
absence.  Turning  next  to  the  grant  itself, 
153*]  there  are,  in  addition  to  the  faet  of  'the 
date  of  that  instrument,  other  circumstances 
disclosed  upon  its  face,  showing  not  only  the 
want  of  authority  in  the  grantor  to  make  a 
good  title,  but  which  bring  home  to  the  grantor 
and  to  the  individual  soliciting  the  grant  full 
knowledge  that  the  title  to  whatever  might  be 
properly  considered  Louisiana,  at  least,  no 
longer  remained  in  the  Spanish  government. 
The  grant  is  dated  at  New  Orleans.  It  recites 
the  application  of  Reynes  for  40,000  arpents  of 
land,  to  be  paid  for  in  letters  of  credit  formerly 
issued  by  the  provincial  government,  and  then 
goes  on  to  slate,  that,  in  consequence  of  the 
petition,  Morales  had  caused  a  certified  copy  of 
the  letter  addressed  by  that  Intendancy  to  the 
commissioners  appointed  for  the  transfer  of  the 
Province  of  Louisiana,  to  be  submitted,  with 
the  pelitioa,   to   the   Solicitor   of   the   Crowu. 


This  doeument,  then,  excludes  all  dooM  «•  to 
the   knowledge   of   the   parties   of  the  citsioa 

to  the  United  States  of  Louisiana  by  whatever 
might  have  been  its  real  boundaries.  It  to 
signed  by  Morales,  not  as  being  an  officer  of 
the  Territory  of  Louisiana,  but  as  IntendaM 
of  the  Province  of  West  Florida,  after  Louiai- 
ana  had  passed  to  two  sovereign  States  sinw 
its  possession  by' Spain,  and  after  actual  pos- 
session had  been  delivered  to  the  United  Statea. 
It  is  clear,  then,  that  the  documents  exhibited 
and  relied  on  bj  the  appellee  could  by  thrir 
own  terms  convey  no  title  within  the  Territory 
of  Louisiana,  Superinduced  upon  our  eonchi- 
sions  drawn  from  the  treaties  above  mentioned, 
and  from  the  laws  of  nations  applicable  to 
their  construction,  is  the  positive  legislative 
declaration  in  the  Act  of  Cougress  of  Mar^  8S, 
1804,  "pronouncing  all  grants  for  lands  withiii 
the  territories  ceded  by  the  French  Republic  to 
the  United  States  by  the  Treaty  of  the  30th  of 
April,  1803,  the  title  whereof  was  at  the  data 
of  the  treaty  of  St.  Ildefonso  in  the  crowa, 
government,  or  nation  of  Spain,  and  every 
act  and  proceeding  subsequent  thereto,  of  what- 
soever nature,  towards  the  obtaining  of  any 
grant,  title,  or  claim  to  such  lands,  under  what- 
soever authority  transacted  or  pretended,  be, 
and  the  same  are  hereby  declared  to  be,  and  to 
have  been  from  the  beginning,  null,  void,  aid 
of  no  effect  in  law  or  equity."  This  act  Of 
1804  explicitly  avows  the  opinion  of  the  gov- 
ernment of  the  United  States  aa  to  any  power 
or  right  in  Spain  at  any  time  after  the  treaty 
of  St.  Ildefonso.  It  covers  the  whole  subject^ 
grants,  conoesHions,  titles,  etc,  derived  frc^ 
Spain  at  any  time  subsequent  to  the  treaty, 
stamping  upon  all  such  grant*,  etc.,  the  moat 
utter  reprobation;  denying  to  them  any  va- 
lidity or  merit,  either  legal  or  equitable.  Tut 
act  of  1804  has  never  been  directly  repealed.  It 
still  operates  upon  all  the  grants,  eoncesuona, 
etc.,  embraced  within  its  provisions,  *ex-  [*1SS 
cept  so  far  as  these  provisions  may  be  shows 
to  have  been  modified  by  posterior  legislation. 
And  it  has  been  Invariably  held,  and  indwd 
must  follow  as  of  necessity,  that  imperfect  ti-  . 
ties  derived  from  a  foreign  government  can 
only   be    perfected   by    the   legislation   of   1 


thin  the  territory  of  which  France 
from  Spain  actual  occupancy,  or  of  which  tha 
United  States  ever  obtained  a  tike  occupan^ 
until  possession  thereof  was  taken  under  tlH 
proclamation  of  President  Madison,  of  Octo- 
ber loth,  1810,  and  as  the  Spanish  authority 
in  the  mean  time,  as  a  government  de  facto,  r* 
tained  possession,  they  could  in  this  charaettf 
invest  their  grantees  with  inchoate  or  equitabia 
rights,  which,  under  the  privileges  tiestowed  by 
the  acts  of  1S24  and  1844,  might  be  matunA 
into  perfect  titles  as  agiiinst  tlic  United  Statca. 
Without  stopping  to  remark  upon  the  cautloB 
which  should  ever  be  manifested  in  the  adiaia- 
sion  of  claims  which,  if  not  founded  in  violenea 
or  in  mere  niiglit,  yet  refer  us  for  their  origin 
certainly  not  to  regular  unquestioued  legal  or 
political  authority,  it  may  be  safely  said,  that 
claims  founded  upon  the  acts  of  a  govcmmaU 
de  facto  must  be  sustained,  if  at  all,  by  the  na- 
ture and  character  of  such  acts  themaelT*^ 
as  proceeding  from  the  exercise  of  the  inherent 
Howard  t. 
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tad  rigfatftil  powers  of  ui  independent  govem- 
nent.  They  on  nereT  be  supported  upon  tlie 
Mttbority  of  such  a  goremment.  If  shown  to 
lam  wigiiMted  in  a  noUtion  of  its  own  com- 
p««tB,  ftnd  in  derogation  of  rights  it  bad  ex- 
p«nl7  conceded  to  others.  Every  claim  as- 
•erted  npon  wrong,  such  as  this  latter  poajtioti 
impliea,  would  be  estopped  and  overthrown  by 
alleging  tbe  eomp&ct  or  concession  it  sought  to 
violate.  TbuB,  if  Spain,  by  the  treat?  of  St. 
Ddefouso,  did  in  truth  cede  to  France  the  lands 
lyin);  between  tbe  Mianissippi  and  Perdido,  she 
could  not,  ■■  a  govenunent  de  jure  or  de  facto, 
without  the  aaaent  of  the  United  States,  pos- 
■Fssing  all  tbe  rights  of  the  French  RepuuHc, 
make  subsequent  grants  of  the  same  lands 
cither  to  communitieB  or  to  individuals.  Her 
grants  could  not  be  regarded  as  the  inherent, 
competent,  and  uncommitted  proceedings  of  an 
independent  government  de  facto;  they  would 
be  met  and  made  null  by  her  own  previous 
acknowledgment. 

Whether,  by  the  treaties  of  St.  Tldefonao  and 
of  Pmiia,  tbe  territory  south  of  the  thirty-Erat 
degne  of  north  latitude,  and  lying  between  the 
Musiwippi  annd  Perdido,  was  ceded  to  the 
United  iStates,  is  a  question  into  which  this 
eoort  will  not  now  inquire.  The  legislative  am! 
-"-B  departments  of  the  goremment  have 
led  that  tbe  entire  territory  was  so 
1S4*]  "ceded.  This  court  have  solemnly 
■■d  repeatedly  declared,  that  this  was  a  matter 
■eenlisrly  belonging  to  the  cognizance  of  thoae 
•epartmenta,  and  that  the  propriety  of  their 
dUumiiiation  it  was  not  within  the  province 
^  the  judiciary  to  contravene  or  question.  See 
tke  eases  of  Foster  and  Elam  v.  Neilaon,  2 
FMcn,  ESS,  and  of  Garcia  v.  Lee,  12  Peters,  511, 
b  tbe  fonner  case  the  court  say:  "If  a  Span- 
ish giaAtee  bad  obtained  possession  of  the  land 
ta  diapate,  bo  as  to  be  the  defendant,  would  a 
eoort  of  tbe  United  States  maintain  bis  title 
BBder  a  Spaniafa  grant  made  subsequent  to  the 
acqniation  of  Louisiana,  singly  on  the  principle 
that  the  Spanish  construction  of  the  treaty 
of  St.  Ildefonso  was  right,  and  Uie  Americau 
e^vtruetion  wrongt  Such  a  decision  would 
•nhreit  tbooe  principles  which  govern  the  re- 
lations between  the  legialative  and  judicial  de- 
partments, and  mark  the  limits  of  each."  Sub- 
rtituting  the  United  States  as  a  defendant  in 
the  place  of  a  private  litigant  (a  privilege  per- 
mittted  by  the  law  of  1824),  the  case  supposed 
and  iatisfaetorily  answered  in  the  quotation 
jait  nade  is  in  all  its  features  precisely  ttiat 
mem  before  tbe  court;  and  to  sustain  the  pre- 
t»""™«"  of  the  appellee,  it  is  indispensable  that 
tbe  American  construction  of  the  treaty  of  St. 
DdefonBO  be  rejected,  and  the  Spanish  construc- 
tica  held  to  be  tbe  true  one.  In  the  case  of 
Garcia  v.  Lee,  this  court  say:  "The  contro- 
vetsy  in  relation  to  the  country  between  the 
Misussippi  aod  Perdido  rivers,  and  the  validity 
of  the  grsnta  made  by  Spain  in  the  disputed 
territory  after  the  cession  of  Louisiana  to  tbe 
United  States,  were  carefully  examined,  and 
deoded,  in  the  case  of  Foster  and  Elam  v. 
NeiUon.  Tbe  Supreme  Court  in  that  case  de- 
tided,  that  the  question  of  boundary  between 
ths  United  States  and  Spain  was  a  question  for 
the  I'olitical  Department  of  the  govemmenij 
that  the  legislative  and  executive  branches  hav- 
ii^  decided  tba  question,  the  courts  of  th* 
II  Ii.  ed. 


United  States  are  bound  to  regard  the  bound- 
ary determined  by  them  to  be  the  true  one. 
That  grants  made  by  the  Spanish  authorities 
of  lands  wiiich,  according  to  this  boundary  line, 
belonged  to  the  United  States,  gave  no  title  to 
the  grantees  in  opposition  to  those  clainiing 
under  the  United  States."  Has  the  law,  as  ex- 
pounded in  tbe  cases  of  Foster  and  Elam  \. 
Neilson,  and  of  Garcia  v.  Lee,  been  in  any  re- 
spect changed  by  the  Act  of  18441  Has  that 
ai:t  enlarged  the  rights  of  claimants  under 
French  or  Spanish  titles,  or  restricted  the 
rights  of  the  United  States  as  derived  from  the 
treaties  of  St.  Udefonso  and  of  Paris  T  Beyond 
an  extension  of  the  modes  of  proceeding  al- 
lowed by  the  Act  of  1824  to  claimants  in  Mis- 
souri, to  persons  claiming  under  Spanish, 
French,  or  British  titles,  within  the  States  of 
Louisiana  'and  Arkansas,  and  within  [*165 
those  portions  of  the  States  of  Mississippi  and 
Alabama  lying  south  of  the  thirty-first  degree 
of  north  latitude,  and  betivpen'the  rivers  Mis- 
siasippi  and  Perdido,  we  can  perceive  no  change 
in  the  Act  of  1824  cfTected  by  the  Act  of  1844. 
We  are  unable  to  perceive  any  addition  madt^ 
by  the  latter  act  to  the  intrinsic  strength  of 
the  claims  allowed  to  be  prosecuted,  or  any  dis- 
penaation  from  proofs  of  their  bona  fides,  or  of 
a  single  condition  prescribed  in  relation  to  their 
origin  and  character  by  the  Act  of  1824.  What 
are  the  conditions  prescribed  by  this  act  as 
indispensable  to  the  allowance  and  establish- 
ment of  titles  derived  from  France  or  Spain 
has  been  stated  in  a  previous  part  of  this  opin- 
ion, and  having  shown  the  title  of  tbe  appellee 
to  be  wanting  in  all  those  conditions,  it  is  the 
opinion  of  this  court  that  his  petition  should 
have  been  rejected,  and  therefore  that  the  judg- 
ment of  tbe  District  Court  pronounced  in  this 
cause  should  be  reversed,  uid  the  same  is  here- 
by reversed. 

Order. 
This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
tbe  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the 
title  of  the  petitioner  is  null  and  void.  Where- 
upon it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  tbe  snid  Dis- 
trict Court  in  this  cause  be,  and  the  same  is 
hereby  reversed;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Dis- 
trict Court,  with  directions  to  disinies  tbe  peti- 
tion of  tbe  claimant  in  this  cause. 


RENE  LA  ROCHE  and  Mary,  his  Wife;   Inez 

R.  Ellis,  Stephen  P.  Ellis,  and  Thomas  La 
Roche  Ellis,  Minor  Heirs  of  Thomas  U.  Ellis. 
Deceased,  by  their  Guardian  ad  litem,  Charles 
Q.  Dahlgren,  Plaintiffs  in  Error, 
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THIS    Muse    was    brought    up    by    writ    of 
error  from  tbe  Circuit  Court  of  the  United 
States    for   the   Southern    IHatrict    of   Missli- 

It  waa  an  ejectment  brought  bj  Richard 
.lones  and  wife,  against  the  plalntilTa  in  error, 
to  recover  eight  hundred  acres  of  land  in  Wil- 
kinHon  County,  in  the  State  of  MiaBissippi. 

The  suit  was  brought  in  IB23,  and  in  1S26  a 
verdict  was  reiidirid.  by  agreement,  in  favor 
of  the  plbiutiS,  subject  to  the  opinion  of  the 
court  upon  the  whole  facta  in  the  case,  Tbe 
judgment  of  the  court  below  waa  in  favor  of 
the  ptainlilT. 

Tlic  facta  in  the  ease  are  nil  recited  in  the 
i>l>lnion  of  the  court,  and  need  nut  be  repeated. 

It  waa  argued  by  Mesars.  Gilpin  and  Walker 
for  the  pluintiffa  in  error,  and  Messrs.  Law- 
rence and  Morehead  for  the  defendants  in  error. 

The  counsel  for  the  plaintilTa  in  error  con- 
tended: 

It  ia  incumbent  on  the  plaintiff  below  to  eg' 
tablish  a  right  of  potMession  of  the  tract  in 
<|iieBtinn,  existing  in  liinisi'lf,  or  those  under 
whom  he  claims,  on  the  <Ith  of  August,  1823, 
founded  on  a  legal  title;  and  it  ia  immaleriHl, 
aa  to  hia  right  to  recover,  wliether  the  title  he 
in  the  defendants  or  not.  Love  v.  Simma,  9 
Wiieatun,  624;  Cincinnati  v.  Wliite,  6  Peteis, 
441. 

Does  tbe  evidence  of  the  pleintilT,  in  the  rec- 
ord, exhibit  such  a  titlcT     It  docs  not. 

I.  The  plaintilPs  evidence  admits  that  Wil- 
liam Cut'ke  Kills  m^ver  was  in  possession  of  the 
tract  in  (jucstiun.  lie  left  the  Aliasissippi  Ter- 
ritory in  1T84  or  17(U;  went  to  Virginia;  never 
returned  from  tliere;  and  died  there  in  1790. 
The  certificate  of  Burvi'v  of  the  tract  in  ques- 
tion bearg  date  lllh  February,  I7ttO.  This  is 
tbe  Srst  evidence  of  his  title.  It  is  four  or  live 
jonrs  after  he  had  left  the  AlinsiHsippi  country 
und  become  a  resident  of  Virginia.  The  exist- 
ence of  a  previous  warrant  of  survey  is  known 
only  by  a  recital,  unaccompanied  with  any  de- 
scription of  the  land,  or  any  application  for  or 
receipt  of  it  by  him.  Tliero  is  no  evidence  of 
llie  iinowieil^e,  acceptance,  or  po^isi'nsion  either 
of  the  iviirrant  of  survey  or  giuiit,  or  of  the 
157"]  tract  of  'liiiid  itself,  by  any  person  for 
William  Cocke  Ellia,  or  by  or  on  behalf  of  hia 
child  or  wife. 

U  is  admitted  by  the  pluintilT's  evidence  that 
it  WDB  claimed  and  held  bv  Itidinrd  Kllis,  in 
1702;  and  b^  John  Kllis,  from  whom  the  de- 
fendants claim,  in  179ui  both  holding  iu,  and 
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of  the  lessors  of  the  plaintiff.  These 
facta  are  fatal  to  the  plaintifTs  right  o(  recov- 
ery. Taylor  v.  Horde,  1  Burr.  119;  Lewis 
V.  Price,  2  Saund.  175,  note. 

n.  The  claim,  therefore,  of  Hary  Jones 
(formerly  Ellis),  the  plaintiff's  lessor,  is  mads, 
for  the  first  time,  in  1B23,  and  it  resta  «sclu- 
aively  on  the  alleged  Spanish  Krant  of  16th 
February,  1789,  unaccompanied  by  any  entiy, 
possession,  or  previous  claim.  Even  if  It  were 
not  invalid  on  tbe  grounds  already  atMted,  it 
would  stilt  be   ao,  unless — 

1.  The  Spanish  grant  vested  a  Talid  title  in 
William  Cocke  Ellis,  her  husband,  which  de- 
scended to  her  by  act  of  law,  or  waa  devised 
to  her  by  him.    Or, 

2,  The  compact  between  the  United  States 
and  the  State  of  Georgia,  and  the  legislation 
of  tbe  United  States  consequent  thereon,  *eat«d 
such  a  title  in  her. 

Now,  neither  of  these  occurred. 

I.  The  Spanish  grant  vested  no  title. 

It  wns  an  e>;crcise  of  authority  over  terri- 
tory not  belonging  to  Spain,  being  north  of  31* 
N.  Lnt.  Whatever  doubt  existed  before  17B5 
was  removed  by  the  treaty  of  that  year,  bj 
which  Spain  admitted  that  tine  to  be  hw 
northern  boundary.  8  Stat,  at  Large,  14Q.  Be-  , 
peatcd  judicial  decisions  sustain  this,  both  of 
the  courta  of  the  United  States  and  of  MiaaiB- 
sippi. 

In  the  ease  of  Fletcher  v.  Peck,  S  Cranch,  ST, 
142,  the  Supreme  Court  sustained  the  vatidit7 
of  a  patent,  fpanted  by  the  State  of  Georgia, 
on  the  13th  .ranuary,  17So,  for  a  body  of  land  !■ 
Mississippi  Territory  north  of  31°  N.  Lat. 

In  the  case  of  Ilarcourt  v.  Gaillard,  It 
Wheaton,  623  a  grant  by  a  British  Covemor 
of  Florida,  after  1776,  of  a  tract  in  the  Mia- 
eisaippi  Territory,  north  of  31°  N.  Lnt.  is  Iwld 
to  he  invalid  as  a  foundation  of  title. 

In  the  case  of  Henderson  v.  Poindexter,  II 
Wheaton,  530,  the  Supreme  Court  expreul; 
declares  that  no  Spanish  grant,  after  the  peace 
of  1TB2,  of  land  in  the  Mississippi  Territory, 
north  of  31°  N,  Lat.,  has  any  validity,  trat  that 
holders  must  depend  exclusively  on  tlicir  titlea 
derived  under  the  laws  of  the  United  States. 

In  the  case  of  Kosa  v.  Barland,  1  Peters, 
804  tbe  Supreme  Court  says,  that  the  Treaty 
of  27th  October,  1795,  settled  the  'line  ['IS* 
of  31°  N.  Lat.  as  the  boundary  between  tbe 
United  States  and  Florida. 

In  the  case  of  llickey  t.  Stewart,  3  Howard, 
TOO  tlic  Supreme  Court  distinctly  examined  the 
question  as  to  the  validity  of  complete  Spanisli 
grants,  made  in  the  Misaisaippi  Territory  b; 
Spain,  previous  to  the  27th  of  October,  1786, 
and  pronounced  them  absolutely  void.  It 
went  further;  it  declared  the  territory  to  be- 
long to  (ieorgin  up  to  1802,  and  therefore  that 
titlea  deduced  from  tiiat  Slate  alone  were  valid. 

In  the  case  of  Pollard  v.  Files,  2  Howard. 
002,  the  Supreme  Court  laid  down  the  same 
principle  in  regard  to  tbe  B'lorida  treaty.  The 
United  States  claiming  the  whole  country  aa 
far  east  us  the  I'erdido  as  part  of  Louisiana, 
and  therefore  ceded  to  tbe  United  Statca  bf 
the  Treaty  of  1803,  the  Supreme  Court  de- 
clared all  grunts  whieh  Kpuin  made  within  that 
territory  to  he  void,  and  the  court  aaya  that 
this  had  been  so  often  nettled  (referring  to  Fua- 
Uowmrd  t. 
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!r  f.  K'ellKii,   2    Peters,   354,   and   Garcia 
Uii  1!  pFtvrs,  615,  that  it  was  □□  lon^r  open 
b  (OBtroTeray. 

IL  tk*  case  of  Pool«  ▼.  Fleeger,  11  Peters,  210 
At  Sspmne  Court  applied  the  aame  principli 
-u  OOP  not  admitting  controruraf — in  can 
iitiig  claims  to  territory  botwcpn  the  Stntpi 
WTTorth  Carolina,  and  Virginia;  it  held  a  grant 
rflul  within  it,  by  North  Carolina,  to  be  in- 
tntrMallj  Toid. 

b  At  ease,  of  Nevitt  T.  Beaumont,  6  How. 
ICa.  Sn.  the  sanie  ground,  as  to  tlic  total 
■lUitj  Mf  Spanish  granta  of  land  north  of  31* 
S.  UU  ii  atroogly  aflirtned;  as  it  is  in  many 
«kB  <MU  decided  in  that  State. 

Hw  Spaoiah  erant  therefore  gave  no  title  to 
VilEui  Cocke  £llia.  But  if  it  did,  hia  wife 
iailti  BODC  front  him  either  by  limitation  or 
mnfuoe.  She  could  not  claim  by  inheri- 
liMt  from  her  husband,  for  the  Georgia  kw 
■npuvd  DO  title  whatever  in  her.  TIir  evi- 
kact  iba  produces,  not  only  fails  to  show  uny 
■ireiuioe  or  devise  to  herself,  but,  on  the 
^OniT,  it  ahowB  posfeesion  and  asaertion  of 
rimK  title,  in  1702,  in  Kictiard  EUia,  which 
kllkrn  asserted  he  had  derived  from  William 
Okkt  Ellis,  and  it  admits  a  regular  devise 
bm  ikbard  Ellia  to  John  Ellis.  Nor,  if  it 
«U  avail,  is  there  any  evidence  whatever  of 
fanrt.  posaeflsion,  or  conveyance  to  her  of 
Ail  tiact  under  the  Spanish  grant.  Mary 
Jntf,  therefore,  totally  fails  to  establish  any 
Hk  uulcT  the  Spaniah  grant  to  her  husband. 
1  Don  the,  then,  show  a  title  under  the 
lip^tTC  acta  either  of  Georgia  or  tha  United 

Dat  ibe  must  bo  da  has  been  settled  by  ra- 
|Ntel  demions. 

Ul*]  *ln  the  caae  of  Henderson  w.  Foln- 
Wtr.  IE  Wheaton,  E30,  the  Supreme  Court 
t^ody  held  that,  nhere  a  claiiuaot  claimed 
i^  a  Spanish  grant,  nortb  of  31°  N.  Lat. 
Ul  title  was  utterly  void  unless  it  was  confLrmed 
^tb  compact  between  the  United  States  and 
Gntpi,  or  the  acts  of  Congress  of  the  3ij 
Sirtk,  19.13.  or  27th  iUrch,  1804,  2  Stat,  at 
Urp,  «9,  303.  In  14  Petera,  405,  will  be 
!<sii  Juilge  Baldwin's  statement  of  tlie  point 
t^  df^jiili'd  in   Henderson  v,  Foindexter. 

Ii  lih-  ra^  of  Harcourt  v.  Gaillard,  12 
V^IOD,  523,  the  Supreme  Court  decided  that 
iBniiih  grant  was  equally  unavailing  to  give 
thxtuirth  of  31°  N.  Lat.,  but  that  it  must  t>e 
teittd  under  the  compact  with  Georgia  or  tbc 
•at  of  Congress. 

b  ilw  ease  of  Hickie  \.  Starke,  I  Peters,  9S, 
tbt  diimant  produced  a  grant  "le^utly  and 
Idj  executed'';  but  the  Supreme  Cuurt  hcid 
it  to  be  iiuufficient,  and  required  that  the  per- 
«■  Dsder  whom  the  claim  is  made  should 
oat  within  the  proviaiona  of  the  compact  be- 
ITKS  the  United   States  and  Georgia. 

[a  the  case  of  Hickey  v.  Stewart,  3  Howard, 
•ft.  the  lame  doctrine  is  fully  established,  the 
ftrridag   cases   being   reviewed  and   confirmed. 

The  same  rule  has  been  established  in  regard 
U  daims  under  the  Louisiana  and  Floridn 
InaliH,  though  in  those  treaties  there  were 
iKSrmatory  words  in  regard  to  the  validity  of 
lEMting  gnnt«,  not  found  in  the  Treaty  of  17U3. 
Bn  set*  of  Congress  being  passed  to  carry 
iIm*  treaties  into  effect— boards  of  commis- 
•nwn  beiu  upointed — the  Supreme  Court 
IS  Led. 


have  held  that  the  claimant,  notwithstanding 
his   grant,   must   bring   himself    within    these 

In  the  ease  of  Delacroix  t.  ChapiberUin,  Ifi 
Wheaton,  601,  the  Supreme  Court  held  a  eon- 
rirination  by  the  board  of  commissioners  ap- 
pointed under  the  act  of  Congress  abiolutely 

necessary. 

In  the  case  of  Foster  v.  Neilson,  2  Peters. 
314,  the  same  point  was  decided  ,Bnd  Juagi^ 
Baldwin,  14  Peters,  411,  while  commenting  on 
that  case,  and  controverting  some  of  its  posi- 
tions,   regards    this    as    established   bej'ond   a 

In  the  cases  of  Garcia  v.  Lee,  12  Peters, 
510-613,  of  Pollard  v.  Files,  2  Howard,  B03. 
and  of  Les  Bois  v.  Bramell,  4  Howard,  4r.9,  the 
rule  ia  treated  as  one  not  open  to  question  or 
dispute. 

Has,  then,  Mary  Jones  shown  a  title  under 
the  acts  of  Congreas,  which  declare  what  was 
re<{iiiKitc  to  give  a  title  to  land  in  the  Missis- 
Bippi  Territory  on  27th  October,  17951 

■What  ia  thus  rrqiiired!  I"1«0 

1.  Certain  matters  of  fact  made  by  law  es- 
sential. 

2.  A  confirmation  by  the  board  of  commis. 
aionera  appointed  under  that  law. 

What  are  these  matters  of  f;irt,  and  is  there 
any  evidence  of  them  in  favor  of  Miiry  .loni>s* 
They  are  act  forth  cither  in  the  compact  with 
Georgia,  I  Laws  of  the  United  Slates,  4S9,  ur 
the  act  of  Congress  to  carry  it  into  efTect.  2 
Stat,  at  Large,  220. 

1.  Actual  reeidence  on  the  27th  of  October, 
1795,  in  the  Miasiasippi  Territory,  by  the  per- 

hose  name  the  Spanish  grant  was  is- 
sued, or  the  legal  representative  of  such  person. 

2.  Presentation  of  proof  thereof  to  the  regls- 

Now,  the  whole  evidence  in  the  record,  not 
only  does  not  piesont  this  proof,  but  establislics 
"  e  reverse.    It  allows^ 

1.  That  William  Cucke  Ellis  was  dead  before 
the  27th  of  October,  17B5. 

2.  That  Mary  Jones  was  not  his  legal  rcpre- 

3.  That,  if  she  was  his  logal  representative. 
_.ie  never,  at  any  time,  resided  in  the  Missia- 
Bippi  Territory. 

4.  That  she  never  preai'nted  any  proof,  or 
■-de  any   claim,  before  the   register   or  ooiii- 


But  if  9h«  had  given  evidence  of  theae  mat- 
ters of  fact,  still  this  would  give  no  title,  un- 
less her  claim  was  presented  to  the  board  of 
ccin]iiis.'>iO!ier8,  and  confirmed  to  her,  us  licing 
stich  repvrsi'ulative,  and  the  person  then  enli- 
tti'd  to  the  tract.  The  Act  of  3d  March,  1803, 
makes  their  deoision  on  all  the  mattefs  of  fact 
noccanary  to  estahliah  a  title  aa  final  and  cnn- 
clusii'c.  It  also  mukea  a  certificate  of  conliruia- 
tion  issued  by  them  equivalent  to  a  patent  to 
the  person  in  whose  favor  it  is  given. 

1.  Tbie  is  apparent  from  the  hingua<>i!  of  the 
act.  See  Act  of  3d  March,  1803,  sec.  U,  2  Stat, 
at  Large,  230. 

2.  It  is  cslabliahed  by  judicial  decisions,  «« 
well  such  aa  directly  relate  to  tlie  Mississippi 
Territory,   as    those    airailarly   made    in    oIIi.t 
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act  of  the  commissioners  in  tbe  Afississippi  Ter- 
ritory. 

In  the  case  of  Boss  v.  Bsrland  (1  Fef«ra,  666, 

006)  the  Supreme  Court  Baye  that  no  particular 
form  of  certiBcate  is  required;  that  it  is  suffi- 
cient if  the  proof  is  satisfactory  to  the  board; 
and  that  nothing  more  is  needed  than  their 
certificate  to  entitle  the  party,  in  whose  favor 
it  is  given,  to  a  Mtent. 

In  the  case  of  Hickey  v.  Stewart  (3  Howard, 
761)  the  language  of  the  Supreme  Court  to  this 
effect  is  Btill  more  decisive, 
I61*]  •The  same  point  has  been  repeatedly 
decided  in  other  cases,  arising  under  the  deci- 
sions of  other  boards  created  for  similar  pur- 
poses. Polk  V.  Wendell,  9  Cranch,  89;  S.  C. 
5  Wheaton,  303;  Hoofnagle  v.  Anderson,  7 
Wheaton,  217;  Patterson  v.  Winn,  11  Wheaton, 
384;  Edwards  v.  Daly,  12  Wheaton,  206;  Voor- 
hees  v.  United  States  Bank,  10  Peters,  472. 

Now,  Mary  Jones  not  only  had  received  no 
such  certificate — not  only  has  presented  no  such 
proofs — but   the   board   have   deliberately   de- 

1.  That  the  proof  is,  in  their  opinion,  cuu- 
elusive,  to  show  that  John  Ellis  was  the  legal 
representative  of  William  Cocke  Ellis  i  the  tract 
having  been  proved  to  be  "legally  conveyed"  to 
him. 

2.  That  John  Ellis  was  entitled  to  the  land, 
according  to  the  proofs  and  requirements  of 
the  compact  with  Georgia,  and  the  acta  of  Con- 

3.  That  John  Ellis  was  entitled  to  a  certifi- 
cate of  confirmation,  which  was  duly  reported 
to  CongresB. 

4.  And  John  Ellis  actually  received  a  certifi- 
cate of  confirmation,  under  which  he  and  his 
heirs  have  continued  to  hold  the  tract  ever 
since  the  year  1805;  as  bad  been  previously  the 
case,  without  interruption,  from   1705- 

JII.  Nor  can  the  lessor  of  the  plaintiff,  Mary 
Jones,  avail  herself  of  the  poasession  of  John 
Ellis,  or  those  who  claim  under  him,  aa  enur- 
ing to  her  tienelit. 

It  is  shown  by  the  facta  to  be  an  adverse 
possession.  The  tract  was  claimed  by  Richard 
Ellis  aa  his  own.  It.  was  so  devised  by  him  to 
Jolin  Ellis.  It  was  so  held  by  John  Ellis.  It 
was  so  presented  to  the  board  of  commission- 
ers. It  was  so  confirmed  and  certified  by  them. 
It  was  so  definitively  confirmed  and  ratified  by 
act  of  Congress. 

There  is  no  evidence  whatever  to  show  that 
any  title,  legal  or  equitable,  in  Mary  Jones, 
was  supposed  to  exist,  or  was  in  any  manner 
recognized  as  existing,  by  the  board  of  com- 
misaionem  or  by  Congress.  The  law  of  Mis- 
sissippi, at  the  time  when  this  action  of  eject- 
ment at  law  was  instituted,  positively  declared 
that  the  perfect  legal  title  was  vested  in  John 
Ellis  and  his  heirs,  under  the  certificate  of 
flrmation  from  the  board  of  co 
ratified  by  Congress.  Act  of  Mississippi 
28th  June,  1B22;  How.  &  Hutch.  Mississippi 
Digest,  p.  509. 

Legal  title,  therefore,  in  Mary  Jones,  there 
was  clearly  none,  derived  from  the  possess! 
of  John  Eltis,  or  the  confirmation  to  him. 
it  could  be  plausibly  urged — which  it  cannot 
— that  an  equitable  interest  was  vested  in  oi 
182*1  inured  to  her  by  virtue  'of  such  posses- 
sion and  confirmation,  it  is  insufficient  to  main- 


tain  her  present  action,  which  nuift  nat  on  W 
establishing  a  legal  and  possessory  tKle,  com- 
plete in  herself,  at  the  time  her  suit  wsa  fusti' 
tuted.    Robinson  *.  Campbell,  3  Wheaton,  212. 

The  counsel  for  the  defendants  in  error  eon- 
tended — 

1st.  That  Richard  Ellia  never  had  any  titte 
by  descent  to  this  land,  either  from  his  son  or 
grandson.  Upon  the  death  of  William  Cocks 
Ellis,  in  August,  1700,  with  a  full  and  com- 
plete legal  title  to  the  land  in  question,  t.o  far 
as  the  government  of  Spain  could  grant  it,  it 
undoubtedly  became  vested  in  his  only  child 
and  heir,  Richard  Cocke  Ellis,  and  in  his  wife, 
Mary  Jones.  It  is  well  known  that,  after  the 
American  Revolution,  the  United  States, 
Spain,  South  Carolina,  and  Georgia  succeeded 
to  the  disputes  of  Great  Britain,  France,  and 
Spain,  relative  to  the  country  in  which  tlie 
land  in  question  is  situated.  South  Carolina 
claimed  the  country  under  the  grant  to  the 
Lords  Proprietors;  Georgia  founded  her  claim 
on  the  commissions  to  her  governor,  Wright; 
and  the  United  States  claimed  it  as  a  conquest 
from  the  British  Province  of  West  Florida. 
Spain  contended  that  it  was  a  part  of  Louisi- 
ana, and  as  such  ceded  to  her  by  the  Treaty  of 
1783. 

South  Carolina  relinquished  her  claim  bj 
the  treaty  of  Beaufort  to  Georgia.  There 
being  no  other  territory  in  the  United  States 
than  that  of  some  one  of  the  confederated 
States,  the  general  government  very  properly 
abandoned  its  claim,  and  recognized  the  com- 
plete title  in  Georgia,  by  taking  a  cession  of 
the  country  from  that  State.  It  has  almjv 
been  held  by  every  department  of  the  govern- 
ment, that  the  title  and  jurisdiction  over  this 
country  was  in  Georgia  alone,  until  this  act  of 
cession;  that  Spain  held  the  country,  and  exer- 
cised jurisdiction  over  it  wrongfully,  and  that 
the  treaty  between  the  United  States  and  that 
nation  does  not  import  to  be  a  cession  of  terri- 
tory,  but  the  adjustment  of  a  boundary  be- 
tween the  two  nations. 

Tnis  being  the  case,  it  is  obvious  that  wtt 
must  look  to  the  laws  of  Georgia  to  define  the 
rights  growing  out  of  the  course  of  descent. 
The  law  of  Georgia  on  this  subject  will  be 
found  in  Marbury  &  Crawford's  Digest  of  the 
Laws  of  Georgia,  p.  217.  The  first  section  of 
the  act  referred  to,  after  abolishing  the  dis- 
tinction between  real  and  personal  estate  of  any 
person  dying  intestate,  continues  as  followa: 
"So  that  in  case  of  there  being  a  widow  ami 
children,  or  child,  they  shall  draw  equal  shares 
thereof,  unless  the  widow  shall  prefer  lier 
dower;  in  which  event  she  shall  have  nothing 
further  out  of  the  real  'estate  than  such  (*1CS 
dower;  but  shall,  nevertheless,  receive  her  pro- 
portionable part  or  share  out  of  the  personal 
estate.  In  case  any  of  the  children  shall  have 
died  before  the  intestate,  their  lineal  desoend- 
ants  shall  stand  in  their  place  and  stead:  in 
case  of  there  being  a  widow,  and  no  cliild  or 
children,  or  legal  representatives  of  children^ 
then  the  widow  shall  draw  a  moiety  of  tlic  es- 
tate, and  the  other  moiety  sliall  go  to  the  next 
of  kin  in  equal  degree,  and  their  representa- 
tives. If  no  widow,  the  whole  shall  go  to  tlM 
child  or  children.  If  neither  widow,  child  or 
children,  the  whole  shall  be  distributed  among 
the  next  of  kin  in  equal  degree,  and  their  rep- 
Howard   •• 
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KBcntrntiTcs;  but  no  repreaentati**  aholl  b«  ad- 
BiUed  uaong  collaterals,  further  than  the  child 
01  children  of  the  intestate's  brotben  and 
iuten.  If  tLe  father  or  mother  be  alive,  sjid 
the  child  diea  inteatate,  and  without  issue,  such 
father  (or  mother,  in  case  the  father  be  dead, 
aod  not  otherwise)  shall  come  in  on  the  sii.me 
footing  as  a  brother  or  Biater  would  do.  The 
next  of  Via  shall  be  investigated  bj  the  follow- 
ing rules  of  consanguinit;,  that  is  to  say: 
children  shall  be  nearest;  parents,  brothers,  and 
sisters  shall  be  equal  in  reapect  to  distribution, 
and  eousius  shall  be  next  to  them.  The  half 
blood  shall  be  admitted  to  a  distributive  share 
of  the  real  and  personal  estate,  in  conunon 
with  the  full  blood.    Act  of  23d  December,  1789. 

From  the  above  law,  it  is  apparent  that,  upon 
the  death  of  William  Cocke  Ellis,  his  widow 
and  dUld,  in  the  language  of  the  act,  drew 
equal   shares  of  his   estate. 

The  child,  Richard  Coclce  Ellis,  being  enti- 
tled to  one  half  of  the  land  in  question,  died  an 
infant  without  issue,  and  intestate,  leaving  a 
Mother,  but  no  father,  brothers,  or  sisters.  In 
melt  eaae  the  mother  came  in  "on  the  same 
footing  oa  a  brother  or  sister  would  do."  The 
rale  prescribed  for  investigating  the  next  of  kin 
■ilsrms  children  first,  and  then  parents,  broth- 
«•,  and  sisters.  The  infant  R.  C.  Ellis,  having 
■a  brotben,  or  sisters,  or  father,  his  mother, 
the  pieaent  lessor  of  the  plaintiff,  succeeded 
Ub,  aid  bMUue  his  aole  beii.  The  foregoing 
Uw  eoDtinued  in  force  over  this  country  until 
the  adoption  of  the  ardinance  of  July  18th, 
I7SI,  tor  the  goTemment  of  the  Territory  of 
IGsstasippi,  in  1T9S,  and  so  far  only  as  it  may 
b*  eonoiderad  modified  by  it,  until  Uarch  12tb, 
U03,  when  the  act  of  that  date  was  passed,  re- 
*tacd  February  10th,  1806.  See  Hutchiasou's 
Miss-  Code,  p.  623. 

Sd.  But  the  laud  in  controversy  is  situated  in 
the  country  which  lies  between  the  Klississippi 
and  the  Chatahoocbee  rivers,  and  between  the 
Slit  d^ree  of  north  latitude  to  the  south,  and 
a  line  drawn  from  the  mouth  of  the  Yazoo 
114*]  Biver,  due  east,  to  *the  Chatahoocbee 
en  the  north.  This  being  within  the  acknowl- 
edged limits  of  the  United  States,  although 
&iain  held  and  exercised  jurisdiction  over  ic 
antU  the  Treaty  of  the  27tb  of  October,  17B5, 
it  »  conceded  that  it  has  been  properly  decided 
by  this  court  that  all  grants  of  land  by  her  were 
iavolid,  unless  embraced  within  the  provisions 
of  some  one  of  the  statutes  passed  by  the  Con- 
|RW  of  the  United  States.  The  lirst  act  bear- 
ing upon  this  subject  is  that  by  which  Georgia 
ceded  her  western  territory  to  the  United  States. 
That  act  provides,  "that  oU  persons  who,  on 
tb  27th  day  of  October,  1796,  were  actual 
Mttlers  withui  the  territory  thus  ceded,  shall  be 
conflmed  in  all  the  grants  legally  and  fully 
ezeeutad  prior  to  that  day  by  the  former  Brit- 
ish government  of  West  Florida,  or  by  the  gov- 
erwnent  of  Spain."  On  the  3d  of  March,  1803, 
CongTcaa  passed  "An  Act  regulating  the  grants 
of  land,  and  providing  for  the  disposal  of  the 
kada  of  the  United  States  south  of  the  State  of 
Tmnfinsrr":  and  in  March,  1804,  a  supplemental 
Oct  waa  passed,  both  of  which  are  commented 
noa  at  large  in  the  case  of  Henderson  v.  Foiii- 
dezter's  Lessee  (12  Wheaton,  S36),  and  need  not 
be  Bwre  particularly  noticed  at  this  point.  In 
IS  Ii.  cd. 


this  ease  the  court  says;  "It  is  not  easy  to  re- 
sist the  conviction,  that  the  government  boa 
legislated  on  the  idea  that  Spanish  titles  might 
he  valid,  though  held  by  persons  who  were  not 
residents  of  the  country  on  the  27th  of  October, 
1795." 

In  the  subsequent  case  of  Hickie  v.  Starke  (1 
Peters,  94)  the  court  remarks,  "that  the  term 
'actual  settlers'  seems  to  have  been  understood, 
in  the  case  of  Henderson  v.  Poindexter,  as  syn- 
onymous with  resident  of  the  country.  Tiiat 
case,  however,  did  not  require  that  the  precise 
meaning  of  the  term  should  be  fixed,  and  the 
court  is  disposed  to  think  that  a  settlement 
made  on  the  land  by  another  person,  who  cul- 
tivated  it  for  the  proprietor,  would  be  sufficlentr 
though  the  proprietor  should  not  reside  in 
person  on  the  estate,  or  within  the  territory." 
The  settlement  made  in  the  case  cited  was  on 
the  3d  of  December,  17S5,  by  another  person 
than  the  proprietor,  but  for  him.  "Had  t)i«- 
settlement  been  made,"  says  the  opinion,  ":it 
the  day  required  by  the  Cession  Act,  it  would. 
we  think,  have  satisfied  the  requisition  of  thiit 
act,  and  entitled  the  piaintifis  in  error  to  tliiv 
benefit  of  the  condition." 

It  will  he  remembered  that  this  was  a  suit  in. 
chancery,  and  dismissed  for  the  want  of  juris- 
diction, hecause  Hickie  did  not  show  that  hi^ 
patentee  was  a  settler  on  the  27th  day  of  Octo- 
ber, 1795.  He  afterwards,  however,  brought 
his  action  of  ejectment  upon  his  legal  title,  ex- 
hibiting a  patent,  dated  3d  of  April,  17114,  is. 
sued  by  the  Spanish  Governor  of  the  Froviiice- 
of  "Louisiana,  and  a  certificate  of  the  [*I65 
10th  of  April,  1808,  signed  by  the  commission- 
ers appointed  under  the  acts  of  Congress  of  the 
3d  of  March,  1803,  and  the  supplemental  Act 
of  the  27th  of  March,  1804,  confirming  to 
George  Mather,  from  whom  Uickie  claimed, 
the  said  tract  of  land,  by  virtue  of  the  articled 
of  agreement  and  cession  between  the  United 
States  and  the  State  of  Georgia. 

The  case  came  again  before  this  court,  and 
may  be  found  reported  in  3  Howard,  750.  The 
decree  in  chancery,  wliich  had  been  brought 
before  this  court  for  revision,  and  dismissed  for 
the  want  of  jurisdiction,  on  the  ground  befuie 
stated,  was  relied  upun  as  a  bar  to  the  recovery 
in  ejectment.  This  court  decided  it  was  nu 
bar,  and  reversed  the  judgment  of  the  Circuit 
Court.  It  will  be  borne  in  mind,  that  the  pat. 
entee  was  not  a  resident  of  the  territory,  and 
did  not  cultivate  the  land  by  another  at  the  pe- 
riod prescribed  in  the  act  of  cession  by  Georgia^ 
but  that  the  first  actual  settlement  w.ia  by  liis 
agent,  Williams,  on  the  3d  of  December,  17115.. 

From  these  cases  it  may  be  considered  as  set- 
tled, that  all  Spanish  grants  legally  and  fullv 
executed  prior  to  the  27th  of  October,  1795, 
though  the  grantee  was  a  non-resident  of  the 
tsrritory,  and  liud  not  cultivated  the  land  by 
another,  are  valid,  if  laid  before  the  commis. 
aioners  for  their  action  under  the  laws  of  1803- 
and   1804,  before  referred   to. 

The  grant  which  is  the  foundation  of  the 
present  action  was  legally  and  fully  executed 
prior  to  the  27th  of  October,  I7B5,  but  the 
grantee,  William  Cocke  Ellis,  seems  not  to  have 
been  in  the  country  from  about  1784  or  1785  up- 
to  the  period  of  his  death  in  1790,  and  his  wid- 
ow, the  present  lessor  of  the  plainVilV,  nevet  wa» 
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In  tie  conntry.  In  the  absence  of  William 
Cocke  Ellis,  his  survey  seems  to  have  been 
mndc,  eertilicd,  and  the  grant  issued  upon  it. 
Hia  father  or  brother,  John  Ellis,  probably 
ncti^  ns  his  agent.  Tt  is  rt^spect fully  cuntended, 
that  the  act  of  conflrmation  to  John  Ellis  in- 
ured to  the  benefit  of  the  legal  title,  without 
vesting  it  in  him.  Without  urging  the  impro- 
priety of  his  disavowal  of  his  fealty  to  his  prin- 
cipal, if  at  any  time  he  had  acted  as  his  agent, 
it  may  be  assumed  u  established,  that  all  the 
acts  of  Congress  on  the  subject  of  grants  with- 
in the  disputed  territory,  which  were  legally 
and  fully  executed  prior  to  the  27th  of  Octo- 
l>er,  1705,  presuppose  that  the  legal  title  was 
full  and  complete  in  the  grantee.  See  12  Wlieat- 
on,  528,  etc.;  aud  The  Lessee  of  Pollard's  Heirs 
V.  Kihbe  (14  Peters,  400),  where  it  is  said  that 
"the  articlea  with  Gleargia  were  in  themselves  3 
confirmation  of  titles  within  its  provisions, 
protected  by  them  and  confirmed  by  them." 
I66*J  The  'third  section  of  the  act  of  cession 
s|>cal(B  of  "grants  hereinbefore  recognized." 
The  Act  of  the  3d  of  March,  1803,  before  cited, 
after  providing  for  three  other  classes  of  claim- 
ants not  embraced  in  the  act  of  cession,  estab- 
lishes a  hoard  of  commissioners  for  the  con- 
Urmatiott  of  claims,  and  declares  the  legal  effect 
of  a  certilicate  of  confirmation  of  a  grant  fully 
executed  to  be  "a  rcliiniiiisliment  forever,  on 
the  part  of  the  Uniled  States,  to  any  claim 
whatever  to  such  tract  of  land."  In  the 
other  cases,  the  holder  of  the  certificate  there- 
by becomes  entitled  to  a  patent  for  the  land. 
See  sixth  section  of  the  Act  of  1803.  The  Act 
of  ZTth  March,  1804,  while  in  its  third  section 
it  uses  more  comprelicnsive  language,  brings 
whatever  additional  claims  may  be  embraced 
by  it  within  the  o[>eration  of  the  Act  of  1803, 
to  which  it  was  a  supplement. 

What,  then,  was  the  legal  effect  of  the  cer- 
tificate of  contirmation  to  John  Kllis!  We  have 
shoun  that  the  legal  title  pa^iH'd  to  Richard  C 
Ellis,  the  infant  heir  of  William  C.  Ellis,  and 
to  bis  widow,  now  Mary  Jones;  and  llial,  upon 
the  death  of  liichiird  IJ.  Ellis,  his  title  passed 
lo  hid  mother,  so  that  she  beeame  the  legal  pro- 
prifrtor  of  the  land  in  question. 

t'nder  the  act  of  tlic  conimissiouers,  there  was 
no  transfer  of  the  legal  title.  The  act  Itself  did 
not  purport  to  vest  the  legal  title.  It  auiuunted 
to  a  simple  relinquishment  ui'  the  claim  of  tlic 
L'niti'd  blutca,  leaving  the  legal  lillc  where  the 
law  had  previously  vviiLed  it.  it  John  Ellis 
should  institute  an  action  of  ejectment,  could 
he  show  such  a  legal  title  as  would  entitle  him 
to  recover!  It  is  apprehended  that  it  would 
scarcely  be  gravely  indued  tliat  he  could.  IJo 
procured  the  relinquishment  of  the  claim  of 
ihe  I'nileJ  Slates  to  a  i^vant  of  land,  legally 
und  fully  executed.  Thai  reiimiuishnicnt  must 
attach  itself  to  the  h>gal  title,  wherever  that 
may  be.  It  is  baned,  it  is  true,  upon  the  hypotli. 
esis,  that  such  title  \\n»  in  him,  but  it  has  not 
the  clfect  of  vesting  such  title  in  him  when  it 
was  in  another.  The  confirmntion  inured  to 
Ihe  benelit  of  the  title,  wherever  it  was.  Had 
the  title  been  inchoate,  the  uct  of  cunliriualiou 
would  have  entitled  the  claimant  to  have  the 
h'gal  title  consummated  in  himsi-lf.  by  having 
a  patent  issued  in  his  name.  But  even  in  HucJi 
ease  it  is  supposed,  upon  a  proper  ease  nmile 
"Ul.  the  real  owner  of  such  inchoate  title  might. 
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by  a  suit  in  chancery,  obtain  the  rellaqui<b- 
ment  of  such  title.  But  whether  this  be  bo  or 
not,  both  parties  claiming  under  the  same  title, 
the  act  of  confirmation  must  be  united  with 
the  title,  wherever  it  mny  be.  The  law  de- 
clares what  shall  be  the  effect  of  the  act  of  coQ. 
firmation  of  a  grant  legally  and  Cully  executed. 
The  grant  is  recognized  as  the  legal  title,  and 
the  act  of  confirmation  *a  mere  retin-  [*1CT 
quisbment  of  the  claim  of  the  United  StatCB. 
The  title  draws  to  itself  the  relinquishment, 
and  remains  where  it  did  before  the  act  of  ooa- 

The  reasons  for  requiring  full  and  complete 
grants  to  be  laid  before  a  board  of  commis- 
sioners are  obvioiw,  as  justly  remarked  by 
this  court  in  the  case  of  I^nderson  t.  Foindex- 
ter's  Lessees.  "The  Legislature,"  says  the 
court,  "was  making  provision  for  the  sale  of 
vacant  lands  within  tne  ceded  territory,  and  It 
was  deemed  necessary  to  ascertain  the  particu- 
lar lands  which  were  appropriated."  The  con- 
firmation, in  the  name  of  John  Ellis,  of  tbe 
grant  made  to  William  Cocke  Ellis,  effected  all 
that  was  intended  by  the  law.  It  ascertained 
the  particular  land  which  had  been  appropri- 
ated, and  confirmed  the  title.  It  did  not  change 
the  legal  title,  or  transfer  it  from  the  person  in 
whom  it  was  vested  to  the  one  who  procured 
the  confirmation.  The  intention  of  the  law 
was  fulfilled,  its  object  fully  accomplished,  and 
the  confiTmation  inured  to  the  benefit  of  the 
holder  of  the  legal  title,  whoever  he  might  b«. 

Hr.  Justice  Cation  delivered  the  opinion  of 

the  court; 

The  original  suit  out  of  which  this  writ  of 
error  arises  was  an  action  of  ejectment,  brought 
in  the  District  Court  of  the  United  States  for 
the  District  of  Mississippi,  at  October  Term,  A. 
D.  lS2:t,  by  John  Doe,  lensie  of  Richard  Jonea, 
and  ^la^,  his  wife,  citizens  of  Kentucky, 
against  Thomas  Kllis  and  Mary  Ellis,  to  re- 
cover a  tract  of  land  in  Wilkinson  County  !■ 
the  State  of  Mississippi,  alleged  to  have  bee* 
originally  giantcd  by  the  Spanish  government 
to  William  Cocke  Ellis,  by  a  patent  dated  ISth 
February,  IT80.  It  was  admitted  that  the  de- 
fendants were  In  possession  of  the  tract  of  land 
in  question;  anil  that  the  land  described  in  tlw 

'  Spanish  grant,  and  in  the  declaration  in  thu 

I  suit,   were   the   same. 

i      Tlie  proceedings  in  the  case,  and  the  facta  aa 

j  exhihiled  in  the  evidence  olTered  by  tbe  plain- 
tiffs—no evidence  being  offered  by -the  defend- 

!  In  the  year  1773  or  1774  Richard  Ellis  n- 
moved   from   Amelia  Coimty,  Virginia,  to  tha 

I  Mississippi  country,  then  claimed  and  occupied 

'  by  Spain  as  part  of  Louisiana  and  West  Flor- 

I  ida,  where  be  continued  to  reside  till  his  death, 
in  1702. 

Richard  Ellis  was  accompanied  by  two  loam 
— ,Iohn  Ellis,  the  grandfutlier  of  the  defendants, 
and  William  Cocke  Ellis,  who  afterwards  mar- 
ried Mur.v  Jones,  the  lessor  of  the  plaintiff. 
John  Kllis  couliiiiied  to  reside  in  Mississippi 

'  till  his  death  in  18U8. 

1  William  Cocke  Kllis  returned  to  VirginiM 
about  the  year  'ITSi  or  1785,  and  con-  [*ie« 
tinned  to  reside  lliere  till   his  death,  in  1790, 

I  never  having  gone  Imck  to  Mississippi. 

'      On  the  Uth  of  i-'ebruary,  1780,  Trudeau.  th* 
Uowurd  ■• 
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SnrTejoT-GcnerKl  of  Louisiana  and  West  Flor- 
ida, issued  a  certificate  of  survey,  with  a.  tlgura- 
tivc  plan,  of  a  tract  of  land  of  eight  hundred 
•quare  arpenta  on  Buffalo  Creek  in  the  district 
tit  Natchez,  "in  favor  of  Don  Williani  Cocke 
idlLs,  th«  delimitation  (meMurement)  having 
been  made  by  viitiie  of  the  decree  of  hia  Excel- 
kncy,  Don  Stephen  Miro,  Governor-General, 
under  date  of  20th  March,  1783." 

On  the  16th  of  Februaiy,  1789,  a  ^ant  of  the 
■aid  tract,  which  waa  stated  to  adjoin  land  of 
Jabn  EUia,  was  made  to  William  Cocke  Ellis 
by  Governor  Miro,  "in  order  that,  as  his  own, 
he  might  dispose  and  make  use  of  it." 

The  situation  of  the  tract  is  north  of  the  31st 
degree  of  latitude,  in  the  former  County  of 
A&ms  and  present  County  of  Wilkinson,  in  the 
State  of  Mississippi. 

On  the  2d  of  April,  17B0,  William  Cocke  El- 
lia,  who  was  then  residing  in  Virginia,  married 
liaiT  Cocke,  afterwards  Mary  Jonea,  and  lessor 
of  the  plaintiff. 

In  January,  17B0,  William  Cocke  Ellis  and 
Mary,  his  wife,  had  a  cbild  born,  who  was 
named  Richard  Cocke  Ellis. 

In  August,  1790,  William  Cocke  Etlis  died 
in  Virginia,  intestate;  leaving  his  wife,  Mary 
Blis,  and  hi*  child,  Richard  Cocke  Ellis,  sur- 
viring  him,  and  residing  in  Virginia. 

In  April,  1791,  the  child,  Bichard  Cocke  Ellis, 
died  in  Virginia,  an  infant. 

On  the  ITth  of  October,  1792,  Richard  Ellis 
(of  Miaaissippi)  made  his  will,  wherein  he  dn- 
vised  to  hia  son  John  Ellis  the  tract  of  land  in 
question,  and  died  shortly  afterwards. 

On  the  2d  of  JiUy,  1795,  Mary  Ellis  (widow 
of  William  Cocke  Ellis)  married,  in  Virginia, 
Kiehard  Jones,  lessor  of  the  plaintiff,  and  they 
continued  to  reskle  in  Virginia. 

On  the  zrth  of  October,  1796,  by  the  treaty 
between  the  United  Statea  and  Spain,  the  latter 
admitted  the  parallel  of  31°  N.  La.t.  to  be  the 
iKOth  boundary  of  the  Spanish  possessions — - 
a*  it  had  always  been  claimed  to  be  by  the 
L'nitad  States  since  the  treaty  of  peace  in  17)j2, 
where  it  ia  ao  expressly  declared.  8  Stat,  at 
LMTgr,  13S. 

On  the  7th  of  April,  1698,  an  act  of  Congress 
rstablished  the  Mississippi  Territory,  bounded 
on  the  south  by  31°  N.  Lat.,  and  constituteil  a 
board  of  commissioners  to  receive  a  cession 
jrom  Georgia  of  her  territory  west  of  the  Chat- 
ahoochee,  and  north  of  31°  N.  Lat.,  and  to  ad- 
jOst  ail  differences  in  regard  thereto.  1  Stat. 
at  Large,  649. 

119*]  *On  the  24th  of  April,  1802,  an  agree- 
oient  was  made  between  the  United  States 
and  Georgia,  and  a  SEssion  by  Georgia  of  all 
claims  to  territory  north  of  31°  and  west  of 
the  Chatahoocbee.  It  was  therein  expressly 
^Tenanted,  that  all  persons  who  were,  on  the 
27ih  of  October,  1796,  actual  settlers  within 
itw  territory  ceded,  should  be  confirmed  in  their 
j^ranla  made  by  the  Spanish  government  before 
that  day.     1  Laws  of  the  United  States,  4SQ. 

On  the  3d  of  March,  1803,  an  act  of  Congress 
waa  passed  (2  Stat,  at  I^rge,  229]  which  pro- 
Tided  that— 

1.  All  persons,  and  the  legal  representatives 
of  penions,  who  were  resident  in  the  Mississippi 
Territory  on  the  27th  of  October,  1796,  who 
iMd  before  then  received  from  the  British  or 
Spanish  govemment 
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vey,  and  who  on  that  day  actually  inhabited 
and  cultivated  the  land  in  the  wurrant,  should 
be  confirmed  in  their  titles  if  they  were  twenty- 
one  years  of  age,  or  heads  of  a  family,  at  the 
date  of  the  warrant, 

2.  All  persons,  and  their  legal  representatives, 
who,  at  the  time  of  the  Spanish  evacuation  in 
1707,  were  twenty-one  years  of  age,  or  heads 
of  families,  and  actually  inhabited  and  cultiva- 
ted a  tract  of  land  in  the  Mississippi  Territory 
not  claimed  under  the  preceding  section  or  any 
British  grant,  or  the  agreement  with  Georgia, 
should  be  entitled  to  a  donation  of  such  tract. 

3.  All  persons,  and  their  legal  representatives, 
who,  at  the  time  of  passing  this  act,  were  twen- 
ty-one years  of  age,  or  heads  of  a  family,  and 
inhabited  or  cultivated  a  tract  of  land  in  said 
territory  not  claimed  as  aforesaid,  should  be 
entitled  to  a  pre-emption  right  therefor. 

4.  All  persons  claiming  lands  by  virtue  of 
the  preceding  sections,  or  of  a  British  grant,  or 
under  the  agreement  with  Georgia,  were  re- 
quired to  file  their  claims  and  evidence  with  the 
register,  before  the  Slst  of  March,  1804,  and  if 
this  was  not  done,  all  their  right  was  forever 

5.  Commissioners  were  appointed  to  ascer- 
tain the  rights  of  persona  claiming  under  the 
agreement  with  Georgia,  or  under  this  act;  they 
were  to  hear  and  decide,  in  a  summary  manner, 
all  matters  respecting  such  claims;  and  to  de- 
termine them;  and  their  determination,  bo  far 
as  the  right  was  derived  under  the  agreement 
with  Georgia  or  the  acts  of  Congress,  was  de- 
clared to  be  final.  They  were  to  give  certifi. 
cates  to  claimants  who  should  appear  to  them 
entitled,  stating  that  they  are  confirmed  in 
their  titles  thereto;  which  certificate,  being 
recorded,  was  to  be  a  relinquishment  forever 
of  all  claim  on  the  part  of  tho  United  States. 

'Thereupon  John  Etlis  presented  and  [*1T0 
filed  his  claim  to  be  confirmed  in  the  tract  of 
land  in  question. 

By  indorsement  on  tbe  original  Spanish  grant 
in  this  case,  it  appears  that  it  was  duly  leuord- 
ed  in  the  register's  boob  C  of  written  evidenee 
of  claims,  folio  534. 

He  also  produed  and  filed  the  will  of  his  fa- 
ther, Richard  Ellis,  dated  17th  October,  17U2, 
devising  the  tract  to  him. 

On  the  l&th  of  June,  1805,  his  title  thereto 
waa  absolutely  confirmed,  and  a  certiflcixte  of 
confirmation  waa  issued  by  the  commisM oners 
'to  John  Ellis,  for  the  tract  mentioned  in  the 
Spanish  grunt,  dated  lath  February,  1789,  In 
William  Cocke  Ellis,"  and  which  had  been,  as 
they  certified,  "legally  conveyed  to  the  said 
John  Ellis." 

On  the  3d  of  July,  1807,  the  report  of  the 
commissioners  waa  made  to  the  Secretary  of 
the  Treasury,  stating,  among  others,  the  con- 
firmation of  tbe  tract  in  controversy  to  John 
Ellis;  and  on  the  2d  of  January,  this,  with 
numerous  other  reports  on  the  Mississippi  land 
titles,  was  reported  to  Congress.  See  Gales 
&.  Seaton's  documents.  Public  Loads,  VoL  L  p. 
868. 

On  the  30th  of  Jane,  1812,  on  sot  of  Con- 
gress was  passed,  which  declared  that  all  per- 
sons, and  their  legal  representatives,  claiming 
lands  in  the  Mississippi  Territory  under  British 
or  Spanish  warrunta  or  orders  of  survey,  giSiUti- 
ed  he/ore  the  2rtli  of  October,  1705,  wto 
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actuftl  residents  on  that  daf,  and  whose  elaima  Order, 

hftd  been  filed  with  the  register  and  reported 

to  Congress,  were  thereby  confirmed  m  the  Tbls  cause  came  on  to  be  heard  on  the  tran- 
landa  so  claimed,  and  should  receive  pat«nta.  script  of  the  record  from  the  Cirmit  Court  of 
2  Stat,  at  Large,  766.  the  United  States  for  the  Soutbem  District  of 
On  this  state  of  facts,  it  was  submitted  to  the  Mississippi,  and  was  argued  bj  counsel,  (te 
Circuit  Court  whether  the  lessor  of  the  plaintilT  consideration  whereof,  it  is  now  here  ordered 
(Mary  Jones)  could  recover;  that  court  having  and  adjudged  by  this  court,  that  the  Judgment 
pronounced  her  title  legal  and  valid,  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and 
was  rendered  for  the  plaintiff,  and  the  only  the  same  Is  hereby  reversed,  with  costs;  and 
question  presented  for  our  consideration  is,  that  this  cause  be,  and  the  same  is  hereby  rC' 
whether  that  judgment  was  a  proper  conclusion  raanded  to  the  said  Circuit  Court,  with  direc- 
of  law  on  the  facts  agreed  by  the  parties.  That  tions  to  enter  a  judgment  in  this  cause  in 
the  grant  of  1789,  made  by  Miro,  Governor-  favor  of  the  defendants  in  that  court  and  plain- 
General  of  Louisiana  and  West  Florida,  was  tifi^s  in  error  here, 
void  for  want  of  power  in  the  Spanish  author- 
ities to  grant  lands  north  of  the  thirty-first  de- 
gree of  north  latitude,  is  not  open  to  controver-  

sy  at  this  time.    It  was  bo  held  in  Henderson  v. 

Poindexter  (12  Wheat.  536},  and  again  in  the    ..^htj     <      rowoDixrir     r'^^^ili—^t     rain* 

case  of  Hickey  v.  Stewart   (3  How!  756),  and      ^^^    ^     PERRINE,    Complainant,    [MM 

the  same  doctrine  has  been  affirmed  in  several  '■ 

other  cases.    It  necessarily  follows,  that  on  the 

death  of  William  Cocke  Ellis  in  1790,  his  infant 

eon  Richard  took  no  title  by  descent;  nor  did 

the  mother  of  Richard  take  any  title  by  descent    Corporation  can  only  exercise  powers  eipreulj 


on  the  death  of  her  son  in  1791.    Uer  right  t' 

ni']   recover  must  therefore  'depend  on  the 

compact  between  the  State  of  Georgia  and  the 

United  States  of  1802,  or  on  the  legislation  of 

Congress.     The  compact  only  provided  for  per-  .   The  Chesapeake  ana  Delaware  (^nal   Companj 

sons  who  actually  inhabited  and  cultivated  the  S.m  ^[Sglcil  w"o  ?il>  ofrai-VVe'^^^ 

land  claimed  on  the  27th  of  October,  1795,  and  from    vessels   on   account   ol    the    paaacncera    «■ 

the  lessor  of  the  plaintiff,  not  having  done  so,  ^V^-  .rf,„i„  „,„„  t,,„t.  »».-  «,.._....  i.  .«>!._. 
_^  .  ..  .'^.  ,  .  Ai.  ..1  Tne  articles  upon  wblcii  the  compsnv  Is  autnor. 
was  not  provided  for;  and,  in  the  next  place,  i^d  to  take  toll  are  partlcularlT  enumented,  and 
Congress  intended  by  the  Act  of  1S03  to  confer  the  amount  specilled.  The  toll  is  Imposed  on  corn- 
United  States  titles  on  claimants,  and  t«  this  ^°''ji"*»  ""  *"'"'^  "*  '  '*""*'  pssslni  throuBb  the 
end  instituted  a  board  of  commissioners,  with  No'toll  ts  given  on  the  vessels  themselves,  except 
powers  to  adjudge  on  the  facts,  whether  such  only  fbea  they  have  no  commodltJeB  on  board,  or 
Claim  as  was  recognizea  oy  vue  compact  exislea,  ,jngj„  gre  not  mentioned  In  the  enumeration,  nM 
and  who  the  proper  claimant  then  was,  whether  is  any  toll  Riven  upon  a  vessel  on  account  of  tke 
by  assignment  or  otherwise;  and,  especially,  to  persons  or  passengers  It  may  have  on  board. 
ascertain  and  decide  whether  the  land  claimed  ^f^  "(Tbe'law'!  Sd'™  «eV'lS«*no  pJw"A"eSSt 
had  been  actually  inhabited  and  cultivated  by  tbose  which  the  law  coDters  upon  It.  TUe  caaal 
the  person  who  preferred  the  claim,  on  the  company  is  not  the  abaolute  owner  of  the  woitn. 
27th  of  October,  1795.  On  the  necessary  facts  I 
being  found  to  satisfy  the  compact,  and  the  act  i 
of  Congress,  the  land  was  adjudged  to  the  ap-  ' 
plicant,  and  a  certificate  of  the  judgment  was  , 

delivered   to   him;    which,   on   being   recorded,  i_  _  

devested    the    title    of    the    United    States,   and  Jor  the  tranaportalton  ol  passengers  with  pastK-Dgar 

vested  it  in  the  individual   in  whoso   favor  the  l^^ll-a;  ^'p'orbls^^vLror  ofleHng  to''^'/°tfe"t^ 

Judgment  was  given.    And  this  title  is  conclu-  prescribed  by  law  upon  the  commodities  od  board, 

aive  as  against  the  government;  nor  can  a  court  or  the  toll  prescribed  by  law  on  a  vessel  or  boat 

of  law  inquire  into  previous  facts,  reaching  be-  ""«"  "  "  ™P«  »'  commodities, 
hind  the  Judgment  given  by  the  commissioners, 

thereby  to  impeach  iu  validity;  as  this  would  ^^IB  cause  came  up  from  the  Circuit  Court 

beassuramgjur.sd.ct>on  to  overthrow  that  judg-  I    ^,  t^e  United  State,  for  Delaware,  on  « 

ment  in  a  collateral  action.    As  a  source  oj  m-  certificate  of  division  in  opinion  between   tlw 

dividual  title,  the  judgment  and  recorded  cer-  judces  thereof 

tificate  stand  on  the  foot  of  a  patent,  and  merge        u,  involved  the  construction  of  the  ninth  nnd 

all   previous   requirements,   and   all   tiiture   in.  eleventh    sections    of   the   charter   granted   by 

guiry  into  sucli  requirements,  when  the  grant  Maryland,  the  provisions  of  which  are  simitar 

IS  rehed  on,  as  here,  m  defense  of  on  ejectment.  ^  ^^^^  ^f  the  charter  granted  by  Delaware. 
John   Ellis  s  heirs  having  the  conclusive  legal        ..^^^   g_  por    and    in    consideration    of    thft 

titles.  Mary  Jones  has  no  standing  in  court:  expenses  the  said  stockholders  will  be  at,  not 

and  such,  in  effect,  is  the  decision  of  Hickey  v.  1 

Stewart.     We   deem   the  judgment   then   pro-        Noii, — Construction  ot  grants  to  corpora  (Ions, 

noimced  conclusive  of  the  present  controversy.  Corporations   have  only   poweis   granted  or   tluwe 

,    -       ..  11.  *  J  t  -     '  npt'eiisary  to  carry  Into  effect  powers  graated :  can 

and,  for  the  reasons  then  given  and  here  given,  o^jy  act  In  the  mode  prescribed  l^  «w  creatlag. 

order,  that  the  judgment  of  the  Circuit  Court  8^-  note  to  9  L.  ed.  U.  P   "' 
lie  reverspil.  and  that  one  be  entered  for  the  de-  | ,  J^^*  wiiuMw«"«  are  uui  lui  up 

Oiiilants  below,  and  plaintiffs  in  error  here.  t''L  ed.  I),  b.  8Ja;  2*  L!"t±'i}!\ 
f^  Howard  ». 
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onlj  in  catting  tlie  eaid  canal  and  other  works 
(or  openiiiK  tlie  SAid  navigation,  but  in  main- 
'■■"■"g  and  keeping  the  same  in  repair,  the  aaid 
^LDal  mud  worlu,  with  all  thair  profits,  under 
the  limitstiona  aforesaid,  shall  be,  and  the  same 
«Te  heiebjr  vested  in  the  said  corporation  for- 
•rer,  ftnd  it  shall  and  may  be  lawful  for  the 
aaid  president  and  directors,  after  the  said  canal 
•hall  be  made  navigable,  to  demand  and  receive 

the  following  tolls every   pipe  of  wine 

or  French  brandy  containing "one  dol- 
lar and  twenty-five  centB* [etc.,  enu- 
merating articles  and  specifying  the  totla],  and 
tor  all  other  commodities  the  same  proportion, 
agreeable  to  tha  articles  herein  cnumeratedj 
and  every  boat  or  vessel  which  has  not  com- 
modities on  board  to  pay  the  sum  of  four  dol- 
lars shall  pay  to  much  as,  with  the  commodi- 
ties OD  board,  will  yield  the  sum  aforesaid, 
and  every  empty  boat  or  vessel  four  dollars,  ex- 
cept an  empty  boat  or  vessel  returning,  whose 
load  has  already  paid  the  tolls  affixed,  in  which 
case  she  shall  pass  toll  free." 
171*]  '"Sec.  II.  The  said  canal  and  works 
to  be  erected  thereon  by  virtue  of  this  acl , 
when  completed,  shall  forever  thereafter  be  es- 
teemed aiid  taken  to  be  navigable  as  a  public 
Ugfaway,  free  for  the  transportation  of  all 
(mmIs,  commodities,  or  produce  whatsoever,  on 
payment  of  the  toll  imposed  by  this  act,  and  nc 
tax  whatsoever  for  the  use  of  the  water  of  the 
laid  canal,  or  the  works  thereon  erected,  shall 
at  aoy  time  hereafter  be  imposed  by  all  or 
either  of  the  said  States." 

The  following  correspondence  explains  the 
«tJgin  of  Um  dispute: 

(Exhibit  No.  1.) 
T»  the  President  and  Directors  of  the  Chesa- 
fcake  aad  Delaware  Cunal  Co.,  Philadelphia. 
Princeton,  N.  J..  24th  March,  1847. 
Gentlemen — As  I  propose  to  establish  a  canal 
■asaenger  line  of  boats  between  Camden,  Phila- 
delphia, and  Baltimore,  to  pass  through  your 
eanal,  I  think  proper  to  give  you  notice  of  my 
iatoition  *o  to  do.  Mj  plan  is  to  commence 
imming  on  the  Ist  d;i  of  May  next,  to  be  con- 
tinned  through  the  apting  and  summer.  I  have 
beoi  inform^  that  the  company  of  which  you 
eotMtitute  the  Board  of  President  and  Directors 
daim  the  right  to  prevent  the  transit  of  paa- 
eengera  through  the  said  canal,  if  you  deem  it 
expedient  so  to  do;  and  that  if  you  permit  it, 
yon  still  maintain  the  right  to  charge  a  toll 
for  each  passenger  whom  you  allow  to  pa^ 
throngb.  Now,  being  of  opinion  that  neither 
by  your  charter,  nor  by  law,  are  you  authorized 
cither  to  exclude  passengers,  or  to  charge  a  toll 
on  them,  I  beg  to  inquire  whether  any  such 
right  or  authority  is  claimed  or  will  be  insistt^d 
on  l^  you,  so  as  to  prevent  future  miaunder- 
standing,  and  I  shall  be  obliged  by  au  answer 
«l  your  earliest  convenience. 

Very  respectfully,  your  obedient  servant, 
(Signed)  J.  A.  Perrine. 

To  Caleb  Xewbold,  Esq., 

Piea'I  Ches.  and  Del.  Canal  Co.,  Philadelphia. 
(Exhibit  No.  2.) 
Chesapeake  and  Delaware  Cariat        I 
<MEee,  Philadelphia,  30th  March,  1647.  [ 

At  a  meeting  of  the  Board  of  President  nnd 
J)irectors  of  the  Cheaapeake  and  Delaware 
as  li.  ed. 


Canal  Company,  held  this  day,  the  President 
laid  before  the  board  a  letter  dated  24th  instant, 
from  John  A.  Perrine,  Esq.,  of  New  Jersey, 
stating  his  intention  to  •establish  a  canal  [*1  J4 
passenger  line  between  Camden,  Philadelphia, 
and  Baltimore,  and  making  inquiry  as  to  the 
transportation  of  passengers  through  the  canal, 
and  a  charge  of  tolls  therefor. 

The  said  letter  was  read  and  considered,  and 
is  was  resolved,  That  the  President  reply  to 
Mr.  Perrine,  and  inform  him  that  the  company 
claims  the  right  to  exclude  passengers  unless 
their  transit  is  allowed  by  the  special  permis- 
sion of  the  company,  and,  if  that  is  granted, 
then  to  receive  a  fair  rate  of  toll  for  each  pas- 
senger. 

Extracts  from  the  minutes. 

Peter  V.  Lesley,  Sm. 

(Exhibit  No.  3.) 

To  John  A.  Perrine,  Esq.  Princeton,  New  Jersey, 

Chesapeake  and  Delaware  Canal        I 
Office,  Philadelphia,  30th  March,  1847.  ) 

Sir— Your  letter  of  the  24th  instant,  ad- 
dressed to  the  President  and  Directors  of  the 
Chesapeake  and  Delaware  Canal  Co.,  has  been 
received,  and  was  laid  before  the  board,  A  res- 
olution was  passed  by  them,  of  which  I  inclose 
you  a  copy.  The  company  regard  the  canal  as 
a  "public  highway,  free  for  the  transportation 
of  all  goods,  commodities,  or  produce  whatso- 
ever," on  payment  of  the  tolls  "authorjjied  by 
charter,  and  for  boats  or  vesEels  which  have  not 
commodities  on  board,"  on  payment  of  the 
sum  authorized  in  such  ease  by  charter;  but 
they  deny  that  it  ia  a  public  highway  for  tha 
transportation  of  passengers,  and  claim  the 
right  to  exclude  passengers,  except  by  special 
permission  of  the  company;  and  if  that  in 
granted,  then  to  receive  a  fair  rate  of  toll  for 
each  passenger..  The  canal  was  intended  by 
the  charter  to  be  used  by  vessels  en|;aged  in 
commerce,  not  by  passenger  lines,  which  in- 
terfere with  the  trade  and  injure  the  canal 
Any  vessel  you  may  send  in  the  line  you  pro 
pose  to  establish  will  be  permitted  to  pas-i 
through,  if  they  have  goods,  commodities,  and 
produce  on  board;  or,  if  empty,  on  payment 
of  the  regular  tolls  now  imposed.  If  you  carry 
passengers,  or  persons  not  engaged  in  the  navi- 
gation or  business  of  the  vessel  or  cargo,  you 
will  be  required  to  pay  one  dollar  toll  for  each 
passenger,  on  arriving  at  the  first  lock.  If  you 
refuse  to  make  this  payment,  or  to  land  your 
passengers,  the  vessel  will  not  be  permitted  to 
pass  through  the  canal.  I  am  directed  also  to 
say,  that,  if  your  vessels  pass  through  the  canal, 
they  will  be  required  to  adhere  strictly  to  all 
the  existing  rules  and  regulations  as  to  speed 
and  conduct.  Very  respectfully,  your  obedient 
servant, 

(Signed)  C.  Newbold,  Jr.,  President. 


•(Exhibit  No.  4.) 
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To  the   President  and  Directors  of  the  Ches- 
apeake  and   Delaware   Cunal   Company. 
Princeton,  New  Jersey,  .\pril  Ist,  1847. 
Gentlemen — I    have    received    the    letter    of 
j-our  president,  dated  the  30th  of  March.    After 
Jue  reflection,  I  have  in  reply  to  say,  that  1  do 
not    consider    the    Chesapeake    and    Delaware 
Canat   Company  as   being  autborised   by   law, 


ITS 
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fither  to  exclude  paaiengers  from  my  vegsela, 
or  to  eh«rge  me  t,ay  other  toll  than  the  sum 
they  u*e  authorized  bj  the  charter  to  receive 
for  an  empt;  verael.  This  I  will  pny.  but  no 
more,  unless  I  have  commodities  on  buard,  aud 
then  no  more  than  the  regular  tolls  now  im- 
posed thereon.  Nat  deeming  it  necessary  to 
prolong  this  correspondence,  I  shall  only  further 
repeat  my  notice,  that  I  shall  commence  the 
cansl  passenger  line  mentioned  in  my  letter  v! 
the  24th  ultimo  on  the  1st  day  of  May  next, 
and  I  trust  no  obstacle  will  be  presented  by 
your  olIicerB  or  agents  at  the  canal. 
Very  respecttully,  your  obedient  serrant, 
(Signed)  John  A.  Perriae. 

(Exhibit  No.  S.) 
I'hiladelphia.  Chesapeake  and  Delaware  Canal ) 
Office,  April  6th,  1847.  J 

At  a  meeting  of  the  Board  of  Directors  of 
the  Chesapeake  and  Delaware  Canal  Company 
held  this  day,  the  President  laid  before  the 
board  a  copy  of  a  letter  addressed  by  him  on 
the  30th  of  March,  1847,  to  John  A.  Perrine, 


March,  1S47,  aud  also  the  answer  of  Mr.  Per- 
rine thereto,  dated  the  1st  instant. 

The  said  letters  were  read  and  considered, 
and  that  of  the  President  approved.  It  was 
then,  on  motion,  resolved — 

That  the  President  instruct  the  superintend- 
ent at  the  Delaware  Tide  Lock,  on  the  Ches- 
apeake and  Delaware  Canal,  to  permit  any 
vessel  of  the  canal  ^ssenger  line  established 
by  John  A.  Perrine,  Esq.,  to  pass  through  the 
canal,  if  it  have  goods,  commodities,  or  prod- 
uce on  board,  or  if  empty,  on  payment  of  the 
regular  tolls  now  imposed;  but  if  the  said  ves- 
sel carry  passengers  or  persons  not  engaged  in 
the  navigation  or  business  of  the  vessel,  or  car- 
go, to  require  from  the  master  of  said  vessel  the 
payment  of  one  dollar  toll  for  each  passenger, 
before  said  vessel  passes  out  of  said  lock;  and 
if  such  payment  be  not  made,  or  the  passengers 
1I8*J  be  uot  landed  from  said  vessel,  *theu 
not  to  permit  it  tu  puaa  Ihroiiyh  the  canul. 
And  further,  to  instruct  the  superintendent, 
aud  the  ollicers  and  agents  of  the  company,  to 
be  diligent  in  requiring  any  such  vessel,  if  it 
shall  enter  or  pass  through  the  canal,  to  adhere 
strictly  to  all  the  existing  rules  and  regulations 
as  to  speed  and  conduct. 

Resolved,  That  the  President  transmit  to  Mr. 
Perrine  a  copy  of  the  above  resolution. 

Extract  from  the  minutes. 

Peter  V.  Lesley,  Secretary. 
(Exhibit  No.  S.) 
To  John  A.  Perrine,  Esq.,  Princeton,  New  Jer- 
sey. 
Chesapeake  and  Delaware  Canal  Office,  Pfaila-  ) 

s  received 

and  lui'l  before  the  board.  Pursuant  to  their 
<liru['tion,  f  inclose  a  copy  of  a  resolution  adapt- 
ed in  relation  thereto. 

it  is  proper  for  me  to  apprise  you,  that  the 
instructions  therein  mentioned  have  been  given 
to   tile   superintendent   at   the   Delaware   Tide 
Lock,  and  they  will  be  strictly  enforced. 
Very   rtHpecLfully,   your  obedient   servant, 
(Signed]  C.  Newbold,  Jr.,  President. 

»4 


[Exhibit  No.  T.) 
To  Mr.  John  Ash,  Superintendent  of  the  Dela- 
ware  Tide   Lock   on   the   Ches^teake   anA 
Delaware  Canal. 
Chesapeake  and  Delaware  Canal  Office,  Phila-  I 
delphia,  April  Stil,  1847.  } 

Sir — -I  inclose  a  copy  of  a  resolution  thil  daf 
adopted  by  the  Board  of  President  and  Direct- 
ors, in  relation  to  ■  canal  passenger  line  estab- 
lished by  John  A.  Perrine,  Esq.,  of  New  Jer- 
sey; you  will  be  particular  in  enforcing  the  de- 
cision of  the  boanl,  as  contained  in  this  resolu- 
tion. Very  respectfully,  yours, 

(Signed)  a  Newbold,  Jr.,  President. 

In  consequence  of  this  action,  the  com- 
plainant, on  the  12th  ot  April,  1847,  filed  111* 
bill  in  the  Circuit  Court  for  the  Delaware  Dis- 
trict, setting  forth  the  preceding  facts;  and  t» 
the  end  that  he  might  be  protected  against  the 
sets  and  doings  of  the  said  corporation,  and 
that  the  right  to  transport  passengers  through 
the  said  canal,  in  his  said  canal  passenger  line, 
and  in  boats  and  vessels  upon  payment  of  the 
tolls  authorized  by  law  upon  'the  boats  [*137 
or  vciiSels,  or  upon  the  goods,  commodities,  or 
produce  on  board  thereof,  and  free  from  any 
charge  in  respect  of  the  passengers  transported 
in  said  canal  passenger  Ime,  or  on  board  of  the 
said  boats  or  vessels,  might  be  established  by 
the  decree  of  the  court,  and  the  said  corpora- 
tion restrained  from  preventing  the  transit  of 
passengers  in  his  said  canal  passenger  line,  and 
from  imposing  any  toll  upon  it  in  respect  of  the 
passengers  on  board  of  the  same,  or  from  hin- 
dering free  passage  with  passengers  and  per. 
sons,  others  than  those  engaged  in  the  naviga- 
gation  or  business  of  the  vessel  or  cargo,  until 
the  said  payment  in  respect  of  such  passenger* 
and  persons  on  board;  he  prayed  for  an  injunc- 
tion to  restrain  the  corporation  and  its  superin- 
tendent at  tlie  Delaware  Tide  Lock,  and  it* 
officers  and  agents,  from  executing  and  carry- 
ing into  cUcct  the  resolution  of  the  board,  and 
the  instructions  issued  in  pursuance  thereof. 

The  company,  on  the  3d  of  May,  filed  their 
answer,  in  which  they  admitted  the  facts  and 
proceedings  alleged  in  the  complainant's  bill, 
and  that  the  instructions  given  to  their  olticcr* 
would  be  enforced,  in  re^iurd  to  the  canal  pas- 
senger line  of  the  complainant,  and  any  l>oat 
or  vessel  belonging  to  him;  but  they  denied 
that  either  by  any  provision,  terms,  or  condi- 
tions of  their  charters  of  incorporation,  or  by 
ly  law,  they  aru  or  were  forbidden,  or  ought 
it  to  have  passed  the  resolution  in  question, 
given  such  instructions,  but,  on  the  con- 
trary, that  they  are  advised  that  the  aame  are 
within  their  franchises,  auihoritiea,  rights,  and 
privileges  granted  by  or  arising  under  their 
charters  of  incorporation,  and  the  acts  supple- 
mentary thereto,  and  that  they  ought  not  to  be 
restrained  from  enforcing  them,  but  allowed  to 
do  so. 

At  May  Term,  1647,  the  cause  coming  on  to 
be  heard,  the  following  questions  occurred: 

lat.  Is  the  canal  company  entitled  to  charge 
the  compensation  or  toll  mentioned  in  the  pro- 
ceedings for  passengers  on  board  the  complaiu- 
it's  biiat  passing  through  the  canalT 
td.  lias  the  complainant  a  right  to  navigate 
lit  canal  for  the  I  ran  spur  tal  ion  of  passengci^ 
with  pusst'iijiur  bo.i(s,  paying  or  olTcring  to  pay 
'^  Howard   9. 


Pexbike  v.  The  Cbebafeakk  ahd  Deiawabe  Camm.  Co. 


27i  Doe,  dem,  of  Bywater  t-  BranJIing  et  a].  7 
Bam.  &  CreoB.  643. 

Siztli  point.  The  use  of  the  waters  of  the 
canal  ia  public,  though  the  canal  itself  is  pri- 
vate praperty;  the  oomplninant,  therefore,  as 
one  of  the  public,  haa  the  right  to  the  use  of  its 
waters,  subject  only  to  the  eipresH  restrictionB 
contained  in  the  chaHer — the  payment  of  such 
tolls  QB  the  charter  authorizeB  upon  the  com- 
modiLiea  on  hoard  of  his  boats,  or  the  toll  fixed 
by  the  charter  Dpon  empty  boats. 

Seventh  point.  That  the  charter  of  the  said 
Chesapeake  and  Delaware  Canal  Company  gives 
the  aaid  company  no  power  to  refuse  a  paBsage 
to  aay  vcBsel  tlirough  the  said  canal,  except 
upon  refusal  or  neglect  of  the  captain  or  owner 
of  any  Buch  vessel  to  pay  the  toll  fixed  by  the 
charter.  Coll.  of  lUiws  relative  to  Ches.  and 
Del.  Canal  Co.  11,  26. 

The  points  on  behalf  of  the  canal  company 
were  the  following; 

First  point.  If  conceded  that,  in  cases  of  am- 
bigittty  in  legislative  grants  or  charters,  tlic 
ooiiatruotion  should  be  in  favor  of  the  public, 
yet  no  forced  or  extravagant  construction  in 
favor  of  the  public  can  properly  create  an  am- 
biguity; but  a  rational  and  fair  exposition 
should  be  made,  according  to  the  general  rules 
which  govern  in  the  exposition  of  all  public 
statutes.     Dwarris  on  Statutes    -    "  — 


toll  upon  the  boats  as  empty  boats,  or  upon 
commodittea  on  boftrd,  but  without  toll  or  oom- 
peiuatioD  for  paaaengera,  as  proposed  in  hla 
eorrespondenee  contained  in  the  exhibits  T 

And  noon  each  of  these  questions  the  opin- 
icna  of  tne  judges  were  oppoBcd. 

And  thereupon,  at  this  sane  term,  at  the  re- 
quest and  upon  motion  of  the  complainant's 
IIS*]  counsel,  the  said  points,  on  which  *the 
disagieement  has  happened,  are  stated  under 
tbe  direction  of  the  judges,  and  to  be  certified, 
under  the  seal  of  this  court,  to  the  Supreme 
Conrt  of  the  United  States,  at  their  next  EcS' 
lion,  to  be  finally  decided. 

The  case  was  argued  hy  Sir.  Whiteley  for 
tbe  complainant,  and  by  Messrs.  Gilpin  and 
Bayaid  for  the  defendants.  It  was  brought 
up  by  the  defendants,  and  therefore  opened  by 
Ur.  Gilpin,  who  was  followed  by  Mr.  Whiteley, 
and  the  argument  was  concluded  by  Mr.  Bay- 
ard. Nevertheless,  the  complainant's  points  wUl 
be  stated  first- 

Ur.  Whiteley  made  the  fallowing  points  for 
the  complainant: 

Rrst  point.  There  is  no  proviBion  in  the 
charter  of  the  Chesapeake  and  Delaware  Canal 
Company,  authorizing  Ute  company  to  charg^ 
t«ll  or  compensation  on  the  passengers  in  an  J 
bast  or  vessel  passing  through  the  canal.  3 
Delaware  Laws,  170;  Collection  of  Iawb  relaJ 

tire  to  Che«.  and  Del.  Canal  Co.  9,  10,  25,  2(i,    Stevens   v.   Duckworth,   Hardies,   344;    Rex   v. 
2T,  attached  to  bill  of  the  complainant.  Burchctt,   1    Shower,    108;    Mitchell   v.   Soren, 

SccMid  point.  Corporations  have  only  such  Parker,  233;  Sussex  Peerage  case,  II  Clark  & 
powers  as  are  spedficaliy  granted  by  the  act  of  Fin.  143;  Rex  v.  Fease,  1  Nev.  &  Man.  GS4; 
tnenparation,  or  auch  aa  are  necessary  to  carry  Bowe  v.  Shilson,  4  Bam.  &  Adol.  T3I;  1  Nev. 
iito  effect  the  powers  expressly  granted.  2  &■  Man.  T29;  Rex  v.  The  Grand  Junction  Canal 
Ktat'm  Com.  898;  Head  and  Amorj  v.  Frovi.  Company,  3  Railway  Cases,  14;  Hex  v.  The 
desce  Ins.  Co.  2  Cranch,  127  j  Charles  River  Glamorgan  Canal  Company,  3  Railway  Cases, 
Bridge  t.  Warren  Bridge,  11  Peters,  420.  18;  The  Frovost  of  Eaton  Collet^e  v.  The  Great 

Third  point.  The  canal  having  been  con-  Western  Railway  Company,  1  Railway  Caaca, 
■tmcted  pursuant  to  an  act  of  incorpuratiuit,  220;  Barrett  v.  The  Stockton  and  Darlington 
passed  by  the  ]>gislaturea  of  Delaware  and  Railroad  Company,  2  Man.  &  Grang.  134;  Hop- 
Maryland,  the  right  of  the  company  to  toll  is  kins  v.  Thoroughgood,  2  Bam.  &  Adolph.  921; 
derived  entirely  from  the  charter,  and  is  to  be  The  Charles  River  Bridge  Company  v.  The  War- 
considered  as  if  there  was  an  agreement  be-  ren  Bridge  Company,  11  Peters,  589,  598. 
twecn  them  and  the  public,  the  terms  of  which  Second  point.  By  a  fair  and  just  interpre- 
aie  expressed  in  tbe  act  of  incorporation;  and  tation  of  the  charter  of  the  Clicsapeake  and 
tke  roie  of  construction  is,  that  any  ambiguity  Delaware  Canal  Company,  granted  by  the 
in  tbe  terms  of  the  contract  must  operate  States  of  Delaware  and  Maryland,  tbe  public 
against  tbe  oorporation,  and  in  favor  of  the  have  no  right  to  use  the  canal  for  the  transpor 
public.  The  corporation,  therefore,  can  claim  tation  of  passengers,  it  'being  a  limited  [*180 
nothing  which  is  not  clearly  given  to  them  by  higliway  by  the  terms  of  the  grant,  and  the 
their  charter.  The  Proprietors  of  the  Stour-  right  of  the  public  to  the  use  of  the  canal  as  a 
bridge  Canal  t.  Wheeley  et  al.  2  Bam.  A,  highway  existing  under  and  by  force  of  the 
Adolph.  792;  Kingston  Dock  Co.  v.  La  Marebe,  8  grant  alone.  The  Maryland  Charter,  sec.  1 1 ; 
Barn,  ft  Cresa.  42;  Charlea  River  Bridge  v.  War-  '^^^  Delaware  Charter,  sec.  10;  Maryland  Laws, 
rcB  Bridge,  11  Peters,  544.  1827,  eh.  207,  1831,  ch.  296,  sec.  19;  Delaware 

Fourth  point.  By  the  ineor^raticm  of  this  J^"*-  ^829  p.  323  1832,  p.  114;  Stafford  v. 
company,  wrtain  franehlBes  wVre  granted  by  Coyney,  7  Bam.  ft  Cress  257,  260;  The  Seneca 
tbe  public  to  them,  and  those  franchises  were  ^"^  Company  v.  The  Auburn  and  Rochester 
of  iiportance  to  the  public  interest.  Nothing  ^''"?"/  ^'"^""1'  ^  "";  ",^- 
tberef^  passes  to  the  wrporation  by  implica-  J'".^'*  pomt.  The  canal  .s  tbe  property  of  the 
lion.  Ua«ed  States  y.  Arredondo,  8  Feters,  ?l^^°tf'"^  ^'"'J^'=.  '"  ^^\"^^  "J  *^  P^^iic  to 
738;  Be^ty  v.  Lessee  of  Knowler,  4  Vters,  168  \^t  „*,fh  i^  ,i?,  1  t  /f  ^^^'^'"t'"'.  ''"*,  ""^ 
Pr^vidence'^Bank   v.    Billings   and    Pitman.   4    in^tt'r^ht  of  pr^^rt^^^^^^^^ 

^:^«m'    "^''Z^"'-^''^^^   VZi"'""™H  f-'l«'».withairits'attfibuteBa^dincUc.ntX 

I7f]  Bridge,  11  Peters,  *545,  M6;  Leeds  and  not    derogating    from    the    public    ri-iit-    nod 

liverpool  Canal  v.  Hualer,  2  Dowl.  A,  Ryl.  556;  among  those  incidents  is  the  right  to  demand 

I  Bam  &,  Cnm.  424.  and   i   ceive  compensation   for  the   use   of  the 

Kfth  point.    The  canal  is  expressly  made,  by  property  for  other  puiposca  than  those  to  which 

Ita   charter,  a   *^ub[ie   highway.''      Collect,   of  the  jus  publicum  applies.     2  Coke's  Inst.  220- 

Law*  relative  to  Chee.  and  Del.  Canal  Co.,  11,  Hale  de  Jure  Maris,  73,  77;  Uuddy  v.  WelllkoUK 
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Hoore,  474;  Crispe  t.  Bellwood,  3  Lcvinz,  42i: 
Rex  T.  Buralett,  1  Ld.  Raym.  149;  Northamp- 
ton V.  Ward,  2  Strange,  1233;  Rex  v.  The  Mer- 
sey and  Irwell  Nav.  Co.  4  Man.  4  Ryl.  B8, 
Rex  V.  The  Avon  Nav,  Co.  4  Man.  A  Ryl.  23, 
31,  30;  Rickarda  t.  Bennett,  1  Barn.  &,  Cress. 
233,  234. 

Mr.  Chiel  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  Chesapeake  and  Delaware  Canal  con- 
nects the  watem  of  the  Chesapeake  and  Dela- 
ware bays,  and  derives  its  corporate  existence 
from  charters  granted  by  Maryland,  Delaware, 
and  Pennsylvania.  It  passes  through  the  terri- 
tory of  the  first  two  States  only;  but  Fennsyl- 
*  vania  was  deeply  interested  in  this  improvc- 
tnent,  and  Maryland,  it  appears,  was  unwilling 
to  authorize  it  unless  the  opening  of  the  navi- 
gation of  the  Susquebannah  River  was  con- 
nected with  the  coustrtictioQ  of  this  canal.  Del- 
aware, also,  supposed  itself  to  have  some  de- 
mands on  Pennsylvania,  as  appears  by  the  char- 
ter it  granted.  And  in  order  to  accomplish  the 
objects  vhioh  the  different  States  had  in  view, 
each  of  them  passed  an  act  incorporating  this 
company,  with  certain  condit[ons  annexed  to 
the  respective  charters,  concerning  other  ob- 
jects, thereby  making  its  io corporation  a  com- 
pact between  them.  The  nature  of  this  com- 
pact, and  the  purposes  it  was  intended  to  ac- 
complish, will  be  readily  miderstood,  from  the 
situation  of  the  navigable  waters  which  tliid 
canal  was  intended  to  unite,  and  from  the  pe- 
culiar provisions  inserted  in  the  respective  char- 

Before  this  canal  was  made,  the  city  of  Balti- 
more almost  monopolized  the  trade  of  the  coun- 
IBl*]  try  bordering  on  the  Chesapeake  *Bay, 
and  of  the  numerous  tide  water  rivers  which 
penetrate  the  adjacent  country.  For,  ia  oidtr 
lo  reach  Philadelphia,  it  was  ucccsaary  to  puss 
by  sea  from  the  capes  of  the  Chesapeake  to 
those  of  the  Delaware,  and  commerce  coutd 
therefore  be  carried  on  only  in  vessels  fit  to 
navigate  the  ocean.  Philadelphia  naturally 
desired  to  share  in  the  trade  thus  exclusively 
enjoyed  by  Baltimore,  by  opening  a  safe  and 
easy  inland  communication  from  one  bay  to 
the  other;  and  it  was  evident,  from  the  nature 
of  the  country,  that  this  could  be  effected  by  a 
canal  of  about  thirteen  miles  in  length,  near 
the  head  of  the  Chcsnpuake  Bay. 

On  the  other  hand,  the  interests  of  Baltimore 
were  adverse  to  this  canal,  as  it  would  deprive 
it  of  the  advantage  it  then  possessed,  and  it 
moreover  desired  to  bring  to  its  own  port  the 
vast  productions  of  the  country  watered  by  the 
Susquehannnh,  which  flows  into  the  Cliesa]>eake 
Bay  at  its  head.  But  this  river  was  obstructed 
by  rocks,  and  the  trade  was  for  the  most  part 
carried  on  over  land  with  Philadelphia;  aud 
these  obstructions  could  not  be  removed  with- 
out the  consent  of  Pennsylvania,  as  some  of  the 
most  serious  impediments  to  navigation  were 
within  the  limits  of  that  State,  a  little  north  of 
the  Maryland  line. 

The  respective  States  naturally  felt  it  their 
duty  to  foster  their  respective  cities,  as  far  as 
justice   and   the   Jnterc^-       [>f   the    community, 

Ccrally,  would  permit,     t'cnnaylvania,  there- 
!,  would  not  agree  to  remove  the  obstruc- 
tions in  the  Susquehannsh,  unless  the  canal  was 


authorized  to  be  made;  nor  wouM  Maryla>4 
authorize  the  canal,  unless  the  trade  of  the  Sus- 
quehannah  was  laid  open  to  Baltimore.  Bnt 
neither  State  was  disposed  to  sacriflce  the  in- 
terests of  its  citizens  to  the  rivalship  of  Uw 
cities,  and  both  were  sensible  of  the  advantage* 
arising  from  the  general  extension  of  commer- 
cial intercourse,  and  were,  it  appears,  willing 
that  these  two  important  avenues  of  trade 
should  be  opened  at  the  same  time. 

The  provisions  of  the  charters  of  the  differ- 
ent States  show  the  particular  interests  wh!A 


Speration. 

The  first  act  incorporating  this  company  wm 
passed  by  Maryland  in  ITOB.  The  last  Mctloa 
is  in  the  following  words; 

"Provided,  tha^  this  law  shall  be  of  no  font 
or  effect  until  a  law  shall  be  pasBed  by  the 
F!tate  of  Delaware  authorizing  the  cutting  the 
canal  aforesaid,  and  v  til  a  law  shall  be  passed 
by  the  Legislature  of  Pennsylvania  declariiw 
the  River  of  Susquehannoh  *to  be  a  [*ISi 
highway,  and  authorizing  individuals  or  bodies 
corporate  to  remove  obstructions  therein,  at  a 
period  not  exceeding  three  years  from  the  lat 
day  of  March,  18C0." 

The  charter  from  Delaware  vras  obtained  !■ 
ISOl.  In  the  clauses  upon  which  the  canal 
company  relies,  to  maintain  its  claim  in  this 
controversy,  the  act  of  the  Legislature  of  Dela- 
ware is  in  the  same  words  with  the  act  of 
Maryland,  and,  like  Klaryland,  it  annexed  to  its 
charter  certain  conditions,  which  it  required 
Pennsylvania  to  fulfill  before  the  act  of  incor- 
poration should  take  effect.  But  it  is  unneces- 
sary to  state  them  particularly,  as  they  hava  mi 
reference  to  the  canal  or  the  river,  and  relate  to 
subjects  entirely  distinct  from  the  navigfttioH 
which   theae   improvements   were   intended   to 

In  ISOl,  a  few  weeks  after  the  act  of  Dels-  . 
ware  was  passed,  Pennsylvania  also  incorpora- 
ted this  company,  and  in  the  same  taw  declared 
the  Susquchannah  to  be  a  public  highway,  aid 
authorised  the  removal  of  the  obstruction*  in 
it,  as  demanded  by  Maryland,  and  complied 
also  with  the  conditions  required  by  the  chartv 
from  Delaware.  The  act  of  incorporatioD  of 
Pennsylvania  adopts  the  Maryland  charter;  aad 
after  having  done  so  in  gener^  terms,  it  adds 
the  following  words;  "And  shall  derive  ■* 
other  powers  under  this  act  but  such  as  an  lat 
forth  in  the  said  act  of  the  Legislature  of  Mary* 
land,  or  necessarily  incident  to  a  corporation.* 

As  we  have  already  said,  the  canal  does  sot 
pass  through  any  part  of  the  territory  of  Fro*- 
sylvania,  and  consequently  there  was  no  neces- 
sity for  a  cliarter  from  that  State  to  authorise 
a  compnny  to  construct  the  work.  All  that  wm 
required  of  her  was  a  compliance  with  the  con- 
ditions annexed  to  the  charters  of  the  two  othsr 
States.  But  as  the  city  of  Philadelphia  was 
chiefly  interested  in  this  improvement,  and  tb* 
interests  of  Baltimore  adverse,  it  woa  evideat 
that  subscriptions  for  the  stock  were  to  be 
looked  for  in  the  former,  and  not  in  the  latter; 
and  that  it  would  l>c  essential  to  the  suecesa  of 
the  enterprise,  that  its  manageni  should  b* 
members  of  the  community  which  favored  it, 
and  the  board  hold  its  sessions  and  transact  iU 
business  amongst  them.    A  charter  from  Pnm- 
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k  dutrter  from  Pennsylvania  was  neces- 
r  Mlother  object  still  more  important. 
tqnehaniiah  was  to  be  a  public  liighway, 
I  cuikl  was  intended  to  be  equally  frt'e 
n,  mbject  only  to  the  toDs  to  which  the 
liad  assented.  And  if  this  company 
afterwards,  under  the  sanction  of  Mary- 
!  Hrmittcil  to  exercise  powers  beyond 
'those  speciGed  in  the  charter,  or  impose 
d  burdens  not  therein  enumerated,  the 
ion  of  the  canal  might  be  seriously  ob- 
I,  or  BO  heavily  burdened  aa  to  give  to 
ire,  eiclusiTely,  not  only  the  trade  it 
>i>opoIUed,  but  also  that  of  the  Susque- 
when  the  river  should  be  opened.  It 
UDed,  therefore,  advisable  by  Pennsyl- 

0  eonbiiM  with  its  assent  to  the  Mary- 
ndition  an  act  incorporating  the  com- 
i  order  that  it  might  derive  its  corporate 
•  from  the  three  States,  and  its  charter 
a,  compact  between  them,' which  neither 
Iter  without  the  consent  of  the  other. 
he  insertion  of  the  particular  provision 
•entioned  in  the  Pennsylvania  Ian,  the 
f  wbicli  is  not  merely  to  assert  a  gen- 

1  familiar  principle  in  the  construction 
of  incorporation,  but  to  place  it  out  of 
'er  of  the  other  States  to  enlarge  the 
■a   of   the   corporation,   or  increase   the 

of  the  transit  through  the  canal,  with- 

oontent  of  PennsylvaniH. 
iteieat  of  that  State  certainly  required 
I  canal,  upon  the  payment  of  the  atipu- 
Ila,  should  be  free  for  all  the  purposes 
ch  the  Susquehannah  was  declared  to 
blie  highway.    The  opening  of  the  river 

construction  of  the  canal  were  correla- 
provements  and  portions  of  the  same 
navigstiou,  and  there  could  be  no  rea- 
istioe  or  policy  for  stopping  at  the  canal 
lengen  who  came  down  the  Siisquehan- 

their  way  to  Philadelphia.  Whether 
e  mode  liable  to  toll,  or  not,  muat  of 
M  determined  by  the  language  of  the 
u  Uot  the  interest  and  policy  of  Mary- 
id  I'eniisylvania  undoubtedly  required 
^  dtizeDs  should  have  a.  right  to  pass 
.     And  if  ttie   corporation   may  refuse 

ion,  which  was  manifestly  intended  to 
«d  throughout  to  the  same  descriptiou 
rcoarse,   may   be   inconvenientij    inter- 

BJid  the  policy  of  the  States,  and  es- 

that  of  Pennsylvania,  disappointed  to  a 
extent.  The  evil  will  not  be  lessened  if 
■oration  is  authorized  to  exact  toll  from 
era,  «Dd  the  amount  left  altogether  to 

wUl  and  pleasure. 

thia  view  of  the  general  object  and 
if  these  laws,  we  proceed,  in  the  first 
>  inquire  whether  the  language  used  in 
ccording  to  its  true  and  legal  construe- 
res  to  the  corporation  the  right  to  de- 
M  from  passengers  who  pass  throu^^b 
al,  or  from  vessels  on  account  of  the 
trs  oa  board. 

iHEStion  may  be  disposed  of  in  a  few 
The  articles  upon  which  the  company 
s  authorized  to  take  toll  are  'partic- 
gnmerAted,  knd  the  amount  specified. 
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The  toll  is  imposed  on  commodities  on  board 
of  a  vessel  passing  through  the  canal. 

No  toll  is  given  on  the  vessels  themselves, 
except  only  when  they  have  no  commodities  on 
board,  or  not  suflicicnt  to  yield  a  toll  of  four 
dollars.  Passengers  are  not  mentioned  in  the 
enumeration,  nor  is  any  toll  given  upon  a  vessel 
an  account  of  the  persons  or  passengers  it  may 
have  Oft  board. 

Now,  it  is  the  well-settled  doctrine  of  this 
court,  that  a  corporation  created  by  statute  is 
a  mere  feature  of  the  law,  and  can  exercise  no 
powers  except  those  which  the  law  confers  up- 
on it,  or  which  are  incident  to  its  existence. 
Head  and  Amory  v.  The  Providence  Ins.  Co., 
2  Cranch,  127;  Dartmouth  College  v.  Woodward, 
4  Wheat.  633;  Bank  oi  the  United  States  v. 
Dandridge,  12  Wheat.  64;  Charles  Kiver  Bridge 
V.  Warren  Bridge,  11  I'et.  644;  Bank  of  Au- 
guata  V.  Earle,  13  Pet.  687.  And  as  no  pow- 
er is  given  to  this  corp->retion  to  demand  toll 
from  passengers,  or  from  vessels  on  account  of 
the  passengers  on  board,  it  is  very  clear  that  no 
such  power  can  be  exercised,  and  no  such  toll 
lawfully  taken. 

The  principle  above  stated  is  also  an  answer 
to  the  argument  which  places  the  right  of  the 
company  to  demand  toll  upon  the  ground  that 
it  is  the  absolute  owner  of  the  works  and  of  the 
land  it  occupies,  and  insists  that  it  may  there- 
fore, like  any  other  owner,  demand  compensa- 
tion from  any  person  passing  over  its  property. 
The  error  of  this  argument  consists  in  regard- 
ing the  title  of  the  company  to  the  property  in 
question  as  derived  to  them  upon  common  law 
principles,  and  measuring  their  rights  by  the 
rules  of  the  common  law.  The  corporation 
has  no  rights  of  property  except  those  derived 
from  the  provisions  of  the  charter,  nor  can  it 
exercise  any  powers  over  the  property  it  holds 
except  those  with  whioh  the  charter  has  clothed 
it.  It  holds  the  property  only  for  the  pur- 
poses for  which  it  was  permitted  to  acquire  it 
— that  is,  to  effectuate  the  objects  for  which 
the  Legislature  created  it.  And  whether  it  may 
lawfully  demand  compensation  from  a  person 
whom  it  permits  to  pass  over  its  property  must 
depend  upon  the  language  of  the  charter,  and 
not  upon  the  rules  of  the  common  law. 

Certainly  in  this  instance  the  power  ia  not 
conferred  in  express  terms,  nor  are  any  words 
used  from  which  it  can  reasonably  be  implied. 
It  would,  indeed,  be  a  most  unusual  one,  and 
we  believe  without  precedent  in  any  charter 
heretofore  granted  by  any  State  in  this  Union. 
For  the  power  claimed  is  the  right  to  demand 
toll  from  every  citizen  who  passes  through  tho 
'canal,  and  to  fix  the  amount  at  the  [*185 
discretion  of  the  corporation.  In  form,  it  is 
true,  the  demand  is  made  on  the  owner  of  the 
vessel  engaged  in  transporting  passengers;  but 
it  is  immaterial  to  the  passenger  whether  he  is 
tharged  with  the  toll  in  the  increased  price  of 
his  passage,  or  by  a  direct  tax  upon  himself.  In 
cither  case  the  result  ia  the  same,  and  the  pow- 
er exercised  is  the  same.  Such  an  unlimited 
power  to  levy  contributions  on  the  public,  and 
one  so  inconsistent  with  the  ordinary  course  of 
legislation  upon  that  subject,  and,  we  may  add, 
BO  unjust  and  injurious  to  the  public,  ought  not 
to  be  sustained  in  a  court  of  justice,  unless  it  is 
conferred  in  plain  and  express  words.  It  should 
not  be  inferred  where  the  slightest  dout 
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M-iae,  and  the  words  are  capable  of  any  other 
construction;  and  bUII  less  can  it  be  inferred  in 
a  clurter  like  this,  where  the  toll  granted  upon 
goods  and  property  of  every  kind  is  bo  careful- 
ly specilied  and  fixed  in  the  law,  and  the  char- 
ter altogether  silent  in  relation  to  passengers. 
The  contrary  inference  would  seem  to  be  ir- 
resistible. 

We  proceed  to  the  examination  of  the  second 
question  certified.  This  point  has  been  strongly 
pressed  upon  the  court,  and  the  argument  on 
tlie  part  of  the  canal  company  has  addressed  it- 
self chiefly  to  the  case  of  pasapn^'cr  boats,  with- 
out commodities  or  goods  on  board.  But  it  is 
evident  that  the  point  must  resnlve  itaclf  into 
this:  Can  they  refuse  premission  to  a  boat  laden 
with  mercliandise  to  pass  through  the  canal, 
provided  it  has  a  passenger  on  board,  and  re- 
fuses to  nut  him  outT  For  so  far  as  the  right 
to  pass  through  the  canal  is  concerned,  there  is 
no  distinction  iu  the  charters  between  passenger 
vessels  and  freight  vessels,  nor  between  veBscIa 
with  a  single  passenger,  and  one  with  a  mul- 
titude of  passengers;  nor  bi'twcen  vessels 
with  both  cargo  and  passengers,  and  vessels 
with  passengers  onlj".  The  acts  of  ineiirporu- 
tion  make  no  distinction  between  either  of 
these  classes  of  boats,  and  we  therefore  can 
make  none;  and  if  the  power  claimed  for  the 
corporation  exists  aa  to  one  class,  it  must  ex- 
ut  aa  to  aU. 

The  clauses  mainly  relied  on  by  the  counsel 
lor  the  company  are  the  ninth  and  eleventh 
sections  of  the  Maryland  charter,  the  language 
of  these  sections  being  adopted  in  the  charters 
of  the  two  other  States.  The  ninth  specifics 
the  tolls  which  the  company  may  demand,  and 
after  enumerating  most  of  the  principal  and 
usual  articles  of  inland  commerce,  and  graduat- 
ing the  toll  on  some  of  them  according  to  the 
quantity  on  board,  and  on  others  aecuiding  to 
the  weight,  it  concludes  the  enumeration  in  the 
following  words; 

"And  for  all  other  commodities  the  same  pro- 
180*]  portion,  agreeable  'to  the  articles  Iwrc- 
in  enunieriiti'd,  and  every  boat  or  vessel  which 
has  not  comnioditica  on  hoard  to  pay  tho  sum 
of  four  dollars  Ehall  pay  an  much  an,  with  the 
commodities  on  board,  will  yield  the  sum  afore- 
said, and  every  ein]>ty  bout  or  vessel  four  dol- 
lars, except  an  empty  boat  or  vessel  returning 
whose  loud  lias  already  paid  the  tolls  allixud, 
in  which  case  she  shall  repass  toll  free,  provided 
such  boat  or  vessel  slinfl  return  within  four- 
teen days  after  paying  said  tolls." 

Upon  a  fair  cunat ruction  of  the  language  of 
this  eci'tiun,  we  think  that  this  canal  was  in- 
tendiid  to  be  a  public  highway,  and  that  every 
bout  or  vessel  suited  to  its  navigation  was  to  be 
at  liberty  to  pass  through,  upon  the  payment 
of  the  tolls  therein  spucilicd.  And  if  nothing 
was  on  board  upon  which  toll  could  be  demand- 
ed, it  still  had  a  right  to  pass,  upon  payment 
of  the  toll  imposed  upon  the  vessel.  And  this 
construction  becomes  the  more  evident  when 
this  section  is  taken  in  connection  with  the  one 
next  following  {the  tenth),  which  authorizps 
the  collector  of  tlie  tolls  to  refuse  passage  to  a 
vessel  neglecting  or  refusing  to  pay  "the  toll" 
at  the  time  of  offering  to  pass.  The  words 
"the  toll"  in  this  section  plainly  and  necessarily 
refer  to  the  tolls  cnumctstcd  in  the  preeeding 
one.  The  refusal  to  pay  them  is  the  only  case 
•8 


in  which  k  power  is  given  to  stop  the  lioaL 
And  as  no  toll  is  given  on  passengers,  or  on  the 
vessel  on  account  of  its  passengers,  it  followi 
that  a  passage  could  not  be  refused  to  a  vrawl 
on  account  of  its  passengers,  because  tbetr 
could  be  no  refusal  to  pay  the  toll  authoriied 
by  law;  and  the  right  to  refuse  the  vessel  being 
given  in  one  specified  case,  and  in  none  other, 
it  is  an  implied  reatriction  of  the  right  to  the 
particular  case  provided  for. 

But  it  is  said  that  the  right  of  the  publie  to 
use  the  canal  as  a  highway  is  restricted  by  the 
eleventh  section,  and  confined  to  vessels  es- 
gaged  in  the  transportation  of  goods,  commod- 
ities, and  produce,  The  material  words  of  thai 
section  are  as  follows; 

"That  the  said  canal  and  the  works  to  be 
erected  thereon  in  virtue  of  this  act,  when  com- 
pleted, shall  forever  thereafter  be  esteemed  and 
taken  to  be  navigable  as  a  public  highway,  free 
for  the  tran^iortation  of  all  goods,  eoniinadi- 
'' produce  whiitaoever,  on  payment  of  the 


that  the  words  "free  for  the  transportation  of 
all  goods,  commodities,  annd  produce  whAtao- 
ever,"  restrict  the  words  which  make  it  a  high- 
way, and  limit  the  privileges  of  the  public,  ta 
the  transportation  through  it  of  goods,  onm- 
modities,  and  produce. 

But  this  construction  can  hardly  be  mail- 
tuincd,  upon  any  *  just,  rule  for  the  in-  [*1S1 
terprctatton  of  statutes.  It  would  be  iiicoB- 
siatent  with  the  clause  In  the  ninth  aeetlon, 
hereinbefore  set  forth,  which  authorizes  the 
passage  of  vessels  which  have  no  commoditiB* 
on  board.  This  construction  would  confiM 
the  right  to  those  actually  engaged  in  the  trans- 
portation of  goods.  And  if  the  canal  waa  to 
be  a  highway  for  goods,  commodities,  and  prad- 
uec  ouly,  the  privilege  of  the  vessel  would  be 
derived  altogether  from  the  goods,  and  eos- 
sequcntly  a  vessel  without  goods  might  be  w- 
fuscd  a  passage,  notwithstanding  tlie  express 
provision  that  she  shall  be  entitled  to  go 
through.  An  interpretation  of  the  statute 
which  would  lead  to  this  result,  and  render 
dilTcrent  sections  inconslstctit  with  each  other, 
cannot  be  the  true  one.  The  error  consists  ia 
treating  words,  which  were  iulunded  as  a  tim- 
ilation  of  the  powers  of  the  corporation,  aa  a 
restriction  upon  the  rigiits  of  the  public,  la 
the  opinion  ot  the  court,  the  words  in  questioa 
were  intended  to  guurd  against  the  exactioa 
of  other  or  higher  tolls  tluin  those  given  bj 
the  law,  and  not  to  restrict  the  right  of  pas- 
sage. The  cl.iuse  in  question  declares  tliat  the 
canal  sliall  be  tree  for  all  goods,  coiniiioditifla, 
and  produce  whatever,  upon  payment  of  tbs 
toll  imposed  by  law;  meaning,  obviously,  that 
no  other  or  higher  toll  should  be  demanded. 
They  were  not  intended  to  restrict  the  profl- 
sion  immediately  preceding,  tliut  the  canal 
should  be  a  higliway,  but  more  etleclually  t« 
secure  the  rij-ht  of  the  public  by  rextrictiiig 
the  toll  to  be  demanded  to  the  toll  imposed  b| 
the  act.  They  were  introduced  like  the  pro- 
vision in  the  charter  from  Pennsylvania  lieie- 
iubefore  mentioned,  which  prohibits  the  com- 
pany from  exercising  any  powers  but  such  h 
are  set  forth  in  the  charter,  or  necessarily  iitci- 
dent  to  a  corporation.  Neither  of  these  pro- 
visions waa  ncceiiiiary,  but  they  were  introduced 
Howard  •. 
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I  of  precaution,  U>  guard  againat 
■tiwiml  mnd  forced  inferences,  which  the  dC' 
•ira  of  ^ain  might  induce  the  corporation  to 
Bkke,  injurious  to  the  rights  of  the  public,  and 
toMtwrj  to  the  intention  of  the  Legielature. 
The  right  claimed  bj  this  oorporation,  there- 
fore, ean  find  no  juatiflcation  in  the  language 
aad  proTisions  of  the  sections  relied  on  in  the 
argument.  It  can  find  as  little  support  from 
tile  general  and  known  usages  of  trade  and 
tnvel,  at  the  time  it  was  incorporated. 

It  is  true  that,  when  theac  charter*  were 
granted,  traveling  b;  water  was  inconsider- 
able and  unimportant  compared  with  what  it 
BOW  ia,  and  nobody  anticipated  tiie  immense 
ineiease  whieh  the  inveotion  of  steam  naviga- 
tjon  haa  produced.  But  it  is  equoJly  tme,  that, 
in  every  country  where  traffic  and  trade  have 
been  anied  on  by  water,  it  has  been  the  cub- 
IBS']  torn  of  Teasels  'engaged  in  the  transpor- 
tation of  merchandise  to  carry  poAsengers,  and 
to  have  vessela  thus  engaged  fitted  in  many  in- 
itaneea  with  better  accommodations  than  oth- 
ers, in  order  to  induce  travelers  to  take  passage 
m  them,  and  thereby  increase  the  profits  of 
the  navigation  in  which  they  were  engaged. 
Ia  Maryland,  with  its  broad  bay,  its  great  num- 
ber of  navigable  tide  water  rivers  interrupting 
travel  by  land,  its  numerous  villages  and 
towns  on  their  banks,  and  ita  commercial  me- 
tropolis seated  at  the  bead  of  the  bay,  it  can- 
not be  doubted  that  thia  usage  prevailed  exten- 
sively, and  that  vessels  engaged  in  the  trans- 
portation of  produce  or  merchandise,  or  re- 
tmning  empty  from  market,  habitually  car- 
ried passengers,  from  whom  they  received  a 
compensation.  And  a  large  portion  of  the 
members  of  the  Legislature  who  voted  on  this 
charter,  and  who  represented  the  counties  on 
Uie  Eastern  Shore  of  Maryland,  must  have 
been  in  the  babit  of  coming  to  the  seat  of  gov- 
ernment by  water,  and  as  passengers  on  board 
of  a  vessel,  engaged  either  in  the  transporta- 
tion of  mercbaiidijw,  or  merely  in  the  transpor- 
tation of  passengere.  The  Legislature,  there- 
fore, in  incorporating  this  coaipany,  certainly 
acted  with  a  full  knowledge  of  this  usage,  and 
(.be  general  custom  of  [raveling  by  water. 
Can  it,  then,  be  supposed  that  in  opening  this 
new  communication  they  meant  to  authorise 
the  company  to  interdict  the  passage  of  Its  cit- 
oca*  OS  paaaengera  through  the  canal  T  That, 
eitbont  any  imaginable  motive,  they  should 
deprive  the  public  of  the  cheapest  and  most 
convenient  mode  of  pasting  from  the  Chesa- 
peake.Bay  to  the  city  of  Philadelphia  I  And 
that,  while  they  took  so  much  pains  to  make 
the  canal  a  highway  for  property  from  any 
part  of  the  United  States,  they  yet  authorized 
tbe  company   to   shut   it  against   persous,  al' 


iy  inconsistent  with  the  policy  of  the  States, 
wid  such  an  unnecessary  and  uncalled- for-in- 
tcrfetence  with  the  habits,  usages,  and  conven- 
ienee  of  their  dtisens,  that  such  an  intention 
oo^t  not  to  be  inferred  from  obscure  or  doubt- 
fnl  words.  But  we  see  nothing  that  con  be 
regarded  aa  doubtful  or  obscure,  in  relation  to 
this  subject;  on  the  contrary,  it  is  clear  that 
every  vessel  suited  to  the  navigation  of 
It  lb  ed. 
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the  canal  is  authorized  to  pass  through,  upon 
the  payment  of  the  toll  imposed  by  law. 
There  is  none  imposed  by  law  on  persons  or 
passengers.  And  there  is  no  distinction  in  the 
charters  between  vessels  with  or  without  pas- 
sengers. 

It  is  very  possible,  indeed,  if  the  improve- 
ments in  steam  navigation  could  have  been 
foreseen,  and  the  great  increase  of  travel  and 
'intercourse  it  would  produce,  that  the  [*18> 
Legislatures  of  the  States  might  in  some  form 
or  other  have  allowed  a  toll  with  reference  to 
passengers,  as  a  compensation  for  the  facilities 
afforded  by  the  canaL  But  it  is  not  the  prov- 
ince of  this  court  to  enlarge  the  powers  of  a 
corporation  beyond  the  limitations  of  the  char- 
ter, because  circumstances  have  changed.  Our 
province  is  to  expound  the  law  as  it  stands,  not 
to  determine  whether  larger  powers  would  not 
have  been  given  if  the  Legislature  had  antici- 
pated events  which  have  since  happened.  Be- 
sidea,  the  question  we  are  now  discussing  is 
not  whether  the  company  is  entitled  to  demand 
toll  from  passengers  or  not,  but  whether  it 
may  refuse  them  passage  through  the  canal. 
We  have  already  shown,  in  a  previous  part  of 
this  opinion,  that,  upon  well -set  tied  principles 
for  the  construction  of  charters,  as  established 
by  the  decisions  of  thia  court,  and  uniformly 
acted  on,  the  company  are  not  entitled  to  take 
toll  from  passengers.  And  not  being  author- 
ized to  receive  toll,  we  are  now  inquiring 
whether  it  may  deny  them  tiie  right  to  pass 
through.  The  unexpected  increase  of  travel 
would  certainly  be  no  reusoD  for  clothing  it 
with  this  power.  It  would  rather  be  a  reason 
for  withholding  it.  For  whatever  ground  there 
might  be  in  the  present  state  of  things  to  in- 
duce the  Legislatures  of  the  States  to  allow 
some  toll  OQ  account  of  passengers,  it  can  be 
no  reason  for  denying  them  the  liberty  to  pass; 
since  the  increased  number  of  travelers  would 
make  the  refusal  more  extensively  felt  than 
at  the  time  the  chartera  were  granted. 

The  word  "empty"  in  the  ninth  clause  of 
the  charter,  hereinbefore  set  out,  has  been  com- 
mented on  and  some  stress  laid  upon  it.  It  is 
said  that  the  right  of  passage  is  given  only  to 
vessels  with  commodities  on  board,  or  empty 
vessels;  and  that,  as  a  vessel  full  of  passengers 
cannot  be  said  to  be  empty,  the  right  of  pas- 
sage is  not  given.  Certainly  a  vessel  full  of 
passengers  cannot  be  said  to  be  empty  of  pas- 
Hcngerjj.  But  the  charter  does  not  speak  of  a 
vessel  empty  of  jKisstngera,  but  empty  of 
goods;  that  is,  without  cargo.  Looking  at  the 
word  as  it  stiiiicls  in  the  law,  and  the  provision 
with  which  it  Is  associated,  its  true  sense  can- 
not be  mistaken.  The  section  declares  that 
every  vessel,  not  having  commoditica  on  board 
sullicient  to  pay  the  toll  of  four  dollars,  shall 
pay  ao  mucti  as,  with  the  commodities  on  board, 
will  yield  that  sum,  and  every  empty  boat  or 
vessel  ahull  pay  four  dollars.  The  word  '"emp- 
ty," as  here  used,  evidently  means  without 
cargo.  The  law  is  speaking  of  cargo,  and  of 
carf^  only,  and  not  of  persous  or  passengers. 
In  ita  broadest  sense,  a  vessel  is  not  per- 
fectly empty  when  she  haa  a  crew  on  boari^  or 
ballast,  or  the  ordinary  supplies  for  the  crew. 
,  we  cannot  take  out  of  a  statute  ['1)10 
ngle  word  susceptible  of  different  mean- 
ings, and  expound  it  without  Kef2>en^  to  l\\ei 
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context,  and  wEthout  any  regard  to  the  subject 

matter  of  which  the  Legislature  is  speakiD)[,  or 
lu  the  provisionB  and  language  with  which  it 
ia  asaociatcd.  The  nilea  for  the  construction  of 
ntatutea  in  this  respect  are  familiar  and  well 
established,  and  cannot  at  thia  da;  need  argu- 
ment or  illustration.  The  meaning  of  the  word, 
when  it  is  susceptible  of  diiferent  interpreta- 
tions, must  be  determined  from  the  context, 
and  the  subject  matter  of  which  the  law 
makers  are  speaking.  If  a  different  rule  were 
adopted,  the  court  would  in  moat  cases  defeat 
the  intention  of  the  Legislature,  instead  of  per- 
forming  its  legitimate  oHke  of  carrying  it  mto 
execution.  In  the  case  before  the  court,  the 
word  "empty"  must  be  separated  from  the 
context,  and  applied  to  a.  subject  of  which  the 
Legislature  is  not  speaking,  and  which  does 
not  appear  to  have  been  in  its  mind  at  the 
time;  that  is,  to  passengers  instead  of  merchan- 
dise, in  order  to  deduce  an  argument  from  it 
in  support  of  the  power  claimed  by  the  corpora- 

llesiitcs,  the  corporation  does  not  place  its 
defense,  nor  does  it  claim  the  right  to  refuse  a 
passage  to  the  vessel,  upon  that  ground.  The 
riglit  It  insists  upon  in  its  answer  and  resolu- 
tions is,  the  absolute  uid  unqualiried  right  to 
refuse  a,  passage  to  a  vessel  with  passengers, 
whether  she  has  a  cargo  or  not,  and  whether 
she  has  a  single  passenger  or  a  multitude.  And 
this,  indeed,  is  the  true  and  only  question  that 
and  be  in  controversy.  For  there  is  no  justifi- 
cation whatever  to  be  found  in  the  law  for 
taking  a  distinction  between  a  single  passen- 
ger and  many  passengers,  or  between  passengers 
in  a  vessel  full  of  cargo,  and  a  vessel  entirely 
without  cargo  and  engaged  in  the  passenger 
trade.  If  a  passage  through  may  be  refused 
in  one  of  these  cases,  it  may  be  in  all.  Nor 
does  the  company  claim  that  there  is  any  dis- 
tinction between  passenger  vessels  and  vessels 
intended  for  the  transportation  of  goods.  For 
it  admits,  in  its  correspondence  with  the  com- 
plainant, that  his  vessel,  although  described  as 
a  )>asaeDger  vessel,  would  be  entitled  to  pass, 
pruvkled  he  first  landed  his  passengers,  or 
would  pay  the  toll  on  them  demanded  by  the 
company.  The  right  it  claims  relates  only  to 
persuns  on  board,  and  not  to  the  character,  or 
pursuits,  or  objects  of  the  vessel. 

Indeed,  if  tlie  right  claimed  by  the  company 
turned  upon  the  conatruction  of  the  word  "emp- 
ty," and  the  meaning  suggested  in  the  argu- 
ment could  be  maintained,  the  dispute  would 
be  of  very  little  importance,  in  point  of  emolu- 
ment, either  to  the  corpuralion  or  the  naviga- 
tor. For  almost  every  vessel  engaged  in 
191*]  •the  transportation  of  piissengcrs 
would  usually,  upon  this  line  of  navigation, 
have  on  board  some  article  liable  to  tult.  And 
if  alie  had  any  cargo,  however  small,  she 
would  not  pass  as  an  empty  vessel,  but  as  a 
vessel  with  cuninioditics  on  board,  and  be  lia- 
ble as  such  to  pay  xu  much  as  would  make  up 
the  amount  of  toll  imposed  by  law.  If  the 
power  of  the  company  to  prohibit,  therefore, 
is  confined  to  vessels  entirety  without  cargo,  it 
would  be  of  no  great  importance  to  them.  But 
there  is  so  little  foundation  in  reason,  in  policy, 
ur  in  the  language  of  the  law,  for  making  a 
distinction  between  a  vessel  with  a  single  Imx 
or  bale  of  gocKlii  uid  one  without  any,  that  no 


one,  we  presume,  will  seriously  contend  for  ft. 
Certainly  the  company  relies  upon  no  such  dis- 
tinction. It  claims  the  right  against  alt  passen- 
ger vessels,  whether  they  have  cargo  on  board 
or  are  empty  of  cargo. 

Nor  do  we  think  that  any  force  can  bo  gina 
to  the  argument,  that  the  transportation  of 
passengers  might  require  so  much  of  the  wat«r 
of  the  canal  as  to  destroy  its  usefulness  in  the 
transportation  of  produce.  The  supply  de- 
manded for  a  vessel  with  cargo  would  not  be 
enhanced  by  the  passengers  on  board.  Noi 
wouhl  she  be  entitled  to  increase  her  speed  on 
that  account,  so  as  to  injure  the  banks  of  the 
canal.  Nor  can  the  scarcity  or  abundance  of 
water  influence  the  construction  of  the  charter. 
But  a  conclusive  answer  to  this  argument  is, 
that  no  such  objection  appears  in  the  reeord. 
There  is  no  evidence  upon  the  subject,  )uid  tbe 
company,  in  its  answer  to  the  complainant's 
application,  suggests  no  difficulty  in  the  supply 
of  water,  nor  that  there  is  hazard  of  iutermp- 
tion  to  the  transportation  of  produce  on  the 
canal,  or  danger  to  Rs  banks.  Indeed,  they 
give  the  complainant  to  understand  that  the* 
are  entirely  able  to  comply  with  bis  proposal 
and  say  that  they  will  pass  his  boat  through 
if  he  will  laud  his  pussengcrs  or  pay  toll  upon 
them.  They  refuse  upon  the  ground  that  they 
are  entitled  to  toll,  and  place  their  defense  on 
no  other. 

There  is  nothing  in  the  record  to  show  when 
this  right  was  first  claimed  by  the  company, 
nor  whether  it  is  a  new  one  recently  thought 
of,  or  one  which  the  company  claimed  and  ex- 
ereised  from  the  time  the  canal  went  into  op- 
eration. EvirU'iitly,  it  was  not  the  construction 
given  to  the  charters,  either  by  the  Legislature 
or  the  corpuralion,  while  the  work  was  in  the 
course  of  construction.  For  white  it  waa  in 
progress,  subscriptions  to  the  stock  were  pn- 
poaed  by  ilarylaiid  and  Pennsylvania,  by  laws 
reciting  the  advantu^'cs  which  this  canal  wonld 
,fTord  to  the  United  States,  in  transportintr  in- 


land i 


the. 


tals  show  that  persons  as  welt  as  property 
*were  to  pass  through,  and  that  it  was  [*1*1 
expected  to  he  a  convenience  for  tbe  trana- 
portation  of  persons  as  well  as  of  property. 

Upon  the  whole,  therefore,  whether  we  look 
to  the  obvious  policy  of  the  compact  between 
the  fitatcs,  under  which  this  work  was  con- 
structed, as  indicated  by  their  respective  cbkr- 
ters,  or  to  the  general  and  established  usage*  of 
inland  navigation  at  the  time  the  charters  were 
granted,  or  to  (he  language  of  the  several  acts 
which  define  the  (Hiwers  of  tbe  corporatitm, 
wc  see  no  ground  for  maintaining  the 
right  now  claimed.  And  Ibis  decision  would  be 
the  same  if  tbe  rule  of  construction  in  relation 
to  corporations  was  reversed,  and  every  intend- 
ment was  to  be  made  in  favor  of  the  corpora- 
tion and  against  tbe  public.  For  if  we  gave 
to  the  charters  the  most  liberal  interpretation 
in  favor  of  the  company,  yet  there  is  nothing  in 
them  which  even  ujion  this  principle  could,  in 
tbe  judgment  of  this  court,  bear  tbe  conatme* 
tion  insisted  on  by  the  canal  company,  nor  con- 
fer the  powers  which  it  claims  to  exercise. 

But  the  rule  of  ccinslruction  in  cases  of  tha 
description,  as  rceuf;nized  by  this  court  in  the 
case  of  The  Charles  liiver  Bridge  v.  The  War- 
ren Bridge,  ia  this:  that  any  ambiguity  in  tbe 
Htiwatd  a. 
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temu  of  the  grant  must  operate  against  the 
eorporaiioa  and  in  favor  of  the  public,  and  the 
corporation  ean  claim  nothing  that  is  not  clear- 
ly ^ven  by  the  law.  We  do  not  mean  to  say 
that  tbe  charter  is  to  receive  a  strained  and  un- 
lesaonable  interpretation,  contrary  to  the  ob- 
Tioiis  intention  of  the  grant.  It  must  be  fair- 
ly exunined  and  considered,  and  reasonably 
and  justly  expounded.  But  if,  upon  such  en  ex- 
amination, there  is  doubt  or  ambiguity  in  its 
terms,  and  the  power  claimed  is  not  clearly 
gim,  it  cannot  be  exercised.  The  rights  of 
tlie  public  are  never  presumed  to  be  surren- 
dervd  to  a  corporation,  unless  tbe  intention  to 
■nrrender  clearly  appears  in  the  law. 

Tbe  questions  before  us  are  of  high  impor- 
taitoe  to  tbe  community,  and  they  are  emphat- 
icftUy  questions  between  the  rights  of  the  pub- 
tie  and  tbe  powers  of  the  corporation.  Tbe 
privilege  of  making  this  canal,  and  of  receiv- 
ing tolls  upon  it,  was  granted  by  the  States 
without  any  compensation  to  the  public  but  the 
eoiiTeiuence  it  was  expected  to  afford.  The 
States,  as  well  as  the  United  States,  have  con- 
tributed to  the  expense  of  its  construction. 
And  tbe  court  is  called  upon  to  decide  whether 
tbe  Statea  who  chartered  this  company  have 
authorized  it  to  enact  any  amount  of  toll  it 
may  think  proper  from  their  own  citizens,  as 
weU  aa  others,  for  the  privilege  of  passing  over 
it;  or  may,  if  such  be  its  interest  or  policy,  re- 
fiMs  aitOKether  tbe  permission  to  pass. 
Its*]  *In  the  opinion  of  tbe  court  the  ehar- 
tera  do  not  confer  either  of  these  powers  upon 
the  OMpormtion,  and  we  shall  certify  according- 
ly to  tbe  Circuit  Court. 

Measn.  Justioea  McLean,  HelMD,  and  Wood- 
taly  diaaented. 

Hr.  Jostice  McLean; 

This,  like  all  other  and  similar  corporations, 
ba*  its  rights  and  privilege  defined  in  its  char- 
ter, and  also  the  duties  imposed  upon  it.  The 
eleventh  section  provides,  '^hat  the  said  canul 
and  tbe  works  to  be  erected  thereon  in  virtue 
of  this  act,  when  completed,  shall  forever 
tbetrafter  be  esteemed  and  token  to  be  naviga- 
ble •«  *  publio  highway,  free  for  the  transpor- 
tation of  all  goods,  commodities,  or  produce 
whatsoever,  on  payment  of  the  toll  imposed  by 
this  act";  and  no  toll  or  tax  for  the  use  ot  the 
water  of  the  said  canal,  and  the  works  thereon 
erected,  shall  at  any  time  hereafter  be  imposed 
by  aH  or  either  of  the  said  States," 

By  tbe  ninth  section,  a  great  number  of  arti- 
elca  are  specified,  for  which  the  company  is 
aatborited  to  charge  certain  rates  of  toll,  "and 
for  every  gross  hundred  weight  of  all  other 
eonunoditiea  or  packages  ten  cents,  and  for  ell 
other  commodities  the  same  proportion,  agree- 
able to  the  articles  herein  enumerated;  and 
every  boat  or  vessel,  which  has  not  commuil- 
ities  en  board  to  pay  the  sum  of  four  dollars, 
shall  pay  so  much  as,  with  the  commodities  ou 
board,  will  yield  that  sum;  and  every  empty 
boat  or  vessel  four  dollars,  except  an  empty 
boat  or  vessel  returning,  whose  load  has  already 
paid  tbe  tolls  affixed,  in  which  case  she  shall 
lepaas  toll  free,  provided  such  boat  or  vessel 
shall  return  within  fourteen  days  after  paying 
••id  tolls." 

And  the  10th  section  declares:  "In  cases  of 
lefoaai  or  n^ect  to  pay  the  toll  at  the  time  of 
IS  I^  ed. 


The  defendant  claims  the  right  to  run  a  line 
of  packet  boats  for  passengers,  to  connect  with 
steamboats  at  the  termini  of  the  canal;  and  th» 
following  questions  are  stated  for  our  decision; 

First.  Is  tbe  canal  company  entitled  to  charge 
tlie  compensation  or  toll  mentioned  in  the  pro- 
ceedings, for  passengers  on  board  the  com- 
plainant's boats  paasiug  through  the  canal! 

Second.  "Has  the  complainant  a  right  to  nav- 
igate the  canal  for  the  transportation  of  pas- 
sengers, with  passenger  boats,  paying  or  otter- 
ing to  pay  toll  upon  the  boats  as  empty  boats, 
or  upon  commodities  on  board,  but  without 
toll  or  compensation  for  passengers?" 

*I  think  the  first  question  must  be  [*194 
considered  in  the  negative,  that  the  company 
have  not  the  right  to  tax  passengers  one  dollar 
each,  or  any  other  sum,  for  passing  in  a  boat 
on  the  canal.  They  have  no  special  authority 
to  tax  passengers  in  the  act  of  incorporation, 
and,  consequently,  they  cannot  exereise  any 
powers  as  a  corporation  except  those  which  are 
given  in  the  act. 

1  answer  the  second  question  also  in  the  neg- 
ative, that  tbe  complainant  in  tbe  Circuit 
Court  has  "no  right  to  navigate  the  canal  for 
the  transportation  of  pasiiengers,  with  the  pas- 
senger boats,  paying  toll  as  fur  empty  boats." 
The  charter  does  not  require  this  of  the  com- 
pany, and  the  public  can  make  no  exactions  up- 
on the  company,  as  accommodation,  which  the 
law  does  not  impose  upon  tUem  as  a  duty.  The 
rights  of  tbe  public  and  of  tbe  company  must 
be  determined  by  a  construction  of  tbe  charter. 

What  rights  are  reserved  in  the  charter  to 
tbe  public  I  The  eleventh  section,  above  cited, 
declares  the  carial  shall  "be  taken  to  be  navi- 
gable as  a  public  highway,  free  for  the  trans- 
portation of  all  goods,  commoiiities  or  produce 
whatsoever,  on  payment  of  tbe  tolls  imposed." 
The  right  of  the  public  then  is,  to  use  the 
canal  for  tbe  purposes  stated,  'on  paying  the 
tolls  imposed."  Does  the  right  extend  beyond 
this!  It  does  not,  in  my  judgment,  if  the  sec- 
tion be  construed  by  any  known  rule  of  con- 

This  was  the  contract  made  with  the  com- 
pany by  tUc  public.  And  is  it  not  as  binding 
on  the  one  party  as  the  other!  The  right  on 
both  sides  is  founded  in  contract.  The  com- 
pany agreed  to  construct  the  work,  and  keep  it 
in  repair,  on  the  conditions  stated.  Can  these 
conditions  be  changed  at  the  will  of  either  par- 
ty! It  the  public  can  make  exactions  beyond 
tbe  charter,  there  is  an  end  to  chartered  rights. 

The  right  of  transportation  on  this  canal  is 
given  to  ihe  public,  on  the  payment  of  toll,  and 
without  the  payment  of  toll  there  is  no  such 
right.  A  boat  returning  empty,  "whose  load 
has  already  paid  the  tolls,"  is  not  charged. 
But  an  empty  boat,  under  other  circumstances, 
is  charged  four  dollars.  If  it  have  commudi- 
tiea  on  board  which  pay  less  than  four  dollars, 
the  boat  shall  be  required  to  make  up  that 
sum.  And  here  ia  tbe  whole  extent  of  the  right 
of  the  company  to  exact  toll  and  of  the  right 
of  the  public  to  use  the  canal. 

The  conveyance  of  passengers  was  not  pro- 
vided for  in  the  charter,  Tbe  transportation 
of  the  commodities  B|iecitied,  and  the  ^asAag« 
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«r  empty  boktB,  were  the  only  obligationi, 
this  respect,  imposed  on  the  company.  Bat 
1V5*]  majority  of  my  'brethren  have  implied 
a,  right  in  the  defendant  to  transport  paeBengera 
without  the  payment  of  toll.  The  baggage  of 
the  passeagere,  if  tbey  have  any,  may  be 
charged  as  commoditteB,  but  the  owners  of  the 
baggBge  are  as  nothing;  they  are  nonentiticB 
while  on  board  the  packet  passenger  boats  ou 
this  canal;  in  fact,  within  the  meaning  of  the 
charter,  the  boata  are  empty.  This  would  seem 
to  me  to  be  rather  a  strained  construction.  1 
Cannot  persuade  myself  that  the  law  makers, 
when  they  authorized  a  tax  of  four  dollars  on 
an  empty  boat,  intended  to  include  a  boat  full 
of  passengers. 

We  know  that  passenger  lioats  affon]  a  bet- 
ter prollt  than  freight  bouts;  and  everyone 
knows  from  the  iituic  rapid  movement  of  the 
former,  tlicy  do  moii!  injury  to  the  embank- 
ments of  a  canal  than   freight  bouts. 

But  it  is  asked  in  the  argument,  if  a  freight 
boat  can  be  rcfuBcd  a  paasuL'C  if  it  have  one 
passenger  on  board  of  it.  Every  boat  must 
have  hands  on  board  of  it  to  take  care  of  the 
cargo  and  navigate  the  boat.  And  it  is  pre- 
sumed that  a  strict  inquiry  is  rarely,  if  ever, 
made,  as  to  a  single  passenger  on  board.  Uut 
I  submit  that  this  is  no  test  of  the  principle 
involved.  The  right  asserted  is  to  run  a  line 
of  packets  exclusively  for  the  accommodation 
of  pasaungers.  This  will  impose  a  duty,  and 
a  most  onerous  one,  on  the  company,  which,  I 
think,  is  not  within  their  charter. 

If  a  canal  boat  must  be  construed  and  taxed 
as  empty,  which  is  nut  laden  with  the  conimoil- 
itiea  specilicd,  1  know  not  how  deeply  it  may 
affect  our  internal  navigation.  All  thesf  ques- 
tions are  of  great  importance,  and  should  not 
be  influenced  by  presumed  notions  of  policy. 
They  are  matters  of  right,  as  they  may  aifcct 
corporations,  arising  under  contract. 

Should  the  transportation  of  pntsengers  be 
desirable  to  the  company,  they  could,  no  doubt, 
Ly  application  to  the  legislative  power,  obtain 
a  modilitation  of  their  cliartcr,  in  this  respect, 
that  siiali  be  just  to  theiu  and  advantageous 
to  the  public.  But  as  the  present  charter  im- 
poses no  obligation  on  the  company  to  trans- 
port passengers  on  the  canal,  and  does  not  au- 
tliorixe  thew  to  charge  a  toll  for  such  a  service, 
this  court  have  no  power  to  require  from  them 
such  a  duty,  it  is  not  our  province  to  make 
contracts,  but  to  construe  lliem.  But  tliis  max- 
im, universally  admitted,  could  give  no  securi- 
ty to  chartered  rights,  if,  by  judicial  construc- 
tion, they  may  be  made  to  include  a  service  not 
expressed  nor  fairly  implied. 

it  is  well  settled,  that,  where  the  law  docs 
not  authorize  toll,  it  eaiuiot  be  charged.  This 
is  admitted  and  sustained  by  a  uiujority  of  the 
court;  and  this  necessarily,  X  think,  exonerates 
IDO'J  the  'company,  where  there  is  no  express 
provision  in  the  cliarter,  from  doing  that  for 
ivhieh  tliey  can  receive  no  compensation.  It 
is  an  inl'erenee  as  unsound  in  logic  as  it  is  in 
law,  tluit  the  transportation  of  passengers, 
though  not  required  by  tlic  charter,  must  be 
peniiilLed  by  tliis  company,  without  charge,  as 
they  huve  no  power  to  tax  them.  And  this,  it 
■eenis,  is  llie  only  duty  required  from  the  com- 
pany without  compensation. 
102  ' 


Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Delaware, 
and  m  the  points  or  questions  on  vrhleb  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  thie 
court  for  its  opinion,  agreeably  to  the  act  of 
Congress  in  sudi  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  is  the  opinion  of  this  court,  Ist.  That  the 
canal  company  is  not  entitled  to  charge  tb* 
compensation  or  toll  mentioned  in  the  proceed- 
ings for  passengers  on  board  the  complainant's 
boats  passing  tlirough  the  canal;  and  Zd.  That 
the  complainant  has  a  right  to  navigate  the 
canal  for  the  transportation  of  passengera  with 
passenger  boats,  without  paying  any  toll  on  thi 
passengers  on  board,  npon  his  paying  or  offer* 
ing  to  pay  the  toll  prescribed  by  law  upon  tha 
commodities  on  board — or  the  toll  prescribed 
by  law  on  a  vessel  or  boat  when  it  is  empty  of 
commodities.  Whereupon  it  is  now  here  or- 
dered and  decreed,  that  it  he  so  certified  to  the 
said  Circuit  Court. 


WILLIAM  F.  BCOTT  and  Bichard  Rowell. 

Executory  agreements  to  create  tmsts  in  futaro 
— executed  agreement  creating  trusts  in  ju*- 
■enti — antenuptial  agreement  construed. 

The  rale  (ormerlj,  with  regard  to  the  enloree- 

meat  ot  murrJoge  (ritcle*  which  erealed  ciecutorj 
trusts,  was  this:  usmelr,  that  chancery  would  In- 
terfere only  In  favor  01  One  o(  the  parties  to  the 
._... ,  —  .t.  1 .. -'-.fmlng  tbrooj^' 

. >lie  of  the  pro- 

.    Thej  were  regarded  as  toI- 

this  rule  has  In  modem  tlmaa  been  much  re- 
laxed, and  may  duw  be  stated  thus :  that  If,  (roB 
iiDder  wblcb  the  marriage  ai- 
iDio  by  the  pBitles,  or  u  c^ 
leclcd  from  the  fai.«  or  the  Instruoient  Itsclt.  It  a 


In   a   Blvei 
proper  llml 


r  ISlO, 


terai'  rel^ 

soouia   csNe   loe  estatcu 
t  proper  llmliatloD  to  that  effect  is  contalntd 
.  tbcm,  a  cuun  ol  equity  will  eutorce  ttie  trnat 
«  their  beueltt. 

The  lollou'liiE  articles  show  an  Inteotlon  br  the 
artlcj)   lo  iQcluile  tlie  collateral  relatives: 

"Arlicks  ol  uijt I'-'iiieDt  made  and   c 

lU  ITtli  day  of  1.  hiuarv.   Id   the  yea_    . 

veen  Juba  ^eTe^i  nod  •  alliurlac  Jewell,  widow  a 

'llct  ut  ibe  Inie  •Tlmmus  Jewell  ide-  I-IBT 
.'sscdi,  all  ot  the  S(st^  aud  county  aCoresald,  are 
1   follows.    vU. : 

"VVberean  a  marriage  Is  sbortly  to  be  had  and 
ilemiilxiil  iKtnrea  the  Bald  John  .\e%'v(  and  tbe 
lid  ruilisrlne  Jewell,  widow,  ss  aruresald.  are  aa 
Mows.    lu  wit.    tUst   all    property,    boib   i-eal    and 

ie'  rl^lit  ol  tbe  said  Jubu  aud  L'atbarlae,  s^ll 
imalu  In  cumuioD  between  ihem,  the  said  husband 
id  wite,  diirlue  tbi'tr  natural  lives,  sod  should 
le  said  CsLliiirlDe  beeome  the  longest  liver,  the 
luperiy  tu  cimttnue  hers  so  lonz  as  she  sball  live, 
id  at  hi'r  di'iilb  Ibe  exUte  to  be  divided  between 
le  iK'li'.H  of  bet.  Huld  Caibsrlne.  and  the  beln  o( 
IV  suld  JubD,  Bbaiu  and  soars  alike.  aKreeabla  t* 
UowMd  t. 


Nkves  EI  ai.  t.  Soon  e 
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■  of  this  stale  made 
ould 

xecuted   trust, 

implete  setileiueut. 

quired  b;  eltber  part;  atter  the  mar- 
mat  loJIow  tbe  same  direction  which  la  given 
■cltlement  lo  propertj  held  before  the  mar- 


}  waa  an  appeal  from  the  Circuit  Court 
the  United  States  for  the  District  of 
i&.  It  was  the  caae  of  a  bill  filed  upon 
nitj  aide  of  that  court  by  William  Neves, 
Een  of  Alabama,  and  James  C.  Neves,  a 
I  of  Miuiasippi,  against  Scott  and  Rowell, 
I*  of  Georgia, 
facta  were  these; 

he  year  1810,  John  Nevei  and  Catharine 
,  widow  of  Thomas  Jewell,  deceased,  in 
aplotion  of  a  marriage  ehortlj  to  take 
'  '        a  them,  execute  the  following 


pk,  Baldwin  County. 
Etcka  of  agreement  made  and  entered  into 
7th  day  of  Februar;,  in  the  year  1810, 
m  Jolui  Neves  and  Catharine  Jeweil, 
and  lelict  of  the  late  Thomas  Jewell 
aed},  all  of  the  State  and  county  afore- 
ii«  aa  follovrs,  viz..- 

lereaa  a  marriage  is  shortly  to  be  had  and 
lized  between  the  said  John  Neves  and 
id  Catharine  Jewell,  widow,  as  aforesaid, 
.  follows,  to  wit,  that  all  the  property, 
«al  and  personal,  which  is  now  or  may 
ter  become  the  right  of  the  said  John  and 
ine,  shall  remain  in  common  between 
the  said  husband  and  wife,  during  their 
,1  lives,  and  should  the  said  Catharine 
:  the  longest  liver,  the  property  to  con- 
tiers  so  long  as  she  shall  live,  and  at  her 
the  estate  to  be  divided  between  the  heirs 
said  Catharine  and  the  heirs  of  the  said 
sbu«  and  share  alike,  agreeable  to  the 
ntion  laws  of  this  State  made  and  pro- 
And,  on  the  other  hand,  should  the 
otin  become  the  longest  liver,  the  prop- 
o   remain   in   the   manner  and   form   aa 

witness  whereof,  the  said  John  and 
Catharine  hath  hereunto  'set  their  hands 
Bxed  their  seals  the  day  and  year  above 

[1.  s.] 

-Catharine  X.  Jewell,  [la.] 

t:         Cornelius  Murphy, 
"Jesse  Ward." 

marriage  took  place  soon  afterwards, 
tctober,   1828,  John   Neves  made  a   will, 
lortly  thereafter  died-     By  this  will  he 
d   commissioners   to    be   appointed    who 

divide  his  whole  estate,  both  real  and 
il,  equally  between  his   wife,  Catharine 

and  George  W.  Rowell,  to  whom  he  de- 
da  half;  and  appointed  Captain  Richard 

Mtd  Hyles  Greene  his  executors. 
codicil,  the  testator  directed  that  certain 
)d  peraonal  property  should  be  sold  for 
fioeat  of  hia  debta. 


"John  Neves, 
her 


Greene  declined  to  act  as  executor,  but  Keh- 
ard  Rowell  took  out  letters  testamentary,  and 
was  proceeding  to  sell  the  property  named  in 
the  will,  when  Catharine  mea  a  bill  against 
him  in  the  Superior  Court  of  Baldwin  County, 
and  obtained  an  injunction  upon  him  to  stay 
further  proceedings.  She  produced  the  agree- 
ment above  mentioned,  alleged  that,  under  it, 
she  was  entitled  to  the  whole  of  the  real  and 

fersona]  estate  during  her  natural  life,  and  of- 
ered  to  give  aeeuritj  for  the  payment  ot  all  his 
debts.  The  result  ot  this  suit  was,  that  BoweU 
was  iiliowed  the  expenses  which  be  had  in- 
curred whilst  acting  as  executor,  and  Catharine 
gave  bond,  with  security,  for  the  payment  of 
the  debts  of  the  estate. 

In  1835,  Catharine  intermarried  with  Wil- 
liam F.  Scott,  and  died  in  September,  1844. 

In  February,  1845,  William  Neves  and  James 
C.  Neves,  the  brother  and  nephew  of  John 
Neves,  filed  their  bill  in  the  Circuit  Court. 
The  bill  stated  the  above  facts;  alleged  that, 
after  the  marriage  between  Catharine  and  Scott, 
all  the  property  remained  In  their  joint  posses- 
sion until  her  death;  that  Scott  was  insolvent, 
and  had  used  a  large  amount  of  the  money 
and  proceeds  of  the  estate  in  payment  of  bis 
debts;  stated,  as  an  estoppel,  the  former  judg- 
ment of  a  court  in  Georgia  sustaining  Catha- 
rine's right  upon  the  ground  of  the  validity 
of  the  marriage  settlement;  charged  waste, 
and  prayed  for  a  discovery  and  decree  that  they, 
"  complainants,  might  be  put  into  possession 
one  half  of  all  the  property  which  was 
led  by  John  Neves  and  Catharine  Neves- 
They  also  made  Richard  Rowell  a  defendant. 

*ln  April,  1845,  the  defendants  both  l*l»» 
demurred  to  the  bilL 

In  April,  184U,  the  Circuit  Court,  then  holden 
by  John  C.  NicoU,  the  District  Judge,  sustained 
the  demurrer,  from  which  decree  the  complain- 
appealed  to  this  court. 
waa  argued  by  Messrs.  Walker  and  John- 
son (Attorney -General)  for  the  appellants,  and 
a  printed  argument  was  filed  by  Mr.  Stephens 
for  the  appellees. 

The  counsel  for  the  appellants  divided  the 
argument  into  two  branches. 

1.  That  tbe  articles  uuiDunted  to  a  marriage 
settlement;  tliat  they  went  into  elTcct  as  such; 
and  no  further  act  or  conveyance  waa  stipu- 
lated, or  intended  to  be  executed  by  the  parties, 
n  support  of  this  construe tiun  the  authorities 
elied  on  were  Atherly,  121-123,  151;  2  Vernon, 
702-706;  3  Ves.  Jun.  387,  397;  12  Vea.  218;  'J 
Simons,  195;  3  Mylne  &  Keen,  197;  7  Pet-  393. 

This  is  a  complete  settlement. 

1st.  Because   (if  the  reasoning  of  our  oppo- 

tnts  be  adopted)  it  will  frustrate  a  apecilic 
provision  of  the  instrument  in  favor  of  the 
CO mpiui Hunts,  and  thus  defeat  the  intention  of 
the  parties. 

2d.  It  is  under  seal,  which  is  usual  in  deeds, 

it  not  in  mere  articles. 

3d.  It  is  attested  by  several  witnesses. 

4th.  It  is  not  mere  minutes,  or  heads  agreed 
jion  by  the  parties  for  a  future  settlement, 
but  a  complete  settlement  of  itself. 

5th.  It  neither  directs  nor  contemplates  any 
future  act  or  further  instrument  to  complete 
the  settlement,  but  purports  to  be  itself  a  final 
settlement.  -.  , 
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Sth.  The  words  used  are  such  as  operate  of 
tbemselveB  to  tranafer  the  property.  It  i>  not 
what  the  Bettlements  shall  be,  but  what  bj  the 
instrument  they  are.  From  and  after  the  mar- 
riage, the  property,  by  virtue  of  the  instrument 
itself,  ia  tu  "remain  in  common  between  them, 
the  said  husband  and  wife,"  during  their  natur- 
al lives.  This  went  into  effect  at  once,  as  a 
legal  eatntc  upon  the  marriage;  so,  also,  on  the 
death  of  the  husband  before  the  wife.  "The 
projierty  to  continue  hers  so  long  as  she  shall 
live."  This  was  a  life  estate,  vesting  in  her 
by  law  on  the  death  of  tiie  husband;  so,  also, 
\  the  subsequent  grant  to  the  heirs.  They  are 
all  estates  vested  in  law  by  the  iDstnuneut  it- 
self, and  no  future  act  or  conveyance  was  ever 
made  or  contemplated. 

If  the  case  were  doubtful,  it  may  be  inter- 
aOO*]  preted  by  the  acts  'and  declarations  of 
the  parties.  These  acts  and  declarations  show 
that  the  instrument  was  understood  by  all  par- 
ties to  be  a  complete  settlement.  Barutow  v. 
Kilvington,  6  Ves.  69Z  and  note  to  ed.  of  1844, 
p.  602;  Puiteney  v,  Darlington,  1  Bro.  Ch.  223, 
236,  23B;  Randal  v.  Randal,  2  P.  Wms.  464,  «7; 
2  Sugdcn  on  Vendors,  Bth  ed.  170. 

(It  was  then  argued  that  the  acts  of  the  par- 
ties in  the  prior  suit,  mentioned  in  the  state- 
ment of  this  case,  confirmed  the  validity  of  the 
instrument  as  a  marriage  settlement.) 

n.  But  admitting,  for  the  sake  of  argument, 
that  the  instrument  must  be  regarded  as  mere 
articles,  they  are  valid,  and  operate  in  favor  of 
the  compkinants  in  this  case,  for  the  follow- 
ing reoBODBi 

1st.  Because,  even  if  voluntary  and  executor;, 
they  are  under  seal,  and  not  a  nudum  pactum; 
they  would  operate  as  a  bond,  or  covenant,  on 
which  damages  could  be  recovered  at  law;  and 
therefore  are  founded  on  a  consideration  which 
entitles  them  to  be  enforced  in  equity. 

2d.  If  not  available  as  a  sealed  instrument, 
to  entitle  complainants  to  a  decree  for  the  land, 
they  do  authorize  us  to  ask  for  a  decree  for  the 
personal  property,  including  the  slaves. 

3d.  Because  near  relatives,  such  as  brothers 
and  nephews,  being  the  heirs  of  one  of  tiie 
parlies,  are  not  volunteers. 

4th.  Because  the  complainants  claim  as  heirs 
through  one  in  whose  favor  the  contract  was 
made,  and  are  also  specially  provided  for  in  the 
contract,  and  come  within  the  influence  of  the 
marriage  consideration,  as  the  nearest  relations 
and  heirs  of  the  husband,  one  of  the  parties  to 
the  contract. 

5th.  Because  the  marriage  contract,  besides 
the  consideration  of  marriage,  was  founded  on 
an  additional  valuable  coiii>ideration,  namely, 
the  grant  of  the  husband's  property  to  the 
wife,  in  common  with  the  husband,  duriug 
their  joint  lives — the  whole  to  her  us  survivor 
during  her  life,  and  the  joint  property  on  litir 
death  to  the  heirs  of  both;  which  benefit  the 
wife  received  in  full,  constituting  a  purchase 
by  the  husband  of  the  interest  in  excliangc  of 
the  wife's  property   for  himself  and  his  heirs. 

Independent  of  the  marriage,  the  wife  lias 
received,  under  the  contract,  a  full  and  valua* 
ble  consideration  in  an  amount  of  property  of 
the  husband,  greater  than  her  own;  and  it  is 
admitted,  even  by  tlic  District  Judge,  in  his 
adverse  decision  as  filed,  that  the  contract  was  I 
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founded  "on  the  consideration  of  marrisga  lai 
other  considerations." 

And  a  very  slight  consideration,  in  addiUoa 
to  the  marriage,  and  even  a  meritorious  eonsit- 
eration  (not  valiuibic),  will  enable  *voI-  [*S*1 
unteers  to  recover,  Souc  of  these  caaea  of 
slight  oonsiderations  occur  in  executory  agre«-. 
ments;  some  in  covenants  not  contained  in  a 
settlement;  others  in  additional  covenants  con- 
tained in  a  settlement,  but  sustained  aa  cove- 
nants by  a  decree  of  specific  performance,  and 
not  as  deeds  or  a  settlement.  Alherly,  14S, 
and  S  Watts  and  Sergeant,  413;  lb.  1  U«re  ft 
Wallace,  ST;  I  Lev.  150;  Uardres,  398;  S 
Younge  A,  Collyer's  Ch.  4G1. 

6th.  If,  as  in  this  case,  the  articles  have  beei 
executed,  in  part,  at  the  instance  of  Mr.  aad 
Mrs.  Scott,  securing  them,  by  decree  againat 
the  legatee,  an  estate  in  the  property  whiek 
they  could  only  have  taken  under  the  article^ 
it  establishes  the  articles,  and,  in  the  languags 
of  Atherly,  "If  a  bill  for  a  lipecific  perform- 
ance is  brought  by  the  issue,  the  court  will  di- 
rect the  articles  to  be  executed  in  toto,  and  om- 
sequently  the  settlement  will  contain  limita- 
tions in  favor  of  the  volunteers,"  etc.  The  rale 
is  the  same  as  to  the  wife,  the  very  party  to 
the  contract.  The  author  adds  in  a  note,  "ft 
may  be  proper  to  state,  that  where  the  cotut 
executes  articles  at  all,  it  always  executes  thsM 
in  toto,  and  not  partially."    Atherly,  125. 

Here,  at  the  instance  of  the  husbaml,  Scott, 
and  wife,  the  will,  which  would  have  carried 
the  property  to  Rowell  but  for  the  articles,  » 
set  aside,  and  carried  into  execution  in  favor  of 
Scott  and  wife.  The  court  thus  having  estab- 
lished the  articles,  and  executed  them  in  part, 
they  must  be  executed  in  toto.  And  if  una 
court  executes  the  articles  in  part,  another 
court,  carrying  out  the  intention  of  the  first, 
will,  at  the  proper  time,  direct  the  exeeotiOH 

The  verdict  of  the  jury  (which,  under  the 
laws  of  Georgia,  became  a  judgment  in  tlw 
cose  of  Catharine  Neves  v.  Sicnard  Bo  well) 
was  in  these  words: 

"Bill  in  equity  and  (or  Injunctiui. 

"We,  the  jury,  find  for  the  complainant  a 
life  estate  in  the  property,  agreeably  to  tk» 
provisions  of  the  marriage  oontract,  leaving  all 
other  ^^ersons   to   contest   their  rights  ftt   hv 

Here  the  marriage  contract  was  executed  fk 


estate  i 


"agreeably  t 


favor  of  the  wife,  and  to  the  e 
vision  in  the  contract  for  her,  namely,  "a'lih 
the  property,  agreeably  to  the  prw- 

— -   of  the   marriage  contract."     All   otter 

parties  were  left  "to  contest  their  rights  at  hw 
death."  But  how  contest  them?  Why,  aurelj, 
the  provisions  of  the  marriags 
luE  court  simply  leaving  open,  neo- 
essarily,  who  then  would  be  the  heirs  of  Catb-  ■ 
aniie  Neves  and  John  Neves.  If  this  wen 
not  BO,  Cadiarine  Neves  must  have  taken  mon 
than  a  life  estate,  at  least  as  regards  r"201 
what  was  her  own  property  before  the  mar- 
riage. Now,  surely,  nothing  could  be  more  in- 
equilaoie  ami  unjust  than  that  the  wife  should 
take  at  her  own  instance  ■  life  estate  in  the 
hole  property  (including  that  of  her  husband) 
cfuiiing  during  her  life  all  hia  beira  or 
*i  and  then,  when  the  wife,  »fter  thr 
Uowud  •■ 


ind  r 
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(rfttti  of  Ii«r  tiu«band   (Neves),  having  cnjoyrd 

ind  bvl   decreed    to   licr   a   life  eatate   in   hi 

)in4)i3nd*9   property    as   well  as   hpr   own.   hi 

Wkm   now    claim    Imth   properties.     But  under 

tk  -iMrep   the    wife   toot  hut  "a   life  «stato,' 

wm  in  wliai    Itad   lieen  her  own   property  ba 

loR  the  ir^Triaf,f ;  tlic  wife,  tlien,  being  limited 

to  •  Hfe   c-itatt-,   by   the  decree   aflirminj;  the 

Burii^e  conlrnct,  hoiv  can  her  husband,  Seott, 

dum  ar.j-  pari  ion  of  this  property  ns  her  heir, 

•hni  »he   hn.L   lint   a   life   efltnte,   terminating 

with  ter   life,    and   not  an  inhcritaneeT     The 

limtation.  tlien,  of  a  life  estate  to  the  wife  un- 

dai   th*   decree    is   conclusive    against    anyone 

dairain^  merely  as  her  heir. 

A^n.  Scon,  the  second  husband,  is  a  atrau- 
gir  to  the  njarTiago  contract;  he  is  a  pure  volun- 
toer.  and  he  can  claim  as  tieir  nothing  of  the 
pn^rtT  of  N'evcs,  independent  of  the  contract; 
ud  if  fae  claim  under  it  as  heir,  iC  must  be 
■  accuniancp  with  its  provisions,  jointly  with 
at  brin  of  Jolin  Nevea. 

TW  Mljte  pouted  to  John  Neves'  heira  i.q 
■K  an  ulterior  limitation,  but  a  fee-atmple 
itaolnte,  after  the  expiration  of  a  life  estate. 
U  it  be  aa  actual  settlement,  no  question 
■iiu  but  that  it  will  prevail  even  in  favor  of 
tshmteen.     Atherlj,   144. 

ii  to  the  first  and  second  pointa— Fon- 
ll»ai)se'i  Eq.  p.  343,  note  A,  book  1,  chap.  5, 
M.1:  Tnmer  r.  Benoin;  Hardres,  200;  Clough 
T.  Lunbeit;  10  Simons,  174,  177-179;  1  Kq. 
CbmAbr.  B4;  Wiseman  v.  Roper;  1  Reps,  in 
Obi.  IX;  Randal  r.  Ranilal,  Z  P.  Wma.  4(i4, 
ttt,  «7;  Beard  v.  Nutal,  I  Vernon,  427; 
Boifhfon  T.  Buu^'bton,  1  Atkyns,  62a;  Lech- 
am  r  Earl  of  Qirlisle,  3  P.  Wma.  211,  221; 
SBa  V.  Winthrop,  I  Johns.  Ch.  329,  330; 
ilkdy.Sl. 

ii  to  tbe  third  and  fourth  points  of  brief — 
It^Mre  V.  Earl  of  Carlisle,  3  P.  Wms.  211; 
rtratn  v.  \"ern.>n,  2  lb.  503,  5fli);  S.  C.  1 
Bm.  P.  C.  ^(i:,  208;  Wiseman  v.  Roper,  1 
K^  m  Cl^un.  lOS;  1  Wilson,  124,  303;  C'hap- 
Sb  t.  Homer,  1  P.  Wma.  484;  Jenkyns  v. 
Etrxisl..  Hardres.  305,  307;  1  Chan.  Beps. 
ti;  I  CoKs  in  Chan.  103;  1  Lev.  ISO,  237; 
Ui«j  T.  Fairchild,  2  Vernon,  101;  Knight  v. 
Iltrra,  lb.  20;  Warwick  v.  Gerrard,  lb.  8; 
Biii^T  I.  Wright,  18  Vea.  40;  Watt  v.  Watt. 
)  V«.  214;  Symona  v.  Rutter,  2  Vernon, 
S:  1  Eq.  Cases  Abr.  17;  Davenport  v.  Bishop, 
S«*]  i  Younge  &  Coliyrr,  *Ch.  451;  Blccker 
T.  Bingliam,  3  Paige,  Ch.  -iiH;  Allen  v.  Rurapli, 
i  BHi.  Ch.  3;  'itilbot  v.  Archer,  3  Hen.  it 
Ihn.  IT'J.  410.  411;  Watts  v.  Bullas,  1  P. 
Wm,.  W;  Atherlv,  note  I,  p.  127,  n.  1,  p.  397, 
as.  4i<[.  note  I;  Cotman  v.  Sarel,  3  Bro.  C.  C. 
li  2  Kent's  Com.  3d  ed.,  172;  Pulvertoft  v. 
hdvertoft.  13  Vea.  64,  02;  2  Bugden  on  Ven- 
ion,  im-iM. 

M  to  the  fifth  point  of  brief- — Lingeu  v. 
Srariv,  1  Eq.  Cas.  Abr.  175;  Osgood  v.  Os- 
tMd.'t  P.  Wms.  24.i,  254;  Stephens  v.  True- 
Du::.  1  V^s.  Sell.  73;  Atherly,  145-148,  and 
OM^  there  cited,  note  2,  p.  125,  note  i,  p.  147, 
l*-lii;.  172,  177,  178,  186,  note  1,  301,  note  1, 
UG.  Si:,  note  I,  3j3,  note  2;  Kent's  Com.  3d 
•*-  173,  174;  2  Sugden  on  Vendors,  0th  ed. 
W-IB;  1  Hare  Si  Wallace's  Amcr.  Lending 
'^■M-  S7-  Du3j  v-  Insurance  Cumpuity  8 
'*«'•  4  Serg  413,  432-435. 
'He*.    * 


The  argument  on  the  part  of  the  defcnianta 
also  considered  the  two  points  separately,  viz.; 
■iage  settlement. 


1.  To  show  that  this  was  not  a  final  settle- 
ment, but  only  an  executory  contract,  the  au- 
thority relied  on  was  2  Storv'a  Eg.  Jur.  3d 
ed.  see.  3S3. 

The  court  below,  in  its  decision  upon  the 
(Icihurrcrs,  used  this  Inngnuge  in  reference  to 
this  paper:  "That  the  instrument  under  which 
the  plaintiffs  ask  the  interposition  of  the  court 
constitutes  an  cjiccutory,  and  nut  an  executed 
agreement,  can  scarcely  admit  of  a  doubt.  It 
is  in  terms  an  executory,  and  not  an  executed 
agreement,  and  of  the  most  informal  chnracler. 
It  transfers  no  property,  passes  no  estate,  de- 
clares no  trustees,  and  contains  no  word  of 
direct  and  immediate  conveyance,  and  nothing 
to  indicate  that  it  was  a  complete  and  actual 
settlement.  It  relates,  not  merely  to  property 
,  oEsession,  but  to  that  which  might  be  ac- 
quired in  future,  and  the  greater  part  of  that 
whicli  is  the  subject  of  the  plaintiff's  bill  was 
subsequently  acquired  cither  by  purcliase  or 
descent,  and  could  not  be  the  subjcL't  of  an  ex- 
ecuted contract.  The  title  of  the  plaintiff, 
therefore,  rests  entirely  in  covenant." 

2.  We  will  suppose  the  point  to  be  settled, 
tliat  this  instrument  is  mere  articles,  and  not  a 
legal,  executed  settlement;  and  that  brings  us 

'he  main  proposition,  namely,  that  equity 
not  interfere,  in  any  manner,  to  aid  a  vol- 
unteer claiming  under  marriage  articles.  Atlicr- 
ly  on  Marriage  Settlements,  27  Law  Library 
edition,  marginal  pages  125,  127-151;  1  Slory  s 
*Eq.  Jur.  3d  ed.  sec.  433;  2  Story's  Eq.  [*2U4 
' --  sees.  703  a,  073,  98il,  087,  and  note;  Kllison 
llison,  fl  Ves.  Jun.  002;  2  Kent's  Com.  3d. 
ed.  172,  173;  Colman  v.  Karel,  1  Ves.  Jun.  50. 
It  is  useless  to  multiply  authorities  to  sualaiii 
position,  which,  as  a  general  principle,  is  un- 
deniable. We  are  aware  that  a  class  of  cas<'s 
may  be  found,  in  which  it  ia  said  that  equity 
will  enforce  articles,  at  the  instance  of  a  person 
"who  claims  through  one  who  was  himself 
within  the  influence  of  the  marriage  consider- 
ation, though  he  himself  should  not  be  within 
it."  But  wlien  these  cases  are  examined,  it 
will  be  found  tliat  the  person  claiming  in  the 
cuiies  adverted  to  really  claimed  as  the  heir  of 
the  party  within  the  range  of  the  marriage  ar- 
ticles, and  representing  him,  and  as  taking  tln' 
interest  wliicli  the  ancestor  had  himself  derived 
by  and  through  the  deed  or  articles;  and  n"l. 
to  enfoicc  any  claim  which  had  vested  in  the 
collateral  heir  as  such.  For  example,  wliere 
by  the  articles  the  fee  is  vested  in  the  liushand, 
his  collateral  heir  might  bring  bis  bill  to  en- 
force this  claim  of  the  husband,  which  lie.  tlie 
collateral  heir,  had  inhc!rit<'(l. 

But  the  claim  of  plainliirs  is  urged  by  tlieiu 
upon  a  very  dill'erent  view.  They  ore  not 
setting  up  these  articles  to  enforce  any  chiini 
of  John  Neves,  the  husband;  but.  on  the  cnn- 
trary,  they  expressly  declare  that  his  claim  was 
liinited  to  a  life  interest,  and  could  nut  endur>' 
beyond  tliat.  They  deny  his  right  to  make  a 
will  tlu-rcof,  which  could  affect  their  "vesled 
Jits"  under  the  "sett lenient."'  They  elnini, 
therefore,  in  their  own  righl ,  not  us  coming  in. 
the  estate  of  the  first  taker,  ''but  as  liiking 
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origjnallj',  tn  the  capacity  of  purctiaBerB.''  Thej 

do  not  say,  we  aie  the  heirs  of  the  huBband, 
Joliii  Neves,  snd  as  such  heirs  rcprpaonlEiig 
tlic^  interest  or  estate  secured  to  him  by  these 
urlicles,  but  we  claim  by  and  through  the 
Hlrument,  as  representing  ourselves,  and  as 
swering  to  the  description  of  the  persona  who 
were  to  take  one  half  upon  the  death  of  the 
■survivor  of  John  and  Catharine  Neves.  And 
we  say  that,  despite  John  Neves'  will,  evt 
it  liita  hi'en  fairly  made,  we  are  entitled  to 
half,  because  the  articles  limited  his  interest 
to  his  life,  and  then  we,  and  not  he,  bad  thi 
right  to  the  remainder. 

Such  is  the  language  which  complainants  use, 
and  if  they  have  stated  their  own  case  correctly 
they  are  mere  volunteers,  not  within  the  con- 
sideration of  the  marriage  setllcmcut,  who  are 
seeking  for  themselves,  and  in  their  own  right, 
to  enforce  marriage  articles — an  aid  which,  we 
respectfully  say,  has  never  been  awarded.  It 
has  been  correctly  said  by  the  court  below, 
in  commenting  upon  the  cases  cited  there  in 
205*]  behalf  of  'plaintills,  tliat  this  view  ia 
sustained  by  the  very  uuthorities  which  were 
invoked  to  invalidate  it.  The  court  below  has 
cla!<Bified  the  various  authorities  adduced  by 
the  plaintifTs  counsel  under  three  heads,  and, 
OS  it  would  be  a  vain  task  for  us  to  attempt 
to  make  more  lucid  such  els  as  iG  cation,  we  will 
adopt  it  as  a  part  of  our  argument. 

1.  The  first  class  refer  to  the  established 
principle  in  c<iuity,  that  what  ought  to  be  done 
sliall  be  considered  as  done — a  rule  so  powerful 
aa  to  alter  the  nature  of  tilings,  and  make 
money  land,  and  land  money.  "Thua,  money 
urticled  to  be  laid  out  in  land  shall  be  taken  aa 
land,  and  descend  to  the  heir."  Lcchmere  v. 
Urd  Carlisle,  3  P.  Wms.  215;  Babington  v. 
Greenwood,  1  P.  Wms.  532. 

"If,  therefore,  it  be  agreed  by  marriage 
articles  tliat  money  shall  be  laid  out  in  lands, 
to  be  settled,  for  example,  to  the  husband  for 
life,  remainder  to  the  sons  of  the  marriage  in 
tail,  remainder  to  the  daughters,  remainder  to 
the  heirs  of  the  husband  forever  (which,  under 
the  operation  of  the  rule  in  Shelly'a  case,  gives 
llie  whole  fee  to  the  husbandj,  equity  will,  at 
the  instance  of  the  proper  party,  one  who 
claims  thi'ough  the  liiisband,  and  not  as  a  pur- 
chaser, in  his  own  right,  considi'r  this  money  aa 
lend,  and  treat  the  investment  as  actually  made 
in  the  lifetime  of  the  husband,  and  regard  him 
us  seized  in  his  lifetime  of  an  estate  in  fee  dc' 
volviiig  by  descent  upon  such  person  as  claims 
through  him  as  heir."  The  court  lielow  auys, 
that  to  this  class  may  be  referred  KetLlcby  v. 
-itwood,  2  Vern,  i'JH,  471;  Laiicey  v.  Fair- 
ihild.  lb.  101;  Knight  v.  Atkyns.  lb.  20; 
Kdward.t  v.  Countv-s  of  Warwick,  2  P.  Wms. 
171;  4  llro.  1".  C.  4U4;  3  Atkyns,  447;  Lech- 
jiier.'  V.  Earl  of  Carlisle.  3  1'.  Wms.  -211; 
Cases  Temp.  Talbot,  8U;  Atherly,  128,  127,  30S; 
2  I'uwell   on  Contracts,   104. 

It  must  be  very  manifest,  thai  the  case  at 
bar  has  no  mnnnir  of  applicability  to  the  prin- 
ciple involved  in  these  cases. 

i.  The  second  class  of  casea  referred  to  by 
the  court  below  apply,  "where  the  seltlpmcnt 
is  made  through  the  instrumentality  of  a  party 

of   the    settlement,   Aud    who    insists   upon    a 


provision  in  favor  of  a  person;  for  i 
a  younger  child,  a  collateral  relation  of  the 
husband,  who  would  not  come  within  the  con- 
aideration  of  marriage.  Such  person  is  heU 
not  to  be  a  mere  volunteer,  but  as  falling  with- 
in the  range  of  the  consideration  of  the  agree- 
ment." Such  are  the  cases  of  Osgood  v.  Stroda 
2  P.  Wma.  246;  Goring  v.  Nash,  3  Atk.  186; 
to  which  may  be  added  Itoe,  ex  dem.  Hamerton 
y.  Whitton,  2  Wils.  358.  But  these  very  cUM 
themselves  establish  (as  is  remarked  by  the 
court  below)  'that  the  marriage  consid-  [*10C 
eration  alone  will  not  support  the  limitation  to 
a  brother  or  sister,  and  are  Uierefore  adverse  to 
the  claim  of  the  present  plaintiffs,  inasmuch  u 
there  is  no  pretense  to  say  that  they  eunifc 
within  the  range  of  the  eiceution  carved  out 
in  the  deciaions  last  referred  to. 

3.  The  third  class  of  cases  referred  to  by  the 
court  below,  in  sustaining  the  demurrers,  ai« 
based  upon  the  ground  upon  which  Lord  King 
principally  rested  hia  decree  in  the  case  of  Ver- 
non V.  Vernon,  2  P.  Wms.  594;  see,  also,  3 
Atk.  100;  Stephens  v.  Trueman.  1  Ves.  Jnn. 
74;  Wilhams  v.  Codington,  lb.  513,  arguendo, 
namely,  that  an  action  might  have  been  brought 
in  the  name  of  the  trustees,  for  the  recovery  of 
damages  for  the  nonperformance  of  the  oove- 
nanl,  and  therefore,  to  avoid  the  circuity  of 
bringing  auch  an  action,  and  afterwards  of  ap- 
plj'iiig  to  equity  to  have  the  damages  invtstM 
in  land,  and  settled  according  to  the  terms  of 
the  articles,  and  also  because  a  court  of  law 
has  no  means  of  apportioning  the  damages,  ae- 
cording  to  the  respective  rights  of  the  partiN, 
equity  would  enforce  the  specific  execution  of 
the  covenant.  "But  such  a  ground,*'  says  the 
court  below,  "is  treated  as  Arming  an  excep- 
tion to  the  general  rule  {1  Ves.  Jun.  74),  and 
leaves  this,  and  other  cases  where  the  Mune 
ground  does  not  exist,  subject  to  the  operation 
of  the  general  rule." 

Indeed,  as  Mr.  Atherly  observes  {p.  140,  Law 
Library  edition),  "it  does  not  very  clearly  ap- 
pear on  what  ground  Lord  King  founded  hia 
decree;"  but  unless  it  be  founded  on  the  abov* 
suggestion  as  to  the  right  of  the  trustee*  to  re- 
cover damages,  or  as  a  kind  of  satisfaction  or 
recompense  to  the  brothers  for  the  disappoint- 
ment they  might  experience  from  the  rules  of 
law  giving  the  settler  an  absolute  interest  in  a 
sum  of  money  which  had  been  bequeathed  to  ' 
the  settler  bj-  another  brother,  and  which  was 
bequeathed  over  to  the  brothers  claiming  under 
the  articles,  if  he,  the  settler,  died  without  is- 
sue, it  cannot  be  considered  as  sufTicient  author- 
ity to  break  down  the  well-established  general 
rule. 

The  decision  of  Lord  King  was,  it  is  true, 
aflirmed  by  the  House  of  Lords  (4  Bro.  P.  CL 
2U),  but,  as  Mr.  Atherly  says  tp.  141),  there 
Eeems  reason  to  suppuric  that  they  might  ba 
materially  iulluenced  by  a  circumstance,  which 
Lord  King  docs  not  appear  to  have  adverted  to, 
or  even  to  have  bufu  iiemiainLed  with;  namely, 
"that  the  settler's  father  (who  was  a  party  to 
the  articles)  insisted  that  the  lands  agreed  to 
In'  purchased  should  be  limited  in  rcmaindw  to 
Ills  two  younger  sons  (the  plaintiffs),  and  after- 
wards declared  that  it  should  never  have  beca 
a  match  if  the  intended  wife  and  her  friendl, 
as  well  as  the  settler,  had  not  agreed  to  it" 
Hoitard  t. 


I  Nms  BT  Ai.  1 

I'l  *Lm4  Kin^B  decree  Bt^oirei  no  ad- 
nl  Tti^t,  tlieTefora,  bjr  tbe  affirmance  of 
E  M:,  if  they  were  influenced  b7  this  new 
itm,  u  ii  eitremelj  probfthle;  but  tlitt  case 
Ntni  it  into  the  principle  recognized  in  tlio 
■ad  ciu(  of  osea,  and  is  no  authority  to 
■lul  Uk  ugument  of  the  pluintilT's  counsel. 
Tk  |tKnl  nile  nmaina,  therefore,  unai' 
ilM  Vm  cieeptians  do  but  prove  it — and  the 
wj  tun  «hich  establish  these  exceptions  af- 
k«,intlpnM  language,  or  by  necessary  im- 
|fciti"B.  the  gcnenl  principle,  that  a  mere 
nlBBtm  an  bave  no  assistance  from  a  court 
rf  (futj,  It  his  insUnce,  to  enforce  an  execu- 
tBj  Kntrael.  A>  uur  case  cannot  be  brought 
«i^  the  tanji  of  inj  of  these  exceptions,  wo 
Wr  tfa  fiU  prattctini  of  this  well-established 
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sor 


Tb.  Jutict  Itlun  delivered  the  opinion  of 

tkRWt: 

TlHiinupul  fnin  t  decree  of  the  Circuit 
CMtt  <rf  Ot  I'Bitcd  Sules  held  in  and  for  tlu^ 
Scris  tt  tic  »tt«  of  Georgia. 

Tktliflni  Glcd  by  the  complainants  in  the 
■■n  Um,  lo  otitiin  the  possession  of  the  un- 
AHbI  kU  «I  u  atate,  embraced  in  a  mar- 
■hy  MUmnt betVNn  John  Neves  and  Cath- 
■tai  Jndl.  tgtcred  into  in  contemplation 
jjfcinip,  Md  wliich  ihortlj  afterwards  took 

_BaiHh futia,  being  the  owner  and  in 
1*'^'*^  "t  nmiiferable  estates  at  tlie  time, 
«■*■  ■!•  tbt  following  agreement ; 

^^^^  •!  "pwtMiit  made  and  entered  in- 
if"  ^  of  Febnisry,  1810,  between  John 
»w«  ad  Ottluliit  Jewell,  widow,  and  relict 
wttehleTkottiiJewol]  (deceased),  all  of  the 
•*J«d  MMJ  itoreiaid  as  follows: 

7*~*"  '  Mrmgf  19  shortly  to  be  had 
M*  WwiMd  buBsfn  the  said  .Tohn  Neves 
•"  «  «i  CittariDe  Jewell,  as  aforesaid, 
F^: "»"»".  to  Kit:  That  all  the  property, 
J**  ™  ni  (KtioDal,  which  is  now,  or  may 
■™n  "WW,  the  riEht  of  the  said  John 
Mi  Qtnm,,  ,l,u  „gj^i„  in  common  be- 
twatkentbtay  imgbamj  ^nd  wife,  during 
UbtiUiihIHk,;  ,Dd  shouhl  the  said  Catha- 
nw  tniBt  lit  hnpat  liver,  the  property  to 
•™»  k«  w  loud  "  she  shall  live ;  and  at 
!?-  ,,'"*"""°'»  divided  between  the 
™  ?!  *[■  fM  Utharine,  and  the'  heirs  of 
~  ~  ■'"K  sture  ind  share  alike,  agreeable 
""^inUtkn  ls„,  of  this  State  made  and 
r™[?-  -"i  on  the  other  hand,  should  the 
"■  J*ii  ^a,  ilie  longest  liver,  the  proper- 
qr  M  rtaiLD  m  ii„  oibmi  and  form  as  above." 


«wi(,l!mrjoiit  lives,  and  until  the  death  of 

*U»  JiS  ud.fier  his  death  the  same  re- 
t      |rr".  "  ■"  possMiion    and   enjoyment   of 

V^*™'  '*  wmVor,  until    her   decease   in 
'      !3'  "*' 'W  limf,  it  has  been  in  the  poa- 

«Mi  ud  Mjfr  ,^g  control  of  William  F. 
i  J^^^  bsband,  and  one  of  the  de- 
>  iuM.  *'"'"'  defendant  is  the  executor 
,  ^'•*'''of  John  Neves,  the  husband. 
;  «  ^'*''*''>"i!s  are  the  brother  and  neph- 
■  J  i^"/ tarviring  heirs,  of  John  Neves; 
I  Ull^J  """^y  "f  t*"^  estate,  according 
I    it  i^  If  Ue  i&Arriage  settlement.    And 


'  ihe  questions  presented  in  the  case  are  upon 
the  elTect  to  be  given  to  this  instrument. 

The  argument,  on  the  part  of  the  defcnd;inls, 
is,  that  the  deed  is  to  be  regarded  in  the  light 
of  marriage  articles,  creating  executory  trusts 
to  be  carried  into  execution  at  some  future  day 
by  an  instrument  tliat  would  operate  to  vest 
the  estates  according  to  the  stipulations  in  the 
articles.  And  that,  as  the  agreoioent  is  founded 
upon  the  consideration  of  marriage,  and  other 
considerations  moving  only  between  the  parties, 
the  complainants,  being  the  collateral  reiativea 
of  John  Neves,  do  not,  according  to  the  rules 
of  equity  applicable  to  this  species  of  contract, 
come  within  the  reach  and  influence  of  the 
considerations,  so  as  to  entitle  them  to  the  in- 
terposition of  a  court  of  chancery  to  enforce 
the  execution  of  the  trusts.  That  where  the 
trust  is  executory,  and  reata  merely  in  cove- 
nant, the  court  will  interpose  only  in  favor  of 
one  of  the  parties  to  the  instrument  or  the  is- 
sue, or  one  elaiuiing  through  them;  and  not  In 
favor  of  remoto  heirs  or  strangers,  though  in- 
cluded within  the  scope  of  the  provisions  of  the 
urticles.  Foobl-  book  6,  ch.  6,  sec.  8;  Atherly  on 
Settlements,  ch.  5,  p.  125;  2  Story's  Bq.  sees. 
1180,  987;  2  Kent's  Com.  173. 

Upon  this  ground,  the  court  below  sustained 
the  demurrer  to  the  bill,  and  denied  the  prayer 
of  the  complainants. 

The  numerous  cases  to  be  found  In  the  books, 
several  of  which  were  referred  to  in  the  argu- 
ment on  this  subject,  are  by  no  means  uniform 
or  consistent,  and  the  general  rule  as  stated, 
and  upon  which  the  case  below  turned,  has 
been  mode  the  subject  of  so  many  exceptions 
and  qualifications,  that  it  can  scarcely,  at  this 
day,  be  regarded  aa  authority.  Vernon  v.  Ver- 
non, 2  P.  Wms.  SIM;  Edwards  T.  Countess  of 
Warwick,  lb,  171;  Osgood  v.  Strode,  lb-  245; 
Ithcll  V.  Beane,  1  Ves.  Sen.  215;  S-  C.  1  Dick. 
132;  Stephens  v.  Trueman,  1  Ves-  Jun.  73,  74; 
l-ulvertolt  V.  Pulvertoft,  18  Ves.  00;  2  Kent's 
Com.  172,  173;   Atherly,  145-148. 

'The  case  of  Vernon  v.  Vernon  is  a  [*20» 
direct  authority  in  support  of  the  limitation  in 
question;  and  the  other  cases  to  which  I  have 
referred  are  distinguishable  only  upon  very 
technical  and  relincd  reasoning,  hardly  recon- 
cilable with  a  common  sense  administration  of 
justice.  The  principle  is,  that,  in  order  to 
bring  collateral  relatives  within  the  reach  and 
influence  of  the  consideration,  there  must  be 
something  over  and  above  that  Itowing  from 
the  immediate  parties  to  the  marriage  articles, 
from  which  it  can  be  inferred  that  relatives 
beyond  the  issue  were  intended  to  be  provided 
for;  and  that,  if  the  provision  in  their  behalf 
had  not  been  agreed  to,  the  superadded  consid- 
eration would  not  have  been  given. 

That,  for  anything  short  of  this,  they  will  be 
regarded  as  volunteers,  in  whose  favor  a  court 
of  equity  will  not  interpose  against  the  settler, 
or  unj'one  claiming  under  him- 

Bul  while  the  rule  seems  generally  to  have 
been  adliered  to  in  the  form  in  which  it  is 
stated,  it  has  been  practically  disregarded;  aa 
the  slightest  degree  of  valuable  consideration 
imaginable  is  seized  hold  of  to  give  elTcet  to  the 
limitation. 

And  it  need  not  be  made  to  appear  that  these 
slight  coni^ideratious  wers  intended  ^o.  supiiort 
r,  C.OUj^JC 
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the  proTision  for  the  distant  relatives,  it  being 
aMumed  by  the  court  as  a  presumption  of  law. 

The  Lord  Chftocellor  in  Stephens  v.  Tnicman 
observed:  "The  old  rule  was,  and  is  no\t  (al- 
though of  late  not  ho  strictly  adhered  to),  that 
none  can  come  here  for  a.  speciflc  performance, 
who  do  not  come  under  the  consideration  of  the 
iigreement;  aa  that  it  shall  not  be  for  the  bene- 
fit of  collateral  branches  in  marriage  articles; 
but,  as  agreements  are  entire,  and  the  several 
branches  may  have  been  in  view,  the  court  has 
in  later  cases  laid  hold  of  anjr  circumstances  to 
distinguish  them  out  of  it,  still  preserving  the 
general  rule." 

And  in  Edwards  v.  The  Countess  of  Warwick, 
the  doctrine  is  stated  still  more  strongly,  where 
the  Cbanocllor  observed,  "that  the  considera- 
tion for  the  precedent  limitations  on  a  marriage 
settlement  has  hecn  applied  even  to  the  subse- 
quent ones;  hs  where,  on  a  consideration  of 
marriage,  and  portion,  land  has  been  settled  on 
the  husband  for  life,  and  then  to  the  wife  for 
life,  remainder  to  the  children,  with  remainder 
to  a  brother,  these  considerations  have  e:£tended 
to  the  brother;  and  the  reason  is,  bei^ause  it 
may  be  very  well  intended,  that  the  husband, 
or  his  parents,  would  not  have  come  into  the 
settlement,  unless  all  the  parties  thereto  had 
agreed  to  the  limitation  to  the  brother." 

The  result  of  all  the  cases,  I  think,  will  show 
aiO*]  that  if,  from  the  circumstances  under 
which  the  marriage  articles  were  entered  into 
by  the  parties,  or  as  collected  from  the  face  of 
the  instrument  itself,  it  appears  to  have  been 
intended  that  the  collateral  relatives,  in  a  given 
event,  should  take  the  estate,  Had  a  proper 
limitation  to  that  effect  is  contained  in  them,  a 
court  of  equity  will  enforce  the  trust  for  their 
benefit. 

They  wiU  not  be  regarded  as  volunteers  out- 
side of  the  deed,  but  as  coming  fairly  within 
the  influence  of  the  considerations  upon  which 
it  is  founded;  the  consideration  will  extend 
through  all  the  limitations  for  the  benefit  of  the 
remotest  persons  provided  for  consistent  with 

The  provisions  in  the  deed  before  us  are  very 
peculiar,  and  difterent  from  any  that  have  come 
under  iny  observation  in  an  examination  of  the 
eases;  and,  of  themselves,  would  probably  be 
sufficient  to  distinguish  it  from  all  of  them  in 
which  the  general  rule  has  been  applied. 

The  collateral  relatives  of  the  parties  to  the 
instrument  seem,  not  only  to  have  been  within 
their  contemplation  at  the  time,  but  to  have 
been  the  direct  and  special  objects  of  tlieir 
bounty. 

None  of  the  limitations  are  in  favor  of  the 
t  the  marriage,  eo  nomine,  usually  found 
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several  heirs  of  each  of  the  parties,  ns  a  class, 
the  estate  to  be  divided  equally  between  the 
two.  Tlic  settlement  seems  to  ne{;fllivc  Llje  ex- 
pectation of  issue,  and  seeks  at  once  to  provide 
for  the  collateral  relatives;  as  the  peculiar 
phraseology  would  hurdly  have  occurred  tu  the 
most  inexperienced  draughtsman,  if  he  had  bad 
in  his  mind  at  the  time  the  issue  of  the  mar- 
It  is  true,  the  children  or  grandchildren  com- 
ing within  the  description  of  the  limitation  to 
the  heirs  of  each  of  the  parties,  being  the  heira 
of  both,  would,  if  they  survived  the  parents, 
108 


take  the  estate  to  the  ezclusioti  of  the 
branches;  but  this  would  seem  to  be  an  atnt- 
dent,  rather  than  a  result  to  be  deriTcd  fnw 
the  frame  of  the  limitation,  as  that  looka  A- 
rectly  to  a  provision  for  the  separate  and  am- 
eral  heirs  of  each  of  the  parties,  and  to  HI 
equal  division  of  the  estate  between  them. 

Each  of  the  portieB  appears  to  have  been  to 
the  possessian  of  considerable  estate  (whiA 
was  the  largest  is  not  stated) ;  and,  on  the  ercat 
of  the  marriage,  both  were  to  become  eommss 
property  during  their  joint  lives,  and  the  life  of 
the  survivor;  and,  instead  of  providing  for  tbi 
return  of  the  separate  estate  of  each,  on  tke 
termination  of  the  lives,  into  the  channel  fna 
which  it  was  diverted  by  the  marriage  contract, 
they  agree  that  the  joint  estate  shall  be  divided 
equally,  and  that  each  moiety  shall  take  tkit 
direction  and  be  distributed  in  their  respeettf* 
families. 

■To  refuse  to  carry  into  execution  ['111 
this  arrangement,  therefore,  would  be,  in  effeo^ 
to  overthrow  the  settlement;  and  defeat,  BSt 
only  the  manifest  intent,  but'  the  leading  da- 
sign,  of  the  parties  entering  into  it.  Nona  «f 
the  cases  relied  on,  I  think,  go  thia  length. 

But,  without  pursuing  this  branch  of  tte 
case  furthi;r,  or  placing  our  decision  upon  }^ 
there  is  another  ground,  unembarrassed  by  eoB- 
dictiug  authorities  or  refined  distinctions,  whU 
the  court  are  of  opinion  is  decisive  of  the  qoM- 
tions  involved  in  favor  of  the  complMnanta. 
And  that  is,  that  the  deed  in  question  ia  a  mil' 
riage   settlement,   complet«   in   itself — aa   ez*- 


of  trustees,  for  the  benefit  of  the  oestuii  «e 
trust,  according  to  the  provisions  of  the  setue- 

The  defendants  are  not  called  upon  to  makft 
a  settlement  of  the  estate,  under  the  direetkM 
of  the  court,  from  imperfect  and  inoomplata 
marriage  articles,  and  which  might  or  mi^ 
not  be  subject  to  the  objections  stated. 

The  settlement  has  been  made  by  the  puti» 
themselves;  and  the  only  question  is,  wbethv 
the  defendants  shall  be  compelled  to  emnj  it 


The  distinction  between  trusts  executed  aai 
executory  is  this:  A  trust  executed  is  whae 
the  party  has  given  complete  directions  for  Mt- 
tling  his  estate,  with  perfect  limitations;  an  ol* 
ecutory  trust,  where  the  directions  are  ineoM- 
plete,  and  are  rather  minutes,  or  instructhiaa 
lor  the  settlement.  1  Madd.  Ch.  6&B;  2  Starft 
Eq.  sec.  083. 

The  former,  as  observed  by  Lord  Eldon,  !■ 
one  sense  of  the  word,  is  a  trust  executoijt 
Chat  is,  he  observes,  if  A  B  is  a  trustee  for  C  D 
or  for  C  D  and  others,  that,  in  this  sense,  li 
executory,  that  C  D,  or  G  D  and  the  other  par- 
sons, may  call  upon  A  B  to  make  a  conveyance 
and  execute  the  trust;  but  these  are  cases  wksM 
the  testator  hua  clearly  decided  what  the  trast 
is  to  be;  and  as  equity  follows  the  law  what* 
the  testator  has  left  nothing  to  be  done,  but  has 
himself  expnssed  it,  there  the  cfTect  muat  ba 
the  same  whether  the  estate  is  equitable  or  le- 
gal. Jervoise  v.  The  Duke  of  Northumberland,  1 
Jac.  &.  Walk.  560.  The  remarks  were  made 
for  a  different  purpose  than  the  one  in  *ifV 
here;  but  they  atfurd  a  clear  illustration  of  (te 
diHliiietion   stated. 

Howard  ». 
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tniy  plAnatbte  ground  for  eoatend- 
i*  inatrumeat  imports  but  mere  ar- 
mtrkdiatinguuhed  from  «  muriajje 
ia,  thAt  in  the  caption  it  begins, 
(  agreement,"  etc;  but  it  is  to  be 
•rred,  that  the   deed  'ie  drawn  up 

unskillfully,  and  without  much  re- 
iim;  and  that  the  draugbtBUian  had 
tilj  in  his  mind,  if  even  he  was  aware 
Edmieal  or  legal  distinction  between 
utnmwntB;  and  besides,  and  what  is 
lerial  lo  the  purpose,  we  must  look  to 

dI  the  instrument,  its  provisiong  and 
■d  to  the  intent  of  tUe  parties,  as  col- 
dM  the  whole,  in  order  to  determine  its 

■  aill  esdraror,  as  much  as  possible,  to 
fct  to  uarriage  agreements  according  to 
dcmuding  ol'  the  parlii'Mj  and  where 
ridniljr  considered  the  instrument  in  the 
of  a  titl  wtd  complete  settlement,  not 
qliting  any  future  act,  it  will  be  so  re- 
1-,  iii  in  order  to  effectuate  their  intent, 
jKtil  tkt  inttnunent  even  will  be  taken 
tnftata  Mttlement  of  the  estate  coui- 
diiit,nd  soother  part  as  mere  articled. 
ittitMtliefore  ua,  every  portion  of  the  es- 
:klduUlj  settled,  both  in  respect  to  the 
Mlilttt  interest,  and  the  particular  per- 
ivtitnta t*kej  the  limitations  leave  no 
laitiipMd  of;  estates  for  life,  and  in  ro- 
■fa  ia  lb  propertj,  are  limited  with  all 
■ftf  Itquirtd  lo  enable  a  court  of  equity 
•■ijttitnut  into  execution,  according  to 
>>Mi(  the  settlers.  There  is  nothing  iu 
t  hAucnt  contemplating  any  further  act 
htaibjtbem. 
Ifc  (noiol  subtraction,  also  accords  with 

•  01111  fron  tbeir  language.     The  estate 

•  |»o»ri«iid enjoyed  under  it,  by  both  or 
lit  u««  from  1810  to   1844,  a  period  of 

^  tWri  ptnoD  had  been   interposed,   aa 

'*•,•'  tie  nutes,  with  the  limitation  as 
■•  ■  IW  inatnunent,  no  one  could  for  a 
*«  bii  donited  but  that  the  settlement 
■MMwbten  goal  ind  complete;  and  yet  it 

•  "I  lem  Rttled,  that  equal  effect  will  be 
*■  <•  B  m  Bjuilj-,  when  made  only  between 
'P'?"«>"<iMlve8;  each  one  will  ge  regard- 
t  X  Iu  u  it  niny  ijg  iiccfssary  to  elTecluiite 
"■  ■>«,  u  holding  their  several  estates  as 
»«■  lor  tie  utt,  of  the  settlement.  2 
"T"  %lf ,  tec.  1380;  Fonbl.  book  1,  ch.  2, 
MWeiiiKeBt'B  Com.  162.  163;  8  Ves. 
j";  "»lui.  til.  S40.  There  can  be  no  ob- 
**  *  <i«  (iftuiioQ  of   the  trust  on  this 

■jW""  from  tbe  bill,  that  portions  of  the 
^*  w  fvmima  of  the  defendants  were 
^7,>  "«  fnin  to  the  seltk-iiienl,  sub- 
jT»«'Wfu|ion,  and  it  is  supposed  tb.it 
^*«l«ii iimaterial  in  determining  its 
lim  ,''"  if  it  should  be  regaidtd  aa 
j^l 'wUoatiit^  and   not   mere   'articles. 


■iyZ/'^l't  provides  for  subaequentl]'  ac- 
■  Ih^^byeitbar  of  the  parties,  as  well 
tmb^  Ud  in  such  cases  there  is  no 
Mt^^'t  follows  the  limitations  of  the 
Wt^  ^  Mme  aa  tlM  propertjr  then  in 


possession.     10  Ves.  574,  670;   9  Th,  06,  Hi   T 
lb.  204;  e  lb.  403,  note,  Boston  ed. 

Looking,  then,  at  tbe  instrument  as  complete 
in  its  directions  and  limitations  in  the  settle- 
ment of  the  estate,  and  as  presenting  the  case 
of  an  executed  trust,  the  difficulty  set  up 
against  the  complainants  when  claiming  under 
marriage  articles  disappears;  for,  being  the 
beneficial  owners,  and  vested  with  th«  equitable 
title,  a  court  of  equity  will,  interpose,  and  com- 
pel the  trustee,  or  anyone  standing  in  that  re- 
lation to  the  estate,  to  vest  them  with  the  legal 
title. 

We  Rre  of  opinion,  therefore,  that  the  court 

below  erred  in  giving  judgment  in  favor  of  the 

defendaiita  on  the  demurrer  to  the  bill,  and  that 

the  decree  should  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  oi 
the  United  States  for  the  District  of  Georgia, 
and  was  argued  by  counsel;  on  consirleratioii 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  tliis  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  ia  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  for  further  piocecj- 
ings  to  t>e  had  therein  iu  conformity  to  the 
opinion  of  this  court. 


ROBERT  M.  WITHERS,  Plaintiff  in   Errot, 


Action  iu  Alabama  by  assignee  of  obligee — de- 
fense, fraud  of  obligee — doctrine  of  partial 
failure  of  consideration  and  unliquidated 
damages,  as  a  defense,  examined — plea  in  l>ar. 


A'tng  pay  nil 
He  osaiBE- 
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!  19,   that 
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iHtlan    ol   the   old    t 


return  the  luoperly.  It  the  de 
to  a  mitignlion  of  dsmages,  be 
do  either.  uDd  therefore  was  i 
such  ao  avornient  In  lila  plea. 
Nor  Is  It  a  sumcLeat  objectloa 


to  the  plea,  that  It 


with  a  general  pra/ei  tor  judKmeat.    Fleas  In  bar 


'ibgic 


SUFUEUK   COt'BT   O 


In  tbls  respect  tbere  is  a  difference  betweeD  pleas 
In  bar  and  pleaH  tu  abateuicnt. 

THIS  cause  was  brought  up  by  writ  of  error 
from  the  Cirfuit  Court  of  the  UiiHed 
States  for  the  Southern  District  of  Alabama. 

It  was  an  action  of  debt  brought  in  this  Dis- 
triet  Court  of  the  United  States  for  the  Middle 
District  of  Alabama,  by  May,  assignee,  on  a 
single  bill,  under  seal,  for  the  payment  of  three 
thousand  dollars,  executed  by  R.  W.  Withers 
to  A.  B.  Newsom,  ft  citizen  of  Tennessee,  and 
by  him  assigned  to  the  plaintiff.  Pending  the 
suit  May  died,  and  Greene  qualified  and  re- 
vivpd  in  his  name  as  administrator. 

After  some  pleas  which  were  withdrawn,  the 
defendant  filed  the  following: 

"And  for  a  further  plea  in  this  behalf,  said 
defendant,  by  leave,  etc.  saya,  oncrari  non, 
because  he  sayi  that  heretofore,  to  wit,  on  the 

day  of  ,  in   the   jcar   18;i0,  said 

defendant,  at  the  instance  and  request  of  one 
A.  B.  Newsom,  the  payee  of  the  sealed  note  or 
writing  obligatory  in  the  plaintifTs  declaration 
mentioned,  iiurchaaed  of  the  said  Newsom  two 
certain  fillies,  that  is  to  say,  one  dark  brown 
Ally,  said  to  have  been  foaled  in  the  spring  of 
■  the  year  1835,  and  one  sorrel  Ally,  said  to  have 
been  foaled  the  22d  day  of  June,  in  the  year 
1837,  at  and  for  a  large  sum  of  money,  to  wit, 
the  sum  of  four  thousand  dollars,  to  be  paid  by 
the  said  defendant  to  the  said  Newsom;  for  the 
payment  of  which  said  svini,  in  part,  defendant 
gave  to  the  said  Newsom  the  said  sealed  note  or 
writing  obligatory,  in  the  said  plaintiff's  declii- 
ratiOQ  described,  and  said  defendant  nvers  that 
Hilid  sealed  note  was  given  for  and  upon  no 
other  consideration  whatsoever.  And  said  de- 
fendant further  avera,  that  the  said  -Newsom 
falsely  and  fraudulently  re  presented  to  said  de- 
fendant, that  the  said  fillies  were  raised  by 
himself,  and  that  the  said  fillies  were  sound, 
aiS*]  and  that  the  said  fillies  had  'certain 
pedigrees,  that  is  to  say  (the  pedigriH'S  are  set 
forth  in  the  plea,  but  they  are  here  omitted)- 
all  which  said  reproBpntations  as  to  the  sound- 
ness of  the  said  lillics,  aa  to  the  fact  that  tbcy 
were  raised  by  the  said  Newsom,  and  ns  to  tbcir 

Gdigrees,  were  false  and  unlruc,  and  known 
false  and  untrue  by  the  said  Newsom.  a 
were  so  made,  aa  aforesaid,  by  the  said  Ne 
eom,  to  deceive  and  defraud  the  said  defendant. 

"And  said  defendant  further  says,  that 
relying  upon  the  said  false  and  fraudulent  rep- 
resentations of  the  said  Newsom,  and  believ- 
ing the  same  to  be  tnu'.  made  the  said  purchase 
of  the  Biiid  Uliiee.  And  said  defundnnt  further 
says,  that  said  fillies  were  purchased  by  hi 
atoresilid  for  their  blood,  and  for  the  tiirf,  and 
that  otherwise  they  were  wholly  worthless  to 
the  said  defendont.  And  said  defendant  further 
says,  that  the  said  Newsom  was  before,  ami  at 
and  hnth  been  ever  since,  and  still  is,  a  citiKcn 
of  the  State  of  Tennessee,  residing  three  hun- 
dred mites  or  more  from  the  residence  of  aaid 
defendant,  who  then  resided,  and  still  resides, 
in  the  County  of  Greene,  in  this  State;  and  tliut 
Haid  Newsom  brcnight  the  said  fillies  from  'I'un- 
iioHsee  to  the  residence  of  said  defendant,  in 
(ircene  l^unty,  and  then  sold  them  to  said  de- 
fondant  as  aforeuiid. 
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-'And  said  defendant  further  wtith,  Uut  li 
did  not  discover  the  extent  of  the  unsoundncN 

if  the  said  fillies  until  a  long  time  kftcr  mU 
purcliaso,  to  wit,  the  fall  after  the  said  pni- 
chase,  when  they  were  being  trained  for  tk* 
turf,  and  that  he  did  not  learn  that  the  pofi- 
grees  were  false  until  a  long  time  after  Mid 
purchase,  to  wit,  sometime  in  the  fall  of  1B3U, 

winter  of  the  year  1830-40. 

'And  said  defendant  furiher  saith,  from  the 
time  he  discovered  the  permanent  unsoundniM 
of  the  said  fillies  aa  aforesaid,  and  the  falsity  oi 
the  said  pedigrees  as  aforesaid,  he  was  ready. 
willing,  and  desirous  to,  and  would  have  re- 
*   — ;d  and  delivered  the  said  lilliea  to  the  said 

jom,  if  he  had  had  an  opportunity  »o  to 

do,  whidi  he  did  not;  and  that  from  the  dis- 
covery of  the  fraud  of  the  said  Newsom  ■• 
aforesaid,  up  to  the  death  of  the  said  fillie*, 
which  happened  during  the  winter  and  sprfng 
of  the  year  1840,  he  was  willing  and  ready  to 
deliver  and  return  the  said  fillies  to  the  taiU 
NewBom,  as  aforesaid. 

"And  said  defendant  further  saith,  that  Mid 
fillies  died,  aa  aforesaid,  without  the  fault  or 
neglect  of  the  said  defendant  or  his  servant!; 
all  which  several  matters  said  defendant  it 
ready  to  verify.  And  said  defendant  saith,  that 
the  said  scaled  note  or  writing  ohligatonr  mi 
obtaii^ed  from  him  by  the  &aid  Newsom  by  tkt 
false  and  fraudulent  representations  as  afore- 
said, and  is  therefore  fraudulent  and  void  in 
law;  wherefore  said  'defendant  prays  [*S1C 
judgment,  whether  he  ought  to  be  charged  witk 
the  said  debt,"  etc 

To  this  plea  the  plaintiff  demurred,  and,  b 
May,  1843,  the  court  sustained  the  demuim, 
and  gave  judgment  for  the  plaintiff  in  the  avm 
of  three  thousand  dollars  debt,  and  eight  hun- 
dred and  eighteen  dollars  dantagea,  together 
with  cost  a. 

The  defendant  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  John  Y.  Uaaon  for  tha 
ptuinlilT  in  error,  and  Mr.  Bayly  for  the  da- 
fendunt  in  error. 

Mr.  Hason,  for  the  plnintifT  in  error: 

The  facts  being  well  pleaded,  and  admitted 
to  be  true,  it  will  be  insisted  for  the  plaintiff  is 
error,  that  the  demurrer  should  not  have  becB 
sustained. 

Tlic  facts  constituting  the  gist  of  the  defeue 
may  be  thus  stated: 

1.  The  consideration  of  the  contract  on  tb* 
part  of  Withers  was  four  thousand  dollar!,  of 
which  one  IhuU'tand  was  piiid,  and  the  single 
bill  was  given  for  three  tiiou^nd  dollars. 

2.  That  thr  piiyce  procured  the  contract  by 
rrpre^-ntations  fnlsc  and  fraudulent,  with  a 
knowledge  that  they  were  false,  and  with  the 
purpose  to  defraud. 

3.  Thai,  till'  facts  being  falsely  stated,  tb* 
fillies  were  whnlly  worthless  to  the  defendant 

4.  That  the  fraud  was  not  discovered  until 
long  after  the  sale,  and  no  opportunity  oOertd 
to  return  them  until  they  were  dead;  and  that 
the  lilliea  <iied  without  fault  or  n^lect  oa  the 
part  of  the  defendant;  and  on  thea*  facta  tkc 
question  is.  Can  the  plaintiff  enforce  the  eon- 
tract,  as  to  that  part  of  the  purchaae  monqr 
which  is  unpaid! 

The  contnii't  was  made  in  Alabama,  and  tk^ 
lex  luci  governs.  ,  -  , 


H  WiTHEBa  T.  Gbeerk,  Adu'b.  tU 

Tb  pha  proceeds  on  the  ground,  that,  &■  to  lieved  that  the  cnnsVlenttlon  of  tTiP  note  had 

■  Itleadut,  there  wu  a  total  failure  of  con-  failed  to  the  full  amount,  exivpt  what  had  hepii 

irttuB,  but  that,  if  the  contract  were  not  to  paid,  they  ibould  give  a  verdict  for  tho  defpnil- 

t  rtpided  ■■  nudum   pactum,  there    was   a  ant;    and   ruled   'that,   unless   a   total    [*211( 

■3iif  at  nmiideration  to  the  full  amount  sued  failure  of  consideration  waa  proved,  thej  ahoulil 

ktudmpaid.  find   for   the   plaintiff.     The   deciRion   was    i 

TWtWtnle,  to  avoid  c=  -  "' '  - -"--    --'  ■■   — ■  "- ' •->-"-i-j    ■■    -       ■ 

bpranottjuitioc,  author 

**»ithi3iit  it  could  have  only  been  tnada  fu  fcnso.     See,  also,  Barrett  v,  Stanton  and  Fol- 

tftj.  lard,  2  Alabama,  181.     The  eiise  of  Peden  and 

LTWcondaet  of  the  vendor  amounted  to  Uoore,  it   is  submitted,  must  rule  this. 

UmmiIidh  ad  circumveniendum,  which,  be-        The  defendant  Withers,  in  an  action  against 

h(  fwnd  or  admitted,  vitiates  all  contracta,  Kewsom,  o»  proof  of  the  facls  slated,  would 

Milkwuil  in  equity.    Story  ob  Contracts,  be  entitled  to  recover  damages  for  tlie  fraud 

M.  ISS;  Furguaou  v.  Carrington,  9  Barn,   ft  practiced.    Such  a  suit  may  be  maintained  witli- 

Cn*.  B:  Ffraor's  case.   3  Coke's  R.   77.  out  any  offer  to  return  the  goods  sold.    FieMor 

liri  To  itprite  the  defendant  of  the  bene-  v.  Starkin,  1  H.  Bl.  17;  Pattcahall  t.  Tranter, 

■  tItbttftBH.  it  must  clearly  appear  that  3   Adolph   £   Ellia,    106;    Caswell   t.   Coare,   1 

fti  ladtucquifsoed  in  the  contract  after  he  Taunt.  5«C;  2  Kent's  Com.  480,  note. 

fcwnri  tilt  Iraud.     The    fact   of   such   »c-        In  an  action  by  payee  against  the  maker  of  a 

^eran  niut  be  determined  on  the  circum-  note,  it  is  competent  for  tbe  maker,  in  reduc- 

ItaM  of  Mih  tut.  tion  of  damagea,  to  prove  that  the  sale  was  ef- 

TW  rifn  to  rftum    the    article    purchased  fected  by  mouna  of  false  representations  on  the 

wirilAiiitUt  there  is  no  acquiescence;  but  part  of  the  payee,  although  tbc  cliatti-l  has  not 

tta|nt;nD!t  bare  reasonable  time  to  do  thia  been  returned  or  tendered  to  him.    Harrington 

« l( ttfiriiltion,  thereby  rescinding  tlie  con-  v.  Stratton,  22  Pick.  510;   Parish  v.  Stone,   14 

ta*ii  titit.    Id  this   case   it   will   be   in-  Pick.  193;  McAlliEter  v.  Reab,  4  Wendi'U,  4fl3; 

AUthu  itie  tllies  could  not  be  returned  or  Spalding  v.  Vandercock,  2  Wendell,  4:tl;   lliir- 

(■Mann  tbe;  died,  and  that  the  excuse  ton  v.  Stewart,  3  Wendell,  23Q;  Uiller  v.  Smilli, 

kiAiat  tot  not  doing  so  before  that  eveut,  1  Mason,  437. 

■<  *br  Ih  fnnd  was  detected.  It  is  stated  by  Chief  Justice  Mansfield,  In  I 

IHiiititfil^Kent,  that,  "in  cases  where  Taunton,  that  the  rule  which  allows  fraud  or 

ttiwifailiotim  totally  failed,  tbe  English  lirench  of  warranty  to  be  given  in  evidence  in 

^nkn  idmitted  that  fact  to  constitute  a  mitigation  of  damages,  arises  from  the  desire  to 

SI**"*  brtween  the  original  parties  to  a  avoid  circuity  of  action.    Under  the  statute  of 

ilaAtap,  tliough  a  partial  ^ilure  is  no  Alabama,  and  the  rule  established  in  Peden  v. 

■fa*'  iKrat'iCom.  473;  Morgan  ».  Rich-  Moore,  the  defenne  in  this  case  is  admissible  a 

J**!  Cimp.N,  P.  40,  note;   Mann  v.  Lent,  fortiori.    In  Mississippi,  where  there  is  a  simi- 

■  '»1{W877,    "But  with  us  a  partial  lar  statute,  the   same  rule  prevails.     Hnrmao. 

■■^"tWiHulure  of  consideration  may  be  v.  Sanderson,  6  Smedes  ft  Marsh,  41  42. 
yw i»  nifciCT  ty  the  maker  of  a  note  to        The   modern  English  cases  have  greatly  re- 

■w  "  nitiEste  a  recovery,  as  the  case  may  laxed  the  andent  rule  on  the  subject  of  resois- 

«■'  i  Knl'i  Com.  473;  Hills  v.  Bannister,  8  sion  of  contracts  for  sales  of  pors.uial  priipeTlv, 

5^II;SillY.R(Md,  15  Johns.  230;  13  Wen-  I'oulton   v.   Lattimore,   6   Darn.   4.  €«■??.   2U1I; 

■«lW;CMiki.Mii,  11  Conn.  432.  Steward  t.  Coesvelt,  1  Carr.  &  I'aync  23;   IVr- 

■iUn|irdto  the  quality  of  goods  sold,  the  cival  v.  Blake,  2  Carr  4  Payne,  514;  Chitly  on 

Wnii  bdond  to  answer  where  he  bas  made  Contracts,  463,  743,  ed.  1848. 
™™«M  tfpttsentations    concerning    them.        In  the  case  of  Parish  v.  Stone,  14  Pick.  108, 

^■'"Mtj  to  s  warranty  in  law.     Seixaa  and  Harrington  v.  Stratton,  22  Pick.  61(1,  and 

\™L! Ciina' R.  48.    In  the  English  coses,  in  Peden  v.  Moore,  the  English  cases  are  re- 

■Jw  tl«  righi  lo  defend  or  to  recover  back  viewed,  and  I  submit  that  it  is  clearly  bIioh-h 

■■(J  pid  laitr  niiitracts  has  been  denied,  that  the  technical  reasons  on  which  tlio  dn'is- 

aaacmird  that  the  vendee  may  sue  on  tlu'  ions  were  founded  cannot  be  justified,  and  do 

"J""'!  w  (or  ihf  deceit.     The  leading  case  not  apjjiy,  where  the  authority  to  make  the  dc- 

mnai ..  Siit^  5  Ejjj^  ^0  f,,nse  j^  giy,.„^  ^  l,ere_  by  the  statute.     It  it 

tt  ijUmi  tlii  rule  has   been  establialied,  shall  be  bcid  that  the  worthlcasness  of  tlio  fil- 

^■r  liar  itiiui,^  that    where  "fraud  enters  1'^  ^otd  to  the  defendant  does  not  constitute  a 

■Wtbtiruiiitiicm^  it  ia 'competent  for  the  de-  total  fiiilure  of  consideration,  because  Ihcy  wur.', 

yy-w  pwol  ol  it,  to  show  a  defect  in  tbe  <"  ■"'gl''  have  been,  of  value,  tor  the  plough 

■*™»n  a  diminution  of  dnmacea."    And  •"■  otherwise,  to  the  vendor,  and  it  shall  also  be 

*i  ^.^-r  .  defendant  can   maintain   a  5?'<J/!f  ^  '■\''  '^V^^  "^'--'i  "j.^.'''^  "'.■ndcc  for 

?-«Wford.„.g,g,o„  account  of  a  defect  '"»./?'";«  *»  "^"T"  ">  '"sjilhcmnt,  he  .s  still 

•"M»piuMe  by  the  plaintifT  with  his  part  *'     '".V",'''     1  ,  '       '  ;  f fv^^>V"'^  .^  ?  'f 

■■"C^;-      '""""^""^y-  ">  ^^f''""''  '°  In   this  ca>..  the  court   h.-ld,  that,  "as  it  w.s 

*I»C!        f'"'r''*,'°''°""Tr7-  ^''^^'"'>'  ''  "■""'■  ""''  »  ""^n  <=»""»''  "Cover  the 

r-^B  or  contract,  claim  a  deduction  pHcc  of  goods  sold  under  a  fraud,  a  new  trial 

-r*™-  wk     .u„     should  be  grunted."    Any  defense  which  in  Eng- 

„  land  may  be  made  in  assumpsit  for  the  price 

ii^  *  of  the  goods  sold  may  be  made  in  Alaliama, 

^"W  of  Peden  V.  Moore  the  court  bolow  undir  lier  slatut.'.  in  a  suit  on  a  scaled  bill,  for 
1)1   '■aunict  tb«  jury,  that,  if  tlicy  be-  I  the  purchase  moncT.  i^   -.  ^  •,\  ^ 

*  DVZ-i:.   \:,\^lOOiMi. 
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TTie  ntmoat  effect,  ttprefore,  which  can  be 
^ven  to  the  failure  to  offer  to  return  is,  tliit 
the  defendant  cannot  rescind  the  contrnct  in 
toto,  ftyoid  the  payment  of  tlie  note  in  suit,  and 
recover  back  the  money  paid,  if  the  property 
be  of  any  value.  But  he  is  entitled  to  audi 
abatement  in  mitigation  of  damageB,  if  sued  in 
aBsumpait,  or  by  virtue  of  his  apecin!  plea,  if 
sued  in  debt,  aa  the  prica  exceeded  the  fair 
value  of  the  goodi  sold. 

And  thia  eoncluaion  entirely  conforms  to  the 
principle  on  which  the  duty  to  return  ia  found- 
ed, to  put  the  parties,  as  near  aa  may  be,  in 
atatu  quo.  It  avoids  circuity  of  action,  and  gives 
to  the  plaintilT  a  fair  value  for  his  property, 
fraudulently  sold  at  a  price  extravagantly  be' 
yond  it.  The  sum  already  paid  would,  without 
doubt,  have  been  decided  by  the  jury,  if  submit- 
ted to  them,  to  be  rather  more  than  a  fair  price 
for  the  property  sold,  on  the  facts  adiuitttd  in 
this  case. 

Mr.  Bayly,  for  the  defendant  in  error,  con- 
tended that  the  defendant  oU(,'ht  to  have  re- 
turned or  offered  to  return  the  property,  and 
that  thia  should  have  been  done  immediately 
upon  the  discovery  of  the  fraud.  12  Wheat- 
■on,  183;  3  Kent's  Com.  480;  1  Campbell,  100; 
4  Mnsa.  402;   16  lb.  31B.     He   who  would  re- 
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Many  other  authoritiea  might  be  added  to 
the  eanie  elTect,  l>ut,  on  a  subject  on  which  the 
cases  are  so  numeroua  and  so  entirely  uniform, 
it  will  be  suMieient  to  give  a  reference  to  a  few 
of  them,  without  citing  them  at  large.  See 
Pulsifer  v.  Hotohkisa,  12  Conn.  234;  Masson  v. 
Bovet,  1  Denio,  69;  Coolidge  v.  Brigham.  1  Met- 
ealf,  647;  People  v,  Niagara  C.  P.  12  Wendell, 
246;  Garnett  v.  Stanton,  2  Alabama,  181,  IHS; 
Minor  v.  Kelly,  5  Monroe,  272. 

Moreover,  this  ought  not  to  have  been  a  plea 
in  bsir  of  the  whole  action.  The  question  what 
the  fillies  were  worth  was  one  for  the  jury  to 
decide.  In  the  caaea  cited  by  the  apposite 
counaet,  the  plea  went  merely  to  the  diminu- 
tion of  damages,  inatead  of  being  in  bar  of  the 
whole  claioL 

920*]  *Mr.  Justice  Daniel  delivered  the  opin- 
ion of  the  court; 
This  cause,  from  the  District  Court  of  the 

United  Statea  for  the  Middle  District  of  Ala- 
bama, ia  brought  here  under  the  Act  of  Cou- 
greas  of  8th  August  184G,  cli.  104. 

tW  plaintiff  in  error  was  sued  in  the  court 
bolow,  upon  a  single  bill  fur  the  sum  of  $3,UU0, 
eiei'uted  by  him  on  the  lUlh  of  February,  1838, 
payable  on  the  lat  of  January  cn»uing.  to  A. 
B.  NewBuni  or  order,  and  which  was  asnigned 
by  Newiiom  to  May,  the  testator  of  the  dcfend- 

VVhat  were  the  grounds  of  defense  first  as- 
sumed by  defeiiiliint  dues  not  appear,  and  it  is 
immaterial  now  to  inquire.  Tlie  pleas  lirat 
filed  were  by  consent  of  parties  withdrawn,  and 
by  leave  of  court  the  defendant  filed  a  special 
plea,  averring  that  the  note  sued  on  was  given 
by  him  tor  a  part  of  the  price  of  two  filliea  pur- 
cliaaed  by  liira  of  Newsom  for  *4,00«:  that 
Xi'wsom   falaely  and   frauitulently  represented 

iia 


to  the  defendant  that  tlieaa  fillte*  were  fm 
by  himaelf;  that  they  were  laund  and  <d  ft 
high  pedigree  (as  ia  set  forth  in  the  plea)|  ttr* 
the  defendant,  desiring  to  possess  thes«  fllU 
for  their  blood  and  for  the  turf,  and  induced  >i 
deceived  by  the  false  representationa  of  New- 
som, paid  him  the  sum  of  S1,000  in  cash,  ■ 
executed  the  note  in  queatioa  for  the  residue  d 
the  purchase  money;  that  the  repreaentatiOM 
of  Newaom  aa  to  the  fillies  having  been  reanl 
by  him,  of  their  soundness,  and  of  their  pedi- 
gree, were  all  untrue,  and  all  known  to  be  ii»< 
true  by  Newsom  at  the  time  of  the  aale;  that 
the  defendant  did  not  ascertain  either  the  mtf 
tent  of  the  unsoundness  of  theae  fillies,  or  tha 
falaehood  of  the  pretended  pedigree,  until  dar- 
ing the  autumn  and  winter  of  the  year  1839) 
that  the  said  Newsom  at  the  time  of  the  mIs 
resided,  and  has  continued  to  reside,  in  a  diffv- 
ent  State,  and  more  than  three  hundred  mika 
from  the  defendant;  that  from  the  time  of  dis- 
covery by  the  defendant  of  the  unsoundneaa  tt 
the  filies,  and  of  the  falsehood  of  their  pett- 
gree,  up  to  the  time  of  their  death,  which  hu- 
pened  without  any  fault  of  the  defendant  or  Ut 
servants,  in  the  spring  of  1840,  he,  the  defend- 
ant, was  willing  and  ready,  and  deairona,  at 
returning  the  fillies  to  the  said  Newson,  bat 
never  had  an  opportunity  of  ao  doing.  Ita 
plea  concludes  with  stating,  that  the  note  or 
writing  obligatory  was  obtained  from  him  hf 
Newsom  by  his  false  and  fraudulent  repre*«B< 
tations,  and  ia  therefore  void;  and  with  ft 
prayer  whether  defendant  ahould  be  chargel 
with  the  debt.  To  this  plea  there  was  a  demni>  . 
rer  by  the  plaintiB  below,  and  the  judgment  of 
the  court  below  sustaining  the  demunw, 
brought  hither  by  writ  of  error,  this  eouH  fi 

'Although  the  legal  prindplea  and  ['111 
inquiries  involved  in  this  cause  are  to  »  greftt 
extent  local  In  their  character  and  operation,  it 
will  be  found  to  embrace  rules,  both  with  l» 
spect  to  pleading  and  to  the  the  interpretMtioft 
of  contracts,  extending  in  some  respects  bqnMd 
the  influence  of  merely  local  jurisprudenoe. 
The  contract  in  question  having  been  mada 
within  the  State  of  Alabama,  and  designed  tft 
be  performed  within  that  State,  the  lex  loci  MM- 
tractus  must  justly  be  understood  as  entcriag 
into  and  controlling  the  eSect  of  its  stipula- 
tions, and  having  been  sued  upon  within  thi 
same  State,  the  lex  fori  must,  in  a  great  degra^ 
regulate  the  mode  of  its  enforcement. 

By  a  statute  of  Alabama  (see  Aiken's  Digaafc 
p.  283,  sec  138),  it  ia  enacted,  "that,  whenaiK 
ever  any  suit  is  depipniling  in  any  of  the  oourta 
founded  on  any  writing  under  the  aeal  of  the 
person  to  be  cliarged  therewith,  it  shall  be  IftW- 
ful  for  the  defendant  or  defendants  therein,  bj 
,ft  special  plea,  to  impeach  or  go  into  the  eon- 
sideration  of  auch  bond,  in  the  aume  maano'  M 
if  the  said  writing  had  not  been  aeaJed."  Qf 
another  atalutory  proviaion  of  the  aame  Stata 
it  ia  dccliirrd  {see  Aiken's  Digest,  p.  328,  aa^ 
6),  "that  all  bonds,  obligations,  bills  sin^^ 
promissory  notes,  and  other  writings,  for  tte 
payment  of  money  or  any  other  thing,  mftf  faa 
assigned  by  indorsement,  whether  the  aame  ba 
made  payable  to  the  order  or  assigns  of  tht 
obligee  or  payee  or  not;  and  the  assignee  Maf 


vhich  the  uhlig 


r  payK 


.    GBEESt,    ADM  It. 


HI 


tnii  tkwn  ntfious  to  assignment,  and  in 
i  ll  Ktka  to  n  eommenced   and   surd   upon 
■I  nek  utincd  bond,  ol>1if;ation,  bill  Bin<;le, 
'  MUMT  late,  or  other  writing  aforesaid,  tlu' 
:  fanlut' sliall  br  allowed  the  benefit   of  a!l 
'  mwMi,  ili^Fmints,  and   sct-ofTd,  made,   hnil. 
r  jtiKiftd  J^iiist  thp  snme,  previous  to  no- 
kd!  tte  i^^iimnirnt.  in  tlie  same  m3.iinrr  as 
Itkt  Mmt  W  Wn  BUPd   and   proarculod  by 
b  Mpi  or  pvi*  therein."     By  tlie  enact- 
nt  talis  first   cited,    it    is    obvious    that 
^rabitiut dcvNtfd  of  any  force  or  solemni- 
ty it  kt  time  i^cribed  to  them  by  reason  cif 
Bik  bria'  a  wil  annexed,  and  are  plncnt, 
I  mfcet  to  nil  inquiries  which  may  be  in- 
■todiatatk  vilidily  of  their  consideration, 
■clf  iqiM  llie  iootinf!  of  parol  agreements. 


[otbtrc 


of  the 


imitelNc  6)  of  the  statute  above  cited,  the 
yiliui  tai  tun  mggpstgd,  whether  the  ri^lit 

b  tk(  SBiidFnilion  of  contracts  in  conteeta 
hSaCH  lit  orijina!  prtiei,  is  extended,  by 
lb  BRKt  nnniig  of  the  st.-itute,  to  the  de- 
hmi  ilbnd  to  oUigors  at  the  suit  of  assign 
<4  m  wiMxT  obligors  in  assigned  bonUa, 
■ota,(tt,»rtnot  iMtricttd  in  their  defense  to 
ttl*]  tnaurtiong  'posterior  in  date  to  the 
■■^■1  iuell.  lid  forming  do  necessary  part 
J  lb  oripW  coniiJonttion,  the  language  of 
lb  KitQtt,  u  klrcadv  quoted,  being  this: 
•yjb  tllo*ed  the  brni-lit  of  all  payments, 
*Mnti.  md  setoHi,  made,  had,  or  possessed 
s^M  lb  umc"  (i,  f,  against  the  bonds) 
ytnm  to  noliee  of  usignment,  in  the  samt' 
■i^  u  if  iht  fame  luid  been  sued  and  pros- 
*B(td  ^  tbt  obligee  tbercin." 

ba«niing  tbeic  provisions  of  the  Ala- 
baiKiinu  at  being  in  pari  materia,  we  ean- 
Mnprdthem  u  changing  the  rights  of  the 
^ta  uiDiig  out  of  the  cuatract  itself,  nor  as 
™™sin:»  [iphti  on  others  not  inherent  in 
■a  Migiul  obi iyal ions,  but  we  regard  llieni 
W  u  tfcnring  llioie  rights,  except  so  far 
"Ujlmirbave  been  legally  and  justly  trons- 
•™*.  Thm  could  be  no  doubt  of  the  right 
»_i^««tii  lie  cunsidcralion,  or  the  right  to 
*a  lb  benefit  ol  payments,  aet-ofls,  or  dis- 
■•"1.  OB  tbe  part  of  the  obligor  as  against 
ta  »U^.  The  statute  «as  nit  designed  to 
■«  twi  the  obligor  »nv  ot  these  rights,  but 
■^J  Wdeay  to  liim  the  claim  to  discharge 
••/-wmian  by  payments,  elc,  to  the  original 
•»?^»;ier  he  fcn..»-  ih,.  obligation  to  have 
^™-*'"^  >»,  Motlicr.  Neither  did  the 
uigtiee  any  new  right 
et  of  tbe  contract  itself.    It 
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iii»in»court  „ri ',      '     ■ 

bw  T»  _i-  ,     ,        ■    '-ontrnets 

Iria\i,ir».,^  ^^  ""'"W.  differ  essentially 
h^»^  l"^  "'"  """  °i  "^  ^"^  governed 

UiUj.;..  1°'^  ?'  ''"  '»*  merchant  by  express 
?»»*■"«  w«tBK.nt.   We  conclude,  then,  that 
:,  the  obligor   would 


«  li'rt  lb  ni 


L 


or  by  discounl<i  to  prove  either  a  total  or  par- 
tial failure  of  i..  ■  consideration  for  which  the 
writing  was  evculed  .iccordingly  as  the  tnith 
of  the  cas*-  would  warrant  either  defense.  This 
intorpretatioD  of  the  law  we  ron~ider  as  ac- 
cordiint,  not  only  with  the  language  and  the 
rational  meaning  of  the  statute,  but  as  sus- 
tained by  the  derisions  of  the  courts  io  the 
State  whose  peculiar  policy  we  are  discussing, 
and  by  di  cisions  In  other  States  upon  statutes 
containing  provisions  similar  to  those  in  the 
statute  of  Alabama.  RccurriDg  to  the  latter 
statute  itself,  its  terms  declare  that  whenso- 
ever, that  is,  in  every  case,  io  which  suits  shall 
be  instituted  founded  on  any  writing  under 
seal,  the  person  *to  be  charged  there-  [*323 
with,  comprehending  every  and  any  person, 
whether  he  sustains  a  relation  to  an  assignee 
or  to  any  other  person,  may  impeach  the  con- 
sideration of  the  bond  or  other  writing  (Aikcn'a 
Dig.,  p.  233,  sec-  138),  and  then  proceed  with 
respect  to  the  rights  and  powers  of  the  as- 
signee to  provide,  that  he  may  sue  in  his  own 
name,  and  may  maintain  any  action  which  the 
obligee  or  payee  tnight  have  maintained  there- 
on, previous  to  assignment  (Aiken's  Dig.,  |i.  3-28, 
sec.  tt) ;  he  lias  the  same  rights  and  rcinedics 
which   pertained  to  the  obligee  or  payee,  and 

And  first,  with  respect  to  the  defense  as 
against  the  assignee,  founded  on  the  total  fail- 
ure of  consideration,  it  has  been  ruled  under 
the  statute  of  Alabama,  in  the  case  of  Clements 
V,  Loggins,  2  Alabama,  614,  that,  when  the 
payee  of  a  note  is  inquired  of  by  one  wishing  to 
purchase  it,  whether  lie  has  any  defense  against 
it,  and  answers  that  he  has  none,  he  docs  not 
thereby  preclude  himself  from  making  any 
defense  against  the  note  growing  out  of  the 
original  transaction,  of  which  he  had  noknowl- 
edge  *t  the  time.  And  it  will  be  found  that 
the  example  put  by  the  court  in  this  case 
(see  p.  519)  is  one  of  total  failure  of  considera- 
tion. Yet  this  defense  could  never  he  permitted 
if  it  is  to  be  sought  for  within  a  narrow  in- 
terpr^^tntion  ot  the  words  "payments,"  "set-ofTs,'' 
and  "discounts'' — such  a  one  as  would  not  eui- 
brace  the  true  character  of  the  trnnsactiou. 
Again,  in  the  case  of  Wilson  v.  Jordan,  in  3 
Stewart  &,  Porter,  it  is  said  by  the  court,  on  p- 
!I3:  "The  dt'ci>ions  of  this  court  liave'ponc  far 
to  abolish  the  distinct  inn  with  us  bi'twcen  the 
eir<-ct  of  a  partial  and  total  failure  of  consider- 
alion-"  And  again,  the  court  uses  this  lan- 
guage: "Nor  do  we  foci  tlie  least  dissatisfaction 
Willi  our  former  decisions,  so  far  as  they  tend 
to  place  partial  and  total  failure  of  ciinsjilera- 
tion  OQ  the  same  footing,  instead  of  driving  thi- 
parties  to  circuity  of  action."  Th<'  doctrine.s 
ruled  by  the  Supreme  Court  of  Alalmmu  are 
closely  coincident  with  those  of  the  courts  of 
other  States,  in  the  construction  of  statutes 
similar  to  that  of  the  former  State.  Thus,  in 
the  case  of  (Jlcments  v.  Iiogglns,  2  Alabama 
Reports,  SU,  as  lute  as  ItJ41,  the  court,  by 
way  of  illustration,  refer  to  the  cases  of  Idiek- 
!  ncr  V.  Stubblelield,  1  Washington,  20U,  and  of 
I  Hoomcs  V.  Smock.  Ibid.,  3!Hl,  dctiiled  by  the 
'  Court  of  ApiH-als  u[>oii  the  Virginia  statute, 
I  a  law  more  rcMtriutive  in  its  terms  than  is  thit 
'  Alabama  statute,  as  the  former  speaks  only 
'  of  just  discounts  against  the  obligee,  being 
■  silent  ■  ■        ■—'-■■ 


payment    and    set-off.    (see 

L.ocr 
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Stat,  kt  Large,  379;  4  lb.,  ETS;  8  lb.,  87;  12 
lb.,   368,   aod   acta  of   1796,   and   of  January, 

1820),  and  both  tbe  cases  tbus  referred  to  aro 
instances  of  entire  nnnt  of  consideration,  thi' 
writings  assigned  having  been  void  ab  initio. 
324*]  *It  seems  proper  in  this  place  bo  ad- 
vert to  an  opinion  of  the  Supreme  Court  of 
Virginia  in  one  of  the  earlier  cases  before  them 
under  tbe  statute,  with  respect  to  any  change 
which  that  statute  might  hare  been  supposnl 
to  produce  in  the  relative  situations  of  parties 
to  nontmcts  made  assignable  thereby.  In  the 
ease  ot  Norton  r.  Rose,  in  1706,  reported  in  2 
Washington,  the  law  (on  page  248)  is  thus  ex- 
pounded by  Roane,  Justice,  with  the  concur- 
Tcnoe  of  the  whole  court:  "It  was  not  intendeil 
to  abridge  the  rights  of  the  obligor,  or  to  en- 
large those  of  the  assignee  beyond  that  of  suing 
in  Dia  own  name;   and  since  it  is  clear  that, 

frior  to  this  law,  an  oriainal  equity  attached  to 
be  bond  followed  it  into  the  hands  of  the 
assignee,  this  law  does  not  expressly,  nor  by 
implication,  destroy  that  principle."  Tbe  same 
doctrine  was  ruled  in  Pennsylvania,  as  early  as 
the  year  1776,  in  the  case  of  Wheeler  v.  Hughes, 
reported  in  1  Dallas,  27.  In  Pennsylvania, 
bonds,  bills,  and  promissory  notes  were  by  act 
of  Assembly  made  assignable,  as  promi»isory 
notes  in  England  under  the  3d  and  4th  of  Anne, 
but  as  the  statute  of  Pennsylvania  omitted  to 
declare  that  those  writings  "should  be  placed 
upon  the  footing  of  bills  of  exchange,"  it  was 
therefore  decided  that  the  assignee  of  such 
writing  stood  in  tbe  same  place  as  his  obligee 
or  payee,  so  as  to  let  in  every  defalcation  which 
tbe  obligor  had  against  him  before  notice  of  the 
assignment,  and  that  tbe  only  intent  of  the  Act 
of  Assembly  was  to  enable  the  assignee  to  sue 
in  bis, own  name,  and  to  prevent  the  obligee 
from  releasing  after  notice  of  assignment.  This 
doctrine  has  been  frequently  re-al£rmed  in  the 
same  State,  as  will  be  seen  in  2  Dall.  46;  G 
Serg.  &  Rawlc,  176,  and  IG  lb.  20. 

Turning  next  to  a  class  of  cases  founded  on 
what  baa  been  denominated  the  partial  failure 
of  consideration,  although  involving  bad  faith, 
breach  o(  warranty,  false  and  deceitful  warran- 
ties, false  representations  in  the  procuring  of 
contracts,  such  as  might  in  particular  aspects 
extend  to  the  entire  rescission  of  contracts,  it 
will  be  Men  that  the  Supreme  Court  of  Alabama 
have,  in  the  construction  of  their  statute,  ruled 
that  a  defense  founded  on  cither  or  on  all  of 
the  facts  here  enumerated  shall  be  admissible  in 
diminution  of  damages.  And  in  allowing  this 
mode  of  defense,  which  seems  to  fall  more 
strictly  within  the  import  of  the  terms  "set- 
offi"  and  "discounts"  than  obicctions  aimed  at 
the  total  aljrogation  of  contracts  can  do,  the 
courts  of  Alabama  have  acted  in  accordance 
with  those  of  other  States  in  construing  stat- 
utes similar  to  their  own,  consistently,  too, 
with  the  principles  of  reason  and  justice  adopt- 
ed by  modern  tribunals  when  acting  apart  from 
statutory  provisions.  The  case  ot  iloorehead  v. 
Uayle,  reported  in  2  Stewart  &.  Porter,  224,  was 
225*]  an  "action  by  the  assignee  against  the 
maker  of  a  promissory  note,  given  for  the  price 
of  a  slave  warranted  aound.  The  defense  set  up 
wu>'  the  unsoundneiis  of  the  slave  at  the  time 
of  the  contract,  as  evinced  by  his  early  death 
an<t  by  other  circumstances.  The  court  in  this 
case  say,  that,  if  it  had  been  necessary  to  oiler 
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to  return  the  slave  to  permit  this  dafeua,  jtk 
by  the  early  and  sudden  death  of  tbe  ■Uve  tit 
vendee  would,  under  the  cireumstsncea,  han 
been  excused  from  making  the  offer;  and  h 
considering  the  right  of  the  vendee  to  avail  hia- 
:-elf  of  the  defense,  either  of  a  total  or  pArtU 
failure  of  consideration,  the  court  are  wad  is 
compare  the  principle  enunciated  in  tbe  case  tt 
Thornton  v.Wynn,  in  12  Wheaton,  183,  with  the 
doctrine  aa  laid  down  in  the  State  of  Alabana 
under  her  laws,  and  with  respect  to  the  rule  ot 
Thornton  v.  Wynn  remark  as  follows:  'It  was 
the  most  rigid  that  bos  anywhere  prevailed 
against  relief  by  way  of  defense  to  the  aetim 
at  law.  It  was  doubtless  adopted  as  a  part  et 
the  system  which  has  been  exploded  in  this 
State  and  in  many  States  of  the  Union,  as 
well  as  in  several  of  the  English  courts,  that  a 
partial  failure  of  consideration  is  not  a  defeiue 
to  an  action  at  law,  brought  to  recover  tbe  prin 
of  the  article  sold,  but  that  in  such  caaea  Uw 
vendee  must  resort  to  his  cross  action,  which 
remedy,  on  account  of  ita  dilatory  nature  and 
circuitous  form,  is  by  this  court  and  many 
others  of  high  authority  deemed  inconsistot 
with  justice,  and  the  more  correct  rules  of 
modem  practice." 

The  earlier  case  of  Feden  v.  Hoore,  report«4 
in  1  Stewart  &  Porter,  71,  furnishes  a  still  mon 
full  exposition,  by  the  Supreme  Court  of  Ala- 
bama, of  the  rules  of  decision  deducible  froM 
the  law  of  that  State.  The  action  in  Peden  *. 
Moore  was  brought  to  recover  the  amount  of  ■ 
promissory  note.  The  defense  pleaded  was 
failure  of  consideration,  payment,  and  set-olT; 
whether  total  or  parti.Tl  failure  of  considcmtkw 
docs  not  appear  in  the  form  of  the  pleading,  and 
it  would  seem  that,  so  far  as  the  form  of  plead- 
ing was  involved,  the  fact  of  the  failure  being 
total  or  partial  was  deemed  immaterial  by  tbt 
courts,  and  was  a  question  of  proof,  inaamnek 
as  the  court  below  regarded  as  allowable,  and 
even  as  indispensable,  proof  of  total  failnrs^ 
whilst  the  Supreme  Court  decided  that  proof  of 
partial  failure  was  admissible,  and  that  tbe  ex- 
clusion of  such  proof  in  that  case  was  error  ia 
the  infeiior  court.  The  defendant  b«low  moved 
the  court  to  instruct  the  jury,  that  if  they  b«- 
lieved  the  consideration  had  failed,  except  to 
the  amount  which  had  been  paid,  they  shotlU 
find  a  verdict  for  the  defendant.  This  the  comt 
refused,  hut  instructed  the  jury,  that,  unleia  ft 
total  failure  of  consideration  was  proved,  tbef 
should  fmd  a  verdict  for  'the  plaintiff.  ['ItS 
In  reviewing  the  opinion  of  the  court  below, 
the  Supreme  Court  of  Alabama  aay:  "It  ii 
our  policy  to  avoid  circuity  of  action,  that  liti- 
gation may  be  stopped  in  the  germ,  before  it  i* 
permitted  to  put  forth  its  brandies.  This  ite 
is  most  striicmgly  illustrated  by  our  statutM 
providing  for  arbitration  and  aet-off,  oa  well  at 
by  the  decisions  of  our  courts.  Now,  to  per- 
mit a  dcfeadnnt  to  allege  in  diminution  of  a 
sum  sought  to  be  recovered  by  breach  of  Ui 
contract,  that  the  consideration  which  induced 

contract  on  his  part  has  partially  failed 
would  have  the  effect  of  making  one  action  sub- 
:  the  purpose  of  two,  and  upon  the  leort 

>nvenienet^  it  must  be  unimportant  to  the 
plaintilf  whether  liis  recovery  is  diminished,  or 
whether,  after  having  recovered  the  entire  aum. 
he  is  compelled  to  refuud  a  portion  of  it;  or, 
it  important,  the  importance  would  consist  ia 
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BtiC&tioii,  and  SToiding  tbe  costs  of  tke 
int'a  ftction.  And  surely  it  would  b«i 
»mp«Tible  with  justice,  to  permit  a  party 
jn  thai  which  ex  equo  et  bono  cannot  be 
:iti  ol  him,  and  which  hj  law  he  maj  re- 
\»A.;  and  more  eBpecially,  when  none  of 
;ml  pnniaplea  of  nght  or  the  landmarks 
nipenj  vould  b«  disturbed.  Perhaps  it 
ht  uid,  that  the  iajur;^  '^  ^'>°  complex  fur 
tomunatioD  of  an  ordinary  jury.  Not  eo. 
n  viniid  be  no  more  diQiculty  in  aecertain- 
ilhtnigtabe  deducted  from  the  defendant's 
UttdiK«,thtn  in  admeasuring  the  quantum 
.  Ike  iimagei  sustained  in  aa  action  for  a 
tevursnif,  or  for  a  deceit.  In  either  case, 
hi  jsr;  vill  Dsturslly  inquire  the  sum  which 
mijRtdute  paid,  and  to  what  extent  the 
iMsiliiuioi  ii  deEcient;  so  that  the  obstacles 
to  tic  ictunement  of  justice  will  not  be  great. 
■  ktkt  w  ioilince  than  in  the  other.  We 
M  Mini;  »sn  of  the  decisionB  which  in- 
Mil  tbe  Itfenie  eren  of  a  totoJ  failure  where 
tet  B  1  vumit;  on  which  the  defendant 
^  wt  Ui  itmedT.  These  decisions  doubtless 
|nM^the  principle,  that  the  warranty 
as  abunii^  eontract,  and  the  damages  eus- 
l^tf^iutinach unliquidated.  We  consider 
^>,k<ntr,  10  Jir  shaken,  if  not  overruled, 
■  Ii  1m  tht  question  open  for  examination. 
.  1J|anUuml^,  both  in  point  of  respectability 
■^  Mlm,  it  ii  clearly  provable  that,  where 
illotbe  transactions,  it  is  compe- 


bi  tnuideration „ 

L  TUi  qnilified  admission  of  the  de- 

^V»Ui  from  the   rule,    that    fraud 

''nlnet  sb  initio.     In  point  of  jus- 

.  !*»  toeiwer  no  suiBcient  reason   for 

fjj^fc  ititatt  to  be  set  up  where  there 

f     iv"*"  *""i'»ction,  and  in  denying  it 

SJ,*!?*  ^  * '•'''  warranty  unaceumpnnied 

llt*1    •K*f^..J         T  -.1  ^  ^       ,         L 


"ni^ftnid.  Id  either  case,  it  is  the  duty 
■  *  JBij  U,  gndnite  the  plaintiff's  recovery 
V*  injatj  ■bich  the  defendant  has  bub. 
^«;  lot  llie  old  common  law  notion,  that 
?r  *'  ™i»l(d  (very  contract  which  partook 
*  ■  u  M  lo  illoT  of  0.  recovery,  though  it 
•V^uiij  impaired  the  benefit  which  the 
■™*'H  npWed  to  derive,  has  been  exploJ- 
*"'.*"""*«  luihoritj  only  allowing  it  to 
piaWLr-imofdimagM.  The  cases  of  Poul- 
w^UmMr(,3ii,^.  4  Cress.  256,  of  Ger- 
^  V.  BurloD,  i  SUrltie,  32,  and  ililler  v. 
"^1  W437,  ,re  cases  in  which  the 
""^""■•illlttpliintiirB  warranty,  yet  this 
r-*""*"  Mt  considered  by  tl.e  courts 
""  ««wd  ibm  u  iaterposing  an  obstacle 
J^*fli|t,'  Tht  court,  in  conclusion,  with 
tebiT-l,  .  L.^'™**'  remark:  "iielieving, 
ftw  ii ' ' ,  •'1' pf iter  benefit  would  result 
•*""«»  e'^'''^'  "'  '™  "'  opinion,  that 
'wlorJiTi'"''^''"' '^"  maintain  a  cross  ac- 
■Ml  [,-7jr'"""«™imt  of  a  defect  in  pcr- 

a5^"JU»pl»iniilI  with  his  part  of  the 


*  reiioiiing  Ihey  contain,  but    si 


Btill  more  so,  perhaps,  fron.  the  fact  that  they 
present  the  best  and  most  authoritative  inter- 
pretation of  the  statutes  they  are  meant  to  ex- 
pound, as  well  as  of  the  policy  in  which  those 
Btatut«s  have  had  their  origin.  But  beyond 
the  influence  and  effect  of  these  decisions  as 
expositions  of  local  law,  they  may  be  regarded 
as  coincident  with  the  doctrines  promulged  by 
the  highest  tribunals  of  a  portion  at  least  ot 
the  Stutes  of  the  Union,  and  as  not  conllicting, 
in  principle,  at  least,  with  some  of  the  later 
opinions  of  the  English  bench.  By  tlie  earlier 
English  dectsions  the  following  principles  ap- 
pear to  have  been  inflexibly  ruled,  viz.;  That 
whenever  a  contract  was  tainted  by  fraud,  it 
never  could,  if  this  were  shown,  be  made  the 
foundation  of  a  recovery  to  any  extent,  but 
must  be  set  aside  in  toto.  That  in  all  instance.a 
wherein  a  party  was  injured  either  by  a  par- 
tial  failure  of  consideration  for  the  eontract 
or  by  the  non. fulfillment  of  the  contract,  or  of 
a  warranty,  the  person  so  injured  could  not  de- 
fend himself,  in  an  action  on  the  contract,  by 
proving  these  facta,  but  could  find  retlress  only 
in  a  cross  action  against  the  plaintiff.  These 
rules  of  the  common  law  courts  appear  to  have 
yielded  materially  to  the  influence  of  common 
Lse  and  common  convenience.  An  example 
this  may  he  'perceived  in  the  per-  ['228 
ssion  given  in  cases  where  a  recovery  is 
sought  upon  the  principle  of  quantum  meruit, 
to  set  up  as  a  defense  that  the  plaintiff  has  un- 
fairly, or  injuriously,  or  imperfectly  fulfilled  his 
obligations  towards  the  defendant,  and  that 
he  should  in  such  cases  recover  so  far  only  as 
he  could  prove  a  meritorious  performance;  ad- 
mitting, in  these  instances  at  least,  the  defense 
founded  on  discount  or  on  a  partial  failure  of 
consideration,  or  a  dishonest  p('rformanci\  See 
the  cases  of  Basten  v.  Butter,  7  East,  470;  of 
Farnsworth  v.  Garrard,  1  Camp.  38;  of  DeDuw 
V.  Daverell,  3  Camp.  451;  of  I'ouUon  v.  Lattl- 
more,  9  Bam.  &  Cress.  259.  In  the  case  of 
King  V.  Boston,  7  East,  481,  on  a  note,  the 
plaintiff  had  sold  a  horse  to  the  defendant, 
warranted  sound,  for  twelve  guineas,  of  which 
the  defendant  had  paid  three.  In  fact,  the 
horse  was  not  sound,  and,  the  defendant,  refus- 
ing to  pay  more,  this  action  was  brought  for 
the  value  of  the  horse  to  recover  the  difference. 
It  was  proved  that  the  horse  at  the  time  of  the 
siile  was  nut  worth  more  than  £1  lis.  Od.,  and 
that  the  defendant  had  sold  him  for  £1  10a. 
Lord  Kenyon  held  that  the  plaintiff  could  only 
recover  the  value,  and  more  having  been  paid 
him  by  the  defendant,  he  non. suited  the  plain- 
tiff. Cnswell  V,  Coare,  1  Taunton,  ulili,  was  an 
action  upon  a  warranty  of  a  horso.  It  was 
ruled  in  this  case,  that,  if  the  horse  is  not  re- 
turned, tbe  measure  of  dsniage  is  the  differ- 
ence betu'cen  his  true  value  and  the  prii'c  given 
wliicli  may  be  shown.  Indeed,  the  gr^iund  on 
which  thu  English  judges  have  rcstrictt>d  tliin 
species  of  dcft'usu  to  cat^es  of  quantum  meruit 
implies  the  admission,  that  there  is  nothing  in 
the  charactiT  ot  the  defense  itself,  with  ri'spect 
lu  cxpii-'W  undertakings,  that  is  ineon^islrnt 
with  ju.'itice  or  with  the  true  obligations  and 
duties  of  the  contracting  parties.  Tbe  objec- 
tion is  this:  that  if  in  suits  on  contrarla  for 
specific  undertakings,  and  for  stipulatiil  c 
'■  I,  Ihi:  dclr^ndant  could,  under  the 
',  be  let  in  to  sliuw  either  f 
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It  failurvJ'JK 


SuFREUB  CavKi  OF  THE  Uritbd  States. 


lua 


COTUideratiiiD  or  nonperfonuani^e,  the  plea  not 
diacloBing  either  ground,  would  effect  a  tur- 
pria«  upon  the  pIuintilT;  but  that  where,  as  on 
a  quaDtum  meruit,  the  plaintiff  was  to  show  a 
meritorious  cause  of  recovery,  he  must  come 
prepared  to  encounter  any  and  all  objections  in 
conflict  with  the  position  he  assumes  and  must 
maintain.  With  all  the  respect  due  to  the 
learned  men  by  whom  this  distinction  is  made, 
it  may  be  permitted  to  doubt  whether  it  is  not 
perhaps  more  apparent  and  technical  than  realj 
for  it  may  be  asked,  whether,  in  cases  of  con- 
tracts for  specific  performances  and  for  stipu- 
lated equivalents,  the  plaintiff  is  not  equally 
bound  to  prove  an  honest  performance — stiuli 
a  one  as  comes  up  to  the  equivalent  promised 
229*]  by  the  defendant,  'Indeed,  it  would 
seem,  so  far  as  danger  of  surprise  is  to  be  ap- 
prehended, that  where  the  rights  and  duties  of 
parties  were  set  forth  in  the  contract,  and  in 
the  pleadings  founded  upon  the  contract,  there 
would  be  less  danger  of  surprise  than  thei-e 
possibly  could  be  in  instances  where  the  forms 
of  proceeding  indicated  neither,  but  where 
everything  was  left  open  to  contest  at  the  trial. 
The  remarks  of  some  of  the  English  judges 
appear  to  be  peculiarly  applicable  to  this  view 
of  the  subject,  lAwrence,  J.,  in  Basten  v. 
Butter,  T  Kast,  484,  speaking  of  the  distinc- 
tion attempted  between  a  quantum  meruit  and 
other  forms  of  action,  iaya:  "The  rule  laid 
down  by  Mr.  Justice  Uuller  may  be  a  good  one, 
if  the  plaintiff  has  had  no  notice  of  the  kind 
of  defense  intended  to  be  set  up  against  his  de- 
mand. But  even  there,  if  the  plaintiff  have 
previous  notice  that  the  defendant  means  to 
dispute  the  goodness  or  value  of  the  work  done, 
I  think  the  defendant  ought  to  be  let  in  to  his 
defense.  For,  after  all,  considering  the  mat- 
ter fairly,  if  the  work  stipulated  for  at  a  cer- 
tain price  were  not  pruperly  executed,  the 
ptaiutitf  would  not  have  done  that  which  he 
would  have  engaged  to  doj  the  doing  of  which 
would  be  tlie  consideration  for  the  defendant's 

Eromise  to  pay,  and  the  foundation  on  which 
is  claim  to  the  price  stipulated  for  would  rest; 
and  therefore,  especially  if  he  should  have  no- 
tice that  the  defendant  resists  payment  on  that 
ground,  he  ought  to  come  prepared  wiih  proof 
that  Che  work  was  properly  done."  And  Lc 
Blanc,  Justice,  remarked:  "I  think  tliat  in 
either  ease  the  plaintilT  must  be  prepared  to 
show  that  his  work  was  properly  done,  if  that 
he  disputed,  in  order  to  prove  tliat  he  is  enti- 
tled to  his  reward;  otherwise,  he  has  not  per 
formed  that  which  he  undertook  to  do,  and  the 
consideration  fails.  And  1  think  it  is  compe- 
tent to  the  defendant  to  enter  into  such  a  de- 
fense, as  well  where  the  agreement  is  to  dii 
the  work  for  such  a  sum,  as  where  it  is  general 
to  do  such  work.  If  a  man  contracted  with 
another  to  build  him  a  bouse  for  a  certain 
sum,  it  surely  would  not  be  sufllcient  for  tht' 
plaintitr  to  show  that  he  had  put  together  such 
a  quantity  of  brictc  and  timber  in  the  shape  of 
a  house,  if  it  could  be  shown  that  it  fell  down 
the  next  day;  but  that  he  had  done  the  stipu- 
lated work  according  to  his  contract.  And  it 
is  open  to  the  defendant  to  prove  that  it  \va^ 
executed  in  such  a  manlier  as  to  be  of  no  vaim 
at  all  to  him  or  not  to  be  of  the  value  claimed," 
It  would  seem,  then,  to  lio  fiiirlv  dcilii -il.!- 
from  the  reasoning  of  tbe  English  judges,  from 


tbe  case  of  Basten  v.  Butter,  in  7  East,  de- 
cided in  1806,  to  that  of  Foulton  v.  lAttimoi^ 
S  Barn.  &  Cress,  ruled  in  1829,  that  this  de- 
fense would  by  those  'judges  them-  [*SSC 
selves  be  deemed  permissible,  whenever  it  couM 
be  alleged  without  danger  of  surprise,  and  em- 
sistently  with  safety  to  the  real  rights  of  thi 
parties;  and  it  appears  to  be  a  deduction  equal- 
ly regular,  that,  where  flotice  of  the  defense  wal 
given,  either  by  pleading  or  by  any  other  tS- 
fectual  proceeding,  neither  surprise  nor  any 
other  invasion  of  the  rights  of  the  parties  conid 
occur,  or  be  reasonably  apprehended.  Hut  how- 
ever the  rule  laid  down  by  the  courts  in  Ens- 
land  should  be  understood,  it  has  repeatedlj 
been  decided  by  learned  and  able  judges  in  our 
own  country,  when  acting,  too,  not  in  virtue  of 
a  statutory  license  or  provision,  but  upon  the 
principles  of  justice  and  convenience,  and  witk 
the  view  of  preventing  litigation  and  expense, 
that  where  fraud  has  occurred  in  obtaining  or 
in  the  performance  of  contracts,  or  where  tfaera 
has  been  a  failure  of  consideration,  total  or  par- 
tial, or  a  breach  of  warranty,  fraudulent  or 
otherwise,  all  or  any  of  these  facts  may  bft 
relied  on  in  defense  by  a  partj,  when  lued  upon 
such  contracts;  and  that  no  ehtll  not  be  driTea 
to  assert  them  either  for  protection,  or  ns  a 
ground  for  compensation  in  a  cross -actim. 
Thus,  intbe  case  of  Runyan  T.Nichols,  llJohos. 
54T,  the  Supreme  Court  of  New  York  decide 
that  in  an  action  upon  an  attorney's  bill,  the 
defendant   might  give  evidence   of   n^leet  o( 


duty  ( 


trial. 


the  part  of  the  plaintiff,  if  this  i 
ras  set  up  by  plea,  or  after  a  notice  to 
ae  effect  given  to  the  plaintiff  before  tba 
In  Beecker  v.  Viooman,  13  Jotins.  3U; 
it  was  decided  by  the  same  court,  that  in  aa 
action  for  the  price  of  a  chattel,  the  defendant 
may  prove  a  deceit  in  the  sale,  and  that  the 
chattel  was  of  no  value,  and  thus  defeat  the 
plaintiff's  action;  or,  if  the  defect  produce  mere- 
ly a  partial  diminution  of  the  value,  be  maj 
show  that  in  mitigation  of  damages.  In  the 
case  of  Sill  V.  Rood,  15  Johns.  230,  which  w 
an  action  on  a  promissory  note  given  for  t 
price  of  a  chattel,  the  defendant  was  allowedf 
under  tjie  general  issue,  to  show  deceit  in  tl 
sale.  And  it  was  holden  further,  that  a  pn»i- 
isBory  note  given  for  the  price  of  a  cnatid 
represented  to  be  valuable,  when  in  truth  it  wh 
of  no  value,  is  without  consideration  and  roid. 
In  the  case  of  Grant  v.  Button,  14  Johns.  377, 
ihe  suit  was  for  the  price  of  work  and  li 
and  it  was  ruled  that  the  defendant,  in  < 
to  reduce  the  amount  of  the  plaintiff's  d 
might  show  that  the  work  was  not  done  fattk* 
fully  and  in  a  workmanlike  manner.  This,  toa^ 
was  the  case  of  a  contract  for  an  agreed  ^ie*> 
In  Spalding  v.  Vnndercook,  2  Wendell,  U^ 
L'hief  Justice  Savage,  in  delivering  the  o^uon 
if  the  court,  says:  "In  Beecker  v.  VroomaOa  U 
Johns.  30-2.  it  is  settled  that  deceit  in  a  sale  •( 
a  chattel  may  be  shown  in  bar  or  in  mitigatiaik 
The  doctrine  *of  the  cases  just  cited,  L'Sli 
deduced  from  principles  of  justice  and  from  tia 
Ix'nelicial  purpose  of  preventing  circuity  of  M- 
liuu,  would  seem  to  apply  with  decisive  iala- 
■  naa  to  subjects  falling  wittiin  the  range  of  a 
[lulily.  by  which  those  doclrines  were  peer-"— 

.\  and  authoritatively  .com  mended.    We  o 

liiLihl,  therefore,  after  a   full   examination  M 
lIiu  qucstioua  on  this  record,  that,  ii 
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tona  of  tbe  statute  of  Alabama  pt^aded 
tf.  the  plaintifT  in  error  had  tlie  rijjht  to 
^Ir.(dFf«nse. either  upon  a  fraud  prncticcMl 
n  in  the  formation  of  hii  contract,  or  o: 
or  fraudulent  warranty,  or  on  a  total  .. 
al  fulnrc  of  the  cansidemtion  on  which 
xintract  was  entered  into  by  him,  or  on  nnv 
ncnt*.  diicpuntB,  or  tet-olTB,  in  the  lan- 
X-  of  the  statute,  "made,  bad,  or  poasea."i''! 
him."  provided  that  the  laat  threp  gr""'"'-' 
kfMise  shall  have  come  into  existence,  and 
B  jmiW  belonging  to  the  pUiintifr  in  error 
^  he  had  noticaof  the  assignment  of  his 

1  dmiU  has  been  inggested  as  to  the  power 

lie  plainUil  in  error  to  defend  himself,  by 

«Mii  tither  of  frand  or  of  failure  of  consid- 

U0»— a  doubt  arising,  not  from  any  want  of 

'«i»T  of  tht  (acts  in  either   of   those   aver- 

■I*!,  hat  from  the  form  of  tlie  pleadings  in 

*«  aaw.   Thus  it  ii  said,  tijat,  if  he  deflignt-d 

*  woid  the   contract    for   fraud,    he    sliould 

tw«  tnned  hit  disclaimer  Jminedialelj  on  a 

fawwj  ot  the  fniud,  and  hia  proffer  to  re- 

Mr  tht  pmpcrty  to  the  defendant  in  error, 

™*  il  u  thonght  the   plea   haa   not   done. 

«««i.it  h»i  been  supposed  that,  if  a  diminu- 

^of  tbe  price  alone  una  intended,  the  plea 

■*M  not  iij*  concluded  with  averring  that 

4»«ritia|  vu  procurred  by  false  and  fraud- 

*■  reprwaUtioM,  and  was  therefore  void; 

•  rtll  1  general  prayer  for  judgment  wheth- 

■  Ifc  defendant  below  ihoujd  be  charged,  etc. 

Wi  wpect  to  ple»  in  bar,  it  may  be  pre- 

W  Uui  they  are  never  construed  with  the 

■™tr  •hich  il  »pplied  in  testing  pleas  that 

">  *n)l  dilatory.  If,  by  rational  intendment, 

■^■•K  the  cauM  of  action,  or,  in  the  quaint 

IMh  of  tie  old  writers,  they  are  certain  to 

»  iwnil  intent,  they  are  deemed  suilieiont. 

"Ura  nnictnre  merelv,  and   not  their  sub- 

■w^  ■  to  be  «.«ul«l,'thia  muat  be  done  by 

'  S«B.  dmnrrer;  a  proceeilinE  by  no  means 

^.M  it  bu  rarely  anv  real  relation  to 

w  mtnti  of  the  controversy.    The  avcrnienta 

■wa  pl«a  with  retpwt  to  the  readinesB  to  re- 

SZ" P?!*"?*^  'hese:  First,  that  the  de- 

,?™>'™  Ksided  at  a   greater   distance 

"u.-tree  hundred  ailes  from   tlie   plaintill, 

Z  H      "*■"  ^"''*'     Second,  that,  from 

_Jt*  "  *''"^  the  defendant   below   dia- 

"="lh»  unsowdneaa  of  tbc  fillies,  and  the 

^.J^"?""^  ■»'  ''lieir   pedigree,   he   waa 

«t^,^'L'""S'"'"""<'"«.t<"-eturnthem, 

BktluJ^  J     f^Hinied  them  to  the  plaintiff, 

k  Lj^Jl"'i?°PP»ftunity  of  so  doing,  which 

-•T.Jr  ''"  "quires  of  no  man  that 

»  wiMsoiiible  or  impractieaLle,     Lex 

"•B-iffi  ^  """»  ««  iuiposaibilia.     In 

eTtoriiv  "''*»'  Iwlow  avL-ra  bis  want  of 
b^t,^r"  of  that  which  he  alao  avers 
*  Wiiwiff  h  l""''  i'"Pos«(i  upon  Wm,  and 
WU-ciu,.' °*'leniiirrBr  admits  the  fact, 
■  L  C;T'?f '*'*  I»=t,  aa  set  out  in  the 
~  ~'  'b  1^  ^^  *"■''  ^^^  ""  defendant 
'-rwi!  6v  h  ■ '  '^I'iefed  a  return  ot  the 
»it  tti,;-  T"  ">iiiJEb  the  postomoe,  and 
*»d.  «S.  .'^  ^  <'"  *>.  ft  may  be  in- 
MWlio^i"  ?""  Posi'i""  -Joes  not* involve- 
^■^Z^-   ^^  "«t  th«  averment  of 

Vatau  gTJ  '»  licence  of  all  the   means 
1* L. rt.      ""'""•  «""1  carry  with  it  the 
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necessary  inference  of  ignorance  of  the  localit/ 
of  the  plaintiff,  or  of  Ms  postodicel  A  letter 
directed  to  the  State  of  Tennessee,  grneralty, 
or  to  some  place  more  than  three  hundred  miles 
from  the  defendant  tielow,  and  in  a  different 
State,  mipht,  and  probably  would,  have  been 
as  unavailable  for  any  practical  purpose  as  a 
letter  addressed  to  the  State  of  New  Hamp- 
■^hire.  The  plaintiff  in  error  has  averred  his 
inability  to  return  the  property,  and  the  defend- 
ant in  error  admits  the  truth  of  the  averment. 
But  the  objection  to  this  iasue  in  law  is  prop- 
erty applicable  only  to  that  nspeet  of  the  case 
which  places  the  rights  of  the  plaintiff  helnw 
exclusively  on  the  ground  of  a  total  rt-seission 
of  the  contract.  If  the  purchaser  chose  to  re- 
tain the  property,  and  either  to  sue  upon  the 
warranty  ot  pedigree  and  soundness,  or  to  de- 
fend himself  u|>on  tlie  ground  of  dilTerence  be- 
twfcn  the  true  and  the  pretended  value  of  the 
property,  he  was  bound  neither  to  give  immedi- 
nor  to  tender  a  return  of  the  prop- 


lue.  But  here  the  difficulty  already  mentioned 
sugf;esfed,  nnraety,  that  this  defense  is  incon- 
itent  with  the  conclusion  of  the  plea,  which 
ya,  "and  said  defendant  anilh,  that  the  said 
scaled  note  or  writing  obligatory  was  obtained 
from  him  by  the  said  Nowsoin,  by  false  and 
fraudulent  representations  aa  aforesaid,  and  is 
therefore  frauduhmt  and  void  in  law,  wherefore 
aid    defendant    prays    judgment    whether    he 
lught  to  be  charged  with  said  debt,"  etc.    This 
conclusion  is  said  to  call  for  an  entire  rescission 
of  the  contract,  as  founded  in  fraud,  and  cannot 
:  reconciled  with  the  facts  previously  stated 
I  constituting  a  cause  for  partial  relief. 
We  have  already  said,  that  pleaa  in  bar  are 
I  receive,  if  not   *a  liberal,  certainly   ['233 
it  a  narrow   and  merely  technical   construe- 
on;  and  we  will  further  observe,  that,  if  the 
dilliculty  suggested  be  sound,  there  never  could 
be  a  d-'fensc  in  mitigation  of  damages,  where 
there  should  be  alleged  fraud  in  the  inception 
of  the   contract,  or   where   there   should   be   a 
false   or   deceitful    warranty,   honeier   willing 
the  defendant   might   be   to   accept   (he  dilfer- 
"icv  between  the  real  and  the  pretended  value, 
id  however  circumstances  might   place  it  be- 
yond his   power  to  return  the  property.     The 
injured  parly  would  in  all  cn^es  be  driven  to 
repudiate  the  whole  contract,  or  to  go  without 
compensation.     This  course,  howevur,  we  have 
,  is  in  contravention  of  the  current  of  deci- 
i  which  admit  of  the  defense  in  mitigation 
of  damages,    itut  picas  in  bar  are  always  con- 
strued according  to  their  entire  subject  matter, 
and  will  be  sustained  accordingly,  as  taken  al- 
together, and  will  not  be  determined  by  a  dis- 
joining of  their  members,  or  by  laying  stresa 
what  may  be  immaterial-     It  eeems,  more- 
r,   that   the   prayer   for  judgment,  or  con- 
iion  of  such  pleas,  is  not  eunsidcred  as  es- 
tial  to  their  validity.    Thus  it  is  stated  by 
Cliitty,   Vol.   I.,   p.   G5B,   speaking  of   pleas   in 
bar,  "that  this  prayer,  before  the  recent  rule" 
(alluding  to  the  rules  of  pleading  adopted  in 
England   in   the  4th   of  William   IV.),  "ought 
properly  to  have  corresponded  with,  and   been 
founded  upon,  tlie  commencement  of  the  plea, 
and  the  ctfect  of  the  matter  contained  in  the 
body  of  it"i  but,  continues  this  author,  "as  the 
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laurt  would  ex  officio  eive  judgment  in  f*vor 
of  tbc  defi^dant  according  to  the  substance  of 
the  pica,  without  reference  to  the  concluaion, 
an  errur  with  regard  to  the  prayer  of  judgment 
in  the  concluding  part  of  the  plea  was  not  ma- 
terial, excupC  in  the  cose  of  a  plea  in  abate- 
ment." In  the  case  of  Tbe  King  v.  Shakegpeare, 
IQ  East,  87,  upon  a,  demurrer  to  a  pica  in  abate- 
ment. Lord  Ellenborough  said:  "Pra;ring  judg- 
ment of  the  indictment  means  no  more  than 
praying  judgment  on  the  indictment;  and  if 
this  were  the  case  of  a  plea  in  bar,  tbe  court 
would  gire  that  judgment  which,  upon  the 
whole  record,  appeared  to  be  the  proper  judg- 
ment, though  not  prayed  for  by  the  party.  But 
in  abatement  the  court  will  give  no  oLlier  than 
the  proper  judgment  prayed  for  by  the  party, 
and  without  the  defendant  prays  a  particular 
and  proper  judgment  in  abatement,  tbe  court 
are  not  bound  to  give  the  proper  judgment  upon 
the  whole  record,  as  they  would  be  in  the 'case 
of  pleas  in  bar."  In  Atwood  v.  Davis,  1  Barn. 
&  Aid.  173,  it  is  said  by  Bayley,  Justice,  that 
"there  is  a  distinction  between  a  plea  in  bar 
and  a  plea  in  abatement;  in  the  former,  the 
party  may  have  a  ri^ht  judgment  upon  * 
wrong  prayer  but  not  in  the  latter,"  In  the 
234"]  case  of  fiowles  v.  Lusty,  *4  Bingham, 
4^S,  upon  a  writ  of  entry,  it  was  ruled,  that 
the  prayer  for  judgment  [or  the  messuages  and 
land  in  the  count  did  not  vitiate  the  plea,  not- 
withstanding the  commencement  of  the  plea 
applied  only  to  tbe  messuages  and  parcel  of 
the  land.  And  in  this  last  case.  The  Kins  t. 
Shakenpcare  and  Atwood  v.  Davia  are  cited  u 
ButtkOrity. 

But  again  (and  this  appears  to  give  a  conclu- 
sive answer  to  any  objection  to  the  admission 
here  of  proofs  in  diminution  of  damages],  if 
we  must  treat  this  case  according  to  the  strict- 
est rules  of  pleading,  it  might  be  said  that  tbe 
plea  averring  the  note  to  have  been  obtained 
by  fraud,  which  is  admitted  by  the  demurrer, 
would  be  eulTicicnt  to  entitle  the  defendant  be- 
low to  a  judgment  on  a  declaration  counting 
merely  on  the  note,  without  regard  to  the  ques- 
tion of  total  or  partial  rescission  of  the  ori^riiiul 
contract.  And  then,  if  the  plaintiff  could  be 
entitled  to  recover  at  alt,  it  mu^t  be  on  a  count 
on  the  original  contract,  or  on  a  quantum  vale- 
bat  for  the  tiling  sold.  Anil  this  would  ojien 
the  entire  range  of  inquiry  as  to  the  char.icler 
of  the  contract,  and  as  to  what  in  truth  euu- 
stituted  the  quatitutji  valelHit  on  which,  if  on 
anything,  the  plaiuliir  could  found  himself. 

Upon  this  branch  of  the  case,  we  think  the 
Diatter  averred  in  the  special  plea  of  the  de- 
fendant ticlow  was  legitimately  pleaded  under 
the  statute,  and  with  sullicicnt  certainty  and 
|ii?rtinence  to  authorise  a  dcfenae  on  the  grounds 
of  a  false  and  deceitful  wanimty,  or  of  a  par- 
tial failure  of  consideration,  and  Chat  he  sUiuild 
liavi-  been  let  in  to  sustain,  if  he  could,  such  a 
defense  before  the  jury.  We  therefore  comiider 
the  judgment  of  the  District  Court  to  be  er- 
roneous, and  do  adjudge  that  the  same  be 
revt^rscd,  and  that  this  cause  be  remutidrd  to 
that  court,  with  instructions  to  cauEC  an  issue 
to  be  made  up  on  the  special  plea  Sled  by  the 
defendant  below,  unilir  the  statute  of  Ala- 
baimi.  and  a  venire  facias  to  be  awarded  to  try 
thai  issue. 
tin 


'Mr.  Justice  Nelson  dissented. 

*I  am  obliged  to  dissent   from   the   [*SS4b 
judgment  of  the  court  in  this  case.    I  agree  b 


the  application  that  has  been  given  to  them  ia 
deciding  the  case. 

The  dcfi'nse  turns  upon  the  effect  of  the 
pleas,  as  tlierc  is  a  demurrer  to  each  of  them. 

The  first  sets  up  fraud  ia  the  sale  of  the 
fillies  in  two  particulars;  namely,  first,  ia  rep- 
resenting  that  they  were  raised  by  the  vendor 
and  were  soimd,  when,  in  fact,  they  were  not 
raised  by  bim,  and  were  knowingly  unsound. 
Second,  that  they  were  of  a  particular  pedi- 
gree, which  is  set  forth,  when  in  fact  they  were 
not,  and  that  well  known  to  the  vendor.  Th« 
pica  further  avers,  that  the  fillies  were  pur- 
cliascd  upon  the  faith  of  these  represcntktlonB, 
and  then  concludes  that  the  sealed  note  given 
for  the  purchase  money  was  obtained  by  fraud, 
and  is  void  in  law. 

Tbe  second  plea  is  like  the  first,  with  the  ad- 
dition of  an  attempt  to  account  for  the  omi*- 
ston  to  return,  or  to  offer  to  return,  the  fllliei 
on  the  discovery  of  the  fraud.  To  thie  end  It 
is  averred,  that  the  vendee  resided  some  thTM 
hundred  miles  distant;  that  the  defendant  did 
not  discover  the  extent  of  the  unsoundness  un- 
til the  fall  after  the  purchase  (which  was  m*d* 
in  February,  1839),  and  that  he  did  not  lean 
their  pedigrees  till  the  fall  of  1S39,  or  winter 
of  1839-101  that  from  the  time  'of  the  [•««« 
discovery  of  the  fraud  he  was  ready  and  wiU- 
ing,  and  desirous,  to  return  tbe  fillies,  if  he  had 
had  an  opportunity,  which  he  bad  not;  and  that 
from  the  disuovery  of  the  fraud  down  to  their 
death,  which  happened  in  the  winter  and  spring 
of   1840,  he  waa  ready  and   willing  to  return 

Xow,  there  were  two  lines  of  defenae  to  this 
action  for  the  purchase  money,  either  of  which 
it  was  competent  for  the  defendant  to  avail 
himself  of  by  proper  pleadings,  as  has  been 
fully  shown  in  ttie  opinion  of  my  brother 
Daniel,  anil  need  not  be  repeated;  namely,  first, 
a  rescindiiK-ni  of  the  contract  of  ^'iile,  and,  sec- 
ond, a  failure  of  consideration  in  whole  or  in 
part.  Ukher  of  these  grounds  was  available 
against  llit-  action,  if  fraud  had  been  committed 
in  the  sail-.  But  thi'y  stand  on  different  prin- 
ciples,  and   depend   upon   a   different   state   of 

Ab  to  the  first,  the  rcscindmcnt,  which,  of 
course,  goes  to  the  whole  cause  of  action,  as 
the  contract  is  uvoi<ted  altogether,  it  is  indii- 
])cnsublc  that  the  defendant  should  return,  or 
tender  a  return,  of  the  property,  within  a  rea- 
Bonablii  time  after  tlic  discovery  of  the  fraud. 
And  in  this  re'.jicct  the  law  holds  him  to  a  atrict 
compliance  with  Ihi^  rule;  he  is  not  permitted 
to  wait,  and  speculate  upon  the  chances  wheth- 
er it  would  be  best  to  return  the  property, 
and  avoid  the  contract  entirely,  or  to  aJfirm  it, 
and  si-ek  ijulcmnity  by  way  of  damages.  Ha 
must  luuke  his  election  at  once. 

Now,  which  of  thetie  j^roimds  of  defense  haa 
the  di'tendiini  sought  lo  inuintain  by  his  pleaat 
Clearly,  a  rescindnieut  of  the  contract.  Tbs 
first  relies  upon  the  fraud  itself  as  an  avoid- 
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yawngj  ot  Ibe  fraud,  is  & 
*■«  «I  tht  ni!e,  and  witho 


h  tecond,  tha  fr&ud,  with  an  attempt 
intt  for  the  omission  of  the  oSer  to  re- 
The  flist  seeks  to  SToid  the  contract, 
in  IcMp  the  property;  the  second  auper- 
I  '•ritUngoeas  to  return.  Both  are  defect- 
>r  want  of  the  element  esi^ental  to  (hid 
I  itlnw,  UBinely,  a  return,  or  aii  olTcr  to 
•.the  property.  The  firtt  omits  the  aver- 
wtitvly,  and  the  ftTcrnent  in  the  second 
'A^ber  defective. 

*  BUiw  were  kept  several  months,  as  is 
Rttd  in  the  plea,  after  the  discovery  of  tlio 
A;  and  u  to  the  distance  of  the  vendor 
a  tW  defendant,  and  d[(Ticulties  in  hia  way 
*™i«nng  a  TBtnm,  the  iiHswer  is,  tlie  rule 
w»_™po*e»  all  that  turden  upon  him,  as  a 
'tB.xm  of  tesdndment.  And  if  he  is  unable 
iwmplj  *itli  it,  it  ia  his  misfortune,  so  far, 
*™»r»»  it  may  compel  him  to  resort  to  some 
«■  pmoid  of  defense.  Certainly,  it  will  af- 
™*  *>  rtuonshle  gruund  for  avoiding  the 
\A,  asi,  at  ttie  ^me  time,  keeping  the 

n  or  an  offer  to  return,  on 
n  dispensable 
—  —  .„,,,  ...J  without  wliich  there 
^i«  IB  twQnjniciit.  A  willingness  to  re- 
~S  ■  a  it%m  to  return,  uncommunicated 
■■»»adiit,wiUiwtdo,and  has  no  authority 
■  win. 
'fiitfttie.tWii.Biuit  rest  upon  the  failure 
■WiiitioB,  iBd  whidi,  I  agree,  is  available 
'•■•WtBiUM.wlieilM.r  it  goes  to  the  whole 
«  ■■■t,  »eoHdiiig  to  the  law  of  Alabama, 
■» ••  a»  Ini of  most  of  the  States,  and 
■«(T  b  Ik  bigliiL  courts. 

■*'^1"*U™  l»re  ii,  not  whether  this  is 
apMMMt  to  the  iclLon,  but  whether'  the 
"^■■tWirtiipbj  the  pleas.  The  only 
grj"  Jw  wile  upon  them.  We  are  con- 
^"  U«  pouniU  of  defense  as  there  set 

S.  iuJ**  "'"'■'"  ''^  '°""'^'  *"''  ^  "" 
^^  j*™j  *! '  liiinlt  1  have  already  shown, 
^;?7'  ™  ^^"^  upon  the  principle  of 
"r?pt  tertwndtbE  cuntrnct,  to  repudiate 
J^^»«r,doijiiiguij  and  every  obligation 

n«^gmtn>d  of  defense  admits  the  con- 
mii  [  II  "  diminish  the  extent  or 
r^t  !j  l^l^'lj  for  the  want  of,  or  for 
l^^l^i^Uicoiaiilenition  upon  which  it  is 
i^mtitt^i"  "  appropriate  plea  (or  * 
STLS^.tfP'ion.aMd  it  is  settled  in 
Whnol ™Jr  ?*  "^'i  "^^"  a  plea  of 
■Wj^«Mder.tion,  »  partial  failure  may 
n-^  J   ^™'  of  the  purchase  mon 

*iwt,  W' "'  -«■  -*2;  3  lb.  »8i  a 

"■••Ulnln.  .V  '*  ■  ground  of  defense, 
liadtti^  ,  ^'l  sccording  to  the  prac- 
l.,,^j,";^"fthEtSute.  He  need  only 
**"  "  PutUl  f,n  '  ""'  «'*'«''  evidence  of  a 
"»"U*fe™i  "^^  1*"'  the  truth  ia,  this 
•fthawji* ""  xp.  or  inlcndcd  to  bo  a.t 
**-•  r*&i?  ^^'  '""t  of  the  contract  it- 
"  '■'iti^ZiT  *'  ''■  An*'  what  I  object 
«.(»ZS'"i>'t.u„  his  pleas  in  tl.,a 
"""HrrM'''"!""'-"'  avurmrnt  of  an 
^!*WililloTproFrly,  that  tliey  shall  be 
II  t  ^     (wu  of  failure  ot  consideration ; 


tract  by  a  return,  or  offer  to  return,  or  failure 
of  consideration^ in  all  eases  of  fraud  in  ttie 
sale  of  property.  A  pica  defective  as  a  rescind- 
ment  of  the  contract  in  a  single  particular, 
namely,  the  offer  to  return,  is  transmitted  into 
a  good  plea  of  want  of  failure  of  consideration. 

I  fear  the  decision  will  tend  to  unsettle  prin- 
ciples and  confound  well-e£tabllshed  rules  of 
pleading,  so  essential  to  the  trial  *of  [*234d 
causes  understandingly,  and  in  the  orderly  and 
methodical  administration  of  justice. 

For  these  reasons,  I  have  felt  compelled  to 
enter  my  dissent  to  the  judgment  of  the  court. 

Order. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  hy  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
ne  is  hereby  reversed,  with  costs;  and  tliat 
s  cause  he,  and  the  same  is  hereby  remanded 
the  said  Circuit  Court,  with  instructions  to 
ise  an  issue  to  be   'made  upon  the   [*236 
special  plea  filed  by  the  defendant  below,  un- 
der the  statute  of  Alalinma,  and  to  award  a 
-e  facias  de  novo  to  try  that  issuo. 


HIRAM    BENNER,    Joseph    B,    Browne,    and 

^Salisbury    lis  ley,    Assignees    ol    Elea^er    P. 
Hunt,  Appellants, 


JOSEPH  Y.  PORTER. 


1  Florida  was  a  Territory,  Con 
ouilB  tHere.  fn  which  cnsea  api 
i.Dd    iitate   Jurlsiilctloaa    were 
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fPHIS  was  an  appeal  from  the  District  Court 
X   of  the  United  States  for  Florida. 

It  originated  in  the  Sujxirior  Court  for  the 
Southern  District  of  Florida,  in  Jlarch,  1840, 
and  was  transferred  to  the  United  States  Dis- 
trict Court  for  Florida  on  the  14th  of  May, 
1847. 

On  the  24tb  of  Marcb,  1840,  Joseph.  Y.  Potj 
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ter  filed  a  libel  in  admiralty  aKainat  the  appel* 
lants,  in  the  Buperior  Court  for  the  Southern 
District  of  the  Territory  of  Florida,  for  the 
proceeds  of  the  sloop  Texas,  charging  that  he 
had  furnished  supplits  and  etores  to  the  master, 
at  the  port  of  Key  West,  whilst  the  vessel  was 
engaged  in  the  businesa  of  wrecking. 

On  the  22d  of  May,  1846,  the  Superior  Court 
gave  judgment  for  the  libelant,  for  the  sum  of 
$1,223.02.  On  the  14th  of  May,  1847,  the  cause 
was  transferred  to  the  District  Court  of  the 
United  States,  and  an  appeal  prayed  by  the  de- 
fendants to  this  court. 

Upon  this  appeal  the  case  came  up. 

It  was  argued  by  Messrs.  Westcott  and  Gilpin 
for  the  appellants,  and  by  Mr.  Jones  for  tlie 
appellee. 

The  counsel  for  the  appellants  made  three 
points,  of  which  it  is  only  necessary  to  notice 
the  first,  as  the  decision  of  the  court  turned 

230*]  *I.  The  first  reason  assigned  for  a  re- 
versal of  this  decree  is  that  the  territorial  court, 
established  and  organized  in  and  for  the  South- 
era  District  of  Florida,  by  the  Act  of  CongreBa 
of  1828,  BO  far  as  it  respects  its  jurisdiction 
of  cases  of  federal  character  was  abolished  hj 
the  admission  of  Florida  as  a  State,  on  the  3d 
of  March,  1845.  Congress  could  not,  under  the 
Constitution,  continue  such  court  after  Florida 
became  a  State.  The  federal  courts  in  a  State 
must  be  established  and  organized  under  and  in 
conformity  to  the  Constitution.  They  must  be 
constitutional  courts.  The  territorial  courts 
were  not  established  under  the  provisions  of 
the  federal  Constitution  relating  to  the  judi- 
cial system.  The  territorial  judges  were  ap- 
pointed for  four  years.  The  judges  of  the  con- 
stitutional federal  courts  in  the  States  held 
their  offices  during  good  behavior.  This  court 
baa  decided  the  question.  American  Insurance 
Company  T.  Canter,  1  Peters,  511;  Hunt  v. 
Palao,  4  Howard,  589. 

No  territorial  statute  was  in  force  in  1845, 
iavesting  any  tribunal  with  admiralty  jurisdic- 
tion. The  act  referred  to  in  the  case  of  1 
Peters  had  long  been  repealed,  and  Congress 
had  exercised  its  right  of  legislation  on  that 
subject.  The  libel  was  filed  in  the  Court  as  a 
federal  court,  and  under  the  general  law  of 
admiralty.  Neither  the  convention  of  the  peo- 
ple of  Florida  that  formed  the  State  constitu- 
tion, nor  the  Legislature  of  the  State,  possessed 
any  power  to  provide  for  the  continuance  of 
the  territorial  courts,  as  federal  courts,  nor  to 
interfere  with  cases  exclusively  of  federal  juris- 
diction, in  any  wise.  No  provision  of  the  State 
constitution,  or  of  any  act  of  the  State  Leg- 
islature, could  in  any  degree  affect  such  cases, 
even  as  to  their  transfer  to  the  federal  court 
organized  after  the  State  government  went  into 
operation.  The  State  Legislature  avoided  such 
interference  as  to  tlie  transfer  of  the  papers 
of  "cases  of  federal  character  and  jurisdiction." 
State  Act  of  July,  1346,  sees.  S,  11,  12,  13,  and 
14;  Thompson's  Digest,  pp.  S3,  54,  etc. 

The  continuance  of  the  territorial  courts  as 
federal  courts,  after  the  territorial  government 
ceased  to  exist,  was  incompatible  with  the  fed- 
eral Constitution.  Those  provisions  of  the 
federal  Constitution  having  reference  to  the 
federal  judiciary  in  the  States,  then  became  of 
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force.  Even  the  consent  of  a  State  could  Mt 
justify  a  departure  from  the  ConstituticM. 

It  has  elsewhere  been  contended,  that  thl 
Act  of  Congress  of  the  3d  of  March,  1843,  ■!• 
mitted  Florida  as  a  State,  and  the  supplenm- 
tary  act  of  the  same  day,  for  the  eatabtiahmtit 
of  a  federal  district  court  (with  circuit  juria- 
diction}  for  the  whole  'State,  did  not,  [*9SI 
ex  vi  termini,  operate  as  a  repeat  of  tiM  aeU 
establishing  the  territorial  courts,  and  annihi- 
late those  territorial  courts,  as  federal  couito; 
but  that  such  abolition  of  the  territorial  couito 
then  in  existence  was  only  effected  when  the 
constitutional  federal  courts  in  the  State  were 
fully  organized.  This  is  the  true  question  ia 
this  case,  and  is  fairly  stated.  We  contend 
that  the  territorial  courts,  as  federal  eouits, 
were  abolialied  the  moment  Florida  was  ad- 
mitted as  a  State.  The  State  constitution  con- 
tinued them  as  State  courts  only.  It  borrowed 
them  from  the  territorial  organization,  tempo- 
rarily, till  the  permanent  State  courts  should 
be  organized  by  the  Lesislature,  and  the  Btafa> 
judges  elected,  and  all  the  authority  of  the 
territorial  judges  to  act  a  day  after  the  odmii- 
sion  of  Florida  as  a  State  was  derived  from  Uie 
State   constitution,  and   from   that  alone. 

In  this  case  the  suit  was  instituted,  sod  the 
decree  appealed  from  was  made,  after  tke 
Stat«  courts  were  organized,  and  after  tke 
State  Circuit  Judge  for  the  Southern  District 
of  Florida  had  been  chosen,  and  the  State 
court  there  fully  organized  and  in  operatioB. 
The  jurisdiction  exercised  by  the  territorial 
judge  was  as  a  federal  court,  in  a  case  of  os- 
clusive  federal  jurisdiction  and  character,  aad 
upon  the  ground  that  the  territorial  court,  ■■  a 
federal  court,  uas  not  abolished  until  the  tWM 
of  four  years,  for  which  the  judge  had  beta 
appointed,  had  expired,  or  until  he  waa  suptc- 
seded  by  the  appointment  of  another  fedcnl 
judge,  to  whom  the  jurisdiction  of  the  territori- 
al court,  of  a  federal  character,  had  been  legaltf 
assigned  by  act  of  Congress.  A  law  officer  H 
the  United  States,  in  1845,  wrote  an  elabormta 
opinion  in  favor  of  the  right  of  the  territorial 
judges  to  continue  to  try  and  decide  ease*  o( 
federal  character  and  jurisdiction.  It  was  p«b- 
lislied  in  the  newspapers,  and  is  to  be  found  ia 
the  Daily  Union  of  the  5th  of  May,  1815,  Ma^ 
4,  Vol.  I.,  nhich  is  in  court  for  the  use  of 
the  counsel  for  the  appellee,  if  be  desires  to- 
use  it.  The  United  States  treasury  officers  eoa- 
tinucd  to  pay  the  salaries  of  the  territorial 
judicial  olbcers  of  federal  appointment,  it  it 
believed,  till  the  State  federal  courts  were  or- 
ganized. The  printed  opinion  of  the  fonnar 
Solicitor  of  the  Treasury,  referred  to,  will  ha 
allowed  to  pass  for  what  it  is  worth,  withovt 
any  comment,  unless  the  counsel  for  the  ^- 
pellee  urges  it  aa  entitled  to  consideratki^ 
Nor  is  it  deemed  necessary  to  discusa  the  qnaa- 
tion  whether  an  illegal  payment  of  saloriea  of 
judges  by  the  treasury  can  revive  and  contiova 
courts  that  are  by  the  law  of  the  land  deflUMt, 
and  the  existence  of  which  would  be  inoM- 
sistent  with  the  Constitution.  It  hoa  beta 
said,  the  cour«e  pursued  has  been  lOBctioaid 
by  Congress,  *in  the  appropriatiMi  [*SM 
acts  of  1845  and  1849;  but  it  is  submitted  that 
the  allegation  is  not  sustained  by  a  refer^M* 
to  the  aclst  and,  besides,  aa  before  argued  tha 
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|K»«T  of  CongreM  to  continue  tbe  territorial 
eoorta,  as  federal  courta,  in  the  State,  is  denied. 
Bat  90  far  from  Congresa  intending  to  allow  or 
■anetion  the  continuance  of  these  territorial 
eoorti  aa  federal  courts,  after  the  3d  of  March, 
ISIfi,  and  BO  far  from  its  having  passed  any 
lav  eonfirnuDg  the  acta  of  the  judges,  b;  the 
Act  of  the  22d  of  February,  1S47,  ch.  17,  the 

Jneation  naw  presented  ia  expresslj  reserved 
IT  the  decision  of  this  court.  See  section  8 
of  Mid  a«t,  Pamph.  Lawa  of  184T,  p.  2i,  ch.  17. 

It  baa  been  suggpsted,  that,  if  the  argumpnts 
jnst  urged  are  correct,  thia  court  will  diamisa 
the  appeal  in  this  case  without  reversing  the 
decree,  apon  the  ground  that  the  proceedlnga 
recited  in  the  record  were  not  the  acts  of  a 
court,  were  not  judicial  proceedings,  but  acts 
of  naked,  unwarrant«d  usurpation,  utterl}'  null 
and  void,  and  that  no  appeal  can  lie  from  the 
decree,  as  the  decree  of  a  Judicial  tribunal. 
Tbe  anggestion  ia  not  deemed  to  be  of  very 
great  importance.  The  decision  of  thia  court 
without  a  technical  reversal  of  the  decree  made 
below,  but  declaring  it  to  be  a  nullit;r  for  the 
reaion  stated,  will  be  all-sufltcient  for  appel- 
lants, and  we  are  careless  as  to  the  disposition 
of  tha  caae  here,  consequent  on  such  judgment. 
Oar  remedy  in  sueh  case  ia  plain.  If  we  had 
paid  the  money  on  a  void  decree,  we  could  re- 
cover it  back.  All  parties  are  liable  to  us  in 
damages;  even  the  judge  may  not  be  exempt, 
if  the  caae  it  ao  decided.  But  it  ia  conceived 
tkat,  tbe  decree  being  rendered  under  color  of 
judicial  anthority,  and  the  appeal  being  taken 
nnder  the  eighth  section  of  the  Act  of  Con- 
gresa  of  February  22,  1S47,  ch.  17,  before  cited, 
vhi^  looka  to  the  decision  of  this  question  by 
tbia  camt,  and  providea  the  appeal  in  order 
that  it  may  be  oiitaincd,  it  ia  proper  that  tbe 
decree  should  be  formally  reversed,  and  set 
asida,  ami  tbe  case  sent  bacic  by  the  mandate 
of  this  oourt  to  the  present  United  States  Dis- 
trict Couit  for  the  Southern  District  of  Florida, 
onder  tbe  same  act,  in  order  that  the  judgmeiit 
of  thia  court  may  be  entered  of  record  in  thut 
conrt,  into  which  the  proceedings  and  decree 
appniled  from  have  been  transferred  under 
that  act. 

The  record  shows  that  the  respondents  made 
objectioii  aa  to  the  jurisdiction  in  the  court 
below;  though,  if  omitted,  the  decree  would 
BOt  thereby  have  been  legalized. 

On  th«  part  of  the  appellee  it  was  contended — 

1.  That,  upon  principles  of  general  law  rcc- 
ogaiaed  by  the  common  law,  and  from  a  civi] 
ZSt*]  necessity  <  grating  under  all  'changes 
of  sovereignty  and  jurisdiction,  the  tribunals 
(•tabliabed  by  Con^ss  in  the  Territory  of 
norida  continued  in  existence,  and  in  the 
praistieal  exerdse  of  their  functions,  until  su- 
perae^d  by  other  tribunals,  called  into  actual 
esistence  and  endued  with  the  practical  func- 
tions of  judicature. 

Z.  That  this  principle  applies,  m  fortiori,  to 
the  superior  oourts  established  by  Congress  in 
tbe  territory  for  the  exercise  of  those  functions 
of  judicature  which  the  Constitution  has  appro- 
priated exdnsively  to  tbe  judicial  power  of  the 
Umitad  States,  such  as  civil  cases  of  admiralty 
aad  nmritime  jurisdiction,  and  seizures  under 
the  iBTenne  laws,  etc. 

S.  That  thfrc  ta  nothing  in  eitlicr  of  the  acta 
nt  Coogms  referred  to  inconsistent  with  the 
IS  Ik  co- 


continued  existence  of  the  said  superior  courta 
in  the  active  exercise  of  their  functions,  as  in- 
stance courts  of  admiralty,  until  the  District 
Court  for  the  new  District  of  Florida  should  be 
called  into  being  and  activity. 

4.  But  on  the  contrary,  the  identical  act  of 
Congress  [22d  Feh  1847,  eh.  17)  which  called 
this  identical  appeal  into  existence— the  au- 
thority asserted  for  this  court,  actually  oa- 
sumed  by  the  court,  and  whereof  the  court  is, 
at  this  moment,  in  the  active  use  and  exerciae, 
to  review,  in  the  regular  course  of  appellate  ' 
jurisdiction,  the  decree  of  the  said  Superior 
Court  for  tbe  Southern  District  of  Florida-- 
does  necessarily  infer  the  existence  of  that 
court  and  its  continued  possession  of  its  judicial 
functions  at  the  time  of  the  rendition  of  the  de- 
cree in  question.  The  stiil  sulisiating  relation, 
between  that  court  and  this,  of  interior  court 
and  appellate  court,  being  recognized  and  ad- 
mitted, to  deny  tbe  existence  of  either  court, 
or  to  assert  tbe  utter  extinguishment  of  its 
judicial  capacity,  would  be  equally  absurd, 
whether  denied  or  asserted  of  the  inferior  or  of 
the  appellate   court. 


This  is  an  appeal  from  the  District  Court  of 
the  Southern  District  of  the  State  of  Florida. 

Joseph  Y.  Porter,  tbe  appellee,  filed  a  lihil 
in  admiralty,  on  the  24th  of  March,  It>40, 
against  the  respondents,  in  the  Superior  Court 
for  the  Southern  District  of  the  Territory  of 
Florida,  for  the  proceeds  of  the  sloop  Tc.vas, 
charging  that  he  had  furnished  BUpplics  and 
stores  to  the  master,  at  the  port  ot  Key  West, 
while  she  woa  engaged  in  the  business  of  wreck, 
ing  upon  the  Florida  coast,  and  on   the  higb 

The  respondents,  among  other  grounds  of 
defense,  denied  the  jurisdiction  of  the  court, 
Ab  the  couclusiiin  at  ivliich  we  'have  ["2IO 
arrived,  upon  this  branch  of  the  defense,  dis- 
poses of  the  case,  it  will  be  unnecessary  to  set 
out  the  pleadings  at  large,  or  to  refer  moie 
particularly  to  the   facts. 

The  territorial  government  of  Florida  was 
established  by  the  Act  of  Congress  of  March 
30th,  1822,  amended  by  the  Act  of  March  3d, 
IS23,  and  the  judicial  power  vested  in  two 
superior  courts,  and  such  inferior  courts  and 
justices  of  the  peace  as  the  Legislative  Council 
of  the  territory  might  from  time  to  time  estab- 
lish. One  of  these  courts  was  held  in  West, 
and  the  other  in  East  Florida.  The  jud^-es 
were  appointed  by  the  President  and  Semite, 
for  the  term  of  four  years,  and  possessed  civil 
and  criminal  jurisdiction  within  their  respec- 
tive districts;  and  also  the  same  jurisdiction  in 
all  cases  arising  umlor  the  laws  and  Constitu- 
tion of  the  United  States,  which  tbe  acts  of 
Z4th  September.  1780,  and  7th  March,  1703, 
vested  in  the  court  of  the  Kentucky  District, 
3  Stat,  at  Large,  654;   Ibid.  750. 

The  number  of  judges  waa  afterwards  in- 
creased to  five,  and  original  and  exclusive  cog- 
nizance of  all  eases  of  admiralty  jurisdiction 
within  the  territory  in  terms  conferred  upon 
them.  Act  of  Cong.  May  20,  1824,  4  Stat,  at 
Ijirge,  45;  Act  of  Cong.  May  15,  182C,  lliid. 
IC4;  Act  of  Cong.  Mav  23,  1828,  Ibid.  2U1; 
Act  of  Cong.  July  7,  1838,  6  Stat,  ftt  Lwb.«, 
11LL 
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2!>4;  ThompHon's  Dig.  S36,  App'x,  wbere  all  the 
Acts  of  Congress  concerning  the  Territory  of 
Florida  are  collected. 

Reclusive  jurisdiction  in  these  cases  was 
xiipcificaily  conferred  bj  the  Act  of  May  15, 
18-20,  probablf  on  account  of  the  case  of  The 
American  Insurance  Company  et  al.  v.  Canter, 
1  Peters,  611,  in  which  it  was  held  that  the  ju- 
risdiction was  not,  as  originally  prescrihcd,  ex- 
clusive, but  might  be  vested  by  the  Legislative 
Council  of  the  territory  in  subordinate  courta. 
.    The  case  arose  in  1826. 

The  court  for  the  southern  district,  in  which 
the  present  case  arose  and  was  decided,  was  es 
tablished  by  the  Act  of  Congress  of  May  23d, 
1828,  at  Key  West,  and  had  conferred  upon 
it  all  the  jurisdiction  within  the  district  which 
tieloDged  to  the  other  superior  courts  of  the  ter- 
ritory; besides  a  considerable  enlargement  of 
admiralty  powers,  which  became  necessary  on 
account  of  the  numerous  wrecks  usually  hap- 
pening upon  that  coast. 

The  objection  to  the  jurisdiction  taken  by 
the  respondents,  however,  is,  not  that  the  acts 
■of  Congress  were  inauflicieat  to  confer  the  pow- 
er exercised  by  the  courta,  but  that  the  acts 
ha<l  been  abrogated  and  the  jurisdiction  super- 
seded at  the  time  of  the  renditicin  of  the  decree, 
by  the  admission  of  the  Territory  of  Florida, 
an  a  State,  into  the  Union,  and  were  no  longer 
in  force.  The  admission  was  on  the  3d  of 
March,  I&45. 

241*]  'The  suit  was  commenced  on  March 
24th,  184G,  and  the  decree  in  favor  of  the  libel- 
ant pronounced  on  Majr  22d  of  the  same  year. 
All  the  proceedings,  therefore,  took  place  be- 
fore the  court  after  the  passage  of  the  act  of 
'Congress  admitting  Florida  into  the  Union; 
and  must  be  upheld,  if  upheld  at  all,  upon  the 
ground  that  the  jurisdiction  still  continued 
under  the  territorial  authority,  notwithstanding 
the  erection  of  the  territory  into  a  State. 

The  people  of  the  territory,  claiming  a  right 
to  an  admission  into  the  Union  under  the 
pledge  given  by  the  sixth  article  of  the  treaty 
with  Spain  of  the  22d  February,  18IB,  met 
in  convention  and  adopted  tlieir  constitution, 
nth  January,  1839;  but  it  was  not  acted  upon 
by  Congress  till  Itlarch  3,  1845.  It  was  then 
accf^ptcd,  and  tlie  territory  admitted,  in  the 
liingiiage  of  the  act.  "into  the  Union  on  an 
-equ]Ll  footing  with  the  original  States  in  all  re- 
spects whutsoever."  No  conditions  wore  an- 
iTcxedj  except  that  she  should  not  inlerfere  with 
the  disposal  of  the  public  lands  nor  levy  any 
tux  on  the  same,  while  they  remained  the  prop- 
erty of  the  United  Stntes. 

Her  constitution  distributed  the  powers  ot 
the  government  into  three  scpiirate  and  dixtiiict 
department::,  executive,  le^ishitivc,  and  judicial, 
nud  prescribed  the  organic  law  of  — '■      ''■'■- 


of  the  peace,  uud  the  jurisdiction  of  eiich  of 
them  either  delined  or  provided  for  by  imposing 
the  duty  upon  the  General  Assembly.  The  Slati> 
was  to  be  divided  into  at  least  four  mnvenient 
'  ■circnitK.  and,  until  others  were  crenlcd  by  the 
piripiT  antliiirity,  were  to  lie  orrHngod  as  the 
western,  middle,  eastern,  and  southern  circuits, 
for  each  of  which  a  circuit  jud);e  was  to  be  ap- 
pointed. And,  in  order  to  avuid  any  incon- 
vonii'nce  or  dcluy  in  the  organization  of  ttie 
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goremment,  an  ordinance  was  adopted  (art.  17 
of  the  constitution),  "that  all  laws,  and  parts 
of  laws  now  (then)  in  force,  or  which  may  nm- 
after  be  passed  by  the  Governor  and  Legislative 
Council  of  the  Territory  of  Florida,  not  repug- 
nant to  the  provisions  of  this  constitution,  ahau 
continue  in  force  until  by  operation  of  thsir 
pruvieions  or  limitation,  the  same  shall  cense  to 
be  in  force,  or  until  the  General  Assembly  irf 
this  State  shall  alter  or  repeal  the  aami-;"  and 
further,  that  "all  ofTieers,  civil  and  militarr, 
now  holding  their  offices  and  appointments  in 
the  territory  under  the  authority  of  the  United 
States,  or  under  the  authority  of  the  territwj, 
shall  continue  to  hold  and  exercise  their  respec- 
tive ofliees  and  appointments,  until  superseded 
under  this  constitution." 

It  will  be  seen,  therefore,  uader  this  ordi- 
nance of  the  convention,  'that,  on  the  [*S4I 
admiseion  of  Florida  as  a  State  into  the  Ifnion, 
the  organization  of  the  government  under  tbs 
new  constitution  became  complete;  as  eveij 
department  became  filled  at  once  by  the  adop- 
tion of  the  territorial  laws  and  appointments 
of  the  territorial  functionaries  for  the  time  bs-  ■ 
ing. 

Th 
litical  power,  from  which  flowed  that  ' 
was  embodied  in  the  organic  law,  were,  oi 
course,  competent  to  prescribe  the  laws  and  ap- 
point the  ofGcers  under  the  constitution,  by 
means  whereof  the  government  could  be  put 
into  immediate  operation,  and  thus  avoid  db 
interregnum  that  must  have  intervened,  if  left 
to  an  organization  according  to  the  provisions 
of  that  instrument.  This  was  accomplished  faj 
a  few  lines,  adopting  the  machinery  ot  the  ter- 
ritorial government  for  the  time  being,  and  un- 
til superseded  by  the  agency  and  authority  «f 
the  constitution  itself. 

After  the  unconditional  admission  of  the  ter- 
ritory into  the  Union  as  a  State,  on  the  3d  of 
March,  1846,  with  her  constitution,  and  com- 
plete organization  of  the  government  under  it, 
by  which  the  authority  of  the  State  was  estab- 
lished throughout  her  limits,  it  is  difficult  to 
see  upoa  what  ground  it  can  be  maintained  that 
any  portion  of  tlie  territorial  government  or  jn- 
risdiction  remained  still  in  force. 

The  distinction  between  the  federal  and  Stata 
jurisdiclions,  under  the  Constitution  of  the 
United  St.iti's,  has  no  foundation  in  these  ttfri- 
torial  govtrunicnts;  and  consequently,  no  suck 
distinction  exists,  either  in  respect  to  the  juili- 
diction  of  their  courts  or  the  suDJects  submitted 
to  their  cognizance.  Tliey  are  legislative  goT- 
emments,  and  their  courts  legislative  courts, 
Congress,  in  the  exercise  of  its  powera  in  tha 
organization  and  government  of  the  territories, 
combining  the  powers  of  lioth  the  federal  and 
State  authorities.  There  is  but  one  system  «f 
goviirnment,  or  of  laws  operating  within  their 
limits,  aa  neithiT  is  subject  to  the  constitutions! 
proi'isiona  in  respect  to  State  and  federal  juris- 
diction. 

They  are  not  organized  under  the  C^nstlt*- 
tion,  nor  subject  to  its  complex  distribution  of 
the  powers  of  guvemmcnt,  as  the  organic  lawj 
but  are  the  creations,  exclusively,  of  the  Legis 
lativi-  Department,  and  subject  to  its  superri- 
siou  iinil  control.  Whether,  or  not,  there  are  pn»- 
vitions  in  that  instrument  which  extend  to  and 
act  upon  these  territorial  guvernments,  it  is  not 
llim-ard  ». 
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nial  to  etunine.  We  &re  speaking 
lOM  proTisioiu  that  r^fer  particular!; 
tinetion  between  federal  and  State  ju- 

ik  it  dear,  therefore,  that  on  the  un- 
indittonal  admiision  *of  Florida  into 
M  a  SUte,  on  the  3d  of  March,  1845, 
orUl  government  was  displaced,  abro- 
!T7  part  of  it;  and  that  no  power  of 
ya  existed  within  her  limits,  except 
td  from  the  State  authority,  and  that 
Hid  operaitioii  of  the  federal  Conatitu- 
lAwa  of  Congreas;  and,  especiallj,  no 
A  in  federal  cases  until  Con<rrGHS  in- 
ad  extended  the  judicial  tribunals  of 

ly  pretext  for  a  different  conclusion 
attert  of  exclusive  federal  Jurisdiction 
e  territory,  which,  under  our  aytitem, 
id  could  not  pass  under  the  State  au- 
iU  ranained;  and  that  with  it,  to  that 
d  f<w  the  purposes  of  fedenil  jurisdic- 
territorial  organization  continued. 
.he  view  we  have  already  presented, 
I  need  not  be  repeated,  no  such  distinc- 
td  In  the  territorial  government.  Mat- 
Ilia  description  had  been  blended  to- 
tk  thoM  belonging  to  State  jurtsdic- 

wera  inoorporattS  into,  and  becnme 
pued  of,  the  same  system.  The  led- 
M  of  action  were  subject  to  the  same 

•a  others,  and  to  the  same  remedies, 

writs  of  error,  and  apprala  to  tlic 
Court  of  the  territory,  and  through 
one,  cases  could  be  brought  up  for 
to  tiie  Supreme  Court  of  the  United 
Hiia  appellate  court  consisted  of  the 
'  the  superior  courts  of  the  several 
llatricts. 

sition  t&ken  in  support  of  the  juris- 
sumes  that  the  admission  of  the  State, 
cquent  transfer  of  all  actions  and 
action  belonging  to  the  State  authori- 
the  effect,  not  oniy  to  separate  the  Eed- 

the  State  subjects  of  jurisdiction,  but 
model  the  judicial  system  of  the  terri- 
tf,  and  adapt  its  jurisdiction  to  the 
ederal  causes — assumptions  that  need 
•  stated  to  carry  with  them  their  refu- 
Ind,  besides,  were  this  admitted,  and 

nppoae  that  the  jurisdiction  of  the 
IS  left  untouched,  as  it  respected  the 
sea  pending  or  accruing,  nothing  would 

in  the  argument  in  favor  of  ite  valid- 

uiSBion  of  the  State  into  the  Union 
Jie  territory  under  the  full  and  com- 
ation  of  the  federal  Constitution,  and 
al  power  of  the  Union  could  be  exer- 
r  in  conformity  to  the  provisions  of 
mment.  By  art.  S,  sec,  1,  "The  judi. 
r  of  the  United  States  shall  be  vested 
npreme  Court,  and  in  such  inferior 
Congress  may.  from  time  to  time, 
d  establish.  The  judges,  both  of  the 
and  inferior  courts,  shall  hold  their 
ring  good  behavior." 
'Congress  must  not  only  ordain  and 
inferior  courts  within  a  State,  and 
their  Jurisdiction,  but  the  judges  ap- 
0  administer  them  must  jw^spss  the 
onal  tenare  of  office  before  they  can 
iTcated  with  an;  portion  of  the  judi- 


cial power  of  the  Union.  There  is  no  excep- 
tion to  this  rule  in  the  Constitution.  The  terH 
torial  courts,  therefore,  were  not  courts  in  whicb 
the  judicial  power  conferred  by  the  Constitu- 
tion on  the  federal  government  could  be  depos- 
ited. They  were  incapable  of  receiving  it,  as 
the  tenure  of  the  iocumbents  was  but  for  four 
years.  1  Peters,  646.  Neither  were  they  or- 
ganized by  Congress  under  the  Constitution,  as 
tliey  were  invested  with  powers  and  jurisdiction 
which  that  body  were  incapable  of  conferring 
upon  a  court  within  the  limits  of  a  State. 

Another  answer,  also,  to  the  ground  taken, 
is,  that  Congress,  on  the  same  day  on  which  the 
act  passed  admitting  Florida  as  a  State,  organ- 
ized the  State  into  a  judicial  district,  to  be 
called  the  district  of  Florida,  and  ordained  and 
established  a  district  oourt  within  the  same, 
and  conferred  upon  it  the  judicial  powers  he- 
longing  to  the  general  government  within  the 
State.  The  act  also  provided  for  the  appoint- 
ment of  a  judge,  together  with  other  olBcers 
necessary  to  its  complete  and  efficient  organi- 
zation. The  laws  oi  the  United  States,  not  lo- 
cally inapplicable,  were  also  extended  over  the 
State.  Act  of  Congress,  March  3,  t84S,  5  Stat, 
at  targe,  788. 

It  is  true,  the  judge  was  not  appointed  to  All 
the  oRice  until  the  8th  of  July,  1840,  a  year  and 
five  months  afterwards;  but  the  court  was  es- 
tablished, and  invested  with  jurisdiction  over 
the  federal  cases.  The  powers  remained  in 
abeyance  until  the  office  was  constitutionally 
filled.  The  vesting  ot  the  judicial  power  did 
not  depend  upon  the  appointment  of  the  officer 
to  administer  it,  as  the  grant  in  the  Constitu- 
tion to  Congress  to  ordain  and  establish  inferior 
courts,  and  to  invest  them  with  the  judicial 
power  of  the  Union,  is  complete  in  itself;  and 
they  bad  acted  and  established  the  court,  and 
invented  it  with  the  power,  without  condition 
or  qualification. 

Without,  then,  pursuing  the  examination  fur- 
ther, we  are  satisfied  that,  in  any  aspect  in 
which  the  question  can  be  viewed,  whether  we 
took  at  the  effect  of  the  act  of  Congreas  admit- 
ting the  Territory  of  Florida,  as  a  State,  info 
the  Union  with  her  constitutional  and  organized 
government  under  it,  alone  or  in  connection 
ivith  the  establishment  of  a  federal  court,  with- 
in her  limits,  ber  admission  immediately,  and 
by  constitutional  necessity,  displaced  the  terri- 
torial government,  and  abrogated  all  its  powers 
and  jurisdiction.  The  State  authority  was  de- 
structive *of  the  territorial;  and,  in  con-  [*S45 
nection  with  the  establishment  of  the  federal 
jurisdiction,  the  organization  of  the  government. 
State  and  federal,  under  the  Constitution  of 
the  Union,  became  complete  throughout  her 
limits.  No  place  was  left  unoccupiel  for  the 
territorial  orpaniKation. 

We  have  chosen  to  place  the  decision  upon 
(he  effect  of  the  admission  of  the  State  with  a 
i-overnment  already  organized  under  her  con- 
stitution, and  prepared  to  go  into  immediate 
operation,  because  such  is  the  case  presented 
on  the  record;  but  we  do  not  thereby  intend  to 
imply  or  admit  that  a  different  conclusion 
ivould  have  been  reached  if  it  had  been  other- 
wise, and  the  State  had  come  into  the  Union 
ii'itli  nothing  but  her  organic  law,  leaving  the 
organization  of  her  government  under  it  to  a  . 
future  period.  'OQIC 
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We  conclude,  therefore,  that  the  court  below 
possesaed  no  jurisiliction  of  the  case,  and  that 
the  decree  muat  he  reversed. 

Neither  tlie  aet  of  Congreas  admitting  the 
Territory  of  Florida,  as  a  State,  into  the 
Union,  nor  the  one  organizing  the  District 
Court  within  it,  made  anj  provision  for  the 
transfer  into  the  District  Court  of  the  cases  of 


left  in  the  state  in  which  tbej  stood  at  the 
change  of  govemment,  until  the  Act  of  Con- 
gress of  the  22d  February,  1847,  Sees.  Laws, 
ch.  17.  That  act  provided  for  a  transfer  to 
the  District  Court,  and  also  for  a  review  of  the 
judgmenti  and  final  decrees  on  writs  of  error, 
or  appeal,  as  the  case  might  be,  in  the  proper 
cases,  to  this  court.  It  also  provided  for  a  re- 
view of  the  judgments  or  final  decrees  that  had 
been  rendered  in  federal  cases  in  the  territorial 
courts  after  the  chan^  of  pivemment,  upon  the 
idea  that  this  jurisdiction  still  continue il. 
And  when  the  District  Court  for  the  Southern 
District  of  the  State  of  Florida  was  established 
by  an  act  of  Congreas,  23d  February,  1847 
{Sess.  Laws,  ch.  20),  the  like  transfer  was  made 
to  that  court  of  all  cases  pending  in  that  dis- 
trict, with  like  power  to  review,  on  writ  of  error 
or  appeal,  judgments  and  final  decrees  rendered 
by  the  territorial  courts  after  the  change  of 
govemment. 

The  case  now  before  us  was  brought  up  for 
review  by  virtue  of  the  authority  of  these  acts, 
which  have  removed  the  objections  that  exist- 
ed to  our  jurisdiction  in  the  case  of  Hunt  v. 
Palao  et  al.  4  Howard,  638.  Provision  waa 
made  by  the  ordinance  of  the  convention  of 
Florida  for  the  transfer  of  all  actions  at  law, 
or  Buita  in  chancery,  pending  in  the  territorial 
courts  at  the  time  of  her  admission,  into  such 
court  of  the  State  as  had  jurisdiction  of  the 
subject  matter.  In  pursuance  of  this  injunc- 
840"]  tion,  'the  General  Assembly  of  the  State 
passed  an  act,  22d  July,  1846,  transf erring;  all 
cases  to  the  proper  courts  of  the  State,  except 
cases  cognizable  by  the  federal  courts.  Acts  of 
General  Assembly,  1  Sesa.  p.  9,  sees.  S,  8,  and 
p.   13,  aeca.   13,  14. 

The  ease  of  Hunt  v.  Palao  et  al.  already  re- 
ferred to,  was  one  that  had  been  transferred  by 
this  act  of  the  General  Assembly,  from  the  ter- 
ritorial court  in  which  the  judgment  had  been 
rendered,  to  the  Supreme  Court  of  the  State; 
and  we  held,  on  an  application  for  a  writ  of  er- 
ror, to  review  the  judgment,  that  we  possessed 
no  power  over  it  without  further  legislation 
by  Congress,  for  the  reason  that  the  territorial 
court  in  which  the  judgment  was  rendered  no 
longer  existed;  and  that  the  State  court  to 
which  it  had  been  transferred  could  e^ieicise 
no  judicial  power  over  it,  ns  the  law  of  the 
State  directing  the  transfer  of  the  record  could 
not  make  it  a  record  of  the  court,  nor  author- 
ise any  proceedings  upon  it. 

The  subsequent  legislation  of  Congress  re- 
specting the  transfer  of  these  records  to  the  dis- 
trict courts,  to  which  we  have  referred,  grew 
out  of  this  decision.  That  waa  a  case  of  fed- 
eral jurisdiction,  which  the  State  government, 
confessedly,  had  no  power  over;  but  the  lan- 
guage of  the  court  waa  general,  and  applicable 
to  all  cases  pending  in  the  territorial  courts  at 
the  change  of  tbe  government. 
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We  perceive  no  ground  for  qoali 
opinion  expressed  on  that  occasion, 
it  sound  and  incontrovertible;  but  it  may 
proper  to  state  with  a  little  more  fuIlneM  i 
effect  of  it,  as  it  respects  cases  of  State  juris- 
diction. The  territorial  courts  were  the  eou^ 
of  the  general  govemment,  and  the  reeonls 
the  custody  of  their  clerks  the  records  of  tl 
government;  and  it  would  seem  to  follow,  9» 
essarily,  from  these  premises,  that  no  one  eonl^ 
legally,  take  the  possession  or  custody  of  th» 
same  without  the  assent,  express  or  implied, 
of  Congress.  Such  assent  is  essential,  upon  ti> 
plainest  principles,  to  an  authoriECd  change  of 
their  custody. 

On  the  admission  of  a  territorial  govemmat 
into  the  Union,  aa  a  State,  the  concnrrenoe  of' 
both  the  federal  and  State  governments  ¥rouM 
seem  to  be  requireil  in  the  transfer  of  the  ree- 
ords.  in  cases  of  appropriate  Stato  jurisdietki^ 
from  the  old  to  the  new  government.  An  Mt 
of  Congress  would  be  incapable  of  passiif 
them  under  the  State  jurisdiction,  as  would  W 
an  act  of  the  Legislature  of  the  State  to 
the  records  out  of  the  custody  of  the  fe 
government.    Both  should  concur. 

The   like   concurrent   legislation   would 
seem  to  be  required  in  respect  to  caaea  pendllf 
in  this  court  for  review  on  writs  of  i 
appeal   from   the  territorial  courts,  wl 
propriately  'belonged  to  State  jurisdic- 
tion, to  enable  us  to  send  down  the  i 

to  the  proper  State  tribunal  for  any  furtho' 
proceedings  that  might  be  necessary  in  tk 
cause.  Otherwise,  Congress  itself  should  spe- 
cially provide  for  the  execution  of  the  mandafc. 

We   have   said   that   the  assent  of   CongreM 
was  essential  to  the  authorised  transfer  of  " 
records  of  the  territorial  courts,  in  autts  pc 
ing  at  the  time  of  the  change  of  goi 
to  the  custody  of  State  tribunals.    It       _     _ 
to  add.  to  avoid  misconstruction,  that  we  i» 
not  mean  thereby  to  imply  or  express  any  o^ 
ion  on  the   question,   whether  or  not,  wEtimat 
aucb   assent,   the   State   judicatures   would 
quire  jurisdiction.     That  is  altogether  a  dil 
ent  question.    And,  besides,  the  acts  of 
tli.it    have   been    passed,    in    several    i 
on   the    admission    of   a    State,    providing  kr 
the  transfers  of  the  federal  causes  to  the  Db- 
trict  Court,  as  in  the  case  of  the  admission  rf 
Florida,  already  referred  to,  and  aayini 
ing  at  the  time  in  respect  to  those  bel     „   _ 
to  State  authority,  may  very  well  imply  an  i» 
sent  to  the  transfer  of  them  by  the  State  to  tk* 
appropriate    tribunal.     Even    the   omisaiofl 
the  part  of  Congress  to  interfere  at  all  in 
matter  niay  be   suhject  to  a   like  implical 
And    a    subsequent    assent    would,    doubt 
operate  upon  past  acts  of  transfer  by  the  S 
authority.  ■ 

It  is  to  be  regretted  tliat  proper  piuilslM 
has  not  always  been  made  by  Congress,  updl  a 
change  of  government,  in  respect  to  the  pe*'* 
ing  business  in  the  territorial  tribunes,  m  » 
to  remove  all  embarrassment  and  perplexl^  m 
the  subject. 

From  the  examination  we  have  given  to  ft 
l^slntion  upon  the  admission  of  several  of  tk 
new  States  into  the  Union,  we  have  found  M 
(ew  instances  of  any  provisions  haviiqi  bM 
mnde  in  respect  to  the  cases  pending  in  the  <i 
government;  and  those  are  limited  U>  tlie  tnM 
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fcdeni  cues  to  the  District  Court 
It  the  new  State.    In  some  of  the  C— 
I   of   the   States,   provision    had   been 

the  uending  businesB  of  apprupriate 
-iMdietion ;  but  not  in  all  of  tlicm.  A 
ht  attention   to   the  subject  by   Con- 

the  time,  would  remove  all  the  difii- 
Itkt  have  occurred  in  ieveral  of  the 
eently  admitted. 
the  whole,  we  are  satisfied  that  the 
.1  government  of  Florida  became 
on  the  unconditional  admission  of  the 
.into  the  Union  as  a  State,  on  the  3d 
1,  1845,  and  consequently,  that  the 
tow,  whose  anthority  depended  upon 
irament,  had  no  jurisdiction  to  render 
!  in  the  case,  and  that  the  decree  must 

*A  doubt  waa  Huggeat«d,  on  the 
IS  to  the  proper  disposition  of  the  caae 
tnt  of  our  arriving  at  the  conclusion 
jurisdiction  of  the  court  beliiw  ceaaed 
!nuination  of  the  territorial  govi 
at  the  acts  of  Congress  of  February  22 
847  (ScsB.  Laws,  cb.  17,  sec.  8,  and  ch. 

),  which  provided,  specially,  for  a  re- 
Jiia  class  of  cases  in  this  court,  have 
ided  for  the  execution  of  any  judg- 
t  may  be  given  in  them,  by  directing 
mandate  shall  be  issued  to  the  District 

the  State  into  which  the  same  acts 
tdj  transferred  the  recorda. 
ae,  therefore,  can  take   the  usual  di- 
n   cases   where   this   court   determines 
eotut  below  acted  without  jurisdicti 
.tteis  before  it;  and  that  is,  to  revei 
e  and  remit  the  case,  with  directions 

eoort  diamisB  the  proceedings,  which 

ia  given  accordingly. 

Order. 

inse  came  on  to  be  heard  on  the  tran- 
the  record  from  the  District  Court  of 
<d  States  for  the  District  of  Florida, 

argued  by  counsel;  on  consideration 
it  is  now  here  ordered  and  decreed  by 
t,  that  the  decree  of  the  said  District 
Uiis  cause  be,  and  the  same  is  hereby 
ind  annulled,  for  the  want  of  jurisdic- 
lat  court;  and  that  this  cause  be,  and 

is  hereby  remanded  to  the  said  Dis- 
rt.  with  directions  to  dismiss  the  libel 
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where  an  IndlvlduaJ  owned  severst  lots  which  were 
put  up  lor  sale  for  taxes,  tbe  corporation  had  no 
riglit  to  sell  more  than  one,  provided  that  one  sold 
loi-  enouEh  to  pay  the  • " 

[□     JSZ4.     CougreHS 
■■That  It  shall  lie  lawfi 

iber  of  Ic 


set,    provLdlDg. 


L"*.": 


-    the 


a  sell  0 


Its  assessed  to  the  saiue  i 
ledlent,  according  to  suet 
tile  corporation  mar  pre" 
onfilct  with  the '- 


''^^m 


Ita  own  taxes.  On  the  contrnry,  the  worils  "it  gball 
be  lawful"  aod  "may"  sell  one  lot,  Impose  an  obU- 
gstJoD  to  stop  selling  II  that  one  lot  produce 
enough  to  pay  the  taxes  on  all, 

public  corporat lop  or  officer  Is  empowered 


THIS  H.      
John   Mason, 
possession  of  some  lots  in  the  city  of  Washing- 
ton held  under  a  tax  title. 

The  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Statea 
for  the  County  of  Washington  and  District  of 
Columbia. 

In  the  trial  of  the  cause  in  the  Circuit  Court 
the  following  statement  of  facta  was  agreed 
upon,  subject  to  the  opinion  of  the  court  upon 
It: 

Statement. 

"The  plaintiff,  to  support  the  issue  on  Us 
part,  made  out  a  title  in  one  Benjamin  Stod- 
dert,  in  all  the  lots  in  the  declaration  men- 
tioned, except  lot  No.  8,  in  square  No.  44,  under 
the  Commissioners  of  the  city  of  Washington, 
or  the  Superintendent  of  the  Public  Buildings 
in  said  city,  and  proved  that  lot  No.  8,  in  square 
No.  44,  was  allotted  to  Robert  Morris  and  John 
Nicholson,  original  proprietors  of  the  ground 
on  which  the  said  square  was  laid  out,  in  the 
distribiition  of  the  tots  in  said  square  between 
the  public  and  the  proprietors,  and  then  made 
out  a  title  in  the  said  Benjamin  Stoddcrt,  un- 
der the  said  Morris  and  Nicholson,  to  the  said 
lot  No.  8,  in  square  No.  44.  It  was  thereupon 
agreed  that  Benjamin  Stoddert  was,  prior  to  the 
18th  day  of  April,  in  the  year  1806,  seized  in 
fee  of  all  the  lots  in  the  said  declaration  men- 
tioned. The  plaintilT,  further  to  support  the 
issue  on  his  part,  offered  to  read,  and  read  in 
evidence  to  the  jury,  a  deed  of  conveyance  of 
each  of  the  said  lots,  from  the  said  Benjamin 
Stoddert,  bearing  date  the  18th  day  of  April, 
in  the  year  1806,  to  David  Peter  and  James 
S.  Morsell,  and  to  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  in  the  words  and 
figures  following,  to  wit  (copied  in  p.  20) ;  also 
the  printed  articles  of  as  a  Delation  mentioned 
and  referred  to  in  the  said  deed  (copied  in  p. 
49).  The  plaintilf  also  offered  to  read,  and 
read  in  evidence  to  the  jury,  the  bill  of  com- 
plaint, answers,  and  decree,  in  a  certain  cause 
on  the  chancery  side  of  the  said  Circuit  Court 
for  the  county  aforesaid,  in  which  Henry  A1-* 
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eiander  and  IJaiy  Air  were  MnaplainanU,  Mid 
Jamea  S.  Morsell,  and  Joseph  Forreat,  and 
.  others,  were  defendants;  aUo  the  report  of  the 
proceedings  of  James  S.  Morsell,  tiie  trustee,  ap- 
pointed by  the  decree  of  said  court,  in  the  said 
250']  cause,  and  of  the  'sales  made  by  hiu  in 
virtue  of  such  decree,  and  the  order*  of  the  said 
court  ratifying  the  said  sales,  and  a  deed  from 
the  said  trustee  to  the  plaintilT's  lessor,  the  said 
John  Mason,  for  the  said  lots  in  the  said  deela- 
ratiou  mentioned,  bearing  date  the  13th  day  of 
November,  in  the  year  1844  (copied  in  pp.  32  to 
67).  Tlie  plaintiff  also  read  in  evidence  to  the 
jury  two  receipts  signed  W.  W.  Billing,  col- 
lector, marked  B  and  C,  one  for  taxes  for 
the  years  1826  and  1827,  the  other  for  taxes  for 
the  year  1S32,  on  sundry  lots  therein  muntioncd, 
asseHsed  to  the  Washington  Tontine  Company 
(copied   in   pp.   61,   62).     The   plaintiff   there 

"Whereupon  the  defendant,  to  support  the 
issue  on  his  part,  produced,  and  read  in  evi- 
dence to  the  jur)*,  the  official  assessment  books 
of  the  corporation  of  the  city  of  Washington, 
for  the  years  1836  and  1837,  and  proved  that 
the  lots  in  the  said  declaration  mentioned,  nith 
divers  other  lots  in  the  said  city,  amounting  to 
twenty  in  number,  were  assessed  for  the  said 
years  to  the  Washington  Tontine  Company; 
'that  the  said  lots,  and  manj  others  in  the  said 
city,  had  been  so  assessed  in  the  books  of  the 
said  corporation  to  the  Washington  Xontine 
Company,'  from  the  years  1SD8  down  to  1840 
inclusive.  The  defendants  also  produced  and 
read  in  evidence  the  tax  books  of  the  said 
corporation  for  the  years  I83G  and  183T,  and 
proved  thereby  that  the  lots  in  the  said  decla- 
ration mentioned,  and  sundiy  other  lots  as- 
sessed to  the  Washington  Tontine  Company,  ap- 
peared arranged  in  columns  in  the  established 
and  accustomed  forms,  exhibiting  the  manner 
in  which  said  lots  were  assessci!  for  those  years, 
the  numbers  of  the  lots  and  stinarcs,  the  rate  of 
assessments,  valuation  of  the  lots  severally,  the 
valuation  of  the  improvements,  and  the  amount 
of  tax  on  each  lot;  that  the  lots  so  assessed  to 
the  Washington  Tontine  Company  were  en- 
tered in  the  said  tax  books  for  the  years  1836 
and  1837,  in  the  following  manner  (copied  in 
pp.  03  — ). 

''The  defendant  further  proved,  that  the  tax 
on  the  said  lots,  so  asscsiicd  to  the  Washington 
Tontine  Company,  £or  the  year  1830,  fell  due 
and  was  paji:ii;i!  on  the  1st  day  of  January, 
In  the  year  1837,  and  the  tax  on  the  same  lot 
for  the  year  1837  fell  due  .ind  wns  payable  on 
the  1st  day  of  January,  1838;  anil  that  on  the 
1st  day  of  January,  in  the  year  1838,  there 
were  two  years'  taxes  due  and  in  orrear  on  the 
said  lota  m  the  said  declaration  mentioned,  and 
on  the  others  k>  assessed  to  the  said  Washing- 
ton Tontine  Company.  It  is  further  jiroved, 
on  the  part  of  the  defendant,  tliat  the  collector 
<}f  laM<3  ini[i<;st;d  by  the  siiid  corporation,  and 
wlio  was  authorized  to  advertise  and  sell  the 
jiropcrty  liable  to  be  sold  in  the  said  city  for 
251']  taxes,  on  'the  15th  dav  of  Sfptcniber, 
in  the  vmr  1838,  the  taxes  on  the  said  lots  for 
the  yea'r  1830  and  1837  being  in  arrear  and  un- 
paid, caused  to  be  inserted  in  the  National  In- 
telligencer, a  newspaper  published  in  the  said 
citv.  tlie  following  advertisement  (copied  in  p, ' 
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61) ;  und  that  the  said  odTcrtisement  »ppMni 
in  the  said  newspaper  once  in  each  weOE  te 
twelve  successive  weeks  before  the  day  tf 
pointed  therein  for  the  sale  of  the  said  lots; 
Lhat  the  said  advertisement  was  erroneous^  it 
that  it  stated  that  three  years'  taxes  were  in  ar- 


had  been  paid  to  the  corporation  before  the 
advertisement  appeared;  that  such  error  waa  dt- 
tected  before  the  sale,  and  the  lots  were  in  tMt 
sold  for  the  taxes  due  and  in  arrear  for  the 
I  yeara  1836  and  1837 ;  that  in  pursiuuice  of  hia 
I  authority,  and  according  to  the  tenor  of  the 
,  said  advertisement,  the  said  collector,  <mi  f 
8tb  day  of  December,  in  the  year  1838,  act 
at  public  sale,  in  the  Aldermen's  room,  in  i 
City  Hall,  in  said  city,  in  the  presence  of  about 
si^cty  persons,  the  said  lots  so  advertised  and 
assessed  to  the  Washington  Tontine  Company; 
and  the  said  lots,  being  all  the  lots  lo  assesM 
to  said  Washington  Tontine  Company,  wen 
severally  sold,  each  for  it«  own  tajc,  aiid  ths 
fisid  sales  were  reported,  and  entered  on  tlw 
ollicial  sales  books  of  the  said  corporation,  in 
manner  and  form  following  (copied  in  p.  it), 
which  shows  the  number  of  the  lots  and  squaiMr 
to  whom  the  same  were  assessed,  the  names  of 
the  purchasers,  the  amount  of  tax  due  on  e«eh 
lot,  the  expenses  of  sale,  and  the  amount  for 
which  each  lot  sold;  it  was  also  proved  by  the 
said  collector,  and  is  admitted,  that  the  aaid 
lots  were  sold  in  the  order  in  which  they  ap- 
pear set  down  in  the  said  advertisement  and  rr- 
port  of  sales. 

"It  was  further  proved  by  the  defendant, 
that  the  said  defendant  paid  the  taxes  and  ex- 
penses on  each  lot  purchased  by  him  at  said 
sale;  and  that  on  the  10th  day  of  May,  in  tha 
year  1841,  the  said  defendant  paid  the  residue 
of  the  purchase  money  for  the  said  lots  bought 
by  him,  with  interest  thereon,  at  the  rate  of  10 
per  cent,  from  the  8th  day  of  December,  in  the 
year  1840,  to  the  said  10th  day  of  May,  1841, 
and  no  more,  and  received  a  deed  for  the  said 
lots  from  the  mayor  of  the  said  city  of  Wash- 
ington on  the  1st  day  of  June,  in  the  suui* 
yeiir,  duty  executed  and  acknowledged,  and 
afterwards  recorded,  which  was  given  in  evi- 
dence to  the  jury,  and  in  the  words  and  Ugures 
following  to  wit  (copied  in  p.  66).  It  was 
further  admitted,  that  the  said  John  ItiaHun, 
the  plaintiff  lessor,  was  one  of  the  original  sub- 
scrilers  and  members  of  the  said  Washington 
Tontine  Company,  from  the  commencement  of 
its  'organizntioD  to  its  dissolution,  and  [*29t 
received  bis  share  of  the  assets  thereof;  and 
that  certificates  of  stock  in  said  company  were 
issued  by  said  company  to  the  original  Bbare- 
holders,  in  the  words  and  figures  following,  to 
wit  (copied  in  p.  70).  And  that  the  said  Jonn 
Mason,  the  plaintiff  lessor,  held  such  certifl* 
cate  for  the  shares  of  stock  in  the  said  ooiB' 
pany  ovned  by  him. 

"Whereupon,  the  said  facts  having  been  so 
proved  and  agreed,  and  reduced  to  writing.  It 
was  agreed  by  the  counsel  for  the  plaintiff  and 
the  defendant,  that  a  verdict  should  be  entered 
for  the  defendant,  subject  to  the  opinion  of  tbi 
court  on  the  facts  and  evidence  so  proved, 
agrocd,  and  stated,  as  we!I  on  the  part  of  the 
plaintiff  as  of  the  defendant;  and  that  if  the 
Howard  t. 
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irt  ihould  be  of  opiDion,  from  the  fkets  and  | 
tdmee  bo  proved,  agreed,  and  stated,  on 
tfa  tide*,  tliat  the  ikle  of  the  lota  mentioned 
tte  deei)u»tion  ao  mode  as  aforesaid,  b;  the 
Uvritj  of  the  corpomtion  of  Washington 
y,  waj  a  l^al  uid  valid  sate,  and  that  the 
frill nt  thereby  acquired  a  legal  title  to  the 
id  lota,  tiw  said  venlict  should  be  entered  for 
E  defenduit;  hut  if  tbe  court  should  be  of 
inion  tiwt  the  nid  sale  was  not  a  legal  anil 
Ud  sale,  and  that  tbe  Itgnl  title  to  the  said 
>  did  not  thereby  pass  to  the  defendant,  that 
B  verdict  ■hall  be  entered,  and  judgment 
ercoa  be  recorded  for  the  plaintiff.  Either 
rty  to  ha*e  a  right  of  appeal  to  the  Supreme 
lort  of  tbe  United  States  upon  tbe  above 
itment  of  acts  and  evidence,  so  proved 
d    agreed,   and   the   judgment   of   the   court 
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Upon  the  agreed  state  of  facta,  the  Circuit 
Court  gave  judgment  for  the  defendant.  The 
plaintiff  brought  the  case  to  tiiis  court,  by  writ 
of  error,  and  the  present  plaintiffs  in  error 
were  his  heirs  and  devisees. 

It  waa  argued  by  Mr.  James  H.  SUson  for 
the  plaintiffs  in  error,  and  Mr.  Bradley  for  the 
defendant  in  error. 

On  tbe  part  of  the  plaintiffs  in  error,  three 
pointa  were  raised,  of  which  it  is  necessary  to 

2.  That,  pursuant  to  the  charter  of  their  au- 
thority, it  was  the  du^  of  the  corporate  au- 
thorities of  this  city,  in  selling  for  taxes  in  ar- 
rears the  several  lota  in  the  proceedings  men- 
tioned, all  of  which,  though  belonging  to  the 
appellant,  were  assessed  to  the  Washington 
Tontine  Company,  to  sell  only  "so  much  thereof 
as  might  be  necessary"  to  pay  the  taxes  due, 
with  all  legal  costs  and  charges  arising  thereon : 
that  is  to  say,  to  sell  "one  or  more  of  said 
lots,"  so  assessed,  as  might  be  found  necessary 
to  discharge  the  same. 

Whereas,  as  appears  b;  the  ease  stated,  these 
lots  were  "severally  sold  each  for  its  own  tax." 
without  regard  to  the  fact  that  the  first  two  lots 
sold  did  sell  for  more  than  sufficient  to  pay  nil 
•taxes  and  charges  due  on  the  whole  [*2:^i 
number  advertised,  as  assessed  to  the  Washin^'- 
ton    Tontine   Company.      Upon    Uiis   point  me 
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refer  to  tie  act  aforesaid  of  1820,  seo.  10;  Act  [ 
of  1824,  see.  4;  Act  of  1848,  sec.  7;  Corpora-  j 
tion  of  Washington  v.  Pratt,  8  Wheaton,  081 ;  | 
Ronkendorf  v.  Taylor's  Lessee.  4  Peters,  349;  : 
Stead's  Executors  v.  Course.  4  Cranch.  403 ; 
Williams  et  al.  v.  Peytou'a  Lessee,  4  Wheatoii, 
77;  S.  C.  4  Cond.  Rep.  349;  Thatcher  et  al.  v. 
Powell,  6  Wheaton,  119. 

Mr.  Bradley,  for  the  appellant,  maintained 
the  following  propositions: 

First.  The  power  of  taxation,  and  the  mode 
in  which  it  is  to  he  exercised,  are  given  alone 
by  the  Act  of  May,  1820. 

And  in  point  of  fact,  all  the  requirements  of 
that  net  in  that  particular  have  been  complied 
with,  and  the  books  of  the  corporation  are  evi- 
dence of  these  acts. 

Second.  The  means  ot  enforcing  this  power, 
as  against  the  lot  itself,  are  given  in  the  second 
section  of  the  Act  of  1824. 

And  in  point  of  fact,  all  the  acts  necessary 
under  that  srrlion  to  be  done  have  been  fully 
performed  by  llicm  in  this  case,  unless  they  are 
restricted  by  the  fourth  section  of  the  same 
act. 

Third.  That  the  fourth  section  of  the  Act  of 
1824  is  not  mandatory;  and  it  is  left  to  the  dis- 
cretion of  the  corporate  authorities  whether 
they  will  or  will  not  provide  for  the  sale  of 
any  one  or  more  lots,  or  part  or  parts  of  lota,  to 
satisfy  the  taxes  due  on  the  whole,  assessed  to 
the  same  person. 


turns.  If  it  shall  be  established,  this  case  will 
operate  to  confirm  the  titles  to  a  vast  amount 
of  property  in  this  city  which  has  been  sold  for 
taxes  since  1824;  and  if  a  different  construction 
is  given  to  it,  those  titles  will,  to  that  extent,  be 
disturbed. 

1st.  If  we  collect  from  the  original  act  and 
this  supplement  alone,  or  from  the  case  of  The 
Corporation  of  Washington  v.  Pratt,  Francis 
and  others,  the  defects  which  existed  in  the 
charter,  and  which  were  designed  to  be  rem- 
edied by  this  supplement,  we  will  find  it  must 
be  construed  as  discretionary  and  not  manda- 
tory. The  following  rules  of  interpretation  are 
given  by  the  Barons  of  the  Exchequer  in  Hey- 
don's  case,  3  Report,  7 :     Inquire — 

1.  What  was  the  common  law  before  mak- 
ing the  act. 

2.  What  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide. 
255']     *3.  What  remedy  Parliament  hath  re- 
solved and  appointed  to  cure  the  disease  of  the 
Commonwealth,  etc. 

4.  The  true  reason  for  the  remedy. 

And  it  was  held  to  be  the  duty  of  the  judges, 
at  all  times,  to  make  such  construction  an 
would  suppress  the  mischief  and  advance  the 
remedy,  putting  down  all  subtle  inventions  for 
the  continuance  of  the  mischief,  et  pro  privato 
commodo;  and  adding  force  and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the 
makers  et  pro  bono  publico. 

And  Dwarris,  p.  897,  says:  "The  cause  and 
reason  of  the  act  {or,  in  other  words,  the  mis- 
cbicf  requiring  the  remedy)  may  either  be  col- 
lected from  the  statute  itself,  or  discovered 
from  eiTcumatanees  extrinsic  of  tba  act.  .  .  . 
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The  remedy  is  to  be  gathered  from  tbo  set  It- 

2d.  If  we  take  the  whole  act,  and  compan 
its  different  provisions  to  reconcile  them,  Uiii 
section  must  be  construed  as  granting  a  power 
to  be  exercised  at  the  'discretion  of  the  corpora- 
tion. Howell  V.  Lord  Zouch,  Plowd.  366;  Din^ 
ex  dem.  Bywater  v.  Brandling,  7  Bam.  A  Onm. 
043 i  Co.  Lit.  381,  a;  Opinion  of  Coleridie,  J. 
in  Rex  v.  Poor  I.aw  Com.  6  Ad.  &  El.  T) 
Broom's  Leg.  Max.  253,  264;  1  Kent's  Cm.  ^ 
462 ;  Pennington  v.  Cox,  2  Cranch,  33 ;  United 
States  V.  Fisher,  Ibid.  358. 

3d.  If  the  words  are  not  precise  and  ele*r, 
and  such  construction  is  given  as  vi'l  alone 
secure  it  from  an  absurd  consequence,  it  B 
be  taken  as  permissive,  not  mandatory.  Con- 
monwealth  v.  Kimball,  24  Pick.  37;  United 
States  V.  Fisher,  2  Cranch,  368. 

4th.  In  order  that  one  clause  shall  Mot  frus- 
trate and  destroy  the  others,  but  explain  and 
support  them,  this  section  must  be  construed 
aa  permissive.  Best,  J.  4  Bingh.  198;  Dwarrh, 
703,  704. 

5th.  The  words  of  the  act  are  plain  and  un- 
ambiguous. It  is  "to  be  read  without  bM^n 
or  stops";  there  are  qualifying  words  at  the 
end  of  the  section;  they  must  operate  on  all  the 
precedent  grants  in  the  section.  2  Jnst.  Hi 
DH-arris,  704;  1  Stev.  Elec.  L.  21. 

6tb.  It  may  be  generally  true,  that,  where  % 
public  body  or  officer  has  been  clothed  hf 
statute  with  power  to  do  an  act  which  eon- 
cerns  the  public  interest,  or  the  right  of  third 
persona,  the  execution  of  the  power  may  be  in- 
sisted on  as  a  duty,  though  the  phraseology  of 
the  statute  be  permissive  merely,  and  not  per- 
emptory. City  of  New  York  v,  Furie,  3  Hill, 
612.  Yet  if  the  exercise  of  that  power  is  clearly 
intended  by  the  Legislature  to  be  discretiooaif 
in  the  public  body  or  officer  t<i  whom  it  ia  in- 
trusted, the  rule  cannot  apply.  For  no  general 
'rule  can  be  laid  down  upon  this  sub-  [*KB6 
ject,  further  than  that  that  exposition  ought  to 
be  adopted  in  this,  as  in  other  cases,  whidk 
carries  into  efTect  the  true  intent  and  object  of 
the  legislature  in  the  enactments.  Story,  J., 
in  Minor  et  al.  v.  The  Mechanics'  Bank  of  Alex- 
andria. 1  Pet.  64. 

In  this  case  the  intention  is  clear  from  "tin 
cause,  the  reason,  and  remedy,"  from  "the 
whole  act  itself,"  from  "a  comparison  of  the 
different  sections  and  provisions,"  from  "Qw 
very  words  of  the  act,"  and  because  "ai? 
other  construction  would  involve  absurd  conw- 
quences,"  and  that  intention  was,  not  to  give  a 
power,  which  the  corporatio: 


Mr,  Justice  Woodbury  delivered  the  opinion 

of  the  court: 

Several  reasons  have  been  assigned  for  the 
reversal  of  the  judgment  in  this  case;  but  as  we 
think  one  of  them  is  well  founded,  it  is  not 
necessary  to  examine  the  others.  That  one  is 
the  sale  of  each  of  the  twenty  lots,  assesMd 
to  the  Washington  Tontine  Company,  instead  of 
selling  the  first  two  lots  only,  they  having  been 
bid  off  for  more  than  enough  to  pay  the  taze^ 
on  the  whole.  The  sale  of  all  of  them  was 
therefore  unnecessary  to  insure  the  collection 
of  all  the  taxes;  and  as  th^  brought  but  little 
beyond  one  fourth  of  their  appraised  value,  the 
HowRrd  9. 


a  must,  but  whieh 


Mason  bi  ai.  v.  Feabson. 


'  an  wM  not  only  unneceuary,  but  a  grest 
^  of  property. 

s  tdmittM  by  the  city,  which  defends 
tion,  thai  th«  la,w  anthorized  the  sale  of 
7  lota  aoseseed  to  the  same  proprietor  aa 
be  sufficient  to  pay  the  taxes  on  all,  and 
D  atop.  But  at  the  same  time,  it  is 
that  the  law  allowed  a  discretion  tc 

•ell  each  lot  for  the  tax  on  each,  and 
the  exercise  of  this  discretion  the  sale  of 
be  rindicated  as  legal, 
hink  otherwise.  After  careful  examina- 
e  are  aatiaCed  that  no  such  discretion 
ant  to  be  conferred,  under  the  cirt 
of  the  present  case.  Though  the 
f  the  plaintifTa  in  error  became  entitled 
a  of  the  twenty  lots  sold  as  early  as 
ad  paid  the  taxes  on  them  for  two  or 
-ars,  yet  he  never  caused  his  name  to  be 
in  the  city  books  as  proprietor  of  them, 
ained  any  deed  of  them  executed  and 
I,  so  that  the  city  might  see  the  change 
to  bim  on  the  records,  and  tax  them  to 
II  November  13th,  1844.  Hence,  in 
,  when  the  taxes  now  in  controversy 
Hsaed,  the  city  rightfully  taxed  all  tliese 

th«  Tontine  Company,  and  could  sell 
them  to  pay  the  bixea  imposed  on  all, 
that  company. 

*The  ancestor  of  the  plaintiffs  could 
iptain  of  that  course,  under  his  own  neg- 
perfect  his  title,  so  as  to  have  his  name, 
than  the  name  of  the  company,  entered 
tax  list  as  owner  of  eleven  of  the  lots. 
«s  doea  it  comport  with  reason  that  the 
ould  on   this  i^ound  object  to  its  own 

0  tell  any  of  those  lots  to  pay  the  taxes 

1  on  all,  when  its  officers  had  claimed 
II  to  belong  to  the  company  and  hail  as- 
ind  aold  them  all  as  the  property  of  the 

'  independent  of  this,  a  discretion  to 
ia  claimed  under  the  Act  of  Congress  of 

In  oriler  to  judge  coriectly  whet  lie  r 
i  a  good  foundation  for  this  discretion, 
be  necp<i9ary  to  esamine  brielly  the  his- 

the  Ipga)  provisions  on  this  point,  and 
jvinions   themselves. 
■r  the  ci^  charter,  as  amended  May  4th, 

2  Statutes  at  Ijirge,  p.  721,  sec.  8), 
iroved  lots,"  "'or  so  much  thereof  as 
>  nece-sary  to  pay  such  taxes,  may  be 
for   their   payment. 

:he  15th  ol  May,  1820,  a  new  charter 
if  en  to  the  city,  which  provided  that 
pn^wrty,  whether  improved  or  unira- 
. '  or  so  much  thereof,  not  less  than  a 
hen  the  property  upon  which  the  tax  has 
1  is  not  less  than  that  quantity)  as  may 
easary  to  pay  any  such  taxes,"  "may  be 
tc  3  Statutes  at  Large,  p.  589._  sec.  10. 
823,  a  decision  was  made  by  this  court, 

ease  of  The  Corporation  of  Washington 
itt,  8  Wheaton.  687,  settling  the  con- 
on  of  the  laws  as  existing  in  1312onsev- 
-.inta  in  relation   to   the  assessment  and 

lota  for  taxes;  and,  among  other  things. 
1  on  this  particular  point  as  follows; 
f  taxes  be  due  by  one  and  the  same  in- 
il  in  smalt  sums  upon  many  lots,  and 
t,  being  set  up  for  sale,  produces  a 
it«  to  .the  payment  of  all,  the  wholt 
become  paid  off,  and  no  excuse  can  then 


exist  for  making  further  sales."  The  Act  of 
May  26,  1824,  was  then  passed,  which  in  some 
respects  provided  anew  concerning  a  part  of 
the  point  settled  in  1B23,  where  the  act  or 
charter  of  ISZO  was  similar  to  that  of  1812. 

But  on  the  point  now  under  consideration  it 
made  a  special  provision  in  these  words:  "And 
be  it  further  enacted,  that  it  shall  be  lawful 
for  the  said  corporation,  where  there  shall  be 
a  number  of  lots  assessed  to  the  same  person  or 
persons,  to  sell  one  or  more  of  such  lots  for 
the  taxes  and  expenses  due  on  the  whole;  and 
also  to  provide  for  the  sale  of  any  part  of  a 
lot  for  the  taxes  and  expense!  due  on  said 
lot,  or  other  lota  assessed  to  the  same  per- 
son, as  may  appear  expedient,  according  to 
such  'rules  and  regulations  as  the  said  ['2^8 
corporation  may  prescribe."  Bee  Act  of  May 
26,  1824,  sec.  4. 

The  city  contends,  that  this  changed  the  con- 
ruction  given  to  the  law  of  1812  by  this  court 
.   1823,   or  rather  changed   the   law   of   1820, 
which   was   the   same   in  substance  as   that  of 
112,   and   conferred  a  discretion   to   sell   each 
lot  for  its  own  tax,  or  only  so  many  of  several 
assessed  to  the  same  person  as  might  be  neces- 
sary to  pay  all  the  taxes  due  from  him. 

But  it  will  be  seen  that  the  language  used  in 
the  last  act,  of  1824,  was  substantially  the 
same  on  this  subject  as  that  in  1812  and  1820. 
The  words  used  in  the  former  acts,  as  to  a 
sale  of  all  or  a  portion  of  the  lots  for  the  taxes 
all,  had  been  recently  adjudged  by  this 
court  to  require  absolutely  that  the  latter 
course  be  pursued  when  a  part  sold  for  enough. 
And  Congress,  so  far  from  appearing  to  wish 
alteration  oE  the  law  in  this  particular,  as 
t  construed,  seem  to  sanction  it  by  declaring 
explicitly,  as  before,  the  existence  of  the  power 
to  sell  a  part  of  the  lots,  and  which  power 
"lis  court  had,  under  all  the  circumstances. 
%ided  was  imperative  on  the  city.  The  chief 
ilTerenee  in  this  respect  between  the  acta  of 
n2,  1820,  and  1824,  was,  that,  in  the  last. 
Congress  used  more  clear  and  positive  terms 
than  before,  when  authorizing  the  sale  of  a  pari 
of  the  jots  for  alt  the  taxes,  and  added  a  ma- 
terial change,  authorizing  them  to  sell,  when 
"appearing  expedient,"  even  a  part  of  one  lot. 
Evidently,  by  the  sense  and  the  locality  in  the 
sentence  of  the  expression  "as  may  appear  ex- 
peiiient,"  they  confined  any  new  discretion  or 
expediency  thus  conferred  to  the  new  provi- 
'  in  for  the  sale  of  a  part  of  a  lot. 
Was  there  any  reoson  existing  why  we 
should  infer  that  Congress  meant  to  make  any 
other  change  than  this  last  in  respect  to  sucli 

The  former  provisions  for  selling  only  one 
or  more  lots,  when  enough  to  pay  the  taxes 
on  all  belonging  to  the  same  owner  had  ex- 
isted so  long,  had  been  so  positively  ad- 
judged by  this  court  to  he  imperative,  and 
were  so  ohviously  just  and  necessary  to  pre- 
vent sacrifices  and  speculation,  that  Congress 
in  1824  might  well  entertain  no  dispoaitiim  to 
alter  tbeni.  but  rather  to  adopt  and  confirm 
the   construction    given   by   this   court   in   the 

With  'the  knowledge  of  our  construction, 
like  w-rds  being  again  repeated  by  Congress, 
it  may  well  be  considered  that  a  like  construc- 
tion  was   intended,    and   was   expected    to    be 

9  r.,  '  C^.Ki'^K^ 
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((iven  to  those  words.  The  onl;  plausible  ar- 
gument    which     remains     to     be     considered 

uj^ainst  the  design  to  make  this  power  to  aell 
only  enough  to  pay  all  the  taxpa  mandatory,  as 
23W]  it  had  before  "been  construed  by  this 
court,  rests  on  the  supposed  incorrectnesi  of 
the  general  rule  of  construction,  at  applied  to 
the  facts  here,  which  holds  the  expression 
"may"  sell,  or  "it  is  lawful"  to  sell,  in  a  par- 
ticular way,  to  be  imperative.  But  if  we 
look  to  the  true  test  of  the  principle  involved 
in  the  question,  no  great  doubt  can  remain. 
This  general  rule  may  seldom  be  correct,  in  a 
popular  sense,  as  to  such  words  when  used  In 
contracts  and  jlirivate  affairs.  But  under  the 
circumstances  existing  here,  it  is  founded  on 
sound  principles  and  numerous  precedents. 

The  form  of  expression  adopted  here,  it 
must  be  remembered,  ia  employed  in  laws, 
and  not  contracts,  and  of  conrse,  if  a  well-es- 
tablished construction  had  been  before  given  to 
it'  in  laws  by  the  courts  under  certain  circum- 
stances, it  must  be  presumed  to  have  been  well 
known,  and  intended  here  under  like  circum- 
stances. What  are  these  circumstances!  When- 
ever it  is  provided  that  a  corporation  or  olTicer 
"may"  act  in  a  certain  way,  or  it  "shall  be 
lawful"  for  them  to  act  in  a  certain  wny,  it 
may  be  insisted  on  as  a  duty  for  them  to  act 


lie  oOicer,  and  relates  to  the  public 
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persons. 

Thus,  in  Rex  k  Regina  v.  Barlow,  2  Salk- 
eld,  609,  "Where  a  statute  directs  the  doinR 
of  a  thing  for  the  sake  of  justice  or  the  pul>lic 
good,  the  word  'may'  is  the  same  aa  the  word 


iUnts  of  Derby  (Skinner,370),Blnckweirs  case, 
1  Vernor,  152-154;  2  Chitty,  261;  Dwarris 
onStat.712;NewburgT.  Co.  V.  Miller;  5  John*. 
Ch.  113,  City  ot  New  York  v.  Furze,  3  Hill, 
ei2.  CU,  Jfinor  et  nl.  v.  Tiie  Medmnies'  lliiiik, 
1  Peters,  04.  Without  going  into  more  de- 
tails, these  cas.'H  fully  suntain  the  doctrine, 
that  what  a  public  corporation  or  officer  ia 
I'mpowered  to  do  for  others,  and  it  is  henefi- 
cial  to  them  to  have  done,  the  law  holds  he 
ought  to  do.  The  power  is  conferred  for  their 
benefil,  not  his;  and  the  intent  of  the  I.cpiiila- 
ture,  which  is  the  test  in  these  cases,  secnn 
under  such  circumstances  to  have  been  "to 
impose  a  positive  and  absolute  duty."  But, 
under  other  circumstances,  where  the  act  to  be 
done  affects  no  third  persons,  and  is  not  clear- 
ly beneficial  to  them  or  the  public,  the  words 
"may"  do  an  act,  or  it  is  "lawful''  to  do  it, 
do  not  mean  "must,"  but  rather  indicate  an 
intent  in  the  T-egislature  to  confer  a  discretion- 
ary power.  Malcolm  v.  Rogers,  S  Cowen,  88 ; 
I  Fetcra,  84;  5  Johns.  Ch.  113. 
280*]  *So,  in  private  contracts  or  trusts, 
such  langunge  may  confer  a  discretion.  5 
Johns.  Ch.  113.  But  in  the  case  of  n  law  and 
of  public  officers,  and  as  to  acts  affecting  third 
perHons,  aa  here,  that  the  authority  thus  con- 
iprrpd  must  be  construed  to  be  peremptory  ia 
not  only  manifest  from  the  above  precedenta 
■nd  their  nnalogies,  but  has  been  virtually 
■ettled  by  tliis  court  in  the  8tb  of  Wbeaton, 
110 
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before  cited,  on  the  Act  of  1912,  which, 
have  already  seen,  used  language  the  aAm* 
substance  as   that  of   1824  on  this 

The  argument  that  the  owner  of  thei 
need  not  have  suffered  by  all  of  them 
sold,  and  at  a  low  price,  because  he  mieh 
redeemed  them,  has  little  force  wnei 
same  oversight,  or  accident,  or  misfortia 
which  prevented  the  seasonable  payment  of  IT 
tax,  ia  likely  to  prevent  the  reaemptiofl,  ■ 
when  thia  argument,  if  sound,  would  applf 
any  other  defect  In  the  sale,  and  operate  agu 
the  force  of  it,  on  the  ground  that  the  owi 
might  redeem. 

But   Instead  of  such  loose  constnicUre  h 
iency  towards  a  purchaser  under  a  special  k 
it  is  well  settled  that  where  a  tax  title  is  to 
made  out  by  a  party  under  such  a  law,  ss 
the  defendant  In  this  case,  it  must  be  d<ma  _ 
all    material    particulars    fully    and     lUeall 
Stead's   Executors   v.   Course,   4   Cranch,  M 
Waldron  v.  Tuttle,  3  N.  H.  340.     In  the  "  " 
SiMge  of  some  of  the  cases,   it  must  be 
"strictly,"   "exactly,"   "with   Erent   strictatM. 
6  Wheaton,  127;  8  Wheatop,  SSS;  4  Peters,  r^ 

The  purchaser,  setting  up  a  new  title  in  I 
titity  to  the  former  owner,  is  not  to  be  ISTa 
and  should  have  looked  into  it  with  care  bd 
buying,  and  not  expect  to  disturb  or  defeat 
rights  of  freehold  without  showine  a  rigid  e 
pliance  with  alt  the  material  requisitions  of  _. 
laws  under  wfaich  the  sale  was  made.  Finalfa 
it  tends  to  fortify  the  view  here  sdopW 
that  the  statutes  in  several  States  on  the  sl*^ 
jcct  of  such  salfs  allow  only  so  many  lota  ts 
sold  as  will  pay  all  the  taxea  against  I 
same  on-ner,  such  course  being  manitestlj  Hi 
most   just.      4   Cranch,    403;    4   Wbeaitaa,  t^ 

Judgment  below  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tit 
<tcript  of  the  record  from  the  Circuit  Court 
the  United  SUtes  for  the  District  of  ColunUS 
holilen  in  and  for  the  County  of  Waahinglaj 
and  was  argued  by  counsel ;  on  considerr"'^ 
whereof,  it  is  now  here  ordered  and  adjn 
by  this  court,  that  the  judgment  of  the 
rircuit  Court  in  this  cause  be,  and  the  sai 
hereby  'reversed,  with  costs;  and  that  [*H 
this  cause  be,  and  the  name  is  hereby  refMod 
to  the  aaid  Circuit  Court,  with  direcUoM 
award  a  venire  facias  de  novo. 


JACOB  STR.4DER,  Robert  Buchanan,  JolmlL 
Corm  irk .  John  R.  Coram ,  Joseph  SmIII 
James  Johnson,  and  George  C.  Uilter,  TM 
tees  of  the  Commercial  Bank  of  CincJiUMtt 

HENRY  BALDWIN. 

Jurisdiction — decision  of  State  eonrt  in  fsMt 
plaintiff's  right  claimed  under  t).  8-  ststa^ 
writ  of  error  does  not  lie. 

Wbere  the  defcDdant  pleaded  hli  dlscbarn  * 

the  Bankrupt  Act  ot  1841  passed  by  ConsreM 

HowaH 


BSABSTON   T.   GiBBOS. 
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ttm  plcm  wu  allowed,  tba  plaintiff  cannot  brim 
cast  to  tbiB  coart  to  be  reviewed,  under  Ibe  twe 
«Rk  atctioB  ot  the  Judlclarj  Act. 

Tbe  defendant  pleaded  a  prlTllege  or  eiemp 
mdcr  a  atatQte  or  the  Uoited  States,  and  the  i 
Mow  waa  In  farar  of  It. 

"  e  Dnst  thenfon  tie  dlamlaaad,  (Or  w 


by 

I  nndsT  tlw  twen^-fifth  Kction  of  the  Jn- 
Heittj  Act. 

Tbe  e«M  aroM  In  this  way; 

Baldwin  ma  a  elprk  in  the  Commerciat  Bank 
of  Cincinnati.  In  IS44,  the  tniBtecH  ot  thf  hank 
bnni^ht  an  action  of  aanumpgit  against  him  for 
•10,000.  Baldwin  ptfadfit,  amonf^t  other  mat- 
t«i«,  tbat  be  hftd  received  a  discliarge  under  the 
bankrupt  law  passed  bj  Congress.  The  plain- 
tUTa  (tied  a  replication,  that  the  debt  was  eon- 
tneted  whilst  Baldwin  waa  acting  in  a  fidu- 
arniT  capaeit;,  and  therefore  not  diHcharseil 
fn^  the  debt.  The  defendant  demurred  to  thin 
Rplication,  which  demurrer  was  sustained  by 
tM  Svperior  Court,  and  also  bjr  the  Supreme 
Cbort  of  Ohio  on  error, 

Tbe  plaintilTs  then  bronpht  the  case  to  this 
court.  DUder  the  twenty-fifth  section  of  the  Ju- 
&iar7  Act 

It  was  argued  by  Mr.  Walker  for  tbe  pletn- 
Ub  in  eiTor,  and  Mr.  Liocoln  for  the  defendant 

B  not  argued 

Ifr.  Jaatiee  Grict  delivered  tbe  opinion  of  the 

.         This  eaae  ia  brought  here  by  ft  writ  of  error 

l»  the  Supreme  Court  of  Ohio. 
As  tbe  power  of  this  court  to  review  tbe  de- 

dfiona  of  State  tribunals  is  limited  to  certain 

>•>*]  apeciGed  cases  and  conditions,  the  'first 
I     inquiry   which    necessarily    presents    itself    is, 

wlKtber  we  have  jurisiliction. 
ne  plaintiffs  in  error  instituted  this  suit  In 

tke  Superior  Court  of  Cincinnati.  Tlie  dec- 
i  lantion  has  tbe  common  count!)  in  assumpsit. 
i  TIm  defendant  appeared  and  pleaded  his  dis- 
I  tteiip  under  the  Act  ot  Congress  of  the  ISth 
I  q(  Awuat,  I84I,  to  "establish  a  uniform  sys- 
i  t^  M  bankruptcy,  etc."  The  plaintitTs  denied 
I  Oc  validity  of  this  discharge,  on  the  ground 
j    tlat  tbe  debt  waa  incurred  by  defemlsnt  while 

IMtiig  as  elerk  or  book-keeper  in  the  Commer- 
d»X  BanlE,  and  therefore  "acting  in  a  fiduciary 


Tbe  plaintiffs  in  this  case  bitve  set  uft  no  act 
of  Congress  in  their  pleadings,  under  which 
they  support  their  claim  or  title  to  recover.  It 
is  the  defendant  who  has  pleaded  a  privi1eg«  or 
exemption  under  a  statute  of  the  United  States, 
and  relies  upon  it  as  bis  only  defense.  If  the 
decision  of  the  State  court  had  been  against 
him,  bis  right  to  have  his  case  re-examined  hy 
this  court  could  not  be  doubted.  But  the  de- 
cision has  been  in  favor  of  tbe  right  set  up 
under  the  statute,  the  validity  of  which  was 
denied-  by  the  plaintiffs.  We  have  no  jurisdic- 
tion to  entertain  a  writ  of  error  to  tbe  Supreme 
Court  of  Ohio  at  their  suggestion. 

Tliis  case  must  therefore  be  dismissed,  for 
want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  tbe  Supreme  Court  of 

the  State  of  Ohio,  within  and  for  the  County 
of  Hamilton,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be. 
and  the  same  is  hereby  dismissed,  for  tbe  want 
of  jurisdiction. 


•ANN  BRABSTON,  PlaintifT  in  Error,  [">•» 
TOBIAS  GIBSON. 

Mississippi  law  as  to  negotiable  notes — action 
by  tiona  fide  indorsee — failure  to  make  de- 
mand, matter  of  defense. 


MlsRlaslppl,  I 
law  of  the 


,   the  "defendant   sball    tie   alJawcd 


n^lderaClon,  pajmi 


-ffil 


s  Supreme  Court  of  Ohio  gave  judgment 
tor  tbe  defendant,  and  the  plaintiffs  prosecuted 
tbdr  writ  of  error  to  this  court. 

lie  twenty-Sftb  section  of  tbe  Judiciary 
Ac^  wbich  ia  tbe  only  source  of  our  author- 
flj  1b  eaaes  lilce  the  present,  gives  this  court 
jnudiction  to  "re-examine"  the  judgment  of 
a  State  court  only  where  the  decision  "is 
against  the  title,  right,  privilege,  or  exemption 
■pcctslly  Kt  up  or  claimed"  under  an  act  of 


of   n.    8.    Supreme    Con 


lamntlOQ,  the  plantation  remained  liound  for  the 
pByment  of  tbe!<e  notea,  tbeae  facts  do  not  sbow  a 
■Vant  of  lawful  consideration,  failure  of  conslder- 
Btlon.  paTment.  discount,  nor  ael  oCT."  and  conse- 
quently   fiirnUh    nn    <lpf>>nu>    for    the    mnkpr    when 

^''The^acl 
tur"  bv  th 
U  of  the 

TH.IB  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  tbe  United  States 
for   X-ouisiana. 

Ann  Brabston  waa  a  citizen  of  Mississippi, 
and  Gibson  ot  Louisiana. 

Tbe  facta  iti  the  case  were  somewhat  compli- 
cated. There  was  a  "case  agreed"  In  the  Cir- 
cuit Court,  which  is  inserted  in  this  statement ; 
hut  in  consequence  ot  a  reference  to  long  deeds, 


Nora. — Le»  toci  a 
rinding 


d  bill  A. 


I  for 


_  „ B  allectInK  rliht  dI  review. 

_     _     F   to  03   LJB.A.  BS. 


*?«•.?' JS^te". 


.  ei  L.R.A.  193. 
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^i'hkh  are  made  •  part  of  the  case  agreed,  It 

may  be   projicr  to   collect  the   facts   stated  in 
those  deeds,  and  throw  them  into  the  form  of  a 

Jlitinued  narmtii 


The  e: 


3  this: 


On  the   I6th  of  Mr.;,  1837,  William  Darris, 

a  citizen  of  Mississippi,  residing  in  Adams 
County  in  that  State,  became  indebted  to  the 
heirs  of  Epheus  Gibson,  in  the  sum  of  $11,000, 
bearinR  eight  per  cent,  interest  till  paid. 

On  the  24th  of  March.  183B,  Harris  purchased 
from  Tobias  Gibson,  the  defendant  in  error, 
who  was  then  the  owner  of  a  plantation  of 
1,219  acres  in  the  parish  of  Concordia  in  f^ouisi- 
ann,  and  of  twen^-four  slaves  thereon,  an  un- 
diviiied  moiety  of  the  said  plantation  and  slaves, 
ivhereby  he  and  Gibson  become  tenants  in  com- 
mon thereof. 

On  the  11th  of  March,  183S,  Harris  became 
indebted  to  the  Agricultural  Bunk  of  Missts- 
Bippi,  in  the  sum  of  $25,272.02,  for  which  he 
gave  his  two  promissory  notes  to  the  said  bank, 
both  dated  on  that  day,  one  of  them  for 
$6..'J98.55  payable  on  the  1st  of  February, 
1840;  the  other  of  them  for  $18,873.47,  payable 
on  the   1st  of  April,   1640. 

On  the  IGth  of  March,  1839,  Harris  executed 
a  mortgage  of  his  undivided  moiety  of  the  plan- 
284*]  tation  and  slaves  purchased  'from  Gib- 
son to  the  Agricultural  Bank  of  Mississippi,  to 
■eciire  the  payment  of  these  two  notes. 

On  the  2*th  of  December,  1839,  Harris  eie- 
euted  a  second  mortgage  of  the  same  property 
nent  of  the  debt  due  to  them. 

On  the  24th  of  December,  1639,  Harris  and 
wife  resold  to  Tobias  Gibson  the  undivided 
moiety  of  the  plantation  and  slaves  (subject  to 
these  two  mortgages),  for  the  sum  of  $70,000, 
wliich  was  to  be  thus  paid  by  Gibson.  He  was 
to  pay  off  the  two  mortgage  debts  in  the  follow- 
ing manner:  The  two  notes  held  by  the  Agri- 
cultural Bank  of  Mississippi  in  four  annual  in- 
atallmenta  during  the  years  1840,  1S4],  1842, 
and  1343:  the  debt  to  tbc  heirs  of  Fiilieus  Gib- 
son in  three  annual  installments  during  the 
years  1844,  1845,  and  lS4n  (which  arrangement 
aud  post [jonrnie lit  of  payments  by  the  bank  and 
the  heirs  of  Epheus  Gibson  Harris  became  re- 
,  spoiisilile  for)  ;  and  for  the  balance  of  the 
$70,000  of  purchase  money,  vii,,  $29,610.78. 
he,  Gibsou,  gave  Harris  (then  being  a  citizen 
end  resident  of  Mississippi)  four  promissory 
notes,  all  dated  at  the  parish  of  Concordia,  on 
th«  24th  of  December,  1839,  and  payable  at' 
the  Agricultural  Bank  of  Mississippi,  viz.: 

One  for  $2,000,  payable  on  the  Ist  of  Febru- 


ary, 


1844. 


One  for  $6,000,  payable  □ 
«ry,  184G. 

One  for  $7,000,  payable  o 

ary. 


the  Ist  of  Febru- 
the  Ist  of  Fahru- 


One  for  $14,510.79,  payable  on  the  lat  of 
February,  1847. 

But  he,  Gibson,  was  to  have  the  liberty  ot 
extending  the  time  of  the  payment  of  each  note 
one  year  more,  on  payment  of  eight  per  cent. 
interest.  The  said  four  notes  were  each  re- 
spectively marked  "Ne  varietur"  by  the  parish 
judge,  at  the  time  of  the  act  of  sale,  to  identity 
the  same   therewith. 

As  security  for  the  fulfillment  of  the  terms 
of  purchase,  Oibaon,  in  the  act  of  aale,  ipeciol- 
13:2 


ly  mortgi^d  and  hypothecated.  Id  favor  of 
Harris,  the  property  so  purehooed;  and  he  also 
covenanted  that  it  was  "a  s.ile  in  which  the 
power  or  right  of  redemption  was  specially  to> 
served  in  favor  of  the  vendor  (Harris),  for  the 
period  of  ten  years  from  the  date  of  the  act  of 
sale,  to  be  by  him  exercised  at  any  time  within 
the  said  period  of  ten  years,  agreeably  to  the 
provisions  of  the  laws  of  the  State  of  Louisl- 

Those  provisions  are  the  following  (Clnl 
Code  of  Louisiana,  sec.  2031,  sec.  254o,  to  Mb 
2B66) : 

Sec,  2031.  "A  sale  may  be  made  conditioned 
to  be  Toid,  if  the  vendor  choosca  to  redeem  tlia 
property  sold." 

Sec.  2545.  "The  right  of  redemption  Is  nn 
agreement  or  petition,  by  which  the  vendor  re- 
serves to  himself  the  power  of  taking  back  tho 
thing  sold  by  returning  the  price  paid  for  it." 

•Sec.  2548.  "The  right  of  redemp-  [*2«6 
tion  cannot  b«  reserved  for  a  time  exceeding 
ten  years." 

Sec.  2550.  "A  person  having  sold  a  thing, 
with  the  power  of  redemption,  may  exercise  the 
right  against  a  second  purchaser,  even  in  eaaa 
such  right  should  not  nave  been  mentioned  in 
the  second  sale." 

Sec.  2553.  "The  person  who  purchases  an 
estate  unijcr  a  condition  of  redemption  has  tj^e 
fruits  until  the  vendor  exercises  his  right  of 
redemption." 

Sec.  25S5.  "The  vendor  who  exercises  the 
right  of  redemption  is  bound  to  re-imburae  to 
the  purchaser,  not  only  the  purchase  mon^, 
but  also  the  expenses  resulting  from  the  neces> 
sary  repairs,  those  which  have  attended  Uw 
sale,  and  the  price  ot  the  improvements  which 
hare  increased  the  value  of  the  estate." 

Sec.  2560.  "When  a  vendor  recovers  the 
possession  of  his  inheritance,  by  virtue  ot  the 
power  of  redemption,  he  recovers  it  free  from 
any  mortgages  or  incumbrances  created  by  the 
purchaser,  provided  full  possession  be  recovered 
within  the  ten  years,  as  provided  by  sec.  2546.** 

On  the  21st  of  January,  1840,  Harris,  thea 
being  a  citizen  and  resident  of  Mississippi,  exo> 
cuted  a  promissory  note  (tor  what  particular 
consideration  does  not  appear),  dated  at  Natch- 
ez, for  $G.000,  payable  to  Ann  Bratiston,  the 
plaintifT  in  error,  who  was  also  a  citizen  and 
resident  of  Mississippi,  twelve  months  after 
date,  and  delivered  it  to  her  there. 

On  the  same  day,  Ann  Brabston  gave  Harria 
a  receipt,  also  dated  at  Natchez,  acknowled^ 
ing  that  she  had  received  from  him  two  of  tbs 
above-stated  notes  of  Gibson,  viz.,  that  for 
$0,000,  payable  on  the  1st  of  February,  1B4S, 
and  that  for  $7,000,  payable  on  the  Ist  of  VA- 
niary,  1S4G,  "to  be  ne'ld  hy  me  as  collatermi 
security  for  the  payment  of  the  note  of  William 
Harris  to  me,''  executed  tiie  same  day. 

The  indorsement,  transfer,  and  delivery  of 
these  notes  by  and  betiveen  Harris  and  Bra^ 
Bton,  were  made  at  Natclipz.  in  Mississippi. 
The  whole  transaction  was  uithout  any  notie^ 
knowledge,  or  consent,  on  the  part  of  Gibaon. 

On  the  21st  of  January,   1841,   the  note  at 
Harris  and  Brnbston  for  $6,000   (as  collatersl 
security  for  which  the  two  notes  of  Oibion  at 
$6,000  and  $7,000  were  given  to  her)   beealM    , 
due ;    it   was   not   presented    for   payment,   n-    '■ 
newed,  or  protested  (so  far  aa  appears)  ;  no  w^    j 
How»rd  •.    ' 
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tiee  tbervof,  or  that  the  B&id  note  or  that  the 
two  othrr  notes  were  held  by  Brabston,  was  giv- 
tt  to  Gibson;  uid  Brabston  then  wa«,  and  at 
•U  timn  sinee  liu  continued  to  be,  the  holder 
«<  the  note  ol  Hfttris,  dated  the  2lHt  of  Jan- 
MIT,  1S4D. 

tee*]  'On  the  18tb  of  September,  ItJ^I, 
Hknia  el&imed  his  right  of  redemption,  and 
thereupon  Gibson  and  wife  reconveyed  to  liim, 
^  an  Buthentic  set,  dated  that  day,  all  the 
ptotlelta  conveyed  to  him  by  Harris,  on  the 
S4th  of  Dectiiiber,  1839,  for  the  oonsidera- 
tkm  of  $70,000,  which  he  acknowledges  to 
hsn  received  in  the  manner  follouing,  viz.: 
it  was  recited,  in  the  said  act  of  reconveyance, 
that  the  two  mortgage  debts  to  the  Agricul- 
tval  Banlc  of  Mississippi,  and  to  the  heirs  of 
Kpheni  Gibson,  still  remain  unpaid;  and  Harris 
effrmauted  to  aasume  the  payment  thereof 
hinuelf,  and  to  guarantee  OJbson  against  any 
peraonal  liability  therefor;  as  to  the  remaining 
part  of  the  said  $70,000,  vii.,  the  $29,610.79,  for 
wlueb  Gibson  bad  given  his  four  promissory 
■oh*  to  Harris,  the  first  and  last  of  them,  those 
for  H,000  ojid  $14,510.79,  were  aetualty  sur~ 
mdend  and  returned,  and  as  to  the  remaining 
tvo,  for  tS.OOO  and  $7,000,  it  was  stipulated 
that  Ibey  are  not  returned  to  the  said  Gibson 
at  the  passing  of  this  aet,  but  the  said  Harris 
hin  lij  stipulates  and  guarantees  the  return 
ndaneelling  of  said  notes;  and,  to  secure  the 
mmt,  herelry  specially  mortgages  in  favor  of 
Mid  Gibson  all  the  properly"  then  conveyed, 
with  the   growing   crops. 

Ob  the  8th  of  November,  1841,  Gibson  pro- 
itaeed  before  the  parish  judge  of  Concordia 
the  two  notes  for  S2,000  and  $14,G10.79;  and 
ihe  BKirtgage  granted  for  the  amount  thereof 
was  thereupon  declared  by  the  same  judge  to 
be  an  far  annulled. 

Ob  tbe  —  of  March,  1843,  Harris 
elared  a  bankrupt  by  a  decree  of  the  District 
Conit  of  the  United  States  for  the  Louisiana 
Dittriet,  under  the  bankrupt  law  of  the  United 
Ststfs;  and,  by  further  proceedings  in  thnt 
eonrt,  obtained  a  Gnal  discharge  and  certifi- 
cate. 

Oa  tbe  I4tb  of  February,  1846,  Brabston 
temmmeed  this  suit  against  Gibson,  in  the 
nrcuit  Court  of  Louisiana,  to  recover  the 
wholK  amount  of  the  two  notes  in  question, 
^DOOBting  to  $13,000,  with  interest  and  costs. 

The  answer  of  Gibson  was  as  follows; 

The  answer  of  Tobias  Gibson  to  tbe  Feti- 

tion  of  Ann  Brabston,  exhibited  against  him 

in  tte  Court  aforesaid. 

This  defendant  denies  all  and  singular  the 
matteiw  and  things  set  forth  and  alleged  in 
pUintiS'a  petition,  except  such  as  are  here- 
after s{>ecially  confessed  and  admitted.  De- 
fendant admits  the  execution  of  the  two  notes 
'oed  OS,  and  that  he  signed  the  same  and  de- 
Itvend  them  to  William  Harris,  to  whose  order 
tbcT  are  payable,  at  the  time  of  their  execu- 
tion. But  defendant  wholiy  denies  that  plain- 
sei*]  tiff  is  the  owner  thereof,  or  entitled  'to 
sua  thereon.  Further  answering,  dcfpndant 
itatea  that  both  the  notes  sued  on  were  exe- 
cHted  and  given  to  the  said  William  Harris,  in 
tale  eonaideration  of  the  purchase,  and  for  a 
part  of  the  price,  of  one  undivided  half  of  a 
fcrtain  plantation,  and  certain  slaves  thereon, 
pwitikawd  iFy  said  defendant  from  said  Harris. 
IX  I.,  ed. 
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on  tbe  24th  day  of  December,  1830;  ubich 
purchase,  as  well  as  execution  and  delivery  of 
said  notes,  was  evidenced  by  an  authentic  act 
of  sale,  passed  before  George  W.  Keeton,  parish 
judge  of  the  parish  of  Concordia  in  this  State, 
on  the  day  and  year  last  aforesaid,  snd  a. 
duly  certifled  copy  of  which  act  is  hereto  an- 
nexed,  and  made  a  part  of  this  answer. 

"Defendant  further  alleges,  that  in  said  act- 
of  sale  said  vendor,  Harris,  specially  stipulated 
for  and  reserved  to  himself  the  right  of  redemp- 
tion of  the  property  so  sold  for  the  period  of 
ten  years  from  the  date  of  said  act,  as  will 
more  fully  appear  by  reference  thereto,  and 
said  notes  sued  on  were  identified  with  said  act, 
and  marked  Ne  varietur  by  the  Parish  judge, 
as  appears  upon  tbeir  face,  as  also  in  said  act. 

"Defendant  further  alleges,  that  afterwards, 
to  wit,  on  the  ISth  day  of  September,  1841,  and 
long  before  tbe  maturity  of  either  of  the  notes 
suiS  on,  the  said  William  Harris  claimed  the 
right  of  redemption,  so  resened  by  him  in  the 
act  of  sale  above  mentioned,  and  according  to 
the  stipulations  and  provisions  set  forth  an<l 
contained  in  said  act;  wherefore,  and  in  ac- 
cordance with  said  claim  by  snid  Harris,  and 
of  the  stipulations  of  said  original  act  of  sale, 
this  defendant  did,  on  said  18th  day  of  Sep- 
tember, 1841,  at  the  parish  of  Concordia,  and 
in  conjunction  with  bis  wife,  Amanda  Fletclier, 
by  authentic  act  passed  before  James  Dunlap, 
judge  and  ex  officio  notary  public  in  and  for 
said  parish  of  Concordia,  resell  and  reconvey 
said  property  conveyed  to  him  by  said  flrst- 
mentioned  act  to  tbe  said  Harris,  accor[liii^  to 
the  rights  and  claims  of  said  Harris  to  redeem 
the  same. 

"And  defendant  further  stat«3,  that  by  said 
last-mentioned  act  said  Harris  did,  in  part  con- 
sideration thereof,  cancel  the  two  notes  sued 
on,  and  wholly  discharge  and  release  defendant 
from  all  liability  therefore;  all  of  which  will 
more  fully  appear  by  reference  to  an  authenti- 
cated copy  of  said  last- mentioned  act,  which  is 
hereto  annexed  and  made  part  of  this  answer. 

"Defendant  further  states,  that  both  said 
acts  above  mentioned  were,  upon  their  execu- 
tion, respectively,  duly  recorded  in  the  proper 
oflice.  And  so  said  defendant  says  that  said 
notes,  by  virtue  of  said  claim  of  the  right  of 
redemption,  and  of  the  reconveyance  made  in 
con  sequence  thereof  by  this  defendant  and  wife 
to  said  Harris,  and  by  virtue  of  the  stipulations 
contained  in  said  aet  of  resale,  and  by  nricra- 
tion  of  law,  were  "wholly  discharged,  ['aos 
and  this  defendant  released  from  all  liability 
therein. 

Further  answering,  defendant  says  that  said 
notes  sued  on  were  not  transferred  to  said 
plaintiff  bona  fide  in  the  ordinary  coursve  of 
business,  nor  did  she  obtain  possession  thereof 
as  owner,  nor  is  she  the  owner  thereof;  but 
said  notes  were  delivered  to  said  plaintiff,  and 
received  and  held  by  her.  as  collateral  security 
for  the  payment  of  a  certain  note,  drawn  by 
snirl  Harris,  and  held  by  said  plninlifT,  for  the 
sum  of  six  tboiiiiand  dollars,  dated  Natchez, 
21at  January,  1840,  and  payable  twelve  months 
after  date;  that  said  plaintiflf  has  never  insti- 
tuted suit  upon  said  last-mentioned  note,  nor 
made  any  attempt  to  enforce  the  collection  of 
tbe  same. 

"Defendant    further   states,   that   said   note* 
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ven  so  depoalted  with  said  plkintiff,  u  eollkt- 
end  aecuTJty  u  aforewid,  without  hi>  knowl- 
edge or  coment;  and  in  fraud  of  his  rights, 
and  that  he  had  no  notice  whatever  that  said 
plaintiff  held  said  notes  until  long  alter  his  re- 
conveyance to  said  Harris  aa  aforesaid,  nor 
until  long  after  he  had  transacted  with  said 
Harris  in  relation  to  said  notes  a«  aforesaid, 
and  had  been  wholly  released  and  discharged 
therefrom. 

"Defendant  further  states,  that  said  notes 
are  payable  in  the  State  of  Mississippi,  and 
governed  in  their  obligation  and  ralidity  hy  the 
laws  of  snid  State,  and  that  the  transfer  iir 
pledge  of  said  notes,  made  hy  said  JECarris  to 
said  plaintilT,  as  collateral  security  for  the 
payment  of  his  own  note  as  aforssaid,  was  also 
made  in  the  State  of  Mississippi,  and  is  gov- 
erned by  the  Jaws  of  said  State.  And  defend- 
ant avers,  that  by  the  laws  of  said  State  of 
Mississippi,  upon  the  redemption  of  said  Harris 
of  the  property-,  for  a  portion  of  the  price  of 
which  said  notes  were  given  as  aforesaid,  and 
upon  the  release  and  discharge  of  said  notes  hy 
said  Harris,  as  aforesaid,  said  notes  were  whol- 


ly satisfied  and  discharged,  nor  can  said  plai 
tiff,  by  the  laws  of  said  8Ut  "   ■   " 

action  thereon. 
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"Wherefore  said  defendant  prays  that  plain- 
tifTs  claim  be  rejected,  with  costs,  etc.,  and 
that  a  jury  trial  be  awarded  in  this  case,  and 
for  all   other  relief," 

When  the  cause  came  on  tor  trial,  the  follow- 
ing case  was  agreed  vpoji: 


Case  Agreed. 
"Ann  BrabstoD  v.  Tobias  Oibson. 
"Ist.  The  defendant,  Tobias  Gibson.  < 


the 


24th  day  of  December,  1S30,  executed  the 
promissory  notes  sued  on  in  this  ease,  under 
*B9"]  "the  ci re um stances  and  for  the  con- 
sideration set  forth  in  the  deed  of  sale  exe- 
cuted to  him  by  the  payee  of  said  notes, 
William  Harris,  a  eop;  of  which  act  or  deed  of 
sale  is  hereto  annexea,  and  forms  a  part  of  this 
case,  as  also  the  said  two  notes,  which  are 
respectively  marked  A,  B,  and  C. 

"2d.  On  the  2lBt  of  January,  1840,  the  payee 
of  the  said  two  notes,  William  Harris,  hein^ 
then  the  holder  thereof,  indorsed  and  delivered 
the  name  to  Mrs.  Ann  Brabston,  the  plaintiff, 
an  collateral  security,  to  secure  Uie  payment  of 
the  said  Harris's  note  to  the  said  Ann  Brabston, 
dated  on  the  said  21st  of  January,  1840,  and 
payable  twelve  months  after  date,  for  the  sum 
of  six  thousand  dollars,  and  on  the  same  notes 
mentioned  in  a  receipt  from  the  said  Ann  to  the 
said  Harris,  under  date  of  the  said  21st  of  Jan- 
uary, 1840,  which  is  hereto  annexed,  and  makes 
part  nf  this  cane,  and  marked  D. 

"ad.  On  the  ISth  of  December,  1841,  the 
said  defendant,  Tobias  Gibson,  did  reconvey  to 
the  said  Willinm  Harris  all  the  property  men- 
tioned in  the  act  of  sale  from  Harris  to  the  said 
Oibson.  of  the  dale  of  the  24th  of  December, 
1831>.  before  mentioned  and  referred'  to,  and 
took  back  and  cancelled  all  the  notes  men- 
tioned in  said  act  of  December,  183f).  except  the 
two  notes  now  »iied  on,  and  in  and  by  the 
said  act  reserved  to  himself  a  m<irt(!;a(!e  to  se- 
cure him  against  liability  on  said  tu«  nules,  ns 
is  set  forth  in  said  act  of  reconveyance,  which 
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is  hereto  annexed  and  mailed  B,  and  mskss 
part  of  this  case. 

"4th.  The  plaintiff  is  now  the  holder  of  ths 
note  of  the  said  Harris  for  six  thousand  dollars, 
dated  the  21st  of  January,  1940,  and  payable 
twelve  months  after  date,  and  which  is  the 
same  note  mentioned  in  the  receipt  from  said 
plaintiff  to  said  Harris,  of  the  2]Bt  of  January, 


'Sth.  The  mortgage  reserved  hy  tlie  defend- 

;,  Gibson,   in  the  act  of  reconveyance   from 

1  to  the  said  Harris,  of  the  ISth  of  Sep- 
tember, 1841,  to  secure  the  return  and  cancel- 
ling of  the  said  two  notes,  is  duly  recorded  and 
subsisting  and  unrelcnsed,  ns  appears  by  the 
certificate  of  the  recorder  hereto  annexed, 
marked  G,  and  made  p*''*  of  this  case. 

"6th.  The  payee  of  the  said  two  notes,  Wil- 
liam Harris,  was  on  the  —  day  of  March,  1843, 
declared  a  bankrupt  by  a  decree  of  the  District 
Court  of  the  United  States  for  the  Louisiana 
District,  under  the  bankrupt  law  of  the  United 
States,  and  hy  the  further  proceedings  in  bank- 
ruptcy before  said  court  has  obtained  his  final 
discharge  and  certificate. 

*"rtb.  Harris,  the  payee,  resides  in  [*2  7  0 
the  State  of  Mississippi,  and  the  notes  sued  on 
were  indorsed  and  transferred  to  plaintiff,  and 
the  receipt  given  by  her  therefor,  made  and 
executed  by  her  at  Xatchcz,  in  the  State  of 
Mississippi,  in  which  State  said  notes  ore  pay- 
able. If  on  this  case,  as  herein  stated,  the  law 
be  for  the  plaintiff,  then  judgment  to  be  en- 
tered for  the  said  plaintiff  for  the  sum  of  six 
thousand  dollars,  with  ten  per  cent,  per  annum 
interest,  from  the  2lBt  of  January,  1840,  till 
paid;  and  if  the  law  be  for  the  defendant,  then 
judgment  to  be  entered  for  the  defendant. 
"Prentiss  &,  Finney. 

"Defendant's  Attorneys. 
"Rob.   Mott,   for   Plaintiff." 
Upon    this    agreed   case,   the    Circuit   Court 
gave    judgment    for    the    defendant,    Gibson ; 
whereupon  the  plaintiff  sued  out  n  writ  of  er- 
ror, and  brought  the  case  up  to  this  court. 

Whilst  the  cause  was  pending,  Ann  Brab- 
ston died,  and  James  Jf.  Brabston,  her  ad- 
ministrator,  was   substituted   in   her   place. 

It  was  argued  by  Mr.  Johnson  (Attorney -Gen- 
eral) for  the  plaintiff  in  error,  and  hy  Messrs. 
Gilpin  and  Walker  for  the  defendant  in  error. 

For  the  plaintiff  in  error,  it  was  contended 
that  judpmpnt  ought  to  have  been  rendered  for 
the  plaintiff  in  error.     Bi-cau^ie —        ^ 

1.  That,  independent  of  the  statute  of  Mis- 
sissippi, the  plaintiff  in  error  was  entitled  to  a 
judgment,  and  that  the  nc  varietur  on  the  notes 
does  not  restrain  their  negotiability,  or  make 
it  the  duty  of  the  indorsee  to  in'jitire  into  the 
consideration.  Busilier  v.  Bnnin,  12  Martin, 
236;  Carfleld  v.  Gibson.  1  Merlin,  N.  S.  145: 
Abat  V.  Gormlev.  3  La.  241 ;  King  v.  Gavoso,  8 
Martin,  N.  S.  370. 

2.  That  the  statute  has  no  op:Tation  on  the 
notes,  the  suit  having  bei^n  insfituled  nnd  pros- 
ecuted in  Ijiiiisiann.  its  operation  being  con- 
fined to  actions  commenced  and  sued  upon 
promissory  notes,  etc.,  in  Mi^issippi.  Howard 
&    Hutchinson,    SUtutes,    373,   374:    Bank   of 
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rnit«d  Statea  v.  Donully,  8  Pet.  3B1,  372, 
373. 

3.  That  if  the  atatute  does  apply  to  uoteB 
giTen  in  Laaiiiaiia  and  made  pajable  in  Mis- 
utuppi,  it  affords  no  defense  in  tnU  case,  inaa- 
much  aa  there  was  neither  a  want  of  lawful 
MmsidpTstion,  nor  a  failure  of  eoaalderation, 
nor  %  f*yiaeat,  discount,  or  let-off,  within  the 
tnu  meaning  of  the  statute. 

4.  That  it  there  was  a  want  of  eonaidemtion, 
ete^  the  statute  affords  no  defense,  inasmuch 
aa  the  defendant  had  notice  of  the  assignment 
S71*]  *of  the  notes,  within  the  true  meaning 
ot  the  statute.  The  Floughboy,  1  Qall.  41; 
Brush  T.  Ware,  15  Pet.  Ill,  113. 

For  the  defendant  in  error  it  was  contended ; 

1.  The  right  of  recoverji  b^  the  assignee  is 
gorened  liy  the  taw  of  Mississippi,  where  her 
contract   was  made,   and  was   to   be  executed. 

These  notes,  though  drawn  in  Louisiana, 
were  indorsed  by  Harris  to  Brabaton  in  Mis- 
■inppi  (Record,  sec.  7  of  Case  Agreed),  and 
they  were  payable  in  JlissisBijipi.  The  eon- 
tract,  therefore,  between  the  maker  (Gibson) 
and  the  indorsee  (Brabston)  was  made  in  Jlis- 
■issippi.  and  is  governed  by  its  laws.  Storv'a 
CoDtl.  of  Laws,  sec*.  272,  a,  27S,  a,  280,  281, 
nlli.  a,  354:  Story's  Prom.  Notes,  sees.  171, 
172;  2  Kent's  Com.  458;  Slaeum  v.  Pomerj,  6 
Craneh,  221. 

Besides,  it  was  to  be  executed  in  Miaaiasippi 
— tbr  notes  were  to  be  paid  there.  The  law  of 
UiaBtaaippi,  therefore,  regulated  in  every  re- 
spect the  mode  and  circumatnnces  of  payment 
— tlie  ri^ts  of  the  parties  paying  or  to  be  paid. 
Story's  Pramissorj  Notea,  sec.  166;  2  Kent's 
Cmn.  461 ;  Robinson  v.  Bland,  2  Burr.  1078 ; 
Bank  of  Washington  v.  Triptett,  1  Pefers,  34; 
BoTce  T.  Edwards,  4  Peters,  123;  Musson  v. 
lake,  4  Howard,  278;  Thompson  v.  Ketchum,  4 
Johns.  288;  Fanning  v.  Consequa,  17  Johns. 
SIS:  Shewell  v.  Hopkins.  I  Covven,  lOS;  Pren- 
tiss t.  Savage,  13  Mass.  23;  Vidal  v.  Thompson, 
11  Martin,  23;  Andrews  v.  Herriot,  4  Cowen, 
60S,  510;  Cox  V.  United  States,  6  Peters,  172, 
203. 

2.  The  laws  ot  Mississippi,  which  affect  and 
n^ulate  the  rights  ot  these  parties,  provide 
that,  until  the  maker  (Gibson)  received  notice 
of  the  assirpimcnt  of  the  notes  in  question  by 
the  payee  (Harris)  to  the  assignee  (Brabaton), 
he  was  entitled,  notwithstanding  the  assign- 
ment, to  claim  the  benefit,  against  the  assignee, 
of  erery  payment,  discount,  or  set-off,  which 
could  legally  exist  between  himself  and  the 
payee. 

Howard  A  Hutchinson's  Miss.  Digest,  p. 
373.  sees.  12,  13:  "All  bonds,  obligations, 
single  bills,  promissory  notes,  and  all  other 
writings,  for  the  payment  of  money  or  any 
other  thing,  shall  and  may  be  assigned  by  in- 
dorsement, whether  the  same  be  made  payable 
to  the  order  of  the  assies  of  the  obligee  or 
|myM  or  not;  and  the  assignee  or  indorsee  may 
•ae  in  his  own  name,  and  maintain  any  action 
which  the  obligee  or  payee  might  or  could  have 
Boed  or  maintained  thereon  previous  to  assign- 
■iFDt;  and  in  all  actions  commenced  or  sued 
upon  any  such  assigned  bond,  obligation,  bill 
•ingle,  or  promissory  note,  or  other  writing  as 
aforesaid,  the  defendant  shall  be  allowed  the 
«T»']  'beiMflt  of  all  want  ot  lawful  con- 
nderktion,  fallnre  of  consideration,  payments, 
IS  J.,  ed. 


discounts,  and  set-offs,  made,  had,  or  pos- 
sessed against  the  aarae,  previous  to  notice 
of  the  assignment,  any  law,  usage,  or  cus- 
tom in  anywise  to  the  contrary  notwithstand- 
ing, in  the  same  manner  as  if  the  same  had 
been  sued  and  prosecuted  by  the  obligee  or 
payee  therein;  and  the  person  or  persons  to 
whom  such  instruments  so  payable  are  as- 
signed may  maintain  an  action  against  the 
person  or  persons  who  shall  have  indorsed  or 
assigned  the  same,  as  in  cases  of  inland  bills  of 
exchange ;  provided,  that  where  any  debt  shall 


default  of  the  obligor  or  maker,  the  obligation 
ote  shall  be  assigned  to  him,  and  he  shall 
a  right  ot  action  thereon  against  the  prin- 
cipal debtor. 

In  the  case  ot  Parhom  v,  Randolph,  4  How. 
Miss.  453,  Randolph  sold  land  in  Louisiana 
and  received  in  payment  certain  notes  "made 
payable  at  the  Agricultural  Bank  of  Missis- 
sippi," on  which  Farham  was  indoraer.  The 
notes  were  assigned  by  Randolph  to  the  Ptant- 
er'a  Bank,  who  recovered  judgment  against  the 
indorser.  The  title  of  Randolph  to  the  land 
proved  bad,  and  hia  vendee  was  evicted.  The 
indorser,  Parham,  prayed  for  an  injunction  and 
rescission  of  the  contract,  which  was  refused 
by  the  inferior  court,  and  this  appeal  taken.  It 
was  contended  that  the  assignee,  the  Planters' 
Bank,  being  an  innocent  holder,  could  not  be 
affected  by  failure  of  title;  but  the  Court  of 
Errors  (Sharkey,  Ch.  J.)  said:  "This  position 
is  untenable.  The  statute  (of  Mississippi)  gives 
the  maker  the  same  defense  against  the  holder 
that  he  had  against  the  payee  of  the  note. 
These  notes  were  made  payable  at  the  Agricul- 
tural Bank." 

The  evidence  in  the  record  shows,  that  on 
the  18th  of  December,  1B41,  more  than  four 
years  before  either  of  the  notes  of  Gibson, 
which  were  assigned  by  the  payee  (Harris)  to 
Brabaton,  had  become  due,  and  before  this  ae- 
on was  commenced  upon  them,  they  were  both 
mpletely  annulled  and  discharged. 
It  is  shown  by  the  record  (sec.  1  ot  the  Case 
Agreed)  that  the  notes  were  executed  by  Gibson 
as  a  part  of  the  purchase  money  and  considera- 
tion ot  a  tract  of  land  and  some  negroes  bought 
by  him  from  the  payee  (Harris),  and  that  in 
the  act  of  sale  it  wus  "expressly  stipulated  be- 
tween the  parlies  (Gibson  and  Harris),  that  it 
was  a  aale  in  which  the  right  of  redemption  was 
specially  reserved  in  favor  of  the  vendor  (Har- 
ris), tor  the  'period  of  ten  years  from  ["273 
the  date  of  the  sale  (24th  December.  1830),  to 
be  exercised  by  him  at  any  time  within  that 
period,  agreeably  to  the  provisions  of  the  laws 
of  the  State  of  Louisiana."  (Tliese  laws  are 
quoted  in  the  statement  of  the  caae.) 

It  is  shown  by  the  record,  that  Harris  did, 
m  the  ISth  of  September,  1841,  exerciae  his 
ight  ot  redemption ,  and  by  the  Case  Agreed, 
that  Gibson  did.  on  that  day,  roconvty  to  him 
all  the  property  sold,  and  acknonledged  to 
have  received  back  the  whole  purchase  monei 
and  consideration,  of  which  the  amount  of  tin 
notes  now  sued  on  nas  declared  to  be  a 
portion;  and  that  all  the  promissory  notes  giv. 
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en  at  the  time  of  tbe  original  sale  had  been  ae- 
tuftllj  taken  back  and  were  cancelled,  except 
the  two  notes  for  tI3,00Q  now  sued  on,  which 
"were  not  then  returned  to  Gibson,  but  Harris 
stipulated  and  guaranteed  the  said  two  notes 
should  be  returned  to  Gibson  and  cancelled, 
and  to  secure  the  performance  of  this  he  mort- 
gaged all  the  property  in  favor  of  Gibson." 

4.  The  evidence  in  the  record  sfaows  that 
neither  at  the  time  when  the  notes  in  question 
were  assigned  by  Harris  to  Brabston,  at  Natch- 
ez, namely,  the  2l8t  of  January,  1840,  nor  at 
the  time  when  Harris  exercised  his  right  of  re- 
demption and  Gibson  reconveyed  the  property, 
namely,  the  18th  of  December,  1B4I,  nor  before 
the  time  when  tnis  action  was  commenced, 
namelj,  the  14th  of  February,  184G,  had  any 
notice  of  the  assignment  of  the  notes  in  ques- 
tion, direct  or  implied,  heen  given  to  or  received 
by  the  defendant,  Gibson,  either  from  the  payee 
(Harris)   or  the  assignee   (Brabston). 

No  direct  notice  is  averred,  or  offered  to  be 
proved  by  the  plaintiff,  or  appears  upon  the 
record.  It  is  denied  by  the  defendant,  Gibson, 
who  avers  that  the  assignment  was  without  his 
knowledge  or  consent,  and  in  fraud  of  bis 
rights,  and  that  he  bad  no  notice  of  it  whatever, 
until  long  after  his  reconveyance  of  the  proper- 
ty to  Harris,  and  his  release  and  discharge  from 
the  notes  in  question. 

No  implied  notice.  If  such  were  Buflicient  to 
contradict  the  positive  requisitions  of  the  stat- 
ute of  Mississippi,  can  be  inferred  from  any 
evidence  in  tbe  record.  The  circumstance  re- 
lied upon  in  argument,  namely,  that  the  notes 
in  question  were  not  cancelled  and  delivered  up 
to  the  defendant  at  the  time  of  the  reconvey- 
ance of  the  property,  and  that  he  reserved  a 
mortgage  to  secure  their  cancellation  and  de- 
livery to  him,  affords  no  ground  for  such  an 
Inference. 

Allein  v.  The  Agricultural  Banic,  3  Smedes 
t  Marsh,  57. 

This  was  a  suit  by  the  assignee  of  a  note 
against  the  maker,  who  had  no  notice  of  tbe 
assignment,  and  had  paid  the  note  without  its 
974*]  'being  delivered  up,  taking  a  bond  con- 
ditioned tor  its  subsequent  delivery.  It  was 
held  by  the  Court  of  Errors,  that  a  payment  of 
a  note  without  its  delivery,  where  the  maker 
had  no  notice  of  its  transfer,  ia  good;  and  is 
protected  by  the  operation  of  the  statute  of 
Mississippi.  The  fact  of  its  non-delivery  at  the 
time  might  possibly  raise  a  presumption  that  it 
had  been  assigned;  but  the  proof  of  notice  to 
the  maker  of  the  assignment,  is  a  matter  re- 
quiring a  higher  degree  of  evidence  than  that  of 
presumption.  The  obligation  of  indemnity  ex- 
tended merely  to  a  future  delivery  of  the  note. 
Tbe  fact  of  taking  indemnity  might  be  con- 
sidered as  a  presumptive  notice  of  assignment, 
but  still  of  no  higher  grade  of  evidence  than 
that  which  arises  from  the  non-delivery  of  the 
note,  and,  so  far  as  it  was  intended  as  a  protec- 
tion against  payment  in  the  hands  of  other 
holders,  was  unnecessary;  because  such  pay- 
mint  could  not  be  enforced  hy  them,  by  the 
teims  of  the  statute,  without  proof  of  notice  of 
the  assi^ment  to  them.  The  statute  allows 
the  defendant,  in  all  actions  upon  such  instru- 
ments, whether  negotiable  or  not,  the  beneflt 
of  alt  want  of  legal  consideration,  failure  of 
consideration.     paymeDts,     discounts,     praHts, 
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made,  had  or  possetsed,  against  the  same  previ- 
ous to  notice  of  assignment.  This  has  the  ef- 
fect to  change  tbe  rule  in  many  particulars  aa 
established  by  the  law  merchant.  The  assignee 
takes  the  note,  subject  to  all  objections  and  in- 
cumbrances that  appertain  to  it,  of  the  kind  de- 
scribed in  the  statute,  up  to  the  time  of  notice 
of  the  assignment. 

5.  The  grounds  upon  which  it  is  attempted 
to  withdraw  this  contract,  and  the  rigbts  of  the 
defendant  (Gibson],  in  this  action,  from  the 
provisions  of  this  statute  of  Mississippi  are  not 
sustained,  either  by  the  evidence  in  the  record, 
or  the  principles  established  by  legal  decisions. 

There  is  not  a  single  circumstance  to  warrant 
the  allegation  of  fraudulent  co-operation  be- 
tween the  maker  (Gibson)  and  the  payee  (Har- 
ris) against  the  assignee  (Brabston).  On  tiie 
contrary,  if  there  is  evidence  of  fraud,  it  itt  In 
the  withliolding,  by  tbe  assignee  (Brabston), 
of  all  notice  of  the  assignment,  which  was  con- 
trary to  law;  in  neglecting  also  to  give  Gibson 
any  notice  of  the  nonpayment  at  maturity  at 
Harris's  own  note  of  SCOOO  (for  which  the 
notes  in  question  were  held  merely  as  collateral 
security),  and  in  adopting  no  proceedings  what- 
ever against  her  principal  debtor.  These  acts. 
whether  of  fraud  or  gross  negligence,  deprived 
Gibson  of  the  opportunity  to  protect  himaelf, 
at  the  time  of  reconveying  the  property,  uid 
also  at  the  time  of  Harris's  bankruptcy. 

There  is  nothing  in  the  form  or  substance  of 
the  notes  in  question,  which  exempts  ["415 
the  party  who  commences  an  action  upon  tbem 
from  the  provisions  of  the  statute  of  Mississip- 
pi. The  indorsement  of  "Ne  varietur"  did  not 
give,  as  is  alleged,  "increased  confidence  and  ad- 
ditional value  to  their  negotiable  character: 
on  the  contrary,  it  gave  notice  to  the  Assignee 
that  they  were  connected,  when  made,  with  oth- 
er transactions,  into  which,  receiving  them  a« 
she  did,  not  "in  the  usual  course  of  Dusinesa," 
but  as  collateral  security,  she  was  bound  to  in- 
quire. Tbe  cases  of  Fusilier  v.  Bonin,  12  Mar- 
tin, 23Si  Canfield  v.  Gibson,  1  New  Series.  145: 
and  Abat  v.  Gormley,  3  La.  241,  are  decisions, 
not  of  the  law  of  Mississippi,  but  of  Louisiana. 
nor  do  they  go  further  than  to  hold  that  the 
mere  indorsement  of  "Ne  varietur,"  unaccom- 
panied with  other  circumstances,  does  not  de- 
stroy in  Louisiana  the  negotiable  character  of 
bills  or  notes,  taken  "in  the  usual  course  of 
business."  Indeed,  Fusilier  T.  Bonin  goes  to 
show  that  if  the  notarial  act  accompanying  the 
note  marked  "Ne  varietur"  exhibits  a  right  ex- 
isting in  the  maker  to  cancel  the  note,  the  hold- 
er could  not  recover.  In  State  Bank  r.  Or- 
leans Navigation  Co.  3  La.  2114,  304,  a  third 
party  was  held  bound  to  notice  a  defect  dis- 
olosed  by  an  instrument  referred  to  in  the  bill. 

The  focts  that  the  assignment  of  the  note* 
was  as  a  pledge  or  collntfral  sociirity,  and  that 
the  reconveyance  of  the  property  was  subse- 
quent to  the  assignment,  though  in  accordance 
with  the  stipulation  entered  into,  by  a  public 
notarial  act,  between  the  parties  to  the  notes  at 
the  time  they  were  made,  are  equally  unavail- 
ing as  grounds  of  exemption  from  the  provi- 
sions of  the  statute  of  Mississippi. 

Tbe  allegation  that  the  rights  of  tbe  aasignea 

(Brabston)   are  to  be  r^ovemed  by  tlie  law,  not 

of   Mississippi,   bill   of   Louisiana,  because   the 

notes    were    accomiin.ied    by    a    mortgage    of 
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fmperty  in  LatitBi«ii& ;  and  that,  if  so  goveiaet 
tb«  assignee  could  recover  in  this  actio 
aninst  the  nuLkcr,  upon  the  principles  of  th 
"Ikw  merchant,"  free  from  all  e[]uit.ies  h 
night  have,  cannot  l>e  Bustained  in  either  rt 

it  has  already  been  shown,  that,  althou;;' 
the  notes  were  originally  made  in  Loiiisi:imi 
they  were  not  payable  there,  and  therefore  no 
goremed  by  her  laws.  If  they  were,  the  "lai 
merchant''  would  Dot  authorize  the  recover 
by  the  asaif^ce. 

Because  the  notea  of  which  Brabston  no\ 
■ecks  to  recover  the  whole  amount  of  S13,00i 
were  not  taken  in  the  usual  course  of  buBiiics! 
or  in  payment  or  extinguishiuent  of  a  debt,  bii 
mnely  as  collateral  security  for  a  note  of  $G, 
OW.  Collins  V.  Martin,  1  Bos.  &  Pull.  flBl 
CoiMington  v.  Bay,  20  Johns.  C51 ;  Drpcau  v 
Waddi^on,  6  Whart  232 ;  Petrie  v.  Clark,  1 
87«*]  'Serg.  ft  Ravle,  377;  Brooks  v.  Wliit 
MB,  7  &nedeB  &  Marsh.  620;  Homes  v.  Smith 
IS  Maine,  4  Shep.  180;  Norton  v.  Waite,  2< 
Maine.  2  App.  177;  Swift  v.  Tyson,  16  Pet.  1 
Stalker  v.  McDonald,  6  Hill,  93. 

Beeauae  the  terms  of  the  receipt  on  wjiici 
the  notes  of  Gibson  were  assigned  to  Brabstoi 
place  him  in  the  position  merely  of  a  giiarantci 
to  her,  to  the  extent  of  $13,000,  for  tlie  pay 
■ent  by  Harris  of  his  note  to  her  for  $6,000 
and  therefore  it  la  incumbent  on  her,  befon 
naorttng  to  the  guarantee,  to  show  notice  givei 
to  GibaoD  of  Harris's  failure  to  pay  the  guar 
aalced  debt,  prompt  proceedings  against  Harrii 
far  its  recovery,  and  no  injury  to  Gibaou  bj 
itMaaa  of  any  neglect  therein.  The  evidence  ii 
the  record  exhibits  no  proof  of  such  notice  oi 
pnteccdings;  but,  on  the  contrary,  it  showi 
the  •urrender  by  Gibson,  from  want  of  sue) 
■otiee,  of  property  sulUcient  for  his  protection; 
the  possession  by  Harris  of  lai^e  property  when 
the  guaninteed  debt  became  payable;  and  hit 
imKilTmcy  and  discharge  before  Gibson's  knowl- 
ed|(e  of  a  claim  against  him.  French  t, 
Bank  of  Columbia,  4  Cranch,  101;  Douglass  v. 
Bcynolda.  7  Pet  126;  2  Starkie  on  Evidence, 
EtS;  Phillips  T.  Astling,  2  Taunt.  206;  Cam- 
nidge  V.  Allenby,  6  Bam.  &  Cress.  383;  United 
Statca  T.  Hill^as,  3  Wash.  0.  0.  75;  Ramsay  v. 
Weat.  Bank,  2  Penn.  206;  Johnston  v.  Chap- 
nan,  3  Penn.  19;  Isett  v.  Hoge,  2  Watts,  120; 
Thoaias  v.  Calliban,  6  New  Series,  181 ;  Styles 
».  McNeill,  6  New  Series,  206;  Mitchell  y.  Dall, 
t  Hanr.  A  Gill,  76;  Read  v.  Cutta,  7  Qreenl. 
18S. 

Becanae,  it'ia  neither  proved  by  the  record, 
admitted,  nor  agreed,  that  the  notes  on  which 
thi*  action  is  brought  were  presented  for  pay- 
noit,  or  that  payment  thereof  was  demanded, 
other  at  the  Agricultural  Bank  of  the  State  of 
Mississippi,  or  on  the  day  of  the  maturity 
thereof,  or  that  any  notice  of  presentation,  or 
ol  nonpayment  thereof,  waa  given  to  the  said 
GibaoD  or  Harris.  Story  on  Promissory  Notes, 
•CO.  227-230;  3  Kent's  Com.  97,  B9;  Rowe  v. 
Young,  2  Brod.  ft  Bingh.  166;  U.  S.  Bank  v. 
&iith,  11  Wheat.  171;  Wallace  v.  MoConnell, 
13  Pet  136;  Mellon  v.  Croghan,  3  New  .Series, 
433.  431 ;  Smith  v.  Robinson,  2  La.  405 ;  Morton 
T.  Pnllard,  10  La.  652;  Warren  v.  Allnut,  12 
IaL.4M. 
1*  I^  ed. 


Mr.  Justice  UcLean  delivered  the  opinion  of 
the  court: 

This  writ  of  error  is  brought  to  review  a 
judgment  of  the  Circuit  Court  of  Louisiana. 

This  action  was  founded  on  two  promissory 
notea  given  by  Tobias  Gibson,  and  dated  the 
24th  of  December,  1839,  in  which  he  promised 
to  pay  to  William  Harris,  for  value  received, 
■at  the  "Agri cultural  Bank  of  the  State  [*2T1 
of  Mississippi,"  in  one  note,  six  thousand  dol- 
lars, the  Ist  of  February,  1846,  and  in  the  oth- 
er, seven  thousand  dollars,  the  lat  of  February, 
1846.  These  notea  were  given  in  part  considera- 
tion for  a  plantation  and  slaves  in  Louisiana, 
sold  by  William  Harris  to  Gibson,  to  secure  the 
payment  of  which  and  other  notes  a  mortgage 
was  executed  on  the  property.  Tlie  words  ''Ne 
varietur"  were  indorsed  on  the  notes  to  identify 
them  with  the  sale  of  the  estate. 

On  the  2!8t  of  January,  1840.  these  notes 
were  assigned,  in  the  State  of  Mississippi,  to 
the  plaintiff,  as  collateral  security  for  the  pay- 
ment of  a  note  to  her  of  the  same  date,  given 
by  Harris,  who  was  a  citizen  of  Mississippi, 
for  six  thousand  dollars,  payable  twelve  montlis 
after  date.  In  the  sale  of  the  above  property 
there  was  reserved  to  the  vendor  a  right  to  re- 
purchase it  within  ten  years;  and  it  appears 
there  waa  a  redemption  of  the  property  at  the 
price  for  which  it  was  sold,  and  a  reconveyance 
to  Harris  was  executed  on  the  18th  of  Septem- 
ber, 1841.  Two  notes  on  Gibson  were  given  up 
as  a  part  of  the  consideration  for  the  repur- 
chase, but  the  above  two  notes  for  thirteen 
thousand  dollars,  having  been  assigned  by  Gib- 
son to  the  plaintiff,  were  not  surrendered,  but 
Harris  agreed  that  they  should  be  given  ui>  and 
:ancelled,  and  a  mortgage  was  executed  on  the 
property  to  indemnify  Gibson  against  them. 
The  first  mortgage  for  the  consideration  money 
ivas  cancelled.  Harris  became  bankrupt,  and 
took  the  benefit  of  the  Bankrupt  Act  in  1843. 

The  cause  was  submitted  to  the  court  on  the 
Facta,  agreed,  and  a  judgment  was  rendered  for 
the  defendant.  On  several  grounds,  the  plain- 
tiff asks  the  reversal  of  this  judgment. 

The  notes  were  given  in  Louisiana,  but  they 
were  made  payable  and  indorsed  in  Mississippi ; 
wnsequently  they  are  governed  by  the  iaw  of 
Vlississippi.  The  law  of  the  place  where  a  con- 
tract is  to  be  performed,  and  not  the  place 
vhere  it  was  executed,  applies.  The  jndorae- 
nent  of  a  note  subjects  the  indorser  to  the  ob- 
igationa  imposed  by  the  law  where  the  indorae- 
nent  waa  made. 

It  is  contended  that,  under  the  law  of  Mis- 
lissippi,  the  defendant  is  not  bound.  The  Inw 
■eferred  to  is  in  Howard  ft  Hutchinson's  Di- 
[est,  373,  which  declares  that  "all  bonds,  ob- 
igntiona,  single  bills,  promissory  notes,  and 
ill  other  writings  for  the  payment  of  money  or 
,ny  other  thing,  shall  and  may  be  assigned  h.v 
ndorsement,"  etc.,  and  the  assignee  may  bring 
my  action,  etc.,  "and  in  all  actions  coni- 
nenced  or  sued  upon  any  such  original  bond, 
ibligation,  bill  single,  or  prumjaaory  note,  or 
ther  writing  as  aforesaid,  the  defendant  shall 
le  allowed  the  "benefit  of  all  want  of  [*378 
iwfut  consideration,  failure  of  consideration. 
iayments,  discounts,  and  set-offs,  made.  hiid. 
r  possessed  against  the  same  previous  to  notice 
f  the  assignment. 
The   only   question   in    the   ease   i^ich   can 
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■.rise  under  this  statute  is,  whether  the  admit-  Agricultural   Bank  of  HUsisBippi,  whure  they 

ted  facts  constitute  a  defense  to  the  action.  The  were   made   payable,   waa   necessary.      The   ac- 

facts  not  being  within  the  statute  cannot  be  Bet  tion  U  against  the  maker  at  the  notes,  and  it 

up  as  a  defense  under  it.     They  do  not  show  the  money  was  in  the  bank,  or  if  the  parl^  wai 

*'an  illegal  consideration,  a  failure  of  consider-  there  with  the  money  to  pay  the  notes  on  prCB- 

ation,    payment,    discount,   or   set-off."      There  entation,   it   is  matter   of   defenae,   and   conse- 

was  no  pretense  of  payment  of  these  notes  in  queutly  the  demand  at  the  bank  need   not  be 

the  redemption  of  the  property.    They  were  de-  averred   in   the  declaration,  nor  proved  on  tba 

dared  to  remain  in  force,  and  to  be  subject  to  trial.     This  question  was  fully  considered  wid 

extinguishment  when  obtained.    Tlie  case  cited,  decided   in   Wallace   v.   McConnell,    13   Petera, 

of    Parham   v.   Randolph,   4    How.   Miss.    463,  13B. 

was   where   the   note   was  given   for   land,  the  We  think  the  judgment  of  the  Circuit  Court 

title  to  which  failed;  the  failure  of  the  eonsid-  must  be  reversed,  and  the  cause  remanded  to 

erntion   was   held   a  good   defense   against  the  that  court  for  further  proceedings,  conformablj 

note  in  the  hands  of  an  assignee.  That  ease  was  to  this  opinion. 
clearly  within  the  statute. 

These  notes,  being  negotiable,  were  assigned  Order. 

to  the  plaintiff,  for  a  valuable  consideration,       _,,  ...        ,         n     i 

without  notice,  prior  to  the  act  of  redemption.  V"'  =*"'^  **°'^  on  to  be  heard  on  tho  tran- 

That  act  being  a  voluntary  one  by  Harris,  the  «"'P*  ?f  the  record  from  the  Circuit  Court  of 

assignor  of  tlie  notes,   it  could   in  no  respect  ^^^  United  States  for  the  District  of  Louisiana, 

prejudice  the  rights  of  his  assignee.    Under  the  '■'^^  "*"  argued   by  counsel ;   on   consideratioa 

laws  of  Louisiana,  the  ri-lit  of  redemption  may  whereof,  it  is  now  here  ordered  and  adjudged 

be   enforced  against  a   purchaser  of  the  thing  ^7  t""'"  """'t-   ^^at   the  judgment  of  the  said 

liable  to  be  redeemed,  though  that  fact  was  not  Circuit  Court  in  this  cause  be,  and  the  same  ll 

named  in  the  second  sale.     And  when  a  vendor  hereby  reversed,  with  costs;  and  that  this  catut 

recovers  the  possession  of  land,  hy  virtue  of  the  ^^-   ^'"'   *''«   ^^^'^   '^   hereby  remanded  to  the 

power  of  redemption,  he  takes  it  free  of  all  in-  "'■'  Circuit  Court,  for  further  proceedings  to 

cumbrances  created  by  tbe  purchaser.  ^.  ^'^^  therein  in  conformity  to  the  opinion  of 

But  these  principlcB  can  have  no  application  *!"»  «"»'*- 

to  negotiable  paper,  though  given  for  a  thing  .^__^_ 
purchased  which  the  vendor  may  redeem.    The 

purchaser   who   holds   land   or   other   property  ,o.wTTii.r   i^iinn    i>i.;..fiiT  j-  v,^,    r>«a* 

liable  to  b*  redeemed,   reconvBys   the   property  'SAMUEL  DAVIS,  Plaintiff  in  Error,   [  18« 

only    on    the    Daymen t    of    the    consideration  ^-       

money.    And  whether  this  payment  be  made  by  THE   POLICE  JURY   OF   THE   PARISH  ,0F 

returns  of  the  notes  given,  in  money,  or  in  some  CONCORDIA. 

other  manner  acceptable  to  the  parties,  cannot 

be  material.    In  the  present  case,  it  seems.  Gib-  Law  of  nations — treaty  of  St.  Ildefonso  took  ef- 

■on  was  content  to  take  a  mortgaj^  on  the  prop-  feet  day  of  its  dat»— grants  made  thereafter 

erty  reconveyed,  to  indemnify  him  against  the  by  Spanish  Ooveruor  of  Louisiana  not  valid. 

outstanding  notes. 

Prom  the  fact  that  the  notes  were  not  given  Tbe  treaty  of  St.  Ildefonso,  bj  which  Spain  «•«•« 

np.  ™d  m  ind™„ity  .»i.,l  bin,  J.vi.g  been  !ff'S»aS.5"S  SSS.  °.f  S'Sti?  ;i""S 

taken,  a  jury  might  well  presume  that  Gibson  ist  of  OcioIxt,  1800. 

had   notice   of   the   assignment      But   this   was  The    eietutlve    and    leglala tire    branches    at   tHo 

not  important  to  the  right  of  the  assignee.    She  ^^^^^^^^^  ^i,  %i^oTtJ'?^:  coSJf  cSl 

standfi    unaffected    by   the    reconveyance.      The  with    them   in   Its   toirpctiiesa. 

Indorsement  of  the  words  "Ne  varietur"  could  The  prcccd lag  ease,  p.  l^T,  ot  The  United  8Ut<a 

have  no  effect  on  the  notes  which  were  payable  '' ay'^he  "iw   of   nations,   all    treaties,   as   well 

in  Mississippi,  and  which  were  indorsed  to  the  ttrnse  for  ceaslone   of  teriltor;.  as   for  other  pUT- 

piaintiff  in   that  State.     Nor  could   they  have  Pose«.   are   blnOlng   upon   the   conlracting   partly  ■ 

affected  the  negotiable  character  of  the  notes,  dSy  th^"  "esSe'd!' V 

had   thev  been  assigned  in  the  usual   course  of  lalea   back    to   tfie   time 

279*]   •biisineaa  in  Louisiana.     Abat  v.  Gorm-  ^YJ'^"  "("''"''Vm  ™ 

ley,   3    La.  241.  de?lv?ry**   bSt    tetl!^™'^  the'VlmVot  ~gTeDlQg"t^i 

These  notes  were  assigned  to  the  plaintiff,  as  trealf  and  the  actual  delivery  of  tbe  lei-rllorj.  the 

follntcral  security,  by  Harris,  for  tbe  payment  aovereignty  of  the  ceding  power  ceases,  eicept  for 

of  his  note  for  six  thousand  dollars,  executed  at  tlilH  n°c°a'a?;  trpr'^?leVie"and  ent"cl\he  ^t' 

tiie  same  time,  which  constituted  a  lefial  trans-  ttona  of  Ita  social  condition. 

fer  of   the   notfs,   for   the   purpose  stated.      On  those* a^ribulia  of^soverel'gn^tVwhTch'TeiiMa''''*  ** 

the  credit  of  these  notes,  it  may  be  presumed,  tjj^   SpanUH  Governor  of   Louisiana   hafl  'there- 

tlie  plaintiff  received  the  note  of  six  thousand  fore  no  ilEbt  lo  grant  a  perpetaal  ferrj  franoblse 

ilnllnrs  from  Harris  ""  t***  ^'^"'  ■>'  Febraarv,  181)1 ;  and.  conaeguentlT. 

w^-I.          u              -J       J                              .  it    Is    DOC    property    which    was    prolecled    bj    tie 

If  Gibson  he  considered  as  a  guarantor,  as  tceatj  bctweui  France  and  the  Dnlted  states, 
contended,  yet  a  notice  was  not  necesaaiy,  as 

he  received  an  ample  indemnity  against  the  six  rpHIS  ease  was  brought  up  from  the  Suprems 

thousand  dollars  by  the  mortgage.     But  he  was  1   Court  of  the  State  of  Louisiana,  by  a  writ 

not  a  guarantor  in  any  sense  of  that  term.  Har-  of  error  issued  under  tlu  twen^-flfth  Motion 

ris  assigned  the  notes  as  security,  and,  under  of  the  Judiciary  Act. 

the  circumstances,  he  cannot  complain  of  want  As  the    decision  of  the  eonrt  tamed  apon  the 

of  notice  ot  his  own  default.  aingle  point  when  the  trea^  of  St.   Ildefonso 

No   demand  of   the   notes,  when  due  at  the  became  operative,  so  far  as  to  extinguish  the 

138  BowMrd  t. 


Da.VIB    v.    ThK    POLICB    JUBE    OF    COHCOBDIA. 


I  r^bt  of  the  Spftnlah  Governor  to  grant  a  per- 
I  |i-iiial  /ranchise,  it  ie  not  neccHsarj  to  give  a 
F  iiiiiltd  statnaent  of  the  facte  in  tbie  easf,  not 
f  nf  tie  arguments  of  counael  upon  the  points 
'  aM  nrs  not  ineluded  in  the  decision  of  the 
r   MorL 

Th  lollowing  sammaiy  will  ■uSlcientlj- 
pliin  lit  rase: 

Ikrii,  the  plaintifT  ia  error,  filed  hia  petition 
ii  Ibc  N'inth  District  Court  of  the  State  of 
na,  in  and  for  the  Parish  of  Concordia. 
OT  the  7th  of  Februarj-,  1840,  in  wUi^h  lie  »etH 
lorth,  that  the  Marquis  de  Casa  Calva,  tUeiL 
Gn-Fmor-General  of  the  Province  of  ]j>uiHiaiia, 
oatbe  18th  of  Februarj-,  1801,  granted  to  one 
IVmai  Thompson,  then  of  said  parish,  the 
pmikege  of  a  ferry  at  the  post  of  Coiienriiia,  in 
aid  )iari»h.  opposite  to  the  then  town,  now 
fltf,  of  Xatchez,  as  a,  privilege  to  be  attached 
M  the  plantation  of  said  Xlumijison,  wliicli  he 
Ibn  poaseaaed.  In  order  that  from  that  place  he 
nifU  hare  and  enjoj  the  exclusive  privilege, 
•tc.  lor  reawinable  and  customary  toll,  as  it 
■iglit  be  established  ;  and  on  conilition  that  he, 
tk  laid  Thompson,  would  cli^r  a  certain  pub- 
He  mad  or  highway  from  the  said  poat  n'  Con- 
eecAtothe  Bayou  Cocadelle  (Cocodrillo),  in 
111*]  *»aid  P.iriah.  That  Thompson  fully 
jainnaed  the  said  condition,  as  appears  by  tlie 
ortiSeate  of  Joseph  Vidal,  the  commandant  at 
mli  post  of  Concordia.  That  Thompson  en- 
Inrd  upon  the  privilege  aforesaid,  and  per- 
fnnsrd  the  duties,  and  enjoyed  the  profits  ot 
•ud  leny,  until  the  10th  of  October,  1S0.1,  when 
koiveyed  to  Joseph  Vidal  all  his  right,  title, 
tti  iatereat  in  and  to  said  ferry  and  said  tract 
i4  hud.  That  the  tract  of  land  to  which  the 
frinlege  was  attached  wa*  sold  by  Thompson 
toFidal  for  the  i'lim  of  four  thousand  dollars; 
vka  the  land  without  the  ferry  would  not  at 
tkt  time  have  been  worth  more  than  eight  hun- 
•fnd  dollars.  That  said  Vidal  entered  into  pos- 
'CKion  of  said  ferry  and  plantation,  and  on- 
tisiud  to  keep  and  enjoy  the  same  until  the 
T(ar  1817,  when  he  sold  and  delivered  the  same 
to  petitioner.  That  petitioner  thus  became  the 
"ner  of  the  aaid  tract  of  land,  and  the  lawful 
pnprietoT  of  the  exclusive  privilege  of  keeping 
Mid  terry.  That  by  the  laws,  usages,  and  cus- 
um  of  the  Spanish  government  at  the  date  of 
wi  grxnt,  said  grant  operates  to  the  eicluaion 
riinv  other  ferry,  for  the  distance  of  one  league 
ibore  and  one  league  below.  That  the  title  of 
prtilioner,  acquired  from  the  Spanisli  govern- 
■irat.  baa  also  a  prescriptive  ri^ht,  founded  on 
t^  piMsesBion  and  enjoyment  thereof  by  him- 
Mlf  and  vendors  since  1801. 

The  petitioner  then  set  forth  that  the  Police 
Jaiy  of  the  Parish  of  Concordia,  in  April.  183[l, 
irtablished  a  ferry  across  the  Mississippi,  from 
Ihetown  of  Vidalia,  in  the  Parish  of  Concordia, 
t0  the  city  of   Xatcbez,   which  conilicted   with 

The  answer  admitted  the  establishment  of 
tie  ferry  by  the  Police  Jury,  averred  their  right 
to  do  so,  and  contested  the  plaintiJI's  claim  up- 
on (TTounds  which  it  is  not  necessary  here  to 
mention.     Evidence  was  taken  on  both  sides. 

On  the  nth  of  June,  1B4I,  the  Ninth  Dis- 
trict Court  gave  judgment  for  the  defendants. 

The  case  was  carried  to  the  Supreme  Court 
of  Louisiana,  which,  at  October  Term,  1841, 
nvcraed  the  judpnent  of  the  District  Court. 
IS  I,,  ed. 


upon  matters  of  evidence.  It  ia  reported  in  19 
Louisiana  Reports,  G33. 

Upon  the  second  bearing  before  the  Ninth 
District  Court,  judgment  was  rendered  for  the 
petitioner  Davis,  which,  upon  being  again  car- 
ried to  the  Supreme  Court,  was  again  reversed, 
and  judgment  rendered  for  the  di'fendants. 
This  laat  caae  is  reported  in  1  Ia.  Ann.  Rep, 
288. 

The  petitioner,  Davis,  sued  out  a  writ  of  er- 
ror, and  brought  the  case  up  to  this  court. 

•ft  was  argiied  by  Messrs.  Coie  and  [•283 
Gilpin  for  the  plaintiff  in  error,  and  Mr.  Jones 
for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  con- 
tended ; 

1.  The  plaintiff  contends  that  the  grant  under 
which  be  claims  originated  in  a  contract  by 
which  the  exclnsive  privilege  of  keeping  a 
ferry  in  front  of  hia  plantation  was  given  to 
Thomas  Thompson,  in  consideration  for  mak- 
ing a  road,  which  be  did  make. 

2.  That  the  words  "con  exclusion,"  in  the 
grant,  mean  that  the  sovereign  or  his  agents 
shall  not  establish  another  ferry  within  a  rea- 
sonable distance  of  his  own, 

3.  That  the  ferry  attempted  to  be  eatabliabed 
at  Vidalia  by  the  defendant  is  on  the  same  lino 
of  travel,  and  in  the  immediate  vicinity  of  his 
grant;   and,  if  it  goes  into  operation,  the  obli- 

tion  of  the  contract  which  he  holds  will  be 
paired,  and  his  benefit  greatly  diminished, 
ntrary  to  the  true  intent  and  meaning  of  the 

Recognising  the  supervising  authority  of  this 
court,  and  yielding  to  the  supposed  exposition 
of  law,  by  this  tribunal,  the  Supreme  Court  of 
Louisiana  decided  that  the  words  con  exclusion 
ptible  of  an  interpretation  different 
from  that  given  to  them  by  complainant's  coun- 
sel; and  therefore  it  was  incumbent  on  that 
court  to  give  to  that  expression  this  narrow  and 
restricted  meaning.  On  the  part  of  the  plaintiff 
error,  it  will  be  contended  that  this  court 

This  case,  on  the  same   pleadings,   has  been 
;ce  before  the  Supreme  Court  of  Louisiana; 
the  first  occasion,  reported  in  19  Louisiana, 
533,  it  came  up  on  bill  of  exception  taken  on  the 
trial  on  sundry  ruling  of  the  District  Court  as 
the  admission  or  rejection  of  testimony.    The 
plaintiff's  title  was,  however,  then  exhibited,  ;l^■ 
"t  now  is,  and  sustained  by  the  same  document- 
iry  evidence  which  is  now  produced.    The  valid- 
ity of  this  title  was  then  denied  by  defendant,  an 
■■  now  is,  and  was  then  at  issue.    Yet.  through- 
it  the   entire  argument  of  counsel,   and   the 
,iinion  of  the  court,  no  doubt  is  breathed  as  tn 
the   extent   of   the   privilege   fmhraced    in   the 
grant.    The  cause  was  remanded,  with  instruc- 
tions to  the   District  Court  as  to   the  compe- 
tency of  testimonv  alone. 

On  the  second  Vial,  the  District  Court  dirl 
inform  to  these  directions,  and  a  verdict  wn» 
rendered  for  the  plaintiff. 

On   a  second  appeal  to  the  Supreme   Court. 

every  point  which  was  decided  in  the  District 

Court  directly  was  affirmed ;   but  a  new  point 

IS  gratuitously  taken  bv  that  court,  on  wliicli 

\  decision  was  adverse  to  plaintiff:   and  thi- 

lint  is  that  which  'is  alone  presented   ('28:1 

this  writ  of  error,     1  Louisiana  Ann.  Rep. 


t-293. 
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283  SuntBUE  CoDKi  OF  ■ 

The  Loufaiana  court  appeared  to  think  this 
case  closM  by  the  Charlee  River  Bridge  eaae, 
in  11  Peters,  423,  and  understood  it  aa  asserting 
"that,  if  any  other  meaning  can  be  given  to  a 
grant  besides  that  which  would  surrender  for- 
ever a  francbisE,  and  &  part  of  the  sovereign 
power,  that  meaning  must  be  preferred."  We 
contend  that  the  language  and  meaning  of  this 
court  in  the  case  cited  have  been  misunder- 
stood; and  that  no  such  doctrine  ought  to 
govern  the  present  case. 

We  shall  further  contend — 

1.  That  the  mere  ^rant  of  a  ferry  privilege 
across  the  Missisaippt,  by  competent  authori^, 
impliea,  ex  vi  termini,  an  exclusion  of  all  other 
ferry  rights,  not  only  by  private  unlicensed  in- 
dividuals, but  operates  to  exclude  the  sovereign 
from  making  a  similar  grant,  or  one  which  will 
oonllict  with  it,  and  impair  or  destroy  its  value 
to  another. 

2.  That  the  grant  in  this  case,  con  exclusion, 
is  such  an  express  recognition  of  such  exclusive 
right. 

3.  That  this  is  a  case  of  express  contract,  by 
which,  for  a  valuable  consideration,  Thompson 
became  the  purchaser  of  an  exclusive  ferry 
privilege. 

4.  That  the  uninterrupted  and  uncontested 
right  thus  claimed,  having  been  exercised  and 
enjoyed  by  himself,  and  those  under  whom  he 
claims  title,  for  a  period  of  thirty-eight  years, 
furnished  the  most  conclusive  evidence  of  title 
against  defendants. 

The  authorities  relied  upon  to  sustain  these 
positions  are  those  referred  to  in  the  cases 
already  cited  from  the  Louisiana  Reports,  and 

11  Peters;  with  the  opinion  of  this  court,  pro- 
nounced during  the  present  term,  in  the  Illinois 
Ferry  case — confirming  the  views  here  taken 
of  the  Charles  River  Bridge  case.  West  River 
Bridge  v.   Dix,   6   How.   607;    25   Wend.   031; 

12  Pet.  436;  1  How.  194;  Partidas,  3,  18,  28, 
37,  39,  6,  7,  20;  Just.  Dig,  8,  1,  20.  42,  B,  1;  1 
La.  Dig.  448,  478;  2  lb.  241;  2  White's  New 
Rec.  190,  194,  516;  2  Martin's  Treat.  329;  2 
8Ut.  at  Large,  246,  283,  324;  B  lb.  202;  Jji. 
Code  of  Prac.  6.  206. 

The  sovereit^ty  of  Spain  existed  in  full  force 
at  the  time  of  the  grant,  and  the  property  de- 
rived under  it  was  protected  by  the  treaty 
with  France.  Treaty  of  St.  Ildefonso  of  1st 
October,  1800,  2  White's  New  Rec.  610;  Treaty 
of  Madrid,  2Ist  March,  1801,  2  Martin's  Treat. 
Sup.  329;  Royal  Order  of  DciEvery,  15th  Octo- 
ber, 1802,  2  White's  New  Rec.  190:  Treatv  of 
Paris,  30th  April,  1803,  8  Stat,  at  Large,  202. 
284*]  'The  second  point  made  by  Mr.  Jones, 
for  the  defendant  in  error,  was  as  follows: 

II.  The  grant  in  i^uestion,  whatever  the  na- 
ture or  extent  of  the  interest  intended  to  he  con- 
veyed by  it,  never,  for  an  instant,  had  any  va- 
lidity, as  against  the  United  States  or  the  State 
of  Louisiana. 

1st.  Bi'cause  it  was  not  one  of  those  complete 
and  consummato  grants,  the  validity,  force,  and 
pflect  of  which  were  left  by  Congress  to  be  de- 
termined by  the  general  principles  and  rules 
of  international  law,  but  was  executory  in  its 
nature,  as  being  dependent,  for  its  consummate 
force  and  effect,  upon  the  performance  of  a 
condition  by  the  grantee,  and  therefore  within 
tlif>  purview  of  the  laws  of  the  United  Stntos 
making   it  necessary   for  all   but   consummate 


E  United  States. 


under  the  authority  of  Congress.  Lam  of 
United  States  and  judgments  of  this  court  in 
execution  of  them,  hereinafUr  cited  to  other 
points,  and  passim. 

2d.  Because  the  treat;  of  St  Ildefonso,  as 
between  the  parties  to  it,  operated  from  it« 
date;  and  instantly  transferred  to  France  all 
the  rights  of  municipal  sovereignty  and  eminent 
domain  then  appertaining  to  the  torritorial  sov- 
ereign; which  Spain  was  bound  to  transmit 
undiminished  and  intact  to  France.  During 
the  time  that  Spain  occupied  the  province,  be- 
tween the  date  of  the  treaty  (1st  October  1800) 
and  the  delivery  of  the  province  over  t» 
France  (30th  November,  1803),  the  possession 
and  the  dominion,  remaining  with  her,  wer* 
held  in  trust  for  France.  The  authority  re- 
sulting from  such  possession  and  dominion  woft 
limited  to  the  ordinary  acts  of  local  adminis- 
tration, the  preservation  of  order  and  the  dv* 
execution  of  the  laws,  and  extended  not  even 
to  the  granting  away  of  royal  demesnes  or 
crown  lands,  far  less  to  the  irrevocable  aliena- 
tion of  any  portion  of  the  eminent  domain,  or 
to  the  diminution  of  any  of  the  rights  of  ulti- 
mate sovereignty  then  enjoyed  by  the  territorial 
sovereign. 

Even  the  United  States  are  held  to  hftve 
taken  the  dominion  of  all  the  territories  ceded 
to  them,  including  whatever  was  ceded  either 
by  particular  States  or  by  Francp,  under  a 
strict  trust  for  the  new  States  intended  to  bi- 
carved  out  of  such  territories;  and,  as  such 
trustees,  bound  to  transmit  all  the  rights  of 
municipal  sovereignty  aud  eminent  domuin  un- 
impaired to  the  new  States;  and  were  therefore 
incompetent  to  grant  away  from  the  new  States 
any  navigable  waters,  or  the  soils  under  them, 
or  the  shores,  or,  in  short,  any  land  below  the 
ordinary  high-water  mark.  Pollard  v,  Bogan, 
3  How.  221,  et  se^. 

*  But  all  question  of  the  disabling  [*285 
effect  of  the  treaty  of  St.  Hdefonso,  from  il> 
date,  upon  Spanish  authority  to  grant,  or  in 
any  way  to  diminish,  either  the  crown  lands  or 
any  rights  of  territorial  sovereignty,  was  com- 
pletely closed  in  three  months  after  the  deliv- 
ery of  Louisiana  to  the  United  States,  by  att 
act  of  Congress  positively  repudiating  ail  Span- 
ish grants  made  after  the  1st  of  October,  1800. 
with  an  exception  of  actual  settlers  before  that 
dato;  and  this  court,  conforming  to  the  rule  so 
repeatedly  laid  down  in  its  own  adjudications, 
which  binds  the  Judicial  Department  to  fol- 
low the  lead  of  the  Political  Itepartment  of  the 
government  in  the  practical  construction,  as- 
sertion, and  execution  of  all  such  national 
rights  as  are  acquired,  and  of  all  such  national 
obligations  ns  are  incurred,  by  treaty  stipula- 
tion, has  repeatedly  adjudged  Spanish  grants 
to  be  void,  because  made  after  that  date.  Act 
of  Congress,  26th  March,  1804,  erecting  Loui- 
siana into  two  territories,  2  Stat,  at  Large, 
283;  Foster  and  Elam  v.  Neilaon,  2  Pet.  2fl3; 
Garcia  v.  Lee,  12  Pet.  915 ;  Pollard  v.  Kibbe, 
14  Pet.  03. 

It,  therefore,  the  grant  now  in  question  be 
taken  as  goin,i;  to  vest  a  perpetual  and  irrevo- 
cable franchise  in  the  grantee,  it  bound  neither 
France  nor  th^  Ignited  States.  The  utmost  ex- 
tent of  jurisdiction  then  -remaining  in  any 
fi  LiC  Howard    ». 


Ua  Davis  v.  Tuk  Police  Jiar  or  Conoobuia.  285 

,     SfHiih  aotboritT  over  ferries,  wag  to  licence  I      Tbe  first,  aucond,  and   fourth  points  iaToWe 
!    iBd  wjuUte  them ;   bo  u  that  the  terra  of  no    questions  of  what  the  aovyrcign  muj-  do,  or  not 
Semt  ihnuld  go   bejond  the  duration  of  the    do,  in  grajitiiig  a  second  ferrv  franchise  whirh 
umfurtTj   poooession    kod   dominion   held   b;  1  impairs  the   value  of  one  previously  granted; 
Sptia-  I  also,  whetlier  the  words  con  exclusion,  in  the 

I  grant   to    'lliompson,    mean   an   exclusive   and 
Mr.  Justice  Wayne  delivered  the  opinion  of  i  perpetual  ferry  franchise;   and  Instly,  whether 
tk«nrt:  I  its  long  use  by  Thompson  and  those  claiming 

Then  is  enongh  upon  the  record  of  this  case  from  him  is,  or  is  not,  conclusive  proof  of  the 
tefiw  this  oourt  jurisdiction,  but  not  enough-  franchise,  and  that  they  may  claim  it  prescrip- 
U  lire  the  appellant  the  relief  for  which  he  tively.  All  of  these  are  questions  depending 
ku  bronght  it  here.  .  upon  the   provincial   laws  of  Louisiana,   when 

Elil  complaint  ia,  thftt  the  application  of  the  belonging  either  to  France  or  Spuin;  upon  its 
lis  01  Louuiana,  for  the  establishment  of  fcr- j  territorial  law  afterward,  when  it  became  a 
fWi  (!  Uwt.  Dig.  142;  3  Alart.  Dig.  202)  to  a  part  of  the  United  States;  and  upon  such  laws 
itnf  fraochiae  claimed  by  him,  from  Concordia  aa  may  have  been  passed  and  continue  to  be  in 
ta  Naich*!.  is  an  invasion  upon  a  right  of  prop-  I  force  in  the  State  of  Louisiana.  Neither  of 
«rtT  ieeured  by  tbe  third  article  of  the  trcnly  '  them  involves  the  validity  of  a  treaty  or  litat- 
bttvecn  the  United  States  and  the  Republic  of '  ute  of,  nor  an  authority  exurciscd  'un-  [*28T 
FnBR,  ceding  Louisiana  to  the  former;  and  der  the  United  States;  nor  the  validity  of  a 
Htl  it  impairs  the  obligatibn  of  a  contract,  j  statute  or  an  authority  exercised  under  a  State, 
lUA  «as  entered  into  between  the  Marquis  de  I  on  the  ground  of  heing  repugnant  to  tlie  Con- 
C*H  Calvo  and  une  Thomas  Thompson,  on  tbe  i  stitution,  treaties,  or  laws  of  the  United 
lltk of  Febnury,  IBUl,  granting  to  Thompson  |  States;  nor  do  they,  or  either  of  theui,  draw  in 
a  Itir;  at  the  post  of  Concordia  to  Natchez,  \  question  the  construction  of  any  clause  of  the 
ua  privilege  to  be  attached  to  his  plantation,  :  Constitution,  or  of  a  treaty  or  statute  of,  or 
<m  coBdition  that  Thompson  would  clear  a  .  commission  held  under,  the  United  States. 
folik  road  from  Concordia  to  the  Uayou  Coco-  '  Wliat  we  have  to  decide  in  this  case  ia, 
Ailla.  The  appellant  claims  tbe  frBiii'liiw  and  '  whether  or  not  the  franchise  of  a  ferry  given 
lud  10  which  it  was  attached,  as  a  purcliuscr  '  by  the  Alarquia  de  Casa  Calvo  to  Thompson  is 
•I  b«ii  from  Joseph  Vidal,  who  bought  from  a  property  pruteeted  by  the  treaty  by  which 
Tkocpion,  the  graiilec,  on  the  Kith  of  Ucluber, '  Luuismna  wua  ceded  to  the  United  SIhIcs,  or  a 
U*'i  19u3.  It  is  'furtbur  Said,  that  hy  the  ;  contract  bought  by  Thompson  for  a  rsluable 
hv,ouges,aad  customs  of  Spain,  in  Jjouiaiana,  ^  consideration,  which  has  been  impaired  by  the 
It  iLc  date  of  tbe  grant,  no  other  ferry  could  action  of  the  I'olice  Jnry  of  Concordia,  under 
h  atataliahEd  within  a  league  above  or  below  I  the  laws  of  Louisiana. 

it!  loeaUtT.  The  interference  with  the  fran-  I  Now,  in  our  view  of  the  case,  it  matters  not 
(Uu  if  uid  to  be  the  establishment  of  another  !  what  merits  Thompson  may  have  had  in  get- 
fen;  by  the  Police  Jury  of  Concordia,  from.tlie  |  ting  his  privilege  of  a  ferry;  whi-iher  he  made, 
IMi  of  Vidalia,  in  that  p;iri.-^h,  to  the  city  of  or  did  not  make,  the  road  from  the  post  of 
Si-.i-tirt.  The  validity  of  this  proceeding  is  Con<.*ordia  to  CocodriUo;  or  how  long  he  and 
aUn  in  question,  on  the  ground,  aa  we  have  |  those  claiming  under  him  have  had  IJie  uhc  of 
»lft«Jy  said,  of  its  being  contrary  to  a  treaty  ,  the  privilege;  or  what  w«ru  the  powcia  of  the 
ud  lu  CoDstitutiun  of  the  United  States.  Uoth  ,  Governor  of  Louisiana  to  grant  such  a  fr.tn- 
biiiaj  been  decided  by  the  highest  court  in  ,  chise,  or  to  what  extent  otliur  oUioers,  acting 
Ujuuuia  aguinst  the  rights  claimed,  the  cause  tentpurarily  as  governors,  could  exercise  the 
ii  bcure  us,  under  the  provisions  of  the  twuii-  powers  of  sovereignty,  delegated  to  one  who 
ij-nhh  section  of  the  Judiciary  Act  of  17811.  .  was  so  by  commission;  or  what  were  the 
Ii  lupport  of  the  appclluni'a  case,  his  coun-  '  usages  in  Lcmi^iana,  before  it  wua  ct'did  to  the 
Hi  irgt.  1st-  That  tlte  grant  of  a  ferry  privi-  I  United  States,  in  respect  to  ferrj'  grains  and 
lrf»  uiuss  tbe  Mississippi,  by  competent  au<  the  use  of  them — if  the  sovereignly  ui  Spain  in 
duiiity,  implies,  ex  vi  termini,  an  exclusion  of  Louisiana  had  been  imrted  with  when  the  ^lar< 
iL  aiDCT  ferry  rights,  not  only  by  private,  un-  |  quis  dc  Casa  Calvo  gave  this  ferry  right  to 
lon^  individuals,  but  operates  to  exclude  ;  Thompson.  Had  the  Alarcjuis,  at  the  lime  it 
:te  Mvereign  from  making  u  similar  grant  to  ,  wa:i  dioue,  supposing  him  to  liave  been  exercis- 
uuber,  wiiich  will  couilict  with  it,  or  impair  ,  iug  the  pleiiaiy  power  of  a  governor  of  Louisi- 
«  dtatroy  its  value.  2d.  That  the  grant  in  |  ana,  any  ullicial  faculty  to  delegate  to  a  sub- 
lUi  i»je,  con  exclusion,  is  an  eipreas  recngni-  ;  ject  of  the  King  of  Spain,  aa  a  franchise,  a  por- 
lioB  of  iuch  exclusive  right.     3d.  That  this  is    ''  '.••■■ 

>cue  ol  express  contract,  by  which,  for  a  val< 
usblc  CDDdi deration,  Thompson  became  a  pur- 
i-luMr  oi  an  exclusive  ferry  privilege.  4th. 
fBii  the  uninterrupted  right  thus  claimed, 
UTiag  been  exercised  and  enjoyed  by  the  ap- 
^Lim,  and  those  under  whom  he  claims,  for 
'•iiny-eighl  years,  is  conclusive  evidence  of  ti- 
de Bgaiiut  the  defendants. 

Vc  have  placed  the  point  in  the  case  upon 
which  tbe  jarisdiction  of  this  court  attaches  '  - 


tion  of  the   king's  royal  privilege  or  prc-ruga- 

The  contract  must  be  tc'lcd,  as  all  others  are, 
whether  lliey  are  national  or  private,  by  the 
eompi-teney  of  the  parties  to  make  it.  If  that 
does  nut  exist,  nolliiiig  can  be  claimed  under  it, 
except  such  equities  as  may  have  arisen  tu 
either  from  the  conduct  of  one  or  the  other  of 
them  in  the  transaction. 

The  transaction  in  this  case  is,  that  the  Mar- 
Casa  Calvo,  Uovernor-ljeneral   of   the 


.mr  connvctioD  with  tha  points  just  read,  to    I'lovinec  ot  Louisiana,  granted  t 
-km  that  three  of  them  are  not  re-oxainiiiable  '  Thompson,  on   the   lUtb   of   Februarj-,  181)1,  a 
-r  Ibi*  court,  however  they  may  have  been  ad-  '  ferry  at  the  post  of  Concordia,  oppo>ile  to  the 
jBnu3iii.-<l  iiy  the  court  below.  '  town  of  Natchez,  aa  a  privilqce  to  be  attached 
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to  the  plantation  he  posBttascd,  "in  onler  that 
from  that  place,  with  excluBive  privilege,  he 
may  carry  on  the  ferry  across  the  river,  de- 
manding and  receiving  only  the  prices  most 
equitable  and  customary  which  may  be  estab- 
lished with  the  accord  of  the  commandant  of 
28S*]  the  post  of  "Concordia" — "que  se  fixa- 
I'an  con  acuerdo  del  dicho  com m andante." 


treaty  of  St.  Ildpfonso  was  made,  by  which 
Spain  retroceded  to  France  the  Province  of 
Louisiana.  The  terms  and  conditions  of  that 
treaty  we  will  speak  of  presently,  a£  far  as  it 
may  be  necesBary  to  do  so,  after  we  have 
shown  the  views  taken  by  the  different  depart- 
ments of  the  government  of  the  United  States 
of  the  obligations  of  it,  when  they  began,  and 
when  the  full  sovereignty  of  Spain  ceased  over 
Louisiana. 

Each  of  them  has  said  officially,  that  the 
sovereignty  of  the  King  of  Spain  for  granting 
lands  in  Louisiana  ceased  with  the  signatures 
of  the  treaty  of  St.  Ildefonso,  on  the  1st  of  Oc- 
tober, 18D0.  Within  a  year  after  the  cession 
of  Louisiana,  Congress,  having  learned  that 
concessions  for  lands  had  been  made  by  the 
governors  of  Louisiana,  between  the  Ist  of 
October,  1800,  and  the  30th  of  April,  1S03,  the 
date  of  our  treaty  with  France,  passed  an  act 
declaring  all  such  concessions  void,  and  of  no 
effect  in  law  or  equity. 

This  act  was  passed  coincidentjy  with  what 
had  been  the  declaration  of  the  Executive  De- 
partment of  the  government.  This  court  has 
liaid  the  same  in  several  cases.  In  the  case  of 
The  United  Stales  v.  Joseph  Rcynes,  decided  at 
this  term,  it  has  been  re-allirmed,  with  a,  more 
extended  examination  than  liad  been  made  be- 
fore of  the  treaty  of  St.  Ildefonso,  that  also  be- 
tween the  French  Republic  and  the  King  of 
Spain,  signed  in  Madrid,  on  the  2Ist  of  March, 
1801,  with  the  order  of  Barcelona  for  the  de- 
livery of  Louisiana  to  France  in  execution  of 
both  treaties,  and  of  t!ie  treaty  between  France 
and  the  United  Slates  in  connection  with  the 
actual  delivery  of  the  province  to  the  United 
Stales,  on  the  20th  of  December,  1803,  by 
Lauasat,  the  commissioner  of  the  French  gov- 
enuneat  appointed  lor  that  purpose.  The 
treaty  of  fit.  Ildefonso  may  be  liiund  in  21 
White's  New  Rec.  616;  that  of  Madrid  of  the 
2lBt  of  March,  ISOl,  in  2  Martin's  Treaties 
Sup.  328,  and  in  2  White,  501;  the  royal  ord^r 
given  at  Barcelona,  and  the  proceeding  there- 
on, in  2  White's  Kecop.  from  100  to  lOH  in- 
clusive; the  treaty  between  France  and  the 
Uniwd  States,  2  White's  Recop.  lOlS;  and  the 
»ct  of  delivi'iy  by  France  to  the  United  Slates, 
2  White's  Recop.  from  225  to  228  inclusive. 

In  Keynes'  case,  the  judgment  of  the  District 
Court  atHrming  his  grant  was  reversed,  on  the 

evund  that  the  treaty  L.i'lween  France  and  the 
nitcd  States  gave  to  the  latter  all  the  rights 
acquii'cd  by  France  by  the  treaty  of  St.  llde- 
28U*]  fon«o,  and  "that  the  political  sover- 
eignty of  the  King  of  Spain  in  Louisiana  to 
grant  land  ceased  with  the  date  of  it,  on  the 
Ist  of  Uctuber,  1300. 

We  will  now  show,  that  the  decision  in  that 
vniic  accords  with  the  received  usages  of  na- 
tions in  respect  to  rights  acquired  under 
treuiios;  that  it  is  sustained  by  all  that  we  now 
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know  of  what  were  the  relations  between 
France  and  Spain  at  the  time  of  the  event,  and 
the  motives  of  the  two  governments  for  enter- 
ing into  the   treaty  of  St.  Ildefonso. 

All  treaties,  as  well  those  for  cessions  of  ter- 
ritory aa  for  other  purposes,  are  binding  upon 
the  contracting  parues,  unless  when  otherwise 
I  provided  in  them,  from  the  day  they  are  signed. 

The  ratification  of  them  relates  back  to  the 
time  of  signing.  Vattcl,  B.  4,  c.  2,  sec.  22; 
Mart.  Summary,  B.  8,  e.  T,  sec  5. 

It  is  true,  that,  in  a  treaty  for  the  cession  of 
territory,  its  national  character  continues,  for 
all  commercial  purposes;  but  full  sovereignty, 
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for  the  exercise  of  it.  does  not  pass  to  the 
tion  to  which  it  is  transferred  until  actual  de- 
livery. But  it  is  also  true,  that  the  exercise  of 
sovereignty  by  the  ceding  country  ceases,  ex- 
cept for  strictly  municipal  purposes,  especially 
for  granting  lands.  And  for  the  same  reason 
in  both  cases  j  because,  after  the  treaty  is 
made,  there  is  not  in  either  the  union  of  pos- 
session and  the  right  to  the  territory  which 
must  concur  to  give  plenum  dominium  ct  utile. 
To  give  that,  there  must  be  the  jus  in  rem  and 
the  jus  in  re,  or  what  is  called  in  the  common 
law  of  England  the  juris  et  seisnre  eonjunctio. 
"This  general  taw  of  property  applies  to  the 
right  of  territory  no  less  tlinn  to  other  rights, 
and  all  writers  upon  the  law  of  nations  concur, 
that  the  practice  and  conventional  law  of  na- 
tions have  been  conformable  to  this  principle." 
Puffendorf  par  Bartjeyrac,  lib.  4,  c.  il,  sec.  S, 
note  2. 

In  this  case,  after  the  treaty  was  made,  and 
until  Louisiana  was  delivered  to  France,  its 
possession  continued  in  Spain.  The  right  to 
the  territory,  though  in  France,  was  imperfect 
until  ratified,  but  absolute  by  ratification  from 
the  date  of  the  treaty.  Such  was  the  manifest 
intention,  from  the  promise  and  engagement 
of  Uis  Catholic  Majesty,  in  the  third  article  of 
the  treaty;  conditional  upon  the  execution  of 
the  stipulations  of  the  treaty  relative  to  the 
Duke  of  Parma;  but  becoming  retroactively 
absolute  from  the  time  of  the  signature  of  the 
treaty,  as  soon  as  these  conditions  were  per- 
formed, or  when  others  for  the  same  end  were 
substituted  by  the  contracting  parties. 

The  disability  of  France,  or  her  refdsal  to 
perform  the  conditions  for  which  the  retroces- 
sion was  to  be  made,  would  have  released  the 
King  of  Spain  from  his  promise  and  engage- 
ment to  'make  it.  It  may  also  be,  that  ['290 
I  the  conditions  were  to  be  performed  by 
France  in  the  time  mentioned  in  the  first  arti- 
cle, and  tliat  Spain  was  to  keep  possession  of 
the  territory  as  a  security  for  that  perform- 
ance. But  in  either  case,  our  conclusions  that 
the  rights  of  France  attached,  and  that  tha 
sovereignty  of  Spain  ceased  from  the  signatura 
of  the  treaty,  would  not  be  weakened;  as  the 
Republic  of  France  and  Uis  Catholic  Majesty 
entered  into  another  treaty  on  the  21st  of 
Murch,  1801,  to  dclt'rminc  in  a  positive  man- 
ner what  States  were  to  be  given  to  the  infant 
Duke  of  I'arma,  as  an  equivalent  for  tite 
Duchy  of  Parma.  In  which  it  is  also  declared, 
that  thi?  second  tri'aty  liad  iis  origin  in  that  in 
which  the  king  cedes  to  France  the  possiioiult 
of  Louisiana.  And  further,  that  the  cuntiilvt- 
ing  parlies  agree  to  carry  iiilo  elfcct  inc  article* 
of  tliat  iK'uly,  and  that,  while  tlx'  'liHicullli-a 
Uowu4  •. 
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with  regard  to  tben  sre  in  process  of  vrange- 
mtnt,  the  present  treaty  shall  not  destroy  th« 
n'ghti  of  either  pBrty  under  the  first  treaty. 
Aod  if,  >B  has  been  hbJi!,  possession  was  meajit 
to  be  held  bj  Spain,  as  a  security  for  the  ful- 
fltlment  of  the  treaty  by  France,  until  the  time 
when  the  delivery  was  to  be  made,  that  purpose 
mtnt  be  considered  as  exclusive  of  any  larger 
intent.  The  order  given  by  Spain  for  the  deliv- 
ery of  the  territory  to  France  precludes  all  in- 
quiry about  the  performance  of  the  stipulations 
of  the  treaties  by  either  of  the  contracting  par- 
tie«-  Its  terms,  as  is  said  in  Reynes'  case,  ac- 
knowledge that  the  right  of  France  to  the  ter- 
ritory ceded  was  complete,  and  that  the  sover- 
figaty  of  Spain  over  it  ceased  with  the  aigna- 
inre  of  the  treaty  of  St-  XldefouBO. 

Thia  view  of  the  subject  is  confirmed  by  the 
luhaeqnent  conduct  of  Spain.  When  her  rela- 
tions with  France  had  become  less  amicahic 
than  they  liad  been,  and  it  was  rumored  that 
Franee  waa  negotiating  a  sale  of  Louisiana  to 
the  United  State*,  the  Secretary  of  State  o( 
^mn,  Don  Pedro  Cevallos,  wrote  to  our 
Minister,  Mr.  Charles  Pinckney,  remonstrating 

yjnat  the  proceedings  of  France  in  dispoatug 
Louisiana.  He  dedared,  also,  if  the  United 
States  bought  it,  that  it  would  be  an  abso- 
Ivtc  nnllity,  as  France  had  formally  and  posi- 
tively engaged  not  to  sell  it.  No  other  com- 
plaint was  then  or  afterwards  made  in  respect 
to  the  right  o'  France  to  Louisiana,  or  wlitn 
those  righU  began.  2  White's  Recop-  646.  Of 
eonrse,  as  there  was  nothing  of  the  liind  in  the 
treaty,  the  remonstrance  was  disregarded,  and 
thepurchase  was  made. 

There  will  be  found  also,  in  the  order  given 
for  the  delivery  of  Louisiana  to  France,  a,  fur- 
ther eonfimiation  that  the  King  of  Spain  had 
sot  his  former  sovereignty  over  it  after  the 
treaty  of  St.  Ddefonso  was  signed,  and  that 
his  ministers  did  not  think  he  hud  in  the  inter- 
val until  the  delivery  was  made. 
Itl'J  'The  order  does  not  vary,  except  as 
lo  the  thing  to  be  done,  from  the  usual  formula 
for  Euch  a  purpose.  It  is  in  fact  a  copy  of  the 
order  which  nas  given  by  France  when  Louisi- 
ana was  ceded  to  Spain  in  1762.  That  had  been 
preceded  by  others  like  it  for  more  than  a  hiU' 
dred  years,  when  the  monarchs  of  Europe  ceded 
to  each  other  by  treaty  distant  territories. 
cither  in  India  or  America.  This  which  we  are 
now  considering  must  have  the  same  meaning 
which  intemaiional  usages  have  uniformly  giv- 
en to  the  whole  of  them. 

There  is  always,  in  such  an  order,  a  commen- 
dation of  the  inhabitants,  their  interests  gen* 
erally,  and  of  their  possessions  or  property, 
perfed.  and  inchoate,  to  tile  kind  consideratiuu 
of  their  new  monarch,  in  the  sense  in   which, 

Eresnmptively,  they  would  have  been  treated 
y  the  ceding  sovereign.  The  language  of  it 
is  hope — not  right,  or  the  assertion  of  power. 
If  it  was  not  BO,  the  order  for  delivery  might 
impose  larger  obligations  upon  the  nation  wlio 
receives  the  territory  than  the  treaty  does. 
The  relations  aa  to  the  value  and  suitableness 
of  the  ceded  territory  for  the  purposes  of  coloui- 
lation  might  be  changed.  Instead  of  having 
lands  for  gratuitous  distribution  to  new  colo- 


the  treaty  for  a  ceesion  has  t>een  signid.  In- 
deed, before  the  signature  of  a  treaty,  but  after 
negotiations  have  begun  for  a  cession  of  terri' 
tory,  grants  of  land  cannot  be  made  in  it  with- 
out being  subject  to  confirmation  by  the  sover- 
eign to  whom  the  transfer  shall  be  made.  Tlie 
inceptive  equity  of  ^nts  made  by  the  govern- 
ors of  remote  territories,  who  do  not  know 
that  a  cession  of  it  has  been  made,  or  that  ne- 
gotiations have  been  begun  for  such  an  end, 
may  be  recommended  to  the  kind  consideration 
of  the  sovereign  who  receives  the  transfer;  but 
no  more  can  be  claimed.  When,  then,  the  King 
of  Spain  gave  his  order  at  Barcelona  for  tbo 
delivery  of  Louisiana  to  France,  and  said,  in 
royal  terms,  "meanwhile  we  hope"  that  alt 
grants  of  property,  of  whatsoever  denomina- 
tion, made  by  my  governors  may  be  confirmed, 
although  not  confirmed  by  myself,  he  admits 
that  he  had  not  the  sovereignty  to  cnnflrni 
themj  that  he  had  no  power  to  do  then  what  he 
might  have  done  before  the  treaty,  and  what  he 
ought  to  have  done  if  be  had  power  afterward* 
to  confirm  Ihcm— that  which,  in  fairness  to  his 
former  subjects  and  to  liis  own  honor,  it  may 
be  presumed  he  would  have  done,  but  from 
being  conscious  that  the  power  to  confirm  such 
grants  had  been  transferred  to  France,  Such 
orders  for  the  delivery  of  ceded  territories, 
though  usual,  are  not  always  given,  whether 
there  is  or  is  not  aprovision  in  the  treaty  for 
*it  to  he  done.  Without  them,  how-  [*29a 
ever,  treatiea  could  not  be  conauminated  in  al- 
ready settled  territories,  with  a  due  regard  to- 
the  respective  rights  of  the  contracting  parties, 
or  with  the  peaceable  transference  meant  by 
them.  They  prevent  violence,  are  the  best 
proof  of  a  change  of  national  character,  pre- 
serve the  commercial  rights  of  the  inhabitants, 
give  to  them  in  the  eyes  of  all  the  world -the 
new  rights  and  relations  they  may  have  ac- 
quired, and  establish,  in  the  most  notorious  way 
it  can  be  done,  that  the  ceded  territory  has  be- 
come a  part  of  another  dominion,  partaking 
with  it  ail  tlicise  relations  which  nations  can 
have  with  each  other  in  commerce,  in  peace,  and 


Sir  William  Scott,  in  his  opinion  in  the  case 
of  The  Fama  (5  Robinson's  Admiralty  Reports), 
given  as  early  oa  February,  1804,  upon  the 
treaty  of  St.  Ildefonao,  retroccding  Louisiana 
to  France  (though  the  reporter  cites  it  as  of  the 
date  of  the  previous  Treaty  of  St.  Ildefonso  of 
1700),  coincides  with  our  views  respecting  sov- 
ereignty over  a  ceded  territory,  and  the  com- 
mercial character,  in  whicli  a  people  of  a  dis- 
tant settlement  are  placed,  by  a  treaty  of  the 
State  to  which  they  belong,  and  by  which  they 
are  stipulated  to  be  transferred  to  another 
power,  before  the  delivery  of  the  territory  has 
tiecn  made. 

The  Fama  sailed  from  New  Orleans  in  April, 
1803,  for  Havre  de  Grace,  with  Spanish  prop 
erty  on  board.  She  was  taken  on  the  way  by 
a  British  cruiser,  and  her  cargo  libeled,  it  being 
alleged  to  be  enemy's  or  French  property  only 
upon  the  ground  that  Louisiana  liad  been  ceded 
by  Spain  to  France  before  the  Fama  sailed. 
The  points  stated  in  the  words  of  Sir  William 
Scott  are,  whether  the  treaty  did  not  in  itself 
confer  full  sovereignty  and  right  of  dominion 
to  France,  and  whether  the  inhabitants  were- 
not  BO  ceded  by  that  treaty  as  to  become  ini- 
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modiatel7  French  Bubjecti.  The  CAOie  was 
fully  argued  on  both  Bides  hj  m  able  counsel 
as  were  in  that  day  or  since  in  the  admiralty 
■courts  of  England.  The  cargo  was  restored  to 
thp  Spanish  claimant,  on  the  ground  that  the 
national  character  of  a  place  agreed  to  be  suf' 
rendered  by  treaty,  but  not  actually  delivered, 
continues  as  it  was  under  the  character  of  the 
ceding  country. 

He  cites,  in  support  of  his  conclusion,  the 
treat}'  signed  at  Breda,  on  the  Zlst  of  July, 
1607,  between  Louis  XIV.  and  Charles  11., 
in  which  Nova  Scotia  was  ceded  to  France; 
and  the  Treaty  of  1762,  by  which  Louisiaim 
was  deded  by  France  to  Spain.  He  mi^bt 
have  found  in  the  proceedings  under  the  llrat, 
before  the  order  for  delivery  was  given,  a.  con- 
firmation of  bis  conclusion,  in  the  orders  and 
293*]  'passes  which  were  given  to  merchant 
ships  before  the  treaty  was  ratified.  Such 
passes  were  given  to  renew  at  once  the  navi- 
gation and  commerce  provided  for  in  the  fourth 
article  of  that  treaty,  and  that  French  vessels 
might  trade  with  Nova  Scotia  as  a  dominion 
of  France  before  it  was  surrendered.  His  whole 
argument,  too,  for  his  conclusion  shows  that, 
when  he  says,  "until  a  delivery  has  been  made, 
the  former  sovereignty  must  remain,"  he  did 
not  mean  sovereignty  in  the  sense  of  the  su- 
preme power  to  govern  and  to  dispose  of  the 
lands  in  a  ceded  territory,  or  for  the  exercise 
of  any  sovereign  power  in  it  other  than  that 
sovereignty  which  was  necessary  to  preserve 
■  and  enforce  the  sanctions  of  its  social  condi- 
tion, and  which  would  protect  its  inhabitants 
in  ail  of  their  existing  national  relations,  con- 
ventional or  otherwise,  whatever  tbey  might 
be,  until  they  were  actually  surrendered.  When 
delivery  has  been  made,  these  relations  cease 
for-the  future  from  the  time  it  has  been  done, 
and  those  of  the  nation  receiving  the  territory 
begin.  That  such  was  the  extent  and  limit  of 
Sir  William  Scott's  use  of  the  words  "sovereign- 
ty must  remain,"  is  clear  from  the  concluding 
words  upon  that  point  in  the  case.  They  are: 
"I  am  of  opinion,  therefore,  that  on  all  the 
several  grounds  of  reason  or  practice  and  judi- 
cial recognition,  until  possession  was  actually 
taken,  the  inhabitants  of  New  Orleans  contin- 
ued under  the  former  sovereignty  of  Spain." 
And  when  previously  speaking  of  what  passes 
full  sovereignty  in  territory  acquired  by  treaty, 
Uis  test  of  union  of  possession  and  right  to 
constitute  full  sovereignty  excludes  the  idea  of 
its  entire  continuance  in  a  government  which, 
having  had  both,  had  parted  with  its  right 
to  another,  with  a  concomitant  obligation  to  de- 
liver the  possession.  In  fact,  the  full  sovereign- 
ty in  sudi  a  case  is  not  in  one  or  the  other  of 
the  contracting  parties,  but  in  both,  for  either 
to  do  whatever  is  essential  to  the  preserva- 
tion of  the  ability  of  each  to  consummate  their 
contract,  according  to  its  terras. 

Of  course,  what  we  have  just  said  respecting 
sovereignty  in  cessions  of  territory  is  meant  to 
be  understood  of  treaties  signed  by  plenipoten- 
tiaries having  full  powers  to  do  so,  nnd  which 
have  been  afterwards  ratilled;  and  not  of  those 
conventions  entered  into  and  signed  condition- 
ally, sub  spe  rati,  by  a  minister  not  furnished 
with  orders  to  execute  it  absolutely.  Such  was 
the  treaty  of  Fonts inebleau,  executed  on  tlie 
.3d  of  November,  1762,  for  the  cession  of  Louisi- 


ana to  Spain,  which  is  cited  in  tbe  opinion  of 
Sir  William  Scott  in  the  case  of  The  Fama.  In 
such  a  case  nothing  passes  until  acceptance  of 
it  by  the  king  to  whom  the  cession  has  been 
offered.  And  not  'then,  when  it  is  as  r*9»4 
was  the  case  in  that  instance;  the  cession  of 
Louisiana  having  been  promised  by  preliminary 
articles  only,  which  were  to  be  followed  by  a 
convention  stipulating  tbe  measures,  and  the 
time  to  be  Sxed  by  common  accord  for  the  exe- 
cution of  the  first. 

We  have  thus  shown,  that  tbe  conclusion  to 
which  this  court  came  in  Keynes'  case  respect- 
ing grants  of  land  in  Louisiana,  after  the  tre&ty 
of  St.  Ildefonso  had  been  signed,  is  in  harmony 
with  the  usages  and  law  of  aatlons.  Thejr 
would  have  required  it,  if  the  documents  at- 
tending the  transaction  had  not  led  to  the  same 
result.  It  has  been  shown  before,  that  the  leg- 
islation of  Congress  would  not  permit  a  differ- 
ent conclusion.  The  Executive  Department  of 
the  government  has  uniformly  acted  under  the 
same  impression. 

Finally,  all  of  our  proceedings  respecting 
Louisiana  have  been  done  upon  the  principle^ 
that  the  law  of  nations  does  not  recognize  in  a 
nation  ceding  a  territory  tlie  continuance  of 
supreme  power  over  it  after  the  treaty  has  been 
signed,  or  any  other  exercise  of  sovereignty 
than  that  which  is  necessary  for  social  order 
and  for  commercial  purposes,  and  to  keep  the 
cession  in  an  unaltered  value,  until  a  delivery 
of  it  has  been  made.  Such  being  the  extent  of 
sovereignty  under  such  circumstances,  is  not 
the  grant  of  a  perpetual  ferry  franchise  at- 
tached to  land  as  much  prohibited  as  a  grant 
of  landT 

We  cannot  distinguish  between  them,  as  to 
the  source  from  which  they  can  only  be  made. 
They  are  only  distinguishable  from  each  other 
in  this,  that  one  of  them  is  exclusively  for  the 
grantee,  and  the  other  for  the  use  of  the  pub- 
lic, with  a  compensatory  right  of  toll  attadied. 
If  a  ferry  franchise  could  be  given  in  such  • 
case,  every  other  franchise  might  be.  Whtn 
the  extent  of  Spanish  royal  prerogative  in  re- 
spect to  franchises  is  considered,  and  especially 
such  OS  the  King  of  Spain  could  give  in  his  for- 
eign dominions  under  the  Roman  civil  law, 
without  any  modification  of  it  in  the  Partidas, 
it  will  not  be  forgotten  that  natural  persona 
and  bodies  corporate  might  have  been  invested 
with  monopoliiing  privileges  and  exemptiona, 
both  on  the  land  and  the  water — that  charter! 
could  have  been  given  to  places,  with  license* 
and  exemptions  which  might  have  interfered 
seriously  with  the  policy  and  institutions  of  a 
State  coming  into  the  pusticssiou  of  ceded  terri- 
tory. We  will  not  mention  them  in  detail. 
Enough  has  been  said  to  show,  that,  if  such  a 
sovereignty  could  be  exercised  after  a  treaty 
has  been  signed,  it  would  be  a  power  to  change 
materially  the  relations  which  the  people  of  a 
ceded  territory  had  to  each  other;  and  to  estab- 
lish between  them  and  a  new  sovereign  a  differ- 
ent 'condition  than  had  been  contem-  [*StS 
plated  whan  they  were  transferred. 

Such  being  the  law  of  this  case,  we  must  oaj 
that  the  appellant,  under  the  privilege  of  a  fer- 
ry right  given  by  the  Marquis  de  Casa  Calvo, 
had  DO  property  in  it  secured  hy  the  third  arti- 
cle of  the  treaty  by  which  Louisiana  was  ceded 
to  the  United  States,  and  that  no  contract  aroa* 
HowkM  •. 
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from  it,  the  obEntion  of  which  has  been  ii 
paired  either  br  Ute  legislation  of  Louiaiana, 
the  action  of  the  Police  Juiy  of  Concordia,  u 
d«rit. 

We  will  remark  further,  that  nothing  can 
inferred  from  what   we  have  said  in   favor  of 
the  vaiiditj   of  any   franchise  relating  t( 
aaiigation  of  the  SliBHissippi,  if  any  such 
granled  whilst  Louisiana  was  a  pruviuce  either 
of  France  or  Spain. 

We  will  not  enter  minutely  into  the  history 
of  the  retrocession  of  Louisiana  to  France,  or 
into  tbat  attending  our  acquiaition  of  it.  There 
ii  much  in  both  to  confirm  the  views  we  have 
•ipreBoed  coDcerning  national  rights  arising 
■mder  tmtiea  signed,  and  afterwards  ratified. 
Wc  have  now,  too,  other  sources  of  informa- 
tko,  eonteiiiporarf  with  the  transactioa,  which 
diidaae  mor«  fully  than  was  known  untU  with- 
in u.  few  yvars  the  policy  of  the  First  Consul  in 
attpuiiag  Louisiana.  Stimulated  by  the  Euro- 
pMU  deMTS  for  colonies,  and  to  counteract  the 
■^pressioiw  which  might  be  made  upon  his 
pc^olftii^,  and  the  glory  he  had  given  to 
nance,  if  Egypt  should  be  lost  and  St.  Domin- 
f»  ahoold  become  valueless  from  the  revolt  of 
tt«  alavea,  he  determined  to  avail  himself  of  his 
power  to  gratify  the  wishes  of  the  King  and 
Qoeen  of  Spain,  by  making  the  infant  Duke  of 
Parma  a  king  in  Uld  over  a  part  of  Italy,  with 
all  royal  rights  and  honors,  and  to  get  Louisi- 
aiB  in  return.  He  meant  to  make  it  a  perma- 
■eat  colony  of  France.  He  negotiated,  as  the 
tnaties  abow,  for  an  absolute  retrocession  of 
tta  people  and  territory,  without  other  limita- 
tMM  than  that  which  the  law  of  nations  secured 
la  tJw  former.  It  was  to  belong  to  France  as 
it  had  been,  when  the  generous  weakness  of 
Louis  XV.,  without  either  cause  or  consid- 
entitm  ceded  it  to  Spain.  On  the  other  hand, 
that  portion  of  Italy  whieli  woe  to  be  given 
for  it  waa  to  be  an  unconditional  transfer  of 
people  and  territory,  which,  in  the  event  of  the 
feilure  of  the  issue  of  its  new  king,  were  to  be- 
coma  abaolntely  a  part  of  the  Spanish  mon- 
archy. Neither  contemplated  anything  else,  or 
that  Spain  should  exercise  a  complete  dominion 
IB  Loiuaiana,  after  having  signed  a  treaty  to 
cede  it-  There  is  not  in  the  diplomacy  of  na- 
tioaa  a  more  absolute  surrender  of  dominion, 
!■■*]  than  was  made  *by  the  King  o!  Spain 
in  the  Treaty  of  St.  lldefonao  of  October,  ISOO. 

From  that  time  until  the  treaty  of  Amiens 
waa  nade,  and  afterwards,  when  it  was  fore- 
sees it  would  be  but  a  short  truce,  and  would 
be  followed  by  ware  of  longer  duration,  and 
greater  changes  in  the  condition  of  European 
aatioaa  than  had  been  made  in  the  wars  of  the 
ten  preceding  years,  the  First  Consul,  amidst 
ail  of  his  grand  contemplations,  did  not  lose 
sight  for  a  moment  of  the  colonization  of  Loui- 
naiu^  Troops  were  embarked  to  take  posses- 
sion  of  it.  Flans  were  made  to  colonize  it 
ezduaively  with  Frenchmen.  He  saw  what 
might  become  our  pressure  upon  it  from  the 
West,  and  to  guard  against  the  chances  of  war, 
which  wen  then  in  tms  hemisphere  in  favor  of 
K»igl— J  it  frst  to  have  been  in  its  beginning  a 
Biifitary  colony  under  a  leader  of  marked  char- 
acter ajid  raiown.  France  looked  for  commer- 
cial adraatages  from  it,  and  a  commanding 
war  poaitioB  over  the  Gulf  of  Mexico,  It  wi 
hoped,  to*,  that  it  would 
11  Ii.  ed. 
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foreseen  wars  of  Europe,  favorable  influences 
over  the  United  States.  That  such  a  power  u 
France,  between  the  United  States  and  Mexicu, 
would  check  us  in  our  career  in  tbat  direction, 
and  would  give  to  France  the  control  of  Mex- 
ico, and  the  continuance  of  her  control  over 
Spain  itself.  It  was  not  in  the  order  of  Provi- 
dence that  such  intentions  should  be  accom- 
plished. The  First  Concul  foresaw  a  war,  lu 
which  all  the  resources  of  France  would  be 
wanted,  and  all  that  could  be  gathered  from 
every  source.  The  war  came  sooner  than  he 
anticipated,  or  meant  that  it  should.  It  de- 
prived him  of  all  certain  ability  to  take  posses- 
sion, or  to  retain  Louisiana  if  he  had  done  so. 
The  nary  of  England  was  in  his  way.  With 
bis  usual  decision,  and  in  opposition  to  his 
counselors,  he  determined  to  sell  louisiana  to 
the  United  States,  when  we  were  then  only 
negotiating  for  such  a  part  of  it  as  would  se- 
cure to  ua  the  transit  of  our  Western  produce 
to  the  ocean.  Our  ministers,  with  promptitude 
never  to  l>e  forgotten,  without  orders  or  powers 
from  home  to  do  so,  secured  the  prize  by  the 
Treaty  of  the  30th  of  April,  IMS. 

We  shall  direct  this  cause  to  be  remanded  for 
such  further  proceedings  in  the  court  from 
which  it  has  been  brought  as  tbat  court  may 
deem  necessary. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Louiaiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudgral  by  this  court,  that 
the  judgment  of  the  'said  Supreme  [*2e7 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs;  and  that  this  caus«  be, 
and  the  same  ia  hereby  remanded  for  such 
further  proceedings  as  the  said  Supreme  Court 
may  deem  necessarjr. 


BENJAMIN  0.  HUMPHREYS,  Appellant, 
LEGGETT,  Smith  and  Lawrence. 

Liability  of  sureties  on  sherifi^s  bond  limited  to 
amount  of  penalty— equity  relief  from  judg- 
ment, defense  having  accrued  after  entry. 

The  laws  ol  MlBslssIppi  limit  the  llabilltr  of  tbi 
Bu  re  I  lea  In  the  amcial  bODd  al  a  sheriS  to  the 
amount   ot   tbe   penalty. 

Where  the  surety  had  been  compelled  to  pay  Iha 

lovered  Judgment,  tbe  suitiy  ought  to  have  been 
relieved  Bgainst  an  execution  by  this  third  party. 
Not  ha  ling  been  allowed  lo  plead  puis  darrein 
iDtlnuance.  and  protect  blmafri!  In  this  way  by 
lowing  that  be  had  |>iild  tbe  lull  amouDt  uf  bia 
>t]d,  thp  unvp^y  ought  to  have  boen  relieved  In 
equity  wbere  he  had  filed  a  bill  [or  relleL 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi.     It  arose  from  a  former 


Liability    ol    sure  ties    on    the    bond    ot    a    peace 

oncer  for   the   death   of  a   peraon  due    to  tbe  act 

default  ot  the  principal  or  one  at  his  deputies, 

e  note  to  11  L.S.A.(K.S.)  T-'u* 

Rights  and  llabllllleii  of  s 
12  L.  ed.  U.  S.  60. 
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cue  in  thU  court  {McNutt  t.  Bland  et  aL) 
ported  in  2  Howard,  9. 

The  facts  were  these: 

On  the  eth  of   November,   1S37,  Richard   J. 
Bland    waa   elected   sheriff   of   the   County 
Gaiborne,  in  the  State  of  Missi.'^sippi,  for  the 
term  of  two  fears,  prescribed  in  the  constitu- 
tion of  that  State. 

On  the  lOth  of  November,  1837,  Richard  J, 
Bland,  Benjamin  G.  Humphreya,  and  John  Grie- 
gom,  all  of  that  county  and  State,  executed  a 
penal  bond,  in  the  simi  ofSlS.OOO,  to  Charlea 
Lynch,  Governor  of  the  State,  conditioned  for 
the  faithful  execution  bj  Bland  of  the  duties  of 
his  office. 

On  the  30th  of  December,  1837,  k  writ 
capias  ad  satisfaciendum  was  issued,  at  the 
auit  of  Leggett,  Smith,  and  Lawrence,  on  s 
judgment  obtained  by  them,  as  they  allege,  in 
the  Circuit  Court  of  the  United  States  for  Mis- 
sissippi, against  Georee  W.  McNider,  for  93,- 
fllO-78,  on  fhe  17th  of  November,  1837;  and  the 
said  writ  was  placed  in  the  hands  of  the  Mar- 
shal of  the  United  States  for  Mississippi,  who 
took  McNider  into  custody  by  virtue  thereof, 
And  delivered  him  for  safe-keeping  to  Bland, 
■a  the  sheriff  of  Claiborne  County. 

On  the  12th  of  December,  1838,  an  execution 
waa  issued,  at  the  suit  of  the  Planters'  Bank  of 
Mississippi,  on  a  judgment  obtained  by  the 
bank  in  the  Circuit  Court  of  Mississippi  for 
Claiborne  County,  against  Hoopes,  Moore,  and 
a»8»]  Carpenter,  for  'SlCSai-^,  on  the  4th 
of  December,  1838,  and  the  said  execution  was 
placed  in  the  hands  of  Bland,  as  the  sherilT  of 
Claiborne  County. 

On  the  2l8t  of  January,  1839,  an  execution 
was  issued,  at  the  suit  of  the  Planters'  Bank  of 
Mississippi,  on  a  judgment  obtained  by  the 
bank  in  the  Circuit  Court  lof  Mississippi  for 
Claiborne  County,  af^ainst  Campbell,  I'lereoit, 
and  Moore,  for  ?3,7I8.T8,  on  the  29th  of  No- 
vember, 18.16,  and  the  said  execution  was  placed 
in  the  hands  of  Bland,  as  the  sheriff  of  Clai- 
borne County. 

On  the  28th  of  March,  1839,  a  suit  was  insti- 
tuted and  declaration  Hied  in  the  Circuit  Court 
of  the  United  States  for  Mississippi,  in  tlio 
name  of  Alexander  G.  McNutt,  Governor  of 
the  State  of  Mississippi,  to  the  uae  of  Le^ett, 
Smith,  and  Lawrence,  against  Bland,  Hum- 
phreys, and  Grissom,  to  recover  damages  for 
kn  alleged  breach  by  Bland  of  bis  olTicial  bond, 
in  setting  McNider  at  liberty  without  lawful 
authority,  while  their  judgment  was  in  full 
force  against  him  and  unsatisfied. 

On  the  same  day  a  summons,  in  that  suit, 
was  issued  against  Bland,  Humphreys,  and 
Grissom,  to  which  the  marshal  made  return  — 
"Executed  on  R.  J.  Bland,  personally,  on  the 
6th  April,  1839;"  no  return  being  made  as  to 
Humphreys  and  Grissom. 

On  the  20th  of  June,  1839.  an  alias  summons, 
tn  the  same  suit,  was  issued  against  the  same 
persons,  with  directions  to  be  executed  on 
Humphreys  and  Grissom  only,  to  which  the 
marshal  made  return — "Executed  this  writ  on 
B.  G.  Humphreys,  personally,  on  the  14th  day 
of  October,  1830;  J.  Grissom  not  found  in  inr 
dislrict.  [Signed]  W.  M.  Gwin,  Marshal,  per 
John  Hunter,  D.  M." 

At  November  Term,  I83B,  a  plea  was  filed  in 
tb<'  names  of  the  defendant*.  Bland  and  Uum- 
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phreys,  in  the  same  suit,  denying  the  ptalntilTs 
right  of  action,  because  Leggett,  Smith,  and 
lAWrence  had  failed  to  comply,  in  their  pro- 
ceedings against  McNider,  with  the  act  of  Mil- 
sissippi,  which  required  them  to  pay  or  give 
security  for  jail  fees,  and  to  appoint  an  agent 
in  the  County  of  Claiborne  to  receive  notice  of 
matters  touching  the  execution,  in  default  of 
which  the  prisoner  was  to  be  discharged;  and 
further,  Ijeeause,  after  his  commitment,  he  was 
regularly  discharged  therefrom,  by  a  warrant 
from  the  judge  of  probate,  under  the  insolvent 
laws  of  the  State  of  Mississippi. 

At  the  same  term  a  replication  was  filed  by 
Leggett,  Smith,  and  Lawrence,  alleging  that 
they  had  an  agent  in  the  County  of  Warren; 
that  no  application  was  mode  to  them  for  jail 
fees,  or  security  therefor;  that  no  notice  was 
given  them  of  any  'intention  or  appli-  ['281 
cation  to  discharge  McNider;  and,  fifrther,  that 
McNider,  being  in  custody  under  process  from 
the  Circuit  Court  of  the  United  States,  waa 
not  legally  discharged. 

At  the  same  term  a  demurrer  to  this  replica- 
tion was  filed,  in  the  names  of  the  defendanta. 

On  the  26th  of  November,  1839,  a  discon- 
tinuance was  ordered,  as  to  the  defendant  Gris- 
som; the  demurrer  on  behalf  of  the  other  de- 
fen^nts  was  sustained;  and  judgment  was  en- 
tered in  their  favor,  with  costs. 

On  the  28th  of  November,  1839,  a  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  was  issued  b^  the  clerk  of  the  Circuit 
Court  of  Mississippi,  at  the  suit  of  Leggett, 
Smith,  and  Lawrence. 

On  the  same  day  »  citation,  addressed  to 
"Richard  Bland  and  Benjamin  G.  Humphreys, 
or  Messrs.  Winchester,  HIack  &  Chaplain,  At- 
torneys of  Record,"  was  issued,  signed  hy  "tJ, 
J.  Gholson,"  one  of  the  judges  of  the  Circuit 
Court. 

On  the  20th  of  May,  1840,  a  motion  was 
made  in  the  Circuit  Court  of  Claiborne  Counlj, 
Mississippi,  on  behalf  of  the  Planters'  Bank  of 
Mississippi,  for  a  judgment  against  Bland,  aa 
shcrill,  and  Humphreys  and  Grissom,  as  his 
securities,  on  the  allegation  that  Bland  had 
failed  to  return  the  execution  issued  at  the  suit 
of  the  bank  against  Hoopes,  Moore,  and  Car- 
penter, and  the  judgment  was  granted  for  tbe 
sum  of  $11,776,  with  8526.22  damages. 

On  the  2Sth  of  May,  1840,  a  similar  motion 
was  made  in  the  same  court,  on  hehalf  of  the 
same  bauk,  against  the  same  defendants,  on  the 
allegation  that  Bland  had  failed  to  return  tbc 
execution  issued  at  the  suit  of  the  bank  against 


phreys  for  $2,074.75,*  "the  balance,"  it  wm 
stated,  "of  the  said  ofBeial  bond"  of  Bland. 

On  the  10th  of  July,  1840,  writs  of  Beri 
facias,  under  each  of  these  judRraents,  were  de- 
livered to  the  coroner  against  Bland  and  Hum- 
phreys; that  in  the  first  case  being  indorsed, 
-No  security  of  any  kind  is  to  be  taken." 
Under  these  writs,  the  estate,  real  and  personal, 
of  Humphreys  was  levied  upon  and  sold;  and 
the  sum  of  815,1*10.39,  the  proceeds  thereof, 
was  paid  over  by  the  coroner  to  the  Planters* 
Hank. 

On  the  nth  of  December,  1840,  the  record  in 

the    cHPie    of    MeNiill.    lo    the    uae    of    Leggett, 

Smith,  and  Lawrciicc,  against  Bland  and  Hum- 

UowArd  •. 


I      IM  UUMPHBETB    r 

I   ftam,  m  brongtit  into  the  Supreme  Court  of 
I    tk  Dnitfd  SiBtra,   from   the  Circuit  Court  of 
/    Ik  Ihitcd   States     for    MissiEaippi    (January 
J    An.  ISIl.  No,   43).      It   conHiatB  only  of  the 
'    Meord  of  the  Circuit  Court  in  the  CBBe  of  Log- 
Mi']  gett.  •Smith,    aad    Ijiwrencc   v.   Bland 
ud  fltunphre JB,  together  with  the  writ  of  error 
nJdUtion.    The  citation  is  indorsed,  "Service 
■  Ike  defendnnts,  accepted,  Nov.  28,  1839.  (jeo. 
Indntcr,  for  defendants." 
Ik  umtaranoe    is    general — for   defendanta. 

Kothhg  appear*  to  have  been  done  at  that 
wm  with  the  ea«e. 

At  Janitarj  Term,  1S42,  the  case  was  reached, 
ud  oidrrtd  to  the  foot  of  the  docket. 

At  Juuar7  Term,  1843,  on  motion  of  Mr. 
]ma,iot  the  plaintiff  in  error,  the  court  grant- 
d  InTB  to  submit   it  on  printed  arguments. 

At  Juniarj  Term,  1&44,  the  case  was  argued. 

Oi  the  30th   of    January,   1844,  it   was   ad- 

Sl  to  be  reversed  -with  costs,  and  remanded, 
dirrctions  to  enter  judgment  for  the  plain- 
til. 

Oa  the  Slit  of  January,  1844,  Mr.  Jones  sug- 
pKtd  tbe  death  of  R.  J.  Bland,  and  moved 
iki  tkt  writ  of  error  stand  against  the  sur- 

Oa  tki  l£th  of  March,  1844,  it  was  ordered  i 
that  tke  mandate  should  direct  judgment  to  be 
*  or.    See  2  Howard, 


Oa  be  lit  of  - 


,  1S44,  a  mandate  v 


tb  dnth  of  Richard  J.  Bland  having  been 
■eoted,  it  was  ordered  by  this  court  that 
tint  oDw  itand  against  Benjamin  G.  Huni- 
fk^ alone,  as  the  aurvivor;"  on  conaideratioc 
Imof,  it  waa  "ordered  and  adjudged  by  thia 
onn.  that  the  judgment  of  the  said  Circuit 
Cgart  in  tlus  cause  be,  and  the  same  is  hereby 
nnned,  with  coats;  and  that  the  said  plaintiff 
immT  ajniinat  the  said  defendant,  Benjamin 
G.  Bnmphreys,  $^.85,  for  his  coats  therein 
ujmded.  and  have  execution  therefor;"  and 
it  wti  further  "ordered  and  adjudged  that  this 
(■■it  be,  and  the  same  is  hereby  remanded  to 
tk  Bid  Grcuit  Court,  with  directiona  to  that 
lotrt  to  eater  judgment  for  the  plaintiff, 
•fuim  Benjamin  G.  Humphreys  alone,  as  the 

On  the  2d  of  November,  1844,  the  mandate 
*f  the  Supreme  Court  having  been  filed  in  the 
Qrnii  Coort  of  the  United  States  in  Miasis- 
'tfi,  the  defendant,  Humphreys,  asked  leave 
to  £Ie  a  plea,  puis  darrein  continuance,  in  which 
ke  IK  forth  the  judgments  obtained  against 
im  in  the  Circuit  Court  of  Qaibome  County, 
<■  Hcount  of  the  failure  of  Bland  to  execute 
tk  vrili  in  the  eases  of  The  Plantera'  Bank  v. 
Hooptt,  iloore,  and  Carpenter,  and  The  Plant- 
en*  Baa  t  V.  Campbell,  l>ierfion,  and  Moore;  au<l 
ka  own  payment  thereof,  to  the  full  amount 
til*]  'of  his  bond,  as  surety  for  Bland  under 
ttwitiona  issued  by  virtue  of  those  judgments. 
tt(  court,  however,  refused  to  admit  the  plea, 
•  Ike  ground  that  it  waa  not  competent  for  it 
te  ii  anything  in  that  action  but  obey  the 
Mulate  of  the  Supreme  Court. 

Ob  ihe  ITth  of  May,  1845,  Humphreys  filed 
t  hill  in  equity,  in  the  Circuit  Court  of  the 
i'niled  Statea  u  Uississippi,  against  Leggctt, 
II  Lad. 
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Smith,  and  Lawrence,  exhibiting  the  foregoing 
facta;  and  further  averring,  that,  from  the  eom- 

ment-emcnt  of  the  suit  in  tlie  Circuit  Court  by 
Lejfpt'tt,  Smith,  and  Ijawrence,  in  the  name  of 
McNutt.  as  Governor  of  Mississippi,  on  the  of- 
ficial ixind  of  Bland,  until  the  judj,'ment  of  re- 
versal of  the  Supreme  Court  of  the  Uniteil 
Statea,  he  had  no  notice  or  knowledge  what- 
ever thereof,  or  of  the  proceedings  Iherein;  that 
no  process  was  ever  served,  or,  to  his  knowl- 
edge, attempted  to  be  served,  on  him;  that  al- 
though the  deputy- marshal  makes  return  to  tho 
summons,  that  it  was  "executed  on  B.  G. 
Humphreys,  personally,  on  the  14th  day  of 
October,  1830,"  this  is  absolutely  untrue;  that 
he  can  prove  that  the  return  was  ao  made,  at 
the  instance  of  Bland,  who  wished  the  fact  of 
the  suit  to  be  kept  a  secret  from  him,  Hum- 
phreys; and  that  he  never  employed  counsel, 
and  never  authorized  any  person  to  enter  an 
appearance  for  him.  He  therefore  prayed  for 
an  injunction  to  restrain  proceedings  at  taw 
under  the  judgment;  and,  upon  final  hearingi 
that  the  injunction  might  be  made  perpetual. 

On  the  8th  of  July,  1845,  Humphreys  gave 
bond  in  the  sum  of  912,380.12,  and  the  injunc- 
tion issued. 

On  the  11th  of  November,  184S,  Leggett, 
Smith,  and  Lawrence  Sled  a  general  demurrer 
to  the  bill,  as  exhibiting  no  case  for  equitable 

On   the   17th   of   November,   1848,  judgment 

was  given  on  the  demurrer  against  the  com- 
plainant, Humphreys,  and  a  decree  entered  dis- 
missing his  bill. 

On  the  same  day,  the  appeal  was  prayed  for, 
and  allowed. 

The  cause  was  argued  by  Mr.  Gilpin  for  the 
appellant,  and  Mr.  Jones  for  the  appellees. 

Mr.  Gilpin,  for  the  appellant,  contended  that 
this  decree  was  erroneous,  and  ought  to  be  re- 
It  appears  by  the  foregoing  statement  of  the 
facts,  that,  on  tho  I6th  of  July,  1840,  Hum- 
phreys paid,  under  executions  issued  upon 
judgments  obtained  against  him  on  this  bond, 
the  whole  penalty  thereof.  If  therefore,  the 
present  appellees  are  not  reatrained  from  pro- 
ceeding to  execution  against  him,  upon  the 
judgment  they  have  8Ub=equently  obtained  on 
the  same  'bond,  he  will  be  compelled  [*302 
to  pay  the  penalty  thereof  a  second  time. 

The  questions,  therefore,  to  be  considered, 
are,  whether  he  waa  legally  bound  to  pay  un- 
der the  executions  issued  against  him  on  the 
18th  of  July,  1H40;  whether,  notwithstanding 
such  payment,  the  appellees  can  compel  him 
also  to  pay  the  amount  of  the  judgment  they 
have  obtained;  and  whether  he  is  entitled  to 
the  protection  of  a  court  of  equity,  against  such 
compulsory  payment,  in  the  manner  prayed  for 

I.  The  appellant,  Humphreys,  was  com- 
pelled by  law  to  pay  the  whole  amount  of  the 
penalty  of  his  bond;  it  was  done  by  the  sale, 
under  execution,  of  his  property,  real  and  per- 
sonal—even his  household  furniture;  he  could 
not  delay  the  payment  even  by  giving  security. 
The  law  of  Mississippi,  under  which  his  bond 
was  given,  and  by  the  provisions  of  which  law 
hia  liability  as  security  of  the  sheriff  is  regu- 
lated, compelled  the  payment  under  the  judg- 

'a  obtained  by  the  Planters'  Bank  of  Mis- 
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aiuippi,  on  the  20th  and  36th  of  Ma7,  1S40, 
and  the  executiona  iasued  thereon,  amounting 
to  more  than  $15,000,  the  penalty  of  the  bond. 

"If  any  sheriff,  under-sheriff,  coroner,  or  oth- 
er officer,  shall  collect,  by  virtue  of  an  execution 
or  executions,  a  part  or  the  whole  amount  of 
money  due  by  such  execution  or  executions, 
»uch  sheriff,  under-sheriff,  coroner,  or  other  of- 
ficer, aliall,  immediately  after  the  collection  of 
any  such  sum  or  auma  of  money,  pay  the  same 
over  to  the  plaintiff  in  the  e^ecutlon,  or  his  at- 
torney, provided  that  the  plaintiff  or  his  attor-^ 
nef  shall  demand  the  sitme;  and  on  Failure  to' 
pay  the  same  at  the  time  of  demand  made,  such 
sheriff,  under-sheriff,  coroner,  or  other  officer, 
his  and  their  sureties,  shall  be  liable  to  pay 
to  the  plaintiff  in  the  execution  the  whole 
amount  of  money  so  collected,  together  with 
twenty-five  per  cent,  damages  thereon,  with  in- 
terest at  the  rate  of  eight  per  cent,  per  annum; 
to  be  recovered  hy  motion  before  the  court  to 
which  such  execution  is  made  returnable,  after 
reasonable  notice  to  such  sheriff  or  other  offi- 
cer of  sneb  motion;  and  the  clerk  of  the  court 
before  which  such  motion  is  made  shall  Indorse 
oa  the  execution  issuing  on  the  judgment 
against  such  sheriff,  coroner,  or  other  officer, 
and  their  securities,  that  'no  security  of  any 
kind  shall  be  taken.'  Provided  always,  that  if 
any  sheriff  shall  have  more  executiona  than  one 
in  hia  hands,  and  shall  have  failed  to  make  a 
sufficiency  of  money  to  satisfy  the  whole 
amount  of  the  several  executions,  and  shall  file 
■n  affidavit  of  the  fact  with  the  clerk  of  the 
Circuit  Court  of  the  proper  county,  such  sheriff 
■hall  not  be  liable  to  the  penalties  hereby  pre- 
scribed." 

SOS*]  *"Ml  sheriffs  shall  be  liable,  in  the 
maimer  above  prescribed,  for  moneys  collected 
by  their  deputies  on  executions,  whether  the 
same  shall  have  come  to  the  hands  of  the  sher- 
iff or  not." 

"If  any  sheriff,  coroner,  or  other  officer, 
ahall  fail  to  return  any  execution  to  him  or 
tbem  directed,  on  the  return  day  thereof,  the 
plaintiff  in  the  execution  may  recover  judg- 
ment against  such  sheriff,  coroner,  or  other  of- 
ficer, and  his  and  their  sureties,  for  the  amount 
of  such  executiona,  with  five  per  cent,  dam- 
ages, by  motion  before  the  court  to  which  exe- 
uution  is  returnable,  with  eight  per  cent,  in- 
terest on  the  same  until  paid;  and  the  clerk 
shall  indorse  on  the  execution  issuing  on  such 
judgment,  that  no  security  is  to  be  taken.  Pro- 
vided that,  after  any  sheriff,  coroner,  or  other 
ollicer  shall  have  paid  the  amount  of  money 
and  damages  received  as  aforesaid,  then  the 
original  execution  shall  be  vested  in  such  sher- 
iff, coroner,  or  other  officer,  for  his  or  their 
benefit;  and  provided,  also,  that  nothing  in 
this  section  contained  shall  be  so  construed  as 
to  affect  the  remedy  already  existing  against 
sheriffs,  or  other  officers,  for  failing  to  return 
executions."  Howard  &  Hutchinson's  Miss. 
Digest,  p.  29S,  sec,  25;  Hutchinson's  Miss.  Code, 
p.  447,  art.  7,  sec.  1. 

The  facts  stated,  shown  in  the  record,  and 
admitted  by  tlie  demurrer,  being  within  the 
stringent  provi^tions  of  this  law  the  liability  of 
the  appellant,  as  security  of  the  sheriff. 

On  the  12th  of  December,  1838,  and  <Hi  *>- 
Blat   of   January,   1S39,   executions   bf 


into  the  hands  of  tb«  sheriff  retnmable  to  tlM 
next  tens  of  the  court;  at  this  time,  no  suit 
had  been  instituted  by  the  appellees  againat  the 
sheriff  or  his  sureties,  on  their  official  bond,  oD 
the  ground  of  the  alleged  escape  of  McNider; 
these  executions  not  being  returned,  judgments 
were  recovered  against  the  appellant,  on  his 
official  bond,  on  summary  motion,  and  in  exact 
accordance  with  the  law;  executions  were  there- 
on issued  to  the  coroner  against  the  appellant; 
it  was  therein  ordered  that  "no  security  of  any 
kind  was  to  be  taken;"  no  other  executiona 
were  then  in  the  coroner's  hands  against  the  ap- 
pellant; under  these  executions,  the  entire  pen- 
alty of  the  official  bond  was  compulsorily  made, 
by  the  sale  of  the  property  of  the  surety. 

The  first  position,  then,  is  established  in  law 
and  in  fact,  that  the  appellant  was  legally 
obliged  to  pay,  and  did  actually  pay,  under 
the  writb  delivered  to  the  coroner  on  the  lOth 
of  July,  1840,  the  whole  penalty  of  the  bond, 
to  recover  which  the  present  action  was  alao 
brought  by  the  appellee*. 

n.  Are  the  appellees  then  entitled,  nndar 
their  judgment  subsequently  recovered  againat 
Humphreys,  on  the  same  bond,  to  issue  an 
execution  and  levy  its  amount  on  his  property! 

•They  are  not  (even  if  their  judg-  [*S04 
ment  in  this  action  were  a  legal  and  perfect 
judgment,  which  it  is  not),  becaute  the  penalty 
of  the  bond  has  already  been  paid,  and  the  ob- 
bligation  of  Humphreys  is  discharged;  becauas 
the  Planters'  Bank,  being  the  flrat  execution 
creditors,  were  entitled  to  be  first  paid;  and 
because  it  was  the  neglect  of  the  appellees 
themselves,  not  to  proceed  in  the  same  eun- 
mary   manner  to   recover  their   debt,  aa   thej 


of  the  surety  to  the  amount  of  the  penalty  M 
his  bond. 

"The  sheriff's  bond  shall  not  be  void  on  tka 
first  recovery,  but  may  be  put  in  suit  and  praa- 
ecuted  from  time  to  time,  at  the  costs  and 
charges  of  any  party  injured,  until  the  whole 
amount  of  the  penalty  thereof  be  recovered- 
Hutch.  Uiss.  Code.  p.  441,  art.  3,  sec.  1. 

"In  all  actions  which  shall  be  brought  apoa 
any  bond  or  bonds  for  the  payment  of  mon^, 
wherein  the  plaintiff  shall  recover,  judgment 
shall  be  entered  for  the  penalty  of  such  bond, 
to  be  discharged  by  the  payment  of  the  prind- 
pal  and  the  interest  due  thereon,  and  the  cooto 
-'  suit."  Howard  ft  Hutch.  Dig.  p.  814,  bm. 
Hutchinson's  Miss.  Code,  p.  874.  sec.  SO. 

And  the  same  principle  has  been  repeatedly 
affirmed  by  judicial  decisions.  McGiU  v.  U. 
S.  Bank,  12  Wheaton,  611;  Harris  v.  Oapp^ 
1  Mass.  308;  State  v.  Wayman,  2  Gill  ft  Johna. 
278;   Glidewcll  v.  McGaughey,  2  Blackf.  361. 

2.  It  was  not  possible  for  the  appellant, 
Humphreys,  to  avoid  the  pajinent  under  the 
execution  of  the  Planters'  Bank;  bo  security 
or  stay  of  any  kind  was  allowed;  if  the  appel- 
lees, as  plaintiffs  and  judgment  creditors,  had 
acquired  rights,  they  were  rights  to  be  ea- 
forced  against  the  fund  made  by  the  executtOB, 
or  as  a  prior  lien  made  on  the  property  levied 
on;  if  their  suit  or  judgment  gave  them  priori- 
ty, it  could  not  prevent  the  levy  and  aale, 
ui^er  tbia  execution,  but  must  look  for  its  en- 
'inr  to    the    property   sold,   the    money 

Uownrd  •* 
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■■de,  or  Uk  ofBoar  who  wroDgfnlly  appropri-  od;  or,  If  tht?  do  not  io  ntkin  It,  their  loas  hu 

aUd  it;  th«  obUgktion  of  the  auretf,  HnmpK-  arlBen  from  their  own  failure  to  reiort  to  reme- 

rtTB,  wu  not  the  less  discharged.  dies   and   'modes  of   proceeding  which    ['300 

Bj  the  atatutcs  of  Mississippi,  a  judgment  is  the  statutes  of  Mississippi  gave  them. 

a  lien  on  all  the  defendant's  property,  penonal  JQ.  But  if  this   were  not  ho— if  the  appel- 

as  well   aa   real,  from  the  time  it  is  entered,  lant,  Humphreys,  would  be  liable  to  an  eie- 

tn   all   caseo,  the   property  of  the  defendant  cution  on  such   a  judgment,  legally  recovered 

shall   be   bound   and   liable   to   any   judgment  against  him  as  a  surety  on  this  bond — still,  in 

that  may  be  entered  up.  from  the  time  of  en-  ea«e  the  appellees,  as  judgment  creditora,  are 

tcring  such  judgment."    Howard  &  Hutch.  Dig.  not  entitled  to  it,  Ijecauae  the  judgment  they 

f,  S21,  SML  43;  Hutchinson's  Miss.  Code,  p.  881,  have  entered  against  Humphreys,  if  even  it  be 

•ee.  IS.  not  illegal  in  form  and  substance,  was  without 

By  repeated  decisions,  the  execution  creditor  any    notice   to    him,    was    obtained   by    fraud 

ii  entitled  to  the  proceeds  of  the  sale,  the  prior  practiced  against  him,  and  is  altogether  such  a 

jndgmellt  creditor,  who  has  not  levied  an  exe-  proceeding  as  a  court  of  equity  will  protect  an 

mtioli,  being  left  to  his  lien  on  the  property,  innocent    party    from    the  consequences  of,  if 

SOS*]   'Robinson  v.  Green,  6  How.  Uias.  223;  gou^t   to   Ira   carried   iato   operation   against 

Commeraal   Bank  T.  Yaioo,   Ibid-  636;   Goode  him,  by  the  forms  of  law. 

T.  M*y*on,   Ibid.  647;    Andrews   v.  Doe,   Ibid.  1.  So  far  as  appears  by  the  record,  it  is  a 

StZ;  Bibb  T-  Jones,  7  lb.  400.  general  judgment  entered  in  file  Circuit  Court 

3.  The  statute  of  Mississippi  gave  to  the  ap-  against  Humphreys   for  the  sum  of  {6,366.33, 

pelke*  the  aame  summary  mode  of  proceeding  founded  on  the  mandate  of  the  Supreme  Court, 

against    the    sheriff   and   his   sureties    on    the  which  merely  reversed  the  previous   judgment 

Mcape    of    McNlder,    when    in    custody   under  of  the  Circuit  Court  rendered  on  demurrer,  and 

their  ca.  sa.;  if  resorted  to,  notice  would  iiave  in  favor  of  the  defendant.     All  for  which  the 

been  giren  to  the  surety,  Humphreys,  and  his  appeliees,  being  plaintiffs  in  that  suit,  were  en- 

pn^ierty    would    bave    been    applied    to    their  titled  to  judgment,  was  the  amount  of  damages 

ndgmcnt;  their  neglect  has  been  the  cause  of  they  had  sustained;   and  that  amount  should 

his  inoperty  being  applied,  in  his  ignorance  of  appear  to  be  ascertained  in  due  course  of  law. 

any  pfwr  cDaim,  to  another  debt.  This  the  record  nowhere  exhibits;   it  exhibits 

■■If  any   alieria,  under-sheriff,  or  other  offi-  merely  a   ca..   sa.   against   MoNider,  reciting  a 

cer,  iball  make  return  upon  any  writ  of  capias  judgment  held  by  the  appellees  against  him  for 

ad  satiirfaciendum,  or  attachment  for  not  per-  $3,010.78.     That  such  a  judgment  cannot  bob- 

forming  a  decree  in  chancery,  for  payment  of  tain   on   execution,   is   a   proposition   too   well 

any  sum  of  money,  that  be  hath  taken  the  body  settled  to  require  argument  or  authority  for  its 

or  bodiea  of  the  defendant  or  defendants,  and  support.     Besidea,  it  is  clearly  established  by 

hath  the  aante  ready  to  satisfy  the  money  in  the  statutes   of   MisBisaippi,   under   which   the 

ia^  writ  mentioned,  and  shall  have  actually  re-  liability  of  the  appellant,  Humphreys,  accrues, 

c^vcd  sndi  money  of  the  defendant  or  defend-  and  by  the  provisions  of  which  its  extent  is  to 

anta,  or  auRered  him,  her,  or  them  to  escape,  be  ascertained. 

vhh  Ute  consent  of  such  sherifl',  under-sheriff,  "If  the  plaintiff  in  any  suit  or  action  shall 

OT  otlier  officer,  and  shall  not  immediately  pay  demur  to  the   plea  of  the  defendant,  and  the 

Mdh  money  to  the  party  to  whom  the  same  is  demurrer  be  sustained  on  joinder  and  argument, 

fajaUe,  or  bis  attorney,  or  shall   maice   any  the  judgment  of  the  court  shall  be  respondeat 

«tMr  rctnin  upon  any  such  execution  as  will  ouster;  but  in  such  cose  the  defendant  shall  be 

Aow  that  such  sberifF,  under-sheriff,  or  other  compelled  to  plead  to  the  merits  of  the  suit  or 

affioer,  hath  voluntarily,  and  without  authority,  action,  and  the  plaintiff  shall   not  thereby  be 

•adtted  to  levy  the  same,  or  as  would  entitle  delay^  of  his  trial."     Howard  &  Hutch.  Dig., 

tka  plaintiff  to  recover   from  such   sheriff,   or  p.  eiS,  sec.  8;  Hutchinson's  Miss.  Code,  p.  876, 

•tber  officer,  by  action  of  debt,  the  debt,  dam-  sec.  06. 

agea,  or  ooata  in  such  execution  mentioned,  and  "Every  sberiS  [failing  to  «xecute  his  duty] 

aoA  iberiff  or  other  officer  sliall  not  immediate-  shall  be  liable  to  the  actfou  of  the  party  injured 

hpay  the  aame  to  the  party  to  whom  it  is  pay-  by  such  default  for  all  damages  which  he  or 

itit,  or  tn  his  attorney,  it  shall  and  may  be  they  may  have  sustained  therebv."    Howard  k 

Uwfnl,    in   either   of   the  said    cases,   for   the  Hutch.  Dig.  p.  202,  sec.  7;   Hutchinson's  Miss, 

oeditor  at  whose  suit  such  ca.  sa.  or  attach-  q^^   n   443   gg^.   7 

■Knt  ahall  issue,  upon  motion  made  before  the  "Where  any  sheriff  or  other  officer  shall  have 
ranrt  from  which  8U<±  wnt  issued,  to  demand  t^^en  the  body  of  any  debtor  in  execution,  and 
judgment  aga.i^t  such  shenff,  imder-BhenfT  or  gi,„u  willfully  and  negligently  suffer  such  debt- 
other  officer,  and  the  sureties  of  either  of  them  ^^  ^^  escape  the  person  Huing  out  such  cxecu- 
and  their  kgal  representatives  jointly,  for  the  ereiutors  or  administrators,  shall  and 
BnneT  mentioned  in  such  wnt,  with  interest  ',  ,  ...  ..>,,. 
th^n^the  rate  of  thirty  per  cent,  per  '"^V  ^"™  '"^  ^  '^  "'«*''"'.1  "^tl" 
annum  from  the  return  day  of  the  execution."  ^e^mst  such  sheriff  or  other  officer  "his  [-307 
How  A.  Hutch.  Dig.  p.  642,  sec  42;  Hutch-  executors  or  administrators,  for  the  recovery 
isKia-B  Miss.  Code,  p.  906,  sec.  48.  of  '"  »"<'''  »"■"«  <»'  """"^y  "^  ""^  mentioned  in 

Viewed,  therefore,  in  every  light,  the  obliga-  ^^^  «»'<!  execution,  and  damages  for  detaining 
tion  of  the  appellee,  Humphreys,  under  Lis  the  same'  How.  &  Hutch.  Dig.  p.  849,  sec.  81; 
official  bond,  has  been  discharged;  it  has  been  Hutchinson's  Miss.  Code,  p.  649,  sec.  3. 
dnefaarged  involuntarily,  by  force  of  law;  if  2-  But  the  judgment  itself  ia  totally  invalid, 
th.  appellants  lose  a  recourse  to  his  personal  as  against  the  appellant,  Humphreys.  It  was 
■eamtji  thejr  yet  retain  it,  if  their  judgment  obtained  without  notice  to  hiui;  without  op- 
be  i>alid,  a^inst  bis  property  which  was  levied  portunity  for  defense;  by  a  deliberate  fraud 
IS  Ii.  cd.  i4« 
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prftctieed  towuda  him;  uid,  if  followed  bj  ex- 
eeution,  must  involve  him  in  great  and  irreme- 
diable toes. 

Tlie  record  ehowa,  and  the  demurrer  expreu- 
Ij  admits,  that,  in  tbe  action  which  has  reault- 
ed  in  this  judgment,  Humphreys  never  bad  any 
Dotice  of  the  suit  till  the  return  of  the  mandate 
from  the  Supreme  Court;  never  was  served 
with  procesB,  directly  or  indirectly;  and  never 
authorized  anyone  to  appear  for  him.  Under  a 
judgment  bo  obtained,  no  execution  can  Iqally 
issue  against  Dim. 

Personal  uotice  to  the  defendant  is  indispen- 
sable to  sustain  the  validity  of  a  judgment,  and 
to  authorise  subsequent  proeeedinga  under  it. 
Mayhew  v,  Thatcher,  6  Wheaton,  130;  Breed- 
love  V.  Nicolet,  7  Pet.  434;  Haydel  v.  Girod,  10 
Peters,  28B ;  Kill>om  v.  Woodnorth,  6  Johns. 
41;  Robinson  v.  Ward.  S  Johns.  90;  Borden  v. 
F-itch,  IS  Johns,  143;  Kinderhook  v.  Claw,  16 
■  Johns.  638;  Corliss  v.  Corliss,  8  Verm.  388; 
Chase  v.  Hatliaway,  14  Mass.  224. 

Kor  is  tbe  necessity  of  such  notice  obviated 
liy  an  entry  of  his  appearance  on  the  record,  or 
by  the  appearance  of  attorney  for  him  witliout 
hiB  iinowled;;e  or  autliority.  Starbuck  v.  Mur- 
ray, 5  Wendell,  161;  Holbrook  v.  Murray,  G 
Wendell.  162;  Sbumwa;  v.  Stillman,  6  Wendell, 
149;  Aldricb  v.  Kinney,  4  Conn.  382;  Bonney 
V.  Baldwin,  3  Missouri,  49. 

It  is  no  answer  to  this  to  say,  that  the  appel- 
lant, Humphreys,  is  precluded  from  alleging 
want  of  notice  by  the  return  of  the  deputy -mar- 
shal to  the  aumiiions,  in  the  words,  "Executed 
this  writ  on  B.  G-  Humphreys,  personally,  on 
the  14th  day  of  Oetober,  1839;  (signed)  W.  M. 
Gwin,  Marshal,  per  Joo.  Hunter,  D.  M."  Be- 
cause, in  any  event,  the  return  could  only  be 
lield  to  be  evidence,  not  liable  to  contradiction 
liy  the  appellant,  of  such  execution,  service, 
and  notice:  it  could  only  be  beid  to  be  such 
Bullicient  evidence  a»  was  necessary  to  entitle 
the  plaintiffs  to  judgment  in  that  suit.  But 
here  the  demurrer  admits  the  fact  of  service 
and  notice  to  be  otherwise;  and  it  is  not  con- 
troverted in  the  suit,  of  which  alone  it  forms 
Sart  of  the  record.  In  a  dilferent  suit;  for  dif- 
trent  objects;  in  a  dilfercnt  tribunal. 
But  this  return  would  not  be  evidence  of 
S08']  notice  or  service  "even  in  that  suit;  be- 
cause it  would  be  merely  prima  facie  evidence, 
and  it  has  been  disproved;  because  it  does  not 
appear  that  the  execution  was  made  according 
to  law;  and  because  there  is  no  proof  that  the 
officer  who  executed  it  had  legal  authority  to 
do  so. 

The  return  is  only  prima  facie  proof  of  the 
fact  it  asserts.  7  Com.  Dig.  287,  Return  G; 
Jones  V.  Commer.  Bank,  6  How.  Miss.  43;  Wil- 
liams V.  Crutchcr,  5  lb.  71;  Anderson  v.  Carlisle, 
7  lb:  412;  Patterson  v.  Denton.  I  Fimedps  & 
Marsh.  Cli.  595;  Boynton  v.  Willard,  10  Pick. 
170;  Butts  V.  Francis,  4  Conn.  424;  Watson  v. 
Watson,  6  Conn,  337;  Wnlerhouse  v.  Gibson, 
1  Grccnl.  234.  And  the  fact  asserted  in  it  is 
(dniillcd  to  be  untrue. 

Tiie  return  docs  not  show  the  writ  was  exe- 


1  tbe  return  fatal  to  it.  even  as  prima  facie 
evidence.  How.  &.  Hutch.  Dig.,  p.  577,  sec.  5. 
p.  583.  sec.  27 ;  Hutchinson's  Miss.  Code,  p.  836, 

sec.  22;  Smith  v.  Cobea,  3  How.  Mies.  36,  39; 
ISO 
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Fatheree  t.  Long,  S  lb.  OSl ;  Eakridga  t.  Janet, 
1  Smedes  A  Marsb.  696. 

Nor  is  there  any  proof  that  the  execution  of  - 
the  writ  (if  made)  was  Dy  a  I^ally  constituted 
deputy;  if  not,  it  was  absolutely  void;  that  it 
was  is  not  to  be  preeiuned  in  a  case  like  this — 
it  must  be  prov«d.  How.  i.  Hutch.  Dig.  p.  2B2, 
sec.  6;  Hutd.  Mias.  Code,  p.  443,  sec  0. 

IV.  It  has  been  established,  then,  that  tbe 
appellant,  Humphreys,  baa  already  leg&lly  nnd 
eompulsorily  paid  the  whole  penalty  of  the 
bond,  on  whidi  the  judgment  of  the  appelleea 
is  founded. 

It  has  also  been  eatablished,  that  tbe  jndg- 
ment  so  obtained  does  not  legally  authorize  mi 
execution  against  bis  property. 

It  has  also  been  established,  that  tbe  judg- 
ment was  obtained  without  notice  to  him,  and 
by  fraud  practiced  against  him. 

It  is  proved  by  the  record,  and  admitted  by 
the  demurrer,  that  the  appellant  came  to  the 
knowledge  of  these  facts  only  since  the  man- 
date transmitted  from  the  Supreme  Court  to 
the  Circuit  Court;  that  he  was  guilty  of  bo 
laches;  that  he  prayed  and  was  refused  leave  to 
plead  them  in  the  action  at  law;  that  the  ap- 
pellees liBve  been  decreed  by  the  Circuit  Court 
to  be  entitled  to  issue  an  execution  against  him; 
and  that  such  execution  is  about  so  to  issue. 

By  the  settled  principles  of  equity  he  is  en- 
titled, in  this  state  of  facts,  to  the  interpositioB 
of  a  court  of  equity,  and  to  the  perpetual  in- 
junction and  relief  prayed  for  in  his  bill.  2 
Story's  Equity,  sees.  887,  894;  Fonblanque'a 
Equity,  6,  2,  sees.  1,  2;  *Marine  Ins.  [*SOI 
Co.  V.  Hodgson,  5  Cranch,  100;  8  lb.  206;  7  lb. 


182;  King  v.  Baldwin,  IT  Johns.  387;  Blount 
v.  Green,  3  Hayw.  89 ;  Winchester  v.  Jackstm,  3 
lb.  305;  Chck  v.  Gillespie,  4  lb.  8;  Goodrlcli 
V.  Brown,  1  Chan.  Cae.  49;  Barnsley  v.  Powell, 
1  Ves.  Sen.  299;  Jarvis  v.  Chandler,  1  Tarn. 
&  Russ.  319;  Johnson  v.  Harvey,  4  Mass.  M3) 
Lovejoy  v.  Webber,  10  Mass.  103. 

Mr.  Jones,  for  the  appellees; 

The  appellees  present  the  following  summarj 
of  the  grounds  upon  which  they  hold  the  decree 
rendered  in  the  court  below  irreversible: 

The  bill,  being  framed  in  palpable  violation 
of  the  fortieth,  forty-first,  annd  forty-second 
rules  of  this  court,  was  liable  to  dismission, 
with  or  without  demurrer,  upon  motion,  or  de- 
murrer, ore  tenus,  at  the  bar;  and,  being  al- 
ready di.trniiscd  on  demurrer,  should  stand  dis- 
missed, wlmlevcr  title  to  relief  in  equity  might 
have  arisen  from  its  allejrations,  had  tbey  beui 
brought  out  in  an  admissible  and  competent 
bill. 

The  reversal  of  the  decree  would,  of  course, 
be  followed  by  a  mandate  to  the  court  below, 
calling  for  an  answer  from  the  defendants; 
when  it  is  plain  they  can  put  iu  no  answer 
that  would  not  come  within  the  danger  of  im- 
pertinoMce  denounced  in  the  fortieth  rule. 

But,  wuiving  all  exceptions  to  tbe  frame  of 
the  bill,  the  facts  alleged  in  it  lay  no  founda- 
tion for  equitable  interference  to  set  aside  tha 
judgment  recovered  at  law  by  the  appelleea. 

1st.  Because  the  appellant,  from  conclusive 
evidence  of  his  own  showing,  appears  to  have 
lost  the  benefit  of  his  defense,  if  he  ever  had 
one  tliat  was  aiailable  at  law,  by  bis  own  fUH 
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■ad  negligenoa,  oontinued  down  to  the  time  of 
the  rendition  of  the  judgment  agminet  him  in 
tbw  court  (2  How,  28),  and  during  all  the  resi- 
dm  of  tfakt  term,  when  he  might,  if  he  could 
hare  ahown  any  ground  of  defi-nse  at  once 
:irailable  and  just,  have  moved  the  court  to  re- 
mand Um  cause,  with  instructionl  to  permit 
him  to  plead  dc  novo,  aa  was  done  in  Lloyd  v. 
Scott,  4  FeteTB.  231. 

Sd.  BMause,  if  the  facta  alleged  by  him  were 
trve,  they  lay  no  ground  for  the  interference 
•i(  equity  to  restrain  the  appellees  from  uaing 
and  enforcing  tbeir  judgment  at  Ian. 

3d-  Beeause  he  never  had  any  availahle  de- 
irnie  at  law;  Such  as  he  pretends  being  tnad- 
iniwible  either  at  law  or  equity. 

Thi*  court  baa  gone  far  to  systematize  the 
mlM  which  afaould  limit  the  interference  of 
31»"J  equity  to  restrain  partiea  from  'using 
■sd  enforcing  judgments  at  law,  upon  the 
XTooad  of  having  failed  to  avail  themselves  of 
«>BW  legal  defense;  a,  branch  of  equity  juris- 
pmdence  about  which  rather  loose  notions  had 
prevailed,  and  no  consistent  course  of  proee- 
•Ion  had  been  followed. 

The  conrarrence  and  the  clear  proof  of  the 
foDoviBg  eireumstanees  are  held  indinpcnaB- 
bfe:  iat.  That  the  party  seeking  audi  relief 
rcaOy  had  a  defense  that  was  at  once  just  in  it- 
self, and  available  at  law.  2d.  That  he  lost 
Ibe  advantage  of  it  by  accident,  surprise,  or 
fraud,  unmixed  with  any  fault  or  negligence  in 
liimaelf  or  bis  agents.  3d.  That  the  clrcum- 
-tanOES  of  such  accident,  surprise,  or  fraud 
.effected  the  opposite  party  so  far  as  to  make  it 
•■bvioiuly  against  conscience  for  him  to  use  and 
>-ofoTee  hia  judgment.  Mat.  Ins.  Co.  v.  Hodg- 
•nm,  7  Cranch,  336,  338;  Rrown  v.  Sivann,  10 
IVt.  504-506;    Truly  y.  Warner,   5   How.   141. 

The  proximate  cause  of  the  accident  by 
uhich  the  appellant  pretends  to  have  been 
•■mted  of  his  Just  defense  is  collusion  between 
ittand,  his  co-obligor  and  co-dcfFndant,  and  the 
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To  which  we  answer— 

1st.  That  there  is  nothing  in  all  this  to  make 
ii  against  conscience  for  the  appellees  to  exe- 
'Ute  their  }u(lj;nient;  if  the  appellant  has  been 
nronged  by  this  misdemeanor  in  ofBce,  and  in- 
■■vent  of  all  privity  to  it,  it  was  no  less  a 
Fraud  upon  the  appellees  and  upon  the  law; 
ind  the  appellees,  certainly,  were  no  less 
imtoeent  of  aU  privity.  The  equities  being 
•^nal,  a  eonrt  of  equity  cannot  shift  the  bur- 
den from  the  one  to  the  other;  hut  must  leave 
eadi  nndistnrbed  in  his  legal  rights. 

■2d.  But,  in  truth,  the  appellant  was  in  no 
sort  injured  by  the  alleged  collusion  and  fraud 
between  Bland  and  the  sheriff;  every  defense 
that  the  nature  of  the  case  admitted  was  tak- 
■n.  and  nrged  with  all  practicable  effect.  As  to 
ibe  defense,  of  the  loss  of  which  alone  he  com- 
pianiB,  it  was  no  defense  'to  that  action;  litit 
Iclonged  to  the  other  suits  on  the  same  bond 
in  Uie  Circuit  Court  of  Claiborne  County.  So, 
if  tb»  uiademeanor  of  the  ahpriff  livid  any  fiiun- 
•lation  for  relief  in  equity,  it  was  against  the 
jndgiiKiita  recovered  in  that  court,  not  agninsi, 
the  judgnent  recovered  by  the  appellees. 

U.  'niat  tbe  sherifl^B  return  is  absolutely 
cosAauTC  <n  the  parties  to  the  suit;   and.  as 


between  them,  the  truth  of  K  cannot  be  drawn 
in  i^ueetion  in  any  form  of  procedure  at  law  or 

This  is  the  Ycry  flrat  case,  we  believe,  in 
which  it  was  ever  'attempted  by  bill  in  [*SII 
equity;  but  in  the  courts  of  law  it  has  been  fre- 
quently tried  in  every  form  admissible  in  the 
practice  of  those  courts — by  way  of  averment 
in  pleading — by  way  of  motion  to  set  aside  on 
affidavits  of  fraud  and  falsehood;  and  the  in- 
variable answer  of  the  English  courts,  from  the 
days  of  Queen  Elizabeth  to  the  days  of  Queen 
Victoria,  has  been,  that  the  return  ia  conclusive 
between  the  parties  to  the  suit,  neither  travers- 
able in  pleading,  not  liable  to  contradiction  by 
a  motion  to  set  it  aside,  or  in  any  other  form  of 
procedure,  but  an  action  against  the  sheriff. 

All  the  reasons  that  forbid  any  question  of 
the  truth  of  the  return  in  the  courts  of  law, 
equally  forbid  it  in  the  courts  of  equity.  In 
fact,  tbe  equitable  discretion  exercised  by  courts 
of  law  in  the  modern  practice  of  motions  would 
be  quite  competent  to  administer  relief,  if  the 
case  were  relievable  on  the  principles  of  equity. 
The  decisions  of  the  courts  of  law  are  there- 
fore conclusive  against  relief  in  the  court*  of 

The'aberifT's  return  of  rescous  on  mesne  proc- 
ffsa  ie  conclusive  against  the  party  charged— 
equivalent  to  a  conviction;  he  is  not  put  upon 
interrogatories,  because  he  cannot  traverse  the 
return,  and  the  fine  ia  summarily  imposed. 
Rex  v.  Elkina,  4  Burr.  2129;  Rei  v.  Pember, 
Cas,  Temp.  Hardw.  112.  So,  on  sci.  fa,  against 
terre-tenants,  the  return  of  sci.  feci.  A  B,  tenant 
of  one  messuage,  etc.,  is  conclusive,  and  he  can- 
not plead  non-tenure.  Flud  v.  Pennington,  Cro. 
Eli?;.  872;  Whitrong  v.  Blaney,  2  Mod.  10;  Barr 
V.  Satchell,  2  Str.  813.  Though  a  strong  case  of 
collusion  and  fraud  lie t ween  sheriff  and  defend- 
ant be  made  out.  tlic  return  of  non  est  inventus 
is  conclusive  on  plaintilT.  Goubot  v.  De  Crouy,  3 
Tyrwhitt,  BOO;  S.  C,  1  Cromp.  &.  Mecs.  772;  see 
Harrington  v.  Taylor,  15  East,  378;  Lofft's  Rep. 
371. 

Mr.  Justice   Grier   delivered   the   opinion   of 

the  court: 

The  appellant,  Humphreys,  who  was  com- 
plainant below,  filed  his  bill  against  the  de- 
fondants,  praying  an  injunction  against  the 
issuing  of  an  execution  on  a  judgment 
they  had  obtained  against  him  at  law. 

Ilia  hill  acts  forth,  that  he  was  one  of  thr 
sureties  of  Richard  Bland,  late  ahcriJT  of  Clsi 
home  County,  in  bis  official  bond.  That  in 
March,  1830,  the  present  defendanta  instituted 
a  suit  on  tlii"  bond  against  Blnnd  and  hia  sure- 
tics,  on  which  the  Circuit  Court  rendered  ft 
judgTLient  in  favor  of  the  defendants.  The 
cause  waa  removed  to  thia  court  by  writ  of 
error,  where  the  judgment  of  the  Circuit  Court 
waa  reversed,  and  the  case  'remanded  ['312 
to  the  Circuit  Court,  with  directions  to  enter 
judgment  against  Humphreys,  the  surviving 
surety.  This  was  in  February,  1845.  In  th.' 
muanwhile.  at  May  Term,  1840,  judgments  weri' 
entered  in  the  State  Circuit  Court  of  Claiborne 
County  aguitiHt  the  sherilT  and  his  sureties  on 
the  aame  bond,  and  the  whole  amount  of  thi 
penalty  collected,  by  levy  and  sale  of  com- 
plainant's property. 

The  bill,  : 


^,(tt^t,(c,^j.(aina^nt 
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had  no  notice  or  knowledge  whatBoever  of  the 
suit  And  proceedings  against  him  by  these  de- 
fendants, till  after  the  case  was  remanded  hj 
this  court;  that  the  sherifiF's  return  of  service  of 
the  writ  on  him  was  false,  and  made  at  the  re- 
quest of  Bland,  for  the  purpose  of  keeping  the 
complainant  in  ignorance  of  the  pendency  of 
the  suit;  that  when  the  cause  was  lemanded  to 
the  Circuit  Court,  he  offered  to  plead  his  pay- 
ment of  the  bond  puis  darrein  continuance; 
but  the  court  refused  to  receive  the  plea,  on  the 
ground  that  the  mandate  of  the  Supreme  Court 
was  imperative  on  them  to  enter  a  judgment 
for  the  plaintiff. 

The  defendants  demurred  to  this  bill  for  want 
of  equity,  and  the  court  below  sustained  the 
demurrer,  and  dismissed  the  bill,  and  the  eom- 
plainant  has  appealed  to  this  court. 

Do  the  facts  set  forth  in  the  bill,  and  admit- 
ted \>y  the  demurrer,  entitle  the  complainant  to 
the  injunction  prayed  for! 

According  to  the  view  entertained  by  the 
court  of  the  true  merits  of  this  case,  it  will  be 
unnecessary  to  examine  the  question  so  much 
mootird  on  the  argument,  as  to  the  conclusive- 
nCBs  of  the  sheriff's  return,  or  whether  equity 
would  interfere,  where  a  false  return  has  been 
made  by  the  sheriff  in  collusion  with  a  co-de- 
fendant, without  any  fraud  or  fault  of  the 
plaintiff.  We  shall,  therefore,  consider  the  case 
as  if  the  complainant  had  full  notice  of  the 
suit  at  law,  and  the  summons  had  been  duly 
served  on  him. 

The  laws  of  Mississippi  limit  the  liability  of 
the  sureties  in  the  official  bond  of  the  shcTiff  to 
the  amount  of  the  penalty.  Any  person  in- 
jured  by  a  default  of  the  sheriff  in  paying  over 
money  collected  by  him  may  have  a  judgment 
entered  on  the  bond  for  the  amount  due  to  him, 
on  motion,  without  service  of  process,  or  stay 
of  execution.  This  judgment  is  a  lien  on  all  the 
personal  and  real  property  of  the  defendants, 
and  has  a  priority  over  all  judgments  subse- 
quently obtained. 

As  the  a£Gcer  is  liable  to  the  extent  of  his 
defaults,  and  the  surety  only  to  the  extent  of 
the  bond,  difficulties  will,  no  doubt,  often  oc- 
cur as  to  the  mode  in  which  sureties  may  de- 
fend themselves,  when  judgments  are  demand- 
ed exceeding  the  amount  of  the  penalty.  If 
tls*]  the  prior  judgmentB  should  be  paid  'out 
of  the  property  of  the  sheriff,  the  sureties 
might  wrongfully  escape,  if  the  amount  of  prior 
judgments  might  be  pleaded  against  subsequent 
demands.  On  the  contrary,  if  it  could  not,  the 
surety  might  be  compelled  to  pay  more  than 
tbe  amount  of  his  bond,  unless  the  court  should 
protect  him  in  some  way. 

In  some  States,  where  a  simitar  law  prevails 
as  to  suits  on  sheriffs'  bonds,  each  suitor  is  per- 
mitted to  take  a  judgment  on  the  bond  for  the 
amount  of  his  claim,  and  when  sureties  have 
paid  in  tlie  whole  amount  of  the  penalty,  all 
further  executions  are  stayed  by  tlie  court,  and 
the  money  apportioned  to  the  clHimants  ac- 
cording to  their  respective  prioritii's.  But, 
whatever  may  be  the  practice  of  the  courts  of 
Mississippi  in  such  cases,  it  is  clear,  that,  when 
fhe  surety  has  paid  the  whole  penalty  of  bis 
bond,  he  should,  at  some  stage  of  the  proceed- 
ings, be  sulfiTPd  to  plead  tliis  defense  to  fur- 
ther exactions.    U  he  has  hnd  no  such  opportun- 


and  order  a  stay  of  execution, 
courta  of  law  gave  a  remedy  in  such  case*,  fij 
a  writ  of  audita  querela — a  writ,"  it  is  said, 
"of  a  most  remedial  nature,  and  invented  lest 
in  any  case  there  should  be  an  oppressive  defect 
of  justice,  where  a  party  who  has  a  good  de- 
fense is  too  late  in  making  it  in  the  ordinai7 
forms  of  law;"  and  although  it  is  said  to  be  in 
its  nature  a  bill  in  equity,  yet,  in  modem  prac- 
tioe,  courts  of  law  usually  afford  the  same  rem- 
edy OS  motion  in  a  summary  way.  The  prac- 
tice in  Mississippi  seems  to  prefer  a  bill  fai 
equity  for  the  same  purpose. 

And  courts  of  equity  usually  grant  a  remedy 
by  injunction  against  a  judgment  at  law,  upon 
the  same  principles.  In  Truly  v.  Wanzer,  8 
Howard,  liz,  this  court  say:  "It  may  be  stated 
as  a  general  principle  with  regard  to  injunc- 
tions after  a  judgment  at  law,  than  any  fact 
which  proves  it  to  be  against  conscience  to 
execute  such  judgment,  and  of  which  the  party 
could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himaelf 
at  law,  hut  was  prevented  by  fraud  or  aod- 
dent,  unmixed  with  any  fault  or  negligence  bl 
himself  or  his  agents,  will  authorize  a  court  of 
equity  to  interfere  by  injunction  to  restrain 
the  adverse  party  from  availing  himself  of  such 
judgment."    See,  also,  Story,  Bq.  Jur.  sec  8B7. 

In  the  case  before  us,  the  surety  had  beoi 
compelled  to  pay  the  whole  amount  of  his  bond 
by  process  from  the  State  courts,  before  ths 
present  defendants  obtained  their  judgment 
against  him,  but  after  the  institution  of  their 
suit.  This  would  have  been  a  good  defense  to 
the  action  if  pleaded  puis  darrein  continuance. 
The  complainant  tendered  this  plea  at  tlw 
proper  'time,  and  was  refused  the  bene-  [*S14 
fit  of  it,  not  because  it  was  adjudged  iosnltt- 
cient  aa  a  defense,  but  because  the  court  con- 
sidered they  had  no  discretion  to  allow  it. 
The  mandate  from  this  court  was,  probablj, 
made  without  reference  to  the  possible  conse- 
quences that  might  flow  from  it.  At  all  events, 
it  operated  unjustly,  by  precluding  the  com- 
plainant from  an  opportunity  of  making  a  joMt 
and  legal  defense  to  the  action.  Tbe  payment 
was  made  while  the  cause  was  pending  hero. 
The  party  was  guilty  of  no  laches,  but  lost  tbe 
benefit  of  his  defense,  by  an  accident  over  which 
he  had  no  control.  He  is,  therefore,  in  the 
same  condition  as  if  the  defense  had  arisen 
after  judgment,  which  would  entitle  him  to 
relief  by  audita  querela,  or  a  bill  in  equity  for 

We  are  of  opinion,  therefore,  that  the  con- 
plainant  was  entitled  to  the  relief  prayed  for  ia 
his  bill,  and  that  the  decree  of  the  court  below 
should  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  ol 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  eanat 
be,  and  the  same  ia  hereby  reversed,  with 
Howard  t. 


r  Abkanbas  bi  a 
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Miti;  ud  t)i»t  this  cause  be  and  the  same  is 
ktnt^  nn«iid«d  to  the  said  Circuit  Court,  for 
fntkcr  proceedings  to  be  had  therein  in  con- 
liKwtj  to  Um  opinion  of  this  couiL 


BOBINSON  L5TLE  »nd  Lydia  Louisa  LyUe, 
kl*  Wife;  EIUs  Hooper  and  Mary  G.  Hooper, 
Us  Wife;  and  Nathan  H.  Cloyea,  a  Minor, 
nader  twmty-one  y««r8  of  age,  bjr  Wilev 
Qajttm,  his  Guardian, 


TH>  STATE  OF  ABKANSAS,  William  Ru«- 
•dl,  tbe  Real  Estate  Bank  of  the  SUte  of 
Aikanaas,  the  Trustee  of  said  Real  Estate 
Bank  afoieaaid,  Richard  G.  Byrd,  Jamea 
Pitcher,  Wm.  P.  Officer,  Ebenezer  Walters, 
John  Waaaell,  John  W.  Cocke,  Frederick  W. 
Tiapaall,  George  C.  Watkins,  Samuel  H. 
H«iap«tead,  John  Robins,  John  Percefull, 
Juata  S.  Conway,  Henry  F.  Pendleton,  Jacob 
Mitchell,  Thomas  S.  Reynolds,  John  H.  Leech, 
Wm.  B.  Woodruff,  Chester  Ashley,  Wm.  J. 
Bynl,  Wm.  W.  Daniel,  uid  John  Moirison 
aaA  Ednej,  his  Wife. 


■ptioB — proof — decision  of  officers  final — 
ijtation  of  right — relief  in  equity  from  mia- 
■doet  or  neglect  of  officers — extent  of  land. 
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Ko  selection  of  land*  under  a  subsequent  act 
'd  Impair  the  eight  ttt  a  pre-emption 


THIS  ease  was  brought  up  from  the  Supreme 
Conrt  of  the  State  of  Arkansas,  by  a  writ 
of  error  issued  under  the  twenty-fifth  section 
•f  the  Jndiciary  Act. 

It  mToIved  Uie  Talidity  of  an  entry  of  fonr 

B0im. — Pre-empUon   Hshta.    Bae  note  t«  10  L, 
<«.  D.  ■-  tva. 
IS  li.  ed. 


fractional  quarter-aectiona  of  land,  one  of  which 
only,  namely,  the  northwest  fractional  quarter 
of  section  number  two  in  township  one  north 
of  range  twelve  west,  was  paaaed  upon  by  this 

The  history  of  the  claim  is  thia : 

The  Act  of  Congress  passed  on  the  29th  of 
May,  1830  <4  SUt.  at  Large,  420),  gave  to 
every  occupant  of  the  public  lands  prior  to  the 
date  of  the  act,  and  who  had  cultivated  any  part 
thereof  in  the  year  1829,  a  right  to  enter  at  tbe 
minimum  price,  by  legal  subdivisions,  any 
number  of  acres  not  exceeding  one  hundred 
and  sixty,  or  a  quarter-sectioo,  to  include  his 
improvement;  provided,  the  land  shall  not 
have  been  reserved  for  the  use  of  the  United 
States  or  cither  of  the  several  States. 

In  the  third  section  of  the  act  it  is  provided, 
that,  before  any  entries  being  made  under  the 
act,  proof  of  settlement  or  improvement  sliall 
be  made  to  the  satisfaction  of  the  register  and 
receiver  of  the  land  district  in  which  the  lands 
may  lie,  agreeably  to  the  rules  prescribed  by 
the  Commissioner  of  the  General  Land  Office 
for  that  purpose. 

On  the  lOth  of  June,  1830,  the  commissioner 
issued  his  instructions  to  the  receiTers  and 
rpgisters,  under  the  above  act,  in  which  he 
aaid,  that  the  fact  of  cultivation  and  ponxessinn 
required  "must  be  established  by  the  affidavit 
of  the  occupant,  supported  by  such  corrobo- 
rative testimony  aa  may  be  entirely  satisfactory 
to  both;  the  evidence  must  be  taken  by  a  jus- 
tice of  the  peace  in  the  presence  of  the  register 
and  receiver."  And  the  commissioner  directed, 
that,  where  the  improvement  was  wholly  on 
a  quarter- section,  the  occupant  was  limited  to 
such  'quarter;  but  where  the  improve-  ['SIO 
ment  is  situated  in  different  quarter-aectiona 
adjacent,  be  may  enter  a  half  quarter  in  each 
to  embrace  his  entire  improvpment. 

Another  circular,  dated  7th  February,  1S31. 
was  issued,  instructing  the  land  officers,  wberr 
persona  claiming  pre-emption  rights  had  been 
prevented,  under  the  above  circular,  from  mak- 
ing an  entry,  "by  reason  of  the  township  plat« 
not  having  been  furnished  by  the  surveyor- 
general  to  the  register  of  the  land  office,  the 
parties  entitled  to  the  benefit  of  said  act  may 
be  permitted  to  file  the  proof  thereof,  under 
the  instructions  heretofore  given,  identifying 
the  tract  of  land  as  well  as  circumstances  will 
permit,  any  time  prior  to  the  30th  of  May 
next."  And  they  were  requested  to  "keep  a 
proper  abstract  or  list  of  such  cases  wherein 
the  proof  shall  be  of  a  character  sufficient  to- 
establish,  to  their  entire  satisfaction,  the  right 
of  the  partie.'.  respectively,  to  pre-emption," 
etc  "No  payments,  however,  were  to  be  re- 
ceived on  account  of  pre-emption  rights  duly 
established,  In  cases  where  the  townships  were 
known  to  be  surveyed,  but  the  plats  whereof 
were  not  in  their  office,  until  they  shall  re- 
ceive further  instructions." 

It  may  be  here  remarked,  that  the  puhlic  sur- 
veys of  the  land  in  question  were  not  com- 
pleted until  the  1st  of  December,  1833.  nor  re- 
turned to  the  land  office  until  the  beginning  of 
the  year  1H34. 

On  the  2d  of  March,   1831,  ConRress  passed 

an   net    M   Stat,  at  I.aree,   473),  "granting  a 

quantity  of  land  to  the  Territory  of  Arkinsas, 

15» 


CouBT  OF  THi  UfliiKD  States. 


for  the  ereetfon  of  a  public  building  at  the  seat 
of  government  of  aaid  terntory;"  but  this  act 
did  not  designate  what  specific  tract  of  land 
should  tie  granted  for  that  purpose. 

On   the  23d  of  April,  1831,  Cloyes  filed  the 

Following  affidavit  in  the  office  of  the  register, 

in  support  of  hia  claim  to  a  pre-emption  right: 

"Pre-emption  Claim,  May  29,  1830. 


justice  of  the  peace  for  the  County  of  Inde- 
pendence, in  the  register's  office,  in  the  presence 

ot  the  register. 

"Question  by  the  Register.     What  tract  of 

the  public  lands  did  you  occupy  In  the  year 
1B2D,  that  you  claimed  a  right  of  pre-emption 

"Answer.  On  the  N.  W.  frnct  Vi  o'  »«■  2, 
in  township  1,  north  of'range  12  west,  adjoin- 
ing the  Quapaw  line,  tieing  the  first  fraction 
that  lies  on  the  Arkannaa  River,  immediately 
below  the  town  of  Little  Rock,  and  contains 
317"]  about  twenty-eight  "or  twenty-nine 
acres,  as  I  have  been  informed  by  the  county 
surveyor  of  Pulaski  County;  and  I  claim  under 
the  taw  the  privilege  to  enter  the  adjoining 
fructlon  or  fractions,  so  as  not  [to]  exceed  one 
hundred  and  sixty  acres,  all  being  on  the  river 
lielow  the  before-named  fraction. 

"Question  as  before.  Did  you  inhabit  and 
cultivate  said  fraction  of  land  in  the  year  1829  ; 
and  if  bo,  what  improvement  had  you  in  that 
year  in  cultivation! 

"Answer.  I  did  live  on  said  tract  of  bind 
in  the  year  1820,  and  had  done  so  since  the  year 
1626;  and  in  the  year  182S  aforesaid,  I  had  in 
cultivation  a  garden,  perhaps  to  the  extent  ot 
one  acre;  raised  vegetables  of  different  kinds, 
and  corn  for  roasting  years  (ears),  and  I  lived 
in  a  comfortable  dwelling,  east  of  the  Quapaw 
line,  and  on  the  before-named  fraction. 

"Qviestion  ss  before.  Did  you  continue  to 
reside  and  cultivate  your  garden  aforesaid  on 
the  before-mentioned  fraction  until  the  2nth  of 
May,  1830 1 

"Answer.  I  did,  and  have  continued  to  do 
so  until  this  time. 

"Question  as  before.  Were  you,  at  the 
passage  of  the  act  of  Congress  under  which 
you  claim  a  right  of  pre-emption,  a  fitrmer;  or, 
m  other  words,  what  was  your  occupation! 

"Answer.  I  was  a  tin  plate  worker,  and 
cultivated  a  small  portion  of  the  fraction  be* 
fore  named  for  the  comfort  of  my  family,  and 
carried  on  my  husinesa  in  a  shop  adjoining  my 

"Question  as  before.  Do  you  know  of  any 
interfering  claim  under  the  law,  tliat  _vou  claim 
a  pre-emption  right  upon  the  fraction  whereon 

I'Answer.  I  Icnow  of  none.  And  further 
this  deponent  saith  not. 

"Nathan  Cloyes. 
"Sworn    and   sutiscribed   to    before    me,    the 
date  aforesaid. 

J.  Boswell,  J.  P." 

On  the  same  day.  Cloyes  filed  also  the  cor- 
roborative testimony  of  John  Rnylor,  Nathan 
"W.  Mavnor.  and  Elliott  Bursey. 

On  the  28th  of  May,  1831,  the  regisUr  and 


receiver  made   the   folkiwing   entry,   *nd  gn* 
Cloyes  the  following  certificate: 

"Pre-emption  Claim,  29th  May,  1BS0. 

"Nathan  Cloyea,  No.  24,  N.  W.  fracttOMl 
%  2,  1  N.  12  W.  granted  for  the  above  fraetl«» 
ai  y^,  and  reject  the  privilege  of  entering  tla 
adjoining  fractions.    May  28,  I83I. 

"H.  Boswell,  Register. 
"John   Redman,   Receivar." 

*0n  the  ISth  of  June,  1832,  Congress  ['Sll 
passed  an  act  (4  Stat,  at  Large,  631),  grut- 
Ing  one  thounand  acres  ot  land  to  the  Tenl- 
tory  of  Arkansas,  "contiguous  to,  and  tA 
joining  the  town  of  T-ittle  Rock,"  for  the  en» 
tion  of  a  court-house  and  jail  at  Little  Roek, 

On  the  4th  of  July,  1832,  Congress  paand 
another  act  (4  Stat,  at  Large,  603),  authoriiia| 
the  Governor  of  the  terrltoiy  to  select  ten  ■M' 
tions  of  land  to  build  a  legislative  house  for  ttl 
territory. 

On  the  14th  of  July,  1832,  Congress  paaMd 
an  act  (4  Stat,  at  Large,  603),  giving  to  nr 
sons  entitled  to  pre-emption  under  the  aet  it 
1830  (but  who  had  not  been  able  to  enter  b 
same  within  the  time  limited,  tiecause  the  towK' 
ship  plats  hod  not  been  made  and  returned), 
one  year  from  the  time  when,  such  tovnubu 
plats  should  be  returned,  to  enter  said  lua 
upon  the  same  terms  and  conditions  aa  ft* 
scribed  in  the  Act  of  1B30. 

On  the  2d  of  March.  1833,  Congress  paaaad 
an  act  (4  Stat,  at  I-^rge,  061),  authoridne  thi 
CSovernor  of  the  territory  to  bpII  the  landl 
granted  by  the  .\ct  of  15tb  June,  1832. 

Under  these  acts  of  Congress,  Governor  P^ 
made  a  part  of  bis  location  upon  the  fractional 
quarter- sections  in  question,  upon  the  SOtlt  cd 
January,  1833. 

It  has  been  already  mentioned,  that  on  tb 
Ist  of  December,  1833,  the  public  surveys  wol 
completed,  and  returned  to  the  land  office  to 
the  beginning  of  the  year  1834. 

On  the  5th  of  Marcli,  1834,  the  heir*  d 
Cloyes  (he  being  dead)  paid  for  the  four  Ira» 
tional  quarter-sections,  and  took  the  fullowiog 
receipt: 

Recelvefa  Office  at  Little  Rock.l 
March  5,  1834.  ( 

"Received  by  the  hands  of  Ben  Dasha,  froei 
Lydia  Louisa  Cloyes,  Marf  Kasther  Cloje^ 
Nathan  Henry  Cloyes,  and  William  Thoinal 
Cloyes  (heirs  of  Nathan  Cloyes,  deceased,  lati 
of  Pulaski  County,  A.  T.),  the  sum  of  one  huB- 
dred  and  thirty-five  dollars  and  seventy-six  and 
Vi  cents,  being  In  payment  for  the  northwert 
and  northeast  fractional  quarters  of  sectioi 
two,  and  the  northwest  and  northeast  fraction' 
al  quarters  ol  section  one,  in  fractional  town' 
ship  one,  north  of  the  base  line,  and  rang) 
tivclve,  west  ot  the  fifth  principal  meridla4 
containing  In  all  one  hundred  and  eight  Sl-IM 
acres,  at  $1.25  per  acre. 

"$136.70%.  P.  T,  Crutchfield. 

"Receiver. 

"A  part  of  the  land  for  which  the  within  i* 
ceipt  is  given,  to  vrit,  'the  northwest  fracUoB 
al  quarter  of  section  two,'  forms  a  part  of  th< 
location  made  by  Governor  Pope,  In  selectin| 
1,000  'acres  adjoining  the  town  of  Lit-  [*Stl 
tie  Rock,  granted  by  Congress  to  raise  a  fund 
for  building  a  couTt-binue  and-jai)  for  the  Ter 
Pi  ;   C>'    Howard   •' 
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litorj  of  Arkansu;  and  thia  inilorapinent  is 
Budp  by  direction  of  the  Commissioner  of  the 
G«D?nl  Land  Office. 

"P.  T.  CrutchBcId,  Receiver. 
"Brnviver^   Office    at    little   Rock,    Marcli    5, 

1834." 

Id  1S43  the  heirs  of  Cloyea  filed  a  bill  against 
alt  the  pelsona  mentioned  in  the  title  of  this 
•tstpomt,  who  had  purchased  various  interests 
ia  these  fractional  quarter-sections,  and  claimed 
title  onder  Governor  P<^>e.  The  bill  was  filed 
in  the  PaUski  Circuit  Court  of  the  State,  Bet- 
ting forth  the  above  facts,  and  praying  thnt  the 
defendants  might  he  ordered  to  surrender  their 
patents  and  other  muniments  of  title  to  the 
couplainftDta. 

The  parties  who  were  interested  in  the  north- 
WHI  fractional  quarter  of  section  number  two 
auvered  the  hill.    The  other  parties  demurred. 

The  answers  admitted  that  proof  of  a  pre- 
option right  to  the  north  vest  fractional  quar- 
ter of  section  two  was  made  by  Cloyes  at  the 
time  and  in  the  manner  set  forth  in  the  bill; 
bat  denv  that  he  had  a  valid  pre-emption  to  it, 
nej  admit  also  that  Governor  Pope  selected 
mid  quarter  in  pursuance  of  the  two  acts  of 
Q^pvas  of  ISth  June,  1632,  and  2d  March, 
1833.  but  deny  that  he  did  so  illegally  or  by 


In  July,  1844,  the  Pulaski  Circuit  Court  sua 
tained  the  demurrer  of  the  parties  who  had  de- 
murred, and  dismissed  the  bill  aa  to  those  who 
had  answered. 

In  July,  1^47,  the  Supreme  Coiirt  of  Arkan- 
■aa,  to  which  the  cause  had  been  carried,  af- 
Bmed  the  judgment  of  the  court  below,  and  a 
writ  of  error  brou<;ht  the  case  up  to  this  court. 

It  was  argued  by  Messrs.  Lawrence  nnd  Bad- 
gn  for  the  plaintiffs  in  error,  and  Mr.  Sebastian 
for  the  defendants   in   error. 

The  counsel  for  the  plaintilTs  in  error  said 
that  the  three  following  questions  arose: 

1.  Was  Cloves  entitled  to  have  entered  the 
land  in  question  on  the  28th  of  May,  1S31,  if 
the  township  plat  had  at  that  time  been  in  the 
land  office* 

2.  Did  the  Act  of  15th  June,  1832,  granting 
to  the  Territory  of  Arkansas  one  thousand 
■cres  of  land,  generally,  confer  any  sjiecific 
ri:;ht  to  this  particular  fraction  before  its  ac- 
tual selection  by  the  Governor  T 

3.  If  not,  then  did  not  the  Act  of  14th  July, 
1833,  reserve  this  fraction  frbm  selection,  loca- 
SSV]  tion,  and  sale,  until  the  expiration  *of 
one  year  from  the  return  of  the  township  plat 
to  the  land  oSceT 

!■  regard  to  the  first  question,  there  is  but 
one  objection  which  can  be  urged  with  even  a 
tolerable  amount  of  plausibility  in  its  favor 
I  that  which  ia  made  the  first  ground  of  de- 
nnrrer  by  those  who  have  demurred  to  the  bill). 
namely,  that  the  proof  exhibited  in  the  bill 
does  not  appear  to  have  been  taken  in  the  pres- 
ence of  the  register  and  receiver. 

The  circular  dated  June  10,  1830,  from  the 
General  l^Jid  Office,  contains,  among  other 
things,  the  following  paragraph,  viz.;  "The 
evidence  must  be  taken  by  a  justice  of  the 
peafe,  in  the  presence  of  Uie  raster  and 
«BTer,  aad  be  m  answer  to  such  interrogate] 
pmpounded  by  than  aa  may  be  best  calculated 
to  dicit  the  tmUt." 
IS  Ii.  e«L 


The  caption  of  the  testimony  in  the  record 
is,  "Nathan  Cloyes'  testimony,  taken  on  23d 
April,  1831,  before  James  Boswell,  a  justice  of 
the  peace  for  the  County  of  Independence,  in 
the  register's  office,  in  the  presence  of  the  reg- 
ister." It  is  maintained  that  ibis  omission  m 
the  caption  to  make  it  appear  that  the  evidence 
was  taken  before  the  register  and  receiver,  de- 
stroys Cloyes'  right  of  pre-emption.  To  this 
view  several  answers  may  be  given.  It  does 
not  positively  appear  that  the  receiver  was  not 
present,  and  the  presumption  of  law  is,  that  a 
government  olEcer  has  done  his  duty  till  the 
contrary  appears.  Wilcox  v.  Jackson,  13  Pet. 
61  Ij  Winn  et  al.  v.  Patterson,  0  Pet.  603;  1 
Cooke,  Tenn.  492  j  8  Yetger,  309;  2  Tennessee, 
154,  284,  30e,  421.  It  does  appear  that  both 
the  register  and  receiver,  on  the  same  day  (23d 
April,  1831),  admitted  Cloyes'  right  to  enter 
the  land  in  question. 

But  suppose  the  proof  was  not  taken  in  pres- 
ence of  both  the  register  and  receiver,  still  the 
land  office  circular  was  merely  directory  to  the 
officers  as  to  the  manner  of  taking  the  proof, 
and  any  mere  error  or  irregularity  on  the  part 
of  the  officers  cannot  prejudice  the  rights  of 
the  pre-emption.  3  Johns.  Ch.  276;  2  Cond. 
Rep.  237,  243;  2  Edw.  Ch.  261;  4  How.  Miss. 
67;  Ross  V.  Doe,  1  Pet.  856;  Pond  v.  Negus, 
3  Mass.  230;  Rodehttugh  v.  Sanks,  2  Watts,  9; 
Holland  v.  Osgood,  8  Verm.  280;  Corliss  v.  Cor- 
liss, 8  Verm.  300;  People  v.  Allen,  6  Wend. 
480. 

The  Commissioner  of  the  General  Land  Of- 
fice, who  issued  the  circular,  by  authorizing 
the  receiver  to  take  the  payment  offered  by  the 
heirs  of  Cloyes,  without  taking  any  exception 
to  the  mnnner  in  which  the  proof  had  been 
taken,  suspended,  pro  hac  vice,  the  regulation, 
anil  sanctioned  the  mode  in  which  it  was  in  fact 
token.  The  regulation  itself  was  full  of  in- 
convenience, "was  nc^-er  fully  carried  [*321 
out  in  fact,  and  was  finally  rescinded  bv  the 
circular  of  22d  July,  1834.  2  Land  Laws.  389. 

The  decision  of  the  register  and  receiver  was 
in  favor  of  Cloyes'  right  to  the  northwest  frac- 
tional quarter  of  section  two,  and  it  being  upon 
a  matter  within  their  exclusive  jurisdiction, 
and  no  apjieal  lieing  given,  that  decision  was 
final  and  conclusive.  Wilcox  v.  Jackxon,  13  Pet. 
498. 

Cloves'  right  of  pre-emption,  then,  was  per- 
fect. an<l  he  was  only  prevented  from  cimsum- 
mating  it  ljy  the  fact  that  the  townshiji  plat 
was  not  ri'lurnod  before  the  expiration  of  the 
pre-emption  Niw  of  1830. 

2.  The  Act  of  15th  June,  1832  (which  was 
passed  after  the  .^ct  of  20th  Jlny,  1830,  had 
expired),  was  only  a  general  grant  of  one  thou- 
Kaiid  acres  of  land  in  the  vicinity  of  Little 
Rock,  without  any  specification  or  di-soription 
ot  any  nnrlicular  land  whatever,  "which  lands," 
it  provides,  "shall  be  selected  by  the  Governor 
of  tlie  territory  In  legal  subdivisions."  etc. 

We  maintain  that,  before  such  selection,  there 
was  no  appropriation  of,  or  lien  upon,  any  ]iar- 
ticular  tract.  It  was  the  selection  by  the  Gov- 
ernor that  was  to  withdraw  any  tract  from  the 
public  domain.    5  Mow.  10. 

Covenant  to  settle  particular  lands,  if  for 
valuable  consideration,  creates  a  lien  upon  ths 
lands,  which  will  be  enforced  against  all  but  a 


Ml 


Supreme  Coubt  or  the  Ukited  SrAns. 


purehAaer  for  value  and  withoot  notice.  1 
Vern.  206;  1  P.  Wma.  282,  429. 

But  covenant  to  settle  lands  of  &  j^rticular 
value,  without  mentioning  any  lands  m  partic- 
ular, creates  no  lien  on  any  of  the  covenantor's 
lands.  1  P.  Wms.  429;  4  Bro.  Ch.  4GB,  Eden's 
note;  Russell  v.  Transylvania  University,  1 
Wheat  432. 

Governor  Pope  did  not  make  his  selection 
nntil  the  30th  of  January,  1833. 

3.  Prior  to  this  selection,  the  Act  of  14th 
July,  IB 32,  was  passed,  giving  to  persons  en- 
titled to  pre-emption  under  the  Act  of  29th 
May,  1830,  but  who  bad  not  been  able  to  en- 
ter said  lands,  because  the  township  plats  had 
not  been  made  and  returned,  the  riffht  to  enter 
said  lands,  on  the  same  conditions  m  every  re- 
spect, within  one  year  from  the  time  when  said 
township  plata  should  be  returned. 

It  is  clear,  then,  that  if  the  grant  of  one  thou- 
sand acres  to  Arkansas  did  not  confer  a  spe- 
cific right  to  any  particular  land,  until  selec- 
tion made  by  its  Governor  (and  that  selection 
was  not  made  until  this  Act  of  14th  July,  1832, 
was  passed),  then  the  latter  act  reserved  from 
any  future  selection  lands  which  came  within 
its  provisions.  The  northwest  fractional  quar- 
S22>]  ter  *of  section  two  could  not  be  legally 
■elected  by  the  Governor,  in  1833,  because 
Cloyes  had  a  right  of  pre-(;mption  to  it  under 
the  Act  of  2Sth  May,  1830,  which  the  want  of 
the  township  plat  had  alone  prevented  him  from 
completing.  That  township  plat  was  not  re- 
turned until  the  beginning  of  the  year  1834, 
The  Act  of  Uth  July,  1832,  gave  him  until  the 
year  1835  to  make  his  entry;  and  within  that 
time  he  made  hit  pajment,  and  applied  to 
enter  the  land. 

It  is  manifest,  then,  that  the  bill  should  have 
been  sustained  by  a  decree  in  favor  of  the  right 
of  Cloyes'  heirs  to  the  northwest  fractional 
quarter  of  section  two,  on  which  his  settlement 
and  cultivation  were  proved. 

As  to  the  remaining  fractional  quarters,  the 
parties  interested  have  filed  a  demurrer  to  the 
bill,  setting  out  several  grounds  of  demurrer. 
The  first  and  principal  of  these  grounds  has  al- 
ready been  answered.  Most  of  the  other 
grounds  are  but  different  statements  of  a  single 
objection,  namely,  that  Cloyes,  having  proved 
his  settlement  upon  one  quarter  fractional  see* 
tion  alone,  oould  not  legally  claim  anything 
beyond  the  fractional  quarter  on  which  he  was 
•ettled. 

The  Act  of  20th  May,  1630,  does  not  restrict 
the  right  of  pre-emption  to  the  quarter-section 
■  on  which  settlement  is  mnde.  The  first  sec- 
tion is:  "Tliat  every  settler  or  occupant  of  the 
public  lands,  prior  to  the  passage  of  this  act, 
who  is  now  In  possession,  and  cultivated  any 

Krt  thereof  in  the  year  one  thousand  eight 
ndred  and  twenty-nine,  shall  be,  and  he  is 
hereby  authorized  to  enter  with  the  register  of 
the  land  office  for  the  district  in  which  such 
lands  may  lie,  by  legal  subdivisions,  any  num- 
ber of  acres,  not  more  than  one  hundred  and 
sixty ,  or  a  quarter-section,  to  include  his  im- 

frovementa,  upon  paying,"  etc  1  Land  I^ws, 
73. 
The  only  restriction  which  the  law  imposes 
is  one  hundred  and  sixty  acres,  to  be  entered 
by  legal  sut>divisions.  and  to  include  his  im- 
pntvement.  Within  these  conditions,  he  may 
ISfi 


enter  any  nnraber  of  Msres  and  any  nnmbar  nt 
legal  subdiviaions.  But  we  are  told  that  tba  - 
General  Land  Office  put  upon  this  law  the  M»- 
struction,  that  the  claimant  was  to  be  conltind 
to  the  fraction  on  which  he  settled.  It  la  tuM 
that  for  a  time  this  construction  did  prevail  t» , 
the  General  Land  OfiSce,  and,  as  we  contand, 
without  warrant  of  law. 

But  that  construction  has  long  since  bMB 
overruled  in  that  office.  It  was  overruled  bj 
express  act  of  Congi«8s.  The  second  section 
of  the  Act  of  14th  July,  1832,  provided,  "That 
ipants  upon  fractions  shall  be  permit- 
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to  exceed  in  quantity  one-quart«T  sectim; 
'and  if  the  fractions  exceed  a  quar-  [*StS 
ter-section,  the  occupants  shall  be  permitted  to 
enter  one  hundred  and  sixty  acres,  to  include 
his  or  their  improvement,  at  the  price  afor*- 

Since  that  time,  a  different  construction  haa 
prevailed  in  the  General  Land  Office,  See  Cir- 
cular, March  1,  1834,  2  Land  Laws,  687;  ate, 
also,  the  letter  of  Secretary  of  the  Treasury 
of  October  31,  1833,  2  I^nd  Laws,  672;  alio 
Circular  of  7th  May,  1833. 

Mr.  Sebastian,  for  the  defendants  in  erro*, 
contended : 

First.  That  tlie  proof  of  pre-emption  waa 
not  taken  in  the  presence  of  the  register  and 
receiver,  agreeably  to  the  rules  prescribed  by 
the  Commissioner  of  tbe  Land  Office.  The  *■- 
thority  conferred  upon  them  was  joint,  not  only 
in  tflking  the  testimony,  but  in  deciding  on  tlie 
aufiiciency  of  the  proof.  Proof  made  to  one  waa 
not  a  compliance  with  the  law.  6  How.  Hiaa. 
752;  13  Peters,  611;  1  Peters,  340;  Attoraiy 
General's  Opinion  in  2  Land  Laws,  86,  98. 


presumption  of  law  is,  that  every  g 
officer  does  his  duty  until  the  contrary  appears. 
The  rule  is  well  stated,  but  admita  of  exeep- 
tioDB.  It  is  a  mere  rule  of  evidence,  to  anppqr 
proof  of  relevant  facts  where  the  contrary  doea 
not  appear.  The  silence  of  tbe  proof  upon  tUt 
subject  would  have  left  tbe  presumption  to 
operate  to  its  fullest  extent  in  favor  of  tke 
legality  of  the  proceedings,  but  it  went  further, 
and  disclosed  the  fact  that  the  proof  was  takm 
before  the  register  alone.  Conclusio  unius  ex- 
clusio  alteriuB,  is  a  rule  of  construction  that 
may  well  apply  in  this  instance.  It  is  not  tmtf 
to  see  how  the  absence  of  the  receiver  could  bo 
better  stated  than  in  the  terms  which  affirmed 
the  presence  of  the  register. 

Again,  it  is  contended  that  the  land  oSea 
circular  requiring  proof  to  be  taken  in  tb» 
presence  of  the  register  and  receiver  waa  di- 
rectory to  the  officers  as  to  the  manner  of  tak- 
ing the  proof,  and  that  an;  irregularity  npea 
tbe  part  of  the  o dicers  cannot  prejodiee  tha 
right  of  pre-emption. 

It  is  undoubtedly  true,  that  where  the  Stat* 
intrusts  a  duty  to  a  public  officer,  and  pre- 
scribes a  particular  manner  in  which  be  ahaO 
perform  it,  an  irregularity  in  the  manner  of  itm 
performance  shall  not  prejudice  the  right  a^ 
pertaining  to  the  act  of  performance.  Ttm 
rule  extracted  from  the  rases  seems  to  admit  of 
man^  exceptions.  It  applies  to  the  aela  of 
ministerial  ofiieers,  and  not  to  those  who  act  la 
a  judicial  capacity  j  to  those  who  act  irregularly 
Bowwrd  t. 
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114*]  witbfn  the  liroite  of  authoritv,  but  'not 
whm  Ota*  is  A  total  want  of  it  (iee  Wilcox  t. 
Jftrkion,  13  Petera;  Z  Tenit.  154);  to  those  who 
irt  aa  a  public  and  common  agent,  iDilepetulfiit 
of  or  aa  a  trustee  of  the  parties,  but  not  uliere 
ths  act  ia  eoatrolled  or  to  be  done  by  the  party 
himtelf.  2  Tenn.  2S4.  Now,  here  the  register 
and  receiver  acted  in  a  judicial  capacity.  Wil- 
cox T.  Jackson,  and  Opinion  of  Attorney-Gen- 
cnl,  above  cited.  The  Act  of  May  29th,  1830, 
•M.  4,  goafces  it  the  duty  of  the  settler  to  make 
the  proof,  and  the  circular  from  the  laud  olGce 
pnaeribea  how  and  before  whom  be  shall  make 
iL  The  true  question,  therefore,  in  this  cilbc 
ii,  Dot  whether  a  ministerial  duty  hna  b^en 
ivperfectly  performed,  but  whether  a  judicial 
fuBction  has  not  been  performed  without  any 
anthority  at  all.  The  only  adjudged  case  upon 
Ibr  direct  point  has  taken  this  view  of  the 
qMatkm.  Fnlton  v.  McAfee,  6  How.  Miss,  above 
cited. 

Tke  supposition  that  the  letter  from  the 
Treaanry  Department  (2  land  Iaws,  572)  by 
anibarizilig  the  receiver  to  take  payment  from 
Cloye*,  suapended  pro  hac  vice  the  general  reg- 
■latkn  a*  to  proof,  is  unfounded  in  the  terms 
^  that  letter.  It  was  done  expressly,  not  to 
mirt  *Ay  objection,  but  "to  enable  them  the 
man  «ffsetaa]l^  to  maintain  their  rights  before 
4b  j^ieial  bibonali,  without  prejudice  to  an 
adjndieslioa  of  the  land  oCBee."  It  decided 
ik  fmwot  of  Goremor  Pope's  locations,  and  left 
t3aj*t  elaim  just  where  it  found  it.  Had  it 
lata  ao  intended,  it  was  then  too  late  to  re- 
■a*c  the  defect  and  cut  out  the  intervening 
fi^ta  nnder  the  location  of  Governor  Pope. 
Tkt  general  regulation  was  not  repealed  until 
Jwiy  22,  1834,  and  until  all  the  righU  in  eon- 
U  XT  way  had  been  fixed  under  the  old  law. 

If  the  proof  of  pre-emption  should  be  con- 
sidend  r^nlar,  and  in  compliance  with  the 
act.  and  the  authoritative  instructions  issued  in 
efMrfomitj  with  it,  then  it  ia  contended  that  the 
tKirtfawest  fractional  quarter  of  section  two,  a 
part  of  the  lands  sued  for,  was  specifically  ap- 
propriated by  the  Act  of  Congress  of  16th 
JiiDe,1832  (4Stat.atLarge,  631),  granting  one 
thooaand  acres  of  land  to  the  Territory  of  Ar- 
buiaa,  "contiKuoua  to  and  adjoining  the  town 
of  Little  Rock";  so  that  when  the  Act  of 
14th  d(  July,  1832  (4  Stat,  at  Large,  603),  ei- 
tcadi^  and  reviving  that  of  29th  May,  1830, 
«■•  paaeed,  there  was  nothing  on  which  the ' 
act  could  operate.  When  the  supplemental  act 
was  paiwed,  the  tract  on  which  the  pre-erap- 
tio*  had  once  been  granted  and  lapsed  was  no 
longer  tmappropriated  land.  The  original  act, 
thna  revived,  extended  the  right  of  pre-emption 
to  unappropriated  lands  only.  The  land  grant- 
ed by  the  Act  of  the  I5th  June  to  the  territory 
could  not,  on  the  14th  of  July  following, 
■SS*]  *be  considered  unappropriated.  Upon 
thia  point  the  instructions  from  the  General 
Laad  Office  of  10th  June,  1B30,  were  explicit. 
t  Land  Laws,  S39.  In  these  it  is  said,  "that  all 
hade  not  otherwise  appropriated,  of  which  the 
tnmahip  plata  are  or  may  be  on  file  in  the 
ngiatcr'a  office,  prior  to  the  expiration  of  the 
law,  are  anbiect  to  entry."  The  Pre-emption 
Act  of  1830  expired  by  its  own  timitation  on  the 
•nh  of  Uay.  1831,  and  before  it  was  revived, 
Mty  11th,  1832,  the  Act  of  16th  June  granted 
the  tract  of  land  to  the  territory.    The  proof  of 

IS  It.  «a> 


pre-emption  describes  the  tract  cultivated  as  be- 
injj  immediately  below  Little  Rock,  and  the 
Act  of  ISth  June,  1S32,  above  mentioned, grants 
to  the  Territory  of  Arkansas  "a  quantity  of 
land  not  exceeding  one  thousand  acres,  con- 
tiguous to  and  adjoining  the  town  of  Iiittle 
Rock."  By  this  act  the  United  SUtes  was  con- 
cluded. It  was  not  executory,  but  passed  a 
present  interest,  and  executed  itself.  It  was 
not  a  general  grant,  but  specific,  and  conveyed, 
not  a  mere  right  at  large  to  locate,  but  certain 
lands,  and  althougb  it  did  not  pretend  to  fix 
the  exterior  limits  or  boundariea,  yet  one  fea- 
ture was  well  defined,  most  important  in  its 
operation  in  this  case.  The  land  was  "contig- 
uous to  and  adjoining  the  town  of  Little  Rock." 
However  indefinite  in  some  features,  its  terms 
of  description  embraced  the  very  tract  on  which 
the  ancestor  of  eompkinanta  had  claimed  a 
pre-emption.  Thia  grant  was  a  contract,  and 
constituted  a  Hen  upon  the  lands  coming  with- 
in its  descriptive  tt  rms.  Finsoii  and  liurkiiis 
v.  Ivey,  I  Yerg.  322 ;  2  Vem.  482 ;  1  P.  Wms. 
429;  2  Vern.  97;  I  Eq.  Oas.  Abr.  31,  ch.  4. 
and  ST,  ch.  6. 

It  was,  if  not  a  grant,  at  least  a  reservation 
or  all  those  lands  "adjoining  and  contiguous  to 
the  town  of  Little  Rock,"  for  the  satisfaction  of 
the  gr<int,  and,  to  that  extent  and  for  that  pur- 
pose, was'^n  appropriation  by  law.  It  was  an 
exemption  of  such  lands  from  the  operation  of 
all  subsequent  laws,  until  its  objects  could  be 
satisfied  and  the  act  have  effecit.  When  the 
land  should  be  selected,  the  title  would  legiti- 
mately relate  to  the  date  of  the  act,  which  is 
the  source  of  the  title.  This  relation,  however, 
is  unnecessary  to  overreach  the  title  of  com- 
plainants, as  the  selection  of  the  lands  was 
long  prior  to  the  application  of  Cloyes'  heirs 
to  enter  them,  in  March,  1834,  under  the  Act 
of  14th  July,  1832.  Not  only  so,  but  on  the  2d 
of  March,  1833,  after  the  location  or  selection 
by  Governor  Pope,  an  act  was  passed  authoriz- 
ing him  to  flell  the  lands  thus  selected,  of  which 
the  northwest  fractional  quarter  of  section  two 
was  a  part.    See  4  Stat,  at  Lar^,  661. 

This  brings  us  to  the  consideration  of  the 
question  as  to  the  competency  of  the  United 
States  to  thus  appropriate  the  land  *in  [*326 
controversy  (as  they  most  unquestionably  did 
by  the  acts  referred  to),  and  the  nature  of  the 
interest  in  the  public  doman  aojuired  by  set- 
tlers upon  it. 

[The  counsel  then  proceeded  to  argue,  that 
the  pre-emptioo  law  was  not  a  grant,  but  mere- 
ly a  bounty  which  the  United  States  may  at 
any  time  before  final  acceptance  of  its  terms 
and  performance  of  its  conditions  wholly  mod- 
ify, destroy,  or  restrict.  2  Land  Laws,  101, 
102;  9  Cranch,  92;  1  Scam.  367;  3  Pet.  C.  C. 
40;  5  Martin,  N.  8.  417;  6  Martin,  342;  9  La. 
Rep.  53;  5  How.  Miss.  765;   13  Pet.  514.] 

But,  waiving  the  question  whether  the  Act  of 
June,  1832,  was  a  grant,  or  even  a  positive  res- 
ervation, I  recur  again  to  the  argument,  that 
this  act  was  at  least  an  appropriation.  That  is 
all  that  is  necessary  to  sustain  the  title  of  the 
defendants.  It  is  sufficient  alone  that  the  Act 
of  l.'ith  .June,  1832.  was  a  "setting  apart"  of  a 
portion  of  the  public  domain  for  any  purpose. 
This  is  but  an  indication  by  the  government, 
through  some  one  of  its  departments,  of  its  in- 
tention to  devote  it  to  some  particular  purpose. 
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The  title  stilt  remains  in  the  United  States,  and 
th«  land  thus  indicated  is  withheld  from  all 
subBequent  laws.  Whether  aa  b,  grant  the  act 
was  specific  or  genera.!,  whether  it  passed  a 
present  or  future  interest,  commencing  upon 
the  "selection,"  cannot  alter  its  operation  as 
un  appropriation,  tt  can  he  an  appropriation 
of  all  lands  within  its  descriptive  terms,  with- 
out being  a  grant  of  them.  The  donation  was 
for  one  thousand  acres  "contiguous  to  and  ad- 
joining the  town  of  Little  Rock,"  The  appro- 
priation was  therefore  co-extenaive,  not  with 
the  boundaries  that  might  be  ascertained  bj  tlie 
telection  under  the  act,  but  it  was  aa  brond  as 
the  description  of  the  lands  out  of  which  the  se- 
lection was  to  be  made.  This  will  be  fully 
comprehended  by  observing  the  clear  distinc- 
tion between  the  tract  selected  and  the  body  of 
lands  out  of  which  the  selection  was  authorized 
to  be  made.  The  appropriation  was  tempo- 
rary, and  for  a  particular  purpose.  Still,  it 
was  to  this  extent  an  appropriation.  By  this 
act  the  lands  were  "set  apart,"  and  severed 
from  the  public  domain,  until  the  purposes  of 
that  act  could  be  satisfied.  Doubtless  it  is  true, 
that,  when  the  objects  of  the  appropriation 
were  accompliahed,  the  lands  held  from  dispo- 
sition by  its  force  would  relapse  into  the  mass 
of  unappropriated  land.  But  in  this  case,  the 
appropriation  of  this  tract,  amongst  others  em- 
braced in  this  description  of  the  law,  held  it 
until  it  was  selected,  and  the  aelection  held  it 

Again,  when  the  Act  of  14th  July,  1832,  was 
passed,  the  lands  claimed  by  the  complainants 
327"]  were  not  surveyed,  nor  *any  plats  on 
file  in  the  register's  office  at  the  time  of  the  ex- 
piration of  the  Act  of  1630.  The  bill  aUtes  the 
surveys  to  have  been  made,  and  the  plats  therc' 
of  to  have  been  returned,  in  December,  1633, 
and  January,  1834.  To  such  lands  the  Act  of 
1830  did  not  extend  the  right  of  pre-emption. 
On  this  point  the  circular  letter  of  instructions 
from  the  General  Land  Offlce,  of  June  10th, 
1830  (2  Land  Laws,  540),  la  explicit:  "Lands 
not  otherwise  appropriated,  of  which  the  town- 
ship plats  are  or  may  be  on  file  in  the  register's 
oflice  prior  to  the  expiration  of  the  law  (29th 
^fay,  1831),  are  subject  to  entry  under  the 
act"  These  instructions  arc  in  precise  con- 
formity with  the  act,  and  should  be  considered 
as  a  part  of  it.  The  whole  tenor  of  the  act 
shows  that  it  never,  contemplated  the  poaalbility 
of  a  pre-emption  on  any  other  than  surveyed 
lands,  officially  known  to  be  such.  All  the 
terms  of  the  act,  particularly  the  fourth  sec- 
tion, contemplate  the  maps  of  the  surveys  be- 
ing on  file.  The  case  of  settlers  upon  the  un- 
Burvejed  domain  was  a  clear  omission.  Such 
fwttlers  never  came  within  its  provisions.  The 
.^ct  of  I4th  July,  1832,  was  d^iffiied  for  the 
relief  of  that  class.  So  far  it  was  not  a  revival. 
but  an  extension,  of  the  terms  of  the  Act  of 
1830.  It  embraced  whnt  the  old  act  did  not. 
The  cultivation  and  poaaesaion  of  unsurveyed 
land  was  nothing  under  the  first  act.  They 
were  the  very  basis  of  right  trader  the  new 
law.  Whatever  interest,  therefore,  the  com- 
plainants had,  is  legally  to  be  ascribed  to  this 
latter  act,  notwithstanding  the  proof  of  pre- 
emption before  the  expiration  of  the  pre-emp- 
tion law.  Should  this  Question,  tlien,  be  cim- 
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sidered  aa  a  mere  contest  between  titles  by  n- 
lation,  extending  retrospeetivelv  to  the  flnt 
link  in  them,  the  defendants  nave  the  elder 
title. 

The  second  ^ound  of  demurrer  is,  "^bat  Uw 
bill  shows  on  its  face  that  said  Cloyea  was  not 
the  settler  or  occupant  of  the  northwest  and 
northeast  quarters  of  section  two,  and  north- 
west and  northeast  quarters  of  section  one, 
township  one,  north  range  twelve  west."  Tha 
third,  fourth,  fifth,  sixth,  seventh,  eighth,  and 
ninth  causes  of  demurrer  are  all  baaed  upon  tbe 
second  cause  assigned,  are  altogether  substaA- 
tially  the  same  proposition,  and  may  be  con- 
sidered in  connection.  The  objections  whicli 
they  present  are  applicable  alone  to  tbe  title  of 
complainants  to  the  northeast  fractional  quar- 
ter  of  section  two,  and  tbe  northwest  and 
northeast  fractional  quarters  of  section  oat, 
part  of  the  lands  claimed  by  the  complaioanti. 
These  tracts  were  claimed  under  the  privilege^ 
aa  appurtenant  to  the  right  of  pre-emption, 
proven  on  the  tract  cultivated,  which  privileg* 
was  rejected.  These  three  tractions  are  bud 
by  one  *ot  the  defendants  under  pat-  [*S1S 
ents,  issued  upon  selections  made  by  Governor 
Pope,  under  different  acts  of  Congress,  Rrant- 
ing  ten  sections  of  land  to  the  territory.  TbOM 
acts  have  no  connection  to  tlie  title  to  the  tTMt 
lief  ore  considered.  The  claims  thus  located 
were  assigned  to  William  Russell,  one  of  the  da- 
fend  ants. 

That  tbe  privilege  of  pre-emption  did  not  ex* 
tend  to  the  additional  fractions  claimed  as  ap- 
purtenant to  it,  that  the  decision  of  the  register 
and  receiver  was  right  in  rejecting  It.andthat 
conclusive  until  reversed  or  set  osid*^ 


were  unwarranted,  appear  by  reference  to  tha 
Act  of  2!)th  Way,  1830,  the  instructions  of  the 
Commiflsioner  of  the  General  Land  Office  under 
it,  and  the  opinions  of  the  Attorney-General 
in   exposition   of   them. 

[The  counsel  then  proceeded  to  show  that  Um 
title  of  the  complainnnta  was  not  good  to  Um 
three  fractional  quarter  sections.] 

Mr.  Juatice  McLean  delivered  the  opinion  of 

the  court: 

This  writ  of  error  brings  before  us  a  decree 
of  the  Supreme  Court  of  the  State  of  Arkansas. 

The  complninants  liled  their  bill  in  the  Pul- 
aski Circuit  Court  of  that  State,  charging  that 
Nathan  Cloyes,  their  ancestor,  during  his  life, 
claimed  a  right  of  pre-emption  under  the  Act 
of  Congress  of  the  20th  of  May,  1830,  to  the 
northwest  fractional  quarter  of  section  num- 
bered two  in  township  one  north  of  range 
twelve  west.  That  he  was  in  possession  of  l£e 
land  claimed  when  the  above  act  was  pasaed, 
and  had  occupied  it  in  1820.  That  he  was  en- 
titled to  enter,  by  legal  subdivisions,  any  num- 
ber of  acres,  not  more  than  one  hundred  anu 
sixty,  or  a  quarter  section,  to  include  hia  im- 

Srovement,  upon  paying  tbe  minimum  price- 
)r  aaid  land.  That  Cloyea,  in  bis  lifetime,  by 
his  own  allklnvit,  and  the  aHiihivits  of  othera, 
made  proof  of  his  settlement  on,  and  improve- 
ment of,  the  alwve  fractional  quarter,  accord- 
in;:  to  the  provisions  i)f  the  above  act,  to  thk 
satiii faction  of  the  register  am]  receiver  of  aaid 
ri  V_       Howard   », 
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\  the  aame  townsiiip  and    full  force  before  Governor  Pope  selectod   said 
ind  forty-one    lands,  as  aforesaid.    That  the  public  surveys  of 
the  above  fractional  quarter-sectiooi  were  made 
and  perfected  on  or  about  the  1st  of  December, 

1833,  and  returned  to  the  land  office  the  begin- 
ning of  the  year  1834.     On  the  Sth  of  March, 

1834,  the  complainants  paid  into  the  land  of- 
fice the  sum  of  one  hundred  and  thirty-flve  dol- 
lars and  seventy-aix  and  one-fourth  cents,  in 
full  for  the  above-named  fractional  quarter- 
sections.  That  a  certificate  was  granted  for  the 
same,  on  which  the  receiver  indorsed,  that  the 
northnest  fractional  quarter  of  section  two  was 
a  part  of  the  location  made  by  Governor  Pope 
in  selectin;;  one  thousand  acrei  adjoining  the 
town  of  Little  Rock,  granted  by  Congrrs^  to 
raise  a  fund  for  building  a  court-house  and  jail 
for  the  territory;  and  that  that  indorsement 
was  made  by  direction  of  the  Commissioner 
of  the  General  T.and  OIHce. 

That  the  register  of  the  land  office  would  not 
permit  the  said  fractional  quarter- sections  to 
be  entered. 

That  the  patentees  in  both  of  said  patents,  at 
the  time  of  their  application  to  enter  the  lands. 
had  both  constructive  and  actual  notice  of  the 
rif^ht  of  Cloyes.  And  that  the  present  owners 
of  any  part  of  these  Innds  had  also  notice  of 
the  rights  of  the  complainants. 

The  answer  of  the  Real  Estate  Bank  and 
trustees  admits  the  proof  of  the  pre-emption 
claim  of  Cloyes.  but  they  say:  "From  begin- 
ning to  end  it  is  a  tissue  of  fraud,  falsehood, 
and  perjury,  not  only  on  the  part  of  Cloyes, 
but  also  on  the  part  of  those  persons  by  whose 
oaths  the  alleged  pre-emption  was  established. 
And  they  allege,  that  the  lots  four,  five,  and  sis, 
in  block  eight,  in  fractional  quarter- section  two. 
claimed  by  the  bank,  were  purchased  of  Ambrose 
E.  Sevier  in  the  most  perfect  good  faith,  and 
without  any  notice  or  knowledge  whatever, 
>ither  constructive  or  otherwise,  of  any  ativerse 


tht  of  an  acre,  the  said  fractional  i|ii 
Ml  containing  one  hundred  and  right 
i  nxhr-one  hundredths  of  an  acre:  and 

0  pay  the  United  States,  and  tendered 
TtciTcr,  the  Bum  of  one  hundred  iind 
re  dollars  seventy -six  and  a  fourth 
w  |D*enin>ent  price  for  the  land.  But 
ilv  refused   to  permit  the  said  Cloyes 

tlw  land.  »nd  the  receiver  refused  to 
payiuent  for  the  same,  on  ground  that 
i  only  enter  the  quarter-srction  on 
ii  improvement  was  made.  That  the 
larter-sections   were  contiguous  to  the 

odtr  the  Act  of  the  29th  of  June, 
ititled,  "An   Act  establishing  land  dis- 

1  the  Territory  of  Arkanaas,"  the  above 
ll  netioBS  of  land  were  transferred  to 
IMM  land  district,  and  the  land  ofTice 
>M  at  Little  Rock,  to  which  the  papers 
iaa  to  this  claim  of  pre-emption  were 
tted. 

m  farther  states,  that  under  an  act  of 
■  of  the  ISth  of  June,  1832,  granting  to 
itory  of  Arkansas  one  thousand  acres  of 
r  the  erection  of  a  court-house  and  jail 
e  Bock,  and  under  "An  Act  to  autlior- 
Soremorof  the  territory  to  sell  the  land 

for  a  court-house  and  jail,  and  for 
■trposea,"  dated  2d  March,  1S33,  John 
hm  Governor  of  said  territory,  among 
adi,  Mlected,  illegally  and  by  mistake, 
benefit  of  the  territory,  the  said  north- 
■ttianal   quarter   of   section   numbered 

which  a  patent  was  issued  to  the  Gov- 
f  the  territory  and  his  succeasors  in  of- 

the  pnrpoaes  stated, 
the  aaid  John  Pope,  as  Governor,  under 
nuting'  a  quantify  of  land  to  the  Ter- 
r  Arkansas,  for  the  erection  of  a  public 
'  at  the  seat  of  government  of  said  ter- 
lated  2d  Uareh,  1831,  and  an  act  to  au- 


claim  thereto."    That  thev  have  made  i 
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,   which   have  cost  twenty- 


nGoogle 


•SI  SUPBEHX   COUBT   O 

but  alwAj's  with  the  qualiBcation  that  it  vu 
fraudulent  and  void,  and  bad  been  rejected  bj 
the  government. 

Samuel  A.  Hempstead,  in  his  answer,  denies 
that,  at  the  time  of  the  purchase  of  said  lota, 
or  the  recording  of  said  deed,  he  had  notice, 
either  in  fact  or  law,  of  the  complainants'  claim. 

The  other  defendants  filed  special  demurrers 
to  the  bill.  The  Circuit  Court,  as  it  appears, 
sustained  the  demurrer_and  in  effect  dismissed 
the  bill.  The  cause  wa^  taken  to  the  Supreme 
Court  of  Arkansas  by  a  writ  of  error,  which 
affirmed  the  decree  of  the  Circuit  Court. 

The  demurrers  admit  the  truth  of  the  allega- 
tions of  the  bill,  and,  consequentlj,  rest  on  the 
invalidity  of  the  right  asserted  by  the  complain- 
ants. The  answers  also  den;  that  Cloyes  was 
entitled  to  a  pre-emption  right,  and  a  part,  if 
not  all  of  them,  allege  that  they  were  innocent 
purchasers,  for  a  valuable  consideration,  with- 
out notice  of  the  claimants'  claim. 

The  first  section  of  the  Act  of  2Bth  May,  1830, 
gave  to  every  occupant  of  the  public  lands  prior 
to  the  date  of  the  act,  and  who  had  cultivated 
any  part  thereof  in  the  year  1629,  a  right  to 
enter  at  the  minimum  price,  bj  legal  subdivi- 
■ions,  any  number  of  acres  not  exceeding  one 
hundred  and  sii^  or  a  quarter-section,  to  in- 
clude his  improvement)  provided  the  land  shall 
not  have  been  reserved  for  the  use  of  the  Unit- 
ed Statetj,  or  either  of  the  several  States. 

In  the  third  section  of  the  act  it  is  provided, 
that,  before  any  entries  being  made  under  the 
act,  proof  of  settlement  or  improvement  shall  be 
made  to  the  satisfaction  of  the  rwister  and  re- 
ceiver of  the  land  district  in  which  the  lands 
may  lie,  agreeably  to  the  rules  prescribed  by  the 
Commissioner  of  the  Qeneral  Land  Office  for 
that  purpose. 

On  the  lOtb  of  June,  1830,  the  commissioner 
issued  his  instructions  to  the  receivers  and  reg- 
isters under  the  above  act,  in  which  he  said, 
that  the  fact  of  cultivation  and  possession  re- 

Siired  "must  be  fiatabliahed  by  the  affidavit  of 
e  occupant,  supported  by  such  corroborative 
S32*]  testimony  as  may  be  entirely  'satisfac- 
tory to  both;  the  evidence  must  be  taken  by  a 
justice  of  the  peace  in  the  presence  of  the  regis- 
ter and  receiver."  And  the  commissioner  direct- 
ed, that,  where  the  improvement  was  wholly  on 
a  quarter- section,  the  occupant  was  limited  to 
siicn  quarter;  but  where  the  improvement  is 
situated  in  different  quarter-sections  adjacent, 
he  may  entor  a  half  quarter  in  each  to  em- 
brace his  entire  improvement. 

Another  circular,  dated  7th  February,  1831, 
was  issued,  instructing  the  land  officers,  where 
persons  claiming  pre-emption  rights  had  been 
prevented  under  the  above  circular  from  mak- 
ing an  entry,  "by  reason  of  the  township  plats 
not  having  been  furnished  by  the  survoyor-gen- 
eral  to  the  register  of  the  land  office,  the  parties 
entitled  to  the  benefit  of  said  act  may  be  per- 
mitted to  file  the  proof  thereof,  under  the  in- 
structions heretofore  given,  identifying  the 
tract  of  land  as  well  as  circumstances  will  ad- 
mit, any  time  prior  to  the  30th  of  May  next." 
And  they  were  requested  to  "keep  a  proper  ab- 
stract or  list  of  such  cases  wherein  the  proof 
shall  be  of  a  character  sufficient  to  establish  to 
*  their  entire  satisfaction  the  right  of  the  parties, 
respectively,  to  a  pre-emption,"  etc.     "No  paj- 
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ments,  however,  were  to  b«  neelred  oa  •womt 

of  pre-emption  rights  duly  Mtablished,  in  mms 
where  the  townships  were  known  to  be  ra^ 
veyed,  but  the  plate  whereof  were  not  in  thdr 
office,  until  thc^  shall  receive  further  iiutnio- 

Under  this  Instruction,  on  the  28th  of  Haj, 
1831,  the  register  and  receiver  held  that  Natluw 
Cloyes  was  entitled  to  the  northwest  fractimMl 
quarter,  a*  stated  in  the  bill,  but  rejected  ttt 
privil^e  of  entering  the  adjoining  fractlona. 

Several  objections  are  made  to  this  procednrL 
It  is  contended  that  the  land  officers  had  no  ai^ 
thority  to  act  on  the  subject,  until  the  sumTi 
of  the  toMmsbip  were  returned  by  the  surv^v^ 
general  to  the  register's  office;  and,  also,  that 
in  receiving  the  proof  of  the  pre-empti<»i  ri^^ 
of  Cloyes,  the  land  oSlcera  did  mot  follow  tta 
directions  of  the  commissioner. 

The  first  instruction  of  the  commissioner,d>^ 
ed  10th  June,  1830,  required  the  proof  to  In 
taken  in  presence  of  the  registor  and  reoafnr, 
and  it  appears  that  the  proof  was  taken  i>  tta 
presence  of  the  register  only. 

The  law  did  not  require  the  presence  of  tte 
land  ofi!icerB  when  the  proof  was  taken,  but,  Ik 
the  exercise  ol  his  discretion,  the  commiHioiMV 
required  the  proof  to  be  so  taken.  Having  tki 
power  to  impose  this  r^ulation,  the  oeuml^ 
sioner  had  the  power  to  dispense  with  it,  tm 
which   might  be   satisfactory   to  Un. 


The  right  was  sanctioned  b^  both  the  land  it- 
ficers,  and  by  the  cconmissioner  *alao,  [*tSS 
so  far  aa  to  receive  the  money  on  tiie  laal 
claimed,  without  objection  as  to  the  moda  tt 
taking  the  proof.  And,  as  r^ards  tha  mtha^ 
ity  for  this  procedure  by  the  land  officer*,  ftaj^ 
pears  to  be  covered  by  the  above  circular  of  mt 
commissioner,  dated  7th  February,  1B31.  " 
the  absence  of  the  surveys,  the  partir~  ^' 
to  the  benefits  of  the  Act  of  1830  1 
mittcd  to  file  the  proof  thereof,"  eto. 
ing  the  tract  of  land,  as  well  as  circ 
will  admit,  any  time  prior  to  the  30th  of  1 
1831. 

The  register  and  receiver  were  conitituW 
the  act.  a  tribunal  to  determine  the  ri|^t 
those  who  claimed  pre-emptions  under  It.   1 
their  decision  no  appeal  was  given.     If,  tl 
fore,  they  acted  within  their  powers,  aa  i 
tioned   by   the   commissioner,   and   within   w: 
law,  and  the  decision  cannot  be  impeachad  !■' 
the  ground  of  fraud  or  unfairness,  it  mnat  to. 
considered  final.    The  proof  uf  the  pre-empttaa^ 
right   of   Cloyps   being   "entirely   s«tisfaeM«yi 
to  the  land  officers  under  the  Act  of  1830,  ttM*| 
was  no  necessity  of  opening  the  case,  aad  ■» 
ceiving  additional  proof,  under  any  of  the  M^ 
sequent  laws.    The  Act  of  1830  having  cxpiiat 
all  rights  under  it  were  saved  by  the  eubaeqa^i 
acta.     Under  those  acts,  Cloyes  was  oaij  t~ 
quired  to  do  what  was  necessary  to  perfeM  li 
right.     But  those  steps  within  the  law,  lAli 
had  been  taken,  were  not  required  to  ba  a^ 

It  is  a  well-established  prineiple,  that  lAa 
an  individual  in  the  prosecution  of  a  right  da 
everj-thing  which  the  law  requires  him  to  ' 
and  he  fails  to  attain  his  right  by  the  aaiav 
duct  or  neglect  of  a  public  officer,  the  law  « 


Lttle  bt  al.  v.  Thb  State  or  Arkaksas  i 


AL. 


33:1 


jmteet  him.  b  this  case  tbe  pre-emption  right 
of  Clo;«a  hftving  been  proved,  and  an  oSer  '^- 
piT  the  monej  for  the  land  claimed  by  hi 
mdo-  the  Act  of  1330,  aothing  more  could  be 
done  by  him,  &nd  nothing  more  could  be  re- 
qnired  of  him  under  that  act.  And  subsequent- 
^,  when  he  paid  the  money  to  the  recei 
mder  subsequent  acts,  the  surveys  being 
tamed,  he  could  do  nothing  more  than  ofler  to 
nter  the  fractions,  which  the  register  would 
■ot  peimit  faim  to  do.  This  claim  of  pre-emp- 
tins  stands  before  us  in  a  light  not  less  favor- 
iUe  than  it  would  have  stood  if  Cloyea  or  bia 
repmeatativcs  had  been  jiermitted  by  the  land 
flAeers  to  do  what,  in  this  respect,  was  offered 
to  be  done. 

The  claim  of  a  pre-emption  is  not  that  ahad- 
••7  right  which  by  some  it  ia  considered  to  be. 
Uatil  Mmetioned  t^  law,  it  has  no  existence  as 
a  mhatantive  right.  But  when  covered  by  the 
law,  it  becomes  a, legal  right,  subject  to  be  de- 
feated only  by  a  failure  to  perform  tbe  condi- 
tiaai  annexed  to  it.     It  is  founded  in  an  en- 


SSI*]  pioneer,  who  is  'found  in  advance  of 
ami  settlementji,  encounters  many  hardships. 
Bad  not  nnfrequently  dangers  from  savage  in- 
enniona.  He  la  generally  poor.  And  it  is  fit 
that  hia  enterprise  should  be  rewarded  by  the 
privilege  of  purchasing  the  favorite  spot  select- 
it  bf  him,  not  to  exceed  one  hundred  and 
lUj  acres.  That  thia  is  the  national  feeling 
It  AiFwn  hf  the  course  of  legislation  for  many 

It  »  Inaisted,  that  the  pre-emption  right  of 
QoTca  extended  to  the  fractional  quarter-sec- 
tioni  named  in  the  hill,  the  whole  of  them  be- 
iag  leia  than  one  hundred  and  sixty  acres.  We 
tUak  it  ia  limited  to  the  fractional  quarter  on 
wUA  hia  improvement  was  made.  This  con- 
•traetion  was  given  to  the  act  by  the  commis- 
■ioaer  in  his  circular  of  tbe  10th  of  June,  1630. 
He  eaja:  "The  occupant  must  be  confined-  to 
the  eati7  of  that  particular  quarter  section 
which  embraces  the  improvement."  The  act 
gives  to  the  occupant  whose  claim  to  a  pre-emp- 
tiea  ia  established  the  right  to  enter,  at  the 
■iBianm  price,  by  legal  subdivisions,  any  num- 
ber (rf  acres  not  exceeding  one  hundred  and  sis- 
fy.  But  less  than  a  legal  subdivision  of  a  sec- 
tiaa  or  fraction  cannot  be  taken  by  the  occu- 
■■■t.  It  ia  contended,  however,  that  several 
naetioiial  quarter-eectionii  adjacent  to  the  one 
lm  which  the  improvement  was  made  may  be 
taken  under  the  pre-emption  right,  which  shall 
aat  exceed  in  the  whole  one  hundred  and  sixty 
aem.  And  the  second  section  of  the  Act  of 
I4th  July,  1832,  which  provides,  "that  the  oc- 
enpants  upon  fractions  nhall  be  permitted,  in 
like  manner,  to  enter  the  eome  so  as  not  to  ex- 
Med  in  quantity  one  quarter- section,"  it  is 
■tfrd.  auflioriies  this  view.  But  in  the  case  of 
Brown's  Lessee  t.  Clements  et  a1.  3  How.  660, 
this  court  say,  the  Act  of  20th  May,  1830, 
"gave  to  every  settler  on  the  public  lands  the 
right  of  pre-emption  of  one  hundred  and  sixty 
ariT*;  yet,  if  a  settler  happened  to  be  seated  on 
a  fraeUonal  section  oonUining  less  than  that 
qnntity,  there  is  no  provision  in  the  act  by 
which  he  could  make  up  the  delicieni^  out  of 
the  adjaeoit  lands,  or  any  other  lancls." 

Ifid  the  location  of  Qovemor  Pope,  under  the 
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act  of  Congress,  affect  the  claim  of  CloyesT  On 
the  16th  of  June,  1832,  one  thousand  acres  of 
land  were  granted,  adjoining  the  town  of  Little 
Rock,  to  the  Territory  of  Arkansas,  to  be  lo- 
cated by  tbe  Governor.  This  selection  was  not 
made  until  the  30th  of  January,  1B33.  Before 
tbe  grant  was  made  by  Congress  of  this  tract, 
the  right  of  Cloyes  to  a  pre-emption  had  not 
only  accrued,  under  the  provisions  of  the  Act  of 
1830,  but  he  had  proved  his  right,  under  the 
law,  to  the  satisfaction  of  tbe  register  and  re- 
ceiver of  the  land  office.  He  had,  in  fact,  done 
everything  he  could  do  lo  perfect  this  right. 
No  fault  or  negligence  can  •be  charged  [*3SS 
to  him.  In  tbe  case  above  cited  from  3  How- 
ard, the  court  say:     "The  Act  of  the  29th  of 


then  settled,  to  bis  claim,  under  the  act.  for 
one  year,  subject,  however,  to  be  defeated  by 
his  failure  to  comply  with  its  provisions.  Dur- 
ing that  time,  this  quarter- sect  ion  was  not  lia- 
ble to  any  other  claim,"  etc.  And  the  supple- 
ment to  this  act,  approved  14th  July,  1832,  ex- 
tended its  benefits.  The  instruction  of  the 
commissioner,  dated  September  14th,  1830,  was 
in  accordance  with  this  view.  He  says;  '^t  la, 
therefore,  to  be  expressly  understood,  that  every 
purchase  of  a  tract  of  land  at  ordinary  private 
sale,  to  which  a  pre-emption  claim  shall  be 
proved  and  filed  according  to  law,  at  any  time 
prior  to  the  30tb  of  May,  1831,  is  to  be  either 
null  and  void  (the  purchase  money  thereof 
being  refundable  under  instructions  hereafter 
to  be  given),  or  subject  to  any  legislative  pro- 

By  the  grant  to  Arkansas,  Congress  could  not 
have  intended  to  impair  vested  rights.  Tbe 
grants  of  the  thousand  acres  and  of  the  other 

tracts  must  be  so  construed  as  not  to  interfere 
with  the  pre-emption  of  Cloyes. 

The  Supreme  Court  of  the  State,  In  sustain- 
ing the  demurrers  and  dismissing  the  bill,  de- 
cided against  the  preemption  right  claimed  by 
tbe  representatives  of  Cloyes;  and  as  we  con- 
sider that  a  valid  right,  as  to  the  fractional 
quarter  on  which  bis  improvement  was  made, 
tbe  judgment  of  the  State  court  is  reversed;  and 
the  cause  is  transmitted  to  that  court  for  fur- 
ther proceedings  before  it,  or  ns  it  shall  direct, 
on  the  defense  set  up  in  tbe  answers  of  the  de- 
fendants, that  they  are  bona  fide  purchasers  of 
the  whole  or  parts  of  the  fractional  section  in 
controversy,  without  notice,  and  that  that  court 
;ive  leave  to  amend  the  pleadings  on  both  sides, 
if  requested,  that  the  merits  of  the  case  may  be 
fully  presented  and  proved,  as  equity  shall  rc- 

*Mr.  Justice  Catron,  dissenting;  [*33<1a 
The  complainants  allepe  that  tliey  have  the 
superior  equity  to  the  fratlional  quarter-section 
No.  2,  and  to  the  other  lands  claimed  by  the 
bill,  by  virtue  of  an  entry  under  a  preference 
right;  and  that  the  respondents  purchased  anrl 
took  their  legal  title  with  full  knowledge  of 
such  existing  equity  in  the  complainants. 

1,  The  defendants  olniming  section  No.  2  (or 
part  of  it)  deny  that  any  such  equity  exists  un- 
der the  legislation  of  Congress.  2.  That  they 
purchased  and  took  title  without  any  knowledge 
of  the  claim  set  up;  and  being  innocent  pur- 
chasers, no  equity  exists  as  to  them  for  this 
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re*BOii  also,  n^rdleu  of  anything  alleged 
against  them.  3.  That  they  expended  largp 
amna  on  the  lands  purchased,  and  made  highly 
valuable  improvements  thereon,  without  any 
objection  being  made  by  complainants,  or  no- 
tice of  their  claim  being  given  to  respond- 
ents, and  therefore  a  court  of  equity  cannot  in- 
terfere with  their  existing  rights. 

The  bill  was  dismissed,  without  any  particu- 
lar ground  having  been  stated  in  the  decree  wby 
It  was  made  for  respondents;  and  in  this  con- 
dition of  the  record  the  cause  is  brought  here 
by  writ  of  error  under  the  twenty-fifth  section 


jeetcd,  and  the  inquiry  on  such  general  decree 
must  be,  whether  the  claim  set  up  sought  pi 
tection  under  an  act  of  Congress,  or  an  authi 
ity  exercised  under  one,  bo  as  to  draw  either 

Siuestion,  no  matter  whether  the  claim  was  wi 
ounded  or  not;  and  the  fact  being  found  that 
■ach  case  waa  made,  then  jurisdiction  must  be 
assumed  to  examine  the  decree;  and,  this  being 
clearly  true  in  the  present  instance,  jurisdiction 
must  be  taken,  ana  the  equity  claimed  on  part 
of  complainants  re-examined. 

If,  however,  the  decree  had  proceeded  on  i 
second  or  third  grounds  of  defense,  regardli 
of  the  first,  and  had  to  decihr^d,  then  this  court 
would  not  have  jurisdiction  to  interfere,  ai 
SSSb*]  *act  of  Congress,  or  an  authority 
ercised  under  It,  would  have  been  drawn  in 
qaestion. 

In  regard  to  the  lands  claimed,  except  the 
fractional  quarter- section  No.  2,  we  are  agreed 
that  the  bill  should  be  dismissed.  So  far,  the 
controversy  is  ended;  and  as  to  section  No.  2,  I 
think  the  bill  should  be  dismissed  also. 

The  proof  of  occupancy  and  cultivation  was 
made  in  April,  1831,  under  the  Act  of  1S30, 
pursuant  to  an  instruction  from  the  Commis- 
sioner of  the  Genera)  Land  Office  having  refer- 
ence to  that  act.  The  act  itself,  the  instruction 
given  under  its  authority,  and  the  proofs  taken 
according  to  the  instruction,  expired  and  cam( 
to  an  end  on  the  2Qth  of  May,  1831.  Aftei 
that  time,  the  matter  stood  as  if  neither  had 
ever  existed;  nor  had  Cloyes  more  claim  to 
enter,  from  May  29,  1831.  to  July  14,  1832, 
than  any  other  villager  in  Little  Rock. 

July  14,  1832,  another  pre-emption  law  was 
passed,  providing,  among  other  things,  that 
when  an  entry  could  not  be  made  under  the  Act 
of  1830,  because  the  public  surveys  were  not 
returned  to  the  oftice  of  the  register  and  re- 
ceiver before  the  expiration  of  that  act  (29th 
May,  1S31 ) ,  then  an  occupant  who  cultivated 
the  land  in  1829,  and  was  in  actual  posarssion 
when  the  Act  of  1B30  was  passed,  should  be  al- 
lowed to  enter  under  the  Act  of  1832  the  quar- 
ter-section he  occupied;  and  also  adjoining 
lands  to  which  the  improvement  extended,  in 
legal  Buhdiviaions.  so  ns  to  increase  his  entry  t^l 
a  quantity  not  exceeding  160  acres.  Under  the 
Act  of  1832,  the  entry  in  controversy  waa 
offered,  ami  afterwards  allowed,  for  the  pur- 
pose of  lettinc;  in  complainants,  so  that  a  court 
of  justice  might  investigate  their  claim,  al- 
though it  had  been  pronounced  illetral  at  the 
department  of  public  lands,  the  oilicera  there 
acting  under  the  advice  of  the  Secretary  of  the 
Treasury. 

The  Act  of  1830,  and  the  circular  under  it, 
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having  expired,  the  commissioner  issued  a  lurw 
circular  |28th  July,  1832,  2  Land  Laws,  and 
Opinions,  SOD),  prescribing  to  registers  and  r*- 
ceivers  the  terms  on  which  entries  should  be  al- 
lowed under  the  Act  of  1832,  by  which  circu- 
lar proof  waa  required  of  cultivation  in  1629, 
and  residence  on  the  2nth  of  May,  1830;  and 
that  this  proof  should  be  made  after  the  legal 
surveys  were  returned  to  the  oRiee  of  the  regis- 
ter and  receiver;  and  the  right  to  make  the 
proof,  and  to  enter,  should  continue  for  one 
year  after  the  surveys  were  returned,  unleaa 
the  lands  were  sooner  offered  at  public  sale; 
and  that  then  the  entry  should  be  made  before 
the  public  sale  took  place. 

The  neecssitv  of  this  new  proceeding  is  mani- 
fest. By  the  Act  of  April  6,  1832.  all  actual 
settlers  at  this  date  (5th  April,  *1832)  [*33tlc 
were  authorised  to  enter,  within  six  months 
thereafter,  one  half  quarter-section,  including 
their  respective  improvements.  Such  righta 
stood  Id  advance  of  claimants  under  the  Act  of 
July  14,  1832.  Jn  the  mutations  of  a  new 
country,  the  fact  was  well  known  that  improve- 
ments pasaed  from  hand  to  hand  with  great 
frequency  by  sale  of  the  possessions;  and  one 
in  possession  (April  5,  IB32}  could  well  enter 
an  improvement  cultivated  in  1829,  and  held 
on  the  29th  of  May,  1830,  he  having  purchased 
such  possession.  If  Cloyea,  therefore,  had  sold 
out  to  another  before  the  Act  of  April  6th  waa 

gassed,  then  that  othar  occupant,  and  not 
loyes,  would  have  had  the  right  to  enter  sec- 
tion No.  2 ;  and  therefore  it  was  highly  neeea- 
sary  to  know  who  haJ  the  best  right  to  a  pre- 
emption at  the  time  each  entry  was  offered.  A. 
still  greater  necessity  existed  for  new  proof. 
Until  the  surveys  were  returned,  it  was  usually- 
improbable  for  the  register  and  receiver  to 
know  what  subdivision  had  been  occupied,  or  to 
what  land,  or  how  much,  the  pre-emption  right 
extended;  and  as  all  those  who  had  a  right  of 
entry  on  tends  not  sun-eyed  and  legally  recog- 
nized as  surveyed  were  provided  for  by  the  Act 
of  14th  of  July,  1832,  and  the  act  required 
them  to  make  proof,  and  to  enter,  within  one- 
year  after  the  surveys  were  returned,  by  l^al 
subdivisions  according  to  the  surveys,  it  i» 
hardly  possible  to  conceive  what  other  cour**- 
could  have  been  adopted  at  the  land  olliee  than 
that  which  waa  pursued,  as  the  surveys  wer» 
the  sole  guide  at  the  local  ofRces  where  entrieb- 
made.  But  it  is  useless  to  speculate  why 
lew  circular  was  issued;  the  commissioner 
had  positive  power  to  do  so,  and  the  act,  when 
done,  bound  every  enterer.  Nor  could  a  leskl 
entry  he  made  under  the  Act  of  14th  July. 
'832,  without  the  new  proof,  and  an  adjudiea- 
;ion  by  the  register  and  receiver,  founded  on 
luch  proof,  that  the  right  of  entry  existed;  and 
LS  no  such  proof  w!i«  ofTored  by  the  complain- 
ants, they  bad  no  right  to  enter  even  the  30-^ 
acres,  and  certainly  not  the  108/,^  acrea 
That  an  entry  could  not  be  lawfully  made, 
without  new  proof  to  warrant  it,  for  the  lesser 
ouantity.  is  our  unanimous  opinion :  and  in 
■  is  we  concur  with  those  conducting  the  Gen- 
ii Land  Oflice, 

For  another  reason.  I  think  their  claim 
should  be  rcjertpd.  Little  Hock  was  the  seat  of 
the  territorinl  government,  at  which  certain 
lublic  buiUlinps  were  nece.isary ;  and  on  the 
5th  of  June,   1832,  an  act   was  passed,  that 
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there  be  then  granted  to  the  Territory  of  Ar- 
lciiu&«  m,  quanti^  ol  land  not  exceeding  one 
tboEuand  acres,  "conti^oue  to  and  adjainiDg" 
Ou  town  of  Little  Rock,  for  tbe  erection  of  a 
Murt-houee  and  jail  in  said  town,  which  lands 
tS&d*]  shall  be  selected  hy  the  Governor  *of 
the  territory  and  be  disposed  of  m  the  Legisla- 
tuTt  shall  direct,  and  the  proceeds  be  applied 
tovarda  building  said  court-house  and  jail- 
On  the  30th  of  January,  1833,  the  Governor 
Klected  the  land,  and  filed  his  entry  in  the 
land  office  at  little  Rock,  which  entry  was  re- 
Mircd  and  forwarded  to  the  General  Land  Of- 
Oee  at  Washington,  and  there  ratified.  The 
entry  included  the  fractional  quarter-section 
So.  2  now  claimed  by  the  heirs  of  Nathan 
Cities. 

By  the  Act  of  March  2,  1833,  the  Governor 
of  the  territory  waa  required  to  furnish  to  the 
Secretarr  of  the  Treasury  a  description  of  the 
boundaries  of  the  thousand  acres,  and  the  sec- 
retary was  required  to  cause  to  be  issued  a  pat- 
at  therefor  to  the  governor,  in  trust,  etc.  And 
the  goremor  w«*  directed  to  la^  off  in  town 
kits,  as  p«rt  of  the  town  of  Little  Rock,  so 
BD^  of  the  grant  as  he  mi&ht  deem  adrisnble; 
4sd  said  goTcroor  was  authorized  to  sell  said 
lota,  and  to  dispose  of  the  residue  of  said  thou- 
■nd-aere  grant,  and  which  sale  was  to  be  at 
aortion,  as  regarded  the  town  lots  and  the  res- 
idoe  of  the  land.  And  he  was  also  authorized 
to  select  and  lay  off  three  suitable  squares, 
within  this  addition  to  the  town,  on  which 
might  be  erected  a  State-house,  a  court-house, 
•nd  a  jail — one  square  for  each  bnilding — for 
the  use  thereof,  forever,  and  for  no  other  use. 
The  sales  were  to  be  for  cash,  and  the  gov- 
ernor was  directed  to  make  deeds  to  purchas- 
ers when  the  purchase  money  was  paid.  A  pat- 
ent issued  to  Governor  John  Pope  for  the  land. 
In  October,  1S33,  he  proceeded  to  sell  at  auc- 
tion, in  lots  and  blocks,  the  fraction  No.  2,  in 
part,  to  Ambrose  H.  Sevier,  under  whom  most 
of  the  defendants  on  No.  2  claim.  Those  who 
have  answered  deny  that  they  had  any  knowl- 
edge of  the  claim  of  Cloyes  when  they  pur- 
chased and  took  title;  and  that  complaia- 
ants  stood  by,  permitted  tbe  purchase,  and  saw 
great  ci^  improvements  made,  and  large  sums 
of  money  expended,  without  objection,  or  any 
intimation  being  given  that  they  intended  to 
bring  forward  any  such  claim  as  the  one  now 
set  up.  But,  as  remarked  in  the  outset,  this 
court  has  no  jurisdiction  of  these  matters,  and 
must  therefore  leave  them  to  the  State  courts 
for  adjudication  and   final  settlement. 

How,  then,  did  tbe  claim  of  the  complain- 
ants stand  when  the  city  lots  were  sold  in  1833 1 
Cloyed  never  olTered  to  enter  fraction  No.  2 
alone;  he  offered  to  enter,  says  the^bill  (28th 
May,  1831 ) ,  with  the  register  at  Batesvillp,  seC' 
tional  quarter  No.  2  for  3(Un,  acres;  northeait 
fractional  quarter  for  42Aft[  acres;  and  north- 
west and  northeast  fractional  quarters  of  sec- 
tion No.  1,  containing  36^  acres;  making  in 
SS.%c*]  •all  108,'o'u  acres.  The  proof  made  was, 
that  be  resided  on  No.  2  for  30^,>o  acres.  This 
ratrv  was  refused,  on  a  ground  not  open  to  con- 
troversy. By  the  Act  of  1830,  only  that  quar- 
ter section  on  which  the  improvement  was 
could  be  entered,  no  matter  what  quantity  it 
conUined.  In  this  we  are  unanimous  now ;  and 
also,  that  tke  entry  allowed  is  void  for  all  but 
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the  traction  No.  2.  Here  was  an  offer  to  enter 
in  1831  that  could  not  he  lawfully  done  at  that 
time;  then  a  refusal  to  receive  the  entry  was 
proper.  The  claim  to  enter  lOSjVj  acres  was 
adhered  to,  throughout,  by  Cloyes  and  his  heirs. 
The  offer  to  enter  the  whole  quantity  of  108  ,>jV 
acres  was  again  made  in  1834;  and  we  agree  in 
opinion  that  the  entry  could  not  be  lawfully  re- 
ceived at  the  latter  period  for  this  larger  quan- 
tity; less  than  the  whole  was  never  cbimed. 

As  already  stated,  the  entry  that  was  admit- 
ted in  1834  was  made  to  enable  the  party  to  lit- 
igate his  rights,  if  any  existed,  as  against  the 
city  title;  not  because  the  claim  to  enter  was 
lawful,  in  the  estimation  of  the  Secretary  of 
tbe  Treasury  and  the  Commissioner  of  the  Gen- 
eral Land  OQice,  for  they  had  decided  against 
its  validity.  The  offer  to  enter  being  illegal, 
and  the  entry  as  received  being  illegal,  it 
is  not  perceived  on  what  ground  a  court  of 
equity  can  uphold  the  claim  even  in  part,  and 
thereby  overthrow  a  patent  of  the  United 
States,  and  oust  purchasers  who  relied  on  such 
patent. 

In  tbe  next  place,  when  the  Act  of  June  16, 
1832,  was  passed,  authorizing  the  Governor  of 
-Arkansas  Territory  to  locate  the  thousand 
acres,  the  Act  of  1630  had  expired;  no  right  of 
entry  existed  in  Cloyes.  The  land  appropriated 
to  public  use  was  to  he  taken  "contiguous  to 
and  adjoining  the  town  of  Little  Rock";  all 
the  land  adjoining  was  reserved  by  the  act, 
subject  to  a  selection  by  the  governor,  as  a  pub- 
lic agent;  the  grant  was  a  present  grant  of  the 
thousand  acres,  without  limitation.  Cloyes 
had  no  claim  to  interpose  at  that  time;  and  on 
the  selection  being  made,  it  gave  precision  to 
the  land  granted,  and  the  title  attached  from 
the  date  of  the  act.  In  thp  Inn^nia^e  of  this 
court,  in  Rutherford  t.  Greene's  Heirs,  8 
Wheat.  206,  the  grant  which  issued  to  Gor- 
ernor  Pope  in  pursuance  of  the  Act  of  June 
IG,  1832,  "relates  to  the  inception  of  his 
title."  That,  also,  was  a  present  grant  of 
5,000  acres  to  General  Greene,  made  by  an  act 
of  the  Legislature  of  North  Carolina,  but  unlo- 
cated  by  the  act  of  Assembly.  It  was  granted 
in  the  military  district  generally,  and  ordered 
to  be  surveyed  by  certain  commissioners.  Soon 
afterwards  it  was  located  by  survey,  and  the 
question  presented  to  this  court  was,  as  to  what 
time  the  title  had  relation  for  the  land  select- 
ed; when  it  was  held,  that  the  •grant  [3351 
was  made  by  the  act  directly,  and  gave  date  to 
the  title,  and  of  necessity  overreached  all  in- 
tervening claims  for  the  land  selected. 

This  case  is  far  stronger  than  that,  llnri' 
the  Act  of  1S30  was  made  part  of  the  Act  of 
July  14,  1832;  they  stood  as  one  act,  and  took 
date  on  the  14th  of  July.  The  act  provides, 
"That  no  entry  or  sale  should  be  made,  under 
the  provisions  of  this  act,  of  lands  which  shall 
have  been  reserved  for  the  use  of  the  United 
States,  or  either  of  the  States.  The  land,  to 
the  quantity  of  one  thousand  acres,  adjoining 
tbe  then  town  of  Little  Kock,  had  been  express 
ly  reserved  by  the  Act  of  the  15tli  of  June,  anil 
stood  so  reserved  when  the  Act  of  July  14th 
was  passed,  subject  to  selection  in  l^al  sub- 
divisions. The  Act  of  June  15th  had  no  excep- 
tion; the  object  was  of  too  much  importance  tn 
allow  of  any.  If  this  villager  could  claim  a 
pre-emption,  bo  might  any  other,  and  thp  .ii?t  of 
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June  would  hftve  been  witbo«t  nlue,  aa  the 
whole  grant  might  have  been  defeated  by  oc- 
cupant claima,  and  the  seat  of  government 
transferred  to  private  owners.  This  is  mani- 
fest. Cloyes  was  a  tinner,  carrying  on  bia 
trade  in  tlie  edge  of  the  town,  and  next  hie 
dwelling;  adjoining  to  bis  house  and  shop  he 
cultivated  a  garden,  and  on  this  occupancy 
and  cultivation  his  claim  was  founded.  Others, 
no  doubt,  were  similarly  situated.  The 
seat  of  government  was  located  on  the  public 
lauds,  then  unsurveyed;  and  if  the  Act  of 
July  U,  1832,  conferred  an  equity  on  Cloyes 
to  take  160  acres,  so  it  did  ou  others  In  his 
situation  ail  around  the  then  town,  and  ad- 
joining thereto.  If  the  occupant  could  take 
the  land  adjoin iuj;,  how  was  it  possible  for 
the  governor  to  add  lots  and  sijuares  to  the  seat 
of  governments  The  intention  of  Congress 
manifestly  contemplated  that  the  right  of  selec- 
tion should  extend  to  all  lands  adjoining  the 
then  town;  and  that  these  were  reserved  for 
public  use  is,  in  my  judgment,  hardly  open  to 
controverey,  on  the  face  of  the  Act  of  July 
14tb.  But  when  we  take  into  consideration  the 
fact  that  Greneral  Greene's  title  bad  been  up- 
held on  the  principle  that  it  took  date  with  the 
set  making  the  grant,  and  that  the  grant  made 
in  trust  to  Governor  Pope  depended  ou  the 
some  principle,  and  equally  overreached  all  in- 
tervening claima,  no  doubt,  it  would  seem, 
could  well  be  entertained,  either  at  the  General 
Land  Office  or  by  purchasers,  that  this  occupant 
had  no  just  claun,  and  could  not  interfere  and 
overthrow  titles  derived  under  the  Act  of  June 
16,  1838. 

And  this  Is  deemed  equally  true  for  another 
and  similar  reason.  H  this  preference  of  entry 
for  public  use  could  be  overthrown  by  a  sub- 
sequent pre-emption  law,  so  may  every  other 
isBg*]  made  to  •secure  locations  for  coun^ 
seats  and  public  works.  The  reservation  was 
quite  aa  definite  as  where  salt  springs  and  lead 
mines  were  reserved,  or  lands  on  which  ship 
timber  existed.  In  Kuch  cases  the  President  de- 
termines that  the  lands  shall  be  reserved  from 
sale,  and  this  is  always  done  after  the  surveys 
are  executed  and  returned:  &nd  certainly,  had 
such  power  been  vested  in  him  to  reserve  lands 
adjoining  the  seat  of  government  of  Arkansas, 
for  the  use  thereof,  he  could  have  lawfully 
made  the  selection;  and  authority  to  do  so 
having  been  conferred  by  Congress  on  the  gov- 
ernor, his  power  was  equal  to  that  of  the  Pres- 
ident in  similar  cases,  where  landa  are  reserved 
for  public  use  by  general  laws. 

For  these  resEinns,  I  think  the  decree  ought  to 
be  alTirmed:  and  1  have  the  more  confidence  in 
these  views,  because  they  correspond  with  the 
accumulated  intelligence  and  experience  of 
those  engaged  in  administering  the  Department 
of  Public  Lands,  and  with  the  practice  pur- 
sued at  the  General  Land  OiTiee,  from  the  date 
of  the  Act  of  July  14,  1832,  to  this  time. 

Me»^sra.  Justices  Nelson  and  Giier  also  dis- 
order. 

This  cause  ennie  on  to  be  heard  on  Vhe  tran- 
script of  the  rcr'ird  from  the  Supreme  Court 
of  ttie  State  of  Arkansas,  and  was  argued  by 
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counMl;  on  cansiderakion  whereof,  It  is  now 
here  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  Supreme 
Court  in  this  cause  be,  and  the  same  is  neret^ 
reversed,  with  costs;  and  that  this  cause  b^ 
and  the  same  is  hereby  remanded  to  the  said 
Supreme  Court,  for  further  proceedings  to  bs 
had  therein  in  conformity  to  the  opinion  of  this 


LUCIUS  B.  OTIS,  Administrator,  Margant 
Dickinson,  Widow,  and  Edward  F.,  Julia  a, 
Margaret  O.,  John  B.  B.,  Rodolphus,  Martha 
Jane,  and  James  A.  Dickinson,  Uinor  Chil- 
dren of  Rodolphus  Dickinson,  Deceased,  1^ 
L.  O.  Rawsou,  their  Guardian  and  uoct 
friend,  et  aL 


The  Cbaucerr  Act  ot  Ohio  a(  1824  eonfen  ou  tb 
Court  at  Common  Pleas  general  cbuicerr  powaia. 
The  twelfth  lectlaD  elves  Jurisdiction  over  tba 
rights  ot  absent  detendantL  on  the  publication  e< 
notice,  "In  all  eases  properlv  cosnlsable  In  courts 
or  equEtT,  where  eltber  fbe  title  Co,  or  boundarlM 
or.  land,  ma)'  come  In  question,  or  wbere  a  suit  la 
chancerr  becomes  necessarj  In  order  to  obtain  tb* 
rescission  ot  a  contract  (or  the  converanee  of  lutt, 
or   to  _  compel  the  specllle  eiecutJoD   of  lucb  cob- 

A  bill  being  filed  to  compel  the  spedflc  eiecatlaa 
of  a  contract  relating  to  land,  where  the  defendants 
were  out  of  the  State,  the  court  passed  a  moner 
decree,  and  ordered  the  sale  of  other  lands  tbu 
tboae  mentioned  In  the  bill. 

This  decree  was  void,  and  do  title  paned  to  tks 
purchaser  at  the  sale  ordered  bv  the  decree. 

The  act  did  not  authorize  sucb  an  act  of  general 
jurisdiction.     A  ipeclal  Jnrlsdlctlan  onlj  was  flfSM 

Jurisdiction  la  icqalrsd  In  one  of  two  mode* 

SrsC,  aa  Bgalaat  the  person  or  the  defendant,  bj  the 

service    ot    proceaa.     —    ■*      ■--    -     ' — 


THIS  case  came  up  from  the  Circuit  Comt 
of  the  United  States  for  Ohio,  upon  a  oer- 
tiflcate  of  division  in  opinion  between  tte 
judges  thereof. 

It  was  an  ejectment  brought  by  Boswell,  a 
citizen  of  Kentucky,  against  Bodolphus  Dick- 
inson and  others,  teoants  in  possession,  to  rs- 
cover  tract  number  seven  in  the  United  Stat«a 
reserve,  of  two  miles  square,  at  Lower  San- 
dusky, in  the  State  of  Ohio.  Dickinson  havii^ 
died,   his   heirs  and   representativea  wen   dow 

Before  relating  the  proceedings  in  the  eject- 
ment, it  is  proper  to  notice  some  other  oeenr- 
rences  which  were  prior  in  time. 

In  May,  lf)25,  Thomas  L.  Hawkins  <U«4  a 
bill  in  the  Sandusky  Common  Pleas  aninst 
Thomas  E.  Boswell,  William  T.  Barry,  and 
William  Whitimore.     The  bill  stated  that  aU 

Not*.— When  notice  to  appear  and  defend  Is  m»- 
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ttcae  pBzticfl  were  engaged,  as  partners, 
WUiiig  ft  Mw-min  npou  lot  number  nine;  tbat 
ther  went  on  with  the  work  until  1823;  that 
le^HawUna,  waa  ■  creditor  of  the  ooncem;  that 
tke  other  parties  had  obtained  a  title  to  two- 
Utidi  of  the  lot,  and  refused  to  convey  an; 
part  of  it  to  the  complainant.  The  bill  then 
HBdades  thm:  "To  the  end.  therefore,  that 
nid  Boawell,  Bany,  and  Wbitimore  may,  nnder 
tbrir  corporeal  oaths,  true  answers  make  to 
■U  mattera  lier^n  chaiged,  and  on  the  final 
karing  of  this  cause  your  honors  will  decree 
tkat  said  defendants  conve;  one  fourth  of  the 
IIT*]  laid  land  to  which  tfaey  hare  obtained  'a 
kgal  title,  and  also  to  account  to  your  orator 
for  the  money  and  time  he  has  expended  more 
tkaa  his  share  on  said  mill  and  the  improve- 
■aita  of  said  land,  and  that  notice  be  given 
Msndanta,"  etc. 

It  being  made  known  that  the  defendants 
mn  Don-residents  of  the  State,  but  resided  in 
the  Statea  of  Kentucky  and  Massachusetts, 
notice  of  the  pendency  of  the  suit  was  pub- 
&tbed  in  the  Weatem  Statesman,  a  newspaper 
printed  at  Columbus,  Ohio,  for  the  term  of  nine 
wieka  ■ncceaBJTely. 

At  May  Term,  1826,  a  decree  was  passed  tbat 
tbe  bill  should  be  taken  pro  eonfesso,  and  a 
■■rter  waa  directed  to  take  an  account  between 
tki  Bartiea,  who  reported  a  balance  due  to  Haw- 
kias  of  »I,S44.]7. 

ta  Jnly,  1826,  the  court  passed  a  final  de- 
cree, tliat  the  complainant  do  recover  of  the 
aid  defendants  the  said  sum  of  eighteen  hun- 
A«d  fmty-fonr  dollars  and  seventeen  cents, 
and  hia  eoata  by  him  in  this  behalf  expended. 
It  is  further  ordered,  adjudged  and  decreed, 
that  tUa  decree  shall,  from  the  time  of  its  being 
fcawmneed,  have  the  force,  operation  and  efl'ect 
of  a  jodgment  at  law,  and  sbsH  be  a  lien 
Bpcm  all  the  town  lots  of  the  defendants  within 
said  county,  and  also  all  the  other  real  estate 
•f  the  said  defendants  within  said  County  of 
Sandnsky,  as  security  for  the  satisfaction  of 
•aid  deoree;  and  it  is  further  ordpred,  adjudged 
■■d  decreed,  tbat,  if  the  above  sum  of  eighteen 
hnndred  forty-four  dollars  and  seventeen  cents. 
Bad  the  coats  to  be  taxed  in  this  suit,  be  not 
paid  within  thirty  days  from  the  date  of  this 
dnree,  upon  a  precipe  being  filed  with  the 
derk  of  this  court  by  the  complainant  or  his 
nlicitaT,  execution  shall  issue  against  the 
gooda,  chattels,  lands,  and  tenements  of  the 
said  defendants,  which  shall  be  taken  in  execu- 
tkn,  and  sold  in  like  manner  as  though  said 
•xeention  issued  on  a  judgment  rendered  in  a 
court  of  law;  and  all  further  proceedings  in 
this  eause  to  be  continued  until  the  next  term." 

Under  a  pturies  Q.  fa.,  lot  number  seven  was 
■old,  and  in  Itlay,  1S32,  the  sheriff  made  a  deed 
<rf  it  to  Sardis  Uircbard. 

We  can  now  return  to  the  ejectment. 

In  the  trial  of  it,  Boswell,  the  plaintiff,  pro- 
duced a  patent  from  the  United  States  far  the 
lot  nnmbeT  seven,  dated  September  2,  1831,  and 
also  the  following  argeement  of  counsel: 

It  IB  admitted,  as  evidence  in  this  case,  tbat 
the  plaintiff's  lessor,  said  Thomas  E.  Boswell, 
BOW  is,  uid  ever  siace  the  year  A.  B.  1818  has 
baeo,  a  reaident  of  the  city  of  Lexington,  Coun- 
tr  of  Fayette,  and  State  of  Kentucky;  that 
iSB*]  from  the  1st  'day  of  May,  A.  D.  1825, 
■p  to  the  lat  day  of  August,  A.  D.  1826, 
IS  L.  *d. 


he  was  not  within  the  State  of  Ohio,  and  that 
the  premises  in  controversy  in  this  eaae  are  of 
the  value  of  ten  thousand  dollars. 

"Lane,  Buckland  &  Uaya, 

"Attorneys  for  Defendants. 

"Lower  Sandusky,  Ohio,  August  31b^  A.  D. 
1846." 

The  plaintiff  there  rested. 

The  defendants  then  offered  in  evidence  a 
certified  copy  of  the  record  of  the  proceedings 
of  the  Court  of  Common  Pleas  of  Sandusky 
County,  and  also  of  the  sheriff's  deed,  to  tiie 
introduction  of  which,  as  evideuoe  in  the  case, 
the  plaintiff  objected. 

And  thereupon,  by  consent  of  parties,  the 
jury  do  say,  that,  if  in  the  opinion  of  the  court 
the  said  record  and  sheriff's  deed  are  by  law 
admissible  in  evidence,  then  the  said  defend- 
ants are  not  guilty  of  the  trespass  and  eject- 
ment in  the  declaration  mentioned;  but  if,  in 
the  opinion  of  the  court,  the  said  record  and 
sheriff's  deed  are  not  admissible  as  evidence, 
then  the  jury  say  that  the  defendants  are  guil- 
ty of  the  trespass  and  ejectment  in  the  declar- 
ation mentioned,  and  assess  the  plaintilTs  dam- 
ages at  one  cent;  and  thereupon  the  argumenta 
of  counsel  being  heard,  snd  due  deliberation 
had,  the  opinions  of  the  judges  were  divided  on 
the  following  questions,  to  wit; 

1.  Whether  or  not  the  proceedings  and  de- 
cree of  the  said  Court  of  Common  Pleas  of 
Sandusky  County,  set  forth  in  said  record,  are 
coram  non  judice  and  void. 

2.  Admitting  said  proceedings  and  decree 
to  be  valid  so  far  as  relates  to  the  lands  specifle- 
ally  described  in  the  said  bill  in  chancery, 
whether  or  not  said  proceedings  and  decree 
are  coram  non  judiee  and  void  so  far  as  relates 
to  lot  number  seven,  in  controversy  in  this  case, 
and  which  is  not  described  in  said  hilt  in  chan- 
cery; or,  in  other  words,  whether  said  proceed- 
ings and  decree  are  not  in  rem,  and  so  void  and 
without  effect  as  to  the  other  lands  sold  under 
said  decree. 

And  thereupon  it  is  ordered,  that  said  ques- 
tions be  certified  for  decision  to  the  next  term 
of  the  Supreme  Court  of  the  United  States,  ac- 
cording to  the  act  of  Congress  in  such  case 
made  and  provided. 

The  cause  was  submitted  on  printed  argu- 
ments by  Mr.  Ewing  for  the  plaintiff,  and  Mr. 
Stanberry  for  the  defendants.  From  these  ar- 
guments it  is  only  possible  to  give  extracts. 

*Mr.  Ewing,  for  the  plaintiff:  [*339 

The  question. is  upon  the  process  and  the  de- 
cree. If  the  process  be  not  sufficient  to  bring 
the  defendant  into  court  and  make  him  a  party 
to  the  decree,  where  all  the  other  proceedings 
are  regular,  the  case  cannot  be  improved  by 
any  conceivable  amount  of  errors,  irregularities, 
or  discrepancies  between   the  bill  and   the  de- 

The  decree  is  for  a  sum  of  money  found  due 
by  a  master  upon  reference,  and  it  is  fur  noth- 
ing else.  The  case,  then,  is  precisely  the  Kame 
as  if  the  bill  had  been  filed  for  the  recovery  of 
that  sum  of  money  merely,  and  had  named  no 
other  object;  for  the  decree  cannot  be  strength- 
ened at  all  by  errors  and  irregularities  upon  the 
record.  I  do  not  claim  tbat  it  is  weakened  by 
those  irregularities — I  merely  say  that  it  is  not 
strengthened;  it  is  no  better  than  if  the  bill 
had  exactly  supported  the  decree. 
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Now.  thJB  personal  decree  for  money  mgsinat 
an   absent   defenduit   cannot  be  auBtained   on 

general  principles  of  equity.  It  Is  coram  non 
judice,  if  jurisdiction  were  not  obtained  by  per- 
sonal Berrice;  tbia  ia  not  and  cannot  be  dis- 
puted. Ah  a  matt«r  of  general  equity,  then.  In- 
deppndently  of  statutory  repilation,  this  wliole 
pnicecding  nouM  be  a  nullity,  and  the  sale 
under  the  decree  void. 

But  the  defendants  attempt  to  austain  the 
proceeding  under  the  Chancery  Act  of  Ohio  of 
1824,  and  they  copy  in  their  brief,  as  bearing 
upon  the  case,  the  Ist,  7th,  12th,  13th,  IGth, 
38th,  and  40th  aections  of  that  act. 

The  Hrst  section  gives  the  courts  of  common 
pleas  general  chancery  jurisdiction  In  all  cases 
properly  cognizable  in  a  court  of  cliancory,  that 
18,  jurisdiction  over  the  person,  and  througn  tlie 
person  over  propprty.  This  jurisdiction  is  ob- 
tained  by   personal   service  only. 

The  seventh  section  allows  a  petition  to  be 
filed  against  nn  absent  person,  where  it  is  nec- 
essary to  join  him  with  a  defendant  resid- 
ing in  the  State.  This  does  not  touch  the  case 
at  bar.  There  was  no  defendant  residing  in  the 
State. 

Section  twelfth  is  the  one  under  which  it  wus 
attempted  to  bring  this  case.  It  gives  the  court 
jurisdiction  over  the  rights  of  absent  defend- 
ants, upon  notice,  "in  all  cases  properly  cognii. 
able  in  courts  of  equity,  where  either  the  title 
to,  or  boundaries  of,  land  may  come  in  ques- 
tion, or  where  a  suit  in  chancery  becomes  nec- 
essary in  order  to  obtain  the  rescission  of  a  con- 
tract for  the  conveyance  of  land,  or  to  compel 
the  specific  execution  of  such  contract." 

This  decree  does  not  touch  "the  title  to,  or 
340*]  boundaries  *ot,  land";  no  decision  is 
made  on  eitlier  in  it.  It  does  not  relate  to  "the 
reacistion  of  a.  contract  for  the  conveyance  of 
land,"  or  to  the  compelling  of  "the  specific  ex- 
ecution of  such  contract";  not  a  word  is  said  of 
either  in  it.  This  decree,  then,  does  not  belong 
to  a  case  in  which  any  other  than  personal  serv- 
ice can  bring  the  defendant  into  court;  and  if 
the  decree  be  the  test  of  jurisdiction,  this  case 

Wlierc  there  is  a  plea  to  the  jurisdiction  of  a 
court  pending  a  cause,  or  a  motion  to  dismiss 
for  want  of  jurisdiction,  there  is  of  course  no 
judgment  or  decision,  and  the  case  can  be 
looked  to  only  in  its  inceptive  stages;  but  when 
the  flnal  judgment  or  decree  has  been  rendered 
in  a  court,  and  the  juri-'dtction  of  that  court, 
after  its  Tinal  action,  is  contested,  it  ia  the  ju- 
risdiction to  render  the  judgment  or  to  pro- 
nounce the  decree  which  is  in  question — not  the 
jurisdiction  to  receive  the  declaration  or  the 
bill  in  chancery.  It  is  the  judgment  or  decree 
alone  that  can  affect  the  rights  of  the  absent 
party  injuriously,  not  the  intermediate  proceed- 
ings; the  bill  cannot  deprive  him  of  any  right, 
or  involve  him  in  any  liability,  but  the  decree 
may;  the  character  of  the  decree,  then,  rather 
than  of  the  hill  must  determine  the  necessity 
of  ppr»onftl  service.  If  in  a  suit  at  law  the  dec- 
laration be  in  trespass  and  the  judgment  in 
debt;  or  if,  as  in  this  ease,  the  bill  was  filed 
to  compel  the  Hpi'cilic  execution  of  a  contract 
for  the  conveyance  of  lund,  and  the  decree  is  for 
•  sum  of  money  merely;  it  is  the  judgment  in 
the  one  case  and  the  decree  in  the  other,  that 
the  parties  must  abide  by.  The  court  which 
If* 


has  to  declare  it  valid,  or  Toid,  will  not  look  at 
the  intermediate  proceedings  to  see  if  they  war- 
ranted the  decree  or  judgment.  If  the  court 
had  jurisdiction  to  render  such  judgment  or 
decree,  it  ia  binding  and  valid,  no  matter  how 
irregular  or  erroneous  the  proceedings.  If  they 
had  not  jurisdiction  to  render  the  decree,  no  er- 
ror or  irregularity  in  the  proceedings  am  help 
out  the  jurisdiction.  This  is  a  personal  decree 
for  the  payment  of  money — a  decree  to  operate 
in  personam;  there  is  no  provision  in  the  Chan- 
cery Act  of  Ohio  by  which  an  absent  defendant 
can  be  brought  in  to  answer  to  a  bill  praying 
for  such  a  decree.  It  will  not,  I  think,  m  pre- 
tended, that,  if  an  honest  bill,  and  one  direct  to 
the  purpose,  had  been  filed,  claiming  merely  a 
sum  of  money  as  a  balance  of  partnership  ao- 
counts,  the  jurisdiction  could  have  been  sua- 
tained.  There  could,  indeed,  be  no  pretense  for 
sustaining  it;  and  surely  the  decree  Is  no  bett«r 
becnusc  it  was  obtained  by  an  indirection. 

But,  strange  as  it  may  appear,  this  is  the 
only  ground  on  'which  it  is  attempted  to  [*341 
sustain  the  jurisdiction,  the  learned  counsel  on 
the  other  side  seeming  to  consider  the  bill,  and 
not  the  decree,  the  subject  of  which  the  jurii- 
diction  is  to  be  tested. 

The  very  statement  of  the  proposition  ia,  to 
my  mind,  enough  to  expose  its  fallacy.  The 
statute  gives  jurisdiction  against  a  non. resident 
when  it  is  nrccssary  to  go  into  ehancery  to 
compel  the  specific  execution  of  a  contract  for 
the  couveynnce  of  land.  How  Is  it  to  be  as- 
certained that  there  was  any  such  contract* 
By  the  decree,  surely,  finding  it;  not  by  the  un- 
supported statements  of  the  bill,  abandoned,  M 
in  this  case,  by  the  complainant  when  he  comes 
to  take  his  decree.  It  would  be  monstroua  to 
give  the  statute  such  a  construction,  as  it 
would  enable  parties  to  defraud  the  law  at 
pleasure.  A  complainant  wishes  to  take  an  ex- 
parte  decree  against  a  non-resident — be  has 
nothing  to  do  but  to  file  his  bill,  aver  a  con- 
tract for  the  conveyance  of  land  which  he  wish- 
es to  have  specially  executed,  add  to  it  a  claim 
for  money  paid,  and  take  his  decree  for  money, 
without  troubling  himself  to  prove  that  the 
defendant  had  land  at  all  in  the  State.  It 
would  be  a  regular  mode  of  bringing  parties 
into  court  without  notice,  uid  obtaining  de- 
crees agitinst  thorn  without  allowing  them  a 
knowlMlge  of  the  fact  that  they  were  in  court. 
Out  of  a  construction  like  this,  aided  by  * 
reasonable  mixture  of  fraud  and  perjury,  ■ 
practice  would  grow  up  which  would  enable 
the  merest  vagabond  to  possess  himself  of  the 
estate  of  any  non-resident  whose  wealth  might 
be  to  his  fancy. 

Indeed,  the  party  need  not  always  put  him- 
helf  to  the  trouble  or  incur  the  hazard  of  per- 
jury. In  this  case  the  complainant  got  along 
very  well  without  it,  as  lie  was  not  required  to 
adduce  any  testimony  of  his  claim,  or  make  an 
affidavit  to  its  truth;  and  such  might  be  the 
case  nine  times  out  of  ten,  if  a  bill  could  be 
filed  in  the  Court  of  Common  Pleas  in  Ohio 
against  a  defendant  in  Massachusetts  on  a  false 
suggestion,  and  a  decree  rendered  against  him 
on  notice  published  in  a  country  newspaper; 
especially  if  the  case  wi're  cunducted  by  counsel 
who  would  take  care  to  enter  bia  decree  in  the 
absence  of  the  pmsident  judge. 

TlM  object  of  the  Chancery  Aet  of  1821  u>> 
HowkFd  •. 
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I  to  provide  lor  a  proceeding  in 
rvm,  when  m.  contract  had  been  made  touching 
land  lying  within  the  State,  that  the  title  there- 
to should  be  settled  bj  either  of  the  parties  to 
the  contract  without  ^ing  into  another  juris- 
diction. It  nev«r  was  intended  to  create  theru- 
bj  A  fitrtitiouB  proceaa,  by  which  parties  were 
to  be  made  perBonally  amenable  to  the  jurisdic- 
tion of  •  court  of  whose  proceedings,  or  even 
X4I*J  BXiBtenoe,  they  had  never  heard.  *The 
art  will  not  bear  any  such  custruction,  and 
it  wootd  be  agftinst  natural  justice  so  to  con- 
•tnw  it 

Thia  ia  not  a  caae  of  local  concernment,  in 
»hidi  tbe  deciaion  of  the  courts  of  the  State 
an  of  binding  authority;  and,  though  land  is 
inToIred  in  the  case,  it  is  not  a  question  of  title 
in  tlw  ordinary  acceptation  of  the  term,  but 
cae  of  more  extensive  application.  If  this  de- 
tne  be  valid  for  the  present  purpose,  it  is  so 
(or  all  purpoeee,  and  full  force  and  cfTect  must 
be  given  it  in  all  courts  of  the  United  States. 
X«r  doea  the  Supreme  Court  of  Ohio,  in  the 
caae  of  T\^  Lessee  of  Boswell  v.  Sharp  and  Lep- 
priman  (aet  out  at  large  in  defendants'  argu- 
mrnf ).  give,  or  profess  to  give,  a  construction 
w  the  Chancery  Act  of  ofuo,  by  which,  upon 
mmd  and  logical  reasoning,  this  decree  can  be 
■oitained  aa  «  persona!  decree.  The  learned 
jodgc  who  delivers  the  opinion  in  that  case  says 
aprwlj  (page  25),  that  if  the  demand  was 
umnly  personal,  and  the  decree  was  pronounced 
witblHit  Bcrvice  upon  tbe  defendants,  who  re- 
wded  in  another  State,  the  objection  to  the  ju- 
riidictioD  would  have  been  well  taken.  He 
tkw  disembarrasses  himself  and  us  of  the  con- 
■tmetioa  of  the  statute,  and  rests  the  case  up- 
oa  a  general  proposition,  universal  in  its  ap- 
pUcatkm  if  sound,  and  if  unsound  to  be  uni- 
TCnally  rejected.  It  is,  that  the  statement  of 
the  hill,  and  not  the  substance  of  the  decree,  is 
tte  teat  to  aettle  the  question  of  jurisdiction. 
(hi  thia  we  take  issue.  We  say  it  matters 
not  what  is  demanded  in  the  bill;  if  the  decree 
be  merely  personal,  it  must  be  supported  by 
ptnonal  aervice,  and  cannot  be  helped  by  a  bill 
claiming  land. 

Tbe  atatute  of  Ohio  admits  the  general  priu- 
dple,  that  a  court  of  chancery  cannot  take  ju- 
rudiction  of  a  person  without  personal  service 
made  on  him  within  the  jurisdiction  of  tbe 
eoort;  but  provides  that,  where  land  lies  with- 
in the  jurisdiction  of  the  court,  it  may  he  acted 
opon,  and  the  title  to  it  settled,  in  proper  cases, 
by  a  proceeding  in  chancery,  though  one  of  the 
parties  be  a  non-resident — just  as  laws  relating 
to  foreign  attachments  allow  land  or  personal 
property  to  be  seized  at  law,  and  a  judgment 
rendered  against  it  for  the  payment  of  a  com- 
mon law  debt.  But  in  both  these  cases,  though 
the  proceeding  is  in  the  name  of  the  owner  of 
tiK  property,  it  is  substantially  a  proceeding  in 
rem,  and  tbe  judgment  or  decree  con  bind  only 
tbe  thing,  not  the  person. 

tllie  counsel  then  quoted  Story's  Conflict  of 
Laws,  pages  481^05,  549;  2  McLean,  614;  6 
Paige'a  Ch.,  302;   15  Ohio,  442;   8  Paige,  444,] 

The  following  are  extracta  from  Mr.  Stan- 
beny'a  argument,  in  reply: 
X4S*]  *In  the  argument  of  Mr.  Ewing,  coun- 
sel for  the  plaintiff,  the  question  is  stated  to 
be,  whether  the  decree  is  void — and  a  nice  dis- 
tiDction  is  taken  between  the  validity  of  the 


proceedings  up  to  the  decree  and  the  decree  It- 
self. But  no  such  question  is  before  this  court. 
We  can  only  look  to  the  very  question  upon 
which  the  court  below  was  divided  in  opinion, 
and  that  is  speciflcally  stated  to  be,  whether 
the  proceedings  and  decree  are  void.  No  one 
can  say  whether  the  judges  of  the  court  below 
would  have  differed  as  to  the  validity  of  the 
decree,  if  they  had  concurred  as  to  the  validity 
of  tbe  proceedings.     The  answer  to  be  sent  to 


it  was  before  the  judges  below — -Are  the  pro- 
ceedings and  decree  voidT    Void  as  a  whole  or 

It  is  proper,  however,  to  consider  this  ques- 
tion in  the  relation  in  which  it  arises,  and  not 
in  the  abstract.  The  proceedings  and  decree 
are  of  a  court  in  the  State  of  Ohio,  and  the 
question  as  to  their  validity  arises  upon  a  title 
to  land  within  tbe  same  State  depending  upon 
them.  This  narrows  tbe  question  of  validity, 
and  excludes  all  inquiry  aa  to  extraterritorial 
effect — a  very  important  limitation. 

With  these  preliminary  remarks,  I  shall  pro- 
ceed to  reply  to  the  argument  of  Mr.  Ewing, 
The  learned  counsel  first  states  that  the  ques- 
tion which  arises  is,  whether  tbe  defendants.  In 
the  case  before  the  Sandusky  Common  Pleas, 
were  iu  court,  so  that  a  personal  decree  could 
be  rendered  against  them.  Again,  the  question 
is  stated  to  be  upon  the  process  and  decree; 
and,  lastly,  it  is  stated  that  it  is  the  decree 
alone  which  gives  character  to  the  whole  case. 

I  do  not  understand  Mr.  Ewing  to  argue  that 
the  case  mode  by  the  bill  was  not  a  proper  case 
for  the  jurisdiction  of  the  court,  under  the 
twelfth  section  of  the  Act  of  1824.  Indeed,  no 
question  can  be  made  upon  that.  It  was  a  case 
properly  cognizable  in  a  court  of  equity,  in- 
volving the  execution  of  a  contract  for  the  con- 
veyance of  land  within  tbe  jurisdiction  of  the 
court.  It  was  therefore  precisely  within  a  class 
of  cases  provided  for  in  that  section,  and,  upon 
the  publication  of  the  notice  to  the  non-resident 
defendants,  the  jurisdiction  of  the  court  fully 
attached. 

But  it  is  argued  that  all  this  goes  for  nothing, 
inasmuch  as  the  decree  was  not  strictly  accord- 
ing to  the  caae  made  in  the  bill;  that  the  case 
made  in  the  bill  was  a  case  in  rem,  whereas  the 
decree  was  exclusively  in  personam. 

In  the  first  place,  I  answer  to  this,  that  tbe 
case  made  by  the  bill  is  not  at  all  a  case  in  rem, 
nor  does  the  twelfth  section  of  the  Act  of  1824 
enumerate  a  single  case  of  that  character. 

"In  Hollings worth  v.  Barbour,  4  ["344 
Peters,  475,  the  point  was  made  that  a  bill  for 
a  specific  performance  was  a  proceeding  in 
rem.  Tbe  opinion  of  Mr.  Justice  Trimble  iu 
the  court  below,  which  was  adopted  by  this 
court  in  that  case,  goes  directly  to  that  point, 
and  is  as  follows:  "Tlie  case  under  considera- 
tion is  not  properly  a  proceeding  in  rem ;  and  a 
decree  in  chancery  for  the  conveyance  of  land 
has  never  yet,  within  my  knowledge,  been  held 
to  come  within  the  principle  of  proceedings  in 
rem,  so  far  as  to  dispense  with  tbe  service  of 
process  on  the  party.  There  is  no  seizure  for 
taking  into  the  custody  of  tbe  court  the  land, 
so  for  as  to  dispense  with  the  service  of  proc- 
ess on  the  party;  constructive  notice,  there- 
fore, can  only  exist  in  the  oases  coming  fairly 
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within  the  proviBiona  of  the  Btattit«B  authorii!- 
fug  the  court  to  make  orders  of  publication,  and 
providing  that  the  publication,  when  mode, 
Hhall  authorize  the  court  to  decree." 

All  that  can  be  said  of  the  case  made  bj  the 
bill,  and  of  the  cases  enumerated  in  the  twelfth 
section,  is,  that  the;  relate  to  contracta  or  quea- 
tiouE  affecting  land  aituate  within  the  State. 
They  cover  a  vast  field  of  equitj  jurisdiction, 
which  has  never  been  held  to  be  a  jurisdiction 
in  rem.  Unlike  the  proceedings  in  rem,  there 
is  no  seizure  and  condemnation  of  the  property 
in  the  first  instance,  and  the  relief  administered 
ma^  very  properly  go  beyond  the  property 
which  ia  the  aubject  of  the  contract. 

There  is  not  a  subject  for  jurisdiction  enu- 
merated in  the  twelfth  section,  in  which  the  de< 
cree  may  not  properly  and  necessarily  be  a  de- 
cree for  money.  Take,  for  instance,  the  subject 
of  the  rescission  of  a  contract  for  the  convey- 
ance of  land,  and  suppose  the  plaintiff  to  be 
the  purchaser,  who  alleges  the  contract,  the 
payment  of  all  money  due  upon  it,  and  a 
ground  for  rescission.  In  such  a  case,  if  the 
allegations  be  found  for  the  plaintiff,  the  neces- 
sary decree  is  for  the  repayment  of  the  money, 
as  well  as  the  cancellation  of  the  contract. 
Anything  short  of  that  stops  short  of  the  true 
meaning  of  rescission. 

Take,  also,  the  subject  of  the  apedftc  execu- 
tion of  such  a  contract,  and  suppose  the  bill  to 
be  filed  by  the  vendor,  who  has  never  received 
one  cent  of  the  purchase  money.  What  other 
execution  or  performance  of  the  contract  can 
there  be  in  such  a  case,  but  the  payment  of  the 
purchase  money,  or  a  decree  for  such  payment? 

Such  a  construction  can  never  be  put  on  this 
statute  as  to  say  that  these  subjects  for  juris- 
diction, BO  brought  within  the  cognizance  of  a 
oourt  of  equity,  are  to  be  dealt  with  in  any 
other  way  than  according  to  the  ncRessities  of 
S4S*]  the  case,  and  the  'usual  relief  adminis- 
tered in  equity.  If  there  were  any  doubt  as 
to  this,  the  express  language  of  the  section  set- 
tles it.  The  concludingclause is  in  these  words: 
"Such  court  is  hereby  authorized  to  take  cog- 
nizance thereof,  and  direct  either  personal  no- 
tice, or  notice  by  publication,  of  its  pendency, 
to  be  given  as  in  this  act  provided,  and  on  proof 
of  Budi  notice  having  been  given,  to  proceed 
as  in  other   cases." 

A  proceeding  or  case  in  equity  under  this 
statute  may  then  properly  terminate  in  a.  decree 
for  money;  that  is,  it  is  within  the  competence 
of  the  court  to  render  such  a  decree,  though  it 
aound  in  personam,  without  committing  so  mucli 

I  do  not  understand  Mr.  Ewing  to  contend 
that  a  statute  which  should  provide  for  con- 
structive notice  by  publication,  as  the  founda- 
tion for  a  judgment  or  decree  for  money,  would 
be  void,  or  that  the  judgment  or  decree  ren- 
dered upon  such  notice  would  be  a  nullity.  The 
argument  is,  that  this  statute  authotized  no 
such  proceeding,  and  warranted  no  such  decree. 

A   jvidgment   or   decree   rendered   in   such   a 

Erocceding  is  valid  within  the  State,  and  may 
e  carried  into  eflect  upon  the  property  of  the 
defendant,  real  or  personal,  found  within  the 
State.  The  most  that  can  1^  said  against  it  is, 
that  it  shall  not  be  allowed  to  have  an  extrater- 
ritorial elfp^t.  It  ia  not  stricllv  o  jodgiuenl  or 
1«8 


limited  to  the  property  of  the  debtor  within  tlw 
local  jurisdiction. 

The  jurisdiction  of  a  court  of  chancery  over 
persons  out  of  the  reach  of  its  process  ia  found- 
ed either  upcm  the  inherent  power  of  the  court 
or  upon  positive  statute.     In  England,  as  well 


substituted  and  formal  service  of  subpiEna  up- 
on some  officer  of  the  court,  or  by  publication. 
Nor  is  this  jurisdiction  of  all  confined  t»  casei 
involving  the  title  to  lands  within  the  particu- 
lar sovereignty,  but  it  extends  to  mattera 
strictly  in  personam. 

But  we  are  not  obliged  to  sustain  such  a  stat- 
ute, or  such  B.  proceeding,  in  this  case.  So  far 
as  the  statute  is  concerned,  there  can  be  no 
question  of  its  validity!  and  so  far  as  the  pro- 
ceedings are  concerned,  there  is  no  qneation, 
they  were  exactly  authorized  by  the  statute. 
We  have  gone  a  step  further  than  was  neces- 
sary, and  have  argued  the  question  of  jurisdic- 
tion as  if  it  depended  on  the  decree.  That  fs 
the  ground  taken  in  the  argument  for  the 
plaintiff.    We  deny  its  soundness. 

If  the  proceeding,  that  is  to  say,  the  bill 
and  the  publication,  were  in  conformity  with 
the  statute,  the  question  of  jurisdiction  is  aet- 
tled.  It  ia  impossible  to  contend,  that,  after 
proof  of  publication  upon  the  bill,  the  court 
had  not  jurisdiction.  The  case  'made  [*84C 
by  the  bill  was  precisely  one  of  the  cases  pro- 
vided for  in  the  statute,  and  the  publication  of 
notice  was  in  all  respects  correct.  When,  then, 
was  the  case  coram  judicet  Certainly,  upon 
proof  of  publication,  if  not  before.  Then,  how 
can  it  be  said  that  afterwards  it  came  to  be 
coram  non  ?  H  it  were  before  the  court  upon 
the  publication,  it  continued  to  be  before  the 
court  until  the  end  of  the  case.  The  decree  w*m 
in  the  very  case,  between  the  very  partiea  to 
the  bill  and  publication,  and  upon  the  very  con- 
tract set  out  in  the  bill.     All  the  safeguard* 


brought  precisely  to  the  point  at 
which  the  court  is  intrusted  with  the  righta  of 
the   parties   litigant. 

Now,  the  most  that  can  be  said  against  ttM 
decree  is.  that  it  did  not  fully  cover  the  whole 
case  made  by  the  hill.  It  does  not  distinctlj 
decree  a  conveyance  of  the  fourth  of  the  land 
to  the  plaintiff,  Hawkins.  To  have  done  full 
justice,  and  to  have  settled  all  the  equities 
which  grew  out  of  the  contract,  that  should 
have  l>een  done  with  more  certainty.  But  if 
that  alone  had  been  decreed,  it  would  not  have 
settled  all  the  equities,  or  decided  the  whole 
case.  For  the  contract  did  not  merely  contem- 
plate such  conveyance,  but  contemplated  also 
remuneration  to  Hawkins  for  services  and  ad- 
vances, stipulated  for  as  one  term  of  the  con* 
tract,  and  to  be  rendered  and  made,  in  refer- 
ence to  the  land. 

Mr.  Justice  McLean  delivered  the  opinioa 
of  the  court: 

This  case  is  before  us  on  the  points  oertifled, 
on  which  the  opinions  of  the  judges  of  the 
Circuit  Court  of  the  United  States  for  Ohi* 
were  opposed. 

D.,z..b,Co(!^e^»- 


w  wiMe  or  procure  to  be  cut,  or  aid, 
be  employed  ia  cutting,  or  shall 
iwlmy,  or  c*ase  or  procure  to  be 
itttrojed,  or  aid,  assist,  or  be  em- 
wtxtaalj  destroying,  t^y  live  «ak  or 
tna  or  trees,  or  other  timber,  atand- 
ag,  or  being'  on  any  lands  of  the 
4m,  iriiicb,  m  pursuance  of  any  law 
kmifter  to  be  paaaed,  shall  have 
ltd  or  purchased  for  the  use  of  the 
itis,  for  supplying  or  fiirniahinn 
thaber  for  the  navy  of  the  United 
if  any  person  or  persons  shall  re- 
jue  or  procure  to  be  removed,  or  aid 
be  employed  in  removing,  from  any 
lAich  shall  lui«e  been  reserved  or 
M  aforesaid,  any  live  oak  or  red 
vtiees,  or  other  timber,  unless  duly 
w  to  do  by  order  in  writing  of  a 
ipetcBt  officer,  and  for  *tbe  use  of 
I  the  United  States;  or  if  any  person 
Aall  ent,  or  cause  or  procure  to  be 
or  aaaiat  or  be  employed  in  cutting, 
ak  or  red  cedar  tree  or  trees,  or 
w  tn,  or  shall  remove,  or  cause  or 
be  remored,  or  aid  or  assist  or  be 
■  mmoving,  any  live  oak  or  red  cedar 
Iwr  timber,  from  any  other  lands  of 
.  States,  acquired  or  to  be  hereafter 
ritk  intent  to  export,  dispose  of,  use, 
the  same  in  any  manner  whatsoever, 
for  the  use  of  the  navy  of  the  United 
try  aach  person  or  persons  so  offend- 
mviction  thereof  before  any  court 
apetent  jurisdiction,  shall,  for  every 
e,  pay  a  fine  not  less  than  triple  the 
le  tree  or  trees  or  timber  so  cut,  de- 
r  removed,  and  shall  be  imprisoned 
ing  twelve  months. 
That  if  the  master,  owner,  or  con- 
any  ship  or  vessel  shall  knowingly 
lard  any  timber  cut  on  lands  which 
been  reserved  or  purchased  as  afore- 
lut  proper  authority,  and  for  the  use 


In  June,  IMQ,  the  grand  jury  of  the  United 
States  in  Michigan  inmcted  Bphraim  Briggs  for 
entering  upon  the  public  lands  and  cutting 
twenty   white   oak   trees  and   twenty   hickory 

The  defendant  at  first  demurred,  but  after- 
wards pleaded  not  'guilty,  and  the  case  [*S6S 
went  to  trial.  The  jury  found  him  gu'lty.  The 
defendant  then  moved  in  arrest  of  judgment, 
and  to  set  aside  the  verdict,  for  the  following 
reasons : 

First.  Because  the  facta  set  forth  in  the 
indictment  in  this  cause  do  not  constitute  a 
criminal  offense,  punishable  by  indictment,  un- 
der the  statutes  of  the  United  States. 

Second.  Because,  under  the  statutes  of  the 
United  States,  trespass  on  the  public  lands,  by 
cutting  timber  thereon,  is  in  no  case  an  offense 
punishable  criminally  by  indictment,  but  is  a 
mere  divil  trespass,  and  as  such  punishable 
only  by  action  of  trespass  at  common  law,  or 
debt  on  the  statute. 

Third.  Because  the  said  indictment  does  not 
aver,  nor  was  there  any  evidence  to  show,  that 
the  land  on  which  said  timber  was  cut  was  re- 
served or  set  apart,  for  naval  purposes,  accord- 
ing to  the  provisions  of  the  statutes  of  the 
United  States. 

Fourth.  Because  there  was  no  proof  on  the 
trial  of  the  said  cause  that  the  timber  cut  con- 
sisted of  live  oak  or  red  cedar  trees,  nor  ia  there 
any  averment  in  said  indictment  that  any  such 
trees  were  cut  on  the  landa  deaeribed  in  said 
indictment. 

Fifth.  Because  such  verdict  is  contrary  to 
evidence  and  the  charge  of  the  courU 

Division  of  Opinion. 
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trial  in  tke  ease,  in  pnrauanse  of  the  act  of  Cod-  To  whidi  It  !■  kiuvered,  on  the  part  of  ttt- 

grcHB  in  iuch  case  made  and  provided."  United  States: 

The  case  was  ar^ed  for  the  United  States  "1.  That  the  said  acts  constituti 

bjr  Mr.  Johnson  (Attornej-General),  no  counsel  within  the  meaning  of  the  Act  of  2d   Mank^ 

appearing  for  the  defendant.     He  contended—  1B31,  because  it  does  embrace  the  cutting,  elc^ 

1.  That  the  said  acts  congtitute  an  offense  of  timber  from  other  lands  belonging  to  tto 
within  the  meaning  of  the  Act  of  2d  March,  United  States  than  those  reserved  for  naval 
1831,  because  it  does  embrace  the  cutting  etc.,  purposes. 

SS4*]   ■of  timber  from  other  lands  belonging  "2.  That  It  is  an  offense  for  which  an  in 

to  the  United  States  than  those  reserved  for  ment  is  the  proper  lemedj,  and  tlie  party 

naval  purposes.  ishable  by  fine  and  imprisonment." 

2.  That  it  is  an  offense  for  which  an  indict-  The  caption  of  the  act  would  indicate 
ment  is  a  proper  remedy,  and  the  part;  punish-  timber  reserved  for  naval  purposes 
able  b7  fine  and  imprisonment.  to  be  protected  bj  this  mode,  and 

"Wherever  a  statute   prohibits  a  matter  of  But   the   enacting  clause   is   general, 

public  grievance,  acts  done  contrary  to  it  are  restricted  to  live  oalc  or  red  ce^r,  nor  t 

misdemeanors   at    common   law,   and    as   such  speciallj    reserved    for    naval    purposes; 

punishable  by  indictment,  unless  the  statute  ex-  therefore   cutting  «-'   -    '            '         >   ■■ 

preasly  or  impliedly  excludes  that  remedy;  and  trees   ia   indictable; 

as  to  this,  it  is  immaterial  whether  the  statute  using  of  any  other  description  of  timber  ovn 
imposes  a  particular  penalty  for  the  offense  or  from  the  public  lands  would  be  equally  indict- 
not,  or  whether  such  penalty  is  embraced  in  the  able;  and  being  so,  the  punishment  by  Une  aiil 
same  statute,  or  a  subsequent  one."  2  Hawk,  imprisonment  must  follow  in  all  cnses — mat 
cb.  25  sec.  4;  King  v.  Davis,  Say.  163;  Rex  v.  thus  we  answer  to  the  Circuit  Court. 
Boyalt,  2  Burr.  832;   Rex   v.  Harris,  4   T.   R. 

205;    King    v.    Sainabury,    Ibid.   457;    Rex    v.  Order. 
Wright,  1  Burr.  643. 

This  cause  came  on  to  be  heard  cm  the  traB> 
script  of  the  record  from  the  Circuit  Court  tt 

Mr.  Justice   Cation  delivered  the  opinion  of  the  United  States  for  the  District  of  UicbigM^ 

the  court:  and   on   the   point   or   question   on   which    ""' 

The  defendant  below   was  indicted  for  cut-  judges  of  the  said  Circuit  Court  were  opD 

ting,  with  intent  to  appropriate  to  his  9wn  use,  m  opinion,  and  which  was  certiGed  to  this 

twenty   white   oak   trees   and   twenty   hickory  for  its  opinion,  agreeably  to  the  act  of  Coi__ 

trees  of  the  United  States  standing  on  the  pub-  in  such  case  made  and  provided,  and  waa  »• 

lie  lands.     The  jury  found  him  guilty,  and  he  gucd  by  counsel;   on  consideration  whereof.  It 

moved  in  arrest  of  judgment,  because  the  of-  is  the  opinion  of  this  court,  that  the  ofTcMilf 

fense   charged   was   not   punishable   by   indict-  charged  and  set  forth  in  the  indictment  in  tMt 

ment;  on  which  motion,  the  Circuit  Court  certi-  cause,  of  cutting,  removing,  or  using,  fw  tag^ 

tj  to  this  court  aa  follows:  other  tiian  naval  purposes,  any  trees  or  I iiilfc^ 

"The  motion  of  defendant  in  arrest  of  judg-  standing,  growing,  or  licing  on  any  lauda  b»r 

ment,  and  for  a  new  trial  in  the  case,  coming  longing  to  the  United  States,  whether            '  * 

on  to  be  heard,  and  the  same  having  been  ar-  for  naval  purposes  or  not,  is,  under  the 

gued  by  counsel  on  either  side,  the  opinions  of  of  the  United  States,  an  indictable  offense, 

the  court  were  opposed  as  to  the  point, 'whether  punishable  by  line  and  imprisonmentj 

the   offense   charged   and   set   forth   in   the  in-  "'  '"            '         --<  —  '  --'  -  "- 
dictment,  of  cutting,  removing,  or  using  for  auj 
other  than  naval  purposes,  any  trees  or  Umbei 
standing,  growing,  or  being  on  any  lands  be- 
longing to  the  United  States,  whether  reserved 

for  naval  purposes  or  not,  is,  under  the  stat-  ' 
utes  of  the  United  States,  an  indictable  offense, 

and  punishable  by  fine  and  imprisonment' "  -QEORGE  S.  GAINES,  Francis  S.  Lyon  [•] 

The  case  presented   for  our  examination  m-  ^^^  ^^^  ^yjf     g^^j,  'l          j^^^,  '^   ^, 

r?"^?   ".B,?*   n  ""Jr'f '°1  °^  *■  ^   ■*'*   "^  l^  P°rt  and  his  Wife,  Alethan  Davenport;  Gooi.^ 

March,   IB31      By   that   act,   any   person   who  ^^„   c.   Griffin   and   his   Wife,   Willey  AmM 

shall  cut  and  appropriate  live  oak  or  red  cedar  f.^-^       f.            Frederick  Glover,  Ann  Gate' 

trees  reserved  for  naval  purposes,  is  clearly  in-  g,„^,„      Lo„^g^     Davenport     Glover, 

dictable,  and,  on  conviction,  may  be  fined  and  Th.>m>«nn  nnH  Mnrv  A   lTi™«-   A«™.l 


-              ■   .>      w    ..         .       .  my  be  fined  and  Thomj^on,  and  Mary  A.  Glover,  AppeilMrtfc 

imprisoned.    We  do  not  understand  tins  to  be  t~     >                 j                        rr™*"^ 

controverted.    But  the  question  here  is,  whether  '' 

the  term  "or  other  timber"  imposes  the  eaiue  ISAAC  W.  NICHOLSON,  PowhaUn  B.  Tkfl. 

penalty  on  those  who  cut  other  timbers,  such  mond,  I^wis  B.  Barnes,  John  T.  Moaelar,  K 

aa  ook  or  hickory  trees.     It  is  insisted  by  the  M.  Goode,  and  John  Hilman. 

reasons  in  arrest,  that  the  only  object  of  the  act 

was  to  protect,  by  stringent  penalties,  timbers  Title  of  township  of  school  lands  under  stab 

suited  to  ship  building  and  naval  purposes,  and  "»  against  that  of  Choctaw  Indian  under  ti 

which  had  been  reserved  for  such  public  use;  ^7<  '»  question  of  law— allegation  af  to. 

and  that  it  is  apparent  from  the  act  none  other  "o^  proven. 

S65*]  'were  contemplated  by  Congress, 


£ 


■>  protection   and  within  the  description,    |,,,.':yi''il'[,^",'?7|!"t''of™  niTi^StlBl^liiS^  5 
re  oak  and  red  cedar.  ,' Mliims  likj'u  bill  ou  tilt  equity  ^d™<^%«  . 


Gaideb  et  al.  t.  Nicholson  e 
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n  Ibe  United  Statea  by  Iraud  a 


3B,    upoD    the 

mlBrepreaeD  til- 


Bat  the  frand  !■  not  eatabllnbrd  br  tbe  erldpnce. 
Ud  tbrrefore  the  bill  must  be  diamtssed,  and  the 
lUtlii  ivratlted   to  the  trial  At  l&w. 

Vhrre  there  are  reiervatlDni.  la  Indian  treaties, 
ot  iwclflc  traclB  of  land,  wblcb  are  attprwarcls 
(Dond  to  be  the  sections  act  apart  for  sclioo!  pur- 
iraiie*  under  a  Eeneral  law.  tbe  rewrvws  have  the 
bmn  illle.  The?  hold  under  the  orli^nnl  Indian 
ilile   wblch    tbe    United    Stutes    conflrmed    In    the 

tnatj. 

But  irheTe  the  r 
MCtOe  tract  of  It 
Oe  treaty,  thla 

— —  that  be_. 
t   betow. 


trict  af  Misaiuippi. 

It  waa  an  appeal  from  a  decree  by  the  equity 
*ide  of  thr  court,  granting  a  perpctuat  injuuc- 
tion  upnn  the  appellants,  who  were  plalntilTs  in 
aa  ejectment  auit  then  pi'iiiling  on  the  law  side 
of  the  mart. 

In  tbe  tecond  article  of  the  supplement  of 
DaBdttg  Ra.bbit  Creek  Treaty  (7  Stat,  at  Large, 
HO),  made  on  the  Z7th  of  September,  1B30, 
then  ii  thin  reaerratiou:  "Alao,  one  section  it 
allovcd  to  the  following  persoDS,  to  wit,  Mid- 
dlcton  Kaekey,  Wesley  Train,  Choclehomo, 
Hmm  Porter,  D.  W.  Wall,  etc.,  to  be  located 
k  ^ire  aectiona,  to  include  their  present  rasi- 
dcagc  and  impruvemcnt,  with  the  exception  of 
VoDr  NaU  mod  Susan  Colbert,  who  are  author- 
'  ~  1  to  lonte  thein  on  any  tinimproved   un- 


Ob  tbe  zrth  of  August,  1832,  D.  W.  Wall, 
tmt  of  tha  leaei  *e«a,  asaigned  all  hia  right  and 
~  r  the  treaty  to  George  S.  Gnines 


I  of  this   claim  under  the  treaty,   by   the 
at,  on  the  Tth  of  December,  1S3S. 

In  the  year  IS4I,  George  S.  Gainea,  Francis 
S.  I^oB.  and  the  heirs  at  law  of  Allen  Glover, 
iBsthated  an  ejectment  against  John  Hilman, 
who  woa  the  tenant  in  poBseBsion  under  the 
trmteea  of  the  achool  lands. 
ISI*]  'In  1843  these  trustees  died  a  bill  on 
the  equity  aide  of  the  court,  from  which  the 
(oUonin:;  are  estracta; 

"dumbly  eomplaining,  your  orators  would 
rt^eetfnliy  show  unto  your  Honors,  that  your 
naton.  Isaac  W,  Kichiilaon.  Powhatan  B.  Ther- 
Mdod,  Ifwia  B.  Barnes,  John  T.  Moseley,  and 
S.  H.  Goode,  are  the  truatecB  of  the  schools 
and  if'faool  lands  reserved  by  the  acts  of  Con- 
grcM  for  the  use  of  schools  in  township  twelve, 
raa^  eighteen  east,  situated  in  the  County  of 
&niper,  in  tbe  State  of  Jlississippi.  They 
would  farther  show  unto  your  Honors,  that 
•enion  sixteen,  in  said  township  twelve,  range 
eighteen  east,  wua  reserved,  by  the  acta  of  Con- 
ftrts,  for  the  use  of  scliools  in  said  township, 
and,  being  so  reserved,  yuur  oratore  took  pos- 
seaiion  of  the  same,  and  leased  it  to  your  ora- 
tor. John  Hilman.  who  went  into  possession  of 
said  tract  of  land  prior  to  the  27th  day  of 
March,  IMI,  and  has  continued  in  possession 
«*er  lines  nntil  this  time. 

Vlma  orators  wonld  further  show  unto  your  | 
Hoaor*,  that  on  the  27th  day  of  March,  in  the 
jTMT  1R41,  an  action  of  ejectment  was  institu-  I 
IS  I1.0& 


ted,  on  the  taw  side  of  this  honorable  court, 
by  John  Doe,  lessee  of  George  S.  Gaines  and 
Francis  S.  Lyon,  and  of  the  heirs  at  law  ot 
Allen  Glover,  decfaaed,  against  your  orator, 
John  Hilman,  for  the  recovery  of  said  section 
sixteen,  and  to  dispo'sess  and  eject  your  orators 
therefrom,  which  suit  is  still  pending  undeter- 
mined in  said  court. 

"Your  orators  would  further  show  unto  your 
Honiirs,  that  by  virtue  of  the  second  article 
of  the  supplement  of  Dancing  Rabbit  Creek 
Treaty,  entered  into  on  the  27th  day  of  Septem- 
her,  1830,  between  the  United  States  and  tbe 
Choctaw  tribe  of  Indians,  certain  portions  of 
land,  situated  within  the  territory  ceded  by  the 
said  Indians  to  the  United  States,  were  reserved 
to  divers  members  of  said  tribe  ot  Indians,  and. 
amongst  others,  a  sccticm  of  land  was  reserved 
to  David  W.  Wall,  in  the  following  words,  to 
wit:  'Also,  one  section  is  allowed  to  the  fol- 
lowing persons,  to  wit,  Middteton  Mackey,  Wes- 
ley Train,  Choclehomo,  Moses  Poster,  D.  W. 
Wall,  etc,  to  be  located  in  entire  sections,  to 
include  their  present  residence  and  improve- 
ment, with  the  exception  of  Molly  Nail  and 
Susan  Colbert,  who  are  authorised  to  locate 
theirs   on  any  unimproved  unoccupied  land,' 

"Your  orators  would  further  show  unto 
your  Honors,  that  on  the  27th  day  of  August, 
in  the  year  1832,  the  said  David  W.  Wall,  by 
deed  of  that  date,  bargained,  sold,  and  con- 
veyed to  George  S.  Gaines  and  Allen  Glover, 
alt  the  right,  title,  Interest,  and  claim  of  him, 
the  said  David  W.  Wall,  in  and  to  a  certain 
reservation  of  one  section  or  six  himdred  and 
fifty  acres  *of  land,  mode  and  granted  [*S58 
to  him,  the  said  David  W.  Wall,  under  and  by 
virtue  of  the  provisions  of  a  treaty  mode  and 
concluded  between  the  United  States  of  Amer- 
ica and  the  Choctaw  tribe  of  Indians,  at  a 
place  called  Dancing  Rabbit  Creek,  in  said  na- 
tion, in  the  month  of  September,  1830. 

"Your  orators  would  further  show  unto 
your  Honors,  that  the  said  George  8,  Gaines 
and  Allen  Glover,  deceased,  falsely  and  fraudu- 
lently pretending  and  representing  to  the  Presi- 
dent of  the  United  States  that  the  said  David 
W.  Wall,  at  the  date  of  said  treaty,  resided 
upon  said  section  sixteen,  in  the  township  and 
range  aforesaid,  and  hod  his  improvement  there- 
upon, and  that  they  had  located  the  reserva- 
tion of  said  Wall  upon  the  same  on  the  Tth  day 
of  December,  in  the  year  1838,  procured  a  pat- 
ent to  be  issued  to  them,  conveying  to  them  the 
said  section  sixteen,  in  township  twelve,  range 
eighteen  east. 

"Your  orators  would  further  show  unto 
that  at  the  date  of  said  treaty  the 


d  David  W.  Wall  did  not  reside,  i 


r  had  h 


the  same,  and  had  no  right  or  title,  claim  or  in- 
terest whatever,  in  said  section  of  land,  whicii 
had  been  reserved,  as  your  orators  distinctly 
and  positively  aver,  for  the  use  of  schools  in 
the  State  of  Mtssiasippi,  by  the  laws  of  the 
United  States. 

"Your  orators  would  further  show  to  your 
Honors,  that  the  said  Gaines  and  Glover  were 
so  well  aware  that  they  had  no  right  to  the  said 
section  of  land,  by  virtue  of  their  purthaae 
from  the  said  Wall,  that  tliey  located  the  i:laim 
of  said  Wall  at  one  time,  aa  your  orators  have 
1« 
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been  informed  Uid  believe,  upon  another  sec- 
tion of  land  near  Uayhew,  in  O&ktibbeha 
County,  but  finding  that  their  claim  to  said 
last-named  section  would  be  disputed,  they,  in 
the  technical  language  of  land  mongers  and 
apeculatore,  lifted  the  lanie,  and  laid  it  upon 
Sfwd  section  sixteen.  Your  orators  would  fur- 
ther show  unto  your  Honors,  that,  by  virtue  of 
the  patent  thus  falBely  and  fraudulently  ob- 
tained, they  have  been  advised  that  the  said 
Gaines  and  Allen  Qlover,  deceased,  obtained  the 
highest  and  best  legal  title  to  said  section 
aiitecn,  when,  in  equity  and  justice,  they  have 
no  title  thereto,  but  the  same  belongs  to  your 
orators,  ma  tnistees  and  tenant  of  the  schools 
and  school  lands,  as  aforesaid." 

The  bill  then  proceeded  with  the  usual  in- 
terrogatories, prayed  for  a  temporary  injunc- 
tion, and  afterwards  a  perpetual  one, 

A  temporary  injunction  was  granted. 

The  respondents,  in  their  answer,  set  forth 
the  circumstances  of  the  treaty,  averred  that 
the  United  States  were  incapable  of  making 
3S9*]  *any  grant  of  land  wUch  was  reserved 
by  the  treaty,  and  denied  the  alleged  fraud  in 
the  following  manner: 

"These  respondents,  further  answering,  say 
that  the  said  George  8.  Gaines  and  Allen 
Qtover,  deceased,  never  did,  jointtf,  nor  did 
either  of  them  severally  or  separately,  falsely 

tretend  and  represent  to  the  President  of  the 
'nited  States  that  the  said  David  W.  Wall,  at 
the  date  of  the  treaty,  resided  upon  section  six- 
teen, in  the  township  end  range  aforesaid,  and 
had  his  improvement  thereupon;  no  such  pre- 
tense was  ever  set  up  or  representation  made  to 
the  President  of  the  United  States,  or  anynne 
else,  by  the  said  George  S.  Gaines,  or  Allen 
Glover,  In  his  lifetime,  or  either  of  them.  A 
reference  to  the  record  of  the  Executive  Depart- 
ment of  the  government,  or  even  to  the  pub- 
lished documents  relating  to  the  public  lands, 
would  have  relieved  the  complainants  from  an 
allegation  so  utterly  false  and  unfounded." 

To  this  answer  there  was  a  general  replica- 
tion. 

Some  testimony  was  taken  bearing  upon  the 
points  of  Wall's  residence,  age,  etc-,  but  none 
touching  the  fraudulent  representations  al]e;;ed 
to  have  been  made  in  the  procurement  of  the 

On  the  ISth  of  November,  1846,  the  Qrcuit 
Court  passed  tbe  following  decree: 

"Be  it  remembered,  that  this  cause  came  on 
to  be  heard  at  the  present  term,  before  the  Hon- 
orable Samuel  J.  Gholson,  Judge,  etc.,  presiding. 
upon  the  bill,  answers,  exhibits,  agreements, 
and  proof  in  the  cause,  and  upon  argument  on 
both  sides;  and  now,  at  this  day,  the  court 
l)eing  eufliclently  advised,  and  because  it  ap 
pears  to  the  satisfaction  of  the  court  that  the 
complainants  are  entitled  to  the  relief  prayed 
for  by  them,  it  is  therefore  ordered,  adjudged 
and  lircreed,  and  the  court  doth  hereby  order, 
adjudge  and  decree,  that  the  judgment  at  law 
in  the  pleadings  mentioned,  and  all  attempts  to 
enforce  the  same,  be,  and  the  same  is  hereby 
perpetually  enjoined;  and,  al^o,  that  the  said 
defenilants  be,  and  tiiey  are  hereby  perpetually 
enjoined  from  ejecting  and  turning  out,  or 
from  commencing  any  otlier  or  furtber  suit  to 
fjcct  and  turn  the  said  complainants,  or  tlirir 
successors  in  oQice,  out  of  the  possession  of  the 
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section  of  land  In  the  pleadings  mentioned,  to 
wit,  section  sixteen.  In  township  twelve,  r«ng» 
eighteen  east,  in  Kemper  County.  It  is  foT' 
ther  ordered,  adjudged  and  decreed,  and  thr 
court  doth  hereby  order,  adjudge  and  decree, 
that  the  defendants  shall,  within  sixty  day> 
from  the  date  of  this  decree,  by  deed,  in  fee- 
simple,  without  warranty,  convey,  quitclaim, 
and  relinquish  to  the  complainants  and  thdr 
suceessors  'in  office,  as  trustees  of  [*3A0 
sehools  and  schnol  lands,  all  the  right,  title, 
claim,  and  interest  which  they,  the  snid  de- 
fendants, or  any  of  them,  have  in  and  to  said 
xection  of  land;  and  In  default  of  such  con- 
veynnee  being  made  by  said  defendants  in  the 
time  aforesaid,  then  the  clerk  of  this  court  be, 
and  ho  is  hereby  appointed  a  commissioner  t» 
carry  into  effect  that  portion  of  this  decree  di- 
recting said  conveyance.  It  is  further  ordered, 
adjudged  and  decreed,  that  the  defendants  shall 
pay  all  the  costs  of  this  suit.  This  ordered,  ad- 
judged and  decreed,  this  ISth  day  of  Novem- 
ber, I84S." 

From  which  decree  the  defendants  pray  an 
appeal  to  the  Supreme  Court  of  the  United 
States,  which  is  granted. 

The  cause  was  argued  by  Mr.  Lawrence  and 
Mr.  Badger,  with  whom  was  Mr.  Inge,  for  the 
appellants,  no   counsel   appearing  for  the   ap- 

The  counsel  for  the  appellants  made  the  fol- 
lowing points; 

1,  That  by  the  treaty  the  whole  eessioB 
passed  to  the  United  States,  subject  to  the 
reservations  mentioned  in  the  treaty,  wliidi 
were  in  the  nature  of  exceptions  out  of  the 
grnnt,  and,  when  actually  located  according  to 
the  treaty,  took  effect  by  relation  from  its  date, 
so  as  not  to  be  liable  to  any  disposition  by  the 
United  States;  and  consequently,  if  the  aix- 
teenth  section  was  rightfully  selected  as  the 
location  of  Wall's  reservation,  the  same  could 
not,  by  any  law  of  the  United  States,  be  Mt 
apart  or  appropriated  to  any  other  purpom; 
and  if  such  appropriation  in  fact  was  made  or 
attempted,  which  is  not  admitted,  it  was  void 
as  against  Wall's  claim. 

2.  That,  according  to  the  tnie  Interpretation 
of  the  treaty,  each  of  the  persons  named  in  the 
above-quoted  clause  of  the  supplement  waa 
entitled  to  a  section,  whether  he  had  ■  resi- 
dence or  not.  The  fact  of  a  residence  was  im- 
material to  the  right^ — -which  was  absolute,  in- 
dependently of  residence — and  Only  served  tit 
determine  the  location  where  the  party  had  a 
residence ;  tbone  without  residences,  and  the  twi> 
persons  specially  excepted  out  of  the  reatriction 
imposed  by  the  resideuce,  having  necessarily  a 
right  to  make  locatiims  on  any  unimproved 
and  unoccupied  land.  Otherwise,  the  main 
purpose  of  the  clause  would  be  disappointed, 
contrary  to  its  true  intent  upon  aound  rules  of 
construction.  But  if  this  were  doubtful  upon 
the  clause  itself,  our  interpretation  must  still 
prevail;  because  by  the  eighteenth  article  of 
the  treaty  (7  Stat,  at  Large,  338)  it  is  expreuly 
declared  nnd  agreed,  that  even  well-founded 
doubts  shiill  be  resolved  in  its  interpretation  ia 
favor  of  the  Indians,  'And  therefore,  [*S61 
it  not  appeiiritig  that  Wntl  had  any  resideoea 
of  his  own,  but  it  being,  on  the  contrary, 
proved  that  nt  the  date  of  the  In'aty  he  was  a» 
unmiiiried  man,  uiUiout  any  family,  and  !•• 

Howard  t. 
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■  the  fsniily  of  anothpr  p^raon,  the  lo- 
af  hia   reservation   upon   the   sixteenlh 

wu  well  uid  rightfidlf  m&de,  And  tho 

properly  issued. 

Wall's   reaerv»tion   was  not   rightfully 

upon  the  said  sixteenth  section,  yet  the 
M  were  not  entitled  to  relief.  Their 
,  In  sobstknce,  that  Gainfs  and  Glover, 
-eamting  to  the  President  of  the  United 
tlut  Wall  had  a  residence  in  that  section. 
«iitlji  procnted  the  grant  to  i&sue,  etc. 
.  audi  rvpresentations  are  denied  bj  tlic 
nts,  and  no  proof  is  olTc^red  to  sustain 
irge.  The  appellants  aver,  and  the  fact 
t  the  location  tras  made,  and  a   grant 

npan  a  representation  of  the  trutli  as 
nderstood  it,  and  with  full  knowledge  of 
rts  by  the  officers  of  the  government. 
t,  if  Wall  was  not  entitled  so  to  locate, 
«  waa  one  of  mere  error  on  the  part  of 
Temment   in   the   interpretation   of    the 

and  not  a  fraudulent  contrivance  of  the 

0  prejudge  or  mislead  those  oiTicers.  And 
re  the  case,  as  it  appears,  would  give 
iind  of  relief  if  truly  stated  in  the  htU; 
it  would,  yet  that  case  does  not  sustain 

1  ks  framed. 

apon  the  whole,  it  will  be  insisted  that 
:ree  ia  erroneous,  and  ought  to  be  re- 
and  the  bill  dismissed. 
following  authorities  will  be  relied  on: 
he  first  point,  JDoe  v.  Beardsle;  (2  Mc- 
ll£),  Stockton  V.  Williams  (1  DouglasH, 
S47;  Art  of  April  21,  IBOB  (2  Stat,  hL 
401.  sec.  6);  Act  of  March  3,  1903  [2 
t  Large,  233,  sec.  12);  Opinion  of  Attor- 
■eral   (Ex.  Doc  2  Sees.  26Ui  Congress), 

he  aecond  point,  Euchela  v.  Welsh  (3 
,  N.  C.  155).  In  connection  with  the 
ana  of  the  treaty,  Opinion  of  Attorney- 
1,  2  Laud  Laws,  ISS,  205. 
the  third  point,  Opiuion  of  Attomey- 
1,  2  Land  Laws,  ZOO. 

Joatioe  Helson  delivered  the  opinion  of 

irt: 

i«  an  appeal  from  a  decree  of  the  CireuJt 
of  the  United  States  for  the  Southern 
t  of  the  Bute  of  Mississippi. 

bill  waa  Bled  by  tlie  appellees  In  the 
iielow  against  the  defendants,  to  enjoin 
lings  in  an  action  of  ejectment  brought 
Ter  posBeaaion  of  the  sixteenth  section  of 

'township  twelve,  range  eighteen  eaat, 

■  of  Kemper,  State  of  Mississippi. 

he  twelfth  section  of  an  act  of  Congress, 
March  3,  1803,  entitled  "An  Act  regu- 
the  grants  of  Innd,  and  providing  for  the 
d  of  lauds  of  the  United  States  south  of  i 
jLte  of  Tennessee"  (2  Stat,  at  X^rge, 
Jie  sixteenth  section  of  each  township 
served,  and  appropriated  to  the  support 
lOls  within  the  same.  And  by  the  sixth 
of  an  act  of  Congress,  passed  April  21, 
iotitled  "An  Act  in  addition  to  the  Act 
lid"  (2  Stat,  at  Large,  401),  it  was  pro- 
tbat  whenever  the  sixteenth  section 
fall  upon  land  already  granted  by  Con- 
or claimed  by  virtue  of  a  British  grant, 
tcretary  of  the  Treasury  should  locate 
r  section  in  lieu  thereof  for  the  use  of 
\  within  the  township.     And  by  an  aet 


of  Congress,  passed  January  9,  1SI6,  entitled 
"An  Act  to  provide  for  leasing  certain  lands 
reserved  for  the  support  of  schools  in  the  Mis- 
sissippi Territory"  (3  Stat,  at  Large,  163),  it 
waa  provided,  that  the  County  Court  of  each 
county  in  the  territory  should  appoint  agents. 
who  were  empowered  to  lease  these  reserved 
sections  for  the  purpose  of  improving  the  same, 
or  for  an  annual  rent,  as  they  might  think 
best;  and  to  apply  the  proceeds  to  purposes  of 
education  within  the  township. 

The  aet  also  provided  for  laying  out  the 
sections  into  convenient  farms,  of  not  less  than 
one  hundred  and  sixty,  nor  mora  than  tliree 
hundred  and  twenty  acres  each;  for  the  re- 
moval of  intruders  and 'trespassers;  and  also  for 
the  punishment  of  all  persons  cutting  timber 
or  committing  other  waste  upon  the  tract. 

The  iE«t  section  provided,  that  the  leases 
granted  by  virtue  of  the  act  should  be  limited 
to  the  period  of  the  termination  of  the  territo- 
rial government,  ani!  should  cease  after  the  Ist 
of  January  next  succeeding  the  establishment 
of  the  State  government. 

It  ia  admitted  that  the  appellees  are  the 
trustees  of  schools  and  school  lands  in  town- 
ship No.  12,  duly  elected  and  i^ualiiied  under 
the  laws  of  the  State  of  Mississippi;  and  that 
they  are  charged  with  the  care  and  manage- 
ment of  the  same  (How.  &  Hutch.  Dig.  p. 
125,  et  seq.) ;  and  also,  that  John  Hilman,  the 
defendant  in  the  ejectment  suit,  was  in  posses- 
sion under  a  lease  from  the  said  trustees. 

They  had  taken  possession  of  the  section  aa 
early  as  1834.  The  suit  in  ejectment  woa 
brought  in  1B41. 

The  preraiaes  lie  within  the  territory  former- 
ly belonging  to  the  Choctaw  nation  of  Indians, 
and  which  was  ceded  to  the  'United  [*SS3 
Stales,  by  treaty,  at  Dancing  Rabbit  Oeek, 
27th  September,  1830  (7  Stat,  at  Large,  333). 

By  the  supplementary  articles  of  that  treaty 
(p.  340),  certain  reservations  were  made  to 
Indians  by  name,  and  among  others  the  fol- 
lowing; "Also,  one  section  is  allowed  to  the 
following  persona,  to  wit,  Middleton  Mac  key, 
Wesley  Train,  Choclehomo,  Moses  Foster,  U. 
W.  Wall,  etc.,  to  be  located  in  entire  sections, 
to  include  their  present  residence  and  improve- 
ment, with  the  exception  of  Molly  Nail  and 
Susan  Colbert,  who  are  authorised  to  locate 
theirs   on  any  uniriiproved   unoccupied  lands." 

D.  W.  Wall,  one  of  the  reservecs,  on  the 
27th  of  August,  1832,  assigned  all  his  right  and 
title  under  the  treaty  to  George  S.  Gaines  and 
Allen  Glover,  who  procured  a  patent  for  the 
sixteenth  section  to  be  issued  to  them,  io  pur- 
suance of  this  clsjm  under  the  treaty,  by  the 
President,  on  the  Tth  of  December,  1838. 

The  former,  and  the  heirs  of  the  tatter,  com- 
pose the  plaintiffs  in  the  ejectment  suit  in  the 
court  below,  claiming  under  the  patent;  and 
the  defendants  in  the  bill  filed  to  enjoin  tlmt 
suit  by  the  school  trustees,  claiming  under  the 
acts  of  Congress  above  referred  to. 

The  court  bctow  granted  a  preliminary  in- 
junction on  the  filing  of  the  bill,  staying  the 
proceedings  at  law,  and  on  the  final  hearing 
decreed  a  perpetual  injunction;  and  also,  that 
the  defendants  relinquish  all  their  right  and  In- 
tereat  in  the  section  to  the  school  trustees  and 
their  successors  in  office.  . 

The  clause  in  the  treaty  reserving  to  WoHJi' 
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•moBg  othen,  a  section  of  the  land  oeded,  upoii 
a  strict  construction  of  its  terms,  would  seem  to 
conliue  the  reservation  to  a.  tract,  not  exceeding 
a  section,  on  which  he  resided  and  had  made 
improTemcnts  at  the  date  of  the  treaty;  but  a 
more  liberal  construction  has  been  properly 
given  to  the  clause  by  the  officers  of  the  gov- 
ernment, and  which  was  inculcated  by  the 
eighteenth  article  of  the  treaty  itself,  by  whicli 
the  reaervee  is  allowed  a  section,  although  not 
ft  resident  at  the  time,  and  without  having  madp 
any  improvements  upon  the  particular  tract. 
Id  cases  of  residence  and  improvements,  the 
location   must  be  such  as  shall  include   them. 

Wall,  it  seems,  was  a  minor,  and  resided  with 
his  father  at  the  date  of  the  treaty,  and  there- 
fore was  not  within  its  terms,  ao  that  locality 
could  be  given  to  any  particular  section  by  a 
reference  to  residence  or  improvements.  But 
imder  the  liberal  construction  mentioned,  the 
right  to  a  section,  notwithstanding,  existed — a 
right,  however,  to  no  particular  tract  or  section, 
Sa4*]  'but  at  large,  to  be  located  upon  some 
portion  of  the  ceded  territory — ^what,  in  com- 
mon parlance,  is  denominated  a  float. 

The  deed  to  Gaines  and  Glover  does  not  pro- 
fess to  convey  any  particular  section,  but  only 
hia  right,  generally,  to  that  amount  of  land  re- 
served to  him  under  the  treaty.  A  location, 
therefore,  became  neoessary  before  the  issuing 
of  the  patent  by  the  President. 

The  bill  charges  that  the  grantees,  Gaines  and 
Glover,  in  order  to  induce  the  President  to  is- 
sue the  patent  to  them  for  the  sixteenth  section 
of  township  No.  12,  which,  it  is  claimed,  had 
been  appropriated  by  the  acts  of  Congress  al- 
ready referred  to,  for  the  use  of  schools,  falsely 
and  fraudulently  represented  that  Wall  resided 
upon  the  same  at  the  date  of  the  treaty,  and 
had  made  improvements  thereon;  thus  bring- 
ing the  application  for  the  particular  parcel  uf 
land  within  the  strict  terms  of  the  treaty,  and 
presenting  a  case  upon  which  the  right  to  it 
was,  confessedly,  paramount  to  any  that  could 
be  pretended  in  the  State  or  township,  as  a 
school  reservation. 

This  is  the  ground  set  forth  by  the  complain- 
ants upon  which  to  invoke  the  equitable  inter- 
position of  the  court  to  set  aside  and  annul  the 
patent,  and  remove  the  incumbrance  from  their 
title,  and  to  stay  the  proceedings  at  taw.  And 
undoubtedly,  if  the  facts'  thus  charged  have 
been  established  by  the  pleadings  and  proofs,  a 
right  to  such  equitable  interposition  for  the  re- 
lief sought  has  been  made  out,  and  the  decre>> 
of  the  court  below  should  be   upheld. 

But,  on  looking  into  the  answer  and  proofs 
in  the  record,  there  does  not  appear  to  be  any 
evidence  of  the  fraud  or  imposition  alleged;  nor 
anything  to  rebut  the  presumption,  which  we 
must  assume  till  the  contrary  is  shown,  that 
the  patent  was  issued  with  a  full  knowledge  of 
all  the  circumstances  upon  which  the  complain- 
ants rely  to  invalidate  it.  Fraud  is  not  to  be 
presumed,  and  the  burden,  therefore,  lay  upon 
the  complainants  to  establish  it;  and  having 
failed,  all  ground  for  the  equitable  relief  failed 
also;  and  the  court  below  should  have  dismissed 
the  bill,  leaving  the  parties  to  the  settlement  of 
their  rights  in  tbe  action  at  law.  In  the  ab- 
sence of  fraud  or  imposition  in  the  issuing  of 
the  patent,  the  question  was  one  of  conflicting 
title  undar  the  treaty  on  one  side,  and  the  acta 
13« 


of  Congress,  appropriating  every  sixteenth 
tion  in  the  townships  for  the  benefit  of 
on  the  other — a  question  purely  of  law. 

The  State  of  Mississippi  acquired  a  right 
every  sixteenth  section,  by  virtue  of  these  at 
on  the  extinguishment  of  the  Indian  rigtit 
occupancy,  the  title  to  which,  in  respect  to  t 
•particular  sections,  became  vested,  if    [••( 
vested  at  all,  as  soon  as  the  surveys  were  mi 
and  tbe   Sections  designated.     No   patent   WM 
necessary,   or  is  ever  issued,   for   these   school 
sections.    And  the  question  presented  is,  wbdk- 
er  the  general  right  reserved  to  Wall  under  thi 
treaty,  to  select  a  sectton  of  land  in  the  oetM 


made  and  patent  issued,  under  the  direction  ol 
the  President;  or  whether  the  selection  in  !•• 
spect  to  these  general  floating  rights, 
bcmnd  no  particular  parcel  or  section,  moat  hi 
made  in  subordination  to  the  right  aoquired  tf 
the  State. 

The  question,  as  before  said,  is  ..     _...,. 

and  should  have  been  left  to  the  trial  at  law  if. 
tbe  action  of  ejectment  pending  between  tts: 
parties. 

There  is  no  doubt  but  that  all  peiaooa  la 
whose  behalf  reservations  were  made  under  tkm 
treaty,  and  who  were  residents  npon  any 
ticular  tract,  and  had  made  improrei 
thereon  at  its  date,  were  entitled  to  tlu 
tion,  including  their  improvemente,  in 
erence  to  any  other  right  that  could 
been  previously  acquired  under  the  govenliMat( 
because  the  land  embraced  within  the  aeotlHi 
was  so  much  excepted  from  the  cession.  Jli 
previous  grant  of  Congress  oonld  be  panunraa 
according  to  the  rights  of  occupancy  w.  ' 
this  government  has  always  conceded  to 
Indian  tribes  within   her  jurisdiction. 

It  was  so  much  carved  out  of  the 
ceded,  and   remained   to   the   Indian  occn] 
as   he   had    never   parted   with   it.      H 
strictly  speaking,  not  under  the  treaty  of 
sion,  but  under  his  original  title,  confirmed 
the  government  in  the  act  of  agreeing  to 


But  the  question  here  is,  whether  the  reaoi 
tion  of  a  right,  not  to  an;  particular  parce 
section  of  the  territory  ceded,  but  a  right,  M 
crally,  to  have  that  quantity  of  land  out  U  ll 


has  the  eltect  to  cut  off  the  right  claimed  byU 
State  to  have  attached  under  the  act*  ot  Ok 
gress  to  the  school  section  previous  to  the  hM 
tion  made  by  the  President. 

We  forbear  expressing  any  opinion  upon  it,i 
the  question  is  not  now  properly  before  us,  m 
ns  it  belongs  to  the  action  at  law,  tbe  trwl 
which  should  not  be  anticipated  or  the  <■ 
prejudged. 

We  shall  therefore  reverse  the  decree,  and  I 
mit  the  proceedings  to  the  court  below,  with  i 
rections  to  dissolve  the  injunction  and  diaHl 
the  bill  of  the  complainanta. 


•Order. 
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tkM  wbereof,  K  la  now  here  ordered 
•ri  hj  this  eonit,  th&t  the  decree  of 
^mut  Court  in  this  Ckuse  be,  and  the 
lereby  rereraed,  with  costs;  and  that 
■  be.  and  the  same  is  hereby  remanded 
id  Circuit  Court,  tor  further  proceed- 
le  bad  therein  in  conformity  to  the 
[  tliis  court. 


EUFFIN  BAKROW,  PUintilT  ii 


JOSIAH  REAB.      • 

law— interest  on  unliquidated  claimH 
ienn  of  demand. — no  exception  can  be 
',ot  first  time,  here. 


T.  Que  laws  of  Loulstana  did  not  allow  la- 
mooBts  or  unliquidated  elalma  :  but  DOw 
rsB  the  time  the  debtor  U  put  In  default 
uaeat  ut  tbe  priDclpat. 


mt  was   brought  up  by  writ  of  error 
tbe  Circuit  Court  of  the  United  States 
listrict  of  Lionisiana. 
■wm  a  citizen  of  Connecticut,  and  Bar- 


la  ia  the  e 


e  appeared  by  the  record 


Mb  of  February,  IS46,  Reab  purchased 
Means,  from  J.  R.  Conner,  alleged  to 
Lwfully  authorized  agent  of  Barrow, 
DcBB  of  molaases,  at  the  rate  of  twelve 
ilf  cent  per  gallon,  to  be  delivered  at 
liDi   on    the   Bayou    lAfourche;    said 

being  represented  as  the  crops  of  two 
as  owned  by  Barrow,  one  being  called 
le  GroT*  Plantation,  and  the  other  be- 
I  the  Home  Plantation,  or  Home  Place, 
ine  of  purchase,  Reab  paid  to  Conner 
iw  Atc  hundred  dollars. 
'  gave  an  order  upon  Barrow  for  the 
.  to  be  delivered  to  Reab  or  order,  who 
fillUm  Patton  for  it.  The  overseer 
Km  the  face  of  the  order,  in  pencil, 
lasses  ba.9  all  been  shipped  from  Myr- 

snd  the  Residence." 
■  20th   of   March,   1843,  Reab   brought 
I  in  the  Circuit  Court  against  Barrow, 

for  expenses  of  sending  a  vessel,  etc., 
the  rise  in  the  price  of  molasses,  the 
1.755.07. 

^d  of  April,  1845,  Barrow  answered 
le  petition  by  *a  general  denial,  and 
ig  apecially  that  Conner  was  his  agent. 
ch,  lft47,  the  cause  came  up  for  trial, 

jury  found  a  verdict  for  the  plaintiff 
N).  with  interest.  Whereupon  the 
ered  judgment  against  Barrow  for  the 
'■hrec  thousand  dollars,  with  interest 
.t  the  rate  of  five  per  cent,  per  annum 
idal  demand,  the  29th  day  of  March, 
paid;  and  the  costs  of  f^uit. 


-Wbat  partlcularltT  In 


ippellBt 


ceptlon 


In  the  course  of  the  trial,  the  following  bill 
of  exceptions  was  talcen; 

"Be  it  remembered,  that  on  the  trial  of  this 
cause,  to  wit,  on  the  Bth  day  of  March,  1847, 
the  plaintiff  offered  in  evidence,  attached  to  the 
deposition  of  William  C.  Patton,  a  written  in- 
strument in  the  words  following: 

"  "Mr.  R.  R.  Barrow,  or  manager,  will  de- 
liver to  Mr.  Josiab  Reab,  or  order,  the  molasses 
on  Myrtle  Grove,  as  well  as  the  production 
of  the  Home  Place  or  Residence,  said  molasses 
to  be  delivered  in  casks,  to  be  furnished  by  the 
purchaser  at  Field's  mills,  and  oblige,  etc. 

'J,  R.  Conner.' 

"^poQ  which  was  this  indorsemeuti 

"  Deliver  to  Mr.  William  Patton. 

'Josiab  Reab.' 

"Written  on  the  face,  by  overseer  of  the  de- 
fendant, in  pencil: 

"  'The  molasses  has  all  been  shipped  from 
Myrtle  Grove  and  the  Residence. 

"N.  L.  P.  Munroe.' 

"And  after  the  evidence  had  been  given  to 
the  jury  by  both  parties,  the  defendant,  through 
his  counsel,  requested  the  court  to  charge  the 
jury,  that,  in  order  to  recover  damages  for  the 
alleged  failure  of  the  defendant  to  deliver  the 
article  sold  by  his  alleged  agent,  as  set  forth  in 
the  plaintiff's  petition,  it  wiuld  be  necessary 
for  him  to  show  that  a  demand  in  writing,  or 
in  one  of  the  other  modes  prescribed  by  article 
1905  of  the  Louisiana  Code,  had  been  made 
upon  him  for  the  delivery  of  the  article  sold, 
by  the  vendee,  or  some  person  authorized,  and 
that  he  had  been  put  in  default  according  to 
the  terms  of  the  said  article  190&.  Whereupon 
the  court  charged  the  jury,  that,  if  they  should 
be  satisfied  that  there  had  been  a  sale,  and  that 
the  instrument  aforesaid  was  a  memorandum 
of  the  sale,  with  the  indorsement  of  the  vendee 
for  the  delivery  of  the  thing  sold,  and  that  the 
same  had  been  presented  to  the  defendant  or 
his  authorized  agent,  such  would  be  a.  demand 
in  writing  under  the  terms  of  the  article  IBOS 
of  the  Louisiana  Code. 

'"To  which  opinion  and  charge  of  [*3A8 
the  court  the  defendant,  through  his  counsel, 
excepted,  and  prayed  leave  of  the  court  that 
said  exception  be  made  of  record,  and  that  be 
have  his  bill  of  exception  thereto;  which  leave 
was  granted  by  the  honorable  court,  and  this, 
the  bill  of  e.iceptions  of  the  defendant  to  the 
said  charge  of  the  court,  was  then  and  there 
signed  and  sealed  by  the  honorable  court. 
[I.B.]  "Theo.    H.    MoCaleb, 

"U.  S.  Judge." 

The  defendant,  Barrow,  sued  out  a  writ  of 
error,  and  brought  the  case  up  to  this  court. 

It  was  submitted  on  printed  argument  by 
Mr.  Downs  for  the  plaintiff  in  error,  and  argued 
orally   by   Mr.   Baldwin   for  the  defendant   in 

Mr.  Downs,  for  the  plaintiff  in  error,  con- 
tended that  the  judge  erred  in  his  charge  tO;  the 
jury,  in  this:  that  in  stating  what  was  requisite 
to  make  the  demand  in  writing  a  good  one, 
under  the  IflO.Hh  article  of  the  Louisiana  Code, 
he  ought  to  have  informed  the  jury,  among 
other  things,  that  they  must  be  satisfied  that, 
when  the  demand  was  made,  a  proper  tender 
of  the  price  was  also  made;  for  this  is  a  neces- 
sary and  an  esscnlial  part  of  a  legal  demand, 
BO  as  to  put  a  party  in  default  or  delay,  to  ea>*^; 
12 
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title  the  plaintiff  to  reuovcr.  ThiB  the  judge 
did  not  do,  as  the  bill  .jf  exceptions  shows. 
The  I^iuHJana  Code  requires  this  formality,  u 
has  been  freijnently  decided  by  the  Supreme 
Court  of  I/>uiaiana.  La.  Code,  art.  190S  et 
■eq;   11  La.  Rep.  77,  lOL 

n.  The  court  also  erred  (and  this  aueatioD  ii 
submitted  as  an  error  apparent  on  tne  face  of 
the  record)  in  giving  judgnieiit  for  interest  on 
B  demand  for  damages.  Interest  cau  be  ftllowcd 
b;  the  laws  of  Louisiana  only  on  a  liquidated 
demand,  and  not  on  a  claim  for  damages.  4 
Martin,  620;  2  La.  Rep.  6B0;  t  La.  Rep.  12B- 
140;   8  La.  Hep.  572. 

Mr.  Baldwin,  for  the  defendant  in  error: 

1.  The  only  question  which  can  be  raised  an' 
der  the  bill  of  exceptions  is,  whether  the  pre- 
sentment of  the  written  order,  with  the  in- 
dorsement of  Reab  thereon,  to  the  defendant 
below,  or  hie  authorized  agent,  was  a  demand 
in  writing.  As  no  particular  form  of  demand 
is  required,  it  is  dillicult  to  conceive  how  this 
can  be  denied.  See  Wilbor  t.  McGillicuddy,  3 
La.  Rep.  3S3;  Kelly  t.  Caldwell,  4  La.  Rep. 
40. 

Connor,  who  signed  the  order  to  deliver,  be- 
ing the  agent  of  the  defendant,  the  order  is 
SSV]  itself  proof  that  the  ptaintilf  had  *donc 
everything  necessd^y  to  entitle  him  to  receive 
the    merchandise.      Consequently,   there    is    no 

Saestion  as  to  the  tender  of  performance  bj' 
be  plaintiff.  If  any  question  of  that  kind  had 
arisen  below,  there  was  abundant  proof  in  the 
ease  that  the  plaintiff  had  done  everything  re- 
quired of  him,  ajid  was  ready  to  receive  the 
property;  but  the  exception  is  taken  only  to 
the  direction  of  the  judge,  that  the  presentation 
of  this  order,  with  the  indorsement  of  the  plain- 
tiff thereon,  was  a  demand  in  writing. 

It  was  not  only  a  demand  in  writing,  but 
there  was  a  refusal  in  writing,  which,  of  courAc. 
from  its  very  nature,  relieved  the  plaintiff  of 
the  ilecessity  of  any  further  offer  or  act.  If 
there  was  no  molasses  there,  it  would  have  I>een 
idle   to  have  made  any   further  tender  or  de- 

The  judge  did  not  refuse  to  charge  that  a  de. 
Binnd  must  be  made  and  a  default  proved.  His 
charge  is  in  effect  a  compliance  with  the  request 
of  the  defendant's  counsel — that,  admitting  the 
necessity  of  n  demajid,  it  had  been  proved  by 
the  production  of  the  order. 

The  debtor  is  put  in  default  by  a  tender  to 
perform  (art.  1007,  Louisiana  Code)  and  by  a 
demand  of  performance  (art.  1905).  The  bill 
of  exceptions  alludes  only  to  article  1005,  and 
says  nothing  alxiut  the  former.  Hence,  the 
instruction  only  had  reference  to  the  demand, 
and  the  tender  must  be  implied  to  have  been 
regularly  made. 

2.  The  allowance  of  interest  was  proper. 
The  decisions  relied  on  by  the  counsel  for  the 
plaintiff  in  error  were  made  while  an  article  of 
the  Code  of  Practica  was  in  lorce  ivbich  bas 
■ince  been  repealed.  That  article  was  as  fo|. 
lows  (No.  Q53) :  "No  interest  shall  be  allowed 
on  accounts  or  unliquidated  demands."  It  was 
repealed  by  the  fifteenth  section  of  the  Act  of 
20th  March,  1830.    Louisiana  Acts,  p.  168. 

Sinc«  the  repeal  of  that  article,  the  law  of 
interest  applicable  to  the  case  is  found  in  art. 
1032  o;  the  Civil  Code,  as  follows;  "In  con. 
tracts  Mhich  do  not  stipulate  for  the  payment' 
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of  interest,  it  is  due  from  the  time  the  debtor  ii 
put  in  default  for  the  payment  of  the  principal, 
and  is  to  be  calculated  on  whatever  sum  shall 
be  found  by  the  judgment  to  have  been  due  at 
the  time  of  the  default."  One  of  the  modes  of 
putting  in  default  is  by  suit,  another  by  de- 
mand, etc.,  (Art.  1905).  Interest  might,  then- 
fore,  have  been  allowed  from  the  demand,  bnt, 
aa  that  preceded  the  suit  only  a  few  days,  the 
date  of  citation  was  taken. 

No  question  appears  to  have  krlsen  at  thf 
trial  in  relation  to  the  interert. 

•In  Porter  v.  Barrow,  3  t*.  Ann.  f'SIO 
Rep.  140,  it  was  decided,  on  breach  of  a  nimi- 
lar  contract  to  that  which  is  the  subject  of  the 
present  suit,  that  the  court  may,  in  its  discre- 
tion, allow  interest  from  judicial  demand.  3 
Robinson,  361. 

In  Petrie  v.  Woford,  3  La.  Ann.  Eep.  582. 
the  court  say:  "We  have  hitherto  held  that 
sums  due  on  contracts  bear  interest  from  judi- 
cial demand,  though  unliquidated."  And  ms^ 
also,  2  Ann.  Rep.  878. 

In  Ryder  v.  Thayer,  3  La.  Ann.  Rep.  149, 
where  the  suit  was  brought  for  breach  of  eon* 
tract  to  ship  goods,  the  plaintiff  was  held  to  ba 
entitled  to  recover  the  value  of  the  goods  Kt 
the  port  of  destination,  with  interest  from  the 
time  of  judicial  demand. 

See,  also,  Enders  ▼.  Board  of  Public  Work*, 
1  Grattan,  Va.,  389,  where  the  court  s«y  that, 
"as  a  general  rule,  the  value  of  the  articles  to 
be  delivered,  at  the  time  when  they  ehould 
'lave  been  delivered,  with  interest  from  Boeh 
ime  of  delivery,  forms  the  proper  measure  of 
damages  in  actions  for  the  breach  of  exec- 
utory contracts  for  the  sale  and  deliverj  of 
personal   property."     2  Comstock,   13S. 

Mr.  Justice  Woodbury  delivered  the  opin- 
ion  of  the   court: 

The  plaintiff  in  error,  in  his  argument,  re- 
lies  on    two   grounds    for   reversing   the   judg- 

Onc  is,  Chat  the  judge  should  have  instructed 
the  jury  that  they  must  be  satisHed,  when  the 
demand  was  made,  that  a  proper  tender  of  tiM 
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But.  on  turning  lo  the  record,  it  does  not  •(!- 
pear  that  any  exception  whs  taken  at  the  trial 
for  any  omission  of  this  kind.  And  it  ia  « 
well-settled  practice,  that  no  exception  can  be 
taken  here  which  was  not  mov-ed  Ijelow.  or 
which  does  not  appear  in  some  way  on  the  ree- 
ord  below.  Garland  v.  Davis,  4  Howard,  131, 
143. 

Besides  this  objection  to  the  present  gmniid 
assigned  for  a  reversal,  the  presumption  is,  th^ 
the  judge  in  truth  informed  the  jury,  that  a 
proper  tender  or  readiness  to  pay  must  be 
shown,  unless  waived  by  Barrow,  or  the  execp- 
tion  wonid  have  been  taken  there,  and  wonld 
be  spread  on  the  record.  Much  more  Is  this  to 
he  presumed,  as  such  tender  or  rcadine^ii  vss 
averred  in  the  declaration;  and  its  importance 
therefore,  was  called  to  mind,  as  well  a^i  liein^ 
recognized  by  the  laws  of  Louisiana.  Ferrani 
Admx  V.   Lambeth  et  *1.  11  La.  Rep.  77,  lOL 

The  other  exception  urged  here  is  the  •llov- 
ancc  by  the  court  of  interest  on  the  verdict. 
This  allowance  appears  on  the  record,  and  was 
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111*]  *T«  be  rare,  the  lawi  of  Louisiana 
Doee  prorided  that  "no  Interest  shal!  be  allowed 
OB  aeooont*  or  nnliquidated  claime."  Code  of 
Praetiee,  No.  654;  4  Martin,  620;  £  La.  Bep. 
580:  4  I*.  Rep.  129,  140;  and  8  La.  Hep.  573. 
But  (d>  the  20th  of  Marcti,  1830,  this  provision 
was  fvpealed.  Louisiana  Acta,  sec.  16,  p.  IttS; 
2  La.  Abm.  Rep.  878.  And  the  rule  since  es- 
taMiabed,  in  article  1932  of  the  Civil  Code,  ia: 
1b  contract*  which  do  not  stipulate  for  the 
pajment  of  interest,  it  is  due  from  the  time  the 
debtor  ia  put  in  default  for  the  payment  of  the 
principal,  and  is  to  be  calculated  on  what- 
wwi  en^  ahall  be  found  bf  the  judgment  to 
hate  been  doe  at  the  time  of  the  default." 

This  provision  has,  in  sevend  cases  in  Loui- 
siana, been  held  to  applj  to  transactions  of  this 
t±Bd.  aettling  the  law  now  to  be  as  the  court 
below  virtual;  adjudged;  namely,  that  "suma 
ine  on  contiaets  bear  interest  from  judicial  de- 
BBod,  though  unliquidated."  Petrie  v.  Woff- 
atd,  3  La.  Ann.  Rep.  662;  Porter  v.  Barrrow, 
Ibid,  140;  and  Ryder  v.  Thayer,  Ibid.,  140; 
BaDivan  t.  Williams,  2  La.  Ann.  Rep.  878;  3 
Robimon,  Ia.  361;  Erwin  v.  Fenwick,  6  Martin, 
S.  B.  230. 

Sack,  too,  Mems  to  be  the  rule  as  to  interest 
ia  MB«  other  States,  resting  on  general  prio- 
dpla.  Van  Rensselaer  v.  Jewett,  2  Coraltoek, 
135;  Enden  *.  Board  of  Public  Works,  1  Orat 
taa,  Va.  389.  More  capecially  has  this  been 
eoMdered  allowable,  in  England  as  wctl  as  this 
eDOBtry,  if,  aa  here,  interest  be  given  as  a  pnrt 
of  the  damagca  for  a  wrongful  refusal  to  falQIl 
a  eontract.  Amott  v.  Rcdfem,  3  Bingh.  353; 
<  Out  &  Payne,  88;  S.  C.  I  Maule  &.  Selw. 
IM;  Dong.  376;  Noe  v.  Hodges,  6  Humphreys, 
lot;  Fetcia,  C  C.  172;  Cooke,  445.  But  the 
Btoeral  practice,  where  no  statute  or  usage 
czisti  to  be  contrary,  is,  not  to  allow  interest 
la  nnliqaidated  damages  due  in  eases  of  ordi- 
■ary  contracts.  Anonymous,  1  Johns.  315;  2 
Prnn.  852;  Petera,  C.  C.  85,  172,  221;  Colton  v. 
Bragg.  IS  Eaat,  223;  3  Oilman,  626.  Independ- 
cat,  however,  of  the  rule  elsewhere,  the  law  in 
iMdsiaiia  must,  in  this  instance,  govern  in  re- 
nect  to  interest;  and,  as  we  have  before 
Mova,  it  austains  the  course  adopted  by  the 
Circuit  Court. 

Tbeic  waa  one  formal  e^iccption  taken  beir 
and  act  oat  on  the  record,  which  haa  not  yet 
beea  aotiod.     The  defendant  insisted,  that  it 
was  aeeeaaary  for  the  plaintiff  to  show  a  de- 
Hand  in  writing. 

"Whereupon  the  court  charged  the  Jutt, 
that  if  they  should  be  satisfied  that  there  had 
becB  a  aale,  and  that  the  instrument  aforesaid 
waa  a  memorandnm  of  the  sale,  with  the  in- 
donement  of  the  vendee  for  the  delivery  of  the 
ITS*]  thing  sold,  and  'that  the  same  had  been 
pnaented  to  tbe  defendant  or  his  authorized 
agsst,  such  would  be  a  demand  in  writing  un- 
der the  terma  of  the  article  1006  of  the  Louisi- 
aa*  CodsL 

"To  which  opinion  and  charge  of  the  court 
tha  ^fcttdant,  through  hia  counsel,  excepted." 

Bat  in  the  argument  this  exception  did  not 
a^ear  to  be  relied  on,  and  could  not  be 
IS  aifnllj.  aa  the  sale,  by  the  evidence,  k 
|0  have  been  in  writing,  the  order  to  rec 
Oa   article    sold    in    writing,    and   this    order 
presented,  aad  ft  lafnaal  uidoraed  on  it,  ~" 

IS  It.  'e«. 


On  the  whole  case,  then,  the  judgment  below 
muet  be  affirmed,  with  damages  at  the  rate  of 
six  per  cent. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  tbe  District  of  Louisiana, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  atKrmed,  with  casts  and  dnmages  at  the 
rats  of  six  per  centum  per  annum. 


ROBERT     M.     HARRISON,     United     State* 
Consul,  Plaintiff, 

GEORGE  C.  VOSB. 

What  constitutes  "arrival"  at  foreign  port 
within  meaning  of  4ct  requiring  master  to 
deposit  register  with  U.  8.  Consul. 


ahall  be  the  dut. 

s  Bblp  ar  Tessc!  belonging  to  citizens  at  tbe  Cnlted 
States,  on  his  arrival  at  a  foreign  port,  to  deposit 
bis  register,  eea  letter,  and  Mediterranean  passport 
wltb  the  cooaul.  commercial  agent,  or  vice  commer- 
elfll  agent.  It  any  tbere  be,  at  sucb  port.  In  cage 
or  refusal  or  neglect  ol  tbe  said  master  or  comman- 
der to  deposit  tbe  papers  as  aforesaid,  he  shall  for- 
lelt^  and  pa;  1500.'' 

purposes  at  business,  requlrlDg  an  entrr  and  clear- 
ance and  stay  at  tbe  port  bo  long  aa  (o  require 
aaoie  of  tbe  acts  coDaected  with  buslDcea :  and  not 


ol  Kingston,  Jami 


gers  or  cargo  a 


3  a  vessel  arrived  at  the  har 

— alca.  and  came  to  anchor  at  ah 

mile  from  (be  town,  but  did  not 

to  an   sitTT.    nor  i 


his  papers  to  the  consul 


leoaltv  t 


THIS  case  came  up  from  tbe  Circuit  Court 
of  the  United  States  for  Maine,  upon  a  cer- 
tificate of  division  in  opinion  between  the 
judges  thereof. 

•It  waa  an  action  of  debt  for  the  ["878 
penalty  of  five  hundred  dollars  imposed  by  the 
statute  (2  Stat,  at  Large,  203)  which  will  he 
presently  quoted,  brought  in  the  Circuit  Court 
for  Maine,  in  the  name  of  Mr.  Harrison,  United 
States  Consul  at  Kingstou,  in  the  island  of 
Jamaica,  against  George  C.  Vose,  master  of  the 
brig  Oppnango, 

By  the  second  section  of  the  Act  of  28th 
February,  1803,  entitled  "An  Act  suppiemciit- 
ary  to  the  Act  concerning  consuls  and  vice- 
consuls,  and  for  the  further  protection  of 
American  seamen,"  it  is  enacted:  "That  it 
shall  be  the  duty  of  every  master  or  com- 
mander of  a  ship  or  vessel,  belonging  to  citi- 
zens of  the  United  States,  who  shall  sail  from 
any  port  of  the  United  States  after  the  first 
day  of  May  next,  on  his  arrival  at  a  foreign 
port,  to  deposit  his  register,  sea  letter  and  Med- 
iterranean passport  with  the  consul,  vice-con- 
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aul,  commercial  agent,  or  vice  commercial  agent  At  the  trial,  tbe  following  question  ooenrrad 
(if  any  there  be  at  such  port) ;  tliat  in  cose  of  upon  the  foregoing  testimony,  to  wit: 
.refusal  or  neglect  of  the  said  master  or  com-  Whether  it  was  the  duty  of  the  defendant, 
mander  to  deposit  the  said  papers  as  aforesaid,  who  was  master  or  commander  of  the  ship  or 
be  shall  forfeit  and  pay  Ave  hundred  dollars,  vessel  called  the  Openango,  on  his  arrival  at 
to  be  recovered  b;  the  said  consul,  vice-consul,  Kingston,  in  the  island  of  Jamaica,  to  deposit 
commercial  agent,  or  vice  commercial  agent,  in  his  register,  sea  letter  and  Mediterranean  pass- 
bis  own  name,  for  the  benefit  of  the  United  port  with  the  United  States  Consul  at  ^J4 
States,  in  any  court  of  competent  jurisdiction;  port. 

and  it  shall  be  the  duty  of  such  consul,  vice-  Upon  which  question,  the  judges  of  the  said 

consul,   commercial   agent,   or  vice   commercial  Circuit   Court   were   opposed   in   opinion;   and 

agent,  on  such  master  or  commander  producing  thereupon,  upon  the  motion  of  the  District  At- 

to  him  a  clearance   from  the  proper  officer  of  tomey,  for  and  in  behalf  of  the  United  States, 

tbe  port  where  his  ship  or  vessel  may  be,  to  de-  it  was  ordered  by  the  court,  that  the  aaid  quea- 

liver  to  the  said  master  or  commander  all  of  tion,  upon  which  the  said  judges  were  so  op- 

his  said  papers.    Provided,  such  master  or  com-  posed,   should   be   certified,  under  the   seal   of 

mander  shall  have  complied  with  the  provisions  the  court,  to  the  Supreme  Court  of  tbe  United 

contained  in  this  act,  and  those  of  the  act  to  States,  at  their  next  session,  for  a  final  dedsion. 

which   this   is   a  supplement."  Levi  Woodbury, 

The  action  was  brought  at  the  October  Term,  Associate  Justice  of  Snpreme  Court 

1S47.      Vose   appeared   and   pleaded   nil    debet,  Ashur  Ware, 

and  the  cause  came  on  for  trial  at  the  same  District  Judge, 

term.  Tbe  cause  waa  argued  by  Mr.  Johnson   [At- 

The  facts  in  proof  In  the  case  were  as  fol-  tomey -General)    for   the   plaintiff,   no   couiisal 

lows:  appearing  for  the  defendant. 

The  brig  Openango,  belonging  to  citizens  of  Mr.  JobnsOQ  said,  that  upon  this  question  ths 

the   Unit^   States.   George   C.   Vose    (the   de-  opinions    of    'two   courta    below   have    [*STft 

fendant),  master,  sailed  from  Eastport,  in  the  been  conflicting,  and  the  present  ease  has  been 

State  of   Maine,  in  the  mouth   of  July,   1S44,  brought  up  to  have  tbe  true  oonstruction  of  the 

with  a  cargo  of  lumber,  consigned  to  Messrs.  act   settled.      The   cases   are   Toler   v.   White, 

Darrell  i,  Barclay,  merchants,  of  Kingston,  in  Ware,  277,  and  Parsons  v.  Hunter,  2  Sumner, 

the   island   of   Jamaica,   and   arrived   at   Port  419. 

Royal,  in  the  harbor  of  Kingston  aforesaid,  on  As  bearing  upon  the  question,  the  court  is 

tbe   4th  day  of  September  (rf  the  same  year,  referred  to  the  following  acts:   Collection  Act 

and  came  to  anchor  at  about  a  quarter  of  n  of  IQth  August,  1790,  sec.  16  et  seq.  ( 1  Statutes 

mile  from  the  town,  but  did  not  ^o  up  to  tbe  at  Large,  158) ;  Act  concerning  the  Begjatering 

town,  nor  come  to  an  entry,  nor  discharge  any  and  Recording  of  Vessels  (Ibid.  292) ;   Coasting 

part  of  her  cargo,  nor  take  in  cargo  or  paasen-  Trade  Acts,  sees.  3,  16,  17,  and  22  (Ibid.  304) ; 

gen  at  Kingston,  nor  do  any  business,  except  United  States  v.  Sbackford,  6  Mason,  446. 

to     communicate     with     his     consignees;     by  There  are  also  hereto  annexed  copies  of  two 

S74*I    'whom   the   master   of   said   brig   was  opinions  given  in  the  Attorney-General's  offioa 

informed  that   his  cargo  was  sold,  deliverable  in  relation  to  this  subject, 

at  Savannah  la  Mar.  "Attorney -General's  OfGce,                     ) 

Tbe  defendant,  on  his  arrival  at  Kingston,  or  June  11,  1B46.    ) 

at  any  time  while  said  brig  lay  at  anchor  at  "Hon.   James   Buchanan,   Secretary    of    Stats: 

Kingston,  did  not  deposit  his  register,  sea  let-  "Sir^I  have  had  the  honor  to  receive  your 

ter,  or  Med i terra u can  passport  with  the  plain-  communication  of  the  16th  of  April  last,  wllk 

tiff,  who  was  the  United  States  Consul  at  said  a  letter  from  the  United  States  Consul  at  Nas- 

port  of  Kingston  at  the  time  of  tbe  arrival  of  sau,  asking  my   opinion  on   the   question   pre- 

said  brig  there,  as  aforesaid.  rented  by  the  consul. 

After  communicating  with  said  consignees.  "He  states, 'that  his  instructions  to  bis  agents 
the  master  of  said  brig,  on  the  6th  day  of  aaid  have  been  to  this  elTect,  that  any  voluntary 
month  of  September,  sailed  in  said  brig  from  arrival  at  tlieir  ports  obliges  the  master  of 
said  port  of  Kingston  to  a  place  in  said  island  the  vessel  upon  his  arrival  to  deposit  his  regia- 
of  Jamaica  called  Savannah  la  Mar,  where  she  'er,  whether  such  arrival  be  for  advices  or  iwt, 
arrived  in  due  season,  came  to  an  entry,  dis-  or  whether  the  vessel  comes  to  an  entry  or  not, 
charged  ber  cargo,  and  where  the  said  roaster  ""•!  without  respect  to  her  remaining  twenty- 
deposited  the  register,  sea  letter  and  passport  f"'"'  liours,  or  any  definite  time,  or  not.'  And 
aforesaid  with  the  vice-consul  of  the  United  ™^  question  presented  for  consideration  is. 
States  at  said  pUce  called  Savannah  la  Mar.  '^^S,*'";^  instructions  warranted  by  lawf 
One  of  the  defendant's  witnesses  testified,  that  „  "^  ^^^  .ll^^i  section  of  the  Act  of  2Stb 
said  brig  arrived  at  Kingston  in  tbe  afternoon  l'^^'^'"^}  ^^'*^'  '\  '"  ."""^^  ^^/  '^}i9  "'  «/!? 
of  the  A  Of  September,  and  sailed  from  Kings-  ^^^  ^  ^ -''  ^'-^J-^  "^ any^p^Vrf 
ton  the  ne^t  morning  after  her  arrival  there,  the  United  States,  on  his  arrival  at  a  foreign 
and  as  soon  as  the  wind  would  permit  j^  ^^  ^  it  l^j^  regi^Ur,  sea  letter  or  «»& 
■I  .  "^u  '.".r""^'   ."""  *°™  °'  ?'  ^"?8«*<'°  terranean  passport  with  the  consul,  vice-consul 

Elots,  that  the  master  of  a  vessel  arriving  at  or  commcrdal  a^nt,  if  any  there  be  at  mM* 

ingBton   IS   compelled   by   law   to   report   his  port.     In  case  of  refusal  or  neglect,  he  ia  anb- 

smval  at  the  custom  house,  whether  his  cargo  jected   to   a   penalty   of   five    hundred   dolinr^ 

had   been   previously   sold,   deliverable   at   an-  And  the  same  section  makes  it  the  duty  of  aueh 

other  port,  or  not,  but  was  under  no  necessity  consul,   vice-consul,   or   commercial   agent,    "om 

of  coming  to  am  entry.  such   master  or  commander  producing  to  M^ 

**0  Howard  *. 
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•  dtaz*iiet,  from  the  proper  oflScer  of  the  port 
what  his  ship  iw  Tcsael  may  be,  to  deliver  to 
tht  nid  master  or  eommBiider  all  of  bis  said 


Taking    the   whole    lection   toother, 
ray   obnona  that   Congreas   required  the   pa- 

ri  of  an  American  Tessel  in  a  ii  -  >  ■  - 

ddivcred  to  the 


.  foreign  port 
rnly  where  it  was 
'  to  malce  an  entry  at  the  custom- 
the  master's  producine  a 
'  that  the  consul  is  to  return  him 
Ui  papcra,  and  there  can  he  no  clearance 
8I»*]  where  there  is  no  entry.  'If  an  Amer- 
kan  Teasel  arrive  at  her  port  of  discharge,  or 
i^  for  any  reasim  other  than  the  purpose  of 
trading  with  the  whole  or  portion  of  her  cargo, 
Ae  slwll  remain  so  long  that  by  the  law  of  the 
eouatiT  an  entry  is  required,  Bhe  must  enter  at 
the  <iutom  house  of  such  port,  and  in  all  such 
eases  the  master  must  deposit  his  register.  But 
tks  law  doe*  not  extend  the  duty  beyond  this. 
A  nqaitition  of  a  deposit  of  papers,  in  all  cases 
rf  annal,  where  by  the  local  laws  an  entry  is 
■ot  seeMaary,  and  where  there  is  no  tradiog 
or  poipoae  to  trade,  might  add  to  consular 
enaJnawnts,  but  would  prove  extremely  em- 
bairaaaiiig  to  the  navigating  interest.  The  ob- 
»f  the  law  is  to  compel  masters  of  vessels 
to    American   owners,   sailing    from 


JBctvf  th. 
hda^mg 


t  lawi 


thoaa  of 

tlwj  Hay  go  for  the  purpose  of  trade;  and*  thi 
objeet  ii  attained  by  requiring  them  to  exhibit 
tW  evidence  of  their  being  lawful  traders  to 
oor  eonauls,  at  the  ports  where  they  have  to 
eater.  Beyond  this,  neither  the  law,  nor  good 
foBej  irquires  that  their  duty  shall  extend. 
""I  have  the  honor  to  be,  respectfully,  air, 
jov  «bedient  servant, 

"Jno.  Y.  Mason." 
"Attorney -General's  Ollice,  I 
September  26,  1S40.      [ 
-Hob.  John    U.   Gayton,   Secretary   of   State. 
"fir — The  question  you  have  submittted  to 
this  office,  upon  the  letter  of  F.  H.  Whitmoic, 
Kiq.,  of  New  Haven,  Connecticut,  ot  the  10th 
September,  184S,  'respecting  the  demand  made 
in  the  United  States  commercial  agent  at  St. 
noBaa,  in  all  cases  of  the  arrival  a.t  that  port 
if  an  American  vessel,  whether  business  is  or 
■  not  done  by  her,  that  the  register,  etc.,  be 
deposited  with  him,'  I  have  considered. 

"Thm  legality  of  the  demand  depends  upon 
tkt  proper  coostmction  of  the  second  section  of 
the  Act  of  Coogresa  of  the  28tb  February,  1S03, 
supplementary  to  the  'Act  conce.rning  consuls 
>i^  vioe-consnls,  and  for  the  further  protec- 
tion of  American  seamen.'  2  Statutes  at  Large, 
£03. 

"E^  the  words  of  the  first  part  of  the  seo- 
thm,  the  master  of  an  American  vessel,  sailing 
fimn  a  port  in  the  United  States,  is  required  to 
drposit  his  register,  sea  letter,  and  Mediterra- 
■eaa  paaaport,  "upon  his  arrival  at  a  foreign 
port,*  with  the  American  Consul,  etc.,  etc.,  if 
there  be  one  at  such  port-  The  duty,  regard- 
iag  this  part  ot  the  aection,  only  exists  upon 
atmal,  without  reference  to  its  object,  and 
whether  it  be  valnntary  and  tor  business,  or 
otherwise.  But  the  subsequent  part  qualiBes, 
I  tUnk,  th«  general  words  of  the  first.  It  is  in 
HTJ  the  mnvision  "that  the  consul,  etc.,  on 
the  maater'B  producing  tn  him  a  clearanee 
It  L  ed. 


from  the  proper  officer  of  the  port  where  his 
ship  or  vessel  may  be,'  shall  deliver  to  him  'all 
of  his  said  papers.'  Construing  the  two  clauses 
together,  I  think  the  true  meaning  of  the  whole 
is,  that  there  is  to  be  no  deposit  of  the  papers 
upon  an  arrival,  unless  it  be  an  arrival  with 
a  view  to  entry,  or  where  by  the  local  law  an 
entry  is  required.  Where  either  exists,  my 
opinion  is,  the  deposit  with  the  consul,  etc.,  is 
to  be  made;  and  of  course  it  is  the  duty  of  the 
consul  to  demand  it.  It  will  be  seen,  I  think, 
that  in  this  view  of  the  case  I  but  concur  in 
the  opinion  to  which  you  refer,  of  Mr.  Attor- 
ney-General  Uason,  of  the  Ilth  of  June,  1845. 

"After  quoting  the  section  of  the  act  in  ques- 
tion, he  says:  'Taking  the  whole  together,  it  is 
obvious  that  Congress  required  the  papers, 
etc.,  to  be  delivered  to  the  consul  only  when  it 
was  necessary  to  make  an  entry  at  the  custom- 
house;' and  therefore,  if  an  American  vessel 
arrive  at  her  port  of  discharge,  or  if,  for  any 
reason  other  than  the  purpose  of  trading  with 
the  whole  or  a  portion  of  her  cargo,  she  shall 
remain  so  long  that,  by  the  law  of  the  country, 
she  must  enter  at  the  custom-house  of  such 
port,'  the  deposit  must  be  made. 

"Interpreting  the  section  as  I  do,  to  re- 
quire the  deposit  only  when  an  entry  is  to  be 
made,  he  makes  it  the  duty  of  the  master,  as  I 
do,  to  deposit,  in  case  of  entry  in  port,  with- 
out regard  to  the  manner  or  object  of  its  being 
made.  The  motive  for  the  deposit  is,  I  think, 
the  same  in  all  cases  of  actual  entry,  and  the 
trouble  and  duty  of  the  consul,  etc.,  the  same. 
He  is  in  both  cases  to  take  charge  of  the  ves- 
sel's papers,  and  to  hold  them  until  she  is  again 
cleared,  and  for  the  trouble  of  receiving,  pre- 
serving and  delivering  them  (of  each  of  which 
acts  he  is  to  give  a  certificate  under  seal),  he 
is  entitled  to  charge  two  dollars.  See  chapter 
8,  section  7,  of  General  Instructions  to  Consuls, 
of  the  eth  June,  1849. 

"The  result,  then,  to  which  I  come  is  this, 
that  the  commerci^  agent  at  St,  Thomas,  in 
the  case  of  all  American  vessels  arriving  there, 
and  remaining  so  long  as  by  the  local  regula- 
tion to  be  obliged  to  enter,  and  afterwards  to 
clear,  is  entitled,  and  it  is  his  duty  to  demand, 
the  surrender  of  their  papers,  under  the  Act  of 
1S03,  no  matter  what  may  be  the  motive  of  the 
entry,  whether  from  business  or  not. 

"I  have  the  honor  to  be,  sir,  your  obedient 
servant,  Reverdy  Johnson-" 

Mr.  Justice  Woodbnry  delivered  the  opinion 
of  the  court: 

The  question  in  this  case,  upon  which  the 
judges  below  have  •presented  a  differ-  ['STS 
ence  in  opinion,  is  one  of  commercial  impor- 
tance and  of  no  little  difficulty. 

The  provisions  in  the  Act  of  Congress  of 
February  28,  1803,  under  which  the  penalty 
is  claimed  by  the  plaintiff  from  the  defendant, 
declare,  "tbat  it  shall  be  the  duty  of  every  mas- 
ter or  commander  of  a  ship  or  vessel  belonging 
to  citizens  of  the  United  States,"  on  his  arrival 
at  a  foreign  port,  to  deposit  bis  register,  sea 
letter,  and  Mediterranean  passport  with  the 
consul,  vice-consul,  commercial  agent,  or  vice 
commercial  agent,  if  any  there  be  at  such  port." 
2  Statutes  at  Large,  203,  sec.  2. 

The  law  then  adds,  "that  in  case  of  refusal 
or   neglect  of   the  said  master  or  commander 
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to  depoiit  the  Baid  papers  as  aforesaid,  he  shall 
forfeit  and  paj  $500."  There  is  no  clue  in 
this  act  ilHulf  to  the  meaning  of  the  word  "ar- 
rival," or  to  the  cbject  and  design  of  the  act,  bo 
as  to  judge  whether  it  bas  or  has  not  in  this  in- 
stance been  violated,  except  another  provision 
in  the  close  of  the  Hame  section,  that. the  consul 
shall,  "on  such  master  or  commander  produc- 
ing to  liitn  ft  clearance  from  the  proper  officer 
of  the  port  where  Lis  ship  or  vessel  may  be,  de- 
liver to  the  said  master  or  commander  all  of 
his  said  papers,  provided  such  master  or  com- 
mander sliall  have  complied  with  the  pr. 
contained  in  this  act  and  thoaa  of  tte  act 
which  thia  is  a  supplement. 

Of  course,  we  must  in  this,  as  in  all  cases, 
begin  the  inquiry  with  the  presumption  that 
the  defendant  is  innownt,  and  that  the  burden 
of  proof  to  make  out  the  guilt  devolves  on  the 
plaintiff.  In  the  construction  of  a  penal  stat- 
ute, it  is  well  settled,  also,  that  all  reasonable 
doubts  eoncernint;  its  menning  oupht  to  ope- 
rate in  favor  of  the  respondent.  In  The  I'niti'd 
States  v.  Shackford,  6  Mason,  44.'i.  Jn^liei! 
Story  Bays:  "It  would  be  highly  inconvenient. 
not  to  say  unjust,  to  make  every  doubtful 
phraae  a  drag-net  for  penalties."    p.  450. 

This  principle  of  construction  does  not  make 
an  exception  In  the  act  not  made  by  Congress, 
as  is  sometimes  objected,  but  it  recognizes  a 
llmitntiOD  allowed  or  required  by  the  act  itnelf, 
in  order  to  give  to  it  what  it  must  reasonably 
be  supposed  the  Legislature  designed,  a  nat- 
ural and  obvious  intent.  Thus,  no  law  of 
Congress  could  ever  be  properly  construed  as 
an  intention  to  punish  invnluntary  acts,  such  as 
what  is  done  by  force  of  a.  storm  or  an  enemy. 

It  Is  settled,  too,  that,  where  penalties  are  to 
be  recovered,  greater  fullness  of  evidence  is. 
necessary  to  make  out  such  a  case  as  the  law 
eontemplatea.  United  States  v.  Wilson,  1 
Biildwin.  C.  C.  101;  Greonleaf  on  Ev..  sec.  85. 
The  proof  must,  then,  bring  a  trannaction  with- 
in the  spirit  as  well  as  leiler  of  the  law, 
and  must  usually  show  a  plain  breach  of  both. 
S79']  •in  The  Enterprise,  1  Faine,  C.  C.  32, 
It  is  said  (hat  one  shall  not  incur  a  penalty 
in  enspH  of  doubt,  and  courts  should  not  extend 
a  eonstrnction  beyond  what  is  elcar  in  such 
eases.  Sec  further  on  thin.  Tnber's  case,  1 
Story,  G;  and  1  Story,  255  nnd  25Q;  and  Sloop 
Elizabeth,  1  Paine,  C  C.  11. 

Taking  this  rule  of  construction  with  us, 
the  inquiry  is,  whether  the  words  "arrival  at  a. 
foreipii  port."  ss  used  in  the  first  portion  of  the 
sccoDd  Bcelion.  and  on  which  arrival  the  mas- 
ter is  to  deposit  bis  papers,  mean  any  touching 
at  a  foreign  port  for  any  time,  however  short. 
or  for  any  purpuse  or  rciison  whatever,  or  only 
an  arrival  to  transact  commercial  business,  fol- 
lowed ill  due  time  by  an  entry  of  the  vesnel. 

Sometimes  the  arrival  of  a  vessel  refers,  un- 
doubtedly, to  her  coming  into  a  purl  from  any 
caiiH,>.  or  for  uny  pnrpiise,  and  for  any  period. 
It  is  admitted  that  this  may  ho  the  literal  and 
general  meaning  of  the  term  with  lexieogr*- 
phers,  but  in  several  caseH  it  is  used  to  di'nole  a 
coming  in  for  special  objects  of  buainc^s,  and 
to  be  fotliiwed  by  remainitig  there  so  long  as 
to  render  uii  i-ntry  of  llie  lessel  proper,  and  a 
di^txisit  of  her  piipers  with  a  consul  prudent 
and  useful. 

11ius  it  is,  as  to  an  arrival  of  a  veiw* 
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she  enters  a  ^rt  or  harbor  in  order  to  cloM  ui 
outward  or  inward  voyage.  It  is  usually  a 
coming  to  the  place  of  the  vessel's  destination 
for  her  business,  and  waiting  to  transact  it.  It 
is  with  a  view  to  stop  over  twenty-four  or  for- 
ty-eight hours,  so  as  to  be  obliged  by  express 
law  or  general  usage  to  enter  the  vessel  and 
cargo,  or  to  sell,  or  deliver,  or  purchase  a  cargo. 
It  is  under  such  circumstances  as  seem  likely 
to  need  a  consul's  adrice  or  assistance,  and  as 
give  time  to  come  properlj  imder  bis  super- 
vision and  jurisdiction. 

Which  of  these  ideas  was  meant  by  the  Leg- 
islature to  be  attached  to  the  word  "arrival," 
In  this  law,  is  the  chief  question  to  be  ascer- 
tained. If  it  was  the  latter  meaning,  namely, 
an  arrival  for  business,  and  to  remain  long 
enough  to  make  an  entry  and  clearance  prop- 
er, then  the  respouilent  does  not  appear  to 
have  violated  the  spirit  of  the  act  of  Congress, 
though  in  other  senses  of  the  word  his  vessel 
had  arrived  temporarily  at  the  port  of  King' 

Un  examination,  the  words  "arrive"  and 
"arrival,"  when  used  in  respect  to  matters  of 
this  kind  in  acts  of  Congress,  will,  in  several 
instances,  appear  to  be  used  in  the  last  sense, 
as  applicable  only  to  an  arrival  to  enter  and 
clear  for  business.  Thus,  in  the  thirteenth 
section  of  the  Act  of  December  31,  1792,  the 
requirement  that  a  temporary  register  of  a  ves- 
sel, instead  of  one  lost,  shall  be  delivered  up 
"within  ten  days  after  her  first  arrival  within 
"the  district  to  which  she  belongs,"  [*S80 
means,  not  touchiog  or  inquiring  only,  but  ar- 
riving to  enter  and  transact  business.  Wu% 
2B1. 

So  in  the  thirty-first  section  of  the  Cal1e» 
tion  Act,  custom  house  ofRcers  may  board  a  ves- 
sel within  four  lea^iues  of  the  coast  and  put 
seals  on  boxes,  etc..  "and  if,  upon  her  arrival  at 
the  port  of  her  entry,"  they  are  found  broken, 
etc.,  a  penally  is  incurred.  I  Stat,  at  iMTgjb, 
166.  This  manifestly  means  an  arrival  to  entar 
for  business. 

It  is  well  known,  that  such  has  always  bees 
the  practical  construction  of  the  Act  of  Coa- 
gresB  of  1S03,  by  the  mercantile  and  navigating 
community,  and  hence,  for  a  quarter  of  a  cen- 
tury after  its  passage,  no  case  of  a  prosecution 
for  violating  it  Appears  in  the  books.  Indeed, 
it  has  been  judicially  settled  in  6  Mason,  MS, 
Wfore  cited,  that  the  word  "arrival,"  as  used 
in  that  case,  which  was  verj-  analogous,  means 
an  arrival  for  such  a  business  purpose.  There 
the  third  section  of  the  Act  of  1703,  ch.  S2, 
provided  that  a  temporary  register  should, 
"within  ten  dayi  after  the  arrival  of  such  ship 
or  vfoael  wiihin  the  district  to  which  she  be- 
lonjiM.  be  delivered  to  the  collector  of  Said  dis- 
trict, and  be  by  him  cancel  led." 

The  vessel  in  that  case  belonged  to  Eaatpov^ 
and  waji  destini'd  to  New  York,  with  a  cargo 
from  Xew  Brunswick,  and  after  sailing  arrived 
and  Slopped  two  hi.urs  in  the  District  of  Passa- 
maquoddy,  including  Knstport,  for  a  tide,  and 
put  ashore  some  passengers  and  took  in  others, 
and  then  departed  for  Xew  York,  her  place  of 
final  destination;  but  she  did  not  enter  or  clear, 
ond  woH  held  not  to  come  within  the  aborc 
penal  provision. 

Beside  these  annl.ipies,  showing  the  restrict- 
ed ng  attached  to  the  word  "arriTal"  ' 
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set«rsl  lam  connected  wttli  navig&tjon, 
latter  clause  of  this  very  Act  of  IS03  contains 
s  provision  on  thia  subject,  which  indicates 
clearly  tbp  design  that  the  arrival  must  be  one 
•o  long,  and  with  such  a  purpose,  as  to  require 
an  entry  of  the  vessel. 

[n  conatruJDg  all  statutes,  the  whole  of  them 
must  be  scrutinized  in  order  to  decide  on  the 
meaning  of  particular  parts.  It  Mod.  IGli 
Stowell  T.  Zouch,  Flowden,  366;  6  Mod.  8; 
Bac.  Abr.  Statute,  I.  2;  Co.  Lit,  381,  a.  This 
criscerates  the  true  meaning  from  the  law  it- 
sdf — ex  viseeribus  actus. 

In  the  other  portion  of  this  section,  after  the 
{Htmsion  that  the  papers  be  delivered  to  the 
consu]  on  the  arrival  of  the  veseel,  he  is  re- 
quired to  return  them  only  "on  such  master  or 
eoBunaader  producing-  tu  him  a  clearance  from 
the  proper  olGcer  o[  the  port  where  his  ship  or 
Sll*]  Teasel  may  he."  Yet  such  a  'clearance 
cannot  be  produced  unless  the  vessel  has  Brat 
altered  at  the  custom-house.  Hence  the  con- 
elusion  aeems  irresistible,  that  it  was  not  de- 
signed to  require  the  master  to  deliver  his  pa- 
pers to  the  consul,  unless  arriving  with  a  view 
to  enter  his  vessel  for  the  transaction  of  busi- 
ness, and  stopping  so  long  as  to  render  such  an 
entry  proper  for  security  of  the  revenue  and 
the  aupervision  of  the  consul  over  her  business 
and  tretr. 

The  acta  of  Congress  do  not  make  any  tueh 
entiy  imperative,  in  most  cases,  till  after  twen- 
ty-foor  hours,  and  in  some,  not  till  forty-ei|;ht 
teura.  1  Stat,  at  Large,  158,  sec.  10.  The 
mle  as  to  this  abroad  is  probablf  similar;  and 
aa  this  vessel  stopped  for  a  leas  time,  and  did 
w>  bttsiness  there,  she  does  not  appear  to  have 
bcBB  required  by  the  local  authorities  to  enter, 
■or  did  the  master  enter  her  of  hia  own  accord. 
Consequently,  no  clearance  could  be  presented 
to  the  consul  to  obtain  his  papers,  if  they  bad 
been  delivered,  and  therefore  it  does  not  aeeia 
to  have  been  a  ease  contemplated  tor  such  a 

Again,  a  vessel  is  not  considered  to  arrive,  Bo 
•a  to  b«  rtgarded  as  importing  her  cargo,  unless 
she  arrives  within  a  port  and  with  an  intent  to 
rater  the  cargo.  United  States  v,  Lyman,  1 
Maaon,  C.  C.  482.  It  la  not  enough  to  come 
within  the  limits  of  the  district.  United  States 
T.  Vowel),  6  Cranch,  372. 

So  the  acts  of  Congress  expressly  provide, 
thnt  she  need  not  enter  at  a  port  where  she  ar- 
rirea,  if  ahe  desires  to  go  farther  to  an  interior 
port.  Act  of  4th  August,  1790,  aec.  15,  1 
St&t  at  Large.  168. 

Nor  does  the  master  appear  in  this  case  to 
have  forborne  to  enter  and  afterwards  obtain  a 
clearance  from  any  fraud  or  evasion.  He  did 
not  slop  the  usual  time  to  require  an  entry,  he 
needed  no  entry,  af  he  found  that  he  had  no 
boBineaa  to  transact  there;  he  wanted  no  aid  or 
adriea  of  the  consul,  nor  did  his  crew,  so  far 
*•  the  evidence  goes,  and  he  miffht  well,  under 
■oeh  circumstances,  proceed  farther  to  hia 
Unally  destined  port,  without  incurring  the  ei- 
pcKses  of  an  entry  and  clearance,  and  the  pay- 
ment of  tonnage  duties,  merely  to  enable  him 
to  deHrer  his  papers  to  the  consul,  and  immedi- 
ately receive  them  back  ajrain. 

The  provlao  of  the  act  seems  to  inilicate  that 
the  papers  are  delivered  to  the  consul  chiefly  as 
attntiif  tor  two  purpose*,  vis.,  the  payment 
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of  extra  wages  to  seamen  dtwharged,  and  i^e 
taking  on  board  destitute  seamen  when  bound 
home;  and  hence,  if  the  master  does  not  per- 
form what  ia  thus  required,  he  is  not  entitled 
to  hia  papers  again,  even  after  an  entry  and 
clearance.  But  as  no  seamen  were  discharged 
here,  and  aa  thia  veasel  was  not  bound  home- 
ward, there  was  no  public  du^  *or  ['SBS 
policy  of  this  kind  to  be  attained,  by  showing 
her  papers  to  the  consul.  Nor  does  it  appear 
that  the  crew  had  any  grievances  to  lay  before 
him,  which  were  thus  delayed.  Indeed,  the 
vessel  sailed  only  a  few  miles  farther,  t«  a 
neighboring  port,  and  entered  there,  where  ev- 
ery consular  protection  and  redress  were  equal- 
ly open  and  could  equally  subserve  any  public  ' 
end  of  this  kind  In  view  in  enacting  the  law 
now  under  consideration.  And  while  we  feel 
a  strong  disposition  to  shield  seamen  from  op- 
preaaion,  and  will  go  for  that  purpose,  in  prop- 
er cases,  to  any  extent  justifiable  by  law,  wB 
must  take  care  that  what  is  intended  as  a 
shield  to  one  class  shall  not  be  perverted,  with- 
out justiflcation,  into  a  weapon  to  vex  and 
burden  another  class  alike  meritorious. 

It  is  conceded  that  a  consul  is  the  chief  rep- 
resentative and  agent  of  his  country  in  most 
foreign  ports,  and  as  such  is  to  be  resorted  to 
bjr  his  countrymen.  But  when  a  vessel  has  ar- 
rived as  to  be  required  to  deposit  her  papers 
with  him,  it  would  aecm  to  be  reasonable  that 
she  must  intend  to  stay  long  enough  to  need 
or  allow  the  exercise  of  some  of  his  functions. 
Those  functions  are  principally  to  watch  over 
our  trade — actual  exports  and  imports;  to  ex- 
ercise jurisdiction  in  some  respects  over  Amer- 
ican vesscla  and  seamen  abroad;  sometimes  of 
a  judicial  character  (3  Taunt.  IB2),  when  they 
stop  and  come  ashore,  or  to  transmit  informa- 
tion home  in   relation  to  them. 

To  be  sure,  he  has  a  few  other  duties  to  per- 
form. But  most  of  them  are  disconnected  with 
this  subject;  aa,  to  take  care  of  American  prop- 
erty, either  wrecked  or  belonging  to  deceased 
persons;  to  exercise  at  times  even  diplomatic 
functions;  to  oid  his  countrymen  in  sciptitiflc 
researches;  to  transmit  periodical  advices  on 
everything  beneficial  to  trade  or  the  arts,  and, 
in  all  emergencies  among  strangers,  to  act  as 
the  friend  and  agent  of  commercial  visitors 
from  his  own  country.  Vattel,  Law  of  Na- 
tions, Consuls;  Warden's  Consular  Establiah- 
menta;  Z  Elliot's  Am.  Dip.  Code.  454;  7  Peters, 
276;  Bee's  Adm  209  I  Statutea  at  Large  254 
and  note;  10  Wheat  68  1  Mason  14  1  Me 
Culloch'a  Diet  Consul  465-467  2  Beawea'  Lex 
Mereatoria.  42 

Hie  first  dais  of  duties  mav  hate  furnished 
some  reasons  for  requiring  thnt  the  papers  of 
vessels  be  lodged  nith  the  consul  after  nn  ar 
rival  to  sta^  and  transact  husines  in  I  thnt 
thev  remain  nith  the  consul  till  tin  ns^clt 
clearance.  ^11  f  that  class  look  to  an  arrnal 
for  purposes  of  huiincis  —  to  an  cntrj  and 
clearance,  and  to  itav  there  so  long  as  to  re 
quire  some  of  the  act^  connected  with  it  and  to 
need  or  permit  the  interference  of  the  agent 
of  their  countrv  m  some  of  his  appropriate 
•functions,  and  especially  to  enable  t*383 
him  to  report  understand ingly  that  her  trade 
or  her  imports  and  exports  are  on  American 
account,  and  are  of  a  certain  value  and  char 
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Again,  if  a  Tesael  on  touching  at  ■  port  tor 
advices  merelj,  or  to  ascertain  the  state  of  the 
market,  and  sailing  again  forthwith  on  obtain- 
ing them,  or  on  being  driven  in  by  an  adverse 
wind  and  sailing  again  when  it  changes,  were 
considered  as  obliged  to  send  her  boat  on  shore 
and  report  to  the  consul,  with  her  papers,  often 
with  unnecessaiy  delaj,  and  always  with  no  ob- 
ject except  mere  information  of  her  existence 
at  a  particular  date,  the  law  would  be  very 
burdensome  without  any  adequate  equivalent. 
More  especially  is  this  the  case  when  this  gen- 
eral information  can  be  got  and  communicated 
without  depositing  the  papers.  If  they  must 
be  left,  they  must  frequently  be  lodged,  and  be 
forthwith  ^ken  back,  and  a  clearance  be  ob- 
tained, though  no  entry  had  been  made  for 
businets  nor  wished  to  be  made. 

Again,  if  this  must  be  done  whenever  a  ves- 
sel merely  touches  for  a  few  hours  on  the  out- 
skirts of  a  port,  where  the  city  is  ten.  thirty,  or 
one  hundred  miles  np  a  river  or  bay  at  which 
the  consul  resides — which  is  frequently  the 
cane — -the  provision  would  be  oppressive  in  the 
extreme.  It  might  by  needless  delays  defeat 
the  whole  benefits  of  the  voyage,  and  sometimes 
lead  to  a  loss  of  the  insurance  by  those  delays, 
or  by  deviations.  It  would  cause  much  un- 
necessary expense  In  fees  and  tonnage  duties 
and  port  charges,  which  Congress  could  never 
have  meant  to  impose,  when  no  business  was  to 
be  transacted.  It  would  embarrass  and  clog, 
rather  than  aid,  commerce,  which  last  is  pe- 
culiarly the  design  and  policy  of  legislation  by 
the  general  government  on  this  vital  subject. 

In  some  acts  of  Congress,  it  is  expressly 
recognized  as  an  excuse  from  a  penalty  in  re- 
spect to  a  matter  like  this,  if  the  vessel  desires 
to  go  further,  to  an  interior  port,  or  is  driven 
about  by  stress  of  weather,  by  chase  of  an  ene- 
my, or  any  "other  necessity,"  not  saying  wheth- 
er voluntary  or  involuntary.  1  Stat,  at  Large, 
168,  100.  187. 

And  it  would  seem  reasonable,  not  only  to 
construe  these  penal  acts  as  not  designed  for 
such  cases,  but  to  regard  them  as  not  meant  f<ir 
a  touching  merely  to  seek  or  give  information, 
or  to  obtain  a  slight  repair,  or  needed  supplies, 
If  It  can  be  done,  and  the  vessel  can  depart,  be- 
fore law  or  usage  requires  an  entry. 

It  any  doubt  remains,  that  the  arrival  spoken 
of  in  this  act  was  one  to  require  an  entry  and 
clearance  in  connection  with  the  delivery  of 
the  papers  to  the  consul,  it  should  be  removed 
S  8  4  ■]  "by  the  provisions  in  the  Act  of 
March  3d,  1617.  made  in  pari  materia.  3 
Btatutes  at  Large,  362.  Information  thus  ob- 
tained from  similar  sources  is  entitled  to  much 
weight.  1  Burrows,  447;  Doug.  278;  15 
Johns.  380.  This  statute  enacts,  that  foreign 
vessels  arriving  from  countries  where  our  con- 
suls are  allowed  to  have  charge  of  the  papers 
of  an  American  vessel  in  port,  must  deposit 
with  their  consuls  here  their  papers,  within 
forty-eight  hours  after  their  entry;  and  that 
they  be  returned,  when  the  master  "produces 
to  him  (the  consul)  a  clearance  in  due  form 
from  the  collector  of  the  port."  etc. 

Had  Congress  in  this  act,  or  in  that  under 
consideration  in  the  present  action,  meant  that 
the  papers  should  be  delivered  to  the  consul 
when  no  entry  of  the  vessel  was  contemplated, 
why  was  not  the  provision  made  to  deliver  them 


before  entry  instead  of  afterwards,  and  to  ■«■ 
turn  them  when  she  was  ready  to  sail ;  and  nat 

on  producing  a  clearancel 

Our  view,  then,  is,  that  the  term  "arriTal,* 
as  used  in  this  act,  must  be  construed  accord- 
in;  to  the  subject  matter — to  the  object  of  tba 
piovision  and  the  expressions  in  other  sectiona 
of  this  act  and  in  other  like  acts;  and  that,  ae- 
cording  to  all  these,  a  vessel  putting  into  a  for- 
eign port  to  get  information,  and  getting  it 
without  going  at  all  to  the  upper  harbor  or 
wharfs,  and  not  entering,  or  repairing,  or 
breaking  bulk,  or  discharging  seamen,  or  being 
bound  homewards  so  as  to  take  seamen,  or  neoT 
ing  the  aid  of  a  consul  in  any  respect,  but  leav- 
ing the  port  in  a  few  hours,  not  doing  any  of 
these,  nor  being  required  to,  and  duly  entering 
and  delivering  her  cargo  at  a  neighboring  port 
where  it  had  been  sold,  and  there  depositing 
her  papers  with  the  vice-consul,  cannot  be  aaid 
to  have  arrived  at  tbe  first  port,  so  as  to  eom« 
within  the  spirit  of  the  penal  provision,  as  to 
depositing  her  papers  with  the  consul.  So  far 
as  regards  precedents  on  this  matter,  the  actual 
decisions  of  one  court  and  the  opinions  of  two 
Attorneys- Qeneral  are  in  favor  of  our  conclu- 
sion (see  the  case  of  Toler  v.  White,  in  Wars, 
D.  C.  275}  ;  while  the  decision  in  Parsons  t. 
Hunter,  Z  Sumner,  419,  is  not  against  it, 
though  the  reasoning  is,  and  seems  to  unsettle 
the  question. 

See,  also,  the  opinions  of  the  law  officers  ot 
the  government  at  different  periods,  June  llth, 
1846,  and  September  26th,  1B49,  coinciding  that 
the  arrival  meant  here  must  have  been  one  fol- 
lowed by  an  entry  and  clearance.  Their  opin- 
ions, likewise,  have  without  doubt  been  adopted 
by  the  government,  and  our  consuls  instructed 
to  conform  to  them,  and  this  furnishes  an  addi- 
tional consideration  for  not  disturbing  what  la 
in  operation  'under  them;  and  espe-  [*SSS 
cially  when  a  change  would  be  merely  to  ex- 
tend a  severe  penalty  to  a  case  doubtful  in  con- 
struction and  characterized  by  good  intentlona. 

The  utmost  which  can  be  said  is,  that  tJie 
master  might  have  intended  to  enter  bis  veasel 
at  Kingston,  if  be  found  that  the  cargo  had 
been  sold  there,  but  ascertaining  it  was  not,  be 
left  at  once  in  less  than  twenty-four  hours,  by 
the  first  fair  wind,  and  before  entering  or  being 
reiguired  to  enter.  The  master,  therefore,  seenu 
to  have  acted  throughout  in  good  faith,  and 
with  no  intent  to  break  the  law  in  not  dejxislt- 
ing  his  papers  at  tbe  first  port;  and  it  is  ao 
doubtful  whether  he  has  incurred  a  penalty, 
that  we  think  a  certificate  must  be  given  in  Ua 
favor.     Plowden,  20. 

It  is  gratifying,  in  respect  to  this  conclusion, 
that,  if  it  be  different  from  the  design  of  Con- 
gresa  in  this  act.  another  can  at  once  t>e  passed, 
requiring  expressly  in  evefy  case,  and  at  what- 
ever delay  and  expense,  that  a  deposit  shall  be 
made  of  papers  with  consuls  by  masters,  on 
touching  any  part  of  a  port,  and  for  whatever 
purpose   or   cause,   and    for   however   abort   a 

Order. 

This  cause  cnme  on  to  be  heard  on  tbe  tnm- 
Bcript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine,  and 
on  the  point  or  question  on  which  the  judsea  of 
the  said  Circuit  Court  were  opposed  in  opinion, 
Howard  •- 


Hill  ei  al.  v.  Tbe  United  Statu  Rt  al. 


A  waa  ecrtifled  to  this  court  for  its 
agreeably  to  the  act  of  CoDKreas  in 
B  nude  «nd  provided,  and  was  argued 
d;  on  eonBideration  whereof,  it  is  the 
tl  tUa  eonrt,  that,  on  the  testimony  in 
,  it  waa  not  the  dutj  of  the  defendant, 
I  maater  or  commander  of  the  ship  or 
lUed  the  Openango,  on  his  arrival  at 
I,  in  the  island  of  Jamaica,  to  deposit 
ter.  Ha  letter,  and  Mediterranean  pass- 
■h  tbe   United   States   Consul   at   said 


I  UNITED  STATES  et  al. 


Btatca   cannot   be   enjoined   in   equity. 


the  United  Stat  en.  ■■  Indorwes  i 
«e,  icoorercd  Jndgment  against 
•t,  who   thereupon   flled  a   '-'" 


caae  eame  Dp  from  the  Circuit  Court 
he  United  States  for  the  Southern  Dis- 
lOiaiBSippi,  upon  a  certificate  of  divi- 
opinion  between  the  judges  thereof. 
■  a  bill  filed  on  tbe  equity  side  of  the 
tj  Hill  and  the  other  complainants, 
the  United  States,  the  Mississippi  and 
t  Bailroad  Company,  William  M.  Gwin, 
lliam  H.  Shelton,  to  enjoin  a  judgment 
I  against  tbe  complainants  by  the  Unit- 


8  were  these; 

35,  tbe  receiver  of  public  mon^  for 
etaw  district  in  the  State  of  Mississippi 
■d  to  be  in  debt  to  the  government, 
•  X8th  of  September.  1835,  the  Solicitor 
hvaaaiy  issued  a  distress  warrant,  un- 
Aet  of  May,  1820,  for  the  purpose  of 
ig  tbe  debt,  and  inclosed  it  to  William 
I,  then  Marshal  of  tbe  United  States  for 
«  of  Mississippi. 

listory  of  the  transactiiHi  between  1836 
It  need  not  be  stated, 
tn,  the  marshal,  by  direction  of  the 
r  asd  Seeretary  of  the  Treasury  re- 
Fran  tbe  representative  of  the  debtor 
■a  then  dMd)  the  sum  of  $30,000  in  tbe 
!  tte  Mi^dssippi  and  Alabama  Railroad 


Company,  as  collateral  security  for  the  debt, 
for  tbe  collection  of  which  he  had  a  distress 
warrant.  The  Railroad  Company,  in  order  to 
avoid  a  suit  upon  its  notes,  transferred  to  the 
District  Attorney  upwards  of  $78,000  of  bilU 
receivable  of  the  bank.  Amongst  these  bills  re- 
ceivable waa  a  promissory  note  for  four  thou- 
sand dollars,  dated  on  the  12th  of  April,  183B, 
payable  six  months  after  date  to  the  Mississip- 
pi and  Alabama  Railroad  Company,  negotiable 
and  payable  at  their  banking-bouse  in  Brandon, 
and  signed  by  William  J.  Hill,  J.  S.  Rowland, 
D.  M.  Porter,  and  W.  F.  Walker,  The  noU 
was  joint  and  several;  Hill  was  the  principal, 
and  Me  others  sureties. 

'On  the  15th  of  June,  1839,  the  Dis-  [*S8I 
trict  Attorney  brought  suit  upon  the  note. 
in  the  name  of  the  United  States,  against  alt 
tbe  parties,  and  at  November  Term  obtained 
judgment. 

In  January,  1840,  a  fl.  fa.  was  issued,  and  in 
May,  1840,  Hill,  Porter,  and  Walker  filed  a  bill 
on  the  equity  side  of  the  court  against  the 
United  States,  the  Mississippi  and  Alabama 
Railroad  Company,  William  M.  Gwin,  and  Wil- 
liam H.  Sbelton,  setting  up  certain  equities. 
which  need  not  be  here  particularly  stated,  and 
praying  for  an  injunction,  which  was  granted. 

All  the  parties  answered,  the  District  Attor- 
ney answering  on  behalf  of  the  United  States. 

In  May,  1648,  tbe  canse  was  set  down  for 
hearing  upon  the  bill,  answers,  and  exhibits. 

In  Kovember,  1846,  the  following  proceed- 
ings took  place. 

The  United  States,  by  attorney,  made  the  fol- 
lowing motion,  to  wit: 

"Motion  by  R.  M.  Gaines,  U.  S.  Attorney, 
to  dissolve  the  injunction  and  dismiss  the  bill, 
as  to  tbe  United  States,  for  want  of  jurisdiction 
as  to  them,  and  also  on  tbe  merits. 

"R.  M.  Gaincfl,  U.  S.  Atfy. 

"And  afterwards,  to  wit,  at  the  May  Term, 
A.  D.  1847,  of  said  court,  to  wit,  on  the  20th 
day  of  May,  in  the  year  of  our  Lord  1847,  this 
cause  came  on  to  be  heard  before  the  Honorable 
Peter  V.  Daniel  and  Samuel  J.  Gholson,  upon 
tlie  motion  of  the  United  States  of  America  to 
dismiss  this  suit  as  to  them,  and  dissolve  tbe 
injunction,  for  want  of  jurisdiction,  and  was 
argued  by  counsel.  And  the  court  having  taken 
time  to  consider,  and  not  being  able  to  agree  in 
opinion  what  decree  should  be  made  in  the 
cause  on  said  motion,  one  of  the  judges  being 
of  opinion  that  the  said  motion  should  be  sus- 
tained, and  tbe  said  bill  disraissed  and  injunc- 
tion dissolved,  and  the  other  being  of  opinion 
that  the  said  motion  should  be  overruled,  it  is 
therefore  ordej'ed,  at  the  request  of  the  counsel 
for  both  complainants  and  defendants,  that 
said  difference  of  opinion  be  certified  to  the  Su- 
preme Court  of  tbe  United  States  for  their  deci- 
sion, whether  the  said  motion  should  be  sus- 
tained or  overruled.  P.  V.  Daniel, 
"S.   J.  Gholson." 

Upon    this    certiflcaf*   the   case   accordingly 


1.  V. 


rjii. 


e  up. 
It  1— - 
Gener;  , 
pea  ring  upon  the  othr 
that,  the  United  States 
sued  •except  with  its  ow 
by  law,  and  there  being  i 


He  contended 
not  being  liable  to  be 
I  consent  given  1*388 
0  law  giving  auch  con-  , 


Sdfbuu  Coukt  or  thk  Uititu)  Statu. 


sent  in  this  case,  jurisdiction  did  not  exist,  and 
cited  the  case  of  United  States  v.  UcLemore,  i 
Howard,  266. 


This  case  comes  before  na  from  the  Circuit 
Court  for  the  Southern  District  of  Mi 
upon  a  certificate  of  division  in  opinion  between 
the  Judges  on  the  following  facts  and  questi 
certified  from  that  court. 

The  United  States,  as  the  indorsees  of  the 
Mississippi  and  Alabama  Railroad  Company, 
instituted  an  action  of  asBumpsit  in  the  court 
above  mentioned,  on  a  promissory  note  given 
by  William  J.  Hill,  J.  S.  Rowland,  D.  M. 
Porter,  and  W.  F.  Walker  to  the  said  railroad 
company,  for  the  sum  of  four  thousand  dollars. 
At  the  November  Term  of  the  court  in  1839, 
the  United  States,  upon  a  trial  at  law  upon  is- 
sues joined,  first,  upon  the  plea  of  non  assump- 
sit, and  second,  upon  the  plea  of  payment  of 
the  note  before  its  indorsement  and  delivery  to 
the  plaintilTs,  obtained  a  verdict  and  Judgment 
in  damages  for  the  sum  of  *4,353.32.  Upon 
the  suing  out  of  an  execution  on  this  judgment, 
the  defendants  filed  a  bill  on  the  equity  aide  of 
the  Circuit  Court,  and  obtained  from  the  Dis- 
trict Judge  an  injunction,  upon  grounds  which 
perhaps  might,  under  the  pleadings  in  the 
cause,  have  been  as  regularly  insisted  upon  at 
law,  between  the  proper  parties,  as  they  could 
be  ID  equity;  but  wheUier  forming  a  well- 
founded  defense  at  law,  or  not,  is  immaterial, 
in  the  inquiry  now  presented.  In  the  bill  filed 
b^  Hill  and  others,  the  United  States  are  made 
directly  parties  defendants;  process  is  prayed 
immediately  against  them:  they  are  called  up- 
on to  ansner  the  several  allegationn  in  the  bill, 
and  a  perpetual  injunction  is  prayed  for  to 
the  Judgment  obtained  by  them.  To  the  bill 
of  tlic  complainants  the  attorney  for  the  Unit- 
ed States  filed  in  their  behalf  an  answer  in  ex- 
tenso,  but  afterwnrds  moved  the  court  to  dis- 
solve the  injunction  and  dismiss  the  bill  as  t« 
the  United  States,  for  want  of  jurisdiction  as 
to  them,  upon  which  motion  the  order  and  cer- 
tificate now  before  tliis  court  were  made  in  the 
following  terms:  "And  afterwards,  to  wit,  at 
the  May  Term  of  said  court,  viz.,  on  the  20th 
day  of  Jlay,  A.  D.  1B47,  this  cause  came  on  to 
be  heard  before  the  Hon.  Peter  V.  Daniel  and 
Samuel  J.  Gbolson,  upon  the  motion  of  the 
United  States  of  America  to  dismiss  this  suit 
as  to  them,  and  dissolve  the  injunction  for 
want  of  jurisdiction,  and  was  argued  by  coun- 
sel. And  the  court  having  taken  time  to  con- 
sider, and  not  being  able  to  agree  in  opinion 
SS9*]  what  decree  "should  be  made  in  the 
cause  on  naid  motion,  one  of  the  judces  being 
of  opinion  that  the  said  motion  should  be  sus- 
tained, and  the  said  bill  dismissed  and  injunc- 
tion dissolved,  and  the  other  bein^  of  opinion 
that  the  said  motion  should  be  overruled,  it  is 
therefore  ordered,  at  the  request  of  the  counsel 
for  both  complainants  and  defendants,  that 
said  difference  of  opinion  be  certified  to  the 
Supreme  Court  of  the  United  States  for  their 
decision,  whether  the  said  motion  should  be  ' 
sustained  or  overruled." 

I'he  question  hers  propounded,  without  any 
188 


necessity  for  reemnmce  b>  imrtlenlar  examplM,  - 
would  seem  to  meet  its  solution  in  the  r^iilar 
and  t>est-sett!ed  principles  of  public  law.     Nv 
maxim  is  thought  to  be  better  established,  ar 
more  universally  assented  to,  than  that  whiek 
ordains-  that  a  sovereign,  or  a  government  rap- 
resenting   the   sovereign,   cannot  ex  delicto  bs 
amenable   to  its  own  creatures  or  agents  ^- 
ployed  under  its  own  authority  for  the  fnlBll- 
ment  merely  of  its  own  legitimate  ends.    A  ds- 
parture  from  this  maxim  can  t>e  sustained  onlj 
upon  the  ground  of  permission  on  the  part  «l 
the  sovereign  or  the  government  expressly  dn- 
dared,  and  an  attempt  to  overrule  or  to  {""ptlr   ■ 
it  on  a  foundation  independently  of  such  per- 
mission must  involve  an  inconsistency  and  oob-  1 
fusion,  both  in  theory  and  practice,  subveraltn  j 
of  regulated  order  or  power.     Upon  Uie  prla-  1 
ciple  here  stated  it  has  been,  that,  in  caaea  rf  1 
private  grievance  proceeding  from  the  ermn,   j 
the  petition  of  right  in  England  has  been  Ik*   i 
nearest  approach  to  an  adversary  position  to   ', 
the  government  that  has  been  tolerated;   aal  \ 
upon  the  same  principle  it  is  that,  in  our  o*m   ; 
country,  in  instances  of  imperfect  land  titl^  '1 
special  legislation  has  lieen  adopted  to  ptnitt 
the  jurisdiction  of  the  courts  upon  the  rights  i4   j 
the   government.     Without   dilating   upon  thB   i 
projiriety   or   necessity    of   the   principle    h««'* 
stated,  or  seeking  to  multiply  examples  ol  tti  j 
iforcement,    we    content    ourselves    with   l^  | 
ferring  to  •  single  and  recent  case  in  this  cooi^  S 
'hich  appears  to  cover  the  one  now  befon  wt  | 
1  all  its  features.     We  allude  to  the  c 
The  United  States  v.  HcLemore,  i 

28(1,  where  it  is  broadly  laid  down  ■      , 

that  a  circuit  court  cannot  entertain  a  btll  Mil 
the  equity  side  of  the  court,  praying  that  tta  1 
United  States  may  be  perpetually  enjolaii  3 
from  proceeding  upon  a  Judgment  obtainod  If  i 
them,  as  the  government  is  not  liable  to  W  1 
,  except  by  its  own  consent  given  by  Iftw.  i 
We  therefore  direct  it  to  be  certified  to  the  Ot-  >' 
!iiit  Court  for  the  Southern  District  of  lO^  -\ 
lissippi,  that  the  motion  on  behalf  of  tta  :' 
Jnited  States  in  this  cause  should  hare  bt^  ' 
lustained,  and  that  the  bill  as  to  the  UnlM  I 
'States  should  be  dismissed,  as  having  [*StS 
leen  improvidently  allowed. 


This  cause  came  on  to  be  heard  on  the  tra>> 

script  of  the  record  from  the  Circuit  Court  rf 

the  United  States  for  the  Southeiu  District  rf 

~  lississippl,  and  on  the  point  or  question  ^ 

hich  the  judges  ot  the  said  Circuit  Court  «■■ 

opposed  in  opinion,  and  which  was  certified  to 

this  court  for  its  opinion,  agreeably  to  tha  aat 

of  Congress   in   such  case  made  and   prorUM 

d  was   argued  by  coimsel;   on  considermttOB 

lereof.  it  is  the  opinion   of  this  court,  tW 

the  motion   in  behalf  of  the  United  Stat»  fa 

cause    should    have    been    sustained,   ■ 
that  the  bill  as  to  the  United  States  should 


in  i  Somai,  i 
I  u  the  iMk  I 


been    improvidaitlT  i^    !* 
here    oraaat    ■ 


lowed. 

and  decreed  by  this  court,  that  it  be 

fied  to  the  said  Circuit  Court. 

Hmnrit- 


0  Tatloe  r.  Thb  ^Iebcuants'  Fibe  Insubance  Ge.  of  BALTmanR. 

WnJJAU  H.  TAYLOE,  Appellant, 
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luursaM— deposit  of  letter  in  mail,  accepting 
propoaed  terms  completes  contract — check 
tal^n  bf  >gcnt  aa  payment  of  premium — 
denial  of  liability  is  waiver  of  proof  of  loss 
— •pecifie  performance  decreed  under  general 
pf^er  (or  relief. 

mottle 


>  of  a  hoiiw  igBlaiit  Dre.  tbe   Inaurance 


coTTCBpondenee 

upon    wblcb 
red  placed  a  letter  !□  tlie  pos 


proposed,  tratiii- 


tbe  eompnnr  hsTlDE  ■■ 
■na  mm  bis  cbeck  foe  t 


tkr  cDmpaaj  were   h^Ld 
Ob  the  acceptance  of 

Mlak  of  both  parties  have  met  on  the  subject.  In 
te  Bode  coo  I  em  pi  a  ted  st  tbe  time  of  entering 
apaa   xht    Qcsotlatlon.    and    tbe    contract    become'' 

nt  pnctica  of  this  campan;  wan  to  dnte  a  pol- 
fcy  trom  tbe  time  wben  the  acceptance  was  made 

«flk»Bt  to  "■ 

ai  th*  &a9lni__         

Ite  duck  bT  mail  was  a  sufflcleDt  payment  of  tbe 
VtBlam  wtthtn  the  terms  of  the  pollcj. 

Oo*  of  ttie  conditions  annexed  to  tbe  poller  waa. 
tkit  pnllmlDBrr  prooFe  of  the  loss  Bhould  be  fur- 
•WM  to  the  companT  witbin  a  reasonable  time. 
Tfea  On  occurred  on  the  22d  of  December,  1844, 
a><  tke  prellmlnarT  proofs  vera  turnlsbed  on  tbe 
Sttk  at  MoTember,  1845.  This  would  bsTS  been 
tM  late  bat  that  the  companr  must  be  considered 
to  has*  waived  their  being  turnlahed.  br  retuslnE 
Mlwe  a  poller,  and  denying  their  reaponslblUty 


n  2  Peters,  2S,  ai 

A  eoort  of   eqalty,  bavlng 
*-  — • 'Clnc   performi 


Peteis.  BOT,  el- 

led  jurisdiction 
of  the  contract 


Sfll*]     'rpHIS  waa  an  appeal  from  the  CJr- 
1    colt  Court  of  the  United  States 
for  the  District  of  Mainland. 

A  decree  pro  forma  waa  entered,  undir  the 
agrmuent  of  the  partiea,  dismissing  a  bill  filed 

illd.     See   note   to   EUaaon   v. 
lade  br  letter, 
an  acceptance,  provided 


KoTS. — Con  tracts 


r   bT 
cbes  then 


lie  acceptance  r — 

mieilbed~ln~tbe  offer. 
&llDck  T.  Eaelc  1 


rs  within  tbe  time 

on    Ina.   J4  ;   Mc- 

•Ick.  278. 


■  by  Tayloe  against  the  insurance  company  un- 
!  der  the  following  circiunstances : 

The  office  of  the  insurance  company  was  at 
Baltimore,  but  there  was  an  agent  at  Fred- 
ericksburg, Virginia,  who  waa  John  Minor. 

On  the  2,'5th  of  November,   1844,  this  agent 
addtcBSed  to  the  company  tha  following  letteri 
"Frederickflburg,  Virginia,  ) 

November  2S,   1S44.  ] 
"Merchants'  Fire  Insurance  Co.  of  Baltimore: 

"The  undersigned,  Williom  H.  Tayloe,  de- 
sires to  effect  insurance  to  the  amount  o(  eight 
thousand  dollars  on  his  dwelling-houae,  of  atone 
covered  with  wood;  main  building  about  ninety 
by  sixty  feet,  two  Htorics;  two  wings,  two 
stories,  covered  with  wood,  about  fifty  by  fifty 
feet,  and  connected  with  the  main  building 
by  covered  ways  of  atone,  covered  with  wood. 
The  above-mentioned  houae  is  known  by  the 
name  of'Mt.  Airy,  and  is  situated  in  Richmond 
County,  about  two  miles  and  a  half  from  the 
court-house.  J.  Minor, 

"for  William  H.  Tayloe. 

"P.  S.— Mr.  Tayloe^  (not  Mr.  Taylor)  passed 
through  this  place  this  morning  on  his  way  to 
Alabama,  and,  not  having  time  to  attend  to  his 
application,  desired  me  to  forward  one  in  his 
name.  The  measures  given  are  aa  nearly  cor' 
rect  as  I  can  remember;  hut,  as  the  building  it 
worth  double  the  amount  proposed,  the  meas- 
ures are  not  of  much  importance.  I  have  lonp 
been  familiarly  acquainted  with  the  house 
One  thing  1  should  state,  that  it  is  built  of  red 
sandstone,  which  in  my  opinion  will  not  stand 
fire.  Mr.  Tayloe's  family  inhabits  the  bouse, 
and  he  will  return  in  January  or  February, 
meanwhile,  I  am  to  communicate  to  him  youi 
answer.  J.  Minor." 

Od  the  30th  of  November,  1S44,  the  follow- 
ing answer  was  received: 

"M.  F.  I.  Co.,  Baltimore,] 
November  30,  1844.       J 
"J.  Minor.  Esq.: 

"Dear  Sir — Yours  of  26th  and  account  of 
28th  are  received,  I  have  forwarded  Mr. 
B.'a  policy.  Mr.  Tayloe's  risk  'will  be  ["SffS 
taken  at  the  same  rate  as  Mr.  Bernard's,  viz., 
70  cts.  on  $3,000,  p.  $56.    Policy,  91. 

"Yours,  respectfully, 
"Geo.  B,  Coale,  Secretary." 

When  this  letter  was  received  by  Jlinnr,  Tay- 
loe was   in  Alabama,  and  Minor  addressed  to 
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him  the  following  letter,  which  he  directed  to 
Demopolis,  Alabuia,  And  which  was  sent  from 
Demopolis  to  Macon,  where  Tayloe  then  wa 
"  Frederick  sburg,  December  2,  1844. 
"This  daj  I  received  from  the  secretary  of 
the  board  of  the  Merchants'  Fire  Insurance 
Company  of  Baltimore  an  answer  to  your  ap- 
plication for  insurance  to  the  amount  of  $6,000 
ou  the  Mount  Airy  house ;  rate  TO. 

"Premium  ou  $8,000   966.00 

"Policy    1-00 

$57.00 
"Should  you  desire  to  effect  the  above  inaur- 
•nee,  send  me  your  check,  payable  to  my  order, 
for  $67,  and  the  business  is  concluded." 

This-letter,  having  been  misdirected  by  Min- 
or, did  not  reach  the  appellant  until  the  20th 
af  December,  1844.  and  on  the  next  day 
wrote  Minor  the  following  letter; 

Macon,  Marengo  County,  Ala.  ] 
21st  Dec,  1644.      ^ 
"Dear  Minor — yours  of  the  2d  came  to  hand 
yesterday,  and  I  send  you  my  check  for  fifty- 


the   policy  in  the  Bank  of  Virgii 
town,  etc.,  etc." 

Mem.  Indorsed,  "Mem.  ree'd  December  31  st, 
1844." 

(Check  Inclosed.) 
"Marengo  County,  Ala.,  21st  Dec.  1844. 

•^$57.  Bank  of  Virginia,  Fred'g,  pay  John 
Minor,  Esq.,  or  order,  fifty-seven  dollars,  pre- 
mium of  insurance  on  Mt.  Airy  house. 

"Wm.  H.  Tayloe." 

Written  across  the  face,  "This  check  not 
to  be  presented." 

On  the  22d  of  December,  1844,  the  house 
was  burned  down. 

393*]  "On  the  1st  of  January,  1845,  Minor 
addressed  a  letter  to  Tayloe.  from  which  the 
following  is  an  extract: 

"Fredericksburg,  Jan.   lat,  184S. 

"My  dear  friend— Your  letter  of  the  2l8t 
ultimo  came  to  hand  yesterday,  unhappily  too 
late.  You  have  before  this  time,  perhaps,  re- 
ceived information  that  the  center  building  of 
Mount  Airy  was  burnt  on  Sunday  week  (Dec. 
22d),"  etc.,  etc. 

Mr.  Minor  was  informed  of  the  loss  by  Mr. 
Charles  Tayloe,  on  the  day  after  it  took  place. 

In  the  summer  of  184E,  Tayloe  called  at  the 
o(!ice  of  the  company,  and  had  some  conversa- 
tion respecting  the  insurance  and  the  burning 
of  his  house,  and  in  November,  1845,  furnished 
them  with  the  preliminary  proofs  of  the  loss 
which  are  always  required  to  be  handed  in  as 
soon  as  possible  after  the  loss,  by  the  conditions 
annexed   to   the   printed    policies   of   the   com- 

To  the  letter  accompanying  the  preliminary 
proof,  the  company  returned  the  following  on- 

"Merchants'   Fire   Insurance  Co.,  ] 
Baltimore,  Dec.  15th,  1846.     J 
"W.  H.  Tayloe.  Esq^: 

"Dear  Sir — The  Merchants'  Fire  Insurance 
Company  has  received  your  letter  of  24th  No- 
vember, 1845,  containing  notice  of  claim  tor 
loss  tiy  fire  on  22d  December,  1844,  and  I  am  | 
18S 


instmoted  to  reply  that  tbe  eomputy  drrllBia 
to  pay  the  claim  as  thereby  made  by  you,  and 
that,  under  the  circumstances  of  the  case,  it 
does  not  waive  any  grounds  of  defense  wlial- 
ever,  but  will  avail  itself  of  all  and  any  that 
by  law  it  may. 

"Very  respectfully,  your  obedient  serrant, 

(Signed)  "(3co.  B.  Coale,  8eo>." 

During  the  progress  of  the  suit,  the  follow- 
ing admission  was  filed  in  the  Circuit  Court  1^ 
the  respective  counsel. 

"Admisaioo. 
"It  is  admitted  that  the  printed  advertias* 
ment    (marked  complainant's  No.   1)    of  JollB 
Minor,  dated  on  the  2Tth  July,  1842,  giving  no- 
tice of   his  agency,  was   published  by  him  te 

,  a  newspaper  published  in  Frederid*- 

burg,  Virginia.  It  is  also  admitted  that  the  let- 
ter of  said  Minor  to  Wm.  H.  Tayloe,  the  eom- 
plainant,  dated  December  2d,  1644  (marlcsd 
complainant's  No.  2),  was  written  by  said  Mi- 
nor, and  addressed  to  said  Tayloe,  at  Dem3p»- 
lis,  Alabama,  and  afterwards  sent  from  Dobop- 
oiis  'to  Macon,  Alabama,  at  the  dates  [*St4 
of  the  two  postmarks  thereon,  where  said  Tay- 
loe then  was;  and  that  the  letter  from  said  lu- 
nar to  said  Tayloe,  dated  1st  January,  1844 
(184B),  marked  complainant's  No.  3,  was  writ- 
ten by  said  Minor.  It  is  agreed  that  the  char- 
ter of  the  said  defendants  (Act  of  Maryland. 
1835,  ch.  65,  and  suppIemenU)  may  be  used  by 
either  party,  and  read  from  the  printed  laws, 
as  if  proved;  and  also  it  is  admitted  that  thi 
priut^  blank  policy,  filed  with  the  defendants' 
answer  as  an  exhibit,  is  the  form  unifonnlj 
used  by  said  defendants  from  its  incorporatioa 
till  this  time,  and  that  the  exhibits  G,  H,  and  I, 
with  tbe  defendants'  answer,  are  admitted;  and 
all  of  said  above  papers  may  be  used,  at  the 
trial  of  tbe  above  cause,  as  if  the  same  bad  been 
regularly  proved  by  the  respective  parties. 
"John  Glenn,  for  Complainant. 
"John  J.  Lloyd,  for  Defendants." 
In  April,  1840,  Tayloe  filed  his  bill  in  the 
Circuit  Ck>urt.  It  stated  the  substance  of  tlw 
facts  above  mentioned,  and  concluded  thus: 

"To  the  end,  therefore,  that  he  may  have 
redress  on  the  premises,  and  that  by  a  decrM 
of  this  court  the  said  defendants  may  be  or- 
dered and  adjudged  to  pay  to  your  orator  the 
amount  of  actual  loss  which  he  has  sustained, 
o  an  amount  not  exceeding  eight  thousand 
ollars,  and  that  he  may  have  such  further  rs- 
ief  as  his  case  may  require;  may  it  please  your 
honors  to  order  that  a  writ  of  subpcena  may 
'.  directed  to  said  Merchants'  ^re  Insur- 
Company  of  Baltimore,  to  be  and  appear 
lis  court  to  answer  this  bill,  and  to  stand  ta 
and  abide  by  the  decree  in  tbe  premises;  and 
he  will  ever  pray,  etc,  R.  Johnson, 
"J.  Olenu." 
le  answer  of  tbe  appellees  admits  that 
John  Minor  was  the  agent  of  the  appellees,  at 
Fredericksburg,  Virginia,  "to  receive  and  for- 
ward to  appellees  proposals  for  insurane* 
against  fire";  that  said  agent  did,  on  26th  (4 
'-  nibpr.  1844,  in  behalf  of  the  appellant, 
a  proposal  for  insurance,  which  was  an- 
ei  on  the  30th  of  November,  1844;  but 
that  no  reply  was  received  from  appellant  till 
the  .'list  of  December,  1844,  by  a  letter  incla» 
ing   appellant's   check   for  the  « '     '   """ 
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a.  Th&t  itunediateiy  on  the  receipt  of 
1I7,  the  •ppellAat  waa  informed  that  it 
»  ^te;  that  the  dwelling  proposed  to  be 
hkd  been  burnt  on  the  E2d  of  Decem- 
4,  and  that  the  check  had  not  been  and 
•ronld  not  be  presented  *for  payment, 
t  wid  cheek  was  cancelled.  The  answer 
exhibits  a  copj  of  the  printed  form  of 
Ef  totifonnlv  uaed  by  the  appellees  in 
d  before  and  aince  that  time,  and  avera 
eontaina  the  teims  and  conditions  od 
le  >ppelleca  insured,  and  that  all  an- 
tlK)  appelleea  to  applications  for  inaur- 
inat  fire  have  always  been  with  refer- 

tbe  terms  of  said  polic;,  and  the 
mwlitions  thereto  auoexed;  and  it  fur- 
n,  that  the  reply  of  the  appetleea  to 
■eatioB  on  behalf  of  the  appellant,  in 
aaee,  mw  made  with  reference  to  said 
id  primtad  conditions,  and  that  except 
;  temiB  and  conditions  the  appeUeee 
it  and  did  not  offer  to  insure  the  ap- 

The  SJiBwer  further  denies  that  any 
of  inaunnce  was  at  any  time  made  by 

with  Um  appellant,  or  that  any  pre- 
id  by  appellant  or 
t  the  appellant  had 


br  appeUee 


t,  before  fllin^  his  bill,  required  ap 
It  fnniah  him  with  a  policy  of  insur. 

that  aoy  demand  of  payment  for  the  : 
be  wa«  made,  except  as  therein  speci'  [ 
ha  nunnier  of  1S46,  and  after  that  time,  | 
■tarij  aet  forth  in  the  answer.  The  an- 
■ther  inaiats,  that,  if  it  should  be  held 
I  tnuwctiona  relating  to  said  appljca- 

■aaonnt  to  a  contract  of  insurance,  yet 
L  eonttact  on  the  terms  and  conditions 
.  ■■  tlte  policy,  and  that  the  appellant 
(^pUed  Uieremtb,  and  particularly 
^plied  with  the  seventh  printed  condi- 
Jck  ia  aet  forth  in  the  answer,  and 
e  he  ia  not  entitled  to  demand  payment. 
laak  poli^— which,  it  is  admitted  (see 
■^  anpra)  "ia  the  form  uniformly  used 
appellees  from  their  incorporation  till 
^ — provides,  "that  the  amount  of  such 

damage  aa  the  assured  shall  be  en- 
>  leceive  by  virtue  of  this  policy  shall 
within  sixty  days  after  notice  and 
locof  made  by  the  assured  in  conform- 
hs  eooditions  of  this  corporation  sub- 
o  tiiis  policy." 

0  proridea,  that  the  "insurance  is  made 
lepUA  in  reference  to  the  conditions 
ceoBipanf  these  presents:  and  in  every 

1  aaid  conditions  are  to  be  used  to  ex- 
e  li^ta  and  obligations  of  the  parties, 
O  far  forUi  aa  the  policy  itself  specialEy 

tboae  rights  and  obligations." 
ifth  condition  is:     "No  insurance  will 
idered  as   made,  or   binding,   until   the 
s  be  actually  paid." 
Kventh   condition    provides,    that    "all 

iaanred  by  this  company,  sustaining 
ujr  loas  or  damage  by  Bre,  are  'forth- 
give  notice  to  the  company,  and  as  soon 
er  aa  possible  to  deliver  in  aa  particular 
nat  of  their  loss  or  damage,  signed  by 
la  handa,  as  the  nature  of  the  case  will 
I  make  proof  of  the  same  by  their 
"■ "— »   etc.,   etc.      "And,    until 


such   affidavits   and   certiflcateB   are   produced, 
the  loss  shall  not  be  paj-able." 

The  appellant  examined  several  witnesses 
under  a  commission  issued  to  Fredericksburg, 
Va.  John  Minor,  the  agent,  proves  that  the 
appellant  authorized  and  requested  him  to  ap- 
ply to  the  appellees  to  effect  the  insurance,  and 
that  in  consequence  thereof  the  application  waa 
written  by  him.  That  on  the  31st  of  Decem- 
ber, 1844.  he  received  a  letter  from  appellant 
inclosing  his  check  for  $67,  which  the  appel- 
lant directed  to  be  applied  to  the  payment  of 
the  insurance  on  the  property,  but  that  the 
check  was  never  presented  for  payment,  be' 
cause  the  property  on  which  the  insurance  was 
to  have  been  efTected  was  destroyed  on  the  22d 
of  December,  1844.  That  soon  aftor  the  receipt 
of  said  letter  and  check,  the  deponent  wroto  to 
appellant  that  his  check  had  been  received,  but 
too  late.  And  on  his  cross-examination,  he 
proves  that  he  held  said  check  subject  to  ap- 
pellant's order,  and  wrote  across  its  face,  "This 
check  is  not  to  be  presented,"  of  all  which  he 
duly  advised  the  appellant  by  letter  written, 
as  he  thinks,  immediatoly  after  the  receipt  of 
the  check,  and  that  when  the  appellant  re- 
turned to  Virginia,  deponent  told  him  he  waa 
ready  to  return  the  check,  and  tendered  it  to 
him,  eto.;  that  he  kept  it,  by  appellant's  direc- 
tion, but  always  subject  to  appellant's  author- 
ity. He  also  proves,  in  answer  to  the  sixth 
cross  interrogatory,  that,  if  there  hod  been  no 
Gre  before  the  receipt  of  the  check,  and  a  policy 
bad  been  issued,  the  insurance,  according  to  the 
custom  and  practice  of  hi*  agency,  would  have 
begun,  in  ordinary  cases,  on  the  day  on  which 
payment  of  the  uieck  was  made ;  but  that  in 
this  particular  case,  as  deponent  was  willing 
to  cash  the  appellant's  check,  it  would  have  be- 
gun on  the  day  the  check  came  to  hand. 

In  November,   1847,  the  cause  came  on   for 
trial,  when  the  Circuit  Court  passed  a  decree 
(which    it   has   already   been   stated   n 
forma  under  the  agreement  of  the  partiei  , , 
the  bill  should  be  dismissed,  with  costs. 

The   complainant,   Tayloe,   appealed   to  this 

It  was  argued  by  Mr.  Johnson  (Attorney. 
Genera!)  for  the  appellant,  and  Messrs.  Ltoyd 
and  Kelson  for  the  appellees. 

For  the  appellant  it  was  contended — 

1st.  That  on  the  21st  of  December,  1S44,  a 
contract  for  the  'insurance  of  the  appel-  ["391 
lant's  house  of  Mount  Airy  was  entered  into 
between  him  and  the  appellees,  through  their 
agent,  and  the  premium  paid  by  the  appellant 
as  agreed  on,  and  that  he  was  entitled  to  a  pol- 
icy of  insurance  accordingly,  taking  effect 
from  that  day.  Story  on  Contracts,  sees.  378. 
384,  and  the  cases  cited  in  the  notes;  1  Duer 
on  Insurance,  GT,  G8,  and  the  cases  cited  in 
notes  8  and  9.  pages  114  to  130;  Hamilton  v. 
Lycoming  Insurance  Co,  S  Barr.  339;  Story  on 
Agency,  sees.  17,  18,  19,  126,  127;  Lightbody 
V.  The  North  American  insurance  Co.  23  Wen- 
dell, 22;  Armistead  v.  The  Merchants'  Fire  In- 
surance Co.  of  Baltimore,  Circuit  Court,  U.  8. 
Md.  unreported. 

2d,  That  the  loas  to  the  extent  of  the  whole 
amount  insured  occurred  after  the  policy  took 
effect,  and  that  the  loss  ia  recoverable  in  the 
present  suit.  1  Duer  on  Insurance,  60 ;  Per- 
kins   V.    The    Washington    Insurance    Co,    4 
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3d.  That  the  ie\a.j  in  furnisbiog  th«  prelim- 
inaiy  proofs  was  occasioned  by  tlie  appellees, 
who  cannot  in  conaequence  take  advanta^  of 
it,  and  that  th«  appelleCB  have  virtually  waived 
their  production.  Columbia  Insurance  Co.  f. 
Lawrence,  10  Peters,  SI4;  Cornell  v.  Lerov,  9 
Wendell,  105;  Turley  y.  The  North  American 
Fire  Insurance  Co.  25  Wendell,  378;  McMas- 
ters  T.  The  Westchester  Mutual  Insurance  Co. 
25  Wendell,  3S2;  Allegre  v.  The  Maryland  In- 
surance Co.  6  Harr.  &  Johns.  412;  Armistead 
V.  The  Merchants'  Fire  Insurance  Co.  of  Balti- 
more, supra. 

The  counsel  for  the  appellees  contended — 

Ist  That  the  appellant  has  not  abown  by  the 
evidence  anv  contract  of  insurance  on  the  part 
of  the  appdleee  in  respect  of  the  property  de- 
stroyed. 

2d.  That,  assuming  such  contract  to  have 
been  shown,  the  appellant  has  not  complied 
with  Its  terms  and  stipulations  so  as  to  entitle 
him  to  recover  from  the  appellees.  The  Co- 
lumbia Insurance  Company  v.  lawrence,  2  Pet. 
2S ;  Columbia  Insurance  Co.  v.  Lawrence,  10 
Peters,  607 ;  Carpenter  v.  The  Prov.  Wash.  In- 
surance Co.  16  Peters,  4S8;  Carpenter  v.  The 
Prov.  Wash.  Ins.  Co.  4  How.  185;  Leadbetter 
V.  Insurance  Co.  13  Maine,  265;  Worslcy  v. 
Wood  and  others,  6  Durnf.  t  East,  710;  Old- 
man  V.  Bewicks,  2  H.  Black.  677,  note  a;  In- 
man  ▼.  The  Western  Fire  Insurance  Co.  12 
Wendell,  452;  Edn-ards  v.  The  Baltimore  Fire 
Insurance  Co.  3  Gill.  I7T. 

3d.  That  even  if  the  appellant  has  shown  the 
existence  of  the  alleged  contract,  and  his  com- 
pliance with  its  terms,  he  has  misconceived  his 
remedy,  a  court  of  law  being  competent  to 
388']  'afford  him  adequate  redress.  Act  of 
Congress  approved  24th  September,   1789,  sec. 

le. 

4th.  That,  if  relievable  in  equity,  the  bill 
contains  no  sufficient  statement  of  the  contract 
sought  to  be  enforced,  or  of  the  performance  of 
the  terms  thereof  by  the  appellant.  2  Storj''s 
Equity,  sees.  730,  771 ;  Colson  v.  Thompson,  2 
Wheoton,33a;  Cross  v.  Colien,  3  Oill,  257;  Car- 
penter V.  Prov.  Wash.  Ins.  Co.  10  Peters,  408^ 
^me  V.  Same,  4  Howard,  1S5. 

Mr.  Justice  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  Slaryland,  which 
was  rendered  for  the  defendants. 

The  case  in  the  court  below  was  this:  Wil- 
liam H.  Tayloe,  of  Eichmimd  County,  Virginia, 
applied  to  John  Minor,  the  ag^nt  of  the  defend- 
ants, residing  at  Fredericksburg  in  that  State, 
for  an  insuroncc  upon  his  dwelling-house  to  the  , 
amount  of  $8,000  for  one  year,  and,  as  he  was  ' 
about  leaving  home  for  the  ^t.itc  oF  Alabama,  : 
desired  the  agent  to  make  the  application  in  his 
behalf.  I 

The  application  was  made  accordingly,  im-  • 
der  the  date  of  25tb  November,  1844,  and  an  [ 
answer  received  from  the  secretary  of  the  com- 
pany, stating  that  the  ritk  would  be  taken  at  | 
seventy  cents  on  the  thousand  dollars,  the  pre-  i 
mium  amounting  to  the  sum  of  fifty-six  dollars. 
Till'  afji'iil  stated  in  the  applicntion  to  the 
L-om|Miny  the  reason  wl^  it  had  not  been  signed  ' 
IftO 
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by  Tayloe;  that  he  bad  gone  to  the  State  of 
Alabama  on  business,  and  would  not  return  till 
February  following;  and  that  he  was  desired  to 
communicate  to  him  at  that  place  the  answer  of 
the  company. 

On  receiving  the  answer,  tht  agcLt  mailed  a 
letter  directed  to  Tayloe,  under  date  of  the  2d 
of  December,  advising  him  of  the  terms  of  the 
insurance,  and  adding,  "Should  you  desire  to 
effect  the  insurnnce,  send  me  your  cheek  paya- 
ble to  my  order  for  $57,  and  the  business  is  con- 
cluded." The  additional  dollar  was  added  for 
the  policy. 

This  letter,  in  consequence  of  a  misdirection, 
did  not  reach  Tayloe  until  the  20th  of  the 
month;  who,  on  the  next  day,  mailed  a  letter  in 
answer  to  the  agent,  exprrssing  his  assent  to  . 
the  terms,  and  inclosing  bis  check  for  the  pre- 
mium as  requested.  He  also  desired  that  the 
policy  should  be  deposited  in  the  bank  for  Mf* 
keeping.  This  letter  of  acceptance  was  received 
on  the  3Ist  at  Fredericksburg  by  the  agm^ 
who  mailed  a  letter  in  answer  the  next  day, 
communicating  to  Tayloe  his  refusal  to  can7 
into  eiTect  the  insurance,  on  the  ground  that 
his  acceptance  came  too  late,  the  center  build- 
ing of  the  dwelling-house  *in  the  mean-  [*Stt 
time,  on  the  22d  of  the  month,  having  been  con- 
sumed by  fire. 

The  company,  on  being  advised  of  the  facta, 
conrirmed  the  view  taken  of  the  case  by  Uieir 
agent;  and  refused  to  isaue  the  policy,  or  paf 
the  loss. 

A  bill  was  filed  in  the  court  below  hj  the  In- 
sured against  the  company,  setting  forth,  sub- 
stantially, the  above  facts,  and  praying  that 
the  defendants  might  be  decreed  to  pay  the 
loss,  or  for  such  other  relief  as  Uie  complainant 
might  be  entitled  to. 

I.  Several  objeelions  have  been  taken  to  fit* 
right  of  the  complainant  to  recover,  which  it 
will  be  necessBiy  to  notice;  but  the  principal 
one  ia,  that  the  contract  of  insurance  waa  not 
complete  at  the  time  the  toss  happened, 
therefore,  tlint  the  risk  proposed  to  be  a  " 
hail  never  attached. 

Two  positions  have  been  taken  by  the  coun- 
sel for  the  company  for  the  purpose  of  estah- 
lishing  this  ground  of  defense. 

1.  The  want  oF  notice  to  the  agent  of  tke 
company  of  the  acceptance  of  the  terms  of  ths 

2.  The  nonpavnient  of  the  premium. 

Tlie  first  position  assumes  that,  where  the 
company  have  made  an  olTer  through  tbe  mail 
to  insure  upon  certain  terms,  the  agreement  is 
not  consummated  by  the  mere  acceptance  of 
the  offer  by  the  party  to  whom  it  is  addressed; 
that  tbe  contract  is  still  open  and  incomplete 
until  the  notice  of  acceptance  is  received;  and 
that  the  company  are  at  liberty  to  withdraw  the 
offer  at  any  time  before  tbe  arrival  of  the  no- 
tice; and  this  even  without  communicating  no- 
tice of  (he  withdrawal  to  the  applicant;  in 
other  words,  that  the  assent  of  the  company,  ex- 
press or  implied,  after  the  acceptance  of  the 
terms  proposed  by  tbe  insured,  is  essential  ta 
a  consummation  of  the  contract. 

The  offset  of  this  construction  is,  to  leave  tbs 
property  of  the  insured  uncovered  until  his  ac- 
ceptance of  (he  offer  has  reached  the  company, 
and  has  recrivol  their  assent;  for.  if  the  eon- 
tract  ii  incomplete  until  notice  of  the  accrpt- 
Uowa«d  I. 
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use,  till  tben  the  compuiy  nutjr  retract  the  <it- 
tir,  M  neither  party  ia  bound  until  the  negotia- 
tka  haa  resulted  in  %  complete  barguiu  between 
ftt  partie*. 

In  our  apprchenaion,  this  view  of  the  trana- 
lcti«a  ia  not  in  Accordance  with  the  uBafcea  ojid 
pradiee  of  theae  companies  in  taking  risks;  nor 
vith  the  understanding  of  merchsJits  and  other 
taaintaa  men  dealing  with  thon;  nor  with  the 
|tindiiles  of  law,  settled  in  tuialogoua  caaea, 
gortnivg  contracts  entered  into  by  correspond - 
Mce  between  parties  residing  at  a  diatance. 
4M*]  'On  the  contrary,  we  are  of  opinion 
tkat  an  offer  under  the  circLUnstancea  atated, 
pnaaibing  the  terma  of  insurance,  is  intended, 
■■d  ia  to  be  deemed,  a  valid  undertaking  on 
Ike  part  of  the  company,  that  they  will  be 
knd,  according  to  the  terms  tendered,  if  an 
aaawo-  is  transmitted  in  due  course  of  mail, 
•eeeptiag  them;  and  that  it  cannot  be  with- 
Inwn,  unleas  the  withdrawal  reaches  the  party 
to  whom  it  is  addressed  before  his  letter  of  re- 
{  the  acceptance  lias  been  trans- 


Tbia  view  of  the  effect  of  tbe  correspondence 
M^DS  to  us  to  be  but  carrying  out  the  intent  of 
tke  parties,  aa  plainly  manifested  by  their  acts 
sad  dc«Iatatians. 

On  the  acceptance  of  the  terms  propoaed, 
ttsBsmitted  by  due  course  of  mail  to  the  com- 
yuy,  the  minds  of  both  parties  have  met  on 
Oe  (Object,  in  the  mode  contemplated  at  the 
time  of  entering  upon  the  negotiation,  and  the 
eoatnet  becomes  complete.  The  party  to  whom 
tke  proposal  ia  addressed  has  a  right  to  regard 
it  aa  intended  as  a  continuing  offer  until  it 
ikall  have  reached  him,  and  shall  be  in  due 
tine  aoeepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And 
besidea,  upon  any  other  view,  the  proposal 
sBioaata  to  nothing,  as  the  acceptance  would 
be  bnt  the  adoption  of  the  terms  tendered,  to 
be.  in  tnm,  proposed  by  the  appl.' 


is  adrised  of  an  acceptance,  it  follows,  of 
that  the  acceptance  may  be  repudiated  at  any 
time  before  the  notiee  is  received.  Notliing  is 
tfertnallf   accomplished  by  an  act  of  accept- 

It  is  apparent,  therefore,  that  such  an  inter- 
pretation of  the  acts  of  the  parties  would  defeat 
the  abject  which  both  had  m  view,  in  entering 
■pOD  the  correBpondence. 

The  fallacy  of  the  argument,  in  our  judg- 
■ent,  consists  in  the  assumption  th.it  the  con- 
tnrt  cannot  be  consummated  without  n  knowl- 
•dge  OB  the  part  of  the  company  that  tlie  offer 
kaa  been  accepted.  This  is  the  point  of  the  ob- 
jeetioa.  But  a  little  reflection  will  show,  that, 
IB  all  casea  of  contracts  entered  into  between 
partiMi  at  a  distance  by  correspondence,  it  is  im- 
possible that  both  should  have  a  knowledge  of 
it  the  moment  it  becomes  complete.  This  can 
oaly  exist  where  both  parties  are  present. 

The  positian  may  be  illustrated  by  the  case 
before  us.  If  the  contract  became  complete,  as 
■e  thinlc  it  did,  on  the  acceptance  of  tlie  offer 
hj  the  applicant,  on  the  2Ist  December.  1944, 
the  eampany,  of  course,  could  have  no  knowl- 
49I*]  edge  of  it  until  *the  letter  of  acceptance 
leached  the  mgtnt,  on  the  31st  of  the  month; 
ud,  on  the  other  haod,  upon  the  liypothesis 


'  it  was  not  omiplete  until  notice  of  the  accept- 
ance, and  then  became  so,  the  applicant  could 
have  no  knowledge  of  it  at  the  time  it  took  ef- 
fect. In  either  aspect,  and,  indeed,  in  any  as- 
pect in  which  the  case  can  be  presented,  one  of 
the  parties  must  he  unadvised  of  the  time  when 
the  contract  takes  effect,  as  ita  consummation 
must  depend  upon  the  act  of  one  of  them  in  the 
absence  of  the  other. 

The  negotiation  being  carried  on  through  the 
mail,  the  offer  and  acceptance  cannot  occur  at 
the  same  moment  of  time;  nor,  tor  the  same 
reason,  can  the  meeting  of  the  minds  of  the 
parties  on  the  subject  be  known  by  each  at  the 
moment  of  coacurrence ;  the  acceptance  must 
succeed  the  offer  after  the  lapse  of  some  interval 
of  time;  and,  if  the  process  is  to  be  carried 
further  in  order  to  complete  the  bargain,  and 
notice  of  the  acceptance  must  be  received,  the 
only  effect  is  to  reverse  the  position  of  the  par- 
tiea,  changing  the  knowledge  of  the  comple- 
tion from  the  one  party  to  the  other. 

It  is  obviously  impossible,  therefore,  under 
the  circumstances  stated,  ever  to  perfect  a  con- 
tract  by  correspondence,  if  a  knowledge  of  both 
parties  at  the  moment  they  become  bound  is  an 
essential  element  in  making  out  the  obligation. 
And  as  It  must  take  effect,  if  effect  is  given  at 
all  to  an  endeavor  to  enter  into  a  contract  by 
correspondence,  in  the  absence  of  the  knowl- 
edge of  one  of  the  parties  at  the  time  of  its  con- 
summation, it  seems  to  us  more  consistent  with 
the  acta  and  declarations  of  the  parties,  to  con- 
sider it  complete  on  the  transmission  of  the  ac- 
ceptance of  the  offer  in  the  way  theiy  them- 
selves contemplated;  instead  of  postponing  its 
completion  till  notice  of  such  acceptance  has 
been  received  and  assented  to  by  the  company. 

For  why  make  the  offer,  unless  intended  that 
an  assent  to  its  terms  should  bind  them  T 
And  why  require  any  further  assent  on  their 
part,  after  ao  unconditional  acceptance  by  tb6 
party  to  whom  it  is  addressed ! 

We  have  said  that  this  view  is  in  accordance 
with  the  usages  and  practices  of  these  compa- 
nies, as  well  as  with  the  general  principles  of 
law  governing  contracts  entered  into  by  absent 

In  the  instructions  of  this  cam]mny  to  their 
agent  at  Fredericksburg,  he  is  advised  to  trans- 
mit all  applications  for  insurance  to  the  oHice 
for  con  fli  lie  rati  on ;  and  that,  upon  the  receipt 
of  an  answer,  if  the  applicant  accepts  the 
terms,  the  contract  is  considered  complete  with- 
out waiting  to  communicate  the  acceptance 
*to  the  company;  and  the  policy  to  be  {'402 
thereafter  ittsucd  is  to  bear  date  from  the  time 
of  the  acceptance. 

The  company  deaire  no  further  communica- 
tion on  the  subject,  after  tliey  have  settled  up- 
on the  terms  of  the  risk,  and  sent  them  for  the- 
inspection  of  the  ap]ilieant,  in  order  to  the  eon- 
summation  of  the  bar^-ain.  The  communica- 
tion of  the  acceptance  by  the  agent  aftprwards 
is  to  enable  them  to  make  out  the  policy.  The 
contract  ia  regarded  as  complete  on  the  ac- 
ceptance of  the  terms. 

This  appears,  also,  to  have  been  the  under- 
standing of  the  agent;  for,  on  communicating 
to  the  insured  tlie  terms  received  from  the 
company,  he  obacrvca:  "Should  you  desire  to- 
effect  the  above  insurance,  send  me  your  cheet 
poyoble  to  my  order  for  fifty-sei-en  dollars,  and- 
1»1 
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Uiri  buBineaa  is  concluded;"  obrioiuly  enough 
importing,  that  do  other  step  would  be  neces- 
sary to  give  effect  to  the  insurance  of  the  prop- 
erty upon  the  terms  stated. 

The  caaes  of  Adama  v.  Linsdell,  1  Bam.  & 
Aid,  681,  and  Mactier's  Adm'rs  v.  Krith,  0 
Wend.  104,  are  authorities  to  show  that  the 
above  view  ia  in  conformity  with  the  Reneral 
principlea  of  law  governing  the  formation  of 
all  contracts  entered  into  between  parties  reaid 
ing-  at  a  distance  by  meana  of  correspondence. 

The  unqualified  acceptance  by  the  one  of 
the  terms  proposed  by  the  other,  transmitted  b; 
due  course  of  mail,  is  regarded  as  cloHing  tht 
bargain,  from  the  time  of  the  transmission  ol 
the  acceptance. 

This  is  also  the  effect  of  the  caae  of  Eliaaon 
T.  Henshaw,  4  Wheat.  228,  in  this  court, 
though  the  point  was  not  necessarily  involved 
in  the  deciaion  of  the  caae.  The  acceptance 
there  had  not  been  according  to  the  terms  of 
the  bargain  proposed,  for  which  reason 
plaintiff  failed. 

2.  The  next  position  against  the  claim  is  the 
nonpayment  of  the  premium. 

One  of  the  conditions  annexed  to  the  polieicE 
ot  the  company  ia,  that  no  insurance  will  be 
considered  as  made  or  binding  until  the  pre- 
tuium  be  actually  paid;  and  one  of  the  instruc- 
tions to  the  agent  was,  that  no  credit  should 
b«    given    for    premiums   under    ajiy    circum- 

But  the  answer  to  this  objection  is,  that  the 
premium,  in  judgment  of  law,  was  actually 
[Mid  at  the  time  the  contract  became  complete. 
The  mode  of  payment  had  not  been  prescribed 
by  the  company,  whether  in  specie,  bills  ot  a 
particular  bank,  or  otherwiae;  the  agent,  there- 
fore, waa  at  liberty  to  exercise  a  discretion  in 
the  matter,  and  preacribe  the  mode  of  payment; 
403*]  "and,  accordingly,  we  find  him  direct- 
ing, in  this  case,  that  it  may  be  paid  by  a 
check  payable  to  his  order  for  the  amount.  It 
ia  admitted  that  the  insured  had  funds  in  the 
bank  upon  which  it  waa  drawn,  at  alt  timea 
from  the  date  of  the  check  till  it  was  received 
by  the  agent,  sufficient  to  meet  it;  and  that  it 
would  have  been  paid  on  presentment. 

It  is  not  doubted,  that,  it  the  check  for  the 

firemium  had  been  received  by  the  agent  from 
he  hands  ot  the  insured,  it  would  have  been 
sufficient;  and  in  the  view  we  have  taken  of  the 
caae,  the  transmission  of  it  by  mail,  according 
to  the  directions  given,  amounts,  in  judgment 
of  1aw,<to  the  same  thing.  Doubtleaa,  if  the 
check  had  i>een  lost  or  destroyed  in  the  trans- 
mission, the  insured  would  have  been  bound  to 
make  it  good;  but  the  agent,  in  this  respect, 
trunted  to  hia  responsibiliiy,  having  full  confi- 
dence in  his  ability  and  good  faith  in  the  trana- 

II.  Another  objection  taken  to  the  recovery 
la,  that  the  usual  preliminary  proofs  were  not 
furnished,  according  to  the  requirement  of  the 
seventh  article  of  the  conditions  annexed  to  the 
policies  of  the  company.  These  are  required 
to  be  furnished  within  a  reasonable  time  after 
the  happening  of  the  loss.  The  fire  occurred 
on  the  22ii  of  December,  1844,  and  the  prelimi- 
nary proofs  were  not  furnished  till  the  24th  of 
November.  1845.  This  was,  doiibttfus.  ton  late. 
and  the  objection  would  have  bevn  fatal  to  the 
Its 


rigU  of  the  complainant,  if  the  produetiim  of 
these  proofa  were  essential  to  the  recoreir. 

But  the  answer  is,  that  the  ground  npoa 
which  the  company  originally  placed  their  n- 
aistance  to  the  payment  of  the  loss,  and  which 
is  atill  mainly  relied  on  aa  fatal  to  the  proceed- 
inga,  operated  as  a  waiver  of  the  necessity  for 
the  production  of  the  preliminary  proofs;  and 
that  is,  that  no  obligation  to  insure  the  losa  vu» 
ever  entered  into  by  the  company,  the  contract 
being  incomplete  at  the  time  it  occurred.  On 
this  ground  they  refused  to  issue  the  poli^, 
which  would  have  imposed  upon  the  insured 
a  strict  compliance  with  its  conditions;  or  to 
recognize  any  obligations  arising  out  of  the  ar- 
rangement between  him  and  their  agent. 

The  objection  went  to  the  foundation  of  ths 
claim,  which,  in  connection  with  the  refuul 
to  iaaue  the  policy,  auperseded  the  necesai^  of 
producing  these  proofs ;  as  the  production  would 
have  been  but  an  idle  ceremony  on  the  part 
of  the  ineured,  in  the  further  prosecution  of 
his  right.  Why  produce  them  after  the  com- 
pany hed  denied  the  contract,  and  refuaed  tbt 

The  case  of  Hie  Columbian  Insurance  Oon- 
pany  v.  I«wrence,  *2  Feteis,  25,  has  [*404 
been  referred  to  on  this  point.  An  objecUoB 
was  there  taken,  on  the  trial,  to  the  sufllcieni^ 
of  the  preliminary  proofs,  on  the  ground  that 
the  certificate  of  the  magistrate  was  not  in  con- 
formity with  the  ninth  article  of  the  condition!. 
The  particular  objection  bad  not  been  taken  W 
the  company  when  the  proofs  were  fumislwd, 
although  several  others  had  been,  to  tkidr 
liability;  and  the  court  left  to  the  jury  tti 
question,  among  others,  whether  the  company 
had  not  thereby  waived  the  objection  to  tim 
BuCRciency  of  the  certificate. 

The  plaintiff  recovered;   and  on  the  motion 
for  a  new  trial,  among  other  grounda  aiaignad 
for   granting   it,    was   this   inatruction   of   tkm 
t.     It  waa  held  that  there  waa  no  evideno* 
le  case  from  which  the  jury  could  p 
infer  a  waiver. 
The   preliminary  proofs  had   been   { 
>  the  company  on  the  16th  of  February,  182^ 
■on  after  the  loaa.    The  suit  was  discontinued, 
id  a  new  certificate  procured  from  the  inagie> 
trate  correcting  the   defects  in   the   first,  and 
furnished  to  the  company,  on  the  14tb  of  Feb- 
ruary, 1829,  five  years  after  the  first  had  beM 
delivered.     A  new  suit  was  brought,  and  Om 
Me  as  reported  the  second  time  will  be  foanl 
.  10  Peters,  507. 

On  the  second  trial,  the  objection  was  talna 
that  the  certificate  had  not  "been  produced  with- 
rra<<onable  time  afUr  the  loaa;  but  thl 
t  held  otherwise,  placing  their  decimoa 
upon  the  ground  that  the  laches  were  not  prop- 
erly imputable  to  the  inaured,  but  to  the  iif 
pany,  on  account  of  their  neglect  to  give  aotiel 
of  the  defect  when  the  first  certificate  WU 
preaented,  anil  of  the  mistaken  confidence  whicb 
the  party  had  placed  in  them.  The  court  sayj 
"If  the  company  had  contemplated  the  c^jccttv^ 
it  would  have  been  but  ordinary  fair  dealing 
to  have  appriaed  the  plaintiff  of  it;  for  it  waa 
then  obvioiia  that  the  defect  might  have  baea 
immediately  supplied;  aa  it  waa,  the  compuaj, 
unintentionally  it  may  be,  by  their  silence  BM- 
led  him." 


,yGoogtr»^ ' 


18S0 


TiTunK  T.  Tax  Meichants'  Fibb  Insuiukce  Cd.  of  Baltiuobe. 


It  U  Bwnifest,  on  an  ex&mi nation  of  the 
two  eaaea,  that  the  doctrine  of  the  flrst  on  this 
point  of  Wkiver  wna  virtually  overruled,  for, 
tf  maintained   in   the   second,   it   would   have 

Sheld  the  mling  nt  the  circuit  in  the  Grat. 
e  rcaaoiu  given  in  aupport  of  the  corrected 
cntificate,  procured  and  fumUhed  some  five 
Ttan  after  the  loss,  are  cogent  and  unanswer- 
shle  in  favor  of  the  position  that  the  conduct 
of  the  eetnpanj  in  not  objecting  to  the  defect 
in  the  first  one.  at  the  time  it  was  furnished, 
operated  to  mislead  the  partj,  and  should  have 
been  r^arded  as  a  waiver  of  the  objection. 

The  ^MM  are  very  full  upon  this  point,  and 
eliarFf  establish  the  position  that  the  prelimi 
aarj  proofs,  under  the  circumfltances  stated  ii 
4a3*]  *tbi>  case,  were  dispensed  with  bj  the 
T-ny.  aa  inferable  from  the  ground  upon 
wUeh  tbey  placed  their  denial  of  liability, 
t  Tad.  1«S;  26  lb.  378,  3K;  6  Harr.  &  Johns. 
4W:  8  Cow.  i04. 

QL  It  has  also  been  objected,  that  the  plain- 
tiff had  an  adequate  remedy  at  law,  and  woe 
Mt,  therefore,  under  the  necessity  of  resorting 
ts  a  court  of  equity;  which  may  veiy  well  be 
■Emitted. 

But  it  1^  no  means  follows  from  this,  that  a 
eovrt  of  chancery  will  not  entertain  jurisdic- 
tion. Had  the  suit  been  instituted  before  the 
lOM  uecmied,  the  appropriate,  if  not  the  only, 
widy  would  have  been  in  that  court,  to  en- 
force a  apecific  performance,  and  compel  the 
-— prT  to  iaaue  the  policy.  And  this  remedy 
is  aa  appropriate  after  aa  before  the  loss,  if  not 
H  lawatial.  in  order  to  facilitate  the  proceed- 
iagi  at  law.  No  doubt,  a  count  could  have 
been  fnnud  npon  the  agreement  to  insure,  so 
■■  to  hav*  maintained  the  action  at  law.  But 
the  proMtdinga  would  have  been  more  compli- 
catca  and  embairaasing  than  upon  the  policy. 
The  F"^>  therefore,  had  a  right  to  resort  to  a 
coort  of  eqnity  to  compel  the  delivery  of  the 
poli^,  dther  before  or  after  the  happening  of 
the  low:  and  being  properly  in  that  court 
after  the  loaa  happened,  it  is  according  to  the 
staUiahed  course  of  proceeding,  in  order  to 
avoid  delay  and  expense  to  the  parties,  to  pro- 
CMd  and  f;ive  aucb  Snal  relief  as  the  circum- 
itaneea  of  the  case  demand. 

Snch  relief  wai  given  in  the  cose  of  Motteux 
T.  The  London  Assurance  Company,  I  Atk.  G46, 
>ad  In  Perkins  v.  The  Washington  Insurance 
Coamny,  4  D>w.  646.  See,  also,  I  Duer,  60  and 
HO.  and  2  Phillips.  583. 

Ai  the  only  real  question  in  the  case  is  the 
Me  whicb  a  court  of  equity  must  necessarily 
kave  to  decide,  in  the  esercise  of  its  peculiar 
jurisdiction  in  enforcing  a,  specific  execution  of 
the  agreonent,  it  would  be  an  idle  technical- 
ity tor  that  court  to  turn  the  party  over  to  his 
rcaedy  at  law  upon  the  policy.  And,  no  dnubt, 
it  waa  a  strong  sense  of  this  injustice  that  led 
the  eonrt  at  an  early  da;  to  establish  the  rule, 
t^t,  having  properly  acquired  jurisdiction  over 


IvTlt  ia  fnrtlier  objected,  that,  admitting 
Uw  ciaini  to  be  properly  enforceable  in  equity, 
AiU  the  eom^ainant  is  not  entitled  to  the  relief 


sought,  on  the  ground  that  the  bill  contains  no 
sufficient  statement  of  the  contract,  or  of  the 
performance  of  the  conditions,  and  also  for 
want  of  a  proper  prayer. 

*We  are  of  opinion  tlut  these  several  [*40e 
objections  are  not  well  founded.  The  contract 
as  set  forth  we  have  already  considered,  and 
held  complete  and  binding  on  the  company; 
and  further,  that  the  denial  of  having  entered 
into  the  agreement,  and  refusal  to  issue  the 
policy,  also  set  forth,  are  suQicient  ground  upon 
whicb  to  inter  a  waiver  of  the  production  of 
the  preliminary'  proofs,  as  a  condition  of  liabili- 
ty; and  if  sullicient  ground  to  infer  a  waiver, 
it  waa  of  course  unnecessary  to  set  forth  these 
proofs  in  the  bill.  And  as  to  the  prayer,  it  is 
sufficient  to  say  that  the  prayer  for  general 
relief  which  is  here  found  will  enable  the  court 
to  make  such  a  decree  as  the  complainant 
may  show  himaelf  entitled  to,  upon  the  facts  set 
forth  in  the  stating  part  of  the  bill. 

The  pleading  is  not  very  formal,  nor  very 
cautiously  drawn,  and,  in  the  absence  of  the 
prayer  for  general  relief,  might  have  led  to  em- 
barrassment in  making  the  proper  decree  in  the 
case.  There  is  a  specific  prayer  for  a  decree 
for  the  loss,  but  it  would  have  been  more  for- 
mal and  appropriate,  regarding  the  ground  of 
jurisdiction  in  these  cases,  to  have  added  also 
a  prayer  for  a  specific  performance  of  the  agree- 
ment to  insure. 


body  of  the  bill  is  suSicient  to  entitle  the  party 
U>  it,  meets  the  difficulty  suggested,  and  well 
warrants  the  decree  proposed  to  be  entered. 
Story,  Eq.  PI.  sees.  41,  4£,  and  cases. 

Upon  the  whole,  without  pursuing  the  eX' 
amination  further,  we  are  of  opinion  that  the 
decree  of  the  court  below  should  be  reversed, 
and  that  the  cause  he  remitted,  with  directions 
to  the  court  to  take  such  further  proceedings 
therein  as  may  be  necessary  to  carry  into  effect 
the  opinion  of  this  court. 

Mr.  Justice  Catron  stated  from  the  bench, 

that  he  objected  to  a  decree  being  made  by  this 
court  on  the  hilt,  because  the  cause  came  here 
by  a  transfer  from  the  Circuit  Court,  never 
having  been  heard  there.  It  was  only  prepared 
for  hearing,  and  is  now  presented  and  heard  as 
an  original  cause  in  this  court.  We  have  ap- 
pellate and  not  original  jurisdiction  in  such 
eases,  both  by  the  Constitution  and  by  the 
.Judiciary  Act  of  ITS9.  Before  an  appeal  can 
be  prosecuted,  something  must  be  adjudged  to 
appeal  from.  And  in  the  second  place,  if  it  be 
once  established  that  causes  can  be  sent  here  by 
mere  transfer,  nothing  having  been  decided 
below,  we  must  be  overwhelmed  by  such  causes, 
there  being  now  thirty  courts  and  more  that 
may  send  them  up.  This  is  one  evil  intended 
to  be  avoided  by  the  framers  of  the  Constitu- 
tion, when  the  Supreme  Court  was  excluded 
from  the  exercise  of  original  jurisdiction  in 
cases  like  the  present. 

Order. 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel;  on  consideration 
13  Its 
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whereof,  it  ia  now  here  ordered,  adjudged  and 
decreed  b;  thia  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
ume  ia  herefaj  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
that  court  to  take  such  proceedings  therein  as 
may  be  necessary  to  carry  into  eScct  the  opin- 
ion of  this  court. 


ROBERT  JEMISON,  Jr. 

Statute  of  limitations  in  lex  fori — same  of  at 
other  State  where  contraet  is  made,  was  n 
dafenae. 

□  secraed  In  the  Stal 


rsble,  and  tbe  c 


Its  political  jurlsdlctlo 


by  the  If 


T  upon 


t  the  statute  a: 


;    contracts,   either 


.  .  pon  the  parties  to 
well-kaown  coses,  are  to  be  expounded 
d  contractus;  but  suits  broucht  to  cn- 
irncts,  either  lu  the  Btate  whera  tbev 
were  maoe  or  In  the  courts  of  other  Slates,  are 
subject  to  the  remedies  of  the  forum  In  which  the 
■nit  Is.  lacludlDfc  that  of  statutes  of  Itmltatioa. 

The  cases  of  Leroy  t.  CrowQlushleld,   2  Mbbou, 
SBl,  BDd  McElmoTle  T.  Cohen,  IS  Peters,  312.  ei- 


States  for  the  Middle  District  of  Alabama. 

Townsend  was  a  citizen  of  the  State  of  Mis- 
sisBippi,  and  Jonison  of  Alabama,. 

In  September,  1S44,  Jcmiaon  brought  a  suit, 
In  the  Diatriet  Court  of  the  United  Stntes  for 
the  Middle  District  of  Alabama,  against  Totvns- 
end.  who  was  in  Alabama, 

The  nature  of  the  suit  is  explained  in  the 
following  short  specification  of  claim,  filed  by 
the  counsel  for  the  plaintiff: 

"This  action  is  brought  to  recover  dmnaBea 
for  the  n  on  performs  n  CO  of  an  afrrecment  made 
by  the  defendant  ivith  the  plaintiff,  that  if  the 
plaintiff  would  procure,  take  up,  and  obtain  a 
note  made  by  Robert  Weir,  A.  F.  Younf;,  and 
the  said  defendant,  and  Henry  Buchanan,  for 
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terest  after  maturity,  if  not  punctually  paid, 
but  upon  which  note  the  said  A.  F.  Young  wai 
to  pay  the  said  bonk  $1,000;  and  would  also 
procure,  take  up,  and  obtain  a  note,  made  by 
the  said  defendant  and  A,  F.  Young,  Andrew 
Weir,  and  Henry  Buchanan,  dated  Columbus, 
April  12,  1839,  for  $4,000,  payable  nine  month* 
after  the  24th  of  April,  1839,  to  the  Mississippi 
Union  Bank,  at  its  banking-house  in  Jackson, 
to  bear  ten  per  cent,  interest  after  maturity,  it 


note,  made  by  John  I 
end  (the  said  defendant),  Eli  Abbott,  and 
Somnel  D.  Lauderdale,  dated  Columbus,  Mis- 
sissippi, May  24th,  *1830,  for  $0,806,50.  [■40B 
payable  six  months  after  date  to  the  Commer- 
cial Bank  of  Columbus,  or  order,  at  their  bank; 
which  agreement  tbe  defendant  wholly  failed 
to  perform,  although  the  plaintiff,  upon  his 
part,  fully  performed  the  said  agreement.  Otb- 
er  counts  will  be  added  in  the  declaration. 

Attest:  Crabb  £  Cochran, 

"Plaintiff's  Attorneys." 

The  declaration  set  forth  the  transaction  with 
more  particularity,  and  also  contained  the  eoa- 
mon  money  cotmts  and  an  account  stated. 

To  the  first  count  the  plaintiff  in  error 
pleaded  in  bar.  First,  that  the  promise  waa  un- 
written, made  in  MissisBippi,  and  to  be  per- 
formed there,  and  was  made  mor«  than  tnrae 
years  before  the  suit;  and  that  b^  the  statata 
of  limitations  of  Mississippi,  the  right  of  action 
ia  barred  upon  such  a  promise  after  three  year*. 
Second,  the  same  matter,  with  an  arerment  titat 
the  cause  of  action  accrued  in  Miasisaippi  more 
than  three  years  before  this  suit.  To  thcM 
pleaa  there  was  a  demurrer.  To  this  flr«t  count 
the  plaintiff  in  error  further  pleaded,  as  to  par- 
cel thereof,  non  assumpsit,  and  as  to  the  resi- 
due, a  former  action  hroupht  and  judgment  re- 
covered  by  the  defendant  in  error  against  him. 
The  defendant  in  error  joined  issue  on  the  part* 
of  this  plea  respectively,  to  the  court  and  to 
the  country. 

To  the  whole  deelarntion  the  plaintiff  in  error 
pleaded  non  aaanmpsit,  on  which  issue  was 
joined;  and  also  that  the  causes  of  action  ac- 
crued more  than  three  years  before  suit,  ana^ 
ring  himself  to  have  been  a  citizen  of  Mississip- 
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s.  4  McLena.  .121:  rii'nklns  v.  Bnrnev. 
Levy  T.  Boas.  2  Bailey.  217:  Hlmon 


v.  Townes.  1  Hill,  S.  C.  43i> :  Ward  t.  nallan.  S 
Dall.  217:  Ward  t.  Hallnrd.  1  Ycali-».  329:  Rich- 
ard V.  BIcklM.  13  Serg.  &  11.  .tn.T ;  Jon-a  v.  Hook.  1 
Hand.  303  ;  Nash  t.  Tuppir,  1  Cnlnes,  403;  Runic* 
V.  Kr>eler.  3  Johns.  263 :  Lincoln  v.  Batelte,  • 
Weiitl.  475:  Wllllnms  v.  Preiton,  3  J.  J.  Marsh. 
~-"      "■      "■         Hall,   11   Johns.   1C8 ;  Cartler  T. 
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pi.  «nd  that  the  promisea  were  there  nutde  and 
there  to  be  performed;  and  to  this  plea  the 
Jtlendant  in  error  demurred. 

b  this  state  of  the  pleading!,  the  cause  came 
a  for  trial,  on  the  7th  of  December,  1846,  when 
the  following  proceedings  were  had; 

This  da;  came  said  parties,  hy  their  attor- 
nejt,  and  the  demurrer  to  the  first  three  pteag 
oF  the  said  defendant,  by  him  above  pleaded, 
eaminc  on  to  be  heard,  and  having  been  fully 
argmd  by  counsel,  and  understood  by  the 
omrt.  It  is  adjudged  by  the  court  that  the  said 
Ent  three  pleas  by  the  defendant  above  plead- 
ed and  tbe  mattere  therein  alleged,  are  insuIB- 
diat  in  law  to  bar  the  said  plaintiff  from  bav- 

Bor  maintaining  his  said  action  against  said 
rndant;  and  tbe  court  doth  accordingly  sub- 
taiB  tbe  laid  demurrer.  And  as  to  ao  much  of 
the  Mid  fourth  plea  by  the  said  defendant,  by 


ty-OBO  dollars  and  eighty-eight  cents  in  the 
District  Court  of  the  United  States  for  the 
Northrm  District  of  Mississippi,  on  account  of 
tlw  tu^ertakiog  of  the  said  defendant  'to  pay 
tloee  thousand  dollars,  or  any  other   part   or 

reel  of  the  said  note,  made  %  the  said  John 
Janes.  Thomas  Townsend,  Eli  Abbott,  aud 
Sanmel  D.  LaoderdaJe,  in  consideration  that  the 
Mid  plaintiff  would  pay  three  thousand  dollars, 
w  aBT  other  part  or  parcel  of  the  note  made 
tr  Tbonaas  Townsend.  A.  7.  Young,  Andrew 
WMF,  and  Henry  Buchanan,*  and  set  out  at 
large  in  aaid  count,  on  which  issue  was  joined 
tft  tke  court,  the  record  therein  referred  to  be- 
lag  taen  and  inspected  by  tbe  court,  and  tbe 
HOC  being  fully  considered,  the  court  adjudged 
that  there  is  such  a  record,  as  alleged  in  said 
■tea,  or  a  letnverj  on  the  promise  of  the  said 
Aootas  Townsend  to  pay  on  the  note  of  the  said 
Jtdin  B.  Jones,  Thomas  Townsend,  Eli  Abbott, 
•ad  Samoel  D.  landerdale,  mm  mentioned  in 
Mid  irfcaT  the  like  amount  that  should  b^  paid 
by  pLainlifl  on  the  note  of  the  said  Thomat 
Towoi^nd,  A.  F-  Young,  Andrew  Weir,  and 
Henry  Buchanan.  And  as  to  tbe  reaidue  of  said 
[oortb  plea,  and  the  fifth  plea,  npon  which 
JMue  was  taken  to  tbe  coan:r7.'.  thereupon  eamc 
a  jury  of  good  and  lawful  m^n.  to  wit,  Amos 
Brifgi,  and  clcTca  olber;.  vh-r.  being  impan-  I 
ebd,  tried,  and  swcim  tbe  tn::h  to  sat  upon  , 
the  iMDca  joined.  u;>,n  their  oaths  4a  say.  tbey 
1^  the  laraeB  in  :aror  of  the  p:ain'iff,  an.i 
usrM  his  damages  at  iaax  tb'^j^iad  six  bun- 
Itcd  and  forty-five  dollira.    It  is  ti;^refor*  eon- 


hundred  and  forty-Qve  dollars,  the  daRiagea  by 
tbe  JU17  assessed  as  aforesaid,  In  manner  and 
form  aforesaid,  together  with  the  eosta  In  this 
behalf  eipended." 

Townsend  sued  out  a  writ  of  error,  and 
brought  the  ease  up  to  this  court. 

It  was  argued  by  Mr.  Key  for  tbe  plaintiff  in 
error,  and  Mr.  Lawrence  and  Mr.  Badger  for 
the   defendant  in   error. 

Mr.  Key: 

The  questions  now  presented  for  considera- 
tion arise  from  the  pleas  of  Townsend  to  tbe 
declaration. 

To  the  first  three  pleas  the  plaintiff  below 
demurred;  and  it  is  submitted,  that  the  court 
erred  in  sustaining  this   demurrer. 

1.  Tbe  substance  of  these  pleas  Is  the  bar  of 
the  statute  of  limitations  of  the  State  of  Mieds- 
sippi,  and  it  is  contended  for  the  plaintiff  In 
error  that  they  were  vaJid  pleas.  The  general 
principle  muet  be  admitted  as  settled,  ^t,  to 
personal  contracts,  the  lex  loci  contractus  gov- 
erns in  all  questions  relating  to  the  eonstrue- 
tion  *or  validity  of  the  contract,  in  [*4]0 
whatever  country  or  State  the  action  may  be 
brought.  Laws  of  limitation,  it  has  been  gen- 
erally decided,  affect  the  remedy,  and  the  lex 
fori,  or  the  law  of  tho  place  where  the  action  is 
instituted,  prevails.  But  the  question  now 
presented  is,  whether  these  pleas  are  not  valid, 
the  statute  of  Mississippi  having  complolely 
run  against  the  plaintiff  Jemison,  the  bar  being 
perfected,  and  nis  remedy  in  that  State  •>- 
tingulsbed. 

It  is  thought  that  this  is  an  open  question. 
Tbe  decisions  of  this  court,  touching  the  gen- 
eral question  as  to  tbe  effect  of  itatutei  of  lim- 
itation, are  to  be  found  in  the  following  cases: 
Hawkins  v.  Barney,  6  Peters,  407,  Bank  of 
United  States  v.  Donnally,  S  Peters,  361,  McEI- 
moyle  v.  Cohen,  13  Peters,  312.    The  decisions 

these  cases  will  be  found,  upon  examination. 

it    to    have    settled    the    present    questinn 

at  see  L.eroT  v.  Crown insbield,  2  Mason,  151, 

^11   V.   Morriwn,   1   Peters,   373,  Go'xlRian   v. 

uulu,  8  Porter,  Ala.,  >;i,  Davis  t.  Minor  and 

Wife.   I  II'jw.  Misi.  lU.     It  will  be  perceived 

by   the  two  cases  last  cited,  that  the  highest 

court  of  th»  State  of  Alabama  bnt  decided  in 

favor  of  the  validity  of  a  plea  of  liniitations  of 

another  State,  when  the  bar  baa  been  perfect 

ed;  and  the  High  Court  of  Errors  fit  the  Stat'- 

of  Mississippi  has  affirmed  tbe  same  jirin'^ijih.  In 


V.  Evope.  T  Ind.  91 :  XACiittXtT  T.  IntiUzt.  »  i 
lad-  3*u :  Pit-.«r>-j=  v.  Ci;:**,  1  How.  SiO ;  Terrj 
T.  Aadenoa.  5  Ot:a.  tSi :  Van  ALri£»  r.  I^MOe*. 
IB  IlL  29):  Fcane  v.  Vl:-:z.  '  b.  llia-  '.•.I; 
tlwlk  V.  Harpbr.  1  Vvrr-i.  SJl.  Ba  set  Er.dHr  | 
t.  DarlaOD.  2  Ba.-^  <:L  ITT:  '.ar,-^  T.  HtKeib  : 
Sac  (Ark.)  «M :  U-Knr.  M-AjkAx.  S  £^c  "' 
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Lenyy  t.  Crowninahield,  Judge  Story  felt 
Btrained,  by  the  deciaions  of  the  courts  of  the 
States  in  which  the  parties  respectively  resided, 
to  decide  the  question  contrary  to  hia  own  judg- 
ment; but  the  highest  courts  of  the  States  in 
which  the  parties  to  this  suit  are  respectively 
resident  hare  decided  in  accordance  with  that 
judgment. 

2.  Are  not  these  pleas  within  the  lex  fori  of 
Alabamal  It  ia  true  they  are  not  pleas  of  any 
statute  of  limitations  of  that  State,  but  they 
are  framed  in  conformity  with  the  decisions  of 
the  Supreme  Court  of  the  State,  which  declares 
that  a  plea  of  the  statute  of  limitations  of  an- 
other State,  if  the  bar  of  the  statute  has  been 
perfected,  is  a  valid  plea  in  the  State  of  Ala- 
bama.    Goodman  v.  Munka,  before  cited. 

The  power  of  the  Supreme  Court  of  the  State 
to  decide  and  settle  the  law,  as  to  what  pleas 
should  be  good  in  the  courts  of  that  State,  can- 
not be  questioned.  The  court  below  should 
have  been  guided  by  this  decision,  and  was 
bound  to  adopt  it.  A  fixed  and  received  con- 
atructioa  by  a  State  court  of  its  Etatute  laws, 
must  furnish  the  rule  of  decision  to  the  federal 
courts,  ard  it  is  immaterial  whether  tbe  deci- 
sions of  the  State  courts  are  grounded  upon 
statutes  of  the  States,  or  form  a  part  of  the 
unwritten  law;  and  such  decisions  are  entitled 
to  the  same  respect  as  those  which  are  given 
411*]  on  the  conatruction  of  local  'statutes. 
Henderson  and  Wife  v.  GrilTm,  6  Peters,  IM; 
Jackson  v.  Chew,  12  Wheaton,  163;  Leroj  v. 
Crownin shield,  2  Mason,  161. 

The  decision  of  a  question  of  local  law  by  the 
highest  tribunal  of  a  State  is  considered  final 
by  this  court.  Rowan  et  al.  t.  Runnels,  6  How- 
ard, 134.  It  is  submitted,  therefore,  that  the 
first  three  pleas  are  good,  according  to  the  set- 
tled law  of  Alabanm. 

3.  The  plaintiff  in  error  contends  that  the 
fourth  pica  should  have  been  adjudged  a  bar 
to  the  whole  action  in  the  court  below.  The 
plea  states,  that,  upon  the  identical  cause  of  ac- 
tion, a  suit  had  been  instituted  by  the  plaintiff 
below  in  a  court  of  competent  jurisdiction  in 
tbe  State  of  iSlississippi.  A  judgment  was  ob- 
tained in  favor  of  said  plaintiff,  and  was  subse- 
quently paid  and  satislied. 

A  judgment  obtained  in  one  State  is  conclu- 
•ive  in  every  other  State,  and  extinguishes  the 
original  ground  of  action.  Qreen  v.  Sarmiento, 
Pet.  C-  C.  74. 

It  cannot  be  contended  that  the  judgment  re- 
ferred to  applied  to  a  part  only  of  the  said 
Jemison's  claim-  The  record  shows  that  the 
whole  claim  was  included  in  the  snit  in  Missis- 
sippi- But,  admitting  the  suit  to  have  been 
brought  for  a  portion  only,  still  tbe  same  prin- 
ciple applies;  the  cause  of  action  was  founded 
upon  one  promise.  A  plaintiff  cannot  divide  one 
entire  cause  of  action,  so  as  to  maintain  two 
suits  upon  it,  without  the  defendant's  consent; 
if  he  attempt  so  to  do,  a  recovery  in  the  first 
suit,  though  for  less  than  bis  whole  demand,  is 
a  bar  to  the  second.  Ingraham  v.  Hall,  11  Serg. 
&,  Rawte,  78;  Crips  v,  Talvande,  4  McCord,  20; 
Smith  v.  Jones,  IG  Johns.  229;  Mandeville  v. 
Welch,  6  Wheaton,  277;  Tieman  v.  Jackson,  S 
put-  680;  Shankland  v.  Corp.  of  Washington, 
Ibid.,  390. 

If  it  be  contended  that  the  judgment  ob- 
tained in  Mississippi  wu  pleaded  in  the  said 
1»« 


fourth  plea  only  to  a  portion  of  the  deelanitk^ 
and  that  it  was  not  pleaded  in  bar  of  the  wliola 

action,  and  that  the  point  was  not  presented  ta 
the  court  beiow,  and  that  this  court  will  not 
reverse  the  judgment  upon  a  point  which  waa 
not  presented  for  the  consideration  of  the  court, 
I  refer  to  Stephen  on  Pleading,  pp.  117,  IIS, 
lie,  120,  144,  145,  146;  Slacum  v.  Pomery,  8 
Cranch,  221,  Cobena  r.  State  of  Virginia,  0 
Wheaton,  409,  410,  United  States  v.  Carlton, 
1   GaU.  400. 

The  counsel  for  tbe  defendant  in  error  con- 
tended, 

First,  that  tbe  three  pleas  of  the  itatnte  of 
limitations  were  bad  in  law,  and  therefore  were 
properly  overruled  by  the  court.  'The  [*41l 
limitation  of  actions  by  statute,  affecting  oalj 
the  remedy  and  not  the  merits,  furnishes  a 
rule  of  decision  only  in  the  forum  of  that  coun- 
try which  makes  tbe  statute,  and  not  touching 
the  merits,  nor  being  any  part  of  the  contract, 
cannot  be  extended  to  the  courts  of  another 
country-  Williams  v.  Jones,  13  East,  439;  He- 
Elmoyle  v.  Cohan,  13  Fet.  312;  Story's  ConL 
of  Laws,  sees.  576  to  582. 

The  statute  of  Mississippi  is  merely  a  statute 
of  limitations,  affects  the  remedy  or  right  of 
action  only,  and  does  not  extinguish  tbe  debt, 
the  claim  or  title  ipso  facto,  and  make  it  a  ani- 
lity. This  appears  both  from  the  plea  and  tnm 
the  statute  itself.     Miss.  Code.  835.  82n. 

Second.  If  in  any  cose  the  statute  of  Missis- 
sippi could  be  used  to  affect  tbe  action  in  A1a> 
bama,  it  must  be  where  the  party  sued  had  al- 
ways been,  from  tbe  time  thd  cause  of  action 
accrued,  until  the  bar  became  complete,  within 
the  jurisdiction,  and  liable  to  the  proeeu,  of 
the  courts  of  Mississippi.  But  the  pleaa  hem 
do  not  show  this,  the  averment  beijig,  "that) 
on  the  1st  of  January,  1839,  he  was,  and  from 
thenoe  hitherto  hath  been,  and  still  is,  a  reai- 


dent  and  citizen  of  the  State  of  Mississipm,  and 
"'  "' — '  "   "    "  ■      "■'"  id  actujJ  pr«a- 

Story's  Confi. 


not  elsewhere."    But  residence  and  actus 
ence  are   not  in  law  identical. 
of  Laws,  sees.  46,  47. 

Absence  from  a  State  does  not  imply  loM 
either  of  citizenship  or  residence;  whether 
either  is  lost  depends  upon  the  intent  of  U* 
party,  and  other  matters.  If  the  absence  ba 
temporary,  and  with  an  intent  to  return,  no 
loss  of  citizenship  or  residence  follows.  A  judg* 
of  this  court  while  in  Washington  during  u* 
term,  a  gentleman  visiting  a  watering  plooa 
in  another  State  during  the  summer,  »  nwi^ 
chant  visiting  New  York  to  purchase  goods,  k 
member  o^  Congress  attending  a  session  of  the 
Senate  or  Douse,  arc  all  and  each,  during  tlie 
whole  time  of  such  temporary  alwence,  dtueai^ 
and  in  law  residents,  of  the  StatM  in  which 
they  have  their  permanent  domicii. 

It  was  incumbent  upon  the  plaintiff  in  enw, 
therefore,  to  show  by  precise  and  accurate  am- 
ment,  not  that  he  was  a  citizen  and  resident, 
but  that  he  was  not  in  fact  absent  tnai  Ui 
residence  for  three  years  from  the  time  the 
cause  of  action  accrued,  and  therefore  for  tbt 
whole  time  amenable  to  prooeM  under  the  law 
of  Mississippi. 

If,  then,  consistently  with  the  aTennent  1 
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4IS*]  state  of  the  pleading,  ought  *to  have 
been  mlmitted,  and,  according  to  strict  tech- 
neal  ralea,  innst  hAve  been  submitted;  that  it 
dOM  not  appear,  and  will  not  b«  intended,  that 
utj  dMUBges  were  given  on  account  of  matters 
OBt  of  the  Usues.  or  which  should  have  bran 
(lelnded  from  consideration  by  reason  of  the 
pdgment  given  by  the  court  upon  the  plea  of 
tonatx  iceovery,  or  the  state  of  the  pleadings. 

Itr-  Justice  Wayne  delivered  the  opinion  of 
the  eonrt: 

This  anit  hka  been  brought  here  from  the 
Dutrict  Court  of  the  United  States  for  the 
lGddl«  Diatrict  of  Alabama.  The  defendant  in 
the  eonrt  below,  appellant  here,  besides  other 
■leas,  pleaded  that  the  cause  of  action  accrued 
B  liDsaiuippi  more  than  tbree  years  before  tlic 
ndt  wsa  brought;  and  that  the  MissiasLppi 
ftatute  of  limitations  barred  a  recovery  in  the 
Diltrkt  Court  of  Alabama.  The  plaintiiT  de- 
mnrrad  to  the  pies.     The  court  auatained  the 

We  do  not  think  it  necessary  to  do  more  than 
t*  decide  UuB  point  in  the  ease. 

The  rule  in  the  courts  of  the  United  States, 
ta  nniect  to  pleas  of  the  statutes  of  limitation 
haa  afw»7S  been,  that  they  strictly  affect  the 
T^edy,  and  not  the  merits.  In  the  case  of 
MeDmoyle  r.  Cohen,  13  Peters,  312,  this  point 
wss  raised,  and  id  decided.  All  of  the  judges 
were  present  and  assented.  The  fullest  exami- 
■atioB  was  then  made  of  all  the  authorities 
nion  the  snbject,  in  connection  with  the  diver- 
mtin  of  opinion  among  jurists  about  it,  and  of 
all  those  eonaidentions  which  have  induced 
Ijipalattiret  to  interfere  and  place  a  limitation 
syoB  the  bringing  of  actions. 

We  thonriit  then,  and  still  think,  that  it  has 
tmymt  a  toimolary  in  international  jurispru- 
dnee,  that  all  suits  must  be  brought  within 
the  period  prescribed  by  the  local  law  of  the 
eoBBtrj  where  the  suit  is  brought — the  lex 
foci;  otherwise  the  suit  would  be  barred,  unless 
the  plaintiff  can  bring  himself  within  one  of  the 
exceptions  of  the  statute,  if  that  is  pleaded  by 
tk  tefcndsnt.    This  rule  is  as  fully  recognized 


s  it  ii 


nthe 


_    .  I  (ten  referred  to  authorities  in  the 

— — — '  law,  and  to  a  summary  of  them  in 
teeign  jorispmdence.  Burge'i  Com.  on  Col,  and 
Par.  LAWS.  They  were  subsequently  cited,  with 
others  besides,  in  the  second  edition  of  the 
CnOiA  of  Laws,  4S3.  Among  them  will  be 
foond  tbs  ease  of  Leroy  v.  &owninihieId,  2 
ICaaoB,  ISl,  so  much  relied  upon  by  the  ooun- 
sel  IB  this  ease. 

Keitber  the  learned  examination  made  in 
that  ease  of  the  reasoning  of  jurists,  or  the  final 
414*]  eonelusion  of  the  judge,  in  'opposition 
Id  his  own  inclinations,  escaped  our  attention. 
Iihrrl.  he  was  here  to  review  them,  with  those 
of  ns  now  in  the  ooort  who  had  the  happiness 
and  benefit  of  being  associated  with  him.  He 
4U  so  with  the  same  sense  of  judicial  obliga. 
tfaa  for  the  maxim.  Stare  decisis  et  non  quieta 
Morcref  whi^  marked  hia  official  career.  His 
la^nagc  in  the  case  in  Hason  fully  illustrates 
it:  "Bat  I  do  not  sit  here  to  consider  what  in 
thinfj  ought  to  be  the  tme  doctrines  of  the 
law,  following  them  out  upon  principles  of 
IS  It.  ad. 


Ehilosophy  and  juridical  reasoning.  My  faum- 
ler  and  safer  duty  is  to  administer  the  law  as 

1  find  it,  and  to  follow  in  the  path  of  authority, 
where  it  is  clearly  defined,  even  thout^h  that 
path  may  have  been  explored  by  guides  in 
whose  judgment  the  most  implicit  confidence 
might  not  have  been  originally  reposed.  Then 
follows  this  declaratibn;  "It  does  appear  to  me 
that  the  question  now  before  the  court  has  been 
settled,  BO  far  as  it  could  be,  by  authorities 
which  the  court  is  bound  to  respect."  The 
error,  if  any  has  beeu  committed,  is  too 
strongly  engrafted  into  the  law  to  be  removed 
without  the  interposition  of  some  superior  au- 
thority. Then,  in  support  of  this  declaration, 
he  cites  Huberus,  Voet,  Pothier,  and  Lord 
Kames,  and  adjudications  from  £ii<;li£h  and 
American  courts,  to  show  that,  whatever  may 
have  been  the  difTerences  of  opinion  among 
jurists,  the  uniform  administration  of  the  law 
has  been,  that  the  lex  loci  contractus  expounds 
the  obligations  of  contracts,  and  that  statutes 
of  limitation  prescribing  a  time  after  which  a 
plaiittifT  shall  not  recover,  unless  he  can  brinj; 
himself  within  its  exceptions,  appertain  ad 
tempus  et  modum  actionis  instituendie  and  not 
ad  valorem  contractus.  Williams  v.  Jones,  13 
East,  439;  Nash  v.  Tupper,  I  Caines,  402;  Rug- 
gles  V.  Keeler,  3  Johns.  293;  Fearsall  v.  Dwiglit, 

2  Mass.  S4;  Decouche  v.  Savetier,  3  Johns.  Ch. 
130,  218;  MeCIuny  v.  SiUiman,  3  Peters,  27li; 
Bawkins  v.  Barney,  5  Peters,  467;  Bank  of  the 
United  States  v.  Donnally,  8  Peters,  361;  Uo- 
Elmoyle  v.  Cohen,  13  Peters,  3!2. 

There  is  nothing  in  Shelby  v.  Guy,  11  Wheat- 
on,  3S1,  in  conflict  with  what  this  court  de- 
cided in  the  four  last,  mentioned  cases.  Its  ac- 
tion upon  the  point  has  been  uniform  and  de. 
cisive.  In  cases  before  and  since  decided  in 
England,  it  will  be  found  there  has  been  no 
fluctuation  in  the  rule  in  the  courts  there.  Tlie 
rule  is,  that  the  statute  of  limitations  of  the 
country  in  which  the  suit  is  brought  may  be 
pleaded  to  bar  a  recovery  upon  a  contract  made 
out  of  its  political  jurisdiction,  and  that  the 
limitation  of  the  lex  loci  contractus  cannot  be. 
2  Bingham,  New  Cases,  202,  211;  Don  v.  Lipp- 
mann,  6  Clark  &  Fin.  1,  16,  17.  It  has  be- 
come, as  we  have  already  said,  a  fixed  rule  of 
the  "jus  gentium  privatum,  unalterable,  [*41ft 
in  our  opinion,  either  in  England  or  in  the 
States  of  the  United  States,  except  by  legisla- 
tive enactment. 

We  will  not  enter  at  large  into  the  learning 
and  philosophy  of  the  question.  We  remem- 
ber the  caution  given  by  Lord  Stair  in  the  sup- 
plement to  his  Institutes  (p.  852),  about  citing 
as  authorities  the  works  and  publications  of 
foreign  jurists.  It  is  appropriate  to  the  occa- 
sion, having  been  written  to  correct  a  mistake 
of  Lord  Tenterden,  to  whom  no  praise  could 
be  given  which  would  not  be  deserved  by  his 
equally  distinguished  contemporary.  Judge 
Story.  Lord  Stair  says;  ''There  is  in  Abbott's 
Law  of  Shipping  (5th  edition,  p.  365)  a  singu- 
lar mistake;  and,  considering  the  justly  emi- 
nent character  of  the  learned  author  for  ex. 
tensive,  sound,  and  practical  knowledge  of  the 
English  law,  one  which  ought  to  operate  as  a 
lesson  on  this  side  of  the  Tweed,  as  well  as  on 
the  other,  to  be  a  little  cautious  in  citing  the 
works  and  publications  of  foreign  jurists,  since, 
to  comprehend  their  bearings,  such  a  knowl- 
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edze  of  the  foreign  law  aa  is  scarcely  attain- 
able as  Bbsolotelf  requisite.  It  is  magnificent 
to  array  authorities,  but  somewhat  humiliating 
to  be  detected  in  errors  concerning  them;  yet 
how  can  errors  be  avoided  in  such  a  case,  when 
every  day's  experience  warns  us  of  the  prodig- 
ious study  necessary  to  the  attainment  of  pro- 
fieicney  in  our  own  lawl  My  object  in  advert- 
ing to  the. mistake  in  the  work  referred  to  is, 
not  to  depreciate  the  author,  for  whom  I  en- 
tertain unfeigned  respect,  but  to  show  that, 
since  even  so  justly  distinguished  a  lawyer  fails 
when  he  travels  beyond  the  limits  of  his  own 
code,  the  attempt  must  be  Infinitely  hazardous 
with  ottiers." 

We  will  now  venture  to  suggest  the  causes 
wbich  misled  the  learned  judge  in  Leroy  v. 
CrowninsUield  into  a  conclusion,  Uiat,  if  the 
question  before  him  had  been  entirely  neiv,  his 
inclination  would  strongly  lead  him  to  declare, 
that  where  all  remedies  are  barred  or  dis- 
charged by  the  lex  loci  contractus,  and  have  op- 
erated upon  the  case,  then  the  bar  may  be 
pleaded  in  a  foreign  tribunal,  to  repel  any  suit 
brought  to  enforce  the  debt. 

We  remark,  first,  that  only  a  tew  of  the 
civilians  who  hare  written  upon  the  point  differ 
from  the  rule,  that  statutes  of  limitation  relate 
to  the  remedy  and  not  to  the  contract.  If  there 
is  any  case,  either  in  our  own  or  the  English 
courts,  in  which  the  point  is  more  discussed 
than  it  is  in  Leroy  v.  Crowninsbield,  we  are  not 
acquainted  with  it.  In  every  case  but  one, 
either  in  England  or  in  the  United  States,  in 
which  the  point  has  since  been  made,  that  case 
has  been  mentioned,  and  it  has  carried  some  of 
our  own  judges  to  a  result  which  Judge  Story 
himself  did  not  venture  to  support. 
4H*]  'We  do  not  find  him  pressing  his 
argument  in  Leroy  v.  Crowninshield  in  the  Con- 
flict of  Laws,  in  which  it  might  have  been  ap- 
propriately done,  if  his  doubts,  for  so  he  calls 
tbem,  had  not  been  removed.  Twenty  years 
had  then  passed  between  them.  In  all  that 
time,  when  so  much  had  been  added  to  his 
learning,  really  great  before,  that  by  common 
consent  he  was  estimated  in  jurisprudence  par 
summia,  we  find  him,  in  the  Conflict  of  Laws, 
stating  the  law  upon  the  point,  in  opposition  to 
his  former  doubts,  not  in  deference  to  author- 
ity nlone,  but  from  declared  conviction. 

T!ie  point  had  been  examined  by  bim  in 
Ijeroy  v.  Crowninshield  without  any  considera- 
tion of  other  admitted  maxims  of  interiialional 
jurisprudence,  having  a  direct  bearing  upon 
the  subject.  Among  others,  that  ttie  obligation 
of  every  law  is  confined  to  the  State  in  which 
it  is  established,  that  it  can  only  attach  upon 
those  who  are  ita  subjects,  and  upon  others  who 
are  within  the  territorial  jurisdiction  of  the 
State;  that  debtors  can  only  be  sued  in  the 
courts  of  the  jurisdiction  where  they  are;  that 
all  courts  must  judge  in  respect  to  remedies 
from  tiieir  own  laws,  eicept  when  convention- 
all3',  or  from  the  decisions  of  c<iurts,  a  comity 
lias  been  estatilisbcd  between  Stutes  to  enforce 
in  the  courts  of  each  a  particular  law  or  prin- 
ciple. When  there  is  no  positive  rule,  nllirm- 
lag,  denying,  or  restraining  the  operation  of 
foreigu  lawn,  courts  establisli  n  comity  for  such 
as  arc  not  ivpu^nant  lo  tlic  p[>licy  or  in  conllict 
with  the  laws  of  the  State  from  which  they  de- 
rive llieir  organisation.  We  are  not  aware, 
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except  as  it  has  been  brought  to  our  noUee  hy 

two  cases  dted  in  the  argument  of  this  cause, 
that  it  hat  ever  been  done,  either  to  give  or  to 
take  away  remedies  from  suitors,  when  there 
is  a  law  of  the  State  where  the  suit  is  brought 
which  regulates  remedies.  But  for  the  founda- 
tion of  comity,  the  manner  of  its  exercise,  and 
the  extent  to  which  courts  can  allowably  carry 
it,  we  refer  to, the  case  of  The  Bank  of  Augusta 
V.  Earle  (13  Peters,  519,  S80;  Conflict  of  Iaws, 
Comity) . 

From  what  has  just  been  said,  it  must  he 
i-een,  when  it  is  claimed  that  statutes  of  limita- 
tion operate  to  extinguish  a  contract,  and  for 
that  reason  the  statute  of  the  State  in  wbieh 
the  contract  was  made  may  be  pleaded  in  a 
foreign  court,  that  it  is  a  point  not  standing 
alone,  disconnected  from  other  received  maxims 
of  international  jurisprudence.  And  it  may 
well  be  asked,  before  it  is  determined  other- 
wise, whether  contracts  by  force  of  the  differ- 
ent statutes  of  limitation  in  States  are  not  ex- 
ceptions from  the  general  rule  of  the  lex  lod 
contractus.  There  are  such  exceptions  for  dis- 
solving and  discharging  contracts  out  of  the 
"jurisdiction  in  which  they  were  made.  ['411 
The  limitations  of  remedies,  and  the  forms  and 
modes  of  suit,  make  such  an  exception-  Confl. 
of  Laws,  271,  and  624  to  627.  We  may  then 
infer  that  the  doubts  expressed  in  Leroy  v. 
Crowninshield  would  have  been  withheld,  if 
the  point  had  been  considered  in  the  oonneetion 
we  have  mentioned. 

We  have  found,  too,  that  several  of  the  dril- 
ians  who  wrote  upon  the  question  did  so  with* 
out  having  kept  in  mind  the  difference  between 
the  positive  and  negative  prescription  of  the 
civil  law.  In  doin^  so,  some  of  them — ni>t  re- 
garding the  latter  in  its  more  extended  signifi- 
cation as  including  all  those  bars  or  exceptions 
of  law  or  of  fact  which  may  be  opposed  to  tlw 
prosecution  of  a  claim,  as  well  out  of  the  juris- 
diction in  which  a  contract  was  made  as  io  it — 
were  led  to  the  conclusion,  that  the  prescrip- 
tion was  a  part  of  the  contract,  and  not  the 
denial  of  a  remedy  for  its  enforcement.  It  maj 
be  as  well  here  to  state  the  difference  between 
the  two  prescriptions  in  the  civil  law.  Posi- 
tive, or  the  Roman  usucaptio,  is  the  acquisitioti 
of  property,  real  or  personal,  immovable  or 
movable,  by  the  continued  possession  of  the 
acquirer  for  such  a  time  as  is  descrilied  by  the 
law  to  be  suibcient.  Erskine's  Inst.  666.  "Ad- 
jectio  dominii  per  continuationem  posfiessionis 
temporis  legi  deflniti."     Dig.  3. 

Negative  prescription  is  the  loss  or  forfeit- 
ure of  a  right,  by  the  proprietor's  neglecting  to 
exercise  or  prosecute  it  during  the  whole  period 
which  the  law  hath  decliired  to  be  suScieBt 
to  infer  the  loss  of  it.  It  includes  the  formtf, 
and  applies  also  to  all  thOHe  demands  whkh 
are  the  subject  of  personal  actions.  Erskine's 
Inst.  660,  and  3  Burge,  2G. 

Most  of  the  civilians.  Iiowever,  did  not  lose 
sight  of  the  diflcrcncea  between  these  prescrip- 
tions, and  if  their  reasons  for  doing  so  had 
been  taken  as  a  guide,  instead  of  some  expres- 
sions used  by  them,  in  respect  to  what  may  be 
presumed  as  lo  tlie  cxtlnclion  or  payment  of  ■ 


pn-ssed    concerning    the    correctness    of    their 

other  conclusion,  that  statutes  of  limitation  in 
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■aita  upon  contrmcU  only  relate  to  the  remedy. 
Bat  tut  wms  not  dooe,  and,  from  Rome  exprea- 
aioni  of  Potltier  and  Lord  Kames,  it  was  said, 
If  the  atatute  of  limitationB  does  create, 
proprio  Tigore,  a  presumption  of  the  extincti 
i>r  parmont  of  the  debt,  which  all  nations  ought 
to  ngard.  it  is  not  easr  to  aee  why  (lir  pre- 
tnmptioii  of  aueh  payment,  thus  arising  from 
the  lex  loci  contractus,  should  not  be  aa  conclu- 
life  in  ererT  other  place  as  in  the  place  of  the 
ointract."  And  that  was  said  in  Leroy 
lis*]  Crouninahield,  in  opposition  to  'i 
dcflaration  of  both  of  those  writers,  that  in  s  , 
other  place  than  that  of  the  contract  auch  a 
pmumption  could  not  be  made  to  defeat  a  law 
providing  for  prooeedings  upon  Buits.  Here, 
turning  aside  for  an  instant  from  our  main 
puipOM.  we  And  the  beginning  or  source  of 
those  eonstructions  of  the  English  statutes  of 
IbnitatioD  which  almost  made  them  useless  for 
the  accomplishment  of  their  end.  Within  a 
tew  vcAis,  the  abuses  of  such  constructioua  have 
been  maeh  eorreeted,  and  we  are  now,  in  the 
English  and  American  courts,  nearer  to  the  leg- 
islaiire  intent  of  sudi  enactments. 

Bnt  neither  Pothier  nor  Lord  Karnes  meant 
to  be  nndeistood,  that  the  theory  of  statutes  of 
limitation  purported  to  afford  positive  presump- 
ticms  of  ptkyment  and  extinction  of  contracts, 
according  to  the  laws  of  the  place  where  they 
aie  made^  The  extract  which  was  made  from 
Fothier  shows  his  meaning  is,  that,  when  the 
itatute  of  limitations  has  been  pleaded  by  a  de- 
fendant, the  presumption  is  in  bis  favor  that  ho 
has  sxtinguished  aud  discharged  hia  contract, 
^rtO  the  plaintiff  overcomes  it  by  proof  that  be 
ii  vttliiB  one  of  those  exceptions  of  the  statute 
which  t^kes  it  out  of  the  time  after  which  he 
ouiot  bring  a  suit  to  enforce  judicially  the  ob- 
ligation of  the  defendant.  The  extract  from 
Lord  Kame*  only  shows  what  may  be  done  in 
Seotland  when  a  process  has  been  brought  for 
payment  of  nn  English  debt,  after  the  English 
prescription  baa  taken  place.  The  English 
•tatntc  cannot  be  pleaded  in  Scotland  in  such 
a  case,  but,  according  to  the  law  of  that  forum, 
it  may  be  pleaded  that  the  debt  is  presumed  to 
kave  been  paid.  And  it  makes  an  issue,  in 
■-hieh  the  plaintiff  in  the  suit  may  show  that 
«Kh  a  presumption  does  not  apply  to  his  de- 
mand; and  that  without  any  regard  to  the  pre- 
scription of  time  in  the  English  statute  of  limit- 
ation. It  ii  upon  this  presumption  of  payment 
that  the  conclusion  in  Leroy  v.  Crowninshield 
was  reached,  and  as  it  is  now  universally  ad- 
Biitted  that  it  is  not  a  correct  theory  for  the  ad- 
ttinistiation  of  statutes  of  limitation,  we  may 
My  it  was  in  fact  because  that  theory  was  as- 
•amed  in  that  case  that  doubts  in  it  were  ex- 
pressed, contrary  to  the  judgment  which  was 
given,  in  snbmission  to  what  was  admitted  to 
be  the  law  of  the  case.  What  we  have  said 
may  sem  a  good  purpose.  It  is  pertinent  to 
the  n-'int  raised  by  the  pleading  in  the  case  be- 
(ur  .■>.  and  in  our  judgment  there  is  no  error 
in  ib<'  District  Court's  having  sustained  the  de- 

Before  eoneloding,  we  will  remark  that 
Dothing  has  been  said  In  this  case  at  all  in  con- 
flict with  what  was  said  by  this  court  in  Shelby 
I  fJuy.  11  Wheaton,  381.  Tho  distinctions 
Bttde  by  us  here  between  statutes  giving  a 
41S*J  right  to  property  'from  poaaeasion  for  I 
IS  Ii.  ed. 


a  oertain  time,  and  such  as  only  take  away 


V.  Guy  this  court  declared  that,  as  by  the  laws 
of  Virginia  five  years'  bona  fide  posee.iiflion  oE  a 
slave  constitutes  a  good  title  upon  which  the 
possessor  may  recover  in  detinue,  such  a  title 
may  be  set  up  by  the  vendee  of  such  posBessor 
in  the  courta  of  Tennessee  as  a  defense  to  a  suit 
brought  by  a  third  party  in  those  courta.  The 
same  had  been  previously  ruled  in  this  court  in 
Brent  v.  Chapman,  6  Cranch,  368;  and  it  is 
the  rule  in  all  cases  where  it  is  declared  by 
statute  that  all  rights  to  debts  due  more  than  a 
prescribed  term  of  years  shall  be  deemed  extin- 
guished, and  that  all  titles  to  real  and  personal 
property  not  pressed  within  the  prescribed  time 
shall  give  ownership  to  an  adverse  possessor. 
Such  a  law,  though  one  of  limitation,  goes  di- 
rectly to  the  extinguishment  of  the  debt,  claim, 
or  right,  and  is  not  a  bar  to  the  remedy.  Lin- 
coln V.  Battelle,  fl  Wend.  475;  Confl.  of  Lawa, 

In  Lincoln  v.  Battelle,  6  Wend.  476,  the 
same  doctrine  was  held.  It  is  stated  in  the 
Conflict  of  Laws,  682,  to  be  a  settled  point. 
The  courts  of  Louisiana  act  upon  it.  We 
could  cite  other  instances  in  which  it  has  been 
announced  in  American  courts  of  the  last  re- 
sort. In  the  cases  of  De  la  Ve<>a  v.  Vienna,  1 
Barn.  &.  Adol.  284,  aud  the  British  Linen  Com- 
pany V.  Drummond,  10  Bam.  &  Cress.  903, 
it  is  said  that  if  a  French  bill  of  exchange  is 
sued  in  England,  it  must  be  sued  on  accord- 
ing to  the  laws  of  England,  and  there  the  Eng- 
lish statute  of  limitations  would  form  a  bar  to 
the  demand  if  the  bill  had  been  due  for  more 
than  six  years.  In  the  case  of  Don  v.  Lipp- 
mann,  6  Clark  &  Fin.  1,  it  was  admitted  by 
the  very  learned  counsel  who  argued  that  case 
for  the  defendants  In  error,  that,  though  the 
law  for  expounding  a  contract  was  the  law  ol 
the  place  in  which  it  was  made,  the  remedy  for 
enforcing  it  must  be  the  law  of  the  place  in 
n-hich  it  is  sued.  In  that  case  will  be  found, 
in  the  argument  of  Lord  Brougham  before  the 
House  of  Lords,  his  declaration  of  the  samn 
doctrine,  sustained  by  very  cogent  reasoning, 
drawn  from  what  is  the  actual  intent  of  the 
parties  to  a.  contract  when  it  is  made,  and 
from  the  inconveniences  of  pursuing  a  difTerent 
In  Beckford  and  others  v.  Wade,  IT 
Vescy,  87,  Sir  William  Grant,  acknowledging 
the  rule,  makes  the  distinction  between  statutes 
merely  barring  the  legal  remedy  and  such  as 
prohibit  a  suit  from  being  brought  after  a 
specified  time.  It  was  a  case  ariaiug  undur  Ihi' 
possessory  law  of  Jamaica,  which  converts  a 
possession  for  seven  years  under  a  deed,  will,  iir 
other  conveyance,  into  a  positive  absolute  title, 
igainst  all  the  world — without  exceptions  in 
favor  of  anyone  or  any  right,  however  [*42« 
a  party  may  have  been  situated  during  that 
"me,  or  whatever  his  previous  right  of  prop- 
■ty  may  have  been.  There  is  a  statute  of 
iR  ti:ime  kind  in  Rhode  Island.  2  R.  I. 
Laws,  363,  364,  ed.  18:^2.  In  Tennessee  there- 
in some  respects  similar  to  the  posses- 
sory law  of  Jamaica;  it  gives  an  indefeasible 
title  in  fee-simple  to  lands  of  which  a  person 
has  had  possession  for  seven  years,  excepting 
only  from  its  operation  infants,  femes  covert, 
compotes  mentis,  persons  imprisoned  or 
1«» 
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bejrond  tlie  limit*  of  the  United  SUtea  and  the 
territories  thereof,  mnd  the  heirs  of  the  ex- 
cepted, provided  they  bring  ftctionB  within 
three  years  after  they  have  a  right  to  sue. 
Act  of  November  16,  1817,  ch.  28,  bccb.  I,  2. 
So  in  North  Carolina,  there  ia  a  provision  in 
the  Act  of  1T15,  ch.  17,  aec.  2,  with  the  same 
elceptions  as  in  the  act  of  Tenneaspe,  the  lat- 
ter being  probably  copied  subatantialiy  from 
tlw  former.  Thirty  years'  possession  in  Loui- 
siana prescribes  land,  though  posseaaed  without 
title  (uid  mala  fide. 

We  have  mentioned  those  acts  in  our  own 
States,  only  for  the  purpose  of  showing  the 
difference  between  statutes  giving  title  from 
possession,  and  such  as  only  limit  the  bringing 
of  suits.  It  not  unfrequently  happens  in  legis- 
lation, that  such  sectiona  are  found  in  statutes 
tor  the  limitation  of  actiona.  It  is  in  fact 
because  they  have  been  overlooked,  that  the 
distinction  between  them  has  not  been  recog- 
nized as  much  as  it  ought  to  have  been  in  the 
discussion  of  the  point,  whether  a  certain  time 
assigned  by  a  statute,  within  which  an  action 
must  be  brought,  is  a  part  of  the  contract,  or 
solely  the  remedy.  The  rule  in  such  a  case  is, 
that  the  obligations  of  the  contract  upon  the 
parties  to  is,  eicept  in  well-known  cases,  are  to 
be  expounded  by  the  lex  loci  contractus.  Suits 
brought  to  enforce  contracts,  either  in  the 
State  where  they  were  made,  or  in  the  courts 
of  other  States,  are  subject  to  the  remedies  of 
the  forum  in  which  the  suit  is,  including  that 
of  statutes  of  limitation. 

Judgment  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Alabama, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
District  Court  in  this  cause  be,  and  the  same 
is  hereby  afTirmed,  with  costs,  and  damages  at 
the  rate  of  six  per  centum  per  annum. 


431']  'JOHN  DOE,  ex  dem.  of  Catharine 
Louisa  Barbarie,  Ann  Billup  Barde,  Daniel 
R.  Brower  and  Ann  B.  Brower  his  Wife;  Cur- 
tis Lewis  and  Isabella  Lewis,  his  Wife;  John 
T.  Lackey  and  Margaret  Lackey,  his  Wife, 
Heirs  and  Legal  Representatives  of  Robert 
Farmer,  DeccMed, 

MIGUEL  D.  ESLAVA  et  al..  Tenants  In  Pos- 

Eiectment — conflicting  French  and  Span  i  ah 
grants— rights  being  equal  under  confirming 
act,  this  court  cannot  review  decision  of 
State  court,  founded  upon  antecedent  condi- 


louaded  upon  a  Freoob'  grant  In  1757 — 

klon  contlnnlnK  down  to  1787;  tba  other  IoudO 
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Qpoo  a  Bpanlth  frant  bi  1T88,  wltb 
tfimlng  down  to  1819. 

BotS  thcK  elalDU  were  conarmed  bj  ConxTHi 

In  an  ejectment  suit,  where  the  titles  were  !• 
conflict,  the  State  court  Instructea  the  jary,  that 
the  conflrmatlons  balanced  each  other,  and  tbsf 
must  look  to  other  erldences  ot  title  In  order  ts 
geitle   the    rJGbCs  ot   the   partiei. 

The  Juagnient  of  the  court  being,  nltlmatelj.  h 
fBTor  o(  (be  part*  who  claimed  under  the  SpanUk 
grant,  this  court  will  not  under  the  clrcamstasSM 
ot  the  case,  disturb  that  Judgment. 

The  fifth  section  of  the  Act  of  Cooereia  puwd 
on  the  8th  ot  May.  1822.  glTlng  certain  powen  la 
the  reglslers  end  receivers  ol  the  land  offlce.  oM 
not  confer  upon  them  the  power  o(  floallT  «Ua- 
dlcatlng  titles  to  land. 

THIS  case  was  brought  np  from  the  Bupremi 
Court  of  Alabama,  by  a  writ  of  error  i» 
sued  under  the  twenty -seventh  section  of  tbt 
Judiciary  Act. 

It  was  an  ejectment  brought,  in  April,  1S88, 
in  the  Circuit  Court  for  Klobile  County  and 
State  of  Alabama,  by  the  heirs  of  Robert  Far- 
mer against  Miguel  D.  Eslava,  the  Mayor  and 
Alderman  of  the  city  of  Mobile,  and  Jose^ 
Clemens.  Eslava  afterwards  obtained  leave  to 
sever  in  his  plea,  and  thenceforward  this  mit 
was  carried  on  against  him  alone. 

The  action  was  brought  to  recover  the  fol- 
lowing lot  of  ground  in  the  city  of  Mobile,  vlci 

"Beginning  at  a  post  on  the  line  of  the  cIiJb 
of  William  McVoy,  at  a  distance  of  twent]^- 
four  feet  north  of  the  northeast  angle  of  Gov- 
ernment Street  and  Emanuel  Street;  running 
thence  north  sixty-nine  degrees  east  (with  Lbs 
line  of  McVoyI,  eighty-nine  feet  seven  inches, 
to  a  stake,  the  southeast  angle  of  a  brick  cot- 
ton-shed, bearing  north  seventeen  degrees  weit, 
distant  forty-two  feet  one  inch;  thence  north 
seventeen  degrees  forty  minutes  west,  two 
hundred  and  twenty-four  feet,  to  the  aontk 
boundary  of  the  bakehouse  lot;  thence  wttk 
said  south  boundary,  south  seventy-flve  degrew 
fifteen  minutes  west,  eighty-nine  feet  six  inehM, 
to  the  east  boundary  of  Emanuel  Street;  thenM 
with  said  street,  south  seventeen  degrees  forty 
minutes  east,  two  hundred  and  thirty-four  feat, 
to  the  place  of  beginning;  containing  tweotjr 
thousand  four  hundred  and  ninety-five  mperft- 
cial  feet,  with  the  appurtenances. 

Instead  of  giving  a  chronoiogical  narrkthv 
of  the  events  connected  'with  the  titles  (*4SS 
of  the  plaintiff  and  defendant,  it  will  baat 
place  them  before  the  reader  to  trkce  out  tmA 
title  separately. 

In  May,  184Q,  the  cause  came  on  for  trial 
when  the  parties  exhibited  the  following  deeds 
and    papers    in    support    of    their    respeetifa 

The  title  of  the  plaintiff  was  as  follows: 
1.  A  patent  Issued  on  the  19th  of  April,  17Si^ 
at  New  Orleans,  by  Louis  de  Kerline,  CbeTs- 
lier  of  the  royal  and  military  Order  of  St 
Louis,  captain  of  a  vessel  of  his  Majesty,  sa4 
Governor  of  the  Province  of  Louisiana,  and 
John  Baptiate  Claude  BobC  de  Cloreaux,  Coun- 
selor of  the  King  in  his  Council,  Commissuy 
of  the  Marine,  Ordinator  in  the  said  Provinos^ 
to  Mr.  Grondel.  The  patent  was  for  ■  jnecs  ol 
land  near  the  place  of  the  new  quarters,  st  Mo- 
bile, called  the  direction  fronting  the  fort,  eoB- 
BLsting  of  about  fourteen  toiacs  of  front  up<w 
the  esplanade,  of  the  depth  which  i 
the  establishment  of  the  king's 
(boulangerie  du  roi). 
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from  0 rondel  to  Rob- 
ot FuiDer. 

X  That  rarmer  waa  a,  major  in  the  British 
■n;,  ind  iired  in  Mobile;  and  that  when  the 
Spukrdi  Urak  poasesaion  under  the  treaty 
^iA  folloirn!  upon  the  close  of  the  war  of 
Ik  AueiicBn  Revolution.  Farmer's  hounc  was 
hlB   family   moved  away   to   some 


I  After  the  >equisition  and  reduction  Into 
nmion  of  this  country  by  the  United  States, 
CMfmi  passnl  an  act,  uginn  the  Soth  of  April, 
lEIi.  kfipiinting;  «  eoinmis^ion^r  to  investigate 
Ikt  diim^  In  land  within  it,  whone  report  was 
to  bf  did  tiefore  Cougrera.  In  Januiirj',  1814, 
ik  wpurt  of  the  commissioner,  Mr.  Crawford, 
>u  laid  before  Congross.  3  Am.  State  Papers, 
«  trt.  -Pnblic  Lands."  This  claim  appears  in 
thr  rrport.  but  the  abstracts  show  no  evidence 
of  tRUbitation  or  cultivation,  and  the  recom- 
■MidatioB  was,  that  those  claims  only  Bliould 
kr  cosfirmed  in  vhich  this  proof  was  made.  3 
Am.  Sute  Papen.  32. 

On  ibr  3d  'if  March,  I8I9,  Congress  passpd 
■  KC  eonfinning  certain  claims,  and  or^iuniK- 
itr  1  board  of  ciimniissionerfl,  con'''         '  "'  " 


:    Of 


"iSl  piatf,  orderB  of  surrey,  etc.,  derived  frooi 
tkiftoKli.  British,  and  Spanish  governments"; 
nd  the  tommissioners  were  empowered  "to 
h^Dic  into  the  justice  and  validity  of  the 
du^,'  aad  in  every  case  to  ascertain  the  facts 
iriotin  to  their  inhabitation  and  cultivation, 
■jtkt  Battire  of  the  survey,  if  any,  abstracts 
it  rtieb  evidence  were  to  be  reported  to  the 
l«(tarT  of  the  Treasury,  to  be  by  him  laid  be- 

411*1  *Ib  June,  1B20,  the  claim  was  pre- 
t&M  by  Lonis  de  Vobiacey,  who  had  married 
Nttfibt  dangbters  of  Farmer,  in  the  follow- 

1«  tk  Begister  and  Receiver  of  Public  Mon- 
<;fL  leting  aa  Commissi  oners  of  L4ind  Claims 
•t  Jldnm  Court-house,  Mississippi, 
tlmlmen — You  are  hereby  notified  that 
tie  foUonng  claims  of  the  heirs  of  Robert 
Finarr  ut  now  revived,  and  additional  evi- 
fawt  offered  in  support  thereof,  to  wit:  a  lot 
■I  lit  city  of  Mobile,  situate  opposite  to  Fort 
Cbuiotte.  and  running  fourteen  toiscs  (eJKhty- 
toultet)  front  on  Government  Street,  and  run- 
liifbiflE  to  the  public  bakehouse  (about  three 
Inadnd  feet),  which  said  lot  was  granted  by 
iht  FMich  government,  by  patent  bearing  date 
IM  ipril,  1757,  to  Mr.  Grondel,  who,  by  deed 
Uumg  date  22d  August,  1757,  sold  it  to  Bcr- 
tiud  GnichaQdene,  who,  by  deed  of  sale  bear- 
aq  iUt«  IStb  Maj«h,  1759,  sold  it  to  Count 
hMkr,  by  whom,  by  deed,  lost  by  time  or 
tiddtEt,  it,  was  transferred  to  Robert  Farmer, 
■10;  tecording  to  the  evidence  hereto  annexed, 
Inhibited  the  same  upwards  of  twenty  years, 
ud  Thich  i^  now  in  my  possession  in  right  of 
the  kin  of  (aid  Farmer.  A  translation  of  the 
Mtut  u  recorded  in  book  C,  page  1842,  in  the 
Mb  of  the  former  commissioner,  but  no  con- 
tTUBES  under  said  patent.  Therefore,  I  re- 
mctfoU;  request  that  the  said  papers  herewith 
iM  ^7  be  recorded  in  the  order  in  which 
Uq  are  now  presented. 

"Louis  G.  de  Vobiscey," 
At  the  same  time,   the   depositions   of  Mrs. 
Btnett  and  John  Baptiste  Trainer  were  filed. 


showing  that  Farmer  lived  on  the  lot  for  twen- 
ty years;  that,  ou  the  taking  of  the  town  by 
the  Spaniards,  the  house  was  burned,  and  the 
family  moved  away. 

Upon  this  evidence,  tbe  commissionerB  made 
the  following  report: 

"Register  nf  Cvidenee  collected  in  Relation  to 
L<.tfl  in  the  Town  of  Mobile. 

"No.  27.  By  whom  claimed,  Heirs  of  Robert 
Farmer.  On<;inul  claimant,  Grondel.  Nature 
of  claim,  and  from  what  authority  derived, 
French  patent.    Date  of  cloim,  19th  April,  1757. 

Quantity  front,  in  feet, ;   84  deep;   area 

in   feet,  .     Where  situiitcd.  Government 

.street.  By  whom  issued,  French  government. 
Cultivation  and  inhabitation :  A  house 
■built,  in  which  R.  Farmer  lived  for  ['-lai 
twenty  years,  and  until  the  Spaniards  took  pos- 
session of  the  country. 

'■fjand  Ollice,  Jackson  Court-house,  July 
11th,  IS20. 

■TV.  Barton,  Reg. 
"Wm.  Itarnctt,  Reo'r. 
Attest:  "John  Elliott,  Clerk." 

On  the  Sth  of  May,  1822,  Cunf.'ross  p.issed  an 
act.  entitled  "An  Act  confirming  claims  to  Inti" 
in  the  town  of  Mobile,  and  to  land  in  the  former 
I'riivince  of  West  Florida,  which  claims  Imvi^ 
been  reported  favorably  ou  by  the  oommis- 
sioners  appointed  by  the  United  States."  Under 
this  act  the  following  proceedings  were  had  by 
the  commissionerB,  William  Crawford,  and  W. 
Barton,  and  William  Barnett,  register  and  rv- 

"Transcript  from  the  Register  of  CertitioaLea 
granted  for  Claims  to  Lots  in  the  Town  of 
Mobile,  in  the  District  of  Jackson  Court- 
house, Mis^iisaippi,  contained  in  Report  No. 
7  of  the  Rppstcr  and  Receiver  on  the  Town 
Lots,  and  confirmed  by  virtue  of  the  Act  of 
Congress  passed  Sth  of  May,  1822,  entitled 
'An  Act  conHrming  Claims  to  Lots  in  the 
Town  of  Mobile,"  etc. 

"Number  of  certificate,  16.  Number  of 
claim.  27.  Number  of  report,  7>  Present 
claimants.  Heirs  of  Robert  Farmer.  Original 
claimant,   Gmudcl.      Nature    of   claim,   Frvneh 

patent.     Quantity  conferred,   front,  j  84 

deep,  area,  .  Where  situated.  Govern- 
ment Street,  Town  of  Mobile. 

"Register's  Uep.irtnieiil,  Land  Office,  Jack- 
sou  Court-bouse,  Mississippi.  January  1st,  1823. 

"W.  Barton,  Agent. 
"Register  of  Locations  issued  for  coiilirmed 
Claims  to  Lots  in  the  City  of  Mobile. 
"Date  of  warrant,  1 5th  November,  1827. 
Number  of  warrant,  401.  Number  of  certiri- 
cate,  16.  Number  of  claim,  27.  Number  of  re- 
port,  17.     Qiiiintity,   .     Cluimanl,   Heirs 

of  Farmer.  Where  situated,  in  Mobile.  By 
whom  located,  .  In  wliat  manner  locat- 
ed,   .  In  conformity  to  the  extract  of  ti- 
tle attached,  say  14  toiscs  front,  running  to  the 
lot  of  the  bakebouae,  formerly  known  to  be  the 
king's  bak^^liousc." 

5.  The  plaiiitiflf's  next  evidence  in  the  chain 
of  title  was  a  patent  or  quitclaim  from  the 
United  States,  which  was  as  follows: 
•"The  United  States  of  America,  to  [*425 
all  whom  these  presents  sliall  come,  greeting: 
"Whereas  there  has  been  deposited  in  tlie 
General  Land  Olliee  a  certificate  (No.  15)  of  the 
rciiister  and  receiver  of  the  land  office  at   Si. 


SuPKiKX  CouBT  or  TBK  UntriD  StaibI. 


lAnd  therein  mentioned,  under  tbe  provisions 
of  the  Act  of  Congress  approved  on  the  8th  day 
of  May,  1822,  entitled  'An  Act  confirming 
claims  to  lota  in  the  town  of  Mobile,  and  to 
land  in  the  former  Province  of  West  Florida, 
which  claims  have  been  reported  favorably  on 
by  the  commisBioners  appointed  by  the  United 
States,'  as  the  claim  of  the  heirs  of  Robert 
Farmer,  in  right  of  Philip  Gonjon  de  Grondel, 
numbered  twenty-seven,  in  abstract  numbered 
seven  of  the  register  and  receiver,  and  as  being 
bounded  and  described  as  follows,  to  wit:  Be- 
^nning  at  a  post  on  the  line  of  the  claim  of 
William  McVoy,  at  the  distance  of  twenty- 
four  feet  north  of  the  northeast  angle  of  Gov- 
ernment Street  and  Emanuel  Street;  running 
thence  north  sixty-nine  degreea  east  (with  the 
line  of  McVoy),  eighty-nine  feet  seven  inches, 
to  a  stslce,  the  southeast  angle  of  a  brick  cotton 
■bed,  bearing  north  seventeen  degrees  west, 
distant  forty-two  feet  one  inch;  thence  north 
seventeen  degrees  forty  minutes  west,  two  hun- 
dred and  twenty-four  feet,  to  the  south  bound- 
ary of  tbe  bakehouse  lot;  thence  with  said 
south  boundary,  south  eeventy-flve  degrees  fif- 
teen minutes  west,  eighty-nine  feet  six  inches, 
to  the  east  boundary  of  Emanuel  Street; 
thence  with  said  street,  south  seventeen  degrees 
forty  minutes  east,  two  Uuadrcd  and  thirty- 
four  feet,  to  the  place  of  beginning;  containing 
twenty  thousand  four  hundred  and  ninety-five 
superficial  feet,  English  measure,  and  being  a 
lot  in  the  city  of  Mobile,  in  the  State  of  Ala- 
bama, in  township  four  south,  of  range  oue 
west,  in  the  district  of  lands  subject  to  sale  at 
St.  Stephen's,  Alabama;  Now,  know  ye,  that 
the  United  States  of  America,  in  consideration 
of  the  premisea,  and  in  conformity  with  the 
said  act  of  Congress,  have  remised,  released, 
and  forever  quitclaimed,  and  by  these  presents 
do  remise,  release,  and  forever  quitclaim,  unto 
tbe  said  heirs  of  Robert  Farmer,  and  to  their 
faeirs,  the  eaid  land  above  described,  subject 
to  any  just  claim  or  claims  to  all  and  every 
part  thereof,  of  all  and  every  person  or  per- 
sons, bodies  politic  or  corporate,  derived  from 
the  United  States,  or  from  either  tbe  British, 
French,  or  Spanish  authorities:  To  have  and 
to  hold  the  same,  together  with  all  the  rights, 
privileges,  immunities,  and  appurtenances  of 
whatsoever  nature  thereunto  belonging,  subject 
to  any  such  just  claim  or  claims  as  aforesaid, 
unto  them,  the  said  heirs  of  Robert  Farmer, 
and  to  their  heira  and  assigns  forever,  so  that 
420*]  neither  the  'United  States,  [n]or  any 
other  person  claiming  under  them,  except  as 
is  provided  in  said  act  and  the  reservation 
aforesaid,  may  or  can  set  up  any  right  or  title 
thereto. 

"In  testimony  whereof,  I,  Martin  Van  Buren, 
Praaident  of  the  United  States  of  America, 
have  cauaed  these  letters  to  be  made  patent, 
and  the  aeal  of  the  General  Land  OfSce  to  be 
hereunto  atSxed. 

"Given  under  my  hand,  at  the  city  of  Wash- 
ington, the  14th  day  of  November,  in  the  year 
of  our  Lord  1837,  and  of  the  independence  of 
the  United  States  the  sixty-second. 

''Martin  Van  Buren, 
"by  A.  Van  Buren,  Secretary. 

"By  the  President:     Joseph  S.  Wilson, 
"Acting  Recorder  of  Gen.  lAod  Office,  a>d.  in." 
202 


6.  The   inat  eridenee   in  the   chain  of  tb» 
plaintifTs  title  was  proof  that  the  leasora  of  tb* 
plaintiff  were  the  heirs  of  R.  Farmer, 
Defendant's  Title. 

The  defendant  then  offered  in  evidence  th« 
following,  viz.: 
1.  "To  hie  Excellent  Stephen  Meiro,  Colond 

of  the  Royal  Armies,  Political  and  Military 

Governor  of   tbe   City, of  New   Orleans  and 

Province  of  Ixiuisiana,  etc. 

"Elizabeth  Fonnerette,  an  inhabitant  within 
the  jurisdiction  of  Mobile,  with  due  reapeet 
prays  your  Excellency,  and  says,  that  there  h 
in  this  town  a  lot  of  ground,  containing  tot 
toises  in  breadth  by  twenty-six  toises  in  length, 
situate  on  Government  Street,  opposite  tho 
house  and  lot  of  Anthony  Narbonne,  formerly 
belonging  to  Mr.  Farmer,  whii^  lot  haa  not 
until  the  present  time  been  claimed  by  the  pro- 
prietor or  by  any  agent  in  his  behalf-  '  In  con- 
sideration of  all  which,  your  petitioner  humbly 
hopes,  from  the  goodness  of  your  Excellency, 
that  you  will  be  pleased  to  grant  her  the  lot 
above  described,  and  to  order  the  neeeuaif 
titles  to  be  issued  from  the  secretary's  oUice  ot 
this  government;  wherefore  your  petitionar 
eutreata  your  Excellency  may  be  pleased  to 
grant  tbe  lot  prayed  for,  and,  in  so  doing, 
your  petitioner  shall  record  many  thanks.  Mo- 
bile, IBth  February,  1788. 

(Signed)  "Elizabeth  Fonnerette. 

"I,  Viginti  Foich,  captain  of  the  reKiment 
of  Louisiana  infantry,  political  and  military 
commandant  of  the  town  of  Mobile  and  ita 
district,  etc-,  do  hereby  certify  that,  from  the 
•information  which  I  have  recei^  ["411 
from  various  inhabitants  of  this  place,  it  ap- 
pear* that  the  facts  stated  by  the  petitioner  are 
correct  and  true.    Mobile,  March  1st,  1738. 

"The  commandant  of  Mobile  will  put  tha 
petitioner  in  possession  of  the  lot  of  ground 
for  which  she  solicits  a  gtant,  at  the  spot 
described  in  the  preceding  memorial,  provided 
the  same  is  vacant,  and  without  causing  Lojtuy 
to  a  third  person.  Let  tbe  proceedinga  of  tbe 
survey  ba  made  out  in  connection  herewith  bf  . 
the  surveyor  of  the  province,  to  be  transmitted 
to  me,  in  order  to  provide  the  petitioner  with 
the  corresponding  title  in  form. 

(Signed)  "Stephen  Meiro.      [aeaL]' 

2.  A  deed  from  Elizabeth  Fonnerette  to  Fob- 
tanella,  in  ITOS. 

3.  A  deed  from  Fontanella  to  Orsono,  in  1801. 

4.  A  deed  from  Orsono  to  £slava,  in  1802. 
The   plaintiff  objected  to  Nos.   I,  2,   and  3, 

that  they  had  never  been  presented  to  the 
board  of  commissioners,  and  that  they  thera- 
fore  could  not  t>e  read  in  evidence;  which  ab- 
jection was  overruled,  and  the  plaintiff  ex- 
coptod. 

The  plaintiff  also  objected  to  Nos.  1,  2,  and 
3,  because  they  were  mere  copies  from  tb* 
book  of  Spanish  records,  and  the  originals  not 
even  accounted  for. 

To  No.  4  the  plaintiff  objected,  because  thi 
paper  offered  was  a  mere  certified  copy  fiOH 
the  land  ollice,  and  did  not  purport  to  ooaiej 
any  title  to  the  premtiirsi  which  objection  waa 
overruled,  and  the  said  papers.  Nob.  1,  2,  1, 
and  4,  were  read,  and  the  plaintiff  excepted 
The   conveyance   signed   by   Oraono    waa   pra- 
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S.  It  hu  been  airt^Ay  mentioned,  that,  on 
tlw  SStb  of  April,  1812,  Congress  passed  an 
■fit  appointing  r  commissioner  to  investigate 
and  report  upon  such  claims.  The  next  etep 
in  thie  defendant's  title  was  the  following  evi- 
denee  of  the  presentation  of  the  defendant's 
title  before  the  oommiMioner  In  ISI4. 
"To  the  CNnmissioner  of  Land  Claims  east  of 

Pearl  River. 

'Sir — Please  take  notice,  I  claim  a  lot  and 
hooM  hj  TJrtne  of  n  bill  of  sale  to  me  by  Ji>a. 
qnin  de  Oramo,  captain  of  the  Louiaiana  regl- 
B^t  of  infantry,  cinl  and  military  commsiul- 
atf  of  Mobile,  dated  the  20th  June,  1802. 

"Kennedy  ft  Oebom, 
'Attorneys  and  Agents  for  Don  l^guel  EslATa. 
TottisiaBa,    £a*t   of   Pearl   River,   Uay   24tb, 

1814. 

"Kbow  all  men  by  these  presents,  that  I, 
41S*]  Don  Joaquin  de  'Orsono,  captaia  of 
the  raiment  of  infantry  of  LouiBmna,  com- 
■aadaot  ciril  and  military  of  this  tuwn  of  Mo- 
bile, declare  to  have  sold  to  Don  Uiguel  Eslava 
the  house  pertaining  to  me,  therein  I  dwell, 
opon  the  lot  of  ground  that  I  bought  of  Don 
FianoB  Fontanella,  and  built  at  my  own  ex- 
p^tfa;  the  wbieh  I  eoneede  to  him,  free  from 
all  ineambranoe,  for  the  sum  of  two  thousand 
dsHsTi.  which  I  have  received  down,  to  my 
fntl  •■tiifsetion;  in  virtue  of  which  I  yield  the 
right  of  action  and  ownership  that  to  the  said 
ho^  I  had  and  held,  and  cede  and  transfer  the 
*h(da  to  the  purchaser,  who  liis  right  shall 
kve,  that  aa  his  own  be  may  sell  or  transfer  it 
«t  Ub  pleasure,  without  any  person  opposing 
Hi  dstarminatioD;  and  that  it  may  thus  be  evi- 
4Mt  at  all  times,  and  tor  the  time  being,  I 
— *~  Um  another  sale  of  the  same  tract,  and 
an  the  present  for  his  security,  in  the  afore 
to*m  •t  Uobile,  the  SOth  day  of  the  month  of 


-Ssftster  of  claims  to  land  In  the  dintrlet 
cast  of  Pearl  lUver,  in  Louisiana,  foimdi^d  on 
priTBte  conveyances  which  have  paesed  tlirniiKb 
the  olBce  of  the  enmniandKnt,  but  founded,  as 


bEava.  Original  cininmnt,  Joaquin  de  Orsono. 
Qnantitj  claimed  in  feet  unknown.  Where 
■tuated.  Mobile.  Cultivation  and  inhabitation, 
1806  to  1814.  Remarks:  Mont  of  those  claims 
«(  Balava  were  purchased  at  public  auction. 
William  Crawford,  Commiasioner. 

"Remarks,  Though  the  original  grants  upon 
which  the  preceding  claims  are  founded  liave 
been  tost,  vet  it  is  conceived  tliat  tlie  clnims  to 
maA  Iota  t  were  inhabited  and  cultivated  uniler 
the  Spanisli  governnient,  or  such  as  were  built 
npon  oy  permiEsion  of  the  Spanish  authorities, 
«B^t  to  be  confirmed. 

William  Oawford,  Commissioner. 

It  has  been  previously  stated,  that  on  the  Sd 
«t  Ifaieh,  laiS,  Congrees  passed  an  act  organiz- 
te(  «  bau4  of  aommieaioners,  consisting  of  Uie 


wa«t»  aad 
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'grants,   and   to   report   to   Congress.      [*480 
Under  this  act  the  following  proceedings  took 

6.  A  survey,  nnder  the  following  order: 
"Begister   of    Locations    issued   for    Confirmed 

Claims  to  Lots  in  the  City  of  Mobile. 

Date  of  warrant,  10th  November,  1B2T.  Num- 
ber of  warrant,  413.  Number  of  oertiflcate,  74. 
Number  of  claim,  70.     Number  of  report,   11. 

Quantity   claimed,   — .     Claimant,   Miguel 

Eslava.      Where    located.    Mobile.      By    whom 

located,  .     In  what  manner   lottnted,  7,- 

200  square  feet,  including  the  original  buildings. 
"Surveyor's  Office,  Land  District  ) 
east  of  the  Island  of  New  Orleans,  j 

'^  conformity  with  a  certificate,  No.  4, 
warrant  No.  235,  claim  No.  79,  report  No.  11, 
from  the  board  of  commiBsiooeis  at  Jackson 
Court-bouse,  I  hitve  surveyed  for  Don  Miguel 
Ealuva  a  lot  of  ground  within  the  city  of  Mo- 
bile, in  township  No.  4,  range  No,  1,  west  of 
lliG  basis  meridian,  bounded  as  follows:  Begin- 
ning at  the  northwest  angle  of  Government  and 
St.  Manuel  streets,  snd  extending  northward, 
on  St.  Manuel  Street,  two  hundred  and  twenty- 
six  feet,  and  eastward,  oa  Governmeat  Street, 
one  hundred  and  twelve  feet.  The  copy  of  the 
conveyance  attached  to  the  warrant  calls  'for 
one  hundred  and  fourteen  feet  front  on  Govern- 
ment Street,  but  it  could  not  be  found  without 
interfering  with  Joyce's  Duplantines  lot,  con- 
taining 2fi,312  superficial  feet,  of  Tarisian  meas- 
ure, and  having  such  shape,  form,  and  marks 
aa  are  represented  in  the  above  desoription. 

"The  2Uth  day  of  October,  1823. 

"Silas  Dins  more, 
"Principal  Deputy -Surveyor." 

This  survey  was  objected  to  as  evidence,  aa 
no  warrant  or  order  of  survey  was  ahown,  nor 
any  confirmHtion  aulliorizing  the  same;  which 
objection  was  overruled,  and  the  plaiutiCT  ex- 
cepted. 

7.  The  defendant  then  offered  the  following 
patent  certificate; 

"Land  Office,  Jackson  Court-house, ) ' 
3d  September,  1824.  ] 

"In  pursuance  of  an  act  of  Congri>"S  passed 
on  the  8th  day  of  May,  1822,  entitled  "An  Act 
confirming  claims  to  lots  in  the  town  of  Mobile,' 
etc.,  we  hereby  certify,  that  the  claim  of  Miguel 
'Ealava,  original  claimant  Joaquin  de  [*48U 
Orsono,  No.  70,  in  the  report  of  the  commis- 
sioners. No.  11,  has  been  contirnied  under  the 
said  act,  and  that,  on  the  29th  day  of  October, 
1823,  the  said  claim  was  regularly  aui  vpyed, 
containing  25,312  superlicLal  feet,  of  Parisian 
measure,  snd  designated  aa  a  lot  of  ground 
within  the  city  of  Mobile,  in  townslilp  No.  4, 
range  No.  1,  west  of  the  basis  meridian,  bounded 
and  describeil  as  per  plat,  herewith  authenti- 
cated by  Silas  Dinsmore,  principal  deputy-sur- 
veyor for  the  Niiid  district. 

"Now,  therefore,  be  it  known,  that  on  the 
presentation  of  this  certificate  to  the  commis- 
sioner of  the  General  Land  Office,  the  said 
Miguel  Eslava  sliall  be  entitled  to  reoeiva  » 
patent  for  the  above -described  lot. 

"Wm.  Howie,  Register. 
"Q.  B.  Dameron,  Receiver.' 

The  defendant  then  proved  that  the  signa- 
tures to  the  patent  certifieate  and  the  oertiflcate 
«t  survey  w«ra  ganuins^  and  that  the  officers 
10* 
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w«r«  at  the  di.te  thereof  enoh  as  thej  purport. 
ThU  the  plaintiff  objected  to,  because  not  suf- 
ficiently authenticated,  and  for  the  reasons 
stated  in  the  objectionB  to  the  survey.  The  de- 
fendant then  offered  a  report  from  the  laud 
office  favorable  to  his  claim,  marked  No.  T. 
The  claim  is  found  in  American  State  Fapere, 
Vol.  m. 

The  defendant  also  read  the  Act  of  Congress 
of  IS22,  confirming  this  claim,  and  also  the  Act 
of  1810. 

The  defendant  offered  evidence  going  to 
prove  that  Fontanella  was  in  poaeeasion  of  the 
premises,  or  a  portion  of  them,  in  1801  or  1802; 
that  OrsoDO  afterwards  had  possession,  anil 
built  a  house  thereon;  and  that,  after  the  date 
of  the  bill  of  sale  to  Ealava,  he  {Eslava)  exer- 
cised acta  of  ownership  over  it  in  making  le- 
pairB,  receiving  rent,  etc. 

That  Eslava,  on  his  purchase,  obtained  the 
possession,  and  held  it  till  Vobiscey  entered,  in 
1819;  that  he  rented  it  out  to  divers  persons; 
that  Vobiacej  entered  while  it  waa  rented  by 
Eslava  to  a  tenant  named  Ward. 

In  reply  to  this,  the  plaintiff  offered  evidence 
to  show  that  one  De  VobiscGj*,  who  had  mar- 
ried one  of  the  heirs  of  Farmer  in  the  year 
1818  or  ISIS,  took  possession  peaceably  of  the 
said  premises,  claiming  to  enter  in  the  aB»er- 
tion  of  said  Farmer's  title;  and  that  from  that 
time  to  the  present  the  said  claim  has  tieen  be- 
fore the  courts  of  Alabama,  as  will  be  seen  in 
the  report*  of  the  cases  in  2  Stewart,  116,  aud 
3  Stewart  &,  Porter,  and  7  Alabama  Reports. 

The  defendant  then,  to  rebut  this  possession, 
431*]  produced  to  *the  court  certified  copies 
of  the  proceedings  against  De  Vohiscey, 
marked  8,  to  show  their  character,  and  tiiat 
De  Vobiseey  waa  turned  out  of  possession. 

8.  The  defendant  then  referred  to  the  original 
Spanish  document  set  forth  under  the  fifth  head 
of  his  defunse.  It  waa  the  document  signed  by 
Orsono,  and  in  the  connection  was  the  proof 
that  Fontanella  had  been  in  possession,  and 
had  inclosed  the'Iot;  thnt  he  had  sold  it  to  Or- 
sono, who  built  a  house  upon  the  lot;  that  Es- 
lava, the  father  of  defendant,  had  been  in  the 
receipt  of  rent,  during  the  Spanish  tiroes,  from 
about  the  1i'ne  the  deed  bears  date;  that  he  had 
claimed,  and  the  property  had  been  estceiiieil 
as  his;  that  the  government  of  the  United  States 
bad  paid  rent  to  him,  for  the  use  made  of  it 
by  General  Wilkinson  after  the  change  of  flag; 
that  he  rented  it  to  other  persons,  and  the  prop- 
erty waa  in  his  possession  until  he  was  inter- 
rupted by  De  Vobiseey  in  181»;  that  in  the  lat- 
ter part  of  1S19  De  Vobiseey  entered,  and  Es- 
lava brought  a  writ  of  forcible  entry,  and  re- 
covered possession  and  retained  it  till  1821, 
when  the  jucl{;nient  was  revoked  and  a  writ  of 
restitution  swarded;  that  afterwards  another 
writ  of  forcible  entry  was  brought  by  Eslava 
against  De  Vobiseey,  and  in  IH'^^  a  recovery 
was  had  and  possession  recovered;  that  this 
possession  was  retained  till  the  year  1826,  when 
this  judgment  was  revoked,  and  a  writ  of  res- 
titution awarded;  and  Hallett,  claiming  to  hold 
De  Vobiscey's  title,  entered,  and  the  proeved- 
inga  in  an  action  to  try  titles  on  the  same  day 
were  com  induced,  and  a  recovery  had,  with  dam- 
ages; and  a  writ  of  reatitutiun  was  execuled 
under  the  judgment  of  tlie  Supieine  Court,  re- 
leiied  to  in  the  report*  »f  that  case. 
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The  documents  five  and  six  were  offered  t» 
gether,  and  the  genuineness  of  the  signatnrM 
was  proved,  and  the  fact  that  the  offleera  hcU 
the  appointment*  specified  at  the  time  tlMf 
bear  date. 

The  report  of  this  claim,  and  the  couflrmM- 
tion  of  the  gOTemment,  was  also  read  to  tt> 
jury.  The  evidence  shows  that  the  heira  of 
Robert  Farmer  left  this  country;  and  that,  dar- 
ing the  Spanish  times,  and  until  the  return  «t 
De  Vabiscey,  none  were  known  or  heard  ot 
in  the  Province  of  West  Florida  as  claimants 
of  this  lot. 

It  waa  in  evidenoe  that  Orsono,  at  the  tima  of 
the  deed  to  him,  and  from  him  to  Eslava,  i 
the  Spanish  Commandant  at  Mobile. 

Before  the  jury  retired  from  the  bar  to  ocm- 
sider  of  their  verdict,  the  court  charged  them  ■■ 
follows:  That,  in  considering  this  case,  thn 
were  not  to  regard  the  title  from  the  Unitd 
■States  to  either  party,  as  both  were  ['dSI  - 
confirmed  equally,  and  the  confirmations  bat 
anccd  each  other,  and,  to  decide  the  controTsr^, 
the  jury  must  look  to  the  other  evidences  of 
title.  The  court  further  instructed  the  pUJf 
that,  if  they  believed  the  defendant,  Eslavn, 
and  those  under  whom  he  claimed,  had  been  fa 
possession  more  than  twenty  years  before  tt^ 
suit  was  brought  under  claim  of  title,  it  would 
be  Bullicient  for  his  defense;  and  that  the  son- 
veyances  produced  would  be  suRlclent  to  rnnnnst 
the  (lilfcrent  possessions  together.  The  oont 
further  instructed  the  jury,  that,  the  convaj- 
ance  to  Mr*.  Fonnerette  being  shown.  If  no  ad- 
verse  or  other  possession  appeared,  and  no  Ta«> 
son  to  the  contrary  was  shown  in  evidence,  md 
the  possession  was  found  in  her  vendee,  tlt^ 


The  court  further  charged,  that,  if  tbej  b»- 
lieved  that  the  plaintiff  had  been  out  of  poaaaa> 
sion  since  the  death  of  Farmer,  and  until  tkm 
year  1810,  though  De  Vobiseey  had  then  as- 
tered,  yet,  if  he  was  dispossessed  by  Eslava  bf 
recovering  at  law  with  damages,  having  bsap 
out  of  possession  such  length  of  time,  bis  entiy 
was  that  of  a  trespasser,  and  his  iiiiiiiii  a>iiw 
would  not  prevent  the  statute  i>f  limitatioas 
from  continuing  to  run  on  account  of  Bslava, 
he  having  been  restored  by  competent  tribtmaisL 

Before  the  jury  retired  to  consult  od  their 
vei'ilict,  the  counsel  for  the  plaintiff  requested 
the  court  to  charge  the  jury  as  follows: 

That  in  this  Slate  the  jury  would  no^  be  a«- 
thorized  to  presume  a  grant  in  favor  of  a  di< 
rect  adverse  possession  short  of  thirty  years. 

That  the  title  of  defendant,  before  confirMM- 
tion,  was  a  mere  equity,  and  this  is  not  of  that     ' 
character,  of  color  of  title,  which  would  Ulf 
port  an  adverse  possession. 

That,  in  order  to  sustain  the  defensa  nndtf 
the  statute  of  limilations,  there  muat  be  tWMrtJ 
years'  actual,  uninterrupted  adverse  poasesuo^  ' 
and  this  possession  must  be  clearly  defined^ 
which  the  court  charged,  but  added,  that  tki 
jury  might  infer  the  possession,  if  they  pleae*^ 
from  the  transmission  of  title  from  Fonneiattt  , 
to  Fontanella,  snd  from  Fontaueila  to  Oraou^ 
and  to  this  defciidant. 

'I'hat  the  piuper  cunceiiMinn  to  Mrs.  KonnCT' 

,i».   her  deed  to  Kontan-lln,  and  bia  deed  t» 

oauuot  ii»  iccbiveil  )>y  tlie  Jury  as  att 
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4taet  «f  title,  bo  aa  to  connect  the  defendant's 
tklc  under  bis  can&miBtion  with  them,  nor 
«*i  they  look  to  them  ■■  evidence  of  sftlea,  nor 
•■  pnof  of  the  wiiiaidentioiL,  nor  »•  proof  of 
■he  boundariea  eliimed. 

lit*]  *That  if  the  jury  find  that  De  Vobiscej 
otend  i^on  the  premiBce  in  1818  or  1819,  with 
■teat  t«  daim,  and  did  claim,  ia  right  of  his 
■ife,  ae  one  of  the  heira  of  Farmer,  and  held 
fi^Ktnon  cnder  said  title  during  those  portions 
of  time  he  was  succesaful  in  litigation,  this  in- 
Itmiptrd  the  pofsesaiou;  and  in  order  to  sus< 
taia  a  title  under  the  statnte  there  must  be 
proof  of  a  clear  adverse  posseseion  of  twentjr 
Ttaza  prior  to  the  time  of  the  interruption; 
vbieh  the  cnurt  refused,  and  the  court  charged 
tkal  De  Vobi^ccy  was  a  trespftsser. 

Tbat  neither  under  the  claim  of  Mrs.  Fon- 
Mictte,  nor  under  the  act  of  Congress,  can  the 
ttfodant  claim  more  than  sixty  feet  front, 
^  thai  the  survey  produced  by  the  defendant 
■BBOt  control  this. 

Thftt  If  defendant  has  put  in  a  plea  for 
^ty-fonr  feet,  and  shows  title  for  but  sixty 
fcet,  without  designatiag  the  precise  location 
tf  the  sixty,  the  plaintiff  must  recover.  That 
the  faper  title  prt>duced  by  the  plaintiff  is  bet- 
to  tins  tbe  paper  title  of  the  defendant. 

TU  the  Act  of  182S,  confirming  defendant's 
titlt,  (dates  only  to  the  title  as  presented  to 
tfe  eommissioners,  to  wit,  the  deed  from  Or- 
MBs  in  180£,  while  the  same  act  confirms  tlie 
titk  e(  plaintiff,  which  relates  bactc  to  the  pat- 
Ht  at  1757. 

lilt  the  legal  construction  of  the  bill  of  sale 
biM  Oisono  to  Xlslava  gives  to  Eslava  no  right 
U  tti  la^  in  controTeray. 

Hat  if  the  defendant  claims  under  the  title 
•I  Hn.  Fonnerette,  he  cannot  acquire  by  tlie 
tfatstc  of  limitations  more  than  the  title  calls 
tv,  which  is  sixty  feet  front. 

T«  an  of  which  charges  and  refusals  to 
(tei^  by  the  court,  the  plaintiff  by  his  counsel 
csetpt*,  and  prays  tbat  his  bill  of  exceptions 
■ay  be  signea  and  sealed  by  the  court,  which 
is  doM  accordingly   in  term  time. 

The  jarf,  under  these  instructions,  found  a 
iv^ct  for  the  defendant,  and  the  case  was  car- 
ried to  the  Supreme  Court  of  Alabama.  Be- 
t<K   it    eftme    on    for    trial,   the    record    was 

"In  Ejectment. 

"John  Doe,  ex  dem.  of  Farmer's  Heirs,  v.  M.  D. 

Eslava. 

"X  Angnstns  Brooks,  clerk  of  the  Circuit 
Omt  for  the  county  and  State  aforesaid,  do 
hncby  certify,  tbat  it  ia  stated  in  the  original 
UD  of  exceptions  ia  this  caae,  that  every  charge 
nqne«t«d  hy  the  plaintiff's  counsel  of  the  cpurt 
therein  aet  forth  was  refused,  which  statement 
g«^tt  to  appc*r  in  the  transcript  of  the  record, 
Bs  it  ia  *  fwrt  of  tbe  record,  but  was  omitted 
414*]  'through  mistake  to  be  inserted  in  the 
tiaaaoipt  made  oat  in  tbe  ease  and  sent  to  the 
Sapreme  Court. 

-In  totimony  whereof,  I  have  hereunto  set 
■J  hand  and  affixed  the  seal  of  said  court,  this 
nth  lUy,  in  the  year  18M. 

[ml.]  "A.  Brooks,  Clerk. 

^nia  record  ia  amended  by  consent  in  this: 
ItaC  tt  is  ngned  there  ia  an  omisBion  in  the 
HI  0f  I  n<|iti<aiB  to  state  that  the  ch:irgea 
la  Ii.  ad- 


asked  for  {and  appearing  in  this  record)  by  tha 
plaintiff  below  were  refused  by  the  cmirt,  and 
excepted  to  by  the  plaintiff. 

■Tuscaloosa,  4th  June,  IS46. 

"George  N.  Stewart. 
"Attorney  for  Deft  in  Error." 

In  April,  1S47,  the  cause  came  on  for  argu- 
ment, when  the  Supreme  Court  of  Alabama  af- 
firmed the  judgment  of  the  court  below.  The 
plaintiff  sued  out  a  writ  of  error,  and  brought 
the  case  up  to  this  court. 

It  was  argued  by  Hr.  Phillips  and  Mr.  Coxe 
for  tbe  plaintiff  in  error,  and  Mr.  Campbell  for 
the  defendant  in  error. 

Ttlr.  Phillips,  for  the  plaintiff  in  error,  made 
the  following  points: 

The  Supreme  Court  of  Alabama  has  declared 
that  the  plaintiff's  chain  of  title  "gives  no  legal 
right  to  the  premises,  and  that  the  lessor  is  not 
entitled  to  recover,  although  no  opposing  evi- 
dence had  been  offered  by  defendant.  11  Ala. 
Rep.   1049. 

This  extraordinary  conclusion  is  predicated 
upon  the  position  that  the  title  of  Farmer  was 
forfeited  by  the  conquest,  as  well  as  by  the 
stipulation  of  the  fifth  section  of  tlie  treaty  be- 
tween Great  Britain  and  Spain. 

That  the  estate  of  individuals  ia  not  the  sub- 
ject of  forfeiture  by  act  of  conquest,  is  a  welt- 
established  principle  in  the  law  of  nations,  and 
one  repeatedly  recognized  by  this  court,  Vat- 
tel's  Law  of  Nations,  388;  Wheaton's  Law  of 
Nations,  63;  B  Wheat.  SfiB;  T  Pet.  86;  10  lb. 
320;   12  lb.  412. 

Nor  does  tbe  5th  section  of  the  treaty  work 
this  consequence.  If,  by  the  law  of  nations, 
Farmer's  possession  would  have  been  secure, 
would  the  British  government  have  introduced 
a  treaty  stipulation  narrowing  the  right  of 
their  own  subjects? 

"Iler  Catholic  Majesty  agrees  that  the  Brit- 
ish inhabitants  or  subjects  may  retire  in  full 
security  and  liberty  when  they  shall  think  prop- 
er, and  may  sell  their  estates,  and  remove  all 
their  effects,  aa  well  as  their  persons,  without 
being  restrained  in  "their  emigration,  [*4S5 
under  any  pretense  whatever,  except  on  account 
of  debts  or  criminal  prosecutions;  the  term  lim- 
ited for  this  emigration  being  fixed  to  the  space 
of  eighteen  months,"  etc.  But  if  from  the  value 
of  their  posses^iuns  they  should  not  be  able 
to  dispose  of  them,  a  longer  time  to  be  grant- 
ed, etc.  Land  Laws,   977. 

The  just  construction  of  this  section  would 
seem  to  be,  to  stipulate  for  emigration  and  re- 
moval of  property,  and  that  it  is  introduced  out 
of  abundant  caution.  But  if  the  party  did  not 
choose  to  emigrate,  was  there  to  be  a  forfeiture 
of  his  property  upon  the  expiration  of  the  eight- 
een months!  Or  suppose  he  emigrated  within 
that  period,  but  did  not  sell,  did  tlie  lapsu  of 
time  deprive  him  of  the  right  to  do  so!  The 
treaty  nowhere  expressly  declares  a  forfeiture, 
and  to  imply  it  in  opposition  to  the  principles 
of  the  laws  of  nations  could  only  be  juatified  by 
imperious  necessity. 

Whatever  may  be  the  power  of  the  sovereign 
to  regulate  the  ownership  of  real  eatat«,  and  to 
confine  it  to  citizens  alotic,  it  would  seem  that 
some  special  action  of  the  Spanish  government 
was  necessary,  and  that  neither  tbe  Conquest 
nor  the  treaty,  proprio  vigore,  worked  a  forfeit- 
ure of  this  estato. 
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But  tuppoBing  the;  did,  was  it  not  eompetent 
for  Spain  to  h»ve  relinquiihed  thia  forfeiture, 
and  majr  not  this  goremment,  the  successor  of 
Spain,  do  the  Bsme  thing?  The  admiseioti 
of  the  premisee  of  the  decision  does  not  at  all 
justify  its  conclusion,  "that  the  lessor  had  no 
right  to  recover,  although  no  opposing  GTidence 
■lad  heen  offered  by  defendant. 

But  it  ma;  be  said  that  the  act  of  Congress 
and  the  patent  which  afSrm  the  plaintiff's  title 
expressly  reserve  the  rightful  claims  of  all  oth- 
er persons,  and  that  the  defendant's  title  is 
within  that  reservation,  and  consequently 
stands  unaffected  by  them. 

In  1T3S,  Elizabeth  Fonnerette  applied  to  the 
Spanish  Commandant  Kleiro  for  the  lot  belong- 
ing to  Farmer,  "which  has  not  until  the  present 
time  been  claimed  by  the  proprietor  or  by  any 
agent  in  hie  behalf  ;  upon  which  an  order  is- 
sued to  put  the  petitioner  into  possession  pro- 
vided the  lot  was  "vacant,  and  it  caused  no  in- 
jury to  anyone,"  and  with  the  further  direc- 
tion, that  "a  survey  should  be  made  by  the  sur- 
veyor of  the  province,  to  be  transmitted  to  me 
in  order  to  provide  the  petitioner  with  the  cor- 
responding title  in  form." 

This  was  the  whole  transaction  under  the 
Spanish  government.  There  is  no  evidence  to 
show  that  the  party  was  ever  put  into  poasea- 
sion  by  the  officer  to  whom  the  order  was  di- 
rected, nor  that  she  had  ever  obtained  the  pos- 
430*]  session  in  any  'other  manner;  no  proof, 
therefore,  that  the  inquiry  was  ever  made  that 
the  lot  was  "vacant,"  and  that  the  concession 
would  not  operate  an  "injury"  to  some  other 
person,  nor  was  there  ever  any  "survey"  upon 
which  the  titles  were  to  be  predicated. 

It  may  be  remarked,  also,  that,  although  this 
application  was  made  but  a  few  years  after  the 
treaty,  the  lot  of  Farmer  is  not  spoken  of  as 
forfeited,  but  as  unclaimed.  The  concession  to 
Afrs.  Fonnerette  gave  ber  no  legal  title.  This 
is  shown — 

1st.  By  the  terms  of  the  concession  itself. 

2d.  By  the  eighteenth  section  of  the  Rojrnla- 
tions  of  Morales,  which  declares,  "that  no  one 
of  those  who  have  obtained  the  firtit  decree  by 
which  the  surveyor  is  ordered  to  measure  it, 
and  by  virtue  of  which  tliey  have  been  put  in 

CiBsession,  can  be  regarded  as  oivnvrs  of  the 
nd  until  their  real  titles  are  delivered,  com- 
pleted with  atl  the  formalities  before  recited.'' 
ijuid  Laws,  OSi. 

3d.  By  the  repeated  ndjudicntions  of  the 
court,  commencing  with  the  ease  of  De  la  Croix 
V.  Chamberlain,  in  12  Wheaton,  that  such 
claims  did  not  sever  the  land  from  the  public 
domain,  and  that  upon  the  change  of  govern- 
ment a  political  obligation  alone  existed,  which 
the  court  could  not  enforce. 

The  claim  of  hUlava,  however,  was  not  pre- 
sented to  the  board  ns  founded  upon  this  con- 
cession, but  upon  a  bill  of  sate  from  Orsono  in 
.  1802;  and  thia  was  the  only  paper  filed  in  the 
land  office.  The  report  of  the  commissioners 
shows  Orsono  to  be  the  original  claimant  Es- 
lava  the  present  claimant,  and  states  tlie  quan 
tity  claimed  as  unknown. 

It  is  contended  by  defendant,  that  the  Act  of 
1822  confirmed  this  claim,  and  upon  the  trial  a 
survey  was  introduced,  made  by  a  deputy-sur- 
veyor of  the  United  States,  to  show  its  extent. 
Tliis  evidence  waa  objected  to,  because  by  the 
SOS 
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were  to  be  made,  and  the  survey  was  nude 
without  their  authority.  The  survey  contained 
25,312  superficial  feet,  while  the  act  of  Con- 
gress under  which  the  claim  is  set  up  expresaly 
provides  that,  where  the  quantity  claimed  b 
not  ascertained,  it  shall  be  for  7,200  square 
feet,  or  80  by  120,  The  survey,  then,  waa  not 
only  made  without  due  warrant,  but  in  face  of 
the  act,  and  has  never  been  recognized  by  this 
government.  The  survey  should,  therefore, 
have  been  rejected  by  the  court. 

The  defendant  also  offered  in  evidence  the 
concession  and  certain  mpsne  conveyances  to 
Orsono.  The  original  petition  upon  which  the 
concession  is  founded  is  for  a  iot  ten  toises  (60 
feet)  in  frcMit;  but  the  conveyances  all  differ  u 
to  the  dimensions. 

•The  question  now  is,  What  standing  l**ai 
has  this  claim  acquired  from  the  action  of  tUa 
government! 

As  it  has  been  shown  that  the  defendant  bad 
only  an  equity  upon  the  Political  Department 
he  must  be  content  to  take  his  title  with  the 
conditions  and  under  the  restrictions  which  that 
department  has  imposed. 

The  plaintiff  having  shown  a  perfect  title 
from  the  government,  the  defendant  waa  not 
at  liberty  to  use  in  evidence  against  that  titto 
the  concession,  or  the  mesne  conveyataces  to 
Orsono,  as  they  had  never  been  presented  to 
the  board  of  commissioners. 

The  act  declares  they  shall  never  be  "eoniid- 
ered  or  admitted  as  evidence  in  any  court  of 
the  United  States  against  any  grant  which  mmy 
hereafter  be  derived  from  the  United  Statea." 
Land  Laws,  607;  Henderaon  v.  Foindexter,  12 
^Vheat,  634;  De  la  Croix  v.  Chamberlain,  IZ 
Wheat.  599;  Strother  v.  Lucas,  12  Peten,  448; 
Barry  v.  Gamble,  3  How.  32. 

These  words  are  too  emphatic  and  too  gaa- 
eral  to  justify  the  distinction  which  was  taken; 
for,  whether  the  deeds  were  introduced  as  con- 
stituting of  themselves  title,  or  for  the  purpose 
of  uniting  them  to  some  other  matter  to  this 
end,  they  equally  fait  within  the  words  of  the 
statute  and  the  mischief  it  was  intended  to 
against. 


ant  is  without  a  legal  title. 

The  Act  of  1622  docs  not  purport  a  convey- 
ance of  title.  While  its  Srst  section  in  ref- 
erence to  complete  grants  recocnizcs  them  a* 
valid,  its  other  sections,  which  nllcct  the  defend- 
ant's claim,  look  to  future  ailion— "they  shall 
be  confirmed."  The  final  title  is  reserved  to  tbe 
government  until  the  patent  issues,  llie  scopr 
of  its  provisions,  providing  for  locations  by  its 
own  tribunals,  which  are  also  empowered  to 
decide  in  cases  of  conflict,  is  utterly  incon- 
I'istent  with  the  idea  that  tbe  act  itself  severed 
thu  connection  of  the  government. 

While,  llierofore,  it  is  not  denied  that  a  oon- 
plete  title  to  lands  may  be  vested  by  the  act  of 
Congress,  it  is  insisted  that,  under  the  Act  «f 
1822,  the  title  of  the  government  is  not  deveeted 
until  tbe  issuing  of  the  patent.  Bagnell  v. 
Broderick,  13  Pet.  436;  Wilcox  v.  Jackeon,  IX 
Pet.  408;  Boatner  v.  Ventriss,  4  Cond.  L.  B. 
«.53. 

Stating  the  cose,  therefore,  most   favoraJdf 
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(or  dffcrdant,  it  shows  that  Farmer  and  Eiila- 
*k  both  held  claims  to  the  lot  in  controversy 
derived  from  former  governmeiitB;  bnt  these 
dums  nve  no  title.  They  have  both  urged 
4SS*]  Uiar  suita  before  the  'new  fonim,  and 
tuner's  title  has  been  perfected,  while  Esla- 
fa's  rcmaina  incomplete. 

Prom  1822  to  1837,  when  the  patent  issued 
wbich  derested  the  government  of  its  title, 
there  waa  a  special  tribunal  organized  by  the 
•et  at  CangrcBB  for  the  adjudication  of  this 
diet.  The  defendant  has  appealed  to  that 
basal  and  been  defeated,  or  be  has  abstained 
for  fifteen  jears  from  prosecuting  his  suit  where 
bj  law  he  was  directed  to  do  it.  The  record 
doe*  not  authorize  us  to  say  upon  which  horn 
he  i«  suspended,  but  his  dilemma  is  the  san 
Rtber  event. 

That  this  court  has  jurisdiction  of  this  e 
onder  the  twenty-Bfth  section  of  the  Judiciary 
Aet,  reference  is  made  to  Matthews  v.  Zane,  4 
Cnneh,  3S2,  Ross  v.  Barland,  1  Pet.  662,  Pol 
lud'a  Heirs  v.  Kibbe,  14  Pet.  354. 

Mr.  Campbell,  for  the  defendant  in  error,  oon 


1.  Th«t  these  two  claims  fell  within  differ- 
ent sections  of  the  confirmatory  Act  of  1822; 
iliat  of  Farmer  being  provided  for  in  the  fourth 
•ection,  which  merely  conferred  donations, 
whilst  that  of  Eslava  waa  comprehended  with- 
in the  third  section,  which  recognized  pre-ex- 
iating  ligfata;  and  that  claims  founded  upon  do- 
nations must  give  way  to  rights  already  eatab- 

2.  After  ahowing  that  the  Supreme  Court  of 
'  una  conaidered  that  both  parties  were  pro- 

1  b7  the  act  of  Congress,  and  that,  in  or- 
I  decide  between  them,  the  antecedent 
ion*  of  the  title  had  necessarily  to  be  con- 
sidered, Mr.  Campbell  proceeded:  In  this  pas- 
tnre  of  the  case,  the  Supreme  Court  were  led 
to  the  inquiries,  first,  whether  the  title  of  the 
Inaon  of  the  plaintiff  was  not  forfeited  before 
the  action  of  Cougress  upon  it;  and  second, 
vbether  the  possession  of  the  defendant  had 
not  perfected  bis  title  under  the  Spanish  laws 
of  prescription  and  the  Alabama  Act  of  Limita- 

We  ooutend  that  the  settlement  of  the  con- 
test between  these  parties  is  within  the  com- 
petency of  the  local  tribunals,  and  that  a  writ 
ai  error  does  not  lie  to  the  Supreme  Court  of 
the  United  States  upon  their  judgments.  A  so- 
Intion  of  this  question  must  be  found  in  the 
twenty-fiftb  section  of  the  Judiciary  Act,  and 
the  interpretation  given  to  it  by  the  Supreme 
Conrt  of  tbe  United  States. 

The  title  of  the  lessors  of  tbe  plaintiff  rests 
npoD  tbe  authority  of  no  clause  in  the  Consti- 
tution, nor  is  it  protected  by  any  treaty.  The 
title  was  forfeited  by  the  laws  of  Spain,  when 
it  had  unquestioned  sovereignty  over  the  coun- 
tiy,  and  was  not  restored  by  the  act  of  cession 
4St*]  of  Spain  to  the  French  government  *nor 
t^  •»  act  of  the  French  (joverniuent.  The 
title  of  the  defendant  whs  valid  and  operative 
•t  the  date  of  tbe  cession  to  the  United  States, 
and   is   within   ita   protection. 

Tile  title  of  the  plaintiff  is  not  held  under  a 
■Utute  of  tbe  United  States.  The  United 
Btatei,  in  the  Act  of  Bth  May,  1822,  disavow  in 
favor  of  the  defendant  all  title  to  the  lot,  and 
if  tbe  plainiS  is  to  b«  held  as  comprehended 
IS  Ii.  eid. 


within  the  third  section  of  the  same  act,  thia 
disavowal  operatea  in  favor  of  the  plaintiff. 
The  question,  then,  is  controlled  by  tb» 
decision  of  this  court  in  9  Peters,  224.  The 
court  there  says;  "The  controversy  in  tbe  State' 
court  waa  between  two  titles;  the  one  originat- 
ing under  the  French,  the  other  under  tbe  Span- 
ish government.  It  is  true,  the  successful  party 
had  obtained  a  patent  from  the  United  States 
acknowledging  the  validity  of  his  previous  in- 
complete title  under  the  King  of  Spain.  But 
this  patent  did  not  profess  to  destroy  any  pre- 
vious existing  title,  nor  could  it  ao  operate,  nor 
was  it  understood  so  to  operate  by  the  Stat« 
court."  The  court  proceeds  to  show,  that  the 
confirmation  of  the  plaintiiT's  claim  could  not 
operate  upon  a  pre-existine  title;  that  the  so- 
lution of  the  controversy  between  the  parties 
depended  upon  the  opinion  that  the  State  court 
held  as  to  the  rights  under  the  titles  derived 
from  the  crowns  of  France  and  Spain  respec- 
tively; and  that  the  Supreme  Court  was  nut 
entitled  to  review  the  opinions  of  the  State 
court  on  auch  a  title. 

The  parallelism  between  the  two  cases  is- 
perfect.  The  controversy  in  the  present  casi- 
is  between  titles  having  complete  evidences  of 
authenticity.  The  land  in  dispute  had  been 
severed  from  the  national  domain  for  more  than 
half  a  century  before  the  occupancy  of  Mobile 
under  the  title  produced  by  the  lessors  of  the 
plaintiff.  The  measures  of  a  public  character 
by  which  it  had  reverted,  and  the  acts  under 
which  it  had  subsequently  become  private  prop- 
erty, were  all  antecedent  to  tbe  American  ac- 
quisition. 

The  United  States  had  interfered  between- 
tbe  parties  only  so  far  as  to  disclaim  all  estate 
n  the  property,  and  to  furnish  the  highest  ev- 
idence of  that  in  an  act  of  Congress.  The  set- 
tlement of  the  controversies  under  the  pre-ex- 
g  claim  could  be  of  no  interest  to  the 
United  States,  nor  can  the  mode  of  settlement 
of  the  question  call  for  the  interposition  of  the 
itional  tribunals. 

The  State  court  gave  to  the  Act  of  Congress 
of  1822  all  tbe  effect  that  could  be  derived  from 
.  favor  of  the  lessors  of  the  plaintiff.  It 
not  pretend  that  the  United  States  could 
Lvaive  the  forfeiture  in  so  far  as  it  affected 
wn  interests,  but  that  it  had  not  attempted, 
to  impair  any  other  title. 

"The  decision  was,  that  the  disavow-  [*440 
or  relinquishment  of  the  United  States,  in 
:2,  did  not  destroy  the  rights  that  had  vested 
after  the  forfeiture  of  the  British  grant;  and 
before  the  passage  of  the  subsequent  act  of  the 
United  States  in  1822.  This  opinion  receives, 
full  conSrmntion  from  the  plain  declariition  in 
the  Act  of  1822.  Consf^^s  expressly  declares, 
that  it  is  not  to  be  construed  so  as  to  airecl 
any  other  title,  but  simply  to  amount  to  a 
elinquishment  of  the  title  of  the  United  SLnifs. 
rhe  Supreme  Court  has  repeatedly  held  that 
1  con lirnia lion  in  audi  U-rms  had  no  relation 
lo  as  to  nifect  the  vested  rights  of  other  per- 
lOns.  laa  itoia  v.  Bramell,  4  Howard,  459; 
Barry  v.  Canible,  3  Howard,  32. 

The  decision  of  the  State  court  upon  the  ef- 
fect of  the  Act  of  Limitations  is  clearly  not  re- 
visable  by  the  Supreme  Court  of  tbe  United 
States.  The  State  court  held  that  the  iawa  ol 
prescription  ran  in  favor  of  the  defendants, 
20T 
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from  the  time  they  entered  into  poseeaaioD, 
cl&iming  title.  The  Supreme  Couil  has  ac- 
knowledged in  several  inataTicea  the  effect  of 
tlie  Btatutea  of  limitation  upon  French  titlea. 
and  that  those  acts  are  not  obetructed  by  the 
statutes  of  the  United  States  proposing  inquir- 
ies into  the  character  and  validity  of  titles. 
That  court  held  that  a  party,  whose  claim  had 
not  been  forfeited  by  neglect  to  present  it,  waa 
entitled  to  the  benefit  of  the  possesaion  held 
under  the  Spanish  taws  of  prescription  before 
the  cession,  and  to  the  benefit  of  the  local  1 
of  prescription.  Strother  v.  Lucas,  12  I'el 
4SB.  401 ;  Judge  Catron's  Opinion,  468,  400, 

Had  the  United  States  set  up  a  clnim  to  this 
land  ae  its  own,  uid  it  had  been  held  under  that 
title,  we  concede  tliat  no  local  act  of  limita- 
tions eould  interfere  with  its  supreme  power  of 
control.  This  has  been  fully  recognized  by  the 
Supreme  Court.    4  Howard,  169. 

The  United  States  made  no  claim.  The  claim 
of  the  defendant  was  recognized,  because  he 
had  adduced  proof  of  title.  The  United  States 
withdrew  all  claim  to  the  land,  and  simply  re- 
served apower  to  survey  it  to  ascertain  its  lo- 
cation. This  statement  of  the  ca»e  shows  that 
the  opinions  of  the  State  court  upon  the  statute 
of  limitations  do  cot  operate  to  deny  a  title 
held  under  the  United  States. 

The  remaining  queation  upon  the  bill  of  ex- 
ceptions, relating  to  the  construction  of  the  act 
of  Congress,  arises  upon  the  admissibility  of  the 
Spanish  title  papers  of  the  defendant. 

The  defendant,  at  the  time  (1S14)  the  com- 
missioner appointed  under  the  Act  of  1B12  (1 
Clarke'a  lAnd  Iaws,  600)  called  for  evidences 
of  claim,  hod  in  his  possession  only  the  deed  to 
himself  from  Orsono.  This  deed  waa  exhibited, 
441*]  and  a  fourteen  'years'  occupancy  under 
it  was  established.  The  original  grant,  and  the 
intermediate  conveyances,  were  not  produced. 
The  confirmation  of  the  United  States  was  pro- 
cured upon  this  statement  of  the  title  of  the  de. 
tendant. 

It  is  a  public  fact,  that,  at  the  time  the  Span- 
iards left  the  country,  many  of  the  title  papers 
were  carried  away.  The  archives  were  left  io 
great  confusion.  In  the  State  of  Alabama 
no  order  was  made  respecting  the  Spanish  rcc- 
ords  until  1821.  The  act  of  the  General  An- 
Kmbly  of  that  year  indicates  the  disorder 
which  prevailed.     Toulmtn's  Digest,  699. 

In  the  translation  of  the  records,  those  papers 
which  Eslava  had  supposed  to  be  lost  were- 
found.  TLey  show  a  connected  title  to  Oraono, 
from  whom  Eslava  clairaa.  Tbe  question  then 
arises,  Has  the  act  of  Congress  prohibited  the 
use  of  these  papera  in  tbe  maintenance  of  his 
right!  The  object  of  the  act  was  to  compel  the 
production  of  title  papers  to  the  commissioner 
for  the  examination  of  claims.  The  failure  to 
produce  such  munimenta  of  title  was  visited  by 
a  prohibition  against  their  introdiiclinn  -.iili- 
sequently  as  evidence  in  the  eourta  of  the  Unit- 
ed  States. 

This  section  could  not  have  been  designed  to 
apply  to  the  ease  of  a  claimant  whose  claim 
was  substantiated  to  the  government,  independ- 
ently of  a  paper  title,  and  whoac  claim  bad  iH-eti 
afterwards  tecognized  by  the  government.  The 
i>l>ject  of  the  statute  was  to  protect  bona  tide 
putchaeers,  \tT  claimants  under  the  government, 
who  had  no  notice  of  the  dormant  Spanish  ti- 
908 


ties.  When  tbe  Spanish  daimant  bad  addiuad 
his  claim,  supported  it  by  competent  evidenoa, 
and  it  had  been  confirmed,  there  was  no  motiv« 
for  applying  a  penalty  to  him,  and  his  case  !■ 

clearly  not  within  the  purview  of  the  statut«w 
This  view  of  the  statute,  reasonable  as  it  ap- 
pears, was  not  adopted  by  the  State  courb 
The  court  allowed  the  Spanish  documents  of 
title  as  evidence  of  the  claim  of  the  defendant, 
and  those  under  whom  he  derived  title,  and  at 
the  date  of  the  claim.  The  admissibility  of  tha 
evidence  was  confined  in  its  operation  to  its  ef- 
fect in  establishing  a  prescription  under  th* 
statutes  of  limitation. 

The  same  question  arises  here  which  bas  been 
discussed  in  another  branch  of  this  caiue.  Eaa 
the  Supreme  Court  jurisdiction  over  the  ques- 
tions of  evidence  decided  in  thia  easel  Tba 
act  in  question  prescribes  a  rule  of  eridenoe  for 
the  courts  of  the  United  States. 

Granting  the  act  of  Congress  to  be  operatim 
BM  enacting  a  barrier  against  the  introdnction  of 
any  title  paper  aa  evidence  which  has  not  been 
registered  according  to  the  act,  doea  it  apply  to 
'a  State  courtT  Can  Congress  undertake  £*44S 
to  decide  what  evidence  shall  be  admitted  to 
support  a  plea  of  the  statute  of  limitations  in  a 
State  courtT  Can  Congress  undertake  to  deter- 
mine what  deeds  shall  be  evidence  of  title  in 
controversies  aimilar  to  that  now  offered  to  the 
court  r  Congress  haa  abandoned  all  claim  to 
the  land,  and  has  conceded  that  both  of  the 
claimants  have  a  superior  right  to  theirs,  b 
it  competent  for  Congress  to  dictate  the  form 
of  evidence  by  which  the  title  of  these  pftrtlM 
shall  be  established  in  the  State  courts  T  TIm 
language  of  the  act  requires  the  sanction  of 
no  such  pretension  on  the  part  of  the  goven- 

We  contend  that,  when  Congresa  established 
the  title  of  the  defendant,  «a  founded  on  a  grant 
lost  by  time  or  accident,  it  could  never  after- 
wards have  designed  to  contest,  or  to  furnish  it* 
citizens  with  the  means  of  contesting,  the  ezist- 
nce  of  their  title.  The  objects  set  forth  in  th* 
.djudicatioQs  of  the  Supreme  Court,  as  tba 
landmarks  of  the  national  policy,  forbid  aaeh  a 
.  Such  a  course  would  have  produoad 
embarrassment,  and  litigation,  wha 
the  policy  of  the  government  waa  to  promote 
order,  and  security. 


That  the  patent  from  the  United  State*  to 
the  plaintiff  must  prevail  against  defendant, 
who  exhibits  none. 

2.  That  the  report  of  the  oommiasi oners,  Jan- 
uary I,  IS23,  being  prior  to  the  patent  certifi- 
cate of  defendant,  September  3,  1S24,  eonfcra 
a  prior  title  of  confirmation  by  tbe  United 
States. 

That  under  said  Act  of  May  8,  1622,  and 
r  acts  of  Congresa,  the  lines  and  boundariei 
eatablisbed  by  the  register  and  receiver,  and  em- 
bodied in  the  patent,  are  oonclusive  as  to  title 
as  well  aa  to  boundary. 

4.  That,  according  to  defendant's  ahowia^ 
the  register  and  receiver  never  did  authorita* 
lively  fix  the  lines  of  his  lot,  and  the  convej* 
ance  annexed  to  the  warrant,  and  to  which  tM 
surveyor  refers  in  liia  plat  of  survey,  had  ealU 
which  could  not  be  complied  with  without 
coming  into  conflict  with  other  claims. 

HOWMPd  t> 
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5.  Tha  petHioB,  the  fotmdntion  of  defendant'^ 
titte.  cAlla  for  k  lot  10  toises  (00  feet)  jd 
bewlth.  SA  toUes  (15«  feet)  in  length.  Tin- 
deed,  purporting  to  be  from  Elizabeth  Foaner- 
MU,  appears  to  be  signed  by  Isabella  Fonncr 
ettc,  and  this  calls  for  60  feet  front,  120  feet 
deep.  Francidco  Fontanella,  not  Francis,  tlic 
pnViaas  giantM,  convejB  to  Orsono  114  feet  in 
front  and  126  feet  in  depth;  and  Orsono,  in  his 
ttuiTefAnce  to  Eilava,  without  indicating  bound- 
aries, sells  the  lot  which  he  had  purchased 
from  Don  Francis  Fontanella. 
441*1  *«■  Eliiabeth  or  Issbella  Fonneretti^'a 
d«»H  tails  for  John  Joyce's  lot  as  the  north- 

dtem  boundary;  and  Dinsmore,  the  surveyor. 
In  faU  retnin,  saja  the  front  of  114  felt  could 
■ot  be  found  without  interfering  with  Joyce's 
lot. 


8.  Tie  rstum  of  the  surveyor  gives  the  lines 
as  mrvajrad  22S  feet  by  112,  adding  one  hun- 
dred f««t  to  tbe  call  of  Fontanclla's  deed. 

B.  The  snperfieial  contents,  according  to  the 

Citkm,  10  ttuscs  (SO  feet)  by  26  (156),  would 
9,360  aqnare  feet ;  according  to  Fonnerette's 
deed  to  Fantwtella,  68  feet  by  126,  7^60  square 
tet;  by  Fontanella's  deed  to  De  Orsono,  114 
hj  12S,  14,3M  square  feet;  by  Dinsmore's  sur- 
nj.  228  by  112,  25,312;  by  the  register  of 
batioB,  7,200  square  feet.  'These  various  doc< 
nseata  of  title  are  thus  incongiruous  and  in- 

10.  Tke  daed  from  De  Orsono  to  Eslava  does 
■Qt  poiport  to  convey  the  entire  property 
wUn  fas  had  purchased  from  Fontanella,  but 
MOB  tkia  laagoage  as  describing  the  property 
auMveyed  "the  house  pertaining  to  me,  where- 
ta  I  dwell,  npon  the  lot  of  grouud  that  I  bought 
of  Dim  Ftaneis  Fuitanella,  etc.  I  yield  the 
fwkt  of  action  and  ownership  in  the  house  1 
had  and  heM." 

11.  It  will  be  observed  that  the  register  says 
that  Ealara's  claim  is  allowed  to  the  extent  of 
7,200  feet.  By  the  fourth  section  of  the  Act  ot 
May  8,  1822  (Land  Laws,  349),  it  is  provided, 
tut  in  all  such  claims  where  the  quantity 
claimed  is  not  ascertained,  no  one  claim  shall 
be  coDfinned  for  a  qiuntity  exceeding  7,200 
square  feet,  ft  is  contended  that  this  is  an  ad- 
jndicatioa  by  the  register  and  receiver,  that 
tliis  waa  sneh  a  claim  as  was  thus  restricted  as 
to  quantity. 

12.  That  therefore  the  court  erred  in  refus- 
ing, aa  it  appears  was  done,  all  the  prayers  for 
""■ — "ts  on  the  part  of  plaintiff. 


Mr.  Justice  Woodbury  delivered  the  opinion 
of  the   court: 

This    waa   a   writ   of  error   on   a   judgment 
rendered  in  the  Supreme  Court  of  Alabama. 

Our  jurisdiction  to  revise  such  a  judgment  is 
vary  strictly  limited  to  cases  where  some  right 
or  title  was  set  Up  by  a  party  under  the  gen- 
eral government — its  constitution,  treaties,  or 
laws,  and  was  overruled.  It  is  this  federal 
eharaetcr  of  the  claim  decided  against  which 
funuabea  aome  jnstiScation  for  a  revision  af  a 
State  judgment  in  a  federal  court;  and  unless  it 
be  dearly  of  that  character,  the  founilation  as 
w«ll  aa  the  policy  for  our  interference  entirely 
Wla. 
tS  Xi.  ed. 


*So  we  are  confined  in  our  inquiries  [*4<4 
in  a  writ  of  error  like  this,  under  the  twenty- 
liFtb  section,  to  what  appears  on  the  record  in 
fiiime  way  or  other,  not  only  to  have  been  set 
itp  under  the  United  States,  but  decided  against 
by  the  court.  Montgomery  v.  Hernandez,  12 
Wheat.  129;  Crowell  v.  Randell,  10  Peters,  392; 
.McKinney  v,  Carroll,  12  Peters,  66;  Pollard's 
llcira  v.  Kibbe,  14  Peters,  353,  360;  Coons  v. 
Gallaher,  15  Peters,  IB;  16  Peters,  281;  7  How- 
ard, 743.  It  must,  too,  be  overruled  improp- 
erly; otherwise  there  is  no  grievanoe  to  be  re- 
pressed. 

As  the  plaintiff  asserts,  that  such  a  right  or 
title  has  in  this  case  been  overruled,  and  that 
improperly,  the  burden  to  show  it  devolves  on 
him  (Garnett  et  al.  v.  Jenkins  et  al.,  8  Peters, 
66) ;  and  as  the  State  tribunals  are  presumed  to 
do  their  duty,  we  should  not  disturb  their  de- 
cisions, even  on  matters  connected  with  the 
general  government,  uuleas  very  manifestly 
improper  or  erroneous.  Carroll  v,  Peake,  1 
Peters,  23;  13  Peters,  «7i  United  States  v. 
Arredondo,  6  Peters,  727;  12  Peters,  435,  436. 
From  the  record  in  this  onse,  it  appears  that 
both  parties  claimed  the  land  in  controversy, 
by  titles  confirmed  by  thr  United  States,  as 
well  as  by  long  possession  at  different  periods. 

The  possession  by  those  under  whom  the 
plaintiff  claims  had  continued  from  1757  to 
1787 ;  while  that  of  the  defendant  and  his  grant- 
ors had  remained  from  the  last  date  to  the 
present  time,  with  no  interruption  except  by 
some  legal  proceedings  betwi^cn  1819  and  1826, 
which  in  the  end  terminated  favorably  to  the 
defendant,  and  left  him  in  the  actual  occupa- 
tion of  the  premises. 

The  British  power,  under  which  Farmer  was 
an  officer,  ceased  a  short  time  before  Farmer's 
heirs  left  the  country,  in  1787,  and  the  Spanisli 
power  ceased  just  before  their  return,  in  1819, 
and  for  this  or  some  other  cause  there  seems  to 
have  been  an  entire  abandonment  of  the  coun- 
try and  of  this  lot  by  Farmer's  heirs  during 
that  period  of  over  thirty  years;  and  a  new 
lioense  by  the  Spanish  government  was,  there- 
fore, soon  given  to  those  under  whom  Eslava 
claims,  to  enter  upon  it  as  a  vacant  lot;  and  an 
exclusive  occupation  and  building  on  it,  as  if 
their  own,  followed  by  them  and  Eslava  dur- 
ing tbe  same  period  of  thirty  years,  aa  well  as 
most  of  the  time  since. 

The  principles  of  law  applicable  to  these  pos- 
sessions, as  existing  in  Alabama,  and  as  to  land 
held  under  ancient  French  and  Spanish  per- 
mits and  grants,  we  do  not  propose  to  consider; 
nor  to  revise  the  correctness  of  the  rulings  of 
the  State  courts  concerning  them,  because  they 
are  matters  clearly  within  their  'sole  [*'14S 
jurisdiction.  But  with  the  other  branch  of  the 
case,  BO  far  as  title  was  attempted  to  be  proved 
by  the  plaintiff  from  or  through  the  United 
States,  and  was  decided  against,  the  course 
should  he  otherwise,  and  our  jurisdiction  must 
be  good  to  ascertain  whether  the  decision  madi^ 


Under  this  consideration,  it  is  doubtful  in  tht 
outset  whether  the  claim  of  the  plaintiff  ought 
not,  on  the  evidence  now  produced,  to  be  re- 
garded as  a  perfect  or  complete  title,  derived 
from  the  French  patent  or  grant  of  1757,  to 
Grondel,  and  not  to  be  regarded  aa  a  title  de- 
rived from  the  United  StaUa,  and  to  be  revised 
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here  if  oveiTUled  in  the  StaU  courts.  Such  a 
title  is  not  to  be  affected  or  regulated  by  the 
political  authorities  to  vhain  a  country  is  atter 
wards  ceded,  any  more  or  otherwise  than  any 
private  riglits  and  property  of  tlie  inhnbJtanl.- 
of  such  a  country,  \lnited  States  v.  Arredondo, 
0  Peters,  tlOl;  United  States  v.  Perclieinaii,  ', 
Peters,  SI,  07;  Mitchel  et  al.  v.  United  States.  1 
Peters,  734,  744;  12  Peters,  437,  438;  14  Peters. 
349,  350. 

And  when  a  party,  holding  such  complete 
title,  is  encroached  upon,  he  should  find  pro 
tection  in  the  judicial  tribunals,  as  he  can  gt't 
nothing  by  a  resort  to  confirmations,  or  releas- 
es, or  patents  by  the  political  power  which  ac- 
quired the  sovereignty  over  the  territory,  but 
not  the  property  itself,  "belonging  to  its  in- 
habitants." Chief  Justice  Marahatl  says,  in  7 
Peters,  87:  "The  king  cedes  that  only  which 
belonged  to  him.  Lands  he  had  previously 
granted  were  not  his  to  cede."  And  the  roiii- 
ptete  title  to  them  before  obtained  is  strength- 
ened by  no  confirmation  from  the  United 
States,  who  have  acquired  no  interest  in  theui. 
Garcia  v.  Lee,   12   Peters,  619;   3   Peters,  724. 

It  is  questionable,  then,  whether  the  con- 
firmation and  qualified  patent  sought  and  ob- 
tained in  this  instance  from  the  United  States 
conferred  any  title,  or  are  to  be  deemed  the 
true  source  of  the  title  of  the  plaintitTs.  In  this 
view,  it  would  be  a  title  or  nght  derived  from 
France,  and  to  overrule  it  is  to  overrule  what  is 
derived  from  France,  and  not  the  United  States. 

The  language  of  the  acts  of  Congress  on  this 
subject  (4  Stat,  at  Large,  700  and  708)  seems 
decisive  on  this  point;  as  by  it  the  complete 
grants  or  titles  are  "merely  recognized  as  val- 
id," while  the  incomplete  ones  of  a  certain  char- 
acter are  "confirmed,"  In  the  fornior,  tlie  title 
has  already  passed  to  the  possessor  before  the 
cession,  and  no  confirmation  is  needed  nor 
rights  required  from  the  United  States,  they 
having  nothing  to  grant,  whether  by  a  statute, 
or,  as  here,  by  a  mere  quitclaim  patent. 

The  exceptions  or  defects  in  the  chain  of  this 
449*)  title  to  Farmer  'seem  by  the  present 
proof  to  have  been  all  overcome  by  entry, 
building,  and  legal  presumptions;  though  when 
before  the  local  officers,  both  parties  appear  to 
have  been  very  unsuccessful  in  collecting  many 
of  the  facts  and  papers  since  obtained. 

But  if,  as  reported  by  the  commissioners,  this 
is  to  be  treated  as  an  incomplete  and  confirmed 
claim,  the  State  court  do  not  appear  to  have 
overruled  the  title  set  up  by  the  plaintiff,  so  far 
as  derived  from  the  United  States.  They  in- 
structed the  jury,  as  to  "the  title  from  the 
United  States  to  either  party,"  that  "both  were 
confirmed  equally,  and  the  confirmations  bal- 
anced each  other;  and,  to  decide  the  contio- 
verey,  the  jury  must  look  to  the  other  evidences 
of  title."  They  accordingly  did  «o  look;  and 
as  the  defendant's  grantors,  after  Farmer's 
death,  and  after  his  family  left,  entered  under 
a  license  from  the  public  authorities,  given  on 
thi'  j:round  that  the  lot  had  been  abandoned 
and  was  vacant;  and  as  tliey  and  Kslavu  ha<l 
occupied  it  since  till  1810  undisturbed,  and  hail 
been  quieted  in  It  again  in  1826,  and  continued 
there  till  this  time,  the  jury  appears  to  huve 
found  they  were  not  to  be  disturbed  now  by 
any  pomieaaioD  or  title  of  Farmer  and  his  heirs 
before  1787. 


validity,  the  court  refused  to  instruct  the  jury, 
though  requested  by  the  plaintilT,  "that  the 
i'ii|H'r  title  produced  by"  him  "was  better  than 
the  paper  title  of  the  defendant."  This  is  liLe- 
u-ise  excepted  to. 

But  neither  of  these  instructions,  whether 
the  general  or  special  one,  seems  to  have  over- 
'iiled  any  title  derived  from  the  United  State*; 
which  was  merely  a  confirmation.  On  the  con- 
trary, they  consider  it  as  sustained,  but  the 
defendant's  title  thus  gotten  sustained  also,  as 
well  as  the  plaintifTs.  It  is  true,  tliey  <i°  ""t 
regard  Jhe  former  as  better  than  the  tatter,  and 
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The  title  of  the  plaintilT,  so  far  as  connected 
with  the  United  States,  consisted  of  a  confirma- 
tion of  the  French  grant,  and  a  quitclaim  pat' 
ent.  The  title  of  the  defendant  thus  connected 
consisted  of  a  confirmation  of  a  supposed  Span- 
ish concession,  and  a  certificate  of  this  fact,  eD- 
titling  him  to  a  patent,  if  he  wished.  Both  were 
confirmed  at  the  same  time  by  Congress,  'llie 
former,  then,  is  no  lietter  as  to  title  than  the 
latter.  A  patent  like  the  subsequent  one  in 
this  case,  merely  quitclaiming  or  releasing  any 
right  of  the  United  States,  gives  no  title  to  the 
patentee  superior  to  what  a  confirmation  had 
given.  Thus,  in  Grignon  t.  Astor,  2  Howard, 
344,  the  court  remarks: — "It  has  been  oMi- 
tended  by  the  plaintiff's  counsel,  that  the  nlm 
in  the  present  case  is  not  valid,  becauAe  Peter 
Grignon  had  not  *Bucb  an  estate  in  the  [*44T 
premises  as  could  be  sold  under  the  order  of 
the  County  Court,  it  being  only  an  eauitable 
one  before  the  patent  issued  in  1B29;  out  Um 
title  liecame  a  legal  one  by  its  confirmation  bj 
the  Act  of  Congress  of  February,  1823,  wblu 
was  equivalent  te  a  patent.  It  was  a  higher 
evidence  of  title,  as  it  was  the  direct  grant  tA 
the  fee  which  had  been  in  the  United  States  bj 
the  government  itself,  whereas  the  patent  wal 
only  the  act  of  its  ministerial  officera,"  Bee, 
also,  Les  Bois  v.  Bramell,  4  Howard,  4SS} 
Strother  v.  Lucas,  12  Peters,  411;  8  Craneh, 
244-249;  and  1  Howard,  310,  324.  After  suoh 
a  confirmation,  no  patent  is  necesKtiry  to  confer 
a  perfect  legal  title.  Sims  v.  Irvine,  3  Dallas 
46U,  457.  The  case  of  Bagnell  v.  BroderM^ 
13  Peters,  436,  relied  on  agafnat  this  caodm- 
sion,  does  not  militate  against  it,  but  merely 
holds  that,  a  patent  of  the  fee  having  oMt 
issued  oti  a  certificate  of  purchase,  it  is  not  per- 
missible to  go  buck  of  it  and  to  issue  another 
on  the  same  eertifieate.  See.  also,  BoardawB 
et  al.  V.  Read  et  al.  6  Peters,  342. 

But  it  is  well  settled,  that  a  prior  claim,  tn- 
dependent  of  any  patent,  may  for  some  par- 
;io<)es  be  considered,  and  be,  valid,  and  tor 
other  purposes  mav  be  considered  aa  conlirmed 
by  the  patent.  Carroll  v.  Safford,  3  Ilowaiil, 
4H1;  4  lloward,  462;  Brush  v.  Ware  et  ai.  U 
Peters,  108,  107;  7  Wheat.  140.  A  certiflcato 
of  confirmation,  such  as  Kslava  had,  is  vtij 
different  from  a  certificate  of  purchase,  as  the 
former  shows  that  the  legal  title  baa  already 
passed,  while  the  latter  is  merely  eridenea 
that  it  ought  to  be  passed.  A  patent  is  neeea- 
sary  to  complete  thi'  legal  title  in  the  Uit 
cnsc,  but  not  in  the  firxt:  thmigh  an  equitable 
title  for  many  purj>oaes  exists,  even  under  a 
certificate  of  puichuse,  without  a  patent.  3 
Howard  I. 
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Hov-krd,  400;   IB  Fetera,  93;  S  Cranch,  93;   13  quently  discovered;  and  the  aspect  of  particular 

IVtm,  498.     Again,  ma  both  of  the  titles  bere  claima     is     often     thus     materially     changed. 

relate  chieflj  to  the  ea,mt  land,  the  junior  title  Where,  however,  rigbta  of  propertj  have  been 

ui^t,   bnt    for   other   objections,   be    allowed  adjudged,  and  litigation  in  some  degree  quieted, 

uader  the  Act  of  1830  to  be  located  elarwhere,  it  is  much  better  to  regard  them  as  binding, 

tnd    then   in   some   Moae   be   deemed   inferior,  than  to  disturb  or  change  them,  and  the  actual 

Les  Bois  t.  Bramell,  4  Howard,  449,  464.    But  poaseasion,  for  slight  or  doubtful  reasons. 

£i:aifts  claim  covers  more  than  that  b;  Farm-  'The  errors  in  the  law  of  a  case,  on  [*449 

tr'i   heir«.     Besides   this,  it  did   not   originate  the  facts  at  any  tine  presented,  are  not  likely 

independent  of  Farmer's  but  on  the  hypothesis  to  be   material,   where   the   Civil   Code   is   the 

that  Farmer's  had  been  abandoned  and  become  basis  of  it  under  Spain  and  France,  and  when 

•meant,  and  a  title  to  the  lot  is  set  up  also  that  and  ita  enlightened  equities  are  well  un- 

andrr  long  poasession  since,  by  Eslava  and  his  derstood,   and,    with   the    plain    provisions   in 

gTWitoia.    liie  superior  right  is  then  to  be  set-  treaties  and  acts  of  Congress,  will  lead  usually 

tied   under  these   facts,  and   not   as  if   double  to  correct  conclusions. 

patents  had  been  issued  for  a  title,  existing  at  Only  one  other  source  of  title,  set  up  under 

the  same  time  to  the  same  lot,  and  from  like  the  United  States,  remains  to  be  examined.    It 

sonrcea     There  are  no  other  questions   raised  is  a  provision  in  the  fifth  section  of  the  Act  of 

on  the  record  by  the  bill  of  exceptions,  as  to  May  Bth,  IS22,  giving  to  the  registers  and  re- 

OTermling  the  validity  or  superiority  of  either  ceivers   in    this   part   of   Alabama   "the    same 

title,   in    connection    with   the    United    States,  powers  to  direct  the  manner  in  which  all  lands 

441*]   "Though  in  the  argument,  on  the  side  eouflrmed  by  this  act  shall  be  located  and  sur- 

of  the   plaintiS,  the  title  is   contended   to  be  veyed,  and  also  to  decide  between  the  parties 

■nperior,  because  commencing  earlier,  Qotwith-  in   all    conflicting   and   interfering   claims,    as 

itaoding  it  is  broken  by  an  absent  deed,  and  given   in"   another  act   mentioned,   3   Statutes 

hecauae   eertified  earlier  for  confirmation.     On  at  Large,   700.     It  is  contended   that   in   1837 

the  other  side,  the  defendant's   is   insisted  to  they  decided  such  claims,  concerning  titles  be- 

tOMtiS   *  higher  equity,  because  accompanied  tween  these  parties,  and  decided  them  In  favor 

by  a  longer  poaseasion,  an  earlier  survey,  the  of  the  plaintiff  and  therefore   that   the   State 

erection  of  vWluable  buildings,  bi'<I  the  claimant  court  should  have  instructed  the  jury  that  his 

being  both  «  Spaniard  and  resiutnt  when  the  title  was  the  better  one. 

eonntrj  waa  ceded  to  the  United  States.    But  But  we  do  not  consider  that  the  Act  of  May 

the  State  ooart  does  not  appear  to  have  given  Sth,  1822,  and  that  of  the  same  date  which  la 

inatmctioiu  on  any  of  thes«  particulars,  or  to  connected  with  it  and  referred  to  as  in  pari  ma- 

hava  been  specially  requested  to  do  it,  and  It  is  teria  for  a  guide  (p.  708),  meant  to  confer  the 

qneationaible  whether  the  legal  effect  of  any  of  adjudication  of  titlea  of  land  on  registers  and 

them,  if  mniidered,  would  have  been  very  ma-  receivers.      7    Peters,    94.      Those   officers    are 

terial  to  the  title,  when  both  titles  were  treated  Qot  usually  lawyers,  and  tbeir  functions  are  in 

by  the  gorenunent  and  the  public  officers  as  general  ministerial  rather  than  judicial. 

imperfect  gTanitB,  and  both   oonfirmed   at   the  Sometimes,  as  in  the  case  of  pre-emptioners, 

same  time  by  the  same  act  of  Congress.     All  j^ey  are  authoriied  to  decide  on  the  fact  of 

the  right  or  tltte  really  obtained  m  either  from  .um^tion  or  not;   and  here,  from  the  words 

the  Lnited  SUtes  u  a  confirmation  of  a  grant  ^^  ,^^^   ^^^^^  ^^^.^  character,  they  must 

^^-Jrr'ii,  Tl'i     ffi    4   „;^V..T,?i  ,;h  tm  ^  considered  as  empowered  to  decide  on  the 

deemed  by  the  local  omcers  incomplete  and  im-  .          ,       ,-         ,   __'^.                 a        ■■          i   i 

perfect.     Yet.  so  far  as  derived  or  held  under  ^""   '""t'™  f  8^"J»  <"■  ^nflrmations,  but 

the  United  States,  each  title  was  of  the  samB  ""^  ou  the  legal  and  often  complicated  question 

rank  or  dignity  and  duration  with  the  other.  of  title,  mvolving  also  the  whole  interests  of 

SoBW  questions  arose  at  the  trial  concerning  t^e  parties,  and  yet  allowing  no  appeal  or  re- 

the   constntction  of   deeds   and  other  convey  vision  elsewhere. 

iBtti  The  power  given  to  them,  as  before  quoted, 

In  both  lines  of  title,  buildings  only  are  in  is   to   decidi-    rmly   how    "the    lands   confirmed 

some    instances   nominally   conveyed,   and  not  shall  be  located  and  surveyed."     P.  TOO.      The 

tn  term*  the  lots  on  which  they  were  situated;  further    power   "to   decide    on   confliclinjr    nnd 

in  both,  too,  some  of  the  boundaries  are  unset-  interfering  claims"  should   apply   only   to  the 

tied,  and  the  quantity  of  land  in  dispute  hy  the  location  and  survey  of  such  claims,  which  are 

pspcn   U  viewed  differently.     But   such  quo-  the  subject  matter  of  their  cognizance;  and  on 

lions  aa  these  are  subordinate  to  the  question  resorting  to  the  reference  made  to  the  second 

of  title,  and  proper  for  the  constderation  of  the  ^^f    „£   Congress,   that   act   appears   to   relate 

State  court  in  exercUing  its  appropnate  juris-  ^,^  ^^  decisions  on  intrusions  upon  possessions 

diction  over  local  quest.ons^nd  hence  not  sub-  ^„j  ^..„^^^  matters.    P,  708. 

^   to   o^  revision.     13   Inters,  439;    Umted  ^^^  Unguage  concerning  this  is,  if  conflicts 

State,  v.  King.  3  Howard,  773.  thesiTmcera,  in  settling  them,  shall  "be 

Various  other  ohiections  connected  with  the  """'     j  v           ■.         j,.       .  i.              i,        . 

paper   title   on  both  sides  appear,  and  almost  governed  by  such  conditional  lines  or  bounda- 

irfrj  year  some  new  difficulty  is  started  in  re-  ""  "  ">»?  ^ave  been  agreed  on"  before  the 

spect  to  Spanish  and  French  granU,  which  is  "-^t  passed,  etc.    (p.  708).    So  far  from  profess- 

(irpleiing,  and  which  at  times  seems  to  bring  '"B  themselves  to  act  on  titles,  in  cases  of  con- 

mto  doubt  parts  of  former  decisions.  Hi-^t.    they    usually    take    evidence    or    settle 

But   the   chief   trouble  in   disposing   of   thia  boundaries  alone, 

class  of  fsaes  is  in  ascertaining  the  facts,  hap-  'The  map  from  the  surveyor's  office   ['450 

peniog  under  a  foreign  government,  and  after  in  Alabama,  of  22d  April,  1837,  conflrnifl  this. 

Kuch  a  long  lapse  of  time,  and  eapeciiillf  when  it  is  a.  mere  location  and  survey  of  the  diflerent 

new   papers  aad  soBia  new  vitnesaes  are  fre-  tracts;  and  the  register  of  the  warrant  is  enti- 
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So,  in  erases  of  commiSBionB  to  settle  lanil 
claims,  CoQgreas  seldom  intnisti  the  fma.1  ad- 
juilication  of  titles  to  them,  but  requires  tbciu 
to  report  their  opinions;  and  the  titles  are  re- 
jected or  conflrmed  by  Congress,  ae  seems 
most  proper  under  all  the  evidence  on  a  re- 
vision of  it.    7  Peters,  95;  12  Peters.  453. 

The  language  changes  in  the  acts  of  Con- 
gress when  the  local  land  officers  are  to  act  in 
any  way  on  titles,  and  the  expression  is  dis- 
tinct, "titles  and  clainiH,"  aa  when  asking  them 
for  evidence  to  be  reported,  as  is  soraetiroes 
done  in  respect  to  titles.  See  Act  of  March  3d, 
1827  (4  Stat,  at  Large,  240).  Or  it  is  "titles  to 
be  referred  to  and  conflrmed  by  Congreas."  1 
Land  Laws,  437.  Or  it  ia  expressed  that  this 
decision  shall  not  "be  construed  to  preveot  or 
bar  the  Judicial  decision  between  persons 
claiming  titles  to  the  lands  confirmed."  Under 
these  considerations,  we  do  not  fesl  justified 
in  changing  the  judgment  rendered  in  the  State 
court.  Beside  the  cases  already  referred  to  in 
support  of  this  conclusion,  we  would  quote, 
aa  in  several  respects  directly  in  point,  Mc- 
Donogh  V.  MillaudoQ,  3  Howard,  706,  707. 

Ju^imeat  affirmed. 

Order. 

This  cause  came  oa  to  be  heard  on  the  tran- 
script of  the  record  front  the  Supreme  Court 
of  the  State  of  Alabama,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in 
this  cause  be,  ajid  the  same  ia  hereby  affirmed, 
with  coat*. 


451"J  'JOHN  DOE,  ex  dem  ot  Citharine 
Louisa  Barbarie;  Ann  Billup  Barde,  Daniel 
R.  Brower  and  Ann  B.  Brower,  bis  Wife; 
Curtis  Lewis  and  Isabella  Lewis,  his  Wife; 
John  T-  Lackey  and  Margaret  Lackey,  his 
Wife,  Heirs  and  Legal  Representatives  ot 
Rolrert  Farmer,  Deoeased, 

TIIK  MAYOR.  ALDERMEN  AND  COMMON 
a)U.vaL  OF  THE  CITY  OF  MOBILE,  and 
Joseph  Clements. 

Jurisdiction — question  of  boundary  betw*''o  ad- 
Jaciint  owners  deper.dir-  upon  local  law — au- 
thority of  registEr  and  receiver  appointed  by 
act  of  Congress,  decides  only  upon  incomplete 
titles. 

Undei'  the  two  nclB  ot  Congress  pnHsed  on  Ibr 
8th  of  Mnv.  18Sa  (4  Stat,  at  Larue.  itiU  ana  70K), 
the  rcElsit'r  and  recelvrr  of  (be  Innd  otOce  were  not 
empoAiTiKl  to  settle  canUlcIlag  titles  but  only  cau 

In   Ihid   caxe   the^   did   not  di 
'  r   ilallile  objects,   but   call 


Uoundai> 


r  line 


orlty  given  to  these  officers  was  to  be 

eiercliwd  onljr  In  cases  ot  Imperfect  granls.  con- 
Ucmed  by  the  act  of  Congreaa.  and  not  oases  of 
ijerfect  CItle.     La  tbeae  the;  bad  no  autboritj  to 


IE  Unitq>  Btates.  1850 

Bencc,  where  a  Stats  court  left  tbe  question  of 


THIS  case  was  brought  up,  from  the  Supremi 
Court  of  Alabama,  by  a  writ  of  error,  is- 
sued under  tbe  twenty-fifth  section  of  the  Ju- 
diciary Act. 

It  waa  a  branch  of  the  preceding  case  of  the 
same  plaintiff  against  Eslara.  In  the  state- 
ment of  that  case,  it  is  mentioned  that  the  suit 
brought   against   all  the  defendants   con- 


result  of  that  » 

The  title  of  the  plaintiff  is  set  forth  in  exten- 
so  in  the  report  of  tbe  preceding  ease,  and  need 
not  be  here  repeated.  The  defendants  pro- 
duced no  official  survey  or  patent  for  the  lot  in 
question,  but  relied  exclusively  upon  the  Act 
of  Congress  passed  on  the  26th  of  May,  1S24 
(4  Stat,  at  Large,  66). 

The  bill  of  exceptions  states  all  the  poinla  Im 
which  this  cose  differa  from  tbe  precediiig  oae. 

Bill  of  Exceptions. 
"Doe,  ex  dem-  Farmer's  Heirs, 

Roe,  Mayor  and  Aldermen  of 
The  City  of  Mobile,  and  Jo- 
seph Clements,  Tenant,  etc. 

"Mobile  Circuit  Court. 
"Be  it  remembered,  that  on  tbe  trial  of  tUa 
cause,  the  plaintiff,  to  maintain  the  iuae  <■ 
his  part,  produced  and  read  U>  the  court  aad 
jury  from  the  third  volume  of  the  Americui 
State  papers,  title  Public  Lands,  page  IS,  an 
abstract  of  tbe  'title  to  the  lessore  of  ['IftJ 
the  plaintiff,  being  claim  No.  45,  and  which  it 
is  agreed  may  be  read  from  the  said  book  on 
the  bearing  of  the  cause  in  the  Supreme  Cout 
of  this  State,  or  the  United  States,  if  it  sbaU  ba 
carried  thither.  He  likewise  read  to  the  oonrt 
and  jury  the  Act  of  Congress  passed  the  8th  day 
of  May,  1822,  confinning  said  claim.  He  ftir- 
ther  read  to  the  court  and  jury  a  patent  tnm 
the  United  States,  issued  in  pursuance  thereof, 
dated  tbe  11th  day  of  November,  1S37,  for  tba 
premises  in  question,  granted  to  the  heirs  of 
the  said  Robert  Farmer,  in  right  of  Philip  Go«- 
jon  de  Groudel,  wherein  the  said  premise*  are 
described  as  follows,  to  wit:  Beginning  at  ■ 
post  on  the  line  of  tbe  claim  of  William  Ife- 
V'oy,  at  the  distance  of  twenty  four  feet  north 
of  the  northeast  angle  of  Government  Street 
and  Emanuel  Street;  running  thence  north 
sixty-nine  degrees  east  (with  the  line  vf  Ue- 
Vuy),  eighty -nine  feet  seven  inches  to  a  stake, 
the  southeast  angle  of  a  brick  cotton  shed,  bear- 
ing north  seventeen  degrees  west,  distant  fortj- 
two  feet  one  inch;  thoncc  north  seventeen  «- 
ijrocs  forty  minutes  wost,  two  hundred  and 
twenty-four  feet,  to  the  south  boundary,  of  the 
bakehouse  lot;  thence  with  said  south  bound- 
ary, south  seventy-five  degrees  fifteen  minntae 
west,  eighty-nine  feet  six  inches,  to  the  eut 
boundary  of  Emanuel  Street;  thence  with  Mid 
street,  south  seventeen  degrees  forty  mimrtja 
east,  two  hundred  and  thirty-four  feet,  to 
place  of  beginning;  containing  twenty 
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four  IrandKd  and  ninetT-flve  superficial  feet 
En^Iisb,  utd  being  »  lot  in  the  dt;  of  Mobile, 
and  State  of  Al>hama,  in  township  four  Boutli 
itf  range  one  weit,  in  ttie  district  of  lands  sub- 
ject to  amle  at  St.  Stephen's,  Alabama,  a  copy 
of  which  patent  is  hereto  attached  as  a  part  of 
this  record.  The  plaintiff  proved  the  defendanti 


etc  And  it  was  farther  proved  on  the  pi^rt  of 
the  plaintiff,  that  Bobert  Farmer  was  a  Britisli 
■object,  a  native  of  North  America,  and  died 
m  Mobile  about  the  year  1780  or  1781,  u  ap- 
pear* from  the  deposition  of  Madame  Beau- 
Bont  hereto  attached  as  a  part  of  this  record; 
that  he  was  an  officer  of  tne  British  army  at 
the  time  of  his  death;  that  the  family,  shortly 
after  tbc  conquest  by  Spain  of  that  Province, 
RBOred  from  the  Province,  and  none  of  them 
returned  during  the  whole  period  of  the  Spanish 
snpremacj.  And  that  De  Vobiscey,  father  of 
one  of  the  leaaors,  came  to  Mobile  in  1818  or 
1819.  to  set  up  the  claims  of  the  family.  The 
defendants,  for  the  purpose  of  maiutaining 
their  iaaaea,  introduced  the  Act  of  Congress  of 
tbc  26th  of  May,  1824,  entitled  'An  act  grant- 
ing certain  lots  of  ground  to  the  corporation  of 
the  city  of  Mobile,  and  to  certain  individuals 
4SS*]  *of  aaid  city,'  and  claimed  the  lot  in 
dspnte  aa  a  portion  of  the  bakehouse  lot  apeci- 
■ed  in  said  act. 

"The  defendanta  produced  no  ofBdal  survey 
■or  patent  from  the  land  ofBce  for  the  lot,  but 
Tdied  on  aaid  act  alone.  To  establish  the 
bomdariea  of  tlK  aaid  lot,  they  had  the  deposi- 
tioM  o(  Cfttharine  Walters,  Thaddeus  Sand- 
fofd,  aad  Kieholaa  Weeks,  taken  by  commis- 
dos  iaiaad  and  executed  regularly,  which  said 
d^osHkB*  are  hereto  attac&d  as  a  part  of  this 
neori.  llie  plaintiff  objected  to  the  reading 
of  the  depositions,  because  the  evidence  was  ir- 
nlaraat,  iaeonipetent,  and  improper  under  the 
iaaaa^  aad  went  to  contradict,  to  vary,  and  to 
Aaaga  the  Ii^bJ  import  and  terms  of  the  patent 
mtrodoead  by  the  plaintiff. 

"Tba  eoart  overrnled  the  objection,  and  auf- 
f«(«d  the  depoaitiona  to  be  read,  to  which  the 

Cintiff  excepts.  The  defendants  called  a  num- 
of  witnesaes,  and  examined  them  as  to 
tba  narks  and  memorials  that  existed  of  the 
hakdumae  lot,  as  it  was  used  and  occupied  in 
Spanish  times,  and  as  to  those  which  remained 
after  tlie  departure  of  the  Spanish  government 
(mme  of  which  appeared  in  the  patent  under 
whkfa  tba  pbiutiffa  claimed,  cither  as  land- 
wmAm  or  otherwise,  nor  are  they  now  visible, 
Boc  did  any  of  the  witnesses  swear  that  they 
WBie  the  lines  of  the  lot  aforesaid,  nor  was  it 
pnred  who  put  them  there,  or  when  they 
were  pat  there],  and  proved  the  facts  of  the 
poaaesiion  by  the  adjoining  proprietors,  Joa- 
qtdn  de  Oraono  and  Miguel  Eslava,  in  Spanish 
tiBtea;  and  that  in  1824,  when  the  lot  was  taken 
by  tiM  defendants,  the  mayor  and  aldermen  of 
aaid  city  leased  a  portion  to  third  persons,  with- 
ont  objection  by  the  plaintiff's  lessors,  or 
the  hein  of  Eslava,  that  the  witnesses 
knew  of  (four  of  these  witueases  .were  members 
of  the  corporation  in  1824),  both  of  whom 
riaimril  the  lot  south  and  bounding  on  the 
IdBg^  bakahouae,  and  that  no  suit  had  been 
brought  before  tl^a  auit  for  the  samei  that  the 
II  II  ed. 


witnesses  knew  of  no  written  evidence  of  any 
duit  that  was  before  the  jury;  that  improve- 
ments had  been  made  on  the  lot  by  the  defend- 
ants, on  the  line  as  now  claimed  by  them. 

"The  object  of  all  this  testimony  oo  the  part 
of  the  defendants  being  to  show  that  the  king's 
bakehouse  lot  was  as  it  is  claimed  to  be  by  the 
defendants,  and  to  show  that  the  defendants 
are  not  in  possession  of  any  lands  that  did  not 
form  a  portion  of  the  said  lot,  and  that  the 
courses  and  distances  laid  down  in  the  patent 
conflict  with  the  right  of  defendanta.  which 
evidence  was  objected  to  by  the  plaintiff  as  ir- 
relevant,  improper,  and  incompetent,  which  eX' 
ceptions  were  overruled  by  the  court.  The  de- 
fendants, further  to  establish  their  southern 
boundary  line,  proved  that  the  next  lot  wa& 
claimed  by  Joaquin  "de  Orsono  in  [*454 
Spanish  times,  and  was  used  and  improved  by 
him;  that  he  parted  with  his  posBcssion  and 
title  to  Miguel  Eslava,  who  was  at  the  time 
commissary  and  storekeeper  for  the  Spanish 
troops  at  Mobile,  who  was  in  possession  when 
De  Vobiacey  came  to  the  State,  and  who  has 
been  controverting  tbc  right  of  Farmer's  heirs 
ever  since,  and  that  his  heirs  are  now  in  pas- 
session  of  the  said  lot,  and  have  been  for  mere 
than  twelve  years.  The  defenilants  proved  that 
their  claim  to  the  possession  was  not  disputed 
by  said  Eslava  or  his  heirs;  further,  the  de- 
fendants produced  the  book  of  trnnelated  Span- 
ish records,  from  the  County  Court  of  Mobile 
County,  and  offered  to  read  a  deed  from  Francis 
Fontanella  to  Joaquin  de  Orsono,  on  record  in 
said  book,  for  the  lot  south,  calling  for  the 
bakehouse  lot  as  the  northern  boundary,  bear- 
ing date  in  ISOl,  and  a  copy  of  which  is 
attached  as  part  of  this  record.  The  plaintiff's 
counsel  objected  to  this  deed  because  the  same 
was  irrelevant,  and  incompetent,  and  because 
there  was  no  evidence  that  the  same  had  ever 
been  offered  to  any  commissioner  appointed 
under  the  acts  of  Conirresa  for  the  examination 
of  private  land  claims,  under  the  treaty  be- 
tween the  United  States  and  France.  The 
court  overruled  the  objections  and  the  deed 
was  read  to  the  jury,  to  which  the  plaintiff  ex- 
cepts. The  French  grant  to  Groudel,  calling  for 
the  boulangerie  du  roi  for  its  northern  bound- 
ary, was  before  the  jury,  and  read  by  defend- 
ants' counsel.  There  was  no  evidence  that  the 
claim  to  poeseHsion  was  ever  disputed  by  Es- 
lava or  his  heirs,  but  there  was  evidence  that 
ths  corporation,  shortly  after  they  took  posses- 
sion  of  the  lot  (aa  testified  by  Josiah  Wil- 
kins,  who  was  a  member  of  the  corporation  at 
the  time),  procured  the  fence  that  bounded  the 
bakehouse  lot  on  the  south  to  be  moved  in  the 
night-time,  some  thiri^y  or  thirty -five  feet 
south,  upon  the  premises  claimed  by  the  plain- 
tiff, while  the  said  Vobiscey,  one  of  the  heirs  of 
Farmer,  was  in  possession  thereof.  This  was 
the  substance  of  all  the  evidence  given,  before 
the  jury  retired  to  oonsult  on  their  verdict. 
The  court  read  to  the  jury,  as  a  part  of  its 
charge,  a  statement  and  opinion  of  the  Supreme 
Court  of  the  State  of  Alabama,  in  this  same 
case,  reversing  the  judgment  heretofore  ren- 
dered in  this  court  in  favor  of  the  plaintiff, 
which  statement  and  opinion  is  in  these  words 
and  figures  (see  the  manuscript  hereto  append- 
ed, marked  A),  and  instructed  the  iury,  that  the 
21* 
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uJd  atatflment  And  opinion  were  the  correct  and 
true  law  of  the  cue,  to  which  the  plaintiff  ex- 
cepted.    The  court   in  ita  char)^   to  the  jury 

further  instructed  them,  that  the  Act  of  Con- 
Kreaa  of  the  20th  May,  1824,  conferred  upon 
the  defendanta  aa  perfect  and  conclusive  a  title, 
and  their  claim  and  title  to  the  bakehouse  lot 
455*]  'waB  precisely  egual  in  every  respect 
under  said  act,  as  the  ptuDtifTa  title  waa  under 
tbe  patent  on  which  he  claimed,  and  waa  of 
equal  dignity  with  the  same.  After  the  charge 
had  been  delivered  by  the  court  to  the  jury, 
and  before  they  retired  from  the  box,  the  plain- 
tiff requested  the  court  to  instruct  the  jury, 
that  the  Act  of  Congress  of  the  26th  May, 
1824,  granted  to  the  said  defendants  tbe  bake- 
house lot  aa  a  mere  donation  lot,  and  that  the 
register  and  receiver  at  St.  Stephen's  were  au- 
thorized under  the  Act  of  Congress  of  the  Sth 
May,  1S22,  and  other  acta  of  Congress,  to  direct 
the  manner  and  mode  of  surveying  and  making 
the  location  and  division  between  these  parties; 
and  having  done  so,  no  parol  evidence  is  com- 
petent to  set  aside,  to  vary,  or  change  the  loca- 
tion so  made  under  their  direction  and  set  forth 
in  the  patent;  which  instruction  the  court  re- 
fused to  give,  and  to  which  the  plaintiff  excepts. 
The  plaintiff  further  requested  the  court  to  in- 
struct the  jury,  that  no  survey,  plat,  or  other 
description  of  the  premises  in  question,  can 
outweigh  or  supersede  the  survey  set  forth  in 
the  patent  under  which  the  plaintiff  claims, 
unless  it  be  shown  by  tbe  defendants  in  a  pat- 
ent, or  an  instrument  of  evidence  of  equal  grade 
and  autbority  with  a  patent;  which  instruction 
the  court  refused  to  give,  and  to  which  the 
plaintiff  by  his  attorney  excepts.  To  all  which 
charges  and  refusals  to  charge,  the  plaintiff  by 
their  counsel  excepts,  and  praya  that  his  excep' 
tions  may  be  sealed  and  made  a  part  of  trie 
record,  which  is  done  accordingly. 

"G.  Bragg,    [seal.]" 
The  following  is  the  extract  from  the  opinion 
of  the  Supreme  Court  of  Alabama,  which  was 
declared,  in  the  above  exception,  to  be  the  law 
of  the  case: 

"Alayor  and  Aldermen  of  Mobile  r.  The  Heirs 
of  Farmer. 
"1.  The  power  given  to  the  registers  ami 
receivers,  by  the  different  acts  of  Congress,  to 
determine  between  conflicting  and  interfering 
claims,  and  to  direct  the  manner  of  locating 
and  surveying  them,  applies  only  to  confirma- 
liona  of  imperfect  grants  by  the  former  pro- 
prietors of  the  country.  These  oifioera  have, 
therefore,  no  power  to  locate  and  direct  the  sur- 
vey of  a  disputed  line,  where  one  of  the  parties 
claims  by  virtue  of  a  complete  and  uncondi- 
tional grant,  as  in  the  case  of  the  donation  to 
the  corporation  of  Mobile  of  the  hospital  and 
bakehouse  lots  by  the  Act  of  tbe  2Gth  May, 
1824. 

''Error  to  the  Circuit  Court  of  Mobile.  Eject- 
ment by  the  defendants  in  error  against  the 
plaintitr^  in  error. 

"Tlie  plaintiff  below,  to  sustsin  his  case,  in- 
456*]  trodticed  in  evidence  *a  patent  from  the 
United  States  to  the  lessors  of  the  plaintiff,  for 
certain  lands  in  the  city  of  Mobile,  and  proved 
that  the  premises  sued  for  were  within  tbe 
lines  of  tbe  patent. 

"I he    pluintiti   also   read   the   deposition   of 
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James  Magoffin,  and  certain  proceedings  of  the 
land  ofBce  at  St.  Stephen's,  in  relation  t«  tte 
boundary  of  the  lot  known  as  the  'bakehouu 
lot,'  and  other  testimony  proving  the  beinliip 
of  tbe  parties,  which  need  not  be  stated. 

"The  defendanta  relied  on  the  Act  of  Can- 
greas  of  the  26tb  May,  1824,  entitled,  'An  Act 
granting  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  indi- 
viduals of  said  city*;  and  offered  to  prove  that 
the  lines  of  the  bakehouse  lot  in  the  dty  of 
Mobile,  at  tbe  date  of  the  act,  comprised  the 
locus  in  quo.  The  plaintiff  objected  to  tiiia 
evidence,  on  the  ground  that  the  transcript  of 
the  record  attached  to  the  evidence  of  JamM 
Magoffin,  in  which  the  limits  of  the  bakehonM 
lot  had  been  ascertained  by  him,  waa  oondu- 
sive.  The  court  sustained  the  objection  and  ex- 
cluded the  evidence,  and  charged  tbe  jury  that 
the  heirs  of  Robert  Farmer  were  entitled  to  tb* 
property  described  in  their  patent;  that  the 
corporation  was  entitled  to  the  bakehouse  lot; 
but  that  the  decision  of  the  officers  of  the  land 
olTice  at  St.  Stephen's  was  conclusive  of  tbe 
question.  To  which  the  defendant  excepted, 
and  which  he  now  aasigns  for  error. 

"Mi.  Campbell,  for  the  plaintiff  in  srror: 

"The  title  of  tbe  plaintiff  in  error  ariaea 
under  the  Act  of  2ath  May,  1824,  by  which  tbe 
bakehouee  lot  is  vested  in  him.  This  act 
amounts  to  a  complete  grant,  and  any  questitM  . 
arising  upon  it  is  a  judicial,  and  not  a  political 
question.  What  lands  are  included  in  the  grant 
is  not  a  question  for  the  land  ofTice,  but  the 
court,  a  Crunch,  128;  8  lb.  244,  249;  6  Peten, 
741;   12  lb.  4d4;  14  lb.  414;  3  Dall.  460. 

"The  defendants'  title  is  inferior.  Tfae  pat- 
ent bears  date  in  1837;  the  terms  of  renniidar 
tlon  are  in  presenti,  and  no  evidence  of  title 
prior  to  1S24  is  presented. 

"The  register  and  receiver  at  St.  Stephen^ 
were  not  authorized  to  settle  contlicting  bound- 
aries. Their  power  is  exhausted  by  the  settle- 
ment of  the  question  of  location  for  the  pur- 
poses of  the  land  office.  Whether  that  loeatica 
is  accurate,  so  far  as  third  persons  who  daun 
by  grant  previous  to  the  net  of  location  are  in- 
volved, is  a  question  which  can  only  be  settled 
by  the  parties  themselves,  or  by  courts  of  jna- 
tice.  Instructions  and  opinions  of  the  land 
office.  Fart  1445,  sees.  6,  6;  a  Peters,  733. 

".Mr.  Phillips,  for  the  defendants  in  error: 

"The  title  of  the  heirs  of  Farmer  is  deriTed 
from  the  Act  of  '1822.  Under  that  act,  [MST 
the  ccrlilJcate  of  the  register  and  receiver  waa 
made  and  confirmed  by  Congress,  and  the  plat 
of  survey  made  the  title.  It  is  therefore  older 
than  [h;it  of  the  plaintiff  in  error,  which  com- 
metiLTd  in  1824. 

"Tbe  effort  now  is,  to  show  that  the  north 
line,  as  fixed  by  tbe  plat  of  survey  confirmed 
by  the  Act  of  1822,  waa  too  far  to  the  north. 
If,  in^lcud  of  being  spceiriciilly  located,  the 
confirmed  report  had  described  it  generally  •• 
the  lot  of  Farmer's  heirs,  and  in  1824  the  dona- 
tion to  the  plaintiff  as  tbe  lot  known  ii 
times  as  the  'king's  bakehouse  lot,' 
the  rights  of  others,  under  sui 
un  inquiry  ordi'red  by  the  common  grantor, 
and  his  decision  thereon  as  to  tbe  boundarj, 
ought  to  be  conclusive,  as  a  mere  dccUntion 
of  n  fact  which  always  existed;  the  mora  en- 
pecially  aa  the  opposite  party  submitted  to  the 
How«r«  ». 
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jariadtetwii,  ezKniiiiBd.  witiressee,  uid  contested 
their  right*. 

-Ormond,  J.:  B7  the  Act  of  the  26th  TJUj, 
lflS4.  the  United  States  granted  to  the  mayor 
and  aldermen  of  tbe  city  of  Mobile  'all  right 
and  claim  <rf  tbe  United  Stntea  to  the  lota 
known  *■  the  hospital  and  bakehouse  lots,  con- 
taininr  about  three  fourths  of  an  acre  in  the 
citr  of  Mobile.'     1  I^nd  Iawh,  398. 

■kta  the  14tfa  of  November,  1837,  a  patent 
iHoed  from  the  General  I^nd  Office  in  favor 
of  tbe  bails  of  Robert  Farmer,  upon  a.  conflrma- 
tioa  of  s  claim  made  by  virtue  of  the  Act  of  the 
8th  May,  1S2S  (1  I^nd  Laws,  362};  which, 
'""'C  other  designated  boundaries,  calls  for 
the  soath  bonndary  of  the  "bakehouse  lot'  aa 
oae  of  the  boundary  linea  of  the  land  conveyed 
by  the  patent;  and  the  controversy  in  this  cose 
ii.  What  ia  tbe  south  boundary  of  the  bake- 
hoDie  lot!  To  eatablish  this  boundary,  the 
plaintiA  rely  npon  a  decision  made  by  the  reg- 
ister and  receiver  at  St.  Stephen's,  which  they 
iaiiatad,  and  the  court  below  held,  to  be  con- 
dosive  of  the  fact. 

"The  ri^ht  of  theae  officers  to  determine  this 
foesuoa  la'  attempted  to  be  derived  from  the 
TsriooB  acta  of  Congress  giving  them  power  to 
detttiniiie  between  conflicting  and  interfering 
''ij"—.  and  alao  to  direct  the  manner  of  to- 
esting  and  surveying  the  lands  the  title  to  which 
hul  been  confirmed.  See  Land  Laws,  Part  1, 
US,  332,  and  455,  and  other  acts,  to  which 
theae  are  supplementary.  There  can  be  no 
danbt  that  Congress  may  attach  to  a  pure  dona- 
tioB  aoch  terms  as  it  pleases,  and  may  invest 
tiw  snbordinate  officers  of  the  United  States 
with  power  to  determine  questions  of  fact,  and 
to  Bsecitaui  and  settle  conflicting  claims.  Of 
this  tbe  different  pre-emption  laws  furnish  ex- 
amples. Whether  it  has  such  power  in  rela- 
tion to  the  couflrtnation  of  imperfect  titles  de- 
4SS*]  rired  from  the  former  'proprietors  of 
tbe  country,  is  a  question  which  does  not  arise 
in  this  ease. 

~The  power  conferred  on  the  registers  and 
reeciTera  to  decide  upon  conflicting  claims  re- 
late* only  to  the  conflrmation  of  imperfect  ti- 
tles derived  from  the  French,  British,  and  Span- 
ish governments;  but  the  grant  of  tbe  bake- 
house lot  to  the  corporation  of  Mobile  was  an 
unconditional  donation  of  all  right  and  title 
of  the  United  States  in  and  to  the  thing  grant- 
ed, which  immediately  passed  to  the  grantee. 
The  previous  acts  of  Congress,  therefore, 
giving  to  the  receiver  and  register  power  to  as- 
eertain  and  settle  the  boundaries  of  conflicting 
eondrmed  claims  have  no  application,  and  it 
was  not  competent  for  Congress  to  attach  such 
a  condition  to  it  subsequently,  and  it  bas  made 
no  auch  attempt.  Tbe  description  of  the  thing 
cranted  in  the  act  is  sufficient  to  distinguish  it 
from  other  lots  in  the  city,  and  by  the  aid  of 
extrinsic  testimony  its  boundaries  may  be  as- 
certained.   Blake  7.  Dofaerty,  G  Wheaton,  3i0. 

■■By  the  treaty,  the  United  States  acquired 
all  the  title  of  the  crown  of  Spain  to  theae  lota 
as  public  property.  The  question  then  is,  What 
wa>  the  boundary  of  these  lots  in  Spanish 
ttmeaT  This  is  a  question  of  fact,  and  if  a  con- 
troversy should  arise  in  relation  thereto  be- 
tween the  corporation  and  others  claiming  title 
to  tlte  adjoining  lots,  it  can  only  be  settled  by 
thoae  tribmnls  appointed  by  Ue  constitution 
IS  L.  ed. 


and  laws  for  that  purpose,  unless  the  parties  in- 
terested  should   voluntarily  submit  to   some 

other  mode. 

"We  are  r^ieved  in  this  case  from  the  ne- 
cessity of  considering  whether  the  recital  in  the 
patent  of  Farmer's  heirs  of  the  boundary  line 
would  be  conclusive,  because  the  patent  does 
not  profess  to  locate  the  north  boundary  line 
other  than  by  calling  for  the  'south  boundary 
of  the  bakehouse  lot.'  The  precise  location 
must  therefore  be  ascertained  by  testimony, 
showing  where  the  south  line  was  when  in  the 
occupancy  of  the  crown  of  Spain.  Such  aa 
its  limits  then  were,  it  passed  by  the  treaty  to 
the  United  States,  and  with  those  limits  it  was 
granted  to  the  corporation. 

"It  results  from  this  examination  that  the 
court  erred  in  determining  that  the  decision  of 
the  register  was  evidence  of  the  boundary  line 
of  the  bakehouse  lot,  and  its  judgment  is  there- 
fore reversed,  and  the  cause  remanded." 

The  above  was  the  exti'sct  from  the  opinion 
of  the  Supreme  Court  of  Alabama,  which  was 
given  in  charge  to  the  jury  by  the  Circuit  Court 
of  Mobile  County.  Under  these  instructions, 
the  jury  found  a  verdict  for  the  defendant. 
The  case  was  then  'carried  to  the  Su-  ['459 
preme  Court  of  Alabama,  upon  the  bill  of  ex- 
ceptions above  recited,  and  that  court  afOrmed 
the  judgment  of  the  Circuit  Court. 

The  plaintifl^  sued  out  a  writ  of  error,  and 
brought  the  case  to  this  court- 
It  was  argued  by  Messrs.  Phillips  and  Coxa 
for  the  plaintiff  in  error,  and  Messrs.  Campbell 
and  Sergeant  for  the  defendants  in  error. 

Mr.  Phillips,  for  the  plaintiff  in  error,  made 
the  following  points: 

The  title  of  the  plaintiO',  originating  in  the 
French  patent  to  Grondel,  was  presented  by 
the  heirs  of  Robert  Farmer,  who  claimed  to 
hold  under  it,  to  the  board  of  commissioner*, 
and  appears  in  the  report  of  ISIS  without  any 
proof  of  inhabitation  or  cultivation.  3  State 
I'apers,  32. 

This  claim  is  renewed,  and  appears  again  in 
the  report  of  1820,  in  the  register  of  claims  to 
lots  in  the  town  of  Mobile  (Vol.  in.,  p.  398, 
No.  27),  when  the  proof  of  inhabitation  and 
cultivation  seems  to  have  been  mode. 

By  the  Act  of  1822,  Congress  conflrmed  this 
claim,  reserving  to  the  tribunal  organized  for 
that  purpose  the  right  "to  direct  the  manner 
in  which  all  lands  conflrmed  by  this  act  shall 
be  located  and  surveyed,  and  to  decide  between 
the  parties  in  all  conflicting  and  interfering 
claims."    Act  of  1822,  sec,  6, 

The  patent  which  issued  upon  this  claim  on 
the  14th  of  Novfjmher,  1837,  recites  the  deposit 
in  the  land  oflice  of  the  certiflcate  of  the  regis- 
ter and  receiver,  with  a  plat  of  survey,  under 
the  provisions  of  the  Act  of  1822,  in  favor  of 
the  heirs  of  Farmer,  in  right  of  Philip  Gonjon 
de  Grondel,  being  No.  27  in  abstract  No.  7. 

The  king's  bakehouse  lot  (houlangerie  du  roi) 
had  been  occupied  by  the  Spanish  authorities, 
under  what  title  docs  not  appear,  and  upon  the 
change  of  government  waa  regarded  as  publio 
or  unappropriated  land. 

Congress,  by  the  Act  of  1824,  without  as- 
serting any  title  to  the  lot,  by  the  most  cau- 
tious terms  vested  in  the  mayor,  etc,  "all  their 
right  and  claim  to  the  lot  known  aa  the  bake 
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house  lot,  eontalnlog  about  three  fourths  of  an 
acre  of  land." 

language   could   Eearcelj   be   more  guarded) 

yet  they  further  ezpresBly  provide  in  the  sec- 
ond section,  "tbat  nothing  \a  this  act  contained 
shall  be  construed  to  atTect  the  claim,  if  any 
such  there  be,  of  any  individual,  or  any  body 
politic  or  corporate."  See  Act  of  1824,  1  Land 
Laws,  p.  885. 

460*]     'If  Congress,  therefore,  confirmed  the 
plaintiff  in  his  claim  by  virtue  of  tbe  Act  of 
1822,  and  reserved  in  tbe  same  act  the  right  to 
determine  its  precise  admeasurement  by  a 
vey   thereof,  it   cannot   be   intended  that 
.vears   afterwards   it  Toluntarily    donated    the 
aanie  lot  of  land  to  another.    United  States 
Arredondo,  6  Pet.  739. 

The  case  presented  is  one  where  the  comm 
•grantor  has  made  two  grants,  and  conclusively 
cic&ied  the  limits  of  one  of  thi^m. 

The  survey  made  by  tht-  government,  and 
upon  which  the  patent  issued,  is  a  complete 
line,  all  the  lines  being  ascertained  and  closed, 
and  it  is  not  true,  as  the  Supreme  Court  of  Ala- 
bama has  erroneously  supposed,  that  one  of  the 
lines  called  for  "is  the  south  boundary  of  the 
king's  bakehouse,"  on  the  understanding  that 
(his  was  a  well -ascertained  line. 

The  description  of  the  premises  in  the  patent 
refers  to  an  actual  survey  upon  tbe  ground, 
made  by  the  United  States  surveyor  under  the 
act  of  Congress,  and  which  was  duly  deposited 
in  the  General  Land  Office.  The  courses  and 
distances  and  the  length  of  each  line  are  ac- 
curately given,  and  the  lot  is  declared  to  con- 
tain "20,495  superficial  feet." 

It  is  urged  by  defendnnts,  that,  as  the  line 
running  north  is  described  as  "224  feet,  to  the 
south  boundary  of  the  bakehouse  lot,"  the 
course  and  distance  must  yield  to  the  line  called 
for. 

The  general  rule  is  admitted  to  be  "that  the 
moat  material  and  certain  calls  shaU  control 
those  which  are  less  material  and  less  certain"; 
and  that  therefore  "artificial  or  natural 
boundaries  control  course  and  distance."  Bar- 
day  V.  Howell's  Lessee,  0  Pet.  499;  see  cases 
collected,  1  Met.  &  Perkins's  Dig.  sec.  20,  p.  474. 

But  tills  rule  as  to  artificial  and  natural 
boundaries  is  not  an  inflexible  one;  but  when 
no  mistake  could  possibly  occur  in  tbe  "course 
and  distance,"  the  reason  of  the  rule  failing, 
the  rule  falls  with  it.  Davis  v.  Rainsford,  17 
Mass.  207;  Fulwood  v.  Graham,  1  Richardson, 
491. 

There  is  no  fixed  line  to  the  bakehouse  lot 
which  would  raise  such  a  case  of  contradiction 
to  tlie  "course  and  distance"  aa  to  raise  the 
cjilPGtion  of  preference.  Neither  under  the 
S|,:inish  or  American  governments  had  the  lot 
bi'fn  surveyed,  nor  is  there  any  evidence  tlinl 
it  had  ever  been  inclosed,  or  that  the  comiiiimi- 
ty  had  in  any  way  ever  recognized  the  location 
of  ils  aout  tic  I'll  liuundary. 

This  government  was  the  abaolute  owner,  as 
successor  to  Spain,  of  this  lot,  and  held  the  1c- 
461*]  gal  title  la«  may  be  conceded  *for  this 
Kgument)  to  the  adjoining  lot  of  Farmer.  Hav- 
ing conBrmed  the  title  of  Farmer's  heirs  in 
1822,  and  by  its  suitsequcut  patent  dcscrilied 
the  precise  extent  oi  ns  Loiilirinntion,  it  certain- 
ly could  not  have  intended,  by  a  pure  donation 
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in  IS24,  to  grant  to  another  a  portloB  (A  tMM> 
very  premises. 

Where  a  vendor  holds  two  tracts  adjoining 
and  sells  a  certain  quantity  by  metea  aid 
bounds,  though  tbe  deed  call  for  one'  tract,  the 
purchaser  shall  hold  aocordinr  to  ths  metea 
and  bounds.  Wallace  v.  Haxwell,  1  J.  J.  Mar«h. 
447;    Mundell   v.   Perry,   2   Gill   ft  Johns.   SOS. 

In  this  case,  the  survey  having  been  made  hy 
act  of  Congress  to  constitute  the  foundation  of 
a  patent,  and  adopted  by  the  government  for 
this  purpose,  the  extent  of  the  ^ant  mart  to 
determined  by  tbe  actual  location  upon  the 
ground-  Machias  v.  Whitney,  4  Sbep.  343; 
Lewen  v.  Smith,  7  Port.  428. 

The  construction  of  these  boundaries  was  a 
question  of  law  for  the  court,  and  not  of  fact 
for  the  jury.  Doe  v.  Paine,  4  Hawks,  64;  Cock* 
rell  V.  McQuin,  4  Hon.  83;  Hurley  v.  Morgan, 
1  Dev.  &  Batt.  425. 

Air.  Campbell,  for  the  defendants  in  error, 
maile   the  following  points: 

The  lessors  of  tbe  plaintiff  claim,  that  a  par- 
cel of  land  in  tbe  possession  of  the  defendanta 
is  contained  within  the  limits  of  a  lot  surveyad 
and  patented  to  them  by  the  United  Stata& 
Two  questions  arise  on  the  record: 

1.  What  is  the  construction  of  the  patent, 
from  the  United  States  to  tbe  lessors  of  th* 
plaintiff? 

2.  What  is  the  effect  to  be  given  to  that  pat- 
ent, as  compared  with  the  Act  of  Gongrew  of 
May  26,  1824,  under  which  the  defendant*  clain 
tho  lotf 

I.  The  line  which  affords  tha  aubjeet  of  dit- 
pute  is  found  in  the  patent  as  follows:  'Trom 
a  stake,  thence  north  17*  40'  west,  224  fe«t,  w 
the  south  boundary  of  the  bakehonae  lot; 
thence  with  said  south  boundary,  south  76"  IS' 
west,  89  feet  6  inches,  to  the  east  boundary  of 
Emanuel  Street." 

The  plaintiff  contends  that  these  linea  are  to 
be  ascertained  from  the  courses  and  distaneea 
specified  in  the  patent,  and  that  the  aoath 
boundary  of  tbe  Irakehouse  lot  ii  to  be  lon^it 
and  established  from  those  data.  We  contend 
that  the  south  boundary  of  the  bakdiouM  lot 
is  regarded  in  this  patent  as  a  fixed  and  well- 
known  line,  and  that  there  was  no  intention  oa 
the  part  of  the  government  to  interfere  withHi 
The  controlling  call  in  the  patent  is  the  bound- 
ary of  the  bakehouse  lot,  and  not  the  course  or 
distances  returned  by  the  surveyor. 

*The  line  of  a  tract  of  land  may  aa  [*4tS 
well  be  tbe  subject  of  a  call  as  a  qatuial  ab- 
ject. Carroll  v.  Norwood,  6  Harr-  ft  John*.  163; 
1  Taylor,  163.  It  is  as  certain  as  a  tree.  Pea- 
nington  v.  Bordley,  4  Harr.  ft  Johns.  457. 

n'here  land  is  described  as  running  a  certain 
distance  by  measurement  to  an  ascertained 
line,  thougli  without  a  visible  boundary,  eueb 
line  will  control  the  admeasurement  and  deter- 
mine the  extent  of  the  grant.  6  Ala.  738;  B 
Ala.  279;  Flagg  v.  Thurston,  13  Pick,  145;  5 
Harr.  &  Johns.  163;  13  Wend.  300. 

When  the  lines  or  courses  of  an  adjoining 
patent,  being  sullicicntly  established,  are  called 
for  in  a  patent  or  deed,  the  linea  shall  be  ex- 
tended to  them  without  regard  to  distance. 
Cherry  v.  Sladc,  3  ?ilurpb.  82. 

When  a  patent  calls  for  tbe  lines  of  another 

patent,  it  must  stop  at  the  first  intersect  inn  wilb 
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Grants  9I  kdjolning  Ittnd  by  the  Stat«,  and 
•ampatioa  under  thou,  and  subsequent  con- 
TCjaneea,  referring  to  monuments  not  existing 
at  tke  t^ne  of  the  ori^nzl  grants,  are  admissi- 
bit  in  eridenoe  for  the  same  purpose.  Owes 
T.  Bartholomew,  9  Pick.  520. 

In  locating  lands  the  following  rules  are  re- 
KTted  to,  and  generallj  in  the  order  stated; 
lit.  Katnral  boundaries;  2d.  ArtiGcial  marks; 
3d.  Adjacent  boundaries;  4th.  Course  and  dis- 
tance. Fnlwood  V.  Graham,  1  Richardson,  491 ; 
3  <^ill  &  Johns.  142-150. 

The  decisions  of  the  Supreme  Court,  in  so  far 
a*  thej  bear  upon  this  subject,  are  in  co[nci- 
dcDce  with  them.  Q  Wheat.  682;  7  Wheat. 
7;  «  Peters,  498:  3  Peters,  96. 

i.  We  contend  that  the  United  BUtes,  hav- 
ing made  an  absolute  grant  to  the  defendants 
al  the  bakehouse  lot,  all  questions  relative  to 
the   extent   and   boundaries   of   that   lot   were 

Siced  beyond  the  control  of  the  land  office. 
e  government  may  grant  lands  twice.  The 
effect  of  such  grants  must  be  determined,  not 
ij  the  officers  of  the  land  office,  but  the  par- 
*_  -i.s — ;™  under  them  may  assert  their  rights 
I  justice,  and  claim  their  judgments 
upon  tafln. 

The  bonnduiea  of  the  bakehouse  lot  were  as- 
certainable bj  the  party  to  the  grant.  If  they 
asiuDed  to  control  lands  without  the  proper 
boondaiiem,  their  grant  did  not  protect  them. 
WlMt  land  was  included  within  the  bakehouse 
lot  wma  a  question  for  a  jury  whenever  a  con- 
tiuveisy  aroae  ecmceming  them,  which  became 
tke  aobjeet  of  %  suit  in  court. 
4«I"]  *Tbe  officers  of  the  land  office  could 
not  inquire  whether  the  defendants  were  in- 
tn^en  or  otherwise.  Fletcher  v.  Feck,  6 
Craneh,  87;  8  Craneh,  244;  6  Peters,  741;  12 
Peters,  464;  14  Peters,  414;  2  Howard,  319;  7 
Howard,  564. 

Itr.  Sergeant,  for  the  defendants  In  error, 
Mada  the  following  points: 

1.  Tliat  there  is  no  error  in  the  judgment  of 
tke  Snpreme  Court  of  Alabama. 

For  this  general  position,  the  points  and  au- 
thoritiea  of  the  defendants'  counsel  below,  and 
I  here  adopt- 
)  sound  and 

2.  That  there  is  no  question  in  the  case  cog- 
nisable by  this  honorable  court. 

It  Is  true  that  both  parties  claimed  under  acts 
of  Congress,  and  that  the  plaintiff  claimed  un- 
der a  patent  from  the  United  States,  and  al- 
leged uat  he  had  a  riglit  which  derived  from 
tM  cxerdse  of  a  United  States  anthority.  But 
it  is  also  true,  that,  in  point  of  law,  neither  of 
these  claims  was  necessarily  or  at  all  involved 
In  the  case,  or  in  its  decision. 

The  plaintiff's  patent  calls  for  the  "south 
bdundaiy  of  the  bakehouse  lot"  as  its  boundary 
on  the  north,  and  "thence  with  said  south 
boundary;"  so  that  one  line  was  common  to 
both  lots,  and  was  the  boundary  line  between 
them.  Neither  eould  pass  beyond  it.  There 
«as.  therefore,  no  interference  between  tliem. 
If  either  of  thrm  claimed  beyond  it,  it  mimt  he 
under  some  other  right.  It  could  not  be  iin''pr 
the  right  derived  from  the  United  States,  being 


inconsistent  with  its  express  terms,  and  con- 
tradictory to  them. 

This  line  was  an  established  and  existing  line, 
as  the  line  of  the  bakehouse  lot,  before  any  of 
the  grants.  It  is  recognized  by  the  Act  of  Sth 
May,  1824,  which  grants  the  "bakehouse  lot" 
as  a  known  and  defined  thing.  The  plaintiff'* 
patent  recognizes  it  as  a  fixed  end  established 
tine.  It  is  also  recognized  in  the  plaintiff's 
original  French  grant,  dated  in  1757.  This 
lot,  thus  known  and  reco^ised,  was  granted 
by  the  United  States  to  tbe  city  of  Mobile  in 
1824.  All  pants  afterwards  made  are  of  course 
subject  to  it.  Besides,  the  patent  of  the  plain- 
tiff is  only  a  release,  and  that  release  expressly 
subject  to  prior  claims.  The  certificate  of  the 
register  and  receiver,  too,  expressly  recognizes 
the  south  boundary  of  the  bakehouse  lot  as  an 
existing  known  boundary. 

Tbe  question,  then,  is  a  mere  question  of 
tact,  namely,  Where  was  and  is  the  south 
boundary  of  the  bakehouse  lot? 

•If  it  should  be  alleged  that  this  ques-  ["464 
tion  was  before  the  register  and  receiver,  and 
defidcd  by  tbem  under  an  authority  derived 
from  the  United  States,  there  are  severat  an- 

1.  That  the  question  was  never  submitted 
to  tbem. 

2.  That  they  never  assumed  jurisdiction  of 
any  such  question,  nor  pretended  to  decide  it. 

3.  That  there  was  no  subsisting  case  upon 
which  they  had  any  authority  to  act. 

The  case,  therefore,  was  a  mere  question  of 
boundary.  That  was  a  question  for  the  jury, 
and  the  ju^  have  decided  it,  Kennedy's  Ex- 
ecutors V.  Hunt,  7  How.  586,  693;    McDonogh 

Millaudon,  3  How.  663;  Mackay  v.  Dillon, 
4   How.   447. 

Mr.  Coxe,  for  the  plaintiffs  in  error,  made  the 
following  points: 

The  case  depends  upon  the  true  construction 
of  tbe  Act  of  26th  May,  1824.  This  is  to  be 
gathered  from- the  language  of  the  statute  and 
the  construction  given  to  it  by  this  court.  I 
Land  Laws,  398,  The  first  section  grants  all 
the  right  and  claim  of  the  United  States  to  the 
lots  known  as  the  hospital  and  bakehouse  lots. 

itaining  about  three-fourths  of  an  acre  of 
land,  etc.;  also  tbe  right  and  claim  of  the 
United  States  to  all  the  tots  not  sold  or  con- 
firmed to  individuals  either  by  this  or  any 
former  act,  and  to  which  no  equitable  title  ex- 
in  favor  of  any  individual  under  this  or 
other  act,  etc.,  to  the  city  of  Mobile.  The 
nd  section  grants  the  right  of  the  United 
States  in  certain  lots  whereon  improvements 
ive  been  made. 

Upon  this  statute  the  defendant  rests  his  en- 

The  plaintifTs  claim  is  founded  upon  a  title 
originating  under  the  former  governnient.  which 
had  been  submitted  to  the  commissioners  au- 
thorized to  examine  it,  and  confirmed  by  the 
Act  of  May  8,  1822   (1  Land  Laws,  348),  and 

lallv  evidenced  by  the   patent,   14th  Novem- 

r.  1837. 

A  compnrison  of  thpse  acts  can  leave  little 
doubt  upon  this  qnention.  In  the  Act  of  1822. 
certain  titles  derived  from  French,  British,  and 
Spanish  authorities,  are  in  terms  confirnied. 
These  titles  had  originated  in  the  public  sets  of 
the  functionaries  of  these  governments;  thev  in 

an 
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IjTMiting,  and  the  individuals  in  accepting  them, 
Iiad  acted  in  good  faith,  believing,  without  anj 
thing  Id  awaken  doubt,  that  the  existing  gov- 
ermnenti  poBsesaed  perfect  titles.  Such  titles, 
therefore,  commended  tliemaelveH  to  the  jus 
tiee,  equity,  and  honor  of  the  nation,  and  these 
claims  had  been  recognized  and  confirmed  by 
I'i'peated  acts  of  legislation.  14  Peters,  365, 
-377,  etc.  Id  the  arrangement  made  with 
485"]  •Georcia,  they  had  been  to  a  certain 
pxtent  secured,  and  Congress,  in  carrying  out 
the  provisions  of  that  arranptement,  had  even 
exceeded  in  liberality  the  obligation  which  it 
had  assumed.  While,  therefore,  these  inchoate 
or  imperfect  titles  were  confirmed,  the  limita- 
tion was  imposed  that  they  were  to  1>e  regarded 
as  confirmations,  not  new  grants. 

The  fifth  section  contains  a  most  important 
provision.  It  enacts  that  the  regiateiB  and  re- 
ceivers of  the  land  offices  sbnll  have  the  same 
]w\verB  to  direct  the  manner  in  which  all  lands 
confirmed  by  this  act  shall  be  located  and  sur- 
veyed, and  also  to  decide  between  all  conflict- 
ing and  interfering  claims,  as  are  j;iven  by 
another  act  passed  the  same  day,  although  it 
appears  later  in  the  statute  book.  3  Statutes 
at  Large,  707,  c.  128;  I  Land  Laws,  352,  e. 
273;   see,  also,  sec.  4. 

It  will  be  observed,  that  the  words  of  con- 
firmation are  in  the  present  tense;  but  that  the 
precise  location  of  the  Innd  the  tiOe  to  which  is 
confirmed  is  aubseqnrntly  to  be  made  by  the 
olTicers  of  the  government.  When  thus  made, 
the  particular  bounds  must  be  carried  back  to 
the  date  of  the  confirming  act.  It  must  also 
be  remembered,  that,  so  far  aa  regards  this 
case,  the  only  party  with  whom  any  conflict 
could  arise  as  to  the  boundaries  of  the  Innd 
was  the  United  States,  under  whom,  by  a  sub- 
nequent  act,  defendants  claim  title.  The  au- 
thority of  Congress,  therefore,  to  prescribe  the  ' 
oflieers  whose  decision  was  to  fix  the  lines  and 
rxtt'nt  of  these  confirmations,  while  sufficiently 
clear  as  to  Individuals  holiling  conflicting 
claims,  is  beyond  all  possible  doubt  as  regards 
the  government  itself.  The  patent  shows  that 
this  authority  was  exercised,  and  the  United 
States   admit   it   to   have   been   properly   ezer- 

In  this  view  of  the  case,  then,  it  would  seem 
clear  that,  under  and  by  virtue  of  the  Act  of  i 
1822,  the  plaintiffs  were  presently  confirmed, 
as  against  the  United  States,  to  the  property 
claimed  by  tliem,  to  the  full  extent  of  the  lines  ' 
siibspnuently  to  be  ascertained  by  the  register 
and  rPcPiver,  and  includpd  in  their  patent;  ami 
that  this  title,  thus  ilffined,  could  not  be  ques- 
tioned or  controverted  by  any  party  subse- 
quently deriving  title  from  the  I'nitwl  States. 
This  is  the  first  proposition  maintained  on 
behalf  of  the  plaintiff  in  error. 

If  this  proposition  needs  cnrrolinration.  it  is 
apprehended  it  will  be  found  in  the  langiinge 
of  the  Act  of  26th  Sfay,  1824,  two  years  subse- 
quently. 

1.  At  that  date,  what  title  had  the  United 
^  to  the  premises  in  question,  whicli  could 
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.  What    do   the    United    States    profess    to 

K  Ml  lit  I 

It  has  already  been  shown,  that  two  years 
4B6*]  before  this  period  •Congress  had.  in 
the  most  solemn  and  precise  manner,  confirmed 
SIS 


the  plaintifTs  title,  and  had  intrusted  to  tta 
officers  of  the  government  the  power  to  local* 

the  land  and  establish  its  boundaries,  so  far  oa 
either  the  government  itself,  or  individuala 
claiming  under  a  similar  title,  were  concerned. 
The  patent  contains  the  most  conclusive  erl- 
dence  that  these  officers  executed  the  authority 
thus  delegated,  and  that  it  received  the  ■•■»• 
tion  of  the  government. 

Under  this  state  of  circumstaneea,  CongrcM 
passed  the  Act  of  May  26,  1824.  I  lud 
Laws,  31)8.  It  grants  to  the  city  of  MobOa 
the  right  and  claim  of  the  United  States  to  two 
certain  lota  by  name,  estimated  to  contain 
about  three  fourths  of  an  acre,  but  without 
any  designation  of  the  boundaries  or  extent  of 
eitber.  No  oflicial  survey  or  location  of  theaa 
lots  haa  ever  been  made;  no  boundaries  have 
ever  been  officially  ascertained;  no  action  of 
any  public  functionary  boa  been  produced;  BO 
action  by  the  land  office  bos  been  had;  no 
patent  has  been  issued.  Independently  of  tha 
guarded  lan^age  employed  in  the  first  aection, 
and  which,  it  may  be  argued,  extends  only  to 
the  general  grant  of  "all  the  lota"  there  men- 
tioned, the  second  section  contains  a  distinet 
proviso,  "that  nothing  in  this  act  contained 
shall  he  construed  to  affect  the  claim  or  claims, 
if  any  such  there  be,  of  any  individual  or  in- 
dividuals, or  of  any  body  politic  or  corpoTate." 

In  Lessee  of  Pollard's  Heirs  v.  Kibbe,  14 
Peters,  361,  this  court  says,  in  speaking  of  thli 
Act  of  1824:  "It  being  a  private  act  for  tlw 
benefit  of  the  city  of  Mobile  and  certain  indi- 
viduals, it  is  fair  to  presume  it  was  passed  with 
reference  to  the  particular  claims  of  sucb  indi- 
viduals, and  the  situation  of  the  land  embraced 
within  the  law  at  the  time  it  was  passed."  '^f 
the  second  section  applies  to  the  lot  in  question 
at  all,  it  is  excepted  out  of  the  first  section." 
P.  362.  "It  is  not  to  be  presumed  that  CongreH 
would  grant,  or  even  simply  release,  the  right  of 
the  United  States  to  land  confessedly  before 
granted;  this  would  be  only  luilding  out  in- 
ducements to  litigation."    P."  366. 

This  case  seems,  then,  definitively  to  nettla 
those  points:  that  the  grant  to  Mobile  was  a 
mere  donation  bv  the  United  States  of  it*  ri^ 
and  title,  wliatr-ver  that  might  be,  to  the  d^  of 
Mobile;  that  it  operates  no  injury  whatever  to 
any  claim  or  title,  whether  those  comprehended 
in  the  second  section,  or,  still  more  obviously, 
such  as  had  been  previoiisty  recognized  and 
confirmed;  and  thnt  no  construction  ought  to 
be  given  to  the  act  which  would  make  it  enora 
in  any  way  to  the  detriment  of  any  other  <^iM 
of  any  individual. 

The  city  of  Mobile,  the  recipient  of  this 
bounty,  now  assumes,  'under  color  of  ["4«7 
this  statute,  a  higher  position  than  the  United 
States  have  ever  assumed  in  regard  to  this 
proprTty;  arrogates  the  right  to  fix,  according 
to  her  own  will,  the  extent  of  the  property 
gralnitously  bestowed  upon  her.  when  her  pre- 
tensions  come  in  conflict  with  grants,  the 
equity,  at  least,  of  which  the  United  State* 
have  ever  recngnized:  disolninis  the  authorilj 
reposed  in  intelligent  public  officers,  to  whoa 
the  government  had  previoualy  delegated  the 
authority  to  decide  upon  the  extent  of  the  wb- 
firmations  it  had  made;  and  repudiate*  the 
action  of  the  land  office  and  the  patent  (moMt- 
ing  from  the  President. 

Howard  9. 
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Mr.  Jnatiea  Woodbtuy  deliTered  tbe  opinion 
tt  th«  court: 

The  originBl  action  in  tfcie  caae  wu  eject- 
■«nt  [or  pATt  of  »  lot  of  land  situkted  ia  the 
cit*  td  Mobile. 

Th«  plaintiff  contended,  that  the  piece  in 
«oatrQveny  belonged  to  the  tract  which  he 
daimed  in  the  preceding  caoe  ag&tnst  Ealava, 
and  to  which  he  had  the  evidence  of  title  aliown 
there  under  a  French  gmttt  in  17GT,  confirmed 
I17  an  act  of  Congress  of  Maj  8,  1822,  and  a 
auitdaim  patent  for  it  issuing  November  14, 
1S37.  On  the  contrary,  the  city  contended,  that 
this  pieca  belonged  to  wliat  waa  termed  the 
bslcctuiiue  lot,  and  into  which  it  entered  in 
1824,  under  a  grant  from  the  United  States  by 
an  act  of  Congress  at  that  time,  conveying  all 
their  title  to  it  {4  SUtutes  at  Large.  67); 
and  that  Uiia  balcehouse  lot,  having  been  known 
bf  that  name  for  near  a  century,  and  used  by 
tk  Spaniah  authorities  for  baking  bread  for 
their  troopa,  was  a  putilic  lot  at  the  period  of 
tbe  eesaion  of  the  coontry  in  181S,  and  hence 
passed  to  the  United  States,  and  a  complete 
title  to  it  was  made  from  them  to  the  city  by 
the  grant  before  named.  Since  the  trial  in  the 
State  court,  we  have,  in  the  preceding  caae  of 
Farmer's  Heira  v.  Eslava,  ho  lield  as  to  show 
that  those  heira  are  not  entitled  to  any  por- 
tion of  the  lot  which  is  here  in  controverey,  and 
have  thus  rendered  a  decision  in  this  caae  not 
my  important,  except  as  regards  costs. 

But  as  the  judgment  there  is  not  between  the 
Mine  parties  as  here,  it  may  not  in  point  of  law 
■ettle  thia  case,  and  we  must  therefore  dispose 
oi  it  on  ita  own  facts  and  merits. 

For  the  purpose  of  the  trial  in  the  State 
eonrt,  wboae  judgment  this  writ  of  error  is 
hn>u^t  to  reverse,  it  seems  in  the  end  to  be 
eoDcoled  that  the  plaintiff  might  have  a  just 
claim,  so  far  as  respects  the  city,  to  the  extent 
of  the  tme  boundaries  of  the  lot  confirmed  to 
him.  and  that  tbe  defendants  might  have  a  like 
elaitn  to  all  which  really  was  embraced  in  the 
bakehouse  lot.  But  the  plain  tiff  maintained 
4CS']  that  the  southern  'boundary  of  this 
last  lot  did  not  extend  so  far  south  as  the  de- 
fendanta  contended.  And  if  it  should  extend 
in  that  direction  no  farther  than  the  plaintiff 
iniista,  tbe  piece  of  land  in  controversy  liere 
would  clearly  belong  to  him. 

Looking  at  the  case  first  in  this  aspect,  the 
trial  in  the  State  court  was  ultimately  only  a 
trial  of  tbe  true  boundary  of  tbe  south  side  of 
the  bakehouse  lot;  and  any  instructions  by  the 
conrt  which  arc  there  excepted  to  on  the  evi- 
ilence.  whether  parol  proof  could  control  writ- 
ten, or  monuments  restrain  distances,  etc., 
would  not  be  revisable  here  under  tile  twenty- 
fifth  section  of  the  Judiciary  Act.  They  would 
4epend  on  common  taw  principles,  or  the  pecu- 
liar laws  of  the  State,  and  not  on  any  acts  of 
Congress,  or  doings  of  our  public  olTicera. 

But  the  plaintiff  insisted,  that,  when  a  con- 
Hict  began  concerning  this  line  and  the  title 
to  this  piece  of  land,  the  register  and  receiver 
beard  the  parties,  and  being  by  the  two  acts  u[ 
Congress  of  May  8,  1822  (4  Statutes  at  Large, 
TOO,  TOS),  authorized  to  decide  on  such  claims, 
tbay  settled  finally,  then  and  for  aver,  both  the 
title  and  location,  including  the  true  southern 
loondaiy  of  the  bakriiouse  lot. 

The  State  conrt  do«  not  aeem  to  have  con- 
IS  I.,  ed. 


eurred  in  this  view,  but  allowed  the  parties  be- 
fore them  and  the  jury  to  examine  into  the  true 
line  of  the  bakehouse  lot  on  general  principles; 
and  it  was  settled  against  t^e  plaintiff,  so  as  to 
cover  by  that  lot  what  the  defendants  occupied. 
This  course  by  the  court  certainly  overmied  the 
right  set  up  under  the  supposed  decision  of  those 
public  officer*  of  the  United  States  concerning 
the  title,  and  hence,  so  far  as  regards  that  rul- 
ing, the  judgment  is  subject  to  our  revision. 

In  Ealava'^s  case,  however,  we  have  just  de- 
cided that  those  public  officers  were  not  em- 
powered to  settle  conflicting  titles,  but  only 
conflicting  locations;  and  if  tbey  made  a  loca- 
tion here  of  the  lot  claimed  by  Farmer's  heirs, 
so  as  to  embrace  this  strip  or  piece  of  land, 
which  is  not  improbable,  it  would  leave  the  title 
unsettled,  and  not  thus  vested  in  the  plaintiff. 
Or  if  they  went  further  and  had  a  right  to  go 
further,  and  decided  that  tiie  title  in  this  piece 
was  in  Farmer's  heirs,  we  think  it  by  no  means 
certain  that  the  description  in  the  patent,  which 
is  the  whole  evidence  in  the  record  befors  us  as 
to  their  decision,  would  show  this  result  with 
such  clearness  as  to  justify  following  it. 

The  northern  line  of  Farmer's  lot  is  still  in 
their  survey  described  as  "the  south  boundary 
of  the  bakehouse  lot."  To  be  sure,  if  from  the 
preceding  comer  you  go,  as  directed,  224  feet, 
thia  strip  would  be  included  in  Farmer's  iot. 
But  this  "distance,  if  overreaching  the  [•469 
true  south  boundary  of  the  bakehouse  lot,  must 
yield  to  that  as  a  monument,  as  was  the  instruc- 
tion of  the  court,  and  as  the  jury  have  found  in 
thia  instance  it  did.  Preston  v.  Boivmar,  6 
Wheat.  582;  8  Peters,  449;  7  Peters,  219;  IS 
Pick.  145;   13  Wendell,  300. 

Had  this  line  on  the  north  been  described  by 
the  local  officers,  not  only  by  saying  it  bordered 
on  the  south  boundary  of  the  bakeliouse  lot, 
but  by  specifying  where  that  boundary  was,  by 
stakes  and  stones,  or  trees,  or  some  other  monu- 
ment, the  legal  difficulty  and  doubt  might  have 
been  overcome,  in  fixing  with  Bufl3cient  cer- 
tainty, that  they  intended  to  indicate  the  exact 
place  of  that  line,  and  that  it  waa  where  the 
plaintiff  contends. 

But  they  did  not  do  so,  and  besides  these 
objections  to  their  want  of  power  to  settle  final- 
ly the  conflicting  claims  as  to  title  in  any  case 
as  specified  in  Barbaric  et  al.  v.  Ealava  et  al.,  it 
is  very  obvious  that  it  was  not  meant  to  be  ex- 
tended to  any  conflict  growing  out  of  a  title 
like  that  of  the  defendants.  From  the  nature  of 
the  subject  matter  and  lanj^uage  of  tbe  acts  of 
Congress,  their  authority  embraced  only  those 
conflicts  arising  in  cases  of  imperfect  grants 
made  before  the  cession  of  the  countiy,  and  not 
a  perfect  grant  like  thia  to  Mobile,  from  the 
I'nilPd  Stales  alone,  made  since  the  cession. 

The  words  of  the  first  act  give  power  to  those 
olTiccrB  to  decide,  even  on  locations,  only  as  to 
"all  lands  confirmed  by  this  act"  (sec.  5,  ch. 
122).  But  the  bakehouse  grant  was  not  one  of 
those  "confirmed"  by  that  act,  and  was  not 
granted  to  defendants  till  near  two  years  after. 

The  fourth  section  of  the  other  law  ( ch.  128 ) , 
which  ia  also  to  regulate  their  powers  as  to  the 
location  and  survey  of  conflicting  claims,  spe- 
cially excepts  caaes  of  perfect  title,  and  includes 
only  such  as  are  "confirmed,"  etc.,  manifestly 
not  embracing  subsequent  grants,  like  those  of 
the  United  States  to  Mobile,  never  confirmed  by 
919 
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.  I,  and  honee  to  be  kdjiidie*t«d  <w, 
wli«B  In  controrerBV,  only  by  the  proper  judi- 
cial tribunals.    14  Peten,  414;  6  Patera,  741. 

Such  a  title,  too,  is  one  of  the  highest  charac- 
ter, and  one  which  CongreBs  hy  legislative  grttnt, 
when  owning  the  boU,  is  fully  competent  to 
give;  and  which  needs  not  the  aid  of  any  pat- 
ent. 6  Craneh,  128;  Strother  v.  Lucas,  12  Pet- 
ers, 464;  United  States  t.  King,  3  Howard,  773; 
Jnited  States  t.  Gratiot,  14  Peters,  629. 

Hence  the  State  court  acted  properly  in  cou- 
■idering  the  question  of  title  stilt  open,  and 
balanced  by  the  evidence,  except  as  to  the  place 
of  the  true  boundary  on  the  south  side  of  the 
470*1  bakehouse  *lot.  That  boundary  it  tried, 
and  it  was  triable  without  any  appeal  to  ua. 

It  is  not  for  us  to  interfere  with  its  rulings  or 
opinions  on  points  belonging  to  the  cognizance 
of  State  tribuoala,  though  on  the  main  contro- 
versy it  might  not  be  very  difficult  to  decide, 
whether  it  erred  or  not,  considering  that  the 
original  patent  in  1767  of  Farmer's  claim  was 
on  one  side  to  be  "of  the  depth  which  remains 
of  the  establishment  of  the  king's  bskebouBC;" 
that  the  next  conveyance  by  the  patentee  to 
Guichandene,  in  the  same  year,  uses  like  words 
for  that  boundary,  being  "with  the  depth  which 
remains  after  that  of  the  king's  bake-house," 
and  that  this  boundary  is  similarly  described 
in  all  the  subsequent  conveyances;  and  cunaid- 
ering  that  the  bakehouse  lot  should  therefore 
be  first  satisfied,  and  distances  in  deeds  or  pat- 
ents yield  to  monuments;  and  considering 
that  the  line  adopted  was  by  much  evidence 
shown  to  be  the  ancient  line  on  that  side  by  the 
ancient  fence,  and  thus,  too,  giving  to  it  a  uni- 
form instead  of  irregular  shape,  and  not  taking 
from  it,  as  this  claim  does,  near  one  third  of 
its  supposed  size. 

Finally,  on  what  is  properly  before  us  under 
the  twenty-fifth  sectioo,  we  think  that  the  de- 
fendants, as  grantees  from  Congress  of  the 
"hospital  and  bakehouse  lots"  (Act  of  2Gtli 
May,  1S24,  in  4  Statutes  at  Large,  67),  should 
not  be  disturbed  in  their  occupation  of  tlie  lat- 
ter lot,  with  the  limits  settled  to  he  the  true 
ones  in  the  State  court. 

Judgment  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Alabama,  and  was  argued  by  coun- 
sel ;  on  consideration  whereof,  it  is  now  here  or- 
dered and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Supreme  Court  in  tliia  cause 
be,  and  the  same  is  hereby  alGrmed,  with  costs. 


471*1  "JOHN  GOODTITLE,  ex  dem.  John 
Pollard,  William  Pollard,  John  Fowler  and 
Harriet,  bis  Wife,  late  Harriot  Pollard; 
Henry  P.  Knsign  and  PhelM?,  his  Wife, 
late  Phebe  Pollard ;  George  llugginn  bti:1 
Louisa,  his  Wife,  late  Louisa  Pollard;  JoKcph 
Case  aud  Eliza,  bis  Wife,  late  Eliza  I'ollard, 
Heirs  and  Legal  Rcpresentativos  of  William 
Pollard,  Deceased,  Plaintifi;  in  Error, 

GAIUS  klBBE. 

After  admission  of  Alabama,  Congross  could  not 

'grant  land  on  shores  of  navigable  rivers. 

sao 


By  tbe  admlasIaD  of  the  State  of  Alabama  tato 
.he  Union,  that  State  became  invested  wttb  the 
Borerelgnt;  and  dominion  over  tbe  shares  of  navl- 

L'ODBcqueatlf. 
could  make  n 

THIS  case  waa  brought  up  from  tbe  Suprana 
Court  of  Alabama,  by  a  writ  of  error  issued 
under  the  twenty-fifth  section  of  the  Judidaiy 

It  involved  the  same  principle  decided  b} 
this  court  in  the  case  of  Pollard  t.  Hagan,  re 
ported  in  3  Howard,  212.  It  is  not  necessary 
therefore,  to  set  forth  the  facts  and  title  anj 
further  than  they  are  stated  in  the  bill  ol 
exceptions  which  was  taken  to  the  opinion  cK 
the  Circuit  Court  for  Mobile  County.  The  ac- 
tion of  ejectment  was  brought  by  the  lessee  ol 
Pollard's  heirs  in  1S3S,  and  was  tried  in  1845. 
Bill  of  Exceptions. 

On  the  trial  of  this  cause,  the  plaintiff  pro- 
duced the  following  grant: 

"To  the  Commandant. 

"William  Pollard,  an  inhabiUnt  of  this  dis- 
trict, states  to  you  with  all  respect,  that  where- 
as he  has  a  mill  situate  on  his  place  of  abode, 
and  frequently  comes  to  this  place  with  planks 
iinil  property  from  bis  mill,  therefore  he  wishes 
to  have  a  situation  favorable  to  the  landing 
and  safety  thereof,  and  there  being  a  vacant 
piece  of  ground  at  the  edge  of  the  water,  be- 
tween the  canal  called  John  Forbes'  and  the 
wharf  of  this  place,  he  prays  you  to  grant  hini 
said  piece  of  ground  at  the  edge  of  uie  watw, 
the  better  to  facilitate  his  husiness.  A  fM.nt 
which  he  hopes  to  obtain  from  you. 

"Wiltiam  PoUud. 

"Mobile,  December  11th,  1S09." 

"Mobile,  December  I2th,  1809. 

"I  grant  to  the  petitioner  the  piece  of  grovnd 
which  he  asks  for  at  the  edge  of  the  water,  if  it 
be  vacant. 

"Cayetauo  Perez.' 

"The  plaintiff  next  read  the  Act  of  [•41* 
Congress,  passed  26th  May,  1824,  entitled  "An 
Act  granting  certain  lots  of  ground  to  the  cor 
poration  of  tbe  city  of  Mobile,  and  to  certaia 
individuals  in  said  city,"  and  an  Act  of  Ooi- 
gresH  of  2d  July,  1836,  entitled  "An  aet  for 
the  relief  of  William  Pollard's  heirs,"  and  a 
patent  of  the  United  States  in  pursuance  of 
tbe  said  act,  for  the  lot  in  controversy,  to  the 
lessors  of  the  plaintiff;  the  plaintiff  further 
proved,  that,  in  the  year  1813  or  1814,  e^ 
wreck  and  drift  wood  was  removed  from  the 
place  where  the  premises  in  question  now  Me, 
by  the  hands  of  William  Pollard,  tbe  grkniee. 

It  was  proved  that  in  the  year  1823,  no  one 
being  then  in  possession,  and  the  same  being 
under  water,  Curtis  Lewis,  without  any  title. 
took  possession  of  it  ond  filled  up  east  of  Water 
Street,  aud  from  it  eighty  feet  east,  and  to  the 
north  of  Government  Street;  that  Lewis  re- 
mained in  ]tosse8sion  nbout  nine  months,  when 
lie  was  ousted  in  the  ni};lit  by  James  Inerarity, 
one  of  the  firm  of  Panton,  Leslie  k  Co.,  and  of 
John  Forbes  &  Co..  its  successor,  claiming  lbs 
land  under  the  Spanish  grant  hereto  a"     '    ' 
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who  UDproTcd  ibe  lot  by  the  erection  of  a 
iKith'e  shap.  Thst  shortly  afterwards,  Curtis 
LewU  recovered  the  powesaioii  under  i  forci- 
Ue  entiy  and  detainer  proceeding,  and  re- 
nainnl  in  posseuion  for  leveral  yeara,  during 
which  he  and  Forbes  4  Co.  were  engaged  in  a 

The  whole  matter  was  terminated  by  the  pur- 
chsM,  in  1829,  by  Henry  Hitchcock,  of  the 
title  of  Forbes  t  Co.,  of  Curtis  Lewis,  and  of 
the  Mayor  and  Aldermen  of  Mobile.  Henry 
Hitchcock  remained  in  the  possession  of  the. 
property  till  1S35,  when  he  sold  to  the  defend- 
ant for  «28.D00. 


prouisra  in  dispute,  with  the  certiHcate  of 
confirmation,  and  produced  the  conveyances 
aforesaid,   shotting   the   title   under   which   he 

He  proTttd  that  Ptinton,  Leslie  t  Co.,  and 
forbn  4  Co.,  have  had  possexsion  of  the  lot 
specified  in  tlwir  grant  from  its  date;  that  they 
fulfilled  the  comlitions  which  are  specilied 
therein ;  that  to  the  east  of  the  present  site  of 
Water  Street,  they  had  a  canal  extending  into 
the  river,  through  which  their  boats  came  upj 
that  tbera  was  an  embankment  on  both  sides  of 
tUa  canal,  oa  which  their  goods  were  landed, 
a^  fron  which  their  shipments  were  made. 
The  filling!  np  done  bv  LewtB  were  done  by 
■iafcim  flat  bo«ta  in  tois  canal. 

The  partieulftr  lota  now  sued  for  lia  south  of 
tke  ^aal  Mtd  embankment  aforesaid,  and  are 
brtww  the  king's  old  wharf  and  Forbes'  canal ; 
they  lie  to  the  east  of  Water  Street,  and  fall 
within  tk  lines  laid  down  in  the  patent. 
IIS*]  The  particular  land  in  this  writ  was 
■ever  iaproved  until  Curtis  Lewis  made  the 
flUinp  up.  It  was  further  in  proof,  that  prev- 
iooa  to  ISia,  then,  and  until  filled  up,  the  lota 
elainud  by  fdaintiS  were  at  ordinary  high  tides 
covered  with  water,  and  mainly  so  at  all  stages 
of  WAter;  that  the  ordinary  high  tide  at  that 
time,  flowing  from  the  east,  reached  to  about 
the  middle  of  what  is  now  Water  Street  That 
in  the  SpMUish  times  the  eastern  part  of  the 
Iota  to  the  west  of  Water  Street  was  subject  to 
be  covered  t>y  water  at  ordinary  tides  by  a  flow 
«f  water  from  the  river.  That  iviiat  is  ^Vater 
Street  at  this  time  was  a  natural  ridge,  which 
waa  not  usually  overflowed  except  at  high 
tides;  but  there  was  a  depression  to  the  north 
«j  the  lot  of  defendant,  across  which  it  flowed 
mroond  upon  the  eastern  parts  of  the  lota  lying 
t«  the  west  of  the  lots  sucni  for.  This  ridge  was 
ahont  fifteen  feet  wide;  WaUr  Street  waa  laid 
out  in  1820,  and  is  sixty  feet. 

That  no  one  had  posseaslon  nf  the  premisDis 
ia  question  before  1826,  except  as  before  atattd. 
The  tinea  of  the  lot  in  the  Spanish  grunt,  being 
extended  to  the  river,  include  tlic  premises  in 
disputes 

It  was  further  in  evidence  that  Mr.  Follard 
died  in  ISIS. 

Test  ft  Phillips,  for  Plaintiff. 

J.  A.  Campbell, 

Stewart  ft  Easton,  for  Defendant. 

And  npon  this  evidence  the  court  gave  the 
following  initmctions  to  the  juiy,  to  wit: 

"Plaintiff  claims  under  a  Spanish  grant  by 
CayelMW  Perea,  of  date  December  12.  18011, 
.Act  of  Coi^Mi  emflrmiiig  the  same,  July  2d, 
IS  ib  •«. 


1830,  and  a  patent  from  the  United  States  In 
pursuance  thereof,   dated  March   15th,   1837. 

"Defendant  insists  that  plaintiff's  title  is  not 
(rood,  because  the  Spanish  grant  of  itself  is  in- 
complete and  invalid,  and  although  it  was  oon- 
firmed  by  Act  of  Congress  in  183S,  yet,  the 
ptemiaea  sued  for  being  the  shore  of  a  navi- 
gable river,  lying  below  high  water-mark  at 
the  time  the  State  of  Alabama  was  admitted 
into  the  Union,  Congress,  at  the  time  of  the 
act  of  confirmation,  had  no  control  over  the 
subject,  and  was  powerless  to  add  any  thing 
or  impart  any  vitality  to  the  Spanish  grant. 

"The  plaintiff  replies  and  aajs,  that,  by 
the  Treaty  of  1810  with  Spain,  Spanish  grants 
of  the  cliaracter  of  that  under  which  the  plain- 
tiff claims  were  rccnj^ized  by  the  United 
States,  who  assumed  the  obligation  that  said 
grants  should  be  satisfied  and  confirmed.  This 
obligfttion  the  plaintiff  contends  is  to  be  con- 
sidered 'as  a  contract  with  the  persons  £*474 
holding  these  grants;  and  no  legislation  of 
the  United  States,  ivithout  the  consent  of 
such  persons,  can  impair  this  obligation,  or  ex- 
cuse the  performance  of  the  duties  it  clearly 
imposes. 

"From  this  statement  of  the  case,  the  first 
question  that  naturally  presents  itself  is.  What 
was  the  character  of  the  interest  the  United 
States  had  in  the  premises  in  1836,  or  had  they 
any  interest  at  that  time  in  the  soil! 

"In  March,  1819,  Congress  passed  an  act  to 
enable  the  people  of  Alabama  Territory  to  form 
a  constitution  and  State  government,  and  for 
the  admission  of  such  State  into  the  Union  on 
on  equal  footing  with  the  original  States.  That 
act  declares  that  all  navigable  waters  within 
the  said  State  shall  forever  remain  public 
highways,  free  to  the  citizens  of  said  State  and 
the  United  States.  What  is  the  footing  on 
which  the  original  States  stand  in  regard  to 
the  shores  of  their  navigable  rivers,  and  the 
soil  covered  by  them!  That  footing  is  cer- 
tainly the  perfect  and  absolute  control  of  the 
shores  of  those  rivers  in  the  respective  States, 
except  so  far  as  the  United  States  government 
may  find  it  necessary  to  use  them  in  the  le- 
gitimate exercise  of  its  constitutional  rights. 
For  the  purpose  of  enabling  itself  to  do  this, 
so  far  as  Alabama  is  concerned,  it  has  not 
thought  proper  to  assert  any  rights  of  owner- 
ship in  the  shore,  but  has  rather  relinquished 
the  idea  of  such  ownership  in  itself,  and  rec- 
ognized it  in  tlie  State,  by  stipulating  for  a 
free  use  of  said  shores  by  the  citizens  of  the 
United  States. 

"What  has  been  said  is  based  upon  the  as- 
sumption that,  by  the  treaty  with  Spain,  the 
United  States  acquired  the  same  property  in 
the  shores  of  navigable  rivera  that  Spain  had, 
and  that  they  had,  by  the  Act  of  1819,  trans- 
ferred the  rights  acquired  under  the  treaty  to 
the  State  of  Alabama,  reserving  only  the  ease- 
ment of  navigation  to  the  citizens  of  the  United 
States.  The  question  tlien  arises.  Could  the 
United  States,  in  contravention  of  the  obliga- 
tion they  bad  incurred  under  the  Spanish  trea- 
ty, ratify  and  confirm  those  Spanish  grants  I 

"If  Spain  could  have  granted  the  shores  of 
navigable  rivers,  and  the  same  power  that 
Spain  had,  had  been  conferred  upon  the  United 
States  by  the  Treaty  of  1819,  and  in  pursuance 
of  that  trea^,  and  the  pledges  therein  given, 
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the  United  States  had  confirmed  this  grant 
prior  to  the  admiBEion  of  Alabama  into  the 
Union,  there  can  be  no  doubt  that  the  plnin- 
tiS'a  title  would  have  been  Talid;  but  this  wati 
not  done. 

"Before  it  is  done,  the  Unit«d  States  place 
themBclveB  in  a  position  where  they  cannot  do 
it.  Whether  they  ought  to  have  placed  thcm- 
peWes  in  that  position,  or  what  are  the  conse- 
416*]  quences  "of  this  act,  go  far  as  the 
Spanish  government  is  concerned,  or  the  invio- 
lability of  the  treaty  between  the  I  .vo  nations, 
it  ia  needless  now  to  inquire.  If  wrong  has 
been  done,  the  law  of  nations  indicates  the  rem- 
edy. We  must  look  at  things  as  they  are,  and 
so  viewing,  the  court  ia  impelled  to  tlie  conclu- 
Hion,  tliat  if,  at  the  time  of  the  admission  of  the 
State  of  Alabama  into  the  Union,  tbe  land  de- 
scribed in  plaintiff's  declaration  was  below 
ordinary  high  water-mark,  there  was  no  inter- 
eat  in  tbe  same  in  the  United  States  in  1S36, 
and  that  the  act  of  confirmation,  and  the  patent 
in  pursuance  thereof,  could  not  aid  plaintiff's 
title,   and   that   the   same   is   invalid   and   un- 

To  which  charge  the  plaintiff  excepts,  and 
prays  the  court  to  sign,  seal,  and  certify  this 
bill  of  exceptions,  which  is  done. 

Under  these  instructions,  the  juiy  found  a 
verdict  for  the  defendant,  and,  the  case  being 
carried  to  the  Supreme  Court  of  Alabama,  that 
court  affirmed  the  Judgment  of  the  Circuit 
Court. 

A  writ  of  error  then  brought  the  case  up  to 
this  court. 

It  waa  argued  by  Messrs.  Phillips  snd  Caxe 
for  the  plaintiffs  in  error,  and  Mr.  Campbdl  for 
the  defendant  in  error. 

It  is  not  thought  necessary  to  insert  those 
parts  of  the  arguments  of  counsel  relative  to 
the  effect  of  the  admission  of  Alabama  into  tbe 
Union  upon  the  subsequent  power  of  Congress 
to  grant  land  between  high  and  low  water- mark 
upon  navigable  rivers.  The  court,  in  its  opin- 
ion, considers  that  point  as  settled  in  the  case 
of  Pollard  v.  Hagsn,  3  Howard,  212.  The 
counsel  tor  the  plaintiff  in  error,  however, 
drew  a  distinction  between  that  case  and  the 
present,  as  follows; 

Tbe  case  as  now  presented,  however,  differs 
materially  from  the  case  of  Pollard  v.  Hagan, 
in  3  Howard.  The  Spanish  concpssion  was  not 
then  before  the  court,  and  the  acts  and  patent 
relied  upon  were  all  subsequent  to  the  date  of 

The  concession  to  Pollard,  made  while  Spain 
was  in  the  undisturbed  posnexsion  of  the  terri- 
tory, by  every  principle,  either  of  national  or 
municipal  law,  gave  him  a  claim  of  title  upon 
this  government,  which  it  was  bound  in  good 
faith  to  perfect.  It  is  true  that,  if  the  political 
departments  refused  to  discharge  their  obliga- 
tion, the  courts  of  justice  could  not  enforce  it; 
but  the  want  of  this  sanction  in  no  wise  im- 
paired its  ohli|^tory  force. 

Having  by  the  treaty  with  France,  in  IS03, 
acquired  our  title,  and  by  tbe  treaty  with 
■17«*]  Spain,  in  1810,  termed  on  iU  face  *a 
treaty  of  cession,  confirmed  our  possession  to 
this  territory,  treaty  stipulations  nnii  the  law 
nf  nations  arose  to  control  the  action  of  the 
[Tovernment  as  strongly  as  if  tlip  duties  were 
imposed  by  constitutional  provision. 
232 
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The  annexation  of  this  acquisition  to  tfa* 
Mississippi  Territory  by  the  Act  of  1812  dU 
not  obstruct  tbe  exercise  of  those  high  dutiM, 
nor  did  the  authority  given  by  Congress  thai 
the  State  of  Alabama  might  be  carved  out  of 
it  produce  this  consequence.  The  people  ct 
that  State  would  have  spurned  an  advantafi 
founded  u'pon  a  violation  of  national  faith. 

That  Pollard's  title  was  the  subject  of  a  ei»- 
firmation  by  Congress  is  expressly  ruled,  whin 
this  case  was  first  presented,  in  li  Peters,  tli» 
court  there  citing  the  decision  of  Judge  Mar- 
shall in  De  la  Croix  v.  Chamberlain,  "that  ^» 
United  States  had  never,  as  far  as  we  can  dia-  - 
cover,  distinguished  between  the  concessions  at 
land  made  by  the  Spanish  authorities  within 
the  disputed  territory,  while  Spain  was  in  ao- 
tuftl  possession,  from  concessions  of  a  similar 
character  mode  by  Spain  within  the  acknowl- 
edged limits."  The  court,  therefore,  concluded 
that  Pollard's  claim  was  within  the  exceptioB 
of  the  Act  of  1824,  reserving  all  coses  when 
the  Spanish  government  had  made  %  "new 
grant"  during  the  time  at  which  they  bad  tint 
"power"  to  grant  the  same.    P.  384. 

All  the  oireumstances  constituting  the  his- 
tory of  the  times  justify  the  declaration  that, 
in  the  admission  of  the  State,  neither  o(  tha 
contracting  parties  understood  that  the  poIiU- 
cal  obligations  resting  upon  this  government, 
as  the  successor  of  Spain,  to  perfect  the  titles 
of  individuals  acquired  in  good  faith  tindsr 
Spanish  dominion,  were  at  all  impaired;  Uw 
more  especially  as  it  is  not  pretended  that 
their  fulfillment  would  in  any  manner  work 
an  injury  to  any  public  or  private  interest. 

That  the  proprietorship  of  the  soil  betwees 
high  and  low  tjde  belongs  to  the  public,  and 
may  be  acquired  by  individuals  either  by  grant 
or  prescription,  is  a  doctrine  of  the  common  law, 
taught  by  Sir  Matthew  Hale,  in  his  treatise  D» 
Jure  Maris  (1  Hargrove's  Law  Tracts,  p.  87), 
citing  Bracton,  who,  in  turn,  quotes  the  Soman 
civil  law  from  Justinian's  Digest.  Constable^ 
case,  3  Co.  105,  107.  There  being  but  tU» 
distinction  between  the  common  and  civil  ]*■, 
that  the  former  confines  this  right  to  tbe  "ten 
shore,  arms  of  the  sea,  bays,  and  rivers  wbei* 
the  tide  ebbs  and  flows,"  while  the  latter  ex- 
tends the  right  to  include  sll  "navigable  riv- 
ers."     In  graham    v.    Wilkinson,   4    Pick.   271. 

The  government,  therefore,  had  the  right  t» 
grant  to  Pollard  the  fee  of  the  soil,  subject  only 
to  the  restraints  imposed  by  the  'public  [*4TT 
interest  and  convenience.  Blundel  v.  Collval, 
5  Bam.  &  Aid.  267;  Browne  v.  Kennedy,  fr 
Harr.  t  Johns.  195;  Hagan  v.  Campbell,  ft 
Port.  9;  Mayor  v.  Eslsva,  9  Fort.  696. 

The  counsel  for  the  defendant  in  error  no- 
ticed this  subject  in  his  third  and  sixth  points. 

3.  The  decisions  of  this  court  reported  in  t 
Howard,  212,  and  16  Peters,  307,  are  directly 
against  the  right  of  the  United  States  to  grant 
the  shore  after  the  admission  of  Alabama  into 
the  Union.  Such  being  the  law  upon  thi» 
question,  tbe  only  inquiry  is.  whether  the  pro- 
duction of  an  incomplete  Spanish  title  (a  mero 
permit  to  occupy!  can  change  the  result.  TU^ 
court  1ms  repeatedly  decided  that  such  »  pnpc 
can  (live  the  party  no  standing  in  the  conr^ 
no  matter  when  it  waa  executed.  12  Wheatva. 
6;i!> :  4  Howard.  449. 

Ibis  court  has  also  decided,  that  a  enmpleta- 

UoWMd    ff,- 


Thm  IJcsbee  of  ATKinBOH  r.  CmfiiniB. 
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jiBg  d&t«  at  the  time  this  does  ( 1809 ) 


s  Span- 
opinion  of  tlie  Supreme  Court,  rr- 
.  S  Howkrd,  212,  was  Tery  deliber&te- 
A  motion  for  a  rehearing  waa  re- 
rbe  opinion  compreheads  within  its 
pioperty  to  %  WTj  Urge  amount,  ojid 
IS  And  eontracts  tmve  ^n  made  with 

•  it. 

•  State    of    Alabama,    the    Supreme 

■  repeatedlj  acted  in  accordance  wjtli 
aa  regardM  it  aa  the  settled  law  of 

An  opinion  so  given,  entering  so  far 
law  of  property  of  the  country,  can- 
estioned  without  producing  great  coo- 
I  Ala.  909,  930;  7  Ala.  663. 

ief  Jnatiee  Taney  delivered  the  opin- 

I  an  action  of  ejectment  brought  by 
till  in  error  to  recover  a  lot  of  ground 
iwn  of  UobUe,  in  the  State  of  Ala- 
ha  plaintiff  claimed  title  under  an  in- 
T— ■"*■  grant,  dated,  Dcccml>cr  12, 
1  an  act  of  Congress  confirming  this 
aed  Jn^  2,  1836,  and  a  patent  from 
d  States,  dated  March  16,  1S37,  which 
pmauaDee  of  the  act  of  CoDgress. 
lidltjr  of  this  title  was  disputed  by  the 
t|  i^on  the  ground  that  the  premises 
Mit  of  ^e  shore  of  a  navigable  tide 
iv^,  lying  below  high  water-mark, 
E  State  of  Alabama  was  admitted  into 

■  in  1819;  and  that  therefore,  at  the 
the  paaaage   of   the   act   of   Congress, 

rc%nty   and   dominion   over   the   place 

■  qneation  'were  in  the  State,  and 
the  United  States.  And  the  court 
d  the  jury,  tiiat,  if  the  land  descrilied 
aintifTi  declaration  was  below  ordina- 
water-marlc  at  the  time  Alabama  was 

into  the  Union,  the  confirming  act  of 

and  the  patent  conveyed  no  title  to 
Itce. 

Mrtion  decided  iu  the  State  court  can- 
'cgarded   as  an  open  one.     The   same 

npon  the  same  act  of  Congress  and 
raa  brought  before  this  court  in  the 
Follard  v.  Hagan,  at  January  Term, 
Mirted  in  3  Howard,  212.  That  case 
f  and  deliberately  considered,  ss  will 
f  the  report,  and  the  court  then  decided 

act  of  Congress  and  patent  conveyed 
The  decision  of  the  Supreme  Court 
ima,  from  which  this  case  bas  been 
by  writ  of  error,  conforms  to  the  opin- 
ua  eourt  in  the  case  of  Pollard  v.  Ha- 
id  it  must  be  a  very  strong  cose  in- 
d  one  where  mistake  and  error  had 
ently  committed,  to  justify  this  court, 
:  lapae  of  five  years,  in  reversing  its 
tsioD;    thereby    destroying    rights    of 

whidi  may  have  been  purcliased  and 
tn  the  meantime,  upon  the  faith  and 
a  repoeed  in  the  judgment  of  this 
lot,  npon  a  review  of  the  case,  we  see 
I  for  doubting  its  correctness,  and  are 
Mttiafled  with  the  judgment  then  i»ro- 


It  has  been  supposed.  In  the  argument  for 
the  plaintiff,  that  the  proceedings  in  Congress 
upon  the  report  of  the  commissioners  in  rela- 
tion to  the  title  claimed  under  the  Spanish  au- 
thorities, which  have  now  been  referred  to, 
distinguish  this  case  from  that  of  Pollard  v. 
llagan.  But  this  Spanish  title  was  acquired 
in  1800,  and  it  has  been  repeatedly  decided  that 
a  Spanish  grant  in  this  territory,  whether  in- 
choate or  complete,  made  after  the  treat3'  of 
St.  Ildefonao,  in  1600,  did  not  convey  any 
right  in  the  soil  to  tbe  grantee.  And  this  sub' 
ject  was  again  considered  and  decided,  after 
careful  research  and  examination,  at  the  pres- 
ent term,  in  the  ease  of  Re^ee  v.  United 
States,  and  the  former  decisions  reaffirmed. 
Undoubtedly,  Congress  might  have  granted  this 
land  to  the  patentee,  or  confirmed  nis  Spanish 
grant,  before  Alabama  became  a  State.  But 
this  was  not  done.  And  the  existence  of  this 
imperfect  and  inoperative  Spanish  grant  could 
not  enlarge  the  power  of  the  United  States 
over  the  place  in  question  after  Alabama  be- 
came a  State,  nor  authorize  the  general  gov- 
ernment to  grant  or  confirm  a  title  to  land 
when  the  sovereignty  and  dominion  over  it 
had  become  vested  in  the  State. 


•Order.  [•4  7» 

This  cause  eame  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 

the  State  of  Alabama,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  tbe  said  Supreme  Court  in 
this  cause  be,  and  the  same  is  hereby  affirmed, 
with  cost*. 


JOHN  CUMMINH. 

In  construing  will  or  deed,  ambiguity  pro- 
duced by  extrinsic  evidence  may  be  removed 
by  further  evidence  to  explain. 


!,  in  tbe  mat  of  Miller 

uncllonrd  b;  tbla  court,  tie:   "in  all   can 
a  difflculty  srlaes  In  applying  tbe  worda  o( 
p  of  Ibe  ilevJsp  . 

r  removed  by  tbe  production  o 
upon  tbe  same  subjecl  calcula 
WBB    the   eetafe    or    subject    i 


acb  other,  and  I  lie  she  riff's  deed  described  one 
ract  accurately  eicepl  that  ft  called  to  bound  iiiion 
1.  ..  1--J  —■-■-[1  were  actually  coofl^iuoua 


applicable,  and  n 


I'arol  evidence  a 


Ined  possesBlou  for  i 


SuFBxiB  OooBi  or  THK  UniTXit  Statkb. 


tr  reara,  pmrel  arldelKe  wm  adn 
tllat  the  1cT7  and  ule  applied  to 


applied  to  one  ti 


THIS  case  came  np  bj  writ  of  error  from  the 
Circuit  Court  of  the  United  Sta.tea  for  the 
Western  District  of  PePnnBjlvania, 

It  vaa  an  action  of  ejectment  brought  in  the 
Circuit  Court  by  laaac  Atkinson,  a  citizen  of 
Ohio,  to  recover  a  tract  of  land  in  Derry 
township,  WeBbnoreland  County,  and  State  of 
Pennsylvania. 

The  whole  case  was  stated  in  the  bill  of  ex- 
ceptions, which  it  is  only  neccBsatj  to  recite. 

Copy  of  Bill  of  Exceptions. 
"In   the   Circuit   Court  of   the   United   States, 

Western  District  of  PennBylvania. 
"Richard   Smith   Leasee  of   Isaac  Atkinson,   a 

Citizen   of   the    State    of    Ohio,   v.    William 

Stiles,    with    Notice    to    John    Cununius,    a 

Citizen  of  the   State  of  Pennsylvania. 

"November  Term,  A,  D.  1848 — Action  of 
Ejectment. 

"Be  it  remembered,  that  at  the  November 
Term,  A.  D.  1846,  of  the  said  court,  before  the 
Honorable  R.  Grier,  an  associate  justice  of  the 
Supreme  Court  of  the  United  States,  and  the 
480*)  "Honorable  Thomas  Irwin,  jud^e  of  the 
said  District  Court,  judges  holding  said  court, 
at  Pittsburg,  in  said  district,  the  parties  Id  this 
cause  were  at  issue  upon  a  plea  of  not  guilty 
in  manner  and  form  as  the  said  plaintiff  hath 
tiiereof  in  his  declaration  complained,  by  said 
John  Cummins,  who  had  entered  into  and 
filed  in  said  cause  the  common  consent  rule, 
confessing  lease,  entry,  and  ouster,  etc.,  as  ap- 
pears of  record  in  the  same;  and  therefore  a 
jury  was  called,  and  regularly  and  l^ally  im- 
paneled and  sworn  to  try  said  issue;  and  on  the 
trial  thereof,  the  plaintiff,  to  prove  the  same  on 
his  part,  gave  in  evidence  the  record  of  a  judg- 
ment in  the  Court  of  Common  Pleas  of  West- 
moreland County,  Commonwealth  of  Pennsyl- 
vania, in  favor  of  Thomas  Pumroy,  for  the  use 
of  John  Sloan,  Junior,  against  Cieorge  Pumroy 
on  the  6th  day  of  September,  1820,  for  the  sum 
of  four  hundred  dollars  debt  and  costs;  also  a 
writ  of  lleri  facias,  issued  on  said  judgment 
from  said  court,  dated  December  2d,  1820,  di- 


rected to  the  sheriff  of  said  WesbnoTeJand 
County,  a  levy  by  John  Elingensmith,  aheriff 
of  said  county,  of  said  writ,  on  all  the  right, 
title,  and  claim  of  George  Pumroy,  of,  in,  and  ta 
a  certain  tract  of  land,  situate  m  Derry  town- 
ship, adjoining  land  of  James  Henry,  Nathanid 
Doty,  William  Reed,  William  Bell,  Bobert 
Thompson,    James    Wilson,    and    others. 


ow,  {laving  tliereon  erected  a  grist-mill,  shin- 
gle roofed  log  dwelling-house,  shingle  roof  ad 
log  barn,  with  an  apple  orchard  thereon  grow- 
ing; and  also  of  such  further  proceeding  ia 
the  premises  as  showed  a  legal  and  valid  mIb 
by  said  sheriff  of  the  premises  so  levied  upoa^ 
as  (foresaid,  on  the  ISth  of  February,  A.  JX 
IS22,  to  one  John  Rhey,  for  the  sum  of  fonr- 
teen  hundred  and  one  dollars;  also  a  deed  fnm 
said  shertlT  to  said  Rhey,  for  said  prtmiM*  n 
levied  upon  and  sold  as  aforesaid,  duly  ac- 
knowledged in  said  court  on  the  9th  day  of 
April,  1822;  and  also  evidence  that,  at  th* 
time  of  said  levy  and  sale,  said  George  PmK- 
roy  was  the  owner  of  said  premises  deacrib*d 
in  the  plaintiff's  declaration,  and  sought  to  ba 
recorded  in  this  action;  also  a  eonvcTanea  ta 
fee  of  said  premises  by  said  John  Rhey,  on  thi 
I6th  of  June,  A.  D.  1841,  to  said  Isaac  AOaa- 
son.  And  the  plaintiff,  on  said  trial,  for  tka 
purpose  of  exhibiting  and  defining  what  ka 
claimed  as  embraced  in  said  levy,  sale,  and  ttm- 
veycnce  to  said  Atkinson,  as  aforcBaid,  gaTa  in 
evidence  the  plot  or  draft  marked  on  to*  ovt 
side  'A,  November  I8th,  1S4S,'  hereto  attadicd, 
and  herewith  incorporated  aa  a  part  of  tUi 
bill,  and  claimed  before  said  court  and  jniy  tlial 
said  levy,  sale,  and  conveyance  to  aaid  TtVy 
embraced  and  contained  the  said  land  r«pf» 
sented  in  said  'plot  or  draft  by  the  [*4SI 
black  lines,  embracing  32SVi  acres,  and  alM 
ISSVj  acres,  and  gave  evidence  that  Willtaa 
Bell  and  William  Reed,  two  of  ths  peiMM 
named  as  adjoiners  of  the  said  168^^  a 


,    the    contrary    thereof,    ini 
1  that  said   levy  and  sale  did  not  ^B> 
ir  contain  any  part  of  the  land  d        ~   " 


AmblKuItT  In  wrltteo  Inst: 

able  by  parol.      Ita  cITect  upo 

AmblBUlllPB ■  — -  '-■- 


imblgultj, 


mblitiiltj-.      Bac.  M 

and    wlthciut    Hmblguftr.    tor    anvthlnr    appearing 

collateral  matter  out  of  the  IngtrumfUt  tbat  breodj 
the  ambiguity.  1  Bug.  on  Vend.,  eth  Am.  ed.  (rom 
lOlh  Load.  ed.  179;  marg.  24e ;  Hand  v,  IlolTman, 
3   Halst.   78:   Bob.   on   Frauds.   75;   2   Cow.  A   e„ 


^Di  BiublgulCr  being  raised  by  p 

.     ivideBCB,  It  may   (airly  be  dlsao 

ilaloed  by  llie  same  meaua.     "* 


trim 


Slags.  441).  441:  Watson  v.  Boyliton,  5  Mass.  417: 
Slackpole  T.  Arnold.  11  Maaa.  29.  30  ;  Cole  v.  Weo- 
dell.  8  Johns,  BO ;  Webster  v.  Atklnion,  4  N,  II.  31 ; 
Jsckson  V,  Stanley.  10  Jobna.  I:t3 :  Jackaon  y.  Sill, 
11  JobQH.  LIOl;  Jackson  v.  Hart,  12  Johna.  7T ; 
Jaoksan  v.  Goes.  13  Jotaaa.  Sll;  Pelsch  v.  DIekaon. 
1  Mas.  10.  11 ;  Maon  v.  Mann,  1  Johns.  Ch.  S31 : 
Vernor  v.  Henry,  3  Watt«^  385 ;  Tuder  t.  Tyrrell,  2 


_.  ;  Edwards  v.  Bh 

Qodard  V.  Bulow.  1  Nott  &  McC. 
Buckmyer.  1  Nott  A  McC.  4.11 : 
ry,  2  Bay,  B3B;  1  Greenl.  Et.,  i 

•n  Wills.  48;  2  SUrkle  Bv.,  665: 


WNght.  587; 

Wisram 


;  e  Ad.  &  B.  153 ;  3  Bam 


Ad.  &  E ,  „  „ „„ ,  „  .^., 

8  Mete.  578;  7  Cow.  202;  Bradley  v. 

Bteam  Packet  Co.   13  Pet.  89 :  Pomroy  v.  karrok 
2  Paine,  476 :  2  Whart.  Et,  B!)2. 

But  ambiguity  does  not  Include  mere  iDaeenraQ, 
or  such  uncertainty  as  arlacB  from  tbe  nse  of  paea- 

» Igr.    W'llla,   174  :   3   Sim.   Ch.  24  :    3   Mans.  *  a 
452  ;  8  Melt.  578  ;  1,1  Vt.  36  ;  21  Wend.  651. 

It  Intends  auch  eipresslona  only  ■■  wouU  kt 
found  of  uncertain  meanins  by  persons  of  tarn- 
gotcnt  skill   and  Informallon.      1   Greenl.  Br,.  Ml. 

Where  there  la  more  than  one  sabli 
or  person,  to  which  the  words  are  • 
cable,  cKtrluslc  evidence  Is  allowed  tc 
amblEulty,  by  pointing  out  tbe  actus 
Jeet,  or  person,  among  the  several 
peraona  answering  the  description. 
2d  Am,  ed.  380,  marg.  370.  §71 :  T 
Wind.  541 :  Hand  v.  Hoffman.  3  Halt 
T.    Reed,    1   Ves.   257,  note    (b.l    and  ' 

Patterson  v.  Lellh.  2  Hill.  Ch.  18; 
T.  Duncan.  2  A.  K.  Marsh.  51 :  Com(« 
2  Watts  A  8.  450 ;  Hayden  v.  EwlD 
113;  Conolly  v.  Pardon,  1  Patce,_  S 
Roberts.  3  llagg.  156;  Allen  v.  W. 
C,  C.  475  ;  Richardson  v.  Watson,  4 
787:  Lord  Cheney's  case,  5  Rep.  SB:  I 
man.  1  W.  Black.  80;  Careless  T.  C*  | 
384;  Hsrgaa  v.  Morgan,  1  Cronip.  |il{  |C 


Thi  Lessee  o 


Ateinbov  v.  Cuuurm. 


I  the  plAiDtifTs  decl&iktion  (which  is  the  SBine 
uked  158^  Bcrea  on  the  plot),  but,  on  the 
Jier  hand,  wu  limited  uid  conEned  to  that 
arked  on  the  uid  plot  326yj  ureg,  etc.;  Aud 
lennpon,  after  giving  erideDce  to  ahaw  that 
w  nnproTonemtB  on  the  said  lost  mentioned 
'ut  of  326%  acres,  etc.,  corresponded  with  the 
•icriptian  ia  the  levy,  that  the  tract  in  dis- 
ite  contaioed  npwards  of  one  hundred  acres 
^  cloired  land,  with  an  apple- orchard,  a  shin- 
le-roofed  lag  dwell iog-house  and  barn  and 
able  thereon  erected,  and  that  the  said  two 
acta  were  entirely  distinct,  separate,  and  dis- 
onccted  from  each  other,  in  order  furtlier  to 
rore  that  aaid  levy  and  sale  did  not  embrace 
-  contain  any  part  of  the  land  described  in 
aititifl"B  declaration,  but,  on  the  other  hand, 
as  limited  aad  confined  to  that  marked  on  the 
ot  328%  aerea,  called  John  Klingensmitb, 
iq.,  late  aheriff  of  Westmoreland  County,  by 
ben  the  lev;  and  sale  in  the  case  were  made, 
id  proposed  to  prove  by  him  as  follows :  "That 
)  vent  to  the  land  of  George  Pumroy,  in  1S21, 
I  make  the  said  levy;  that  the  said  George 
amnj  famished  him  with  the  adjoiners  of 
ith  tracta;  that,  upon  inquiring  of  said  George 
gnnij  whether  the  description  furniBhed  em- 
racfd  more  than  one  tract,  and  learning  from 
im  that  it  covered  both,  he  objected  to  making 
K  Irrj  in  that  way ;  that  the  said  Pumroy  ac- 
liescing  in  his  decision,  he  then  struck  off,  as 
ell  aa  he  could,  the  names  given  to  liim  as 
iicHBen  eaduaively  of  the  tract  in  dispute  in 
Ui  aetioB,  and  supposed  that  he  bad  stricken 
taat  all  off;  that  on  the  inquisition  held  upon 
be  le*T,  indoraed  on  the  fl.  fa,,  the  land  in  dis- 
«to  waa  not  submitted  to  the  jury,  or  acted 
iWiB  by  them,  but  only  what  was  called  the 
uH  tract,  or,  is  other  words,  that  upon  which 
be  parchaacT  entered  after  the  sale ;  that  at  the 
lie.  npon  a  representation  made  to  him  by 
Dme  of  the  bya^nders  that  there  was  an  am- 
ignitj  in  the  description  of  the  land  which 
mdeicd  it  uncertain  whether  one  or  both 
raeta  were  included  within  it,  he  stated,  in  the 
raene*  and  hearing  of  John  Rhey,  that  lie 
as  selling  only  the  mill  tract,  and  that  bid- 
tn  must  govern  themselves  actordingty;  that 
e  made  the  same  representation  to  Paul  Mor- 


after  the  said  sale,  he  was  directed  to  execute 
'the  deed  to  said  Rhey,  which  was  ac-  [*48S 
cordingly  done;  that,  at  the  time  of  the  execU' 
tion  thereof,  it  was  again  represented,  and  per- 
fectly understood  by  both  parties,  that  the 
property  conveyed  in  said  deed  embraced  only 
the  mill  tract,  and  not  the  land  in  dispute;  and 
that  at  a  8ubse<juent  period,  not  very  remote 
from  the  time  of  the  said  sale,  upon  a  represen- 
tation to  TiJTTi  by  some  of  the  neighbors  that  the 
aaid  Rhey  was  asserting  his  claim  to  the  prop- 
erty in  dispute  under  said  sale,  he  took  occa- 
sion to  inquire  of  him  whether  the  fact  was  as 
represent  Ed,  to  which  the  said  Rhey  replied 
that  he  might  have  said  so  in  a  jocular  manner, 
but  that  he  never  intended  to  claim  both  tracts, 
for  that  he  knew  that  he  never  bought  both 
tracts,  and  that  be  never  paid  for  both  tracts, 
and  to  claim  them  now  (then)  would  be  too 
much  like  putting  his  hand  into  another  man's 
pocket  and  robbing  him. 

"To  the  admission  of  which  testimony  of 
said  Klingensmith,  proposed  to  be  given  by  the 
defendant  aa  aforesaid,  the  plaintilT  objected, 
and  insisted  that  the  same  couM  not  be  t^ally 
admitted  for  the  purpose  aforesaid. 

"Whereupon  said  court  did  overrule  said 
objection,  and  admitted  said  testimony  of  said 
Klingensmith  so  proposed  to  be  given  as  afore- 
said, and  the  said  plaintiff  here  in  court,  and 
during  the  trial  of  said  cause,  excepts  to  the 
judgment,  opinion,  and  determination  of  said 
court  in  admitting  said  testimony;  and  as  the 
facts  aforesaid  do  not  appear  of  record,  the 
said  plaintiff  prays  that  this  bill  of  exceptions 
may  be  certified,  signed,  and  sealed  by  the 
judges  of  said  court,  that  the  same  may  become 
part  and  parcel  of  the  record  in  said  cose.  By 
the  court  allowed  and  ordered  to  be  lodged  on 
file.  "R.  C.   Grier,        [l.  s.] 

'Thomas   Irwin.    [L.   a.]" 

The  jury  found  a  verdict  for  the  defendant. 

Upon  a  writ  of  error  sued  out  by  the  plain- 
tiff, the  case  was  brought  up  to  this  court. 

It  waa  argued  by  Mr.  Coapar  for  the  plaintiff 
in  error,  and  Mr.  Wylie  for  the  defendant  in  er- 


ika  T.  Weatlske.  4  Baro.  &  AM.  FIT;  Tucker  v. 
Mman**  Alt)  Boc>.  7  Mete.  20H.  200 :  Abb.  Trial 
V.  130.  484.  and  cases  cited.  Carrutbers  v.  Sbed- 
Btt.  S  Taant.  14:  1  Marsh.  411;:  IIoIiUtir  v.  EI- 
Mt.  5  Hurl.  A  K.  IIT  ;  Ctindwlck  v.  BumleT.  12 
r.  R.   1077— q.  R. :  Ilnnlpi  v.  Wlckelbaus.  2  llurl. 

C.  M>6;  33  L.  J.  Excb.  160. 

\rbere.  In  ■  will  or  olbcr  Inatrumeot.  tbe  >1c- 
rrlptjon  of  tbe  person,  or  thing,  or  land.  Intpncifrl 
I  applicable  wirh  leiral  certaint.v  to  each  ot  spveial 
ib^cts,  or  anihlgiinus.  extrinsic  evidence  Ik  ad- 
duIMe  to  prok''  which  of  tbe  subjects  was  In- 
»ded.      1  Oreenl.  Bv..  "  " 


1.  13  .T 


,.   .    — G;  Aall  V.  (.eoiTard! 

tiCK.  31 ;  Stafs  v.  Weare,  38  N.  H.  314  ;  Tar.v  v. 
Mmpsoa.  1  Daly,  35;  People  v.  Qedncy.  in  iliio, 
n ;  Sarcent  v.  Adams,  Gray.  72,  7T  :  Bteffins  v. 
allina.  S  Boaw.  223:  Corbett  v.  Costello.  8  Ln. 
AB.  42T :  Van  Rensselaer  v.  Jones.  S  Barb.  043, 
M;  Bowman  v.  Afrlcottnral  Ins.  Co.  GQ  N.  Y, 
n :  t  Tbomp.  *  C.  201 ;  Hlscocks  v.  Hlacocka.  5 
IM*.  ft  W.  ites:  Qardner  v.  Heyer.  2  Paice.  11: 
•kar  V.  HordcD,  L.  R.  l  Cb.  DIv.  S44 :  16  Moak'9 
hs-  C72;  34  L.  T.  N.  9.  (Ch.  D.),  8S ;  Lepine  v. 
i(U.  I^  B.  10  Rq.  170. 

A  latent  amblsulty  1*  made  Out,  not  only  nbere 
kera  li  lesal  aam^  which  Dta  several,  but  equally 


crlptlon  only,  or  a  name  used 
Hcrlplign 


'.  SeamaD's  Aid  Soc.  7  Mete. 


Patent  amblKulty  Is  that  whicb  appears  on  the 
ace  of  the  Instrument:  that  wblcb  occurs  when 
he  ei press! on  of  an  lnstrumi>nt  Is  ao  defectlvs 
'  '      '  which  is  obliged  to  put  a  con. 


UCtlOD    I 


It.  plBCinK  Itself  la  t 

inot  aseertaln  therefrom  the  partler 

Bpuv.    Law    Diet.    Tit,    Ambiguity;     I 


parties 

..,i„_       .  —    A,ie[.    "lit,    Amoiffuity  :     I 

_-„.   ,- from  lOth  l»nd.  cd.   17E, 

marg.  240 :  4  Masa.  205 :  4  Crsnch.  1S7  ;  1  Rrecnt. 
Ev..  aeca.  292-300:  2  8tark.  Ev.  6  Am.  cd.  5-lB.  7r 
2  Cow.  A  Hill's  notes  to  Phlll.  Bv.  624.  uote  M9. 
Patent    ambl^ity   can   be   removed   only   by   a 


IS 


?c'C 


ot  the  words  of  the  deed.     It 
S25 


gUPRBKK   COUBT  OF  THE  UKITU)   STATBS. 


Mr.  Cooptir  mft^e  the  following  points; 

The  court  erred  in  admitting  the  testimony 
of  John  Klingensmilli  to  contradict,  vary,  and 
limit  the  description  of  the  bond  as  recited  in 
the  levy,  fieri  facias,  venditioni  exponaa,  and 
deed  of  the  BherilT  to  the  purchaser, 

I.  The  levy,  fieri  faciaa,  venditioni  exponas, 
483*]  BberiS's  deed,  'and  acknowledgment 
thereof,  are  records,  and  parol  evidence  is  not 
admissible  to  contradict,  vary,  or  limit  the  de- 
scription of  the  premises  contained  in  them. 
The  extent  of  the  grant  is  onl^  to  be  ascer- 
tained by  levy,  fieri  facias,  venditioni  exponas, 
and  deed.  Sergeant  v.  Ford,  2  Watts  i.  Serg. 
120;  Woodward  v.  Earbin,  1  Alabama,  104; 
Hobson  V.  Doe,  4  Blackf.  487;  Hellman  v.  Hell- 
man,  4  Rawle,  448,  449;  Patterson  v.  Forry,  2 
Barr,  Fa.  450;  McClelland  v.  Slingluff,  7  Watta 
t  Serg.  134 ;  Aulenbaugh  v.  Umbehauer,  8 
Watts.  SO;  Beeson  v.  Hutchinson,  4  Watts,  442- 
444;  Streaper  v.  Fisher,  1  Rawle,  165;  Grubb 
V.  Guilford,  4  Watta,  223 ;  Haynes  v.  Small,  Q 
Sheplcy,  Me.,  14;  Laweon  v.  Main,  4  Pike, 
Ark.  184. 

II.  Natural  monuments,  clearly  visible,  such 
as  a  road,  a  stream,  adjoining  farms  or  lands, 
prevail  over  other  marks,  such  as  quantity,  im- 
provements, etc.,  and  even  over  courses  and 
distances.  Cos  v.  Couch,  8  Barr,  Pa.  147; 
Howe  T.  Bass,  2  Mass.  380-384;  Pemam  *. 
Wead,  8  Mass.  131-133;  Wendell  v.  Jackson,  8 
Wendell,  185-190 ;  Jackson  v.  Moore,  C  Oowen, 
706;  Newton  v.  Pigon's  Lessee,  7  Wharton,  7, 
11 ;  Crouister  v.  Cronister,  1  Watts  t  Serg. 
442;  Hare  v.  Harris,  14  Ohio,  529. 

III.  George  Pumroy,  and  Cummins,  the  de- 
fendant, who  claims  under  him,  being  privy  in 
estate,  were  in  default  in  permitting  tlid  sher- 
iff's deed  to  be  acknowledged.  Having  stood  by 
in  silence  when  they  should  have  spoken  out, 
they  are  estopped  from  alleging  that  all  that 
was  levied  upon  and  conveyed  to  the  plaintiff 
by  deed  was  not  sold.  This  is  also  so  in  rela- 
tion to  the  sheriir.  Zeigler  v.  Houtz,  1  Watts 
k  Serg.  540;  Sergeant  v.  Ford,  2  lb.  127; 
Streaper  v.  Fisher,  1  Rawle,  161 ;  Thompson  v. 
Phil]i]>B.  1  Baldwin,  271. 

IV.  In  cases  of  ambiguous  or  doubtful  de- 
scription, the  court  adopts  the  construction 
most  liberal  to  the  purchaser.     This  is  true  of 

furchascrs  at  judicial  as  well  as  other  sales. 
Sheppard's  Touchstone,  82,   83;   Jackson   v. 


Blodget,  16  Johns.  178,  179 ;  Jackson  v.  Gud- 
ner,  8  lb.  394-406;  Doe  v.  Dixon,  9  East,  16, 
10;  Palmer's  ease,  2  Coke,  74;  Inman  v.  Kut^ 
10  Watts  DO-lOO;  Strein  v.  Zeigler,  I  Watta  * 
Serg.  250,  260. 

Mr.  Wylie,  for  the  defendant  in  error,  mada 
the  following  points: 

1.  In  Peniisylvania  there  is  no  court  of  equi- 
ty, but  equitable  princijileB  are  applied,  nndar 
the  direction  of  the  courts  of  law,  in  the  same 
manner  as  legal  principles.  Kuhn  v.  Nixon,  15 
Serg.  &,  Rawle,  118;  Hawthorn  v.  Bronson,  18 
lb,  278;  Torr'a  "Estate,  2  Rawle,  252.  l;*484 
Ejectment  is  a  substitute  for  a  bill  in  equity, 
and  may  be  defeated  by  the  same  consideration* 
which  would  defeat  a  bill  for  a  sptciHe  per- 
formance in  a  court  of  equity.  Pennock  v. 
Freeman,   I  Watts,  408. 

2.  Equity  will  not  permit  a  party  to  enforce 
compliance  with  a  deed  or  contract,  when  such 
compliance  would  work  a  fraud  on  the  other 
party.  Woollam  v.  Heam,  7  Ves,  211;  2  Atk. 
98;  Story's  Eq.  see.  769.  And  parol  evidence 
is  admissible  to  show  the  fraudulent  purpoae. 
Bowman  v.  Citt  en  bender,  4  Watts,  290;  Oliver 
V.  Oliver.  4  Rawle,  141;  Hultz  v.  Wright,  18 
Serg.  &  Rawle,  345 ;  Mitchell  v.  Kintzer,  6  Barr. 
216;  Greenl.  on  Ev,  sec.  248.  And  it  is  mi 
admitted  principle,  that  courts  of  law  have  con- 
current jurisdiction  with  courts  of  chancery, 
in  cases  of  fraud.  Gregg  v.  Lessee  of  Sayn^  B 
Peters,  244. 

3.  The  evidence  was  for  the  purpose  of  ap- 
plying the  deed  to  its  proper  subject,  and  tbwe- 
fore  competent.    1  OreenL  on  Ev.  sec.  301. 

Mr.  Justice  Gilei  delivered  the  opinion  •§ 
the  court; 

The  single  question  in  this  case  arises  on  a 
bill  of  exceptions  to  thi;  admission  of  certain 
testimony.  In  order  to  judge  of  its  correctnew, 
U'C  must  ascertain  what  was  the  matter  in  dis- 
pute bpfore  the  jury  at  the  time  the  teatimm^ 
was  offered  and  received. 

TliG  action  was  ejectment  for  a  tract  of  Uad 
containing  158'/,  ncres.  In  1822,  George  Pum- 
roy was  owner  ff  tliis  tract,  and  also  of  another 
of  326V,  acres,  lying  npar  to  it,  but  not  adjoin- 
ing. A  judgment  had  been  obtained  sgainit 
Pumroy  for  the  sum  of  $400,  anil  an  execution 
issued,  on  which  the  sheriff  returned  that  ha 
had  levied  on  "a  ceirtain  tract  of  land,  situate 


cannot   be   ciplnlnpd.   or   aided   hj    parol    erldpncc. 

iDaneradvp.  Jarm.  ^Vllla,  »IS:  4  Mass,  20n ;  7 
(■ranch.  1iI7 :  Itouv.  L.  Did.  Tit.  AmblRullr;  1 
Snud.  on  Vend,  181.  marc.  252;  Stovpr  v.  Frwman. 
ti  Mnss.  4»o;  Kluc  v.  Kins,  ^  Mn-"'.  40(1;  Itcvre 
V.  I.<>onard.  1  Maaa.  01;  Aym  v.  Wreil.  10  Conn. 
2!ll:  Mumford  v.  Hallctt.  1  Jobna  432;  Mann  v. 
Mann,  1  Johni.  Oh.  T31 ;  Blaelow  v.  (-oilamore,  5 
Ciiah.  226 ;  Jackson  v.  Sill,  11  JoUdh.  201 ;  McDer- 
mot  V.  U.  S.  Ian.  Co,  3  Serg,  A  R.  007 ;  Hunran  v. 
DuDCBU.  2  Teatcs,  302;  Benexet  v.  McClpDachan. 
dCi-d  >a  McMtaa  v.  Owen.  2  1>nll.  IT.'!;  Rmltb  y. 
Sinlth.  1  Kdw.  101 ;  Little  t.  Hendpwm,  2  Y-ntn. 
'Jilj ;  SIllli  V.  Ramea.  1  Car.  I«w  Iteii,  401 ;  HuiuH- 
ton  V,  t'HWOod.  2  liar.  &  UcII.  4:;.:  O'llnrra  v. 
Hall.  4  Dall.  340;  llnrrla  v.  Dlnklni.  4  Dcsaus. 
60;  Dupree  v.  McDonald,  4  Desaus.  215;  Dart  v. 
Diirand.  S  Anst,  684  ;  chamberlniDV  v.  Cbamtier- 
iBlne,  2  Preem.  02;  Olrlch  v.  DltcMeld,  S  Alk. 
872:  Kfllj  y.  PoBlet.  1  Bro,  C.  C.  470;  Attornej- 


_.- 3  Black.  1010:  .,.— _   ,. 

T»rd,  12  M;i"j.  447;  Wortblncton  v.  H.vlrer,  4 
Mors,  20:;;  Hollimaler  v.  M.icrs.  4  D.-kibii«.  SIB: 
McDermot  v,  U.  S,  Ins.  Co.  3  Spic.  &  K.  OOT :  D.  B. 
V.  Cantrll.  4  (Tanch,  167;  1  Greenl.  Kv.,  sec  SOIL 
It  the  dpsltmatlon  la  stihr'tantlallv  Imperfect  In 
Its  appllCBtlOD  to  eai'h  of  Hfrpral.  the  court  li  bM 
bound  to  di'termine  In  favor  of  the  one  that  mset 


EuE-  240,  25!)'. 


Patent  ambleuity  la  to  be  eiplaloed  bv  the  Jodie. 
Smith  y.  Thomp™n,  8  C.  B.  44:  18  L.  j'c.P.Sl^ 


1S60 


Tbk  IfsasE  OF  Atkitibon  v.  Ctnnnna. 


IB  Drriy  townaliip,  adjoining  IrhiIh  of  JnmeB 
H^uy"  (uid  B  number  of  others),  "containing 
400  Bcres,  more  or  less,  of  irliich  60  acres  were 
dc*red  land,  and  30  acrea  of  meadow,  and  on 
which  were  erected  a  griHt-mill,  dwell ing-houae," 
etc,  etc  A  Bale  waa  made  by  the  sheriff  under  a 
writ  of  venditioni  ezponaa,  and  a  deed  delivered 
by  him  to  John  Rhey,  legally  conveying  to 
htm  the  tract  of  land  as  described  in  the  levy. 

Under  this  deed,  Rbe;  took  poeaeasion  of  the 
tiaet  of  326Vi  acres,  on  which  the  griat-milt  was 
eiTcted,  and  baa  held  it  from  the  year  1832  till 
Ike  pRMot  time.  In  1S41,  he  made  a  convey- 
aaee  to  laaac  Atkinson,  the  plaintiff's  lessor,  a 
dtinn  of  Ohio,  in  whose  name  the  present 
*jtetin«nt  was  instituted  for  the  other  tract, 
owned  by  Pumroy,  of  168%  acres,  and  now  in 
the  posacasion  of  the  defendant,  Cummins. 

The  only  evidence  offered  in  support  of  the 
4SS*]  plaintiff's  claim  *was,  that  two  of  the 
adjoining  tracta,  called  for  as  boundaries  in 
his  deed,  did  not  adjoin  the  mill  tract  of  326'/^ 
aerea,  bat  were  ccmtiguous  to,  and  adjoined  the 
tract  of  ISSVi  acres.  It  was  admitted,  that  all 
the  other  pKrta  of  the  description  correctly  ap- 
plied to  the  larger  tract,  but  it  was  contended 
that,  if  thia  portion  of  the  deacription  applied 
oaly  to  the  other,  the  levy  and  deed  for  this 
rMMB  included  both. 

The  defendant,  ou  the  contrary,  insisted  that 
the  levy  mad  sale  did  not  embrace  any  part  of 
the  land  in  dispute,  and  gave  evidence  to  prove 
that  it  waa  a  distinct  and  separate  tract  of 
land,  having  a  bouse,  bam,  orchard,  and  100 
acrea  of  cleared  land,  not  occupied  or  used  in 
eonaection  with  the  larger  or  mill  tract.  They 
contended,  also,  that  the  deed  called  for  but 
one  tract  of  land,  which  waa  well  described, 
except  in  this  one  particular,  which  was  evi- 
dently an  ambiguity,  caused  by  a  mistake  of 
the  sheriff  in  making  his  levy. 

The  defendant  might,  perhaps,  have  safely 
rested  hia  case  on  the  evidence  as  it  now  stood, 
but,  in  order  to  remove  all  possible  doubt,  he 
offered  to  prove  by  the  sheriff,  "how  the  mis- 
take in  the  deacription  occurred:  and  that  the 
pnrrhanrr  and  other  bidders  at  the  sale  bad  re- 
mained this  ambiguity  in  the  description,  and 
were  infonned  how  it  happened,  and  were  per- 
fectly aware  that  but  one  tract  n-aa  levied  on 
and  offered  for  sale,  called  the  mill  tract.  That 
Kh^,  the  purchaser,  waa  fully  aware  of  it,  and 
aeoordingly  claimed  and  took  poaaeasion  of  the 
mill  tract  only;  that  the  sheriff,  having  after- 
wmrda  beard  a  report  that  Rhey  was  asserting;  a 
claim  to  the  property  in  dispute,  took  occasion 
to  inquire  of  him  if  it  was  true;  and  that  Rhey 
replied,  'that  if  he  had  aaid  so  it  was  only  in 
jest;  that  he  had  bought  and  paid  for  one  tract 
mly.  and  to  claim  them  both  would  be  too 
nmeh  like  putting  his  hand  in  his  neighbor's 
podkct  and  robbing  him.' " 

To  the  reception  of  this  testimony  the  plain- 
tiff's counsel  objected,  and  the  admission  of  it 
by  the  eoort  forms  the  subject  of  the  bill  of  ex- 
ceptions  now   under   consideration. 

Jt  is  contended  that  this  testimony  ought  not 
to  have  been  received,  because  "the  levy,  fieri 
tmoMT,  venditioni  exponas,  sheritT'a  deed,  etc., 
aiw  records,  and  parol  evidence  is  not  admis- 
sible to  contradict,  vary,  or  limit  the  descrip- 
tion of  the  premises  contained  in  them." 

m*  propoaitiim  ia  undoubtedly  true.  But  it 
IS  Ii.  ed. 


the  very  fact  in  dispute,  and  on  which 
the  jury  were  about  to  pass,  on  parol  proof 
given  by  both  parties.  It  is  true  that,  if  a 
sheritT  levies  on  a  whole  tract  of  land,  and  de- 
scribes it  accurately  in  his  levy  and  daed,  parol 
testimony  cannot  be  received  to  show  that 
*he  intended  to  sell  less  tjian  hie  deed  [*486 
describes,  or  that  he  excepted  a  part  of  the 
premises  at  the  time  of  the  sale. 

But  that  is  not  the  case  before  us.  The  tes. 
timony  offered  is  not  to  contradict  tiie  levy 
and  deed,  but  to  explain  and  contlrm  them. 
The  plaintiff's  testimony  had  shown  that  there 
was  a  latent  ambiguity  on  the  face  of  his  deed. 
It  purported  to  convey  a  single  tract  of  land;  it 
described  one  tract  completely,  with  a  single 
exception  which  applied  to  another.  It  might 
be  void  for  uncertainty,  if  its  description  equal- 
ly applied  to  two  tracts,  while  it  clearly  pur- 
ported to  convey  but  one.  It  might  convey 
one,  and  the  part  of  the  description  which  did 
not  apply  to  that  would  be  rejected  as  falsa 
demoDstratio,  or  misdescription.  Or  it  might 
posaibly  be  intended  to  convey  both;  but  in  the 
present  caae  the  latter  supposition  had  hardly 
a  shade  of  probability  to  support  it. 

It  would  be  of  little  profit  to  notice  the  in- 
finite variety  of  cases  on  this  subject,  or  to  seek 
for  one  precisely  in  point  with  the  present. 
The  general  rule  is  well  stated  by  Tindal, 
Chief  Justice,  in  the  case  of  Miller  v.  Travers, 
8  Bingh.  244,  that  "in  alt  cases  where  a  dif- 
ficulty arises  in  applying  the  words  of  a  will  or 
deed  to  the  subject  matter  of  the  devise  or 
grant,  the  difficulty  or  ambiguity  which  is  in- 
troduced by  the  admiasion  of  extrinsic  evidence 
may  be  rebutted  or  removed  by  the  production 
of  further  evidence  upon  the  same  subject  cal- 
culated to  explain  what  was  the  estate  or  sub- 
ject matter  really  intended  to  be  granted  or  de- 

The  deed  in  this  case  called  for  but  a  single 
tract  of  land,  the  purchaser  had  himself  taken 
possession  and  held  up  to  certain  boundaries 
for  near  twenty  years,  and  had  thus  by  bis  acta 
given  his  own  construction  of  an  ambiguity  in 
his  deed  which  he  now  showed  by  extrinsic 
evidence  to  exist.  The  evidence  offered  tended 
to  confirm  what  appeared  on  the  face  of  the 
deed:  that  but  one  tract  was  sold;  that  the 
practical  location  of  his  grant  made  by  the 
purchaser  waa  correct;  that  he  had  not  acted 
under  a  mistake  of  his  just  rights,  but  had  a 
due  appreciation  of  the  merits  of  the  claim 
now  set  up  to  the  land  in  question.  This  tes- 
timony may  have  been  auperfluous  and  un- 
necessary, hut  was  not  irrelevant  or  illegal. 
It  did  not  contradict  the  record  or  deed  under 
which  the  plaintilT  claimed,  but  showed  the 
gross  injustice  of  the  claim  now  attempted  to 
be  established  under  cover  of  an  ambiguity  in 
their   terms. 

The  judgment  of  the  Circuit  Court  ia  there- 
fore affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  •from  the  Circuit  [•487 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  ia  now  here 
ordered  and  adjudged  by  thie  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 
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OBASIAH    B.    BHOWN,    PUintiff    in    Error, 

THE    UNITED   STATES. 
THE   UNITED   STATES,  Plaintiffs  in   Error, 

OBADIAH  B.  BROWN. 
Postmaeter-Getieral  no  power  to  loan  or  ad- 
vance money  to  clerks — chief  clerk  in  Post- 
office   t)epartmciit   cannot   claim   extra   cixn- 

An  act  of  CoaeresB  pasBed  on  the  2il  of  Jul;. 
)8»6  (8  SUt.  at  LmBC.  83),  directs  that,  wliere 
aoy  moner  tias  been  paid  out  ol  the  funds  of  the 
PoatolHce  Department  to  any  person  In  eoDse- 
quence  of  fraudulent  represeutatloaa  or  by  mlatakc. 

..11 — ■ — 1 J..-J  Qf  g„j  officer  or  clerk  of 

^r-Qeneral  sbatl  In- 


to the  department  a  deposit  which  he  had  mad 
tn  hla  own  name,  In  a  bank  which  had  becon 
broken,  and  la  cooseguence  of  such  traaster  r 
celved   the  full  value   -•  ''•-   -■ •*  • •--  -• 


0  Judicial  scrutiny, 
"--    — *-B  and   r^gula' 


(  the   transaction 
e_PoBtofflce  De- 

-_.  -.  ..„  within  the 
ranse  of  bis  official  duties,  tberetore,  to  superin- 
tend all  matters  relatlns  to  Qnance,  and  he  way 
not  entitled  to  charge  a  eammlsaion  tor  negotiating 
loana  tor  the  use  of  the  departmeot. 
rpBESE  two  cases  were  merely  branches  of  a 
L  single  case  whicli  was  tried  in  tha  Circuit 
Court  of  the  United  States  for  the  District  of 
Coluinbia,  holden  in  and  for  the  County  of 
Washington. 

The  suit  was  instituted  by  the  United  States 
against  Obadiali  B.  Brown,  upon  an  account, 
two  items  only  of  which  were  disputed.  Upon 
one  of  these  items  the  instruction  of  the  court 
to  the  jury  was  unfavorable  to  Brown,  and  he 
took  a  bill  of  exceptions  to  it.  This  consti- 
tuted the  first  case.  Upon  the  second  item, 
the  instruction  was  unfavorable  to  the  United 
States,  and  they  excepted. 

""  t  upon  which  the  suit  was  brought 
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The  two  items  in  diapnta  wen  the  etuirges 
of  $2,500  and  $2,0S8.6I.  The  first  of  theM, 
viz.,  that  of  $2,500,  is  not  the  first  taken  up  in 
the  bill  of  exceptions,  or  in  the  opinion  of  tlu 
court.  In  both,  the  latter  item  ot  {2,088.61  i* 
treated  and  disposed  of  in  the  first  instance. 

The  whole  of  the  facts  in  the  case  are  set 
forth  in  the  two  bills  of  eiceptiona,  which  are 
recited  in  the  opinion  of  the  court.  It  is 
therefore  unnecessary  to  repeat  them  here. 

The  cause  was  argued  in  this  court  bj  the 
Attorney- Genera!  (Mr,  Johnson)  for  the  United 
States,  and  by  Mr.  Bradley  and  Mr.  Coze  for 
Mr.  Brown. 

Mr.  Johnson  referred  to  the  Fostoffice  Act  of 

1  March,  1825  (4  Stat,  at  Large,  102),  and 
made  the  following  points: 

1.  That  the  fact  being  known  to  Mr.  Ban;, 
the  Fostmastor -Gene rat,  that  the  Bank  of  Man- 
land  bad  failed,  and  that  the  Union  Bank  hud 
tba  certificates  given  to  the  former  by  the 
Fostofiice  Department,  and  that  the  certificate 
to  Brown  given  by  the  Bank  of  Maryland  was 
for  his  private  account,  he  had  no  lawful 
authority    to    assume    and    pay    the    same   la 

2.  That  if  he  had,  in  the  absence  of  all  im- 
proper intent,  there  was  evidence  from  which 
the  jury  miglit  infer  mistake  of  fact,  collusion, 
or  misconduct  in  the  Postmaster-General  In 
making  such  payment. 

3.  That  there  was  no  evidence  from  whid 
the  jury  could  infer  that  tbcre  was  any  agree- 
ment to  allow  the  defendant  the  commissions 
claimed  by  him,  or  from  which  it  could  be  al- 
lowed. Gratiot  t.  The  United  SUtea,  4  How. 
110. 

The  counsel  for  Mr.  Brown  contended  that, 
with  respect  to  the  item  of  $2,088.01,  the 
charge  of  the  Circuit  Court  was  correct,  and 
fell  within  the  ruling  of  this  court  in  the  cftse 
of  'The  United  States  v.  The  Bank  of  ["^Rt 
the  Metropolis,  16  Peters,  377,  400,  401,  and 
with  respect  to  the  item  of  $2,600,  they  con- 
tended: 

1.  The  servieos  rendered  by  Mr.  Brown,  and 
for  which  be  claimed  this  compensation,  were 
□ot  such  as  were  ordinarily  attached  to  the 
duties  of  the  ofGce  held  by  bim. 

2.  They  were  rendered  at  the  inatanee  of  the 
government,  and  he  was  obliged,  under  the  cir- 
cumstances, to  perform  the  labor,  and  aasnnie 
the    responsibility    necessary    to   executo    that 

3.  He  was  entitled  to  an  equitable  allovranea 
for  such  extra  service,  to  be  graduated  by  the 
amount  paid  for  like  services  under  aimil&r  cir- 
cumstances. 

4.  The  department  had  paid  for  likf  mi  ill—, 
under  similar  circumstances,  more  tlian  w«a 
demanded  by  bim. 

And  to  sustain  these  propositions  they  relied 
on  The  United  States  v.  Macdaniel,  7  Petere,  1, 
The  United  States  v.  Ripley,  7  Peteia,  26,  28, 
The  United  SUtes  v.  Fillcbrown,  T  Peters,  44. 


This  case  was  brought  up  before  ua  npoa 
writs  of  error  to  the  Circuit  Court  ol  the  Unit- 
ed States  for  the  District  of  Columbia,  boldH 
for  the  County  of  Washington. 

The  facts  of  this  case,  and  the  ijmwlluiii  <( 
law  arising  therefrom,  will  appear  in  tbe  fol- 


BiowK  T.  The  United  States.     Uritbd  Stateb 


lowiiK  stat 
cut  amrt: 


stat«Bient  of  Uw  proeeedingB  in  tbe  Cir- 


la  tb«  JMT  1830  the  United  SUtes  inatituted 
•■  aetioa  on  tbe  cue  Bgainst  th«  defendant  in 
ffTOT,  to  reoorer  of  him  the  Buln  of  ¥4,588.61, 
^  ebedicDM  to  the  directionB  of  the  Bcveii' 
tceatb  teetion  of  the  Act  of  CongresBof  July^, 
1836  (5  Statutes  at  Large,  83),  which  declares, 
Tttat  in  all  cases  where  &aj  sum  or  sums  of 
mcoty  hare  been  paid  out  of  the  funds  of  the 
n«t(Mlfice  Department  to  an;  individual  or  in- 
diridnals  onder  pretense  that  service  has  been 
pcrfonned  therefor,  when  in  fact  such  aervice 
hai  not  been  performed,  or  hj  way  of  additional 
■Uow&nce  for  increased  service  actually  ren- 
itni.  when  the  additional  allowance  exceeds 
the  turn  which,  by  the  provisions  of  the  law, 
■igtit  rightfully  have  been  allowed  therefor, 
■ad  in  all  other  cases  where  moneys  of  the  de- 
paitmoit  have  been  paid  over  to  any  person  in 
conaequenee  of  fraudulent  representation,  or 
by  miatake,  ccdlusion,  or  misconduct  of  any  of- 
Mer  or  dark  of  the  Department,  it  shall  be  the 
duty  of  the  Poetmaster-General  to  cause  suit  to 
b*  bronght  in  the  name  of  the  United  States  of 
Anmiea  to  recover  back  the  same,  or  the  ex- 
eeas,  as  the  ease  may  be,  with  interest  thereon." 
4C0*]  The  declaration  counted  upon  an 
fannnl  soBipataBsent,  upon  money  paid,  upon 
mumej  lait  and  advanced,  and  upon  money  had 
■■d  letairtA.  The  account  exbibitine  the  claim 
tl  tk«  United  States  consisted  of  four  items, 
lad  ia  In  the  following  form. 
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'^  eertify  that  the  toregoinf  fs  a  true  state- 
acBt  of  tbe  account  of  Obadiah  B.  Brown, 
lata  treaiurer  of  the  Foatoflice  Department,  as 
audited  and  adjusted  at  this  office. 

"In  testimony  whereof  I  have  hereunto  sub- 


scribed  my  name,  and  caused  to  be  affixed  my 
seal  of  office,  at  Washington,  this  2d  day  o( 
July,  in  the  year  183B. 

"C.   K.  Gardiner,  ' 

"Auditor  of  the  Treaaury  for 
Postoffice    Department." 

The  second  and  fourth  items  of  this  account 
were  e^itinguished  by  credits  equal  to  their 
amount;  the  first  and  third  item  were  alone 
contended  for  by  the  United  States.  The  jury 
found  a  verdict  for  the  plaintiffs  for  the  first 
item,  and  rejected  the  third,  under  the  instruc' 
tion  of  the  Circuit  Court, 

At  the  trial,  bills  of  exceptions  to  the  rulings 
of  the  court  were  sealed,  at  the  instance  of  both 
the  plaintiffs  and  the  defendant,  and  a  writ  of 
error   is   prosecuted   by   either    party    in    thia 

The  proofs  set  forth  in  the  bills  of  exception, 
and  the  rulings  of  the  Circuit  Court  upon  the 
prayers  appended  to  those  bills,  are  made  a 
part  of  this  statement,  so  far  as  is  necessary  to 
present   the   questions  brought  up   for   review. 

"The  plaintiffs,  to  sustain  the  issues  joined 
on  their  part,  and  to  establish  their  right  to  re- 
cover the  third  item  in  the  account,  of  $2,088.- 
01,  gave  evideoce  by  competent  testimony,  that, 
on  the  3d  of  May,  1833,  the  defendant  made  a 
private  deposit  of  his  own  funds  in  the  Bank 
of  Maryland,  of  the  sum  of  $2,000  bearing  in- 
terest *at  the  rate  of  five  per  centum  ['491 
per  annum,  and  received  a  certificate  therefor. 
That  the  defendant  was  at  the  time  of  said  de- 
posit, and  continued  until  the  Ist  of  February, 
1B35,  to  be,  the  chief  clerk  and  treasurer  of  the 
Postoffice  Department.  That  on  the  5th  of 
June,  1833,  the  Postoffice  Department  borrowed 
of  the  Bank  of  Maryland  $50,000,  payable  at 
nine  and  twelve  months,  ancl  gave  to  the  said 
bank  two  certificates  of  $25,000  each,  in  af- 
knowledgment  of  this  loan.  These  certificates 
were  signed  by  the  defendant,  as  treasurer  of 
the  Department.  That  on  the  22d  of  June,  1833, 
the  Bank  of  Maryland  borrowed  of  the  Union 
Bank  of  Maryland  $60,000,  and  deposited  said 
loan  certificates  as  collateral  security  therefor. 

"That  on  the  22d  of  March,  1834,  tbe  Bank 
of  Maryland  failed,  and  the  Postoffice  Depart- 
ment, shortly  after,  knew  of  that  fact.  That  on 
the  22d  of  March,  1834,  the  Bank  of  Maryland 
made  a  general  assignment  to  John  B.  Morris 
and  Richard  W.  Gill,  as  trustees  for  the  benefit 
of  its  creditors.  And  that  both  the  Postoffice 
Department  and  defendant  were  notified  of  said 
assignment  to  the  Union  Bank  of  the  Post- 
omce  certificates,  as  early  as  the  8th  of  April, 
18.'!4. 

"That  immediately  on  the  announcement  of 
the  failure  of  the  Bank  of  Maryland,  its  certifi- 
cates of  deposit  depreciated  in  value  to  the 
amount  of  eighty  per  cent.,  and  continued 
gradually  to  depreciate  until  some  three  or  four 
years  after,  when  they  had  fallen  as  low  as 
twenty-five  per  cent.  That  on  or  about  the  0th 
of  September,  1834,  N.  Williams,  Esq.,  the 
District  Attorney  of  the  United  States,  and  act- 
ing as  such,  procured  to  be  made  on  said  certi- 
ficate of  deposit  given  to  said  defendant  the  in- 
dorsement thereon  signed  by  J.  B.  Morris  and 
R.  W.  Gi!l. 
"'Mr.  Wilson,  Cashier: 

"  'Release    the    within    certificate,    with    in- 
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tareat  np  to  22d  of  llarcli,  oa  deposit  to  be 
ehedced  for.  '"J.  B.  Morris, 

"  'R.  W.  Gill,  TniBtee*. 

"  '3d  September,  IBM.' 

"And  laid  certificate,  with  the  indorsement 
of  the  defendant  Brown,  and  of  aaid  Morris  and 
Gill,  was  then  by  him  presented  to  the  Bank  of 
Maryland  by  said  Willtams,  acting  as  Aforesaid, 
and  the  aaid  certificate  wat  then  and  by  it  can- 
celled, and  a  credit  given  for  the  amount,  with 
the  interest  up  to  22d  of  March,  1834,  to  the 
PostoJTlce  Department,  bein^  the  amount  of 
49a*]  two  "thousand  and  eighty-eight  dollars 
sixty-one  cents;  this  credit  was  given  on  the 
9th  of  September,  1834,  and  in  a  day  or  two 
after,  on  the  receipt  of  the  account  showing 
said  credit,  corresponding  entries  were  made 
on  the  books  of  tbe  department,  chavging 
•aid  bank,  in  general  account,  with  said  sura 
of  two  thousand  and  eighty-eight  dollars  sixty- 
one  cents,  and  crediting  0.  B.  Brown,  Treas- 
urer, etc-,  with  the  like  sum."  That  early  in 
February,  1835,  tbe  defendant  retired  from  his 
office  in  the  Postoffice  Department,  and  after- 
wards on  the  IQtb  of  February,  1835,  tbe  Post- 
master-General caused  a  requisition  to  be  made 
oat  in  favor  of  the  defendant  for  the  sum  of 
$2,088,61 ;  and  upon  this  requisition  a  corre- 
sponding check  was  drawn,  payable  to  his 
order,  for  the  like  amount,  which,  being  in- 
dorsed by  him,  was  duly  paid,  which  sum  so 
paid  is  that  now  sought  to  be  recovered.  That 
on  or  about  the  5tb  of  December,  1836,  an  ar- 
rangement was  made  between  the  said  Union 
Bank  and  the  then  Postmaster-General,  under 
which  the  defendant  was  recharged  with  the 
mim  of  $2,068.01,  and  the  Union  Bank  there- 
upon gave  the  bond  of  indemnity  in  the  follow- 
ing words. 

'''Know  all  men  by  these  presents,  that  we, 
tlie  President  and  Directors  of  the  Union  Bank 
of  Maryland,  and  Robert  Mickle,  of  the  State 
of  Maryland,  are  held  and  firmly  bound  unto 
the  United  SUtes  in  the  full  and  just  sum  of 
four  thousand  dollars,  current  money  of  the 
United  States,  to  be  paid  to  the  said  United 
States:  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  each  of  us,  firmly 
and  severally,  by  these  presents.  Sealed  with 
our  seals,  and  dated  this  Stb  day  of  December, 

"'Whereas,  Amos  Kendall,  Postmaster-Gen- 
eral of  the  United  States,  hatb  allowed  and  paid 
to  the  President  and  Directors  of  the  Union 
Bank  of  Maryland  the  sum  of  two  thousand  and 
eighty -eight^yg  dollars,  claimed  to  be  due  to 
the  said  bank  from  the  Postntltce  Department, 
which  claim  was  disallowed  by  William  T. 
Barry,  former  Postmaster-General  of  the  Unit- 
ed States,  and  the  amount  so  claimed  by  the 
said  bank  was  paid  to  a  certain  O.  B.  Brown 
by  the  said  Barry,  on  the  ground  that  a  debt 
due  to  the  said  Brown  from  the  Bank  of  Mary- 
land could  be  legally  set  olT  against  the  claim 
of  said  I'nion  Bank ;  and  the  said  Amos  Ken- 
dall, as  Postmaster-General,  as  aforesaid,  hav- 
ing allowed  and  paid  the  claim  of  said  Union 
Bank,  and  recharged  the  said  0.  B.  Brown  with 
the  amount  so  received  by  him,  is  about  to  sue 
the  said  O.  B.  Brown  for  the  same,  in  which 
suit  the  validity  of  said  set-off  may  be  brought 
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""Now,  tbe  condition  of  the  above  [*4tS 
obligation  is  such,  that,  if  the  validity  of  said 

set-off  should  in  the  said  suit  be  sustained,  bj 
a  judicial  decision,  and  the  said  Union  Bank 
shall  thereupon,  on  demand,  fail  to  repay  the 
said  sum  of  two  thousand  and  eighty-eighty 
dollars,   witb  legal   interest  thereon   from   the 
time  they  received  the  same,  the  above  obliga- 
tion to  be  in  full  force ;  otherwise  to  be  void. 
"  "H.  W.  Evans,  (se*l.] 
"  'President  of  the  Union  BmIc 
of  Maryland. 
"  "R.  Mickle,  [seal.] 
"  'Signed,  sealed,  and  delivered  in  presence  of 
"'Ch.  A.   Williamson.' 

"Whereupon  the  plaintifts  closed  their  tea- 
timony;  and  the  defendant  prayed  the  eoart  to 
instruct  the  jury  that,  on  the  evidence  afore- 
said, if  believed  by  the  jury,  the  plaintiffs  are 
not  entitled  to  recover  the  said  item  of  92,- 
088.61. 

"And  the  court,  being  of  the  opinion  that,  I7 
the  evidence  aforesaid,  it  appeared  that  the 
lormer  Postmaster-General  (Barry)  had,  with- 
in the  scope  of  bis  official  authority,  and  with 
full  possession  of  the  facts  involved  in  the  ease, 
adjudicated  the  question  of  the  right  of  the  de- 
fendant to  receive  the  said  item  of  tZ,088.61, 
and,  under  the  said  adjudication,  the  same  had 
been  paid  to  the  defendant,  and  that  this  court 
has  no  authority  to  review  and  reverse  the  laid 
adjudication  for  errors  of  law  therein,  and  that, 
from  the  evidence  aforesaid,  tha  jury  cannot 
infer  mistake  of  fact,  collusion,  or  misconduct 
of  the  said  Postmaster-General,  gave  tjie  In- 
struction as  prayed,  to  which  instruetiim,  a« 
given,  the  plaintifTa  eicepted. 

"The  defendant  having  admitted  the  rcodpt 
bv  him  of  the  sum  of  $2,S00,  aa  charged  in 
plaintiffs'  account,  offered  and  read  in  evidence 
an  account  presented  by  bira  to  the  depart- 
ment, claiming  sundry  allowances  as  for  oom- 
miasion  by  him  from  Uie  contingent  fund  of  the 
PostofBce  Department,  and  for  the  like  oom- 
mission  for  the  disbursemeet  of  sundry  sums 
made  by  him  from  the  contingent  fund  of  the 
Fostoflice  Department,  and  for  tbe  like  ocm- 
miasions  on  the  sum  of  $160,000,  being  tbe 
amount  of  sundry  loans  negotiated  by  him,  at 
the  request  of  the  Postmaster-General,  for  the 
use  of  said  department,  as  char^^  and  claimed 
in  said  account,  and  then  gave  evidence  tend- 
ing to  prove,  by  credible  and  competent  wit- 
nesses, that  he,  the  said  defendant,  while  chief 
clerk  of  the  Fostoffice  Department,  was  an- 
pioyed  by  the  said  Postmaster-General  to  nego- 
tiate said  loans;  that  he  faithfully  performad 
that  duty,  and  did  negotiate  tbe  several  loaaa 
for  the  sums  with  the  parties,  and  at  tbe  timaa 
mentioned  in  tbe  items  of  charge  in  bis  accomiL 
He  further  gave  testimony  "tending  to  [*4i4 
show  that  no  loans  were  ever  made  and  nego- 
tiated by  or  for  the  use  of  the  department,  ex- 
cept during  the  period  when  Major  Barry  hdd 
tbe  olilcp  of  Postmaster -General,  and  that  bo 
other  olTiccr  or  clerk  attached  to  the  General 
Poatofficc  bad  ever  been  employed  in  the  nego- 
tiation of  any  loans  for  tbe  use  of  said  depait- 
ment;  that  during  the  same  period  of  time  an- 
other person,  vi?..,  Samuel  I^.  Govemeur,  then 
postmaster  at  New  York,  was,  in  like  manner, 
employed  to  negotiate  similar  loans  for  the  use 
Howkrd   •• 


Baowv  T.  I'KE  Unitid  Statu.     Uriid  Statbb    v.  Bbowk. 


I  tt  nid  department;  as  ft  Bpecial  agent;  tliftt 
louu  >«re  thus  DCgotiated  by  aaid  Govemeur, 
u  lueh  special  agmt,  sometiineB  at  a  very  high 
prtmiuni.  on  one  occaaion  paying  for  the  aam( 
•t  the  rate  of  three  per  cent,  per  month,  hesidet 
n)[lU«ral  admntnges  to  the  lender;  that  for  tht 
loins  thus  negotiated  by  said  Governeur  he 
riained  and  was  allowed  five  per  cent,  commis' 
■ioD  when  he  lent  his  own  personal  reBponsibil- 
i^.  and  two  and  a  half  per  cent,  when  be  in- 
evnd  DO  responsibility;  and  these  cammissions 
nre  allowed  and  credited  him  by  the  depart- 
Bent  in  the  settlement  of  hie  accounts;  that  the 
dttmdant,  in  the  Defoliations  intrusted  to  him, 
not  peraonally  to  Baltimore  and  Philadelphia, 
vhtrr  the  same  were  conducted  and  affected, 
■nd  that  he  has  never  received  any  remunera- 
tiaa  tor  his  services,  or  for  his  expenses  in  at- 
uaiiag  to  said  business. 

"Tk  defendant  further  gave  parol  evidence, 
Imdidfr  to  show  that  no  negotiations  of  loans, 
otitT  than  those  made  by  the  defendant,  were 
«Ttr  made  by  the  Postotlice  Department,  or  by 
the  dcpartment'a  chief  clerk,  and  such  duties 
had  nntr,  before  or  since,  been  performed  by 
uy  other  chief  clerk  or  treasurer,  and  that  if 
any  penon  had  been  employed  to  perform  said 
bmiMts,  not  connected  with  the  department, 
tadi  peiMB  would  have  claimed  and  received 
1  napeiuatioD  of  two  and  a  half  per  cent. 
dHBiMioD  on   the   amount  so  borrowed. 

'Jiad  iheleupon,  the  plaintiffs  offered  fur- 
Ibcr  fridenee  to  prove  that,  during  all  the  time 
lAnoaid  in  which  the  loans  aforesaid  were  ne- 
(stiated  by  the  defendant,  be  was  chief  clerk 
ud  tnKsnrer  of  the  Postofflce  Department, 
iidttSBch  received  a  salary  fixed  by  law,  and, 
u  tnatnrer,  had  charge  of  the  flnanciat  duties 
d  tb  department  J  that  the  general  outline  of 
Ui  dntica  is  stated  in  the  published  rules  and 
nplalians  of  Starch  4,  1833,  issued  by  the 
'  Piatmaster- General,  but  there  were  other  minor 
ditit*  for  which  there  were  verbal  directions; 
ikt  the  disbursements  of  the  contingent  ex- 
pnM  of  the  department,  and  the  settlement 
of  •Monnts  therefor  at  the  treasury,  down  to 
Hk  year  1816,  bad  been  by  the  Postraaater- 
Ofsnal.  and  since  that  year  by  ollicers  of  the 
111*1  department  'assigned  to  that  duty  in 
lotion  to  their  other  duties:  that  the  defend- 
ut  vas  disbursing  at;pnt  from  1820  to  some 
tin  in  February,  1833,  and  as  such  settled 
qiiirt*rlT  accounts  of  bis  agency  at  the  treas- 
nr;  that  no  allowance  had  ever  been  made  for 
■ocb  seri'ices  beyond  the  stated  salaries  of  the 
<AxTa,  and  none  had  been  asked  for  by  any 
ofar  except  by  the  defendant,  long  after  he 
hi  settled  hia  accounts,  and  had  retired  from 
<dct:  that  before,  and  during,  and  ever  since 
tlivfsrj  18.13  and  1834,  in  which  nuid  loans 
wrr  n^rniiated  by  dcfendiint.  it  win  the  tre- 
7»nt  ufi-n-  of  the  ch'partnuTit  for  the  Post- 
•iner-Gencral  to  send  its  olliecrs  to  points  of 
^  conntry  distant  from  the  oflice,  on  M|iecial 
tatiBe-i  connected  with  thoir  respective 
^aacbrs  of  the  service,  and  tbey  had  novi'r 
^littBl  or  been  nil  owed  any  componaation 
Ikrefor.  except  their  actual  expenm's,  in  aildi- 
titB  to  their  stated  salaries,  which  continued  to 
nm  on  during  their  absence,  nn<l  that  nu  dis- 
twtion  waa  known  or  recopnized  in  this  re- 
Vct  between  the  financial  and  other  divisions 
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of  the  department;  that  during  his  treasurer- 
ship  the  defendant  had  made  no  claim  for  com- 
missions on  the  loans  aforesaid  made  by  him; 
that  bis  predecessor  in  charge  of  the  Financial 
Department  was  the  first  nasi^itant  postmaster- 
general,  who  held  tbe  office  during  several  years, 
down  to  March,  1843,  and  during  that  time,  by 
direction  of  the  Post  master-General,'  negotiated 
with  distant  banks  for  permission  to  make  two 
overdrafts,  of  $50,000  each,  for  which  interest 
was  to  be  allowed,  and  which  were  to  be  re- 
paid by  deposits  of  the  revenues  of  the  depart- 
ment, as  collected;  that  he  rendcreil  these  serv- 
ices, as  essential  portions  of  his  duties,  under 
charge  of  the  financial  division  of  the  de- 
partoient,  and  never  expected  to  receive  auv 
compensation  tberefor  beyond  his  regular  sal- 
ary; that  no  other  loans  are  known  to  have 
been  negotiated  by  the  department,  nor  are 
commissions  known  to  have  been  allowed  to 
officers  of  the  department  for  any  special  serv- 
ices rendered  by  them  for  the  department; 
and  further  offered  evidence  to  prove,  that 
in  tbe  Treasury  Department  the  contingent  e\- 
penses  and  salaries  of  ollicers,  amounting  to 
the  monthly  sum  of  $70,000,  were  always  dis- 
bursed by  officers  of  tbe  treasury  assigned  to 
the  duty,  in  addition  to  their  ordinary  duties, 
without  any  charge  orclaira  of  extra  compensa- 
tion; and  that  oHlcers  of  this  department  were 
sent  on  missions  to  New  York  connected  with 
public  loans,  and  were  never  allowed  any  com- 
pensation beyond  their  expenses. 

"And  the  defendant  further  gave  evidence 
tending  to  prove,  that  the  arrangement  made 
for  the  overdrawing  of  the  $50,000,  made  by 
tbe  first  assistant  postmaster.general,  was  per- 
formed 'through  the  instrumentality  of  [*496 
an  agent  in  New  York,  acting  under  instruc- 
tions from  said  assistant;  that  it  was  not  re- 
garded as  a  loan,  but  as  an  agreement,  upon  the 
promise  of  regular  deposits,  sometimes  leaving 
large  balances  in  favor  of  tbe  government  to 
meet  and  pay  the  drafts  of  the  department.  In 
case  no  funds  belonging  to  it  were  at  the  timi^ 
in  deposit,  to  the  extent  of  $50,000;  that  the  de- 
fendant bad  made  simitar  arranj^ements  for  the 
department  with  other  hanks,  at  different  times, 
to  the  amount  of  $.'>On,0D0,  and  had  never 
claimed  compensation  for  this  as  an  extra  serv- 
ice, or  received  any  such  compensation  there- 
for. 

"Upon  the  whole  of  the  evidence,  so  given 
by  the  parties  respectively,  the  counsel  for  the 
United  States  prayed  the  court  to  instruct  tlu' 
jury  as  follows,  viz.:  Tliat  on  the  whole  of  said 
evidence,  if  believed  by  the  jury,  tbe  plaintifTw 
are  entitled  to  recover  the  snid  sum  of  $-2.!Hia. 
and  that  defendant  is  not  entitled  to  set  olF 
against  that  item  atiy  value  of  his  services  in 
ncf.'otintin'r  wiid  loantt,  or  for  the  disliiirsi'ment 
of  the  contingent  fund,  as  claimed  liy  liim  in  hi-> 
said  niviount.  To  the  giving  of  which  instruc- 
tion, the  defendant,  by  his  counw^l,  objected, 
but  the  court  overruled  the  objeetinn,  anil  gave 
the  instruction  as  prayed;  to  which  ruling  of 
the  court  the  defendant  cxccptcil." 

Tlic  infjuirics  arising  upon  this  record  in- 
volve, to  aiime  extent,  nn  examination  of  the 
|>owers  and  duties  of  the  Postmaster- General 
in  the  administration  of  his  oUlcc,  and  embrace 
also  a  construction  of  the  seventeenth  Kclion 
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of  the  statute  of  June  2,  1S3S,  with  reapcct  to 
the  directions  to  the  PostmofiteT-Generat  to 
prosecute  for  any  of  the  delinqueiicies  or  mja- 
teaaancea  enumerated  in  that  section ;  they 
implj,  moreover,  an  examination  on  the  part 
of  this  court  aa  to  how  far  the  acta  of  the  de- 
fendant below,  as  characterized  by  the  proofs 
on  the  record,  fall  within  either  categiiry  of  ft 
payment  out  of  the  funds  of  the  PostolHce  De- 
partment under  pretense  of  aervicea  which 
have  not  been  performed — or  of  an  allowance 
for  services  actually  performed,  exceeding  the 
compensation  permitted  by  Ian- — or  of  money 
paid  over  to  a  person  in  consequence  of  fraud- 
ulent representationB,  or  hy  mistake,  or  collu- 
sion, or  misconduct  of  any  officer  or  clerk  of 
the  Department. 

Without  undertaking,  in  the  solution  of  these 
inquiries,  to  define  with  perfect  exactoess  the 
powers  of  the  Postmaster -General,  or  to  deny 
3T  affirm  any  implied  general  power  in  that 
officer  to  make  loans  on  the  credit  or  re- 
sponsibility of  the  government,  we  think  it 
maj  be  aafely  assumed  that  such  a  power,  if 
vested  in  that  officer,  must  be  limited  to  acts  in- 
497*]  separable  *from  the  exigencies  of  the  de- 
partment over  which  he  presides;  acts  necessari- 
ly incident  to  its  regular,  legitimate  operations. 
It  never  can  he  extended  to  a  right  in  the  Post- 
master-General, at  his  discretion,  to  contract 
loans,  or  to  borrow  money  upon  mere  calcula- 
tions of  contingent  or  speculative  advantage  to 
the  department;  much  less  can  it  embrace  the 
right  in  this  officer  to  deal  ad  libitum  in  stocks,  ! 
or  bonds,  or  evidences  of  debt,  or  in  certiflcates 
of  deposit,  either  with  corporations  or  indi- 
viduals, when  these  subjects  of  traffic  can  in 
no  wise  be  connected  with  the  necessary  or 
beneficial  operations  of  the  department,  nor 
can,  indeed,  be  in  any  sense  connected  with 
that  department,  except  to  render  the  latter  a 
guarantee  for  the  profit  of  others,  with  whom 
such  transactions  may  take  place. 

Under  the  principles  here  assumed,  and  which 
are  deemed  by  this  court  to  be  undeniable, 
let  us  look  more  nearly  at  this  payment  of 
$2,088.01,  made  by  order  of  the  Postmaster- 
General,  to  the  defendant,  and  at  the  circum- 
stances under  which  it  was  made,  in  order  to 
ascertain  how  far  such  pajinout,  and  the  re- 
tention of  the  amount  by  the  defendant,  are 
warranted  by  these  principles.  It  should  here 
be  borne  in  mind,  that  for  some  time  previous- 
ly, and  to  a  period  of  nearly  eleven  months 
after  the  failure  of  the  Bank  of  Maryland, 
the  defendant  was  not  only  the  chief  clock, 
but  the  Treasurer,  of  the  Postoffice  Department. 
He  was,  therefore,  necessarily  acquainted,  not 
only  with  the  internal  details  of  the  depart- 
ment, and  clothed  with  the  control  of  its  pe- 
cuniary operations,  but  was  also  acquainted 
with  the  condition  and  character  of  those  from 
whom  loans  to  the  department  were  obtained; 
indeed,  he  assumes  much  credit  to  himself  for 
this  knowledge,  and  his  acts  based  upon  it,  and 
makes  them  in  part  the  foundation  of  his  claim 
for  commissions  on  the  moneys  he  had  negotiat- 
ed. But  in  addition  to  this  implication,  it  is 
stated  in  the  proofs  that  the  Fostofllce  Depart- 
ment was  informed,  in  March,  1S34,  of  the 
failure  of  the  Bank  of  Maryland;  and  tliat  as 
early  as  the  Stb  of  April  following,  both  the 
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department  and  the  defendant  were  notified  of 
the  assignment  to  the  Union  Bank  of  the  post 
office  certificates  for  $60,000.  However  possible 
it  may  be,  that  the  head  of  the  department 
remained  individually  ignorant  of  the  several 
occurrences  above  mentioned,  they  warrant  n 
fair,  nay,  a  necessary,  legal  conclusion  to  af- 
fect him  with  every  consequence  deducilile  from 
facts  which  it  was  within  the  range  of  his  du^ 
to  know.  But  whatever  suppositions  may  be  in- 
dulged in  with  respect  to  the  head  of  the  depart- 
ment, they  cannot  avert  from  the  defendant  the 
conaequences  of  acts  notoriously,  des'^edly,  and 
personally  performed  by  himself.  *Tliua  [*4SS 
situated — under  these  striking  facts  and  cir- 
cumstances— being  still  the  chief  clerk  and 
treasurer  of  the  department,  with  full  know- 
ledge of  the  failure  of  the  Bank  of  Maryland, 
and  of  the  transfer  to  the  Union  Bank  of  tbe 
certificates  of  debt  for  850,000.  tbe  defendant 
himself  withdraws  his  depreciated  certificate  of 
deposit  from  the  insolvent  Bank  of  Ataiyland, 
and  on  the  Oth  day  of  September,  1834,  more 
than  five  months  after  the  failure  of  that  bank, 
transfers  it,  with  the  interest  which  had  accrued 
thereon,  to  tbe  Postoffice  Department  at  par.  It 
is  true  be  does  not  sign  the  order  for  the  pay- 
ment to  himself,  for  he  had  a  few  days  previous- 
ly withdrawn  from  his  situation  in  the  depart- 
ment, hut  he  obtained  from  the  Postmaster- 
General  a  requisition  on  the  acting  treasurer  of 
the  department  for  payment,  and  obtained  on 
the  19th  of  February,  1835,  a  check  from  that 
acting  treasurer  for  the  amount  of  his  depre- 
ciated certificate,  with  the  interest  thereon,  at 
par,  and  received  payment  at  that  rate.  Upon 
considering  the  position  laid  down  by  the  Cir- 
cuit Court,  that  this  transaction  was  within  the 
scope  of  the  official  authority  of  the  Postmaster- 
General,  we  are  irresistibly  led  to  inquire, 
What  could  have  been  its  objectT  Could  tiib 
possibly  have  been  to  improve  the  credit,  or  to' 
facilitate  the  operations  of  the  deparlmentT  If 
BO,  how  could  either  of  these  ends  be  promoted 
by  wasting  the  money  of  the  government,  thnt 
it  might  become  the  bolder  of  a  claim  upon  s 
notoriously  insolvent  corporation*  Could  tbs 
object  have  been  to  possess  a  set-off  against  the 
claims  held  by  the  Union  Bank  I  If  so,  then 
surely  the  defendant  should  have  been  aJlowed 
nothing  beyond  the  value  of  the  certificate  pro- 
cured from  him,  and  that  was  literally  nothing. 
If  we  could  imput«  to  the  head  of  the  depart- 
ment the  design  to  favor  a  subaltern  in  office 
this  too  would  he  equally  irrej^Iar  and  inad- 
missible with  either  of  the  solutions  above  tvg- 
gcsted.  In  no  view  of  this  transaction  have  we 
been  able  to  regard  it  as  falling  within  the 
sco]>e  of  the  Postmaster-General's  authnritj. 
On  the  contrary,  it  has  appeared  to  us  as  illegal 
and  irregular,  and,  so  far  as  the  head  of  the  de- 
partment was  concerned,  as  perhaps  flowing 
either  from  want  of  information,  or  from  the 
absence  of  vigilant  personal  superviiiion  of  tbe 
details  of  office,  and  of  the  conduct  of  inferior 
agi'iils.  But  whatever  may  be  the  true  ezpln- 
nation  o  flhc  course  o  fllie  Postmaster  General, 
that  explanation  can  have  no  bearing  in  justiS- 
cation  of  (he  conduct  of  the  defendant,  or  in 
support  of  his  jiri'tcMsion  to  withhold  from  the 
giivi'rnnii'nt  the  amount  paid  for  his  certificate. 
As  the  immediate  actor  throughout  thia  tno*- 
Howard  >. 
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ulHxi,  ginng  it  fonn  mad  direction  in  all  ita 
jngraa,  be  could  not  but  know  the 
41**)  'right  in  which  he  held  the  certificate  of 
dc|ioait  in  the  Bunk  of  Maryland.  He  cuuld  not 
bnt  knOT  Uie  failure  of  tliat  bank  and  the  con- 
Mquent  worthlessness  of  the  ccrtilicate  held  bj 
kin,  and  the  injustice  and  fraud  of  the  coutriv- 
UKc  by  which  he  palmed  that  certificate  upon 
[Im  ^*eniment,  and  obtained  thereby  the 
amoiult  of  it  at  par.  In  tliis  view  of  the  trang- 
uUoD,  we  consider  the  payment  to  the  defend- 
ut  of  the  sum  of  $2,08S.ei,  by  direction  of  the 
Poitnuster-GeDcral,  as  i'ltQ;nl  and  void,  and  the 
cue  of  the  defendunt  lu  i-omin);  regularly  with- 
in the  meaning  of  the  prorieion.  nliich  is  man- 
djitorr  in  directing  proceeding!)  like  the  present 
(or  the  recovery  of  moneys  of  the  dei)ar£nient 
tint  have  be«i  paid  over  to  any  person  in  conse- 
^utnte  of  fraudulent  representations  or  by  mie- 
uke  or  misconduct  of  any  olTioer  or  clerk  of  the 
drpartmeDt.  and  therefore  as  rendering  the  de- 
fndint  liable  to  refund  Hie  amount  ao  paid  to 
Um,  Bith  inlerest  thereon. 

In  the  ilerisicn  of  the  Circuit  Court  upon  the 
piTfr  to  the  second  bill  of  exccjitions,  scalej 
It  the  instance  of  the  defendant  below,  this 
omrt  can  perceive  no  error.  L'|>on  adverting 
to  the  printed  ruled  and  regulations  for  the 
(mtnuBCBt  of  the  PoBtofTice  Department,  adopt- 
(dw  the  4th  ol  March,  1833,  and  referred  to  in 
the  defendant's  exception,  we  find  ia  the  eighth 
nle  the  following  provision:  "The  third  divi- 
wm  vill  be  that  of  finance,  under  the  auperin- 
tw^iee  of  the  chief  clerk,  Obadiah  B.  Brown, 
*te  ttrnH  be  treasurer  of  the  department. 
Thai  iktO  be  under  bis  control  the  book-keep- 
B%  tki  •olieitor'a  oflice,  and  the  pay  office." 

At  ka^nage  of  this  rule,  if  standing  singly, 
■Mt  be  nnderstood  as  suflicieatly  compreben- 
eiw  to  anbioce  everything  relating  to  finance — 
to  tbt  Ileal  concerns  of  the  departmrnt;  and  it 
nal  be  perceived,  too,  that  all  the  functions 
ud  duties  comprehended  within  this  rule  are 
iltidted  to  the  office  of  chief  clerk.  It  is  as 
dud  elrrk,  and  by  virtue  of  his  office  of 
^litf  clerk,  that  the  entire  subject  of  finance 
■ad  tnaneial  administration  is  devolved  on 
b  The  only  singularity  marking  this  ar- 
nuanent  is  the  fact  of  ita  associating  the 
pwwit  and  duties  created  by  it  peculiarly  with 
tkij  defendant  individually,  by  declaring  that 
Ut  ditision  of  finance  shall  be  under  the  super- 
ialndfnie  of  the  chief  clerk,  O.  B.  Brown. 

But  beyond  this  general  provision,  contained 
ii  mle  eighth  of  the  poatoffiee  regiilation.<t,  it 
*ill  be  found  on  examination  that  the  whole  of 
Ike  remaining  rules,  extending  to  number  twen- 
tr-fonr,  are  made  up  of  a  detail  of  duties  to  be 
frfonoed  with  respect  to  receipts,  deposits  of 
■oaey,  payments  and  disbursements  by  this 
trpmrer,  so  constituted  in  virtue  of  his 
MB*]  "oITlce  of  chief  clerk;  for  which  Inst  of- 
1«  he  received  a  stated  salary.  By  what  course 
(f  riaaoBing,  then,  it  c'luld  be  shown  that  the 
ptenliar  or  appropriate  duties  of  this  olTicer 
■ere  not  his  duties,  but  were  performed  by  him 
■  lira  of  Home  other  agent,  and  became,  tbere- 
hn,  the  foundation  for  extra  com]iensation, 
Ifcii  eonrt  are  unable  to  comprehend.  Some 
U'tiiiees  of  extra  compensation  allowed  at  the 
'^wtment  have  been   adduced   in   support  of 


this  case,  and  several  authorities  have  been 
cited  from  this  court,  which  are  supposed  to 
tend  to  ita  establishment.  With  respect  to  the 
former,  tliis  court  cannot  consider  them  as  en- 
titled to  the  smallest  weight;  we  feel  bound  to 
regard  them  as  wholly  irregular,  and  as  exam- 
ples rather  to  be  censured  and  shunned,  than  aa 
precedents  to  be  approved  and  followed.  Be- 
tween the  eases  of  The  United  States  v.  KJppey, 
of  The  United  States  t.  UacdaiKel,  of  The  Same 
V.  Fillebrown,  relied  on  for  the  defendant,  and 
that  now  before  us,  we  can  discern  an  obvious 
distinction.  Without  undertaking  here  to  dis- 
cuss the  force  of  those  decisions  as  authority 
upon  this  question,  we  may  safely  say  that  they 
were  commanded  to  the  judgment  of  this  court 
by  the  conviction  that  tliey  were  founded  on 
services  which  appertained  not  to  the  regular 
olllcial  stations  and  duties  of  the  claimants — 
services,  too,  actually  pcrfoimedi  and  untinged 
by  any  hue  or  shade  of  contrivance  or  mala 
jides,  and  really  beneficial  in  their  character  to 
those  for  whom  they  were  pprformed.  We  deem 
it  unnecessary  further  paitieularly  to  contrast 
those  claims  with  that  of  the  defendant  in  the 
ca»e  before  ua.  But  whatever  may  have  been 
understood  to  be  decided,  or  whatever  may  in 
truth  have  been  decided,  by  the  cases  above 
mentioned,  the  principles  established  by  this 
court  in  the  decisions  of  Gratiot  v.  The  United 
States,  4  Howard,  80,  and  of  The  United  States 
V.  Buchanan,  decided  during  the  present  term 
of  this  court,  we  consider  as  furnishing  the  true 
rule,  as  to  allowances  for  extra  services;  by  that 
rule,  we  perceive  that  the  preti'nsion  of  the  de- 
fendant to  commissions  on  loans,  as  set  forth  in 
the  proceedings  in  this  case,  must  be  utterly 
condemned.  This  court,  therefore,  approving  of 
so  much  of  the  decision  of  the  Circuit  Court  as 
disallowed  those  commissions,  do  hereby  ad- 
judge that  the  writ  of  error  of  the  defendant  be- 
low to  this  decision  be  dismissed;  and  disap- 
proving as  erroneous  ao  much  of  the  judgment 
of  the  Circuit  Court  as  authorizes  the  said  de- 
fendant to  claim  against  the  United  States  the 
amount  of  the  certificate  of  deposit  from  the 
Bank  of  JIaryland  transferred  by  him  to  the 
Postoffice  Department,  we  hereby  adjudge  and 
order  that  this  judgment  be  reversed,  and  that 
this  'cause  be  rcmnnded  to  the  Circuit  ['501 
Court,  to  be  proceeded  in  conformably  with  the 
principles  herein  above  declared. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Stales  for  the  District  of  Columbia, 
holden  in  an<l  for  the  County  of  Washington, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be.  and  the  same  is 
hereby  reversed;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias 
de  novo,  and  for  such  further  ])rncepdings  to  be 
had  therein  as  luiiy  lie  in  mnformily  to  the  opin- 
of  this  court,  and  as  to  law  and  justice  Tuny 
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THE  UNITED  STATES,  FUintiffi  in  Error, 


Payments  b}'  postmuter  to  contractor,  upon  Ir- 
r^ulftr  Toucfaers  and  notice,  not  cburged  in 
eoDtroctor'B  account,  not  allowed — leaving  of- 
fice during  current  tjuarter — measure  of  pen- 
alty for  not  accounting. 


r  YHK  UniTED  Statu. 


ISM 


By  tbe  ninth  ae 
In  1836  (a  BiBt. 
I  he  rostmaater-( 

butslns  the  publ 

In  1S3S  the 
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!  Act  of  Congret  pused 
1).  It  wu  enacted  that 
■ulharlied  to  glre  In- 
>r  accountlUK  and  dla- 


P09tm; 


,    that 


,    ._ the   focm   pre- 

ectibed,  one  at  which  the  poatmaster  waa  to  teep, 
and  the  other  was  directed  to  be  gent  bj  the  ne»t 
mail  to  the  Auditor  tar  the  Postofflce  Department. 
Where  a  payment  was  made  to  a  lontractor  hj 
the  Buret]'  of  a  poatmaBter  Id  bla  behalf,  and  do 
dupllcale  receipt  forwarded  to  the  PostotBce  De- 
partmeht.  nor  an;  Information  thereof  given  to  tbe 
department  until  after  a  final  settlement  of  the  ae- 
/m,i-i.  of  the  contractor  had  been  made.  In  which 

-  -"  -  — charged  wltb  the 

Id  the  Clr- 


bond,  provided  thej  belleTed  from  tbe  testlmo- 

nj    that    the    contractor    had    not    leeelTed    more 
moDeT  tbah  he  was  entitled  to. 

By  an  act  passed  on  tbe  3d  of  March.  1SZ6  (« 
Btat.  at  Latge.  112).  Congress  declared  that  If  anj- 
postmaster  shall  neglect  to  tender  bis  account  for 
one   month  after     •        ■ -■ 


■ball  forfeit  double  the 
portion    of   time,    prerli 


by  law,  aDd  bj  the  Poatmaater- 

Inatructlone    conformable    therewttb,    be 

■  '    •■    '"-     -■      of  the  postages  which 

le  OIQce  Id  any  equal 


1  for  a 


entire 


fraction  of  tbe  enaiilng  quarter,  the  proper  mode 
o(  computing  damages  was  to  go  back  to  a  quarter 
tor  which  there  was  a  return,  calculate  from  It  the 
amount  due  tor  the  deficient  quarter  and  deficient 
fraction  taken  toeetber,  and  then  double  tbe  Bom 
arrived  at  by  this  calculation. 

Tbe  fraction  la  included,  because  tbe  obligation 

""""  ' ' "'-■" "a  PO»t- 

'o?'om 


r  who  1< 


quarter. 


Unitpil  States  in  the  Circuit  Court,  on  an  oflicial 
bond  a}!ai]iflt  John  S.  I!iilti'rt9.  who  bad  been 
poetmaster  at  Springfleld,  Illinois,  and  James 
F.  Reed  and  Jamea  Adams,  hia  sureties. 

The  facts  in  the  case  were  these; 

On  the  3d  of  March,  lS2o,  Con;;rcas  passed 
an  act  (4  Stat,  at  Larf^,  112),  the  thirty-second 
second  of  whicb  enacted  as  follows,  viz. : 

"That  if  any  postmaster  shall  neglect  to  ren- 
der hia  accounts  for  one  month  after  the  time 
and  in  the  form  and  manner,  prescribed  by  law, 
and  by  tbe  Postmaster-General's  instructions 
■Hinformable  therewith,  be  shall  forfeit  double 
the  value  of  the  postages  which  shall  have  aris- 
en nt  the  snme  oRice  in  any  equal  portion  of 
time,  previous  or  subsequent  thereto;  or  in  case 
no  account  shall  iiave  been  rendered  at  the  timr 
of  trial  of  such  case,  then  such  sum  as  the  court 
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and  jtiry  shftll  eatimate  as  equivalent  thereto, 
to  be  recovered  by  the  Postmaster-CienerBl,  in 
an  action  of  debt  on  the  bond  against  the  poat- 
master  and  bis  securities,  and  for  which  the  m- 
curities  shall  be  liable."  This  was  no  new  pro- 
vision, being  substantially  a  re-enactment  of 
the  thirtieth  section  of  the  Postofflce  Act  cl 
IBIO.    2  Statutes  at  Large,  002. 

In  183Q  Congress  passed  another  act  (S  Bbit. 
at  Large,  S7),  the  ninth  section  of  which  gvra 
to  the  Postmaster-General  authority  to  pra- 
scribe  regulations  for  the  proper  enforcement  of 
the  duties  of  postmasters. 

Under  this  authority,  Amos  Kendall,  Uien 
Postmaster-General,  issued  the  toUowing  nirea- 

Letter. 
TostofCce  Department,  April  13,  1S38. 
To 

Postmaster  at  Springfisld,  HL 
'Sir — You  are  required,  within  two  days  aft- 
. .  the  close  of  each  quarter,  to  forward  yoor 
quarterly  accounts  to  this  dspartment;  or,  if 
there  be  no  mail  from  your  office  within  that 
time,  then  by  the  next  mail.  The  quarters  end 
on  the  31st  March,  30th  June,  30th  September, 
and  31st  DMember. 

"By  having  your  accounts  of  mails  sent,  and 
mails  received,  'copied  beforehand,  up  [*ftOt 
to  the  last  day,  you  can  finish  the  copies,  maka 
the  calculations,  and  have  them  r^dy  to  be 
forwarded,  in  a  few  hours. 

"As  you  have  no  right  to  use  or  credit  oat 
the  money  which  belongs  to  the  United  Btatea, 
it  is  required  that  you  have  the  balance  dna  at 
the  end  of  each  quarter  ready  to  be  paid  (m  d» 

"The  contractor  named  at  the  foot  of  tUl 
letter,  who  carries  the  mail  on  the  route  tlwa 
stated,  on  which  your  office  is  situated,  is  as- 
thorized  to  demand  and  receive  of  yon,  either 
in  person  or  by  his  agent,  at  the  end  of  eaek 
quarter,  so  long  as  he  shall  actually  carry  tht 
mail  on  said  route,  or  until  you  shi^l  be  i>thar- 
wise  directed,  the  whole  amount  due  fran  jvm 
to  the  United  States,  including  the  quarter  UM 
just  tenninated,  as  shown  in  your  account  aar- 

"Blank  forms  of  orders  and  receipta  (apa^ 
mens  of  which,  filled  up,  are  hereto  annexed) 
will  be  sent,  for  every  collection,  to  the  em- 
tractor.  These  forms,  and  no  others,  must  Iw 
used  in  your  payments  to  contractors.  If  t&s 
contractor  call  on  you  in  person  for  the  m<nu7, 
the  oriicrs  will  not  be  necessary,  and  yon  wUI 
take  from  him  two  receipts,  in  the  forra  pre- 
scribed, one  of  which  you  will  keep,  and  lead 
the  other  l)y  the  next  mail  to  the  Auditor  fat 
the  PostoHice  Department.  If  any  other  par- 
son call  for  the  money  as  agent,  he  must  pro- 
duce to  you  two  orders  in  the  prescribed  foiH, 
signed  by  the  contractor,  with  the  blank  !•■ 
ceipts  annexed;  and  after  you  have  paid  him, 
he  will  fill  up  and  sign  both  receipts,  and  Ion* 
both  orders  and  both  receipts  with  you ;  one  ef 
each  ^ou  will  forthwith  send  to  the  Auditor  for 
the  Postoflice  Department,  and  retain  the  other. 

"These  claims  nnd  orders  cannot  be  aold,  ne- 
gotiated, or  transferred,  and  no  credit  will  b* 
allowed  you  for  any  payment  to  any  other  ptf- 
son  than  the  contractor,  or  the  persons  iiawwl 
in  his  orders;  ncr  in  the  latter  ease  will  eiedlt 
Howard  I. 
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be  illoiTEd,  nnleM  the  order  memamxtj  tbi 
ceipt;  nor  imlem  tb«  receipt  be  OBited  on 
dit  wben  tbe  money  is  paid. 

"IMien  demand  ia  made  of  you  aa  herein 
Kneiibcd,  it  is  expected  that  jou  will  make 
utant  payment,  and  the  contractor  is  instruct- 
ed t«  nport  forthwith  to  the  department  every 
lefaial  or  failure  on  your  part. 

■Very  leapectfully,  your  obedient  servant, 
"Amos  Kendall. 
"Pay  to  Bobert  Allen, 

'Omtnctor  on  Route  No.  2701. 
»•*•]     -W"Yon  will  take  care  to  write  or 
rtiiip  tbe  name  of  your  office  on  the  outside 
rf  tbe  packet  containing  your  quarterly  retlima 
fer  each  quarter. 

-Anditor'a  Office,  P.  O.  Dep." 

Annexed  to  this  letter  were  blank  forms, 
«kkh  the  postmaster  was  directed  to  follow. 

Thne  was  also  issued  the  following  circular 
!■  coitiacton  for  carrying  the  mail: 

"Postoffice  Department, ,  1 


Contractor  i 
e    postmaster 


Mail  Route  Ko. 

[and]- 


are  inatructed  to  pay  o»er  to  you, 

j«B  mder,  on  demand,  at  the  end  of  each 
^itw,  M  long  as  you  shall  actually  carry  the 
■d  oe  Hid  route,  or  until  tbey  shall  be  other- 
wJHfineted,  tbe  whole  amount  due  from  them 
ti  tk  department,  for  the  quarter  then  just 
twJMtcd,  B>  ahown  by  their  several  accounts 

Tn  aie  lequested  to  make  demand  as  soon 
nibble  after  tbe  first  day  of  the  next  quar- 
(■,sid  raport  to  the  department  every  failure 
w  ntoMMl  to  pay,  with  the  reasons  therefor, 
4NkB  given  by  tbe  postmasters,  or  otherwise 
tam  to  you. 

*Wkea  you  have  received  the  balances  due 
IMsll  these  postmasters,  or  as  many  of  them 
•!  <in  b*  collpcted,  you  will  fill  up,  sign,  and 
MJto  tbe  department  the  blank  'ackiiowled);- 
■tf'  sent  to  you,  of  which  a  specimen  is  an- 
■Md.  tbowinc  tbe  name  of  each  postmaster, 
tbune  of  his  office,  and  tbe  amount  received 
bM  him,  upon  receipt  of  which  a  draft  will 
t(  bawarded  for  any  amount  which  may  still 
tc  dae  to  you;  provided  that,  in  case  you  fail 
ts  Nllcct  any  one  of  said  balances,  no  part  of 
■k  balance  due  will  be  paid  you  until  the  dn- 
pHtment  shall  be  satisSed  that  you  have  used 
dM  diligence  to  eETect  the  collection,  and  that 
itCDold  not  be  done. 

"Herewith  you  will  also  receive  the  proper 
■Biber  of  orders  and  receipts,  in  blank,  for 
ttdketions  on  the  above  route;  that  is.  an  orig- 
■al  and  duplicate  for  each  ollic^',  which  you 
an  required  to  uae  in  all  your  collections  from 
the  poatmistcrs.  Similar  blanks  will  be  for- 
warbd  for  each  successive  quarter.  You  will 
eabct  at  the  end  of  each  quarter  from  those 
dcH  only  which  are  named  in  the  blanks  sent 
te  yon  for  that  quarter.  If  you  apply  for  the 
Maer  in  person,  the  orders  will  be  unncci-ssnry, 
•id  you  will  fill  up  and  hand  to  each  post- 
■■fter  from  whom  you  may  receive  payment 
Ui*]  the  original  and  duplicate  'receipts,  sent 
to  JWi  for  his  office — one  for  his  own  usi',  the 
<k«r  to  be  sent  to  the  department.  If  you 
■ad  any  other  person  to  call  for  Ou;  moiicy  at 
(■  oSiea,  you  will  fill  up  in  his  favor,  and  give 
II  L.  ed. 


him  the  two  orders  (original  and  duplicate)  - 
sent  to  you  for  that  ofSce,  with  the  blank  re- 
ceipts annexed;  and  when  he  has  received  the 
money,  he  will  (111  up  and  sign  ^.le  annexed  re- 
ceipts, and  leave  both  orders  and  both  receipts 
with  the  postmaster. 

"You  are  not  authorized  to  sell,  negotiate, 
or  transfer  any  of  these  claims,  and  no  pay- 
ment win  be  recognized  by  the  department  un- 
less made  directly  to  you,  or  to  the  person 
named  in  your  orders. 

"Every  order  and  every  receipt  must  bear 
the  true  dat«  of  its  signature,  in  default  of 
which  it  will  not  be  considered  a  good  voucher 
at  tbe  Department- 

"Very   respectfully,   your   obedient  servant." 

Annexed  to  thia  letter  also  were  blanks,  and 
copies  were  sent  to  the  postmasters. 

On  the  eth  of  July,  1S40,  John  S.  Roberts, 
being  re-appointed  postmaster  at  Springfletd, 
executed  a  bond  to  the  United  States,  with 
James  Adams  and  James  F.  Reed,  as  sureties,  . 
in  the  penal  sum  of  five  thousand  dollars,  with 
the  condition  that  he  should  well  and  truly  ex- 
ecute the  duties  of  the  said  office  according  to 
law  and  the  instructions  of  the  PoBtmastcr- 
Gfneral,  etc.,  etc. 

The  contractor  for  carrying  the  mail  on  route 
No-  2701,  from  Springfield  in  Illinois  to  Terre 
Haute  in  Indiana,  was  Robert  Allen. 


of  the  Treasury  for  the  Postoffice  Department, 
that  for  the  third  quarter  of  1840,  Allen,  this 
contractor,  transmitted  an  acknowledgment  for 
collection  made  on  route  No.  2,701;  tliat,  in  the 
acknowledgment,  the  said  Allen  acknowledged 
no  sum  as  received  from  said  Roberts,  and  that, 
no  receipt  having  been  received  from  said  Rob- 
erts, no  charge  was  made  on  account  of  an3' 
such  collection  against  said  Allen  for  said  quar- 
ter, nor  was  any  credit  given  to  said  Roberts 
but  that  deponent,  considering  that  said  Roberta 
was  in  default  in  respect  to  said  quarter  by  not 
payin}^  over  his  quarterly  dues  to  the  said  con- 
tractor according  to  his  duty  under  his  Btandin<; 
instructions,  and  upon  tbe  prhilcd  receipts  sent 
to  the  contractor  for  that  [mrpose,  regarded 
it  as  his  duty  to  report  said  default  for  the  in- 
formation of  the  Postmaster -General,  and  did 
accordingly  make  such  report  on  the  14th  of 
November,  1840- 

"And  deponont  further  saith,  that,  for  thi' 
fourth  quarter  of  '1S40,  the  said  Allen  [*50l> 
transmitted  an  acknowledgment  for  collecting; 
on  said  route  No.  2701;  that,  in  this  acknnwl 
edgment,  said  Allen  having  reported  no  sum  ns 
eotlectcd  from  said  postmaster,  and  the  said 
Roberts  having  t'orwurdeii  no  receipt,  no  debit 
to  the  contractor,  or  credit  to  the  postmaster, 
in  like  manner,  was  given  for  said  fourth  quar- 
ter of  1840. 

"And  deponent  further  saith,  that,  for  the 
first  quarter  of  1841,  the  said  Allen  Iransmittcd 
an  ftcknowledgment  of  collections  on  ^nid  routv 
Ko-  2701,  a  copy  of  which  is  hereto  annexed. 
marked  T,  and  made  part  of  this  dcpositicm; 
that,  in  this  aeknowlvdgment,  the  said  Allen 
acknowledged  himself  to  have  received  thi- 
sum  of  $733.28  from  J.  W.  Keys,  tlm  successor 
of  said  Roberta,  for  the  part  of  siiid  quarter 
said  Keys  was  in  office,  but  acknowledged  no 
sum  as  received  from  said   Roberta,  and  that 
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'  neither  did  the  Mud  Boberia  tranamit  any  re- 
ceipt of  aaid  Allen  for  said  first  quarter,  nor 
for  any  part  theraof,  during  which  he  remained 

It  should  he  mentioned  that,  for  the  aeeond 
quarter  of  1840,  Ailen,  the  contractor,  trajis- 
mitted  an  account  to  the  department,  in  which 
he  took  no  notice  of  a  payment  of  $956. ST. 
which  bad  been  made  to  him  by  the  poBtmnstcr 
at  Springfleld;  but,  the  postmaster  having 
transmitted  Allen's  receipt  in  proper  form  for 
that  amount,  Allen  waa  charged  and  the  post- 
master credited  with  that  amount. 

Id  January,  1S41,  Allen  alleged  that  he  gave 
a  receipt  to  James  Adams,  one  of  the  sureties, 
for  $1,731.39,  which  Adams  had  paid  to  him 
at  various  times,  and  in  various  amounts.  The 
receipt  was  without  date,  and  as  follows: 

"Received  of  John  S.  Roberts,  Postmaster 
at  Springfield,  111.  (per  Gen.  James  Adams,  one 
of  his  sureties),  seventeen  hundred  and  thirty- 
one  dollars  -A^of  the  amount  due  up  to  the  Ist 
of  January,  I84I,  to  the  Postoffice  Department. 
"Robert  Allen." 

This  receipt,  however,  was  not  transmitted 
to  the  PoBtoflice  Department  until  1843,  as  ap- 
pears from  the  following  deposition  by  P.  G. 
Washington,  then  Auditor  of  the  Treasury  for 
the  FostolGce  Department. 

"And  deponent  further  saith,  that  whilst 
holding  the  office  of  chief  clerk,  to  wit,  about 
the  1st  of  March,  1843,  a  letter  was  received  at 
the  auditor's  office,  and  referred  to  deponent, 
according  to  the  usual  course  of  business,  from 
J.  Butterfield,  Esq.,  then  District  Attorney, 
dated    19th    February,    1843,    and    inclosinff 


SOT*]  him  to  James  Adams,  'one  of  the 
ties  of  said  J.  S.  Roberts,  for  the  sum  of  $1,- 
731.39,  the  said  affidavit  setting  fortli  that  said 
Allen  drew  for  and  received  said  amount  at 
different  times  and  informed  the  Postofllce  De- 
partment thereof  by  letter;  and  about  the  same 
time  deponent  had  referred  to  him  another 
copy  of  said  affidavit  and  receipt,  with  a  fopy 
attached  to  an  affidavit  alleged  to  have  been 
made  also  in  this  cause  by  the  said  J.  &.  Rob- 
erta, setting  forth,  among  other  things,  that 
said  Roberta  had  large  itema  of  set-oiT,  which 
had  been  forwarded  to  the  Fostofiice  Depart- 
ment, and  been  disallowed.  And  deponent 
then  made  an  affidavit  to  rebut  said  allidnvits, 
and  with  the  same  object  procured  nflidavits  to 
be  made  by  said  Eliaba  Whittlesey  and  said 
Thomas  A.  Scott,  and  having,  on  said  occasion, 
fully  examined  the  whole  subject,  became  well 
satisfied,  as  he  now  is,  that  unless  the  said  sum 
of  $1,731.39;  drawn  for  and  received  at  dilTer- 
ent  times,  waa  composed  of  sums  which  were 
aflerwarda,  to  wit,  at  the  end  of  the  quarter, 
merged  in  and  covered  by  the  sums  for  which 
tlic  snid  Allen  gave  the  proper  receipts,  and 
which  he  properly  reported  in  his  acknowledg- 
ments for  such  quarter,  the  said  sum  of  $1,- 
731.30,  as  a  separate  and  specific  payment, 
never  came  to  the  knowledge  of  tlie  depart- 
ment, and  was  never  charged  to  him,  over  and 
above  the  sums  regularly  reported,  nnd  at  the 
same  time  charged  to  him,  and  credited  to  the 
said  J.  S.  Roberts. 

"And  deponent  further  taith,  that  from  the 
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trme  A  statement  of  tlw  account  of  said  Sab- 
erts  was  dent,  u  above  stated,  to  wH,  ob  tto 
20th  January,  1842,  for  the  informatioB  of  Cb* 

Earties  liable  to  the  present,  he,  deponent,  baa 
ad  no  knowledge  whatever  of  a«y  eiceptiona 
taken  to  said  account,  nor  of  any  items  of  set- 
off on  the  part  of  said  Roberts,  except  tbe  prv' 
tended  set-off  founded  upon  the  receipt  of  aaid 
Allen,  which  came  first  to  the  knowledge  of 
deponent  at  the  time  and  in  the  manner  befon 
stated,  and  long  after  the  final  payment  was 
made  to  said  AUen  in  September,  1S42,  for  tht 
balance  due  him  from  carrying  the  mails,  ■> 
before  stated. 

"And  deponent  further  saith,  that  the  (Rig- 
inal  receipt  of  said  Allen  for  $1,731.30,  before 
referred  to,  was  also  received  at  the  auditor's 
ofHce  in  a  letter  signed  by  James  Adams,  for 
himself  and  J.  F.  Reed,  and  dated  14th  Janu- 
ary, 1843,  but  not,  aa  deponent  believes,  befor* 
the  copies  were  received,  as  before  stated.  Mid 
that  deponent  returned  the  said  original  reeeijit 
to  said  Adams  in  a  letter  dated  the  11th  Uay, 
1843,  as  appears  by  a  memorandum  made  at 
the  time  on  a  copy  of  said  receipt,  which  de- 
ponent prepared  and  retained." 

On  the  7th  of  February,  1841,  RoberU  want 
out  of  office. 

•In  January,  1842,  a  eopy  of  Eob-  [*SOt 
erts'  account  was  transmitted  to  J.  W.  Kajs, 
postmaster  at  Springfield,  with  instructions  to 
present  said  account  to  the  suretiea  of  Roberts, 
and  to  inform  them  that  a  draft  would  be  is- 
sued for  the  amount.  The  account  was  as  fol- 
lows, tbe  tiraC  item  being  a  balance  due  on  ths 
0th  of  July,  1840,  Roberta  having  been  post- 
master previous  to  that  day: 
"Account. 
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To  balance  on  postages  estimated  to 
have  arisen  at  his  office  from 
Oct.  1.  1840,  to  Feb.  7,  1841, 
and  doubled  agreeably  to  the 
32d  aection  of  the  act  approved 
3d  March,  1825,  relating  tc  the 
Postoffice  Department ifiStn 

$4.14S70 

Interest  from  7th  February,  1S4I. 

"I  certify  that  the  foregoing  is  a  true  state- 
ment of  the  account  of  J.  S.  ^berts,  late  post- 
maater  at  Springfield,  III.,  as  audited  and  ad- 
justed at  this  office;  that  the  said  J.  S.  Roberta 
did  not  render,  as  postmaster,  an  account  cur- 
rent, as  he  was  required  to  do,  for  the  period 
from  Oct.  1,  1840,  to  Feb.  7,  1841,  iuehuirB, 
within  one  month  after  the  expiration  of  said 
period,  or  at  any  subsequent  time,  and  that  I 
have  estimated  tbe  pistages  received  in  nid 
pi'i'iod  at  $t.42G.3U,  the  basis  of  the  estimate 
being  the  amount  of  postages  received  for  the 
quarter  next  preceding,  say  from  July  I  to 
tiept.  30.  1840,  and  the  ^id  sum  of  $1,428.36 
bearing  the  proportion  to  $1,009.43  (the  post- 
ages of  said  quarter)  which  130  days  do  to  tt 
ihiya  (the  number  of  days  in  said  quarter] ;  and 
that,  having  doubled  the  amotmt  of  said  poat- 
a^ps  BO  calinmtid.  agreeably  to  the  thirty-see- 
ond  seclion  of  the  Act  of  3d  March,  1825,  I  ban 
charged  the  same  at  $2,852.72. 

Howard  t. 
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1b    tcatlmony    wheraof,    I    have    heraunto 
ntecribed  my  tuaat,  and  eauied  to  be 
{ad.]  affixed  my  aeal  of  ofGoe,  at  Washing- 
ton, thii  ITth  day  of  June,  in  the  vear 
1S«2. 

"ElUha  Wfaittleaej, 

'Av^tor  of  Treasury  for  Poatoffice  Dep't." 

n  will  be  perceived  bj  the  above  account, 

tkat  the  Auditor  adopted  a  rule  which  was  one 

•ttbc  poiotB  contested  in  the  case;  that  for  the 

rn  rndiiig  on  the  30th  of  September,  !8iO, 
mount  of  postage  received  was  $1,000.43; 
Uat  having  no  actual  return  of  the  amount  re- 
oifed  after  that  day,  he  applied  the  rule  uf 
tkne  to  the-  case,  and  worked  out  the  result 
HI*]  'by  the  following  method:  Aa  92  days 
like  quarter  ending  on  September  30th)  are  tu 
11.009.43.  M)  are  130  days  (the  time  between 
September  30th  and  the  7th  of  February,  ISll, 
■bn  he  went  out  of  office)  to  the  sum  with 
whieb  be  was  properly  chargeable,  viz.,  $1,- 
MH  According  to  the  act  of  Congress  re- 
knd  to  in  the  commencement  of  this  Btate- 
matt,  this  lum  was  doubled.  It  will  be  seen 
ij  tit  bill  of  exceptions  that  the  jury,  under 
tk  (baije  given  by  the  court,  doubled  only 
tht  mm  of  61.009.43. 

la  June,  1U2,  Allen's  sontract  for  carrying 
tkaail  expired,  and  on  the  0th  of  Septeioboi', 
UB,  kii  account  was  reported  for  settlement 
ti  Ue  Poitmaster- General.  It  showed  a  bal- 
OB  tee  to  Alien  of  «881.37,  which  was  paid 
«tk(  13th  of  September;  but  in  this  account 
M  Htin  mu  taken  of  the  alleged  receipt  by 
tarn,  fnM  Koberts's  surety,  of  the  sum  of  $1,- 
TJIJL  BO  sncb  payment  having  been  hrouglit 
la  thr  Dotiee  of  the  department. 

b  DKember,  1842,  suit  was  brought  upon 
tk  boBd  by  the  United  States,  in  the  Circuit 
GmI  Bf  the  State  of  Hlinois. 

(h  the  Utb  of  January,  1843,  J.  Adams, 
*tcr  kinuelf  and  James  F.  Reed,"  wrote  a  let- 
If  to  the  PostofSce  Department,  inclosing  a 
Bfi  of  the  receipt  (above  mentionedj  for  ii,- 
Tll3t,  li^ed  by  Allen,  the  contractor,  and 
dmmtd  CTfdit  for  it  in  Kobcrts's  account.  This 
idler  WIS  received  about  the  1st  of  March. 

Os  the  nth  of  May,  1843,  this  receipt  was 
nhscd  ud  returned,  for  the  following  reasons, 

1  fitrtbflr  certify,  that  credit  for  said  receipt 
TU.  and  U.  refused,  for  the  reason  that,  by  tlie 
•iith  section  of  the  Act  of  2d  July,  1836,  it  is 
ndr  the  duty  of  the  Post  master -General  to 
pMoibe  the  manner  in  which  postmasters  shall 
fay  OTET  their  balances;  that  the  Postmaster. 
Goiral,  in  performance  of  this  duty,  gave  to 
Hr.  Roberts  certain  printed  instructions,  con- 
MilBtiBg  the  only  authority  he  had  for  paying 
itr  the  money  he  had  in  liis  hands;  and  that 
the  faymcnt  so  alleged  to  have  been  made  by 
Ifr.  AUea  was  in  direct  violation  of  said  iu- 
MnetioDs,  and  an  evasion  of  the  object  therein 
wtwdid  to  be  secured — the  said  object  being, 
^Wrtrii.Ung  luch  payments  to  the  blanks  si'ut 
Inm  the  department  for  each  quarter  for  that 
fBfaae,  snd  by  requiring  the  immediate  trans- 
BMnon  of  one  of  said  receipts  when  executed, 
Ucbarge  the  contractor  on  accoiuit  of  the  xime 
^■rter  with  the  amount,  and  to  pay  him  thcrt;- 
^^  ooly  the  balance  of  pay  remaining';  that 
mtoek  blanks  were  funiisB«t  for  the  piijniKnt 
lls'l  in  question;  and  that,  *by  utitig  a 
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eceipt.  not  sanctioned  by  the  in- 
structions or  practice  of  the  department,  it  re- 
mained in  entire  ignorance  of  any  such  pay- 
ment, until  the  receipt  was  received  from  lit. 
Adams,  aa  before  stated,  and  until  the  contracts 
of  Mr.  Allen  had  expired,  and  the  full  amount 
due  him  had  been  otherwise  paid;  and,  finally, 
as  the  postmaster  had  no  authority  to  make 
such  payment,  his  surety,  Mr.  Adams,  had 
none  to  make  it  for  him. 

"In  testimony  whereof,  I  have  hereunto  sub- 
scribed   my    name,    and    caused    to    be 
[seal.]  alli.\pd   my  seal   of  oflicc,  at  Washin;;- 
ton,  this  Sth  day  of  November,  in  the 
year  1846. 

T.  G.  Washington, 
"Auditor  of  Treasury  for  FostoSce  Dep't." 
The  defendants,  at  first,  allowed  judgment  to 
go  against  them  by  default,  but  this  was  after- 
wards set  aside,  and  they  were  allowed  to  pk'ail. 
The  death  of  the  defendant  Adams  was  after- 
wards auggcstcd,  and  issue  having  been  joined, 
tlie  cause  came  on  for  trial  in  December,  1845, 
when    the   jury   found   the    following    verdict, 

"We,  the  jury,  find  for  the  plaintitTs,  and 
assess  their  damages  at  the  sum  of  fourteen 
hundred  and  eighty-five  dollars,  and  twenty- 
nine  cents;  and  the  jury  presented  the  follow- 
ing statement,  made  by  them  by  direction  of 
court,  showing  the  calculations  and  allowances 
by  which  their  said  verdict  was  made  up,  viz.: 
The  jury  allow  the  amount  of  $921.40,  and  for 
the  ciuarter  from  October  to  December,  esti- 
mated at  i      1,001)  43 

doubled,  making 2,018  8G 

921  40 

«2,040  20 
Deduct  for  receipt 1,731  3!) 

$1,208  87 

Interest  on  $921  40  270  42 

S        

«1,485  29 

$55-2340 


$270.4200 
"Judgment. 
'It  is  therefore  ordered  and  adjudged,  that 
the  snid  plaintitTs  do  recover  of  and  from  the 
■aid  deft'iiihiuls  their  debt  in  their  'dec-  [*ftll 
laratiou  mentioned,  the  sum  of  five  thousand 
dollars,  to  be  rcle.i.scd  and  discharped  upon  tlii> 
payraL'nt  of  fourteen  hundred  and  eiglity-live 
dollars  und  twi'ntynine  cents,  the  damages 
aforesaid,  by  the  jury  aforesaid  assessed,  as 
nell  as  their  costs  and  charges  herein  expi'iided, 
and  that  tlicy  have  execution  therefor,"  etc. 

In  the  course  of  the  trial  the  following  bill 
of  exceptions  was  taken; 

Bill  of  E-tceptlons- 
United  States  Circuit  Court,  for  the  District  of 

Illinois,  December  Term,  A.  D.  1845. 
The  United  States  of  America  v.  John  S-  Rob- 
erts and  James  P.  Reed,  survivors  of  James 
Adams,  deceased. 

Be  it  remembered,  that  this  cause  came  on  to 
Ite  tried  on  the  l»th  day  of  December,  A,  D. 
1845,   at   the    December   Term   of   the   Circuit 
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Court  of  the  United  Stat«i  for  the  Diitrict  of 
IllinoiB,  the  Eon.  Nftthaniel  Pope  presiding;  and 
the  said  plaintiffs,  to  prove  ajid  maintain  the 
isaues  on  their  part,  Grst  introduced  in  evidence 
the  bond  on  which  this  suit  was  broug''*!  * 
copy  of  which  is  attaclied  to  the  declaration 
herein,  and  then  introduced  in  evidence  the 
following  certified  testament  of  the  account  of 
John  S.  Roberts,  as  postmaster  at  Springfield, 
Illinois,  to  wit.  (Then  followed  the  certified 
account,  as  it  has  been  stated  above.) 

The  plaintiffs,  further  to  prove  the  issues  on 
their  part,  then  read  in  evidence  the  deposit ioD 
of  Robert  B.  Rust,  as  follows:  Ruat  was  a 
clerk  in  the  Postoffice  Department,  and  deposed 
that  no  returns  had  been  made  bj  Roberts  for 
the  quarter  ending  31st  December,  IS40,  nor  for 
that  part  of  the  succeeding  quarter  between  lat 
January   and  7t.h   February,   1841.) 

It  was  then  admitted  that  Roberta  went  out 
of  ulEce  on  the  Tth  of  February,  1841,  and  the 
plaintiffs  there  rested  their  case. 

The  defendants  then  offered  in  evidence  the 
circular  letter  of  instructions  from  Amos  Ken- 
dall, the  Post mnster- General,  which  has  l)een 
given  above.  This  was  objected  to  on  the 
part  of  the  United  States,  but  the  objection 
was  waived  in  the  argument  of  the  cause  in  this 

The  defendants  then  offered  in  evidence  the 
receipt  given  by  Allen  for  $1,731,39,  above 
stated,  the  introduction  of  which  was  objected 
to  by  the  United  States;  but  the  court  over- 
ruled the  objection,  and  permitted  the  paper  to 
be  read  to  the  jury,  to  which  the  plaintiffs  ex- 
cepted, on  the  ground  that  it  did  not  appear 
that  the  claim  of  the  defendants  for  the  amount 
mentioned  in  said  receipt  bad  been  presented  to 
513"]  the  Auditor  of  the  "Treasury  for  the 
Foatolflce  Department  for  settlement,  and  dis- 
allowed by  him,  and  because  the  payment  re- 
ceipted for  was  in  violation  of  law,  and  con- 
trary to  the  instructions  of  the  Postmaater- 
General. 

The  defendants  then  offered  the  certificate 
of  P.  G.  Washington,  Auditor  of  the  Treuaurj, 
disallowing  the  claim,  which  certificate  is  given 

The  defendants  then  called  Rubert  Allen, 
who  executed  the  receipt,  as  a,  witness,  and  of- 
fered to  prove  by  him  the  circumstances  under 
which  the  said  receipt  was  given.  The  plain- 
tiffs, by  their  counsel,  objected,  first,  to  the 
competeaey  of  the  said  Allen  aa  a  witnesu  in 
this  suit,  on  the  ground  that  he  was  interested 
hi  the  result  of  this  suit;  and,  second,  because 
the  ^id  receipt  was  not  given  in  llic  t'lrni  pre- 
scribed by  the  Post  master- General  in  his  in- 
structions; and,  third,  that  it  waa  not  com- 
petent for  the  said  defendants  to  explain  the 
■aid  receipt  by  parol  testimony;  the  court  over- 
ruled the  said  objections  and  allowed  the  said 
witncas  to  testify;  to  which  decision  of  tho 
court  the  said  plaintifla,  by  their  counsel,  ex- 
cepted. 

And  the  said  Allen  testified  that  he  waa  a 
contractor  for  carrying  the  mail  on  route  2,701, 
at  and  before  the  date  of  the  said  receipt;  that 
the  money  mentioned  in  the  said  receipt,  before 
the  execution  thereof,  had  been  paid  to  him  by 
James  Adams,  one  of  the  sureties  of  the  aaid 
■lobn  a.  Koherts,  in  several  sniati  paynienls,  tor 
wliich  he  bad  given  him  receipts;  that  after- 


wards,  some  time  in  the  month  of  JaniMrj, 
1841,  ha  tool:  up  the  said  receipts,  and  gare 
him  the  said  receipt  for  $1,731.30;  that  he 
never  reported  the  receipt  of  the  said  mou- 
ey  to  the  Postoffice  Department,  but  thinks 
that  some  time  afterwards  he  advised  aaid 
department  thereof  by  letter,  but  could  not 
state  at  what  time;  that  he  ceased  to  be  con- 
tractor for  carrying  the  mail  on  the  30th  of 
June,  1842;  that  in  March,  1842,  he  received 
from  the  Postmaster -General  a  draft  on  the 
said  J.  S.  Roberts  for  $1,600;  that  he  presented 
the  same  to  the  said  Roberts  for  payment,  anil 
could  get  nothing  upon  it,  and  returned  the 
said  draft  to  the  Postmaster -General  unpaid; 
that  he  did  not  recollect  whether  it  was  before 
or  after  the  receipt  of  said  draft  that  he  aavis,ij 
the  Postoffice  Department  of  the  reception  of 
the  money  mentioned  in  said  receipt  for  $1,- 
73I.3S.  Said  Allen  further  stated,  tliat  the 
government  was  indebted  to  him,  as  contractor, 
live  thousand  dollars  and  upwards,  and  that  he 
had  repeatedly  applied  for  his  account  unsne- 
ceaafully. 

The  said  defendants  then  called  James  W. 
Keys,  who  testified  that  he  succeeded  the  said 
Roberts,  as  postmaster  at  Springfield;  that  ha 
took  charge  of  the  postoffioe  at  said  place  on 
•the  7th  day  of  February,  1841.  He  ['Bll 
was  then  asked  by  the  defendants,  if,  after  be 
came  into  office,  be  made  payments  to  Allen  ■• 
contractor,  and  took  receipts  different  from 
those  prescribed  by  the  Postmaster-General  in 
the  printed  form;  which  question  was  objected 
to  by  the  said  plaintiffs,  firat,  for  the  reason  that 
no  usages  of  the  Postoffice  Department  can  be 
proved  \-n.riaQt  from  the  printed  instructions  of 
the  Postmaster-General;  and,  second,  beeauae 
no  practices  pursued  by  the  said  Keya,  aubae- 
quent  to  the  time  Rot>crts  went  out  of  offios, 
could  affect  the  rights  of  the  plaintiffs  in  thU 
suit;  which  objections  were  overruled  by  tlw 
court,  and  the  witncas  allowed  to  answer  the 
question;  to  which  decision  the  plaintiffs  ex- 
cepted. 

The  said  witness  then  satisfied,  that  while  in 
olllce  he  made  several  payments  to  Allen,  aa 
contractor,  and  took  his  receipts,  but  did  not 
know  if  the  said  receipts  varied  from  those  pre- 
scribed by  the  printed  instructions  of  the  Post- 
master-General; that  he  always  took  duplicate 
receipts,  and  by  the  next  mail  forwarilcd  oiw 
of  them  to  the  Auditor  for  the  Postolllce  De- 
partment, and  that  they  were  passed  to  his 
credit;  that  after  he  went  out  of  office,  on  the 
27th  September,  1841,  he  paid  to  the  said  Allen, 
as  contractor,  six  hundred  dollars,  and  took 
from  him  a  receipt  (which  he  produced)  in  tha 
words  and  figures  following,  to  wit: 

"Rec'd,  Sept.  27th,  1S41,  of  James  W.  Keys, 
late  P.  Muster  at  Springfield,  Ills.,  si:(  hundred 
and  fifty  dollars  in  part  of  the  amt.  due  P.  U. 
Dept.  for  the  fractional  quarter  ending  the  7tk 
Sept.,   1S41.  Robert  Allen." 

That  be  took  a  duplicate  of  the  said  reoeipC 
at  the  same  time,  and  immediately  forwarded 
it  to  the  Auditor  of  the  Postoffice  Departmoit, 
and  tim;  bis  aciourit  there  was  credited  witk 
the  amount  of  the  same. 

The  defendants  then  introduced  Allen  ToB- 

lin  as  a  witness,  who  teatitied  that  he  w;.s  poat- 

muhler  in  (iaU-iia.  in  tlx'  Slala  of  Illinoiit,  froa 

IH^B  to  the  4tb  of  March,  1841;  the  witness  waa 
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tben  aaked,  if  be  had  been  in  tbe  habit  of  mak- 
ing paTnenta,  aa  poetmaster,  to  mail  eontrac- 
toiB,  and  taJdng  mannwript  receipts  for  auch 
pafmrnls.  which  were  pnEBod  to  his  credit  at 
tkt  Foatoffioe  Department;  which  question  was 
objected  to  by  the  plaintilTa'  counsel  on  the 
(round  tliat  the  rights  of  the  laid  plaintifTa  in 
this  case  conJd  not  be  prejudiced  by  the  acta  or 
dealinga  of  the  aaid  Tomlin;  which  objection 
ns  overruled  by  tlie  court,  and  witntsa  pi- 
lowed  to  answer  tbe  question;  to  which  decision 
tbe  plaintilTa.  by  their  counsel,  excepted. 
S14*]  "The  said  witness  then  testified,  that 
bt  had,  in  several  instascee,  when  postmaster 
at  Galena,  as  aforesaid,  made  payments  to  mail 
contractora,  and  took  their  receipta  in  manu- 
toipt;  that  he  could  not  state  whether  auch 
receipta  varied  from  the  printed  forms  or  not, 
bat  that  he  always  took  duplicate  receipts,  and 
immediately  forwarded  one  to  the  Auditor  for 
the  Poatoffice  Department,  and  auch  receipts 
WCR  there  passed  to  bis  credit. 

Th«  aaid  defendants  then  called  G«orge 
Weld  as  a  witneaa,  who  testified  that  he  was  a 
cirri,  in  thi'  pnslollice  at  SpringGeid  during  the 
time  the  nid  Roberts  held  said  ofGce,  and 
tome  time  thereafter  under  his  auccessori  that 
he  thought  the  quarterly  retnm  of  the  said 
Roberts,  as  poat master  ns  aforesaid,  for  the 
qnarter  ending  December  31,  1840,  was  made 
op  and  aent  to  the  PoBtofRce  Department.  On 
anas -examination,  the  said  witness  stated  that 
he  had  no  distinct  recollection  of  the  said  ac- 
ecamt  for  that  quarter  being  made  up  or  sent; 
tkat  be  could  recollect  no  fact  in  relation  to  it; 
tkat  when  he  said,  on  his  direct  examination, 
that  be  thought  the  accounts  had  been  made 
■p  for  that  i^uarter  and  sent,  be  merely  thought 
M,  becaoae  it  had  been  the  usual  practice  to 
make  up  and  send  tbe  accounts  for  each  quarter. 
Tbe  defendants  here  rested. 
Tbe  plaintiffs  then  introduced  and  read  in 
evidence  the  depositions  of  Thomas  A.  Scott 
and  Peter  G.  Washington,  showing  the  state  of 
the  accounts  with  the  department,  the  material 
part  of  which  depositions  has  been  given  in  the 
preceding  part  of  this  statement. 

Tbe  plaintiffs,  by  their  counsel,  then  re- 
quested tbe  court  to  give  to  the  jury  the  follow- 
ijlg  instructions: 

I.  If  the  jury  believe  from  the  evidence  thai  . 
the  said  John  S.  Roberts  continued  to  hold  and  ' 
exercite  the  office  of  postmaster  at  Springfield, 
in  tbe  State  of  Illinois,  from  the  date  of  the 
•aid  bond,  upon  which  this  suit  is  brought,  un- 
tU  tbe  7th  day  of  February,  1841,  and  tlxn  went 
out  of  office,  and  that  he  neglected  to  render 
his  accounts,  aa  such  postmaster  as  aforesaid, 
for  the  period  from  October  1,  1840,  to  Febru- 
ary 7th,  1841,  inclusive,  within  one  month  after 
the  time,  and  in  the  form  and  manner,  pre- 
scribed by  law,  and  by  the  Post  mas  ter-Gencr- 
al'»  irntructiona  ocinformablo  therewith,  or  at 
any  snbaequent  time,  then  the  plaintiffs  are 
entitled  to  recover  double  the  value  of  tbe 
poatagea  which  arose  at  the  same  office  in  an 
equal  portion  of  time  previous  thereto,  nmount- 
big  to  the  sum  of  92,8S2.72,  as  certified  by  the 
Auditor  of  the  Treasury  for  the  Fustoifice  De- 
partment in  his  certified  statement  of  the  ac- 
StS*]  count  of  the  said  'John  S.  Roljcrts, 
aa  postmaster  as  aforesaid;  which  said  inali^uc- 
tion  was  refused  to  be  given  by  the  court. 
IS  It.   ed. 


n.  If  the  jury  shall  believe  from  the  eri- 
dence,  that  the  said  John  S.  Roberts  held  and 
exercised  the  said  office  for  the  time  stated  in 
aaid  first  instruction,  and  neglected  to  render 
his  accounts  for  the  period  stated  in  said  first 
instruction  within  one  month  after  tbe  expira- 
tion of  the  said  period,  or  at  any  subsequent 
time,  that  then  the  plaintiffs  are  entitled  to 
recover  double  the  value  of  the  postages,  as 
certified  by  the  said  auditor  to  have  arisen  at 
said  postoffice  for  tbe  preceding  quarter,  that 
is  to  SB.y_,  from  July  1st  to  September  30th, 
1840;   which  said  instruction  was  given  by  the 

m.  If  the  jury  believe  the  facts  are  aa  set 
forth  in  the  certificate  of  the  said  auditor  to 
the  statement  of  the  said  John  S.  Roberts'  ac- 
count, the  said  plaintiffs  are  entitled  to  recover 
the  sum  of  82,852.72  for  double  postages  for  the 
period  that  the  said  Roberta  neglected  to  ren- 
der his  accounts,  aa  stated  In  said  certificate; 
which  said  instruction  was  refused  to  be  given 
by  the  court. 

IV.  If  the  jury  believe  from  the  evidence 
that  the  said  Eoberts  neglected  to  render  his 
accounts,  as  postmaster  as  aforesaid,  as  certified 
by  the  said  auditor  as  aforesaid,  then  the  said 
plaintiffs  are  entitled  to  recover  the  sum  of 
^,018. SO,  being  double  the  amount  of  postages 
certified  by  the  said  auditor  to  have  been  re- 
ceived at  the  same  office  for  the  next  preceding 
quarter,  that  is  to  say,  from  the  lat  of  July  to- 
September  30,  1840;  which  said  instruction  wa» 
given  by  the  court. 

V.  The  defendants  in  this  cause  are  not  en- 
titled to  a  credit  for  the  amount  of  the  receipt 
of  81,731.39,  executed  by  Robert  Allen,  tile 
money  mentioned  in  said  receipts  having  been 
paid  without  authority,  and  in  violation  of  the 
instructions  of  the  Post  master -Gen  era  I;  which 
said  instruction  waa  refused  to  be  given  by  the 

VI.  The  said  defendants  are  not  entitled  to- 
a  credit  for  the  said  receipt  of  the  said  Robert 

,  Allen,  unices  the  said  receipt,  or  the  du|ilicatu 
thereof,  was  sent  by  the  nest  mail,  or  within  a 
reasonable  time  after  it  was  executed,  to  the 
Auditor  of  the  Postoffice  Department. 

VII.  If  the  said  receipt,  or  the  duplicate- 
thereof,  was  not  aent  to  the  Auditor  of  the 
I'rislullicc  Utpartment  until  more  tliiin  a  year 
after  ita  execution,  and  until  after  the  state- 
ment and  adjustment  of  the  accounts  of  the 
said  Robert  Allen,  as  contractor,  at  the  Post- 
ofliic  IJi'portment.  at  annexed  to  the  deposi- 
tions of  Thomas  A.  Scott  and  Peter  G.  Wash- 
ington, the  defendants  are  not  entitled  to  a 
credit  or  allonancc  for  the  said  sum  of  money 
mentioned  in  said  receipt. 

•"Which  said  last  two  instructions  [*516 
were  each  refused  to  be  given  by  tlie  eoui't; 
but  the  court,  in  answer  to  the  first  fonr  in- 
struct inns  asked  for  by  plaintiffs,  charged  the 
jury,  -that  the  officers  of  the  Fostoflice  Depart- 
ment had  no  right  to  calculate,  as  they  did, 
that,  if  three  months  produced  a  given  sum, 
four  months  and  seven  days  would  produce  so 
much;  that  it  was  proper  for  the  jury  to  charge 
the  defendants  with  double  the  postage  re- 
ceived during  the  quarter  ending  30th  Septem- 
ber, 1840,  and  this  for  the  quarter  ending  De- 
cember 31,  1840,  and,  aa  tlie  plaintiffs  had  fur- 
nished no  datum  for  finding  a  verdict  for  the- 
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time  from  Ist  Janukry,  1641,  to  7th  February, 
tbe  jury  could  find  nothins  for  that  period." 

In  ftDSwcr  to  the  flfth,  sixth,  aod  seventh  in> 
rtructiona  asked  for  by  ptaiuti^a,  the  court  fur- 
ther charged  the  jury,  that  if  they  believed, 
from  the  testimony,  that  the  SIJ31.3I)  were 
paid  to  Robert  Allen  before  the  lit  of  July, 
1841,  and  he  wbb  authorized  by  the  depart- 
ment, under  instructioiis  to  the  postmaster,  to 
receive  it;  and  if  they  believed  from  the  testi- 
mony that  he  received  no  money  of  the  United 
States  which  he  was  not  entitled  to  over  und 
above  the  $1,731.39,  the  jury  laipM  allow  a 
credit  for  it  to  the  defendants,  although  the 
receipt  is  not  in  the  form  prescribed,  and  was 
not  reported  to  the  department  in  conformity 
to  the  instructions,  as  it  could  work  no  wrong 
to  the  United  States. 

And  the  said  plaintiffs,  by  their  counsel, 
thereupon  excepted  to  the  opinion  of  the  court 
in  refusing  to  give  the  first,  third,  fifth,  sixth, 
and  seventh  instructions,  m  asked  for  aa  afore- 
said, and  also  excepted  to  the  said  charge  bo 
given  by  the  said  court  to  the  said  jury  aa 
aforesaid,  and  to  each  and  every  part  and  prop- 
osition thereof. 

The  court  then  directed  tlie  Jury  to  state  in 
thrir  verdict  what  items  and  sums  they  should 
allow,  and  what  they  disallowed,  in  making  up 
said  verdict. 

The  jury  then  retired  from  the  bar,  and 
afterwards,  on  the  same  day,  returned  into 
court  a  verdict  as  follows.  (The  verdict  has 
been  given  above.) 

The  United  States  sued  out  a  writ  of  error, 
and  brought  the  case  up  to  this  court. 

It  was  ajgued  by  Mr.  Johnson  (Attorney- 
General)  for  the  United  States,  no  counsel  ap- 
pearing for  the  defendants  in  error. 

Mr.  Johnson  mude  the  following  points: 

I.  That  the  testimony  of  Allen,  Keys,  and 
Toinlina  was  improperly  admitted,  tor  the  rea- 
son set  forth  in  the  exceptions. 
517*1  •!!.  That  the  instruction  given  by  the 
judge,  "that  the  Postoffice  Department  had 
no  right  to  calculate  as  they  did,  that,  if  three 
months  produced  a  given  sum,  four  months 
and  seven  days  would  produce  so  much;  that 
it  was  proper  tor  the  jury  to  charge  the  defend- 
ants with  double  postage  received  during  tlie 
quarter  ending  30th  September,  and  this  for 
the  quarter  ending  31st  of  December,  1S40; 
and  as  the  plaintitTs  had  furnished  no  return 
for  finding  a  verdict  for  the  time  from  Ist 
January.  1841,  to  7th  Fchruary,  the  jury  could 
find  nothing  for  that  period,"  was  erroneous. 
Because  the  postage  to  be  doubled,  instead  of 
being  limited  only  to  the  previous  quarter, 
could  have  been  ascertained  within  the  meaning 
of  the  thirty-second  section  of  the  Act  of  1825, 
for  the  whole  time  claimed :  Ist.  By  tlie  mode 
adopted  by  the  auditor;  2d.  By  the  average 
of  the  two  previous  quarters,  or  any  otlier  tivo 
quarters;  3d.  By  taking  the  last  or  any  otlitr 

Suarter,  and  an  average  of  the  previous  quartet  i 
3r  the  number  of  days  necessary. 
It  will  be  contended,  that  one  of  these  modes 
is  authorized  by  the  law;  because,  if  not,  the  | 
law  would  be  wholly  inoperative  in  the  case  of  j 
a  default  for  any  period  siiort  of  a  whole  qiiar-  | 
ter.  I 

Ifl.  That  the  construction  of  the  iiistrnctioiw 
of  the  I'ostmaster-General,  made  under  the  au- 
240 
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thority  of  the  ninth  section  of  the  Act  of  1S38, 

was  matter  of  law,  and  that  the  court  should 
therefore  have  granted  the  fifth,  sixth  and 
seventh  instructions  prayed  by  the  plaintiffs, 
and  should  not,  in  answer  to  the  said  prayers, 
have  charged  the  jury  that,  on  the  facts  stated 
in  the  charge  hypothetical ly,  they  might  allow 
a  credit  of  $1,731.36. 

Mr.  Justice  Wayne  delivered  the  oiMtiioii  oC 

the  court: 

There  cannot  he  either  security  or  efScieney 
in  the  business  of  the  PostofTice  Department, 
unless  its  receipts  and  disbursements  are  mads 
upon  a  fixed  plan.  It  must  be  executed,  loo, 
with  uniformity  and  rigor.  The  duties  of  its 
officers  must  he  definitely  prescribed,  and  en- 
forced without  relaxation.  Nor  will  there  ba 
either  safety  or  justice  for  the  country,  if  the 
.  forms  enjoined  for  receiving  and  paying  mon^ 
'  are  permitted  to  be  disregarded  by  its  deputies. 
The  establishment  under  our  system  must  fa* 
made  to  support  itself. 

It  is  extended  from  day  to  day  Into  territo- 
ries, late  wildernesses,  and  from  place  to  place 
in  and  beyond  them,  through  prairies,  swampii 
and  marshes,  without  any  other  trail  than  thoaa 
of  the  first  wheels  that  passed  over  them.  In 
the  settled  parts  of  the  country,  new  routes, 
changes  of  routes,  increase  of  speed  in  eonvej- 
aaces,  and  new  conveyances,  are  daily  demanded 
*to  meet  the  conveniences  and  the  wants  [*ftll 
of  our  almost  incalculable  internal  commercs. 
Neither  the  cost  of  them  nor  the  revenue  can  ba 
anticipated.  Sleepless  vigilance  in  its  chief, 
sleepless  devotion  to  its  business,  aided  by  the 
unremitting  industry  and  intelligence  of  his  as- 
sistants in  the  department,  can  only  meet  their 
responsibility,  as  that  is  estimated  by  pnUk 
expectation. 

Such  is  the  conviction  of  every  one  who  haa 
ever  had  any  connection  with  the  department, 
or  of  any  one  who  has  looked  into  its  operations 
as  a  point  of  liberal  inquiry.  Its  deputies  and 
agents  in  every  branch  of  its  business  see  and 
feel  the  necessity  of  conformity  to  the  mica 
prescribing  their  separate  duties.  Postmastcn 
in  the  most  limited  offices,  and  contractor*  tor 
the  smaller  or  larger  routes,  have  found  that 
their  best  security  for  the  preservation  of  th.4r 
relations  to  each  other  and  to  the  department 
is  a  strict  compliance  with  its  inatruetion^ 
Several  of  them,  acting  in  this  spirit  of  subor- 
dinatioa,  have  honombly  connected  themselrca 
with  the  department,  in  the  estimation  of  tha 

Congress  has  legislated  in  such  a  spirit 
From  the  beginning  of  its  legislation  to  the  Aet 
of  March,  1825,  reducing  into  one  act  all  that 
had  been  previously  passed,  lai^e  duties  wera 
imposed  upon  the  Postmaster-General,  and  then 
wo 8  given  to  him  a  large  discretion. 

If  looked  at  in  detail,  it  is  almost  remarkabls 
that  an;  one  could  be  found  to  undertake  tbea 
with  the  hope  of  discharging  both  acceptably. 
It  has  t,een  done,  however,  and  the  countiy 
enjoys  the  benefit. 

But  it  became  necessary,  from  the  enlarfB 
mcnt  of  the  business  of  the  department,  t> 
change  its  orgBni7.ation,  and  to  provide  a  moi* 
effectual  system  for  the  settlement  of  its  a»- 
counts.  It  was  done  by  the  Act  of  1836.  By 
the  ninth  section  of  that  act,  the  Postmaster- 
Howard  I. 
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t  anthoriied  to  give  instructions  to 
pattmasteni  for  Bccoimting  and  disbursing. 
The  thirty -second  section  of  tbe  Act  of  1825  ia, 
that  if  *nj  postm«ater  shall  neglect  to  render 
U*  account  for  one  month  after  the  time,  and 
m  the  form  and  manner  prescribed  by  law,  and 
b;  the  Postmaster-General's  instructionB,  con- 
formable therewith,  he  shall  forfeit  double  the 
ralue  of  the  postages  which  shall  have  arisea 
at  the  aame  office  in  an;  equal  portion  of  time, 
previous  or  sub^quent  thereto;  or  in  case  no 
acraunt  shall  have  been  rendered  at  the  time  of 
the  trial  in  such  case,  then  such  sum  as  the 
court  and  jury  shall  estimate  as  equivalent 
thrr^to. 

in  Uiia  ease,  Boberta  was  the  postmaster^ 
Adam*  and  Keed  were  hie  securities.  The 
Slff*]  Post  master- General  sent  to  the  'former 
I  how  he  was  to  account,  and  very 
B  for  paying  contractors.  They 
were  [hb  samE  as  are  sent  to  all  postmasters, 
except  as  to  the  contractor  to  whom  money 
was  to  be  paid-  Blank  forms  of  orders  and  re- 
eeipta  were  annexed  for  every  collection.  The 
order  in  the  instructions  is;  "These  forms,  and 
do  olben,  must  be  used  in  your  payments  to 
mnt Factor*."  If  the  contractor  called  in  per- 
son, no  order  waa  necessary.  Two  receipts.  In 
thai  CAM,  were  to  be  kept  in  the  form  pre- 
■eribed,  laie  of  which  the  postmaster  was  to 
keep,  and  the  other  is  directed  to  b«  sent  by 
the  nest  mail  to  the  Auditor  for  the  Postoffice 
Department.  Boberts  was  further  instructed, 
that,  if  any  other  person  calls  for  the  money  as 
Uie  agent  of  the  contractor,  he  must  produce 
two  orden  ill  the  prescribed  form,  signed  by 
tbe  eootiaetor,  wttn  blank  receipts  annexed. 
After  tbe  agent  was  paid,  both  receipts  were 
ta  be  tiled  up  and  signed.  Both  were  to  be  left 
with  the  postmaster,  one  of  which  was  to  be 
fofthwith  MDt  to  the  auditor  of  the  depart- 
ment. H«  was  told  that  these  claims  and 
eiders  eonld  not  be  sold,  negotiated,  or  trans- 
ferred; that  oo  credit  would  be  allowed  him 
for  any  payment  to  any  other  person  than  the 
contractor  or  the  person  named  in  his  order, 
ete^  ete,  nor  unless  the  receipt  be  dated  on  the 
day  when  the  money  is  paid.  In  his  oliietal 
bond,  among  others — and  it  is  the  first  of  his 
eorenaata — .he  binds  himself  to  execute  the 
datiea  of  hia  office  according  to  law  and  the 
mstmetioiu  of  the  Postmaster-General,  and 
faithfully  once  in  three  months,  or  oftener  if 
reqiiiied,  to  render  accounts  of  his  receipts 
and  ezpeDditnres  as  postmastra'  to  the  Post- 
oSee  Department;  that  he  shall  faithfully  ac- 
eouBt,  in  the  manner  directed  by  the  Post- 
maater-Oeneral,  for  all  moneys,  bills,  bonds, 
notes,  receipts,  and  other  vouchers,  which  be 
shall  receive  aa  agent  for  the  department. 

Thoa  instructed,  forewarned,  and  bound,  we 
can  Bcarcely  account  for  Mr.  Koberts'  disre- 
gard of  bis  corresponding  obligation  otherwise 
than  that  it  was  willfully  done.  He  failed  to 
account  for  the  time  stated  ia  the  record,  and 
he  claims  in  this  suit,  as  an  offset  against  the 
demand  of  the  United  States,  payments  which 
be  saya  were  made  to  Allen,  the  contractor, 
amtrary  to  hia  instmcttons,  which  the  depart- 
ment bad  not  any  knowledge  of  for  two  years 
after  the  data  of  hia  receipt  from  Allen,  and 
for  which  MDOimt  Allen  gave  no  credit  when 
Ua  aeeooata  were  flnally  MtUed  at  the  de- 
ls i..  ed. 


partment.  Such  is  the  proof  in  the  case. 
Upon  the  trial,  when  the  evidence  on  both  sides 
had  been  closed,  the  counstl  for  the  United 
States  asked  that  the  jury  might  be  instructed, 
if  they  believed  the  evidence  in  the  case,  that 
the  defendant  was  liable  for  the  amount  which 
he  said  *had  been  paid  by  him  to  Allen,  [*SiJO 
and  that  the  United  States  were  entitled  to 
double  the  amount  of  the  postages  which  had 
accrued  and  been  returned  as  the  amount  from 
the  1st  of  July  to  the  30th  of  September,  for 
the  next  quarter,  ending  on  the  last  day  of 
December,  for  which  Roberts  did  not  make  a 
return;  and  at  that  rate  for  so  much  of  the 
next  quarter  as  the  defendant  remained  in  of- 
fice, for  which  also  be  bad  failed  to  make  «  re- 
in respect  to  the  money  said  to  have  been 
paid  to  Allen,  there  is  not  a  fact  In  the  cause 
which  can  raise  even  a  remote  equity  for  ttf 
allowance.  The  focts  are  all  the  other  way. 
There  Mas  a  violation  of  official  duty  in  mak- 
ing them,  if  such  payments  weie  ever  really 
made  for  the  purpose  stated,  unfairness  in 
dealing,  no  credit  tiaving  been  given  for  the 
amount  when  Allen's  account  was  settled  at 
the  department,  and  a  very  wrong  apprehension 
of  right  by  the  defendant,  in  his  claiming  to 
be  paid  to  him  a  sum  for  which  he  bad  subject- 
ed the  United  States  to  a  loss  by  an  inexcusa- 
ble disregard  of  hia  instructions  as  to  the  man- 
ner alone  in  which  he  was  permitted  to  pay 
money  to  a  contractor.  As  to  the  double 
charge  for  postage  in  the  account  rendered 
against  bim,  we  think  the  calculation  and  the 
time- for  which  it  is  made  was  properly  done  by 
Mr.  Whittlesey,  the  then  Auditor  of  the  Treas- 
ury for  the  PostoQice  Department.  For  the  en- 
tire quarter  unaccounted  for,  there  cannot  bo 
a  doubt.  There  ought  not  to  be  any  for  the 
portion  of  the  next  quarter.  His  obligation 
to  account  for  and  to  pay  both  cannot  be  de- 
nied. It  is  admitted  it  was  his  duty  to  return 
for  an  entire  quarter,  under  the  instructions 
of  the  Postmaster -General.  It  is  equally  plain 
that,  under  the  thirty-second  section  of  the 
Act  of  1825,  if  a  postmaster  shall  neglect  to 
render  his  account  for  one  month  after  the 
time,  and  in  the  form  and  manner  prescribed 
by  law,  he  becomes  liable  to  a  double  charge, 
according  to  the  manner  stated  in  that  section. 
Then  the  only  question  is,  whether  that  obli- 
gation to  make  a  return  is  not  as  binding  upon 
a  postmaster  who  leaves  office  between  the  be- 
ginning and  end  of  a  quarter,  as  it  is  upon  one 
who  shall  leave  office  at  the  end  of  a  quarter. 
Is  he  not  bound  to  make  a  return  within  one 
month  after  the  expiration  of  the  quarter, 
though  he  has  been  in  office  only  for  a  part  of 
iti  By  the  instructions  of  Ihe  Postmaster- 
General,  he  ought  to  have  done  so  within  two 
days  after  the  expiration  of  his  quarter.  Now, 
whether  the  instruction  or  the  law  applies  to 
the  obligation  is  not  material.  Under  the 
law,  and  without  the  instruction,  the  liability 
is  incurred.  But  if  the  case  is  put  under  the 
instruction  alone,  we  think  the  fair  interpre- 
tation of  it  is,  'that  it  comprehends  any  [*621 
time  less  than  a  quarter,  as  well  as  an  entire 
quarter.  This  construction  may  be  made  from 
its  terms.  The  postmaster  is  required  to  have 
the  balance  due  by  him  ready  to  he  paid  on  de- 
mand at  the  end  of  each  quarter.  He  is,  by 
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the  instructions,  to  make  a  retuin  of  what 
that  amount  is  two  daya  aiter  the  expiration 
of  the  quarter.    If  he  ib  not  ready  to  |^y,  and 

neglects  to  make  hig  return,  and  Bays  he  is 
not  bound  to  do  either  because  his  office  termi- 
nated before  the  expiration  of  a  quarter,  does 
he  not  disregard  the  instruction  as  to  what 
he  has  received!  If  his  neglect  to  render  hia 
accounts  be  omitted  for  one  month  after  the 
time,  and  in  the  form  and  manner  prescribed 
b^  law,  it  cannot  be  said  he  Las  not  subjected 
himself,  to  the  penalty  of  a  double  charge,  to 
be  proportioned  by  what  may  have  been  re- 
ceived at  his  office  in  any  equal  time  previous 
or  subsequent  thereto.  Nor  can  it  be  said,  be- 
cause no  account  was  rendered  in  this  instance, 
tliat  there  wa^  no  datum  for  such  a  calculation 
to  be  made,  or  that  he  was  only  liable  to  pay 
such  an  amount  as  a  court  and  jury  may  Qnd, 
upon  other  evidence,  to  be  an  equivalent  to  the 
penalty  which  he  has  incurred. 

All  of  lu  think  differently.  The  court  below 
having  refused  to  give  to  the  jury  the  first, 
fifth,  sixth,  and  seventh  Instructions  which 
were  asked  by  the  counsel  for  the  United 
States,  the  judgment  is  reversed,  and  the  cause 
will  be  remanded  for  further  proiKu^lings,  in 
compliance  with  the  opinion  now  given. 
Order. 

This  cause  ame  on  to  be  heard  on  the  trvn- 
Bcript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
b^  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias 
de  novo,  and  for  such  further  proceedings  to 
be  had  therein  as  shall  be  in  conformity  to 
Ibe  opinion  of  this  court,  and  as  to  law  and 
justice  shall  appertain. 


saa']  •THE  PRESIDENT  AND  DIRECTORS 
OF  THE  BANK  OF  THE  STATE  OF  ALA- 
BAMA, Phiintiffs  in  Error, 

ROBERT   H.   DALTON. 
Though  judgment  recovered  in  one  State  la  con- 
clusive  evidence   of  debt   in   another,   action 
thereon  may  be  barred  by  special  statute  of 
limitation. 


I  power  to  regulate  the  remedies  br 


.  .  .  the  puasnge  of  (he  lnvv  sliniilil 

be  barred  uelcsa  suit  vaa  bimiglit  upon  ihe  Jutle 
merit  within  two  j-fBrn  atier  Ihp  imw»w  nt  the  n,-t. 

not  IntonslBtent  wHb  the  Ooiisiltutlon  of  Die  'unit- 
ed SIntes  01  any  act  of  Congrcj.i. 

And  this  n-as  true,  althoi]|;b  Ibe  per^son  ngalnHt 
horn  tbc  jiiclcmcnt  was  )!lrcn  beiiame  a  cllizeo  of 


THIS  case  was  brought  np  by  writ  of  erroi 
from  the  District  Court  of  the  Ciiili'd 
State*  for  the  Northern  District  of  MisBiKsii'iii. 
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The  facts  were  thcset 

On  the  7th  of  February,  1843,  the  Prealdoat 
and  Directors  of  the  Bank  of  the  State  of  Ala- 
bama recovered  a  judgment  against  Robert  H. 
Dalton,  for  91,S44,  with  interest  and  costs,  la 
the  County  Court  of  Tuscaloosa  County  and 
State  of  Alabama. 

On  the  24th  of  February,  1844.  the  State  of 
MisHissippi  passed  an  act  (Hutchinson's  MissiS' 
sippi  Code,  pp.  8S0  et  sei^.),  which  provided. 
amongst  other  things,  that  judgments  rendered 
before  the  passage  of  the  act  In  any  other 
State  of  the  Union  should  be  barred,  unless 
suit  waa  brought  thereon  within  two  yean 
from  the  passage  of  the  act. 

On  the  loth  of  November,  I84Q,.  the  Presi- 
dent and  Directors  of  the  Bank  of  the  State  of 
Alabama  brought  a  nuit  against  Dalton  in  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi,  held  at  tbs 
town  of  Pontotoc.  It  wa«  an  action  of  debt 
brought  upon  the  judgment  recovered  in  tbs 
County  Court  of  Tuscaloosa  County,  in  Ala- 
bama. The  writ  was  served  upon  Dalton  on 
the  same  day  that  it  was  issued.  The  defend- 
ant pleaded  the  statute  of  limitations  of  Mia- 
sissippi  in  the  following  manner: 

"And  the  said  defendant,  by  bii  attoraeyi, 
comes  and  defends  the  wrong  and  injury,  whu, 
etc.,  and  for  plea,  aaye,  that  the  said  plaintiff 
his  action  aforesaid  ought  not  to  have  or  main- 
tain against  bin,  because  he  says  that  the  said 
judgment  upon  which  this  suit  is  founded  was 
obtained  in  a  court  out  of  the  limits  of  the 
State  of  Mississippi,  to  wit,  the  Oannty  Omut 
of  the  County  of  Tuscaloosa,  in  the  State  of 
Alabama,  and  was  rendered  up  against  taid 
defendant  on  the  7th  day  of  February, 
*1S43,  and  was  then  and  there,  on  that  [*S» 
day,  in  full  force  and  effect  in  said  court. 

"And  defendant  further  says,  that  bT  *■ 
act  of  the  Legislature  of  the  State  of  Uaaia- 
sippi,  entitled,  'An  Act  to  amend  the  aevwral 
acts  of  limitations,'  approved  on  the  24th  day 
of  February,  1844,  it  is  enacted  and  declared, 
upon  judgments  obtained  in  any  court  oat  td 
the  limits  of  this  State,  actions  shall  be  eon- 


action  was  not  comiDenced  by  this  plaintiC 
until  the  two  years  had  expired,  within  whick 
the  said  plaintiff  was  required  to  bring  hia 
suit  as  aforesaid,  and  this  he  is  ready  to  reri- 
fy;  wluTefore  he  prays  judgment,  if  the  aaid 
piainliff  ought  to  have  or  maintain  hia  afora- 
said  action  against  bim,"  etc. 
To  this  plea  the  plaintiff  filed  the  foUowiag 

''And  the  said  plaintiff,  for  replication  to 
the  pleas  of  the  said  defendant  by  bim  lint 
ahove  pleaded,  says  precludi  non.  because  ha 
says  that  the  said  defendant,  at  and  from  the 
time  of  the  rendition  of  the  judgment  in  Mid 
plea  and  declaration  mentioned,  and  from 
Ihenre  until  and  wiMiin  two  years  nest  before 
tlie  commencement  of  this  suit,  to  wit,  ( 
10th  day  of  November,  A.  D.  1848.  to  n 
the  district  aforesaid,  was  and  lontinued  to  ba 
a  citizen  of  the  Slate  of  Alabama,  where  tha 
said  plaintiff  rcsjilcd.  without  the  juritdictioi 
of  this  niurt ;  and  this  they  pray  may  be  ii 
quirpii   ni  by  the  country,"  etc. 

The  defi'ndant  demurred  to  this  repliea" 
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ud,  upon  •Tgnniait,  Uie  court  auetained  the 
dctnurrer. 

To  review  thu  judgment,  the  bank  brought 
the  case  up  to  this  court. 

It  was  tubmitted  on  printed  arguments  by 
Ifr.  Featlmaton  for  the  plaintiff  in  error,  atuf 
Mr.  *^""'  for  the  defentWt  in  error.  The  ar- 
gnmenta  are  verj'  short,  and  may  be  inserted. 

Mr.  Feathaston,  for  the  plaintiff  in  error: 

Thia  action  of  debt  was  brought  b;  the  plain' 
tiS  to  recover  of  the  defendant  the  sum  of  fl,- 
8M  debt,  and  $110.68  damages,  the  amount  of 
a  recovery  bad  in  the  Circuit  Court  of  Tusca- 
ktoaa  County  and  State  of  Alabama,  on  the 
Till  daj  of  February,  1S43,  by  the  plaintiff 
aninat  the  defendant.  This  suit  was  institut- 
ed in  the  Distrit^t  Court  of  the  United  States 
for  North  MissiHsippi,  at  Pontotoc,  at  the  De- 
eembtf  Term  thereof,  1B46.  The  vfrit  was  is- 
nwd  on  the  10th  day  of  November,  1846.  The 
defendant  at  the  said  December  Term,  184S, 
pleaded  tbe  statute  of  limitations  of  1844, 
6S4*]  which  provides  that  no  suit  'shall  there- 
after be  instituted  in  this  State  upon  any  judg- 
■mt  rendered  in  any  other  State  of  this  Union. 
nlesa  the  aaiiie  be  done  within  two  years  after 
Ha  renditkm.  To  this  plea  of  the  statute  of 
ttmhationa  the  plaintiff  replied,  that,  at  the 
timm  of  the  rendition  of  tbe  judgment  in  Ala- 
hanB,  the  defendant  was  a  citizen  of  the  State 
of  AhibiTn',  and  continued  so  to  be  up  to  the 
10th  day  of  November,  1848,  the  day  on  which 
tkia  aoit  waa  brought.  To  this  replication 
there  was  a  demurrer  by  the  defendant,  which 
the  eoiirt  auatained,  upon  the  ground  that  the 
■tatate  Iwrred  the  action,  although  the,  de 
fcBdaat  waa  a  non-resident,  and  beyond  tbi 
inriadietion  of  this  State  up  to  the  moment  of 
fta  inatitntfon.  It  is  difficult  to  apprehpni' 
bow  this  decision  can  he  law,  and  how  it  cai 
be  reconciled  with  the  hundred  and  one  de 
dbiona  made  by  every  court  in  every  State  ii 
tbe  Union.  That  no  one  can  avail  himself  of 
tbe  preamnptiona  that  the  statute  of  limita- 
tiona  r«kitea  in  favor  of  his  having  paid  hia 
debt,  bnt  a  dtiien  of  the  State  where  the  suit 
ia  teooght,  and  that  the  statute  does  not  com- 
■mce  miming  until  tbe  party  getii  Into  the 
State,  are  propositions  so  often  decided,  and  so 
BBirnBally  recognized,  that  it  is  not  believed 
defendant  B  counsel  was  serious  when  he  first 
■ade  tbe  defense  so  successfully  set  up  b;  him 
to  this  action.  To  suppose  the  Legislature  of 
the  Slate  of  Mississippi  intended  to  pass  a  law 
closing  her  courts  against  debts  due  tKtween 
ritlzeua  of  other  States  before  they  should 
eotne  within  her  jurisdiction,  is  preposterous; 
that  ahe  eonld  have  permitted  her  sovereignty 
to  become  vindictive  and  malignant  against  a 
particular  class  of  claims,  and  allowed  it,  in 
its  petulance,  to  enact,  that  hereafter  Missis- 
lippi  should  be  a  State  of  refuge  for  judgment 
debtovs,  and  leave  general  creditors  to  the 
pacral  statute  law,  I  cannot  believe;  but  if 
tbe  decisiou  made  in  this  case  is  taw,  she,  tbe 
State  of  Mississippi,  has  dons  that  thing.  If 
the  construction  eiven  to  the  statute  in  this 
ease  be  correct,  then  debtors  of  other  States 
are  encouraged  to  dishonesty,  and  invited  to 
flee  from  their  debts.  This  act  waa  passed  in 
yebmary,  1844,  and  commenced  running  from 
its  approval;  the  defendant  was  then  a  citizen 
of  the  State  of  Alabama,  where  he  continued 
IS  I*.«d. 


until,  according  to  tbe  decidon  In  this  ease, 
the  jud^ent,  the  foundation  of  this  action, 
was  positively  barred;  although  neither  plain- 
tiff nor  defendant  was  within  the  jurisdiction 
of  the  courts  of  the  State,  or  entitled  to  pe- 
culiar favors  from  Misfiissippi,  from  having 
rendered  her  any  great  public  services.  The 
replication  shows  that  the  defendant  did  not 
come  within  the  jurisdiction  of  tbe  State  courts 
until  the  10th  of  November,  1846,  over  two 
years  from  the  passage  of  the  Act  of  1844.  But 
suppose  the  'court  should  think  that  [*(i2& 
the  bar  of  the  statute  became  complete  at  tho 
end  of  two  years.  Still,  in  the  construction  of 
the  Act  of  1844,  they  will  take  it  in  connection 
with  all  the  other  acts  of  limitation  of  the 
State,  and  make  them  harmonize  if  possible. 
Now,  the  Act  of  1822  declares,  that  the  time  of 
the  absence  of  tbe  debtor  from  tbe  State,  he 
being  a  citizen,  shall  be  deducted  in  the  oompu- 
tation  of  the  time.  There  can  be  no  incon- 
sistency, than,  in  deducting  the  absent  time  in 
this  case;  let  this  be  done,  and  the  court  will 
see  that  the  suit  was  instituted  on  the  very 
day  he  came  into  the  State. 

Mr.  Adams,  for  the  defendant  in  error: 

The  question  presented  by  tbe  plea,  replica- 
tion, and  demurrer  is,  does  the  fourteenth  sec- 
tion of  an  act  of  the  Legislature  of  the  State 
of  Mississippi,  entitled  "An  Act  to  amend  the 
several  acts  of  limitations,"  approved  Febru- 
ary 24th,  IS44,  apply  to  foreigners,  or  citizens 
of  other  States,  sued  within  the  limits  of  the 
State  of  Mississippi. 

No  question  is  raised  as  to  the  constitution- 
ality of  the  act  itself,  that  point  having  been 
so  fully  settled,  upon  a  similar  statute,  by  the 
Supreme  Court  of  the  United  States,  in  Me- 
Etmoyle  v.  Cohen,  13. Peters,  314.  Tbe  High 
Court  of  Errors  and  Appeals  of  Mississippi 
have  niso  eoforced  it  in  McClintock  v.  Rogers, 
12  Smedes  &.  Marsh.  702. 

One  of  the  first  English  cases  in  which  this 
point  arose  was  in  the  construction  of  the 
statute  of  21  James  I.,  where  Lord  Keeper . 
Cowper  uses  this  language;  "The  statute  pro- 
vides that,  where  the  party  plaintiff,  he  who 
carries  the  action  about  him,  goes  beyond  sea. 
his  right  shall  be  saved,  but  where  the  debtor 
or  party  defendant  goes  beyond  sea,  there  is 
no  saving  in  that  case.  It  is  plausible  and 
reasonable  that  the  statute  of  limitations 
should  not  take  place,  nor  the  sir  years  be 
running,  until  the  parties  come  within  the 
cognizance  of  the  laws  of  England,  but  that 
must   be  left  to  the  Legislature." 

In  the  ease  of  Beokford  and  others  v.  Wade. 
IT  Vcssey,  88,  et  seq.,  this  question  Is  fully 
examined,  and  the  same  conclusion  arrived  at 
by  Sir  Wm.  Grant,  then  Master  of  the  Rolls, 

I  whose  elaborate  and  able  opinion  the  court 

respectfully  referred. 

In  Kuggles  v.  Ketlcr.  3  Johns.  2G3,  Chancellor 
Kent  (-.(presses  the  same  opinion. 

In  Mclver  et  al..  Lessees,  v.  Kagan,  Z  Wheat. 
25,  which  was  admitted  to  be  a  case  within 
the  Act  of  Limitations  of  the  State  of  Tennes- 
ind  not  within  the  letter  of  Ihp  exceptions. 
Chief  Justice  Marshall  Piys:  "Wherever  thp 
situation  of  a  party  "was  such  as,  in  ["538 
the  opinion  of  the  Legislature,  to  furnish  a 
motive  for  excepting  him  from  the  operation 
of  the  law,  the  Legislature  has  made  the  ex- 
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And  again  he  adds:  "If  this  dJfficuJtr  be 
produced  bj  the  legislative  power,  the  same 
power  might  provide  a  remedy,  but  courtB  can- 
uot  on  that  account  insert  in  the  statute  of 
limitations  an  exception  -which  the  statuti 
does  not  contain."  See,  bIbo,  Cocke  and  Jaclc 
V.  McCinniB,  Martin  &,  Yerger,  381;  Fatten  r. 
McClure,  Ibid.  332;  2  Yerger,  2Q0. 

Applying  these  principles  to  the  case  before 
QB,  there  can  be  no  doubt  that  the  District 
Court  ruled  correctly  in  sustaining  the  deini 
rer  to  plaintiff's  replication.  The  Act  of  Lii 
itations  of  the  State  of  Mississippi  may  be 
found  in  tiie  Pamphlet  Acts  of  1844,  p.  101,  and 
in  Uutchinson's  Mississippi  Code,  p.  830,  at  seq. 

The  first  tea  sectious  of  this  act  define  the 
bar  of  the  statute  in  the  cases  therein  enu 
ated.  The  eleventh  section  then  provides,  that, 
so  far  as  the  ten  preceding  sections  are  con- 
cerned, suit  may  be  commenced  against  a  party 
out  of  the  State  after  bis  return,  and  that 
the  time  of  his  absence  shall  be  deducted,  etc. 
This  expressly  applies,  however,  only  to  those 
sections  that  precede  it.  In  Ruggles  t.  Keeler 
3  Johns,  263,  before  referred  to,  the  court 
say  this  applies  to  foreigners  as  well  as 
zena,  because  the  statute  makeii  it  so.  But  no 
Buch  principle  applies  to  the  subsequent  sec- 
tions of  the  act,  and  certainly,  if  the  LegiBla- 
ture  had  thought  it  right  as  to  those  sectionsi 
or  intended  it  to  apply  to  them,  it  would  have 
BO  enacted. 

The  seventeenth  section  expressly  provides 
that,  in  the  constniction  of  this  act,  no  cumu- 
lative or  additional  disabilities  shall  be  added, 
allowed,  etc. 

The  eighteenth  section  provides,  that  the 
periods  of  limitations  established  by  this  act 
shall  commence  running  from  the  date  of  the 
passage  thereof,  and  repeals  all  acts  and  parts 
of   acts   conflicting   with  and  contrary   to  tfae 

And  tliG  nitieteentb  section  enacts  that  the 
act  aliall  take  effect  from  its  passage.  As  the 
act  therefore  is  express  in  its  terms,  that  no 
suit  shall  be  commenced  upon  a  foreign  judg- 
ment unless  within  two  years  from  its  passage, 
as  no  exceptions  are  contained  in  the  act,  and 
by  the  act  they  are  expressly  excluded,  the 
District  Court  could  not  have  done  otherwise 
than  sustain  the  demurrer  to  plaintiff's  replica- 
Mr.  Justice  Cation  delivered  the  opinion  of 
the  court: 

An  action  was  brought  by  the  plaintiff  to  re- 
587"]  cover  of  the  defendant,  *then  a  citizen 
of  Mississippi,  the  sum  of  $1,844  debt,  and 
$110  damages,  the  amount  of  a  recovery  had 
>n  the  Circuit  Court  of  Tuscaloosa  County,  and 
■llate  of  Alabama,  on  the  7th  day  of  I'diruary, 
1843,  by  the  plaintiff  a^inst  Ihe  defendant. 
This  suit  was  instituted  in  the  District  Court 
of  the  United  States  for  the  Northern  District 
ot  Mississippi,  at  Pontotoc.  The  writ  was  is- 
sued  on  the  10th  day  of  Novemlicr.  1846.  The 
defendant,  at  the  December  Term.  1816,  plead- 
ed the  statute  of  limitations  of  1844.  which 
bars  (1}  .ill  suits  on  judgments  recovered  with- 
in the  State  after  the  lapse  of  seven  years;  and 
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(2)  all  suits  on  judgments  obtained  out  of  th« 
State  in  six  years,  in  cases  of  judgments  thcre- 


pas.sed  are  barred,  unless  suit  be  brought  thero- 
on  within  two  years  next  after  the  date  of  the 
act.     On  this  latter  provision  the  defense  de- 

To  this  plea  of  the  statute  of  limitations  the 
plaintiff  replied,  that  at  the  time  of  the  rendi- 
tion of  the  judgment  in  Alabama,  the  defend- 
ant was  a  citizen  of  the  State  of  Alabama,  and 
continued  so  to  be  up  to  the  10th  of  November, 
1846,  the  day  on  which  this  suit  was  brought. 
To  this  replication  there  was  a  demurrer  by 
the  defendnnt,  which  the  court  sustained,  upon 
the  ground  that  the  statute  barred  the  action. 

It  would  seem  that  the  defendant  removed 
his  domicil  from  Alabama  to  Mississippi,  and 
was  followed  by  the  judgment,  and  immedi- 
ately sued  on  reaching  there,  aa  he  does  not 
call  in  question  the  allegation  contained  in  the 
declaration  that  he  was,  when  sued,  *  ntiion 
of  Mississippi. 

The  stringency  of  the  case  is,  that  the  Aet 
of  Limitations  of  MiBsissippi  invites  to  the 
State  and  protects  absconding  debtors  frma 
other  States,  by  refusing  the  creditor  a  remedy 
on  his  judgment,  which  is  in  full  force  in  the 
State  whence  the  debtor  absconded.  And  it 
is  insisted,  on  behalf  of  the  plaintiff,  that  hen 
is  a  case  where  the  laws  of  MisaisEippi  did  not 
operate  on  either  party  (plaintiff  or  defend- 
ant), nor  on  the  foreign  judgment,  until  t^ 
day  on  which  suit  was  brought,  and  that  there- 
fore no  bar  could  be  interposed  founded  on  the 
lapse  of  time,  aa  none  had  intervened. 

That  acta  of  limitation  furnish  rules  of  de- 
cision, and  are  equally  binding  on  the  fedeikl 
courts  as  they  are  on  State  courts,  is  not  open 
to  controversy;  the  question  presented  is  one 
of  legislative  power,  and  not  practice. 

In  administering  justice  to  enforce  eontraeta 
and  judgments,  the  States  of  this  Union  act  in- 
dependently of  each  other,  and  their  courts  at* 
governed  by  the  laws  and  municipal  regula- 
tions 'of  that  State  where  a  remedy  is  [*6SB 
sought,  unless  they  are  controlled  by  the  Oon- 
stitulion  of  the  United  States,  or  by  laws  ea- 
acted  under  its  authority.  And  one  qnestioa 
standing  in  advance  of  others  is,  whether  Um 
courts  of  Mississippi  stood  thus  controlled,  and 
were  bound  to  reject  the  defense  set  up  und<r 
the  State  law,  because,  by  the  supreme  laws 
of  the  Union,  it  could  not  be  allowed. 

The  Constitution  declares,  that  "full  fattk 
and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceeding 
of  every  State,  And  the  Congress  may.  by  gen- 
eral laws,  prescribe  the  manner  in  which  snch 
acta,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  No  other  part  ot  the 
Constitution  bears  on  the  subject. 

The  Act  of  2Bth  Slay,  1790,  provides  tte 
node  of  authentication,  and  then  declares  tbst 
'the  said  records  and  judicial  proceedings,  au- 
thenticated aa  aforesaid,  shall  have  such  faith 
id  credit  given  to  them  in  every  court  withfa 
the  United  States,  as  they  have  by  law  w 
usage  in  the  courts  of  the  State  from  iriuM* 
the  aaid  records  are  or  shall  be  taken." 

The  legislation  of  Congress  amounts  to  tUs! 
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t  go  brhind  it  and  controvert  t 
or  other  eauee  of  mction,  on  which  the  ; 
ment  is  founded;  thkt  it  !•  endence  of  a' 
tablished  deniKDd,  which,  ttmnding  alon 
eonrliuive  between  the  partiea  to  It.  Th 
the  whole  extent  to  wliich  Confess  hju  ; 
Aa  to  what  further  "effect"  CongreSH  maj 
to  jndgmenta  rendered  in  one  State  and 
OB  in  anothCT  does  not  belong  to  this  inqi 
we  hsTB  to  deal  with  the  law  as  we  find  it 
not  with  the  extent  of  power  Congress 
hsTc  to  legialate  further  in  this  rBafwct. 
the  legislation  of  Congress,  so  far  as  it 
l^ne,  does  not  prevent  a  State  from  pai 
acts  of  limitation  to  bar  suits  on  judgn 
lotdered  in  another  State,  is  the  settled 
triM  of  this  court.  It  was  eatabliahcd 
matore  consideration,  in  the  case  of  McEln 
r.  Cohen,  13  Peters,  312,  and  to  the  res 
givoi  in  aupport  «f  this  conclusion  we  refe 
Bnt  the  argament  here  is,  that  the  la- 
Ussissippj  carries  with  it  an  exception,  foi 
pMlpable  rason  that  neither  part;  nor 
CMiae  of  action  was  within  the  operation  o: 
act  for  *  single  day  before  suit  was  brong' 
1.  The  act  itself  makes  no  exception  in  t 
if  m,  pMrtf  suing  nnder  the  circumstance 
tkeae  plaintiffs.  So  the  Supreme  Court  of 
iiaippi  held  in  the  case  of  McClintocl 
Rogers,  12  Smedes  A.  Marsh.  702;  and  th 
■anifeatly  tme  on  the  face  of  the  act. 
SI**]  'i.  The  Legislature  having  madi 
cxccptioa,  the  courts  of  justice  can  make  t 
as  this  would  be  legislating.  In  the  lang 
•<  this  eonrt  in  the  case  of  Mclver  v.  lU 
■  Wheat.  29.  'TVherever  the  situation  of 
■■ftj  was  Btich  as,  in  the  opinion  of  the  Jj 
latare,  to  furnish  a  motive  for  excepting 
-  '■'--  —sration  of  the  law,  the  Legisla 
e  exception,  and  it  would  be  g 
nr  lor  tUa  court  to  add  to  those  exceptit 
The  rale  is  established  beyond  controversy 
was  BO  held  by  the  Supreme  Court  of 
Yoifc  in  Troup  v.  Smith,  20  Johns.  33; 
again  in  Callis  v.  Waddy,  2  Munf.  611; 
the  Court  of  Appeals  of  Virginia;  and  als 
Hamilton  r.  Smith,  3  Murph.  IIG;  by  the 
fnm«  Court  of  North  Carolina;  and  in  C 
aad  Jack  t.  McGinnis,  Mart.  &  Yerg.  361 
the  Sapreme  Court  of  Tennessee.  Nor  an 
aware  that,  at  this  time,  the  reverse  is 
in  any  State  of  this  Union.  It  is  the  doct 
maintained  in  Stowell  t.  Zouch,-found  in  F 
doi'a  Reports,  and  not  departed  from  by 
Kngliah  courta,  even  in  casea  of  civil 
wbea  the  courts  of  justice  were  closed  am 
•nit  oonld  be  brought. 

In  tlM  first  place,  as  the  Act  of  Limitat 
of  Ifississippi  has  no  exception  that  the  pi 
tiff  can  set  up,  and  as  none  can  be  impliet 
the  conrtB  of  justice;  and  second,  as  the  S 
law  ia  not  opposed  to  the  Constitution  of 
United  States  or  to  the  Act  of  Congresi 
1790,  it  ia  our  duty  to  affinn  the  judgment 
Ti>e  case  of  Dulles,  Wilcox,  and  Vi 
uainst  Richard  S.  Jones  (No.  108),  beln, 
Jb  its  features  like  the  one  next  above, 
jodgnient  therein  is  also  affirmed,  for  the 
anfiH  •tated  in  tlw  fcngoing  opinion. 


tnm  the  operatii 
haa  made  the  exc 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  afiSnned,  with  costs. 


RICHARD  8.  JONES. 

THIS  ease  was  brought  up  by  writ  of  error 
from  the  District  Court  for  the  Northern 
District   of   Mississippi. 

In  its  main  features  it  was  similar  to  the 
preceding  case  of  The  Bank  of  the  State  of 
Alabama  v.  Dalton,  and  it  will  be  perceived,  by 
a  reference  to  the  concluding  sentence  of  tha 
opinion  of  the  court  in  that  case,  that  it  in- 
cluded the  present.  No  further  report  need 
therefore  be  made  of  it. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  ia  hereby  afilrmed,  with  costs. 


HENRY  M.   BAYARD,  Plaintiff  in  Error, 
ISRAEL  LOMBARD  and  Charles  0.  Whitmore. 

Jurisdiction — summary  judgment  of  Circuit 
Court  of  Pennsylvania,  on  conflicting  claims 
of  creditors  by  reason  of  judgment  liens,  not 
reviewable  on  error  or  appeal. 


Where   land  was 


■old  under  an 


tbe   mooei  arising   therefrom   about  to  be   d 
uled  smoagBt  credllorB  bj  an  order  ol  tbe  C 


AltbouKh  tlie  State  in  whlcb  the  JudEmeat  was 
given  allowed  appeals,  bj  atatutc,  In  almllar  eases 
arlslnt  In  tbe  courts  ot  the  State.  ;et  it  does  not 
Follow  from  the  adoption  of  the  forms  of  process 
In  execution  that  the  courts  o(  the  Uolii'rt  sini*. 
adapted   the   modeB  of   reviewlag   the   < 


,rts. 


1    this 


<t  psTtlea  to  the  ri 
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[..  ed.  U.  8.  201. 

Who  are  aeceaBary  parties  In  ai 
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cieentloo,  br  Rtr>ntKra  to  the  JuAfnnGnt  nnd  pra- 
credlQgi,  and  where  tbe  error  aasleaed  !■  In  an 
order  of  tbe  court  dlBposIng  ot  certain  fuodi  Id 
their    poeaenlon   Rceldeatall;    connected    with    the 


,      ..      ...  .      .    Ing   tortb    the    merltB   o(  their 

reipectlTc  clHlma,  In  order  to  lay  the  toundadoa 
tor  an  appeal  or  *rlt  o(  error  to  thli  court. 

THIS  CAM  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  8t«tes 
for  the  Eastem  District  of  PonuBylvania.. 

On  the  25th  of  Julj,  1B45,  a  judgment  waa 
entered  on  a  bond  and  warrant  of  attorney, 
given  by  Henry  M.  Bayard  to  Israel  Lombard 
and  Charlet  0.  Whitmore,  In  tbe  Circuit  Court 
of  th«  United  States  for  the  Eastern  District  of 
5S1*]  Pennsylvania,  'upon  which  a  writ  of 
fleri  facias  whs  issued,  returnable  to  April  ses- 
sion, i84S,  which  was  returned  by  the  mar- 
Hhal  for  that  district  as  levied  on  certain  tracts 
of  land,  the  property  of  tiie  said  Henry  M. 
Bayard,  in  the  County  of  Lancaster,  in  said 
district,  and  which  were  coiiilpmned  by  the  in- 
quisition returned  with  said  writ  as  not  of  a 
clear  yearly  value  beyond  all  reprises  sufEciont 
within  the  space  of  seven  years  to  satisfy  the 
lamages  in  the  "**'^  ™-it  ma«t,AnA^ 

_  Jf  venditioni  ei 

lurnable  U 

xaid  tracts  of'  land  were  sold  to  Ann  Caroline 
Bayard  for  the  sum  ot  861,200;  of  which  the 
sum  of  {60,333.80,  being  the  net  amount,  after 
deducting  commissions  and  costs,  was  agreed 
to  be  considered  aa  paid  into  court. 

Upon  a  motion  made  on  behalf  of  tbe  Dau- 
phin Deposit  Bank,  to  take  out  of  court  the 
amount  of  the  judgment  recovered,  on  the 
2Sth  of  August,  1S4G,  by  the  said  bank  against 
the  said  Henry  M.  Bayard,  in  the  District 
Court  for  the  County  of  Lancaster,  for  $2,500, 
James  Hepburn,  Esquire,  was  appointed  by 
the  court,  on  the  7th  of  June,  1847,  auditor,  to 
report  who  are  entitled  to  the  moneys  so  con- 
sidiTcd  as  in  court,  who,  on  the  20tli  ot  Sep- 
tember, 1847,  filed  Ilia  report,  which  directed 
that  the  judgments  acainat  the  said  Henry  M. 
Bayard  be  paid  according  to  their  priority, 
without  regard  to  the  court  in  which  they  were 

Ah  tUia  report  examines  a  point  of  great  in- 
terest to  the  profession  throughout  the  United 
States,  namely,  the  extent  of  the  lien  upon  real 
I'sliite  which  is  creatrd  by  a  judgment  in  tlie 
i:lrcuit  courts  of  the  L'nited  States,  and  as  the 
report  was  contirmcd  by  the  Circuit  Court  of 
the  Eastern  District  of  Pennsylvania,  it  is 
thought  proper  to  insert  it. 
"To  the  Honorable,  the  Judges  of  the  Circuit 
Court  of  tbe  United  States  for  the  Eastern 
District  of  Pennsylvania. 

"The  undersigned,  the  auditor  appointed  by 
your  honorable  court,  as  per  certificate  annexed, 
marked  A,  with  instructions  to  rcpcirt  who  are 
t>ntitlcd  to  the  moneys  in  the  said  certificate 
mentioned,  as  tieing  in  court,  by  the  agreement 
of  the  parties  claiming  the  same,  secured  by  a 
Male  of  the  property  of  the  defendant,  situated 
in  fjineBster  County,  Pennsylvania,  by  an  exe- 
enlion  directed  to  the  marshal  of  this  distr'ct, 
in  (he  suit  of  Iximbant  and  Whitmore  v.  Henry 
M,  llnyard,  in  thifl  court,  reaper'! fully  reports: 

'■That  he  gave  notice  to  all  [lerMons  interested 
in  the  matter  referred  to  him.  by  advertise- 
S4« 


ments  puUiahed  for  three  weeks  In  tha  "Dmbi^ 
cratic  Union'  at  Harrisburgli,  and  in  the  Tevtt' 
sylvanian'  'at  Philadelphia,  as  directed  [*BSS 
by  the  order  of  court,  stated  in  the  said  certifi- 
cate, and  as  will  appear  from  schedule  B,  bere- 
to  annexed;  and  tbat  he  was  attended  at  the 
time  and  place  in  the  said  advertisements  men- 
tiooed,  and  at  the  several  adjournments  of  the 
case,  by  John  H.  Read,  Esq.,  who  appeared  for 
I^mbard  and  Whitmore,  for  the  use  of  Halde- 
man  and  MeCormick;  C.  B.  Penrose,  Elaq.,  wb» 
appeared  for  the  Uiddletown  Banic,  Calvin 
Blythe,  Esq.,  and  W.  Harris,  Esq.,  who  ap- 
peared for  tne  Dauphin  Deposit  Bank;  William 
H.  Rawie,  and  William  Rawle,  Esquires,  who 
appeared  for  R.  H.  Bayard;  and  Hr.  Wilsolt, 
I^esident  of  the  Farmers'  Bank  of  the  State  of 
Delaware,  who  attended  on  behalf  of  the  laid 

"The  execution  above  mentioned  iaaued  from 

this  court  in  this  case  of  Lombard  and  Whit- 
more v.  Henry  M.  Bayard,  whose  real  estate  in 
Lancaster  County  was  levied  upon  and  sold  by 
the  marshal  of  this  distrirt  to  Ann  Caroline 
Bayard,  on  the  9th  day  of  April,  1847,  for  the 
sum  of  (61,200,  subject  to  a  mortgage  of  |1S,- 
000,  the  marsliBl'e  deed  to  which  was  aekncnrl- 
edged  to  the  purchaser  on  the  16th  day  of 
April,  1847;  and  the  sum  of  $61,200.  the  said 
purchase  money,  is  the  sum  considered  in  court, 
and  mentioned  in  the  said  certiScate  marked 
A,  and  is  tbe  subject  of  reference  to  the  under- 
signed. 

"A  list  of  the  judgments  hereto  annexed, 
marked  C,  will  exhibit  the  several  claims  upon 
the  fund,  which  are  stated  in  the  said  Uat  bi 
the  order  of  their  dates  respectively.  Tha 
question  for  examination  respects  the  liena  of 
these  judgments;  and  if  tbe  judgments  in  this 
court  are  liens  upon  the  lands  of  the  defendant 
situated  in  r,.aiicaBter  County  at  the  time  of 
the  sale,  then  the  judgments  are  to  be  paid 
in  the  order  of  their  dates,  aa  stated  in  the 
list;  but  if  the  judgmenta  of  this  court  ar«  not 
iicns  on  the  said  lands,  then  the  judgmenta  of 
lUi'hard  H.  Ba.vard,  of  January  20,  1S44.  and 
ihose  of  Lombard  and  Whitmore,  ot  July  2B, 
1S45,  and  July  2B,  1845.  are  to  be  postponed 
as  to  the  fund  for  distribution. 

''The  case  was  submitted  to  the  auditor 
without  argument;  and  having  to  depend  upOB 
his  own  rcHcarch  in  ascertaining  the  law  In- 
volved in  the  subject  of  inquiry,  the  defect* 
that  inaj'  be  apparent  in  the  view  of  the  cMM 
now  about  to  be  submitted  may  be  the  mor* 
readily  aci'oimted  for. 

"It  would  seem  that  tbe  lien  of  judgments 
on  the  real  estate  of  defendants,  obtained  in 
the  courts  of  the  United  States,  was  for  a  long 
time  tha  subject  of  doubt.  The  iint  case,  in 
point  of  date,  Ihnt  I  have  met  with,  is  that  of 
Ki.uiu  v.  Bayard,  October  Term,  1829.  2  Pained 
Rep.,  decided  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Now  York. 
In  'that  case,  it  uas  held  that  the  judg-  [*ftSS 
ment  created  a  lien  upon  the  lands  of  tba  de- 
fendant, from  the  time  it  was  docketed,  accofd- 
ing  to  the  rule  in  the  State  courts;  and  that 
ihe  loniU  of  a  debtor  were  liable  to  be  taken 
in  execulirin  after  they  had  passed  into  tba 
hands  of  n  lumn  fide  pureliaaer,  by  a  eonvay- 
ance  subsequent  (o  the  judgment,  and  prior  to 
the  issuing  of  the  execution;  and  tke  pAndplM 
Hownrd  t. 
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■pan  which  tha  judge  founded  Iilt  opinion  tOAj 
U*e  weight  in  the  present  case. 

"It  wu  held,  that  the  liability  of  lands  to 
execDtiou  in  the  eourta  of  the  United  States 
does  not  sTise  from  any  act  of  Congreas  ex- 
presslv  making  them  «o  liable,  but  from  the 
cneratioD  of  the  process  acts  of  1789  and  1792; 
the  State  lav  upon  the  subject,  being  thereby 
adopted,  should  be  considered  as  also  adopting 
the  effect  and  operation  of  the  judgment  as  a 
Uca.  The  repeated  decision!  in  the  courts  of 
the  United  States,  although  they  have  not 
directly  decided  the  point,  had  proceeded  upon 
the  prcBumptioa  that  the  lien  created  by  a 
iudgmeut  in  the  United  States  courts  upon 
land,  and  the  mode  of  proceeding  to  obtain 
satisfaction  of  the  judgments,  are  regulated 
entirctf  by  the  State  laws.  That  Congress, 
by  the  process  act,  adopted  both  the  form  and 
effect  of  executions  as  established  by  the  State 
laws  in  1789.  That  their  form  and  effect  in 
this  State  [New  York]  depended  upon  the 
State  Act  of  1787,  which  requires  the  sheriff 
t«  tah»  the  gooda  and  chattels  of  the  defend- 
ant, and,  if  sufficient  cannot  be  found,  then  to 
Btake  th«  debt  and  damages  out  of  the  land, 
ete^  whereof  the  defendant  was  sei^ud  on  the 
day  on  which  such  lands  became  liable  to  such 
debt.  That  the  execution  thereupon  extends 
to  and  operates  upon,  the  lands  of  which  the 
defendant  was  seized  on  that  day;  and  that 
this  was  its  cSect,  which  had  been  adopted  by 
Ibe  Process  Act.' 

''The  next  case,  in  point  of  time,  that  I  have 
met  with,  it  that  of  Tayloe  v.  Thompson,  in 
the  Supreme  Court  of  the  United  States.  6  Pe- 
ters. 3aB,  decided  in  a  case  taken  up  under  the 
lawa  of  Haryland.  It  was  contended  for  the 
plaintiff  in  error,  that  no  statute  of  Maryland 
anihoriied  the  sale  of  lands  for  debt,  and  that 
the  statute  of  S  George  II.,  antecedent  to  the 
ReTolution.  was  the  only  legislation  upon  the 
subject.  That  that  statute  rendered  lands  in 
iHf  colonies  subject  to  execution  as  chattels, 
and  this  only  in  favor  of  British  merchanta; 
and  no  executiou  having  issued  upon  the  lends 
in  question  before  the  title  to  them  passed  to 
the  plaintiffs,  consequently,  as  in  the  case  of 
chattels,  no  lien  attached  upon  the  judgment. 

"The  court,  in  delivering  their  opinion,  said: 
ThiE<  statute  (5  Geo.  II.)  has  been  adopted  and 
534*1  in  tiae  In  Maryland  ever  'since  its  paa- 
uj;e,  as  the  only  one  under  which  lands  liave 
been  taken  in  execution  and  sold.  It  has  long 
received  an  equitable  construction,  applying  it 
lo  all  judgment  creditors.  As  Congress  nas 
made  Bo  law  on  this  subject,  the  Circuit  Court 
nere  bound  to  decide  the  case  according  to  the 
law  of  Maryland;  which  doca  not  consist  mere- 
ly by  enactments  of  their  own,  or  the  statutes 
of  England  in  force  or  adopted  by  their  legisla- 
tion. The  adjudication  of  their  courts,  the  set- 
tled, uniform  practice  and  usage  of  the  State, 
in  the  practical  operation  of  its  provisions, 
pt  idencing  the  judicial  construction  of  its  Iprms. 
afe  to  be  considered  as  part  of  the  statute,  and 
SB  such  furnishing  a  rule  for  the  decision  of 
the  federal  courts.  The  statute,  and  its  inter- 
pretations, form  together  a  rule  of  title  and 
froperty,  which  must  be  the  same  in  all  courts. 
t  IS  enough  for  this  court  to  know  that,  by 
established  usage,  the  statute  (6  Geo.  II.)  has 
been  acted  on  and  considered  as  applying  to 
•II  jodgmenta  in  favor  of  any  person;  and  that 
IS  I.,  ed. 


sales  made  under  them  have  been  held  valid 
aa  titlea.  Though  the  atatute  doea  not  provide 
that  the  judgment  shall  be  a  lien  from  the 
time  of  its  rendition,  yet  there  is  abundant  evi- 
dence that  it  has  always  been  so  considered, 
and  so  acted  on.'  And  the  judge  concludes  by 
saying,  that  there  was  'no  doubt  that  the 
courts  of  Maryland  had  decided  it  as  a  rule  of 
property  from  the  earliest  period,  that  a  judg- 
ment is  a  lien  per  se  on  the  lands  of  the  de- 
fendant.' And,  therefore,  the  lien  of  the  judg- 
ment in  the  Circuit  Court  was  sustained  from 
the  date  of  its  rendition. 

"In  the  case  of  The  Manhattan  Company  t. 
Evertson,  6  Paige,  465,  the  question  that  bore 
upon  the  doctrine  of  lien  depended  upon  the 
question,  whether  a  judgment  in  the  United 
States  Circuit  Court  for  the  Southern  District 
of  New  York  was  a  lien  upon  lands  lying  with- 
in the  Northern  District  of  the  same  State; 
and  in  delivering  his  opinion  the  Chancellor 
says:  'There  is  no  act  of  Congresa  making  a 
judgment  in  a  court  of  the  United  States  a 
lieu  on  lands,  either  within  the  general  terri- 
torial juriadiction  of  the  court,  or  elsewhere. 
The  existence  of  such  a  lien  must  therefore  de- 
pend upon  the  local  law  of  the  State  where  the 
liind  is  situated  upon  which  such  a  lien  is 
claimed. 

"  "By  the  common  law,  a  freehold  could  not 
be  reached  by  a  judgment,  except  in  the  ease 
of  an  heir,  upon  a  judgment  bond,  or  other 
specialty.  The  atatute  of  13  Edward  I.,  which 
gave  the  writ  of  elegit,  by  which  one  half  of 
the  land  of  the  judgment  debtor  might  be  taken 
in  extent,  did  not,  in  terms,  create  a  lien,  so  as 
to  prevent  a  aale  by  the  debtor  before  execu- 
tion; but  the  uniform  construction  of  the  stat- 
ute haa  been,  to  give  auch  a  lien,  from  the 
entry  of  the  judgment,  upon  the  lands 
'which  could  be  reached  by  the  process  [*53S 
of  the  court.  And  when  the  British  statute  of 
6  George  U.,  ch.  7,  fluhjectB^  lands  in  the  col- 
onies to  sale  on  execution,  the  same  principle 
was  adopted  in  the  Colony  of  New  York,  and 
in  moat  of  the  colonies,  as  to  the  lien  of  the 
judgment  upon  real  estate  which  might  be  thus 
sold;  and  this  lien  was  held  to  extend  to  all 
fieehold  lands  which  could  be  reached  b^  an 
execution  out  of  the  court  in  which  the  judg- 
ment was  entered.  And  when  a  judgment  was 
removed  from  an  inferior  into  the  Supreme 
Court,  and  there  affirmed,  auch  judgment  be- 
came a  lien  upon  all  lands  of  the  debtor 
throughout  the  State,  from  the  time  of  the 
docketing  of  the  judgment  in  the  Supreme 
Court.  Such  was  the  state  of  the  taw  here 
[New  York]  at  the  time  of  the  revolution. 

"'The  Act  of  1787,  which  was  substituted 
in  the  place  of  the  British  statute  subjecting 
lands  to  execution,  recognizes  the  existence  of 
such  lien  in  the  form  of  the  execution  which 
is  directed  by  the  atatute  to  be  issued  against 
the  lands  of  the  debtor,  a.a  the  sheriff  is  direct- 
ed, in  case  the  personal  estate  is  insufficient  to 
pay  the  judgment  and  costs,  to  levy  the  same 
on  the  lands  and  tenements  whereof  the  Judg- 
ment debtor  was  seized  on  the  day  the  lands 
became  liable,  or  at  any  time  afterwards.  , 

"  'And  that  a  judgment  of  a  court  of  the 
United  States  is  a  lien  upon  the  real  estate  of 
the  debtor,  [n  accordance  with  the  local  law  of 
the  place  where  the  land  lies,  ie^settled  by  the 
Supreme  Court.    S  Peters,  368.(  ~^i,  ^^-^Ir^ 
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"trpon  the  principle  whjcli  hsa  been  adopt- 
ed by  Congress,  and  by  the  Supreme  Court  of 
the  United  StkteB,  the  legal  effect  of  a  judg- 
ment as  a  lien  upon  the  real  estate  of  a  de- 
fendant, whether  such  judgment  is  rendered  in 
a  court  of  the  State  or  in  a  federal  court, 
where  no  direction  on  the  subject  has  been 
given  bj  the  sectional  Legislature,  must  nec- 
essarilj'  he  governed  by  the  local  law,  although 
the  mode  of  proceeding  to  enforce  such  lien, 
where  it  exists,  may  not  be  the  same  in  the 
courts  of  the  State  and  federal  courts.  I  have 
no  doubt,  therefore,  that  the  lien  of  a  judg- 
ment recovered  in  one  of  the  circuit  or  district 
courts  of  the  United  States,  within  the  limits 
of  this  State,  is  a  lien  upon  the  lands  of  the 
debtor  lying  within  the  territorial  jurisdiction 
of  such  court,  for  the  term  of  ten  years  from 
the  docketing  of  such  judgment,  in  the  same 
manner  that  a  judgment  of  a  court  of  record  in 
one  of  the  State  courts  is  a  lien.  ' 

"  'And  the  only  difficulty  is  in  determining 
whether  the  lien,  according  to  the  true  princi- 
ple of  the  local  law,  extends  to  all  lands  which 
may  be  reached  by  the  execution  of  the  court, 
536*]  *or  only  to  such  as  arc  within  the  terri- 
torial jurisdiction  to  which  the  original  process 
of  such  court  extends.'  And  the  Chancellor 
concluded  by  saying,  but  with  some  hesitation, 
that  a  judgment  recovered  in  the  Circuit  Court, 
in  either  of  the  districts,  is  a  lien  upon  real 
property  lying  in  any  part  of  the  State  with- 
in which  the  Circuit  Court  is  held.'  And  he 
added,  that,  if  a  county  court  were  authorized 
to   issue  execution   throughout   the  State,  the 

firinciple  of  the  local  law  would  extend  the 
iens  of  the  judgments  thereafter  recovered 
throughout  the  State;  that  such  was  the  con- 


to  other  counties,  and  cited  2  McCall, 

"In  the  case  of  Konig  v.  Bayard,  heretofore 
referred  to,  the  same  doctrine  is  held,  that  the 
lien  of  a  judgment  upon  the  lands  of  a  defend- 
ant existed  by  virtue  of  the  right  to  take  it  in 
execution  and  sell  it  in  satisfaction  of  the  debt. 
"The  COBO  of  The  United  States  ».  Morrison, 
4  Peters,  124.  was  taken  up  to  the  Supreme 
Court  of  the  United  Slnles  by  appeal  from  the 
Circuit  Court  for  the  Eastern  District  of  Vir- 
ginia. The  Chief  Justice,  in  delivering  the 
opinion,  says;  'In  Virginia  there  is  no  statute 
which,  in  express  terms,  creates  a  lien  upon  the 
lands  of  the  debtor.  As  in  England,  the  lien 
is  a  consequence  of  the  right  to  take  out  an 
elegit.  DilTerent  opinions  seem  to  have  been 
entertnined  of  the  effect  of  any  suspension  of 
the  right.  Tly  the  construction  of  the  Circuit 
Court,  the  party  who  sued  out  a  fi.  fa.  could 
not  resort  to  an  elegit  until  the  remedy  on  the 
6.  fa.  WDS  shown  by  the  return  to  he  exhaust- 
ed'; that  is,  that  the  lien  was  suspended  until 
the  return  of  the  Q.  fa.,  and  the  adverse  right, 
having  attached  in  the  mean  time,  was  pre- 
ferred to  that  claimed  under  the  judgment. 

"But  soon  after  the  judgment  in  the  Circuit 
Court,  and  before  the  case  came  up  to  be  heard 
in  the  Supreme  Court,  the  Court  of  Appeals  of 
the  State  decided  that  the  right  to  take  out  an 
elegit  was  not  suspended  by  euing  out  a  G.  fa., 
and  consequently,  that  the  lien  of  tho  judgment 
wns  continued  pending  the  prnrcedings  on  that 
writ.  And  upon  the  ground  of  ihis  decision  of 
the  Court  of  Appeals,  establishing  the  law  of 
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the  Stat«,  the  judgment  of  the  Circuit  Cooit 
was  reversed,  and  the  cause  remanded;  the 
Chief  Justice  observing,  that  'this  court,  ac- 
cording to  its  uniform  course,  adopts  that  con- 
struction of  the  act  which  is  made  by  the  high- 
est court  of  the  State.' 

"The  above  case  recognises  the  position,  tbat 
where  a  lien  is  dependent  upon  the  right  to  is- 
sue execution,  and  that  right  is  suspended,  the 
lien  is  suspended  also;  and  is  remarkable  for 
the  strong  expressions  used  by  the  Chief  Jna- 
tice,  in  reference  *to  the  deference  paid  [*SST 
by  the  oourta  of  the  United  States  to  StaU 

"The  Supreme  Court,  in  the  case  of  Tayloe 
v.  Thompson,  rather  assign  the  local  law  of 
the  State,  recognized  in  its  highest  tribunals, 
establishing  the  lien  of  judgments,  without 
special  regard  to  the  reasons  by  which  it  be- 
came established,  as  the  ground  of  their  deci- 
sions; and  in  that  case  the  judgment  is  Iield  to 
he  a  lien  per  se. 

"And  in  4  Peters,  3SG,  the  Supreme  Court 
have  held,  that  in  Kentucky  a  judgment  does 
not  bind  land;  that  the  lien  attaches  only  from 
the  delivery  of  the  execution  to  the  sheriff;  and 
in  that  State,  therefore,  the  right  to  issue  e^- 
eution  does  not  carry  with  it  a  lien  upon  lands. 

"Tin  Ohio,  the  lien  of  a  judgment  is  loat,  if 
execution  is  not  sued  out  and  levied  within 
a  year  from  ita  rendition. 

In  Tennessee,  a  judgment  of  a  county  oonrt 
is  a  lien,  for  one  year  after  its  rendition,  on  de- 
fendant's lands  throughout  the  State,  and  prior 
judgments  lake  precedence  of  executions.  Hart. 
&  Yerg.  26. 

"Judgments  in  the  Circuit  Court  of  the 
United  States,  in  the  State  of  Ohio,  rendnad 
previous  to  May,  IS28,  attached  as  liens  upon 
the  lands  of  defendant  throughout  the  State, 
in  virtue  of  the  adoption  by  that  court  of  th* 
execution  laws  of  the  State  in  the  regulation  of 
its  practice.     Sellers  v.  Corwin,  e  Ham.  3W. 

"Here  are  presented  a  variety  of  local  lawa 
of  different  States  on  the  subject  of  the  lien  of 
Judgments,  some  derived  from  one  principle 
and  some  from  another;  and  it  may  be  re- 
marked, that  the  statute  of  George  II.,  the  eon- 
struction  of  which  by  the  State  courts  of  New 
York  is  the  ground  of  the  Chancellor's  opinioa 
above  quoted,  could  have  no  application  to  any 
State  formed  since  the  Revolution,  and  after 
the  States  were  colonies  of  Gn^at  Britain,  to 
whom  in  that  relation  alone  it  applied.  But 
hence  the  strong  propriety  of  a  broader  groiwd 
of  decision,  on  the  part  of  the  federal  courts,  to 
adapt  their  proceedings  to  the  local  lawi;  and 
this  is  comprehended  in  the  view  of  the  Su- 
preme Court,  taking  the  established  law  of  the 
State  as  the  basis  of  their  judgments  in  UMt- 
ters  of  local  character.  And  this  ground  of  de- 
cision embraces  all  States,  whatever  may  be 
the  date  of  their  creation  or  the  peculiarity  of 
their  laws;  and  this,  I  conceive,  is  the  ground 
taken  in  the  case  of  Tayloe  T.  Thompaon,  be- 
fore referred  to. 

"It  is  not,  however,  deemed  material  in  this 
case  whether  one  principle  or  the  other  be 
adopted,  as  either  will  lead,  it  is  believed,  to 
the  same  conclusion,  in  accordance  with  the 
local    laws    of   Pennsylvania. 

'"Antecedent  to  the  Act  of  the  Penn-  ['kXI 

sylvania   Legislature  of   1799,   a   judgment   in 

the  Supreme  Court  of  the  State  was  held  to 

Howard  •■ 
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bfaid  tha  lajida  of  tlie  defenduit  throughout 
Um  State;  and  tba  powers  of  the  Supreme 
Conrt  were  held  to  be  the  e»me  &8  those  of  the 
Court  of  King'g  Bench  in  England;  and  that, 
tbc  liens  of  judgmentE  in  the  latter  court  be- 
ing only  bounded  bj  its  territorial  jurisdiction, 
thoT  CM  the  former  had  equal  extent.  That 
act,  however,  provided  that  no  judgment  of 
tbe  Supreme  or  Circuit  Court  of  the  State 
■hoold  M  •  lien  on  real  estate,  exceptbg  in 
the  countT  in  which  such  judgment  should  be 
mder«d. '  Pord.  Dig.  432. 

-nliis  is  the  only  act  of  the  FennsjlTania 
Lcgislatun  Bxing  territorial  limits  to  the  lieu 
af  judgnmntB. 

'Thnv  are  several  acta  familiar  to  every- 
ime,  fixing  limits  as  to  time,  which,  it  is  con- 
caved, have  no  bearing  on  this  case,  and  which, 
therefore,  call  for  no  special  notice.  The  Act 
of  171ia.  however,  Umiting  the  lien  of  judg- 
ments to  five  years,  unless  revived  by  scire 
fariaa.  having  been  considered  in  this  court,  and 
tbe  general  ai^ument  having,  ss  it  is  deemed, 
a  bearing  upon  the  (juestion  under  discussion, 
will  be  ptesently  noticed. 

**Tbe  general  doctrine  of  the  lien  of  judg- 
nents  Ims,  however,  been  considered  in  the 
»  of  KiauM's  Appeal,  2  Whart.  402,  in  the 
Be  Court  of  tiiis  State.  In  that  case  the 
■ay,  that  'neither  the  act  of  Parliament, 
which  aabjeeted  lands,  sub  modo,  to  the  pay- 
■ent  of  debts,  nor  our  acts  of  1700  and  1705, 
wUd  made  them  liable  to  be  sold  absolutely, 
expnuly  wovided  that  a  judgment  should  be 
a  bm  on  land.  In  botb  countries,  however,  it 
was  held  to  bind  land.  Both  there  and  here, 
it  ia  cxpTCuly  assumed  by  the  Legiblatures  of 
the  different  countries,  and  the  time  when  the 
lien  ia  to  commence,  and  bow  long  it  is  to  con- 
tinue, and  by  what  proceeding  prolonged,  are 
•xpreMlj  provided  by  different  laws,'  etc.  We 
may  etmtent  ounelves  with  saying,  that  a 
judgment  >■  in  Pennsylvania  a  lien  on  real 
estate,  by  acta  of  Assembly,  and  the  nature 
and  extent  of  the  lien  arc  according  to  the  pro- 
rtnOB*  0f  these  enactments. 

"In  the  ease  of  Thompson  v.  Phillips,  1  Bald- 
win, XIX  one  of  the  questions  considered  by 
the  Qrcnit  Court  was,  whether  the  State  law 
of  ITBS,  limiting  the  lien  of  judgments  on  real 
ettate  to  five  jears,  was  obligatory  upon  the 
federal  eoorta,  and  it  was  held  that  it  was, 
for  a  variety  of  reasons.  'The  terms  of  the 
aet/  it  was  said,  'extend  to  all  judgments,'  in 
any  eonrt  of  record,  'within  this  State,  and  are 
broad  enoDgh  to  take  in  those  of  this  court. 
It*  object  is  declared  to  be  to  prevent 
KSt*]  'the  risk  and  inconvenience  to  pur- 
ehaaera  of  real  estate,  b^  suffering  judgments 
to  temain  a  lien  for  an  indifferent  time,  with- 
ost  any  process  to  continue  or  revive  the 
taine.  which  applies  in  whatever  courts  such 
^gments  are  rendered.  We  cannot  consider 
It  as  a  mere  process  act;  it  ii  a  part  of  a  great 
■yatem  of  jurisprudence,  for  the  safety  and 
protection  of  purefaaaers,  etc.  The  questions 
ariaing  nndcr  it  are  those  of  property,  title, 
and  the  right  of  purchasers  for  a  valuable  con- 
nderation.  It  cannot  be  doubted  that  this  [aw 
should  be  the  rule  of  decision  in  a  State  court, 
and  it  is  dilEcult  to  perceive  a  reason  why  a 
different  rule  should  be  adopted  in  this  court, 
merely  because  the  plaintiff,  bein^  n  Htixen  of 
anolhrr  *'tate,  may  bring  hia  suit  here  or  in 
IS  L.  ed. 


the  State  courts,  at  Us  option.  Both  the 
courts  administer  the  laws  and  jurisprudence 
of  the  State;  the  rules  of  property  and  title 
are  the  same,  as  well  as  the  modes  of  transmis- 
sion by  judicial  process;  all  regulated  by  State 
laws,  there  ought  to  be  one  uniform  course  of 
adjudication  upon  them.'  'That  er  the  sub- 
ject matter  (ingress  possesses  no  constitu- 
tional jurisdiction,  nor  has,  in  any  manner,  as- 
sumed its  exercise.  These  are  subjects  of  in- 
ternal police  and  State  regulation,  over  which 
the  States  have  delegated  no  power  to  the  gen- 
eral government;  on  which  the  States  can  leg- 
islate to  any  extent,  and  in  any  manner  not 
prohibited  by  the  constitution  of  the  State  or 
tbe  Union.'  And  the  judge  sffirmed  that  the 
case  came  strictly  within  the  thirty -fourth  sec- 
tion of  the  Judiciary  Act. 

"Although  the  argument  of  the  court  in  the 
above  case  is  applied  to  a  question  of  limita- 
tion as  to  time,  yet  it  is  apprehended  that  its 
general  doctrines  are  as  applicable  to  a  limita- 
tion in  reference  to  territory  as  to  that  of 
time.  A  restriction  imposed  upon  the  lien  of 
a  judgment  as  to  territory  would  enter  as  fully 
into  questions  of  property,  title,  and  the  rights 
of  purcliasers,  as  that  of  a  restriction  as  to  the 
period  of  its  duration;  and  therefore,  if  tlie 
local  law  is  the  rule  of  decision  in  the  one  case 
in  the  federal  courts,  no  reason  is  perceived 
why  it  should  not  be  in  the  other. 

"But  a  State  Legislature  can  impose  no  rule- 
upon  a  federal  court,  directly  or  indirectly, 
that  cannot  be  sustained  by  the  Constitution 
of  the  United  States,  Such  Legislatures  have 
full  power  over  their  own  tribunals,  where  it  is 
not  controlled  by  the  State  constitution,  and 
they  may  enact  what  rules  they  please  for 
their  government  within  this  limit;  and  if  they 
were  to  abolish  liens  on  real  estate  altogether,, 
obtained  through  the  medium  of  judgments,  I 
apprehend  the  United  States  courts,  in  accord- 
ance with  the  doctrines  uf  the  cases  quoted, 
would  be  'bound  by  it.  But  if  a  State  [•540 
were  to  restrict  the  liens  of  all  judgments  ob- 
tained in  courts  of  record  to  the  counties  in 
which  they  were  recovered,  it  might  well  be 
doubted  if  the  federal  courts  would  be  bound 
by  such  enactment,  literally  construed;  for,  in 
that  case,  the  lien  of  a  judgment  in  these 
courts  would  be  excluded  from  every  county 
composing  the  district  except  ttiat  in  which 
the  court  might  be  located.  This,  therefore, 
would  form  a  different  rule  for  the  federal 
courts  from  that  which  would  operate  upon 
the  State  conrts.  The  rule  in  the  supposed 
case,  it  may  be  observed,  can  have  no  refer- 
ence to  locality,  as  distinct  from  the  juris- 
diction  intended  to  be  acted  upon,  and  the 
term  'county,'  used  in  this  connection,  would 
be  deemed  merely  a  word  used  to  designate 
the  known  limits  of  a  given  jurisdiction,  and 
would,  by  applying  the  rule  instead  of  a  par- 
ticular word  to  the  federal  courts,  embrace- 
the  district.  If  such  would  not  be  the  construc- 
tion, there  would  be  no  uniformity  of  decision 
between  the  federal  courts  and  those  of  the 
State,  and  the  evils  potnlcil  out  in  the  case 
in  1  Baldwin,  273,  as  likely  to  arise  out  of  a 
collision  between  the  State  and  federal  tribu- 
nals would  be  without  remedy.  The  State  laws 
cannot  be  made  to  have  any  special  and  direct 
iicaring  upon  the  I'liited  State  tribunals.  Thi? 
latter  merely  administer  the  laws  of  the  Stnle- 
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M  tli«7  find  tbem,  and  bemiue  they  are  the 
laws  of  the  State;  but  a  law  that  would  oper- 
ate upon  a  federal  court  exclusivelj,  ao  as  to 
TpfltrBin  its  action  or  the  efiicaey  of  its  judg- 
ments brynnd  the  restraints  imposed  upon  the 
State  courts,  could  ficarcely  be  called  a  Stale 
law;  and  it  might  well  be  doubted  if  there 
would  be  any  obligation  upon  the  federal 
courts,  either  under  the  thirty-fourth  section 
of  (he  Judiciary  Act,  or  any  acknowledged 
prineiple,  to  observe  its  provisionF".  This  is,  how- 
ever,  supposing  a  difTiculty  that  does  not  exist. 

"But  it  appears  that  Congress  has  legislated 
upon  the  subject  of  liens,  so  far  as  to  desig- 
nate the  period  when  liens  on  judgments  shall 
cease.  By  the  Act  of  July,  1840,  c.  20,  sec.  4,  it 
is  provided,  'That  judgments  and  decrees  there- 
after rendered  in  the  circuit  and  district  courts 
of  the  United  States,  within  any  State,  shall 
eesBG  to  be  liens  on  real  estate,  or  chattel!*  real, 
in  the  same  manner  and  at  like  pvrioda  as 
judgments  and  decrees  of  the  courts  of  such 
State  now  cease  by  law  to  be  liens  thereon,' 

"These  words  may  be  broad  enough  to  com- 
prehend liens  in  cither  relation,  as  reparda  ter- 
ritory or  duration,  but  the  word  'now'  used  in 
the  act,  according  to  the  construction  given  to 
the  Process  Act  In  the  federal  courts,  would 
confine  its  action  to  the  slate  of  things  in  the 
several  States  to  which  it  refers  as  existing 
at  the  time  of  Its  passage. 

841*]  "'However  this  may  bo,  the  act  clear- 
ly recognizes  the  existence  of  liens  on  judg- 
ments in  the  federal  courts,  and  as  it  requires 
that  they  shall  cease  in  conformity  to  the 
State  laws,  it  is  just  to  infer  that,  in  the  con- 
templation of  Congress,  they  exist  in  con- 
formity to  the  same  laws,  and  in  this  recogniz- 
ing the  doctrine  held  by  the  courts. 

"The  forefioiiig  decisions  have  a  benring  on 
the  case  under  consideration  too  obvious  to  call 
for  any  remark;  and  what  remains  to  be  said 
may  therefore  be  said  very  bfieHy. 

*'As  regards  Pennsylvania,  the  statute  of  6 
George  11.  was  never  in  force  that  I 


for  several  years  befoie  the  passage  of  the  for- 
mer act,  and  superseded  it.  No  loral  laws 
existing  in  the  colonies  of  New  York,  Virginia, 
Maryland,  and  others,  the  British  statute  be- 
i-ume  the  law,  and  the  conslruction  it  receivi'd 
varied  more  or  less  in  the  several  jurisdiction*!. 
Hiiw  far  the  doctrine  of  lien,  as  it  grew  up  ia 
rennsylvania,  was  dependent  upon  the  con- 
struction given  in  Englund  to  the  statute  of  1 
Edward  I.,  which  gave  the  writ  of  elegit,  I  am 
not  able  to  trace.  But  that  a  judgment  in 
rennsylvania  hus  been  uniformly  held  to  be  a 
lien  per  se,  liable  to  no  suspension  or  inter- 
ruption from  any  cause  short  of  satisfaction,  or 
itM  equivalent  in  law,  for  a  very  long  time, 
admits,  1  think,  of  no  doubt. 

"We  therefore  lind,  that  the  judrrments  of 
courts  of  record  of  the  several  SInlei!  have  liens 
attached  to  them  binding  real  estate,  hut  hav- 
inK  their  origin  in  dilTerent  sources,  nnd  there- 
fore varying  in  their  effects;  and  lluit  the  local 
law  is  universally  adopted  in  I  he  fi-.li-ral  courts 
in  the  decision  of  local  qnestions,  nnd  evpccially 
llio.-c  havin-:  eonneetiim  with  real  estate;  anil 
lliiit  the  groiuiils  upon  which  the  hical  laws 
hnvc  been  sihiptcil  have  varied.  In  Ohio,  judg- 
mi'uts  of  the  federal  courts  are  held  to  be  liens, 
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lieeause  these  courts  have  adopted  thaflxecatton 
Taws  of  the  State.  In  New  York,  Virginia,  and 
Either  States,  because  of  the  operation  of  the 
I'roeess  .Vet;  and  in  Maryland,  necauae  a  judg- 
ment is  a  lien  per  se. 

"Is  Pennsylvania  an  exception  to  this  other- 
wise universal  rule?  The  only  statutory  linl- 
Intion  of  the  liens  of  judgments  in  Pensyl- 
vnnia,  as  regards  territory,  is  the  Act  of  1799, 
which  has  been  heretofore  referred  to,  and  that 
act  is  confined  in  its  operation  expressly  to  tha 
supreme  and  circuit  courts  of  the  State,  and 
cannot  be  extended,  by  any  construction,  so  as 
to  affect  such  liens  on  tha  jndgmenta  of  aay 
other  courts. 

"The  case  of  Whita  T.  Hamilton  held  the  doc- 
trine that  the  lien  of  judgments  in  the  Supreme 
Court  extended  throughout  "the  State.  ["64S 
because  the  jurisdiction  of  the  court  was  thus 
cMtnisive,  'The  same  rule  has  been  adopted 
with  regard  to  all  other  courts  of  record  of  ttke 
State,  without  any  special  legislation  in  refer- 
ence to  the  subject  of  liens,  but  as  an  Incident 
to  the  jurisdiction.  In  all  the  county  eonrta, 
there  is  no  other  reason  perceived  why  judg- 
ments obtained  in  them  are  liens  throughout 
the  county,  hut  the  fact  that  their  juriedicticm 
extends  throughout  the  county.  The  mere  aet 
of  creating  a  court  of  record,  and  specifying 
the  limits  of  its  jurisdiction  by  State  author- 
ity, extends  the  liens  of  judgments  thrau^ont 
these  limits;  and  the  application  of  the  sama 
rule  to  the  circuit  courts  of  Pennsylvania  mnat, 
in  accordance  with  received  principles,  be  at- 
tended with   like  resulta. 

"If  this  ia  not  the  rule  In  the  caae  under 
consideration,  what  is  the  limit  as  to  territory 
of  the  lien  of  a  judgment  in  the  federal  eoaita 
of  this  Stater  That  a  lien  of  some  extent 
attaches  upon  such  judgment  has  been  shoWB 
by  the  authority  of  decided  cases,  and  by  fair 
inference  from  acts  of  Congress.  What,  than, 
is  its  territorial  extentT  Philadelphia  County, 
where  this  court  holds  its  sessions,  is  no  mora 
(  s)iecinlly  within  its  jurisdiction  than  Lancaster 
County,  or  Berks,  or  Northampton,  or  aM 
other  county  of  the  district.  Tbey  are  aU 
alike,  and  equally  within  the  territory  asaigned 
to  the  jurisdiction  of  the  court,  and  to  erery  in- 
tent and  purpose  arc  equally  within  its  judirial 
action;  and  the  snmc  cause  of  argument  that 
wiiuld  go  to  exclude  the  lieu  of  a  judgment  of 
this  court  from  Lancaster  County,  would  ex- 
clude it  from  every  county  of  the  district,  or, 
in  other  words,  would  extinguish  it. 

"Nor  is  it  readily  perceived  how  a  lien  on 
land  can  be  obtained  in  Pennsylvania  through 
judicial  action,  unless  it  attach  upon  a  iudg- 
mont.  In  1  Baldwin,  2113,  the  judge,  in  distin- 
guishing between  the  effect  of  an  execution,  in 
its  operating  as  a  lien  on  real  or  per^>anal  «a- 
tate,  says:  '.\b  to  land,  the  lien  attaches  by  ttt 
judgment,  and  remains,  though  no  levy  bt 
made.  The  .slierifl  has  no  right  to  Uke  posses- 
sion, or  to  enter  upon  it  to  make  •  levy;  and 
after  levy,  he  has  neither  the  right  of  posaw- 
sion.  of  property,  or  power  to  sell  an  estate  at 
freehold  in  defendant,  if  the  property  be  in^ 
proved,'  etc.  So  in  1  Peters,  388.  it  ia  hdd, 
Ihnt  'the  lien  by  a  general  judgment  on  laai 
•."ives  the  right  to  levy  on  the  same,  to  the  ex- 
elusion  of  adverse  interests;  and  such  le»y, 
when  made,  reliitea  back  to  the  time  of  tkt 
judgmenL' 
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"If  land  can  onlf  be  IsTJed  by  virtue  of  th« 
lica  obtained  through  the  judgment,  then  the 
eiiatrnce  of  the  lim  ia  necesHiry  to  sustain  the 
leiy-,  and  if  tha  doctrine  be  true,  that  no  lien 
S4S*]  'attaehea  upon  a  judgment  of  this  court, 
er  that  mch  lien  doe*  not  extend  to  Lancaster 
Oaontjr,  then  was  there  nothing  to  Busts.in  the 
cxecntion  on  which  the  land  waa  «oId,  and  the 
Koney  raised,  which  is  now  the  subject  of  con- 
KDTeray,   and   the   whole   proceedings  in   thftt 

■And  it  may  be  added,  that  all  the  reaiions 
alleged  for  adopting  the  local  law  of  lien  by  the 
federal  courts  apply  to  judgments  in  this  case. 
For,  Ist,  the  courts  have  adopted  the  execution 
law>  of  this  State,  as  fully  as  in  Ohio,  wliore 
thi*  ia  the  ground  alleged  tor  adopting  the  lien 
law  of  that  State;  2d,  the  I>roce9B  Act  applies 
aa  entire];  to  Pennsylvania  as  to  New  York 
aad  Virginia;  and,  3d,  a  judgment  in  Pcnnsyl- 
*ani«  is  aa  much  a  lien  per  se,  and  forms  a 
mle  of  title  and  property  in  this  State,  as  in 
Maryland,  and  is  therefore  within  the  provi- 
iiona  of  the  thirty-fourth  section  of  the  Process 
Act,  which  ia  the  reason  assigned  for  adopting 
the  lien  Iftw  of  the  latter  Slate. 

The   an^tor,   therefore,   is   of  opinion   that 
the    authorities   quoted   sustain   the    position, 
that  a  judgment  of  this  court  ia  a  lien  upon 
the  lands  of  the  defendant  in  Ifncaster  County; 
and  therefore,  that  the  judgment  creditors  hav- 
ing prior  liens  are  entitled  to  the  fund  in  court, 
liter  payment  of  the  costs  and  expenses  upon 
the  indgmenta  as  far  as  they  may  be  covered 
by  tne  [and,  and  the  expenses  of  this  reference. 
ne  judgneuta  to  be  paid  according  to  their 
prionty,  without  regard  to  the  court  in  which 
tbey  were  recovered,  aa  follows,  to  wit: 
1M5,  Jnaa — .  Judgment  in  the  Dis- 
trict Coart  of  Idncaster  County 
ia  fcTor  of  the  President,  Direct- 
on  and  Company  of  the  Bank 
of  FeBnaylvania,  entered  at  De- 
eenber   Term,   1841,   revived   to 

Jnne  Term,  1S46,  for   924,100.00 

latereat  to  0th  April,  1S47,  the  day 

18H,  Jan.  20-  Judgment  in  the  Cir- 
cnit  Court  of  the  United  States 
for  the  Eastern  District  of  Penn- 
aylrania,  in  favor  of  Richard  H. 
Bayard.  Jan.  20,  1844.  Judg- 
ment for  #17,188.00 

Inteievt    to   0th   April,    1847,   the 
day  of  sale. 

1845,  July  25.  Judgment  of  Lom- 
bard and  Whitmore,  in  the 
•ame  court.    Judgment  obtained 

July  25,  1945,  for  «24,104J17 

tntereat   to    9tb    April,    1847,   the 
day  of  sale. 

tMS,  July  £S.  Judgment  in  favor 
of  the  same  plaintiffs,  in  the 
same  court.  Judgment  obtained 
July  29,  1846,  for  »10,000.00 

1945,   Aug-  24.     Judgment  in  favor 

S44*]  of  the  Bank  of  'Middle- 
town.  Id  the  District  Court  of 
I^ncaater  County.  August  26th, 
1845. 

IStl,  Aug.  28.  And  another  judg- 
ment in  favor  of  the  Kama  plain- 
tilT.  in  the  same  court,  obtained 
.\ng.  28,  184G. 

IB  Ii.  «d. 


The  amount  due  on  both  the  above 
judgments,    aa    ascertained    by 

the  parties,  is $26,5M.4T 

But  from  this  amount  must  be  de- 
ducted any  interest  allowed  in 
the  settlement  of  the  amount, 
between  the  0th  April  and  BUi 
July,  1847,  on  which  last-named 
day  the  settlement  is  dated. 
1345,  Aug.  26.  Judgment  in  favor  of 
the  Dauphin  Deposit  Bank,  la 
the  District  Court  of  Lancaster 
County,   obtained   28th   August, 

1846,  for    12,600.00 

Interest  to  0th  April,  1847. 
1846,  Aug.  30.  Judgment  in  favor  of 
the  President,  Directors  and 
Company  of  the  Farmers'  Bank 
of  the  State  of  Delaware,  ob- 
tained in  the  Court  of  Common 
Fleas  of  Lancaster  County,  for  tl2,OOOJ)0 
Judgment     obtained     August     30, 

1S45. 
Interest  from  August  30,  1846,  to 

9th  April,  1847, 
"All  of  which  is  respectfully  submitted. 

"James  Hepburn,  Auditor." 
Afterwards,  on  the  same  day,  exceptions  to 
the   auditor's  report   were  filed,   which   excep- 
tions are  in  the  words  following,  to  wit: 

"On  behalf  of  the  Bank  of  Middletown  and 
the  Farmers'  Bank  of  Delaware,  we  except  to 
the  report  of  the  auditor  in  this  case,  on  the 
jnvund  that  the  auditor  has  erred  in  deciding 
I  bat  the  judgments  rendered  in  this  court  are  a 
lien  on  the  lands  of  the  defendant  in  Lancaster 
County,    Pennsylvania,    and    in    awarding   the 
proceeds  of  the  sale  of  such  lands  to  said  judg- 
ments, to   the   exclusion  of   the  judgnienta   of 
record  in  the  courts  in  Lancaster  County. 
"B.  H.  Brewster, 
"Charles  B.  Penrose, 
"Attorneys  for  Bank  of  Middletown  and 
Farmer's  Bank  of  Delaware." 
"George  W.  Harris  excepts  to  the  report  of 
the  auditor,  in  the  case  above  referred  to,  in 
awarding  the  money  in  dispute,  *in  the  [*S4S 
said   case,   to   the   judgments   obtained   in   the 
Circuit  Court  against  Henry  M.  Bayard,  instead 
of  the  judgment  of  the  Dauphin  Deposit  Bank 
a^inst  the  snid  Henry  M.  Bayard,  in  the  Dis- 
trict Court   of   tlie   County   of   l£.n<;aster,   the 
same  being  No.  135  of  June  Term,  1845. 

"George  W.  Harris, 
"Attorney  for  the  Dauphin  Deposit  Bank. 
"September  20,  1847." 

On  the  nth  of  October,  1847,  the  exceptions 
were  argued  and  overruled  by  the  court.  The 
report  was  confirmed,  and  distribution  ordered 
in   accordance   therewith. 

The  counsel  for  the  Bank  of  Middletown  then 
moved  the  court  to  allow  the  entry  of  an  ap- 
peal from  the  order  of  the  court  distributing 
the  proceeds  of  the  execution  in  this  case; 
which  motion,  after  the  hearing  of  counsel,  was 
overruled   by   the  court. 

The  counsel  then  filed  an  oflidavit,  made  by 
Simon  Cameron,  the  cashier  of  the  bank,  that 
the  appeal  was  not  intended  for  delay;  and 
caused  Simon  Cameron  and  Alexander  Cum- 
ming  to  enter  into  a  recognizance  for  the  pros- 
ecution of  the  appeal  with  effect.    The  follow- 
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in);  note  waa  attached  to  it  by  the  presiding  ' 
judge,  vii.:  ' 

"N,  B. — The  kbove  affidavit  and  recognizance 
have  been  Bworn  and  acknowledged  before  me, : 
at  the  request  of  counsel,  valeant  quantum  va-  ^ 
leant,  the  court  having  previously  refused,  on 
motion  of  said  counsel,  to  allow  an  appeal,  on 
the  ground  that  the  party  offering  to  appeal 
was  not  entitled  to  such  remedy. 

"October  30,  1847.  R.  C.  Grier," 

On  the  15th  of  November,  1847,  Mr.  Penrose 
moved  that  a  final  decree  or  order  be  entered, 
which  motion  was  overruled  by  the  court. 

On  the  17th  of  November,  1847,  the  follow- 
ing  priecipe  for  a  writ  of  error  nas  filed,  viz.: 
"Henry  AI.  Bayard,  a  Citizen  of  Pennsylvania, 
Plaintiff   in    error,   v.    Israel    Lombard    and 
Charles    O.    Whitmore,    Citiiena    of    Masaa- 
chuaetts,  etc.,  Defendants  in  error. 
"Six^lBBue  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Ppnnsyivania,  to  remove  the  record  and  pro- 
ceeding! in  the  suit  or  action  wherein  the  said 
larael    Lombard    and    Charles    O.    Whitmore, 
citizens   of   the   State    of    MaBsachusetts,    co- 
partners    under     the     firm     of     Lombard     & 
A4  8*]    *Whitmore,    etc.,    are    plaintilfa,    and 
Henry   U.  Bayard,  k  citizen  of   (he   State   of 
Pennsylvania,  is  defendant.  No.  28,  April  Ses- 
sion, 1S45,  including  all  the  Goal  process  issued 
therein,   and    the    proceedings    thereupon,    and 

Srticiitarly  the  decree  of  the  said  Circuit 
urt  making  distribution  of  the  money  raised 
by  the  sale  of  the  real  estate  of  the  defendant, 
the  said  Henry  M.  Bayard,  and  also  the  costs 
taxed  therein,  the  appeal  therefrom,  the  ex- 
ceptions filed  thereto,  and  the  order  of  the 
court  thereupon. 
"Nov.  I7th,  1847.  B.  H.  Brewster, 

"Chas.  B.  Penrose. 
"Atfys   for   Plaintiff   in   error,   and   of   the 
Bank    of     Middle  town,     and     the     Farmers' 
Bank  of  the  State  of  Delaware. 
"George    Plitt,    Esq.,   Clerk    of   Circuit    Court, 
United  States,  E.  D.  P." 

An  afRdavit  and  recognizance  were  filed  on 
behalf  of  the  Bank  of  Middlctown,  tQ  which 
A  memorandum  was  attached,  similar  to  the 
one  just  mentioned. 

Upon  the  writ  of  error  thus  issued,  the  case 
came  up  to  thia  court.  The  following  assign- 
ment of  errors  was  filed; 

Errors  Assigned. 

1.  The  court  erred  in  confirming  the  report 
of  the  auditor  in  this  case,  and  in  ordering  dis- 
tribution according  to  that  report. 

2.  The  court  erred  in  ordering  distribution 
of  the  fund  raised  by  the  sale  of  real  estate,  in 
L«jicaater  County,  to  be  made  to  judgments  en- 
tered of  record  in  the  said  Circuit  Court,  in  the 
County  of  Philadelphia,  instead  of  to  the  judg- 
ments in  favor  of  the  Bank  of  Middlctown  and 
the  Farmers'  Rank  of  Delaware,  respectively 
entered  of  record  in  the  County  of  linciister, 
which  were  liens  on  the  land  sold. 

3.  The  court  erred  in  assuming  jurisdiction 
to  make  an  order  for  the  distribution  of  the 
fund,  raised  by  the  sale  of  the  real  estate  of 
the  defendants  below,  among  the  judgment 
rreditors  of  the  defendants,  some  of  <iuch 
creditors  having  judgments  of  record  in  tha 
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State  courts  of  the  Coonty  of  L*Beaat«r,  aai 
in  refusing  to  the  Bank  of  Hiddletown,  one  of 
these  creditors,  an  appeal  to  the  Suprcm* 
Court  of  the  United  States,  under  the  Act  of 
the  General  Assembly  of  the  Commonwealth  of 
Pennsylvania,  passed  the  10th  April,  182T,  en- 
titled "An  Act  relative  to  the  distribution  of 
money  arising  from  sheriffs'  and  coroner*' 
sales,"  etc.,  which  gives  such  jurisdiction  to 
State   courts. 

4.  The  court  erred  in  overruling  the  excep- 
tions to  the  costs  taxed  by  the  clerk  [*&4? 
of  the  court,  and  in  allowing  the  sum  of  two 
hundred  and  fifty  dollars  to  the  auditor,  and 
a  commission  to  the  clerk  on  money  not  de- 
posited in  court,  amounting  to  the  sum  of  ■ 
,  to  be  deducted  from  the  fund. 

G.  The  court  erred  in  refusing  to  entar  ft 
final  decree  in  the  case. 

Filed  7th  January,  1848. 

The  case  was  argued  by  Mr.  Biew(t«I  for 
the  plaintiff  in  error,  and  Mr.  John  H.  RMd  for 
the  defendants  in  error. 

Both  the  counsel  went  into  an  elaborato  in- 
vestigation of  the  nature  and  extent  of  a  Uib 
upon  land  created  by  a  judgment  in  the  Clraiit 
Court;  but  as  the  decision  of  this  court  rested 
upon  a  collateral  point,  it  is  not  deemed  necet-  { 
sary  to  take  further  notice  of  these  arguments. 
The  right  of  appeal  was  more  briefly  diacuwed. 

Mr.  Biewatei,  for  the  plaintiff  in  error,  thns 
noticed  that  point; 

The  fifth  exception  is,  that  the  court  emd 
in  refusing  to  enter  a  final  decree  in  the  ease. 

The  plaintiff  in  error  contends  that  the  de- 
cree rendered  in  this  case  was  in  the  nature  of 
a  final  and  absolute  decree  and  judgment,  and 
as  such  upon  it  a  writ  of  error  or  an  appal 
will  lie,  under  the  twenty-second  section  i»  the 
statute  of  178!).  In  Pennsylvania,  at  one 
time,  by  the  practice  of  our  courts,  wben  tb* 
sheriff  was  ruled  to  pay  into  court  money  aris- 
ing from  the  sale  of  real  estate,  all  disputf* 
lietwcen  conflicting  claimants  were  heard  by 
the  court  itself;  this  becoming  a  burden  npoa 
the  courts,  they  adopted  the  method  of  refer- 
ring these  questions  to  auditors,  whose  de- 
cisions were  reported  to  the  court  by  whoM 
they  were  appointed;  this  continued  until  IBZT, 
when  the  following  statute  was  passed: 

"In  all  eases  of  sheriff's  or  coroner's  sals, 
where  there  are  or  may  be  disputes  about  the 
distribution  of  moneys  arising  therefrom,  tbt 
respective  courts  of  common  pleas,  distriet 
courts,  and  eourts  of  Nisi  Pniis  within  tUs 
Commonwealth,  are  hereby  declared  to  have 
full  power  and  authority  to  hear  and  determine 
all  such  eases  according  to  law  and  equity.' 
Act  Of  16th  April.  1827.  Pamph.  L*ws.  471. 

By  this  statute,  if  an  issue  in  fact  was  raind 
and  tried  by  a  jury,  the  judgment  in  the  issue 
was  subject  to  a  writ  of  error,  and  if  decided 
by  the  court  without  the  intervention  of  a 
jury,  the  party  ajcgrieved  by  the  decision  might 
appeal  to  the  Supreine  Court. 

•The  court  in  this  very  case  adopted  [*I4I 
the  method  of  practice  used  in  the  State  ooncts 
under  this  statute  of  1827,  and  by  appaintinf 
an  auditor  to  distribute  the  money,  they  have 
ini'orporated  the  provisions  of  the  statute  into 
their  <*ode  of  practice,  and,  as  the  plaintiff  sl- 
li-);en.  thereby  adopted  the  whole  of  the  stat- 
ute, which,  as  tias  been  before  said,  gave  • 


writ  of  emr  and  an  appeal  to  tlw  Bupremo 
Conrt  of  the  8tat«a.  That  itatnte  of  PennsjI- 
Tanis  in  effect  makaa  Bnch  a  decree  of  the  court 
a  final  judgmeot,  and  a*  the  parties  and  their 
rights  are  concluded  bj  it,  they  are  entitled  to 
tlw  advantage  of  a  bearing  in  a  court  of  re- 
view. The  Act  of  Con(;reaa  of  182S  authorizea 
lliia  adoption  of  our  State  practice,  and  by  its 
adoption  the  Pennsj-lvama  Act  of  1S27  has  be- 
come a  part  of  the  law  of  the  Circuit  Court. 
Uayberry  v.  Thompsoi  5  Howard,  128;  Boyle 
*.  Zacharic,  6  Peter*,  648. 

Mr.  Bead,  for  thv  ni'ii-ndants  in  error,  con- 
tended that  the  case  was  not  regularly  before 
tbii  court. 

1.  It  is  not  here  by  appeal,  nor  are  either  of 
tbt  banks  in  any  manner  parties  in  tbie  court. 
This  baa  been  already  stated. 

£■  A  writ  of  error  does  not  lie  to  the  distribu- 
tion of  money  under  the  sale  of  a  marsha]. 
This  was  the  setlled  law  of  Pennsylvania  prior 
to  the  Act  of  !827.    17  Serg.  4,  Rawle,  27B. 

The  defendant  below  has  no  error  to  com- 
plain of,  because  his  property  is  paid  to  his 
eraditora  in  discharge  of  their  debts,  and  it  ia 
iBBMterial  to  bim  in  point  of  law  which  one 
is  paid  in  preference  to  the  other. 

No  jodgment  creditor  can  sustain  a  writ  of 
error,  beause  he  is  not  a  party  to  the  suit, 
wUek  la  a  common  law  proceeding.  Therefore, 
ndtker  the  Bank  of  Middletown  nor  the  Farm- 
en*  Bank  of  Delaware  could  bring  this  writ 
ttt  emr,  nor  are  tbey  in  any  manner  parties 
tkncto. 

Tkeaa  pointa  are  made  aa  a  matter  of  duty 
to  tka  CMnt,  bnt  tbe  defendants  in  error  have 
the  fnllMt  reliance  on  tbe  correctness  of  the 
daabriea  of  the  Circuit  Court  upon  the  real 
quMtJM  in  the  cause. 

Mr.  Jnatiee  Grier  delivered  the  opinion  of 
tb>  eowt: 

TUa  eaae  has  been  brought  here,  both  by 
«TTt  of  error  and  appeal,  for  the  purpose  of  re- 
viewing the  decision  of  the  Circuit  Court  for 
tke  Euteni  District  of  Pennsylvania,  witb  re- 
•peet  to  the  lien  of  judgments  obtained  in  that 
eoort.  But  as  we  are  of  opinion  that  the  rul- 
iRg  of  the  Circuit  Court  on  this  subject  is  not 
IKoperly  before  ue  on  tbe  record,  we  cannot 
•4t*]  consent  to  "volunteer  an  expression  of 
oar  judgment  upon  it,  however  much  it  may  bo 
deaind  by  the  parties. 

A  brief  etatement  of  the  history  of  the  case, 
and  of  the  peculiar  practice  of  the  courts  of 
Peonaylvania  on  this  subject,  will  make  it  ap- 
parent that  the  decision  of  the  court  below  '~ 
volviag  this  question  ia  not  properly  before 


more  obtained  a  judgment  against  Bayard,  the 
nominal  plaiutiff  in  error  in  this  case,  on  a 
bond  for  $62,420,  conditioned  for  the  payment 
of  $31,210.  An  execution  on  this  judgment 
was  issued,  returnable  to  April  Term.  1846,  on 
wbicb  the  marshal  returned  a  levy  on  certain 
lands  of  the  defendant  situate  in  Lancaster 
Connty,  and  within  the  Eastern  District  of 
Pauuflvania.  An  inquisition  was  held,  and 
tbe  property  condemned,  according  to  the  prao- 
lice  and  laws  of  that  State.  A  venditioni  ex- 
ponas was  afterwards  issued,  on  which  the 
marshal  returned,  that  he  had  sold  the  prop- 


erty  levied  on  for  tbe  sum  of  $61,200.  These 
proceedings  are  admitted  to  be  all  regular,  and 
according  to  law. 

In  Pennaylvania,  a  judicial  sale  discharges 
the  land  aold  from  all  hens,  eicept  (now)  prior 
mortgages.  When,  therefore,  land  ia  once  sold 
on  execution,  and  converted  into  money,  all 
persons  who  claim  to  have  liens  upon  it  by 
judgment  or  otherwise  (with  a  few  exceptions) 
are  compelled  to  follow  the  money  or  lose  their 
security.  Hence  it  often  happens  that,  when 
money  is  made  by  sale  of  land  on  a  junior  judg- 
ment, the  plaintifl'  does  not  obtain  satisfaction, 
and  is  sometimes  involved  in  a  fresh  litigation 
with  creditors  claiming  to  have  prior  liens.  In 
these  contests  the  defendant  is  usually  an  in- 
different speotator.  For  many  years  there  was 
no  settled  practice  aa  to  the  mode  in  which 
these  new  disputes  should  be  litigated. 

In  some  districts  the  sheriff  paid  tbe  money 
in  his  hands  to  such  parties  as  be  thought  best 
entitled  to  it,  and  took  an  indemnity  against 
other  claimants,  wlio  were  thus  compelled  to 
seek  their  remedy  by  suit  on  his  bond.  In 
other  districts,  the  sheriff  avoided  responsi- 
bility by  paying  the  money  into  court,  and 
leaving  the  claimants  to  settle  their  contro- 
versies in  such  manner  as  the  court  might 
order,  or  the  parties  elect.  In  such  cases,  the 
court  usually  disposed  of  the  money  on  tbe 
motion  of  the  parties  interested,  by  ordering 
the  liens  to  be  paid  in  the  order  of  their  pri- 
ority, as  certified  by  tbe  clerk.  But  as  it  not 
unfrequently  happened  that  the  junior  judg- 
ment creditors  contested  the  validity  of  the  lien 
of  the  older  judgment,  because  it  was  not  regu- 
larly revived,  or  for  other  reasons;  or  chal- 
lenged it  for  fraud  *and  collusion;  or  [*550 
insisted  that  it  had  been  paid  in  whole  or  in 
part,  it  became  necessary  tbat  the  court  should 
in  some  way  try  and  decide  these  questions 
thua  raised  by  new  parties  before  any  proper 
disposition  could  be  made  of  the  money.  In 
such  cases,  where  the  counsel  expected  ques- 
tions to  arise  which  they  might  desire  to  have 
reviewed  by  writ  of  error,  they  took  care,  by 
the  form  of  an  amicable  action,  or  by  case 
stated  in  the  nature  of  a  special  verdict,  to 
shape  the  proceedings  in  such  form  and  with 
such  parties  that  a  writ  Of  error  would  lie  in 
favor  of  those  who  felt  aggrieved  by  the  de- 
cision of  the  court. 

But  it  was  conceded  by  all,  that,  if  the 
money  was  distributed  by  the  court  on  motion, 
a  writ  of  error  could  not  reach  the  proceeding, 
and  the  deciiiion  of  the  court  was  conclusive  on 
all  parties.  See  Grati  T.  Lancaster  Bank.  17 
SerK.  4  Rftwie.  270. 

Such  was  the  practice  in  the  courts  of  Penn- 
sylvania, till  the  year  1827,  when  an  act  of 
Assembly  was  passed,  requiring  the  court  to 
direct  an  issue  in  such  cases,  at  thr  request 
of  any  claimant,  and  to  give  notice  to  all  per- 
sons interested;  and  allowing  a  writ  of  error 
where  the  issue  was  tried  by  a  jury,  and  an 
appeal  when  the  question  was  submitted  to 
the  court. 

In  tbe  case  before  us,  the  marshal  paid  the 
money  into  court,  and  motions  were  made  by 
the  Bank  of  Middletown  and  others  for  leave 
to  :nke  it  out  of  court,  which  were  reiisted  by 
Lombard  and  Whitniore,  the  plaintiffs  in  thr 
Tbe  court  appointed  an  auditor  tn 
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make  report  ma  to  the  partiM  entitled  to  the 
money,  with  direetiona  to  give  notice  to  all 

parties  concerned.  The  auditor  made  a  report, 
giving  a  preference  to  the  judgments  accord- 
ing to  their  priority  in  time.  The  Bank  of 
Middletonn,  and  others  who  had  junior  judg- 
ments in  the  State  courts  of  Lancaster  County, 
excepted  to  the  report,  allegiog  that  judgments 
in  the  Circuit  Court  of  the  United  States  were 
not  liens  on  the  lands  of  defendant  in  I^n- 
caster  County,  or  out  of  the  County  of  Phil&- 

This  exception  waa  overruled  by  the  court, 

and  the  report  of  the  auditor  confirmed.  From 
this  decision  of  the  court  the  Bank  of  Middle- 
town  appealed,  end  on  suggestion  of  a  douht 
by  the  court  whether  an  appeal  would  lie,  a 
writ  of  error  was  also  sued  out  by  counsel  pro- 
fessing to  act  "as  attorneys  for  plaintia  in 
error,  and  for  the  Bank  of  Middletown  and  the 
Farmers'  Bank  of  Delaware." 

But  no  errors  have  been  assigned  in  this 
court,  to  the  judgment  or  execution,  on  belialf 
of  the  plaintiff  in  error.  As  against  hini,  all 
the  proceedings  are  admitted  to  be  regular  and 
551*]  'legal.  It  is  a  matter  of  indiftercnce  to 
him  whether  the  money  raised  by  the  sale  of 
his  lands  on  the  execution  is  awarded  to  de- 
fendants in  error  or  to  the  bitnks.  The  assign- 
ment of  errors  in  this  case  is  on  behalf  of  per- 
sons who  are  not  parties  to  the  record,  and  of 
a  matter  arising  after  execution  executed,  on  a 
motion  by  strangers  to  the  judgment  and  pro- 
ceedingH,  and  an  order  of  the  court  disposing 
of  certain  funds  in  their  posaession  accidental- 
ly connected  with  this  record. 

It  is  a  well-settled  maxim  of  the  law,  that 
"no  person  can  bring  a  writ  of  error  to  reverse 
a  judgment  who  is  not  a  party  or  privy  to  the 
record."  "A  writ  of  error  lies  when  a  man  is 
grieved  by  an  error  in  the  foundation,  proceed- 
ing, judgment,  or  execution"  in  a  suit.  Co. 
Lit.  288,  bi  see,  also,  Boyle  v.  Zaclmrie,  6 
Peters,  655,  and  cases  cited.  The  jud^-ment 
or  order  of  the  court  on  a  summary  motion,  or 
a  collateral  question  ariF^ing  like  the  present 
on  the  suggestion  of  a  third  party,  is  not  re- 
exam  inable  on  a  writ  of  error  issued  on  the 
jud},'ment  with  which  it  may  iiappen  to  be  con- 
nected. 

The  Circuit  Court  of  the  United  States  has 
adopted  the  forms  of  process  in  execution  of 
the  State  courts,  and  the  laws  and  practice  of 
Pennsylvania,  for  taking  lands  on  execution 
and  disposing  of  their  proceeds.  But  it  is  not 
a  conseiiuence  of  their  adoption  of  them  that 
the  modes  of  reviewing  the  decisions  of  the 
Circuit  Court  by  this  court  should  be  con- 
formed to  the  laws  or  practice  of  the  State. 
fiiT  it  cannot  be  pretended  that  acts  of  As- 
'I'nibly  of  Pennsylvania  can  give  jurisdiction 
U)  this  court  not  to  be  found  in  llic  Cimstitu- 
Uuii  and  acts  of  Congress  of  the  United  Stales. 

The  alisence  of  courts  of  equily  in  Pennsyl- 
viinia  has  compelled  them  to  adopt  modes  of 
)irai'tice  in  their  courts  of  cummon  law  anoma. 
iiius  in  their  character,  ami  unnei'cssary  in  a 
I'Ourt  possessing  the  full  powers  of  a  court  of 
rbuncery.  An  appeal  to  this  court  is  given  in 
ihiincery  cases  alone.  And  the  writ  of  error 
;,iven  by  the  Judiciary  .Act  is  governed  by  the 
lirovisions  of  that  act  and  the  prineiplps  of  (lie 
•  uinmun  la»',  as  regards  the  jud;:meiits  and 
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questioni  wbicb  may  be  revietred  under  H. 
The  persons  complaining  in  this  case  ilionld 
hare  filed  their  bill  in  equity,  or  stated  an  is- 
sue in  due  legal  form,  with  proper  parties,  Mt- 
ting  forth  the  merita  of  their  respective  claima, 
if  they  intended  to  proBecat«  an  appeal  or 
writ  of  error  to  thia  court.  This  could  have 
been  done  with  leaa  expense  and  troubl*,  and 
in  less  time,  than  in  the  mode  pursued.  But 
having  submitted  the  question  on  wbicb  their 
claim  depended  to  the  court  below,  on  a  moticm 
collateral  to  the  record,  the  decision  of  that 
court  is  final  and  conclusive,  and  cannot  be  re- 
viewed by  this  court. 

'Therefore,  as  no  error  appears  on  the  [*&SS 
record,  the  judgment  of  the  Circuit  Court  mnat 
be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  coata. 


WILLIAM  GHISELIN. 

Protest — notice  to  indorser — inquiries  U  to 
residence — due  diligence — auhsequeut  knowl- 
edge of  true  resideucB. 


(he  holder.  rfeTdlag  In  AteiHDdi 


exchanfe  bransht  tl 

'-[a.  snlDst  the  la 

UarylBDd.  the  bU 


lnB  Mm  Dotlce  of  Ibe  dlsUonor  ot  tbe  biMi'tbat  U 

llkelT  to  fcnow  where  tbe  resideace  ot  Uia  ladorssr 

Wbere  a  notice  Is  sent,  atter  the  eierclse  ot  doe 
diligence,  a  rlibt  of  acHoa  ImmedlalelT  srcrue*  t* 
the  boliler.  and  subsequeat  Intormatlon  aa  to  tht 
true  reaideoce  at  tbe  lodorser  does  not  render  K 
necessar;  for  tbe  holder  to  seod  blm  another 
aollce. 

THIS  case  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Maryland,  upon  a  certifleate  of  division  in  opin- 
ion bclween  the  judges  thereof. 

It  was  a  suit  brought  by  Lambert  and  Ue- 
Kenzie,  carrying  on  business  as  partners  in 
Alexandria,  Virginia,  against  William  GhiseliM, 
the  indorser  of  the  following  bill  of  exchaoK": 
[Stamp  75  ccnts.l  April  21,  1848, 

Ninety  days  after  date  pay  to  the  order  a* 
William  ChiHelin  Hfteen  hundred  dollara  -fX 
value  received,  and  charge  the  aame  to  account 
of  your  obedient  servant, 

Bobert  Chisel  in. 

To    John    K.    Hagruder    &    Son.    Baltimol^ 

XiiTK,-  Notice  o(  demsrut.  nonpajment,  proteet, 
liii.v  Klven,     New  York  Ktalote  as  to  horidiijs.     Sec 

ti"i.-   to   -11    I..U,.\  "    "* 
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(Indoncd)  John  B-  M^ruder  A  Son. 
(Indoned)  Witliam  Ghiselin,  Lambert  &.  Uc- 

Paj"  to  the  order  of  C.  C.  Jamiaon,  Cashier. 
John  Hoff,  CuBhier. 

Jamison  wu  the  caahier  of  the  Bank  of  Balti- 
BS3*]  more,  wbo  'caused  the  bill  to  be  pre- 
•ented,  when  due,  to  the  accejitora  in  Baltimore, 
and  to  be  protested  for  nonpnj'iiicnt. 

In  November,  1847,  the  cause  came  on  for 
trial  in  the  Circuit  Court,  wiien  the  plaintilTs 
offered  the  bill  in  evidence,  together  with  the 
notarial  protest. 

The  plaintiffs  then  further  gave  in  evidence, 
br  Willian  B.  Lambert,  a  competent  witneaa, 
that  on  the  24th  day  of  Jul;,  IS4G,  be  waa  the 
an j slant  clerk  in  the  counting-house  of  the 
plaintiffs,  who  were  then,  and  still  are,  doing 
business  in  Alexandria,  now  in  the  State  ot  Vir- 

5ini«,  nnder  the  name  and  at.vie  of  Lambert  II 
EcKenxie;  and  that  on  the  said  24th  day  of 
JdIj,  1846,  the  witness  saw  inclosed  in  a  k-tter 
addressed  to  the  defendant,  at  Nottinfrhani, 
Ifaryland.  the  original  notice,  whereof  the 
|aper  marked  A  is  «  true  copy. 

Copy  of  Notice  of  Protest. 
(Copy  A.)  "Baltimore,  Julv  23,  1846. 

"Mr.  William  Ohiaelin— Sir :  Please  to  take 
aotiee  that  Robert  Ghiselin's  bill  of  exchange 
on  JohD  R.  Magnider  t  Son,  for  $1,600  (by 
them  accepted),  dated  April  21,  1S46,  and  pay- 
able nine^  days  after  date  to  your  order,  and 
fay  yon  indorsed,  is  delivered  to  me  by  tbe  Presi- 
de!^ Directors  and  Company  of  the  Bank  of 
Baltimore,  to  be  protested  for  nonpayment;  and 
the  Hune  not  being  paid,  is  protested,  and  will 
be  retnraed  to  tbe  said  president,  dirfctora  and 
company,  and  that  you  are  held  liable  for  the 
payment  thereof. 

"Samuel  Femandia,  Notary  Public." 
nat  aaid  witness  on  said  day  deposited  the 
•aid  letter  inclosing  tbe  said  notice  in  the  aa^id 
postoSice,  at  said  Alexandria,  in  time  to  go  in 
the  mail  of  that  day. 

And  the  plaintiff  further  gave  in  evidence,  by 
Captain  Thoma*  Travers,  a  competent  witness, 
that  be  arrived  in  his  vessel  at  the  port  of  Alex- 
andria aforeaaid,  early  in  tbe  morning  of  the 
Hid  24th  day  of  July,  1846;  and  that  immedi- 
ately after  Us  arrival  at  the  wharf,  the  plain- 
tiff, Lambert,  inquired  of  him  if  he  knew  the 
reaidence  of  the  defendant;  to  which  said  wit- 
ness replied,  Notttnj^'ham — that  he  resided  at 
Nottingham,  and  a  postolUce  was  kept  there. 

And  further  gave  in  evidence  by  aaid  wit- 
ness, that  he  had  been  engaged  from  the  year 
1821  to  1842  in  sailing  a  vessel,  in  which  the 
plaintiff!  were  part  owners,  between  Notting- 
ham and  Alexandria,  previous  to  1S42;  that 
during  said  time  do  other  vessel  waa  engaged 
regularly  in  trading  between  said  places,  except 
a  vessel  commanded  by  one  Isaac  Wood,  in 
S54*]  'which  the  plaintilTs  were  also  inter- 
ested ;  that  after  1842  there  was  no  vessel  rcg 
nlarl]'  trading  betiveen  Alexandria  and  Not 
tingham,  which  last  place  is  a  small  village  on 
the  head  waters  of  the  Patuxent  River,  in 
Prince  George's  County,  Maryland;  and  that 
up  to  the  time  when  the  witness  ceased  to  trade 
there,  the  defendant  resided  in  Nottingham. 
whera    be  practiced  medicine,  and  had  kept  house 


there,  and  the  said  Travers  had  never  heard  oF 
his  removal  from  thence;  that  he,  the  defendant, 
was  raised  in  the  immediate  neighborhood  of 
Nottinpham,  where  his  brother,  Robert  Ghise- 
tin,  and  his  mother  and  other  relations  resided. 

And  also  fjrtber  gave  in  evidence  by  said 
Travers,  that  he  waa.  in  July,  1840,  well  ac- 
quainted in  Alexandria,  and  knows  of  no  one 
in  said  town  who  waa  better  qualified  to  furnish 
information,  or  was  mare  likely  to  have  fur- 
nished information,  as  to  the  residence  of  the 
defendant,  than  himself;  that  in  1S42  the  ves- 
sel owned  by  the  witness  and  Lambert  &  Mc- 
Kenzie,  and  commanded  by  witness,  as  well  as 
tbe  vessel  commanded  by  Isaac  Wood,  ceased 
to  trade  between  Alexandria  and  Nottingliam. 
and  commenced  trading  or  running  regularly 
between  Alexandria  and  Baltimore  city,  in 
which  trade  they  have  been  ever  since  constant- 
ly engaged,  as  was  well  known  to  the  plaintiffs; 
tUt  since  1842  the  witness  bad  never  been  at 
Kottingham,  nor  seen  the  defendant. 

The  plaintiffs  further  gave  in  evidence,  by 
Isaac  Wood,  a  competent  witness,  that  he  baa 
resided  for  a  great  many  years  in  Alexandria, 
and  is  well  acquainted  with  the  inhabitants 
thereof,  and  be  knows  of  no  one  in  aaid  town 
to  whom  the  plaintiffa  could  have  applied  for 
information  as  to  tbe  residence  of  the  defendant 
more  likely  that  Captain  Travera  to  afford  cor- 
rect information,  or  himself,  wbo  was  absent  at 
tbe  time. 

And  said  witness,  Thomas  Travers,  on  cross- 
examination,  repeated,  that  be  believed  the  de- 
fendant in  1842  resided  in  Nottingham,  and 
was  very  confident  that  he  bad  seen  the  defend- 
ant there  on  several  occasions  in  the  course  of 
the  year  1840,  but  could  not  affirm  positively 
that  he  saw  the  defendant  there  at  any  time 
during  the  year  1839,  1841,  or  1842. 

And  the  defendant  also  proved,  by  Thomas 
S.  Alexander,  that  he  is  well  acquainted  with 
the  defendant,  being  connected  with  him  by 
marriage,  and  knows  the  defendant  moved  from 
Nottingham  in  the  amnmer  of  1839;  that  he 
first  went  to  the  city  of  Annapolia,  distant 
about  thirty  miles  from  Nottingham,  proposing 
that  he  should  remain  there  until  he  bad  found 
a  place  of  permanent  aettlement,  and  that,  hav- 
ing purchased  a  farm  on  West  River,  he  took 
up  his  residence  there  towards  •the  end  [•565 
of  1839;  that  said  witness  had  frequently  been 
at  the  residence  of  defendant  on  West  River, 
and,  from  his  [witness's)  knowledge  of  the  sur- 
rounding country,  would  have  been  prepared 
to  affirm  that  "West  River"  poatofliee  was  the 
poatoffice  of  defendant;  and,  moreover,  that  he 
has  accompanied  the  defendant  to  the  said 
named  postoffice  for  his  (defendant's)  letters, 
and  has  frequently,  prior  to  the  making  and 
indorsement  of  the  bill  on  which  this  action  ia 
founded,  been  informed  by  said  defendant  that 
his  postomce  was  "West  River;"  that  "West 
River"  poatoffice  ia  within  two  miles  of  the 
residence  of  the  defendant,  and  Nottingham  ia 
distant  from  said  reaidrnce  at  least  twelve 
miles;  and  on  cross -exam  in  at  ion,  the  said  wit- 
ness stated  that  defendant  had  relations  resid- 
ing in  and  about  Nottingham,  and  wifnean  w;i3 
satiafipd,  from  slatementsof  defendant  and  olh- 
era,  that  defendant  had  visited  said  relationa 
frequently  since  his  removal  in  1839,  and  that 
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witne»!i  had  seen  him  on  sevi 
said  rclntiona. 

And  defendant  likewiRs  proved,  by  John  R. 
Migruder,  Junior,  one  of  the  acceptors,  that  he 
is  well  acquainted  with  the  defendant,  being 
his  relation;  and  that  John  R.  Magruder.  Sen- 
ior, was  at  one  time  the  conunission  agent  of 
defendant;  that  shortly  after  the  23d  of  July, 
1846  (he  IB  confident  within  a  fortnight,  and  he 
believes  that  it  waa  within  a  week,  thereafter), 
the  plaintilf,  Lambert,  called  at  the  counting- 
house  of  John  R.  Magruder  t  Son,  the  accept- 
flrs,  and  then  and  there  inquired  of  the  witness 
where  the  defendant's  postoffice  was;  the  said 
witness  answered,  he  believed  it  was  West 
River,  but  was  not  certain,  as  John  R.  Magru- 
der &  Son  were  not  at  tliat  time  the  agents  of 
the  defendant,  and  that  he  would  go  out  and 
inquire  of  Battee  t  Sons,  the  defendant's  a);ents 
*t  that  time;  that  witness  accordingly  went 
out,  and  being  informed  by  Battee  &  Sons  that 
West  River  was  defendant's  postoffice,  he  re- 
turned and  communicated  that  fact  to  the  plain- 

tiff- 

The  drawer  of  the  bill  of  exchange,  upon 
which  the  present  suit  was  brought,  it  was  in 
proof,  resided  near  Nottingham,  Prince  George's 
County,  Maryland,  and  that  the  drawers  and  ac- 
ceptors resided  in  the  city  of  Baltimore,  and 
the  defendant  at  West  River,  Anne  Arundel 
County,  Maryland,  and  there  was  at  this  time 
a  daily  mail  between  Baltimore  and  Alexandria. 

Upon  the  testimony  above  stated,  the  ques- 
tion occurred  whether  due  diligence  had  been 
used  by  the  plaintitTs,  the  holders  of  the  bill, 
to  give  to  the  defendant,  the  indorser  thereof, 
notice  of  the  dishonor  of  said  bill. 

Upon  which  question  the  opinions  of  the 
65  6*]  judges  being  opposed,  'the  point,  upon 
the  request  of  the  jilainliiT's  counsel,  is  hereby 
certified  fa>  the  Supreme  Court. 

R.  B.  Taney, 
O.    S.   Heath. 


in  tiffs. 


Upon  this  certificate,  the  ra 
this  court.   . 

It  was  argued  by  hir.  May  for  the  pli 
and   Mr.   Meredith   for  the  defendant. 

Mr.  May  contended,  tliat  from  the  evidence 
it  was  apparent  that  the  plaintiffs  used  due 
reasonable  diligence  to  transmit  the  notici 
the  supposed  poatofJice  .of  the  defendant,  and 
the  following  authorities  will  be  relied  on,  vi 
Harris  v.  Robinson,  i  Howard,  345;  Story 
Promissory  Notes,  sec.  318;  Chitty  on  Bi 
453;  1  Bam,  &  Cress.  245. 

Suppoain(,',  then,  that  the  plaintiffs  used  due 
diligence  when  the^  sent  the  notice,  it  is  im- 
material whether  it  was  received.  Story  on 
Promiasory  Notes,  sec.  328. 

Nor  could  the  evidence  in  this  record,  that, 
some  weeks  after  this  notice  was  sent,  the 
plaintiffs  were  informed  of  the  proper  ofCee  to 
which  it  ought  to  have  been  sent,  have  any  in- 
fluence on  this  question,  because  the  right 
of  action  once  vested  by  reason  of  the  trans- 
mission of  the  notice  after  due  diligence  at  that 
time,  could  not  be  devested  by  subsri  '  ' 
nor  do  the  cases  require  the  trai 
a  second  notice  when  the  first  was  sent  after  due 
dilJRenee. 

Mr.  Meredith,  for  the  defendant,  contended: 

Ist.  That,  upon  tbe  evidence,  the  plaintiffs 
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not  use  due  diligence  to  discover  the  re^ 
dence  of  the  defendant,  ftt  the  time  the  bill 
was  protested,  and  before  they  sent  notice  of 
the  protest  addressed  to  the  defendant  at  Not- 
tingham, Maryland. 

2d.  That  liaving,  a*  was  proved,  ascertained 
within  a  week  or  a  fortnight  after  the  said 
hill  fell  due  and  was  protested,  that  the  de- 
fendant did  not  reside  at  Nottingham,  but  that 
he  resided  on  West  River,  in  Anne  Anmdel 
County,  Maryland,  and  that  West  River  poet- 
oSice  was  the  pcstofiice  at  whifh  the  defendant 
received  bis  letters,  the  plaintiffs  ought  then  to 
have  given  notice  to  the  defendant  of  the  dii- 
honor  of  said  bill,  by  sending  the  same,  ad- 
dressed to  him  at  West  River  postoffice,  or 
otherwise;  and  there  being  no  evidence  that 
they  gave  such  notice,  Ute  plaintiffa  are  not  m- 
titled  to  recover. 

Upon  the  first  point  the  following  r«ter«HM 
were  made:  Chitty  on  Bills,  10th  .Amcrieaa 
from  8th  London  edition,  462,  453,  4M,  aod 
notes;  Story  on  Promissory  Notes,  370,  note  1; 
'Bcveridge  v.  Burgis,  3  Camp.  262 ;  Bam-  [*KSt 
well  V.  Mitchell,  3  Conn.  101 ;  Hill  v,  Varrell, 
3  Greenl.  233;  Story  on  Promissory  Notee,  368; 
Hartford  Bank  v.  Stedman,  3  Conn.  489;  Bank 
of  Utica  V.  Mott,  13  Johns.  432;  Johltaon  t. 
Harth,  1  Bailey,  5.  C.  482;  Chitty  on  Billl, 
433,  488,  489,  460;  Bayley  on  Bills,  ch.  7,  see. 
2,  page  280  to  233,  5th  edit.  1830;  Plaatoa 
Bank  v.  Bradford,  4  Humph.  39. 

Upon  the  second  point,  Chit^  on  Bills,  Muoa . 
pages,  and  451,  462,  and  note  O;  Baldwin  V> 
Richardson,  1  Bam.  t  Cress.  245;  8  E.  C.  L. 
66;  Browning  v.  Kinnear,  1  Gow,  81,  S  E.  C 
L.  471;  Bateman  v.  Joseph,  2  Camp.  Ml; 
Firth  V.  Thrush,  8  Bam.  &  Cress.  387,  IS  S. 
C.  L.  242;  Williams  v.  Bank  of  United  Statca, 
2  Peters,  06,  100;  Galpin  v.  Hard,  3  UeCod, 
304;  Preston  v.  Dayson,  7  La.  Rep.  7;  Sto^ 
ges  V.  Derrick,  Wightwicke's  Exe.  Rep.  7^  77. 

Mr.  Chief  Justice  Tuiey  delivered  the  OflM- 
ion  of  the  court: 

The  facts  upon  which  the  question  oertiflad 
has  arisen  are  not  disputed.  'The  sufficient  of 
the  notice  is  therefore  a  question  of  law.  And 
it  is  of  the  first  importance  to  the  c(»nmcreial 
community,  that  the  rules  which  regulate  Am 
rights  and  liabilities  of  parties  to  negotiable  In- 
struments in  courts  of  justice  should  be  plain 
and  certain,  and  conform  to  the  eetnbluked 
usages  of  trade. 

Two  objections  have  been  taken  to  tbe  mfl- 
ciency  of  the  notice  in  this  case.  IsL  That 
due  diligence  was  not  used  by  the  holder  to  u- 
certain  the  residence  of  the  indorser  before  tke 
notice  was  sent  to  Nottingham.  And  Ed.  U 
reasonable  diligence  was  used  at  that  time.  Jit 
the  information  he  afterwards  received  in  Bal- 
timore imposed  on  him  the  obligation  of  giflEg 
a  further  notice  to  the  defendant  himsuf,  er 
of  sending  it  by  mail  to  his  neareet  and  niMl 
postolTioe. 

As  regards  the  first  question,  the  court  ia  <l 
that   due    diligence 


ittingha 
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between  Alexandria  and  Nottingham  at  tke 
time  of  this  transaction,  and  but  few  perMm, 
therefore,  in  Alexandria  would  be  likelj  to 
know   whether   tbe   defendant   did  or   did  net 
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knt  ««•  not  engaged  in  trade,  but  was  a  physi- 
d«n  residing  in  the  country,  and  it  does  not 

SpcKT  ttu.t  be  wftB  in  the  practice  of  viaiting 
csmndiik,  or  of  having  any  buBincEg  transHc- 
tiona  there.  And  the  proof  is,  th&t  Travcrs. 
of  wbotn  the  holder  inquired,  from  the  nature 
«(  the  trade  in  which  be  had  been  many  years 
tSt*]  'engaged— first  to  Nottinghan  and  aft- 
•rvarda  to  Baltimore — waa  aa  likely  as  any 
«ther  person  in  Alexandria  to  give  the  infor- 
Bation  which  the  plaintilTg  were  seeking  to  ob- 
tain, if  not  more  so.  The  answer  he  rMicived 
was  direct  and  positive,  both  as  to  the  knowl- 
edge of  Travera  and  the  residence  of  the  in- 
doner,  and  he  had  a  right  to  rely  upon  it.  And 
atthonfrh  Travers  was  mistaken,  and  the  notice 
was  not  aest  to  the  nearest  or  usual  poatoifice 
•f  the  defendant,  yet  the  plaintitTa  used  all  the 
dDij^oce  which  the  law  requires,  and  had  suf- 
kicnt  reason  to  beliere  that  the  notice  would 
b«  reeeiTed.  The  liability  of  the  indorser  was 
tfaerrfore  fixed.  The  case  of  Harris  v.  Robinson, 
4  Howard,  345,  is  conclusive  on  this  point. 

The  aeeond  objection  taken  in  the  argument 
kaa  not  been  so  directly  settled  by  judicial  de- 
ouon  on  the  point,  but  is,  we  think,  equally 
clear  npon  eatablisbed  principles. 

We  luTD  already  said,  that  the  liabili^  of 
the  indorscr  was  fixed  by  the  notice  sent  to 
Nottingham.  The  plaintiffs  had  acquired  a 
Tifcht  of  action  against  him  by  this  notice,  and 
mipht  have  brought  their  suit  the  next  dap. 
Could  that  right  l«  devested  by  the  information 
which  waa  aabaequently  given  to  them!  We 
think  not.  and  that  all  of  the  cases  in  relation 
ts  this  tnbject  imply  the  contrary.  The  books 
are  full  of  caaea  where  mistakes  of  this  kind 
have  been  committed,  and  suits  afterwards 
bron^t  when  the  residence  of  the  party  was 
diseoreied.  Yet  it  does  not  seera  to  have  been 
■nppoaed  in  any  of  them  that  a  second  notice 
■a*  nceesaar;,  nor  are  we  aware  that  such  a 
point  baa  ever  been  raised.  Yet  if  a  notice 
thtis  given,  after  diligent  inquiry,  is  not  equiv- 
alent to  actual  notice,  knowledge  subsequently 
obtained  would  be  a  defease  to  the  action,  even 
if  the  bolder  bad  brought  suit  before  he  learned 
what  waa  the  nearest  or  usual  postofGce  of  the 
defendant. 

The  case  of  Firth  v.  Thrush,  8  Barn.  A  Cress. 
387,  which  was  much  relied  on  in  the  argument, 
drpended  upon  different  principles.  In  that 
ca<e,  the  holder  knew  that  notice  had  not  been 
■riven  to  the  indorser.  He  bad  been  engaged  in 
Bialdnf!  inquiries  for  his  residence,  without  be- 
ing able  to  obtain  any  information  upon  which 
be  might  have  acted.  And  the  question  there 
waa  not  whether  a  second  notice  should  be  giv- 
en, but  whether  due  diligence  was  used  in 
•aiding  the  first. 

The  rule  contended  for  by  the  defemlant 
wonid  produce  much  uncertainty  and  difiiciilty 
in  tnnsactions  of  this  kind.  For,  if  a  Si'cuml 
notice  must  be  given,  is  it  to  be  required  in  all 
eaaea  where  there  has  been  an  error  in  the  in- 
formation as  to  the  defendant's  pontonice?  Cer- 
tainly the  practice  of  the  courts  has  been  ottier- 
wiae-'  And  if  it  ii  not  to  be  required  in  all 
■S**]  cases,  'it  wonld  be  impossible  to  fix  any 
eertein  limita  u  to  time  or  circumstances.  The 
It  lb  «d. 


subsequent  information  might  come  to  him  cas- 
ually, when  his  mind  was  occupied  with  other 
engagements;  he  might  not  confide  in  it  as 
much  as  in  Uiat  which  he  had  before  received; 
it  might  come  to  him  in  a  few  days,  or  months 
might  lapse  before  he  obtained  it.  The  rule 
would  be  loose  and  uncertain  in  its  appli- 
cation, and  constantly  lead  to  litigation,  where 
the  residence  of  the  indorser  was  unknown,  or 
an  error  committed  as  to  his  usual  postoffice. 
It  would  also  be  contrary,  the  court  thinks,  to 
the  usages  of  commerce,  and  to  the  uniform 
practice  in  courts  of  justice.  In  the  case  of 
Harris  v.  Robinson,  before  referred  to,  no  sec- 
ond notice  was  given,  nor  did  the  court  inti- 
mate that  any  was  necessary. 

The  taw  does  not  require  actual  notice.  It  re- 
quires reasonable  diligence  only,  and  reason- 
able efforts,  made  in  good  faith,  to  give  It.  And 
if  sulHcient  inquiries  have  been  made,  and  in- 
formntion  received  upon  which  the  bolder  has 
a  right  to  rely,  a  mistake  as  to  the  nearest  post- 
ofiice  or  usual  postoffice  does  not  deprive  him 
of  his  remedy.  He  has  done  all  that  the  law 
requires;  and  the  notice  thus  sent  fixes  the  lia- 
bility  of  the  indorser  as  effectually  as  if  he  had 
actually  received  it.  This  we  think  i*  the  true 
rule,  and  the  only  one  that  can  give  certainty 
and    security    in    transactions    in    oouuneroial 

We  shall  therefore  certify,  that  reasonable 
diligence  was  used  by  the  plaintiffs  to  give  the 
defendant  notice  of  the  dishonor  of  the  bill. 

Order. 

This  canse  came  on  to  be  heard  on  the  tran. 
script  of  the  record  from  the  Circuit  Court  of 
the  United  Statps  for  the  District  of  Maryland, 
and  on  the  point  or  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  was  certified  to  this  court 
for  its  opinion,  agreeably  to  the  act  of  Con- 
gress in  such  case  made  and  provided,  and  was 
argued  by  counsel;  on  consideration  whereof, 
it  is  the  opinion  of  this  court,  that,  upon  the 
facts  in  this  case,  due  diligence  had  been  used 
by  the  plaintiffs,  the  holders  of  the  bill,  to  give 
the  defendant,  the  indorser  thereof,  notice  of 
the  dishonor  of  said  bill.  Whereupon,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  said  Circuit  Court. 


•THE  UMITED   STATES,   Plaintiffs,      (•560 
PETER  MARIGOLD. 

U.  S.  statute  for  punishment  for  bringing  from 
foreign  country  counterfeit  coin,  made  similar 
to  U.  S.  coins,  constitutional. 

On  the  .Id  ol  March.  182G,  Consresa  pushed  an 
net  14  bilnC.  at  I^ree.  1211,  providing  for  the  pun- 
iBhmpnt  ol  per«'ini<  who  shall  bring  Inlo  the  United 
' any   false,   tortred.    or 
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Dnstllutlonal   power  to   pass 


BUPBEME    COVXI    or    Til  B    UKITRD    KTATE8. 


eomni»rcIlI  regnlatlon ;  •nd  under  tbe  power  to 
coin  moner  and  rualate  tbe  Talne  therrof.  Con- 
greaa  can  protect  the  ereatare  and  abject  ot  that 


not  Inconil  stent  wltb  tbat  nair  malotalned. 

THIS  ease  came  up  frora  the  Circuit  Court  of 
the  United  States  far  the  Northern  District 
of  New  York,  upon  •  certificate  of  division  in 
opinion  between  the  judges  thereof. 

The  record  in  the  case  is  so  ver;  short  tbat 
tbe  whole  of  it  maj'  be  inserted. 

"United  Stntes  of  America 

Northern  District  of  New  York,  as. 

"At  &  Circuit  Court  of  the  United  States, 
begun  ADd  held  at  Albany,  for  the  Northern 
District  of  New  York,  in  the  Second  Circuit, 
on  the  third  Tuesdaj  of  October,  in  the  year 
of  our  Lord,  1848,  and  in  the  seventy- third 
year  of  American  Independence. 

"Present,  the  Honorable  Samuel  Nelson  and 
Alfred  Conkling,  Esquires, 
"Tha  United  States  of  Americtt  t.  Peter  Mari- 


"8UU  of  the  Pleadings. 

This  Is  an  indictment  against  the  defend- 
ant, charging  him,  under  the  twentieth  section 

of  the  Act  of  Congress  entitled  'An  Act  more 
effectually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and 
for  other  purposes,'  approved  Slarch  3,  1S25, 

"1st.  With  having  brought  into  the  United 
States,  from  a  foreign  place,  with  intent  to 
pass,  utter,  publish,  and  sell  as  true,  certain 
false,  forged,  and  counterfeit  coins,  mode, 
forgol,  and  counterfeited  in  the  resemblance 
and  similitude  of  certain  gold  and  silver  coins 
of  tlie  United  States,  coined  at  the  mint,  he 
knowing  the  same  to  be  false,  forged,  an  J 
counterfeit,  and  intending  thereby  to  defraud 
divers  persons  unknown. 

"2d.  With  having  uttered,  published,  and 
passed  such  counterfeit  coins,  with  intent  to 
defraud,  etc. 

561*]  '"To  this  indictment  the  defendant  de- 
murs, and  GeorRe  W.  Clinton,  attorney  of  the 
United  States  for  the  said  district,  who  prose- 
cutes in  this  Lielialf,  joins  in  demurrer. 

"This  cause  raming  on  to  be  argued  at  this 
term,  the  following  questions  occurred: 

"Ist.  V\'bptlicr  Congress,  under  and  by  the 
Constitution,  had  power  and  authority  to  cnnet 
BO  much  of  the  said  twentieth  section  of  the 
u.id  act  as  relates  to  bringing  into  the  United 
States  counterfeit  coins. 

2d.  Whether  Congress,  under  and  by  virtue  of 
the  Constitution,  had  power  to  enact  so  much 
of  the  said  twentieth  section  as  relates  to  utter- 
ing, publishing,  passing,  and  selling  of  the  coun- 
terfeit coins  therein  specified. 

"On  which  said  several  questions  the  opin- 
ions of  the  judges  were  opposed. 

"WbereuiHin,  on  motion  of  the  said  attorney, 

Eroaecuting  for  the  United  States  in  this  be- 
alf,  that  the  points  on  trbich  the  disagree- 
ment has  happened  may,  during  the  term,  be 
stated  under  the  direction  of  the  juilges,  and 
certified  under  the  seal  of  the  court  to  the  Su- 
preme Court,  to  be  finally  decided,  it  is,  or- 
dered that  the  foregoing  state  of  the  pleadings 
and  statement  of  the  points  upon  which  the 
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disagreement  has  happened,  which  is  made  nn- 
der  the  direction  of  the  judges,  be  certified,  ac- 
cording to  the  request  of  the  attorney,  prose- 
cuting as  aforesaid,  and  the  law  in  that  ease 
made  and  provided." 

The  case  came  up  to  this  court  upon  this 
cert  i  flea  te. 

The  clauses  in  the  Constitution  of  the  Unit- 
ed States  and  the  Act  of  Congress  were  the  fol- 
lowing: 

By  the  fifth  and  sixth  clauses  of  the  eighth 
section  of  the  first  article  of  the  ConHtitution,  it 
is  declared  th*>t  Con<;ress  shall  have  power, 
among  other  things,  "to  coin  money,  regulate 
the  valu?  thereof  and  of  foreign  coin,  and  fix 
the   stSiSdard   of    weights   and   i  •■   ■  - 


ities  and  current  coin  of  the  Unitei 
StntcB."     1  Statutes  fit  Large,  14. 

Bv  the  twentieth  section  of  the  Crimes  Act  of 
3d  Tkfarch,  1825,  4  Statutes  at  Large,  121,  it  is 
enacted,  "That  if  any  person  or  persona  shall 
falsely  make,  forge,  or  counterfeit^  or  cause  or 
procure  to  be  falsely  made,  forged,  or  counter- 
feited,  or  willingly  aid  or  assist  in  falsely  mak- 
ing, forging,  or  counterfeiting,  any  coin  in  the 
resemblance  or  similitude  of  the  fnld  or  silver 
coin  whidi  has  been,  or  hereafter  may  be, 
coined  at  the  mint  of  the  United  States,  or  in 
the  resemblance  or  similitude  of  smy  foreign 
gold  or  silver  coin  which  by  law  now  is,  or 
hereafter  'may  be  made,  current  in  the  I'ftCl 
United  States;  or  shall  pass,  utter,  publish,  or 
sell,  or  attempt  to  pass,  utter,  publish,  or  sell, 
or  bring  into  the  United  States  from  »n^  loi- 
eign  place  with  intent  to  pass,  utter,  publish,  or 
sell,  as  true,  any  such  false,  forged,  or  counter- 
feited coin,  knowing  the  same  to  be  false, 
forged,  or  counterfeited,  with  intent  to  defrand 
any  body  politic  or  corporate,  or  any  other  par- 
son or  persons  whatsoever;  every  person  so  of- 
fending shall  be  deemed  guilty  of  felony,  aad 
shall  on  conviction  thereof  be  punished  by  fint 
not  exceeding  five  thousand  dollars,  and  1^  im- 
prisonment and  confinement  to  hard  labor  not 
exceeding  ten  days,  according  to  the  aggrava- 
tion of  the  offense." 

The  esse  was  argued  by  Mr.  Johnson  (Attor- 
ney General)  for  the  United  States,  and  Hr. 
Sewaid  for  the  defendant. 

Mr.  Johnson  L-ontonded   that   both  qus 
should  be  answered  in  the  affirmative. 

1.  Because,  under  the  fifth  clause  of  tk 
eighth  section  of  the  first  article  of  the  Consti- 
tution, the  power  to  coin  money,  refiulatc  tke 
value  thereof,  and  of  foreign  coin,  include*  tbt 
power  in  question. 

2.  Bc^cause,  if  it  does  not,  it  is  included  tt 
the  power  to  provide  for  the  punishment  al 
counterfeiting  the  securities  and  current  c('~~ 
of  tbe  United  States,  in  the  succeeding  da 
of  the  same  section. 

3.  Because,  if  the  question  was  at  any  t 
a  doubtful  one,  it  is  to  be  considered  as  settled 
by  legislative  and  judicial  precedents,  as  w 
upon  these  provisions  as,  with  reference  to  tl 
question,  upon  analogous  provisions  in  the  Ooa- 
stitution.  3  Story  on  Constitution,  sec  lllBl 
Rswle,  ch.  9,  p.  163 ;  The  Federalist,  No.  4Ii 
Act  21st  April,  1806,  2  SUtutes  at  I*rge,  4Mi 
McCullocb  V.  State  of  Maryland,  4  Wheat  401, 
409,  416-419,  421. 

Mr.  Sewaid  contended  that  the  whole  i( 
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Uea  had  been  Ml]DdIe«t«d  In  the  case  of  Fox 
1      r.  Thr  .State  of  Ohio,  6  Hovvftrd,  433. 
/         The  State  of  Ohio  had  enacted  *  law,  "^hat, 
■j      H  tnj  peTwm  shall  counterfeit  any  of  the  coi 
f      gf  gold,  stiver,  or  copper  currently  pasaing- 
this  State,  or  ihall  alter  or  put  off  counterfeit 
coin  or  coins,  knowing  them  to  be  such,"  ptc., 
19  Ohio  Stat.  136,  quoted  5  Howard,  432.    Ma- 
linda  Fox  waa  convicted  of  passing,  with  fraud- 
aleat  intent,  *  base  and  counterfeit  coin,  in  the 
■imilitade   of  *   good   and  legal   silver  dollar. 
its']    She  brought  a   writ  *of  error  to  this 
court,  on  the  ground  of  tlie  unconstitutionality 
of  the   Ohio  Statute.     The   judgment  was   af- 
Irmed,  and  so  the  Ohio  statute  was  sustained. 
This  decision  is  conclusive  that  the  portions 
ef  the  law  of  Congress  of  18EE  now  under  con- 
sideration are  unconstitutional.    But  this  argu- 
■lent  requires  the  following  conditions  to  be  es- 
tablished: 

I.  That  the  offense  prohibited  by  this  por- 
tioo  of  the  net  of  Congress,  and  the  offense  for- 
bidden by  the  Ohio  stotute,  be  identical. 

£.  That  the  constitutionality  of  the  Ohio  law 
l^pesra  to  bare  been  sustained  upon  the  ground, 
•ot  of  a  concurrent  jurisdiction  of  the  offense 
ta  the  State  and  national  governments,  but  on 
the  ground  of  an  exclusive  jurisdiction  residing 
b  the  State  alone. 

3.  Tkat  the  principle  thus  decided  was  nec- 
•MaiilT  involved  in  that  case,  and  therefore  the 
anthoiTtT  fn  that  case  is  not  obiter,  but  res  ad- 

That  th«  coin  in  the  Ohio  ease  was  le^lized 
win  was  assumed  by  the  whole  court,  mclud- 
iag  Judge  McLean.  Daniel's  Opinion,  5  How- 
u3.  432;    McLean's  Opinion,  fi   Howard,   436. 

L  The  offenses  were  identical  under  the  two 
Beta  In  the  Ohio  stntute,  it  wns  not  the  "mak 
in^,  the  forging,  or  the  counterfeiting,  or  the 
aiding  in  making,  forging,  or  counterfeiting 
tte  coin;**  it  was  the  "putting  off  counterfeit 
eoin  or  mina,  knowing  them  to  be  such."  Put- 
ting off  in  the  one  case,  and  passing  in  the 
other,  are  identical.  Importing,  or  bringing  in 
finm  other  places,  with  intent  to  pnsa,  is  of  the 
same  character,  as  opposed  to  making,  forging 
or  counterfeiting.  And  this  is  the  test,  as  es- 
tablished by  the  Supreme  Court  Fox  v.  Ohio, 
e  Boirard.  4.13. 

And  there  is  yet  another  Index  in  the  test.  It 
b  the  party  to  be  directly  affected  by  the  fraud ; 
fn  the  one  case,  the  government;  in  the  other, 
in-lividuala.  And  the  Act  of  Congress  of  L82G 
includes  this  very  intent  to  defraud  individuals, 
not  the  government. 

II.  Tbe  constitutionality  of  the  Ohio  law  ap- 
pears to  have  bocn  sustained  u|ion  the  ground, 
■ot  of  a  concurrent  jurisdiction  of  the  offense 
ia  the  State  and  natiounl  ^vernments,  but  on 
the  ground  of  an  exclusive  jurisdiction  in  the 
SUt«. 

Xothin?  conld  be  more  direct  or  explicit  than 
the  language  of  Uie  court  (6  Howard,  433)  : 
"We  ttiink  it  manifest  that  the  1an|;uege  of 
tlw  Constitution,  by  its  proper  a ignitl cation,  is 
fimited  to  the  facts,  or  to  the  faculty  in  Con- 
greas  of  coining  and  of  stamping  the  standard 
of  value  upon  what  the  government 
KS4*]  'creates  or  shall  adopt,  and  of  punish- 
ing the  offense  of  producing  a  false  reprcHCnta- 
tion  of  what  tnay  have  been  so  created  or  adopt- 
ed.     The    impoatun  ot   passing  a    false   coin 

as  lb  ad. 


creates,  produces,  or  alters  nothing;  it  leiivps 
the  legal  coin  as  it  was,"  etc. 

III.  The  question  was  directly  involved  in 
thot  ease.  Judge  Daniel  so  held  it.  So  did 
Judge  Mclean  (5  Howard,  437):  "And  these 
powers  must  be  Incomplete,  and  in  a  great  de- 
gree inoperative,  unless  Congress  can  exercise 
the  power  to  punish  the  passing  of  counterfeit 

But  it  was  Indispensably  involved  in  that 
case.  The  court  could  only  obtain  jurisdiction 
of  the  Ohio  case  on  the  ground  that  the  Ohio 
law  conflicted  with  the  eoDstitutional  sover- 
eignty of  the  United  States.  That  conflict  was 
the  exact,  the  controlling  question.  If  a  ques- 
tion at  all  what  were  the  boundaries  of  the 
respective  jurisdictions.  It  was  not  incidental, 
but  material,  essential.  If  you  could  now  say 
that  the  jurisdictions  are  concurrent,  you  could 
equally  say  that  the  State  had  no  jurisdiction 
at  all.  The  whole  course  of  reasoning,  of  logic, 
must  be  changed. 

What  is  obiterl  Judge  McLean's  reasoning 
is  conclusive,  that  the  power  must  be  exclu- 
sive in  the  States;  since  he  shows  that  where  it 
resides  it  must  be  exclusive.  6  Howard,  43S, 
439. 

The  views  thus  submitted  are  sustained  by 
the  opinion  of  Conkling,  Judge  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  ol  New  York,  in  the  case  of  The  United 

States  T, ,  Law  Reporter,  June,  1849, 

p.  90.  And  they  are  opposed  by  Brockeu- 
brough.  District  Judge  for  the  Western  District 
of  Virginia,  in  the  case  of  Campbell  v.  United 
States,  Law  Reporter,  Vol.  X.,  p.  400.  But 
the  learned  judge  only  shows,  that,  aa  the  pre- 
cise questions  had  not  been  decided  by  the  Su- 
preme Court  in  a  case  where  the  indicbnent  was 
tor  passing  counterfeit  coin,  he  felt  himself  at 
liberty  to  sustain  indictments  found  under  the 
Act  of  1S26.  The  Act  of  IS26  must  be  assumed 
to  have  been  known  to  the  Supreme  Court  when 
they  decided  the  case  of  Fox  v.  Ohio, 

The  argument  derived  by  Judge  Brocken- 
broitgh  from  the  analogy  to  the  provision  con- 
cerning the  postoflice  is  untenable;  because  in 
that  case  the  Constitution  did  not  define  the 
power  of  Congress,  but  left  a  full  discretion; 
whereas,  in  tlie  case  ot  coin,  the  Constitution 
defines  the  power  of  punishing  counterfeiting, 
and   limits   it  to   the  making  of  the  spurious 

The  British  statutes  define  two  classes  of 
offenses  in  regard  to  coin — the  making  and  the 
passing;  and  the  terms  of  the  Constitution 
adopt  the  former  only. 

*Tliis  distinction  was  recognized  in  [*S05 
the  case  of  Fox  v.  Ohio.  And  Jud^'c  Brucken- 
brough  admits  it.  And  he  concedes  that  the 
pov?er  to  punish  the  passing  is  not  derived  from 
any  amplification  of  the  term  "counterteitiog" 
in  the  Constitution.  Law  Reporter,  Vol.  X.  p. 
404.  But  the  judge  maintains  that  it  is  an  im- 
plied power. 

But  the  court  forgets  that  th('  Constitution 
found  all  the  States  In  possession  of  jurisdic- 
tion over  private  frauds;  and  it  is  to  he  in- 
terred that  it  was  thought  that  jurisdiction 
might  bent  be  Ipft  there.  The  question  now  is, 
not  whether  it  was  wisely  left  there,  but  wheth- 
er it  was  left  there.  The  judge  (Brocken- 
brough)  erred  in  assuming  that  the  denial  of 
as* 


SSB 


StIPBEME    COUBT    OT    TEE    UNITED    STATES. 


18W 


juTiadiction  to  Congress  in  the  case  of  Fax 
».  Ohio  was  obiter.  On  the  contrary,  the  court 
expreaaly  deny  it,  and  argue  upon  the  opposite 
assumption  as  one  conceded,  not  in  fact,  but 
only  (or  argument's  sake. 

The  provision  is  wise  as  it  is  now  settled. 
Congress  is  to  furnish  a  uniform  currency  for 
all  the  States,  and  is  to  punish  the  crime  of 
forging  it.  But  the  multiplied  ramifications  of 
crime  require  that  the  courts  of  the  several 
States  should  have  power  to  punish  frauds  in 
commerce  and  traffic,  as  well  when  coin  is 
the  instrument  a»  in  other  cases.  The  ma- 
ehinerj  of  State  police  and  penal  jurisprudence 
is  better  adapted  and  more  effective. 

Ifr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  a  certiflcate  of  division  of  opinion 
from  the  Northern  District  of  New  York. 

The  case  is  clearly  and  succinctly  stated  in 
the  following  abstract  from   the  record: 

"At  e.  Circuit  Court  of  the  United  States, 
begun  and  held  at  Albany,  for  the  Northern 
District  of  New  York,  in  the  Second  Circuit, 
on  the  third  Tuesday  of  October,  in  the  year  of 
our  Lord,  1348,  and  in  the  seventy-third  year 
of  American  Independence. 

"Present,  the  Honorable  Samuel  Nelson  and 
Alfred  Conkling,  Esquires. 
"Ttie  United  States  of  America  t.  Peter  Mari- 
gold. 
"State  of  the  Pleadings. 

"This  Is  an  indictment  against  the  defend- 
ant, charging  him,  under  the  twentieth  section 
of  the  Act  of  Congress  entitled  'An  Act  more 
effectually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and 
for  other  purposes,'  approved  March  3,  1S2G. 
666*]  •"1st.  With  having  brought  into  the 
United  States,  from  a  foreign  place,  with  intent 
to  pass,  utter,  publish,  and  sell  as  true,  certain 
false,  forged,  and  counterfeit  coins,  made, 
forged,  and  counterfeited  in  the  resemblance 
and  similitude  of  certain  gold  and  silver  coins 
of  the  United  States,  coined  at  the  mint,  he 
knowing  the  same  to  be  false,  forged,  and 
counterfeit,  and  intending  thereby  to  defraud 
divers  persons  unknown. 

"2.  With  having  uttered,  published,  and 
passed  such  counterfeit  coins,  with  intent  to 
defraud,  etc. 

"To  this  indictment  the  defendant  demurs, 
and  George  W.  Clinton,  attorney  of  the  United 
States  for  the  said  district,  who  prosecutes  in 
this   behalf,  joins   in  demurrer. 

"This  cause  coming  on  to  be  argued  at  this 
term,   the   following  questions   occurred: 

"First.  Whether  Congress,  under  and  by 
the  Constitution,  had  power  and  authori^  to 
enact  so  much  of  the  said  twentieth  section  of 
the  said  act  as  relates  to  bringing  into  the  Unit- 
ed States  counterfeit  coinJ<. 

"Second.  Whether  Congrpsa,  under  and  by 
virtue  of  the  Constitution,  had  power  to  ennct 
BO  much  of  the  said  twentieth  section  as  relates 
to  uttering,  publishing,  passing,  and  nelling  of 
the  counterfeit  coins  therein  specil1e<I. 

"On  which  said  several  questions,  the  opin- 
ions  of   the   judges    were   opposed. 

"Whereupon,  on  motion  of  the  said  attor- 
■ev,  prosecuting  for  ths  United  States  in  this 


behalf,  that  the  points  on  which  the  disagree- 
ment has  happened  may,  during  the  term,  lie 
stated  under  the  direction  of  the  judges,  and 
certilied  under  the  seal  of  the  court  to  the  Su- 
preme Court,  to  be  finally  decided,  it  is  ordered, 
that  the  foregoing  state  of  the  pleadings,  M)d 
statement  pt  the  points  upon  wnich  the  disk- 
greement  has  happened,  which  is  made'  under 
the  direction  of  the  judges,  be  certified,  accord- 
ing to  the  request  of  the  attorney,  prosecutinc 
as  aforesaid,  and  the  law  in  that  case  made  mm 
provided." 

The  inquiry  first  propounded  upon  this  ree- 
ord  points,  obviously,  to  the  answer  nhidi  (mm- 
cedes  to  Congress  the  power  here  drawn  !■ 
question.  Congress  are,  by  the  ConatitutiM, 
vested  with  the  power  to  regulate  eommeree 
with  foreign  nations;  and  however,  at  periods 
of  high  excitement,  an  application  of  the  teraw 
"to  regulate  commerce"  such  as  would  ^- 
brace  absolute  prohibitions  may  have  been  qnea- 
tioned,  yet,  since  the  passage  of  the  embargo 
and  non- intercourse  laws,  and  the  repeated  jn- 
dicial  sanctions  those  statutes  have  received.  It 
can  scarcely,  at  this  day,  be  open  to  doubt, 
that  every  subject  falling  within  the  legitimate 
sphere  of  commercial  regulation  'may  [*••? 
be  partially  or  wholly  excluded,  when  eltbef 
measure  shall  be  demanded  by  the  safety  or  t^ 
the  important  interests  of  the  entire  nation- 
Such  exclusion  cannot  be  limited  to  parttculaT 
classes  or  descriptions  of  cominercial  aubjeclBi 
it  may  embrace  manufactures,  bullion,  coin,  or 
any  other  thing.  The  power  once  conceded.  It 
may  operate  on  any  and  every  subject  of  eoH- 
merce  to  which  the  legislative  discretion  BUf 
apply  it. 

But  the  twentieth  section  of  the  Aet  of  Ooa- 
gress  of  March  3d,  1825,  or  rather  those  prarl- 
sions  of  that  section  brought  to  the  view  of  *KI« 
court  by  the  second  question  certified,  an 
not  properly  referable  to  commercial  regnlft- 
tions,  merely  as  such;  nor  to  cottsideratiaBe 
of  ordinary  commercial  advantage.  Thejr  ap- 
pertain rather  to  the  execution  of  an  !■• 
po riant  trust  invested  by  the  ConstitutioB, 
and  to  the  obligation  to  fulfill  that  trust  on  Un 
part  of  the  government,  namely,  the  trust  »Mi 
the  duty  of  creating  and  maintaining  a  nnifolM 
and  pure  metallic  standard  of  value  throughool 
the  Union,  Tlie  power  of  coining  montgi  ani 
of  regulating  its  value  was  delegated  to  Oca- 
grcss  by  the  Constitution  for  the  very  purpo*^ 
as  assi|>ned  by  the  framers  of  that  inatrumai^ 
of  creating  and  preserving  the  uniformitj  aad 
purity  of  such  a  standard  of  value;  and  od  ae- 
count  of  the  impossibility  which  was  foreeees 
of  otherwise  preventing  the  inequalitiea  and 
the  confusion  necessarily  incident  to  diSereat 
views  of  policy,  which  in  different  commnnitta* 
would  be  brought  to  bear  on  this  subject.  Tbl 
power  to  coin  money  being  thus  given  to  Coii- 
gress,  founded  on  public  necessity.  It  mnit 
carry  with  it  the  correlative  power  of  protect 
ing  the  creature  and  object  of  that  power,  tt 
cannot  be  imputed  to  wise  and  practical  states- 
men, nor  is  it  consistent  with  common  nam, 
that  they  should  have  vested  this  high  and  «S- 
elusive  autliority,  and  with  a  view  to  objeoU 
partaking  of  the  magnitude  of  the  author]^  It- 
self,  only  to  be  rendered  immediately  Tidn  aal 
useless,  as  must  have  been  the  case  had  tha 
government  been  left  disabled  and  impotent  M 
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H  tbe  medium  wbich  the  government  was 
■ntboriied  to  create  and  establish  could  imme- 
diatclr  be  expelled,  and  substituted  hj  one  it 
had  neither  created,  estimated,  nor  authorized 
— one  po«seasing  no  intrinsic  value — then  the 
poKer  conferred  by  the  Constitutioti  would  be 
Mcleaa — wholly  fruitless  of  eveiy  end  it  was 
4tiigned  to  accomplish.  Whatever  functions 
CoBgreaa  ftre,  by  the  Constitution,  authorised 
to  perfonn,  they  are,  when  the  public  good  re- 
nires  it,  bound  to  perfonn;  and  on  this  prin- 
a^,  having  emitted  a  circulating  medium,  a 
■is*]  atandkrd  of  value  'indispensable  for  tlie 
fvpoaem  of  the  community,  and  for  the  action 
if  Oe  government  itself,  they  are  accordingly 
aotbiirued  and  bound  in  duty  to  prevent 
its  dcbaacment  and  expulsion,  and  the  destruc- 
tion of  the  genera]  confidence  and  convenience, 
k^  the  influx  and  substitution  of  a  spurious 
KoB  in  lieu  of  the  constitutional  currency. 
TCe  kdmit  that  the  clause  of  the  Constitution 
•vtborixiiig  Congress  to  provide  for  tbe  punish- 
ment of  eaunterfeitiuK  the  securities  and  cur- 
nat  coin  of  the  United  States  does  not  embrace 
within  ita  language  the  offense  of  uttering  or 
dimlating  spurious  or  counterfeited  coin  (the 
torn  "Gonnterfeit,"  both  by  its  etymology  and 
•nwKNi  intendment,  signifying  the  fabrica- 
tion of  ■  hlae  image  or  representation) ;  nor  do 
ws  tliink  it  necessary  or  rc^Iar  to  seek  the 
foimdation  of  the  offense  of  circulating  spurl- 
MH  eoin,  or  for  the  origin  of  the  right  to  pun- 
hh  that  offenae,  either  in  the  section  of  the 
rtatnte  before  quoted,  or  in  this  clause  of  the 
Contitntioa.  We  trace  both  the  offense  and 
the  antkority  to  punish  it  to  the  power  given 
t^  tte  Conititution  to  coin  money,  and  to  the 
•DmapoDdent  and  necessary  power  and  obli;;a- 
tion  to  protect  and  to  preserve  in  its  purity  this 
•oswdtntional  currency  for  tbe  benefit  of  the 
■ation-  Whilst  we  hold  it  a  sound  maxim  that 
■•  powcn  should  be  conceded  to  the  federal 
gDrenunent  which  cannot  be  r^^larly  and  le- 
gitiuatcly  found  in  the  charter  of  its  creation, 
we  acknowledge  equally  the  obligation  to  with- 
hirid  frODi  it  no  power  or  attributo  which,  by 
the  aame  charter,  has  been  declared  necessary 
to  th*  esecution  of  expressly  granted  powers, 
and  to  the  (ulllllment  of  clear  and  well-defined 
dntiea. 

It  has  been  argued,  that  the  doctrines  ruled 
la  the  ease  of  Fox  v.  The  State  of  Ohio  are  in 
eonHict  with  the  positions  just  stated  in  the 
ease  before  ai.  W«  can  perceive  no  such  eon- 
dtct,  and  think  that  an;  supposition  at  the 
kind  must  flow  from  a  misapprehension  of  one 
•r  of  both  of  these  cases.  The  case  of  Fox  v. 
The  State  of  Ohio  involved  no  question  what- 
aoever  as  to  the  powers  of  the  federal  govern- 
ment to  coin  money  and  regulate  its  value;  nor 
as  to  the  power  of  that  government  to  punish 
the  offense  of  importing  or  circulating  spurious 
nrin:  nor  as  to  its  power  to  punish  for  counter- 
feiting the  current  coin  of  the  United  States. 
That  case  was  simply  a  prosecution  for  a  pri- 
vate cheat  practiced  by  one  citizen  of  Ohio  upon 
another,  within  the  jurisdiction  of  the  State,  by 
Bwani  of  a  base  coin  in  the  similitude  of  a  dol- 
1  offense  denounced  by  the  taw  of  Oliin 
"         nt  ill 


the  only  one,  brought  up  for  the  examination 
of  this  court  was,  whether  this  private  cheat 
could  be  punished  by  the  State  authorities,  on 
account  of  *the  immediate  instrument  ['689 
of  its  perpetration  having  been  a  base  coin,  in 
the  similitude  of  a  dollar  of  the  coinage  of  the 
United  States. 

The  stress  of  the  argument  of  this  court  in 
that  case  was  to  show,  that  the  right  of  the 
State  to  punish  that  cheat  had  not  been  taken 
from  her  by  the  express  terms,  nor  by  any  nee- 
essaiy  implication,  of  the  Constitution.  It 
claimed  for  the  State  neither  the  power  to  coin 
money  nor  to  regulate  the  value  of  coin;  but 
simply  that  of  protecting  her  citizens  against 
frauds  committwl  upon  them  within  her  juris- 
diction, and,  indeed,  as  a  means  auxiliary 
thereto,  of  relying  upon  the  true  standard  of 
the  coin  as  establishea  and  regulated  under  the 
authority  of  Congress.  In  illustration  of  the 
existence  of  the  right  just  mentioned  in  ,  the 
State,  and  in  order  merely  to  show  that  it  had 
not  been  taken  from  her,  it  was  said  that  the 
punishment  of  such  a  cheat  did  not  fall  within 
the  express  language  of  those '  clauses  of  the 
Constitution  which  gave  to  Congress  the  right 
of  coining  money  and  of  r^ulating  its  value,  or 
of  providing  for  the  punishment  of  counter- 
feiting the  current  coin.  It  was  also  said  by 
this  court,  that  the  fact  of  passing  or  putting 
off  a  bass  coin  did  not  fall  within  the  language 
of  those  clauses  of  the  Constitution,  for  this 
tact  fabricated,  altered,  or  changed  nothing, 
but  left  the  coins,  whether  genuine  or  spurious, 
precisely  as  before.  But  this  court  have  no- 
where said,  that  an  offense  cannot  be  commit- 
ted against  the  coin  or  currency  of  the  United 
States,  or  against  that  constitutional  power 
which  is  exclusively  authorized  for  public  uses 
to  create  that  currency,  and  which  for  the  same 
public  uses  and  necessities  is  authorized  and 
bound  to  preserve  it;  nor  have  they  said,  that 
the  debasement  of  the  coin  would  not  be  as 
effectually  accomplished  by  iutroducing  and 
throwing  into  circulation  a  currency  which 
was  spurious  and  simulated,  as  it  would  be  by 
actually  making  counterfeits — fabricating  coin 
of  inferior  or  base  metal.  On  the  contrary,  we 
think  that  either  of  these  proceedings  would  be 
equally  in  contravention  of  the  right  and  of  tbe 
obligation  appertaining  to  the  government  to 
coin  money,  and  to  protect  and  preserve  it  at 
the  regulated  or  standard  rate  of  value. 

With  the  view  of  avoiding  conflict  between 
the  State  and  federal  jurisdictions,  this  court 
in  the  case  of  Fox  v.  The  State  of  Ohio  have 
taken  care  to  point  out,  that  the  same  act 
might,  as  to  ite  character  and  tendencies,  and 
the  consequences  it  involved,  constitute  an  of- 
fense against  both  the  State  and^  federal  govern- 
ments, and  might  draw  to  ite  commission  the 
penalties  denounced  by  either,  as  appropriate 
to  its  character  in  reference  to  each.  We  think 
this  distinction  sound,  as  we  hold  *to  [*&T0 
be  the  entire  doctrines  laid  down  in  the  case 
above  mentioned,  and  regard  them  as  being  in 
no  wise  in  conflict  with  the  conclusions  adopted 
in  the  present  case. 

We  tnerefore  order  it  to  be  certified  to  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  in  answer  to 
the  questions  propounded  by  that  court: 

1st.  That  Congress  had  power  and  authorify. 
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imder  the  Constitution,  to  eiutct  so  mucb  of 
the  tiFentieth  section  of  the  Act  of  March  3, 
1825,  entitled  "An  Act  more  effectually  to  |jro- 
vide  for  the  puniahment  of  certaiu  crimes 
against  the  United  States,  and  for  other  pur- 
poses," as  relates  to  bringing  into  the  United 
States  counterfeit  coins. 

2d.  That  Congresa,  under  and  by  virtue  of 
the  Coustitution,  had  power  to  enact  au  linich 
of  the  said  twentieth  aectlou  as  relates  to  the 
utterinj;,  publishing,  passing,  and  selling  of  the 
counterfeit  coin  therein  apecificd. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  tlie  record  from  the  Circuit  Court  of 
the  L'nited  States  for  the  Northern  District  of 
New  York,  and  on  the  points  or  questions  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  cer- 
tiSed  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  und  pro- 
vided, and  was  argued  by  counsel ;  on  conaid- 
eration  whereof,  it  is  the  opinion  of  thia  court, 
1st.  That  Congreaa  had  power  and  authority, 
under  the  Constitution,  to  enact  so  much  of  the 
twentieth  section  of  the  Act  of  M  March,  1826, 
entitled  "An  Act  more  effectually  to  provide 
for  the  puniahment  of  certain  crimes  against 
the  United  States,  and  for  other  purposes,"  as 
relates  to  bringing  into  the  United  States  coun- 
terfeit coins;  and  Ed.  That  Congress,  under 
and  by  virtue  of  the  Conatitution,  had  power 
to  enact  ao  much  of  the  said  twentieth  section 
as  relates  to  uttering,  publishing,  paaaing,  and 
■elling  of  the  counterfeit  coins  therein  specified. 
Whereupon,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  it  be  ao  certiAed  to 
tho  said   Circuit  Court. 


THE   UNITED  STATES. 

Appeal  or   writ  of  error — conviction  by  terri- 

toriHl  courts  of  Florida  after  Florida  was  ad- 
mitted aa  State,  is  invalid. 

Tbe  Judiciary  Act  of  1709  nia<Ie  no  provision  tor 
fhp  rcvl-lin.  hv  thli  court,  of  JiidBmenU  ot  th*  cir- 
cuit or  tllatrlct  courts  In  crlinlnnl  cofpfi :  anil  lb<' 
Act  or  1002  (2  Ktat.  at  I.niRr.  mitl  only  einlirsct?d 
cniK*  Id  whlcb  Ibe  orlnEons  at  tbe  JiidRCs  were  op 
po«pil  In  cr1niln.ll  cases.  There  Is,  Ilierofore,  nn 
cenernl  law  KlvlnE  appellate  Jurlndlctlon  to  [bU 
court  In  Bucb  eaaes. 

Rut  thii  Act  tjf  ronerens  pns-u-J  an  tbe  22d  of 
Felmi.irv.  1S4-  (Scs».  Ijvbs,  l.^^T,  chap.  17),  pro- 
rlillnc  that  certnln  cam'*  nilfiht  be  hroiiebt  up  Irom 
the  terrllorlal  courts  or  Klorldu  to  this  tanrt,  In- 
cludeil  all  cases,  whether  ot  civil  or  criminal  Juris- 
diction. 

I'nder  this  act,  tbis  court  can  revise  a  Jodement 
of  Ibe  Suiirrlar  I'niirt  ot  I1ir>  Dlstilct  ot  Woi  rior- 
Ida  In  a  crlnilnnl  cuRr.  which  orltilnoted  In  October. 
lK4n.  and  was  Iransrerrpd  to  the  District  Court  of 
the  T'nlted  8tnt<>R  [or  tbe  Northern  Dlftrlct  o( 
Florida, 

I'l-iH'ii'dine.  thprcforn.  to  rcvl^  the  Jiidcmpnt. 
thia  eniirt  doJil.'-t  Ihnt  Ilip  Jiirlsdl.^llou  of  tbe  I«r 
rilurlal   ™nrls,  ._i(  which   tbe   SuiHTlor   Court   na« 


of  tlio 


a  the  M  of  Miir . .. 

Iwfore  the  court  In  wiiirh  tlii^  Indlctniei 
Hcn-.  conaeijueutlf,  cursm  nan  Juillce, 


THIS  ease  was  brouglit  up  by  «  writ  of  emt 
from    the    District    Court   of    the    United 
States  for  the  Northern  District  of  Florida, 

The  facta  in  the  case  are  aufficiently  set  forUi 
in  the  opinion  of  the  court. 

Mr.  JusticA  HeboD  delivered  the  opinioa  of 

the  court: 

This  is  a  motion  by  tlie  .attorney -General, 
on  behalf  ot  tbe  United  States,  to  dismisa  tb* 
writ  of  error  for  want  of  jurisdiction,  it  having 
been  taken  out  in  a  criminal  case  to  bring  up  R 
judgment  on  an  indictnieut  for  cutting  timber 
upon  government  lands. 

The  indictment  was  returned  by  the  gmltd 
jury,  at  the  October  Term,  1945,  of  the  Supe- 
rior Court  of  the  District  of  West  Florida,  in 
the  Inte  Territory  of  Florida,  in  the  County  of 
Escambia,  and  wna  founded  upon  the  Act  of 
Congrcsa  pnsned  March  2,  I83I,  entitled  "An 
Act  to  provide  for  the  punislimeot  of  offenaea 
eomraitted  in  cutting,  destroy ing,  or  removing 
live-oak  and  other  timber  or  trees  reserved  for 
naval   purpoaes." 

The  prisoner  was  arrested  by  a  bench  warrant 
issued  upon  the  indictment  on  the  5th  of  No- 
vember, 1845;  but  was  taken  out  of  the  custody 
of  tbe  marshal  by  virtue  of  a  writ  of  habeas  cor- 
pus issued  from  the  Circuit  Court  of  the  State 
of  Florida,  at  the  November  Term,  1845,  of  that 
court,  and  discharged  from  the  arreat. 

He  was  afterwards  arrested  on  an  alias  beneh 
warrant,  issued  by  the  District  Court  of  the 
United  States  for  tbe  Northern  District  of  Um 
State  of  Florida,  on  the  7th  ot  February,  1U8; 
and  at  tbe  March  term  thereafter  of  the  eonit 
was  arraigned,  and  pleaded  not  guil^. 

'Previous  to  the  trial,  a  motion  waa  [*ft1t 
made  on  behalf  ot  the  prisoner  to  quaah  Om 
indictment,  on   the  ground — 

1.  That  it  was  found  in  the  late  Superior 
Court  of  the  District  of  West  Florida  by  a 
grand  jury  impaneled  at  the  October  Tena, 
IS 46,  of  said  court,  it  being  after  the  admisiioa 
of  the  Territory  of  Florida  into  the  Union  ■•  a 
State,  and  therefore  that  neither  the  court  nor  I 
the  grand  jury  thereof  had  jurisdiction  irrtr  | 
the  offcnae,  or  authority  to  Gnd  the  indictmenL 

2.  That  the  Act  of  Congress  of  March  t, 
1831,  under  which  the  indictment  was  found, 
jirohibitcd  the  cutting  of  timber  only  on  land 
reserved  for  the  uae  of  tbe  navy  ot  Uie  United 
Stales,  and  on  none  other. 

This  motion  was  denied,  and  the  case  ordcnd 
for  trial. 

The  jury  found  the  prisoner  guilty,  and  a» 
sessed  the  value  of  the  tjmlicr  cut  by  him  at 
slxty-onc  dollnrs.  And  thereupon  the  conit 
pronounced  juilgmcnt,  that  he  be  imprisoned 
for  one  day,  and  pay  a  fine  of  t^-o  hundred 
and  fifty  dollars,  and  the  co^ts  of  tbe  proseeo- 
tion,  wiiich  were  tn\pil  at  $21l!).27. 

The  proceedings  before  us  havo  been  brou^A 
up  on  a  writ  of  error  to  this  jud;.inent;  and 
the  qucAlion  is,  whether  there  ia  any  Kt  of 
Congress  conferring  authority  upon  thia  eonit 
to  review  them  in  this  form,  or  in  any  other. 

The  .Tudlciary  Act  of  1T89  (1  Stat,  at  IfiM 
73)  made  no  provision  for  the  revision  of  juv 
ments  of  tlie  circuit  or  district  eoorta  la 
criminal  chai's;  and  aa  the  cases  in  which  ths 
api*llate  jurisiliction  i.f  Ibis  eourt  can  be  exer 
ciscd  dejieud  upon  the  n-giilation  of  CongrrH^ 
Howud  •. 
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it  followed  Ui&t  BO  appeal  or  writ  of  error 
would  lie.  United  States  v,  Moore,  3  Cranch, 
159;  Ex-parte  Kesmey,  7  Wheat.  3S;  Es-partc 
WattioB,   3   Petcre,  201. 

The  ^ct  of  Congresa  passed  20th  April, 
IS02  (2  Stat,  at  Lai^,  15G),  which  provided 
tor  a  certificate  to  thia  court  of  the  point,  in 
case  of  a  division  of  opinion  in  the  Circuit 
Court,  embraced  cases  in  which  the  opinions 
were  opposed  in  criminal  as  n-ell  as  in  civil 
trials;  and  since  that  act,  questions  of  law  in 
criminal  cases  have  occasionally  been  the  suh- 
jert  of  examination  here  for  the  instruction  of 
the  courts  below.  Ihid.  p.  169.  sec.  6;  United 
States  *.  Tavlcr,  7  Cranch,  285;  The  Same  v. 
WUtberger,  6  Wheat.  76;  The  Same  v.  Smith, 
Ibid.  153;  The  Same  t.  Holmes,  Ibid,  412; 
Th«  Same  v.  Uarigold,  ante,  p.  ESO. 

llieTO  is  no  general  taw,  therefore,  upon 
which  a  revision  of  the  judgment  in  this  case 
can  be  maintained;  and  the  onlj  question  is, 
wbctbcr,  in  a  peculiar  class  of  cases,  to  which 
this  belongs,  a  writ  of  error  is  speciall;  provid- 
ed for  by  the  Act  of  Congress  paMed  February 
5I»*]  22,  1847  (SesB.  Laws,  1847,  ch.  17).  'It 
is  insisted,  on  the  part  of  the  plaintiff  in  error, 
that  the  case  is  embraced  in  the  eighth  section 
<a  that  act. 

It  is  an  act  entitled  "An  Act  te  regulate  the 
enrctse  of  the  appellate  jurisdiction  of  the  Su- 
ptone  Court  in  certain  cases."  The  previous 
•setiona  of  the  act  provide  for  the  transfer  of 
thB  records  of  the  proceedings,  incluiling  the 
jwdiEmenta  and  decrees  of  all  cases  not  appre- 
priatelj  belonging  to  State  jurisdiction,  pending 
IB  the  mperior  courts  or  Court  of  Appeals,  in 
Ik  Territoiy  of  Florida,  on  the  3d  of  March, 
lUS  (the  date  of  her  admission  into  the 
Vnkm),  into  the  District  Court  of  the  United 
States  for  the  SUte  of  Florida;  and  also  for 
the  licarinfr  and  decision  of  all  caaea  on  writs 
<A  error  and  appeals  that  had  before  been 
broaglit  into  the  Supreme  Court  of  the  United 
5>tat«it  nnder  any  exiating  law,  and  which  were 
pending  here  at  the  period  above  mentioned ; 
and  further,  for  the  bringing  of  writs  of  error 
and  appeals  in  all  cases  of  judgment  and  de- 
enea  which  were  pending  at  the  period  afore- 
said, and  were  by  the  act  transferred  to  the 
District  Court,  in  which  write  of  error  or  ap- 
peals had  not,  but  might  have  been  taken  to 
-this  eoart,  if  the  territory  had  not  been  admit- 
ted into  the  Union. 

The  eiglith  section  then  provides,  that  in  all 
emses  pending  in  any  of  the  superior  courts  of 
the  territory  or  Court  of  Appeals  on  the  3d  of 
March,  1845,  not  legnlly  transferred  to  the 
State  eourts,  and  which  the  said  territorial 
courts  continued  to  Uke  cognizance  of,  and 
proceeded  lo  hear  and  determine  after  that  day, 
and  which  were  claimed  aa  r-tit]  pending  there- 
in aa  courts  of  the  United  States;  and  in  all 
cases  of  a  federal  character  ,ind  jurisciiction 
coaunenced  in  aaid  territorial  courts  after  that 
day,  and  in  which  judgmente  and  decrees  were 
rendered  therein,  the  records  and  proceedings 
thereof,  and  the  judgments  and  decrees  therein, 
.arc  hereby  transferred  to  the  United  States  Dis- 
trict Court  for  the  State  of  Florida;  and  nrits 
of  error  and  appeals  may  be  taken  by  either 
party  to  nmove  the  judgments  or  decrees  tliat 
have  been  or  may  be  rendered  in  such  caaes  into 
Xbm  Saprema  Conrt  of  the  United  States,  and 
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auch  court  may  hear  and  determine  such  cases 
on  such  writ  of  error  or  appeal,  and  issue  ite 
mandate  to  such  district  court,  with  a  proviso 
that  the  writ  of  error  or  appeal  shall  be  taken 
within  one  year  from  the  passage  of  the  act,  or 
from  the  rendition  of  the  judgment  or  decree, 
and  with  the  further  proviso,  that  nothing  in 
the  act  shall  be  construed  as  affirming  or  disaf- 
firming the  jurisdiction  or  authority  of  the  ter- 
ritorial judges  to  proceed  in  or  to  determine 
auch  cases  after  the  3d  of  March,  1840;  but  the 
same  ahall  be  referred  to  the  Supreme  Court 
for  ite  deciaion  in  the  matter. 

*^e  think  it  apparent,  from  this  [*574 
reference  to  the  provisions  of  the  Act  of  1847, 
that  Congress,  in  respect  to  the  peculiar  class 
of  cases  particularly  described  in  the  eighth  ' 
section,  intended  to  give  to  either  of  the  parties 
to  the  suit  or  proceedings  the  right  to  a  revisiop 
by  tliia  court  of  the  judgments  or  decrees  ren- 
dered by  the  territorial  judees  therein,  without 
limitation  as  to  the  amount  in  controversy,  or 
whether  the  case  was  of  crinunal  or  civil  ju- 
risdiction. 

The  previous  sections  had  provided  for  the 
transfer  of  the  recorda,  judgments,  and  decrees 
into  the  United  States  District  Court  that  had 
been  rendered  in  the  territorial  courte  before 
the  territory  was  admitted  into  the  Union,  and 
were  pending  in  those  courts  at  the  time  of  the 
admission;  and  in  those  cases  the  right  of  the 
party  to  bring  up  the  judgments  and  decrees 
for  revision  on  writs  of  error  and  appeals  is 
specially  restricted  to  those  in  which  the  right 
would  have  existed  under  the  acts  of  Congress 
if  the  territory  had  not  been  admitted  into  the 
Union — in  otiier  worda,  if  the  territorial  system 
of  government  had  continued.  Under  that  sys- 
the  ripht  of  review  by  this  court  was  lim- 
to  civil  oases,  and  to  those  only  where  the 
lint  in  controversy  exceeded  11,000. 
it  we  find  no  such  restriction  in  the  eighth 
section  of  the  act,  which  provides  for  the  trans- 
fer of  the  records  and  proceedings  in  coses  in 
which  the  judgments  and  decrees  were  ren- 
dered in  these  courts  after  the  territorial  ays- 
tem  had  become  superseded  by  the  erection  ot 
the  territory  into  a  State.  That  section  declares, 
that  in  all  cases  pending  in  the  superior  courte 
and  Court  of  Appeals  on  the  3d  of  March, 
1845,  and  which  aaid  courts  continued  to  take 
cognizance  of,  and  proceeded  to  determine 
after  that  day,  and  in  all  cases  of  federal  char- 
acter and  jurisdiction  commenced  in  aaid  courts 
after  that  day,  and  in  which  judgmente  or  de- 
crees were  rendered,  the  records,  etc.,  shall  he 
transferred  to  the  District  Court;  and  writs  of 
ror  or  appeals  may  be  taken  by  either  party 
remove  the  judgments  or  decrees,  etc. 
There  can  he  no  doubt  but  that  the  phrase- 
ology embraces  all  civil  casea  of  the  class  men- 
tioned; and  we  think  it  auificiently  comprehen- 
sive to  include  criminal  casea  also;  and  such 
was  undoubtedly  the  object  of  the  provision. 
Rvei?  part  ot  the  section  shows  that  the  prin<:i- 
pal  design  of  providing  for  a  revision  of  these 
proceedings  was  to  procure  the  judgment  of 
this  court  upon  the  question  of  jurisdiction  of 
the  territorial  judges  after  the  erection  of  the 
territory  into  a  State;  it  having  been  insisted 
by  tlie  parties  against  whom  the  proceedings 
were  hnd,  that  their  judicial  functions  ceased 
with  the  territorial  government.  'And  [*575 
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in  this  Tiew,  the  reason  for  including  the  erim- 
in&l  cases  in  the  remedial  law,  of  which  these 
courts  also  took  cognizance,  is  quite  as  strong 
as  that  which  led  to  the  provision  in  civil  caws. 

The  peculiar  situation  of  a] I  the  casca,  civil 
and  criminal,  of  which  cognizance  was  taken 
after  the  termination  of  the  territorial  govern- 
ment, and  previous  to  the  establishment  of  the 
federal  courts,  was  supposed  to  mnke  this 
special  provision  expedient,  in  order  that  tlie 
question  of  jurisdiction  might  be  settled  speed- 
iljr,  and  in  a  waj  most  convenient  for  the  par- 
ties and  at  the  least  expense.  These  considera- 
tions applied  with  peculiar  force  to  the  crimi- 
nal cases  in  which  convict! ODS  bad  taken  place, 
as  the  prisoners  were  either  undergoing  the  pun- 
ishment of  their  offenses,  or  were  subject  to 
its  infliction. 

We  are  of  opinion,  therefore,  that  the  court 
has  jurisdiction  of  the  case  to  revise  the  judg- 
ment of  the  court  betow  on  error,  and  that  the 
motion  to  dismiss  must  be  denied. 

It  was  agreed  by  the  counsel,  on  the  argu- 
ment of  the  motion  to  dismiss,  that,  if  we  ar- 
rived at  the  conclusion  that  the  court  had  ju- 
risdiction, under  the  Act  of  1647,  to  revise  the 
judgment  of  the  court  below  on  error,  we 
should  proceed  to  examine  the  case  upon  the 
merits,   and   make  «   final   disposition   of   the 

We  have,  according!;,  looked  into  the  record 
for  this  purpose,  and  find  that  the  prisoner 
was  indicted  at  the  October  Term,  1845,  of  the 
Superior  Court  of  the  District  of  West  Flor- 
ida, in  the  late  Territory  of  t'lorido.  The  ses- 
sion began  on  the  3d  day  of  October,  at  which 
time  a  grand  jury  were  drawn  and  impaneled 
and  sworn;  and  that  on  the  3d  day  of  Novem- 
ber following,  during  the  same  term,  they  came 
into  court  and  presented  the  indictment  in 
question  against  the  prisoner,  which  was  then 
and  there  received  and  filed  in  the  court. 

The  indictment  contained  two  counts,  charg- 
ing, substantially,  the  same  olTense,  namely, 
the  cutting  of  timber  trees  then  and  there 
standing  and  being  on  the  government  lands, 
the  said  lands  being  other  than  those  lands 
which,  before  that  time,  had  been  reserved  or 
purchased,  in  pursuance  of  law,  for  the  use  of 
the  United  States  for  supplying  and  furnishing 
therefrom  timber  for  the  navy,  with  intent  to 
dispose  of  the  same,  etc. 

The  indictment  was  afterwards  transferred 
from  the  Superior  Court,  in  which  it  was 
found,  togetlier  with  other  papers  in  the  cause, 
in  pursuance  of  the  Act  of  Congress  of  1847, 
to  the  District  Court  of  the  United  States  tor 
tlie  Northern  District  of  Florida,  and  Bled 
therein;  and  at  the  January  Term,  1S48,  of 
that  court,  held  at  Tallahassee,  the  cause  was 
674*]  docketed  in  said  'court,  and  ordered 
for  trial  at  the  next  term  thereof,  to  be  held  at 
Pensacola  on  the  first  Monday  of  March  next, 
notice  of  which  order  was  given  to  the  prisoner. 
At  this  term,  as  we  have  already  stated,  in 
disposing  of  the  motion  to  dismisn,  the  pris- 
oner was  arraigned,  tried  and  convicted,  after  a 
motion  had  been  made,  and  denied,  to  quash 
the  indictment,  on  the  ground  that  the  court 
had  no  jurisdiction. 

It  will  be  perceived,  that  the  proceedings 
were  instituted  in  the  Superior  Court,  in  Octo' 
her,  1845,  after  the  Territory  of  Florida  was 
26« 


erected  into  •  State,  and  the  territorial  govern- 
ment had  ceased;  and  that,  pending  the  indict- 
ment in  that  court,  and  before  the  trial,  the 
cause  was  transferred  to  the  District  Court,  in 
pursuance  of  the  Act  of  1847,  and  there  tried, 
and   the    prisoner   convicted. 

We  have  already  held  at  this  term,  in  th« 
case  of  Hiram  Benner  et  al.  v.  Joseph  Y.  Porter, 
ante,  p.  235,  that  the  jurisdiction  of  these  ter- 
ritorial courts  ceased  On  the  erection  of  the  ter- 
ritory into  a  State,  on  the  3d  of  March,  1S46; 
and,  consequently,  the  proceedings  before  til* 
court  in  which  the  indictment  was  found  were 

Whether  Congress  possessed  the  power  to 
confer  nfterwanis  upon  the  United  States  Dis- 
trict Court  jurisdiction  to  arraign  and  try  the 
prisoner  on  this  indictment,  thus  giving  effect 
to  it  ex  post  facto,  we  need  not  stop  to  inquire, 
as  the  Act  of  1847  does  not  profess  to  confer 
any  such  authority.  We  have  no  doubt  tbsf 
possess  no  such  power.  An  indictment  upon 
which  a  prisoner  can  be  held  to  answer  must 
be  found  by  a  grand  jury  impaneled  and 
sworn  in  pursuance  of  law,  and  before  a  court 
of  competent  jurisdiction. 

The  Act  o(  1847  provided  simply  for  Um 
transfer  of  those  cases  pending  in  the  superior 
courts,  and  which  those  courts  claimed  to  exo- 
jurisdiction  over  after  the  territorial  gur- 
ernment  had  ceased,  to  the  federal  District 
Court  of  the  State;  and  for  writs  of  error  or 
als  to  remove  the  judgments  or  decrees 
therein  to  this  court  for  review,  taking  eare,  at 
lame  time,  to  guard  against  any  constme- 
tion  that  might  be  given  to  the  act  tending  t* 
affirm  the  jurisdiction,  but  referring  the  qnM' 
tion  to  this  court  to  be  determined. 

Nor  is  there  any  provision  in  the  eighth  ma- 

no  conferring  any  special  authority  upon  tb* 
District  Court,  in  respect  to  criminal  cases 
pending  in  the  superior  courts,  the  recorda 
and  proceedings  of  which  were  directed  to  be 
transferred,  to  take  up  those  that  remained  un- 
finished, and  to  proceed  therein  to  trial  and 
judgment.  We  refer  to  those  criminal  eases 
of  which  the  superior  courts  took  eognizanoe 
after  the  territorial  government  ceased,  awl 
~nth  it  the  jurisdiction  of  these  courts. 

*We  do  not  doubt  but  that  it  was  ['ttlT 
competent  for  Congress  to  have  provided  for 
the  transfer  of  pending  criminal  eases,  as  wdl 
as  civil,  at  the  termination  of  the  territorial 
government,  to  the  federal  courts,  with  autbor- 
'ty  to  proceed  therein  to  a  final  disposition,  the 
uime  as  if  the  cases  had  originated  in  those 
courts.  A  provision  of  this  kind  is  not  ooif 
fit  and  proper,  but  one  that  should  always  b* 
made  in  respect  to  all  the  pending  busineas  re- 
maining in  the  courts  at  the  change  of  govera- 

But  the  case  here  is  different.  The  section 
relates  to  cases  pending  in  the  courts  that  had 
taken  cognizance  of  them,  and  proceeded  there- 
after it  is  alleged  their  jurisdiction  had 
led.  And  hence  we  find  no  provision  for 
taking  up  the  unfinished  cases  after  the  traw» 
fer.  and  proceeding  in  the  same  to  a  final  dii- 
position. 

i  are  satisfied,  therefore,  that  the  District 
Court  had  no  jurisdiction  to  arraign  and  txj 
the  prisoner  on  the  indictment  previously  found 
in  the  Superior  Court  of  the  late  Territory  ti 
Hvwmrd  ■. 
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Floridk,  or  to  pronounce  judgment  thereon, 
and  that  the  judgment  accordingly  should 
be  revened,  and  the  proceeding  remitted  to 
tlM  court  b«Iow,  with  directions  to  quash  the 
indictment  and  discharge  the  prisoner  from  hia 
recognizance,    or    imprisonment,    as    the    case 

The  Act  of  Congress  passed  March  2,  1831  (4 
StaL  at  t^rge,  472),  upon  which  the  indictment 
in  this  case  ia  founded,  baa  been  before  ua  at 
this  term  for  consideration,  in  the  case  of  The 
tnitcd  States  t.  Briggs.  and  in  which  we  have 
held  tliat  an  indictment  in  all  respects  cor- 
toponding  vith  the  present  one  was  well  nar- 
nnted  b;*  the  provisions  of  that  act.  It  makes 
the  cutting  of  trees  or  tiiuher  standing  on  any 
landa  belonging  to  the  government,  hy  any 
pciaon,  whether  such  lands  be,  or  be  not  re- 
wrred  or  purchased,  in  pursuance  of  law,  for 
tke  oae  of  the  navy,  with  the  intent  to  convert 
the  aame  to  hia  own  use,  a  criminal  offense, 
pBniih*ble  I7  fine  and  imprisonment. 

There  ia  do  distinction  made  between  the 
acta  of  treapaas  in  cutting  the  timber  on  lands 
named  knd  not  reserved  for  the  use  of  the 
lavj.  Each  ia  made  a  misdemeanor,  and  sub- 
jected to  the  same  penalty.  There  is  no  am- 
Bifni^  in  tbe  act  in  this  respect,  or  room  for  a 
different  intorpretation.  Had  the  question  in 
thia  eaae  taraed  upon  the  merits,  we  should  not 
ha«*  entertained  a  doubt  upon  it,  or  have  con- 
■dered  it  open  after  the  decision  in  the  case 
abcadr  referred  to. 

Ike  Act  of  1817  (3  Stat,  at  Large,  347}  was 
MMilj  •■  eomprchensive  as  the  one  in  question. 
na  flolj  difference  is,  that  there  the  offense  of 
CDttbg  «a  land*  belonging  to  the  government 
other  thas  those  reserved .  for  the  use  of  the 
k7>*]  »Krj  was  'limited  to  the  cutting  of  live 
oak  or  nd  cedar  timber;  here  it  is  entar^d  to 
the  eotting  of  live  oak  or  red  cedar  trees  "or 
otbrr  timber,"  thereby  removing  the  restriction 
in  tbe  Act  of  1817.  In  other  respects,  the  two 
acta  are  anbatantialljr  the  same. 

Order. 

nfa  cmvae  came  on  to  be  heard  on  the  tran- 
■oipt  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  uid  waa  argued  by  counsel ;  on  con- 
■ideratioB  whereof,  it  is  now  here  ordered  and 
adjndpd  by  this  court,  that  the  judgment  of 
the  Hid  District  Court  in  this  cause  be,  and  the 
wne  is  Itereby  reversed  and  annulled,  for  the 
want  of  jnriadiction  in  that  court;  and  that 
this  cauae  be,  and  the  same  is  hereby  remanded 
to  the  aaid  District  Court,  with  directions  to 
qnaah  tbe  indictment  and  discharge  the  prls- 
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Hr.  JoatioB  Hdion  delivered  the  opiJiion  of 
the  court: 
Thia  ia  a  writ  of  error,  under  tbe  eighth  sec- 


tion of  the  Act  of  Congress  passed  February 
22,  184T,  to  bring  up  the  judgment  of  the  Unit- 
ed States  District  Court  for  the  Northern  Dis- 
trict of  Florida  for  review. 

The  indictment  upon  which  the  prisoner  was 
convicted  was  founded  upon  the  Act  of  Con- 
gress passed  March  2,  1831,  and  the  case,  as  ap- 
pears from  the  record,  agrees  in  all  respects 
with  the  ease  of  Forsjthe  v.  The  United  States, 
juat  decided,  and  to  the  opinion  in  which  we 
refer  for  our  judgment  in  this  case. 

The  motion  on  behalf  of  the  Attorney-Gen- 
eral to  dismiss  the  writ  of  error  for  want  of  ju- 
risdiction is  denied,  and  the  judgment  of  the 
court  below  reversed,  and  the  proceedings  re- 
mitted to  the  court,  with  direction  to  quash  the 
indictment  and  discliargc  the  prisoner  from  his 
recognizance,  or  imprisonment,  as  tiie  case 
may  be. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  'from  the  District  ["579 
Court  of  the  United  States  for  the  Northern 
District  of  Florida,  and  was  argued  by  counsel ; 
on  cons i deration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed  and  annulled,  for 
the  want  of  jurisdiction  in  that  court;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 


LOFTIN  COTTON,  Plaintiff  In  Error, 
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In  the  preeedlog  cane  of  ForsTthe  v.  The  Onlted 
SUtes.  this  court  decided  tbat  the  Act  at  CoDRresi 
parsed  on  the  223  ol  Febpuar.v,  1847  (Sesa.  LawB, 
1847.  chop.  ]T|.  BBve  Jurisdiction  to  this  court  to 
review  certain  dasipa  of  cn-e"  brought  up  tram 
the  territorial  courts  ot  Florida. 

A  motion  to  dismiss  one  ot  these  cases,  for  want 
ot  JurUdlcllon.  must  be  deoled. 


Mr.  Justice  Hetaon  delivered  the  opinion  of 

the  court: 

This  is  a  motion  on  the  part  of  the  Attorney- 
General  to  dismiss  tbe  writ  of  error  for  the 
want  of  jurisdiction. 

The  suit  was  brought  by  the  United  States 
against  the  defendant  in  the  Superior  Court  of 
the  District  of  West  Florida,  in  the  late  Ter- 
ritory  of   Florida,   for   a   trespass   on   govern- 

The  declaration  was  filed  in  December  Term, 
1844  ;  and  the  plea  of  not  guilty,  in  the  vacation 
thereafter,  on  the  26th  of  March,  1846. 

The  cause  remained  pending  in  said  court,  or 
without  any  further  proceedings  therein,  until 
the  ISth  ot  January,  1848,  when  the  records 
and  papers  in  the  same  were  transferred  to,  and 
filed  in,  the  United  States  District  Court  for  the 
Northern  District  of  Florida,  in  pursuance  of 
the  Act  of  the  2Zd  of  February,  1847  (Sesx. 
2«5 


STt 


8U1^B»1B   CODXT  OW   TUK  USITCD  STATES. 


Laws,  ch.  IT,  SM.  8),  and  at  tha  January  Term  , 
iif  the  court,  1048,  tif^ld  at  Tatlaliaeeee,  it  was 
ordered  that  the  cause  be  docketed  and  atnnd 
for  trial  at  the  next  March  Term  of  the  suid 
court,  to  be  holdcn  at  Pensacola,  imtid'  of 
which  order  waa  given  to  the  deftndHnt.  At  the 
?Jarch  Tenn,  the  defendant  appt-ured,  and  on 
leave  fiJed  a  demurrer  to  the  declaration,  which, 
580*]  'after  argument,  was  overruled,  and 
the  cause  set  down  for  trial  on  the  plea  of  not 
guilty. 

The  jury  found  a  verdict  for  the  plaintiSs, 
and  asaessed  the  damages  at  $362.50,  for  which 
sum  judgment  ivas  rendered,  besides  costs. 

Several  enceptiooB  were  taken  by  the  counsel 
for  the  defendant  to  the  ruling  of  the  court  at 
the  trial,  which  are  found  in  the  record,  aad 
on  which  he  relics  for  n  reversal  of  the  judg- 
ment on  this  writ  of  error. 

We  have  already  held,  in  the  case  of  Forsytbe 
V.  The  United  States,  just  decided,  that  a  writ 
of  error  lies  to  the  judgments  in  the  peculiar 
class  of  cnaea  described  ftnd  provided  for  in  the 
eighth  section  of  the  Act  of  Congress  paused 
22d  February,  1847,  already  referred  to,  with- 
out reference  to  the  amount  in  controversy, 
and,  as  this  case  falls  within  that  class,  it  fol- 
lows tliat  the  court  has  jurisdiction  to  revise 
the  judgment,  and  that  the  motion  to  dismiss 
munt    be    denied. 

The  case  not  having  heen  submitted  by  the 
counsel  for  a  decision  on  the  merits,  as  in  the 
criminal  cases  Just  disposed  of,  it  will  remain 
on  the  docket  for  a  hearing  on  its  order. 


JOHN  BALDWIN.  Appellant, 

CHARLES  ELY. 

Treaiurj  certificates  under  treaty  between  U. 
S.  and  Mexico  may  be  transferred  by  in- 
dorsement and  delivery — title  not  impeached 


r  bli  I 


islgns  upon  presentatinn 


'I'liese  certlflmtes  bpliig  lefially  agilmiBble  under 
n  act  ot  Congress,  an  Lndorbement  In  bluult  by  the 
rl;:lunl  payee  was  always  canslderfd  KiilHcIeut 
vldence  of  title  In  the  holder  to  enable  him  to  r«- 
elve  tlie  amounl  ot  tbe  certlflcate  when  prewnted 
-  _tho  Treasury  Dep«-- "   " 


t  Is  prli 


f  then 


pvldenc 


with   a  'blank    1 


rshlp. 


the  complainant,  who  fur 
J  had  been  purloined,  to  1 
1  uneondlllanall;.  could   n 


■na  ta 
.  ta. 


NoTB. — Title  to  Molen  or  traudi 
negotlsble  paper,  bills  and  nofci — wl 
la  Kood  BBalnst  partleB  thereto. 


e  of  dk 

9  answer,  nlleitrd  that  be  had  received 
tbe  third  person  as  securltv  lor  money  l( 
e  complalDsnt  was  eotllled  to  have  tbe 
'  '  a  upon  his  rerundlng  to  the  holdi 


low.  who  was  tbe  appellBii 
costs  in  this  court. 

THIS  waa  an  appeal  from  the  Circuit  Conit 
of  the  United  States  for  the  District  of 
Columbia,  in  and  for  tbe  County  of  Washing- 
ton,  sitting  as  a   court  of  equity. 

•The  facts  were  these:  ["BSi 

The  matters  in  controversy  arose  out  of 
three  certiHcates.  No.  989,  Ko.  D!)0.  No.  991, 
for  $1,000  each,  liearing  interest  at  the  r*te  of 
ri<;ht  per  cent,  per  vear,  issued  from  tlw 
De]>artment  of  the  Treasury  of  the  Unlt«d 
Slad'B  to  tho  appellant,  in  pursuance  of  tha 
convi-ntion  of  11th  April,  1830,  between  tht 
United  States  and  the  Mexican  republic.  Uld 
two  acts  of  the  Congress  of  the  United  Statei 
to  carry  into  elTect  that  convention,  pifrf 
June  13,  1840,  and  September  1,  1841. 

Articles  I,  2,  3,  4,  and  S  of  that  cobt^ 
tioD  (3  Stat,  at  Large,  pp.  628  to  G33)  provided 
for  a  commission  to  near  and  determine  tlw 
claims  of  the  citizens  of  the  United  SUtea  up- 
on the  Mexican  government. 

Byarticlesivth  it  was  agreed  that  if  it  should 
not  be  convenient  for  the  Mexican  government 
to  pay  at  once  in  money  the  amount  found  dna 

tsDk  or  England,  l: 


Ra^t,  13u. 


tiBbIc 


r  which   t 


upon  It.  I«e  T.  Npwsom.  D.  &  It.,  N.  P.  f.  50; 
»nilth  T.  Union  Bunk  of  London,  4B  L.  J.  0.  )■. 
I>lv.  149;  1  L.  R,  Q.  B.  Dlv.  31;  SX  L.  T..  N.  S. 
nST;  24  W.  R.  104.  C.  A.:  afflrming  8.  C.  44 
L.  J.  Q.  B.  117;  10  I..  R.  «.  B.  231;  32  b.  T., 
N.  8.  4r>>1;  2;i  W.  It.  i;.~i2:  Kesn  T.  ThreKall.  B 
D.  &  R.  y.-M:  Cbauniette  v.  Itunk  or  Eneland.  9 
Barn.  &  C.  •iaa;  tslilpley  t.  I^arroll,  45  III.  ;i85; 
Clarke  v.  JobnKun.  .'i4  II).  =110. 

A  bank  note.  thoii{;b  stolen,  becomes  the  prop- 
erly or  him  who  Elves  vatiinble  cunslilerallon  for 
It,  linvlnB  no  notice  or  knowledRu  ot  the  roUUery. 
Mfller  -    —        •  "  '    "--    •■"■ 


I  If  aril 

Blue.  :i*ti;  (.ruger  .. _„ _, 

,  fonroy  v.  Wnrren,  3  Johns,  fat.  Mofl :  Thurnlon  T, 
iMi'KDwn.  6  Mass.  4-JB;  Wbeeler  t.  Gould.  2D  Pick. 

JB   Me.  485:   I.aplec  ». 


>   ploint 


!  had  li 


DUtib   It   c 


...    .._,  _.._j  for  It. 

t  England.  9  U.  &  C.  -iOS. 

i„»i,i  iiiin  hnlder  can  rerover  upon  the  paper. 

..    .i   bim   from    a    pcrHon    who   li.id 

..lolen  or  robbed  It  from  the  true  owner,  provliled 

'  i:  took  It  Innocently.   In  the  course  at  trade,  for 

valuable    cuUHidcratlon.    and    not    averdiie.    and 

nl  "ccofint^f^jr"^*  possession  unlo/s  Rusplrlon' be 
ilsed.  Ulllrr  v.  Hiire.  1  Bnrr.  452:  (irant  t. 
auijhsn.  3  Burr.  l.'ilS :  I>eBcack  v.  RhudL-s.  Dong.  , 
i:! :  King  v.  Ullson,  2  Camp.  0:  Solomon  v.  The  I 


Clirion.  17  U.  1,,., ,. 

■.•.v2.  yS3;  Foster  v.  Pearson.  1  C.  M.  A  R.  84B: 
Kinvon  t.  Woblford.  IT  Minn.  240:  Worcntrr 
Coiintj  Bsnk  v,  norcbesler,  etc..  Bank,  10  Cmk. 
4M8 ;  1  Parsnns.  N.  &  B.  114 ;  1  Daniel.  Nef.  la- 
fltruments.  6:<I.  S;i2 :  Gould  v.  SeRCe,  5  Duer,  2T0; 
see  lIsU  V,  Wilson.  16  Unrb.  550 ;  Burson  v.  Hunt- 
lD|:tnn.  ^1   Mirb.  4lfl. 

Suspicion  triny  be  rust  upon  the  title  ot  tbe 
boliler.  bv  showluK  that  the  Instrument  bai  got 
Into  dreiilutlon  b.v  foire  or  fraud,  whro  tbe  onus 

tlon  he  Bare  for  II.  roiling  r.  Jftrtln.  1  Boa  A 
P.U4H:Rev     ■■  " --     "       - 


.   BIi 


vhleb 


iH;  Reynolds  v.  Tbillle.  2  Camp.  596:  MuDrw 
oner.  5  I'kk.  412  :  siury  on  nilli.  215 :  BallM 
Idwell.   i;i   Mee^•.  &  W.  78;  3  Sent.  Con.  10, 


:  Bailey 


Iwell,  1 


i  i:  8 


the' nlwve  rule,  and  tbe  maker  1i. 

tbereon  even  to  a  bona  llde  holder  without  notice. 
1  Daniel.  Ner.  Inslnimenii',  e:t4  ;  1  I'anon.  N.  * 
B.  114;  Lrd^'lek  v.  McKIm.  53  N.  Y.  31B:  Mi 
Redlltk  y.  IMJll,  54  X.  Y.  ^I.'iU. 

~    t  where   tbe  maker  baa  entmiled  hli  riiu- 
Howard  •- 


br  tht  hoard  of  cammiBeloneri,  It  should  be  at 
lihnty  to  p»y  in  tnaaur;  notes,  to  bear  interest 
it  the  iBte  of  eight  per  cent,  per  annum  from 
tbe  lUte  of  Ibe  aw&rd,  receivable  at  the  mari- 
tuat  etutom-houaea  of  the  republic. 

Bt  the  Mcenth  aection  of  the  Act  of  June 
I!;  1S40  (B  SUL  At  Large,  p.  3S3),  the  Secre- 
tMij  ol  tht  Treaaurr  waa  required  to  issue  cer- 
tiStatea  "Choiring  the  amount  or  proportion  of 
MBipaiaation  to  which  each  peraon,  in  whoae 
kior  award  ahall  hare  been  made  bj  said  com- 
BiMionera  or  umpire,  may  be  entitled  as 
animt  tbe  Mexican  government,  on  account 
ol   tba    daima    prorid^   for   by   aaid   conven- 

Bj  aectiona  eighth,  ninth,  and  tenth,  the 
Stctrtarj  of  the  Treaaury  was  required,  if  the 
Mexican  government  should  pay  any  moneys 
iMrard*  satisfying  the  said  awards,  to  distri- 
baletbe  aame  ratably  among  the  claimuiita;  or, 
H  the  MtTicaii  pn-emment  should  aee  fit  to  is- 
•ne  tmsury  notes,  then  to  cause  the  aume  to 
)»  delivered  ''to  the  persons  who  shall  be  re- 
sptrtirdy  entitled  thereto  in  virtue  of  the 
aaaida,  and  the  certificates  issued,  first  de- 
darting  aueb  auma  of  money,  if  any,  as  may  be 
•Ine  the  United  States  from  persons  in  whose 
''aror  awards  shall  have  been  made  under  said 


By  the  Act  of  lat  September,  1841  (6  SUt. 
atUlise,  p.  452),  the  Secretary  of  the  Treasury 
ni  required  to  issue  certiScates  to  the  persons 
aatliiorized  to  receive  the  sums  awarded,  "their 
hpl  npioentatives  and  assigns,"  in  the  man- 
atj  Elected  by  the  seventh  section  of  the  Act 
«l  CWgiMi  of  June  12,  1840,  tor  such  portions 
of  tha  H^a  awarded  as  may  be  convenient  for 
ths  daiaaDta,  and  to  be  subject  to  the  deduc- 
tisBS  nnirided  for  by  the  tenth  section  of  said 
act;  ^norided,  that  nothing  in  this  act  ahall 
ba  eanatrucd  to  give  any  rights  to  the  claim- 
SSI*]  ants  'that  are  not  conferred  by  said 
ecBTentioa.  and  the  Act  of  June  12,  1S40;  and 
that  tbe  substance  of  this  proviso  be  inserted  in 
the  certificates  that  may  be  issued." 

The  appellant,  John  Baldwin,  obtained  two 
awards  from  said  commission  for  large  sums 
<t  monej,   the   one  award  bearing   date    18t)i 


BujjwiN  V.  Ely.  ASl 

December,  1841,  the  other,  25th  February,  1842 ; 
and  therefor  obtained  various  certificates  from 
tbe  Treasury  Department  for  $1,000  each,  bear- 
ing interest  at  tbe  rata  of  eight  per  cent,  per 
year  from  the  respective  dates  of  said  awarda, 
whereof  the  aforesaid  certificates.  No.  U8S, 
No.  990,  and  No.  991,  are  parts  and  parcels. 

Subsequent  to  the  date  of  these  certificates, 
another  convention  was  signed  at  the  city  of 
Mexico,  on  the  30th  of  January,  1843,  and  nnal< 
ly  ratified  on  the  2gth  of  March,  and  promul- 
gated on  the  30th  of  March,  1843  (8  SUt.  at 
Large,  p.  678),  by  which  it  was  agreed,  that 
the  Mexican  government  should  pay,  on  the 
30th  of  April,  1843,  all  the  interest  which 
should  be  then  due  on  the  awards  in  favor  of 
claimants;  and  tliat  the  principal,  and  the  in- 
terest thereof  accruing  thereon,  ahould  be  paid 
"in  five  years,  in  equal  installments  every  three 
months,"  the  said  term  of  five  years  to  com- 
mence on  the  30th  of  April,  1S43 ;  the  payments 
to  be  made  in  the  city  of  Mexico,  in  gold  or 
silver,  to  such  person  as  the  United  States 
should   authorize   to   receive   them. 

Such  were  the  effects,  conditions,  and  obli- 
gations arising  against  the  United  States  out  of 
the  aforementioned   certificates. 

In  March,  18.14,  the  appellant  exhibited  hia 
bill  in  equity  against  the  appellee,  stating  in 
substance,  that,  being  the  lawful  proprietor  of 
said  three  certificates.  No.  989.  No.  900.  and 
No.  991,  to  him  issued  in  pursuance  of  the 
awards  in  his  favor,  he  wrote  his  name  on  the 
back  thereof,  "without  any  words  of  transfer 
or  assignment,  and  still  continued  to  hold  the 
same  as  the  lawful  owner  thereof;  and  that, 
while  the  aame  were  thus  held  by  him,  the 
said  three  certificates.  No.  989,  No.  990,  and 
No.  901,  each  for  the  sum  ot  $1,000,  were 
either  casually  lo<it  bj  him,  or  as  he  verily  be- 
lieves, clandestinely  stolen  from  bis  rightful 
possession." 

That  upon  the  discovery  of  said  abduction, 
the  eomplainant  immediately  gave  notice  to  the 
Treasury  Department,  by  letter  of  12th  Febru- 
ary. 1843,  with  a  request  that  payment  of  those 
certificates  mipht  be  stopped. 

That   tbe    complainant   was    unable   to   find 


Inn  tat  blank  paper  to  bis  agent,  w 


Baker,  would  tie  bound  to  iiai  such  bill  ni-  note  lu 
a  bona  Ode  bolder  for  value,  who  was  Ignorant  d( 
Its  belDS  Iraudulently  wrilten  or  Hlled  uji.  Mich- 
Inn  Bank  v.  Eldred.  9  Wall.  544 :  Harvev  v. 
~       '.  53  111.  224:   Itusieli  v.  LBngslnffe.  2  Douk. 


.  /.  Blanch  Bank,  a  Ala.  1S8:  Red- 
lick  r.  Doll.  54  N'.  Y.  :;nG:  l  l^arsoas,  N.  A  B.  114  ; 
2  Daniel.  Xeg.  Instruments,  364 ;  Young  v.  Orote, 
4  BID);.  S.'.'I:  1^<□lltd  v.  Towes.  10  I.n.  An.  lOR ; 
^larrard  v.  Hodden.  UT  Tenn.  St.  82:  Tbuinpson  on 
Bills  fWH'oii's  ed.).  ion:  Van  Unxer  v.  Howe.  -21 
a.  T.  31'8 :  Fisher  v.  Welisler.  8  t'al.  lOB.  But  nee 
Kl(cb<-n  V.  riBCP.  41  Barli.  4C5 :  WaNhinGton  Ksnk 
w.  EeT,  SI  Uo.  2TB :  Holmes  v.  Trumper,  22  Mich. 
3T8. 

But  wbere  the  blank  slirnatnre  has  not  been  en- 
truated  to  bdt  agent,  bv  tbe  writer  tlU'reof.  for  the 
purpOM  ol  binding  hlmwir  bj-  a  contrnct.  hut  ha^i 

B»te  Aould  afterwards  be  written  over  It.  the  U'l'. 
•on    whose   slGnature   Is   i 
bonnil.   even  ""    *    "■ —    ' 

IS  li.  ed. 


1  bona  Ods  bolder. 
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)per  place  aa  acceptor  or  Indorser  on 

(mending   that   ■    negollsble    Inatrii- 

other,    or 


KlgTitne  his _.. 

iiiioie  In  a  proper  place  aa  accept< 
blank  paper,  Inlendlng  that  a  n 
ment  shall    be  written   tbeieon   0; 


:o  the  cii9'«dy  o(  another,  with  b1 
and  the  peraon  to  whom  auch  b 
h  pap.>r  with  blanks,  is  entruated 


a  will  1> 


Innocent  (bird  nnrtles.  who  take  tbe  same  In  Rood 
talth  and  for  value.  Usher  v.  Daunc;.  4  Camp. 
97;  Bneklev  v.  Butler,  2  Barn.  A  C.  425;  Powi'll 
v,  DulT,  3  Camp,  isa ;  Schulti  v.  Astlej,  2H  K.  C. 
I..  It.  4l4:  Mi'lione  v.  Central  Bank,  IT  Ua.  Ill: 
Fullerlon  v.  Stursl^.  4  Ohio,  N.  8.  520:  Bank  of 
Crinimon wealth  r.  I'nrry.  2  Dana.  142;  Bank  ot 
I.1nir..i,me  v.  Petrlck,  ST.  B.  Mon.  25;  Jones  v. 
Sh.'lhvvllle  In<i.  Co.  1  Mete.  (K;.),  51:1:  MlehlRan 
Ins.  Co.  V.  Leavenworth,  30  Vt  11 ;  AndroacogglD 
Bnnk  V.  Kimball.  10  Push.  ^73:  Nlcol  V.  Bate.  ID 
YerK,  421);  1   Daniel,   Neg.  Instrnments,  111.  112; 

rin_l!ll!!>.  ;-17;  Bank  of  rltt-ibureh'Tr  .Veal,  2J  llow. 


SuPBEUE  Court  of  tiib  Usited  States. 


ISSO 


when  ^hose  certiftcatee  were,  until,  by  letter  ol 
the  2Sth  of  January,  IB44,  from  the  Secretary 
of  the  Treasury,  he  was  notified  they  were 
683*]  held  *snd  claimed  by  the  defendant, 
and  had  been  presented  at  the  Treasury  Depart' 
raent  in  the  defendant's  name.  lie  sought  a 
discovery  of  Ely's  right  to  them,  and  prayed 
that  Ely  should  be  required  to  prove  how  the 
said  certificateB  were  procured  from  the  com- 
plainant, and  for  what  consideration,  and  when 
and  where;  that  be  be  decreed  to  deliver 
up  the  same,  and  to  desist  from  all  demand  of 
payment  on  account  of  the  same,  or  to  aasign 
or  transfer  them  to  any  other  person  or  party; 
for  an  injunction  to  restrain  bim  for  demand- 
ing payment  of  them  until  the  further  order  of 
the  court,  and  for  such  other  and  further  relief 
in  the  premises  as  might  be  agreeable  to  equity 
and  good  conscience. 

The  injunction  was  erauted.  Ely  answered. 
Be  admits  that  the  said  certificates  were  issued 
and  made  payable  to  complainant  or  hi^  as- 
eigns,  and  were  his  sole  and  exclusive  proper- 
ty. He  states,  that  in  the  month  of  April, 
1842,  one  Perry  G.  Gardiner,  of  the  city  of 
New  York,  applied  to  bim  for  a  loan  of  money, 
and  offered  as  security  three  certificates  of  the 
Mexican  indemnity,  simitar  to  those  referred 
to  in  the  bill,  issued  to  complainant,  and  in 
doreed  by  bim;  but  he  does  not  recollect  the 
numbers;  and  upon  these  certiljcates  be  ad- 
vanced to  Gardiner  at  difTerent  times  t'arious 
sums  of  money,  to  the  8th  of  August,  1842, 
amounting  to  $1,220,  Gardiner  promising  to 
place  further  securities  in  his  hand.  On  the 
13th  of  August,  1642,  Gardiner  brought  to  him 
three  other  certificates  for  {1,000  each,  payable 
to  Baldwin,  and  indorsed  by  him,  the  numbers 
of  which  he  does  not  recollect,  to  he  held  as 
■ecurity  for  the  sums  already  advanced,  and 
such  new  loans  as  he  might  thereafter  make. 
And  he  did  afterwards,  to  the  ISth  of  December, 
1842,  lend  him  other  sums  amounting  to  S85T, 
making  in  the  whole  $2,077.  That  as  to  the 
first  three  certificates,  they  were,  as  he  believes, 
the  property  of  Gardiner;  and  as  to  the  last, 
Gardiner,  at  the  time  of  the  deposit,  informed 
him  he  had  full  control  and  right  to  sell, 
pledge,  or  hypothecate  them;  and  he  did  verily 
believe  that  Gardiner  was  the  true  bona  fide 
owner  thereof,  by  regular  assignment  from 
Baldwin,  and  he  took  the  same  as  he  had  taken 
the  three  previously  given  him,  without  any 
knowledge  or  suspicion  of  any  fact  or  circum- 
stuice  that  could  affect  or  invalidate  the  title  of 
Gardiner  to  them.  He  further  states  on  infor- 
mation and  belief  that  Baldwin  did  in  fact  in- 
dorse the  said  three  last-mentioned  certificates 
in  the  presence  of  Gardiner,  and  hand  them  to 
Gardiner,  with  the  express  purpose  and  design 
that  Gardiner  should  go  into  the  market  and 
negotiate  the  xame,  and  apply  the  proceeds  to 
bis  own  use,  in  payment  of  moneys  due  and 
584*]  payable  by  Baldwin  to  him;  and  'he 
charges  the  fact  to  be,  that  Bahiwin  indorsed 
them  with  the  express  design  and  intention  of 
j>assing,  by  such  indorsement,  a  perfect  title  to 
Gardiner,  or  to  any  person  to  whom  Gardiner 
might  transfer  them,  and  thus  he  gave  this  de- 
fendant the  legal  right  to  write  over  Baldwin's 
indorsement  any  words  of  assignment  necessary 
to  gite  him  a  perfect  title  to  them;  that  wime- 
tinii'  in  the  month  oi  December,  1842,  Gardiner 
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represented  to  him  that  the  certificates  had 
greatly  increased  in  value,  and  that  three  of 
them  would  be  sufitcient  security  for  him,  uid 
requested  him  to  give  up  three  of  the  six.  He 
did  so,  witliout  observing  how  they  were  num- 
bered; and,  some  time  after,  Gardiner  again  ap- 
plied to  him  to  exchange  the  three  certificatea 
which  be  had  so  given  up  to  him  for  the  other 
three,  and  he,  knowing  no  difference  therein, 
received  them  back;  and  these  three  last  are 
now  in  his  possession,  and  are  numbered  fffiO, 
990,  991.  He  denies  all  fraud,  and  daim* 
them  as  his  own. 

To  this  answer  the  plaintiff  filed  a  general 
replication. 

A  commission  was  issued  to  take  testimony, 
and  under  it  the  evidence  of  James  Bolton  and 
George  \V.  Rigge  was  taken  for  the  complau- 
ant,  and  that  of  Perry  Q.  Gardiner  for  tha  de- 
fendant. 

The  depositions  of  Bolton  and  Ei^i  saad 
not  be  further  mentioned,  as  they  related 
chiefly  to  the  exchange  of  certificates. 

Gardiner  states  that  Baldwin  had  passed  to 
him  in  jjaynient  of  a  debt  several  certificate* 
similar  to  these,  three  of  which  he  had  hypoth- 
ecated with  the  defendant,  for  a  loan  of  moDey 
made  by  defendant  to  him.  And  in  August, 
1842,  Baldwin  gave  bim  the  three  certificat«* 
mentioned  in  the  bill  for  the  express  purpOM 
of  raising  money,  or  by  hypothecation  to  pay 
bim  (Gardiner)  for  services  rendered  by  him 
to  Baldwin;  that  Baldwin  took  them  out  of 
his  portfolio  and  indorsed  them  in  bis  prea- 
ence,  and  delivered  them  to  him,  and  told  hisi 
to  get  the  money  as  soon  as  possible;  that  1m 
took  them  directly  to  Mr.  Ely,  got  some  mooej 
on  them,  and  he  agreed  to  advance  further 
sums,  -which  he  afterwards  did  advance ;  that 
he  told  Mr.  Baldwin  he  had  raised  the  money 
on  these  certificates.  He  states  further,  that 
the  month  of  December,  1642,  he  obtained 


Mr.  Ely,  and  sold  them  to  Perkins  Nicholis,  a 
broker,  and  afterwards,  lith  June,  1843,  got 
them  from  E.  Biggs,  to  whom  NIcholls  liM 
sold  them,  and  returned  them  to  Ely.  Tl^t 
Baldwin  bad  advertised  these  tbree  certiflcatw 
as  having  been  stolen  from  him,  and  witneea 
called  on  him  and  asked  him  the  meaning  of 
it.  He  said  it  was  to  'frighten  Mr.  ['SSS 
Sayre  and  Mr.  Allen,  who  held  the  five  other 
certificates  mentioned  in  the  advertisement; 
that  he  would,  as  soon  as  he  could  raise  tb« 
money,  pay  off  Ely's  advances,  and  take  up  tb» 
three  certificates  in  controversy.  Ely  never  haa 
been    paid. 

The  cause  was  set  for  hearing  by  coitsent  am 
the  bill,  answer,  exhibits,  depositions,  and  gen- 
eral replication,  and  on  the  26th  of  May,  1846, 
the    Circuit    Court    passed    the    following    da- 

"This  cause  coming  on  to  be  heard  on  the 
bill,  answer,  and  exhibits  filed  therein,  and 
the  conijilninant,  by  his  counsel,  objecting  to 
the  admissibility  of  the  evidence  of  Perrj-  G. 
Gardiner,  whose  deposition  was  taken  in  tba 
said  cause;  and  this  court  bavins  heard  the  ar- 
gument of  counsel,  and  considered  the  said 
cause,  the  snid  objection  to  the  admissibility  of 
the  said  evidence  is  hereby  overruled :  and  it  ia 
this  2dlh  day  of  May,  lS4<t,  ordered,  adjudged 
Howard  •- 


Buj>w[H  V.  Elt. 


F^iB  titia  d«cr«e  the  complunuit  appekled  t 


■ad  Mr.  BttSlxy  for  the  Kppelli 

Mr.  Bivb  examined  the  ease  uader  two  points 
«f  view. 

lai.  If  Gardiner'a  t«atiiDoiij  should  be  Admit- 
ted. 

2d.  If  it  waa  excluded.  (The  argument  un- 
der the  first  h«-ad  is  omitted.) 

t.  The  deposition  of  Perr;  0.  Gardiner  niuBt 
be  eoosidered  by  this  court  a«  supprcsaed  for 
btereat  and  incompetency,  upon  the  exception 
taken  to  it  in  the  Circuit  Court. 

Tlie  cmse  of  the  defendant,  devested  of  the 
depoaition  of  the  int«reBted  witness  (Gardiner), 
ii  bftUj  hia  defense  is  without  proof,  and  he 
stand*  before  the  court  in  no  better  condition 
than  as  ft  finder  of  these  lost  or  purloined  cer- 


Tbe  bill  alleges  the  awards  of  the  board  of 
eommiaaionera  in  favor  of  the  appellant,  the 
iMuing  of  these  certificates  to  him,  in  pursu- 
aue  of  the  awards  and  the  acts  of  Congress, 
and  hia  poaseBsion  thereof  aa  of  his  own  prop- 
erty. The  answer  admits  those  matters  of  the 
bin,  bat  sets  up  matteis  by  way  of  avoidance- 
to  which  the  plaintiff  put  in  the  general  repD- 
«stioii.  It  behooved  the  defendant  to  make  out 
jof  whatever  was  insisted  on  by  way  of 
Jiee.    Bull,  N.  P.  237. 

a  ia  according  to  the  established  course  In 
etj.  If  the  answer  of  a  defendant,  aa  to 
6SS*]  nutter  alleged  by  way  of  'avoidance, 
and  after  a  iteneral  replication,  were  to  be  taken 
aa  traa  without  proof,  then  a  suit  in  equity 
would  be  but  little  better  than  a  mockery.  Any 
laidcned  defendant,  if  not  required  to  prove 
what  he  alleged  in  avoidance,  could  a  wear  him- 

The  appellee  haa  no  assignment  to  himBelf; 
be  does  not  pretend  to  anything  more  than  that 
Perry  G.  Gardiner  deposited  the  certificates,  as 
etrilateral  security  for  money  lent.  Take  away 
the  deposition  of  the  interested  witness,  Gar- 
diner, and  every  matter  set  up  by  the  defend- 
ant's answer  in  avoidance  of  the  plaintiff's  title 
to  the  certificates,  issued  to  him,  apparent  on 
their  face,  and  confessed  by  the  answer,  rests 
wholly  in  the  allegation  of  the  answer,  without 

Eroof.  The  defendant  is  without  proof  that  he 
■nt  Gardiner  any  sum,  even  a  cent,  upon  these 
crrtilicates.  The  defendant  is  without  proof 
that  he  gave  value  for  them,  or  how  be  came 
bj  them. 

It  appears  from  the  depositions  of  Mr.  Bol- 
ton and  Mr.  Riggs.  that  the  possession  of  these 
certificates,  now  relied  on  by  the  defendant, 
most  have  been  acquired  on  or  after  the  21st  of 
June,  1843,  after  they  were  advertised  by  the 
appellant  as  having  been  lost  or  purloined,  and 
after  notice  thereof  had  been  given  in  the  De- 
partment of  the  Treasury  of  the  United  States, 
ne  defendant.  In  hia  answer,  avers  and 
ehargea,  upon  information  which  he  believes  to 
be  true,  "that  the  said  <!0mp1aiDant  did  in  fact 
indorae  the  said  three  laat'mentioned  certiH- 
eatca"  (meaning  thM*  wluidi  ha  saya  Gardiner 
IS  It.  ad. 


deliveied  to  the  defendant  on  the  13th  of  Au- 
gust, 1842),  "in  the  presence  of  the  said  Gardi- 
ner, and  hand  the  same  to  the  said  Gardiner 
for  the  express  purpose  and  design  that  the 
said.  Gardiner  should  go  into  the  market  and 
negotiate  the  same,  and  apply  the  proceeds  to 
the  use  of  himself,  the  said  Gardiner,  in  pay- 
ment of  moneys  due  and  payable  from  said 
Baldwin   to   said   Gardiner." 

This  matter,  so  alleged  in  avoidance,  is  to- 
tally without  any  color  of  proof,  save  in  the 
deposition  of  the  interested,  discredited,  incom- 
petent witness  Gardiner  himself. 

The  defendant  further  says,  that  he  "is  in- 
formed, believes,  and  expressly  charges  the 
fact  to  be,  that  the  said  Baldwin  did  indorse 
said  certificates  with  the  express  design  and  in- 
tention of  passing,  by  such  indorsement,  a  per- 
fect title  to  said  certificate  to  the  said  Gardiner, 
and  to  any  other  person  to  whom  the  said 
Gardiner  might  afterwards  transfer  them." 
This  allegation,  like  the  former,  is  totally  des- 
titute of  proof,  without  the  deposition  of  this 
aame  interested,  incompetent  witness,  Gardiner, 
who  is  swearing  to  saddle  upon  the  appellant's 
property  the  debt  of  the  witness  to  the  appellee 
for  money  borrowed  'and  of  which  [*587 
witness  aays:  "I  have  never  paid  Mr.  Ely  any 
of  the  advances  made  by  him  on  these  certiS- 
tes,  and  t  am  stiil  indebted  to  him  for  them.'' 
ippressing  the  deposition  of  this  interested 
itness,  as  this  court  must  do  upon  the  excep- 
in  taken  to  it  in  the  court  below,  there  is 
I  delivery  to  Gardiner  proved;  no  bargain,  no 
contract,  no  consideration,  between  the  appel- 
,  Baldwin,  and  the  witness,  Gardiner.  The 
complainant  has  never  assigned  them,  never  re- 
ceived any  consideration  for  them,  but  charges 
[upon  his  oath  to  his  bill  of  injunction)' that 
these  certificates,  Nos.  080,  900,  and  S91,  "were 
either  tost  by  him.  or,  as  h>'  verily  believes, 
stolen  from  hie  possession."  ■  defendant  al- 

leges that  the  plaintiff  delivered  them  to  Gar- 
diner, "in  payment  of  moneys  due  from  the 
said  Baldwin  to  the  said  Gardiner."  Take  away 
the  deposition  of  this  interested,  incompetent 
witness,  Gardiner,  and  this  allej^ation  of  fhr  de- 
fendant is  without  proof,  either  of  the  delivery 
or  of  the  consideration  alleged. 

The  defendant  "insists  that  said  indorsement 

was  intended  to  pive,  and  docs  in  law  give,  the 

right  to  this  detenilant,  as  the  holder  thereof,  to 

write  over  the  name  so  indorsed  any  words  of 

signment  necessary  or  convenient  to  convey 

perfect  title  to  himself,  and  thus  carry  out 

e  original  design  of  said  Baldwin  in  making 

such  indorsements. 

In  this  the  defendant  has  pleaded  and  averred, 
first,  an  intention  and  design  of  the  primitive 
owner  of  these  certificates  to  transfer  bis  prop- 
erty in  them,  which  is  a  fact  to  be  proved;  sec- 
ond, that  the  original  owner  has  signified  his 
intention  and  design  to  transfer  his  right  of 
property  in  a  manner  sufficient  in  law  to  effect 
transfer. 

In  discoursing  of  these  matters,  to  arrive  at 
truth,  the  surest  method  is  by  proceeding  from 
that  which  is  exclusive  and  negative  to  that 
which  is  inclusive  and  afGrmatlve-  These  cer- 
tificates are  not  bills  of  exchange,  nor  any  spe- 
cies of  negotiable  paper,  ruled  by  the  law  mer- 
chant. They  have  none  of  those  peculiar  priv- 
ileges allowed  to  paper  negotiable,  according  to 
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the  law  mercIiBnt,  In  order  to  give  full  effect  to 
thetr  utility  as  a  medium  of  trftde  and  com- 
merce. These  certtScates  have  no  resemblance 
to  bills  of  exchange,  or  promissory  notea  made 
asaigtiable  by  the  statute  of  Anne  "in  like  man- 
ner as  billa  of  exchange."  These  certificates 
were  payable  out  of  a  particular  fund,  to  he 
fumislied  hy  the  republic  of  Mexico  to  the 
United  States  from  time  to  time;  and.  when  ao 
furnished,  to  be  distributed  among  various 
claimants,  pro  rata,  and  subject  to.  the  condi- 
tion expressed  in  the  tenth  section  of  the  Act 
of  Omgrpss  of  June  12,  1841.  Tlipy  were  not 
S8S*]  assignable  by  the  common  'law.  They 
cannot  be  transferred  so  as  to  vest  an  absolute 
property  in  the  holder,  exempted  from  all  ques- 
tion of  a  consideration  given  for  the  tranafcr, 
like  unto  the  privilege  allowed  to  bills  of  ex- 
change, of  presumption  of  a  autlicicnt  considei- 
ation  tor  the  transfer  when  held  by  a  third  per- 
son— a  privilege  allowed  to  such  papers  only  as 
are  governed  by  the  law  merchant,  in  order  to 
strengthen  and  facilitate  that  commercial  inter- 
course which  is  carried  on  through  the  medium 
of  paper  securities,  properly  denominated  mer- 
cantile paper,  negotiable  according  to  the  law 
merchant;  or  to  such  papers  as  by  statute  have 
been  aEfimilatcd  to  bills  of  exchange  in  their 
assignable  qualities. 

The  Act  of  Congress  of  September  1,  1B41, 
made  in  addition  to  that  of  12th  June,  1B40,  au- 
thorized the  Secretary  of  the  Treasury  "to  is- 
sue certiGcates  to  the  persons  authorized  to  re- 
ceive the  sums  so  awarded,  their  legal  repre- 
sentatives and  assigns,"  in  the  maniuT  directed 
by  the  seventh  section  of  the  Act  of  12th  June, 
1840;  that  is,  to  the  assignees  of  the  awards, 
subject,  however,  to  the  conditions  and  reserva- 
tions mentioned  in  both  of  those  statutes.  But 
neither  of  these  statutes  made  the  certificates 
themselves,  when  issued,  assignable,  mucli  less 
assignable  in  Hke  manner  as  bills  of  exchange. 
On  the  contrary,  the  tenth  section  of  the  Act  of 
I2th  June,  1840,  and  the  proviso  of  the  act  of 
Ist  September,  1841,  repel  the  idea  that  Con- 
gress intended  to  convert  these  certifieates  into 
•  circulating  medium,  with  assignable  qualities, 
like  unto  hills  of  exchange. 

They  are  therefore  certificatea,  under  the  seal 
of  the  government,  payable  out  of  the  particu- 
lar fund  when  provided  by  the  Mexican  gov- 
ernment, subject  to  conditions  and  reservations, 
Iiaving  no  peculiar  privileges  in  the  hands  of  an 
assignee  beyond  iKinds  at  common  law,  pay- 
able to  the  obligee,  his  heirs,  expculors,  ad- 
ministrators, and  assigns,  which  are  not  made 
assignable  by  statute,  but,  like  all  bonds  and 
other  chosas  in  action,  are  assignable  in  equity. 

In  the  case  of  Williamson  v.  Thomson,  etc. 
16  Ves.  443,  it  appears  thiil  David  'Ihonijison 
obtained  from  the  East  Jmlia  Comimny,  at  their 
treasury  in  Bengal,  certificates  of  deposit  to  en- 
title liim  to  receive  the  money  from  the  treasu- 
ry of  Ihe  company  in  England.  These  ccrlili- 
cates  were  indorsed  by  said  David,  and  remit- 
ted, with  other  funds,  to  bis  brother,  George 
Tliompson,  with  instructions  to  effect  insurance 
on  account  of  David  on  the  property  he  had 
taken  on  hoard  the  ship  Earl  of  Dartmouth,  on 
his  homeward  voyt^  to  England.  Before  the 
receipt  uf  the  letters  in  England  said  George 
ASn*]  became  a  bankrupt.  'The  ship  Earl  of 
Darlmouth  was  lost;  David  escaped,  but  died 
370 
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on  board  another  ship,  having  previously  pub- 
lished his  will,  appointing  his  brothers.  George 
and  William  Thompson,  executors,  who  ob- 
tained probate.  The  assignees  of  the  bank- 
rupt, George,  got  poxsmsion  at  tb«  India  houM 
of  all  the  letters  addressed  to  said  Georgs 
Thompson,  effected  insurances,  etc.,  and  having 
obtained  from  the  executor,  George,  his  indorse- 
ment of  the  East  India  Company  certificatea, 
received  the  money,  claiming  it  as  of  the  ef- 
fects of  the  bankrupt,  George  Thompson. 
Lord  Chancellor  Eldon  determined  Uiqt  llie 
property  of  the  said  David  Thompson  did  not 
pass  at  law  by  his  indorsement  i>f  ilii-  India 
certificates;  and  the  said  George  having  becoma 
a  bankrupt  and  the  assignees  having  )KisaesHed 
themselves  of  all  the  papers,  and  there  being 
no  evidence  of  any  specific  appropriation  bj 
said  David  of  these  certificates  (hey  did  not 
pass  in  law  or  equity  by  the  indorsement,  but 
1  teniitined  of  the  property  and  estate  of  the  said 
David  Thompson. 

The  d.cision  in  the  case  of  Glvn  v.  Baker,  13 
East.  500,  was,  that  an  India  bond  was  not  as- 
signable. This  WH  before  the  statute  of  51 
George  m.,  ch.  64,  which  makes  them  assign- 
able, and  enables  the  assignee  to  sue  in  liia  owh 
name.  "A  bare  indorsement  of  a  name  trans- 
fers no  property,  and  therefore,  where  the 
plaintiff  produced  the  note  with  his  own  nasM 
indorsed,  Lee,  Chief  Justice,  suffered  him  to 
strike  it  out."    Bull,  N.  P.  275. 

The  case  of  Irvine  v.  Lowry,  14  Peters,  298, 
20D,  arose  upon  a  note  payable  to  Guy  C.  Irvine 
in  bank  notes,  and  indorsed  with  the  same  of 
Guy  C.  Irvine  in  blank. 

This  court  decided  that  the  paper  was  not  iw- 
gotiable,  either  by  the  usage  and  custom  of 
merchants,  the  statute  of  Anne,  or  the  kindred 
act  of  I'cnnsylvania.  "It  is  nut  neiiolinl'le  by 
indorsement,  and  not  being  under  seal,  it  is  not 
assignable  by  the  act  of  Assembly  on  that  sub- 
ject relating  to  bonds.  The  bank,  therefoi% 
cannot  sue  in  their  name  in  virtue  of  the  in- 
dorsement of  Irvine  in  blank;  nor  could  they 
sue  if  it  was  specially  indorsed  to  them,  be- 
cause the  legal  righl  nf  ncliim  wriiiM  siill  n- 
mnin  in  Irvine,  though  the  equitable  right  in 
the   thing   promised   may   have   passed   to   tbe 

T)ii°  decision  is  clear  and  conclusive  to  show 
that  the  mere  indorsoment  of  the  rome  of  Bald- 
win upon  these  ccrlifitalcB  did  not  UeM'>t  Bald- 
win of  his  legal  right;  and  if  any  person  other 
than  Ij^ldwin  claims  a  right  or  interest  in  these 
certificKlts,  it  can  only  be  nn  .liuiliiblo  ri-.-nr. 
growing  out  of  a  contract  for  a  transfer  found- 
ed upon  valuable  consideration  paid  to  Baldwin 
'for  bis  property  therein,  sufficient  to  [*6IA 
raise  a  trust  and  use  in  equity  in  favor  of  anch 
assignee. 

Tliat  the  assignee  of  a  paper  not  negotiaUs 
according  to  the  law  merchant,  nor  maile  bj 
statute  negotiable  in  like  manner  as  bills  of  ei- 
chongc,  cannot  claim  the  privileges,  remedies, 
und  protecliori  accorded  to  indorsees  bv  tbe  law 
iiii' reliant,  but  lakis  such  paper  at  bis  peril, 
subject  to  all  equities  and  inrirmities  of  title, 
will  appear  by  these  decisions  in  tbe  courts  of 
law  and  equity.  Wheeler  v.  Hughes,  1  Dallas, 
■27.  28;  McCiillogh  v.  Houston.  1  Dall.  4«.  444; 
Drake  v.  Johnson,  Hardin,  223;  Maadeville  t. 
Riddle,    1    Crauch,    208;    Jennj    t.    Herk,    1 
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BtTVnge,  591;  Baoburj  r.  Llsiett,  2  Strange, 
1X12;  P«tar*  T.  Soktne  and  Greene,  2  Vera. 
428;  Cblea  r.  Jones  and  another,  2  Vera.  69:;; 
Tnrton  t.  Benson  and  otbera,  2  Tern.  TBE. 
Tbe  ca««  of  WitlianiBon  t.  liiomson,  16  Vee. 
443,  derided  by  ]>ird  Eldon,  of  Theed  t.  Lovel, 
Bnll  N.  P.  275,  bj  Chief  Justice  Lee,  and  of 
Irrine  t.  Ixjwry,  14  Peters,  208.  299,  by  the 
Bnpreme  Gonrt  of  the  United  States,  are  inaur- 
monntable  authorities  establishing  the  principle 
that  the  bare  indorseincnt  of  a  name  transfers 
BO  property;  that  the  mere  indoraement  of 
John  Baldwin's  name  in  blank  on  these  certiti- 
atca  did  not  devest  him  of  his  propert;  in 
Uiem,  and  transfer  his  right  to  another  pereoD. 
An  asaignoient  of  these  certificateB  could  be 
affected  only  by  a  contract,  hj  an  agreement  to 
vhidi  John  Baldwin  was  a  party  assenting — 
by  an  agreement  between  him  and  another  per- 
Mm  or  other  pereons,  by  which  they  formed  an 
engagement  between  them,  the  owner.  John 
Baldwin,  assenting,  upon  valuable  or  good  con- 
•ideration,  to  transfer  his  property  in  these  cer- 
tificates, and  the  other  party  assenting  to  ac- 
Mpt  the  transfer  and  pay  the  consideration. 
As  SMignment  so  made  would  have  been  bind- 
In;:  in  equity;  but  a  court  of  equity  does  not 
Hnetion  a  nudum  pactum  any  more  than  a 
■nrt  of  law. 

The  indorsement  of  his  name  upon  these  cer- 
tificates issued  to  John  Baldwin  did  not  include 
a  lawful  right,  a  legal  authority,  to  any  linder 
«  pnrloiner  to  write  over  that  name  whatsoev- 
w  he  pleased,  and  to  transfer  the  property  of 
John  Baldwin  thereby.  An  authority  to  trans- 
fer can  be  derived  only  from  the  assent  of  John 
Baldwin,  signified  lawfully  and  in  some  better 
■Inner  than  the  simple  production  of  his  name 
faidorsed  in  blank,  without  proof  of  any  thing 
or  circumstance,  other  than  hia  name- 
Men  write  their  names  upon  blnnk  leaves  in 
their  books  to  identify  their  rights  of  property 
ia  those  books.  As  there  are  different  men 
kaving  the  same  names — as,  for  example,  sev- 
eral men  named  John  Rogers,  or  John  Scott, 
III*]  or  John  Smith,  or  'John  Anderson,  or 
John  Baldwin — the  name  of  the  original  pro- 
prietor, written  by  his  own  hand,  may  be  of 
tue  in  questions  of  property  and  identity  of  the 
owoera  between  persons  of  the  same  name,  or 
tbetr  represent  at  ives   because   men   arc   distin- 

Sished  by  their  handwriting  as  well  as  by  their 
■es;  for  it  is  very  seldom  that  the  shape  of 
their  letters  agrees  any  more  than  the  shape  of 
tlieir  bodies.  But  it  would  be  absurd  to  say, 
that  ft  person  who  obtained  poseession,  by  find- 
ing or  by  purloining,  of  a  book  with  the  name 
of  the  owner  written  in  blank  on  a  blank  leaf, 
theivby  acquired  an  authority  to  write  over  the 
name  a  transfer  of  the  right  of  property.  And 
it  wonld  be  ridiculously  absurd  to  suppose, 
that,  if  a  person  cut  such  leaf  out  of  a  book,  he, 
or  any  other  person  to  whom  he  might  deliver, 
hereby  acquired  a  lawful  ripht  or  authority  to 
write  over  the  name  an  assignment  of  a  chose 
in  action,  or  a  bill  of  sale  of  a  horse,  or  other 
property  belonging  to  the  person  who  liad  so 
written  his  name. 

lite  bare  writing  of  a  name — the  bare  in- 
doraement  of  a  name — gives  no  authority, 
transfers  no  property,  except  only  in  certain  pe- 
culiar privilt^cd  cases,  ruled  and  governed  liy 
the  law  mcr^iant,  wliieh  is  not  applicable  to 
these. 
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Chief  Justice  Holt  s^4,  the  inerchants  of 
Lombard  Street  cotild  not  make  or  unmake  the 
law,  and  as  often  as  they  came  into  court  upon 
promissory  notes  before  the  statute  of  Anne, 
declaring  on  them  as  bills  of  exchange,  he  non- 
Btiited  them.  The  brokers  of  Wall  Street  can 
no  more  transmute  these  certificates  into  bills 
of  exchange,  than  the  merchants  of  Lombard 
Street  could  convert  promissory  notes  into  bills 
of  exchange , 

Mr.    Bradley,   for   the   appellee,   contended — 

I.  That  Gardiner  was  a  competent  witness. 
{That  part  of  his  argument  is  omitted.] 

VI.  But  suppose  we  have  failed  to  show  that 
Gardiner  is  a  competent  witness,  how  stands 
the  case  thenT  We  have  the  bill,  answer,  and 
depositions  of  Bolton  and  Riggs.  By  the  for- 
mer it  is  averred,  and  by  the  answer  it  ia  admit- 
ted, that  these  papers  were  once  the  property  of 
Baldwin,  and  that  he  indorsed  them;  and  the 
proof  shows,  that,  with  his  indorsement,  in  the 
month  of  December,  IB42,  when  they  were 
worth  only  26  per  cent.,  they  came  in  open 
market  to  the  possession  of  Elisha  Riggs,  in 
New  York,  ajld  were  retained  by  him,  or  his 
agents,  till  the  month  of  June,  1B43.  The  com- 
plainant says  they  were  stolen  or  lost.  How, 
when,  where,  or  by  whom  he  does  not  suggest, 
but  he  did  not  discover  the  loss  till  February, 
1S43,  and  then  gave  notice  at  the  department, 
and  that  is  all;  and  *be  says  they  are  [*6n2 
now  in  the  poaseseion  of  the  defendant,  that  he 
is  remediless,  save  in  this  court,  "to  obtain  a 
discovery  of  the  right  and  title  which  said  Ely 
possesses,  or  under  which  be  claims,  and  that 
said  certificates  may  be  delivered  up  to  your 
orator  as  obtained  from  him  by  fraud  or  theft; 
and  he  prays  that  said  Ely  may  be  required  to- 
prove  and  show  how  the  said  certificates  were 
procured  from  your  orator,  and  for  what  con- 
sideration, and  when  and  where." 

The  case,  then,  is  that  of  a  man  who  puts  his 
name  on  the  back  of  a  paper  containing  an  ob- 
ligation to  pay  money  to  himself,  and  which 
paper  he  seeks  to  recover  from  a  third  person 
who  is  holding  and  claiming  it.  He  avera  tliat 
it  was  lost  or  stolen,  and  he  seeks  to  discover 
from  the  holder,  and  calls  upon  him  to  show 
and  prove  how,  and  for  what  consideration,  and 
when  and  where,  he  became  possessed  of  it. 

The  first  question  which  naturally  presents 
itself  is,  On  whom  is  the  burden  of  proof  in  the 
first  instance  T 

It  ia  said  the  paper  is  not  negotiable,  and 
possession  does  not  import  ownership,  jf  the 
cases  already  cited  are  authority,  it  19  evident 
that  any  person  taking  bona  fide  for  a  valuable 
consideration,  and  without  notice,  the  papers 
thus  indorsed,  would  thereby  acquire  a  title  to 
them.  It  may  he  true,  that  they  stood  on  the 
same  footing  as  promissory  notes  prior  to  the 
statute  of  3  and  4  Anne,  by  which  they  were 
first  made  negotiable;  but  it  lins  not  been 
doubted  for  muny  years  that  the  assignee  of  a 
chose  in  action  has  title  to  it.  It  is  also  an  ad- 
mitted principle  in  regard  to  such  instruments, 
that,  with  the  indnraement  of  the  payee  upon 
them,  the  title  passes  by  delivery,  if  they  were 
delivered  with  that  intent;  and  it  has  been  ex- 
pressly ruled,  that  the  holder  would  huve  a 
right  to  Jilt  up  the  imloi-scment  to  himseif.  The 
didi^rence,  und  the  only  I'ssenlial  difference,  is, 
ihat  the  statute  and  the  luw  niorehant  opi'ral- 
ing  upon  negotiable  paper  pass  the  legal  title' 
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by  Indorsement  and  delivery,  and  dispense  with 
proof  of  the  consideration  between  the  original 
parties  for  which  it  was  passed.  There  is,  then, 
notliing  on  the  face  of  the  papers  to  put  the 
partj  on  his  guard,  but  everything  to  show  that 
Duldwin  had  parted  with  them  voluntarily. 

Be  avers  that  they  were  lost  or  stolen;  bvt 
as  to  the  time,  place,  or  circumstances  of  their 
disappearance,  he  ii  silent.  He  professes  to 
have  discovered  the  loss  in  February,  1843;  yet 
it  is  clear,  by  bis  own  proof,  that  they  were  out 
of  his  possession  as  early  as  the  December  pre- 
vious. He  had  indorsed  them;  but  for  what 
purpose,  or  when,  he  cannot  say.  In  his  bill, 
he  says  (p.  3):  immediately  on  discovering 
&t3*]  the  said  abstraction,  *he  notified  the 
Treasury  Department,  by  letter  dated  12th  Feb- 
ruary, 1843,"  and  in  his  affidavit  he  says  (p. 
67),  that  "sometime  in  the  year  1842  there  was 
lost,  mislaid,  or  purloined  from  my  possession, 
three  certiBcates  of  the  Treasury  of  the  United 
States  for  Mexican  indemnity,  numbered  as  fol- 
lows, vil.,  389,  090,  9B1,  which  were  advertised 
in  the  Madisonian  for  six  consecutive  weeks 
during  the  months  of  May  and  June,  1843,"  etc. 
These  are  all  the  facts  stated  and  relied  on  as 
evidence  of  notice. 

Not  a  title  of  proof  is  afforded  by  him  of 
these  pretended  facts.  They  are  not  admitted 
in  the  answer.  He  was  therefore  bound  to 
prove  them,  if  they  are  at  all  material  to  his 

The  answer  denies,  in  the  most  explicit  terms, 
the  fact  of  the  loss.  Ue  was,  therefore,  hound 
to  prove  it,  more  especially  if  by  his  in,  tae- 
ment,  he  authorized  a  bona  Gde  holder  to  write 
Ml  assignment  over  it.  Clarke's  Ex.  t.  Van 
Riemsdyk,  9  Cranch,  163;  Hughes  *.  Blake,  6 
Wheat.  4S3;  Carpenter  v.  Providence  Insurance 
Company,  4  Howard,  185;  Young  t.  Grundy,  6 
Cranch,  51. 

The  answer  admits  that  the  papers  once  be- 
longed to  the  complainant,  but  that  does  not 
dispense  with  his  proving  that  he  lost  them.  It 
is  not  matter  in  avoidance.  The  papers  them- 
selves, being  iodorsed  by  the  complainant,  and 
in  the  possession  of  a  third  party,  are  prima 
facie  evidence  of  his  having  parted  with  them 
voluntarily,  and  the  answer  insists  he  did  bo 
part  with  them.     This,  after  any  proof  of  the 
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without  such  proof.  It  would 
the  case  of  a  negotiable  instrument.  The  an- 
swer must  admit  that  the  note  was  delivered 
to  the  party  to  whom  it  was  payable,  and  by 
whom  it  was  indorsed.  His  indorsement  and 
delivery  in  the  one  case  imports  a  considera- 
tion; in  the  other,  it  leaves  open  the  question 
of  consideration,  as  between  the  original  parties 
to  the  piipcr,  but  it  does  not  admit  anything 
more;  it  does  not  admit  that  it  was  lost  or 
stolen,  or  parted  with  by  the  payee  without 
consideration. 

However  that  may  be,  the  answer  in  this  case 
is  e- plicit,  denies  the  loss  set  up  by  the  com- 
plainant, and  puts  him  to  the  proof.  This  is  the 
gist  of  the  whole  matter,  and  the  complainant 
having  failed  in  this  his  hill  must  be  dismissed. 

VII.  r.ut  it  is  said  these  certificates,  like 
those  in  the  case  of  Williumson  v.  Thomson,  16 
Yes.  443,  are  not  assisnable  at  law,  and  did 
not  pass  in  law  or  equity,  by  the  indorsement, 
hut  remained  the  property  of  Baldwin,  as  those 
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did  of  Thompson.  It  is  sulBcient  to  say  of  that 
case,  1st.  That  it  does  not  establish  the  |m1ii- 
ciple  'for  which  it  is  cited;  2d.  It  was  [*6V« 
decided  on  its  peculiar  facts.  The  substanw 
is,  that  David  Thompson,  the  owner  and  bolder, 
indorsed  them  and  forwarded  them  in  letters  tn 
his  brother  George,  who  was  his  general  agent 
in  England,  and  died.  Ijeorge  became  bank- 
rupt, and  the  assignees  took  possession  of  aD 
his  effects,  among  others,  of  the  letter*  ae- 
companying  theae  certificates,  and  the  certlfl- 
cates  themselves,  procured  the  indorsement  of 
George  upon  them,  and  received  the  mooej. 
The  representatives  of  David  claimed  them, 
and  proved  these  facts.  The  assignees  did  not 
produce  the  letters,  and  relied  on  the  indone- 
ment.  The  master  found  that,  by  reason  of  Om 
assignees'  taking  possession  of  these  let  ten, 
etc.,  it  could  not  be  ascertained  whether  Um 
sums  payable  by  the  said  certificates  and  biU 
were  appropriated,  or  intended  to  be  appropri- 
ated, to  any  particular  purpose,  etc.  p.  M7. 
And  the  court  say:  "Unless  the  legal  effect  of 
the  circumstances  stated  by  the  truateei'  report 
is,  that  these  certificates  became  the  propertj 
of  the  bankrupt,  this  court  is  called  u^on  to 
make  this  declaration,  upon  the  intention  to 
appropriate  them,  and  whether  the  act  of  the 
assignees,  or,  as  is  much  more  probable,  the  ait 
of  the  bankrupt  himself,  has  prevented  the 
court  seeing  wlmt  was  the  appropriation  intoid- 
ed,  everything  is  to  be  inferred  that  can  be  ia- 
ferred  against  them."  This  case,  then,  do« 
not  touch  the  principle,  that,  without  othw 
circumstances,  the  possession  of  an  asaignmUa 
instrument  indorsed  by  the  assignee  U  prima 
facie  evidence  that  he  haa  voluntArily  parted 

The  case  of  Irvine  t.  Lowry,  14  Pet  29^ 
does  no  more  than  afSrm  the  principle,  that  a 
suit  at  law  to  recover  a  chose  in  action  must  be 
in  ths  name  of  the  payee  or  obligee,  in  whom 
the  legal  title  still  remains,  unless  there  be  aa 
enabling;  statute  changing  the  common  lav, 
while  it  affirms  the  proposition  that  the  bai4 
bill,  or  note  passes  by  indorsement  and  deliv- 
ery. The  other  cases  relied  on  in  the  argumest 
go  no  further,  unless  it  be  to  show  that  the 
assignee  of  a  chose  in  action  takes  it  eidrJMl 
to  the  equities  subsisting  between  the  oripnal 
parties. 

But  it  ia  said  the  "assignment  could  be 
effected  only  by  a  contract,  by  an  agreeioMt 

to  which  Baldwin  was  a  party  assenting, 

upon  a  valuable  consideration,  to  transfer  ha 
property  in  these  certificates,  and  the  othtf 
jiarty  a»se 

the  consideration."  And  it  i 
"an  assignment  so  maue  would  have  been  bind- 
ing in  equity."  Tliis  is  conceding  the  wh^ 
question,  and  retracting  all  that  precede*  tL 
We  are  in  equity.  It  is  a  question  of  mrirlnane 
The  bare  indorsement  of  negotiable  paper  dOM 
'not  transfer  the  title.  It  must  be  [*Stf 
accompanied  or  followed  by  delivery.  So  ef 
a  chose  in  action,  the  fullest  words  of  aMJga- 
mcnt  do  not  transfer  the  title.  Theiy  muat  be 
a  delivery.  In  the  former  ease,  the  uegotiiMi 
paper,  possession  is  evidence  of  delivery. 
the  latter  case,  the  possession  by  the  aaaig 
is  a  strong  prima  facie  evidence.  But,  if  tka 
indorsement  of  his  name  by  the  payee,  aad  ft 
delivery  t«  a  third  person,  will  autboriae  that 
UoMracdl. 
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pt-mon  to  fill  np  tbe  mHignmmt  in  the  nama 
of  the  pajee,  and  thna  aa  pfFectually  transfer 
tiM  title  u  if  it  were  firet  filled  up  by  the  as 
■igltre  before  deliTerjr,  can  there  be  a  question 
tlut  the  posseasion  of  such  a  paper,  with  a 
blank  indorsement,  u  prima  facie  evidence  of 
dflirerr. 

llie  qnestionii  are.  What  is  the  form  of  an  as- 
■ignment,  and  how  must  it  be  evidenced! 
Theie  is  no  precise  form.  It  maj  be  by  deliv- 
•rj.  Briggs  t.  Dorr,  19  Johns.  !lt),  citing  numer- 
oiu  casea;  Onion  t.  Paui,  1  Ilarr.  &  Johns.  Hi; 
Dunn  r.  Snell,  IS  ^lass.  485;  Titcomb  v.  Thom- 
as, 5  Greenl.  2SS.  True,  it  is  said  it  must  be  on 
a  laluable  consideration,  with  intent  to  trans- 
fer it.  Bat  theae  last  are  requisites  in  all  as- 
ta,  or  transfers  of  securities,  negotiable 
It  may  be  by  writing  under  seal,  by 
writing  without  seal,  by  oral  declarations,  ac- 
eoDpanicd  in  all  cases  by  delivery,  and  on  a 
jwt  eonsider«.lioR.  The  evidence  may  be  by 
pcgof  of  handwriting  and  proof  of  poBSpasion. 
R  may  be  proTed  by  proving  the  signature  of 
the  psn'ce  or  obligee  on  the  back,  and  possession 
by  » third  person.    3  Gill  &  Johns.  218. 

It  is  >  queatioR  of  authority,  the  authority 
Jnendent  on  the  act  and  intent.  When  a  man 
dtliTerv  to  another  a  blank  piece  of  paper,  of 
■Dnnnient  uid  proper  size  for  a  prumiasory 
■ate,  with  hla  name  signed  in  that  part  where 
the  ngnature  to  a  promissory  note  ordinarily 
■ppeara,  and  the  holder  fills  it  up  with  a  prom- 
iK  to  himself,  the  authority  to  do  so  is  imme- 
diately implied  from  these  acts.  When  he 
write*  his  name  across  the  middle  of  such  a 
ficce  of  paper  and  the  holder  writes  a  promis- 
■ory  note,  payable  to  him  or  order,  on  the  other 
side,  the  fair  presumption  is,  that  he  intended 
tUi  as  the  consequenoe  of  his  act. 

It  IB  a  question  of  delivery;  he  is  the  holder 
of  these  certificates.  He  assigns  no  reason  for, 
or  tine,  place,  or  circumstances  of  or  attending 
Us  doin^so,  but  he  indorses  these  three  certill- 
Mtes-  Why  indorse  theae  threet  Where  waa 
be  when  he  indrtrsed  them?  Where  did  he  keep 
them?  When  did  he  lose  them T  Where!  Who 
■aw  them  !  Can  be  afford  no  clew  to  trace  how, 
when,  where,  under  what  circumstancca,  all  or 
any  of  these  things  securredT  And  what  steps 
Sfl«*]  did  he  take!  He  tells  "us  at  one  time, 
ihat  immediately  on  discovering  his  loss  he  gave 
aotice  at  the  department.  Then  he  took  advice 
of  counsel.  Could  he  not  prove  these  facts! 
Bnt  what  else!  In  his  affidavit  he  says  they 
were  atolen  in  the  year  1B42,  and  he  advertised 
them  in  May  and  June,  1643,  six  months  after 
their  loss,  and  three  months  after  his  discovery 
of  that  loss.  Are  these  the  acts,  is  this  the  coo- 
dnct,  of  a  man  who  has  really  sustained  a  loss 
of  three  thousand  dollars!  '^et  even  of  this  he 
^*e*  no  proof.  Did  be  lose  them!  He  has 
failed  to  prove  a  fact  or  circumstance  from 
which  the  loss  can  be  inferred;  they  are  in  the 
poaaeaeion  of  a  third  party.  Must  he  not  have 
delivered  them! 

Bat  if  we  err  in  supposing  the  burden  of 
proof  is  on  him  to  show  the  loss,  or  that  he  has 
in  fact  made  a  prima  facie  case  of  loss,  and  ii 
we  are  wrong  in  supposing  Uie  indorsements 
made  hj  him  are  prima,  facie  evidence  of  his 
having  voluntarily  parted  with  them,  and  can- 
not now  reclaim  them,  we  say, 

finally,  this  is  a  bill  for  discoviry  and  reJicF. 
nie  romplainant  waa  not  satisfied  with  vetting 
tS  lb  cd. 


up  his  loss,  but  he  calls  for  a  discovery  of  the 
right  and  title  which  said  Ely  posaesaes,  or 
under  which  he  claims!  So  far  aa  thia  diacov- 
ery  is  made  through  the  answer,  the  answer  is 
responsive  to  the  bill,  and  is  evidence  of  the 
facts  stated  in  it.  Thi%  therefore,  makes  evi- 
dence all  that  part  of  the  answer  which  states 
the  transactions  between  the  defendant  and 
Gardiner.  It  is,  then,  clear  that  the  defendant 
became  the  holder  of  the  certificates  indorsed 
by  complainant  bona  Ude,  without  notice,  on  a 
just  consideration,  as  the  property  of  Gardiner. 
The  complainant  himself  has  proved  that  Elisha 
RiggH  bought  them  from  Perkins  Nicholls,  a 
broker  in  the  city  of  New  York,  and  sent  them 
to  the  house  of  Corcoran  &  Riggs;  and  further, 
in  his  bill  he  sets  up  that  they  will  be  paid  at 
the  Treasury  Department  on  the  5th  of  Febru- 
ary, unless  restrained  by  the  injunction  of  the 
court.  He  has  therefore  clearly  shown,  not 
only  that  they  passed  by  delivery  among  brok- 
ers and  others,  but  that  the  holder  with  this  in- 
dorsement upon  them  was  recognized  at  the 
Treasury  Department  as  owner.  Mr.  Ely,  then, 
acted  but  as  other  prudent  men  would  have 
acted,  in  giving  credit  to  this  Indorsement. 
Here  the  complainant  himself  has  recognized 
its  force  by  stopping  the  payment.  It  follows 
that,  by  his  voluntary  indorsement  and  his 
negligence,  the  defendant  has  been  induced  to 
part  with  his  money.  But  for  those  indorse- 
ments, Gardiner  could  not  have  obtained  the 
money;  and  but  for  the  want  of  care  of  Bald- 
win in  preserving  his  papers,  Gardiner  could  not 
have  presented  them  to  Ely.  Volenti  nan  fit 
injuria.  That  'be  knew  the  conse-  [•K»J 
quenoes  of  his  indorsement  if  he  passed  the 
papers  is  apparent  from  his  whole  conduct.  It 
would  otherwise  have  been  bub  a  snare  for  the 
most  wary.  He  now  comes  into  a  court  of  equi- 
ty to  tie  relieved  from  the  consequences  of  hid 
own  negligence.  Can  he  have  relief  until  he 
does  equity!  Was  not  the  court  below  bound 
to  dismiss  liia  bill  unless  he  offered  to  redeem 
a  mortgage  thus  created  by  his  want  of  caret 

I  have  avoided  any  discussion  of  much  that 
is  relied  on  on  the  other  side,  thinking  that  a 
general  summary  may  suflice  to  correct  some  of 
the  most  material  errors  of  fact  and  erroneous 
deductions  which  are  apparent  in  the  argument. 

Mr.  Ely  states  that  he  made  his  first  advance 
in  April,  ltt42,  upon  three  certificates,  the 
numbers  of  which  he  does  not  recollect,  and 
afterwards  made  further  advances  on  promises 
of  additional  security.  On  the  13th  of  August, 
1842,  Gardiner  dnpiiHlted  with  him  three  other 
certificates,  and  n^ccived  further  advances  to 
the  16th  of  December,  1842,  when  the  whole 
sum  was  $2,077;  tlint  sometime  in  or  about 
that  month  Gardiner  called  and  represented  to 
him  that  the  certificates  had  become  much 
more  valuable  in  consequence  of  the  arrango- 
monta  then  recently  perfected  between  the 
United  States  and  Mexico,  and  requested  him 
to  let  him  withdraw  three  of  the  six  he  had 
depoaited.  He  does  not  state,  as  is  suppoaed  in 
the  argument  for  complainant,  that  such  ar- 
rangemt-nts  had  been  made,  but  that  Gardiner 
told  him  BO.  Gardiner  may  have  stated  what 
was  not  the  fact,  but  that  does  not  affect 
Mr.  Ely.  He  further  says,  th.it,  some  time 
after  that,  Gardiner  again  applied  to  him  to 
exchange  them — that  is,  the  three  which  hi' 
had  thus  received  from  Ely — for  those  then 
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beld  by  Ely,  and  he,  knowing  no  diHercnce, 
assented  to  it,  made  tlie  ezcnange,  and  the 
three  be  then  received  are  those  now  in  contro- 
versy.  It  ie,  then,  evident  that  he  had  these 
certifleateE  as  early  as  April,  1842,  or  certainly 
as  early  as  the  13th  of  August,  1B42.  Yet  Bald- 
win does  not  discover  the  loss,  according  to  his 
statement,  till  February,  1843.  There  is,  then, 
in  all  this,  nothing  in  the  remotest  degree  to 
mise  a  doubt  of  the  entire  fairness  of  Mr.  Ely 
in  the  matter.  It  is  said  that,  Riggs  and  Bol- 
ton prove  this  laat  exchange  to  have  been  made 
as  late  as  the  14th  of  June,  1843,  and  after 
the  certificates  bad  been  advertised  as  stolen. 
But  we  have  already  shown  there  is  not  a  pur- 
ticle  of  proof  in  the  cause  of  any  such  adver- 
tisement,  or  other  notice,  having  at  any  time 
been  given  by  Baldwin.  There  U  nofliing  from 
which  it  can  be  infenxid  lliut  Kly  had  any 
ground  to  suspect  the  title;  tiiey  were  the  same 
certificates  he  had  held  nearly  a  year  before, 
and  the  very  papers  indorsed  by  the  complaju- 
598*]  ant  on  "which  he  bad  lent  the  money, 
which  hsa  not  been  repaid  to  him  to  this  day. 

iSz.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  here  by  appeal  from  the 
decision  of  the  Circuit  Court  tor  the  District  of 
Columbia  for  the  County  of  Washington,  sit- 
ting as  a  court  of  chancery. 

The  appellant  filed  his  bill  in  that  court, 
stating  that  large  sums  of  money  were  awarded 
to  him  under  the  convention  with  Mexico,  for 
which  he  obtained  certificates,  payable  to  him 
or  his  assigns,  from  the  Treasury  Department, 
according  to  the  Act  of  Congress  of  September 
1,  1S41.  That  among  these  certificates  were 
three  for  one  thousand  dollars  each,  numbered 
889,  QUO,  and  991;  that  upon  the  back:  of 
these  certificates,  among  others,  he  wrote  his 
uanie,  but  without  any  words  of  transferor  as- 
signment, and  continued  to  hold  them  as  the 
lawful  owner;  and  that  while  he  thus  held 
them,  the  said  tbree  certificates  were  either 
casuiitly  lost  by  him,  or,  as  he  verily  believed, 
purloined  or  stolen.  lie  states  further,  thut 
upon  discovering  their  loss  he  gave  notioe  of  it 
to  the  Secretary  of  the  Treasury,  who  agreed 
to  suspend  payment  in  case  they  should  be 
presented,  until  an  opportunity  should  be  af- 
forded him  to  regain  possession  of  thom,  or  to 
assert  his  right  by  some  legal  proceeding,  but 
that  he  had  been  unable  to  discover  where  these 
certificates  were,  or  who  held  them,  until  a 
short  time  before  the  hill  was  filed,  when  he  re- 
ceived notice  from  the  department,  that  they 
had  been  presented  for  payment  on  behalf  of 
the  appellee,  and  would  be  paid  accordingly,  un- 
iesB  sufficient  grounds  for  refusing  should  be 
furnished  by  the  appellant;  and  ihat  as  the 
appellee  resided  out  of  the  District  of  Columbia, 
and  his  agent  waa  a  member  of  Congress,  ami 
therefore  not  liable  to  arrest,  he  was  without 
remedy  except  by  the  aid  of  the  court  to  obtain 
a  discovery  of  the  right  and  title  which  Kly,  the 
appellee,  possessed,  or  under  which  he  claimed; 
and  prayed  tliat  he  might  be  required  to  pnivo 
and  show  bow  the  certificates  were  procured 
from  ttip  appellant,  and  for  wliat  conKidera- 
tion,  and  when  and  where,  and  to  I'lintiice 
them  before  the  court,  and  be  compel  lei',  by  its 
decree  to  deliver  them  to  the  complaliiaut. 
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The  appellee  speared  and  put  in  hia  Answer, 
in  which  he  statee  that  these  certificate*,  in- 
dorsed in  blank  by  the  appellant,  were  deliv- 
ered to  him  by  a  certain  Perry  G.  Gardiner,  to 
he  held  as  security  for  loans  aud  advance*  pre- 
viously made  by  the  appellee  to  the  said  Gar- 
diner, and  alho  for  such  further  loans  and  mi- 
vanecs  as  he  might  thereafter  make.  He  fur- 
ther BtatcB,  that  he  afterwards  made  sundry 
advances,  which  he  particularly  *mea-  [*BII 
tions,  and  that  be  has  altogether  advanced  \o 
Gardiner  two  thousand  and  seventy-seven  dol- 
lars, for  which  he  holds  these  certificates.  He 
further  states,  that,  at  the  time  he  took  them, 
he  believed,  from  Gardiner's  representations 
that  he  was  the  owner,  and  had  no  knowledge 
or  suspicion  of  any  circumstance  that  could  in- 
validate his  title.  And  further,  that  he  is  in- 
formed, aud  believes,  and  charges,  that  they 
were  indorsed  with  the  express  intention  il 
passing  by  such  indorsement  a  perfect  title  to 
Gardner,  and  handed  by  the  appellant  to  him, 
that  he  might  go  into  the  market  an4  nego- 
tiate them,  and  apply  the  proceeds  in  payment 
of  a  debt  due  from  Baldwin  to  him. 

The  transactions  between  the  appellee  nnd 
Gardiner  are  set  out  in  the  answer  much  mora 
particularly  aud  in  detail  than  is  here  staUd, 
and  a  great  portion  of  it  is  taken  up  in  stating 
a  transaction  between  him  and  Gardiner  con- 
oeming  a  pledge  of  other  eertiflcsitee,  opon 
which  a  large  portion  of  the  advancea  now  dot 
were  originally  made,  and  explaining  how  tbeee 
three  certificates  became  finally  pledged  far 
tlic  whole  amount  loaned  by  the  respondent, 
and  the  others  released.  But  it  is  unnecessaty 
to  state  these  particulars  here,  because  we  lae 
nothing  in  the  case  to  impeach  the  faimen  and 
good  faith  of  the  appellee,  and  the  eummairj 
above  given  is  sufficient  to  show  the  isucs  up- 
on which  this  controversy  must  be  decided. 

Gardiner  was  examined  as  a  witness  on  the 
part  of  the  appellee,  and  sustains  in  every  re- 
spect the  statement  in  the  answer.  But  his  tes- 
timony is  objected  to  by  the  appellant,  first, 
upon  the  ground  that  he  is  interested,  ud 
therefore  incompetent;  and  second,  that  if 
he  is  competent  he  is  not  worthy  of  credit.  It 
is  not  neoessary  to  express  an  opinion  upon  the 
validity  of  either  of  these  objections,  for  the 
admission  or  rejection  of  his  testimonj  would 
not  change  the  equity  of  the  case. 

Putting  aside,  therefore,  the  testimony  e( 
Gardiner,  it  appears  from  the  bill  and  answers 
that  the  appellee  is  in  possession  of  these  cer- 
tificates, claiming  title  to  them  as  assignee.  The 
act  of  Congress  directs  that  such  eertificatn 
shall  be  made  payable  to  the  person  entitled 
under  the  award  of  the  commissi  one  re,  his  Is- 
gal  representatives  or  assigns,  and  the  certifi- 
cates in  question  were  issued  in  conformity  to 
the  law,  ard  made  payable  to  the  party,  his 
legal  represent  at  Lves  or  assigns,  upon  the  sur. 
render  of  the  certificates  at  the  department. 
They  are  therefore  legally  transferable  by  as- 
signment, and  no  particular  form  of  aasign- 
ment  is  prescribed.  The  certifieates  in  question 
were  inrlorsed  in  blank  by  the  appellant,  and 
that  indur^eiNi^it  nontd  be  altogether  uaelcsa 
and  uninoanii^g,  unless  made  for  the  purpoM 
of  truuiifcrring  the  priiperly  to  an  assignee,  alid 
aulhnrir.in^  *any  person  entitled  to  it  [*fOI 
tliat  character  to  w^t'e  over  bis  name  a 
^''  ^  Howard  •■ 
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I  do  (Ot  The  holders  of  certiScates  cf 
siptioB,  thiu  indorsed  in  blank,  have 
been  recogniied  at  the  Treasury  De- 
t  aa  auignee*,  without  any  formal  kb- 
:,  and  the  money  due  on  the  certificate 
them,  except  oa\j  when  doubts  were 
led  of  the  genuineness  of  the  indorse- 

notioe  giyen  that  the  title  of  tbe  hold- 
lii^putfd.    Neither  the  law  nor  the  us- 

the  department  require  that  the  in- 
t  should  be  attested  by 


ia  nothing,  therefoTe,  in  th«  form  and 
r  of  tbe  indorsement  calculated  to 
snspicion  that  the  appellee  had  oh- 
Mm  unfairlj.  The  handwriting  of  the 
i  is  kdmitted,  and  tbe  indorgement  is 
f  to  tbe  nsaKB  sanctioned  b;  the  de- 
i  at  which  they  are  to  be  paid.  His 
n,  therefore,  upon  established  princi- 
aw,  is  prima  facie  evidence  that  he  is 
to  the  property  until  the  contrary  ap- 
i  different  rule  would  put  in  jeopardy 
to  a  great  portion  of  this  scrip,  which 
fairly  purchased  for  a  valuable  consid- 
For  it  has  been  a  common  article  of 
nd  much  of  it  has  passed  through  a 
if  bands,  with  no  other  evidence  of  an 
mt  to  the  holder  but  the  indorsement 
of  the  original  payee.  We  do  not  mean 
lat  these  certiflcates  are  to  he  regarded 
eraal  instruments,  to  he  regulated  by 
nercial  law,  and  that  the  holder  is  en- 
all  tbe  rights  which  belong  to  a  bona 
inee  of  a  promissory  note.  He  cer- 
I  not.  They  are,  however,  property, 
legal  right  to  them  may,  under  the  act 
eas,  he  transferred  to  another,  like  the 
any  other  property.  And  the  posses- 
bem  by  tbe  appellee,  with  the  cub  torn - 
I  of  assignment  indorsed  upoa  them,  in 
Iwriting  of  the  party  to  whom  they 
^nally  issued,  entitles  him  to  the  benc- 
e  legal  presumptions  in  favor  of  hia 
icb  always  arise  from  possession,  until 
offered  to  the  contrary. 
:he  appellant,  offers  no  proof  that  the 
es  were  lost  or  stolen,  as  charged  in 
nor  any  proof  that  tbey  remained  in 
-ssion  after  he  indorsed  them,  nor  any 
that  the  indorsement  was  made  for 
r  purpose  than  that  which  it  imports; 
or  tbe  purpose  of  transferring  it  to  an- 

-oe,  that  it  appears  from  the  testimony 
ises  to  whom  there  can  be  no  objection, 
le  ceitificates  were  advertised  by  the 
:,  as  having  been  improperly  obtained 
From  him,  and  that  his  advertisement 
in  some  newspaper  before  they  were 
Jie  second  time  to  Ely.  But  the  ad- 
mt  is  no  evidence  of  the  fact  slated  in 

owledge  of  the  appellee  before  the  last 
on  between  hini  and  Gardiner.  And 
er's  testimony  is  rejected,  there  in  no 
in  the  case  to  support  -the  allegations 
ppellant'a  bill,  nor  any  ground  upon 
am  entitle  himself  to  tbe  relief  be 


Besidsa,  the  object  of  tbe  appellant's  bill  la 
for  discovery  as  well  aa  rdief,  and  to  obtain 
from  tbe  appellee  a  diseorery  of  the  right  snd 
title  which  he  possesses,  or  under  which  be 
claims.  The  answer,  therefore,  is  responsive 
to  tbe  bill,  when  it  states  the  transactions  with 
Gardiner,  and  the  circumstances  under  which 
he  received  the  certificates,  and  tbe  advances 
he  made  upon  them.  And  it  is  entitled  to  all 
the  weight  which  the  rules  of  equity  give  to  an 
answer  when  it  is  responsive  to  the  bill,  and 
speaks  of  facts  within  the  personal  knowledge 
of  the  respondent. 

The  case  of  Williamson  v.  Thomson,  10  Ves. 
142,  relied  on  by  tbe  appellant,  depended  on 
different  principles.  The  East  India  certificate 
in  dispute  in  that  case  was  not  by  law  asaigD' 
able,  and  the  order  indorsed  upon  it  by  the 
party  to  whom  it  was  issued,  to  pay  the  amount 
to  another,  did  not  transfer  the  legal  right  to 
the  money.  It  might  pass  the  equitable  title, 
if  so  intended,  but  nothing  more.  The  decision 
turned  upon  the  meaning  and  intention  of  the 
indorsement.  The  Court  of  Chancery  was 
called'  upon  to  expound  It,  and  to  determine, 
from  the  evidence,  whether  it  was  intended  as 
a  transfer  of  the  equitable  right,  or  as  an  au' 
thority  merely  to  receive  the  money  as  the 
agent  of  tbe  original  payee,  and  for  his  use. 
The  court  determined  that  be  took  It  in  the 
latter  character,  but  upon  evidence  which  pre- 
sented a  case  altogether  unlike  the  one  now  be- 

The  decree  of  the  Circuit  Court  dismiBsiog 
the  bill  cannot,  however,  be  sustained.  The  ap- 
pellee admits  that  be  did  not  purchase  the  cer- 
tificates from  Gardiner,  but  took  them  as  secn- 
rity  for  the  money  loaned.  Consequently,  the 
appellant  is  entitled  to  redeem,  upon  payment 
of  tbe  advances  stated  in  the  answer,  with  in. 
terest  upon  the  several  sums  from  the  time  they 
were  respectively  loaned.  The  decree  of  the 
court  below  must  therefore  be  reverssd,  with 
the  costs  in  this  court,  and  the  case  remanded, 
with  directions  to  cause  an  account  to  be  stated 
in  conformity  to  this  opinion,  and  to  pass  a  de- 
cree requiring  the  certificates  to  he  delivered  to 
the  appellant,  upon  bis  paying  *or  ten-  [*S03 
dering  to  the  app^Iee  the  amount  found  to  be 
due,  and  in  case  the  money  is  not  paid  or  ten- 
dered by  a  day  to  be  fixed  by  tbe  Circuit  Court, 
then  the  certificates  to  be  sold,  and  the  proceeds 
apportioned  between  the  parties  in  the  manner 
herein  directed. 

In  taking  the  account,  tbe  appellee  is  to  he 
allowed  the  whole  amount  of  tbe  loans  and  ad- 
vances to  Gardiner,  for  which  these  three  cer- 
tiflcates  were  ultimately  left  in  pledge.  And  as 
tlie  appellant  did  not  offer  to  redeem  them,  and 
insisted  on  their  absolute  re-delivery  to  him, 
(he  court  think  that,  under  the  circumstances 
a.B  they  appear  in  the  record,  the  appellee  is 
equitably  entitled  to  hia  coats  in  the  Circuit 
Court,  and  tliey  are  apcordingly  in  the  account 
to  be  charged  againut  the  appellant.  But  as  re- 
i^ards  the  costs  in  this  court,  tbe  appellant,  by 
the  established  rules  and  practice  of  the  court, 
is  entitled  to  recover  them,  and  they  must  be 
charged  against  tbe  appellee. 

A  mandate  will  be  issued  to  the  Circuit  Oaurt 
in  eonformity  with  this  opiniok. 
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I    StATn. 


Order. 

Tbb  emoae  cfttne  on  to  b«  heard  on  the  tntn- 
■eript  of  the  record  from  the  Circuit  Court  of 
the  Uoited  States  for  the  District  of  Columbia, 
holden  in  and  for  the  Count;  of  Washington, 
and  was  argued  hy  counsel;  on  conaideration 
whereof,  ft  is  now  here  ordered,  adjudged  and 
decreed  bj  this  court,  that  the  decree  of  tlie 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs  for  the  ap- 
pellant ia  this  court;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  tbe  said 
Circuit  Court,  with  directions  to  that  court  to 
proceed  therein  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  juatice  shall  ap- 
pertain. 


Practice. 
Sr''lh2 


Wbere  no  dtatloQ   had   been   Isnicd   < 
upon  Ibe  detCDdant  Id  error,  t 
mUMd  on  mott 


THIS  case  waa  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
8tat««  for  the  Northern  District  of  Mississippi. 
COS'I     "The  order  of  the  court  expU  " 


Tbia  cause  c»me  on  to  be  heard  on  the  tnin 
•cript  of  the  record  from  the  District  Court  ol 
the  United  States  for  the  Northern  District  of 
Missisnippi,  and  on  the  motion  of  Kichard  S. 
Coxe,  Esiguire,  of  coimsel  for  the  defendant  in 
error,  stating  that  no  citation  had  been  issued 
or  served  upon  the  defendant  in  error,  was  ar- 
gued by  counsel;  on  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court, 
that  this  cause  be,  and  tbe  same  is  liereby  dis- 
miaaed,  with  costs. 


-lOSEPH  FLEMTNQ  and  William  A.  Marshall, 
trading  under  the  Arm  of  Fleming  i,  ii^r- 
shall, 

T. 

JAMES  PAGE,  Collector  of  the  United  States. 

Capture  and  occupation  of  port  by  U.  8.  during; 
war  does  not  make  it  part  of  U.  S- — revenue 


o(T 


luliim. 


?  P"/". 


_. .     aiillioritleB    of    (He    llnllei 

States,  ■ctlni:  under  the  orders  of  the  piesldi'nt. 
The    rrcaldcnt    acted    as    ■    mllltiirx    coinmiiDtle 

ErosiM^utlnc  a  war  waBCd  agalnit  a  public  snero) 
T  tlie  aiithurlly  ol  his  gorernment,  and  thp  cun 
Suprr'd  coiintiy  was  held  In  posseiwloD  In  order  ti 
li>[ri>s«  aad  bnrBFi  the  enemy. 
It  did  not  tlierebv  become  a  part  or  the  Union 
Tbe  boimdHrles  ol  Ibe  United  8tBtM  were  not  tx 
Icnil-'d  bj  tbe  conquest. 
X7S 


Tamplco  waa  tberetare  a  foreign  port,  wltlila 
the  meaning  or  the  Act  of  Congress  passeft  on  tbs 
30th  at  July,  IMS.  and  duties  were  pronerlj'  levied 
upon  goods  imported  Into  the  United  Statu  (nras 
Tamplco. 

■"'•-    ndmlnlatratlvo   departments   of  the  Kovera- 


t  have 


rade  might  be  carried  c 
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been  prcTlouBlv  made  so  br  an  act  of  Congress: 
and  tbe  principle  thus  adopted  bai  alwars  bean 
sanctioned   br   tbe   circuit   courU   ol   tbe   United 


THIS  case  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  on  a  certificate  of  divi- 
sion in  opinion  between  the  judeea  thereof. 

It  was  an  action  brought  by  Fleming  t  Mar- 
shall against  Page,  collector  of  the  port  of 
Philadelphia,  in  one  of  the  State  courts  of 
Pennsylvania,  in  1847,  to  recover  back  eertain 
duties  on  goods,  wares,  and  merchandiae,  im- 
ported into  the  port  of  Philadelphia  from  Tam- 
pico,  in  Mexico,  in  March  and  June  of  tiMt 
year.  The  case  was  afterwards,  in  184B  taken 
into  the  Circuit  Court  of  the  United  States  ftM- 
the  Eastern  District  of  Pennsylvania,  and  was 
tried  May  Term,  1849,  when  the  jury  found 
for  the  plaintiffs.  A  motion  was  thereaftar 
made,  on  'behalf  of  the  United  States,  [*••< 
to  set  aaide  tbe  verdict,  and  for  a  new  trial,  €■ 
the  grounds — 

1st.  That  the  learned  judge  erred  in  diar- 
ging  the  jury  that,  in  the  year  1847,  Tanpiw 
was  not  a  portion  in  >  foreign  country  witUl 
the  meaning  of  the  first  section  of  the  Act  of 
Congress  of  the  United  States  passed  30th  July, 
1846,  entitled  "An  Act  reducing  the  dntiH  ^ 
imports,  and  for  other  purposes." 

2d.  That  the  learned  judge  tmA  In  cAar- 
.)„_  .1.-  ! *v.-*    ;_  tde  year  1B4T,  Tampin 


ging  the  jury  that, 

was  so  far  under  the  dominion  of  the  Umted 
States,  that  goods,  wares,  and  merchandise  im- 
ported from  that  port  into  Philadelphia,  in 
March  and  June  of  that  year,  were  not  •nbjtet 
to  tbe  payment  of  duties. 

3d.  That  the  learned  judge  erred  in  bar- 
ging the  jury  that,  upon  the  facta  la  evideaea, 
the  plaintiffs  were  entitled  to  a  verdict  for  tki 
amount  of  duties  paid  under  protest  on  tht 
16th  of  June,  1847,  on  merchandise  imported  ll 
the  schooner  Catharine,  from  Tampieo,  into  thi 
port  of  Philadelphia,  in  March  and  June,  IMT. 

And  the  following  case  was  atatad  for  thi 
opinion  of  the  court: 

"Fleming  and  Marshall  v.  Page. 

'This  action  is  brought  by  the  plaintiflii 
merchants,  residing  in  tbe  city  of  Philadelphia 
n^'ainst  the  def.'ndant,  the  late  collector  of  thi 
Durt  of  Philadelphia,  to  recover  the  sum  of  taa 
thousand  five  hundre4^nd  twDnty-nino  dollar^ 
duties  paid  on  the  14th  of  June,  1S4T,  under  pto- 
test,  on  goods  belonging  to  the  plaintiSa 
brought  from  Tampieo  while  that  place  waa  ia 
the  military  occujMtioa  of  the  foroea  et  tta 
L'nited  States. 

"On  the  13th  of  May,  1846,  the 
the  United  Slates  declared  that  wi 
with  Mexico.  In  the  summer  of  that  year,  N« 
Mexico  and  California  were  auhdued  by  tha 
American  armies,  and  military  occupation  tak- 
en of  them,  which  continued  until  tha  Tnntraf 
Peace  of  May,   1S4S. 

"On  the   I5th  of  November.  IBM,  Omma- 
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dora  Conner  UxA  militkrj  poBsession  of  Tam- 
pieo,  ■,  Kaport  of  Uie  State  of  T>maulipns,  and 
from  that  time  mitil  the  treat;  of  peace  it  naa 

rriaoned  by  American  force*,  and  remained 
their  militarj  occupation.  Justice  was  ad- 
^inietend  there  bj  oourta  appointed  under  the 
military  authority,  and  a  castom-house  was  ea- 
tablished  there,  and  a  collector  appointed,  un- 
der the  military  and  naval  authority. 

"Ob  the  29tli  of  December,  IS46,  military 
■MMsaion  was  taken  by  the  United  States  of 
victoria,  the  capital  of  Tamnulipas;  garrisona 
■OS*]  'were  established  by  the  Americans  at 
Tarioos  poate  in  that  State;  and,  at  the  period 
of  the  Toyagei  from  Tampico  of  the  schooner 
Catharine,  hereinafter  mentioned,  Tamaulipaa 
wa*  reduced  to  military  subjection  by  the  forces 
of  the  United  States,  and  so  continued  until 
the   treaty   of   peace. 

"Kfa  the  19tji  of  December,  1846,  the  schoon- 
V  btharine,  an  American  vessel  chartered  by 
the  plaintiff's,  cleared  ooastwise  from  Philadcl- 
|kia  for  Tampico. 

-On  the  13th  of  February,  IS47,  she  was 
deared  at  the  custom-house  at  Tampico,  on  her 
letnm  voya^  to  Philadelphia,  under  a  coasting 
Manifcat,  signed  by  Franklin  Chase,  United 
SUtea  acting  collector. 

The  Catharine  brought  back  a  cargo  of  hides, 
fmtie,  sareaparilla,  Tanilla,  and  jalap,  the  prop* 
(fty  of  the  plaintiffa,  which  was  admitted  into 
the  port  01  Philadelphia  free  of  duty.  The 
(ktharine  cleared  again  coastwise  from  Phila- 
delphia, for  Tampico,  on  the  18th  of  March, 
1U7,  and  in  June,  1847,  brought  back  a  return 
«ar^  of  limilar  merchandise,  owned  by  the 
plantiffa,  which  the  defendant,  acting  under 
the  iaatriictions  of  the  Secretary  of  the  Treas- 
VJ,  Rfnsed  to  admit,  unless  the  duties  on  the 
■eichandise  brought  by  the  Catharine  on  her 
ioimer  Toyage  were  paid,  as  well  as  the  duties 
mi  the  goods  brought  by  her  on  this  voyage. 

"Ibeivupon,  the  plaintiffs,  on  the  14th  of 
June,  1S47,  paid  under  protest  the  duties  on 
both  Toyages,  amounting  to  (1,620,  and  brought 
tkia  action  to  recover  back  the  money  so  paid. 

"The  question  for  the  decision  of  the  court 
h,  whether  the  goods  so  imported  by  the  Cath- 
arine were  liable  to  duty.  If  the  court  are  of 
cpjaioB  that  they  were  not  so  liable,  then  judg- 
ment ia  to  be  entered  for  the  plaintilTa,  for  the 
MUB  of  $1.52S,  with  interest  from  the  14th  of 
Jane,    1847. 

Tf  they  are  of  opinion  that  they  were  liable 
la  duty,  then  judgment  is  to  be  entered  for  the 
defendant. 

'It  ■•  agreed  'that  all  instructions  from  the 
aereral  departments  of  the  government  to  any 
of  its  officers,  and  all  documents  of  a  public 
■ature,  touching  the  war  with  Mexico  or  our 
relations  with  that  country,  which  either  party 
may  desire  to  bring  to  the  attention  of  tlie 
court,  shall  be  considered  as  if  made  part  of  this 

"HeCall,  for  Plaintiffs. 
"Ash mead,  for  Defendant." 
^he  ^nse  haring  come  on  to  be  argued  on 
tb«  case  stated,  the  judges  of  the  Circuit  Court 
were  opposed  in  opinion  on  the  following  point: 
••••]  '"Whether  Tampico,  in  the  year  1847, 
while  in  the  military  occupation  of  the  forces 
•f  the  United  tjtatei,  ceased  to  be  a  foreign 
eonntry,  within  the  "»""■";  of  the  first  sec- 


tion  of  the  Act  ot  Congreaa  passed  80th  July, 
1846,  entitled,  'An  Act  reducing  the  duty  on 
imports,  and  for  other  purposes';  so  that  goods, 
wares,  and  merchandise  of  the  produce,  growth. 
and  manufacture  of  Mexico,  or  any  part  there- 
of, imported  into  the  port  of  Philadelphia  from 
Tampico,  during  said  military  occupation,  were 
net  subject  to  the  payment  of  the  duties  pre- 
scribed by  the  said  act,  but  entitled  to  be  en- 
tered free  of  duty  as  from  a  domestic  port." 

The  first  section  of  the  Act  of  30th  July, 
1S46,  above  referred  to,  is  as  follows: 

"That  from  and  after  the  first  day  of  De- 
cember next,  in  lieu  of  the  duties  heretofore 
imposed  by  law  on  the  articles  hereinafter  men- 
tioned, and  on  such  as  may  now  be  exempt 
from  duty,  there  shall  be  levied,  collected,  and 
paid,  on  the  goods,  wares,  and  merchandise 
herein  enumerated  and  provided  for,  imported 
from  foreign  countries,  the  following  rates  of 
duty,"  eto.     Session  Laws,  Btatutea  at  Large, 


tomey-fipneral)  for  the  defendant. 

Mr.  McCall,  for  the  plaintiffs,  contended, 
that  Tampico,  at  the  time  of  the  shipment  ot 
the  goods,  being  in  the  firm  posapssioo  of  the 
United  States  by  conqueat  and  military  occu- 
pation, was  not  a  foreign  country  within  the 
meaning  of  the  Act  of  July  30,  1846,  and,  con- 
aequently,  that  the  goods  brought  in  the  Cath- 
arine  were   not  liable  to  duty. 

The  Act  of  July  30,  1840,  reducing  the  duty 
on  imports  and  for  other  purposes,  provides 
that  there  shall  be  collected  on  Uie  goods, 
wares,  and  merchandise  therein  enumerated, 
imported  from  foreign  countries,  certain  rat«s 
of  duty. 

The  first  question,  then,  ie.  What  is  a  foreign 
country,   within   the   meaning   of  the  revenue 

A  foreign  country  is  one  exclusively  within 
the  sovereignty  of  a  foreign  nation,  and  wiui- 
out  the  sovereignty  of  the  United  States.  This 
is  the  well-settled  meaning  of  the  word  "for- 
eign," in  acta  of  Congress.  1  Gall.  58,  56;  1 
Story,  1;  2  Gall.  4,  4B6j  1  Brock.  241;  4 
\Vheat.  254. 

If,  then,  Tampico,  during  its  occupation  by 
the  forces  of  the  'United  States,  was  1*901 
not  exlusively  witliin  the  sovereignty  of  Mex- 
ico, it  follows  that  it  was  not  a  foreign  country, 
and  consequently  tbe  goods  brought  from  it 
were  not  liable  to  duty. 

Tampico,  during  its  military  occupation  by 
our  forces,  was  under  the  sovereignty  and 
witbin  the  jurisdiction  of  the  Unitral  States. 
The  sovereignty  of  Mexico  over  it  waa  super- 
seded by  tliat  of  the  United  States. 

This  change  of  sovereignty,  as  a  conHequence 
of  firm  military  occupation,  is  as  settled  as  any 
other  principle  of  the  law  of  nations,  and  hsia 
been  repeatedly  recognized  by  the  highest  an- 
thority  in  this  country.  United  States  T.  Bioc, 
4   Wheat.   246. 

It  might  sufDce  to  refer  simply  to  the  ease  of 
Castine,  which  contains  a  lucid  exposition  of 
the  law  of  nations  on  the  point  in  question,  and 
is  conceived  to  be  decisive  of  the  present  caae. 
It  ia  proposed,  however,  to  bring  to  the  atten- 
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lion  of  the  court  some  additional  authorities  on 
.  the  -subject  of  the  legal  effect  of  the  cs-pture 
Mid  firm  possesaion — such  as  exiated  in  the  case 
of  Tampico  and  the  State  of  Tamauiipas — of  a 
portion  of  kn  enemy's  territory. 

The  result  of  the  authorities  may  be  briefly 
stated  aa  foilowa:  The  duty  of  allegiance  is 
reciprocal  to  the  duty  of  protection.  When, 
therefore,  a  nation  is  unable  to  protect  ft  por- 
tion of  its  territory  from  the  superior  force  of 
an  enemy,  it  loaea  ita  claim  to  the  allegiance  of 
those  whom  it  fails  to  protect,  and  the  con- 
quered inhabitants  pass  under  a  temporary  kI- 
legiance  to  the  conqueror,  and  are  bound  by 
■Itch  laws,  and  such  only,  as  he  may  choose  to 
impose.  The  sovereiiinty  of  the  nation  whicli 
II  thus  unable  to  protect  its  territory  is  dis- 
placed, and  that  of  thn  successful  conquerer  is 
substituted  in  its  alead. 

The  jurisdiction  of  the  conquerer  Is  complete- 
He  may  change  the  form  of  government  and 
the  laws  at  his  pleasure,  and  may  exercise 
every  attribute  of  sovereignty.  The  conquereii 
territory  becomes  a  part  of  the  domain  of  tho 
conqueror,  subject  to  the  right  of  the  nation  U 
which  it  belonged  to  recapture  it  it  they  can 
By  reason  of  this  right  to  recapture,  the  titli 
of  the  conqueror  is  not  perfect  until  coniirmcd 
by  treaty  of  peace.  But  this  impcrfectio 
tds  title  is,  practically  speaking,  important  only 
in  case  of  alienation  made  by  the  cunqueror  be- 
fore treaty-  If  he  sells,  he  sells  subject  to  the 
ri^t  of  recapture. 

But  although,  for  purposes  of  sale,  the  title 
«f  the  conquerer  is  imperfect  before  ces:  ' 
for  purposes  of  government  and  jurisdietioi 
title  is  perfect  before  cession-  As  long  as  he 
retains  possesaion  he  is  sovereign;  and  not  the 
less  sovereign  because  his  sovereignty  may  nut 
endure  forever- 

eas*]  'GrotiuE  (ch-  6,  book  3,  tec.  4),  speak- 
ing of  the  right  to  things  taken  in  war,  saya 
that  land  is  reputed  lost  which  is  so  secured  by 
fortifications  tliat  without  their  being  forced  it 
cannot  be  repossessed  by  the  lirst  owner.  And 
in  eh.  8,  book  3,  treating  of  empire  over  the 
conquered,  he  shows  that  sovereignty  may  be 
acquired  by  conquest. 

WollHus,  in  his  treatise  De  Jure  Gentium 
(ch.  7,  Dc  Jure  Gentium  in  Betio,  sec  863), 
states  the  doctrine  very  strongly. 

Puffendorf,  book  8,  ch.  U,  tills  "How  Sub- 
jection ceases";  name  author.  Treatise  on  the 
Duties  of  the  Man  and  the  Citizen,  book  2,  ch. 
10,  sec.  2;  Bynkerslioek  on  the  Law  of  War, 
Duponceau's  translation,  124;  2  Burlamaqui, 
74;  Vutte!,  book  3,  eh-  13,  and  book  1,  ch.  IT; 
Martens  on  the  Law  of  Nations,  book  8,  ch.  3, 
sec.  8;  Wheaton,  Elements  of  International 
Law,  p.  440;  7  Co.  17,  b;  Dyer,  224,  a,  pi.  20; 
2  P.  Wms.  75;  Cowper,  204;  Dodson,  450;  2 
Hugg.  Consistory  Eep.  371;  B  Craoch,  191;  7 
Peters,  86;  2  Gall.  485;  4  Wheat.  246;  1  (pin- 
ions  of  Attorney -General,   110. 

These  authorities  seem   to  establish  eonclu- 

Ist.  That,  by  conquest  and  firm  military  oc- 
oupation  of  a  portion  of  an  enemy's  country, 
I  he  sovert'ipnty  of  the  nation  to  which  the  con- 
quered territory  belongs  is  subverted,  and  ilie 
Miveri-ignty  of  the  wnqueror  is  substituted  in 
its  phi™. 

^'il.  Ihat  although  this  aDtBreignty,  until  cea- 
978 


sion  by  treaty,  is  subject  to  be  oustsd  by  tbs 
enemy,  and  therefore  does  not  give  an  indefeaa- 
ible  title  for  purposes  of  alienation,  yet  while  It 
exists  it  is  supreme,  and  confers  jurisdiction 
without  limit  over  the  conquered  territory,  and 
the  right  to  allegiance  in  return  for  protection. 
It  follows  that  Tampico,  while  in  the  milita- 
ry possession  of  our  forces,  passed  from  tha 
sovereignty  of  Mexico  to  the  sovereignty  of  the 
United  States,  and  was  subject  in  the  fulleat 
manner  to  the  juii^^dition  of  the  United  Btatea, 
and  therefore  could  in  no  correct  sense  be  said 
to  be  foreign  to  the  United  States- 
It  cannot  be  denied  that  these  prineiplai,  aa- 
tablished  by  the  common  consent  of  the  drtV 
ized  world,  must  govern  the  Viile  to  conquest* 
made  by  the  United  States.  As  one  of  the  fam- 
ily of  nations,  they  are  bound  by  the  law  of 
nations,  and  the  nature  and  effect  of  their  aa- 
quisilions  by  conquest  must  be  dafined  and  reg- 
ulated by  that  law. 

That  the  United  States  may  acquire  tarrl- 
tory  by  conquest  results  from  their  power  to 
make  war.  They  cannot  in  this  respect  be  lea* 
competent  thao  all  the  other  nations  of  the 
world.  The  right  to  acquire  by  conquest  ia  an 
inseparable  incident  to  the  right  to  "in'titaia 

*Mr.  Justice  Story,  In  the  third  vol-  [*eO* 
ume  of  hia  Commentaries  on  the  Constitution, 
says,  at  p.  100:  "The  Constitution  confera  on 
the  government  of  the  Union  the  power  of 
making  war  and  of  making  treaties;  and  tt 
seems  consequently  to  possess  the  power  of  aC' 
quiring  territory  either  by  conquest  or  treaty," 

And  at  p.  193;   "As  the  general  government 

Ssecsaea  the  right  to  acquire  territory,  either 
conquest  or  treaty,  it  would  seem  to  follow 
as  an  inevitable  consequence  that  It  poaseaaea 
the  power  to  govern  what  it  has  ao  acquired," 
Chief  Justice  Marshall,  in  the  Am.  Ina.  Oo. 
V.  Canter,  1  Peters,  642,  treats  it  aa  dear. 
"The  Constitution,"  says  he,  "confers  absolute- 
ly on  the  government  of  the  Union  the  poweia 
of  making  war  and  of  making  treaties;  conse- 
quently, that  government  possesses  the  powar 
of   acquiring   territory   either  by   conquest   oa 

The  messages  of  the  President  to  Congreas 
during  the  war,  and  the  instructions  from  the 
heads  of  departments  contain  authoritative  dec- 
taralions  as  to  the  right  of  the  United  State* 
to  acquire  foreign  lerritory  by  conquest,  and  aa 
to  the  effect  of  such  conquest  upon  the  sover- 
eignty of  the  conquered  territory,  in  accordance 
with  the  principles  above  stated.  Thus,  the 
President,  in  his  message  of  December,  ISM, 
says:  ''By  the  law  of  nations  a  conquered  ter- 
ritory is  aubji-ct  to  lie  goveri>ed  by  the  eon- 
queror  during  his  military  posseasion,  and  nntU 
there  ii  either  a  treaty  of  peace  or  he  shall  Ta'- 
untarily  withdraw  from  it.  The  old  civil  gov- 
ernment being  neo'ssarily  superseded,  it  ia  tbc 
right  and  duty  of  the  conquerer  to  secure  Ui 
conquest,  and  to  provide  for  the  maintenance 
of  civil  order  and  the  rights  of  the  inhabitanta. 
This  right  has  been  exercised  and  this  dn^ 
performed  by  our  military  and  naval  oommanif- 
cra,  by  the  establishment  of  temporary  govan- 
ments  in  some  of  the  conquered  provincea  In 
Mexico,  assimilating  them  as  (ar  as  practicable 
to  the  free  institutions  of  our  own  country." 

See,  also,  the  message  of  Tth  December,  IStT. 
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Th«  inatmetirnu  from  tlie  Secretary  of  War 
to  General  Keuney,  commanding  the  expedi- 
tion to  New  Mexico  and  California,  dated  Juua 
I,  1S48  (HooM  Doc.  No.  00,  1st  S«ss.  30th  Con- 
gress, p.  1S3),  which  trere  transmitted  to  Gen- 
nl  Taylor,  with  liberty  bo  obeerre  the  same 
eoune  of  conduct  in  tbe  departments  that 
night  be  conquered  by  him,  provide  for  the 
establishment  of  temporary  cirit  governments, 
iBcominend  the  employment  of  such  of  the 
flatting  dril  officers  as  were  known  to  be 
friendlj  to  the  United  States,  and  would  take 
the  o«tli  of  Allegiance  to  them,  and  authorize 
him  to  asjure  the  people  of  those  provinces  of 
tbe  wish  and  design  of  the  United  States  to 
•  10*]  'provide  for  them  a  free  government, 
with  the  le«at  possible  delay,  similar  to  that 
which  exists  in  our  territories. 

See  aJso  the  instructions  of  the  Secretary  of 
the  Xarj  to  the  officers  commanding  the  naval 
bnes   ID  the  Paciflc. 

Reference  is  also  made  to  the  circular  from 
the  Treasury  Department  to  collectors  and 
other  oRicers  of  the  customs,  which  contains 
the  following  clause:  "Foreign  imports,  which 
■ay  be  re-exported  in  our  vessels  to  Mata- 
■ora*,  wiU  not  b«  entitled  to  any  drawback  of 
duty;,  for  if  this  were  permitted,  they  would 
be  carried  from  that  port  into  the  United 
State*,  and  thus  evade  the  payment  of  all 
dnties.  Whenever  any  other  port  or  place  upon 
the  Mexican  side  of  the  Rio  Grande  eliall  have 
passed  into  the  actual  possession  of  the  forces 
of  tbe  United  States,  such  ports  and  places 
will  b«  subject  to  all  the  above  instructions 
which    are   applicable    to    the    port   of    Mata- 

Mr.  Johnion,  for  the  defendant.  Page,  con- 
tended that  Tampico,  in  the  year  1847,  al- 
though in  the  military  occupation  of  the  forces 
of  the  United  States,  was  a.  foreign  country 
within  the  meaning  of  the  first  section  of  tbe 
Revenue  Act  of  30th  July,  1646;  and  therefore 
plaintiffs  below  were  not  eiititled  to  recover 
back   the  duties  paid  by  them. 

Jdr.  Johnson  said  that  the  President,  in  the 
exercise  of  hig  constitutional  poiver  as  com- 
mander-in-chief of  the  army,  determined  that 
the  war  must  support  itself  as  far  as  practica- 
ble: that  Mexico  must  be  made  to  furnish  con- 
tributions in  every  way.  The  operations  of  the 
army  were  therefore  continued  until  it  con- 
quered as  much  territory'  as  originally  belonged 
to  the  old  thirteen  States,  and  tbe  capital  of 
the  enemy  fell  into  its  hands.  Our  flag  covered 
all  this  country,  and  if  the  argument  on  the 
other  side  is  sound,  every  port  in  Mexiro  be- 
oama  a  domestic  port  of  the  United  States. 
The  government  may  acquire  territory  under 
(he  war  power  and  by  conquest;  also,  under 
the  trcaty-mAking  power;  and  under  either  it 
is  ma  much  the  property  of  the  United  States 
aa  the  territory  which  belonged  to  us  at  tbe 
adoption  of  the  Constitution.  Dut  witb  this 
admission  we  must  stop.  The  President  is  not 
the  government.  The  argument  on  the  other 
■ida  implies  that  the  President  can  acquire 
whatever  territory  he  chooses.  The  error  is 
in  snpposing  that  an  analogy  exists  between 
our  government  and  that  of  England.  The 
power  to  declare  war  is  difl'erently  ploccd.  The 
coanael  says  that  the  power  to  declare  war 
ntrrie*  with  it  a  right  to  conquer  the  country 
1*  I-  ed. 


of  the  enemy.  Bnt  Congreaa  alone  has  the 
power  to  declare  war,  and  •the  Presi-  ['eil 
dant  is  only  the  agent  of  Congress  in  carrying 
it  on.  Sir  William  Scott  and  Lord  Mansfleld 
may  be  right  when  they  say,  that,  instantly 
upon  the  conquest  of  a  country,  the  laws  of 
England  are  extended  over  it.  But  it  is  not  so 
with  us. 

The  cases  cited  say  that  the  conqueror  be- 
comes proprietor.  But  our  Constitution  says 
that  Congress  has  the  power  to  make  rules  for 
the  government  of  territories.  If  the  argu- 
ment on  the  other  side  be  sound,  it  must  be 
the  President  who  has  this  power.  The  true 
view  of  the  subject  is,  that  the  I^sident,  or 
rather  the  United  States,  had  only  a  quasi 
ownership  of  the  conquered  country.  We  held 
it  by  a  military  title  only.  The  treaty  with 
Mexico  recognized  this  as  Mexican  country. 
When  she  regained  it,  her  title  did  not  accrue 
under  the  treaty  with  us,  but  the  original  aoT- 
ereignty  was  re-established.  Our  claim  to 
California  does  not  rest  on  conquest,  but  on 
tbe  subsequent  treaty.  Instead  of  the  exten- 
sion of  our  laws  over  th^  acquired  territory 
being  ths  result  of  mere  conquest,  as  in  Eng- 
land, tbe  President  recommended  that  Congress 
should  pass  an  act  for  this  special  purpose. 

Mr.  Johnson  then  referred  to  and  commented 
upon  the  following  authorities  and  documents: 

The  Foltina  (1  Dodi<on,  450), Campbell  v.  Hall 
(I  Cowper,  204),  Thirty  hhds.  of  Sugar  (» 
Crancb,  LSI),  United  States  v.  Bice  <4  Wheat. 
240},  1  Black.  Com.  267. 

Act  of  March  1,  1817,  "An  Act  concerning 
the  navigation  of  the  United  States."  3  Stat. 
at  Large,  351. 

Circular  of  Mr.  Crawford,  Secretary  of  the 
Treasury,  of  29th  September,  1817,  on  the  sub- 
ject of  that  act. 

Act  declaring  the  existence  of  war  between 
the  United  States  and  Mexico,  May  13.  1840. 
Session  Laws  of  1840,  Stat,  at  Large,  9. 

Treaty  of  peace  with  Mexico,  February  2, 
1848.     Session  Laws,  1S48,  Stat,  at  Large,  108. 

President  Polk's  Message  to  Congress,  I84S- 

47.  1  Executive  Documents,  2d  Session  SQth 
Congress,  No.  4. 

President  Polk's  message  to  Congress,  1847- 

48.  1  Executive  Documents,  Ist  Session  30th 
Congress,  No.  8. 

Circulars  of  Mr.  Walker,  Secretary  of  the 
Treasury,  to  collectors  and  officers  of  the  cus- 
toms within  the  United  States,  during  the  ex- 
istence of  war  with  Mexico.  11th  June.  1940  (1 
Mayo,  320);  30th  June,  1846  (Ibid.  328);  8th 
December.  1H40  (Ibid.  3o8) ;  IBth  Dccomber, 
1846  (Ibi<l,  3.1B(;  7th  April,  1847  (Ibid.  425). 

President  folk,  to  Secretary  Walker,  23d 
March,  1847.     1   Mnvo,  412. 

•Secretary  W.ilker  to  the  President,  [*ei2 
30(h  March.   1847.  1  Mayo,  413. 

President  to  Secretaries  of  War  and  Navy, 
3lst  .March.  1847.  1  Mayo,  415.  417. 

Instructions  of  Secretaries  of  War  and  Navy 
to  officers.  3d  April,  1847,  1  Mayo.  416,  417. 

Secretary  Walker  to  the  President,  lOth 
June.  1847,  and  orders  of  President  thereon, 
1  Mayo,  425. 

The  same  to  the  same,  6th  November,  1847. 
1   Mayo,  425,  428. 

The  same  to  the  asme,  ietlt.fiovembBr,  1647 
Ibid.  426,  427.  L.OO*^;IC 
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Commodore  Conner's  despatch  as  to  surren- 
der of  Tanipieo,  I7th  November,  1846.  7  Ex- 
ecutive Documents,  lit  SeEsion  30th  CongreBE, 
No.  80,  p.  270. 

See,  Blso,  General  Taylor'a  despatch  to  Ad- 
jut  ant -Generftl,  28th  November,  1847,  Ibid.  378. 

The  conatruction  contended  for  by  the  other 
side  would  render  illegal  the  whole  action  of 
the  government.  A  tarifT  waa  prescribed  under 
the  authority  of  the  President,  by  which  cer- 
tain duties  were  levied  upon  goods  when  im- 
ported into  Mexican  ports  when  they  were  in 
our  possession.  Whci-e  did  he  get  that  power! 
Not  from  any  act  of  Congress  laying  those  du- 
ties, but  in  virtue  of  hia  character  as  com- 
mander-in-chief of  the  army,  and  in  the  exer- 
cise of  militftry  authority  ovor  the  conquered 
country.  If  these  ports  were  within  the  Unit- 
ed States,  the  President  would  have  no  right 
to  collect  a  revenue  from  them.  The  money 
waa  not  only  collected,  but  also  disbursed  by 
ofTicers  of  the  army  and  navy  for  the  main- 
tenance of  the  public  service,  without  being 
brought  into  the  Treasury  of  the  United  States. 
All  this  practice  must  be  condemned,  and  the 
money  thus  collected  refunded,  if  the  court 
should  decide  Tampico  to  have  been  an  Ameri- 
can port.  All  the  inhabitants,  too,  must  have 
become   converted  into  American   citizens. 

Mr.  Webster,  In  reply  and  conclusion,  said 
that  there  was  a  difference  between  the  terri- 
tories and  the  other  parts  of  the  United  States. 
Judges  were  there  appointed  for  terms  of  years, 
wbi^   the   Constitution    forbade   as   to   other 


equal  in  all  the  ports  of  the  United  States  does 
not  apply  to  territories.  A  foreign  country 
is  that  which  is  without  the  sovereignty  of  the 
United  States,  and  exeluaively  within  the  sot- 
ereignty  of  some  other  nation.  In  the  Caatine 
case,  this  court  decided  that  the  question  must 
•  IS*]  he  tested  by  the  sovereignty.  'If  that 
Is  in  the  United  States,  then  the  port  Is  not 
a  foreign  port.  Its  being  held  under  a  military 
power  makes  no  difference.  We  think  it  is  the 
fact  of  sovereignty  which  decides  to  what  na- 
tion the  port  bclon;;s.  The  diflerence  between 
this  country  and  England,  as  to  the  source  of 
the  war-making  power,  is  supposed  by  the  At- 
torney-General to  create  a  dilfercnce  in  the 
rule  which  governs  exports  and  imports;  but  he 
shows  no  reason  or  authority  for  this  con- 
rlusion.  If  the  fact  of  sovereignty  exists,  it 
is  no  matter  whether  there  waa  a_  war  or  not. 
His  argument  is,  that  the  acijiiisition  accrues 
to  Congress,  because  Congress  posse  as  es  the 
war-making  power.  We  agree  that  the  aequi- 
aition  accrues  to  the  government  which  con- 
i[ucrs  it,  and  if  he  could  show  that  it  does  not 
accrue  to  the  crown  in  England  until  there  is 
some  act  of  acceptance,  then  his  argument 
would  have  weight.  But  there  is  no  case  to 
show  this.  The  presumption  is.  that  the  ac- 
quisition accrues  to  the  power  which  makes  the 
conquest,  and  that  sovereignty  vests  immedi- 
ately. 1  Cowper,  208.  The  best  exposition  of 
this  matter  is  contained  in  Executive  Docu- 
ments, House,  No.  20,  2d  Sessions  of  the  30th 
Congreea.  The  right  to  conquer  the  territory 
of  the  enemy,  and  levy  contributions,  is  claimed 
under  the  laws  of  nations.    Congress  could  not 
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have  directed  the  mode  of  carrying  on  the  war. 
The  consequences  of  acts  done  under  the  law* 
of  nations  are  just  the  same  in  this  govern- 
ment as  in  all  others.  The  theory  that  a  con- 
quest accrues  to  the  king  in  England  is  merely 
technical.  As  to  Florida,  the  treaty  waa  not 
ratified  until  1821,  or  18-32,  although  made  in 
1819.  The  Treasury  Circular  of  29th  Jun^ 
1845,  recites  a  circular  from  the  department  is- 
sued in  the  Florida  case,  saying  that  goods 
from  Pensacola  must  pay  duties  until  Congress 
created  a  collection  district  there.  But  this 
was  a  misappl-ehension  of  the  true  ground  of 
this  decision.  The  Attorney -General  (Ez.Doc. 
2d  Session  2Sth  Congress,  p.  3S8),  in  the  case  of 
The  Olive  Branch,  said  that  the  juriadiction  of 
the  former  sovereign  continued  until  posaesaion 
was  delivered.  The  reason  waa,  that  Florida 
was  not  ceded.  The  vessel  sailed  from  Pensa- 
cola on  the  14th  of  July,  and  posaession  waa 
not  delivered  to  the  United  States  until  the 
17th  of  July. 

The  Attorney -General  says,  that  our  title  to 
California  rests  upon  treaty,  and  not  upon  con- 
quest. But  it  was  ours  before  the  treaty  was 
made,  and  goods  were  brought  from  thera  into 
the  United  States  free  of  duty.  In  the  case 
of  Tampico,  how  can  we  move  an  inch  without 
seeing  that  it  was  an  American  port!  Hera 
are  instructions  from  the  Executive  Depart- 
ment of  the  government  to  regulate  tningi 
there  for  a  year  before  'Congress  took  ['Bl* 
up  the  matter.  An  effort  is  made  to  connect 
this  subject  with  the  military  eontribntions. 
Rut  they  are  not  alike.  This  case  relates  t* 
our  own  office  in  the  city  of  Philadelphia,  ft 
has  no  connection  with  contributions  levied  in 
Mexico,  or  collecting  duties  there.  Tamfdw 
belonged  to  us  just  as  much  as  Caatine  btt- 
longcd  to  the  British.  Possession  for  one  pm^ 
pose  is  possession  for  all  purposes.  If  it  did 
not  belong  to  us,  whose  was  itT  Did  it  belong 
to  Mexico!  Suppose  a  British  or  French  fleet 
had  attacked  it  whilst  our  Hag  was  flying  over 
it,  would  it  not  have  been  considered  aa  mak- 
ing war  upon  the  United  StatesI 

Mr.  Chief  Justice  Taney  delivered  the  opb- 
ion  of  the  court: 

The  question  certified  by  the  Circuit  Comt 
turns  upon  the  construction  of  the  Act  of  Con- 
gress of  July  30,  1346.  The  duties  levied  npsM 
the  cargo  of  the  schooner  Catharine  were  tha 
duties  imposed  by  this  law  upon  goods  import- 
ed from  a  foreign  country.  And  if  at  the  tJBM 
of  this  shipment  Tampico  was  not  a  foreiga 
port  within  the  meaning  of  the  act  of  Congieaa, 
then  the  dutiee  were  illegally  charged,  aad, 
having  been  paid  under  protest,  the  plaiatifls 
would  be  entitled  to  recover  in  this  actinn  the 
amount  exacted  by   the  collector. 

The  ^rt  of  Tampico,  at  which  the  Rpods 
were  shipped,  and  the  Mexican  State  of  Tarn- 
aulipas,  in  which  it  is  situated,  were  undonbt- 
ediy  at  the  time  of  the  shipment  subject  to  the 
sovereignty  and  dominion  of  the  United  States. 
Tlie  Mexican  authorities  had  been  driven  ont, 
or  hsd  submitted  to  our  army  and  nary;  and 
the  country  waa  in  the  exclusive  and  firm  iioe> 
session  of  the  United  States,  and  governed  by 
its  military  authoritiea,  acting  nnder  the  •rdcn 
of  the  FresidenU  But  it  dota  not  follaw  that 
Howard  I. 
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it  wu  K  part  of  the  United  SUtea,  or  that  it 
■       '         ■     ■  ■       •n  the  sense  in 

the   acts   of 
OongreH. 

The  countrj  in  question  had  been  conquered 
in  war.  But  the  genius  and  character  of  our 
iutitutions  are  peaceful,  and  the  power  to  de 
elare  war  was  not  conferred  upon  Congress  for 
the  purposes  of  aggresaion  or  aggrandizement, 
but  to  enable  the  general  Kovernment  to  vindi- 
cate bj  arms,  if  it  should  become  necessary, its 
mni  nghls  and  the  rights  of  its  citizens. 

A  war,  therefore,  declared  b;^  Con{,Tcss,  can 
MTer  be  presumed  to  be  waged  for  the  purpose 
of  conquest  or  the  acquisition  of  territory;  nor 
iota  tbe  law  declaring  the  war  imply  an  au- 
thoritj  of  the  President  to  enlar^  the  limits 
of  the  United  States  by  subjugating  the 
enemy's  country.  The  United  States,  it  is  true, 
■•y  extend  ita  boundaries  by  conquest  or  treaty, 
•  15*]  and  'may  demand  the  cession  of  ter- 
ritoiy  aa  the  condition  of  peace,  in  order  to  in- 
demnify iti  citizens  for  the  injuries  they  have 
nffered.  or  to  re-imburse  the  government  for 
tkc  expenses  of  the  war.  But  this  can  be  done 
only  by  the  treaty-making  power  or  the  legis- 
htive  ftathprity,  and  ia  not  a.  part  of  the  power 
eoBferrcd  upon  the  President  by  the  declaration 
irf  war.  ^B  duty  and  his  power  are  purel;r 
^litarj.  As  commander-in-chief,  he  is  au- 
Uotizcd  to  direct  the  movements  of  the  naval 
and  military  forces  placed  by  law  at  his  coin- 
Hand,  and  to  employ  them  in  the  manner  he 
■ay  de«m  most  effectual  to  harass  and  conquer 
and  Bubdtia  the  enemy.  He  may  invade  the 
hostile  country,  and  subject  it  to  the  sov- 
^'C'KBty  ajid  authority  of  the  United  States. 
Bat  his  conquesta  do  not  enlarge  the  bounda- 
rica  of  this  Union,  nor  extend  the  operation  of 
oar  institutions  and  laws  beyond  the  limits  be- 
fore BBSigned  to  them  by  the  legislative  power- 
It  la  true,  that,  when  Tampico  had  been 
Cftptnred,  and  the  State  of  Tamaulipas  sub- 
jn;!ated,  other  nations  were  bound  to  regard 
the  country,  while  our  possession  continued, 
■■  the  territory  of  the  United  States,  and  to 
respect  it  aa  such.  For,  by  the  laws  and  usages 
of  nations,  conquest  is  a  valid  title,  while  the 
Victor  maintains  the  exclusive  possession  of  the 
conquered  oountry.  The  citizens  of  no  other 
nation,  therefore,  had  a  right  to  enter  It  with- 
ont  th*  permission  of  the  American  author!- 
tiea.  nor  to  hold  intercourse  with  its  inhabit- 
ants, nor  to  trade  with  them.  As  regarded 
all  other  nations,  it  was  a  part  of  the  United 
St«t«s,  and  belonged  to  them  as  exclusively  as 
the  tcrrKary  included  in  our  established  bound- 
Bat  yet  it  was  not  a  part  of  this  Union.  For 
erery  nation  which  acquires  territory  by  treaty 
IR-  conquest  holds  it  according  to  its  own  instt- 
tntions  and  laws.  And  the  relation  in  which 
the  port  of  Tampico  stood  to  the  United  States 
while  it  was  occupied  by  their  arms  did  not  de- 
pend upon  the  laws  of  nations,  but  upiin  our 
own  Constitution  and  acta  of  ConpreHU.  The 
power  of  the  President  under  which  Tampico 
aad  the  State  of  Tamaulipas  were  conquered 
and  held  In  subjection  was  simply  that  of  a 
nilitary  commander  prosecuting  a  war  waged 
sffainst  a  public  enemy  by  the  authority  of  his  i 
pivemmenl.  And  the  conntry  from  which 
thcae  goods  were  Imported  waa  invaded  and  I 
l>Ib«d. 


subdued,  and  occupied  aa  the  territory  of  a 
foreign  hostile  nation,  aa  a  portion  of  Mexico, 
and  was  held  in  possession  in  order  to  distress 
and  harass  the  enemy.  While  it  was  occupied 
by  our  troops,  thej?  were  in  an  enemy's  coun- 
try, and  not  in  their  own ;  the  inhabitants  were 
still  foreigners  and  enemies,  and  owed  to  the 
United  States  nothing  more  than  *the  [*6IS 
submission  and  obedience,  sometimes  called 
temporary  allegiance,  which  is  due  from  a 
conquered  enemy,  when  he  surrenders  to  a 
force  which  he  is  unable  to  resist.  But  the 
boundaries  of  the  United  States,  as  they  ex- 
isted when  war  was  declared  against  Mexico. 
were  not  extended  by  the  conq^uest;  nor  could 
they  be  regulated  by  the  varying  incidents  of 
war,  and  be  enlarged  or  diminished  as  the 
armies   on   either   side   advanced   or   retreated. 

ed  unchang 
which  was  out  of  the  1 
Slates,  as  previously  established  by  the  po- 
litica,!  authorities  of  the  government,  was  still 
foreign;  nor  did  our  laws  extend  over  it.  Tam- 
pico was,  therefore,  a  foreign  port  when  this 
shipment  was  made. 

Again,  there  was  no  act  of  Congress  estab- 
lishing a  custom-house  at  Tampico.  nor  au- 
thorising the  appointment  of  a  collector;  and. 
consequently,  there  was  no  officer  of  the  Unit- 
ed States  authorized  by  law  to  grant  the  clear- 
ance and  authenticate  the  coasting  manifest 
of  the  cargo,  in  the  manner  directed  by  law, 
where  the  voyage  ia  from  one  port  of  the  Unit- 
ed States  to  another.  The  person  who  acted  in 
the  character  of  collector  in  this  instance,  act- 
as  such  under  the  authority  of  the  military 

inmander,  and  in  obedience  to  his  orders; 
and  the  duties  he  exacted,  and  the  regulations 
he  adopted,  were  not  those  prescribed  by  law., 
but  by  the  President  in  his  character  of  com- 
mander-in-chief. The  custom-house  was  es- 
tablished in  an  enemy's  country,  as  one  of  the 
weapons  of  war.  It  was  established,  not  for 
the  purpose  of  giving  to  the  people  of  Tamauli- 
pas the  benefits  of  commerce  with  the  United 
States,  or  with  other  countries,  but  as  a  meas- 
ure of  hostility,  and  of  a  part  of  the  mililary 
operations  in  Mexico;  it  was  a  mode  of  exact- 
ing contributions  from  the  enemy  to  support 
~  army,  and  intended  also  to  cripple  the  re- 
TCR  of  Mexico,  anil  make  it  feel  the  evils 
and  burdona  of  the  war.  The  duties  required 
•o  be  paid  were  regulated  with  this  Tiew,  and 
vere  nothintr  mon-  than  contribulions  levied 
upon  tho  pncniy.  which  the  usages  of  war  justi- 
fy when  an  army  in  operating  in  the  enemy's 
couniry.  The  permit  and  coasting  manifest 
granted  by  an  olliccr  thus  appointed,  and  thus 
controlled  by  militnry  authority,  could  not  be 
recognized  in  any  port  of  the  United  States, 
as  the  documents  required  by  the  act  of  Con- 
gress when  the  vessel  is  engaged  in  the  coast- 
ing trade,  nor  could  they  exempt  the  cargo- 
from  the  payment  of  duties. 

This  constniclion  of  the  revenue  laws  has 
been  uniformly  given  by  the  administrative  de- 
partment of  the  government  in  every  case  that 
has  come  iK-fore  it.  And  it  has,  indeed,  been 
Riven  in  cnses  where  there  appears  to  have 
been  stronger  'ground  for  regarding  the  [*«17 
place  of  Hhipiiient  aa  a  domestic  port.  For 
after  Florida  had  been  ceded  to  the  United- 
States,  and  the  forces  of  the  United  States  hid 
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talEMI  posBesBioD  of  Penascola,  tt  wbh  decided 
by  the  Treasury  Department,  that  goods  im- 
ported from  Pensacola  before  an  act  of  Con- 
gress was  passed  erecting  it  into  a  collection 
district,  and  authorizing  the  appointment  of  a 
collector,  were  liable  to  duty.  That  ie,  that 
although  Florida  had,  by  cession,  actually  be- 
come a  part  of  the  United  States,  and  was  in 
our  posseBsion.  yet,  under  our  revenue  laws, 
ita  ports  must  be  regarded  as  foreign  until  they 
-were  establiehed  as  domestic,  by  act  of  Con- 
gress; and  it  appears  that  this  decision  was 
sanctioned  at  the  time  by  the  Attorney-Gen- 
eral of  the  United  States,  the  taw  officer  of 
the  government.  And  although  not  so  directly 
applicable  to  the  case  before  us,  yet  the  de- 
cisions of  the  Treasury  Department  in  relation 
to  Amelia  Island,  and  certain  ports  in  Louisi- 
ana, after  that  province  had  been  ceded  to  the 
United  States,  were  botli  made  upon  the  same 
grounds.  And  in  the  lattpr  case,  after  a 
custom-house  has  been  pstabliahed  by  law  at 
New  Orleans,  the  collector  at  that  place  waa 
instructed  to  regaril  as  foreif^  ports  Baton 
Rouge  and  other  settlrments  still  in  the  pos- 
session of  Spnin,  whether  on  the  Mississippi. 
Iberville,  or  the  sea  coast.  The  department,  in 
no  instance  that  we  are  aware  of,  since  the 
establishment  of  the  government,  lias  ever 
recogTiizcd  a  place  in  a  newly  acquired  country 
as  a  domestic  port,  from  which  the  coasting 
trade  might  be  carried  on,  unless  it  had  been 
previously  made  so  by  act  of  Congress. 

The  principle  thus  adopted  and  acted  upon 
by  the  Executive  Department  of  the  govern- 
ment has  Iteen  sanctioned  bj  the  decisions  in 
this  court  and  the  circuit  courts  whenever  the 
question  came  before  them.  We  do  not  pro- 
pose to  comment  upon  the  difTerent  cases  cited 
in  the  argument.  It  is  Huffieient  to  say  that 
there  is  no  discrepancy  between  them.  And  all 
«f  them,  BO  far  as  they  apply,  maintain  that 
under  our  revenue  laws  every  port  is  regarded 
aji  a  foreign  one,  unless  the  custom-house  from 
which  the  vessel  clears  is  within  a  collection 
district  established  by  act  of  Congress,  and 
tbu  olTicers  granting  the  clearance  exercise 
their  funcliona  under  the  authority  and  con- 
trol of  the  lows  of  the  United  States. 

In  the  view  we  have  talien  of  this  question, 
it  is  unnecessary  to  notice  particularly  the 
passages  from  eminent  writers  on  the  taws  of 
nations  which  were  brought  forward  in  the 
argument.  They  speak  altogether  of  the  ri!;htB 
which  a  sovereign  acquires,  and  the  powers  he 
may  exercise  in  a  conquered  country,  and  they 
do  not  bear  upon  the  question  we  are  con- 
6)8"]  sidering.  For  *in  this  country  the  sov- 
ereignity of  the  United  States  resides  in  the . 
pen  pie  of  the  several  States,  and  they  act 
Ihrough  their  representatives,  according  to  the 
delciPition  and  distribution  of  powers  con- 
tained in  the  Conatitution.  And  the  constitut- 
ed authorities  to  whom  the  power  of  making 
war  and  concluding  peace  is  confided,  and  of 
determining  whellier  a  conquered  country  shall 
be  permiiuently  retained  or  not.  neither  daimi'd 
nor  eNprc'ised  any  rights  or  powers  in  relation 
to  the  territory  in  question  but  the  rights  of 
war.  After  it  was  subdued,  it  was  uniformly 
treated  ns  an  enomy'i'  country,  and  restored  to 
the  possession  of  the  Mexican  authorities  when 
peai'c  was  concluded.    And  certainly  its  subju- 
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gation  did  not  compel  the  United  States,  whil* 
tbey  held  it,  to  regard  it  as  a  part  of  their 
dominions,  nor  ta  give  to  it  any  form  of  cirU 
government,  nor  to  extend  to  it  onr  laws. 

Neither  i*  it  necessary  to  examine  the  Kng- 
lish  decisions  which  have  been  referred  to  by 
counsel.  It  is  true  that  most  of  the  St»tM 
have  adopted  the  principles  of  English  juria- 
pmdence,  so  far  as  it  concerns  privata  and 
individual  rights.  And  when  such  rights  are  in 
question,  we  habitually  refer  to  the  English 
decisions,  not  only  with  respect,  but  in  many 
cases  as  authoritative.  But  in  the  distriba- 
tion  of  political  power  between  the  great  de- 
partments of  government,  there  is  such  a  wide 
difference  between  the  power  conferred  on  the 
President  of  the  United  States,  and  the  author- 
ity and  sovereignty  which  belong  to  the  English 
crown,  that  it  would  be  altogether  unsafe  to 
reason  from  any  supposed  resemblance  between 
them,  either  as  regards  conquest  in  war,  or  any 
other  subject  where  the  rights  and  powera  of 
the  executive  arm  of  the  government  are 
brought  into  question.  Our  own  Constitntio* 
and  form  of  government  must  be  our  only 
guide.  And  we  are  entirely  satisfied  that,  un- 
der the  Constitution  and  laws  of  the  Unitwl 
States,  Tampico  was  a  foreign  port,  within  the 
meaning  of  the  Act  of  1846,  wnea  theae  coods 
were  shipped,  and  that  the  cargoes  were  Bable 
to  the  duty  charged  upon  them.  And  we  ahall 
certify  accordingly  to  the  Circuit  Court. 

Mr.  Justice  McLean  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  flia  traa- 

script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  o( 
Pennsylvania,  and  on  the  point  or  queation  tm 
which  the  judges  of  the  said  Circuit  &>urt  wwa 
opposed  In  opinion,  end  which  was  certUltd 
to  this  court  for  its  opinion,  agreeably  to 
'the  act  of  Congress  in  such  case  made  [*•!• 
and  provided,  and  was  argued  by  counsel;  «■ 
eonaideration  whereof,  it  is  the  opinion  of  thtl 
court,  that  Tampico  was  a  foreign  port  withia 
the  meaning  of  the  Act  of  Congress  of  July 
30,  1S46,  entitled  "An  Act  reducing  the  dntiea 
on  imports,  and  for  other  purposes,"  and  tiwt 
the  goods,  wares,  and  merchandise  as  set  fortk 
and  described  in  the  record  were  liable  to  the 
duties  charged  upon  them  under  said  act  of 
Congress,  Whereupon  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  it  be  ao  certf- 
Ged  to  the  said  Circuit  Court. 


WILLIAM  H.  MARRIOTT,  PlaintifT  in  SnMi 

FREDFRICK  W.  BRUNE,  John  C.  Bran*,  ul 
Wiilitim  H,  Brune,  Co-partners,  trading  ■>• 
der  the  firm  of  F.  W,  Brune  A  Sons. 

Tariff  Act— weight  of  sugar  to  be  takes  al 
time  of  landing— appraisers — protest,  wka 
to  be  made. 
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ItBpU*!.   |a»   «}.   tb*   dntlci   apoi 
■or  IK  titi  at  tblrtr  par  cvnt.  Bd  i 
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49   iBoLEd    be    charged    only 
Ar  of  luear  and    molaf 
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■  tbaa  the  IdvoL^  vhIiig."  la 
..__h  the  above  coi]:itiiii.tlaii.  bi!- 
0  refen  odI;  to  the  price,  and  Dot 

A  promt  mid*  after  tbg  parmeut  of  (be  dutle* 
dufed  and  aflet  the  cate  had  been  closed 
4k  irlll  not  enable  a  partr  to  ncoTer  back  the 
mmv  (nHB  the  collector  l  bnt  If  Ibe  protest  be 
r  alt  In  a  linile  case,  with  a  deslSQ  to  include  aub- 
■tuat  cue*,  and  ths  monej  remalai  in  tbe  bunds 
«l  ikf  collector  without  belnE  paid  lata  the  troni 
■T.  aad  :t  waa  ao  undentood  by  all  purllei.  lucb 
•  fnnai  wUl  eotitle  the  Importer  la  lecover  the 
■mr  tioB  tha  collector. 

rpHIS  we  waa  brought  up  by  writ  of  error 
L  (ram  tb»  Circuit  Court  of  the  United 
8UtN  for  tbe  District  of  Maryland. 

It  «ai  an  action  of  aasumpdit  brought  by  F. 
W.Bnme  &  Sana  against  William  iL  Marriott, 
ttl  mllKtOT  of  the  port  of  Baltimore,  to  rc- 
Mnt  boclt  crrtain  duties  upon  imporlations  of 
■^  aad  moUaseB,  which,  it  was  alleged,  hnil 
%■*  ille^lj  charged,  and  paid  under  protest. 
Tk  Bipo^atious  wars  made  in  various  vea- 
Hk.  ud  at  Tarious  times,  between  the  :Zd  of 
Mrtan.  1S47.  and  the  4th  of  Nuvember,  l^-IS. 
On  tke  Id  of  February,  18-17,  the  Secretary 
if  tie  Inaiury  addressed  to  Mr.  Uorriott  the 
foilim^  letter: 

U**]  "Treasury  Depart  uiunt,      1 

February  3d,  1M7.  ( 

%ir--For  your  information  and  guvemment, 
h  Ttprd  to  allowances  to  be  made  for  de- 
IdwriH  and  leakage  on  imjMrts,  where  ^uanti- 
in  are  aicenained  by  weighing,  gaujjing,  or 
Wutzing.  I  transmit  a  copy  of  my  instruc- 
laai  to  till  collector  of  New  Orleans,  of  the 
Ilk  altino,  fixing  the  principles  on  which  aaid 
(Dnance*  are  to  be  mads. 

1   am,    Tcrj    respectfully,    your    obedient 
wnat. 
(SiMd)  "R.  J.  Walker, 

"Secretary  of  the  Treasury. 
*WiB.  E.   Harriott,    Esq.,    CullecLor   of    the 


"Treasury   Deimrlni'nt,  1 

January  30th,  1847.      | 

^ir— In  refereoi^  to   the  subjeet   stated   in 

IKt Inter  of  the  7th  instant,  rei>p><cling  allow- 

I  tor  JFliciencieB  and  invoice  vnhic.  1  would 

irk.  Ihat  the  taw  makes  no  diKtinction  l>e- 

n  artii.'lei    subject    hpretofore    to    spi'ciflo 

nw  af  di:ty.  but  now   liable  lo  ad   valorem 

tej.  in  the   mode  of  aaci-rtninin);  qunntilies 

»iii  1  view  to  fix   the   values   on   whirh   the 

Micj  are   to  be   asHcs^eil.     ^Miatever   allow- 

R.  lb<^pf(.rp,  would  have  licen   marln  under 

fcnBerlaw?  on  articles  subject  to  sp<'iille  duty, 

i  iTin:e  under  exisfin)!  laws  on  articips  of 

««»  riAvription  now  liable  to  ad  valorem 

I  of  duty.    Consequently,  whcrp  the  B|)ecifio 

.    TU    heretofore    levied    on    the    actual 

IBUrty   landed,   as    ascertained   from    actual 

iAinz.    gauging,    or    measurinK,    the   same 

■^  i<  to  be  pursued  in  regard  to  the  same 

n  t  ea. 


description  of  article*  under  exiating  rates  of 
duty. 

"If,   therefore,   the   quantity  of  any  *rttele 

falls  short  of  the  otnount  given  in  the  invoice, 
on  due  asci'rluiiimcnt,  as  before  stated,  *n 
abatement  of  the  duties  to  the  extent  of  the 
deficiency  should  be  made.  If,  on  the  contrary, 
it  be  found  to  exceed  the  quantity  stated  in 
the  invoiee,  the  aggregate  cost  or  value  must  he 
made  to  correspond  with  such  increase,  and  the 
duties  estimated  and  assessed  accordingly. 

"The  allowances  authD^i^ed  by  the  EDth  and 
SSth  sections  of  the  Act  of  2d  March,  1799, 
chap.  128,  to  which  you  refer,  are  still  to  be 
allowed.  It  is  therefore  to  be  observed,  that 
the  allowance  made  in  the  50th  section  of  two 
per  cent,  for  leakage,  applies  solely  to  the 
caae  of  liquors  known  in  commerce  as  such,  and 
as  contradistinguished  from  liquids  of  any 
other  description. 

"I    am,    very    respectfully,    your    obedient 

"R.  J.  Walker,  Secretary  of  the  Treasury. 
"Denis  Prieur,  Collector  of  the  Customs,  New 

Orleans." 

*0n    the   24th   of   March,   1847,   the    [*e31 
Treasury  Department  issued  the  following  cir- 
cular, tnrougn  the  medium  of  the  telegraph: 
"E.  Mag.  Telegraph,       1 
March  24,  1847,  Washington,  j 

"Sir— By  direelion  of  the  Secretary  of  the 
Treasury,  ynu  are  requested  to  make  no  aJlow- 
uni'es  for  deficiencies  to  invoices  until  further 
advised. 

(Sifted)  "Uc.  Young,  Chief  aerk. 

"L.  M.  Chasteau,  U.  S.  Tel." 

On  tlie  aaine  day,  the  following  circular  was 
transmitted  through  the  postoflice: 

Circular  to  Collectors  and  other  OfTicers  of 

the  Customs. 

"Trcasviry   Department,  March  24,   1847. 

"The  attention  of  the  deparlment  having 
been  Hpccially  called  to  the  subject  of  allow- 
ances for  <tvfi('iency,  drainage,  leakage,  and 
breaks^,  under  the  existing  taws,  and  par. 
ticutnrly  in  reference  to  the  provisions  of  the 
.IHth  and  fillth  sections  of  the  Act  of  2d  Mnreti. 
17!)!).  it  i»  rlei'idi^d  Oiat  in  alt  cases  where  allow- 
ances arc  Hainieii  under  said  sections,  or  either 
of  tticm,  the  appriiijcrs,  or  other  propter  nfllwrs, 
shall  (irsi  iis|.iTliiin  whether  any  deficiency, 
dftmaso,  tcnkii^i',  or  breukHgr  has  oi  '   ' 
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weather 

and  tlic  ailiial  leiiii!i;.T,  dofifiency,  or  brcnkiis« 
(■annul  lie  ollirrwiM-  nwerlnined,  then  to  make 
the  allowanci-  a*  tlie  csxii  may  be,  for  driiti^'lit. 
tare.  t'-nka}.>e,  or  brraka<;c,  to  the  i-xtent 
uulhori/i'd  by  said  sections;  hut  if  said  dam- 
ut!Q,  defli-iimcy.  leiika;:<'.  or  tireoknge,  so  occur- 
ring as  iH-fore  menliiini-<I.  shall  lie  found  by 
said  appraisers  or  olhnr  olilcrrs  lo  lie  less  than 
Ibe  amount  nntlinriieii  by  said  sections,  then 
the  allowance  shall  only  t>c  for  tlie  actual 
damage,  drficieney,  leakaRe.  or  brenkape;  and 
if  the  amount  be  aseertnined  to  tie  actuatty 
plater  than  the  amount  allowed  in  said  aec- 
iions.  the  nctual  damage,  defieteney.  leakage,  or 
breakage  sliall  still  tie  allowed,  siilijeet  to  linii. 
liilion-i  and  resfriclions  imposed  by  former 
einulnrs. 

"Tt  must  be  rememliered  that  draught  can  be 
allowed  only  on  nrtlcles  imported  id  bulk, an! 
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tare  on  articles  imparted  in  casks,  barrels,  hmga, 
boxes,  or  otber  packages,  and  leakage  in  the 
case  of  liquoTSi  but  when  there  is  an  allow- 
ance for  tare,  draught,  leakage,  or  breakage,  it 
must  be  confined  to  a  separate  allowaac'e  for 
one  of  them,  and  cannot  he  extended  to  two  ~~ 

"Under  the  OSth  section,  the  allowances  for 
822*]  draught  or  tare  'are  only  permitted  on 
'articles  subject  to  duty  b;  weight';  and  under 
the  60th  section,  the  allowance  for  leakage  and 
breakage  is  confined  to  liquors  'subject  to  duty 
by  the  gallun';  and  there  are  no  duties  imposed 
by  the  Act  approved  30tb  July,  1836,  either  by 
weight  or  gallon;  it  is  an  extremely  liberal 
construction  to  allow  in  any  case  any  opera- 
tion whatever  to  those  sections,  even  to  the 
limited  extent  permitted  hy  these  instructions. 

(Signed)  "B.  J.  Walker, 

"Secretary  of  the  Treasury." 

On  the  gth  of  April,  1347,  Brune  &,  Sons  ad- 
dressed the  following  protest  to  the  collector 
at  Baltimore: 

Baltimore,  9th  April,  1847. 
"Gen.  Wm.  H.  Blarriott,  Collector  of  the  Port 

of  Baltimore. 

"Dear  Sir — Having  been  informed  that  it  ii 
the  intention  of  the  Secretary  of  the  Treasury 
not  to  make  allowance  on  the  payment  of  du- 
ties on  such  articles  as  may  result  here  leas  in 
quantity,  from  loss  in  weight  or  leakage,  than 
at  the  time  of  shipment,  for  instance,  sugar, 
molasses,  etc.,  and  on  which  a  duty  ad  valorem 
of  the  invoice  is  exacted,  we  hereby  protest 
against  the  payment  of  such  entire  amount  of 
duty,  being  of  opinion  that  the  law  at  present 
in  force  authorizes  an  allowance  for  actual 
loss  in  weight  or  gauge,  as  shown  by  the  dif- 
ference in  the  invoice  and  the  returns  of  the 
weighers  and  gaugers  of  such  cargoes  after  de- 
livery in  this  port. 

"We  desire  that  this  protest  should  extend 
to  all  our  importations  of  sugar  and  molasses 
since  the  operation  of  the  present  tariff,  viz.: 

Water  Witch,  from  Aricibo,  entered  17th 
November,  1846. 

J.  E.  RiJj;eway,  from  Aricibo,  entered  8th 
February,  IS47. 

Juliet,  from  St.  Thomas,  entered  16th  Feb- 
ruary. 1847. 

United  States,  from  Ponce,  entered  28th  Feb- 
ruary, 1847. 

San  .Tacinto,  from  Havana,  entered  ZBth  Feb- 
ruary, 1847. 

Creed,  from  Cardinas,  entered  1st  March, 
1847. 

At  New  York.  O.  Thompson,  from  Aricibo, 
entered  3d  March,  1847. 

At  New  York,  Sophia,  from  Ponce,  entered 
4th  March,  1847. 

At  New  York,  Sarah  Adams,  from  Ponce, 
entered  9th  Morcb,   1847. 

At  New  York.  Seboris,  from  Maynsuez.  en- 
tered  lOlh  March.  1847. 

Francis  Partridge,  from  Ponce,  entered  2d 
April,  1847;  and  Osceola,  from  Mayaguez,  en- 
tered this  day. 

"The  protest  upon  our  previous  Importations 
023*)  was  not  made  *at  the  time  of  entry,  be- 
cause we  were  informed  that  a  fair  allowance 
would  be  made,  but  regret  now  to  team  that 
the  original  Instnictions  of  the  Secretary  of  the 
Treasury  have  been  countermanded.  We  are 
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credibly  informed  tbat  allowances  have.  In 
cases  similar  to  the  above,  actually  been  mode 
in  neighboring  places,  and  we  think  ouraelve* 
entitled   to   equal   consideration. 

"We  have  the  honor  to  be,  dear  Sir,  yow 
most  obedient  servants. 

(Signed)  "F.  W.  Brune  &  Sons." 

On  the  ZSth  of  June.  1847,  Brune  i.  Sons 
addressed  the  following  letter  to  the  Secretary 
of  the  Treasury; 

"Baltimore,  June  28th,  1B47. 
"Sir — We  are  informed  by  the  collector  of 
the  customs  of  this  port,  that  be  will  refund 
us,  on  our  importations  of  molasses,  the  differ- 
ences of  duty  calculated  at  thirty  per  cent,  od 
valorem  on  invoice  amount,  and  what  the  same 
would  be,  taking  the  net  gauge  of  the  casks 
hereaa  the  basis;  in  other  worfs,  allowing  for 
the  loss  of  molasses  on  the  voyage.  The  col- 
lector says  that  he  will  make  this  return  on 
importations  made  from  the  1st  of  May  last. 
Now,  we  have  been  protesting  agoinst  the  foil 
duty,  which  has  been  exacted  from  us  since  a 
length  of  time,  and  ive  would  respectfully  in- 
quire whether,  in  your  opinion,  we  are  not  en- 
titled to  a  similar  return  on  all  our  importa- 
tions since  the  1st  of  December  last,  when  tbs 
present  tariff  went  into  operation.  If  avdi 
is  your  decision,  will  you  direct  instruction* 
to  that  effect  to  be  given  to  the  collectorl 

"We  would  further  respectfully  ask  whether 
you  do  not  think  the  duty  upon  sugar  {eap»- 
cially  Muscovado,  which  from  ita  nature  is 
subject  to  a  considerable  loss  on  the  voyajja) 
should  be  estimated  in  the  same  manner  m 
that  on  molasses;  namely,  calculating  thirty 
cents  ad  valorem  on  the  cost  of  the  weidit 
landed  here,  not  on  the  weight  shipped;  thua 
making  an  allowance  for  an  unavoidable  drain- 
age, or  rather  only  charging  duty  on  tka 
pounds  of  sufnT  actually  brought  into  tha 
country  and  into  consumption. 

"Hoping  you  will  favor  us  vith  an  anawir 
to  our  foregoing  inquiries,  we  remain,  ete, 
etc." 

To  which  tetter  the  following  reply  was  re- 
ceived: 

"Treasury  Department,  Aug.  9th,  1947. 
'■nentlemen — In  reply  to  your  letter  of  tiM 
6th  instant,  covering  a  copy  of  your  former  let- 
ter of  the  28th  of  June  last,  'asking  to  [••14 
have  the  principles  of  the  circular  of  the  ZTtil 
of  May  last  applied  in  the  case  of  importotiona 
of  moiafiaes  made  prior  to  the  date  of  Raid  dr- 
cular.  I  beg  respectfully  to  refer  you  to  tbe  in- 
closed copy  of  the  decision  of  the  department 
on  a  similar  application  from  Moses  Taylor 
and  others,  importers  of  molas!<es  at  tbe  port 
of  New  York,  dated  the  lOth  ultimo. 

'I  would  add.  that  tbe  department  has  not 
deemed  it  expedient  (o  apply  the  principlea  of 
the  circular  of  the  27th  of  May  last  to  the  im- 
portations  of   sugar.     Very   respectfully, 
"StcC.  Young. 
"Actinn  Rocretarv  of  the  Treasnif. 
Messrs.  F.  W.  Brune  A  Sons,  Baltimore." 
The  letter  to  Moses  Taylor  and  othen,  n- 
ferrcd  to  in  the  above  letter,  was  as  followi: 
Letter  from  the  Secretary  of  the  Treaanrf  to 
Moses    Taylor   and   others,    importen 

of   molasses.  New  Yortc. 

"Treasury  Department.  July  IBth,  IM7. 

"Gentlemen  —  The      department      dolj      re- 
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wiTcd  tb»  letter  rian«d  by  7oiin«lvei  and 
other  importera  of  molmaMS,  mt  the  port  of  New 
York,  dated  the  2d  ultimo,  asking  to  have  t)ie 
principlea  established  hj  the  circular  instruc- 
tions of  the  ZTth  of  May  last,  for  estimating 
the  loss  or  deficiency  in  the  article  of  molasses 
oecBsioned  by  fermentation,  stress  of  weather,  or 
accident  during  the  voyage  of  importation,  ap- 
plied to  all  importationa  of  molasses  made 
nioT  to  the  date  of  said  instructions,  running 
back  to  the  day  the  present  tariff  went  into 

"In  rrplj,  I  would  respectfully  state  that 
the  department  does  not  feel  authorized,  under 
the  rircumatances  of  the  case,  to  give  a  retro- 
spective effect  to  the  regulations  referred  to,  as 
tail  Ml  is  your  application-  Very  respectfully, 
"R.  J.  Walker, 
"Secretary  of  the  Treasury." 

On  the  5th  of  June,  1848,  the  following  cir- 
tnlar  was  issued  by  the  Treasury  Department: 
"June  5th,  1848. 

"TTotir  atteotion  is  called  to  circular  instruc- 
tiMW  of  the  Department,  24th  March,  1847,  on 
■object  of  allowance  for  deficiency,  etc.  It  is 
rraresented,  that  at  some  of  the  porta,  uot- 
withatanding  thoee  instructions,  allowance  is 
■ade  for  tare  and  draught  beyond  actual  de- 
fldeaey.  This  must  in  no  case  be  permitted, 
■er  cui  any  allowance  be  made  in  any  ease, 
•SS*1  whether  under  'the  name  of  tare,  or 
dranglit,  or  otheiwiee,  beyond  the  actual  de- 
idency  which  has  occurred  during  the  Toyage 
«f  importation  by  stress  of  weather  or  accident 
at  MA. 

'Aa  regarda  allowance  for  lost  or  missing 
yacfcagea,  of  separate  articles,  included  in  the 
■■nifeat,  but  not  found  in  vessel  at  unlading 
te  United  States,  you  will  be  governed  by  reg- 
ulation in  circular  of  31st  December,  1847,  p. 
1;  but  in  cases  where  no  such  package  has 
been  lost  or  missing,  no  allowance  or  abate- 
ment of  duties  can  Im  made  for  any  alleged  de- 
ficiency in  any  of  [the]  packages  imported,  such 
attowance  or  abatement  being  excluBiTely  con- 
fined  to  actual  deficiency  of  any  article  which 
mnj  be  discovered  in  packages  when  opened. 
Mm  prescribed  in  last  proviso  to  2Ist  section  of 
Art  of  30th  August,  1B42,  it  being  observed,  as 
enjoined  in  circular  of  18th  December,  1847, 
that  such  allowance  can  then  only  be  made  in 
-cue*  where  [it]  satisfactorily  appears  to  ap- 
praiaera  that  the  package  had  not  been  before 
opened  after  shipment  for  United  States,  and 
where  the  package  has  not  poxsed  out  of  cus- 
tody of  officers  of  custom  a.'" 

The  general  protest  made  on  the  9th  of  April, 
IMT,  by  Messrs.  Brune  &  Sons,  has  been  al- 
ready set  forth.  Afterwards  they  made  a  spt- 
■«ial  protest  in  eoch  of  six  several  import  at  ion', 
but  there  were  thirteen  other  importations 
made  after  the  9th  of  April.  1847,  respecting 
which  they  relied  upon  the  efficacy  of  the  gen- 
«nl  protest  of  that  day. 

After  the  decision  of  the  court  in  Cary  v, 
Curtis,  3  Howard,  236,  Congress  passed  an  act 
on  the  26th  of  February,  1S49,  which,  among 
other  things,  provides:  "Nor  shall  any  action 
be  maintained  against  any  collector,  to  recover 
the  amount  of  duties  so  paid  under  protest,  un- 
less the  said  protest  be  made  in  writing,  and 
-^gnrd  by  the  claimant,  at  and  before  the  pa; 
stent  of  nich  duties,  setting  forth  distinctly 
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and  specifically  the  grounds  of  objection  to  the 

payment  thereof."  Bee  this  act,  and  the  sec- 
ond section  of  the  Act  of  1839,  which  it  was 
cicsigQed  to  alter  and  explain,  G  Stat,  at  Large, 
349. 

One  of  the  questions  before  the  court  was, 
whether  under  this  act  the  general  protest 
made  on  the  9th  of  April,  1847,  would  cover 
importations  made  after  that  day. 

On  the  4th  of  November,  1843,  Brune  & 
Sons  brought  their  action  against  Marriott  in 
the  Circuit  Court.  At  April  Term,  1849,  the 
cause  came  on  for  trial,  when  the  following 
statement  of  facts  was  agreed  upon  by  coun- 
sel. It  is  not  necessary  to  copy  the  tabular 
statements  referred  to,  because  the  explanation 
of  them  is  deemed  suHiciently  intelligible: 

""Statement  of  Facts.  [*638 

"It  is  admitted  that  the  schedule  A,  here- 
with filed,  to  be  taken  as  part  of  this  state- 
ment, in  its  first,  second,  and  third  columns, 
correctly  exhibits  the  im[>or  tat  ions  of  sugar 
and  molasses  by  the  plaintifls  into  the  port  of 
Baltimore,  betwen  the  8th  of  February  and 
the  8th  of  November,  A.  D.  1847,  both  inclu- 
sive, and  likewise  the  names  of  the  vessels  by 
which,  and  the  places  from  which,  such  impor- 
tations were  made,  and  the  datea  of  the  entries 
of  such  importations;  that  column  four  exhib- 
its the  kind  of  goods  so  imported,  and  how  they 
were  contained;  that  column  five  exhibits  the 
quantity  in  pounds  of  the  sugar,  and  in  gallons 
of  the  molasses,  shipped  in  the  West  Indies,  as 
stated  in  the  invoices  which  accompanied  such 
importations;  that  column  seven  exhibits  tbe 
dutiable  value  in  foreign  currency  (including 
all  costs  and  charges)  of  the  goods  mentioned 
in  tbe  said  invoices;  which  in  column  eight  is 
changed  into  American  currency,  and  upon 
this  value  duties  were  computed  and  exacted 
by  tbe  defendant  of  the  plaintiffs,  and  paid  by 
them  in  order  to  get  possession  of  their  said 
goods,  and  that  the  amounts  of  duties  so  exact- 
ed and  paid  are  stated  in  column  nine. 

"It  is  further  admitted,  that  all  the  goods 
imported  by  the  plaintiffs,  as  aforesaid,  after 
their*  arrival  and  entry  at  tbe  custom-house, 
were  by  the  direction  of  the  defendant  sub- 
mitted to  the  examination  of  weighers  and 
gangers,  officers  belonging  to  tbe  custom-house, 
and  ivho  made  returns  of  the  weight  and 
gauge  respectively  of  the  goods  submitted  to 
them,  which  returns  are  correctly  exhibited  in 
column   six. 

"It  is  further  admitted,  that  if  column  eight 
correctly  exhibits  the  value  at  the  place  of 
shipment  of  the  quantity  of  goods  mentioned 
in  the  invoices,  including  costs  and  charges, 
and  cxiiibiled  in  column  five  as  having  been 
shipped,  then  column  ten  exhibits  the  propor- 
tionate value  at  the  place  of  shipment  of  the 
diminished  quantity  of  goods,  as  ascertained 
by  said  officers  to  have  arrived  in  Baltimore, 
nnd  exhibited  in  column  six,  including  their 
proportionate  share  of  costs  and  charges;  that 
column  eleven  exhibits  the  amount  of  duty,  at 
thirty  per  cent,  ad  valorem,  on  the  goods  as 
valued  in  column  ten;  that  column  twelve 
exhibits  the  excess  of  duties  alleged  by  the 
plaintiffs  to  have  been  overpaid  by  them,  nnd 
the  aggregate  of  the  sums  in  this  column  con- 
stitutes tbe  claim,  without  interest,  which  they 
'  seek  to  recover  in  this  action. 
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The  plaintiffs  klao  eUim  intercBt  on  the 
alleged  overpajmenta  appearing  in  eolumn 
twelve,  from  tbe  time  of  such  pa^^mentB 
S2T*]  'respectively,  and  which  interest  is  to 
be  hereafter  correctl;^  ascertained. 

"It  is  agreed  that  column  ten  of  schedule 
B  exhibita  the  value  in  American  currenc;  of 
the  deQciency  of  the  goods  upon  arrival,  as 
I'onipnred  with  the  invoices,  agreeably  to  the 
ascertainment  of  the  actual  quantity  of  goods 
arrived,  by  the  ganger  and  weigher  respectivu- 
ly,  no  account  being  taken  of  costs  and 
charges,  except  in  the  cane  of  mola.s9es,  the 
proportion  of  commission  being  allowed  on  that 

"It  is  also  agreed  that  column  eleven  in 
said  schedule  exhibits  the  amount  of  thirty 
per  cent,  on  the  value  of  such  deflcienc;  bo 
exhibited. 

"It  is  further  admitted,  that  the  above-men- 
tioned deficiency  between  the  quantity  of  goods 
which  arrived,  according  to  the  returns  of  the 
government  olTicerB;  and  that  appearing  in  the 
invoices,  occurred  on,  and  was  produced  by, 
the  Toy  Age  of  importation.  And  it  is  also 
admitted,  that  allowances  for  damage  to  sugar 
and  molasses  injured  by  f.  peril  of  the  sea  on 
the  voyage  of  importation  are  calculated  in 
the  mode  contended  for  by  the  plaintilTs  as  thu 
true  mode  of  ascertaining  their  alleged  over- 
payments. 

"It  is  further  admitted,  that  upon  the  9th 
of  April,  1S4T,  the  plaintiffs  addressed  and 
delivered  to  the  defendant  the  general  notice 
or  protest  in  writing  signed  by  them,  and 
herewith  flted,  marked  C;  and  likewise,  at 
the  time  of  the  entries  of  the  carcoes  of  the 
Uiardo,  Samuel  Q.  Mitchel,  Isabella,  fi.  W. 
Russell,  W.  J.  Watson,  and  Aristes,  respective- 
ly addressed  and  delivered  to  the  defendant  a 
special  notice  or  protest  in  writing,  signed  by 
them,  and  copies  of  which  protests  are  ber~ 
with   filed,  marked  D. 

"It  is  further  submitted,  whether  the  p) 
test  of  the  Btb  April.  1847,  can  be  applied  to 
the  excess  of  duties  claimed  to  have  been  paid 
unjustly  upon  the  cnrcoes  of  any  vessels  on 
whose  cargoes  the  deficiencies  were  ascertained 
iind  finally  adjusted  before  the  dale  of  said 
protests,  and  whether  it  can  be  applied  to  thi 
cargoes  of  those  vessels  whose  defieiencies  wen 
not  finally  adjusted  by  the  impost  clerk,  and 
whose  duties  were  not  finally  charged  to  the 
.■ollector  in  his  accounts  until  after  said  pro- 
(est,  although  said  dcflnienries  were  ascer- 
tained in  fact  by  the  gauger  and  weigher  re- 
xpcctively;  and  whether  such  general  protest 
can  be  applied  to  any  subsequent  imiiortations 
and  payments  of  the  plaintiffs  in  regard  to 
wliieli  there  was  no  especial  protest. 

"And  it  is  admitted,  that  the  deficiencies  up- 
on all  the  cargoes  arriving  before  (he  Sarah 
628"]  Adnms  had  been  nacrrtained  by  *the 
(.iiui-'i'r  snil  wcij-iher  respectively,  and  returned 
liy  tliem  to  the  defendant,  and  had  been  finaUy 
mijnsled  by  the  impost  clerk,  ami  that  the  du- 
rie«  on  Kueh  carjioos  lind  been  charged  to  the 
defenilnni  in  his  acoiinta  with  the  frea^urv  be- 
fore thi-  !l(h  of  April.  1847;  but  it  is  admitted, 
that  all  hough  the  jinuger  and  weigher  had  re- 
turned to  the  derenilant  the  delli'iencie^  on  ttie 
rnrgoes  nt  11m  Sarah  Adams,  Scbois.  and  Mag- 
nolia, yet  that  the  impost  eleik,  u'bo«e  dulj'  it 
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is  to  compare  aucb  ntnni  with  the  iavoioi^ 
did  not  act  thereon  and  ascertain  and  adjust 
the  true  amount  of  duties  due  on  such  caTgoel^ 
and  report  thereon  to  the  defendant,  until  after 
the  said  9th  of  April,  1847. 

"And  it  is  further  admitted,  that  the  gauMr 
and  weigher  did  not  make  their  returns  of  UW 
deficiency  in  the  cargo  of  the  Frances  Bartridge 
until   the   IDth  of  April,  1847. 

"It  is  also  admitted,  that  the  custom  of  tlw 
importing  merchants  of  Baltimore  in  the  sate 
of  sugar  and  molasses  is  oa  follows,  viz.;  Sugar 
is  sold  per  pound,  that  is,  at  a  given  pric* 
per  hundred  pounds,  and  molasses  per  gallOB, 
upon  the  quantity  returned  by  the  weigher 
and  ganger  as  having  been  imported,  without 
any  reference  in  either  ease  (as  to  the  price) 
whether  a  deficiency  in  quantity  has  been  suf- 
fered on  the  voyage  of  importation  or  not, 
and  also  that  in  no  ease  is  the  cask  in  which 
the  suear  or  molaases  is  contained  sold  sepa- 
rately Dv  said  importing  merchants. 

"And  it  is  also  admitted,  that  in  all  impor- 
tations of  sugar  from  Porlo  Rico  no  charge  for 
casks  appears  in  the  invoices,  but  that  in  im- 
portations of  molasses  from  that  island,  and  of 
sugar  and  molasses  from  Cuba,  a  separat* 
charge  is  made  for  the  cask. 

"It  is  agreed,  that  any  acts  of  Congress,  and 
the  instructions  of  the  Secretary  of  the  Treaa* 
ury,  and  his  correspondence  with  the  plain- 
tiffs, may  be  referred  to  by  either  party  for 
whatever  purpose  they  may  be  legally  avail- 

"Upon  the  foregoing  statement  of  facts,  th» 
questions  to  be  submitted  to  the  court  ars, 

"First.  Whether  the  amount  of  duties,  «r 
any  part  thereof,  exacted  by  the  defendant  and 
paid  by  the  plaintiffs,  was  illegally  exacted,  bj 
reason  of  being  charged  upon  the  entire  amount 
and  value  of  the  goods  appearing  in  the  in- 
voices to  have  been  shipped,  without  any  al- 
lowance for  the  deficiency  in  weight  or  gauge 
from  the  voyage  of  importation,  as  shown  by 
the  returns  of  the  government  ofTiccrs;  and, 

"Second.  Whether  the  plaintiffs  can  re- 
cover back  in  this  suit  the  duties  so  exacted, 
[or]  any  part  thereof. 

"If  upon  these  questions  the  opinion  of  tha 
court  should  be  "in  favor  of  the  plain-  ['Sit 
tiffs,  then  the  court  shall  give  judgment  for  the 
plaintiffs,  with  costs;  but  if  on  'hesc  questions 
the  opinion  of  the  court  should  be  in  favor  of 
the  defendant,  then  udgnient  shall  be  entered 
for  the  defendant,  with  costs.  And  it  is  fur- 
ther agreed,  that  if  the  judgment  in  this  caaa 
should  be  in  favor  of  the  plaintiffs,  the  amount, 
including  interest,  for  whiih  the  judgment  shall 
be  entered  up  may  be  hereafter  calculated,  in 
conformity  with  the  principles  which  the  courts 
shall  decide  to  govern  the  case,  with  liberty  to 
either  parly  to  appeal  from  the  judgment  of 
the  court,  and  with  the  further  agreement, 
lis  part  of  Ihia  statement,  that  the  court  shall 
be  at  liberty  to  draw  sui-li  inforen-'es  from  the 
facts  al)ove  stated  as  a  jury  mi™lil  or  would 
draw  therefrom,  and  that  either  pai-;y  shall 
hereafter  have  power  to  add  to  this  stn'temenb 
any  fact  admitted  by  the  other  party  to  exists 
jwhir'h  may  be  deemed  essential  by  the  rouTfe 
'■  for  the  proper  deeision  of  the  above-quest iona-. 

■■Itrnn-n  &  llnme.  for  Plaintiffs. 
I  "\V.  L.  Mar-li,ill,  fur   De.'.'iidanL" 
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Upoa  thii  itrntement  of  fkets  the  opinion  of 
hi  Circuit  Court,  as  delivered  b;  Mr.  Chipf 
Ivtire  Tinry,  wM,  that  the  allowance  for 
fatinige  ftnd  leakage  ought  to  be  mLtile,  anil 
Oit  '.li*  rpductioD  ought  to  be  mnile  accoriliii;: 
iBtht  Aitiable  nlue  of  the  portion  lost.  With 
tmfKt  VI  the  minicier.cf  of  the  protest,  the 
MBit  )it1d  th&t  the  pretext  of  gth  April,  1847, 
an'J  nil  nppk  to  paynieiitit  prcviinisl]'  made, 
i^  the  pUintilT  vm' not  entitled  to  recover 
ttMO;  but  thit  it  covered  all  cargoea  where  the 
itiit  had  Eot  beforp  been  finally  asaeased  and 
liiMttd  bv  the  colleetor. 

Tte  wu'rt  thfreuion  entered  judgment  for 
Ikt  plalnliC*.  on  the  ease  stated,  (or  the  dam- 
ipi  Iiid  in  the  dpclaratinn,  and  cojts,  to  be  re- 
b>d  on  pii-ment  of  (6,274.20,  with  interest 
faa  the  19^  of  Htj,   1849,  tintil   paid,  and 


Ii  n>  ii^ed  bj  Mr.  Johnson  (Attomey- 
favnl)  Ia>  the  plaintilT  in  error,  and  Mr. 
Irac  for  the  defrndinta  in  error. 
It.  Iikuan  made  the  following  points; 
L  Thu  tke  duties  were  properly  axscased  i 
nm  Ot  irnnint  of  the  invoices,  under  the  , 
■^  Mtioi  of  the  TarilT  Act  of   181G.  I 

L  Ikn  the  Iom  of  the  sugars  from  druinn^c 
■kill  iitc  the  ntimation  of  their  value  at 
fi»ti»t«(pnrch«se,  and  their  cost  to  the  im- 
pitoitltieliae  of  landing  in  this  country. 
ttV]  "llhst  the  gnmral  jirnlrst  of  flth 
ifiiL  INS,  ii  not  sufficient  to  cover  the  duties 
_        .    thcreti 


■  ^n  imported   subsequent 
tW  ■  pnitat  in  cloli  subaenuent 

■  l^mmi  ir  Isw.     Act   of   26th    February, 
WS.  i  SbntM  St  Urge,  727. 

4  Thit  the  protest  must  he  mode  at  and  be- 
*e  tie  jarRient  o(  the  estimated  dnties,  this 
^raerl  Uinij  necesiMirv  to  obtain  tlie  poods 
y  ikt  importer.  Act  o'f  !8th  February,  1815, 
( Suintft  11  Urp.,  737 ;  sec.  40  of  the  Act  of 
Mllireli.  itK,  1  Statutes  at  Large,  6114. 
J'  '■^  fWM  of  his  argument,  Mr.  Johnson 
^mi  ts  the  followinR  Treasury  circulars, 
iitdditiai  to  thaw  above  stated:  Mr.  Secre- 
■7  ffslker  to  Collectors  ftnd  other  Officers  of 
»  atlau.  Mlh  November,  1840  ( 1  Mavo, 
'•l;ilthjriwb,  1847  (Ibid.  380)  ;  a7th  Jlav, 
MIIWd.M2)i  31st  December,  1847  (Ibid. 
**  •»!■:«*  voce  'JAllowanPcs,"  405;  srf. 
•»»*  TnToiwi."  407);  6th  June,  1848 
VW«  <»tiT);  12th  .Tune,  1848  (printed 
^i;  lit  Februsry,  184!)  (printed  copvl.  Mr., 
'*«iij  Mer-Jiil,.  27th  July.  1843  (printed 
■ffi:  lOth  .lujiKt,  1849   ( printnl  eopvl. 

"•.Bmi'.fortli"  defendants  in  error',  mndp 
fchflwine  point., 

■■"«  tii*r  were  onlT   chnreeal.Ie   bv   huv 
TO  ta«  upon  the   vnlue  of   ijuaiitilir*   <.( 


?*  pods  loit  upon   tlie   voyage  of   i 

-  nst  u  there  i«  no  evidence  in  t 
?  ipiusiipinent  or  otheruise,  of  nnv 
wwiw  ii 


■W  "t  IKe  foreipi  port". 
■nktWdtobethe  tme 


been  exacted  from  the  defendants  tn  error  up- 
on the  whole  quantity  of  goods  shipped,  and 
as  if  it  had  all  arrived,  without  any  allowance 
or  Jeductiun  for  such  portion  of  such  goods  as 
was  lost  on  the  voya^,  they  may  now  recover 
the  sums  exacted  by  way  of  duty  upon  the 
portion  of  goods  so  lost. 

3.  That  the  defendants  in  error,  by  the  pro- 
test of  the  0th  of  April,  1847,  and  their  other 
protestfi  aubfiequent  thereto,  have  sudiciently 
complird  witli  tlie  provisions  of  the  Act  o( 
184S,  eh.  22;  and  under  them  the  plaintilT  in 
error  is  liable  in  this  action  for  the  sums  eNSct- 
ed  by  way  of  duty  upon  goods  lost  by  leakage 
or  drainugp  i';i  the  voyage  of  importation,  be- 
longing to  all  the  cargoes  entered  on  and  after 
that  day,  as  well  as  belonging  'to  car-  ['eSl 
goes  previously  entered,  but  which  were  not 
then  finally  adjusted. 

In  the  argiunent  of  the  first  and  second 
points,  the  counsel  referred  to  the  following 
acts  of  Congress:  ITSD,  eh.  22,  sees.  21,  40. 
72  ( 1  Stat,  at  Ijirge,  027)  ;  1818,  eh.  70,  sees.  4, 
S,  0,  16  (3  Stat,  at  Large,  433)  ;  1823,  ch.  21, 
sees.  1,  4,  fl,  IB  (3  Stat,  at  I-arge,  720)  ;  1828. 
Jlay  10,  sec.  8  (4  Stat,  at  Ijir^'c.  273)  ;  1832, 
Julv  14,  sees.  7,  l.-i  (4  Stat,  at  Large,  601,  593)  ; 
1S42,  eh.  270,  sect.  10,  21,  24  (5  Stat,  at  Large, 
64S)  ;  I84G,  July  .10,  sees.  1.  4,  8. 

And  to  the  follouing  actx,  authoririn"  al- 
lowances: 17(16,  ch.  22,  sees.  52,  58,  59  ( 1  Stat, 
at  Large,  027);  1818,  ch.  7Q,  sees.  16,  10  (3 
Stat,  at  Large,  433);  1823,  ch.  21,  sec.  21  (3 
Stat,  at  Large,  720)  ;  1842,  ch.  270,  sec,  21  (5 
Stat,  at  Large,  648),  to  be  taken  in  connection 
with  sec.  22  of  the  Act  of  1318,  and  see.  15  of 
the  Act  of  1823,  jti.tt  cited. 

And  to  the  following  acta  in  construction  of 
the  proviso  of  the  eiglith  scctiou  of  the  Act  of 
1840.  viz.:  1818,  ch.  TO.  sees.  0,  11,  12,  IS  (3 
SUt.  at  Large,  433)  ;   1823,  ch.  21,  sees.  13,  14. 

21  (3  Stat,  at  Large,  720). 

For  the  construction  of  the  term  "imports," 
to  I'nited  States  v.  Lvniun.  I  Mason.  482.  Unit- 
ed States  V.  Lind-pv.  1  nalliaon,  305,  United 
States  T.  Vow-ell.  5  franch,  308. 

Upon  the  third  jmint,  to  the  acts  of  1839, 
ch.  82,  sec.  2  (5  Stat,  at  Large,  348)  ;  1845,  ch. 

22  (5  Stat,  at  Large,  727);  and  to  Elliot  v. 
Swartwout  (10  Peters,  137),  Swartwout  v.  Gi- 
hon,  3  Howard,  210,  230-241,  266,  Casy  v.  Cur- 
tis, lb.  261. 

^Ir.  Justice  Woodbury  delivered  the  opinion 
of  (hecoi'rt; 

Tiic  plaintiff  in  error  in  tlii^  rase  seeks  to  re- 
verse a  juilpiifnt  below,  which  enabled  the 
Brunes,  as  imporlcrs  of  certain  sutrars  into  Bal- 
timore, to  recover  buck  from  the  collector  a 
-supposed  exeeds  of  diitii-s.  w-hich  had  been  paid 
iiTpon  them.  In  some  of  the  cargoes  there  was 
A  -Miall  quanlit.v  of  molasws,  hut  both  are  re- 
^iird'-d  as  resting  nil  the  Maine  liasis.  Tlic  points 
iiiMilved  arc  tliri'C  in  niimlKT. 

I.  M'hat  shouhl  Ih-  th-  )ru<-  amount  of  duties 


I  this 


e  .sy.1.. 


«.k\iv^ 


L  the  subject,  and  t< 
the  naiiire  of  the  traii»L<'ti<m? 

2.  Whether  Uii>  result  wliieb  niav  he  thus  oh- 
(ained  should  lie  alTei'led  ur  iiv  VMiil.'d  by  the 
special  proviso  in  the  eighth  section  of  the  law 
of  1840. 

3.  Whether    the    protests,    flled/l 


a^«# 
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porten,  were  Bueh  ab  to  enable  them  in  point 
of  taw  to  recover  back  all  which  has  been  al- 
lowed by  the  court  below. 

In  conaidcring  the  flrat  question,  it  is  to  be 
9S3*]  noticed  that  the  'duties  to  be  paid  on 
imported  sugar  are  now  regulated  chiefly  by 
the  Act  of  Congress  of  July  30th,  1S46.  9 
Stat,  at  E<arge,  4G.  By  the  eleventh  section  of 
that  act  the  duties  are  Gxcd  at  thirty  per  cent. 
<>d  valorem.  The  collector  here  exacted  that 
rate  on  the  quantity  of  sugar  named  in  the  in- 
voice and  shipped  from  foreign  porta.  But  the 
quantity  which  arrived  and  was  entered  here 
was  less  than  that  shipped,  by  drainage  and 
waste,  to  the  extent  of  near  five  per  cent. ;  and 
the  defendants  contended  that  the  duty  should 
be  paid  only  on  that  diminished  quantity. 

The  general  principle  opplicable  to  such  a 
case  would  seem  to  be,  that  revenue  should  be 
collected  only  from  the  quantity  or  weight 
which  arrives  here.  That  is.  what  is  imported 
— for  nothing  is  imported  till  it  comes  within 
the  limits  of  a  port.  See  cases  cited  in  Harri- 
son V.  Vose,  Q  Howard,  372.  And  by  eipreaa 
provision  in  all  our  revenue  laws,  duties  are  im- 
posed only  on  imports  from  foreign  countries; 
or  the  importation  from  them,  or  what  is  im- 
ported. G  Stat,  at  Large,  648,  66S.  The  very 
ftct  of  1846  under  consideration  imposes  the 
duty  on  what  is  "imported  from  foreijjn  cniin- 
tries."  p.  SB.  The  Constitution  uses  like  Ian- 
gunge  on  this  subject.  Article  I,  aeca.  8,  9. 
indeed,  the  general  definition  of  customs  con- 
firms this  view;  for,  says  McCultoch  {Vol.  I. 
p.  548),  "Customs  are  duties  charged  upon 
commodities  on  their  being  imported  into  or 
exported  from  a  country." 

As  to  imports,  they  therefore  oin  cover  noth- 
ing which  ia  not  actually  brought  into  our 
limits.  That  is  the  whole  amount  which  ia 
entered  at  the  custom-house;  that  ia  all  which 
goes  into  the  consumption  of  the  country; 
that,  and  that  alone,  is  what  comes  in  com- 
petition with  our  domestic  manufactures;  and 
we  are  unable  to  see  any  principle  of  pub- 
lic policy  which  requires  the  words  of  the 
act  of  Congress  to  be  extended  so  a*  to  embrace 

When  the  duty  was  specific  on  this  article, 
being  a  certain  rate  per  pound,  before  the  Act 
of  1846,  it  could  of  course  extend  to  no  larger 
number  of  pounds  than  was  actually  entered. 
The  chan^  in  the  law  haa  been  merely  in  the 
rate  and  form  of  the  duty,  and  not  in  the  quan- 
tity on  which  it  should  be  assessed. 

On  looking  a  tittle  further  into  the  princi- 
ples of  the  case,  it  will  be  seen  that  a  deduction 
must  be  made  froia  the  quantity  shipped 
abroad,  whenever  it  does  not  all  r«ach  the 
United  States,  or  wo  shall  in  truth  assess  here 
what   does   not  exist  here.     The   collection   of 


irticle 
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coming  into  the  country,  would  be  an 
63S*]  a  'mere  fiction  of  law,  and  is  net  ut 
be  countenanced  where  not  expressed  in  acts 
of  Congreas,  nor  required  to  enforce  just  rights. 
It  is  also  the  quantity  actually  received  here 
l>v  which  alone  the  importer  is  benefited.  It  is 
all  he  can  sell  again  to  customers.  It  is  all  he 
can  consume.  It  is  all  he  can  re-export  for 
drawback.  1  Stat,  at  I^rge,  080-689;  4  Stat. 
at  I^rge,  20. 


Nor  ia  hia  sugar  improved  In  qoalltT  by  the 
drainage,  so  as  to  raise  any  equity  against  him 
by  it.  The  evidence  in  the  ensuing  case  from 
New  York,  which  was  argued  with  this,  shows 
that  the  article  usually  becomes  of  a  worse 
color  and  quality  than  before,  though  if  not 
drained  at  all  it  might  ferment  and  become 
still  more  inferior. 

Indeed,  the  reasonableness  of  this  deduction 
seems  countenanced  by  various  other  acta  of 
CongreSB.  In  certain  instances,  where  a  loM 
usually  ocmri,  and  where  a  general  and  rea- 
sonable rate  of  reduction  could  be  prescribed, 
they  have  authorized  it  expressly  in  seTeral 
cases  of  the  character  referred  to. 

Thus,  in  the  case  of  liquors,  a  certain  fixed 
per  cent,  is  deducted  in  the  measure,  in  all 
cases,  for  leakage  (1  Stat,  at  Large,  ISO),  and 
atill  more  is  deducted  for  breakage,  when  in 
bottles.  1  Stat,  at  Large,  672,  So  another  re- 
duction is  made  in  weight  for  tare  and  draft. 
1  Stat,  at  Large,  166.  The  last  ahould  be 
draff,  meaning  dust  and  dirt,  and  not  what  to 
generally   raeont  by  "draught"  v  "draft." 

But  beside  these  instances,  in  cases  of  an  ac- 
tual inquiry  to  an  article  arriving  here  in  a 
damaged  state,  a  reduction  from  the  value  b 
permitted  expressly  on  a<K!ount  of  the  dimin- 
ished value.     1  Stat,  at  Large,  41,  ISO,  666. 

The  former  cases  referred  to  for  illuatration, 
reat  on  their  peculiar  principles,  and  allawaneea 
in  them  are  made  by  poaitive  provisions  In  acta 
of  Congress,  even  though  the  quantity  and 
weight    '  "  ■       ■  ■  ■  .... 

should 

the  whole  ia  not  likely  to 
able  to  fix,  by  a  general  average,  the  ordinaij 
loss  in  those  cases  with  aulficient  exactnesa,  tki 
matter  has  been  legislated  on  expressly. 

Yet  there  are  other  cases  of  loss,  from  va- 
rious causes,  which  may  be  very  uncertain  In 
amount,  for  which,  no  fixed  and  inflexible  rata 
of  allowances  can  be  prescribed,  and  whidi 
must,  therefore,  in  each  instance,  be  left  to  be 
regulated  hy  the  general  provisions  for  ■imsi 
ing  duties,  and  the  general  principles  applica- 
ble to  them,  as  before  explained.  Consequent- 
ly, where  a  portion  of  the  shipmeat  in  issns 
like  these  does  not  arrive  here,  and  hence  doM 
not  come  under  the  possesaion  and  cognixaaee 
*of  the  custom-hpuse  officers,  it  cannot,  [*M4 
as  heretofore  shown,  be  taxed  on  any  groiutd 
of  law  or  of  truth  and  propriety,  and  doea  not 
therefore  require  for  its  exemption  any  porf. 
tive  enactment  by  Congress. 

Such  ia  the  case  of  a  portion  being  loot  br 
perils  of  the  sea,  or  by  being  thrown  overtoan 
to  save  the  ship;  or  by  fire,  or  piracy,  or  Jxt- 
ceny,  or  barratry,  or  a  sale  and  delivery  on  tk 
voyage,  or  by  natural  decay.  If  there  be  a  ^ 
tcrial  toEs,  it  can  make  no  diefcrence  to  the  saf- 
fcrcr  or  the  government  whether  it  happened 
by  natural  or  artificial  causes.  In  either  caac^ 
the  article  to  that  extent  is  not  here  to  be  aa- 
seased,  nor  to  be  of  any  value  to  the  owner. 

To  add  to  such  unfortunate  losses,  the  bindn 
of  a  duty  on  them,  imposed  afterwards,  wooU 
be  an  uncalled  for  aggravation,  would  be  add- 
ing cruelty  to  misfortune,  and  would  Bot  be 
justified  by  any  sound  reason  or  any  «nmw 
provision  of  law.  On  the  contrary,  Congrasi^ 
in  several  instances,  when  the  articlea  import- 
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cd  aetuftllj  Anivcd  here,  and  were  afterwards 
•iMtnijed  \y  fire  before  the  packages  had  been 
viwned  and  entered  into  the  consumption  of 
the  eountiy,  have  refunded  or  remitted  the  du- 
tie*.  2  SUt.  at  large,  201;  E  Ibid.  284;  6 
Ibid.  2. 

But  much  more  should  duties  not  be  exactrd 
on  what  was  lost  or  deatrojed  on  ita  way  hith- 
er, and  which  never  come  even  into  the  poases' 
•ioD  or  oontrol  of  the  custom-house  oflicerB,  and 
much   leaa  into  the  use  of  the  community. 

Something  has  been  urged  in  argument  on 
the  estimate  made  bj  the  appraisers,  and  the 
final  character  attached  to  it.  However  that 
Hiar  be,  if  one  was  made  in  this  caae  it  could 
be  final  only  as  to  the  price  of  the  sugar 
abrxMul,  and  not  aa  to  the  quantity  or  weight 
naehing  thia  oountrj.  The  latter  is  fixed  by 
another  class  of  ollicers,  authori)^  by  law  for 
that  purpose;  and  if  the  appraiaers  undertake 
to  fix  it,  their  action  in  that  respect  is  cc 
noo  jndice,  and  a  nullity. 

The  pric«  abroad  in  this  case  depended  i 
Tariety  of  circumstances,  as  the  size  of  the  crop, 
the  urgency  of  the  demand  in  the  market,  the 
quality  of  the  article,  etc.;  and  the  invoice 
maj  be  prima  facie  evidence  of  the  result  of 
th«ae  aiM  other  causes  in  establishing  that 
prieei  bat  for  a  quarter  of  a  century  it  has 
been  departed  from  by  the  appraisers,  if  the 
facts  ascertained  by  them  will  warrant  it; 
though  their  action  and  decision  as  to  the  price 
are  understood  not  to  be  here  in  this  respect 
in  eontroversy. 

The  Tarioos  circulars  from  the  Treasury  De- 
partment, which  have  been  referred  to,  and 
•S5*]  which  have  beeu  construed  in  some  'cases 
to  permit  the  deduction  of  the  quantity  not 
really  arriving  in  this  country,  and  in  others  to 
forbid  it,  are  entitled  to  much  respect  in  decid- 
ing on  the  true  meaning  of  the  revenue  laws. 
Bnt  when  contradictory  or  obscure,  they  furnish 
less  aid,  and  are  never  decisive  or  uncontrolla- 
ble. Their  design  is,  of  course,  to  protect  the 
revenue  from  evasions,  and  the  policy  of  the 
eoart*  is  the  same,  wlien  deciding  how  the  laws 
ought  to  be  executed  on  these  subjects. 

Hut  as  Congress  wishes  to  foster  an  honest 
wd  honorable  commerce  by  its  laws,  no  less 
than  obtain  revenue,  it  is  neither  the  true  pol- 
iej  nor  right  of  departments  or  of  courts,  nor 
la  it  presumed  to  be  their  desire,  to  thwart  the 
views  of  Congress,  or  embarrass  mercantile 
business,  when  not  attended  by  equivocation 
uid  fraud,  or  to  throw  doubts  and  difficulties 
TTCor  the  liberal  course  proper  to  be  pursued 
MMTally  towards  the  community  of  any 
biaiMh  of  trade. 

Thinking,  then,  as  we  do,  that  making  this 
deduction  u  not  only  the  legal,  hut  the  more 
reasonable  and  liberal  course,  it  has  our  full 
approbation. 

The  seoond  point  of  inquiry,  concerning  the 
rcatrietiTe  effect  of  the  proviso  on  the  eighth 
section  of  the  Act  of  1S46,  has  been  very 
earnestly  urged  as  opposed  to  a  construction 
Allowing  this  deduction.  It  is  argued,  that  al- 
lowing it  would  usually  reduce  the  aggregate 
value  below  the  invoice,  and  that  this  is  pro' 
hOntad  bjr  the  words  of  the  proviso,  enacting. 
That  under  no  circumatance  shall  the  duty 
be  aaseaaed  i^on  an  amount  lest  than  the  in- 
IS  li.  ed. 


voice  value,  any  law  of  Congress  to  the  con- 
trary notwithstauding."  9  Stat,  at  Large,  43. 
But  this  proviso  apparently  relates  to  the 
enactment  in  the  section  where  it  atanda,  con- 
cerning the  owner,  or  his  agent,  raising  the 
invoice  or  assessment  to  "the  true  market  val- 


becn  made." 

If,  however,  it  was  meant  to  be  general,  as 
seems  more  likely  from  previous  laws,  and  to 
hold  the  owner  to  his  invoice  in  all  eases,  by  a 
species  of  estoppel,  ao  far  as  not  to  let  it  be 
made  lower  than  was  originally  admitted  in 
the  invoice,  then  the  restriction  manifestly  re- 
lates to  the  price  only.  He  need  not  be  es- 
topped about  the  quantity  in  the  invoice,  as  the 
duty  is  not  asaesaed  on  the  quantity  abroad, 
but  on  the  quantity  reaching  home,  and  en- 
tered and  ascertained  by  law  by  the  measurer 
and  weigher  here.  But  he  mi^ht  properly  be 
in  reepect  to  the  price,  as  it  is  on  the  price 
abroad,  and  charges  added,  that  the  duty  is  by 
law  to  be  assessed. 

The  language  of  the  proviso  is  not  artistic, 
nor  very  clear,  *but,  from  the  oonsid'  ['836 
erations  juat  stated,  we  think  the  words  "less 
than  the  invoice  'value"  must  mean  the  same 
as  invoice  price.  It  can,  too,  bear  no  other 
construction  consistent  with  ita  language  and 
probable  design,  and  the  evident  design,  look- 
ing to  all  the  circumstances,  must  govern.  16 
Peters,  367;  Paine,  C  a  11;  Bac.  Abr.  Stat- 
ute, 1. 

But  what  is  calculated  to  remove  all  doubt, 
as  to  the  true  meaning  of  the  proviso,  is  a 
clause  in  the  Act  of  April  20th,  1818,  on  this 
same  subject.    3  Stat,  at  Large,  437. 

The  twelfth  section  provides,  that,  in  "all 
cases  where  the  appraised  value  shall  be  less 
than  the  invoice  value,  the  duty  shall  be 
charged  on  the  invoice  value  in  the  same  man- 
ner as  if  no  appraisement  had  been  made." 

This  is  plain  and  intelligible,  and  by  value 
refers,  of  course,  to  the  price  in  the  invoice,  as 
that  is  to  be  fixed  by  the  appraisers.  Making 
the  deduction,  then,  which  was  mode  below  in 
this  caae,  was  no  violation  of  this  proviso,  as  it 
was  a  reduction  in  the  quantity  below  the  in- 
voice, and  not  in  the  price. 

Tlie  last  question  relates  to  the  validity  of 
the  protests  to  the  extent  held  in  the  Circuit 
Court. 

There  is  no  pretense  that  the  protest  by  let- 
ter, dated  the  9th  of  April,  1847,  was  not  good 
in  form  ond  substance  for  all  the  cargoes  which 
had  then  been  entered  and  the  duties  not  paid. 
Though  in  some  of  the  previous  entries  no  pro- 
teat  had  been  made  at  the  time,  under  on  im- 
pression that  the  duties  on  what  had  been  lost 
would  voluntarily  be  refunded,  yet,  where  tlie 
payment  had  been  closed  up,  the  court  did  not 
feel  justified,  nor  do  we,  in  embracing  those 
cases  under  any  existing  equities,  without  the 
written  protest  required  by  the  act  of  Congress. 
5  Stat,  at  Large,  727.  But  where  the  duties 
had  not  been  closed  up  in  any  cases,  when  the 
written  protest  in  April  was  filed — though  the 
preliminary  payment  of  the  estimated  duties 
had  taken  place— the  court  justly  considered 
the  protest  valid.  Because,  till  the  final  ad. 
juHtment,  the  money  remains  in  the  hands  of 
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the  ooliector,  and  is  not  Accounted  for  irith  the  Statei  brought  suit  a^inst  th«  Importers.    Thia 

goremmeat,  and  more  may  be  neceuarf  to  b«  course  was  pursued  id  order  'that  the  [*8SS 

paid  by  the  importer.  case  might  be  brought  to  this  court,  under  the 

The  question  as  to  subsequent  entries  being  Act  of  Slst  May,  1S44  (6  Stat,  at  Large,  068). 

covered  by  thia  protest  is  not  so  clearly  in  fa-  In  October,  1840,  the  cause  came  on  Tor  trial 

Tor  of  the  imjjortcr.    But  as  they  all  depended  in  the  CSrcuit  Court,  when  the  jury,  under  the 

on  a  like  principle — as   from  the   circulars  oE  instructions  of  the  court,  vhich  are  set   fortk 

the   department   some   doubt   existed   whether  in   the    following   bill   of   exceptions,   found  k 

the  excess  of  duties  would  not  voluntarily  be  verdict  for  the  defendants: 
refunded — as  the  amounts  in  each  importation 

were  small,  and  both  parties  thus  became  fully  B'"  °'  Exceptions, 
aware  that  the  excess  in  all  such  cases 

be  put  in  controversy  and  re' 

— we     are    inclined     to    think     this     written  .„ii„,_i_     ■•„  ._     _j       i "      jt  ■.       *  . 

«S7-J  •proL.t  m.7  f.iriy  1.  r.g.rdeJ  >.  .p-  5J?  to^feJll  ih.n  ?«  e«7n«, 

fE:*w.:"  ™'"'.'!;?'..'^''.°!.f.."'"  ■*""  *»  »™..l  t.r  111=  a.l.Ddiim.  thn,  ai 
there  admitted,  that  the  defendants  were  part- 
ners, and  imported  and  entered  at  the  custom- 

-j^  house  In  the  city  of  New  York  the  merchandiaa 

^^^'  contained  in  the  said  invoice  and  entry;  that 

-n-                                J.     ..     I.       .         .<.     1  the   invoice  weicht   of  the  suear,  so  imoorted 

Tb.  c.™.  «m.  J.  to  few  .n  th.  trm-  „j  „i,„j  „  \,„„.ij,  ,  J  igi.ji,,  ^„^ 

!M   ■,  !  SiT",      .rn'',  5.""!„      !^  5  Bpinl.!.,  uid  tb.l  it.  .ctu.1  might  .t  th.  tin 

th.  UniUd  81.1..  tor  Ih.  D..lr.a  .(  Mjrjl.pd,  J  „t,'  ,„  ,,„  p,j„„t  „,  jji,  ,„  ijoji, 

bj  tlu.  o.»rt    thjt  th.  judjuienl  ol  th.  .ud  ^^,^  j     drumg.  doiibg  th.  .oiag?  of  in- 

£3t  SS,™";    ^t.J*™,.''.;;   i        S°.^  porUtloo,    .«d    .«oa„t«l    to    lOsSTpoond. 

hereby  amrmed,  witn  costs  and  damasea  at    S -  u   . i    .4.  iu. ..  .4.  _u:.il  4.1 . 

«,.  riu,  o.  .1.  p.,  ™t™.  p.,  „o™.  tetv£  tS'.p~»i''d""b*.'';j?js: 

of  calculating  the  duty,  was  of  the  value  of 

(336   in   the   currency   of   the   invoice. 

Tim!   UNITED   STATES,   Plaintids   In   Error,  "^^^  counsel  for  the  defendants  also  admitted, 

T  that  the  duty  upon  the  invoice  weight  of  sugar 

HORACE  80UTHMAYD  and  Stephen  C.  South-  f*  i^.^T^'n"**'"?  .°J  }^X  ■PS'!i*^"j*°'^"°^ 

^^•^A  to  92,441.70,  and  that  they  had  paid  only  .the 

"'"y''-                            -  sum  of  $2,350.                                *^       ' 

Tariff  Act-duty  on  sugar-conflned  to  amount  ..^Z'!. '*"';'?'  .t",*V  .P'"!"';??  ""«  »^^*f 

ictually  arrived.  *'«**''«  plamt.ffS   claim  m  this  «iusc  u  oidy 

'  far  the  sum  of  $01.70,  being  the  differenoe  be- 

The  decision  In  the  preceding  ease  of  MarrlotI  *"^°  ^^  ^"'7'  '^  "asessed  according  to  the  in- 

V.  Brune  sfflrmed.  voice  weight,  and  the  duty  assessed  upon  tas 

Tbe  Csct  that  the  Heller  ot  susars  sbrnBd  tskes  a'tual  vrcight  when  entered 

dMs  "o?''^Juti'lt7  the  "^n'ofop'TS  'our  ^"ts'^In  The  plaintiffs'  Munsei  then  called  witneaiea. 

chargiai;  ■  duly  upon  tbe  portion  thus  Lost.    The  who,  being  severally  duly  swom,  testified  w 

duty   muBt  be  SBaessed  upon  what  arrlvsK   In   )hlH  follows: 

county,  u.d  not  upon  what  wa.  purchased  j^^^^  p^,,;  j  ,^  ^  ^irtant  appraiMO- 
in  the  New  York  enstom-faouse,  and  am  prin- 

TBIS  ease  was  brought  up  by  writ  of  error  cipally   engaged   upon   West   Inidia   goods — sn- 

from  the  Circuit  Court  of  tbe  United  States  gars  and  molasses.    I  have  been  sudi  appraiiv 

for  the  Southern  District  of  New   York.  "iace   November   30,    1640.      The    invoice   nov 

It  involved  the  same  question  as  the  preced-  shown  me  is  the  original  invoioe  of  the  importa- 

3  case  of  Marriott  v.  Brune,  viz.,  whether,  in  tion  of  sugars  in  question  in  this  case,  aiad 
nilating  tbe  duties  upon  an  importation  of  there  is  upon  it  a  return  in  my  hsuidwriting 
sugar,  allowance  should  be  made  for  lenlia^e  allowing  that  I  added  one  quarter  of  a  oenl 
and  drainage,  with  the  additional  fact  in  evi-  per  pound  to  the  invoice  value.  The  duty  waa 
dence,  that  the  purchaser  abroad  takes  into  made  up  upon  (1.)  the  invoice  price;  (2.)  tbe 
»>n  side  ration  the  probable  loss  in  fixing  the  cliarges  of  export  duty  and  labor;  (3.)  usual 
price  to  be  paid,  comnils-ion;  and  (4.)  the  addition  of  a  qusr- 
There  was  in  this  ease  only  a  single  im-  ter  of  a  cent  a  pound.  This  addition  amounted 
portation,  which  was  made  from  Torto  I'.ico,  to  $470.28  in  the  currency  of  the  invoice, 
in  September,  1849.  The  weight  of  the  sugar,  "Moses  Taylor.  I  am,  and  for  more  (*•>• 
according  to  the  invoice,  was  191,710  pounds  than  twenty  years  past  hove  been,  an  import- 
Spanish,  and  its  actual  weight  at  the  time  ol'  ing  merchnnt  in  the  vity  of  New  Vork,  and  s* 
entry,  180,713  pounds,  the  difTcri'iicfi  being  Isrgc-ly  concerned  in  the  importation  of  sugsis, 
10,907  pounds,  'I'he  sugar  being  appraised,  the  mostly  from  liuvsna.  My  own  importation* 
appraisers  added  a  quarter  of  a  cent  per  pound  for  the  last  two  years  were  from  thirty  to  for- 
to  the  invoice,  and  upon  the  invoice  price,  tiiiis  ty  millions  of  pounds,  I  imported  about  11,001> 
increased,  the  duty  ainounlcd  to  f:i.441.70.  hogsheads  this  year,  and  about  14.000  Urt 
The  defendants  paid  onlv  *2,350,  bi'inji  the  year;  the  rest  of  my  importation  was  in  bo«s. 
duty  less  the  loss  in  weight  from  dmitiap;c.  Thu  bof^slieadH  in  which  sugar  is  imparted  SR 
For   the    diScrence    being    $01.70,    the    United  well   drove,   but   not   tight,   like   liquor  casks. 
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Ita  afKt  weight  of  augftr  does  not  generally 
Ui  Mt  on  amTil  liere. 

Tit  itiataej  ia  mbout  flve  per  cent,  on  an 

ma*gf  OD  MusMTado  augara;   bj   Muscovado 

wmn  tugar  not  eUyed  or  refined — a.11  sugars 

ilitk   mine    in    hog^heada.     This    deficipni-y 

liM  from  drainage    on   the   voyage.     Xevcv 

Inr  been  in  the  West  India  ialajids.    The  fact 

rf  the  Ion  by  drainage  it  veil  known  to  tlio 

lode,  and  gcserally  enters  into  the  calculations 

rf  tkr  importing  merchant;   it  enters  into  his 

J  ttlmlitions  as  to  the  cost  of  the  article  here.    1 

I  iNp  make  Euch  calculation. 

I    IhiBias  Titeston.     I  am  an  importing  mer- 

r  rtMt  in  thia  city,  and  am  largely  concerned  in 

'  lit  West  India  trade,  and  constantly  receiving 

^pn.     Uiucovadoes    fall    short    on    arrival, 

Am  tbe  export  weights,  from  three  to  seven 

fwaent.;  in  th«  extreme  to  ten  per  cent.,  and 

m  H  aTerage  fonr  and  a  half  or  five  per  cent. 

Ufa  defloeney  is  caused  by  drainage.     What 

KolT  is  sTTUp  or  molaases,  and  goes  into 
ip'a  hold'  and  is  a  total  loss.  The  casks 
■cHt  made  tight,  because  it  ia  not  necessary. 
Vfit  hogaheada,  which  would  prevent  the  loss 
■  i^ht  by  drainage,  coat  much  more  than 
tlHi  actually  used.  A  rum  hogshead  costs 
Mr  aa  nnch  as  the  usual  sugar  hogshead, 
^  the  rougher  casks  answer  aa  well.  If  the 
fnp  or  molaaaes  were  kept  in  by  tight  hogs- 
hifc  it  would  Httle  in  the  lower  part  of  the 
hplHad,  and  it  would  coat  aa  much  to  extract 
b  ■  it  il  worth.  The  effect  of  importing  in 
Mter  oasks  ia  not  to  improve  the  sugars.  We 
4  vbo  are  familiar  with  the  trade,  under- 
ted  that  the  sugars  will  fall  short.  We  know 
•ba  we  buy  that  they  fall  short  id  weight  on 

Hmy  A.  Coit.  I  am  an  importer  of  this 
tlr  engaged  in  commerce  with  the  West  Indies, 
Inve  rrnded  many  years  in  Cuba,  and  have 
■9  logars  manufactured  and  packed.  They 
■i  [lacked  in  white  oak  casks,  very  strong,  to 
NDH  pressure,  but  not  so  tight  as  to  prevent 
Usage.  The  sugar  is  placed  in  the  casks  or- 
ipally  for  the  purpose  of  drainage.  After  it 
B  boiled  it  is  first  placed  in  vats  for  coolin)^, 
■ken  it  remains  three  or  four  hours;  it  is  then 
*!•']  put  into  the  hogsheads,  *and  they  are 
flwd  in  the  receiving  house,  standing  on  their 
ttits  over  a  tank.  The  bottom  of  the  hogs- 
W  ii  perforated  with  three  or  four  holes,  on<> 
Uf  or  three  quarters  of  an  inch  in  diameter,  to 
)lls«  free  drainage,  to  let  the  molasses  run  in- 
tiUw  tank.  The  next  process  is  to  put  sugnr- 
m  ptu"!  into  the  holes,  which  slops  the  drain- 
V  putially  hut  not  entirely.  The  sugar  rc- 
■iu  ihus  in  the  receiving  bouse  three  weeks, 
■■nimea  longer,  for  the  purpose  of  drainage; 
Ii*  (uks  are  then  filled  up  with  sugar,  the 
hsdi  put  on,  the  hoops  driven,  the  casks  turned 
^  OB  their  bilges,  and  rolled  out  for  exporta- 
taa;  the  holes  are  gcnprally  left  with  the  same 
■offagt  of  sugar  cane.  The  drainage  contin- 
»  until  arrival,  and  after  arrival,  in  Mew 
I«rk,  but  not  throujih  the  holes  in  the  hcndK 
ri  ibe  hiigsheads.     The   percentage   of   lo^js   is 


is  about   five  percent. 
*pDned  iugars  do  not  hold  out  in  wi 
^  known  to  the  trade,  and  enters  i 
KkilKkin  of  the  importer. 
"Lad. 


Being  cross-examined  by  defendants'  counsel, 
the  witness  testified  that  the  drainage  after 
the  hogsheads  are  rolled  out  is  from  the  bilga 
l>etween  the  staves,  and  from  the  lower  hea&, 
where  the  staves  join  the  heads. 

Royal  Phelpa.  I  am  a  merchant  in  New 
York  in  the  West  India  trade,  and  deal  in  Por- 
to Rico  sugars.  I  have  been  in  Porto  Rico,  and 
have  seen  sugars  made  there.  There  is  no  ma- 
terial difference  between  the  mode  of  making 
sugar  in  Porto  Rico  and  that  in  use  in  Cuba,  as 
stated  by  the  last  witness.  In  Porto  Rico  they 
use  red-oak  staves  for  the  hogsheads,  and  do 
not  usually  drain  the  sugar  so  long,  I  think,  aa 
three  weelcs.  Porto  Rico  sugars  do  not  usually 
hold  out  on  arrival  to  the  export  weight;  drain- 
age on  the  voyage  is  the  general  cause.  I  have 
known  invoices  overrun  In  weight  on  arrival, 
but  in  such  cases  I  supposed  there  was  some  er- 
ror in  making  up  the  invoices.  This  loss  ia  well 
known  to  the  trade;  and  enters  into  the  calcu- 
lations of  the  merchant;  the  average  deficiency 
is  five  per  cent.,  perhaps  more.  Porto  Rico, 
usually  loses  more  than  Cuba  sugar,  1  am  of 
the  firm  of  Maitland,  Phelps  ft  Co. 

The  plaintiffs'  counsel  thereupon  rested,  and 
the  defendants'  counsel  thereupon  called  wit- 
nesses, who,  being  sworn,  severally  testified  as 
follows: 

Thomas  Tileston,  being  further  cross-exam- 
ined by  defendant's  counsel,  testified:  We  have 
imported  sugar  more  or  less  for  more  than 
twenty-five  yeara;  have  bought  and  have  re- 
ceived consignments.  Of  late  years  we  have 
imported  several  tliousand  hogsheads  each  year. 
I  nave  usually  found  the  holes  'in  the  [*<I41 
casks  filled  with  sugar  cane,  with  the  hard  part 
of  the  cane  loosely  put  in  and  easily  drawn  out 
by  a  gimlet.  The  drainage  on  the  voyage  is 
from  the  bilge;  it  is  not  possible  for  it  to  drain 
from  the  licods,  as  the  casks  are  stowed  on  the 
bilge.  I  think  no  party  would  be  authorized  to 
stow  the  caeks  on  the  chines;  good  and  ordi- 
nary stowage  would  be  on  the  bilge.  The 
sugar  cane  is  a  soft  substance,  and  is  not  put 
in  with  much  care;  it  is  to  keep  the  sugar  from 
coming  out  of  the  holes,  and  is  sulTicient  for 
that  purpose.  It  is  my  impreasion,  from  my  ex- 
perience, that  the  drainuge  of  the  sugar  pro* 
duces  a  grayisli  color.  The  grocers  like  a  sugar 
of  a  bright  color,  with  a  large,  clear,  transpar- 
ent grain.  The  draining  detracts  from  the  live- 
liness of  the  sugar;  it  produces  a  grayish 
color,  which  makes  it  of  less  value. 

Ucing  tross- examined  by  the  plaintilTs'  coun- 
sel, the  witness  testified :  All  Muscovado  sugars 
diminish  above  five  per  cent,  on  the  average. 
The  sugars  that  drain  roost  are  more  likely  to 
turn  gray,  and  (bus  be  affected  as  to  their  val- 
ue, than  those  that  drain  little.  It  is  dillicutt, 
perhaps  impossible,  for  anyone  purcliHsiiig 
sugar  in  Cuba  to  tell  bow  it  wilt  turn  out  ui 
Now  York,  cither  in  respect  to  drainage  or 
color.  In  deciiting  upon  the  quality  ut'  siigam, 
the  judgment  of  im>rvhants  is  frer|ucnl!y  baf- 
fled. 1  cannot  fay  how  large  a  proportion  of 
sugar  turns  out  grayish  or  sick,  I  can  say,  as 
a,  general  thing,  that  draining  on  the  voyagu 
docs  not  improve,  but,  if  anything,  deteriorates 
' '  f  sugar.     The   sugar  generally  changes,  but 

<;8  nut  improve  on  the  voyage.    The  samples 

iptittcd  in  air-liglit  tin  cases  (whether  rightly 

sampled  in  Cuba  1  eiiunot  say}  are  better  than 

2!tL 
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tbe  au^ra  hi  bulk.  I  have  never  been  in  the 
aonntnea  of  export  nor  seen  sugar  made,  or 
before  it  wbs  exported;  I  judge  of  the  det«rior- 
atioit  from  what  I  know,  as  well  aa  what  ia  the 
general  opiniou. 

John  W.  Downea.  I  am  a  master  of  a  Tea- 
sel. I  have  become  acquainted  with  the  manu- 
facture of  sugar  in  Porto  Rico.  I  resided  there 
seventeen  years,  and  was  connected  with  the 
manufacture  of  sugar.  Tbe  process  in  Porto 
Rico  varies  but  a  trifle  from  that  described  bj 
the  witness,  Mr.  Coit.  The  sugar  is  from  flftecn 
to  thirty  days  purging  in  the  receiving -house 
in  the  casks.  The  planters  use  rough-made 
casks,  like  rice  tierces,  only  strong,  made  of 
red  oak.  The  sugar,  when  placed  m  casks,  is  a 
sort  of  thick  syrup.  The  holes  are  bored  in 
bottom  head  of  the  casks.  When  the  drainage 
is  completed,  the  casks  are  headed  up  and 
rolled  out.  The  sellers  never  stop  the  holes  up 
otberwise  than  as  while  draining  with  sugar 
cane.  Sometimes  purchasers  put  in  other 
a4a*J  plugs;  J  do  always,  but  as  *a  general 
rule  it  is  not  done.  The  casks  are  stowed  on 
the  bilge,  and  the  drainage  is  entirety  from  the 
bilge,  not  through  the  h^es. 

Being  cross -examined  by  the  plaintiSa'  coun- 
sel, the  witness  testified:  The  casks  are  stowed 
on  the  bilge  because  they  make  better  stowage 
for  the  vessel,  and  in  every  way. 

Being  further  examined  b^  the  counsel  for 
defendants,  the  witness  testified:  I  have  aeen 
sugar  at  Porto  Rico,  on  the  voyage,  and  here. 
Sugar  is  deteriorated  on  the  voyage,  but  what 
effect  drains^  has  on  it  in  this  respect  I  cannot 
say;  whether  it  is  the  steam,  want  of  air,  bilge 
water,  drainage,  or  what  injures  it,  but  I  know 
the  fact  that  generally  it  is  injured. 

The  defendants*  counsel  then  introduced  in 
evidence  the  following  return  of  the  weigher  at 
the  custom-house  in  New  York,  which  was 
read  to  the  court  and  jury: 
Weighmaster's  Return,  Import  per  Brig  John 
Colby,  Ponce. 
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New  ZoA,  Beptember  29,  1849. 

Darius    Ferry, 
Dnlted  States  Welgber. 

191,710  lbs. 

..180,713  Iba. 

Difference    10,9S7  lbs. 

The  defendants'  counsel  then  offered  to  prove 
that  the  drawback  upon  re-exportation  was  al- 
ways calculated  upon  tbe  actual  weight  of  the 
sugar  at  tbe  time  of  re -exportation,  as  ebowD 
by  the  weigher's  return.  To  thia  proof  the 
plaintiffs'  counsel  objected,  but  the  court  over- 
ruled the  objection,  and  admitted  the  testimony, 
and  to  such  ruling  tbe  plaintiffs'  counsel  then 
and  tlicre  excepted. 

The  defendants'  counsel  then  proved  that, 
upon  re -exportation  of  sugars,  the  drawback 
was  calculated  upon  the  actual  weight,  Bs 
shown  by  the  weigher's  return  at  the  time  of 

Till'  defendants'  counsel  then  rested;  where- 
upon tbe  court  charged  the  jury  that  the  Unit«d 
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States  were  not  entitled  to  eolleet  any  more  du- 
ties on  tbe  defendants'  sugars  than  upon  the 
'appraised  value  per  pound,  calculated  [*S43 
upon  the  quantity  actually  entered,  as  shown 
by  the  weigher's  return,  and  that  they  should 
find  a  verdict  for  the  defendants. 

To  this  charge  of  his  honor,  the  judge,  knd 
every  part  thereof,  tbe  plaintiffs'  counsel  then 
and  there  excepted. 

Upon  this  exception  the  case  came  up  to  this 

It  was  argued  by  Mr.  Johnson  (Attomey- 
Generat)  for  the  plaintiffs  in  error,  and  iii, 
Butler  for  the  defendants  in  error. 

Kr.  Johnson,  for  the  plaintiffs  in  error,  mode 
the  following  points: 

Ist.  That  the  duties  were  properly  assessed 
upon  the  amount  of  the  invoice,  under  the 
eighth  section  of  the  Tariff  Act  of  1S4S. 

2d.  That  by  the  sixteenth  and  seventeenth 
sections  of  the  Tariff  Act  of  1812,  which  ore  in 
force,  tbe  decision  of  tbe  appraisers  is  final, 
unless  appealed  from  to  two  merchants,  whose 
decision  is  also  final,    6  Stat,  at  Large,  603,  6«4. 

3d.  That  if  it  were  not,  tfaa  £ities  were 
properly  assessed,  the  loss  of  the  sugon  from 
drainage  entering  into  the  estimation  of  their 
value  at  the  time  of  purchase,  and  their  cost  to 
the  importer  at  the  time  of  landing  in  thii 
country. 

4th.  That  the  evidence  introduced  to  ahow 
that  drawback  upon  re-exportation  was  always 
calculated  upon  the  actual  weight  of  the  angar 
at  the  time  of  re-exportation  was  improp^lf 

Mr.  Butler,  for  the  defendants  in  error,  mad* 

the  following  points: 

I.  It  is  conclusively  shown,  by  the  facts 
given  in  evidence  upon  the  trial,  that  ttie  diflar— 
ence  between  the  invoice  weight  at  the  port  ot 
shipment,  and  tbe  actual  weight  in  New  Yorlc 
(10,B9T  lbs,  Spanish),  was  caused  by  drainage 
during  the  voyage  of  importation. 

II.  There  being  no  question  of  fact  to  be 
submitted  to  the  jury,  the  whole  cose  resolvea 
itself  into  a  question  of  law,  that  is,  the  oon- 
stniction  to  be  given  to  the  proviso  in  th* 
eighth  section  of  the  Tariff  Act  of  July  90, 
1B46  (Acts  and  Resolutions  Ist  Seas.  SSth 
Cong,  authorized  pamphlet  ed.  pp.  89,  TO),  de- 
claring, "that  under  no  circumstances  shall  tte 
duty  be  assessed  upon  an  amount  leas  than  the  i 
invoice  value,  any  law  of  Congress  to  the  ecm-  J 
trary  notwithstanding."  I 

In  the  interpretation  of  this  clause,  it  ia  sab-  | 
mitted  that  tbe  f(dlowing  rules  should  be  ob- 

1st.  If  tbe  words  of  the  proviso  be  obaeni^ 
the  intent  of  its  *makera  is  to  be  re-  [*t4* 
sorted  to,  in  order  to  discover  their  meaning.  ■ 
liac,  Abr.  tit.  Statute,  I.  sec.  6,  pp.  3S4-3Mi 
Dwarris  on  Statutes,  08S-69O. 

2d.  This  intent  is  to  be  collected  from  tk 
context;  from  tbe  occasion,  spirit,  and  reasoa 
of  the  law;  from  other  acts  in  pari  materia  ytt 
in  force;  and  from  the  general  course  of  Il- 
lation on  the  subject.  1  Bl.  Com.  80,  81,  SI. 
88;  e  Bac.  Abr.  tit.  Statute,  I.  aecs.  2,  J,  if. 
380,  3S2;  1  Kent's  Com.  pp.  461-4M;  Tb 
Sloop  Elizabeth,  I  Faine,  C.  C.  11;  Bod  v. 
lloyt,  13  Peters,  270-273;  Lawrence  v.  Alha,  I 
Howard,  70X 
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3d.  Wbile  mdi  ■  eotutructioii  should  be  given 
to  tbe  proTiao  mm  will  remedy  the  mischief 
vliidi  led  to  ita  enjietment,  the  words  should 
Bot  be  extended  to  embrace  cases  not  within 
■odi  misdiiet.  AuthoriticE  above  cited;  Reni- 
ger  V.  Fogoua,  Plowden,  1,  20;  Zoucfa  t.  Sto- 
well.  Plowden,  365,  366;  Z  Coke's  Inat.  3SB; 
Williams  v.  Pritchard,  i  T.  R.  2. 

4th.  Nor,  if  the  words  of  the  proviso  eftn  be 
otherwiae  satisfied,  should  be  to  construed  as 
to  produce  a  consequence  repugnant  to  reason 
or  justice,  even  though  such  a,  consequence  be 
within  their  literal  meaning.  Authoritiea  above 
dted. 

Stb.  Bnie»ls  hj  implication  are  not  favored 
(6  Bac  Abr.  tit.  Statute,  D.  p.  373;  2  Uwarris, 
(73,  674) ;  and  therefore  a  conatruction  which 
■HI  involve  such  a  repeal  of  provisions  hereto- 
fore alwaja  treated  as  an  essentia]  part  of  the 
Kienne  lawa,  and  not  plainly  repugnant  to  the 
aev  statute,  should  be  avoided. 

tth.  A  thing  which,  bj  the  sound  applicatior 
ti  tk«  foregoing  rales,  is  found  not  to  be  with 
in  the  intuit  of  Congress,  is  not  within  the 
itatnte,  eren  though  embraced  by  its  letter. 
1W  generality  of  the  clause  must,  in  this  case, 
W  ao  reatraiued  in  ita  interpretation  as  to  con- 
fatm  U>  the  intent  of  ita  framers.  Authoritiea 
tbore  dted. 


one  imposing,  and  the  other 
Miitting  to  impose,  a  burden  on  the  importer, 
tkc  former  of  these  constructions  is  to  be  pre- 
ferred as  the  true  one.  Dwarris  on  Statutes, 
id;  Hubbard  v.  Johnston,  3  Taunt.  177,  220, 
!£1;  Adams  v.  Bancroft,  3  Sumner,  387;  Bend 
t.  Hoyt,  13  Peters,  270,  273,  278. 

in.  The  claim  of  the  United  States,  to  collect 
iotjet  on  the  invoice  weight  of  the  sugars  in 
fMstion,  is  founded  on  a  construction  of  the 
intriso  which  makes  it  include  the  quantity  as 
nil  as  the  cost  or  value  of  the  goods  men- 
tioned  in  the  invoice.  If  this  be  its  true  con- 
rtntction,  the  following  results  an  unavoid- 
lUe: 

Ui']  "Ist.  The  operation  of  the  clause  can- 
M  be  limited  to  Muscovado  sugars,  the  article 
ura  b  question,  but  must  equally  apply  to  all 
olber  imported  articles,  the  cost  or  value  of 
wkich  is  stated  in  the  invoice  in  reference  to, 
Ud  by  the  computation  of,  the  quantity  of 
RKh  article. 

a.  The  merchant  will  be  compelled  to  pay 
'nties  on  the  quantity  mentioned  in  his  invoice, 
WW  much  soever  it  may  exceed  the  quantity 
Actually  imported,  and  no  matter  to  what  cause 
U>e  difference  may  be  referable. 

3d.  As  the  eleventh  section  of  the  Acts  of 
IStfl  (pamphlet  ed.  p.  70)  repeals  all  acts  and 
farts  of  acts  repugnant  to  ita  provisions,  the 
Unstruction  claimed  by  the  government,  if 
adopted,  must  of  necessity  involve  the  repeal 
of  mil  former  laws  making  allowances  for  dam- 
age, deficiency,  or  loss  occurring,  by  whatever 
cause,  duiinK  the  voyage  of  importation. 

4th.  It  wiD  also  render  nugatory  many  acts 
still  required  of  the  importer,  and  of  the  ofli- 
een  of  the  eoatoma. 

IV.  The  proviso  in  the  eighth  section  of  the 
Tanff  Act  of  Jul^  SOth,  1M6,  under  which  thct 
United  States  claim  to  collect  duties  on  the  in- 
voice weight  of  the  sugars  in  question,  docs 
13  D.  «d. 


not,  on  its  fair  and  true  construction,  warrant 
auch  claim.  It  relates  merely  to  the  cost  or 
value  of  the  goods  mentioned  in  the  invoice; 
it  leaves  the  quantity  of  such  goods  to  be  as- 
certained according  to  the  pre-existing  laws; 
and  in  cases  where  quantity  enters  into  the 
valuation,  it  forbids  the  assessment  of  the  duty 
upon  an  amount  less  than  that  produced  by 
calculating  the  true  quantity  of  the  goods  ac- 
tually imported,  according  to  the  price  or  value 
stated  in  the  invoice;  but  it  does  not  require  or 
authorize  the  collection  of  duties  on  goods 
which,  though  described  in  the  invoice,  are 
never  brought  into  the  country. 

V.  The  proof  given  on  the  trial,  that  the  loss 
in  weight  on  Muscovado  sugars,  by  drainage 
during  ths  voyage  of  importation,  is  well 
known  to  the  importing  merchants,  and  enters 
into  their  calculations,  has  no  bearing  whatever 
on  the  construction  of  the  act  of  Congress,  nor 
can  it  invalidate  the  construction  given  to  it  by 

I  the  Circuit  Court.  Nor  is  the  fact,  in  any  other 
respect,  material  or  relevant  to  the  decision  of 
this  cause. 

VI.  The  fact  that  the  government  appraisers, 
on  their  examination  of  the  sugar,  added  to  its 
cost  or  value  one  quarter  of  a  cent  per  pound, 
amounting,  on  the  invoice  weight,  to  S4TS.28 
in  the  currency  of  the  invoice  (Macuquino  cur- 
rency, 87%  cents  to  the  dollar.  Invoice  and  En- 
try, Record,  pp.  6,  7),  and  that  this  appraise- 
ment was  submitted  to  by  the  defendants,  lias 
no  bearing  whatever  on  the  questions  presented 
by  the  record. 

*Mr.  Justice  Woodbury  delivered  the  [*<46 
opinion  of  the  court: 

This  case  was  an  importation  of  both  sugar 
and  molasses,  under  circumstances  raising  no 
question,  except  one,  which  has  not  been  set- 
tled in  the  preceding  case  of  Marriott  v.  Brune 
et  al. 

The  additional  point  here  arises  on  the  evi- 
dence of  several  witnesses,  that,  when  sugars 
of  this  kind  are  purchased  abroad,  the  buyer 
usually  takes  into  consideration  in  fixing  the 
price,  that  the  drainage  or  waste  in  weight  will 
probably  equal  near  five  per  cent,  on  the  whole. 
It  is  argued  that  the  price  abroad  is,  therefore, 
lower  in  this  proportion  on  this  account;  and 
hence,  that  no  deduction  should  be  made  here 
for  what  is  taken  into  consideration  there. 

Eut  the  first  answer  to  this  position  is.  that 
if  the  price  is  fixed  too  low  there,  or  lower  ttian 
it  should  be  on  the  quantity  likely  to  be  saved 
and  to  arrive  here,  it  is  the  duty  of  the  ap- 
praisers to  raise  the  price;  and  it  must  be  pre- 
sumed they  would  raise  it,  if  required  by  all 
the  facts. 

In  the  next  place,  this  ealcuktion  by  the 
merchant  abroad  In  fixing  the  price  is  a  mew 
speculative  or  commercial  one,  connected  with 
profit  and  loss,  and  not  with  a  view  to  the 
duties  to  be  assessed  here. 

Again,  the  duty  here  is  regulated  by  law, 
and  not  by  any  estimates  of  such  a  character  by 
men  of  business;  and  by  law  it  is  imposed  on 
the  quantity  entered  here,  and  not  the  quantity 
shipped  abroad ;  and  on  the  true  price  abroad 
as  estimated  by  the  appraisers,  and  not  neces- 
sarily as  estimated  by  the  owners. 

j\gain,  if  the   owner   was  benefited  by   this 

drainage  in  the  improved  quality  of  the  sugars 
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or  moIasseH  left,  B.nd  to  the  exteot  of  the  Ion  in 
weight,  there  might  be  Bome  equity  In  conaid- 
erisg  him  liable  for  the  weight  abroad.  But, 
as  explained  in  tha  preceding  case,  such  doM 
not  seetu  to  be  the  current  of  the  eTideuee. 

Then  Kre  cssea,  likewise,  of  imports  here, 
made  bj  the  producers  of  the  article  abroad. 
In  those,  this  Huppoaed  element  in  the  price  to 
prevent  the  justice  of  a  reduction  in  the  weight 
here  could  hurdlf  exist,  as  there  ia  no  sale 
abroad;  and  thia  shows  the  incongruity  and 
want  of  applicabilitj  Of  auch  a  fact  to  con- 
stitute a  rule,  in  anj  cue,  for  eatimating  od 
valorem  duties. 

There  is  another  objection  in  the  arguntent 
of  this  ease,  that  aome  mattera  of  fact  were  not 
aubmitted  to  the  jurj.  But  aa  no  request  waa 
made  on  that  point  below,  and  the  questioos 
aeem,  by  acquiescence  on  both  aides,  to  have 
been  ruled  on  the  law  only,  so  as  to  be  recon- 
ridered  here,  it  ia  too  iate,  we  think,  for  objec- 
tioQS  like  those. 

Judgment  affirmed. 


•47*] 


•Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  naa  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  thia  cause  be,  and 
the  same  is  hereby  affirmed. 


THE  WHEELING  AND  BELMONT  BRIDGE 
COMPANY,  William  Ottersan,  and  George 
Croft. 

Jurisdi  ct  ion — reference. 

In  a  cauae  peniDlDg  Id  this  court  In  the  eier- 
elee  of  orlelaal  Jurlsdlctioo,  wh«re1n  tlie  Siale  u( 
PeDDBjIvaaia  complained  at  \be  errcllon  of  a 
bridge    ncroM    tbi>    Ohio    River    at    Wbccllng.    the 


THIS  case  was  transferred  to  this  court  by  an 
order  of  Mr.  Justice  Qrier,  one  of  the 
judges  of  the  Supreme  Court  of  the  United 
Statea,  under  the  following  cireuraBtances:  ' 

On  the  IGth  of  August,  1E)40,  at  the  court 
room  of  the  Circuit  Court  of  the  United  Statex, 
In  the  city  of  Philadelphia,  before  Mr.  JusLice 
Grier.  one  of  the  judges  of  the  Supreme  Court 
of  the  United  States,  Mr.  Stanton  appeared  tii 
move  for  nn  injunction  in  behalf  of  the  State 
of  Pennsylvania,  at  the  instance  of  her  Attor- 
ney-General, against  the  Wlicelinf;  and  Bel- 
mont Bridge  Company,  and  their  agents,  Wil- 
liam Ottersan  and  George  Croft. 

Notice  of  the  motion  was  given  on  the  28th 
of  July.  At  the  same  tinip,  a  copy  of  the  bill 
was  seized  upon  the  defendants.  The  bill 
stated,  aaijx.g  other  things— 

"That  the  Ohio  River,  being  one  of  the  na\T- 
gaJle   waters  leading  into  the   Mtssiasippi,  is, 


and  for  a  long  time  hath  been,  an  andent  navi- 
gable public  river  and  common  highway,  free 
to  be  navigated  by  the  citizens  of  the  State  of 
Pentuylvania,  as  well  as  by  all  other  dtizens 
of  the  United  States.  That  heading  at  Pitts- 
burg, in  the  State  of  Pennsylvania,  and  run- 
ning through  that  State  for  the  distance  of  llfty 
miles,  navigable  for  ita  whole  extent  from 
Pittsburg  to  its  mouth,  many  citizens  of  that 
State  long  have  been,  and  of  right  were,  and 
atill  are,  accustomed  to  navigate  said  river,  to 
pass  and  repass  along  its  'courae  and  ['US 
channel  unobstructed  and  at  pleasure,  with 
their  steamboats,  transporting  passengers  in 
great  numbers,  canning  large  quantities  of 
freight,  and  conducting  a  valuable  trade  and 
commerce  between  the  city  of  Pittsburg  in  the 
State  of  Pennsylvania,  and  the  porta  of  Gn- 
cinnati,  Louisville,  St.  Louis,  New  Orleans,  and 


"That  the  defendants  are  erecting  a  bridge 
one  hundred  milea  below  Pittsburg,  across  the 
channel  of  the  Ohio  River,  between  Zan^s  Is- 
land and  the  main  Virginia  shore  or  bank  at 
Wheeling.  That  this  bridge  will  hinder  and 
prevent  the  paaaage  of  citizens  of  the  State  of 
Pennsylvania  along  said  river  under  aaid  bridge, 
with  their  steamboats,  aa  they  are  commonlj 
accustomed  to  do,  and  will  obstruct  the  navi- 
gation of  the  Ohio  Hiver.  That  it  will  Inter- 
rupt, hinder,  and  disturb  the  citizens  of  the 
State  of  Pennsylvania  in  their  lawful  use  amd 
enjoyment  of  the  Ohio  River  as  a  common 
highway,  in  passing  and  repassing  the  some, 
will  increase  the  dilTiculty,  hazard,  and  ezpenaa 
of  navigating  it  with  their  steamboate  carrying 
passengers  and  freight  as  they  have  been  ac- 
customed, and  are  now  doing,  and  have  right 
to  do;  and  will  interrupt,  diminish,  and  great- 
ly disturb  the  trade,  commerce,  and  buainesa  of 
the  citizens  of  Pennsylvania  over  and  upon 
said  river,  and  between  the  city  of  I'ittaburg 
and  other  ports  on  the  Ohio  and  Mi^issippl 
Rivera  and  their  branches;  to  the  great  d«n- 
age  and  common  nuisance  of  the  dtiiena  of 
Pennsylvania,  as  well  as  of  other  citizens  of 
the  United  Statea,  and  to  their  irreparable  in- 
jury." 

It  is  also  stated  that  the  bridge  waa  erected 
under  color  of  an  act  of  the  Virginia  Gaieral 
Assembly,  which  provides,  "If  the  said  bridgs, 
mentioned  in  the  eighth  section  of  this  act, 
shall  be  so  erected  as  to  obstruct  the  navigation 
of  the  Ohio  River  in  the  Usual  manner,  by  aneh 
steamboats  and  other  crafts  as  are  now  eom- 
monly  acriistiimcd  to  navigate  the  same,  whok 
the  river  Bliatl  be  as  high  as  the  highest  floods 
heretofore  known,  then,  unless,  upon  such  ob- 
struction beinp  found  to  exist,  such  obstruction 
shall  be  im  mod  lately  removed  or  remedied,  ths 
said  last -mentioned  bridge  mby  be  treated  as  a 
public  nuisance,  and  abated  accordingly."  That 
steamboats  were  accustomed  to  navigate  tho 
river  requiring  a  apace  of  eighty  feet  abo*« 
the  water  surface,  and  that  the  flood  of  1832 
was  441/:  feet  above  low  water-level,  usual 
spring  Roods  being  35  feet,  and  that  the  bridge 
was  to  be  only  93V1  feet  above  low  water-level 
at  ita  eastern  end,  and  02  feet  at  the  west  end. 

It  was  also  stated,  by  way  of  amendment, 
thnt  the  State  of  IVniisytvnnia  owned  and  poa- 
sessed  certain  valuable  public  imprnvenenta  of 
"  t. 
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C4**]  'eaiula  uid  nu1wft;8  for  the  transporta- 
tkm  of  patinnngrTn  and  goods,  constructed  at  a 
great  expense,  for  channels  of  commerce,  to 
connect  the  waters  of  the  Delawara  River  with 
the  Ohio  at  Pittsburg,  and  the  waters  of  Lake 
Erie  with  the  Ohio  at  Beaver.  That  from  the 
transportation  of  passengera  and  goods  along 
these  works,  she  was  accustomed  to  receive 
large  tolls  and  revenue.  That  these  works 
tenninated  at,  and  are  constructed  with  direct 
reference  to  the  free  navigation  of,  the  Ohio 
River.  That  the  goods  and  passengers  trans- 
ported to  and  from  those  ports  upon  her  im- 
provements were  accustomtHl  to  arrive  and  de- 
part in  steamboats  along  the  Ohio  River;' and 
that  the  Wheeling  Bridge  would  so  obstruct  the 
navigation  of  the  river  as  to  cut  off  the  trade 
and  business  along  the  public  works  of  Pemi- 
Bjlvania,  impair  and  diminish  her  tolls  and 
revenue,  and  render  her  improvements  useless. 

The  bill  prayed  injunction  and  general  relief. 

With  the  bill  were  filed  exhibits,  viz.: 

1.  The  Act  of  Incorporation  by  the  General 
Assembly  of  Virginia,  under  which  defendant! 
claim  right  to  erect  the  bridge. 

The  charter  contains  this  clause: 

"^f  the  said  bridge,  mentioned  in  the  eighth 
•ection  of  this  act,  shall  be  so  erected  as  to  ob- 
•truct  the  navigation  of  the  Ohio  Kiver  in  the 
Mual  manner,  by  such  steamboats  and  other 
CTafta  as  are  now  commonly  accustomed  to 
navigate  the  same,  when  the  river  shall  be  as 
high  aa  the  high^  floods  heretofore  known, 
then,  imless,  upon  such  obstruction  being 
found  to  exist,  sucn  obstruction  shall  be  im- 
Madiately  removed  or  lemedied,  the  said  last- 
mentioned  bridge  may  be  treated  as  a  public 
aoiaance,  and  abated  accordingly." 

Z.  A  Report  of  the  engineer  of  the  Bridge 
Compaaj,  accompanied  by  a  diagram. 

In  this  report,  the  bridge  is  represented  to  be 
B2  feet,  at  the  water's  edge,  above  the  low 
water-line  on  the  Wheeling  side,  and  on  the 
iaiand  aide  62  feet,  deflecting  from  the  water's 
edge  at  Wheeling  to  the  island  at  the  rate  of  i 
feet  in  100. 

The  report  also  states,  that  the  flood  of  1832 
«>•  44Vi  feet  ai>ove  the  low  water-level. 

A  supplemental  hili  was  also  exhibited  by 
complainant's  counsel,  setting  forth  that,  since 
the  preparation  of  the  original  bill  and  service 
of  notice,  the  defendants  hud  proceeded  with 
their  work,  and  had  stretched  iron  cables  across 
the  channel  of  the  river  so  as  to  obstruct  navi- 
gation. It  prayed  that  these  might  be  abated, 
and  for  relief,  as  in  the  original  bill. 

The  complainant's  counsel  then  read  affida- 
vits to  show,  among  other  things: 
•SO*]  *1.  The  amount  of  steamboat  trade 
and  commerce  of  the  Ohio,  between  Pittsburg 
and  the  ports  of  Cincinnati,  Louisville,  St. 
Louis,  New  Orleans,  and  other  places  on  the 
Ohio  and  Mississippi  Rivers. 

2.  That  a  large  portion  of  the  ateamboats  en- 
gaged in  this  trade  are  owned  and  navigated. 
in  whole  or  in  part,  fay  dtizens  of  Pennsylvania. 

a.  That  the  principal  steamboats  engaged  in 
this  trade  require  for  free  passage  from  sixty 
to  eighty  feet  space  above  the  water  surfatc, 
and,  as  now  constructed,  cannot,  on  high  water, 
pass  the  bridge  at  Wheeling. 

4.  That  the  present  diameter  and  lieigbt  of 
their  chimneja  twve  been  found  b;  experience 
IS  Ih^d. 
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to  be  essential  to  their  speed  and  capacity,  and 
cannot  be  reduced  without  impairing  the  fit- 
ness of  the  boats  for  profitable  and  useful  trade 


5.  That  their  chimneys  cannot  be  lowered  so 
as  to  paas  the  bridge  at  Wheeling  on  high 
water,  without  changing  their  construction,  at 
a  great  expense;  and  flie  process  of  lowering 
and  hoisting  will  always  be  attended  with  ex- 
pense, delay,  and  imminent  hAzard  to  the  safe- 
ty of  the  boat,  its  crew  and  passengers— chim- 
neys being  six  feet  in  diameter,  and  over  forty 
feet  above  the  hurricane   deck. 

6.  That  the  Pittsburg  packets,  and  other 
boats  of  the  largest  class,  have  been  accustomed 
to  navigate  the  river  to  and  from  Pittsburg,  at 
their  present  height,  and  no  boats  lower  their 
chimneys  except  when  compelled  by  the  state 
of  water  in  the  river  to  pass  through  the  canal 
around  the  falls  at  Louisville. 

7.  That  the  boats  accustomed  to  lower  at 
Louisville  are  built  with  reference  to  passing 
through  the  canal,  and  are  much  smaller  in 
size  and  capacity  than  the  Pittsburg  packets, 
and  other  boats  accustomed  to  navigate  the 
rivers  in  high  waters. 

8.  That,  in  the  opinion  of  many  practical 
men,  it  is  impossible  to  reduce  or  lower  the 
cbiraneys  of  such  boats  as  are  engaged  in  the 
packet  trade.  And  that  the  bridge  at  Wheel- 
ing will  so  obstruct  their  navigation  at  high 
water,  for  which  they  are  specially  adapted,  us 
in  a  great  measure  to  exclude  them  from  busi- 
ness and  diminish  their  value,  there  being  seveu 
packets,  costing  each  from  thirty  to  forty 
thousand  dollars, 

9.  That  the  bridge  at  Wheeling  will  so  ob- 
struct navigation  that  a  large  portion  of  trade 
hitherto  accustomed  to  pass  and  repass  to  and 
from  Pittsburg  will  be  excluded  from  that 
port  and  other  ports  of  Ohio  and  Pennsylvania 
above  Wheeling. 

10.  That,  in  the  opinion  of  competent  en- 
gineers, a  bridge  might  be  so  erected  as  not  to 
obstruct   navigation. 

The  defendants  then  Sled  to  the  original  bill 
their  answer,  in  which  it  was  set  forth — 

•That  by  the  statutes  of  Virginia,  [•651 
referred  to  in  the  bill,  the  defendants  are  the 
delegates  and  trustees  of  certain  franchises, 
part  of  the  eminent  domain  of  that  State,  ex- 
ercisable within  her  territory. 

That  the  sovereignty  of  Virginia  over  the 
place  in  which  this  erection  is  to  be  made  has 
never  been  ceded  or  surrendered.  That  the 
clause  of  the  Ordinance  of  1787  which  declared 
that  "the  navigable  waters  leading  into  the 
Mississippi  and  St.  L.awrencc,  etc.,  shall  be 
common  highways,  and  forever  free  to  the 
citizens  of  the  United  States,"  etc.,  was  not  in- 
tended to  operate  within  the  reserved  territory 
and  sovereignty  of  Virginia. 

That  a  free  navigation  is  not  to  be  under- 
stood as  one  free  from  such  partial  or  incidental 
obstacles  as  the  best  interests  of  society  may 
render  necessary,  and  does  not  prevent  Stales 
from  constructing  in  or  over  such  rivers  such 
beneficial  bridges  or  useful  improvements  of 
navigation  as  may  not  materially  obstruct 
them  as  highways. 

That  Congress,  in  180S,  ordered  a  road  to  be 
constructed  from  Cumberland  to  the  Ohio,  and 
afterwards  provided  for  ita  continuation  from 
20  & 
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the  western  bank  of  Ohio  to  the  Muskingum 
River  and  Zanesvjlle,  and  so  on  through  the 
States  of  Ohio,  Indiana,  and  niinoiii.  That 
this  road  was  afterwards  aurrendered  to  the 
States  through  which  it  passed. 

That  the  passage  by  ferry  between  Wheeling 
and  Zane's  Island  wag  found  dilatory  and  pre- 
carious by  day,  and  ordinarily  useless  by  night, 
being  frequently  impsBsahle  on  account  of  ice, 
etc. 

That,  A  bridge   being  much  desired   by  tho 

Cople  of  Ohio  and  Virginia,  acts  were  passed 
1816  by  thosB  States,  authorizing  a  bridgv 
Kcroas  the  riser  at  Wheeling,  but  which  pro- 
vided that,  if  Huch  bridge  anould  be  so  con- 
structed as  to  injure  the  navigation  of  the  said 
river,  it  should  be  treated  as  a  public  nuisancf, 
and  be  liable  to  abatement  as  other  public  nui- 
sances. And  ten  years  were  allowed  for  com- 
pletion of  the  bridge. 

That,  by  an  act  of  Virginia  of  1838,  certain 
facilities  for  the  re -organization  of  the  said 
company  were  conferred,  and  the  time,  by  con- 
sent of  Ohio,  extended  ten  years  longer;  that 
this  company  constructed  a  bridge  from  Zane's 
Island  to  the  Ohio,  or  western  shore. 

That  on  the  14th  of  March,  1S47,  the  Legis- 
lature of  Virginia  passed  an  act  reviving  and 
continuing  certain  parts  of  the  former  acts,  and 
providing  for  the  re -organization  of  the  corpo- 
ration, with  power  to  erect  and  keep  a  wire 
suspension  toll  bridge  on  and  from  Zane's  Is- 
land to  and  upon  the  main  Virginia  shore  or 
bank  at  the  city  of  Wheeling." 
092*]  'That  this  act  had  the  following  pro- 
viso: "That  if  the  said  bridge  shall  be  so  erected 
as  to  obstruct  the  navigation  of  the  Ohio  Kiver 
in  the  usual  manner,  by  such  steamboats  and 
other  crafts  as  are  now  accustomed  to  navigate 
the  same,  when  the  river  shall  be  as  high  as  the 
highest  flood  therein  heretofore  known,  then, 
unless,  upon  such  obstruction  being  found  to 
exist,  such  obstruction  shall  be  immediately 
removed  or  remedied,  the  said  lost -mentioned 
bridge  may  be  treated  as  a  public  nuisance,  and 
abated  accordingly." 

That  respondents  were  organized  under  this 
act  in  May,  1847,  and  an  engineer  appointed  in 
July,  1847,  who  reported  a  plan,  which  was 
published  and  extensively  circulated,  and  made 
contractu  for  its  erection  in  September,  184T. 

That  the  elevation  of  the  bridge  at  the  higli- 
eat  point  over  the  channel  is  over  93'/j  feet 
abov«  low  water-surface. 

That  for  eighteen  months  past  it  has  been 
"steadily  and  notoriously  progressed  with"; 
that  the  persons  at  whose  suggestion  these  pro- 
ceedings are  instituted  must  have  known  it, 
and  yet,  while  all  this  expensive  work  was  b«- 
ing  (lone,  no  objections  were  made,  but  the 
work  quietly  permitted  to  progress  until  nearly 
the  whole  cost  of  the  bridge  was  expended,  the 
first  wires  drawn  over,  and  the  bridge  on  the 
eve  of  completion. 

The  answer  insists  on  the  following  grounds 
of  objection  to  the  proceedings: 

1st.  That  if  the  evils  imputed  to  this  bridge 
were  true,  the  persons  injured  might  have  rem- 
edy in  the  courts  of  Virginia,  and  her  Attor- 
ney-General is  ready  to  institute  proceedings 
bj*  quo  warranto  or  Indictment. 

2d.  That  the  complainant  iins  no  corporate 
capacity  to  become  a  partv  to  a  suit  in  the  Su- 
a»t 


answer  may  stand  for  a  demurrer  or  plea,  a* 
well  as  answer. 

3d.  The  defendants  admit  that  the  citizens 
of  Pennsylvania,  in  common  with  the  dtizena 
of  the  whole  United  States,  are  entitled  to  the 
use  of  the  Ohio  as  a  common  or  public  hi^- 
way,  but  claim  that  their  bridge  is  not  an  ob- 
struction, and  is  itself  a  connecting  line  of  a 
great  public  highway,  as  important,  as  a  mean* 
of  intercommunication,  as  the  navigation  of 
the  Ohio,  and  "claim  the  principle  of  eonces- 
sioQ  and  compromise,  whidi  enters  so  largely 
into  the  structure  of  our  government."  That 
this  bridge  will  he  very  beneficial  to  the  peopta 
of  the  neighboring  States. 

4tb.  That  the  State  of  Pennsylvania  herself 
has  set  the  example  of  authorizing  bridges  to 
be  constructed  across  this  stream  no  higher 
than  this. 

*5tb.  That  the  report  of  certain  engi-  [*CSS 
neers  of  the  United  States  to  Congress,  in  1848, 
recommended  a  wire  bridge,  and  gave  as  th^ 
opinion,  that  "by  an  elevation  of  ninety  feet 
every  imaginable  danger  of  obstructing  or  en- 
dangering the  navigation  would  be  avoided." 
Also,  that  certain  reports  of  committees  in  CoD' 
gress  recognized  the  necessity  of  a  bridge  at 
Vviie cling,  and  recommended  an  appropriation, 
stating  that  a  bridge  can  be  erected  that  will 
not  offer  the  slightest  obstruction  to  the  n«*i- 

6th.  That  the  objections  to  the  bridge  are 
only  to  the  insufficiency  of  headway  for  steam- 
boats, and  the;  aver  tnat  the  headway  left  is 
amply  sufGcient;  that  the  highest  usu^  rise  of 
the  River  Ohio  does  not  exceed  thirtf-eieht  and 
a  half  feet,  but  will  not  average  thirty-nvft  feet 
for  spring  floods,  nor  much  exceed  twenty-nine 
feet ;  that  the  flood  of  1832  was  an  extraordinary 
flood,  which  rose  forty-four  and  a  half  fe«t 
above  low  water  at  Wheeling,  on  the  llth  of 
February,  1832;  that  landings  and  warehonsca 
were  under  water,  and  the  river  too  high  for 
navigation,  or,  if  navigated,  that  boats  might 
have  passed  over  Zane's  Island. 

7th.  That  for  all  useful  purposes  the  pipee 
of  steamboats  need  not  exceed  forty-seven  feet 
above  the  water,  and  if  the  draft  should  not  be 
sufficient  at  that  height,  that  blowers  might  be 
added.  That  ch[mne;s  might  have  hingea  on 
them,  so  that  they  could  be  lowered  witbont 
much  inconvenience.  That  the  bridge  over  the 
canal  at  Louisville  does  not  give  a  heodwaj'  of 
over  fifty-six  feet,  and  chimneys  of  greater 
height  usually  have  hinges  to  accommodate 
themselves  to  it,  and  steamboats  made  with 
high  chimneys  and  without  hinges  should  con- 
form, "because  the  height  of  chimneys  of  ataoBi- 
boats  above  a  certain  limit  involves  aeoood' 
ary  considerations  of  contingent  and  relative 
expediency  or  convenience,  rather  than  auch  aa 
are  of  absolute  importance  or  necessity  in  con- 
nection with  the  material  or  indispenaable  pur- 
poses of   navigation." 

8th.  That  the  bridge  will  not  be  an  appteda- 
ble  inconvenience  to  boats  of  the  aveiage  elaM^ 
whose  height,  they  aver,  will  not  average  onr 
fifty-two  feet,  and  not  sixty-five  feet,  as  stated 
in  the  billj  but  it  is  admitted  that  there  ara 
boats  whose  chimneys  are  of  greater  height 
which   is   asserted   to   ba   uunecessary;    at,  if 
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•eeMaarj',  thtj  afaould  be  provided  with  hinges;  swer  t( 

that  thMc  high  cblmaeje  have  been  but  lately    reiterating  the  grounds  

bionght  into  lue,  tre  of  "extravagant  and  un-  tbe  lirEt  answer,  and  suggesting  others  wnicn 
DKCBBarT"  height,  and  "got  up"  by  commercial  hod  Dot  been  previously  noticed. 
iJTala,  who  promote  these  proceedings  "in  the  On  tbe  12th  of  November,  1849,  the  plaintilT 
name  of  %  •orereign  State,  to  destroy  a  naeful  served  on  the  defendant  a  notice  of  ber  inten- 
■nd  aectOMOj  wort."  tion  to  apply  to  the  Supreme  Court  for  an  in- 
Cft4*]  *9th  and  lastly.  That  the  bridge  will  junction,  as  prayed  for  in  the  original  and  sup- 
not  diminish  or  destroy  trade  between  I'itts-  plemental  hillB,  on  other  grounds  which  were 
bnrg  Mid  other  ports,  or  do  irreparable  injury  set  forth  in  a  second  supplemental  bill,  a  copy 
l«  the  dtitens  of  Pennsylvania.  of  which  accompanied  the  notice.    This  second 

AflSdATita  were  also  read  to  support  the  an-  supplemental  bill  averred  that  the  defendants 

■WB.  hod  erected   their  bridge   over  the  channel  of 

After  Mgnment  hj  counsel,  Bfr.  Justice  Giiei  the  Ohio  in  such  a  manner  as  to  hinder,  and 

delivered  «n  opinion,  which  concluded  as  fol-  obatruet,   and   prevent   the   passage   of   steam. 

lows:  boats,   owned    and    navigated    hy    citizens    of 

"The   application   of   the   principles    I   have  Pennsylvania,  to  and  from  her  ports,  over  and 

stated  to  the  facts  of  this  case  will  result  in  re-  along  said  river,  and  from  passing  from  Pitts- 

fnain^,  without  prejudice,  an  injunction  before  burg  to  other  ports  in  Ohio  and  Kentucky  l>e- 

the  sitting  of  the  Supreme  Court,  for  the  fol-  low  said  bridge.    It  charges,  that  on  the  10th 

laving  reasons:  day  of  November,  1649,  the  steamboat  Mcsseti- 

"Ist.  Because  the  question  of  tbo  plaintiff's  ger,  owned  and  navigated  by  citizens  of  Penn- 

r^t  to  prosecute  this  is  new,  and  involves  the  sylvania,   engaged   in   the   carrying   trade   be- 

juiadiction  of  the  court.    For  if  the  State  of  tween  Pittsburgh,  a  port  of  entry  in  Penusyl- 

PEBnsjlTuiia  is  not  entitled  to  prosecute  such  vania,  and  Cincinnati,  a  port  of  entry  in  Ohio. 

■■    SMtion,  the    Supreme   Court   can    have   no  and  intermediate  ports,  duly  licensed,  equipped, 

oTwnaljurisdiction  in  the  case.  and   enrolled   according   to    the   acts   of   Con' 

^d.  The  injnry  threatened  is  not  imtninent  gress,  cleared  from  the  said  port  of  Pittsburg 

nod  certain,  but  contingent.     It  may  or  may  with  a  lArge  cargo  of  freight  and   passengers 

not   happen   before   the   flnal   hearing  of   this  for  the  port  of  Cincinnati  and  other  intermedi. 

i-40ae,  or  before  this   application   may   be  re-  Ate  ports,  and  while  on  her  voyage  along  the 

newcd  before  the  court.     In  the   mean  while,  channel  of  said  river,  on  the  night  of  the  lOtb 

thiB  ^nse  may  be  brought  to  a  final  hearing,  of  November,  at  a  usual  stage  of  water,  to  wit, 

tbe  ^UM  being  now  at  issue,  and  having  pref-  twenty-one  feet,  was  hindered  and  obstructed 

'  renee  on  the  list.    And  on  the  first  Monday  of  from  passing  along  said  channel,  and  obliged 

Deoember  next  the  plaintiff  will  have  an  op-  to  stop   by   reason   of   said   bridge,   and   with 

liortnnity  of  moving  the  court  for  an  injunc-  great   trouble   and  danger   to   the   officers   and 

lion  <m  the  bill  and  answer,  when  the  question  crew,  and  expense  and  loss  of  time  to  her  own- 

uf  jmiadiction  can  be  finally  decided.     Nor  is  ers,  was  compelled  to  have  seven  and  a  half 

there  Any  evidence  to  justify  the  supposition,  feet  of  her  chimneys  cut  off  in  order  to  pass 

that  in  the  mean  time  the  income  of  the  Penn-  said  bridge. 

sjlTaniA  improvements  will  be  materially  af-  It  is  further  alleged  that  the  Hibemia,  an- 

fertcd.  other  boat  owned  and  navigated  by  citizens  of 

"Sd.  The  injnry  will  not  be  irremediable  if  Pennsylvania,  on  a  voyage  from  Cincinnati  to 

any  should  occur;  as  the  owner  of  every  boat  Pittsburg,  on  the  11th  day  of  November,  1818, 

wiueh  may  be  hindered  or  delayed  in  the  mean  was  hindered  by  said  bridge  from  prosecuting 

lime  from  passing  along  the  river  by  this  ob.  her  voyage,  and  obliged  to  stop  at  Wheeling, 

stmction  will  have  a  clear  remedy  at  law,  to  a   port   of   entry   in    Virginia,   and   there   dis- 

Rcover  damages  against  the  company  and  tbe  charge  her  passengers  and  cargo. 

individuAls  engaged  in  its  erection.  The  bill  further  charges,  that,  since  the  fll- 

"4.  If   tbe  defendants   proceed   in   the   mean  ing   of   said    original    bill,    sundry   citizens   of 

time  to  complete  the  bridge,  they  will  gain  no  Pennsylvania  have  contracted  for,  and  are  en- 

eqnitj  ther^y;   but  if  judgment  be  obtained  gaged  in,  the   construction   of   ships  and   sea- 

^•Iiut  them,  they  will  be  compelled  to  abate  going   vessels,   to   be   propelled   by   wind   and 

the  nnisance  at  their  own  expense.  steam,  and  desire  to  continue  in   *said  [*6S0 

•It  is  therefore  ordered,  that  said  bill  and  business.     That  the  building  of  such  vessels  is 

MQ^ementAt   biU,  Answers,  And  exhibits  here  ^  profitable  branch  of  business,  and  that  any 

read,  be  filed  m  the  clerk  s  office  of  the   Su.  obstruction  to  the  navigation  of  the  Ohio  River 

pteme  Court  of  Uie  Umted  States,  and  that  the  ^j  j,;^  ^^          „f  „^^^^  „ill  interfere  with  and 

defeiuUnta  answer  the  aiMudment  and  supple.  «      ^J^    ^^^^^^^^    ^j   business,   and    prove 

Btental  bdl  within  thirty  days,  and  that  on  the  ...      i  ,.  ■„     ,  ,  ,„  j.k„  ,„,.„„„„.  „(  ti,„  ri„™ 

fint  d*j  of  tbe  next  terio  of  the  Supreme  Court  "''''•=  detrimeutal  to  the  revenues  of  the  Com- 

of    the'united   State,   the    complainant   have  TTrliH^^i      t/  U  ^XV.l,       I^\TJ 

leare  to  move  for  an  Injunction,  as  prayed  for  °'   **"   "'  ?"^"",,  .  "   '"  .^'*-^   cUjS^d,   that 

in   BAid   original   and  sipplemental    bills,   and  t*"*  ^Vheehng  Bridge  will  produce  thia  result, 

thAt  thii  Older  and  notice  be  entered  by  tbe  »-"^  practically  give  a  preference  to  the  port  of 

ekrk  on  the  docket  of  wud  court."  Wheeling  and  other  ports  lower  down  the  river, 

€Ift*]     ■PinmiAnt  to  this  order,  the  bill,  sup.  to  the  great  injury  of  the  citizens  and  State 

plrnMwtal  bill.  And  answers  were   filed  in  the  of     Pennsylvania.       The     plaintiff,     therefore, 

offiee  of  the  dark  ot  Uie   Supreme  Court,  at  prays   that    the   defendants   may   be    enjoined 

Washington,  on  the  tth  of  September,  1840.  from  keeping  said  bridge  across  said  river,  and 

On  the  7th  of  October,  1840,  the  Wheeling  be  required  to  abate  the  same, 

and  Belmont  Bridge  CompAny  Sled   their  AU-  On  the  2d  of  February,  1850,  the  defendatita 
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filed  tlieir  ajiawer  to  ths  aecooA  BUppIement*! 
biU. 

It  stated,  "that,  since  the  filing  of  tlieir 
former  answers  in  this  case,  the  Legislature  of 
tbe  State  of  Virginia  have  passed  an  act  amend- 
atory and  explanatory  of  the  various  acts 
which  had  been  previously  paased  by  that  body 
(and  which  taken  together  constituted  the  char- 
ter uuder  which  your  reipondents  erected  tneir 
bridge]  and  more  particularly  of  the  fourteenth 
section  of  the  Act  passed  March  19,  1847. 
This  amendatory  and  explanatory  act  declares 
in  substance,  that,  whereas  the  Wheeling  and 
Belmont  Bridge  Company,  by  virtue  of  an  act 
passed  March  19,  1847,  entitled,  'An  Act  to 
revive  and  amend  an  act,  entitled  an  act  in- 
corporating a  company  to  erect  a  toll  bridge 
over  the  Ohio  River  at  Wheeling,  passed  Feb- 
ruary 10,  1S36.'  had  erected  across  and  over 
the  main  channel  of  the  Ohio  River,  from  the 
main  Virginia  shore  to  Zane's  Island,  at  the 
city  of  Wheeling,  in  Ohio  County,  a  wire  sus- 
pension bridge,  conaiating  of  a  single  span  of 
one  thousand  and  ten  feet  from  center  to  cen- 
ter of  the  supporting  towers,  the  height  of 
which  is  ninety  feet  at  the  eastern  abutment, 
ninety-three  and  a  half  feet  at  the  highest  point, 
and  sixty-two  feet  at  the  western  abutmeut, 
above  the  low  water-level;  and  whereas  the 
fourteenth  section  of  the  said  Act  of  March  19, 
1847,  provided,  among  other  things,  that  the 
said  wire  Buspension  bridge  should  be  so  erected 
as  not  'to  obstruct  the  navigation  of  the  Ohio 
River  in  the  usual  manner,  by  such  steamboats 
and  other  crafts  as  were  then  commonly  ac- 
customed to  navigate  the  same,  when  the  river 
should  be  as  high  as  the  highest  floods  therein 
heretofore  Whown';  and  whereas  doubts  hod 
arisen  as  to  the  true  construction  or  meaning  of 
the  said  fourteenth  eection,  and  it  was  desirable 
to  remove  such  doubts,  and  more  clearly  to  ex- 
press and  declare  the  true  intention  and  mean- 
ing of  the  aforesaid  aection,  it  was  by  said  act 
declared  and  enacted,  that  the  said  wire  suspen- 
0ST*]  sion  'bridge,  so  erected  across  the  Ohio 
River,  at  Wheeling,  as  aforesnid,  at  the  height 
of  ninety  feet  at  the  eastern  abutment,  ninety- 
three  and  a  half  feet  at  the  highest  point,  and 
sixty-two  feet  at  the  western  abutment,  above 
the  low  water-level  of  the  Ohio  River,  be,  and 
the  same  thereby  was,  declared  to  be  of  lawful 
height,  and  in  conformity  with  the  intent  and 
meaning  of  the  said  fourteenth  section  of  the 
Aot  of  March  19,  1847. 

"A  copy  of  which  said  Act  of  the  General 
Assembly  of  Virginia,  passed  January  11,  1850, 
and  duly  authenticated,  is  herewith  exhibited, 
and  prayed  to  be  taken,  received,  and  read,  as 
a  part  of  this  answer. 

"Your  respondents  further  say,  that  said  Act 
above  exhibited  furnishes  a  full  and  complulc 
answer  to  all  the  objeclions  urgi^d  by  the  coni- 
plninant  to  your  res [i undents'  bridge,  on  the 
ground  that  it  has  not  been  constructed  in  con- 
formity with  the  requisitions  of  the  charter  of 
the  company. 

"Your  respondents,  therefore,  rely  on  said 
Aot  of  Assembly  of  Virginia  for  that  and  for 
all  other  purposes  for  which  it  may  legally 
avail,  and  pray  that  they  may  be  allowed  the 
bencflt  of  all  defenses  arising  under  said  Act, 
in  the  same  maimer,  und  to  the  same  extent, 
as  if  specially  pleaded. 
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"Having  fnlly  answered,  yonr  rapondenta 
pray  to  be  hence  dismissed,  vith  their  eosta  by 
them  in  this  behalf  unjustly  expended." 

Numerous  depositions  weie  filed  on  behalf  of 
the  complainant  and  respondents,  which  it  li 
not  expedient  further  to  refer  to,  as  the  order 
of  the  court  is  merely  interlocutory. 

The  cause  was  opened  by  Messrs.  Damgli 
and  Stanton  for  the  complainant,  and  conclud- 
ed upon  the  same  side  by  Mr.  WaUcttr.  For  the 
respondents,  it  was  argued  by  Mr.  Stuart  and 
Mr-  Johnson  (Attorney -General).  A  report  of 
the  arguments  of  the  counsel  ia  deferrcHl  bbU' 
of  the  caMw 


Mr.  Justice  Ifelaon  announced  that  the  court 
had  passed  the  following  interlocutory  order: 

The  court  having  heard  the  counsel  on  tho 
part  of  the  complainant,  and  also  on  the  part  of 
the  respondents,  on  the  motion  for  an  injunction 
in  this  cause  to  remove  the  obstruction  of  the 
navigation  of  the  Ohio  River,  as  charged  in 
the  original,  amended,  and  supplementu  bilk 
of  the  complainant,  by  means  of  the  erectiiq]  of 
the  suspension  bridge  in  said  bills  mentioned, 
and  which  said  obstruction  ii  denied  in  the 
answers  put  in  thereto  by  the  respondents; 
and  on  due  deliberation  being  had  thereon, 
*and  upon  the  pleadings  and  the  proofs  ['CBS 
before  us,  it  is  ordered,  that  the  cause  be  re- 
ferred to  the  Honorable  R.  Hyde  Walworth,  late 
Chancellor  of  the  SUte  of  New  York,  ae  a  oom- 
missioner  of  the  court,  hereby  appointed,  to 
take  such  further  proofs  in  toe  cause  aa  the 
counsel  for  the  respective  parties  may  see  fit  to 
produce  before  him,  at  such  time  or  times,  and 
at  such  place  or  places,  as  he  maj  appoint,  on 
the  application  of  the  counsel  for  either  party; 
due  notice  beiuR  given  of  the  time  and  place  of 
the  taking  of  the  said  proofs. 

1.  Upon  the  question,  whether  or  not  tke 
bridge  aforesaid,  mentioned  in  the  pleadings 
aforesaid,  is  or  ia  not  an  obstruction  of  the  free 
navigation  of  the  said  Ohio  River  at  the  plane 
where  it  ia  erected  across  the  same,  by  veaaela 
propelled  by  steam  or  sails,  engaged,  or  whi^ 
may  be  engaged,  in  the  commerce  or  naviga- 
tion of  said  river;  and  if  an  obstruction,  aa 
aforesaid,  shall  be  made  to  appear,  what  changi 
or  alteration  in  the  construction  and  existing 
oondition  of  the  said  bridge,  if  any,  on  be 
made,  consistent  with  the  oontinuanee  of  tha 
same  across  said  river,  that  will  remove  the  ob- 
struction to  the  free  navigation  by  the  vessela 
aforesaid,  engaged  in  the  commerce  and  navi- 
gation of  said  river  as  aforesaid;   and, 

2.  That  the  said  commissioner  shall  report  to 
this  court  by  the  first  day  of  the  nert  sUted 
term  thereof,  upon  the  questions  hereby  re- 
ferred to  him,  together  with  the  proofs  which 
shall  have  been  produced  before  him  by  the  re- 
spective pnrties.  And  that  all  other  questions 
in  the  auid  cause  shall  be  reserved  until  the 
coming  in  of  the  said  report  of  the  commission- 
er, and  the  further  hearing  of  counsel  upon  the 

3.  That  the  said  commissioner  shall  have  tbe 
power,  if  deemed  necessary  by  him  in  tbe 
course  of  the  hearing  of  the  said  came,  to  ap- 
point a  competent  engineer,  whose  duty  it  aball 
be  to  take  the  measiin'inent  of  said  bridge,  its 
appi'iiilugei  and  appurtenances  and  localities  id 
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eonneetioB  therewitJ),  under  tliij  direction  and 
initmctions  of  aaid  comnuBBioner,  and  to  make 
a  report  to  Mm  on  the  Bame,  which  report  ahall 
tw  annexed  to  the  report  of  the  said  commis- 
nmer  to  thii  court. 

Tlie  aaid  commissioner  is  lierebj  authorized 
to  appoint  a  clerk  to  aaaiat  him  in  theezeeution 
«f  this  commisuiHi. 

Tbe  compensKtion  to  be  allowed  to  the  said 
eommiBiioner  for  hit  time  and  services,  for  hia 
derk  and  engineer  that  may  be  appointed,  and 
all  other  necesaai;  ezpensea  by  him  incurred  in 
•aid  commiHaion,  upon  the  coming  in  of  the 
report  of  the  commiasioner,  will  be  aacertaincd 
•JM  fixed  and  awarded  against  the  parties,  as 
the  court  may  deem  rignt  and  proper,  upon 
the  principles  of  equity  and  justice. 
«S9*]  'And  that  the  parties  shall  each  ad- 
TaiM«  to  the  said  commiaaiouer  two  hundred 
and  fifty  dollars,  before  or  at  the  time  he  enters 
opoti  the  execution  of  the  commiasion. 

Tha  clerk  will  send  a  certified  copy  of  tliis 
uder  to  the  commissioner. 

To  tUa  order  Mr.  Justice  Daniel  dissents. 
It  ia  his  opinion  that  the  case  is  not  presented 
to  this  court  between  such  parties  in  interest  as 
can  gire  jurisdiction  to  this  court.  The  only 
kf[itimate  noond  of  jurisdiction  in  this  case, 
nnder  the  Constitution,  would  be  ttie   fact  of 
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such  a  dirMt  interest  or  right  on  the  part  of 
Fenneylvanbi  as  a  State  as  would  authorize  her 
to  become  a  party  in  this  controversy.  The  in- 
terest of  the  State  of  Pennsylvania  in  this  case, 
if  indeed  any  such  is  shown,  is  that  which  slie 
may  have  in  the  competition  which  may  or 
which  does  exist  between  works  of  public  im- 
provement erected  by  herself,  and  rival  works 
erected  by  other  States  within  their  own  ter- 
ritory. No  direct  interest  on  the  part  of  the 
State  of  Pennsylvania  is  shown  in  the  vessels 
or  steamboats  which  navigate  the  rivers  Ohio 
and  Mississippi,  nor  in  any  question  connected 
with  the  rights  of  that  State  separate  and  apart 
from  the  individusJ  interests  of  the  owners  of 
steamboats,  or  other  private  citisens  of  the 
State  of  Pennsylvania.  Again,  the  question  of 
nuisance  or  no  nuisance  is  one  proper  for  the 
cogniuince  of  a  conrt  of  law,  to  be  determined 
by  a  jury  upon  the  testimony  of  witnesses  con- 
fronted and  cross-examined  before  a  jury  in 
open  court,  and  under  its  supervision.  In  this 
view  of  the  question,  it  would  seem  to  be  irreg- 
ular to  determine  it  upon  affidavits  and  by  a 
court  of  equity,  and  without  the  interposition 
of  a  jury,  and  in  the  absence  of  the  witnesses. 
The  ordi.'!'  now  made  in  tliis  cause  seeming  to 
lead  to  the  latter  mode  of  settling  the  question 
it  ia  tlMiefan  kereby  fomull;  ob- 
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NOTE. 


n«  Extrk  Aanotatlcm  lien  loHoirliig  ig  arranged  in  the  order  of  the  caseB  in  tha 
•Hgiukl  reporter'i  roliune  whieb  precede  it.  At  the  upper  outside  corner  of  the  page  ii 
fiven  the  Totnme  and  pagea  of  the  caaea  to  which  the  Annotation  refera.  After  the  official 
reporter'B  Tolmne  and  page  in  the  heading  of  each  case  ia  given  book  and  page  of  the 
present  edition,  the  abbreriation  L  being  used  for  Lawyers  Edition,  or  L«ir.  Ed.  for  brev- 
it7,  aa   it  ia  throughoat  in  the  duplicate  citation*  of  cases  from  the  Supreme  Court 

ABBREVIATIONS. 

F>  C.  appended  to  a  citation  from  the  regular  report*  of  the  U.  8.  Circuit  and  Dip 
tarct  Courta  refers  to  the  Beriea  of  reprints  called  the  Federal  .Caeei  and  gives,  as  its 
paMiabers  do  and  reeommetid,  the  number  of  the  case  in  that  series, 

Fed^  Caa.  is  nsed  when  the  ease  is  contained  in  the  seriea  of  Federal  Cases  but  is 
■tot  reported  in  the  r^ular  seriea  of  U.  8.  Circuit  and  District  Court  Reporta,  and  the 
citations  of  ancb  eaaea  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 

Fed.  or  Fed.  Rep.  refera  to  tRe  welt  known  aerlcB  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  ISBO. 

Z_  R.  A.  will  be  readily  recognized  as  the  aU>reviation  for  the  Lawyers  Report* 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
Proportion  of  casea  the  citing  case  will  be  found  accompanied  b;  *,  note  on  ite  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dee^  £.m.  Rep.  and  Am.  St.  Hep.  v>ill  be  readily  recognized  as  the  abbrevia- 
tions for  ttie  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reporte  and  American  State  Reports. 

Pennsylvania  State  Reports  (F«.  St.)  The  New  Jersey  I^-w  Reports  {N.  J.  I..)  and 
Equity  Report*  (K.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  bv  tha 
DsnK  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reporta  are  so  titled  and  it  baa  been  tha 
aniversal  custom. 

I>aplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  tlierein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation 
•f  the  annotation,  officially  reported.    The  usual  abbreviationa  are  used,  as  follows; 

Atl.  Atlantic  Reporter,  Bo.   Southern   Reporter, 

Fac  Pacific  Reporter.  S-  £■  Southeastern  Reporter, 

M.  E.  Northeaatern  Reporter,  B.  W.  Southwestern  Reporter, 

N.  W.  Northwestern  Reporter,  8.  Ot.  Supreme  Court  Reporter. 

M.'e  think  that  in  all  other  respects  the  abbreviationa  used  are  clear  and  familiar  to 
all   wlio  arc  accust.jinpd   to  the  use  of  legal  reporta  and  text-boolu. 
V.  >.   N<'t->s  0  Howard.  13  I-.  ed.  .10(1— »0  p.  Enrroa. 
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9  How.  1-10.  18  L.  21,  ALMONBSTBB  t.  KBNTOlf. 

Snpnma  Court  haa  do  appellate  Jnrledlctloii  of  State  cenrt  de- 
dalOD  which,  having  cletermlned  the  trne  boundanr  between  co- 
terminous owners,  went  on  to  express  the  opinion  that  plalntlft 
bad  good  title  under  act  of  Congress,  p.  B. 

Cited,  and  by  analogy  applied.  In  Bell  t.  Heame,  19  How.  263, 
US  li.  SIS,  holding  that  Supreme  Court  of  United  States  bad  Jnilsdlc- 
don  when  the  ground  of  Judgment  in  State  court  was  shown  to  be 
InTsJidlty  of  title,  hecanse  of  an  older  patent  Issued  to  the  land; 
Delmas  v.  Insurance  Co.,  14  Walt.  607,  20  L.  769,  holding  that  the 
opinions  of  the  appellate  court  In  Louisiana,  being  part  of  the 
record,  must  be  looked  to  to  ascertain  whether  Supreme  Court  of 
tlie  United  States  has  Jurisdiction;  Crosaley  t.  City  of  New  Orleans, 
108  U.  B.  lOB,  27  L.  667.  2  S.  Ct  300.  to  same  point  and  effect  where 
the  record  showed  two  qnestlouB,  one  Federal,  the  otlier  not,  and  the 
opinion  showed  that  decision  rested  solely  on  the  non-Federal  point; 
New  Orleans  Water  Works  t.  La.  Sugar  Co.,  1%  U.  S.  27,  31  L.  Oil, 

8  8.  Ct.  746,  to  same  point,  holding  the  Supreme  Court  has  no  JnrlB- 
diction  of  a  writ  of  error  to  the  highest  court  of  a  State,  on  the 
ground  that  the  obligation  of  a  contract  has  been  impaired,  unless 
some  legislative  act  of  the  State  is  upheld  by  the  Judgment  sought 
to  be  reviewed;  Dower  v.  Richards.  161  U.  S.  667,  88  L.  309,  14  8. 
Ct  466,  holding  the  Supreme  Court  cannot  review  the  Judgment 
of  State  Supreme  Court  on  a  question  of  fact 

9  How.  10-34.  13  L.  25,  IRWIN  v.  DIXION. 

Tuhllc  niiijHUice. —  No  remedy  exists  at  Instance  of  an  individual, 
unless  he  has  Buttered  some  private,  direct  and  material  damage, 
beyond  the  public  at  targe,  as  well  as  otherwise  Irreparable,  pp. 
27,  28. 

Cited  and  relied  npon  In  Heerman  r.  Beef  Slougb  Co.,  8  Btss. 
347,  1  Fed.  167,  F.  C.  0.320.  refusing  Injunction  to  restrain  erec- 
tion of  dams  and  tmoms  by  a  logging  company,  at  Instance  of  steam- 
boat owner,  falling  to  show  special  injury;  Parker  v.  Woollen  Co., 
1  Cliff.  253,  F.  C.  10.762,  refusing  Injunction  to  restrain  damming 
of  river  at  suit  of  riparian  proprietor,  and  stating  rules  applicable, 
holding  also,  that  where  the  thing  sought  to  be  prohibited  Is  In  it- 
self a  nuisance,  and  there  Is  no  doubt  about  the  plalnttfTa  rights,  a 
different  rate  prevails;  Olty  of  St  Louis  ▼.  The  Knapp.  etc,  Co.,  2 
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McCisiT.  BIB,  9  V«d.  223,  refusing  to  enjoin  erection  of  a  rnnway 
for  loca,  on  tbe  ground  that  It  will  divert  tbe  course  of  a  navigable 
river,  unless  shown  that  It  would  be  a  nnlsance  per  se,  the  plain- 
tiff mast  show  Individual  damage:  Carmlcbael  v.  City  of  Tex- 
arkana,  M  Fed.  D78,  holding  that  a  nnleance  caused  b;  deitoslt  of 
public  sewage  b;  citj  sewers  on  plalntlfTs  land,  causing  spedal 
damage,  would  be  enjoined;  Alden  v.  Plnney,  12  Fla.  S90.  holding  an 
obstructioa  to  navigation  of  a  bay.  being  a  public  nuisance,  can- 
not be  enjoined  at  suit  of  a  private  individual,  be  can  only  seek 
damages  for  special  Injury;  Gore  v.  Brubaker,  5S  Md.  90,  holding,  U, 
by  reason  of  obstruction,  plaintiff  was  deprived  of  reasonable  acceu 
to  his  buildings,  he  would  be  entitled  to  an  injunction;  Morris,  etc.. 
B.  E.  Co.  V.  Prndden,  20  N.  J.  Eq.  S3T.  holding  acquiescence  for 
more  than  twenty  yean  In  use  of  land  for  railroad  purposes,  after 
It  had  been  vacated  as  a  public  highway,  and  a  snfBdent  roadway 
still  remslnlng  open,  showed  no  case  for  injunction;  Luhrs  v.  Stur- 
tevant,  10  Or.  172,  refuatug  to  enjolu  obstruction  of  highway  by 
erection  of  fence  across  It.  where  it  was  not  shown  to  be  the  sole 
means  of  access,  nor  any  special  Injury,  facta  must  be  alleged  and 
spedflcatlons  of  tbe  Injury  made;  Thornton  v.  Grant,  10  R.  I.  486^ 
14  Am.  Bep.  700,  refusing  to  enjoin  erection  of  a  wharf  In  tide 
waters,  if  the  navigation  Is  not  Injured  by  It;  Moore  v.  Steelman, 
80  Ta.  340,  holding  a  mere  allegation  tbat  the  acts  will  result  la  ir- 
reparable  damage,  is  not  enough,  the  blU  must  set  up  tlie  facts 
which  exhibit  tbe  Imminence  and  irreparableness  of  the  Injury. 
See  note  to  36  Am.  Dec.  filO,  on  injunction  against  public  nulsancft 
at  suit  of  a  private  indlvlduaL  See  note  to  71  Am.  Dec.  812,  on  Join- 
der of  parties  plaintiff  to  abate  private  nuisance. 

PnbUe  ualaance. —  Preliminary  Injunction  is  allowed  at  suit  of 
a  private  individual  only  to  preserve  the  property  nnlnjnred  nntll 
the  rights  of  the  parties  are  ascertained,  p.  28. 

Cited  and  rule  applied  In  Parker  v.  Woollen  Co.,  2  Black,  5G2,  17 
L.  337,  holding  a  riparian  owner  not  entitled  to  enjoin  constrnctioD 
of  a  dam  until  he  has  proved  injury;  Heerman  v.  Beef  Blough 
Co.,  8  Blss.  846,  1  Fed.  167,  F.  0.  6,320,  refusing  to  enjoin  the  ex- 
ercise of  corporate  powers  In  maintaining  dams  and  booms  for 
logging  purposes,  at  Instance  of  private  Individual,  until  he  had 
estabUsbed  his  rights  at  law,  and  It  appeared  no  adequate  com- 
p^isation  could  be  afforded  In  damf^es;  Tuttle  v.  Church,  US  Fed. 
427,  refusing  to  enjoin  operation  of  a  factory  for  making  oil  and 
fertilisers  from  flsh,  on  petition  of  owner  of  a  distant  summer  cot- 
tage, wbere  the  right  to  enjoin  was  doubtful  and  bad  not  been 
established;  Ches.  A  Ohio  Canal  Co.  v.  Toung,  8  Md.  4fiS,  hold- 
ing that.  In  Maryland,  a  temporary  Injunction  to  restrain  trespass 
Is  never  granted,  unless  the  damage  is  Intolerahle  and  the  mis- 
chief Irreparable,  or  where  tbe  b^spass  goes  to  the  destmction  of 
the  thing. 
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Pennan«nt  Injtmctioii,  to  restrain  an  Injury  to  Individual  rl^lita 
b;  obstmctloDS,  or  supposed  public  nnieanceH.  does  not  He.  tmless 
the  InJnrT  la  greater  to  tbe  complainant  than  to  others,  and  of  a 
cbaracter  urgent  and  Irremediable  at  law,  and  unless  tbe  riebt  to 
raise  the  obstraetlon  Is  not  In  controversy,  or  Is  first  settled  at  law, 
p.  28. 

GIted  and  principle  followed  In  Lumber  Go.  t.  James,  60  Fed.  S62, 
holding  one  In  posseBslon  of  timber  land  entitled  to  temporary  lu- 
JunctloD  to  restrain  forcible  entry  and  destruction  of  tools,  tesnlt- 
InK  In  destmction  of  tbe  enterprise  for  wbicb  no  damHKes  would 
compensate,  and  directing  an  Issue  to  try  title;  Boulo  v.  New  Or- 
leans, etc.,  R.  R.  Co.,  66  Ala.  488,  refusing  an  Injunction  to  restrain 
a  railroad  company  from  entering  on  and  taking  possession  of  land, 
when  the  title  of  applicants  was  not  clear;  Alden  t.  Plnney,  12  Fla. 
392,  refualnc  to  enjoin  erection  of  an  Icebonse  in  shoal  water  In 
front  of  plalntllTB  lot,  ISO  feet  from  door  of  former  warehouse; 
Olarfe  V.  Donaldson,  104  III.  640,  refusing  bill  to  remove  a  building 
on  an  alleged  highway,  not  deleterious  to  health,  not  dangerous, 
but  only  au  Inconvenience  to  plaintiffs;  Hayden  v.  Tucker,  37  Mo. 
222,  holding  the  keeping  and  standing  of  Jacks  and  stallions,  within 
the  Immediate  view  of  a  private  dwelling.  Is  a  nuisance  which 
will  be  permanently  enjoined;  Bchelkamp  v.  Bchrader,  45  Mo.  609, 
when  the  title  to  the  place  In  controversy  is  donbtfnl,  a  perpetual 
injunction  will  not  be  granted  until  a  trial  at  law  is  had  settling 
the  contested  rights,  where  plaintiff  Is  in  possession,  defendant 
mnst  bring  the  action;  Griffith  v.  HlUtard,  04  Vt  644,  26  AU.  428, 
holding,  where  a  single  act  of  trespass  might  be  compensated  at  law, 
but  continued  acts  would  Inflict  irreparable  Injury,  the  trespass  will 
be  snjolned.  See  note  to  11  Am.  Dec.  SOO,  as  to  necessity  tor  es- 
tablishment of  plalntilTB  UUe. 

Distinguished  In  Brooks  v.  Norcrosa,  4  Fed.  Oaa.  294,  holding  that 
allowance  of  a  Jury  to  settle  at  law  the  question  of  Infringement 
of  a  patent  In  a  anit  In  equity,  was  a  matter  for  the  discretion  of 
the  court. 

Dedication  of  higliway  may  sometimes  be  proved  by  allowance 
of  user,  unconditionally,  for  such  a  length  of  time  that  the  public 
accommodation  and  private  rights  might  be  materially  affected  by 
an  Intemiptlon  of  the  enjoyment,  but  the  circumstances  must  in- 
dicate an  abandonment  to  exclusive  public  use,  and  absence  of  con- 
tradictory declaratlonB  and  acts,  p.  SO. 

The  following  citing  cases  indorse  and  rely  upon  this  holding: 
Cobnm  t.  San  Mateo  Co.,  75  Fed.  530,  holding  that  the  permission 
of  a  landowner  to  pasa  over  hia  land  to  an  attractive  beach  on  the 
seashore,  created  no  prescriptive  right  to  a  pnbllc  road;  Ayers  v. 
State,  69  Ark.  81,  26  S.  W.  19,  holding  an  owner  conld  not  convert 
Us  land  Into  a  highway  wltiiont  the  public  consent,  nor  could  tbe 
public  dedicate  It  without  owner's  clear  assent;  Holly  Grove  v. 
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BmlOi.  03  Ark.  8,  8T  a  W.  967,  boldlog,  to  conetitnte  a  dedication, 
there  most  be  a  present  Intent  to  appropriate  to  pnbllc  nee;  San 
Francisco  t.  CansTan.  42  OaL  CiSS,  holding  an  attempted  dedication 
br  deed,  bat  reeerring  the  right  at  pleasure  to  revoke  the  dedica- 
tion, was  no  dedication:  Gelger  t.  Plloe,  8  Fla.  340,  dedication  br 
laying  ont  town,  and  selling  lota,  and  allowance  of  aser  for  thirty 
years,  held  anffldent;  Mayor,  etc.,  of  Madteoa  t.  Booth,  53  Ga.  610, 
where  an  owner  left  a  strip  of  land  tn  fr6nt  of  bis  lot  unlnclosed, 
nslng  It  as  a  means  of  access  to  his  property,  and  exercised  acta 
of  ownership,  and  the  public  had  been  accustomed  to  pass  over 
It  held  to  be  no  dedication;  Chicago  v.  Chicago,  etc.,  K.  R.  Co.,  162 
IlL  574,  38  N.  B.  773,  saying  the  rule  as  to  acquiescence  did  not 
apply  to  an  open  way  proved  to  have  been  left  by  the  owner  for 
his  private  use,  though  the  public  may  have  used  It  without  objec- 
tion; Wilson  V.  Sexon,  27  Iowa,  16,  holding  that  animus  dedlcandl 
may  be  presumed  from  use  by  the  public  for  a  long  series  of  years, 
with  knowledge  and  assent  of  owner,  the  reason  being  found  In 
estoppel;  State  t.  Welpton,  84  Iowa,  147,  saying,  when  acta  are 
relied  upon  to  establish  the  amlnus  dedlcandl,  they  must  be  In- 
consistent and  Irreconcilable  with  any  other  Inference,  and  be  un- 
ambiguous and  uneqnlvocal;  Hayden  v.  Stone,  112  Mass.  349,  the 
essentials  of  dedication  are  Intent  on  the  part  of  the  owner,  fol- 
lowed by  acceptance  —  mere  user  is  iuBuffldent;  Wilder  v.  City  of  St. 
Paul,  12  Minn.  200,  to  same  effect,  collecting  authorities,  and  hold- 
ing that  the  rule  Is  subject  to  ttie  modification  that  If  owner,  inten- 
tionally or  by  gross  negligence,  leads  the  public  to  believe  he  has 
dedicated,  he  will  be  estopped  denying  to  the  prejudice  of  those 
be  has  misled;  Brinck  t.  Collier,  68  Mo.  165,  where  landowner  left 
as  alleyway  at  rear  of  premises  for  use  of  tenants,  and  city  never 
exerdsed  any  control,  the  use  of  alley  by  pnbllc,  however  long,  did 
not  make  It  a  pnbllc  way;  Landis  v.  Hamilton,  77  Mo.  661,  S62,  stat- 
ing rules  where  a  highway  la  sought  to  be  established  In  pala,  hold- 
ing there  must  be  no  acts  or  declarations  by  owner  Inconsistent 
wltb  the  dedication;  SkraJnka  v.  Allen,  2  Mo.  App.  396,  sustain- 
ing, as  a  valid  dedication,  the  filing  for  record  of  a  plan  ahowlng 
streets  as  to  property  subsequently  acquired,  and  also  shown  on 
plan;  Roseoberger  v.  Miller,  61  Mo.  App.  426,  holding,  when  matter 
In  pals  Is  relied  upon  to  prove  dedication,  the  evidence  should  leave 
no  doubt  as  to  the  dedicatory  Infentlon;  Wood  v.  Hurd,  34  N.  J.  L. 
91,  holding,  where  the  only  evidence  of  dedication  was  user,  the 
length  of  user  must  be  twenty  years,  collecting  authorities;  Lamar 
T.  Clements,  49  Tex.  354,  holding,  when  dedication  Is  sought  to 
be  estabtlsbed  from  acquiescence,  the  Intention  of  the  owner  Is  of 
controlling  Importance;  Burrows  v.  Guest,  6  Utah,  90,  12  Pac.  8S0, 
holding,  when  a  right  of  way  Is  established,  either  of  the  usual 
width  or  of  a  width  recognized  by  a  plat  and  survey,  the  right  of 
the  pubUc  la  not  limited  to  the  travelled  part;  Harris'  Case,  20 
Gratt  887,  888,  holding  that  to  constitute  a  dedication,  there  must 
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be  tbe  aaimus  dedlcandl,  preaumptloa  arlBlns  from  thlrtj  Tears'  use  ,. 
bj  tbe  public,  !■  rebutted  by  the  owner  repairing  the  proiwr^,  paj- 
infT  taxes  and  exercising  otter  acta  of  ownersblp;  Busbnell  t.  Scott 
21  Wis.  ^>6,  94  Am.  Dec.  fiS6.  affirming  correct  charge  to  Jury  on 
essentials  of  a  snfflclent  dedication,  no  one  but  the  owner  or  bis 
dnly  authorized  agent  can  dedicate  to  pabllc  ose;  Buchanan  ▼.  Cur- 
tis, ^  Wis.  108,  S  Am.  Ben.  25,  boldlng  It  is  error  to  exclude  from 
Jury  declarations  made  by  plalntlir  after  tDe  way  was  opened  and 
after  tbe  alleged  dedication,  to  sbow  no  Intention  to  dedicate;  Gnn- 
Dlngbam  t.  Hendricks,  8S  Wis.  6S4,  636,  62  N.  W.  411.  holding  dedi- 
catory Intention  cannot  be  made  to  appear  from  equivocal  or  am- 
biguous words  or  acts,  and  dlacussing  competency  of  facts  shown. 

Cited  also  In  dissenting  opinion.  In  Hanson  t.  Taylor,  23  Wis.  5&5, 
majority  boldlng  that  continuous  and  uninterrupted  use  of  land  as 
a  highway  for  twenty  years,  is  conclusive  In  favor  of  public  rights 
under  Wisconsin  law.  See  note  to  33  Am.  Dec.  714,  on  establish- 
ment of  street  by  dedication  or  nnlntermpted  user. 

Distinguished  In  Parrisb  v.  Stephens,  1  Or.  76,  as  a  case  of  no 
dedication,  according  to  evidence,  and  Inapplicable  where  testimony 
was  clear  that  levee*  In  Portland  had  been  Intentlanally  left  for 
public  use. 

Streets  —  Dedication. —  Making  and  selling  lota  by  a  plan  show- 
ing streets,  presumes  dedication,  but  a  mere  survey,  without  selling 
lots,  or  allowing  the  public  to  use  the  streeta,  la  Insnfflclent,  p.  31. 

Cited  and  principle  followed  in  State  v.  Illinois  Cent  R.  R.  Co., 
33  Fed.  736,  tn  ascertaining  tbe  rights  of  city  of  Chicago  to  streets 
on  the  Fort  Dearborn  reservaUon,  holding  that  an  agent  of  gov- 
ernment could  not,  by  merely  protracting  on  a  plan,  the  streeta.  Into 
the  reserved  land,  deprive  the  government  of  Its  title;  but  when 
lots  were  sold,  jnrisdlctloQ  over  the  streets  passed  to  tbe  municipal- 
ity; Bank  v.  City  of  Oakland.  86  Fed.  32.  holding  that  the  filing  and 
recording  of  a  map,  showing  blocks  and  streets  regularly  laid  out 
by  tbe  owners  on  a  deed  of  partition,  amounted  to  a  dedication, 
which  became  Irrevocable  when  adapted  by  the  proper  public  au- 
thorities, coUecUng  authorities;  Kittle  v.  Pfeiffer.  22  Cal.  489.  hold- 
ing that  where  lots  were  sold  as  fronting  on  or  bounded  by  a  street, 
the  use  of  such  street  passes  as  appurtenant  to  the  grant,  and  vests 
In  grantee.  In  common  with  tbe  public,  the  right  of  way  over  same; 
Stone  T.  Brooks,  85  CaL  501,  holding  that  the  act  of  laying  out  a 
tract  of  land  Into  lots  purporting  to  bound  on  streets,  and  selling 
the  lots  as  bounding  on  streets  without  any  limitation,  Is  In  Itself 
an  act  of  dedication;  City  of  Evansvllle  v.  Bvans,  37  Ind.  236,  col- 
lecting authorities,  holding  deScatlon  may  tie  shown  by  acts  In  pals 
which  should  be  alleged  in  an  answer,  and  that  laying  out  tbe  prop- 
erty and  sale  of  lota  abutting  on  an  alley,  was  sufficient  dedica- 
tion: McCormlck  ▼.  Uayor,  45  Md.  524.  boldlng  that  a  deed  of  par- 
tition of  land  In  a  dty,  made  by  commlselonera,  and  showing  streeta, 
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but  where  tbere  wbs  nottalog  to  show  IntentloD  either  by  them  or 
the  owners  to  dedicate,  was  no  dedication  to  pnbllc  use;  Mayor  of 
Jersey  City  t.  Morrli  Canal,  etc.,  Co.,  12  N.  J.  Bq.  553,  holding,  where 
the  act  of  dedication  was  snch  as  to  prevent  retraction,  It  was  im- 
Dtedtate  and  did  not  wait  for  acceptance  of  public,  collecting  an- 
thoritlea  on  acts  of  dedication;  Flack  t.  Green  Island.  122  N.  T. 
US,  2S  N.  B.  269,  wbere  a.  map  made  by  owner,  sales  of  lota  by  the 
map,  nser  for  twenty  years  by  public,  grading  and  repairing  by  th« 
village  anthorltles,  held  safflclent  dedication  and  acceptance  of  the 
streets  shown  on  the  map. 

Dedication  of  highway,  by  assent,  may  be  proved  by  deed  or  nn- 
sealed  writing,  or  by  parol,  or  by  acts  InconsUteDt  and  Irreconcilable 
with  any  coDstmction  except  consent,  p.  31. 

Cited  and  rule  applied  In  Chapman  t.  School  District,  Deady,  161, 
F.  C  2,008,  holding  a  mere  Intention  does  not  constitute  a  dedication, 
a  claim  of  parol  dedication  must  be  shown  plainly  and  distinctly. 
Conversations  expressing  a  willlngnesa  or  readiness  to  convey  on 
certain  conditions  are  Insufficient;  Harding  v.  Jasjper,  14  CaL  640, 
in  action  of  trespass  for  entering  on  land  and  removing  gates,  held, 
that  mere  knowledge  that  land,  nnlnclosed  and  waste,  was  used  as 
a  road  was  no  suffldent  proof  of  dedication;  Denver  t.  Jscobson,  17 
Colo.  490,  30  Pac  247,  holding  that  acta  and  declarations  by  the 
owner  of  the  land  are  admissible,  whether  they  show  Intention  to 
dedicate,  or  the  reverse,  and  the  parties  are  entitled  to  have  them 
all  go  to  the  Jury,  collecting  authorities;  McShane  v.  City  of  Uober- 
ley,  79  Ho.  49,  dedication  by  owner  of  land  subject  to  a  mortgage, 
when  mortgagee  knew  of  the  dedication  aud  made  do  dissent,  held, 
not  to  bind  purchaser  from  mortgagee  on  foreclosure,  Banman  t. 
Boeckeler,  lis  Mo.  199,  24  a  W.  209,  where  the  facts  in  evidence 
failed  to  show  Intention  to  dedicate  land  at  the  end  of  and  adjoining 
an  admitted  public  alley;  Graham  v.  Bartnett,  10  Neb.  521,  wbere 
the  building  of  a  bridge  by  the  county,  on  a  road  leading  to  and 
across  plaintilTs  land,  he  not  being  In  any  way  connected  wltb  It, 
held,  no  proof  against  htm  of  dedication;  Omaha  v.  Hawver,  49  Neb. 
8,  67  N.  W.  892,  holding  act  of  owner,  describing  boundary  of  a 
lot  In  a  block  through  which  a  street  If  opened  would  pass,  as  so 
many  feet  on  the  line  of  street  not  sufficient  to  show  dedication  of 
land  for  the  street  Cited  In  dissenting  opinion  In  Hanson  v. 
Taylor,  23  Wis.  S67,  majority  holding  that  under  statute  of  Wiscon- 
sin, contlnnons  and  nnlntermpted  use  for  twenty  years  created  a 
pres<ziptiv»  right  in  rav«  of  the  public 

Dedication  of  public  highway. —  Use  and  occapation  by  public 
mnat  hav«  been  adverse  to  the  owner,  not  on  sufferance,  and  ex- 
clusive, not  In  common  with  the  owner;  It  must  have  been  ac- 
quiesced in,  not  contested  or  denied,  and  the  way  mnat  have  be«n 
treated  by  tbe  anthorttlea  a*  a  highway  In  the  matter  of  repairs  and 
taxation,  p.  8S. 
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Cited  snd  rollns  spplled  In  Nelson  t.  Olty  of  Uadlsoo,  8  Blss. 
2S3,  256,  F.  O.  10,110,  holding  tbat,  In  the  absence  of  proof,  tbe 
preBnmptlon  U  that  the  nser  was  permissive  not  advent  aiid  that 
taxation  and  payment  of  taxes  expelled  the  Idea  of  dedication  and 
prescription;  Central  B.  R.  v.  BrlosoB,  70  Ga.  241,  boldlng  there 
can  be  no  right  set  up  by  the  public  from  mere  user,  however  fre- 
quent or  long  continued  It  may  be,  adverse  user  is  essential,  case  of 
trespass  on  a  railroad  track;  Swift  v.  Mayor  of  Litbonta,  101  Oa.  710. 
29  S.  fil.  12,  holding  tbat  acts  relied  upon  to  show  dedication  must 
show  a  dear  purpose  and  Intent,  and  the  use  by  the  pnbtlc  was  of 
itaelf  Insufficient;  Balnbrldge  v.  Sberlock,  29  Ind.  372,  95  Am.  Dec. 
650,  holding  a  wharf  boat  moored  to  the  shore  Is  entitled  to  same 
immunity  from  trespass  or  obstruction  as  the  land  to  which  tt  1b 
moored;  Talbot  v.  Grace,  SO  Ind.  390,  95  Am.  Dec.  704,  holding  the 
light  to  land  boats  and  load  and  unload  freight  on  bank  of  navi- 
gable river  cannot,  as  against  the  riparian  owner,  be  acquired  by 
the  public  by  prescription  or  custom;  Brlel  v.  City  of  Natchez,  4S 
AUss.  436,  where  the  owner  proposed  to  the  city  to  lay  out  certain 
streets,  and  the  oSer  was  formally  accepted,  the  dedication  was 
complete  and  the  public  right  was  not  lost  by  non-user;  Sapervlsors 
of  Harrison  Oo.  v.  Seal,  66  Miss.  126.  14  Am.  St  Bep.  &49.  5 
So.  624,  8  L.  R.  A.  661,  Where  the  Intention  to  dedicate  was  con- 
ceded, but  for  lack  of  proper  authority  no  formal  acceptance  made, 
held,  If  the  public  convenience  required  It,  the  authorities  mlgbt 
appropriate  the  land  and  cut  the  owner  off  from  retraction;  Lewis 
V.  City  of  Uncoln,  SB  Neb.  8,  70  N.  W.  155,  holding  tbat  where  the 
cl^  was  not  shown  to  have  done  anything  to  an  alleged  road  until 
Just  before  the  action  to  Indicate  a  claim  It  could  not  divest  title  of 
the  owner  of  the  adjoining  land  who  had  always  considered  him- 
self the  owner,  had  continuously  used  it  and  exercised  dominion 
over  it  In  his  own  right 

Wbart  property  requires  access  to  be  kept  open  tor  owner's  con- 
venience, but  It  does  not  thereby  become  public;  oo  length  of  auch 
user  can  deprive  the  owner  of  his  title,  nor  give  a  right  to  enjoin  or 
abate  the  owner'a  fences,  p.  83. 

Cited  and  approved  In  Lewis  v.  Portland,  S&  Or.  156,  42  Am.  St. 
Bep.  779,  86  Pac.  200.  22  L.  R  A.  740,  holding  use  by  the  pubUc 
for  over  twenty  years  of  a  passage  to  a  private  wbarf  did  not  ebow 
a  dedication  by  user,  when  owner  claimed  to  own  the  way,  main- 
tained a  gate,  and  kept  It  in  repair;  Root  v.  Commonwealth,  98  Pa. 
Bt  17S,  42  Am.  Rep.  616,  similar  caae,  aa  to  a  lane  leading  to 
private  ferry  which,  after  twenty-one  yeara,  owner  discontinued, 
and  barred  np  the  lane,  holding  the  public  had  acquired  no  right; 
City  ot  Galveston  v.  Menard,  23  Xex.  407,  holding  Republic  of 
Texas  bad  a  right  to  die  flats  between  Avenue  A  and  the  channel 
of  the  bay  which  It  coold  sell,  and  that  a  purchaser  conM  devota  It 
to  wharves  without  being  subject  to  control  of  public. 
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Znjimetlon  !■  m.  tnusceodent  or  eztraordlnarr  power,  and  la  to 
b«  used  sparinslr  and  only  In  a  clear  and  plain  case,  p.  8S. 

Cated  and  approred  In  at;  of  OleTeland  t.  Cleveland,  98  Fed.  U&, 
taoUinK  tbat  a  mnnldpaUly  conld  brinK  ejectment  to  recovn  pos- 
eesBlon  of  a  public  street  altbougb  tbe  munlctpalitj  bad  only  an  ease- 
m«it  therein. 

ated  In  diaaentlnK  opinion  In  Olty  of  Detroit  t.  Detroit  Olty  By. 
Co.,  56  Fed.  888,  majority  holding  that  Injanctlon  ahonrd  lie  to  com- 
pel street  railway  company  to  remove  its  tracks  after  the  time 
wbere  by  law  its  tranchlae  expired. 

JfiacellaneoDB. —  The  Brlntoa,  66  Fed.  TS,  26  U.  &.  App.  486,  aa  to 
tbe  right  of  a  private  Individual  to  abate  a  nniaance  of  bis  own 
anthorlty,  holding  a  tug,  after  ilnklDg  a  resael  by  collision,  had  no 
light  to  remove  the  sunken  ship  and  was  liable  for  damage  thereby 


9  How.  84-64,  18  L.  86,  WALDEN  v.  BODLBT. 

ZJsetmsnt. —  Purchasers  from  defendant  In  ejectment  are  bound 
to  lake  notice  of  pending  litigation,  and  are  bound,  aa  alienees 
pendente  Ute,  by  proceedings  in  the  suit  after  alienation,  p.  49. 

Cited  and  principle  applied  In  Lacassagne  v.  Ohapuls.  144  n.  S. 
129,  39  L.  S71,  12  S.  Ct  662,  holding  a  pnrcliaser  from  defendant 
pendente  lite  Is  subject  to  operation  of  writ  of  possession  if  Issued 
on  a  Judgment  In  tbe  suit;  State  v.  Harrington,  41  Mo.  App.  44S,  446, 
holding  that  a  purchaser  from  defendant  In  an  ejectment  may  be 
ousted  under  Judgment  against  bis  grantor,  eves  though  he  has,  sub- 
sequent to  entry,  acquired  the  paramount  title;  Haughwota  t. 
Mnrpby,  22  N.  J.  Eq.  544,  holding  a  suit  In  chancery,  duly  prosecnted 
In  good  faith,  and  followed  by  decree,  Is  constructive  notice  to  every 
one  who  acquires  from  defendant  pendente  lite  an  Interest  In  the 
subject  of  Utigatlon;  Hovey  v.  Elliott.  118  N.  T.  135.  138,  23  N.  E. 
478.  4T7,  when  a  purchaser  pendente  Ute  Is  brought  In  and  made  a 
defendant,  be  Is  considered  as  sucb  from  commencement  of  action, 
and  be  cannot  plead  statute  of  limitations.  See  also  note  to  80  Am. 
Dec.  812,  on  who  may  be  dispossessed  under  Judgment  In  eject- 
ment; note  to  M  Am.  St  Bep.  8S7.  on  tbe  rule  of  lis  pendena 

9  How.  66-83,  13  L.  44.  WHEELEB  v.  SMITH. 

Constitutional  law  —  Obarltable  usee. —  The  prerogatives  of  the 
crown  devolved  on  the  people  of  the  States  when  the  country 
achieved  Ita  Independence,  and  the  sovereign  will  Is  made  known  by 
legislative  enactment.  The  State  as  a  sovereign  Is  tbe  "parens 
patiiie.''  The  common  law  of  each  State  Is  to  be  ascertained  from 
Its  general  policy,  usagea  sanctioned  by  Its  courts,  and  Its  statntes, 
p.  78. 

Cited  and  principle  appUed  In  Penny  v.  Oronl,  76  Ulch.  480.  43  N 
W.  652,  S  L.  B.  A.  863,  coUei'tlng  authorities,  holding  that  wheu  auj 
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nranlcipaUty  la  aboUsbed  Its  property  and  fnnctlons  mar  be  placed 
in  such  hands  aa  It  pleaiea  the  leglalatnre  tp  select.  Cited  in  dl*- 
Bentlns  opinion  In  Kneedler  t.  Lane,  4R  Pa.  St  834,  majority  holding 
the  United  Btatei  conscription  law  of  March  8,  ISaS,  was  constito- 
tionaL 

Charitable  beqneata  In  Virginia  are  governed  by  laws  of  Tlr 
glnla.  The  itatnte  of  43  Bllzabeth  waa  repealed  by  act  of  1789, 
p.  7a 

Oited  In  Fontain  t.  Ravenel,  17  How.  884,  IS  L.  8S,  as  a  case  de- 
cided nnder  laws  of  Virginia,  not  q^Ucable  to  a  caae  dependent  on 
lawB  of  Pennsylvania;  8.  C,  39S,  US  L.  91.  In  aeparate  concnrring 
opinion,  as  a  case  necessitating  Inquiry  whether  the  bequest  waa 
valid  by  the  law  of  the  State;  Jones  v.  Habersbam.  107  U.  8.  179, 
27  L.  408,  2  8.  Ot  841.  holding  that  validity  of  devises  to  charitable 
nses,  as  against  helrs-at-law,  depends  on  the  laws  of  State  where 
lands  lie,  validity  of  beqaests  as  against  next  of  kin,  on  law  of  State 
of  testator's  domicile;  Meade  T.  Beale,  Taney,  862,  F.  O.  9,371,  bold- 
Ing  Circuit  Oonrt  of  United  States  would  not  enforce  a  charitable 
beqnest~in  a  will,  which  State  courts  in  similar  case,  had  pro- 
nounced invalid;  Loring  v.  Marsh.  2  GllH.  492,  F.  a  8,516,  holding. 
In  the  constmctlon  of  bequests  for  charitable  puriKisea,  Federal 
courts  adopt  construction  of  State  courts,  bat  If  question  has  not 
been  there  decided,  the  construction  devolves  on  court  where  case 
Is  pending;  Starkweather  v.  Am.  Bible  Society,  72  111.  118,  22  Am. 
Hep.  189,  ruling  that  a  devise  of  real  estate  to  a  society.  Incapable 
under  law  of  New  York  of  holding  it,  creates  an  intestacy,  and  the 
real  estate  passes  to  the  heirs  by  descent  Oited  in  general  discus- 
sion in  Potter  v.  Thornton,  7  R.  I.  263,  as  to  the  English  statutes 
and  common  law  applicable  to  charities  In  Bhode  Island. 

Distinguished  In  Jackson  v.  PhllUps.  14  Allen,  SSS,  as  being  tipe- 
clally  decided  nnder  the  law  of  Virginia,  bolding  that  in  Massachn- 
setta,  bequests  to  trustees  for  charitable  purposes  are  not  within 
the  common-law  rule  against  perpetuities,  and  that  the  mode  of 
application  and  selection  of  the  particular  objects  may  'be  left  to 
the  discretion  of  the  trustees. 

Charitable  uses. —  Under  law  of  Virginia,  charitable  bequests 
stand  on  same  footing  as  other  trusts,  and  when  the  beneflclaries 
are  uncertain,  and  mode  of  applying  the  bounty  Is  Indeflnlta,  the 
trusts  will  not  be  sustained  In  equity,  p.  80. 

Cited  and  principle  applied  in  Kaln  v.  Gibboney,  101  D.  &  867, 
25  L.  814,  holding.  In  Virginia,  a  beqneat  to  church  bishop,  or  to  hia 
successor  in  dignity,  for  the  benefit  of  the  community  of  which  the 
deceased  might  be  a  member,  to  be  expended  for  the  use  and  bcne- 
tlt  of  the  community,  void;  Bussell  v.  Alien,  107  U.  8.  168,  27  L. 
899,  2  8.  Gt  331,  reviewing  autboritiee,  sustaining,  in  Missouri,  a 
(leviee  of  land  to  found  an  educational  eetabliahment  not  Incorpo- 
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rated  In  lifetime  of  testator;  Board  of  Foreign  Mlsatone,  etc.  t.  Mc- 
Master,  8  Fed.  Oae.  783.  holding,  If  tbe  ceetnls  qae  trust  are  not 
clearly  ascertained  by  tbe  will,  tbe  devise  or  begnest  Is  void;  Fatr- 
lleld  T.  LawBon,  SO  Conn.  S16,  47  Am.  Rep.  676,  holding  a  devise 
upon  trust,  with  no  provlston  as  to  wbo  should  take  the  benefit  of 
It,  conld  not  be  carried  out,  and  the  fund  became  Interstate  estate; 
Orlmea'  Eirs.  v.  Harmon,  36  Ind,  221,  9  Am.  Eep.  707,  collectli^ 
authorities,  defining  elements  of  a  valid  charitable  use,  holding  be- 
quest of  residne  to  a  body  neither  organised  nor  Incorporated  at 
testator's  death,  nor  afterwards,  void  for  uncertainty;  Lepage  r. 
HcNamara,  C  Iowa.  147,  holding  chancery  courts  could  not  select 
a  beneficiary,  and  that  a  bequest  to  a  bishop  or  hU  successor!,  to 
apply  for  benefit  of  church,  or  education  and  maintenance  of  poor 
children,  as  he  should  think  proper,  void;  Hathaway  v.  New  Balti- 
more. 48  Mich.  264.  12  N.  W.  187,  holding  courts  of  equity  wiU  not 
Interfere  to  complete  and  shape  Imperfect  charitable  trusts;  German 
I^nd  Association  v.  Scholler,  10  Minn.  338,  holding  a  trust  for  the 
DBS  and  benefit  of  the  seversl  members,  according  to  their  respec- 
tive Interests,  void  for  uncertainty;  Flfield  v.  Van  Wyck,  94  Va. 
see,  S67.  64  Am.  St.  Rep.  751,  752,  27  8.  E.  449,  holding  a  devise  to 
trustees  In  trust  for  the  Swedenborglan  church,  "  as  they  shall  deem 
best,"  void  for  uncertainty;  Carpenter  v.  Miller.  3  W.  Ta.  179,  100 
Am.  Dec.  745,  holding  a  devise  "  to  tbe  propagation  of  the  gospel  in 
foreign  lands,"  void,  for  uncertainty  In  the  devisee;  E^ox  v.  Knox. 
9  W.  Vs.  148.  holding  a  devise  upon  trust  to  apply  the  income  per- 
petually to  repair  and  keep  In  order  a  named  cemetery,  and  In  beau- 
tifying the  same,  void  as  an  Indefinite  trust  or  charity. 

Cited  In  note  to  9  Am.  Dec.  586.  on  certainty  In  the  object  of  char- 
itable trust,  extensive  and  Important  note;  note  to  64  Am.  Bt  Rep. 
758,  of  the  certainty  and  unity  required  In  charitable  trusts. 

Zhireas  —  Belief  in  equity  will  be  gi'anted  against  a  contract  ob- 
tained under  duress,  when  the  parties  do  not  stand  on  an  equal 
footing.  Financial  embarrassment.  Inducing  to  sacrifice  of  Interest 
and  mental  confusion,  preventing  a  party  acting  freely  and  with 
proper  understanding  of  rights,  are  grounds  for  relief,  pp.  82,  83. 

Cited  approvingly  and  principle  reUed  on  In  Snell  v.  Insnrance 
Co.,  98  U.  B.'  92,  26  L.  66,  holding  that  when  a  member  of  a  firm, 
intending  to  Insure  the  property  of  the  firm,  was  Induced  by  repre- 
sentations of  Insurance  agent  to  accept  policy  In  his  own  name,  the 
policy  would  be  reformed;  Long  v.  Soule,  16  Fed.  Cas.  832,  holding 
that  misapprehension  or  Ignorance  of  the  law  must  have  been  the 
sole  occasion  for  the  non-eiecotlon  of  a  power  by  a  trustee,  to  de- 
feat the  interference  of  a  court  of  equity;  BllUngs  v.  Aspen,  etc., 
Co..  51  Fed.  347,  10  D.  8.  App.  1,  holding  that  a  deed  by  persons 
residing  abroad  or  In  distant  State,  having  no  independent  means 
<rf  knowledge,  for  an  inadequate  consideration,  on  mlsrepresenta- 
tlon  of  purchaser's  agent,  will  be  set  aside,  though  the  mis  represents- 
Vou  IT  — 62 
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Uona  were  hoaeHtlr  made;  ComBtock  v.  Herron,  SS  Fed.  808,  810,  4 
V.  S.  App.  620,  holdlug  annuitants  nnder  a  will  slvlng  stated 
amounts  nntll  Inveatnient,  tben  income,  not  tMond  bj  an  agreement 
to  accept  Less  tlian  stated  annuity  before  the  Investment  was  made; 
Troy  T.  Bland,  DS  Ala.  201,  balding  tbat  money,  paid  In  compromise 
of  a  doubtful  or  disputed  claim,  cannot  be  recovered  as  for  money 
bad  and  received,  where  there  was  no  misrepresentation  or  con- 
cealment of  facts  by  either  party  to  mislead  tbe  other;  White  t. 
Ward,  26  Ark.  449,  setting  aside  an  assignment  of  a  bond  for  Utle, 
obtained  by  a  trustee  or  agent  of  propert;  of  which  be  had  tbe 
sale  obtained  through  undue  Influence  and  fraud;  Hlghtowar  v. 
Nuber.  26  Ark.  612,  setting  aside  a  deed  obtained  tbrougb  fraud, 
and  wltbout  consideration,  at  salt  of  grantor,  who  was  enfeebled 
by  sickness,  collecting  autborltles;  Sands  t.  Sands,  112  IlL  232, 
holding  equity  will  relieve  against  a  mistake  as  to  law  if  Induced 
by  undue  Influence;  Jordan  v.  Stevens,  Kl  Me.  82,  83,  81  Am. 
Dec  660,  531,  deflning  conditions  under  which  equity  will  re- 
lieve on  account  of  mistake  of  tbe  law,  collecting  and  examin- 
ing authorities;  Tompkins  T.  Holllster,  60  Mich.  480,  27  N.  W. 
1154,  holding  a  Joint  note  obtained  from  married  woman  and  bst 
husband,  on  tbe  latter's  death-bed,  unlawfully  obtained.  (Note  the 
action  was  to  recover  the  money  afterwards  paid  In  taking  up  the 
note  wbicli,  on  a  further  appeal,  was  held  could  not  be  done,  as  the 
payment  was  voluntary;  see  report,  60  Mlcb.  485,  34  N.  W.  BSl); 
Perea  v.  Barela,  &  N.  Hex.  478,  23  Pac.  772,  holding  a  receipt  in  full, 
given  to  an  executor,  void,  when  he  failed  to  account  for  money 
found  In  safe  and  concealed  the  fact;  Berry  v.  American  O.  Ins.  Co., 
182  N.  Y.  B5,  28  Am.  St.  Rep.  bSl,  30  N.  E.  255,  annuUlng  a  setUe- 
ment  and  cancellation  of  a  flre  policy  procured  by  a  misstatement 
that  tbe  policy  was  void;  Spurlock  v.  Brown,  01  Tenn.  261,  262,  18 
8.  W.  873,  setting  aside  an  antenuptial  marriage  settlement,  made 
without  adequate  consideration,  and  under  mistake,  botb  of  law  and 
fact;  Epes  v.  Williams,  Admr.,  SB  Va.  800,  17  S.  E.  237,  setting  aside 
decree  of  sctUement,  by  consent,  of  account  df  a  deceased  guardian, 
when  It  was  shown  to  have  been  obtained  under  mutuaj  mistake 
as  to  facU;  Ward  v.  Buckley.  1  Wash.  Ter.  2S2,  liolding,  that  If 
from  one  who  Is  In  the  ipower  of  another  to  a  certain  extent,  or 
treating  on  equal  grounds,  an  unconscionable  bargain  is  obtained 
by  the  person  having  tbe  power,  equity  will  interfere  and  modify 
or  rescind  tbe  contract;  Cole  v.  GeUlnger,  06  Wis.  578,  71  N.  W.  79, 
refusing  to  set  aside  a  conveyance  of  real  estate  from  a  nominee 
of  tbe  purchaser's  agent,  tbe  nominee  having  obtained  a  deed  by 
fraud  of  the  agent,  tbe  purchaser  being  wlioUy  Ignorant  and  In- 
nocent of  tbe  fraud. 

Cited  also  In  dissenting  opinion  in  Williams  v.  Williams,  63  Md. 
<14,  majority  holding  tbat  a  deed  by  which  a  young  and  profligate 
inau  assigned  all  bis  property  to  bis  father,  was,  under  tbe  drcnm- 
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stances.  Invalid.  See  note  to  10  Am.  Dec.  D78.  on  reedsilon  of  con- 
tracts In  eqnltr,  where  advantage  bas  been  taken  of  the  sltnatlon 
or  condition  of  one  of  the  parties;  note  to  5S  Am.  St.  Rep.  B12,  on 
Ignorance  of  one's  rights  as  a  ground  of  relief  —  compromise  —  re- 
lease and  discharge;  same  note,  p.  520,  on  remedies  In  equity,  refor- 
matloD  of  InBtmmenta. 

«  How.  8S-109,  18  L.  66.  UNITED  STATES  v.  PRICE. 

Buretyshlp. —  Contract  of,  li  construed  strictly,  both  at  law  and 
In  eqoltr.  And  llahlUt;  of  surety  cannot  be  extended  by  Implica- 
tion. The  personal  estate  of  a  surety  on  a  Joint  contract  Is  dis- 
charged by  death  of  surety  before  principal,  and  eqnlty  wIU  not  In- 
terfere to  extend  the  liability  as  against  his  estate,  because  the  dis- 
charge U  by  operation  of  law,  p.  91. 

Oltlng  cases  which  affirm  and  apply  this  principle  are:  Bulkeley 
V.  House,  02  Conn.  470,  26  AtL  SM.  21  L.  R.  A.  252,  and  n..  holding, 
In  snlt  by  a  surety  tor  contribution  from  alleged  co-sureties,  that 
surety  could  not  show  for  whom  he  actually  became  surety;  McCoy 
T.  Payne,  68  Ind.  33S,  holdtog  the  rule  bas  been  changed  by  State 
hiws,  and  that  under  under  2  R.  a  1876,  the  estates  of  Joint 
obligees  were  proportlonably  liable;  Eudetson  v.  Armstrong,  70 
Ind.  101.  to  same  efCect;  Wood  v.  Flsk,  63  N.  T.  250,  20  Am.  Rep. 
681,  the  obligation  of  sureties  to  an  appeal  bond  Is  Joint  only  not 
serenU,  on  death  of  one,  his  estate  Is  discharged  both  at  law  and 
in  equity,  and  the  survlTor  only  te  liable;  Richardson  v.  Draper,  63 
N.  T.  344,  holding  the  rule  applied  only  to  sureties,  and  If  a  de- 
ceased obligor  received  a  benefit  under  the  contract,  his  estate 
would  be  liable;  Olasacock  v.  Hamilton,  62  Tex.  ISO,  holding  the 
common-law  rule  that  on  death  of  surety  on  a  Joint  obligation,  his 
liability  Is  discharged,  had  no  application  In  Texas  from  1S40  up  to 
the  adoption  of  the  revised  statutes.  Cited  In  dissenting  opinloit 
In  Olmstead  v.  Olmstead,  88  Conn.  340,  arguendo,  that  estate  of  a 
snrety  on  a  Joint  guardians'  bond  could  not  be  held  liable  on  an 
assnmed  constmctlon  of  the  bond,  as  Joint  and  several.  See  also 
nole  to  68  Am.  Dec  763,  on  continuing  force  of  contracts  as  against 
decedents,  where  deceased  Joint  debtor  was  merely  surety;  note  to 
30  Am.  Bep.  B6,  67,  on  eFTect  of  death  of  a  Joint  maker  of  a  note 
when  only  surety. 

Denied  In  Mays  v.  Cockrum,  67  Tex.  353,  S54,  holding  the  courts 
of  South  Carolina  had  refused  to  follow  the  rule,  and  that,  under 
the  State  law  of  February  6,  1840,  the  estate  of  a  deceased  Joint 
obligor  contlnnes  charged,  although  deceased  was  only  a  surety. 

Bnretr. —  Equity  will  not  give  a  remedy  against  the  personal 
■nets  of  a  deceased  surety,  when  the  remedy  at  law  haa  been  lost 
bj  the  election  of  the  obligee  to  take  a  Joint  Judgment  on  a  Joint 
mnd  aereral  obligation,  p.  91. 
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Cited  In  Blapham  t.  Price,  15  How.  174,  14  L.  WO,  being  s  fur- 
ther br&ncb  of  tlie  litigation  In  the  principal  case,  and  having  bub- 
talned  the  claim  of  exemption  of  the  deceased  surety's  assets. 
Cited  RDd  approved  In  Plckersglll  v.  labens,  16  WaU.  144,  21  L.  120, 
affirming  Flelden  t.  Labens,  6  Blatcbf,  625,  626,  F.  C.  4,778,  as  sus- 
taining the  general  law  on  the  subject  of  the  liabilities  of  Joint  ob- 
ligors, and  holding  that  a  stay  lK>nd  on  appeal  Is  not.  by  the  New 
York  statute,  required  to  be  Joint,  Instead  of  Joint  and  several;  Dixon 
V.  Vsndenberg,  35  K.  J.  Bq.  49,  holding  equity  will  not  Interfere,  In 
the  absence  of  fraud,  accident  or  mistake,  to  give  relief  against  the 
representatives  of  n  deceased  surety,  even  If  tbere  Is  no  remedy  at 
law;  Getty  v.  Blnese,  49  N.  X.  889,  10  Am.  Rep.  381,  on  tbe  death  of 
one  of  the  makers  of  a  Joint  promissory  note,  being  a  surety  only, 
fals  estate  Is  absolutely  discbarged,  both  at  law  and  In  eqdity,  and 
the  survivors  only  are  liable;  Risley  v.  Brown,  S7  N.  T.  161,  to  same 
effect;  Hauch  v.  Craighead,  67  N.  X.  436,  to  same  effect  Id  action 
on  singer's  contract;  McNulty  v.  Hurd,  T2  N.  Y.  523,  indmadng  that 
executors  of  a  decedent  against  whom  a  Judgment  was  outstanding, 
migbt  have  gronnd  for  relief  In  that  he  was  a  surety,  and  his  death 
discharged  the  estate;  Orant  v.  Bnrgwyn,  8S  N.  C.  100,  holding, 
when  Judgment  is  recovered  for  a  debt  due  by  bond,  the  bond  is 
alMolutely  extingolsbed  by  tbe  Judgment 

dted  In  dissenting  opinion  In  Olmstead  v.  Olmstead,  38  Conn. 
339,  majority  holding  that  tbere  were  exceptions  to  the  rule.  Cited 
In  Olmstead  v.  Olmstead,  88  Conn.  341,  arguendo,  tltat  the  estate  of 
a  deceased  surety  could  not  be  held  liable  on  a  Joint  guardians'  bond 
in  equity,  when  the  obligation  was  purely  legal.  See  also  note  to 
22  Am.  St.  Rep.  816,  on  contracts  of  Joint  obligor  terminated  by 
his  death. 

Distinguished  In  Wilson  v.  FHdenberg,  22  Fla.  148,  holding  that 
a  Joint  bond  by  a  married  woman  and  her  husband,  for  repayment 
of  money  borrowed,  Is  binding  only  on  the  husband;  Zolllckoffer  v. 
Seth,  44  Md.  876,  877,  378,  holding,  io  a  proceeding  on  administra- 
tion bond,  where  both  principals  and  botb  sureties  were  dead,  tbe 
estate  of  tbe  sureties  were  Jointly  liable  to  contribution  to  make 
up  the  estate  of  the  Intestate,  the  bond  t>eing  Joint  and  several,  and 
nothing  having  been  done  to  discharge  the  obligation. 

Imv  of  eontraoL —  Tbe  legal  consequences  of  entering  into  a  con- 
tract are  presumed  to  be  known  to  tbe  parties,  and  may  be  consid- 
ered as  part  of  tbe  vrritten  condition  of  a  bond,  p.  81. 

Cited  and  appUed  In  Bandall  v.  Backett,  77  N.  T.  482,  holding  that 
irben,  by  tbe  law  existing  at  date  of  a  Joint  undertaklag,  tbe  11a- 
btlitr  of  a  snrety  ceased  on  his  death,  that  was  to  be  considered  part 
of  tbe  contract 

Snxety  la  under  no  moral  obligation  to  pay  where  be  is  dot  legally 
bound  by  bis  contract,  bis  conscience  cannot  be  reached  when  th» 
law  discbarges  bim  from  bis  obligation,  p.  94. 
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ated  and  approred  In  RicbardBon  t.  Draper,  S7  N.  Y.  S4S,  on  ques- 
tion of  moral  obligation  not  attacblng  to  BoretleB'  obllgatlona,  cot 
lectlnf  and  reriewing  antboritles,  boldlag.  In  a  guaranty  given  to 
Induce  a  municipal  subscription  to  tbe  purposes  of  a  corporation,  tbe 
(uarantors  were  under  a  moral  obligation  to  pay,  and  there  wera 
gronnda  for  equitable  Interference. 

Bonda,  Joint  and  several  —  Slectloii  of  remedy. —  If  two  or  mor» 
are  bound  Jointly  and  severally,  tbe  obligee  may  elect  to  sue  tbeni 
Jointly  or  severally,  bnt,  having  once  made  his  election  and  obtained 
a  Joint  Judgment,  the  bond  Is  merged  In  tbe  Judgment.  It  ts  es- 
■eatla]  to  tbe  Idea  of  election  that  a  party  cannot  bave  both  reme- 
dies, p.  94. 

Cited  and  principle  applied  In  Well  v.  Gnerln,  42  Ohio  St  304, 
holding  that  proof  of  a  suit  having  been  prosecuted  against  a  sur- 
viving partner,  and  administrator  of  a  deceased  partner,  would  be 
ground  of  defense  to  a  subsequent  action  against  tbe  snrvlvor  alone; 
Pngh  V-  Bnssett,  27  Gratt  799,  holding  that  In  an  administration  a 
Judgment  creditor  bad  no  longer  any  remedy  at  law  or  in  equity  on 
tila  bond,  only  on  the  Judgment,  and  was  not  entitled  to  marshal 
tbe  assets.  GIted  In  dissenting  opinion  In  Union  Bank  v.  Hodgea, 
U  Bldi.  h.  726,  732,  majority  holding  that  a  recovery  against  two 
partners,  wben  there  are  more.  Is  no  bar  to  a  subsequent  suit  agslnat 
an  tbe  partners  on  the  same  cause  of  action. 

Ohancerr,  on  many  occasions,  goes  behind  writings,  and  even 
sealed  Inatrnmenta  and  Judgments,  to  ascertain  how  the  original 
transaction  stood,  and  what  were  its  true  obllgatlona.  In  order  to 
enforce  them,  per  Woodbury,  J.,  dissenting,  p.  102. 

Olted  and  approved  in  Ferguson  v.  Dent,  29  Fed.  S,  on  tbe  ques- 
tion of  power  of  the  Circuit  Court  to  allow  amendment  of  a  defec- 
tive appeal  bond  after  appeal,  holding  that,  In  any  event.  It  would 
withhold  execution  of  tbe  decree  until  the  Supreme  Court  considered 
as  application  to  reform  the  bond. 

S  How.  109-128,  IS  L.  66,  WILSON  v.  SIMPSON. 

Patents.—  Wben  the  material  of  tbe  combination  ceases  to  exist, 
tbe  right  to  renew  it  depends  on  the  right  to  make  the  Invention. 
If  tbe  rlgbt  to  make  does  not  exist,  there  Is  no  right  to  rebuild. 
When  tbe  wearing  or  Injury  Is  pailiol,  repair  Is  restoration,  not  te- 
constructloD,  p.  123. 

Cited  and  approved  In  Thomson -Houston  Electric  Go.  v.  Kelsey, 
etOn  Co.,  7D  Fed.  1009,  45  U.  B.  App.  Ki,  modifying  the  Judgment  In 
S.  C,  72  Fed.  1019,  holding  tbe  trolley-stand  was  not  the  vital 
dement  of  tbe  invention,  and  that  manufacture  and  sale  of  a  trolley- 
stand  was  not  an  Infringement  of  tbe  patent,  but  tbls  did  not 
autborlEe  the  reconstruction  or  rebuilding  of  the  combination. 
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Tb«  ranvwal  of  a  patent  does  oot  [anre  to  the  beneflt  of  an  as- 
signee to  the  extent  of  bis  Interest  before  tbe  renewal  and  exten- 
sion, bnt  tbe  law  saTOS  to  persons,  In  tbe  use  of  tbe  macblnes  at  tbe 
time  tbe  extension  takes  effect,  tbe  rlgbt  to  contlDae  tbe  nse;  tbe 
assignee  may  not  reconstmct  tbe  macblne  In  gross,  but  be  may  re- 
snpply  tbe  "effective  ultimate  tool"  wblcb  Is  liable  to  be  often 
worn  ont,  p.  121. 

Olted  and  prlndple  applied  In  Wood  t.  Mlcblgan  Sontbem,  etc., 
R.  R.  Oo^  2  Blsa.  67,  F.  0. 17,9S7,  boldlng  a  railroad  companr  baa  no 
right  to  malie  a  patented  brake,  after  the  expiration  of  tbe  flrst  term 
of  tbe  patent,  wblcb  was  renewed,  but  might  aso  and  repair  tboae 
in  use. 

Criticised  and  dlstlngulabed  In  Day  t.  Union  India  Rnbber  Co.,  8 
Blatcbf.  491,  493,  F.  0.  3,691,  boldlng  that,  under  section  18  of  act 
of  4th  Jnl7,  1S3S,  an  assignee  or  grantee  of  right  to  use  a  patented 
Invention  had  tbe  right  to  use  It  during  an  extension  of  the  patent, 
but,  if  tbe  right  resulted  from  a  purchase,  it  was  co-eztenslve  with 
tbe  existence  of  the  machine. 

A  patented  article  may  be  repaired  so  as  to  give  it  its  first  shape, 
to  keep  It  up  to  tbe  performance  of  Its  original  nse;  but  if,  as  a 
whole,  it  is  damaged  so  as  to  be  useless,  a  purchaser  cannot  make 
or  replace  It  by  another,  as  tbat  would  be  reconstruction;  but.  if 
tbe  same  thing  Is  a  part  of  an  orlglaal  combination,  essential  to  its 
use,  tbe  right  to  repair  and  replace  recurs,  p.  124. 

The  citations  collect  the  following  authorities  on  this  point:  Cot- 
ton-Tie Co.  T.  Simmons,  106  U.  S.  94,  27  L.  81,  1  8.  Ct  67,  holding 
that  tbe  selling  of  used  cotton-bale  ties,  bj  piecing  together  tbe  old 
bands,  was  an  Infringement  of  the  patentee's  rights,  It  was  recon- 
struction not  repair;  Gottfried  v.  Selppa  Brewing  Co.,  10  Biss.  870, 
S  Fed.  823,  the  replacing  of  grates,  pipes  and  blowers,  as  they  were 
worn  out,  held  not  an  Infringement  of  a  patented  machine  for  beat- 
ing barrels,  being  repairs  not  reconstruction:  Farrington  v.  Board. 
8  Fed.  Gas.  lOSS,  holding  the  sale  of  a  macblne  carried  tbe  right  to 
replace  the  parts  which  were  temporary  In  their  nature,  although 
such  parts  might  be  covered  by  the  claim  of  tbe  patent;  Singer  Mfg. 
Co.  T.  Springfield  Foundry  Co.,  84  Fed.  3M,  395,  896,  restating  tbe 
true  rale,  where  tbe  machine,  as  an  entirety,  was  the  subject  of  a 
patent,  and  where  tbe  patent  was  for  a  distinct  part  of  a  macblne; 
Syracuse  Chilled  Plow  Oo.  v.  Robinson,  35  Fed.  503,  holding.  In  ca&e 
of  an  alleged  Infringement  of  a  patented  plow-point,  tbe  validity  of 
tbe  patent,  as  to  tbe  part  of  a  machine,  must  be  clear;  Young  v. 
Foerster,  87  Fed.  204,  holding  that  so  long  as  the  idenUty  of  tbe 
macblne  is  not  destroyed.  Its  owner  baa  the  right  to  repair  It,  to  dis- 
card useless  parts,  and  add  new  ones,  which  may  improve  Its  action, 
as  ta  a  machine  for  sawing  stones;  Vermont  Farm  Macb.  Co.  v.  Qll>- 
Bon,  40  Fed.  4S9,  boldlng  that  cans,  with  wblcb  the  patented  pro- 
cess of  a  creamery  was  effected,  could  be  repaired,  but,  when  re- 
placed by  others,  made  by  another  maker,  tbe  right  to  use  the 
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process  wa«  gone;  St  Louis  Ca.r-Conp1er  Co.  t.  Schlckle  &  Go.,  TO 
Ped.  78e,  786,  boldlng  that  the  replacing  at  the  cblef  element  In  a 
patented  combination,  to  snpplr  the  place  of  one  worn  out  or  broken 
In  actual  nse,  Is  reconstruction,  not  repair,  and  the  manufacture  and 
sale  of  such  element  is  an  infringement  of  the  patent;  Shlcble  ft 
Oo.  T.  St.  Louis  Gar-Coupler  Co.,  77  Fed.  741,  40  C  S.  App.  728.  hold- 
ing, where  a  patented  machine  Is  destroyed  or  worn  out,  the  owner 
cannot  make  a  new  machine  under  the  guise  of  repairs;  Alaska 
Packers'  Aasn.  t.  Pacific  Steam  Whaling  Cc  98  Fed.  674,  holding 
that  It  was  an  Infringement  to  place  upon  an  old  set  of  supports  an 
entire  new  mechanism  of  a  patented  can  filling  machine,  the  work 
done  was  reconstruction  and  rebuilding,  not  repairing. 

Distinguished  and  limited  In  Aiken  t.  Manchester  Print  Works, 
2  Cim.  439,  F.  C.  113.  holding  that.  If  the  part  of  the  combination 
worn  out  or  damaged  la  Itself  a  patented  article.  It  may  be  repaired, 
but  not  remade,  case  being  patented  needles  used  with  patented 
knitting  machine. 

Benewal  of  patented  machine. —  Purchaser  of  planing  machine 
may  replace  the  knives,  as  worn  out,  without  Infringing  on  the  rlgbu 
of  the  patentees,  p.  12B. 

Cited  and  principle  applied  In  Morgan  Enrelope  Oo.  v.  Albany 
Paper  Co.,  1ES2  V.  8.  434,  38  L.  S04,  14  S.  Ct  B81,  offirmlDg  S.  a,  40 
Fed.  SHI,  holding  that  where  a  valid  combination  coosiets  of  two  ele- 
rnenta,  the  sole  of  one  element,  with  the  intent  that  It  may  be  used 
with  the  other  element,  le  not  an  Infringement;  Thomson-Houston 
Electric  Oo.  t.  Kelsey  Electric,  etc..  Co.,  72  Fed.  1019,  defining 
doctrine  of  contributory  Infringement,  as  of  trolley-stands  to  re- 
place otben  worn  out,  holding  there  was  no  such  temporary  relation 
between  the  stand  and  the  whole  combination  as  to  raise  a  pre- 
anmptlon  of  the  Inventor'B  Intention  that  It  should  he  frequentlf 
replaced;  Heaton-Feninsular  Button  Fastener  Co.  v.  Eureka  Speci- 
alty Co..  77  Fed.  SOO,  47  V.  8.  App.  146,  30  L.  R.  A.  735,  holding  that 
where  machines  are  sold  with  a  condition  to  be  used  only  with  a 
certain  attachment,  the  manuFacture  and  sale  to  users  of  a  similar 
attachment  Is  contributory  infringement,  and  will  be  enjoined; 
Sblckle,  etc.,  Co.  t.  St  Louis  Car-Coupler  Co.,  77  Fed.  742,  40  TJ.  8. 
App.  72S,  holding  that  It  was  uot  an  Infringement  to  manufacture 
coupling  heads  or  knuckles  to  replace  or  repair  a  patent  coupling  de- 
vice, for  sale  only  to  those  who  bad  acquired  the  right  to  make  and 
ase  the  device;  Thomson-Houston  Electric  Co.  v.  Ohio  Bra^  Oo.,  S4 
U.  8.  App.  22,  affirming  8.  0.,  80  Fed.  722,  to  same  effect,  aa  to  ele» 
trie  switches. 

Dletlngnlsbed  In  Davis  Electrical  Works  v.  Edison  Electric  Light 
Co.,  60  Fed.  270.  281.  21  U.  S.  App.  74,  holding  that  the  right  to  i«- 
ploce  temporary  parts  Is  not  absolute,  but  must  be  In  accordancs 
with  the  Intention  of  the  vendor,  the  replacing  of  carbon  filaments, 
In  on  Incandescent  lamp.  Is  reconstruction,  not  repair. 
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MIscellaneoiM. —  Morgan  Envelope  Go.  t.  Albany  Paper  Co.,  1B2 
U.  6.  43S,  38  L.  501.  14  8.  Ct  631,  In  citation  of  Alk«n  t.  Uancbester 
Print  Works,  vide  supra,  ar^endo;  Wilson  t.  Sberman,  1  BlatcbC. 
541,  P.  0.  17,833,  holding  tbat,  for  tbe  purpose  of  restraining  use  of 
a  macblne,  It  was  only  necessary  for  the  court  to  have  Jurisdiction 
of  the  person  of  defendant. 

9  How.  127-lEiS,  18  L.  74,  UNIXBD  STATES  t.  BBXNES. 

Iiouislana  land  grants. —  Statutory  requlremeata  for  titles,  con- 
formable under  tbe  laws  of  May,  1824,  and  Jane,  184t,  are:  legal 
grant  by  proper  authority;  residence  of  grantee  In  proTlnce  of 
Louisiana  at  tbe  time  or  on  or  before  lOtta  March,  1604,  and  tbat 
tbey  be  within  the  protection  clause  of  treaty  with  France,  of 
1S03,  p.  146. 

Cited  and  ruling  appUed  in  United  States  t.  Castant,  12  How.  440, 
13  li.  1057,  holding  tbat  a  petition  falling  to  cover  residence  was 
fatally  defective. 

Spaalsb  land  grants. —  Statutes  of  1824  and  1844.  Tbe  former 
conferred  no  new  rights  on  claimants  under  Spaolsb  grants.  It  aft- 
plied  only  to  grants  legally  made  and  also  protected  by  treaty.  The 
proTleloQ  that  proceedings  should  be  conducted  according  to  rules  of 
e«iulty,  is  to  be  understood  as  excluding  technicalltlea,  not  as  vary- 
lug  the  rights  of  litigants,  pp.  146.  147. 

Cited  and  ruling  affirmed  In  United  States  ▼.  D'Auterire,  10  How. 
621,  18  L.  605,  holding  tbat  a  grant,  made  by  tbe  king  of  France,  lo 
1766,  after  the  cession  of  Louisiana  to  Spain,  In  1762,  wa«  void. 

Judicial  notice. —  Tbe  public  acts  and  proclamations  of  foreign 
governments,  and  of  their  publicly  recognized  agents,  in  carrying 
Into  effect  treaties  with  our  government,  are  historical  and  notorloaB 
facts,  of  which  court  can  take  regular  Judicial  notice,  p.  14T. 

See  note  to  11  Am.  Dec.  781,  on  taws  Judicially  noticed;  Import- 
ant note  to  89  Am.  Dec.  66U,  on  Judicial  notice  of  treaties  and  acts  of 
Congress. 

Treaties  are  considered  as  binding  from  the  period  of  execution. 
The  treaty  of  St  Ildefouso,  dated  1st  of  October,  1800,  put  an  end 
to  all  Spanish  rights  of  sovereignty  In  Ixiulslana.  and  no  grant  of 
land  by  Spanish  authority  made  after  that  date  la  valid,  pp.  148, 
140. 

This  holding  affirmed  and  relied  upon  by  the  following  dtlng 
cases:  Davis  v.  PoUce  Jury  of  Concordia,  9  How.  288.  294, 18  L.  142, 
144,  showing  that  the  political  sovereignty  of  Spain  In  Louisiana, 
to  grant  lands,  ceased  on  lat  October,  1800,  and  with  It  tbe  power 
to  grant  franchises;  Goodtltle  v.  Klhbe,  0  How.  478,  13  L.  223,  bold- 
lug  a  Spanish  grant  in  Louisiana,  made  after  the  treaty  In  1800, 
whether  Inchoate  or  complete,  conveyed  no  right  in  the  soil  to  tbe 
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fiftatee;  United  Stated  t.  D'Auterlve,  10  How.  622,  18  L.  566,  hold- 
ing that  a  grant  of  land,  made  by  king  of  France,  In  1765,  of  land  la 
Louisiana,  which  was  ceded  to  Spain  hj  treaty  dated  3d  November, 
1762,  wa«  void;  MonUolt  v.  United  States,  12  How.  51,  18  L.  8SS, 
holdli^  grant  of  land  between  the  Mississippi  and  Perdldo  rivers 
IV  French  governor,  on  March  ll,  1763,  void,  the  treaty  ceding  the 
territory  to  Great  Britain  being  dated  lOth  Febmary,  1763;  United 
States  T.  Plllerin,  13  How.  0,  14  L.  28,  holding  French  j^rants  In 
Louisiana,  after  cession  to  Spain,  void  anless  confirmed  by  Spanish 
authorities  before  cession  to  United  States;  United  States  v.  Daven- 
port 15  How.  8,  14  L.  678.  where  the  grants  were  exectited  before 
the  date  of  the  treaty  bnt  not  perfected  until  afterwards;  United 
States  V.  Brlndleman,  7  Sawy.  251.  7  Fed.  902,  holding  the  United 
Statea  courts  had  Jurisdiction  to  pnnlsb  larceny  from  an  Indian  In 
the  Umatilla  reservation,  the  treaty  being  made  In  1S55.  bnt  not 
ratified  until  18S9,  Uarcb  8,  the  admission  of  Oregon  Into  the  Union 
not  being  until  February  14,  1859;  United  States  v.  Martin,  8  Sawy. 
478.  14  Fed.  820,  to  same  effect  as  to  punishment  of  murder  In  same 
reservation;  Eslava  v.  Boiling,  22  Ala.  737,  holding  that  a  Spanish 
grant,  void  because  made  after  the  treaty  of  St.  IldefonBo,  though 
accompanied  by  possession  and  a  survey  made  after  the  act  pro- 
hlbiting  such  surveys  confers  no  title;  Succession  of  SehatTcr,  13  La. 
Ann.  114,  holding  that  the  treaty  with  France,  as  to  tax  on  succes- 
■Iflna,  because  of  the  provision  that  It  was  to  remain  In  force  for 
ten  years  from  the  day  of  exchange  of  the  ratlflcatloDS,  did  not  re- 
late back  to  the  date  of  algnatnre;  Donaldson  t.  Dodd,  12  Tex.  391. 
holding  that  the  act  of  the  consultation,  dosing  the  land  offlces.  took 
effect  Immediately  after  Its  passage.  Cited  In  dissenting  opinion 
In  McSIlvaln  v.  Madd.  44  Ala.  71,  majority  holding  that  the  slave 
■mandpatlon  remained  In  abeyance  In  the  Confederate  States  till 
the  end  of  the  war.  Cited  In  Teschemachcr  v.  Thompson,  IS  CaL 
SB,  n  Am.  Dec.  161,  argnendo,  as  to  the  right  of  the  United  States 
to  confirm  and  perfect  equitable  claims  of  Mexican  grantees  in 
California.  See  note  to  81  Am.  Dec.  S37,  on  when  treaties  take 
effect 

Dladngulsbed  In  Teaker  v.  Yeaker,  4  Met  (Ey.)  37.  81  Am.  Dea 
534,  holding  the  rule  was  otherwise  where  Individual  rights  were 
to  be  affected  by  the  ratification. 

Spudab  land  grants  and  other  righto,  protected  by  the  treaty  of 
Paris  of  SOth  April.  1868,  and  the  acta  of  Congress  of  1824  and  1844, 
are  thoM  only  which  had  then  begun,  while  Spain  was  rightful 
HTerelgn.  All  grants  after  the  treaty  of  St  lldefonao  are  declared 
by  act  of  Congmas,  of  March  26,  1804,  to  be  void,  pp,  151.  152. 

Cited  and  rule  appUed  In  United  States  v.  Lynde,  11  Wall.  643. 
20  L.  233,  holding  that  Spanish  grants,  after  the  treaty  of  St.  Ilde- 
tonao,  conld  be  Ignored  by  the  United  States;  Stewart  v.  Trenier,  49 
Ala.  503.  sustaining  title  of  claimants  to  Mon  Louis  Island,  under 
a  French  grant  of  1710.  recognized  by  subsequent  governments; 
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morales  v.  Marl^y.  14  l>a.  Ann.  87U,  in  settUnt  clftlmt,  U  betweeD 
buBbaad  and  wife,  for  estimated  raJne  of  landi  sseertBliwd  to  be 
valuelesB,  for  defectlTe  title,  under  the  dectslon  In  prindpBl  c&ae; 
Harvey  v.  Ruecb,  07  Mo.  652,  In  deciding  land  cl&lmi  nnder  K  Span- 
lab  grant,  made  In  1802,  ot  a  prevloua  concesaloa,  boldlng,  tbongb 
tbe  grant  was  void,  the  claim  conld  be  conflrmed. 

Land  granbi  by  a  govonuiuiit  d«  btcto  can  only  be  Bnstalned  by 
tbe  character  ot  the  acts,  as  proceeding  from  tbe  exerdse  ol  tbe 
inherent  and  rightful  powers  of  ao  Independent  government,  p.  188. 

Cited  and  rule  affirmed  in  United  Statea  t.  D'Anterlve,  10  How. 
623,  18  L.  666,  holding  that  a  grant  of  land  In  Louisiana,  porportlng 
to  be  made  by  a  French  officer,  between  two  and  three  yean  after 
tbe  cesdon  of  the  province  to  Spain,  waa  wholly  Inoperative  to  onat 
any  title;  Fenn  t.  Tolllson,  26  Ark.  674,  holding  tbe  State  govern- 
ment, set  on  foot  by  tbe  convention  of  1861,  waa  illegal  and  not  a 
de  facto  government  —  to  coDstitnte  a  de  facto  officer  there  mnat  be 
a  rightful  government;  Hawver  v.  Seldenrldge,  2  W.  Va.  283,  M  Am. 
Dpc.  539,  holding  that  courts  could  not  know  Judicially  whetber  tbe 
Insurgent  government  ever  became  a  de  facto  government 

Boondarj  between  United  States  and  Spanlah  poaaeBatona  to  a 
political,  not  jndiclal,  question.  The  acts  of  1824  and  1844  have  not 
enlarged  tbe  rights  of  claimants,  but  only  declared  modea  of  pro- 
cedure for  completing  title,  and  give  no  Jurladlctlon  to  PedenI 
courts  over  competent  and  proper  grants,  pp.  164,  166. 

Cited  and  ruling  applied  In  United  States  v.  Philadelphia,  11  How. 
647,  13  L.  860,  boldlng  that,  although  tbe  Dlatrlct  Court  had  as- 
sumed that  a  perfect  grant  had  been  shown,  the  Supreme  Cottrt, 
disagreeing  with  that  view,  had  Jurisdiction;  United  Statea  v.  Oa»- 
taut.  12  How.  441.  13  L.  1058.  United  States  v.  Rosellns,  16  How. 
34,  14  L.  680,  and  United  States  v.  Lynde,  11  WaU.  643,  20  L.  233. 
holding  that  District  Court  had  no  jurisdiction  over  a  perfect  grant; 
Coffee  V.  Groover,  123  U.  S.  26,  31  L.  61,  8  S.  Ct  14,  boldlng  that 
Louisiana  Included  West  Florida  to  the  Ferdido;  Jones  v.  United 
States.  137  U.  S.  214.  34  L.  696,  11  S.  Ct  84,  holding  courts  were 
bound  to  take  Judicial  notice  of  the  territorial  extent  of  tbe  Jurisdic- 
tion exercised  by  the  government  whose  laws  they  administer,  col- 
lecting authorities;  The  James  O.  Swan,  SO  Fed.  Ill,  holding  the 
courts  are  bound  by  the  decision  of  government  that  its  Jniisdlctlon 
over  the  waters  of  Behrlng  Sea  extends  beyond  tbe  three-mile  limit; 
Dakota  v.  Cox,  S  Dak.  Ter.  621,  holding  that  tbe  constmctlon  given 
to  tbe  public  examiners  act  by  the  governor,  as  to  bis  powers  of 
removal  would  be  followed. 

9  How.  165-171, 18  L.  86,  LA  BOOHH  v.  J0NB8. 

Spanlsb  land  grants  In  Louisiana  and  West  Florida,  north  of  Ot 
thirty-flrst  degree  of  north  laUtnde,  made  In  1780,  are  void  for  want 
of  power,  p.  ITO. 
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Cited  In  Robinson  v.  Minor,  10  How.  644, 13  L.  B7IS,  as  to  a  tract  of 
land  adjoining  tbe  city  of  Natchez. 

Public  lands. —  Tbe  acts  of  CongresB  of  1803  and  1812,  tor  con- 
firming land  titles,  conferred  a  Utle,  emanating  from  the  United 
States,  and  rested  It  In  tbe  person  to  wbom  tbe  commlsslonera 
awarded  tbe  land.    Tbe  grant  Is  equivalent  to  a  patent,  p.  171. 

Cited  and  rnle  applied  In  Cbastaug  v.  Armstrong,  20  Ala.  626,  hold- 
Ins  that  the  legal  title  to  confirmed  grant  can  vest  only  In  the  per^ 
BOO  designed  to  take;  tbe  claimants  are  those  alleged  In  the  appli- 
cation to  the  commissioner  to  have  tbe  right  or  title,  and  the  conflr- 
matlon  vests  the  title  In  tbem. 

9  How.  172-196. 13  L.  92,  PBBRINB  v.  CHES.  &  DEL.  CANAL  CO. 

Corporations  created  b;  statute  are  mere  creatures  of  law,  and 
can  exercise  no  powers  except  those  which  the  law  confers  on  them, 
or  whlcb  are  Incident  to  their  existence.  If  no  power  Is  given  to 
demand  toll  from  passengers,  or  from  veaaela  on  account  of  passcn- 
gera,  no  auch  toll  can  be  lawfully  taken,  p.  184. 

The  following  cases  cite  and  apply  tbe  principle:  Pearce  t.  Madi- 
son, etc^  B.  R.  Co.  and  Pern,  etc.,  R.  R.  Co.,  21  How.  444,  16  L.  18S, 
holding  that  when  two  separate  corporations  were  created,  tbey  bad 
no  right  to  unite  and  conduct  their  boslneBs  under  one  management; 
01t7  of  Wheeling  t.  Baltimore,  1  Hnghes,  98,  F.  C.  17,fi02,  holding 
that  where  tbe  company's  charter  and  subsequent  acta  gave  no 
power  to  the  city  to  appoint  directors  to  represent  an  Increase  of 
atock  from  a  stock  dividend,  an  appointment  to  represent  such  stock 
waa  Illegal;  Alabama,  etc,  R.  R.  Co.  v.  Jones,  S  N.  B.  R.  lOS,  1  Fed. 
Gas.  278,  holding  that  a  railroad  company  Is  a  business  corporation, 
stibject  to  tbe  operation  of  tbe  national  bankruptcy  law;  First  Nat. 
Bank  t.  Citizens'  Bank,  9  Fed.  Gas.  87,  holding  that  a  bank,  having 
power  nnder  Its  charter  to  carry  on  the  business  of  receiving  monty 
on  deposit,  and  to  allow  Interest  thereon,  giving  to  the  person  de- 
positing credit  therefor,  did  not  confer  the  power  to  receive  special 
depoalts;  Market  Bank  v.  Smith,  16  Fed.  Cas.  7B8,  arguendo,  that 
wbere  law  of  a  State  forbids  a  corporation  taking  over  a  certain 
amount  of  Interest,  a  contract  for  a  greater  amount  by  a  bank  mlf^t 
be  void,  but  not  deciding  point;  Sturgeon  Bay  Harbor  Co.  T.  Lea- 
tham,  164  IlL  244,  4B  N.  B.  424,  holding  the  company  could  not 
charge  toll  on  tngs  used  for  towage  onlf,  not  carrying  passen- 
ten  or  freight;  Board  v.  Lafayette,  etc.,  R.  R.  Co..  DO  Ind.  108, 
taolding  that  an  agreement  by  directors  of  a  railroad  company  for 
lease  of  Ha  line  for  a  term  renewable  at  pleasure,  to  a  foreign  cor- 
poratltm,  could  not  be  made,  by  tlie  directors,  without  consent  of  tbe 
Btockholdera,  holding  further,  that,  where  want  of  power  waa 
pleaded  against  a  corporation,  to  prevent  wrong,  the  corporation 
wmld  ba  bald  to  Um  strictest  rulea  of  law;  Franklin  Oo.  v.  Lewl» 
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ton  Saving!  Bank,  68  Me.  4Q,  28  Am.  Hep.  II,  deciding  It  Is  not  com- 
petent for  a  Bavlnga  baDk,  wben  tbere  are  no  fnnds  In  bank  for  In- 
Testment,  to  Incnr  an  Indebtedness  by  agreeing  to  tak«  sharw  In  a 
manufactnrlng  conmratloii,  collecting  autliorltleB  on  ultra  rlrea; 
Gooduow  T.  OommiBBlonere,  11  Mlno.  40,  holding  that.  In  Minne- 
sota, counties  cannot  make  bonds  or  negotiable  paper  of  any  kind, 
tlie  validity  of  wblch  cannot  be  Inquired  into;  City  of  St  Louis  v. 
Clemens,  43  Mo.  404,  holding  ordinance,  providing  for  construction 
of  a  sewer  of  eucb  dimensions  as  city  engineer  should  deem  requi- 
site, was  Told  aa  city  had  no  power  to  delegate  authority  to  the  en- 
gineer; Downing  V.  Mount  Washington  Road  Co.,  40  N.  H.  232,  hold- 
ing charter  for  a  toUroad  does  not  authorize  establishment  of  stage 
and  transportation  lines,  or  purchase  of  carriages  and  borses  for 
such  a  purpose;  Pearson  v.  Railroad,  62  N.  E.  640,  13  Am.  St.  Rep. 
603,  boldlng  a  railroad  corporation  cannot  take  and  hold  stock  In 
another  railroad  corporation,  unless  such  power  Is  given  it  by  Its 
Charter,  or  by  necessary  Implication;  Proprietors  of  Bridges  v.  Ho- 
bohen  Land  Co.,  13  N.  J.  Bq.  Ei38,  holding  that  a  franchise  for  a 
bridge,  entitling  the  grantees  to  take  toll  from  man  and  beast  pass- 
ing over  it  and  forbidding  the  erection  of  any  other  bridge,  did  not 
entitle  tbe  grantee  to  charge  tolls  against  a  railway  company,  for 
toU  on  their  passengers  transported  across  the  same  river  on  a 
structure  wblch  had  no  road  or  footway  for  man  or  beast  collect- 
ing and  reviewing  cases;  Fowler  v.  Scully,  72  Pa.  St  461,  13  Am. 
Bep.  702,  holding  that  national  banks  cannot  lend  money  on  mort- 
gage of  real  estate;  Boston,  etc.,  H.  R.  Co.  v.  New  Xorh,  etc.,  B.  R. 
Co.,  18  R.  I.  273,  distinguishing  between  nnlon  and  consolidation  of 
corporations,  holding  that  an  agreement  and  lease  by  a  Rhode  Island 
corporation,  by  which  all  Its  property  and  business  were  transferred. 
In  perpetuum.  to  another  corporation,  were  ultra  vires  and  void,  al- 
though ratified  by  the  legislature;  Flagstaff,  etc.,  Co.  v.  Patrick,  2 
DIah,  814,  holding  a  corporation  Is  not  bound  by  the  ultra  vires  acts 
ot  ita  directors;  Pa.  L.  R.  R.  Co.  v.  Board  of  Education,  20  W.  Ta. 
300,  holding  that  members  of  a  board  of  education,  acting  Individu- 
ally and  not  aa  a  board  convened  for  transaction  of  bualneas,  could 
not  make  a  contract  binding  them  as  a  corporation. 

Cited  In  note  to  Taber  v.  Cincinnati,  etc..  R.  R.  Co.,  15  Ind.  467,  by 
counsel,  arguendo,  that  where  a  company's  charter  contained  no 
express  power  to  acquire  and  mortgage  real  estate.  It  would  not  be 
Implied,  the  court  boldlng  It  must  be  presumed  title  was  acqulrea 
under  a  subsequent  act;  and  In  note  to  Charleston,  etc..  Turnpike 
Co.  T.  Wllley,  16  Ind.  36,  by  counsel,  arguendo,  that  corporation  di- 
rectors had  no  power  to  purchase  a  plank  road  and  glre  notes  there- 
tor,  court  holding  that  tbe  question  of  power  was  not  properly 
nlaed;  and,  In  note  to  City  ot  Aurora  t.  West  22  Iiid.  SOB.  by  coun- 
sel, arguendo,  and  court  holding  that  a  municipal  corporation  can- 
not, without  special  authority,  subscribe  for  stock  anil  lama  txaids 
In  payment  in  a  railroad  corporation. 
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Corporation*  bare  no  rights  oF  property,  except  as  derived  from 
llieir  cliarters,  nor  can  tbey  exercise  any  powers  over  tlie  property 
tbey  hold,  except  tbose  which  the  charter  gives.  Tbe  power  of  a 
«orponitlon  to  levy  toll  on  persona  passing  over  Its  property  must 
depend  on  the  langoage  of  the  charter,  made  on  rules  of  common 
law,  p.  184. 

The  following  cltlns  c&see  apply  the  principle:  Payne  v.  Tread- 
well,  16  CaL  236,  deciding  powers  of  municipal  coritoratlon  of  San 
FrandBCO  to  dispose  of  Its  public  lands;  Sturgeon  Bay  Harbour  Go. 
V.  Leatham,  164  111.  244,  ^  N.  S.  424.  holding  that  a  canal  owner 
cannot,  by  reason  of  hla  ownership,  charge  tolls  on  tugs  which  were 
not  authorized  by  Its  charter;  Blake  v.  Winona,  etc.,  R.  R.  Co.,  19 
Htnn.  431,  18  Am.  Rep.  353,  holding  the  right  of  the  railroad  com- 
pany to  charge  toll  for  freight  and  passengers,  thongb  not  expressly 
given  by  Its  charter,  arise  by  necessary  Implication,  bat  this  implica- 
tion also  Implies  a  contract  by  the  State  not  to  regulate  tbe  tolls 
charged. 

Cited,  arguendo.  In  Cambloa  v.  Philadelphia,  etc.,  R.  R.  Co.,  4 
Fed.  Gas.  1107,  as  to  strict  constmctlon  to  be  applied  to  charters  of 
corporations  as  to  railway  tolls;  Hart  v.  Bnmett,  15  Gal.  624,  as  to 
effect  of  order  of  board  of  snpervlBors  of  San  Francisco  repealing  an 
ordinance  afterwards  confirmed  by  the  legislature,  and  tbe  power  of 
State  to  repeal  mnnldpal  charters. 

Dlstlngnlahed  In  Frankfort  Bridge  Co.  ▼.  City  of  Frankfort,  18 
B,  Mon.  47,  showing  that  the  bridge  company  had  a  clear  right  to 
prevent  defendants  attaching  water  pipes  to  their  bridge,  and.  tf 
they  granted  the  right,  they  might  attach'  a  payment  for  use  of  the 
bridge — anch  payment  would  arise  ont  of  contract,  not  as  a  toll. 

Canal  as  pabllo  highway. —  A  charter  for  a  canal  company  which 
declares  that  the  canal  shall  be  esteemed  navigable,  as  a  public  high- 
way, for  transportation  of  merchandise,  does  not  restrict  tbe  public 
ricbt  to  nse  it  for  transportation  of  passengers.  The  express  power 
to  levy  tolls  on  merchandise  la  a  restriction  on  the  corporation  and 
prohibits  laying  a  toll  on  paseengere.  but  does  not  restrict  the  right 
of  passage,  pp.  186.  187. 

The  following  citing  case  makes  application  of  this  rule:  The 
Oeneva,  16  Fed.  876,  holding  that  a  city  has  no  power  to  exact 
wharfage  for  use  of  a  pnbllc  wharf. 

Statntes. —  An  Interpretation  which  wonld  render  different  see- 
tlona  Inconsistent  with  each  other  cannot  be  the  true  one,  p.  1ST. 

Ooxporatltma. —  It  Is  not  the  province  of  conrts  of  law  to  enlargs 
til*  corporate  powers  beyond  the  limitations  of  the  charter,  because 
drcnmstances  have  changed,  p.  189. 

Katntaa. —  The  meaning  of  a  word  which  U  susceptible  of  dif- 
ferent meanings,  must  be  determined  from  the  context,  and  the  snb- 
}ect-matt«r  of  which  the  lawmakers  are  speaking,  p.  190. 
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duurtars  of  corporatioQB  —  Bnla  of  conetructlou.— Any  ambl- 
piitT  In  the  tenne  of  the  grant  maat  operate  agtUnst  the  corpora- 
Hon,  and  In  faTor  of  the  public;  and  tbe  corporation  can  claim  noth- 
ing that  Is  not  clearly  given  by  law.  Public  righta  are  never  pre- 
anmed  to  be  surrendered  to  a  corporation,  nnlesa  the  Intention  to 
mrrender  clearly  appears  In  the  law,  p.  1B2. 

A  large  collection  of  antborltleB  on  this  point  will  be  found  In  tbe 
note  to  tbe  Gbariea  River  Bridge  Case.  11  Pet  420,  0  L.  778.  Tbe 
cltadonB  of  tbla  case  collect  the  following:  Bice  v.  Railroad  Co.,  1 
Black,  380,  17  L.  154.  Interpreting  legislative  grant  of  land  to  a  rail- 
road company,  restating  tbe  doctrine  derived  from  tbe  cases;  Hnghea 
T.  Northern  Pac.  R.  H,  Co.,  9  Sawy.  322,  18  Fed.  113,  collecting  au- 
tborltlea,  holding  that,  where  CongreBs  had  not  preecrlbed  the  lo- 
cation or  character  of  a  bridge,  the  right  to  construct  was  subject  to 
the  Judgment  of  tbe  proper  court,  as  to  Its  efTect  on  navigation: 
Omaha  Horse  B.  R.  Co.  v.  Cable  Tramway  Co.,  30  Fed.  327,  a  fran- 
chise for  a  borse-rallway  does  not  entitle  tbe  grantee  to  run  a  cable 
roadi  Water  Works  v.  Columbus,  48  Kan.  110,  28  Pac.  1101,  10  I..  R. 

A.  860,  holding  that  a  contract  by  a  municipality  for  a  supply  of 
watur  for  twenty-one  years,  will  not  be  held  void  because  not  au- 
tborUed  by  the  charter  —  It  should  be  sustained  for  a  reasonable 
time;  Commissioners  v.  Holyoke  Water-Power  Co.,  104  Mass.  440,  6 
Am.  Rep.  260,  holding  the  grant  of  a  franchise  by  State  tor  one  pub- 
lic object,  la  not  to  be  unnecessarily  Interpreted  to  the  disparagement 
of  another;  McMillan  v.  M.  S.,  etc..  R.  R.  Co.,  16  Mich.  102,  03  Am. 
Dec.  210,  holding  that  there  was  no  provision  In  general  railway  law 
Indicating  an  Intention  that  tbe  lessee  of  a  road  Bboold  take  It  dis- 
charged of  any  of  the  conditions  Imposed  on  lessor  for  tbe  benefit 
of  tbe  pubUc;  SUte  v.  Murphy,  134  Mo.  673,  56  Am.  St  Rep.  630,  34 
S.  W.  62,  34  L.  B.  A.  377,  and  n.,  approving  rule,  holding  that  a 
grant  by  a  city  of  right  to  occupy  the  public  streets  and  subways 
for  conducting  electricity,  wlthoot  reserving  any  right  of  control.  Is 
for  private  purposes,  and,  therefore,  void;  Penusylvaala  R.  R.  Co.  v. 
National  R,  R.  Co.,  23  N.  J.  Eg.  46S,  construing  tbe  charters  of  the 
New  Jersey  corporations,  holding  they  granted  no  authority  to 
bnlld  a  road  across  tbe  State,  as  part  of  a  competing  line  between 
Philadelphia  and  New  Tork;  IJake  v.  T.  &  T.  R.  R.  Co.,  7  Nev.  299. 
holding  that  a  grant  to  a  railroad  company  to  cross  a  river  Is  not  an 
Infringement  of  a  previous  grant  of  the  exclusive  right  of  a  toll 
bridge  over  auch  river;  Toledo  Bank  t.  Bond,  1  Oblo  SL  636,  the 
franchise  of  a  private  corporation  Is  not  a  contract,  of  such  a  char- 
acter aa  to  come  within  the  clause  of  the  Oonstitutlon  prohibiting  a 
Btate  from  passing  any  law  Impairing  tbe  obligation  of  a  contract, 
tbere  Is  always  an  Implied  condition  that  tbe  legislature  may  vary 
the  franchise  wherever  public  welfare  requires  It;  Coe  v.  Col.,  etc 

B.  R.  Co.,  10  Ohio  St  809,  76  Am.  Dec.  63S,  discussing  and  affirming 
powers  of  a  railroad  corporation  to  mortage  Its  fmncbiaes  and 
property  for  merchandise,  instead  of  cash;  State  v.  Gas  Co..  34  Ohio 
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BL  681,  SS  Am.  Bep.  393,  boldlng  that  a  charter  conferring  on  a 
corporatloD  sole  right  to  gnpply  gaa  to  a  city  for  twenty  years  did 
BOt  exempt  It  from  future  leglelatlTe  control,  and  that  It  was  subject 
to  ■  statute  reetrlcUng  the  price  to  be  charged  for  meters;  State  t. 
Eagle  Ina.  Co.,  60  Ohio  SL  268,  33  N.  B.  lOKS,  holding  a  fire  Insurance 
company,  organized  under  special  charter,  before  adoption  ot  con- 
■titntlon  Is  subject  to  such  general  regulations  as  the  legislature 
may  prescribe  by  general  law  and  the  public  good  may  require; 
v.  Gas  Light  Co..  1  Ohio  C.  C.  126,  holding  that  the  gas 
r  could  not  he  held  free  from  municipal  control  unless  such 
exemption  dearly  appeared  by  Its  charter  and  that  the  city  had 
the  right  by  ordinance  to  fls  the  price  of  gaa 

Dtetlngulshed  In  Black  t.  Delaware,  etc..  Canal  Co.,  22  N.  J.  Eq. 
402,  holding  that  the  ambiguity  which  would  vitiate  a  grant  most  be 
mch  as  is  not  removed  by  settled  rules  of  construction,  and  a  statute 
anthorUlng  a  company  to  transfer  Ita  franchises,  but  making  no 
addition  to  them,  does  not  require  the  rule  of  strict  construction. 

d  How.  196-213,  18  L.  102.  NEVES  t.  SOOTT. 

Kaniaga  artlclea. —  If,  from  tbe  clrcumstancea  under  which  they 
were  entered  into,  or  as  collected  from  the  face  of  the  Instruments. 
It  appears  to  have  been  Intended  that  collateral  relatlTes  In  a  given 
•vent  should  take  the  estate,  and  a  proper  limitation  la  contained 
In  tbe  Instrument!,  a  court  of  equity  will  enforce  the  trust  for  their 
benefit,  p.  210. 

Cited  and  principle  applied  In  McNutt  v.  UcNutt,  116  Ind.  K18, 
19  N.  E.  121,  2  L.  B.  A.  377,  and  n.,  holding  that,  however  Informal 
the  Instrument  may  be,  equity  will  give  effect  to  it,  if  the  Intention 
of  the  parties  Is  manifested,  and  It  Is  such  aa  can  at  law  or  In 
equity  be  executed;  Loring  v.  Eliot,  16  Gray,  573,  In  construing 
limitations  of  a  settlement  on  marriage.  In  use  of  word  "  heirs."  ac- 
cording to  tbe  Intention  of  the  parties;  Sulllngs  v.  Blchmond,  6 
Allen,  192,  SI  Am.  Dec.  744,  holding  that  a  court  of  equity  can  de- 
termine whether  the  party  seeking  to  enforce  a  trust  Is  within  the 
equity  of  tbe  original  contract;  Cole  v.  Society,  64  N.  H.  451,  14  Atl. 
78,  holding  that  beneflclal  owners,  vested  with  tbe  equitable  title, 
were  entitled  to  a  decree  against  any  one  standing  In  tbe  relation 
of  trustee  to  the  esmte  to  vest  the  legal  title  In  them,  or  If  estate 
bad  been  sold,  that  proceeds  be  paid  to  them;  UcLeod  v.  Board. 
SO  Tez.  245,  M  Am.  Dec.  303,  holding  tbe  court  wlU  construe  a 
marriage  contract  so  to  carry  the  Intention  of  the  parties  into 
effect,  when  the  Intention  Is  explicit  and  certain.  See  note  to  50 
Am.  Dec  374,  on  distinction  In  equity  courts  as  to  the  parties  In 
whose  favor  marriage  articles  will  be  specifically  enforced. 

Dlstlngulsbed  In  Trlplett  v.  Romlne,  33  Oratt  656,  as  not  neces- 
sarily true  when  the  rights  of  creditors  were  Involved,  and  that 
where  a  marriage  settlement  goes  I^yond  the  Immediate  objects  of 
the  marriage  It  Is,  as  to  collaterals,  purely  voluntary. 
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A  tnut  «zaettt«d  Is  where  a  party  hu  given  complete  dlrectloni 
for  settUnK  the  estate,  with  perfect  Umltatloiu;  an  ezecntorr  trast 
la  where  the  dlrectloDs  are  Incomplete,  and  ar«  rather  mlantca  or 
Instructions  for  the  settlement,  p.  211. 

The  following  citing  caaes  affirm  the  foregoing:  Neeves  T.  Scott, 
33  Bow.  270,  271,  273,  14  l»  141,  142,  being  a  rehearing  of  same  caae 
after  suggestion  of  death  of  principal  defendant,  affirming  former 
decision;  Adams  v.  Adams,  21  WalL  196,  22  L.  BOS,  conatmlog  a 
Tolnntarr  settlement  as  valid,  though  the  delivery  was  Imperfect; 
Snlllvau  V.  Sullivan,  23  Fed.  Caa.  366,  as  recognizing  the  distinction 
between  an  application  by  a  volunteer  to  a  court  of  equity  to  en- 
force a  promlHe  to  create  a  trust  and  to  enforce  one  already  created; 
Carttedge  t.  CuUifT,  29  Ga.  766,  as  Instance  of  an  Informal  settle- 
ment which  was  BO  executed  trust,  and  construing  a  trust  In  an 
antenuptial  settlement  to  provide  clothing  for  child  of  former  mar- 
riage, as  executed  and  vaUd;  Gorin  v.  Gordon,  38  Miss.  215,  con- 
struing an  antenuptial  a«  an  executed  trust,  and  defining  Its  In- 
cldeuts;  Gushing  t.  Blake.  30  N.  J.  Bq.  701,  holding  that  equity  will 
only  direct  an  executory  trust  tobe  executed  on  a  constmcttou  dif- 
ferent from  that  the  Instrument  would  receive  In  a  court  of  law  —  If 
tta*  tnut  Is  executed  the  rules  of  law  applicable  to  legal  estates 
are  adopted;  TilUnghast  v.  Ck>ggeshall,  7  R.  I.  88S,  defining  differ- 
ence between  trusts  executed  and  executory,  construing  a  settle- 
ment trust  under  rule  in  Shelley's  case. 

Harrlag*  settlmnant  —  lack  of  tmsta*. —  The  same  effect  will 
be  given  an  Instrument  as  a  settlement,  when  made  only  between 
the  parties  themselves,  and  each  one  will  be  regarded,  so  far  as 
may  be  necessary  to  effectuate  their  Intent,  as  holding  their  sev- 
eral estates  aa  trustees  for  the  uses  of  settlement,  p.  212. 

Cited  and  principle  applied  in  Walker  v.  Walker,  9  Wall.  763,  19 
L.  818,  holding  a  husband  may  be  a  trustee  for  his  wife,  and  can  be 
compelled  to  account  for  her  property,  which  he  has  received; 
Walker  v.  Seal,  3  Cliff.  163,  F.  C.  1^,005,  holding  that  gifts  from 
hual>and  to  a  wife  may  be  supported  as  her  separate  property,  if 
not  prejudicial  to  creditors,  even  without  the  intervention  of  trus- 
tees; Bagsdale  v.  Bamett,  10  Ind.  App.  48S,  37  N.  E.  1111,  holding 
that  In  seeking  for  the  Intention  of  the  partlea,  courts  will  look  not 
only  to  the  letter  of  the  instrument,  but  to  its  general  scope  and  pur- 
pose, and  the  conditions,  situation  and  circumstances  surrounding 
the  parties:  Cole  v.  Society,  64  N.  B.  450,  14  AtL  76,  treating  an 
antenuptial  contract  as  a  marriage  settlement,  complete  In  Itself, 
there  being  no  trustee.  See  note  to  60  Am.  Dec.  S7S,  on  marriage 
settlements. 

Miscellaneous. —  Ball,  etc,  Wagon  Go.  T.  Auvn,  fltb,  Ins.  Oa, 
20  Fed.  2S8,  MTOueons  dtatloB. 
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ft  How.  213-235  and  661-664,  13  L.  109.  WITHERS  t.  GRBBNB. 

Vnnd. —  Fallnre  of  conBlders.tio&  where  fraud  baa  occurred  In 
ttie  obtaining,  or  in  the  performance  of  contracts,  or  where  there 
haa  been  a  fallnre  of  conaldGratlon,  total  or  partial,  or  a  breach  ot 
warrantj,  frandnleiit  or  otherwise,  all  or  any  of  these  facts  may  be 
TsUed  on  aa  a  matter  of  defense,  p.  230. 

Tbe  following  citing  cases  apply  this  rule:  Van  Bnren  v.  Dlggea, 
11  How.  476,  13  L.  777,  restating  the  rale  aa  to  the  proof  Incumbent 
on  a  claimant  under  a  contract  calling  for  compensation  for  th& 
performance  of  conditlona.  and  rights  of  defense  In  same  case; 
Winder  v.  CaldweU,  14  How.  444.  14  U  491,  allowing  proof  of  delay 
In  execution  and  defective  quality  of  material,  In  action  on  bulld- 
er**  contract;  Zlmpelman  t.  HIpwell,  M  Fed.  853,  2  U.  8.  App.  068. 
boMlng  conrt  should  direct  verdict  for  plaintiff  when  defendant 
faded  to  sustain  allegations  of  failure  of  title,  or  eviction  by  etipe- 
rlor  title.  In  action  of  note  for  balance  of  purchase  money;  Wheat  T. 
Dotson,  12  Ark.  70S,  71S,  holding  a  partial  fallnre  of  conalderatloD 
la  the  subject  of  recoupment,  when  It  Is  In  the  quality  or  quantity 
of  the  subject,  otherwise  when  there  Is  a  partial  failure  In  title: 
Keller  t.  ToweU.  17  Ark.  447,  holding  defense  of  partial  failure  of 
conalderatloD  may  be  Interposed  to  a  note  or  bond  when  tbe  tacts 
are  specially  pleaded,  or  set  ont  by  way  of  recoupment;  Botan  v. 
Nichols.  22  Arfe.  247,  construing  a  special  plea  In  bar  as  Insufficient, 
for  fallnre  to  aver  total  failure  of  conslderatton  and  retnm  or  offer 
to  retnm  the  article,  but  sufficient  as  setting  up  matter  for  recoup- 
ment founded  on  breach  of  warranty;  Lllley  v.  Randall.  3  Oolo.  802, 
308,  holding,  In  case  of  fraudulent  representation  ss  to  quality, 
vendee  might  rescind  sale,  or  retain  and  recover  damages  for  the 
fraad:  Martin  t.  Bartow  Iron  Works,  36  Qa.  325,  holding,  in  action 
on  a  single  bill,  defendant  may  plead  either  total  or  partial  failure 
of  consideration;  Hutt  v.  Bruckman.  55  111.  447,  In  action  to  recover 
possession  of  chattels  on  which  there  was  a  warranty,  which  vendor 
had  retaken  to  satisfy  balance  of  unpaid  purchase  money,  a  repli- 
cation that  damages  for  breach  of  the  warranty  eanalled  the  bal- 
ance due.  beld  good;  Graham  v.  Wilson,  6  Kan.  497,  In  action  on 
note  given  for  land.  It  Is  a  good  defense  tbat  sale  was  brought 
about  by  fraudulent  representations,  and  the  damage  shown  will  be 
a  defense  pro  tanto;  Qroff  v.  Hansel,  83  Md.  166,  In  action  on  notes 
f^ven  on  purchase  of  a  patent,  defense  of  false  representations  by 
vendor  aa  to  nsefnlneas  of  the  Invention;  Davis  ».  Walt,  12  Or.  428, 
balding  partial  failure  of  consideration  may  be  set  up  to  an  action 
<»i  a  bill  of  exchange,  and  defendant  may  recoup  bis  damages, 
though  they  be  unliquidated;  Hogg  v.  Cardwell,  4  Sneed,  158,  affirm- 
liV  mie,  doubting  whether  the  defense  could  be  relied  on  under 
the  gMieral  Issue  without  special  plea,  and  saying  it  was  better  prac- 
tice to  plead  It  to  avoid  surprise;  Columbia  Acddent  Asa.  v.  Rockey, 
9S  Ta.  684,  25  B.  B.  1010,  holding  the  common-law  rigbt  of  reconp- 
Voi_  IV  — 53 
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ment  was  oot  Impaired  by  the  code  proTlstoni,  allowl&s  ptea  of 
equitable  set-off.  but.  Id  addition,  tlie  statute  permitted  defendant 
to  recover  aay  damages  be  conld  prove  in  excess  of  damages 
claimed  by  plaintiff. 

Dlstlngnished  in  Artburs  v.  Hart,  17  How.  le,  16  L.  S4,  holding 
that  the  defense  of  partial  failure  In  conatderatlon  was  only  avail- 
able as  between  the  original  partieB,  bnt  coold  not  be  raised  In  an 
action  by  a  bona  fide  aaslgnee  for  value  of  a  note  against  the  ac- 
ceptor. 

Pleas  In  bar  are  not  constmed  with  the  severity  applied  to  pleaa 
dilatory.  If,  by  rational  Intendment,  they  meet  the  cause  of  action, 
they  are  deemed  sufficient  If  tbeir  structure  merely,  and  not 
tbeir  substBDce,  Is  to  be  asealled.  It  muat  be  done  by  special  de- 
murrer, p.  231. 

Cited  and  principle  applied  In  Wilkinson  v.  Pomeroy,  9  Blatdif. 
514,  F.  G.  17,674,  holding,  In  action  for  breach  of  promise  of  mar- 
riage, that  matter  not  pleadable  in  bar,  but  which,  if  pleadable  at 
all,  would  be  In  mitigation  of  damages,  could  be  admitted  under 
plea  of  the  general  Issue,  aa  evidence  showing  an  equitable  de- 
fense; Wheat  V.  Dotson,  12  Ark.  708,  holding  the  defense  of  partial 
failure  of  consideration  may  be  set  up  by  special  sworn  plea  under 
State  law,  as  well  in  actions  on  specialty,  as  In  other  actions; 
Lownes  v.  Brown,  22  Ark.  360,  on  pleas  In  bar,  the  courts  will 
render  such  Judgment  as  they  think  proper,  on  pleas  In  abatement, 
only  that  prayed  for  by  the  party.  Cited  In  dissenting  opinion  in 
Jones  V.  Streeter,  8  Fla.  8S,  majority  holding  a  plea  of  failure  of 
consideration  bad  for  defective  statement  of  facts,  it  shoald  have 
been  alleged  expressly. 

Sale*  —  Warranty. —  A  purchaser  may  retain  the  property,  and 
either  sue  on  it,  or  defend  on  the  ground  of  difference  between  the 
true  and  pretended  value  of  the  property.  He  Is  not  bound  to  give 
Immediate  notice,  nor  to  tender  a  return  of  the  property,  p.  232. 

The  following  citing  cases  atUrm  and  apply  the  principle:  Lyon 
V.  Bertram,  20  How.  IM,  U>  L.  850,  stating  tlie  principles  of  de- 
fense of  breach  of  warranty,  that  vendee  may  receive  the  artl<de 
and  bring  a  cross-action  for  breach,  or,  without  bringing  crosa- 
actlon,  use  the  breach  In  reduction  of  damages  in  vendor's  action 
for  the  price;  Dnsbane  v.  Benedict,  120  D.  S.  639,  30  L.  Sll,  7  8.  Ct 
IS98,  In  an  action  for  goods  sold  and  delivered,  defendant  may,  under 
a  plea  of  Judgment,  prove  damages  resulting  from  breach  of  war- 
ranty or  fraudulent  representation  of  quality;  Memphis  v.  Brown. 
1  Flipp.  226,  F.  C.  9,41S,  holding  that  acceptance  and  use  of  munici- 
pal bonds  by  a  city  contractor,  to  whom  they  were  Issued  In  part 
payment,  was  no  waiver  of  a  right  to  damages  for  failure  to  pro- 
vide the  funds  necessary  for  their  payment  (note  Oils  was  ovat- 
ruled  in  S.  O.,  20  Wall.  318,  22  L.  271);  Boggs  t.  Wann,  BS  Fed.  6S6. 
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Q8T,  niBtalnliig  defense,  In  action  on  notes  for  purchase  money,  of 
false  representatlan  of  value  of  mining  stock,  and  tbat  if  the  prop- 
«rt7  was  valceless,  re-tended  of  the  stock  was  a  needless  formality, 
and  if  tbere  was  only  a  partial  failure  of  consideration,  defendant 
could  reduce  the  recovery,  pro  tanto;  Wilson  v.  Fauly,  72  Fed.  133. 
S7  U.  S.  App.  012,  sustaining  right  of  defendant  In  action  on  notes 
tor  purchase  money,  to  seek  deduction  of  damages  resulting  from 
fraudulent  representations,  and  that  no  rescission  of  the  contract 
was  required;  WllllamB  t.  Miller,  21  Ark.  472,  suatalnlng  ptea  of 
unsoundness,  and  not  value,  In  action  for  balance  of  purchase 
money,  without  averring  offer  to  retnm  and  rescind  contract;  Plant 
T.  Condit,  22  Ark.  4SS,  4B9,  460,  restating  modes  of  defense  In  ac- 
tion for  purchase  money  for  a  warranted  article,  or  when  seller 
makes  false  representations  as  to  soundness,  reviewing  authorities; 
Weed  T.  Dyer,  53  Ark.  159.  13  S.  W.  594,  holding  a  failure  to  notify 
vendor  of  a  breach  of  warranty  will  not  defeat  vendee's  rights  of 
recoupment;  Shlmp  v.  Seidel,  6  HouBt.  426,  explaining  the  doctrine 
of  recoupment  as  recognized  in  State  courts,  and  that  It  need  not 
be  Bjieclally  pleaded;  Hancock  v.  Tucker,  8  Fla.  445,  holding  that 
tbe  rule  requiring  abandonment  of  contract  and  return  of  goods 
found  unsound,  did  not  apply  to  sale  of  property  of  no  value;  Brandt 
r.  Foster,  6  Iowa,  202,  ruling  that  a  loss  of  possession  Is  a  breach  of 
tbe  warranty  Implied  on  a  sale  of  chattels,  which  the  purchaser  ma; 
t&ke  advantage  of  In  suit  for  the  purchase  money;  Blood  v.  Nor- 
tbmp,  1  Kan.  40,  41,  holding,  in  suit  on  a  note,  the  consideration  for 
which  was  a  draft  which  proves  to  have  been  forged,  the  maker 
may  set  up  that  defense  without  restoring  or  offering  to  restore  tbe 
note;  National  Bank  v.  Peck,  8  Kan.  665,  in  action  on  notes  on  sale 
of  a  patent,  where  Jury  found  the  patent  was  worthless,  tbe  coo- 
olderatlan  failed,  and  It  was  not  necessary  to  restore  or  offer  to 
restore;  Uorse  v.  Moore,  83  Me.  486,  23  Am.  St  Bep.  790,  22  Atl. 
868,  13  Ii.  R.  A.  227,  holding  the  same  rule  applies  to  sales  under 
an  executory  contract  or  by  sample;  Gillespie  v.  Torrance,  SS  N.  t. 
309,  82  Am.  Dec.  SS7,  holding  that  wherever  recoupment  was  al- 
lowed, distinct  causes  of  action  were  set  off  against  each  other. 
See  note  to  40  Am.  Dec.  329,  on  recoupment  for  fraud,  breach  of 
warranty  or  other  breach  of  contract  for  sale  of  chattel;  note  to 
40  Am.  Dec.  331,  on  when  goods  must  be  returned  or  a  return  ten- 
dered. 

Dlatingulsbed  In  Buchtel  v.  Mason  Lumber  Co.,  1  FUpp.  650,  F. 
C.  2,077,  holding  that  where  a  parol  warranty  Is  made  at  time  of 
K  written  contract  of  sale.  In  the  absence  of  fraud  or  mistake,  such 
K  taxt  caimot  be  shown.  If  It  varies,  contradicta  or  adds  to  the 
written  contract 

TliMi  Issliiii  tor  fraud  or  failure  of  consideration. —  Return  of  tbe 
article,  or  tender  of  return  within  reasonable  dme  after  discovery 
ot  the  fraud.  Is  Indispensable,  per  Nelson.  J.,  dissenting,  p.  662. 
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Olted  approTlDslj  In  Oattllng  v.  Newell,  ft  Ind.  B7S,  holding  tliat 
a  contract  must  be  rescinded  In  toto,  If  at  aU. 

MlsceUaneouB. —  See  note  to  95  Am.  Dec.  289,  u  Instance  of  a 
case  under  statnte  placing  spedalty  and  simple  contiacta  on  same 
footing. 

S  How.  235-248,  18  L.  119,  BBNNER  T.  POBTBH. 

Territorial  courts — The  distinction  between  State  and  Federal 
Jurisdiction,  under  the  Constitntlon,  has  no  foondatton  In  territorial 
goTcmmentA.  Territories  are  legtslatlTe  Koremmenta,  and  their 
courts  are  l^slaHfe  conrts.  There  Is  but  one  aratem  of  gDve»> 
ment  or  of  laws  operating  within  their  limits,  p.  242. 

dted  and  principle  applied  In  Baker  t.  Morton,  12  Wall.  163.  20 
L.  263,  holding  that  territorial  courts  had  Jurisdiction  of  all  cases, 
whether  the  controversies.  If  they  had  arisen  In  a  State,  would 
hare  been  cognizable  in  State  or  Federal  conrts;  Clinton  v.  Engle- 
brecht,  13  Wall  447,  20  L.  662,  holding  that  the  fact  tbat  Judges  of 
the  territorial  Supreme  Courts  sre  appointed  bj  the  president,  does 
not  make  their  courts  United  States  courts;  Reynolds  v.  United 
States,  98  U.  8.  1S4.  25  L.  246,  holding  territorial  courts  have  both 
State  and  Federal  Jurisdiction,  bat  are  not  Federal  courts;  Mc- 
AUlster  V.  United  States,  141  U.  8.  181.  182,  S5  L.  685,  696,  11  8. 
Ct  962.  holding  that  a  person  appointed  by  the  president,  Judge  of 
the  District  Court  of  the  district  of  Alaska,  Is  not  a  Judge  of  a 
United  States  court;  Shively  t.  Bowlby,  162  U.  8.  48,  38  L.  849,  14 
8.  Gt  666,  holding  that  the  United  States,  wblle  they  hold  a  coun- 
try as  territory,  hare  all  the  powers  both  of  national  and  mnnlcipnl 
government;  Koenlgsberger  t.  Richmond  Silver  MIn.  Co.,  168  U.  S. 
48,  39  L.  892,  15  S.  Ct  754,  sustaining  Jurisdiction  of  Circuit  Court 
for  South  Dakota  in  action  brought  In  territorial  District  Court 
by  a  citiiien  of  that  part  of  the  territory  agalnet  a  citizen  of  another 
State;  Steamer  Coanltlam  ».  United  States,  163  U.  S.  351,  41  L.  186, 
16  S.  Ct.  1119,  holding  that  the  District  and  drcnlt  Courta  men- 
tioned in  the  acts  of  1891  were  constitutional  courts,  whose  Judges 
were  removable  only  by  impeachment;  Endelman  v.  United  States, 
57  D.  S.  App.  6.  86  Fed.  459,  sustaining  vaUdlty  of  the  act  of  Con- 
gress prohibiting  importation  and  sale  of  Intoxicating  llqnors  In 
Alaska:  In  re  Osterhaus,  18  Fed.  Cas.  895.  896,  holding  that  the 
territorial  court  of  Wyoming  was  a  United  States  conrt  within  the 
meaning  of  the  act  of  May  12,  1864,  relntlug  to  the  crime  of  i>as«lng 
counterfeit  money;  Blackburn  v.  Wooding,  66  Fed.  647.  15  U,  S, 
App.  84,  boIdluK  that  a  court  of  Washington  Territory  was  not  a 
conrt  of  the  United  States;  Territory  v.  Murray,  7  HonL  259,  16  Pac. 
149,  holding  territorial  conrts  do  not  have  the  power  of  punishing 
for  contempt  under  revised  statutes,  section  726;  Braithwaite  v. 
Jordan,  5  N.  Dak.  236.  65  N.  W.  714.  SI  L.  R.  A.  253.  holdli^  tbat 
an  action  on  an  admiralty  appeal  bond  was  not  a  part  of  the  original 
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cue,  ao  ss  to  be  vrltbiu  exclnsWe  Jarlsdlctlon  of  Federal  District 
Conrt  of  Nortli  Dakota;  Pttts  v.  Logaa  Co.,  S  Oil  T43,  41  Pac.  BS2, 
boldliig  tbe  clerk  of  tbe  territorial  District  Oonrt  Is  acconntable  onlf 
to  tbe  secretary  of  tbe  treasury  of  tbe  Doited  States,  and  terrltorr 
caoDOt  legislate  concerning  bis  fees;  Kerr  t.  Woolley,  8  Utah.  46S, 
24  Pae.  83S,  holding  tbe  Snffreme  Court  of  a  territory  has  original 
chancer  Jarisdlctlon  to  lesoe  Injunctiona;  McCann  v.  United  Statea, 
2  WjOl  30D,  holding  tbat  there  was  no  sncb  court.  In  tbe  Territory 
at  Wyoming,  as  a  District  Coort  of  the  United  States;  Downes  t. 
Pataball,  S  Wyo.  42T,  26  Pac.  999,  holding  that  under  revised  etat- 
ntea,  section  18S1,  tbe  legislature  of  Wyoming  was  anthorixed  to 
leglalate,  declaring  that  a  crenjltor,  accepting  a  dividend  from  tbe 
proper^  of  an  assignor  In  banferaptcy,  should  release  him  from 
all  mrtber  llablUty  on  tbe  claim. 

Oted  In  dissenting  opinions  In  Territory  t.  Duffleld,  I  Arii.  Ter. 
49.  majority  holding  tbat  an  indictment  charging  otTense  of  resist- 
ing an  officer  In  execation  of  process,  and  also  assault  with  deadly 
weapon,  was  bad;  Mining  Co.  v.  District  Court,  7  N.  Mex.  S16,  ma- 
Inrlty  balding  tbat  the  Supreme  Court  of  the  territory  Is  an  appel- 
late conrt  and  may  Issue  writs  of  prohibition  to  the  territorial  Dis- 
trict Conrts;  Mackey  t.  Bnzensperger,  II  Utah,  159,  S9  Pac.  542, 
BMlwity  ■UBtaining  constitutionality  of  State  law  enabling  a  verdict 
In  dvU  cases  to  be  rendered  by  nine  members  of  tbe  Jury.  Cited  In 
Uonoon  Church  v.  United  States.  136  U.  8.  43,  B4  L.  491,  10  S.  Ct 
801;  In  discussion  of  the  legal  position  of  territories. 

On  admission  of  Tlorida,  tbe  organization  of  tbe  government 
beome  complete.  Her  convention  was  competent  to  prescribe  tbe 
lawi  and  appoint  tbe  officers  to  operate  the  government,  and  did  so 
bj  adopting  the  machinery  of  the  territorial  government  for  tbe 
tloM  b^ns,  p.  242. 

Cited  and  relied  upon  In  Calkin  v.  Cocke,  14  How.  23T,  14  L.  403. 
■•  to  State  of  Texas,  holding  that  the  ConstltutloQ  and  laws  of  tbe 
Union  were  In  force  within  tbe  State  as  soon  as  bet  admission 
''■to  the  Union  took  place;  loerarity  v.  Curtis,  4  Fla.  180,  holding 
^''^t  the  officers  and  courts  of  tbe  old  system  were  continued,  but 
••eia  by  a  new  tenure  under  the  Oonfltltntlon  of  SUte;  Bute  v. 
He«dows,  1  Kan.  06,  holding  tbat  effect  of  the  provision  in  tbe 
^*xutItntlon,  continuing  in  office  the  various  officials,  was  to  pro- 
*^Q«  against  an  Interregnum,  and  was  proper,  but  State  legislature 
^Q  not  supersede  the  territorial  legislature  before  It  was  con- 
^**»ed  by  the  governor. 

'Vmiadletion  of  territorial  courts  ceases  on  erection  of  terri- 
**^>^  into  a  State,  and  thereafter  there  Is  no  Jurisdiction  la  Federal 
^^^«es  nntil  Congress  extends  tbe  Judicial  tribunals  of  tbe  Union 
•♦«  It,  p.  243. 

Cited  and  followed  In  Porsytb  v.  United  States,  0  How.  670^  IS 
^  264,  holding  tbat  proceedings  Instituted  In  State  court  and  pend- 
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IDK  Indictment,  and  before  trial,  transferred  Into  tlie  District  Court, 
before  Gongren  had  made  provision  for  Federal  conrta  tn  the  State, 
were  without  Jarisdictlon  of  the  District  Court;  Cutting  v.  Taylor, 

3  S.  Dak.  13,  61  N.  W.  960,  16  L.  R.  A.  602,  holding  that  whether 
any  particniar  territorial  law  continued,  after  adoption  of  the  State 
Constitution,  depended  on  whether  or  not  It  was  obnoxious  to  any 
rule  or  provision  of  the  ConsUtntlon;  Moore  t.  Ferrott,  2  Wash.  8, 
26  Pac.  006,  holding,  under  Constitution  of  State.  Justices  of  the 
peace  have  no  Jurisdiction  in  causes  OTer  (100.  Olted,  arguendo,  in 
Larfeln  t.  Baffarans.  15  Fed.  163,  as  to  power  of  Congress  to  legis- 
late retroactively,  as  by  acts  transferring  causes  Id  a  territorial 
court  to  State  and  Federal  courts  on  adnilssloD  of  a  new  State; 
Sargent  t.  Kindred.  48  Fed.  488,  In  dlscusBlng  effect  of  the  act 
admitting  the  Dafaotas. 

Pederal  courts. —  Congress  must,  on  admission  of  a  State  Into  the 
Union,  not  only  establish  Inferior  courts  therein,  but  the  Judges 
thereof  must  possess  the  constitutional  tenure  of  office  before  they 
can  ezerdse  the  Judicial  power  of  the  Union.  The  territorial  courts 
are  not  courts  la  which  the  Judicial  power  conferred  by  the  Con- 
stitution can  be  dcDoslted,  p.  244. 

Cited  and  ruling  applied  In  United  States  v.  Baskine,  S  Sawy. 
272,  V.  C.  1632i>  holding,  that  for  an  offense  against  the  United 
States,  committed  In  an  organized  territory,  the  offender  may  be 
arrested  In  any  district  of  the  United  States  and  removed  to  the 
territory  tor  trial.  If  the  territorial  courts  have  cognizance  of  the 
offense;  Ames  v.  Railroad  Co.,  4  DtlL  267,  F.  G.  324,  In  general  ex- 
amination of  the  status  of  causes  pending  In  territorial  courts  on 
admiesion  of  State  Into  the  Union,  showing  necessity  of  action  by 
the  State  and  by  Congress;  Sargent  v.  Kindred,  49  Fed.  487,  con- 
struing the  effect  of  the  provision  for  transfer  of  causes  by  con- 
sent In  the  act  admitting  Dakota  Into  the  Union;  Sanders  v.  Far- 
well,  1  Mont  602,  holding  the  District  Coarte  of  the  territory  are 
not  conrts  of  the  United  States,  and  have  no  Jurisdiction  of  a  suit 
In  equity  between  citizens  of  the  territory;  Daniel  v.  BntchesoD, 

4  Tex.  Civ.  App.  246,  22  8.  W.  281,  holding  that  on  the  adoption  of 
the  Constitution  of  Texas  of  1868,  the  District  Courts  took  poww 
to  exercise  probate  Jurisdiction. 

Beoords  of  territorial  courts  are  records  of  the  general  govern- 
ment, and  cannot  be  legally  taken  possession  of  without  the  assent, 
express  or  Implied,  of  Congress,  p.  246. 

Cited  In  Freeborn  v.  Smltb,  2  Wall  178,  17  K  023,  holding  that 
when,  as  on  admission  of  State  of  Nevada,  Congress  had  omitted 
to  provide  for  the  disposal  of  cases  pending  In  Supreme  Court  of 
United  States  on  appeal  or  writ  of  error,  It  might  constitutionally 
pus  I  rabseqnent  act  making  such  provision;  Dome  v.  Richmond 
Bllver  Uln.  Co.,  48  Fed.  602,  holding  the  provision  In  the  act  of 
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Coasresa  BdmltUnK  tbe  Dakotaa,  for  transfer  of  eausw  by  con- 
wnt,  applied  to  suit  by  a  citizen  of  Dakota  Territory  against  dtl- 
■en  of  anotber  State;  Hastings  t.  Johnson,  2  Nev.  193,  IM,  holding 
that  conrts  of  State  of  Nevada  bad  jnrlBdIctlon  to  bear  and  deter- 
mine caosea  left  pending  In  the  late  territorial  courts,  and  that 
assent  of  Gongress  was  to  be  presumed  from  tbe  admission  of  the 
State. 

DIsUngQlsbed  in  United  States  t.  BItcbie,  17  How.  S34,  IB  L. 
238,  holding  tbat  role  did  not  apply  to  an  appeal  from  board  of 
commlsBlonere  to  settle  private  land  claims  la  Oallfomla. 

Ssnttoilal  conrta. — On  admission  of  a  territory,  the  concurrence 
of  both  Pedenl  and  State  goTemments  is  required  for  the  transfer 
of  records  from  tbe  old  to  tbe  new  goTemment  Tbe  same  rule 
applies  to  cases  pending  In  Snpreme  Court  of  United  States  for 
review  on  error  or  appeal  from  territorial  courts,  belonglag  to 
State  Jurisdiction,  pp.  246,  247. 

GIted  and  principle  appUed  In  McNulty  t.  Batty,  10  How.  78,  80. 
18  L.  3S6,  336,  holding  that  In  tbe  absence  of  legislation  by  Con- 
gress, the  Snpreme  Conrt  bad  no  Jurisdiction  of  an  unOnisbed  WIs- 
conslD  case  belonging  to  State  Jurisdiction;  laerarity  t.  Oriswold, 
I  FUl  182,  holding  the  State  authorities  bad  no  right  to  asanme  tbe 
exercise  of  any  authority  over  tbe  records  of  the  territorial  courts, 
except  as  authorized  by  the  government  of  tbe  United  States; 
Carter  r.  Bennett  4  Fla.  332,  holding  tbat  the  assent  of  Congress 
to  the  transfer  of  causes  was  to  be  Implied  from  tbe  enumeration 
of  cases  to  be  transferred  In  the  act  of  Pebroary  22,  1847;  Bratth- 
waits  T.  IV}wer,  1  N.  Dak.  473,  474,  48  N.  W.  301,  holding  the  assent 
of  the  State  to  transfer  of  a  cause  was  to  be  assumed  from  her  ac- 
ceptance of  Statehood  under  the  enabling  act;  Merchants'  Nat.  Bank 
T.  Braltbwalte,  7  N.  Dak.  368.  66  Am.  St  Bep.  668,  7B  N.  W.  240. 
holding  that  on  admission  to  statehood.  State  courts  can  Issue  ese- 
catloD  on  Judgments  of  former  territorial  courts  of  similar  Jnris- 
dlctloB. 

Hlscellaneons. —  Taylor  t.  Place,  4  R.  I.  33S,  358,  holding  an  act 
of  the  general  assembly  opening  ceriain  Judgments,  was  an  exer- 
cise of  Judicial  power  and  void. 

It  How.  248-261,  18  L.  12S,  MASON  t.  PEARSON. 

Hnnldpal  corporatioaa  —  Public  offlceis.— Tbat  wblcb  a  public 
corporation  or  officer  ts  empowered  to  do  for  others,  and  it  Is  bene- 
flclal  to  tbem  to  have  done,  the  law  holds  be  ought  to  do;  but 
where  the  act  to  be  done  does  not  affect  third  persons,  and  Is  not 
dearly  benefldal  to  them,  or  the  public,  the  pownr  Is  discretionary, 
p.  2G9. 

The  following  dting  cases  affirm  and  rely  upon  this  principle: 
SuperrlBors  t.  United  States,  4  WaU.  446,  18  L.  428,  < 
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statute  ot  miDolB  empowering  the  BUpervleors  to  levy  s  special  tax 
to  pay  debts  for  which  the  ordinary  revenue  was  not  sufficient,  as 
obligatory;  United  States  v.  Thoman.  156  V.  S.  359,  39  L.  452,  15 
S.  Ot  880,  holding  where  the  word  "  may  "  Is  nsed  In  Bpedal  contra- 
dlstlncttoa  to  "shall,"  there  Is  no  reason  for  changing  the  sense, 
applied  to  Louisiana  statute  authorlElng  application  of  surplus  rev- 
enne  of  municipal  corporations  to  pay  Indebtedness  of  former  years: 
Apperson  v.  Memphis,  2  Fllpp.  372,  P.  C.  497.  restating  rule  that  the 
ordinary  meaning  must  be  presumed  as  Intended,  unless  It  would 
manifestly  defeat  object  of  the  provlsloos,  and  construing  an  act  to 
enable  the  city  to  levy  a  tax  for  payment  of  executed  street  work; 
Bx  parte  Dyson.  8  Fed.  Cas.  217,  construing  the  provision  of  the 
act  of  1836,  empowering  the  commissioner  of  patents  to  Issue  a 
new  patent  on  surrender  of  the  old  patent,  as  mandatory  as  to 
cases  coming  within  the  section:  Veazia  v.  China.  SO  Me.  526,  affirm* 
iQg  obligation  of  cities  and  towns,  under  statute  of  1861,  to  provide 
for  the  support  of  the  families  of  resident  volunteers  In  their  ab- 
sence, whenever  they  may  stand  In  need  of  assistance;  Sllford  v. 
Morrison,  63  Md.  18,  bolding  the  provision  In  section  1,  article  91 
of  the  code,  that  the  Orphans'  Conrt  may  require  counter  security 
to  be  given  by  an  executor  or  administrator,  Is  mandatory;  Hugg 
V.  Camden,  39  N.  J.  L.  622,  holding  that,  where  a  city  charter  em- 
powers the  conncti  to  sell  lands  of  delinquent  taxpayers  for  taxes, 
tbe  words  are  mandatory,  not  discretionary;  Johnston  v.  Pale,  95  N, 
C.  71,  ruling  that  the  provisions  of  section  473  of  the  code,  em- 
powering the  court  to  snspend  execution  on  petition  of  defend- 
ant, are  mandatory;  King  Real  Estate  Assn.  v.  Portland,  23  Or.  204, 
31  Fac.  483,  holding  tliat  the  section  of  city  charter,  granting  power 
to  the  council  itself  to  apportion  tbe  cost  of  constructing  sewers,  or 
In  Its  discretion  to  appoint  assessors  In  Its  stead  for  that  purpose. 
was,  as  to  the  appointment  of  assessors,  discretionary,  not  ob- 
ligatory; Bell  V.  Caldwell,  107  Pa.  St  48,  holding.  In  an  action  of 
ejectment,  the  statute  allowing  a  landlord  claimant  to  become  a 
party  defendant,  was,  unless  the  effect  would  be  to  cause  unreason- 
able delay,  mandatory,  and  his  petition  could  not  he  refused;  Ar- 
nold V.  Mayor  of  Pawtncket  (R.  I.),  41  Atl.  578,  in  act  Incorporating 
a  fire  district,  the  exerdae  of  powers  In  which  tbe  Inhabitants  of 
district  are  beneficially  interested,  la  mandatory,  though  language 
of  statute  Is  permissive;  Wendel  v.  Durbln,  26  Wis.  392,  holding 
the  statute  requiring  Indorsement  on  summons  of  date  of  service.  Is 
mandatory  and  service  Is  not  complete  without  such  Indorsement. 

Cited  also  In  dissenting  opinion  In  Atlantic  City  Water  Works 
V.  Read,  50  N.  J.  L.  671,  672,  15  ,AU.  13,  majority  holding  that  a 
statutory  power  enabling  a  municipality  to  provide  a  water  sup- 
ply, did  not  authorize  a  contract  when  the  ordinance  fixing  the 
yearly  appropriation  made  no  provision  for  water.  See  notes  to  9 
Am.  Dec.  283,  and  15  Am.  Dec.  467,  as  to  construction  of  word 
"  may  "  In  statutes. 
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DifitliigalBbed  and  limited  In  ThompBon  v.  Roe,  22  How.  484,  16 
L.  391,  boldlng,  nnder  charter  of  city  of  Washington,  ft  was  not  a 
condition  to  validity  of  sale  of  unimproved  land  for  tasea,  tliBt 
persooal  estate  of  owner  sbonld  bave  been  exhausted  by  distress. 

Whax*  a  tax  tltla  Is  to  be  made  out  under  a  law.  It  must  be  done 
In  all  material  partlcularB  fully  and  clearly,  and  the  purchaser  mnst 
Bbow  a  rigid  compliance  with  all  the  material  requisitions  ot  the 
law  under  which  the  sale  was  made,  p.  260. 

Cited  and  rule  applied  In  Dorrance  v.  Raynsford,  67  Conn.  6,  52 
Am.  St  Rep.  267,  34  AtL  707,  as  to  the  reqnlrements  to  support  a 
title  under  a  sale  by  an  administrator;  Rarber  Asphalt  FaviDg  Oo. 
V.  Bdgerton,  120  Ind.  461,  25  N.  El.  437,  holding  statutes  granting 
to  mnnldpal  corporations  powers  which  Involve  tbe  imposition  of 
burdens  on  private  property  are  to  be  strictly  construed,  failure 
to  perform  a  condition  precedent  renders  the  proceeding  void;  Scott 
V.  Babcock,  3  G.  Qreene,  143,  holding  proof  of  regularity  En  pro- 
cedure devolves  on  the  person  claiming  under  a  tax  deed;  Laraby 
V.  Held,  3  G.  Greene,  420,  holding,  as  to  a  tax  title,  no  legal  presump- 
tions or  Intendments  are  favored,  evidence  Is  allowed  to  rebut  tbe 
prima  facie  ease  made  by  the  tax  deed;  Turner  v.  Smith,  18  Gratt. 
836,  avoiding  a  cerdflcate  of  a  tax  sale  which,  on  Its  face,  showefl 
a  prima  facie  case  of  sale  without  authority  which  the  party  re- 
lying on  It  could  not  rebut. 

9  How.  261-262,  13  L.  130,  STRADER  v.  RALDWIN. 

Supreme  Court  bas  no  power  to  review  tbe  Judgment  of  a  State 
court,  afflrraing  a  title,  right,  privilege,  or  exemption  claimed  under 
an  act  of  Congress,  p.  262. 

Kullng  affirmed  In  the  following  citing  cases,  denying  the  power 
ot  review:  Calcote  v.  Stanton,  18  How.  245,  15  L.  349,  a'S  to  an 
appeal  from  an  order  of  State  court  dismissing  a  bill  to  set  aside  a 
discharge  of  a  baukrupt  under  the  national  bankrupt  act;  Roose- 
velt V.  Meyer,  1  Wall.  517,  17  L.  502,  as  to  au  appeal,  when  tbe 
record  showed  only  that  a  statute  was  drawn  In  Question,  and  that 
tbe  decision  was  In  favor  of  the  statute,  and  of  the  rights  set  up 
by  the  party  relying  on  It;  MlBsouri  v.  Andriano,  138  U,  S.  501,  34 
L.  1014,  11  S.  Ot  387,  as  to  writ  of  error  to  review  decision  of  State 
court.  In  action  to  try  title  to  office  of  sbei-iff  In  favor  of  one  claim- 
ing right  under  the  naturalization  laws;  McGormlcb  v.  Bank,  165  U. 
S.  546,  41  L.  820,  17  S.  Ct.  435,  as  to  decision  In  favor  of  a  national 
bank  defending  an  action  by  a  lessor  of  a  lease  made  to  tbe  bank 
before  it  was  authorized  to  do  business,  relying  on  tba  national 
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ft  How.  2S3-279.  13  L.  131,  BRABSTON  T.  GIBSON. 

8«t>ofC. —  Under  statute  of  Mississippi,  In  action  by  ustgnee  of 
K  note,  tbe  defendant  Is  to  be  allowed  tbe  benefit  of  all  set-offa  po»> 
aessed  against  the  same  previous  to  notice  of  the  asstgnmeDt,  p. 
27& 

Olted,  ma  Instance  of  statute  law  antboriitng  set-offs.  In  Learltt 
V.  Feabody,  62  N.  H.  1&8,  holding.  In  an  action  by  Indorsee  In  good 
faith  for  value  of  an  overdne  promissory  note,  the  maker  cannot 
set  off  debts  due  to  him  from  tbe  payee. 

Bills  and  notes.—  In  action  by  Indorsee  against  maker  of  a  note, 
demand  at  place  of  payment  need  not  be  averred  or  proved  on 
trial.  If  tbe  maker  was  at  the  place  of  payment  with  the  money,  tt 
Is  a  matter  of  defense,  p.  2TB. 

Olted  and  rallng  applied  In  Superior  City  r.  Ripley,  138  D.  S.  SS, 
34  K  916,  11  S.  Ct  289,  boldlng,  wbere  the  acceptance  of  a  city  was 
a  promise  to  pay  In  city  warrants,  no  allegation  of  demand  and  re- 
fusal to  pay  in  warrants  was  necessary,  the  bnrden  of  proof  of 
payment  or  tender  was  on  tbe  defendant;  Kendall  v.  Badger,  t 
McAJI  623.  F.  G.  7,091,  holding,  In  action  by  payee  against  maker 
of  a  promissory  note.  If  maker  was  ready  at  time  and  place,  tt  la  m 
.  matter  of  defense  to  be  pleaded  and  proved;  Bust  v.  Reives,  24  Ark. 
362,  ruling  that  no  demand  against  tbe  maker  of  a  note  need  be 
averred  or  proved;  Gtett  v.  Fortman,  120  Ind.  3S6,  22  N.  B.  SOI, 
holding  that  under  statute  of  Indiana,  readiness  to  pay  at  place 
designated  constitutes  a  defense  if  properly  followed  up,  but  deposit 
of  the  money  for  the  payee  does  not  discharge  tbe  maker  of  the 
note.    See  note  to  8  Am.  Dec.  404,  as  to  the  law  of  the  subject 

The  law  of  the  place  of  performance,  and  not  of  the  place  where 
a  contract  waa  executed,  governs.  Tbe  indorsement  of  a  note  sub- 
jects the  Indorser  to  the  obligations  Imposed  by  the  law  where  tbe 
Indorsement  was  made,  p.  277. 

Cited  and  principle  followed  In  Supervisors  v.  Galbralth,  99  U.  B. 
218,  25  L.  411.  holding  that  a  bond  to  a  railroad  company,  made 
payable  to  tbe  company  or  bearer  at  tbe  company's  agency  In  New 
York,  was  governed  by  law  of  New  York,  and  could  be  assigned  In 
blank;  Fitch  v.  Bemer,  1  BIss.  330,  1  Flipp.  17,  F.  G.  4,836,  holding 
that  official  bonds,  taken  In  puraunnce  of  su  act  of  Congress,  was 
an  exception  to  the  rale;  tbe  validity  of  a  mortgage  on  land  in 
Michigan,  given  to  secure  a  note  payable  In  New  York,  depends  ou 
Ulcblgan  law;  Gregg  v.  Weston,  7  Biss.  861.  F.  0.  5,800,  balding, 
SB  to  a  note  made  and  payable  In  Indiana,  tbe  statute  of  the  State 
entered  Into  and  became  part  of  tbe  note;  Sturdlvant  v.  Bank,  60 
Fed.  733,  23  D.  B.  Ap]>.  800,  holding  the  obligation  of  a  promissory 
note,  made  In  State  of  MisBlsslppl,  but  payable  in  Tennessee.  Is  to 
be  governed  by  law  of  latter  State;  Phlpps  v.  Harding.  70  Fed. 
471.  84  U.  S.  App.  148.  30  L.  R.  A.  51S,  holding  parties  placing  their 


n  Google 


848  Notes  on  U.  S.  Beports.  9  How.  280-S&I 

■umes  on  >  note  before  deliver;,  to  give  credit  to  the  maker,  are 
entitled  to  notice  of  non-iiayment,  under  the  laws  of  the  place  of 
paTment,  as  Joint  makers,  thongh  under  law  of  place  of  making 
they  are  considered  tadorsere. 

9  How.  280-297,  18  L.  138,  DATI8  t.  POLICB  JURY  OF  OON- 
OORDIA. 

TreatlM,  as  well  for  ceeslons  of  territory,  as  for  other  purposes, 
are  binding  on  the  contractlngr  parties,  from  the  day  they  are  signed, 
onleffi  otherwise  provide*!,  ratification  relates  back  to  the  time  ot 
■IgnlDg,  p.  280. 

The  following  citing  cases  affirm  and  rely  npon  the  mle:  United 
States  V.  D'Auterlve.  10  How.  622.  623,  18  L.  666,  holding  a  grant  ot 
land  In  Louisiana,  Issued  by  France  In  1766,  was  void  as  that 
province  had  then  been  ceded  to  Spain  In  1762;  Montanlt  f.  United 
States,  12  How.  SI,  13  L.  8S9.  holding  a  graat  of  land  In  Louisiana, 
made  after  the  time  of  signing  the  treaty  of  cession  to  Great 
Britain,  was  void;  United  States  v.  Brldleman,  7  Sawy.  251,  7  Fed. 
902,  and  United  States  v.  Martin,  8  Sawy.  478,  14  Fed.  820,  sus- 
taining JurisdlctloQ  of  the  United  States  to  punish  for  an  offense 
under  the  Indian  Intercooree  act  of  1SS4,  on  ground  that  the 
Umatilla  reservatloD  treaty  of  June  9,  ISSG,  though  not  ratlQed  till 
March  8,  1869.  was  In  full  force  when  Oregon  was  admitted  to 
SUtehood  February  14,  1S59;  McElvaIn  v.  Mndd,  44  Ala.  71,  sus- 
taining validity  of  a  sale  of  slaves  made  in  good  faith  in  State,  Be- 
tween the  date  of  the  proclamation  of  emancipation  and  the  close  of 
the  war;  Teaker  v.  Teaker,  4  Met  (Kj.)  37,  81  Am.  Dec.  534,  In  con- 
sidering and  construing  the  effect  of  treaty  stlpnlatioUB  with 
Switzerland  relating  to  rights  of  Swiss  citizens  to  acquire  or  hold 
by  devise  real  estate  In  Kentucky;  Donaldson  v.  Dodd,  12  Tex.  394, 
holding  the  act  of  the  consultation,  closing  the  land  offices,  took 
effect  immediately  after  Its  passage,  and  titles  Issued  by  general  or 
special  commissioners  thereafter  are  void;  State  v.  Bustamente,  47 
Tex.  S22,  holding  the  governor  of  Tamnnllpas  had  no  right,  after  the 
State  of  Texas  had  perfected  Its  claim  by  possession  to  the  territory, 
to  make  a  grant  of  land  east  of  the  Rio  Grande.  See  note  to  61  Am. 
Dec.  637.  as  to  when  treaties  take  effect. 

In  a  treaty  ceding  territory.  Its  national  character  continues  for 
all  commercial  purposes,  but  full  sovereignty  for  the  exercise  of  It 
does  not  pasa  to  the  nation  to  whicb  It  is  transferred  until  actual 
delivery.  The  exercise  of  sovereignty  by  tl>e  ceding  country  ceases, 
except  for  strictly  municipal  purposes,  especially  for  granting  lands, 
p.  289. 

Olted  In  Treylno  t.  Femandea,  13  Tex.  664,  holding  that  acts  o' 
tbe  Mexican  antboritles.  In  the  ordinary  administration  of  the  laws 
and  municipal  affairs  In  the  territory  adjoining  the  Rio  Grande  while 
it  remained  de  facto  under  their  control,  were  valid  and  binding. 
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8  How.  267-314,  13  L.  145.  HUUPHEETS  t.  LEGGBTTt 

Principal  and  suTAty  In  a  State,  where  tbe  liability  of  sureties  to 
an  offlclal  bond  Is  limited  to  the  amount  of  the  penalty,  a  snrety  is 
entitled  to  be  relieved  In  equity  against  an  execution  on  a  Judg- 
ment recovered  by  a  third  party  when  the  plea  of  pnli  darrein  con- 
tinuance has  been  denied  bim,  pp.  312-314. 

Cited  approvingly  and  followed  in  Leggett  v.  Humphreys,  21  H^. 
71,  16  L.  52,  further  appeal  In  same  matter  affirming  the  previous 
Judgment,  holdEng  that  sureties  are  never  held  responsible  beyond 
the  clear  and  absolute  terms  and  meaning  of  tbelr  undertakings; 
Crlm  V.  Handley,  04  D.  S.  658,  24  L.  218,  collecting  and  reviewing 
cases,  a  judgment  at  law  was  enjoined  and  ruling  that  defendant 
must  show  a  Just  defense  of  wblcb  he  could  not  avail  himself  at 
law,  or  prevention  by  fraud  or  unavoidable  accident;  City  of  Aurora 
V.  Liudsay,  148  Mo.  520,  48  S.  W.  045,  holding  that  when  a  property- 
owner  pays  his  tax  after  being  Informed  by  the  tax  collector  after 
examining  his  books  that  there  had  been  no  suit  for  delinquent 
taxes,  the  tax  Hen  is  extinguished  notwithstanding  the  claim  for 
taxes  had  become  merged  in  a  Judgment;  Erie  R.  R.  Co.  v.  Ramsey. 
45  N.  Y.  650,  holding  a  court  of  equity  can  enjoin  proceedings  In 
another  equitable  action  In  same  court,  and  Supreme  Court  In  one 
Judicial  district  may  enjoin  proceedings  In  another  action  in  that 
court  In  another  district  Cited  in  separate  opinion  In  KInealy  v. 
Btaed,  65  Mo.  App,  183,  where  authorities  are  collected  on  the  propo- 
sition that  Circuit  Courts  could  enjola  a  Judgment  at  law  even  of  the 
Supreme  Court  of  State,  majority  holding  they  bad  no  such  power. 
Distinguished  in  The  Elmlra.  18  Fed,  13S,  as  not  an  authority  to 
suppoi't  a  motion  to  grant  an  order  denying  a  motion  for  a  perpetual 
stay  of  execution  and  set  aside  a  levy  as  a  fluai  decree. 

6  How,  314-S35,  13  L.  153,  LYTLB  v.  STATE  OF  ARKANSAS. 

Pra-emptiou  laws. —  Proof  of  entry  and  possession  need  not  be 
made  In  presence  of  land  officers.  The  commissioner,  having  power 
to  make  a  regulation  to  that  effect,  may  also  dispense  with  It 
When  the  proof  was  taken  In  presence  of  the  register  only  but  both 
officcr^deddod  In  favor  of  the  claim,  and  tlie  purchase  money  was 
received  by  the  commissioner,  this  Is  sufficient,  p.  352. 

Cited  and  this  holdlug  affirmed  and  relied  upon  as  follows: 
Potter  V,  United  States.  107  D.  8.  129.  27  L.  331,  1  S.  Ct  527,  holding 
that  If  the  proof  is  submitted  to  the  register  one  day  and  he  Is 
satisfied,  it  may  lawfully  be  submitted  at  some  subsequent  day 
to  the  receiver  for  his  approval.  The  oath  of  the  pre-emptor  may  be 
taken  either  before  the  leglstor  or  receiver;  Smith  v.  United  States. 
170  U.  S.  377,  42  L.  1076.  18  8.  Ct  629.  holding  the  receiver  may  act 
at  one  time,  and  the  register  at  another,  but  both  must  act  before  the 
case  Is  concluded  and  the  papers  signed;  Lytic  v.  State,  17  Ark.  613. 
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holdlDg  tli«re  waji  do  power  In  tbe  commissioner  or  In  the  secretary 
to  dlapense  with  the  law  problbltlng  sale  of  public  lands  prior  to 
their  ■nirey. 

Pre-emption  act  of  1830  conatltuted  the  register  and  receiver  a 
■peclsl  trlbnnftl  to  determine  rights  of  pre-emptloQ  claimants  under 
tt  Prom  their  decision  no  appeal  Is  given.  If  the?  act  within  their 
powers,  as  sancttoned  by  the  com mfssl oner,  and  within  the  law, 
their  decision  is  Onal,  and  can  only  be  Impeached  on  tbe  ground 
Of  fraud  or  nnfaimess,  p.  332. 

Tbe  following  citing  cases  affirm  aod  rely  upon  this  holding: 
Barnard  v.  Ashley,  18  How.  44,  45.  15  L.  285,  286,  Hemp.  670,  672, 
T.  C.  1,346,  holding  that  all  the  controverted  facts  havlog  been 
COTidnded  before  tbe  act  of  July  4.  1836,  was  passed.  Its  constme- 
tloD,  as  regards  the  power  of  the  commissioner  to  review  tbe  de- 
cision of  the  register  and  receiver,  was  not  Involved;  Garland  v. 
Wynn,  20  How.  8,  15  L.  802,  as  to  the  etTect  of  the  declsiou.  and  the 
power  of  the  government  to  come  Into  the  ordinary  courts 
of  Justice  in  cases  of  confilctlng  claims;  O'Brien  v.  Ferry. 
1  Black,  139,  17  L.  117,  holding  the  land  commissioner  had  no 
power  to  cancel  an  entry  of  a  pre-emptloner,  duly  made  under  tbe 
set  of  1882,  and  to  Issue  a  patent  on  a  subsequent  entry  to  another 
person;  United  States  v.  Tbe  Commissioner,  5  WalL  565,  18  L.  693. 
holding  the  remedy  of  a  claimant  under  a  land  certiflcste  against  a 
conflicting  patent  was  by  bill  In  equity,  and  mandamus  would  not 
issue  to  compel  tbe  Issue  of  a  patent;  Butterwortb  v.  United  States, 
112  U.  S.  56,  28  L.  ^8,  5  S.  Ct.  28,  showing  that  uudpr  revised 
statutea,  section  2273,  the  duties  of  the  commissioner,  relating  to  the 
decision  of  questions  of  private  rights  under  the  pre-emption  laws. 
were  quasi-judicial,  and  subject  to  an  appeal  first  from  the  register 
and  recelTor  to  the  commissioner,  and  from  bis  to  the  secretary; 
Orchard  v.  Alexander,  157  U.  S.  376, 377,  39  L.  739,  16  S.  Ct.  636,  667. 
holding  the  decisions  of  the  register  and  receiver  were,  under  the  act 
of  1836  (!t  Stat.  107,  chap.  362),  reviewable  by  the  commissioner  of 
tbe  general  land  office;  Rector  v.  Gibbon.  2  McCrary,  286,  9  Fed.  18, 
holding  the  decision  of  the  commissioners  appointed  under  act  of 
1877,  in  relation  to  the  Hot  Springs  reservation,  upon  questions  of 
law  and  fact  submitted  to  them,  were  final  and  conclusive;  Bates  v. 
Herron,  35  Ala.  126,  holding  that  under  the  act  of  Congress  of 
1836,  the  commissioner  could  direct  the  cancellation  of  a  certificate 
of  entry  In  a  district  office:  Lytle  v.  State.  17  Ark.  703,  further  litiga- 
tion of  principal  case,  separate  concurring  opinion  holding  that  the 
question  of  fraud  was  impliedly  left  open  by  the  decision  In  the 
prlndpal  case;  Plummer  v.  Brown,  70  Cal.  646,  12  Pac.  466,  holding 
Qtat  on  tbe  hearing  of  a  contest  the  register  and  receiver  act 
Judicially,  and  hla  Judgment,  and  the  patent  issued  thereon,  can- 
not bft  attacked  collaterally;  Arnold  v.  Grimes,  2  Iowa,  9,  holding 
that  the  ruling  as  to  no  appeal  remained  good  until  1S41,  when  an 
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appeal  waB  given  to  tlie  secretary  of  tbe  treasury  by  one  wbose 
claim  for  pre-emption  waa  rejected;  PbllUps  v.  George,  IT  Kan. 
422,  boldlng  patents  obtained  by  fraud,  suppression  of  facts,  cor- 
ruption of  officials,  will  not  be  sustnlned,  but  will  Innre  to  tbe 
parties  entitled  to  recover  the  lands;  Stlnson  v.  Geer,  42  Kan.  E23, 
22  Pac.  686,  holding  that  a  certificate  of  location  of  a  military  land 
warrant,  signed  by  the  proper  register,  ts  prima  facte  evidence  that 
the  land  Is  the  property  of  the  locator;  Wigging  v.  Gnler,  13  Ln. 
Ann.  35S,  holding  that  though  the  action  of  the  land  department  was 
generally  conclusive  up  to  the  IsBulng  of  the  potent,  It  could  not,  by 
Its  subsequent  action  on  a  flctltloua  claim,  defeat  rights  already 
vested;  Knox  v.  PulUani,  14  La.  Ann.  131,  where  the  commissioner 
was  Induced  by  misrepresentation  to  cancel  an  entry  and  to  order 
the  land  to  be  entered  as  school  lands,  held,  tbe  patent  Issue  nnder 
tbe  last  entry  Inured  to  the  benefit  of  tbe  party  making  tbe  first 
entry;  Ludeltng  v.  Vester,  20  La.  Ann.  436,  holding  courts  have  a 
right  to  look  Into  conflicting  titles  and  pass  upon  their  validity; 
Copley  T.  Dlokgrave,  2S  La.  Ann.  5T9,  5S0,  bolding  the  court  cannot 
Interfere  wltb  the  discretion  of  tbe  land  officers  In  tbelr  transfer  of 
Utle,  but  tbe  question  whether  the  United  States  bad  title  at  tbe 
time  of  adjudication  was  for  tbe  court,  and  not  for  the  officials  of 
tbe  land  department,  to  decide;  Marks  v.  MarUn,  27  La.  Ann.  538,  to 
same  effect;  Gay  v.  Ellis,  83  La.  Ann.  2S2,  bolding  that  certificates 
of  purchase  from  tbe  land  office  operate  as  an  equitable  severence 
from  tbe  public  domain,  and  are  sufficient  evidence,  accompanied  by 
possession,  to  form  basis  of  prescription  against  a  snbsequeni 
patentee;  Boyce  v.  Danz,  29  Mlcb.  151,  bolding  that  except  where 
there  was  an  adverse  claim  under  the  pre-emption  laws,  there  was 
no  authority  In  tbe  commissioner  to  review  or  reverse  the  action  oi 
tbe  register  and  receiver;  Warren  v.  Van  Brunt  12  Minn.  77,  hold- 
ing that  the  right  of  reinvestigation  by  a  court  of  equity  is  not  con- 
fined tn  cases  where  fraud  has  been  committed,  or  Imposition  prac- 
ticed, or  where  there  has  been  no  contest;  Smiley  v.  Sampson,  1 
Neb.  6B,  collecting  and  reviewing  authorities,  bolding  that  the  juris- 
diction of  the  register  and  receiver  was  Qnal,  as  to  questions  of  fact 
between  different  pre-emption  claimants,  not  as  to  questions  be- 
tween one  settler  and  the  government,  and  that  their  decision  on  an 
application  ex  parte  was  not  conclusive;  Pierce  v.  Frace,  2  Wash. 
94, 97,  26  Pac.  195,  196,  holding  that,  under  the  State  law,  tbe  holder 
of  a  final  receipt  for  entry  upon  public  lands.  In  force  and  uncan- 
celled, may  maintain  ejectment  to  protect  his  possession  there- 
under; Lamont  t.  Stlmson,  8  Wis.  BB4,  62  Am.  Dec.  700,  where  a 
claimant  to  a  pre-emption  right  has  procured  the  decision  of  the 
land  offlcera  by  fraud,  tbe  party  Injured  may  apply  to  a  court  of 
equity,  and  the  court  can  go  behind  a  patent  and  control  tbe  title 
vested  by  tbe  patent 
Cited  also  In  dissenting  opinions  In  Hutton  v.  Frlsbie.  87  Cat  516, 
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■rgnendo,  as  to  effect  of  the  decision  if  claimant  bad  obtained  a 
legal  right  hj  virtue  of  occupancy  and  cultivation  before  [layinent; 
Oliapmui  T.  Qulnn,  66  CaL  287,  as  to  fln&Uty  of  decisions  of 
olBdalB  of  land  department  on  questions  of  fact  and  relief  in 
eqtiltT  when  decisions  were  Induced  by  mlsconatniction  of  law; 
Pltaxe  T.  Frace,  2  Wash.  102.  26  Fac.  608.  arguendo,  against  the 
poww  of  secretary  of  interior  to  make  rules  giving  a  right  of  review. 
See  also  note  to  20  Am.  Dec.  27S.  274,  on  when  actions  of  land 
offlcua  are  conclusive. 

Distinguished  In  Smith  v.  Ewlng,  11  Sawy.  62,  23  Ped.  745,  as  not 
dedslve  of  the  queetloQ.  whether  a  final  certificate.  Issued  In  due 
toem  to  a  pre-emptor  or  other  purchaser  of  public  land,  was  sub- 
ject to  review  by  direct  appeal  to  the  commissioner  or  secretary, 
holding  It  was  not  so  subject,  but  that  the  government  must  seek 
redteas  In  the  ooarts;  EslavB  v.  Boiling,  22  Ala.  739,  as  resting  on 
tlie  fact  that  Congress  bad  Invested  the  roaster  and  receiver  wltb 
power  of  deciding,  and  alloit'ed  no  appeal,  differing  from  a  proceed- 
ing, and  2  Stat  716,  f  7,  where  the  officers  wer«  required  to  pre- 
pare a  report  to  submit  to  CongreBs. 

Pnbllc  officer  —  Idahllltj  for  negligence. —  Where  an  individual, 
til  tlie  proaecntlon  of  a  right,  does  everything  which  the  law  requires 
him  to  do,  and  he  falls  to  attain  his  right  by  the  misconduct  or 
neglect  of  a  public  officer,  the  law  will  protect  htm,  p.  333. 

The  following  citing  cases  have  indorsed  and  variously  developed 
and  applied  this  holding;  The  Tosemlte  VaUey  Case,  IS  Wall  8S, 
89,  91,  21  L.  85-87,  holding  there  can  be  no  such  thing  as  the  ac- 
gnlsltlon  of  a  right  of  pre-emption  until  the  property  Is  open  for 
aale;  Wlrth  v.  Branson,  98  U.  8.  121,  25  L.  87,  holding  that  a  party 
who  haa  compiled  with  all  the  condiUons  wblch  entitle  blm  to  a 
patent,  acquires  a  vested  Interest,  and  Is  to  be  regarded  as  the 
equitable  owner;  Simmons  v.  Wagner,  101  U.  8.  261,  25  L.  911,  bold- 
tng  when  lands  have  once  been  sold  by  the  government,  and  tbe 
ptucbaae  money  paid,  they  are  no  longer  subject  to  entry;  Dniuth, 
etc,  B.  a  Oo.  V.  Roy,  178  U.  8.  691.  19  8.  CL  550.  holding  that  a 
dalmant  against  a  patent  must  so  far  bring  himself  within  the 
lam  as  to  entitle  him.  If  not  obstnicted  or  prevented,  to  complete 
bla  claim;  Taboreck  v.  B.  A  M.  R.  B.  Co.,  In  Nebraska,  2  McOrary, 
•  412,  U  Fed.  106,  holding  the  act  of  1876,  as  to  pre-emptors  and 
faomesteaders,  does  not  apply  to  a  case  where,  prior  to  the  entry. 
tbe  lands  had  been  e8i)ec1al1y  granted  by  act  of  Congress,  and  had 
fnllT  vested  In  grantee;  Gaines  v.  Hale,  16  Ark.  22,  holding,  as  to  the 
pie-emptloB  acts  of  1830  and  1S32.  that  where  rights  of  pre  emptlon 
had  accrned  under  tbe  act  of  1S30,  they  were  not  affected  hy  the  sub- 
sequent reservation  of  the  land  from  sale  by  the  act  of  April  20, 
1830;  Rector  v.  Oalnes,  10  Ark.  80,  Iiolding  tiiat  a.  prit-emption  riKlii 
etMuUtnted  a  apedfic  claim  to  a  particular  tract  of  land  from  tbe 
Ont  Inception  of  the  claim,  but  a  New  Madrid  certificate  constituted 
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no  claim  to  any  particular  tract  until  lawfully  located;  HarrlBon  t. 
Lewis,  27  Ark.  IM,  holding  that  one  who  bad  entered  land  at 
private  entry,  after  It  bad  been  publicly  offered  for  sale,  and  paid 
tbe  pnrchaee  money  as  fixed  by  the  act,  could  not  be  deprived  of  bis 
right  to  a  patent  by  failure  of  tbe  land  agent  to  make  tbe  proper 
entries;  Oats  v.  Watte.  28  Ark.  247,  holding  that  tbe  act  of  registra- 
tion of  a  mortigage  was  complete  on  the  flling  thereof  of  record  in 
tbe  proper  office  with  tbe  person  in  charge,  and  payment  of  the 
fees;  Chowning  v.  Stanfleld,  49  Ark.  93,  4  S.  W.  278^  holding  that 
when  lands  are  lawfully  entered  In  the  proper  office,  the  recelrer's 
receipt  for  tbe  full  purchase  money  is  prima  fade  evidence  that 
purchaser  has  compiled  with  tbe  law,  and  be  thereby  acquires  a 
right  to  a  patent;  Chapman  v.  Qutn,  56  Cal.  276.  affirmed  on  appeal, 
111  D.  8.  44S,  28  L.  476,  4  S.  CL  508.  holding  that  a  claimant  who 
was  prevented  from  flling  his  proof  by  a  rule  of  tbe  land  office, 
forbidding  such  filing  after  commencement  of  a  contest  between 
other  parties  for  same  land,  was  not  in  a  position  to  contest  the 
right  of  another  pre-emptloner  to  whom  a  patent  had  been  issued; 
Roberta  v.  Gebhart,  104  Cal.  69,  37  Pac.  783,  holding  that  an  at- 
tempted selection  of  Hen  laud  by  the  State,  not  approved  by  tbe 
secretary  of  tbe  Interior,  did  not  give  the  State  any  legal  or  equi- 
table right  to  tbe  land;  McNee  v.  Donahue,  76  CaL  606,  18  Pac.  441. 
holding  that  a  person  who  compiles  with  all  the  requisites  necessary 
to  enable  bim  to  obtain  a  patent  is  to  be  regarded  as  the  equitable 
owner;  State  v.  Trustees,  20  Fla.  400,  holding  the  courts  will  not 
issue  mandamus  to  compel  truBtees  to  make  a  deed  of  land  con- 
tracted for,  when  It  is  apparent  the  latereste  of  other  parties  not  be- 
fore tbe  court  are  Involved;  Fremont  and  Mills  Counties  v.  Burling- 
ton, etc.,  R.  R.  Co.,  22  Iowa,  129,  holding  If  the  acta  of  an  executive 
officer  violate  vested  righta,  though  in  the  certification  of  land  pre- 
viously granted  by  Congress  his  actlou  Is  subject  to  review  by  the 
courts;  Gibson  v.  Chouteau,  39  Mo.  663,  holding  that  an  order  of  the 
surveyor- general,  under  instructions  from  tbe  commissioner  setting 
aside  ft  survey  location  and  patent  certificate  for  insufficient  reason, 
were  without  authority  of  law;  Smiley  v.  Sampson.  I  Neb.  83,  hold- 
ing that  refusal  of  the  register  to  receive  and  file  a  pre-emptor'a 
declaration  was  misconduct,  which  did  not  prejudice  the  pre-emptor*s 
righte;  Morton  v.  Green,  2  Neb.  474,  holding  that  courts  cannot  !□- 
terfere  In  controversies  between  adverse  claimnnta  of  public  lands 
until  the  government  has  parted  with  the  legal  title;  Parker  r. 
Eubn,  19  Neb.  396,  27  N.  W.  399,  where  a  party  has  In  due 
time  submitted  a  bin  of  exceptions  to  a  Judge  for  his  signature,  the 
delay  of  the  Judge  In  signing  will  not  prejudice  his  right  of  appeal; 
Tarpey  v.  Madsen,  17  Utah,  S60,  S3  Pac.  99S,  holding  that  a  pre- 
emptor  who  was  prevented  from  filing  his  claim  by  failure  of  the 
land  register  to  open  bis  office  wtthlnthe  time  allowed  for  OUns 
claims,  did  not  lose  his  rights. 
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Cited  also  tn  dlBaentlog  opInloaH  !□  Gaines  t.  Hale  and  B«ctor,  2fl 
irk.  206,  majority  bolding  tliat  the  acts  of  tbe  register  and  receiver 
were  not  void  and  conld  not  be  attacked  collaterally  except  In  a 
proceeding  between  tbe  United  States  and  the  claimant;  Huttou  t. 
Friable,  37  Cal.  512.  argnendo,  that  the  effect  of  the  act  of  Congress 
of  ISflS  ma  to  Interfere  with  the  equitable  right  of  a  pre-emptloner 
who  had  partly  performed  his  conditions;  Chapman  t.  Qninn,  D6 
CaL  294,  majority  holding  that  a  claimant  prevented  from  filing  hla 
proof  by  a  rnle  of  the  land  ofilce  was  not  In  a  position  to  contest 
flie  right  of  another  pre-emptloner  to  whom-  a  patent  was  tsBued. 
Qted  tn  Caldwell  t.  Robinson,  D9  Fed.  %9,  In  dtscnsalon  of  the 
durerences  In  the  suttntes  as  to  tbe  absolnte  right  to  title  given  to  a 
•ettler  on  compliance  with  certain  conditions.  See  note  to  12  Am. 
Dec.  S67,  and  20  Am.  Dec.  275,  on  mlscondnct  of  land  officers. 

DtstlBgnlshed  In  Bitchle  t.  Grifflths,  I  Wash.  430,  22  Am.  8t  Rep. 
1S7.  2S  Pac.  S41,  12  L.  R.  A.  S87,  and  n.,  holding  that  the  weight  of 
tnthority  was  In  favor  of  the  view  that  the  record  can  be  relied 
nptm  by  sobseqnent  purchasers  without  actual  notice,  and  that  con- 
■tractive  notice  cannot  he  given  by  an  attempt  to  comply  with  the 
registration  laws;  MeSorley  v.  Hill,  2  Wash.  043,  644,  27  Pac.  554,  as 
Inapplicable  to  a  case  where  the  mala  question  was  whether  the 
right  to  a  patent  did  become  vested,  and  holding  that  the  Issue  of  a 
eertlflcate  nnder  the  donation  law  gave  the  grantee  no  vested  right, 
where  the  commissioner  reversed  the  action  of  the  local  officers. 
Qnalifled  In  St  Paul,  etc.,  R.  R.  Co.  v.  Sage,  71  Fed.  47,  30  U.  S.  App. 
340,  boldlng  that  the  claimant  must  be  without  fault  or  negligence 
himself,  and  that  a  railroad  company  was  estopped  from  Insisting 
that  Its  line  was  died  by  the  flllng  of  a  rejected  mnp  by  ac- 
qnlescence  In  the  decision  rejecting  the  map. 

Pr«-amptlon  right,  when  covered  by  the  law,  becomes  a  legal 
right  snbject  to  be  defeated  only  by  a  failure  to  perform  the  con- 
ditions annexed  to  It,  p.  333. 

Cited  and  commented  on  in  The  Yosemlte  Valley  Case,  15  Wall. 
91,  02,  21  L.  8C,  87,  as  being  true  only  In  a  general  sense,  but  holding 
(list  a  claim  of  pre-emption  can  never  arise  when  tbe  law  does  not 
provide  for-a  sale  of  the  property;  Bates  v.  Herron,  35  Ala.  123.  hold- 
ing that  a  patent  to  land  to  which  the  government  had  no  title,  or 
which  was  not  subject  to  sale.  Is  void  as  an  evidence  of  title; 
Gaines  v.  Hale,  16  Ark.  24.  holding  that,  when  a  right  of  pre- 
emption had  accrued.  It  was  the  duty  of  the  government  to  allow 
claimants  to  make  the  necessary  proof  and  pay  for  their  lands: 
Wynn  v.  Morris.  16  Ark.  435.  holding  that  cultivation  and  posses- 
tioD  being  established  was  sofflctent  to  establish  a  legal  right  which 
could  only  be  lost  by  failure  to  observe  the  condlHone;  Robinson  v. 
Forrest,  29  CaL  320.  holding  that  a  pre-emption  claim  Is  sufficient  to 
enable  the  claimant  to  question  the  validity  of  a  Utle  claimed  under 
the  State;  Franklla  v.  Eelley,  2  Neb.  00,  holding  that  until  the  pr». 
Voi.  IV  — 54 
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emptor  has  paid  for  the  land  all  he  haa  1b  a  mere  right,  he  exerdsea 
Ub  right  when  he  makes  tbe  purchase;  Garcia  t.  Calleader,  126  N.  T. 
811,  26  N.  E.  284,  construing  a  covenant  giving  the  grantor  the 
"right  of  pre-emption,"  holding  that,  by  analogy  to  the  term  as 
nsed  In  the  pre-emption  laws.  It  was  a  flrst  tight  to  purchase  when 
the  owner  desired  to  sell  at  the  price  specified.  Cited  In  dissenting 
opinions  In  Hutton  t.  Frlsble,  37  Cal.  S16,  arguendo,  that  a  pre- 
emption claim  whilst  the  proceedings  to  perfect  it  are  In  fieri  la 
recognised  bj  the  goTernment  as  proper^;  Kahn  v.  Old  Telegraph, 
etc.,  Co.,  2  Dtah,  212.  arguendo,  that  a  mining  locator  may  sne  for 
possession  and  bring  ejectment.  Cited  In  general  discussion  in 
McTyer  v.  McDowell,  36  Ala.  48,  as  to  nature  and  extent  of  the 
right  of  preemption  whether  more  than  a  mere  privilege,  collecting 
authorities,  pro  and  con.  See  note  to  23  Am.  Dec.  493,  as  to  enforce- 
ment of  preemption  rights  against  third  persons. 

Distinguished  in  The  Yosemlte  Valley  Case,  19  WaU.  B3,  21  U  87, 
showing  that  neither  a  settler  nor  any  other  person,  by  acquiring  a 
right  to  be  preferred  in  tbe  purchase  of  property  provided  a  sale  Is 
made  by  the  owner,  can  acqnlre  a  right  to  compel  the  owner  to 
sell,  or  sach  an  Interest  in  the  property  as  to  deprive  the  owner  of 
tbe  power  to  control  its  disposition;  Hartman  v.  Warren,  76  Fed. 
163,  40  U.  8.  App.  246,  holding  that  one  who  bad  not  acquired  a 
right  to  a  tract  of  land  could  not  maintain  a.  salt  In  equity  to  charge 
the  owner  with  a  trust  In  bis  favor;  Gaines  v.  Hale  and  Rector,  '^n 
Ark.  196,  holding  that,  when  the  time  for  performance  of  the  condi- 
tions had  passed,  the  claimants  could  not  make  proof  to  tbe  satis- 
faction of  tbe  receiver  and  register;  People  v.  Shearer,  30  Cal.  663, 
holding  that  laud  In  tbe  occupancy  of  a  pre-emptloner,  and  to  which 
a  pre-emption  rlgbt  has  attached,  may  be  withdrawu  by  CongiesA 
from  tbe  operation  of  tbe  pre-emption  laws  at  any  time  before  pay- 
ment has  been  made  for  same;  Hutton  v.  Frlsble,  37  CaL  496,  407, 
to  same  effect. 

Pre-emption  right,  under  act  of  1830,  Is  limited  to  the  quarter 
section  on  which  Oie  Improvement  is  made.  Less  than  a  legal  anb- 
dlvlsion  of  a  section  or  fraction  cannot  be  taken  by  tbe  occupant, 
p.  384. 

Cited  and  approved  In  Bntton  v.  Frlsble,  37  CaL  486.  4S9,  holding 
the  act  of  March  3,  1863,  granting  tbe  right  of  pre-emption  to  pur- 
chasers on  the  Soscol  Bancho  described  tbe  specific  land  which  eat'li 
purchaser  from  Vallejo  waa  entitled  to  enter,  and  these  were  not 
open  to  presnmptlon. 

Onuit  br  Congreaa  to  State  of  Ariumsas,  of  land  for  the  erec- 
tion of  a  courthouse,  must  be  so  construed  as  hot  to  interfere  with 
and  impair  vested  rights,  p.  336. 

Cited  In  diaaentlng  opinion  In  Tmateea  v.  Bralnard,  12  IlL  614, 
majority  holding  that  the  right  of  pre-emption  at  canal  iota  under 
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Btfttnte  of  1S43.  wu  limited  to  lands  on  whtcb  cl&Imant  had  mads 
Improvements.    See  note  to  Doe  t.  SteplienBon,  9  Ind.  iSO. 

HlMeDaneoos. —  Ounningbam  v.  Ashler,  U  How.  879,  14  I^  46R, 
rmening  S.  C,  IS  Ark.  656,  aa  an  adjudication  on  a  claim  of  pre- 
emption listed  as  aUowed;  Lftle  v.  State,  22  How.  202,  16  L.  S09. 
being  a  tDttber  appeal  in  the  matter  ot  the  principal  case;  lo^tle 
T.  State,  IT  Ark.  634,  farther  litigation  In  principal  case  reterrinc 
to  It  tor  statement  of  the  facts. 

»  How.  886-KSl,  18  L.  161,  BOSWELL  r.  OTIS. 

Jnilsdletlon  U  acquired  as  against  the  person  bj  serrlce  of  pro- 
cess; as  against  defendant's  property  within  the  conrf s  Jurisdic- 
tion, by  certain  proceedings.  In  wblch  case  defendant  la  not  per- 
sonally booDd  beyond  the  property.  Whether  the  proceeding  against 
the  property  Is  by  attachment  or  bill  In  chancery.  It  most  be  sub- 
stantially in  rem,  p.  848. 

In  the  Federal  courts  the  followlQg  ciUng  cases  afflrm  and  apply 
tbis  principle:  Fennojer  t.  NelT,  9S  U.  8.  724,  24  L.  668,  holding  a 
.State  may  bold  property  of  a  noa-realdent  within  the  State  to 
satisfy  claims  of  a  dtlsen  against  him.  If  he  has  no  property  Id 
.State,  there  Is  nothing  on  which  tribunals  can  adjudicate;  Heldrltter 
V.  BUsabeth  Oil-Cloth  Co.,  112  U.  B.  SOI,  28  L.  782,  6  B.  Ot  138, 
holding  proceedings  for  forfeiture  under  the  rerenue  laws  were 
in  the  nature  of  proceedings  In  rem,  and  were  valid,  though  the 
service  was  constructive;  Amdt  v.  Griggs,  184  U.  B.  824,  33  L.  920. 
10  S.  Ot.  860,  reviewing  authorities  and  holding  that  a  State  has 
power  by  statute  to  provide  for  the  adjudication  of  titles  to  real 
estate  wltbln  Its  limits,  as  against  non-resldeuts  who  are  brought 
Into  court  only  by  publication;  Mexican  Cent  R.  R,  Co.  v.  Plukney, 
140  U.  8.  209.  ST  L-  70S,  13  a  Ot  866,  holding  Texas  statutes  giv- 
ing the  effect  of  a  general  appearance  to  a  special  appearance  to 
challenge  Jurisdiction,  Is  not  binding  on  Federal  courts  In  Texas 
so  as  to  confer  Jurisdiction  over  person  of  defendant;  Shields  v. 
Coleman,  1S7  U.  &  178.  39  L.  664.  IS  S.  Ct  674,  holding  the  Tederal 
court  had  no  power  to  appoint  a  receiver  and  take  away  the  prop- 
erty from  a  receiver  previously  appointed  by  a  State  court;  In  re 
.Johnson,  16T  U.  S.  124.  42  L.  104,  17  S.  Ot  737,  holding  jurisdiction 
of  the  Federal  courts  under  act  of  March  1,  1896,  as  to  courts  In 
Oklaboma,  was  acquired,  not  by  the  commission  of  an  offense,  but 
by  service  of  process  on  the  person;  The  Globe,  2  Blatchf.  431,  P. 
0.  S,483,  holding  a  proceeding  In  rem  Is  an  exception  to  general 
rule,  and  binds  the  rest  without  personal  notice  to  the  party  Inter- 
ested; Gslpln  V.  Page,  1  Sawy.  334,  F.  C  6,20S,  holding  that  a  suit 
to  establish  an  alleged  partnership  wblch  bad  become  dissolved 
by  death,  and  for  a  wlndlag-np  and  distribution,  was  a  proceeding 
quasi  In  rem,  not  requiring  personal  service  on  all  parties;  Gallon 
T,  Pag«,  8  Sawy.  118,  F.  O.  6,206,  holding  there  can  be  no  personal 
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Judgment  on  aervlce  by  pnUlcatloa  against  a  non-reBldent  of  State, 
except  as  a  means  of  reacblng  hts  property,  sltaated  at  the  tfm<* 
within  the  State;  Dally  t.  Doe,  S  Fed.  918.  holding  jurisdiction  over 
a  vessel  Is  acquired  by  Its  selsare  by  tbe  marshal  under  proceeB 
of  the  court,  which  is  notice  to  all  persona  Interested;  Forter  Laud 
&  Water  Co.  t.  Baskin.  43  Fed.  328,  holding,  In  a  suit  to  establish 
a  trust  In  real  estate,  service  may  be  had  on  a  non-resident  by  pub- 
lication, though  the  bill  also  prays  an  accounting  and  other  relief: 
Single  V.  Scott  Paper  Utg.  Co.,  5S  Fed.  SSe,  5C7.  holding  that  Fed- 
eral courts,  sitting  In  Ohio,  may  enforce  a  State  remedy  for 
specific  performance  of  contract  to  convey  real  estate  in  that 
State,  as  against  a  non-resident,  and  may  acquire  Jurisdiction  by 
constructive  service;  Lynde  v.  Columbus,  etc.,  B.  B.  Co.,  57  Fed. 
997,  holding  a  decree  of  a  State  court  Is  Inoperattve  as  to  land 
out  of  the  State;  United  States  t.  Southern  Pac.  B.  B.  Co.,  63  Fed. 
486,  holding  a  suit  to  QuIet  title  to  real  estate  Is  In  rem  to  the 
extent  of  settling  the  question  of  the  title  to  the  lands. 

State  court  citing  cases  relying  upon  the  syllabus  holding,  are: 
Borden  v.  State,  11  Ark.  066,  569,  reviewing  authorities,  and  hold- 
lag  that  In  proceedings  against  tbe  person,  unless  the  court  has 
first  acquired  Jurisdiction,  both  of  tbe  subject-matter  and  the  per. 
son.  It  can  render  no  valid  Judgmeut  affecting  life,  liberty,  prop- 
erty or  reputation;  Duke  v.  State,  66  Ark.  499,  20  a  W.  60*,  rul- 
ing that  a  proceeding  to  foreclose  a  real  estate  banli  mortgage  un- 
der act  of  1861,  on  constructive  notice,  Is  In  rem  and  valid;  Loalza 
V.  Superior  Court.  85  Gal.  32.  20  Am.  St  Bep.  209,  24  Pac  T12,  9 
L.  R.  A.  381,  collecting  and  reviewing  authorities,  and  sustaining 
Jurisdiction  In  suit  to  rescind  a  contract  made  In  State  for  land  in 
Mexico,  as  substantially  In  rem,  and  where  service  was  by  pub- 
lication; Mitchell  v.  Ferris  &  Co.,  6  Houst.  40,  holding  that  a  court 
which  renders  Judgment  In  another  State,  must  have  had  Juris- 
diction of  the  subject-matter  of  the  suit,  or  of  the  cause  of  ac- 
tion, and  the  defendants,  and.  If  the  proceedings  Is  In  rem,  of  the 
res  Itself,  or  else  It  is  not  coacluslve  beyond  the  limits  of  the  Stati- 
where  given;  Harris  v.  Pullman,  84  111.  26,  25  Am.  Bep.  419,  bold- 
Ing  a  decree  against  parties  who  are  beyond  the  limits  of  State,  on 
constructive  notice,  can  only  affect  property  within  jurisdiction  of 
court;  Patterson  v.  Lynde,  112  111.  206,  discussing  a  bill  by  cred- 
itors of  an  Insolvent  foreign  corporation  agtUnst  stockholders  to 
compel  them  to  pay  unpaid  subscriptions  to  satisfy  a  foreign  Judg- 
tnent,  because  it  was  Impossible  to  acquire  Jurisdiction  of  the  cor- 
poration having  no  property  In  State;  Blckerdlke  v.  Allen,  157  111. 
XOO,  41  N.  B.  741,  20  L.  K.  A.  784,  where  a  proceeding  by  sd.  fa. 
is  Instituted  to  revive  a  Judgmeut  against  a  non-resident  Judgment 
of  revival  Is  not  valid  unless  the  non-resident  baa  been  personally 
served,  or  has  not  appeared;  Bastman  v.  Wadlelgh,  65  Me.  255, 
ao  Am.  Rep.  tSUl,  holding  a  Judgment  of  attachment  was  a  proceed- 
ing In  rem,  good  only  against  the  particular  property  attached,  and 
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of  no  effect  as  to  the  iwrson  or  defendant  or  hia  other  property: 
Ptnreda  t.  LerasBeiir,  80  Me.  177,  36  AtL  112,  holding  that  an  action 
to  MifoTce  a  lien  bj  attachment  on  logs  might  be  enforced,  wlthont 
regard  to  the  ownership  of  the  logs  or  reBldence  of  the  debtor; 
Silem  T.  Baatern  B.  B.  Co.,  98  Mass.  449.  96  Am.  Dec.  660,  holding 
Jn  action  by  a  ctty  to  recoTer  cost  of  removing  a  nuisance,  If  the 
defendant  mn  not  notified,  none  of  the  findings  or  adjudications 
bind  him;  Hoore  y.  Wayne  Circuit  Judge.  M  Mich.  ST,  20  N.  W.  803, 
lioldlng  that  In  absence  of  service  on  a  noQ-resldent  defendant  or 
Us  Toltutary  appearance,  the  conrt  can  only  Inqnlre  the  amount  of 
bis  obligation  to  citizens  to  ascertain  extent  necessary  to  control  dls- 
poslttos  of  the  property;  Shepherd  v.  Ware,  46  Minn.  177,  24  Am. 
3t  Bep.  214,  48  N.  W.  774,  holding  SUte  might  anthorlze  an  action 
to  determlna  diverse  claims  to  land,'  with  constructive  or  anbstl- 
rated  service,  and  the  Jadgment  would  affect  the  property  only; 
Lantry  v.  Parker.  87  Neb.  858,  S5  N.  W.  964,  holding,  under  the 
rode  of  Nebraska,  a  statutory  action  of  ejectment  may  be  brought 
against  •  non-resident  and  service  obtained  by  publication;  Kast- 
man  v.  Dearborn.  63  N.  H.  366,  holding  a  Judgment  by  default 
against  one  not  an  Inhabitant  of  State,  and  where  no  service  ex- 
c^  by  publication.  Is  not  In  personam,  and  only  affects  tbe  prop- 
erty stUched  on  tbe  writ:  Schwinger  v.  HIckok,  D8  N.  T.  286.  hold- 
ing that,  under  laws  of  New  York,  a  deficiency  Judgment  In  per- 
Booam  against  a  non-resident  mortgagor,  who  had  neither  appeared 
Dor  been  served,  was  void;  Thompson  v.  The  J.  D.  Morton,  2  Ohio 
SL  30,  69  Am.  Dec.  661,  distinguishing  between  proceedings  In  rem 
and  In  personam,  and  holding  no  personal  notice  Is  required  In 
former  case;  Burtners  v.  Keran,  24  Oratt.  61,  holding  that  the 
ract  that  a  defendant  bad  no  notice  of  a  suit  in  another  State,  was 
not  a  valid  objection  to  the  record  of  It  as  evidence  In  another  suit 
In  State  of  residence;  Atchison  v.  Bosalip.  8  Finn.  292,  holding  a 
Knit  by  attachment  without  personal  service,  was  In  rem,  and  would 
bind  only  tbe  property  attached  Id  bands  of  garnishee;  Bragg  v. 
Gaynor,  85  Wis.  484.  55  N.  W.  924.  21  L.  B.  A.  106  holding  that 
debts  owing  by  a  resident  to  a  non-resident,  are  property  within 
the  State,  which  can  be  subjected  to  equitable  Jurisdiction  of  State 
courts  In  action  against  tbe  non-resident  served  by  pnbllco.tion. 

Cited  also  In  dissenting  opinion  In  State  v.  Bosh,  118  Mo.  G3,  23 
S.  W.  203.  ai'guendo,  that  the  court  which  first  takes  cognizance 
of  a  case  acquires  the  right  of  control  of  the  "  res,"  which  no  other 
court  of  co-ordinate  Jurisdiction  can  Interfere  with. 

Jorladlctlon  having  been  acquired  against  tbe  person  by  service 
or  voluntary  appearance,  a  court  of  general  Jurisdiction  will  settle 
tbe  matter  In  controversy.  But  where  a  special  Jurisdiction  Is 
authorized  by  statute,  even  If  excused  by  a  conrt  of  general  Juris- 
diction. It  Is  limited  to  the  cases  enumerated  in  the  statute,  and 
the  power  of  the  court  operates  only  on  property  within  Its  Juris- 
diction, pp.  348.  349. 
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Glted  and  principle  applied  ta  Cosaltt  t.  BIscoe,  12  Ark.  98,  hold- 
ing tbe  sUowaoce  and  claasiflcatlon  of  a  claim  of  a  creditor  b7  the 
Probate  Conrt  ta  Jndldal,  and  cannot  be  set  aside  and  reclaealfled 
on  the  application  of  other  creditors;  BroghlU  v.  Lash.  3  O.  Greene, 
362,  where  service  of  notice  baa  been  made  by  publication,  proof 
of  due  pnbUcatloit,  as  required  b;  statnte,  muat  b«  made  before 
default  can  be  entered;  Seely  v,  Beld,  8  G.  Greene,  879,  holding.  If 
the  record  la  atlent  aa  to  aerrlce,  Jurladlctlon  will  be  presumed,  but 
If  It  shows  no  service,  there  la  no  jnrlsdlctJon;  De  Kraft  v.  Barney, 
80  Fed.  Cas.  1071,  holding  that  a  personal  Judgment  or  decree,  ob- 
tained In  any  State  of  the  Union  over  a  non-resident  who  has  not 
been  served  with  process  within  the  State,  or  voluntarily  appeared, 
has  no  extra-ten-ltorial  validity,  and  doea  not  come  within  the 
operation  of  article  IV  of  the  Constttntlon,  and  that  a  case  of  di- 
vorce la  embraced  within  tbe  principle;  AtcblaoD,  etc.,  B.  R.  v.  Mag- 
gard,  6  Colo.  App.  94,  39  Pac.  988.  holding  that  If  defendant  la  not 
served  and  does  not  appear,  the  case  becomes  essentially  a  pro- 
ceeding In  rem,  tbe  only  effect  of  which  Is  to  subject  the  property 
attached  to  payment  of  tbe  demand.  Ulted  In  general  discussion 
In  Oooper  v.  Sunderland,  S  Iowa,  123,  66  Am.  Dec  56,  on  presump- 
tions of  Jarlsdlctlon  In  courts  of  general  and  limited  Jurisdiction. 
^dlecUng  authorities. 

Distinguished  In  Cooper  v.  Snnderland,  3  Iowa,  129,  66  Am.  Dec 
01,  sa  not  supporting  the  doctrine  that  when  courts  of  general  jnri^ 
diction  exercise  a  special  and  statutory  authority,  their  acta  will  be 
Invalid  unless  tbe  authority  Is  strictly  pursued. 

Servloe  by  pabllcatlon. —  Every  departvre  from  the  rule  that  no 
man  shall  be  condemned  In  bis  person  or  property  without  notice 
and  an  opportunity  to  make  bis  defense,  by  a  proceeding  in  rem.  in 
which  a  publication  of  a  notice  Is  substituted  for  service,  should 
be  subjected  to  a  strict  legal  scrutiny;  Jurisdiction  is  not  to  be 
aasumed  on  the  general  ground  tbat  the  aubject-matter  of  tbe 
suit  Is  within  the  power  of  the  court,  p.  3S0. 

The  following  citing  cases  Indorse  and  rely  upon  this  doctrine: 
Baldwin  V.  Hale,  I  Wall.  283,  17  L.  534,  holding  Insolvent  Uws  of 
one  State  cannot  discharge  the  contracts  of  dtlsens  of  another 
State;  Ray  v.  Norseworthy,  23  WalL  136,  23  L.  118,  12  N.  B.  B.  166, 
holding  that  If  a  sale,  ordered  by  a  Federal  court  in  bankruptcy,  la 
to  pass  an  unincumbered  tlUe  to  property  previously  mortgaged,  It 
is  Indispensable  that  the  mortgagee  bave  notice  or  power  to  be 
heard;  Barle  v.  McVeigh,  91  U.  S.  610,  23  L.  401,  holding  tbat  un- 
der a  State  law  providing  for  service  by  posting  notice  on  nsnal 
place  of  abode,  a  notice  posted  on  a  house  seven  months  after  de- 
fendant had  left  It,  waa  bod;  Hart  v.  Sansom,  110  D.  S.  166,  28  Ik 
108,  S  B.  Ot.  588,  holding  that  n  decree  In  personam,  obtained  aftw 
constructive  service  by  publication,  will  not  be  recognised  oat  of 
the  State  where  made,  nor  Id  the  Federal  courts;  Lavln  v.  Emigrant. 
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etc„  Bank,  18  Btatcbr.  26.  1  Fed.  ess,  boldlng  that  &  determlnatton 
ot  tbe  fact  of  death,  Issue  of  letters  of  administration,  and  order 
for  distribntlon,  did  not  bind  tbe  Federal  courts  when  the  effect 
waa  to  deprive  a  party  of  bU  property  wltbont  due  process  of  law; 
Galpln  V.  Page,  1  Sawy.  330,  F.  C.  6,206.  holding,  as  to  service  by 
publication,  that  the  determination  of  the  court  that  service  has 
been  properly  made,  Is  conclnslve  on  collateral  attack;  Turner  v. 
Tomer,  44  Ala.  450,  holding  a  wife's  right  to  alimony  In  a  suit  for 
divorce  Is  not  affected  by  a  solt  by  the  husband  in  another  State,  to 
which  she  was  made  a  party  only  by  publication:  Comer  v.  Jack- 
son, 60  Ala.  385,  holding  that  service  on  Sunday  Is  merely  an  Ir- 
r«sularlty  wblch  may  be  pleaded,  bnt  does  not  render  a  Judgment 
by  default  void  or  reversible;  Jones  v.  Knox,  51  Ala.  370,  holding 
when  a  bankruptcy  discharge  Is  assailed  by  a  creditor  on  ground 
of  no  aodce,  notice  by  publication  will  be  presumed;  Borden  v. 
State,  11  Ark.  BBS,  holding  that  notice,  actual  or  Implied,  Is  abso- 
lutely necessary  to  the  validity  of  a  Judgment  against  the  person; 
Ctiaoncey  v.  Wass,  36  Minn.  24,  30  N.  W.  838,  holding  It  was  com- 
petent for  the  legislature  to  provide  that  an  action  to  enforce  pay- 
ment of  taxes  should  be  deemed  commenced  by  filing  the  list  and 
publishing  notice,  and  that  such  proceediag  was  due  process  of 
law;  WUllams  v.  Lowe,  4  Neb.  39S,  where,  In  a  suit  by  a  corpora- 
tion to  subject  shares  to  payment  of  an  assessment,  service  was  by 
pnbllcatlon,  held  the  purchaser,  after  decree  pro  confesso.  took  no 
title;  Newmarket  Bank  v.  BuUer,  45  N.  H.  238,  holding  that  a 
discbarge  mider  Insolvent  law  of  any  State,  was  uo  l>ar  to  an  action 
on  a  debt  due  to  a  citizen  of  another  State,  who  was  not  volun- 
tarily a  party  to  the  proceedings;  McCoy  v.  Crawford,  9  Tex.  366, 
holding  that  when  the  prescribed  mode  of  personal  service  was  by 
delivering  a  copy  of  the  writ  and  petition,  service  by  reading  It  to 
defendant  was  void;  WIteon  v.  Zeigler,  44  Tex.  660,  holding  that 
the  validity  of  personal  Judgments  on  service  by  publication  bad 
beea  nniunially  recognized  within  the  Jurisdiction  where  render«d; 
Oarrison  v.  Oheeney,  1  Wash,  Ter.  499,  503,  holding  that  service 
of  proceedings  In  chancery  must,  under  the  territorial  law,  be  In 
the  manner  provided  by  act  of  Congress  In  force  at  the  time.  Cited 
In  dissentliv  opinion  in  Gonklln  v.  Cunningham,  7  N.  Mex.  483,  38 
Pac.  181,  majority  holding  that  State  governor  had  power  to  re- 
move a  sberlfT  from  offlce  for  cause,  without  notice.  See  note  to 
2B  Am.  Dec.  SfiO,  on  what  demands  may  tm  discharged  under  State 
Insolvent  laws. 

Dlstlngnlahed  and  erroneously  cited  In  Nations  v.  Jofinson,  24 
How.  203,  16  L.  631,  holding  a  party  duly  served  with  notice  in  a 
mbordlnate  conrt,  cannot,  after  appearing  and  answering  and  se- 
curing  a  decree,  absent  himself  from  the  JnrtsdlctloD  of  the  aj^ 
pellate  conrt  and  complain  that  notice  of  the  appeal  was  served  by 
pabllcatlon;  Beyer  v.  Tmst  Co.,  63  Mo.  App.  B28,  holding  Oiat  a 
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petltloD  for  0.  personal  Judgment  against  a  stockholder  to  attach 
dividends,  required  notice  bj  summouB  to  make  th«  Judgmeot 
eOectlT«, 

B  How.  351-855,  18  L.  170.  UNITED  STATES  Y.  BRIGOa 

Statatoiy  construction  —  PubUe  Unds. —  Under  act  of  1881, 
where  tLe  enacting  clause  was  genei'al,  though  the  title  Indicated 
that  the  totentlon  was  to  protect  timber  reserved  for  naval  par- 
poses,  the  cutting  of  any  description  of  timber  trees  from  public 
lands  Is  indictable,  p.  355. 

Olted  and  principle  applied  la  Cutler  v.  Kouns.  110  U.  S.  728,  28 
L.  308,  4  S.  Gt.  278,  as  to  statute  of  Umltatloa  of  certain  actions, 
folding  the  general  rule  of  construction  was  subject  to  the  qoall- 
fl cation  that  general  words  would  be  construed  more  broadly 
than  specific  when  necessary  to  give  effect  to  the  meaning  of  the 
legislature;  United  States  v.  Stone,  49  Fed.  850,  holding  that  s 
criminal  prosecution  may  be  maintained  for  cutting  and  remov- 
ing timber  from  public  lands  of  the  United  States  for  purposes  other 
than  the  use  of  the  United  States  navy;  State  v.  Martinez,  11  La. 
Ann.  24,  saying  that  In  a  ball  bond  it  Is  not  necessary  to  describe 
the  offense  with  the  certainty  required  In  an  Indictment,  and  that. 
under  statute  prohibiting  sales  to  staves  without  their  master's 
consent,  of  specified  articles,  the  word  "commodity"  will  Include 
liquor:  Bearce  v.  Dudley.  88  Me.  416,  34  Atl.  261,  holding,  In  con- 
struing revised  statutes,  chapter  42,  sectloo  6,  the  word  "  timber  " 
Included  not  only  logs,  but  other  wood  products  suitable  for  com- 
merce or  mannfncture;  State  v.  Williams,  35  Mo.  App.  548,  hold- 
ing that  playing  base  ball  on  Sundays  Is  an  offense  against  the 
Missouri  Sunday  law. 

Distinguished  and  practically  denied  In  United  States  v.  The 
Helena,  6  Mcljcnn,  275.  F.  0,  16.342,  reversing  a  C,  26  Fed.  Cas. 
256,  prescribing  what  allegations  are  necessary  to  bring  a  case  un- 
der the  statute. 

Miscellaneous. —  United  States  v.  Stone,  43  Fed.  8B1,  holding  that 
In  an  Indictment  under  revised  statutes,  section  2461,  an  allega- 
tion of  "cutting  and  removing"  timber,  was  not  a  statement  of 
two  offenses  In  one  count 

8  How.  Mi6-366.  13  L.  172,  OAINBS  v.  NICHOLSON. 

Equitable  relief  —  Fraud. —  In  a  suit  to  set  aside  a  land  patent 
for  fraud,  a  decree  will  not  be  mode  unless  the  fraud  alleged  Is 
established  by  the  evidence.  Fraud  Is  not  to  be  presumed.  In  the 
absence  of  fraud,  the  question  la  one  of  conflicting  dtle  and  purely  of 
law.  p.  364. 

Cited  and  principle  applied  In  Lawrence  v.  Bowman,  McAll.  428, 
F.  C.  8,134,  holding  that  where  fraud  Is  alleged  an  Injunction  may 
be  granted  to  stay  the  trial  of  an  action  of  ejectment  at  law;  Blddle 
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BoggB  T.  Merced  U.  Co.,  14  Cal.  364,  holding  that  the  rights  of  a 
patentee  cannot  be  prejudiced  In  a  collateral  action  to  wUch  the 
patentee  Is  not  a  partj;  Henwood  t.  Jairls,  27  N.  J.  Eq.  ^8,  hold- 
ing where  a  complainant  has  a  distinct  gronnd  oC  equitable  relief, 
aside  from  hlB  defense  at  law,  he  will  not  be  obliged  to  abandon 
Ub  legal  defense  before  equity  will  enjoin  the  suit  at  law.  Olted 
In  dissenting  opinion  In  Gaines  v.  Hector,  26  Arh.  207,  majority  hold- 
ing that  a  judgment  based  on  a  properly  cancelled  certificate  of 
entry  will  not  be  enforced. 

School  lands.—  Under  statute  of  1803  the  dtle  of  Mississippi,  on 
the  estlogalshment  of  the  Indian  right  of  occupancy,  became  vested, 
If  vested  at  aJL  as  soon  as  the  snrreys  were  made,  and  the  sixteenth 
KctLon  Is  designated.  No  patent  Is  ever  Issued  for  these  school 
MCtlons,  pp.  361,  36EL 

Cited  and  rnliDg  applied  In  Cooper  v.  Hoberts,  18  How.  179,  16  L. 
840,  as  to  reservation  of  school  lands  In  Michigan,  holding  that 
vhen  the  public  lands  were  surveyed  and  marked  out  the  title  of  Uie 
State  became  a  legal  title  (but  note  tlie  principal  case  left  the  very 
point  In  doubt  whether  the  title  did  or  did  not  vest  In  the  State); 
Meehan  v.  Jones,  70  Fed.  4A,  holding  tliat  effect  of  the  treaty  of 
1S63.  with  the  Chippewa  Indiana,  as  to  the  reservation  "  set  apart " 
for  the  chief,  was  to  vest  the  title  In  him  on  selection  mada  with- 
out any  need  of  further  patent;  MIntner  v.  Shlrkj,  45  Miss.  38i(,  3S±, 
holding  that  If,  on  account  of  a  previous  appropriation  by  tb«  Uiittad 
States,  the  grant  for  school  lands  cannot  take  effect  on  the  six- 
teenth section,  then  the  tike  quantity  of  land  may  be  selected  else- 
where In  same  township;  Jones  v.  Madison  County,  72  Miss.  801,  IS 
So.  91,  holding  that  after  a  survey  of  the  Bectlona,  and  on  admission 
of  Mississippi  as  a  State,  the  title  and  control  of  tlie  sizteentb  sec- 
tton  la  vested  In  the  State;  Ferry  v.  Street,  4  Utah,  &34,  11  Pac.  574, 
boldlDg  that  sections  16  and  36  of  the  townships  in  Utah 
Territory  are  not  reserved  from  sale  under  the  gpneral  land  law, 
until  BDCb  sections  have  been  officially  surveyed;  United  States  ▼. 
Elliot.  7  Utah,  392,  26  Pac.  1118,  saying  a  reservation  of  land  for 
school  purposes  Is  In  effect  a  grant,  and  title  passes  as  soon  as  the 
lands  are  surveyed.  Cited,  arguendo,  In  Boss  v.  Board,  12  Wis.  43 
that  the  claim  of  the  State  to  Hen  lands  was  Ineffectual  to  pass  any 
specific  Interest  until  location  or  survey. 

Indian  treaties. —  Under  the  Dancing  Rabbit  Creek  treaty  with 
tbe  Choctaw  Indians,  the  persons  on  whose  behalf  reservations  yveve 
made  were  entitled  to  their  sections,  in  preference  to  any  other 
right  that  conid  have  been  previously  acquired  under  tbe  govern- 
ment.   No  prevloos  grant  of  Congress  conld  be  paramonnt,  p.  365. 

Cited  Id  Holden  v.  Joy,  17  Wall.  247,  21  K  SSS,  holding  that  the 
treaty  with  tbe  Cherokee  Nation  did  not  convey  the  neutral  lands, 
and  that  the  United  States  could  convey  same  by  patent;  Gaines  v. 


,.  Google 


»Hov.  S06-S8D  Notes  ou  U.  S.  uepotM.  b!>» 

Rector,  26  Ark.  1S3,  holding  that  the  United  States  has  the  fee- 
simple  of  the  land  occupied  by  the  Indian  tribes,  and  may  disregard 
the  Indian  right  and  convey  title  fee,  or  subject  thereto;  Laud  ▼. 
Kelm,  ES2  MlBa.  350,  holding  an  Indian  treaty  operates  as  a  grant  to 
the  reserree,  which  takes  effect  npon  the  partlcniar  parcel  when 
specified  and  located,  as  completely  as  If  assigned  by  the  treaty. 

Mlscellaneona —  Vlncenaes  Unlverrity  t.  State  of  Indiana,  14 
How.  280,  14  L.  421.  holding  that  In  prindpal  case  tbe  acts  of  Con- 
gress granting  the  land  to  the  State,  and  also  the  State  law  appoint- 
ing commlsBlonera  to  manage  the  land  bad  tteen  treated  as  valid  and 
eonsUtntlonaL 

e  How.  860-372,  13  L.  177,  BABROW  T.  BBAB. 

^terest  t»  damages. —  General  practice,  where  no  statute  or 
usage  to  tbe  contrary  exists,  Is  not  to  allow  Intercat  on  unliquidated 
damages  due  In  cases  of  ordinary  contract  p.  871. 

Cited  In  note  to  61  Am.  Dec.  278,  on  allowance  of  Interest  In 
general. 

0  How.  372-585,  18  L.  179,  HARRISON  T.  T08B. 

Btatntory  oonstruotioB. —  In  couBtmtug  a  peAal  statnte,  all 
reasonable  doubts  concerning  Its  meaning  should  operate  in  favor  of 
the  respondent  Where  penalties  are  to  be  recovered,  the  proof 
must  bring  tbe  transaction  within  both  letter  and  spirit  of  tli<'  luw. 
and  unally  show  a  plain  breach  of  both,  p.  878. 

Cited  and  ruling  applied  In  Gould  v.  Staple*,  2  Hask.  62S,  •  Fei 
162,  holding  the  penalty  for  not  depositing  ship's  papers  with  Uie 
consul  should  not  be  enforced,  when  tbe  master  was  prevented  by 
his  paramonnt  duty  to  the  ship,  from  going  to  a  neighboring  port 
to  tbe  consulate  there.  See  note  to  8  Am.  Dec  261,  on  tbe  rule  of 
statutory  construction  In  People  y.  Dtica  Ins.  Co.,  15  Johns.  358. 

Deposit  of  ship's  papttn. —  Under  2  Stat  208,  |  2,  the  master  of  a 
ship  ijelonglsg  to  citlien  of  United  States  is  required  to  deposit  with 
consul  bis  sea  papers,  wblcb  are  to  be  returned  to  him  only  on  his 
producing  hla  clearance  from  the  proper  officer  of  the  port,  and  com- 
pliance with  the  provisions  of  the  act  Pp.  378,  379. 

Cited  and  approved  In  Seldel  y.  Peschkaw,  27  N.  J.  L.  481,  dl»- 
cussing  duUes  of  consul,  and  holding  that  he  Is  a  representative  of 
the  United  State*  within  the  meaning  of  act  of  March  10,  1858,  and 
has  authority  to  itHminiatw  mm  oath. 

"Axiinl"  of  a  Tsasal  usually  means  her  coming  Into  port  for 
special  objects  of  bnalneaa,  and  remaining  there  ao  long  aa  to  r«» 
der  an  entry  of  the  vessel  requisite,  and  a  deposit  of  her  papers  witb 
a  conanl,  prudent  and  useful,  pp.  879,  880. 

The  following  citing  affirm  and  rely  upon  this  holding;  llarrfott 
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T.  Brtme,  S  How.  632, 13  L.  288,  boldlng  tb&t  revenne  abonld  be  col- 
loctod  from  tha  qnallt?  or  weight  of  the  merchandise  which  arrlTeo, 
L  e.,  U  Imported  —  notblng  1b  lmi>orted  till  It  comes  within  the  Umlts 
of  K  port;  Waring  v.  Mayor.  etc„  o(  Mobile,  8  WalL  120,  19  L.  346, 
holding  that  a  contract  Tor  pvrchaBe  of  gooiJs,  which  were  not  to  be 
at  the  risk  of  the  pnrctaaBer  ontll  dellrered  to  him  In  the  port,  did 
not  constltiite  the  purchaser  an  Importer;  United  States  t.  Tea 
Thousand  Glgars,  2  Cart  438.  F.  O.  16,460,  afflrmlng  a  decree  of  for- 
feltnre  of  goods,  bronght  Into  port  without  a  manifest;  The  Cargo 
ex  Lady  Essex,  89  Fed.  707,  holding  that  a  Teasel  drlren  asbore  b^ 
■tress  of  weather  has  not  "arrived"  within  the  limits  of  the  col-' 
lection  district;  The  Javlrena,  67  Fed.  156.  80  U.  8.  App.  219,  hold- 
ing that  a  vessel  anchoring  within  five  miles  of  mainland,  for  the 
pnrpoM  or  repairing  a  mast,  did  not  enter  a  port;  The  Ooqnitlam,  77 
Ped.  7tf ,  TSt  48  D.  8.  App.  113, 116,  holding  master  of  a  foreign  ves- 
seJ  doea  not  violate  revised  statutes,  section  3109.  bj  merely  bring- 
ing hit  vessel  within  limits  of  United  States  casnally,  and  without 
Intent  to  unload  or  take  In  cargo  there.  Cited  In  dlssenHag  opinion 
In  Keck  V.  United  States,  172  U.  S.  464,  19  8.  Ct.  265,  defining  Impor- 
tation of  goods  as  complete  when  brought  within  limits  of  a  port 
of  vitrj  witb  Intendoa  there  to  unload. 

Tb»  whole  statute  must  be  scrutinised  In  order  to  decide  on  the 
meaning  of  the  particular  parts,  p.  386. 

Kaater  of  Teasel  U  not  required  to  deliver  his  papers  to  a  coneul 
nnleas  arriving  with  a  view  to  entry  of  bis  vessel  for  the  transac- 
tion of  bnslneas,  and  stopping  so  long  as  to  render  such  entry 
proper,  p.  381. 

Cited  and  qnallBed  In  Gonld  v.  Staples,  2  Hash.  524.  B  Fed.  164. 
holding  that  If,  in  order  to  deposit  the  papers,  the  master  must  have 
been  absent  from  bis  ship  for  two  nights,  the  anchorage  and  loca- 
tion being  bad.  the  requirement  was  unreasonable  and  would  not  be 
•auctioned  by  the  court 

9  How.  386-390.  18  L.  185.  HILL  v.  UNITED  STATBS. 

A  aoreielgn  goveniment  cannot  ex  delicto,  be  amenable  to  Its 
own  officers  or  agents,  employed  under  Its  own  authority  for  the  ful- 
filment merely  of  Its  own  legitimate  ends.  p.  388. 

dted  and  principle  applied  In  Adams  v.  Bradley,  6  8awy.  221.  F. 
O.  48,  holding  that  the  appearance  of  the  district  attorney  or  attor* 
ney-geoeral,  on  behalf  of  the  State,  without  express  authority  of 
law,  does  not  give  Jurisdiction  over  the  State  as  defendant  in  an 
nctton;  Talbot  v.  Homer,  16  Gray,  432.  boldlng,  In  a  statute  taking 
prlTBta  property  for  public  uses,  a  provision  for  the  aaaessmeut  of 
damagea  and  payment  by  warrant  from  the  governor  Is  suffldeut 
provision  for  compensation  to  the  owners,  although  the  State  Is  not 
Uable  to  be  sned:  Ajnerican  Dock  Co.  v.  Trustees  of  PubUc  Schools. 
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S2  N.  J.  Eq.  439,  boldlng,  oo  a  suit  for  forecloenre  of  k  mortgage, 
glren  to  tbe  trnBteea  lor  support  of  pabUc  schools,  the  State  wa«  not 
rendered  liable  to  salt  lo  another  action  without  Its  consent;  Zim- 
merman T.  Canfield,  42  Ohio  St  468,  holdlns  that  the  solvencr  of 
the  State  and  her  municipal  snbdlvislone  Is  preanmed  In  the  absence 
ot  a  showing  to  the  contrarr. 

DIsttnKnlshed  In  Bash  v.  United  States,  8  Sawr-  326,  18  Fed.  628, 
holding  that,  npon  a  bill  of  review  to  correct  a  decree  gtve'ii  In  favor 
of  the  United  States,  process  ma?  be  serred  on  Its  attorney,  without 
anj  prevloas  direction  of  the  conrL 

Perpetnal  Injunction  against  ITultad  States  cannot  Issne  to  en- 
join proceeding  on  a  Judgment  obtained  by  them,  ns  the  govemmeat 
Is  not  liable  to  be  sued,  except  by  Its  own  consent,  given  by  law,  p. 
389. 

Tbe  followlDK  citing  cases  make  application  of  this  principle: 
Keeslde  v.  Walker,  11  How.  290.  IS  U  TOO,  where  mandamus  was 
refused  to  compel  secretary  of  the  treasury  to  credit  In  account  a 
Judgment  rendered  against  United  States;  United  States  t.  Bedford, 
e  WaU.  488,  18  L.  921.  holding  where  the  United  States  Is  plalntlfT. 
and  defendant  has  pleaded  set-off,  no  Judgment  for  any  ascertained 
excess  can  be  rendered  against  the  government;  United  States  v. 
Thompson,  88  U.  8.  489,  25  L.  195,  holding  State  statutes  of  limita- 
tion do  not  blod  the  United  States;  United  States  v.  Lee,  106  U.  & 
'207.  227,  27  L.  177.  ISl,  1  S.  Ct  250,  266,  reaffirming  the  principle 
tliat.  except  where  Congress  has  provided,  the  government  cannot 
l>e  sued;  Belknap  v.  Schlld,  161  U.  S.  17,  40  L.  601,  16  S.  Ct  446,  rul- 
ing that  the  United  States  cannot  be  enjoined  from  using  a  patented 
invention.  Its  officers  or  agents  are  personally  liable  though  acting 
imder  orders;  United  States  v.  Duncan,  4  McLean,  629, 12  III.  541,  F. 
C.  16,003,  holding  that  United  States  liens  do  not  disturb  speclQc 
liens,  nor  the  forfeited  lien  of  a  Judgment  but  doubting  whether 
It  applies  to  a  general  lieu;  Brlggs  v.  Light-Boats,  11  Allen,  170.  no 
action  at  law  can  be  maintained  against  the  United  States  in  their 
own  courts,  nor  will  a  bill  In  equity  lie  to  restrain  them  from  col- 
lecting a  Judgment  obtained  at  law,  even  on  the  ground  that  It  has 
since  been  paid;  American  Dock  Go.  v.  Trustees  of  PnbUc  Schools, 
32  N.  J.  Bq.  434,  holding  that  specific  performance  of  a  contract  with 
the  State  could  not  he  compelled  by  the  courts. 

Distinguished  In  Bush  v.  United  States,  8  Sawy.  S26,  13  Fed.  627, 
holding  that  a  bill  Of  review  may  be  brought  to  modify  or  reverse  a 
decree  g^ven  In  a  suit  In  equity  In  favor  of  the  United  States,  tor 
errors  apparent  on  the  face  thereof. 

8  How.  890-406,  18  L.  187,  TAZLOB  t.  UBBCHANTS'  FIBB  INS. 
OO. 
OSer  and  acceptance  —  Znanranc*. —  An    offer    prescribing    the 
terms  of  Insurance  la  to  be  deemed  a  valid  undertaking  to  be  bound 
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according  to  the  terms,  If  an  acceptance  la  transmitted  in  dne  course 
of  mall;  It  cannot  be  withdrawn,  unless  tbe  withdrawal  reacbes  the 
party  before  bla  reply  baa  been  tranamitted,  p.  400. 

The  followfng  ciUng  casea  affirm  tbia  rule  and  Tarioualj  apply  It: 
Patrfck  7.  Bowman,  149  U.  8.  424,  37  L.  794.  13  S.  Ct  816,  holding 
when  an  offer  la  made  and  accepted,  by  posting  a  letter  of  accept- 
ance, twfore  notice  of  withdrawal  Is  received,  tbe  contract  Is  com- 
plete, notwlthatandiag  a  letter  of  revocation  haa  been  mailed  be- 
fore the  letter  of  acceptance;  Paine  v.  Pacific  M.  L.  Ins.  Co.,  61  Fed. 
691,  10  U.  8.  App.  2S6.  holding  that  a  mere  proposal  for  a  life  policy 
waa  not  binding  until  accepted  by  the  company;  Schultz  v.  Phsnix 
Ids.  Co.,  77  Fed.  394,  holding  that  where,  after  correapondence,  the 
iDSorers  telegraphed  offer  to  Insure  for  specified  amount,  and  nam- 
ing premium,  a  written  acceptance  of  terms,  mailed  eame  day,  made 
a  completed  contract,  though  not  received  by  Insurera  till  next  day 
and  in  the  .interim  the  property  was  burnt;  S.  C..  on  rehearing,  80 
Fed.  343,  42  n.  &  App.  483,  holding  that  where  the  telegram  naming 
tbe  tenuB  referred  to  specific  forma,  and  the  letter  of  acceptance  In- 
closed forms  "which  they  trusted  would  be  satisfactory,"  there 
was  no  contract  until  the  forma  were  received  and  accepted;  Kemp- 
ner  v.  Cohn.  47  Ark.  527,  58  Am.  Rep.  779,  1  S.  W.  872,  holding  that 
an  nncommunlcated  revocation  la.  In  law,  no  revocation;  State,  etc.. 
Ins.  Aasn.  v.  Brinkley  Stave,  etc..  Co.,  61  Ark.  fi,  S4  Am.  St  Hep.  193, 
31  S.  W.  lEiS,  29  L.  B.  A.  713,  holding  contract  of  insurance  com- 
pleted by  application  to  local  agent,  forwarded  to  and  accepted  by 
tbe  company,  and  algnlng  and  mailing  of  policy  to  the  applicant,  and 
tbe  contract  la  governed  by  laws  of  tbe  business  domicile;  Union 
Central  L.  Ina.  Co.  v.  Pauly,  8  Ind.  App.  94,  35  N.  B.  192,  as  ao 
example  of  the  rule  that  there  may  be  a  valid  and  enforceable  con- 
tract of  insurance  without  payment  or  without  a  manual  delivery  of 
the  policy;  Wheat  v.  Croaa,  31  Md,  103,  104,  1  Am.  Rep.  29,  30,  hold- 
ing that,  until  QOtlce  of  withdrawal  of  an  offer  to  aell  actually 
reached  tbe  Intending  purchaser,  the  offer  was  continuing,  and  ac- 
ceptance thereof  completed  the  contract;  Brauer  v.  Shaw,  168  Mass. 
200,  60  Am.  St  Rep.  387,  46  N.  H.  618,  holding.  If  an  offer  Is  ac- 
cepted by  telegraph  before  a  telegram  revoking  it  haa  been  sent  the 
acceptance  being  received  before  the  revocation  of  the  offer  is  re- 
ceived the  offer  Is  outatandlng  when  accepted,  and  there  ts  a  com- 
pleted contract  collecting  authorities;  Wylle  v.  Bryce,  70  N.  C.  425, 
holding  that  a  promise  to  pay  a  note  presented  by  holders'  agent. 
If  holders  would  wait  a  specified  time,  waa  an  offer  continuing  for 
■neb  reasonable  dme  as  would  enable  the  agent  to  communicate  It 
to  his  principals  and  receive  their  reply;  Wallace  t.  Townsend,  43 
Ohio  SL  647,  54  Am.  Rep.  831,  3  N.  B.  604.  holding  that  until  some 
mctloc  U  taken  on  the  basis  of  promlacd  aubscrlptlon  It  may  be 
revoked,  death  of  the  promisor  before  the  offer  Is  acted  on  revokes 
tbe  offer;  Haaratick  v.  Fos,  »  Utah,  121,  S3  Pac.  263,  where  a  de- 
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ceaaud  had,  before  deatb,  made  B  written  offer  to  eell  certain  stock 
at  a  prlra  named,  wblcb  offer  was  accepted,  attliongb  the  stock  was 
not  to  be  delivered  for  forty  days,  held,  tbe  sale  was  complete  on 
acceptance  of  the  offer.  See  notes  to  99  Am.  Dec.  672,  and  to  32 
Am.  Rep.  40,  on  compleUon  of  contract  for  Insarance  b7  mailing  let- 
ter accepting  terms;  32  Am.  Rep.  5S,  oD  no  communicated  with- 
drawal of  offer  of  no  effect. 

Dlstiagulshed  In  HoUlDgswortb  v.  Germanla,  etc.,  Ins.  Go.,  46  Ga. 
297, 12  Am.  Rep.  G81,  holding  that  an  offer  to  cancel  policies  on  per- 
formance of  certain  conditions  by  the  Insurers,  bat  which  were  not 
complied  with.  Imported  no  cancellation;  Union  Central  L.  I.  Co.  t. 
Paaly,  8  Ind.  App.  96,  35  N.  B.  193.  holding  that,  onder  circumstan- 
ces of  tbe  case,  the  company's  agent  was  JasUfled  In  refusing  to  con- 
summate the  contract 

Offer  and  acceptance  by  eorrespondenoe. —  Knowledge  by  both 
parties  at  the  moment  they  became  bound  is  not  essential;  the  con- 
tract Is  complete  ou  the  transmission  of  the  acceptance  of  the  offer 
In  the  way  tbe  parties  themselves  contemplate,  not  at  the  time  the 
acceptance  is  received,  p.  401. 

Cited  and  principle  followed  In  Utley  v.  Donaldson,  94  V.  8.  45, 
24  L.  56,  where  parties  were  held  bound  to  sale  of  bonds,  with  Im- 
plied warranty,  by  unconditional  offer  and  acceptance  by  telegraph: 
Garrettson  v.  North  Atchison  Bank,  47  Fed.  B69,  boldlng,  irhere  a 
person  In  Golorado  telegraphs  to  a  bank  In  Mlssoorl,  asking  If  It 
will  accept  a  certain  cheque,  to  which  the  bank  agrees  by  telegraph, 
the  contract  of  acceptance  was  completed  In  Missouri,  and  Is  a 
Missouri  contract  See  note  to  S2  Am.  Rep.  44,  on  acceptance  of 
proposals  by  mail;  note  to  65  Am.  8t  Rep.  62,  on  contract  of  Insur- 
ance deemed  executed  where  tbe  acceptance  or  malUng  took  place. 

Offer  and  acceptance  bj  mall. —  The  nnaoaliQed  acceptance  b> 
one,  of  the  terms  proposed  by  the  other,  transmitted  by  due  course 
of  mall,  la  regarded  as  closing  the  bargain  from  the  time  of  trans- 
mission of  the  acceptance,  p.  402. 

A  large  number  of  dtlng  cases  have  affirmed  and  followed  this 
holding.  They  are.  In  part  as  follows:  Northwestern  Ins.  Co.  v. 
Blliott,  7  Sawy.  21,  6  Fed.  ^a,  holding,  when  a  Ufe  poUcy  was  Is- 
sued and  forwarded  to  local  agent  In  another  State  for  delivery, 
the  validity  of  the  contract  depended  on  the  laws  of  tbe  State  of 
delivery;  WInterport,  etc.,  Co.  v.  The  Schooner  Jasper,  1  Holmes, 
102,  F.  C.  17,808,  where  offer  by  letter  to  sell  wood  to  master  of  a 
vesesl  was  accepted  by  letter,  held,  the  title  vested  when  the  accept- 
ance was  mailed;  Id  tbe  Matter  of  Dodge,  9  Ben.  482,  F.  C.  3,948, 
holding  that  a  contract  to  purchase  negotiable  paper,  offered  by  a 
New  York  agent,  was  accepted  when  the  purchaser  In  QonnectlcDt 
mailed  bis  letter;  McDonald  t.  Chemical  Nat  Bank,  174  U.  &  620, 
19  8.  CL  790,  holding  that  a  letter  once  mailed  could  not  except 
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under  extnordlnary  ctrcnmBtaDces,  be  wltlidrawn.  It  was  In  the 
legal  cnstaxty  of  the  officers  of  the  goTeroment;  Andrews  t.  Schrel- 
ber,  98  Fed.  S69,  boldl&s  contract  completed  bs  teleirraphlc  accept- 
ance of  offer  by  telegram;  Hartford  Fire  Ina.  Oo.  y.  Parrlsh,  78  HI. 
168^  holding  It  la  not  Indispensable  that  a  written  policy  should  be 
issned  In  order  to  render  the  company  liable;  Haas  t.  Myers,  111 
n.  426,  58  Am.  Bep.  63S,  affirming  the  mle,  bnt  holding  If  anything 
(dse  la  left  to  be  settled  In  respect  to  an  offer  by  mall  or  telegraph, 
tbe  acceptance  of  the  offer  by  telegraph  will  not  complete  the  con- 
tract when  the  despatch  does  not  reach  its  desdnation;  Firemen's 
IDS^  Oo.  T.  Enessner.  164  lU.  280,  4S  N.  B.  Ml,  holding  that  a  parol 
promise  to  Issue  a  policy  upon  an  application  presented,  completes 
tbe  contract,  though  no  premium  la  paid;  Barr  t.  Ina.  Co.,  61 
Ind.  49S,  holding  that  tinder  an  ageot'e  contract,  made  contingent 
on  notlflcation  of  rejection  of  offer  and  Issae  of  policy,  no  notice  of 
rejection  was  received  and  no  policy  waa  Issued,  there  was  no  con- 
tract, and  the  company  was  not  liable;  Moore  t.  Pleraoo,  6  Iowa, 
203,  71  Am.  Dec  414,  holding  as  soon  as  an  offer  by  letter  is  ac- 
cepted, the  consent  Is  given,  and  the  contract  is  complete,  provided 
tbe  party  offering  was  then  alive;  Ferrler  v.  Btorer,  68  Iowa,  487, 
SO  Am.  Bep.  764, 10  N.  W.  280,  holding  where  a  proposal  Is  accepted 
by  letter  tbe  contract  la  complete  when  tbe  letter  fs  mailed,  pro- 
vided the  offer  Is  standing  and  the  acceptance  Is  made  within  a 
reaaonable  time;  Security  Fire  Ina.  Oo.  v.  Kentucky  M.  A  F.  Ins. 
Oo..  7  Bush,  88,  8  Am.  Rep.  303,  sustaining  an  ot^  contract  for  re- 
fnsorance;  Hntcheson  v.  Blakeman,  8  Met  (Ky.)  82,  holding  that 
tbe  letter  of  acceptance.  In  order  to  create  a  binding  contract,  must 
be  nnquallfled,  collecting  authorities;  Phoenix  Ins.  Oo.  v.  Ryland. 
60  Ud.  447,  16  AtL  111,  1  L.  R.  A.  5S0,  dlsUnguIahlng  between  con- 
tracts to  Insure,  and  policies,  holding  the  former  need  not  be  attested 
by  officers  and  seals  of  the  company,  notwithstanding  clause  In  cliar- 
ter  requiring  all  contracts  of  Insurance  to  be  In  writing;  Sanborn 
V.  Plremana'  Ins.  Co.,  16  Gray,  464,  77  Am.  Dec.  421,  to  same  point 
and  effect;  Lanz  v.  McLdnghUn,  14  Minn.  76,  saying  clear  accession 
on  both  sides  to  tbe  same  set  of  terms  must  be  sbown,  and  holding 
a  proposal  In  writing  to  sell  lands  must  be  accepted  la  writing; 
Belman  v.  Phcenix  M.  L.  Ins.  Co.,  17  Minn.  I&7,  10  Am.  Rep.  157, 
holding  that  when  the  Insurer  stgniQeB  his  acceptance  of  an  appli- 
cation for  Insurance  to  tbe  proposer,  and  not  before,  the  minda  of 
tbe  partlea  meet  and  the  contract  la  made;  Horn  v.  Western  Land 
Association,  22  Minn.  236,  boidlagtbe  passage  of  s  resolution  ap- 
pointing one  as  attorney  at  a  named  salary,  and  tbe  plalntltTs  let- 
ter of  acceptance,  constituted  a  complete  and  conaommated  con- 
tract 

ESlaewhere  tbe  ayllaboB  holding  Is  affirmed  and  relied  opon  as  fot- 
lewa:  Robertaon  v.  Oloud,  47  Miss.  210,  holding  tbe  revocation  of 
an  agency  by  letter  becomes  operative,  as  to  agent,  from  the  time 
tha  letter  is  received,  not  from  time  It  la  mailed;  Alabama  Life  Ins. 
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Co.  T.  Herron,  S6  HIbc.  646,  holding  acceptance  or  proposal  com- 
pleted by  roaUnc  out  of  policy  and  forwarding  It  to  agents,  who  de- 
llTered  It,  taking  note  for  premium;  Kelm  t.  Home  Motnal  P.  & 
M.  Ins.  Co.,  42  Mo.  41,  &7  Am.  Dec.  293,  lioldlng  the  acceptance  of  a 
proposal  to  Insure  Is  the  completion  of  the  negotiation,  the  accept- 
ance relates  bach  to  the  filing  of  the  application;  Lungstrass  v.  Ger- 
man ma.  Co.,  48  Uo.  204.  8  Am.  Bep.  101,  holding  the  then  prevail- 
ing (1871)  doctrine  v^as  that  the  contract  was  complete  whether 
acceptance  was  forwarded,  wlthont  reference  to  the  time  of  Its  re- 
ceipt; Daj  T.  Mechanics,  etc.,  Ins.  Co.,  88  Mo.  337,  S7  Am.  R«p.  423. 
holding  that  where,  by  the  terms  of  an  open  policy,  an  Insurance 
could  not  be  effected  until  the  holder  gave  notice  of  shipments  of 
property  to  the  company's  agents,  deposited  in  tlie  mail,  the  prop- 
i-rty  BO  shipped  was  Insured  under  the  policy  from  the  time  such 
notice  was  deposited;  Bggef  y.  Nesbiit,  122  Mo.  674,  43  Am.  St. 
Bep.  600,  27  S.  W.  386,  holding  that  the  acceptance  must  be  uncon- 
ditional and  In  atrlct  accordance  with  the  proposal;  Kstey  t.  Truxel, 
26  Uo.  App.  245,  holding  that  a  telegram  from  a  vendor  of  a  chattel 
to  the  purchaser,  agreeing  to  a  proposition  to  turn  It  over  to  a  third 
person  as  substituted  purchaser,  and  sent  while  the  chattel  was  in 
transit,  consummated  a  new  arrangement,  and  thereafter  the  chat- 
tel could  not  be  attached  by  a  creditor  of  the  original  purchaser; 
Abbott  T.  Sbepard,  48  N.  H.  17.  holding  a  contract  by  letter  Is  com- 
plete when  the  answer,  containing  the  acceptance  of  a  distinct 
proposition.  Is  dispatched  by  mall.  IC  done  with  due  diligence,  and 
l»efore  receipt  of  Intimation  that  the  otter  is  withdrawn;  Davis  v. 
insurance  Co.,  67  N.  B.  219,  34  Atl.  464,  holding  that  poUdee  made 
on  application  received  by  mall,  become  complete  contracts  when 
policies  were  deposited  In  mall  to  be  forwarded  to  the  brokers  from 
wbom  the  applications  were  received;  Hallock  v.  Insurance  Co.,  26 
N.  J.  L.  279,  282,  holding  that  the  at^  of  the  company  In  sending  a 
policy  to  their  ^ent  for  delivery  was  an  overt  act.  Intended  to  sig- 
nify that  the  policy  should  have  a  present  vitality;  Northampton 
Hut.  L.  S.  Ins.  Co.  v.  Tattle,  4U  N.  J.  L.  47fl,  as  having  overmled 
prevIouB  doctrine  of  the  necessity  of  the  communication  of  the  ac- 
ceptance to  the  proposer;  Bentley  v.  Columbia  Ins.  Oo..  17  N.  T. 
42S,  holding  there  was  no  contract  where  the  application  was  not 
received  nntti  after  tbe  loea  had  occurred,  although  in  course  of 
transmission;  Hacbeny  v.  Leary,  12  Or.  43.  holding  tbe  contract 
was  consummated  when  the  company  acted  on  the  proposal,  and 
Issued  the  policy,  and  defining  meaning  of  "  doing  insurance  bnst- 
ness"  within  statute  of  Kansas;  Otis  v.  Payne,  86  Tenn.  666,  S  B. 
W.  849,  holding  the  mailing  of  acceptance  of  olfer  to  sell  land, 
properly  addressed  and  stamped,  not  Its  receipt  by  vendor,  com- 
pleted tbe  contract;  Blake  v.  Insurance  Co.,  87  Tex.  163,  60  Am.  Rep. 
IT,  2  S.  W.  S70,  holding  further,  that  an  acceptance  by  malUng  does 
not  complete  the  contract,  unless  tbe  letter  Is  dniy  posted,  I.  e,,  prop- 
erly stamped;  McCully's  Admr.  v.  Phcenlx  U.  L.  Ina.  Co.,  18  W. 
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Ta.  784,  785,  789,  holding  that  where  nothing  remains  to  be  dona 
be  contract  Is  completed,  but  a  condition  that  a  contract  of  Insur- 
ince  shall  not  take  effect  except  upon  dellrcry  of  the  policy,  must 
ba  polormed  before  the  contract  is  complete. 

Bee  also  note  to  93  Am.  Dec.  S15,  on  when  contract  negotiated 
by  mall  or  telegraph  Is  consummated;  note  to  99  Am.  Dec.  669,  on 
place  where  acceptance  of  proposal  Is  mailed  la  place  of  contract; 
note  to  GR  Am.  St.  Rep.  47,  on  letters  and  telegrams,  aa  flnal  assent, 
determining  the  place  of  contract. 

Dtetmgnlehed  In  Lewis  t.  Browning,  130  Mass.  ITS,  showing  that, 
according  to  the  law  In  the  State,  the  contract  did  not  become  com- 
plete nnttl  the  acceptance  reached  the  person  making  the  offer,  col- 
lecting anthoritles  contra;  Wallln^ord  v.  Home  Mutual  F.  ft  M. 
Int.  Co.,  80  Ho.  Et5.  where,  after  proposal  made  for  Insurance,  the 
uceptance,  stating  terms,  was  not  communicated  to  the  proposer, 
held  no  contract;  Noyea  v.  Phcealx  L.  I.  Co..  1  Mo.  App.  590,  holding 
that,  whether  agreement  specifled  the  policy  was  to  run  from  the 
date  of  the  countersigning  by  the  company's  agent,  there  was  no 
contract  nntll  so  countersigned;  MIsselhom  v.  Life  Assn..  30  Mo. 
App.  589,  where  the  application  form  provided  for  no  contract,  until 
actual  payment  of  dues  and  delivery  of  a  signed  certlflcate,  held, 
there  could  be  no  recovery  If  the  person  assured  died  before  the 
certlflcate  waa  written  and  transmitted  for  delivery;  Matkin  v. 
Enlghta  of  Honor,  62  Tex.  303.  27  Am.  St.  Rep.  8S9.  18  B.  W.  307, 
where  an  elected  member  was  reautred  to  be  initiated  within  a 
■pedfled  time  after  notification  of  his  election,  and  died  before  being 
QoUfled.  or  Initiated,  held,  that  by  hla  election  be  w&a  not  a  member 
entitled  to  rights  B«  an  insured. 

Paymeoit  of  Inauranee  premium. —  Transmission  of  a  cheque  for 
the  premium  by  mail,  according  to  the  directions  given,  amounts,  in 
Jndgment  of  law,  to  receipt  of  the  cheque  by  the  company  or  Its 
■gent,  p.  403. 

Cited  and  ruling  applied  In  Home  Ins.  Co.  v.  Oilman,  112  Ind.  13, 
13  N.  B.  121,  holding  that  credit  of  the  premium  in  account  by  agent, 
or  exteneiou  of  credit  by  agent  to  assured,  or  receipt  of  premium 
by  agent,  was  sufficient  to  support  the  policy;  Trager  v.  Lonlslana 
Eqnltablc  L.  Ins.  Co.,  81  La.  Ann.  230,  holding  that  a  condition  that 
tbe  Inannuice  ahall  not  be  binding  until  payment  of  the  premium.  Is 
<Hie  that  the  Insurer  may  waive,  and  how  waiver  may  be  CHtab. 
llahed;  White  v.  Connecticut  Ins.  Co.,  120  Moss.  3S3,  holding  that  a 
proved  course  of  dealing  between  company's  agent  and  broker,  of 
Keating  tbe  Individual  credit  of  the  latter  aa  payment  of  pre- 
miums, was  sufficient  to  perfect  tbe  policy;  Union  Cent  L.  Ins.  Co. 
v.  Taggart,  55  Minn.  06,  43  Am.  Bt  Rep.  475.  56  N.  W.  5S0,  where  a 
company  delivered  a  policy  and  took  the  insured's  promiasory  notes 
for  the  premium,  held,  they  must  be  deemed  to  have  accepted  tbe 
Dotea  aa  payment;  Hallock  v.  Insurance  Co.,  26  N.  J.  L.  2S3,  holding 
Vol.  IV  — 55 
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that  tf  premlnm  Is  tendered  wltb  application,  and  agent  offen  to  con- 
sider It  as  paid  nntll  policy  Is  delivered,  It  Is  to  be  deemed  as  paM 
at  time  of  tender;  Palm  t.  Medina  Fire  Ins.  Co.,  20  Oblo.  S3&, 
wliere  a  contract  has  been  made  wltb  agent,  and  appllcatlOD  wltb 
deposit  aent  to  tbe  companf.  the  company  la  liable,  atthOQgh  tbe 
loss  occurs  before  tbe  airlTal  of  tbe  application. 

Insorance. —  Proof  of  loas,  wben  reqnlred  to  be  famished  within 
a  reasonable  time,  Is  a  condition  precedent  to  paymeat,  and  If  not 
fnrnletied,  the  objection  wonld  be  fatal  to  recovery,  p.  403. 

Cited  in  California  Sav.  Bank  v.  American  Surety  Co.,  87  Fed. 
123,  holding  that  a  condition  In  a  fidelity  Insurance  bond  requiring 
notice  of  loBB  was  a  material  sUpnlatloa,  and  a  condition  precedent 
to  recovery. 

Waiver  of  proof  of  loss.—  Wbeo  payment  is  resisted  on  ground 
of  no  contract,  this  operates  as  a  waiver  of  tbe  neceseltr  for  pro- 
duction of  prellmlonry  proof  of  loss,  p.  403. 

The  dtatJouB  collect  a  targe  numtier  of  cases  following  tbla  ml- 
Ing,  and  others  relying  upon  It  in  holding  various  other  act«  to 
amount  to  a  waiver.  It  Is  followed  by  Knickerbocker  Life  Ins.  Go. 
T,  Pendleton.  112  O.  8.  709,  28  L.  870.  6  8.  Ci.  320,  holding  there  to 
be  such  waiver  where  the  Insurer,  on  being  notified,  denies  all  Uabll- 
i^:  ITnthank  v.  Traveller's  Ins.  Co.,  i  Biss.361,  F,  O.  I6,79S,  in  action 
OB  accident  ]>oIlcy,  where  tbe  insurer,  by  letter,  refused  payment 
on  other  grounds  than  the  omission  to  give  tbe  notice  required  by 
the  policy;  Norwich,  etc..  Transportation  Co.  v.  Western  U&ss.  Ina. 
Co.,  6  Blatchf.  249,  F.  C.  10,303,  34  Conn.  570.  in  an  action  on  fire 
policy,  where  insurers,  after  notice  of  loss,  and  before  plalntllfs 
were  bonnd  to  prevent  proofs,  denied  all  liability;  TImayeuls  t. 
Union  Untnal  L.  Ins.  Co.,  22  Blatchf.  410,  21  Fed.  227,  where  In- 
surer alleged  payment  of  policy  to  a  third  party,  and  failed  to 
specify  objections  to  form  or  substance  of  an  affidavit  of  de&th  fur^ 
nished;  Equitable  LIfs  Ass.  Soc.  v.  Winning,  S8  Fed.  540,  le  U.  S. 
App.  ITS,  holding  that  a  declaration  of  Intention  to  forfeit  a  life 
policy,  If  premium  were  not  paid,  and  after  default  a  declaration 
of  forfeiture  and  entry  on  tbe  boobs  as  lapsed,  were  competent  to 
establish  waiver;  Insurance  Co.  v.  Joboson,  70  Fed.  796.  87  V.  S. 
App.  418,  where  a  marine  Insurer  rejected  an  abandonment  with  an 
offer  of  any  required  further  assurance  of  title;  Firemans'  Ins.  Ca 
T.  Orandall,  88  Ala.  IS,  holding,  that  If  underwriters  mean  to  insist 
on  formal  delects  In  preliminary  proof,  they  must  apprise  the 
assured  of  the  defect,  and  refuse  payment  on  that  ground,  their 
neglect  will  be  deemed  a  waiver;  Commercial  Fire  Ins.  Co.  v.  Allen, 
80  Ala.  B7T,  1  Bo.  206,  offer  by  the  Insurer  to  pay  a  specific  sum, 
and  denial  of  liability  for  some  of  the  articles,  as  not  covered  by  tbe 
policy,  held  to  authorise  an  Immediate  suit;  Home  Protection,  etc, 
T.  Atoj,  8B  Ala.  8SI,  7  Am.  St  Rep.  ST,  D  So.  140,  creatloD  of  be- 
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W  bit  parment  of  premlnm  might  be  delayed  until  demauiled. 
Wta  walTer  of  right  to  demand  a  forfeiture;  Central  Cltj  InB.  Co. 
I.  OilH,  8B  Ala.  S68,  11  Am.  St  Rep.  '88,  6  So.  84,  boldtng  that 
HQei  l>  not  tlie  eqnlvalent  of  proof,  and  fallare  to  demand,  la  not, 
PON,  nlrer  of  rights  to  proof;  OemtBn  Ins.  Co.  v.  Gibson,  53  Ark. 
Wl,  14  8.  W.  674,  denial  of  aU  llablUty  on  ground  of  forfeiture  for 
inbi^eMBtatioii  in  the  application;  Gold  v.  Sun  Ins.  Co.,  78  CaL 
214  U  Pac.  787,  when  defendant,  repndlatlnK  Its  contract,  refused 
•»  RDflw  tlie  poller!  Hartford  Ina.  Co.  t.  Smith,  8  Colo.  425,  where 
Ou  prBUml&aiT  proofs  were  objected  to  on  specified  grounds,  held, 
tlutt  itatements,  made  with  an  offer  of  compromise  by  tbe  Insurer*! 
v^Joster,  sent  out  to  adjust  different  loss,  and  without  autborlty, 
4u  not  tdnd  the  Insurer  and  there  was  no  waiver;  Pbenlz  Ins.  Co. 
>.  Stocks,  148  la  886,  86  N.  K  412,  holding,  tbat  under  a  poller 
^nitalnlng  as  arbitration  devise,  a  refusal  to  allow  the  claim  on 
Vntinda  not  susceptible  of  arbitration,  was  a  waiver  of  tbe  coadt- 
Von;  New  Bnglftnd,  etc.,  Ins.  Co.  v.  Boblneon.  25  Ind.  639.  when 
the  company  refused  to  Issue  the  policy  on  an  oral  contract  It  was 
not  iiecessar7  the  complaint  should  be  Bi>eclal  and  show  compliance 
with  the  conditions;  Commercial  Union  Ass.  Co.  t.  State,  118  Ind. 
3S6,  Ifi  N.  B.  620,  on  delivery  of  proofs  to  Insurer's  agent,  who  de- 
nies valtdlty  of  contract  or  asserts  cancellation,  there  is  a  waiver 
of  objectlooB  to  the  proofs  furnished. 

Elsewhere  It  Is  approved  and  applied  by  the  following:  Ayres  v. 
Hartford,  etc.  Ins.  Co.,  17  Iowa,  192,  8D  Am.  Dec.  G(>3,  while  mere 
sDoice  win  not  amount  to  waiver  of  defects  of  proof,  an  objection 
OD  one  specific  groand  operates  as  a  waiver  of  all  other  defects; 
Carson  v.  German  Ins.  Co..  62  Iowa,  440,  17  N.  W.  0G3,  where  proofs 
were  to  be  Cumlsbed  within  thirty  days,  but  within  that  time  the 
company  alleged  cancellation  before  the  loss,  and  denied  all  liabil- 
ity, bdd,  there  was  a  waiver  of  proofs;  Stoltenberg  v.  Continental 
Ins.  Co..  106  Iowa,  666,  76  N.  W.  835,  holding  a  policy,  conditioned 
to  be  Told  If  vacant  or  unoccupied,  was  InvalldateU  where,  nt  time 
of  loss,  tt  had  been  vacated  by  one  tenant,  and  not  occupied  by  a 
nbseqnent  lessee,  and  that  If  agent  had  authority  to  deny  any  lia- 
bility, proof  of  loss  was  uselees;  Cobb  v.  Insurance  Co.,  11  Jina.  08,  a 
Kfnsal  to  pay  the  loss  on  the  ground  of  circumstances  attending 
Ibe  fire,  with  request  to  bring  suit;  Citizens'  Fire  Ins.,  etc.,  Co.  v. 
Doll,  86  Ud.  101,  6  Am.  Sep.  364,  a  letter  from  the  Insurer,  objecting 
to  tbe  proofs,  and  expressly  not  waiving  any  rtghta  under  the  pot- 
ley,  while  denying  any  responsibility,  held  not  a  waiver  of  right  to 
proof;  Franklin  nre  Ins.  Co.  v.  Chicago  ice  Co.,  86  Md.  118,  11  Am. 
B^L  47B,  holding  that  a  stlpulatton  that  nothing  except  an  expresn 
agreement  Indorsed  on  the  policy,  should  be  a  waiver,  of  any  con- 
dltton  did  not  apply  to  the  preliminary  proofs,  and  tbat  by  falling 
to  object  to  the  proofs  offered,  the  waiver  was  estopped;  Rokes  v. 
Amaaon  Ins.  Co.,  61  Ud.  521.  34  Am.  Rep.  324.  collecting  authorl- 
Uca,  holding  the  Insurer  la  estopped  when,  knowing  the  proofs  have 
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not  been  famished  wlthla  time,  be  so  acts  as  fairly  1o  lead  tbe 
assured  to  bellere  tbat  be  still  recognizes  tbe  policy  as  binding* 
Tbwlng  T.  Great  Western  Ins.  Co.,  Ill  Mass.  HO.  boldlng.  tbat 
when  an  Insurer,  with  knowledge  of  a  clahn,  rests  bis  defense 
wbolly  on  other  grounds,  be  Is  deemed  to  bave  waived  all  objections 
to  tbe  notice  and  proofs  of  loss;  Sims  t.  State  Ins.  Co.,  47  Mo.  61, 
4  Am.  Rep.  314,  where  tbe  insurer  received  a  certificate  of  loss, 
made  out  by  Its  agent,  and  sworn  to  by  same  person  as  agent  for 
insured,  and  made  no  objection  to  it  until  tbe  trial,  and  placed  the 
refusal  to  pay  on  other  grounds,  held,  the  company  were  bound; 
Balle  T.  St  Joseph  F.  ft  M.  Ins.  Co.,  73  Mo.  387,  a  company,  dis- 
claiming Uability  on  a  verbal  contract  for  a  policy  by  Its  agent,  can- 
not, afterwards,  defend  on  the  ground  tbat  proofs  of  loss  were  not 
fumlsbed  In  time;  Illcka  v.  Empire  Ins.  Co.,  6  Mo.  App.  261,  holding 
tbat  where  proofs  were  objected  to  and  corractjona  required  with  a 
promise  to  receive  tbem  when  corrected,  and  the  Insured  fulfilled 
tbe  required  conditions,  the  time  limit  must  be  held  waived;  La 
li'orce  T.  Williams  City  Ins.  Co.,  43  Mo.  App.  62S,  holding  tbat  there 
was  a  waiver  of  tbe  Umellnese  of  the  notice,  where  the  Insurer,  on 
a  late  proof,  asserted  non-llablllty  on  the  ground  that  there  had 
been  no  flre;  Crenshaw  v.  Insurance  Co.,  71  Mo.  App.  60,  holding  no 
notice  under  an  accident  policy  was  reqnli-ed  when  the  insurer  de- 
nied all  liability  on  tbe  ground  of  no  injury;  Neb.  &  la.  Ins.  Co.  v. 
Selvers,  27  Neb.  IS50,  48  N.  W.  353,  holding  tbat  in  action  on  a  parol 
contract  to  Insure,  It  la  unnecessary  to  allege  or  prove  service  of 
proof  of  loss  wlthla  time  nsually  limited  by  the  company  In  Its 
printed  forms  (note  the  principal  case  is  here  mlsclted  as  author- 
ity for  the  proposition  tbat  failure  to  Issue  a  policy  pursuant  to  a 
parol  contract  Is,  per  se,  a  waiver  of  notice);  Phoenix  Ins.  Co.  v. 
Meier,  28  Neb.  132,  44  N.  W.  99,  afilrming  rule  that  denial  of  the 
contract  of  Insurance  Is  a  waiver  of  tbe  right  to  Insist  on  failure 
of  proof  as  a  defense;  Phcenlx  Ins.  Co.  v.  Bacbelder,  82  Neb.  495, 
29  Am.  St  Rep.  446,  49  N.  W.  218,  and  Omaha  Fire  Ina.  Co.  v. 
Dlerks,  48  Neb.  485,  486,  61  N.  W.  743,  744,  and  Omaha  Fire 
Ins,  Co.  y.  Dlerks,  43  Neb.  672,  61  N.  W.  746,  to  same  effect,  the 
last  case  saying  tbe  defense  that  policy  was  not  In  force  at  the  time 
of  tbe  loss,  and  bad  never  been  In  force,  was  utterly  Inconsistent 
with  defense  of  want  of  notice  of  the  flre;  Baach  v.  Humboldt 
Mutual  F.  &  H.  Ins.  Co.,  86  N.  J.  Ej.  483.  stating  modem  rule  to  be 
that  If  Insurer  means  to  Insist  on  formal  defects  In  proofs,  be  must 
notify  aaaored,  or  put  bis  refusal  on  tbat  ground  as  well  as  others: 
Jones  V.  Mechanics'  Fire  Ins.  Co.,  36  N.  3.  L.  36,  IS  Am.  Rep.  411, 
holding,  If  insurers  are  silent  as  to  defects  in  proofs,  or  object  on 
other  grounds,  It  la  evidence  of  waiver. 

The  remaining  cases  Following  the  syllabus  holding  are:  Bum- 
atead  t.  Dividend  Mutual  Ins.  Co.,  12  N.  T.  97,  holding  that  a  clear 
Intimation  of  a  defense  on  the  merits  was  aa  admission  that  the 
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proofs  were  snfflclent;  Goodwin  v.  Maeaachueetts  Mut  L.  Ins.  Co., 
73  N.  T.  491,  where  the  parties  were  mlBled  by  statements  of  the 
agent,  and  Indnced  not  to  put  In  proofe,  held,  the  Insurer  watved  any 
objection  as  to  tbe  time  of  fumlBhlng  proofs,  ajid  waa  estopped 
from  Interposing  any  such  defense;  Armstrong  v.  Agricultural  Ins. 
Co.,  130  N.  T.  666,  29  N.  E.  992,  holding  tbat  Insurers  had  not  waived 
their  rights  by  objecting  to  proofs  made  Iij-  a  person  not  the 
owner:  Protectloii  Ins.  Co.  v.  Harmer,  2  Ohio  St.  476,  SO  Am.  Dec 
706,  where  objections  to  the  proofs  were  taken  for  first  time  at  the 
trial,  and  claimant  had  been  distinctly  told  the  claim  would  be 
detennlned  on  the  merits,  held,  the  proofs  could  not  be  objected  to; 
Buckley  v.  Garrett,  47  Pa.  St.  213,  where  receipt  for  many  years  of 
premiums  on  a  policy,  held  to  be  waiver  of  a  proviso  restricdn^ 
alienation  without  coosent;  Stickley  v.  Insurance  Co.,  87  S.  C.  70,  10 
8.  E.  28S,  holding,  where  some  proof  of  loss  Is  furnished,  of  which 
the  insurer  does  not  complain  at  tbe  time  of  Its  receipt,  but  denies 
any  contract,  fnll  proof  Is  waived;  Sun  Mutual  Inn.  Co.  v.  Mattlngly, 
77  Tex.  164,  13  S.  W.  1016.  holding  that  where  proofs  were  fur- 
nished, a  letter  objecting  to  their  sufficiency,  and  denying  any  re 
eponalbUlty,  was  a  waiver  of  the  proof  of  loss;  T.  M.  L.  Ins.  Co.  v. 
Brown,  2  Posey,  162,  sustaining  InstructloD  to  Jury  that  denial  of 
llablUtr  bj  tbe  Insurers  waives  proof  of  loss;  Walker  Bros.  v.  Con- 
tinental Ins.  Co.,  2  Utah,  336,  holding,  where  tbe  Insurer  refused 
payment,  and  denied  liability,  but  not  on  ground  of  insufficient  or 
defective  proofs,  salt  could  be  commenced  at  once;  Harris  v.  Chip- 
man,  9  Utah,  106,  33  Pac.  243,  holding,  where  a  purchaser  makes 
an  objection  to  the  title,  be  cannot,  after  litigation  has  begun, 
change  his  position  by  making  a  different  objection;  Walsh  r.  Ins. 
Co.,  S4  Vt  369,  holding,  after  proof  furnished  by  tbe  wife  of  the 
assured,  a  notiflcatlon  to  plsintlff  that  insurers  "  did  not  Bnd  tbe 
tlUe  satiBfactory,"  was  a  waiver  of  defect  In  tbe  preliminary  proof; 
West  Rockingham  U.  F.  Ins.  Co.  v.  Sheets,  26  Gratt  SOS,  holding 
that  when  a  company,  on  being  informed  of  a  flre,  decides  on  spe- 
dflc  grotmds  that  the  Insurance  Is  not  valid,  this  is  a  waiver  of  alt 
objections  to  sufficiency  of  proofs;  Sheppard  v.  Insurance  Co.,  21  W. 
Va.  S83.  where  a  denial  of  liability,  before  any  preliminary  prooft 
ar«  made,  and  before  the  time  for  making  proof  expires,  held  a 

Cited  also  In  dissenting  opinions  in  Connecticut  Fire  Ins.  Co.  v. 
Hamilton,  EO  Fed.  2%.  16  U.  S.  App.  866,  majority  holding  where  a 
policy  required  appraisal  of  a  loss,  receipt  of  proofs  without  objec- 
tion, and  failure  to  demand  an  appraisal,  held  a  waiver  of  objec- 
tions to  the  proof;  Flremans'  Ins.  Ca  v.  Crandall,  83  Ala.  18,  argu- 
endo, that  unless  the  refusal  was  an  nnqnall&ed  denial  of  llablU^, 
it  was  not  a  waiver  of  proof. 

Whan  aa  Inattraoce  eompnnjr  refuses  to  Issne  a  poUcy,  the  In- 
sured may  resort  to  a  court  of  equity  to  compel  delivery  of  the 
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poUcj,  either  before  or  after  the  happening  of  tbe  loae,  and  tbe  court 
may  proceed  to  give  final  relief,  p.  405. 

Upon  this  point  also,  the  principal  case  la  a  great  leading  au- 
thority. The  foregoing  rule  IB  affirmed  and  relied  upon  by  tbe 
tollowlDg  Federal  citing  cases:  Commercial  M.  M.  Ins.  Go.  v.  Union 
M.  Ins.  Co.,  19  How.  323,  16  Jj.  S38,  holding  that  a  tender  of  a  pre- 
mium note  was  snfflcient  to  maintain  an  action  for  non-dellTery  of 
policy;  Barnes  t.  Home  Ins.  C!o.,  9i  D.  8.  631,  24  L.  301,  suBtalning 
contract  for  a  policy  of  Insurance  by  correspondence,  and  directing 
decree  for  Issue  of  policy,  and  for  payment  of  tbe  loss,  with  Interest 
and  coBte;  Humphrey  v.  Hartford,  etc.,  Co.,  16  Blatcbf.  37,  F.  G. 
0,874,  holding  tbat  on  a  complaint  setting  up  contract  to  Insure,  and 
to  issue  a  policy,  and  alleging  breacb,  and  claiming  damages,  plain- 
tiff can  recover  at  law  as  if  suing  on  the  policy:  8.  C.,  p.  511,  F.  C. 
6,874,  appeal  after  retrial,  to  same  point  and  effect;  also  holding 
that  a  Talld  contract  of  insurance  could  be  made  by  parol;  Blschoffs- 
belm  T.  Baltzer,  22  Blatchf.  283.  20  Fed.  6S1,  holding  a  suit  in 
equity  will  lie  to  set  aside  a  purcbase  of  bonds  made  through  agents, 
tbe  agents  being.  In  fact,  the  sellers,  tbe  bonds  being  worthless,  and 
tbe  transRCtloQ  not  ratified  by  the  principals;  Berry  t.  OInaca,  6 
Sawy.  894,  6  Fed.  481.  refusing  relief  in  suit  to  recover  the  price 
of  land,  and  establish  render's  lien  against  subsequent  purcbasers 
at  execution  sale;  First  Nat  Bank  t.  Bohne,  8  Fed.  116,  sustaining 
equitable  Jurisdiction  to  subject  real  estate  to  payment  of  a  Judg- 
ment, and  enforce  contribution  from  tbe  belrs  wltb  different  llablt- 
itlea;  Fltton  t.  Fire  Ins.  Assn.,  20  Fed.  767,  holding  an  agreement  to 
pay  tbe  premium  at  tbe  rate  speclDed  to  be  a  sufficient  considera- 
tion to  make  it  enforceable  in  equity;  S.  C.  after  trial  of  Issues  of 
fact  by  Jury,  25  Fed.  881,  holding,  la  a  case  of  au  agreement  for 
insurance  by  agents  of  various  companies,  to  be  set  forth  In  policies 
to  be  tbereafter  executed,  equity  would  ascertain  tbe  amounts  to 
be  paid  by  each  company  and  decree  payment;  Western  Assnr.  Go. 
T.  Ward,  7B  Fed.  841,  41  U.  8.  App.  443,  sustaining  a  bill  to  reform 
a  fire  policy,  so  as  to  recognize  mortgages,  and  for  a  decree  for  tbe 
amount  of  tbe  loss;  Springfield  Milling  Go.  t.  Barnard,  etc.,  Ck>..  49 
D.  S.  App.  448,  reversing  S.  C,  81  Fed.  266,  holding,  is  an  action  to 
foreclose  a  mechanic's  bill,  that  a  cross-bill  for  damages  for  non- 
fulfilment  of  the  contract  and  Injury  to  property,  was  correctly 
brought;  Old  Ooloay  Trust  Go.  t.  Dubuque  Light  Oo„  89  Fed.  810, 
refusing  a  recognUance  of  land  sold,  where  rights  of  innocent  third 
parties  Interveued. 

Btate  court  dtlng  case*  relying  upon  the  syllabus,  are:  Home 
Ins.  Oo.  T.  Adler,  71  Ala.  624,  In  action  at  law  on  parol  contract  of 
insurance,  clUng  principal  case  as  one  In  equity  for  specific  per- 
formance of  like  contract;  Commercial  Pire  Ins.  Co.  v.  Uorrls,  106 
Ala.  506,  18  So.  86,  holding,  that  under  an  agreement  to  renew  an 
existing  policy  without  any  change  In  terms,  equity  would  compel 
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fzecntlon  of  a  poller  with  all  the  provisions  of  the  exiatlDg  con- 
trmct;  Sonrwine,  etc.  v.  Knights  of  Pythias,  12  Ind.  App.  463,  M 
Am.  8L  Rep.  037,  40  N.  E.  647.  holdlDg,  that  In  equity,  relief  woold 
be  granted  to  compel  the  society  to  transfer  a  deceased  member 
to  another  class  In  the  order,  the  deceased  having  done  all  that  was 
required  of  him  for  that  parpoae  In  hla  lifetime;  City  of  Davenport 
T.  PeOTlK  Marine,  etc.,  Ins.  Co..  17  Iowa,  288.  holding,  that  where 
there  was  an  agreement  for  Insurance,  bettveen  agents  of  the  par- 
tles,  of  premises  destroyed  the  following  day.  a  policy  issued  on 
the  next  day  was  valid,  and  binding;  Security  Fire  Ins.  Co.  v.  Ken- 
tucky M.  &  F.  Ins.  Co.,  7  Bush,  86,  3  Am.  Rep.  303.  anstalnlnK  an 
oral  G<Kitract  of  relnstirance:  Fidelity  ft  Caaualty  Co.  t.  Ballard, 
48  8.  W.  1076  (Ky.),  sustaining  a  parol  agreement  that  the  Insnr- 
ance  applied  for  should  be  Id  force  until  the  application  was  re- 
jected; Equitable  Gae  Light  Co.  v.  Baltimore  Coal  Tar,  etc.,  Co.,  03 
Md.  298,  holding  that  equity  would  enforce  production  of  a  contract 
(rauduleutly  withheld,  or  the  due  and  proper  execution  of  a  con- 
tract, If  fraudulently  delayed,  if  the  contract  could  be  specifically 
enforeed;  Miller  v.  Aldrlch,  31  Mich.  420,  a  stipuUUon  for  insurance 
In  a  mortgage  Is  binding  on  the  mortgagor,  and  all  taking  through 
blm,  with  notice,  and  is  enforceable  in  equity;  Mich.  Pipe  Co.  v. 
Insurance  Co..  92  Mich.  491,  52  N.  W.  1073,  20  L.  H.  A.  289,  and  n., 
holding  delivery  of  a  policy  Is  not  essential  to  validity  of  a  contract 
for  reinsurance.  If  loss  occurs,  the  Insured  may  sue  on  the  agreement 
or  llle  bill  for  specific  performance;  Dalley  v.  Accident  Association, 
102  Mich.  208,  S7  N.  W.  187.  26  L.  R.  A.  174,  holding  the  preparation 
and  mailing  of  a  policy  estops  the  company  from  saying  there  was 
no  deUvery,  though  the  applicant  died  before  receiving  It;  Cooper 
T.  Pacific  Mutual  L.  Ins.  Co.,  7  Nev.  123,  8  Am.  Rep.  706.  sustaining 
an  application  by  a  wife  to  Insurance  agent  for  policy  on  her  bus- 
band's  life,  accompanied  by  payment  of  casta  to  he  appUed  to  pre- 
mium, if  risk  taken,  a  policy  being  made  out  and  sent  to  agent,  but 
before  delivery  the  husband  died;  Gerrish  v.  Insurance  Co.,  65  N.  H. 
358,  on  a  bill  in  equity  to  compel  spedflc  performance  of  an  agree- 
meot,  tbe  court  will  proceed  to  give  final  relief;  McClave  v.  Mutual 
Reserre  Fund  L.  A.  Co..  65  N.  J.  L.  191,  26  Atl.  79,  holding  that  ten- 
der of  annual  dues  was  an  essential  element  of  the  right  to  demand 
a  poUcy  by  an  accepted  member  of  a  mutual  assoclatioD:  Woody  v. 
Old  I>omIsIon  Ins.  Co.,  31  Oratt  S64.  81  Am.  Rep.  733.  sustaining 
Jarlsdletlon  of  equity  to  enforce  payment  of  a  contract  for  a  pvltcv 
made  with  company's  agent  to  whom  premium  was  paid,  tbe  lo^s 
occurring  before  policy  was  Issued;  Western  M.  &  M.  Co.  v.  Virginia 
Canal  Co.,  10  W.  Va.  287,  holding  that  a  court  of  chancery,  havins 
Jurisdiction  of  a  enit  to  correct  mistakes  of  boundary  In  a  deed, 
could  also,  by  decree  In  same  suit,  establish  the  legal  rights  of  tbe 
adverse  claimants  to  the  land;  PnlleF  v.  Madfson  Mutual  Ins.  Co., 
88  Wis.  003,  holding,  that  where  an  application  was  to  effect  for 
Inaurance  by  policy,  and  the  premium  note  in  terms  In  consideration 
of  a  policy,  there  was  no  contract  until  the  policy  was  Issued. 
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Cited  alBo  In  dissenting  oplntons  In  Illlnola  Trnat,  etc.,  Bank  t. 
Arkansas  atj.  76  Fed.  288,  40  D.  8.  App.  2S7,  34  L.  R.  A.  S2S, 
arguendo,  that  onder  a  mortgage  providing  for'tbe  appointment  of 
a  receiver,  tbe  court  could  direct  an  Inquiry  aa  to  tbe  rents  dae; 
State  T.  J.  P.,  etc.,  Co.,  15  Fla.  294.  maiorlt?  holding  that  a  receiver 
cannot  be  appointed  by  the  Judge  of  one  circuit  to  take  poeseeslon 
or  property  in  another  circuit.  Cited  In  general  discussion  la  Com- 
mercial Fire  Ins.  Co.  t.  Morris.  106  Ala.  SK,  J8  So.  36,  ar^ruendo, 
that  because  egnlty  entertained  bill  for  specific  performance  of  parol 
contract  to  Insure,  proved  that  In  law  an  agreement  was  not  a  con- 
tract of  Insurance,  and  breacb  was  a  necessary  averment;  Steams 
V.  Beekham,  31  Gratt  422,  of  cases  in  which  equity  will  decree  com- 
pensation when  specific  performance  cannot  be  enforced,  and  re- 
viewing authorities. 

Prayer  tor  general  relief  will  enable  the  court  to  make  a  decree 
for  particular  relief,  such  as  specific  performance,  where  the  state- 
ment In  the  body  of  tbe  bill  Is  sufficient  to  entitle  the  party  to  It, 
p.  406. 

Olted  and  principle  followed  In  Stevens  t.  Cladding,  17  How.  «5. 
15  L.  IBS,  on  accruing  of  profits,  in  bill  for  injunction,  In  copy  and 
patent  right  cases:  Jones  v.  Van  Doren,  130  U.  B.  692,  32  'L.  1080,  9 
S.  Ct  687,  In  bill  to  secure  dower,  interest  of  which  plaintiff  had 
been  deprived  by  an  award  of  dower  in  so  much  of  the  property  as 
could  be  attached,  and  damages  for  loss  of  interest  in  tbe  rest; 
Tyler  v.  Savage,  143  U.  S.  98.  36  L.  90.  12  S.  Ct  346,  In  action  to 
recover  purchase  money  for  stock  In  company,  obtained  by  fraudu- 
lent representation  by  the  president,  a  direction  for  repayment,  bj 
the  president,  personally;  Patrick  v.  Isenhart,  20  Fed.  340,  holding 
that  a  misapprehension  by  plaintiff  as  to  the  special  reUef  be  is  en- 
titled to,  win  not  prevent  the  court  from  granting  the  proper  relief, 
nuder  the  general  prayer;  Seattle,  etc..  R.  R.  Co.  v.  Union  Trust  Co.. 
48  IT.  8.  App.  271,  affirming  8.  C,  79  Fed.  188,  a  deficiency  decree  on 
foreclosure  of  mortgage  nnder  the  prayer  for  general  relief. 

Miscellaneous. —  Mobile  Marine  Dock,  etc.,  Co.  v.  McMillan  &  Son. 
81  Ala.  720.  721,  holding  that  a  contract  of  insurance  need  not.  at 
common  law,  be  In  writing,  and  that  it  conferred  a  legal  right  which, 
after  the  loss  had  occurred  might  be  enforced  by  an  action  at  law; 
Chance  v.  Temple,  1  Iowa.  201,  erroneously  on  point  of  suit  against 
the  government  cannot  be  maintained  unless  by  consent.  See  note 
to  99  Am.  Dec.  671,  on  contract  of  Insurance  being  made  when  the 
last  act  necessary  to  complete  tbe  contract  Is  doue. 

9  How.  407-420,  18  L.  194,  T0WN8BND  T.  JBHISON. 

Statatee  of  llmftatlona  strictly  affect  tbe  remedy  and  not  the 
merits,  pp.  413.  41S. 

Citing  cases  wblcb  affirmed  and  followed  tbe  rule  are:  Campbell 
<r.  Holt,  115  U.  8.  626.  29  L.  486,  6  S.  Ct  212.  holding  the  repeal  of  a 
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■tatnte  of  Umltatloiifl  does  not  deprive  a  debtor,  In  wbose  favor  tbe 
statnte  had  already  mn,  of  his  property,  wlthoot  due  procesB  of  law; 
In  re  Sbepard,  1  N.  B.  B.  444,  21  Fed.  Cas.  1252,  holding  the  statute 
of  limitations  of  New  York  contained  no  provision  that  a  debt  sboald 
be  extinguished  by  lapse  of  time,  and  coUectfng-  anthorittes;  In  re 
Bugbee,  9  N.  B.  R.  263,  4  Fed.  Gas.  611,  holding  that  the  nature,  ex- 
tent and  character  or  tbe  remedy  to  be  afforded  to  a  foreign  creditor 
in  bankruptcy  proceedings  must  be  determined  by  the  bankrupt  act 
and  other  laws  of  the  United  States;  Slcbel  v.  Carrlllo,  42  Oal,  408, 
holding  that,  as  to  a  mortgage  to  secure  a  debt,  the  statute  does  not 
extinguish  the  mortgage,  though  the  remedy  on  the  debt  may  be 
lost;  Browne  v.  Browne,  17  Fla.  620,  35  Am.  Rep.  106,  holding  a  suit 
to  foreclose  and  sell  mortgaged  property  may  be  maintained  in 
equity,  notwithstanding  an  action  at  law  on  the  note  Is  barred; 
George  r.  Gardner,  40  Ga.  450,  holding  State  statntes  of  limitation 
apply  to  suits  to  foreclose  mortgages,  and  did  not  Impair  the  obllga- 
tlOD  of  a  contract  bnt  only  affected  the  remedy;  lAngston  v.  Ader- 
hold.  60  Ga.  379,  a  surety  Is  not  absolutely  discharged  by  the  statute 
If  he  was  to  subject  himself  to  action  in  a  foreign  Jurisdiction  and  be 
there  sued,  the  State  statute  would  not  avail  him;  Myer  v.  Beal,  S 
Or.  ISO,  holding  that  mortgaged  premises  can  be  subjected  to  the 
payment  of  tbe  debt  after  the  statute  of  limitations  has  run  against 
the  note;  Goodwin  v.  Morris,  9  Or.  324,  holding  that  title  by  a  chat- 
tel, by  adverse  possession,  could  not  be  acquired  by  holding  for  the 
period  prescribed  for  the  bringing  of  an  action  for  Its  recovery; 
Sawyer  v.  Macauley,  IS  S,  C.  550,  holding  a  statute  of  limitations 
did  not  pay  the  debt.  It  only  suspended  tbe  remedy.  See  note  of 
arfrnment  on  motion  for  rehearing  In  Sanborn  v.  Perry,  S6  Wis.  367. 
ar^endo,  that  a  Judgment  In  Uinnesota  disallowing  a  claim  de- 
termined only  the  fact  that  the  remedy  was  barred  there,  but  It  did 
not  follow  there  was  no  remedy  In  Wisconsin.  Cited  in  dissenting 
opinion  In  Currier  v.  Studley,  159  Mass.  25,  33  N.  E.  712.  argnendo, 
that  the  statute  of  limitations  affects  only  the  remedy  and  does  not 
extinguish  the  right,  collecting  authorities. 

Distinguished  In  Brown  v.  Parker.  28  Wis.  30,  boldhig  that  where. 
by  tbe  lex  loci  contractus,  both  parties  resided  until  the  whole 
period  of  limitation  had  expired,  the  obiigatloD  itself  had  ceased  to 
exist,  tlien  tbe  statute  could  be  pleaded  In  an  action  on  the  contract 
in  another  State. 

The  statute  of  Umitationa  of  the  fomm  may  be  pleaded  to  bar 
a  recovery  upon  a  contract  made  out  of  Its  political  Jurisdiction,  but 
not  that  of  the  lod  contractus,  p.  414. 

The  foUowisg  citing  cases  apply  this  principle:  Michigan  Ins. 
Bank  v.  Bldred,  130  U.  8.  G9B,  82  L.  1081,  0  S.  Ct  691,  holding  that 
statutes  of  limitation  of  a  8tat«  governed  personal  actions  In  Federal 
iMurts  in  that  State;  Otalcago,  etc.,  B.  R.  Co.  v.  Sturm,  174  U.  6.  718, 
19  8.  Ot  800,  holding  exemption  laws  are  not  part  of  the  contract. 
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but  of  tbe  remedy  and  subject  to  tbe  lawe  oC  the  fornm;  BmnswlcK 
Terminal  Co.  v.  National  Bank,  88  Fed.  608,  holding  the  Maryland 
statute  of  llmltatlonB  pleadable  In  acdon  in  that  State  to  enforce 
llablllt;  of  stockholder  in  Bank  of  State  of  Georgia,  nnder  a  Georgia 
fltatnte;  Dexter  t.  Edmonds,  89  Fed.  473,  holding  that  In  action, 
brought  In  MassachnsettB,  Fedeiral  court,  to  enforce  Indlvldnal  11a- 
bllilT  of  a  stockholder  in  a  Kansas  corporation,  the  Kansas  statute 
«f  limitation  could  not  be  pleaded;  Underwood  t.  Patrick,  94  Fed. 
471,  holding  that  in  a  suit  commenced  In  Colorado  on  notes  given  in 
Nevada,  the  statute  of  limitations  of  the  former  State  controlled: 
Srogg  V.  Atlanta,  etc.,  B.  B.  Co.,  77  Ga.  21S,  4  Am.  St  Hep.  83.  lu 
■action  for  personal  Injuries  arising  in  common  law,  the  statute  ot 
limitations  of  the  place  of  the  former  governs;  Bwlckard  y.  Bailey. 
3  Kan.  ni2.  holding  acts  of  limitation  can  have  no  eztm-territoriul 
effect;  Perkins  v.  Guy,  &S  Miss.  176.  30  Am.  Bep.  512.  holding  that 
where  tbe  right  bad  been  extinguished  by  the  lapse  of  time.  In  an- 
other State  where  the  parties  were  resident,  the  court  would  give 
«ffect  to  the  statute  declaring  that  consequence  in  an  action  on  con- 
tract; Rogers  v.  Burns,  27  Pa.  St.  527,  holding,  where  the  presump- 
tion of  payment  of  a  Judgment  of  another  State  depends  on  time 
alone,  nothing  short  of  twenty  years  Is  sufficient;  Urton  v.  Hunter, 
2  W.  Va.  88,  applying  the  rule  to  a  debt  contracted  in  Maryland  and 
Iwldlng  that  a  discharge  under  insolvent  laws  of  another  State  can- 
not avail  a  defendant  against  a  citizen  of  State  where  remedy  is 
sought.  Cited  In  dissenting  opinion  lu  Van  Doru  v.  Bodley,  38  Ind, 
419,  majority  holding  that  where  a  new  promise  was  pleaded  tbe 
«tatute  was  not  available.  Cited  In  general  discussion  in  Hanger  v. 
Abbott.  6  Wall.  538,  18  L.  942,  holding  that  the  time  during  which 
the  courts  of  the  Confederate  States  were  closed  to  citizens  of  loyal 
States,  must  be  excluded  from  the  statutory  period. 

Title  by  prescription.—  Positive  prescription  is  the  right  of  pos- 
Desslon  acquired  by  the  continued  holding  for  the  period  described 
t>7  law.  Negative  prescription  is  tbe  loss  of  a  right  by  neglect  ot  the 
possessor  to  exercise  it  during  the  time  prescribed  by  law.  p.  417. 

Cited  and  principle  applied  In  Nonce  v.  Ulcbmond  &  D.  B.  R. 
Co.,  33  Fed.  432,  holding  that  In  an  action  agaluat  a  railway  com- 
pany for  damages  for  personal  Injuries  the  right  to  relief  was  gov- 
erned by  laws  of  State  where  brought;  Harding  v.  Butts.  18  IlL  508, 
holding  that  statutes  of  Umttatlon  may  not  only  bar  the  remedy,  but 
also  confer  a  corresponding  right  on  tbe  opposite  party,  ns  a  direct 
conseQuence  and  effect  (but  see  Campbell  v.  Holt,  115  U.  S.  623. 
28  L.  486,  6  S.  Ct.  212,  supra.) 

Cited  In  dissenting  opinions  In  Chapln  t.  Freeland,  142  Mass.  391. 
8  N.  B.  182,  and  note  to  S6  Am.  Bep.  70S,  majority  holding  that 
where  tbe  statnte  would  bar  a  direct  proceeding  by  an  original  ' 
owner,  he  cannot  defeat  it  Indirectly;  Currier  v.  Studley,  1IS9  Uasa. 
SM.  as  N.  B.  713,  arguendo,  that  until  the  decision  Id  Chapln  v.  Free- 
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Und,  It  bad  sever  beeo  coneldered  tbat  adverse  posseBslon  for  Btatu- 
tory  period  extlnirulBhed  the  owner's  title.  See  also  note  to  13  Am. 
Dec  826,  oD  prescription  Testing  property  In  the  adverse  omier. 

Iaw  of  eantrkcb —  The  obligations  of  >  contract  upon  the  parties 
to  It  ue  to  be  expoonded  by  the  lex  loci  contractUB.  Suits  to  enforce 
rontractB  are  anbject  to  the  remedies  of  the  forum  where  the  suit  Is. 
pp.414-t20. 

Citing  cases  which  affirm  this  principle  are:  United  States  v.  Oar- 
Unghouse,  4  Ben.  203.  F.  0.  IS.ISQ,  holding  that  validity  of  a  t>ond, 
glveQ  by  a  married  woman  carrying  on  a  distiller's  buslnesB  sepa- 
rate from  her  hnsband,  depended  on  the  loss  of  the  place  where  It 
was  made;  Copp  v.  LoniBvllle  ft  N.  B.  R.  Oo.,  SO  Fed.  166.  holding 
the  right  of  action,  given  by  the  Interstate  commerce  act  to  a 
person  discriminated  against,  la  governed  by  the  statute  of  limlta- 
dons  of  the  State  where  suit  Is  brought;  Star  Wagon  Co.  v.  Mat- 
ThlfSfim,  8  Dak.  Tn.  237,  14  N.  W.  108,  In  an  action  on  promlsaory 
note  made  In  Utah,  the  statute  of  limltadosB  of  that  State  held  no 
bar;  Hendricks  v.  Comstock,  12  Ind.  240,  74  Am.  Dec.  206,  holding, 
in  an  action  on  foreign  Jndgnient,  a  plea  of  the  statute  of  limitations 
of  that  State  will  not,  as  a  general  rule,  be  Bustained;  Tbompson  v. 
Beed.  7D  Me.  406,  holding  statute  of  llmitatlooa  is  no  bar  to  an  ac- 
tion <ai  a  promlBBory  note  made  and  payable  la  another  State;  May- 
berry  T.  WlUonghby.  S  Neb.  370,  25  Am.  Rep.  403,  holding  statute  of 
limitations  mnst  be  construed  as  a  statute  of  repose;  not  merely 
raising  the  presumption  of  payment;  Moore  v.  State,  43  N.  J.  I> 
20fi,  8D  Am.  Rep.  660,  holding  that  a  statute,  purporting  to  authorize 
prosecution  of  a  person  for  an  offense  previously  committed,  and  for- 
which  all  prosecution  was,  at  its  paoaage,  barred  by  time  is  void. 

9  Bow.  421-4IW,  IS  L.  200.  DOB  v.  ESLAVA. 

Coo&lotliig  land  grants. —  Where  two  conflicting  claims,  one 
French  and  one  Spanish,  are  confirmed  by  Congiess,  the  conflrnia- 
Uons  balance  each  other,  and  other  evidence  of  title  may  be  looked 
to  to  settle  the  rights  of  the  parties,  p.  445. 

Cited  In  Doe  v.  City  of  Mobile.  0  How.  467,  13  L.  219,  as  baying 
established  the  title  of  Bslava's  heirs,  to  which  the  land  In  the  dtlng 
case  was  alleged  to  belong;  Berthold  t.  McDonald,  22  How.  340,  le 
L.  S21,  holding  the  court  could  go  behind  the  prima  fade  title,  re- 
snltlng  from  the  conflicting  god Qimat Ions,  and  Instruct  the  Jury  as 
to  such  facts  as  would  tend  to  eatablisli  the  superior  equity  of  one 
of  the  claimants;  Chastaug's  Heirs  v.  Armstrong,  20  Ala.  624,  hold- 
ing that  If  two  claims  are  co&Hrmed.  title  passes  to  one  claimant 
onty;  lAnfear  v.  Harper,  13  La.  Ann.  548,  where  s  confli'matlon  by 
statute  waa  alleged,  a  subsequent  con&rmatlou  by  a  later  act  was 
Ineffectnal  to  pass  any  title;  Chavei  v.  Ohavec  de  Sancbex,  7  N.  lfex> 
4B,  32  Pac  140,  to  same  point  and  effect 
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&Ltvn*tli>naI  law. —  A  title  derived  from  grant  b;  the  goTern- 
ment  U  not  to  be  affected  or  refulated  br  tbe  poUtlcat  authorities 
to  vhoin  tbe  conntt?  is  aftervarda  ceded,  any  more  tban  the 
private  rlgbla  and  propert?  of  tbe  inbabitants  of  sucb  a  country,  p. 

Cited  and  principle  applied  in  Ooftee  r.  GrooTer,  123  H.  S.  10,  31 
L.  B6,  8  S.  Ct  6,  boldlDg  that  a  grant  of  land  made  by  State  of 
Georgia,  while  exercising  powers  of  a  government  de  facto  In  ter- 
ritory subsequently  ascertained  to  belong  to  Florida,  was  void,  un- 
less confirmed  by  Florida;  Hall  v.  Doe,  19  Ala.  386,  holding  that  a 
party  wbose  title  to  land  in  Louisiana  was  complete  by  a  Spanish 
ffrant.  while  Spain  held  dominion,  coold  assert  It  against  any 
claimant  under  the  United  States,  unless  he  had  failed  to  register 
It  OS  required  by  act  of  Oongresa. 

Supreme  Ooort  has  no  Jurisdiction  under  twenty-flftb  secUon  of 
Judiciary  act  where  conflicting  claims  have  been  conOrmed  by  Con- 
grees,  and  tbe  superior  right  is  to  be  settled  by  Inquiring  into  facts 
allonde,  no  question,  no  treaty,  act  of  Oongress  or  authority  ex- 
«rclBed  under  tbe  United  States,  being  drawn  la  question,  pp.  447, 
448L 

Cited  and  ruling  applied  Id  Lanfear  v.  Hunley,  4  WalL  210,  18  L. 
B26,  holding  section  25  of  the  judiciary  act  did  not  warrant  the 
review  of  an  adjudication  upon  a  mere  questloa  of  boundary;  Bush 
V.  Glover,  47  Ala.  174,  holding  a  judgment  of  a  Circuit  Court  of  the 
State  in  September,  1866,  during  tbe  provisional  government  though 
taken  by  default,  is  not  a  nullity. 

PubUo  lands. —  Act  of  Maj  8,  1822,  was  not  meant  to  confer  the 
adjudication  of  titles  of  land  on  registers  and  receivers;  they  may 
only  decide  on  facts  of  location  and  survey  of  interfering  claims  to 
settle  boundaries,  p.  449. 

Olted  and  ruling  applied  In  Tate  v.  Carney,  24  How.  361,  16  L. 
€04,  holding  tbe  register  and  receiver  had  no  power  to  cancel  a 
caitUlcate  issued  to  a  previous  claimant  and  to  grant  a  new  cer- 
tificate to  another  party;  Smiley  v.  Sampson,  1  Neb.  76,  77.  hold- 
ing tlie  register  and  receivers  of  local  land  officers  cannot  determine 
questions  of  law  between  a  settler  and  the  government 

Miscellaneous. —  Kennedy's  Bxra.  v.  Doe.  28  Ala.  403,  as  to  the 
(Orm  of  the  claim,  the  court  holding  that  no  question  as  to  the  fact 
of  ttie  conflnnation  had  been  raised  or  passed  upon  In  the  principal 


•  How.  451-470,  18  L.  212,  DOB  v.  CITY  OF  MOBILH. 

AppMl  and  error  — PnbUe  lands.— Where  a  Stats  court  ha> 
Itft  the  qoeation  of  location  to  be  settled  by  a  Jury,  the  Judgment 
founded  on  such  finding  will  not  be  dlatnrbed  by  the  Suprems 
Court,  p.  461. 
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Qtod  uid  atBrmed  In  BnshaeU  t.  Crooke  Mining  Co.,  148  0.  8.  eSB. 
ST  It,  618,  IS  Sl  OL  774,  holding  Supreme  Court  will  not  review  Judg- 
ment ot  State  court  not  Inrolrlug  a  Federal  question. 

9  How.  471-479,  18  L  220.  GOODTITLB  v.  EIBBE. 

Land  nndar  navigable  water*. —  On  admission  of  a  State  Into  the 
Union  the  shores  of  navigable  rivers  Ijrlng  below  high-water  marb 
paaa  to  and  are  vested  In  the  State,  and  thereafter  Congress  cannot 
grant  them,  p.  477. 

In  the  Federal  courts  the  following  have  cited  and  relied  upou 
thiB  holding:  Doe  v,  Beebe,  18  How.  26.  14  L.  36,  as  to  land  on  banU 
of  Habile  river;  County  of  St  Clair  v.  Lovlugstou,  23  Wall.  68,  23 
tk  88,  hoMIsg  the  shores  of  navigable  waters  and  the  soil  undei' 
tbem  were  reserved  to  the  States;  Bnmey  v.  Keokuk.  &4  n.  S.  338,  24 
L.  228;  holding  the  same  principles  apply  to  all  navigable  waters  In- 
clndlng  the  great  lakes;  Van  Brocklln  v.  State  of  Tenuessee,  117 
U.  S.  168,  29  L.  851,  6  S.  Ct.  679,  holding  that  lands  In  a  State,  pur- 
cbased  by  tfaa  United  States  for  delinquent  taxes,  are  exempt  from 
State  taxation  while  so  owned;  Packer  v.  Bird.  137  U.  S.  671,  34  L. 
822,  11  S.  Ot  212,  holding  that  whatever  rlgbte  attach  to  the  owner- 
ship of  property  conveyed  by  the  United  States  bordering  on  navi- 
gable Btreoms  will  be  determined  by  the  States  In  wblch  it  Is  situ- 
ated; Hardin  v.  Jordan,  140  U.  8.  381,  35  L,  433,  II  S.  CL  812,  hold- 
ing goverament  grants  of  lands  bordering  on  tide  water  only  ex- 
tend to  high-water  mark;  Knight  v.  United  States  Land  Assn.,  142 
U.  a.  183,  35  L.  982.  12  S.  Ct  264,  holding  that  the  rale  that  ou 
acquisition  of  territory  from  Mexico  the  United  States  took  the 
title  to  lands  under  tide  water  In  trast  for  tbe  future  States,  does 
not  apply  to  lands  previously  granted  to  the  parties  by  the  former 
government;  Shlvely  v.  Bowlby,  162  U.  S.  43,  38  L.  347,  14  S.  Ct  SQi. 
affirming  Bowlby  v.  Shlvely.  22  Or.  426.  30  Pac.  159,  holding  tbat 
the  United  States,  while  tbey  hold  a  country  as  a  territory,  may 
dlsimse  of  lands  and  rights  In  the  soil  below  hlgb-water  mark  of 
dde  waters;  S.  O.,  102  U.  8.  47,  38  K  348,  14  S.  Ct  565.  holding  tbat 
a  donation  land  claim  passed  no  title  to  lands  below  tbe  hlgb-watei- 
mark  as  against  a  subsequent  grant  from  State  of  Oregon;  St. 
Anthony  Falls  Water  Power  Oo.  v.  St  Paul  Water  Com  miss  I  oners. 
168  U.  8.  861.  362.  42  L.  Sa2.  IS  S.  Ct.  162,  holding  tbat  tbe  extent 
of  a  riparian  proprietor's  right  of  property  was  a  subject  of  adju- 
dication by  the  State  court;  Keoyon  v.  Knipe,  46  Fed.  313.  holding 
tbat  the  title  of  a  grantee  from  the  United  States  to  land  on  tbe 
shores  of  a  navigable  bay  below  higb-water  mark  depends  on  local 
law;  Scranton  v.  Wheeler.  57  Fed.  810.  811.  16  U.  8.  App.  152.  the 
same  rule  applies  equally  to  streams  navigable  in  fact  but  above  tbe 
ebb  and  How  of  the  tide;  Cobum  v.  San  Mateo  Co.,  75  Fed.  527, 
holding  a  grant  by  the  Mexican  government  In  California  of  land 
ttorderlng  "  to  the  west  on  tbe  sea "  Included  only  lands  above 
hlgb-water  mark,  collectlns  authorities. 
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State  court  dtbiK  coses  tollotrlng  tbe  role,  are:  Uagee  r. 
Doe,  22  Ala.  720,  holding  tbe  eastern  bouDdBry  of  a.  grant, 
confirmed  euliBeqiiently  to  the  ailnilBBloo  ot  Alabama  Into  tbe 
Union,  conld  not  extend  beyond  higb-water  mark  at  tbe  time: 
St  Louis,  etc.,  Ry.  v.  Rameey,  K3  Ark.  320,  22  Am.  St.  Rep 
198.  13  S.  W.  932,  8  L.  R.  A.  Sei,  and  n..  bolding  a  riparian  owner. 
deriving  title  trom  tbe  United  States,  takes  only  to  hlgb-water  mai'k; 
Gilmer  t.  Ume  Point.  18  CaL  2S2.  bolding  tbat  the  right  to  take 
private  property  for  pablic  nse  belongs  to  tbe  State  as  one  of  the 
rlgbts  of  sovereignty;  People  v.  Stratton.  26  Cal.  250,  holding  If  a 
State  Issnes  a  patent  for  land  as  swamp  and  overflowed  lands,  and 
tbey  are  In  fact  highlands,  no  title  passes  to  the  patentee;  People 
V.  Morill,  23  Cal.  354,  defining  "public  lands"  of  a  State  as  In 
eluding  the  shore  of  tbe  sea.  and  of  Its.bay^  and  inlets,  via  the 
laad  OBually  overflowed  by  the  maps  or  ordinary  tides;  Gelger  r. 
Fllor,  8  Fla.  338,  bolding  tbe  land  between  bigh  and  low-water  mark 
at  tbe  termination  of  tbe  streets  belongs  to  tbe  city;  McManus  v. 
Carmlcbael,  3  Iowa,  52,  bolding  tbe  Mississippi  was  a  navigable 
river,  and  tbe  owner  of  an  Island  In  It  had  no  title  to  the  land  be- 
tween high  and  low  water;  Cooley  v.  Golden,  117  Mo.  56,  23  S.  W. 
108,  21  L.  R.  A.  308,  bolding  a  grantee  from  tbe  United  States  of 
land  on  tbe  banks  of  tbe  Missouri  river  takes  only  to  the  water's 
edge,  and  not  to  tbe  middle  of  tbe  stream;  Baer  v.  Moran  Brothers* 
Co.,  2  Wash.  611,  27  Pac  471,  holding  Congress  bad  power  to  dlf>- 
pose  of  tide  land  at  time  when  Washington  was  a  territory,  but  sncb 
land  was  not  subject  to  entry  under  the  Valentine  scrip  act,  17  Stat 
640;  Ravenswood  v.  Flemings,  22  W.  Va.  59.  46  Am.  Rep.  492,  hold- 
log  tbat  riparian  owners  on  the  Ohio  river,  as  against  the  State  of 
West  Virginia,  hold  title  only  to  ordinary  higb-water  mark.  See 
note  to  10  Am.  Dec.  387,  on  navigable  river  as  boundary;  note  to  16 
Am.  Rep.  527,  on  State's  title  to  the  shores  of  navigable  waters;  19 
Am.  Bt  Rep.  228.  on  rights  of  landowners  In  navigable  waters 
fronting  their  lands  and  In  the  lands  under  such  waters;  53  Am.  St 
Rep.  292.  297,  on  title  to  land  covered  by  tidal  and  other  navigable 
waters. 

Distinguished  In  Teschemacher  v.  Thompson,  18  CaL  28,  79  Am. 
Dec.  160,  holding  tbat  on  tbe  cession  of  Gallfomla  tbe  government 
took  tbe  country  charged  with  the  equitable  claims  of  the  grantees. 
Spanish  grant  In  the  territory  ceded  by  Spain  to  Prance,  made 
after  tbe  treaty  of  St  Ildefonso  In  1806,  conveys  no  right  In  the  soil 
to  the  grantee,  p.  478. 

Cited  and  rule  applied  In  Teschemacber  v.  Thompson,  IS  Cal.  29, 
79  Am-  Dec  162,  bolding  tbat  tbe  existence  of  a  previous  void  grant 
did  not  enlarge  the  power  ot  the  general  government  and  Its  con- 
firmation subsequent  to  the  admission  of  the  State  did  not  Impair 
her  rights.  Olted,  arguendo.  In  Shlvely  v.  Bowlby,  152  U.  8.  28, 
AS  L.  342,  14  8.  Ot  558,  ibowlng  tbat  tbe  decision  In  principal  case 
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turned  cm  the  attempt  by  OongresB  to  confirm  an  Invalid  Spanish 
gnnt,  ud  did  not  apply  to  tide  land  in  Oregon. 

Stan  deetrt*.—  The  case  must  be  very  strong,  and  one  where 
mistake  and  wror  hare  evidently  been  commltteQ,  to  Justify  the 
court  In  reveraliiK  Its  own  decision,  p.  478. 

Cited  and  followed  In  Gromle  t.  Boarfl,  71  Ind.  212;  also.  Olty 
of  Loguutport  T.  Shirk,  88  Ind.  569,  and  Frank  v.  ETaQsvllIe.  etc., 
a  B.  Co..  Ill  Ind.  136,  IS  N.  E).  107,  refusing  to  reverse  former 
dedslooi. 

9  How.  47W-487,  18  L.  228,  ATKINSON  ¥.  CUMMINS. 

Evidence  to  explain  latent  ambiguity. —  In  all  cases  where  a 
(UacultT  arlwfl  In  applying  thi  words  of  a  will  or  deed  to  the  sub- 
ject-matter of  the  devise  or  grant,  the  ambiguity  which  la  Intro- 
duced by  the  admission  of  extrinsic  evidence  may  be  rebutted  by 
evidence  calculated  to  explain  what  was  the  estate  or  subject-matter 
really  Intended  to  be  devised  or  granted,  p.  486. 

Citing  cases  which  apply  this  rule  are:  Daugherty  v.  Rogers,  119 
Ind.  SSO,  20  N.  B.  781.  S  L.  B.  A.  8S1,  and  a.,  applying  rule  to  In- 
terpret a  gift  In  a  wit)  to  one  to  whom  testator  had  made  advances 
In  bli  lifetime,  taking  notes  as  memoranda,  and  collecting  authori- 
ties; Pickering  v.  Pickering,  60  N.  H.  SGO,  holding  that  parol  evi- 
dence la  not  admissible  to  explain  an  ambiguity  apparent  on  the 
tkce  of  the  win;  Gentile  v.  Oroesnan,  7  N.  Mez.  fiS7,  38  Pbc.  24S, 
idmlttlng  parol  evidence  to  explain  intention  and  meaning  of  a 
Spanish  term  "  les  lomas,"  used  to  define  a  iMuudary  in  a  deed;  Sus- 
quehanna Boom  Ca  v.  Finney,  S8  Pa.  St  20S,  holding  that  records 
and  returoa.  which  ordinarily  furnish  conclusive  presumptions  of 
their  trntb,  may  be  so  Impaired  by  vagnenees  so  ttiat  tbe  presump- 
tion Is  only  prima  facie,  and  may  be  rebutted  by  proof,  collecting 
tathorittes;  Segar  v.  Babcock.  18  R.  1.  206,  26  Ati.  2QS,  holding  that 
ivhen  a  deed  refers  to  monumente  for  boundaries,  resort  to  parol 
can  only  be  had  when  such  monuments  are  uncertain  and  ambigu- 
ous; Hughes  V.  Sandal,  26  Tex.  164,  165,  holding,  where  a  bond  wai 
nnamblguous,  an  ambiguity  which  arose  on  the  evidence  by  which 
plaintiff  sought  to  identify  the  land  described  therein,  might  be 
removed  by  further  evidence;  Coulam  ▼.  Doull,  4  Utah,  274,  9  Pac. 
568,  admitting  extrinsic  evidence  to  prove  that  a  testator's  omission 
of  certain  children  from  his  will  was  Intentional;  Scott  v.  Neeves. 
77  Wis.  312,  46  N.  W.  423,  admitting  parol  evidence  to  Identify  cer< 
tain  Indebtedness  referred  to  by  a  testatrix  in  a  wIlL  See  notes 
to  40  Am.  Dec  111,  on  parol  evidence  to  explain  false  descriptions 
and  mrplosage;  46  Am.  Rep.  7S,  on  latent  ambiguity. 

8  Bow.  48T-fiDl,  IS  li.  228,  BROWN  v.  UNITBD  STATBS. 

An  adjodleatton  by  the  postmaster- general,  ordering  a  credit 
sod  payment  to  an  employee,  of  money  representing  a  fraudulent 
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traiufer  of  stock  of  an  Insolvent  corporsUon,  cannot  be  considered 
a  Una]  adjudication  clofllng  the  traiuactlon  from  Judicial  scrutiny, 
p.  4fiT. 

Pobllo  oflUeia. —  OlrcumstanceB  warrant  a  necessary  legal  cod- 
clusloa  to  affect  tbe  bead  of  an  executive  department,  with  every 
consequence  dedndble  from  facts  wblcb  It  was  within  the  range  of 
his  duty  to  know,  p.  497. 

No  citations. 

fl  How.  601-C21,  13  L.  234.  UNITED  STATES  v.  EOBKBTB. 

PoBttnaster-gfoieral. —  Instmctlons  Issned  for  guldaoce  of  em- 
ployees must  be  absolutely  observed,  p.  618. 

dted  and  rale  applied  in  SterUng  v.  Warden,  SI  N.  H.  241,  12  Am. 
Rep.  104,  holding  that  the  regulations  made  by  tbe  postmaster-gen- 
eral tor  the  conduct  of  tbe  postal  service  of  tbe  country  ttavs  the 
force  and  effect  of  positive  taw. 

B  How.  S22-629,  13  L.  242,  BANK  OF  ALABAMA  T.  DALTON. 

Statates  of  Umltatloa  fumtsb  rales  of  dedslon,  and  are  equally 
binding  on  the  Federal  courts  as  they  are  on  State  courts,  p.  SS!J. 

Tbe  following  cases  cite  and  apply  this  principle:  Michigan  Ins. 
Bank  v.  Eldred,  130  V.  8.  696,  32  L.  1081,  9  S.  Ct.  691,  holding  that 
a  provision  In  a  statute  of  limitations  that  an  action  should  be 
denied,  commenced  by  service  of  the  summons,  or  its  delivery  to  an 
officer  with  intent  It  should  be  served,  was  applicable  to  an  action 
In  Federal  court;  Butler  v.  Poole,  44  Fed.  586,  holding  actions  by  a 
receiver  of  a  national  bank  against  stockholders  for  sssessments 
are  subject  to  tbe  State  ststutes  of  limitations,  collecting  author- 
ities; BricklU  T.  City  of  Baltimore.  D2  Fed.  739,  holding  that  the 
weight  of  Judicial  opinion  (the  courts  being  personally  opposed  to 
It),  was  that  tbe  State  statutes  of  limitation  were  not  applicable 
to  actions  In  the  Federal  courts  for  infringement  of  patents;  Uor- 
gan  T.  City  of  Des  Moines,  M  Fed.  4S0,  holding  that  an  act  of 
Iowa,  barring  suit  for  personal  Injuries  against  a  municipal  cor- 
poration after  six  months,  ts  binding  upon  an  Infant  as  well  as  an 
adult;  McGormlck  t.  Ruecli,  IS  Iowa,  137,  63  Am.  Dec.  400,  sus- 
taining a  State  law  enacting  that  an  action  against  one  In  tbe 
actual  military  serrlce  of  the  State  shall  stand  continued  daring 
such  eervlce;  Carrlgan  v.  Semple.  72  Tex.  308,  12  S.  W.  179,  hold- 
ing the  State  statute  of  limitation  applied  In  salts  brought  there 
on  contracts  made  between  parties  In  other  States.  Cited  In  gen- 
eral dlscuMlon  In  Amy  v.  Olty  of  Watertown,  22  Fed.  420,  on  what 
Inquiries  were  proper  under  plea  of  statute,  collecting  numerous 
authorities. 

Statutes  of  Umltatim. —  Legislation  by  Gongren  does  not  pre- 
vent a  State  from  passing  acts  of  llmltstion  to  bar  sntta  on  Judg- 
ments rendered  In  another  State,  p.  S28. 
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Cated  uid  ftppU«d  In  CleTehmd  Ins.  Go.  t.  Reed,  1  Blaa.  UB,  187, 
r.  a  S,88B,  hoMIng  that  statute  sf  WfsconBiD  wtu  appUcmbl*  to  k 
fbndomm  ndt,  altbotigb  passed  sabsequent  to  tbe  matarttr  ot  the 
aortmce:  Bandolpb  t.  King,  2  Bond,  108,  P.  O.  ll,SflO,  BnBtalnUig 
ronstltntIonallt7  of  Ohio  State  law  limiting  time  for  bringing  ac- 
tion on  fwelgn  Jadgmenta;  Meek  v.  Meek,  46  Iowa,  297,  holding 
k  judgment  of  State  of  Ohio,  not  there  barred,  Is  subject  to  the 
bar  of  statute  of  Iowa  If  aned  on  In  that  State;  Fiske  t.  Brlgga,  6 
a  I.  Wi,  hoUlng  that  courts  will  construe  statutes  of  limitation 
as  retroapecdve  or  not,  according  aa  tbe  intention  ot  the  legislature 
ia  to  be  gathered  from  their  language. 

JndgmaiLta  of  slatar  States  —  Statute  ot  limitations. —  The  ac- 
tion ot  Congress  with  respect  to  article  IV.  sectlou  1  of  the  Constl- 
tutloD,  Is  (U  that  tbe  Judgments  of  another  State  shall  be  record 
erldence  of  the  demand;  (2)  that  a  defendant,  sued  on  tbe  Judg- 
ment,  cannot  go  ttehlud  It  and  controvert  the  contract  or  other 
«aoae  of  action  on  which  It  Is  founded;  (3)  that  It  la  evidence  of  an 
eetabUsbed  demand  which,  standing  alone,  is  conclusive  between 
the  parties,  but  Congress  has  not  prevented  a  State  from  passing  acta 
of  Hmltatlon  to  bar  suits  on  Judgments  rendered  la  another  State, 
p.  528. 

Citing  authorities  which  applj  this  ruling,  are:  United  States 
V.  Beese,  B2  U.  8.  2QI,  23  L.  676,  holding  the  expression  '*  State,"  In 
me  Constltntlon,  refers  to  and  Includes  all  the  agencies  of  the 
Slate,  the  executive  and  courts  of  record  —  the  Judicial  proceedings 
of  a  State  mean  the  proceedings  of  the  courts  of  a  State  (see  note 
to  3  McCrary,  613,  on  terms  "  faith  "  and  "  credit,"  as  used  in  the 
Pederal  ConsUtuUon) ;  Marx  v.  Kllpatrlck,  25  Neb.  114,  41  N.  W.  114, 
holding  that  under  statute  of  Nebraska,  the  Judgment  of  a  court 
of  a  sister  State  is  not  a  foreign  Judgment,  requiring  faith  and 
credit  to  be  given  to  It  hj  State  courts,  but  Is  to  be  so  regarded 
u  to  tbe  application  of  statutes  of  limitation;  Metcalf  v.  Gllmore, 
S3  N.  H.  190,  holding  that  tbe  effect  of  a  Judgment  of  a  court  in 
llllDols  was  not  to  be  determined  hj  the  law  of  that  State;  Suydam 
T.  Barber,  18  N.  T.  478,  deflnlng  effect  of  a  Judgment  of  Missouri 
against  one  of  several  joint  debtors,  when  pleaded  la  New  Tork.  In 
bar  of  an  action  there  against  the  co-debtors. 

A  Umltatton  of  actions  on  foreign  Judgment,  which  makes  do 
excepUoD  In  favor  of  any  party.  Is  applicable,  though  the  Judgment 
debbH'  on  the  day  that  the  act  came  Into  operation,  became  a  dd- 
len  of  the  State.  Where  the  legislature  makes  no  exception,  tbe 
courts  can  make  none,  pp.  tt28,  E29. 

Cited  and  principle  applied  in  Andrews  v.  Dole,  1  Fed.  Caa  8S3, 

11  N.  B.  R.  363,  defining  tbe  way  In  which  courts  of  equity  viewed 

and  acted  towarda  statutes  of  limitations;  The  Sam  Slick,  2  Curt. 

<86.  F.  O.  12,282.  holding  that  courts  cannot  engraft  on  a  statute 
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of  limitations  an  execution,  not  made  on  It,  nor  declare  a  right  not 
to  be  barred  If  wltliln  tlie  fair  meaiilDK  of  tbe  languaKe  of  tbe 
act;  The  United  States  v.  Malllard,  4  Ben.  465.  F.  0.  15.709,  In  ac- 
tion to  recover  value  of  forfeited  merchandlBs,  boldlng  tbe  court 
could  not  Introduce  Into  the  etatate  an  exception  In  case  of  con- 
cealed frand:  Norton  t.  De  U  VUlebcnve,  1  Wooda,  164,  18  N.  B.  E. 
306,  P.  C.  10,390,  boldlng  that  tbe  Ignorance  of  an  asatgnee  In 
bankmptcr  of  bis  right  to  certain  property  did  not  remove  the  bar 
of  time,  within  which  onlj  bla  right  to  ane  for  It  existed;  Nonce 
T.  Richmond,  etc.,  R.  R.  Co..  S3  Fed.  488,  holding  that  matters 
■'especting  the  remedy  depend  on  the  lawa  of  the  place  where  mlt 
la  brought;  Madden  t.  Lancaater  Co.,  ea  Fed.  195,  27  U.  8.  App. 
52S,  boldlng  that  under  a  atatute  providing  that  an  action  for  dam- 
agea  may  be  brought  within  thirty  days  of  the  time  of  the  Injtu? 
or  damage  occurring,  an  action  moat  be  commenced  within  that 
time,  although  plaintiff  was  so  seriously  hurt  that  be  could  not 
consult  hla  attorney  for  two  months  after  tbe  Injury  occurred: 
Shreve  v.  Cheeaman,  69  Fed.  788,  32  U.  S.  App.  (fiO,  holding  that 
under  tbe  atatnte  enabling  a  defeated  party  to  have  a  re-trlal  on 
payment  of  all  coata  recovered  by  the  Judgment,  all  the  coata  mnat 
be  paid,  and  the  courts  could  make  no  exception;  Fearsall  t.  Great 
Northern  B.  R.  Co.,  78  Fed.  940,  holding  that  the  statutory  charter 
of  a  railway  company  which  provided  that  It  might  be  amended 
in  any  manner  not  destroying  or  impairing  the  vested  rlghta  of 
tbe  corporation,  did  not  reserve  to  the  government  the  power  to 
destroy  the  right  of  consolidating  with  another  company;  Paving, 
etc.,  Co.  T.  Ward,  56  U.  B.  App.  742,  affirming  8.  C.  85  Fed.  85, 
refusing  to  Import  Into  tbe  CoQatltutlon  of  Missouri  a  power  to 
grant  special  powers  and  Impose  special  restrictiona  on  certain 
L'ltlee  different  from  the  others  of  the  same  class;  Wrightman  v. 
Boone  Co.,  88  Fed.  436,  holding  that  the  statute  of  Arkansas,  pro- 
viding that  no  scl.  fa.  should  Issue  to  revive  any  Judgment  except 
wltbin  ten  years  after  Its  rendition,  included  Judgments  rendered 
before  the  enactment  of  tbe  law;  Martin  v.  Martin,  35  Ala.  567. 
lioldlng  that  statutes  of  llmitutloii.  which  allow  a  reasonable  tlmti 
for  commencement  of  suit,  operate  upon  causes  of  action  subslstlnit 
at  their  adoption,  unless  they  contain  some  opposing  provision; 
Carrier  v.  Chicago,  etc..  R.  B,  Co..  79  Iowa.  88.  44  N.  W.  206,  6  ;* 
R,  A.  801,  and  n..  construing  the  exceptions  in  statute  of  limita- 
tions as  to  actions  based  on  fraud,  and  collecting  antborities; 
Swlcbard  v.  Bailey,  8  Kan.  611,  boldlng  tbe  fact  that  one  exception 
wan  made  In  code  of  lti58,  waa  strong  evidence  of  Intent  to  In- 
clude no  other;  Smitb  v.  Stewart,  21  La.  Ann,  77,  78,  holding  tnat 
prescription  runs  against  all  persons  except  such  as  are  Included 
In  some  exception  established  by  taw;  ColUn  v.  Rich,  40  Me.  612, 
71  Am.  Dec.  Q63.  holding  that  tbe  repeal  of  a  statute  defeated  all 
rights  under  It.  except  those  already  vested  by  Judgment  or  saved 
hy  an  action  already  commenced;  Rogers  v.  Brown,  61  Mo.  194,  hold- 
tug  tlie  statnte  of  limitations  of  Missouri,  then  In  force,  applied  to 
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all  drll  actions,  both  at  law  and  In  equity;  Coady  v.  Belna,  1  Mont. 
428,  holding  tlie  statute  of  Montana  made  no  exception  In  faror  of 
action  against  a  pbyslctan  for  damages  for  unskillful  treatment; 
Levy  T.  Newman,  ISO  N.  T.  14,  28  N.  B.  SGO,  holding  that  statutes 
of  limitation  are  applicable  to  persons  nuder  disability,  unless  ex- 
preaal;  excepted;  BicUe  t.  Chrlsman's  Admx.,  76  Ta.  688,  holding,  In 
a  anlt  to  avoid  a  conveyance,  the  statute  ran  from  the  date  of  exe- 
cotion  of  the  deed,  not  from  the  time  the  right  of  action  accrued, 
and  the  exceptioas  to  the  operation  of  the  statute  most  be  found  In 
tli«  statute  itself;  Van  Steenwyck  t.  Washburn,  69  Wis.  502,  48  Am. 
Bep.  534,  17  N.  W.  292,  construing  the  atatutory  power  of  election 
glren  to  a  widow,  holding  that  since  there  was  no  exception  In  the 
case  of  an  Insane  widow,  the  court  could  not  create  one. 

Cited  In  dissenting  opinion  In  Stryker  v.  Board.  77  Fed.  S82,  40 
D.  8.  App.  BS3,  arguing  that  the  repeal  of  an  act  authorizing  county 
Gooamlsalouers  to  levy  taxes  to  pay  warrants,  could  not  defeat  the 
Tigbtm  of  warrant  holders  to  compd  lt>  exercise;  Aycock  v.  Martin, 
S7  Oa.  179,  ai^uing  that  tbe  power  of  the  legislature  to  legislate 
concerning  remedies  was  unrestricted.  See  note  to  13  Am.  Dec. 
STO,  on  absence  no  exception  to  statute  unless  so  expressed. 

HiaceUaneouB.—  Dulles  v.  Jones,  9  How.  530,  13  L.  246,  as  being 
■iniiiar  to  the  principal  case  and  decided  on  same  grounds;  Hanger 
T.  Abbott,  8  WaU.  S42,  18  L.  943,  holdli^  that  the  time  during 
wtalch  courts  in  the  rebellious  States  were  closed  to  citizens  of  the 
loyal  States,  Is  to  be  excluded  from  the  computation  of  tbe  time 
fixed  by  statutes  of  limitation. 

S  How.  630,  13  L.  246,  DDLLBS  T.  JONES. 

Case  similar  to  and  decided  on  same  principles  as  Bank  of  Ata- 
buna  T.  Dalton,  9  How.  522-629,  IS  L.  242-245,  vide  supra,  p.  SSa 

No  dtaUons. 

g  How.  630-562.  IS  L.  246,  BATAKD  t.  liOMBABD. 

"Bim  drcalt  Oottrt,  by  adopting  the  forms  of  process  of  tbe  State 
courts,  and  State  law  and  practice  for  taking  lauds  on  execution 
and  disposing  of  proceeds,  has  not  adopted  the  State  mode  of  re- 
vlewli^  decisions.  State  leglslatioQ  cannot  give  Jurisdiction  to 
Federal  courts,  p.  561. 

Clt«d  and  principle  applied  In  Brown  t.  Pierce,  7  WalL  217,  19 
Ifc  187,  holding  that,  In  adopting  State  process.  Congress  had  also 
adopted  the  process  prevaillug  when  tbe  Federal  Judicial  system 
was  organized  in  the  courts  of  tbe  several  States,  with  respect  to 
tbe  liens  of  judgments;  WIckbam  v.  Morehouse,  16  Fed.  325,  boldlng 
that  a  bill  In  egulty  to  establish  rights  of  Judgment  creditors  to 
•  tnnd  In  bands  of  marshal,  was  maintainable  In  Federal  courts. 

Appt»l  to  Buprenie  Court  lies  In  chancery  cascn.  and  not  cases 
ftt  law.    The  writ  of  error  given  by  the  judiciary  act  is  governed 
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bj  that  act,  and  tbe  principles  of  common  law,  aa  Fegards  tbe  Jndg- 
menta  and  qnestlons  which  may  be  reWewed  under  It,  p.  CBI. 

Cited  In  Graham  ▼.  Bayne,  18  How.  62,  IB  L.  266,  holding  that 
conneel  might  agree  to  submit  both  fact  and  law  to  decUlon  of  tha 
Supreme  Coort,  but  could  not  bj  agreement  Introduce  a  new  prac- 
tice, or  compel  tbe  court  to  adopt  the  State  act  a«  to  mode  of  ra- 
Tiewlng  cases  In  error. 

Appeal  and  error.—  Only  a  party  or  prlvj  to  tbe  record  can  have 
a  writ  of  error  to  reverse  a  Judgment.  A  controTersy  between 
creditors,  aa  to  tbe  priorltj  of  their  respective  Judgmenta,  cannot 
be  brought  to  tbe  Supreme  Court  on  writ  of  error  from  an  order 
of  tbe  State  conrt,  disposing  of  funds  arising  from  an  execution 
sale,  p.  661. 

Cited  and  rale  applied  in  Curtis  v.  Petltpaln,  18  How.  110,  15  L. 
280,  Is  a  Blmllar  state  of  facts,  where  different  parties  claim  a  fund 
Id  the  liands  of  tbe  marshal,  arising  from  sales  under  execution; 
Cook  V.  Lasher,  78  Fed.  704,  42  U.  S.  App.  42,  rejecting  an  appeal 
bj  a  person,  named  as  a  party  to  the  bill,  but  not  served  with  tbe 
process,  and  who  did  not  appear;  In  re  Woerlshoffer,  74  Fed.  916, 
41  U.  S.  App.  411,  holding  that  an  appeal,  aned  out  In  the  name  ot 
persons,  alleging  themselves  to  form  a  flrm  named  In  the  proceed- 
ings, could  not  be  entertained  when  the  record  did  not  disclose  who 
composed  tbe  flrm;  Piscber  v.  Hanna,  21  Colo.  11,  89  Pac.  421,  hold- 
ing a  personal  Judgment  not  appealable  by  one  who  had  purchased 
the  plaintiff's  claim.  See  note  to  91  Am.  Dec  194,  on  writ  of  error, 
who  may  sne  ont. 

9  How.  652-«i9,  18  L.  254,  LAMBERT  ▼.  GHI8EIL1N. 

Notles  of  dishonor. —  When  the  facts  are  not  disputed,  the  ques- 
tion of  sufficiency  of  tbe  notice  is  one  of  law,  p.  567. 

Cited  in  Watson  v.  Tarpley,  IS  How.  619,  16  L.  610,  holding  It 
was  error  to  submit  to  the  Jury  to  determine  whether  the  proceed- 
ings as  to  protest  and  dishonor  of  a  bill  were  r^ular  and  legal 

Notloe  of  dishonor. —  Liability  of  Indorser  Is  fixed  by  sending 
notice,  after  the  exercise  of  due  diligence.  A  right  of  action  Is  ac- 
quired by  the  notice  on  whicb  suit  may  be  brought  at  once.  Such 
right  is  not  divested  by  Inrormatton  subsequently  obtained  of  the 
true  residence  of  indorser,  and  no  second  notice  Is  required  to  be 
sent,  p.  668. 

CTted  and  principle  applied  In  Rowland  v.  Rowe,  48  Conn.  444, 
holding,  where  plalntilT  bad  ascertained  Isdorser's  trae  residence, 
wben  he  purchased  a  note,  he  might  rest  on  that  knowledge;  and  aa 
he  did  not  learn  of  a  change  of  address  UU  after  presenlatlon;  be  need 
not  give  a  second  notice;  Renshaw  v.  Triplett,  23  Mo.  221,  wher» 
a  note  showed  on  Its  face  It  bad  been  protested  for  non-acceptanc^ 
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tlw  right  of  action  b&d  accrued  on  protest,  and  could  not  be  01- 
nsted  by  tellore  to  give  a  notice  of  non-acceptance  after  notice  of 
potest  tot  DOO-paTment  had  been  received. 

Votlca  of  dlataonoT.— Where  a  bill  of  excbange  Is  not  dated  at 
any  particular  place,  liiqulry  from  a  peraon,  as  likely  as  any  otbei 
lo  know  the  address  of  the  Indorser,  and  when  the  answer  Is  direct 
and  positive  and  the  notice  Is  sent  accordingly,  It  Is  suffldent,  al- 
tboosb  the  Information  was  Inaccurate,  p.  568. 

Citing  cases  which  make  application  of  the  principle,  are:    Sborpe 
T.  Drew,  9  Ind.  283,  where  a  notice,  deposited  lo  post-offlce,  di- 
rected to  defendant,  who  lived  half  a  mile  out  of  the  city,  but  had 
K  box  at  that,  which  was  the  nearest  post-offlce,  was  held  suffl- 
dcDt;  Moore  t.  Hardcastle,  11  Md.  490,  giving  general  rule  for  no- 
tice where  ladOTser  lived  In  different  place  from  bolder,  btit  hold- 
ing that,  where  there  was  no  proof  that  the  notary  made  inquiry 
fuiywhere  of  any  person  as  to  the  residence  or  post-offlce  of  the 
(ndoiBer,  a  notice  directed  to  the  county  town   was  Insufficient; 
-Whltrldge  v.  Btder,  22  Md.  659,  holding  that  the  diligence  should  be 
snch  aa  men  of  business  usually  eserclse  when  their  interest  de- 
pends on  tbetr  obtaining  correct  Information;  Burlc  v.  Shreve,  80 
N.  J.  L.  219^  bidding,  where  reridence  of  Indorser  Is  not  known,  and 
notice  la  sent  after  diligent  inquiry,  in  accordance  with  Informa- 
tion, sncb  as  a  pmdent  business  man  wonld  act  on.  It  is  sufficient, 
though  the  Information  Is  Incorrect;  Rnnyon  v.  Montfoit,  Busb.  ST4, 
holding  due  diligence  was  not  shown  where  inquiry  was  made  of  one 
person  only,  who  had  no  other  means  of  information  than  that  the 
Indorser  had  married  a  lady  of  the  town  to  which  the  notice  was 
directed:  Central  Nat.  Bank  v.  Adams.  11  S.  C.  466.  32  Am.  Rep. 
498,  restating  rule  and  holding  where  notice  was  sent  by  mall  to 
a  post-office,  under  Information  obtained  by  the  notary  that  that 
teas  the  indoraer's  post-offlce.  that  due  diligence  bad  been  shown; 
McA'eigb  V.  Bank,  26  Gratt.  SOT,  holding  that  notice  given  to  in- 
dorser at  his  residence,  which,  during  the  War  of  Rebellion,  be  bad 
left  tn  charge  of  a  servant,  was  Insufficient,  and  collecting  an- 
thorltles  on  due  diligence.    Cited,  la  argument  for  appellees,  In  note 
to  8  Ind.  143,  to  the  point  that  due  diligence  was  provable  by  the 
depositions  of  the  notary  and  other  witnesses. 

e  How.  660-670,  13  L.  257,  UNITED  STATES  v.  MARIGOLD. 

Power  of  coining  money  and  of  regrulatlng  Its  value  was  dele- 
gated to  Congress  by  the  Gonstltutlon  for  the  purpose  of  creating 
and  preserving  the  uniformity  and  purity  of  such  a  standard  of 
value,  and  to  prevent  the  Irregularities  and  confusion  Incident  to 
different  views  of  policy  which.  In  different  communities,  woald  be 
brought  to  bear  on  the  subject,  p.  667. 

Cited  and  prlbclple  applied  In  Griswold  v.  Hepburn,  2  Duv.  88, 
holding  that  to  malce  treasury  notes  a  legal  tender  in  satlsfactloB 
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of  a  contract  for  moDey,  nncomtltutlonfllly  Impalra  lb*  crttUgatton 
of  a  contract;  BhoUenberger  y.  Brinton,  B2  Pa.  8t  87,  holding 
Congreas  bad  constitutional  power  to  iBBne  treaiurr  notes  &nd 
make  tbem  lawful  money  and  legal  tender.  Olted  In  dissenting 
opinions,  In  Le^l  Tender  Cases,  12  WalL  586,  617,  619,  658,  S7S,  20 
L.  323,  333,  334;  347,  352,  arguing  that  the  Conatltntloa  conferred 
on  Congress  onl7  the  power  to  establish  a  standard  of  valne  In 
coin,  and  that  neither  Congress  nor  the  States  had  authority  to 
make  notes  a  legal  tender. 

Counterf  eitlng. —  The  constltntloiial  power  to  coin  money  and 
regulate  its  valne,  carried  with  It  the  correlative  power  of  pro- 
tecting the  creatnre  and  object  of  that  power;  and,  having  created 
and  laaoed  a  circulating  medium.  Congress  Is  twond  to  prevent  Its 
debasement  and  expulsion.  To  this  is  traceable  the  power  of  Con- 
gress to  provide  for  the  punishment  of  counterfeitliur  and  nttering 
or  circulating  spurious  or  counterfeited  coin,  pp.  697,  668. 

Citing  cases  applying  the  role,  are:  Legal  Tender  Cases,  12  WalL 
536,  20  L.  307,  sustaining  consUtotlonallty  of  acts  of  April  80,  17G0. 
and  the  supplementary  act  of  1825,  defining  and  providing  for  pnn- 
Ishment  of  crimes;  Ex  parte  Carll,  106  V.  8.  623,  27  L.  289,  1  S.  Ct 
536,  holding  that  an  indictment  for  changing  name  of  payee  In 
genuine  registered  govemmeot  bonds,  charged  a  crime  against  the 
laws  of  the  United  States;  United  States  t.  Yates,  6  Fed.  864, 
holding  the  crime  of  passing  counterfdt  coin,  with  Intent  to  de- 
fraud. Is  a  mere  cheat,  and  not  an  Infamous  crime,  which  can  he 
prosecuted  upon  an  Information  Sled  by  district  attorney;  Blx  parte 
Houghton.  7  Fed.  658,  8  Fed.  897,  holding  a  State  court  has  no 
jurisdiction  over  the  offense  of  passing  counterfeited  national  bank 
bills;  Hancock  v.  Taden,  121  Ind.  873,  16  Am.  St  Rep.  401,  23  N.  B. 
255,  6  L.  R.  A.  679.  holding  a  contract  by  an  employee,  waiving  his 
right  to  receive  bis  wages  In  lawful  money  of  the  United  States, 
void  under  a  State  law;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
460,  478.  euataining  vaUdlty  of  act  of  Congress  of  1862,  making 
treasury  notes  a  legal  tender. 

Cited,  arguendo,  in  Moore  v.  People,  14  How.  20,  14  L.  309,  to 
the  point  that  both  Congress  and  State  may  legislate  and  Impose 
penalty  for  harboring  fngltlve  slaves;  Shollenberger  v.  Brinton,  52 
Pa.  St  61,  on  that  point  that  the  legal  tender  act  was  a  necessarr 
exercise  of  the  duty  of  Congress  to  provide  for  the  common  defense 
to  suppress  rebellion. 

Conatltutloiial  poweia  of  Congress. —  No  powar  should  be  con- 
ceded to  the  Federal  government  which  cannot  be  regularly  and 
legitimately  found  in  the  Constitution,  and  none  withheld  wUcb 
has  been  declared  necessary  to  the  execution  of  expressly  granted 
liowers,  and  to  the  fulfllment  of  clear  and  weU-deflnad  dntlM,  p. 
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OttMI  and  prtndple  applied  In  Legal  Tender  Gasei,  12  WalL  54S, 
10  Jt.  810,  ntjlag  It  bad  been  beld  tbat  power  over  a  partlcnlar  snb- 
Ject  mlgbt  be  exerdsed  aa  anxUlarr  to  an  express  power,  thongb 
Okxk  la  another  expreM  power  relating  to  same  subject  leaa  com- 
ptehenalTe;  Bbollenberger  t.  Biinton,  62  Fa.  St  64,  aa  sbowlns  tbat 
a  power  may  exlat  aa  an  Incident  to  as  express  power,  thongb  tbere 
li  anoUier  express  power  relating  to  part  of  Its  subject. 

UhdMT  fha  oommairce  olaoae,  ererr  subject,  falling  within  Om 
legHlnutte  sphere  of  commercial  regnlatloQ,  maj  be  partlallr  or 
wbollr  exdnded;  the  power  of  exclnston  may  operate  on  any  and 
erery  anbject  of  commerce  to  which  the  leglslatlva  discretion  may 
apply  It,  pp-  MS,  DflT. 

GIted  In  Dred  Scott  t.  Sandford,  10  How.  622,  U>  It.  701,  opinion  of 
Cnrtle,  J.,  arguendo,  that  Congress  had  power  to  legislate  on  the 
anbject  ot  abL-rery  In  territories. 

ConlUet  of  lawo. —  The  eame  act  may,  as  to  Its  character  and 
taidendea  and  the  consequences  Involved,  constltnte  an  offense 
^ntlnat  botb  tbe  State  and  Federal  goTenunenta,  and  may  draw  to 
tta  commission  tbe  penalties  denoonced  by  either,  as  appropriate 
to  ita  character  In  reference  to  each,  p.  660. 

Cited  and  prlndple  applied  In  Bx  parte  Siebold,  100  D.  S.  300,  25 
I^  724,  holding  tliat  on  offense  of  an  election  officer.  In  Interfering 
with  a  United  States  marshal  at  an  election,  is  within  the  Juris- 
diction ot  Federal  courts,  although  the  State  law  regulates  the 
holding  of  elections;  Cross  v.  North  Carolina,  132  TJ.  8.  130,  33  L. 
200.  10  8.  CL  40,  holding  a  State  Is  not  deprived  of  Jurisdiction  Id 
a  cose  of  forgery  of  a  bill  of  exchange  In  violation  of  State  taw. 
because  the  forger  makes  false  entries  concerning  such  blU  on  the 
books  of  a  national  bank,  la  violation  of  Federal  statute;  In  re 
Loney,  184  D.  S.  376,  3S  L.  051,  10  S.  Ot  665,  holding  tbat  tbe 
power  of  punishing  a  witness  for  testifying  falsely  In  a  Judicial 
proceeding,  belongs  to  the  government  in  whose  tribunals  tbat  pro- 
ceeding la  had;  United  States  v,  Barnliart,  10  Sawy.  41J8,  22  Fed. 
WO,  holding  tbat  the  doing  or  omitting  of  a  single  act  may  tie  two 
crimes,  one  against  the  State,  and  the  other  against  the  United 
States  —  conviction  or  acquittal  of  the  one  crime  In  State  court 
is  no  bar  to  prosecution  for  the  other  In  Federal  court:  United 
States  T.  Given,  26  Fed.  Cas.  1331,  sustaining  a  conviction  of  a 
State  official  for  violating  a  law  of  the  United  States;  United  States 
V.  Wells,  28  Fed.  Cas.  623,  624,  holding  that  same  otfense  may  be 
made  pnnlshable  both  under  laws  of  State  and  ol  Congress,  and 
both  State  and  Federal  courts  have  concurrent  Jurisdiction;  State 
V.  Klrkpatrlck,  82  Ark.  121,  collecting  and  reviewing  cases  of  acts 
which  are  offenses  against  botb  State  and  Federal  laws,  holding 
a  false  afBdavlt  taken  before  clerk  of  Circuit  Court  In  matter  of 
homestead   not  punishable  as   perjury   In   State   court;  People  T. 
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McDonnell,  80  Cal.  201,  13  Am.  Bt  Kep.  165,  22  Pac.  182,  boldlng 
tbat  crime  of  having  possessloD  of  plates  for  connterfeltliiK  notet 
of  a  foreign  government  Is  punishable  either  In  State  or  Federal 
conrte;  United  States  v.  Am7,  14  Md.  152,  24  Fed.  Gas.  611,  holding 
tbat  act  of  Congress  of  Uarcb  3,  IS^,  for  punishing  for  stealing 
from  the  mall,  created  an  offense  also  panlsbable  In  State  trlbnnala 
under  State  law;  State  v.  Oleson,  26  Minn.  618,  5  N.  W.  968,  saying 
the  identity  of  an  offense  Is  to  be  determined  by  a  reference  both 
to  the  act  done  and  the  law  which  It  rlolates,  and  If  the  act  la  a 
transgression  of  two  distinct  laws,  It  results  in  two  offenses;  State 
T.  Whlttemore,  SO  N.  H.  248,  8  Am.  Rep.  1D9,  holding  false  swear- 
ing Is  punishable  ander  State  law,  and.  If  committed  reladve  to  an 
application  for  naturalization,  under  United  States  law.  It  may  also 
be  an  offense  against  that  law;  People  v.  Welch,  141  N.  Y.  27B,  38 
Am.  St.  Rep.  800,  36  N.  B.  331,  24  L.  R.  A.  121,  holding  that  revised 
statutes,  Eectlon  5344.  as  to  punishment  of  employees  on  vessels  by 
Federal  courts,  did  not  exclude  Jurisdiction  of  State  courts  for  of- 
fense of  manBlaughter,  committed  by  a  pilot  on  the  Hudson  river; 
Territory  of  Oregon  v.  Coleman,  1  Or.  192,  70  Am.  Dec.  566,  holding 
one  who  Bells  liquor  to  Indians  may  be  punlsbed  for  same  act  un- 
der law  of  territory  and  law  of  Xlulted  States;  State  v.  Brown,  2  Or. 
224.  holding  tbat  the  possession  of  counterfeiting  Implements  may 
be  made  an  offense  by  State  legislatures  punishable  by  State  courts; 
State  T.  Bankln,  4  Cold.  165,  holding  that  an  army  officer,  charged 
with  murder,  committed  during  tGe  Reheltlou,  and  acquitted  by 
court-martial,  could  be  tried  by  the  State  courts  for  same  offense, 
and  could  not  plead  former  acquittal;  State  v.  Norman,  16  Utah, 
465,  62  Pac.  9S9,  holding  the  act  of  Congress.  deQnlng  and  punish- 
ing adultery  In  the  territories,  did  not  prevent  the  territorial  legis- 
lature from  punishing  by  statute  the  same  act  as  an  offense  against 
the  territorial  government;  Jetfs  Case,  18  Gratt  942,  846,  954,  956, 
holding  a  State  court  has  power  to  punish  tbe  offense  ol  attempt- 
ing to  pass  a  forged  note  of  a  national  baok;  Smith  v.  United  States, 
1  Wash.  Ter.  270.  holding  marine  torts,  committed  on  tide  waters 
within  the  boundaries  of  a  county,  are  within  the  Jurisdiction  of 
tbe  United  States,  tbe  territorial  courts  have  also  concurrent  Juris- 
diction. 

Clti''^  also  in  dlsseotlng  opinions  in  Coleman  v.  Tennessee,  97 
O.  S.  537,  630,  24  L.  1129,  1130,  majority  boldii^  tbat  a  soldier 
convicted  by  court-martial  of  murder,  during -the  Rebellion,  could 
not  be  Indicted  In  State  court  for  same  offense  after  restoration  of 
Tennessee  to  the  Union;  Tennessee  v.  Davis,  100  U.  S.  278,  26  L.  655, 
majority  holding  that  a  government  officer  could  not  be  tried  both  In 
State  and  Federal  courts  for  murder  committed  while  tn  discharge 
of  bts  duties. 

Distinguished  In  Donnell  v.  State,  S  Ind.  481,  showing  that  the 
rule  that  uttering  counterfeit  money  was  punishable  by  State  as  a 
cheat,  did  not  apply  to  a  State  law  creating  an  offense  for  inducing 
vGcape  of  slaves  which  was  unconstltutlonaL 


,.  Google 


886  Notes  on  U,  8.  Iteports.  9  How.  671- 680 

MlBcellflneoDB.—  Forsytli  ?.  United  States,  8  How.  672,  13  L.  26S, 
bokllac  the  act  of  1802,  proTldlng  tor  certtQcates  or  dlTlslon  of 
opinion,  applied  both  to  criminal  and  civil  cases;  Es  parte  Lange, 
18  Wall.  201,  21  Ik  8S7,  dlBsentlng  opinion,  argnlng  on  conttltntlonal 
provision  tliat  no  person  shall  be  subject  for  the  same  offense  to  tw 
put  twice  In  Jeopardy  of  life  or  limb. 

B  How.  571-578, 18  L.  262,  FORSTTH  t.  ONITHD  STATBi 

Appeal  —  Orlmlnal  cases. —  There  Is  bo  general  law  giving  ap- 
pellate Jnrlsdtctlon  to  the  Supreme  Conrt  in  criminal  cases,  p.  G72. 
Cited  and  ruling  applied  In  Ex  parte  Vallandlgbam,  1  Wall.  2S1, 

17  I..  593,  holding  the  Snpreme  Conrt  cannot  review  b7  certiorari 
tbe  proceedings  of  a  military  commission  ordered  by  a  general 
officer  of  the  army;  San  Francisco  v.  United  States,  4  Sawy.  580, 
F.  0.  12,316,  holding  there  was  no  appeal  to  the  Snpreme  Conrt  from 
a  dedslon  of  tbe  Circuit  Court  Involving  title  to  land  In  San  Fran- 
cisco; United  States  v.  PInmer,  8  Cliff.  27,  F.  C.  18,055,  holding  a 
writ  of  error  does  not  lie  from  Supreme  Conrt  to  a  Circuit  Court  In 
a  criminal  case.  Cited  In  dissenting  opinions  In  United  States  T. 
Circuit  Jndges,  8  Wall.  979,  18  L.  114.  majority  holding  that  a  pro- 
ceeding In  lower  court,  under  the  act  of  1851.  for  settling  land  claims 
In  California  was  appealable  to  the  Supreme  Court;  Bz  parte  Lange, 

18  WaU.  185,  21  L.  887,  majority  holding  that  the  Snpreme  Court 
conid  look  Into  tbe  record  to  ascertain  If  a  prisoner  was  held  under 
a  Jndgtnent  made  without  authority  of  law,  collecting  authorities. 

Appeal  to  Snpreme  Court,  under  section  8  of  the  act  of  Congress 
of  February  22.  1847,  extends  to  Judgments  and  decrees  of  terri- 
torial courts  of  tbe  Territory  of  Florida  In  both  civil  and  criminal 
cases,  p.  574. 

Cited  and  applied  In  Simpson  T.  United  States,  9  How.  578,  18 
U  266.  and  Cotton  v.  United  States,  9  How.  680,  IS  L.  266,  denying 
a  motion  to  dismiss  an  appeal  from  District  Conrt  of  Florida  In  a 
case  of  trespass  on  government  lands. 

B  How.  578-679.  18  L.  266,  SIMPSON  v.  UNITED  STATBS. 

Appeal  to  Supreme  Conrt,  under  section  6  of  act  of  Congress  st 
February  22,  1847,  Is  allowable  In  both  civil  and  criminal  cases. 

No  citations. 

9  How.  B7fr-C80,  IS  L.  266,  COTTON  T.  UNITED  STATES. 

Appeal  to  Saprams  Court,  under  section  8  of  act  of  Congress  of 
February  22.  1847,  is  allowable  in  botb  dvU  and  criminal  casss^ 

No  dtaUona. 
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9  How.  S80-602.  18  L.  266,  BALDWIN  y.  EL7. 

C«itUlcatM,  lmi«d  br  trouary  departiiMo^  under  treaty  wttb 
Mexico,  being  legftUy  asslgDable  under  an  act  of  Oongreaa,  am  Is- 
doreement  In  blank  by  tbe  original  payee  Ib  rafflcient  evidence  of 
title  to  enable  tbe  holder  to  rectire  payment,  p.  600. 

Cited  and  applied  In  Bangor  Hlectrlc  Power,  etc.,  Oo.  v.  Boblnson, 
52  Fed.  S21,  holding  that  nnder  statute  of  Maine  providing  that 
traiiBfeni  of  corporate  stock  certlScatcB  shall  not  be  valid  except 
between  the  parties  thereto  ontll  entered,  then,  when  an  indorse- 
ment la  made  In  blank,  upon  aacertelnment  of  tbe  transferee  the 
transfer  becomes  perfect  In  his  favor  as  against  the  Indorser. 

Dlstingnlsbed  In  Combs  v.  Hodge,  21  How.  407,  16  L.  117,  hold- 
ing that  where  certificates  of  public  debt  of  Texas  were  transferable 
only  by  the  owner  or  his  legal  representatives  or  attorney,  a  mere 
Indorsement  In  blank  by  the  owner  was  not  sufficient  to  Justify  a 
purchaser  tbat  the  holder  had  a  good  title. 

Miscellaneous. —  Talty  v.  Freeman's  Savings  t  Trust  Co.,  98  U.  8. 
326,  23  L.  887,  on  the  point  that  an  offer  to  pay  amount  due  on 
security  was  not  the  equivalent  of  an  actual  tender — point  not 
touched  by  tbe  principal  case;  Bnnnel  v.  Stoddard,  4  Fed.  Caa.  6B2, 
on  tbe  point  that  the  allegations  In  a  bill  must  agree  with  the 
proofs  and  vice  versa,  point  not  raised  In  principal  case. 

B  How.  602-603,  13  L.  276,  UOQAti  v.  ROSS. 

Wliwa  no  citation  has  been  Issued  or  served  on  defendant  iB 
error  tbe  cause  must  be  dismissed  on  motion,  p.  603. 

Cited  in  note  to  91  Am.  Dec  196,  oo  Joinder  of  partiea  snlng  out 
writ  of  error. 

9  How.  60S-ei&,  18  L.  276,  FLEMING  v.  PAGB. 

Power  to  declare  war  was  not  conferred  on  Congress  for  the 
purposes  of  aggression  or  aggrandizement,  but  to  enable  the  general 
government  to  vindicate  Its  own  rights  snd  those  of  Its  citizens.  A 
war  declared  by  Oosgress  can  never  be  preaoined  to  be  waged  for 
the  purpose  of  conquest  or  tbe  acquisition  of  territory,  p.  614. 

Cited  and  approved  in  United  SUtes  v.  CastlUero,  2  Black,  355,  17 
L.  443,  holding  the  courts  could  not  presume  the  war  with  Mexico 
was  made  with  the  object  of  conquering  California. 

Intwnational  law  —  B«venue. —  Conquest  is  a  valid  title  while 
tbe  victor  maintains  exclusive  possession  of  the  conquered  country,— 
as  regards  all  other  nations  It  Is  part  of  the  conqueror's  territory, — 
bat  it  Is  held  according  to  Its  own  Institutions  and  laws.  Tha 
boundaries  of  the  United  States  are  not  extended  by  conQuest,  and 
a  port  taken  and  occupied  by  Its  forces,  remains  a  foreign  port  for 
revenue  purposes,  pp.  615,  616, 
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Cited  and  principles  applied  In  Tborlnston  t.  Bmltli,  8  W&IL  10, 
19  Ii.  861,  Holding  tbat  tbe  Confederate  States  were  to  be  con- 
aldered  as  a  de  facto  goTemment.  to  whlcb  Ita  lubabltants  owed 
obedience,  and  a  contract  for  payment  of  Confederate  States'  notes 
made  between  realdenta  can  be  enforced  In  tbe  United  States  courts; 
Hananer  ▼.  WoodrnfT,  Ifi  Wall.  447,  21  L.  227,  balding  tbat  bonds 
tuned  br  one  of  tbe  Btatea  In  rebellion,  for  tbe  purpose  of  support- 
ing tbe  war,  was  not  a  valid  conglderatloti  for  a  promissory  note; 
New  Orleans  v.  Steamship  Co.,  20  WaU.  898,  22  L.  309,  as  autborlty 
tot  tbe  proportion  that  conquest  and  temporary  military  possession 
do  not  alter  the  material  cbaracter  of  a  dty  or  port;  Baldy  t. 
Hnnter,  171  D.  8.  SOS,  18  8.  Ot  8&1,  bolding  tbat  investment  by  a 
gnardlan  of  his  ward's  fonds,  daring  the  War  ot  Rebellion,  In  bonds 
of  the  Confederate  States,  where  botb  resided,  was  a  valid  transac- 
tion; Tbe  ParkhlU,  18  Fed.  Caa.  118S,  holding  tbat,  when,  daring  tbe 
War  of  BebelUoD,  a  ship  bad  been  captured  and  libelled  as  a  prize, 
no  resident  wlthtn  tbe  hostile  district  could  sustain  a  proprietary 
claim  of  restitution;  Bart  t.  Burnett,  15  Cal.  SS9,  holding  tbat 
neither  military  occnpatlon  nor  complete  conquest  produces  any 
change  In  private  property;  Pennywit  v.  Foote,  27  Ohio  St  623,  22 
Am.  Rep.  850,  holding  that  tbe  Judicial  proceedings  of  courts  of  tbe 
Confederate  States  were  not  such  as,  under  the  Constitution  and 
acts  of  Congress,  were  entitled  to  full  faith  and  credit;  Dlllard  v. 
Alexander,  B  Helsk.  720,  holding,  that  Inhabitants  of  a  place  or 
territory  occupied  by  a  hostile  enemy  cannot  be  subsequently  pun- 
ished for  having  acquiesced  In  the  authority  tbat  has  gained  control 

Cited  In  disaentlDg  opinion  In  Latham  t.  Clark,  25  Arlc.  603.  ma- 
jority holding  that  all  contracts  In  consideration  of  Confederate 
notes  were  void. 

dted  In  general  discussion  In  Ford  t.  Surget,  97  V.  S.  617,  24 
L.  1025,  dtlng  Instances  of  temporary  de  facto  governments  hold- 
ing a  Confederate  State  enactment  was  a  law  of  that  State; 
Daniel  v.  Hntcheson,  S6  Tex.  62.  22  S.  W.  937,  discussing  and  ex- 
plaining the  lawful  exercise  of  a  belligerent  right  over  conquered 
territory,  as  regards  tbe  establlsbment  and  maintenance  of  military 
courts,  collecting  authorities. 

Distinguished  In  HUl  v.  Erwin,  44  Ala.  067,  holding  that  an  action 
on  notes  for  property  sold  could  not  be  defended  on  the  ground  that 
tbe  sale  was  for  Confederate  treasury  notes  and  not  dollara. 

War. —  A  cnstom-houaa  may  be  establlsbed  in  an  enemy's  coantry 
as  one  of  the  weapons  of  war.  A  permit  and  coasting  manifest 
granted  by  an  offlcer  appointed  by  the  military  authority  Is  not 
recognlxed  In  any  port  of  the  United  States  as  the  license  required 
by  act  of  Congress  tor  a  vessel  engaged  In  tbe  coasting  trade,  and 
does  not  exempt  Its  cargo  from  dntles,  p.  616. 

Cited  and  principle  applied  In  United  States  v.  The  Tropic  Wind, 
28  Fed.  Cas.  220,  holding  that  the  president  bad  tbe  right  to  Inedtnte 
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and  declare  a.  blockade  of  Confederate  ports;  Rntledge  r.  BVigg.  3 
Gold.  560.  91  Am.  Dec  303.  boldlng  a  commander-in-chief  can,  In 
his  discretion,  Sx  a  rate  of  Import  dnty  wholly  different  from  those 
fixed  by  law  on  goods  brought  Into  the  United  States. 

Uadttr  the  revenue  laws  every  port  Is  regarded  as  a  foreign  one, 
unlesB  the  custom-bouse  from  which  the  Teasel  clears  is  within  a 
collection  district,  established  by  act  of  Congress,  and  the  officers 
grandng  the  clearance  exercise  their  functions  under  the  authority 
and  control  of  the  laws  of  the  United  States,  p.  617. 

War. —  English  Jurisprudence  has  been  adopted  by  most  of  the 
States,  so  far  as  It  concerns  private  and  Individual  rights,  and  when 
such  are  In  question.  English  dedslons  are  referred  to  and  In  many 
cases  accepted  as  authority;  hot  as  regards  conquest  In  war,  or 
the  rights  and  powers  of  the  executive,  the  Constitution  and  laws 
of  the  Onlted  States  are  the  only  guide,  p.  6ia 

Cited  in  dissenting  opinion  In  United  States  v.  Wong  Kim  Ark. 
169  U.  S.  710,  42  L.  912,  18  S.  Ct  480.  majority  boldhig  that  a  child 
born  In  United  States  of  Chinese  parents,  not  naturalized,  but 
having  a  permanent  domicile,  became  at  birth  a  citizen  of  the  United 
States. 

Miscellaneous. —  United  States  t.  One  Hundred  Barrels  of  Cement. 
27  Fed.  Cas.  291,  in  considering  the  legal  status  of  residents  in  the 
Confederate  States  during  the  war;  Underbill  v.  Hernandez,  168 
U.  8.  2S3,  42  L.  4IST,  18  S.  Gt  84,  discussing  status  of  government 
arising  from  successful  civil  war. 

S  How.  61&-637.  13  L.  282,  MARRIOTT  v.  BRUNB. 

Import  duty  should,  as  a  general  rule,  be  collected  only  on  tbe 
quantity  or  weight  wblch  arrives  In  port.  Nothing  te  imported  till 
It  comoB  within  the  limits  of  a  port.  Where  a  portion  of  tbe  ship- 
ment does  not  arrive,  and  does  not  come  under  the  possession  of  the 
custom-bouse  olflcers,  It  cannot  be  taxed,  pp.  632.  633. 

Cited  and  ruling  applied  In  United  States  v.  Southmayd.  9  How. 
646.  13  K  203.  holding  in  a  case  of  importation  of  sugar,  that  the 
duty  was  regulated  by  tbe  quantity  entered,  and  not  on  that  shipped 
abroad,  and  on  the  true  price  abroad  as  estimated  by  the  appraisers, 
not  necessarily  estimated  by  the  owners;  Lawrence  v.  CaHwell,  13 
How.  496, 14  L.  239,  holding  a  duty  on  brandy  was  to  be  charged  on 
tbe  quantity  actually  Imported  as  shown  by  gauge  not  on  the  in- 
voiced contents:  Belcher  v.  Linn,  24  How.  &26,  16  L.  7&S,  holding  an 
assessment  was  uniformly  made  on  the  quantity  entered,  without 
any  allowance  for  ordinary  leakage  and  deterioration  while  tbe  mer- 
chandise waa  detained  for  appraisement;  Balfour  v.  Sullivan.  8 
8awy.  649.  650,  17  Fed.  232,  to  an  Importation  of  coke  where  thf^re 
was  a  shrinkage  In  weight  from  evaporation;  Wilson  v.  Maxwell,  2 
Blatchf.  318,  P.  C.  17.824,  to  an  importation  of  castlle  soap  in  boxes. 
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-ffbere  tiie  ascert^ned  welgbt  exceeded  the  InTOlce  weight;  Anatlii  t. 
Peulee,  2  Fed.  Gu.  236,  boldlog  tbnt  nnder  the  tariff  of  1816,  od 
valoreiD  duties  are  to  be  paid  on  the  quantltT  of  gooda  actually  Im- 
poned  not  on  the  amount  put  up  abroad:  Weaver  v.  Saltonatall,  38 
F^  491,  also  u  to  Importatloa  of  caatlle  soap  In  boxes  where  the 
soip  lud  lost  Id  weight  In  transit;  In  re  Bacbe,  64  Fed.  372,  holding 
^window-glass  sound  when  sblpped,  bat  broken  lu  transit,  bo  as  to  bs 
usden  except  for  remannfactnre,  Is  entitled  to  free  entry;  United 
States  T.  Bacbe,  G9  Fed.  761,  20  U.  S.  App.  286,  reversing  In  re  Bache, 
boldlog  that  window  glass,  broken  In  transit.  Is  not  admissible  as 
bn>fcea  glass  on  tbe  free  list,  but  is  dntlable  unless  abandoned  to  tba 
fovernment  nnder  section  23  of  act  of  June  10,  1890. 

^•^vmam  laws. —  Oircnlan  of  the  treaanry  department  are  en- 
^Ued  to  much  reqwct  In  deciding  on  the  true  meaning  of  tbe  law*) 
ttnt  «rv  nerer  dedslve  not  uncontrollable,  pp.  633,  631. 

^^ted  and  approved  In  Greely  t.  Thompson,  10  How.  231, 18  L.  102, 
"ayiiiS  that  Importers,  In  case  of  doubt,  are  entitled  to  have  their 
"^STtit  settled  by  Judicial  exposttfon  of  tbe  laws,  rather  than  by  the 
Jte-w-a  of  the  department;  McGoll  v.  Lawrence,  S  Blatchf.  863.  F.  O. 
f-^Ta,  dlscusdng  case  of  Gray  v.  Lawrence,  S  Blatchf.  118,  P.  O. 
■  *  ^2.  where  the  court  held  that  tbe  secretary  of  the  treasnry  had  no 
K^-l  power  to  direct  or  alter  the  Judgment  of  the  appraisers  In 
^'UlKig  goods,  and  holding  that  his  InBtmctiona  to  collectors  wera 
*  ^^vndusiTe  upon  the  courts. 


"^^i  venue  law. —  The  restrictive  provision  in  0  Stat  13,  that  dn^ 
*^'Ul<]  not  be  assessed  on  an  amount  lees  than  Invoice  value,  Is  to  be 
^^*^9trued    as    meaning    Invoice    price,    and    has  *no    reference    to 
*»»io.mity,  p.  626. 

^Ited  and  principle  applied  In  Uanhattau  Gas  Light  Go.  v.  Max- 
^^^^X  2  Blatchf.  409.  F,  0.  0,023.  holding  the  appointment  must  be 
^^^trlcted  to  determining  the  price  or  value  of  the  measure  of  quan- 
^^  by  which  thi>  purchase  and  sale  of  the  articles  are  made,  and 
^«ji  uo  reference  to  the  totality  of  tbe  purchase;  Flerson  v.  Lawrence, 
^  Blatchf.  500,  F.  G.  11,158,  holding  that  tbe  invoices  are,  as  against 
^lie  Importer,  prima  facte  evidence  of  tbe  times  of  parcbaee,  and  be- 
^^me  conclusive  evidence  on  thnt  point,  unless  a  mistake  of  date  Is 
tfointed  ont  and  proved  (note  this  may  follow  as  a  logical  deduc- 
tion from  the  ruling  that  tbe  restrictive  provision  relates  to  price 
only,  but  there  Is  no  specific  decision  in  the  principal  case  as  to  con- 
clusiveness as  to  time  of  purchsse);  Unlteil  States  v.  Nash,  4  Cliff. 
112,  F.  C.  15.856,  holding  tbe  appraisers  determine  the  actual  market 
value  or  wholesale  price  of  Imports  In  the  principal  markets  of  the 
conntrles  from  which  they  were  Imported,  but  have  no  authority  to 
determine  tbe  weight  or  quantity  of  tbe  Importation;  Weaver  v. 
Saltonstall,  38  Fed.  494.  holding  that  revised  statutes,  section  2800, 
referred  only  to  price  not  to  gnsntlty. 
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B«veua«  Uw> — Wordi  and  phrases.— Dedactlona  from  quan- 
tltlea  of  merchandise  shipped  are  allowed  hj  various  acts  of  Con- 
crefls.  Cases  Instanced,  among  other,  a  reduction  In  weight  for  "  tar« 
and  draft,"  under  I  Stat  166.  This  last  word  shonld  be  ".draff" 
meaning  dust  or  dirt,  not  what  Is  generally  meant  as  draught  or 
draft  p.  dSS. 

Cited  as  to  dednctlons  for  "  tare  "  under  statnte  of  1799;  sectlona 
68.  59,  iB  Wilson  t.  Maxwell,  2  Blatchf.  318,  F.  a  17,824,  holding 
that  as  to  soap  imported  In  boxes  the  tare  was  10  per  cent  of  ascer- 
tained gross  weight  not  actnal  weight  of  the  boxes. 

Overruled  In  Seeberger  v.  Wright,  etc..  Oil  Co.,  1B7  D.  S.  185.  39 
L.  666,  16  S.  Ct  684,  as  dictum,  holding  the  word  was  Intended  to 
appl7  to  an  arbitrary  deduction  by  the  Importer  from  the  gross 
weight  and  not  to  imparities. 

BevenuB  law  —  Protest. —  Where  a  payment  bas  been  closed  up 
without  protest  it  cannot  be  reopened,  but  where  a  written  protest 
is  Intended  to  apply  to  subsequent  entries,  and  is  so  understood,  and 
the  money  remains  In  the  collector's  hands.  It  will  entitle  the  Im- 
porter to  recover  from  the  collector,  p.  636. 

Cited  and  rule  appUed  In  Davles  v.  Miller,  180  U.  S.  287, 32  K  933, 9 
8.  Ct  sei.  holding  that  the  notice  required  by  revised  statutes,  section 
2931,  may  be  given  at  any  time  after  entry  and  original  estimate,  snd 
before  final  ascertainment  and  liquidation;  Schell  v.  Faoclie,  138 
U.  8.  571,  34  L.  1043.  11  S.  Ct  379.  affirming  Fauch  v.  Schell,  33  Fed. 
343,  affirming  validity  and  sufficiency  of  prospective  protests  as  to 
similar  Importations  by  same  importer;  Barney  v.  RIckard,  167  U. 
S.  362.  366,  39  L.  734,  736.  IB  8.  Ct  646.  647,  holding  a  protest  must 
be  made  before  actual  payment,  and  that  the  validity  of  prospective 
protests  was  eatabUahed  by  the  principal  case;  Dntilh  v.  Maxwell, 
2  Blatchf.  560.  ^1,  F.  C.  4.208,  in  a  case  where  the  duties  were 
fully  made  up  and  paid  and  the  money  on  Its  payment  to  the  col- 
lector passed  Into  the  treasury  of  the  Dnlted  States  and  became 
public  funds;  Steegman  v.  Uaxwell,  3  Blatchf.  367,  F.  C.  13,344,  sus- 
taining validity  of  a  present  and  prospective  protest  to  an  over- 
valuation or  thread  lace;  LUIle  v.  Bedfleld.  4  Blatchf.  43.  F.  C.  8,351, 
ivhere  duties  were  deposited  on  the  v&luaUon  In  Invoice  of  cigars, 
and  a  frand  was  committed  on  the  Importer  by  misdescription  of  the 
grades  In  the  Invoice,  a  subsequent  claim  for  abatement  in  the  ap- 
praisement was  sustained;  Hutton  v.  Schell,  6  Blatchf.  64,  66.  56, 
F.  C.  6,961.  rcaOIrmlng  rule  and  examining  prevlons  decisions,  ap- 
plied to  protect  against  exactions  of  collector  requiring  addition  to 
invoice  of  charges  for  inland  and  coastwise  transportation  and  costs 
and  charges;  Bmne  v.  Marriott  Taney.  136.  F.  C.  2.052.  referring 
to  principal  case  for  form  of  protest;  Ullman  v.  Murphy,  11  Blatchf. 
356.  F.  C.  14,325,  holding  the  dedslon  rested  on  the  peculiar  circum- 
stances of  the  case,  and  saying  the  rale  established  as  to  prospective 
protests  was  to  l>e  considered  as  binding  In  the  second  circuit; 
Benkard  v.  Schell.  3  Fed.  Cas.  199,  holding  the  act  of  March  3,  1857, 
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did  not  reqidn  ■  protest  wltb  eacb  parUcnlar  entry  bnt  allowed 
them  to  be  prospectlTe  and  coutlnnonB;  Blrtwell  t.  Saltonstall,  63  Fed. 
loos,  boldlng  that  tbe  amendment  of  revised  sttttntes,  section  3011, 
made  tlie  law  clear,  and  that  a  protest  made  within  ten  days  after 
parment  of  the  duties  le  valid;  Saltonstall  t.  Blrtwell,  66  Fed.  071, 88 
U.  S.  App.  62,  afflrmlDg  last  case,  holding  that  payment  under  pro- 
test means  a  payment  accompanied  by  or  followed  by  a  protest 
wblcheTer  ts  permitted  by  revised  atatntes,  sectfon  2931.  Sec  also 
note  to  26  Am.  Dec.  877,  on  recovery  of  money  paid  under  duress, 
notes  to  4B  Am.  Dec.  163.  on  effect  of  protest  made  after  payment; 
4S  Am.  Dec  164,  as  to  protests  made  applicable  to  subsequent  pay- 
ment 

Doubted  In  Baxter  t.  Maxwell'  4  Blatcbf.  89,  F.  0.  1,126,  taoldli^ 
that  the  mle  as  to  prospective  protests  should  not  be  extended,  and 
that  a  prospective  protest  annexed  to  an  entry  of  "  linens,"  was  In- 
snfflcl«kt  Dlstingnlsbed  In  Warren  v.  Feaslee,  2  Ourt  28S,  F.  a 
17,198,  holding  that  a  general  notice  at  tbe  dose  of  the  protest  that 
It  Is  to  apply  to  all  similar  Importations,  did  not  dispense  with 
necessity  for  a  protest  la  reference  to  those  Importationa;  Haynsa 
v.  Brewster.  46  Fed.  476.  saying  that  anch  protesta  were  only  al- 
lowed under  the  statutes  In  force  prior  to  1861.  Denied  In  UUman 
V.  Mnrphy,  11  Blatchf.  361,  F.  O.  14,826,  holding  that  under  the 
statute  of  1864,  a  change  la  the  law  had  been  made  requiring  a 
protest  to  be  gtren  on  each  entry,  and  that  a  prospective  or  con- 
tinalng  protest  aa  to  future  Importatioas  was  not  valid. 

Hlscellaaeoas. —  Town  of  LJgonler  v.  Ackerman,  46  Ind.  680,  dis- 
senting opinion,  with  numerous  authorities  which  tbe  Judge  bad 
not  examined,  the  point  decided  being  that  a  city  ordinance  Im- 
posing a  liquor  license,  on  one  who  was  already  carrying  on  ttie 
business  under  license  from  the  connty  board,  was  nnconstltn- 
tlonal;  bnt  If  tbe  license  was  paid  without  legal  compnlslon.  It 
could  not  be  reclaimed;  Johnston  v.  Btimmel,  89  N.  T.  121,  on  point 
that  no  suit  could  be  brought  against  United  States  without  con- 
sent of  Congress  —  miscitatlon. 

9  How.  637-647,  IS  Z,.  290,  DNITBD  STATES  ▼.  SOUTHMAXD. 

B«v«nue  lawa. —  Tbe  fact  that  a  seller  abroad,  of  sugars,  takes 
Into  consideration  the  probable  loss  from  drainage,  does  not  Jus- 
tify the  collector  In  charging  a  duty  upon  the  lose.  The  duty  Is 
regulated  by  law,  not  by  estimates,  and  by  law  It  Is  Imposed  on  the 
quantity  entered,  not  that  shipped,  and  on  the  true  price  as  es- 
timated by  the  appraisers,  p.  646. 

Oited  and  principle  applied  In  Wilson  t.  Maxwell,  2  Blatchf.  818, 
F.  a  17.824,  holding  tbat  where  duties  are  Imposed  by  weight  or 
meaasre,  the  Importer  Is  not  required  to  pay  for  a  greater  quantity 
than  actually  arrives  In  the  United  States;  Balfoar  v.  Sullivan,  8 
Sawy.  660, 17  Fed.  2S2.  to  same  point;  United  States  t.  Nash.  4  OUff. 
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112,  F.  G.  16,8S6,  boldlag  the  powen  of  appralien  do  not  aothoi^ 
Ue  them  to  exteod  their  Inquiries  beyond  wbst  !•  necesBorr  ta 
enable  them  to  appraise  the  mercbandise  as  required  by  law;  Austin 
V.  Peaslee,  2  Fed.  Cas.  236,  holding  that  under  tariff  of  18*6.  ad 
valorem  datlea  aie  to  be  paid  on  tbe  quantity  of  gooda  actually  Im- 
ported, not  OD  the  amount  put  up  abroad;  Weaver  v.  Saltonstall,  88 
Fed.  494,  OD  Importation  of  cattlle  aoap,  the  duty  should  be  aaaeeaed 
only  on  the  quantity  arrtvlnK  in  port,  not  on  that  ahiived;  Loula- 
TlUe  Public  Warehouse  Co.  v.  Collector  of  Onstoms,  49  Fed.  ES69, 
6  tr.  a.  App.  SS.  holding  tbe  da^  was  properly  ^argeable  on  the 
quantity  actually  Imported,  not  on  that  withdrawn  from  bond,  and 
that  no  aliowance  could  be  made  for  leakage  while  detained  for 
appraisement;  American  Sugar,  etc,  Co.  t.  United  Statea,  Bl  Fed. 
047,  holding  that  "  actual  value,"  meant  the  market  valne  in  coun- 
try of  export  at  date  of  arrival  In  United  Statea. 

Appeal  and  error. — Objection  cannot  be  made  for  tbe  flrvt  time 
on  tbe  appeal  that  certain  matters  of  fact  were  not  submitted  to 
the  Jury  wben  no  request  on  that  point  was  mada  below,  and  the 
qneatlona  by  acquiescence  of  both  parties  seem  to  have  been  ruled 
OB  tbe  law  only,  p,  949. 

HIscellaneona — Belcher  v.  Linn,  24  How.  S2S,  19  L.  758,  to  the 
point  that  where  the  wording  of  the  revenue  act  vaa  amblguoiUi 
parol  testimony  would  be  admissible  to  explain  tbe  amblgul^. 

r.  WHBBLING.  BTOh 

Supreme  Court  practice. —  On  a  bill  by  a  State  to  enjoin  obstruc- 
tion of  ft  navigable  stream  by  creation  of  a  bridge,  Involving  the 
question  of  original  Jurisdiction  of  the  Supreme  Court,  the  Supreme 
Court  made  an  interlocutory  order  referring  the  case  to  a  commis- 
sioner to  take  further  proof  as  to  the  obstruction,  p.  658. 

Cited,  as  instance  of  exercise  of  power  of  injunction  over  State,  In 
Grifflog  v.  GIbb.  McAll.  223,  F.  C  R,81B,  bolding  that  unless  a 
nulsaoce,  existing  under  a  local  law,  amouuts  to  a  oatloual  one.  It 
will  not  be  enjoined  by  tbe  Supreme  Court;  Columbus  Ins.  Co.  v. 
Curtenlus,  (J  UcLean,  219,  F.  C.  3,045,  as  showing  the  Sudiviiif 
Court  did  not  consider  the  act  of  legislature  of  Virginia  conclusive 
upon  all  tbe  world  on  the  qnestlou  of  obstruction,  since  they  bad 
referred  It  to  a  commissioner;  Gates  v.  Northern  Pac  R.  B.  Co.,  64 
Wis.  69,  24  N.  W.  496,  aa  to  general  queatlou  of  right  of  a  railway 
company  to  temporarily  obstruct  navigable  rivers  by  bridges;  Keator 
Lumber  Co.  t.  St  Croix  Boom  Corp.,  72  Wis.  SS,  7  Am.  St  Bep.  fld^ 
B8  N.  W.  DS9,  on  Questloa  of  right  ol  States  to  obstruct  navlgabU 
rlvera  bj  logging  twonu. 
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JUDGES 


SUPREME  COPRT  OF  TBE  UNITED  STATES 


DURINQ  THE  TIME  OF  TBB8B  RBPOBTB. 


The  Son.  Koara  B.  Taket,  Chief  JtutiM. 
The  Ron.  Johit  M'Lean,  AttociaU  Juatioe. 
The  Hon.  J  AXES  M.  Watkx,  Auooiate  Ju*tie». 
The  Hon.  John  Gatboh,  Atioeiate  Jvttiev. 
The  Hon.  John  MI^inlet,  Auoeiate  Juatiee. 
The  Eon.  Pots  V.  Daniel,  Auooiate  Jiutie*, 
The  Hod.  Saudel  Nelsou,  AnoaiaU  Jtutioe, 
The  Hon.  Levi  Woodbdbt,  Auocinta  Jtutiim. 
The  Hon.  Robebt  C.  Gsikb,  Ateodate  JuMtka, 

John  J.  CBiTTEKUBn,  £aq.,  Attomey-OvMrat. 
WiLUAU  Thomas  Cabkoix,  Esq.,  Clark, 
Bbhjauin  G.  Howabd,  Eaq,,  SeporUr, 
lUcuABO  Waixacu,  Esq.,  ifsrcAal, 


RULES  OF  COURT. 


No.  S8. 

Ordered,  thkt,  wh<?n  a  case  in  taken  ap  for 
ItM  upon  the  rcf^ular  cull  of  tlic  docket,  and 
arfiiiDd  orally  in  bphalf  of  only  "ne  of  tliP  par- 
tioH,  no  printed  argiiiiirnt  will  be  received  un- 
less it  is  filed  before  thp  oral  ar;!uinent  brains, 
and  the  court  will  proceed  to  consider  ki)d  de- 
cide the  case  upon  the  ex-parte  argument. 
Chancery  Rule. 

Ordered,  that  the  fortieth  rule,  heretofore 
adopted  and  proiaul)::ated  by  this  court  qb  one 
of  the  Tulea  of  practice  in  suits  in  equity  iu 
the  circuit  courts,  be,  and  the  same  is  hereby 
repealed  and  annulled. 

And  it  shall  not  hereafter  be  necesHary  to  in- 
terrogate a  defendant  itppcially  and  particular- 
ly upon  any  etatement  in  the  bill  unless  the 
complainant  desirns  to  do  so,  to  obtain  a  dis- 
covery. 

Admiralty  Rules. 

Ordered,  that  the  following  supplemental 
mips  be  added  to  the  rules  heretofore  adopted 
by  Ibis  court  for  regulatins  proceedinga  in  ad- 

lii  all  nuits  in  personam,  where  a  simpl.-  war- 


rant of  arrest  iiiaea  and  is  exaevM,  haB  M 
be  taken  b^  the  marahal  uid  the  eonrt  1h  tti 
cases  only  in  which  it  is  requii«d  by  ite  W 
of  the  State,  where  an  arrest  Is  mado  npoa  mJ 
ilar  or  analogous  process  issuing  from  tu  BU 
courts.  And  Imprisonment  for  debt  on  pnM4 
issuing  out  of  the  Admiralty  Court  Is  ■boUi^ 
in  all  cases  where  by  the  laws  of  tbc  BtatoJ 
which  the  court  is  held  imprisonment  for  4M 
has  been  or  shnll  be  hereafter  aboliidwd  ^ 
similar  or  analogous  process  iisuiag  ftOM- 
Slate  court.  ., 

The  twenty- seventh  rule  shall  not  applj  < 
cases  where  the  sum  or  value  in  dispnto  ddi 
not  exceed  fifty  dollars  exclusive  of  eoatl,  ^ 
leas  the  District  Court  shall  be  of  opbdoB  ttl 


the  proeeedinjcs  prescribed  b^  that  rula  an  ■ 

esaary  for  the  pui 
before  the  court. 


d  by 
of  Ji; 


[ustice.  In  the  a 


All  rules  and  parts  of  rulei  heretofore  adop 
ed  inconsistent  with  this  order  ue  horebj  i 
pealed  and  annulled. 

It  is  further  ordered  that  these  mlea  be  pa 
Mi^hrd  in  the  next  volume  of  the  Reports  offi 
ili'i'isions  of  this  court,  and  that  the  clerk  mM 
llieiii  1o  be  forlhwilh  printed  a  " 
If  Ibe  wvernl  dislrict  courts 
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THE  DECISIONS 


Supreme  Court  of  the  United  States, 

AT 

DECEMBER  TERM,  1850. 


THE  STATE  OF  IOWA,  ReapoDdeiit— Originsl 
Bill, 

THE  STATE  0?  IOWA,  CompUinftat, 

XHB  STATE  OF  MISSOURI,  Reapondent.- 
Crou  Bill. 

BinmdKT7  line  between  Statea  eaUbliahed. 


I  T  Howinl, ,  .• 

diTldlnt    U>c    BtBt»    at    MUtoari    tnd    Iqwb. 

'    Bdapted  and  conflinied,  and  the  traandu-j  Una  flnal- 


n  and  mark  the 
aaid  States,  according  to  our  decree  of  the  De- 
MinbeT  Terra,  1B4B,  having  performed  that 
dnty,  and  reported  to  the  court  at  this  term  the 
aunner  in   which   said   work   bad   been   per- 


^d  them  in  doing  the  work  in  the  field,  and 
tbkt  other  asdetants  had  been  employed,  and 
that  Tariotu  expeniea  had  been  incurred  in 
running  and  marking  said  line:  now,  in  order 
that  tM  partiaa  to  taid  controversy  may  be 
tatonoed  of  the  unount  of  meanE  necessary 
to  tw  provided  to  pay  for  eaid  aervicea,  and 
■lao  tor  other  coats  and  ehargea,  incident  to 
the  aait,  it  ia  ordered  that  the  clerk  of  this 
•onrt  do  ezamiDe  witnesses,  and  resori  to  other 
aridenee,  for  the  purpose  of  ascertaining  what 
li  tho  projMr  ecmpensation  to  be  allowed  to 
wd  eommissionera  and  the  surveyors  they  cm- 

Sloyed;  and  also  what  compenaatioa  is  due 
>  tha  Hon.  Bobert  W.  Wells  for  sucli  services 
•■  ho  may  have  performed  aa  commissioner  be- 
for«  lie  reaigned.  And  said  clerk  wili  alao  as- 
eertnbi  the  amount  of  expenses,  of  every  dc- 
.  acription,  incurred  by  said  commissioners,  be- 
r   ride  tlw  compensation  to  themselves  and 


together  with  the  costa  and  charges 

1  Qua  court    in  ■  carrying    on    tbi 

a*]  "contiwarsy  heis.    All  of  which  he  will  in 


I  aaid  acoount,  the  report  of 


said   commissioners    will   be   taken   as    prima 
facie  true. 

Said  clerk  will  also  ascertain  and  report  the 
amount  of  moneys  already  advanced  to  said 
coniDiiBsionera  by  the  States  of  Missouri  and 
Iowa  rf^spectivelyi  and  the  manner  in  which 
said  moneys  have  been  expended. 

IS  December,  18G0. 

And  now,  on  this  third  day  of  January,  A, 
D.  1851,  this  cause  came  on  for  further  order 
and  decree  therein,  when  it  appeared  to  the 
court  that  at  the  December  Term,  1848,  thereof, 
Henry  B.  Hendcrshott  and  Joseph  C.  Brown 
were  appointed  com misai oners  to  run  and  mark 
the  line  in  controversy  between  the  States  of 
Misaouri  and  Iowa;  and  the  said  Brown  havcnn 
died,  the  Hon.  Robert  W,  Wells  was  appointed 
in  room  and  stead  of  said  Brown  by  the  Chief 
Justice  of  this  court,  in  vacation.  And  said 
Wells  having  reaigned  hia  appointment,  Wil' 
liam  G.  Minor  was  appointed  commisaioner  in 
room  and  atead  of  said  Wells,  by  this  court,  at 
its  last  December  Term  of  184B;  and  at  which 
term  the  time  for  running  and  marking  said 
line  was  extended  to  this  present  Term  of  De- 
cember, ISGO,  for  the  reasons  stated  in  the  re- 
port of  said  Wells  and  Hendcrshott,  made  to 
the  last  term;  and  which  ia  hereinafter  em- 
bodied. And  the  present  commisaioner  a,  Henry 
B.  Hendersbott  and  William  G.  Minor,  have 
made  their  report  in  the  premisea  to  this  term; 
and  which  report  ia  as  follows: 
To  the  Honorable  the  Supreme  Court  of  the 
United  States. 
The  undersigned,  appointed  commissioner!)  by 
this  honorable  court,  in  the  above  casea.  to  es- 
tablish the  boundary  line  between  the  aforciiaid 
States,  respectively  report,  that,  for  the  ]iur- 
pose  of  arranging  the  opcratioi.B  in  the  field  BO 
as  to  combine  economy  with  speed,  wc  met  in 
the  city  of  St.  Louis,  in  JIarcb  last,  and  there, 
after  consulting  cspcritrncHd  surveyors  as  to 
the  time  that  might  he  consumed  in  running 
I  be  line,  the  probable  amount  of  expense  to  hv 
incurred,  the  necessary  force  to  bo  cmployi'J. 
and  tbe  prO[icr  outfit,  we  determined  a  plan  iil' 
ations.  imd  agreed  tu  meet  at  the  supposed 
of  Sullivan's  "nortliwi'st  corner,'"  between 
(he  1st  and  20lh  of  April  last.  While  in  St. 
Loui.4,  we  olitained  from  ^lajor  M.  L.  Clark. 
Surveyor-General  of  tbe  Slates  of  Miasouri  and 
Illinois,  n  copy  of  the  field  notM  <rf  the  r 
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S  Sdpbeiu  Comr  or  i 

S*]   in*de  by  John  C.  'SnHiTan,  in  the  yeu" 
1816,  of  ft  line  beginning  on  the  etut  bank  of 
the  Hiaaouri  River,  opposite  the  middle  of  the 
mouth   of   the   Kansas    River,    and    eitendiag 
QOTth  one  hundred  milea,  where  he  made  a 
ner,  and  also  of   the  line  run  by   him   in 
easterly  course  to  the  Des  Moines  River.     We 
were  also  furnished, by  Majoi  Clark  with 
era!   charts,  diagrams,   and   copies   of   surveys 
which  had  at  various  times  been  made  of  por- 
tions  of    Sullivan's   line,   and    which   were    of 
much  service  in  the  prosecution  of  the  work. 

The  surveyors  severally  appointed  by  us 
were  William  Dewey,  Esq.,  of  Iowa,  and  Robert 
Walker,  Esq.,  of  Missouri.  Both  these  gentle- 
men had  been  connected  with  the  public  works 
of  their  respective  States,  and  enjoy  a  high 
professional  reputation. 

According  to  our  agreement,  we  left  our  re- 
spective homes  on  the  lOth  of  April  last,  and 
soon  after  reaching  the  point  of  meeting,  in 
view  of  increased  prices  of  transportation,  pro- 
visions, etc.,  caused  by  the  immense  emigra- 
tion through  Southern  Iowa  and  Northern  Mis- 
souri to  California,  we  altered  our  plan  of 
work  and  reduced  our  force. 

No  precise  trace  of  the  "old  northwest  cor- 
ner" remained — the  witness  trees  to  it  were  or 
the  margin  of  a  vast  prairie,  and  had  apparent 
ly  been  destroyed  by  fire  years  ago.  Conse- 
ijuently  its  exact  position  could  not  be  ascer- 
tained. Yet  from  the  running  of  many  experi- 
mental lines,  diligently  examining  the  evi. 
dences  before  us,  together  with  the  reports  of 
the  surveyors,  we  became  satisfied  of  its  prop- 
er position,  and  accordingly  established  it. 
Its  latitude  taken  resulted  as  follows; 

40°  31'  40"  N. 
At  the  corner  so  determined  we  planted  a 
large,  solid  cast-iron  pillar,  weighing  between 
fifteen  and  sixteen  hundred  pounds,  four  feet 
six  inches  long,  squaring  twelve  inches  at  its 
base  and  eight  inches  at  its  top.  This  pillar 
was  deeply  and  legibly  marked  with  the  words 
(strongly  cast  into  the  iron)  "Missouri"  on 
its  south  side,  "Iowa"  on  its  north  side,  and 
"State  Line"  on  the  east. 

From  the  monument  so  planted  at  the 
"northwest  corner"  aforesaid,  in  the  said  lati- 
tude, the  survey  of  the  line  was  commenced, 
running  due  west  on  said  parallel  of  latitude 
to  tlie  Missouri  River,  as  directed  by  this  hon- 
orable court,  and  at  its  terminus,  as  near  the 
bank  of  said  Missouri  River  as  the  perishable 
nature  of  the  soil  would  admit,  we  planted  a 
monument  similar  in  figure,  weight,  dimension, 
and  inscription  to  the  one  planted  at  the 
"northwest  comer,"  the  words  "State  line" 
facing  the  east. 

4*]  'Unexpected  delays,  arising  from  a  con- 
dition of  the  weather  which  prevented  the  sur- 
veyors from  making  reliable  astronomical  ob- 
servations, together  with  the  fact  that,  to  a 
great  extent,  in  the  vicinity  of  said  line  there 
were  no  roads,  and  the  settlements  distant  and 
sparse,  compelling  us  to  open  a  track  for  the 
transportation  of  the  monuments  and  baggage 
of  the  corps,  and  also  to  construct  necessary 
bridges  and  grade  fords,  greatly  retarded'tlie 

Returning  to  the  "northwest  comer,"  the  sur- 
Toy  of  the  line  was  commenced,  extendinR  east- 
S04 
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wanUy  from  said  "eomer"  to  tha  Dm  Moine* 
River,  as  run  and  marked  by  said  Snllivan,  is 
I81S,  from  said  comer  to  said  river.  On  this 
line,  by  close  examination,  we  discovered 
abundant  blazes  and  many  witness  trees,  which 
enabled  us  to  find  and  re-mark  the  said  line, 
as  directed  by  this  honorable  oourt. 

The  survey  of  this  portion  of  the  line,  mora 
than  one  hundred  and  fifty  miles  in  length,  was 
commenced  on  the  13th  day  of  August,  and 
finished  on  the  18th  of  September. 

Near  the  bank  of  the  Des  Moines  River 
where  the  line  terminated,  w«  planted  a  cast- 
iron  pillar,  similar  in  weight,  figure,  dimen- 
sions, and  inscriptions  to  those  plant^  at  the 
"northwest  comer,"  and  near  the  bank  of  tha 
Missouri  River,  the  words  "State  Line"  facing 
the  west. 

Solid  pillars  of  cast  iron,  weighing  ea<^  be- 
tween tbree   and   four  hundred   pounds,  and 
'nutely  described  as  to  figure  and  inscriptions 
the  report  heretofore  made  to  this  honorabla 
court  by  Messrs.  Wells  and  Hendershott,  com- 
lers,  we  caused  to  be  planted  at  every 
es  in  the  due  west  line  extending  from 
'northwest     comer"     to     the     Missouri 
River,  and  also  at  every  ten  miles  in  the  lint 
extending   cast    from    the   "northwest   comei" 
aforesaid  to  the  Des  Moines  River. 

No  iron  monument  was  planted  at  mils  ISO 
in  the  line  running  east,  because  between  it 
and  the  point  where  the  large  one  is  planted 
on  the  bank  of  the  Des  Moines  River  there 
existed  but  a  small  fraction  of  ten  miles,  being 
only   fifty-one   chains. 

For  a  fuller  account  of  the  said  survey  we 
respectively  refer  to  the  report  of  the  survey- 
ors made  to  us,  marked  A,  and  to  the  follow- 
ing exhibits  herewith  transmitted: 

Field  notes  of  said  survey,  accompanied  by 
a  map  of  the  line  (marked  B). 

Tabular  statement  of  the  costs  and  cbaigw 
incurred  in  said  survey   (marked  C). 
All  of  which  is  most  respectfully  submitted. 
Henry  B.  Hendershott,  Com'r,  ete^  Iowa. 
W.  G.   Minor,  Commissioner,  Mo. 
'And  the  report  of  the  surveyors  em-    [*fi 
ployed  by   the   commissioners,   and   abore  re- 
ferred to  as  part  of  said  conunissionere'  rqiort, 
is  in  the  words  and  figures  following; 

Keokuk,  September  30,  18G0. 
Messrs.  Hendershott   and   Minor,   CommiaaicNi- 
ers  of  the  Boundary  Survey. 
Gentlemen — Having  been  appointed  by  JOB. 
I  the  part  of  the  States  of  Iowa  and  UisaoBii 
severally,  to  locate  and   survey  the  boundary 
between  those  States,  under  the  decree  of  tke 
Supreme  Court  of  the  United  States,  we  Bwt 
according  to  your  appointment,  on  the  2Sth  e(     i 
*  pril   last,  near  the  snppoaed  site  of  the  tM 
irthwest    corner,    for    the    purpose    of   eon- 
mcncing  operations  in  the  field.  I 

We  proceeded  to  search   for  the  old  eorasr,     J 
which  was  to  be  the  basis  of  our  future  oper-     I 
Having  a  certified  copy  of  Sullivan^    J 
field  notes,  from  the  Surveyor -General's  ofHes    I 
at  St.  Louis,  we  knew  that  the  comer  had  been    g 
Iginally  located  in  timber,  and  deaigsated  by 
o   witness   trees.     Aided   by  a   view  of  the 
topography  of  the  locality— as  indicated  in  the 
notes,  and  especially  by  the  manner  in  which 
Sullivan's  north  line  crossed  the  Platte  Blver 
near  Its  terminus — we  were  able  to  determlBe 

1«.    — 
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tb«  Ioe«Iit7  of  tbe  comer  approximatelj)  and 
SB  inspection  of  tbe  ground  satisfied  us  that 
every  evidence  of  its  exact  position  had  long 
since  disappeared.  Time,  and  tbe  fires  that 
annua II}'  spread  over  the  prairies,  had  de- 
stroyed the  witness  trees  and  every  trace  of 
both   lines  near  the  comer. 

TJiis  point,  known  familiarly  as  the  "old 
northwest  comer,"  was  the  termination  of  the 
line  surveyed  by  Sullivan,  in  1816,  from  the 
mouth  of  the  Kansas  Hiver  north  one  hundred 
miles,  and  was  the  point  at  which  he  turned 
aast,  in  running  to  the  Des  Moines  River,  hia 
miles  being  numbered  north  from  the  Kansas, 
and  east,  beginning  again  at  the  corner. 

Having  no  direct  evidence  of  the  exact  site 
of  the  required  point,  it  became  necessary  to 
find  determinate  points  in  the  two  lines  as 
near  the  comer  as  possible.  Prolon^ng  the 
lines  severally  from  such  points,  tbeir  intersec- 
tion would  be  the  point  to  be  assumed  as  the 
oomer,  and,  if  Sullivan's  measurement  were 
correct,  would  be  the  precise  spot  where  he 
fslablished  it. 

Xear  the  supposed  locality  of  the  OBth  mile 
comer  on  the  north  line,  we  found  a  decayed 
tree  and  a  stump,  which  correspond  in  course, 
distance,  and  description  with  the  witness  trees 
to  that  comer,  and  cutting  into  the  tree  we 
saw  what  we  supposed  to  be  the  remains  of  an 
old  blaze,  upon  which  was  preserved  a.  part,  ap- 
parently, of  tbe  letter  M.  This  supposition 
•*J  'was  verified  by  measuring  south  two  miles 
to  a  point,  wbicb  we  found  to  be  Sullivan's 
97th  mile  comer  from  one  witness  tree,  which 
was  perfectly  sound.  The  marks  upon  it,  two 
or  three  inches  beneath  the  bark,  were  plain 
and  legible. 

On  the  east  line  we  found  the  witness  tree  to 
the  3d  mile  comer.  The  wood  upon  which  tbe 
marks  had  been  inscribed  was  decayed,  but 
their  reversed  impression  appeared  upon  the 
new  growth  which  covered  the  old  blaze,  and 
which  was  cut  out  in  a  solid  block. 

Prolonging  the  lines  three  miles  each  from 
the  points  thus  determined,  tbeir  intersection 
was  assumed  as  the  required  comer,  and  at 
that  point  was  planted  the  monument  specified 
in  the  decree.  By  measurement  made  from  the 
surveyed  lines,  we  found  the  corner  to  be  in 
The  northeast  quarter  of  section  35,  township 
S7  north,  range  33  west.  Tts  exact  position 
with  reference  to  those  lines  can  be  seen  in 
the  diagram  in  the  field  notes.  (See  post,  p.  15.) 

The  latitude  of  the  comer,  determined  by  a 
•eries  of  observations  taken  on  the  ground,  we 
found  to  be  40*  34'  40"  north.  While  employed 
upon  these  observations,  we  were  delayed  by 
unfavorable  weather,  and  it  was  not  till  the 
24th  of  May  that  we  were  in  readiness  to  com' 
mence  the  survey  of  the  west  line  from  the 
comer  to  the  Missouri  River. 

This  portion  of  the  boundary,  being  required 
to  be  a  parallel  of  latitude,  was  mn  with 
Burt's  solar  compass,  the  use  of  wbicb  requires 
tke  longitude  of  the  place  of  observation  to  be 
«t  least  approximately  known.  Not  having  the 
T«quUit«  means  of  ascertaining  the  longitude 
of  the  comer,  we  calculated  it  from  maps  to 
be  about  M*  30"  west  from  Greenwich,  which 
waa  mfflciently  accurate  for  the  purpose.  The 
iartninient  naed  Mng  an  untried  one,  some 
dala7  was  ^Terieneed  in  it*  adjustment  To 
It  It.  ed. 


insure  accuracy  in  the  work,  a  telescope  was 

attached  to  it. 

The  principles  upon  which  this  line  was  run 
involve  a  mathematical  investigation,  which 
will  be  found  in  Note  A,  accompanying  this 
report,  but  the  mode  of  running  it  will  be 
briefly  described  here.  Each  successive  mite 
was  prolonged  in  the  plane  of  the  prime  ver- 
tical passing  through  its  beginning.  The  direc- 
tion indicated  by  the  instrument  stationed  at 
the  beginning  of  a  mile  is  in  the  plane  of  the 
prime  vertical  passing  through  that  point,  and 
that  direction  was  continued  through  the  mile 
by  means  of  fore  and  back  sights.  At  the  end 
of  tbe  mile,  an  offset  north  was  made  to  com- 
pensate for  the  sphericity  of  the  earth.  This 
offset,  it  will  be  seen  by  the  note,  is  6.665 
inches  for  one  mile.  The  instrument  being 
moved  at  the  end  of  the  mile  the  proper  dis- 
tance north,  and  a  new  direction  'given  (*7 
and  continued  as  before,  tbe  parallel  passing 
through  the  initial  point  was  continued 
throughout  the  line.  In  some  instances,  bow- 
ever,  it  became  convenient,  whenever  the  nature 
of  the  ground  admitted  of  it,  instead  of  offset- 
ting, to  continue  the  same  direction  through 
several  miles.  It  will  be  seen  by  the  note,  that 
the  offsets  increase  as  the  squares  of  the  dis- 
tance, being  for  one  mite  6.S55  inches,  for  two 
miles,  four  times   that   distance,  etc. 

Thus  it  appears  that  the  offsets  rapidly  in- 
crease with  the  distance  run,  and  that,  by  con- 
tinuing the  direction  of  the  prime  vertical  from 
the  corner  to  the  terminits,  the  southing  would 
have  been   over  2,000   feet. 

At  the  western  terminus  of  the  line,  the  ob-, 
servations  for  latitude  were  repeated.  Having 
established  that  point,  we  returned  to  the 
northwest  corner,  and  commenced  retracing 
Sullivan's  east  line  on  the  13th  of  Au^st. 

is   thirty-four   years   since   this   line   was 
and    every    vestige    of   the    mounds    and 

e'ts  established  in  the  prairie  has  disappeared, 
uch  of  the  country  through  which  it  passes 
ists   of   brushy   barrens,    or    hi^    rolling 
prairies,  dotted  with  detached  groves,  or  cov- 
ered   with    a    thin    growth    of    dwarf    timber. 
Much   of   this  description   of  timber  has  been 
destroyed  by  lire,   forming  in  some  instances 
'  'ie,  and  in  others  brushy  barrens,  destitute 
ees;  while  in  some  plucca  an  entirely  new 
growth  of   young  timber,  principally   hickory, 
sprung  up.     In  all  such  ca=es  the  witness 
I  and  other  marks  mentioned  in  Sullivan's 
field  notes  were  gone,  and  thus  it  occurred  that 
frequently  were  several  miles  without  find- 
ing  any    traces    of   the   line.      But    in    heavy 
bodies  of  timber  no  difficulty  was  experienced 
in  discovering  evidences  of  the  precise  location 
of  the  line,  not  only  by  blazes,  but  by  line  and 
witness  trees,  many  of  which  are  sound,  and 
the  marks  in  good  preservation.     The  general 
topography  of  the  country,  and  especially  the 
■ossinga  of  the  streams,  greatly  facilitated  iis 
I   following  the  line,  and   in  some   instances, 
hen  confirmed  by  the  old  blazes,  enabled  us 
to  establish  it  with  sufficient  certainly.    In  the 
absence  of  any  traces  of  the  line  between  two 
/ra   points,   distant   from   each   other  more 
1    one    mile,    we   assumed    the    line    to    be 
ight  between   such  points,  and  established 
posts  accordingly.     This  was  done  by  run- 
ning a  raudom  line  from  the  last  found  oomer, 
20  S05 
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in  a.  direction  u  near  that  punued  hj  SolliTui       It  will  be  perceived  that  the  meaenremeat  of 

....  ijjd  another  point  wa*    this  """ "" '    ""'  "'  """' — 

No  notice,    hj 

jgfi"«-adi     , 
fleld  notes,  which  relate  to  the  true  Hne  onlj.        tiont  of  U)e  old  line  agree  very  nearly  \riih  our 


e  could  detennine,  until  another  point  was    this  line  as  run  by  ub  exceeds  that  mf  Sullivan 

. 1,   and   then   correcting  back.     No  notice,    by  llf^^     chaina,   and   that   thia   increaae,  kl- 

however,  is  taken  of  these  random  lines  in  the    though    n-adual,    is   not    regular.      Some    por- 


We  won  satiBQad  ourselves  that  the  line  run  meaBurements,  while  others  differ  materiAUjt, 

8*]  by  Sullivan  'was  not  only  not  a  due  east  and   the   greatest   gain   is   generally   made   in 

line,  but  that  it  was  not  straight.     That  more  brushy  and  broken  land. 

or  leu  northing  should  have  been  made  in  the  For  the  convenience  of  estimating  distances, 

old  line   was  to  have  been  expected  from  the  and  that  the  true  length  of  the  line  might  he 

fact  that  Sullivan  ran  the  whole  line  with  one  indicated  by  the  mile  poets,  they  were  estab- 

variation  of  the  needle,  and  that  variation  too  lished   by  our  measurement,    taking    care    hi 

great.     This  would  account  for  the  fact  that  every    instance    to   note   the   distance   of   the 

the  northing  increases  aa  he  progresBed  east,  posts  set  by  us  from  the  corresponding  comers 

But  there  are  great  irregularities  in  the  course  m  the  old  line  whenever  found.    The  different 

of  the  line,  for  which  it  is  difficult  to  find  a  courses  being  extended  from  one  known  point 

cause.     Sudden  deviations  amounting  to  from  to  another,  the  line  was  not  altered  at  those 

one  to  three  degrees  frequently  occur,  and  it  points,  being  made  to  pass  through  them,  but 

rarely  happens  that  any  two  consecutive  mile*  only  its  length  corrected, 

pursue  the  same  direction.  The  length  of  the  entire  line  is  211  miles  and 

A  reBurvey  of  the  line  between  the  91st  and  82JW,  chains,  embracing  4°   1'  7.29"   of  longi- 

IMtb  miles  was  made  in  the  year  1846,  and  we  tude.     The  length  of  a  second  of  longitude  is 

found  the  witness  trees  on  that  part  of  the  line  calculated  in  Note  C,  and  the  longitude  of  any 

defaced,  and  others  subatitnted.    We  aucceeded,  „int   ^f  ti,g   ijqb   bej,i„  kno^n,  that  of  any 

howevCT,   in   identifying   Sullivan's   trees,   and  ^ther  point  can  be  deduced. 

we  destroyed  the  m arks  of  that  surrey  as  fax  The^p  is  platted  from  the  field  notes  on  a. 

as  Oiey  related  to  the  old  line     In  all  i°>tan<»s  j      ,  ^f  ^  i„^l,  ^^  t,,.  ^^      ^^  ;,  „„, 

where  a  comer  on  Sulhvan-slme  «  mentioned  ^^^^          represent   the   gener;i    Tea-    [•» 

in  our  field  notes,  one  or  both   witness  trees  ""™™="   "f   .c^nocui.    yi,^   ^                          "^ 

were  found  to  idektify  it,  and  we  did  not  al-  *»«•    '■    ">!.  topography    of    the    hne.     The 

ways  think  it  neeeas^  to  repeat  t^  faet  In  ■<»1«  "(«°  '^«*  "'. '"  °"»<le  'V"""'!'  *?*  ■™' 

the  notes                          v            r  ^^  ^j^^^^  jj^p  ^ngigg  ,„  the  east  line,  to  do  which 

Accompanying  thia  report  are  the  field  notM  would  require  it  to  be  extended  to  a  length  that 

and  map  of  the  boundary,  the  former  of  which  would  render  it  inconvenient.    All  the  pnrpoaea 

are  BuHciently  explained  in  the  note  prefixed  for  which  it  can  he  used  will  be  attained  by  ita 

to  them.  present  form. 

On  the  west  line  the  monuments  every  ten  Wm.  Dewey, 

miles  were  deenied  sufficient.    On  the  east  line  Surveyor  on  the  part  «f  Ivwa. 

mile  posts  are  established,  marked,  and  wit-  B.  Walker, 

nessed  as  described  in  the  fleld  Dotea.  Bnrveyor  on  the  part  of  1 

Kora  A. 

Pnt  •  —  semi-eqnatorlal   axis  at  the   earth. 

«  —  aeml-palai  axis. 

*  ~  *^a"te  }     to  «   point  «  on  the  tarrsatrlal   meUdlan. 

«  —  eccentrlcltv. 
I  —  latitude  of  S. 
r  ~  radius  ot  curvature  at  B. 

^bsn  eonalderlns  the  eenti*  aa  the  orlfin  of  the  co-ordinates,  we  bava 
(it  (a>  —  ••) 


DUEerentlatlnf  tgalii,  we  find 

BobsUtate  thsse  values  (1  and  2)  Id  the  Keo^ril  equation 


(<i>  o>  t*  +  0*  ••>  4  ^ 


((g*  »■  »  c*  «*>  «^\i 
F  ^  /c*   (a*  —  ■■)  \   ^  ^  (^  _  j^,  ,    11  ^  ^  J  ^ 

"  "  0*    (B*   —   f) 


!hB   State  ta  Mmsotm  t.   Thx   State  or  Iowa.     Iowa  v.  Missoubi. 
(o*  —  «*  ^  —  o"  «••*+«•«•)  *       [  (a*  —  •••')(»■  —  ••)  )| 


(o«  —  ^  I'lJ  «• 


' ?^— <••' 

The  far«Kolii(  •qnatlon  <8>  ta  tbc  proper  expresilon  tor  tlie  raOiu  of  cDrratiire  when  the  Tklne 
of  •  U  knowD :  bat  u.  In  tlie  present  caw.  the  value  of  tbti  qnantltj  !■  ontacertalned.  It  will 
b«  better  to  deduce  an  eqalTalent  eipreailon  loTolvlai  only  qaantltlea  wblch  must,  from  the  Da- 
tura of  tbe  qawtlon,   neeeKsarilr  be   known.       • 

Let  B  ff  repreuDt  the  equatorial  axis  of  the 
earth ;  O  P,  the  leml-polmr  aila ;  P,  the  pole ; 
a,  a  point  on  the  terreatrlal  meridian  at  which 
tbe  radliu  of  curratare  la  reqolred,  and  whose 
latitude,  B  L  B  ~  I,  it  known ;  then,  retalnlni 
the  notation  bttherto  adopted,  (7g  —  o;  (7P  — 
e;  O  B  —  m;  and  8  if  —  y.  ALU  nornaj  to 
the  meridian  at  R,  and  U,  eonaeqaentl;,  a  part 
of  r,  tbe  radios  of  cnrvatara.  In  the  rlght-anilei) 
trlantfs  a  ff  z.,  L  £;  «  Bs  :  m*.  I;  sin.  J,  and 


from  the 


■  of  tbe  elllpae,  (7  g.*  I 

whence  Lff  —  OPxOB  —  ^A 


Aad  tbe  lint  analofT  becomea 


«  IT  -  —  (i»  —  -•)    . 


:—(«'  —  •'» 


Bqnarlng,  we  find 

o>  H  iln.t  I  —  <^  (a>  - 
Heoee,  elnce  ^  —  ^  —  ^i 


••  aln.*  I  -V  «■  a>  eoa.'  I  —  *  *  aln.'  !  —  «■•■    (sin.'  I 
o«.»I-l)  *■•  —  *••  aln.'^*'  (a»—^»ln.'  i)  -a 
Whence  we  Oednee  ^ 


a  (••  —  «■)     CO*.  L 

J  —  o*  coe.*  I  —  a>  ••  COS.*  L 

I  —  ^  H  Bin.'  I  —  a*  COS.'  I  —  ^  ^  cot.*  Ij 

—  ^  a*  lin.)  I  -  (since  tin.'  I 


',  la  equation  (8),  we  mbttltnte  for  •>   Its  valne  Just  found,  we  bava 

/  «*   cot'    I     \|    /         fo'  —  •'  sin.'  i  —  ■'  coa.'  II  \ A 

_    (--•■>-,  a..i)        (-•[  Q.-..^....  ]) 

B*   C  0*0 

/    --■■    \\ 

\o'  —  e"  aln.' J/ 
"t(o._  «■  sin."  l)  r(a'-e.,ln.-l)   'i.GoOQIc 
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t  iMt,  we  find 


(a>  —  «■  Bin.'  0} 

1  senerat  eiprcaslan  for  tbe  radlui  of  cumtiire   at    anj    point    on   th«    elliptic   nerld- 

etermiDBtlon  b;  Beuti  Of  tbe  ciiustortal  bdiI  polar  dltmeten  ot  the  orth,  ma;  be  reEard- 
I  accurate  than  that  of  an;  other  Reomcter.  H[a  resalti,  deduced  from  a  conalderatlon  of 
iccuratelj  meaaored  area  ot  the  merldlaa  la  varloui  latltudea,  am  tbcretore  adopted. 


a    —  :0,923,S9e  feet 
0    —  SD.S53,6S2       •* 
It  ire  eipreas  tbe  other  quaatltes  In  terma  of  o,  we  ihall  bare,  after  i 
compntatloii, 

a -  1.000000000 

If  -  0.003326489 

P -  0.00867^631 

»ln>  I  -  lln."  «•  84'  «r         -         -         -         •         -  0.4231238231 
■ab«tltutlni  tbess  Talue*  In  equation  (5),  we  han 

.863326409 M9S2M9B 

~(  1—  O.0OeST3G31  X  .4281Z883S8)|  ~ 1 

.»BTlTe2T 


.099707306 


--.MTSiSeVT, 


«) 


t  aa  a  nnlt. 


-  20,872.806  feet. (T.> 

r  west  direction,  and  accnratelT  prolonied 
I  the  plane  ol  the  .prime  vertical  paaslng 
md  Knithward,  accordlns  to  a  certain  law. 
I  neceaaaiT  to  appl; 


or,  resuming  tbe  fi 

r  ^  20.028.696  x  .B9TS4860T  - 

A  line  traced  upon  tbe  earth'a  aurface  In  an  eaat  c 
bf  means  of  (ore  and  back  Bighta.  will  always  remain  I 
tbrouEh  Ita  beglnnins;  and  consequentl;  will  sraduallT  t 
Bence,  In  running  the  line  from  SuIUtbu'b  corner  to  tbe  MUeourl  RlTer,  ll 

certain  corrections  In  order  to  regain  tbe  parallel  of    latitude    paaBlog   through    tbe    Initial    polat. 
Theae  corrections  ma;  be  ascertained  In  the  following  manner : 

We  ma;,  without  icDalbie  error,  consider  that  part  of  tbe  earth's  surface  on  wbtch  we  haTC 
been  operating  as  a  portion  of  tbe  surface  of  a  sphere  whose  radius, Is  equal  to  the  radlna  of  car- 
Tatnre.  aa  above  ascertained. 

Let  B  O,  P  0,  represent  tbe  equatorial  and  polar  radii. 
reBpecllvel;.  and  jB  O  S  —  Q  8  J^  ^  ),  tbe  latltade  of  S. 
O  B  and  F  B  represent,  and  are  In  the  planes  of,  the  prime 
vertical    and  tbe  circle  of  latitude. 

It  la  evident  that  these  planes  intersect  each  other  at  B, 
and  tbat  tbe  line  of  Intersection  Is  tangential  to  tbe  earth  ' 
at  (hat  point  If.  then,  a  line  be  traced  from  B,  at  rtcht 
angles  to  the  meridian  P  E,  It  will  intersect  an;  other 
meridian  P  O  at  D.  But  tbe  parallel  •InteraectB  tbe  [•18 
same  meridian  at  B,  IIcdcg,  D  A  is  tbe  required  currpctlon. 
It  thus  appears  tbat  the  planes  represented  by  B  O,  8  f 
Intersecting  tbe  plane  ot  tbe  second  meridian,  will  form, 
eitcmall;  to  tbe  earth,  a  figure  which  ma;  be  repreaeated 
b;  S  £>  B;  and,  tbe  arc  D  B  being  ver;  small,  thia  flgure 
ma;  be  treated  as  a  plane  triangle,  right  angled  at  D. 
Tbe  angle  B,  when  projected  upon  tbe  plane  of  tbe  aecond 
meridian,  will,  of  course,  undergo  a  diminution:  but  when  Us  is  ibe  case  bere)  tbe  Incllnalion  of 
tbe  two  merldiana  la  small,  tbia  diminution  becomes  almost  InOnltealmal  In  amount,  and  mar  be  dis- 
regarded.   It  tliei'efore,  we  put  «  —  S  D,  and  v  —  £  D,  we  aball  have 


(8.  J 


But.  making  d  —  tbe  distance  along  the  line  between  the 
ties  ot  tbe  circle 

2  r  +  w.-  d  ;;  d:  «; 


we  have  from  tb«  proper- 


antlt;  m.  In  tbe  divisor  of  the  a 


„GoQi?lc 


Hamwd  1 


laso        The  State  op  btissovBi   v.   Ibg   Stat^  of  Iowa.     Iowa  t.  Misbouu. 
I  ralM  In  equAtlon   (8),  w*  ban 


tax  Tmlocs,  w*  aball  Imt* 


mile,  and  aubBtttnte  foi  tlM  letters  t 


I  Mns  coartant.  v  twjm  4*  f . 


_ 

] 

mile. 

o  — 

1  K  6.sn5 

n 

„ 

0  ft.     6.856  IB 

4  X  a.8fi5 

2  "       3.420  ■• 

8  K  e.856 

D  "       1.695  - 

16  X  6.856 

26  X  e.8SG 

1*  "       3.375  " 

rt 

86  X  6.856 

20  ■■       6.T80  " 

7 

49  X  e.85B 

27  ■■     lI.a»B  - 

8 

64  X  6.866 

86  ■•       6.730  - 

tl 

81  X  6.6S5 

46  "       3.256  " 

H7  "       1.600  - 

~ 

W 

"  ~ 

8600  X  6.835 
•NO'XB  B. 

~ 

8066  "       6.00O  " 

[•14 

In  Bote  A,  aqnatlali  (7),  we  And  20.872.306  feet  to  be  tike  lengtb  of  the  lAdliu  Of  COrvatDn  of 
the  tarrattrlAl  meridian  at  tbe  parallel  of  40°  34'  40"  :  and,  as  tbls  ralae  ma;  be  considered  eon- 
■taut  (or  a  sbort  diataoce  north  or  soulb  ol  tbat  parallel,  and  as  radius,  eipreaaed  In  seconds,  la 
eqoal  to  306,264,806',  we  have,  for  tbe  lengtb  ol  a  second  of  loDgltade  on  either  slda  of  tbe  line, 
(or  bI*w  vUm, 


20.8T2.306 
'  206,364,806 


=  101.2  teal; 


note:  c 
10  tbe  radiuB  ol  the  circle  of  latltnOe  p 


>■  ~  e*  sin.'  1 


t  A  as  ■  anlt.  and  anbatltntlng  tbe  n 

.76063361 
1  —  .006673581  X  .4281288238)^ 


.76053361 


.988687137 


.99717637 
tbe  loot  ■•  a  Dolt, 

•  —  20.028,6&6  X  .76060824  —  15,914,660  leet 

bave  lor  tbe  lenctb  c 


.76060824:  aod. 


Bence,  along  (or  near)   the  parallel  of  40*  34'  40", 
btnsitude, 

15,014,660 


1-  —  - 


206,284,806 


-  —  77.1601  leet 
6 

1  tbe  difference  Of  li 
Le;  and  eonseqnenti/,  wheueTer  the   tongtitude  at  an;  oi 
acd,  It  will  become  known  for  all   the  others. 
The  foIlDwInK  la  a  statement  of  the  dllTerences  of  longitude  between  the  principal  points  In  tlM 


la  attends  west  of  the  n 
r  the  *Des  Moines  80  llnka.  we  ei 
■  4*  1'  r  J!». 


OouKT  or  THX  Urited  ar^Tia. 


And  the  field  notes  refeired  to  bj  the  Mtid 
surveyors.  Walker  knd  Dewej,  tM  port  of 
their  report,  axe  in  the  worda  knd  figures  fol- 

IKagruu  ehowing  the  SituatioD  of  the  Corner. 


Note. 


The  field  notes  relate  to  the  tnie  line,  as  ee- 
tabliBhed  on  the  ground.  No  notice  is  taken 
of  random  lines.  The  distances  are  reckoned 
in  chains  and  links  from  the  beginning  of  each 

When  a  post  is  noted  as  set  in  a  mound,  the 
pit  is  invariablf  nine  links  west,  to  designate 
it  from  other  surrere.  In  the  prairie  the  posts 
are  marked  with  the  letters  "B.  L."  facing  the 
east,  the  letter  "L"  facing  the  north,  and  the 
letter  "M,"  facing  the  south,  and  the  number 
of  the  mile  marked  on  the  west  face  of  the 
posL  In  timber  the  number  of  the  mile  is 
marked  on  the  witness  trees,  with  the  letter 
appropriate  to  each  State,  there  being  one 
tree  marked  on  each  side  of  the  line  when- 
!•*]  ever  'possible.  The  foot  of  each  witness 
tree  is  marked  with  the  letters  '%  L." 
Missouri  and  Iowa  Boundary,  West  Line. 
Commenced  May  the  24th,  and  completed 

July  the  I2th,  A.  D.  I860. 
Planted  a  cast-iron  monument  at  the  "north- 
west comer,"  latitude  W  34'  40''.3  north. 
Uissouri    and    Iowa    Boundary.      West    Line. 
Commencing  at  Sullivan's  Northwest  Comer. 
Dist.      Course  West  on  a  Parallel  of  latitude. 
1st  Mile. 
6.00    Prairie. 
18.30    Branch  0  Iks.  wide;  runs  aonth,  ildrted 

with  timber. 
WM    Prairie. 

Land  rolling,  second  rate. 
SdMlle. 
33.90    Brushy  l»Bnch,  0  lies,  wide,  runs  south, 
skirted    oecasionall]'    with    strips    of 
timber. 

I^nd  rolling,  second  rate. 
3d  Mile. 
78.00    Timber. 

Land  rolling,  soil  second  rat*. 

SID 


Dist.  4th  Milt. 

7S.00    Honey  creek,  25  Iks.  wide,  runs  south. 

7B.00    Praine. 

Land  rolling  and  second  rate,  timber 
ordinary,  black  and  burr  oak,  elm, 
hickory,  and  watnmt,  and  undargrowth 
hnuh  at  eame. 

6th  Mile. 
Second-rate  roUing  prairie. 

Sth  MUe. 
Beeond-imte  rolling  prairla. 
7th  Mile. 
30M    A  small  branch  runs  southwest. 
74.00    Branch  4  links  wide,  runs  south. 

These  branches  unite  about    10    chains 
below  the  line,  and  at  their  junctioa 
commences    an    extensive    grove^    «x- 
tendiniF  south. 
I^nd  rolling,  soil  second  rata. 

8th  Mile. 

Rolling  prairie,  soil  second  rate. 

Sth  Kile. 

'First  half   rolling  prairie;   second  half   [*1T 

broken   and   covered  with  patchaa  of 

ha«l. 

lOth  MOe. 
Hazel  continaes. 
60.00    Timber. 

58.00    Drain  runs  northwest. 
71.00    Prairie. 

60.00  Set  a  cast-iron  monument  with  the 
word  "Boundary"  facing  both  eaat  and 
west,  the  word  "Iowa"  facing  the 
north,  and  the  word  "Missouri"  te- 
eing the  south. 
Land  rather  broken;  soil  second  r»te; 
timber  poor  and  sparse,  mostly  black 
oak. 

11th  Mile. 
4JK)    Timber  (a  small  grove.) 
0.26    Prairie. 
13.00    Bottom. 
21.00    East  Fork,  of  102.40  links  wide,  iwu 

southwest. 
27.00    Prmirie, 

I^nd   rolling;   second  rate.     Prairie  in- 
terspersed with  hazel  thickets.    Tim- 
ber tolerable;  elm,  liad  hickory,  wal- 
nut, etc.    The  ridges  are  covered  with 
hazel  and  scrub  oak. 
12th  MUe. 
64.50     Timber. 
50.00    Middle  Fork,  of  102.26  links  wide,  rona 

61.60    Prairie  with  patches  of  hazeL 

Land  rolling,  soil  ;econd  rate.  Bottom 
on  the  creek  level  and  rieh;  Timber 
indiSerent. 

13th  Mile. 
KIM    Timber. 

74JK)    West  Fork,  of  102.60  links  wide,  nuM 
south,  skirted  with  a  narrow  belt  of 
sparse   timber.' 
Land  rolling,  eecondrate.    Bottom  rather 

14th  Mile. 
Eolling,  second-rate  prairie. 

ISth  Mile. 
Prairie,     rather     broken,     second     rata. 
Patches  of  hazel  and  small  groves  <rf 
•parse  timber. 

Howard   I*. 
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KM 
MM 


2S.60 
34.00 
49.50 
67.00 
65.00 
68.60 
72.00 


36J)0 
36.00 
43.00 
45.S0 


letb  Mile. 
Same  ma  Uat  mile. 

ITth  MUe. 
Timber. 
S12S    *8mall   brancli    nina   northwest. 

Nortbeut  ootan  of  ISr.  Short's  field 

300  linlca  8.  46'  W. 
Northweat  comer    of    Short'a   field    200 

links  Boutb. 
Qew  Creek,  10  links  wide,  mns  aauth- 

Lond     rolling;     second     rate.      Timber 
tolerable,    black    and    burr    oak,    elm 
and   walnut,   etc.,   with   undergrowth. 
IBth  Mile. 
Prairie.    Land  rolling,  second  rate. 

l»th  MUe. 
Boiling,  aecond-rste  prairie. 

20tb  Mile. 
Drain  rwis  northwest.    Grove  short  dis- 
tance north. 
Cut  ofl'  southwest  comer  of  Davidson's 

field. 
Drain  Dortbwest. 
Set  cast-iron  monument  facing  as  be- 

Land  rather  broken;  soil  second  rate. 

21st  Mile. 
BoUiog,  Mcond-rtite  prairie. 

2Zd  Mile. 
Mostly  bottom  prairie,  level  and  rich. 

23d  MUe. 
Nodaway  River,  100  links  wide,  mns 
south,  muddy  channel,  narrow  belt 
of  timber  on  the  bs^s.  The  first 
half  is  rather  wet  bottom  prairie. 
Last  quarter  of  the  mile  brushy,  and 
the  end  in  a  dense  tbioket. 

24th  Mile. 
First  quarter  brushy,  with  tbickats  of 

hazel,  etc. 
Balance  prairie,  rolling,  second  rate. 

26tb  Mile. 
Upland  prairie,  rolling,  second  rate. 

Zeth  Mile. 
Same  as  last  mile. 

27th  Mile. 
Boning,  aacond  rate  prairie. 

28tb  Mile. 
Sparse  timber. 
Brushy  prairie. 
Drain  southwest. 
Timber. 
Bottom. 

Thicket  of  dense  brush. 
Branch,  0  links  wide,  runs  southeast. 
•Prairie. 
Land  rolling,  soil  second  rate.    Timber 

2»th  MUa. 
Left   bottom. 
Small  grove. 
Left  same.     Prairie. 
Bottom- 
Timber. 
Mill  Creek,  li  links  wide,  runs  south. 

Left  bottom  (same  as  last  mile). 


30th  Mile. 
Small  branch  runs  northeast,  hazel  on 

the  banks. 
Bet  cast-iron  monument  in  a  swale,  fa- 
cing as  before. 
Ijuid  very  rolling,  second  latfi. 

Slat  Mile. 

Boiling  upland  prairie. 

32d  Mile. 

33d  MUe. 

S4th  MUe. 
East  Taskio,  80  links  wide,  runs  wmtk, 
banks  steep,  duumel  muddy,  narrow 
belt  of  timber    on    the    brake,  occa- 
sionally spreading  out  into  consider- 
able groves. 
Upland  rolling,    second    rate.      Bottom 
about  %  mile  wide,  level  and  riok. 
.36th  Mile. 
Rolling   upland  prairie, 
30th  MUe. 


The  s 


37tli  Mile. 


38tb  Mile. 

9.90 

Middle  Taskio,  0  links  wide,  mns  south. 

Same  as 

last  mile. 
39th  MUe. 

7.50 

A  wet  swale. 

17.00 

Left  swsle. 

60.00 

East   edge   of   a  grove  about  S  diBlIU 

south 

extending  west. 
40th  Mile. 

29.00 

Timber. 

69.25 

West  Taskio,  60  links  wide,  runs  south- 

west. 

Prairie. 

80.00 

•Set   ca 

as  above. 

Upland 

rolling,    second    rate;    bottom 

rich, 
etc 

Timber,  burr  oak,  hickory,  elm. 

41st  Mile. 

Upland 

rolling  prairie. 
42d  MUe. 

The  sau 

43d   mi*. 

The   sai 

44th   MUe, 

The  SSI 

■  46th  Milfc 

The   ssr 

'  46th  MUe. 

The    same. 

47th  Mile. 

26.40 

High   Creek,   6  links  wide,  runs  south- 

west. 

The  same. 

4Sth  MUai 

The  sau 

'   40th  MUe. 

The  same. 

60th  Mile. 
Set  cast-iron   monument  tn  a  low,  wet 

swale,  facing  as  before. 
Land   same  as  last  mile. 

6lBt  Mile. 
Field  fence  north   and  south. 
Fence  north  and  south. 
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Dist. 

71.00 

Timber. 

Land  as  before. 

62d  Mile. 

4.70 

Left  field  fence  north  and  tontb.  Tim- 

ber. 

61.25 

Branch,  4  link,  wide,  runs  nortli. 

79.00 

Road  north  and  south.    Prairie. 

78.W 

Touched    the    northwest    corner    of    a 

field. 

Land  as  usual.    Timber  tolerable,  oak 

hickory,   elm,   etc. 

63d  Mile. 

7.76 

Timber. 

28.00 

Field  fence  north  and  south. 

40.10 

Left  Seld  fence  north  and  south.    Prai- 

45.60    Timber. 

64.76    Small  branch  runs  south. 

60.80    Field   fence  north  and  south    (Sager**.) 

Left  timber. 
21*]       *Land  broken,  soil  second  rate. 
Timber,  oak,  hickorj,  elm,  etc. 
64th  Mile. 
00.00    Fence   north   and  south,  dividing  Sager 
and   Sebo. 
7.50    Left  field  north  and  south. 
10.00     Open  burr-oak  timber. 
46.76    Spring  branch  southwest. 
')9.50    Road  north  and  south. 
60.00    Field   fence   north   and   south.     Prairie, 
Land  broken,  second  rate.    Timber,  burr 
oak,    hickory,    etc.      The    61st,    52d, 
63d,  64th,  and  66th  miles  run  through 
what  is  Icnown  as  McKissoctc's  Grove, 
embracing  a  fine  farming  countrjr. 
66th  Mile. 
2.60    Left  field, 
of   B 

Bottom  prairie. 

Timber. 

Nishnebotone    River,    160    links     wide, 

runs  southwest.     The  bottom  is  level 

and    rich,     affording     fine     pasturage. 

There  is  a  narrow  strip  of  timber  on 

the  river. 

Sath  Mile. 
Level,  rich  bottom. 

67th  Milo. 
Slough  runs  south. 


The  e 


69th  ItQl«. 


»£0 

sia 


aoth  Mile. 

Set  cast-iron  monument,  the  words 
"State  Line"  facing  the  east,  and  the 
word  "Iowa"  facing  the  north,  and 
the  word  "Missouri"  facing  the 
south.  The  ground  here  is  high,  af- 
fording a  much  more  appropriate 
site  for  the  monument  than  the  ter- 
minus on  the  bank  of  the  Missouri 
River,  where  the  land  is  extremely 
liable  to  wash,  and  JB  frequently 
overflowed. 

61st  Mile. 

Road  north  and  south.  The  ground  be- 
gins to  become  lower  from  this  point. 


ber. 


T!b- 


A  Cottonwood,  30  inches  diam,  [*as 
notched  on  the  east  and  west  sides, 
and  marked  with  the  letter  "I."  at 
the  north,  and  "M."  on  the  south. 
61.00  Set  a  post  on  the  bank  of  the  Misaouri 
River. 

fCottoDwood,  10  in.  diaBL, 
Ti— ^-o.        J      S.  87°  E.  a  Iks. 
"■™'*''        1  Cottonwood.  10  in.  dtas., 

[     N.  21°  W.  12  Iks. 
Rich  bottom   land,  heavy  body  of  tim- 
ber,  principally  Cottonwood  and  elm. 
MisBOuri  and  Iowa  Boundary.    East  Line  tram 

Sullivan's  Northwest  Corner. 
Dist.  Course  S.  SB"  24'  E. 

1st  MiIe.~Var.   of  needle   11'  K. 
4.00     Small  branch,  nms  southwesL 
10.50    Prairie. 

23.60  Drain  south.  Brushy  prairie. 
65.00  Touched  south  pert  of  a  groTO. 
80.00    Set  post  in  mound. 

lAnd  very  rolling,  soil  second  rate. 

2d  Mile. 

lOJIO    Small  branch   runs    southeast;  bottoa 

sparse  timber. 
I6.(X>    Branch,  25  lintcs  wide,  runs  south. 
27.00    Bottom  prairie. 

al.20    Branch,   26   links   wide,   nuia  aontliSMt. 
Narrow  skirt  of  timber  on  the  badkl. 
76.00    Brushy  upland  prairie.    Barrena, 
80.00    Set  2d  mile  post  in  mound. 

3d  MUe. 
50.60    Sparse  timber. 
77.00    Prairie. 

80.00     Sullivan's  3d  mile  corner  found  bj  om 
witness    tree.      Set    3d    mile    post   in 
mound.     2d   and   3d   miles   very   roll- 
ing, with  sparse  timber  and  barreniL 
Course  N.  SB   "  45'  E. 
4th   MUe. 
10.00    Bottom   prairie. 

50.50    Platte  River,  76  links  wide,  miu  Mntk- 

southeast.     Narrow  skirt    of    timbff, 

Sullivan's  blazes. 

58.00    South  point  of  a  sharp  bend  in  the  rlva; 

the  line  enters  the  river  a  short  dla- 

S6.00  Prairie.' 
72.00  Upland. 
80.00     Set  post  in  mound. 

Land  rolling,  second  rate.    Timber  poor, 
hickory,  elm,   burr   oak,   etc. 

''6tb   Mile.  ["J« 

80.00    Set   post   in   mound. 

Rolling  upland  prairie. 
6tb  Mite. 
80.00    Set  eth  mile   post  in  mound. 
Land  as  last  mile. 
7th  Mile. 
13.60    Branch,  20  links  wide,  mna  wnthWMl. 

I4.2G    Branch,  20  links  wide,  runs  north. 
16.00    Branch,  20  links   wide,  runa   ii  iilliwwt 

Found  Sullivan's  blazea  mi  the  Una. 
35.60    Prairie. 
61.60    Bottom. 


■vG'JIJ^  » 


59.00 
71.80 
T3.00 
T8.S0 


■  STATt  OF  MISSODU  V.  ThD  STAH 

Dirt. 

Set  7th  mile  po«t  m  mound.  30.00 

Upluid  broken,  bnufaj  barrens;  bottom    40,00 

8t)i    Hile. 

West  fork  of  Gnnd  Eiver,  100  linko, 

runt  south.     Timber.  65.00 

Pntirie.  89.00 

Set  8th  mile  post  in  monnd.  80.00 

Land    level    aad    rick.      Timber    good, 
hidcoiy,  elm,  black  walnut,  etc. 
gth    Mile. 

Bmah;    upland    prairie;    sparse    scrub 
oak  on  the  ridgea. 

Small  branch  runs  sontbwest. 

Set  9th  mile  post  in  mound. 

Upland  broken  and  brushy. 
10th   Mile. 

Road  northeast;  open  prairie.  13.50 

^t  cast-iron  monument  with  the  word 

"Boundary"  facing  both  the  east  and    30.00 
the  west,   and  the  word  "Iowa"   fac- 
ing  the   north,   and   the   word   "Mia-    80.00 
•ouri"   facing  the  south.     First  half 
mile  broken  and  bniShy,  second  half 
open  prairie. 

nth   Mile. 

Bet  1  Itb  mile  pest  in  mound. 

Idod  broken  and  brushy. 
12th   Mile. 

Sparse  timber,  land  broken. 

Branch,  10  links  wide,  runs  esst-south- 

Set  I2tb  mile  post  in  mound,  near  a 

small  branch. 
lAnd  rolling,  second  rate. 

'I3th  Mile. 
Small    branch    runs    south,    ecattering 

trees  and  brush  on  east  side. 
Timber.     Creek  a  few  links  south. 
Creek,  50  links  wide,  runs  soutb. 
Creek,  60  links  wide,  runs  northwest. 
Creek,  60  links  wide,  runs  south. 
This    creek    is    very    crooked,    and    hai 
probably    changed    its    channel    sinc< 
Sullivan  run  bis  line.    This  line  Is  01 

his  blazes. 
Set  I3th  mile  post. 

fBnrr  oak,  18  in.  diam.,  S. 
20°  E.  41  links. 
"       ""   '       "  N.  20° 
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18th  Mile.— Var.  10°  30'  E. 
Small  braneb  runs  southeast. 
Branch,  12  links  wide,  runs  south-south- 

Narrow  belt  of  timber  <m  bank.     Sulli- 

Sparse  timber. 

Set  lOtb  mile  post  in  mound. 
Laud  rolling,  second  rate- 
nth   Mile. 
Set  17tb  mile  post  in  mound. 
Laud  same. 

18th   Mile. 
Bottom. 

Set  18th  mile  post  in  mound. 
Upland  rolling,  bottom  rich. 

•I9tb  Mile.  [•a^ 

Branch,  10  links  wide,  runs  south;  nar- 
row belt  of  timber  on  the  branch. 
Timber   (Lot's  Grove). 
Creek,  26  links  wide,  runs  southwest. 
Set  IStb  mile  post. 

""'hite  oak,  10  in.  diam.,  N. 
20°  W.  1291  Iks. 
"  1te  oak,  14  in.  diam.,  S. 


Bearings, 


•  W.  85  Iks. 


Bearings, 


Bearings, 


(Burr 
20° 
Elm, 
W. 
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I^nd  rolling,  second  rate.    Timber,  elm, 

burr  oak,  hickory,  lind,  etc. 
14tb    Mile. 
Sullivan's   13th  mile  comer  found  by 

one  witness  tree  still  standing. 
Coume  N.  89°  43'  E. 
Field.     Left   timber.     The   line   is  on 

Sullivan's  blazes,  through  this  timber. 
Left  fleld.     Prairie. 
Set  14th  mile  poet  in  mound. 
Land  rolling,  second  rate.    Timber  good, 

wlitte  and  burr  oak,  elm,  hickory,  etc. 
ISth   Mile. 
Set  ISUt  mile  post  in  mound 
LMid  roOins  prairia. 


L«nd  rolling,  second  rate.    Timber  eood, 
white,  black,  and  burr  oak,  elm,  bick- 

20tb   Mile. 
Sullivan's    10th   mile   comer   found   by 

both  witness  trees. 

Course  S.  89°  47'  E, 
Small  branch  runs  northwest.     Prairie. 
Small  branch  rut.s  northwest. 
Set  cast-iron  monument,  facing  as  be- 

Land  broken  and   brushy;   a  few  trees- 
on  east  end  of  mile. 
2lEt   Mile. 
Drain  runs  southwest. 
Set  post  Zlst  mile. 

IBurr  oak,  14  in.  diam.,  S. 
61°  E.  181  linkt. 
Burr  oak,  14  in.  diam.,  N. 
35°  E.  74  links. 
Land  broken  and  brushy. 

22d  Mile.— Var.  10°  10'  E. 
Sullivan's    2Iat   mile    comer    found    by 
both  witness  trees. 

Course   N.    89°    29'   E. 
6.00     Small    branch,    west- south  west,    a    few 

12.50     A  small  branch  runs  southwest. 
80.00     Set  e2d  mile  post  in  a  mound. 

Land  broken  and  brushy.     Barrens. 
23d  Mile. 
6.00     Small  branch  mns  nortb. 
27-60     Small  branch  runs  southwest. 
80.00     Set  23d  mile  post  in  mound. 

Land  very  rolling  with  patches  of  hazel. 
24th   Mile. 
23.00     Creek,   60   links   wide,   runs   soutfairest. 

Timber. 
26.00    Creek,  50  links  wide,  runs  northwest 
33.60    Creek,  50  links  wide,  runa  southwest. 
35.00     Prairie. 


t  Ubited  Statkb. 


80.00    Set  24th  mits  post  tai  a  ■mmd. 

I«nd  rolling,  lecond  late.     Timber  in- 
different, els,  hiekoiy,  uid  bnrr  o^. 

2t*]  'ZSth  Mile.— Vir.  0°  H'  K. 

67.50     Small   brantdt  nuu  northwest.     Bparee 
timber. 

SO.OO     Set  ZSth  mile  port. 

(Black  <Mk,  20  in.  diam.,  S. 
31"  W.  IBO  link*. 
BiMk  oak,  80  in.  diun.,  N. 
41°  W.  2S2  links. 
Kollinf,  bmih7  prairi*.    Timber  poor, 
bU(£  and  bnrr  oak,  and  bickoiy. 
Setb  Mile. 
2.00    Prairia. 
U.fiO    Road  nortlieast. 
66.2S    Smalt  branch  mm  aoutb.     Grove  200 

links  south. 

80.00     Set  2etli  mile  post  in  a  mound. 

Ijuid  rolling,  second  rate. 

27th   Uile. 

80.00     Set  2Tth  mile  poBt  in  a  mound. 

Land  same  ae  last  mile. 

28th   Mile. 
Creek,  20  links  wide,  mna  aonth.    Tim- 


22.00 

27.84    Red  oak,  30  in.  diam.,  SulliTan's  line 

tree.     Noted  by  him  ae  20  chains. 
SO.OO    Set  28th  mile  post  on  Sullivan's  blades. 

iElm,  10    in.  diam.,  8.  60° 
K  eo  links. 
Black  oak,  U  in.  diam.,  N. 
6°  E.  362  links. 
Land  rolling.    Timber  good,  white,  burr, 
and  red  oak,  elm,  hiekorj,  etc 
Course  N.  80'  4'  K. 
Z9th  Mile. 
3.00    Prairie. 
40.00     A  few  trees  and  brush. 
40.00    Set  29th  mile  post  in  monnd. 
Rolling  prairie. 

30th   Mile. 
12.00     Small  branch  runs  southeast. 
80.00     Set  cast-iron  monument,   facing  as  be- 

Boiling  prairie.     Bather  brushy. 
Course  N.  88°  20'  E. 
3l8t   Mile. 
n.SO    Timber. 

le.OO     Creek.  60  links  wide,  runs  southeast. 
22.00    Prairie. 

80.00    Set  31st  mile  post  in  mound. 
Land   same   as   before. 
32d   Mile. 
80.00     Set  32d  mile  post  in  mound. 

Rolling  prairie. 
27*]  'SSd   Mile. 

'20.60    Greek,   2S    links   wide,    runs   aoutheast. 

Timber.    ■ 
22.50    Prairie. 

36.75     Stream,   10  links  wide,  runs  south. 
SO.OO    Set  33d  mile  post  in  mound. 
Lfcnd  some. 

34th   Mile. 
flD.SS     Stream,  36  links  wide,  runa  southeast. 

Timber. 
78.50     Prairi' 


Dist. 

80.00 

Srt  S4th  Hfl«  port. 

Elm,  10  fa.  dtaBL.  N.  Tl' 

-_^ W.  63  links. 

"~™»''      1  Elm,   9  in.   diaiL,  S.  V 

W.  148  links. 

I^ad  rollings  soil  second  nta. 

36th   Mile. 

8.67 

Snllivan-a   34th   mile   comer   fond   tv 

one  witueaa  tree. 

Course  N.  88-  63'  B. 

80.00 

Set  35th  mile  post  in  mould. 

lAttd  rolling. 

3eth  Mile. 

40.7S 

Stream,  25  links  wid%  rau  aontli;  Inr 

trees  on  banks. 

64.00 

Timber. 

78.60 

Prairie. 

80.00 

Set  36th  mtle  port  in  mound. 

Rolling  prairie. 

37th   Mile. 

80.00 

Srt  37th  mile  post  in  mound. 

RolliBg  prairie. 

38th   Mils. 

80.00 

Set  38  dile  post  in  monnd. 
RoUing  prairie. 

3Stii  Mile. 

31.00 

Orore  of  young  timber,  Uekotj, 

32.G0 

Prairie. 

44.00 

Grove  of  yonng  bickoiy. 

46.60 

Prairie. 

60.00 

Timber. 

62.60 

Stream,  2S  links  wide,  rona  Kntk;  trj 

at  present. 

68.60 

76.50 

Timber. 

80.00 

Set  39th  mile  post. 

iBurr  oak.  9  in.  diam.,  N. 
20°  E.  39  links. 
Black  oak.  12  in.  diam.,  8. 
30°  E.  22  links. 
Land  rolling.     Timber,  burr  and  black 

40th   Mile. 
SJiO    SulliTan's  39th  mile  comer   foimd  by 

one  witness  tree. 
9.S0    'Prairie.  (•>■ 

80.00    Set   a   cast-iron   monument,   fadng  as 
above,  on  the  steep  slope  of  a  hul  fa 
the  prairie. 
Rolling  prairie. 

4lBt   Mil*. 
BO.OO    Set  41st  mile  post  In  raonoi 
Land  as  above. 

42d  Mile. 
10.00     River  bottom. 
60.00     Timber. 

76,00    Sullivan's  line  tree  (an  eibn). 
80.00     Set  42d  mile  post 

r  Cottonwood,  18  In.  dlaai., 


.. 


E.  17  li 


Maple,  fl  in.  diam.,  8.  W* 
I.     W.  1}  linkH. 
Land  bottom  and  rich.     Timber  eoUoB- 
wood,  elm,  maple,  walnut,  etc 
43d   Mile. 
Qrand  river,  ZOO  links  wide,  runs  sonth- 

Sullivan's  42d  mile  eomer. 

Howard  19. 
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Oddim  N.  8«*  6'  E^-Tw.  9°  S'  ■. 
11  JO    Prairie  bottom. 
7f  JO    UpUnd  and  timber. 
BO.M     Set  43d  mile  poaL 

(Elm,   10  in.  dIuB.,  N.  t 
W.  76  linke. 
White  c«k,   10   in.  diAm 
S.  60'  W.  158  link*. 
Level,  rieb  Und. 

44th   Mile. 
•.7S     SuUiTan'e  43d  mile  oorner  found  by  oi 


Coune  N.  80°  iV 

•1.00 

Pnirie. 

73J» 

Tiral>er. 

70.00 

Prairie. 

NJW 

Set  44tb  mile  poet. 

iPin  oalc,  IS  in.  < 
82"  W.  3M  lin 
Pin  oak,  IS  in.  i 
63°  W.  842  linlu. 


12.00 
25.00 
28.60 

38.50 


rolling.'  Timber  oak  and  hidcoiy. 
46th  Hile. 
SnlliTWi'a  44th  mile  eomer  found  bj  mw 
witnesa  tree.    Timber. 
Courao  N.  8B"  V  B. 

Set  46th  mile  post  in  mound. 
Land  aa  nauaf. 

4etll  Mile. 
Timl>er  with  thick  undergrowth. 
Set  40th  mile  post  in  mound.    Barrena. 

•47th  Mile. 
Set  47th  mile  poet  in  mound. 
Bnuhj  barrens. 

48tb   Mile. 
Stream,  IS  lioka  wide,  runs  souUi. 
Set  46tb  mile  poet  in  mound. 
Bruahf  barrena. 

4gth   Kile. 
Timber, 
little  RiTer  (a  fork  of  Grand  River),  60 

links,  nms  S.  E. 
Same  stream  runs  north. 
Same  stream  ruoa  aonth. 
Set  up  4Mh  mile  post. 

(White  oak,  36  in.  diam., 
78"  E.  39  Iks. 
White  oak,  IS  in.  diam.,  N. 
63°  E.  27  Iks. 
Land  flrat  rate. 

60tb  Mile. 
Sullivan's  4Qth  mile  comer  found  t^  one 
witness  tree. 

Courae  N.  8B°  IS"  E. 
Brushy  prairie. 
Set  cast-iron  mounment  fooing  aa  before. 

Barrens.  8,60 

Cist  Mile.  47.50 

Set  6lBt  mile  poat  in  mound.  80.00 

Rolling  prairio. 

68d  Mils. 
Timber. 
River  bottom. 
East  Grand  Sim,  ISO  Ilnka  wide,  runs 

aonth  west. 
East  Grand  Kirar,  ISO  links  wide,  runs 


Bearings, 


East  Grand  River,  160  linka  wMa,  mna 

Set  E2d  mile  posL 

(Elm,  18  in.  diam.,  N.  «tV 
E.  lOi  Iks. 
Burr  oak,  12  in.  diam.,  N. 
22"  W.  28  Iks. 
Uostij'  rich  bottom.     White  and  bnrr 
oak,  elm,  hlckoij,  ete. 
53d  Mile. 
Course  N.  88°  47'  E. 
A  pond,  250  Iks.  wide;  direction  of  Its 


T!ml>er. 

Field  (Stokes)  fence  nearlj  north  and 

Left  field.    Bnuhy  pr«lri«. 
Set  63d  mile  poet. 

f  Black  oak,  8  in.  diam.,  B. 
G3°  E.  IS  linka. 
Black  oak,  6  in.  diam.,  H. 
1.     53°  E.  64  links. 
lAud  rolling.    Timber,  oak  and  hickory, 
with  undergrowth. 

•64th  Mile.  [•»» 

A  small  prairie  surrounded  bj  timber. 
Timber  and  dense  undergrowth  of  thorn, 

oak,  etc. 
Set  64th  mile  post. 

(Black  oak,  12  in.  diam.,  N. 
55°  W.  T3  Iks. 
Black  oak.  14  in.  diam.,  S. 
0*  W.  124  Iks. 
Growth  of  small  timber  and  dense  under- 

SSth  Mile. 
Sullivan's    64th   mile   comer   found   ly 
l>oth  witness  trees. 

Course  N.  8B°  2*  B. 
Branch,   10  links  wide,  runs  south. 
Branch,  10  links  wide,  runs  northwest. 
Prairie  (small  and  surrounded  with  tim- 
ber}. 
Alexander's  field  fence  nearly  north  and 

Set  56th  mile  poet  in  «  field;  flnt-rate 
upland. 

6etb   Mile. 
Fence  nearly  north  and  south. 
Fence  runs  a  little  south  of  east. 
BniBhy  thicket;  plum,  scrub  oak,  sumao. 


Timber. 

Fence  about  N.  65'  E.     (Hodgea.) 
Set  E6th  mile  post  in  mound. 
Land  same   as   before. 

67th   Mile. 
Fence  about  N.  25°  W. 
Road  north  and  south. 
Set  67th  mile  post  in  mound. 
Rolling  prairie. 

68th   Mile. 
Timber  with  dense  uudergrowtb. 
Stream,  10  links  wide,  runs  northeaat. 
Same;  runs  east. 
Same;   runs  northeast. 
Same;  runs  south. 
Prairie. 


yCOOlj^lC 
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IMrt. 
67.60 

68.76 
60.60 


B«kriDgs, 


3.66 
66.00 


19.80 
80.00 

80.00 

80.00 


7.00 
ILOO 
1S.66 

22.60 
33.26 
47J10 
80.00 


Bruafay  prKiria. 

Prairie. 

Brushy  thicket. 

Timber,  with  denM  undergrowth. 

SuIHtad's  line  tree  (elm). 

Set  68th  mile  post. 

■'Pin  oik,  9  in,  diom.,  8.  77° 
E.  43  linkB. 
Pin  oak,   6   in.  diam.,  N. 
^  ■   11'  E.  411  linkB. 
Land  rolling;  soil  good.     Timber  uiiall, 
with  a,  dense  undergrowth. 
•69th  Mile. 
SuIlivan'B   SBth  mile   corner  found  \»j 
both  witness  trees. 

Course  N.  89"  27'  E. 
West   fork    of   Muddy   Creek,   26   links 

wide,  runs  south. 
Middle  fork  of  Muddy  Creek,  26   links 
wide,  runs  southeast. 

Set  esth  mile  post  in  mound. 
Land  same  as  before. 
60th  Mile. 
Field     (Sullivan's)     fence     north     and 

Fence  north  and  south.    Prairie. 
Field    (Sullivan's  and  Lochlin's)   fence 

about  S.  26*  W. 
Fence  about  S.  05°  E. 
Set  cast-Iron  monument  fadng  as  be- 

Land  good. 

61st  Mile. 
East  fork  of  Muddy  Credc,  mns  south; 

very  little  timber  on  banks. 
Set  post  to  Qlst  mile  in  mound. 
Land  good. 

62d  Mile. 
Set  67th  mile  post  in  mound. 
KoUing  prairie, 

63d   Mile. 
Set  63d  mile  post  in  mound. 
Rolling   prairie. 

64th   Mile. 
Set  64th  mile  post  in  mound. 

6eth   Mile. 
Timber. 

West    fork    Medicine    Cieek,    40    links, 

runs  south.     Timber. 
Field  fence  north  and  south. 
Left  field  fence  north  and  south. 

Set  66th  mile  post  in  mound. 
I^nd  good.     Timber  indifferent. 

66th   Mile. 
Timber. 
Set  66th  mile  post. 

White  oak,   16  in.  diam. 


Bearings, 


{White  oak,  1 
N.  63"  B.  14 
White  oak,  K 
S,  66*  W.  20  ] 


Iks. 


Rich  land. 

«*•] 

•87th  Mile. 

4.60 

Bullivan-B  66tb  mile  oomer  found  by 

one  witness  tree. 

Course  N.  89°   42'  B. 

».S0 

Middls  Medicine  Creek,  26  links  wide. 

sie 

I  mound.     Land 


Dist. 

13.40    Same;  runs  northeast. 

16.20    Same;  runs  southeast. 

18.00     Prairie. 

44.60     Timber, 

46.12     Big  Medicine  Creek,  60  links  wide,  runa 

southeast. 
80.00    Set  67th  mile  post, 

(White  oak,   10   in.   diam., 
S.  47"  E.  48  Iks. 
White  oak,  S   in.   diam., 
N.  40°  W.  26  Iks. 
Broken,  second-rate  land. 
68th   Mile. 
4jR    Sullivan's  67th  mile  oomer   found  by 
both  trees. 

Course  N.  89"  36'  E. 
26.48    Sullivan's  line  tree  (awhiteoak). 
31.30    Cotlina's  field;  fence  nearly  north  and 

41.26     I.eft  field  fence  nearly  north  and  south. 

61.50     Timber. 

72.50     Prairie. 

80.00     Set  68th  mile  post  in  mound. 

(Corrected  this  mile  from  the  line  trM^) 
Land  second  rate. 

Course  N.  89°  21'  B. 
e9th   Mite. 
8.00    Bast  Medicine  Creek,  30  1 
southeast. 
Timber  on  the  bank. 
17.00    Timber  open  white  oak. 
47.60     Prairie, 

80.00    Set  60th  mile  post  i 
rolling. 

Timber  white  oak,  elm,  and  hiokoiy. 
Laud  second  rate. 

70th  Mile. 
80.00    Set  cast-iron  monument  taeinf  as  bo- 
Same.     Rolling  prairie. 
7lEt  Mile. 
80.00     Set  71st  mile  post  in  mound. 

72d  Mile. 
80.00    Set  72d  mile  post  in  mound. 

73d   Mile. 
80.00    Set  73d  mile  post  in  mound. 

•74th  Mile.  I»at 

41.00     Stream,  16  links  wide,  runs  south.    Tim- 

47.60    Prairie. 

60.10     Stream,  10  links  wide,  runs  southwest 

Narrow  atrip   of  timber  on  t**"!^ 
80.00     Set  74th  mile  post  in  mound. 
Land  same. 

76tb    Mile. 
80,00     Set  75th  mile  post  in  mound. 


S,30    Stream,  CO  linka  wi^e, 
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Set  77th  mile  poot. 

Bell  o»k,  IS  in.  djom.,  a 
23°  W.  30  links.  . 
1  Bell  oak,  IS  in.  diun.,  N. 
^      44°  £.  20  links. 
Broken  second-rate  land. 
7Sth  Mile. 
9.20    Sullinn'i  77th   mile  corner  found  by 
both  witnew  treea. 

CouiM   N.   SB'    S7'  E. 
47.00     Pnirie. 

55.7S    Smith's  field  fence  north  and  wnth. 
«.40    Timber. 
«*.60    Prairie. 

74.00     Field  fence  north  snd  south. 
80.00     Set  78th  mile  post  in  a  field. 

L«nd  tolling,  soil  second  rate;  Timber, 
oak  and  hickory. 
TStbMUe. 
•.00    Left  field  fence  north  and  south.    Frai- 

48.50     Timber    generally    small,    with    under- 

S9.20    Stream,  10  links  wide,  runs  south. 
77.60     Small  prairie. 
80.00    Set  7Sth  mile  poet  in  mound. 
Same. 

80th  Mile. 
2.S0    Timber. 

14.60    Stream,  10  links  wide,  runs  south. 
41.60    Prairie. 

80.00    Set  case-iron  moaument,  facing  as  he- 
Same. 

81st  Mile. 
40.60    Hormon  trace  north  and  south. 
80.00     Set  81st  mile  post  in  mound.     Boiling 

«4-l  *82d  Mile. 

4.S0     Stream,  10  links  wide,  runs  south.    Tim- 
ber on  the  banks. 
80.00     Set  S2d  mile  post  in  mound. 
Same. 

83d  Mile. 
80.00     Set  S3d  mile  peat  in  monnd. 
Same. 

84th   Mile. 
80.00     Set  84th  mile  post  in  mound. 
Rolling  prairie. 

8Sth  Mile. 
80.00     Set  86th  mile  post  in  mound. 
Same. 

86th   Mile. 
29.60    Beuner's  house,  about  ISO  links  north. 
80.00    Set  S6th  mile  post  in  mound. 
Prairie,  with  thumps  of  oak. 
67th   Mile. 
80.00    Set  8Tth  mile  poet  in  mound. 
Land  same. 

SStb  Mile. 
28.50    Timber. 
80.00    Set  esth  mile  post  in  mound. 

Prairie,  with  scattering  trees.     Sparse 

89th  Hile. 
1S.S4     Sullivan's   88th   mile   corner   found  by 
one  witness  tree. 

Course  N.  8»"  12*  E. 
^.75.     Stream,  SO  links  wide,  runs  southeast. 
MM    SalUnn's  line  tree  (a  whiU  oak.) 

IS  It.  «d. 


Bearings. 


Bearings, 


Dist.  Course  S.  89°  IS'  E. 

80.00    Set  S9th  mile  post. 

'White  Oak,  24  in.  diam., 
N.  16°  W.  65  links. 
White  Oak,  24  in.  diam., 
^     S.  13°  W.  82  links. 
Poor,  broken  land. 

90th  Mite. 
3.60     Small  prairie,  surrounded  by  timber, 
12.82.    Sullivan's  89tli  mile  corner. 

Course  N.  88°  67'  E. 
16.00     Timber. 

80.00     Set  cast-iron  monument,   facing  as   be- 
fore.    Timber   white   and  black   oak, 
with  undergrowth. 
Land  rolling. 

Slst  Mile.     Var.  0°  36'  E.  ■ 
12.71     Sullivan's  90th  mile  comer. 

•Course  N.  89°  S'  B,  (•»» 

38.40     Small  branch  runs  southeast. 
80.00     Set   91et   mile   post. 

White  oak,  24  in.  diam.,  S. 

7i°  E.  49  links. 
White   oak,   24   in.   diam., 
^      N.  18^  E.  80  links. 
Land  broken,  third  rate.    Timber,  white 
'  and  black  oak,  etc. 
92d  Mile. 
8.66     Comer  to  intersection  of  supposed  Sul- 
livan's line   with   range   line  between 
ranges  17  and  18  (Iowa  sur.) 
12.19     Sullivan's  9Ut  mile  corner. 

Course  N.  89°  12'  E. 
34.06    Comer  to  intersection  of  supposed  Sul- 
livan's line  with   range  line  between 
ranges  17  and  18  (Mo.  sur.) 
43.00     Prairie. 

46.50    Cut  olT  the  southeast  comer  of  a  field. 
49.10     Left   field. 
52.00     Timber. 
54.70     West  fork  of  Chariton,  100  links  wid 

80.00    Set  92d  mile  post 

{White  oak,  14  in.  diam.,  S. 
4J°  E.  41  links. 
WhiU  oak,  14  in.  diam.. 
North,  41  links. 
Upland  broken,  third  rate;  narrow  bot- 
tom on  the  river,  first  rate.     Timber, 
white  and  black  oak,  etc. 
93d   Mile. 
12.36    Sullivan's  92d  mile  comer. 
15.00    Small  branch  runs  north  west. 
19.33     Sullivan's  line  tree. 
80.00     Set  93d  mile  post. 

1  White  oak,  12  In.  diam.,  N. 
23°  W.  30  links. 
White  oak.  6  in.  diam..  S. 
4°  E.  40  links. 
Land   broken,   third   rate.      White  and 
black  oak,  hickory,  etc 
94th   Mile. 
IZ.20     Sullivan's  S3d  mile  comer. 
Course   N.   89°   E. 
25.00     Prairie. 

80.00     Set  94th  mile  post  in  mound 
Land  broken,  second  rate  soil, 
95th  Mile. 
0.30    Boad  northeast  and  aonthweat  .1 


E  GooBT  or  THE  UniiB) 


63.00 
06.60 
76.75 
80.00 


22.00 
3S.0D 
63.00 
80.50 


Set  9Sth  mile  poat  (ia  the  hnuh)  In  ft 

mound. 
I«iid  broken,  wcond  mta.     Braabjr,  ft 

few  treea. 

gath  Mile. 
Jftck-oak  grove. 

Small  prairie,  aurnnuded  by  Umber. 
Small  branch  miiB  northeast. 
*8et  9Sth  mile  poet 
Bearing*,  Burr  oak,  14  in.  diam.,  N.  11* 

S.  236  link*. 
Land  broken,  second  tftto.     Bomb  oak, 

Orab,  thorn,  etc. 

07tli  Mile. 
BnlliTan's  9etb  mile  corner  found  bj  hie 

elm  tree. 

Course  N.  88"  33'  K 
HeaTj  timber,  more  open. 
Sparse,  open  timber, 
llildcet  of  scrub  oak,  crab,  thorn,  etc 
Bet  07th  mile  post. 


(Black  oak,  6  In.  diam.,  N. 
40°  K  12  links. 
Pin  oak,  12  ip.  diam.,  B. 
2B°  E.  126  links. 


lAnd  brdcen,  second  rate.    Timber  poor. 
98th  Mile. 
11.84     Sullivan's  (»7th  mile  comer,  witness  trees 
defaced. 

Course  N.  88°  3'  E. 
ZflJiO     Small  branch  runs  north. 
2tK50     Barren,  brushy  prairie. 
42.00    Sparse  timber. 

H.G8    Sullivan's  line  tree  (black  oak,  24  inches 
diameter) . 

Course  N.  88'  53'  B. 
T8.00    Bottom  prairie. 
SO.OO    Set  esth  mile  post  In  mound. 
Land  rolling,  soil  second  rata. 
90th  Mile. 
19 J6     Field  fence  north  and  south ;  north  side 
of  fleld  26  links  north  of  line  and  par- 
allel with  it. 
3S.36     Left  field. 

37.00    Thicket  sild  Bpane  timber. 
42.00     Bottom  prairie,  level  and  wet. 
80.00    Set  9Sth  mile  poet  in  mound. 
Upland;  is  good  soil. 
lOOth  Mile. 
7,60     Timber. 
12.06    Sullivan's  99th  mile  eomer,  witness  trees 
defaced. 

Course  N.  88'  57'  E. 
14.00     Rl^t  bank  of  Chariton,  ISO  links,  runs 

southwest. 
17.25    Lett  bank  of  river  (by  triangulation) ; 

left  bottom. 
80.00     Set  cast-iron  monument,  facing  as  be- 

Land  rolling,  second  rate.    Timber  good. 
white  and  black  oak,  hickory,  etc. 
101st  Mile.    Var.  0'  30'  E. 
fl.OO     Timber. 

12.77     Sullivan's  lOOth  mile  eomer. 
37']  -Course  N.  80°  r  E. 

20.2S     Sullivan's  line  tree. 
34.00    Low,  wet  prairie.    Land,  rolling,  to  this 


Dist. 
03.00 
80.00 


Set  tOlst  mile  port. 

r  Black  oak,  14  In.  diam.,  8. 
'      38°   E.  62)   links. 
WhiU  oak,   14   in.  diam.. 


BauiDgs, 


■     IWhiU 

I     N.  I 


Ifanber    good,    white    i 
UekotT,  eto. 

t02d  Mile. 
SnUivan's  tOlst  mile  comer, 
faeed. 

Course  N.  88°  47'  E. 
Boftd  north  and  south. 
Set  102d  mile  poet. 


Beuiogs, 


(Hiekoiy,  14  i 
4'  E.  88  linki 
White  oak,  1 
N.  68i"  W. 


12  ia. 
611  1 


Land     rather    broken.       Timber    good, 
white  and  black  oak. 
lOSd  Mile. 
Anall   branch   runs   north. 
Sullivan's  102d  mile  comer. 

Course  N.  8S°  66'  B. 
Boftd  nearly   north  and  soatlL     EoOM 
500  links  south. 

Timber. 

Bet  103d  mils  post 


Bearings, 


(Elm,  20 
£.46  1: 
Elm,  20 
W.  46 


in.  diam.,  K.  It* 

in.  diam.,  a  22* 

links. 

ate.     Timber  in- 


land rolling,  second 
different,   brush. 
104th  Mile.     Var.  B°  46'  E. 
11.96     Sullivan's  I03d  mile  comer,  one  wltso 
[tree]  standing. 

Course  N.  88°  E. 
12.00    Prairie. 

17.20     Field  (Veach)  fence  north  and  sontk. 
48.S0    Left  field  fence  north  and  south. 
eO.OO    Bet  104th  mile  ^ost  in  mound. 
Land  rolling,  soil  second  rate. 
105th  Mile. 
80.00     Bet  lOGth  mite  poet  in  mound. 

lOetb  Mile. 
02.00    Small  grove  and  thicket. 
66.75     Small  branch,  runs  south. 
69.60    Prairie. 

80.00    Set  106th  mile  post  In  mound. 
Land  same. 

*107th  Mild  [•• 

45.00     Grove  and  thicket. 
80.00     Set  107th  mile  p 


Bearings, 


fBlackoak,  leiD.  dil 
J      20°  E.  43  links. 
]  Black  oak,   12  in. 

[     N.  8°  W.  7  Unks 


I^nd  rolling,  second  rate. 
ber  poor. 

lOSth  Mile. 
12.es     Sullivan's  107th  mile  comer. 

Course  N.  87'  39"  E. 
20.00     Small  prairie. 
26.00     Timber. 
:j0.20     Small  branch  runs  south. 


Thi  Statb  or  Husonu  t.  Tbb  Statk  or  Iowa.    Iowa  v.  Uibboubi. 


84.50    Prairie. 

BO.OO    Set  108th  mile  post  ii 


monnd.    Timbcv 


20.00 
TO.OO 
75.00 
80.00 


41^ 
73.00 
70.00 
80.00 


sa.so 
T4.76 
76.60 
M.0O 


50.72 
SS.OO 
80.00 


T.70 
M.00 


I09tli  Mile. 
Set  lODth  mile  post  in  mound. 
Boiling   praiirie. 

llOth  Mile. 
Field  fence  nortli  and  south   (Wright). 
Left  field. 

Timber  and  patches  of  brush. 
House  200  links  north  of  line   (Baker). 
Bet   cast-iron  monument,   facing  aa  be- 

L*nd  rolling.     Timber  poor  and  sparae, 

lllth  Mile. 
Sullivan's  IlOth  mile  comer. 

Courw  N.  88°  7'  E. 
Set  lllth  mile  post  in  mound.    In  imall 
prairie,  surrounded  bj  dense   thick- 
ets, 
land  broken,  lecond  rate.     Scrub  tim- 
ber and  small  prairies. 
112th  Mile. 
Heavy  timber. 
Sullivan's  lllth  mile  comer. 

Course  N.  87''  50'  E. 
&nall  branch,  general  course  east;   the 
line  runs  down  it,  crossing  it  several 

Left  branch,  course  northeast. 
Same  branch  runs  south. 

"  "  "      northeast. 

Bet  I12th  mile  post  on  Sullivan's  blazes. 
fWhite  oak,  20  in.  diam.,  N. 

"'*'*^'  i  White  oak,  14  in.  diam., 

[     8.   15i'  W.   IBS  Iks. 
Ijuid  good.     Timber,  white,  black,  and 
bniT  oak,  hickory,  elm,  etc. 
■nsth  Mile. 
Snllivan's  112th  mile  comer. 

Course  N.  88'  21'  E. 
Pield  fence  nortli  and  south. 
Left  same. 
Bottom  prairie. 

Set  I13th  mile  post  in  prairie. 
Bearings,   Burr   oak,   20   in.   diam.,   M. 

ISi"  E.  26S  links. 
Land  and  timber  as  last  mile. 

114th  Mile. 
Timber. 
Fabius  Hiver  (west  fork),  SO  links,  runs 

southeast. 
Sullivan's  line  tree. 

Set  lUtb  mile 


BIi^ 


(Black  oak,  12  in.  diam.,  N. 
42J*  W.  177  Iks. 
Black  oak,  0  in.  diam.,  8. 
aej'  E.  40  Iks. 
timber,  hidcoiy,  black  oak. 


116th  HUe. 
Field  fence  north  and  south.     Prairie. 
Left  field  fence  north  and  soutii. 
Set  116th  mile  post  In  mound. 
Rolling  prairie. 

IIBth  Mile. 
Senboak  thi<Aet 


Dist. 
48.00 
75.00 
80.00 


Prairie. 

McAtee's  field  fence  north  and  aonth. 

Set  116th  mile  post  In  field. 

Same. 

lITth  Mile. 
Left  field  fence  north  and  south. 
Timber  on  Sullivan's  blazes. 
East  fork  of  Fabius,  60  links  wide,  runs 

Set  117th  mile  post. 

r  Hickory,   12  in.  diam.,  S. 
n-,;..™      J     3*°  E.  73  links. 
^*""'8''     i  Hickory,  20  in.  diam.,  K. 


I«nd  good.    Timber,  hickory,  elm,  white 
and  black  oak,  eto. 
118th  Mile. 
Course  N.  88'  17'  E. 
66.00     Prairie. 
80.00    Set  118th  mile  post  in  mound. 

Land  good.     Timber,  burr  and  black 
oak,  hickory,  etc.,  and  brush. 
IlOth  Mile. 
9.2S     Field   fence  north   and  south. 
19.40     Left  field  near  southeast  corner.     Thick- 
et. 
63.60    'Hickory  branch,  16  links  wide,  [*40 

runs  east- southeast. 
80.00    Set  listh  mile  post  in  black-oak  thick-, 
et. 

{Black  oak,  8  in.  diam.,  8. 
38"  W.   I6i   linka. 
Black  oak,  6  in.  diam..  N. 
6°    £.    14^    links. 
Land  second  rate.    Timber  poor,  black 
oak  and  hickory. 

I20th  Mile. 
2.00     Prairie. 
80.00     Set  east-iron   monument,   facing  as  be- 

Rolling  prairie. 

121st  Mile. 
60.00    Bet  121st  mile  post  in  mound,  edge  of. 
thicket 

122d  Mile. 
13.00     Branch  10  links  wide,  runs  south.    Tim- 
ber thicket. 
17JS5     Range  line  between  ranges  12  and  13. 
29.60    Prairie. 
40.00     Jack-oak  thicket. 
80.00     Bet  122d  mile  post. 

Bearings  Jack  oak,  6  in.  diam.,  8.  12° 

E.  47  links. 
Land   second   rate.     Timber  poor. 
I23d   Mile. 
15.04     Sullivan's  line  tree  (a  black  oak,  noted 
as  a  hickory). 

Course  N.  88'  12"  E. 
20.00     House  300  links  south   (J.  N.  Bish). 
23.00     Touched   northeast   comer   of   field. 
31.60     Small  low,  wet  prairie,  extending  south. 
45.00    Timber. 
63.20     Wyacondah  Creek,  40  links  wide,  runs 

southeast. 
56.20     Enter  creek,  running  east. 
69.70     Left   same   creek,   running  southeast. 
67.00    Cut  off  south  comer  of  field. 
60,00     Brushy  prairie.  n ,^,^,^\,^ 

r,     z.;  b.*^.OOgl*»it 


Sdpbxiu  Oomx  or  ibx  Uhitd)  Staiki. 


15.00 
29.50 
.13.00 
KO.OO 


11-] 

46.00 
47.00 


1>3.60 
71.00 
SO.OO 


30.20 
80.00 


Bet  123d  mile  post. 

Bearings,   White  oak,  24   in.  diun.,  8. 

28i°   W.  64  links. 
Land  brusbj.    Timber  poor. 
124th  Mile. 

Tbicket  and  a  few  trees. 
Open   prairie.     House  300  links   south. 
Touched  northwest  comer  of  a  field. 
Set    I24th   mile    post   in   mound. 
Land    rolling.     Timber   poor,   with   un- 
dergrowth. 

125tb  Mile. 
Set  1 25th  mile  post  in  mound. 
Rolling  prairie. 

■126th  Mile. 
Timber. 
Branch,  26  links  wide,  runs  sonth-ioath- 

Prairie. 

Thicket  of  black  and  jack  oak. 


B  post  in  mound. 


Prair 
Set  126th 
Land  as  usual. 

127th  Mile. 
Drain  runs  southeast. 
Set   lZ7th  mile  post  in  mound. 
Rolling  prairie. 

128th  Mile. 
Small    branch    runs    southeast.      Small 

Set  128tb  mile  post  in  mound. 
Rolling  prairie. 

129th  Mile. 
Sullivan's  128th  mile  corner. 
Course  N.  87°  58'  E. 


130th  Mile. 
Set  cast-iron  monument,   facing  as  be- 


53.50 
80.00 

Smalt   branch   runs  southeast.     Timber 

on  banks. 
Set  131st  mile  post  in  mound. 
Same. 

13Zd   Mile. 

80.00 

Set   132d  mile  post  in  mound. 
Same. 

133d   Mile. 

13.00 

Branch,   10  links  wide,  runs  southeast. 

Timber. 

SuUivans   132d  mile  comer. 

13.50 

Course  N.  87"  60'  E. 

HO.OO 

Set  133d  mile  post  in  mound. 

134th  Mile. 
Field   feriL-e  nearly   north   and   south. 
T«ft  Seld.     Thicket  and  sparse  timber. 
Small  wet  prairie. 
Timber.     Thicket. 
Creek  16  links  north  of  line. 
Little  Fork  Creek,  40  links  wide,  runs 


Diet. 
67.80 
80.00 


Bearings, 


■Sullivan's  line  tree.  (*4S 

Set  134th  mile  post. 

{Burr  oak,  10  in.  diam.,  N. 
35°   E.   69  links. 
Hickory,   14  in.   diam.,  S. 
46°  E.  89  links. 
Land   good.     Timber   poor.      Dense  Ui- 
dergrowtb. 

Course  N.  88°  B. 
135th  Mile. 
Brushy  Prairie. 
Field  fence  north  and  south.     niiAet. 

Field  is  waste  ground- 
Left  field.     Thicket. 
House  250  links  south   (Circles). 
Small  branch  runs  south.    Brushf  piai- 

Road  to  Keosanqua,  north  and  aotA. 
Set  13Gth  mile  post  in  mound. 
Prairie,   with    brush    and   thicketa. 

138th  Mile. 
Road  to  Fannington  a  little  north  of 

Touched  northwest  comer  of  a  Held  in 

Touched    southeast    comer    of    another 

field.    Prairie. 
Northeast  corner  of  a  field,  12.00  Math. 
Set  136th  mile  post  in  mound. 
Rolling  prairie. 

137th  Mile. 
Road  to  Farmington  east-northeuL 
Brushy   barrens. 
Set  137th  mile  post  in  mound. 

138th  Mile. 

A  small  drain  runs  northweat> 
A  field  fence  north  and  south. 
Left  field  fence  north  and  south.    Frai- 

Set  138th  mile  post  in  mould. 

139th  Mile. 
Timber. 

Small  stream  runs  north. 
Prairie. 

Road  northeast  and  southwest. 
Set  I39th  mile  post  in  mound. 
Rather  level,  second   rate. 

140th   Mile. 
Sparse   timber  and   barrens. 
■Sullivan's  139th  mile  comer.         [*4S 

Course  N.  87°  24'  E. 
Heavy    timber. 
Set  cast-iron  monument,  facing  ■■  b*- 

Land  rolling.     Timber,  black  and  whil« 


oak,  hickorv.  and  dense 
of  same,  with  crab,  etc. 
Ulst  Mile. 
Sullivan's  140th  mile  comer. 

Course  N.  87°  66' E. 
Big  Fox   River.   50  links,  ru 

east  of   south. 
Same;  runs  north. 
Same;    runs   east-southeast. 
Same ;  runs  north- 
Enter  river,  runs  sontheaat. 


idergfowth 


Thk  State  or  Ujssouxi  t.  The  Stati  or  Iowa.    Iowa  t.  Musoobi. 


13^ 

23.00 
26.00 
35.00 
40.70 
43.00 
76.00 
80.00 


IIJO 

90J10 


Left  Bame,  and  set  I4l8t  mile  post  on 
tb«  bank. 

j  Birch,    22    in.    diam. 
SS"  E.  128  links. 
Elm,  24  In.  diam.,  S. 
L    W.  58  linkH. 
I^nd  on  river  level;  other,  same  as  last. 

I42d  Mile. 
Fox  River  runs  south. 
Sullivan's  I41at  mile  corner. 

Course  N.  88°  9'  E. 
Fox  River  run*  north. 
Same,  "       south, 

finter  river,  "      east. 
Left       "      *       southeut 

Timber.    Upland. 
Set  142d  mile  post. 

{Black  oak,   30   in.   diam., 
N.   81"   E.    115   links. 
BUck   oak,  20    in.   diam., 
Bouth  69  links. 
l^na  level,  second  rate.     Timber  poor; 
deuM  undergrovrth. 
143d  Mile. 
Road  to  Churchville  runs  southeast. 
Set   143d  mile  post  in  mound    (in  the 

This  is  exceedingly  bnishy;  scrub  oak, 
etc 

144tb  Mile. 
Sullivan's  143d  mile  comer. 

Course  N.  87"  IS'  E. 
Set    I44th   mile   post. 

rWhite  oak,   10   In.  diam., 


J      I 


10" 


i  links. 


44*1 

2.60 
43.00 
80.00 


^**™K''      1  White   oak,   10   in.   diam. 

1      N.   29°   E.   81   links, 
is  brushy 


This  mile  is  "brushy;  barren. 

*14Eth  Mile. 
Prairie.     Barrens. 
Brushy  barrens. 
Set  145th  mile  post  in  brush. 


Bearings, 


14  in 
South  75  links. 
)urr  oak,  18  in 
North  34  links. 


67.60 

67.60 
74:00 
80.00 

12.00 
42.00 
68.00 
80.00 


146th  Mile. 
Snllivan's  146th  mile  comts. 
Course  N.  87'  38'  B. 

Touched  northwest  comer  of  a  fleld,  a 
lane  runs  parallel  with  and  26  links 
north  of  the  line. 

House  50  links  north  (William  Hat- 
ton.) 

Lane  turns  south,  field  fence  north  and 
south. 

Left  field  fence  north  and  south.    Pral- 

Set  140th  mile  post  in  mound. 
Land  as  before. 

147th  MUe. 
ThiekeL 
Prairie. 
Thidcet. 

Set  147th  mile  post  in  thicket. 
Bearings,  Red  oak,  30  in.  diam.,  S.  46° 
B.  2S6  links. 


8  north. 


Bearings, 


Diet.  148th  Mile. 

3.00     Branch,  6  links  wide,  r 
30.00     Prairie. 
GS.5D     Field   fence   north   and   south. 
61.00     Road  to  Churchville  north  and  south. 
80.00     Set  148th  mile  post  in   a  field. 
Prairie,  with  brushy  barrens. 
Math  Mile. 

3.90     Left  field  fence  north  and  south. 
30.00     Brush  and  timber. 
50.00     Road  north  and  south. 
80.00    Set  140th  mile  post  in  edge  of  a  small 

Bearings,  Burr  oak,  12  in.  diam.,  S.  1}° 

E.  172  links. 
Land    good.      Timber    indifferent,    burr 
and    black    oak,    hickoiy,    elm,    eto., 
with  a  dense  undergrowth. 
160th  Mile. 
3.50     Timber. 
80.00    Set  150th  mile  post. 

'  White  oak,   10  In.  diam., 
N.  27"  W.  83  links. 
White   oak,  20   in.  diam., 
S.  303°  E.  SO  links. 
Land  broken,  second  rate.    Tim-  [*45 
ber,    white    and   black   oak,   liickoi;, 
etc.,  underbrush. 

ISIst  Mile. 
4.00    A  small   saltpetre  cave,   noted  I7  Sul- 

41.60    River   bottom. 

51.00  Set  a  cast-iron  monument  on  the  bank 
of  the  Des  Moines  River,  with  the 
words  "State  Line"  facing  the  west, 
and  the  word  "Missouri"  facino'  the 
south,  and  the  word  "Iowa"  facing 
the  north. 

51.80  Sullivan's  terminus  on  the  lower  bank 
found  by  one  witness  tree  still  stand- 
ing. River  bottom  rich.  Timber, 
white  and  black  oak,  hickory,  lind, 
elm,  etc. 
September  18,  1660. 

Keokuk,  September  30,  1660. 
We  certify  the  foregoing  to  be  the  correct 
field  notes  of  the  survey  of  the  boundary  be- 
tween Iowa  and  Missouri,  as  run  hj  ua. 
E.  Walker. 
Surveyor  on  the  part  of  Missouri. 

Wm.  Dewey, 
Surveyor  on  the   part  of   Iowa. 

And  the  report  of  the  Hon.  Robert  W.  Wells 
and  Henry  B.  Hendershott,  which  is  above  re- 
ferred to,  and  which  was  made  to  the  last  tnmi 
of  this  court,  is  as  follows: 
To  the  Honorable   the   Supreme  Court  of   the 
United  States. 
^e   undersigned,   appointed   by  this   honor- 
ile  court  commissioners  in  the  above  cases,  to 
establish  the  boundary  line  between  the  States 
of  Missouri  and  Iowa,  respectively  report  that, 
upon  being  furnished  with  copies  of  the  decree, 
they,  in  compliance  therewith,  addressed  letters 
to    the    chief    magistrates     of    those     States, 
through  their  secretaries  of  State,  respectfully 
requesting   the  co-operation   and   assistance  of 
the  State  authorities  in  the  performance  of  the 
duties  imposed  on  the  commissioners  by  said  de- 
;  and  they  received  assuraaces,  in  answer  to 
1»V 
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tiieir  letters,  of  all  the  aid  and  SMUtuiee  with- 
fn  their  power. 

The  Governor  of  the  State  of  MiitBouri  con- 
■ented  to  cooBider  an  appropriation  of  tno 
thousand  dollars,  made  bj  the  General  Atsem- 
46*]  bly  'for  the  purpose  of  conducting  the 
suita,  aa  applicable  to  the  eatabliahment  of  the 
boundary,  by  the  commissioners;  and  Eigreed  to 
place  that  sum  at  their  disposal  for  that  object. 
The  Governor  of  the  State  ot  Iowa  enter- 
tained the  opinion,  it  is  understood,  that  no 
appropriation  had  been  made  by  the  Legislature 
of  that  State,  applicable  to  the  survey  of  the 
boundary,  but  endeavored  to  obtain  tne  neces- 
sary funds  from  other  soureea;  and,  aa  the  un- 
dersigned are  advised,  obtained  them.  But  the 
eommiasioners  were  not  informed  of  this  until 
about  the  23d  of  October  last — then  too  late  to 
procure  the  necessary  assistants,  fit  out  an  ex- 
pedition, travel  to  the  place  of  commencing 
operation  and  complete  the  work  in  the  field. 
before  the  weather  would,  in  all  probability, 
become  too  JDclement  in  the  vast  and  high 
prairies  through  which  the  line  will  pass.  As 
the  grass  in  the  prairies  is  burned'  in  October, 
there  would  also  be  some  difficulty,  after  that, 
in  procuring  provender  for  the  teams  necessary 
for  the  transportation  of  the  baggage,  provi- 
sions and  monuments. 

For  these  reasons,  and  others  with  which  it 
is  unnecessary  to  trouble  the  court,  the  com- 
missionerH  resolved  not  to  attempt  the  work  in 
the  field  until  the  opening  of  the  spring. 

The  eonuniaai oners  have  procured  all  the 
monuments  necessary  for  the  line.  Three  are 
of  the  size  and  description  directed  in  the  de- 
cree. Nineteen  other  cast-iron  monuments,  six 
of  which  are  four  feet  long,  eight  inches  square 
at  the  base,  and  Ave  inches  square  at  tlie  top, 
to  be  placed  at  intervals  of  thirty  miles;  and 
thirteen  of  which  are 
seven  inches  stjuare  at 
the  base,  and  four 
inches  square  at  the 
top,  and  four  feet  long. 
These  nineteen  monu- 
ments each  have  the 
word  "Missouri"  on  one 
side,  and  "Iowa"  on  the 
opposite  side,  and  the 
woril  "Boundary"  on 
the  other  opposite  sidce, 
strongly  cast  into  the 
metal.  All  the  monu- 
ments are  cast  solid; 
and  will  weigh  about 
13,000  pounds,  and  cost 
three  cents  per  pound. 
A  drawing  of  the 
largest  sized  monument 
is  annexed.  The  others 
are  similar  in  form,  ex- 
cept as  herein  before 
mentioned. 

All  of  which  is  mMt 
respectfully    submitted. 
H.  B.  Hendershott, 
R.  W.  Wells. 
November,   1849. 
48*]     'And  said  reports  not  having  been  ex- 
cepted  to  by  either  of  the   parties,   they  are 
therefore  respectively   confirmed   and   adopted 
t^  this  court.     From  said  reports,  it  appears 
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that  the  old  northwest  corner  of  the  ladtea 
boundary  line,  made  by  John  C.  Sulli*«n  in 
the  year  1816  (and  referred  to  in  our  former 
decree),  is  found  to  be  at  forty  d^ees  thirty- 
four  minutes  and  forty  seconds  of  north  lati' 
tude,  and  at  about  ninety-four  degrees  thirty 
minutes  of  west  longitude  from  GreenivJch; 
that  at  said  "northwest  comer"  was  planted  a 
large  cast-iron  monument,  weighing  between 
fifteen  and  sixteen  hundred  pounds,  tour  feet 
six  inches  long,  squaring  twelve  inches  at  its 
base,  and  eight  inches  at  its  top.  This  monu- 
ment >fl  deeply  and  legibly  marked  with  the 
words  (strongly  cast  into  the  iron)  "Missouri" 
on  its  south  side,  and  "Iowa"  on  its  north  side, 
and  "State  Line"  on  the  post. 

And  this  court  does  adjudge  and  decree,  that 
said  monument  doth  mark  and  witness  the  true 
northwest  comer  of  the  Indian  boundary  lines. 
as  run  by  John  C.  Sullivan  in  181C.  And  the 
precise  comer  is  hereby  established  and  de- 
clared to  be  in  the  center  of  the  top  of  said 
monument. 

Said  reports  further  show,  that  from  the 
monument  a  line  was  run  due  west,  on  a  par- 
allel of  latitude,  to  the  eastern  bank  of  the  Mis- 
souri River;  which  line  appears,  by  the  field 
notes  accompanying  the  reports,  to  be  sixfy 
miles  and  sixty-one  chains  in  length.  And  it 
further  appears,  bf  the  reports  and  field  notes, 
that  the  commissioners  caused  to  be  planted 
cast-iron  pillars  in  the  line  running  west  from 
the  old  northwest  comer  at  intervals  of  ten 
miles  apart,  with  the  word  "Boundary"  cast  in 
the  iron,  on  the  east  aide  and  on  the  west  side 
of  said  pillars:  and  the  word  "Iowa"  facing  on 
the  north;  and  the  word  "Missouri"  facing  on 
the  south.  That  in  running  west,  one  such  pil- 
lar was  planted  at  the  end  of  ten  miles  from 
the  old  northwest  comer;  another  at  the  end  of 
twenty  miles ;  a  third  at  the  end  of  thirty 
miles;  a  fourth  at  the  end  of  forty  miles;  and 
a  fifth  at  the  end  of  fifty  miles.  And  af  the 
end  of  sixty  miles  was  planted  a  monument 
simitar  to  that  erected  at  the  old  northwest 
comer,  marked  "Uissouri"  on  its  south  side, 
"Iowa"  on  its  north  side,  and  "State  Line"  on 
the  east.  This  monument  stands  sixty-one 
chains  east  of  the  eastern  bank  of  the  Missouri 
River,  on  firm  ground,  the  bottom  lands  be^'ond 
being  soft  and  subject  to  overflow ;  for  which 
reason  the  monument  was  planted  so  far  east 
of  the  river.  From  this  last  monument,  the 
tine  runs  due  west,  on  a  parallel  of  latitude, 
through  a  cottonwood  tree  thirty  inches  in 
diameter,  notched  on  the  east  and  west  sides. 
and  marked  with  the  letter  "I."  on  the  north, 
and  the  letter  "M."  on  the  south.  .And  on 
■the  bank  of  the  Missouri  River,  sixty-  [•4« 
one  chains  west  of  the  iron  monument  last 
planted,  a  wooden  post  is  set  in  the  ground, 
with  two  Cottonwood  pointers — one  of  ten  inches 
diameter  standing  S.  07°  E.  six  links;  and  the 
other  at  N.  21°  W.  12  links  from  the  wooden 
post.  And  said  line  having  been  run  and 
marked  according  to  our  former  decree,  it  is 
therefore  now  adjudged  and  decreed,  that  tiis 
true  and  proper  boundary  line  between  the 
States  of  Missouri  and  Iowa,  extending  west 
from  the  center  of  the  monument  standing  at 
Sullivan's  old  northwest  comer,  runs  through 
the  center  ot  the  five  irpn  pillars  and  the  mon- 
ument near  the  Missouri  River;  and  throogh 
Howard   !•. 
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the    cottODwood    b^e    Above    described;     and  iog    tbe    dindii^   boundary    of    aueh    prtrate 

tlirougli  tbe  center  of  the  wooden  post  planted  ri^t*.     And  in  these  views  of  tlH  eoiuuel  tbe 

|nr  the  oovmiBaionen  on  the  eaatcm  bank  of  court  concim.      It   ii   therefore  tidjudged  and 

tbe  river;  and  then  due  weat  on  a  parallel  of  decreed,   that  Sullivan's  line   is  establielied  to 

Utitude  to  tbe  middle  of  the  Missouri  Biver.  run   through   the   wooden  mile   poets   and   tbe 

And  it  further  appears  from  the  report  of  cast-irou  pillars  planted  ten  miles  apart  on  said 
■kid  commissioners,  ttuit,  pursuant  to  our  for-  line;  and  that  the  true  and  proper  dividittg  line 
mer  decree,  they  had  ascertained  and  re-marked  between  the  States  of  Missouri  and  Iowa,  east 
Sullivan's  line,  as  run  and  marked  by  him  in  of  the  monument  erected  at  the  "old  northwest 
1810,  extending  eastwardl;  from  the  old  "north-  comer,"  begins  at  the  center  of  said  monument, 
west  comer,"  above  described  and  established,  and  runs  eastwardlv  (southing  about  two  de- 
Sullivan's  line,  as  run  and  marked  in  1BI6,  grees  of  a  true  east  line),  through  the  center  of 
from  said  comer  east,  to  tbe  Des  Moines  Eiver,  each  wooden  post  and  iron  pillar,  to  the  center 
was  found  not  to  be  a  dne  east  line;  but  that  of  the  monument  erected  on  the  bank  of  the 
mora  or  less  norUiing  should  have  been  made  in  Des  Moines  River.  And  it  is  further  adjudged 
the  old  line.  Nor  is  it  a  straight  line,  as  sud-  and  decreed,  that  a  straight  line  from  one 
den  deviations  amounting  to  from  one  to  three  mile  post  to  another,  and  from  a  mile  post  to  a 
degrees  frequently  occur;  and  it  rarely  happens  pillar;  and  from  the  last  mile  post  to  the  monu- 
that  any  two  consecutive  miles  pursue  the  same  ment  on  the  bank  of  tbe  Des  Moines  River,  is 
direction.  It  also  appears,  that,  if  the  whole  the  true  and  proper  line,  and  that  such  straight 
line  was  reduced  throuehout  to  a  straight  line,  line  shall  conclude  all  other  marks.  And  tt  is 
its  southing  would  be  about  two  degrees  from  a  further  adjudged  and  decreed,  that  a  line  ez- 
due  east  line.  tended  north  eighty-seven  degrees,  thirty-eigbt 

Tbe  length  of  thia  line  is  one  hundred  and  minutes  east,  from  the  center  of  the  monument 

fifty  miles,  fifty-one  chains  and   eighty   links,  erected  on  the  bank  of  the  Des  Moines  River  to 

from  the  old  northwest  comer  to  the  western  the  middle  of  said  river,  is  the  true  and  proper  , 

bank  of  the  Des  Moines  River.    At  the  end  of  boundary  line  between  the  States  of  Miasouri 

each  intermediate  space  of  ten  miles,  on  tracing  and  Iowa  west  of  said  monument. 
Sullivan's  line  from   the  old  northwest  comer        And  thia  court  having  had  submitted  to  its 

eastwardly,  cast-iron  pillars  were  planted,  of  a  consideration    what    amount    of    compensation 

similar  description  to  those  erected  in  the  west-  should  be  allowed  to  tbe  different  commisaion- 

«rn  part  of  the  lina  between  the  old  northwest  ers,  and  to  the  surveyors  employed  by  them,  for 

oomei   and   the  inonuroent  near  the   Missouri  services  performed  in  running  and  marking  the 

Rivxr.    These  pillars  were  planted  in  Sullivan's  line  in  controversy;  *and  also  the  amount  [*B1 

line  as  found  at  the  particular  point;  bnt  as  the  of  expenses  incurred  in  performing  the  duties 

line  was  bending  in   the   ten  miles  spaces  be-  imposed  on  said  commiasionera  by  our  former 

tween   the   pillars,  it  was  found   necessary   to  decree;  and  these  matters  having  been  referred 

erect  wooden  posts,  at  the  termination  of  each  to  tbe  clerk  of  the  court  to  ascertain  the  proper 

mile,  in  order  to  mark  the  line  with  more  ac-  oompenaation  and  charges,  and  he  having  re- 

enra^.      In   the   prairies   the   mile    posts   are  por^d   thereon;    and  also  on  other  costs  and 

marked   with   the   letters   "B.   L."   facing   the  charges  incident  to  the  suit;   and  aaid  report 

cast,  the  letter  "I."  facing  the  north,  and  the  not  being  excepted  to,  is  in  all  things  confirmed, 

letter  "H."  facing  the  south;  and  the  number  and  which  report  is  in  the  words  and  figures 

Di  the  niile  is  marked  on  the  west  face  of  the  following,  to  wit: 

BO*]  post     Where  timber  'esists,  the  number  ~.  ,.„  „       _„.,     ,-~  .  ,   t     !.■  j    ■         ■  i 

of  ft.Sil.  i.  »arM  oi.  wiln...  tee.  or  point-  ^'  "■f,,."??™"'.''!  '^'■'  ^""'5'  "«*»"»'• 
n,  Witt  Ih.  Irtte  ,ppropri.t.  to  »ch  Stol.,  ■'"■''"'  °',';''",*'7S","  <*'"'*  °'  "" 

there  being  one  tree  marked  on   each  aide  of        „  .  .       united   ftatea. 

n~,.        "?       '      -.  „  iv.1    =„  t.,  jn   Ti  Pursuant  to  an  order  of  this  honorable  court 

the  hne,  wbenerer  it  was  poeelble  ao  to  do.  The  „„  j.  ,1.  ,q,^  t„.(.„.   j_  +1.    „„.    „f  ti,     c* 

, i   _, u  „,! , ■^1. i,_j   „:i,,  .t  made  tbe  12th  matant,  in  the  case  of  the  otate 

foot  of  each  witneaa  tree  is  marked  with  the     ,  ,r;„„,.^  „„i  .i,_  ot.t.  „f  i„,„„    „„. ,  „™.i 

1  .,       n   T  01  .MiBsoun  and  the  state  oE  Iowa,  now  pend- 

T       .,  u  1  .  ■  J  int:   on   bill    and    eroaa   bill,   the   undersigned, 

111  all,  cues  wber.  post.  a„  set  in  mounds,  „f„j  ,  ^,,,j,,  „,„!„,„„  ;,  ,„„,aea  and  all 

the  pit  »  manablr  nine  linka  weet,  to  deeig-  ,„,   ,„„,^^   ^,   information   witbin   bi.   reach. 

Date  it  from  other  aurveja.  resoectfuilv  reports. 

At  tb.  end  of  the  one  hundred  and  fiftieth       j'-,pj„  ',|^  ■,,  ^,  ^.        ^^,^^  „,,  ,,. 

mil,,  no  iron  piUan  wu  planted,  bee.uae  at  ,,„„„        ^^  ^^       ,,;^  „,  ,j,  ,„„      „ 

Mtj.,oue   chaimi   west   of   this   point,   the   Des  -^  ,j^  ,^j   ;,  ,  ,,l™^j  reaaonable  compema 

Moine.  Kim  wsa  i««hedi  u.4  there,  accord-  „„^  ,„^  ^^^^  ,,^„^, 

"*  '°,™'  <°™',  ■!«"•.  •  ^^P  monurnenl        j    ,jj,,  „„            j       ^^   ,,^j   ^,   ^^^   ,1,,^ 
was    planted,    nf    aiTniJar    dfacnntion    to    that  .     .    -  *.  ..        ^  

-l»w*"  facing  the  north.  f  ^  °'  the  two  comm>aa.  on  era  engaged  in  the 
And  the  remarking  of  Sullivan's  line  as  ^^Id  would  be  a  reasonable  and  proper  allow- 
above  set  forth,  partly  with  wooden  posts  at  "ice  on  account  of  their  personal  expenses. 
Ue  termination  of  each  mile,  having  been  sub-  3.  That  the  statement  of  the  expenditures 
Mitted  to  the  counsel  of  tlw  parties,  it  was  by  by  the  commissioners,  and  of  their  purchases, 
Hiiiii  de^ed  sufBcient,  because  tbe  public  sur-  appears  to  be  very  moderate  and  reasonable. 
vc^n  «f  tbe  lands  of  the  United  SUtes  are  to  be  4.  That  the  whole  expense  of  the  survey 
gaveriHd  and  eloeed  on  said  line  as  run  by  tbe  amounted  to  $10,880.41. 

•cawiMioneTS;  and  therefore  private  titles  will        6.  That   each   of   the   said   St&Ua  a^sbiKed 

be  Mtablidutd  (m  both  aides,  the  State  line  be-  $2,000.  ^^.^.R'VU- 


planted,   of    similar   description    to   that  „„'    j„„i„,i™  Jl,ii=  „^^^^^  i^  ti.-=  j„(     .- 

p™J  at  the  old  northwest  comer,  with  the  «'™'°'^""'fi™  'h.le  engaged  in  this  duty  , 

words  "State  Line"  facing  the  west,  the  word  f"r  and  reasonable  compensation  for  their  se 

-Miasouri"   facing   tholSuth,   and    tbe    word  "^'   f\  *•■**  »   f'''''}'^^   P"   ^"""   °^  .52   to 
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&  Thftt  tbe  commiaakaien  reftlind  ft<aa 
■•ha  of  eunp  furniture  $13.16. 

7.  Hut  the  instruments  purcbased  b;  the 
CMUiniBsioners  for  the  survey  {whieh  cost  {247.- 
22)  have  been  retained  by  ihean  for  safe  keep- 
ing, subject  to  the  order  of  this  court. 

8.  That  the  fees  now  due  to  tbe  clerk  of  this 
oonrt,  and  up  to  this  term,  by  both  partita  IJ 
this  ease,  amount  to  $49.07. 

lABtly.   That   in   a  detailed   account,   stated 
upon  the  preceding  basis  and  hereto  appended, 
each  of  the  said  States  is  charged  with  $3,457.- 
96},  being  a  moiety  of  the  balance   ($e,BS7.26] 
due  on   the  sarrey,  and  a  moiety  of  the  fees 
({48.67)  now  due  the  clerk  of  this  court. 
All   of   which   is   respectfully   submitted   by 
Wm.   Thofl.   Carroll, 
Clerk   of   Suprone   Court   U.   S. 
17  December,  ISBO. 
as*]     *The  States  of  Missourt  and  Iowa,  in 
Account  with  the  Adjustment  of  the  Bound- 
ary Line  between  them.  Dr. 

To  cast-iron  monuments    9386.95 

"     Freight,     transportation,     and 

expenseB  on  same    24S.40 

*  Camp  furniture,  provisions,  ex- 
penses in  going  to  and  re- 
turning from  the  line,  and 
upon  the  line,  postages,  ato- 
tionery,  hire  of  horses,  ex- 
penses in  going  to  and  re- 
turning from  Iowa  city,  Jef- 
ferson city,  and  St.  Louis..  8ES.92 
"    Wages  to  hands  in  the  Geld..      1,718.92 

■  Wm.  Dewey,  surveyor,  for  184 

days,  at  $8  per  day   1,472.00 

"    Robt.     Walker,    surveyor,     for 

183  days,  at  $8  per  day 1,464.00 

"  Robert  W.  Welis,  commiasion- 
er,  for  16  days,  at  $10  per 
day    150.00 

"  William  Q.  Minor,  commission- 
er, for  ITT  days,  at  $12  per 
day    2.124.00 

"  Heniy  B.  Henderahott,  commis- 
sioner, for  18T  days,  at  $12 
per  day    2,214.00 

"  Sextant,  barometer  and  thcr- 
momeltr,  solar  compass,  and 
other  inatrumenta  neceaaaiy 
for  the  survey 247.22 

■  Fees  now  due  the  clei-k  in  the 

eaae    pending    in    Supreme 

Court  U.  S 48.67 

$10,029.08 
Contra.  Cr. 

Bj   Cash    received    from   State   of 

Missouri    $2,000.00 

"     Cash    received    from    State    of 

Iowa    2,000.00 

"    Proceeds   Iroa,    sale  of    camp 

equipage   13.IS 

"  Balance,  of  which  $3,457.06) 
is  due  by  the  State  of  Mis- 
souri, and  $3,457.06%  is  due 
by  the  State  of  Iowa   6,910.03 

$10,029.08 

And  it  appearing  to  the  court  here,  that  there 

will  be  due  to  the  clerk  of  this  court,  for  the 

duties  devolved  on  him  by  this  denve,  and  tor 

tt4 


the  services  performed  by  him  at  this  term,  the 
further  sum  of  sixty-three  dollars  and  six^ 
cents,  in  addition  to  the  forty-eight  dollara 
and  sixty-seven  cents  stated  in  his  report  bo  be 
now  due  him;  and  it  also  appearing  to  the 
court,  that  the  said  clerk  should  be  allowed, 
for  making  his  report,  for  carrying  on  the  cor- 
reapondenee  incident  to  this  cause  and  paying 
'the  expense  thereof,  and  also  in  con-  [*K3 
■ideration  of  any  future  service  to  be  per- 
formed by  him  in  the  progress  of  this  cause,  the 
further  sum  of  fifty  dollars;  it  is  thereupon  or- 
dered and  decreed,  that  said  commiaaionera, 
Hendershott  and  Minor,  do  pay  to  the  clerk  of 
this  court,  in  full  discharge  of  all  eoata  and 
charges  that  have  now  accrued  or  that  may 
hereafter  accrue  for  any  service  done  or  to  b« 
performed  by  the  said  clerk,  in  the  progress  of 
this  cause,  the  sum  of  $162.27  out  of  the  arst 
moneys  received  by  them  under  this  decree. 

And  it  appearing  that  certain  advances  had 
been  made  by  the  States  of  Missouri  and  Iowa, 
respectively,  to  the  commissi onera,  and  said  ad- 
vances having  been  credited,  it  now  eppeare 
that  the  State  of  Missouri  is  bound  to  pay  the 
further  sum  of  $3,514.76};  and  that  the  State 
of  Iowa  is  bound  to  pay  the  further  sum  of 
$3,514.76}  of  the  charges  and  casta  of  the  oon- 
troversy. 

And  it  is  ordered  and  decreed,  that  the  Stata 
ol  Missouri  pay  over  the  said  sum  of  $3,514.76}, 
and  that  the  State  of  Iowa  pay  over  the  said 
sum  of  $3,614.76},  to  the  commissioners,  Henry 
B.  Henderahott  and  William  G.  Minor,  in  final 
and  full  diacharge  of  their  portions,  respective- 
ly, of  said  coats  and  charges. 

And  it  is  further  ordered  and  adjudged,  that 
said  commissioners  receive  the  several  sums  ol 
money,  and  distribute  and  pay  over  the  same 
to  those  entitled  thereto,  according  to  the  re- 
port of  the   clerk   of  this   court. 

And  it  also  appearing  that  certain  initru- 
menta  purchased  by  the  said  commissioners  are 
retained  by  them,  subject  to  the  order  of  thia 
court,  it  is  further  ordered  that  the  commia- 
sioners  dispose  of  the  said  instruments  at  audi 
timea  and  placee,  and  on  such  terms,  as  to 
them  may  seem  moat  advantajieouB  for  the  in- 
terests of  the  parties  to  this  suit;  and  that  th^ 
pay  the  proceeds  of  the  sales  into  the  treaaurlea 
of  the  said  States  of  Missouri  and  Iowa,  ra- 
spectively,  that  is  to  say,  one  half  of  the  pro- 
ceeds into  each  treasury,  and  take  receipla 
from  the  proper  officers  for  the  moneys  paid. 

And  it  is  further  ordered,  that  said  com- 
missioners, Hendershott  and  Minor,  report  to 
the   next   term   of   this   court,   the   manner   in 


kept  open. 

And  it  is  ordered,  that  the  clerk  of  this  court 
do  forthwith  transmit  to  his  Excellency,  the 
Governor  of  the  State  of  Iowa,  a  copy  of  this 

J (including  the  reports  of  the   commia- 

Burveyors,  and  clerk,  together  witli  a 
copy  of  the  field  notes  of  said  surveyors ) ,  duly 
authenticated  under  the  seal  of  this  court. 
'And  it  is  further  ordered,  that  a  ['84 
lilar  copy  in  all  respects  be  by  said  cleik 
forwarded  to  his  Eaeellency,  the  Governor  of 
the   State   of   Missouri. 

And  it  is  further  ordered,  that  the  clerk  fot^ 

ward  a  copy  to  each  of  said  commiHlonen, 

Homwd  Itb 


Hsndenliott  uid  Uinor,  of  tbe  order  referring 
tlw  matter  of  eoata  and  ehargea,  the  clerk's  re- 
port thereon,  and  m  much  of  the  foregoing  de- 
cree as  reapeetB  the  cobIb  and  charges,  for  the 


niidance    of 
fermance  of 


their  duties  in  thia  reapect. 


HENRY  WEBSTEE,  PlaioUfT, 
PETER  OOOPEE. 


Joriadietion — certificate  of  division  ol  opinion, 
pro  forma,  does  not  confer. 


Where  It  app«n  that  the  wbote 
ccrtlfled  pro  bi —   ■ *—  *■-  •■-'" 


ptnceeded  In 


_, has  been 

brniB.  fn  order  to  take  the  opinion  ol 

■■■  lut  any  actual  dlvlaloD  of  opinion 

lurt.  the  practice  is  Irregular,  and 

BDiled  to  the  Circuit  Court  to 

'  ■-   "'-  -«»e  ot  Neamlth 

1,  afflrmed. 

THIS  eaae  came  up  on  a  certificate  of  divi- 
sitm  of  opiotOD,  pro  forma,  between  the 
radges  of  the  Circuit  Court  of  the  United 
States   for  the   District  of   Maine. 

It  was  a  real  action,  in  which  tbe  plaintiff 
demanded  a  certain  parcel  of  land  situated  in 
Pjttston,  in  the  Count;  of  Kennebec  and  State 
ot  Maine,  and  claimed  title  under  the  will  ' 
one  norcntfua  Tasaat,  made  in  England 
1777. 

Most  of  tbe  point*  ot  division  certified  arose 
npon  tbe  construction  of  this  will,  and  the  re- 
mainder were  upon  the  right  of  the  plaintiff  to 
maintain  the  action,  and  the  rule  of  estimation 
aa  to  improvements;  covering  in  fact  the  wholt 


Tbe  CI 


M  argued  bj  Messrs.  Dexter  and 


L  Davies  for  the  plafntffl,  and  Mr.  Allen 
for  the  defendant;  but  aa  no  decision  was  bad 
upon  the  m^its,  the  arguinents  of  ooanad  ara 

omitted. 

Mr.  Chief  Justice  Taue7  ddirered  the  opinion 

of  the  court: 

This  case  has  been  argued  at  tbe  bar  upon 
points  certified  as  upon  a  division  of  opinion 
m  tbe  Circuit  Court.  But  it  appears  by  the 
record  that  the  whole  case  has  been  divided 
into  points  and  sent  up  to  this  court — and  sev- 
eral of  the  latter  points  could  not  have  arisen 
on  the  trial  until  the  previous  ones  were  first 
decided.  We  understand  it  was  a  pro  forma 
division,  certified  at  the  request  of  the  counsel 
for  the  respective  partiei 

'This  court  has  freqi 
this  practice  is  irregula 
tioned,  convert  this  court  into  one  of  original 
jurisdiction  in  questions  of  law,  instead  of  be- 
ing, OS  the  Constitution  intended  it  to  be,  an 
appellate  court  to  revise  the  decisions  of  infe- 
rior tribunals.  Indeed,  it  would  impose  upon 
it  the  duty  ot  deciding  in  the  first  instance,  not 
onlj  the  questions  of  law  which  properly  be- 
longed to  the  case,  but  also  questions  merely 
hypothetical  and  speculative,  and  which  might 
or  might  not  arise,  as  previous  questions  were 
ruled  the  one  way  or  the  other. 

The  irregularity  and  evil  tendency  of  this 
practice  has  upon  several  occasions  attracted 
the  attention  of  the  court,  although  it  has  been 
occasionally  acquiesced  in,  and  the  points  so 
certified  acted  upon  and  decided.  But  at  De- 
cember Term,  1B47,  the  subject  was  very  fully 
considered,  and  it  was  then  determined  that 
this  practice  ought  not  to  be  sanctioned,  and 
that  this  court  would  in  all  cases  refuse  to  take 
jurisdiction,    when    it    was    obvious    that   tbe 


SatB. — Cases  certlOed  on  division  at  Circuit  . 
Cdort;  JarUdlctlaa  of  tbe  United  States  Supreme  . 
Court,  In.     On  wbal  the  dlvlalon  should  lie. 

The  Supreme  Court  will  refuse  to  take  JuriBdle- 
tlon  In  eases  eertlSed  pro  forma,  where  Ibere  Is  no 
actual  dlvtslon  of  oplaion  In  the  Circuit  Court. 
Webster  T.  Cooper,  10  How.  S4 ;  United  Statea  v. 
CtilcaB),  T  How.  18S;  Ei-parte  Gordon,  1  Black, 
003;  United  SUtea  v.  Storp    14  PM    Mi. 

Tbe  qaestlons  certlfled  n 
~  '  not  qaeatlona  ol  lact- 


t  in  the  court  below. 

1  question  li 


.  VBUghan.  10 


'.  Braden,  10  Fet  286;  Parker  v.  Nlion.  1 

lOS. 

Nor  ivbere  the  division  of  opinion  is  upon 
xr  arising  after  the  trial  and  decision  of  tbf 

.n   the   court   below.     Bank   ot   Dnlted    Stn 

itlons  of  law,     Gre?n.  6  Fet.  26  ;  Devereul  v.  Marr,  12  Whi 
"  -     -   "■  ■ of  opinion 


a  weight  oi 


»82;  Wllaoo  v.  Bsmum,  8  How.  2G8. 

QnesttoD  of  fraud  compounded  of  fact  and  law, 
cannot  be  certified,  without  a  statement  of  fact, 
from  which  tbe  legal  conclusion  should  be  de- 
duced.    Ocllvle  V.  Knoi  Ins.  Co.  18  Uow.  GTT. 

A  qaesttoQ  dlacretlonar;  In  tbe  Circuit  Court 
cannot  be  certlOed.      Wlp:i;lns  v.  Qray,  24  How.  80.1. 

Aa,  a  dlTlslan  of  tbe  judges  of  tbe  Circuit  Court 
on  a  motion  for  a  new  trial,  In  a  cWIt  or  crimlDai 
cue  (United  Stales  v.  Daniel,  0  Wheat.  S42;  I^an- 
nlng  v.  Loudon.  4  Wash.  C.  C.  333 :  Taylor  v.  Cac- 

Pnter,  2  Wood.  *  M.  1 :  Marine  Ins.  Co.  v.  YounEa. 
Crancb,  1ST j  Henderson  v.  Uoare,  C  ' 


fjnited""8t"ateB""v.  Rosenburgh,  7  Wall. 
"■    ■  Avery,  13  Wall.  251. 


S80;  United 

The  court  can  take  cognli 
>nly  upon  a  certificate  ot  dl' 


Orleans  y.  Steamship  Co.  20  Wall,  387. 

The  whole  cause  cannot  be  adjourned  to  the  Bn- 

Sreme  court  upon  cerlllli^ate  of  division  of  oululon : 
:  must  be  upon  a  single  polnl,  or  BpeclHo  ques- 
tions. United  States  v.  Batlev.  0  Fet.  2flT :  Saun- 
ders V.  Gould.  4  Pet.  302;  White  v.  Turk.  12  Pet 
23fi:WBymi  "      ■'       '    ""  ■■' ■     " 


^abZlandt,  G  How.' 215 


i).  except  t 
:(es.  that  t 


Nor. 


^  12  V 


p  Into 


lut  see  United  States  v.  Stone,  14  Fet.  524).  o 
ept  the  guest  Ion  is  on  a  matter  of  strict  right 
oalerUl,  as  ojpon  motion  toe  an  injunction.  I 
d  SUtes  V.  Chicago.  T  Sow.  18E. 

On  B  proper  occasion,  a  point  of  Importance 
Hfflcnlty  may  be  certlfled^  by  consrut  when 
odges  ot  a  Circuit  Court  rather  doubt  tban  6 


dfTlslon  of  opinion.  Nesmltb  1 
Sheldon.  6  How,  41 ;  Luther  v.  BordE'u,  T  How.  1 ; 
Webster  v.  Cooper,  aupra ;  DenQlstoun  v,  Stewart, 
18   How.  GSG. 

But  (he  objection  that  the  aueEllons  are  several 
'        -    "        -----.-.  --  -0  ijeuiiip  the  whole 


!    tbey    arise 


upon  It.     Bnt  these  mnst  bf   cases  sanctioned  by 
one  of  the  judges  of  tbe  Supreme  Court  In  his  cir- 
cuit-    United  BUtes  v.  Stone,  14  Fe(.  524. 
~     ~  •  Court  will  not  take  eocDlianea  ot 


Tbe  Bupmn*  C 
I  lb  ad. 


may  be  certlfled.     Insurance  Co.  i 


Dunham,    1 1 


Suraras  CoDBt  or  tbi  United  States. 


iAoIb  ease  had  been  certified  pro  formB,  in 
order  to  take  the  opinion  of  this  court,  without 
any  actual  division  of  opinion  in  the  Circuit 
Court.  The  result  of  this  determination  will 
be  found  in  the  case  of  Nesmith  et  al.  v.  Shel- 
don et  al.  6  Howard,  41.  The  cue  before 
us  cannot  be  distinguished  from  the  one  re- 
ferred to.  It  is  true  that  it  waa  certified  b*' 
fore  that  decision  was  pronounced.  But  the 
opinion  in  that  case  conformed  to  all  the  opin- 
ions previously  expressed  b;  this  court  upon 
the  irregularity  of  this  practice. 

This  case,  therefore,  must  be  remanded  to  the 
Circuit  Court,  to  be  proceeded  in  according  to 


tbe  same  subject   i 


law. 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  on  tlie  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel.  And  it  appearing  to 
this  court,  upon  an  inspection  of  the  said  tran- 
script, that  no  point  in  the  case  within  the 
meaning  of  the  act  of  Congress  has  been  certi- 
fied to  this  court,  it  is  thereupon  now  herq 
ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  to  be  pro- 
ceeded in  according  to  law. 


»«•}     •ISAAC  SHELBY,  Complainant, 

JOHN  BACON,  Alexander  Symington,  Thomas 
Robins,  James  Robertson,  Richard  H.  Bayard, 
James  S.  Newbold,  Herman  Cope,  Thomas  S. 
Taylor,  and  George  Beach. 

Jurisdiction — citizen  of  Kentucky  can  sue  in 
Circuit  Courts  of  U.  S.  in  Pennsylvania,  as- 
signees of  insolvent  corporation,  residenta, 
thereof — where  two  courts  have  concurrent 
jurisdiction,  an  action  in  one  pleaded 
abatement  of  action  in  the  other. 


-.X- 


te  of  Pen  hb;  Ivan  La.  passed  la  ISSfl. 
■  tbe  beneflt  of  creditors  and  other 
I  directed  to  record  Ihe  aaslgnmcot, 
a  iQYentory  of  the  property  convejed,  which 
J  be  eworn  to,  have  li  appraised,  and  givp 
for  the  fnithful  perlormaoce  ot  the  trust,  all 
lich  prnceedlngB  were  to  be  bad  la  one  of  tbe 

a  couci  was  vested  with  the  power  of  citing 
(AlEuees  before  It,  at  the  Instance  of  ■  creditor 
tlleged  tbat  tbe  trust  was  not  faltblullr  eie- 


Ttie  principle  Is  well  settled.  Ibat 


ttt"  ^ 


jt  Jurisdiction  over 

ler  and  the  parties,  a  suit 
of  tbem  may  be  pleaded  In 
I  for  the  same  cause  Id  anj 


THIS  eaiue  came  up  on  a  certificate  of  divi' 
sion  of  opinion  Mtween  the  judges  of  tbe 
Circuit  Court  of  the  United  States  for  the 
Eastern   District  ot   Pennsylvania. 

The  complainant  was  a  citieen  of  Kentucky, 
and  the  defendants  were  all  citizens  of  Penn- 
sylvania.  The  latter  {under  three  assignments 
bearing  date  the  Tth  of  June  and  the  4th  and 
6th  of  September,  1841)  were  trustees  of  the 
Bank  of  the  United  States,  a  banking  institu- 
tion incorporated  by  the  Legislature  of  the 
State  of  Pennsylvania,  by  an  act  passed  on  the 
18th   day   of   February,   1836. 

It  appeared  that  the  bank,  being  unable  to 
meet  its  liabilities,  made  an  assignment  of  a 
part  of  its  property  on  the  Ist  of  May,  1841,  to 
certain  trustees,  to  secure  the  payment  of  sun- 
dry post  notes,  held  by  certain  banks  of  the 
city  and  County  ot  Philadelphia.  Afterwards, 
on  the  Tth  of  June,  1841,  it  made  another  a»- 
signment  of  a  portion  of  its  property  to  the  de- 
fendants. Bacon,  Symington,  and  Robins,  la 
tniat  to  secure  the  payment  ot  its  bank  notea 
and  deposits.  Subsequently,  two  other  assign- 
ments were  made  by  the  bank  to  tbe  defend- 
ants, Robertson,  Bayard,  Newbold,  Cope,  and 
Taylor,  in  trust  for  the  payment  of  its  debt* 
generally,  the  first  of  which  was  executed  on 
the  4th  and  the  other  on  the  6th  of  September, 
1841.  These  several  assignments  were  duly 
recorded,  and  the  trustees  accepted  and  pro- 
ceeded to  minister  tbe  trusts. 

The  bill  and  amended  bill,  after  setting  (orUi 
the  chartering  *of  the  bank,  and  the  [*S7 
assigiunent  of  its  property  to  the  defendants 
in  trust,  alleged  that  on  the  6th  day  of  Sep- 
tember, 1841,  one  George  Beach,  a  citizen  of 
Pennsylvania,  recovered  a  judgment  in  the  Dis- 
trict Court  for  the  city  and  County  ol  Phila- 
delphia, against  tbe  said  bank,  for  the  sum  of 
£53,088.66,  besides  interest  and  costs;  that  tliis 
judgment  was  founded  on  promissory  notes 
of  said  bank,  called  post  notes.  Tliat  sub- 
sequently tbe  said  George  Beach,  in  a  auit 
on  said  judgment,  in  the  Commercial  Court 
of  New  Orleans,  recovered  a  judgment  for 
the  sum  of  $53,688.66,  with  interest  thereon 
and  costs;  on  which  the  sum  of  $4,076  was 
paid;  and  that  the  residue  of  both  said  judg- 
ments remains  unpaid.  The  bill  then  alleged, 
that  through  several  nicxne  assignments  the 
complainant  becumc  invested  with  all  rrght 
under  said  judgments;  that  the  debt  due  is 
provided  for  in  siid  assignments,  but  that  the 
trustees  bave  refused  to  pay  any  part  thereof; 
and  that  they  have  kept  complainant  and  other 
creditors  in  ignorance  of  tbe  situation  of  the 
trust  funds.  Prayer  for  a  decree  for  an  ac- 
count of  the  trust,  for  tbe  payment  of  com- 
plainant's debt  in  full  or  a  distributive  share 
thereof,  and  for  genera.!   relief. 

The  defendants  Robertson,  Bayard,  Nenr- 
bold.  Cope,  and  Taylor,  pleaded  as  follows: 

Howard  It. 


1880 

"That 'the  said  corporaition  mentioned  in  said 
n>mplainBnt'i  bill,  tie.,  the  Preaident,  DirFctora 
und  Companj  of  the  Bank  of  the  United  States, 
incorporated  by  the  St»te  of  Pennsylvania,  and 
having  its  banking  house  and  ohtef  p1aci>  of 
business  in  the  city  of  Philadelphia,  did.  on  the 
fourth  and  six  days  of  September,  in  the  year 
one  thousand  eight  hundred  and  forty-one.  ex- 
ecute and  deliver  to  these  defendants  assign- 
ments and  transfers  of  certain  property  upon 
trusts  therein  particularly  let  forth — as  by 
referents  to  copies  of  said  asHignments  at- 
tached hereto,  and  made  by  reference  part  of 
this  their  plea,  will  fully  and  at  large  appear; 
that  said  assignments,  after  having  been  duly 
proved,  were  afterwards,  to  wit,  on  the  fourth 
and  seventh  days  of  September,  A.  D.  1S41, 
recorded,  according  to  the  statute  of  Pennsyl- 
vania in  tuch  case  made  and  provided,  in  the 
office  for  the  recording  of  deeds,  etc.,  for  the 
city  and  County  of  Philadelpbia — the  execution 
of  the  trusts  thereof  having  been  previously 
accepted  by  these  defendants.  And  these  de- 
fendants further  aver,  that,  in  accordance  with 
the  provision!  of  the  laws  of  the  said  State  of 
Pennsylvania,  full  and  complete  jurisdiction  of 
and  over  the  said  trust  fund  so  conveyed  to 
these  defendants,  and  of  and  over  the  execution 
of  the  said  trusts,  and  of  and  over  these  de- 
fendanta  personally,  as  trustees  as  aforesaid, 
waa  and  is  vested  in  the  Court  of  Common 
Pleas  of  the  City  and  County  of  Philadelphia, 
58*]  which  now  *has  cognizance  of  the  same, 
with  ample  power  and  authority  in  said  tri- 
bunal to  enforce  the  execution  of  the  said 
trusts,  to  decide  upon  the  rights  of  all  parties 
claiming  an  interest  therein,  and  right  and 
justice  fully  to  administer  in  the  premises; 
that,  in  the  execution  of  the  trusts  aforesaid, 
and  the  collection  of  the  assets  so  assigned  to 
them,  these  defendants  have  been  governed  by 
the  laws  of  Pennsylvania,  and,  among  other 
thing*,  by  certain  lawa  of  the  said  State,  by 
which  they  have  been  compelled  to  accept  and 
receive  from  their  debtors,  m  payment  of  debts 
due  to  the  said  bank  or  to  the  said  trustees,  at 
|Kir,  the  notes  and  other  evidences  of  debt  is- 
sued or  created  by  the  said  bank;  and  the  de- 
fendants further  aver,  that,  having  in  part 
executed  the  trusts  so  as  above  committed  to 
them,  they  did,  on  the  seventh  day  of  January, 
A.  D.  1843,  file  in  the  omoe  of  the  prothonotary 
of  the  Court  of  Common  Pleas  aforesaid  an  au- 
connt,  duly  verified,  of  their  receipts  and  dis- 
buraement^,  and  of  their  acts  and  doings,  as 
tnuteea  as  aforesaid,  from  the  commencement  of 
said  truat  down  to  the  first  day  of  January,  A. 
D.  1843;  and  subsequently,  to  wit,  on  the  thir- 
teenth day  of  January,  A.  D.  1844,  they  did 
file  a  further  count  in  the  office  aforesaid,  and 
duly  verified  as  aforesaid,  of  their  receipts  and 
disbursements,  acts  and  doings,  as  aforesaid, 
down  to  the  first  day  of  January  in  the  year 
IS44,  which  said  accounts  were  absolutely  con- 
firmed by  the  said  court,  agreeably  to  the  laws 
of  the  said  State;  and  the  defendants  further 
aver,  that  on  the  seventeenth  day  of  January, 

1845,  and   on  the  thirteenth  day  of  January, 

1846,  respectively,  they  filed  additional  ac- 
connta  as  aforesaid,  in  the  office  aforesaid, 
showing  their  receipts  ud  disburBements,  acts 
aad  doinga,  aforesaid,  down  to  the  first  day  of 
January,  A.  D.  1S4S,  which  taid  last -mentioned 
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accounts  were  referred  by  the  said  court  to 
auditors,  who  have  made  reports  thereon, 
respectively  to  the  said  court;  and  the  defend- 
ants further  aver,  that,  on  the  fourteenth  day 
of  rlannary,  A.  D.  1847,  they  filed  another  ac- 
count as  aforesaid,  showing  their  administra- 
tion of  said  trust  down  to  the  first  day  of  Jan- 
uary, A.  D.  IS4T,  which  said  last -mentioned 
account  was  likewise  referred  by  the  said  court 
to  auditors,  before  whom  the  same  is  now 
pending — as  by  reference  to  the  records  of  the 
sai<l  court  will  fully  appear;  and  these  defend- 
ants further  aver,  that,  in  pursuance  of  the 
direction  and  decree  of  the  said  court,  they 
have  distributed  and  paid  over  large  sums  of 
money,  being  the  proceeds  of  the  assets  as- 
signed to  them  as  aforesaid,  and  have  likewise, 
under  the  direction  of  the  said  court,  invested 
large  sums  of  money  to  await  the  result  of 
pending  litigation,  and  in  all  other  respects 
have  conformed  to  the  directions  of  the  said 
court  in  relation  to  the  truat  aforesaid. 

•All  which  matters  and  things  these  ['69 
defendants  do  aver  to  be  true,  and  plead  the 
same  to  the  whole  of  the  said  bill,  and  humbly 
demand  the  judgment  of  this  honorable  court, 
whether  they  ought  to  he  compelled  to  make 
answer  to  the  said  bill  of  complaint;  and 
humbly  pray  to  he  hence  dismissed,  with  rea- 
sonable costs  and  charges  in  this  behalf  most 
wrongfully  sustained." 

The  other  defendants  pleaded  the  same  plea 
in  substance,  reddendo  singula  singulis. 

The  cause  coming  on  to  be  heard  on  the 
amended  bill  and  pleas,  the  judges  were  di- 
vided in  opinion  on  the  following  points: 

"First.  Whether  the  facts  stated  in  the  plea 
to  the  amended  bill  filed  by  John  Bacon,  Alex- 
ander Symington,  and  Thomas  Robins,  deprive 
this  court  of  jurisdiction  of  the  case,  and 
whether  the  said  pica  is  a  sufficient  plea  to  the 
plaintiS's  bill,  and  ought  to  be  allowed. 

"Second.  Whether  the  facts  stated  in  the 
plea  to  the  amended  bill,  filed  by  the  defend- 
ants, James  Robertson,  Richard  K  Bayard, 
James  S.  Newbold,  Herman  Cope,  and  Thomas 
S.  Taylor,  deprive  this  court  of  jurisdiction  of 
the  case,  and  whether  the  said  plea  is  a  suffi- 
cient plea  to  the  plaintiff's  bill,  and  ought  to 
be  allowed." 

The  following  sections  of  the  Act  of  Assem- 
blj;  of  Pennsylvania,  of  14th  June,  1S36,  were 
relied   on  in   argument,   and   are   therefore  in- 

"Sec.  Vn,  It  shall  be  lawful  tor  the  Court  of 
Common  Plena  of  the  proper  county,  on  the 
application  of  any  person  interested,  or  co- 
trustee, or  co-assignee,  to  issue  a  citation  to 
any  assignee  or  trustee  for  the  benefit  of 
creditors,  whether  appointed  by  iiny  voluntary 
assignment,  or  in  pursuance  of  the  laws  relat- 
ing to  insolvent  debtors  and  domestic  attach- 
ments, requiring  such  assignee  or  trustee  to  ap- 
pear and  exhibit,  under  oath  or  afHrmation.  the 
accounts  of  the  trust  in  the  said  court,  within 
a  certain  time,  to  be  named  in  such  citation. 

"Sec.  IX.  The  several  courts  of  common 
pleas  shall,  by  a  general  order,  or  by  such  order 
as  the  circumstances  of  any  particular  casi' 
may  require,  direct  the  prothonotary  of  the 
same  court  to  give  notice  of  the  exhibition  and 
filing  of  every  account  as  aforesaid,  during  such 
time,  and  in  such  public  newspapers,  aa  they 
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nhall  appoint,  Betting  forth  In  anch  notice,  that 
(he  accounts  will  be  allowfd  by  the  courts  at 
a  certain  time,  to  be  stated  in  such  notice,  un- 
IcBB  cause  be  shown  wbf  such  account  shall 
not  be  allowed. 

"Sec.  XI.  Whenever  it  shall  l>e  made  to  ap- 
pear in  a  court  of  common  pleas,  having 
jurisdiction  as  aforesaid,  that  an  assignee  or 
60*]  'trustee  as  aforesaid  has  neglected  or  re- 
fused, when  required  by  law,  tu  file  a  true  and 
complete  inventory,  or  to  give  bond  with 
surety,  when  so  required  by  law,  or  to  file  ac- 
counts of  hia  trust,  or  that  suoh  assignee  or 
trustee  is  wasting,  neglecting,  or  mismanaging 
the  trust  estate,  or  is  in  failing  circumstances, 
or  alraut  to  remove  out  of  the  jurisdiction  of 
the  court,  in  any  such  case  it  shall  be  lawful 
for  such  court  to  issue  a  citation  to  such  as- 
signee or  trustee  to  appear  before  the  court,  at 
a  time  to  be  therein  named,  to  show  cause  why 
he  should  not  be  dismissed  from  his  trust. 

"See,  XII.  On  the  return  of  such  citation,  the 
court  may  require  such  security,  or  such  other 
and  further  security  from  such  assignee  or 
trustee,  as  they  may  think  reasonable,  or  may 
proceed  at  once  to  dismiss  such  assignee  or 
trustee  from  the  trust. 

"Sec.  XIII.  The  like  proceedings  may  be  had 
whenever  it  shall  be  made  to  appear  to  such 
court  that  any  person  who  shall  have  become 
surety  for  any  assignee  or  trustee  as  aforesaid, 
in  any  bond,  given  for  the  due  execution  of 
the  trust,  is  in  failing  circumstances,  or  has 
removed  out  of  this  Commonwealth,  or  signified 
his  intention  so  to  do." 

The  case  was  argued  by  Mr.  Clay  for  th« 
complainant,  and  by  Messrs.  Wm.  A.  Porter 
and  George  U.  Wharton  for  the  defendants. 

Mr.  Clay,  for  complainant: 

The  Bank  of  the  United  States,  chartered  by 
the  State  of  Pennsylvania,  having  become  in- 
solvent, executed  several  deeds  of  trust  con- 
veying all  their  assets  for  the  purpose  of 
paying  their  debts,  according  to  classi  Scat  ions 
of  them  described  in  the  said  deeds.  By  two 
of  the  same  deeds  provision  was  made  for  the 
payment  of  the  debt  of  the  complainant,  to 
recover  satisfaction  for  which  is  the  object  of 
this  suit.  That  debt  originally  existed  in  the 
form  of  post  notes.  These  post  notes  were 
reduced  to  a  judgment,  in  the  name  of  George 
Beach,  obtained  in  the  Court  of  Common  Pleas 
of  Philadelphia.  This  judgment,  by  various 
assignments,  was  transferred  to  the  complain- 
ant, and  became  his  property. 

The  defendants  refused  to  pay  the  amount 
of  this  judgment.  Tbey  refused  even  to  recog- 
nize the  complainant  as  one  of  the  creditors 
of  the  bank,  who  was  entitled  to  a  ratable  pro- 
portion of  the  assets  of  the  hank,  transferred 
to  the  defendants,  in  common  for  his  benefit 
and  that  of  other  creditors. 

It  was  under  these  circumstances  that  the 
complainant  instituted  this  suit.  The  objects 
of  this  suit  were,  first,  to  compel  the  defend- 
ants to  admit  the  complainant  as  one  of  the 
6i*]  creditors,  'to  receive  his  distributive 
share  of  the  common  fund;  second,  to  have  an 
account  of  the  execution  of  the  trust,  as  far  as 
the  defendants  (uhl  proceeded  in  it;  third,  to 
compel  the  defendants  to  complete  the  execu- 
tion of  the  trust,  by  collecting,  selling,  and 
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distributing  all  the  assets  on  which  they  have 
not  previously  administered. 

The  complainant  is  a  citiien  of  Kentucky, 
and  the  defendants  are  citizens  of  Pennsyl- 
vania. The  parties,  therefore,  stand  exactly  in 
that  relation  to  each  other,  which,  according  to 
the  provision  of  the  Constitution  of  the  Uniteil 
States  and  the  law  of  the  United  States,  en- 
titled the  federal  judiciary  to  entertain  juris- 
diction of  the  controversy.  In  consequence,  the 
complainant  brought  this  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  defendants  pleaded  to  the  jurisdiction 
of  the  court.  Their  plea,  in  substance,  is,  that 
by  the  local  laws  of  Pennsylvania  jurisdiction 
is  conferred  upon  one  of  her  local  tribunals 
over  all  matters  of  trust,  to  control,  manage, 
and  finally  and  exclusively  to  settle  and  close 
them.  That  the  defendants  have  proceeded  be- 
fore that  tribunal,  in  part,  to  settle  and  ac- 
count for  the  assets  which  tbey  have  received; 
and  that  they  are  only  amenable  to  that  local 
tribunal  for  the  further  and  complete  execu- 
tion of  the  entire  trust. 

The  two  judges  composing  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  being  divided  in  opinion  aa  to 
the  sufficiency  of  this  plea  to  the  jurisdiction 
of  the  court,  certified  that  difference,  and  the 
question  and  only  question  which  this  court 
has  now  to  determine  is,  whether  the  Circuit 
Court  had  or  had  not  jurisdiction  of  tbe  cause. 

That  question  involves  two  others;  first,  had 
the  complainant  a  right,  by  the  Constitution 
and  tbe  law  of  the  United  States,  to  resort  to 
the  federal  tribunal;  and  second,  whether  he 
could  be  devested  of  that  right  by  the  laws  of 
any  State,  in  the  passage  of  which  he  had  no 
voice.  To  which  may  be  added  a  third  ques- 
tion, and  that  is,  whether,  if  the  State  of 
Pennsylvania  could  devest  a  citizen  of  Ken- 
tucky of  a  right  with  which  he  is  invested  by 
the  Constitution  of  the  United  Slates,  tliat  faaa 
been  done  by  the  laws  of  that  State,  and  the 
proceedings    whioh    have    taken    place    under 

The  mere  statement  of  these  questione  is  an 

answer  to  them.  The  Constitution  of  the  Unit- 
ed States  expressly  confides  to  the  federal  judi- 
ciary all  controversies  arising  between  cituens 
of  different  States.  It  is  the  constitutional 
privilege,  therefore,  of  a  citizen  of  one  State 
to  sue  a  citizen  of  another  State  in  the  tri- 
bunal which  is  common  to  them  both.  H» 
cannot  be  deprived  of  this  right  by  any  act  of 
tbe  State  of  which  he  is  •not  a  citizen.  [■«! 
Nor  is  this  right  at  all  impaired  or  affected  by 
the  nature  or  object  of  the  suit  which  he  prose- 
cutes. It  cannot  be  contended,  that,  because 
the  subject  matter  of  controversy  arises  out  of 
the  local  laws  of  a  State,  he  is  bound  to  sub- 
mit to  the  tribunals  of  th&t  State,  and  is 
stripped  of  his  privilege  to  appeal  to  the 
federal  tribunal.  It  is  true,  when  lie  goes  be- 
fore the  latter,  that  is  bound,  in  the  particular 
case,  to  administt'r  the  laws  of  the  State  which 
govern  it.  But  the  CoTistitution  of  the  United 
States  is  founded  on  the  presumption  that  the 
federal  judiciary  will  be  less  biased  and  more 
impartial  in  the  administration  of  justic*  be- 
tween citizens  of  dilferent  States  than  Uis 
,  local  tribunal  of  on*  of  them  would  be. 

Bomrd  !•• 
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If.  by  any  urangemmit  of  its  own  laws  and 
tribunals,  a  State  or  Legislature  of  a  State 
could  devest,  the  federal  judiciary  of  that 
branch  of  its  jurisdiction  which  relates  to  con- 
troversiea  between  citlEens  of  difTer^nt  States, 
it  might,  by  other  or  similar  arrangemeuts, 
devest  their  judiciary  of  all  judicial  power 
granted  to  it  by  the  Constitution  of  the  United 
States. 

So  careful  has  Congress  been  to  presen 
the  citizens  of  different  States  their  right  to 
be  heard  before  the  federal  tribunal,  that  it  has 
provided,   by   the   Act   of   I78J,   that    when 
citiEen   of   one  State   is   sued  by   a   citii^sn 
Another  State,  in  a  State'  court,  the  defendant 
tnay  remove  the  cause  into  the  federal  court. 

It  is  not,  therefore,  true,  as  a  universal  jirop- 
osition,  that  in  cases  of  concurrent  jurisdiction 
the  court  that  Srat  acquires  it  can  hold  fast 
on  the  case,  to  the  excluaion  of  the  concur- 
lent  court. 

If  the  defendant  fail  to  avail  himself  of  his 
privilege  to  remove  the  cause  in  due  sec 
he  deprives  himself  of  the  benefit  of  the  federal 
tribunal,  and  is  bound  to  submit  to  the  local 
jurisdiction.  But  it  is  not  pretended  that  the 
complainant  in  this  cause  has  ever  waived  his 
right  to  the  federal  jurisdiction.     He  wai 

Erty  to  the  proceedings  of  the  trustees  in  the 
art  of  Common  Pleas  of  Philadelphia.  No 
proceaa  from  that  court  was  ever  served  upon 
Urn;  no  opportunity  ever  existed,  therefore, 
for  him  to  remove  the  cause  from  the  local  to 
the  federal  tribunal.  And  if  such  opportunity 
had  presented  itself,  the  complainant,  being 
only  one  of  the  numerous  persons  concerned  in 
the  trust,  could  not  have  removed  the  settle- 
ment of  the  accounts  of  the  trustees  from  the 
Court  of  Common  Fleas  of  Philadelphia  to  the 
Circuit  Court  of  the  United  States. 

I  submit,  then,  with  great  confidence,  to  the 
eomt,  that  the  Constitution  of  the  United 
Stat«,  which  is  paramount  to  all  State  consti- 
tutions and  laws,  having  secured  to  Isaao 
•  S*]  Shelby,  'the  complainant,  a  citizen  of 
Kentucky,  the  privilege  of  bringing  his  suit  in 
the  Circuit  Court  of  the  United  States  against 
the  defendanta.  citisens  of  Pennsylvania,  the 
power  of  that  State  la  incompetent  to  deprive 
nim  of  that  pririlege.  Upon  an  examination  of 
the  laws  of  Pennsylvania  in  relation  to  trusts, 
the  settlement  of  trustees'  accounts,  and  the 
distribution  of  trust  funds.  It  will  be  found, 
I  think,  that  the  jurisdiction  oonferred  on  the 
several  courts  of  common  pleaa  was  only  pre- 
liminary and  precautionary,  and  not  final  and 
absolutely  conclusive.  The  object  was,  on  the 
one  hand,  to  exert  a  salutary  supervisory  au- 
thority over  the  trustees,  to  prevent  the  waste 
and  misapplication  of  the  trust  funds,  and,  on 
the  other,  to  aSord  protection  and  security  to 
the  trustees,  by  the  sanction  of  a  court  of 
justice,  in  the  periodical  settlement  of  their 
accounts,  and  in  the  investment  and  distribu- 
tion of  the  trust  funds. 

The  provisions  in  the  laws  of  Pennsylvania 
bear  a  strong  similitude  to  the  laws  which  pre- 
vail in  all  the  States,  in  respect  to  the  settle- 
ment of  the  aecotints  of  executors  and  admin- 
irtratoTs.  The  county  courts  and  the  courts  of 
probate  have  foil  jurisdiction  over  executors 
and  adminiatratora,  their  removal,  the  settle- 
ment of  their  aceounta,  and  the  final  distribu- 
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tion  of  the  estates  of  the  deceased.  It  baa 
never  been  thought  or  contended  that  their 
jurisdiction  excludes  that  of  courts  of  justice, 
to  which  appeals  are  made  for  a  revisal  of  the 
conduct  and  accounts  of  such  executors  and 
administrators;  and  on  such  appeals,  what  has 
been  done  under  the  sanction  of  the  County 
Court;  or  Court  of  Probate  will  be  so  far  re- 
spected as  to  be  presumed  to  be  rightly  done, 
and  the  onus  probandi  will  be  thrown  on 
the  party  impeaching  it.  So,  in  a  case  of  the 
settlement  of  a  trustee's  account  before  the 
Court  of  Common  Pleas,  the  account  will  be 
held  prima  facie  evidence  of  a  proper  settle- 
ment, until  the  contrary  be  shown  by  the  party 
contesting  it. 

Assuming  that  the  Court  of  Common  Pleas 
has  any  exclusive  juri  a  diction  over  these  trusts 
and  their  administration,  what  is  the  extent 
of  that  exclusive  jurisdictionT  It  must  be 
limited  to  what  has  been  actually  done  by  that 
court,  or  is  now  pending  before  it.  It  cannot 
extend  to  the  question,  for  example,  of  the 
rights  of  Isaac  Shelby,  which  are  not  submitted 
to  that  court.  It  cannot  extend  to  what  re- 
mains to  be  done  in  the  execution  of  the  trust, 
that  is  to  say,  in  collecting  outstanding  debts, 
selling  real  estate  and  other  property  not  yet 
disposed  of,  collecting  the  proceeds  of  sale,  etc., 
etc.  These  are  matters  which  are  not  now 
before  the  Court  of  Common  Pleas,  which  may 
never  be  brought  by  trustees  before  it,  but 
which  are  properly  and  legitimately  included 
in  this  suit. 

*I  made  an  examination  into  the  laws  [*S4 
of  Pennsylvania  in  respect  to  trustees  some 
time  ago,  and  regret  1  have  been  unable  to 
refresh  my  recollection  of  them  by  a  perusal  at 
this  time.  If  my  memory  does  not  deceive  me, 
they  recognise,  if  they  do  not  expressly  author- 
ize, the  investigation  of  the  conduct  of  trustees 
before  other  tribunals  than  the  Court  of  Com- 
mon Pleas. 

Messrs.  Porter  and  Wharton,  for  the  de- 
fendants: 

The  judgment  on  which  the  complainant 
claimed  was  recovered  after  the  assignments, 
and  was  assigned  to  him  after  the  accounts  of 
the  trustees  had  been  settled  in  the  Common 
Pleas  of  Philadelphia,  without  exception  or 
appeal.  The  complainant  claims  subject  to 
the  assignments,  and  not  against  them.  Wlien 
he  took  the  transfer  of  the  judgment,  he  was 
bound  to  inquire  what  had  been  done  or  per- 
mitted by  his  assignors.  It  is  a  fair  legal  pre- 
sumption, that  he  knew  the  accounts  had  been 
filed  in  the  Common  Pleas,  and  that  the  juris- 
diction of  that  court  had  attached  to  the  sub- 
ject matter  of  the  trust.  Shall  he  be  allowed 
to  upturn  what  has  been  done  in  that  court! 

The  law  of  Pennsylvania  is,  that  such  ac- 
counts, although  partial,  are  nevertheless  con- 
clusive in  favor  of  the  accountants,  when  prop- 
erly filed,  settled  and  confirmed.  Moore's  Ap- 
peal, 10  Barr,  435;  Weber  v.  Samuel,  7  Barr, 
409.  The  trustees  have  relied  on  this  principle, 
and  have  regulated  their  conduct  by  it.  Shall 
Ihpy   have   its   protectionr     Or   shall   they   be 

quired   to  resettle  their  past,   and  file   their 

itiire  accounts  in  the  federal  court? 

The  argument  of  the  complainant's  counsel 

isumes  that  there  is  no  such  thing  as  proceed- 
ing, and  an  adjudication  in  rem,  which,  by  its 
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operation  on  tbe  subject  matter,  iball  bind  the 
world,  no  matter  who  the  parties  claimant  may 
be,  or  where  thej  may  reside.  In  the  case  of 
a  vessel  seized  under  a  replevin  issued  out  of 
>  StaU  court,  and  proccaa  subsequently  issued 
out  of  the  admiralty  against  the  same  vessel, 
the  former  retains  the  jurisdiction.  Taylor  v. 
Royal  Saxon,  I  Wallace,  Jun.  311.  Here  the 
suitor  was  turned  out  of  the  admiralty,  not  for 
any  defect  in  his  cause  of  action,  nor  because 
the  question  had  been  decided,  but  because  the 
replevin  was  pending  in  the  State  court.  In 
the  case  of  an  attachment  of  money  in  the 
State  court,  and  an  action  against  the  debtor 
in  the  federal  court,  tbe  former,  having  first 
obtained  possession  of  the  subject,  retains 
jurisdiction  aver  it.  Wallace  v.  McConnell,  13 
Peters,  136.  The  question  is  not  as  to  the 
original  right  of  the  party  to  come  into  this 
court,  but  is  it  a  proceeding  in  remT  Has 
08']  "jurisdiction  attached!  Would  it  pro- 
duce  collision  of  jurisdiction  to  disturb  itT 

In  opposition  to  the  complainant's  positions, 
tbe  defendants  take  the  following  grounds: 

1.  The  party  assignor,  the  Bank  of  the 
United  States,  being  a  corporation  created  by 
an  act  of  the  Legislature  of  Pennsylvania,  was 
a  local  corporation,  and,  so  far  aa  a  corpora- 
tion can  be  such,  was  a  resident  or  inhabitant 
ot  that  State,  was  liable  for  its  debts  in  the 
manner  prescribed  by  the  laws  thereof,  and 
could  only  dispose  of  its  property  by  virtue  of 
the  said  laws. 

2.  That  becimiing  insolvent,  and,  in  conse- 
quence thereof,  making  an  assignment  to  se- 
cure tbe  payment  of  its  debts,  the  validity  and 
effect  of  tbe  assignment  are  to  be  determined 
and  regulated  by  the  laws  of  Pennsylvania. 

3.  That  the  administration  of  tbe  assets, 
under  such  an  assignment,  should  be  in  accord- 
ance with  tbe  laws  of  Pennsylvania,  and  under 
the  direction  of  the  tribunal,  and  according  to 
the  rules  which  those  laws  have  prescribed. 

4.  That  a  suit  like  the  present,  brought  to 
administer  the  trusts  of  the  assignment  of  an 
insolvent  local  corporation,  made  to  citizens  of 
tbe  same  State,  in  order  to  secure  the  pay- 
ment of  its  debts,  in  pursuance  of  tbe  laws  of 
that  State,  which  control  and  regulate  the 
whole  subject  matter,  is  not  within  the  juris- 
diction of  the  courts  of  the  United  States. 

G.  That  even  if  tbe  foregoing  proposition  be 
not  correct,  the  jurisdiction  of  the  State  court 
had  attached,  by  the  filing  therein  of  their 
partial  accounts  by  the  trustees  of  the  bank, 
and  jurisdiction  over  the  subject  matter  of 
these  tnists  having  thus  become  vested  in  the 
State  tribunal,  tbe  United  States  court  could 
not  withdraw  the  same  therefrom. 

5.  That  the  trustees,  being  subject  to  the 
jurisdiction  of  the  State  court,  and  having 
partially  settled  thoir  accounts  under  its  au- 
thority, arc  compellable  to  settle  their  future 
accounts  before  the  same  tribunal;  and,  if  the 
present  bill  be  sustained,  will  be  also  compelled 
<o  adjust  and  settle,  at  additional  expense  to 
Ihe  trust  estate,  their  accounts  in  a  court  of 
the  United  States,  which  may  be  governed  by 
'lifferent  rules  from  the  State  court,  and  may 
iidjust  tbe  same  accounts  upon  different  princi- 


flrst  commenced,  or  application  made,  or  peti- 
tion presented,  or  writ  issued,  shall  retain  the 

jurisdiction  until  a  final  disposition  Is  made  of 
ths  matter  in  controversy.  Smith  v.  Mclver, 
B  Wheaton,  532;  Pratt  T.  Northam,  6  Mason, 
95;  Merrill  v.  Lake,  16  Ohio,  373;  Ship  Robert 
Fulton,  •  1  Paine,  620;  Peek  v.  Jenness,  ["efl 
7  Howard,  612;  Campbell  v.  Emerson,  2  McLean, 
3D;  Embree  v.  Hanna,  6  Johns.  101;  Holmes  v. 
Remsen,  20  Johns.  229;  Hall  v.  Pana,  2  Aiken, 
381;  SUte  ».  Yarborough,  1  Hawks,  78. 

The  jurisdiction  of  tbe  Common  Pleaa  of 
Philadelphia  has  attached  to  the  settlement  of 
the  trusts  by  the  filing  of  the  accounts.  That 
court  has  bad  exclusive  possession  of  the  sub- 
ject for  several  years.  Not  only  have  proceed- 
ings been  had,  but  questions  have  been  decided 
and  decrees  entered.  Why  should  the  filing  of 
a  petition,  or  issuing  of  a  writ,  fix  the  juri^ic- 
tion,  and  not  the  filing  and  adjustment  of  an 
entire  account,  the  decree  of  the  court  on  it, 
and  the  distribution  of  tbe  balance  eihibitad 
by  itT  Why  should  matters  of  form  work  mich 
important  differences  in  resultT 

But  what  is  the  subject  matter  to  which  the 
jurisdiction  of  the  State  court  has  attached? 
We  answer,  the  entire  trust  which  the  trustees 
have  undertaken  to  execute — the  duties  and 
responsibilities  imposed  by  the  assignment — 
the  rights  conferred  by  the  property  conveyed 
by  it. 

It  is  said,  why  not  allow  the  past  accounts 
to  remain  stable,  and  compel  the  trustees  to 
file  their  future  accounts  in  the  federal  courtaT 
The  answer  is,  All  tbe  accounts  are  but  parts 
of  a  whole,  conclusive  so  far  ss  they  go,  but 
unfinished  parts  of  tbe  same  thing.  Until  tbe 
last  account  is  filed,  the  work  is  incomplete. 
The  future  accounts,  if  filed  in  the  Circuit 
Court,  must  start  with  the  balances  ascer- 
tained in  the  Common  Pleas  accounts,  and 
must  contain  items  similar  to  those  embraced 
in  the  former  accounts.  That  court  has  con- 
sidered these  items,  and  entered  decrees  upon 
them.  The  Circuit  Court  may  take  a  different 
decision  on  the  same  subject.  This  is  the  col- 
lision of  decision  which  it  is  the  policy  of  ths 
law  to  prevent,  and  which  the  rule  regulating 
cases  of  concurrent  jurisdiction  was  intended 
to  prevent. 

In  regard  to  the  sixth  and  last  proposition 
submitted,  it  will  not  be  contended  that  thia 
court  has  any  power  to  terminate  the  pn>- 
cecdings  in  the  Common  Pleas.  Other  creditors 
have  obtained  rights  which  that  court  will  not 
allow  to  be  defeated.  The  statute  of  Pennsyl- 
vania directs  attachment  and  imprisonment  if 
the  trustee  refuses  to  file  his  account,  and  thia 
court  has  no  power  to  deliver  him.  The  trust- 
ees in  this  case  cannot  remove  the  proceedings 
into  the  federal  court,  because  tbi-y  are  not  de- 
fendants in  the  Stale  court,  as  the  Judiciary 
Act  requires,  and  they  are  citizens  of  Pennsyl- 
vania, and  not  of  another  State,  Whatever  be 
the  result  of  the  present  application,  they  will 
be  obliged  to  continue  to  file  their  accounts  in 
Ihe  State  court.  Tbe  practical  consequence! 
are  easily  foreseen.  •They  must  give  [*•? 
public  notice  to  creditors  to  claim  the  same 
fund  in  two  courts.  A  portion  of  the  creditors 
will  prove  their  debts  in  the  Common  Pleaa, 
and  the  remainder  in  the  Circuit  Court.  Some 
may  claim  in  both  places.  .A/tn'editor  excluded 
^'  ^     Howard   !•• 
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by  one  trfbunat  may  apply  to  the  other.  The 
courts  may  readily  differ  in  their  views  of  the 
facts  presented  by  the  accounts,  and  the  prind- 
plea  regulating  them.  One  court  may  surcharge 
with  one  amount,  and  the  other  with  a  different 
Amount.  A  dividend  of  fifteen  per  cent,  may 
be  declared  in  one  court,  and  of  twenty  in  tht 
other.  How  are  the  trustees  to  payl  If  pay 
meat  b«  made,  with  what  balance  shall  the  suc- 
ceeding account  start  I  At  whose  expense  will 
the    litigation    be   conducted  T 

If  the  ^nyer  of  the  bill  be  granted,  the  com- 
jilninsnt  is  not  benefited;  if  refused,  he  is  not 
injured.     If  he  alleges  an  error,  he  may  go  intc 
Ihc  Common  Pleas,  and  move  to  open  the  au- 
I'Ounts.     This  «ourt  will  not  have  surrendered 
itny   power   which   it   poaaesses.     It   will   only 
have  wd,  that,  as  the  complainant   ntood  by 
while    the   settlements   were   made,   it    is    '    ~ 
Ute  now  to  open  them.    The  effect  on  the  tni 
ees  of  granting  the  prayer  deserves  attenti 
They  are  ofiicers  of  the  law,  and  are  engaged 
executing  a  public  trust.    Their  oiHcc  is  dl 
<»alc  and  responsible,  and  they  are  entitled  to 
the  highest  protection  the  law  can  afford  them, 
A   protracted   litigation  must   withdraw   their 
time  and  attention  from  the  execution  of  their 
trust,  without  ui  equivalent  advantage. 


Hr.  Jnatiee  McLean  delivered  the  opinion  of 
the  court: 

Thia  ease  comes  before  ns  from  the  Circuit 
Court  of  the  Eaatem  District  of  Pennsylvania, 
on  R  certificate  of  a  dlviaion  of  opinion  between 
the  judges. 

The  complainant,  who  )■  a  citizen  of  Ken- 
toeky.  Bled  his  bill  against  John  Bacon  and 
others,  assignees  of  the  late  bank  of  the  Unit- 
ed Btatea  under  the  charter  from  the  State  of 
Pennsylvania.  The  bank,  being  in  a  falling 
condition,  executed  assignmentB  of  its  assets 
for  the  benefit  of  his  creditors,  and  of  certain 
creditors  of  the  Bank  of  the  United  States 
chartered  by  Congress. 

The  complainant  repressnts  himself  to  be  a 
creditor  of  the  late  bank,  to  a  large  amount, 
which  is  shown  by  judgments  reoovered  in  the 
"District  Court"  for  the  City  and  County  of 
Philadelphia;  and  in  the  Commercial  Court  of 
New  Orleans.  That,  on  application  to  the 
trustees  aforesaid,  they  refused  to  pay  the  said 
judgments  or  any  part  of  them,  although  the; 
haTe  ftmds  in  their  hands  or  under  their  con- 
trol, t( 

n  of  the  oourt.  They  admit  the  trust 
alleged,  and  aver  that  the  assignments  were  re- 
corded as  required  by  the  acts  of  Pennsylvania; 
and  they  aver  that  the  Court  of  Common  Pleas 
of  the  City  and  County  of  Philadelphia  has 
ample  power  to  enforce  the  trust,  in  regard  to 
the  rights  of  all  parties  claiming  an  interest 
therein.  That  the  defendants  under  those 
laws,  at  different  periods  down  to  the  Ist  of 
.lanuary,  1847.  filed  their  accounts,  duly  verified, 
"of  their  receipts  and  dinbursements.  with  the 
prolhonotary  of  the  said  court,"  which  were 
sanctioned  by  the  court.  That  under  its  direc- 
tion they  have  vested  large  sums  of  money  to 
await  the  result  of  pending  titif^ations.  And 
they  submit  to  the  court  whether  they  ought 
to  be  compelled  to  answer. 
IS  Ii.  ed. 


On  the  hearing,  the  judges  were  opposed  In 
opinion  on  the  following  points: 

1.  Whether  the  facts  slated  in  the  plea  to 
the  amended  bill  filed  by  John  Bacon,  Alexan- 
der Symington,  and  Thomas  Robins,  deprive 
the  court  of  jurisdiction  of  the  case;  and 
whether  the  plea  to  the  plaintiff's  bill  is  suf- 
ficient and  ought  to  be  allowed. 

2.  Whether  the  facts  stated  in  the  plea  to 
the  amended  bill  filed  by  the  defendants  James 
Robertson,  Richard  H.  Bayard,  Jamei  S.  New- 
bold,  Herman  Cope,  and  Thomas  S.  Taylor, 
deprive  the  court  of  jurisdiction  of  the  case, 
and  whether  the  said  plea  is  a  sufficient  plea 
to  the  plaintiff's  bill,  and  ought  to  be  allowed. 

Tliere  is  no  principle  better  settled,  than 
that,  where  two  or  more  tribunals  have  a  con- 
current jurisdiction  over  the  same  subject  mat- 
ter and  the  parties,  a  suit  commenced  in  any 
one  of  them  may  be  pleaded  in  abatement  to 
an  action  for  the  same  cause  in  any  other. 
And  the  question  we  are  now  to  consider  is, 
whether  the  procedure  in  the  Court  of  Com- 
mon Ple&a,  above  stated,  under  the  special  acts 
of  Pennsylvania,  abates  the  suit  of  the  plain- 
tiff. 

Can  the  proceeding  stated  in  the  plea  be  con- 
sidered a  suitf  The  revised  Act  of  Pennsyl- 
vania, of  the  Uth  of  June,  1830.  entitled  "An 
Act  relating  to  assignees  for  the  benefit  of 
creditors  and  other  tnistees,"  requires  in  the 
first  sis  sections  the  assignment  to  be  recorded 
in  thirty  days,  and  the  assignment  being  volun- 
tary, "the  assignees  shall  file  an  inventory  or 
schedule  of  the  estate  or  effects  so  assigned, 
which  shall  be  sworn  to";  on  which  it  is  made 
the  duty  of  the  court  to  appoint  appraisers, 
who  shall  return  aa  inventory  and  appraise- 
ment; on  the  return  of  which  the  assignees  are 
required  to  give  bond  "to  the  Commonwealth, 
that  they  will  in  all  things  comply  with  the 
provisions  of  the  Act  of  Assembly,  and  shall 
Faithfully  execute  the  "trust  confided  to  ["eB 
them,"  etc.  The  defendants  aver,  "that  hav- 
ing in  part  executed  the  trust  so  as  above  com- 
mitted to  them,  they  did,  on  the  Tth  of  Janu- 
ary, 1843,  file  in  the  office  of  the  prothonotary 
of  ths  Court  of  Common  Pleas  aforesaid  an  ac- 
count, duly  verified,  of  their  receipts  and  dis- 
bursements," etc.  And  several  other  and  simi- 
lar returns  are  averred  to  have  been  made. 

By  the  seventh  section  of  the  act,  the  court 
are  authorized,  on  the  application  of  any  per- 
son interested,  to  issue  a  citation  to  any  as- 
signee or  trustee  for  the  benefit  of  ereditort, 
whether  appointed  by  a  voluntary  assignment 
or  in  pursuance  of  the  laws  relating  to  insolv- 
ent debtors,  etc.,  requiring  him  "to  appear  and 
xhibit,  under  oath  or  affirmation,  the  accounts 
if  tlio  trust  in  the  said  court,"  etc.  The  ninth, 
eetion  authorizes  the  court  to  give  notice,  b.v 
publication,  when  the  accounts  will  be  acted 
on,  that  objections  to  them  may  be  made. 
And  by  the  eleventh  section,  where  a  trustee 
has  neglected  or  refused,  when  required  by 
law,  to  file  a  true  and  complete  inventory,  or 
0  give  bond  with  surety,  when  so  required  by 
flw.  or  to  file  the  accounts  of  his  trust,  "it 
hall  be  lawful  for  the  court"  (of  Common 
'Icasl  "to  issue  a  citation,  etc.,  to  show  cause 
why  he  should  not  be  dismissed." 

Now,  it  does  not  appear  from  the  plea  that 

the   assignees  ever  filed   the  inventory  of  the 
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assets  in  their  hands  with  the  prothonotary  of 

the  court,  0.8  required  by  the  first  section,  and 
it  would  seem  Ihat  not  onl^  the  inventory 
must  be  filed,  where  the  aBaigument  is  volun- 
tary, to  give  jurisdiction  to  tlie  court,  but  also 
that  it  must  be  awom  to,  an  appraieement  of 
the  trust  property  made  and  returned,  and 
bond  given  by  the  asBignees.  This  ia  a  pro- 
ceeding under  a  statute,  and  to  bring  the  case 
within  the  statute,  every  material  requirement 
of  the  act  must  be  complied  with.  And  if  ths 
above  requisites  have  not  been  observed,  it  is 
not  perceived  how  the  court  could  talce  jnris- 
diction  of  the  case. 

In  the  plea  it  is  stated  that  accounts  have 
been  Hied  by  the  assignees  at  different  times, 
and  moneys  distributed  among  the  creditors. 
But  how  can  this  give  jurisdiction?  The  court 
has  no  evidence  of  the  extent  and  value  of  the 
trust,  and  no  bond  of  the'assignees  faithfully 
to  account.  If  these  important  steps  have  been 
taken,  they  should  have  been  stated  in  the 
plea;  aa  it  must  show,  to  be  effectual,  that  the 
I'ourt  had  jurisdiction  of  the  whole  matter. 
The  plea  is  defective  in  not  setting  out  the 
above   requirements. 

But  If  the  plea  had  been  perfect  in  this  re- 
spect, it  would  not  follow  that  the  complainant 
could  not  invoke  the  jurisdiction  of  the  Circuit 
Court.  He  being  a  non-resident  has  hh  option 
TO*]  *to  bring  his  suit  in  that  court,  unless  he 
has  submitted,  or  is  made  a  party,  in  some 
form,  to  the  special  jurisdiction  of  the  Court 
of  Common   Pleas. 

It  appears  from  the  bill,  that  the  assignees 
have  refused  to  allow  the  claim  of  the  plain- 
tiff, or  any  part  of  it.  To  establish  this  claim 
as  ftgainst  toe  assignees,  the  complainant  has 
a  right  to  sue  in  the  Circuit  Court,  which  was 
established  chiefly  for  the  benefit  of  non- 
residents. Not  that  the  claim  should  thus  be 
established  by  any  novel  principle  of  law  or 
equity,  hut  his  rights  might  be  investigated 
free  from  any  supposed  local  prejudice  or  un- 
constitutional legislation.  On  the  most  liberal 
construction  favorable  to  the  e^iercise  of  the 
special  jurisdiction,  the  rights  of  the  plaintiff, 
in  this  respect,  could  not,  against  his  consent, 
be  drawn  mto  it. 

It  is  difficult  to  define  the  character  of  this 

Erocedure  under  the  Pennsylvania  law.  There 
eing  no  court  of  chancery  in  that  State, 
statutory  provision  was  made  for  the  execution 
of  trusts.  The  stal  ■  I's  adopt  some  of  the 
principles  of  chancer}',  but  do  not  invest  the 
court  with  the  powers  of  a  court  of  equity 
which  are  necessarily  exercised  in  administer- 
ing trusts. 

It  is  not  strictly  a  proceeding  in  rem.  The 
proceeding  is  intended  to  adjust  the  rights  of 
debtors  and  creditors  of  the  bank,  beyond  the 
jurisdiction  of  the  State  of  Pennifjlvania. 
Citizens  residing,  perhaps,  In  the  majority  of 
the  States  of  the  Union,  are  debtors  or  credit- 
ors of  the  bank.  It  is  difficult  to  perceive  by 
what  mode  of  procedure  the  State  of  Pennsyl- 
vania can  obtain  and  exercise  an  exdunive 
juriMliction  over  the  rights  of  persons  thus 
Hituated.  From  the  plea,  it  does  not  appear 
that  any  notices  have  been  given,  or  citations 
issued,  as  authorized  by  the  statute.  Nothing 
more  seems  to  have  been  done  by  the  assicnees 
than  to  file  their  accounts,  have  them  referred 
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to  anditon,  mad  finally  sanctioned  by  the  oovrt. 
Whether  this  procedure  is  evidence  of  a  fsiUi- 
fnl  discharge  of  the  trust  so  far  as  the  H> 
counts  have  been  so  adjusted,  it  ia  not  neces- 
sary to  inquire.  We  suppose  that  It  could  not 
be  contended,  that  fraud  or  collusion  might  not 
be  ahown  to  avoid  the  proceeding  before  any 
tribunal   having   jurisdiction. 

No  suit  seems  to  be  pending  in  the  Common 
Pleas.  The  action  of  the  assignees  appears  to 
be  voliutary,  for  their  own  justification,  and 
not  in  obedience  to  the  order  of  the  court.  By 
the  statute,  any  person  interested  may  on  ap- 
plication to  the  court,  obtain  a  citation  to  the 
assignees  to  appear  and  answer.  But  this  fa 
nothing  more  than  the  ordinary  exercise  of  a 
chancery  power  to  compel  them  to  account. 
And  it  is  only  an  exercise  of  jurisdiction  over 
them  from  the  time  the  bill  is  filed  and  a  notice 
served,  or  the  application  for  a  citation  is 
made  'on  due  notice.  If  no  such  pro-  pll 
ceeding  is  had,  the  assignees,  it  would  appear, 
file  their  accounts  or  omit  to  do  so  at  their 
pleasure. 

This  is  not  in  the  nature  of  a  bankrupt  or  in- 
solvent procedure.  Neither  the  person  nor  the 
property  of  the  assignor  is  entitled  to  ex- 
emption, under  the  statute,  from  the  claims  of 
creditors.  But  in  such  a  proceeding,  notice  to 
the  creditors  and  a  schedule  of  debts,  as  well  aa 
assets,  are  required  by  law. 

Under  the  laws  of  Pennsylvania  a  debtor 
may  assign  his  property  for  the  benefit  of  hi* 
creditors,  giving  a  preference  to  some  of  them 
over  others.  This  may  be  done  by  the  common 
law.  The  assignment  made  by  the  late  Bank 
of  the  United  States  species  different  classes 
of  creditors,  but  none  are  excluded  from  the 
benefits  of  the  assignment. 

The  assignees  admit,  in  their  plea,  that  they 
have  vested  a  large  amount  of  assets  to  await 
the  determination  of  certain  suits  still  pending. 
Suppose  they  had  reduced  to  possession  the 
whole  amount  of  the  assets  of  the  bank,  and 
held  them  ready  for  distribution;  could  it  be 
doubted  that  the  complainant  would  have  a 
right  to  file  his  bill  in  the  Circuit  Court,  not 
only  to  establish  his  ctaim  against  them,  but 
also  for  a  proportionate  share  of  the  assetsT 
The  Circuit  Court  could  not  enjoin  the  Court 
of  Common  Pleas,  nor  revise  its  proceedings, 
as  on  a  writ  of  error;  but  it  could  act  on  the 
Rssignees,  and  enforce  the  rights  of  the  plain- 
tiff against  them.  The  debts  due  by  the  bank 
being  ascertained,  snd  the  amount  of  its  assets. 
after  the  payment  of  all  costs,  the  equitable 
distribution  would  not  be  diflicutt. 

Not  doubting  that  the  complainant  may  file 
his  bill  in  the  Circuit  Court  for  the  purposes 
stated,  against  the  defendants,  we  deem  it  un- 
necessary at  this  time  to  consider  questions 
which  may  arise  in  the  exercise  of  the  jurisdic- 
tion. The  questions  certified  by  the  Circuit 
Court  are  both  answered  in  the  negative. 

t)rder. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Enslcm  District  of 
Pennsylvania,  and  on  the  points  and  questions 
on  which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion.  6n^  which  wera 
^'  ^'   Howard   !•• 


1850    - 


McXiiLTV  V.  Batty  Kt  al. 


certified  to  this  court  for  its  opinioa,  agreeably 
to  the  act  of  CongreBi  in  Buch  case  made  and 
provided,  and  waa  argued  bj  counBel;  on 
aideratioD  whereof,  it  ia  tbe  opinion  of  this 
court,  lat.  That  the  facta  stated  in  the  amend- 
ed plea  to  Um  amended  bill  filed  hj  John 
Bacon,  Alextmder  Symington,  and  Thomas 
72*]  Robins,  do  not  deprive  *tbc  said  (.  i.'uit 
CooTt  of  jurisdiction  of  tliis  case;  2d.  That  the 
facta  stated  ia  the  plea  to  the  amendfi!  bill 
filed  by  the  defendants  James  Robertson, 
Richard  H.  Bayard,  James  S.  Newbotd,  Her- 
man Cope,  and  Thomas  8.  Taylor,  do  not  de- 
prive the  said  Circuit  Court  of  jurisdiction  of 
this  case;  and  that  this  opinion  renders  it  un- 
necessary for  this  court  to  answer  the  remain- 
der of  the  questions  certified.  Whereupon  it 
ia  now  here  ordered  and  adjudged  b^  this  court, 
that  it  be  so  certified  to  the  said  Circuit  Court. 


JOHN  McNULTT,  PlainUff  in    >ror. 


.Admission  of  Wisconsin  as  a  State — writ  pend- 
ing here  directed  to  territorial  court  dis- 
mused  for  want  of  court  to  execute  mandate. 

Wbere  a  case  bad  been  brouglit  up  to  tbls  court 
Crom  the  Supreme  Court  of  tbe  Territory  of  WIs- 
'-    — ■•  — a  pending  in  tbls  court  at  the  time 
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miction  or  Ibis  court  orer  it  ceased  when  such  sd- 
aisslon  took  place. 

PrOTiaioD  was  made  fa  tbe  set  ol  Contn-eas  for 
the  transfer,  from  tbe  territorial  coarta  to  the 
District  Court  of  tbe  United  ~ 


roprlste  Co  the  Jurisdiction  of  t\ie  new  Dl9Crli:t 
.ourt;  tmt  none  (or  cases  spproprlate  to  the  jurlo- 
dictloD  or  8tate  tTibunaU. 

Bt  tbe  admlsBloD  of  WlacoDsln  as  a  Stats,  the 
terrftOTlal  goTernment  ceased  to  eilat,  and  all  the 
suthoritr  under  It.  locludlog  tbe  lews  organlilnK 
Its  courts  of  Justice  and  providing  for  a  rerlslon  of 
tbelr  judgmenti  In  tbla  court. 

Tbe  Act  of  Congress  passed  In  Februarr,  184S. 
snppteiiienurr  to  tbal  of  ITebruarj.  1S47.  spplles 
only  to  cases  which  were  pending  In  the  terrllorlal 
cDurts.  and  does  not  Include  sticD  as  were  peadlag 
In  tbls  court  at  the  time  of  tbe  admlssiou  of  Wis- 
coualD  as  a  Stale. 

Kven  It  Congress  bad  directed  tbe  trsnsfer,  to 
the  District  Court  of  tbe  United  StaCea,  of  cases  ap- 
propriate to  tbe  JurUdletlon  of  State  courts,  tbls 
court   could   not   nave   carried   Its   Jadgment   Into 


eSect  by  a  mandate  ti 


e  District  Court. 


THE  facts  in  this  case  are  stated  In  the  opin- 
ion of  the  court.  It  was  submitted  on 
printed  srguinents  by  Ur.  BUy  for  tbe  plain- 
tiff in  error,  and  Mr.  Cailisle  for  the  defendants 

Mr.  Hay^  argumeltt  was  m  follows: 

This  case  comes  here  by  writ  of  error  to  the 
Supreme  Court  of  Wisconsin   Territory. 

Ui  the  District  Court  of  Iowa  County,  on 
the  3d  of  November,  1845,  the  plaintiff  in  er- 
ror sued  out  his  writ  of  attachmeot,  in  an 
action  of  debt  against  the  defendants  in  error, 
founded  on  his  affidavit  (according  to  the  law 
»nd  practice  of  that  territory).   ' 

The  sheriff  seized  certain  goods  and  chattels 
of  on*  of  the  defendants,  to  wit.  Legate,  which, 
on   motion,  were  ordered  by  the   court  to   be 


The  defendants,  at  the  next  term  of  i 
TS*]  eonrt,  on  the  4th  of  'March,  1S46, 
peaied  by  thdr  counsel,  and  moved  for  a  i 
IS  Ii.  ed. 


on  plaintiff  to  file  his  declaration  within  three 
days,  which  was  denied. 

At  the  next  term  of  the  court,  the  plaintiff, 
by  leave  of  the  court,  filed  his  declaration,  con- 
taining three  counts.  The  first  upon  a  judg- 
ment against  the  defendants,  recovered  in  the 
SUte  of  niinoii.  The  second  on  a  bill  of  ex- 
cliange,  drawn  by  one  of  the  defendants  and  ac- 
cepted by  the  others.  The  third  upon  an  ac- 
count for  goods,   wares,   and  merchandise. 

The  defendants  moved  the  court  to  strike  out 
all  the  said  counts  except  the  first,  on  account 
of  a  variance,  because  the  action  was  founded 
on  the  affidavit,  which  stated  the  judgment 
alone  as  the  cause  of  action*  which  motion  v 


murrers,  issue  was  joined  by  agreement  of  the 
parties,  and  the  cause  tried  by  the  court. 

The  plaintiff  read  a  record  of  a  judgment  of 
the  Circuit  Court  of  IllinoiB. 

The  defendants  then  offered  to  read  the  rec- 
ord of  the  same  case  in  the  Supreme  Court  of 
Illinois  (which  showed  a  reversal  of  the  judg- 
ment of  the  Circuit  Court).  The  plaintiff  ob- 
jected to  the  offering  of  this  record,  because  it 
was  not  properly  authenticated,  but  the  court 
overruled  his  abjection,  and  he  excepted. 

Judgment  was  rendered  for  the  defendants 
by  the  District  Judge. 

Plaintiff  moved  for  a  new  trial,  and  filed  his 
reasons,  which  was  denied. 

The  case  was  carried  by  writ  of  error  to  the 
Supreme  Court  of  Wisconsin  Territory,  where 
the   judgment  of   the   District   Court   was   af- 

The  plaintiff  in  error  will  contend  here,  that 
the  judgment  of  the  said  Supreme  Court  ought 
to  be  reversed,  because. 

First,  the  District  Court  erred  in  striking  out 
the  counts  of  the  declaration  as  aforesaid,  after 
defendants  had  appeared  to  the  action.  Stat- 
utes of  Wisconsin  concerning  Attachments,  sec. 
7;  Rowen  v.  Taylor,  Wisconsin  Reports,  July 
Term,  1842.  He  ought  to  have  pleaded  Ju 
abatement.  McKenna  v.  Fisk,  1  Howard,  241; 
U  Wheaton,  230. 

Second,  the  record  of  the  said  Supreme  Court 
of  Illinois  was  not  duly  authenticated,  so  as 
to  be  used  as  evidence  in  said  suit,  and  ought 
not  to  have  been  received. 

The  certificate  of  Samuel  H.  Treat  does  not 
certify  that  the  attestation  of  the  clerk  "is  in 
due  form,"  and  styles  him  clerk  of  "the  State 
of  niinois." 

It  appears  also,  on  the  face  of  the  certificate 
that  the  judge  *was  "an  associate  jus-  I'H 
tice,"  while  the  same  record  discloses  that  there 
was  a  "chief  justice"  of  said  court.  1  Stat,  at 
Large,  122,  Act  of  May  29,  1790;  2  Stat,  at 
Large,  298. 

Mr.  Carlisle's  argument  was  as  follows: 

The  defendants  in  error  were  also  defendants 
below.  The  action  was  commenced  by  attach- 
ment, in  the  District  Court  of  Iowa  County, 
Territory  of  Wisconsin.  The  affidavit  of  the 
plaintiff,  dated  3d  November,  1845,  sets  forth 
a  debt  "arising  out  of,  and  tnsed  and  founded 
upon,  a  judgment  at  law,"  obtained  three  days 
before  (31st  October,  1845),  in  a  county  court 
of  the  Stats  of  Hlinoia.  Fending  the  attach- 
ment, and  before  the  plaintiff  hod  declared,  t« 
wit,  at  the  December  Term,  lB4fi,  of  the  8u- 
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preme  Coiut  of  lllinoiB,  the  judgment  upon 
which  the  attachment  whb  founded  was  re- 
versed. And  this  reversal  having  been  pleaded 
and  given  in  evidence  on  the  trial  of  the  at- 
tachment, in  Wisconsin,  the  judgment  was  for 
the  defendaata. 

The  plaintiff  carried  the  case,  bj  writ  of  er- 
ror, to  the  Supreme  Court  of  the  Territorj'  of 
Wisconsin,  where  the  judgment  below  was  af- 
firmed; and  thence  the  case  ia  brou^t  to  this 
court  hy  writ  of  error. 

The  defendants  in  error  will  eontend  that 
there  ia  no  error  in  either  of  the  points  as- 
signed. 

1.  As  to  the  order  to  strike  out  the  second 
and  third  counts  in  the  plaintiff's  declaration, 
it  was  addressed  to  the  discretion  of  the  court, 
and  is  not  subject  to  he  assigned  for  error.  1 
Tidd,  66B. 

It  was  not  excepted  to  in  the  court  below. 

But  if  the  order  can  be  reviewed  here,  it  was 
well  founded.  The  proceeding  bj  attachment 
ia  regulated  by  the  Act  of  1838-39.  Stat,  of 
Wisconsin,  p.  165,  see.  7.  The  affidavit  mi)at 
specify  the  cause  of  action,  nhich  must  be 
"arising  out  of,  founded  upon,  or  sounding  in 
contract,  or  upon  the  judgment  or  decree  of 
some  court  of  law  or  chancery."  Accordingly, 
the  affidavit  sets  forth  the  cause  of  action  as 
"arising  out  of,  and  based  and  founded  upon,  a 
judgment  at  law,"  specifying  the  same.  The 
attachment  recites  the  same,  specially  and 
alone.  The  first  count  in  the  declaration  is 
upon  this  judgment.  But  the  judgment  having 
been  reiersed  in  January,  1B46,  and  the  plain 
tifT  in  the  attachment  not  declaring  till  October 
following,  two  other  counts  are  added  to  that 
upon  the  judgment,  viz.,  a  count  upon  an 
instrument  described  as  a  bill  of  exchange, 
being  the  same  which  was  merged  in  and  ex- 
tinguished by  the  judgment  set  forth  in  the 
first  count,  and  a  count  for  goods  sold  and  de- 
livered, which  were  the  consideration  for  that 
75*]  "bill  of  exchange."  'The  second  and 
third  counts  were  therefore  merely  frivolous 
and  vexatious,  and  intended  to  evade  the  elTect 
of  the  reversal  of  the  judgment.  And  the  court 
properly  ordered  them  to  be  stricken  out. 

The  second  and  third  counts,  if  material, 
could  only  be  so  because  they  were  variant 
from  the  first  count,  and  consequently  variant 
from  the  afGdavit  and  the  attachment. 

8.  Aa  to  the  special  demurrer  to  the  defend- 
ant's second  pica,  the  pica  itself  was  immateri- 
al. The  first  plea  was  nul  ticl  record,  and  put 
in  issue  the  existence  of  the  record  set  forth  in 
the  first  count;  and  at  the  time  of  that  plea 
pleaded  there  "was  no  such  record  remaining 
in  full  force  and  ctTcct,"  etc.,  but  the  same  had 
been  reversed  and  annulled  before  the  plaia- 
tifl  filed  his  declaration.  The  record  of  such  re- 
versal was  admissible  in  evidence  upon  the  is- 
sue joined  on  that  plea.  From  the  time  of  the 
reversal  "it  is  no  such  record  ab  initio."  Green 
».  Watts,  1  Ld.  Rayra.  274;  Knight's  case,  1 
Balk.  320;   S.  C.  2  Ld.  Rayra.  1014. 

It  would  appear  that  the  demurrer  should 
have  been  sustained.  But  the  effect  would 
have  been  simply  an  amendment.  The  plain- 
tiff has  not  been  prejudiced.  He  could  not 
have  recovered.  Under  such  circumstances 
judgment  will  not  be  reversed. 

Hut  the  ptBintiff  obtained  leave  to  withdraw 
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thereby  waived  his  demurrer,  and  it  camtot  be 
revived  here.  Craig  t.  Blow.  3  Stew.  448; 
Peck  V.  Boggis,  1  Scam.  281  j  United  States  v. 
Boyd,  6  How.  29. 

3.  As  to  the  objection  to  the  admissiMlity 
of  the  record  of  the  Supreme  Court  of  Illinois, 
it  was  not  specified  at  the  trial.  The  precise 
objection  was  not  diselosed  till  errors  were  as- 
signed on  the  writ  of  error.  This  court  will 
not  now  entertain  it.  Cambden  v.  Doremus,  3 
How.  616. 

But  the  objection  itself  was  uot  well  fonnd- 
ed.  Although  the  record  was  not  authenticat- 
ed according  to  the  act  of  Congress,  so  as  to 
have  effect  independently  of  the  local  law,  yet 
it  was  authcnIii'Hted  in  sucli  manner  and  form 
as  to  be  admissible  in  evidence  in  the  courts 
of  Wisconsin  by  virtue  of  the  act  of  the 
I.egiBlature  of  that  Territory.  Statutes  of 
Wisconsin,  p.  246;  Act  concerning  Testimony, 
etc.  sec.   61. 

If  the  points  assigned  as  error  shall  not  have 
been  sulTiciently  answered  above,  to  the  satis- 
faction of  the  court,  the  counsel  for  the  d«- 
fendants  in  error  further  suggests  to  the  court 
tlie  following  objection  to  the  jurisdiction. 

Two  acts  of  Congress  were  passed  for  the  ad- 
mi  ssioa  of  Wisconsin  into  the  Onion,  viz.  Act 
3d  March,  1847  (8  Stat,  at  Large,  178];  and 
Act  2Dth  May,  1B4B  {9  Stat,  at  Large,  233). 
The  'first  act  prescribed  a  condition,  [*1S 
upon  compliance  with  which,  and  upon  the 
annunciation  of  such  compliance  by  the  Presi- 
dent's proclamation,  the  admission  was  to  take 
effect.  It  does  not  appear  that  this  conditicn 
was  complied  with;  and  it  is  supposed  that  the 
admission  took  effect  exclusively  under  the 
second  act,  and  that  its  date  ia  the  20tb  of 
May,  1848. 

The  acts  of  Congress  regulating  the  appel- 
late jurisdiction  of  this  court,  and- supposed  to 
confer  jurisdiction  in  this  case,  are  1847,  cb. 
17,  and  1848,  ch.  12  (Q  Stat,  at  Large,  IZS  and 
211). 

It  ia  the  second  section  of  the  Act  of  1848. 
ch.  12,  which  contains  the  general  provision  as 
to  States  thereafter  to  be  admitted  into  the 
Union.  It  makes  the  provisions  of  llie  Act  of 
1847,  eh.  17,  applicable,  "so  far  as  may  be,"  to 
cases  which  may  be  pending  in  the  Supreme 
Court  of  any  territory  at  the  time  of  its  ad- 
mission, and  to  cases  in  which  judgments  shall 
have  been  rendered  in  such  Supreme  Court  at 
the  time  of  admission,  and  nut  previoualy  re- 
moved by  writ  of  error  or  appeal. 

The  date  of  the  admission  is  2ath  May,  184S. 
The  date  of  the  judgment  in  the  Supreme  Court 
of  the  territory  is  31st  July,  1847.  The  cita- 
tion upon  this  writ  of  error  was  served  4th 
December,  1847.  The  record  was  filed  here  29lh 
February,  184S.  This  case,  therefore,  was  not 
"pending  in  the  Supreme  Court  of  the  Terri- 
tory" at  the  time  of  admission,  nor  w<is  it  a 
caae  in  which  judgment  had  been  rendered 
there,  "and  not  previously  removed  by  writ 
of  error." 

But  if  it  were  in  either  of  these  categories, 
the  provisions  of  the  Act  of  1847  do  not  apply, 
and  cannot  "be  made  applicable."  That  act 
gave  jurisdiction  only  in  cbkps  where  the  pro- 
ceedings below  were  tran.tfcrrcd  to  the  federal 
court,  to  which  this  court  was  authorized  to 
Howard   19. 
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■end  ita  mandate;  and  not  in  case*  "legally 
tisnsferred  to  the  State  courts." 

The  appellate  juriadiction  of  this  court  was 
not  intended  to  be  reserved  except  in  cases 
of  "federal  character  and  jurisdiction."  Act 
22d  February,  184S,  sec.  3. 

The  aixth  aection  of  the  act  for  the  admission 
of  Wisconsin  provides  only  for  the  transfer  to 
the  federal  court  of  the  records  of  judgments, 
etc.,  "in  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,"  which  is 
equivalent  language  to  'cases  of  federal  char- 
acter  and   jurisdiction." 

The  judgment  below  is  "legally  transferred 
to  the  State  court."  It  is  now  a  judgment  in 
the  Supreme  Court  of  the  State  of  Wisconsin. 
The  record  shows  that  it  is  not  a.  case  of  fed- 
eral diaracter  and  jurisdiction.  But  in  such  a 
case  only  can  the  mandate  of  this  court  go 
to  the  State  court.  Martin  v.  Hunter,  1  Wheat- 
on.  And  in  such  cases  only  do  the  acts  in 
question  provide  for  the  operation  of  the  man- 
77*]  dat«  by  transferring  "the  records  below 
from  the  territorial  to  the  district  conrta. 

Mr.  Jiutioe  Helaon  delivered  the  opinion  of 
the  court: 

This  ia  a  writ  of  error  to  the  Supreme  Court 
of  the  late  Territory  of  Wisconsin.  The  suit 
was  commenced  by  a  writ  of  attachment  in  the 
fljat  judicial  district  of  that  territory,  on  the 
3d  of  November,  1845,  founded  upon  a  judg- 
ment for  (2,747.49  previously  obtained  against 
the  defendants  in  a  Circuit  Court  in  the  State 
of  Illinois.  A  large  amount  of  property  whs 
attached  belonging  to  one  of  the  defendants. 

All  the  defendants  appeared  by  attorney,  and 
put  in  two  special  pleas  to  the  declaration, 
npon  which  issues  were  joined;  and  such  pro- 
ceedings were  afterwards  had  thereon,  that  at 
the  October  Term,  1841,  judgment  was  rendered 
in  the  said  suit  for  the  defendants.  The  cause 
was  then  removed  to  the  Supreme  Court  of  the 
territory  on  error;  and  at  the  July  Term  of 
that  court,  to  wit,  on  the  Slst  of  July,  1847, 
the  judgment  below  was  in  all  things  afilriiied. 
This  judgment  has  been  appealed  from  to  this 
court,  and  is  now  before  us  for  review.  The 
citation  is  signed  the  20tb  of  November,  1817. 

The  case  has  been  submitted  by  counsel  on 
written  arguments  under  the  fortieth  and  fifty - 
sixth  rules  of  the  court. 

The  first  question  presented  is,  whether  or 
not  this  court  haa  jurisdiction  to  review  the 
judgment  below. 

The  Territory  of  Wisconsin  was  admitted 
Into  the  Union  as  a  SUte,  on  the  SQth  of  May, 
184S.    9  Stat,  at  Large,  233. 

An  act  had  been  previously  passed,  on  the  2d 
of  March,  1847,  assenting  to  the  admission  on 
certain  terms  and  conditions  to  be  first  com- 
plied with;  and  providing  that  upon  a.  compli- 
ance with  them,  and  on  the  proclamation  of 
tha  President  announcing  the  fact,  the  admis- 
■ion  should  be  considered  complete.  The  ad- 
misaion  did  not  take  place  under  this  act,  and 
no  proclamation  was  issued  by  the  President  in 
pursuance  of  it. 

The  people  of  the  territory  agnin  assembled, 
vy  a  convention  of  delegates,  and  formed  their 
ematitotion,  on  the  1st  of  February,  1848,  as 
ia  recited  in  the  preamble  of  the  Act  of  Con- 
neas  passed  29th  May,  1848,  by  the  first  sec- 


tion  of  which  the  State  Is  declared  to  be  ad 
mitted  into  the  Union  on  an  equal  footing  with 
the  original  States.  The  date  of  the  admis- 
sion, therefore,  fs  the  29th  of  May,  1843. 

The  writ  of  error  having  been  issued  on  the 
20th  of  November,  1847,  was,  therefore,  regu- 
larly issued  during  the  existence  of  the  terri- 
torial government,  and  the  case  was  pending  in 
thia  court  at  the  time  when  that  government 
ceased,  and  with  it  'the  jurisdiction  and  ["IB 
power  of  the  territorial  courts.  Benner  v 
Porter,  0  Howard,  235. 

The  fourth  section  of  the  aet  of  Congress  ad- 
mitting the  State  into  the  Union  organized  » 
District  Court  of  the  United  Statea  for  th* 
State  {see,  also,  sec.  4  of  the  Act  of  6th  August, 
1846,  D  Stat,  at  Large,  67),  and  the  fifth  sec- 
tion provided,  that  the  clerks  of  the  district 
courts  of  the  territory  should  transmit  to  the 
clerk  of  the  shove  District  Court  "all  records 
of  all  unsatisfied  judgments,  and  suits  pend- 
ing in  said  courts,  respectively,  attaching 
thereto  all  papers  connected  therewith,  in  all 
c^ses  arising  under  the  laws  or  Constitution  of 
the  United  States,  or  to  which  the  United 
States  shall  be  a  party";  and  the  said  District 
Court  shall  enter  the  same  on  its  docket,  and 
shall  proceed  therein  to  final  judgment  and 
execution,  as  if  such  suite  or  proceedings  had 
originfilly  been  brought  in  said  court. 

The  sixth  section  provides  for  the  delivery 
by  the  clerk  of  the  Supreme  Court  of  the  terri- 
tory to  the  clerk  of  the  District  Court,  of  all 
records  and  papers  relating  to  proceedings  in 
bankruptcy  under  the  late  Bankrupt  Act;  and 
also  all  records  of  judgments,  and  of  proceed- 
ings in  suits  pending,  and  all  papers  connected 
therewith,  in  cases  arising  under  the  Constitu- 
tion and  laws  of  the  United  States. 

These  sections  provide  for  the  federal  cases 
pending  in  the  courts  at  the  termination  of  the 
territorial  government,  and  for  unsatisfied 
judgments  of  thnt  character,  by  transferring 
them  to  the  federal  court,  there  to  be  proceeded 
in  and  completed,  or  executed.  But  no  pro- 
vision is  made  for  the  class  of  cases  pending, 
and  unfinished,  that  belong  to  the  State  judica- 
ture after  the  admission  of  the  territory  into 
the  Union.  That  class  seems  to  have  been  left 
to  be  provided  for  by  the  State  authorities. 
We  had  occasion  to  express  our  views  on  this 
subject  in  the  recent  case  of  Benner  v.  Porter, 
and  need  not  repeat  them. 

The  ease  before  us  is  one  of  this  character; 
and  is,  therefore,  unaffected  by  the  transfer  of 
cases  to  the  District  Court  above  provided  for. 
And  the  question  is,  whether,  under  these 
circumstances,  this  court  has  jurisdiction  to  re- 
view it. 

By  the  admission  of  the  State  of  Wisconsin 
into  the  Union,  on  the  211th  of  May,  1848,  the 
territorial  governmenl  eensed  to  exist,  and  all 
the  authority  under  it,  including  the  laws  or- 
ganizing its  courts  of  justice,  and  providing  for 
a  revision  of  their  judgments  in  this  court  by 
appeals  or  writs  of  error.  This  appellate  power 
does  not  depend  upon  the  Judiciary  Act  of 
1789;  but  upon  laws  rpptilating  the  judicial 
proceedings  of  *the  territory.  And  these  ['79 
necessarily  ceased  with  the  termination  of  the 
lerritorioi  government. 

Tn  the  case  of  The  United  Slates  v.  Boisdore's 

heirs,  8  Howard,  121,'  it  is  said,  that,  as  this 
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court  can  exert^Ee  no  appellate  power,  orer 
efta«B,  unless  conferred  upon  it  hy  act  of  Con- 
gress, if  tbe  act  coaferriag  the  jurisdiction  has 
eipired,  the  jurisdiction  ceases,  although  the 
appeal  or  writ  of  error  be  actually  pending  ~~ 


the  court  at  the  time  of  the  expirat: 

IS  on  this  point  are  referred  to 


of  the 
1  the 


brief  in  that  case,  and  afford  full  authority  for 
tne  principle,  if  any  were  needed.  1  Bill,  328; 
e  Bam.  &  Cress.  760;  3  Burr.  1456;  4  Moore 
A,  Payne,  341. 

The  nrit  of  error,  therefore,  fell  with  the  ab- 
rogation of  the  statute  upon  which  it  was 
founded. 

Besides,  since  tbe  termination  of  the  territo- 
rial government,  there  is  ao  court  in  existence 
to  whieh  the  mandate  of  this  court  could  be 
sent  to  carry  into  effect  our  judgment.  Our 
power,  therefore,  would  be  incomplete  and  in- 
effectual, were  we  to  consent  to  a  review  of  the 
«ase.  Palao  y.  Hunt,  4  Howard,  689.  And, 
had  the  records  been  transferred  to  the  Dis- 
trict Court,  OH  in  the  federal  cases,  we  do  not 
■ee  but  that  the  result  must  have  been  the 
same:  for  tbe  case  being  one  not  of  federal 
jurisdiction,  should  the  judgment  be  affirmed  or 
reversed,  and  Bent  down  to  that  court,  it 
would  possess  no  power  to  carry  the  mandate 
into  execution,  having  ~" """ 


under  the  Constitution  a 
f erring  juriadiction  upi 
Art.  3,  see.  2,  Const.  Xl 
.  11. 


lawB  of  Congress  con- 
a  the  federal  courts. 
S.;  Judiciary  Act  of 


There  is  another  act  of  Congress  bearing 
upoa  this  question  which  it  is  material  to  nc 
tice;  and  that  is,  a.n  act  supplementary  to  th 
act  entitled  "An  Act  to  regulate  the  exercls 
■of  the  appellate  jurisdiction  of  the  Suprem 
Court  in  certain  cases,  and  for  other  purposes, 
passed  the  22d  of  February,  IMS,  eh.  12, 
Stat,  at  Large,  211. 

The  second  section  provides,  "that  all  and 
singular  the  provisions  of  the  said  act  to  which 
this  is  a  supplement,  so  far  as  may  be,  shall 
be,  and  they  hereby  are  made  applicable  to  all 
cases  which  may  be  pending  in  the  Supreme 
or  other  superior  court  of  and  for  any  territory 
of  the  United  States,  which  may  hereafter  be 
admitted  as  a  State  into  the  Union,  at  the  time 
of   its   admission:    and   to   all   cases   in   which 

Judgments  or  decrees  shall  have  been  rendered 
n  such  Supreme  or  Superior  Court  at  the  time 
-of  such  admission,  and  not  previously  removed 
by  writ  of  error  or  appeal." 

The  act  to  which  the  above  is  a  supplement 
80*]  was  passed  *22d  February,  1847,  ch.  17, 
9  Stat,  at  Large,  128,  and  its  several  provi- 
sions related  to  cases  pending,  and  unsatisfied 
judgments  existing  in  the  courts  of  the  Terri- 
tory of  Florida  at  tbe  time  of  its  admission 
into  the  Union  as  a  State,  and  which  were  the 
subject  of  examination  in  the  case  of  Bcnner  v. 
Porter,  already  referred   to. 

As  the  Territory  of  Wisconsin  has  been  ad- 
mitted into  tbe  Union  as  a  State  since  the  pas- 
sage of  this  supplementary  act,  the  second  sec- 
tion applies  the  provisions  of  the  Florida  act 
to  the  cases  pending  in  its  courts,  and  to  tbe 
judgments  existing  therein,  at  the  time  of  its 

Bat  it  will  not  be  material  to  refer  particu- 


larly  to  those  provisions,  as  this  second  section 
does  not  bring  the  case  before  us  within  them. 
It  applies  them  to  all  eases  pending  in  the  sev- 
eral courts  of  the  territory;  and  to  all  cases  in 
which  judgments  or  decrees  shall  hare  been 
rendered  at  the  time  of  the  admission,  and  not 
previously  removed  by  writ  of  error  or  appeal 
to  this  court.  In  this  case  the  judgment  had 
been  rendered  and  removed  before  the  admiS' 
sion,  and  was  pending  here  at  the  time;  and 
is,  therefore,  unaSeet^  by  this  Hupplementary 

The  section  waa  drawn,  doubtless,  under  the 
supposition,  that,  if  the  suit  was  pending  here, 
at  the  time  of  the  admission  of  a  territory  into 
the  Union  as  a  State,  on  appeal  or  writ  of  er- 
ror, no  legislation  was  necessary  to  preserve  or 
pvo  effect  to  the  jurisdiction  of  the  court  otw 
it;  an  opinion,  as  we  have  seen,  founded  in 

In  placing  the  want  of  jurisdiction,  however, 
upon  this  ground,  we  must  not  be  understood 
as  admitting,  that,  if  the  provisions  of  the  Flor- 
ida Act  of  the  22d  of  February,  1S47,  appliod 
to  the  case,  the  jurisdiction  could  be  upheld. 
For,  if  we  are  right  in  the  conclusion,  that, 
even  assuming  the  record  in  the  case  had  been 
transferred  from  the  territorial  to  the  District 
Court  of  tbe  State,  our  jurisdiction  would  still 
be  incomplete  and  ineffectual,  inasmuch  ma 
that  court  possessed  no  power  to  carry  the 
mandate  into  execution,  the  case  not  being  one 
of  federal  jurisdiction,  the  result  would  be  the 
same  as  that  at  which  we  have  arrived. 

In  every  view,  therefore,  we  have  been  able 
to  take  of  the  case,  we  are  satisfied  that  our  in- 
risdiction  over  It  ceased  with  the  termination 
of  the  territorial  government  and  lavts;  and 
that  it  has  not  been  revived  or  preserved,  if, 
indeed,  it  could  have  been,  by  any  act  or  an- 
thority  of  Congress  on  the  subject,  and  that 
the  writ  of  error  must  be  abated. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  'from  the  Supreme  l*9i 
Court  of  the  Territory  of  Wisconsm,  and  waa 
argued  by  counsel;  on  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  court,  that 
this  writ  of  error  be,  and  the  same  is  held)/ 
abated. 


SYLVESTER  B.  PEESTON.  William  Kendall, 
William  Nichols,  and  WiUiun  T.  PMlliiM, 
Plaintiffs  in   Error, 

CHARLES  BRACKEN. 


THIS  was  a  writ  of  error  to  tbe  Supreme 
Court  of  the  late  Territory  of  Wisconsin. 
An  action  of  ejectment  was  commenced  at  tbe 
April  Term,  1845,  of  the  Iowa  County  Court, 
by  the  defendant  in  error,  against  the  plain- 
tiffs in  error,  to  recover  a  lot  of  land  situate  in 
that  county.  The  venue  was  afterwards  changed 
to  tbe  County  of  Milwaukee.  Issue  having 
Hownrd   19. 
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been  joined,  and  a  JIU7  impaneled  and  swom, 
■  verdict  was  found  for  tlie  plaintiff,  upon 
whieli  a  judgment  was  entered. 

On  the  19th  of  July,  1S47,  the  case  was  car- 
ried by  writ  of  error  to  the  Supreme  Court  of 
Wisconsin  territory,  and  on  the  2d  day  of  Au- 
gust, the  judgment  of  the  County  Court  was 
affirmed  by  a  divided  court. 

Whereupon  a  writ  of  error  to  the  Supreme 
Court  of  tlie  territory  of  WiBconain  was  sued 
out  of  this  court,  and  the  citation  served  on 
the  24th  of  November,  1647. 

Wisconsin  was  admitted  into  the  Union  aa  a 
State  by  the  Act  of  Congress  approved  29th 
May,  1648. 

The  cause  was  submitted  on  printed  argu- 
meuts  by  Mr.  Hay  for  the  plaiatilTa  in  error, 
and  Mr.  WcUcer  for  the  defendant  in  error. 
As  the  ease  was  determined  upon  the  point  of 
jurisdiction,  and  as  the  argument  for  the  plain- 
tiffs in  error  was  upon  the  merits,  and  as  the 
argument   for  the  defendant  in   error  on   the 

Suestion  of  jurisdiction,  assumed  substantially 
lie  same  ground  as  was  taken  by  the  counsel 
for  tlie  defendant  in  error  in  the  case  of  Mc- 
HuUy  V.  Batty  et  a1.  (ant«,  p.  72),  the  argu- 
menU  »re  not  here  inserted. 


Mr.  Justice  Helsoii  delivered  the  opinioit  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  late  Territory  of  Wisconsin. 

The  suit  was  an  action  of  ejectment  brought 
SS*]  by  the  plaintiff  'below,  the  defendant  in 
error,  in  the  second,  ana  removed  to  the  third 
judicial  district  of  the  territory,  to  recover 
poMCSsion  of  a  small  piece  of  land ;  and  was 
«oiiunenced  on  the  Idth  of  April,  1S45. 

Issue  being  joined  between  the  parties,  such 
proceedings  were  had  thereon  that  judgment 
was  afterwards  rendered  against  the  defend- 
ants in  the  June  Term  of  said  court  in  the 
yeftT  184Q. 

The  case  was  afterwards  removed  to  the  Su- 
preme Court  of  the  territory,  and  the  judg- 
ment of  the  court  below  afBrmed  by  a  divided 
opinion  at  the  July  Term  of  that  court,  to  wit, 
on  the  2d  of  August,  1B47. 

The  judgment  was  afterwards  removed  to 
this  court  by  a  writ  of  error  for  review.  The 
citation  is  signed  22d  November,  1847. 

The  case  was,  therefore,  pending  here  oa  the 
2gth  of  May,  1848,  at  the  time  of  the  admis- 
sion of  the  territory  into  the  Union  as  a  State. 
It  is  one  not  of  a  federal  character,  but  l>elong' 
ing  to  the  State  judicature,  and  tlierefore  falls 
within  the  decision  of  the  case  of  McNulty  v. 
Batty  et  ai.,  just  made,  and  the  writ  of  error 
must  lie  abated. 


This  cause  came  on  to  be  heard  on  the  tran- 
*cript  of  the  record  from  the  Supreme  Court 
©f  the  Territory  of  Wisconsin,  and  was  argued 
1)7  counsel;  on  consideration  whereof,  it  is  now 
bere  ordered  and  adjudged  by  this  court,  that 
-this  writ  of  error  bo,  ud  the  some  is  hereby 
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CHRISTOPHER   GRAHAM. 

Jurisdiction — this  court  cannot  decide  whether 
slaves  permitted  to  go  from  Kentucky  into 
Ohio  were  thereby  made  free — ordinance  for 
government  of  northwest  territory  superseded. 


„ Jurisdiction   0...    ._ _. 

question,  viz.,  -Whether  slaves  who  hafl  been  , . 
muted  b;  their  maater  to  paas  occsaloDally  from 
Kentucky  Into  Ohio  acquired  thereby  a  clKht  to 
freedom  after  tbelr  return  to  Kentucky."  The  laws 
of  Kentucky  alone  could  decide  upon  the  doinestlc 


rlthtn 


oclal 


indltloo 


1  thia 


alned  0 


powers  of 


and  obllgatlona  Imposed  upon  t 

tutlOD   of   Ibe   United   Statea. 

There  U  nothing  In  the  Constitution  of  the  tJnlt- 
ed  States  that  can  in  any  degree  contral  the  law  of 
Kentucky  upon  thla  subject 

The  Ordinance  of  ITST  cannot  confer  Jurisdlclloa 
Dpon  this  court.  It  was  Itself  superseded  by  the 
adoption  of  the  Conatltutloo  of  the  Uolted  States, 
which  placed  all  the  States  of  the  Union  upon  a 
perfect  eauallty,  wblcb  they  would  not  be  If  the 
ordinance  continued  to  be  In  force  alter  Its  adop- 
tion. 

Such  o(  the  provlslona  of  ths  ordlnsnce  as  are 
yet  In  force  owed  their  validity  to  'acta  of  [•«» 
Congress  passed  under  the  present  Constitution, 
during  the  territorial  goverament  of  the  nortbweat 
territory,  and  since  to  the  coostttutlons  and  laws 
of  the  States  totmed  In  It. 

IN  ERROR  to  the  Court  of  Appeals  for  the 
State  of  Kentucky. 

The  defendant  in  error,  who  was  a  citizen  of 
Kentucky,  hied  his  bill  in  the  Louisville  Chati' 
eery  Court,  against  Jacob  Strader  and  James 
Gorman,  who  were  citizens  of  Ohio,  and  owners 
of  the  steamboat  Pike,  which  plied  between 
Louisville,  Kentucky,  and  Cincinnati,  Ohio,  and 
John  Armstrong,  who  was  the  captain  of  said 
steamboat. 

The  biil  alleged  that  the  complainant  was 
the  owner  of  three  negro  slaves,  Qeoige,  Hanry, 
and  Reuben,  of  the  value  of  about  fifteen  hun- 
dred dollars  each,  who  had  left  his  residence 
at  Harrodsburg,  Kentucky,  and  made  their  way 
to  I-oiiisville,  whence  they  were  taken  on  board 
of  said  steamboat  Pike  and  carried  to  Cincin- 
nati, from  which  place  they  escaped  to  Canada, 
and  were  lost  to  their  owner.  Complainant 
averred  that  he  had  a  lien  on  said  boat  by  rea- 
son of  the  asportation  of  said  slaves,  for  the 
damages  he  had  sustained,  and  prayed  an  at- 
tachment and  sale  of  said  boat,  and  general  re- 
lief. 

An  attachment  was  ordered  and  served,  but 
the  boat  was  relieved  upon  bond  being  given 
to  perform  all  orders  of  the  court,  or  to  liave 
the  boat  forthcoming. 

Two  of  the  defendants  in  the  court  below 
(Strader  and  Gorman),  in  their  answer,  stated 
that  they  were  not  on  board  the  boat  at  the  time 
of  the  alleged  transportation,  bad  no  knowledge 
of  such  transportation,  and  they  therefore  de- 
nied it  They  alleged  that  the  bout  was  under 
the  command  of  the  defendant  Armstrong,  her 
captain,  and  that  the  negroes  in  question  had 
been  permitted  by  the  complainant  to  travel 
out-of  the  Commonwealth  aa  if  free;  and  in  an 
amended  answer,  they  averred  that,  long  before 
the  alleged  transportation,  the  said  negroes  had 
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Mstnallj  bfcome  fr««.  The  gnawer  of  Ann- 
strong  nas  aubstantially  to  tbe  same  efTect. 
There  were  varioiu  proceedings  had  in  tbe  State 
lourta,  the  ca«e  having  been  twice  carried  to 
the  Court  of  Appeab,  when  Graham  finall; 
•ucceeded  in  obtaining  a  decree  in  the  Louis- 
Tille  Chancery  Court  for  $3,000  damages,  to 
be  paid  before  a  day  named,  or  the  boat,  her 
famiture,  tackle,  etc.,  to  be  sold,  if  forthcom- 
ing, and  if  not  forthcoming,  the  court  to  make 
the  neceaaaiy  order  against  the  obligors,  in  said 
forthcoming  bond;  which  decree  ivas  affirmed 
bj  the  Court  of  Appeals.  To  reverse  tbe  decree 
oC  aflirmaDce,  this  writ  of  error  was  sued  out. 
By  the  statute  of  Kentucky,  approved  7th 
Januaiv,  1824,  any  master  or  commander  of  a 
steamboat  or  other  vessel,  who  shall  hire  or 
employ,  or  take  as  passengers  on  board  of  such 
94']  'steamboat  or  other  vessel,  or  suffer  it  to 
be  done,  or  otherwise  take  out  of  the  limits  of 
tbe  Commonwealth,  any  slave  or  slaves,  with- 
out permission  of  the  master  of  such  slave  or 
slaves,  shall  be  liable  to  damages  to  the  party 
aggrieved  by  such  removal;  and  the  sleamtioat 
or  other  vessel  on  board  of  which  such  oA'cnse 
was  committed  shall  be  liable  and  may  be  pro- 
ceeded against  iu  chancery,  and  Diay  be  con- 
demned and  sold  to  pay  sifch  damages  and  costs 

The  amended  act,  approved  12th  February, 
1628,  extends  the  remedies  given  by  the  former 
act,  so  as  to  embrace  tbe  owner*,  mate,  clerk, 
pilot,  and  engineer,  as  well  as  the  master,  and 
tliey  are  declared  to  be  liable  to  the  action  of 
the  party  aggrieved,  "either  jointly  with  the 
master,  or  severally,  and  either  at  law  or  in 
chancery." 

It  appeared  in  evidence,  that  the  negroes 
were  the  slaves  of  Graham,  and  that  they  were 
musicians;  that,  for  their  improvement  in  mu- 
sic, two  of  them  were  placed  under  the  care  of 
one  Williams,  who  was  a  skillful  perfonner  and 
leader  of  a  band,  and  were  permitted  to  go  with 
him  to  Louisville,  and  other  places,  and  play 
with  him  at  public  entertainments.  The  fol- 
kiwing   permit   was   filed   as   an   exhibit,   and 

"Harrodsburg,  August  30th,  1837. 

"This  is  to  give  liberty  to  my  boys,  Henry 
and  Reuben,  to  go  to  Louisville,  with  Williams, 
and  to  play  with  him  till  1  mav  wish  to  call 
them  hiHne.  Should  Williams  Bnd  it  his  in. 
tcrest  to  take  them  to  Cincinnati,  Xew  Albany. 
or  any  part  of  the  South,  even  so  far  as  New 
Orleans,  he  is  at  liberty  to  do  to.  I  receive  no 
compensation  for  their  services,  except  that  he 
i*  to  board  and  clothe  tlicm. 

''.\Iy  object  is  to  have  them  well  trained  in 
music.  They  are  young,  one  17  and  the  other 
10  years  of  age.  They  are  both  of  good  dispo- 
sition and  strictly  honest,  and  such  ia  my  con- 
fidence in  them,  that  I  have  no  fear  that  they 
will  ever  [act]  knowingly  wrong,  or  put  me  to 
trouble.  They  are  slaves  for  life,  and  I  paid 
forth'iii  an  unusual  sum;  tln-y  have  bc<>n  faith- 
ful. harrl'Working  servants,  anil  I  have  no  fear 
but  thai  they  will  always  be  true  to  their  duty, 
no  matter  in  what  situation  thev  mav  be  placed. 
C.  Graham.  .\1.  D, 

"P.  S. — Should  they  not  attend  properly  to 
their  mufiic.  or  disobey  Williams,  he  is  not  nnly 
at  liberty,  but  requested,  to  bring  them  directly 
home.  C-  Graham." 


Under  this  permission,  Williams,  in  tbe  year 
1837,  made  several  excursions  with  his  bud, 
including  the  slaves  Reuben  and  Henry,  to  Cin- 
cinnati, Ohio,  and  New  Albany  and  jladi>on, 
'Indiana,  for  the  purpose  of  playing  at  [*B5 
balls,  or  public  entertainments;  after  which  he 
returned  to  Louisville,  his  place  of  residence, 
said  slaves  returning  with  him;  from  which 
time  to  the  time  or  their  escape  in  1811,  they 
had  remained  withip  the  State  of  Kentucky. 

The  case  was  argued  by  Mr.  Jones  for  the 
plaintiffs  in  error,  and  Mr.  Ciittenden,  Attor- 
ney General,  for  the  defendants  in  error. 

ilr,  Jonei,  for  the  plaintiffs  in  error: 

The  owner  of  the  slaves  in  question  placed 
them  under  the  care  of  a  person  to  learn  mnsic, 
who  carried  them  out  of  the  State  of  Kentucky 
into  an  adjoining  free  State  to  play  at  balhi 
and  parties  for  hire.  As  soon,  then,  as  they 
touched  the  soil  of  Indiana  or  Ohio,  with  tbe 
consent  of  their  master,  the  quality  of  freedom 
attached  to  their  persons,  and  could  never  after- 
wards be  dissociated  from  them;  and  it  made 
no  difference  whether  they  went  permanently, 
or  as  mere  temporary  sojourners.  There  was 
no  distinction,  either  in  reason  or  in  law,  to  be 
drawn  from  the  mere  duration  of  commorancy. 
If  the  removal  to  a  free  State  was  voluntary 
on  the  part  of  the  slave  and  with  tbe  permis- 
sion of  the  master.  The  Ordinance  of  I78T 
declares  that  neither  slavery  nor  inToIuntaiy 
servitude  shall  exist  in  the  northwest  territory. 
The  laws  of  Ohio  and  Indiana  only  reiterate 
the  provisions  of  that  ordinance.  The  instant, 
therefore,  the  slave  came  within  the  bonoda- 
rics  of  such  States,  the  laws  of  those  States 
took  effect  upon  his  conlition,  and  eo  instanti 
be  became  Uothed  with  every  attribute  of  fics- 
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The  Ordinance  of  1787  was  made  afUr  Som- 
Case,   and   after   several  of  our  SUtea 
hose  object  was  to  put  an  end 


sting  on  the  post  nati.  It  has  been  clain 
be  a  solemn  compact.'as  well  as  an  ordinance. 
Its  provisions  are  as  broad  and  comprehensive 
as  tbey  could  be  made,  inhibiting  slavery  and 
involuntary  servitude,  except  for  crime,  in  the 
northwest  territory. 

That  the  courts  of  Kentucky  are  bound  to 
take  notice  of  this  ordinance,  and  to  know  jn- 
djeially  that  slavery  is  forbidden  in  this  north- 
west territoiy,  are  propositions  long  since  set- 
tled by  the  .\ppellate  Court  of  Kentucky.  See 
Rankin  v.  I.ydia,  2  A.  K.  Marshall,  467. 

When  Ohio  and  Indiana  were  permitted  t* 
make  their  conatituiiuns,  and  were  admitted 
into  the  Cnion  by  act*  of  Citngres*.  the  count 
of  Kentucky  were  still  bound  to  know,  judi- 
cially, 'Ibat  slavery  was  prohibited  there  ['S* 
by  the  fundamental  law  of  each  of  tho-^  States. 
It  will  not  be  forgolfn.  that  alt  this  territory 
and  Kentuf'riy  wtri-  on.p-PM-nt  pirts  of  Vir- 
ginia when  t'.!i-  ordinance  was  made. 

By  force  i.f  lli,-  f>r.lin;ince  and  of  ihe  Conxti- 
tutinn  of  the  I  nitod  Slntes.  and  the  acts  of 
Conf,T.-:-<  f..r  ih.-  a.]ii.i"i..n  of  Uhir.  an^l  Indi- 
jna  as  Stjit.'*.  t];t:--  Slati-.*  stand  a<  to  the  BOb- 
j-Cl  of  sLivfry  ]\k.-  En-hni.l.  .■v.-.i.Mv;  <.nly  the 
cases  provided   for  by  the  Constit-itinn  of  P-e 
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[/nlted  St*tea,  uid  fairly  embraced  within  ita 
provieione. 

For  nationml  purposea,  all  of  our  States  are 
governed  hj  the  tame  lawa,  and  constitute 
fOTenunent;  for  other  purpoaeB,  they  are  i 
ante  and  independent  sovereignties,  with  1: 
and  institutions  altogether  difler(!Dt.    2  Peters, 
690.    And  with  respect  to  their  municipal  reg- 
ulations the  several  States  are  to  each  other 
foreign.     2  Wash.  298.     Slavery  has  been  de- 
cided to  be  local,  aod  to  depend  upon  the  local 
law.    Somerset's  case,  State  Trials;  1  LofTt,  1; 
3  A.  K.  Marshall,  470-472;  3  Bos.  &  Pull.  89; 
2  Bam.  t  Cress.  448;  2  Martin,  N.  S.  403. 

In  the  ease  last  cited,  Lonsford  v.  Goquillon, 
the  Supreme  Court  of  Louisiana  decided,  that 
by  removing  a  slave  to  Ohio  that  slave  became 
instantly  free  by  operation  of  law,  and  being 
once  free  there,  the  slave  was  free  everywhere. 
The  ease  of  Rankin  v.  Lydls,  above  cited,  main- 
tains substantially  the  same   propositions. 

The  case  of  Elizabeth  Thomas  v.  Generis,  etc. 
(Ifl  La.  Rep.)  presented  these  facts:  The 
slave  was  sent  from  Kentucky  to  Illinois,  to  be 
pot  under  the  charge  of  an  eminent  physician, 
during  the  absence  of  the  owner.  But  this  was 
done  under  circumstances  to  warrant  the  in- 
ference that  the  owner  consented  to  the  slave 
reetdiug  there.  The  Supreme  Court  of  Loui- 
siana on  such  facts  say  tp-  4SS)  :  "If  the 
plaintiff  resided  in  Illinota  with  the  express  or 
implied  consent,  and  with  the  knowledge  and 
tacit  authorization,  of  her  former  master,  she 
was  under  no  obligation  tj)  serve  him  there. 
The  bond  of  slaver;  once  dissolved  cannot  be 
renewed  by  a  subsequent  removal  of  a  slave  so 
circumstanced  into  a  slave-holding  state."  6 
Leigh,  616;  10  Leigh,  667;  9  Gill  &  Johns.-  19. 

In  the  case  of  Louis  v.  Cabarrus,  T  La.  Rep. 
172,  the  converse  of  the  proposition  was  laid 
down  in  these  words:  "The  residence  of  a 
slave  in  Ohio  contrary  to  the  will  or  without 
the  knowledge  of  his  owner,  does  not  deprive 
the  owner  of  his  property." 

In  Frank  v.  Powell,  11  La.  Rep.  600,  the 
eourt  says:  "The  owner  must  be  presumed  to 
consent  to  emancipation  of  a  slave  by  his  re- 
moval to  Ohio." 

87']  'la  Smith  V.  Smith,  13  La.  Rep.  444, 
the  court  says  the  fact  of  a  slave  being  taken 
to  a  country  where  slavery  or  involuntary  serv- 
itude is  not  tolerated,  operates  on  the  condi- 
tion  of  the  slave,  and  produces  immediate 
emancipation. 

In  4  Martin,  386,  it  said:  "The  slave  has  no 
will,  and  cannot  give  consent  to  serve  in  a  free 
Stat*." 

In  11  La.  Rep.  601,  it  appeared  that  the 
plaintiff  was  brought  or  left  in  Ohio,  by  the 
person  claiming  to  be  owner,  for  the  purpose 
of  serving  an  innkeeper  until  (ISO  was  received 
for  his  hire.  It  was  there  decided  that  the 
hiring  of  a  slave  for  service  in  a  free  State  op- 
erated on  the  freedom  of  the  slave. 

In  9  La.  Rep.  471,  the  court  decided,  that 
where  a  slave  was  taken  into  a  free  State,  even 
temporarily,  for  any  other  purpose  than  a  mere 
passage  through  such  country,  such  slave 
would  become  free,  and  that  freedom  once  im- 
pressed was  indelible. 

The  case  of  Winney  v.  Whitesides,  I  Missou- 
ri, 334-330,  formally  settled  the  proposition 
that  the  United  States  bad  power  to  purchase 
IS  I^  ed. 


the  northwest  territory.  It  treate  th«  ordi- 
nance as  a  compact  ("assented  to  the  articles 
of  compact"),  and  as  in  full  force    (p.  335), 

and  says  (p.  338):  "The  sovereign  power  of 
the  United  States  has  declareH  that  neither 
slavery  nor  involuntary  servit,  ..j  shall  exist 
there,  and  this  court  thinks  that  the  person 
who  takes  his  slave  into  said  territory,  and  by 
the  length  of  his  residence  there  indicates  an 
intention  of  making  that  place  his  residence, 
and  that  of  his  slave,  does  by  such  residence 
declare  his  slave  to  have  become  a  free  man. 

The  case  of  Lagrange  v.  Choteau,  2  Jlissou' 
ri  Rep.,  decides  that  any  sort  of  residence,  con- 
tinued or  permitted  by  the  legal  owner,  to  de- 
feat or  evade  the  ordinance,  and  thereby  in- 
troduce slavery  de  facto,  would  doubtless  en 
title  a  slave  to  freedom.  This  case  also  says 
the    ordinance    was    intended   as    fundamental 

The   case  of  Ralph   v.   Duncan,   3  Missouri, 

UO,  says:  "The  object  of  the  Ordinance  of 
1797  was  to  prohibit  the  introduction  of  slaves 
into  the  territory,  of  which  the  present  State  of 
Illinois  constitutes  a  part,  and  the  master  who 
permits  his  slave  to  go  there  to  hire  himself 
offends  against  that  law  as  much  as  one  who 
takes  his  slave  along  with  himself  to  reside 
there,  and  if  we  are  at  liberty  to  regard  the 
morol  effect  of  the  act,  it  is  much  more  to  per- 
mit the  slave  to  go  there  to  hire  himself  to  la- 
bor, than  for  the  master  to  take  him  along  with 
himself  to  reside,"  etc.    3  Martin,  N.  S.  009. 

In  the  case  of  Julia  v.  McKinney,  3  Missou- 
ri, 1B6,  the  court  said:  "Here  was  a  hiring  of 
a  person  bound  to  labor  in  Kentucky,  wUlst 
*in  Kentucky,  brought  into  Illinois  (not  [*88 
to  reside  there,  say  if  you  will),  and  hired  to 
labor  for  one  or  two  days  by  the  owner.  What 
diUerence  can  it  make  if  the  hiring  had  been 
for  one  hundred  daysT  We  can  see  none,  ex- 
cept in  the  degree  or  quantity  of  time." 

The  court  is  referred  also  to  Stewart  v. 
Oakes,  6  Harr.  &,  Johns.  107,  note;  also  to  3 
Harr.  &  Johns.  491,  493;  3  Mon.  104;  5  lit- 
tell,  286;  1  Va.  Rep.  by  Gilmer,  143;  and  many 
other  eases  might  be  cited  from  the  decisions 
of  the  courts  of  lost  resort  in  the  States  where 
slavery  exists,  to  show  that  the  principles  con- 
tained in  the  cases  cited  are  generally  recbg- 

In  all  these  cases,  it  is  believed  the  length  of 
residence  was  considered  immaterial.  The  fact 
that  the  slave  was  taken  or  permitted  to  reside, 
or  hired,  or  sent  to  labor,  where  slavery  was 
forbidden,  determined  the  right  to  freedom. 

The  grand  object  and  settled  policy  of  the 
ordinance  would  be  evaded  and  defeated,  if  cit- 
izens of  Ohio  or  Indiana  could  hire  slaves  in 
Virginia  and  Kentucky  to  cultivate  their  farms. 
If  they  could  thus  hire  for  a  day,  or  a  month, 
or  a  year,  they  could  do  so  for  any  number  of 
years.  It  would  be  no  answer  to  say  the  mas- 
ter resided  in  a  slave  State,  contracted  in  a 
slave  State,  and  never  intended  to  chnn^  the 

The  proposition  is  maintained,  that  if  a  mas- 
ter voluntarily  hire  his  slave  to  a  citizen  of  a 
non-slaveholding  State,  to  perform  service  and 
labor  in  such  non-alaveholding  State,  and  if 
he  in  fact  send  the  slave  there  for  that  purpose, 
the  slave  becomes  free. 

There   is   no   principle   of  comity   which   rt- 
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quire*  anj  sovereignty  to  Mirrender  the  inter- 
est ot  its  citizens,  or  ita  establubed  Uw«, 

it»  Bettled  policy,  in  deference  to  or  respect 
a,iij  foreign  law.  If  the  non-sUveholding 
StAtea,  out  of  comitj,  would  allow  dtiiens  of 
slave-holding  States  to  cultivate  their  soil  with 
their  slaves,  they  would  soon  be  converted  into 
alave-holding  States.  If  the  citizens  of  non- 
alave-holding  States  could  themselves  introduce 
slaves  under  contracta  of  hire,  they  would  vio- 
late the  settled  policy  of  their  State  by  bring- 
ing aUve  labor  in  competition  with  their  poor. 
10  Pet.  53B;  2  McLeaji,  690. 

When  Connecticut  passed  her  law  to  pro- 
vide for  the  eradication  of  slavery,  she  began 
it  with  a  preamble  wliich  declared  in  concise 
terms  the  reason  and  policy  of  the  law  to  be, 
"that  slavery  is  inconvenient  and  injurioua  to 

The  defendant  in  error,  by  express  written 
authority,  gave  Williams  authority  to  take 
slaves  to  Indiana  and  to  Ohio,  to  serve  him, 
Williams,  in  those  States.  This  was  done  upon 
a  consideration  which  the  master  deemed  ade- 
8**]  quate.  Under  'that  eipress  written  au- 
thority of  the  master,  they  were  lo  taken, 
a(^in  and  again,  to  those  States,  to  perform 
service  for  pay.  Now,  this  either  did  or  did  not 
make  them  free.  If  it  did  make  them  free,  it 
was  either  by  virtue  of  the  ordinance,  or  of 
the  Constitution  or  laws  of  the  United  States 
admitting  those  States  under  that  ordinance 
with  constitutiona  prohibiting  slavery.  The  de- 
fense of  Strader,  etc.,  turned  on  the  giving,  or 
refusing  to  give,  validity  to  the  ordinance  or 
acts  of  Congress.  A  Stete  court  has  decided 
against  that  defense — and  this  is  claimed  to  be 
one  of  the  very  cases  in  which  jurisdiction  is 
given  to  this  court  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act.  Pollard  v.  Kibbe, 
14  Pet  417. 

Mr.  Crittenden,  contra ;  Much  argument 
has  been  urged  to  show,  that.  In  regard  to  the 
operation  of  the  Ordinance  of  1787  and  the 
laws  of  Ohio  and  Indiana  upon  the  condition 
of  slaves  brought  into  those  States  with  the 
consent  of  their  masters,  there  is  no  difference 
between  a  temporary  and  a  permanent  resi- 
dence. But  in  this  case  there  was  no  residence 
at  all.  It  was  only  a  transient  visit  to  Madi- 
son for  part  of  one  night,  and  for  a  fleeting 
and  temporary  purpose.  Williams's  residence 
was  in  Louisville.  There  was  no  chaoge  of 
doinicil,  nor  was  there  the  most  remote  inten- 
tion of  such  change.  The  staves  accompanied 
Williams  in  hie  short  visit,  and  voluntarily  re- 
turned with  him  to  Kentucky;  and  it  was  not 
till  some  four  year*  after  their  return  to  their 
master  that  they  made  their  escape.  A  dis- 
tinction is  attempted  between  a  temporary  res- 
idence and  a  visit  in  transitu.  There  is  no 
foundation  for  such  a  distinction.  The  only 
legal  distinction  is  that  of  domicil  and  tran- 
sient residence,  or  stoppage  in  itinere. 

But  the  important  fact  in  this  ease  is  the 
voluntary  return  of  the  slave  to  his  master. 
The  question,  then,  is,  What  is  the  condition 
of  the  slave  on  his  return,  by  the  laws  of  Ken- 
tucky! Not  what  was  his  condition  by  the 
laws  of  Indiana  or  Ohio,  when  within  the  lim- 
its of  those  States.  This  is  a  queption  purely 
of  local  law,  to  be  decided  by  the  local  courts. 
The  laws  of  Kentucky  could  klone  determine 
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the  status  or  condition  of  persons  residing  witlt- 
in  the  State,  and  the  courts  of  the  State  were 
the  appropriate  ei pounders  of  those  laws. 
This  court  has,  consequently,  no  jurisdiction  to 
reverse  or  review  the  decision  of  the  Court  of 
Appeals  in  this  case.  It  does  not  arise  under 
any  act  of  Congress.  It  does  not  arise  even 
under  the  Ordinance  of  1787.  If  the  slaves 
had  sued  for  their  freedom,  it  might  have  been 
brought  under  the  ordinance.  It  is  simply 
a  case  arising  under  the  statute  law  of  Ken- 
tucky. Owens  V.  Norwood's  Lessee,  G  Cranch. 
344. 

■What  have  the  Supreme  Court  of  ['99 
Kentucky  decided?  They  have  decided  that 
there  was  no  residence,  that  there  was  a  tem- 
porary visit  for  a  temporary  purpose;  and  that 
such  a  visit,  followed  by  a  voluntary  return  to 
their  master,  gave  no  title  to  freedom  under 
the  Ordinance  of  17B7-  The  Ordinance  of  1787 
declares  that  there  shall  be  no  involuntary  serv- 
itude northwest  of  the  Ohio.  It  says  nothing 
of  the  effect  of  a  mere  temporary  Eojoum  of  a 
slave  of  the  territory  with  the  consent  of  his 
master,  and  a  voluntary  return  to  the  State 
from  which  he  came.  The  ordinance  was  found- 
ed in  wise  counsels,  for  large  purposes,  and  has 
been  faithfully  kept.  It  was  not  to  catch  up 
a  wandering  fiddler,  as  in  this  case,  upon  a 
mere  visit  for  playing  at  a  ball,  that  the  Or- 
dinance of  1787  was  passed.  It  degrades  the 
character  of  that  ordinance  to  suppose  so.  It 
would  give  to  it  the  effect  of  creating  a  border 
warfare,  instead  of  cultivating  Uie  courtesies 
and  amenities  of  life. 

If,  however,  that  decree  be  examinable  in 
this  court,  it  will  be  further  insisted- — 

fst.  That  under  the  circumstances  of  this 
case,  the  transient  excursion  of  the  slavea  in 
question  to  Cincinnati,  for  a  temporary  pur- 
pose, with  intention  to  return,  and  within  their 
actual  obligations  to  the  service  of  their  mas- 
ter, conferred  no  ri^iit  to  freedom  after  such 
voluntary  return,  eitlicr  under  the  ordinance 
or  under  the  Constitution  or  lawt  ot  the  United 
States. 

Judge  Story,  in  hia  Conflict  of  Laws,  lec.  M, 
on  the  question  of  a  voluntary  i.tum  to  slav- 
ery, considers  the  law  to  be  that  the  slave  a»- 
quires  no  right  to  freedom.  In  the  case  of  The 
Commonwealth  of  Massachusetts  v.  Aves,  18 
Pick,  163,  the  court  in  Massachusetts  decide 
that  a  slave  who  has  been  in  a  free  State,  but 
returns  voluntarily  to  the  State  from  which  be 
came,  returns  to  the  condition  in  which  be  waa 
when  he  left.  He  waives  his  right  to  freedwi 
by  his  voluntary  return.  And  so  did  Sir  Wfl- 
liam  Scott  decide,  in  2  Ha^^gard's  Admiralty 
Reports,  84.  And  the  court  of  Kentucky  ■)•■ 
cide  the  same  thing. 

2d.  That  the  plaintiffs  in  error  have  no  rigkt 
thus  collaterally  to  make  any  defense  or  ques- 
tion as  to  the  claims  of  those  slaves  to  their 
freedom,  claims  which  they  thpnisclvca  had  ap- 
parently abandoned,  and  which  they  certainty 
never  asserted.  Their  right,  if  any,  was  pe^ 
sonal,  and  cannot  be  revived  and  brought  into 
litifyation,  as  attempted   in   this   case   by   tbs 

I  suppose  it  is  very  clear  that  the  only  qae^ 
tion    here   is,    whether   this    decision   conflicts 
with  the  Ordinance  of   1787.     It   may  conflict 
with  the  law  of  Ohio,  or  Indiana,  or  the  eon- 
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atitation  of  Ohio  or  Indiuia;  but  that  conlera 
no  jurisdiction  on  this  court. 
•  1  ]     *If  the  doctrine  mAint^ined  <»  the  oth- 
er tide  be  eatablished,  the  Ohio  will  be  made 
Bke  the  fabled  Bt^z,  Uie  river  of  death,  which, 
if  once  CTOued,  ean  nerer  be  recroeMd.    It  will 
deatroy  that  amenity  of  intercourse,  that 
t«re]uu)ee  of  social  conrtesiea,  which  now 
iat,  and  which  do  m  much  to  preserve  those 
kindlj  and  fraternal  feelings  upon  which  the 
success  of  our  institutionB   so  much  depends. 
He  trusted  in  the  wisdom  oE  the  court  to  arrive 
■t  saeh  a  decision  as  should  be  acquiesced  in 
hj  aU. 

Ur.  Jones,  in  reply  and  conclusion; 

The  defense  is,  that  these  slaves  having  once 
had  the  indelible  character  of  freedom  stamped 
on  them  hj  a  residence,  sojourn,  or  eommoran- 
qr  within  the  territory  over  which  the  Ordi- 
nance of  1787  extended,  it  could  never  after- 
wards be  obliterated. 

The  penalty  or  forfeiture  is  for  transporting 
'  slaves,  and  it  is  a  necessary  prerequisite  that 
the  status  of  slavery  should  be  established. 

Guppose  a  slave  emancipated,  and  I  am 
dieted  for  de«ling  with  him,  a  slave,  can  I  not 
set  up  a  defense  that  the  condition  of  slavery 
did  not  fEiist  under  the  Ordinance  of  1787  T  And 
did  not  the  court  of  Kentucky  in  this  case  de- 
dde  npon  the  effect  of  the  Ordinance  of  17B7T 

It  is  agreed  that  this  case  arises  under  the 
laws  of  Kentucky.  But  Kentucky  could  not 
pass  laws  inconsistent  with  the  ordinance. 
The^  cannot  make  a  slave  of  one  whom  the 
ordinance  makes  free.  All  that  Kentucky  has 
done  has  been  to  apply  the  penalty  to  the  as- 

ertation  of  slavea.  The  question,  then,  is, 
nd  or  freet 

It  is  decided  as  to  the  condition  of  slavery 
in  those  States  where  it  is  not  recognized,  that 
there  is  no  obligation  under  common  law,  in 
tin  national  law,  or  the  comity  of  nations,  to 
recognize  it  where  the  slave  is  brought  into 
•nch  State  voluntarily.  Then,  as  to  the  per- 
manence of  the  removal,  all  the  authorities 
eoncur,  that  no  matter  how  temporary  the  pur- 
pose, if  the  slave  be  brought  or  sent  by  the 
master  for  ever  so  short  a  time,  once  tliere,  eo 
Instant)  be  becomes  free.  Some  State  courts 
have  distinguished  between  slaves  temporarily 
employed  and  slaves  in  transitu. 

This  is  illustrated  by  the  acts  of  coterminous 
slave  States.  Maryland  and  Virginia  were 
obliged  to  pass  laws  to  prevent  freedom  from 
leenlting  from  a  temporary  residence. 

What  is  the  difference  between  temporary 
and  permanent  residenMT  Animns  moraniU 
and  animus  revertendi. 

The  only  tma  distinction  is  between  domiell, 
tS*]  on  the  one  'hand,  and  mere  residence, 
whether  for  a  short  or  for  a  long  time,  on  the 
other.  Various  words  have  been  applied  to  ex- 
press the  idea,  such  as  sojourning,  commoran- 
cy, residence,  etc.  Many  persons  pass  their 
whole  lives  in  a  strange  land.  The  Israelites 
BOjoumed  in  Egypt  for  four  hundred  years; 
yet  it  was  not  their  home.  It  is  true  that  in 
the  case  in  2  Martin,  the  slave  was  removed 
into  Indiana  for  a  permanent  residence,  and 
the  eonrt  aeem  to  ludicate  a  distinction  be- 
tween a  permanent  and  temporary  residence; 
bvt  it  waa  only  incidentally  laid  down,  and 
haa  been  evemiM  in  Louisiana  since.  In  the 
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case  in  18  Pickering,  the  slave  was  a  mere  at- 
tendant in  itinere,  and  the  decision  was,  that 
even  that  conferred  freedom.  In  fact,  the 
States  of  Kentuelg',  Louisiana,  and  Missouri 
concur  (with  the  exception  of  persons  in  iti- 
nere) with  the  courts  of  the  Northern  States 
as  to  the  effect  of  residence.  And  the  length 
of  residence  was  immaterial.  There  are  two 
cases  in  Louisiana  where  slaves  were  taken  to 
France  and  brought  back  again,  which  entirely 
abolish  all  distinction  between  one  sort  of  rai- 
dence  and  another. 

The  case  of  The  Slave  Grace  baa  been  re- 
ferred to,  where  the  right  to  freedom,  which 
mi^ht  have  been  asserted,  was  considered  aa 
waived  by  a  return  to  the  place  of  slavery. 
But  does  that  construction  of  law  as  existing 
in  England  apply  beret  It  is  a  monstrosity  in 
morals  and  in  law,  that  a  man  who  has  been 
made  free  by  the  operation  of  law  can  make 
himself  a  slave.  On  the  coming  of  the  slave 
into  the  free  State,  bv  the  mere  force  of  the 
prohibition,  bis  shackles  fall  from  him.  Are 
they  ever  to  be  restored!  By  what  law  I  If 
be  be  free  in  Ohio  and  Indiana,  how  shall  he  be 
a  slave  elsewhere!  What  power  of  man  is  to 
redintegrate  that  oonditionT  Nor  is  there  any 
real  distinction  aa  to  right  of  dominion  and 
right  of  property.  If  the  slave  be  made  free 
there  can  be  no  right  of  property  in  his  service. 
Where  is  the  law  which  makes  a  disinction  be- 
tween the  right  of  property  quoad  the  State, 
and  an  absolute  devcatiture  of  all  right  of  prop- 
erty by  operating  on  the  status  of  slavery.    It 


This  case  is  brought  here  by  writ  of  error 
directed  to  the  Court  of  Appeals  of  the  State 
of  Kentucky. 

The  facts  in  the  case,  so  far  as  they  are  ma- 
terial to  the  decision  of  this  court,  are  briefly 
as  follows;  The  defendant  in  error  is  a  citizen 
of  the  State  of  Kentucky,  and  three  negro  men 
whom  he  claimed  and  held  as  his  slaves  were 
received  on  board  the  steamboat  Pike,  at 
Louisville,  without  his  knowledge  'or  ['»S 
consent,  and  transported  to  Cincinnati;  and 
frran  that  place  escaped  to  Canada,  and  were 
finally  lost  to  him. 

The  proceedings  before  us  were  instituted 
under  a  statute  of  Kentucky,  in  the  Louisrillc 
Chancery  Court,  uainst  the  plaintiffs  in  error, 
to  recover  the  value  of  the  slaves  which  had 
thus  escaped,  and,  in  default  of  payment  by 
them,  to  charge  the  boat  itself  with  the  dam- 
ages sustained.  Strader  and  Gorman  were  the 
owners  of  the  boat,  and  Armstrong  the  mas- 
ter. 

The  plaintiffs  in  error,  among  other  defenses, 
insisted  that  the  negroes  claimed  as  slaves  were 
free ;  averring  that,  some  time  before  they 
were  taken  on  board  the  steamboat,  they  had 
been  sent,  by  the  permission  of  the  defendant 
in  error,  to  the  State  of  Ohio,  to  perform  serv- 
ice as  slaves;  and  that,  in  consequence  thereof, 
they  had  acquired  their  freedom,  and  wer« 
free  when  received  on  board  the  boat. 

It  appear  by  the  evidence,  that  these  men 
were  musicians,  and  had  gone  to  Ohio,  on  one 
perform  at  pablie  enter- 
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tkinmenta;  tlut  thej  had  been  taken  there  for 
this  purpose,  with  the  permission  of  the  de- 
fendant in  error,  by  a  man  hj  the  name  of  Wil- 
liams, under  whose  care  and  diiection  he  liad 
for  a.  time  placed  them;  that  they  had  always 
returned  to  Kentuclif  as  soon  as  this  brief  serr- 
ice  was  over;  and  for  the  two  years  preceding 
their  escape,  they  had  not  left  the  State  of  Ken- 
tucltj,  and  had  remained  there  in  the  service  of 
the  defendant  in  error,  as  their  lawful  owner. 

The  Louisville  Chancery  Court  fliLally  decid- 
ed, that  the  negroes  in  question  were  his 
slaves;  and  that  he  was  entitled  to  recover 
$3,000  for  his  damage.  And  if  that  sum  was 
□ot  paid  by  a  certain  day  specified  in  the  de- 
cree, it  directed  that  the  steamboat  should  be 
Mid  for  the  purpose  of  raising  it,  together  with 
the  costs  of  suit.  This  decree  was  afterwards 
affirmed  in  the  Court  of  Appeals  ot  Kentucky, 
and  the  case  is  brought  here  by  writ  of  error 
upon  that  judgment. 

Much  of  the  argument  on  the  part  of  the 
plaintiffs  in  error  has  been  offered  for  the  pur- 
pose of  showing  that  the  jud^ent  of  the  State 
court  was  erroneous  in  deciding  that  these  ne- 
groes were  slaves.  And  it  is  insisted  that  their 
Srevious  onployment  in  Ohio  had  made  them 
fee  when  they  returned  to  Kentuclcy. 

But  this  question  is  not  before  us.  Every 
State  has  an  undoubted  right  to  determine  the 
status,  or  domestic  and  aocial  condition,  of  the 
persons  domiciled  within  its  territory;  etce;>t 
m  so  far  as  the  powers  of  the  States  in  this  re- 
spect are  restrained,  or  duties  and  obligations 
imposed  upon  them,  by  the  Constitution  of  the 
United  States.  There  is  nothing  in  the  Con- 
stitution of  the  United  States  that  can  in  any 
»4*]  degree  control  "the  law  of  Kentucky  upon 
this  subject.  And  the  condition  of  the  negroes, 
therefore,  as  to  freedom  of  slavery,  after  their 
return,  depended  altogether  upon  the  laws  of 
tliat  State,  and  could  not  be  influenced  by  the 
laws  of  Ohio.  It  was  eKclusively  in  the  power 
of  Kentucky  to  determine  tor  itself  whether 
their  employment  in  another  State  should  or 
should  not  make  them  free  on  their  return. 
The  Court  of  Appeal  have  determined,  that  by 
the  laws  of  the  State  they  continued  to  be 
slaving.  And  their  judgment  upon  this  point  is, 
upon  this  writ  of  error,  conclusive  upon  this 
court,  and  we  have  no  jurisdiction  over  it. 

But  it  seems  to  be  supposed  in  the  ai^ument, 
that  the  law  of  Ohio  upon  this  subject  has  some 
peculiar  force  by  virtue  of  the  Ordinance  of 
1787,  for  the  government  of  the  northwestern 
territory,  Ohio  lieing  ooe  of  the  States  carved 
out  of  it. 

One  of  the  articles  of  this  ordinance  pro- 
vides, that  "there  sliall  be  neither  slavery  nor 
Involuntary  servitude  in  the  said  territory,  oth- 
erwise than  in  punishment  for  crimes  whereof 
the  party  shall  have  been  duly  convicted :  Pro- 
vided always,  that  any  person  escaping  into 
the  same,  from  whom  labor  or  sprvirc  is  hiwfnlly 
claimed  in  any  one  of  the  original  States,  such 
fugitive  may  be  lawfully  reclaimed  and  con- 
veyed to  the  person  claiming  his  or  her  labor 
or"  service  as  aforesaid."  And  this  article  is 
one  of  the  six  which  the  ordinance  declares 
.shall  be  a  compact  ijetween  the  original  States 
and  the  people  and  States  in  the  said  territory, 
and  forever  remain  unalterable  unless  by 
mon  cooseut. 
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The  argument  assume*  that  the  six  artiele* 
which  that  ordinance  declares  to  be  perpetual, 
are  still  in  force  in  the  States  sinc«  fonned 
within   tlM   territory,   and   admitted   into   the 

If  this  proposition  could  be  maintained,  it 
would  not  alter  the  question.  For  the  regula- 
tions of  Congress,  under  the  old  Confederation 
or  the  present  Constitution,  for  the  government 
of  a  particular  territory,  could  have  no  force 
beyond  its  limits.  It  certainly  could  not  re- 
strict the  power  of  the  States  within  their  re- 
spective territories;  nor  in  any  manner  inter- 
fere with  their  laws  and  institutions;  nor  give 
this  court  any  control  over  them.  The  ordi- 
nance in  question,  if  still  in  force,  could  hav« 
no  more  operation  than  the  laws  of  Ohio  in  the 
State  of  Kentucky,  and  could  not  influence  the 
decision  upon  the  rights  of  the  master  or  the 
slaves  in  that  State,  nor  give  this  court  juris- 
diction upon  the  subject. 

But  it  has  been  settled  by  judicial  decision 
in   this   court,   that   this   ordinance   is  not  in  * 

The  case  of  Permoli  v.  The  First  Municipali- 
ty, 3  How.  GS9,  depended  upon  the  same  prin- 
ciples with  the  case  before  us.  It  *is  true  ['BS 
tliat  the  question  in  that  case  arose  in  Louisi- 
ana. But  the  Act  of  Congress  of  April  7,  1798, 
chap.  23  (1  Stat,  at  Large,  549),  extended  the 
Ordinance  of  1787  to  the  then  Territory  ot  Mis- 
sissippi, with  the  exception  of  the  antislavery 
clause;  and  declared  that  the  people  of  that 
territory  should  be  entitled  to  and  enjoy  alt  the 
rights,  privileges  and  advantages  granted  b> 
the  people  of  the  territory  northwest  ot  the 
Ohio.  And  by  the  Act  of  March  2,  1805,  chap. 
23  (2  Stat,  at  Large,  322),  it  was  enacted  that 
the  inhabitants  of  the  then  Territory  ot  Or- 
leans should  be  entitled  to  and  enjoy  all  the 
rights,  privileges  and  advantages  secured  by  the 
Ordinance  of  1787,  and  at  that  time  enjoyed  by 
the  people  of  the  Mississippi  Territory. 

In  the  case  above  mentioned,  Permoli  claimed 
the  protection  of  the  clause  in  one  of  the  six 
articles  which  provides  for  the  freedom  of  re- 
ligion, alleging  that  it  had  been  violated  by  the 
first  municipality.  And  he  brought  the  ques- 
tion before  this  court,  upon  the  ground  that  it 
had  jurisdiction  under  the  ordinance.  But  the 
court  held  that  the  ordinance  ceased  to  be  in 
force  when  Louisiana  became  a  State,  and  dis- 
missed the  case  for  want  ot  jurisdiction.  This 
opinion  is,  indeed,  confined  to  the  territory  in 
which  tlie  case  arose.  But  it  is  evident  that 
the  ordinance  cannot  be  in  force  in  the  States 
fonned  in  the  northwestern  territory,  and  at 
the  same  time  not  in  force  in  the  States  formed 
in  the  southwestern  territory,  to  which  it  was 
extended  by  the  present  government.  For  the 
ordinances  and  pledges  of  the  Congress  of  the 
old  confederation  cannot  be  more  enduring  and 
obligatory  thnn  those  of  the  new  government; 
nor  can  there  be  any  reason  for  giving  a  differ- 
ent interpretation  to  the  same  words  used  in 
similar  instriinienls.  bi^raiise  the  one  is  by  the 
old  confederation  and  the  other  by  thu  present 
government,  .^nd  u  lirn  it  is  deeiaed  ti^t  this 
ordinance  is  not  in  force  in  Jyini.-^iana,  it  fol- 
loH'B  that  it  cannot  t>e  in  force  in  Oliio. 

But  the  wliolc  rguestion  upon  the  Ordinanee 

of  1787,  and  the  actfl  of  Congress  extending  it 

I  to  otlier  territory  afterwards  acquired,  waa 
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csrefnlly  eonaidercd  in  Pollard  y.  Hagan,  3 
How.  212.     n»e  anbject  ia  fully  examined   '- 
the    opinion    pronounced    in    that    case,    w 
which  we  concur;   and  it  is  suBicient  now 
refer  to  the  reasoning  and  principles  by  which 
that  judgment  is  maintained,  without  enteri 
again  upon  a  full  esantination  of  the  queatii 
Indeed,   it  is  impoaaible  to   look  at  the   i 
articles  which  are  auppoBcd,  in  the  argume 
to  be  still  in  force,  wiUiout  seeing  at  once  that 
many  of  the  provisions  contained  in  them  are 
inconsistent    with    the    present    Constitution. 
And  if  they  could  be  regarded  as  yet  in  opera- 
96*]  tion  in  the  States  formed  within  the  'lim- 
its of  the  northwestern  territory,  it  would  place 
them  in  an  interior  condition  aa  compared  with 
the   other   States,   and  subject   their   domestic 
institution!  and  municipal  regulations  to  the 
constant  supervision  and  control  of  this  court. 
The  Constitution  was,  in  the  language  of  the 
ordinance,  "adopted  by  common  consent,"  and 
the  people  of  the  territories  must  necessarily  b« 
regarded  as  parties  to  it,  and  bound  by  it,  and 
'  entitled  to  its  benellts,  as  well  as  the  people  of 
the  then   existing   States.     It  became  the  su- 
preme law  throughout  the  United  States.     And 
so  far  as  any  obligations  of  good  faith  had  been 
previously  incurred  by  the  ordinance,  they  were 
faithfully  carried  into  execution  by  the  power 
and  authority  of  the  new  government. 

In  fact,  when  the  Constitution  was  adopted, 
the  settlement  of  that  vast  territory  was  hardly 
l>egiini  and  the  people  who  filled  it,  and  formed 
the  great  and  populous  States  that  now  cover 
it,  became  inhabitants  of  the  territory  after  the 
Constitution  was  adopted;  and  migrated  upon 
the  faith  that  its  protection  and  benefitB  would 
be  extended  to  them,  and  that  they  would  in 
due  time,  according  to  its  proviaiona  and  spir- 
it, be  admitted  into  the  Union  upon  an  equal 
footing  with  the  old  States.  For  the  new  gov- 
I'mment  secured  to  them  all  the  public  rights 
.if  navigation  and  commerce  which  the  ordi- 
nance did  or  could  provide  for;  and  moreover 
■'xtended  to  them  when  they  should  become 
States  much  greater  power  over  their  munici- 
|ial  regulations  and  domestic  concerns  than  the 
I'oDfede ration  had  agreed  to  concede.  The  six 
iirticles,  said  to  be  perpetual  aa  a  compact,  are 
not  made  a  part  of  tlie  new  Constitution.  They 
icrtainly  are  not  superior  and  paramount  to' 
the  Constitution,  and  cannot  confer  power  and 
'Urisdiction  upon  this  court.  The  whole  judi- 
cial authority  of  the  courts  of  the  United  States 
i.4  derived  (rom  the  Constitution  itself,  and  the 
laws  made  under  it. 

It  is  undoubtedly  true,  that  most  of  the  ma. 
tcrial  provisions  and  principles  of  these  six  ar- 
ticles, not  inconsistent  with  the  Constitution 
of  the  United  States,  have  been  the  established 
law  within  this  territory  ever  since  the  ordi- 
nance was  passed;  and  hence  the  ordinance  it- 
self is  sometimes  spoken  of  aa  still  in  force. 
Kut  these  provisions  owed  their  legal  validity 
nnd  force,  after  the  Constitution  was  adopted 
and  while  the  territorial  government  continued, 
to  the  Act  of  Congas  of  August  7,  1T8&,  which 
adopted  and  continued  the  Ordinance  of  17S7, 
and  carried  its  provisions  into  execution,  with 
some  modifications,  which  were  necessary  to 
adapt  its  form  of  government  to  the  new  Con- 
stitution. And  in  the  States  since  formed  in 
tb»  territoiy,  these  provisions,  so  far  ai  they 
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have  been  preserved,  owe  their  valldi^  and 
authority  to  the  Constitution  of  the  United 
'States,  and  the  constitutions  and  laws  1*97 
of  the  respective  States,  and  not  to  the  author- 
ity of  the  ordinance  of  the  old  confederation. 
As  we  have  already  said,  it  ceased  to  be  in 
force  upon  the  adoption  of  the  Constitution, 
and  cannot  now  be  the  source  of  jurisdiction  of 
any  description  In  this  court. 

In  every  view  of  the  subject,  therefore,  this 
court  has  no  jurisdiction  of  the  case,  and  the 
writ  of  error  must  on  that  ground  be  dismissed. 

Mr.  Justice  HcLeao: 

I  agree  tfiat  there  ia  no  jurisdiction  in  this 
case,  and  that  it  must  be  dismissed. 

The  plaintiffs  obtained  this  writ  of  error  to 
reverse  a  judgment  of  the  Court  of  Appeals  of 
Kentucky,  which  affirmed  the  judgment  of  the 
inferior  court,  in  which  Graham  obtained  a 
verdict  and  judgment  against  the  defendants 
below  for  three  thousand  dollars,  on  the  ground 
that  three  of  the  servants  of  the  plaintiff  had  ,- 
been  conveyed  from  Louisville,  Kentuckyy-to 
Cincinnati,  in  the  steamboat  of  defendanti^  by 
which  means  they  escaped,  and  the  .plaintiff 
lost  their  services. 

The  defendants  set  up  in  their  defense  the 
Ordinance  of  1787,  for  the  government  of  the 
northwestern  territory,  which  prohibited  slav- 
ery in  the  sixth  article  of  the  compact,  and 
which  was  declared  "to  be  unalterable  unless  by 
common  consent."  The  defendants  allege  that, 
with  the  permission  of  Graham,  the  slaves  had 
been  permitted  to  visit  Ohio  and  Indiana  as 
musicians,  hy  which  they  were  entitled  to  their 
freedom;  although  they  had  returned  volunta- 
rily to  their  master,  in  Kentucky.  And  the 
right  to  their  freedom  was  asserted  under  the 
ordinance,  which,  it  is  insisted,  brings  the  case 
within  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789,  and  gives  jurisdiction  to  this  court. 

The  provision  of  the  ordinance  in  regard  to 
slavery  was  incorporated  into  the  constitution 
of  Ohio,  which  received  the  sanction  of  Congress 
when  the  State  was  admitted  into  the  Union. 
The  constitution  of  the  State,  having  thus  re- 
ceived the  consent  of  the  original  parties  to  the 
compact,  must  be  considered,  in  regard  to  the 
prohibition  of  slavery,  as  substituted  for  the 
ordinance,  and  consequently  all  questions  of 
freedom  must  arise  under  the  constitution,  and 
not  under  the  ordinance. 

This,  in  my  judgment,  deciiiea  the  question 
of  jurisdiction,  which  is  the  only  question  tie- 
fore  us.  And  anything  that  is  said  in  the  opin- 
ion of  the  court,  in  relation  to  the  ordinance 
beyond  tiiis,  is  not  in  the  case,  and  is,  conse- 
quently, extrajudicial. 

•Mr.  Justice  Cairon;  [•»8 

The  ordinance  of  1787  provides  that  the  six 
articles  contained  in  it  shall  be  unalterable,  and 
remain  a  compact  between  the  original  States 
and  the  people  of  the  northwestern  territory, 
"unless  altered  by  common  consent." 

1.  The  sixth  article  declares,  that  slavery 
shall  be  prohibited.  2.  And  that  abscondin': 
slaves  there  found  shall  be  surrendered  to  their 

The  constitution  of  Ohio  incorporates  thr 
first  part  of  the  sixth  article,  but  leaves  out  the 
second  part.    The  State  constitution  having  re- 
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ceived  tbe  smBction  of  Con^eM,  the  alteration 
was  made  by  commoit  consent,  sa  this  waa  the 
mode  of  consent  contemptBted  bv  the  compact: 
that  ia  to  saj,  b;  the  States  in  Conffress  assem- 
bled, whether  under  the  confederation  or  prea- 
eut  Constitution.  This  being  an  "engagoiteitt 
entered  into"  before  the  adoption  of  the  Consti- 
tution, was  equally  binding  on  the  one  Coneress 
as  the  other,  according  to  the  sixth  article  of 
the  new  Constitution;  and  the  new  Congresa, 
equally  with  the  former  one,  had  power  to  con- 
sent to  alterations.  The  power  to  altar  neces- 
sarily iovolves  the  power  to  annul,  or  to  sus- 
pend; and  when  the  State  constitution  of  Ohio 
was  assented  to  by  Congrcu,  the  article  stood 
■nspended,  or  abolished,  as  an  engagement 
among  the  States,  and  can  now  only  be  recog- 
nized as  part  of  the  organic  State  law.  And  as 
this  law  IB  drawn  in  question  here,  no  jurisdic- 
tion exists  to  examine  the  State  decision. 

But  in  regard  to  parts  of  the  other  five  arti- 
cles, I  am  unwilling  to  express  an;  opinion,  as 
no  part  of  either  is  in  any  degree  involved  in 
this  controversy. 

The  fourth  article  secured  the  free  navi^tioD 
of  the  waters  leading  into  the  rivers  Mississippi 
and  St.  Lawrence,  and  the  carrying  places  be- 
tween them,  as  common  highways;  and  ex- 
empted them  from  tax,  impost,  or  duty.  The 
mouths  of  the  two  great  rivers  were  in  posses- 
sion of  foreign  powers,  and  closed  to  our  com- 
merce, at  the  date  of  the  ordinance  and  Con- 
■titntion;  and  therefore  it  was  more  necessary 


.  Lawrence  could  he  reached  from  the  great 
lakes,  and  back  and  forth  either  way.  Some 
of  these  tributary  river*  and  the  carrying 
places,  it  was  known,  would  fall  into  a  single 
new  State,  as  contemplated  by  the  ordinance. 
This  is  true  of  every  carrying  place,  and  is 
equally  true  as  respects  most  of  the  rivers  lead- 
ing to  the  carrying  places:  and  as  Congress  ha^l 
only  power  given  by  the  new  Constitution  "to 
regulate  commerce  among  the  States,"  it  is  a 
question  now  unsettled,  whether  such  inland 
89']  rivers  and  carrying  'places  could  be  reg- 
ulated, where  the  navigation  and  carrying 
places  began  and  ended  in  a  single  State. 

For  thirty  years,  the  State  courts  within  the 
territory  ceded  by  Virginia  have  held  this  part 
of  the  fourth  article  to  be  in  force,  and  binding 
on  them  respectively;  and  I  feel  unwilling  tu 
disturb  this  wholesome  course  of  decision, 
which  is  BO  conservative  to  the  rights  of  others, 
in  a  case  where  the  fourth  article  is  in  no  wise 
involved,  and  when  our  opinion  might  be  disre- 
garded by  the  State  courts  as  obiter,  and  a 
dictum  uncalled  for.  When  the  question  arises 
here  on  the  fourth  article,  it  is  desired  by  me, 
that  no  such  embarrassment  should  be  imposed 
on  this  court  as  necessarily  must  be  by  now 
passing  judgment  on  the  force  of  the  fourth 
article,  and  pronounoing  that  it  stuid  super- 
seded and  annulled. 

Ordar. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Court  of  Appeals 
iar  the  State  of  Kentucky,  and  waa  argued  by 
counsel;  on  consideration  whereof,  it  is  bow 
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here  ordered  and  adjudged  by  this  court,  that 
this  canse  be,  and  the  same  is  haieby  dismissed 
for  the  want  of  jurisdiction. 


JAMES  0.  WILSON,  AppeHant, 
GBOBQE  A.  SANDFORD  and  Robert  Q.  Mua- 


Appeal — an  equity  action  to  set  aside  assig 
ment  of  patent  right  where  amount  in  d 
pute  la  less  than  $2,000,  not  covered  by  t 
ception  to  the  rule. 


0  tbausand  dollars. 


^  But  a  bill  tiled  on  the  eqnlt;  side  of  the  Circuit 


upon  the  cround 


thouund  dollars,   thl*  court   has   do  JurlBdlctton 


THIS  was  an  appeal  from  the  Circnit  Conit 
of  the  United  States  for  the  Distriet  of 
Louisiana. 

The  appellant  bad  filed  his  bill  in  the  court 
below,  setting  forth  a  patent  to  William  Wood- 
worth,  dated  December  2Tth,  I82S,  for  a  plan- 
ing machine;  also  an  extension,  in  1842,  of 
said  patent  for  seven  years,  granted  to  William 
W.  Woodworth,  administrator  of  the  patentee; 
an  assignment  of  all  right  and  interest  in  said 
extended  patent  throughout  the  United  States 
(except  Vermont)  to  complainant,  Wilson;  and 
a  license  from  Wilson  to  the  defendants  ta  use 
one  machine  upon  payment  *o[  $1,400,  ["100 
as  follows,  viz.,  $2fiO  in  cosh,  and  the  ronain- 
der  in  nine,  twelve,  eighteen,  and  twenty-four 
months,  for  which  promissory  notes  were  given, 
dated  23d  April,  1S45,  one  for  $150,  and  four 
for   $250   each. 

The  license  was  made  an  exhibit  in  the  case, 
which,  after  setting  forth  the  consideration  of 
$1,400  above  mentioned,  and  the  promissoiy 
notes  for  part  thereof,  contained  the  follow* 
ing  provisions:  "And  if  said  notes,  or  either 
of  thpm,  be  not  punctually  paid  upon  the  ma- 
turity thereof,  then  all  and  singular  the  rights 
hereby  granted  arc  to  revert  to  the  said  Wilson. 
who  shall  be  re-inveated  in  the  same  manner  aa 
if  this  license  had  not  been  madp," 

The  first  two  of  said  notes  were  not  paid 
when  they  fell  due,  payment  having  been  de- 
manded and  refused  before  the  filing  of  the 
bill.  The  bill  further  insisted,  that  the  license 
was  forfeited  by  the  failure  to  pay  the  notea, 
and  that  tlte  licenaer  wa*  fully  re-inve*ted  at 


Nora. — JarladlcUoa  of  U.  ■•  Bupreme  Court  de- 
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law,  mud  bt  equity,  with  all  his  original  rights. 
lliat  the  defendants,  never  tbel  ess,  were  using 
the  machitw,  and  thtia  were  infringing  the  pat- 
ent Prayer  for  an  injunction,  pendent*  lite, 
for  mn  account  of  proflte  since  the  fo^f(^itu^p 
of  the  license,  for  a  perpetual  injunction,  for 
a  re-investiture  of  title  in  complainant,  and  for 
other  and  farther  relief. 

The  defendants  demurred  to  the  whole  bill, 
and  also  (saving  their  demurrer)  answered  the 
whole  bill.  They  admitted  all  the  facts  alleged  ; 
and  averred,  on  their  part,  that  the  contract 
aet  forth  in  the  bill  had  been  modified  and  va- 
ried by  a  new  contract,  which  the  complainant 
had  broken,  and  that  the  respondent,  being  in 
the  lawful  use  of  a  planing  machine  at  the  ex- 
piration of  the  patent,  had  the  right  to  use 
■ucb  machine  without  license,  and  con8e<juentl; 
that  the  notea  were  without  consideration- 
There  was  a  general  replication,  and  the 
cause  was  heard  first  on  bill  and  demurrer, 
and  afterwards  (the  demurrer  baring  been 
overruled)  on  bill,  answer,  and  replication. 
Whereupon  the  bill  was  dismissed,  with  costs, 
and  an  appeal  to  this  court  taken. 

The  cause  was  argued  hj  iir.  Seward  for  the 
appellant,  no  counsel  appearing  for  the  appel- 
lee*. As,  however,  the  appeal  was  dismissed 
for  want  of  jurisdiction,  the  argument  of  Mr. 
Seward,  which  was  wholly  upon  the  merits,  is 
■ot  inserted. 


Hr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  bill  in  this  case  was  filed  by  the  appel- 
lant against  the  appellees  in  the  Circuit  Court 
of  the  United  Btatea  for  the  District  of  LouiSi- 

lOl*]  "The  object  of  the  bill  was  to  set 
aside  a  contract  made  by  the  appellant  with  the 
appellees,  by  which  he  bad  granted  tbem  per- 
mission to  n»e,  or  rend  to  others  to  be  used, 
one  of  Woodworth's  planing  machines,  in  the 
dtiea  of  New  Orleans  and  ^fayette;  and  also 
to  obtain  an  injunction  against  the  further  use 
of  the  machine,  upon  the  ground  that  it  was 
an  infringement  of  hia  patent  rights.  The  ap- 
pelant states  that  he  was  the  assignee  of  the 
monopoly  in  that  district  of  country,  and  that 
the  contract  which  he  had  made  with  the  ap- 
pellees had  been  forfeited  by  their  refusal  to 
comply  with  its  conditions.  The  license  in 
qnestion  was  sold  for  fourteen  hundred  dollars, 

ypart  of  which,  the  bill  admits,  had  been 
d.  The  oontract  is  exhibited  with  the  bill, 
but  it  is  not  necessary  in  this  opinion  to  set  out 
more  particularly  its  provisions. 

The  appellees  demurred  to  the  bill,  and  at 
the  final  bearing  the  demurrer  was  sustained, 
and  the  hill  dismissed.  And  the  case  is  brought 
here  by  an  appeal  from  that  decree. 

The  matter  in  controversy  between  the  par- 
ties arises  upon  this  contract,  and  it  does  not 
appear  that  the  som  in  dispute  exceeds  two 
thonsand  dollars.  On  the  contrary,  the  bill 
and  contract  exhibited  with  it  show  that  it  is 
below  that  snm.  An  appeal,  therefore,  cannot 
bo  taken  from  the  decree  of  the  Circuit  Court, 
nnlcB  it  is  authorised  by  the  last  clause  in  the 
nrenteenth  section  of  the  Act  of  1836. 

The  sectioa  lelerred  ta>  after  giving  the 
ISIi.  ed. 


right  to  a  writ  of  error  or  appeal  in  coses  ant- 
ing under  that  law,  in  the  same  manner  and 
under  the  same  circumstances  as  provided  by 
law  in  other  cases,  adds  the  following  provi- 
sion; "And  in  all  other  cases  in  which  the 
court  shall  deem  it  reasonable  to  allow  the-  ' 
same."  Th^  words  "in  all  other  eases"  evi- 
dently refer  to  the  description  of  cases  provided 
for  in  that  section,  and  where  the  matter  in 
dispute  is  below  two  thousand  dollars.  In  such 
suits,  no  appeal  could  be  allowed  but  for  this 
provision. 

The  cases  specified  in  tbe  section  in  qnestioD 
are,  "all  actions,  suits,  controversies  on  casi'ii 
arising  under  any  law  of  the  United  Statps, 
;»ranting  or  confirming  to  inventors  the  exchi- 
aive  ri^t  to  their  inventions  or  discoveries." 
The  right  of  appeal  to  this  court  is  confined  to 
cases  of  this  description,  when  the  sum  in  dis- 
pute is  below  two  thousand  dollars.  And  the- 
peculiar  privilege  given  to  this  class  of  cases  was 
intended  to  secure  uniformity  of  decision  in  the 
construction  of  the  act  of  Congress  in  relation 
to  patents. 

Now,  the  dispute  in  this  case  does  not  arise* 
under  any  Act  of  Congress;  nor  does  the  deci- 
sibn  depend  upon  the  constrtction  of  any  law 
in  relation  to  patents.  It  arises  out  of  the  con- 
tract stated  in  the  bill ;  and  there  is  no  act  of 
Congress  providing  *for  or  regulating  ['102 
contracts  of  this  kind.  The  rights  of  the  par- 
ties depend  altogether  upon  common  law  and 
equity  principles.  The  object  of  the  bill  is  to- 
have  this  contract  set  aside  and  declared  to  bo 
forfeited;  and  the  prayer  is,  "that  the  appel- 
lant's re -investiture  of  title  to  the  license  grant- 
ed to  the  appellees,  by  reason  of  the  forfeiture- 
of  the  contract,  may  be  sanctioned  by  the 
court,"  and  for  an  injunction.  But  the  injunc- 
tion he  asks  for  is  to  be  tbe  consequence  of  the- 
decree  of  the  court  sanctioning  the  forfeiture. 
He  alleges  no  ground  for  an  injunction  unless 
the  contract  is  set  aside.  And  if  the  case  made 
in  the  bill  was  a  fit  one  for  relief  in  equity,  it 
is  very  clear  that  whether  the  contract  ought  to* 
be  declared  forfeited  or  not,  in  a  court  of  chan- 
cery, depended  altogether  upon  the  rules  and 
principles  of  equity  and  in  no  degree  what- 
ever upon  any  act  of  Congress  concerning  pat- 
ent rights.  And  whenever  a  contract  is  made 
in  relation  to  them,  which  is  not  provided  for 
and  regulated  by  Congress,  the  parties,  if  any 
dispute  arises,  stand  upon  the  same  ground 
wiui  other  litigants  as  to  the  right  of  appeal : 
and  the  decree  of  tbe  Circuit  Court  cannot  be 
revised  here,  unless  the  matter  in  dispute  ex- 
ceeds two  thousand  dollars. 

This  appeal,  therefore,  must  be  dismissed  for 
want  of  jurisdiction. 


This  cause  come  on  to  he  heard  on  the  tran- 
script of  the  record  from  the  Ciicuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel,  on  consideration 
wliereof,  it  13  now  here  ordered,  adjudged  and 
detreed  by  this  court,  that  this  cause  be,  and 
thp  inmp  IB  hereby  dismissed,  for  the  want  tt 
jurisdiction.  ,  , 
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ALFRED  C.  DOWNS,  PUintiff  in  Error, 

JOSEPH  KI8SAM. 

Inetructions  lo  jury — fraud — creditor  inaj  sub- 
ject mortgag&d  property  to  paj'ment  of  his 
debt. 


mortgage.   It  was  a  circumstance 
jury    mlKnt   preaame  fraud."    this 

Anv  creditor  may  pay  the  morlEBRe  (tel)t  and 
iirocfed  asalnst  the  propertj;  or  he  may  subject 
it  to  the  piymeut  of  his  deht  by  other  modes  of 
proceeding. 

T  N  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Soutliem  District  of  Missis- 
sippi. 

A  writ  of  fieri  facias  issued  on  the  6th  of 
103*]  January,  1842,  *from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  hlisEissippi,  at  tlie  instance  of  Joseph  Ivis- 
snm  {the  defendant  in  error) ,  against  one  James 
J.  Chcwninf;,  for  $2,336.22,  besides  costs,  and 
was  levied  by  tM  marshal,  April  14th,  1842, 
on  negro  slaves  Nancy  and  her  child,  Milley 
and  her  child.  Viney  and  her  child,  Tempey 
and  her  child,  Mary,  Louisa,  Juliana,  and  Char- 
lotte, as  tlie  property  of  the  said  Cliewning; 
•iiid  these  negroes  were  claimed  by  the  plaintilf 
in  error  as  his  property.  And  thereupon  the 
defendant  in  error,  by  plea,  averred  in  the  said 
Circuit  Court,  that  the  said  slaves,  at  the  time, 
etc.,  were  the  property  of  the  said  Chewning, 
and  upon  this  plea  issue  was  tendered  and 
joined  between  the  deFendant  in  error  and  the 
plaintiff  in  error.  This  issue  was  tried  at  No- 
vember Term,  1948,  when  a  verdirt  passed  for 
the  defendant  in  error  as  to  all  the  slaves  ex- 
cept Juliana,  and  a  bill  ot  exceptions  was  ten- 
dered by  the  pinintilT  in  error;  and  upon  the 
judgment  rendered  upon  the  verdict,  this  writ 
of  error  is  brought. 

From  the  bill  of  exceptions,  the  case  appears 
to  have  l>een  this: 

On  the  trial  of  the  issue,  the  defendant  in 
error  produced  the  deposition  of  the  said 
Chcwning,  taken  by  consent  of  parties.  On  his 
examination,  the  counsel  for  the  plaintiff  in 
error  exhibited  to  the  witness  a  mortgaKe, 
marked  A,  made  by  him  to  the  Commercial 
and  Railroad  Bank  of  Vickaburg,  dated  31st 
December,  1830 ;  and  in  answer  to  questions 
pro|iosed  by  said  counsel,  he  deposed  that  he 
executed  the  mortgage  on  the  day  of  its  date; 
that  he  then  owed  tlie  bank  $130,000,  etc.;  that 
all  the  slaves  seized  under  the  execution  were 
embraced  in  the  mortgage  except  Juliana.  The 
counsel  also  exhibited  to  tlie  witness  inurtgageE 
made  by  him,  as  follows;  Oni!  to  Williatn  .M 
Real,  dated  7th  March,  1842,  and  marked  B; 
one  to  James  Cuddy,  dated  13tli  July,  1840 
and  marked  C;  one  to  F.  Sims,  dated  13tl 
July,  lti40,  and  marked  D;  one  to  the  ptaintlfl 
in  error,  dated  8th  Septemlier.  1341.  anc 
marked  U;  and  witness  deposed  to  the  cxecu 
Katlod.  I'lftilK  Dt  annlcnrr  to.  and  ai 


tion  ot  the  same  at  the  times  of  their  respeeti** 
lates;  that  some  of  the  slaves  in  controvenf 
were  embraced  in  each  of  the  said  mortgage*, 

ind  in  that  to  the  plaintiff  in  error,  all  except 
Juliana;  tliat  he  was  indebted  to  the  mort- 
^gees  respectively  In  the  sums  mentioned  in 
the  instrumeats;  that  all  the  slaves  in  contro- 
fersy,  except  Juliana,  were  on  December  31st, 
1830,  in  Carroll  Parish,  Louisiana,  and  bo  re- 
nained  until  removed  by  the  witness  into  Mis- 
iissippi,  in  March,  1842.  in  consequence  of  his 

fi-om  which  the     leaving  sold  his  lands  in  I>>uisiana. 

Instruction  was  The  mortgages  were  referred  to  in,  and  ae- 
ipanied,  the  deposition. 


•■Exhibit  A  recited  a  debt  evi 
f  a  promissory  note  bearing  e 


to    prior    Incui 

brancei.     See  note  to  10  L,. 
-       TogaUoi 


Ichlt 
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ideneed  [*1«4 
„  iven  date  with 
■tgage  for  $130,000,  to  be  paid  (as  pro- 
tided  in  the  mortgage)  in  yearly  instailmenti, 
3ne  of  $500,  and  nine  of  $13,888.88,  besidM 
accruing  interest. 

Exhibit  B  recited  a  debt  of  $7,470.60,  ooo- 
tracted  in  January  preceding. 

Exhibit  C  recited  a  debt  of  $1,200,  evidenced 
liy  notes  bearing  even  date  with  the  mortgage. 

Exhibit  D  recited  a  debt  of  Ke71.92,  evi- 
denced by  a  note  dated  four  days  preceding. 

Exhibit  E  was  made  to  indemnify  plaintiff 
in  error  as  surety  of  Chcwning,  on  an  adminis- 
tration bond  in  the  penal  sum  of  $50,000,  and 
also  to  secure  two  debts,  in  amount  $6,000. 

On  the  trial,  the  defendant  in  error,  having 
read  to  the  jury  the  whole  examination  ot  the 
witnesses  excepting  said  exhibits,  refused  to 
read  them  to  the  jury;  whereupon  the  counsel 
for  the  plninttlT  in  error  moved  the  court  to  ex- 
clude the  whole  deposition,  which  motion  was 
overruled,  and  the  counsel  excepted. 

The  said  counsel  then  read  to  the  jury  the 
said  exhibits,  as  evidence  for  the  plaintiff  in 
error,  and  produced  the  note  for  $130,000  re- 
cited in  Exhibit  A,  which  was  admitted  to  b« 
in  the  handwriting  of  Chewning. 

And  the  court,  on  the  prayer  of  the  defendant 
in  error,  gave  the  following  instructiona  to  the 
jury: 

Ist.  If  the  jury  find  that  any  one  of  the  mort- 
gages conveys  more  property  than  would  t« 
sutlicient  to  secure  the  debt  provided  for  is 
such  mortgage,  such  mortgage  is  fraudulent; 
that  is,  the  fact  of  more  property  being  con- 
veyed in  the  mortgage  than  was  necessary  to 
secure  the  debt  is  a  circumstance  from  which 
the  jury  may  presume  the  mortgage  waa  fraud- 
ulent. 

2d.  IE  a  mortgage  is  made  to  cover  mora 
property  than  is  sufficient  to  pay  the  debt  in- 
tended to  be  secured,  for  the  purpose  of  pr»- 
veiitinc  other  creditors  from  levying,  it  is 
fraudulent  and  void,  though  the  debt  intendeil 
to  be  secured  be  bona  tide;  that  is,  the  fact  of 
more  property  being  conveyed  than  waa  neces- 
sary to  secure  the  debt  is  a  circumstance  fnm 
which  the  jury  mav  infer  fraud. 

3d.  If  the  jury  believe  that  the  object  ol 
Chewning  was  to  hinder,  delay,  or  defraud  hi* 
bona  fide  creditors  by  the  execution  of  the  mort- 
gages, then  the  mortgages  are  void,  and  th« 
jury  should  Hud  for  the  plaintilT  in  the  exe- 
cution; but,  in  coming  to  your  conclusion  tm 
this  subject,  vou  must  recollect  that  Chewning 
the  defendant  in  the  execution,  was  autfaoriBsd 
to  prefer  one  of  his  creditors  to  another,  pnh 
vided  his  object  only  was  to  ena'ile  Bu«h  cni- 
Uoward  1«. 
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Hon  to  eoll«et  hti  debt;  lie  had  no  TiK^t, 
lOS*]  'in  enabling  one  creditor  to  collect 
bis  debt,  to  give  bim  control  of  an  amount  of 
property  much  larger  than  was  neceBaary  to 
pa;  the  debt. 

To  wbicb  ioatmctioiiB  the  plaintiff  in  error 
excepted. 

The  caae  was  ai^ed  by  Mr.  Crittenden,  At- 
torney-General, and  Mr.  Lawrence  for  the 
plaintia  in  error,  and  bj  Mr.  Key  for  the  de- 
fendant in  error. 

On  the  part  of  the  plaintift  In  error,  it  was 
insisted  that  the  court  below  erred  in  not  re- 
quiring the  defendant  in  error  to  read  the  mort- 
gages referred  lo  in,  and  forming  part  of,  the 
deposition  of  Chewning.  If  it  was  competent 
for  the  defendant  in  error  to  decline  reading  the 
interrogatories  put  to  the  witness  by  the  pli 
tiff  in  error,  and  compel  the  plaintiff  in  erro 
read  them  and  the  answers  himself,  yet,  haying 
read  the  interrogatories  and  the  answers  refer- 
ring to  the  mortgagee,  he  was  bound  also  to 
read  the  morttroges  as  forming  part  of  the  an- 
swers; unless  a  party  is  at  liberty  to  read  part 
of  an  answer  to  a  question,  and  refuse  to  read 
the  residue,  both  parts  being  pertinent  and  ad- 
mis.'iible  evidence;  which  it  is  submitted  cannot 

As  to  the  fnstmctioDS  given  to  the  Jury,  It 
was  inaisted — 

1st.  That  the  three  Instructions  were  alto- 
gether erroneous,  because  there  was  no  evi- 
dence in  the  cause  tending  in  law  to  show  that 
the  property  mortgaged  was  more  than  suffi- 
dent  to  secure  the  debt  specified  in  any  one  of 
the  mortgages,  and  therefore  the  question  as  tu 
the  value  of  the  property  in  comparison  with 
the  amount  of  the  debts  could  not  be  rightfully 
Biibmitled  to  the  jury;  and  also  because  there 
was  no  evidence  that  before  or  at  the  time  of 
making  the  mortgage  of  Slat  December,  193y 
(Exhibit  A),  Chewning  owed  any  debt  besides 
that  secured  by  that  mortgage. 

2d.  That  the  position  assumed  in  the  first  in- 
struction, to  wit,  if  any  one  of  the  mortgages 
conveyed  more  property  than  sufficient  to  ae- 
ctiro  the  debt,  the  jury  might  presume  the 
mortgage  fraudulent,  is  not  law,  either  as  a 
general  proposition  or  as  applied  to  this  case. 
For  first,  it  assumes  that  any  excess  of  value, 
however  small,  raises  a  presumption  of  fraud: 
wbieh  is  not  in  any  caae  true,  it  being  always 
necessary  that  there  be  a  gross  or  large  excess, 
not  to  be  accounted  for  by  the  just  care  of  a 
prudent  man,  to  guard  against  all  probable  con- 
tii^^ncies.  Again,  it  does  not  distinguish  l)e- 
tween  general  or  particular  assignments  by  the 
debtor  for  creditors,  and  a  mortgage  to  a  par- 
ticular creditor,  or  a  deed  of  assignment  1o 
which  ti  creditor  is  a  party  for  securing  his 
106*]  debt;  the  rule  as  to  excess,  *if  applying 
at  all  in  the  terms  used  by  the  judge,  only  ap- 
plying to  the  former,  and  not  to  the  latter 
elaasea  of  securities.  Third,  it  does  not  distin- 
guish between  a  mortgage  voluntarily  made  for 
securing  a  pre-existing  debt  contracted  upon  the 
faith  of  the  debtor's  personal  ability  only,  and 
a  mortgage  taiien  at  the  time  of  making  a  debt, 
as  part  of  the  security  originally  contracted  for, 
the  note  or  i>ond  bearing  even  date  with  the 
mortgage,  and  forming  with  it  one  Bsaiinincc. 
or  a  mortgage  given  for  a  pre-existing  debt 
npon  sonie  new  consideraUon  moving  from  the 
IS  Zb  ed. 


poslti..  _ 
instruction  has  no  application. 

And  in  support  of  these  objections  it  was  ar- 
gued, that  every  mortgagee  is  a  purchaser  of 
the  thing  mortgaged  so  far  as  his  interest  ex- 
tcnda;  that  he  has  a  right  to  stipulate  for  any 
amount  of  property  to  be  mortgaged;  just  as  he 
may  demand  any  number  of  personal  sureties, 
and  no  inference  against  his  honesty  arises 
from  the  one  more  than  from  the  other;  and  if 
this  is  not  true  of  every  mortgage,  it  is  at  least 
true  where  the  mortgage  is  taken  simultaneous- 
ly with  the  advance  of  money  or  other  creation 
of  the  debt  as  part  of  the  contract;  and  also 
where,  for  a  former  debt,  a  mortgage  is  taken 
upon  a  new  consideration,  as,  for  example, 
giving  further  credit,  surrendering  other  secu- 
rities, etc.,  to  which  cases  the  rule  laid  down 
by  the  judge  docs  not  apply. 

The  following  authorities  were  relied  upon: 
Roberts  on  Fraud,  eh.  4,  see.  1,  particularly 
pages  371  to  375,  and  sec.  2,  page  429  to  the 
end;  Wheaton  v.  Sexton,  4  Wheat.  603,  Free- 
man  v.  Lewis,  5  Iredell,  91,  Wright  v.  BUnard, 
2  Brock.  311,  Fullenwider  v.  Roberts,  4  Dev, 
&  Bat.  278,  Goas  v.  Neale,  S  Moore.  19,  Pick- 
stock  V.  Lyster,  3  M.  A  S,  371,  Benton  ». 
Thomhill,  2  Marsh.  427,  7  Tenn.  149;  Dewey 
v.  Baynton,  6  East,  257,  Holdbird  v.  Ander- 
son, 5  T.  R.  235,  Riches  v.  Evans,  38  E,  C-  L. 
2(18;  9C.  &P.  640. 

3d.  As  to  the  second  instruction,  it  was  In- 
aisted, that  it  is  erroneous  for  the  reasons  given 
AS  to  the  first;  and  also  because  it  aaaumea  that 
an  intent  to  prevent  other  creditors  from  levy- 
ing is  per  se  fraudulent;  whereas  that  is  not 
true,  unless  that  be  the  only  or  at  least  the 
primary  intent.     And  if  the  object  is  to  give 


creditor  in  order  to   prefer  another, 
there  is  in  law  no  fraudulent  intent,  the  object 
being  wholly  lawful.     The  above-cited  author- 
ities were  relied  upon,  and  particularly  Mold- 
bird  V,  Anderson,  Fickatock  v.  Lyater,  fioss  v. 
Neale,    Benton    v.    Tliomhill,    and    Riches    v. 
and  also  Marbury  v.  Brooks,  7  Wheat- 
5611. 
4th-  It  was  also  insisted  that  the  third  in- 
ruction  is  erroneous,  'because  it  makes  ["107 
le   validity   of   the   mortgages   depend    solely 
upon  the  intent  of  Chewning,  without  reference 
to  the  knowledge  or  purpose  of  the  mortgagees; 
hereas,  all  tlie  mortgagees  being  purchasers, 
id  two  of  them  purchasers  in  the  strict  sense 
of  the  mortgage,  as  a  security  taken  sjmultane- 
th  tiie  creation  of   the  debt,  are   not 
affected  by  the  intent  of  tlie  mortgagor,  unless 
known   to   and    approved    or   aided    by    Cliem. 
And  also  because  the  instruction  rescinils  the 
mortgages,  if  it  was  any  part  of  Cheuning's 
■urpoac    to    hinder   or   delay   other   creditors, 
Ithough  his  chief  purpose  liad  been  to  prefer 
the  mortgagees;  and  the  hindering  or  delaying 
others  was  only  a  subordinate  purpose  as  neees- 
iompli^^h  the  leading  or  chief  design, 
ve   aiilliorities   were   relied   on,   and 
particularly  Wheaton  v.  Sexton;  and  also  the 
following:     Magniac    v.    Thimipson,    7     Peters, 
Harrison  v.  Trustees  of  Phillips  Academy, 
Mass.   456.  Bright  v.   Eggteston,   14  Mass. 
246,  Kittredge  v.  Sumner,  11  Pick.  60,  Foster 
'.  Hall,  18  Pick.  8" 

»4T 
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Hr.  Ktj,  for  ttie  defendant  in  error. 

The  points  presented  are,  first,  that  the  eonrt 
below  erred  in  not  excluding  certkin  erideDce; 
and,  second,  that  the  court  below  erred  in  its  in^ 

1.  The  evidence  which  it  is  thought  should 
haTe  been  excluded  is  the  depoaitioii  of  J.  J. 
Chewning. 

The  ground  npon  which  this  exclusion  !e 
contended  for  is,  that  the  plaintiff  below  read 
to  the  juT7  onl7  a  portion  of  said  deposition, 
and  refused  to  read  the  exhibits  A,  B,  C,  D, 
and  E.  It  will  be  perceived  that  the  deposition 
was  not  ex-parte;  it  was  talten  by  consent,  "to 
be  read  in  behalf  of  the  parties,  plaintiff  and 
defendant."  It  was  competent,  therefore,  for 
either  party  to  read  portions  of  said  deposition. 
The  entire  deposition  was  read  to  the  jury,  all 
the  interrogatories,  and  the  exhibits.  So,  if 
there  was  error  in  not  compelling  the  plaintiff 
below  to  read  such  exhibits,  such  error  was 
cured  when  the  said  exhibits  were  permitted  to 
be  read  to  the  jury  in  behalf  of  the  defendant. 

2.  It  is  thought  the  principles  of  law  appli- 
cable to  the  case,  and  contained  in  the  three  in- 
structions of  the  court  below,  are  erroneous. 

It  is  contended  for  the  defendant  in  error, 
that  said  instructions  are  correct  in  law,  and 
the  following  authorities  are  referred  to,  4 
Kent's  Com.  160;  2  lb.  612  to  &3S;  Powell  on 
Mortgages,  70  et  seq. ;  Hamilton  v.  Russel,  1 
Cranch,  309;  Edwards  v.  Harben,  3  Term  Kep. 
687;  Kyall  v.  Rowles,  1  Vea.  348;  Worseley  v. 
De  Mattos  and  Slader,  1  Burr.  4S7;  Alexander 
108*)  *v.  Deneal,  2  Munf.  341;  Clow  v.  Woods, 
6  Serg.  &  Rjiwle,  275;  Sturtevant  v.  Ballard, 
6  Johns.  337i  Crowinshield  v.  Eittridg^  7  Met. 
fi20. 

Mr.  Juatlee  Hcl.eau  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  before  us  the  judg- 
ment of  the  Circuit  Court,  held  by  the  District 
Judge  for  the  Southern  District  of  Mississippi. 

An  execution  having  been  levipd  on  certain 
slaves  as  the  property  of  one  James  J.  Chewn- 
ing,  at  the  instance  of  the  defendant  in  error, 
which  slaves  were  claimed  by  the  plaintiff  in 
error,  an  issue  was  joined,  under  the  laws  of 
Mississippi,  to  try  the  right  of  property.  On 
the  trial,  a  mortgage  was  given  in  evidence,  ex- 
ecuted by  Chewning  in  1839,  long  prior  to  the 
levy,  to  secure  to  the  Bailroad  Bank  of  Viclts- 
burg  a  debt  of  $130,000.  This  mortgage  em- 
braced all  the  slaves  levied  on,  except  one. 
Other  mortgages  were  given  in  evidence,  execu- 
ted by  Chewning,  to  secure  the  payment  of  sev- 
eral other  debts. 

On  the  trial,  the  Circuit  Court  instructed  the 
jury,  that  if  "any  one  of  the  mortgages  con- 
veyed more  property  than  would  be  aulRcient 
to  secure  the  debt  provided  for  in  the  mort- 
gage, such  mortgage  was  fraudulent,"  and  that 
the  fact  of  more  property  being  conveyed  as 
aforesaid  was  a  circumstance  from  which  the 
jury  might  presume  fraud. 

This  instruction  is  erroneous.  It  is  no  badge 
of  fraud  for  a  mortgage,  which  is  a  mere  se- 
curity, to  oover  more  property  than  will 
secure  the  debt  due.  Any  creditor  may  pay 
the  mortgage  debt,  and  pioceed  against  the 
property;  or  he  may  lubject  it  to  the  payment 
of  his  debt,  bj  other  ModM  of  proceeding. 
S48 


Order. 

This  caoM  came  on  to  be  heard  on  tlw  tna- 
script  of  the  record  from  the  Circuit  Conii  of 
the  United  States  for  the  Southern  District  o( 
liOsaissippi,  and  waa  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  onlercd 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  Is  hereby  reversed,  with  costs;  utd 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  wree- 
tions  to  award  a  venire  facias  de  novo. 


•JESSE   HOYT,    Plaintiff   In    Error,    ['l*! 

THE  UNITED  STATES. 

Coltpctor  of  customs— treasury  transcripts  u 
evidence  in  suit  against — acts  providing  ooo- 
pensation — allowed  share  in  fines,  penalties 
and  lorfeitures^not  allowed  com  '  ' 
drafts  of  Secretary  of  Treasury. 


When  treasury  transcripts  are 
iDder  the  Act  ol  Uarch  8,  ITST 
>12),  although  lh«<r  are  not  evld 


olFereil  In  evidcDct 
ence  ot  the  (nd^ 

mrM  ut  oOelsI 


Into  big  hands  out  of  uie  regalL.   ._ 

duty,  yet  they  are  bo  when  they  srlw  out  of  tbt 

afflclil   transaction   of  a   collector  with   lh«  tnas- 

snd  are  sabstanllal  copies  of  hU  quarterlj  re- 


indcrcd   in   purtusnes  of  law  and  t 

~  of  the  aecretary. 
ctbd scripts  need  not  contain  the  pai^ 
:pmB  In  each  quarterly  return ;  tt  b 
If   thty   state  the  agjti'enie  amount  sf 


lously  prosented 
-easury,  and  besn 
t  be  kDowa.   Ibei 


1  litigated  mnti 
I  the  aeconntlDc 
ly  them  lelactsif 
(ore.    to    the  dt- 


The 


limit   Ihe  annual    com  pen  sal  Ion   of   the  eol- 
to  ■  certain   sum.     This  limitation  Ineladss 
'9  as  u-rll   as  commlstiion. 
Act  of  I83B  (G  Stat,  at  I^rge.  Zfll)  nravldM 
--   --"— —   ihall    return    au    account    under 


oath  of  thesi 

ItnilU  the  compensation.  The  feei,  therefore,  can- 
not be  claimed  In  Bddlllon  to  the  compenaaHoa. 
m  the  case  In  question,  the  time  of  service  of  the 
collccior  wa>i  whilst  this  act  was  Id  force,  as  II 
was  extended  by  the  acts  of  ISSB.  ISIO.  and  1841, 
and  to  -M  March  of  that  lear. 

The  ads  above  mentioned  do  not  deprive  the  col- 
leclor  of  his  share  In  Soes.    pennltiea.   sod   forfd- 
"  ibare  In  addi- 


tion I> 


of   the   duties    up 

does  not  Include  a  elalm  to  a  part 
on    mercbandiae   which    has  bsea 

-eKed,    and    In    o 

whieh    the  ownei 

o"tl>e'  Xlle%.  Twe'r..' tor's; 
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the  merchandise  Itself.      In  ea» 

the    collector    is    entitled    to    a 

share    of    the    pi 

IhlDg  forfeited,   b 

ut   not  to  a  share  of  the  dntlei 

also.     Tbfst  are 

.   _  collector  entitled  to  a 

accepting  and  paying  drafts  drawn  upon  hiM  h* 
the  Treasury  Department.  The  Act  of  1790  mA 
It  hin  duly  to  receive  all  money  paid  for  dotica  aad 

ry  It  over  upon  the  order  of  the  anetT  aathorlaad 
direct  Ihe  payment:  and  the  eighteenth  seetlsB 
of  1*121!.  Knd  tl>»  Act  o^  IS.IB   (B  Stat 
340).   conlxin    llmllatlonii    which    tetVU 
Howvd  ft. 


EoiT  V.  The  United  8ia.tkb. 
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br  I«w. 

Tbe  collector  do«a  not  appear,  by  tbe  e*ldeDce, 
to  tUTc  Iieen  charged  twice  wltli  the  amount  of 
unascertalited  duties  at  tbe  Treasury  Departmeat, 
and.  therefore,  the  court  properly  refuaea  to  aub- 
nlt  the  polDt  to  tha  Jurj. 

''■''HIS  was  a  writ  of  error  to  the  C^cuit 
1  Court  of  the  United  BtatcB  for  the  South- 
am  District  of  New  York. 

The  United  Btatea  brought  an  action  of  as- 
aum^it  in  tbe  court  below  against  the  plain- 
tiff in  error.  Tbe  declaration  contained  four 
counts,  viz.,  for  money  tent  and  advanced,  for 
money  laid  out  and  expended,  for  money  had 
and  received  and  upon  an  account  stated.  The 
general  issue  was  pleaded  and  joinud.  The 
cause  came  on  for  trial  at  the  April  Term,  1S43, 
before  Ur.  Justice  Thompson  and  Judge  Betts, 
K3d  a  verdict  was  found  for  the  United  States, 
and  a  judgment  entered  upon  the  verdict  on 
tbe  Tth  of  Mar,  1^^,  for  S22l,083.39,  including 
damages,  costs,  and  charges.  A  bill  of  excep- 
tions was  taken  during  the  progress  of  the  trial 
110*]  which  was  signed  "by  Judge  Betts  on 
tbe  Mb  of  October,  1847,  Mr.  Justice  Thomp- 
son having  died  in  the  interval  between  tbP 
trial  of  the  cause  and  the  time  when  tbe  bill  of 
exceptions  was  signed.  The  writ  of  error  was 
atied  out  on  the  3d  of  February,  1847,  several 
months  before  the  signing  of  the  bill  of  excep- 

Upon  tbe  trial,  the  plaintiffs  below  intro- 
dooed  evidence  to  prove  that  tbe  defendant  was 
app<^ted  collector  of  the  port  and  district  of 
New  York,  on  the  2eth  d»7  of  March,  1838,  and 
that  be  ceased  to  be  such  collector  and  went  out 
of  oflSce  at  the  close  of  tbe  2d  day  of  March, 
ISilj  aitd  then  gave  in  evidence  certain  tran- 
scrij^  under  the  seal  of  the  Department  of  the 
Treaanr7  of  the  United  States,  and  thereupon 
rested  the  case  on  their  part.  These  transcripts 
are  intended  to  be  statements  made  up  by  the 
accounting  oflloers  of  the  Treasury  Depart- 
ment from  the  quarterly  accounts  rendered  by 
tbe  officer  with  whom  the  account  is  kept, 
•iter  an  examination  and  adjustment  of  such 
4]narterly  accounts,  and  the  allowance  or  dis- 
allowance of  the  several  items  contained  there- 
is. 

After  the  counsel  for  the  plaintiffs  below  had 
rested  their  case,  it  was  objected  on  the  part  of 
the  defendant  below,  that  the  said  plaintiffs  had 
not  sbowa  enough  to  entitle  them  to  rest  their 
-ease,  without  producing  other  evidence  in  aup- 
port  of  aaid  transcripts,  because, 

1.  Tbe  law  relating  to  treasury  transcripts, 
which,  under  some  circumstances,  gives  them 
tbe  effect  of  evidence,  does  not  apply  to  ac- 
counts of  the  description  contained  in  the  tran- 
scripts offered. 

2.  That,  in  order  to  constitute  the  transcripts 
legal  evidence,  thej  must  specify  the  particular 
itema  which  are  made  tbe  ground  of  claim, 
and  not  aggregated  itemsi  a  balance  which,  in 
the  ptesent  case,  makes  up  the  princiiJal  part 

-of  tiie  claim  contained  In  the  transcripts  of- 
fered. 

3.  That  the  statnt*  does  not  apply  to  collec- 
tions made  ob  acoomt  of  the  government,  but 

-to  money  advanced  by  it  to  public  agents. 

4.  When  the  gromid  of  claim  on  the  part  of 
the  government  arises,  not  out  of  payments  or 

^■dvaBoes  by  it,  bvi  out  of  accounts  rendered 
IS  Ih  ad. 
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by  a  public  agent  of  money  collected  for  the 
government,  the  accounts  themselves  must  be 

introduced  as  the  highest  evidence. 

Tbe  court  decided  that  the  transcripts  were 
in  conformity  to  the  statute,  and  were  legal 
evidence,  to  which  decision  the  counsel  for  the 
defendant  excepted. 

The  counsel  for  the  defendant  then  called 
upon  the  counsel  for  the  plaintiffs  for  the  orig- 
inal letters  from  the  defendant  to  the  First 
Auditor  and  Comptroller  of  the  Treasury,  un- 
der date  'of  the  30th  June,  1841,  which  ['lH 
accompanied  the  defendant's  last  quarterly  ac- 
count, and  the  same  not  being  produced,  the 
defendant,  among  other  matters  to  maintain 
the  issue  on  his  part,  introduced  and  read  in 
evidence  copies  of  said  letters,  in  the  words 
and   figures   following: 

"Custom-house,  New  York,  l 
June  30th,  1841. 

"Sir^ — Herewith  you  will  receive,  in  tl: 
packages,  the  accounts  of  the  customs  o  .  . 
district  from  the  Ist  of  January  to  the  2d  of 
March,  in  the  first  quarter  of  1S41,  as  per  ac- 
count current  and  memorandum  of  papers  in- 
closed, said  period  being  the  termination  of  my 
accounts  as  collector  of  the  district  of  New 
York.  The  account  current  is  prepared  by  the 
auditor  of  the  custom-house,  with  the  excep- 
tion of  the  item  of  commission  for  accepting 
and  paying  treasury  drafts,  which  I  have  di' 
rected  to  be  inserted;  this  account,  as  well  as 
other  accounts  heretofore  transmitted  to  the 
department,  has  been  prepared  in  the  auditor's 
office,  none  of  which  have  undergone  my  per- 
sonal examination,  they  having  been  signed  by 
me  when  presented. 

"This  account,  or  those  which  have  preceded 
it,  contains  some  radical  error  or  errors  to  a 
large  amount.  Where  the  errors  are  to  be 
found,  or  the  best  probable  mode  of  undertak- 
ing to  detect  them,  I  am  unable  at  this  moment 
to  determine,  but  request  that  a  thorough  ex- 
amination may  be  made  at  the  department, 
with  tbe  view  of  testing  the  accuracy  of  pres- 
ent and  past  accounts,  and  1  shall  direct  my 
efforts  to  discover  them  here. 

"At  the  time  of  the  passage  of  the  law  re- 
quiring all  money  received  on  deposit  for  un- 
ascertained duties  to  be  immediately  paid  into 
tbe  treasury,  I  received  a  circular  from  the  de- 
partment, containing  instructions  relative  to 
the  accounts  to  be  kept  under  that  law.  The 
circular  bears  date  the  13th  March,  1830,  and, 
alluding  to  an  account  for  excesses  of  deposits, 
contains  this  clause;  'This  account  has  no  con- 
nection, immediate  or  remote,  with  your  ac- 
count of  tbe  customs.' 

"The  amount  I  have  paid  to  the  merchants 
for  such  excesses,  and  have  also  credited  in  the 
accounts  of  the  customs  to  the  United  States, 
is  over  $109,000.  I  early  objected  to  this  credit, 
as  will  be  seen  by  my  letter  to  the  comptroller, 
under  date  of  the  14th  of  February,  1840,  and 
my  mind  has  never  been  satis&ed  with  the 
reasons  assigned  by  the  comptroller  in  his  let- 
ter of  April  11th,  1840,  for  the  clmnge  in  the  di- 
rection originally  given  by  the  circular  referred 
to.  I  most  earnestly  request  that  the  principle 
involved  in  this  question  may  be  carefully  ex- 
amined. 

'"The  balance  of  the  money  which  [*112 
was  paid  to  me  under  protest  amounts  to  tl8&,- 
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S7I.1T.  The  suitB  brought  for  the  recoverf  of 
the  BRine  kre  BKaiQBt  me  as  an  Individual,  for 
which  I  am  liable,  upon  the  recovery  of  judg- 
ments under  execution,  and  am  compe)1cd  to 
rely  upon  and  wait  for  the  juatice  of  the  gov- 
ernment for  protection  in  indemnification. 

"Very  respectfully,  your  obedient  servant, 

"J.  Hoyt,  Late  Collector. 
"To   J«Bse    Miller,   Eiq.,    Firat   Auditor,    etc." 
"Custom- house,  New  York,  I 
June  30th,  IB4I.        j 

"8ir — It  was  not  until  yesterday,  at  near 
three  o'clock,  that  I  procured  the  signature  of 
Mr.  Morgan,  my  successor  in  office,  to  the  ab- 
stracts of  bonds  delivered  by  me  to  him,  with- 
out which  my  Gnat  accounts  could  not  be  for- 
warded. I  send  them  to-day  to  the  First  Audi- 
tor of  the  Treasury,  with  a  letter,  a  copy  of 
which  I  now  inclose  to  you  as  tbe  head  of  tbe 
accounting  department  of  the  government.  I 
have  to  request  that  yon  will  be  so  good  as  to 
ftoknowledge  the  receipt  of  this  letter  with  its 
incloBure.  I  hope  by  the  time  the  first  auditor 
shall  have  examined  the  accounts  now  sent  hiui, 
that  you  will  have  had  leisure  to  loot;  at  my 
account  of  fines,  penalties,  and  forfeitures, 
about  which  I  wrote  you  some  months  since, 

"With  great  respect,  your  obedient  servant, 
"J.  Hoyt,  Late  Collector. 

"To   Walter   Forward,   Esq.,  Comptroller." 

The  counsel  for  the  defendant  here  called 
upon  the  counsel  for  the  plaintiffs,  in  pursu- 
ance of  notice  for  that  purpose  given,  for  the 
respective  quarterly  accounts  of  defendant, 
rendered  to  the  Treasury  Department  for  his 
whole  term  of  ofBce,  and  the  same  were  pro- 
duced and  read  Id  evidence  by  the  defendant. 

The  accounts  introduced  are  the  following, 
placed   in   the  following  order: 

1.  Tbe  third  quarter  account  of  1S3S. 

2.  The  first   quarter  account   of   1839. 

3.  The  second  quarter  account  of  1S39. 

4.  The  first  quarter  account  of  1S40,  includ- 
ing expenditures  for  lighthouse  on  Robbin's 
Reef. 

6.  Statement  of  fees  of  office  and  disburse- 
ment, for  the  year  1639. 

6.  Schedule  of  weekly  balances  to  credit  of 
treasurer. 

7.  Schedule  of  treasury  drafts  taken  up  by 
defendant. 

8.  Weekly  return  of  collector,  November  24th, 
1638. 

9.  J.  Hoyt's  account  with  treasurer,  Novem^ 
her  24th,  1833. 

10.  Weekly  return,  June  16th,  1S38. 
113*1  'These  accounts  are  too  voluminous 
to  be  inserted,  and  would  rather  perplex  than 
lead  to  an  understanding  of  the  points  dis- 
cussed by  the  counsel  and  decided  by  tbe  court. 
It  is  proper,  however,  to  state,  that  some  of  the 
items  credited  by  the  defendant  to  the  United 
States  were  for  unascertained  duties;  and  also, 
that  in  the  schedule  of  treasury  drafts  taken  xx\i 
at  the  custom-house.  New  York,  and  returned 
to  the  treasurer,  there  were  many  on  war  and 
navy  warrants. 

The  counsel  for  the  defendant  then  put  in 
evidence  certain  documents  referred  to  in  tbe 
quarterly  account  current  of  dcfendnnt,  benr- 
i.ig  date  tbe  31xt  day  of  March,  ISiS.  anil  par- 
ticularly tbe  abstract  of  bonds,  or  bond  books. 
purporting  to  represent  the  number  and  amount 
X50 


of  bonds  transferred  to  the  defendant  by  Sam- 
uel SwartwoBt,  the  former  collector. 

Witnesses  were  called  by  the  defendant,  wko 
testified  to  certain  errors  in  the  amount  of 
bonds  purporting  to  have  been  received  by  Mr. 
Hoyt  of  his  predecessor  in  office.  These  wit- 
neasea  stated  the  circumstances  under  which  the 
erron  were  discovered,  and  that  no  examina- 
tion was  made,  for  want  of  time,  of  any  of  the 
bonds,  except  those  received  from  Mr.  Swart- 
wouL  That  about  one  hundred  thousand  bond* 
were  taken  for  duties  by  Mr,  Hoyt,  while  in 
office,  and  the  time  it  would  take  to  test  the  ac- 
curacy of  these  bonds  would  be  very  great- 
That  the  bonds  transferred  to  Mr,  Hoyt  by  Mr. 
Swartwout  formed  about  one  tenth  part  of  tbe 
subject  of  bonds. 

In  the  further  progress  of  tbe  trial,  a  witness, 
Wm.  Moore,  was  called  for  the  defendant,  for 
the  purpose  of  showing  that  bonds  had  been 
abstracted  from  the  custom-house,  without  the 
knowledge  of  the  collector,  and  that  some  of 
them  had  found  their  way  to  Switzerland,  and 
that  the  witness,  as  one  of  a  commercial  house, 
had  paid  at  the  custom -liouse  three  several 
bonds  of  the  firm  of  E.  &,  G.  Fcbre  &,  Co.,  then 
in  Europe,  to  the  amount  of  $3,290,  who  bad 
become  possessed  of  the  same  without  having 
paid  them,  and  that,  long  after  such  possession, 
the  said  firm  directed  the  payment  to  be  made; 
and  it  was  made  by  the  bouse  to  which  witneaa 
belonged. 

The  counsel  for  the  plaintiff  objected  to  the 
testimony  of  this  witness,  and  the  court  aus- 
tained  the  objection,  and  the  counsel  for  the 
defendant  excepted. 

Testimony  was  introduced  on  the  patt  of  tlie 
defendant,  to  the  etiect  that  the  duties  of  the 
collector  were  such  that  he  could  not  make  a 
personal  examination  of  the  quarterly  accounts, 
but  signed  them  as  made  up  by  his  subordi- 
nates; that  the  defendant  had  no  personal 
agency  in  the  receipt  or  disbursement  of  the 
money  at  the  custom-house;  that  it  is  the 
•duty  of  the  naval  officer  to  examine  tbe  [*114 
accounts,  and  that  this  is  intended  as  a  check 
upon  the  collector's  accounts;  thata  the  amount 
of  duties  on  each  entry  is  ascertained  from  cal- 
culation, for  which  the  cashier  must  receive 
either  the  cash  or  a  bond;  that  the  entries  are 
scattered  through  the  impost  book  and  cash 
books,  and  that  it  would  take  a  long  time  to 
examine  all  the  entries;  that  the  quarterly  ac' 
counts  are  hut  results,  derived  from  a  mass  of 
particulars. 

The  record  contained  a  series  of  letters  from 
Mr.  Hoyt  to  the  Treasurer  of  the  United  Statei 
and  difi'erent  officers  of  the  Treasury  Depart- 
ment, in  which  he  frequently  complained  of 
tbe  rejection  of  particular  items  of  credit  in  his 
quarterly  aecounla,  sometimes  maintuinijig  a 
different  view  of  the  law  from  that  adopted  by 
the  dupjrtmcnt;  particularly  in  a  letter  dated 
14th  November,  1839,  to  L  N.  Barker,  where- 
in he  contends  that  he  is  entitled  by  law  to 
charge  fees  and  emoluments  for  the  whole  year 
1838,  though  be  did  not  enter  upon  tbe  duties 
of  his  office  till  the  29th  day  of  March  of  that 

ner  in  which  his  accounts  were  stated  at  tlw 

diTicp  for   the  defendant. 

After   which,  letters   Irum   Mr.   lliiyt  to  tlw 

first  comptroller,  dated  the  12th  and  22d  of  Do- 

Uoward  !•• 
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tember,  1842,  and  the  17th,  23th,  and  2dth  of 
.luQuary,  1843,  were  offered  in  evidence  for  the 
ilefeodant.  Upon  the  counsel  for  the  plaintiffs 
Msking  the  object  in  offering  said  letters,  and 
upon  being  informed  by  the  counsel  for  the  dt- 
fendant  that  alt  of  said  letters  related  to  the 
nOiTBJ  office  returns  under  the  circular  of  ISlli 
March,  1S30  (except  that  of  the  2uth  of  Janu- 
ary), and  that  the  object  was  to  show  that 
(here  nerc  no  copies  of  such  returns  on  file  in 
the  naval  oftice,  and  that  the  defendant  bad 
sought  eiplanation  from  the  comptroller,  in  the 
letter*  referred  to,  regarding  such  returns,  and 
had  received  no  answers  to  such  letters;  aud 
that  said  letter  of  the  25th  of  January  retatrd 
Lo  items  in  the  last  transcript,  in  regard  to 
which  liie  defendant  had  also  sought  informa- 
tion from  the  comptroller,  and  had  reecived  no 
reply:  the  counsel  for  the  plaintiffs  objected  to 
ihe  reading  of  said  letters,  and  the  court  de- 
cided the  objection  to  be  well  taken,  as  the 
defendant  wa«  not  bound  to  go  to  trial  with- 
out getting  the  explanation,  and  the  court 
would  not  have  compelled  him  so  to  do,  and  it 
was  therefore  a  waiver  of  his  right.  Wheteup' 
on  tbe  counsel  for  the  defendant  excepted  to 
sod  decision. 

It  was  admitted  that  defendant  had  received 
as  profit  on  a  storage  account,  while  he  was  in 
offiee,  the  sum  of  $30,000,  and  the  like  amount 
for  Ida  share  of  forfeiture^. 

It  appeared  by  the  accounts  connected  with 
IIK*]  the  treasury  •transcripts,  that  the  de- 
fendant had  given  three  bonds  to  the  United 
States,  one  dated  Uarch  22d,  1838,  one  dated 
30th  November,  1838,  and  one  dated  Uth  De- 
cember, 1839. 

The  court  below  requested  that  it  might  be 
furnished  with  a  statement  in  writing  of  the 
chuma  of  both  parties,  and  the  eounset  for  the 
respective  parties  introduced  and  laid  before 
the  court  and  jury  the  following  statements; 

The  plaintiffs'  counsel  furnished  to  the  court 
and  jury  a  statement  of  the  amount  of  balance 
as  struck  by  the  comptroller,  and  the  items  of 
the  account  rejected  by  tbe  comptroller,  as 
follows; 

Balance  of  aoeouut  as  certified,      |22S,295.00 

I.  Duties  claimed  as  forfeiture  for 
fourth  quarter,  1838,  and  first  and 
third  quarters  of   1839.     Allow  two 

thirds  the  amount  distributed Si74S.lG 

£.  Revenue  cutter  disburaementa, 
Lieutenants  Brushwood  and  Shat> 
tuck   TJK) 

3.  Overcharge  for  commiBsions,   . .  0.55 

4.  Revenue  cutter  disbursements, 
Lieutenant  Frazier  62.62 

5-  Amount  overcharged  for  ouirk- 
er's  expenses 2G4.'JT 

6.  Paid  Lieutenant  Shattuck   ....  6.0G 

7.  George    A.    Wasson   and   others,     l,51ti.;j3 

8.  Another   for  same   person    251.00 

5.  KxpeDses  paid  measurers  and 
gaugers  not  legal,  but  allowed  be- 
[AUBe  paid  under  order  of  Secretary 

of  Treasury   e,.543.4:i 

10.  Costs  paid  B.  F.   Butler 5,223.08 

II.  Costs  in  case  of  David  lladdeu 

^ind   others,    213,0J 

12.  Four  cases  v.  Hoyt  suspended,         17fi.O0 

13.  Overcharged  for  bonds  in  suit 
i^neelled  by  warrant  from  Secretary 

-'  "-nmiry,  1,203.45 


14.  Charged  in  first  quarter,  1841, 
expenses  of  Are  commission ers, 180.50 

15.  Emolument  claimed  for  1B3B. 
The  claim  is  for  whole  compen- 
sation for  part  of  the  year  ensuing,      1,063.84 

le.  Charged  by  him  for  fees,   38,212.71 

17.  Amuunt  overcharged  for  light- 
house  disbursements,    70.48 

Itl.  Commisbions  for  accepting  and 
paying   drafts    of   treasurer,    201,680.00 

IB.  Duty  on  goods  seized  tor  un- 
dervaluation, not  credited  or  ac- 
counted   for,    14,035.20 

The     defendant     introduced     the     following 
statement : 

•Amount  claimed  by  the  [*118 
United      States   for     official      tran- 
scripts,      $220,295.80 

Deduct  difference  in  commission 
consequent  on  other  differences...,  083.00 


Smith,  Thurgar  k  Co., 
twice  charged,   S       1,703.33 

Specific  errors  in  hooks,    33,953.87 

Specific  errors  in  quar- 
terly     accounts     current,  109,409.08 

Amount  actually  ex- 
pended in  public  business 
now  disputed  by  the  Unit- 
ed   States, 17,694.03 

Duties  part  of  forfei- 
ture,           19,784.45 

Fees  in  controversy, 
S1,0G3.84,     $38,212.71,      . .     37,270.55 

Balance  exclusive  of 
claim   for   commission,   . .       5,651.32 

226,332.60 

Against  the  apparent  balance  of  $5,661.32, 
Mr.  tloyt  claims  commissiaas,  $201,580.00. 

The  counsel  of  the  defendant  prayed  the 
court  ta  instruct  the  jury,  among  other  things, 
as  matters  of  law,  as  follows: 

1.  The  ofGcial  transcript  and  acconnts  cur- 
rent on  which  it  is  founded  are  only  prima  facie 
evidence  against  the  defendant,  and  do  not  pre- 
clude him  from  proving  that  tbey  do  not  ex- 
hibit the  true  state  of  his  liability  to  the  Unit- 
ed States. 

2.  The  defendant's  letter  of  30th  June,  1841, 
is  to  be  read  with,  and  as  a  part  of,  the  account 
current  by  which  it  was  accompanied,  and  he 
is  entitled  to  the  bene  St  of  its  contents  as  cou- 
temporaneous  qualifications  of  the  admissioDS 
and   statements    contained    in    the   accounts. 

3.  The  defendant  is  at  liberty  to  show  that 
the  accoiuits  were  prepared  upon  the  plan  of 
the  instructions  of  the  Treasury  Department, 
communicated  to  collector  under  tbe  act  of 
Congress  authorizing  the  department  to  regu- 
late  the   form   and   manner  of   keeping   tbeni. 

4.  He  is  at  liberty  to  show  how  far,  and  in 
what  particulars,  accounts  thus  kept  and  ren. 
dcred  exhibit  the  character  and  extent  of  his 
liability,  and  to  what  extent  they  answer,  and 
were   intended   to  answer,  collateral   purposes, 

5.  He  is  at  liberty  to  show  errors,  omlssluns, 
or  overcharges  in  the  accounts  rendered,  or  that 
iTilries  have  been  suppressed  or  untruly  made. 
L>r  that  he  is  charged  with  money  which  liaa 
been  wrongfully  withheld  by  Bu'box4\Tia.\.e*  Sa 
the  custom-house,  or  by  otiier  pcTBoua. 
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not   by   ordinary   vigilance   have  detected  and 
preTented. 

7.  In  defining  the  degree  of  vigilance  which 
U  to  be  deemed  ordinary  vigilance  within  this 
rul«,  the  jury  are  at  liberty  to  take  into  con- 
sideration the  testimony  aa  to  the  extent  and 
variety  of  the  details  of  the  duties  of  his  of- 
fice, and  the  difficulty  or  impossibility  of  per- 
sonal attention  on  his  part  to  the  details  of 
the    accounting    department    of    the    custom - 

8  To  the  proof  of  errors  In  detail,  the  de- 
fendant is  at  liberty  to  superadd  evidence  of 
errors  in  gro^a,  so  far  as  such  proof  may  tend 
to  show  that  the  defendant  ia  charged  with  a 
greater  amount  of  cash  than  he  nas  properly 
accountable  for. 

B.  If  the  defendant  has  proved,  to  the  satis- 
faction of  the  jury,  what  amount  of  money 
came  to  his  own  custody  or  possession  during 
hiB  whole  term  of  office,  and  has  discharged 
himself  of  this  amount,  by  proving  its  faith- 
fuT  and  appropriate  disbursement  for  account 
of  the  United  States,  this  testimony  may  be 
taken  into  consideration  by  the  jury,  oa  tend- 
ing to  prove  that  he  is  charged  with  more 
money  than  he  is  properly  accountable  for. 

10.  The  defendant  is,  in  this  respect,  enti- 
tled to  indulgent  and  favorable  consideration, 
OS  to  the  character  of  the  proof  of  errors  in 
the  accounts,  if  the  jury  believe  that,  by  the 
acts  or  omissions  of  others,  he  was  deprived  of 
the  intended  checks  and  means  of  testing  the 
accuracy  of  the  accounts  in  the  cash  returns, 
and  the  accounts  in  the  naval  office. 

11.  It  is  not  necessary  for  the  defendant  to 
prove  that  credit  was  claimed  at  the  Treasury 
Department  for  errors  now  shown  in  the  ac- 
counts, where  the  defense  operates  by  way  of 
traverse  denial,  or  impeachment  of  the  case  in 
chief  of  the  plaintilTs. 

12.  By  the  iDStnictions  of  the  Treagury  De- 
partment, and  course  of  buaincsa  under  them, 
as  to  the  retention  and  disbursement  of  ttie 
surplus  amounts  of  public  money  remaining 
with  the  defendant  as  the  banker  or  fiscal 
agent  of  the  government,  the  duties  performed 
and  responsibilities  assumed  by  him  are  eic- 
tra-ofQcial,  for  which  the  jury  may  allow  him 
such  reasonable  compensation  and  indemnity 
as  they  may  find  him  entitled  to  therefor. 

13.  The  fees  of  office,  under  the  Act  of  1799, 
sec.  2,  payable  by  persona  concerned  ia  trade 
and  navigation  to  the  collector  for  defined 
services,  and  not  forming  a  deduction  from 
invoices  of  the  United  States  in  bis  hands,  are 
not  embraced  in  the  term  "emolument,"  aa 
used  in  the  limitation  clauses  of  the  acts  of 
1802,  ch.  37,  and  1S22,  eh.  107;  and  conse- 
quently the  defendant  is  entitled  to  credit  for 
the  items  in  controversy  under  this  head. 
118*]  'U.  If  the  jury  believe  that  the  for- 
feited goods,  as  to  which  one  half  of  the 
amount  of  duties  is  in  controversy,  were  re- 
stored to  the  claimants  upon  a  stipulation  or 
bond  for  their  value,  estimated  as  &t  the  place 
of  export,  and  that  this  mode  of  estimating 
was  adopted  by  the  court,  on  the  ground  that 
the  amount  of  duties  constituted  a  part  of 
their  entire  value,  and  distribution  after  con- 
demnation ought,  in  law  and  in  equity,  to  be 
■ii2 


made  accordingly,  and  the  defendant  ifaonld 
receive  credit  for  the  amounts  in  controTeray 
under  thia  head. 

IS.  There  has  been  no  legal  evidence  in  sup- 
port of  the  claims  of  the  United  States,  aa  to 
the  items  under  this  head,  mentioned  in  the 
additional  or  supplemental  adjustment  of  28th 
December,  1S42. 

15.  After  the  unconditional  allowance  at  the 
Treasury  Department  of  credits  to  the  de- 
fendant in  official  adjustments  of  his  accounts, 
the  disallowance  and  rejection  of  the  same 
credits  by  the  accounting  officers  of  the  de- 
partment in  subsequent  adjustments  was  un- 
official, unauthorized,  and  irregular,  and  did 
not  constitute  legal  rescission  of  the  credit. 

17.  Similar  payments  afterwards  made  by 
the  defendant,  on  the  credit  of  these  allow- 
ances, and  before  the  receipt  of  notice  of  any 
change  in  the  views  of  the  department,  should 
be  credited  to  him,  independently  of  any  de- 
cision of  the  abstract  question  of  their  regu- 
larity on   original  grounds. 

16.  If  the  defendant,  in  good  faith,  paid  ae- 
countB  presented  in  due  form  by  officers  of  the 
government  authorized  to  present  them,  and 
to  receive  the  amounts,  he  is  not  to  be  held 
responsible  as  a  guarantor  that  such  amounts 
were  in  every  instance  strictly  chargeable  as 
between  such  officers  and  the  government,  in 
the  absence  of  evidence  of  culpable  inatten- 
tion or   remissness  on  bis  part. 

And  the  counsel  for  the  plaintiffs  insistad  to 
the  contrary,  and  prayed  the  court  to  iduurge 
the  jury  in  conformity  with  the  following 
propositions  of  law: 

I.  The  collector  is  the  officer  who  reoeiVBa 
all  the  duties;  is  consequently  chargeable  with 
the  whole  amount,  and  can  discharge  himself 
from  that  liability  only  by  showing  duty  bonda 
unpaid,  and  cash  paid  to,  or  legally  for,  tlia 
government. 

II.  The  certified  accounts  from  the  Treaaory 
Department  being  made  up  from  the  collector's 
quarterly  returns,  and  agreeing  with  the  quar- 
terly accounts,  except  in  the  items  speciH- 
cally  disallowed  by  the  oomptroller,  are  prima 
facie  evidence  that  the  amount  stated  as  the 
balance  is  due  from  the  collector  to  the  gorem- 

nL  The  items  disallowed  by  the  comptroller 
are  the  only  items  of  account  in  issue,  being 
the  only  items  on  which  the  'collector's  [*119 
statement  of  the  amount  differs  from  tbe  comp- 
troller's   statement    of   them. 

IV.  Tbe  collector  can  discbarge  himself  from 
the  balance  stated  by  tbe  comptroller,  only, 

1.  By  maintaining,  by  facts  or  law,  the  va- 
lidity of  the  items  rejected  by  the  comptroUerj 

2.  Proving,  by  the  clearest  evidence,  error  in 
some  other  item  in  the  account  with  which  he 
charged  himself  in  his  quarterly  acoounta. 

V.  There  ia  no  evidence  given  in  the  cauM 
that  impeaches  the  accounts,  so  as  to  authorise 
a  jury  in  their  verdict  to  diminish  ths  balanos 
stated  by  the  comptroller,  except  so  far  as  tbs 
defendant  has  given  clear  proof  of  speeiflo  er- 

VI.  Items  of  difference  not  allowable: 

1.  WasBon's  bill,  being  rejected  items  Noa.  1 
and  8. 
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3.  Heuuren  uid  gaugers'  eipenaea,  being  re- 
jected item  No.  9. 

(The  several  items  rejected  bj  the  comptrol- 
ler, and  numbered,  in  the  foregoing  statement 
OB  the  part  of  the  plaintifTs,  Nos.  7,  S,  9, 10,  II, 
and  12,  being  allowed  to  the  defendant  by  the 
jury,  under  the  charge  of  the  court,  do  not 
form  anj  part  of  the  exceptions,  and  this  part 
of  the  prayer  of  the  plaintiff's  counsel  is  there- 
fore omitted.) 

4.  Collector's  fee*.  They  are  Hubjcct  to  the 
limitation  in  the  Act  of  7th  May,  1B22,  as 
emolument*  of  office. 

5-  Dutiea  on  forfeited  goods.  They  are  not 
penalty,  aad  collector  is  entitled  to  no  part  of 
tbem. 

6.  Commisuona  for  paying  drafts: 

1st.  Paying  drafts  of  the  treasury  is  a  legal 
duty,  incident  to  the  office  of  the  colkctor,  and 
Is  a  service  for  which  the  fees  and  percentage 
apeciOed  in  this  act  is  the  only  compensation 
allowed  by  law. 

2d.  The  limitation  to  the  emoluments  of  of- 


fice precludes  any  claim  for  commission  for  pay- 
faig  the  drafts  of  government. 

Whereupon  the  court  then  charged  the  jury 
in  conformity  with  the  first,  second,  third, 
fourth,  and  fifth  propositions  of  law,  as  above 
anbmitted  on  the  part  of  the  plaintilTs,  and  re- 
specting the  items  of  account  contained  in  the 
above  statement,  also  submitted  by  the  plain- 
titts,  the  court  charged  the  jury  that  items  num- 
bered S,  3,  4,  6,  S,  13,  17,  involved  no  question 
of  law,  and  the  jury  would  upon  the  facts  de- 
termine whether  all  or  any  of  them  had  been 
properly  rejected  by  the  comptroller;  that,  as 
to  item  I  in  aaid  statement,  being  a  claim,  for 
bait  the  duties  upon  goods  forfeited  for  under- 
190*]  valuation,  'though  not  a  legal  claim,  the 
jury  should  allow  it  to  the  defendant,  inasmuch 
as  it  had  been  distributed,  and  such  distribu- 
tion sanctioned  by  the  Treasury  Department; 
that  they  should  also  allow  to  the  defendant 
the  items  numbered  T,  6,  and  0,  as  they  had 
been  paid  by  defendant,  and  as  such  payments 
had  been  sanctioned  by  the  Treasury  Depart- 
ment, and  items  numbered  10,  11,  12,  and 
14,  as  properly  chargeable  to  the  government. 

The  court  further  charged  the  jury,  that  the 
Kcm  number  IG,  in  said  statement,  was  an  ille- 
gal charge,  being  a  claim  to  retain  a  whole 
year's  compensation  for  a  part  of  a  year;  that 
item  number  IS,  in  said  statement,  was  an  ille- 
gal charge,  being  a  charge  for  fees  as  something 
diatinct  from,  and  independent  of,  the  emolu- 
ments allowed  and  limited  by  law;  that  item 
nnmber  18  was  an  illegal  charge,  tielng  a  claim 
for  commissions  for  accepting  and  paying  the 
drafts  of  the  treasury;  and  that  item  number 
19  was  an  illegal  charge,  being  a  claim  for  half 
the  duties  for  goods  seized  and  forfeited  for 
undervaluation;  and  that  none  of  said  items 
numbered  15,  IS,  18,  and  19,  should  he  allowed 
to  the  defendant  in  account  by  the  jury. 

The  court  further  charged  the  jury,  that 
there  was  one  item  in  the  account  of  the  defend- 
ant with  the  plaintiffs  of  great  importance,  re- 
specting which  the  defendant  contended  that 
he  waa  charged  twice  with  the  amount,  and 
that  was  an  item  of  about  $109,000,  for  the  ex- 
oeaa  of  deposits  for  unascertained  duties.  It  is 
the  practice  of  the  merchants,  when  they  want 
their  gooda  immediately,  to  deposit  with  the 
f  It.  md. 


collector  a  sum  sufficient  by  estimate  to  cover 
the  duties,  and  when  the  duties  arc  ascertained, 
the  merchant  calls  for  repayment  of  any  ex- 
cess of  the  deposit  over  the  ascertained  duties, 
which  excess  is  thereupon  paid  over  by  the  col- 
lector to  the  claimants.  The  whole  amount  of 
the  estimated  duties  deposited  having  at  the 
time  of  the  deposit  been  paid  by  the  collector, 
under  a  requirement  of  law,  into  the  treasury, 
is  credited  to  the  collector  by  the  government 
in  his  account,  but  in  that  account  he  is  only 
charged  with  the  actual  duties.  The  collector 
repays  the  excess  to  the  merchant  out  of  his 
own  money,  and  the  government  afterwards 
returns  it  to  him  by  a  warrant  from  the  treas- 
ury, and  charges  him  with  that  warrant.  If 
the  government  bad  retained  the  whole  sum 
deposited,  and  at  the  same  time  had  required 
the  collector  to  pay  back  to  the  merchant  the 
excess,  there  would  be  some  ground  to  sustain 
the  allegation  of  the  defendant;  but  as  it  is, 
there  is  no  ground  for  the  allegation  of  the  de- 
fendant of  a  double  charge  or  error  in  this 
sum,  and  the  jury  are  wholly  to  disregard  this 
claim,  and  make  no  allowance  for  it  whatever. 

•The  court  further  charged  the  jury,  [*iai 
that  the  book  of  general  accounts,  and  the  cash 
book  of  the  custom-house,  introduced  before 
the  jury  as  evidence  by  the  defendant,  were 
the  books  of  the  defendant,  with  the  keeping  of 
which  the  plaintiffs  liad  no  connection,  and 
over  which  they  had  no  control;  and  that,  if 
there  was  any  discrepancy  between  tbem,  it 
was  for  the  defendant  and  not  the  government 
to  explain  such  discrepancy. 

And  the  court  further  refused  to  charge  the 
jury  in  conformity  with  the  points  above  sub- 
mitted on  the  part  of  the  defendant,  and  in 
conformity  witli  which  the  said  defendant 
prayed  the  said  court  to  charge  the  jury,  ex- 
cept so  far  as  in  the  foregoing  charge  ia  con- 
tained. 

And  thereupon  the  said  defendant  then  and 
there  excepted  to  so  much  of  the  said  charge  of 
the  said  court,  wherein  the  said  court  charged 
the  jury  in  conformity  with  said  1st,  2d,  3d,  4th, 
and  6th  propositions  of  law,  so  as  above  sub- 
mitted on  the  part  of  the  plaintiffs,  and  to  so 
much  of  the  said  charge  of  the  said  court, 
wherein  the  said  court  cliarged  the  jury  that 
the  items  numbered  15,  16,  18,  and  19,  in  said 
statement,  so  as  above  submitted  on  the  part  of 
the  plaintiffs,  were  illegal  charges,  and  not  to 
be  allowed  to  the  defendant  in  account  with 
the  government)  and  also  to  so  much  of  the 
said  charge  of  the  said  court  as  related  to  the 
claim  of  the  defendant,  to  have  the  item  of 
$109,000,  or  thereabouts,  for  excess  of  deposits 
for  duties  over  ascertained  duties,  allowed  him 
in  account,  and  as  directed  the  jury  to  disallow 
such  claim ;  and  also  to  so  much  of  the  said 
charge  of  the  said  court  as  related  to  the  book 
of  general  acoounts,  and  the  cash  book  of  the 
custom -houae. 

And  tbe  said  defendant  thereupon  then  and 
there  further  excepted  to  the  refusal  of  the  said 
court  (in  so  far  as  the  said  court  did  so  refuse) 
to  charge  the  jury  in  conformity  with  the 
points  BO  as  above  submitted  by  the  said  de- 
fendant, and  in  conformity  with  which  the  said 
defendant  so  as  above  prayed  the  aaid  court  to 
charge  the  jury. 

And  the  said  defeadant  thereupon  then  and 
23  %%% 
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there  further  excepted  to  the  decision  of  tli? 
Baid  court,  in  admitting  as  evidence  a^gainat  tli° 
defendant  the  treasury  tranacripta  introduced 
hy  the  said  plaintiffH,  and  atso  to  the  decision 
of  said  court  in  excluding  the  testimony  of 
William  Moore,  a  witness  introduced  by  said 
defendant,  and  also  to  the  decision  of  said  court 
ID  excluding  the  letters  of  defendant  dated  the 
I2th  and  22d  December,  1842,  and  I7th,  25tli, 
and  28th  January,  1943. 

The  record  contained  numerous  circulars 
from  the  Treasury  Department  to  collectors 
and  receivers  of  public  money.  That  of  the  0th 
June,  1837,  and  extracts  from  those  of  13th 
March,  1839,  and  9th  July,  IS40,  only  are  in- 
laa*]  sertcd,  these  "liaviDg  been  more  partic- 
niarlj  referred  to  in  the  argument  of  the  case. 
Circular  instruction*  to  Collectors  of  the  Cus- 
toms and  Receivers  of  the  Public  Money. 
"Treasury   Department,   June   6lh,    1837. 

"Sir— Should  all  the  banlis  in  your  vicini- 
ty, selected  as  depositories  of  the  public  money, 
have  Huspended  specie  payments  at  any  time, 
so  that  you  can  no  longer  legally  deposit  in 
them,  as  usual,  to  the  credit  of  the  treasurer, 
all  public  moneys  received  by  you,  except  such 
■urns  as  may  be  required  to  meet  the  current 
expenseB  of  your  office,  the  payment  of  deben- 
ture certiflcates  by  collectors,  etc-,  in  other 
words,  the  sums  you  would  formerly  have 
placed  in  bank  to  the  credit  of  the  Treasurer  of 
the  United  States,  wilt,  under  the  present  ar- 
rangements, l>e  placed  to  his  credit,  in  a  sepa- 
rate account,  oa  the  books  of  your  office.  They 
will  tie  drawn  for  by  him  in  the  following  man- 
ner, and  no  other: 

"1st.  By  the  Treasurer's  draft  on  the  officer 
having  funds  to  his  credit,  directing  the  pay- 
ment, which  draft  will  be  recorded  by  the 
Register  of  the  Treasury,  who  wilt  authenticate 
the  record  by  his  signature.  A  private  letter  of 
advice  will  be  transmitted  by  *he  treasurer  in 
each   case.  i 

"2d.  By  a  transfer  draft  signed  aa  above, 
and  approved  by  the  signature  of  the  Secretary 
of  the  Treasury,  for  the  purpose  of  transferring 
funds  to  some  other  point  where  they  may  1» 
required  for  the  service  of  the  government. 

"No  deduction  whatever  is  to  he  made  from 
the  moneys  placed  by  you  to  the  credit  of  the 
treasurer,  except  in  one  of  these  two  modes, 
until  they  can  ba  lodged  by  you  with  some  le- 
gal depositary. 

"On  payment  of  any  draft,  the  party  to 
whom  it  is  paid  will  receipt  it.  You  will  note 
on  it  the  day  of  payment;  will  charge  it  on  the 
same  day  to  the  treasurer,  and  will  transmit  it 
to  him  with  the  return  of  his  account  in  which 
it  is  charged.  In  charging  these  payments,  it 
will  he  proper  to  enter  each  draft  separately, 
and  to  state  the  number  and  kind  of  draft, 
whether  transfer,  or  on  treasury,  war,  or  navy 
warrants,  and  the  amoimt. 

"It  is  also  necessary  that  the  treasurer's  ac- 
counts be  closed  weekly  with  the  conclusion  of 
Saturday's  business,  and  transcripts  thereof 
forwarded  in  duplicate;  one  copy  to  the  Secre- 
tary of  the  Treasury,  and  one  to  the  treasurer. 
When  the  quarter  of  the  year  terminates  on 
any  other  day  of  the  week,  the  account  should 
be  cloned  on  the  last  day  of  the  quarter,  leav- 
123*1  ing  'for  an  additional  return  the  trans- 
actions from  that  time  to  the  close  of  the  week. 


m  that  neither  the  receipts  nor  payments  of 
different  quarters   be   included   in   one   return. 

[>unctua1ity  in  transmitting  the  returns  is  in- 
dispensable. 

"To  produce  uniformity  in  the  manner  of 
making  the  returns  of  the  treasurer's  account. 
a  form  is  herewith  transmitted.  For  the  pur- 
pose of  binding,  it  is  requested  that  they  be 
made  on  paper  of  nearly  the  same  si/e.  Your 
monthly  returns  must  be  rendered  to  the  de- 
partment as  heretofore, 

"When  the  public  money  shall  have  accu- 
mulated in  your  hands  to  an  amount  exceeding 

dollars,   ^ou   can   make   a   special   deposit 

of  the  same  in  your  name,  for  safe  keeping,  in 
the  nearest  bank  in  which  you  have  heretofore 
deposited   the    public   money,   and    which    will 
receive  the  same,  to  be  held  by  it  specially,  sub- 
ject to  the  payment  of  checks  or  drafts  drawn 
by  the  Treasurer  of  the  United  Stat«s  on  the 
officer  by  whom  the  same  has  been  deposited. 
"Levi  Woodbury, 
"Secretary  of  the  Treasury." 
Extract  from  Circular  to  the  Collectors  of  the 
Customs,  or  persons  acting  as  such. 

"Treasury  Department,    1 

First  Comptroller's  Office,  L 

March  13th,  I83B.         J 

" In  this  spirit   T  have  to  inform  yon 

that  it  is  deemed  indispensably  requisite  that 
you  should  open  an  account  special  with  the 
Treasurer  of  the  United  States,  agreeably  to 
the  form  annexed,  A.  Having  been  required 
heretofore  to  keep  a  separate  account  of  this 
nature,  it  will  not  materially  increase  your  la- 
bora.  In  this  account  you  will  pass  the  mon- 
eys referred  to,  as  soon  as  received,  to  the  credit 
of  the  treasurer;  and  in  order  that  it  may  be 
kept  in  as  simple  and  clear  a  form  as  is  consist- 
ent with  your  business  operations,  I  have  es- 
pecially to  request  that,  in  making  the  debit- 
and  credit  entries,  you  will  distinguish  the  de- 
posits for  duties  unascertained  from  duties  paid 
under  protest,  and  both  from  other  moneys,  to 
be  denominated  cash  received,  or  placed  oppo- 
site to  the  distiuctive  heads  of  receipts;  and 
also  designate  the  kind,  number,  and  amount 
of   each   paid   draft   issued   upon   you  by   the 

"But  as  you  will  not  be  able  readily  to  ob- 
serve this  distinction  of  moneys  in  the  special 
account  with  the  treasurer,  or  without  great 
inconvenience  and  difficulty,  in  some  cases,  ad- 
just the'cxcess  of  the  deposits  over  the  ascer- 
tained duties,  or  the  duties  to  be  refunded  as 
having  been  paid  under  protest,  which  are  to 
be  so  refunded,  if  at  all,  in  pursuance  of  a 
treasury  'warrant,  and  upon  the  order  [•134 
of  the  department,  according  to  the  usage  that 
has  BO  long  prevailed,  I  deem  it  also  equally  in- 
dispensable that  you  should  keep  separate  and 
distinct  accounts  of  them— the  one  to  be  called 
■the  unascertained  duty  account,'  and  the  other 
'the  protested  duty  ttccount,'  agreeably  to  tbe 
forma  annexed,  U  and  C.  In  these  accounts, 
according  as  the  case  may  need,  you  will  enter 
upon  the  debit  side  the  deposit  made  by  the  im- 
porter, which  will  be  lialanced  by  the  ascer- 
tained duty,  and  the  excess  paid  back  to  the 
importer;  or  enter  on  the  debit  aide  the  amount 
of  duly  paid  uiidiT  prutebt.  and  balance  it  bj 
I  the  draft  of  the  tiv^isury  in  favor  of  the  im- 
porter  There  ara  other  reasons   that 

Howard  !•• 
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might  be  given,  but  these  *re  In  theinselvea  suf- 
ficient. It  has,  therefore,  upon  full  delibera- 
tion, been  decided  upon  •■  the  more  proper 
oonne,  and  ta  »  sulutantiai  oompliEince  with 
the  section,  that  you  ahould  malce  exhibita  of 
the  sum  neeesskry  for  the  purpose  of  refund- 
ing excess  in  deposits  to  importers  to  the  Secre- 
tary of  the  Treasury,  monthly,  to  be  examined, 
and  countersigned  by  the  naval  officer,  agreea- 
bly to  form  annexed,  D,  on  which  the  secretary 
wilt  issue  his  warrant  for  the  same  in  your  fa- 
vor, as  assignee  in  fact  of  the  respective  import- 
er*. Yon  will  thus  be  put  in  funds  to  meet  this 
class  of  repayments,  and  you  will  take  of  each 
importer  duplicate  receipts,  and  account  quar- 
terly for  the  same  at  the  department.  The  form 
of  the  account  you  are  to  render  to  the  First 
Auditmr  of  the  Treasury  is  annexed,  £.  In 
this  account  yon  will  charge  youreelf  with  tbe 
treasury  warrant,  and  claim  credit  for  the 
Toncben  produced.  This  account  has  no  con- 
nection, immediate  or  remote,  with  -your  ac- 
counts at  tbe  customs.  In  the  latter  account, 
yon  are  charged  with  the  true  ascertained 
amount  of  duties,  but  the  former  arises  from 
the  government,  out  of  abundant  caution,  tak- 
ing under  its  eootrol  for  a  time  the  money  of 
i^ividuals,  mingled  with  that  of  tbe  public, 
for  the  better  security  ol  ita  own  just  ana  legal 

'^ery  respectfully,  your  obedient  servant, 
"VT.  N.  Barker,  Comptroller." 
Extract  from  Circular. 

treasury  Department,  July  9th,  1840- 

* As  a  depositary  of  the  public  money 

■tanding  to  the  credit  of  the  Treasurer  of  the 
United  States,  you  will  keep  an  account  cur- 
rent with  him,  in  which  you  will  debit  yourself 
with  all  sums  received  on  his  account,  and 
credit  yourself  with  all  payments  made  by  his 

order,  and  no  other 

"Be  pleased  to  und^-TBtand  thoroughly  this 
ISS*]  principle  that  all  'money  in  your  hands 
to  the  credit  of  the  treasurer,  is,  in  fact,  money 
in  the  treasury  of  the  United  States,  and  can- 
not be  used  for  any  other  purpose  than  the  pay- 
ment of  warrants  (or  the  drafts  thereon)  issued 
in  pnnuanoe  of  appropriations  by  Congress; 
but  these  moneys  may  be  transferred  from  one 
depositary  to  any  other  depositary,  by  direction 
of  tiie  Secretary  of  the  Treasury,  under  the  au- 

tharitj  of  tlie  tenth  section  of  the  act 

Bespectfnlly, 

"Levi  Woodbury, 
"Sccretar;  of  the  Treasury." 
no  cause  was  argued  by  Messrs-  Evans  and 
Walker  for  the  plamtiff  in  error,  and  by  Mr. 
dittenden,  Attorney-General,   for  the  defend- 

Mr.  Evans,  for  the  plaintiff  in  error: 
1.  Hr.  Hoyt  went  into  ofGce  at  »  peculiar 
juncture,  when  great  embarrassment  was  felt 
in  the  husiness  community.  He  was  made  tbe 
depositary  of  the  public  money,  and  had  many 
new  duties  to  perform.  Many  of  the  duties  of 
his  office  he  could  neither  personally  perform 
nor  personally  supervise. 

This  is  an  action  of  assumpsit  for  money  had 
and  received  against  plain  Jesse  Hoyt.  It  is 
not  upon  his  official  bonds.  The  action  is 
founded  on  an  implied  contract;  whilst  that 
upon  the  bond  ii  an  express  one.    This  action 


can  only  be  sustained  for  so  much  as  the  plain- 
.ilF  in  error  had  actually  received;  and  if  be  had 

failed  to  collect,  the  action  should  have  been 
upon  his  bCHid.  It  is  questionable  whether  an 
action  of  assumpsit  can  be  maintained  at  all 
against  a  public  officer  who  has  given  bonds  for 
Ills  official  conduct.  Trafton  et  al.  v.  United 
States,  3  Story,  646;  Perkins  v.  Hart,  II  Wheat- 
on,  237;  8  Bam.  i  Cress.  324;  5  Meea.  &  Wels. 
S3;  TouBsaint  v.  Martinnant,  2  T.  R.  105. 

But  how  do  the  United  States  prove  their 
action!  Why,  the  treasury  transcripts  made  up 
in  tbe  Treasury  Department.  The  Act  of  3d 
M:arcb,  1797  (I  Stat,  at  Large,  S12),  makes  the 
Ircasury  trascripts  evidence  in  certain  cases, 
arising  in  the  ordinary  transactions  of  the  treas- 
ury, against  public  officers  for  official  delin- 
quency. But  it  does  not  apply  to  accounts  tike 
these.  These  transcripts  are  made  up  from  a 
variety  of  other  papers.  Those  papers  should 
have  been  produced.  So  with  the  quarterly  ac- 
counts, they  sje  made  up  from  a  variety  of 
papers  which  should  have  been  produced-  Tbe 
aggregated  accounts  are  not  evidence,  but  the 
items  should  have  been  offered  in  order  that  tiie 
court  might  test  the  accuracy  of  the  govern- 
ment officers-  The  particulars,  and  not  the  re- 
sults, should  have  'been  before  the  [*13< 
court.  United  States  v.  Jones,  S  Peters,  383; 
United  States  v.  Edwards,  1  McLean,  447. 

In  short,  all  the  evidence  that  was  before  the 
accounting  officers  should  have  been  before  the 

2.  The  judge  erred  in  refusing  the  first  ten 
instructions  requested  by  the  defendant  below, 
and  in  giving  the  Qrst  five  prayed  for  by  the 
plaintiffs. 

The  instructions  given  and  refused  were  upon 
the  ground  that  the  defendant  was  responsible 
in  this  action  for  bonds  or  money  fraudulently 
abstracted  from  tbe  custom-houBe  without  his 
fault  or  knowledge.  The  instrucljoos  should 
have  left  it  to  the  jury  to  find  bow  much 
money  of  the  United  States  had  been  received 
by  the  defendant;  and  whether  the  same  had 
been  accounted  for.  Sthreshley  t.  United 
States,  4  Cranch,  169. 

It  was  never  contemplated  by  any  law  that 
the  collector  should  personally  perform  all  the 
duties  of  his  ofTice.  The  law  provides  for  other 
officers,  and  provides  for  their  compensation, 
and  defines  their  duties.  Such  persons  are, 
therefore,  officers  of  the  government,  and  the 
collector  is  not  responsible  for  the  fidelity  of 
these  subordinates,  beyond  what  may  grow  out 
of  his  own  neglect  in  not  properly  superintend- 
ing the  discharge  of  their  duties.  Cunlop  v. 
Monroe,  7  Cranch,  242-263. 

Briscoe  et  al.  v.  Lawrence  is  direct  to  tbe 
point.  Wherever  it  is  otherwise  it  is  by  ex- 
press enactment,  and  is  so  set  forth  in  the 
bond.  Thus  the  condition  of  the  treasurer's 
bond  (1  Stat,  at  Large,  66,  sec.  4)  is  for  the 
faithful  performance  of  the  duties  of  his  of- 
fice, and  for  the  fidelity  of  the  persons  to  be 
by  him  employed.  So,  by  the  Act  of  2lBt  July, 
1789  (1  Stat,  at  Large,  37),  the  collector  is 
made  answerable  for  the  neglect  of  bis  deputy. 
So,  also,  navnl  officers  and  surveyors  were  em. 
powered  to  appoint  deputies  for  whom  they 
were  to  be  held  reapon^ible.  1  Stat,  at  l^rge, 
l.'j.'i;  Supervisors  of  Albany  T.  Don  et  ».\.  ISt 
Wend.  44a 
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KTr.  Etbus  read  the  letter  of  30th  June,  1841, 
and  said  that  the  quarterly  accounts  accom- 
panied by  that  letter  were  not  to  be  considered 
aa  evidence  of  indebtedness  to  the  amount 
therein  stated.  In  that  letter  Mr.  Hoyt  states 
that  this  account,  lu)  well  as  others,  was  pre- 
pared in  the  auditor's  office  and  signed  by  him 
without  personal  examination.  It  was  there- 
fore no  admission  at  all. 

The  4th  and  5th  inHtructions  prayed  for  by 
the  plaintiff,  and  given  by  the  judge,  vrere  erro- 
neous, in  requiring  the  defendant  to  prove  by 
the  "clearest  evidence"  certain  parts  of  his 
claim.  It  was  beyond  the  province  of  the  court 
to  determine  for  the  jury  what  degree  of  evi- 
dence should  satisfy  them.  Carver  v.  Astor, 
6  Peters,  588;  Rex  v.  King,  G  Car.  k  P.  124. 
127*]  The  expressions  '"clearest  evidence,'' 
"clear  proof,"  were  calculated  to  mislead  the 
jury.  I  Serg.  &  Rawie,  72;  11  Wend.  83;  7 
Wend.  408;  1  Peters,  182;  14  Peters,  431;  8 
Conn.  247;   1  Hawka,  190. 

Th^  judge  erred  in  the  instruction  aa  to  the 
|10B,000,  twice  charged  as  excess  of  deposits 
for  unascertained  duties.  The  question  in- 
vidved,  was  one  of  fact  merely.  An  excess  for 
duties  is  paid  into  the  treasury.  The  merchant 
oftlls  for  the  excess,  and  the  collector  pays  it 
out  of  funds  in  his  hands;  and  the  amount  is 
refunded  to  him  by  warrant.  The  warrant  is 
charged  to  him,  but  he  is  not  credited  for  the 
amount  which  he  has  paid.  Was  it  not  a  mat- 
ter of  fact  for  the  jury  to  determine  whether 
the  errors  of  which  the  defendant  complained 
did  not  exist!  Gheval  v.  Burnham,  2  Peters, 
823;  McLanahan  v.  Universal  Ins.  Co.  I  Peters, 
170,  182;  United  States  v.  Jones,  8  Peters,  415; 
Greenleaf  v.  Birth,  B  Peters,  290;  Scott  v,  Lloyd, 
Ibid.  445;  United  States  v.  Tillotson,  12  Wheat, 
181,  183;  Coming  v.  Call,  6  Wend.  253,  257; 
Long  V.  Ra.rasey,  1  Serg.  &,  Rawle,  72;  Reid  v. 
Kurd,  7  Wend.  408,  411. 

[Mr.  Evans  also  maintained  that  the  defend- 
ant was  entitled  to  one  moiety  of  certain  goods 
seized  and  forfeited  for  undervaluation,  and 
cited  1  Stat,  at  I^rge,  697;  McLane  v.  United 
States,  6  Peters,  404;  Gelston  v.  Hoyt,  3  Wheat. 
264,  JcL.es  V.  Shore,  1  Wheat.  462,  Van  Ness 
V.  ^uel,  4  Wheat.  74,  Opinions  of  Attorneys- 
General,  853,  662.] 

The  judge  erred  in  charging  the  jury  that 
the  claim  for  commissions  for  paying  the  drafts 
of  the  treasurer  was  an  ille^l  charge.  The 
service  which  was  rendered  did  not  belong  to 
the  duties  of  his  office  as  collector,  but  was  im- 
posed upon  him  by  the  treasury  circular  of 
9th  June,  1837,  on  account  of  the  embarrass- 
ments into  which  the  Gnancial  affairs  of  the 
government  were  thrown  by  the  suspension  of 
specie  payments  by  the  banks.  And  he  was 
not  precluded  from  receiving  compensation, 
therefore,  by  the  law  limiting  the  amount  he 
should  receive  as  collector.  The  Act  of  7tb 
May,  1822  (3  Stat,  at  Large,  695),  refers  to 
offices  then  existing  and  then  known  to  the 
law.  The  duty  of  collecting  and  the  duty  of 
disbursing  were  separate  and  distinct,  and  were 
regarded  so  by  the  whole  spirit  of  our  legisla- 

Mr.   Crittenden,  Attorney -General,  contra: 

The  first  question  raised  by  the  other  side  is 

whether  this  action  for  money  bad  and  received 

can   be   maiutaioed.     Aa  early   as  9  Wheatou, 

IS* 


661,  a  case  occurred  like  this.    It  was  an  action 

of  assumpsit  against  a  defaulting  officer.  The 
same  objection  was  taken  there  as  here,  that 
the  suit  should  have  been  on  the  bond;  and 
the  court  decided  that  the  official  bond  did  not 
'extinguish  the  simple  contract  debt  [*12S 
arising  from  a  balance  of  account  due  to  the 
United  States.  In  that  case  the  same  objection 
to  the  treasury  transcripts  was  made,  but  the 
court  decided  that  they  were  admissible  in  evi- 
dence. The  second  section  of  the  Act  of  3d 
March,  1797  (1  Stat,  at  Large,  612),  expressly 
makes  the  treasury  transcripts  evidence  in  case 
of  the  delinquency  of  a  public  officer.  It  is 
contended  on  the  other  side,  that  this  only  ap- 
plies to  cases  where  money  is  paid  out  of  the 
Treasury.  The  case  of  United  States  v.  Buford, 
3  Peters,  12,  is  directly  against  this  position. 
There  the  money  was  received  by  Buford  from 
Morrison,  and  it  was  held  to  tuive  been  received 
to  the  use  of  the  United  States;  and  what  can 
be  better  evidence  against  on  officer  than  a 
transcript  made  up  at  the  treasury  upon  his 
own  reports?  The  transcripts  in  this  case  are 
founded  upon  the  quarterly  official  reports  of 
the  collector.  But  it  is  said.  Why  not  pro- 
duce thcmt  I  can  only  answer,  that  the  object 
of  t^ie  law  was  to  get  rid  of  the  necessity  of 
producing  all  those  voluminous  original  evi- 
dences. It  was  intended  to  simplify  the  matter. 
United  States  t.  Eckford'e  Executors,  1  How. 
251. 


ant,  and  were  given  in  evidence  by  htm.  But 
it  is  complained  of,  that  the  judge  decided  the 
fact  that  the  transcripts  from  the  treasury  and 
the  quarterly  accounts  agreed.  This  was  a 
mere  matter  of  eyesight.  The  testimony  of 
Moore  was  properly  ruled  out.  That  testimony 
was  to  the  effect  thj.t  one  of  his  correspondents 
had  seen  a  bond  somewhere  in  Switzerland, 
and  that  therefore  bonds  had  been  abstracted. 
Well,  give  his  testimony  all  its  weight,  and  how 
is  it  known  that  the  bonds  ought  to  have  been 
in  the  treasury!  They  might  have  been  paid. 
If  such  loose  evidence  is  admissible,  the  Treas- 
ury of  the  United  States  would  be  at  the  mercy 
of  public  officers.  There  would  be  no  securi^. 
So,  too,  the  letter  of  Hoyt,  dated  30th  June, 
I84I,  was  properly  ruled  out.  That  letter  was 
written  after  he  had  retired  from  his  office  and 
had  become  a  private  citizen,  and  could  no  more 
be  made  an  available  protest  against  his  official 
admissions  in  his  quarterly  accounts,  than  a 
letter  written  at  or  after  the  execution  of  a 
bond  could  be  adduced  to  show  the  invalidity 
of  the  bond.  The  same  may  be  said  of  the  tet- 
ters from  Hoyt  to  the  first  comptroller  in  1642 
and   1843. 

As  to  the  first  five  instructions  granted,  the 
prayer  was  that  the  judge  would  instruct  the 
jury  in  conformity  with  those  propositions. 
It  does  not  appear  that  the  judge  used  the  par- 
ticular language  of  those  propositions.  Bid:  if 
he  did,  it  amounts  to  the  same  thing.  For 
"clear  proof,"  "satisfactory  'proof,"  ["lat 
and  "the  clearest  proof,"  all  mean  that  the 
thing  must   be  proved. 

The  claim  for  goods  forfeited  was  clearly  il- 
legal. Mr.  Hoyt,  having  received  his  portion 
of  the  proceeds  of  the  l>ond,  now  daiou  ajao  • 
portion  of  the  duties.  The  goods  stre  the  thinj^ 
Howard  1*. 
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been  legaHy  entered.  The  claim  for  bait  duties 
is  only  arrived  at  by  argument,  not  from  the 
words  of  the  law,  'Diere  is  only  one  case  sim- 
ilar h>  this,  that  of  McLane  v.  United  States,  6 
Feters,  404.    But  that  waa  a  eue  of  prohibited 

rda,  and  the  court  aay  that  duties,  aa  such, 
oot  accrue  upon  goods  which  are  prohibited. 
But  it  does  not  support  the  proposition  that 
duties  do  not  accrue  upon  goods  which  are  for- 
feited. Whatever  the  gi>vemment  took  in  that 
case  waa  in  the  nature  of  a  penalty- 
Next,  aa  to  the  item  of  9100,000,  alleged  to  be 
twice  charged.  It  has  not  been  shown  where 
it  is  twice  charged.  It  is  assumed,  not  proved. 
I  say  that  it  does  not  appear  to  have  been  twice 
chafed;  and  until  it  is  pointed  out,  it  is  need- 
lesB  to  discoss  it.  The  practice  of  the  depart- 
ment is  easily  understood.  The  collectors,  prior 
to  1S29,  retained  in  their  hands  duties  paid 
under  protest,  or  for  unascertained  duties,  un- 
der the  idea  that  they  were  personally  respon- 
sible. After  182D  ttua  practice  was  changed. 
Since  then,  the  collector  credits  the  United 
States  with  the  amount  of  unascertained  duties, 
and  paya  to  the  importer  (out  of  moneys  in  his 
hands)  the  excess  when  ascertained.  For  tbis 
onuHin'  he  receives  a  warrant  from  the  treas- 
nry,  \.  -j  which  he  is  charged.  And  it  is  con- 
tended that,  being  charg^  with  the  money 
pMd  back  to  the  importer,  and  also  with  the 
treoaury  warrant,  he  is  thus  twice  charged.  He 
leeeiTca  the  money  twice,  once  from  the  im- 
port^ and  once  from  the  treaaury  in  the  shape 
of  a  warrant.  And  he  credits  the  United  States 
with  the  money  wbea  received  from  the  import- 
er, and  be  aJso  credits  the  treasury  warrant. 
And  this  balances  the  account.  There  was  con- 
sequently no  error  in  the  stating  of  the  ac- 
count, and  no  double  charge.  But  if  there  had 
been,  it  should  have  been  presented  to  the  ac- 
counting officers  under  the  Act  of  3d  March, 
1T9T,  before  a  credit  could  be  claimed  for  it  in 
this  suit. 

The  charge  of  commissions  for  paying  drafts 
boa  never  been  allowed,  from  the  first.  The 
sarvioea  were  not  extra- official,  but  were  prop- 
erly imposed  on  him  as  collector,  and  for  which 
tliA  fees  and  emoluments  embraced  in  the  Act 
of  IB2Z  were  the  compensation  allowed  by  law. 
ISO*]  The  decision  of  Mr.  Justice  *Story  in  6 
Peters,  which  is  relied  on,  is  not  in  point.  That 
was  the  case  of  a  man  appointed  to  two  offices, 
and  for  which  he  was  to  receive  two  distinct 
aalaries.  It  was  not  a  commission  claimed  for 
the  discharge  of  the  duties  of  *  single  office. 

Mr.  Walker,  in  reply  and  conclusion,  re- 
ferring to  the  statements  of  accounts  and  to 
the  testimony  in  the  record,  argued  that  Mr. 
Hoyt  never,  in  fact,  received  or  disbursed  per- 
sonally a  dollar  of  the  public  money.  The  du- 
ties were  performed  by  subordinate  officers,  and 
the  statements  which  were  signed  by  him  were 
prepared  by  those  officers.  He  could  not  pos- 
sibly verify  the  accuracy  of  those  accounts.  It 
was  physically  impossible.  If  there  was  any 
defalcation  it  waa  not  his. 

Aa  to  the  item  of  $100,000,  it  is  said  that  it 
Rowbere  ^peai*  to  have  been  twice  charged. 
fiS  lb  •«. 


Now,  this  was  not  a  single  error,  but  an  aggre> 
gate  of  many  errors  Tunning  through  the  quar- 
terly accounts  current.  Some  were  in  one  ac- 
count, some  in  others.  Now,  these  quarterly 
accounts  are  considered  as  admissions  by  virtus 
of  the  letter  of  JOth  June,  1841;  and  yet  we  are 
asked  to  throw  out  the  letter,  and  take  the  ac- 
count of  which  it  forms  a  part.  The  a^uiounts 
must  stand  or  fall  by  the  letter  as  an  admis- 
sion. The  excess  of  deposits  for  unascertained 
duties  was  paid  to  the  merchant  by  the  cashier 
for  the  collector,  and  was  not  charged  on  the 
cash  book.  And  by  the  circular  from  the  comp- 
troller's office  he  was  directed  to  enter  upon  the 
debit  side  of  his  accounts  the  whole  deposit 
made  by  the  importer,  which  would  be  balanced 
by  the  ascertained  duty,  and  the  excess  paid 
back  to  the  importer.  But  the  excess  having 
been  paid  by  the  cashier  for  the  collector,  and 
the  collector  being  charged  with  the  warrant 
which  was  to  replace  the  money  thus  paid  back 
to  the  importer,  the  account  would  not  stand 
balanced.  He  has  in  fact  paid  these  duties  to 
the  importer,  and  not  received  aJiything  in  re- 

The  Attorney- General  has  insisted  that  the 
treasury  transcripts  were  evidence,  by  virtue  of 
the  Act  of  3d  March,  1797.  The  authorities 
show  that  they  are  only  evidence  between  the 
government  and  its  disbursing  officers. 

Until  1839,  the  collector  paid  moneys  on  tbe 
order,  not  the  draft,  of  the  Secretary  of  the 
Treasury.  By  what  law  has  the  collector  been 
shown  to  be  a  disbursing  officer  of  moneys  in 
the  treasury  t  Can  he  be  made  a  disbursing 
officer  for  the  war  and  navy  departments?  If 
so,  then  he  could  be  made  the  general  disburs- 
ing officer  for  all  the  expenditures  of  the  gov- 
ernment. {Mr.  Walker  referred  to  the  financial 
history  of  the  times,  the  message  of  the  Presi- 
dent, the  reports  of  the  Secretary  of  tbe  Treas- 
ury, etc] 

'Different  auditors  bad  the  oversight  I"iai 
of  different  officers;  one  for  the  navy,  one  for 
the  War  Department,  etc.  And  they  could 
only  officially  certify  the  accounts  which  were 
within  their  supervision.  Now,  by  making 
the  collector  disbursing  officer  for  these  differ- 
ent classes  of  duties,  can  you  give  the  first  au- 
ditor power  to  certify  all  these  different  ac- 
counts f 

Next,  aa  to  commissions.  [&fr.  Walker  re- 
ferred to  several  acts  of  Congress  to  show  that 
the  spirit  of  the  whole  legislation  on  this  sub- 
ject was  to  separate  the  duties  of  collecting 
from  those  of  disbursing  the  public  moneys.] 
The  responsibility  of  the  collector  was  increased 
by  a  change  in  the  mode  of  drawing  money  by 
the  treasurer's  draft  and  by  a  transfer  draft. 
It  was  increased  by  his  being  obliged  to  pay 
drafts  of  which  he  had  no  previous  notice. 
These  services  did  not  appertain  to  the  office  of 
collector,  and  were  of  that  description  for 
which  compensation  has  been  repeatedly  al- 
lowed. Gratiot  v.  United  States,  15  Peters, 
336;   Milner  v.  Grati,  16  Peters,  221. 

Suppose  these  duties  hod  been  devolved  on 
some  bank,  would  not  that  bank  be  entitled  to 
Qommissions  1  Was  it  not  so  before  the  Inde- 
pendent T  casnry  Act,  either  that  they  should 
receive  commissions,  or,  what  was  better,  in- 
terest on  the  money  deposited  t  Now,  what  is 
the  difference  whether  you  select  a  person  who 
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hold9  no  office,  or  one  who  holds  an  office  witli 
particularly  defined  duties  and  a  deRned  salary 
for  thoae  dutiesT  The  Act  of  1B22  limits  the 
emoluments  of  an  office.  What  is  an  emolu- 
ment r  It  is  a  ccmtpensatioii  for  the  perform- 
ance of  an  official  dutj.  Is  a  commissian  for 
performing  duties  not  belonging  to  an  office  an 
emolument  of  that  office!  The  Act  of  7th 
May,  1822  (3  SUt.  at  Large,  684),  gave  to  the 
collectors  in  Florida  compenaatiaa  in  addition 
to  fees  and  emoluments.  The  Act  of  1S39  does 
not  apply  to  this  case,  first,  because  Hojt  was 
not  a  disbursing  officer  "in  any  branch  of  the 
public  service,  known  and  recognized  by  law, 
or  who  had  eiven  bond  for  the  performance  of 
such  duties.  Second,  because  he  was  neither 
an  "officer"  nor  a  "person"  whoso  pay  or 
emoluments  are  fixed  by  law.  His  compensa- 
tion as  collector  was  contingent,  depending 
upon  the  buaineas  done  at  the  custom-house. 

As  to  the  form  of  the  action.  This  claim 
can  only  be  sustained  under  that  count  in  the 
declaration  which  is  money  had  and  received. 
It  must  have  been  money.  Suppose  goods  bad 
been  received,  could  this  action  be  maintained! 
If  not,  could  it  be  maintained  for  bonds  or  any- 
thing else  than  money  t  The  account  ia  for 
bonds  some  of  which  are  not  yet  due.  Nor  do 
the  traoEcripts  alter  the  ca«e  in  this  respect. 
They  only  stand  in  place  of  the  voluminous 
accounts.  They  do  not  change  the  form  of  ac- 
tion. The  instruction  of  the  judge,  which  re- 
13S*]  quired  'that  the  defendant  should  show 
an  error  in  the  quarterly  accounts  by  the  clear- 
est evidence,  is  not  defensible.  It  is  a  superla- 
tive, and  rejects  two  inferior  kinds  of  evidence, 
viz.,  clear  evidence  and  clearer  evidence.  Now, 
by  what  rule  of  law  is  a  jury  bound  to  reject 
clear  testimouyl  Would  the  same  rule  apply 
to  a  note  of  hand  in  which  error  should  be 
alleged? 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the    court : 

This  is  a  writ  of  error  to  the  Circuit  Court 
held  in  and  for  the  Southern  District  of  New 

York,  in  a  suit  brought  by  the  United  States 
agaiost  the  late  collector  of  the  port  of  New 
York,  to  recover  a  balance  claimed  in  the  set- 
tlement of  hia  accounts. 

The  defendant  had  been  collector  from  the 
2Bth  of  March,  1838,  to  the  2d  of  March,  1841, 
and  on  a  Hnal  adjustment  of  his  accounts,  at 
the  close  of  his  official  term,  a  balance  against 
liim  was  found  due  by  the  accounting  oUicera 
of  the  treasury  of  $210,048.07. 

The  counsel  for  the  plaintiff  produced  on  the 
trial  four  treasury  transcripts  containing  a 
statement  of  his  accounts  with  the  government 
for  the  whole  period  of  hia  term,  and  which  re- 
sulted in  the  balance  above  stated. 

These  transcripts  were  objected  to,  as  not 
competent  evidence  against  the  defendant  of 
the  balance  therein  found  due,  within  the  mean- 
ing of  the  act  of  Congress  providing  for  this 
speciea  of  proof.  Act  of  3d  March,  1797,  I 
Stat,  at   Large,   612. 

The  second  section  of  the  act  provides,  that 
in  every  case  of  delinquency,  where  a  suit  has 
been  brought,  a  transcript  from  the  books  and 
proceedings  of  the  treasury,  certified  by  the 
register,  and  authenticated  under  the  seat  of 
tilt.'  department,  shall  be  admitted  as  evidence, 
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upon  which  the  court  is  authorized  to  give  judg- 

It  has  been  already  determined,  under  thii 
act,  that  an  account  stated  at  the  treasury 
which  does  not  arise  in  the  ordinary  mode  ol 
doing  busineas  in  that  department,  can  derive 
no  additional  validity  from  being  certified  ac- 
cording to  its  provisions;  and  that  the  stato- 
ment  can  only  be  regarded  as  establishing  itemt 
for  moneys  disbursed  through  the  ordinary 
channels  of  the  department,  where  the  transac- 
tions are  shown  by  its  hooka;  in  such  cases  the 
officers  have  official  knowledge  of  the  tacts 
stated.  United  States  v.  Buford,  3  Peters,  29. 
That  when  moneys  come  into  the  hands  of  an 
individual,  not  through  the  officers  of  the  treas- 
ury, or  in  the  regular  course  of  ofBeial  duty, 
the  books  of  the  treasury  do  not  exhibit  the 
facts,  nor  can  they  be  known  to  the  depart- 
ment. Ibid. 

It  was  held  in  The  United  States  v.  Buford, 
that  a  treasury  •transcript  was  not  [*IS8 
competent  proof  against  the  defendant  in  re- 
spect to  moneys  coming  into  hia  hands  from  a 
third  person  not  in  the  regular  course  of  official 
buainess;  and  that  the  evidence  on  which  tile 
statement  of  the  account  was  founded  should 
have  been  produced.  See,  also.  United  States  v. 
Jonea,  8  Peters,  375. 

In  the  case  before  us,  the  several  items  of  ac- 
count in  the  transcripts  arise  out  of  the  official 
transactions  of  the  defendant,  as  collector,  with 
the  Treasury  Department,  and  were  founded 
upon  his  quarterly  and  other  accounts,  rendered 
in  pursuance  of  law  and  the  instructions  of  the 
secretary.  They  were  substantia!  copies  of 
these  quarterly  returns,  revised  and  corrected 
by  the  accounting  ofGcers  aa  they  were  re- 
ceived, and  with  copies  of  which  the  defendant 
had  been  furnished  in  the  usual  course  of  the 
department;  they  present  a  mutual  account  of 
debit  and  credit,  arising  out  of  his  official  deal- 
ings with  the  government  in  the  collection  of 
the  public  revenue. 

We  can  hardly  conceive  of  a  case,  therefore, 
coming  more  directly  within  the  act  of  Con- 
gress as  expounded  by  the  cases  referred  to. 

In  the  case  of  The  United  States  v.  Eckford's 
Executors,  1  How.  250,  a  transcript  corre- 
sponding with  the  one  in  question  was  held  to 
be  competent  evidence  of  the  balance  of  the 
account.  The  point  was  presented  in  a  certifi- 
cate of  a  division  of  opinion  of  the  judges. 

It  has  also  been  objected  to  these  transcripts, 
that  some  of  the  items  included  contain  a 
charge  against  the  defendant  in  gross;  such  as 
the  aggregate  amount  of  the  duty  bonds,  and 
of  duties  accruing  within  the  quarter,  reference 
being  made  to  the  abstracts  for  the  particular 
items  composing  each  amount.  This  objection 
was  not  specially  pointed  out  at  the  trial,  as 
the  one  made  then  was  to  the  admissibility  of 
the  transcripts  generally.  If  made  then,  it 
might  have  been  removed  by  the  production  of 
copies  of  the  abstracts.  They  were  called  for, 
in  the  course  of  the  trial,  in  respect  to  the  item 
of  bonds  in  the  quarterly  account  of  the  3Ist 
March,  1838,  and  produced.  This  affords  a  full 
answer  to  the  objection. 

But  we  do  not  intend  to  admit  that  it  would 

have  been  available,  if  made  at  the  proper  time. 

We  agree,  that  a  transcript  of  a  gross  balance 

against  the  officer  would  be  objectionable,  as 
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the  Act  of  1797  (Aviously  contemplate  a, 
extent,  a  detuled  statement  of  the  acco 
tween  him  and  the  goTemment.  It  must  be  "a 
tntHMript  from  the  books  and  proceedings  of 
the  tifosuTj,"  which  doubtless  will  usually  pre- 
sent such  a  statement.  The  amount  of  the  de- 
tail, or  degree  to  which  the  particulars  of  the 
134*]  account  should  be  carried,  'must  neces- 
sarily be  left  open  to  the  exercise  of  some  dis- 
cretion, •»  there  can  be  no  fixed  rule  hj  which 
t«  det^mine  it. 

The  necessity  of  greater  particularity  than 
exhibited  here  in  the  several  transcripts,  to 
guard  the  oSicera  against  surprise,  and  afford 
an  opportunity  for  explanation,  is  not  very  ap- 
parent; for  they  contain  tbe  several  items  mak- 
ing Dp  the  quarterly  returns  of  the  party  him- 
self, wit^  Uie  addition  ol  such  errors  as  the 
accounting  officer*  ma;  have  detected  in  their 
examinatioa;  and  with  all  ol  which  be  had  been 
furnished. 

If  the  aooounting  officers,  therefore,  have 
fallen  into  error,  the  officer  has  had  ample  time 
and  means  for  inquiry  and  correction.  This  is 
true  as  it  respects  each  quarterly  account  ren- 

Besides,  by  the  fourth  section  of  the  Act  of 
1797,  no  claim  for  an  equitable  credit  can  be 
admitted,  upon  tbe  trial,  but  such  as  shall  ap- 
pear to  have  been  prestnted  to  the  accounting 
officers  for  examination,  and  by  them  disal- 
lowed, except  in  case  of  vouchers,  which  the 
officer  was  not  before  able  to  procure,  or  was 
prevented  from  exhibiting,  by  absence  or  un- 
avoidable accident. 

As  a  general  rule,  therefore,  every  item  of 
the  account  that  can  be  the  subject  of  litigation 
at  the  trial,  on  tbe  production  of  a  transcript, 
must  have  been  a  matter  of  dispute  at  the 
Treasury  Department,  and,  of  course,  present- 
ing nothing  new  or  unexpected  to  either  of  the 

It  the  transcript  contains  the  accounts,  deb- 
its, and  credits,  as  acted  upon  at  the  depart- 
ment by  the  accounting  officers,  it  would  seem  to 
be  sufficient  as  it  respects  the  particulara  of 
the  account  required  by  the  act- 

The  court  is  of  opinion,  therefore,  that  tbe 
several  treasury  transcripts  given  in  evidence 
were  properly  admitted. 

Tlie  comptroller,  in  the  adjustment  of  the 
accounts,  rejected  nineteen  items,  that  were 
claimed  by  the  defendant  as  legal  or  equitable 
credits,  which,  in  the  aggregate,  exceeded  tbe 
amount  of  the  balance  reported  against  him. 
All  of  them  except  four  were  either  allowed  by 
the  court,  or  submitted  to  the  jury  as  a  matter 
of  fact  involving  no  principle  of  law,  and,  of 
course,   require   no   further   notice. 

Among  the  items  rejected  is  a  charge  of  $36,- 
712.71,  for  fees  payable  by  persons  engn^cd  in 
trade  and  navigation  for  certain  services,  per- 
formed by  the  collector  at  each  port,  such  as 
giving  permits  to  land  goods,  clearances,  bills 
of  health,  etc.,  and  which  were  chargeable  under 
the  Compensation  Act  of  2d  Mnrcli,  1T90  (I 
Stat,  at  Large,  TOR,  sec.  2).  These  fees  were 
divided  between  the  collector,  naval  officer,  and 
■nrvcyor,  in  distriets  in  which  these  several 
lS5*j  officers  are  appointed.  The  'collector 
in  tbe  district  of  New  York  was  alito  entitled 
to  a  eraunisuoB  of  one  quarter  of  one  per  cent. 
IS  Ik  «d. 


on  all  moneys  received  en  account  of  duties  on 
goods,  or  tonnage  of  vessels. 

By  an  amendment  of  this  act,  April  30,  1802, 
(2  SUt.  at  Large,  172,  sec.  3),  it  was  provided, 
that  whenever  the  annual  emoluments  of  any 
collector,  after  deducting  the  expenses  incident 
to  the  office,  shall  amount  to  more  than  five 
thousand  dollars,  the  excess  shall  be  accounted 
for,  and  paid  into  tbe  treasury.  The  act  was 
not  to  extend  to  fines,  forfeitures,  and  penal- 
ties, a  share  of  which  the  collector  was  entitled 
to,  under  the  twentieth  section  of  the  Act  of 
2d  March,  1799,   (1  SUt.  at  Large,  61)7). 

The  Act  of  7th  March,  1822,  reduced  this 
maximum  to  four  thousand  dollars  per  annum, 
and  the  commission  to  one  sixth  of  one  per 
cent,  on  the  moneys  received.  3  Stat,  at  Large, 
694,  69e,  sees.  T,  9. 

It  is  insisted  by  the  defendant,  that  the  limi- 
tation in  the  aforesaid  acts  does  not  refer  to  or 
embrace  the  fees  allowed  to  him  under  the  Act 
of  1799;  and  that  the  collector  was  still  entitled 
to  apply  them  to  his  own  use. 

At  the  date  of  the  Act  of  1802,  the  compen- 
sation of  the  collector  was  derived  from  three 
sources:  1,  fees  allowed  for  tbe  services  al- 
ready referred  to;  2,  commissions  an  the  duties 
received ;  and  3,  a  share  of  the  fines,  penalties, 
and  forfeitures.  The  emoluments  of  the  office 
were  dependent  upon  the  receipts  from  these 
sources;  and  the  oHicer  was  entitled  to  apply 
to  his  own  use  the  whole  amount  derived  from 

The  provision  in  this  act,  therefore,  that 
whenever  the  annual  emoluments,  ofter  deduct- 
ing the  expenses,  exceeded  the  amount  of  five 
less  should  be  accounted 
s  in  the  limitation  the 
ons  belonging  to  the  of- 
mbraced  also  the  fines 
lot  been  for  tbe  proviso 
to  the  act  taking  them  out  of  the  limitation. 

The  argument  would  be  quite  as  strong  in 
favor  of  excluding  the  commissions  as  in  the 
case  of  fees,  as  the  one  can  in  no  more  appro- 
priate sense  be  regarded  as  emoluments  of  of- 
fice than  the  other,  and  thus  the  limitation 
would  become  a  nullity. 

These  terms  denote  a  compensation  for  a  par- 
ticular kind  of  service  to  be  performed  by  the 
olflcer,  and  are  distinguishable  from  each  other 
and  are  so  used  and  understood  by  Congress  in 
the  several  compensation  acts;  they  are  also 
distinguishable  from  the  term  "emoluments," 
that  being  more  comprehensive,  and  embracing 
every  species  of  compensation  or  pecuniary 
profit  derived  from  a  discharge  of  the  duties  of 
the  office;  and  such  is  the  obvious  import  of  it 
in  these  acta. 

•The  act  of  1822,  bo  far  as  respecU  [•ISe 
this  question,  was  simply  a  re-enactment  of 
that  of  1802,  vrith  the  exception  of  fixing  the 
limit  of  compensation  to  four  instead  of  five 
thousand  dollars. 

But  it  is  unnecessary  to  pursue  this  argument 
further,  as  there  is  another  view  of  the  question, 
founded  upon  subsequent  acts  of  Congress,  that 
is  entirely  decisive. 

The  third  section  of  "An  Act  to  provide  tor 
the  support  of  the  Military  Academy  of  the 
United  States  for  the  year  1838,  and  for  other 

Crposes,"   passed   7    July,    1338    (fi    Stat,    at 
rge,  264),  provides,  that  the  Secretary  of  the 
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Treasury  shall  be  authorized  to  pay  colleetora, 
out  of  any  money  in  the  treasury  not  otherwise 
appropriated,  such  sums  as  will  give  to  them 
the  samR  compensation  in  the  year  1838,  ac- 
cording to  the  importations  of  that  year,  as 
they  would  have  been  entitled  to  receive,  if  the 
Act  of  14th  July,  1832,  had  not  gone  into  ef- 
fect; provided,  that  they  shall  not  receive  a 
greater  annual  salary  or  compensation  than  was 
paid  for  the  year  1832;  and  provided,  also,  that 
the  collectors  shall  render  to  the  secretary, 
under  oath,  »  quarterly  account  of  all  fees  and 
emoluments  whatever,  by  them  received,  to- 
gether with  the  expenses  of  their  office;  and 
provided  further,  that  no  collector  shall  receive 
more  than  four  thousand  dollars  per  annum. 

This  provision  was  continued  in  force  for  the 
years  1839,  1840,  and  down  to  the  3d  of  March, 
1841,  when  the  mode  of  compensation  was  ma- 
terially changed.  G  Stat,  at  Large,  p.  431,  sec. 
2;  p.  432,  sec,  7;  8  Stat,  at  Large,  816. 

The  provision  relating  to  the  year  1840  is  not 
to  be  found  in  the  public  statutes  at  large,  as  It 
is  embraced  in  the  seventh  section  of  "An  Act 
for  the  relief  of  Chasteluin  and  Ponvert,  and 
for  other  purposes,"  passed  2lBt  July,  1840. 
Being  a  private  act,  it  was  not  incorporated  in 
the  public  statutes  in  Little  &,  Brown's  edition 
of  1848. 

It  will  he  seen  by  the  Act  of  1838,  that  the 
collector  is  bound  to  account  to  the  Secretary 
of  the  Treasury  for  all  the  fees  and  emoluments 
received  by  him  in  the  execution  of  the  duties 
of  his  office,  and  that  his  annual  compensation 
was  limited,  as  in  the  Act  of  1822,  to  an 
amount  not  exceeding  the  sum  of  four  thou- 
sand dollars.  The  same  act  required  that  the 
naval  officers  and  surveyors  should  make  a  re- 
turn of  their  fees  and  emoluments,  and  limited 
the  annual  amount  of  their  compensation. 

During  the  period,  therefore,  of  the  term  of 
office  of  the  defendant  as  collector  of  the  port 
of  New  York,  which  extended  from  the  29th 
of  March,  1838,  to  the  2d  of  March,  1841,  tliere 
can  be  no  pretense  for  claiming  that  the  limita- 
1ST*]  tion,  as  respected  *his  annual  compen- 
sation, did  not  apply  as  well  to  the  fees  received 
under  the  Act  of  1799,  as  to  commissions  or 
emoluments  of  office  derived  from  any  other 
source.  He  was  required  in  express  terms  to 
account  for  them  to  the  Treasury,  the  same  as 
in  the  case  of  other  emoluments. 

Another  item  claimed,  and  which  was  re- 
jected by  the  court,  is  a  charge  of  814,035.29 
for  a  moiety  of  the  duties  received  on  goods 
that  were  seized,  and  afterwards  condemned 
for  a  violation  of  the  revenue  laws. 

Tilts  question  turns  upon  a  construction  of 
sections  89  and  91  of  the  revenue  Act  of  2d 
March,  1799   (1   Stat,  at  Large,  605,  696). 

Section  89  provides,  among  other  things, 
that  the  claimant,  after  the  seizure  of  the  ves- 
sel and  merchandise,  may  procure  the  same  to 
be  re-delivered  to  him  on  the  execution  of  a 
bond  with  sureties  for  the  payment  of  Uie  ap- 
praised value,  together  with  the  payment  or 
security  of  the  duties,  the  same  as  if  the  vessel 
and  goods  had  been  legally  entered  at  the  cus- 
ttons.  If  judgment  shall  afterwards  pass  in 
favor  of  the  claimant  in  the  proceedings  insti- 
tuted, the  bond  shall  he  canceled ;  if  against 
him,  then,  unless  he  pays  into  the  court  the 
amount  of  the  appraised  value  of  the  ship  and 
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goods,  together  with  the  costs,  within  twenty 
days,  judgment  shall  be  entered  on  the  bond 
by  a  motion  in  open  court,  without  further  de- 
lay. 

In  case  no  bond  is  given  by  the  elaimant, 
and  the  vessel  and  goods  have  been  condemned, 
the  same  are  to  be  sold  at  public  auction  by 
the  marshal  to  the  highest  bidder,  and  the  pro- 
ceeds paid  over  to  the  collector.     Sec.  90. 

Section  91  provides,  that  all  fines,  penalties, 
and  forfeitures  recovered  by  virtue  of  the  act, 
after  deducting  costs  and  expenses,  ahall  be 
disposed  of  as  follows:  One  moiety  shall  be 
paid  by  the  collector  into  the  treasury  for  the 
use  of  the  United  States ;  and  the  other  equally 
divided  between  him,  the  naval  officer,  and  the 
surveyor  of  the  port. 

It  will  be  seen,  therefore,  by  these  provi- 
sions, in  cases  of  seizure,  where  the  claimant 
elects  to  give  a  bond,  and   pay  or   secure   the 

Kyment  of  the  duties,  with  a  view  to  a  re-de- 
ery  of  the  vessel  and  goods,  that,  if  the  same 
be  condemned,  he  loses  as  well  the  duties  paid 
or  secured  as  the  property  seized  and  con- 
demned. It  is  a  moiety  of  these  duties  which 
accrued,  during  the  term  of  the  defendant,  ■• 
collector,  that  he  claims  as  a  portion  of  the  for' 
feitures  belonging  to  him  under  the  ninety- 
first  section  of  the  act. 

A  conclusive  answe;^  to  this  claim,  in  the 
judgment  of  the  court,  is,  that  the  duties  thua 
paid  constitute  no  part  of  the  proceeds  of  the 
goods  forfeited,  in  which  only  the  collector 
"has  an  interest.  The  proceeds  are  the  [*1S8 
appraised  value  secured  by  the  bond,  or,  in 
case  no  bond  he  given,  the  amount  derived 
from  the  sale  by  the  marshal,  after  the  deduc- 
tion of  alt  proper  charges.  The  payment  of 
the  duties  is  a  condition  to  Hie  acceptance  of 
the  bond,  and  re-delivery  of  the  goods,  and  is 
the  voluntary  act  of  the  claimant.  They  do 
not  enter  into  the  question  of  condemnation, 
nor  constitute  any  part  of  the  forfeiture  de- 
clared by  the  act,  or  the  judgment  of  the  court. 

It  is  true,  the  collector  acquires  by  the  seiz- 
ure, an  inchoate  right  to  the  goods,  which, 
when  followed  by  condemnation,  becomes  ab- 
solute to  the  extent  of  his  share  of  the  forfeit- 
ure ( 1  Wheat.  462 ;  4  lb.  74  |  ;  but  it  is  a  right 
only  in  the  goods  themselves,  which  have  been 
seized  and  forfeited — the  rem,  a  moiety  of 
which,  it  is  admitted,  has  already  been  allowed 

This  view  is  in  conformity  with  the  language 
of  the  act  {sec.  91),  which  is,  that  all  finea, 
penalties  and  forfeitures,  recovered  by  virtue 
of  this  act,  shall  he  disposed  of,  one  moiety  to 
tbe  government,  the  other  to  the  collector,  to 
be  divided  as  therein  declared. 

The  case  is  not  like  that  of  McLane  t.  The 
United  SUtes,  6  Peters,  405.  There  the  sum 
in  controversy  was  reserved  out  of  the  forfeit- 
ure by  the  act  tor  the  relief  of  the  owners;  and 
was  regarded  by  the  court  as  part  and  parcel 

of  it. 

The  only  doubt  that  existed  was,  whether  or 
not  the  amount  thus  reserved  should  be  con- 
sidered as  the  legal  duties  bclnnfiin?  to  the 
government,  or  a  portion  of  the  forfeiture,  tlw 
residue  of  which  had  been  remitted.  The 
amount  reserved  was  to  be  equal  to  the  double 
duties  imposed  upon  goods  imported,  under 
certain  circumstances,  by  an  act  which  had 
-   10. 
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b«en  pamed  since  tlie  forfeiture  accrued;  and 
tbtt  eonrt  was  of  opinion  that  duties  mentioned 
in  that  act  were  referred  to  simplj  aa  a,  meas- 
ure to  det«imine  the  sum  to  be  reeerved,  and 
not  aa  dutie*  in  the  common  acceptation  of  the 
term.  The  amount  reserved,  therefore,  waa  ao 
much  excepted  out  of  the  forfeiture  remitted, 
a  moiety  of  which  properly  belonged  to  the  col- 

Another  item  rejected  bj  the  court  is  a 
charge  by  the  defendant  of  $201,600  commis- 
siona,  for  accepting  and  paying  drafts  of  the 
Treasury  during  his  term  in  office. 

Theae  couimissionB  are  claimed  on  the  ground 
that  the  services  required  and  performed  were 
extra  aervicea,  not  incident  to  the  proper  l^gal 
duties  belonging  to  the  office  of  collector,  and 
that  he  is  entitled,  therefore,  to  a  reasonable 
remuneration  for  the  same,  beyond  the  com- 
pensation annexed  to  the  office. 

By  the  Act  of  2d  March,  1709,  sec.  21  (1  Stat. 
IS**]  at  Large,  042),  it  'in  provided  that  the 
eollector  shall  receive  all  moneys  paid  for  du- 
ties, and  take  all  bonda  for  securing  the  pay- 
ment thereof;  and  shail,  at  all  times,  pay  to  the 
order  of  the  officers,  who  shall  be  authorized 
to  direct  the  payment  thereof,  the  whole  of  the 
moneys  which  he  ma^  receive  by  virtue  of  the 
act,  and  shall  once  in  every  three  months,  or 
oftener,  if  required,  transmit  his  accounts  to 
the  Treasury  Department,  for  settlement. 

The  Secretary  of  the  Treasury  is  the  head  of 
:bat  department;  and  has  devolved  on  him  the 
superintendence  and  collection  of  the  public 
revenue;  and  is  the  officer  properly  authorized 
to  direct  the  safe  keeping  and  payment  or  dia- 
bursement  of  the  same.    1  Stat,  at  Large,  S5,  OH. 

Under  the  authority  thus  given,  and  which 
lias  been  exercised  since  the  foundation  of  the 
;n>Temment,  tlie  secretary,  by  a  circular  dated 
!)th  June,  1837,  in  consequence  of  the  auapen- 
Kion  of  specie  payments  by  the  banks  in  which 
the  public  moneys  had  been  deposited,  directed 
that  all  public  moneys  received  by  the  collect- 
ors, except  such  as  were  required  for  current 
expeaisea  of  the  office,  etc.,  should  be  placed  to 
the  credit  of  the  Treasurer  of  the  United 
States,  in  a  separate  account,  on  the  books  of 
the  customs,  and  that  the  same  would  be  drawn 
for  by  the  treasurer's  drafts  on  the  collector, 
frotn  time  to  time,  as  the  neceBsities  or  the  eon- 
venienee  of  tbe  government  required. 

Tiae  mode  of  keeping  and  paving  out  tb« 
public  moneya  received  by  the  collectors  in  the 
dilTerent  collection  districts  continued  during  a 
oonaiderable  part  of  the  term  of  office  of  the 
defendant;  and,  doubtless,  very  much  increased 
the  duties  of  the  office,  its  labors  and  responi 
bilities,  for  which  he  may  well  be  equitably 
entitled,  at  tbe  hsnds  of  the  proper  autboritiea, 
to  a  corresponding  compensation;  and  it  is  not 
at  all  improbable,  that  to  tbe  necessity  of  keep- 
ing on  hand  such  large  sums  of  tne  public 
moneys  aa  ate  daily  and  weekly  collected  at 
tbe  port  of  New  York,  and  the  diabursement 
in  ecHnparatively  small  lums,  upon  the  drafts 
of  the  treasurer,  may  be  attributed,  In  part,  at 
iMwt,  Uie  great  deficiency  in  the  accounts.  It 
miHt  have  required  extraordinary  diligence  and 
aeeniM^,  and  very  competent  and  faithful  sub- 
ardinatea,  to  have  prevented  it 

But  be  this  aa  it  may,  we  are  unable  to  per- 
ceive that  tbe  duties  thus  imposed,    ~ 
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and  responsible  as  they  undoubtedly  were,  ex- 
ceeded those  l^ally  incident  to  the  office;  or 
such  as  tbe  secretary  was  authorised  to  require 
as  the  head  of  the  treasury. 

The  depositaries   of   the   public   revenue,   as 

firovided  by  the  Act  of  23d  June,  183fl,  having 
ailed  to  comply  with  the  conditions  requireii 
of  them,  the  duty  of  regulating  the  safe  keeping 
and  diabursement  devolved  upon  the  sound  dis- 
cretion of  thia  'officer;  and  indeed,  on  [*140 
looking  into  the  provisiona  of  that  act,  and  the 
numerous  and  complicated  conditions  and  re- 
strictions annexed  to  the  employment  of  the 
banks  as  depositories,  it  is  difficult  to  say  that 
the  authority  there  conferred  to  use  tUem 
formed  any  exception  to  this  discretion.  If 
they  refused  to  become  depositaries,  or  failed 
to  comply  with  the  conditions,  or,  in  the  judg- 
ment of  the  secretary,  were  unsafe,  it  was  bia 
duty  to  provide  some  other  mode  for  the  safe 
keeping  and  disbursement,  and  until  some  other 
was  provided,  those  oMcera  immediately  con- 
cerned in  the  receipt  and  collection  of  the 
revenue  must  necessarily  become  the  depoai- 
taries,  and  disbursing  officers  of  whatever 
amount  they  may  have  received. 

If  other  depositories  be  provided  by  law,  or 
by  the  regulations  of  the  secretary,  the  money 
ia  then  depoaited  there  by  the  collector,  in 
auma  large  or  small,  aa  received,  according  to< 
the  instructions  of  the  secretary;  if  not,  it  re- 
mains in  their  hands  until  drawn  out,  from 
time  to  time,  aa  the  necessities  of  the  govern- 
ment may  require,  upon  drafts  by  the  same 
authority.  In  either  caae,  the  collector  ia  but 
performing  the  duties  enjoined  by  the  Act  of 
1799,  which  providea,  that  he  shall  receive  all 
moneys  paid  for  duties,  and  shall,  at  all  times, 
pay  them  over  upon  the  order  of  the  officer 
authorized  to  direct  the  payment.  The  duty 
is  the  same  in  both  casea,  the  nature  of  the 
service  Che  same,  and  the  obligation  to  perform 
the  service  dependent  upon  the  same  authority. 

This  mode  of  keeping  and  diaburaing  the 
public  revenue  baa  existed  since  the  foundation 
of  the  government.  Even  wlien  the  banks 
h«Te  been  used  aa  depositories,  either  by  act  of 
Congress,  or  by  the  regulations  of  the  head  of 
the  treasury,  it  was  not,  at  all  times  and  places, 
practicable  for  the  different  collectors  and  re- 
ceivers to  make  the  deposit,  and  in  such  cases 
the  moneya  were  kept  until  drawn  for  by  the 
proper  authority. 

Tbe  Bank  of  the  United  States,  and  the 
State  banks,  under  the  Act  of  1836,  with  some 
slight  exceptions,  are  the  only  inatancea,  1  be- 
lieve, in  which  Congress  have  undertaken  to- 
I  control  the  discretion  of  tlie  secretary,  as  to 
the  place  in  which  the  public  moneys  shall  be 
kept,  down  to  the  Act  of  IS-IO,  when  a  new 
system  was  established,  usually  known  as  the 
sub-treasury.    5  Stat,  at  Large,  385. 

With  these  exceptions,  the  place  of  deposit, 
if  any  was  designated,  or  the  mode  of  making 
paiTnents  by  the  collectors,  depended  upon  the 
regulations  of  the  treasury.  And  it  ia  not  to. 
be  doubted  hut  that  it  was  as  much  their  duty 
to  conform  to  the  orders  of  that  department, 
under  such  circumstances,  whether  for  deposit 
or  payment,  as  in  the  cases  in  which  tbe  deposi- 
tories had  been  designated  by  act  of  Congress. 
In  the  'one  case,  the  orders  rested  upon  [*141 
the   general   pewer   vested   in   the   lJepartmri\t. 
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by  tiM  Act  of  1780;  In  the  others,  upon  the 
same  power,  modified  b;  the  subiequent  acta 
prescribing    the    particular    depositories. 

But  there  is  another  view  of  this  branch  o[ 
the  case  which  must  not  he  overlooked,  and 
that  is,  whether,  assuming  thst  the  services  of 
the  defendant  were  extra  and  beyond  those  in- 
cident to  the  office,  the  court  erred  in  rejecting 
the  claim. 


the  oflice  to  an  amount  not  exceeding  the  sum 
of  $4,000.  The  Act  of  less,  and  which  was 
continued  through  the  term  of  ofRce  of  the  de- 
fendant, contained  a  like  restriction,  and  tlie 
eighteenth  section  of  the  Act  of  1);22  further 
provided,  that  no  collector  should  ever  receive 
more  than  four  hundred  dollars,  exclusive  of 
his  compensation  as  collector,  and  the  lines  and 
forfeitures  allowed  by  law,  for  any  services  he 
may  perform  for  the  United  States  in  any  other 
office  or  capacity. 

It  would  be  pjcfremely  dilTicult  to  say,  even 
if  the  defendant  is  right  as  to  the  nature  of  the 
service  performed,  in  the  face  of  this  provision, 
that  a  court  of  law  could  sanction  the  compen- 
eatton  claimed,  or  any  other  compensation  for 
such  service.  The  very  ground  of  claim  here 
)3  that  the  service  was  rendered  in  a  capacity, 
other  than  that  of  collector. 

The  two  limitfltions,  the  one  upon  his  com- 
pensation as  collector,  and  the  other  upon, 
compensation  for  service  in  any  other  office  or 
capacity,  while  acting  as  collector,  would  aeem 
to  close  up  every  "loophole"  through  which 
any  additional  remuneration  could  he  claimed 
in  a  court  of  Justice,    But  this  is  not  all. 

By  the  eighth  section  of  the  Act  of  3d  March, 
1830  (S  Stat,  at  Large,  34»),  it  u  provided, 
"that  no  officer  in  any  branch  of  the  public 
service,  or  any  other  person  whose  salaries,  or 
whose  pay  or  emoluments,  is  or  are  fixed  by 
law  and  regulations,  shall  receive  any  extra 
allowance,  or  compensation,  in  any  form  what- 
ever, for  the  disbursement  of  public  money,  or 
the  performance  of  any  other  service,  unless 
the  said  extra  allowance  or  compensation  be 
authorized  by  ' 


;nt.  It  cuts  up  by  the  roots  these  claims  by 
public  officers  for  extra  compensation,  on  the 
^ound  of  extra  services.  There  is  no  discre- 
tion left  in  any  officer  or  tribunal  to  make  the 
allowance,  unless  it  is  authorized  by  some  law 
■of  Congress.  The  prohibition  is  general,  and 
applies  to  all  public  officers,  or  quasi  public  ofB- 
■ceia,  who  have  a  fixed  compensation. 
I12*]  'This  act,  together  with  the  Act  of 
13th  August,  1841,  making  it  penal  for  any 
officer  charged  with  the  safe  keeping  or  dis- 
huraement  of  the  public  money  to  convert  it  to 
his  own  use,  or  to  neglctt  or  refuse  to  pay  it 
over  upon  the  authority  of  the  Secretary  of  the 
Treasury,  present  a  system  of  legislation 
agaiust  these  claims  for  extra  compensation 
by  public  officers,  that,  if  fairly  carried  into 
rlfrct,  must,  for  aught  we  see.  elfpctually  ex- 
tinguish them,  except  when  allowed  by  the  au- 
thority of  Congress;  and  which,  it  must  he  ad- 
miUt'd,  is  the  proper  constitutional  tribunal  to 
decide    upon   the   matter. 

.\iiothcr  item  in  the  account  rejected  by  the 
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court  ia  %  claim  of  {100,000,  for  excesa  of  4e- 
poaita  for  unascertained  duties,  which  it  1* 
supposed  has  been  twice  charged  by  the  ac- 
counting oflicers  against  the  defendant  in  Um 
adjustment  of  his  accounts. 

The  item  does  not  appear  among  tliose  pre- 
sented to  the  comptroller,  and  to  have  been 
rejected  by  him,  but  it  is  claimed  that  the 
error  is  shown  upon  the  face  of  the  account, 
and,  therefore,  available  to  the  defense. 

This  sum  was  the  subject  of  comment  by  the 
defendant  in  his  correspondence  with  the  de- 
partment at  the  time  of  closing  the  settlement 
of  his  accounts,  in  June,  1841,  but  he  seems 
to  have  been  unable  to  satisfy  himself  at  that 
time  that  the  amount  had  been  twice  charged 
against  him. 

By  the  second  aeetion  of  the  Act  of  3d  March, 
1839  (6  Stat,  at  Large,  348),  all  moneys  paid 
to  the  collector  for  unascertained  duties  were 
directed  to  be  placed  to  the  credit  of  the  treas- 
urer, and  to  be  kept  and  disposed  of  as  other 
moneys  paid  for  duties;  and  should  not  ba 
held  by  him  to  await  the  ascertainment  of  the 
dutiee;  and,  whenever  it  was  shown  to  the  Sec- 
retary of  the  Treasury  that  more  money  had 
been  paid  than  covered  the  actual  duties  when 
ascertained,  it  should  be  his  duty  to  draw  a 
warrant    upon    the    treasurer    to    refund    the 

The  regulation,  under  this  act,  at  the  treaa- 
ury,  was,  to  permit  the  collector  to  refund  tbe 
excess  of  duties,  as  they  were  ascertained,  to 
the  importer,  keeping  a  separate  account  of  tbe  . 
same,  and  at  the  enil  of  each  month  to  make  a 
return  to  the  department  of  the  amount,  ac- 
companied with  the  vouchers,  when  a  warrant 
waa  drawn  in  his  favor,  refunding  the  amount. 
The  aggregate  amount  of  this  excess  tliua  paid 
by  the  collector  during  his  term,  and  for  which 
warrants  were  drawn  in  his  favor,  constitutes 
the  sum  in  question.  The  defendant  supposes 
it  has  been  twice  charged  in  his  accounts,  once 
in  the  credit  given  to  the  government  for  the 
amount  of  unascertained  duties,  and  again  by 
charging  him  with  these  warrants.  If  this  were 
true,  'the  error  would  be  obvious,  and  [*14S 
being  so  obvious,  it  is  difficult  to  believe  it 
could  have  occurred ;  or,  if  it  had,  that  either 
the  drpnrtmcnt  Or  the  defendant  could  not  hare 
readily  detected  it. 

It  is,  however,  sufficient  tor  the  purposes  of 
the  case  to  say,  we  are  unable  to  perceive  any 
evidence  upon  the  foce  of  the  accounts,  or  in- 
deed in  the  record,  tending  to  establish  it,  and 
that  the  court  were  right,  therefore,  in  the  in- 
structions given  to  the  jury. 

If  the  whole  of  the  unascertained  duties  wen 
credited  to  the  government,  then  the  warrant* 
drawn  to  re  imburse  tlie  collector  for  the  pay- 
ment of  the  excess  should  not  be  charged  in 
his  customs  account.  If  the  credit  was  for  the 
net  or  actual  duties  only,  then  it  would  IM 
proper  to  charge  them.  liow  this  may  be,  it 
IB  impossible  to  say  from  anything  in  the  rec- 
ord. An  examination  at  the  Treieury  Depart- 
ment would,  doubtless,  have  removed  any  diffl- 
culty  in  the  account. 

Another  item  cinimed  by  the  defendant,  and 
reji-cted  by  the  court,  it  a  charge  of  fl,0^3.H 
deducted  from  the  maximum  compensation  for 
(he  year  1S3S.  the  servire  having  commrnecA 
on  the  2eth  day  of  March  in  that  vi-ar,  whea 
Uovvartl  1*. 


Ex-PAVT^  In  Rk  Rhodes,  ?.  Tbb  Stbavbhip  Oaltbstok. 
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be  altered  upon  the  duties  of  hia  office,  lbs 
defendBnt  clkimed  compensation  for  the  entire 
year. 

The  Act  of  1B38,  already  referred  to  in  an- 
other branch  of  thji  ease,  which  provided  for 
the  eompensation  of  the  collector  for  tlie  year, 
made  it  Tirtuall;  a  salary  ofBce,  with  the  addi- 
tion of  IiiB  sliare  of  the  fiueB,  penalties,  and 
forfeitures,  and  the  pro  rata  sllotvun^,  there- 
fore, for  the  portion  of  the  jear  the  defendant 
held  an  office  was  all  that  could  be  legally 
claimed.  The  ease  is  distinguishable  from  that 
of  The  United  SUtes  v.  Dickens,  IS  Peters,  141. 

The  question  is  of  no  importance  now,  as  it 
has  since  been  settled  bj  an  express  act  of 
Congreaa.     9  Stat,  at  Large,  S. 

There  were  some  other  questions  of  minor 
isiportanee  presented  in  the  argument,  but 
which,  in  our  judgment,  cannot  materially  af- 
fect the  result,  and  need  not,  therefore,  be  par- 
ticularly noticed. 

After  the  best  eonsideration  we  have  been 
•Us  to  give  to  the  case,  we  are  of  opinion  that 
Um  sereral  rulings  of  the  court  below  were 
correct,   and  that  the  judgment  should  be  af- 

Ordw. 

nits  cause  eanie  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
H4"]  "considpratioB  whereof,  it  ia  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  aFlirmed,  with  dam- 
i|ta  at  the  rat«  of  six'per  centum  per  annum. 


THE  ErrHAMSHIP  GALVESTON,  Etc.— In  Ad- 


Pisctice — docket  and  dismissal  of  cause — thlr- 
^-day  rule. 

Is  snkr  to  sastiia  ■  motion  to  docket  and  dis- 
■lii  ■  c««  under  tfte  fortr-thlrd  rule  of  tbls 
«nrt  It  la  DHPSBar;  to  ibow.  by  tbe  certlflcate  o[ 
"*  citrt  or  tbe  court  below,  that  the  Judgment  or 
■  -'    -  '  ndpred   Iblrtj  days  be- 


moves  the  court  that  the  said  cause  be  dock- 
eted and  dismissed  with  costs.  Coxe. 

"For  Defendants  and  Respondents." 
"United  States  District  Court. — District  of 
Texas. 
"Henry  W.  Khodes,  Libelant,  v.  The  Steam- 
ship Galveston,  her  Tackle,  Apparel,  and  Fur- 
niture, John  R.  Crane,  Master;  Oiarlea  Mor- 
gan, Israel  C.  Harris  and  Henry  R.  Mor- 
gan, Claimants  and  Respondents, — In  Ad- 
miralty. 

"I,  James  Love,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Texas,  do 
hereby  certify,  that  at  the  April  Term,  1S50, 
of  said  court,  a  final  judgment  or  decree  was 
rendered  by  the  court  here  in  the  above-en- 
titled cause,  in  favor  of  the  defendants  and 
respondents,  and  that  the  libelant  prayed  and 
obtained  SD  appeal  from  the  said  final  decree 
of  the  said  District  Court  to  the  Supreme  Court 
of  the  United  States. 

"In  testimony  whereof,  I  have  here- 
[SBAL.]     unto  set  my  hand  and  affixed  the  seal 
of  said  court,  this  2Tth  day  of  Decem- 


ber, A.  D. 


"James  Love,  Clerk." 


lOOpd  D 


al    ludnmen 

II  December,  "IbBoT" 


U  R.   Coze    filed    the    following    motion    and 
JJl  eertiflcate. 

■A  eertillcate  being  produced  from  the  Dis- 
trict Court  of  Texas,  by  which  it  appears  that 
st  the  April  Term,  1B50,  of  said  court  a  final 
decree  was  rendered  by  said  court  in  favor  of 
the  detendanta  and  respondents,  and  that  an 
appeal  from  said  decree  was  praypd  and  oh- 
taiaed  by  the  libelants  to  the  Supreme  Court 
"L""  ^'''***  states— and  it  appearing  that 
tts  neerd  in  said  case  has  not  been  filed— Mr. 
C«B    lor    Mid    respondenU    and    defendants 


*Mr.  Chief  Justice  Taney  delivered  (*145 
the  opinion  of  the  court: 

A  motion  has  been  made  to  docket  and  dis- 
miss the  case  of  Henry  W.  Rhodes,  libelant, 
against  The  Steamship  Galveaton  and  John  B. 
Crane,  master,  and  Charles  Morgan  and  others, 
reaponilcnts  and  clsiDi:i^it9,  in  which  it  appears 
that  a  decree  was  rendered  in  the  District 
Court  of  the  United  States  for  the  District  of 
Texas  against  the  libelant,  and  from  which 
decree  he  prayed  an  appeal. 

The  motion  is  made  in  behalf  of  the  re- 
spondents and  claimants  uniier  the  forty-third 
rule  of  this  court;  and  iti  support  of  the  motion 
they  produce  the  certificate  under  seat  of  the 
clerk  of  the  District  Court,  stating  tlint  at  the 
April  Term,  IS50,  a  linal  decree  was  rendered 
in  the  above-mentioned  case  in  favor  of  the  re- 
spondents and  claimants;  and  that  the  libelant 
prayed  and  iiblained  an  appeal  to  this  court. 
The  certificate  does  not  state  on  what  day  the 
decree  was  made. 

The  rule  referred  to  entitles  a  party,  in  a  case 
like  the  present,  to  have  it  docketed  and  dis- 
missed, where  the  decree  was  renclired  thirty 
daya  before  (he  commencement  of  the  term  of 
this  court,  unless  the  appellant  shall  docket  the 
case  and  <ile  the  record  within  the  first  six 
daya  of  the  term.  The  record  has  not  yet  been 
filed  and  the  case  docketed  by  the  n|ipellant. 
But  in  oriler  to  entitle  thu  appellees  to  docket 
an<t  dismiss,  thev  must  show  by  the  eertillcate 
of  the  clerk  that'tbe  decree  waa  rendered  thirty 
daj'H  before  the  present  term.  The  eertillcate 
produced  states  only  the  term  of  the  District 
Court  at  which  it  w.is  rendered,  and  not  the 
day.  And  it  often  hu|>pens  that  the  term  of  a 
court  continues  by  adjournments  from  time  tu 
time  for  several  months.  For  aught  that  ap- 
pears in  this  certificate,  the  April  Term,  1S50. 
of  the  District  Court  may  have  continued  until 
the  meeting  of  this  court;  and  we  are  not  aware 
of  any  caxu  that  has  been  docketed  and  dis- 
missed under  this  rule,  unless  the  day  of  the 
judgment  or  decree  was  stated  in  the  certifi- 
cate. And  as  we  have  no  evidence  before  us 
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to  show  how  long  the  term  ot  the  Diatrict  Court 
COD  tin  lied,    or    on    what    daf    this    decree 
Ttadered,  the  motion  to  dodcet  and  dismif 
overruled. 

Order. 

On  the  motion  o[  R.  8.  Coie.  Esq.,  to  docket 
And  di amiss,  under  the  fprty- third  rule  ot  this 
court,  the  appeal  in  this  case  from  the  District 
Court  of  the  United  States  for  the  District  of 
Texas.  On  consideration  of  this  motion,  it  is 
now  hers  ordered  b;  the  court,  that  the  said 
motion  be,  and  the  same  is  hereby  overruled. 


WIIXIAU  H.  HARRIOTT. 


illowB,  viz.:  "VeseelB  ol  the  U 
meplca  arrlvlne.  either  laden  or  1 
artB  of  the  klDedoiii  ot  PortueaL.  ! 


eated.    i 


tbeli 


TFlvlng, 
•I  tbe  ifnlted  SUles  ot  Ji 
tbelr  enlrance,    durln 


[    tbeli 


n  tbe 
anaii  be  Ire 

El  ace,  wllb  respect  to  the  dulIeB  of  tonnage.  llEht- 
ouse  duties,  pilotage,  pott  charges,  as  well  as  to 
the  fees  and  perquisites  ol  public  oOlcers.  and 
all  other  duties  and  charges,  of  vbalever  kind 
or  denomination,  levied  opou  vessels  of  commerce. 
In  the  name  or  to  the  profit  of  the  govern  meat, 
the  local  anthorltlea,  or  anj  public  or  private  ea- 
tabllabnient  whatever." 

Tbls  article  Is  conaned  exclusively  to  vessels.  It 
doeg  not  Include  cargoes,  or  mBke  any  provision 
for  an  Indirect  trade — tbat  Is.  It  does  not  provide 
tor  the  Introduction  of  articles  whii-h  nrr  Ihi> 
growth,    prod  ace,    or    manufacture    of 


)    the 
a  the  same 


3    of     I 


erlcon 


aelB.     These  classes  ot  caaea   are  left  open   to  the 
legislation  ot  each  countrj'. 

The  Tariff  Act  of  CoDgreas.  paused  on  the  30tb  of 
Julv.  1840.  has  Ibe  following  section:  "Schedule 
I.  (Exempt  from  duty.)  ColTeB  and  tea.  when  Im- 
ported direct  from  the  place  of  their  growth  or 
production,  In  American  vessels,  or  In  foreign  ves- 
sels entitled  by  reciprocal  treaties  to  be  eiempt 
from     discriminating    dudea,     tonnage,    and    other 

Tbe  trealr  with  Portugal  la  not  one  of  those  re- 
ferred to  In  this  paragraph. 

Conxequentl]',  a  cargo  of  eolfee.  Imported  from 
Rio  Janeiro  In  a  Portuguese  vessel,  was  subject  to 
a  duly  of  twenty  per  cent.,  being  the  duty  upon 
non-enumerated   articles. 

Ad  historical  account  given  o(  the  course  pur- 
sued by  the  governiuent  of  tbe  United  States,  show- 
ing that,  since  tbe  year  ITSu,  It  has  been  constant- 
ly endeavoring  to  persuade  otlier  nations  to  enter 
into  treaties  tor  the  mutual  and  reciprocal  aboli- 
tion or  discriminating  duties  upaa  commerce  In  tbe 
direct  and   Indirect  trade. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland. 

It  was  an  action  brought,  by  Oldfield  against 
Marriott,  who  was  the  collector  of  the  port  of 
Baltimore,  to  recover  back  the  amount  of  du- 
ties paid  under  protest  upon  an  importation  of 
coffee  in  a  Portuguese  veasl  from  Rio  Janeiro. 
SS4 


On  the  26th  of  Au^t,  1S40,  a  treaty  «a* 
made  between  the  United  States  and  Portu^ 
(8  SUt.  at  Large,  560),  the  second  article  ot 
which  provided  that  "vcasels  of  the  United 
States  of  America  arriving,  either  laden  or  in 
ballast,  in  the  ports  of  the  kingdom  of  Portu- 
gal, and,  reciprocally,  Portuguese  Tesesls  arriv- 
ing, either  laden  or  in  ballast,  in  the  ports  of 
the  United  Sttaes  of  America,  should  be  treated, 
on  their  entrance,  during  their  stay,  and  at 
their  departure,  upon  the  same  footing  oa  na- 
tional vessels  coming  from  the  same  place,  with 
respect  to  the  duties  of  tonnage,  light-house 
duties,  pilotage,  port  charges,  as  well  as  to 
tbe  fees  and  perquisites  of  public  oflicers,  and 
all  other  duties  and  charges,  of  whatever  kind 
•or  denomination,  levied  upon  veaaeU  [*H7 
of  commerce,  in  the  name  or  to  the  profit  of 
the  government,  the  local  authorities,  or  tnf 
public  or  private  establishment  whatever." 

On  the  30th  of  July,  1846,  Congress  passed 
"An  Act  reducing  the  duty  on  imports  and 
for  other  purposes,"  the  third  section  of  which 
enacted,  "that  from  and  after  the  first  daj>  of 
December  next,  there  shall  be  levied,  collected, 
and  paid  on  all  goods,  wares,  and  merchandiae 
imported  from  foreign  countries,  and  not  spe- 
cially provided  for  in  this  act,  a  duty  of  twenty 
per  centum  ad  valorem." 

In  the  same  Act  of   1846,  was  the  following 

"Schedule  I-  (Exempt  from  duty.]  Code* 
and  tea,  when  imported  direct  from  the  place  of 
their  growth  or  production,  in  American  vea- 
sels,  or  in  foreign  vessels  entitled  bj  reciprocal 
treaties  to  be  exempt  from  discriminating  du- 
ties, tonnage,  and  other  charges;  coffee,  tbe 
growth  or  production  of  the  poa sessions  of  tbe 
Netherlands,    imported    from    the    Netherlands 


Granville  S.  Oldfield  v-  William  H.  Harriott, 
Collector  of  the  Port  of  Baltimore. 

It  is  agreed  and  admitted,  in  the  above  cause, 
that  the  brig  Sandade  Eterna  arrived  at  the 
port  of  Baltimore,  from  Rio  Janeiro,  in  Braiil, 
with  a  onrgo  of  coffee,  the  production  and 
growth  of  Brazil,  on  or  about  the  15th  day  of 
November,  1817;  that  the  said  brig  was,  at  the 
time  of  said  arrival  and  importation  of  said 
coffee,  a  re^larly  documented  vessel  of  the 
kingdom  of  Portugal ;  that  1,188  bags  of  the 
colfee  so  imported  were  consigned  to  the  plain- 
tiff in  the  above  cause,  who  proceeded,  on  the 
IQth  of  the  said  month  of  November,  to  moke 
an  entry  of  the  same  as  if  free  of  duty,  and  to 
obtain  a  permit,  a;;reeablv  to  such  entry,  to  un- 
load and  discharge  from  said  brig  the  said  1,1« 
bogs  of  coffee  ao  imported  and  consigned  to 
him,  as  appears  by  the  papers  herewith  fiM 
and  marked  No.  1  and  No.  2- 

(Then  followed  the  import  entry,  the  m*- 
signee's  oath,  and  the  permit.) 

It  is  further  admitted  and  agreed,  that  after 
tbe  aaid  permit  had  been  given  to  the  plaintiff, 
but  before  any  portion  of  the  said  eolTee  was 
unloaded  from  said  brig  under  said  permit,  ud 
before  the  permit  was  delivered  or  showB  t» 
the  inspector  of  cuatoms  of  the  aforetftid  port, 
Howard  lt> 
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In  wboae  ehftrgb  the  mid  ymatl  kmd  b«en  placed ' 
for  ewtodj  aiid  delivery  of  her  o^rgo,  the  said 
permit  wu  countermanded  bj  the  defendant, 
14B*]  aa  collector  as  'aforesaid,  io  far  as  he 
«ould  l^allf  countermand  it,  and  the  aEore- 
•aid  entry  made  of  the  said  coffee  by  the  plain- 
tiff as  if  the  same  were  free  of  duty  TEfuaed,  BO 
far  as  the  said  collector  could  refuse,  and  a 
claim  and  charge  of  duty  of  twenty  per  oent. 
«d  valorem  made  by  the  said  colleotor  (amount- 
ing to  $2,D70.60)  against  the  said  coBee,  as  be- 
ing due  and  payable  upon  the  same,  under  the 
proTisioua  of  Schedule  L  of  the  Tariff  Act  of 
the  United  States  of  the  30th  of  July,  1646. 

It  is  further  admitted  and  agreed,  that  the 
•aid  plaintiff  wholly  denied  the  legality  of  the 
■aid  claim  of  duty  made  us  aforesaid  by  the 
■aid  collector,  and  protested  against  the  pay- 
ment of  the  same;  and  that  only  because  of  bis 
inability  to  obtain  possession  of  his  said  coffee 
without  the  payment  of  the  said  duty  so  claimed 
and  demanded,  and  after  filing  with  the  said 
oollector  a  protest  and  notice,  of  which  the  an- 
nexed paper,  marked  No.  3,  is  a  copy,  did  the 
aaid  plaintiff  pay  to  the  said  collfi^tor  the  afore- 
said sum  of  S2.07O.6O  as  a  duty  upon  the  said 
«offee.  (Then  followed  a  copy  of  the  protest 
«nd  notice.) 

It  ia  further  agreed,  that  a  paper  herewith 
filed,  and  marked  No.  4,  is  a  true  copy  of  the 
decree  of  the  government  of  Portugal,  of  which 
it  purports  to  be  a  translation  and  copy,  and 
that  the  said  decree  bad  been  in  full  force  from 
the  time  of  its  date,  in  all  the  dominions  of  the 
Qtieen  of  Portugal,  until  and  after  the  importa- 
tion of  the  aforesaid  coffee  and  payment  of  the 
dn^  herein  before  mentioned. 

No.  4,    Decree  of  the  Queoi  of  Portugal. 
(Copy.)  "Treasury  Department  of  State. 

"Donsa  Maria,  by  the  grace  of  Qod  and  the 
constitution  of  the  monarchy  Queen  of  Portu- 
gnJ,  etc.,  etc.,  make  known  to  all  our  aubjecta 
that  the  General  Cortes  have  decreed,  and  we 
have  sanctioned,  the  following  law: 

"Article  1.  The  premium  of  fifteen  per  cent. 
giHited  by  art.  1  of  the  decree  of  16th  Janu- 
ai7,  1S37,  to  articles,  merchandise,  and  manu- 
factures imported  in  Portuguese  vessels,  and 
entered  at  the  custom-houses  of  the  kingdom 
nnd  adjacent  islands,  is  abolished. 

"Sec  1.  Articles,  merchandise,  and  manu- 
facture*, coming  from  countries  or  ports  where 
the  Portuguese  flag  is  not  admitted,  imported 
*Dd  entered  for  consumption,  ahall  pay  the  re- 
spective duties,  and  one  fifth  more  of  the 
amount  of  said  duties. 

"Sec  2.  Articles,  merchandise,  and  manu- 
factures, coming  from  countries  or  ports  where 
the  Portuguese  flag  is  admitted,  and  not  sub- 
jected to  differential  duties,  imported  in  foreign 
vessels,  not  of  the  country  of  the  production  of 
14**]  said  articles,  'merchandise,  and  manu- 
factures, and  entered  for  consumption,  shall  also 
psy  the  respective  duties,  and  one  fifth  more 
«f  the  amount  of  said  duties. 

"See.  3.  Articles,  merchandise,  and  manu- 
factures, coming  from  countries  or  ports  where 
the  Portuguese  flag  may  be  subjected  to  differ- 
ential duties,  imported  in  foreign  vessels,  and 
entered  for  consumption,  shall  pay  the  respect- 
frs  duties,  and  the  additional  duties  which  the 
Mvemment  is  bound  to  impose  on  them  sccord- 
tng  to  article  8th  of  the  pneral  tariff  of  duties, 

as  li. ««. 


organised  In  eonformlfy  to  the  law  of  the  llth 
of  March,   1841. 

"Article  2.  The  provisions  of  the  present 
law  slmll  commence  to  take  effect  thr^e  mcmtlis 
after  its  publication,  for  articles,  mercbandisc, 
and  manufactures  which  shall  be  entered  In 
vessels  coming  from  ports  in  Europe  and  North 
America,  and  six  months  for  all  other  ports. 

"Article  3.  All  contrary  legislation  is  hereby 
revoked. 

"We  therefore  order  all  authorities,  etc 

"Given  at  the  Palace  of  Nccessidades,  the 
18th  of  October,  1841. 

"The  Queen. 
"Antonio  Jose  d'Avila, 

"Secretary  of  the  Treasury." 

Article  8th  of  the  General  Tariff  Law  referred 

to. 

"A  special  order  of  the  government  shall 
authorize  the  collectors  to  receive  an  additional 
duty  on  goods  imported  from  foreign  countries, 
equivalent  to  the  difference  of  duties  which 
aaid  nations  shall  make  between  tbeir  national 
vessels  and  those  of  Portugal,  or  between  Por- 
tuguese goods  on  their  importation." 

(And  tbe  said  decree  regulated  and  controlled 
within  the  kingdom  of  Portugal  tbe  indirect 
trade  between  the  United  States  of  America 
and  the  kingdom  of  Portugal  at  the  time  of  the 
said  importation  and  demand  and  payment  of 
said  duties;  and  that,  under  said  decree,  coffee 
and  othec  articles  of  merchandise  the  produc- 
tion and  growth  of  Brazil,  and  imported  into 
any  port  of  the  kingdom  of  Portugal  in  vessels 
of  the  said  United  States,  were  subjected  in 
said  kingdom,  by  virtue  of  said  decree,  to  tbe 
payment  of  a  discriminating  duty  of  twenty 
per  cent,  upon  the  amount  of  duty  payable 
upon  the  same  articles  if  imported  into  the 
kingdom  of  Portugal  in  a  Portuguese  vessel.) 

It  is  agreed  that  tbe  facts  herein  stated  may 
be  modified  and  added  to  in  such  way  as  may 
be  thought  proper  and  necessary  by  the  court 
for  a  full  and  correct  presentation  and  decision 
of  the  issue  in  tbe  cause. 

*It  is  also  admitted  that  tbe  said  de-  ['ISO 
cree  of  Portugal  is  executed  in  like  manner,  in 
reference  to  all  foreign  vessels  and  tbeir  car- 
goes, as  in  reference  to  those  of  the  United 
States. 

It  is  also  admitted,  that,  since  the  passage  of 
the  Tariff  Act  of  1846,  several  Portuguese  ves- 
sels have  arrived  from  Rio  de  Janeiro,  in  port^ 
of  the  United  States,  with  cargoes  of  coffee  the 
growth  of  Brazil ;  that  such  coffee  was  ad- 
mitted free  of  duty,  the  Secretary  of  the  Treas- 
ury not  having  been  consulted  in  reference 
thereto,  and  having  given  no  directions  about 
the  same. 

It  is  further  agreed  that  the  court  shall  ren- 
der a  judgment,  upon  this  statement,  for  the 
plaintiff  or  for  the  defendant,  according  to  the 
views  ivhich  the  court  may  take  of  the  law  of 
the  case;  and  that  either  party  may  prosecute  a 
writ  of  error  from  whatsoever  judgment  may 
be  rendered  by  the  court  in  this  case. 
Geo.   M.  Gill,   for  Plaintiff. 

W.  L.  Marshall,  for  Defendant. 

Upon  this  statement  of  facta  the  Circuit 
Court  gave  judgment  for  tbe  defendant. 
Whereupon,  Oldfield  brought  the  case  up  to 
this  court. 
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It  WM  ftrg-icd  by  UesHn.  Gill  and  David 
Stewart  for  the  pl»intifl  in  error,  and  by  Mr. 
Crittenden,   Attorney- General    for   the   defend- 

The  counsel  for  the  plaintiff  in  error  con- 
tended— 

Firat.  That  upon  the  true  construction  of  the 
Act  of  1646,  in  connection  with  the  treaty  with 
Portugal,  the  coffee  imported  by  appellant  was 
free  from  duty,  it  having  been  imported  from 
its  place  of  growth  to  this  country  in  a  Portu- 
guese vessel,  which,  under  the  treaty  with  Por- 
tugal, is  exempt  from  discriminating  duties, 
tannage,  and  other  charges. 

Second.  That  in  the  construction  of  the  Act 
of  1846,  each  word  used  ia  to  hare  its  usual 
and  ordinary  meaning;  and  while  effect  is  to 
be  given  to  each  word,  the  whole  sentence  is  to 
be  governed  by  grammatical  rules.  Bespect  is 
also  to  be  had  to  tfae  order  and  relation  between 
themselves  of  the  word*  employed,  and  such 
interpretation  is  to  be  given  as  wiJl  elucidate 
the  meaning  of  the  whole  sentence,  and  yet 
give  effect,  if  possible,  to  each  word  thereof. 
It,  upon  applying  the  above  rules  of  eon<>truc- 
tion,  the  meaning  of  the  whole  is  clear  and  ap- 
parent, then  there  will  be  no  necessity  to  look 
beyond  the  context.  In  this  case,  it  is  con- 
tended that,  upon  the  application  of  the  above 
principles,  the  meaning  of  the  law  is  dear  and 
without  ambiguity;  and  that  all  coffee  im- 
ISl*]  ported  into  this  Vountry  from  the  place 
of  its  growth,  in  American  vessels,  or.in  foreign 
vessels  which,  under  reciprocal  treaties,  are 
exempt  from  discriminating  duties,  tonnage, 
and  other  charges,  b  free. 

Third.  That  revenue  laws  are.  In  no  juet 
sense,  either  remedial  laws  or  founded  upon 
permanent  public  policy,  and  are,  therefore, 
not  to  be  liberally  construed.  Nor  is  it  neces- 
eaiy  or  proper  to  look  beyond  tbe  context  of 
the  law  to  ascertain  its  meaning  or  intent, 
which  ought  to  be  gathered  from  the  law  itself. 
In  support  of  this  view,  the  appellant  relied 
upon  the  ease  of  The  United  States  v.  Wiggles- 
worth,  2  Story,  370. 

Fourth.  That  it,  in  ascertaining  the  construc- 
tion of  the  Act  of  1846,  reference  be  had  to  act 
in  pari  materia,  the  necessity  of  which  in  this 
case  is  not  admitted,  the  appellant  relied  upon 
the  following  acts;  Act  of  2Tth  April,  181G, 
sec.  3  (3  Stat,  at  Large,  313);  act  of  22d  May, 
1K24,  see.  2  (4  Stat,  at  T^rge.  20) ;  Act  of  14th 
July,  1832,  see.  10  (Ibid.  592)  ;  Act  of  30th 
August,  1842,  sees.  9,  10  (6  Stat,  at  Urge, 
561). 

These  various  acts  of  Congress  all  contain  a 
similar  provision,  by  which  an  additional  duty 
of  ten  per  cent,  is  imposed  upon  goods  import- 
ed in  foreign  vessels  beyond  that  imposed  on 
the  same  goods  imported  in  American  veEtscIs, 
unless  the  said  goods  are  entitled,  by  treaty  or 
act  of  Congress,  to  be  importeil  in  such  forci^ 
vessels  on  payment  of  the  same  duties  as  they 
would  be  it  imported  in  the  vessels  of  the 
L'nited  States.  In  all  these  cases  the  exemption 
from  the  additional  duty  refers  in  express  terms 
to  the  goods  thenisplvrH.  In  the  esse  under  con- 
siderotioti.  the  exemption  has  reference  to  the 
vptsels.  mid  not  to  the  goods.  The  difference  in 
tlie  mode  of  expressing  these  exemptions  was 
relied  on  as  showing  that,  in  the  .\rt  of  1846, 
the  exemption  from  discriminating  duties  has 
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reference  to  the  tmbcI,  and  Hot  to  tlie  cargo; 
and  it  was  contended  that  other  and  diSerent 
language  would  have  been  used  iu  tike  Act  of 
1846,  if  the  policy  of  the  previous  Acta  ot  1S16, 
1824,  1832,  and  1842  had  been  designed  to  ba 
continued  in  that  act. 

Fifth.  The  appellant,  in  considering  acta,  1b 
pari  materia,  further  contended,  Uiat  tbe  acta 
of  Tth  January,  1824  (4  Stat,  at  Large,  4),  and 
of  31st  May,  1B30  (Ibid.  425),  were  general 
laws  to  regulate  the  duties  of  tonnage  and  im- 
post; and,  being  such,  were  founded  upon  views 
ot  reciprocity,  and  were  intended  to  repeal  dis- 
criminating duties  on  vessels  of  foreign  nations 
only  where  the  nations  to  which  these  vesseU 
belonged  had  no  discriminating  duties  against 
our  vessels;  and  that  the  same  principle  is  ap- 
plied to  cargoes  in  foreign  vessels. 

The  law  ot  the  Tth  of  January,  1824,  in  the 
first  place,  refers  'to  a  discriminating  [•1S» 
duty  on  tonnage;  and  in  tbe  second  place,  to  a 
discriminating  duty  on  goods.  Now,  it  the 
framers  of  the  Act  of  1646  meant  to  continue 
the  same  policy  in  that  law  as  that  contained 
in  the  laws  ot  1824  and  1830  the  same  or  simi- 
lar language  would  have  been  used,  and  the 
same  distinction  would  liave  been  drawn,  which 
have  not  been  done;  and  henee  the  appellant 
contended  that  the  same  policy  has  not,  in  taut, 
been  pursued,  and  was  not  intended  to  be  pur- 
sued. In  this  view,  the  appellant  relied  upon 
the  Act  ot  14th  July,  1632,  the  third  section  of 
which  provides  that  coffee  shall  be  tree  from 
duty.  Under  this  last  law,  coffee,  no  matter 
whence  imported,  or  in  what  vessels,  ia  tree 
from  duty. 

Sixth.  Tbe  appellant  also  contended  that  tbe 
true  object  and  policy  of  the  law  of  1846  was  to 
reduce  the  cost  of  tea  and  coffee  to  the  con- 
sumer in  the  United  States.  Hence,  these  arti- 
cles are  to  be  free  from  duty  only  if  imported 
from  their  place  of  growth;  and,  second,  to 
enjoy  this  privilege,  these  articles  must  be  im- 
ported either  in  American  vessels,  or  in  foreign 
vessels  the  charges  of  which  in  our  porta  are 
not  greater  than  those  of  American  vessels. 
This  policy  may  be  illustrated  by  tbe  Act  of 
1832,  which,  as  shown,  admits  all  coffee,  no 
matter  whence  imported,  or  in  what  vessels. 
free,  and  that  ot  1842,  which  admits  tea  and 
coffee  tree  only  when  imported  from  the  place 
of  their  growth,  and  in  American  vessels.  Now, 
the  Act  of  1846  was  framed  upon  the  idea, 
that,  by  admitting  these  articles  as  free  when 
imported  from  their  place  of  growth,  and  in 
vessels  which  might  transport  them  at  the  low- 
est freight,  the  object  of  reduction  of  price 
would   be   most   certainly  accomplished. 

Seventh.  The  appellant  contended  that  law* 
imposing  duties  are  never  construed  beyond  the 
natural  im]>ort  of  the  language  used,  and  duties 
are  never  imposed  upon  the  citizens  upon  doubt- 
ful interpretations.  If  a  doubt,  therefore,  exist 
in  this  case,  the  appellant  is  entitled  to  tlie 
benefit  of  that  doubt,  and  the  duty  in  question 
is  not  to  be  imposed.  In  support  of  tins  view, 
he  relied  upon  the  cose  nf  Adams  v.  Bancroft, 
3  Sumner,  384;  United  States  v.  Wigglcsworth, 
2  Story,  370. 

Kiuhth.     The    appellant     further    contended 

that  it  is  a  general  rule,  in  the  interpretation  of 

statutes  levying  taxes  or  duties,  not  to  extend 

their    provisions    by    implication    beyond    tha 

Howard  10. 
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elcM-  Import  of  tlie  language  Dsed,  or  to  eu-  Mr.  Crittenden  then   proceeded,  under  thrs.' 

Urge  their  operation  so  as  to  embrace  matters  authorities,   to   show,  by   referenee   to   formii 

not  BpecifleB.lly  pointfd  out,  alttiough  stuniJing  statutes,   that   the  exprcssLons   in   the   Act   ol 

Bpon  a  close  analogy.     He  referred,  in  support  1840 — viz.;   "Schedule  I.   (Exempt  from  duty.) 

of   thia   Tiew,    to   Dwarris    on    Statutes,    743,  Coffee  and  tea  when  imported  direct  from  thi- 

foond  in   0  liw   library,  70;   to  9  Picliering,  place  of  their  growth  or  production,  in  foreign 

'*~           1   to  the   authorities   in   Sumner   and  vessels,  entitled  by  reciprocal  treaties  to  be  ex- 


Story  already  referred  to.  enipt  from  discriminating  duties,  tonnage,  i 

153*]      The   counsel    for   the    plaintiff   also    other   charges;     coffee    the    production   of   ui 

cited  the  following  authorities:   1  Kent's  Com-    possessions  of  the  Netherlands,  imported  froiii 


,  462,  6th  edition;   20  Wendell,  SGI;  the   Netherlands   in   the   same   manner"— hav.- 

4  Dallao,  30;  4  Gill,  332;  4  Mceson  &  Wclshy,  relation  to  a  system  of  discriminating  dutie~ 

195;    7  Meeson  &  Welshy,  202;   10  Mceson   &  for   the   protection   of  the   ship  building,   shiii 

Welaby,   389,   434,   7J9;    Dwarris   on   Statutes,  oivning,   navigatLng,   and   eomraarcial   interests 

707.  708,  743,  749;  3  Kelly   (Ga.)   14G;  9  Port,  of  the  citizens  of  the  United  States;  that  the 

(Ala.),  266;  3  Sumner,  3S4;  4  Whcaton,  202.  expressions  quoted  from  the  Act  of  1840  have 

Ur.  Crittenden,  Attorney -General,  for  the  de-  a  well-defined  meaning  explained   by  previou> 

fendant  in  error,  contended:  acts,  a  sense  understood  at  home  and  abroad. 

1.  Exemption   of    American    Tessels,    in    the  as  belonging  to  the  public  policy  of  the  United 

ports  of  Portugal,  from  discriminating  duties  States    for    countervailing,    by    discriminating 

of  tonnage,  light-house  duties,  and  port  charges  duties,  the  policy  of  foreign  nations  injuriou- 

upon   the  hulls  of  the  vessels,  whilst  the  dis-  to  the   commerce  of  the   United   States;   that 

criminating   duties    upon   the   cargoes    remain  this  system  of  eountervaihng  duties,  this  pub 

to  be  collected  and  paid,  does  not  satisfy  the  lie  policy  of  the  United  States,  is  not  satisfied 

sense  and  policy  of  the  statutes  of  the  United  and  fulfilled   by  the  repeal  to  be   made  by   a 

States,   nor  the  true   meaning  and   reason   of  foreign  nation  of  the  discriminating  duties  of 

the  Schedule  I.,  for  exempting  from  discrimi-  tonnage  and  port  charges  on  the  hulls  of  ves- 

Dating  duties  the  foreign  goods  imported  in  for-  seU  of  the  United  States  arriving  in  the  ports 

T  vessels  into  the  ports  of  the  United  States,  of  that  foreign  nation,  whilst  the  discrimmat- 

It  is  a  known  rule  of  interpretation  of  all  ing   duty   on    merchandise    remains;    that   the 

inrtminenta,   that   auch   construction   be   made  reciprocity  required  by  the  United  States  from 

npon  the  whole,  as  that  no  clause,  sentence,  or  a  foreign  nation,  to  exempt  foreign  merehan- 

»onl  shall  prove  superfluoua,  void,  or  insignifi-  dise   from   our   discriminating   duties   on   mcr 

aurt,  if  by  any  interpretation  it  may  be  ren-  chandise   imported   into   the   United  States   in 

lered  useful  and  pertinent.     4  Bac.  Abr.  Stat-  foreign   vessels,   is,   and   must   include,  an   ex- 

ntea,  L  see.  9,  p.  646;  Butler  v.  Duncomb,  1  P.  emption  from  the  discriminating  duty  on  mcr 

Wmi.  457;  Touchstone,  chap.  G,  p.  87;  19  Vin.  chandise   when   conveyed   in   American   vessels 

Ahr.  Statutes,  E,  6,  pi.  100,  p.  528.  into  the     ports  of  such  foreign  nation. 

in.  Another   rule   for   the   interpretation   of  He    cited    and   commented   on.   The    Act   of 

statutes  is,  that  the  words  must  be  understood  Congress  of  3d  March,  1815,  3  Stat,  at  Large. 

ai  having  regard  to  the  subject  matter,  "ser-  224.      The    Convention     between     the     United 

mones  semper  accipiendi   sunt   secundum   sub-  States  and  Great  Britain,  ratified  22d  Decem- 

jedim   materiam."     The   legislator   is   always  ber,   1815,  8  Stat,  at  Large.  22B.     The  Act  of 

•apposed  to  have  that  in  his  eye,  and  to  hare  Congress  of  Ist  March,  1816,  3  Stat,  at  Large, 

directed  all  his  expressions  to  the  subject,  occa-  255,  passed  in  consequence  of  that  Convention. 

UDU,  and  end  which  caused  him  to  speak  and  The    Act   of   Congress    of    3d    March,    1B17,   3 

to  enact  the  law.    1  Black.  C6m.  Introduction,  Stat,  at  Large,  377;  Act  of  20th  April,  1S18,  3 

pp.  60,  SI.  Stat,  at  Large,  465.     Both  these  acts,  he  said, 

'  IV.  It  is  an  established  rule  of  congtruction  defined   "discriminating  duties"  to   include  du- 

ol  statutes,  to  compare  one  statute  with  other  ties  of  tonnage  on  vessels  and  duties  on  mer- 

(latates  that  are  made  by  the  same  Legista-  chandise  composing  the  cargoes  of  the  vessels, 

ture,  "that  have  some  afSnity  with  the  subject,  The  Proclamations  of  President  Monroe  found 

or  that  expressly  relate  to  the  point."  in  3  Stat,  at  I-arge,  .Appendix,  No.  3,  4,  6,  6,  7. 

"All  acU  in  pari  materia  are  to  be  taken  to-  The  Act  of  Cungn]H9  of  April  20th,  1818,  3  Stat, 

gfllier  as  if  they  were  one  law."    Ailesbury  v,  at  Large,  464.     The  Act  of  3d  March,  1819.  3 

Pstiison,   Doug.    30;    The    King    v.    Mason,   2  Stat,  at  Large,  510.    The  Act  of  7th  January. 

T  R.   686;    1    Tucker's    Black.    Com.    p.    60,  1824  *4  Stat,  at  Large,  2,     In  this  act   ['155 

note  8  f"*  term  "reciprocal  exemption"  is  used  and  ex- 

-If  diver,  statutes  relate  to  the  same  thing.  Pl"'.''*^  ,*'  "%""  ^"fi^^.  ^I'  6""^^  'SSl'^f'^" 

tWy  onght  all  to  be  taken  into  consideration  in  '^"*'r  "''<■-, J ""^ ^=^  °i  "f^  ^*}}''  '«^'*'  ^  ^'f ' 

««..tnring  any  one  of  them;   notwithstanding  "'   L«rge    ^O^.     The  Proclamat.ons  ."sued  bv 

Mm.  nt  M.../..,...  t^         ■    t                      .  tl'C  Prp^uldit  uilder  this  act,  found  in  4  Slat. 

to^  i,?  It     V,^    .?       '     .     ,;  ,     ,   ,  "I   '■•":'■   Appmdl,,  p,se.   814.  S16.  818,  817. 

tored  to  in  Ih.  atalut.,  th,,  „u.t  .11  b=  taken  j,,,   ,,;  i,  ^'„;  „',  J,,,  ,,„,,  ,g3„,  4's,at, 

•1  nn.  .,.t.in,   and   «,n,tru.d    ron.i.l.ntlr.'  ,  ,            ,.,-    •^^    ^ „     ,  ,3^  j„,      igjj    , 

Kei  T.  Ixiidale  and  otbera,  1  Bur.  447;  4  Bae.  c,„,    „7io.m,    str 

^-  ^T'k}-.  V}-  ,"  *■»  ^'  PP-  «*  '"  •»'■  sl-e'ttewJacts  of  31st  May,  1830.  and 

TviS?  ^L?°t  1     "V^"-  PP-  *^'  ^^5-  13111  July,   1832,  took  effect,  an  exemption  by 

154  ]      Blackstone  has  given  two  examples,  one  notion  of  the  vessels  of  the  United  Stales 

us  aanotalor  one,  and  Bacon  four,   with   the  from   the  duly  of   lonnage  may   gain   for  the 

dUtions  ol  the  adjudged  cases,  from  which  he  vessels  of  that  niition  a  reciprocal  < 

KM  eilracted  the  substance  nt  ■../.k   ..•..,..   in  f.^,-  i).„  ,i,.f,.  ^t  tn„„r.n^  ;..  (i.„  ,.nr 


eitiTLcted  the  substance  of  each   ca-e:   to     from  the  duty  of '  tonnage  in  the  ports  of  the 
thos 


nftniht^^^  '"  defendant   respectfully     Ignited   Stale?.     But   neith 


I5» 


SuPBSMB  Cousi  or  Tax  Vnrmt  Statu. 


iriminating  dutiea  of  tonnage  alone,  allowed 
ti7  ■  Datioa  to  vessels  of  the  United  States, 
gain  for  that  nation  an  exemption  from  the  diB- 
';rimiuating  dutiea  imposed  by  the  lawa  of  the 
United  States  upon  goods  imported  into  the 
United  States  in  foreign  vessels.  Such  an  un- 
equal exemption  would  be  in  direct  contra- 
vention of  the  established  policj  of  the  United 
States,  adopted  for  the  purpose  of  counter- 
vailing the  policj  of  foreign  nations  preju- 
dicial to  the  commerce  of  the  United  States. 

The  Act  of  3d  August,  1846,  passed  in  conse- 
quence of  the  Treaty  of  19th  January,  1839,  be- 
tween the  United  States  and  the  King  of  the 
Netherlands,  8  Stat,  at  Large,  S24. 

Mr.  Crittenden  then  said:  In  the  series  of 
legislative  acts,  treaties,  and  proclamations, 
under  the  powers  conferred  upon  the  President, 
I  have  not  found  a  single  instance  in  which 
the  United  States  have  rSeased  or  abolished,  in 
favor  of  any  nation,  or  proposed  to  release  or 
abolish,  the  discriminating  duties  upon  goods 
imported  into  the  United  States  in  foreign  ves- 
sels, without  a  reciprocal  release  or  exemption, 
by  such  foreign  nation,  of  the  discriminating 
duties  upon  the  vessels  of  the  United  States, 
and  upon  their  cargoes  also,  in  the  ports  of 
such  foreign  nation. 

An  exemption  from  the  foreign  discriminat- 
ing duties  of  tonnage  might  obtain  a  reciprocal 
exemption  from  the  discriminating  duties  of 
tonnage  in  the  ports  of  the  United  States;  but 
nothing  short  of  an  exemption  from  the  for- 
eign discriminating  duties,  both  of  tonnage  and 
impost,  upon  the  cargoes,  oould  gain  for  a 
foreign  nation  an  exemption  from  the  discrimi- 
nating duties  upon  goods,  wares,  and  mer- 
rhandise  imported  in  foreign  vessels  into  the 
ports  of  the  United   States. 

In  opposition  to  the  positions  taken  by  the 
counsel  for  the  plaintiff  in  error,  and  the  au- 
thorities cited  in  support  of  them,  Mr.  Crit- 
tenden referred  to  the  following: 
1»9»]  "The  revenue  laws  are  not  to  be  con- 
strued with  great  strictness,  like  penal  laws, 
"but  so  as  most  efl'ectually  to  accomplish  the 
intention  of  the  Legislature  in  passing  them." 
Taylor  v.  United  States,  3  Howard,  210. 

"Statutes  which  concern  the  public  good 
ought  to  be  construed  liberally."  "A  statute 
made  pro  bono  publico  shall  be  construed  in 
such  manner  as  that  it  may.  as  far  as  possible, 
attain  the  end  proposed."  Bnc.  Abr.  Statute, 
L  pi.  68,  60,  73,  84,  85,  80,  Vol.  IV.  pp.  850, 
652;  19  Viner,  Statutes,  E.  6,  pi.  40,  60,  p. 
SIS;  6  Comyn's  Digest,  Parliament,  R.  10, 
pi.  15,  17,  18,  19,  28,  pp.  337,  338,  340;  Taylor 
V.  United  States,  3  Howard,  210. 

"Statutes  must  be  so  construed  as  that  no 
collateral  prejudice  grow  thereby."  "In  stat- 
utes, incidents  are  always  supplied  by  intend- 
ment. 2  Inst.  112  and  222;  19  Viner,  Stat- 
utes, E.  6,  pi.  145,  146,  p.  527. 

"A  thing  which  is  within  the  intention  of  the 
makers  of  the  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter.''  4 
Bac.  Abr.  Statute,  I.  pi.  42,  p.  848;  IB  Viner, 
Statutes,  E.  6,  pi.  80,  81,  p.  SIS;  Mountjoy's 
case,  5  Co.  I  resolve,  p.  6;  Beawfage's  case,  10 
Co.  101 ;  Stowell  r.  Zouch,  Plowd.  366. 

"It  is  not  the  words  of  the  law,  but  the  in- 
ternal sense  of  it,  that  makes  the  law;  the  let- 
ter of  the  law  Is  the  body  of  the  law,  and  the 
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sense  and  reason  of  the  law  is  the  soul  of  the 
law — quia  ratio  legis,  est  anima  legis." 

"And  the  law  may  be  resembled  to  «  nut, 
which  has  a  shell  and  a  kernel  within;  the 
letter  of  the  law  represents  the  shell,  and  the 
sense  of  it  the  kernel;  and  as  you  will  be  no 
better  for  the  nut  if  you  make  use  only  of  the 
shell,  so  you  will  receive  no  benefits  by  the 
law  if  you  rely  only  upon  the  letter."  Eyston 
V.  Studd,  Plowd,  465. 

The  argument  for  the  plaintiff,  that  "the 
exemption  has  reference  to  the  vessels,  and  not 
to  the  goods,"  sticks  la  the  letter,  disregards 
the  meaning  and  reason  of  the  law,  makes  use 
only  of  the  shell,  and  tastes  not  of  the  kernel 
— the  substance  and  intention  of  the  law.  As 
it  is  the  foreign  character  of  the  ships  which 
subjects  their  cargoes  to  the  discriminating 
duties,  so  the  exemption  from  such  duties  must 
be  communicated  by  the  ships  to  their  cargoes 
through  the  instrumentality  of  a  treaty  (or 
other  equivalent  act)  of  the  nation  to  which 
the  ships  belong,  in  extending  a  reciprocal  ex- 
emption in  her  ports  to  the  ships  of  the  Unit- 
ed States  and  their  cargoes. 

A  reciprocal  exemption  from  discriminating 
duties  of  tonnage  and  port  charges  only,  omit- 
ting the  reciprocal  exemption  from  the  dis- 
criminating duties  upon  gooda,  wares  and  mer- 
chandise, 'did  not  entitle  the  Port uguese[ "151 
vessel  Sandade  Etema  to  an  entry  and  permit 
to  her  master  to  unload  her  cargo  of  coffee 
exempt  from  the  duty  levied  by  the  third  sec- 
tion of  the  Act  of  1846,  operating  as  a  dil- 
criminaf  ing  duty  between  the  cargoes  of  Amer- 
ican vessels  and  of  foreign  vessels,  according  to 
Schedule  I.  of  the  act. 

Mr.  Justice  Wayne  delivered  the  opinion  of 

the  court: 

This  cause  was  tried  and  decided  in  the  Cir- 
cuit Court,  upon  a  statement  of  facts  made  bj 
the  parties. 

The  question  arising  from  it  is,  whether  or 
not  the  vessels  of  Portugal  are  within  that 
clause  of  the  Act  of  the  30th  of  July,  1846,  to 
reduce  duties  on  imports,  in  which  it  is  said 
coffee  and  tea  are  exempt  from  duty  wiiei  im- 
ported direct  from  the  place  of  their  growth 
or  production  in  American  vessels,  or  in  for- 
eign vessels  entitled  by  reciprocal  treaties  to 
be  exempt  from  discriminating  duties,  tonnage 
and  other  charges. 

It  is  contended  that  Portuguese  vessels  ai* 
within  the  act,  upon  a  proper  construction  of 
it  -a  connection  with  the  second  article  of  the 
treaty  with  Portugal. 

This  article  is  in  these  words:  "Vessels  of 
the  United  States  of  America  arriving,  rithw 
laden  or  in  ballast,  in  the  ports  of  the  kingdom 
and  possessions  of  Portugal,  and,  reciprocallj, 
Portuguese  vessels  arriving,  either  laden  or  m 
ballast,  in  the  ports  of  the  United  States  of 
America,  shall  he  treated  on  their  entrance, 
during  their  stay,  and  at  their  departure,  upon 
the  same  footing  as  national  vessels  eoming 
from  the  same  place,  with  respect  to  the  dutiea 
of  tonnage,  light-house  duties,  pilotage,  port 
charges,  as  well  as  to  the  fees  of  public  ofBcera, 
and  all  other  duties  and  charges,  of  whatever 
kind  or  denomination,  levied  upon  vesHels  <rf 
ooramerce  in  the  name  or  to  the  profit  of  the 
government,  the  local  authorities,  or  of  any 
Howard  at. 
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public  or  private  cstablieliment  whatcTer."  Ita 
meaning  is,  that  th«r«  aha.ll  be  %n  entire  reci- 
procity of  datiea  and  charges  upon  the  vessete 
of  the  two  nations  in  their  respective  porta; 
tliat  IB,  that  Portuguese  veasela  in  our  ports 
shall  paj  no  other  charges  than  American  ves- 
sels do,  and  that  American  vessels  in  Portu- 
gese ports  shall  be  charged  with  the  same 
dntiea  aa  Portuguese  Teaaels  may  be  liable  to 
psj.  What  these  duties  maj  be  shall  be  de- 
termined bj  each  nation  for  ita  own  ports. 

There  u  not  a  word  in  the  article  relating  to 
the  duties  upon  th*  cargoes  of  the  vesacls  ol 
either  nation.  Nor  is  there  a  provision  in  the 
ticatT — as  we  atiall  sliow  there  ia  in  other 
treatiei  between  the  United  States  and  other 
nations — restricting  either  nation  from  levying 
diieriminatiDK  duties  upon  cargoes  carried  by 
the  ressels  of  either  into  the  porta  of  the  other, 
1S8*]  'when  they  are  made  up  of  articlca, 
merchandise,  or  manufactures,  the  growth  or 
production  of  a  different  nation  than  that  to 
which  the  vessel  carrying  it  belongs,  or  when 
the  cargo  shall  not  be  the  production  either  of 
Portugal  or  of  the  United  States. 

This  is  the  view  which  both  nationa  have 
tslcen  of  the  second  article,  and  of  the  other 
parts  of  tbe  treaty  relating  to  the  cargoes  of 

The  Qaeen  of  Portugal,  in  October,  1841, 
IB  less  than  six  months  after  the  ratification  of 
the  treaty  had  been  proclaimed  by  tlie  United 
States,  promulgated  a  decree  of  the  general 
Cortes,  imposing  a  discriminating  duty  upon 
gnoda  imported  in  foreign  vesBcIs  which  were 
not  the  production  of  the  countries  to  which 
■ueh  vessels  might  belong.  The  object  of  it 
WW  to  secure  to  Portuguese  vessels  the  direct 
nrrying  trade  of  snim  merchandiee  to  tbe 
ports  of  Portugal. 

The  United  States  did  the  same  by  the 
iltventh  section  of  the  Act  of  the  3Dth  Au- 
(M'l.  1842,  two  years  after  the  treaty  was 
made.  It  placed  an  additional  duty  of  ten 
per  centum  above  the  rates  of  duty  fixed  in 
'he  act,  "upon  goods,  on  the  importation  of 
vbicb,  in  American  or  foreign  vesseh,  a  spe- 
dBc  discrimination  between  them  is  not  made 
ia  the  act,  which  shall  be  imparted  in  ships  not 
of  tbe  United  States." 

This  legislation  was  acted  upon  by  both 
utioni  without  any  complaint,  or  even  sug- 
j^nlian,  that  it  was  not  in  conformity  with  the 
treaty  stipulations  between  them.  It  shows 
that  the  views  of  both  were  that  the  vessels  of 
both  were  to  pay  in  their  respective  ports  the 
Asrgea  their  own  vessels  were  aubjected  to. 
•sd  no  more,  and  that  the  duties  upon  goods, 
sot  of  American  or  Portuguese  production,  im- 
ported into  tbe  porta  of  either  nation  by  the 
*Msels  of  the  oOier,  might  be  made  liable  to 
*Bch  discriminating  dutiea  as  either  might 
think  would  give  to  their  own  vessels  the  di- 
rect trade  of  soch  articles. 

We  wUl  now  show  that  this  practice  of  both 
nations  was  eiactly  what  the  treaty  itself  had 
provided  tor  between  them. 

The  third,  fourth,  fifth,  and  sixth  articles 
ot  the  treaty  relate  to  the  introduction  of  mer- 
chandise into  the  two  countries,  and  are  all 
ttat  do  so.  The  seventh  and  eighth  exclude 
from  the  operaliM  of  those  before   them   the 


and  countries  in  the  Iringdon  and  possession 
of  Portugal  where  foreign  commerce  and  navi' 
gation  were  not  admitted.  And  the  thirteenth 
article  is  a  mutual  undertaking,  if  either  na- 
tion ehall  grant  to  any  other  nation  a  particu* 
lar  favor  in  navigation  or  commerce,  that  it 
shall  become  common  to  the  other  party,  upon 
the  same  teriua  upon  which  the  grant  may  be 
made.  The  third  article  providea  that  the 
'productions  of  either  nation  shall  be  [*lfi9 
admitted  into  their  respective  ports  upon  pay- 
ment of  the  same  duty  aa  would  t>e  payable  on 
the  same  merchandise  if  it  were  the  growth  of 
any  other  foreign  country.  No  prohibition 
can  be  put  upon  the  importation  or  exporta- 
tion of  the  produce  of  either  nation  which 
shall  not  extend  to  all  other  foreign  nations; 
nor  shall  there  be  any  higher  or  other  duty  in 
either  country,  upon  the  exportation  of  articles 
to  either  from  the  other,  than  is  put  upon  the 
like  articles  exported  to  any  other  foreign 
country.  As  yet  nothing  has  been  said  about 
the  transportation  of  commodities  from  one 
nation  to  the  other,  or  from  foreign  States. 
That  is  provided  for  in  the  fourth,  fifth,  and 
sixth  articles.  By  the  fourth,  both  nations  can 
carry  in  their  vessels  the  production  of  each 
into  the  porta  of  tbe  other  upon  the  same  terms 
— the  produce  and  manufacture  of  Portugal 
and  the  United  States,  it  must  be  remembered, 
not  the  produce  or  manufactures  of  any  foreign 
country;  for  the  stipulation  in  the  fifth  article 
in  respect  to  the  transportation  of  these  per- 
mits it  to  be  done  only  whenever  there  may  l>e 
lawfully  imported  into  any  or  all  of  the  ports 
of  either  nation,  in  vessela  of  any  foreign  coun- 
try, articles  which  are  the  growth,  pr^uce,  or 
manufacture  of  a  country  other  than  that  to 
ivliich  the  im])orting  vessel  shall  belong.  By 
the  sixth  article,  the  vessela  of  both  nations 
may  export  and  re-export  from  the  ports  of 
each  all  kinds  of  merchandise  which  can  be 
lawfully  exported  or  re-exported  from  the  ports 
of  either,  without  paying  higher  or  other  du- 
ties or  charges  than  the  same  articles  pay 
when  exported  or  re-exported  in  the  vessels  of 
either  nation. 

From  all  this  it  must  be  seen  that  neither 
nation  has  a  right  by  the  treaty  to  carry  in 
its  vea.'wis  to  the  porta  of  the  other  the  produce 
of  foreign  countries,  except  upon  the  payment 
of  such  duties,  discriminating  and  otherwise, 
as  each  nation  may  impose. 

So  stood  both  nations  under  the  treaty  from 
the  time  of  ita  ratification,  and  under  their 
res  pec  live  legislation  afterwards  relating  to 
duties  upon  cargoes  of  foreign  produce,  uith- 
out  any  misapprehension  by  either,  or  by  the 
merchants  of  either,  of  the  privileges  of  com- 
merce conferred  by  the  treaty.  Indeed,  there 
could  have  been  none.  But  it  was  necessary 
to  state  particularly  what  our  treaty  stipula- 
tions are,  that  the  nature  of  the  claim  now 
miide  for  her  vessels  may  be  more  fully  under- 

It  is  now  said,  that  that  which  the  treaty 
does  not  permit  the  vessels  of  Portugal  to  do, 
our  own  legislation  allows,  in  that  part  of  the 
Act  of  1846.  to  reduce  duties  on  imports,  which 
exempts  coffee   from  any  duty. 

'Tlicre  was  such  a  misapprehension   [*160 

for   some  time.     It   was  acted   upon,   too,   for 

several  months,  by  some  of  our  merchants  and 
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collectoTB — perliapa  until  corrected  in  this  in- 
stance. The  error  arose  from  k  misapplie*- 
tion  of  the  act  to  the  treaties  whieli  we  had 
with  nations  abolishing  discriminating  duties 
of  tonnage  and  port  charges,  inatead  of  con- 
fining it  to  our  treaties  with  those  of  them  in 
which  the  same  thing  liad  been  done,  with  the 
additional  reeiprocitj,  permitting  our  vessels 
and  theirs  to  import  into  the  ports  of  either,  on 
payment  of  the  same  dutiea,  tlie  productions 
of  other  foreign  countries,  wliother  they  are 
shipped  from  tlie  country  in  which  tliey  ftre 
produced,  or  from  any  other  foreign  country. 

When  tlie  Act  of  July  30,  1846,  was  passed, 
we  had  commercial  treaties  with  twenty-four 
nations.  Thirteen  of  them — Russia,  Austria, 
Prussia,  Sweden,  Denmark,  Hanover,  Sardinia, 
the  Hanseatic  cities,  Greece,  Venezuela,  Brazil, 
Central  America,  and  Ecuador — "had  acceded 
to  the  most  liberal  and  extended  basis  of  mari- 
time and  commercial  reciprocity." 

They  admit  our  vessels  to  enter  their  ports, 
whether  coming  from  the  United  States  or 
any  other  forciga  country,  laden  or  in  ballast 
— whether  laden  with  the  produce  of  the  Unit- 
ed States  or  of  any  other  lorejgn  country — pay- 
ing the  same  tozinage  duties  and  charges  ad 
■atioBftI  Tesflelfl.  Our  vebhcIb  may  clear  from 
their  ports,  either  for  the  United  States  or 
for  any  foreign  country,  whether  laden  or  in 
ballast — whether  laden  with  national  or  any 
other  produce.  They  admit  the  produce  of 
the  United  States  to  entry,  either  for  consump- 
tion or  for  te-exportation,  on  payment  of  the 
same  duties  and  charges  as  similar  articles  the 
produce  of  any  other  foreign  country  pay, 
whether  imported  in  American  or  national 
Tessels;  and  the  productions  of  other  foreign 
eouatries,  likewise,  on  payment  of  the  same 
duties  and  charges,  whether  imported  in 
American  or  national  vessels,  and  whether 
coming  from  the  United  States,  the  country  of 
production,  or  any  other  foreign  country. 
Wlien  re-exported,  tbe  productions  of  the 
United  Slates  are  allowed  the  same  draivbuck-> 
as  similar  productions  of  other  countries, 
whether  originally  imported  in  American  or  na- 
tional vessels;  and  other  goods  are  allowed 
the  same  bounties,  whether  exported  in  Ameri- 
can or  national  vcjisels.  Senate  Report,  SO,  2G1h 
Congress,  1st  Session.  Tliese  provisions  giv(> 
to  us  and  to  them  a  direct  and  indirect  carrying 
trade.  Each  nation  gets  as  much  of  both  as  it-< 
ability  and  enterprise  can  si'ture,  and  gathers 
a  supply  of  the  produce  of  other  nations  by  for- 
eign vessels,  which  tliey  may  not  be  able  to 
bring  in  thetr  own. 

Between  the  treaties  of  which  we  have  been 
161*]  just  speaking  'and  our  treaty  with 
Portugal  there  is  nothing  in  common.  excppC 
the  provision  in  the  latter  abolishing  discrimi- 
nating duties  of  tonnage,  and  all  other  port 
charges  upon  ves.tela.  '  in  the  negotiation  of 
our  treaty  with  her,  our  Charge  d'  AITaires, 
Mr.  Eavanftgh,  was  instructed  to  ofTer  and  to 
ask  for  Ihe  same  enlarged  intercourse  which  we 
had  with  these  nations.  But  Portugal  pre- 
ferred to  keep  the  direct  trade,  placing  herself 
with  those  nations  which  had  denied  to  us  the 
indirect  trade,  or  the  transportation  of  foreign 
produce  in  our  vesxels  from  the  place  of  its 
growth  to  their  ports. 
ST» 


Having  ihovrn  that  there  are  nations  which 
hare  a  nght  by  treaties  to  bring  into  our  porta 
in  their  vessels  the  produce  of  foreign  nations, 
from  the  places  of  their  production,  upon  the 
same  terms  that  our  own  vessels  may  import 
them,  tbe  act  exempting  coffee  from  duty 
when  brought  in  American  vessels  direct  from 
the  place  of  its  growth,  or  when  brought  by 
foreign  vessels  entitled  by  reciprocal  treaties  to 
be  exempt  from  discriminating  duties,  tonnage, 
and  other  charges,  has  a  plain  intention  and 
certain  application.  Its  terms  are  no  longer 
doubtful.  No  room  is  left  for  interpretation. 
The  nations  to  which  it  applies  are  known.  It 
would,  indeed,  be  a  very  wide  construction  to 
include  other  nations  under  the  act,  with  which 
the  United  States  have  no  such  reciprocity 
either  by  mutual  legislation  or  by  treaties.  If 
a  different  application  of  tha  act  ie  made,  it 
opens  a  trade  to  our  ports  in  tbe  article  of  cof- 
fee in  foreign  vessels,  which  those  nations  deny 
to  the  United  States.  The  act  itself  ahowi  ■ 
careful  consideration  of  our  carrying  trade  of 
that  article.  Reciprocity  is  what  tu  United 
States  had  desired  in  that  particular.  It  can- 
not he  supposed  that  Congress  meant  to  disre- 
gard it,  or  that  it  was  inadvertently  done,  or 
that,  for  some  unavowed  and  undiscoverable 
cause  or  reason,  Congress  has  permitted  foreign 
vessels  to  bring  into  our  ports,  from  the  plue 
of  its  growth  or  manufacture,  merchandise 
duty  free,  only  because  we  have  treaties  with 
the  nations  to  which  they  belong  abolishing 
duties  of  tonnage  and  port  charges.  Such  an 
interpretation  of  the  Act  of  July,  1M8,  in- 
volves a  departure  from  a  point  in  our  eom- 
mercial  system  which  has  never  been  yielded  to 
any  nation,  except  when  reciprocally  done,  or 
where  a,  compensating  advantage  has  beoi 
gained  by  doing  so,  which  was  supposed  to  ba 
the  case  in  our  treaty  with  France  of  I82Z. 
With  Portugal  there  wns  no  sucii  indui.'iuent. 
The  piniiitity  in  error  relies  upon  the  second  ar- 
ticle of  the  treaty  with  Portugal  in  connection 
H-ilh  the  Tariff  Act  of  July,  1848.  and  upon 
nothing  else.  They  do  not  avail  for  his  pur- 
pose. The  suggestion  that  such  an  interpreta- 
tion may  be  j;iven  to  the  act,  because  it  mi^ 
have  been  the  intention  "to  give  the  con-[*l«> 
sumption  of  eoirce  duty  free  to  the  people  o( 
the  United  States,  is  not  at  all  probable.  It 
surrenders  a  princijile  more  important — one 
upon  which  the  United  States  have  invariably 
acted — not  to  grant  an  indirect  trade  to  our 
ports  to  any  nation  by  which  it  is  not  recipro- 

Our  conclusion  in  this  case  affirms  what  has 
been  the  unvarying  policy  of  the  United  States 
ain^-e  they  began  as  a  nation  their  commercial 
intercourse  with  other  nations.  Its  effect* 
upon  our  own  interests  liave  been  beneficial; 
its  inlluencc  upon  other  nations  has  been  ulti- 
mately  decisive  and   successful. 

Perhiips  it  is  not  too  much  to  say — howevar 
much  the  changed  political  and  productive  en- 
diliorr  of  nations,  during  the  last  half  Fcnlurj. 
may  have  aided  in  liberalizing  navigation  bs- 
tween  them — that  it  would  not  have  been  wW 
it  now  is,  if  it  had  not  been  for  the  stand  takes 
by  the  United  States,  in  respect  to  navinUta 
and  commerce,  as  early  as  1786,  whkh  has 
been  kept  ever  since.  Its  basis  wsb  to  I 
for  no  exclusive  privileges  snd  to  grant  now 
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to  •ffo'  to  mil  BfttkdH,  and  to  Ksk  from  them, 
that  entira  reciprocity  of  navigation  which  ia 
made  by  eaeh  CAirying  to  the  other,  in  its  own 
««m1s,  iti  own  jioductiona  and  those  of  all 
nations,  without  regard  to  the  places  from 
which  tbey  may  be  xhipppd,  upon  the  same 
*erme,  both  as  to  vcsaelB  and  cargoes,  as  the 
Tesselg  of  each  nation  ma;  take  them  to  its  own 
ports.  One  great  abject  has  been  to  produce 
net  relations,  either  bj  corresponding  legisla- 
IJon  or  by  treaties;  the  latter  being  preferred, 
u  legislative  liberty  to  trade  U  too  vague  and 
ODcertain  to  secure  to  a  nation  all  the  advan- 
Ugea  of  its  own  commercial  condition.  Thirty 
jeart,  however,  psssed,  before  our  proposals 
nude  any  impreasion  upon  the  restricted  nav- 
igition  ayatem  of  Europe,  and  then  only  par- 
tislly  BO.  During  all  that  time  our  vessels 
(onld  only  take  to  the  countries  with  which  we 
Iraded  the  productions  of  the  United  States. 
Even  that  could  not  be  done  to  many  of  the 
part«  and  coloniee  of  other  nations.  Repeated 
Efforts  were  made  to  get  for  our  veeseU  a  larger 
carrying  trade,  by  offers  to  all  nations  of  the 
■ime  reciprocity. 

It  may  be  aaid,  as  it  has  been,  that  our  liber- 
tl  fiewB  were  forced  upon  the  United  States, 
by  the  necessities  of  their  commercial  condi- 
tion, at  the  close  of  the  revolutionary  war.  It 
luy  b«  so;  but  the  remark  admits  the  re- 
itraints  that  were  upon  navigation  between  na- 
tions, and  it  cannot  be  denied  that  the  appli- 
cation  of  them  to  the  United  States  brought 
its  appropriate  wisdom. 

Our  views  upon  commeree  and  navigation 
were  a  part  and  parcel  of  the  intellect  and 
IM*]  Bpirit  of  our  men  of  that  day — 'made 
what  they  were  by  the  great  events  in  which 
they  had  borne  their  parts,  and  the  difficulties 
which  they  saw  were  to  be  overcome  before 
their  country  would  be  put  upon  a  commercial 
ttinality  with  other  nations.  The  trade  which 
the  Slates  as  colonies  had  been  allowed  with 
the  other  colonies  of  England  was  cut  off  by 
mr  separation;  that  with  the  mother  country 
wu  subjected  to  the  rigid  exclusions  of  the 
third  section  of  the  Navigation  Act  of  Charles 
U.  chap.  12.  The  English  system,  too,  in  re- 
•p«t  to  navigation,  had  been  adopted  by  the 
other  nations  of  Europe,  with  very  slight  ex- 
ceptions, which  can  scarcely  be  said  to  linve 
mo  relaxations.  Heavy  duties  were  laid 
upon  our  vessels  and  their  cargoes  by  all  of 
them.  The  trade  and  navigation  of  the  Unit<!d 
SUtes  with  all  parts  of  the  world  were  alto- 
|ctber  permissive — such  as  each  nation  chose 
ts  sllow  upon  its  own  terms.  Our  treaty  stip- 
ulations at  that  time  with  France,  the  Nether- 
lands,  and  Bweden,  were  not  exceptions  of  any 
*«lnB.  The  only  beneiit  from  tbem  was,  that 
the  commerce  and  navigation  of  the  United 
States  could  not  be  burdened  more  than  that  of 
•ny  other  foreign  nation.  With  Great  Britain, 
Bpain,  Portugal,  and  Denmark,  there  was  not 
«en  that  reciprocity.  In  such  a  state  of 
tkiags,  the  United  States  hegan  their  career  as 
a  naUon.    How  changed  our  condition  now ! 

Oar  views  upon  commerce  were  promulgated 
in  the  state  ^pers  oi  that  day.  As  early  as 
1786,  Mr.  John  Adami,  then  representing  the 
United  States  In  England,  proposed  a  recip- 
walM>n  "/tjade  to  the  produce  and  manufac- 
toje^of^h  nations  sad  in  foreign   produce 


in  the  vessels  of  each,  npm  the  same  terms  and 

duties,  upon  the  vessels  and  their  cargoes,  as 
national  vcshcIb  might  pay.  His  proposals  were 
rejected,  with  a  rpfusal  to  make  any  commer- 
cial treaty  with  the  United  States.  Mr.  Adams 
says,  in  a  letter  to  Mr.  Jay,  dated  London,  21st 
October,  17S5,  "This  being^  the  state  of  things, 
you  may  depend  upon  it  the  commerce  of 
America  will  bave  no  relief  at  present,  nor, 
in  my  opinion,  ever,  until  the  United  States 
shall  have  generally  passed  navigation  acts.  If 
this  measure  is  not  adopted  we  shall  be  derided, 
and  the  more  we  suffer,  the  more  will  our  ca- 
lamities be  laughed  at.  My  most  earnest  ex- 
hortation to  the  States,  then,  is,  and  ought  to 
be,  to  lose  no  time  iu  passing  such  acts."  The 
temper  of  the  times  concerning  navigation  and 
commerce  generally,  and  towards  the  United 
States  especially,  had  been  previously  shown  in 
Parliament  by  its  rejection  of  Mr.  Pitt's  bill 
"to  permit  vessels  belonging  to  dtiiens  of  the 
United  States  to  go  into  the  ports  of  the  West 
India  islands,  with  goods  or  merchandise  of 
American  origin,  and  to  export  to  the  United 
States  any  merchandise  or  goods  'what-  ['184 
ever,  subject  only  to  the  same  duties  and 
charges  as  if  they  had  been  the  property  of 
British  natural-bom  subjects,  and  had  been  ex- 
ported and  imported  in  British  vessels."  Af- 
terwards American  vessels  were  altogether  ex- 
cluded from  the  British  West  Indies,  and  the 
staple  productions  of  the  United  States  could 
not  be  carried  there  even  in  British  vessels. 

The  exhortation  of  Mr.  Adams  had  been  dis- 
regarded by  most  of  the  States.  Some  of  them 
adopted  his  recommendations,  hut,  as  others 
refused  to  concur,  they  were  unavailing.  The 
statesmen  of  England  knew  that  it  would  not 
be  generally  done  by  the  States,  and  thought, 
rightly,  too,  that  as  Congress  had  not  the  pow- 
er by  the  Articles  of  Confederation  to  pass  na- 
tional countervailing  restrictions,  England 
might  trade  with  some  of  the  States  directly, 
and  through  those  indirectly  with  the  rest  of 
them,  upon  her  own  terms.  It  was  also  truly 
«aid,  in  reply  to  our  offers  to  negotiate,  that  in 
a  confederacy  of  States,  without  plenary  power 
to  regulate  their  trade  and  navigation  conjoint- 
ly, it  would  be  diflicult  to  make  and  to  exer- 
cise treaty  commercial  arrangements  between 
them.  This  result  awakened  the  American 
people  to  the  full  extent  of  their  actual  and 
prospective  commercial  condition.  Greater 
elTorts  were  mode  to  get  the  States  to  pass 
conneotively  countervailing  restrictions.  Thoy 
were  urged  to  do  so  by  every  arpiuicnt  which 
could  be  drawn  from  these  foreign  restraints 
upon  commerce  which  had  already  pressed  the 
known  enterprise  of  the  American  people  al- 
most into  inaction — by  all  that  aggravation  of 
commercial  distress  which  would  inevitably 
follow  from  the  legislation  of  Great  Britain  in 
respect  to  American  commerce  since  1783.  un- 
less it  was  resisted.  The  newspaper  essays  of 
that  day  upon  the  subject  will  amply  compon- 
Eiate  a  perusal  of  them.  Without  such  a  pe- 
rusal and  careful  attention  to  the  acts  of 
Parliament  preceding  that  of  the  28th  George 
HI.,  ch.  a,  in  connection  with  that  act,  no  one 
can  have  an  historical  idea  of  American  com- 
merce, or  of  those  causes  which  so  much  less- 
ened the  harmony  of  feeling  between  the  two 
nations  for  so  many  years  afterwards:  now  no 
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longer  felt,  and  lost  in  the  intereit  which  both 
have  in  preserving  their  present  liberal  com- 
mercial intercourse. 

sun  the  StatsB  didnot  pasB  counterrailingre- 
■trictiona.  On  that  account  more  than  any 
other,  thoae  conventiona  were  held  which  hap- 
pily terminated  in  the  present  Constitution  of 
the  United  States.  The  first  countervailing  act 
under  it  attracted  the  attention  of  the  nations 
of  Europe,  particularly  of  the  statesmen  of 
Qreat  Britain.  The  advantages  which  they  had 
in  our  former  national  condition  were  lost.  An 
English  writer  says  the  acta  passed  by  the  first 
186*]  Congress  that  met  under  the  *new  form 
of  government,  imposing  discriminating  ton- 
nage duties,  did  not  escape  the  notice  of  British 
statesmen.  Their  iujurioua  effects  upon  the 
navigating  interest  of  Great  Britain  were  at 
once  perceived  by  them.  They  saw  that  Ameri- 
can commerce  was  no  longer  at  the  mercy  of 
thirteen  distinct  Legislatures,  nor  subject  to 
the  control  of  the  king  and  council.  Aa  early 
as  September,  1789,  therefore,  tbe  acts  imposing 
those  duties  were  referred  to  the  lords  of  the 
Board  of  Trade.  The  same  committee  was 
afterwards  instructed  to  consider  and  report 
what  were  the  proposals  of  a  commercial  na- 
ture it  would  be  proper  for  the  government  to 
make  to  the  United  States.  In  January  follow- 
ing, the  committee  made  a  report  upon  the  sub- 
ject of  American  duties,  and  also  upon  tbe 
general  subject  of  the  commercial  relations  be- 
tween the  two  countries.  The  report  was 
drawn  up  by  Mr.  Jenkinson,  then  Baron 
Hawkesbury,  afterwards  Lord   Liverpool. 

On  the  subject  of  a  commercial  treaty,  es- 
pecially in  respect  to  navigation,  it  states: 
After  a  full  consideration  of  all  that  has  been 
offered  on  the  subject  of  navigation,  the  com- 
mittee think  that  there  is  but  one  proposition 
which  it  would  be  advisable  for  the  ministers 
of  Great  Britain  to  make  on  this  head  to  the 
government  of  the  United  Stutes,  in  a  negotia- 
tion for  a  commercial  treaty  between  the  two 
countries,  viz.,  that  British  ships  trading  to 
the  ports  of  the  United  States  should  be  treat- 
ed, with  respect  to  the  duties  upon  tonnage 
and  imports,  in  like  manner  aa  the  ships  of 
the  United  States  shall  be  treated  in  the  ports 
of  Great  Britain;  and  also,  if  Congress  should 
propose,  as  it  certainly  will,  that  this  principle 
of  equality  should  he  extended  to  our  colonies 
and  islands,  and  that  the  ships  of  tbe  United 
States  should  be  there  treated  as  British  ships, 
it  should  be  answered  that  this  demand  cannot 
be  admitted  even  aa  a  subject  of  negotiation." 

These  extracts  from  that  report  show  that 
the  statesmen  of  Great  Britain  did  not  enter- 
tain tbe  liberal  notions  of  trade  and  navigation 
which  then  prevailed  in  the  United  States. 
They  were  brought  up  under  an  opposite  policy, 
which  bad  long  prevailed — probably  very 
proper  at  first,  as  a  war  measure,  to  break  up 
the  carrying  trade  of  the  Dutch,  the  great  rival 
of  Great  Britain;  but  it  had  become  with  most 
of  her  writers  and  public  men  a  fixed  principle 
of  the  protection  which  each  nation  should  give 
to  its  trade  and  navigation  against  the  competi- 
■  tion  of  other  nations.  We  do  not  intend  to 
enter  up(in  that  discuaaion.  But  in  confirma- 
tion of  those  differences  of  opinion  concerning 
trade  and  navigation  which  at  that  time  exist- 
ed hetween  Americas  and  British  statMinen,  wc 


refer  to  Lord  Sheffield's  contemporary  strle- 
tures  on  the  necessity  of  inviolably  •pre-[*lB6 
serving  the  navigation  and  colonial  system  of 
Great   Britain. 

Pursuing  the  point,  however,  that  the  stand 
originally  taken  by  the  United  States  haa  con- 
tributed to  tbe  present  extended  reciprocity  of 
navigation  between  nations,  we  remark  that 
tbe  example  of  England  towards  the  United 
States  had  directed  the  commercial  policy  of 
all  the  other  nations  of  Europe  with  which 
the  United  States  then  traded.  The  utmost 
that  could  be  gained  from  France,  Spain,  Pot- 
tugal,  the  Netherlands,  Denmark,  and  Sweden, 
was,  that  our  commerce  with  them  should  1w 
put  upon  the  footing  of  the  most  favored 
nation.  That,  however,  was  very  short  of  what 
the  United  States  had  proposed  to  Qreat  Brit- 
ain and  the  other  nations  just  mentioned. 

Those  nations,  yielding  to  the  commercial 
supremacy  of  Great  Britain,  had  noL  then  made 
an  effort  to  release  themselves  from  it.  Nw 
were  they  in  a  condition  to  do  so.  In  tlma 
year*  afterwards,  tbe  intelligence  and  enter- 
prise of  the  United  States,  unsubdued  by  put 
failures,  induced  them  to  renew  their  etforta  to 
gain  a  more  extended  trade  and  navigatinL 
Mr.  Jefferson,  then  Secretary  of  State,  made  a 
report  to  Congress  upon  the  subject.  It  hu 
the  ability  of  every  paper  written  by  faim  in  hb 
long  political  career.  Mr.  Forsyth  says  that  it 
suggested,  ''First,  friendly  arrangement*  witli 
the  several  notions  with  whum  the  restrictions 
existed,  or  separate  acts  of  our  legislation  to 
counteract  these  defccta.  The  end  propoaed  to 
be  attained  by  the  first  would  have  been  a  fraa 
commerce  of  exchange  between  the  diSermt 
nations  in  those  descriptions  of  commoditia* 
which  nature  had  beat  fitted  each  to  prodnoe, 
subject  to  such  modifications  aa  purpose*  of 
revenue  might  render  necessary;  and  it  wu 
supposed  that  its  operation  would  be  an  ex- 
change of  the  raw  materials  then  produced  ia 
the  United  States,  either  for  manufactUTM 
which  had  received  the  last  finish  of  art  and  In- 
dustry, or  mere  iuiuries.  Failing  this,  the  al- 
ternative of  statutory  prohibitions  and  counter- 
vailing duties  and  regulations  was  to  be  ap- 
plied." Report  of  the  Secretary  of  Stata  to 
the  Senate,  30th  December,  1839.  Upon  thl 
earlier  State  papers  and  newspaper  essays  nl- 
ready  mentioned — the  report  of  Mr.  Jefferson, 
another  by  Mr.  Hamilton  (which  preceded  it), 
and  the  proposals  of  Mr.  Adams  id  1780 — WB 
rest  our  assertion  that  the  United  State*  wera 
in  advance  of  other  nations  in  respect  to  the 
principles  by  which  commerce  and  navigation 
should  be  conducted  between  nations.  The 
refusal  of  Great  Britain  to  meet  our  propoeala 
in  a  corresponding  spirit  proves  it.  From  what 
has  been  said,  it  must  be  admitted,  also,  that, 
from  the  br  "inning,  the  countervailing  com- 
mercial legislation  of  the  United  States  baa 
been  strictly  'retaliatory.  If  further  ['1ST 
proof  of  either  were  wanting,  it  may  be  foond 
in  the  correspondence  of  &.  Jay,  connected 
with  his  negotiation  of  the  treaty  of  ITM  with 
Great  Britain,  and  in  the  treaty  itself.  A*  all 
of  us  know,  the  restrictions  which  were  put  up- 
on our  commerce  by  that  treaty  were  offensive 
to  the  pride  aa  well  as  the  interests  of  the 
American  people.  But  being  the  utmost  that 
England  would  yield  at  that  time  of  her  owm 
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ktng-established  sfBtem,  tt  was  thought  that 
the  exigencies  of  our  commercial  condition  re- 
quired its  ratificktion.  Resulte  proved  it  to  be 
BO.  It  did  not  reciprocate  in  an;  waj  the 
liberal  views  of  commerce  which  had  been  in- 
dnlged  in  the  United  StaUs.  But  we  now 
know  that  it  wa.8  the  mo»t  that  could  be  got; 
Mid  bistorj  not  only  relieves  Mr.  Jaj  from 
the  complaints  of  that  day,  but  places  hie 
memory   far  above  them. 

Notwithstanding  the  failure  of  sverj  effort 
to  place  our  navigation  and  commerce  upon  a 
better  footing,  nothing  was  done  legialativelj 
by  the  United  States  from  which  it  can  be  said 
that  there  wa«  anj  departure  from  the  liberal 
policy  which  had  been  proposed  to  other  na,- 
tions.  The  natural  advantages  of  the  United 
States,  the  value  of  our  productions,  and  the 
wars  in  Europe  aiding  the  consumption  of 
them,  were  constantly  overcoming  foreign  ex- 
ctusions,  and  kept  ua  forbearing,  if  not  always 
in  good  temper.  In  fact,  except  discriminating 
duties  upon  tonnage  in  favor  of  our  vesaels,  to 
countervail  such  as  all  the  nations  of  Europe 
had  imposed  in  favor  of  their  own  ships — - 
••veral  of  them  intended  to  bear  particularly 
upon  American  commerce — our  legislation  was, 
up  to  that  time,  and  for  twenty  years-  after- 
wards, exempt  from  every  interference  with  a 
free  navigation.  In  1812,  as  a  war  measure, 
CtmgTcss  passed  an  act  doubling  all  duties  up- 
on goods  unported  into  the  United  States,  with 
an  additional  duty  of  ten  per  cent,  upon  such 
■a  might  be  brought  in  foreign  vessels.  The 
*et  alw)  increaaed  the  duty  upon  the  tonnage  of 
foreign  ships  one  dollar  and  fifty  cents.  That 
it  was  strictly  a  war  measure  is  shown  by  its 
limitation  to  tha  continuance  of  the  war  with 
England. 

When  the  war  was  at  on  end,  and  those  in 
Bunipe  had  ceased  by  the  overthrow  of  Napo- 
leon, the  United  States  took  the  earliest  oppor- 
tunity to  renew  their  eSoits  for  a  more  liberal 
naviRation  than  had  been  at  any  time  allowed 
I17  tne  nations  of  Europe  with  each  other,  or 
with   the   United   States. 

In  March,  1815,  Congress  declared  that  the 
discriminating  duties  laid  by  the  Act  of  July, 
181Z,  upon  foreign  ships  and  their  cargoes, 
were  no  longer  to  be  levied,  when  the  President 
■hoald  be  satisfied  that  the  discriminating  and 
countervailing  duties  of  any  foreign  nation  had 
been  abolished,  so  far  as  they  operated  to  ths 
disadvantage  of  the  United  States.  When 
1S8']  'that  declaration  was  made,  or  shortly 
aftet  it,  our  plenipotentiaries,  Mr.  John  Quincy 
Adams,  Mr.  Clay,  and  Mr.  Gallatin,  were  in 
London,  engaged  in  negotiating  the  commercial 
convention  of  ISIS  with  England.  It  is  not 
doubted  that  the  act  had  its  influence  upon  the 
result.  The  convention  contains  all  that  the 
act  proposes.  It  was  the  first  relaxation  made 
by  Great  Britain  of  her  navigation  laws  in 
favM-of  free  navigation,  and  the  first  step  taken 
t«  meet  the  liberal  principles  of  commercial 
intercourse  which  had  been  proposed  to  all  na- 
tions by  the  United  States  so  early  in  our 
history  as  has  been  already  stated.  It  secured 
national  treatment  for  our  vessels;  equal  terms 
for  cargoes,  whether  imported  or  exported  in 
United  States  or  English  ships;  equal  import 
datiea  on  the  produce  of  the  United  States,  as 
on  like  articles  the  produce  of  other  foreign  na- 
IS  U,  ed. 


tiiHiB.  But  it  still  restricted  the  intercourse  be' 
tween  the  two  nations  to  the  production  of 
either — in  other  words,  to  the  direct  trade. 

Every  effort  which  had  been  made  by  the 
United  States,  for  more  than  thirty  years,  to 
give  and  to  get  an  indirect  trade,  had  failed. 
Indeed,  the  Continental  nations  were  not  only 
unwilling  to  make  any  such  arrangement,  but 
they  refused  to  accept,  as  England  had  done, 
the  terms  offered  by  the  Act  of  the  3d  of  March, 
181G.  It  was  then  determined  to  renew  the 
discriminating  duties  which  that  act  had  modi- 
fied. It  was  confidently  believed,  that,  by 
doing  BO,  some  of  those  nations  which  had  dis- 
regarded that  act  would  be  coerced  to  accept 
its  terms.  It  was  done  in  April,  1816;  and  m 
January  following  another  act  was  passed,  sub- 
jecting foreign  vessels  coming  from  any  port 
or  place  to  which  the  vessels  of  the  United 
States  were  not  permitted  to  go  and  trade,  to  a 
duty  of  two  dollars  a  ton.  The  act  was  limited 
to  six  months;  but  in  two  months  afterwards, 
during  the  same  session.  Congress,  believing 
that  the  indefinite  extension  of  it  would  effect 
its  object  sooner,  passed  such  a  law.  Within 
the  year,  Prussia,  the  Netherlands,  and  the 
Hanse  Towns,  repealed  their  discriminating  du- 
ties upon  American  vessels  in  their  ^orts,  and 
their  vessels  were  consequently  admitted  into 
the  ports  of  the  United  States  upon  correspond- 
ing terms. 

Much  was  gained,  compared  with  what  had 
been  our  carrying  trade.  Still  the  great  object, 
to  get  and  to  give  an  indirect  trade,  had  failed. 
It  had  been  defeated  by  the  refusal  of  England 
to  relax  that  clause  of  the  Navigation  Act  of 
Charles  II.  ch.  18,  which  piohibited  the  produce 
and  manufactures  of  every  foreign  country 
from  being  imported  into  Qieat  Britain  except 
in  British  ships,  or  in  such  aa  were  the  real 
property  of  the  people  of  the  country  or  place 
in  which  the  goods  were  produced,  or 
'from  which  they  could  only  be  or  [*169 
were  moat  usually  exported.  The  same  princi- 
ple had  been  adopted  by  the  continental  nations 
to  protect  their  own  from  the  superior  mercan- 
tile marine  of  England.  Its  increase,  too,  of 
English  tonnage  and  commerce,  its  inOueuce 
upon  both  of  the  other  nations  of  Europe,  and 
the  recollection  of  its  ruinous  effects  upon  the 
trade  of  the  Dutch,  which  it  was  originally 
meant  to  crush,  had  misled  the  judgment  of 
most  European  statesmen  into  the  conclusion 
that  it  was  an  essential  regulation  to  protect 
the  navigation  of  each  nation  from  the  compe- 
tition of  others.  But  the  general  pacification  of 
1815  restored  the  long- suspended  commercial 
intercourse  between  them,  and  with  it  sounder 
.views  of  trade.  It  was  believed,  indeed  it  had 
become  known,  that  there  were  nations  in  Eu- 
rope who  had  become  as  anxious  as  the  United 
States  were  to  rid  themselves  of  the  restric- 
tions imposed  upon  their  commerce  by  the  Eng- 
lish Navigation  Act.  They  were  not,  however, 
in  a  condition  to  do  so  immediately  in  respect 
to  each  other,  or  unitedly  against  the  suprem- 
acy of  English  navigation.  Besides,  our  over- 
tures to  some  of  them  for  an  indirect  trade  hod 
not  been  met  with  the  promptness  or  decision 
which  had  been  anticipated.  The  time  was 
favorable  for  more  efficient  legislation  by  the 
United  States  than  had  been  made  before.  It 
was  >  matter  of  doubt  and  hesitation  with 
&1% 
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many  of  our  public  men  what  could  or  should 
be  done  in  such  a  crisis.  Fortuaatelj,  there 
were  those  among  them  who  were  more  decid- 
ed; and  Congress  determined  to  adopt  the 
clause  of  the  English  Navigation  Act  of  which 
we  had  always  complained,  with  this  proviso, 
however,  that  it  should  not  be  extended  to  the 
vessels  of  any  foreign  nation  which  had  not 
adopted  and  which  should  not  adopt  a  similar 
regulation.  The  proviso  explains  the  purpose 
of  the  Act  of  the  Ist  March,  1817.  Before  that 
was  passed,  the  United  States  had  not  had  a 
navi^tion  act.  It  was  not,  however,  followed 
for  several  years  by  any  coincident  result.  But 
about  that  time  an  incident  occurred  in  the 
political  world,  which  was  destined  to  change, 
in  a  great  measure,  the  commercial  intercourse 
between  nations.  It  was  the  revolt  of  the 
Spanish  American  provinces  from  Spain,  and 
the  recognition  of  them  by  the  United  States 
and  by  England  as  independent  nations.  Both 
were  anxious  to  secure  a  trade  with  these  new 
States.  The  United  States  sought  it  upon 
terms  of  the  most  extended  reciprocity,  both  an 
to  vessels  and  cargoes — England  with  more 
eomtnercial  liberality  than  her  usual  policy, 
without,  however,  yielding  that  main  point  of 
it  which  prevented  foreign  vessels  from  having 
an  Indirect  trade  to  her  ports.  Indeed,  so  flxen 
had  that  exclusion  become  with  the  nations  of 
Europe,  that  France,  five  years  afterwards, 
170*]  would  'not  relinquish,  in  her  treaty  with 
the  United  States,  her  right  to  impose  dis- 
criminating duties  upon  cargoes  brought  into 
her  ports  by  foreign  vessels. 

Itt  1S2S,  the  United  States  reaped  the  first 
fruits  of  the  Act  of  March  1,  18IT.  Then  a 
treaty  was  made  with  Central  America,  the 
llret  known  between  nations,  establishing  that 
reciprocity,  in  respect  to  vessels  and  cargoes, 
which  had  been  ofl'ered  forty  years  before  by 
the  United  states  to  other  nations,  and  which 
had  for  seven  years  been  tendered  by  the  Act 
of  March  1,  1817.  That  treaty  was  followed 
by  others.  Russia,  Austria,  Prussia,  Denmark, 
Sweden,  Sardinia,  Greece,  the  Hanseatic  cities, 
Hanover,  Braitil,  Ecuador,  and  \'enezuela  made 
treaties  with  the  United  States  upon  the  same 
principle.  The  vessels  of  each  of  those  nations 
were  permitted  to  carry  into  the  ports  of  the 
other,  without  discriminating  duties,  the  pro- 
ductions of  any  foreign  country,  whether  they 
were  shipped  from  the  places  of  production  or 
elsewhere.  In  other  words,  the  vessels  of  the 
United  Slates,  under  those  treaties,  carry  on 
with  those  nations  an  indirect  trade,  which 
they  can  do  in  their  vessels  to  our  porta.  The 
Act  of  1817  was  slow  in  producing  any  arrange- 
ment of  a  like  kind  with  Great  Britain.  But 
it  has  ultimately  done  so.  The  original  inter- 
pretation of  it  by  Mr.  Secretary  Crawford  hav- 
ing been  renewed  by  Mr.  Secretary  Walker's 
circular,  after  an  interruption  of  several  years, 
a  negotiation  was  opened  with  England  upon 
the  subject,  which  resulted  in  giving  to  both 
nations  the  full  intention  and  benefit  of  the  Act 
of  the  1st  March,  1817.  Its  operation,  as  we 
have  said,  had  been  suspended  for  several 
years,  from  some  ollicinl  nusappreheniion  of  its 
import,  when  a  case  occurred  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  which  the  learned 
judge  who  presided  gave  the  first  judicial  inter- 
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prelation  of  the  act.  Judge  Betts  in  that  ease 
reviews  the  le;;islative  history  of  the  act.  The 
question  presented  in  the  case  of  the  Recorder 
and  her  cargo  was,  whether  an  importation  in- 
to the  port  of  New  York  by  a  British  vessel 
from  London  of  a  quantity  of  silks,  the  produc- 
tion of  the  British  possessions  in  India,  was 
prohibited  by  the  first  section  of  the  Act  of 
1st  Ikfareh,  18IT.  The  court  decided  that  the 
word  "countrj^  used  in  the  section  compre- 
hended the  British  possessions  in  India,  and 
that  consequently  the  importation  was  lawfnL 
The  learned  judge  took  occasion  also  to  give 
his  views  as  to  the  effect  of  the  proviso  in  the 
tirst  section.  Upon  the  publication  of  the 
court's  opinion,  the  Secretary  of  the  Treasury 
availed  himself  of  its  authority,  in  connection 
with  what  had  been  the  first  interpretation  of 
the  act,  and  issued  his  circular  on  the  Sth  of 
November,  1847,  to  the  colleotois  and  olGcen 
•of  the  customs,  directing  them  that,  ['lit 
"where  it  is  satisfactorily  shown  that  any  for- 
eign nation  allows  American  vessels,  laden  with 
goods,  the  growth,  produce,  or  manufacture  of 
any  country  out  of  the  United  States,  freely  to 
enter  and  land  such  merchandise  in  any  of  the 
ports  of  said  country,  whether  such  goods  be 
carried'  directly  from  the  place  of  origin,  or 
from  the  ports  of  the  United  States,  or  from 
any  other  country  whatsoever,  the  penalties  of 
the  Act  of  the  Ist  March,  1817,  are  not  to  be 
enforced  against  the  vessels  of  such  nations 
bringing  like  goods  either  from  the  country  of 
production  or  from  the  ports  of  the  country  fat 
which  the  vessels  may  belong."  The  opinion  of 
Judge  Betts  and  Secretary  Walker's  circular 
led  to  a  negotiation,  which  terminated  in  Qrekt 
Britain  passing,  in  1849.  the  statute  of  12  aad 
13  Victoria,  ch,  40,  and  thus  accomplished  th« 
great  purpose  of  our  policy  which  had  been  pro- 
|>osed  by  the  United  States  to  the  nations  of 
Europe,  to  England  particularly,  in  17S5,  bj 
Mr.  Adams.  The  circular  of  Mr.  Meredith  <rf 
the  I6th  October,  184tl,  shows  what  that  policy 
was,  and  why  it   was  issued.     We  give  it  M 

"In  con.iequence  of  questions  submitted  bj 
merchants  and  others,  asking,  in  eonsideratiok 
of  the  recent  alteration  of  the  British  naviga- 
tion laws,  on  what  footing  the  commercial  re- 
lations between  the  I'nited  States  and  Grekt 
Dritain  will  be  placed  on  and  after  the  first 
itay  of  January  next — the  day  on  which  the  re- 
cent act  of  the  British  Parliament  goes  into 
operation — the  department  deems  it  expedient 
at  this  time  to  issue  the  following  general  ia- 
i^tructions  for  the  information  of  the  officers  tt 
the  customs  ond  others  interested: 

"First.  In  consequence  of  the  alterations  of 
Ihe  itritish  navigation  law'i.  ahove  referred  to, 
liritish  vessels,  from  British  or  other  forein 
]>orl3,  will,  under  our  existing  laws,  after  the 
iirst  day  of  .lanuary  next,  he  allowed  to  enter 
our  ports  with  cuigoes  of  the  growth,  mann- 
facture,    or    production    of    any    part    of    t^ 

"Second.  Such  vessels  and  their  cargoes  will 
be  admitted,  from  and  after  the  date  before 
menliuned.  on  the  same  terms  as  to  duties,  im- 
posts, and  charges,  as  vessels  of  the  United 
Stotes  and  their  cargoes." 

With  such  facts  to  sustain  it  as  have  been 
recited—and  llicy  ore  all  ollicial— it  maj  Tatj 
"  "   1*. 
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truly  be  >u4  that  the  reciprocity  of  lUTigation 
DOW  existing  between  nations,  and  particularly 
betH-eea  Great  Britain  aad  the  United  Stateii, 
is  in  a  great  degree  owing  to  the  perseverance 
of  the  United  States  in  proposing  and  contend- 
ing for  it  for  more  than  sixty  years.  It  can- 
not, therefore,  be  said,  as  it  has  been  by  more 
than  one  foreign  writer,  that,  after  the  Ameri- 
173*]  can  colonies  bad  established  'their  inde- 
pendence, tbey  set  abont  to  form  a  code  of 
navigation  laws  on  the  model  of  those  of  Eng- 
land. Those  writers  have  mistaken  our  legis- 
lation for  our  history,  without  seeking  in  the 
latter  the  causes  of  the  former. 

Discriminating  duties  were  sever  laid  by 
Congress,  except  they  were  retaliatory,  and 
for  the  purpose  of  coercing  other  nations  to  « 
modification  or  repeal  of  their  restrictions  up- 
on commerce  and  navigation.  The  leading 
point  and  constantly  avowed  intention  of  the 
L'nited  States  have  been,  to  produce  that  reci- 
procity of  trade  for  the  vessels  of  different 
nations  which  had  been  denied  by  the  nations 
of  Europe  for  more  than  two  hundred  years. 
It    was    the    American    system    contradistin- 


nnd  long-continued  ezclusiveness. 

The   judgment   of   the   Circuit   Court  is   af- 


Not«. — It  has  been  stated  that  the  opinion 
of  Judge  Bett*  and  Secretary  Walker's  circular 
led  to  a  negotiation,  which  terminated  in 
Great  Britain  passing,  in  1841),  the  statute  of 
12  and  13  Victoria,  and  thus  accomplished  the 
great  purpose  of  our  policy,  which  had  been 
proposed  by  the  United  States  to  the  nations  of 
Europe,  and  to  England  particularly,  by  Mr. 
.\dams  in  1785.  Mr.  Walker's  circular  of  No- 
vember 8th,  1847,  restoring  the  construction 
given  to  the  Act  of  March  1,  1817,  by  Mr. 
Crawford  having  been  cited,  the  importance  of 
the  subject  will  justify  a  reference  to  another 
oflicial  document. 

On  the  I8th  of  January,  1849,  Mr.  Buchanan, 
then  Secretary  of  State,  referred  to  the  Secre- 
tary of  the  Treasury  a  note  of  the  British 
Charge,  Mr.  Crampton,  requesting  the  views 
of  the  United  States  government,  as  to  the 
effect  here  of  the  proposed  change  of  the  Brit- 
ish navigation  laws.  In  hij  reply  of  the  31st 
January,  1849,  to  the  letter  of  Mr.  Buchanan, 
Mr.  Walker,  in  discussing  the  subject,  made 
tbe  following  remarks.' 

"The  allcTations  in  the  navigation  laws  of 
Great  Britain,  contemplated  by  the  printed 
memorandum  accompanying  Mr,  Cramp  ton's 
note,  if  adopted  to  the  extent  proposed  there- 
in, it  is  conceived,  would  remove  most  of  the 
restrictions  and  disabilities  to  which  our  navi- 
gation and  commercial  interests  are  at  pri'sont 
subjected  in  tbeir  intercourse  with  Great 
Britain  and  her  colonies,  and  if  the  privileges 
proposed  by  the  measure  to  be  accorded  to  her 
colonies  should  be  exercised  in  a  liberal  spirit, 
all  tbe  restrictions  and  disabilities  which  have 
heretofore  attended  our  intercourse  with  said 
colonies  would  be  likely  to  be  removed. 

"Arbitrary  reatrietiona  upon  Davigation  or 
ITS*]    trade  mn  aa  adverM  *to   the  liberal 
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spirit  of  our  inatitutions  as  they  are  opposed 
to  our  true  interests.  The  Navigation  Act  of 
the  Ist  of  March,  1817,  was  passed  with  a  view 
to  counteract  the  restrictive  policy  of  other  na- 
tions, and  mainly  in  reference  to  that  of  Great 
Britain,  operating  as  was  alleged  to  the  preju- 
dice of  our  shipping  and  trade. 

"In  pursuance  of  the  construction  given  to 
the  before -mentioned  Act  of  1817,  and  ita 
present  practical  operation,  as  contained  in 
the  accompanying  copy  of  circular  instructions 
issued  to  the  officers  of  the  customs,  under 
date  of  the  6th  of  November,  1847,  it  will  be 
perceived  that  its  provisions  are  not  construed 
to  prohibit  any  foreign  nation  from  pursuing 
the  indirect  trade  with  the  United  States,  pro- 
vided such  nation  does  not  interdict  the  ship- 
ping of  the  United  States  from  carrying  on  a 
similar  trade  with  her  ports  and  possessions. 
Consequently,  should  Great  Britain  remove  her 
restrictions  in  this  particular,  no  additional 
legislation  on  our  part  would  be  necessary  to 
extend  to  her  shipping  tbe  privilege  referred 
to." 

This  official  construction  by  the  Treasury 
Department  of  the  Act  of  Ist  March,  1817,  was 
communicated  in  February,  1849,  by  the  Secre- 
tary of  State,  to  the  British  Charge,  and  by 
him  it  was  transmitted  to  his  government,  by 
whom,  after  full  deliberation  and  legal  advise- 
ment, it  was  adopted  as  the  true  interpreta- 
tion of  the  Act  of  1617.  As  a  consequence, 
the  act  of  Parliament,  before  referred  to,  was 
submitted  as  a  ministerial  measure  by  the 
British  Cabinet,  and  became  a  law  early  in 
1S49;  upon  the  express  assurance  of  the  minis- 
try that  our  act  of  1817  would  thus,  proprio 
vigore,  be  brought  into  operation,  the  British 
Act  being  but  an  acceptance  of  the  terms  of 
reciprocity  in  the  trade,  direct  and  indirect, 
between  the  two  countries,  tendered  by  the 
American  Congress  in  1817.  Mr.  Meredith,  in 
his  circular,  consummated  tbe  views  of  Mr, 
Crawford,  Judge  Betts,  and  Mr.  Walker,  and 
put  into  effect  the  Act  of  1817;  in  this  way  re- 
storing the  original  construction  of  it  which 
had  been  given  by  Mr.  Crawford,  but  which 
had  been  suspended  by  a  Treasury  circular  is- 
sued by  Mr.  Forward,  on  tbe  flth  of  July,  1842, 
upon  an  opinion  given  by  Mr.  LegarO,  then 
Attorney -General,  which  was  overruled  by  the 
decision  of  Judge  Betts  in  the  case  of  the  Re- 
corder and  her  cargo. 

Thus,  after  the  lapse  of  sixty-four  years  from 
our  first  offer,  in  1785.  and  thirty-two  years 
from  our  second  offer,  in  1817,  Great  Britain, 
in  1849,  abandoned  her  restrictions  upon  Amer- 
ican vessels,  and  accepted  the  full  reciprocity 
in  the  trade,  direct  and  indirect,  so  long  tend- 
ered to  alt  nations  by  tbe  United  States, 


•Order. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland,  and 
was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudfied 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  Iw,  aod  the  same  ia 
hereby  affirmed,  with  coata.  /  ~   .         .^I 
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WILLIAM  R.  HALLETT  uid  Robert  L.  Walk-        The  controversy  had  Jta  origin  in  traiua^^ous 

er,  Eiecutora  of  Joshua  Kennedy,  Deceased,  long  anterior  'to  the  acquisition  of  the  ['ITS 

John  G.  Aikin  and  Clariaea  his  Wife;   John  country   by   the   United   States,   and   involved 

H.  Hastie  and  his  Wife,  Secluda,  Augustus  also  the  diseusBion  of  events  long  afterwards; 

R.  Meslier  and  his  Wife,  Mary  Augusta  Ken-  so  that  the  case  became  very  complicated,  and 

nedy,  Joshua  Kennedy,  James  Inerarity,  Sam-  the   record    voluminous.     Being   an   appeal    in 

ue!  Kitchen,  William  Kitchen,  James  Camp-  chancery,  all  the  evidence  was  brought   up  to 

bell,  and  The  Branch  Bank  of  the  Stato  of  this  court.     Instead  of  giving  a  narrative  of 

Alabama  at  Mobile,  Appellants,  the   case,   it   appears  best    to    set    forth    tba 

f  grounds  of  complaint  in  the   bill,  and  of  de- 

8IDNEY  E.  COLLINS.  '^S,^  '"  the  answer. 

oLLiriai.  a.  lA^ui-tHu.  ,pjj^   defendant   in   error,   Sidney   E,   Collins, 

was   complainant    below    in   a   bill    in    equity 
What   constitutes    valid   marriage   in    Spanish  against  the  heirs  and  executors  of  Joshua  Ken- 
colonies— entry  under  contract    agreeing    to  nedy,  deceased,  and  others.    The  bill  sets  forth 
complete  Spanish  title  for  joint  benefit— pur-  that  the  complainant  is  both  heir  and  devisee 
chase  of  hostile  claim — evidence — poasesston  of  his  lute  father,  Joseph  Collins,  r-A  sole  heir 
of  part  of  indenture,  presumption — release  by  at  law  at  his  deceased  brothers  Ge^.^e  and  Jo- 
heira,  ignorant  of  value,  set  aside.  sepfa,  the  co-beirs  and  co-devisees  with  himself 
of  his  father's  estate.    That  Joseph  Collins,  his 
,         ,      .            .,,  .            „ .           ■  _  1.  .h.  father,  had  obtained  a  grant  of  a  certain  lot  of 
BpL°l?n'^"lonlBr°aVl  that  V^Lec"ss"rr  w«?th«  land  f«m  the  Spanish  government.  In  or  near 
there  should  b«' consent  Joined  with  the  will   to  the  city  of  Mobile.    That  William  E.  Kennedy 
""iPv.        ..    .  ™.      ..    i<so          .    ..  .1.  » -.■  claimed  an  interest  in  the  same  lands,  through 
The  Council  of  Trent,  In  1E63.  required  that  mar-  „„„,,„         ,,„      „j„_  i,„,  j,,-         rri,.i.   „_ 
riage   sbouW   be   celebrated   before   tbe   parish   or  a  grant  to  One  Alexander  Baudain.     That  on 
other  priest,  or  b;  llceaae  of  tbe  ordinary  and  be-  tbe  21st  of  November,   1806,   Collins  and  Ken- 
Id^nt^hv°ih,''KtSi,  Df'Vo^^ninlla^EuroMM'd'c^  "^^  entered  into  an  agreement  to  divide  tha 
mliJoM.  but  not  eitended  to  the  colonies,  In  which  l*nd  between  them ;  Kennedy  to  have  the  uorth- 
ihe  rule  above  mentioned.  eBtRbiishpd  by  the  Par-  em   half,   and   Collins   the  southern;   Kennedy 
tldas.  was  nermUted  to  remain  unchanged.  covenanting  "to  improve    the    lot    by    fencing 
An    ecclesiastical   decrea,   pronrlo   vlgore,   conld         ,   ,,,  ,  .  =         ,,    y.,      ...       ,  •     i    ,  -.  Ts 
not  affect  the  status  or  civil  relation  a  of  persons,  and  ditching  so  that  it  might  not  be  lOrteitML 
This  could  only  be  effected  by  the  supceme  dvll  That,  in  pursuance  of  this  agreement,  Kennedj 
power,         „„„.  .  „Kt.in^  *™™  »h.  ,.1111...  ™m  'is'<l  possession  of  the  lot,  and  made  the  necea- 

1n  1S03  Collins  obtained  from  the  mllltarj  com-  r  ..      j      -        ii_     *-        ii_    *  t*      j 

maniJant  at  Mobile  a  permit  to  take  posaesalnn  of  sary  improvements,  during  tbe  time  that  Spain 

a  lot  or  ground  near  that  place,  and  made  a  con-  held  possession  of  the  territory.    That  when  it 

'{^"iH^l?.  ™"»"°„^'.  S.*^S^fh  "l!iLIiVfiJn'I^^  came  into  possession  of  the  United  States,  tbe 

should  Improve  It,  so  as  to  lay  the  loaadatton  for  ^  ...  ■    ^      >   ■  ■■.  ,   . 

a  perfect  \ltiB.  and  then  they  were  to  divide  the  Collins   and   Baudain   permits   or   clairaa   were 

lot  equally.  both  laid  before  tbe  commissioners.    That  the 

h  S*?^*^*''''  ^"'""^iP  °i  »  ^°l!}}'  '^^^\^:^i'^}^^  first  report  of  Mr.  Crawford,  the  commisaioner, 
held  then  or  acquired  HubBCquentlj,  enured  to  thp  *;,  ,.<..<.»        w^l    ^    ^  ■■.        »    , 

Joint    benent    of    himself    and    Cofllns ;    and    when  was  unfavorable   to  both.      That  Collins  being 

Kennedy  obtained  a  conflrmatlou  of  his  title  under  at  this  time  dead,  his  claim  was  not  revived  by 

act  of  CouKre^t  'hTbecVme""  trHBl'^'''tof  Colflaa  "o  Kennedy,     but    it     was     renewed    under     the 

tbe  extent   of  ooe   hair  of  the  lot.  Baudain  grant  alone,  and  in  July,  1820,  a  favor- 

The   deedi   afterwards   made  by   Kennedy,   under  able  report  was   made  in  favor  of  Kennedy  in 

Ir^st "'bii'^'Ehe'tsslUe'  baTlog'fun°tu^'l''^y"?  ''^'ue  of  the  Baudain  grant,  and  the  legal  title 

the  trust   must  be  held  i>ound  to  comply  with  It  confinned  in  him  by  tbe  Act  of  the  Sth  of  May, 

This  assignee  obtained  releases,  (or  an  Inadequate  1822.     That  in  the   mean  time,  to  wit,  on  the 

con  91  derail  on.   from  the  heirs  of  rollluB,   who  had  o-nnnil    [!bv  nf   Morch     iR9n    n    Hooil    «>«>   mulB 

Just  come  of  age,  were  poor,  aud  Ignorant  of  their  f^    ,""  ^  ?^"'   Marcn,   Itt^U,  a   oeeQ   was   E9aae 

rights.     These  releases  were  void.  by  W,  E.  Kennedy,  reciting  the  original  agree- 

Bpfore    Kennedy    conteyed    to   tbe    assignee   Juat  ment  between  Collins  and  himself,  and  convey- 

z!is,Si^'J:%.,i°"S'!Ji,w?7r.'u?,  ;«  '»•  "■""•t".  !■•■'•'  >;•  i"  •<■,■'"- 

and  who,  when  the  debt  ws9  paid,  transferred  it  to  Inerarity,  the  administrator  of  Collins,  for  uae 

the  same  assignee  to  whom  Kennedy  had  conveyed  of  the  estate,  with  a  covenant  for  further  aa- 

wve'^to  this  asslwe'^cll'lm  w'l^%frim'bu™«l''fir  durance  to  Inerarity  or  the  heirs  of  ColliM,  on 

the  money  which  he  paid   to  extinguish  tbe  debt,  the    issuing  of   the   patent    for   the  land.      Ilia 

The  absence  of  the  complainant  from  the  State,  bill  also  charges,  that  about  this  time  W.  E. 

and  the  late  discovery  of   the  fraud,  account  tor  irBnnoHv   honomo   uonr   Intoirirurii+o.    tliof   hii 

the  delay  and  apparent  laches  in  prOHcutlng  his  f-e^^iy   oecame   very   intemperate,    tnat   nia 

claim.     '  "  '  brother  Joshua,  who  had   unbounded  innnenco 

over  him,  and   was   a   witness  to  the  deed  to 

Inerarity,    and    acquainted    with   the    title   of 

THIS  was  an  appeal  from  the  Circuit  Court  Collins'   heirs    in     the    property,    contrived    a 

of  the  United  States  for  the  Southern  Dis-  scheme    to    defeat    it    and   defraud   the    hdra. 

triet  of  Alabama.  That  in  pursuance  thereof  he  obtained  a  deed 

OTE, — What  constitutes  a  valid  marriage,     livl-         Parol    evidence  admlaslble   to   prove  an  alMolnt* 

•n    to  prove    marriage.     See   note   to   Jewell   v.  deed  a  morteagc      Action  to  have  deed  declared  a 

sll.  1  How,  219.  mortgHBc.     Where  deed  Is  ahwlute.  but  as  between 


Purchaser  of  trust  estate  with  kDOWledge  of  the     , „ n,.„^. 

trust  is  trustee.     Bee  note  to  Hughes  v.  Kdwarils,     protected  ;   but  a   purcbs 
»  ...u...    .on  Igpj.    gf    ,i,j    equitable 

Conway    v,    Alexander,    ' 
to  Uughea  v.  Edwards.  1 


,    ZIB;    and   note 


et.  I  que  trust  to  trustee,  from  heir  to  executor.  Is  voM. 
19. 'See  E-'-  '-  " --   "■"  --    "~ 


>  Wormley  v.  Wormley,  8  Wheat.  419.  '  See  note  to  Hardlag  v.  Handy,  11  \ 

Howard  1*. 
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i7«"]     from    W.     E.    Kennedy    to    'Samuel 
Kitchen,  his  Tat  her- in -law,  for  the  Collins  balf 
of  tbe  lot,  antedated  bo  as  t«  appear  to  be  prior 
in  date  to  the  deed  of  Ineraritj.     Tbat  Joshua 
Kennedy  transacted  the  businesB   in  Kitchen's 
iiain«,  at  first  without  his   (Kitchen's}   knowl- 
vdge,  and  paid  the  consideration,  if  any   wa^ 
paid,  and   afterwards    took    a    transfer    from 
Kitchen  to  himself,  for  a  nominal  consideration. 
That  in  1824.  in  further  pursuance  of  the  same 
scheme,  he  procured  a  deed  from  W.  E.  Ken- 
nedy for  all  his  property,    and,    among    other 
things,  ■  claim  or  grant  from  the  Spanish  gov- 
ernment to  one  Price,  of  a  very  auspicious  char- 
acter, which  had  been  rejected  by  tbe  commis- 
lionera.     That  having  succeeded  in  obtaining  a 
confirmation  of  the  Price  claim  in  182D,  he  sur- 
veyed it  over  the  claim  of  Baudain  previously 
tonflrmed  to  W.  E.  Kennedy  in  right  of  Ban- 
dain,  in  1822,  and  took  a  patent  under  it.   That 
this  was  done  for  the  purpose  of  complicating 
the  title  and  defrauding  the  heirs  of  Collins. 
The  bill   charges,  also,  that  Joshua  Kennedy, 
in  farther  prosecution  of  this  scheme,  had  cer- 
tain proceedings  entered  on  the  docket  of  the 
Circuit  Court  of  Mobile  in  the  name  of  William 
Kitchen  against  James  Inerarity,  and,  without 
Mil,  answer,  or  pleadings  of  any  kind  to  fur- 
■ilh  any  key  to  the  claim  of  Kitchen,  a  decree 
va*  entered.  In  pursuance  of  which  Inerarity 
made  a  deed  to  Kitchen  for  the  Collins  half  of 
the  land,  in  consideration  of  Kitchen  paying  to 
Vaa  B  debt  claimed  by  Forbes  t  Co.  (of  which 
Inn  Inerarity  was  a  partner)  against  Collins' 
estate,  amounting  to  the   sum  of  {2,233;   the 
property   conveyed   being  then   worth   $76,000, 
ud  now  |200,D00.     That  having  thus  compli- 
cated the  title  of  the  heirs  of  Collins  to  the 
Uad  in  dispute,  Joshua   Kennedy   applied   to 
George  and  Sidney  E.  Collins,  the  heirs,  as  soon 
u  they  came  of  age,  representing  that  their 
cltim  was  of  no  value  whatever,  and  utterly 
liopeless,  but  that,  for  the  sake  of  peace  and 
qidating  his  title,  William  Kitchen  was  witling 
to  give  them  each  the  sum  of  (1,000.    That  by 
metns  of  these   fraudulent  misrepresentations 
lie  obtained  deeds  from   them  to  Kitchen   re- 
Wng  their   eUinia.     That   William   Kitchen 
1"  a  brother-in-law  of  Joshua  Kennedy,  and 
a  ^onng  man  without  means  residing  in  the 
(unily  of  Kennedy,  and  his  name  was  used  hy 
1>>B  for  a  cover;  and  that  he  took  a  conveyance 
Aon  Kitchen  as  soon  as  the  complete  title  was 
npposed   to  be  thus  fully   vested   in   him   by 
twM  fraudulent  schemes  and  contrivances. 

Tbe  bill  prays  for  a  conveyance  of  the  land, 
Ud  an  account  of  rents  and  profits. 

Tbe  matters  of  defense  set  forth  in  the  sct- 
tnl  answers  of  the  defendants,  and  relied  upon 
in  the  argument  of  the  case,  were  substantially 
•I  follow! : 

1.  That  the  will  of  Joseph  Collins  was  not 
properly  proved. 

175']  •Z.  That  the  complainant  and  his 
bothers  were  illegitimate,  and  therefore  inca- 
pable of  inheriting  from  their  father  or  from 

J.  That  Collina  bad  no  valid  claim  lo  tbe 
property.  Tb».t  his  concession  was  abandoned 
after  ita  rojection,  and  no  possession  ever  taken 
outer  it,  nor  «jny  attempt  made  by  Collina  or 
Ui  heirs  to  obtaia  *  tltb  onder  iL 
II  II.  ad. 


4.  That  Joshua  Kennedy  held  the  lot  under 
a  grant  from  the  Spanish  government  to 
Thomas  Price,  and  a  confirmation  of  the  same 
by  the  United  States,  and  a  patent  issued  in 
1837. 

6.  That  the  deed  to  Inerarity  was  "a  special 
transaction,  and  not  a  recognition  of  title  in 
Collins'  heirs,  given  to  enable  Inerarity  to  re- 
cover a  debt  due  from  Collins'  estate  to  John 
Forbes  &  Co.,  or  as  a  compromise."  That  the 
deed  to  Samuel  Kitchen  was  prior  in  date  to 
that  of  Inerarity.  That  Kitchen  was  a  bona 
fide  purchaser  without  notice;  that  he  paid  for 
the  land  through  Joshua  Kennedy,  who  was  in- 
debted to  him;  and  that  in  pursuance  of  his 
purchase  Kitchen  took  possession  of  the  lot  and 
made  improvements,  and  afterwards  gave 
Joshua  Kennedy  a  written  obligation  to  convey 
to  him;  and  that  the  "transaction  was  closed" 
in  11134,  by  his  making  a  deed  to  William 
Kitcbtin  at  the  request  of  Josbua  Kennedy. 

e.  That  the  title  of  Collins,  whatever  it  was, 
if  any.  was  extinguished  and  transferred  to 
William  Kitchen  by  the  deed  of  Inerarity  made 
under  a  decree  of  the  court,  and  in  considera- 
tion of  the  payment  of  the  debt  claimed  by 
Inerarity  in  behalf  of  Forbes  &,  Co.  against 
Collins'  estate. 

7.  That  the  claim  of  complainant  was  ex- 
tinguished by  his  own  release  and  that  of  hia 
brother  to  William  Kitchen  for  a  considera- 
tion paid  by  Joshua  Kennedy. 

6.  And  lastly,  the  answers,  denying  all 
fraud,  insist  that  the  full  value  of  the  property 
was  paid  by  Kennedy  to  the  administrator  and 
heirs;  and  that  the  sale  and  releases  so  made 
have  been  acquiesced  in  by  complainant  for 
many  years,  without  any  offer  to  return  the 
consideration  or  annul  the  deeds,  until  after 
the  death  of  Joshua  Kennedy. 

The  immense  mass  of  evidence  taken  under 
the  authority  of  the  Circuit  Court  occupied  a 
printed  volume  of  nearly  five  hundred  pages. 
The  following  is  an  abstract  of  the  points 
which  the  complainant  sought  to  establish. 
It  is  not  necessary  to  refer  to  the  evidence  in 
support  of  each  point. 

1.  That  the  plaintilT  claimed  the  south  half 
of  the  Baudain  claim  in  Mobile  as  the  devisee 
of  his  father,  and  the  heir  of  two  brothers,  un- 
der a  Spanish  grant  to  his  father  and  articlea 
of  agreement  between  his  father  and  William 
E.  Kennedy,  and  possession  under  them,  and  a 
deed   confirmatory   of   them. 

•2.  That  the  title  of  Alexander  Ban-  [*178 
dain  became  perfect  by  the  confirmation  of  the 
United  States,  under  an  act  of  Congress  dated 
8th  May,  1822,  relative  to  claims  of  lots  in 
Mobile. 

3.  That  a  fraud  was  practiced  In  the  deed 
made  by  William  E.  Kennedy  to  Samuel  Kitch- 
en, and  that  Joshua  Kennedy  was  a  parly  to  it. 

4.  The  participation  of  Joshua  Kennedy  in 
the  preparaHon  of  the  deed  to  Samuel  Kitchen, 
his  beneficial  interest  in  that  deed,  and  his  con- 
ception of  the  fraudulent  design,  are  shown  by 
the  use  that  was  made  of  it,  by  the  relations 
between  the  parlies,  and  by  the  fact  that  all 
the  benefits  flowing  from  it  cnnie  to  him. 

5.  That  Joshua  Kennedy  brought  forward 
the  claim  of  Price,  for  the  fraudulent  purpose 
of   superseding    the   Baudain   cUim,   in   which 
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CollinB  Itad  &n  interest,  ftud  thus  obtMning  the 

wiioli?  for  himself. 

8.  That  Kennedy,  after  having  obtained  a 
confirmation  and  location  of  the  Price  claim, 
purchased  from  the  children  of  Collins  all  their 
rights,  under  circumstances  which  show  the 
purchase  to  have  been  invalid. 

7.  That  the  deeds  from  the  children  of  Col- 
lins were  made  to  William  Kitchen,  and  ought 

8.  That  William  Kitchen  conveyed  to  Joshua 
Kennedy,  who  obtained  a  patent  in  1837  for  the 
Price  claim,  covering  the  land  in  which  Collins 
had  an  interest. 

0.  That  the  children  of  Collins  left  the  State 
of  Alabama,  and  the  fraud  was  not  discovered 
until  after  the  death  of  Joshua  Kennedy  {in 
1838),  and  in  the  progress  of  a  suit  which  en- 
sued thereupon.  The  plea  of  limitations  thera- 
fore  does  not  apply. 

10.  That  the  purchase  money  paid  to  the  chil- 
dren of  Collins  was  greatly  below  the  real 
value  of  the  property. 

On  the  other  hand,  the  points  which  the  de- 
fendants endeavored  to  establish  by  the  evi- 
dence were  the  following; 

1.  That  Joseph  E.  Collins  waa  never  married 
to  Elizabeth  Wilson. 

2.  That  the  agreement  in  1806,  between  Wil- 
liam E.  Kennedy  and  Joseph  E.  Collins,  was  not 
a  settlement  of  conQicting  claims  under  the 
Baudain  grant. 

3.  That  Kennedy  had  a  right  to  waive  the 
conditional  concession  from  Collins,  and  throw 
himself  upon  hia  own  better  title;  and  that,  in 
fact,  he  did  disavow  all  title  derived  from 
Collins. 

4.  That  the  deed  made  in  1820,  from  William 
E.  Kennedy  to  Samuel  Kitchen,  was  not  fraud- 
ulently made  for  the  benefit  of  Joshua  Kennedy. 
17»*J  '6.  That  the  purchase  made  by  Joshua 
Kennedy  from  the  children  of  Collins  was  fair 
and  bona  fide;  that  their  interest  was  only 
contingent,  after  paying  their  father's  debts; 
that  the  property  was  a  marsh  liable  to  be 
overflowed,  and  at  the  distance  of  several 
aquares  from  the  business  parts  of  the  city, 
whose  value  was  entirely  speculative;  and  that 
Kennedy  paid  as  much  as  their  interest  in  it 

8.  That  Josliua  Kennedy  never  attempted  to 
complicate  the  title  or  obscure  the  rights  of 
other  persona. 

J,  That  tlie  cnlianced  value  of  the  property 
Is  owing  entirely  to  Joshua  Kennedy's  industry 
and  judgment  in  reclaiming  and  defending  it 
at  great  expense;  and  that  a  court  of  equity 
should  not  deprive  his  heirs  of  this  advantage 
wiLhiiut  clear   proof   of   fraud. 

It  has  already  been  mentioned,  th 
dence  taken  in  the  cause  was  very  voli 
to  sustain  the  aliove  positions  upon  both  sides, 
some  of  which  indeed  are  rather  inferences  in 
law  than  distinct  allegations  of  fact. 

But  the  two  classes  are  so  intermingled  to- 
gether, that  it  appeared  impossible  to  separate 
them  and  yet  give  a  thorough  explanation  of 
the  case. 

On  the  13th  of  April,  1B4T,  the  cause  came 
on   for  argument  in   the  Circuit   Court,  which 
rendered  the  following  decree,  viti 
SIS 


'Sidney  E.  Collins  t.  The  Heirs  and  Eiecntort 
of  Joshua  Kennedy. 
"This  cause  this  day  came  on  to  he  heard, 
and  it  is  ordered,  adjudged  and  decreed,  tliat 
the  deeds  of  Sidney  E.  Collins  and  his  brothv, 
George  Collins,  to  William  Kitchen,  be  sat 
aside,  and  that  the  representatives  of  Joshua 
Kennedy  account  for  the  rents  and  profits  re- 
ceived from  the  said  south  half  of  the  said  lot 
of  land,  and  also  the  money  derived  from  the 
sale  of  any  portion  thereof,  together  with  in- 
terest thereon,  and  that  the  said  representa- 
tives be  allowed  for  all  permanent  improve- 
ments made  on  the  said  land;  also  the  money 
paid  to  Sidney  E.  and  George  Collins,  with 
interest;  and  that  it  be  referred  to  the  niast«r 
to  take  an  account  between  the  parties,  ia 
conformity  to  the  principles  of  this  dooree." 
From  tbb  decree,  the  defendants  appealed  to 

It  was  argued  by  Messrs.  Hopldae  and  Kev> 
eidy  Johnson  for  the  appellants,  and  Mr.  J.  A. 
Campbell  for  the  appellee.  Their  argumeitti 
were  so  blended  of  matters  of  fact  aa  dednoed 
from  the  evidence  and  matters  of  law  arising 
thereupon,  that  *it  is  impossible  to  [*180 
make  an  accurate  report  of  them  without  going 
too  much  into  detail. 

Mr.  Justice  Griei  delivered  the  opinion  of 

the  court: 

It  will  not  he  necessary,  in  the  consideratioB 
of  this  case,  to  notice  particularly  the  great 
mass  of  documents  and  testimony  spread  upon 
the  record,  further  than  to  state  the  resulta  aa 
they  affect  the  several  points  raised  bf  the 
pleadings  and  argued  by  the  counsel. 

1.  The  first  of  these  in  order  is  tbat  wUiA 
relates  to  the  sufficiency  of  the  pro^te  of  the 
will  of  Joseph  Collins,  under  whom  the  com- 
plainant claims.  But  as  his  claim  to  two 
thirds  of  the  property  in  dispute  is  through  hia 
deceased  brothers,  he  is  compelled  to  remove 
the  objection  which  has  been  urged  to  his  and 
their  legitimacy;  and  if  he  can  succeed  in  thia, 
and  thus  establish  his  right  by  descent,  the 
decision  of  the  question  as  to  his  title  by  de- 
vise will  he  unnecessary.  We  shall  therefore 
proceed  to  examine  the  second  point,  as  to  Uie 
legitimacy  of  the  complainant. 

2.  It  is  not  denied  that  the  complainant  and 
bis  deceased  brothers  Joseph  and  George  wen 
tlie  children  of  Joseph  Collins  by  Eliiabeth 
Wilson,  but  it  is  contended  that  the  parents 
were  never  legally  married. 

The  evidence  on  this  subject  is  aa  follows: 
Joseph  Collins  resided  in  the  country  south  of 
the  3lHt  degree  of  north  latitude,  between  the 
IlKTvillc  and  Perdido.  and  died  there  about  the 
year  1811  or  1812.  while  that  country  was  stDl 
in  the  actual  pos.-icssion  of  the  Spanish  govern- 
ment. In  (he  year  1803  be  resided  in  Pasca- 
•,'iiula.  Elizabeth  Wilson  resided  also  In  the 
SMini-  place,  and  in  the  family  of  Dr.  White, 
who  was  a  syndic  or  chief  public  oflicer  in  that 
place.  A  contract  of  marriage  was  entered  into 
by  Joseph  Collins  and  Elizabeth  Wilson  beftn* 
Dr.  While,  who  performed  the  marriage 
ceremony.  The  partips  continued  to  live  t*- 
■  (.'cther  as  man  and  wife,  and  were  so  renutedt 
I  till  (he  death  of  Collins.  It  is  true  that  eonw 
I  [rerscins  did  not  consider  their  marriage  aa 
valid,  because  it  was  not  celefarated  in  piiaeima 
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of  »,  prieat,  while  otbera  entertained  a  contrary 
upiniou.  It  is  in  proot,  also,  that  Collins  him- 
self, when  be  made  his  will,  entertained  doubta 
on  the  subject. 

It  is  a  matter  of  history,  that  many  mar- 
riages were  contracted  in  the  presence  of  civil 
ina^i  at  rates,  and  without  the  sanction  of  a 
priest,  in  the  Spanish  colonies  which  have  since 
been  ceded  to  the-  United  States.  Whether 
Bueh  marriages  are  to  be  treated  bb  valid  by 
courts  of  law  is  a  question  of  some  importance, 
as  it  may  affect  the  titles  and  legitimacy  of 
181*]  'many  of  the  descendants  of  the  early 
wttlen.  It  is  not  the  first  time  that  it  has 
irisen.  «■  ma;  be  seen  b^  the  cases  of  Pattoo 
T.  Philadelphia  (1  Louisiana  Annual  Reports, 
m  and  Phillips  v.  Gregg  (10  Watts.  158). 
'The  question,  then,  will  be,  whether  an  act- 
nil  contract  of  marriage,  made  before  a  civil 
magistrate  and  followed  by  cohabitation  and 
I  Lfciw  Myaut,  but  without  the  prwence  of 
a  priest,  was  valid,  and  the  offspring  thereof 
IrgitiniBte,  according  to  the  laws  in  force  in  the 
Spanish  colonies  previous  to  their  cession. 

That  marriage  might  be  validly  contracted 
bj  mutual  promises  alone,  or  what  were  called 
apoDMlia  de  present!,  without  the  presence  or 
beaediction  of  a  priest,  was  an  established 
priociple  of  civil  and  canon  law  antecedent  to 
the  Council  of  Trent.  See  Pothier  da  Contract 
4e  Uariftge,  Part  II.  ch.  1;  Zouch,  Sanchez, 
rtc;  and  Dalrymple  v,  Dalrymple,  2  Haggard's 
Cmuiator;  Beports,  64,  where  all  the  learning 
on  this  subject  is  collected. 

Whether  such  a  marriage  was  sufficient  by 
the  rammoD  law  in  England,  previous  to  the 
Uuriigs  Act.  has  been  disputed  of  late  years, 
in  that  country,  though  never  doubted  here. 
9«e  the  ease  of  Tbe  Queen  v.  Millis,  10  Clark 
AKn.  634. 

Ob  the  Continent,  clandestine  marriages,  al- 
tkiagb  tiiey  subjected  the  parties  to  the  cen- 
•nrei  of  the  Church,  were  not  only  held  valid 
hf  the  civil  and  canon  law,  but  were  pro- 
MMMd  by  the  Council  of  Trent  to  be  "vera 
"Utrimonia,"  But  a  different  rule  was  eslah- 
liiLed  for  the  future  by  that  cminsel,  in  their 
*ciee  of  the  11th  of  November,  1563.  This 
dKrte  makes  null  and  void  every  marriage  not 
ctltbrated  before  the  parish  or  other  priest,  or 
by  lieense  of  the  ordinary,  and  before  two  or 
tbree  witnesses. 

But  it  was  not  within  the  power  of  an  eccle' 
•■••lical  decree,  proprio  vigore,  to  affect  the 
•tatus  or  civil  relations  of  persons.  This  could 
^J  be  effected  by  the  supreme  civil  power. 
Tb*  Church  might  punish  by  her  censures  those 
*bo  disregarded  her  ordinances.  But  until  the 
*we«  of  the  council  was  adopted  and  con- 
Itmed  by  the  civil  power,  the  offspring  of  a 
jUadcatine  marriage,  which  was  ecclesiastieal- 
'jinid,  would  be  held  as  csnonically  legitimate, 
hi  Prance  the   decree  of  the  council   was   not 

Gmnlgated,  but  a  more  stringent  system  of 
was  established  by  the  Ordonnance  de 
Bloit,  and  others  which  followed  it.  In  Spain 
Hwas  rereived  and  promulgated  bv  Philip  11. 
IS  bin  European  domfaiions.  But  the  laws  ap- 
plicBlile  to  the  colonies  connistpd  of  a  code  is- 
sued by  the  Council  of  the  Indies  anteredent  to 
the  Cmincd  ol  "^t,  and  are  to  be  found  in 
..".^  *'S  ^"«  e""*!  les  Siele  Pnrtidas 
\l*2  ^  *^  ^^  "f  T"""-  The  law  of  mar- 
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riage  as  contained  in  tbe  Partidas  is  the  same  . 
as  that  which  we  have  stated  to  be  the  general 
law  of  Europe  antecedent  to  the  council,  name- 
ly, "that  consent  alone,  joined  with  the  will  to 
marry,  constitutes  marriage."  We  have  no  evi- 
dence, hUliii'ic'ul  or  traditionni,  that  any 
portion  of  this  code  was  ever  authoritatively 
changed  in  any  of  the  American  colonies;  nor 
has  it  been  shown,  that  in  the  "Recopilacion  du 
los  Indies,"  digested  for  the  government  of  the 
colonies  by  the  order  of  Philip  IV.,  and  pub- 
lished in  1661,  nearly  a  century  after  the 
Council  of  Trent,  any  change  was  made  in  the 
doctrine  of  the  I'artidae  on  the  subject  of  mar- 
riage, in  order  to  accommodate  it  to  that  of 
the  council.  It  may  be  supposed,  that,  as  a 
matter  ol  conscience  and  subjection  to  ecclesi- 
astical superiors,  a  Catholic  population  would 
in  general  conform  to  the  usages  of  the  Church. 
But  such  conformity  would  be  no  evidence  of 
the  change  of  the  law  by  the  civil  power.  In- 
ilccd,  the  fact  that  the  civil  magistrates  of 
Ijouisiana  had  always  been  accustomed  to  per- 
form marriage  ceremonies,  where  the  parties 
were  Protestants,  or  where  no  priest  was  with- 
in reach,  is  conclusive  evidence  that  the  law 
of  the  Partidas  had  never  been  changed,  nor 
the  decree  of  the  Council  of  Trent  promulgated, 
so  as  to  have  the  effect  of  law  on  this  subject 
in  the  colony.  The  case  of  Patton  v.  Phila- 
delphia, already  referred  to,  shows  the 
opinion  of  the  Supreme  Court  of  Louisiana  on 
this  subject,  which,  on  a  question  relating  to 
the  early  history  and  institutions  of  that 
country,  should  be  held  conclusive. 

3.  These  preliminary  questions  being  thus 
disposed  of,  our  next  subject  of  inquiry  must 
be,  whether  Joseph  Collins  had  any  right  or 
title  to  the  land  in  dispute  which  descended  to 
and  vested  in  his  heirs. 

On  the  3d  of  January,  1B03,  Joseph  Collins, 
who  was  captain  of  dragoons  and  surveyor  of 
the  district,  made  application  to  Don  Joaquim 
de  Osorno,  military  commandant  of  Mobile, and 
obtained  a  permit,  in  the  usual  form,  to  take 
possession  of  a  certain  lot  of  marshy  ground 
thrreia  described,  near  to  or  in  the  city  of 
Mobile.  The  permit  was  dated  on  the  26th  of 
April,  1803.  This,  though  merely  an  incep- 
tion of  a  title,  was  capable  of  being  ripened 
into  a  legal  title  by  possession  and  improve- 
ment, which  would  give  him  a  right  to  call  on 
the  Intcndant-Cenpral  to  perfect  his  grant  by 
a  complete  title.  In  order  to  keep  up  his  pos- 
session and  improvement  on  this  lot.  Collins 
entered  into  agreement  under  seal,  dated  the 
21st  of  November.  1806,  with  William  E.  Ken- 
nedy, by  which  Kennedy  covennnted  to  im- 
prove the  lot.  "so  that,  by  fenring  and  ditch- 
ing, the  said  lot  may  not  be  forfeited,  nnd  that 
he  will  begin  to  improve  'said  lots  im-  ['ISS 
mediately.  By  this  agreement,  Collins  was  to 
have  the  south  half  of  the  lot.  and  the  north 
half  was  to  be  convcved  to  Kennedy. 

Whether  Kennedy  was  at  this  time  the  own- 
er of  the  Baudain  claim  to  tlip  some  lot,  and 
the  compromise  of  their  conflicting  claims  was 
in  part  the  consideration  of  this  contract,  or 
whether  the  Baudain  claim  was  fir.it  purchased 
by  Kennedy  in  1M14,  when  its  transfer  bears 
date,  is  a  <iurfltion  of  no  importance  in  the 
case.  For  it  i>"  clearly  proved  that  Kennedy 
took  and  held  possession  of  the  lot,  and  n>ade 
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'  thb  improvementH  in  pursuknoe  and  under  hie 
contract  with  Collins.  And  whether  we  con- 
Hider  him  as  Agent,  partner,  or  tenant  of  Col- 
lins, his  purchase  of  another  claim  would  enure 
to  their  joint  benefit.  He  could  not  use  the 
possession  and  improvement  made  for  Collins 
to  complete  an  imperfect  and  abandoned  grant 
to  Baudain,  as  was  done,  and  by  such  act  ex- 
clude Collins  from  his  lialf  of  the  lot.  The 
deed  which  Kennedy  afterwards  gave  to  Inerar- 
ity  shows  clearly  that  he  entertained  no  such 
dishonest  intention.  For  after  acknowledging 
by  this  deed  his  contract  with  CoUins,  and 
stating  his  intention  to  complete  the  title  under 
the  Baudain  permit  or  grant,  he  proceeded  to 
substantiate  his  title  before  the  cammissioners 
by  proving  the  possession  and  improvements 
made  by  hira  under  his  contract  with  Collins  as 
the  meritorious  foundation  of  his  elftlmi  and 
thus  obtained  a  favorable  report  fnna  the 
commissioners  under  the  Baudain  grav',  which 
had  been  before  rejected  for  want  of  such  proof. 

By  the  Act  of  Congress  of  the  8th  of  May, 
1822,  see.  2,  all  claims  to  lots  in  the  town  of 
Mobile,  on  which  favorable  reports  had  been 
made  by  the  commissioners,  "founded  on  or- 
ders of  survey,  requettes,  permissions  to  settle, 
or  other  vrritten  evidence  of  claims,  derived 
from  either  the  French,  British,  or  Spanish  au- 
thorities, and  bearing  date  before  the  20th  of 
December,  1603,  and  which  ought  in  the  opinion 
of  the  commissioners  to  be  confirmed,  were 
confirmed  in  the  same  manner  as  if  the  title 
had  been  completed." 

By  this  act,  the  legal  title  to  this  lot  became 
vested  in  William  E.  Kennedy,  A  patent  would 
be  but  further  evidence  of  a  title  which  was 
conferred  and  vested  by  force  of  the  act  itself. 
Having  thus  obtained  the  legal  title  in  his  own 
name,  Kennedy  required  no  deed  from  Collins 
or  his  representatives,  but  become  seized 
thereof  for  his  own  use  as  to  the  northprn  half, 
and  for  the  use  of  Collins,  or  in  trust  for  his 
heirs,  as  to  the  southern.  Inerarity  might 
have  maintained  an  action  of  covenant  on  hia 
deed,  and  compelled  him  to  transfer  the  legal 
title  by  a  further  assurance.  There  might  be 
some  question,  perhaps,  whether  the  legal 
estate  did  not  immediotely  vest  in  Inerarity 
i84*]  'by  estoppel.  But  as  the  conveyance  is 
a  deed  poll,  in  the  nature  of  a  quitclaim  and 
release,  without  a  warranty,  and  with  a  cove- 
nant for  further  assurance  tho  Inerarity,  or 
the  heirs  of  Collins,  it  most  probably  would 
not.  But  for  the  purposes  of  this  case  the 
question  is  wholly  immaterial,  Inerarity,  as  a 
creditor  of  the  estate  of  Collins,  would  have  a 
right  to  demand  the  payment  of  his  debt,  be- 
fore he  should  make  a  transfer  to  tlie  heirs. 
But  whether  as  holder  of  the  legal  or  equitable 
estate  in  trust,  Mb  beneficial  interest  amounted 

Some  objections  have  been  urged  to  the  view 
we  have  taken  of  this  transaction,  on  the 
ground  that  the  contract  made  in  1R06  witli 
Collins  was  not  binding.  But  although  we 
cannot  perceive  the  right  of  persons,  who  have 
purchased  the  legal  title  from  Kennedy,  with 
full  notice  of  the  trust,  to  object  to  a  contract 
which  Kennedy  has  executed,  we  Eihall  proceed 
to  notice  them.  The  first  objection  is.  that 
Collins  did  not  sign  the  indenture  or  articles 
of  agreement  of  21at  November,  1806,  and  was 
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therefore  not  bound  to  eonvey  to  Kennedy;  and 
there  was  therefore  no  consideratitm  which 
could  make  the  deed  binding  on  him.  But  th» 
deed  on  its  face  purports  to  be  an  indentuTBr 
of  which  Collins,  from  the  nature  of  the  trana- 
action,  would  be  holder  of  the  counterpart, 
signed  by  Kennedy.  The  original,  whiidl  i» 
signed  by  the  grantor,  would  be  in  possession 
of  Kennedy,  the  grantee,  who  cannot  object  tO- 
the  validity  of  his  covenant,  because  a  paper 
is  not  produced  which,  if  in  existence,  is  in 
his  own  possession.  Much  less  could  he  b« 
heard  to  make  this  allegation  after  the  con- 
tract has  been  executed  by  his  own  deed  aeolad 
and  delivered  in  pursuance  of  it. 

It  baa  been  objected,  also,  that  the  origiiul 
contract  with  Collins  vvaa  void  as  against  ths 
policy  of  the  law.  But  it  was  certainly  aiA 
against  the  policy  of  the  laws  of  Spain,  under 
which  it  was  made;  for  it  was  a  fulfillment  of 
the  conditions  of  the  grant  made  to  Collintt 
And  it  cannot  well  be  said  to  be  contrary  t» 
the  policy  of  the  lawa  of  the  United  States, 
who  have  confirmed  the  land  to  Kennedy  in 
virtue  of  the  very  possession  and  improve- 
ments made  in  pursuance  of  the  contract. 

Thus  far,  then,  we  have  in  1822  the  legal  titto 
to  the  whole  lot  vested  in  W.  E.  Kennedy,  in 
trust,  as  to  the  southern  half,  for  the  heirs  of 
Collins. 

4.  What,  then,  wai  the  effect  of  the  deed 
made  to  Samuel  E^tchen,  dated,  or  antedated, 
some  two  montha  before  the  deed  to  Inerarityf 

The  circumstoneea  which  tend  to  show  that 
this  deed  was  made  after  that  to  Inerarity,  and 
for  the  purpose,  if  possible,  of  defeating  it,  An 
very  strong  and  convincing. 

1st.  Joshua  Kennedy,  who  acted  ma  tb* 
agent  for  Kitchen,  or  'used  Kitchen's  [•185 
name  for  his  own  purposes,  was  a  witness  to 
the  deed  to  Inerarity,  and  made  no  objection* 
or  suggestions  that  he  had  bought  and  paid  for 
this  lot  a  few  days  before  as  agent  of  Kitchen 
— a  circumstance  not  easily  accounted  for,  if 
such  had  been  the  fact.  2d,  The  deed  to 
Kitchen  was  acknowledged  after  that  to  In- 
erarity. at  the  same  time  with  another  deed 
from  W,  E,  Kennedy  to  Joshua  Kennedy,  con- 
taining property  previously  sold  to  Inerarity, 
and  having  the  same  witness,  Diego  McBoy. 
"And  3d,  The  frequent  declarations  of  Joshuft 
Kennedy  that  the  object  of  the  deed  made  to 
Kitchen,  through  hia  intervention,  was  to  de- 
feat Inerarity's  claim  to  that  property."  And 
lastly,  the  fact  that  Samuel  Kitchen  gave 
Joshua  Kennedy  an  obligation  to  convey  th« 
lot  to  him  on  request;  which  was  afterward* 
fulfilled  by  giving  bis  deed  to  William  Kitchea 
for  a  nominal  consideration;  and  that  Wil- 
liam's name  was  used  by  Kennedy  for  the  pur- 
pose  of  covering  and  complicating  the  trasa- 

But  it  is  a  question  of  no  Importance  in  tba 
case,  whether  the  deed  t«  Samuel  Kitchen  waa 
delivered  on  the  day  it  bears  date,  or  that  on 
which  it  was  acknowledged.  He  was  not  tbe 
purchaser  of  a  legal  title  without  notice  of  « 
secret  equity.  The  rule  with  regard  to  pnr- 
equity  is.  Prior 
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The  equitable  title  of  Collins,  at  which  tha 
deed  to  Inerarr^y  contnined  a  new  acknowledg- 
ment, had  its  origin   at   least  as  far  back  aa 
Howard  10, 
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1800.    So  tLat,  eTen  if  we  could  bring  ourselTM  leases  to  the  hein  are  iet  aeide,  Kennedy  Is 

to  believe  tlwit  Joshua  Kennedj,  whether  act-  entitled  to  recover  the  money  paid  to  Inerarity, 

ing  for  Kitchen  or  himself,  lud  purchtiaed  and  as  there  ia  no  allegation  that  the  debt  claimed 

iwid  hU  money  without  notice  of  the  title  of  by   Forbes   £  Co.  against   Collins'   estate   wu 

CoUina'  heira,  it  would  not  enable  him  to  defeat  not  justly  due. 

their  claim.    The  le^l  title  first  became  vested  But  before  leaving  this  part  of  the  case,  it 

in  W.  E.  Kennedy  in  1622,  and  paased  by  his  will  i>e  proper  to  notice  an  objection  urged  with 

deed   of   1824  to  Joshua  Kennedy,    with    full  some  plausibility  in  the  argument.    The  record 

luiowledge  of  the  trust.    His  attempt  to  defeat  exhibits   much   contradictory  testimony   as   to 

it.  by  «oveHng  the  land  with  the  vagrant  and  the  value  of  this  property  at  the  time  the  re- 

Cobabiy  fraudulent  claim  under  Price,  after  leases  were  executed,  and  it  has  been  contend- 
had  obtained  the  legal  title  from  the  United  ed  that  Kennedy  paid  the  full  value  for  it, 
Statea,  was  as  uniucceseful  as  the  flrtt,  and  being  altogether  over  $4,000.  After  such  a 
wholly  inoperative,  except  to  show  the  shifts  lengch  of  lime,  it  may  be  expected  that  the 
and  contrivances  resorted  to,  in  order  "to  de-  enlimates  of  witneases  from  recollection  will 
teat  Inenrity'B  claim."  diSer  widely.  But  when  we  look  at  the  pub- 
s' We  come  now  to  the  eonsideration  of  the  lie  asaesiiinente,  and  the  sales  of  contiguous 
validity  of  the  deeds  of  release  obtained  from  property  about  the  same  'time,  which  [*187 
€eorge  and  Sidney  E.  Collina,  in  1629  and  1830.  are  the  beat  tests,  it  would  seem  that  the  boast 
At  thia  time  the  property  had  risen  in  value,  of  Joshua  Kennedy  himself,  that  "ha  had 
with  a  prospect  of  a  much  greater  increase;  bought  for  $4,000  property  worth  (40,000," 
and  the  frailty  of  the  title  was  but  too  trans-  waa  not  an  exaggeration  of  the  truth.  But  as- 
parent  to  a  man  of  the  judgment  and  shrewd-  auming  the  true  value  to  have  been  one  half 
aeas  of  Joshua  Kennedy,  notwithstanding  the  that  sum,  and  taking  into  consideration  the 
aieani  used  to  obacore  it.  The  heirs  had  just  facta  and  circumstances  already  stated,  we 
come  of  age.  They  were  ignorant  of  the  nature  think  the  Circuit  Court  was  fully  justified  in 
«r  value  of  their  title.  Kennedy  ia  not  only  setting  aside  these  conveyances,  and  decreeing 
I8<*]  *in  possession  of  their  land,  but  of  that  the  defendants  should  account, 
the  legal  title.  He  persuades  them  to  release  ?•  The  absence  of  the  complainant  from  the 
their  title  to  William  Kitchen  for  the  sum  of  State,  and  the  late  diaeovery  of  the  fraud,  fully 
one  thousand  dollars  each;  a  aum  which,  to  account  for  the  delay  and  apparent  laches  in 
yonng  men  just  out  of  their  apprenticeship,  prosecuting  hJa  claim,  which  have  been  ob- 
poor,  and  ignorant  of  their  rights,  would  ap-  jected  to  on  the  argument. 
fnr  large  and  attractive.  Kennedy  is  well  ac-  The  decree  of  the  court  below  Is  therefore 
wunted  with  the  nature  and  value  of  their  alGrmed,  but  with  this  addition;  "that  the 
niim;  they  are  wholly  ignorant  of  it.  He  in-  master,  in  taking  the  account  of  rents,  profits, 
formi  them  that  their  claim  is  worthless,  but  sales,  etc.,  shall  allow  to  the  defendants  the 
tlist  Kitcheii  is  willing  to  give  them  this  sum  aum  paid  to  James  Inerarity  for  his  claim 
for  the  sake  of  peace  and  quieting  his  title,  against  the  estate  of  Joaeph  Collins." 
Baides,  he  had  ao  complicated  and  covered  up  Order. 

tt.  litle.  that  it  was  impossible  that  they  could  ^hi^  ^^.^  ^^^^  „„  to  be  heard  on  the  tran- 

eooprehend   it    or   know    the   value   of   their  ^^-  ^  ^f  ^,^^  „^^,j  f^^^  ^1,^  Circuit  Court  of 

dwm,  J  the  documents  had  been  laid  before  the  Vnitcd  States  for  the  Southern  District  of 

thm.     Under    such    cireumatances    should    a  Alabama,  and  was  argued  by  counsel ;  on  con 

chincellor  hesitate  in  setting  aside  the  releases,  .sj^ration  whereof,  it  is  now  here  ordered,  ad- 

'f  tsppeared  that  the  title  thus  obtaineJ  was  -^j     j  „„d  d^„eed  by  this  court,  that  the  de- 

oc  a  consideration  much  be  ow   the  value  of  ;„e  of  the  said  Circuit  Court  in  thia  causa  be, 

hepropertyt    It  needs  no  citation  of  authori-  ^„j   t^e   same   is   hereby  afBrmed   with   costs, 

tw  to  show  that  deeds  obtained  under   such  ^^^   ^■^^^^   ^^^i^  addition:   "that  the  master,  in 

««nm,tance.  would  be  held  void  taking  the  account  of  rents,  profits,  sales,  etc.. 

t  'ne  tiansfcr  by  Inerarity  of  the  equitable  ,,,„„  ^„,|o„  to  the  defendants  the  sum  paid  to 

^.tbtleheldbyhira.canaddnothmgtothe  j„^e,    j          ^      f„^   ^j        ,^i              ./^     t^ 

>U]djtT    nf    Kpnnpilv'ii     tills        WhetliBT     trana-  ^    ,  T     ^    „ " , ,  . 


e  of  Joseph  Collins;"  and  that  this 


>»Wity  of  Kennedy  s   title.     Whether   trans-  L„^,e  ot  joscpii  wiiiins;-  ana  mat  luia 

f  ™i  by  him  voluntarily,  or  through  the  me-  ,,      ,„d   the  same   ia  hereby  remanded   t 

4m  of  a  decree  in  Chancery   can  make  no  dif- I, ^id   Circuit   Court,   to   be   proceeded    uitn   m 

Itrtnce  in  this  case.    Nor  is  Ineranty  liable  to  eontormity  to  the  opinion  of  this  court. 

*nj    unputations    of    collusion    or     improper 

"mdurt  in  the  matter.    He  was  bound  to  trans-  

fMhU  title  to  the  heirs  on  payment   of  his        SHERBURNE   SEARS,  Plaintiff  in   Error, 
ocDl.   And  when  their  releases  to  Kitchen  were  y 

^J^-  ^7u  '^^''^  w   »PP"«4  t"  l«^a"l>sti-  JOSEPH  R.  EASTBURN. 

inied   to    their    nghta,    Inerarity,    who    was  ,  ■       t.,   .    r.       .  .-       •    ± 

ipiorant  of  the  means  used  to  obUin  them.  Law  governing  State  Court  practice,  in  trespass 
■ight  justly  believe  that  he  waa  bound  to  con-  ^''"■„"'  Alabama,  adopted  by  Process  Act  m 
•tj  to  him.  He  did  so,  after  oousulting  counsel,        ^-  *■  co"""". 

•ail  itter  a  decree  in  equity.     Such    a   decree  „  I'"*  ^et  of  Consress   paaaed  In  Majr,   1828   (4 

would  he  made  as  a  matter  of  course.  .  But  its  ^*o'd;s"(i?ro^edl'ifB''lnrhe  courts  ot   ll."e"ui.u2d 

«nt«  would  only  U  to  substitute  Kitchen  or  States,  to  sulla  at  common  law  In  the  tttalea  ed- 

Knuiedy  to  the  righU  of  Inerarity.     The  title  "'W^jJ""  *^%\i"'?;V  S'"^  ^^^1'  =5'''  .^J^" Hf^^ 

Tould  b.  still  subject  to  the  trust  for  Collins'  Jj'cUof  ^^'in"' sme"'*"*"  """  "'  "'*'""  '"'" 
MiM,   and    unless    their  title     was     vested     in         Tliprefore,   where   (he   Stale   ol   Alabama  passed 

Kennedy  by   these   releisea,  he  held  the  land  "■  '"   w  "bollBh   flcllllous  proceedings   In   eject- 

Vi  L^iST  **  **"^  "«'^-    ^"^  "*'*''  ^''*  "■  SflV^sSf^  V^r'"ihl"|.rKo'S;  ot'u?mt^%U^''to 
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poBsculon,  the  CLrcult 


And  the  ]udsmcnt  ol  Che 
ground  that  the  law  ofthe 


IBS']  "rpHIS  case  wbb  brought  up  by  writ  of 
X    error  from  the  Circuit  Court  of  the 
United    States    for    the    Southern    District    of 
Ala  bam  R. 

In  August,  1S45,  Sherburne  Seam  brought 
an  action  of  trespass  quare  clallaum  f regit,  in 
the  Circuit  Court  of  the  United  States  for  thq 
Southern  District  of  Alabama.  The  abort  not«, 
expressive  of  the  cause  of  action,  filed  at  the 
time  of  isBuing  the  writ,  declared  it  to  Ik  "as 
well  to  try  titles  as  to  recover  damages," 
and   the  declaration  described  a  particular  lot 

in  the  city  of  Mobile,  where  the  trespass 

alleged  to  have  been  committed. 

In  April,  134S,  the  counsel  for  the  defendant 
moved  the  court  to  dismiss  the  suit,  because 
the  statute  of  Alabama  eotitled  "An  Act  to 
abolish  fictitious  proceedings  in  ejectment,  and 
for  other  purposes  therein  mentioned,"  ap 
proved  December  17,  1621,  under  which  thi 
suit  was  brought,  did  not  extend  to  the  Circuit 
Court;  and  the  court,  being  of  that  opinion, 
dismissed  the  suit. 

The  plaintiO'  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Sewall  for  the  plain- 
tiff in  error: 

The  plaintiff  contends  that  the  action  of  tres- 
pass in  this  case  was  maintainable  in  the  Cir- 
cuit Court  of  the  United  States  in  Alabama, 
and  was  therefore  improperly  dismissed. 

1st.  By  an  act  of  Alabama,  approved  De- 
cember 17,  1821,  the  action  of  trespass  was 
substituted  for  that  of  ejectment  (Clay's  Dig. 
p.  320,  sees.  43,  44,  45),  and  has  ever  since  re- 
mained a  remedy  for  trying  the  title  to,  and 
recovering  possession  of,  lands.  It  was  in 
force  at  the  time  of  the  passaj^c  of  the  Act  of 
Conyress  of  the  19th  Mar,  1828  (4  Stat,  at 
Large,  278),  and  was  therefore  adopted  by  that 
act  as  a  part  of  the  "forms  and  modes  of  pro- 
ceeding in  suits"  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Alabama.  Beers  t.  Haughton,  B  Pelcra,  357; 
Strachen  v.  Clybum,  3  McLean,  174.  It  is  a 
remedy  in  constant  use  in  Alabama,  and  has 
been  before  this  court  in  City  of  Mobile  v. 
Eslava  (16  Peters,  235),  Same  v.  Hallett  (Ibid. 
261).  The  declaration  may  be  in  the  usual 
form  of  trespass  quare  clausum  fregit.  Car- 
wile  V.  House,  a  Ala.  719. 

In  Hagan  v.  Lucas  (10  Peters,  400),  the  Cir- 
cuit Court  of  the  United  States  at  Mobile  en- 
tertained a  suit  for  the  trial  of  the  right  of 
Property  under  an  act  of  Alabama  of  the  21th 
lecember,  1812,  and  its  judgment  was  afiirmed 
by  this  court. 

2d.  By  the  eleventh  section  of  the  Judiciari 
Act  of  24th  September,  1780  (I  Stat,  at  Large, 
189']  78),  "The  circuit  courts  "liave  original 
cognii^ancc,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature  at 
coinmon  law  and  in  equity,"  etc.  Common  law 
in  this  act  must  be  taken  In  contradistinction 
to  pquityi  and  may  well  embrace  the  action 
S82 


of  "IrespiisB,"  applied  b^  ft  State  statute  m  ■ 
remedy  for  trying  the  title  to  land. 

3d.  It  is  a  remedy  in  respect  to  real  estate 
and  the  general  rule  is,  that  such  remedies  an 
to  be  pursued  according  to  the  law  of  the 
place  where  the  estate  is  situated.  Robinsoa 
V.  CampbeU,  S  Wheat.  212,  219. 

Mr.  Chief  Justice  Tanej  delivered  the  opin- 
ion of  the  court; 

The  point  in  this  case  ia  a  narrow  one,  and 
concerns  only  the  practice  ID  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Alabama. 

It  appears  that  in  1821  an  act  was  passed  by 
the  Legislature  of  that  Slate  to  abolish  fic- 
titious proceedings  in  ejectment;  and  to  substi- 
tute in  their  place  the  action  of  trespass,  for 
the  purpose  of  trying  the  title  to  lands  and 
recovering  the  possession. 

In  the  case  before  us,  an  action  of  trespass 
was  brongiit  by  the  plaintilf  In  error  against 
the  defendant,  for  the  purpose  of  recovering  a 
certain  parcel  of  land  to  which  he  claimed  title. 
The  writ  was  indorsed  in  the  manner  requirad 
by  the  statute  of  Alabama;  and  the  declaration 
was  in  the- usual  form  of  an  action  of  trespaas. 
There  does  not  appear  to  have  been  either  plea 
or  demurrer  put  in  by  the  defendant,  nor  any 
issue  of  fact  or  law  joined  between  the  parties. 
But  the  defendant  by  his  counsel  moved  the 
court  to  dismiss  the  suit,  upon  the  ground  that 
the  law  of  the  State  was  not  in  ^rce  in  Um 
Circuit  Court  of  the  United  States;  and  tka 
district  judge  then  holding  the  Circuit  Court, 
being  of  that  opinion,  dismissed  the  suit,  and 
gave  judgment  in  favor  of  the  defendant  ftft 
his  costs. 

This  decision  is  evidently  erroneous.  Ttta 
Act  of  May,  1828  (4  Stat,  at  Large,  27S),  in 
express  terms,  directs  that  the  forme  and 
modes  of  proceeding  in  the  courts  of  the  Unit- 
ed States,  in  suits  at  common  law  in  the 
States  admitted  into  the  Union  since  1789, 
shall  be  the  same  with  those  of  the  highest 
I'Onrt  of  original  jurisdiction  in  the  State. 
Ahibama  Is  one  of  the  States  admitted  sine* 
178!):  and  the  act  of  Congress,  therefore,  makes 
it  obligatory  upon  the  courts  of  the  United 
.States  to  conform  in  their  mode  of  proceeding 
to  the  law  of  the  State.  The  law  of  the  State 
of  itself,  undoubtedly,  was  not  obligatory  upon 
the  courts  of  the  United  States.  But  it  U 
made  so  by  the  act  of  Congress, 

The  judgment  of  the  Circuit  Court  mu*t 
therefore  he  reversed,  with  costs. 


■Order. 


[•It» 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  ol 
the  United  States  for  the  Southern  Distnct  of 
Alabama,  and  was  argued  by  counsel :  on  eon- 
«ideration  whereof,  it  is  now  here  ordered  and 
adjud(:ed  bv  tliis  court,  that  the  judgment  of 
Mid  Circuit  Court  in  this  cause  be,  and  the 
;  is  .hereby  reversed,  with  costs;  and  that 
cause  be.  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  direction!  for 
further  proceedings  to  be  had  therein,  in  con- 
formity to  the  opinion  of  this  court,  and  aa  to 
law  anil  justice  shall  appertain. 

,  ~  Bowwd  ]#>^ 


8UU  aud    tbe   bolders   ol   thesi 
suit  wu  nut  al  llbeily  to  b 


liirtTeDee  wbethei 


1800  WooDRUrr  t.  Tbaphali.  lOO 

WTI.T.TAM  E.  WOODRUFF,  Plaintiff  in  Biror,  that  Woodruff  had  not  paid  over  to  Us  auccea- 

V.  sor  the  sum  of  92,395.18.    It  ia  not  necessar}'  to 

FREDERICK  W.  TRAFNALL.  trace  the  history  of  this  suit;  suffice  it  to  aay, 

,    _,,   ,  that  it  eventuated  in  a  iudement  afcainHt  Wood- 

ArlcMiSM  Act  chartering  bank  of  which  State,  ^fj  f^,  13,359.22  and  costa. 

sole    atockholder— elauBC    making    bills    and        On  the  10th  of  January,  1849,  the  Legislature 

notes  thereof  receivable  m  payment  of  debts  passed  an  act  relating  to  the  revenue  of  the 

due   State— Repealing  Act  void  aa  to  notes  gtate,  the  nineteenth  section  of  which  provided 

"'en  ""'■  that,  "from  and  after  the  4th  of  Marth,  1845, 

In  1830  the  LeHolatare  of  Ark&DsaB  chartered  a  nothing  Bhall  be  received  in  payment  of  taxes 

bank,  the  whote  of  the  capital  o(  which  belonged  or  revenue  due  the  State,  but  par  funds." 

(o  the    State,   and   the   presldetit  aad   directors  of         t„    (.),„    nrmn-pqn    nf    thr.    onit     TiVpdi'rii'li-    W 

which  were  appointed  bj  the  General  Assembly.  _.  ""    "f  l^  ?^  the    suit,    Frederick    W. 

The    Cweatj-elehth    sectloa    provided,    "that    the  Irapnall   had   become    regularly   substituted   in 

bUls  and  notes  o!  said  InsUtullon  shall  be  received  place  of  the  Attorney. General,  to  conduct  the 

In  all  payments  o(  debts  due  to  the  State  of  Arksn-  ^„j^ 

In  January,  1848,  this  twentj-elghth  section  was        In  1847,  Trapnall  ordered  an  execution  upon 

repealed.  the  judgment  which  the  State    had    obtained 

Ihe  notes  of  the  bank  wtilch  were  In  circulation  a„ait\at  VUnnA*-nt^    urhrt    nn   flia  odth   nt  v^•^^ft, 

•I  (he  time  ol  this  repeal,  were  not  affected  by  It.  against   Woodruff    who,  on  the  24th  of  J^cbru- 

Tha  II n.1 ,11-1 B king  of  the  State  to  receive  the  notos  >iry,  1847,  tendered  and  ofiereil  to  pay  to  Irap- 

ironatltuted   a   contract   between  the  nail  the  sum  of  83,753  in  the  notes  issued  by 

.-..  ,„  ...  a.'",t^,;'to'''b?^krartho^gJi'^''nofel  Jl^"   Bank   of  the   Btate   of    Arkansas,    which 

Issued  by  the  lank  alter  Che  repeal  were  not  within  Trapnall  refused  to  receive. 

Uie  mniract,  end  might  be  refused  bv  the  State.  On  the  25th  of  February,  1B47,  Woodruff  filed 

Tberefore,  a   tender,   made  In  1847,  of  notes  Is-  „   .tpfitinn   in  fh^  F^iinrpm^  fnurt  nf  ihe  J^f-ntA 

ned  by   the  bank   prior  to   the  repealing  law  of  "  Petition  in  the  bupreme  Lourt  of  the  btate, 

1S45.   was   Kood   to   satisfy   a  judgment   obtained  praying  for  an  alternative  writ  of  mandamus, 

ir  by  the  State :  and  it  makes  no  tommanding   Trapnall   to   "receive  and   accept, 

-  —  .~ ''S£S,'w£:  S  £."5  ''  Pjy"""'  ""I"  juiiEm.nl,  Ihe  note,  of  A, 

Act  was  passed.  ISank,  or   to   show  cause  why   he  shall   refuse 
to  do  so."     The  writ   was   issued  accordingly. 

TH18  case  was  brought  up  by  writ  of  error        To  this  writ  the  following  answer  was  filed: 
from  the  Supreme  Court  of  the  State  of  Ar-        "The  answer  of  Frederick  W.  Trapnall,  at- 

tanias,  torney  for  the  State  pro  tern,  to  an  alternative 

On  the  2d  of  November,  1836,  the  State  of  mandamus  hereto  annexed,  issued  by  the  Su- 

Arkansas  passed  an  act  to  incorporate  the  Bank  prcnie    Court    on    the  petition  of  William  E. 

id  the  State  of  Arkansas.    The  capital  was  one  Woodruff. 

■illion  of  dollars,  which  was  raised  by  a  sale        "This  respondent   admits  the  judgment   and 

At  the  botids  of  the  State,  or  by  loans  founded  tender  as  set  out  in  tlie  said  petition,  but  al- 

■pon  tboae  bonds.    The  president  and  directors  leges   that   he   was   not   authorized   to   receive 

wnt  appointed  by  a  joint  vote  of  the  General  'the  said  Arkansas  State  Bank  notes;    [*1S2 

Anembly.      All    dividends    upon    the    capital  because  the  twentycighth  section  of  the  bank 

Keck  were   declared   to   belong   to   the   State,  charter,  under  which  alone  the  said  Woodruff 

■object  to  the  control  and  disposal  of  the  Leg-  could  claim  a  right  so  to  satisfy  the  said  judg. 

ilUtute.  ment,  was  repealed  by  an  act  of  the  Legislature 

The  twenty. eighth   section   was   as   follows,  of   the   State   of   Arkansas,   approved   January 

^:    "That  the  bills  and  notes  of  said  ineti-  10,   lS4o,   and   entitled,   "An   Act   making   up- 

tstion  shall   be   received    in   all    payments    of  propriations  for  the  years  1845,  184fl,  and  part 

debts  due  to  the  State  of  Arkansas."   The  other  of  the  year  1844,  and  for  balances  due  from  tin' 

'•!*]  'sections  of  the  act  were  in  the  usual  State,   and   for   other   purposes,"   and   by    the 

fnni  of  conferring  general  banking  powers.  nineteenth  section  of  the  said  act. 

In  183fl  William  E.  Woodruff  was  elected  by        "And  this  respondent  submits  to  the  court, 
tW  Otneral   Assembly  of  Arkansas   Treasurer  if  the  repeal  of  the  said  section  docs  not  de- 
it  Ibe  State,  and  on  the  27th  of  October,  1830,  prive  him  of  all  authority  to  receive  the  said 
twcnled  a  bond  to  James  S.  Conway,  Govern-  bank  notes  from  the  said  Woodruff  in  satisfac- 
oTof  the  State,  in  the  penal  sum  of  three  hun-  tion  of  the  said  judgment  in  favor  of  the  State 
ited   thousand    dollars,    conditioned    for    the  of  Arkansas  against  him  and  others, 
fiithfnl  performance  of  his  duties  as  treasurer.  Respectfully, 
Thtre  were  seven  sureties,  whose  names  it  is  "Frederick  W.  Trapnall." 
not  necessary  to  mention.    The  time  for  which        To  this  answer  Woodruff  demurred,  and  there 
Woodruff  was   to   serve  was   two  years,   "and  was  a  joinder  in  demurrer. 

Mtil  bis  successor  shall  be  elected  and  quali-        Before    the   nr;,'ument,   the    following   agree. 

W."    His  terra  of  office   was   thus  from   the  ment  was  filed  by  the  counsel  of  the  resiii'il  i  ve 

27th  ot  October,  1836,  to  the  25th   of  Decem-  parties: 

w.  193S,  "Be  it  remembered,  that  the  following  mat- 
On  the  23d  of  March,  1840,  the  State  of  Ar-  ters  are  agreed  upon  by  the  counsel  for  the 
Wniai  brought  a  suit  upon  this  official  bond  petitioner  and  respondent  in  this  cause,  to  the 
s^st  the  principal  and  sureties  in  the  ''nd  that  the  snmi-  may  be  filed  and  become  a 
Maski  Circuit  Court.    The  breach  alleged  was,  part  of  the  record  herein. 

. -^ "Isf.  The  record  and  proceedings  in  the  case 

Nora.— Effect  o(  subneunent  slstiite  or  repeal  ot  "'  William   E.  Woodruff,  and  the  said   persons 

5ibM'\™  r^"^i /'*''*.'■     '^'■"efl   risbtR   rtfHnefl.  named  in  said  petition  as  his  securities,  against 

™tt.™^  not,  to  ""j?  rf'','-''%"'','|.:i'''""  "^  'I'f    Slate    of    Arkansas,    upon    the    first   and 

Coiniltotlonsllty  of  law  iillerintt'c'h'.ri.'r' ii»  Im  second  writs   of  error  remaining  in  this  court, 

?»Tld*""'    ^  ""'*  "  *  ^-  ^'^  ''■•  3-  «-o'  «"■'  ''''''■''  "'■''  referred  to  in  said  petition,  shall 

383. 
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form  a  part  tliereof  bj  such  reference,  m  i\il\j 
aa  though  the  badm  were  inoorporated  thereui 
»t  fuU  length. 

"2d.  That  said  respondent,  as  attorney  of 
record  for  said  SUte  in  the  suit  aforesaid,  is 
the  proper  officer  by  law  to  receive  and 
acknowledge  satisfaction  of  said  iudciuent. 

"3d.  That  the  notes  of  the  Bank  of  the  State 
of  Arkansas,  referred  to  in  said  petition  and 
response,  and  tendered  in  this  case,  were  is- 
sued by  said  bank,  pursuant  to  the  charter 
thereof ,  prior  to  the  year  1840. 

"4th.  That  after  the  creation  of  said  bank, 
down  to  the  year  1845,  the  notes  of  said  bank 
were  received  and  paid  out  by  said  Stat«  in  dis- 
charge of  all  public  duties  to  and  from  said 
State. 

"6th.  That  said  bank  continues  to  exist,  with 
all  its  corporate  functions,  and  that  in 
the  consideration  of  this  case  all  the 
acts  of  the  General  Assembly  of  said 
State,  affecting  said  bank,  shall  be  deemed  to 
be  public  laws,  as  they  have  been  heretofore 
decided  by  this  court  to  be,  and  whereof  this 
IBS']  court  will  judicially  'take  notice;  but 
to  the  end  thereof,  and  for  greater  certainty, 
the  Act  of  said  General  Assembly,  entitled  'An 
Act  to  incorporate  the  Bank  of  the  State  of 
Arkansas,'  approved  November  2d,  1836,  is 
here  inserted  at  full  length,  and  made  part  of 
the  record  in  this  cause,  and  which  act  of  in- 
corporation is  in  the  words  following."  (Then 
followed  the  charter  of  the  bank  in  extenso). 

One  of  the  grounds  of  the  demurrer  was  the 
following; 

"1st.  That  the  nineteentb  section  of  said  act, 
entitled  'An  Act  making  appropriations  for  the 
years  1S46,  184S,  and  part  of  the  year  1844, 
and  for  balances  due  from  the  State,  and  for 
other  purposes,'  approved  January  10th,  1845, 
is  a  law  impairing  the  obligation  of  contracts, 
and  is  repu^ant  to  the  Constitution  of  this 
State  ond  of  the  United  States,  and  therefore 

On  the  28th  of  July,  1847,  the  Supreme  Court 
of  Arkansas  overruled  the  demurrer,  and  on 
the  30th  of  July  Woodruff  sued  out  a  writ  of 
error  to  bring  the  case  up  to  this  court. 

It  was  argued  by  Messrs.  Lawrence  and  Hev- 
«rdy  Johnson  tor  the  plaintiff  in  error,  and  by 
Mr.  Sebastian  for  the  defendsnt  in  error. 

The  following  extract  from  the  brief  died  by 
Mr.  Lawrence  shows  the  ground  upon  which 
he  placed  his  argument.  Of  the  argument  of 
Mr.  Johnson  the  reporter  has  no  notes: 

The  question  presented  is  an  important  one. 
It  is  whether,  under  the  Constitution  of  the 
United  States,  a  state  can  violate  her  solemn 
pledges,  break  her  plighted  word,  and  annul 
her  sacred  and  deliberate  contracts  and  prom- 
ises. One  would  think  it  not  a  difUcutt  ques- 
tion; and  surely  we  should  have  supposed  th" 
mere  statement  of  it  enough,  without  a  word 
of  argument,  had  not  the  highest  tribunal  of  a 
state  decided  in  favor  of  this  monstrous  power, 
and  announced  principles  which,  ss  it  seems  to 
us.  are  at  variance  with  sound,  well-settled,  and 
univprsHlly  admitted  principles  of  constitu- 
liiiiiol  and  national  morals. 

We  say  the  question  in  an  important  one.  It 
is.  whether  states  and  sovereignties  are  gov- 
erned by  the  rules  of  ordinary  honesty;  whetb- 
■er  the  provision  in  the  Constitution,  that  the 
.oblisBtion  of  contracts  shall  by  no  law  be  im- 
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vive  when  public  dishonesty  is  legalized;  that 
private  promises  and  obligations  will  not  long 
be  held  sacred,  when  the  judiciary,  the  guaid- 
ian  of  the  public  morals,  admits  and  argues 
that  the  State  may,  at  pleasure,  vidate 
her  pledges  and  promises;  that  public  and 
private  morals  are  intimately  connected;  and 
that  a  despotic  government,  that  kept  her 
faith  'and  held  her  pledge  and  promise  [*1V4 
sacred  and  inviolable,  would  be  far  preferable 
to  a  republic  whose  promises  were  but  ropet 
of  sand,  her  public  faith  a  mockery,  and  ner 
plighted  honor  the  mere  oath  of  a  dicer. 

The  Supreme  Court  of  Arkansas  denies  that 
the  twenty-eighth  section  of  the  charter  ao  in- 
corporated itself  into  the  contract  as  to  be- 
come a  put  of  it,  and  holds  such  a  position 
fallacioua.  One  would  think,  on  the  contrary, 
it  was  self-evident.  That  court  tays  that  the 
position  is  a  fallacy,  because  "the  act  by  whidi 
the  State  Bank  was  created  was  nothing  more 
than  a  grant  of  power  for  certain  purpoaaa 
therein  specified,  which  was  cicluHiTefy  under 
the  control  of  the  Legislature,  and  conaeqnent- 
ly  subject  to  be  repealed  at  any  time,  irtien- 
ever,  in  the  wisdom  of  that  body,  it  ihonld 
seem  expedient  for  the  good  of  the  country.' 
That,  so  far  as  it  means  that  the  Legislature 
could  repeal  the  charter,  and  end  the  >-"t*^iW>t 
of  the  bank,  we  admit.  But  the  coort  pro- 
ceeds to  say  that,  on  such  repeal,  the  note* 
of  the  bank  would  become  valueless,  and  tte 
debt  evidenced  by  them  extinguished.  And 
they  further  assert,  that  the  provision  allow- 
ing the  debtors  of  the  State  to  pay  in  note* 
of  the  bank  was  a  mere  gratuity;  a  privilefs, 
on  condition  they  should  pay  before  the  repoU 
of  the  law. 

This  is  the  whole  argument,  or  rather  aeriia 
of  assertions,  used  by  the  court.  It  aaaumes 
that  a  repeal  of  the  act  would  repeal,  and  could 
constitutionally  repeat,  the  promise  and  pledge 
contained  in  the  twenty-eighth  section;  that, 
indeed,  it  is  no  pledge,  but  a  privilege  gratuit- 
ously conferred,  on  condition  the  law  waa  not 
repealed.  Now,  is  this  true?  At  first  bluah,  H 
would  seem  extraordinary  that  any  such  eos- 
clusion  could  ever  have  been  arrived  at.  If 
an  individual  was  about  to  issue  his  note*  to 
serve  as  currency,  would  it  be  a  gratuity  if  ha 
promised  to  receive  them  in  payment  of  debta 
due  himT  It  might  just  as  well  be  said  that 
his  promise  to  pay  them  was  a  gratuity.  Om 
would  be  just  as  much  a  gratuity  aa  the  other. 

Suppose  A  wi.shcs  to  induce  me  to  loan  mon- 
ey to  B,  and  take  for  it  his  note,  and,  in  order 
to  do  BO,  tells  me  that  if  I  will  loan  the  money 
on  B's  giving  me  his  note  for  the  amount,  ha 
(A)  will,  at  any  lime,  receive  it  in  payment  of 
any  debt  I,  or  any  holder  of  it,  may  owe  him. 
Suppose  he  puts  this  in  writing,  and  seal*  it. 
Is  this  promise  a  gratuity!  On  the  contrair, 
it  is  a  valid  promise,  for  a  good  and  TftluaUa 
consideration.  If  it  is  not,  in  every  caa«  wli«a 
a  man  becomes  security  for  another,  it  la  a  gra- 
tuity. If  we  need  an  apology  for  qnotiiw  na- 
thorities  to  sustain  a  self-evident  propowtiiM, 
lying  on  the  very  surface  of  the  law,  it  mnat 
he  found  in  the  fnct  that  so  'trite  and  [*!•• 
common  and  fundsmental  a  principle  Is  actual- 
ly denied  by  the  Supreme  Court  of  a  stat«. 

That  such  a  promise  is  not  a  gratuity,  but  a 
Howard  >•. 
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Tftlid  eontnct,  for  good  consideration,  iras  ea- 
tftblished  before  cases  were  reported.  It  is  re- 
peated in  a  multitude  of  cases  and  denied  no- 
where. Baily  v.  Croft,  4  Taunt.  Bllj  SufEeld 
T.  Bmce,  2  Stark.  175;  Brown  v.  Garbrey, 
Gouldsb.  »4;  Kirkby  t.  Coles,  Cro.  Eliz.  137; 
Stadt  V.  Dill,  9  East,  348;  Leonard  v.  Vreden- 
burgh,  8  Johns.  29;  Hunt  v.  Adams,  6  Mass. 
382;  Howe  V.  Ward,  4  Greenl.  195;  Minet's 
CM*,  14  Ves.  189;  Violett  v.  Patton,  5  Cranch, 
142.  162. 

The  twenty-eighth  section  of  the  charter  of 
this  bank  is  not  a  law,  in  any  sense  of  the 
word.  Municipal  law  ia  a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  of  a. 
StMte.  1  Kent,  416.  Statute  taw  is  the  ex- 
press written  will  of  the  Legislature,  rendered 
authentic  by  certain  prescribed  forms  and  so- 
lemnities. Ibid.  The  word  "law,"  in  its  most 
general  and  comprehensive  sense,  signifies  a 
rule  of  action  (I  Bi.  Com.  33) ;  a  rule  of  action 
prescribed  by  some  supreme  being.  Ibid.  Mu- 
nicipal law  ia  a  rule  of  civil  conduct,  prescribed 
by  the  supreme  power  in  a  State  (1  Bl.  Com. 
46),  commanding  what  is  right,  and  prohibiting 
what  is  wrong.  Ibid.  63.  The  operation  of  a 
law  must  be  from  the  supreme  power  or  atate, 
upon  the  individuals  or  corporations,  or  i 
of  them,  composing  it.  It  must  be  an  exe 
of  the  power  of  goTcmment.  If  I  order  a  child 
tQ  learn  a  task,  that  is  a  law;  but  if  I,  at  the 
same  time,  promise  him  a  reward  for  doing  it, 
this  ia  no  law,  bnt  a  promise.  It  is  no  exercise 
of  the  paternal  power.  .4n  act  of  the  Legis- 
lature may  be  in  part  a  law  and  in  part  a  con- 
tract. So  far  as  it  ia  a  contract  or  promise, 
founded  on  s  valid  consideration,  it  binds  the 
■t*te  just  an  it  does  en  individual;  and  the 
former  can  no  more  repeal  such  a  contract  than 
an  individual  can  repeal  bis  bond. 

It  is  perfectly  well  settled  in  this  aourt,  that 
a  legislative  act  may  be  a  contract,  and  that 
whenever  it  is  so,  and  absolute  rights  have 
vested  under  that  contract,  a  repeal  of  the  law 
cannot  devest  these  rights;  and  that,  if  the  act 
of  annulling  them  is  legitimate,  it  ii  rendered 
■o  by  a  power  applicable  to  the  case  of  every 
individual  in  the  community.  Fletcher  v.  Peck, 
6  Cranch,  135. 

It  ia  too  well  settled,  by  too  many  cases  in 
thia  court  and  elsewhere,  that  a  legislative 
grant  is  a  contract,  to  argue  that;  why  it  is  a 
contract,  is  equally  well  settled.  The  indicia 
of  »  contract  between  a  state  and  individuals 
are  the  same  as  between  man  and  man.  If  a 
grant,  which  is  a  gratuity,  is  a  contract,  be- 
cause it  rests  a  right,  a  fortiori  is  the  promise 
It«*l  in  'this  case — for  it  is  no  gratuity,  but 
*  valDable  promise — a  good  and  valuable  con- 
sideration. By  this  promise  the  State  became 
the  surety  of  the  banlc,  as  to  all  the  paper  that 
inatitntion  misht  issue.  Certainly  a  surety- 
ship, based  on,  and  supported  by,  a  considera- 
tion good  in  law,  is  a  contract,  and  one  of  the 
highest  obli^tion.  It  is  not  necessary  to  argue 
whether  it  is  executed  or  executory.  In  either 
caae  it  contains  obligations  binding  on  the 
IMjties.    Fletcher  v.  Feck,  6  Cranch,  137. 

It  is  far  from  being  true,  that  every  act 
irhich  a  state  does,  she  does  as  sovereign. 
When  she  takes  stock  In  a  banking  corpora- 
tiOB,  she  assumes  the  character  of  an  individual, 
:aiid  as  ouch  is  subject  to  all  the  ordinarr  obU- 


gations  which  could  be  incurred  by  an  individ- 
ual under  tike  circumstances. 

Certainly  no  court  will  deny  the  capacity  of 
a  state  to  contract  with  other  states,  or  with 
her  citizens,  or  citizens  of  other  states.  Sov- 
ereignty of  course  includes  that  power  and  ca- 
pacity. If  competent  to  contract,  she  may  do 
it  by  a  legislative  enactment,  or  by  a  contract 
executed  by  her  agents  in  pursuance  of  a  law, 
or  by  implication.  And  if  she  can  contract  at 
all,  the  twenty-eighth  section  of  this  charter  is 
unquestionably  a  contract.  The  grant  of  a  , 
franchise  to  one  corporation  is  an  implied  con- 
tract that  the  State  will  not  confer  the  identi- 
cal franchise  on  another  corporation,  and  this 
implied  contract  is  rendered  irrevocable  by  the 
Constitution.  Dartmouth  College  v.  Woodward, 
4  Wheaton,  618. 

Two  parties  are  necessary  to  form  a  perfect 
contract,  but  the  assent  of  both  need  not  be 
given  at  the  same  time.  Judge  Story  gives,  as 
an  instance  to  prove  this,  in  Dartmouth  Col- 
lege V.  Woodward,  an  act  declaring  that  all  per- 
sons, who  sliould  thereafter  pay  into  the  pub- 
lic treasury  a  stipulated  sum,  should  be  ten- 
ants in  common  of  certain  lands  belonging  to 
the  State,  and  declares  that  to  be  clearly  a 
contract  with  a  person  afterwards  bom,  who 
should  pay  the  stipulated  sum  into  the  treas- 
ury. Would  he  not  have  given  quite  as  strong 
an  instance,  if  he  had  said  that  a  promise  by  a 
State  to  receive  certain  paper,  about  to  be 
issued  in  payment  of  all  debts  due  her,  was  a 
contract  with  every  person  who  should  after- 
wards take  it,  that  she  would  receive  it  from 
them?  Undeniably,  this  position  would  have 
needed  as  little  argument  as  the  other.  Both 
are  too  plain   to  admit  of  argument. 

That  agreements  between  two  states  consti- 
tute a  contract  within  the  meaning  of  the  Con- 
stitution, was  e;ipressly  held  in  Green  v.  Bid- 
die,  8  Wheaton,  I.  The  definition  there  given 
of  a  contract  is,  that  it  ia  an  agreement  to  do 
or  not  to  do  certain  acts,  and  it  is  said  express- 
ly that  the  Constitution  of  the  United  States 
embraces  all  contracts,  executed  or  executory, 
whether  •between  individuals  or  be-  ['l^J 
tween  a  state  and  individuals;  and  that  a  State 
has  no  more  power  to  impair  an  obligation 
into  which  she  herself  has  entered,  than  to  im- 
pair the  contracts  of  individuals.  The  same 
principle  was  declared  in  Briscoe  t.  Bank  of 
Commonwealth  of  Kentucky,  11  Peters,  257, 
Providence  Bank  v.  Billings.  4  Peters,  514. 

In  The  State  of  New  Jersey  v.  Wilson,  T 
Cranch,  165,  it  was  held  that  a  legislative  act, 
declaring  that  land  which  should  be  purchased 
for  certain  Indians  should  not  thereafter  be 
subject  to  any  tax,  was  a  contract,  and  could 
not  he  rescinded  by  a  suli«eqiient  Legislalurc. 
It  was  held  that  this  privilege  was  annexed  to 
the  land,  and  not  to  the  persons  of  the  Indians, 
and  was  a  contract  in  favor  of  their  vendees. 
It  might  as  well  have  been  said  that  that  priv- 
ilege was  a  gratuity,  as  the  one  which  ia  so 
called  by  the   Supreme   Court   of  Arkansas  in 

The  notes  in  these  cases  were  given  in  May, 
1842.  ,\t  that  time  the  twenty-eighth  section  of 
the  cliartor  stood  unrepealed,  an  act  which  at- 
tempted to  repeal  it  not  being  passed  until  Jan- 
uary, 1845.  It  is  certainly  neither  denied  nor 
deniable,  that,  when  the  notes  were  given,  they 
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wan  pAfable,  kt  ths  option  of  the  debtor,  in 
NotM  of  the  bank.  They  are  expressly  made 
payable  "in  specie  or  its  equivaJent,"  to  show 
that  they  might  be  paid  otherwise  than  in 
specie.  As  the  law  llien  stood,  at  least,  the 
notes  of  the  State  bank  were,  to  our  State  her- 
self, equivalent  to  specie.  It  is  too  well  set- 
tled to  need  argument  or  authority,  that  a  law 
wbicb  authorizes  the  discharge  of  a  contract 
by  the  payment  of  a  smaller  sum,  or  at  a  dif- 
ferent time,  or  in  a  different  manner,  than  the 
erties  have  stipulated,  impairs  the  obligation, 
_  substituting  for  the  contract  of  the  parties 
one  which  they  never  entered  into,  and  to  the 
performance  of  whicfa,  of  course,  they  have 
never  consented.  Uinkley  v.  Marean,  3  Mason, 
SB;  Sturges  v.  Crown inshie Id,  4  Wheat.  122. 

Surely  a  law  which  prevents  the  debtor  froni 
discharging  a  bond  in  the  manner  and  with 
the  funds  with  which  it  could  have  been  dis- 
charged when  made — in  which  it  was  agreed, 
when  it  was  made,  it  might  be  discharged — is 
Toid  for  precisely  the  same  reason.  The  wit 
of  man  can  observe  no  difference. 

It  seems  to  us  that  this  is  a  case  in  which  it 
needs  only  to  apply  to  the  most  trite  and  or- 
dinary principles  of  law  and  honesty.  Fides 
observand^  est,  is  a  maxim  older  than  the  law. 
Upon  its  observance  depend  all  reverence  for 
government,  all  respect  for  authority,  all  con- 
fldence  in  mankind,  all  law,  and  the  whole 
system  of  morals.  II  the  decision  of  the  court 
198*]  below  'is  the  law  of  the  land,  and  a 
true  application  of  the  national  Constitution, 
let  Punica  ftdes  cesse  to  be  a  proverb.  That 
such  a  doctrine  could  be  announced  anyivbere 
among  ns  goes  far  to  prove  thut  America  was 
first  discovered  and  peopled  by  the  Phienicians. 

The  conduct  of  nations  is  governed  by  the 
same  rules  of  morality  and  honesty  that  gov- 
ern Individuals.  The  day  has  gone  by,  at  least 
on  this  continent;,  when  power  can  sanction  and 
justify  iniquity.  Might  no  longer  makes  right. 
Tnanks  to  our  national  Constitution,  a  new 
code  of  nationnl  morality  has  sprung  into  ei- 
istence;  and  it  is  no  longer  possible  for  a  State, 
even  if  she  be  plena  Gde  a  sovereignty,  to  vio- 
late her  solemn  pledgesl  and  make  her  firmest 
faith  as  cheap  as  the  empty  wind. 

One  is  grieved  and  ashamed  to  be  compelled 
to  argue  a  question  like  this  in  the  nineteenth 
century,  and  under  a  free  government.  Per- 
haps it  would  have  been  better  to  say,  with 
Judge  Story,  in  Thorndike  v.  The  United 
States,  2  Mason,  1;  "By  the  statutes  of  the 
United  States,  under  which  treasury  notes  have 
from  time  to  time-  been  issued,  it  is  enacted, 
that  all  such  notes  shall  be  receivable  in  pay- 
ments to  the  United  Slates,  for  duties,  taxes, 
and  sales  of  public  lands,  to  the  full  amount 
of  principal  and  interest  accruing,  due  on  such 
notes.  It  follows,  of  course,  thot  (hey  are  a 
lepil  tender  in  payment  of  debts  of  this  nature 
duo  to  the  Unitpd  States,  and  by  the  very 
tenor  of  the  act  public  officers  are  bound  to  re- 
Mr.  Sebastian,  for  the  defendant  In  error, 
laid  down  the  following  propositions: 

That  the  twenty-eighfh  section  of  the  charter 
was  not  a  contract  within  the  meaning  of  the 
prohibitory  clause  of  the  Constitution  of  the 
United   States. 

That  it  was  simply  a  law,  in  its  just  and 
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legitimate   sense,   and   as    such   repealable   by 
the   legislature  at  any   time. 

The  most  important  question  which  arises, 
and  at  the  very  threshold  of  the  case,  is  wheth- 
er the.  stipulation  of  the  twenty-eighth  section 
of  the  charter  of  the  bank  was  a  contract. 
That  a  law  in  form  may  in  reality  be  a  eon- 
tract,  is  admitted;  that  it  may  partake  of  both 
features  and  perform  both  functions,  is  denied- 
It  must  be  one  or  the  other.  Law  is  a  rule,  not 
compact.  One  is  a  command  of  the  supreioe 
power  and  an  eiercise  of  authority;  the  other 
is  the  agreement  of  the  parties,  and  the  exer- 
cise of  will.  The  one  is  supreme,  because  it 
emanates  from  the  sovereign  power;  the  other 
is  obligatory,  because  of  the  assent  of  the  par- 
ties. The  contracts  of  the  State  *are  [■!•» 
valid,  not  because  they  are  acts  of  the  sover- 
eign power,  in  a  legislative  form,  but  because 
they  are  its  Eompacts  for  a  consideration  with 
others,  as  a  corporate  person.  In  this  last  re- 
spect, the  State  is  not  sovereign;  not  more  than 
she  is  when  a  corporator,  partner,  stockholder, 
or  trustee.  No  doubt,  if  a  state  in  form  of 
law  make  a  grant,  deemed  an  executed  contract, 
she  may  not  resume  it.  If  she  in  the  same 
form  make  a  contract  with  individuals,  when 


the  doctrine  of  this  court  in  Fletcher  *. 
Peck,  6  Cranch,  87,  and  in  New  Jersey  v.  Wil- 
son, 7  Cranch,  164.  These  latter  cases,  how- 
ever, quoted  by  appellants,  have  no  bearing  in 
this  case,  as  they  are  instances  in  which  th» 
contract  was  express,  conveyed  property  rights, 
and  left  no  doubt  from  their  nature  that  they 
were  contracts.  It  is  not  believed  that  this 
court  has  ever  in  this  class  of  cases  gone  be- 
yond the  protection  of  vested  rights  of  prop- 
erty from  resumption.  No  case  has  ever  pushed 
this  doctrine  any  further.  Rights  of  the  char- 
acter just  mentioned  never,  indeed,  needed  the 
protection  of  the  Constitution,  and  most  prob- 
ably never,  in  point  of  fact,  entered  into  the 
intention  of  its  franiers.  They  exist  not  under 
the  Constitution,  but  above  it  and  independent 
of  it.  Still,  t>eyond  this  class,  the  courts  have 
not  construed  laws  to  be  contracts,  except  in 
the  charters  of  private  corporations,  which 
stand  upon  a  dilTereiit  footing,  and  of  which  I 
shall  say  more  hereafter.  The  principle  has 
been  extended  to  its  utmost  tension,  and  can- 
not go  further,  without  an  undue  and  unneces- 
sary realraint  upon  the  rights  of  the  states  in 
the  regulation  of  their  civil  institutioni  and 
policy  adopted  for  their  internal  government. 
Such  was  not  intended,  as  is  admitted  in  Dart- 
mouth College  v.  Woodward.  It  would  be  of 
moat  mischievous  consequence,  if  every  law 
wliich  promised  a  general  benefit  or  advantage, 
which  indicated  a  particular  policy,  or  ventured 
upon  an  untried  experiment,  should  be  deemed 
a  compact  with  the  citizen  to  adhere  to  it  for- 
ever. The  legialotion  of  a  state  would  be  fet- 
tered by  so  many  restraint  s,  that  it  would 
iveoome  a  mere  rej;istcr  of  its  contracts,  rather 
than  a  code  of  its  laws.  It  would  only  be  po- 
tent for  mischief,  nnd  impotent  for  good,  pol- 
ling the  strange  faculty  of  perpetuating  evil. 


,'ithoi: 
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If  expnued  or  necesBftrilj  Implied,  no  con-  in  Charles  Kiver  Bridge  t,  Warren  Bridge,  11 
sidenttiona  aliould  induce  its  violation;  but  Peters,  647.  A  useful  illuBtration  of  the  mb- 
then  the  oppoiite  extreme  should  be  avoided;  chief  from  such  provisions  being  Horded  as 
by  nhich  too  sacred  a  regard  is  paid  to  private  contracta,  and  the  highest  evidence  that  itwus 
Tight,  and  too  little  to  public  neoesaity.  Tliis  Qot  ho  intended,  are  afforded  in  the  very  caaebe- 
prohibition  being  in  derogation  and  restraint  fore  the  court.  The  bank  was  authorized  by 
200*]  *of  the  rlght«  of  legislation  of  the  its  charter  to  iasue  $3,000,000  upon  its  $1,000,- 
Statea  over  subjects  peculiariy  within  tlieiv  000  of  capital.  The  State  revenue  ordinarily 
sphere,  should  be,  it  not  itrictly  construed,  at  amounts  bo  less  than  $100,000  per  annum.  In 
least  warily  watched,  lest  it  go  further  than  the  event  of  a  total  insolvency  of  the  bank  (and 
any  necessity  warrants.  Much  more  so,  when  it  has  nearly  approached  that),  the  revenues  of 
in  this  case  the  prohibition  is  sought  to  be  ex-  the  State  would  have  been  absorbed  for  years, 
tended  to  the  almost  utter  annihilation  of  besides  the  utter  swallowing  np  of  every  trust 
state  sovereignty.  Every  state,  of  necessity,  fund  with  which  the  muni-ficence  of  Congress, 
must  be  left  undisturbed  in  the  exercise  of  had  invested  her.  The  Seminary,  Five  per 
these  powers,  essential  to  its  preservation  and  Cent.,  Salt  Springs,  Goinmon  Schools,  Distribu- 
■afety.  Among  these,  the  chief  one  is  the  power  tion,  and  Internal  Improvement  funds,  all  would 
over  its  finances  and  credit,  of  laying  and  col*  have  been  swept  away;  potent  evidence  that  tbf 
lecting  taxes.  So  essential  is  this,  that  it  is  trust  funds  were  not  meant  by  "debts  due  the 
almost  impossible  to  conceive  of  a  government  State."  I 
without  a  treasury.  Upon  the  full  enjoyment  It  is  difficult  to  conceive  how  any  law.  In  the 
of  this  prerogative  depends  tlie  faithful  per-  administration  of  whidi  the  citizens  may  be 
formance  of  ail  the  functions  which  devolve  up-  interested,  may  not  as  well  be  considered  a 
on  a  state.  Without  it,  how  can  government  be  contract  as  the  twenty-eighth  section  of  the 
established  or  maintained,  its  credit  preserved,  charter.  It  certainly  possesses  the  same  indi- 
its  debts  paid,  its  obligations  discharged,  its  cia  of  contracts.  We  have  but  to  say,  that  the 
laws  administered,  and  its  trusts  performed  t  law  prescribing  a  thing  to  bs  done,  is  a  pledge 
How  impotent  for  self-preservation  is  the  State,  that  It  shall  be  done,  and  the  conversion  is  eom- 
when,  under  the  pressure  of  an  overruling  plete.  Such  is  the  case  with  all  the  laws  for 
ueceHity,  she  resorts  to  every  resource  and  the  administration  of  justice,  the  collection  of 
every  power,  calls  upon  every  arm  and  every  revenues,  and  the  regulation  of  the  internal 
purse,  if  shs  must  stay  the  last  mighty  strug-  police  of  the  State.  In  alt  these,  certain  du- 
gle  tor  existence  until  she  redeems  all  the  is-  ties  are  imposed  upon  the  public  officers  as  the 
sues  of  a  defunct  and  insolvent  bank.  There  agents  of  the  States.  Yet  these  laws  are  sub- 
are  periods  in  the  history  of  every  nation  when  jeet  to  repeal,  and  often  inflict  inconvenience 
laws  and  constitutions  are  inadequat«  and  tee-  and  disappointment.  The  law  in  question  is 
ble  for  their  task,  when  resort  must  be  had  to  but  a  direction  of  the  State  to  the  treasurer, 
that  brief  code,  "Salus  republicee,  suprema  eat  prescribing  the  character  of  funds  which  he 
lex."  It  Is  the  law  of  necessity.  Constitu-  may  receive  for  her  revenues;  and  it  would  be 
tions  are  built  upon  It.  They  may  suspend,  strange,  indeed,  if  any  such  law  was  not, 
but  can  never  subvert  It.  What  State  has  never  from  its  very  nature,  repealable.  In  one 
found  a  period  when  she  did  not  resort  to  itr  sense,  the  twenty-eighth  section  was  no  part  of 
What  nation  that  has  not  found  the  preserva-  the  charter;  it  found  a  place  among  the  en- 
tion  of  faith  Inconsistent  with  its  necessities  r  actments  which  constituted  the  law  of  the  eor- 
In  plainer  terms.  What  nation  has  not  sus-  poration.  It  formed  no  part  of  the  law  of  its 
pended  or  repudiated  her  obligations T  And  being;  it  was  a  part  of  the  fiscal  regulations 
where  are  the  countless  millions  of  Continental  and  revenue  laws  of  the  state,  and  as  such 
money,  which  the  necessities  of  the  Ili:volution  might  well  be  altered,  modifiedL  or  altogether 
forced  into  circulation,  and  which  the  pov-  repealed,  whenever  the  public  good  required  it. 
erty  of  Its  exchequer  has  quietly  buried  in  ob-  It  contained  no  pledge  to  the  bank;  that  was 
livionT  Hay  not  a-nation  legitimate  its  own  a  public  corporation  in  which  the  state  was 
bankruptcy,  as  well  as  that  of  the  citiient  sole  proprietor,  and  atone  interested.  It  was 
When  the  prohibition  of  the  Constitution  Is  """*  **  '^^^  government  of  the  bank,  for  they 
to  be  extended  in  rratraint  of  a  necessary  and  '^^  public  oHicers  of  a  public  "civil  institu- 
essential  power  of  state  sovereignty — the  con-  ^on,"  employed  in  the  administration  of  the 
trol  of  its  revenue  and  the  performance  of  its  government,  who  might,  with  the  corporation 
trusts— it  may  be  justly  expected  that  it  should  which  they  governpd,  have  been  instantly,  at 
be  to  protect  a  clear  and  an  undoubted  right  *"?  moment,  annihilated  by  a  total  repeal, 
from  violation.  These  principles  were  asserted  "  conferred  no  immunity,  franchise,  or  ['202 
in  a  most  forcible  manner  by  the  Chief  Justice  F'/'lege.  It  contained  no  pledge  to  the  bond 
in  an  analogous  case  of  Providence  Bank  v.  holdors  who  advanced  the  capital  of  the  bank. 
Billing,  and  Putnam,  4  Peters  614.     Speaking  ^'  ^  *''™'  *''«  "fventeenth  section  of  the  char- 

of  thTuxing  power,  he  says:     "As  the  whole  ?,',?7/''!2' /"'/  ^P'f^"  °J  '^'  '"'^^  "/    ^" 

..    ™  '.   .        .    .  .  '      ...        ...        ,.  state    for    the    principal   and    interest   of   the 

community  .»  interesUd  in  retaining  it  undi-  ,^   j^al  alone.     As  to  the  holder  of  the  notes, 

minished,  that  community  has  a  right  to  insist  jj   ^.^^   the   pledge   which   every   taw   contains, 

that    ito   abandonment   ought   not   to   be   pre-  that  it  will  be  executed  while  in  force  and  no 

sumed  in  a  case  in  which  the  deliberate  purpose  longer.    That  the  provision  thus  enacted  formed 

of  the  State  to  abandon  it  does  not  appear."  a,    contingent    and    auxiliary  consideration,  in 

aol"]     The 'power  of  collecting  taxes  and  pre-  giving  currency  and  value  to  the  notes  of  the 

scribing  the  manner  in  which  they  may  be  paid,  bank,  may  be   true.     That  it   was   the  object 

ia  a  most  essential  part  of  the  taxing  power,  and  aim  of  the  law,  is  not  to  be  believed.     It 

These  principles  were  again  distinctly  approved  facilitated  the  collectioB  and  disbursement  of 
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the  pnblic  revenue,  while  the  bank  remained  tbe 
lisGal  af^nt  and  depository  of  tlie  State.  Had 
the  bank  been  without  a  cash  capital,  it  might 
be  presumed  that  the  State  hj  this  means 
sought  to  lend  credit  to  its  notes,  and  then 
thef  vould  have  been  within  the  meaning,  if 
not  the  spirit,  of  "bills  of  credit."  Tliey  de- 
rived tlieir  legal  and  permanent  value  from 
their  being  the  bills  of  a  apecis-paying  bank, 
with  a  cash  capital,  resources,  and  property  of 
its  own,  amenable  in  court,  and  tangible  to 
an  execution.  The  Constitution  only  author- 
ized the  General  AsHembly  to  pledge  "the  faith 
of  the  State  to  raise  the  funds  necessary  to 
parry  inin  operation  the  bank."  This  was  done. 
Nothing  bpyond  this  was  eitlier  done  or  intend- 
ed to  be  done.  It  might  with  equal  truth  be 
iisserted,  tliat  other  provisions  of  the  charter, 
which  gave  to  the  notes  of  the  bank  a  contin- 
gtut  value,  were  also  contracts  with  tbe  note 
holder,  such  as  the  deposit  of  the  various  trust 
funds  of  the  State,  the  revenues  of  the  State, 
the  Internal  Improvement  fund  afterwards  ac- 
quired by  the  State,  the  duration  of  the  char- 
ter, the  franchises,  powers  and  privileges  of  the 
bank.  These  were  all  contingent  and  remote 
auxiliaries,  which  lent  additional  confidence  to 
the  public  in  the  resources  of  the  bank.  Yet 
it  ie  not  denied  that  tbey  were  not  contracts. 
These  provisions  were  all  subsequently  repealed 
without  question.  But  for  the  Act  of  1S45.  the 
revenues  of  the  State  would  to  this  day  have 
been  collected,  and  the  whole  of  the  public  cred- 
itors paid,  as  for  years  previously  they  had 
been,  in  the  depreciated  notes  of  this  institu- 

Again,  this  section  bad  all  the  indicia  of  a 
law,  none  of  a  contract.     Law.  according  io  the 
most  comprehensive  and  intelligible  defioitioQ, 
"is  a  rule  of  civil  action,  prescribed  by  the  su- 
preme power  of  a  State,  commanding  what  is 
right,  and  prohibiting  what  is  wrong;"  or,  ac- 
cording  to   a   deBnition   less    technical,   "com- 
manding what  slisll  be  done,  and  prohibiting 
what  sliall  not  be  done."    It  is  a  command  from 
a  superior  to  an  inferior,  to  do  or  not  to  do. 
When   addressed   to   the   citizens   at   large,   it 
forms   the   civil   jurisprudence    of   a    country; 
203*]    "when  it  is  directed  to  the  public  of- 
ficers of  the  State,  it  forms  its  public  and  po- 
litical law.     All  laws  creating  public,  munici- 
pal, or  political  corporations,  are  of  this  class, 
over  which  the  legislative  power  of  a  state  is 
not  restrained  by  the  Constitution.    They,  from 
their  nature,  must  be  rcpealable,  without  any 
other   limitation   than   that   property   held   by 
such  corporations  shall  be  still  secured  for  the 
use  ol  those  for  whom,  and  at  whose  expense, 
ft   has   been   acquired.     Dartmouth   College   v. 
Woodward,  4  Wheat.   518.     "The   character  of 
civil  institutions  does  not  grow  out  of  their 
corporation,  but  out  of  the  manner  in  which  they 
are  formed,  and  the  objects  for  which  they 
created.      The    right   to   change    them    is 
founded   on   their  being   incorporated,   but 
their  being  the  instruments  of  ^onTnment,  i 
ated  for  its  purposes."    "The  same  institutji 
though   not  incorporated,  would   be  public 
stitiitions.   and   of   course   controllable   by   the 
Legislature."     Ibid.  638. 

The  distinction  between  public  and  private 
corporation-!  was  thus  defined;  "If  a  charter 
be  a  mere  grant  ol  political  power;  if  it  cj 
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a  civil  institution,  to  be  employed  in  the  ad- 
ministration of  the  government;  or  if  the  funds 
be  public  property  alone,  and  the  government 
alone  be  interested  in  the  management  of  them, 
the  legislative  power  over  them  is  not  re- 
strained by  the  Constitution."  It  thus  pos- 
sessed all  the  features  of  a  law.  The  whole 
charter  was  but  law.  On  the  contrary,  this  pro- 
vision contained  no  portion  of  a  contract.  Law 
only  becomes  compact  when  It  requires  and  ob- 
tains the  assent  of  the  other  parties  to  it.  It 
has  been  shown  that  the  only  legal  value  of  the 
notes  of  the  bank  was  as  obligations  of  the 
bank.  The  quality  which  they  possessed  from 
being  receivable  at  the  State  treasury  waa  inci- 
dental, and,  like  a  legal  quality  or  privil«e 
imparted  to  any  other  estate  or  property,  coiud 
be  withdrawn  at  the  pleasure  of  the  State.  Aa 
obligations  of  the  bank,  they  could  not  be 
reached  by  a  legislative  repeal  of  the  charter. 


This  case  is  before  us  on  a  writ  of  error  to 
the  Supreme  Court  of  Arkansas. 

An  action  was  brought  by  the  State  of  Ar- 
kansas in  the  Pulaski  Circuit  Court,  against 
the  plaintiff  in  error,  and  his  sureties,  Chester 
Ashfey  and  others,  upon  his  official  bond  as 
late  Treasurer  of  State,  for  the  recovery  of  a 
certain  sum  of  money  alleged  to  have  been  re- 
ceived by  him,  as  treasurer,  between  the  27Ui 
day  of  October,  1S36,  and  the  26th  day  of  De- 
cember, 1838.  And  a  judgment  was  recovered 
against  him  and  his  securities,  on  the  13th  of 
June,    1845,   for   $3,359.22   *and   costs.    [*S04 


iff  tendered  to  the  defendant  i 
prosecuted  the  suit  aa  Attorney-General,  the 
full  amount  of  the  judgment,  interest,  and, 
costs,  in  the  notes  of  the  Bank  of  the  State  of 
Arkansas,  which  were  refused. 

The  above  facts  being  stated  in  a  petition  to 
the  Supreme  Court  of  Arkansas  on  the  2Sth  of 
February,  1847,  an  alternative  mandamus  wb» 
issued  to  Trapnall,  the  defendant  in  error,  t» 
receive  the  bank  notes  in  satisfaction  of  the 
judgment,  or  show  cause  why  he  shall  refuse 
to  do  so. 

On  the  return  of  the  mftndamus,  the  defend' 
ant  admitted  the  judgment  and  tender  of  tho 
notes;  but  alleged  thtft  he  was  not  authorized 
to  receive  them  in  satisfaction  of  the  judgment, 
because  the  twenty-eighth  section  of  the  bank 
charter,  under  which  alone  the  plaintiff  could 
claim  a  right  so  to  satisfy  the  judgment,  wa* 
repealed  by  an  Act  of  the  Legislature,  approTcd 
January  10th,  1845. 

It  was  agreed  by  the  parties,  that  the  record 
of  the  judgment  should  be  made  a  part  o(  tbs 
proceeding;  that  the  defendant  was  the  proper 
officer  by  law  to  receive  satisfaction  of  th0 
judpment;  that  the  notes  tendered  were  iasueA 
by  the  bank  prior  to  the  year  IS40.  and  tha^ 
down  to  the  .vear  1845  the  notes  of  the  banic 
were  received  and  paid  out  by  the  State,  in  di»— 
charge  of  all  public  dues;  that  the  bank  cov 
tinuea  to  exist  with  all  its  corporate  functionA- 

The  court  were  of  opinion  that  the  re- 
turn of  tne  defendant  showed  a  suHicient  cau^>* 
for  a  refusal  to  obey  the  mandate  of  the  wri«r 
and  gave  judgment  accordingly. 

Honard  &•• 
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The  twenty-eighth  section  of  the  bank 
eluHer,  irhich  wob  repealed  b;  the  Act  of 
1845,  provided  "that  the  bills  and  notes  of 
«ud  iiUtitntioB  ahall  be  received  in  all  pay- 
ments of  debts  due  to  the  State  of  ArkansaB." 
And  the  question  raised  far  consideration  and 
decision  ii,  whether  the  repeal  of  this  sectinn 
brings  the  ease  within  the  Constitution  of  the 
United  States,  which  prohibits  a  state  from 
imrairing  the  obUgations  of  a  contract. 

The  bank  charter  was  passed  on  the  2d  of 
November,  1836,  "with  a  capital  of  one  mjltioa 
at  dollars,  to  be  raised  by  a  sale  of  the  bonds 
ol  the  State,  loans,  or  negotiations,  together 
with  anch  other  funds  aa  may  npw  or  hereafter 
belong  to,  or  be  placed  under  the  control  and 
direction  of  the  state";  the  principal  bank  to 
tn  located  at  the  city  of  Little  Rock,  and  Its 
WDcems  to  be  conducted  by  a  president  and 
twelre  directors,  to  be  appointed  by  a  joint 
Tc4c  of  the  General  Assembly.  Branches  wcn.> 
required  to  be  established,  the  presidents  and 
lirectoiB  whereof  were  to  be  elected  in  the  same 

JOS*]  "The  president  and  directors  were  to 
We  a  eoninion  seal,  were  authorized  to  deal 
is  ballioa,  ^Id,  silver,  etc.,  purchase  real 
pnnerty,  erect  buildings,  etc.,  issue  notes. 
Due  loans  at  eight  per  cent,  on  indorsed 
piper,  or  on  mort^ges,  within  the  State;  a 
pneral  board  was  constituted,  who  were  to 
iuk«  report  of  the  condition  of  the  bank  an- 
mally,  to  the  L^slature,  and  perform  other 
IntiM;  and  any  debtor  to  the  bank,  "as  maker 
or  udorser  of  any  note,  bill,  or  bond,  expressly 
Ude  negotiable  and  payable  at  the  bank,  who 
ddtja  payment,"  should  have  a  iudgrnent 
ntered  against  him  on  *  notice  of  thirty  days. 
Some  donbt  has  been  suggested,  whether  tlie 
utci  of  this  bank  were  not  bills  of  credit  with- 
il  the  prohibition  of  the  Constitution.  We 
Uiiiik  they  cannot  be  to  held,  consistently  with 
Uk  view  taken  by  this  court  in  the  case  of 
BriKOe  V.  The  Bank  of  the  Commonwealth  of 
■tratncky,  11  Peters,  311.  It  was  there  said, 
Oai,  "to  constitute  a  bill  of  credit  within  the 
Cflulitution,  it  must  be  issued  by  a  state,  on 
(be  faith  of  the  state,  and  be  designed  to  circu- 
l*te  as  money.  It  must  be  a  paper  which  cir- 
nhtes  on  the  credit  of  the  state,  and  is  so  re- 
«ri>ed  and   used  in   the   ordinary  business  of 

life." 

Tbe  bills  of  this  bank  are  not' made  payable 
by  tbe  State.  A  capital  is  provided  for  their 
nttanption,  and  the  general  management  of 
tiK  bank,  under  the  charter,  is  committed  to 
the  president  and  directors,  as  in  ordinary 
buikiog  associations.  They  may  in  a  summary 
Unner  obtain  Judgments  against  their  debtors. 
^i  although  the  directors  are  not  expressly 
Ude  liable  to  be  sued,  yet  it  is  not  doubted 
tbej  may  be  held  legally  responsible  for  an 
slnse  of  the  trust  confided  to  them. 

The  entire  stock  of  the  bank  is  owned  by  the 

State.    It  furnished  the  capital  and   receives 

the  profits.     And,   in   addition   to   the   credit 

pren  to  the  notea  of  the  bank  by  the  capital 

prorided,  the  State  declares  in  the  charter,  they 

"h»n  be  received  in  all  payments  of  debts  due 

to  it.   Is  this  a  con  tract  T    A  contract  is  defined 

teb«  an  agreeraent  between  competent  persons, 

;        i»  to  or  not  to  do  a  certain  thing.    The  under- 

l        taking  on  the  part  of  the  State  ij,  to  receive 
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tbe  notes  of  the  bank  In  payment  from  its 
debtors.  This  comes  within  the  definition  of  a 
contract.  It  is  a  contract  founded  upon  a 
good  and  valuable  consideration;  a  considera- 
tion beneficial  to  the  State,  as  its  profits  are  in- 
creased by  sustaining  the  credit,  and  conse- 
quently extending  the  circulation,  of  the  paper 
of  the  bank. 

With  whom  was  this  contract  made!  We 
answer,  with  the  holders  of  the  paper  ol  the 
bank.  The  notes  are  made  payable  to  bearer; 
consequently  every  bona  fide  holder  has  a  right, 
under  the  twenty-eighth  section,  to  pay  to  the 
State  any  debt  he  may  owe  it,  in  the  paper  of 
the  bank.  It  is  a  continuing  'guaranty  [*20< 
by  the  State,  that  the  notes  shall  be  so  re- 
ceived. Such  a  contract  would  be  binding  on 
an  individual,  and  it  is  not  less  so  on  a  State. 

That  the  State  had  the  right  to  repeat  the 
above  section  may  be  admitted.  And  the 
emissions  of  the  bank  subsequently  are  with- 
out the  guaranty.  But  the  notes  in  circula- 
tion at  the  time  of  the  repeal  are  not  affected 
by  it.  The  holder  may  still  cl.iim  the  right, 
by  the  force  of  the  contract,  to  discharge  any 
debt  he  may  owe  to  the  State  in  the  notes  thus 
issued. 

It  is  argued  that  there  could  have  been  vio- 
lated or  impaired  no  contract  with  the  plaintiff 
in  error,  as  it  does  not  appear  he  had  the  notes 
tendered  by  liim  in  his  possession  at  the  time 
the  twenty -eighth  section  was  repealed. 

It  is  admitted  that  he  had  the  notes  in  his 
possession  at  the  time  he  made  the  tender,  and 
that  they  were  issued  by  the  bank  before  the 
repeal  of  the  section;  and  nothing  more  than 
this  could  be  required. 

The  guaranty  of  the  State  that  the  notes  of 
the  bank  should  be  received  in  discharge  of  pub- 
lic dues,  embraced  all  the  bills  issued  by  it; 
the  repeal  of  the  guaranty  was  intended,  no 
doubt,  to  exclude  all  the  notes  of  the  bank 
then  in  circulation.  Until  the  repeal  of  the 
twenty -eighth  section,  the  State  continued  to 
receive  and  pay  out  these  notes.  Up  to  that 
time,  no  one  doubted  the  obligation  of  the 
State  to  receive  them.  The  hiw  was  absolute 
and  imperative  on  the  officers  ot  the  State. 
The  holder  of  the  paper  claimed  the  benefit  oi 
this  obligation,  and  it  is  supposed  his  right 
could  nevor  have  been  questioned.  The  notes 
wore  payable  to  bearer,  and  the  bearer  was  the 
only  person  who  had  a  right  to  demand  pay- 
ment of  the  bank,  or  to  pay  them  into  the 
State  treasury  in  discharge  of  a  debt.  The 
guaranty  included  all  the  notes  of  the  bank  in 
circulation  as  clearly  as  if  on  the  face  of  every 
note  the  words  had  been  engraved,  "This  note 
sliall  be  received  by  the  State  in  paj-ment  of 
debts."  And  that  the  Legislature  could  not 
withdraw  this  obligation  from  the  notes  in  cir- 
culation at  the  time  the  guaranty  was  repealed. 
is  a  position  which  can  require  no  argument 
Anyone  had  a  right  to  receive  them,  and  to 
test  the  constitutionality  of  the  repeal. 

Suppose  a  State  Leginlature  should  pass  a 
law  authorising  the  drawers  of  promissory 
notes,  payable  to  bearer,  to  discharge  the  same 
by  the  payment  of  produce.  Would  such  a  law 
BlTect  the  rights  of  the  bearer?  The  contract 
would  stand,  and  the  law  would  be  declared 
void.  A  standing  guaranty  by  a  mercantile 
house,  to  receive  in   payment  of  ita  debts  all 
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notPB  drawn  by  a,  certftfn  other  house,  ia  valid, 
on  the  ground  thftt  the  notes  were  tskun  on  th^' 
207*]  credit  of  auch  guaranty.  It  may  'be  ter- 
minated by  a  notice;  but  when  so  ter- 
minated, are  not  all  the  notes  good  against  thr* 
guarantors,  which  were  executed  and  circu- 
ited prior  to  the  noticeT  Who  could  commend 
the  justice  of  guarantors,  who  should  endeavor 
to  avoid  responsibility,  on  so  clear  a  principlet 
Louisville' Man.  Co.  v.  Welch,  post,  461. 

A  state  can  no  more  impair,  by  legislation, 
the  obligation  of  its  own  contracts,  than  it  can 
impair  the  <AIigatioQ  of'  the  contracts  of  indi- 
viduala.  We  naturally  look  to  tlie  action  of  a 
sovereign  state,  to  be  characterized  by  a  more 
scrupulous  regard  to  Justice,  and  a  higher  mor- 
ality, than  belong  to  the  ordinary  transactions 
of  individuals.  The  obligation  of  the  State  ot 
Arkansas  to  receive  the  notes  ot  the  bank,  in 
payment  of  its  debts,  is  much  stronger  than  in 
the  above  case  of  individual  guaranty. 

The  bank  belonged  to  the  State,  and  it  real- 
ised the  profits  of  its  operations.  It  was  con- 
dacted  by  the  agents  of  the  State,  under  the 
supervision  of  the  Legislature,  By  the  guar- 
anty, the  notes  of  the  bank,  for  the  payment  of 
debts  to  the  State,  were  equal  to  gold  and  sil- 
ver. This,  to  some  extent,  sustained  their  cred- 
it, and  gave  them  currency.  Loans  were  made 
by  the  bank  on  satisfactory  security.  The 
deUa  of  the  bank,  or  a  large  proportion  of 
them,  may  fairly  be  presumed  to  have  been  col- 
lected. But  the  means  of  the  hank,  thus  under 
the  control  of  the  state,  became  exhausted. 
Whether  this  was  the  result  of  withdrawing 
the  capital  from  the  bank,  by  the  State,  does 
not  appear  upon  the  record.  We  only  know 
tlie  fact,  that  its  funds  have  disappeared,  leav- 
ing, it  is  said,  a  large  amount  of  its  paper, 
issued  before  the  repeal  of  the  guaranty,  worth- 
less, in  the  hands  of  the  citizens  of  the  State, 

The  obligation  of  the  State  to  receive  the?c 
notes  is  denied,  on  the  ground  that  the  twenty- 
eighth  section  was  a  general  provision,  liable 
to  be  repeated,  at  any  time,  by  the  Legislature. 
And  it  is  compared  to  a  gpnoral  provision  to 
receive,  for  public  dues,  the  paper  of  banks 
generally,  unconnected  with  the  State.  There 
is  no  analogy  in  the  two  cases-  One  is  a  ques- 
tion of  public  policy,  influenced  by  considera- 
tions of  general  convenience  which  everyone 
knows  may  be  changed  at  the  discretion  of  the 
Legislature.  But  the  other  arises  out  of  a  con- 
tract incorporated  into  the  charter  imposing  an 
obligation  on  the  State  to  receive,  in  payment 
of  all  debts  due  to  it,  the  paper  of  a  bank  owned 
by  the  State,  and  whose  notes  are  circulated 
for  its  benefit.  The  power  of  the  Legislature 
to  repeal  the  section,  the  stock  of  the  bank  be- 
ing owned  by  the  State,  is  not  controverted; 
hut  that  act  cannot  aiTect  the  notes  in  circula- 
tion at  the  time  of  the  repeal. 

It  is  objected,  that  this  view  trenches  upon 
the  sovereignty  of  the  State,  in  the  exercise  of 
its  taxing  power  and  in  the  regulation  of  its 
208"]  currency.  'We  are  not  aware  that  a 
State  has  power  over  the  currency  farther  than 
the  right  to  establish  banks,  to  regulate  or  pro- 
hibit the  circulation,  within  the  State,  of  for- 
eign notes,  and  to  determine  in  what  the  public 
dues  shall  be  paid. 

It  is  a  principle  controverted  by  no  one.  that, 
on  general  questions  of  poller,  one  Legislature 
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cannot  bind  those  which  shall  succeed  it;  but 
it  is  equally  true  and  undoubted,  that  a  L^is- 
lature  may  make  a  contract  which  shall  bind 
those  that  shall  come  after  it. 

Tlie  notes  of  the  bank  in  circulation  «t  the 
repeal  of  the  twenty-eighth  section,  if  made  re- 
ceivable by  tbe  State  in  discharge  of  publio 
dues,  may  so  far  resuscitate  them,  as  that,  in 
the  course  of  time,  they  will  Snd  their  way  into 
the  treasury  of  the  State,  where  in  justice  and 
by  contract  they  belong.  It  is  presumed  there 
will  be  no  complaint,  as  their  will  be  no  ground 
for  any,  by  tbe  citizens  of  the  State,  if  these 
notes,  now  dead  and  worthless,  should  be  so  far 
revived  as  to  c^ch  their  appropriate  destina- 
tion. And  if,  as  a  consequence,  some  increass 
of  taxation  should  be  required  by  tbe  State,  it 
will  be  nothing  more  than  is  common  to  all 
other  states  tlmt  perform  their  contracts.  It 
would  be  a  most  unwise  policy  for  a.  state  to 
improve  its  currency  through  a  violation  of  its 
contracts.  In  such  a  course,  the  loss  of  the 
State  would  be  incomparably  greater  than  its 
gain.  Any  argument  in  commendation  of  such 
an  action  by  a  state  cannot  be  otherwise  con- 
sidered than  as  exceedingly  infelicitous  and  un- 

If  these  notes  be  receivable  in  payment  of 
public  dues  by  the  State,  having  been  in  circu- 
lation at  the  time  of  the  repeal  of  the  above 
section,  as  we  think  they  clearly  are,  no  doubt 
can  exist  as  to  the  sulficiency  ot  the  tender. 
The  law  of  tender  which  avoids  future  interest 
and  costs,  has  no  application  in  this  case.  The 
right  to  make  payment  to  the  State  in  this  pa- 
per arises  out  of  a  continuing  contract,  which 
is  limited  in  time  by  the  circulation  ot  the 
notes  to  be  received.  They  may  be  offered  in 
payment  of  debts  due  to  the  State,  in  its  own 
right,  before  or  after  judgment,  and  without 
regard  to  the  cause  of  indebtment. 

Whatever  may  be  the  demerits  of  the  plain- 
titr  in  error,  they  do  not  affect  the  nature  and 
extent  of  the  obligation  of  the  State.  And  that 
obligation  cannot  be  withdrawn  from  this  pa- 
per. Into  whosesoever  hands  it  shall  come,  it 
carries  with  it  the  pledge  of  the  State  to  receive 
it  in  payment  of  its  debts.  In  this  case  the 
payment  Is  made  by  the  securities  of  Wood- 
ruff, and  exacted  by  the  State,  to  whose  organ- 
ization and  management  of  the  bank  may  be 
attributed  its  insolvi>ncy.  In  procuring  the 
notes  of  tbe  bank,  these  securities  bad  a  right 
to  rely,  and  'no  doubt  did  rely,  upon  the  [*SOt 
guaranty  of  the  State  to  receive  them  in  pay- 
ment of  debts. 

In  sustaining  tbe  application  for  a  manda- 
mus, the  Supreme  Court  of  the  State  exercised 
jurisdiction  in  the  case.  To  that  court  ex- 
clusively belongs  the  question  of  its  own  juris- 
diction. For  the  reasons  stated,  the  judgment 
of  the  Supreme  Court  is  reversed,  and  the  cause 
is  rem Rn 'led  for  further  proceedings  to  that 
court,  as  it  may  have  jurisdiction,  in  conformi- 
ty to  the  opinion  of  this  court. 

Messrs.  Justices  Catron,  Daniel,  Nelson,  and 
Grier  dissented. 

Mr.  Justice   Giiet: 

With  all  respect  tor  my  brethren,  I  feel  eo»- 
strained  to  exprens  my  entire  dissent  from  th» 
opinion  of  the  majority  of  the  court,  which  ba^ 
iust  been  delivered. 
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Tb»n  it  iw  portion  of  the  power  uid  juris- 
diction eiHumittad  to  this  court  which  demanda 
so  mneh  caution  in  its  exercise  bb  that  of  de- 
claring the  le^iUtion  of  a  state  to  be  null  and 
void,  because  it  comes  in  conflict  with  the  Con- 
stitution of  the  United  States,     And  more  es- 
pecially should  this  be  the  case  where  one  of 
the   States    of   this   Union   is    really    (though 
not  nominally)  the  true  party  defendant,  and  is 
charged,  not  merely  with  legislation  iojurjously 
impairing  contracts  between  her  citizens,  but 
with  a  direct  and  dishonest  repudiation  at  her 
own  BDlemn  cAligations.    Such  is  the  chargp  on 
which  the  State  and  people  of  Arkansas  have 
been  publicly  airaignea  before  this  court.     But 
it  ii  one  1  am  unwilling  to  indorse  or  believe, 
without  other  evidence  than  the  record  before 
v^  eontaina.     When  a  state  is  charged  with  a 
repudiation  of  her  contracts,  the  party  making 
it  is  hound  to  show,  beyond  dispute,  that  the 
■tate  has  m«de  a  contract;  when,  where,  how, 
tod  with  whom;  and  not  leave  it  to  surmise, 
•tnined  inference*,  or  fanciful  construction,  as 
t»  Um  nature  of  tlie  obligation,  or  the  parties 

to  it 

Assuming  the  State  of  Arkansas  to  be,  for  the 
purposes  of  this  case,  a  private  corporation, 
or  u  individual,  and  bound  by  the  same  prin- 
ciples of  law  and  equity  which  affect  other  per- 
■ou  in  their  intercourse  with  the  world,  let  us 
taiaint  whether  William  E.  Woodruff,  the 
pkintiff  below  and  in  error,  has  shown  a  con- 
tract which  entitled  him  to  the  remedy  sought, 
in  the  Supreme  Court  of  Arkansas,  and  which 
*t  ue  now  called  on  to  afford  him.  Tlie  rec- 
uti  ihows  that  his  bond  was  given  to  the  State 
«(ArkaDsas  on  the  27th  of  October,  IS3(t,  before 
Ibe  act  was  passed  which  incorporated  the  Bank 
«f  the  State  of  Arkansas.  His  contract,  as  it 
111']  appears  on  the  face  of  his  bond,  is  'to 
pt7  1300,000,  "lawful  money  of  the  United 
States,"  subject  to  a  condition  which  is  for- 
Wt«d.  Be  was  '.rcasurer  of  the  State,  and  be- 
tween the  date  of  his  bond  and  the  21st  of  De- 
etrnber,  IS33,  he  received  large  siiiiis  of  money, 
nd  among  others,  the  sum  of  $-^86.757 .49,  in 
(hafts  from  the  Secretary  of  the  Treasury  of 
lb  United  States.  Of  these  moneys  a  balance 
nnained  in  his  hands,  which  he  refused  to  pay 
"ft,  and  a  suit  was  brought  on  his  bond  in 
IMO;  and  on  the  23d  of  January,  1B47,  final 
]*igDient  was  recovered  for  the  aum  of  $,1,^59 
ud  costs;  and  an  execution  having  issued  for 
•In  same,  Woodruff,  for  the  first  time,  in  Feb- 
nary,  1847,  tendered  to  the  Attorney  of  the 
SUte,  not  lawful  money  of  the  United  States, 
"liich  he  had  contracted  to  pay,  and  for  which 
jvdgment  was  given  against  him,  but  notes  of 
tie  Slate  Bank  of  Arkansas,  then  and  now  in- 
Mlnnt,  and  the  notes  almost  worthless.  Wood- 
raff  then  petitioned  the  Supreme  Court  for  a 
■UDdamus  to  compel  the  Attorney  of  the  State 
t*  receive  these  worthless  notes,  in  place  of  the 
"soney  he  had  contracted  to  pay,  and  which  he 
*»■  condemned  bj  the  judgment  of  the  court  to 
W;  ind  because  of  the  refusal  of  the  Supreme 
Court  ol  Arkansas  to  issue  a  peremptory  man- 
damus, he  has  appealed  to  this  court  to  compel 
them  on  the  ground  that  the  law  of  the  State 
which  forbade  its  officers  to  receive  payment 
?•*"«•. »-'«l  *ebU  in  anything  but  specie  or  par 
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incorporating  the  banV,  directed  that  the  bills 

and  notes  of  the  bank  should  "be  received  in 
all  payments  of  debts  due  to  the  State  of  Ar- 
kansas." But  another  statute,  passed  in  184S. 
enacted,  that  "from  and  after  the  4th  of  March, 
1845,  nothing  shall  he  received  in  payment  of 
taxes  or  revenue  due  the  State,  but  par  funds 
or  treasury  warrants  of  the  State." 

Now,  for  seven  years  and  upwards  after  the 
default  of  the  plaintiff  in  paying  over  money 
which  he  had  received,  he  was  permitted  to  pay 
in  notes  of  this  hank,  but  in  all  this  time  he 
made  no  tender  of  payment  in  such  notes. 
When  sued  on  his  bond,  he  makes  no  tender  of 
notes,  pleads  no  setoff,  but,  after  judgment  of 
the  court  that  he  shall  pay  money,  he  claims  a 
right  to  satisfy  the  e.iecution  by  handling  over 
that  which  is  not  money.  If  this'  claim  be  not 
just,  it  has  at  least  the  merit  of  novelty,  as  it 
is  certainly  without  precedent,  either  in  the 
courts  of  England  or  America. 

Let  us  assume,  for  ar^ment's  sake,  that 
every  enactment  of  the  Legislature  of  Arkansas 
is  in  the  nature  of  a  contract  or  promise  with 
some  person,  and  cannot  be  repealed,  and  that 
the  State  had  guarantied  or  indorsed  every 
note  issued  by  the  bank,  or,  what  will  make  the 
ease  stronger  for  the  plaintiff,  that  his  bond 
was  made  payable  in  the  notes  of  the  State 
Bank  'of  Arkansas.  Is  he  entitled  to  the  [•211 
extraordinary  process  now  demanded,  or  had  he 
a  right  to  aile^e  such  contract  on  the  part  of 
the  State  at  tbis  stage  of  the  proceedings?  If 
he  had  not,  and  the  court  below  were  right  in 
refusing  to  isEiue  the  mandamus,  whether  the 
Act  of  1845  wa.1  void  or  valid,  he  has  no  right 
to  call  upon  this  court  to  reverse  their  judg- 
ment, because  they  may  have  given  a  wrong 
reasou  tor  it,  and  unnecessarily  passed  their 
opinion  on  the  validity  of  an  act  which  did 
not  affect  the  plaintiff's  case,  or  deprive  him 
of  any  right. 

If  a  creditor  gives  public  notice  to  his  debt- 
ors that  he  will  accept,  in  payment  of  his  debts, 
wheat,  tobacco,  or  Arkansas  notes,  and  bis 
dc^btor  for  a  course  of  seven  years  refuses  or 
neglects  to  accept  of  the  offer,  and  tender  pay- 
ment in  such  articles,  and  is  afterwards  sued 
upon  his  bond  or  note;  and  even  after  suit 
brought  makes  no  such  tender,  or  pleads  his 
readiness  to  pay  in  such  article:^,  and  judgment 
is  obtained  against  iiim  on  his  bond  for  money 
due;  can  he  afterwards  ask  the  court  to  allow 
him  to  tender  payment  in  anything  else  than 
money,  or  have  a  rule  on  the  plaintiff's  attor- 
ney or  a  mandamus,  to  compel  him  to  accept 
notes  of  a  broken  hank,  or  other  specific  arti- 
cles, in  payment  of  an  execution  issued  on  the 
judgment?  Again,  if  the  obligation  sued  upon 
is  jmyable  in  s]iecific  articles,  and  no  tender  of 
them  is  made  hifi^c  suit  brought,  or  plea  that 
the  defendant  is  ri>ady  and  willing  to  pay  ac- 
cording to  contract,  and  the  court  give  judg- 
ment against  the  debtor  for  a  certain  sum  of 
money,  as  damH?t-s  for  his  breach  of  his  con- 
tract, Ciin  he  afterwards  compel  the  sheriff  or 
the  plainliir's  attorney  to  accept  specitic  arti- 
cles in  satisfaction  of  a  judgment  and  execu- 
tion for  money!  And  again,  if  a  defendant  hold 
notes  drawn  or  indorsed  or  guarantied  by  the 
plaintil)'.  be  may  plead  them  as  a  setoff,  and 
obtain  judgment  in  his  favor.  But  if  be  enler 
□o  such   plea  or  demand   no  such  set-off,   iind 
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juilfrment  ts  entered  agslnat  him  for  the  money 
due,  can  he  purchase  the  plaintiff's  notes  after 
judgment,  and  ask  the  eourt  to  compel  the 
plaintiff's  attorney  to  accept  them  in  paj-menti 
It  does  not  appear,  nor  have  the  learned  coun- 
sel asserted,  that  eucb  is  the  peculiar  law  of 
Artuinsaa,  and  it  certain!;  is  not  the  law  any- 
where else. 

When  suit  is  hrought  on  a  contract,  it  he- 
comes  merged  in  the  judgment;  if  the  defend- 
ant claims  a  right  to  pay  it  in  anytliing  elae 
than  money,  he  must  plead  it  and  set  it  up  on 
the  trial ;  for  the  court,  on  an  action  for  money, 
can  give  judgment  only  for  the  payment  of 
money.  If,  after  trial,  verdict,  and  judgment, 
the  plaintiff  on  motion  could  raise  a  new  ques- 
tion aa  to  set-off,  tender,  or  a  right  to  satisfy 
his  debt  in  some  other  way  than  by  payment 
of  money,  the  judgment  of  a  court,  instead  of 
being  the  end  of  controversy,  would  be  but  the 
ai2*]  beginning  of  litigation.  "Of  this,  the 
present  case  is  a  most  flagrant  instance.  The 
(ilaintiffs  in  error  were  sued  on  their  bond  in 
1840,  on  an  obligation  to  pay  "lawful  money  of 
the  United  htatea."  They  contested  the  claim 
in  court  for  seven  years,  never  alleged  by  plea 
or  otherwise  any  contract  on  the  part  of  the 
State  by  which  they  were  entitled  to  pay  in 
anything  but  money,  never  tendered  notes  of 
the  Bank  of  Arkansas,  never  alleged  that  the 
State  was  liable  as  guarantor  of  the  notes  of 
the  bank,  and  bound  to  accept  them  as  a  set 
off  or  in  payment,  but  after  final  judgment  af- 
firmed in  a  court  of  error,  and  execution  issued, 
they  commence  a  new  litigation,  which  has  now 
lasted  for  four  years  more. 

If  a  citizen  of  Arkansas  had  sued  the  de- 
fendants on  their  bond,  and  thus  had  claimed 
the  right  to  tender  payment  of  it  in  anything 
elae  than  money,  owing  to  some  promise  or  con^ 
tract  of  the  plaintiff  to  accept  the  paper  of  a 
particular  bank  in  payment  of  his  bond,  no 
lawyer  can  pretend  that  the  defendants  were 
not  bound  to  make  their  defense  on  the  trial, 
or  that,  after  judgment  to  pay  money,  any  court 
has  the  power  to  compel  the  plaintiff  to  accept 
anything  else.  That  a  sovereign  State  has  not 
the  same  rigiits  in  a  court  of  justice  that  are 
granted  to  her  humblc»<t  citizens,  is  a  doctrine 
that  I  have  not  heard  advanced,  and  do  not  feel 
bound  to  disprove.  And  yet,  if  the  Supreme 
Court  of  Arkansas  had  issued  the  peremptory 
mandamus  asked  by  plaintiff,  they  would  have 
assumed  a  power  over  the  sovereign  State 
which  the  law  would  not  allow  them  to  exercise 
over  any  of  her  citizens.  The  Constitution  of 
tbe  United  States  forbids  any  state  "to  make 
anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts";  yet  it  is  claimed  that  this 
court  has  the  power  to  compel  a  state  to  ac- 
ecpt  pa3ment  of  a  judgment  for  $3,000  lawful 
money  of  the  United  States,  in  worthless  paper 
of  a  broken  bank ;  or,  in  other  words,  in  a  col- 
lateral proceeding  to  set  aside  and  reverse  the 
judgment  of  the  court  condemning  the  defend- 
ants to  pay  money,  and  let  them  into  a  defense 
on  some  alleged  contract  of  the  defendant  to 
guaranty  the  notes  of  a  certain  hank,  or  to 
accept  payment  in  something  else  than  money; 
and  thus  try  the  defense  after  judgment.  If 
courts  of  justice  have  such  a  power,  it  wouUI 
seem  that  this  is  the  first  instance  in  which 
thev  have  been  called  upon  to  exercise  it,  •> 


the  books  of  reports  can  furnish  no  precedent  of 
such  a  proceeding. 

Thus  far  I  have  considered  this  case  on  the 
assumption  that  the  State  of  Arkansas,  by  her 
direction  to  her  officers  to  receive  pkyment  of 
debts  due  to  her  in  the  notes  of  the  bank,  faAve 
become  the  guarantors  and  Indorsera  of  such 
notes,  and  have  thereby  devested  themselvea  of 
all  power  to  lay  and  collect  taxes  payable  in 
any  other  medium  or  currency  than  notes 
*of  the  bank,  and  irrevocably  made  them  (*aiS 
a  sufEdent  tender  to  her  for  all  debts  due,  and 
shown,  as  1  think,  that  the  court  below  were 
justifiable  in  refusing  to  tlie  plaintiff  the  writ 
;)ra]'ed  for  in  bis  petition.  Let  us  now  inqnirc 
wliether  there  is  any  such  contract  between  the 
parties  in  this  case,  which  has  been  impaired 
by  the  legislation  of  the  state.  For  it  is  well 
settled,  that  the  plaintiffs  have  no  right  to  in- 
voke the  aid  of  tliis  court,  to  exercise  the  high 
power  intrusted  to  them,  of  deciding  on  the 
validity  of  state  legislation,  unless  some  rights 
vested  in  them  by  contract  with  the  State,  or 
some  other  person,  have  been  impaired  or  de- 
stroyed thereby.  I  admit  that  if  the  defendant, 
as  Treasurer  of  the  State,  had  received  debt* 
or  taxes  due  the  State  in  the  notes  of  the  bank 
before  the  repeal  of  this  law  directing  him  to 
receive  them,  it  would  be  a  gross  violation  of 
their  contract  to  refuse  to  receive  from  him 
sucb  currency  or  specific  articles  aa  he  had  re- 
ceived in  pursuance  of  law.  But  that  in  not 
the  case  before  us.  On  the  contrary,  the  bond 
given  by  the  plaintiff  was  antecedent  to  the  in- 
corporation of  the  bank;  their  contract  with 
the  State  was  to  pay  ''lawful  money  of  the 
United  States,"  and  the  subsequent  act  cannot 
be  said  to  be  incorporated  in  it,  or  make  a  part 
of  their  contract.  The  Treasurer  received  for 
the  use  of  the  State  money,  not  notes  of  tbs 
liank,  as  tlie  record  shows.  They  do  not  pre- 
tend that  after  the  passage  of  the  act,  or  ever 
after  its  repeal  up  to  the  time  that  judgment 
was  obtained  against  them,  they  ever  held  a 
dollar  of  these  bank  notes,  or  even  tendered  a 
payment  of  their  debt  in  them.  Where,  then,  i* 
the  contract  with  these  plaintiffs,  or  how  has  ft 
been  impaired?  If  other  persons  have  received 
these  notes  on  the  foith  of  their  guaranty  by 
the  State,  and  their  value  has  been  diminished 
or  destroyed  hy  the  refusal  of  the  State  to  re- 
ceive them  in  pa^Tiient  of  tbcir  dues,  what  right 
have  the  plaintilTs  to  complain,  or  to  coma  to 
this  court  for  aidT  Who  is  attempting  to  com- 
mit a  fraud,  or  deny  the  obligation  of  their 
contracts,  the  State  of  Arkansas,  or  the  plain- 
tiffs themselves?  For  seven  years  after  this 
balance  was  due  from  the  treasurer  (from  1838 
till  1845),  he  wan  permitted  to  pay  it  in  note* 
of  the  bank;  but  he  refused  to  accept  the  c^er. 
The  bank  becomes  insolvent,  the  offer  to  re- 
ceive payment  in  its  worthless  paper  ia  with- 
drawn. And  two  years  afterwards,  and  after 
the  plaintiffs  are  condemned  to  pay  their  debt 
according  to  their  covenant,  in  lawful  money 
of  the  United  States,  after  an  execution  ha* 
issued  to  compel  a  compliance  with  the  judg- 
ment of  the  court,  they  ask  this  court  to  an- 
nul their  contract  and  the  judgment  of  the  Su- 
preme Court  of  Arkansas,  that  they  may  pay 
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tract  be  imputaible  to  either  of  the  parties  In 
the  argumeDt,  so  far  as  it  afTects  the  contract 
between  them,  it  is  not  the  State  which  ie 
justlj  liable  to  it,  but  the  plaintifTs.  The  re- 
peal of  the  twenty-eighth  section  of  the  act  in- 
corporating the  bank,  if  it  impaired  the  olili;;a- 
tion  of  a  contract  with  any  person,  certainly 
did  not  add  to  or  change  the  obligation  given 
by  the  plaintilfB,  or  impair  it  in  any  respect. 
If  it  was  a  contract  at  all,  it  was  with  the  cor- 
poration. So  far  as  it  affected  the  plaintiffs, 
it  waa  a  gratuitous  offer  and  direction  or  per- 
mission to  the  treasurer  to  receive,  accept,  and 
pay  over  debts  due  the  State  in  a  specific  arti- 
cle not  money,  nor  a  legal  tender  as  such. 
There  is  no  complaint  that  the  State  ever  re- 
fused to  receive  from  the  treasurer  taxes  or 
debts  received  by  him  in  this  currency,  under 
this  permission  or  direction  of  the  act.  For'the 
•even  years  that  he  was  permitted  to  pay  his 
own  debt  in  that  medium,  he  refused  to  accept 
of  the  offer.    If  a  wealthy  creditor,  for  the  pur- 

Cse  of  sustaining  the  credit  of  a  particular 
nk,  publishes  to  the  world  that,  if  his  debt- 
ors will  pay  him  in  notes  of  that  bank,  he  will 
accept  tbem,  and  after  the  bank  fails,  gives  no- 
tice tbkt  he  will  no  longer  receive  them,  can  a 
debtor  who  for  seven  years  has  refused  to  ac- 
cept this  offer,  and  pay  his  debts  in  the  manner 
proposed,  allege  that  this  ia  a  contract  binding 
on  the  creditor  forever  Can  he  allege  that  this 
offer  to  receive  payment  in  i.  specific  article, 
unaccepted  by  him,  has  changed  the  nature  of 
his  bond,  and  that  a  demand  of  payment  ac- 
cording to  the  letter  of  his  obligation  impairs 
any  contimct  between  themt  Such  a  doctrine 
as  re^rda  the  contracts  of  individuals  has 
never  been  advanced  in  a  court  of  justice.  And 
why  a  different  rule  should  be  applied  to  con- 
tracts wnen  a  sovereign  state  is  one  of  the  par- 
ties, has  certainly  not  been  explained. 

It  needs  no  argument  to  demonstrate  that  a 
contract  most  have  at  least  two  parties,  and 
that  all  laws  made  by  a  sovereign  state  are 
not  neoeasarily  contracts,  and  therefore  irrev- 
ocable. The  Act  of  the  Legisluture  of  Arkansas 
under  consideration  is  entitled  "An  Act  to  in- 
corporate the  Bank  of  the  State  of  Arkansas." 
It  creates  a  corporation  and  confers  certain 
powen  and  privileges  upon  it.  So  far  as  it 
does  this,  as  has  been  dpcidpd  by  this  court,  the 
act  may  be  considered  in  the  nature  of  a  con- 
tract, and  that  these  powers  and  privileges  can- 
not b«  annulled  or  withdrawn,  without  the  con' 
sent  of  the  artificial  power  thus  created,  or  the 
individuals  for  whose  benefit  the  franchise  was 
granted.  It  is  true,  also,  that  when  a  law  is  in 
the  nature  of  a  contract  or  grant,  and  absolute 
rights  have  vested  under  that  contract,  a  repeal 
9  IS*]  of  the  law  cannot  devest  "those  rights. 
But  the  plaintiffs  in  this  case  are  not  corpora- 
tors, or  stockholders  in  the  bank;  they  hold  no 
franchise,  powers,  or  privileges,  under  the  act  of 
incorporation;  they  are  no  parties  to  the  con- 
tracts, nor  have  they  any  vested  rights  under 


or  those  who  claim  the  franchises  and  potvers 
granted  to  it,  do  not  complain  of  an  infringe- 
ment of  their  contract,  no  other  person  can. 
Ab  to  them,  it  is  a  mere  speculative  question, 
wkieh  thia  eonrt  ia  not  hound  to  decide.  So 
far  as  it  affected  the  plaintiffs,  the  twen^- 
iSli.  ed. 


eighth  section  v 
cept  notes  in  place  of  gold  and  silver,  if  they 
would  pay  their  debt,  a  mere  license  at  the 
pleasure  of  the  State  if  not  accepted  by  them. 
To  call  it  a  grant,  or  vested  right  under  a  con- 
tract, seems  to  me  a  perversion  and  abuse  of 
terms.  But  admitting  that  the  directions  given 
in  this  act  to  her  public  ofEcers  to  deposit  the 
funds  of  the  State  in  this  bank,  and  to  receive 
its  paper  in  payment  of  its  debts,  constituted 
a  part  of  the  contract  with  the  corporation, 
and  could  not  lie  repealed,  did  it  bind  the  State 
after  the  corporation  ceased  to  perform  the 
functions  and  duties  imposed  upon  it?  If  a 
state  creates  a  hanking  corporation  with  a  cer- 
tain capital,  and  requires  it  to  pay  its  notes  in 
specie  on  demand,  and  agrees  to  make  it  a  de- 
pository, and  use  and  receive  its  notes  as  cash, 
is  the  State  bound  by  its  contract  to  do  so. 
when  the  corporation  fails  or  refuses  to  fulfill 
the  duties  and  purposes  of  its  creation.  If  such 
be  the  case,  it  is  certainly  a  one-sided  contract ; 
there  is  no  mutuality  in  it.  Does  it  make  any 
difference  in  the  ease,  also,  whether  the  stock 
of  tl  corporation  is  furnished  by  the  State  or 
individuals!  In  neither  case  are  the  stockhold- 
ers individually  liable  for  the  mismanagement 
or  defaults  of  the  corporation,  unless  previously 
made  so  by  the  act  of  incorporation.  The  State 
of  Arkansas  furnished  one  million  of  dollars 
as  the  stock  upon  which  this  banking  corpora- 
tion was  to  issue  notes  and  discount  paper. 
'  She  has  nowhere  agreed  to  guaranty  the  sol- 
vency of  the  bank  or  be  liable  for  its  issues. 
If  individuals  had  furnished  the  stock,  they 
would  not  he  personally  liable  for  its  debts.  If 
the  stockholders  had  all  made  deposits  of  their 
money  in  the  bank,  and  received  interest  on 
long  deposits,  and  received  its  notes  as  gold  and 
silver,  it  would  not  have  amounted  to  a  con- 
tract with  the  public  or  note  holders,  or  any- 
body else,  that  they  should  continue  to  deposit 
their  money  or  receive  its  notes  in  payment  of 
debts  after  the  ?  a.iik  became  insolvent  and  its 
notes  worthless.  The  most  refined  legal  astutia 
has  thus  far  been  unable  to  discover  in  such 
conduct  of  individuals  an  implied  promise  to- 
receive  broken  bank  notes  in  payment  of  debts, 
or  a  liability  to  the  'note  holders,  be-  [*216 
cause  their  conduct  had  given  credit  to  the  bank. 
But  it  seems  there  is  a  more  stringent  rule  of 
morality  with  regard  to  soverign  states  and 
their  contracts.  In  their  ease,  under  some  fiction 
of  the  law,  without  regard  to  the  fact  of  their 
actuitt  undertaking,  there  has  been  discovered 
an  implied  contract  running  with  the  paper,  like 
a  covenant  running  with  land,  which  renders 
them  liable  for  all  the  issues  of  the  bank,  into 
whosesoever  hands  it  may  come,  and  forever 
disables  them  to  lay  or  collect  a  tax.  or  pay 
a  debt,  till  they  have  lifted  and  paid  every 
note  of  the  broken  hank  in  wliich  they  were 
stockholders,  although  they  never  directly 
pledged  the  faith  of  the  State,  or  agreed  to  bt 
liable  for  a  sin<;le  dollar  issued  by  the  bank. 
If  individuals  had  furnished  the  one  million 
of  dollars  capital  under  an  act  of  incorpora- 
tion which  did  not  make  the  stockholders  per- 
sonally liable,  every  person  who  received  the 
notes  would  do  it  on  the  credit  of  the  capital 
paid  in.  Why  it  should  not  be  the  same  case 
when  a  state  furnished  the  capital,  I  am  unable- 
to  perceive.     Nor  can  I  comprehend  hnw  a  <Ii- 
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rectian  by  *  atate  to  its  ofBcen  to  make  de- 
poaita  in  a  bank,  and  receive  its  notes  in  pay- 
ment of  debts,  amounts,  p«r  ae,  to  a  contract 
running  with  the  notes,  which  binds  the  State 
to  receive  tbem  forever,  whether  the  corpora- 
tion be  solvent  or  insolvent,  dead  or  alive. 
But  the  liability  of  the  State  for  these  issues 
is  argued  and  attempted  to  be  proved  by  an- 
other legal  fiction;  to  wit,  that  the  State  is  the 
bank,  and  the  bank  is  the  State.  And  why? 
Because  she  created  the  corporation!  No;  for 
that  would  make  her  liable  for  the  paper  of 
every  corporation  created  by  the  Legislature. 

It  is,  then,  because  she  is  owner  of  the  stock, 
receives  the  profits,  makes  the  bank  her  depos- 
itory, and  gives  credit  to  its  notes  by  ordering 
tbem  to  be  received  in  payment  of  her  debta. 
And  it  is  from  tliia  doctrine  of  identity,  that 
this  contract  of  guaranty,  running  with  the 
paper,  has  been  inferred,  or  rather  imputed  to 
the  State.  If  the  same  identity  exists  when  in- 
dividuals stand  in  the  same  relation  to  a  cor- 
poration, and  the  same  contract  of  guaranty 
be  imputed  to  tliem  (and  I  can  see  no  reason 
why  it  should  not),  it  is  strange  that  no  traces 
of  the  doctrine  can  be  found  in  our  books  of 


essarily  follow  aa  corollariea  from  this  decision 
in  this  case,  and  certain  doctrines  for  which  it 
may  be  quoted  as  a  precedent  (although  not  di- 
ectly  asserted),  that  confirm  me  in   refusing 
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lat.  That  if  the  aame  rulea  of  law  for  the 
interpretation  of  contracts  and  the  rights  of 
the  parties  to  them,  atrect  all  persons,  whether 
natural  or  artificial,  the  individual  and  ths 
sovereign  state,  it  may  fairly  be  inferred  here- 
ai7*]  after,  that,  when  a  bond  or  'note,  pay- 
able in  spccitie  articles,  is  sued  upon,  the  de- 
fendant is  not  bound  either  to  tender  them,  or 
plead  a  tender,  but,  after  judgment  for  a  sum 
of  monpy.  he  may  make  paj'a!>le  to  tht!  sheriff 
of  the  execution  in  specific  artictea,  and  not  in 
money. 

2d.  That,  after  a  court  has  solemnly  ad- 
judged that  the  defendant  shall  pay  to  the 
plaintilT  a  certain  sum  of  money,  they  can  com- 
pel him  to  receive  in  lieu  of  it  worthless  rags. 

3d.  That  a  defendant,  who  has  been  con- 
demned by  the  judgment  of  a  court  to  pay  to 
the  plaintiff  a  sum  of  money,  may  buy  up  notes 
drawn  or  indorsed  by  the  plaintiff,  and  by 
mandamus  or  rule  of  court  compel  the  plain- 
tiff's attorney  to  accept  tlicm  in  payment. 

4th.  If  these  consequencca  are  not  legitimate- 
ly to  be  inferred  from  tliis  judgment,  then  it 
necesaarily  follows,  that  this  court  exercises  a 
controlling  power  over  soiereign  States,  and 
judgments  obtained  by  theni.  which  they  can- 
not exerciae  over  tbe  humblest  individual  or 
petty  corjioration. 

5th.  That  this  court  baa  the  power  to  com- 
pel any  state  of  this  Union,  who  repudiates  her 
debts,  to  pay  them,  becausu  such  refusal  or 
repudiation  impairs  the  obligation  of  her  con- 

6th.  That  ao  long  as  any  portion  of  tbe  three 
millions  of  dollars  of  notes  issued  by  this  bank 
before  1846  remaina  unpaid,  the  State  of  Ar- 
kansas cannot  collect  a  dollar  of  taxes  from  her 
cilizens  in  lawful  money. 


7th.  That  the  courts  tiave  a  riglit  to  oompel 
a  Stato  to  pay  bank  notes  guarantied  by  them, 
before  and  in  preference  to  all  other  debts. 

8th.  That  the  collectors  of  taxes,  so  long  as 
any  of  this  issue  of  bank  notes  can  be  found, 
may  buy  them  up  at  tbe  rate  of  raa  dollar  for 
ten  or  a  hundred,  and  have  the  assistance  of 
the  court  to  compel  the  Stats  to  reoeiTe  them 
at  par,  even  where  the  collector  has  received 
gold  and  silver. 

Sth.  That  when  a  state,  ■  eorporatioQ,  or  an 
individual  publish  to  the  world  their  willing- 
ness to  accept  payment  of  their  debts  in  the 
issues  of  a  bank,  it  amounts  to  a  .contract.  In 
implication,  with  the  public,  and  each  indi- 
vidual composing  it,  to  guaranty  the  notes  is- 
sued by  said  bank,  and  that  this  contract  runs 
with,  and  is  attached  to,  said  notes,  in  the 
hands  of  the  bearer,  provided  the  note*  wars 
issued  before  such  offer  is  withdrawn. 

As  I  cannot  assent  to  any  one  of  these  prop- 
ositions, and  as  I  believe  they  are  Intimate 
deductions  from  the  decision  of  the  court,  I  beg 
leave  to  expresa  my  dissent  from  it. 

*Ur.  Justice  Cation:  [*11S 

I  concur  in  the  dissenting  opinion  just  deliv- 
ered by  my  brother  Grier. 

Mr.  Justice  Daniel: 

I  dissent  from  the  deciaion  of  the  eonrt  In 
this  case,  and  entirely  concur  in  the  arguments 
and  conclusiona  expressed  in  the  opinion  da- 
livered  by  my  brother  Qrier. 

Order. 

This  cause  came  on  to  be  heard  on  the  traa- 
script  of  tbe  record  from  the  Supreme  Court  of 
the  State  of  Arkansas,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed, 
with  coats ;   and   that   this  cause  be,   and   tbe 

Court,  for  further  proceedings  to  be  had  therein 
in  conformity  to  the  opinion  of  this  court. 


Arkansas  St:itc  Bank  Act — debt  due  State  ex< 
prc-asly  payable  "in  specie  or  its  equivaJentT 
— preceding  decision  inapplicable. 

Tbe  di-clRlon  of  the  court  In  (he  precedint  CSti 

Dl  Woodnill  V.  Trnpnall  agnin  alBrmed. 

But  HltLoii):li  Ihc  pipdee  of  tbe  State  to  receln 
tbe  notes  al  (be  bnnk  la  pavmeat  ot  all  debu  tat 
to  It  In  Ll9  oiv-n  rl»:bt  wn*  n  contraet  whicfa  It  cooM 
not  violate,  ret  whore  tbe  State  aold  lands  vUek 
were  betd  by  It  In  trust  for  Ills  bCDeOt  of  a  scbI- 

N0Te.--8« 
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uarr.  and  Uke  terms  of  nle  were,  tbat  tbc  debtor 
■bonid  paj  In  iipecle  or  Its  equliraleat,  such  debtor 
WM  not  at  liberty  to  tender  the  nolea  ot  tbe  bank 
In  parment. 

And  tbli  was  tmt,  altboneb  tbe  money  to  be  re- 
cetTcd  from  tbe  debtor  was  TDtendod  by  tbe  Legla- 
latare  to  b«  put  Into  the  bank,  and  to  coDBlLtute  a 
gart  or  Ita  capital.  Tbe  fund  belonged  to  tbe  Stale 
ODlj  aa  a  trustee,  and  tberelore  was  not,  nilbln 
tte  meantni  of  tbe  ebarter,  a  debt  due  to  tbe  Stale. 
Br  tbe  terma  dC  tbe  aale,  also,  to  pa;'  "In  specie 
41  Its  eaulralent,"  the  notes  ot  tbe  baok  were  ei- 
dndcd. 

fT  HIS  rase  was  brought  up  bj  writ  of  error 
1   from  tbe   Supreme   Court  of  the  State  at 

The  same  qveation  wu  involved  which  w&b 
nlaed  in  the  preceding  case  of  Woodruff  v. 
Tnpnall,  namely,  whether  tbe  State  of  Arlcan- 
ni  conid  refuse  to  receive  the  notes  of  the 
Buk  of  tbe  Stat«  of  Arkansas  under  the  cir- 
enastiDceg  therein  stated;  and  also  the  addi- 
tuul  question,  whether  she  could  refuse  to  re- 
tan  the  notes  in  her  character  of  truat«e  tin- 
4r  the  following  circumstnncea: 
111']  'On  the  2d  of  March,  1827,  ConfT'eas 
lined  an  act  (4  Stat,  at  Large,  235) ,  entitled 
'Ad  Act  concerning  a  seminary  of  learning  in 
tte  Territory  of  Arkansas,"  by  which  two  en- 
tin  townships  of  land  were  directed  to  be  set 
Mide  and  reserved  from  eale,  out  of  the  public 
iuds  within  caid  territory,  for  the  lii4e  and 
npport  of  a  uni^-ersity  within  said  territory. 

On  the  23d  ot  June,   1836,  Congress  passed 

UDlhet  act    (S   Stat  at  Large,   38),  entitled 

'An  Act  supplementary  to  the  act  entitled  'An 

Act  for  the  admission  of  the  State  of  Arkansas 

iilo  the  Union,'  and  to  provide  for  the  due  ex- 

I      KUtioii  of  the  laws  of  tbe  United  States  within 

1      Ike  same,  and  lor  other  purposes,"  hy  which 

lie  lands  so  reserved  were  vested  in  the  State 

'      <i  Arkansas. 

'  Ob  the  28th  of  December,  1840,  the  Legisla- 
I  tiK  of  Arkansas  passed  an  act  entitled  "An 
:  Act  to  authorize  the  Governor  to  dispose  of  the 
j      StmiMTy  lands." 

i  On  the  13th  of  May,  1842,  Archibald  Yell, 
■  tt™  Cbvernor  of  Arkansas,  sold  to  John  W. 
P»up  the  right  to  enter  and  locate  sii  hundred 
ud  forty  acres  of  the  above  lands,  and  re- 
<*iv«l  from  him  five  bonds,  payable  in  one, 
two.  three,  four,  and  five  years  after  date,  in 
•fwie  or  its  equivalent,  with  James  Trigg  and 
Richard  Pryor  as  sureties.  The  amount  of  tbe 
bonds  iras  t3,920. 

In  October,  1847,  Thomas  Drew,  as  Governor, 
<*  the  State,  and  successor  to  Archibald  Yell, 
Jjought  a  suit  upon  these  bonds  in  the  Pulaski 
Grcoit  Court. 

On  the  21st  of  October,  1847,  the  defendants 
httmght  into  court  the  sum  of  $0,050  in  notes 
of  the  Bank  of  the  State  of  Arkansas,  and 
^eaded  a  fnder  of  tbe  same  in  discharge  of 
the  debt.  The  plea  further  set  forth  the  act 
incorporating  the  bank  as  it  is  stated  in  the 
report  of  the  precedinn  case  of  Woodruff  v. 
Trapnall. 

On  the  «5th  ot  October,  1847,  the  plaLntilT's 
eonnael  demurred  to  this  plea,  setting  forth, 
•noD^t  other  causes  ol  demurrer,  tbe  follow- 

-4th.  That  the  proceeds  of  said  bon<U  are 
JMtof  a  trust  fund  coDjmitted  to  the  SUto  by 
STT  '^'^  Pm-posas,  over  which  the 

8Utelu»  no  power,  e,^^t  to  collect  and  dis- 


burse the  same  In  pursuance  of  the  object*  ot 
the  grant;  and  the  said  Slate  has  no  power  to 
apply  said  funds  to  the  payment  of  tier  ordi- 
nary liabilities,  nor  is  the  State  bound  to  ac- 
cept in  payment  of  such  bonds  any  depreciated 
bills,  bank  paper,  or  issues,  even  though  she 
may  be  ultimately  liable  to  redeem  such  depre- 
ciated bills,  bank  paper,  or  issues. 

"5th.  Tbe  said  bonds  sued  on  never  consti- 
tuted any  part  of  "the  capital  stock  ot  [•220 
said  State  Bank,  nor  were  tbe  issues  of  said 
bank  ever  made  receivable  in  payment  of  debts 
due  the  State  in  a  merely  fiduciary  capacity." 

On  the  23d  ot  December,  1847,  the  Pulaski 
Circuit  Court  sustained  this  demurrer,  and  gave 
judgment  for  the  plaintiff  in  the  sum  of  t3,g20, 
together  with  S2,1B9.44  damages,  with  interest 
on  said  debt  and  damages  at  the  rate  of  ten 
per  cent,  per  annum  till  paid. 

The  case  was  carried  to  the  Supreme  Court 
of  the  State  of  Arkansas,  upon  a  bill  of  excep- 
tions, which  court,  on  the  24th  of  July,  1848, 
afTirmed  the  judgment  of  the  Pulaski  Circuit 
Court,  as  follows: 

"Tliis  cause  came  on  to  be  heard  upon  the 
transcript  of  the  record  of  the  Circuit  Court  of 
Pulaski  County,  and  was  argued  by  counsel; 
on  consideration  whereof,  this  court  doth  ad- 
judge and  decide,  that  the  Act  of  the  General 
Assembly  of  the  State  of  Arkansas,  approved 
January  10,  1845,  repealing  the  twenty-eighth 
section  of  tbe  act  of  said  General  Assembly  of 
said  Stat«  incorporating  said  bank  of  said 
State,  is  not  a  law  impairing  the  obligation  of 
any  contract  involved  in  this  case,  nor  contrary, 
in  any  wise,  in  regard  to  this  case,  to  the  Con- 
stitution of  tlie  I'nited  States,  which  was  one 
of  the  questions  in  issue,  ond  necessary  to  be 
adjudicated  in  this  case;  and  that  said  State  is 
in  no  wise  bound  by  law  to  receive  the  bills  and 
notes  of  said  bank,  issued  before  the  passage 
of  said  Act  of  January  10,  1S45.  in  payment  of 
the  debts  dun  to  said  State,  as  laid  in  the  dec- 
laration, «hiih  ivas  one  other  question  involved 
in,  and  nctcs^-ary  to,  the  adjudication  of  this 
ca.se,  wherefore  there  is  no  error  in  the  prncced- 
in^'s  and  judgment  of  said  Circuit  Court  in  this 

"It  is  therefore  considered  by  the  court,  that 
.the  judgment  of  said  Circuit  Court  in  this 
cause  rendered  be,  and  the  same  is  hereby,  in 
all  things,  afbrmed,  with  costs.  It  is  further 
considered,  that  said  defendant  recover  of  said 
plaintiffs  all  his  coats  in  this  court  in  this 
cause,  expendfc],  and   have  expciilion  thereof." 

From  this  judgment,  a  writ  of  error  brought 
the  case  up  to  this  court. 

It  wos  argued  by  Messrs.  Lawrence  ond  Hev- 
erdy  Johnson  for  the  plnintiifs  in  error,  aud  by 
Mr,  Sebastian  for  defendant  in  I'rror. 

Bring  arjiucrl  in  cimncction  with  the  preced- 
ing case  of  WciodnilT  v.  Trapnall,  the  argu- 
ments were  necesnarily  blended  together.  So 
far  as  related  to  the  peculiar  circumstances  of 
this  case,  the  counael  tor  the  plaintiff  in  error 
contended  that  a  'slate  could  be  a  trus-  1*221 
tee.  and  cited  2  Atk.  223;  1  Vem.  419,  428, 
4.17:  Hard.  4«5;  1  Ves.  Sen.  453;  3  Atk.  30)1; 
2  Sob-  &  I-et.  017;  1  Eden.  176;  1  W.  Black. 
1-21 ;  ti  Price,  411 :  and  to  show  that  the  notes 
of  the  bank  ought  to  be  received,  li  Gill  & 
.Tohns.  364;  7  Gill  &  Johns.  460;  S  Peters,  641; 
6  Howard,  329. 
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iSr.  Justice  McLean  delivered  the  opiniOD  of 

the  court: 

This  is  B,  writ  of  error  to  the  Supreme  Court 
of  Arkansas,  under  the  twenty-flfth  section  of 
the  Judiciary  Act  of  1789. 

A  judgment  was  rendered,  in  the  Pulaski 
Circuit  Court,  against  the  plaintilTs  in  error,  on 
the  23d  of  December,  1847,  for  six  thousand 
one  hundred  and  nineteen  dollars  and  costs,  on 
bonds  payable  at  different  times,  given  for  the 
purchase  of  a  part  of  certain  lands  granted  to 
the  State  by  Congress,  for  the  support  of  a  sem- 
inary, and  which  lands  were  sold  by  the  Gov- 
ernor, as  the  agent  of  the  State,  under  the  au- 
thority of  the  General  Assembly.  The  bonds 
were  made  payable  and  negotiable  at  the  State 
Bank  of  Arkansas,  "in  speeie  or  its  equiva- 
Unt." 

The  defendants  pleaded  a  tender  in  the  notes 
of  the  State  Bank  of  Arkansas,  and  relied  upon 
the  twenty-eighth  section  of  the  charter  of  the 
bank,  which  provided  "that  the  bills  and  notes 
of  said  institution  shall  be  received  in  all  pay- 
ments of  debts  due  to  the  Rtntr  of  AvUnsas"; 
that  the  notes  of  the  bank  tendered  were  issued 
while  this  section  was  in  full  force,  and  which 
eonstJtuled  a  contract  to  receive  them  in  pay- 
ment of  debts  by  the  State,  which  the  State 
could  not  repudiate,  eto. 

There  was  a  demurrer  to  the  plea,  which 
was  sustained  by  the  court.  The  case  was  sub- 
mitted to  a  jury,  whose  verdict  was  for  the 
plaintiff,  on  which  a  judgment  was  entered,  A 
writ  of  error  was  prosecuted  to  the  Supreme 
Court  of  Arkansas,  on  which  the  judgment  of 
the  Circuit  Court  was  affirmed. 

By  the  Act  of  the  2d  of  March,  1827,  the  Sec- 
retary of  the  Treasury  was  authorized  to  set 
apart  and  reserve  from  sale  of  the  public  lands, 
within  the  Territory  of  Arkansas,  a  quantity  of 
land  not  exceeding  two  entire  townships,  for 
the  use  of  a  university,  etc.  And  by  the  Act 
of  the  23d  of  June,  1836,  it  ia  provided,  "that 
the  two  entire  townships  of  land  which  have 
already  been  located,  by  virtue  of  the  above 
act,  are  hereby  vested  in  and  confirmed  to  the 
General  Assembly"  of  the  said  State,  to  be  ap- 
propriated solely  to  the  use  of  sucli  seminary 


lands  were  sold  by  the  Governor  of  the  State, 
and  the  bonds  now  ih  question  were  given  on 
the  purchase  of  a  part  of  them,  as  above  stated. 
a22*]  "The  entire  capital  of  the  bank  la 
owned  by  the  State,  and  its  concerns  arc  man- 
aged by  the  agents  of  the  State.  The  directors 
of  the  principal  bank  and  of  the  branches  are 
elected  by  the  legislature  of  the  State. 

In  the  case  ol  Woodruff  v.  Trapnall,  decided 
at  the  present  term,  this  court  held  that  the 
twenty-eighth  section  in  the  character  consti- 
tuted a  contnct  between  the  State  and  the 
holder  of  the  bills  of  the  bank.  That  the  pledge 
of  the  State  to  receive  the  notes  of  the  bank,  in 
payment  of  debts,  was  a  standing  guaranty, 
which  embraced  all  the  paper  issued  by  the 
bank  until  the  guaranty  was  repealed.  And 
that  this  construction  was  founded  upon  the 
fact  that  the  bank  belonged  exclusively  to  the 
State,  was  conducted  by  its  ofhcers,  and  for  its 
benefit.  That  the  guaranty  attached  (o  tli<' 
notes  of  the  bank  in  circulation  at  the  time  of 
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the  repeal,  and  such  notes  the  State  was  bound 
to  receive  in  payment  of  its  debts-  That  is 
this  respect  the  obligation  of  the  contract  ap- 
plied to  a.  state  equally  as  to  an  individnaL 
And  that  as  to  the  binding  force  of  r  similar 
guaranty  by  an  individual,  there  would  seem 
to  be  no  ground  for  doubt.  But  that  under 
this  guaranty  the  State  is  bound  to  receive  the 
notes  of  the  bank  only  in  payment  of  debts  in 

The  lands  sold  did  not  belong  to  the  Stat* 
of  Arkansas,  but  were  held  by  it  in  trust  "to 
be  appropriated  solely  for  the  use  of  the  sem- 
inary." The  money,  of  course,  secured  to  he 
paid  by  the  purchaser,  partook  of  the  same 
character.  The  bonds  were  made  payable  to 
the  governor  or  bis  Buceessor  in  office.  And  it 
appears,  as  stated  in  the  plea,  that  the  money 
to  be  received  was  intended,  under  the  act  of 
incorporation  of  the  bonk,  to  constitute  a  part 
of  its  capitaJ.  The  governor  acted  as  the  agent 
of  the  State  in  making  the  sale  of  the  land,  and 
in  collecting  the  money;  but  he  could  only  rep- 
resent a  trust  interest.  The  manner  in  which 
the  money  was  intended  to  he  appropriated  on 
in  no  respect  affect  the  question  now  under  con- 
itideration.  In  law,  the  money  did  not  belong 
to  the  State  in  any  other  capacity  than  as  tnu- 
lee,  and  consequer  tly  the  debt  was  not  due  to 
the  State  in  its  own  right.  No  court,  can  sane- 
tion  the  violation  of  a  trust,  but  will  always 
act  on  the  presumption  that  it  will  be  faith- 
fully executed.  And  this  is  especially  the  caw 
when  the  trust  is  vested  in  a  state,  which  U 
not  amenable  to  judicial  process.  To  hold  that 
the  State  of  Arkansas  is  bound,  under  the  pro- 
vision in  the  charter  of  the  bank,  to  receive  its 
note  in  paj-ment  for  the  seminary  lands,  would 
violate  the  trust,  as  it  would  greatly  reduce 
the  fund.  Should  the  money  be  invested  by  the 
State,  and  lost,  it  would  be  responsible  for  it 
No  hazard  incurred  in  the  appropriation 
•or  use  of  this  money  could  exoDerat«  [*SSS 
the  State  from  faithfully  carrying  out  tbe  object 
for  which  the  fund  was  originally  constituted. 

The  bonds  were  given  payable  "in  specie  or 
ita  equivalent."  This  shows  that  it  was  the 
UDdcr»tandin;r  of  both  parties,  that  curmcy 
less  valuable  than  specie  should  not  be  receivM 
in  payment  of  the  bonds.  If  hy  a  contract 
the  Stat*-  was  bound  to  receive  the  notes  of  the 
hank  in  jiayment  of  its  debts,  by  a  contract  this 
obligation  might  be  waived.  And  no  naiver 
could  be  more  express  than  an  obligation  by  the 
debtor  to  pay  in  specie  or  its  equivalent. 

We  are  therefore  of  opinion,  that,  as  this 
fund  is  a  trust  in  the  hands  of  the  State,  it  can- 
not, within  the  twenty -eighth  section  of  the 
charter  of  the  bank,  be  considered  a  debt  due 
to  the  State;  and  we  think  hy  condition  of  the 
bonds  to  discharge  them  "in  specie  or  its  equiv- 
alent," the  Tioles  of  the  hank  are  also  excluded. 

On  both  these  grounds,  the  contract  set  up  ia 
the  pleading  not  being  impaired,  we  think  the 
judgment  of  the  State  court  must  be  afSnned- 


Mt.  Justice  Daniel: 

the  conclusion   adopted   by   the 

.  (Faup  et  al.  v.  T>rew,  and 

Howard  I*. 


court  in  these  ci 
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Trigg  et  al.  v.  Drew;  but  whilst  I  do  tbis  I 
cannot  claim  to  myself  the  argument  upon 
wliich  ttiat  conclusion  profeHsea  to  be  founded. 
The  priiici]de8  and  reasonings  propounded  in 
hese  cases,  and  in  that  of  Woodruff  v.  Trapnal), 
appear  to  me  to  place  all  three  of  the  cases  es- 
aentiallj  upon  the  same  platform,  and  establish 
no  valid  or  sound  distinction  between  them, 
but  should,  if  those  principles  and  reasonings 
he  correct,  have  led  to  the  same  conclusion  in 
tbem  aU. 


Mr.  Justice  Nelson; 

I  concur  in  the  judgment  of  the  court  on  the 
ground,  first,  that  the  act  of  the  Legislature  of 
the  State  of  Arkansas,  repealing  the  provision 
of  a  previous  act,  bjr  which  the  bills  of  the 
Bank  of  Arkansas  were  authorized  to  be  taken 
in  payment  of  the  public  dues  and  taxes,  was 
constitutional  and  valid,  and  the  defendant 
therefore  bound  to  diadiarge  his  obligation 
SI4*]  'is  the  legal  currency  of  the  country; 
and,  second,  that,  if  otherwise,  the  obligor  in 
this  ease  has  expressly  stipulated  to  pay  the 
d(M  in  specie  or  its  equiTalent. 


Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
•eript  of  the  record  from  the  Supreme  Court  of 
the  State  of  Arkansas,  and  was  argued  by  coun- 
ael;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
«oets  and  damages  at  tbe  rat«  of  six  per  centum 


THOMAS  S.  DREW,  as  Governor  of  the  State 
of  Arkansas,  and  Successor  of  Archibald 
Yell,  Deceased. 

Arkansas   State   Bank,   construction   of. 


THIS  case,  like  the  two  preceding,  was 
brought  up  by  writ  of  error  from  the  Su- 
prone  Court  of  the  State  of  Arkansas.  It  was 
aimtlar  to  the  case  of  Paup  et  al.  v.  Drew,  ex- 
<:ept  that  Trigg  was  here  the  principal  instead 
of  being  the  surety,  and  the  amouot  of  the 
bonds  was  greater,  because  Trigg  purchased  a 
larger  amount  of  land.  In  every  other  respect, 
tbs  cases  were  identical,  and  therefore  neither 
the  statement  nor  arguments  of  counsel  need  be 
repeated.  Trigg's  debt  was  $6,860,  and  the 
judgment  against  him  for  that  sum.  with  S3,- 
M9.1D  interest  and  costs,  with  interest  on  the 
•Mbt  an^  damages  at  the  rate  of  ten  per  cent. 
per  annum,  from  the  23d  of  December,  1847, 
till  paid. 
IS  L.  ed: 


Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  case  is  here  under  the  twenty-fltth  sec- 
tion of  the  Judiciary  Act  of  1789,  from  the  Su- 
preme Court  of  Arkansas,  on  a  writ  of  error 

Ad  action  was  commenced  in  the  Pul>->vi 
Circuit  Court,  on  certain  bonds  given  by  tiie 
plaintiffs  in  error  to  Archibald  Yell,  Governor 
of  the  State  of  Arkansas,  and  his  successors  in 
office,  to  pay  certain  sums  of  money  at  the 
time  specified,  which  'bonds  were  ne-  [*a3K 
gotiable  at  the  principal  bank  of  the  State  of 
Arkansas,  and  to  be  paid  "in  specie  or  its 
equivalent,"  etc.,  in  payment  for  certain  tracts 
of  land,  sold  by  the  governor  under  a  law  of 
the  State,  as  a  part  of  the  seminary  lands  given 
by  Congress  for  the  support  of  a  seminary, 
under  certain  acts  of  Congress. 

A  plea  was  filed  setting  up  in  defense  a  ten- 
der of  the  notes  of  tbe  State  Bank  of  Arkansas, 
and  that  in  the  charter  of  said  bank  the  State 
bound  itself  to  receive  said  notes  in  payment  of 
debts,  etc. 

A  judgment  was  finally  entered  against  tbe 
defendants  below,  for  ten  thousand  seven  hun- 
dred and  nine  dollars  and  ten  cents,  and  costs. 
That  judgment  was  taken  to  the  Supreme  Court 
of  the   State  of  Arkansas,  and  was  there  af- 

As  this  case  is  similar  in  principle  to  the 
above  case  of  Paup  et  al,,  it  is  unnecessary  to 
repeat  the  reasons  assigned  in  the  case  for  the 
judgment  of  the  court. 

The  judgment  of  tbe  State  Court  is  affirmed. 

Note  by  the  Reporter. — For  the  separate 
opinions  of  Messrs.  Justices  Catron,  Daniel, 
Nelson,  and  Giier,  see  the  preceding  case  of 
Paup  et  al.  v.  Drew. 

Order. 

This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  tbe  Supreme  Court  of 
the  State  of  Arkansas,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  tbe  same  is  hereby  affirmed,  with 
costs  and  damages  at  the  rate  of  six  per  centum 

par  a-Tiiiiim, 


PHILIP  QREELY,  Junior,  Plaintiff  in  Error, 

WILLIAM  THOMPSON  and  William  Henry 
Forman,  Merchants  and  Copartners,  trading 
under  the  Style  and  Finn  of  Thompson  & 
Forman,  Aliens  and  Residents  of  London,  De- 
fendants. 

Collector  of  customs — evidence  in  action 
against — construction  of  laws  by  heads  of 
departments  not  binding  on  courts— Tariff 
Act — value  of  merchandise  to  be  taken  at 
time  of  procurement— appraisements  only 
made  after  personal  examination— merchant 
appraiser  only  removed  for  misconduct. 


— Payment  of  duties  und 


. -■  back — protest,  how  made  sod  Its  effect. 

A  collector  Is  liable  Id  an  action  to  recover  back 
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■B  action  brougtit  i^Init  a  collector  for  tbt 
D  of  duties  paid  under  protest.  It  wag  Dot  com 
-   ---   "■- !  Id  evldenf-    -    ■---   -- 


t  lor   Him 


of  o; 


of  the 


le  Treasury,  ti 


bj  hli    

The  leRallt;  ot  aueb  removal  ■■  to  tbird  perious 
was  valid  or  not.  Bccordiog  an  the  cplltctor  pon- 
sesHed  Ii-rrI  power  to  make  It  on  the  facts  of  the 
aa»«]  ease.  Courtfl  must  'loo*  to  the  laws  them- 
■elves,  and  not  to  the  constructions  placed  upon 
them  br  the  heads  of  departments.  altooiiEh  tbeae 
are  entitled  to  great  respect,  and  will  (tlwara  be 
duly  weighed  by  the  court. 

Under  the  various  aclfl  of  Congreea  providing  foe 
the  payment  of  dutlei,  the  time  of  procurement  la 
the  true  time  (or  flitng  the  value,  when  the  goods 
are  manufactured  or  procured  otherwlK  than  by 
purcbase,  and  are  not  of  an  origin  foreign  to  the 
country  wbence  tbey  are  Imported  tilther.  The 
proTlBo  In  the  6th  Kctlon  of  the  Act  of  1BZ3  (3 
i^tat.  at  Large,  7.12)  relstea  altogether  to  this 
latler  class  of  goods. 

The  penalty  provided  In  the  Act  ot  1812  related 
only  to  goods  purchaHed.  and  not  to  gooda  pro- 
cured otherwise  than  by  purcbase. 

The  regular  appraisers  and  the  merchant  ap- 
prslsers   who  may  be  detailed  (or  the  duty   must. 

goods.  It  will  not  do  for  one  to  report  to  the  other 
tbat  the  goods  are  -mercbantabl.^-'^  aud  then  to  fli 
Ihe  value  according  to  a  general  knowledge  of  the 
value  of  merchantable  goods  ot  Ihut  description. 
The  removal,  by  the  collector,  of  one  of  tbe  mer- 
cbant  appraisers,  because  he  wished  time  given  tn 
obtain  more  evidence  from  England,  and  the  sub 
itItaClon  of  another,  was  Irrecular,  and  made  the 
wbole  appraisement  Invalid.  These  appraiser!  are 
temporary     umpires    between    the     permanent    ap- 

Kaisers  and  the  Importers,  and  after  entering  on 
elr  duties  could  not  be  removed,  either  by  the 
collector  or  secretary,  without  some  grave  public 
ground  beyond  a  mere  dUTerence  ot  opinion. 


THIS  COM  WAS  brougM  up  b7  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  MasBachuaetta. 

Sir.  Jtutice  Catron  did  not  sit  at  the  trial  in 
tbie  court,  being  a,  stockholder  and  copartner 
of  a  railroad  company  having  a  Bimilar  interest. 

It  was  argued  in  conjunction  nith  the  enauing 
ca«e  of  Maxwell  v.  Griawold  et  al.  Mr.  Critten- 
den ( Attorney -General )  covered  both  cases  in 
hia  opening  argument;  Mr.  Sberman  replied  in 
this  case,  and  Mr.  McCuUoh  in  Maxwell  v. 
.  GrJEwold,  when  Kir.  Crittenden  concluded 
with  a  reply  applicable  to  both  cases.  It  is  dif- 
ficult, therefore,  to  separate  the  Brguments,  al- 
though each  case  will  be  stated  separately. 

It  was  an  action  of  assumpsit  brought  by 
Thompson  &  Forman,  merchants  in  London,  to 


recover  back  from  Greely,  the  oollector  of  th* 
_    port  of  Boston,  mi  e:tcesa  of  duty  and  penklt} 

ihow  tbat'the  re-    paid  to  him  as  collector  under  protest. 
raisers  was  done        The  bill  Of  exceptions  aUted  all  the  materUl 
facts  in  the  case,  which  were  as  follows: 


BUI  of 

This  li  an  action  of  assumpsit  brought  by 
the  plaintiffs,  merchants  in  London,  England, 
against  the  defendant,  the  collector  of  tlie  port 
of  Boston,  to  recover  back  the  sum  of  $<l.-282.3;, 
with  interest  thereon;  said  sum  being  tha 
amount  of  the  additional  duty  and  penalt]'  al- 
leged by  the  plaintiffs  to  have  been  illegally 
exacted  by  the  defendant,  in  his  capacity  afore- 
said, upon  a  cargo  of  railroad  iron  imparted  by 
the  plaintiffs  into  said  port  of  Boston,  in  the 
manner  and  under  the  circumstances  below  stat- 
ed, and  which  said  sum  was  paid  under  protest. 

'Upon  the  trial  of  said  cause  before  [*SS7 
the  jury,  after  issue  joined,  it  was  shown  in 
evidence  that  the  plaintiffs  were  manufacturen 
of  railroad  iron  in  Wales,  and  resided  in  Lon- 
don, England;  that  through  their  agents  in 
Boston,  Messrs.  William  F.  Weld  t,  Co.,  they 
contracted  to  sell  certain  railroad  iron  to  Uw 
Fitchburg  and  Worcester  Railroad  Company,  ' 
and  to  deliver  it  in  Boston;  that  tbey  ma&  the 
rails  ready  for  shipment  in  Newport,  Wales, 
and  chartered  a  vessel  for  the  transportation  of 
said  iron  to  Boston,  on  the  24th  of  January. 
184S;  that  the  lading  of  the  vessel  waa  com 
pleted  on  the  24th  of  February  following,  on 
which  day  the  bills  of  lading  and  invoices  were 
dated,  and  the  vessel  sailed. 

The  invoice,  duly  made  and  authenticated,  as 
the  Act  of  Congress  requires,  fixed  the  value  of 
the  iron  at  five  pounds  per  ton,  which  was 
proved  to  be  the  fair  market  price  at  that  date. 
to  wit,  on  the  said  24th  day  of  January;  tiiat 
on  the  arrival  of  the  vessel  in  Boston  in  April 
of  the  same  year,  the  iron  was  entered,  and  the 
duties  paid  according  to  the  invoice ;  that  be- 
fore the  iron  was  removed,  the  appraisers  at  the 
custom-house,  acting  under  general  orders  frcm 
the  Treasury  Department,  appraised  the  iion 
at  six  pounds  per  ton,  taking  the  date  of  the  in- 
voice and  bill  of  lading  as  the  time  when  the 
value  should  be  fixed,  to  wit,  the  24th  ot  Feb- 
ruary,   1849,   the   price   having  materially   ad- 


, , e  given  tbat  tb.  , , „ 

contest    the  claim.     Elliott  v.  Swaitnoul,  10  Pet. 
18T  ;  Bend  v.  Hoyt,  13  Pet.  283  :  Grlswold  v.  Law- 
rencc,    1    Blatcbf.    589;    MaiweU    v,    Grlswold,    10 
How.  242;  Rev.  Stat.  V.  S.  sec.  3010  to  3014, 
But  If  voluntarily   paid 

Maxwell,  3  Blatchf.  134  ;  jrvln  v.  Bchell.'  G  Blatcbf! 
157. 

Not  necessary  that  the  notice,  (bat  the  Importer  ' . 
disputes  the  legality  of  the  dutl"^  charged,  should  : 
be  In  writing.     Swartwout  v.  RIbon.  3  How.  110.    ' 

The  payment   to  be  Inyolur' 


or  his  agent.  Curtis  *.  Fiedler,  3  Black.  481; 
Schleslnger  v.  United  Stales,  1  Ot.  of  CI.  H.  (Nott 
&  H.I  16:  Kriesler  v.  Morion,  2  Cnrt.  C.  C.  2:iB; 
Ogden  V.  Maxwell,  3  Ulmchf.  319 ;  Florto  v.  Peas- 
lee,  S  Curt.  C.  C.  4S2 ;  Gray  v.  Laurence,  3  Blatchf. 
IIT :  Sadler  v.  Maxwell,  &  Blatchf.  134  ;  Niebol* 
"  ilted  Stajes.  T  Wall.  122:  Falleck  T.  Barney. 


latcht.    138. 

.      Swanalon    ..    _ _,    .    „.    ^.    __. 

msan   v.  Haiwell,   2  Blatchf.  385;  Vaccart  v 
well.   3   Blatchf.  3«8. 


0  get  possession  of  the  i 


oda  1m) 


irted. 


ly  to  obi  n  in 
nedfleld.  40 

IteilllPld.    4'Blatc'ht.    116;    Crocker    vT   Keddeld.    4 
lllntehf.  378. 
Under   the   Act  ot  26th    Feb,    184n.   the   protest 


.  Fiedler,  2  Bine 


ell,  13  How.  4NR:  I.o«'i'n«leln  v.  M:ixwell.  i 
■MC.  401  ;  Sli'e::ninn  v.  Maxwell.  3  ItintcM. 
l>rake_v.  liidtlpld.  4  Illatehf.  116;  Moke  t. 
:;74 :  Mnson  v.  Kane.  Tanej. 
ur,  13  BlBlcbf.  34. 
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VMMMd  during  tlM  prerimu  thirty  days;  that 
the  plaintiffB  appeiued  from  this  appraisement, 
and  leave  notice  thereof  to  the  defendant,  who, 
in  supposed  puntumca  of  statute  provisions  in 
i>uch  cases,  appointed  two  merchants,  viz.,  Peter 
Harvey  and  Coarlea  Thompiou,  to  make  a  valu- 
ation of  the  iron  according  to  the  provisions 
ot  the  laws  of  Congress,  as  construed  by  the 
Sftretary  of  the  Treasufj,  and  they  took  the 
(qllon-iDg  oath: 

"Custom'house,  Boston,  ) 

Collector's  Office,  April  14,  1849.} 
"We,  the  undersigned,  appointed  by  the  col- 
lector of  Boston  and  Charlestown  to  appraise  n 
bl  of  railroad  iron,  imported  per  Abellino, 
(ram  Newport,  Wales,  the  said  importpr  hav- 
ing requested  a  new  appraisement  thereof,  in 
inordance  with  the  provisions  of  the  sixteentli 
ind  seventeenth  sections  of  the  Act  of  the  30tli 
of  Angnst,  1S42,  do  hereby  solemnly  swear  (or 
iSmi)  diligently  and  faithfully  to  examine  and 
inipcet  sold  lot  of  railroad  iron,  and  truly  to 
report,  to  the  best  of  our  knowledge  and  belief, 
lie  true  value  thereof,  in  accordance  with  the 
piDrisioni  of  the  laws  of  Congress,  as  construed 
b,v  the  Secretary  of  the  Treasury,  in  several  in- 
■tmetioDS  issued  by  him,  in  pursuance  of  the 
Mthority  vested  in  the  said  Secrctarj-  of  the 
M8*l  Treasury,  by  the  twenty  third  and 
tmi^-fourth  sections  of  said  Act  of  30th  Au- 
,  put,  1S42.  by  the  Act  of  30th  July,  1846,  and 
I  ibe  wcond  section  of  the  Act  of  August  10th, 
I       1*«.  Peter  Harvey. 

"Charles  Thompson. 
'Aprn  14,  1849,  before  me, 

"Marcus  Morton,  Collector. 
"A  true  copy.    Attest: 

"I.  O.  Barnes,  Clerk." 

One  of  these  merchant  appraisers,  vis,,  Peter 
Hirvey,  doubting  whether  the  invoice  was  too 
\m,  snd  thinking  that  it  was  due  to  tlie  plain- 
tiff! that  tbey  should  have  time  and  opportunity 
'-0  famish  evidence  from  England  as  to  the 
true  market  value  of  the  iron,  reported  this  to 
ttttollector  in  order  that  time  might  be  given; 
tUt  thereupon  this  merchant  was  removed  by 
t)ic  collector,  and  another,  viz.,  Flavet  Moseley, 
ni  appointed  by  the  collector  in  his  place, 
'bo  took  the  same  oath  which  is  mentioned 
above   M   having  been   taken   by   Harvey   and 


Thompson;  that  tbese  merchant  appraisers,  viz., 
Thompson  and  Moseley,  thus  constituted,  valued 
the  iron  at  Hve  p'ounds  and  Qftecn  shillings  per 
ton,  taking,  in  obedience  to  instructions  from 
the  Treasury  Department,  the  24th  of  l''ebruary 
as  the  time  when  the  valuation  should  be  made; 
that  this  value  so  appraised  being  more  than 
ten  per  cent,  above  the  invoice  value  of  the 
iron,  the  defendant  exacted  a  duty  of  thirty  per 
cent,  on  the  amount  which  had  been  added  to 
the  invoice,  and,  in  addition,  a  penalty  of  twen- 
ty per  cent.«n  the  appraised  value;  that  the  ad- 
ilitional  duty  and  the  penalty  amounted  to  S6,* 
282.37,  which  sum,  with  interest  so  paid,  the 
plaintiff  sought  to  recover  back  in  this  action; 
that  this  sum  above  mentioned  was  paid  under 
protest  by  the  plaintiffs;  that  the  custom  at 
the  port  of  Boston  was  to  Ox  the  value  of  the 
imports  at  the  date  of  the  invoice  or  hill  of  lad- 
ing; that  one  of  the  custom-house  appraisers 
did  not  inspect  or  see  the  iron,  as  it  did  not  fall 
in  his  division  (i.  e.,  the  two  appraisers  divide 
the  labor,  one  taking  one  class  of  goods,  and 
the  other  another  class,  and  it  was  not  the 
work  of  that  appraiser  who  did  not  examine  the 
iron  to  appraise  that  class  or  kind  of  goods)  ; 
that  only  one  of  the  merchants  who  finally 
acted  aa  merchant  appraisers  ever  saw  the  iron; 
but  that  the  said  Moseley  testified  that  the  oth- 
er appraiser,  Thompson  and  also  Harvey,  had 
seen  it,  and  that  the  kind  of  iron  was  admitted, 
and  that  it  was  merchantable,  without  saying  by 
whom;  that  it  was  not  necessary  for  him  to  see 
the  iron  to  give  it  its  value,  but  that  he  could, 
when  its  quality  was  stated  to  him,  fix  its 
value;  and  that  he  could  and  did  in  this  way 
fairly  appraise  the  value  of  such  iron. 

*The  merchant  appraisers  made  the  [*229 
following  return,  viz. : 

"Boston,  May  18,  1849. 

"Sir — We  have  examined  the  following  mer- 
chandise imported  by  William  F.  Weld  &,  Co., 
in  the  Abellino,  from  Newport,  valued  in  the 
invoice  at  £4,720  Os,  lOd.,  but  which  we  are  of 
opinion  could  not  have  been  purchased  at  the 
time  and  place  of  exportation  for  less  thnn 
£5,428  Os.   lid. 

"In  conformity,  therefore,  with  the  provi- 
sions of  the  sixteenth  and  seventeenth  sections 
of  the  TarifT  Act,  approved  Aujiust  30,  1842,  wa 
do  appraise   the  said  mcrchanrlise  as   follows, 


duties  nsld 


Tbe  merchant.  In  his  suit  1 
<ala  protest,  Is  conBned   to 

fcttloa  to  the  payment  Ibere- .....   ^ -.- 

ibtUy  and  ^peclflcally  sets  oul :  general  sUega- 
»°nt  DOC  SDlBclenC,  tforerMS  v.  Qreelj,  1  Curt.  C. 
i-'-lIt;  B  Law  Rep.  K.  9.  149;  SwanaCon  v.  Mor- 
ao.  1  fcurt.  C.  C.  49«;  Krtealer  v.  Morton,  1  Curl. 
C.  C.  413 ;  Darand  *.  Lawience,  2  Blatcbf.  390 ; 
Brtwn  V.  United  SUtes,  1  Ct.  at  CI.  INott  &  B.) 
■■'■; :  BurgesB  v.  Convene,  2  Curt  C.  C.  216 :  laalgl 
'.  Tlie  Collector,  1  Wall.  376 :  Btaga  v.  Mniweli, 
'  Rlatcbf.  l:;b:  Goddard  v.  Maxwell,  3  BIati:br. 
m;  GreelT  v.  Burgets,  18  How.  413  :  Thomson  v. 
Miiwrtl.  ::  Klatcht.  385;  Fiedler  v.  Lawrence.  3 
Blatebl  120;  Cutll»  v.  Plfdiep  a  Blact.  4^1; 
IttUe  V.  IledQeld.  4  BlatcM.  IIB:  NlcUols  v.  Unit- 
s', .^."1;=  "'r,™'!"-  "";  ''»l"*=''  »■  Borney,  5 
BlUihL  38;  Davles  v.  Arthur,  6  Otto  14B 
.kl^^lj'"'*  .'J"  f^lV's'^'^  "I  the  protest,  and 
Mt  mOlclcncT  thereof  Id  nartldiilHr  pliuci  hit  dp- 
SS"^  B™'*'U'o  <"l'«oS  10  IW  ™  40'; 
I  wall.  875  ;  Norcross  v.  Qnelv  1  I'lii-t  r  c  ii  j  ■ 
^^!!^l  ^C^'c^Sl"-/'^  29*'-  KM^Ier  v: 
i«  lu'^  '  ^'"'»"  »■  Converse,  2 


V.    Mai 


^an..ui;c,  J  Blalctf.  378;  Warbiug  v.  Maiwi.ll. 
3  Blatcbt.  3S2;  ScbubardC  v.  Lawrence.  3  Ulatuhf. 
307  ;  Crowley  v.  Mniwell.  3  Blatcbt.  401 ;  3cbMuili-,> 
V.  Uaxwell.  3  Blalcbt.  40S ;  Itcatt^  v.  Unlipd 
States.  IJev.  231:  Baiter  v.  Maxwell,  4  Biiilrhf, 
;rj;  Llllle  V.  Kedfleid,  4  Blatchf.  41;  Pon^ot  v. 
Maxwell.  4  Blatcht.  43;  Boker  v.  llronson.  4 
Blatcbf.  472;  Wetter  v.  Scbell,  11  Blolcbf.  10:1: 
Ulman  v.  Murphy.  11  Blatcbf.  394;  Baroev  v. 
Watson.  2  Otto,  449  ;  Davles  v.  Arlhur.  13  Ulnlcbf, 
34. 

By  Act  of  June  30,  1S64,  see.  IS,  the  decision  of 

dual,   unleas  appeal   Is  taken   t     '""   "     


XI.  ».  V.  Bank  of  Washingtan,  6  I>et.  a 
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The  regular  cuBtom -house  appraisers  had  ap- 
praised it  at  £0  per  ton,  making,  with  the  com- 
mission, the  amount  of  the  invoice  to  be  £5,- 
664  Is.  2d. 

The  defendant  olTered  to  introduce  a  letter  of 
the  Secretary  of  the  Treasury  to  the  defendant, 
t«  prove  that  the  substitution  of  the  merchant 
appraiser,  upon  the  delay  of  the  first  one  to  re- 
port finally,  was  done  by  the  orders  of  the 
Treasury  Department,  but  the  letter  was  ruled 
out  by  the  court. 

The  court  instructed  the  jury; 

1st.  That  the  dat«  of  the  procurement  of  the 
iron  in  England  or  Wales,  to  wit,  the  24th  of 
January,  was  the  time  at  which  the  appraisers 
should  have  fixed  the  value  of  the  iron,  and 
not  the  date  of  invoice  and  bill  of  lading,  to 
wit,  the  24th  of  February,  when  materially  dif- 

2d.  That  ff  both  appraisers,  in  each  set  of  ap- 
praisers, did  not  make  some  personal  examina- 
tion of  the  iron,  their  report  or  decision  was  not 
made  in  conformity  to  law,  and  did  not  Justify 
the  penalty. 

3d.  That  the  valuation  of  the  merchant  ap- 
230*]  praisers  was  'invalid,  because  one  of 
the  merchants  who  made  the  appraiaal  was 
wrongfully  substituted  for  another,  to  wit,  the 
merchant  appraiser  who  was  turned  out  of  of- 
fice, or  atti^tnpted  to  be,  without  any  legal  au- 
Uiority  to  do  it  on  the  facts  of  the  case. 

The  jury  found  that  the  defendant  did  prom- 
ise in  manner  and  form  as  the  plaintiff  had  de- 
clared against  him,   and  assessed  damages   in 
the  sum  of  $6,681.28. 
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To  which  ruling  and  instructi(HU  of  the  oonrt, 
given  as  aforesaid,  the  said  defendant  at  the 
trial  excepted,  and  prayed  that  bis  bill  of  ex- 
ceptions to  be  signed  and  sealed  by  the  court. 

All  which  being  found  true,  t^  same  is  ac- 
cordingly signed  and  sealed. 

Iq  testimony  whereof  I  have  hereunto  set 
my  hand  and  seal. 

Levy  Woodbury,     [beal] 
Associate  Justice  of  the  Supreme  Court,  U-  8. 

Upon  this  exception  the  case  came  up  to  this 

It  was  argued  by  Mr.  Crittenden  (Attorney- 
General)  for  the  plaintiff  in  error,  and  by  W. 
Sherman  for  the  defendants  in  error. 

Ur.  Crittenden  made  the  following  points: 

I.  That  the  period  of  exportation  from  ths 
foreign  country  is  the  true  date,  in  contemplt- 
tion  of  law,  at  which  the  value  of  imported  u- 
ticles  subject  to  an  ad  valorem  duty  is  fixed. 

The  question  depends  on  the  construction  of 
the  following  statutes:  Section  16  of  Tariff  A«t 
of  1842,  6  Stat,  at  Large,  663 ;  section  8  of 
Tariff  Act  of  1846,  Session  Laws,  43;   section 

2  of  Appropriation  Act  of  1848;  sections  8  uri 
10  of  the  Act  of  1st  March,  IS23,  3  SUt.  at 
Large,  736. 

By  the  twenty-third  section  of  the  Act  d 
1842,  6  Stat,  at  Large,  566,  it  is  enacted,  "That 
it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  from  time  to  time  to  establish  ewk 
rules  and  regulations,  not  inconsistent  with  tlH 
laws  of  the  United  States,  to  secure  a  Jnat, 
faithful,  and  impartial  appraisement  of  all 
goods,  wares,  and  merchandise  imported  into 
the  United  States,  and  just  and  proper  entriis 
of  such  actual  market  value  or  wholesale  prin 
thereof."  (SecreUry  Walker's  Circular  of  lit 
July,  1S4T,  I  Mavo,  364;  another  of  Tth  August, 
184Sj  and  another  of  26th  December,  1848) 
Tucker  v,  Kane,  decided  in  Circuit  Court  for 
Maryland  District,  in  manuscript.) 

The  Act  of  10th  Februnry,  1820,  entitled, 
"An  Act  to  provide  for  obtaining  aocuimti 
statements  of  the  foreign  commerce  of  tbc 
United  States,"  in  its  tenth  sections,  enacts. 
'"Hiat  all  articles  imported  shall  be  valued  at 
their  actual  coat,  or  the  values  which  they  laty 
truly  bear  in  the  foreign  ports  from  which  thej 
*are  exported  for  importation  into  the  [*1S1 
United  States,  at  the  time  of  such  exportation." 

3  Stat,  at  Large,  542. 

II.  That  the  dutiable  valuation  of  goods  li 
the  market  value  or  wholesale  price  at  the 
period  of  the  exportation  from  the  tanigt 
country  is  manifest  from  the  eighth  section  ef 
the  Act  of  1S46,  which  makes  it  "lawful  for 
the  owner,  consignee,  or  agent  of  fmporli 
which  have  been  actually  purchased,  on  aiixj 
of  the  same,  to  make  such  addition  in  the  entiy 
to  the  cost  or  value  given  in  the  invoice  aa  ia 
his  opinion  may  raise  the  same  to  the  tens 
market  value  of  such  imports  in  the  prindnJ 
markets  of  the  country  whence  the  impoita- 
tion  shall  have  been  made,  or  in  which  tts 
goods  imported  shall  have  been  original^ 
manufactured  or  produced,  as  the  case  may  Im. 

III.  That  the  invoice  of  the  iron,  date! 
24th  February,  1849,  as  follows:  "Invoice  «[ 
railway  iron  shipped  at  Newport,  by  Tfacmp 
son  and  Forman,  on  bonrd  the  Abellino,  0^ 
tain  C.  H.  Crozier,  bound  for  Charleatom 
Boston    harbor,   consigned    to    Messrs.    W.   Ft 

Howard  1*. 
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Weld  ft  Co.  for  Mcount  of  the  Fitehburg  and 
Worcetter  Bkilrokd  Compaaj,"  And  the  oath 
of  Mr.  Weld,  made  by  him  oa  making  the 
mtiy,  that  the  railroad  conipan<f  were  the 
owners  of  the  iron,  show  that  the  case  came 
withio  the  eighth  Kction  above  mentioned,  and 
that  the  provisiona  of  that  sectioD  were  ap- 
plicable to  it. 

IV.  That  the  bill  of  lading  and  the  invoice, 
in  the  latter  of  which  the  iron  ie  valued  at  five 
pounds  per  ton,  presented  to  the  collector  at  the 
t[me  of  entry,  are  dated  the  24th  February, 
m9,  and  that  no  evidence  of  the  value  of  the 
iron  on  any  other  dfty  is  applicable,  which 
■hows  that  tbe  value  should  be  estimated  at 
the  time  of  exportation.  Act  of  1623,  sec.  23, 
3  Stat,  at  Luge,  S37. 

T.  That  it  is  not  necesaai?  that  all  the  offl- 
rial  appraisers,  or  all  the  merchant  appraisers, 
■bonld  hare  made  a  personal  examination  ol  tbe 
iron.  Act  of  1823,  see.  16,  3  Stat  at  Large. 
lU;  Act  of  28th  May,  1830,  sees.  1  and  2,  4 
SUt  at  Large,  400;  Act  of  Uth  July,  1832,  see. 
t.  4  SUt.  at  T^rce,  592;  Act  of  1842,  sees.  16, 
II,  SI,  and  22,  6  Btat  at  Larve,  663,  et  scq. 
The  seventeenth  section  ia  applicable  to  mer- 
chant appraisers. 

TL  That  the  appraisement  of  the  merchant 
•ppiaiaers  waa  final.  Act  of  1842,  sec.  IT,  E 
SUt  at  Large,  004;  Tucker  v.  Kane,  above  re- 

VIL  That  tBe  valuation  was  valid,  being 
node  by  two  merchants.  Act  of  1842,  sec.  IT; 
Inasury  Circular  of  2Gth  December,  1848; 
iet  of  1823,  sec.  19,  3  Stat,  at  Large,  736. 

TIIL  That  the  action  cannot  be  maintained 
^Thompson  and  Forman.  Act  of  2d  March, 
1799,  tee.  62,  1  SUt.  at  Large,  675;  Act  of  2ath 
fdimary,  1845,  see.  I,  G  Stat,  at  Large,  727 ; 
1>1*]  'Independent  Treasury  Act  of  1846,  sec. 
8;  Meredith  v.  United  States,  13  Fet.  486;  Knox 
V,  Devens,  6  Mason,  3D7. 

lii.  Shernuuii  for  the  defendants  in  error, 
contended; 

I.  That  tbe  appraisi-ment  waa  illegal  and 
TMd.  and  did  not  justify  the  exaction  of  the 
•dditionat  duty  and  penalty  imposed  and  paid, 
ser  any  portion  thereof. 

1.  Because  the  dutiable  value  of  said  iron,  ai 
bed  by  law,  was  "the  fair  markpt  value,"  or 
"■dual  value"  thereof,  "at  the  time  and  place 
Tlien  and  where  procured,"  or  manufactured 
(with  the  dutiable  charges  added)  ;  and  not  its 
nine  at  the  time  of  exportation,  as  estimated 
^  the  appraisers;  and  that  the  provieo  to  the 
nteenth  section  of  the  Duty  Act  of  30th 
Augnst,  1S42,  under  which  tbe  appraiflers  were 
itireeted,  by  circulars  from  tbe  Secretary  of  the 
Treasury,  to  assume  the  date  of  exportation  in 
flxing  the  value  of  all  imports,  applies  only  to 
gooix,  wares,  and  merchandise  "imported  into 
the  United  States,  from  a  country  in  which  the 
SUM  have  not  been  manufactured  or  produced; 
sad,  therefore,  did  not  apply  to  the  iron  in 
qustion,  whictk  was  produced  and  manufactured 
m  the  country  from  which  it  was  imported, 
sad  the  actual  value,  or  "fair  market  value" 
o(  which,  "when  procured,"  is  conceded  to  have 
been  truly  atatcd  in  the  invoice  and  entry  there- 

8.  Becanae  both  of  the  appraisers  did  not 
-eiamine  and  inspect"  the  iron,  as  the  law  and 
ttdr  imtbM   wquired,  aod  is  they   alleged   in 


their  return  they  had  done;  and  that  to  render 
an  appraisement  valid,  either  by  public  ap- 
praisers or  merchant  appraisers,  boto  apprais- 
ers of  either  set  of  appraisers  must  have  made 
some  personal  examination  or  inspection  ol  tbe 
merchandise. 

3.  Because  the  merchant  appraisers  were  not 
Ic^lnlly  qualified,  having  taken  an  oath  differ- 
ent from  that  prpscribcd  by  law,  and  one  which 
bound  them  to  make  an  appraisement  in  viola- 
tion of  law,  by  fixing  the  dutiable  value  of  the 
iron  at  a  period  dilTerent  from  that  prescribed 
by  Congress;  and  because  the  merchant  ap- 
praiser Mosely  appears  not  to  have  been  sworn 
at  all. 

4.  Because  the  removal  of  the  merchant  ap- 
praiser Harvey,  after  he  had  been  appointed, 
sworn,  and  entered  upon  the  discharge  of  hia 
duty  (and  the  substitution  of  another),  for  hav- 
ing expressed  doubts  "whether  the  invoice  was 
too  low;  and  thinking  that  it  was  due  to  the 
plaintiffs  that  they  should  have  time  anil  op- 
portunity to  furnish  evidence  from  England 
as  to  the  true  market  value  of  the  iron,"  and 
had  "reported  this  to  the  collector,  in  order  that 
such  time  might  be  given,"  was  arbitrary  and 
illegal. 

■Duty  Act  of  1st  March,  1823,  par-  ['231 
ticularly  sees.  4,  S,  7,  8,  16,  18,  3  SUt.  at 
Large,  720;  Duty  Act  of  July,  1832.  particu- 
larly sees.  7,  15,  4  Stat,  at  Large,  583;  Duty 
Act  of  30th  Ausv»t,  1842,  particularly  sees. 
16,  27,  21,  5  Stat,  at  Large,  548;  and  Duty  Act 
of  30tb  July,  1846,  particularly  sec.  11,  Sched- 
ule C,  and  sec.  8,  Session  Laws,  1846,  p.  68.) 

Reference  will  also  be  made,  if  necessary, 
the  Duty  Acts  of  2d  March,  1709,  1  SUt,  at 
Large,  044;  of  20tli  April,  1818,  3  Stat,  at 
Larfje,  433;  of  May,  1828,  4  SUt.  at  Large, 
670:   and  of  28th  May,   1130,  Ibid.  40B. 

Trnrev  and  ISalcslier  v.  Swartwout,  10  Peters, 
80;  Elliott  V.  Swartwout,  10  Peters,  137;  Unit- 
ed Stales  V.  Lyman,  1  Mason,  604;  United 
States  V.  14  Packages,  Gilpin,  235;  United 
SUtes  *.  Tappan,  11  Wheaton.  419;  United 
States  V.  Freeman,  3  Howard,  564;  Kunckle  v. 
Kunckle,  1  Dallas,  364;  United  States  ».  Slade, 
2  Mason,  75;  Dsy  v.  Wilber,  2  Gaines,  134; 
United  SUtes  v.  Two  Bsles  of  Cloths,  3  Hunt's 
Merchants'  Magaiine,  627 ;  Liverpool  Hero,  2 
Gall.  183;  Gilpin's  D.  C.  R.  239,  240,  and  241; 
United  States  v.  16  Packages.  2  Mason,  48; 
Moore  v.  Kwing  et  al.  Coxe,  N.  J.  144;  The 
King  V.  Wvkes,  Andrews.  238;  Billings  v.  Prinn 
et  al.  2  Black.  1017:  The  King  v.  The  Inhabi- 
tanU  of  Hainstall  Ridware,  3  Term  It.  380; 
Dniling  V.  Matchett,  Barnes,  57;  Jacob's  Law 
Die.  tit.  Oath,  p.  425;  1  Mayo's  Fiscal  Depart- 
ment, 304. 

II.  The  mere  letter  of  the  Secretary  o(  the 
Treasury,  offered  by  the  defendant  below  to 
justify  the  removal  of  the  merchant  appraiser 
Harvey,  and  the  substitution  of  another,  be- 
cause said  Harvey  had  asked  for,  or  suggested 
to  the  collector,  the  delay  neceBsary  to  pro- 
cure the  evidence  deemed  proper  for  a  fair  and 
faithful  performance  of  his  duty,  could  not 
legally  justify  such  arbitrary  removal  and  sub- 
Htitution.  and  was  therefore  properly  rejected 
bv  the  court  bplow.  Duty  Act  of  2d  March, 
1823,  sec.  18;  Duty  Act  of  30th  August,  1842. 
sees.  16,  17;  Tracey  and  Baleatier  v.  Swart- 
wout, 10  Peters,  80;  Elliott  »,  Swartwout, 
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Ifl  Peters,  137;  United  States  v.  Ljinan,  1  Ua- 
son,  504;  Alfonso  v.  UniUd  States,  3  StoTj, 
421 ;  Tucker  v.  Kane,  MS.  deciaion  of  Chief 
Justice  Taney,  Maryland  Circuit. 

III.  The  eJRhth  section  of  the  Duty  Act  of 
July  aoth,  J846,  under  which  the  additional 
duty  and  penalty  were  exacted,  vat  only  appli- 
cable to  goods,  wares,  and  merchaQdiae  which 
bad  been  "actually  purchased,"  and  not  to 
those  which  had  been  procured  "otherwise  than 
by  purchase;"  and  therefore  did  not  authorize 
such  exaction.  Duty  Act  of  30th  July,  1846, 
sec.  8:  Whitney  v.  Emraett,  1  Baldwin,  C.  C. 
318;  Barlow  v.' United  SUtes,  7  Peters,  404. 

aS4*]  *Mr.  Justice  Woodbury  delivered  the 
opinion  of  the  court : 

This  writ  of  error  is  brought  by  the  collector 
of  Boston  to  reverse  a  judgment  rendered 
against  him  in  favor  of  Thompson  et  al.,  im- 
porters of  a  quantity  of  railroad  iron. 

The  judgment  was,  that  he  should  refund 
M,B81.28,  which  had  been  exacted  of  the  im- 
porters, on  the  ground  that  tlie  iron  was  ap- 
praised more  than  ten  per  cunt,  above  the  in- 
voice. The  first  questions  appearing  on  the 
record  relate  to  rulings  against  the  defendants, 
admitting  certain  evidence  tliat  the  appraisers 
were  duly  sworn,  to  which  the  defendants  ob- 

But  as  the  defendants  do  not  bring  a  writ  of 
error  on  that  account,  the  final  judgment  be- 
ing in  their  favor,  we  proceed  to  consider  the 
rulings  and  instructions  of  which  the  collector, 
who  is  the  plaintiff  here,  complains. 

The  first  ground  of  objection  by  him  is  the 
refusal  of  the  court  below  to  allow  in  evidence 
a  letter  from  the  Secretary  of  the  Treasury,  to 
show  that  the  removal  of  one  of  the  merchant 
appraisers  was  made  by  his  order. 

We  tliink,  however,  thnt  the  removal  of  that 
appraiser  must  be  depmed  valid  or  not,  as  to 
third  persons,  according  as  the  collector  pos- 
sessed legal  power  to  make  it  on  the  facts  of 
the  case.  The  orders  as  well  as  the  opinions  of 
the  head  of  the  Treasury  Department,  esprcflsed 
in  either  letters  or  circulars,  are  entitled  to 
much  respect,  and  will  always  be  duly  weighed 
by  this  court;  but  it  is  the  laws  which  are  to 
govern,  rather  than  their  opinions  of  them,  and 
importers,  in  cases  of  doubt,  are  entitled  to 
have  their  right  settled  by  the  judicial  exposi- 
Uon  of  those  laws,  rather  than  by  the  vieivs  of 
the  department  Marriott  v.  Brune,  9  How- 
ard, 03-1,  635.  And  though,  as  between  the 
custom-house  officers  and  the  department,  the 
latter  must  by  law  control  the  course  of  pro- 
ceeding (5  Stat,  at  Large,  506),  yet,  as  between 
them  and  the  importer,  it  is  well  settled,  that 
the  legality  of  all  their  doings  may  he  revised 
in  the  judicial  tribunals.  Tracey  et  al.  v.  Swart- 
wout,  10  Peters,  95 ;  United  States  v.  Lyman,  1 
Mason  C.  C.  604;  Opinions  of  the  Attorneys- 
General,  1016. 

Besides  this  objection,  there  are  specifle  ex- 
ceptions, taken  to  these  instructions  below, 
which  deserve  a  separate  and  more  detailed  ex- 
amination. Those  instructions,  as  set  out  in  the 

"Ist.  That  the  date  of  the  procurement  of 
the  iron  in  England  or  Wales,  to  wit,  the  24th 
of  January,  was  the  time  at  which  the  apprais- 
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era  should  have  fixed  the  value  of  the  iron,  and 
not  the  date  of  invoice  and  bill  of  lading,  to 
wit,  the  24th  of  February,  when  materially  dif- 

"2d.  That  if  both  appraisers,  in  each  aet  of 
appraisers,  'did  not  make  some  personal  [*Stt 
examination  of  the  iron,  their  report  or  deeisioD 
was  not  made  in  conformity  to  law,  and  did  not 
justify  the  penalty. 

"3d.  That  the  valuation  of  the  merchant 
appraisers  was  invalid,  because  one  of  the  mer- 
chants who  made  the  appraieal  was  wrongfullj 
substituted  for  another,  to  wit.  the  merchant 
appraiser  who  was  turned  out  of  olhce,  or  at- 
tempted to  be,  without  any  legal  authority  to 
do  it  on  the  facts  of  the  case." 

The  first  of  these  instructions  extenda  merelv 
to  the  pcint  of  law,  whether  the  date  of  the 
procurement  of  the  iron  abroad  waa,  tn  the 
Acts  of  Ciiogress,  the  proper  time  at  which  to 
fix  the  vxlue  of  it,  or  the  date  of  the  invoice  and 
bill  of  lading. 


world,  under  facts  such  a 
because  a  month  had  intervened  here  betweea 
the  procurinirnt  and  the  shipment,  and  in  the 
meantime,  under  one  of  those  extraordinary 
fluctuations  in  prices  which  occasionally  hap- 
pen in  trade,  iron  had  risen  nearly  one  fifth  ■■ 

Ordinarily  the  time  of  Ote  procurtqnent  of 
an  article,  as  also  the  time  of  the  purehaae  of 
it,  when  it  is  bought  and  not  manufactured  by 
the  importer,  is  near  the  date  of  the  invoice  or 
exportation,  and  the  price  differing  but  little. 
Then,  if  selecting  for  the  period  of  the  apprais- 
al the  latter  date,  it  is  acquiesced  in  by  the  im- 
porter as  inimateriaL  But  where,  as  in  this  in- 
stance, the  dilfcronce  in  time  and  i-alue  is  great, 
the  inipoi'ter  has  a  right  to  insist  on  the  time  as 
provided  by  the  acts  of  Congress. 

Which  is  the  proper  time,  is  therefore  all 
that  is  involved  in  this  first  ini^truction,  sod 
not  another  question  beside,  which  has  ben 
urged  by  the  plaintilT  in  error;  whether  the 
chartering  of  the  vessel  in  England  to  transport 
the  iron  here,  after  it  was  ordered,  made,  and 
colleclcd  for  shipment  by  the  importers  who 
manufactured  it,  should  in  point  of  law  be 
deeinrd  in  the  timr  of  its  procurement-  Xo 
chari^e  below  on  that  point  is  set  out,  none, 
therefore,  can  he  revised  here,  however  easily 
it  could  be  settlpd. 

After  full  C'>n.-,i.leration,  we  think  that  the 
time  of  procurcnipnt  was  the  proper  time  fbr 
appraising  the  value,  and  it  .'cema  to  ua  to  liate 
been  stated  in  the  instruction  in  oonfonnity 
with  both  the  express  language  of  aeverml  act* 
of  Congress,  and  the  reason  of  the  case. 

The  first  leading  act  on  this  subject  was 
passed  March  1st,  1623.  3  Stat,  at  l^r^e.  '32. 
Ollieers  to  appraise  the  value  existed  befon 
only  in  the  case  of  goods  with  no  invoice,  or 
damaged,  or  fraud  suspected.  I  Stat,  at  Larp. 
41,  42.  106.  The  invoice,  with  the  oath  of  the 
importer,  was  previously  the  chief  guide. 

*But  under  an  impression  that  goods  [*!>• 
were  oft(-n  undirvalucd  in  the  invoice  after 
the  increased  duties  imposed  in  1816.  and  that 
the  revenue  thus  became  diminished,  it  was  pro- 
vided by  the  sixteenth  section  of  the  Aet  ^ 
Howard  !•■ 
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1 823,  that  appraiMn  aliauld  be  appointed  to  «c-  The   proviso   doea   not  pretend,  in   worila  or 

uoine  and  estimate  the  true  value  of  the  mer-  spirit,   to    interfere   with   good«    situated    like 

ebandiee  imported.    And  to  remove  all  doubt  as  those  contained  in  the  shipment  in  the  present 

to  the  time  when  the  value  was  to  be  fixed,  it  ease,  and  hence,  instead  of  conflicting,  it  is  in 

was  expreralj  enacted  in  the  fifth  section,  "that  harmonj  and  consistent.     23  Maine,  3G0. 

the  ad  valorem.  latea  of  dutj  upon  goods,  wares,  Am  further  proof  that  the  time  of  the  procure- 

aud  merchandise  shall  be  estimated  in  the  man-  ment  was  to  remain  the  guide  in  cases  like  this, 

ner  following:   to  the  actual  coat,  if  the  same  notwithstanding  the  proviso,  the  fourth  section 

BhaU  have  been  actually  purchased,  or  the  ac-  of  this  act  continues  in  full  force  and  nmnodi- 

tual  value,  if  the  same  shall  have  been  procured  fied,  and  requires  the  manufacturer  or  owner, 

otherwise  than   bf  purchase,  at  the  tune  and  as  was  done  here,   when  importing,  to  swear 

place  when  and  where  purchased,  or  othenvise  that  "the  goods  were  not  actually  bought  by 

procured,   or   to    the   appraised    value,    if   ap-  me  in  the  ordinary  mode  of  bargain  and  sale, 

praised,  except  in  cases  where  goods  are  subject-  but  are  of  the  value  stated,  including  charges, 

ed  to  the  penalty  provided  for  in  the  tliirtecnth  etc.,  at  the  time  or  times,  and  place  or  plncea, 

section  of^this  act,  shall  be  added  all  charges,  when   and    where   procured   for   my   aoeouot." 

except  insurance,  and  also  twenty  per  centum  3  Stat,  at  Large,  732;  see  on  this. oath,  2  Story, 

on  the  said  cost  or  value,  and  charges,  if  im-  430. 

ported   from  the  Cape  of   Good   Hope,  or   any  So  the  eighth  section  still  exists,  and  posi- 

place  beyond  that,  or  from  beyond  Cape  nom,  tively  requires  the  oath  of  the  importer,  when, 

or  ten  per  centum  if  from  any  other  place  or  as  here,  a  foreigner,  that  "the  invoice  contains 

Mmntty;  and  the  said  rates  of  duty  shall  be  es-  a  true  and  faithful  account  of  the  said  goods, 

timated  on  such  aggregate  amount;     Provided,  wares,  and  merchandise,  at  their  fair  market 

that  in  all  eases  where  any  goods,  wares,  and  value  at  the  time  and  place  when  and  where 

swrchandise,  subject  to  ad  valorem  duty,  shall  the  same  were  procured  or  manufactured,  as  the 

have  been  imported  from  a  country  other  than  case  may  be,  and  alt  charges  thereon."    3  Stat. 

that  in  which  the  same  were  manufactured  or  at  Large,  733. 

produced,  the  appraisers  shall  value  the  same  Other  similar  illustrations  of  this  might  be 

at  the  current  value  at  the  time  of  exportation  cited,   but  are   not  necessary   to   support   this 

in  the  country  where  the  same  may  have  been  olivious  position,  that  the  time  of  procurement 

originally  manufactured  or  produced."    3  Stat,  is  the  true  time  for  fixing  the  value,  when  the 

at  Large,  732.  goods  are  manufactured  or  procured  othenvise 

These  words  scan  too  plain  for  dovbt,  that  than  by  purcluiHe,  and  are  not  of  an  origin 
the  time  to  fix  the  value,  in  a  case  like  this,  foreign  to  the  country  whence  they  are  im- 
when  the  goods  have  been  procured  rather  than  ported  hither.  Indeed,  it  would  seem  reason- 
purchased,  is  the  time  of  procurement,  and  able,  independent  of  the  express  language  of 
when  purchased,  is  the  time  of  the  purchase;  the  acts  of  Congress,  that,  if  uncertainiy  re- 
and  in  neither  case  should  be  the  date  of  the  mained  about  the  true  construction  of  the  fifth 
invoice  or  bill  of  lading,  if  they  are  at  a  dif-  section  of  the  Act  of  1823,  the  proper  time  for 
ferent  time.  fixing  the  value  of  goods  should  be  considered 

It  has  been  urged,  however,  in  pursuance  of  the  time  they  were  purchased  or  procured;  be- 

a   treasury   circular   of   November   2()th,    1846,  cause  the  idea  of  having  the  value  and  charges 

thkt  this  act  should  receive  a  different  construe-  fixed,  and  'assessing  the  duty  on  them  [*2S8 

tion,  and  that  the  true  time  is  the  time  of  ex-  is  to  tax  the  importer  on  the  amount  or  value 

portatloa;  because  that  is  named  in  the  proviso,  he  has  expended.     And  what  he  has  expended 

and   thus  is  supposed  to  annul  or  modify  all  cannot  be  more  than  what  be  has  thus  paid; 

which  precedes  it.  and  the  invoice  itself,  often  prepared  as  in  the 

But  it  seems  to  be  overlooked,  that  the  pro-  interior,  days  and  weeks  before  the  vessel  sails. 

viso  relates  to  another  kind  of  merchandise  than  states  the  price  or  value  as  thus  made  up,  and 

tb«it  regulated  before  in  the  body  of  the  section,  not  at  the  time  of  the  bill  of  lading,  when  the 

the  former  being  expressly  goods  of  an  origin  market  value  may  be  higher  or  lower. 

foreign  to  the  country  whence  they  are  now  to  We  do  not  find  that  the  value  at  the  time  of 

be  imported,  and  the  latter,  goods  not  foreign,  exportation  of  goods  of  the  growth  or  manu- 

but  of  the  growtl)  or  manufacture  of  the  coun-  facture  of  the   country   whence   exported,   has 

try  from  which  they  are  imported  hither.  ever  been  selected  by  any  act  of  Congresa  tor 

SS7»]     'As  the  time  of  the  original  procure-  the  purpose  of  aasesaing  the  duty.     Thou^'Ji  in 

ment  or  purchase  of  the  proviso  goods  in  the  o„g  instance  it  is  adopted  merely  to  compile 

country  of  their  birth  might  have  been  years  statistical   tables   of   the  value  of   foreign  im- 

before,  and  difficult  to  fix,  a  new  and  different  ^s   (3  Stat,  at  Large,  642),  it  is  never  done 

time  is  selected  for  them,  namely,  the  period  of  ^  rmilate  duties. 

their  exportation  to  this  country.  The  va'       '        '    " 

This  distinction  has  been  ever  since  P«Wj;ved  ^^,^  ^^  ^^  ^^  ^^^  ^^^^  ^_  e^p„rtauun,  oecaune  .i 

to  ^"^  '•'»  »«t*!«°  tj^f  .H'"'*«  .•''  "7^^»".  thus  indicates  the  worth  of  all  ship^d  hither. 

diae.     See  the  sixteenth  section  ot  the  Act  ot  , .  ,    ,     _.    ±   ■     .,        j     .     ,     ,    ,   „         ■ 

.^niJ^A  IO..O  A  Ht.t  ..  T.«ro.  fifli  ™.^  which  is  What  IS  then  desired;  but  the  value 
on  which  to  tax  the  importer  is  the  capital  or 
price  he   has  invested   in   the  goods,  which   is 

**It  would  be  very  irrational  to  consider  such  P""'"  fac'e  "le  amount  paid,  if  purchased,  or 

»  proviso  as  a  repeal  or  a  change  of  the  body  tne  amount  for  which  they  were  procured,  if  not 

of  a  section  where  it  does  not  contradict  it,  but  purchased. 

merely  purports  to  regulate  the  appraisal  of  a  There  is  another  objection  in  this  case  to  the 

difTerent  speciea  of  goods  in  a  different  man-  applicability  of  the  Act  ot  1842,  if  construed 

ner     Bee  on  Uiia,  1  Kent's  Com.  462,  463.  to  affix  this  penalty  to  an  under-valnation  of 

j»'l.  ed.  «* 


SnFBElUE   OODBT  OF  THK  UfllTEV  STATES. 


coods,  procured  otberwlM  thkn  hy  purchase. 
See  sees.  16,  17;  5  Stat,  at  Large,  563,  664. 

That  act  applies  ezpresBly  only  to  goods 
"purchflsed."  So  the  Act  of  1848,  July  30, 
applies  only  to  goods  "actually  purchased."  See 
>ec.   8,  page   43,   Pamphlet  Laws  for   1S46. 

They  thug  appear  to  leave  goods,  procured 
other  ways  than  by  purchase,  to  the  provisions 
of  the  acta  of  1823  and  1830,  which  do  not  at 
ell  afGz  the  penalty  here  exacted,  looking  to 
the  value,  whether  when  procured  or  when  ex- 

Especially  in  a  penal  proTision,  it  could  not 
seem  judicious,  any  more  than  legal,  to  extend 
it  beyond  the  clear  language  of  the  act.  See 
easea  in  Maxwell  v.  Griswold,  post,  p.  242. 
But  on  this  objection,  Krowing  out  of  the 
words  of  the  Act  of  1842,  it  is  harJly  necessary 
to  give  a  decisive  opinion,  as  the  instruction 
to  the  jury  does  not  in  form  cover  it;  and  on 
tile  other  ground,  the  appraisal  is  palpably  er- 
roneous, on  account  of  its  being  made  as  of  the 
wrong  time. 

The  second  general  instruction  excepted  to 
is,  that  the  appraisal  was  invalid,  because  not 
made  oq  a  personal  examination  of  any  of  the 
goods  by  all  of  those  certifying  to  its  correct- 
It  is  almost  impossible  to  adopt  any  other 
construction  of  the  acts  of  Congress,  or  of  the 
9X9*]  analogies  ot  the  case.  Those  'acts  ex- 
pressly require,  that  the  appraisers  should  in- 
spect or  examine  a  portion  of  the  goods  pointed 
out  by  the  collector.  4  Stat,  at  Large,  410;  3 
Stat  at  Large,  TSGj  G  Stat,  at  Large,  665. 

The  oaths  administered  to  them  are,  "dili- 
gently and  faithfully  to  examine  the  goods," 
etc.    Act  of  1823,  sec.  16,  3  Stat,  at  Large,_735. 

So  of  the  assistant  appraisers,  the  oath  is  in 
like  words.    4  Stat,  at  Large,  409. 

In  this  very  case  the  appraisers  swore  "dili- 
gently and  faithfully  to  pxomine  and  iiisjieol 
said  lot  of  rnilroad  iron."  and  reported  tliat 
"we  have  examined"  it,  etc.,  when  the  record 
states,  that  one  of  the  merchant  appraisr^rs 
"never  saw  the  iron,"  and  one  of  the  perma- 
nent appraisers  did  not  "examine,"  and  "did 
not  inspect  or  see  the  iron." 

Uesidi's  this,  it  would  he  unreasonable  to 
overturn  the  invoices  and  oaths  of  importers, 
unless  by  a  personal  inspection  and  examina- 
tion; an  insufficient  value  should  clearly  ap- 
pear to  have  been  alTixed,  considering  the  qual- 
ity of  the  article  first,  and  next  the  market 
value  abroad  of  articles  ot  that  quality,  at  the 
time  required  hy  law. 

But  it  baa  been  urged,  that  if  one  examines 
and  reporta  to  the  other  that  the  article  is 
"merchantable,"  the  other  can  correctly  fix  the 
value,  hy  knowing  the  value  of  what  is  mer- 
chantable. 

The  answer  to  this  is,  that  the  law  requires 
the  quality  to  he  fixed  by  inspection  or  eicam- 
ination,  and  not  alone  by  evidence  or  opinion  of 
others. 

.*gain,  too,  an  article  may  be  barely  mer- 
chantable, and  yet  not  be  worth  so  much  as 
one  that  is  not  only  merchantable,  but  on  the 
brink  of  being  better  than  merchantable.  A 
personal  examination,  therefore,  is  proper  for 
making   such   diHcriminatiooa   in   quality    and 
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It  is  further  urged  against  our  eonstmetian, 
that  a  sufficient  force  does  not  exist  in  ummI 
custom-houses  for  all  the  appraisers  to  naks 
personal  examinations,  or  all  the  assistant  ap- 
praisers to  do  it.  There  are  two  answers  to 
this.  If  ofRcers  enough  to  perform  these  public 
duties  do  not  exist,  more  should  be  authoriced, 
or  their  duties  to  examine  in  person  should  be 
dispensed  with  by  an  act  of  Congreas.  Again, 
the  collector  need  detail  no  more  officers  to 
make  the  appraisal  than  can  he  spared,  or  than 
the  law  imperatively  demands.  All  we  hold  is, 
that  such  as  are  detailed  in  a  particulkr  esse 
should  do  their  duty,  in  a  manner  which  their 
oaths  require;  and  it  would  be  n  novelty  for 
courta  to  countenance  one  or  more  persons,  >I 
undertaking  a  duly  in  such  a  case,  to  be  ex- 
onerated from  it  because  it  was  burdensome  or 
difficult 

'There  is,  too,  a  sufficient  answer  to  [*S4* 
another  objection,  that,  if  a  personal  exainina- 
tion  was  required  of  every  article,  time  enough 
would  not  exist  for  the  purpose.  For  the  acts 
of  Congress  do  not  require  every  article  in  a 
package  to  be  examined.  A  fair  selection  of 
specimens  or  samples  is  made  sufficient.  3  Stat 
at  Large,  73S,  sec.  16. 

The  instruction  by  the  court  below  on  this 
point  is  therefore  the  only  one  tolerated  by 
the  language  of  the  acta  of  Congress  and  tha 
oaths  of  the  appraisers,  though  a  different  usage 
may  have  grown  up  at  some  ports,  without 
intending  anything  negligent  or  wrong. 

The  only  remaining  question  is,  whether  the 
removal  of  one  of  the  merchant  appraisers,  and 
the  substitution  of  another,  who  estimated  tks 
value,  was  not  on  the  facts  of  this  case  irrego- 
lar,  so  as  to  make  their  appraisal  invalid. 

The  court  below  instructed  the  jury  it  ms 
so.  We  feel  constrained,  by  the  law  and  reason 
of  the  case,  to  concur  in  that  view.  The  per- 
son removed  was  one  selected  as  a  member  of  aa 
appellate  tribunal,  to  revise  the  value  estimat- 
ed by  the  regular  appraisers,  and  he  was  re- 
moved and  another  appointed,  as  the  record 
shows,  not  for  any  misconduct  discovered,  at 
any  incompetency  intervening,  by  act  of  Uod  or 
otherwise,  but  merely  because  he  wished  tinM 
given  to  obtain  more  evidence  from  England, 
which  might  justify  a  lower  estimate. 

Now,  without  saying  what  might  be  propw 
in  case  of  a  strictly  public  olTicer,  quasi  judiual 
and  misbehaving,  as  nothing  was  ruled  M 
that  point  below,  and  indeed  without  holdiof 
what  might  be  competent  in  case  of  an  arbitn- 
tor  or  referee,  public  or  private,  becoming  oor- 
rupted  or  incapable,  as  the  ruling  did  not  apply 
to  that  case,  we  are  satislied  that  the  allowanes 
of  an  appeal  to  merchant  appraisers  by  the  im- 
porter would  be  nugatory,  or  a  mockery,  if  a 
member  of  the  tribunal  can  be  removed  by  the 
collector  or  secretary  whenever  his  opinion  ap- 
pears not  likely  to  nccord  with  theirs  on  the 
matter  submitted.  He  is,  as  to  that,  a  qnMi 
judge,  a  "legislative  referee."  Rankin  t.  Hart, 
4  Howard,  327. 

And  an  interference  with  such  a  referee  for 
such  a  cause  would  conflict  with  all  just  notions 
of  judicial  independence,  or  judicial  puritr, 
and  when  done  and  snnctioncd  aa  to  a  pablie 
referee,  it  might  slmke  confidence  abrosul  as 
well  as  at  home  in  llie  administration  of  onr 
bowkrd  I*. 
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refane  (jitcm,  *■  eomweted  with  eommereial 
inparti.  In  all  fie«  countries,  public  senti- 
□cnt  ii  much  shocked  ij  anj  interference  with 
jndid*!  duties,  tending  to  warp  them.  And 
more  especially,  if  io  nude  i«  to  be  liket;  to 
inflaence  a,  pending  queation  in  favor  of  those 
iiterfcriag,  and  actusllj  ending  in  the  removal 
141*]  of  a  judicial  incumbent  'merelj  for 

r'lion  expressed   in 'the   eaurse   of   the   s 
eh  w«B  not  agreeable. 

Again,  the  merchant  appraisera  here  can 
hum;  ha  considered  public  offlcen  at  all,  in 
tb  ordinal;  Acceptation  of  the  term.  One  of 
than  was  formerl;  selected  b;  the  importer 
ilone.  Neither  of  them  bow  holds  a  commis- 
■km,  nor  are  the;  oeleeted  to  discharge  gen- 
aill;  public  duties  of  a  certain  character. 

But  the;  are  mere  umpires  between  the  per- 
manent appraisera  and  tlie  importers,  when  dii- 
•glteing  as  to  the  value  in  some  particular 
cue;  and  It  is  difficult  to  see  how,  when  third 
pETioDs  are  interested  in  their  deciaion,  the 
otlur  side,  whether  represented  b;  the  collector 
or  Kcretar;,  could,  without  the  consent  of  those 
third  peraons,  or  without  some  grave  publii 
pound  be;and  a  mere  difference  of  opiniot. 
ranore  an  umpire,  and  thus  attempt  to  change 
tbe  award  about  to  be  made. 

Though  some  very  culpable  eases  of 
norals  of  public  judicial  officers  occurred 
Essland  before  her  revolution,  during  the 
itbitrai;  reign  of  the  house  of  Stuart,  and  led 
(or  security  to  a  change  in  the  tenure  of  their 
otSea  from  the  pleasure  of  the  king  to  f;aod 
behavior,  ;et  nothing  of  the  kind  aeems  since 
to  be  countenanced,  here  or  there,  for  mere 
dilTertnce  of  opinion.  Aitd  the  course  pursued 
is  the  present  instance  was  probably  the  result 
of  Dot  adverting  to  the  judicial  character  of  a 
merchant  appraiser,  or  of  a  misapprehension 
u  to  the  duty  and  right  to  do  the  act,  only  for 
requesting  delay  to  obtain  more  evidence,  rather 
thin  arising   from   any   intentional   abuse   of 

The  delay,  asked  for  the  benefit  of  the  im- 
perters,  was  also  to  prevent  a  penalty ;  and  in 
(Mh  a  ease,  when  doubts  exist,  the  respondent 
« to  be  favored.  7  Peters,  4S3;  1  Baldwin,  C. 
C  317.  The  ronoval,  made  to  avoid  this  de- 
lay of  further  evidence  against  the  forfeiture, 
*u  likewise  in  the  case  of  merchants  and  nian- 
nfletnrera  of  apparently  high  respectability,  and 
■rithont  a  particle  ol  evidence  indicating  any 
fstent  b;  them  to  defraud  the  government. 

Alnoat  the  whole  system  of  appraisals  is 
founded  on  the  idea  that  fraud  has  been,  or  is 
UW;  to  be,  practiced.  And  white  this  court 
)■*  never  been  backward  in  ferreting  out  and 
Faniihing  real  frauds  attempted  on  the  revenue, 
Jd,  at  the  same  time,  where  no  dishonesty  is 
pntended,  but  a  disposition  appears  in  the  im- 
poter  to  conform  to  the  laws,  he  is  entitled  to 
fiO  kgal  protection,  else  fair  commerce  be- 
tnen  lu  and  the  rest  of  the  world  will  be  dis- 
tNTsged,  and  our  national  character  tarnished. 
The  government,  too,  could  not  suffer  by 
be  delay  asked  here,  as  they,  in  the  mean- 
time, would  hold  the  goods,  unless  the  increased 
141*]  'duties  on  the  highest  appraisal,  and 
the  penalty,  were  paid  to  them. 
The  judgment  below  is  affirmed. 
It  L.  ed.  I 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  conaid- 
eration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  dam- 
age* at  the  raie  ol  six  per  centum  per  annum. 


HUGE  llAXWELL,  Plaintiff  in  Error, 


Importer — protest — difference  between  value  < 
goods  at  time  of  procurement  and  time  c 
shipment — may  maintain  action  for  excess  ( 
duties  paid. 


been  an  sdOUlon  of  bo  macb  ti 
to  subject  tbe  Importer  to  a  penalty  ;  or  to  al 
the   Importer  vDluntarllr  to   make  the   addltloii 
the  Invoice  price  and  so  escape  (he  pensltji  and 
Importer  chose  the  latter  course,  tbis  was  not  a 

bar  him 
lector  loi 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

Like  the  preceding  ease  of  Greely  v.  Thomp- 
son and  Forman,  it  wos  an  action  brought  by 
the  defendants  in  error  against  Maxwell,  the 
collector  at  the  port  of  New  York,  for  the  re- 
turn of  duties  paid  under  protest. 

In  January,  1860,  the  defendants  in  error 
imported  into  New  York,  in  the  ship  Mntilda, 
from  Manilla,  auniiry  bags  of  sugar  and  Iwles 
of  hemp.  The  goods  were  purchased  in  March 
and  April,  1849,  but  not  shipped  until  about 
the  24th  of  July,  1849,  when  the  market  prices 
had  risen  very  considerably.  The  assistant  ap- 
praiser reported  upon  the  value  of  the  articles, 
meaning  by  the  word  value  "the  actunl  toarket 
value  at  the  time  of  shipment  to  the  United 
States  in  the  principal  markets  of  the  country 
of  produce." 

The  importers  paid  the  duties  under  protest, 
le  of  which   was   the   following: 

•Protest  Notice.  [•24* 

New  York.  January  3d,  1850. 
"H.  Maxwell.  Esq,,  Collector: 

"We   hereby    protest   apiinst   the   duties   de- 
luded from  us  by  the  collector  on  this  impor- 
,  tatioD  of  plantain  bark,  or  hemp. 

"One  objection  is,  that  the  duties,  contrary 
to  law  and  justice,  are  assessed  upon  a  greater 
value  than  the  cost  of  the  same  when  pur- 
chased for  us  for  shipment  to  the  United  States; 
the  true  costs  and  charges,  being  the  value  in 
'  n  L.  405 
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the  forsign  market  (Mknilla),  at  the  time  vhen 
porchaaed  tor  sbipmeiit,  amount  to  $3B,1DT.SG, 
naf  thirty-eight  thouBand  one  hundred  and 
ainetj-seven  /j',,  dollars.  We  are  required  to 
pay  dutieB  upon  an  estimated  and  GctitiouH 
value,  amounting,  with  charges,  etc.,  to  147,- 
'62.BS,  and  we  are  compelled  to  enter  the  goods 
at  their  estimated  and  flctitious  value  to  save 
penalties  and  forfeitures,  and  to  get  possession 
of  onr  property. 

"We  protest  against  being  committed  to  any- 
thing by  the  form  of  the  entry,  which  we  sub- 
mit to  upon  compulsion,  insisting  that  they  are 
not  according  to  the  truths  of  the  transactions. 
The  sixteenth  section  of  the  tariff  law  of  1842 
Axes  the  date  of  purchase  for  shipment  as  the 
time  in  reference  to  which  the  value  is  to  be  as- 
certained, except  in  the  ease  of  goods  import- 
ed into  the  United  States  from  some  country 
other  than  that  of  the  growth  or  manufacture  of 
the  Imported  articles.  There  is  nothing  in  the 
eighth  section,  or  any  part  of  the  Tarif  Act  ol 
1646,  nor  in  any  other  law  of  the  United  States, 
inconsistent  with  the  sixteenth  section  of  the 
Act  of   1642. 

"We  give  notice  that  we  intend  to  seek  re- 
dress by  suit  at  law  and  otherwise,  as  we  may 
be  advised,  for  the  wrong  done  to  us  in  respect 
to  the   excessive  duty  imposed  upon   this   im- 

"We  rely  upon  the  objection  we  have  made, 
and  upon  such  other  objections  founded  In  law 
and  in  tact  as  belong  to  the  case,  and  we  now 
offer  to  specify  them  to  the  collector,  more 
particularly  it  requested  so  to  do. 

"The  sum  of  money  now  illegally  extorted 

from  us,   over  and  above   the  true  and 

honest  duties,  is  $2,300.26,  more  or  less, 

W.  Q.  being  26  per  cent,  on  the  valuation  over 

B.        and  above  actual   cost,  as  specified  in 

the  invoice  herewith   produced. 

"True  copy.  S.  P.  R. 

•Tlati'l.  L.  t  Geo.  Griawold." 

Upon  the  trial  of  the  cause  a  bill  of  exeep- 
244*]  tions  was  taken,  •which  it  is  not  deemed 
advisable  to  set  forth  in  extenso.  because  it  con- 
tained all  the  invoices,  entries,  depositions,  and 
circulars  from  the  Secretary  of  the  Treasury, 
the  whole  amounting  to  nearly  thirty  printed 
pages.  The  following  summary  of  the  bill  will 
be  sutTicient: 
Southern  District  of  New  York,  as. 

Be  it  remembered,  that  on  the  13th  day  of 
June,  in  the  year  1850,  as  yet  of  the  stated  term 
of  the  said  court,  commencing  on  the  first  Mon- 
day of  April,  in  the  year  1850,  held  at  the  City 
Hall,  in  the  city  of  New  York,  in  the  Southern 
District  of  New  York,  before  the  Hon.  Samuel 
Nelson,  Associate  Justice  of  the  Supreme  Court 
of  the  United  States,  sitting  in  the  said  Circuit 
Court,  the  issue  within  contained  joined  be- 
tween the  said  Nathaniel  L.  Griawold,  George 
Griswold,  George  W.  Gray,  and  George  Gris- 
wold.  Junior,  plaintiffs,  and  Hugh  Maxwell, 
defendant,  came  on  to  be  tried,  and  the  said 
parties,  by  their  respective  attorneys,  before  the 
laid  justice  came;  and  the  jurors  of  the  jury  in 
this  behalf  duly  summoned  also  came;  and  to 
say  the  truth  also  In  this  behalf  are  elected, 

And  the  counsel  for  the  said  plaintiffs,  to 
maintain  and  prove  the  said  issue  in  their  be- 
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half,  prodveed  and  gave  in  evidence  the  In- 
voioea,  uttries,  and  i»^teats,  in  the  words  and 
figures   flowing: 

(Then    followed    the    invoices,    entries,    and 

protests,  the  entries  showing  that  the  apprais- 
ers had  added  to  the  amount  "to  make  value 
at  time  of  shipment.") 

And  jw«ved  that  said  protests  were  made  and 
delivered  to  the  defendant  at  and  before  the 
payment  of  the  duties  on  the  goods  in  said  in- 
voice and  entries  contained,  and  that  the  sum 
of  $12,493.50  was  paid  by  the  plaintiffs  to  the 
defendants  on  the  8th  day  of  January,  IS&O,  as 
duties  on  the  plantain  bark  named  in  said  fore- 
going entry  thereof,  of  which  amount  S2,4:io.60 
was  duty  on  the  sum  of  $9,702,  aSded  with 
commissions  in  said  entry  as  therein  ezpreased, 
"to  make  market  value  of  bark";  and  on  the 
15th  day  of  the  same  month  the  plaintiffs  paid 
to  the  defendant  the  further  sum  of  $5,091,  as 
duties  on  the  sugar  named  in  said  torching  en- 
try thereof,  of  which  amount  $616  was  duty  on 
the  sum  of  $2,060,  added  with  commissions  in 
said  last-mentioned  entry  as  therein  expressed, 
"to  make  value  at  time  of  shipment." 

And  further  to  maintain  and  prove  said  Issue 
on  their  part,  the  counsel  for  said  plaintiffs 
called  the  following  witnesses,  who,  being  sev- 
erally duly  sworn,  testified  as  follows,  that  is 

(Tiien  fallowed  the  depositions  of  several 
witnesses,  showing  *the  purchases  at  [*S4S 
Manilla,  and  that  the  prices  were  the  regular 
market  prices  at  the  time  of  purchase.) 

The  plaintiff's  counsel,  further  to  maintain 
and  prove  said  issue  on  their  part,  produced 
and  gave  in  evidence  oertain  circulars  of  ths 
Secretaiy  of  the  Treasury,  in  the  words  and 
figures  following,  vis.; 

(Then  followed  a  series  of  circulars  frmn  ths 
secretaries  of  the  Treasury,  beginning  with  the 
year  1833,  and  coming  down  £i  October,  IS49, 
being  nineteen  printed  pages.} 

The  plaintiff's  counsel,  further  to  maintain 
and  prove  said  issue  on  their  part,  called  the 
following  witnesses,  who,  being  severally  duly 
•worn,  testified  as  follows: 

A.  B.  Mead  testified  that  he  was  assistant  ap- 

I raiser  from  about  the  fall  of  1846  to  the  fall  of 
B49,  and  during  that  time  had  the  almost  ex- 
clusive charge  of  appraising  iron  and  other 
metals,  "and  that,  under  the  instructions  of  the 
Secretary  of  the  Treasury,  the  examiners  and 
appraisers  at  the  port  of  New  York  have  in  all 
cases  been  required,  under  the  provisions  of  the 
tariffs  of  1842  and  1846,  to  ascertain,  and  ap- 
praise, and  report,  the  wholesale  market  values 
of  all  merchandise  in  the  principal  markets  of 
the  country  of  production  or  manufacture,  at 
the  period  of  the  exportation  of  the  merchandise 
to  the  United  States,  and  not  at  the  period  of 
the  purchase  or  production  of  the  merchandise 
in  the  country  whence  imported,  and  that  such 
has  been  the  uniform  practice  up  to  this  time, 
so  far  as  known  to  the  deponent." 

G.  F.  Thompson  testified  that  be  was  assist- 
ant appraiser  of  the  port  of  New  York  from  1844 
to  June.  1848,  and  that,  under  the  instructions 
of  the  Secretary  of  the  Treasury,  the  examiners 
and  appraisers  at  the  port  of  New  York  have  In 
all  cases  hem  required,  under  the  provisions  of 
the  tariffs  of  1842  and  1846.  to  ascertain  and  ap- 
praise, and  report,  the  wholesale  market  Tahtes 
TFoward  10. 
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of  in  merehuidiBe  In  the  principal  markets  of 
the  rountrj  of  production  or  manufacture,  at 
[he  period  of  the  exportation  of  the  mercIiaB- 
diK  lo  the  United  States,  and  not  at  the  period 

of  Ihe  purchase  or  production  of  the  merchan- 
dise in  the  coontrj  whence  impurted,  and  that 

^urli  has  been  the  uniform  practice  up  to  this 

lime,  BO  far  as  known  to  the  deponent. 
Stmuel  J.  Willia  testified  that  be  was  one  of 

ibe  principal   appraiaera   at   the  port   of  New 

Vork  from  the  year  1844   to  July,   1S49,  and 

Ibst,  QDder  the  instnictioni  of  the  Secretary  of 

Ibe  Treaaury,  the  esaminera  and  appraiaera  of 

(be  port  of  New  York  hsTe  in  all  casca  been 

required,  under  the  provisiona  of  the  tnriffa  of 

1U2  Mid  1846,  to  aacertain,  and  nppraisc,  and 

npoit,  the  wholeaale  market  values  of  all  mer- 

14e*]  chandise  in   the   'principal  markets  of 

the  country  of  production  or  manufacture,  at 

the  period  of  the  exportation  of  the  merchan- 
dise in  the  country  whence  imported,  and  that 

such  has  been  the  uniform  practice  up  to  this 

time,  M  far  aa  known  to  the  deponent. 
The  counsel  for  said  plaintiffB  then   rested, 

■nd  the  counsel   for  said  defendant  thereupon 

iniisted  and  prayed  the  court  to  charge  and  in- 

itract  the  jury,  as  matter  of  law,  as  follows: 
1.  That  the  payment  made  in  this  case  by 

tlie  plaintiffs  to  the  defendant  was  a  voluntary, 

and  not    a    coercive   payment;    and    so    that 

the  plaintiffs  could  not  maintain  their  action; 

thit  the  evidence  showed  that  the  colli^ctor  had 

been  entirely  passive  in  this  whole  matter,  and 

had  done  no  act,  and  made  no  demand,  which 

compelled   the   plaintiffs    to    pay    the    entire 

imount,  which  they  did  pay  upon  their  own  ad- 

Tiiement;  that  the  collector  merely  received  the 

nun  tendered   to   him   by   the   plaintilTs,   and 

nevei  made  the  payment  a  condition  precedent 

to  the  delivery  of  the  goods,  nor  threatened  to 

raiie  the  valuation  enpresaed  on  the  face  of  the 

uvoice;   all   that  was   done  was   done   by  the 

pbintiffs  themselves   voluntarily,  without  the 

ieait  coercion  or  action  on  the  part  of  the  dc- 

(endsnt.  and  that  the  verdict  should  therefore 

be  in  his  favor. 
£.  That  the  acts  done  by  the  collector  were 

all  done   in   obedience   to   written    instructiona 

made  by  circulars  addressed  by  the  Secretary 
of  the  Treasury  to  the  collector  (which  are  set 
oat  in  schedule  Z,  annexed  to  this  ease),  and  in 
compliance  with  the  acts  of  Congress  therein 
referred  to. 

That  these  instructions  had  all  the  authority 
of  law,  so  far  as  the  collector  was  concerned, 
and  he  could  not  disobey  them.  That  all  the 
money  received  by  the  collector  in  this  case  wiia 
collected  by  him  in  obedience  to  law,  and 
paid  immediately  into  the  Treasury  of  the 
United  States  under  a  like  compulsion,  and 
that  tlie  collector  could  not  be  made  liable  to 
refund  any  part  of  this  money  to  the  plaintilTs, 
even  although  the  construction  put  upon  the 
revenue  laws  by  the  Secretary  of  the  Treasury 
may  have  been  erroneous. 

That  the  Act  of  Congresa  approved  February 
tath,   1845,   entitled,  "An   Act   explanatory   of 

an  act  making  appropriations  for  the  civil  and 

diplomatic  expenses  of  government  for  the  year 

ooe  thousand   eight  hundred  and  thirty-nine," 

Hi  not  apply  to  thie  case,  the  defendant  being 

compelled,  by  laws  psised  by  Conirress  subae- 

_«_tls  tn  that.  Doap    I. „.  ?, ,  ..... 
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into  the  Treasury  of  the  United  States  all 
moneys  received  by  him  as  collector,  and  that 
by  authority  of  the  case  of  Carey  v.  Curtiss,  re- 
ported in  the  third  of  Hammond's  Reports, 
page  236,  the  defendant  could  not  be  made 
liable  in  this  action. 

3.  That  there  was  no  error  in  the  proceed- 
ings at  the  custom-house  'the  valuation  ['247 
there  made  being  the  true  valuation  according 
to  law,  and  hence  this  action  could  notbemain- 

Whereupon  the  eonrt  then  and  there  charged 
and  instructed  the  jury,  that  by  law  duties 
were  only  to  be  assessed  upon  the  actual  mar- 
ket value  of  the  said  plantain  bark,  or  hemp, 
and  sugar,  at  the  time  of  their  purchase  by  the 
plaintilTs,  and  not  upon  such  market  value  at 
the  time  of  their  shipment  by  them;  and  that 
the  pnymcnt  of  duties  by  the  plaintiffs  upon 
"""  "  —  "ased  amount,  being  the  difference  be- 


the  plaintiffs  were  entitled  to  a  verdict  for  the 
sum  paid  as  duties  on  such  increased  amount, 
with  interest  thereon  from  the  date  of  its  pay- 
ment; that  the  fact  that  the  defendant,  in  tak- 
ing duties  upon  the  market  value  of  the  mer- 
chandise at  the  time  of  shipment,  bad  acted  in 
obedience  to  the  circular  instructions  to  that 
effect  from  the  Secretary  of  the  Treasury,  did 
not  render  such  mode  of  assessment  of  duties 
legal,  or  preclude  the  plaintiffs  from  recovering 
tlic  excess  paid  by  them  above  the  duties  upon 
the  market  value  of  the  merchandise  at  the 
time  of  its  purchase.  And  the  court  further 
refused  to  charge  or  instruct  the  jury  in  con- 
formity with  the  points  insisted  upon  by  the 
defendant's  counsel,  and  in  conformity  with 
which  he  hod  pmycd  the  court  to  charge  and 
instruct  the  jury  as  aforesaid. 

And  the  counsel  for  said  defendant  then  and 
there  excepted  to  the  said  charge  of  the  court, 
and  to  the  refusal  of  the  court  to  charge  the 
jury  in  conformity  with  which  the  said  counsel 
had  so  prayed  the  court  to  charge  the  jury,  aa 
aforesaid. 

And  thereupon  the  jurors  of  the  jury  afore- 
said found  a  verdict  for  the  plaintiffs  for  three 
thousand  two  hundred  and  six  dollars  and  for- 
ty-four cents. 

And  because  the  said  several  matters  so  of- 
fered and  given  in  evidence,  and  the  matters 
insisted  upon  by  the  said  defendant,  and  the  de- 
cision of  the  said  court,  and  the  charge  of  the 
^aid  court,  and  the  said  exceptions  taken  to  the 
suiiie,  do  not  appear  by  the  record  of  the  ver- 
dict aforesaid,  the  said  defendant  has  caused 
the  same  to  tic  writli'U  on  this  bill  of  excep- 
tions, to  be  nnncxe<i  to  said  record,  and  hn-< 
prnyed  the  said  justice,  holding  the  soid  court, 
to  set  his  hand  nnd  seal  to  (lie  same.  Where- 
upon the  said  I  he  Honorable  Samuel  Nelson, 
the  associate  justice  before  whom  the  said  issue 
was  tried,  and  the  said  exceptions  were  taken, 
has  hereto  set  his  hand  and  seal,  this  2d  day  of 
January,  in  the  year  I8fll.        S.  Nelson.  [1.  a.] 

•Upon  this  bill  of  exception,  the  case  ['a^S 
came  up  to  this  court. 

It  was  argued  by  Mr.  Crittenden  (Attorney- 
(leneral)  for  (he  plaintiff  in  error,  and  Mr.  J. 
S.  HcCullob  for  the  defendants  in  error. 
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For  Mr.  Crittenden'*  argnment,  see  the  pre- 
ceding case  of  Greely  t.  Thompson  and  Forman. 
Mr.  McCuIlob  made  the  following  points: 

I.  The  duties  were  exacted  b;  coercion  and 
duresB,  and  were  not  s  voluntarj  payment 
without  condition  or  reserve. 

II.  The  right  to  maintain  this  action  under 
the  Act  of  2ath  February,  1846,  iB  not  impaired 
or  taken  awny  by  laws  or  circulars  of  ft  date 
prior  or  subsefjueot  thereto. 

m.  The  dutiable  value  of  the  merchandisB 
was  illegally  estimated  and  appraised  by  the 
appraisers  and  collector,  at  the  market  prices 
of  the  period  of  shipment,  and  their  acts,  be- 
ing illegal  thereon,  are  not  conclusive  on  the 
importer,  but  are  null  and  void. 

1.  The  payment  was  coercive  and  by  duress, 
and  not  voluntary  and  without  reserve. 

The  sovereignty  of  the  United  States  has,  as 
its  incident,  the  power  to  prohibit  imports  and 
lay  impost  duties,  and  in  the  exercise  thereof 
has  sppointed  officers  to  execute  its  regulations. 

Boarding  officers  are  to  search  and  seal  boxes, 
etc.  Act  of  1799,  c.  22,  sec.  97.  Masters  and 
mates  are  fined  $1,000  for  allowing  merchan- 
dise to  be  landed  without  permit  and  in  open 
day  (1799,  c.  22,  sec.  27),  and  merchandise  so 
landed  is  forfeited  (1799,  c.  22,  sees.  27,  GO). 

The  collector  and  naval  officers  are  to  esti- 
mate the  duties  in  gross,  and  indorse  the 
amount  on  entry  (1799,  c.  22,  sees.  21,  49),  and 
no  permit  to  land  is  granted  until  this  amount 
IS  paid  (1709,  c.  22,  set-  82),  and  a  bond  for 
redelivery  of  the  merchandise  on  demand  of 
the  collector  is  executed  according  to  the  Act 
of  1830,  c.  U7,  sec.  8  (4  Stat,  at  Large,  411). 

The  entry,  which  is  to  be  made  before  the 
Koods  are  landed  (1799,  c.  22,  sees.  21.  27,  etc.), 
is  to  be  swom  to  by  the  importer,  and  on  it  he 
has  to  make  the  additions,  which,  by  sec.  8  of 
the  Tariff  Act  of  1849,  are  authorized  in  the 
cases  of  purchased  goods;  and  if  the  additions 
are  not  then  made,  the  Secretary  of  the  Treas- 
ury refuses  to  relieve  under  the  Act  of  1797, 
March  3d,  from  any  penalty  that  mav  be  in- 
flicted where  the  appraisers  put  up  the  value 
(see  Circular  of  Secretary  of  the  Treasury,  11th 
June,  1849),  and  in  remitting  the  penalty,  only 
the  half  of  the  United  States  would  be  returned, 
249*]  if  the  residue  shall  have  'been  distrib- 
uted among  the  ofTicers  of  the  customs  (Circu- 
lar, 2Sth  May,  1845). 

The  Circular  of  ath  July.  1B4T,  had  expreas- 


of  the  time  of  purchase,  and  under  this  and 
the  subsequent  circulars  the  importers  would 
inevitably  have  suffered  the  penalty,  had  they 
not  raised  their  invoice  purchase  prices  to  the 
market  values  of  shipment. 

Upon  suspicion  by  the  collector  of  intended 
fraud  in  staling  the  value,  or  otherwise,  the  im- 
porter is  liable,  after  entry,  to  have  the  ;;oods 
seized  (Act  of  1842,  e.  270,  sec.  21.  5  Stat,  at 
Large,  665;  1799,  c.  22,  sees.  6S,  67;  Kankin  v. 
Hoyt,  4  Howard.  333) ;  and  if  the  importer  suc- 
ceeds in  eslabtiahing  his  good  faith,  he  still 
cannot  rpcover  from  the  United  States  the 
costs  expanded  by  him.  See  3  Howard,  252. 
npinion  ol  Justice  Story;  Shaw  v.  Woodcock,  7 
liarn.  4  Cress.  73,  84;  Irving  v.  Wilson.  4  T. 
K.  485;   Snowdon  v.  Davis,  1  Taunt.  358. 

■i.  The  right  to  maintain  this  action,  under 
408 


The  collector  who  exacts  duties  under  in- 
structions inconsistent  with  the  law,  cannot 
plead  in  defense  an  act  of  a  superior,  which  in 
itself  is  null  and  void.  See  Opinions  of  Attor- 
neys-General, 1015. 

The  personal  inconvenience  of  the  collector 
is  not  to  be  considered.  Tracey  v.  Swartwont, 
10  Peters,  98- 

The  Act  of  1839,  March  3d,  sec.  2,  waa  in 
effect  but  the  reiteration  of  former  provisions 
of  law  (1799,  c.  22,  sec.  21,  1  Stat,  at  Large, 
644)  ;  nor  is  there  any  act  subsequent  to  I83t 
that  overrules  the  Act  of  February  2eth,  184G. 

The  second  clause  of  the  Act  of  26th  Febru- 
ary, 1845,  provides  for  the  maintaining  of  ac- 
tions and  trials  by  jury  for  subsequent  extor- 
tions, and  any  enaclinent  to  repeal  this  provi- 
sion must  be  wholly  repugnant  to  and  incmi- 
sistent  with  it,  or  the  two  Isws  must  consist 
together  as  part  of  an  entire  system;  and  the 
will   jealously  restrict  the  constmctiOB 


the  Act  of  26th  February,  184S,  e.  22  (S  SUt. 
at  Large,  720},  is  not  impaired  or  taken  away 
by  laws  and  circulars  of  a  date  prior  or  subse- 
quent  thereto. 

The  power  given  to  the  Secretary  of  tha 
Treasury,  under  sees.  23,  24  of  the  Tariff  Act 
of  1842,  to  establish  "regulations  not  incon- 
sistent with  the  laws  of  the  United  States,"  to 
just  and  impartial  appraisals  of  goods. 


d  very   , 
\  of  fori 


of  laws  exempting  officers  from  responsibility 
1  in  the  exercise  of  powers  which 

and  penal tiei 


for  oppre 


•Estis,  2  Johns,  379),  which  derogate  [*tS» 
from  the  common  law  (19  Vin.  Abr.  524,  ■«& 
125;  4  Hill,  76,  92),  which  derogate  from  the 
rights  of  property  (Smith  v.  Spooner,  3  Pick. 
230),  and  the  illegal  exercise  of  which  has 
always  been  held  to  subject  officers  to  recora- 
jjfnse  the  damages  arising  therefrom.  The 
Mariana  Flora,  11  Wheat.  1;  Ripley  v.  Gelston, 
9  Johns.  302;  Gossly  v.  Barlow,  1  Anstmther, 
23;  Bostock  T.  Saunders,  2  Black.  912. 

it  is  to  be  observed  that  this  exaction  is 
made  under  the  general  regulations  issued  by 
the  Secretary  of  the  Treasury,  under  sec.  23  of 
the  Tariff  Act  of  1842,  and  not  by  a  special  de- 
cision, under  the  twenty-fourth  section  of  Miid 

3.  In  support  of  the  point  that  the  appmiw- 
ment  on  the  market  value  of  shipment  «U 
illegal,  and  the  acts  of  the  officers  based  thei*- 
on  were  nullities,  the  following  authorities 
are  relied  upon. 

Under  the  revenue  laws  passed  prior  to  1823, 
the   assessment   of   merchandise   subject   to  ad 

in  tabor  and  materials."  and  not  on  its  aelnal 
market  value.  Ninety -five  Bales  t.  United 
States.  1   Paine's  C.  C.  140;   1789.  c.  5.  sec.  22, 

1  Stat,  at  Large,  42;  Tappan  v.  United  SUtea, 

2  Mason's  C.  C.  R.  402;  1790,  c.  35.  sec.  40; 
Ibid.  10!l;  Tappnn  v.  I'nitcd  States.  II  Wheat. 
419;  1799,  c.  22.  sec.  09;  Ibid.  077;  Act  «f 
1818.  c.  79,  sec.  79.  3  Stat,  at  Large,  435. 

By  the  subsequent  laws  the  assessment  was 

based  on  the  aetuat  wholesale  market  value  of 

the  goods.     Acts  of   1823,  c.  21.  sees.  4,  6,  8. 

13,   IS,  3   Stat,   at   Large,  732;  733.   734,   7SS; 

ri  V^-    Howtttd   1*. 
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1828,  c  35,  «ec.  8,  4  Stat,  at  Urge.  273;  1830, 
c.  U7,  dec.  4;  Ibid.  410;  1832,  c.  227,  sec.  7; 
Ibid.  691;  1S42,  c.  270,  sec.  16,  5  Stat,  at 
Lirge,  503. 

By  the  acts  of  1823.  c.  21,  seci.  5.  13,  18  (3 
Stat,  at  Large,  733,  735},  and  1842,  c  270,  sees. 
16,  17  (S  SUt.  at  Large,  563,  S64),  the  actual 
wholesale  market  values,  in  the  chief  markets 
of  the  country  of  production,  are  to  be  esti- 
mated and  ascertained  at  the  time  of  the  pur- 
chase of  the  goods,  except  that,  in  case  the 
importation  is  from  a  country  other  than  that 
of  the  original  production,  then  the  values  are 
to  be  found  as  of  the  time  of  the  exportation 
to  the  United  States;  and  by  the  Act  of  1848, 
c.  74,  sec.  8  (Pamphlet  Laws,  89),  the  rules 
prescribed  by  then  existing  laws  are  re-enacted 
in    regard   to   merchandise     subsequently    im- 

The  value  so  to  be  ascertained  is  the  "net," 
"prime,"  "wholesale  price,"  after  deduction  of 
discounts,  bounties,  and  drawbacks  (Act  of 
1823,  e.  21,  sees.  6,  16,  3  Stat,  at  Large,  73Z, 
735;  Act  of  1842,  c.  270,  sec.  16,  6  Stat,  at 
Lar^,  663) ;  and  after  allowance  for  "depre- 
ciation" in  the  "foreign  moneys"  in  which 
351*1  'these  values  are  required  to  be  ex- 
pressed. Act  of  179B,  c.  22,  sees.  36,  61,  1 
SUt.  at  Large,  656,  873;  Act  of  1789,  c.  5,  sec 
13,  1  Stat,  at  Large,  3B;  Act  of  1801,  c.  28,  sec 
2,  2  Sut.  at  Large,  121. 

The  argnment  of  the  plaintiffs  in  error  is, 
that  the  "proviso"  of  sec.  16  of  the  Tariff  Act 
of  1842  {6  Stat,  at  Large,  583)  overrules  or  re- 
peals the  body  of  that  section,  as  to  the  time 
of  ascertaining  the  market  values.  See  Treas- 
ury Circular  of  6th  July,  1847. 

But  this  view  has  not  been  maintained  even 
by  the  Treasury  Department  (see  Cir.  dth 
September,  1848),  and  that  it  is  erroneous  is 
evident,  because  the  proviso  contemplates  an 
importation  from  "a  country  other  than  that 
of  production,"  whilst  the  purview  of  the  sec- 
tion refer*  to  an  importation  "from  the  coun- 
try of  original  production." 

The  general  object  of  a  "proviso"  is  to 
qualify  or  restrain  the  generality  of  the  "pur- 
view" of  an  act.  Uinis  v.  United  States,  15 
Peters,  44S.  And  where  the  "proviso"  may  ope- 
rate as  a  separate  and  substantive  clause  in 
itself,  differently  from  the  rest  of  the  enact- 
ment, it  must  be  so  construed.  Rex  v.  Harris, 
4  T.  R,  202;  Rex  v.  Robinson,  2  Burr.  799; 
The   Emily  and  Caroline,  0  Wheaton,   381. 

In  Churchill  v.  Crane,  2  M.  &  P.  421,  it  was 
held  that  where  a  general  intent  is  expressed, 
and  then  «  special  intent,  the  last  is  an  excep- 

To  repeal  the  "body"  of  an  enactment  by 
tbc  "proviso"  requires  that  it  bo  wholly  re- 
pugnant to  the  "purview."  1  Kent's  Com.  462. 
The  substitution  of  one  enactment  for  an- 
other must  be  entire  and  repugnant,  in  order  to 
repeal  by  implication.  See  United  States  t. 
Heth,  3  Cranch,  399;  Goodenow  v.  Butterick,  7 
Mass.  141.  And  clauaee  that  are  repugnant  to 
a  law  and  the  system  are  held  to  be  null  in  or- 
der  to  sustain  the  general  provisions.  Mendon 
r.  County  of  Worcester,  10  Pick.  236. 

It  baa  Deen  adjudged  by  the  Circuit  Court  of 
the  United  Statea  for  Massachusetts,  in  the 


sees.  6,  8,  13,  16,  and  1B42,  c.  270,  sec.  18,  the 
appraisement  of  merchandise  is  to  be  made  "if 
actually  bought  as  of  the  time  of  purchase,  and 
if  imported  for  account  of  the  producer  or 
manufacturer,  at  the  time  when  manufactured 
or  produced."  So  held  in  Grinnell  v.  Lawrence, 
Ct.  Ct.  U,  S.  New  York.  The  estimation  and 
appraisal,  therefore,  to  be  8nal  and  conclu- 
sive on  the  importer,  must  have  been  made  in 
strict  compliance  with  the  requirements  of  thi- 
law. 

In  Rankin  v.  Hoyt,  4  How.  327,  which  was 
a  case  of  suspicion  of  fraud,  the  court  say 
that  the  appraisers  are  a  sort  of  'legal  [*iE6a 
referees  under  the  Act  of  1830,  c.  147,  sec.  8, 
and  are  to  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  have  done  their  duty. 
But  it  is  to  be  observed  that  the  execution  of 
a  special  power  is  not  final  and  conclusive,  who- 
ever the  actor  may  be,  unless  the  requirements 
of  law  be  accurately   fulfilled. 

The  exercise  of  a  delegated  discretion  can- 
not exceed  the  power  given  (Schell  v.  Bridgewa- 
ter  Manuf.  Co.  24  Pick.  296),  although  the 
burden  of  showing  this  excess  or  departure 
from  the  trust  delegated  is  thrown  on  the  im- 
porter (see  Tappan  v.  United  States,  2  Mason, 
406,  407;  11  Wheaton,  419),  the  presumption 
of  law  being  in  favor  of  the  validity  of  acts 
done  until  impeached.  Rankin  v.  Hoyt,  4  How- 
ard, 327. 

By  an  appraisement  as  of  the  time  of  ship- 
ment, no  otlier  future  steps  can  remedy  the  il- 
legality, and  the  provisions  of  see.  17  of  the 
TaritT  Act  of  1842,  5  Stat,  at  Large,  674,  do 
not  make  any  appraisement  final  and  conclu- 
sive, unless  the  ^merchant  neglects  or  refuses 
to  furnish  proof  or  answer  interrogatories,  or 
unless  the  collector,  liaving  by  writing  notice 
of  the  dissatisfaction  of  toe  importer,  has  a 
merchant  appraisement  conformably  to  law. 
Such  steps  were  taken  by  the  collector  in  the 
cases  reported  in  2  Mason,  and  4  Howard,  327. 

The  tl actuation  of  the  markets  in  foreign 
countries  makes  the  period  when  the  value  is 
estimated  a  matter  of  substance,  and  is  of  far 
more  importance  than  the  non-compliance  with 
requirements  of  form  alone,  which  have  been 
adjudged  sufficient  to  destroy  the  validity  of 
acts,  and  subject  the  actors  to  damages  in  suits 
at  law  when  executing  speeially  delegated 
powers  or  summary  proceedings,  the  perform- 
ance of  which  must  be  strictly  carried  out,  be- 
cause they  tend  to  produce  lines  and  penalties, 
to  derogate  from  the  common  law,  and  from 
the  rights  of  property,  and  to  appropriate  pri- 
vate property  to  public  use,  which,  being  con- 
trary to  natural  right  and  justice,  is  only  tol- 
erated in  cases  of  necessity,  and  upon  full  com- 
pensation. Const.  U.  S.  Art.  6  of  Amendments; 
The  Mariana  Flora,  II  Wheat.  1;  Bradsliaw  v. 
Rogers,  20  Johns.  103. 

These  principles  have  been  recognized  in 
cases  of  sales  under  the  internal  tax  laws  of  the 
United  States,  of  July  14.  1708,  (Porkrr  v. 
Rule.  9  Cranch,  44;  Willioms  v.  Payton'a  lessee. 
4  Wheat.  77);  in  sales  for  taxes  under  Slate 
laws  (Sharp  v.  Spear,  4  Hill,  76;  Thayer  v. 
Steams,  1  Pick.  404;  McClung  v.  Robs,  6 
Wheat.  116);  in  proceedings  of  courts  of  lim- 
ited and  summary  powers  (Thatcher  v.  Powell 
et  al.  6  Wheat.  119;  Stale  v.  Merryman,  7 
Harr.  &,  Johns.  79;  Ellieott  v.  Levy  Court.  I 
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Hbjt.  &  JoImL  S69);   in  Marching  hoaaes  by  1S30  and  1B32,  by  preacribing  a.  diffsrent  mode 

excise  officers,  under   10  George  1.  a.  10,  sees,  of  revision. 

2S3*]  .12,  13  (Boetock  v.  Saunders,  *2  Black.  Giving  power  to  one  person  expreBSljr  to  do 
!)12) ;  in  proceedings  by  coOectors  of  customs,  a  thing,  excludes  all  others.  L;ron  v.  Jerome, 
in  seizures  under  slave  trade  acts  (Opinions  of  2S  Wend.  485.  And  substituting  provisions 
Attorneys-General,  227) ;  in  refusing  credits  for  on  the  same  subject,  is  a  virtual  repeal  of  the 
duties  under  the  Act  of  1709,  c.  S  (Olney  v.  former  provisions.  United  States  v.  Heth,  i 
Arnold,  3  Dall.  308);  in  refusing  clearance  of  Cranch,  390;  Gage  v.  Currier,  4  Pick.  399; 
vessels  without  payment  of  tonnage  dues  (Gip-  Davis  T.  Fairbum,  3  How.  630. 
ley  V.  Gelston,  D  Johns.  202);  in  summary  In  addition  to  these  enactments,  there  an 
powers  of  masters  of  vessels  in  forfeiting  sea-  others  which  answer  any  argument  founded  m 
men's  wages  (Cloutman  v.  Tennison,  1  Sumn.  supposed  necessity  to  make  the  time  of  ship- 
SSI);  in  proceedings  of  the  Secretary  of  the  ment  the  period  of  valuation  of  the  merdiui- 
Treasury  (Opinions  of  Attorneys -General,  dise.  The  importer  must  produce  &  sworn  in- 
1016) ;  in  proceedings  of  navy  officers  (GosI^  v,  voice  of  cost  (Act  of  1823,  c.  21,  sec  1,  I 
Barlow,  1  Anstruther,  23) ;  and  in  proceedings  Stab  at  Large,  731),  and  must  enter  by  it.  Act 
b]r  officers  of  the  army.  Harmony  v.  Mitchell,  of  1799,  e.  22,  sec.  36,  1  Stat,  at  lArge,  666. 
tned  at  Circuit  Court  of  New  York,  Sept.  1860.  The   Secretary   of   the   Treasury   can    "requin 

The  power  of  the  collector  to  make  appraise-  testimony"  in  such  manner  as  he  deems  proper 
ments  of  foreign  merchandise  is  a  summary  [Act  of  1823,  c.  21,  sec.  18,  3  Stat,  at  lArgc, 
and  special  power,  and  it  was  extended  from  736) ;  "can  establish  rules  to  secure  fair,  in- 
time  to  time,  to  apply  to  other  and  additional  partial  appraisals"  (Acts  of  1832,  c  287,  aec 
instances,  until  finally  it  was  made  applicable  9,  4  Stat,  at  Large,  5D2,  and  1842,  e.  270,  aac 
to  all  cases,  23,  6  Stat,  at  Large,  566 ) ;  can  require  a  bond 
.  It  was  originally  applied  to  cases  of  imports  from  the  importer,  to  produce,  in  a  8p«ci&ed 
without  an  invoice  (ai^s  of  1789,  e.  6,  sec,  IS,  I  time,  such  proofs  as  the  Secretary  of  the  Treas- 
Stat.  at  Large,  41;  1790,  c.  36,  sec.  37;  Ibid,  ury  may  demand.  Act  of  1830,  a.  147,  bm.  8, 
166;  1709,  c.  22,  sees.  62,  66;  Ibid.  665,  671);  to  4  Stat,  at  Large,  411. 

imports  suspected  to  be  fraudulent,  or  invoiced  There  is  therefore  no  reason,  under  tbe  prts- 

in  fraud  (Acts  of  1789,  c.  6,  sec.  22,  1  Stat,  at  ent   revenue   laws,   for   turning   the   power  of 

Large,  42;   1700,  c.  36,  sec.  66;  Ibid.  175;   1799,  appraisal  into  an  engine  of  oppressive  extorUon 

c.  ^,  sec.   66,  67;   Ibid.  677);   to  goods  dain-  against  American  merchants  engaged  in  foreign 

aged  on  the  voyage  of  importation.     Acts  of  commerce,  whose  transactions  are  open  to  tha 

1789,  c.  6,  sec.  16,  1  Stat,  at  Large,  41;  1790,  c.  world. 
36,   sec.    37,   Ibid.    106;    1709,   c.   22,    sec.   62; 
Ibid.  665. 

These  appraisements  were  made  by  two  mer-  Mr.  Justice  Woodhmy  delivered  the  oplnioa 

chants,  one  chosen  by  the  collector,  the  other  of  the  court; 

by  the  importer;  but  afterwards,  by  the  acts  of  This   case   presents   two   points,   aimitar   to 

1318,  c.  79,  sec.  9  (3  Stat,  at  Large,  436),  and  what    have    just    been    decided    in    Greely   v. 

1823,  e.  21,  sec.   16    (Ibid.  733),  the  President  Thompson  et  al.     In  respect  to  the  first  ons, 

was   to   appoint   persons   who   should,   "when-  which  related  to  the  proper  time  for  fixing  the 

ever  directed  by  the  collector,"  make  the  ap-  value  of  goods  imported  from  the  oountry  of 

praisements   "he  required."  their  growth  or  manufacture,  this  court  there 

By  the  acts  of  1818,  c.  79,  sec.  11  (3  Stat,  at  held  it  was  the  time  of  their  procurement  when 

Large,  436),  and   1823,  c.   21,  sees:   13,   12,   16  not  purchased,  and  the  time  of  their  purchase 

(Ibid.    734,   735).   penalties    were    imposed    on  when  they  had  been  actually  purchased  abroad, 

"goods  suspected   to  be   fraudulently  invoiced,  rather  than   the   time  of  their  exportation  or 

and  raised  by  the  appraisers."  shipment.    The  goods  in  this  case  were  valued 

By  tlie  Act  of  1823,  c.  55,  sec.  9  (4  Stat,  at  at  the  latter  time,  though  they  had  been  preri- 

Large,  274),  all  goods  were  directed  to  be  ap-  ously  purchased,  and  at  a  lower  price.    For  the 

praised,  and  by  the  acts  of  1830,  e.  147,  sec.  3  reasons  assigned  in  the  other  case,  the  instruo- 

(4   Stat,  at  Large,  400);    1832,  c.   227,  sec.   7  tion  given  that  this  time  was  wrong,  must  be 

(Ibid.   691);   1842,  c.  270,  see.  16   (6   Stat,  at  considered  legaL 

Large,  503),  all  goods  were  to  be  appraised  by  Another  point  decided  in  Greely  v.  Thomp- 

the  collector.  "on  et  a!.,  and  which  is  a  ground  of  exceptiw 

The  power  to  review  appraisements  was,  ''^i^t  wis,  that  though  the  money  was  collect- 
under  the  Act  of  1823,  c,  21,  sees.  18,  19  21  (3  '^^  '"  obedience  to  orders  from  the  Treasurf 
Stat,  at  Large,  736),  by  two  merchants  acting  "Department  which  the  collector,  so  ['365 
with  the  two  United  States  appraisers;  under  ^F,  "  "f".*  5^f  'i^Pfrtment,  was  bound  t* 
Act  of  1818.  c.  70,  sec.  9  (3  Slat,  at  l.arge,  435),  f"",""'  ^'^  *''"  did  not  justify  him  as  to  oUien, 


I  (Ibid.  409),  by 


The  other   points  in  that  case  do  not  artae 


254-]   pointed  by  the  collector,  and   'one  by  here,  but  one  does  arise  which  did   not  exist 

the  importer,  who  was  to  make  oath  as  pre-  there,  and  which  we  now  proceed  to  examine. 

scribed,  etc.    Bankin  v.  Hoyt,  4  How.  327.    And  The  importer  had  put  in  his  invoice  the  priee 

under  the  Act  of  1842,  c.  270,  sec.  17,  by  two  HCtually  paid  for  the  goods,  with  chargee,  and 

merchant   appraisers   appointed    by    the    col-  proposed  to  enter  them  at  the  value  thus  fixed, 

lector.  But   the   colleclnr   concluded   in  that   event  to 

Ths  Act  of  1342  thus  repeals  the  provision  of  have  them  appraised,  and  the  value  would  th<B, 

410  Ha\nrd  it. 
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by  instnicUoiw  and  ouge  at  New  York,  be  as- 
certiined  as  at  the  time  of  the  shipment,  which 
was  couaiderably  higher,  and  would  probably 
subject  the  importer,  not  only  to  pay  mors 
duties,  but  to  suffer  a  penalty. 

The  importer  protested  against  this,  but  in 
order  to  avoid  the  penalty,  under  such  a  wrong 
appraisal,  adopted  the  following  course. 

This  being  a  case  of  purchase  of  goods 
abroad,  and  not  procurement,  it  i^anie  clearly 
within  the  eighth  section  of  the  Act  of  184B, 
and  therefore  the  importer,  as  thnt  act  permits, 
vis  allowed  to  malie,  and  did  make,  an  addi- 
liau  to  his  invoice,  so  as  to  escape  the  penalty, 
by  means  of  the  addition,  and  the  payment  of 
the  consequent  increased  duties.  Pamphlet 
laws,  for  1S46,  p.  69. 

'niu  increase  of  duties,  thus  obtained,  the 
prtsent  action  is  instituted  to  recover  back, 
they  having  been  paid  undur  protest  and  un- 
■Ulingly.  The  novemment,  however,  insist 
thlt  this  excess  of  duties  was  caused  and  paid 
nhntarilf,  and  hence,  though  illegal,  cannot 
b<  recovered  back.  If  they  were  paid  volun- 
Uiily,  some  precedents  would  wem  to  counte- 
unce  the  inability  to  sustain  this  suit.  Elliot 
>.  SwartwoDt,  10  Peters,  137. 

Bat  tlie  gist  of  the  point  is,  were  these  in- 
cttased  duties  in  truth  paid  voluntarily,  in  the 
■Mining  of  that  term  as  applicable  to  the 
preient  subjeetT  We  have  already  seen,  that 
the  unporter  did  not  at  first  propose  to  enter 
hit  goods  of  such  a  value  as  to  justify  these  in- 
Tmed  duties.  On  the  contrary,  he  insisted  on 
nitfring  them  at  only  the  price  for  which  he 
puiehased  them,  with  charges,  and  thus  agree- 
ing with  his  original  invoice,  while  the  collector 
virtually  insisted  on  having  them  appraised  at 
Iheir  increased  value  as  at  the  time  of  the  ship- 
nent,  such  being  the  usage  in  the  custom-houae 
at  Kew  York,  aud  such  the  requirement  of  the 
drmiar  of  the  Secretary  of  the  Treasury 
November  24th,  1846.  The  importer,  knowing 
1S6*)  that  •this  would  subject  him  t<>  a  severe 
penalty,  in  order  to  avoid  it.  felt  compRlIed  to 
add  to  his  invoice  the  amount  which  the  price 
had  risen  between  the  purchase  and  the  ship- 

Bnt  this  additio;!  and  consequent  payment 
«f  the  higher  duties  were  so  far  from  voluntary 
is  him,  that  he  accompanied  them  with  remon- 
strances against  being  thus  coerced  to  do  the 
set  in  order  to  escape  a  greater  evil,  and  ac- 
eompanied  the  payment  with  a  protest  again<<t 
tbe  legality  of  the  course  pursued  towards  hint, 

Ifow,  it  can  hardly  be  meant  in  this  clans  of 
nses,  that,  to  make  a  payment  involuntary,  it 
should  be  by  actual  violence,  or  any  physical 
doresa.  It  sufficea,  if  the  payment  is  oauspd 
on  the  one  part  by  an  illegal  demand,  end  made 
on  the  other  part  reluctantly  and  in  coiise- 
cinence  of  that  illegality,  and  without  bping 
able  to  regain  possession  of  his  pr0|H'rty  except 
bj  submitting  to  the  payment.    See  cases  cited 

All  these  requisites  existed  here.  We  have 
already  decided,  that  the  demand  for  such  an 
inereased  appraisal  was  illegal.  Tbe  appraisal 
itself,  as  made,  was  illegal.  The  raising  of  the 
invffice  was  thus  caused  by  these  illegalitie^i  in 
Older  to  eecape  i  greater  burden  in  the  ppnalty. 
■Rie  payment     of    the    Increased   dut'  "    "  '" 

It  I;,  cd. 


>ngfullj  imposed    on    the    i 
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duties  0  ,  ,,        -  -        . 

therefore,  as  forced  into  one  or  the  other  by 
the  collector,  colore  oflicii,  through  the  invalid 
and   illegal   course  pursued  in   having  the  ap- 

Eraisal  made  of  the  value  at  the  wrong  period, 
owever  we]]  meant  may  have  been  the  views 
of  the  collector. 

The  money  was  thus  obtained  by  a  moral 
duress,  not  Justified  by  law,  and  which  was  not 
submitted  to  by  the  importer,  except  to  regain 
possession  of  his  property  withheld  from  nim 
on  grounds  manifestly  wrong.  Indeed,  it  seems 
sufficient  to  sustain  the  action,  whether  under 
the  Act  of  February  26th,  1845,  or  under  prm- 
ciples  of  the  common  law,  if  the  duties  exacted 
were  not  legal,  and  were  demanded  and  were 
paid  under  protest  6  Stat,  at  Large,  727 ; 
Clinton  V.  Strong,  Q  Johns.  370;  11  Wheaton; 
1  Miller,  636;  1  Bos.  A  Full.  139}  Irving  T, 
Chitsowdt,  4  D,  &  E.  485,  663;  Cowp,  89,  SOS. 

All  these  circumstances  existed  here,  and 
hence  the  judgment  below  must  be  afOrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  was  argued  by 
counsel;  on  'consideration  whereof,  it  ['257 
is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
aSirmed,  with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum. 


JAMES  B.  GILMER,  Plaintiff  la  Error, 


GEOKGE  POINDEXTER. 

Equitable  'title    not   sufficient    foundation   for 
petitory   action   in   U.   8.   Circuit   Court   for 
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r,  was  Issued  to  TtiomaSi  aad  not  to  I'oluijexti'r 
s  did  not  vest  In  Foliideiler  a  legal  title,  wlilvb 
lid  vnulile  lilm  to  recover  in  a  pi'tltoiy  action, 
Ich  curivsponds  with  an  acllon  ol  ejtctmtrDt. 
iiilcxtrr  did  not  take  a  legal  title,  either  bj 
■It  i:onvflvniicp  or  by  estoppel. 
In  llie  ;!OIli  or  Novcmbfir,  IMIIJ,  Polndeiter,  br  a 
vpyaniT  of  vitord.  conveyed  bis  rUht  In  the 
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an  "Act  granting  to  General  Philemon  Thomu, 
of  Louiaiana,  a  tract  of  land,  in  consideration 
of  the  militarj  Bervices  rendered  hj  him  in 
taking  poaseasion  of  that  portion  of  West 
Florida  included  in  the  District  of  Baton 
Rouge."  By  this  act,  Thomas  was  authorized 
to  enter,  without  pajraent,  two  sectiona  of 
land  on  any  of  the  lands  of  the  United  States 
in  the  State  of  Louisiana. 

On  the  30th  of  January,  1S36,  Thomas  exe- 
cuted a  deed  to  George  Poindexter,  in  which, 
for  the  conaideration  of  $7,600,  he  "granted, 
bargained,  and  sold  unto  him,  the  said  George 
Poindexter,  his  heirs  and  assigns,  forever,  all 
the  right,  title,  interest  and  claim  whatsoever, 
which  he,  the  said  Philemon  Thomas,  may 
have,  or  might  hereafter  have,  in  and  by  vir- 
tue of  the  recited  act  of  Congress;  and  the 
said  Philemon  Thomas  doth  hereby  authorize 
and  empower  the  said  George  Poindester  to 
make  the  location  or  locations  of  the  said 
twelve  hundred  and  eighty  acres  of  land  for 
his  own  proper  use  and  benefit,  or  proper  use 
and  benefit  of  hia  heirs  or  assigns,  in  the  same 
manner,  and  with  the  same  e&ect,  as  he,  the 
said  Philemon  Thomas,  might  have  done  in  his 
own   name   if   this   conveyance   had   not   been 

2fiB*]  *0n  the  20th  of  November,  1B36,  Poin- 
dexter  entered  into  articles  of  copartnership 
with  one  Felix  Huston,  in  which  it  was  stipula- 
ted that  Poindexter  conveyed  to  Huston  the 
right  of  entry  jet  remaining  unlocated.  so  that 
the  said  entry  may  be  made  in  the  name  of 
Huston,  and  the  aaid  Huston  agreed  on  his  part 
to  purchase  eight  thousand  doUan'  worth  of 
Hoats,  and  hold  the  whole  for  the  joint  and 
e<|Uat  benefit  of  Poindexter  and  Huston.  The 
articles  contained  other  stipulations,  but  they 
were  not  recorded  and  executed  in  the  piea- 
I'nce  of  William  Bums,  an  attesting  witnesa. 

On  the  same  day,  viz.,  the  20th  of  Novem- 
ber, 1836,  Poindexter  executed  a  deed  to  Hus- 
ton, from  which  the  following  ia  an  extract: 

"And  by  these  presents  doth  grant,  bargain, 
sell,  convey,  and  confirm  unto  the  said  Felix 
Huston,  his  heira  and  aaaigns  forever,  all  the 
right,  title,  interest,  and  claim  whatsoever, 
which  he,  the  aaid  George  Poindexter,  baa  or 
heretofore  may  have  liatj,  or  might  hereafter 
have,  in  and  by  virtue  of  an  act  of  Congresa 
of  the  United  Statea,  approved  June  3Dth,  1834, 
granting  Philemon  Thomas,  without  payment, 
the  quantity  of  twelve  hundred  and  eighty  acres 
of  land,  to  be  located  on  any  of  the  lands  of 
the  United  Statea  within  the  State  of  Louisi- 
ana, at  the  proper  land  ofHce,  with  a  proviao, 
that  the  same  shall  be  located  in  tracts  of  not 
less  than  six  hundred  and  forty  acres,  according 
to  legal  subdivisions;  which  said  land  was  con- 
veyed by  the  said  Philemon  Thomas  to  the  said 
George  Poindexter,  by  indenture  entered  into 
on  the  30th  day  of  January,  A.  D.  1B35;  which 
ia  of  record  in  the  District  Court  for  the  Coun- 
ty of  Washington,  in  the  District  of  Columbia. 
.And  the  aaid  ticorge  Poindexter  doth  hereby 
authorize  and  empower  the  said  Felix  Huston 
to  make  the  location  or  locations  of  the  said 
twelve  hundred  and  eighty  acres  for  his  own 
proper  use  and  benefit,  or  the  proper  use  and 
benefit  of  hia  heirs  and  assigns,  m  the  same 
manner  and  with  the  same  cffoet  oa  he,  the  aaid  ' 
George  Poindexter,  might  have  done  in  hia 


name,  by  virtue  of  the  said  act  of  indatvn 
from  the  aaid  Philemon  Thomas  to  the  Mil 
George  Poindexter.  And  the  said  Felix  Hoabm, 
being  present,  declares  that  he  accepts  this  act 
with  all  ita  clauses." 
This  deed  was  recorded  in  the  parish  of  Coa- 

On  the  STth  of  November,  1S40,  Thomaa 
and  Poindexter  executed  the  following  inatrn- 

"State   of  Louisiana,    Parish    of    Eaat    Baton 

"Whereas,  on  the  30th  day  of  January,  ISSfi, 
General  Philemon  Thomas,  of  this  parish, 
for  valuable  conaideration  to  him  in  band 
'paid,  4old  and  conveyed  to  me,  [*SSB 
George  Poindexter,  of  the  State  of  Miasissippi, 
hia  right  of  entry,  without  payment,  two  aae- 
tions  of  land  on  any  of  the  lands  of  the  United 
States,  in  the  State  of  Louisiana,  granted  to  the 
said  Philemon  Thomaa,  by  an  act  of  CongraM 
passed  in  the  year  1834.  And  whereas.  In  oidtr 
to  complete  the  said  location,  the  aaid  PhileiMB 
Thomas  executed  to  the  aaid  George  Poindexter 
a  power  of  attorney,  with  the  ri^ht  of  sabatitn- 
tion,  authorizing  the  said  location  to  be  made 
in  the  name  of  liim,  the  said  Philemon  Thomas; 
which  loeatioD,  according  to  the  tenor  and  ef- 
fect of  the  said  power  of  attorney,  waa  made  oa 
two  sections  of  the  lands  of  the  United  SUtca 
in  township  eighteen  north,  range  ten  west, 
and  in  township  nineteen  north,  range  thirtea 
and  fourteen  west. 

''Now,  therefore,  in  order  to  enable  the  said 
George  Poindexter  to  perfect  his  title  by  with- 
drawing from  the  land  office  at  NatchitoclKa 
the  final  certificate  of  said  location,  he,  the  said 
Philemon  Thomas,  hereby,  for  himself.  Us 
heirs,  executors,  and  administrators,  tmu- 
ferred  to  the  said  George  Poindexter,  hia  heirs, 
executors,  and  adminiatratora,  all  the  right, 
title,  interest,  and  claim  which  he,  the  said 
Philemon  Thomaa,  has,  or  hereafter  may  ha-tt, 
in  and  to  the  two  sections  of  land  located  aa 
aforesaid  in  the  name  of  said  Philemon  Thomas, 
and  further  does  authorize  the  said  George 
Poindexter  to  obtain  a  patent  for  the  lands  so 
located  in  his  own  name  at  the  General  l^Bd 
Ufiicc  of  the  United  States  at  the  city  of  Wash- 
ington. 

"And  the  said  George  Poindexter,  being  hcT* 
present,  accepts  this   transfer    made    in    Us 

''In  witness  whereof,  the  parties  have  hereto 
set  their  hands  with  me,  Charles  R.  Tesaier,  « 
notary  public,  duly  commissioned  and  Bworn  for 
said  pariah,  and  in  presence  of  Raphael  Legea- 
dre  and  Victor  Allain,  witnesses  duly  qualified 
at  Haton  Rouge,  this  2Tth  day  of  November, 
1840. 

(Signed)  'Thilemon  Thomas, 

"George  Poindexter. 

"Raphael  I,egendre, 

"Victor  Allain. 
"Charles  R.  Teasier,  Notary  Public." 

On  the  26th  of  March,  1841,  a  patent,  de- 
scribing the  lands,  was  issued  by  the  General 
Und  Omcc  to  General  Philemon  Thomas,  hu 
lic'irs  and  assigns  forever. 
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reciting  the  aririii  of  the  title,  ftnd  conveying 
A49,\^  acrea  to  Patten,  hia  heira  and  assigns,  to 
a«0*J  their  proper  'nse  Mid  behoof,  forever. 
This  deed  w«a  duly  executed  and  recorded. 

On  the  15th  of  January,  1844,  Patten  ex«- 
cuted  to  Jamea  Erwin  a  full  power  of  attorney, 
■nthorizing  him  to  lell  the  lands  upon  such 
terras  as  he  might  deem  proper,  execute  deeds, 
etc. 

On  the  28th  of  March,  1844,  Erwin  executed 
»  deed  to  Gilmer,  conveying  the  lands  to  him 
for  $e,473.e0,  with  a  warranty  of  title. 

On  the  20th  of  February,  1847.  Poindexter 
brought  a  petitory  action  in  the  Circuit  Court 
of  the  United  States  for  Louisiana,  reciting  the 
grant  by  Congress  to  Thomas,  the  deed  from 
Thomas  to  himself,  the  location,  and  the  pat- 
ent. By  virtue  of  these  documents,  he  claimed 
to  be  the  legal  owner  and  proprietor  of  the  par- 
cels of  land  therein  described,  and  justly  enti- 
tled to  the  possession  thereof. 

Od  the  Slat  of  March,  1847,  Gihner  answered. 
Be  referred  to  his  deed  from  Patton,  through 
Erwin,  and  cited  him  in  warranty. 

On  the  10th  of  May,  1848,  the  judgment  of 
the  court  was  pronounced  on  the  law  and  evi' 
denoe  in  favor  of  the  petitioner.  The  docu- 
mentary evidence  was  ordered  to  be  placed  up- 
on the  record.  The  following  bill  of  exceptions 
was  taken,  viz.: 

"Be  it  remembered,  that,  on  the  trial  of  this 
eause,  plaintiff  olTered  in  evidence  a  paper  pur- 
porting to  be  articles  of  agreement  between 
plAtntiff  and  one  Felix  Huston,  and  to  hav« 
tteen  signed  and  sealed  by  them,  and  purport- 
ing to  bear  date  November  20th,  1835;  said 
paper  also  purported  to  have  been  signed  by 
one  William  Bums,  as  subscribing  witness.  N~ 
testimony  was  offered  as  to  the  sealing  or  deli^ 
ery  of  said  paper,  or  the  time  when  it  wi 
made;  the  subscribing  witness  was  not  called 
to  testify,  but  a  witness  was  examined  who 
testified  that  the  names  of  said  Poindexter  and 
Huston,  subscribed  to  said  paper,  were  in  the 
handwriting  of  said  parties.  Witness  knew 
nothing  of  the  execution  of  said  instrument. 
Defendant,  by  his  counsel,  objected  to  the  re- 
eeptioD  of  said  paper  in  evidence,  on  the  ground 
that  there  was  no  proof  whatever  of  the  time 
when  it  was  signed,  nor  of  the  sealing  and  de- 
livery of  the  same.  Defendant  objected  also 
to  the  admissibility  of  said  paper  in  evidence, 
even  if  the  due  execution  thereof  were  duly 
proved,  on  the  ground  that  it  was  a  private 
act.  not  recorded,  to  which  defendant  was  not 
a  party,  or  of  which  he  bad  notice;  and  on  the 
fnrtber  ground,  that  the  effect  of  said  paper  in 
«vidence  would  be  to  contradict,  qualify,  and 
explain  the  positive  and  direct  admissions  of 
plaintiff,  made  in  his  conveyance,  by  authentic 
act,  to  said  Huston,  on  the  ZOth  day  of  Novcm- 
»«!•]  ber,  '1835;  which  said  authentic  act 
of  conveyance  had  been  offered  in  evidence  by 
the  defendant.  The  objections  of  defendant 
were  overruled  by  the  court,  and  the  paper  re- 
ceived in  evidence;  to  which  defendant,  tiy  his 
counsel,  excepta. 

"Be  it  further  remembered,  that,  on  the  trial 
of  this  cause,  defendant  offered  to  introduce 
testimony  to  prove  the  value  of  the  improve- 
ments made  by  him  apon  the  land  in  contro- 
veray,  in  support  of  i3»  answer  and  plea  in 
reeanTentiMii  tlw  eotnt  refused  to  receive  or 
IS  I*.ed. 


hear  said  testimony  to  which  refusal  defend- 
ant, by  bis  counsel,  excepts,  and  tenders  this, 
his  bill  of  exceptions,  and  prays  that  the  same 
may  be  signed. 

"Theo.  H,  McCaleb,  [seal.] 

"U.  S.  Judge." 
A  writ  of  error,  sued  out  by  Gilmer,  brought 
the  esse  up  to  this  court.  It  was  argued  by  Mr. 
Badger  for  the  plaintiff  in  error,  and  by  Mr. 
Coxe  and  Mr.  Crittenden  (Attorney- Gener- 
al), for  the  defendant  in  error. 

The  following  points  were  raised  by  the 
counsel  for  the  plaintiff  in  error. 

First  Point.  The  plaintiff  has  shown  no  title 
for  the  lands  sued  for.  Those  described  in  the 
petition,  and  those  claimed  by  his  deed  of 
transfer  from  General  Thomas,  and  those  de- 
scribed in  the  patent  to  Thomas,  are  all  differ- 
ent; and  in  this,  a  petitory  action,  the  plaintiff 
must  show  title  as  in  ejectment.  3  Id.  R.  134, 
150;  14  La.  R.  16;  7  La.  R.  46;  8  Mart.  N.  S. 
105. 

Second  Point.  On  the  full  disclosure  of  titles 
on  both  sides,  as  shown  in  the  record,  the  de- 
fendant Gilmer  has  shown  a  complete  legal 
title  in  himself.  Freeman's  Ch.  R.  203;  2 
Wheat.  197,  198,  199,  205.  Or  if  not  a  legal 
title,  a  perfect  equity  protected  as  a  legal  title 
by  estoppel,  and  by  enuring  of  the  patent  in 
Thomas's  name,  to  the  use  and  support  of  the 
equity  sold  by  him.  2  Howard,  316,  317;  6 
Howard,  291;  12  La.  K.  172.  173;  C.  C.  art. 
2461;  4  Yerger,  96;  2  How.  Irfiss.  916;  Walk- 
er's R.  97;  Freeman's  Ch.  R.  181;  8  La.  R. 
109;  13  La.  R.  132. 

Third  Point.  The  partnership  agreement  be- 
tween Poindexter  end  Huston,  referred  to  in 
defendant's  bill  of  exceptions,  was  inadmissi- 
ble evidence  for  the  plaintiff  Poindexter;  be- 
cause a  mere  secreted  counter- letter,  contradic- 
tory of  Poindexter'a  recorded  conveyance  to 
Huston,  under  which  Gilmer  claims  (13  La.  R. 
132) ;  and  because  equally  contradictory  and 
inconsistent  with  the  title  which  Poindexter 
sets  forth  in  his  petition,  and  wholly  imperti- 
nent to  the  issue  made  in  the  pleadinge. 
'And  also  because  there  Was  no  evi-  [*262 
lence  of  the  execution  of  the  said  agreement 
idmiaaible  in  law — the  subscribing  witness  not 
being  called,  or  his  absence  accounted  for,  or 
any  acknowledgment  of  the  instrument  by 
parties  present,  or  evidence  of  the  fact  of 
ing  and  delivery.  2  Phil.  Ev.  202,  203;  Mc- 
Kinder  v.  Littlejohn,  1  Tred.  66. 
Fourth  Point.  It  is  a  manifest  and  palpable 
Tor,  that  the  court  below  refused  to  permit 
Gilmer,  under  his  plea  in  reconvention,  to  prove 
Lhe  value  of  his  improvements  as  a  purchaser 
in  good  faith,  and  which  good  faith  is  a  pre- 
iuniption  of  law  in  Louisiana.  C.  C.  art.  3447 : 
C.  i:  art.  375;  17  La.  R.  183;  4  La.  R.  273;  8 
La.  R.  119,  120. 

Fifth  Point.  It  is  error  patent  upon  the  face 
of  the  record,  and  independent  of  the  evidence 
n  the  cause,  or  of  the  bill  of  exceptions  filed, 
hat  the  court  has  given  no  judgment  aiTecting 
lie  party  cited  in  warranty.  C.  C.  art.  2493, 
2494;  C.  P.  art.  378  to  384.  And  the  court 
no  right  or  discretion  to  postpone  or  to  pre- 
termit this  judgment.  C.  P.  art.  385;  10  La. 
R.  120;  2  Rob.  199,  200. 

Sixth  Point.    It  is  error  patent  on  the  plead- 
ings and  judgment,  that  the  court  has  awardeil 
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•  recuvcry  of  Unda  not  su«d  for  or  demanded 
In  the  petitioD.  1  Poth.  Oblig.  part  4,  ch.  3, 
Art.  2,  sec.  1,  p.  425;  I  Partidaa,  part  3,  tit.  22, 
laws  15,  16,  pp.  278,  Z7B. 

Serenth  Point.  It  is  error  patent  on  the  judg- 
ment, that  no  sort  of  reason  is  assigned  for  its 
rendition.  Constitution  of  Lb.  of  1B45,  art.  70; 
6  Mart  6S7  to  689;  4  Mart.  403,  404,  406;  11 
La.  R.  1S2. 

Measra.  Coze  and  Crittenden,  for  the  defend- 
ant in  error,  contended — 

lat.  That  the  bill  of  exceptions  was  not  taken 
la  time.  From  the  record  it  appears  that  it 
was  not  taken  until  after  the  trial  had  been 
concluded  for  some  time,  after  motiona  for  a 
new  trial  had  been  made,  argued,  and  orer- 

The  uniform  practice  upon  thia  subject  re- 

Suirea  that  the  bill  of  exceptions  must  be  ten- 
ered  at  the  trial.  2  Tidd.  788)  4  Dall.  240; 
1  Binnej,  38;   10  Johns.  312. 

This  proceeding,  introduced  into  the  English 
law  by  the  Statute  of  Wcatminater,  13  Edward 
I.  ia  unknown  to  civil  taw,  and  lo  the  courta 
which  administer  that  ajstcm.  It  was  intru- 
duced  into  the  courts  of  Loui^inna  by  special 
tegiNlation,  and,  being  thus  borrowed  from  the 
Engliah  law,  is  taken  with  all  its  accompani- 
menta  and  limitation- 
There  are  several  provisions  in  the  Code  of 
Praetice  relating  to  bills  of  exceptions. 
868*]  'Art.  487.  If  one  of  tbe  parties  calls 
upon  the  court  to  express  an  opinion  on  a  point 
of  law  arising  in  the  cause,  such  opinion  may 
be  excepted  to. 

Art.  488.  Tbe  party  excepting  to  the  opin- 
ion of  the  court  must  draw  a  bill  of  exceptions 
in  which  the  question  of  fact  or  of  law,  on 
which  BUcb  opinion  has  been  demanded,  may 
be  concisely  set  forth,  as  well  aa  the  grounds  of 
the  exception  ao  taken. 

Art.  4SU.  The  bill  of  exceptions  must  be  ex- 
hibited to  the  adverse  party,  etc. 

In  thia  caae  it  does  not  appear  that  the  ad- 
versu  party  knew  anything  of  the  matter. 

The  objection,  as  stated,  is  inferred  from  the 
language  of  the  bill  of  exceptions,  but  is  given, 
not  in  the  form  of  an  objection,  but  as  a  state- 
ment of  facts.  Now,  as  it  does  not  appear  what 
other  evidence  had  been  given,  the  liald  ques- 
tion is  raised  whether,  under  any  circum«tBncea, 
a  seated  instrument  is  admiH<iible  in  evidence  on 
proof  of  the  handwriting  of  the  parties.  Car- 
roll V.  Peake,  1  Peters,  22,  23. 

Upon  the  principle  that  the  opinion  of  the 
court  below  must  be  regarded  as  sound  imtil  its 
incorrectness  is  made  to  appear,  the  plaintilT  in 
rrror  cannot  prevail,  unlcs.t  he  can  show  that 
no  case  coulil  have  existed  in  whicb  the  pa- 
per objected  to  could  be  considered  in  the  light 
of  an  original  document. 

In  that  ease,  the  court,  to  sustain  the  judg- 
ment, would  suppose  that  a  paper,  eonFe.iNedly 
u  copy,  had  been  proved  to  be  equal  in  credit 
to  an  original.  Here  they  will  presume  it  nec- 
I'saary  that  evidence  was  given  which  showed 
(hat  the  subscribing  witness  was  dead  or  be- 
yond the  reach  of  the  court,  and  that  his  hand- 
writing could  not  be  proved.  In  auch  a  case, 
proof  of  the  handwriting  of  the  parties  was  the 
iinly  evidence  which  could  be  given,  and  the 
lieit  the  circumstance  a  of  the  eaae  permitted, 
nnd  was  therefore  competent.  Long  ».  Ram- 
say, 1  8«rg.  A  Rawie,  72. 
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It  was  held  tliat  a  mbscrlbing  i 
not  neceasary  to  the  validity  of  k  deed,  tad 
that  proof  of  tbe  handwriting  of  the  obligor 
waa  sufficient,    2  T.  R.  41. 

Where  a  deed  has  come  out  of  tke  hands  of 
the  other  party,  no  proof  of  execution  ia  neeca- 
aarr.    7  Taunt.  251;  8  Gill  k  Johns.  611. 

In  Maryland,  the  execution  of  hi  instrument 
in  writing,  to  which  there  is  a  subseribinK  wit- 
ness, may  be  proved  without  calling  aaid  lub- 
Bcribing  witness,  though  present  in  court  {this 
by  statute).  The  case  here  waa  in  Louisiana. 
where  the  rigid  rules  of  the  common  law  arc 
not  recognized. 

3,  Tltis  does  not,  however,  seem  to  have 
been  made  a  ^und  *of  objection;  tbe  l*S9i 
specific  objection  is,  that  no  proof  is  given  of 
the  time  when  the  paper  was  signed,  nor  of  the 
seabng  and  delivery. 

The  answer  to  this  is,  the  paper  being  proTcd. 
it  Droves  the  time  by  its  date,  and  the  aealiog 
and  delivery.  The  objection  would  be  equally 
applicable  in  a  case  where,  the  death  of  tbt 
Bubacribing  witness  being  proved,  his  handwrit- 
ing was  proved. 

The  next  distinct  objection  is,  that  it  iru  a 
private  act,  not  recorded,  to  which  defendant 
was  not  a  party,  and  of  which  he  had  notice. 

How  far  these  objections  were  sustained  in 
point  of  fact  must  depend  upon  the  evidence 
which  had  been  given.  As  we  are  utterly  un- 
informed upon  that  point,  it  ia  impossible  for 
this  court  to  say  that  any  error  haa  been  com- 
mitted. It  is  clear  that  auch  a  paper  needed  no 
record  to  give  it  validity,  aa  between  the  partin 
and  those  who,  before  they  purchased  and  paid 
the  purchase  money,  were  apprised  of  its  exist- 
ence. The  language  of  the  bill  of  exceptiont 
is  ho  ambiguous,  that  it  is  by  no  means  clear 
tliRt  nny  notice  had  at  any  time  been  given  to 
defendant,  wlien  such  notice  was  given,  or  men- 
]y  that  he  was  not  notified  at  the  date  of  tbt 
of  the  paper. 


Ht.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana, 

The  defendant  in  error  instituted  a  petitoiy 
action  in  the  court  just  mentioned,  to  recover 
certain  lands  in  Louisiana  in  the  possession  of 
James  B.  (iilmer,  tbe  plaintiff  in  error. 

The  petition  of  Poin dexter  sets  forth,  that 
by  an  act  of  Congress  approved  on  the  30th  day 
of  May,  1834.  entitled  ''An  Act  granting  to 
CenernI  Philemon  Thomas  a  tract  of  land  ia 
consideration  of  military  services,  etc.,"  the  said 
Thomas  waa  authorized  to  enter,  without  pay- 
ment, two  sections  of  land  on  any  of  the  lands 
of  the  United  States  in  Louisiana.  That 
Thomas,  on  tiio  301h  of  January,  1835,  sold  t* 
tlie  petitioner  this  right  of  entry,  and  anthor- 
ized  him,  or  his  substitute,  to  make  the 
location  in  the  name  of  Thomas.  That  the 
petitioner  afterwards  caused  said  location  I* 
be  made  on  two  sections  of  land  in  LouiilaaB. 
north  of  Red  River,  one  of  which  (described  ia 
parcels)  contained  619iVg  acres,  and  ia  the  laal 
In  controversy. 

That  aftrr  this  location,  viz..  on  the  S'th  tt 
Kovcmljer.  1840,  Thomas  by  notarial  act  trans- 
ferred to  the  petitioner  all  the  right,  title,  ale 
Howud  !■■ 
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■kkb  ke,  ThonuM,  then  hi4,  or  thereafter 
niidt  htTS,  to  the  two  seetiona  so  located,  and 
tnlMrizcd  the  petitioner  to  obtain  a  patent 
!»*]  therefor  in  hii  own  name.  That  on  'the 
^tb  of  Uan:h,  1841,  a  patent  was  isBued  for 
It*  lud*  to  Thomas,  by  virtue  of  which,  and 
of  the  sole  and  transfer  of  the  2Tth  of  Novem- 
ber, 1840,  the  petrtioner  avers  that  be  became 
tin  legal  owner  of  the  lands  claimed,  and  is  en- 
titled to  the  possession  thereof.  That  Gilmer 
hu  taken  unlawfut  possession  of  one  section  of 
tie  land  in  township  IB,  range  14,  and  refused 
ti  itiiTender  it  to  tne  petitioner,  who  therefore 
pnj^e  judgment  for  the  possession  of  the  land, 
ud  for  rents  and  profits.  The  agroements  be- 
tvMn  Thomas  and  Poindexter  of  the  30th  ol 
January,  1835,  and  of  the  2Tth  day  of  Novem- 
ber, 1840,  and  the  patent  to  Thomas  of  the 
24th  day  of  March,  1641,  referred  to  in  the 
petition,  were  filed  as  exhibits  therewith. 

The  tenant  in  possession,  Gilmer,  after  a 
general  denial  in  nia  answer  of  any  right  or 
title  to  the  tand  in  the  petitioner,  alleys  that 
ke  it  the  possessor  and  true  owner  of  Die  land 
claimed,  by  purchase  in  good  faith  for  valuable 
consideration  from  James  W.  Patten,  by  a  no- 
tarial act  executed  in  New  OrlcBQi  on  the  28th 
of  Hay,  1844;  that  Patten's  conveyance  to  him 
wu  with  general  warranty,  and  he  therefore 
avoaches  Patten  in  warranty;  and  prays  that, 
is  the  event  of  bis  eviction,  he  may  have  a  re- 
covery over  Bgainat  his  warrantor.  Fatten,  for 
the  value  of  the  land  and  improvements  made 
by  the  defendant.  This  causB,  according  to  the 
waetiee  in  the  State  of  Louisiana,  was  tried 
by  the  court,  withont  the  intervention  of  a 
jury,  and  the  court,  after  hearing  the  parties, 
by  it*  opinion  expressed  on  the  lOth  day  of 
Hay,  bat  signed  on  the  2Bth  of  June,  1848,  and 
considered  as  of  the  day  last  named,  gave  the 
following  judgment,  viz.:  "It  is  ordered,  ad- 
judged and  decreed,  that  judgment  be  ren- 
dered in  favor  of  the  plaintilT,  George  Poin- 
dexter,  and  against  the  defendant,  James  B. 
liilmer,  for  the  prrmlses  described  in  the  plain- 
tiff's petition,  and  that  the  said  Gilmer  sur- 
rendered to  the  plaintilT  the  poseeBsiun  of  the 
fallowing  described  parcels  of  land,  etc.,  and 
that  the  plaintiff  have  a  writ  of  habere  facias 
poeseiBianem  to  place  him  in  legal  possesaion 
thereof.  The  right  of  the  plnintifT  for  mesne 
profits,  and  of  the  defeniiuiils  to  sue  for  im- 
provements, is  reserved  reBpectively." 

In  addition  to  the  documents  above  men- 
tioned, filed  as  exhibits  with  the  plaintiff's  pe- 
tition, there  was  offered  in  evidence  on  the 
put  of  the  petitioner,  and  admitted  by  the 
■out,  on  instrument  of  writing  executed  on 
the  20th  day  of  November,  1835,  between'  Poin- 
deiter  and  one  Felix  Huston,  in  which  it  was 
amongst  other  things  recited,  that  the  parties 
to  that  instrument  bad  formed  a  partnership 
for  the  purposes  of  purofaasin^  lands  of  the 
United  States,  or  pre-emption  rights,  or  entries 
IM*1  'of  individuals,  for  the  joint  and  mntnal 
heneflt  of  the  parties;  and  that  the  said  Poin- 
dexter,  having  purchased  of  General  Pliilenion 
Thomas  his  right  to  locate  the  quantity  of 
twelve  hundred  and  ughty  acrcB  of  land  on 
any  of  the  public  lands  in  l«uixiuna.  granted 
by  aa  act  of  Congress  panted  on  liii-  ;iOth  of 
Jmie,  1S34,  and  having  obtained  of  tlic  said 
Thonaa,  on  the  30th  of  January,  1835,  a  con- 


veyance of  hia  said  right  of  entry,  which  yet 
remains  nn located,  the  eaid  Poindexter  agreed 
to  convey  to  the  said  Huston  hia  right  of  entry 
derived  under  the  said  deed,  in  the  same  man- 
ner  as   be   acquired   the   same   from   the   said 


to  be  held  by  him  for  the  joint  and  equal  bene- 
fit of  him  the  said  George  Poindexter,  etc.  This 
instrument,  being  a  private  declaration  of  trust 
between  Poindexter  and  Huston,  not  evidenoed 
by  any  record  or  other  public  acknowledgment 
of  the  parties,  was  attested  by  a  single  witness, 
William  Burns,  who  was  not  called  at  tlie  trial 
to  prove  his  execution,  was  received  in  evidence 
bj  the  court  without  such  proof,  and  its  recep- 
tion was  excepted  to  for  that  cau^<-.  It  does 
not  appear,  moreover,  that  a  knowledge  of  this 
instrument  was  brought  home  either  to  Patten 
or  to  Irwin,  his  attorney  In  fact,  from  whom 
Patten  purchased. 

The  plaintiff  in  error  relied  in  the  Circuit 
Court  on  the  following  proofs:  1st.  On  the  act 
of  Gongreas  granting  the  right  of  entry  to 
Thomas.  2d.  On  the  public  act  and  conveyance 
from  Thomas  to  Poindexter,  as  recited  in  the 
petition.  3d.  The  plaintiff  in  error  next  ad- 
duced in  proof  a  public  and  authentic  act  of 
sale  and  conveyani'e,  on  the  20th  of  November, 
1835,  to  Huston,  in  absolute  right,  of  all  hia, 
Poindexter'a,  title,  interest,  and  estate  in  tin- 
grant  to  Thomas,  then  vested,  or  which  might 
vest  at  any  future  period.  4th.  The  public 
authentic  act  of  HUBlon,  conveying  the  laud  in 
controversy  with  genernl  warranty,  on  the  20th 
of  January,  iS44.  and  reciting  in  its  terms  the 
conveyance  from  Thomas  to  Poindexter  of  the 
30th  of  January,  1835,  and  that  of  Poindexter 
to  Huston  of  the  20th  of  November.  1B35.  and 
describing  the  land  so  conveyed  as  that  "which 
was  located  by  said  Huston  according  to  the 
proviflions  of  the  above-mentioned  act  of  Con- 
gresa."  5th.  The  public  authentic  act  of 
Patten,  constituting  Irwin  his  attorney  in  fact 
to  sell  and  convey  the  lands  purchased  of  Hus- 
ton. And  6lh,  and  lastly,  the  conveyance  by 
Patten,  by  bis  said  attorney,  Irwin,  of  the 
Innrls  in  controversy  to  Gilmer,  the  tpnant  in 
pos!s<'.-sBion  in  March,  1844,  with  warranty. 

In  considering  this  case,  it  is  proper  to  carry 
with  us  thriiughout,  as  a  stnndard  by  which  to- 
test  the  procpcdings  in  tl'p  Circuit  Court  and 
*the  decision  founded  upon  them,  this  [*3fl7 
controlling  principle — that  the  petitory  action 
ia  a  procPcdiiig  at  law  for  the  recovery  of  prop- 
erty, ami  can  be  maintained  in  the  courts  of 
the  United  States  only  where  the  right  of  pos- 
session can  be  shown,  and,  according  to  the 
prini'iples  and  distinctions  settled  in  tliis  court, 
corresponds   in    character   with   the    action   of 

The  petitioner  or  plaintiff,  therefore,  in  a 
petitory  iietjon.  must  n-covur  upon  the  strength 
of  hifl  title,  and  that  must  be  a  legal,  as  cotitra- 
diMtin;.'uii-li('d  from  an  equitable  title.  See 
I'niica  Slates  v.  King  et  al.  7  How.  848.  847. 
and  lJvin.:9ton  v.  Story,  !•  Peters,  632.  Tried 
by  tliin  rule,  we  are  unable  to  perceive  how  the 
claim  of  Poindexter,  as  act  forth  in  his  petition, 
pvrn  if  un:\treclpd  by  his  transactions  with 
11u->tnn.  enn  be  maintnined  in  this  action.  The 
[leiii inner  allpj;es  that  he  purchased  of  Thomas 
ills  rijilit  of  entry  in  virtue  of  the  act  of  Con- 
4IK 
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greas,  and  received  from  Tbomaa  a  power  to 
make  k  location  in  the  name  of  the  latter. 

Bf  this  transaction,  no  legal  title  to  any 
-certain  or  ipeciflc  land  was  conveyed,  for  noth- 
ing specific  or  certain  was  then  vested  in 
Thomas,  and  the  power  of  locating  alleged  in 
the  petition  was  a  power  to  locate,  not  in  the 
itame  of  Poindexter,  but  in  that  of  Thomaa. 
The  petitioner  proeeeda  to  state,  that,  after 
these  locationB  made  by  him,  Thomas,  by  an 
authentic  act  before  a  notary  public,  on  the 
27th  of  November,  IS40  (a  copy  of  which  is 
filed  with  the  petition),  transferred  to  the  pe- 
titioner all  the  right,  title,  etc.,  which  he  then 
had,  or  thereafter  might  have,  to  the  sectiona 
of  land  located  in  his  name,  and  authoTized  the 
petitioner  to  obtain  a  patent  therefor.  He 
further  alleges,  that  afterwards,  viz.,  on  the 
2Qth  day  of  March,  1S41,  a  patent  issued  to 
Thomas  for  the  lands  located  as  aforesaid  in 
his  name,  and  that  by  virtue  of  these  proceed- 
ings, viz.,  the  transfer  by  Thomas  in  1840,  and 
the  patent  in  1S4I,  the  petitioner  became  in- 
vested with  the  legal  title  to  the  land  in  dia- 
pute.  Thia. alleged  investiture  of  the  legal 
title  must  have  been  supposed  to  rest  upon  an 
estoppel  operated  by  the  transfer  and  patent 
before  mentioned,  for,  independently  of  such 
-an  operation,  and  by  the  literal  terms  of  the 
patent,  the  title  would  certainly  be  in  Thomas, 
and  not  in  Poindexter.  But  we  are  of  opinion 
that  in  this  instance  no  estoppel  has  been 
operated.  This  legal  effect  ean  occur  only 
where  a  party  has  conveyed  a  precise  or  definite 
legal  estate  or  right,  by  a  solemn  assurance, 
which  he  will  not  be  permitted  to  vary  or  to 
-deny.  It  ean  have  no  operation  to  prevent  the 
denial  of  an  eauitable  transfer  or  title,  which 
is  not  identical  with  the  legal  title  or  muni- 
ment of  title  which  it  may  be  relied  on  either 
268*]  to  establish  *or  protect.  An  estoppel,  it 
JB  said,  should  be  certain  to  every  intent,  and 
therefore,  if  a  thing  be  not  directly  and  pre- 
cisely alleged,  it  shall  not  be  estopped.  Co. 
Lit.  .103  a,  352  b.  So,  too,  it  is  laid  down,  that 
to  the  success  of  an  estoppel  it  is  obviously 
necessary  that  the  grantor's  want  of  a  present 
vested  estate  should  not  appear  on  the  deed 
itself,  which  would  else  contain  internal  evi- 
dence of  its  invalidity.  2  Sim.  Jl  Stu.  519;  3 
Adol.  &  Ell.  12.  And  with  regard  to  the  mode 
of  using  an  estoppel,  it  is  said  that  it  must  be 
pleaded  if  there  be  an  opportunity;  otherwise, 
the  party  omitting  to  plead  it  waives  the 
estoppel.  See  2  Smith's  Leading  Cases,  457,  and 
the  authorities  there  cited.  Again,  it  is  ruled, 
that  an  equitable  title  cannot  be  estopped  by  a 
verdict  at  law,  for  there  is  no  such  thing  as 
an  estoppel  in  equity.  See  Com.  Dig.  Estoppel, 
sec.  1.  Even  upon  the  hypothesis,  then,  that 
the  title  set  up  by  Poindexter  under  his  agree- 
ment with  Thomas  could  be  regarded  aa  a  legal 
title,  still,  upon  a  comparison  of  the  description 
of  the  property  contained  in  those  agreements 
»ith  that  of  the  land  granted  by  the  patent  to 
Thomas,  there  is  not  that  certainty  end  identi- 
ty that  are  required  by  an  estoppel,  or  such  as 
will  CBuae  the  land  granted  by  the  patent  to 
Thomas  to  enure  to  Poindexter.  But  the  right 
set  up  by  Poindexter  under  his  contracts  with 
Thomas  remains  strictly  an  equitable  right, 
and  therefore  neither  Thomas  nor  his  alienee 
.could  be  estopped  from  averring  a  right  in  the 


land  contained  in  the  patent,  in  oppoaition  t^ 
such  eijnitable  claim. 

But  m  another  aspect  of  the  question,  anp— 
posing  the   interest  tranaferred  to  PoiudeztCE* 

by  the  agreements  with  Thomas  of  January 
30th,  1835,  and  May  I4th,  1839,  could  be  so 
construed  as  to  have  passed  to  the  former  «- 
legal  title;  and  admitting,  too,  that  the  de- 
scription of  the  property  contained  in  tboe* 
agreements  accorded  m  precise  terms  with  tlutt 
of  the  lands  granted  to  Thomas  by  the  patent 
of  March  20th,  1841,  it  would  still  remain  to 
be  inquired,  whether  Poindexter,  has  not  parted 
~~ith  hia  title,  and  would  not  in  this  aspect  of 


It  appears  from  the  evidence  which  wa-a  be- 
fore the  court,  and  already  adverted  to  in  the 
statement  of  tiiis  case,  that,  on  the  20th  day  of 
November,  1S35,  Poindexter  sold  and  conveyed, 
by  his  public  authentic  act,  and  in  abaolute 
right  and  estate,  to  Felix  Huston,  all  the  right, 
title,  interest,  and  claim  which  he  then  bad, 
or  thereafter  might  have,  in  and  by  virtue  of 
an  act  of  Congress  of  the  30th  of  June,  1831, 
granting  to  Philemon  Thomas  the  quantity  of 
twelve  hundred  and  eighty  acres  of  land,  to  be 
located  on  any  lands  of  the  United  States  in 
Louisiana,  'which  said  land  was  con-  [*Sat 
veyed  by  the  said  Philemon  Thomas  to  the 
said  George  Poindexter  on  the  30th  day  of 
January,  1835;  it  further  appears,  that  from 
Huston  a  regular  title,  by  public  authentic  acts 
and  written  assurances,  is  deduced  down  to  tbe 
defendant  in  possession,  Gilmer.  It  ia  tnw 
that,  in  order  to  countervail  the  force  of  tU* 
title,  the  petitioner  offered  in  evidence  the 
agreement  between  himself  and  Huston  of  the 
20th  of  November,  1836,  creating  a  partnership 
between  themselves,  and  purporting  to  convey 
to  Houston  all  the  title  of  Poindexter  to  the 
right  of  entry  granted  by  act  of  CongreBa  to 
Thomas,  to  be  disposed  of  and  applied  by 
Huston  for  the  benefit  of  the  partnership;  but 
it  is  equally  true,  that  this  instrument,  which 
was  objected  to  by  the  plaintiff  in  error,  wM 
received  without  legal  proof  of  its  execution, 
and  therefore  should  not  have  been  admitted 
and  considered  by  the  court;  and  there  being 
no  proof  in  this  record  of  any  knowledge  of  tha 
contents,  or  even  of  the  existence,  of  this 
instrument  on  the  part  of  the  purchasers  under 
the  absolute  and  public  deed  from  Poindexter 
to  Huston,  their  title  thus  derived,  for  aught 
that  appears,  cannot  be  affected  by  the  former 


Upon  the  whole  case,  the  petitioner  in  the 
Circuit  Court,  having  failed  to  establish  a  legal 
title  in  himself  to  the  premises  demanded,  coold 
not  maintain  his  action,  and  the  judgment  of 
the  court  should  have  been  tor  the  defendant. 

It  ia  therefore  the  opinion  of  this  court,  that 
the  judgment  of  the  Circuit  Court  be,  and  the 
same  is  hereby  reversed. 
Order. 

This  cause  came  on  to  be  heard  on  the  tr»a> 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideratioa 
whereof,  it  is  now  here  ordered  and  adjudged 
by  thia  court,  that  the  judgment  of  the  %~" 
Circuit  Court  in  "  '  -  ■--    ---.■■--  
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imtbj  nrtnei,  with  ooits;  and  that  this 
cinu  be,  and  the  ume  is  hereby  remanded  to 
the  Mid  CSrcoit  Court,  for  further  proceedings 
tube  htd  therein  in  conformtt;  to  the  opinion 
oF  thi*  court. 


«••]  •CHARLES  BARNARD,  Abel  Adama, 
y-tnr^  M.  Barnard,  and  Charles  Larkiu,  Plain- 
liSi  in  EtTor, 


Ibrine  inanrviee — genenl  average— voluntarj' 
noifioe  of  vesael  to  aare  eargo,  what  enosti- 
Intw— gooda  valued  at  port  to  which  taken — 
wages  and  eipenaei  of  crew — commiflsion  for 
nUeoting  general  average — ciutom. 


a  for 


»Hitt  for  the  IDBB  of  ■  Teasel  where  thf..  . 

igmlBeBt  perU  of  belnc  driven  on  ■  rock;  and 
dunrou  part  of  the  eoaat,  whin  the  veeseL  would 
tin  been  InevlUblr  wrecked,  wltti  Ion  of  ship. 
aim,  and  crew,  and  thli  Immediate  peril  was 
iTtHded  b7  Tolantirllj  alriDdlnE  tbe  vessel  on  B 
Itm  rockj  and  danferoae  part  of  the  coaat.  where- 
tj  the  cargo  and  crew  were  saved  uninjured. 
TbB  cues  upon  this  subject  eismlned. 
Where  the  carco  waa  taken  oat  ol  the  stranded 
d  In  another  one.  and  (he  voyage  tbus 


.    the     homi 


rt,     the     L 

le  of  the  cargo  ■ 


itrlbutio. 


Igf  of  Ibe  cargo. 

A  ei^nifialon  o(  two  and  one  half  per  cent,  was 
froperlr  allowed  for  collecting  the  general  average. 
It  rtsCa  upon  the  oaage  and  cualom  of  merchants 

THIS  waa  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  f9r  the  Bouthcm  Dis- 
trict of  New   York. 

The  defendants  in  error  brought  an  action  in 
the  court  below  to  recover  contribution  in 
general  average,  on  account  of  the  alleged  vol- 
nalary  itranding  of  the  ship  Brutus  owned  by 
Ibem.  from  the  plaintiffs  in  error,  as  owners  of 
tirenty  bales  of  nutria  skins,  which  formed  a 
pert  of  her  cargo  at  the  time  of  the  stranding. 

The  facts  are  minutely  stated  in  the  opinion 
of  the  court. 

The  cause  was  argued  orallf  by  Mr.  Board- 
un  for  the  plaintiffs  id  error,  and  printed 
■rgaments  were  aubmilted  by  Mr.  Webster  for 
the  plaintiffs  ia  error,  and  Mr.  Lori  for  the  de- 
fendants in   error. 

Uz.  Boardman,  for  the  plaintiffs  in  error: 

First  Point.  When  the  stranding  of  a  vessel 
ii  inevitable,  and  her  master,  in  the  ordinary 
eietdse  of  Us  duty  as  a  navigator,  direeta  her 
ocnuse  to  that  part  of  the  shore  which  he  sup- 
posn  to  be  tbe  safest  tor  the  vessel,  such  act  uf 
the  master  does  not  render  the  stranding  a  vol- 
loiUr;  sacrifice,  or  entitle  the  ship  owner  tu 
eootributioD  from  the  owners  of  the  cargo  in 
general  average. 

L  The  following  authorities  may  be  cited  in 
npport  of  tho  judgment  below,  but  tliey  do 
not  lostain  it:  Columhiaa  Ins.  Co.  v.  As)iby,  U 

0  10  L.  ed. 
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Peters,  337;  Sims  v.  Gumey,  4  Binney,  613, 
Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  IBl, 

II.  Tbe  following  authorities  fully  sustain 
the  plamiiffa  in  error  on  tbia  point;  Taylor  v. 
Curtis,  1  Holt's  Nisi  Prius  "Cases,  192,  ['a  71 
notej;  3  Eng.  Com.  Law  Rep.  69;  Walker  v. 
United  States  Ins.  Co.  11  Serg.  A  Rawle,  61; 
Meecb  et  al.  v.  Robinson,  4  Wharton,  380;  Scud- 
der  V.  Bradford,  14  Pick.  14;  Abbott  on  Ship- 
pine,  Perkins's  ed.  490  and  notes;  lb.  480;  2 
rhiliips  on  Insurance,  08. 

m.  The  only  voluntary  sacrifice  made  was 
in  the  slipping  of  the  ends  of  the  diains. 
Walker  v.  United  State*  Ins.  Co.  11  Serg.  & 
Rawle,   06;   Kickerson  v.  Tyson,  8  Mass.  467- 

Second  Point.  The  cargo,  if  chargeable  at 
all,  should  have  contributed  according  to  it* 
value  at  Buenos  Ayres.  Spafford  v.  Dodge,  14 
Mass.  TB;  Mutual  Safety  Co.  v.  Cargo  of  The 
George,  3  N.  Y.  Legal  Observer,  202,  and  8 
Law  Reporter,  361 ;  Tudor  v.  Macomber,  14 
Pick.  38;  3  Kent's  Com.  242;  Abbott  on  Ship- 
ping, Perkins's  ed.  504,  notes. 

I.  The  enterprise  was  terminated,  and  the 
affreightment  dissolved,  by  the  loss  of  the  Bru- 
tus, before  commencing  the  intended  voyajje, 
Dunnet  v.  Tomhagen,  3  Johns.  1S6;  The  Sara- 
toga, 2  Galllson,  178,  note  23,  cases  cited; 
Scott  V.  Libby,  2  Jotta.  340;  Purvis  v.  Tunno, 
2  Bay,  402. 

II.  The  power  of  the  master  to  reship  tho 
cargo,  and  thus  to  continue  the  enterprise,  ex- 
tends only  to  casea  where  the  ship  is  lost  or 
diaabled  in  the  course  of  the  voyage.  Shipton 
V.  Thornton,  9  Adolph.  &  Ellis,  337;  Jordan  v. 
Warren  Ins.  Co.  1  Story,  342;  3  Kent's  Com. 
210;  Searle  v.  Scovell,  4  Johns.  Ch.  223;  Tread- 
well  V.  Union  Ins.  Co.  6  Cowen,  274;  Saltua  v. 
Ocean  Ins.  Go.  12  Johns.  112. 

III.  Buenos  Ayrea  being  the  place  of  valu- 
ation, the  jerked  beef  should  have  been  included 
among  the  paying  articles,  according  to  its 
value  at  that  place. 

Third  Point.  The  owners  of  the  Brutus 
were  not  entitled  to  the  wages  and  expenses  of 
their  master  and  crew  for  any  time  after  it  waa 
ascertained  that  she  could  not  be  got  afloat. 

Fourth  I'oint.  The  charge  of  two  and  one 
half  per  cent,  us  commissions  or  compensation 
to  the  plaintiffs,  for  collecting  the  contribu- 
tions due  to  themselves,  ought  not  to  have  been 
allowed. 

first  Point.  The  first  question  in  this  case 
is  of  tbe  highest  importance  in  point  of  prin- 
ciple. The  error  of  the  judgment  under  review 
seems  self-evident.  It  is  indeed  a  paradox. 
It  amounts  to  this:  that  if  a  navifrator,  whose 
ship  is  inevitably  doomed  to  loss  by  stranding, 
should  consult  his  own  judj;ment,  and  select, 
for  his  compulsory  voyaj^c  to  the  shore,  the 
route  teaat  perilous  for  himself  and  his  vessel, 
such  preference  for  the  safer  course  is  the  in- 
curring of  a  voluntary  sacrifice,  which  entitles 
him   to   compensation. 

*0r  it  may  be  slated  in  this  way;  a  [•272 
mariner,  whose  ship  is  thus  inevitably  doomed, 
cannot  avoid  becoming  entitled  to  contribution 
in  general  average,  unless  lie  blindly  forbears 
all  action  whatever,  or  navigates  with  an  ex- 
press view  and  purpose  to  effect  the  destruction 
of  the  adventure.  Neither  reason  nor  authority 
allords  support  to  this  extraordinary  doctrine. 

"Upneral  average  is  founded  on  the  simple 
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principle  of  luturaJ  justice,  that  where  two  or 
more  parties  are  concerned  in  a  common  Eea 
riek,  and  one  of  them  makes  a  Bacriflce  for  tlie 
common  safety,  the  tosa  shall  be  assessed  upon 
all,  in  proportion  to  the  share  of  each  in  the 
adventure;  and  the  greater  aaerifice  of  the  first 
shall  be  eompensated  hy  the  contribution  of 
the  others."-  Taylor  v.  Curtis,  1  Holt's  N.  P. 
Cas.  192,  note;  3  Eng.  Com.  Law  Rep.  OD. 
Its  origin  is  commonly  traced  to  the  Rhodian 
law  de  jactu,  which  named  only  the  case  of  a 
jettison;  and,  although  the  rule  is  not  to  be 
considered  as  thus  limited,  yet  the  case  there 
put  is  an  apt  illustration,  and  no  case  essen- 
tially dilTerent  from  this  illustration  oan  fairly 
be  considered  within  the  rule.  Goods  east  over- 
board in  a  storm  to  lighten  the  vessel,  masts, 
span,  or  rigging  cut  away  to  prevent  her  being 
driven  ashore,  or  carried  away  in  an  effort  to 
avoid,  by  some  unusual  means,  an  impeodiog 
calamity,  running  a  ship  on  shore  to  avoid  cap- 
ture, slipping  a  cable  or  an  anchor  for  genera! 
safety,  are  the  usual  instances  found  in  ad- 
judged cases.  Perkins's  Abbott  on  Shipping, 
130,  notes.  They  are  all  within  the  illustration 
given  in  the  Rhodian  law;  and,  upon  principles 
of  natural  justice,  &re  proper  cases  for  con- 
tribution. 

But  when  ft  ship  does  no  more  than  pursue 
that  course  of  navigation  which,  independ- 
ently of  the  good  or  evil  thence  resulting  to 
cargo,  is  most  safe  for  herself,  how  can  she  be 
said  to  encounter  a  peril  or  incur  a  loss  for  the 
benefit  of  her  cargo?  This  is  not  answered  by 
the  precedents  of  allowance  for  parts  of  tho 
ehip  or  her  tackle  jettisoned  for  common  ben- 
efit; because,  although  it  might  be  proper  to 
make  such  sacrifice  for  the  benefit  of  the  ship 
alone,  were  she  empty,  yet  the  act  is  the  sepa- 
ration and  destruction  of  a  part  for  the  benefit 
of  the  community  of  interests  which  still  re- 
main ai  such  contending  against  the  oommon 
danger.  Not  so,  when  the  sliip  is  nut  ashore  as 
the  safest  direction  which  can  be  given  to  her; 
then  the  whole  community  goes  together,  tak- 
ing the  same  direction  and  encountering  the 
same  peril.  It  is  a  mere  accidental  result,  that 
the  ship  suffers  more  than  the  cargo. 

The  Brutus  was  not  voluntarily  sacrificed. 
On  the  contrary,  she  was  lost  by  the  direct  and 
unavoidable  operation  of  a  vis  major,  unaided 
by  any  volition  of  mind  or  agency  of  man. 
The  gale  commenced  on  the  8th  of  October,  at 
278']  4  A.  M,  and  continued  *tlirougli  that 
day  and  until  the  evening  of  the  next,  when  it 
blew  a  hurricane.  At  0  o'clock  the  best  bower 
chain  broke,  and  at  10  the  small  bower  gave 
way.  The  vessel  was  then  at  the  mercy  of  the 
elements.  There  was  no  possibility  of  avoiding 
a  stranding.  The  mate  who  had  the  command 
of  the  vessel  says  especially  that  it  was  impos- 
sible to  avoid  going  ashore,  and  that  all  he  did 
was  to  moke  sail  for  and  reach  a  place  where 
she  could  be  stranded  with  the  chance  of  the 
least  damage.  To  say  that  there  was  a  volun- 
tary stranding  is  an  absurdity;  as  well  might 
it  be  said  that  a  man  who  jumps  overboard 
from  a  burning  vessel,  and  is  drowned  in  the 
attempt  to  reach  the  shore,  voluntarily  drowns 
himself.      The  ease  admitted  of  no  alternative. 

It  is  a  rule,  that  the  mind  of  man  must  con- 
cur in  producing  the  injury  which  shall  entitle 
a  party  to  compensation  in  general  average. 
418 


Here  the  mind  operated  only  to  dlminiah  tlB« 
sacrifice  as  much  as  practicable,  ajtd  not  t*> 
produce  it. 

It  is  well  remarked  in  the  note  to  Holt's  Nisi 
Priua  Reports  before  referred  to,  that  "tber* 
are  some  cases  on  the  subject  of  general  aver- 
age in  the  reports,  but  there  is  not  much  to  bt 
collected  from  them.  The  safest  guide  is  prin- 
ciple, well  studied  and  understoui."  3  Coia. 
Law  Rep.  TO. 

Some  of  the  cases,  however,  may  be  looked 
into  with  advantage.  The  Supreme  Court  of 
New  York,  by  Kent,  Ch.  J.,  in  Bradhurst  ». 
The  Columbian  Ine.  Co.  9  Johns.  14,  decided, 
that  if  the  ship  be  wholly  lost  by  the  act  of 
running  her  ashore,  compensation  in  genenl 
average  can  never  be  due  to  the  owners,  or,  as 
it  has  been  technically  expressed,  that  in  all 
cases  of  stranding,  the  salva  navi  is  inditpeo' 
sable  to  a  recovery.  13  Peters,  334.  This 
decision  was  made  in  1812.  It  gave  rise  to 
much  discussion.  Mr.  Justice  Story,  in  his  note 
to  page  349  of  the  fourth  American  edition  of 
Abbott  on  Shipping,  took  gronnd  against  the 
doctrine  of  Kent. 

This  questio  vexata,  with  the  great  name  of 
Kent  upon  one  side,  and  the  equally  great  or 
greater  authority  of  Story  on  the  other,  was 
not  brought  to  a  final  test  until  the  cose  of 
The  Hope  waa  decided  in  1839.  Columbian  Im. 
Co.  V.  Ashby,  13  Peters,  342.  On  that  ocea- 
aioD  Mr.  Justice  Story,  in  a  very  able  and  con- 
vincing judgment,  definitively  overruled  the 
opinion  of  the  great  commentator  upon  Ameri- 
can law.  That  judgment  will  be  much  relied 
upon  OB  on  authority  for  the  plaintiff.  Yet 
nothing  was  decided,  except  that  neither  the 
salva  navi,  nor  a  prior  consultation  by  the  mas- 
ter with  his  officers  and  crew,  was  necessary. 
Nothing  else  was  discussed  by  counael,  or  ad- 
judged in  the  opinion.  The  Hope,  though  In 
imminent  peril,  and  not  securely  moored,  was 
still  afloat,  and  held  by  her  'ancbora,  [*ai4 
when  the  master,  for  the  preservation  of  vessel 
and  cargo,  slipped  his  cables  and  ran  her  on 
shore  (p.  332|.  The  court  (p.  337)  treat  the 
voluntary  stranding  as  expressly  found  by  the 
special  verdict,  as  indeed  it  was.  Nor  could 
it  be  doubted  from  the  facts  found;  i.  e.,  that 
she  waa  atill  held  by  her  anchors,  and  might 
possibly  have  survived  the  storm,  when  he  toI- 
untarily  slipped  her  cables  (thereby  relin- 
quishing her  existing  means  of  keeping  afioat)i 
and  ran  her  on  shore. 

The  case  of  The  Hope  being  clearly  irrele- 
vant, there  is  to  be  found  in  the  books  but  a 
single  case  which  affords  any  support  to  the 
judgment  below.  That  one  case  is  Sims  w, 
Gurney,  4  Binney,  513,    It  was  as  follows: 

The  ship  Woodrop  Sima  encountered  a  storm 
in  Delaware  Bay,  and  when  she  waa  driving 
before  the  storm  toward  Egg  Island  flats,  where 
she  would  have  aoon  at  rand  ed,  her  pilot 
changed  her  course,  and  ran  her  ashore  on 
Cape  May,  as  the  most  convenient  place  to  save 
the  ahip,  crew,  and  property,    p.  514. 

It  will  be  seen  that  these  facts  were  vny 
similar  to  the  facts  proved  in  the  present  ease. 
The  suit  was  by  the  ship  owners  for  general 
average.  Judge  Yeates  tried  the  case.  Uia 
charge  is  rather  loosely  stated,  '^c  Inclined 
to  think  it  a  case  of  general  ftverafe  thioagh- 
out."     p.  6la. 

Bowai 


,~~    Howard  1 

za:JbyCjOO^(rC 


BABKABD  EI  ^.  T.  ADAUB  EI  AI. 


274 


The  plaintiff  hkd  a  verdict,  and  a  motion 
was  made  for  a  new  trial,  upon  the  ground, 
among  othen,  "that  the  verdict  was  against 
law,  as  the  Teuel's  goine  ashore  was  not  a  vol- 
untary act  by  the  captain,  pilot,  or  officers,  but 
the  inevitable  consequence  of  the  gale  then 
blowing."     And  this  point   was  most  abl; 

Cliief  Justice  Tilghman  uid  (p.  526):  "It 
seems,  at  first  view,  not  very  reasonable  that 
contribution  should  be  asked  for  damage  oc- 
casioned b7  an  act  which,  in  fact,  was  for  the 
benefit  of  the  ship.  But  the  law  is  certainly 
so,  provided  the  act  which  occasioiied  the 
damage  was  conducive  to  the  common  safety." 

For  this,  "certainly,"  no  authority  ia  cited; 
•ad  the  remark  is  a  little  like  Dr.  Sangrado's 
candid  acknowledgment,  that  the  death  of  all 
who  took  bis  remedy  would  have  raised  in  his 
mind  a.  doubt  of  its  efBcacy,  but  that  he  knew 
it  to  be  beneficial.  "Upon  the  whole,"  says 
the  teamed  judge,  after  a  rambling  and  pro- 
tracted argument,  "it  appears  to  me  that  it 
was  &  nice  point  on  which  the  jury  hod  to  de- 
cide, but  there  ia  no  sufGcient  cause  for  setting 
aside  the  verdict."  p.  627. 

yeates,  J.,  stated  to  the  jury,  "that,  upon 
tbe  facta  as  they  were  affected  by-  the  rule  of 
law,  his  mind  hod  been  in  a  painful,  dissatis- 
fied state,  during  tbe  trial";  and,  in  reporting 
S7B*]  the  'case  to  the  court,  he  stated  that 
"he  could  not  say  he  was  satisfied  or  diisatiafied 
with  the  verdict-"    p.  516. 

A  Mr.  Tilghman,  who  argued  the  case  for 
tbe  plaintiff,  put  it  that  it  was  a  quest! 


fact  for  the  jury   {p.  G24),  and  his  namesake, 
the  judge,  seems  to  tiai 
p.  627. 


e  aidopted  the  argument. 


The  facts  were  oert&inly  more  complicated 
in  that  case  than  in  the  present;  and  it  may  be, 
under  all  the  circumstances,  that  it  was  a  ques- 
tion of  fact  proper  for  the  decision  of  a  jury. 
There  was,  inde«d,  no  exception  or  complaint 
of  any  error  in  the  charge,    p.  616. 

I.  In  this  view  of  the  case,  it  may  well  be 
doubted  whether  any  law  point  was  decided  in 
it,  and  it  is  certain  Justices  Yeate*  and  Brack- 
enridge  so  regarded  it. 

Z.  The  singular  opinion  of  Tilghman.  Ch. 
J.,  is  but  slenderlr  sustained  by  its  own  reason- 
ing, and  is  completely  overruled  by  two  caaea 
in  the  same  court,  to  which  we  wilt  now  refer. 
In  Walker  v.  United  States  Ins.  Co.  II  Serg, 
A  Rawle,  91  A.  D.  1B24,  the  vessel  was  laborin<< 
in  a  storm,  and  wholly  ungovernable,  when  the 
master,  put  her  helm  hard  up,  and  ran  her 
ashore,  in  order  to  get  her  into  the  best  place 
for  the  preservation  of  the  lives  of  the  crew, 
tha  vessel,  and  the  cargo,    pp.  62,  S5, 

The  court,  per  Gibson, .J-,  says;  "It  is  not 
enough  that  there  be  i^  deliberate  intent  to  ilo 
an  act  which  may  or  may  not  lead  to  a 
loss;  there  must  be  a  deliberate  purpose  to  aac- 
rifice  the  thing  at  all  events,  or,  at  the  very 
least,  to  put  it  in  a  situation  in  which  the  dan- 
ger of  eventual  destruction  would  be  iacreaaed." 
Again,  "Nor  do  I  deem  it  of  any  importance  that 
the  master  and  crew  thought  their  situation 
would,  in  any  event,  be  bettered  by  the  meas- 
ures that  wers  afterwards  taken.  Both  are 
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equally  remote  from  a  deliberate  intention  to 
sacrifice  the  ship,  or  to  increase  the  risk  of  itj 
and  without  that  there  can  be  no  claim  to  gen- 
eral average-" 

True  it  is  that  in  this  case  the  court  say  that 
they  leave  Sims  v.  Gumey  untouched.  But 
they  certainly  overrule  Tilf;hman's  opinion. 

In  Meeeh  v.  Robinson,  4  \VIiarton,  361,  A.  D. 
1839,   the    court,    per   Kennedy,    J-,   after    ex- 

Slaining  Gumey  v-  Sims  in  a  way  which  would 
evest  it  of  all  applicability  to  the  present 
case,  stating  it  to  be  a  very  questionable  case, 
at  best,  and  shaken,  if  not  overruled,  by  Walk- 
er V.  United  States  Ins.  Co.  11  Serg.  k  Rawle, 
61,  just  referred  to,  says:  "The  running  of  th* 
vessel  ashore  cannot,  with  propriety,  be  said  to 
have  been  voluntary,  nor  can  it,  indeed,  be 
well  said  that  *the  loss  of  the  vessel  was  [*2TC 
occasioned  thereby.  For,  according  to  the  e»- 
idenoe  of  the  master,  which  is  all  that  we  have, 
and  all  that  the  plaintiffs  rely  an  to  establish 
their  claim,  the  vessel  being  on  a  lee  shore 
where  she  could  not  carry  sail,  they  found  it 
necessary  for  the  preservation  of  the  lives  of 
the  crew,  as  the  loss  of  the  vessel  was  then  cer- 
tain beyond  a  doubt,  being  in  four  fathoms 
water  and  the  land  within  a  mile  of  her,  to  run 
her  ashore,  and  accordingly  they  slipped  the 
best  bower  anchor,  put  the  vessel  before  the 
wind,  and  in  a  short  time  struck  the  land.  In 
bis  cross -examination  he  furtber  states  that 
her  situation  was  most  desperate,  that  she 
would  have  gone  to  the  shore  at  all  events,  but 
the  mode  in  which  the  witness  ran  her  ashore 
saved  the  lives  of  the  crew,  and  tended  to  save 
a  great  proportion  of  the  cargo.  From  this  it 
is  perfectly  manifest,  that  the  loss  of  the  ves- 
sel had  become  inevitable  as  the  consequence  of 
a  peril  then  present.  And  in  such  a  case,  says 
Mr.  Phillips,  in  his  Treatise  on  Insurance,  Vol. 
II.,  p.  98,  when  the  acts  of  the  crew  are  in- 
tended to  alleviate,  instead  of  avoiding,  such 
consequence,  it  seems  hardly  to  be  voluntarily 
incurring  a  loss. 

Mr.  Benecke,  in  bis  work  on  Insurance  (ch. 
5,  p.  219),  in  which,  says  Chief  Justice  Abbott, 
in  his  work  (p.  343),  "there  is  so  much  learn- 
ing combined  with  practical  experience,  meets 
tbe  present  case  in  to  many  words,"  and  de- 
clares, that  "if  the  situation  of  the  vessel  were 
such  OS  to  admit  of  no  altemative,  so  that, 
without  running  her  ashore,  she  would  have 
been  unavoidably  lost,  and  that  measure  was 
resorted  to  for  the  purpose  of  saving  the  lives 
or  liberty  of  the  crew,  no  contribution  can 
take  place,  because  nothing  was  in  fact  sacri- 
ficed." "So  here  the  plaintiffs  sulTcred  notiiiag; 
their  vessel  was  doomed  to  inevitable  destruc- 
tion by  the  peril  of  the  sea  which  surrounded 
her."  After  some  further  observations  and  cita- 
tions of  like  import,  he  adds,  "Tiie  loss  of  the 
ship  in  question,  appearing  to  have  been  in- 
evitable, must  therefore  be  borne  by  the  plain- 
tiffs, who  were  owners  of  her."  "This,"  says 
Mr.  Stevens,  "the  Digest  and  all  authors  are 
agreed  on;  for  you  cannot  in  equity  convert  a. 
[usa  which  is  inevitable  into  a  claim  for  the 
preservation  of  property."  Stevens  and  Ben- 
ecke on  Average,  by  Phillips,  p.  84. 

These  cases  not  only  overrule  Sims  v.  Gur- 
ney,  if  it  can  be  considered  an  authority  against 
the  defendants,  but  are  directly  adverse  to  the 
judgment  now  under  review.    See,  also,  Sc\i4- 
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der  V.  Bradford,  14  Pick.  14;  Perkins's  ed.  of 
Abbott  on  ShippinE,  490  and  notes. 

If  the  Brutus  had  been  heUI  bj  her  anchors, 
and  the  mute  had  slipped  his  cables  and  run 
277*I  her  on  shore  tor  the  common  •safetj,* 
oase  of  voluntary  sacrifice  might  have  been 
presented.  There  are  several  instances  of  such 
acts  being  held  a  ground  for  contribution.  13 
Peters,  342;  22  Pick.  107. 

But  the  Brutus,  at  the  time  of  the  alleged 
•aorifice,  had  been  forced  from  her  anchors  by 
the  elements,  and  was  being  driven  towards 
the  shore  by  an  irresistible  force.  The  pilot,  it 
is  true,  remained  at  the  helm;  and,  being  there, 
he  used  his  judgment  in  giving  the  direction 
which  not  only  was  best  for  the  whok  advent- 
ure, but  beat  for  herself,  which  would  have 
been  beat  if  she  was  empty.  If  this  entitles  the 
plaintiUs  to  recover,  then,  in  every  case  of 
■trending,  the  owners  of  the  vessel  may  be  com- 
pensated in  general  average.  Whenever  the 
master  is  not  asleep,  insane,  or,  from  some 
cause,  grossly  negligent  of  his  duty,  he  will  u?e 
his  judgment,  and  control  the  helm,  so  as,  in 
some  degree,  to  modify  the  disaBter  which  be 
cannot  avert;  and  it  will  be  strange  if  he  can- 
not swear,  as  the  mate  did  in  the  present  case. 
that  he  did  thus  modify  it  for  the  common 
benefit.  Under  such  a  rule,  the  presence  of 
the  master  and  crew  will  be  absolutely  detri- 
mental to  the  cargo  in  most  cases  of  stranding. 
Their  being  on  board  will  only  serve  to  lessen 
the  injury  of  the  ship,  and  to  create  in  her 
tlkVOT  a  claim  against  the  cargo. 

The  case  of  Cutler  v.  Rae,  reported  as  dis- 
Inisaed  for  want  of  jurisdiction,  in  7  Howard. 
729,  was  very  ably  argued  on  the  merits  by 
counsel.  We  copy  a  part  of  the  argument.  "In 
8inis  V.  Gurney,  4  Binney,  Ch.  J.  TJlghtnan  lost 
sight  of  the  fact  that  the  subject  benefited, 
i.  c.,  the  ship,  was  the  very  subject  calling  for 
ctHnpcnsation  on  the  pretense  that  it  was  sacri- 
ficed. When  a  master  finds  that  his  vessel 
must  go  on  shore,  and  merely  exerta  himself 
to  go  in  a  safe  place  rather  tlian  in  a  dangerous 
one,  he  no  more  makes  a  sacrifice  than  when, 
in  nai'iguting  lils  vfssel  on  the  sea,  he  chooses 
a  snfc  channel  rather  than  a  hazardous  one,  or 
chants  his  course  to  avoid  a  rock  or  a  shoal; 
he  does  his  plain  duty  for  the  bencllt  of  the 
ehip  as  well  as  of  the  cargo,  and  to  avoid  Iosh 
and  sacrifice  of  the   ship,  and  not  to  produce 

If,  at  the  moment  of  giving  the  vessel  her 
direction  to  the  shore,  the  mate  had  been  asked 
whether  he  intended  to  aacritice  the  vessel  for 
the  benefit  of  the  cargo,  he  certainly  would 
have  J'fplied  in  the  noyativc,  and  assured  the 
querist  that  he  was  doing  with  the  ship  the 
best  that  could  l>e  done  for  the  ship  herself. 

The  only  thing  like  a  voluntary  sacrifice,  in 
the  ca^p,  is  the  slipping  of  the  end  of  the  chains. 
They  impeded  the  management  of  the  vessel, 
and  were  voluntarily  jettisoned  for  the  purpose 
of  relieving  her.  11  Serg.  &  Rawie,  66;  8 
Mass.  4G7. 

278*]  "Second  Point.  The  defendants'  nu- 
tria skins  and  the  jerked  beef  should  have  been 
estimuted,  for  the  purpose  of  contribution,  at 
their  value  at  Buenos  Ayres. 

1.  The  value  of  the  nutria  skins  at  Buenos 
Ayres   was   only   80,31757.     At   New   York   it 
was  $11,000. 
■ISO 


2.  The  value  of  the  jerked  beef  at  Buenos 
Ayres   was   $1,125-1B.     At   New   York   it   was 

nothing. 

It  is  admitted  that,  in  ordinary  eaaes  of  av- 
erage, the  rule  of  contributory  value  is  the 
value  at  the  port  of  destination. 

This  must  necessarily  be  so;  becauae  it  is 
there  that  the  adventure  is  terminated,  and  tlw 
deliverance,  which  forme  the  ground  work  of 
the  claim  for  contribution,  is  consummated. 
Besides,  it  is  rarely  possible  to  refer  to  any 
other  market  for  a  rule  of  eatimation.  But  U 
the  vessel  be  whoHy  lost,  and  the  adventure 
consequently  terminated  at  a  different  place 
from  the  port  of  destination,  the  valiie  of  the 
goods  at  such  different  place  is  to  be  taken  a* 
the  contributory  value.  Perkins'  Abbott  on 
Shipping,  604,  note  2.  The  Supreme  Court  of 
Massachusetts  uses  the  following  language,  per 
Jackson,  J.,  in  Spafford  v.  Dodge,  14  Mala.  79; 
"The  contribution  must  be  adjusted  according 
to  the  value  of  the  respective  articles  saved,  at 
the  time  when  the  expenses  were  incurred,  in 
like  manner  as  if  all  parties  had  been  present 
and  each  had  originally  paid  his  own  propor- 

'Tf  the  contribution  had  been  claimed  for 
goods  thrown  overboard,  or  for  a  maat  ent 
away,  the  adjustment  of  it  would  neeeuaritj 
l>e  postponed  until  the  termination  of  the  voy- 
age; because,  until  that  event,  it  eould  not  be 
known  whether  anything  would  be  saved  fron 
which  to  claim  a  contribution,  and  also  beeauN 
each  party  would  be  held  to  contribute  acoord- 
ing  to  the  value  of  what  should  come  to  bk 
hands,  at  the  termination  of  the  voyage." 

See,  also,  Mutual  Safety  Co.  v.  Cargo  of  Th« 
George,  3  N.  Y.  Legal  Observer,  202;  Ibid.  I 
Law  Reporter,  361- 

Tudor  v.  Macomber,  14  Pick.  38,  was  a  cut 
of  average  contribution  for  cargo  jettisoned. 
The  vessel  was  driven  ashore  near  her  port  of 
departure.  Curia,  per  Putnam,  J.:  "We  think 
that,  if  the  vessel  arrives  at  the  port  of  desti- 
nation, the  value  should  be  the  net  price  for 
which  the  cargo  might  have  been  sold  there," 
citing  Benecke  and  Abbott.  "That  is  undoubt- 
edly the  rule  in  Great  Britain,  France,  Spaia, 
and  Prussia.  Benecke,  288.  But,  says  the  tame 
author,  should  a  jettison  take  place  so  neartha 
port  of  departure  that  the  vessel  returns  to  tha 
same  or  to  a  neighboring  port,  the  actual  price 
of  replacing  the  goods  thrown  overboard  abould 
be  allowed;  or,  if  that  could  not  be  done,  ths 
cost  price,  including  shipping  charges  and 
'premium  of  insurance."  The  question  [*1T> 
in  this  case  arose  upon  the  rule  as  to  the  goods 
jettisoned;  but  all  the  law  writers  put  ths 
goods  lost  and  tlie  goods  saved  on  tbe  saHc 
footing,  and  strenuously  maintain  that 'the  val- 
uation of  each  should  be  made  upon  tbe  samt 
principles.  See  fCent  and  Abbott  at  the  page* 
cited.  Kent  {Vol.  IlL,  p.  242)  says:  "Tbe  eon- 
tributory  value,  if  the  vessel  arrives  at  the  port 
of  destination,  is  the  value  of  the  gooda  then." 
Abbott  (Perkins's  ed.  p.  504)  lajrs  down  tha 
rule  of  value  at  the  port  of  destination  with 
precisely  the  same  qualification. 

We  do  not  mean  to  contend,  that,  in  aaeat- 
taining  the  value  of  the  goods,  the  arrival  a( 
the  vessel  at  the  place  of  valuation  ia  tbe  w- 
sential  point,  but  we  say,  that  these  authwi- 
ties  point   to  tbe   place   where   the  adventon 
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terminatei  »a  being  tlio  port  of  deliverance, 
and  the  pUc«  where  the  oompenBation  for  ef- 
feoting  tfiat  deliTeranoe  Ant  wcomes  due,  and 
where,  of  course,  it  is  to  be  measured.  When 
goods  Baved  from  Bhipwreclc  and  charges  bit 
for  contribution  flnt  reach  an  intermediate 
port,  and  kre  there  accepted  bf  an  agent  of  the 
abipper,  as  thej  may  be,  tbe;  must  be  valued  at 
that  place. 

If  they  are  not  m  accepted,  the  owner  Qret 
becomes  eliargeable  whenever,  and,  it  may  be 
safely  kffirmed,  wherever,  they  so  reach  his 
hands.  But  when  the  voyage  is  strangled  in 
its  inception,  there  is  no  port  referable  to  but 
tho  home  port  of  the  shipper.  Destruction  of 
tho  vessel  there  necesaarilj  leads  to  a  return  of 
the  cargo  into  the  hands  of  the  shipper.  If, 
permissively,  or  by  express  retainer,  the  master 
of  the  disabled  ship  hires  another  vessel,  trans- 
ahips  the  cargo,  and  carries  it  to  the  port  of 
original  destination,  this  is  a  new  adventure, 
voyage,  and  agency.  There  is  no  pretense  that 
an  insurance  upon  these  goods  on  board  the 
Brutus,  "at  and  from  Buenos  Ayres  to  New 
York,"  would  have  covered  them  during  their 
voyage  on  board  the  Serene. 

The  voyage  being  prevented  by  the  loss  of 
the  vessel,  before  her  departure,  the  insurer 
would  be  responsible,  under  the  first  word,  for 
the  damage  incurred  by  the  wreck  of  the  Bru- 
tus, but  there  his  risk  would  end. 

In  the  present  case,  the  vessel  was  wholly 
lost.  This  terminated  the  enterprise,  dissolved 
the  contract  between  the  freighters  and  the 
Bhip-ovnters,  deprived  the  latter  of  all  claim  for 
freight,  and  entitled  the  former  to  receive  their 
goods.  Ali  this  occurred  at  Buenos  Ayrea. 
Diuinett  V.  Tomliagen,  3  Johns.  166;  The  Sara- 
toga, 8  Gallison,  178,  note  23,  and  cases  cited; 
Scott  r.  Libby  et  al.  2  Johns.  340. 

The  claim  to  average  was  consequently  per- 
fect at  Buenos  Ayres.  It  was  then  and  there 
ISO*]  recoverable.  It  was  of  course  'then 
and  there  ascertainable.  A  libel  in  rem  in  the 
Admiralty  Court  of  that  country  would  have 
an  appropriate  means  of  enforcing  the  claim. 
Upon  what  ground,  then,  is  it  that  the  set- 
tlement is  transferred  to  New  York,  and  the 
goods  made  to  contribute  according  to  their 
value  tbereT  It  is  said  that,  if  a  vessel  by  mis- 
adventure is  disabled  from  prosecuting  her  voy. 
age,  it  is  the  duty  of  the  master  to  traossliip 
the  goods,  and  cause  them  to  be  carried  to  the 
port  of  destination. 

That  may  be  proper  where  the  disaster  occurs 
in  the  eonrse  of  the  voyage.  But  if  it  occurs 
before  the  sailing,  and  at  the  very  port  where 
the  goods  were  received,  the  contract  of  af- 
freightment is  at  onoe  dissolved.  Purvis  v. 
Tnnno,  K  Bay,  492. 

In  this  latter  case,  which  Is  the  case  before 
the  court,  there  is  no  necessity  of  vesting  the 
master  with  the  extraordinary  powers  which, 
by  the  maritime  law,  he  becomes  clothed  with, 
when,  at  a  distant  intermediate  port,  in  the 
aboence  of  all  concerned,  he  becomes,  ex  neces- 
ritate  lei,  agent  for  whomsoever  it  may  concern, 
ship  owner,  freighter,  insurer,  etc.  Sbipton  y. 
Thomtim,  9  Adolph.  &  Ellis,  337;  Jordan  v. 
Warren  Ins.  Co.  1  Story,  342. 

At  the  home  port  of  the  freighter,  the  choice 
of  Another  vessel  properly   devolves  upon   the  | 


for  the  carriage  of  bis  goods  in  a  chosen  vessel, 
the  ship  owner  cannot  insist  upon  forwarding 
the  goods  by  another  vessel,  merely  because  the 
first  has  become  incapable  of  commencing  the 
carriage.  In  that  event,  the  freighter  has  the 
right  of  making  a  new  choice  for  himself. 

The  caees  on  the  authority  of  the  master  to 
transship  all,  expressly  or  impliedly,  confine  it 
to  a  port  of  necessity,  after  the  ship,  in  the 
course  of  the  voyage,  has  become  disabled.  3 
Kent's  Com.  210;  Searle  v.  Boovell,  4  Johns. 
Ch.  223;  Saltus  v.  Ocean  Ins.  Co.  12  Johns.  112; 
Treadwell  v.  Union  Ins.  Co.  6  Cowen,  274. 

The  rule  of  eantributory  value  adopted  be- 
low assumes  New  York  to  be  the  port  of  de- 
liverance from  the  peril;  it  supposes  that,  if  the 
goods  had  been  lost  in  the  Serene,  the  defend. 
ants  would  have  been  exonerated  from  all  claim 
for  contribution;  yet  most  clearly  that  is  not  so. 

When,  at  the  port  of  reception,  before  the  re- 
ceiving ship  has  weighed  anchor,  or  com- 
menced her  voyage,  she  is  lost,  we  insist  that 
the  adventure,  and  all  relations  between  the 
parties  thereto,  must,  then  and  there,  close. 
All  accounts  between  them  touching  the  in* 
tended  voyage — attempted,  but  never  even  be- 
gun— must,  then  and  there,  be  adjusted. 

*The  rule  for  which  we  contend  has  [*2B1 

twofold  operation  for  the  relief  of  the  de 
fendants  in  the  present  case;  the  rule  adopted 
below  had  a  twofold  operation  against  them. 
Their  nutria  skins  have  been  made  to  contrib- 
an  a  value  increased  70  per  cent,  by  the 
carriage  to  New  York,  in  the  Serene;  the  jerked 
beef,  which  was  worth  nearly  $1,200  at  Buenos 
Ayres,  is  relieved  from  all  claim  for  contribu- 
■'on. 

This  last  proposition  is  clearly  not  maintain- 
able. The  jerked  beef  belonged  to  one  of  the 
plaintifi's.  He  received  it  from  the  Brutus  in 
good  order,  at  Buenos  Ayres.  We  say  in  good 
order,  because  the  judge  in  his  charge  assumes 
that  there  was  no  adequate  proof  of  its  having 
sustained  any  injury  by  tho  stranding  of  the 

When  the  beef  was  thus  returned  to  the  ship- 
per after  the  stranding,  the  judge  assumes  that 
it  was  uninjured,  and  of  course  worth  about 
$1,200.  Still  it  is  to  contribute  "nothing,  merely 
because  the  shipper  was  pleased  to  send  it  to 
New  York,  and  It  was  lost  on  that  voyage.  He 
might  have  sold  it  or  consumed  it  at  Buenos 
Ayres,  sent  it  to  China,  or  disposed  of  it  as  he 
saw  fit.  In  his  hands,  when  delivered  from 
danger  by  the  so-called  sacrifice  of  the  Brutus, 
it  was  worth  $1,200,  yet  it  shall  contribute  notb. 
ing,  because  the  voyage  on  which  the  owner  was 
pleased  to   ship  it   turned   out  unfortunately  i 

It  is  impossible  to  sustain  this  branch  of  the 
charge  upon  any  principle.  The  common  law 
of  rustic  arbitrators  alone  furnishes  a  prece- 
dent for  the  rule  adopted  in  relation  to  the 
jerked  beef.  The  court  l>eiow  "split  the  dif' 
fere nee." 

The  acceptance  of  the  nutria  skins  at  New 
York   by    the    defendants   can   have   no   effect. 

They  had  a  right  to  receive  their  own  property 
whenever  it  was  tendered  to  them.  By  receiv- 
ing it,  they  perhaps  adopted  and  ratified  the 
whole  agency  of  accepting  it  in  their  behalf  at 
Buenos  Ayres,  and  shipping  it  in  the  Serene 
for  New  York.  This  probably  made  them  lia- 
ble for  freight  by  the  Serene.  This  they  have 
41V 
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paid,  or  are  willing  to  fay,  on  demand.  The 
mere  acceptance  of  their  own  property  cannot 
change  their  relationa  to  the  owners  of,  and 
other  shippers  bj,  the  Brutus. 

To  conclude,  we  insist  that  the  nutria  skins 
should  have  contributed  at  the  Buenoa  Ajrean 
Talue,  and  that  the  jerked  beef  should  have 
been  included  among  the  subjects  of  contribu- 

Third  Point.  The  owners  of  the  ship  Brutus 
daim  oontribution  for  lose  of  tlieir  vessel.  It 
will  not  be  denied  that  the  contracts  between 
them  and  their  master  and  crew  were  dissolved 
and  terminated  by  the  destruction  of  the  ves- 
sel. The  whole  doctrine  of  abandonment 
underwriters  would  fall  to  the  ground  if  this 
were  not  so.  The  moment  the  vessel  wss 
3S3*]  'wrecked  and  found  innavicable,  the 
crew  were  at  liberty  to  leave  her.  The  masti 
could  neither  detain  them,  nor  profitably  eo 
ploy  them.  Charges  are  made  for  the  wages 
snd  expenses  of  both  master  and  crew,  long 
"after  it  was  ascertained  that  the  vessel  could 
not  be  got  afloat,  and  her  sale  wns  determined 
upon."  But  the  court  refused  to  instruct  the 
jury  that  these  charges  were  not  recoverable 
The  error  was  manifest. 

Fourth  Point.  The  allowance  of  two  and  a 
half  per  cent,  to  the  plaintiffs,  for  collecting 
the  contribution  alleged  to  be  due  to  them  in 
general  average,  was  erroneous. 

The  case  assumes  that  the  plaintiffs  sacri- 
flced  their  vessel  for  the  common  benefit.  To 
ascertain  the  amount  of  their  claim,  and  the 

froportions  in  which  it  is  chargeable  upon  the 
reightere,  oh  adjustment  is  made  out  at  the 
cost  of  the  contributors.  Here  it  is  supposed 
all  expenses  must  ceaae,  unless  the  taxable 
coats  of  a  legal  tribunal  should  become  irrecov- 
erable. There  is  no  such  thing  known  in  the 
Ian  as  a  fee  or  commission  to  a  party  for  re' 
ceiving  his  own  demand. 

This  action  of  collection  or  reception  is  not 
done  for  the  common  benefit,  nor  for  the  bene- 
fit of  the  defendants.  Surely  the  defendants, 
as  owners  of  the  nutria  skins,  are  not  interest- 
ed in  the  collection,  though  they  were  in  the 
adjustment.  If  the  plaintiffs  choose  to  omit 
the  collection,  no  one  will  suffer  but  themselves. 
Upon  general  principles,  it  is  perfectly  absurd 
and  unjust  to  demand  from  one  not  interested 
in  the  collecting,  compensation  for  collecting  a 
demand.  Governments,  by  positive  enactment, 
charge  their  debtors  and  tux  payers  with  the 
cost  of  collection.  Positive  law  sometimes  im- 
poses costs  upon  a  delinquent  debtor,  but  no 
such  penalty  is  imposed  by  the  common  law. 
There  was  no  evidence  at  the  trial  of  any  usage 
of  trade,  general  or  local,  sanctioning  this  ex- 
action. We  submit  that  it  cannot  be  sustained. 
Mr.  Lord,  for  defendants  in  error: 
The  question  on  which  this  judgment  rests 
is,  whether,  when  a  ship  is  jn  a  peril  so  immi- 
nent that  her  tutal  loss  is  inevitable,  to  all  ap- 
pearance, a  voluntary  stranding,  made  with  a 
view  of  saving  the  ship,  and  her  cargo  from 
total  destruction,  is  to  be  contributed  for,  in 
the  event  of  anything  being  thereby  saved! 
The  plaintiffs  in  error  treat  this  as  an  open 
question.  They  also  insist,  that,  as  the  de- 
struction was  inevitable,  tiie  stranding  could 
not  he  voluntary,  in  the  sense  of  the  rule;  that 
the  ship  claimed  for,  instead  of  being  sacrificed 


by  exposure  to  the  greater  peril,  was  in  fact 
submitted  to  the  less;  and  that  this  was  done  in 
the  course  of  ordinary  duty,  and  so  not  an  act 
of  'sacrificing  at  all.  These  are  the  [*28S 
views  presented  to  their  first  point,  amplilied 
by  the  considerations  in  their  written  srgu- 
ment.  They  are  in  opposition  to  the  Qist 
point  of  the  defendants'  brief,  and  will  now  be 
more  fully  considered. 

The  subject  naturally  divides  itself  into  tbt 
inquiry,  first.  What  is  the  nature  of  the  peril, 
the  avoiding  of  which  by  a  voluntary  damagt! 
gives  rise  to  a  contribution  T  And  second.  What 
is  the  character  of  the  act  of  the  master,  which 
is  to  be  deemed  voluntary! 

Ko  question  is  made,  and  there  is  no  differ- 
ence pretended  as  to  the  right  to  contribution, 
whether  the  master's  act  has  caused  an  absolute 
physical  destruction  of  the  ship,  or  a,  partial  in- 
jury. 

Then  what  is  the  nature  of  the  general  aver- 
age peri]  I  On  the  part  of  the  plaintiffs  in 
error,  it  is  said  that  it  must  not  be  of  an  inevi- 
table kind.  All  their  argument  depends  direct- 
ly or  indirectly  on  the  loss  in  the  preseut  case 
being  apparently  inevitable  when  the  stranding 
was  determined  on;  and  from  that  they  argue 
that  the  voyage  to  the  shore  was  compulsory; 
that  all  that  man  could  do  was  to  navigate  the 
ship  to  a  safer  spot;  that  it  is  like  jumping 
over  from  a  burning  ship;  that  the  act  of 
stranding  saved  the  ship,  rather  than  sacrificed 
her;  and,  from  the  loss  being  thus  inevitable,  he 
argues  that  in  fact  nothing  was  voluntarily 
lost,  nothing  is  to  be  contrlhuted  for. 

Let  us  then  see  what  ia  a  general  average 
peril  in  the  conceded  instances  of  it.  If  the 
danger  is  not  so  great  that  loss  is  otherwise  in- 

itable,   where  is  the  right  of  the   master  to 

t  lei  pate  or  hasten  the  destruction  of  any  part 
of  the  adventure!  Does  a  master  ever  rightly 
make  a  jettison,  cut  away  a  mast,  or  run  hu 
ship  ashore,  unless  the  loss,  at  tlie  time  he  re- 
ea  on  the  measure,  is  inevitable  unless  he 
rts  to  it!  Is  the  master  to  throw  over  car- 
>r  mutilate  hia  ship  out  of  mere  apprehen- 
!  Does  he  ever  do  it,  unless  all  reaaonable 
hope  of  otherwise  savinf^  the  adventure  isgonet 
"  *  t  to  be  juetitifd  in  a  fear  from  alight 
,  or  in  anticipating  that  total  destruc- 
tion to  a  part  which  awaits  the  whole  adven- 
ture, unless  to  all  human  judgment  safety  from 
any  other  measure  is  hopeless.  When  the  ship 
has  been  overcome  in  her  struggle  with  ocean 
,>est,  and  ia  in  danger  of  foundering, 
and  wheii  lightening  her  is  the  only  measure 
to  avert  this  otherwise  certain  peril,  then  first 
c  right  to  throw  over  cargo.  It  is  a 
right  only  born  at  the  last  degree  of  distress  in 
''-  ihip.  If  it  can  be  shown  that  the  vessel 
not  in  such  danger  that  she  would  in  all 
human  judgment  sink  unless  relieved,  the  jet- 
tison would  he  unwarranted.  So,  too,  in  any 
:ase  of  voluntary  stranding,  if  it  could  be 
ihown  that,  by  any  'means  in  the  mas-  ['284 
,er's  power,  by  holding  on  to  anchors,  by  mak- 
ng  or  pressing  sail,  he  could  avoid  the  danger, 
le  is  not  warranted  in  beaching  his  ship. 
And  BO  in  fact  is  the  practice  of  mariners.  None 
of  the  cases  of  voluntary  stranding  which  have 
occurred  have  been  without  inevitable  danger. 

The  peril,  therefore,  being  in  its  nature  in- 
evitable, so  far  from  being  a  reason  to  prevent 
Hoiwd  1». 
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k  eontribation.  Is,  on  the  toatnsj,  essential  to 
it.  And  the  Ar^meat  for  the  cargo  here  goes 
to  the  extant,  that,  when  a  slighter  dangeT  ex- 
ists, the  contribution  Bhail  he  made,  but  not 
when  a  greater.  And  in  this  uncertainty,  wbat 
becomes  of  the  rule  as  a  rule  of  law?  Is  it  to 
be  left  to  a  jury  to  say,  in  this  case  the  danger 
was  a  little  less,  and  there  shall  be  a  contribu- 
tion; and  in  that  case  the  danger  left  no  hope, 
&nd  therefore  there  sball  be  nonet 

The  greater  the  danger,  and  the  more  inevi- 
table, by  an;  other  means  than  by  measures 
to  anticipate  its  action,  the  more  justiSable  is 
the  act  of  courage  thus  anticipating  it,  and  the 
more  rightful  the  demand  of  contribution. 

It  wiU  appear,  by  reference  to  the  cases  of 
The  Woodrop  Sims,  4  Binney,  513,  The  Apollo, 
2  Serg.  &  Rawle,  229,  The  Julia,  2  Serg.  &. 
Rawie,  237,  n.,  3  Wash.  C.  C.  R.  298;  The 
Gem,  22  Pick.  197,  and  The  Hope,  13  Peters, 
331,  that  in  every  case  the  losa  was,  to  all 
human  appearance,  inevitable;  and  this  is  all 
which  the  strongest  language  of  any  witnetts 
can  ever  be  rightly  understood  to  mean. 

As  to  this  character  of  the  peril,  the  acknowl- 
edged iuatanoes  of  general  average  contribu- 
tion and  the  tnaritlme  authors  alike  unite. 
Thus,  to  save  a  ship  from  foundering,  the  jetti- 
son is  contributed  for;  the  loss  was  inevitable. 
To  avoid  capture,  after  Sight  or  resistance  baa 
become  desperate,  a  stranding  is  warranted  and 
contributed  for;  the  loss  was  inevitable.  The 
ship  is  on  her  beam  ends  and  filling  with  water; 
her  masts  are  cut  away  and  contributed  for; 
her  loss  was  inevitable. 

The  language  of  Emerigon  (Vol.  I.  p.  40S| 
is  very  apposite  to  the  case  at  bar:  "It  some- 
times happens  that,  to  escape  an  enemy,  or  to 
avoid  aI»olute  wreck,  the  ship  is  stranded  in 
the  place  which  seems  the  least  dangerous;  the 
damage  sustained  on  such  occasion  is  general 
average,  because  it  bad  for  its  object  the  com- 
mon safety."  And  he  adds:  'The  AcU  of  the 
Apostles  (xxvii.  39]  furnish  a  memorable  ex- 
ample for  a  voluntary  stranding."  Showing,  very 
clearly,  his  understanding  that  the  loss  to  be 
averted  was  otherwise  an  inevitable  loss.  So, 
also,  the  ransom  from  pirates  is  to  be  contrib- 
uted for;  the  loss  is  inevitable,  and  indeed  ac- 
tual. 

Boulay  Paty  presents  the  same  view:  "If, 
to  avoid  a  total  loss,  by  wreck  or  capture,  the 
S85*]  captain  adopts  the  measure  of  'strand- 
ing his  ship,  the  expenses  to  get  her  allont  are 
general  average."  4  Boulay  Paty,  Droit  Jlarit, 
454.  Again:  "So  that  to  constitute  geni^ral 
average  there  must  be  a  forced  will  {il  faut 
on'il  y  ait  volontti  farc£);  that  the  act  of  iiian 
Uiould  concur  with  the  accident   (e 

There   must,  in   the  next   pli 

avoiding  of  an  imminent  peril   (pei 
tninentis  evitandi  causa).    A  panic 
Bot   sxcosB  the   captain;   the   danger  must   lie 
real."     Ibid.  257,  258. 

It  would  seem,  that,  in  the  face  of  these  con- 
mderations,  the  inevitable  character  of  the  dan- 
ger should  not  take  away  the  right  to  the  con- 
tribution. 

There  is,  however,  another  view  of  this  sub- 
ject worthy  of  consideration.  Wliat  is  tbc 
peril  to  be  avoidedT  Take,  fur  an  instance,  tlic 
c«se  at  bar.  It  was  a  total  destruction  of  ship. 
cargo,  and  orew.  Was  this  particular  peril, 
IS  I.,  ed. 
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the  danger  of  this  particular  loas,  inevitable  T 
The  result  shows  that  it  was  not;  for  the  ship, 
cargo,  and  crew  did  not  thus  perish.  This 
fatal  aspect  of  peril  was  capable  of  being  avert- 
ed, for  it  was  in  fact  averted. 

What  was  the  new  peril  into  which  the  dis- 
aster was  shaped?  It  was  a  stranding  on  an 
easy  beach,  a  saving  of  all  the  cargo  undam- 
aged, and  the  preservation  of  every  life  on 
board.  Why,  then,  should  the  saved  cargo  in- 
sist that  the  peril  was  inevitable — the  perilfrom 
which,  in  fact,  it  has  been  deliveredl  What 
caused  the  substitution  of  the  saving  in  place 
of  the  destroying  peril?  The  coolness  and  de- 
liberate courage  of  the  olGcer  in  charge,  ad- 
vancing to  attack  the  danger  on  the  field  chosen 
by  himself,  instead  of  awaiting  its  attack  where 
it  would  bave  been  irresistible. 

It  is  proper  to  notice  a  result  of  this  charac- 
ter of  general  average  peril.  Without  the  relief, 
the  whole  adventure  must  be  looked  upon  as 
lost.  It  would  be  lost  in  case  of  the  danger  of 
foundering,  of  capture,  of  actual  possession  by 
pirates.  All  being  thus  viewed  as  lost,  all  is 
equally  valueless;  that  is,  the  value  of  all  the 
parts  of  the  adventure  is  to  be  viewed  as  a  val- 
ue subject  to  the  degree  of  danger,  and  dimin- 
ished as  that  degree  is  great.  And  when  a  con- 
tribution is  reFuEed  because  the  thing,  whose 
loss  is  anticipated  by  the  master's  act,  is  al- 
ready in  danger  of  destruction,  it  is  to  be  re- 
membered that  the  things  saved  were  in  equal 
danger;  that  the  contribution  is  not  to  be  un- 
favorably viewed  because  of  the  value,  in  a 
place  of  safety,  of  what  is  not  lost.  The  time 
of  view  for  justice  to  take  is  when  all  was 
equally  in  danger.  It  therefore  calls  for  a  lib- 
eral construction  in  favor,  of  the  contribution. 
In  this  manner  salvage  awards  are  liberal,  in 
proportion  as  the  property  saved  was,  previous- 
ly to  the  saving,  reduced  in  value  *by  ['286 
the  peri!  from  which  it  was  relieved.  The  con- 
tribution is  said  to  be  "the  common  law  and 
justice  of  partnership."  I  Holt's  N.  P.  Rep. 
102,  note.  It  is  a  partnership  of  peril  merely,  a 
partnership  of  danger,  from  which  everything 
which  escapes,  by  any  anticipation  of  the  dan- 
ger, is  a  part  of  a  stock  treated  as  a  common 
stock,  and  to  be  ratably  divided. 

What,  then,  is  the  character  of  the  master's 
act  which  is  to  be  deemed  voluntary? 

The  expression  of  Boulay  Paty  above  quoted 
is  peculiarly  accurate  to  describe  it;  it  is 
"volontS  force,"  a  forced  choice;  that  or  none, 
to  use  a  homely  phrase.  Again,  he  siiys,  "the 
will  of  man  must  concur  with  the  disaster,'' 
not  be  alone  the  cause,  but  only  a  co-operating 
cause.  Tlie  idea  that  any  of  the  snciiliccs  at 
sea,  in  times  of  peril,  are  voluntary  in  any  ordi- 
nary sense  of  the  word  is  quite  erroneous.  It 
is  an  act  of  the  will,  under  the  sternest  pres- 
sure of  necessity;  the  alternatives  are,  total  loss 
if  nothing  is  done,  a  lighter  loss  if  the  danger 
is  hastened.  This  is  all  the  choice.  It  is  the 
only  choice  presented.  It  is  to  aid  in  making 
this  determination  that  consultation  is  to  be 
had.  It  is  in  this  that  the  degree  of  peril  be- 
comes important  to  be  considered.  The  great- 
ness of  the  danger  mnkes  the  task  of  adopting 
some  measure  of  escape  more  imperative ;  to  re- 
lieve the  whole  adventure  from  the  danger  of 
vacilating  resolves,  arising  from  hesitation  to 
sacriflce  ship  or  cargo,  or  parts  of  cargo,  in  pref- 
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ereuce  one  to  i^otber,  the  policy  of  the  law 
interposes  the  iiidemnity  of  k  general  contribu- 
tion. Tilghman,  Ch.  J.  says:  "The  law  of  aver- 
age is  founded  on  policy  and  equity;  on  policy, 
because  there  are  men  who  would  risk  the  loss 
of  life  and   fortune  rather  than  sacrifice  their 


the  property  saved  should  contribute  to  make 
good  the  loss  which  was  the  cause  of  safety." 
Gray  v.  Wain,  2  Serg,  &  Rawie,  255. 

The  voluntary  act,  then,  is  not  to  determine 
whether  anything  shall  be  destroyed.  Destruc- 
tion IB  upon  them  already;  all  will  ije  destroyed, 
as  the  circumstances  stand,  before  the  master 
acts  to  avert  peril.  Something  must  be  de- 
stroyed at  all  events.  The  only  volition  to  be 
exercised  is,  Shall  the  destruction  be  anticipat- 
ed as  to  part,  to  procure  the  rescue  of  the  restT 
And  when  and  bow  aboil  it  be  done!  It  is  a 
mere  election  of  time  and  selection  of  subject. 
There  is  no  other  volition,  no  other  voluntary 
act.  Refining  criticism  may  waste  itself  in  call- 
ing this  a  compulsory  choice,  a  compulsory  voy- 
age to  the  shore,  a  selecting  of  a  safer  exposure 
' — in  denying  it  to  be  a  sacrifice.  It  is,  never- 
theless, all  the  voluntary  act  which  remains  tu 
the  master  to  perform.  On  its  being  performed 
287*]  with  'coolness,  courage,  and  discretion, 
the  whole  property  and  the  lives  of  all  depend; 
that  this  small  amount  of  volition  may  be  exer- 
cised freely  and  without  hesitation,  the  policy 
of  the  law  tenders  to  the  oHicer  the  indemnity 
of  a  general  contribution.  It  puts  faim  at  ease 
as  to  the  result  of  bis  decision.  This  selection 
of  time  and  place  of  stranding  was  made  in  this 
case  at  bar;  the  time  was  anticipated,  the  place 
varied.  The  two  important  items  of  choice 
were  acted  on,  and  the  result  was  a  saving  of 
the  life  of  every  one,  the  saving  of  the  cargo 
almost  entirely,  and  greatly  lessening  the  in- 
jury to  the  ship. 

The  criticism  made  on  this  part  of  the  argu- 
ment by  the  plaintifTs  in  error  is  more  striking 
than  just.  Ibey  say,  that  it  is  a  paradox  to 
call  placing  the  ship  in  a  safer  place  of  strand- 
ing a  sacrifice-  The  putting  of  a  cargo  into 
lighters  to  relieve  a  strandtd  ship  docs  the 
same;  but  it  is  a  case  of  average  contribution. 
.\nd  moreover,  the  sacrifice,  bo  called  by  a 
figure  of  speech,  in  general  average,  is  merelj 
the  anticiimtion  of  the  time  of  probable  injury, 
and  the  selection  of  the  subject.  Suppose  the 
loss  to  which  the  ship  was  exposed  had  not  been 
inevitable,  so  that,  upon  the  principles  of  the 
plaintiff's  argument,  it  was  a  case  of  contribu- 
tion; would  it  be  less  so  in  any  degree,  if  the 
act  done  for  general  benefit  at  the  same  time 
rendered  the  invited  and  anticipated  damage 
more  inconsiderable! 

Nor  is  the  remark  just,  that  there  "always 
will  be  a  general  contribution,  unless  the  mas- 
ter blindly  forbears  all  action."  There  will 
never  be  a  contribution  unless  the  master  does 
take  action  to  select  time  and  place  of  avoiding 
a  general  impending  destruction;  but  whenever 
he  does,  there  ought  to  be  contribution  upon 
the  principles  of  the  law,  however  numerous 
be  the  instances-  It  is  not  always  that  the  se- 
lection of  time  and  place  can  be  made;  but 
whenever  it  can,  it  is  policy  that  it  should  be, 
and  that  under  a  judgment  freed  from  hesi- 
tancy by  the  indemnity  o{  a  contribution.     The 


apparent  force  of  thia  eonsideratioB  of  the 
plaintiffs  is  overbalanced  by  that  of  there  neter 
being  any  contribution  at  all,  if  the  principli 
be  adopted  that,  if  the  loss  be  otherwise  in- 
evitable, there  can  be  no  contribution.  Thst 
tears  out  the  whole  of  this  branch  of  the  law. 

It  is  therefore  respectfully  submitted,  that  i 
deliberate  selection  of  the  time  and  place  of 
stranding  was  a  voluntary  act  within  the  rule 
of  law. 

That  the  act  of  the  master  only  diminished 
the  danger  to  the  ship  has  already  been  con- 
sidered. The  whole  apparent  fores  of  tbis  ar- 
gument grows  out  of  the  fi^rative  use  of  the 
term  "sacrifice."  Its  meaning,  in  tbit  brancb 
of  the  law,  we  submit,  hae  reference  only  to 
doing  an  act  intentionally  damaging;  it  hss 
*no  reference  to  the  danger  that  was  im-  [*28H 
pending  being  greater  than  is  willingly,  and  al 
an  earlier  period,  incurred. 

Again,  to  the  argument  that  the  ship,  the 
subject  benefited,  wai  the  very  subject  calling 
for  compensation  on  the  pretense  that  it  was 
sacrificed,  we  answer,  that  it  is  no  objection  to 
a  contribution  that  the  ship  is  benefited  as  well 
as  cargo.  The  contribution  rests  oo  the  mas- 
ter's judgment  in  anticipating  the  effect  of  the 
danger  by  an  earlier  exposure  of  it. 

It  is  s^d,  too,  that,  in  a  case  like  the  present, 
the  master  no  more  makes  a  sacrifice  than 
when,  in  imvigating  his  vessel  on  the  sea,  ha 
chooses  a  safe  channel  rather  than  a  hazardoul 
one;  the  answer  is,  that  the  cos*  of  general 
average  is  not  in  the  course  of  common  navi- 
gation, hut  arises  on  conduct  in  circumstance* 
of  great  danger,  fear,  and  trial,  calling  for 
other  conside rations  than  the  ordinary  safe  nav- 
igation; and  that,  in  the  cose  supposed  of 
choosing  a  safer  channel,  no  act  of  present  and 
anticipated  injury  is  incurred.  Nothing  but 
the  strongest  fancy  can  make  an  analogy  be- 
tween the  cases. 

A  distinction  is  attempted  between  acts  of 
jettison,  cutting  away  parts,  etc.,  on  the  ground 
tlint  a  separation  of  parts  of  a  ship  or  cargo 
differs  from  an  injury  to  the  ship  going  as  a 
whole  community  into  a  peril.  This  is  not 
very  easily  to  be  understood;  but  it  it  means 
that  there  is  any  difi'erence  between  a  jettison 
and  a  voluntary  stranding  damaging  the  whole 
ship,  on  this  ground  alone,  that  an  injury  to  a 
part  dilTers  from  an  injury  to  the  whole,  such 
dilference  is  entirely  denied,  and  is  not  sup|>ort- 
ed  by  any  authority  nor  acknowledged  princi- 
ple. In  case  of  a  voluntary  stranding,  it  i» 
not  an  accidental  result  that  the  ship  sufTen 
more  than  the  cargo;  but  it  is  the  vevy  intent 
of  the  stranding. 

One  other  view  will  be  presented,  on  ths 
principle  of  the  judgment  below.  It  has  been 
suggested  in  a  single  case,  that  where  the  loss 
was  inevitable,  the  thing  sacrificed  must  be 
deemed  of  no  value,  and  so  there  should  be  no 
contribution.  The  answer  would  be,  the  things 
saved  at  the  time  of  the  master's  decision  were 
equally  of  no  value  when  the  toss  was  inevi- 
table. And  when,  having  been  redeemed  from 
their  peril  by  intentionally  injuring  that  which 
was  in  the  same  and  no  more  peril,  an  equal 
value  should  be  restored  to  that.  Under  the 
peril  impending,  all  were  of  no  value;  >ft«r 
the  peril  is  removed,  all  stand  of  full  value. 
The  cose  referred  to  is  Crockett  v.  Dodge,  S 
aoward  le. 
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IkbMd,  190.  Tha  tehooner  Rambler  was  tak- 
ing io  k  cargo  at  lime  at  the  nharf ;  it  took 
In;  tli«  hatches  were  closed,  and  thereby  a 
jart  <rf  the  lime  was  aaved;  afterwards,  the 
itwel  was  scuttled  with  a  remnant  of  the  lime 
ra  bosrd,  which  was  thus  lost.  For  the  loss 
181']  of  this  remnant,  a  claim  for  *gpnerui 
contribntion  was  made  againfit  the  ship.  The 
judge,  before  whom  the  trial  was  had,  held 
thit  the  lime  in  its  endangered  and  damaged 
condition  was  of  no  value,  and  so  no  contribu- 
lion  should  be  recovered.  The  court  above 
pliMd  it  more  on  the  impossibility  of  its  being 
uied.  But,  although  decided  in  1835,  no  rcf- 
HtBce  was  made  to  any  of  the  cases  on  this 
qoestion  but  9  Johnson,  and  the  very  case  is 
put  by  the  eonrt,  in  13  Peters,  MO,  as  one  of 
genenl  average. 

Besides,  it  u  not  true  that  property  greatly 
eadugered  is  to  be  deemed  valueless.  If,  in 
the  spparently  instant  wreck,  in  which  every- 
tliine  it  lilcely  to  be  lost,  a  mariner  should  em- 
bode  a  box  of  jewels,  would  he  be  treated  oa 
appropriating  a  thing  of  no  value  T  If  the  con- 
net  doomed  to  execution  to-morrow  on  the 
gsUows  bn  stabbed  to-night,  will  it  cease  to  be 
murder,  because  he  has  but  a  short  remnant 
of  L  doomed  life  I 

Beferrin^  to  the  defendant's  printed  brief,  %s 
to  the  decision  under  review  being  supported 
by  principle,  this  part  of  the  argument  will  be 
doMd  by  two  quotations.  Ch.  J.  TilghmBn 
nyi,  in  his  judgment  in  Bims  v.  Gurney,  4 
Binney,  G24:  "Nothing  can  be  more  equitable 
UuB  that  kli   should   contribute   towards-  the 

7 station  of  •  loss  shich  has  been  the  cause 
their  safety;  and  nothing  more  politic,  bc- 
esnM  it  encourages  the  owner  to  throw  away 
lui  property  without  hesitation  in  time  of 
seed.'  Judge  Sewall,  in  Wliitteridge  v.  Norris, 
I  Ifssa.  131:  "General  average  is  a  contract 
by  which  distinct  properties  of  several  persona 
become  exposed  to  a  common  peril,  and  a  re- 
lief from  that  peril  at  the  expense  of  one 
or  more  of  the  concerned,  who  are,  therefore, 
tstitled  to  contribution  from  the  rest,  provid- 
ed the  benefit  was  intended  as  well  as  obtained 
bj  the  destruction,  or  at  the  peculiar  hazard, 
of  the  property  lost." 

But  is  this  question  an  open  question  in  this 
eourtl  The  elaborate  argument  for  the  plain- 
tiffs in  error  forbade  passing  by  a  discuasioa  of 
the  principle;  but  it  seems  impossible  now  to 
treat  this  case  as  not  covered  by  authority. 

In  The  Columbian  Insurance  Co.  v.  Aahby 
lod  Stnbling,  13  Peters,  331,  the  brig  Hope, 
uiling  on  a  voyage  to  the  West  Indies  from 
Baltimore,  was  overtaken  by  a  gale  in  the 
Cbcaapeake;  she  anchored,  drifted  from  her 
ncorings  by  force  of  the  gale,  broke  her  wind- 
kis,  puled  her  chain  cables,  and  about  mid- 
■ight  brought  up  near  Crany  Island;  "she 
thumped  or  vtmek  on  the  shoals  on  a  bank, 
lad  her  head,  swinging  around  to  the  wesl- 
wsrd,  brought  her  broadside  to  the  wind  ami 
heavy  *ca;  the  captain,  in  this  situation,  lirid- 
ing  DO  possible  means  of  saving  the  veasti  i>r 
(•no,  »nd  preserving  the  crew,  slipped  his 
MblfB  and  r»n  her  ashore  for  the  safety  of  the 
tnw  and  preHcrvatioa  of  ths  vessel  and  cargo"; 
2*'l»  T^  *«™* /iniprflcticable  to  get  her 
9t  AU  this  r"Joiu,d  by  special  v.Tdict. 
Th. -»»  wa-  "^  *-  "^  --t  in  January. 


1839;  and  after  an  e1ntK>rate  argument  anA 
very  learned  opinion,  this  stranding  was  ad- 
judged to  be  ft  ground  of  general  average  con- 

The  above  description  of  the  imminency  of 
the  peril  and  means  of  relief  is  copied  literally 
from  the  special  verditt.  The  jury  found  no- 
other  peril,  and  no  other  strajiding.  They  ap- 
plied not  to  the  peril  the  term  "inevitable,'' 
nor  to  the  stranding  the  word  "voluntary." 
But  what  could  be  more  inevitable  than  thr 
loss  here  described  T  The  special  verdict  says, 
"the  captain,  linding  no  possible  means  of 
saHng  the  vessel  or  cargo  and  preserving  the 
crew,^  etc.;  if  this  be  not  the  description  of  a 
peril  of  inevitable  loss,  words  cannot  deacribi' 
it.  It  is  suggested  in  the  plaintiff's  argument, 
that  she  slipped  her  cables,  and  therefore  must 
have  been  still  held  by  her  anchors,  and  miglil 
have  survived  the  storm.  But  the  jury  had 
found  "that  there  was  no  possible  means  of 
saving  the  vessel,"  etc.;  they  therefore  found 
that  the  anchors  and  cables  were  not  such 
means;  and  by  reference  to  the  previous  part?-, 
of  the  special  verdict,  it  appears  that  the  an 
chors  and  cables,  while  all  sound,  had  not  hchi 
the  ship;  that  she  had  ripped  up  the  windlass.. 
had  parted  the  chain  cable,  had  struck  on  a 
shoal,  and  lay  broadside  to  the  wind  and  heavj 
sea.  It  cannot  be  contended  that  the  case  of 
the  brig  Hope  was  not  utterly  hopeless.  Tbi; 
act  of  the  master  was  a  voluntary  stranding'.. 
only  because  he  selected  an  easier  bed  for  tho 

These  facts  found  in  the  special  verdict 
amounted,  in  the  opinion  of  the  court,  to  "a 
voluntary  running  on  shore  of  the  brig  Hope; 
that  there  was  no  other  possible  means  of  pre- 
serving the  crew,  the  ship,  and  the  cargo;  that 
the  running  ashore  was  for  this  express  ob- 
ject." Facts  thus  found,  and  a  special  verdict 
thus  expounded,  admit  of  no  explanation,  fur 
they  are  already  too  plain.  They  admit  of  no. 
distinction  from  any  case  of  inevitable  loss 
and  voluntary  strandin}:,  where  the  ship  must 
go  ashore,  and  the  caplnin  merely  selects  the 
spot  and  varies  the  time.  Both  by  the  facts- 
as  found  by  the  jury,  and  the  exposition  of 
them  by  the  court,  the  question  now  argued 
was  there  presented.  Why  is  it  not  to  be- 
deemed  decided! 

It  is  said  that  the  points  principally  argued 
were,  wiictlier  the  doctrine  salva  nave  applied 
to  the  mere  saving  of  the  ship,  or  to  the  sue 
cosaful  result  of  the  stranding.  But  that  bein),' 
decided  for  the  ship,  the  question  of  inevitable 
danger  still  lay  t>etween  the  ship  and  her  claim 
to  contribution;  nay,  it  was  preliminary  to  it. 
Unless  a  contribution  mif^lit  be  due  for  a  vol- 
untary stranding  to  avoid  inevitable  loss,  the- 
question  of  salra  nave  did  'not  arise.  [*2»1 
Tlicre  was,  according  to  the  present  plaintiffs' 
argument,  no  ship  to  be  saved;  her  ruin  was 
inevilnhle,  and  so  ahe  was  really  lost  before  thv- 

Will  it  be  said  tliat  the  court  did  not  argue 
the  point? 

TIk-  counsel  for  the  cargo  there  did,  indeed,. 
take  the  point,  in  oppDsition  to  the  counsel  for 
till'  cargo  here,  that  there  muat  be  shown  on 
inevitnble  necessity  for  the  stranding.  The 
euunsel  for  the  ship  there  distinctly  prcsentetl 
tbefact.that  tlie  danger  was  inevitable.  "Ther«- 
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was  no  hope  tf  be  remained  at  anchor;  certain- 
ly none,  if  he  attempted  to  breast  the  fury  of 
the  atorm."  The  judge  who  delivered  the  opin- 
ion qUotcH  from  Eiiii!ri<;uii  tlie  passage  above 
translated,  as  to  ninniug  ashore  in  the  less 
dangerous  place;  he  examines  the  opinions  in 
the  cases,  Caxe  t.  Keilly,  3  Wash.  C.  C.  S.. 
298,  Sims  T.  Oumej,  4  Binney,  513,  and  Gray 
V.  Wain,  2  Serg.  ft  Rawle,  229,  and  says: 
"We  have  examined  the  reasoning  in  these 
opiDions,  and  are  bound  to  say,  it  has  our  un- 
qualified aaaent." 

It  ii  to  be  observed,  in  addition,  that  Jud^e 
Story  puts  the  very  case  which  occurred  in 
Maine,  3  Fairfield,  100,  and  considers  it  a  gen- 
eral average.  The  case  of  Walker  v.  United 
States  Ins.  Co.  11  Serg.  t  Rawle,  60,  wai 
also  cited  by  the  counsel;  the  very  case  which 
.ludge  Kennedy,  in  4  Wharton,  deems  to  over- 
rule Sims  V.  Gurney,  in  4  Binney.  Judge  Story 
also  remarks  upon  the  opinions  of  Stevens; 
and  within  all  these  casts  before  the  court. 
Ihcy  adjudged  this  a  case  of  voluntary  strand- 
ing to  avoid  inevitable  loss,  and  one  calling  for 
i^neral  average  contribution.  If  this  does  not. 
as  n  decision,  cover  a  case  upon  identically  the 
Hame  tacts,  certainly  upon  facts  prcgentiiig  the 
very  same  question,  what  decision  can  do  itt 

It  adds  to  the  weight  of  this  decision,  that  in 
the  case  of  Sims  v.  Gurney  this  very  point  was 
made,  argued  fully  by  counsel,  and  distinctly 
passed  on  by  the  court.  Tilghman,  Ch.  J.  sayn 
(p.  256):  "It  is  said  that  the  sliip  must  have 
gone  ashore  somewhere,  and  it  made  no  diHer- 
cnce  where  that  sjiore  was.  It  is  not  necessary 
that  the  ship  should  be  exposed  to  gTeat«r  dan- 
ger than  she  otherwise  would  have  been,  to 
make  a  case  of  general  average."  With  this 
before  them,  the  point  then  so  elearlj  raised, 
so  fully  argued,  so  expressly'  decided,  and  tliu 
reasoning  of  Sims  v.  Gurney  ao  fully  adopte<l, 
tliero  was  no  call  for  discussing  it  again  in  the 
opinion  pronounced  in  the  case  of  The  Hope,  13 

The  decision  of  this  court  in  the  case  of  The 
Hope  has  ever  since  been  considered  as  settling 
the  law  on  this  point.  It  was  decided  in  183!). 
In  the  spring  of  lh«  same  year,  the  very  same 
point  of  a  voluntary  stranding  to  avoid  an  inev- 
itable loss  arose  in  MasHacbiisetts,  in  the  case 
aaa"*]  of  The  Gem,  precisely  like  that  "of  The 
Hope,  nnd  lliis  very  point  was  made  by  Curtis, 
counsel;  upon  wbich  Shaw,  Ch.  J.,  laid  down, 
"that  if  the  cuble  was  voluntarily  cut,  and  the 
vessel  run  on  sliorc  as  the  best  expedient  for 
saving  life  and  property,  although  the  vessel 
was  in  imminent  peril,  and  although  there  wa.-t 
every  probability  that  slie  would  sink  at  her 
anchors,  or  part  her  cables  and  drivii  ashore  if 
not  cut.  still  the  loss  is  to  be  considered  as  com- 
ing within  the  principle  of  general  average." 
and  cilps  the  ciise  in  13  Peters.  Reynolds  v. 
Ocean  ins.  Co.  22  Pick.  197. 

Again,  in  1845,  in  the  case  of  The  Ship 
<!corgc,  tlie  District  Court  of  New  York  con- 
sidered this  point  covort'd  bv  the  decision  in  13 
I'etcrs,  8  Law  Reporter,  3U1.  and  in  the  case 
now  under  review,  the  judges  of  the  Circuit 
Court  for  the  Koulhern  Ui«lrict  of  New  York 
i-onsidcred  the  decision  in  13  i'l'lers  appliciible 
anil  decisive.  And  although  tbe  decision  ap- 
pealed from  is  to  be  held  open  for  considera- 
liiin  at:d  suspended  in  effect,  yet  in  a  question 
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of  commercial  law,  to  be  carried  oat  in  tbs 
important,  although  rapid,  operations  of  mer- 
chants, adjusters  of  losses,  etc.,  the  manner  in 
which  a  decision  is  received  by  persons  com- 
petent to  understand  it,  and  has  been  acted  at 
for  ten  years,  well  deserves  consideration  as 
showing  its  plain  meanins  and  extent.  This 
decision  has  entered  largely  into  the  busineu 
of  the  country  as  thus  understood,  and  should 
not,  even  if  its  original  correctness  had  been 
dubious,  be  either  disturbed  or  made  qseless  by 
nice  and  refined  distinctions.  So  far  aa  the 
argument  of  the  plaintiffs  on  authority  is  un- 
derstood, it  rests  on  the  two  cases  11  Serg.  ft 
Rawle,  and  4  Wharton,  cited  on  their  points. 
The  former  was  directly  before  this  court,  ciUd 
by  Mr.  Semmes  ar^endo  in  the  caae  of  The 
Hope  (p.  337),  and,  if  opposed  to  that  deeisioa, 
was  silently  rejected  by  this  court.  This  eonit 
adopted  the  opposite  ccmclusions  given  ill  the 
case  of  The  Woodrop  Sims,  4  Binney.  The 
latter  case,  Meccb  v.  Robinson,  4  Wharton, 
3Q0,  decided  in  1830,  is  remarkable  for  its  dis- 
regard of  the  decision  in  4  Binney,  and  its  op 
position  to  13  Peters  (The  Hope),  decided  ui 
llic  previous  part  of  the  same  year,  and  not  no- 
ticed by  the  judge.  However  the  courta  of 
Pennsylvania  may  make  free  with  their  own 
decisions,  they  cannot  be  permitted  to  unsettle 
the  law  decided  in  this  court,  and  recognized 
and  adopted  in  this  extensively  comoierciBl 
country.  The  decision  in  4  Binney  was  after 
arguments  the  most  creditable  to  the  abilitiea 
and  research  of  the  eminent  counsel  engaged, 
and  upon  a  discussion  of  the  whole  subject  by 
Ch.  J.  Tilghman  of  unsurpassed  learning  and 
ability.  It  was  distinctly  approved  and  adopt- 
ed by  this  court,  and,  with  the  judgment  of 
this  court,  has  stood  too  long  and  is  too  flrns  to 
be  now  shaken. 

'The  second  point  of  the  plaintiffs  in  [*ltl 
error,  being  in  oppii.'ition  to  the  third  point  tit 
the  defendants,  relates  to  the  values  of  the 
parts  of  the  cargo  on  which  contribution  ia  la 
be  assessed;  and  this  depends  upon  the  place 
where  the  contribution  is  to  be  made.  It  !■  not 
necessary  to  examine  or  criticize  the  cases  cited 
upon  this  point  by  the  plaintiffs  in  error.  It  is 
supposed  that  the  case  rests  on  general  prind' 
pies,  of  a  practical  character,  well  settled.  It 
will  not  and  cannot  be  denied,  that,  by  the  recep- 
tion of  cargo  on  shipboard,  the  adventure  was 
bc;;un,  nor  that  it  was  to  terminate  in  New 
York.  The  shippers  of  the  nutria  skins  at 
Ituenos  Ayrcs  made  no  claims  to  them  then 
after  the  disaster,  but  allowed  their  transship- 
ment to  New  York,  by  the  master  of  the 
stranded  ship,  without  any  new  contract  of 
allrciglilmcnt.  Now,  whore  was  the  master, 
whose  duty  it  was  to  collect  the  general  con- 
tribution, entitled  to  demand  the  payment,  and 
where  the  owner  of  the  goods  bound  to  pay  itf 
The  ship  lost  had  been  dislined  to  New  York 
with  this  cargo,  thore  to  be  sold.  Had  the 
master  a  right  to  exact  payment  of  the  averaga 
in  the  place  of  shipment!  ^Vas  the  shipper, 
who  had  already  advanced  the  price  of  purclias- 
ing  the  goods,  bound  to  advance  in  addition 
the  general  average*  lie  looks  to  the  sales  of 
the  goods,  or  the  consignee,  in  New  York,  ts 
pay  their  freight  and  e^pe^ees.  He  is  not  eras 
to  be  presumed  the  owner,  but  may  a*  probablj 
be  a  shipping  agent  merely,  who  lias  I 


lay  a*  probaUj      J 

o  lias  fully  a-     I 
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Kuted  mil  liii  uithoritj  bj  making  tbe  ship- 
ment. H«  hks  no  fundi  for  tbe  purpoBS  of 
these  charges.  Ha  does  not  demand  bnck  thu 
goods,  but  lets  them  go  forward  to  their  origi- 
nal deatinAtion  on  the  old  freight  contract; 
thay  arrive  in  safety  at  New  York.  There  ia 
the  place  of  destination,  reached  by  the  cargo. 
There  U  the  proper  place,  and  only  proper 
place,  of  Tkluing  the  vesael,  an  American  reg- 
istered ship.  The  freight  being  lost,  is  a 
freight  to  the  home  port  of  destination.  Free, 
then,  from  all  technical  objections,  the  place  of 
deatination  vas  the  plaoe  proper  for  payment 
of  the  charge. 

This  becomes  stUl  more  apparent  if  the  rule 
of  valuation  for  cargo  lost  be  considered;  and 
the  rule  of  valuing  cargo  lost  and  cargo  saved 
ia  always  the  same.  By  a  general  average 
sacriSoe  the  owner  is  not  merely  indemnifled 
in  the  cost  of  his  goods.  The  freight  on  lout 
goods  is  paid  in  contribution,  and  is  assessed  in 
contributifm.  The  goods  are  paid  for  at  their 
Tklae  at  the  place  of  deatination.  The  mer- 
chant recovers,  not  only  first  cost,  but  profits. 
The  merchant  and  ship  on-ner,  therefore,  are 
both  entitled  to  compensation  as  of  the  place  of 
destination.  It  follows,  that  they  must  be  as- 
sessed on  the  values  at  that  place.  See  Ab- 
bott on  Shipping.  I  Perkins's  ed.  607,  [604,] 
a»4*]  "ch.  x.  pi.  4,  s.  13,  14.  The  lading  port 
spoken  of  in  Abbott  is  to  be  understood  as  the 
home    lading   port,   and   not    tbe   lading   port 

The  adjustment  in  the  case  of  Tbe  George,  8 
Law  Rep.  361,  will  be  found  to  be  a  case  where  ' 
the  value  of  the  cargo  was  agreed;  it  was  not  a 
valuation  at  the  home  or  foreign  porta  of  the 
^'oyage,  bnt  at  the  port  of  distreas;  and  as  a 
large  part  of  the  cargo  was  sold  there,  and  the 
proceeds  of  the  wreck  sold  were  received  there, 
that  rule  was,  by  a  sort  of  forced 
adopted. 

Ak  to  the  jerked  beef,  although 
in  the  atrjjiding  itself,  yet  it  was  i 
portation  tor  reshipment.  This  n 
consequence  of  the  stranding,  rea 
tha  necessity,  thereby  occasioned,  of  tranaaliip- 
ment  by  boats.  The  beef  was  bound  for  New 
York,  and  liable  to  pay  on  its  increased  value 
there,  if  it  arrived  safely.  Conacquently,  if  the 
vmlne  was  diminiabed  on  arrival  at  New  York, 
the  same  rule  operated  to  diminish  the  value 
[or  assessment  to  the  contribution. 

The  whole  argument  on  this  point,  by  the 
plaintiffs  in  error,  proceeds  on  the  supposition 
of  the  voyage  being  wholly  broken  up  at  Bue- 
nos Ayies.  But  ia  fact  this  was  not  ao.  Kone 
of  the  shippers  claimed,  or  appeared  willing  to 
claim,  or  receive  'back,  their  goods.  They  were 
immediately,  and  continuously  forwarded  in  an- 
other vetael,  then  at  Buenos  Ayrea,  with  the 
maat«r  of  the  Brutua  as  master.  There  was, 
therefore,  an  a^eed  continuance  of  the  ativen- 
tum  until  all  the  property  reached  the  place  of 
it*  deatinxtiou.  The  ship  could  not  have  been 
properly  valued  at  Buenos  Ay  res,  being  an 
American  ship,  not  tent  there  for  sale,  but 
to  be  onplo^^  and  returned  to  New  York, 
her  kmiM  port.  There  her  only  correct  value, 
for  ■iHiMiiMinf.  could  be  ascertained.  The  place 
where  the  average  shall  be  stated  is  ahvaya 
dependent,  more  or  less,  on  accidental  circum- 
•teniM*,  affeeting,  not  the  technical  termination 
iS  Ii.  ed. 


not  injured 
n  the  trans - 


of  the  voyage,  but  the  actual  and  practicable 
closing  up  of  the  adventure.  It  admits  of  no 
very  certain  rule  of  law.  And  it  is  humbly  sub- 
mitted, that  in  this  point  there  woe  no  error 
in  the  court  below. 

The  third  point  of  the  plaintiffs  reapects  tbe 
preciae  time  at  which  the  wages  and  provisions 
of  the  ship's  company  cease  to  be  a  general 
charge.  It  does  not  raise  any  question  that 
the  wages  and  provisions  are  not  a  general 
charge  for  some  time  after  the  stranding. 
They  are  ia  the  nature  of  salvage  charges,  and 
therefore  general.  The  point  of  time  at  which 
the  plaintifTa  in  error  insist  they  shall  cease,  is 
that  of  its  being  certain  that  the  ship  could  not 
be  got  off,  and  of  her  sale  being  "deter-  ["395 
mined.  It  is  obvioua  that  this  may  have  been 
done  long  before  the  cargo  was  diacliarged, 
long  before  it  was  transshipped  by  the  boats 
and  crew  of  the  ship.  But  these  wages  and 
proviaions  ought  to  be  paid  by  the  adventure, 
aa  long  as  the  services  of  the  crew,  aa  marincre, 
laborers,  or  quaai  aalvora,  were  bestowed  upon 
the  adventure.  Immediately  on  the  stranding, 
it  could  be  determined  that  ahe  could  not  Im 
again  floated;  and  the  determination,  of  course, 
would  be  to  sell  the  wreck.  But  until  the  en- 
tire saving  of  the  cargo  and  of  what  could  be 
saved  from  the  ship,  the  aervicea  of  the  crew 
were   easeatial   to   both. 

There  is  no  ground  in  law  to  say  that  the  du- 
ties of  the  mariners  ceased  when  the  stranding 
became  fatal.  They  atiU  owed  duties  as  mari- 
ners both  to  ship  and  cargo,  and  bad  a  lien  on 
tbe  ship  for  wages,  or  salvage  aa  a  subatitute 
for  wagea,  until  the  cargo  was  fully  and  prop- 
eriy  disposed  of  from  the  wreck.  Being  prop- 
erly employed  upon  the  ship  and  cargo,  even  if 
it  were  true,  aa  it  ia  not,  that  their  obligation 
to  the  ship  had  ceased,  still  their  services  to 
vessel  and  cargo  entitled  them  to  wages  and  to 
their  support  as  a  general  charge. 

The  fourth  point  respects  the  commissiona 
for  coilcctinK  the  average. 

The  plainlinv  argument  reals  on  this  not  be- 
ing a  aervice  ever  allowed  to  a  claimant  or  cred- 
itor, and  on  the  allegation  that  it  is  not  a  aerv- 
ioe  to  the  common  adventure.  The  argument 
ia  the  more  plausible  because,  in  this  instance, 
the  ship  owners  who  collect  the  contribution 
are  the  parties  to  whom  it  is  all  payable.  But 
this  is  not  generally  ao,  there  being  usually 
contributions  to  be  paid  out  as  well  as  received; 
and  if  among  recipienta  the  ship  owners  were 
only  one  among  a  number,  there  would  be  no 
discrimiuation  or  deduction  on  that  amount; 
and  the  rule  must  be  a  general  one,  applicable 
generally  to  the  olfice  of  being  the  accounting 
party  in  the  general  average. 

Taking  thia  to  be  the  true  relation  of  the 
ahip  owner,  he  is  eviiiently  an  ofiicial  aHfut 
and  trustee,  involved  by  the  diaaater  causing 
the  Q.verage  in  new  and  responsible  duties,  often 
very  rlifficult  and  embarrassing. 

They  are  duties  not  embraced  in  his  obliga- 
tion as  a  mere  carrier.  They  ore  duties  anaing 
out  of  unforeseen  disaster.  They  are  duties 
which  directly  result  from  the  disaster,  iia 
much  ao  aa  the  damage  to  cargo  by  water  get- 
ting in  when  a  jettison  is  made.  On  tbe  gen- 
eral principles  of  law,  therefore,  the  trouble  oi 
thia  compulsory  agency  and  the  compensation 
for  it  arise  from  the  disaster,  form  part  of  it, 
\1A 
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and  ought  to  accompaaj'  it  in  the  contribution. 
298*]  In  the  preaent  case,  the  services  *were 
thone  of  commtasion  merchants,  transacting  the 
busineas  for  the  ownere.  This,  'while  it  may 
not  vary  the  principle,  relieves  its  present  ap- 
plication from  the  ostensible  objection  that 
the  ownera  are  themselveB  receiving  a  com- 
mission  on   collecting  their  own   claim. 

Mr.  Webster,  in  conclusion,  for  the  pUintiS's 

In  considering  the  nature  of  "a  general  av- 
erage peril  in  the  conceded  instances  of  it,"  the 
counsel  for  the  defendants  in  error,  for  the 
purpose  of  identifying  this  case  with  those  con- 
eeded  cases,  maintains  the  proposition  that  s 
master  is  never  justified  in  making  a  jettison 
or  other  sacrifice,  "unless  the  loss,  at  the  time 
he  resolves  on  the  measure,  is  inevitable  unless 
he  resorts  to  it." 

This  proposition  cannot  be  maintatned  either 
by  reasoning  or  on  authority.  When  the  com- 
munity of  interest  of  which  the  master  has 
charge  is  placed  in  circumBlancea  of  peril,  it  is 
not  necessary  that  loss  should  be  inevitable,  in 
order  to  justify  his  deliberately  sacrificing  one 
interest  to  insure  the  safety  of  the  rest;  otput. 
ting  one  interest  to  greater  risk  in  order  that 
the  risk  of  the  remaining  interest  may  be  di- 
minished. It  is  enough  that  the  risk  be  real, 
but  it  may  be  more  or  less  imminent.  A 
slight  risk  would  justify  a  trilling  sacrifice. 
A  more  imminent  risk  a  greater  sacriflce. 
The  terms  "risk,"  "hazard,"  "peril,"  and,  indeed, 
the  whole  class  of  words  used  in  describing  gen- 
eral average  cases,  always  include  both  the  idea 
of  ^nger  and  the  possibiiity  of  escape.  The 
only  questions  in  judging  of  the  propriety  of 
the  course  of  a  master,  in  any  given  case  of 
voluntary  sacrifice,  arc,  Was  the  peril  real? 
And  was  his  act  the  result  of  deliberate  judg- 
ment, and  not  the  consequence  of  mere  panic! 
This  answers  the  assertion  of  the  defendants' 
counsel,  that  our  principle  "tears  out  the  whole 
law  of  general  average."  So  far  is  it  from  this, 
that  it  accompanies  every  voluntary  sacrifice 
made  in  time  of  peril  for  the  common  benefit, 
and  awards  contribution. 

The  counsel  for  the  defendants  in  error, 
throughout  his  points,  brief,  and  argument. 
Becks  to  confound  and  confuse  words  and 
phrases  which  have  distinct  and  well-under- 
stood difi'erences  of  meaning.  Thus,  on  one 
page  only  of  his  printed  argument,  he  uses  the 
phrases  "certain  peril,"  "inevitable  danger," 
"peril  inevitable,"  and  "loss  inevitable,"  as 
though  these  were  equivalent  and  convertible 
terras.  A  peril  may  be  inevitable,  and  yet  no 
loss  accrue;  but  to  say  that  loss  is  inevitable, 
and  yet  may  not  happen,  is  to  do  violence  to 
language.  We  should  not  notice  this,  if  it  were 
an  inadvertent  misapplication  of  a  term;  but 
297*]  there  is  an  evident  design  to  'dwarf  tlio 
meaning  of  the  term  "inevitable."  Thus,  on 
the  same  page,  it  is  said,  "The  greater  the 
danger  and  the  more  inevitable,"  as  though 
inevitability  admitted  of  degrees,  and  as  if  the 
word  "inevitable"  were  a  merely  equivalent 
term    to    the    word    "peril."     Indeed,    in    the 

Klnts,  it  is  insisted  that  the  term  "inevitable 
is"  ought  to  be  construed  to  mean  merely 
-'the  highest  degree  of  conjecture  of  loss;"  in 
short,  that  the  term  "inevitable  loss"  is  to  be 
tortured  from  its  meaning,  and  pronounced  b^ 
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this  court  to  mean  merely  imminent  risk;  and 
it  is  only  by  thus  conjuring  with  words  that 
the  judgment  in  this  ease  can  he  sustained. 

To  constitute  a  case  for  general  average  con- 
tribution,  two   things   must   concur: 

lit.  The  existence  of  danger  not  inevitable, 
but  capable  of  being  avoided  by  the  means  re- 
sorted  to. 

2d.  The  evidence  of  a  "deliberate  purpose 
to  sacrifice  the  thing  claiming  contribution  at 
all  events;  or,  at  the  very  least,  to  put  it  into 
a  situation  in  which  the  danger  of  eventual  de- 
struction would  be  increased."  Gibson,  J., 
in  Walker  v.  United  States  Ins.  Co.   II   Serg. 


This  is  substantially  conceded  by  the  defend- 
ants. They  say;  "The  voluntary  act,  then,  is 
not  to  determine  whether  anything  shall  be 
destroyed.  Destruction  is  upon  them  already; 
all  will  be  destroyed,  (by  stranding  )as  the  cir. 
cumstances  stand."  "Refining  criticism  may 
waste  itself  in  calling  this  a  compulsory  choice, 
a  compulsory  voyage  to  the  shore,  a  selecting  a 
safer  exposure — in  denying  it  to  be  a  sacrifice. 
It  is  nevertheless  all  the  voluntary  act  which 
remains  to  the  master  to  perform."  So  much 
for  the  certainty  of  loss,  according  to  the  de- 
fendants' own  showing.  As  to  the  fact  that 
no  sacrifice  was  made,  no  increased  risk  of  loss 
to  the  ship  run,  they  are  equally  explicit.  The 
result  of  the  mate's  act  was,  it  is  conceded,  the 
"greatly  lessening  the  injury  to  the  ship." 

The  defendants'  counsel  dwells  on  the  IMM- 
ing  equity  of  the  cargo  saved  by  the  act  of  tlw 
mate  contributing  to  the  loss  of  the  ship.  Tbt 
answer  to  that  is  twofold. 

1st.  The  ship  was  not  lost,  sacrificed,  or  ia- 
jured  by  the  act  of  the  mate,  but  saved  by  that 
act,  so  far  as  it  was  saved  at  all.  That  thia  aot 
was  less  beneficial  to  the  owners  of  the  ship 
than  to  the  owners  of  the  cargo,  was  a  mere  ac- 
cident. Just  such  a  case  might  happen  near 
New  York,  and  the  ship  be  got  off  the  beach 
with  little  injury;  while  a  valuable  cargo,  con- 
sisting of  teas  or  other  articles  readily  destruc- 
tible by  sea  water,  might  have  been  destroyed. 
The  act  of  the  mate  was  one  done  in  the  exer- 
cise of  ordinary  care  and  diligence,  for  the  ben- 
efit of  "each  and  every  thing  and  being  [*2VS 
under  his  care.  Each  and  every  thing  and  be- 
ing under  his  charge  was  benefited,  more  or 
less.  The  degree  of  benefit  varied,  but  not  aa 
the  result  of  any  design  or  attempt  to  sacrifiM 
one  thing  to  save  another,  but  as  a  mere  fortn- 
itous,  unintentional  result. 

2d.  The  several  persons  engaged  in  a  ibk 
risk  are  not  mutual  insurers;  each  runs  theriak 
of  his  own  adventure.  A  ship  is  struck  by  « 
squall,  and  the  mast  carried  away;  a  wave  car- 
ries the  boats  uvcrboard,  or  breaks  in  the  bul- 
warks; the  loss  must  be  borne  by  the  ship  owb- 
er.  So  in  repulsing  an  assault  by  an  enemy, 
"neither  the  damage  to  the  ship,  nor  the  ammu- 
nition expended,  nor  the  expense  of  healing  tb* 
mariners  wounded  in  an  action  against  an  aa- 
sailing  enemy,  is  a  subject  of  average  contribu- 
tion." Perkins'  Abbott  on  Shipping,  601.  A 
heavy  sea  sweeps  away  deck  freight,  or  flada 
its  way  into  the  hold  and  injures  the  cngit. 
Then  the  owner  bears  the  loss.  A  wreck  at- 
curs,  one  man's  property  ia  saved  slightly  dan- 
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agri,  •Bolher'i  greaUj  dAmK^d,  the  ralue  at 
naothsrV  it  etitirelr  deatrojed.  Each  man 
idtnt  heti  bis  oirn  lou.  Out  of  thie  very  equal- 
ilj  ud  independence  o(  the  severs.!  owners 
aiues  the  doctrine  of  the  eeneral  average.  No 
mui  hu  the  right  to  ask  in  a  case  of  common 
(lunger,  that  another'a  property  shall  be  singled 
'lat  and  sacrificed,  or  put  in  greater  jeopard}', 
for  hit  benefit;  and  bo  the  law  givcB  to  the 
owner  of  property  thus  selected  tor  sacrifice  a 
right  of  contribution  against  those  whose  prop- 
erty, with  no  greater  right  to  protection  than 
luB,  hu  been  saved  or  less  imperiled  at  his  ex- 
pense or  risk;  but  it  is  this  selection,  this  dedi- 
dtioB  of  the  thing  to  sacrifioe  or  special  hazard, 
whidi  n  the  very  foundation  of  the  right  to 
the  general  average. 

TIu  eases  cited  by  the  counsel  for  the  defend- 
aoU  an,  when  carefully  examined,  con&rma- 
tiMS  of  this  view. 

The  reaKi&ing  of  Ch.  J.  Tilghmui,  quoted  in 
the  defnidants'  argument,  is  in  exact  accord- 
ance with  our  views  of  the  law.  The  equitj 
in  which  the  right  to  contribution  in  general 
aiwage  is  founded  is  the  reasonablenees  "tli^it 
Chs  property  saved  should  contribute  to  make 
good  the  loM  which  was  the  cause  of  safety." 
So  the  language  of  Judge  Sewall:  "General 
ATciage  is  a  contract  by  which  distinct  proper- 
tfss  of  several  persons  become  exposed  to  a. 
common  peril,  and  a  relief  from  that  peril,  at 
the  expense  of  one  or  more  of  the  concerned, 
who  an  therefore  entitled  to  contribution  from 
tha  rert 
wellas 
peealiaV  hazard  of  the  property  lost. 

The  judgment  of  the  oourt  below  being  tin- 
ntpported  by  principle,  the  case  of  The  Hope, 
119*]  in  IS  Peters,  is  urged  upon  the  'court, 
wih  desperate  pertinacity,  as  decisive  of  this 
<aae;  but  we  have  shown,  in  our  opening  argu- 
ment, that  that  was  a  ease  in  which  the  vessel 
VIS  still  held  by  her  anchors,  and  in  which,  by 
the  deliberate  act  of  the  master,  the  vessel  was 
deprived  of  all  the  means  that  tiien  held  lier;  a 
case  in  which  the  court  treats  the  voluntary 
stranding  as  expressly  found  by  the  special  ver- 
dirt,  as  indeed  it  was.  The  language  of  Mr. 
Joitiee  Story  in:  "The  special  verdict  finds 
(hat  there  was  a  voluntary  running  on  shore  of 
the  brig  Hope." 

He  at  once  proceeds  to  discuss  the  question 
which  be  deemed  open  for  discussion,  and  de- 
ode*  that,  in  case  of  voluntary  stranding,  the 
salva  nave  is  not  necessary  to  constitute  a 
cUim  for  contribution.  He  neither  discusses 
Bar  deddea  what  facts  constitute  a  case  of  vol- 
sotary  etraoding;  and  it  cannot  be  supposed 
that  that  learned  and  must  painstaking  jurist, 
and  this  learned  court,  would  decide  so  important 
ud  delicate  question  by  mere  silence,  and  that 
against  such  a  weight  of  reasoning  and  against 
the  whole  current  of  authority.  We  say  by 
MR  silence,  for,  notwithstanding  what  is  said, 
SB  inspection  of  the  case  will  show  that  the 
(sses  dted  by  the  court  sre  cited  in  relation  to 
the  necessity  of  the  salva  nave  to  entitle  the 
farty  to  contribution,  and  not  in  relation  to 
the  qoeation  of  what  constitutes  voluftlury 
branding.  It  is  clear  that  the  case  is  still  a'li 
Dpen  question  in  this  court,  and  we  emphali- 
(slly  diMcnt  from,  and  deny  the  assertion  o(, 
tW  eounael  lor  the  defendant,  that  "the  deci- 


sion of  this  court'in  the  case  of  The  Hope  has 
evPT  since  been  considered  as  settling  the  law  on 
this  point."  On  the  contrary,  it  is,  doubtless, 
well  known  to  the  learned  judge  who  tried  thi* 
cause,  that  the  bar  of  New  York  do  not  consid- 
er the  main  pnlnt  in  this  case  ss  settled  by  the 
case  of  Tlie  Hope,  and  that  they  do  consider 
this  QB  the  very  case  in  which  that  question  is 
to  be  settled,  and  that  for  the  first  time. 

Driven  by  the  difficulties  of  the  case  to  avail 
themselves  of  every  aspect  of  the  ease  which 
even  has  a  remote  plausibility,  the  defendants 
urge  that  an  anticijiation  of  the  time  of  de- 
struction is  a  ground  for  considering  the  strand- 
ing voluntary;  but  there  is  no  evidence  that  the 
time  of  stranding  was  hastened  by  the  mate; 
but  if  it  were,  that  surely  cannot  alter  the  char^ 
acler  of  the  act  done.  Surely  a  moment  sooner 
or  later  cannot  determine  such  important  inter- 
ests.   De  ■■  ■'  '■  '"  — 


Mr.  Justiee  Grier  delivered  the  opinion  of 

the  court: 

The  plaintiffs  below,  Joseph  Adams  and  oth- 
ers, brought  this  'action  aguinst  Charles  ['300 
Barnard  and  others,  in  the  Circuit  Court  of 
New  York,  to  recover  contribution  in  general 
average  for  the  loss  of  their  vessel,  called  the 
Brutus,  on  board  of  which  Certain  goods  were 
sliippt'd,  and  consigned  to  the  plaintilfs  in  er- 
ror, and  delivered  to  them  on  their  promise  to 
pay,  provided  contribution  were  justly  due. 

On  the  trial,  the  Circuit  Court  gave  certain 
instructions  to  the  jury,  which  were  the  sub- 
jects of  exceptions,  on  the  correctness  of  which 
this  court  is  now  called  upon  to  decide. 

As  the  facts  of  the  case  were  not  disputed,  it 


will  be  proper  to  state  then 
the  inaiiuetions  given  by  the  court,  in  order  to 
avoid  any  mistake  or  misconception  which 
might  arise  in  constr.uLng  the  terms  of  mere  ab- 
stract propositions  without  relation  to  the  facts 
on  nhich  they  were  based. 

On  the  8th  of  October,  1S43,  the  ship  Brutus 
was  lying  at  anchor,  at  the  usual  place  of  moor- 
ing vessi?ls  in  the  outer  roads  at  Buenos  Ayres, 
about  seven  miles  from  the  shore.  The  width 
of  the  river  at  that  place,  between  Buenos 
Ayres  and  Colouiu  on  the  opposite  shore,  is 
about  fifteen  miles.  The  Brutus  had  taken  her 
cargo  on  hoard  for  New  York,  consisting  of  nu- 
tria skins,  dry  hides,  horns,  and  jerked  beef. 
The  muster  was  on  shore,  and  she  was  in  charge 
of  the  lirst  mate,  with  a  crew  consisting  of 
twelve  persons  in  ail.  On  the  7th,  a  gale  had 
commenced,  which  on  the  8th  had  become  dan- 
gerous. About  four  o'clock  next  morning  the 
ship  began  to  dru;;  lipr  anchors,  and  the  small 
bower  anchor  wan  let  go.  About  nine  o'ciock 
in  the  evening,  the  g.ale  increasing,  the  best 
bower  anchor  parted  with  a  loud  report.  About 
ten  o'clock,  the  small  bower  parted,  and  the 
ship  commenced  drifting  broadside  with  tlie 
wind  and  waves.  Endeavors  were  then  made 
to  get  the  ship  before  the  wind,  which  failed, 
on  account  of  the  chains  keeping  her  broadside 
to  the  sea,  wliicli  was  making  a  breach  over 
her  fore  and  aft.  The  chains  were  then  slipped 
nnd  the  vessel  got  before  the  wind,  two  men 
were  put  to  the  wheel,  and  one  to  the  lead,  and 
ii  was  determined  "to  run  the  ship  ashore  for 
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the  preservation  of  tie  carp)  and  the  lives  of 
the  crew."  It  nai  now  about  eleven  o'clock  at 
night  when  the  «hip  was  got  before  the  wind 
and  under  the  command  of  the  helm.  The  shore 
next  to  Buenoa  Ayres,  towards  which  the  ship 
had  been  drifting,  had  bankB  and  shallows  ex- 
tending out  Borne  three  or  four  miles.  It  the 
vessel  had  been  driven  on  these  bj  the  tempest, 
she  would  have  been  wrecked  and  lost,  together 
with  the  cargo  and  crew.  On  the  Colonia  side 
of  the  river  were  sunken  rocks  several  milco 
from  the  shore.  "For  the  purpose  of  saving  tbn 
cargo  and  crew  anyhow,  and  possibly  the  ship," 
she  was  steered  up  the  river,  inclining  a  little 
SOI*]  towards  *the  Buenos  Ayres  side,  with 
the  intention  of  running  her  on  shore  at  a 
convenient  place.  After  they  had  proceeded  up 
the  river  about  ten  miles,  the  mate  discovered 
from  the  flashes  of  lightning  that  the  vessel 
was  approuchiug  a  point  called  St.  Isidro,  off 
which  he  perceived  something  black  which  be 
supposed  to  be  rocks,  and  "being  afraid,"  or 
"thinking  it  impossible  to  get  by"  this  point 
without  being  wrecked  and  lost,  be  directed 
the  course  of  the  vessel  to  be  changed  towards 
the  shore,  where  be  had  seen  what  he  supposed 
to  be  a  house,  but  which  turned  out  to  be  a 
large  tree.  About  midnight  the  vessel  struck 
the  beach  and  the  rudder  was  knocked  away. 
The  foresail  was  then  hauled  up,  but  the  stay- 
sail was  let  remain  to  keep  her  head  straight, 
and  she  continued  to  work  herself  up  until 
daylight.  The  place  where  she  was  stranded 
was  a  level  beach  about  two  hundred  yards 
above  ordinary  low  water-mark.  The  ship  was 
not  wrecked,  or  broken  up,  though  somewhat 
damaged,  and  the  cargo  was  not  injured.  The 
master  chartered  the  bark  Serene,  and  trans- 
ferred the  cargo  to  her.  But  it  was  found 
that,  with  the  means  to  be  obtained  in  that 
vicinity,  it  would  have  coat  her  more  than  the 
ship  was  worth  to  get  her  off  the  Ix^ach,  .She 
was  therefore  sold.  The  Serene  afterwards  ar- 
rived safely  at  New  York,  under  command  of 
Captain  Adams,  former  master  of  the  Brutus. 
In  transshipping  the  jerked  beef  from  the  Bru- 
tus to  the  tjurenc,  a  portion  of  it  got  wet,  and 
when  it  arrived  at  the  port  of  Kew  York  it  was 
all   found   to   be   worthless. 

On  these  facts,  the  court  instructed  the  jury 
as  follows: 

1.  '"fhe  evidence  on  the  subject  of  the  strand- 
ing consists  in  the  uncontradicted  and  uuini- 
poached  testimony  of  a  single  witness.  He  was 
the  acting  master  of  the  vessel  at  the  time  of 
the  loss  in  question.  He  states  that  when  the 
vessel  was  without  any  means  of  resisting  the 
Sturm,  and  her  going  ashore  upon  a  rocky  and 
more  dangerous  part  of  the  shore  was,  in  hia 
opinion,  inevitable,  he  did  intentionally  and  for 
the  better  security  of  the  property  and  persons 
engaged  in  the  adventure,  give  her  a  diroction 
to  what  he  supposed  to  be,  and  what  provi 
to  be,  a  part  of  the  shore  where  she  could  lie 
more  safely.  These  facta,  if  credited  by  you, 
constitute  in  judgment  of  law  a  voluntnry  snc- 
rifico  of  the  vi's.wl,  and  for  such  aacritice  the 
plainlilfs  are  entitled  to  recover  in  general 
i-rage." 

This  instruction  forms  the  subject  of  the  Brst 
px<.-i']>tion,  and  raises  the  moat  important  ques- 

The  apparent  contradiction  in  the  terms  of 
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this  instruction  has  evidently  arisen  fttnn  a  de- 
"   !  of  the  court  to  give  the  plaintiffs  in  error, 

the  argument  here,  the  heneflt  of  the  liga- 
tion of  their  own  proposition,  vir.,  that  if  the 
loss  of  the  vessel  'by  the  storm  was  l'^OS 
inevitable,  the  stranding  could  not  ba  a  volun- 
tary "eacriflee  entitling  tha  plaintiffs  to  contri- 
bution." It  it  because  the  lorm  in  which  this 
proposition  ia  stated  is  equivocal  and  vague, 
when  applied  to  the  case  before  us,  that  the 
negation  of  it  appears  to  be  contradictory  in  it4 
terms.  The  couit  should,  therefore,  aot  be  un- 
derstood as  saying,  that,  if  the  jury  believed 
"-3  peril  which  was  avoided  was  "inevitable," 

that  if  the  jury  believed  that  the  immiuenl 
peril  was  not  avoided,  they  should  And  for  the 
plaintiffs.  But  rather,  that  if  the^  believed 
there  was  an  imminent  peril  of  being  driven 
"on  a  rocky  and  dangerous  part  of  the  coast," 
when  the  vessel  would  have  been  inevitablf 
wrecked,  with  loss  of  ship,  cargo,  and  crew, 
and  that  this  imniediate  peril  waa  avoided  by 
voluntarily  stranding  the  vessel  on  a  len  rocky 
and  dangerous  part  of  the  coast,  whereby  the 
cargo  and  crew  w«re  saved  uninjured,  then 
they  should  find  for  the  nlaintiffs.  LookiBg 
at  the  admitted  facts  of  tnis  case  in  connec- 
tion with  the  instruction  given,  it  is  plain  that 
the  jury  could  not  have  understood  the  court 
to  mean  anything  else.  And  we  may  add. 
moreover,  that,  in  the  argument  here,  the 
learned  counsel  have  not  relied  upon  an;  ver- 
bal criticism  of  the  instruction,  but  have  en- 
oounf«red  fairly  the  proposition  which  we  now 
consider  as  maintained  by  the  court  below. 

It  cannot  be  denied  by  any  one  who  will  care- 
fully compare  this  case  with  that  of  The  Hope, 
13  Peters,  331,  unanimously  decided  by  thik 
court,  and  the  cases  of  Case  v.  Reilly,  3  Wash. 
G.  C.  298,  Sims  v.  Gurney,  4  Binney,  613,  and 
Gray  v.  Wain,  2  Serg.  &.  Kawle,  229,  which 
have  received  the  "unqualified  assent"  of  tU* 
court,  that,  whatever  distinctions  may  be  taken 
as  to  the  accidents  and  circumstances  of  these 
cases,  they  do  not  materially  or  substantially 
differ  from  the  present,  so  far  as  the  point  now 
under  consideration  is  concerned;  and  that  we 
are  now  called  upon  to  reconsider  and  overrule 
the  doctrine  established  by  those  cases.  Bnt 
however  they  may  appear  to  be  contrary  to  cer- 
tain alwtract  propositions  stated  by  some  text- 
writers  on  this  subject  in  England,  and  a  case 
or  two  in  this  country,  the  policy  and  proprie- 
ty of  overruling  our  own  and  the  three  other 
decisions  which  have  received  our  "unnnimoua 
approval,"  even  if  we  were  not  now  aatialkd 
with  their  correctness,  may  well  be  doubted. 
There  are  few  cases  to  be  found  in  the  book* 
which  have  been  more  thoroughly,  laboriously, 
and  ably  investigated  by  the  most  learned 
counsel  and  eminent  judges.  In  questions  in- 
volving; so  much  doubt  and  difliculty,  it  is  of 
more  importance  to  the  mercantile  coromunitjr 
that  the  law  be  settled,  and  litigation  ended, 
than  how  it  is  settled.  Xo  dcdiiion  of  a  quen- 
tion  depending  on  such  niiK!  and  subtile 
'reasoning  will  meet  the  approbation  of  [*SOS 
every  mind;  and  if  the  cusi's  we  have  men- 
tioned have  failed  of  this  effect,  it  may  wdl 
be  doubted  if  any  reasons  which  could  be  given 
for  overruliiiji  them  would  prove  more  succetsftiL 

It  ii  nut  necessary,  in  the  examination  of  this 

casi',  again  to  repeat  the  history  of  this  doctriai 
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•f  generml  mTcra^,  from  the  early  date  of  tht 
"Lex  Rhodia  de  jactu,"  through  the  civil  01 
Bonuui  law,  and  the  Tarious  ordinanc^B  atic 
maritime  codes  of  Europeut  States  and  cities 
down  to  the  present  daj.  The  learned  opiii 
ions  delivered  m  the  eases  to  which  we  have  al 
luded  leave  nothing  furthar  to  be  said  on  that 
portion  of  the  subject.  We  shall  therefore 
tent  oimelveB  with  stating  the  leading  and 
estahliBbed  pHndplea  of  law  bearing  on  the 
point  in  question,  in  order  that  we  maj'  have 
some  precise  data  with  which  to  compare  the 
facta  of  the  present  case,  and  test  the  value  of 
the  arguments  with  which  the  instructions  of 
the  C^euit  Court  have  been  assailed. 

The  law  of  general  average  has  its  founda- 
tion in  equity.  The  principle,  that  "wliat  ie 
given  for  the  general  beueSt  of  all  shall  be 
made  good  bj  the  contribution  of  all,"  '' 
recommended,  not  only  by  its  equity,  but  all 
by  ita  policy,  because  it  encourages  the  owni 
to  throw  away  hia  property  without  hesitatio. 
in  time  of  urad. 

In  order  to  constitute  a  case  for  general 
ATerage,  three  things  niust  concur; 

IbL  a  common   danger;   a  danger  in   which 
ship,  cargo,  and  crew  all  participate;  a  dan; 
imminent  and  apparently  "inevitable,"   eiei 
by  voluntarily  incurring  the  loss  of  a  porti 
of  the  whole  to  save  the  remainder. 

Zd.  There  must  be  a  voluntary  jettisi  , 
jactuB,  or  casting  away,  of  some  portion  of  the 

eint  concern  for  the  purpose  of  avoiding  th: 
unineut  ^ril,  periculi  imminentis  evitani: 
causa,  or,  in  other  words,  a  transfer  of  the 
peril  from  the  whole  to  ft  particular  portio 
the  whole. 

3d.  This  attempt  to  avoid  the  imminent  i 
mon  ^ril  must  be  successful. 

It  IS  evident  from  these  propositions,  that 
the  assertion  so  much  relied  on  in  the  argu- 
ment, namely,  "that  if  the  peril  be  inevitable 
there  ran  be  no  contribution,"  is  a  mere  truiam, 
as  the  hypothesis  of  the  case  requires  that  the 
common  peril,  though  imminent,  shall  be  suc- 
cessfully avoided.  Those  who  urge  it  must 
therefore  mean  something  else.  And  it  seems, 
when  more  carefully  stated,  to  be  this,  "that 
if  the  common  peril  was  of  such  a  nature,  that 
the  'jactut,'  or  thin^  cast  away  to  save  the 
rest,  would  have  penshed  anyhow,  or  perished 
'inevitably,'  eren  if  it  hsd  not  been  selected  to 
S04']  Bluer  *in  place  of  the  whole,  there  can 
be  no  contribution."  If  this  be  the  meaning  of 
this  proposition,  and  we  can  discover  no  other, 
it  is  a  denial  of  the  whole  doctrine  upon 
which  the  claim  for  general  average  has  its 
foundation.  For  the  master  of  the  ship  would 
not  be  justified  in  easting  a  part  of  the  cargo 
into  the  sea,  or  slipping  his  anchor,  or  cutting 
awfty  bis  maata,  or  stranding  his  vessel,  unless 
compelled  to  It  by  the  necessity  of  the  case, 
in  order  to  save  both  ship  and  cargo,  or  one  of 
them,  from  an  imminent  peril,  which  threat- 
ened tbeir  common  destruction.  The  necessity 
of  the  ease  must  compel  him  to  choose  between 
tha  low  of  the  whole  and  part;  but,  however 
BMtaphysiciana  may  stumble  at  the  assertion, 
It  ts  this  forced  choice  which  is  necessary  to 
jasti^  the  master  in  making  a  sacrifice  (as  it 
IB  called)  of  any  part  for  the  whole.  Hence  the  ' 
■nawer  of  every  master  of  a  vessel,  when  ex-  | 
unined,  wID  be,  "I  considered  the  destructioD ' 
IS  Ii.  ed. 
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of  both  ship  and  cargo  Inevitable,'  unless  1 
had  thrown  away  what  I  did."  "The  goods 
thrown  away  would  have  gone  to  the  bottom 
anyhow."  If  the  case  does  not  show  that  the 
jettison  was  "indispensable,"  in  order  to  escape 
the  common  peril,  the  master  would  himself  be 
liable  for  the  loss  consequent  therefrom.  It 
ie  for  this  reason  that  the  ordLnani'es  of 
Marseilles  require  that  the  master  abould  have 
a  consultation  with  the  supercargo  and  crew 
as  to  the  absolute  necessity  of  the  measure,  and 
as  evidence  that  it  was  not  done  through  the 
vain  fears,  cowardice,  or  imprudence  of  the 
master.  But  the  right  to  contribution  is  not 
made  to  depend  on  any  real  or  presumed  inteU' 
tion  to  destroy  the  thing  cast  away,  but  on 
the  fact  that  it  has  been  selected  to  suffer  the 
peril  in  place  of  the  whole,  that  the  remainder 
may  be  saved.  The  anchor  lost  by  voluntarily 
slipping  the  cable  may  be  recovered,  the  goods 
jettisoned  may  float  to  the  shore  and  be  saved, 
and  yet,  if  the  anchor  and  goods  had  not  been 
cast  away,  they  would  have  been  "inevitably" 
lost,  and  there  would  have  been  a  total  loss  of 
both  ship  and  cargo.  Take  the  case  of  Caze  v. 
Reilly.  A  vessel  is  completely  surrounilcd  by 
the  enemy's  cruisers.  It  is  impossible  to  save 
both  ship  and  cargo  from  capture  and  a  total 
loss,  A  part  or  the  whole  of  the  cargo  is 
thrown  overboard,  and  thus  the  vessel  escapes. 
This  is  an  admitted  case  for  contribution. 
And  it  is  no  answer  to  the  claim  of  the  owners 
to  say,  "Your  cargo  was  'inevitably'  lost;  as  it 
was  situated  it  was  worthless,  and  consequent- 
ly you  sacrificed  nothing  far  the  common  bene- 
fit. Besides,  a  portion  of  it  floated  on  shore 
and  was  saved  from  capture,  or  was  fished  from 
the  bottom  without  sustaining  much  injury; 
the  throwing  it  overboard  was  the  best  thing 
that  could  be  done  for  it  under  the  circum. 
stances,  as  without  that  it  would  have  been 
•'inevitably'  lost."  But  suppose,  as  in  [•S05 
the  ease  referred  to,  the  ship  cannot  be  saved 
by  casting  the  cargo  into  the  sea,  but  the 
cargo,  which  is  of  far  greater  value,  can  be 
saved  by  casting  the  vessel  on  the  land,  or 
stranding  her.  Is  it  any  answer  to  her  claim 
for  contribution  to  say,  that  "her  loss  was  'in- 
evitable,' she  was  in  a  better  situation  on 
the  beach  than  in  the  hands  of  the  enemy,  or 
at  the  bottom  of  the  sea,  or  wrecked  upon 
^ks,  and  therefore  there  was  no  such  sacri- 
:  as  would  entitle  her  to  contribution"  T  We 
cannot  comprehend  why  this  argument  should 
have  no  weight  in  the  first  case  (which  is  an 
admitted  case  of  contribution  in  all  the  books), 
d  yet  that  it  should  be  held  as  a  conclusive 
obstacle  to  the  recovery  in  the  latter.  The 
replication  to  this  objection  in  the  first  in- 
stance, and  the  conclusive  one,  is,  "the  vessel 
and  cargo  were  in  a  common  peril,  where  both 
or  all  could  not  be  saved;  the  veBsel  alone,  or 
the  vessel  and  part  of  the  £argo  have  been 
ved.  by  casting  the  loss  upon  the  cargo,  and 
is  constitutes  the  very  hypothesis  on  which 
c  doctrine  of  general  average  rests."  Why, 
then,  should  there  be  a  difference  in  principle, 
where  the  cargo  is  damaged  or  lost  by  being 
'  into  the  sen,  and  the  ship  saved,  and  the 
where  the  ship  is  damaged  or  lost  by  a 
voluntary  stranding,  or  by  being  cast  on  the 
land,  and  the  cargo  saved,  is  a  question  which 
has  never  yet  been  satisfactorily  answered.  I:i 
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fact,  we  do  not  nnderatand  the  coudkI  to  con- 
tend for  the  doctrine  of  sstva  navi,  or  that  the 
BrutuH  was  not  entitled  to  contvibution  be- 
cause she  could  not  be  got  alloat  at  a  lesa  cost 
than  her  value.  The  principle  on  which  the 
counsel  relied  ia  that  enunciated  in  the  opinion 
of  the  court  in  Walker  v.  United  States  Ins. 
Co.,  11  Serg.  4  Bawle,  fll.    "It  is  not 


not  lead  to  a  loss;  there  must  be  a,  deliberate 
purpose  to  sacrifice  Uie  thing  at  all  events,  or 
at  the  very  least  to  put  it  in  a  situation  in 
which  the  danger  of  eventual  destruction  would 
1m>  increased." 

But,  as  we  have  already  seen,  the  intention 
to  destroy  the  jactus,  or  thing  exposed  to  loss 
or  damage  for  the  benefit  of  the  whole,  makes 
no  part  of  the  hypothesis  upon  which  the  right 
-of  contribution  is  founded.  Indeed,  the  spe- 
elousness  of  this  assertion  seems  to  have  its 
force  from  the  use  of  the  word  "sacrifice"  in  its 
popular  and  tropical,  instead  of  its  strict  or 
lechnica!  meaning.  The  offering  of  sacrifices 
was  founded  on  the  idea  of  vicarious  suffering. 
And  when  it  is  said  of  the  jactus,  that  it  a 
sacriQced  for  the  benefit  of  the  whole,  it  means 
no  more  than  that  it  ia  selected  to  undergo  the 
peril,  in  place  of  the  whole,  and  for  the  benefit 
of  the  whole.  It  is  made  (if  we  may  use  an- 
other theological  phrase)  the  "scapegoat"  for 
308*]  "the  remamder  of  the  joint  property 
exposed  to  common  destruction.  The  "jactus" 
is  »aid  to  be  sacrificed,  not  because  its  chance 
of  escape  was  separate,  but  because  of  its 
selection  to  sulTer,  be  it  more  or  less,  instead 
of  the  whole,  whose  chances  of  safety,  as  a 
whole,  bad  become  desperate.  The  imminent, 
destruction  of  the  whole  has  been  evaded  as  a 
whole,  and  part  saved,  by  transferring  the 
whol»  peril  to  another  part. 

If  a  cargo  of  cotton,  about  to  be  captured  or 
sunk,  be  thrown  overboard  in  part  or  in  whole, 
and  the  ship  thus  saved,  the  fact  t)iat  the 
cotton  floated  to  the  shore  and  was  saved,  and 
therefore  was  in  a  better  condition  by  being 
cast  away  than  if  it  had  remained  to  be  cap- 
tured or  sunk,  cannot  affect  its  right  to  con- 
tribution, though  it  may  diminish  its  amount. 
The  loss  or  damage  arising  from  its  as- 
suming the  peril,  that  the  ship  may  escape, 
may  Iw  truly  said  to  be  the  real  "sacrifice,"  in 
the  popular  uae  of  the  phrase.  Jta  value  is  not 
measured  by  its  hopes  of  safety,  for  by  the 
hypothesis  it  had  none;  but  its  right  to  con- 
tribution is  founded  on  its  voluntary  assump- 
tion to  run  all  the  risk,  or  bear  the  brunt,  that 
the  remnindiT  may  be  saved  from  the  common 
peril.  The  fact  that  goods  thrown  overboard 
are  in  no  worse,  or  even  in  a  better,  condition 
as  to  chances  of  safety,  than  if  they  had  re- 
mained on  board,  or  that  the  stranded  vessel 
is  in  a  better  condition  than  if  she  had  been 
wrecked  or  sunk,  cannot  affect  the  right  to 
contribution  of  that  part  which  was  selected  to 
suffer  in  place  of  the  whole. 

Having  made  these  remarks,  by  way  of 
vindicating  the  cases  referred  to,  and  noticing 
the  iirgunienta  by  which  they  have  been  as- 
sailed, let  us  briefly  compare  the  facte  of  this 
case  with  the  principles  we  have  stated,  and 
inquire,  first.  What  was  the  common  peril? 
And  second.  Was  any  portion  of  the  joint  ad* 
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renture  saved  from  it  hj  the  tmisfer  •(  the 
rislc  or  loss  to  another! 

The  common  peril,  which  in  this  cue  waa 
sought  to  be  avoided,  was  shipwreclt,  or  the  de- 
struction of  vessel,  cargo,  and  crew.  The  ship 
lay  at  anchor,  she  was  assailed  bj  »  violent 
tempest,  her  cables  broken,  her  anchors  gone, 
and  she  was  being  driven  by  the  force  of  the 
gale  broadside  upon  the  shallows  extending 
three  miles  out  from  the  shore  at  Buenoa 
Ayrea.  In  order  to  save  the  cargo  And  crew,  it 
is  determined  to  put  on  sail,  and  run  up  tba 
river  to  find  a  safe  place  to  strand  the  vnttL 
They  proceed  ten  miles  up  the  river,  when  Uwy 
encounter  another  peril  at  Point  St.  Iiidnx 
To  avoid  being  wrecked  on  the  rocks,  the  eoont 
of  the  vessel  is  immediately  changed,  and  ah* 
is  steered  directly  for  the  shore,  and  ran  upca 
a  sandy  beach,  where  she  ia  left  high  and  dry 
by  the  tide.  The  cargo  is  saved  without  in- 
jury, but  the  ship  ia  on  the  land,  where  ah* 
•ib  comparatively  valueless,  on  account  [*»»I 
of  the  expense  which  must  be  incurred  to  le- 
place  her  in  her  clement.  By  the  will  tai 
directions  of  the  master,  she  bos  become  the 
victim,  and  borne  the  loss,  that  the  esrae 
might  escape  from  the  common  peril,  tt  li 
true  she  has  not  been  wrecked  or  lost,  fta  she 
inevitably  would,  had  she  been  driven  on  the 
llats  at  Buenos  Ayrea  by  the  tempest,  or  been 
foundered  on  the  rocks  olT  Point  St.  Isidro, 
but  she  has  voluntarily  gone  on  shore,  whic^ 
was  death  to  her,  while  it  brought  safety  to 
the  cargo.  And  we  are  of  opinion  she  has  the 
same  right  to  demand  contribution  that  the 
owners  of  the  cargo  would  have  had  aprfut 
her,  hod  it  been  cast  into  the  sea  to  insure  har 
safety. 

There  is  therefore  no  error  in  the  ioatraetiia 
given  by  the  court  below  on  this  point. 

2.  The  second  and  third  instructions  excepted 
to  have  reference  to  the  place  at  which  the 
goods  are  to  be  valued  for  the  purpose  of  ad- 
justing the  general  average. 

The  reasons  given  by  the  learned  judge  ia 
these  instructions  are  amply  suRicient  to  show 
their  propriety.  The  adventure  was  eontinned, 
notwithstanding  the  disaster,  and  terminated 
at  New  York.  The  goods  were  not  retumtd  t* 
the  shippers,  and  consequently  no  contribnUoa 
could  be  collected  at  Buenos  Ayres.  The  fact 
that  the  Brutus  was  left  on  the  stand,  sad 
the  adventure  continued  till  the  cargo  rea^Md 
its  destination  in  another  vessel,  cannot  affect 
the  case.  The  place  where  average  iholl  ba 
stated  is  always  dependent,  more  or  leaa,  oa  aa- 
cidcntal  circumst  antes,  affecting  not  th« 
technical  terminntion  of  the  voyage,  bat  thi 
actual  and  practical  closing  of  the  adventBr^ 
We  see  nothing  in  the  circumstances  to  tain 
this  case  out  of  the  general  rule,  that  eontil* 
bution  ahould  be  aasessed  on  the  value  at  tha 
liome    port. 

3.  The  third  exception  relates  to  the  ailvw- 
anee  of  the  wages  of  the  crew  after  the  Mf 
was  Stranded. 

But  as  they  were  employed  as  mariner*,  sal 
quasi  salvors  of  the  cargo,  laboring  for  the  joist 
licnofit  of  the  adventure,  we  think  the  exceptloa 
ia  not  supported.  Tbcir  services  were  eeseatU 
to  the  entire  saving;  of  the  cargo.  Their  dntiM 
did  not  ceaae  with  the  stranding,  and  they  m* 
entitled  to  wages  while  their  service*  wots  t» 
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I  reodered  DJ  Btrangera,  the  expense 
would  have  been  properly  charged  aa  a  result 
of  the  diaastar,  in  itating  the  average.  That 
the  same  services  were  rendered  by  the  crew 
after  the  Brutus  was  stranded,  and  the  voyage 
as  to  them  technically  broken  up,  cannot  aSect 
the  case.  Even  if  their  obligation  to  the  ship 
had  ceased,  itill  their  services  to  veaael  and 
cargo  oitftled  them  to  their  wages  and  sup- 
port as  a  general  chu'ge. 

SOS*]  "4.  The  two  and  a  half  per  cent,  al- 
lowed for  collecting  the  general  average  rests 
upon  the  usage  and  custom  of  merchants  and 
average  brokers.  It  is  a  duty  arising  out  of 
the  unforeseen  disaster,  and  resulting  directly 
from  it-  Usually  there  are  contributions  to  be 
paid  out,  as  well  as  received,  by  the  ship  own- 
er. It  is  a  troublesome  duty,  not  embrnced  in 
tlielr  obligation  as  mere  carriers.  The  usage  is 
therefore  not  unreasonable.  The  objection, 
that  it  is  paying  the  owners  for  merely  collect- 
ing their  own  debt,  is  founded  on  the  acddenta 
(H'  peculiar  circumstances  of  this  case,  and 
da«a  not  affect  the  general  principle  on  which 
this  usage  is  based. 

The  judgment  of  the  Circuit  Court  la  there- 
five  affirmed. 

Mr.  Justice  Daniel  dissented: 

The  decision  just  pronounced,  so  far  as  it 
goes,  must  of  course  be  regarded  as  settling 
the  law  of  this  court  upon  the  subject  of  gen- 
ml  average,  that  decision  being  in  complete 
accordance  with  the  decision  of  The  Columbiaa 
Assurance  Co.  v.  Ashby  and  Stribling  (4  Peters, 
13S) ;  the  single  case  from  this  court  previous- 
ly maintaining  the  doctrine  announced  by  the 
court  in  the  case  before  ua.  But,  however  the 
decision  now  made  may  control  the  question  of 
general  average  in  the  courts  of  the  United 
States,  as  it  must  do,  i>eing  the  revised  and  re- 
affirmed doctrine  of  this  tribunal,  still,  with  the 
sincerest  respect  entertained  for  the  opinions 
of  my  brethren,  and  with  unaffected  difEdence 
as  to  the  conclusions  of  my  own  mind,  I  have 
lieen  unable  to  yield  to  this  doctrine  my  assent. 
1  cannot  but  regard  the  doctrine  here  afSrmed 
as  opposed  to  the  course  of  opinion  (the  set- 
tled and  undisputed  opinion)  in  the  greatest 
maritime  and  commercial  nation  in  the  world, 
and  as  subversive  of  the  fundamental  principle 
in  which  the  law  of  average  has  its  origin. 
That  principle,  which  Is  traced  by  all  writers 
and  courts  to  the  Rhodian  law,  is  thus  pro- 
pounded by  Lord  Tenterden,  in  his  work  on 
Shipping  (p.  342) :  "Namely,  the  general 
contribution  that  is  to  be  made  by  all  parlies 
towards  a  loss  sustained  by  some  for  the  bene- 
fit of  all."  The  same  writer  (p.  344)  says  that 
goods "inust  be  thrown  overboard;  the  mind  and 
agency  of  man  must  be  employed.  If  the  goods 
■re  forced  out  of  the  ship  by  the  violence  of 
the  waves,  or  are  destroyed  in  the  ship  by 
li^tning  or  tempest,  the  merchant  alone  must 
bear  the  loss.  The  goods  must  be  thrown  over- 
board for  the  sake  of  all.  The  same  writer  re- 
marks (p.  348) ;  that,  though  the  rule  mentions 
goods  only,  its  principle  extends  also  to  the 
■hip  and  it  furniture. 

Mr.  Beneeke,  in  his  Treatise  on  Average  (p. 
90),  tella  US  that  general  average  has  been  de- 
>••*]  acrfbed  In  Ibgliah  courts  to  'comprise 
IS  Zi.  ed. 


"all  loss  which  arise*  in  consequence  of 
extraordinary    sacrifices    or    expenses   incurred 

for  the  preservation  of  the  ship  and  cargo." 
After  speaking  of  the  enumeration  of  instances 
of  general  average  in  some  of  the  Continental 
nations  of  Europe,  he  continues;  "Although 
these  laws  and  the  corresponding  ones  of  other 
states  do  not  make  use  of  the  term  "»acrifice," 
yet  their  definitions  imply  that  nothing  short 
of  a  sacrifice  shall  be  deemed  a  general  aver- 
age. All  these  laws  may  therefore  be  said  to 
establish  the  same  general  principle;  namely, 
that  a  sacrifice  made  for  the  preservation  of 
the  ship  and  cargo  is  general  average."  Again 
he  says  (p.  97);  "As  to  the  term  'sacrifice,' 
it  is  clear  and  generally  admitted,  that  a 
damage,  to  deserve  the  appellation  of  a  sacri- 
fice, must  have  been  purposely  undergone,  and 
by  the  agency  of  man,  for  the  benefit  of  the 
whole,  and  that  every  damage  not  purposely 
uDdergone,  although  the  ship  and  cargo  may  be 
benefited  by  it,  gives  no  claim  to  restitution." 
Again,  it  is  said  with  great  foroe  and  propriety, 
that  the  special  sacrifice  must  be  something 
done  and  not  suffered;  there  must  be  the  will 
and  agency  of  the  party  making  it.  That  it 
should  be  for  the  purpose,  and  with  the  intent, 
causa  et  mente,  of  the  preservation  of  the  com- 
mon concern.  Although  the  examples  of  this 
sacrifice  put  are  usually  instances  of  jactus. 
the  principle  embraced  applies  equally  to  the 
ship  as  to  the  cargo;  thus  Benecke  (p.  144} 
says:  "The  case  of  voluntary  stranding  being 
implied  in  the  general  rules,  most  of  the 
foreign  ordinances  omit  to  mention  it  express- 
ly. The  Prussian  law  is  in  this  respect  more 
explicit  than  the  others.  If  the  captain,  say 
sections  1S20  and  1821,  in  order  to  preserve  the 
cargo,  run  the  vessel  intentionally  ashore,  the 
damage  thereby  occasioned  to  the  ship  and 
cargo,  as  well  as  all  incidental  charges,  belong 
to  the  general  average.  But  if  it  appear  clear- 
ly from  the  circumstances  that  the  stranding 
was  resorted  to  merely  for  the  purpose  of  sav- 
ing the  lives  or  liberty  of  the  crew,  the  dam- 
age, even  if  the  whole  cargo  be  saved,  is  held  to 
be  particular  average.  The  ancient  laws,  says 
Benecke,  as  well  as  the  opinions  of  the  li^ng- 
lish  and  foreign  lawyers,  are  also  in  favor  of 
this  distinction.  And  it  is,  as  far  as  I  have 
been  able  to  learn,  the  practice  of  all  countries." 
The  same  will,  the  same  positive  action,  the 
same  purpose,  and,  it  may  be  added,  the 
same  predicament  or  position  of  the  actors, 
must  exist  in  each  class  of  cases.  There  must 
be  intent  and  act,  prompted  by,  and  tending 
to.  a  practicable,  or  at  least  a  probable  result, 
and  not  mere  endurance  or  subraiBsioo  to  un- 
controllable necessity  in  either  case. 

Thus,  says  Benecke,  "when  a  vessel  is  pur- 
posely run  ashore  (p  143],  and  afterwards  got 
off  with  damage;  the  question  "wlieth-  [*310 
er  repairs  of  such  damage  belong  to  general  or 
particular  average  depends  entirely^  upon  the 
rircumstances  of  the  case.  If  the  situation  of 
the  vessel  were  such  as  to  admit  of  no  alterna- 
tive; so  that,  without  running  her  ashore  she 
would  have  been  unavoidably  lost,  and  that 
measure  were  resorted  to  for  tUe  purpose  of 
saving  the  lives  or  liberty  of  the  crew,  no  con- 
tribution can  take  place,  because  nothing,  in 
fact,  was  sacrificed.  But  if  the  vessel  and  cargo 
were  in  a  peritoui,  but  not  a  desperate  situa- 
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tion,  and  the  measure  of  running  her  aghore 

deliberate);  adopted,  u  beet  calculated  to 
tave  the  Btiip  and  cargo;  in  that  case,  the 
damage  sustained,  according  to  the  funda- 
ment^ rulea,  constitutes  ft  claim  for  restitu- 
tion." And  Mr.  Phillips,  in  his  work  on  In- 
surance (Vol.  I.  p.  338),  and  in  a  note  to 
Stevens  on  Average  (p.  81),  lays  down  the  law, 
both  in  England  and  in  the  United  Statea,  to 
be  this:  that  "the  Toluotary  stranding  of  the 
ship  is  general  average^  but  not  the  mere 
steerini;  her  to  a  less  dangerous  place  for 
stranding,  when  the  is  inevitably  drifting  to 
the  shore."  I  am  wholly  unable  to  perceive 
how,  in  conforniity  with  the  rules  and  princi- 
ples above  cited  as  constituting  the  foundation 
of  general  average,  contribution  could  justly 
be  claimed  in  this  instance  for  the  loss  of  the 
ship.  For  there  is  not  a  scintilla  of  proof  in 
this  cause  tending  to  show  a  design  to  sacrlfioe 
the  ship,  or  anything  else,  nor  tending  to  prove 
that  the  course  pursued  was  one  which,  under 
any  circumstances,  could  possibly  have  been 
avoided.  On  the  contrary,  the  testimony  estab- 
lishes, as  far  as  it  is  possible  to  establish  any 
facts,  that  the  stranding  was  the  effect  of  the 
vis  major,  of  an  inevitable  necessity — that 
every  effort  was  made  to  avoid  this  necessity, 
and  that  the  only  act  of  the  mind  apparent  in 
the  case  was  the  determination,  to  repeat  the 
language  of  Mr.  Phillips,  already  quoted, 
"merely  to  steer  her  to  a  less  dangerous  place 
for  stranding,  when  she  was  inevitably  drifting 
to  the  shore;"  a  determination  not  less  for  the 
benefit  of  the  ship  than  for  that  of  the  cargo, 
and  one  falling  within  the  general  scope  of  the 
duty  and  discretion  of  every  master  or  seaman. 
There  is  no  contrariety  in  the  testimony  in 
this  case.  The  single  witness,  the  mate,  who 
was  examined,  states  most  explicitly  the  hope- 
leas  and  desperate  condition  of  the  vessel;  she 
had  lost  all  her  anchors,  was  in  the  midst  of  a 
hurricane,  and  drifting  to  the  shore  under  a 
force  which  the  witness  explicitly  says  nothing 
could  resist.  He  therefore  did  not  elect  to  run 
her  ashore,  or  to  make  her  a  siicrifice  for  the 
general  good;  be  only  sought  to  save  her  as  far 
as  possible  from  danger  or  injury.  It  appears  to 
me  to  be  no  slight  paradox  to  assert  that  a 
man  is  the  positive  and  controlling  agent  in 
311*)  the  'accomplishment  of  an  cff^t  which 
be  merely  suffers,  and  which  is  forced  upon 
him  by  a  power  that  he  is  wholly  unable  to 
resist  or  influence,  and  that  it  is  equally 
parado.\ical  to  declare,  that  we  elect  and  seek 
a  sacrifLce  or  a  peril  from  which  we  are  most 
anxiously  fleeing.  The  cases  at  nisi  prius  in 
the  federal  courts,  and  in  the  courts  of  the 
States  referred  to,  leave  this  matter  pretty 
much  in  equipoise,  if  indeed  they  do  not  incline 
to  the  side  of  the  question  here  maintained. 
We  have  Story  and  Washington  and  Tilghman 
opposed  to  Kent  and  Gibson  and  Kennedy; 
with  this  consideration  attending  the  decisions 
of  the  Supreme  Court  of  Pennsylvania,  that 
they  are  the  most  recent,  and  have  been  made 
upon  an  examination  and  review  of  the  cases 
which  they  have  overruled.  Repeating  the  as- 
surance of  an  entire  deference  entertained  for 
the  opinions  of  my  brethren,  and  of  the  sin- 
cerest  diffidence  of  the  eonclusions  of  my  own 
mind,  yet  l>eing  unable  to  concur  in  those  opin- 
ions, 1  have  no  claim  to  share  in  their  merits 
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if  they  are  right,  and  if  they  are  incorrect.n* 

Eosition  with  respect  to  them  should  be  equal- 
J  understood. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  ccunsel;  oa 
consideration  whereof,  it  is  now  here  ordeied 
and  adjudged  by  this  court,  tliat  the  juiigment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  alfirmed,  with  costs  and 
damages  »X  the  rate  of  six  per  centum  per  an- 


THE  STATE  OF  TENNESSEE. 

Jurisdiction — error  will  not  lie  to  State  Court 
on  decision  in  ejectment,  against  validity  of 
title,  alleged  to  be  in  thiid  person,  derived 

under  treaty. 


that  decision. 


vents  A  reccverr  by  the  plalntllf,  without  shcwlna 
la  himself  a  connection  with  the  title  oC  Che  rev 
ervee,  and  then  a  Btate  court  decides  sgalast  tbe 
detcndant  la  the  ejectment,  this  court  has  ne 
Jurisdiction  to  review  that  decision. 

m  urilcc  10  give  JurlsdlctloQ  to  this  court,  the 
party  must  claTm  the  right  (or  hlmaelf,  and  not 
tor  a  third  person,  In  nbose  title  be  baa  no  Inter- 


T  N   ERROR   to  the   Supreme   Court   of   Tea- 

An  action  of  ejectment  was  brought  in  the 
Circuit  Court  for  'Monroe  County  by  ["Sll 
the  lessee  of  the  State  of  Tennessee,  against 
Richard  Fen,  for  a  tract  of  land  at  Toqua,  witii 
notice  to  R.  Stapp,  W.  F.  Brown,  John  Beatty, 
and  Solomon  Aikin,  as  tenants  in  possession, 
indorsed,  "Den,  Lessee  of  the  State  v.  Fen,  etc., 
to  Henderson  and  Calloway,  issued  27th  Janu- 
ary, 1841."  The  declaration  and  notice  being 
returned  by  the  sheriff  as  served  on  the  tenant* 
In  possession,  Stapp,  Brown,  Beatty,  Aikia, 
they  appeared;  and  on  the  application  of 
Thomas  Henderson  and  Thomas  U.  Calloway, 
they  were,  "by  leave  of  the  court,  admitted  to 
defend  in  the  room  and  stead  of  the  tenante 
sued,"  entered  into  the  conunoii  rule,  and  plead- 
ed not  guilty. 

The  material  facta  of  the  case  are,  that  the 
land  in  controversy  was  s  school  section,  and 
that  the  School  Commissioners  had  taken  poa- 
session  of  and  held  it  until  a  law  was  passed 
by  the  Legislature  of  Tennessee  directing  the 


NoT& — Jurisdictli 
CoJlBtltutian  of  U.  8. 


.,.      _,,  „.i8  to  2  i,.  ed.  ti.  8. 

L,  Bd,  II,  S.  OT  :  «  L,  ed,  V.  8.  511. 

:e  ot  detlKlon  as  Hllecllag  riglit  o(  review. 

:  to  63  I.,It,A.  53. 

Howard  10. 


1860 


HSHDEBBON  BT  A 


F  Tenhebsek. 


31S 


*«hooI  Isnds  to  be  sold.  About  that  time 
John  Lonry,  professedly  aa  attorney  tend 
agent  of  Toqu*  Will,  obtained  possession  of 
the  land,  And  retained  it  until  about  183Q,  when 
the  Schoo]  Commissioners  regained  the  possea- 
aion,  and  retained  the  same  until  1837  or  1S38. 
Then  Thomas  Henderson,  one  of  the  plaintiff's 
in  error,  got  possession  of  the  tract  for  the 
heirs  of  one  Jjidrew  Miller,  under  which  title 
it  has  sine*  been  held. 

Andrew  Miller,  at  the  date  of  the  Cherokee 
Treaty  of  ISIT,  was  the  head  of  an  Indian 
family,  and  resided  in  the  Cherokee  nation, 
east  of  the  Mississippi;  about  ttie  1st  of  March, 
1SI8,  be  settled  and  made  improvements  on  the 
land  in  dispute;  and  on  the  24th  of  May,  ISIS, 
registered  his  name  in  the  office  of  the  Chero- 
kee agent  for  a  reservation  in  right  of  his 
wife,  and  designated,  on  the  books  of  said 
agent,  this  land  as  the  location  by  him  selected 
for  reservation.  From  that  time  until  he  was 
killed  (August,  1819),  he,  with  his  wife  and 
part  of  his  family,  resided  on  the  land,  claim- 
ing it  a*  a  reservation,  on  which  he  said  be 
intended  to  live  and  die.  A  few  days  after  his 
death,  his  widow  sent  for  John  Black,  and  re- 
quested him  to  take  possession  of  the  lan^  and 
hold  it  for  her  and  her  children.  Black  of- 
fered her  tl,000  for  her  claim,  which  was  re- 
fused. Black  was  placed  in  posscasion  in  the 
faU  of  1818  by  Mrs.  Miller  and  George  Hicks 
and  James  Chisolen,  two  Cberokees  who  had 
taken  charge  of  Miller's  estate.  Two  of 
Hitler's  children  lived  with  Black,  were  sent  to 
■eboo),  and  the  expense  paid  out  of  the  profits 
of  the  land.  Black  held  possession  for  the 
children  of  Miller,  who  remained  with  him  till 
put  off  by  the  School  Commissioners  in  the 
spring  of  1822.  Afterwards,  Thomas  Hender- 
son got  possesaion  for  the  children  of  Andrew 
Miller.  The  land  was  included  in  the  cession 
made  to  the  United  States  by  the  Cherokee 
Treaty  of  1819. 

S13']  -The  court  instructed  the  jury,  that 
"although  the  ancestor,  Andrew  Miller,  regis- 
tered his  name  for  the  place  in  dispute,  and 
took  possession  thereof  in  the  spring  of  1818, 
and  died  upon  the  place  in  July  or  August  of 
that  year,  *id  before  the  Treaty  of  1819,  no 
title  Tested  in  him,  and  consequently  none 
eonid  vest  or  descend  to  his  heir." 

Verdict  for  plaintiffs.     On  appeal  to  the  Su- 

Seme  Court  of  Tennessee,  the  judgment  of  the 
rcuit  Court  of  Monroe  was  affirmed.  There- 
upon the  case  is  brought  before  this  court  by 
writ  of  error,  under  the  twenty-fifth  section  of 
the  Act  of  September  24,  1789. 

The  cause  was  argued  by  Messrs.  Bibb  and 
Eaton,  with  whom  was  Mr.  Green,  for  the 
plaintilTs  in  error,  and  Messrs.  Andrew  Biving 
and  Stanton  for  Uie  defendants  in  error. 

As  the  case  was  dismissed  for  want  of  juris- 
diction, only  BO  much  of  the  arguments  of 
counsel  will  be  inserted  as  is  applicable  to  the 
point  on  which  the  case  turned. 

Hr.  Bibb,  for  the  plaintiffs  in  error: 

That  part  of  the  judge's  charge  to  the  jury 
{■  relied  on  to  defeat  the  jurisdiction,  wherein 
he  said,  nhat  It  was  admitted  that  the  de- 
fendants had  not  any  title  in  themselves,  but 
relied  solely  on  an  ontatanding  title  in  the  heirs 
of  Andrew  Miller." 

TUa  part  of  the  judge's  charge  to  the  jury  is 
IS  I.,  ed. 


excepted  to,  and  is  as  erroneous  as  the  other 
member  of  his  charge  in  exposition  of  the 
treaties.  There  is  no  such  admission  in  the 
record;  no  such  admission  was  given  in  evi- 
dence; it  is  an  unwarrantable  assumption;  it 
is  repelled  by  what  had  been  done  of  record,  by 
the  court,  and  by  the  parties,  and  is  contrary 
to  the  testimony. 

Henderson  and  Calloway  were  not  the  ten- 
ants on  whom  the  declaration  was  served,  but 
were  received  and  admitted  by  the  court  to  de- 
fend "in  the  room  and  stead  of  the  tenants 
sued."  According  to  the  principles  which  gov- 
ern the  action  of  ejectment,  it  was  necessary 
that  Henderson  and  Calloway  should  show  that 
there  was  «  privity  between  them  and  the  ten- 
ants in  possession,  that  there  was  a  connection 
and  coincidence  between  the  possession  held  by 
the  tenants  and  the  rights  and  interests  of 
those  admitted  in  their  stead,  so  that  there 
should  be  no  collusive  change  or  shifting  of 
the  possession,  to  the  injury  of  a  third  party, 
who  might  thereby  be  put  to  an  ejectment  to 
recover  the  possession  which  his  tenants  had 
surrendered  improperly;  "because  there  is  a 
great  difference  between  being  plaintiff  or  de- 
fendant in  ejectment."  Fairclaim,  on  dem.  of 
•Fowler  V,  Shamtitle,  3  Burr.  1290,  1204,  [*SI4 
1295,  1300,  1301,  1302. 

A  mere  stranger  to  the  possession  shall  not 
be  admitted.  Troublesome  t.  Estill,  1  Bibb, 
128;  .lackson  v.  McEvoy,  1  Caines,  lEl;  Jack- 
son T.  Stiles,  10  Johns.  09. 

Under  the  term  "landlord,"  the  courts  In- 
clude every  one  from  whom  the  possession  is 
derived,  and  who  might  sustain  an  injury  by 
eviction;  they  will  be  admitted  to  defend. 
Crockett  v.  Lashbrook,  6  Monroe,  539. 

No  person  is  admitted  to  defend  in  eject- 
ment, unless  he  be  tenant,  and  is,  or  has  been, 
in  possession,  or  receives  the  rent;  because  it 
is  an  act  of  champerty  for  any  person  to  inter- 
pose and  cover  the  possession  with  his  title; 
and  to  make  any  person  a  defendant,  who  waa 
not  concerned  in  the  possession  of  the  tene- 
ment, uas  a  mischief  at  common  law.  Snn- 
nington  on  Ejectment,  p.  70. 

But,  at  common  law,  to  admit  a  landlord  to 
defend  an  ejectment  is  matter  of  right,  for 
otherwise  he  might  lose  his  possession  by  com- 
bination between  the  plaintiff  and  the  tenant 
in  possession.  Fenwick  v.  Gravenor,  7  Mod.  70; 
Underhill  v.  Durham,  1  Salk.  256;  Fairclaim, 
on  (iem.  of  Fowler,  v.  Shamtitle,  3  Burr.  1301; 
.\dams  on   Ejectment,  220,  230. 

If  a  person  should  be  admitted  to  defend, 
whose  title  is  inconsistent  with  the  possesBioa 
of  the  tenant,  the  le<iBor  of  the  plaintilT  may 
apply  to  the  court,  or  to  a  judge  at  chambers, 
and  have  the  rule  discharged,  with  costs. 
Adams  on  Ejectment,  p.  232. 

The  objection  should  have  been  made  when 
Henderson  and  Calloway  applied  to  be  admit- 
ted to  defend,  if  they  had  no  title  in  themselve* 
and  were  strangers  to  the  possession.  The 
court  admitted  them;  the  lessor  of  the  plain- 
tiff, BO  far  from  denying  their  right  to  be  ad- 
mitted to  defend,  acquiesced,  made  an  agree- 
ment with  them  that  they  should  admit  the 
land  in  tlie  declaration  described  was  a  "school 
section  in  Monroe  County;"  and  also  an  agree- 
ment that  they  should  be  admitted  under  the 
order  made  by  tha  court,  in  room  of  the  tsn- 


314 


!  Count  I 


'.    L-NU 


>  Utathb. 


ISGO 


ants  in  poB^ossion,  upon  giving  security  to 
abide  tlie  judgment  and  pay  all  costs  th&t 
should  be  awarded. 

Tlie  declaration  wu  indorsed  for  notice  to 
Henderson  and  Calloway,  showing  that,  at  the 
institution  of  ths  action,  they  were  known  to 
the  attorney  of  the  leasor  of  the  plaintiff  a* 
the  landlord!. 

The  charM  of  the  judge  to  the  jury,  after 
the  said  Callaway  and  Henderson  hod  been  so 
iidmitted  to  defend,  and  ho  dealt  with,  was  il- 
legal and  erroneous,  a  surprisa  to  the  defend- 
ants, an  injustice  and  wrong  at  a  time  wnicb 
»15*1  left  no  remedy  but  by  an  "exception  to 
the  charge  given  to  the  jury,  wbich  remedy  was 
pursued. 

The  plaintiff  in  ejectment  proved,  that  in 
"1837  or  1838  Thomas  Henderson  got  poaaes- 
sion  for  the  heirs  of  Andrew  Miller,  under 
wliich  title  it  baa  since  beeu  held."  The  charge 
of  the  judge  to  the  jury  was  in  contradiction 
to  the  act  of  the  court  in  admitting  Henderson 
and  Calloway  to  defend,  instead  of  the  tenants 
in  possession;  the  plaintiS  and  the  court  were 
estopped  by  their  own  acts,  by  the  record,  by 
the  evidence,  from  asBuming  the  position  that 
Calloway  and  Henderson  had  no  title  in  them- 
selves, but  relied  solely  on  an  outstanding  title 
in  the  heirs  of  Andrew  Miller.  If  such  had 
been  their  predicament,  they  could  not,  with- 
out violating  the  established  principles  of  law 
relating  to  actions  of  ejectment,  have  been  ad- 
mitted by  this  court  as  defendants  in  the  room 
and  stead  of  the  tenants  in  possession. 

This  ipse  dixit  of  the  judge  in  his  charge  to 
the  jury,  so  excepted  to,  and  so  unwarranted, 
cannot  tie  taken  by  this  court  as  legal  and  ver- 
itable, BO  as  to  defeat  a  revision  of  the  final 
judgment  of  the  Supreme  Court  under  the 
twenty-fifth  section  of  the  Judiciary  Act  of  the 
United  States. 

A  judge,  by  his  charge  to  the  jury,  cannot 
make  evidence,  cannot  create  an  admission  for 
a  party,  so  as  to  bind  bim  contrary  to  the 
facts,  contrary  to  the  recoid,  contrary  to  the 
law.  Williams  v.  Norris,  12  Wheat.  119.  When 
such  a  charge  is  excepted  to,  it  is  a  proper  sub- 
ject for  revision  and  reversal,  equally  with  any 
other  error  or  mistake  of  fact  or  law  com- 
mitted by  the  judge. 

Putting  this  unwarranted  dictum  of  the 
judge  out  of  the  way,  we  come  to  the  question 
of  the  jurisdiction  of  this  court  to  re-examine 
the  final  decision  of  the  Supreme  Court  of 
Tennessee  in  this  action  of  ejectment. 

The  twenty-fifth  section  of  the  Act  of  Con- 
gress approved  24th  September,  1789  (1  Stat, 
at  Large,  85),  provides,  "That  a  final  judg- 
ment or  decree  m  the  highest  court  of  law  or 
equity  of  »  state  in  which  a  decision  in  the 
suit  could  be  had,  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  Constitntion, 
treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity;  or 
where  is  drawn  in  question  the  construction  of 
any  clause  of  the  Constitution,  or  of  a  treaty  or 
statute  of,  or  commission  held  under,  the 
United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party  under  such 
clause  of  said  CoDStitution,  treaty,  statute,  ~~ 
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commission — may  be  re-examined,  'and  [*S1* 
reversed  or  alTirmed,  in  the  Supreme  Court  of 

the  United  States,  upon  %  writ  of  error,"  etc. 
"But  no  other  error  shall  be  assigned  or  re- 
garded as  a  ground  of  reversal,  in  any  such 
case  as  aforesaid,  than  such  as  appears  on  the 
face  of  the  record,  and  immediately  respects 
the  before- mentioned  questions  of  validity  or 
construction  of  the  said  Constitution,  treaties, 
statutes,   commissions,   or   authorities   in   dis- 

In  this  ejectment  the  plaintiff  claimed,  under 
a  law  of  the  State,  that  the  land  was  lawfully 
surveyed  as  of  the  public  domain  of  the  State, 
and  that  it  was  lawfully  appropriated  as  a 
school  section,  according  to  the  plan  of  the 
surveyor  of  the  State  forthe  Highwassee  dis- 
trict; the  defendants  claimed  under  the  treaties 
of  the  United  States  of  1317  and  IBIQ,  with 
the  Cherokee  nation  of  Indians,  authorizing 
reservations  of  640  acres  to  the  heads  (d 
Indian  families  who  elected  to  become  citicens 
of  the  United  States,  and  under  a  reservation 
duly  taken  by  Andrew  Miller,  for  himeelf  and 
his  family,  in  accordance  with  the  said  treatiea. 

Upon  the  face  of  the  record  in  this  c 


had  any  interest  in  said  land  as  a  reservation 
by  virtue  of  the  registration  and  residence  of 
their  father  at  Toqua,  the  place  in  dispute;' 
and  it  further  appears  that  the  court  instructed 
the  jury,  "that  although  the  ancestor,  Andrew 
Miller,  registered  his  name  for  the  place  in  dis- 
pute, and  took  possession  thereof  in  the  spring 
of  1818,  and  died  upon  the  place  in  July  or 
August  of  the  same  year,  and  before  the 
Treaty  of  1S19,  no  title  vested  in  him,  Andrew 
Miller,  and  consequently  none  could  vest  or 
descend  to  his  heirs." 

The  case,  stripped  of  the  fictions  used  ta 
actions  of  ejectment,  is  substantially  a  qussticm 
betwen  the  commissioners  of  the  school  fund 
of  the  State  of  Tennessee,  claiming  under  a  law 
of  that  State,  and  the  admitted  defendants, 
Calloway  and  Henderson,  claiming  and  hold- 
ing possession  of  the  land  under  the  treaties  of 
the  United  States;  and  the  court  gave  a  con- 
struction of  the  treaties  adverse  to  the  right, 
title,  privilege,  and  possession  claimed  under 
those  treaties.  It  is  a  contlict  of  State  law  and 
State  authority  with  the  rights  claimed  undw 
the  authority  and  treaties  of  the  United  Statei^ 
and  so  appears  plainly  and  palpably  upon  the 
face  of  the  record. 

But  to  evade  tbe  jurisdiction  of  this  court  to 
re-examine  and  reverse  or  alBrra  the  final  de- 
cision of  the  Supreme  Court  of  Tennessee,  ao 
plainly  within  the  reason  and  exigencies  of  the 
twenty-fifth  section  of  the  Judiciary  Act,  in  ft 
case  so  palpably  requiring  the  exercise  of  tbe 
jurisdiction  of  the  Supreme  Court  of  tbe 
United  States,  to  give  tbe  true  construction  of 
'these  treaties  of  1317  and  1819,  and  ['SIT 
to  maintain  the  supremacy  of  the  laws  of  the 
United  States,  it  is  here  argued,  th&t  Hendar- 
son  and  Calloway  are  not  in  a  predicament  to 
prosecute  this  writ  of  error. 

Do  not  the  treaties  protect  a  possessory  right 
held  under  them  equally  with  the  righta  in 
fee-simple  t  Is  a  defendant  in  a  possesaory 
action  bound  to  show  that  ha  is  tenant  i> 
i  feet  Shall  a  defendant  in  a  possessory  aotlo^ 
Howud  1*. 
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ther  argued.  possesaioa    of    the    defendants,    Calloway    and 
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■rned  by  known  and  eatablished  principles,  well  virtue  of  the  registration  and  residence  of  their 

-rlaptp.;  Io  the  purposes  of  substantial  justice,  father  at  Toqua,  the  place  in  dispute;"  and  the 

Th>  distinction  between  a  real  action  founded  court  gave  instruction  to  the  jury  containing  a 

WB  a  right  of  property,  and  a  possessory  ac-  eonstruction  of  the  treaties  adverae  to  the  right, 

tka  fonn^  npon  a  right  of  poaaession,  is  well  title,  and  interest  of  Milter's  children,  and  of 

Mtahliahed,  and   the  ejectment   ia   confined   to  the   defendants   in    possession   under   the   title 

ratti  in  which   thi-   elaimant   has   a   right    to  growing  out  of  the  treaty, 

ths  possession.    When  the  claimant  has  only  a  To   the   opinion   of   the   court,   in  admitting 

right  ot  property,  or  a  right  of  action  remain-  Henderson  and  Calloway  oa  defendants  "in  the 

iw  to  him,  bis  entry  upon  the  land  would  be  romn  and  stead  of  the  tenants  sued,"  "to  de- 

i£nl,  not  sumcient  to  enable  him  to  make  a  fend  in  the  room  of  the  tenants  in  possession," 

n^Talid  lease,  and  he  could  not  maintain  an  the  plaintiff  took  no  bill  of  exception;   he  ac- 

tttctment,  for  principles  remain,  although  the  quiesced  and  assented  of  record.    It  cannot  now 

fcttti  of  proceeding  are  changed.  ^  alleged  that   the  evidence  adduced  by   Gal- 

Blaekstone,  In  hia  Commentaries  {book  2,  ch.  loway  and  Henderson,  of  their  being  landlords 

»,  pp.  19S  to  199),  tells  us  of  four  several  de-  *<>  "le  tcnanto  in  possession,  was  insufficient  to 

E  requisite   to   fonn    a    complete   title   to  admit  them  to  defend  in  the  room  and  stead  of 

r    let  The  lowest  and  most  imperfect  de-  t*"*  tenonU  upon  whom  the  declaration  woa 

gne  of  title  consists  in  the  mere  naked  possea-  XTved. 

ritu  of  the  estate,  without  any  apparent  right,  That  question  cannot  now  be  raised  in  tbU 
«r  thadmr  of  right,  to  continue  that  posses-  Wurt.  It  ia  not  now  an  open  question.  Hen- 
don;  which  is,  however,  prima  facie  evidence  derson  and  Calloway  are  the  defendants,  against 
d  a  hwal  title  in  the  possessor,  and  it  may,  by  whora  the  plaintiir  has  taken  his  judgment 
length  of  time  (and  negligence  of  him  who  '•?'  the  possession  and  for  the  costs  of  ['SIB 
ba  the  right),  ripen  into  a  perfect  indefeaai-  '"'*■  .^•=y,^'^  *'»'  ''£''''''  fPP"''  ""<!  ^"^ 
bl.  titl.  ^.  The  r„t  step  iT.  good  and  per-  t^f^'L'^ .trS^C^Lr'^ZLIJ^^^.tl 
tet  title  IS  the  right  of  possession  3d.  The  ^iJ^f  ^^^  Judiciar^  Act,  to  have  the^  construe- 
TO,  right  of  property,  jus  propneUtia,  with-  ^.^^  „f  ^^^^  treaties,  aa  given  in  the  Circuit 
out  either  poasewion  or  even  tha  right  of  pos-  Court  of  Monroe  County,  and  aa  affirmed  by 
MSimn,  where   the  esUte  of  the  owner  is  de-  the   Supr.me  Court  of  Tennessee,  reexamined 


mted  and  "put  to  a  right."  4th.  A  compli 
title,  "jns  dnplicatum,"  or  "droit  droit,"  where 
there  is  "juris  et  seisinK  conjunctio." 
IIB*]  *Ai  the  action  of  ejectment  ia  a  pos- 
Mssory  action,  founded  on  a  right  to  the  pos- 
Hsuon,  and  can  be  maintained  by  a  right  to  the 
posseaaiou  even  for  a  term  of  years,  so  it  can 
U  defended  by  one  having  the  actual  [KisHrKsion. 
1  tenant,  under  an  nneipired  lease  from  his 
tudlord,  may  snecessfully  defend  an  action  of 
tjfctment  against  hini  by  his  landlord. 

In  the  action  ot  ejectment,  the  right  of  pos- 
Msdon  only  is  tried,  not  the  ultimate  mere 
light  of  property;  and  the  plaintilTs  must  show 
•  right  of  entry.  Taylor  v.  Hord,  1  Burr,  1  ig ; 
Tronblcaome  v.  Eatill,  1  Bibb,  128;  Adams  on 
Eject  10,  33,  247;  Eunningtrai  on  Eject.  21,  42. 
n«  party  ia  posaesaion  is  presumed  to  be  the 
•wner  until  the  contrary  is  proved.  The  pos- 
Mision  of  the  defendant  gives  him  a  right 
•galnit  every  per«on  who  cannot  show  a  Rood 
^Mto  poMesBion— «  good  right  to  change  the 
IMMrion.     Boa.  oo  dam,  Haldane,  ».  Harvev. 


reversed  or  affirmed  by  the  Supreme  Court 
of  the  United  SUtea. 

TliG  Su|>r<>me  Court  of  Tennessee,  in  affirm- 
ing the  judgment  of  the  Circuit  Court  of  Mod- 
roc  County,  affirmed  the  construction  of  the 
treaties  aa  set  forth  in  the  bill  of  exceptions. 

The  following  cases,  decided  upon  the  juris- 
diction of  this  court,  under  the  twenty-lifth 
section  of  the  Judiciary  Act,  will  aunice  to  sus- 
tain the  jurisdiction  in  this  case;  Craig  v. 
The  SUte  of  Missouri,  4  Peters,  220 ;  Worcester 
V.  The  SUte  o{  Georgia,  6  Peters,  515.  SSt,  SS3, 
SQT;  Crowell  r.  Randell,  10  Peters.  .SOI  to  31)0. 

In  this  cs9e  of  Crowell  v.  Randell,  fourteen 
previous  decisions  of  this  court  upon  this  twen- 
ty-fifth BPtliun  are  reviewed,  and  thr  doctrine 
re-alTirmed,  "that  it  is  not  necessary  that  the 
question  should  appear  on  the  record  to  have 
Ijeon  raised,  and  the  decision  made,  In  direct 
and  positive  terms,  'ipsissimis  verbis,'  but  it  is 
suHicicnt  \t  it  appears  by  clear  and  necessary 
intendmpnt,  that  the  question  must  have  been 
raised,  and  must  have  been  decided,  in  order 
to  hare  induced  the  judgment," 
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The  case  of  Owinga  v.  Norwood's  Leasee,  B 
Cranch,  344,  haa  been  relic^d  on  a^  being  ad- 
verse to  the  jurixdiction  of  this  court,  in  the  case 

under  cona iteration.  Norwood's  leasee  claimed 
under  a  grant  from  the  Stote  of  Maryland, 
dated  in  June,  1800,  founded  upon  a  confiaca- 
tioQ  of  the  land  called  Broivn's  Adventure. ' 
Owinga,  to  defeat  the  action  of  Norwood's  les- . 
see,  attempted  to  aet  up,  aa  an  outatanding  ti- 
tle, a  patent  of  the  year  168B,  to  Tliomaa 
Brown,  who  conveyed  to  John  Gadaby,  who  con- 
veyed to  Aaron  Rawlins,  in  1703,  who  mort- 
gaged in  fee  to  Jonathan  Scarth,  by  deed  of 
1706,  with  a  proviso  to  be  void  upon  payment 
of  £800,  with  interest,  on  the  13th  of  May,  1709.  j 
This  mortgage  to  Scarth,  Owinga  set  up  to  I 
ahow  a  title  outstanding  against  Norwood's ' 
lessee,  contending  that  the  mortgage  to  Scarth 
wa«  protected  by  the  treaty  of  1794,  between 
the  TJnited  States  and  Great  Britain,  from  con-  , 
flaeation,  and  waa  still  g,  security  for  the  money  [ 
to  the  repreaentatives  of  Scarth,  who  were 
proved  to  be  atill  living  in  England.  But  t)i«  ■ 
Court  of  Appeals  of  Maryland  decided,  that,  at 
the  expiration  of  the  time  for  payment  limited  ; 
in  the  deed  to  Scarth,  a  complete  legal  estate 
veated  in  the  mortgagee,  Scarth,  liable  to  con- 
Hacation;  and  was  confiscated  by  virtue  of  the 
Act  of  Maryland  of  October  aeaaion,  1780,  eh. 
46,  and  veated  in  the  State;  and  that  the  Brit- 
ish treaty  did  not  affect  the  plaintiff's  title. 
SaO*]  'Upon  the  writ  of  error  to  the  Su- 
preme Court  of  tlie  United  States,  the  court  de- 
cided that  the  case  of  Scarth'a  repreaentatives 
was  not  protected  hy  the  treaty,  and  that  the 
right  set  up  by  the  plaintiff  in  error  did  not 
grow  out  of  the  treaty.  And  moat  certainly 
that  right,  ao  aet  up  by  Owings,  originated  more 
than  four  score  years  before  the  treaty.  Sure- 
ly that  case  has  no  similitude  to  this.  The  ex- 
planation of  Chief  Justice  Marshall  (6  Cranch, 
348)  maintains  the  jurisdiction  of  this  court 
in  the  case  now  under  consideration.  A  right 
in  fee-aimple,  growing  out  of  a  treaty,  is  pro- 
tected in  whole,  and  in  all  its  parts  and  inter- 
eata,  which  are  holden  or  possessed,  subordinate 
to  the  estate  In  fee;  and  the  Judiciary  Act  will 
come  in  aid  of  the  protection,  when  the  lowest 
grade  of  such  interest  shall  be  drawn  in 
question,  in  the  state  courts,  either  directly  or 
"incidentally."  Such  is  the  true  elTect  of  the 
decision  in  Owings  v.  Norwood's  Lessee;  such 
is  the  true  construction  of  the  Constitution  and 
the  twenty- fifth  section  of  the  Judiciary  Act. 
Mr.  Erving,  contra: 

,  This  court  cannot  obtain  jurisdiction  by  mere 
consent  of  parties.  It  was  the  policy  of  the  law 
to  commit  to  this  court  certain  apecified  cases 
arising  in  the  state  courts.  If  the  case  ia  with- 
in the  Judiciary  Act,  jurisdiction  follows.  If 
not.  no  matter  what  the  parties  may  have 
agreed,  or  what  tliey  may  be  estopped  from  de- 
nviTi^r.  or  what  the  court  below  may  have  per- 
mitted, or  what  it  may  be  estopped  from  deny- 
ing, this  court  has  no  jurisdiction  of  the  mat- 
ter. It  might  be  true,  then,  as  it  haa  been 
urged,  that,  after  we  had  admitted  the  plain- 
tiifs  in  error  to  defend  in  the  court  below,  we 
might  be  estopped  from  denying  tlmt  they  had 
title  in  thenisolves,  and  did  not  rely  solely  on 
an  outstanding  title  in  the  heirs  of  Andrew 
Miller;  and  yet  neither  the  admission  nor  the 
Mitoppel  would  confer  jurisdiction  on  this  court. 
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This  court  will  take  notice  of  Its  own  jnris^e- 
tion.  And  no  matter  at  what  stage  of  the  pi^ 
ceedings  a  want  of  jurisdiction  may  appeaiTiW 
in  what  manner  it  may  appear,  the  court  '**iU 
act  upon  it,  notwithstanding  any  technics.  1  n 
other  admissions  of  the  parties  to  the  recor-^. 

By  the  statute  of  Tennessee,  children  ca:K3DcA 
he  concluded  unless  they  are  brought  before     ttie 
court.    Now,  here  you  would  conclude  the  ^shB- 
dren  of  Miller,  though  the  facts  do  not  ^lov 
any  privity  between  the  plaintiffs  in  error       and 
the  heirs  of  Miller.     Henderson  and  Callo  '^^iy 
set  up  an  outstanding  title  in  the  heirs  of    HUtl. 
ler,  under  the  treaty,  and  attempt  thus  to   gin 
juriadiction  to  this  court.    And  if  this  courts    eii' 
tcrtain  the  case,  it  determines  the  rights  of    H» 
heirs  of  Miller  under  the  treaty,  although  tbty 
are  not  before  the  court     And  if  the  rights  of 
•the  heirs  of  Miller  should  ever  here-   I*SJl 
after  be  brought  before  this  court  for  adjudics- 
tion,  it  would  be  held  that,  by  the  present  de' 
cision,  their  rights  are  determined.     S  Crancb, 
344. 

Mr.  Stanton,  on  the  same  aide: 

Is  there  any  proper  proof  of  any  sneh  privily 
between  the  plaintiffs  in  error  and  the  heirs  of 
Miller,  as  would  enable  the  former  to  set  up  the 
title  of  Miller's  beire  as  their  own,  »nd  thus 
bring  it  within  the  treaty!  The  bill  of  excep- 
tions upon  its  face  shows  that  it  waa  put  in  by 
consent,  and  was  undoubtedly  drawn  up  by  the 
attorney,   and   signed  by  the  judge,  aa  ia  the 

Sractice  in  Tennessee.  The  Facts  were  not  set 
own  precisely  in  order  as  they  were  proven.  . 
The  argument  on  the  other  side  would  lead 
us  to  the  conclusion  that  it  Is  the  duty  of  this 
court  "ampliare  juriadiction  em."    We  maintain 

[irecisely  the  reverse;  and  in  this  case  especial- 
y,  that  the  mere  fact  of  the  defendants  below 
setting  up  an  outstanding  title,  out  of  them- 
selves, without  a  claim  in  themselves  under  the 
treaty,  cannot  confer  jurisdiction.  The  true 
construction  of  the  statute  is,  that  the  persons 
intended  to  be  benefited  must  have  a  direct  in* 
tcrest  under  the  statute  or  treaty,  and  Bpecially 
set  up  that  interest  in  the  state  court.  Other- 
wise, the  true  holders  of  the  title  would  have 
their  rights  adjudicated,  when  they  were  not 
parties  to  the  suit.  S  Cranch,  344;  12  Wheat. 
117. 

Inasmuch  as  the  plaintifTs  in  error  are  only 
entitled  to  come  into  this  court,  under  the  Ju- 
diciary Act,  hy  virtue  of  the  outstanding  title 
in  the  heirs  or  Andrew  Miller,  they  are  entirely 
precluded  from  the  forum  for  want  of  privity 
with  those  heirs. 

Mr.  Eaton,  in  reply  and  conclusiont 
Under  the  twenty-fifth  section  of  the  Judici- 
ary Act,  the  only  question  is,  not  one  of  meum 
and  tuum,  but  whether  the  construction  of  a 
treaty  or  law  of  the  United  States  is  involved. 
The  eighth  article  of  the  Treaty  of  1817  gave  a 
life  eatate  to  the  head  of  a  family,  dower  to 
the  widow,  and  remainder  in  tee  to  the  chil- 
dren. Andrew  Miller  was  the  heaii  of  an  Indian 
family,  and  was  registered  aa  such.  The  lanil 
claimed,  it  is  true,  was  not  within  that  cede<l 
by  the  Treaty  of  1817,  but  by  that  of  1819.  But 
we  claim  that  the  true  construction  of  those 
treaties  is,  that  the  latter  was  but  the  contin- 
uation of.  the  former.  And  it  is  this  constnir- 
tion  of  those  treaties  which  gives  us  a  standing 
in  this  court.    It  ia.not  a  mere  outsta^-^^^tir 
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tie  which  w«  Bet  up.  The  bill  of  ezeeptionB  ex- 
presaly  states,  that  "ThomaB  Eenderson  (one  of 
the  plaintilTB  in  arror)  got  poBsession  for  the 
heirs  of  Andrew  Miller,  under  which  title  it  has 
S23»]  "since  been  held."  We  hold  under  that 
title,  then.  And  it  is  our  title  under  the  heira 
of  Andrew  Miller,  and  their  title  under  the 
treaties  of  1817  and  1819,  which  is  In  fact  one 
and  the  same  title,  that  is  involved.  The  chil- 
dren of  Miller  were  actually  on  the  land  enjoy- 
ing the  rents  until  put  off  by  the  School  Com- 
mi<=8ionera.  The  statutes  of  the  State  of  Ten- 
nessee override  the  treaties  of  the  United  States. 

^[r.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

The  first  question  to  he  decided  in  this  ease 
is,  whether  the  court  has  jurisdiction. 

The  case  is  brought  before  us  by  •  writ  of 
prror  to  the  Supreme  Court  o(  the  State  of 
Tennessee.  It  appears  by  the  record  tliat  the 
decision  turned  upon  the  title  of  Andrew  Miller 
to  the  lands  in  question,  under  the  treaties  of 
IBIT  and  1819,  with  the  Cherokee  nation.  An- 
drew Miller  was  the  head  of  an  Indian  family 
nlien  the  first  treaty  was  made,  and  it  was  in- 
sisted at  the  trial  that  the  title  to  this  land  was 
in  his  heirs,  by  virtue  erf  the  reservations  con- 
tained in  these  treaties.  The  decision  was 
aj^inst  the  validity  of  this  title,  and  the  ques- 
tion is,  whether  the  plaintiffs  in  error  claimed 
under  it.  If  they  did  not.  this  court  has  no 
power   to   reriae   the  judgment   of   the   State 

It  waa  an  action  of  ejectment.  The  plain- 
tiffs in  error  were  permitted  by  the  court  to 
appear  as  defendants.  They  were  not  the  ten- 
ants in  possession  when  the  suit  was  brought. 
The  proctsa'was  served  on  other  persons  named 
in  the  proceedings,  and  the  record  does  not  show 
in  what  character,  or  upon  what  ground,  the 
plaintiffs  in  error  were  pennitled  to  appear 
and  defend  the  suit. 

Andrew  Miller  died  in  1SI8,  and  the  land  In 
dispute  was  held  for  his  children  until  182Z, 
when  the  State  took  possession  of  it,  claiming 
title.  The  widow  of  Miller  removed  to  the 
Cherokee  nation,  in  their  new  settlement  on  the 
neat  of  the  Mississippi,  soon  after  his  death, 
and  the  children  followed  her  when  the  State 
took  possession  of  the  land;  and  they  have  all 
remained  there  ever  since.  Tlie  right  to  this 
property  appears  to  have  been  continually  In 
diapute  since  the  treaties  above  mentioned,  and 
aft«r  the  removal  of  Miller's  children  the  pos- 
session changed  hands  several  times  before  this 
anit  was  brought 

The  bill  of  exceptions  states  that  Henderson, 
one  of  the  plaintiffs  in  error,  got  possession  for 
the  heira  of  Andrew  Miller  in  1B37  or  1S38, 
ander  which  title  it  was  held  down  to  the  com- 
mencement of  this, suit.  But  it  is  not  stated 
that  he  or  Calloway  had  any  authority  from 
J18*]  the  heirs  of  Andrew  Miller.  'On  the 
contrary,  it  is  expressly  stated  that  they  set  up 
no  title  in  themaelvee,  but  relied  for  their  de- 
fense on  an  outstanding  title  in  the  heirs  ot 
Andrew  MiUer. 

Now,  in  the  language  of  ejectment  law,  an 
oatstanding  title  means  a  title  in  a  third  per- 
■oai,  under  which  the  tenant  in  possession  does 
not  claim.  And  as  no  one  has  a  right  to  enter 
upon  the  land  knd  eject  tbe  tenant  but  the  per- 
lSIi.ed. 


son  holding  the  legal  title,  if  the  tenant  can 
show  that  the  title  was  in  a  third  person  it  de- 
feats the  action,  although  the  teiiiint  sets  up  no 
title  in  himself.  This  was  the  defense  in  the 
case  before  the  court.  It  they  had  been  in  pos- 
session under  the  heirs  of  Miller,  as   tenants 


I,  and  they  could  have  defended  their 
session,  by  showing  title  in  themselves  derived 
from  the  heirs.  For  although  the  landlord  may 
appear  and  defend  on  account  of  his  own  inter- 
est, jet  his  appearance  is  not  necessary  for  the 
protection  of  the  tenant.  The  tenant  may  show 
the  title  of  the  landlord,  and  his  own  right  de- 
rived from  him.  And  if  the  plaintiffs  in  error 
had  made  this  defense,  they  would  evidently 
have  claimed  a  right  to  the  possession  under  a 
treat;  of  the  United  States;  and  as  the  deci- 
sion was  against  tne  right,  this  court  would 
have  jurisdiction,  and  might  reverse  the  judg- 
ment if  they  deemed  it  erroneous.  But  they 
claimed  no  right  to  the  possession  under  this 
title.  TlLcy  set  it  up  as  a  title  in  a  third  per- 
son, not  to  show  a  right  in  themselves,  but  that 
the  lessor  of  the  plaintiff  had  none,  and  there- 
fore had  no  right  to  enter  upon  them.  They 
might  have  been  mere  trespassers  or  intruders, 
without  anjr  authority  from  the  legal  owner, 
and  yet  this  defen9c  would  have  been  a  good 
one,  if  the  outstanding  title  was  superior  to 
that  produced  by  the  lessor  of  the  plaintiff. 

The  riglit  to  make  this  defense  is  not  derived 
from  the  treaties,  nor  from  any  authority  ex- 
ercised under  the  general  government.  It  is 
given  by  the  laws  of  the  State,  which  provide 
that  the  defendant  in  ejectment  may  set  up 
title  in  a  stranger  in  bar  of  the  action.  It  in 
true,  the  title  set  up  in  this  ca^  was  claimed 
under  a  treaty,  but  to  give  jurisdiction  to  this 
court,  the  party  must  claim  the  right  for  him- 
self, and  not  for  a  third  person  in  whose  title 
he  has  no  interest  The  case  in  S  Cranch,  344, 
Owings  V.  Norwood's  Lessee,  is  in  point.  And 
the  same  doctrine  was  re-affinned  in  Montgom- 
ery V.  Hernandez,  12  Wheat.  129;  Fulton  y. 
McAffee,  16  Peters,  149;  and  UdeU  v.  David- 
sou,  7  Howard,  7(10. 

The  heirs  of  Miller  appear  to  have  no  inter- 
est in  this  suit,  nor  can  their  rights  be  affected 
by  the  decision.  The  judgment  in  this  case  is 
no  obstacle  to  the  assertion  of  their  title  in  an- 
other 'suit,  brougiit  by  themselves  or  [*324 
any  person  claiming  a  legal  title  under  them. 
And  in  such  a  suit  this  court  would  have  juris- 
diction upon  a  writ  of  error,  whether  the  judg- 
ment was  in  a  Circuit  Court  of  the  United 
States  or  in  a  State  court. 

But  this  writ  of  error  must  be  dismissed  for 
want  of  jurisdiction, 

Mr,  Justice  Woodbury  dissented  from  the 
opinion  delivered  by  the  court: 

My  view  of  the  present  case  is.  that  this 
tribunal  has  jurisdiction  over  it,  and,  also,  that 
the  judgment  below  ought  to  be  reversed. 

In  order  to  enable  us  to  exercise  jurisdiction 
in  this  class  of  causes,  it  need  only'appear,  that 
in  the  State  court  some  right  or  title  set  up 
under  a  treaty  with  the  United  States  was 
drawn  In  question  and  overruled.  The  title  set 
up  below  by  the  defendants  seems  very  clearly 
to  have  been  one  of  this  character.  The  rtcord 
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at&tea  that  "It  was  proved  by  sundry  witnesses 
that  Andrew  Miller  was  the  head  of  an  Indian 
fataily;  resided  in  the  Cherokee  nation  east  of 
the  Mississippi  at  the  date  of  the  Treaty  of 
ISIT,  between  the  United  States  and  the  Chero- 
kee nation;  that  from  the  spring  of  I81S  till 
hia  death  in  July  or  August  of  the  same  year, 
he  resided  on  the  land  in  dispute,  elaimini;  the 
same  as  a  reservation,  where  he  said  he  intend- 
ed to  lire  and  die;  and  that  the  land  in  dispute 
was  not  ceded  hy  the  Treaty  of  1817,  hut  was 
hy  that  of  1816."  Now,  on  such  facts  it  is 
averred  and  admitted  that  the  court  instructed 
the  jury,  "that  although  the  ancestor,  Andrew 
Miller,  registered  his  name  for  the  place  in  dis- 
pute, and  took  possession  thereof  in  the  spring 
of  1818,  and  died  upon  the  place  in  July  or 
August  of  the  same  year,  and  hefore  the  Treaty 
of  1S19,  no  title  vested  in  him,  Andrew  Miller, 
and  consequently  none  aould  vest  or  descend  to 
his  heirs. 

It  is  diflicult  to  conceive  how  it  is  possible  to 
say,  that  a  title  under  a  treaty  was  not  thus 
set  up  or  drawn  in  question,  and  was  not  over- 
ruled by  the  State  court,  so  as  to  give  to  this 
court  jurisdiction  to  revise  any  error  commit- 
ted. Such  a  title  seems  to  have  been  the  only 
one  interposed  against  a  recovery,  and  was  the 
only  one  decided  on  below,  and  waa  there  ex- 
plicitly overruled. 

The  sole  argument  offered  here  to  obviate 
this  conclusion  does  not  appear  to  have  been 
there  presented  or  relied  on.  It  is,  that,  though 
Miller^s  title  was  there  set  up  and  overruled.  It 
was  not  set  up  as  existing  in  the  tenants,  or  as 
the  title  under  which  they  entered  or  claimed. 
325*]  *But  the  Judiciary  Act,  in  order  to 
^ve  to  this  c^urt  jurisdiction  under  the  twenty- 
fifth  section,  does  not  in  terms  require  that 
such  title  should  have  been  entirely  vested  in 
the  tenants.  It  seems  sufficient  if  it  was  drawn 
in  question,  or  was  set  up,  and  could  legally  be 
set  up,  in  defense,  and  was  overruled.  1  Stat 
at  Large,  86. 

What  is  drawn  in  question  in  any  case  de- 
pend on  the  facts  and  the  law  applicable  to 
that  particular  case.  Here  the  title  of  Miller's 
heirs  under  the  treaty,  I  have  already  shown, 
was  certainly  drawn  in  question,  and  as  cer- 
tainly was  overruled  by  the  judge. 

But  it  is  argued  that  the  defendant  must 
have  had  a  right  under  the  United  States  to 
make  the  defense,  or  we  have  no  jurisdiction. 
That,  however,  is  begging  the  question  on  the 
merits.  It  seems  quite  sufficient  to  have  him 
set  up  such  a  right  and  to  have  it  overruled. 

Here,  too,  the  court  below  seemed  to  eon- 
cede  that  Henderson  possessed  such  a  right 
under  Miller's  heirs,  but  decided  against  him, 
on  the  ground  that  the  right  of  Miller  himself 
was  defective. 

Again,  the  question  of  right  is  not  the  guide, 
but  the  question  of  claim,  and  the  claim  being 
overruled.  Nor  need  the  claim  be  to  the  whole 
estate  or  interest.  In  such  an  action  as  this, 
the  persons  in  possession  may  have,  In  them- 
selves, no  title  in  fee,  nor  for  life,  nor  even  for 
years.  It  is  sufficient  if  a  mere  tenancy  at  will, 
for  or  in  behalf  of  those  possessing  a  larger  es- 
tate, is  claimed. 

So  it  may  be  only  a  naked  possession,  if  the 
legal  estate  is  shown  to  be  in  other  persons 
than  the  plaintifT,  the  latter  not  being  author- 
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ized  to  disturb  the  possession  of  the  tenant, 
unless  he  has  the  legal  estate.  4  Burr.  2484; 
9  Wheaton,  SIS;  Greenleaf's  LesBee  v.  Birth,  8 
Peters,  302. 

Here,  however,  the  defendants  appear  to  have 
gone  further,  and  to  have  made  a  claim  in  priv- 
ity with  the  heirs,  or  set  up  a  right  under 
Miller  and  the  treaty,  though  not  to  the  whole 
interest.  In  a  just  view  of  the  record,  therefore, 
they  seem  to  have  brought  themselves  within 
what  is  now  required,  even  by  the  opinion  of 
this  court.  Because,  though  the  original  de- 
fendants claimed  no  title  in  themselves,  unless 
it  was  a  tenancy  at  will  under  Henderson  and 
Calloway,  and  hence,  probably,  the  latter  were 
requested  to  defend,  and  did  defend,  yet  it  dear- 
ly appear*  on  the  record,  that  the  latter  set  up 
rights  for  the  heirs  of  Miller,  and  relied  in  de- 
fense on  the  title  of  those  heirs,  and  the  court 
did  not  overrule  the  propriety  of  such  a  mode 
of  defense,  but  the  title  itself  of  Miller's  heirs 
set  up  under  the  Cherokee  treaties. 

'The  title  under  the  treaty  was  not  [*328 
only  thus  set  up  and  overruled,  but  it  waa  set 
up  by  Henderson  and  Calloway,  claiming  rights 
under  it  in  privity  under  the  heirs  of  Miller. 

The  widow  of  Miller,  as  early  as  1818,  is 
proved  to  have  put  Black  in  actual  possession 
of  the  land,  "to  hold  it  for  her  and  the  heirs  of 
Andrew  Miller."  And  he,  with  two  of  the  chil' 
dren,  remained  in  possession  and  cultivated  the 
land  till  1S22.  No  question  can  exist,  that  if 
Black  was  the  defendant  here,  be  could  right- 
fully protect  himself  under  the  Miller  title. 
But  it  is  said  that  Henderson  and  Calloway 
were  never,  like  him,  put  into  possession  by 
the  widow  or  the  heirs,  and  never  held  it  for 
them  with  any  privity  by  lease  or  otherwise. 
We  think  diflerently.  Another  portion  of  the 
record  says  expressly,  after  Black  had  been  ex- 
pelled by  the  plaintiffs,  and  the  plaintiffs  by 
others,  between  1822  and  1837  or  1838,  that 
"Thomas  Henderson  got  possession  for  the  heirs 
of  Andrew  Miller,  under  which  title  it  has 
since  been  held," 

During  the  three  or  lour  years  which  ensued 
before  this  action  was  instituted,  it  would  there- 
fore appear,  not  only  that  the  present  defend- 
ants were  in  possession,  in  person  or  by  others, 
"for  the  heirs,"  which  is  the  very  expression 
used  as  to  Black's  possession,  but  would  nat- 
urally mean  in  one  case,  no  less  than  the  other, 
with  the  privity  or  request  of  the  heirs,  and  as 
agents  for  them.  But  to  remove  all  doubt  as  to 
this  in  respect  to  Henderson,  who  entered  for 
for  the  heirs  of  Miller,  the  record  adds,  that 
under  the  Miller  "title  it  has'since  been  held." 

Giving  a  fair  construction  to  all  the  words  in 
the  record,  and  to  all  the  other  facts  stated,  it 
is  difficult  to  misunderstand  this  language. 
The  widow  and  heirs  regarded  the  reservation 
as  valuable.  She  refused  to  sell  their  rights  in 
it  for  $1,000  offered  by  Black.  It  was  not 
nbnndoned  as  unworthy  of  attention;  hut  Black 
was  first  put  into  possession  with  privity  as 
agent  or  tenant  to  them.  And  after  he  was  ex- 
pelled, Henderson,  as  another  agent,  seems  not 
only  to  have  regained  the  possession  for  the 
heirs,  but  to  have  held  it  by  their  title  since, 
and  probably  as  their  agent  or  tenant,  with  lika 
privity.  The  notice  to  Henderson,  likewise,  to 
take  on  himsell  the  defense  in  this  case,  and  hfs 
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*  vieii.  A  third  peraon,  diaconnected  entirely 
viith  the  title  or  Tight  of  posseasion,  would  not 
ouulljr  be  admitted.  10  Johns.  69;  1  Caines, 
161;  Fturclaim  *.  Shamtitle,  3  Bnrr.  1290, 
1301.  He  waa  donbtleM  admitted,  then,  from 
lui  eoDHection  with  Miller's  title.  Lord  Holt 
ujii  (Comb.  209)  :  "No  person  U  admitted  to 
defend  in  ejectment  nnleaa  he  be  tenant,  and  is 
or  bith  been  in  poeaeasion  or  receives  the  rent." 
Bac.  Abr.  Eieotment,  B.  2;  Runnington  on 
Ejectment,  192,  1B9,  201,  209. 
SiT]  •!!  is  urged  further  in  objection,  that 
Millcfs  heirs  are  not  parties  here.  Neither  is 
the  owner  of  the  fee  s  part;  in  ejectment  in 
my  tue  where  a  leuee  or  agent  under  him 
m&keia  lub-lease  and  ia  admiUed  to  defend  for 
his  lub-leaaee. 

Looking  to  the  whole  record,  then,  these  con- 
lideritioiu  aeem  to  dispose  of  the  question  of 
jurisdiction  in  favor  of  the  original  defendants. 
Bnt  the  plaintilTs  below  relj  on  some  detached 
eiprenions  in  the  record  from  which  to  infer  a 
diDcrent  result.  Such  aa  the  judge  gpeaking  of 
'ic  outstanding  title"  in  Miller's  heirs.  Prob- 
«blj,  u  already  explained  from  the  whole  case, 
tbe  jodge  meant,  bj  the  words  "outstanding 
title,"  one  which  did  not  exist  in  the  plaintiffs, 
*nd  one  which,  though  represented  by,  bad  not 
bea  Rmvejed  to,  the  defendants  by  any  formal 
deed.  Under  that  aspect,  all  is  natural,  and 
onr  JDrisdiction  ia  unimpaired.  Such  a  case 
wanld  be  entirely  unlike  that  of  Owings  v.  Nor- 
wood's Lesaee,  S  Cranch,  344.  But  if  he  meant 
by  "ontstanding  title"  one  which  existed  else- 
whne,  but  whidt  the  defendants  did  not  set  itp, 
lor  mean  to  avail  themselves  of  as  a  defense 
by  tbeir  connection  with  it,  be  departs  in  all 
euentials  from  the  rest  of  the  record,  and  all 
the  proof  in  it,  that  Henderson  entered  for  the 
betn  of  Miller,  held  it  two  or  three  years  un- 
der their  title,  and  set  it  up  as  his  defense. 

My  dissent  rests  on  this  view  of  the  case, 
tboa^  it  ii  by  no  means  certain,  that,  if  a 
nilccd  outstanding  title  were  shown  merely  to 
defeat  the  plaintiff,  and  not  held  under  nor  re- 
lied on  through  any  privity  in  defense,  and  it 
wu  examined  by  the  court  below,  when  set  up 
to  defeat  the  action,  we  should  not  exercise  ju- 
rialiction  to  revise  the  decision,  if  a  treaty  con- 
Bceted  with  that  title  is  there  overruled;  be- 
ciu*e  the  treaty  is  a  part  of  the  defense  there, 
u  much  aa  in  other  cases.  It  is  relied  on  for 
nemption  In  the  action  aa  much  as  in  other 
wca.  The  titk  under  a  treaty  is  called  in  ques- 
tion  and  decided  against  as  fully  as  In  other 
ESMa.  The  dangers  from  such  a  defense  being 
«<«rrDled  by  a  state  court  are  as  serious  aa  in 
other  eases. 

So  a  judgment  of  a  state  court  Is  reventble 
bere  at  all  only  when  in  collision  with  defenses 
offered  under  authority,  from  the  United  States, 
And  here  the  State  court  not  only  overruled  an 
nthori^  BO  set  up,  but  did  it  in  favor  of  their 
«ra  State  and  of  their  own  citizens,  and  against 
lbs  validity  of  a  claim  in  behalf  of  an  Indian 
■idov  and  Indian  orphans.  On  general  prin- 
ciplei,  therefore,  and  with  entire  respect  for  the 
eourt«  of  Tennessee,  it  would  seem  proper,  tliat, 
U  any  case  should  be  open  to  revision  by  an- 
other tnbimal,  it  ought  to  be  one  of  this  char- 

Mts. 
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of  the  title  overruled,  I  would  add  a  few  words 
as  to  the  meHt«  being  with  the  Miller  title.  It 
must  be  conceded  that  the  title  of  Miller's  heirs 
ought  to  be  upheld  against  the  plaintifTs,  if  it 
became  perfected  before  his  death;  or  if  it  was 
so  perfected  afterwards  as  to  operate  or  relate 
back  to  a  time  before  his  death. 

The  judge  below  rested  bis  ruling  entirely  on 
the  position  that  Miller,  dying  before  the  Treaty 
of  1819,  though  after  that  of  1817,  had  acquired 
no  title  to  the  land  claimed.  But  he  had  ful- 
filled all  the  requisites  of  the  Treaty  of  1817, 
not  afterwards  varied  by  that  of  1819.  He  en- 
tered on  the  lands  under  the  Treaty  of  1817. 
which  extended  to  territory  afterwards,  as  well 
as  then,  ceded.  He  improved  them  under  it. 
He  was  the  head  of  an  Indian  family.  He  reg- 
istered them  under  it.  See  Treaty,  art.  8,  7 
Stat,  at  Large,  169.  He  resided  on  them  under 
it.  And  the  only  remaining  requisite,  the  cen- 
sus, which  had  been  provided  for  by  the  first 
treaty,  was  dispensed  with  by  the  Treaty  of 
1819  (7  Stat,  at  Large,  196).  Though  his 
death,  then,  had  intervened,  his  rights  had  com- 
menced under  the  Treaty  of  1317,  and  become 
perfected  by  it  and  by  that  of  1819.  ceding  the 
territory  and  dispensing  with  the  census.  All, 
then,  should  relate  back  to  the  period  of  his 
entry  and  registration. 

It  is  very  familiar  law  to  have  proceedings 
operate  ba<!k  to  their  commencement,  and  ref- 
erences need  not  be  extended  beyond  the  com- 
mon cases  of  amendments  in  writs,  records,  and 
returns,  as  well  as  titles  to  land  confirmed  or 
ratified  where  before  partly  completed.  Com. 
Dig.  Confi'-nintion;  Vin,  Abr,  Relation;  4 
Kent's  Com.  450,  note;  Clary's  Heirs  v.  Mar- 
shall's Heirs,  6  B.  Monroe,  266;  Landes  v. 
Brant,  post,  348;  12  Johns.  141;  3  Cowen,  76; 
12  Missouri,  145. 

As  this  court,  in  the  opinion  just  delivered, 
has  not  gone  into  the  consideration  of  the  va- 
lidity of  the  title  of  Miller's  heirs,  I  forbear 
further  remarks  upon  it  until  brought  before 
us  in  some  other  action  and  form,  more  ac- 
ceptable to  a  majority  of  the  members  of  this 
tribunal- 


Order. 

Tliis  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  titatc  of  Tennessee,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
this  cause  be,  and  the  same  ia  hereby  dismissed, 
for  the  want  of  jurisdiction. 
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ERROR  to  the  Circuit   Court  of  the  United 
Stateg  for  the  District  of  Marflaud. 

The  plaintiff  in  error  brought  an  action  in 
t^e  court  below,  for  an  alleged  infringement  of 
hil  patent  right  bj  the  defendant  in  error. 

The  cauie  was  not  tried  bf  a  jury,  but  was 
submitted  to  the  court  upon  the  statement  of 
facts  hereinafter  inserted.  Judgment  for  the 
defendant,  upon  which  the  plaintiff  sued  out 
this  writ  of  error. 

Statement  ot  Facta. 

n  li  agreed  that  the  privilege  of  the  inven- 
tion set  forth  or  referred  to  in  the  declaration 
was  intended  to  be  secured  to  the  plaintiff  by 
letters  patent,  dated  the  23d  August,  1831 ;  that 
said  patent,  far  defectiveness  of  specification, 
was  surrendered,  and  another  instead  thereof 
issued  on  Z6th  September,  1S3S;  and  that  this 
last  was,  for  like  reason,  surrendered,  and  an- 
otlier  issued  in  place  of  it,  bearing  date  the 
27th  day  of  August,  A.  D.  1840;  and  that  said 
patent  right  was  duly  extended  for  the  term  of 
seven  years  from  the  23d  day  of  August,  A.  D. 
1846,  the  period  of  the  expiration  of  the  term 
of  said  original  letters  patent.  The  invention 
is  described  in  the  specification  in  the  words 
following,  to  wit: 

Specification. 
"The  schedule  referred  to  in  these  letters  pat- 
ent, and  making  part  of  the  same. 
"To  all  whom  it  may  concern: 

"Be  it  known,  that  I,  James  Stimpson,  of 
the  city  of  Baltimore,  in  the  State  of  Maryland, 
have  invented  a  new  and  useful  improvement 
in  the  mode  of  forming  and  uslny  cflst  or 
wrought-iron  plates  or  rails  for  railroad  car- 
riage wheels  to  run  upon;  more  especially  for 
330*]  those  to  be  used  on  the  streets  of  'cities, 
on  wharves,  and  elsewhere;  and  I  do  hereby  de- 
clare that  the  following  is  a  full  and  exnct  de- 
scription of  my  said  inventions  or  improve- 

"j?(ir  the  purpose  of  carrying  railroads 
through  the  streets  ot  towns  or  cities,  and  in 
other  situations  where  circumstances  may  ren- 
der it  desirable  that  the  wheels  of  ordinary  car- 
riages should  not  be  subjected  to  injury  or  ob- 
struction, 1  so  construct  or  fonn  the  rails,  that 
the  Hanches  ot  the  wheels  of  railroad  cars  or 
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Ihorltles  agree  wltb  tbc  doctrine  o(  the  above  cue. 
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'iages  may  b«  received  uid  rmi  within  nar- 
row grooves  or  channels,  formed  in  or  by  said 
rails,  said  grooves  not  being  sufficiently  wide  to 
admit  the  rims  ot  the  wheels  of  gigs  or  other 
ordioary  carrit^es  having  wheels  of  the  nar- 
rowest kind.  These  plates  or  rails  may  be 
varied  in  form,  according  to  circumatAneea. 

"In  the  accompanying  drawing,  flgure  1  rep- 
resents a  railroad  track,  suppoa^  to  be  formed 
in  a  street,  a  part  of  it  being  shown  as  straight 
and  a  part  as  curved.  The  other  figures  ^v« 
sectional  views  of  various  forms  in  which  I 
mnlie  my  railway  bars  or  plates,  which  an 
usually  ot  cast  iron,  and  are  laid  down  and  as- 
cured  upon  rails  of  wood.  Figure  2  is  a  section 
of  the  form  of  cast-iron  rail  plate  which  I  most 
commonly  use  where  the  track  is  slight^ 
curved;  and  figure  3,  a  plate  nearly  the  same 
with  figure  2,  which  I  use  where  tha  tra^ek  is 
nearly  or  quite  straight.  In  these  plates  I 
make  a  groove  or  channel,  as  at  a,  which  Is  to 
receive  the  flauch  of  the  wheel.  This  channel 
should  be  about  an  inch  and  a  half  wide  at  the 
top,  and  about  an  inch  and  a  quarter  at  bot- 
tom; it  is  sufficiently  deep  to  admit  the  flaneb 
of  the  wheel  to  run  in  it  without  touching  Its 
bottom.  The  lower  comers  of  the  interior  of 
this  channel  I  make  rounding  or  curved,  in  or- 
der that  any  dirt  or  other  foreign  matter  ecd- 
lected  therein  may  be  the  more  readi^  forced 
out  by  the  action  of  the  flanches.  Tbe  ehcdi 
or  jam,  which  is  on  the  inside  of  the  channel, 
should  be  shout  three  fourths  ot  an  indi  wider 
at  top,  and  as  high,  or  nearly  so,  as  tbc  bee  t 
ot  the  plate  upon  which  the  tread  of  tbe  wheel 
is  to  run.  These  plates  I  cast  hollow  kt  4, 
to  save  weight.  They  should  be  abont  twv 
inches  and  a  quarter  deep,  six  inches  and  a  halt 
wide  at  the  bottom,  and  about  six  inches  and  ft 
quarter  at  the  top;  the  taper  at  their  sides, 
when  thus  formed,  aiding  In  confining  them  ia 
place  by  the  wedging  of  the  stones  and  earth 
of  the  pavement  against  them;  they  rasy  b« 
cast  three  or  four  feet  in  length ;  their  enda 
should  be  beveled,  say  at  an  angle  of  forty- 
five  degrees;  or  they  may  be  formed  with  a 
tenon  and  mortise.  They  have  spike  holes 
through  them,  in  order  to  fasten  them  down  to 
the  rails  of  wood  or  ot  stone  upon  which  tliey 

■"Figure  3  is  the  same  with  figure  2,  ['SSI 
excepting  that  it  has  a  slight  chamfer  or 
rounding  off  of  tbe  angle  of  the  face,  as  shown 
at  e,  to  admit  the  cone  or  curve  on  the  tread  of 
tbe  wheel  where  it  joins  tbe  fianch  to  run  free,  so 
that  tbe  general  tread  of  the  wheel  may  bearm 
tbe  face  e  of  tbe  plate,  which  face  I  prefer  to 
make  a  little  crowning. 

"Where  the  road  is  perfects  straight,  as  at 
A,  on  the  track,  this  chamfered  edge  plate  is  to 
be  preferred;  but  where  it  is  slightly  curved,  as 
at  6,  on  the  track.  I  use  on  the  outside  of  the 
curve  the  rails  shown  in  figure  2,  which  are  not 
chamfered,  as  the  conical  or  larger  part  of  tita 
tread  of  the  wheel  close  to  the  fianch  will 
then  bear  upon  the  edge  e,  and  this  being 
larger  than  the  tread,  will  causa  the  wheels  to 
roll  round  such  curved  parts  of  the  road  with 
little  or  no  slipping. 

"Where  it   is   necessary  to  turn  a  curve  ot 

shorter  radius  than  that  which  could  be  readily 

effected  by  the  aid  of  the  conical  part  of  tbe 

wheel,  as  at  C,  on  the  track,  I  then  resort  to  the 
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plan,  Hecured  to  me  hy  letter*  patent  for  'tum- 
in;;  short  curves  on  r&ilroode,'  which  letters 
patient  bear  the  saiiw  date,  having  been  granted 
on  the  aune  daj  with  Uie  letters  patent  of 
which  tbis  inatniment  makes  a  part,  for  rail- 
rtwd  plfttea  to  be  nied  on  the  streets  of  cities, 
etc;  that  is  to  saj*,  I  applj  the  flant^lics  of  the 
wheels  on  one  aide  of  the  railroad  carriages, 
and  the  tread  of  the  wheels  on  the  other  side, 
to  torn  curvM  aa  railways.'  In  this  case,  a  rail- 
road plats  ma;  b«  made,  like  that  shown  in 
fi^re  4,  to  form  the  channel  for  the  wheel  on 
the  larger  or  outer  curve.  In  this  caac.  tlic 
groove  or  channel  is  not  to  be  equal  in  depth 
to  the  rim  or  projection  of  the  flsncl).  so  that 
the  Sanch  alone  bears  on  the  rail  on  tliis  outer 
side,  and  takes  the  whole  weight  of  the  toad, 
thus  freeing  the  tread  of  the  wheel  on  that  side 
from  the  face  of  the  plate,  for  the  distance 
necessary  to  turn  the  enrve;  for  a  full  exempli- 
fication of  which  plan,  I  rc^cr  to  said  letters 
patent  for  'tumine-  short  curves.'  Such  curves 
however,  will  rarely  if  ever  occur,  excepting  ii 
the  turning  of  the  comers  of  streets;  and  t 
this  particular  mode  I  make  no  claim  in  th 
present  patent.  When  the  wheels  arrive  at  the 
straight  part  of  the  track,  after  having 
npon  »  eiirred  part,  the  rails  ihown  in  figure 
3  are  used,  or  others  of  a  like  nature. 

"It  ia  to  be  understood  that  the  object  had 
in  view  in  varying;  the  form  of  the  rails  by 
chamfering,  as  in  figure  3,  or  by  omitting  the 
diamfer,  aa  in  figure  2,  ia  to  attain  the  same 
end,  namely,  the  running  with  little  friction  or 
dra^ng  around  curves  in  the  streets,  which  is 
attained,  on  the  ordinary  railroad  tracks  out 
of  dties,  by  allowing  tiie  cars  to  vibrate  from 
•Me  to  side,  so  that  the  varying  diameter  on 
M9*I  the  conical  parts  of  the  'treads  of  the 
wheels  may  cause  them  to  adapt  themselves  to 
curvatures  on  the  road.  The  narrow  channel 
used  by  me,  and  so  essential  in  cities,  does  not 
admit  of  this  lateral  vibration,  but.  by  the 
devices  above  described,  a  similar  result  Is  at- 
tained. 

■^n  most  eases  for  passing  along  streets,  and 
more  especially  when  the  iron  rails  are  imbed- 
ded in  rails  or  sills  of  stone,  I  prefer  so  to  con- 
struct the  said  iron  nils  as  that  the  wheels 
shall  run  alto;!ether  on  the  flanches.  In  this 
«aBe,  I  nse  iron  plates,  such  aa  are  represented 
in  figure  4.  These  plates  may  be  made  two 
inchu  and  three  quarters  wide  at  top,  and  three 
■nehea  at  the  bottom ;  the  channel  or  groove 
may  be  about  five  eighths  of  an  inch  in  depth, 
and  an  inch  and  a  quarter  wide  at  the  top,  and 
ftn  inch  at  the  bottom ;  the  corners,  at  the  bot- 
tom of  the  groove,  being  curved  bs  in  figures  2 
«nd  3.    The  thickness  below  the  bottom  of  the 
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9  or  channel  may  be  three  fourths  of 
the  plates  would  then  be  one  inch  and 
three  eighths  in  depth.  These  shallow  -chBnnplled 
plates  present  several  advaatages,  among  which 
are.  tlut  they  will  offer  less  resistance  than 
crthers  to  Uie  motion  of  the  cars ;  they  are  much 
l4:bter  than  others;  they  will  not  require  any 
cleaning  oat,  the  flanches  efTecting  this  per- 
feetly,  which  may  not  always  be  the  cose  in 
deeper  channels.  These  shallow  channels  may 
be  made  narrower  than  the  divpor  ones,  tlic 
flanches  being  much  thinner  at  their  outer  edges 
Umb  tbey  are  near  to  the  treads  of  the  wheels. 
Tbt  whMis  will,  undoubtedly,  be  as  safely 
IS  It.  ed. 
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guided  in  tbe  shallow  as  in  t*ie  deeper  channels, 
and  the  rails  will  be  equally  durable  with  those 
of  greater  weight.  When  rails  of  this  descrip- 
tion are  sunk  into  a  cliannel  in  a  rail  of  stone 
or  wood,  the  base  being  wider  than  their  upper 
aides,  the  pressure  of  sand  into  the  seams  on 
each  side  of  the  iron,  caused  by  the  running  at 
common  carriage  wheels  over  them,  will  effectu- 
ally confine  the  iron  plates  between  the  jambs 
of  the  stone  or  wood.  Figure  0  shows  a  rail 
plate  resBmbling  Hgure  4.  but  having  a  chan- 
nel the  whole  depth  of  the  fianch. 

"Should  it  be  preferred  to  use  the  ordinary 
flat  wrought-iron  rails,  they  may  be  laid  dou- 
ble, at  such  a  distance  apart  as  to  form  tbe 
proper  channel  for  the  flanch  between  them ;  f  f, 
figure  5,  are  sections  of  two  such  iron  plates, 
and  are  shown  as  used  at  D  on  the  track. 
Wrought  plates  may  also  be  formed  in  the  man- 
ner represented  in  figure  7.  This  plate  is  rolled 
so  as  to  have  a  channel,  a,  in  it,  which  may  be 
one  inch  and  a  quarter  wide  at  top,  one  inch 
at  bottom,  and  five  eighths  of  an  inch  deep. 
The  plate,  j;  g,  on  each  side  of  the  channel,  may 
be  two  inches  wide;  the  whole  plate  may  be  of 
uniform  thickness,  and  furnished  with  spike 
holes  alternately  on  each  side  of  the  channels; 
these  are  supposed  to  be  used  at  E  on  the  track. 
Where  'it  is  necessary  to  cross  a  water  [*33S 
gutter  in  the  street,  I  use  a  cast-iron  plate  or 
plates  to  cross  said  gutter,  tbe  fianch  channels 
being  in  such  plate  or  plates.  The  whole  sur- 
face between  the  channels  is  cast  rough,  to  pre- 
vent the  slipping  of  the  feet  of  horses.  The 
aforesaid  cast-iron  plate  is  l>rst  cast  in  one 
piece,  as  it  will  be  stronger  than  if  divided;  al- 
though of  the  same  thickness,  it  must,  of  course, 
be  of  a  width  sufficient  for  tbe  particular  gutter 
to  which  it  ia  to  be  applied,  and  it  should  he- 
strengthened  by  having  ribs  cast  on  its  lower 
side;  these  should  be  about  an  inch  and  a  quar- 
ter deep,  exclusive  of  the  thickness  of  the  plate. 
In  some  cases  I  cover  the  gutters  the  whole 
width  of  the  street  with  such  cast  iron  plates, 
and  extend  them  to  some  distance  beyond  the 
curbings.  I  thus  make  a  great  improvement  in 
streets  for  the  ordinary  purposes  of  travel. 
Such  a  plate  is  shown  in  figure  B,  a  a  being  the 
grooved  channels  cast  therein,  and  A  h  the  up- 

r  face  of  the  plate,  cast  rough  or  checkered. 

"Having  thus  fully  described  the  nature  of 
my  improvementa.  and  pointed  out  various 
nodes  in  which  the  same  may  be  carried  into 
■llect,  what  I  claim  as  constituting  ray  invcn- 
ion,  and  desire  to  secure  by  letters  patent,  is 
the  emploj-ment  of  plates  or  rails,  either  of  cast 
of  wrought  iron,  constructed  ond  operating 

•m  the  principle  or  in  the  manner  herein  de- 

ibpd;  having  narrow  grooves  on  each  side  of 
the  track  for  the  flanches  of  car  wheels  to  run 
in,  by  which  they  are  adapted  to  the  unoli- 
structed  passing  over  them  of  the  various  kinds 
'  mmon  carriages,  and  to  the  running  of  the 
Is  on  alight  curves  without  dragging.  I 
also  claim,  in  combination  with  such  grooved 

its  or  tracks,  the  employment  of  plates  of  cast 

in  for  the  covering  and  crossing  of  gutters, 
such  plates  being  constructed  as  described,  and 
having  the  necessary  llnnch  channels  cast  in 
them.  And  I  do  hereby  declare,  that  I  do  not 
intend  to  confine  myself  to  the  precise  forms  and 
dimensions  herein  given,  these  being  designed 
^ly  to  exemplify,  in  a  clear  manner,  the 
443 
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nature,  object,  and  mode  of  earrjing  into  effect        "I  lay  u.  Hat  nil,  whiob,  kownar,  maf  te 
of  my  said  invention.              James  Stimpson.  grooved,  if  preferred,  at  tlw  coinni<jinii»>ent  d 
"WitnesaeB^--J.  M.  Stimpaon,  the  curvature,  and  in  a  position  to  be  cmtrMl^ 
"S.  £.  Stimpson.  under  the  flanches  of  the  wheels  upon  tbe  outv 
"Whereas,  upon  the  petition  of  Jamea  Stimp-  track  of  the  circle,  so  that  no  other  part  of  tbe 
son    for    an    extension    of    the    within    pat-  wheels  which  run  npon  the  outer  circle  of  the 
ent,   granted   to   aojd    Stimpson    on    the   26th  track  rails  shall  touch  or  bear  upon  tbe  rails 
da;  of  August,  1831,  the  Board  of  CommisBion-  but  the  peripheries  of  the  flanchea,  th^  bear- 
era,  under  the  eighteenth  section  of  Act  of  Con-  ing  the  whole  weight  of  the  load  and  earrian, 
gress  approved  the  4tb  day  of  July,  1S36,  en-  while  the  opposite  wheels  which  run  upon  the 
titled  'An  Act  to  promote  the  progress  of  the  inner  track  of  the  circle,  are  to  be  mn  and 
useful    arts,    and     to     repeal     all     acts     and  bear  upon  their  treade  in  the  usual  way,  and 
334*]  'parts  of  acts  heretofore  made  for  that  their  nanches  run  freely  in  a  groove  or  dun' 
purpose,'  did,  on  the  Slst  day  of  August,  1845,  nel,   which   treads   are  ordinarily  about   thiM 
certify  that  said  patent  ought  to  be  extended:  inches  in  diameter  less  than  the  peripherfea  of 
Now,  therefore,  I,  Edmund  Burke,  Commiasion-  the  flanches.    Were  the  bearing  aurfaeea  of  Mm 
er  of  Patents,  by  virtue  of  the  power   vested  wheels  which  are  in  contact  with  the  raila  while 
in  me  by  said  eighteenth  section,  do  renew  and  thus    turning   the    curve    to   be   connected  bj 
extend  said  patent,  and  certify  that  the  same  straight   lines   from   every   point,   there   wonid 
is  hereby  extended  for  the  term  of  seven  years  thus  be  formed  thp  frustums  of  two  cone*  (if 
from  and  after  the  expiration  of  the  first  tenn,  there  be  four  wheels  and  two  axles  to  the  ear- 
viz.,  the  23d  day  of  August,  1846;  which  certi&-  riage) ,  or  if  but  one  axle  and  two  wheels,  tbca 
cate  of   the  said  Board  of  Commiasioners,   to-  but  one  cone;   which  frustums,  or  the  wbecla 
gether  with  this  certificate  of  the  Commission-  representing    their    extremities,    will,     it    ^m 
er  of  Patents,  having  been  duly  entered  of  rec-  wheels  are  thirty  inches  in  diameter,  and  are 
ord  in  the  patent  oEHce,  the  said  patent  now  has  coupled  about  three  feet  six  inches  apart,  tnni 
the  same  effect  in  law  aa  though  the  same  had  a  curve  of  about  sixty  feet  radius  of  the  inner 
been  originally  granted  for  the  term  of  twenty-  track  rail.    The  difference  in  diameter  betweea 
one  years.  the  flanches  and  trends  being  as  before  atata^ 
"In   testimony   whereof,  I   have   caused   tbe  and  the  tracks  of  the  usual  width,  the  wheeh 
seal  of  the  Patent  Office  to  be  here-  coupled  as  stated  would  turn  a  curve  of  ftaoHW 
[seal.]     unto  affixed,  this  2lat  day  of  August,  what  smaller  radius  if  the  axles  were  not  tm- 
184S.  Rned  to  tbe  carriage,  and   in  a  parallel  pari 
"Edmund  Burke.  tion  with  each  other;  but  this  being  generally 
"Commissioner  of  Patent*."  deemed  necessary,  the  wheels  run  upon  line*  of 
It  Is  admitted,  that,  for  the  invention  of  the  tangents,  and  those  upon  the  inner  tracks,  be- 
plaintiff   referred   to   in   the   above   mentioned  ing  as  wide  apart  in  the  coupling  as  the  tmtw 
specification  as  being  for  "turning  short  cor-  ones,  keep  constantly  inclining  the  cartjageont- 
ners,"  a  patent,  dated  23d  August,   I83I,  duly  wards,  and  thus  cause  tbe  carriage  to  tend  tB 
issued   to  him,  which,   for  defect  in  specifica-  run  upon  a  larger  circle  than  the  difference  in 
tion,   was   surrendered;   and   that   another,   in  diameter  of  the  treads  and  flanches  would  oth- 
place  of  it,  issued  to  him,  dated  the  2ath  of  erwise  give;  but  the  depth  of  the  fiaaches  aod 
September,  1835,  and  that  said  patent  was  duly  the  couplings  may  be  so  varied  as  to  turn  aaj 
extended  for  tbe  term  of  seven  years  from  the  other  radius  of  a  circle  desired.    What  I  clsim 
23d  of  August.  1846,  when  the  term  of  said  or-  as  my  invention  or  improvement  is  the  appli- 
iginal  patent  ended.  cation  of  the  flanches  ot  tbe  wheels  on  one  sidi 
It  is  admitted  that  the  invention  tor  "turn-  ot  railroad  carriages,  and  of  the  treads  of  tbi 
ing  short  comers,"  as  described  in  the  speciflca-  wheels  on  the  other  side,  to  turn  curves  upw 
tions  in  the  patent  ot  the  2flth  of  September,  railways,  particularly  such  as  turning  the  cor- 
1836,  was  as  follows,  to  wit:  ners  of  streets,  wharves,  Ac,  in  cities  and  *Im- 
Soecilication  where,  operating  upon  the  principle  herein  srt 
_.         .    ,   ,        .         ■  .          .1        .  i.            i  forth.  James  Sumpeoa. 
"The  schedule  referred  to  in  these  letters  l»t        "Witoesses-^omes  H.  Stimpson, 
ent,  and  making  part  ot  the  same,  containing                                ..q^^  g    Penniman. 
a  descript.on,  in  the  words  of  the  said  James        ...whereas,    upon    the    petition    of     (•«<• 
Stimpson  himself,  of  his  improvement  in  the  j^^^^  stimpion  for  an  extension  of  the  within 
mode  of  turning  short  curves  on   railroads  p„t^nt  granted  to  the  said  Stimpson  on  the  2M 
for  which  letters  patent  were  granted   dated  ^         j  %         ^    1831   ^^^^  Board  ^Commissi*- 
tbe  23d  day  of  August,   J831,  which    elters  „/u„der  the  eif-hteenth  section  of  Act  ot  Qm- 
patent  are  hereby  canceled  on  account  of  a               approved  the  4th  day  of  July,  1836.  e«- 
detective  specification.  fj^l^  .^^  ^^^  t^  promote  the  pro^  of  tb* 
"To  all  to  whom  these  presents  shall  coine:  useful  arts,  and  to  repeal  all  acts  and  parti  of 
"Be  it  known  that  1.  Jamps  Stimpson   of  the  ^j^  heretofore  made  tor  tliat  purpose,'  did.  on 
city   and   County   of    Baltimore   and    State   of  ^^^^  alst  dav  of  August.  1845.  certify  that  slid 
Maryland,   having  invented  a  new  and   useful        |p„t  ought  to  belxtended : 
improvcmont    in    the    mode    of    turnmg    short                     \hcrefore.    I,    Edmund  Burke,    Corn- 
curves  upon  railroads  ^''h/"^  ^°*f  ^7"';P;  ■  mis.ion^r  of  Patents,  bv  virtue  of  the  power 
imrticularly  tbose  round  the  corners  of  streets.                                   .„jj  „i^kt^.«.»,  o^t,-,»    j»  — 
vharves,  &c.,  and  that  the  followinp  is  a  full  ve-tod  in  me  by  said  cshteenth  ^w't'f"^.  ^o  "^ 
and  exact  description  of  rniid  invention  or  im-  "'"v  ""<!  '■^tend  ..aid   |>alent    and  wrtijrthat 
l.rovement  as  invents  or  improved  by  me.  viz.:  Hi<-  «'""•   '»   ''"■'"y  extended   for  the  turn  rf 
3-15"]      *"I    use    or    nppiv    the    common    pi--  "even  years   from  and  after  the  expiiwtiaa  of 
riplieries  ot  the  flanches  of  the  wheels  tor  the  ih.-  ni«f  leri..    — ..-l-   *!-»  •'•tA  A.,  »•  A— _t 
aforesaid  purpose  in  the  following  manner;  1845;    which 
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Commisflionen,  togetlier  nith  tlit«  e«rtificftte  of 
tlM  Commiasioner  of  PatenU,  hAving  been  duly 
«Dtered  of  record  tn  the  Patent  Office,  the  (aid 
patent  now  haa  the  latne  riTect  in  law  as  though 
the  aame  had  been  originalljr  granted  for  the 
term  of  tmn^-osc  yeara. 

la  teatinony  whereof,  I  havs  eatued  the  seal 
I   af  the  Patent  OfEce  to  be  hereunto 
'   affixed,  this  2lBt  day  of  August,  1S46. 
"Edmund  Burke, 

CommiBBJoner  of  Patento." 

It  is  further  admitted,  that,  before  and  since 
the  period  of  said  extenBinu  of  the  firat  above- 
mentioned  patent,  the  defeniiant,  a  corporation 
created  t^  the  General  Aaaembly  of  Maryland 
for  the  bueinesB  of,  and  eHKaged  in,  the  trans- 
portation of  passenger*  and  goods  by  railways 
belonging  to  it,  did,  upon  ite  railway,  and  as 
part  thereof,  in  the  ei^  of  Baltimore,  and  at 
the  comer  o(  two  streets,  to  be  turned  in  the 
eourae  of  eaid  transportation,  construct,  and 
has  ever  since  kept  up  and  used,  a  curve  fur- 
nished and  fitted  as  follows,  te  wit:  On  the 
inner  side  of  the  curve  is  placed  a  double  iron 
rail  caat  in  one  piece,  with  the  interval  between 
large  enough  to  allow  the  admission  of  tlie 
flanch  of  the  wheel,  the  rail  on  the  outer  side 
being  the  usnal  one  throughout  the  curve, 
without  difference  of  any  kind,  except  that  it 
it  etirved;  and  it  is  admitted  Uiat  the  passage 
of  the  cars  round  the  curve  is  throughout,  and 
always  has  been,  upon  the  treads  of  the 
wheels;  and  these  rails  were  intended  and  used 
for  the  purpose  of  enabling  the  cars  to  turn  the 
airrca   of   the   streete   above   mentioned. 

Upon  this  statement  of  facta,  it  is  submitted 
to  uie  court  to  determine  whether  the  defend- 
ant, under  a  just  construction  of  said  patent 
declared  upon,  has  been  guilty  of  any  violation 
thereof.  And  it  is  agreed,  that  if  the  court 
S37*]  eliall,  in  the  premises,  'be  of  opinion 
in  favor  of  the  plaintiff,  judgment  shall  there- 
upon be  rendered  for  the  plaintiff  for  the  dam- 
ages laid  in  the  declaration;  to  be  released  on 
payment  of  such  sun  as  shall  be  found  for 
actual  damages  by  a  jury,  to  be  impaneled  by 
consent  for  that  purpose,  subject  to  be  in- 
creased by  the  court,  according  to  the  act  of 
Congress  in  such  case  made  and  provided. 

The  court  to  render  an  absolute  judgment 
for  the  defendant  if  of  opinion  in  the  premises 
with  the  defendant;  and  either  party  having 
the  right  to  sue  out  a  writ  of  error  from  the 
judgment  of  the   court. 

It  is  further  agreed,  that  the  railway  above 
mentioned  used  by  the  defendant  is  not  sunk 
into  the  ground,  so  as  to  make  the  top  of  the 
rail  on  a  level  with  the  surface,  but  projects 
above  the  surface  the  height  of  the  rail;  and 
that  tha  court  shall  have  the  power  to  draw  all 
inferences  from  the  facts  heredn  steted  which 


Plaintiff*!   Attorney. 
J.  M.  Campbell, 

Defendant's  Attorney. 
The  caae  was  argued  by  Mr.  Bbyer  for  the 
nlaintifT  in  error,  and  by  Mr.  Campbell  for  the 
wfendant  in  error. 
Mr.  Mayer: 

B;  ralarring  to  the  defendant's  brief,  it  is 
perceiTed  that  the  right  of  this  court,  to  take 
■HaiiBiinn  of  this  cause  is  disputed.  It  is  true 
IS  Ii.«d. 


that  the  determination  of  the  suit  in  the  court 
below  was  upon  a  statement  of  facts,  and  under 
an  agreement  that  the  court  might  draw  infer- 
ences from  the  facte  as  a  jury  might.  The 
statement  was  for  the  purpose  of  bringing  to 
the  attention  of  the  court  what  the  invention  of 
the  plaintiff  was,  and  In  order  that  they  might 
compare  the  contrivance  of  the  defendant  with 
it.  The  very  agreement  provides  a  reserved 
right  of  review.  The  mere  circumstance,  then, 
that  the  court  were  to  draw  inferences  from  the 
facts  as  a  jury  might  do,  does  not  make  the 
judgment  below  irreversibly  final,  and  nullify 
the  agreement  for  assuring  to  either  party  the 
benefit  of  an  appellate  review. 

But  if  the  court  should  be  of  opinion  that  fay 
the  agreement  they  cannot  consider  tlie  case, 
they  will  not  therefore  affirm  the  judgment  be- 
low by  dismissing  it,  but  will  send  it  back  as 
in   a   case   of   mistrial. 

The  case  of  Prentice  v.  Zane,  8  Howard,  470, 
was  disposed  of  in  a  manner  not  meeting  the 
unanimous  approbation  of  this  court;  and  it 
will  not  be  followed  if  even  by  discrimination 
any  distinction  can  be  taken  between  this  or 
any  other  case  'and  that.  But  that  was  [*S38 
the  case  of  a  special  verdict,  in  which  the  jury 
found,  not  the  focts,  but  the  testimony,  and  the 
counsel,  not  willing  to  hazard  the  mistakes  of 
another  blundering  jury,  submitted  the  case 
upon  that  testimony  and  the  few  facte  which 
were  found;  and  this  court  thought  that  it 
would  convert  them  into  a  jury  to  require  them 
to  find  the  facts  from  testimony  presented  to 
them.  But  if  the  court  below  could  not  within 
its  powers  find  facte,  this  court  will  not  pre- 
sume that  it  did  so;  but,  on  the  contrary,  that 
it  did  not  do  so.  A  court  does,  however,  in  a 
metaphysical  sense,  in  every  case  make  infer- 
piifea  from  facts;  and  it  directs  a  jury  to  infer 
facts.  But  here  there  is  no  room  for  in- 
all   agreed. 

assumed  by  the  other 
in  DO  case  deal  infer- 
There  is  such  a  thing  as 
[;e,  which  assumes  all  the 
facts  asserted  on  the  other  side  to  be  true,  and 
the  court  infers  from  those  facts  as  a  jury 
would  do.  The  facte  are  all  admitted  by  the 
demurrer,  and  the  court  deals  with  those  facts. 
An  appellate  court  does  the  same.  The  facte 
must,  however,  be  admitted,  for  there  can  be 
no  such  thing  as  a  demurrer  to  evidence  where 
the  testimony  is  contradictory.  3  Pet.  3Q, 
f>6;  4  Cranch,  21S;  7  Crunch,  605;  II  Wheat. 
171,  320.  Now,  in  the  last  case  the  court 
decided  that  It  was  not  a  proper  case  tor  de- 
murrer. The  question  referred  to  the  court 
was  not  one  of  law.  but  of  fact;  that  is,  the 
facte  were  not  admitted  from  which  the  court 
were  to  make  proper  inferences,  but  they  were 
to  deduce  from  the  testimony  what  the  facts 
were.  It  is  not,  then,  strictly  true,  that,  in 
the  ilotnarcation  of  the  line  that  separates  the 
court  and  jury,  it  is  not  the  province  of  the 
court  to  deal  with  facte  inferentially.  And 
why  do  you  adopt  the  analogy  to  a  special  ver- 
dict rather  than  to  a  demurrer  to  evidence, 
when  you  come  to  assign  a  place  to  a  "case 
stated"  in  the  technical  vocabularyl  The  court 
must  look  to  the  facts  to  determine  whether 
the  invention  in  the  one  cose  is  the  invention  in 
the  other  case;  but  that  is  not  finding  factti. 
44ft 
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Tt  ]s  mere  construction,  which  the  judiciil 
mind  is  always  employed  in  making. 

As  to  the  merits.  Hfts  the  defendant  in- 
fringed OUT  patent?  Now,  what  is  the  princi- 
ple of  our  invention,  not  as  gathered  from  a 
single  expression  judged  by  a  meagre  and  ear- 
ping  criticism,  hut  aa  taken  from  the  whole 
context!  The  courts  say  that  you  are  to  look 
at  the  thing  to  be  done,  the  object  to  be  ac- 
complJBhed,  and  then  to  the  agency  by  which 
it  is  accomplished.  I  Sumner,  4S2.  The  op- 
erative principle  of  our  patent  is  the  groove, 
by  which  the  cars  are  kept  in  place,  and  it 
makes  no  difference  whether  you  run  them  up- 
339*]  on  the  flaneh  *or  upon  the  tread.  Now, 
the  defendant  claims  to  have  constructed  a 
railway  by  the  laying  of  two  pieces  of  rail  with 
an  interval  between  them,  which  answers  to 
our  groove.  And  reliance  is  placed  upon  the 
using  of  one  rail  only  for  a  groove,  the  other 
rail  being  flat.  This,  however,  only  gives  the 
defendant  a  less  beneficial  use  of  our  invention. 
It  is  but  a  mere  colorable  variance  from  the  ar- 
rangements of  the  invention,  whilst  the  prin- 
ciple, the  characteristic  merit,  is  adopted, 
whether  on  one  or  both  sides  of  the  railway, 
and  whether  the  wheel  shall  move  on  the  Manch 
or  the  tread.  The  case  from  3  Wash.  C.  C.  H. 
applies  with  force,  where  you  take  part  of  an 
invention,  or  accomplished  less  than  the  paten- 
tee proposes. 

Mr.  Mayer  cited  Z  Mason,  115;  4  Eng.  Com. 
Law  Rep.  357;  6  lb.  SI2  (4  B.  &  A.  550);  4 
Wash.  0.  C.  R.  68,  703;  2  Brock  298. 

Mr.  Campbell,  contra: 

The  first  question  is  whether  this  court  can 
exercise  jurisdiction  in  this  case.  Can  this 
court  go  out  of  its  province  as  a  court  of  law. 
and  deal  with  other  than  questions  of  law? 
The  court  below  had  the  power  to  find  other 
fncts  by  inference  than  those  stated,  and  can 
tliis  court,  in  the  absence  of  any  statement  by 
the  court  below  as  to  such  further  facts,  deter- 
mine what  additional  facts,  if  any,  were  or 
were  not  before  the  Circuit  Court!  The  counsel 
on  the  other  side  says  that  the  court  can  exam- 
ine questions  of  fact,  and  draw  inferences  from 
facts,  and  that  it  has  been  done  in  case  of  de- 
murrers to  evidence.  The  case  of  Prentice  v. 
Zane  may  stand,  however,  with  the  previous 
decisions.  In  demurrers  to  evidence,  the  only 
question  is  one  of  law  upon  the  facts  admitted. 
And  Judge  Buller  long  a^n  decided,  that  there 
was  no  difTerence  in  principle  between  a  de- 
murrer to  evidence  and  a  special  verdict.  In 
either  cnse  the  facts  are  found,  and  the  court 
is  called  upon  to  determine  the  law.  But  in 
this  case  the  court  is  to  determine  a  mere  ques- 
tion of  fact.  It  is  to  deduce,  from  a  compar- 
ison of  the  plaintifTs  claim  with  the  defendant's 
claim,  the  fact  whether  the  one  conllicta  with 
the  other.  This  case,  then,  presents  no  anal- 
ogy to  that  of  a  demurrer  to  evidence  where 
all   the  facts  are  admitted. 

As  to  the  merits.  The  reason  that  ordinary 
railway  tracks  are  an  obstruction  to  common 
traveling  carriages  is,  that  it  is  necessary  that 
the  rails  should  be  raised  above  the  surface  of 
the  ground,  because  railroad  wheels  are  con- 
jitructed  difTerently  from  ordinary  wheels  in 
having  two  circumferences  of  dilterent  diam- 
iters,  the  smaller  circumference  being  intended 
U>  rest  on  the  rail  (and  called  the  tread),  and 
44* 
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the  larger  circumference  'running  on  [*S49 
the  side  of  the  rail.  Now,  tbe  wtiols  dilTtr- 
ence  between  the  plaintiff's  invention  mnd  tbt 
common  railway  track  is,  that  the  ana  la  suiilc 
beneath  the  surface  of  the  ground,  and  th* 
other  not;  the  groove  in  his  case  answering  tin 
purpose  of  the  elevation  of  the  rails  in  the  ordi- 
nary railway.  Now,  he  does  not  clkim  th* 
groove  alone,  and  it  is  no  part  of  hia  Invention; 
but  tbe  combination  of  the  groove  with  tbe 
sunken  rails.  The  object  which  he  BccomplishM 
is,  the  advantage  of  the  present  form  of  rail- 
read  wheels  without  the  usual  obstruction  to 
common  vehicles. 

The  plaintifTs  invention  is  a  combination  of 
the  usual  rail  with  a  groove  on  each  side  of  the 
road  for  the  flancb  of  the  wheel  to  traTel  in, 
so  laid  as  not  to  rise  above  the  surface.  He 
has  patented  grooves  on  both  sides  of  the 
road  in  connection  with  the  sunken  rail.  He 
has  patented  grooves  in  combination,  and  not  a 
sin;;Ie  groove.  Now,  the  defendant  uses  a  rail 
with  one  groove  only,  that  is,  with  a  groove  i» 
one  side  of  the  road  only,  and  the  rails,  instead 
of  being  sunk  into  the  ground  even  with  the 
surface,  rise  above  the  surface  tbe  height  of  tbe 
rail.  The  defendant's  railway  does  not  pur- 
port to  do  away,  and  does  not  in  fact  do  awsy, 
the  obstruction  which  it  is  the  objeet  of  tbe 
plaintiff's  invention  to  remove.  The  combina- 
tion is  not  the  same,  and  the  result  is  dlffercat 
How,  then,  can  it  be  said  that  the  one  is  an  in- 
fringement  of   the  other! 

Now,  it  is  settled  in  the  case  of  Proa^  v. 
Ruggles,  16  Pet.  336,  that,  where  three  thingi 
are  patented  in  combination,  it  is  no  infringt- 
ment  to  use  two  of  them  in  combination  to  pto- 
duce  the  same  result. 

Mr.  Mayer,  in  conclusion: 

What  we  say  is,  that  tbe  using  of  one  groan 
is  a  mere  evasion,  a  mere  colorable  claim  to  io- 
vention.  If  the  only  object  of  our  inventioB 
was  the  mere  sinking  of  the  railway  in  order 
to  remove  an  obstacle  from  ordinary  vehiela, 
why,  we  should  have  patented  only  tjie  sinkinn 
of  tbe  railway.  But  it  is  not  so.  We  cliim 
the  sinking  of  the  road  in  connection  with  the 
grooves  for  the  reception  of  the  flanchea,  in 
order  to  accomplisli  the  safety  of  tbe  cars,  and 
their  being  kept  in  their  course,  especially  it 
turns  and  comers.  It  is  too  narrow  a  vie* 
which  is  taken  by  tbe  other  side,  to  consider 
the  sinking  of  tbe  rails  as  the  whole  of  the  in- 
vention, merely  because  it  describes  that  aa  one 
of  its  advanta[,'r9.  We  maintain,  that  Mr. 
Stimpson  has  patented  the  grooves,  because  h* 
could  not  effect  tbe  objects  of  street  travel  with- 
out grooves.  It  is  true,  he  describes  his  rail- 
way OS  peculiarly  advantageous  in  the  stmts 
of  towns  'and  cities:  still  he  does  not  ['341 
confine  it  to  that.  The  patent  provides  for  tbe 
turning  of  a  curve  or  corner,  and  this  is  s> 
much  a  part  of  the  claim  as  the  sinking  of  th* 
rail.  The  arrangement  by  which  this  is  at- 
tained, with  entire  safety  to  the  car  and  with- 
out impeding  the  speed,  is  singularly  beaotilul. 

But  it  is  xaid  that  this  is  a  combination,  aad 
if  any  of  the  parts  are  [eft  out,  the  combinatk* 
is  not  used.  There  is  no  claim  here  for  a  coo)- 
bination  as  such.  We  know  what  a  groove  isi 
and  what  a  flanch  is.  Now,  perhaps  tbs  effect, 
namely,  the  groove  operating  to  restrain  tat 
conline  the  flanch  and  thereby  secure  the  lafc- 
-  -  !•. 
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ty  of  the  car,  may  be  produced  oa  well  b;  one 
KTOOre  *■  two.  Still,  the  principle  of  the  thine 
»  the  Mine.  But  this  ib  not  a.  combination.  A 
combination  ie  the  union  of  distinct  mechan- 
ical principles,  not  a  mws  dnplicatlon  of  the 
same  principle.  The  caae  of  Prouty  v.  Ruggles 
was  that  01  a  plough.  The  whole  of  the  parti 
were  patented  a«  a  combination;  and  by  ao  do- 
inv  the  patentee  informed  the  world  that  any- 
thing abort  of  the  union  of  all  these  parta  ii  not 
his  invention.  The  jogging  part  of  the  plough 
was  conaidered  by  the  court  a  material  part  of 
the  plaintiff's  Invention.  And  the  defendant, 
having  arrived  at  the  same  result  without  the 
jogging,  had  not  taken  the  plaintiffs  combina- 
tion. But  suppose  there  had  been  three  log- 
gings inatead  of  one,  and  the  defendant  had 
taken  two.  would  not  that  have  been  an  in- 
fringement T  The  mere  quantum  of  effect, 
whether  greater  or  leas,  is  rot  the  point. 

In  regard  to  the  jurisdiction,  the  court  in  11 
Wheattm  says,  that,  when  the  facts  are  found, 
the  court  will  make  inferences  from  them  pre- 
cisely as  a  jury  would  do.  But  in  the  case  of 
Prentice  v.  Zane  the  facts  were  not  found.  The 
testimony  was  given,  and  the  court  was  left  to 
find  out  the  facts  from  the  testimony.  Now, 
here  you  have  all  the  facts.  You  have  the 
plaintifTs  claim,  the  sum,  aubatance,  and  giat 
of  his  invention.  You  Iiave  also  the  sum  and 
aubstance  of  that  which  we  consider  an  in- 
fringement. The  one  can  be  placed  beside  the 
other,  and  it  is  but  a  matter  of  simple  compari- 
Bon  to  determine  whether  the  one  is  identical 
with  the  other  in  any  of  its  material  parts. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  the  Circuit  Court  ot  the  United  States 
for  the  District  of  Maryland. 

The  plaintiff  in  error  instituted  in  the  Circuit 
Court  his  action  on  the  case  to  recover  of  the 
defendant  damages  tor  an  alleged  infringement 
of  a  patent  granted  to  the  plaintiff  on  Uie  23d 
of  August,  1831,  and  subsequently,  under  the 
S42*]  authority  of  'the  United  States,  re- 
newed and  extended  to  him  for  an  additional 
space  of  seven  years  from  the  expiration  of  the 
first  grant. 

On  the  trial  of  this  suit  upon  the  plea  of  not 
guilty,  the  parties  by  agreement  submitted  their 
cause  to  the  court  upon  a  case  stated.  The 
court,  on  the  case  thus  made  and  submitted, 

Sve  judgment  in  favor  of  the  defendant;  and 
teat  the  correctness  of  this  judgment  is  the 
ptirpose  of  the  investigation  now  bpfure  us. 

Tne  invention  or  improvement  claimed  by 
the  plaintiff  in  error,  and  by  him  alleged  to 
have  been  pirated  by  the  defendant,  is  thus  de- 
scribed in  the  schedule  and  specification  Sled 
with  and  made  a  part  of  the  letters  patent;  "A 
new  and  useful  improvement  in  the  mode  of 
forming  and  using  cast  or  wrought-iron  plates 
or  rails  for  railroad  carriage  wheels  to  run  up- 
on, mor«  especially  for  those  to  be  used  on  the 
streets  of  cities,  on  wharves,  and  elsewhere: 
and  I  do  hereby  declare  that  the  following  is  a 
fall  and  exact  description  of  my  said  inven- 
tions or  improveinents. 

'TFor  the  purpose  of  carrying  railroads 
through  tbo  streeta  of  towns  or  cities,  or  in  oth- 
iv  dtnations  where  drenmstances  may  render 
IS  It.  ed. 


it  desirable  that  the  whecla  of  ordinary  car- 
riages should  not  be  subjected  to  injury  or  ob- 
struction, I  so  construct  or  form  the  rails,  that 
the  Banches  of  the  wheels  of  railroad  cars  or 
cariagea  may  be  received  and  run  within  nar- 
row grooves  or  channels,  formed  in  or  by  said 
rails,  aaid  grooves  not  being  sufficiently  wide; 
to  admit  the  rima  of  the  wheels  of  gigs  or  other 
ordinary  carriages  having  wheels  of  the  nar- 
rowest kind." 

After  some  remarks  descriptive  of  the  ah  ape 
and  dimensions  of  the  plates  or  rails,  and  of  the 
grooves  to  be  uaed,  the  speciGcations  thus  pro- 
ceeds: "Should  it  be  preferred  to  use  the  or- 
dinary flat  wrought-iron  rails,  they  may  be  laid 
double,  at  such  distance  apart  as  to  form  the 
proper  channel  for  the  flanch  between  them. 
Wrought  plates  may  also  be  formed  in  the  man- 
ner represented  in  figure  7.  Thia  plnte  is  rolled 
ao  aa  to  have  a  channel  in  it,  which  may  be  one 
inch  and  a  quarter  wide  at  top,  one  inch  at 
bottom,  and  five  eighths  of  an  inch  deep. 
Where  it  is  necessary  to  cross  a  water  gutter  in 
the  street,  I  use  a  cast-iron  plate  or  plates  to 
cross  said  gutter,  the  flanch  channels  being  in 
such  plate  or  plates.  The  whole  surface  be- 
tween the  channels  is  cast  rough,  to  prevent  the 
slipping  of  the  feet  of  horses.  The  aforesaid 
cast-iron  plate  is  beat  cast  in  one  pifcir,  aa  it 
will  be  stronger  than  if  divided;  although  of 
the  same  thidcncas,  it  must  of  course  be  of  a 
width  sufficient  for  the  particular  gutter  ti> 
which  it  is  to  be  applied;  and  it  aliould  be 
strengthened  by  ribs  cast  on  the  lower  side.  In 
some  cases  *!  cover  the  gutters  the  [*343 
whole  width  of  the  street  witii  such  cast-iron 
plates,  and  extend  them  to  some  distance  be^ 
yond  the  curbings.  I  thus  make  a  great  im- 
provement in  streets  for  the  ordinary  purposes 
of  travel."  Such  being  substantially,  and  in- 
deed literally,  as  far  as  it  is  set  forth,  the  de- 
scriptive part  of  the  plaintiff's  specification,  his 
claim,  or  the  substance  and  effect  of  his  alleged 
invention  and  improvement,  is  given  in  these 
words:  "What  I  claim  as  constituting  my  in- 
vention, and  desire  to  secure  by  letters  patent, 
is  the  employment  of  plates  or  rails,  either  of 
cast  or  wrought  iron,  constructed  and  oper- 
ating upon  the  principal  or  in  the  manner  here- 
in described;  having  narrow  grooves  on  each 
aide  of  the  track  for  the  flanches  of  car  wheels 
to  run  in,  by  which  they  are  adapted  to  the  un- 
obstructed  passing  over  them  of  the  various 
kinds  of  common  carriages,  and  to  the  running 
of  the  wheels  on  slight  curves  without  dragging. 
I  also  claim,  in  combination  with  such  grooved 
rails  or  tracks,  the  employment  of  plates  of 
caat  iron  for  the  covering  and  crossing  of  cut- 
ters, such  plates  being  constructed  as  described 
and  having  the  necessary  flanch  cbannels  cast 

It  is  manifest  from  the  description  of  the 
plaintiff,  as  given  both  in  bis  specification  nnd 
claim,  that  the  improvement  he  alleges  to  have 
been  made  by  him,  whether  important  or  oth- 
erwise, consists  essentintly,  if  not  formally.  iTi 
a  combination.  His  grooves,  for  the  admission 
of  the  flanches  of  car  wheels,  whether  east  ir 
iron  plates  or  produced  by  the  juxtaposition  of 
two  Hat  iron  rails,  and  the  rails  themselves, 
were  all  of  them  long  previously  known,  and 
long  familiar  in  use;  and  it  was  by  an  applica- 
tion or  combination  of  these  familiar  means  or 
447 
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'Agents  that  he  wsb  to  accomplish  the  result  pro- 
jioaed,  namely,  the  unobatructcd  passage  of  car- 
I'iagea  over  railroad  trades  when  laid  in  Btrccts 
or  cities.  The  only  idea  or  design  in  the 
plaintiff's  dc:ieription  which  wears  the  sem' 
blaoce  of  originality,  is  that  of  sinking  or  de- 
pressing these  known  agimts  or  matprials  in 
combination,  to  a  level  with  the  surface  over 
which  the  passa^  of  ordinary  carriages  was  to 
take  place.  Still,  these  agents  or  materials 
were  the  same  well  known  grooves,  the  same 
:x.T  wheels  and  flanchea,  and  the  same  dat  rails, 
which  were  to  constitute  the  means  of  the 
plaintifTs  operations.  And  the  object  of  these 
aperations,  the  essential  improvement  clatuied, 
it  should  be  constantly  borne  in  mind,  is  the 
preventing  of  an  inequality  in  the  surface  of 
streets,  forming  an  obstruction  to  ordinary  car- 
riages, by  reducing  the  railroad  track  to  the 
same  plane  with  the  surface  of  the  streets 
themselves. 

The  acts  of  the  defendant  complained  of  as 
"being  an  infringement  of  the  plaintifT's  patent 
344*]  are  thus  set  out  in  the  case  *a<;rccd  by 
tlie  parties,  viz.;  'That,  before  and  since  the 
period  ot  said  extension  of  the  first  above-men- 
tioned patent,  the  defendant,  a  corporation  cre- 
ated by  the  General  Assembly  of  Maryland  for 
the  business  of,  and  engaged  in,  the  transporta- 
tion of  passengers  anu  goods  by  railways  be- 
longing to  it,  did,  upon  its  railway,  and  as  part 
thereof,  in  the  city  of  Baltimore,  and  at  the 
■comer  of  two  streets  to  be  turned  in  the  course 
«f  said  transportation,  construct,  and  has  ever 
since  kept  up  and  used,  a  curve  furnished  and 
fitted  as  follows,  to  wit:  On  the  inner  side  of 
the  curve  is  placed  a  double  iron  rail  cast  in  one 
piece  and  with  the  interval  between  Inrge 
-enough  to  allow  the  admission  of  the  fianch  ot 
the  wheel,  the  rail  on  the  outer  side  being  the 
usual  one  throughout  the  curve,  without  ditfer- 
■ence  ot  any  kind,  except  that  it  is  curved;  and 
it  is  admitted  that  the  passage  of  the  cars  round 
the  curve  is  throughout,  and  always  has  hern, 
upon  the  trends  of  the  wheels;  and  these  rails 
were  intended  and  used  for  the  purpose  of  en- 
abling the  ears  to  turn  the  curves  ot  the  streets 
al>ove  mentioned."  The  mechanism  thus  de- 
scribed as  used  by  the  defendant  is,  like  that 
-contained  in  the  specification  anne:ied  to  the 
patent  of  the  plaintilT,  evidently  a  combination. 
■or  an  application  of  means  or  agencies  previous- 
ly known.  If  that  mechanism  can  have  any 
originality,  it  must  be  in  the  modus  or 
pinn  of  that  api>licatian,  not  in  the  invention  of 
the  several  parts  of  the  mechanism. 

It  remains,  then,  by  a  comparison  of  these 
two  combinations,  to  ascirtain  whether  they 
are  the  same,  either  in  form,  or  in  the  manner 
-of  their  operation,  or  in  the  results  they  were 
■designed  to  accomplish. 

The  combination  claimed  by  the  plaintiff  as 
his  improvement  consists  of  the  use  of  grooves 
on  both  sides  of  the  railroad  track,  and  either 
cost  in  iron  plates,  or  made  by  the  parallel  po- 
sition of  double  lines  of  flat  rails,  in  which 
grooves  the  flanches  only  of  car  wheels  are  to 
run,  and  which  are  likewise  to  be  too  narrow 
to  admit  the  wheels  of  carriages  having  the 
most  slender  rims  or  felloes:  and  the  whole  of 
thii  combination  or  mechanism  is  to  be  de- 
pressed to  »  plane  exactly  corresponding  with 
that  of  the  street  in   which  it  may  be  intra- 
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duced;  Bfl,  without  this  arrangoneBt,  it  la  ob- 
vious that  the  unobstructed  passage  of  ordioaiy 

carriages  [the  great  object  in  view)  conid  never 
be  atlAined.  The  machinery  of  the  defendant, 
complained  of  as  an  infringement  of  the  plain- 
tiff's patent,  consists  of  a  double  flat  rail  of 
cast  iron  placed  on  the  inner  side  of  a  enrve  or 
corner  intended  to  he  passed,  and  an  ordinal; 
flat  rail  on  the  exterior  line  of  the  aame  cum 
to  be  passed;  and  the  whole  ot  this  madun- 
erv  is  constructed  on  the  same  plane  with 
'toe  general  track  of  the  road,  elevated  [*S4S 
to  whatever  point  that  track  may  he  raised,  and 
without  regard  to  the  convenience  of  ordinaiT 
carriages  making  transverse  passagea  throng 
the  streets ;  such  facilities  to  ordinarjr  cttrriagM 
being  no  part  of  the  end  proposed  by  the  de- 
fendant. Prom  this  comparison  of  the  combina- 
tions in  use  by  the  plaintiff  and  the  defendant 
respectively,  and  upon  a  just  construction  of  tha 
plaintifTs  patent,  the  court,  so  far  from  regard- 
ing them  as  identical,  either  in  mode,  tn  ds- 
sign,  or  in  result,  is  in  all  their  charactoit- 
tics  constrained  to  view  them  as  wholly  dis- 
similar, and  as  not  conflicting  with  each  othw. 
The  combination,  therefore,  used  bv  the  de- 
fendant, cannot  be  regarded  as  an  iniringancil 
of  the  plaintifTs  patent.  This  oonclusion  ii  ii 
strictest  accordance  with  the  ruling  of  the  lata 
Justice  Story  at  circuit  in  the  case  of  Proutyv. 


cited,  the  law  is  thus  propounded  tiy  the  Chief 
Justice:  "The  patent  is  for  a  OHnbinatiiM, 
and  the  improvement  consists  in  arranging  dif- 
ferent portions  of  the  plough,  and  combini^ 
them  together  in  the  manner  stated  in  tit 
Bpecifi cation,  for  the  purpose  of  producing  s 
certain  effect.  None  of  tne  parts  referred  to 
are  new,  and  none  are  claimed  aa  new;  Mr 
is  any  portion  of  the  combination  less  than  tki 
whole  claimed  as  new,  or  stated  to  produee  a^ 
given  result.  The  end  in  view  is  propoud  ta 
be  accomplished  by  the  union  of  all,  arranged 
and  combined  together  in  the  manner  descrilxd; 
and  this  combination,  composed  of  all  the  paib 
mentioned  in  the  specification,  and  arranged 
with  reference  to  each  other,  and  to  other  poiti 
of  the  plough  in  the  manner  therein  described, 
is  stated  to  be  the  improvement,  and  is  thi 
thing  patented.  The  use  of  any  two  of  then 
parts  only,  or  of  two  combined  with  a  third, 
which  is  substantially  different  in  fonn  or  it 
the  manner  of  its  arrangement  and  connectiM 
with  the  others,  is  therefore  not  the  thing  pat- 
ented. It  is  not  the  same  combination,  if  it 
substantially  ditlers  from  it  in  any  of  it*  parts.* 
The  same  doctrine  is  ruled  in  the  caae  of  Carver 
V.  Hyde,  lli  Peters.  613. 

A  preliminary  question  woa  raised  in  tha 
argument  of  this  cause,  which,  as  It  ia  eeo- 
nected  with  the  practice  in  this  court  and  fa 
the  courts  inferior  to  this,  and  has  an  impor 
tant  bearing  on  the  convenience  both  of  tha 
courts  and  the  bar.  Is  deserving  of  considva- 
tion.  The  question  alluded  to  is  this:  Wbethtf. 
as  this  case  is  not  brouglit  up  either  upon  ex- 
press or  speciric  exceptions  to  the  rulings  of  the 
Circuit  Court,  nor  upon  any  decision  of  that 
court  upon  a  spi^ial  verdict  found  by  the  jmy. 
but  comes  before  us  ujion  an  agreed  statemeit 
between  the  parties,  this  court  can  in  this  foi* 
take  cognizance  thereof.  *And  it  is  in-  [*S4f 
Howard  1*. 
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•latcd  for  the  defeodant  in  error,  that,  under 
such  cireutn stances,  the  writ  of  error  could  not 
be  progecuted.    The  objection  thuB  urged,  ia  not 

one  of  the  first  impression  in  this  court;  it  bus 
been  urged  upon,  and  considered  by  them  on 
s  former  occasion,  and  must  be  regarded  as 
having  been  put  to  rest. 

This  objeetion  to  the  Jurisdiction  of  the  ap- 
pellate court  upon  a  case  asreed  between  the 
parties  In  the  court  below,  had  its  origin,  no 
doubt,  in  the  practice  in  the  English  courts,  by 
which  we  are  told  that  the  appellate  tribunal 
will  not  take  eogniumce  of  siicn  a,  case,  as  it 
will  upon  one  siding  on  exceptions,  or  on  a 
special  verdict. 

This  refusal,  however,  so  to  take  cognizance, 
will,  upon  exatniDatlon,  he  found  to  grow  out 
of  the  peculiar  modes  of  proceeding  in  the  Eng- 
lish courts,  OS  is  shown  bf  Mr.  Justice  Black- 
atone  in  the  third  volume  of  his  commentaries, 
p.  377,  In  bis  chapter  on  the  trial  by  jun*,  in 
which  we  find  the  following  account  of  the 
proceedings  in  those  courts.  "Another  method," 
sajB  the  writer,  "of  findin"  a  species  of  special 
verdict  is,  when  the  jury  find  a  verdict  gener- 
ally for  the  plaintiff,  but  subject,  nevertheless, 
to  the  opinion  of  the  court  above,  on  a  spFcial 
case  stated  by  the  counsel  on  both  sides,  which 
r^ard  to  the  matter  of  law,  which  has  this  ad- 
vantage over  a  special  verdict,  that  it  ia  at- 
tended with  much  less  expense,  and  obtains  a 
speedier  decision;  the  poatea  being  stayed  in 
the  hands  of  the  officer  of  nisi  prius  till  the 
qncfltion  is  determined,  and  the  verdict  is  then 
entered  for  the  plaintiff  or  the  defendant,  as  tne 
case  nwf  happen.  But  as  nothing  appears  on 
ths  record  but  the  general  verdict,  the  parties 
are  precluded  hereby  from  the  benetlt  of  a  writ 
of  error.  If  dissatisfied  with  the  judgment  of 
the  eourt  or  judge  upon  the  point  of  law,  which 
makes  it  tt  tiling  to  be  wished,  that  a  method 
could  he  devised  of  either  lessening  the  expense 
of  special  verdicts,  or  else  of  entering  the  cause 
at  length  upon  the  poatea."  So,  too,  Mr. 
Stephen,   in  his   Treatise   on 

I  practice 

verdicts  subject  to  a  special  case,  remarks, 
"that  a  special  case  is  not  like  a  special  verdict 
«ntered  on  record,  and  consequently  a  writ  of 
error  cannot  be  brought  on  this  decision."  The 
objection  now  urged,  and  the  authorities  bear- 
ing upon  it,  were  pressed  on  the  attention  of 
tlus  oourt,  and  considered  by  them,  in  the  case 
<it  The  United  States  against  Gliason,  reported 
in  16  Peters,  291.  In  that  case  this  court  said: 
"It  is  manifest  that  the  reason  why,  according 
to  ths  practice  in  the  English  courts,  a  writ  of 
error  will  not  be  allowed  after  a  case  agreed,  is 
this,  and  this  only,  that  in  those  courts  the 
agreed  case  never  appears  upon,  or  is  made  a 
■47*]  part  of,  the  record,  'and  therefore  there 
is  no  ground  of  error  set  forth,  upon  which  an 
appellate  and  revisi^  tribunal  can  act.  In  the 
langoogn  of  Justice  Blackstone,  nothing  appears 
upon  Us  record  but  the  general  verdict,  where- 
by the  parties  are  precluded  from  the  benefit  of 
a  writ  nf  error."  This  court  goes  on  further  to 
remark,  tiiat,  "br  a  note  u>  p.  S2  of  Mr. 
Ste^ttea'a  Treatise,  it  is  said  to  have  been  en- 
acted  by  the  3d  and  4th  of  William  IV.,  ch. 
42,  that,  where  the  parties  on  issue  joined  can 
«gree  on  a  statement  of  facts,  they  may,  by 
order  of  a  Judge,  draw  vp  such  statement  in 
<■  I<.  «d. 


the  form  of  a  special  case  for  the  judgment  of 
the  court,  without  proceeding  to  trial.  By  the 
settled  practice  anterior  to  this  statutory  pro- 
vision, it  was  in  the  power  of  the  parties  to 
agree  upon  a  statement  of  the  case;  it  would 
seem  reasonable  and  probable,  therefore,  that 
the  power  given  to  the  judge  (as  an  exercise  of 
his  judicial  functions),  to  regulate  the  state- 
ment, was  designed  to  impart  a  greater  solem- 
nity and  permanency  to  the  preparation  of  the 
proceeding,  and  to  place  it  In  an  attitude  for 
the  action  of  some  revising  power.  But  should 
a  want  of  familiarity  with  the  details  of  Eng- 
lish practice  induce  the  hazard  of  misappre- 
hension of  its  rules,  or  of  the  reasons  in  which 
they  have  their  origin,  the  decisions  of  our  own 
courts,  and  the  long-established  practice  of  our 
own  country,  are  regarded  as  having  put  the 
point  under  consideration  entirely  at  rest."  The 
court  then,  after  adverting  to  several  decisions 
deemed  applicable  to  the  point,  came  to  the 
following  conclusion;  "This  court,  therefore, 
has  no  hesitancy  in  declaring  that  the  point  of 
practice  raised  by  the  defendnnt's  counsel  pre- 
sents no  objection  to  the  regularity  in  the  mode 
of  bringing  this  case  before  it."  Regarding  the 
above  conclusion  as  promotive  both  ol   Justice 
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.  and  upon  the  diaracter,  therefore,  of  the 
particular  cause  before  us,  as  disclosed  in  the 
ease  agreed  by  the  parties,  we  decide  that  the 
juclgment  of  the  Circuit  Court  be,  and  the  same 
is  hereby  affirmed. 

Order, 

This  eause  came  on  to  be  hearj  on  the  tran- 
script of  the  record  friim  the  Circuit  r-ourt  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 


"ISAAC  LANDES,  Plaintiff  in  Error,   t'848 
JOSHUA  B.  BRANT. 

MissonrI  land  titles — patent,  evidence  of  what 
— sale  on  execution  before  title  perfected- 
deed  not  recorded — adverse  poasession  gives 
valiclitj-  to  unrecorded  deed — lands  of  de- 
ceased debtor  in  Missouri  sold  on  eitecutiop 
under  judgment  against  executor. 

Where  the  commissioners  who  acted  under  the 
Act  of  Concreaa  pasBcd  on  the  .td  at  Mnrrh.  ISOT, 
tor  Xbe  Bdjiiatment  of  land  titles  In  Ml'^Hoiirl.  de- 
cliled  In  Favor  at  a  claim,  and  Ismipd  a  certldcote 
Bceordlngly,  this  deeialon  settled  two  points,  name 
It:  first,  that  the  claimant  was  the  proper  person 
[o  receive  the  certlOcate.  and  aecoad,  that  the  title 
BO  coDHroied  was  better  tban  any  other  Spaaliih 
title. 


LtloD  by  the  commissioner 


sheriff's  deed. 
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patent,  which  gave  a  iMcfect  leeat  title, 
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declared  that.  In  inch  cases,  the  title  should  enure 
to  the  benefit  of  the  asalgoee.  Upon  this  ground, 
also,    the    Eherllf's    deed   conveyed   a    Tslltl   title   In 

£  reference  to  ao  heir  or  devisee.  The  patent,  when 
isued,  conveyed,  by  virtue  ot  this  Inw,  the  legal 
titiD  to  the  iiersOD  who  held  the  equltab'>;  title. 
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ty  claiming  under  that  deed  and  the  devisees  of  the 
original  claimant;  nor  was  It  of  any  consequence 
■s  between  the  nartv  elaltnlng  under  that  deed 
■Dd  an  assignee  of  tbose  devisees,  provided  such 
assignee  had  notice  of  the  existence  of  the  deed 
from  the  aherllf.  And  an  open  and  notorious  poH 
aesslon  under  that  deed  was  a  circumstance  from 
which  tbe  Jury  might  presume  that  the  asilEiiee 
had  Dotlee,  not  only  of  the  fact  of  poasesslin,  bat 
ot  the  tlUe  under  which  It  was  held. 

So,  also,  where  the  lands  of  the  deceased  debtor 
(the  original  claimant)  were  afterwards  sold  under 
a  Judgment  against  his  eieculors  (conformablv  to 
the  laws  of  Missouri),  and  afterwards  acquired  by 
the  same  party  wbo  bad  purchased  under  tbe  Brst 
■berlfTa  aate,  a  refusal  or  the  court  below  to  In- 
struct tbe  Jury  that  this  sale  waa  void,  was  correct. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  Missouri. 
Isaac  Landea,  a  citizen  of  Kentucky,  brought 
au  action  of  ejectment  in  the  court  below,  at 
tbe  October  Term  of  1S45,  against  Joahua  B. 
Brant,  a  citizen  ot  Missouri,  to  recover  a  lot 
of  ground  in  the  cit;  of  St.  Louis.  Plea,  gen- 
eral   IBBUe. 

At  tbe  trial  of  the  cause,  the  plaintiff  gave  in 
evidence  the  following  patent: 

Patent  to  Glamorgan. 
"Tbe  United  States  of  America,  to  all  to  whom 
these  presents  shall  come,  greetinf;: 
"Know  ye,  that  there  has  been  deposited  in 
the  General  Land  Oflice  a  certificate  numbered 
one  thousand  one  hundred  and  ninety-three,  of 
the  recorder  of  land  titles  at  St.  I^uis,  Mis- 
84ft*]  Muri,  "wbereby  it  appears  that,  in  pur- 
■UROce  of  the  several  acts  of  Congress  for  the 
adjustment  of  titles  and  claims  to  lands.  Jac- 

Sues  Ciamorgan.  under  Gabriel  Dodicr,  was  con- 
rmed  in  his  claim  to  a  tract  of  land,  contain- 
ing thirty-four  acres  and  sixty-eight  hundredthR 
of  an  acre,  bounded  and  described  in  a  survey 
dated  October  4th,  1820,  a«  follows,  to  wit: 
beginning  at  a  atone,  the  northeast  comer  of 
•urvey  number  one  tliouaand  four  hundrpd  and 
seventy- three,  of  forty  arpents,  tor  Francis 
Bisaonet;  thenca  north  twenty-five  deprces  and 
forty-five  minutes  east,  two  chains  and  ninety- 
two  links,  to  an  old  stone  in  a  ravine  on  the 
east  aide  of  Third  Street,  which  stone,  lying 
flat  in  said  ravine,  was  rcinicrted  by  the  depu- 
tysurveyor,  and  from  which  stone  the  south- 
west corner  of  a  tbree-story  brick  bouse  (in 
block  number  siKty-six)  bears  north  eighty- 
seven  degrees  e.iat:  the  northwest  corner  of  a 
brick  house  (in  block  number  sixty-five,  Bar- 
beo'a  tavern )  bears  soiitli ;  the  northweat  corner 
of  a  stone  house  (in  block  number  twenty-six, 
Kph,  Town's  Missouri  hotel)  bears  north  sixty- 
nine  degrees  thirty  minutes  east;  and  a  b)aek 
450 


I  locust,  eight  inchea  ia  diameter,  bewa  north 
seventy-three  degrees  west,  distant  forty-one 
links;  thence  north  seventy-five  degree*  twen- 
ty minutea  west  at  eighty-three  chains  an  old 
stone;  at  one  hundred  chains  to  an  old  atone; 


which  a  white  oak,  four  inches  in  diameter, 
bears  north  twenty-four  degrees  welt,  distant 
sixteen  links;  a  white  oak,  three  inchea  in  di- 
ameter, bears  north  seventy-five  -degreea  east, 
distant  eleven  links;  and  a  red  oak,  five  inchea 
in  diameter,  bears  south  forty-two  degrecm  e«at, 
distant  twenty-two  links;  thence  south  twenty- 
five  d^^es  for^-five  minutea  west,  two  chain* 
and  ninety-seven  links,  to  a  stone,  the  north- 
west comer  of  survey  number  one  thousand  fonr 
hundred  and  seventy-three,  of  Francis  Bissonet; 
tlience  south  seventy-Sve  degrees,  twenty  mia- 
utes  east,  one  hundred  and  twenty  "*••  ■"*, 
to  the  place  of  beginning,  being  in  township 
forty-five  north  of  range  seven  east  of  the  fifth 
principal  meridian,  and  being  design*ted  aa 
survey  number  one  thousand  two  hundred  aad 
seventy-eight  in  the  State  of  Missouri.  Then 
is,  therefore,  granted  by  the  United  States  nnto 
the  said  Jacques  Glamorgan,  under  Gabriel 
Dodier,  and  to  bis  beirs,  the  tract  of  land  abort 
described.  To  have  and  to  hold  the  said  tract, 
with  the  appurtenances,  unto  the  said  Jac^tua 
Glamorgan,  under  Gabriel  Dodier,  and  to  hit 
heirs  and  assigns  forever. 

"In  testimony  whereof,  I,  James  E.  Polk, 
President  of  tbe  United  SU,tes,  have  eatued 
these  letters  to  be  made  patent,  and  the  sea'  ot 
the  General  Land  OQice  to  be  hereunto  a(Gid- 

•"Given  under  my  hand,  at  the  city   [*la« 

of  Washington,  the  18th  day  of  June. 

[L.  S-]     in  the  year  of  our  Lord  1S46,  and  ot 

the  independence  of  the  United  State) 

the  sixty-ninth. 

"By  the  President, 

"Jame*  E.  Polk, 
"By  J.  Knox  Walker,  Secretar;. 

"Recorded  Vol.  X.,  pages  30,  37,  38. 

"S.  H.  Laughlin, 
"Recorder  of  the  General  Land  Dflka." 

Also  an  extract  from  the  minutes  of  the  c«n< 
miasiotiers  to  decide  land  claims,  etc.,  and  a 
record  of  a  confinnation  to  Jacques  Ciamorgan, 
as  follows: 

"Wednesday.  November  13,  1811,  Board  met) 
present,  John  B.  C.  Lucas,  Clement  P.  Penmr, 
and  Frederic  Bates,  Commissioners.— Cer.  J2TH. 

"Jacques  Clnmorgan,  assignee  of  Esther,  innl- 
attress,  aSHif^nee  of  Joseph  Brazeau,  a**igM* 
of  Gabriel  Dodier,  claiming  one  by  40  arpents 


from  St.  Ange  and  Piernas,  T>.  G.,  dat«d  tU 
May,  1772;  a  transfer  from  Gabriel  Dodier 
and  Joseph  Brn/.eau  to  Esther,  dated  4th  No- 
vember, 1793 ;  from  Esther  to  claimant,  dated 
2d  September.  1794. 

"The  BiBird  prant  to  Jacques  Glamorgan  tottf 
arpents  of  land,  under  tbe  provisions  of  the 
second  section  of  the  act  of  Congress  entitled 
'An  Act  respecting  claims  to  land,'  and  paaaed 
:id  March,  1S07.  nnd  order  that  the  aame  b* 
surveyed  conformably  to  the  metes  and  bonndl 
contnined  in  the  report  of  a  surrey  inadt 
for  said  Dodier,  and  found  in  Livrs  Tnrica 
1*. 
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Mo.   2,   folio   IS.      Siirv«7   at   expense    of   the  Also  tlie  last  will  and  testament  of  Apollne 

United  Statet.  Clamorgan,  dated  the  11th  daj  of  April,  1S30, 

"Bomrd     adjonnied     till     to-morrow,     nine  and  admitted   to  probate  on  the  12th  da;  of 

o'eloek  A.  M.     John  B.  C.  Lucas,  Clement  B.  Maj,   1830,   wherein   she  devises  to  Louis  and 

Penroae,  Frederic  Bates.  Louisa,  and  such   other  children  as  might  be 

"Recorder^  OflSce,   St.  Louis,  Missouri,   De-  bom  to  her,  all  her  interest  and  estate  in  a  lot 

eonber   1st,   1848.     I   do   certify  the  above   to  one  hundred   and  twenty   feet  front   by   threo 

have  been  truly  transcribed  from  book  No.  5,  hundred  feet  in  depth  (conveyed  to  St.  Eutrope, 

of  the  ctunmisaioners'  minutes,  pages  398,  40C,  Cyprien  Martial,  and  the  testatrix,  by  Joseph 

and  407,  u  the  same  remains  of  record  in  this  Brazeau    for    Jacques    Glamorgan  ,    being    in 

oSee,                                      Lorcn  Spencer,  block  No.  25  in  the  city  of  St.  Louis;  likewise 

"V.  S.  Recorder  of  Land  Titles  'any  interest  or  estate  she  might  have  in  [*362 

in  the  State  of  Missouri."  any  otiier  lands  in  the  State  of  Missouri  to  her 

sioners'     CertiScate,     No.  children, 

1278.  The  plaintiff  also  save  in  evidenee  a  deed 

■Wo,    the    undersigned,    commissioners    for  bearing   date   the   28th   of   April,    184B,   from 

adjuaUng  the  titles  and  claims  to  land  in  the  l^^it   and   Henry  Glamorgan   to   the   plaintiff 

Territory    of    Louisiana,     have     decided     that  »"*  "oe  Fidelio  C.  Sharp,  conveying  all  the  in- 

Jacques    Glamorgan,    claiming    under    Gabriel  terest  (except  an  undivided  fourth)  which  they 

Dodier,  original  claimant,  is  entitled  to  a  pat-  ""ght  have  under  any  patent  (o  be  insueil  by 

ent  under  the  provisions  of  the  second  section  *"*  United  States  upon  the  certificate  of  con- 

of   the   act  of   Congress   entitled   'An   Act   re-  fi"nation  dated  November  13th,  1811,  to  Jac- 

■peeting  claims   to  land   in   the   territories   of  qu«*  Glamorgan, 

SSI']  Orleans  and  Louisiana,'  'passed  the  3d  ^Jt  was  admitted,  on  behalf  of  the  defendant, 
of  March,  1807,  for  forty  arpents  of  land,  sit-  *^"'''  '*  *''*  *™*  "*  *•"=  institution  of  this  suit, 
uate  In  the  District  of  St  Louis,  Little  Prairie,  •"«  ^»  ^^  possession  of  a  part  of  the  premises 
adjiwing  the  town  of  St.  Louis,  by  virtue  of  described  and  embraced  in  the  plaintiff's  dM- 
ten  ecnuMutiva  year*'  possession,  prior  to  the  la™tion,  to  wit,  a  lot  in  the  city  of  St.  I^ius, 
2(KI>  Deember,  1803,  and  order  that  the  same  fronting  one  hundred  and  eleven  feet  six  inches 
b»  anrveyed  conformably  to  the  metes  and  o°  Washington  Avenue  and  running  back  north 
bounds  eatablished  in  the  report  of  a  survey  °^^  hundred  and  fifty-two  feet  in  depth,  bound- 
made  for  said  Gabriel  Dodier,  and  found  in  ^  °°  tl"*  """t^'  ^7  Washington  Avenue,  and 
Livre  Tarrien,  No.  2,  folio  IB.  John  B.  C.  °°  *''•  ""^^^  ^J  Fourth  Street;  and  that  the 
Lueaa,  Clement  B.  Penrose,  Frederic  Bates.  **'<'  '"t  is  embraced  in  the  confirmation,  survey 

'Ttecorder's  Office,  St.  Louis,  24th  February,  '^"'^   patent   read   in  evidence  by  the  plaintiff, 

1847.    The  above  is  a  correct  copy  of  original  *'«'''«  F*''^  <»'   t*""*  ^""^  arpent  tract,  which 

eertiflcate  No,  1278,  on  file  in  this  office,  issued  *''='*  "  *x»""lrf  south  by  the  center  of  Wash- 

the  Board  of  United  States  Commissioners  'npo"  Avenue. 


. designated,  for  ascertaining  and  adjust-        ^^  '^s  proven,  on  the  part  of  the  plaintiff, 

the  titles  and  elaims  to  land  in  the  TerrI-    **'"''  '*■  "*■  reported  and  Relieved  by  the  near 


^_  

tory  of  Louisiana.  relatives  and  friends  of  St.  Eutrope  and  Maxi- 

Loren   Spencer,  "'"'  t""**  t"*'?  died  many  years  ago,  the  former 

-0.  a  Eecorder  of  I^nd  Titles  in  the  State  leaving  a  ««*.  but  no  children,  the  latter  hav- 

of  Missouri."  '"K  never  been  married,  and  both  having  died 

AIbo  a  eertifted  extract  from  the  registry  of    intp«tate. 

pfttent  certificates,  conUining  the  date    (Feb-  ^^"^^  Cyprien  Martial  died  in  the  year  1826 

nury  10th,   1846)   and  the  number    (1193)    of  <"■    l^^^-   ""<'    **•"'   AP"Iine   died   'i    3820    or 

the   certificate   issued   to   Glamorgan,   together  1830;   that  Apoline  left  four  children  at   her 

with  a  copy  of  survey  made  in  October,  1828.  death,  to  wit,  Louis,  Henty,  Louisa,  and  Cyp- 

The  plaintiff  also  gave  in  evidence  the  last  "«":  *•"'  Louisa  died  in  1833  or  1834,  being 

will  ud  tatament  of  Jacques  Glamorgan,  dated  t""™  ""1?  '^''en  or  eight  years  old ;  that  Louis, 

31st   October,   1814,   and   admitted   to   probate  Henry,   and   Cyprien,   her   remaining   children, 

on  the  7th  of  November,  1814,  in  which,  after  are  ypt  livmB;   that  Apoline  died  a  few  days 

the  payment  of  his  debts  and  the  distribution  after  the  birth  of  her  son  Cyprien;  that  Apoline 

of  160  piastres  to  the  poor,  be  devised  all  his  "*"  ''*^*''  ""arried,  and  her  children  were  ille- 

esUte   to    his   natural   children,    St.    Eutrope,  ptimate;   that  Gyprien,  Martial,  and  Apoline 

Apoline,  Cyprien  Martial,  and  Meximin,  to  be  ^^^^  mulattoes. 

divided  into  five  equal  parts,  of  which  Maximin  I*  ''as  admitted  on  the  part  of  plaintiff  and 

wu  to  have  two  parU  and  each  of  the  others  defendant,    that   Jticques    Glamorgan    died    be- 

MK  part.  tween  the  date  and  {irobate  of  his  will,  as  read 

A&o  the  last  will  and  testament  of  Cyprien  '"  evidence  by  the  plaintiff. 

Martial  Glamorgan,  dated  27th  February,  1827,  The  defendant  gave  m  evidence  a  transcript 

and  admitted  to  probate  on  the  27th  of  May  "'  *  record  of  the  General  Gourt  of  the  Ter- 

1827,  in  which  he  devises  two  lots  of  ground,  "^U   *>f  Louisiana,   in   the   case   of   Gregoire 

aituate  in  block  No.  26  in  the  city  of  St.  Louis,  Sarpy,  Executor  of  Antoine  Reihl,  v.  Jacques 

to   Hairy   Glamorgan,   second   natural    son   of  Glamorgan.     In  this  transcript  no  return  aji- 

hia  Batnrkl  sister,  Apoline  Glamorgan,  and  a  peared  upon  the  summons.     The  Judgment  was 

lot  ta  the  aame  block  to  Louis  and  Louisa,  in-  rendered  leth  Slay,  1808,  and  commenced  with 

fant  ehildren  of  said  Apoline,  jointly;  also  all  the   usual  form,  "And   now  at  this   day   come 

the  interest  or  estate  which  he  might  be  entitled  the  parties  aforesaid,  by  their  attorneys."  etc. 

to  in  any  lands  in  the  State  of  Missouri  to  bis  Kxecution  was  taken  out  and  levied  on  the  in- 

Hister  Apoline  and  her  children,  Louis,  Henry,  tercat   of  Glamorgan  in  a  certain   lot  of  land 

and  Leniak,  and  the  survivor  of  them.  one  arpent  front  by  forty  arpents  in  depth  (be- 

IS  ti.  «d.  <1&\ 
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SSS*]  ing  tliat  now  in  'controverBj),  and  the  [  trope  was  bom  in  April,  1790;  Apoliae  on  tlu 

Mme  was  Bold  at  public  auction  by  Jeremiah  7th  of  February,  1303;  Cypricn  Martial  nn  tba 

Connor,  the  sheriff,  to  Alexander  McX.iir,  and  |  lOth  of  June,  1803;  and  Kfaximin  id  the  b^io- 

a  sheriff's  dped  given  therefor,  bearing  date  the  I  ning  of   the  jear   1807. 

8th  day  of  July,  1808.  The  following  instructions  were  asked  for  }tj 

Also  a  transcript  of  the  record  of  the  Circuit  the  plaintiff; 
Court  of  St.  Louis  County,  in  the  case  of  Rufus  1.  That  the  legal  effect  of  the  patent  and 
Easton  v.  Jacques  Clamorsan's  Executors,  set-  conGnnation  read  in  eTidrnce  by  the  plaintiO 
ting  out  a  judgmpnt  against  the  defendants,  was  to  vest  the  legal  title  to  the  premiseathete- 
and  an  execution  thereon,  and  a  aitle  and  deed  in  mentioned  in  Jacques  Glamorgan,  the  pal- 
by  John  K.  Walker,  sheriff,  to  John  O'Fallon  entee,  if  living  at  the  date  of  the  patent,  and  il 
and  Jease  Q.  Lindell,  after  the  follouing  ad-  not  living,  then  in  his  heirs,  devisees,  or  •>- 
vertiscment ;  signees,  in  the  same  manner  aa  if  the  patent 
"Advertisement— SherilTa  Sale.  •"!<'  issued  in  the  lifetime  of  uld  Glamorgai. 

"By  virtue  of  a  writ  of  execution   issued  a    tl,.    „„■„,  *„  n,„  „„«„„.«.;,„  „^j  i. 

from'the  clerk's  om«  of  the  Circuit  Court  of  evL^W'tbrp.ainl?^.  Thf  I'^'f'Slle'^ti: 

St.  Ix.ui^  County,  and  to  me  directed,  in  favor  ^^^^  embraced  in  sad  confimation  was  h 

of  Rufus  Easton,  aganjst  Jacques  Clamorgan's  [f,^  g^ernment  of  the  UniUd  State..  «rf  thit 

executors   I  have  levied  upon   and  will  sell  for  ^^^  ^confirmation,   survey,  Md   patent   read  b 

owh  to  the  highest  bidder,  at  the  court-house  ^^^^^^^^  by  the  plaintiff  were  e&ectual  to  .«t 

Joor  m  St    Louis,  on  Thursday,  the  27th  day  t^c  legal  title  to  said  premises  in  Jaequei  Omt 

of  July  instant   between  the  hours  of  nine  and  „„  „^n  ^is  heirs,  devisees,  or  assigned    Gi«i 

five,  all  the  r.Bht,  title,  da.m,  interest,  .state  jK^hat   the   judgment   read   in^viden.,  I7 

wid  property,  that  was  of  sa.d  Clamorgaa  at  ^^e  defendant  in  favor  of  Gregdre  Sarpy.  ^ 

the  time  of  his  death,  m  and  to  a  piece  nr  parcel  ^^^^  „f  Antoine  Reihl,  to  thi  use  of  Mildna 

of  land,  containing  one  "pent  m  front  by  forty  ^^^  p„^^           j^^t  j„^„^,  Glamorgan,  w»i  null 

'T^  "■  depth    and  bounded  on  the  eastern  ^^j  ^^jj  '^^^  the  sai?  made  by  the  sheriff  ij 

end  by  a  fence  formerly  made   to  defend   the  ^^ne  of  the  execution  issued  thereon,  and  tli 

crops  of  the  inhabitants  of  St.  Louis  against  ^.^^   ,^^   ^^j^   .^eriff  to  Alexandar  McNaii, 

the  animals  or  beasts;  on  the  north  by  land  of  „^^  „,,„  „„„  ,„^  ^i^_    Refug^. 

Tayon  (Ptre)  ;  on  the  western  end  by  the  k,ng,  ^    ^j^^^  ^^^  ^^^  ^^^^  ^^^^^  Connor  to  Ai«i- 

dtmam  or  vacant  land;  and  on  the  south  by  the  ^„j„  McNair,  dat«d  8th  July,  1808.  and  ie*d 

highway    which    leads    to    the    village    of    St.  ;„  evidence  by  the  defendant,   is  void  tor  >in- 

Charles;  it  being  the  same  lot  of  forty  arpents  certainty,   ana   should   be 'disregarded   by  tk* 

acquired  by  said  Glamorgan  of  Gabriel  Dodier,  :^—     K^fuaed. 

^  deed  bearing  date  November  4th,  1703.    The  5.  That  the  deed  from  Sheriff  Connor  to  Aht 

boundaries,  ^  above  ^t  forth,  are  the  ewne  as  ^„^^^  McNair,  read  in  evidence  by  the  defend- 

given  in  said  deed      Sold^  to  satisfy  said  exe-  ^„t^  j,  ^jj  ^  ^^  t^e  plaintiff,  unless  he  had  m 

cution  and  costs.     St   I^uis   Ju  y  Ist^  1826.  tice  of  said  deed  at  the  date  of  the  deed  frw 

"John  K.  Walker,  Sheriff."  Lo^ja  ^^^  Heniy  Clamorgan  to  him.  m  read  ia 

To  the  admission  of  both  these  records  the  evidence  by   said   plaintiff.     Refused,  and  So. 

plaintiff  objected,  and,  upon  the  objection  being  6   (post,  p.  357)   given, 

overruled,  excepted.  6.  That  the  sale  made  by  John  K.   WalK«, 

Defendant  then  read  in  evidence  the  follow-  sheriff,  to  O'Fallon  and  Lindell,  on  27th  Jnlr. 

ing  documents  to  wit:   Ist.  A  deed  from  Alex-  182(1,  nnd  the  deed  made  in  pursuance  of  saij 

ander  McNair  and   wife  to  Jeremiah  Connor,  sale,  dated  10th  August,  1828,  as  read  in  eri- 

2d.  A  copy   made  by  the  Spanish   Lieutenant-  dence  by  defendant,  are   fraudulent  and  voi^ 

Governor    of   a    deed    from    Dodier    to    Ksther  Rejected. 

with  a  deed  from   Esther  to  William  C.  Carr  '7.  That  if,  at  the  date  of  the  levy  [•«! 

Indorsed   thereon;    and   .Id.  A   deed   from   Wil-  and  sale  by  Sheriff  Walker  to  O'Fallon  and  Lib- 

liani  C.  Carr  and  wife  to  Jeremiah  Connor,  also  dell,  the  premises  levied  upon,  or  a  considerable 

indor.icd  on   such  Spanish  copy.     4th.  A  deed  portion  thereof,  then  constituted  a  part  of  tht 

from  Jeremiah  Connor  to  George  F.  Strothcr.  city  of  St.  l.oiiis,  and  had  before  then  been  laid 

6th.  A  deed  from  George  F.  Strother  to  James  off  into  blocks  and  squares,  separated  bj  atreeti 

D.  Earl.    6th.  A  mortgage  from  James  D.  Earl  a^  alleys,  and  distinctly  marked  out  by  (toMS 

to  Sullivan  Blood.    7tli.  A  deed  of  release  from  set  up  at  the  comers,  or  other  visible  bounda- 

James  D.  Earl  to  Sullivan  Blood.    8th.  A  deed  ries,  and  if  some  of  said  lots  or  blocks  bad  before 

from  George  P.  Strother  and  wife  to  Thomas  then  been  sold  and  conveyed  by  Jeremiah  Cob- 

354")  H.  Benton  and  Thomas  Biddle,  in  'trust,  nor,  claiminR  to  he  the  proprietor  thereof,  aad 

etc.     0th.  A  deed  from  Thomas  H.  Benton  and  if  upon  the  said  lots  or  blocks,  so  sold,  build- 

Thomas  Biddle,  and  Luke  E.  Lawless  and  wife,  ings  and  other  improvements  had  before  tba 

to  Sullivan  Blood.     lOth.  A  deed  from  Sullivan  been  eri'cted.  then  the  said  levy  and  sole  wtic 

Blood  and  wife  to  the  defendant.  null  and  void.     Rejected. 

It  was  in  evidence  that  Jeremiah  Connor  had  S.  Tliat  if  the  premiics  levied  upon  by  Sbtf- 

inclosed  the  Dodier  lot  soon  after  the  change  iff  Walker,  by  virtue  of  the  execution  in  fa»or 

of  government.    That  Glamorgan  went  to  Mfx-  of  Riifiis   Eii-:|i>n.  .ind   sold  bv  said  eberiff  to 

icn    in    180U,   and   returned    in    1808   or    1809.  O'Fnllnn   and   l.indi-11   for   thifty-three  dollan. 

Tliere   were   also    in   evidence    UiTm    deeds   of  were  at  the  time  of  said  levy  and  sale  auHepti' 

emancipiition   from  Jacques  Glamorgan   to   his  ble  of  divi~iiin  without  injury  to  the  propertv. 

four   children.   St.   Kutropc.   Cvprien   Martial,  and  were  at  the  date  of  said  levy  and  sale  worth 

Apoline.  and  Msximin.  all  daled  Ifith  Septem-  five   thousand   dnlhirs   or  more,   then   the  M>d 

ber,  1800,  in  which  it  was  recilej  that  St.  Eu-  sate  ia  frawlulcnt  and  void  in  law.     Refwid. 
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t.  That  the  «ale  made  by  Sheriff  Walker  to 
OTlJlon  and  Lindell  is  Toid,  unless  the  said 
ibtriff  in  his  laT7  or  adTertisement,  or  in  the 
4m!  to  said  OTallon  and  Lindell,  described 
the  premises  sold  with  reasonable  certainty,  so 
tktt  th«  same  could  have  been  identified  by  the 
mi  description.    Given. 

10.  That  if  the  premiseE  in  controTersy  are 
aibriMd  by  the  confirmation  and  patent  read 
is  eridence  hy  the  plaintifT,  the  sale  and  con- 
wjuwe  from  SherilT  Connor  to  Alexander  Mc- 
Niir,  read  in  evidence  by  defendants,  were  not 
DpcnUve  to  convey  the  legal  title  to  said  Mc- 
Niir,  and  the  said  sale  and  conveyance  cannot 
prerail  as  against  the  patent  and  confirmation 
in  tbti  action. 

nil  instruction  aa  asked  for  is  refused,  for 
tie  mson  that  it  involves  confusion;  we  are 
of  opinion  that  the  legal  title  to  the  premises 
snbnctd  by  the  sheriff's  deed  was  in  tlie 
I'nitfd  States  until  the  patent  issued,  provided 
the  deed  covers  the  land  in  dispute ;  but  that 
Uu  imperfect  title  owned  by  Clamorj^an  did 
pan  by  the  sheriff's  deed  made  by  Connor  to 
UcNiir,  Sth  July,  180S;  and  that  neither  the 
art  of  confirmation  by  the  Board  of  Commis- 
noners  in  1811,  nor  the  issuance  of  the  patent 
in  IMS,  defeated  the  title  made  by  Sheriff  Con- 
ner in  1808 ;  and  so  the  jury  are  instructed. 

11.  That  the  deed  from  Gabriel  Dodier  to 
Ertber,  and  the  deed  from  Esther  to  William 
C  Carr,  and  the  deed  from  William  C.  Carr  to 
Jeremiah  Connor,  read  in  evidence  by  defend- 
ut,  did  not  at  the  date  of  the  said  laat-men- 
tionfd  deed  vest  in  the  said  Connor  any  title  to 
IS**]  the  premises  in  dispute  which  *can  pre- 
nil  in  this  action;  provided  the  same  premises 
liad  before  then  been  confirmed  to  Jacques 
Qimorgan,  and  have  since  been  patented  to 
knn  by  the  government  of  the  United  States. 

IB.  That  the  possession  by  the  defendant,  or 
tbose  under  whom  be  claims,  of  the  premisen 
in  controversy,  in  order  under  and  cireum- 
rtances  to  constitute  a  valid  bar  to  the  plain- 
liTi  recovery,  must  have  been  an  actual,  ad- 
nne,  and  uninterrupted  possession  for  the 
iptee  of  twenty  years  next  preceding  the  insti- 
totion  of  this  suit. 

This  instruction  is  given,  although  not  strict- 
ly IS  asked. 

13.  That  if,  at  the  dates  of  the  sale  and  con- 
»^nee  from  Sheriff  Connor  to  Alexander  Mc- 
Sui,  read  in  evidenee  by  defendant,  the  prem- 
ises conveyed  in  said  deed  were  susceptible  of 
a  description  by  which  the  same  might  have 
been  identified  with  reasonable  certainty,  and 
if  the  same  were  not  so  described  either  in  the 
levy  or  sheriff's  deed,  then  the  said  deed  is 
void,  ajid  vested  no  title  in  McXair. 

This  instruction  involves  one  matter  of  law, 
appertaining  to  the  decision  of  the  court  on  a 
Uttion  heretofore  made  to  reject  the  sheriff's 
died,  Knid  overruled;  and  therefore  the  instruc- 
tjon  ia  refused ;  but  the  jury  are  instructed  tliat 
it  la  their  duty  to  find  whether  the  land  de- 
scribed  in  the  sheriff's  deed  is  the  land  in  dis- 
pute in  this  action,  and  the  same  land  tliat  wa? 
emflmied  to  Jacques  Glamorgan;  and  if  the 
laad  in  dispuU  ta  not  the  same  land  conveve.l 
ty  tbe  ahenff'a  deed  and  confirmed  as  aforcsaiii. 
thtn  aaid  deed  cannot  furnish  a  defense  to  thi 
ddendtknt. 
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idence  by  defendant,  Jacques  Glamorgan 
owned  two  tracts  of  land,  each  of  them  con- 
taining one  arpent  in  front  by  forty  in  depth, 
both  situated  in  the  Little  Prairie  and  adjoin- 
ing the  then  town  of  St.  Louts,  then  the  deed 
from  Sheriff  Connor  to  Alexander  McNair,  read 
in  evidence  hy  defendant.  Is  void  for  uncer- 
tainty. 

This  instruction  is  refused,  because  there 
was  no  legal  evidence  given  to  the  jury,  ei'lier 
proving,  or  tending  to  prove,  that  on  the  Sth  of 
July,  1808,  Jacques  Glamorgan  was  the  owner 
ol  two  such  tracts  of  land. 

IG.  That  the  execution  in  favor  of  Rufus 
Easton  against  the  executors  of  Jacques  Cla- 
morgan,  dated  the  3d  day  of  April,  182S,  and 
read  in  evidence  by  the  defendant,  and  all  the 
proceedings  of  the  sheriff  under  and  by  virtue 
of  that  execution,  are  null  and  void.     Refused. 

10.  If  the  jury  find  from  the  evidence  that 
the  boundaries  described  in  the  deed  from  John 
K.  Walker,  sheriff,  to  John  •O'Fallon  [*S57 
and  Jesse  G.  Lindell,  given  in  evidence  by  the 
defendant,  were  not,  at  the  time  of  the  sale  by 
the  said  sheriff,  the  true  boundaries  of  the  tract 
of  one  by  forty  arpents  that  had  been  confirmed 
to  Jacques  Clamorgan,  as  mentioned  in  the  cer- 
tificate and  record  of  confirmation  given  in  ev- 
idence by  the  plaintiff,  and  that  the  same  has 
not  been  bounded  in  the  manner  stated  in  said 
Aevi  for  a  period  of  more  than  twenty  years, 
and  that  the  deed  referred  to  in  the  said  de- 
scription contained  in  said  sheriff's  deed,  as 
the  one  from  which  it  was  taken,  had  no  ex- 
istence in  fact,  then  the  said  description  is  in- 
Buflicient,  and  said  sherifTs  deed  from  Walker 
ia  void;  unless  the  jury  shall  find  from  the 
evidence,  that  the  said  tract  of  one  by  forty  ar- 
pents was  generally  known  in  the  community 
at  the  date  of  said  sale  by  the  description  given 
in  said  deed. 

This  instruction  is  refused,  and  the  jury  in- 
structed instead  thereof,  that  they  must  find 
the  land  in  dispute  was  covered  by  Sheriff 
Walker's  deed  to  O'Fallon  and  Lindell,  beCore 
that  deed  can  avail  the  defendant  as  an  out- 
standing title. 

17.  Tliat  the  deed  given  in  evidence  by  the 
defi'ndant,  from  Jeremiah  Connor,  sheriff,  to 
A1e.<Lander  McNair,  conveyed  no  title  to  said 
McNair  to  the  tract  of  one  by  forty  arpents 
mentioned  in  the  confirmation  of  the  Board  of 
Commissioners  of  date  November  13tb,  1811, 
given  in  evidence  by  the  plaintiff.     Refused. 

And  thereupon  the  court  gave  the  1st,  2d, 
Sth,  lUh,  and  12th  instructions,  and  refused  to 
give  the  remainder,  but  in  place  of  the  5tb, 
gave  the  following: 

9.  The  unregistered  deed  made  by  Sheriff 
Connor  to  McNair  on  the  Sth  of  July,  180S, 
was  valid,  as  between  Clamorgan,  the  execu- 
tion debtor,  and  McNair,  the  purchaser;  and 
pqually  so  as  against  the  devisees  of  Clamorgan, 
without  being  recorded.  But  it  was  not  valid 
Its  against  a  purchaser  of  the  same  premises 
from  Glamorgan's  devisees,  who  purchased  for 
a  valuable  consideration,  and  without  notice 
of  tlie  existence  of  the  deed  of  1808. 

The  deed  on  which   the   plaintiff  relies  wa* 

made  in  April,  1845.  and  if  the  plaintiff  then 

liad  actual  notice  of  the  deed  of  1808,  it  was 
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mlid  aba  as  to  him,  without  haTine  be^  re- 
corded. And  il  the  jury  find  that  tite  defend- 
ant Brant  was  in  the  open  and  notorious  pos- 
session and  occupation  of  the  premises  what 
the  deed  of  1S45  was  made,  and  had  been  so 
for  Tears  before  that  time,  continuously  hold- 
ing under  the  deed  of  1808,  then  this  is  evi- 
dence from  which,  eonneetwi  with  other  cir- 
cumstances, the  jury  may  find  that  the  plaintilT 
had  actual  notioe  of  the  existence  of  the  deed 
of  180S,  when  he  toolc  his  deed  in  184S.  And 
so  the  jury  are  instructed. 
SftS*]  'And  in  place  of  the  lOtta,  gave  tlie 
following: 

10.  This  instruction,  as  asked  for,  is  refused, 
for  the  reason  that  it  involves  confusion ;  we 
an  of  opinion  that  the  legal  title  to  the  prem- 
ises embraced  by  the  sheriff's  deed  was  in 
the  United  States  until  the  patent  issued,  pro- 
vided the  deed  covers  the  land  in  dispute ;  but 
that  the  imperfect  title  owned  by  Glamorgan 
did  pass  by  the  sheriff's  deed  made  by  Con- 
nor to  McNair,  eth  July,  1S08 ;  and  that  neither 
the  act  of  confirmation  by  the  Board  of  Com- 
missioners in  isn,  nor  the  issuance  of  the 
patent  in  1846,  defeated  the  title  made  by  Sher- 
iff Connor  in  1808,  and  so  the  jury  are  in- 
structed. 

And  in  place  of  the  13th,  gave  the  following: 
13.  This  instruction  involves  one  matter  of 
law  appertaining  to  the  decision  of  the  court, 
OB  •  motion  heretofore  made  to  reject  the 
sheriff's  deed,  and  overruled,  and  therefore  the 
instruction  is  refused;  but  the  juiy  are  in- 
structed that  it  is  their  duty  to  find  whether 
the  land  described  in  the  sherifTs  deed  is  the 
and  in  dispute  in  this  action,  and  the  same  land 
that  was  confirmed  to  Jacques  Glamorgan ;  and 
if  the  land  in  dispute  is  not  the  same  land  con- 
veyed by  the  sheriff's  deed,  and  confirmed  as 
aforesaid,  then  said  deed  cannot  furnish  a  de- 
fense to  this  defendant. 

And  in  place  of  the  16th,  gave  the  follow- 
ing: 

IS.  This  instruction  is  refused,  and  the  jury 
instructed  instead  thereof,  that  they  must  Hod 
the  land  in  dispute  wns  covered  by  Sheriff 
Walker's  deed  to  O'Pallon  and  Lindell,  and  be- 
fore that  deed  can  avail  the  defendant  as  an 
outstanding  title- 
To  the  refusal  of  which  several  instructions 
as  asked  for.  the  plaintiff  at  the  time  excepted. 
The  defendant  then  moved  the  court  for  the 
following  instructions: 

1.  If  the  jury  find  from  the  evidence  that 
the  tract  of  land  sold  and  conveyed  by  Jere- 
miah Connor,  sheriff,  to  Alexander  McNair,  In 
1806,  as  the  property  of  Jacques  Glamorgan,  Is 
the  same  tract  of  land  which  was  claimed  by 
said  Glamorgan  before  the  Board  of  Commis- 
sioners, and  confirmed  to  him,  then  the  con- 
firmation to  said  Glamorgan  inures  to  said 
Alexander  McNair  and  those  claiming  under 
him.     Given. 

2.  If  the  juiy  find  from  the  evidence  that 
the  lot  in  dispute  is  embraced  in  the  tract  of 
land  sold  and  conveyed  by  John  K.  Walker, 
sheriff,  to  Jesse  O.  Lindell  and  John  O'Fallon, 
in  1328,  by  virtue  of  the  judgment  and  execu- 
tion in  favor  of  Kufus  Easton  against  the  exec- 
utors of  Jacques  Glamorgan,  then  the  plaintiff 
is  not  entitled  to  recover.    Given, 

3-  If  the  jut7  find  from  tlie  evidence  that 
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prior  to  the  commencement  of  this  suit,  i. 

since  ApoHns  Glamorgan  and  C^prien  Martial 
Glamorgan,  under  whom  the  plaintiff  claims, 
arrived  at  the  age  of  twenty-one  years,  that 
such  possession  was  under  a  claim  of  title  ad- 
verse to  the  plaintiff  and  those  under  whom  he 
claims  then  the  issue  ought  to  be  found  for  the 
defendant.     Given. 

To  the  giving  of  which  the  plaintiff  objected, 
but  the  court  overruled  the  objection,  and  gave 
each  of  said  instructions,  to  which  the  plaintiff 
excepted  at  the  time. 

Verdict  for  plaintiff  and  judgment  thereon, 
upon  which  this  writ  of  error  was  sued  out- 

The  cause  was  argued  by  Mr.  Bradley  for  the 
plaintiff  in  error.  Mid  by  Hr.  Gamble  for  the 
defendant  in  error. 

Mr.  Bradley,  for  the  plaintiff  in  error: 

!F1rst  Point-  The  legal  title  being  clearly 
in  the  plaintiff,  the  first  question  arises  under 
the  tenth  instruction,  in  which  it  is  submitted 

lat.  An  exception  was  reserved  to  the  ad- 
missibility of  this  deed  in  evidence;  becauaathe 
record  of  the  cause  is  either  imperfect,  or,  if 
perfect,  it  shows  the  judgment  is  void. 

It  is  not  an  erroneous  judgment.  There 
could  be  no  jurisdiction  without  an  appear- 
ance. The  recital  in  the  judgment,  "And  now 
at  this  day  come  the  parties  aforesaid,  by  their 
attorney,"  etc.,  is  simply  surplusage-  That 
could  not  give  life  to  a  void  act.  There  was  no 
service  of  process,  no  plea  filed,  no  appearance 
in  person  or  by  attorney,  no  issue,  no  evidence. 
Smith  V-  Ross,  7  Miss.  463;  HoUingsworth  v. 
Barbour  et  al.  4  Peters,  466,  472;  Anderson  v. 
Miller,  4  Blackf.  417;  Shaefer  v.  Gates,  2  B. 
Monroe,  453;  Englehead  v.  Sutton,  7  How,  Miss. 
96. 

If  the  judgment  is  void,  it  may  be  objected 
to  in  a  collateral  proceeding.  Gamphell  t. 
Brown,  8  How.  Miss,  230. 

It  was  not  a  judgment  by  confession,  nor 
want  of  a  plea. 

Again,  there  is  evidence  to  show  that  Jacques 
Glamorgan  was  not  at  St-  Louis  at  the  time  the 
writ  issued,  or  between  that  time  and  the  time 
at  which  the  judgment  purports  to  have  be«i 
entered.  lie  left  there  in  1806,  and  returned 
in  the  winter  of  1808,  or  spring  of  1809.  The 
writ  issued  Bth  April,  IS08;  judgment,  16tb 
May,  1808;  execution,  6th  June,  sale,  8th  July, 
1808. 

2d.  If  the  judgment  was  valid,  yet  the  deed 
was  inoperative  and  void  as  to  subsequent  bona 
hde  creditors  and  purchaaers,  'without  ['se* 
actual  notice,  if  it  was  not  recorded  within  the 
time  prescribed  by  law.  This  is  admitted  in ' 
the  instruction.  Where  there  is  no  recoiil, 
there  must  be  actual  notice.  1  Territorial 
Laws,  Edwards'  Comp.  p.  47,  sec.  8;  Froth- 
ingham  v.  Stocker,  11  Mo.  R.  3. 

3d-  But  the  court  below  says  further,  if  th* 
jury  find  the  defendant  Brant  was  in  open  and 
notorious  possession  and  occupation  of  the 
premises,  etc-,  "then  this  is  evidence  from 
which,  connected  with  other  circumstances,  the 
jury  may  find  the  plaintiff  had  actual  notice." 

It  is  submitted  that  there  is  error  in  this  last 

clause  of  the   instruction.     Undoubtedly  there 
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■i^  be  other  clrcumBt&ncea  which,  taken  in 
eoBnMtion  with  the  poaseseion,  ivauld  juatif; 
nth  flnding,  but  it  wms  an  abstract  propoai- 
tkn  auinentlj  to  miilead  the  JU17. 

Second  Point.  In  the  plaintiff's  Sfth  and 
Mendant'e  first  inHtructiona,  there  is  error. 

lit.  The  propoaitioD  there  ia,  that  the  im- 
pofeet  title  held  b;  Glamorgan  before  the  con- 
bmation  w^  transferred  bj  the  sherifT's  deed 
to  HeNair,  and  the  subsequent  confirmation 
ind  patent  to  Glamorgan  enured  to  the  benefit 
of  McNair. 

1.  If  the  imperfect  title  passed  bj  that  deed, 
the  purchaser  could  and  ought  to  have  per- 
fKt«d  it  before  the  CommisBiooers.  12  Peters, 
454,  458. 

!.  It  was  property.  Soulard  et  at.  v.  United 
States.  4  Peters,  611. 

3.  The  decision  of  the  commissioners,  con- 
finnieg  the  claim,  is  conclusive  as  to  all 
partial  having  antecedent  rights.  United  States 
r,  Percheman,  7  Peters,  88;  Strother  v.  Lucas, 
II  Peters,  458 ;  Chouteau  v.  Eckhart,  2  Howard, 
3S7;  United  SUtes  v.  King,  3  Howard,  78T; 
Hickey  r.  Stewart,  3  Howard,  75B,  760;  New- 
maa  v.  Lawless,  6  Mo.  R.  290;  Mackay  t. 
Dillon,  7  Uo.  R.  13. 

i.  liie  deed  is  as  to  Clamorgan  in  invitum. 
It  is  without  covenant  of  any  kind,  and  but  a 
Nnvenuiee,  against  his  will,  of  such  title  as  he 
then  had.     He  was  not  bound  to  perfect  ft. 

S.  A  deed  operates  by  relation,  or  inures  to 
the  benefit  of  another,  only  where  he  who  re- 
eeins  the  deed  has  led  the  other  into  an  inter- 
tet  in  the  proper^,  and  to  avoid  injury  to  that 
interest  from  events  happening  between  the 
creation  of  that  interest  and  the  execution  of 
tlie  deed,  or  the  first  and  second  delivery  of  the 
deed.  4  Kent's  Com.  454,  455;  4  Johns.  230; 
15  Johns.  316;   1  Cow.  613. 

S.  If  HcNair  bad,  under  the  sheriff's  deed, 
u  imperfect  title,  and  was  bound  to  have  per- 
fected it,  and  Clamorgan  was  under  no  obliga- 
tioD  to  have  it  confirmed,  and  afterwards  pro- 
ttl*]  cured  *a  confirmation  to  himself  in  his 
individual  right,  it  vested  in  bim  the  legal 
title  and  equitable  interest,  paramount  to  any 
fntemediate  equities  created  against  his  will. 
But  2d.   The   court   refused   to   instruct  the 

Cy  that  the  deed  from  the  sherifT  was  void 
nncertain^  in  the  description  of  the  prop- 
erty. It  is  a  sale  under  execution.  Hart  v. 
Reetor,  7  Mo.  E.  634,  and  cases  there  cited; 
Evans  r.  Ashley.  8  Mo.  R.  177;  1  J.  J.  Mar- 
Aall,  33.     See  the  cases   cited. 

Third  Point.  The  plaintiff's  ninth  and  de- 
tsndant's  aecond  instructions  relate  to  the  sec- 
end  record,  judgment,  execution,  and  sherifT's 
Mle.  The  plaintiff  submits  there  is  error  in 
tluM  instructions,  as  also  in  the  refusal  to  give 
the  instructions  refused.  An  exception  was 
reserved  to  this  deed. 

ItL  It  was  a  suit  and  judgment  against  an 
oueotor,  "and  that  he  have  bis  execution  ' 
against  the  goods  and  chattels,  lands  and  tenc- 
Mita,  which  were  of  said  Jacques  Glamorgan," 
ete. 

The  execution  follows  the  ju(i;;ment. 

Although  the  judgment  may  be  simply  erro- 
Mous,  and  therefore  not  now  to  be  ealled  in 
qMtion,  it  cannot  justify  the  execution.  Tlie 
leviaed  Code  of  Missouri,  1825  p  112  sees. 
41,  M.  pro»ido«  for  tbe  classifleation  of  debts, 
IS  lb  ad. 


and,  p.  663,  for  the  classification  or  marshal- 
ing of  the  assets. 

The  personal  estate  should  have  been  first 
subjected.  Gantly's  Lessee  v.  Ewing,  3  How- 
ard. 707;   1  Blackf.  210. 

2d.  If  the  execution  was  properly  issued,  tbe 
deed  did  not  describe  the  property  with  rea 
sonable  certainty.  No  deed  from  Gabriel  Dod- 
ier  to  Clamorgan  is  shown  to  help  out  the  de- 
fective description,  nor  was  there  in  fact  any 
such  deed.  See  cases  above.  Besides,  the  land 
had  then  been  laid  off.  divided  into  blocks 
and  squares,  and  lots,  and  streets  and  alleys, 
and  tbe  description  was  wholly  delusive. 

3d.  The  croperty  sold  for  $33  to  satisfy 
?27.88,  leaving  a  surplus  of  ?5.I2.  The  prop- 
erty was  worth  810,000,  if  free  from  incum- 
brance. It  was  capable  of  division,  and  was, 
in  fact,  divided.  It  was  evidently  taken  in  con- 
nection with  tbe  previous  sale  under  another  ex- 
ecution, intended  to  get  up  all  tbe  interests  of 
all  Clamorf^an's  heirs  in  all  bis  property  within 
the  jurisdiction  of  the  court.  Taking  all  the 
circumstances  together,  it  was  strong  evidence 
of  fraud,  and  ought  to  have  been  left  to  tbe 
jury  on  that  ground.  Tieman  v.  Wilson,  6 
Johns.  Ch.  417:  4  Cratinb,  40.1:  18  Johns.  R. 
302;   8  Wend.  522;   3  Black.  376. 

Fourth  Point.  Tbe  instruction  granted  by 
tbe  court,  as  to  adverse  possession,  left  to  tbe 
jur^  a  mixed  question  of  law  and  fact.  The 
plaintiff  submits  that  it  is   erroneous. 

*lat.  Because  it  submitted  to  the  ['302 
jury  to  find  whether  tbe  posseosion  was  adveroa, 
without  qualification. 

The  defendant  claimed  under  the  two  sher- 
iff's deeds.  If  those  deeds  were  void,  no  length 
of  time  would  create  an  adverse  posseaslon. 

A  sherifl's  deed  which  is  void  for  want  of 
jurisdiction  in  the  court  under  whose  judg- 
ment the  sale  took  place,  is  not  such  a  convey- 
ance as  that  a  possession  under  it  will  be  pro- 
tected by  the  statute  of  limitations.  Walker  v. 
Turner.  9  Wheat.  641-651;  Powell's  Lessee  T. 
Harman.  2  Peters,  241;  Hoskins  v.  Uelm,  4 
Litt.  310;  Brooks  v.  Marbury,  11  Wheat.  DO; 
Q   Johns.   167;    1   Johns.   157. 

2d.  The  deed  from  Sheriff  Walker  to  OTa]. 
Ion  and  Lindell  is  within  twenty  years  of  the 
bringing  of  the  suit.  By  claiming  under  that 
deed,  the  defendant  is  estopped  to  deny  that 
the  title  was  then  in  the  heirs  of  Clamorgan. 
14  Johns.  225,  and  note. 

The  court  had  previously  ruled  these  deeds 
to  be  good.  If  they  were  void,  no  adverse  pos. 
session  could  arise.  Yet  the  whole  question 
of  adverse  possession  was  left  to  the  jury. 

Adverse  poftsi'ssJon  is  a  lejial  idea,  admits  of 
a  legal  definition,  of  legal  distinctions,  and  is 
therefore  correctly  laid  clown  to  be  a  question 
of  law.  Bradstcad  v.  Huntington,  6  Peters, 
402,  438. 

The  judge  did  not  define  tbe  legal  proper, 
ties  necessary  to  constitute  an  adverse  pnases- 
sioD,  and  the  facts  stated  in  nis  instruction  do 
not  of  themselves  constitute  such  adverse  pos. 

3il.  The  statute  of  limitations  of  Miiisouri 
cannot  avail  tbe  defendant. 

1.  The   deed   of   10th   August,   1826,   admits 

the  title  of  plaintiff's  ancestor,  and  there  is  no 

proof  of  actual  adverse  poaaession  for  twenty 
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j-eure   before,   and   continuously   down  to  suit 

lirought. 

2.  Louis  and  Henry  Clamorgan,  under  whom 
the  plaintifT  claims,  are  within  the  saving  of 
the   statute   of    1818.      Territorial   Laws,   598. 

Finally.  The  plaintiff  maintains,  that,  al- 
though there  may  have  been  an  equitable  title 
in  the  defendant,  and  under  the  statutes  of 
Missouri  an  action  of  ejectment  may  be  main- 
tained on  an  equitable  title  in  that  State,  yet 
such  title  cannot  prevail  against  the  legal  title. 
It  is  conceded  that  the  legal  title  is  in  the 
plaintifT,  and  it  is  insisted  by  defendant  that  it 
IS  held  in  trust  for  him.  This  is  an  implied 
trust.  If  it  exists  at  all,  it  arises  from  some 
wrongful  act  of  the  plaintiff,  or  those  under 
whom  he  claims.  But  it  is  begging  the  ques- 
3B3*]  tion  to  say  the  'act  was  wrongful,  and 
must  inure  to  the  benefit  ot  defendant.  It  was 
the  object  of  the  commission  to  settle  the 
rights  of  conflicting  claimants.  It  was  entire- 
ly within  the  power  of  McNair  or  Connor  to 
have  brought  this  question  before  them.  The 
transactions  were  then  fresh,  and  no  difficulty 
would  have  occurred  in  adjusting  any  contro- 
versy between  them.  On  these  grounds,  ef- 
fect is  given  to  the  conHrmation  to  pass  the 
legal  title.  A  conclusive  effect  is  necessarily 
given  to  such  confirmation,  unless  it  be  in 
cases  of  fraud  and  wrong. 

If  there  be  an  equity  in  those  claiming  under 
the  said  judgments,  it  cannot  prevail  in  a  court 
of  taw  OS  against  the  legal  title;  and  the  sub- 
stance of  the  instructions  given  by  the  court 
is,  it  is  respectfully  submitted,  wrong  in  that 
particular.  Chout^u  v.  Eckhart,  2  Howard, 
376;  Mickey  v.  Stewart,  3  Howard,  750;  United 
States  V.  King,  3  Howard,  787;  Les  Bois  T. 
Bramell,  4  Howard,  446. 

Mr.  Gamble,  contra; 

Clamorgan  had  filed  his  claim  with  the  Re- 
corder of  Land  Titles,  and  the  same  was  pend- 
ing before  the  Board  of  Commissioners,  prior 
to  the  year  1808.  The  fifth  section  of  the  Act 
of  Congress  of  the  3d  ot  March,  1807  (2  Stat, 
at  Lerge,  440),  had  limited  the  time  for  the  ex- 
hibition of  claims  to  the  Ist  ot  July,  1808. 
There  was  no  mode  provided  by  law  for  sub- 
stituting for  the  claimant  an  heir,  devisee,  or 
assignee,  who  had  acquired  the  right  of  the 
claimant  after  his  claim  was  filed.  Clamor- 
gan claimed  to  bo  the  legal  representative  of 
Gabriel  Dodier,  by  purchase  from  Esther,  who 
purchased  from  Brazeau,  who  purchased  from 
Dodier,  the  original  grantee.  In  Julj;,  1808, 
the  sheriff,  under  execution,  sold  the  interest 
of  Clamorgan  in  the  land,  and  executed  his 
deed  to  McNair,  the  purchaser.  The  thing 
itself,  BO  Hied,  in  which  Clamorgan  claimed  an 
interest,  whilst  it  was  sub  judice,  was  sold; 
and  his  interest,  as  it  then  existed,  was  sold, 
namely,  a  Spanish  claim  which  had  been  filed. 
The  sheriff's  deed  is  declared  by  the  law  under 
which  it  was  made  to  be  effectual  "to  pass  to 
the  purchaser  all  the  estate  and  interest  which 
the  debtor  had,  or  might  lawfully  part  with,  in 
the  land,  at  the  time  the  judgment  was  ob- 
tained." Edwards'  Territorial  Laws,  p.  121, 
sec.  46.  The  purchaser  at  sheriff's  sale  held  a 
conveyance    which    was   aa   operative    to    pass 
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sole  representative  of  Gabriel  Dodier,  the  oflf- 
inal  grantee  of  the  land. 

As  to  the  objection  of  want  of  an  appear- 
ance, the  Supreme  Court  of  Missouri  have  de- 
cided that  hardly  any  state  of  circumstances 
'would  justify  them  to  set  aside  a  sher-  (*S64 
iff's  sale,  where  possession  haj  followed  the 
deed.  TJndell  v.  Bank,  4  Mo.  K.  228;  Landia 
V.  Perkins,  12  Mo.  R.  264;  Day  v.  Kerr,  7 
Mo.  B.  426.  It  is  then  the  settled  law  of 
Missouri,  that,  under  the  recital  contained  in 
this  judgment,  the  defendant  will  be  held  to 
have   appeared.     No  matter   whether   Clamor- 
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If  we  look  to  the  practice  under  the  Spanish 
authorities,  and  since,  we  shall  find  that  these 
claims  were  not  a  contingent  interest  separate 
from  the  estate  (as  was  the  case  in  Blanehard 
T.  Brooks,  12  Pick.  52),  hut  were  a  present 
existing  interest  in  the  land,  and  were  suscep- 
tible of  transfer  and  every  form  of  convey- 
ance. And  in  whatever  form  the  claimanvs 
interest  was  conveyed,  his  claim  to  the  con- 
firmation was  conveyed. 

It  is  said  that  the  purchaser  should  have 
Sled  his  sheriff's  deed  with  the  Board,  and 
claimed  the  confirmation  to  himself.  But  this 
could  not  be  done.  The  law  limited  the  time 
within  which  claims  could  he  lileil.  That  time 
hud   passed   before   this   sale   was   made. 

The  patent  which  conveyed  the  legal  title, 
being  issued  in  the  name  of  Clamorgan,  who 
was  then  dead,  passed  the  legal  title  to  the  per- 
son who  WOE  then  the  holder  of  the  equitaJ>Ie 
title  previously  in  C1amorgd,n,  and  the  pur- 
chaser of  that  equitable  title  would  take  the 
legal  title,  under  the  patent,  in  preference  to  a 
devisee  of  Clamorgan.  G  Stat,  at  Large.  31 ; 
Act  of  3d  March,  1S07,  2  Stat,  at  Large,  440. 

The  language  ot  the  commissioners  has  prob- 
ably induced  misapprehension.  They  "grant," 
etc.,  although  they  had  no  power  to  grant. 
The  acts  of  Congress  make  the  grant,  Kud 
the  commissioners  were  only  to  ascertain,  by 
rules  of  evidence,  whether  the  claim  was  a 
valid  one,  according  to  the  laws  of  Congress. 

The  language,  then,  which  may  b>>  employed 
by  the  Board,  does  not,  in  any  manner,  affeet 
the  operation  of  the  confirmation.  If  the 
words  in  this  case  had  been,  "the  claim  filed 
by  Jacques  Glamorgan  is  conflnned,"  or,  "the 
Board  are  of  opinion  that  the  claim  filed  by 
Jacques  Clamorgan  is  a  valid  claim,"  the  effect 
would  have  been  precisely  the  same  as  is  pro- 
duced by  the  language  actually  employed,  'Hhe 
Board   grant  to   Jacques   Clamorgan,     etc 

The  doctrine  of  relation  applies  here  with  all 
its  force.  The  commisaioners  jict  upon  the 
claim  as  filed.  They  act  upon  it  as  it  was 
when  filed.  The  commissioners  in  this  case 
having  to  decide  upon  claims  throughout  what 
is  now  Missouri,  Iowa,  and  Wi^ciisin,  the  ad- 
judication would  necessarily  be  long  delayed, 
and  would  present  just  such  a  cose  as  would 
moke  the  doctrine  of  relation  applicable. 

*A  judgment  relates  to  the  first  day  [*S8B 
of  the  term  at  which  it  is  rendered.  A  deed, 
executed  in  pursuance  of  an  agreement  to  con- 
vey, may  relate  back  to  the  time  of  the  eon- 
tract.  Jackson  v.  Bard,  4  Johns.  230.  A 
sherififa  deed  relates  back  to  the  day  of  sale. 
Jackson  -r.  Dickinson,  16  John*.  309;  Boyd 
V.   Longworth,    11   Ohio,   236.     An   odcnowl- 
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t  of  a  deed  relates  back  to  the  time  of 
Its  execution.  S  Ham.  S7.  So  the  confirma' 
UoB  relates  back  to  the  filing  of  the  cla-im. 

Ab  to  the  objection  that  the  lands  ought  not 
to  have  been  sold  before  the  goods  and  chat- 
t«U.  How  can  that  be  inquired  into  oollater- 
aily  in  the  case  of  a  sheriiTs  sale  I  What  has 
the  parchaser  to  do  with  the  question  whether 
the  sheriff  has  made  proper  search  for  goods 
and  chattels  before  be  sells  the  landl  There  is 
no  evidence  here  that  there  was  any  personalty 
at  all.  The  objection  is  raised  merelj  from 
the  form  of  the  precept. 

It  was  objected  to  the  instruction  as  to  pos- 
session, that  the  court  ruled,  that  from  open 
and  notorious  possession,  "connected  with 
other  circnmstances,"  the  jury  might  infer  that 
the  plaintiff  had  notice,  etc.  In  Missouri,  cir- 
cnmstances are  considered  sufficient  to  prove 
actual  notice.  Before  a  jury  it  would  be  com- 
petent to  contend  that  circumstances  made  out 
a  case  of  notice.  Possession  is  one  circum- 
stance. A  list  made  out  in  Glamorgan's  hand- 
writing (this  lot  being  omitted}  is  another. 
And  BO  on.  The  gist  of  the  instruction  was, 
that  the  jury  might  find  from  circumstances 
that  the  plaintiff  had  actual  notice;  not  that 
■■--       ' 1  detailed  were  proof  of  no- 


A  question  was  made  in  the  court  below  in 
relation  to  the  iulBciency  of  the  description 
contained  in  the  sherilTs  deed  to  McNair. 
The  plaintiff  contended  that  the  deed  was  void 
for  nncertaiaty,  and  objected  to  its  being  ad- 
mitted in  evidence,  and  afterwards  moved  for 
instructions  to  the  jury  to  the  same  effect.  In 
the  fourth  instruction,  the  court  was  asked  to 
declare,  as  a  matter  of  law,  that  the  deed  was 
Toid.  This  instruction  the  court  very  properly 
K-tveid.  as  it  required  the  court  to  pass  upon 
all  the  facts  in  evidence  before  the  jury,  relat- 
ing to  the  description  contained  in  the  deed. 
The  tliirteenth  instruction,  which  applies  to  the 
same  subject,  was  refused  by  the  court  in  the 
form  in  which  it  was  asked,  but  in  lieu  of  it 
the  court  instructed  the  jury,  "that  it  was  their 
duty  to  find  whether  the  land  described  in  the 
sberiff's  deed  is  the  land  in  dispute  in  this  ac- 
tion, and  the  same  land  that  was  confirmed  to 
Glamorgan,  and  if  the  land  in  dispute  is  not 
tbe  same  land  conveyed  by  the  BheriiTs  deed, 
and  confirmed  as  aforesaid,  then  said  deed  can- 
not furnish  a  defense  to  this  defendant." 

This  instruction  refers  the  question  to  tbe 
SAC*]  jury,  whether  the  'description  in  the 
sheriff's  deed  covers  tbe  land  in  dispute.  They 
are  to  take  the  deed  with  its  description,  and 
aU  the  evidence  describing  the  Innd  in  dispute, 
and  to  determine  whether  tbe  description  in 
the  deed  embraces  the  land  in  controversy. 
The  Bnpreme  Court  of  Missouri,  in  the  case  of 
^udis  T.  Perldns,  12  Mo.  Rep.  260,  say: 
^Whether  the  deacription  of  the  premises  sold 
v-nn  ntflleient,  would  depend  upon  extrinsic 
nlHiiiiHtiiiKW  If  the  lot  was  known  by  the 
dcBctiption  given,  the  sale  would  be  valid,  ac- 
cording to  the  principles  settled  in  tbe  case  of 
Hart  V.  Sector,  7  Mo.  Rep.,  and  parol  evidence 
waa  admiasible  to  establish  thnt  fact." 

The  CUteait  Court,  undoubtedly,  gave  the 
proper  instruction,  to  direct  tbe   attention  of 


I  depended, 


properly  refused  to  instruct  the  jury  that  this 
deed  was  void  for  uncertainty. 

K  it  were  necessary  to  cite  authorities  to 
show  that  descriptions,  as  general  as  thnt  used 
in  this  deed,  have  been  held  to  be  sufficient,  I 
would  refer  the  court  to  4  Dev.  &  Bat.  414;  1 
Humphreys,  80;  3  Yerger,  171;  7  Yerger,  490i 
8  Gill  &  Johns.  349;  2  N.  H.  284. 

Mr.  Bradley,  in  reply  and  conclusion; 

There  is  a  wide  difference,  as  to  adverse  pos- 
session, between  a  claim  of  title  from  the  same 
stock  under  a  defective  deed,  and  a  claim  of 
title  from  another  stock.  In  tbe  foimer  case, 
if  the  deed  under  nhich  the  claim  is  set  up  is 
void,  it  nevertheless  admits  the  title  of  the 
other.  That  is  the  case  here.  If  we  show  that 
the  deeds  of  the  sheriff  are  void,  they  purport- 
ing to  convey  Glamorgan's  title,  do  we  not 
thereby  oonflrm  as  against  them  the  title  under 
which  they  claim!  Is  it  not  an  admission  that 
our  title  is  good,  unless  it  has  been  devested  by 
the  machinery  on  which  they  relyl  The  cases 
cited  show  that  poasesaion  under  a  void  deed  is 
a  posscasLon  consistent  with,  and  subordinate 
to,  tbe  title  of  the  true  owner,  and  can  never 
give  rise  to  an  adverse-  tit'e. 

Now,  as  to  what  passed  by  the  shorifTi 
deeds,  I  maintain  that  nothing  passed  but  the 
naked  possessory  title.  "AU  the  estate  and  in- 
terest whicb  the  debtor  had,  or  might  lawfully 
part  with,  in  the  land,  at  the  time  the  judg- 
ment was  obtained."  See  Edwards'  Ter.  Laws,, 
p.  121,  sec.  46.  Now,  what  had  Glamorgan  at 
thnt  time  which  he  "might  lawfully  part  with" 
in  thia  landT  I  do  not  aak  to  what  he  might 
by  proper  covenants  bind  himaelf.  But  what 
had  he  which  could  have  passed  by  a  mere  quit- 
claim deed  I 

He  had  then  an  equitable  interest  in  the 
land,  which  is  said  *to  have  been  the  [*367 
subject  of  seizure  and  sale.  He  had,  alao,  a 
claim  pending  before  the  Board  of  Commis- 
aionera,  for  a  confirmation  of  that  interest,  so 
as  to  create  in  him  a  legal  estate.  Was  that, 
also,  the  subject  of  seizure  and  sale?  Would 
that  pass  by  a  quitclaim  deedT  The  claim  was 
before  the  Board.  It  is  said  the  time  for  filing 
claims  had  passed.  Was  there  anything;  to 
prevent  the  assignee,  if  he  were  such,  from 
filing  bis  assignment  made  subsequent  to  the 
filing  of  that  claim!  Clearly  lie  might  have 
done  BO.  Glamorgan  was  there.  His  was  a 
mere  possessory  title,  with  an  inchoate  right 
to  the  legal  estate.  His  posiseesory  right  waa 
the  subject  of  seizure  and  sale.  lb  was  a  valu- 
able thing,  and,  unless  some  one  else  procured 
the  legal  estate,  it  might  be  perfected.  Tbe 
means  of  perfecting  it  were  within  his  roiicli. 
The  law  of  this  court  is,  that  however  Ktrong 
the  posaeasory  right,  however  clear  the  equity, 
a  grant  or  confirmation  to  a  stranger  claiming 
the  land  would  have  passed  the  legal  estate  tO' 
such  stranger.  'There  was,  then,  every  motive 
to  induce  him  to  pre.si'nt  bis  claim  to  a  confir- 
mation, if  he  had  one;  and  it  might  then  have 
been  decided,  when  everything  was  fresh,  and 
the  parties  on  tlie  spot.  Tbe  law  provided  for 
legal  representatives,  and  embratvd  as  well 
those  who  were  assignees  before,  as  after,  the- 
claim  filed.     It  waa  confirmed  to  Glamorgan. 

It  is  supposed  the  legal  title  inured  to  tbe 
benefit  of  the  intermediate  assignee  of  Clamor 
gan.  that  is,  to  the  forced  assignee,  after  lh.^ 
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Clamorgan  bound  bj  any  legaJ  or  moral  obliga.- 
tion  to  perfect  the  title!  The  aheriff  had  sold 
hia  poEaesaion;  no  mure.  IHustratioas  are 
drawn  from  the  law  of  relation,  which  is  aup- 
poaed  to  be  clearl;  expounded  in  the  bookii, 
and  caBca  are  put  forth  to  show  its  operation;  a 
deed  executed  in  performance  of  an  agreement, 
a  judgment,  a  sheriff*!  deed,  the  acknowledg- 
ment of  a  deed,  are  put;  to  which  maj  be 
added  the  case  of  Graham  t.  Graham,  1  Ves. 
Jun.  276,  and  Gamons  y.  Bright,  8  Daw],  & 
R;l.  348.  In  these  and  like  caaes,  where  a 
Dutn,  by  hU  own  voluntary  act,  ha«  passed  an 
imperfect  title  to  another  for  a  full  considera- 
tion, and  afterwarda  seeka  to  tranafer  the 
property  to  another,  or  that  interest  is  sought 
to  be  subjected  by  process  to  his  debts,  or  he 
has,  after  a  full  consideration  received,  or  un- 
der covenant,  received  a  good  title,  in  such  ease, 
the  law,  to  prevent  injustice,  interposes,  and  by 
relation  secures  the  title  to  the  first  vendee. 
But  there  ia  a  wide  distinction  between  volun- 
tary and  compulaory  acts,  between  a  naked 
quitclaim  and  a  covenant  for  title,  between  a 
mere  right  to  present  poaaeesion  and  enjoy- 
ment and  an  absolut«  estate  in  fee.  In  the  case 
of  a  naked  quitclaim,  an  after-acquired  title 
SA8']  will  never  'relate  back,  so  as  to  vest  in 
the  vendee  of  the  quitclaim.  I  Cow.  613.  Nor 
would  any  conrt  tolerate  for  a  moment,  that 
a  aquatttnr  who  hae  the  bare  poasession,  and 
sells  that,  should  be  debarred  from  acquiring 
for  himself  the  abaolute  estate  in  fee.  And 
there  is  a  substantial  reason  for  this  distinc- 
tion. He  who  buys  an  imperfect  title  pays  a 
proportionate  price  for  it.  He  has  no  right  to 
Took  to  his  vendor  to  complete  it.  He  takes  it 
for  what  It  is  worth;  no  more,  I  admit  that 
the  same  rule  of  relation  applies  to  sheriff's 
deeds,  and  to  others  acting  in  a  fiduciary  or 
executive  capacity,  where  the  title  to  the  prop- 
erty has  passed  by  tbe  sale,  and  the  deed  ia  a 
mere  formal  execution  of  the  power.  In  aome 
States,  Maryland  for  instance,  the  deed  from 
the  sheriff  is  not  necessary,  nor  is  it  in  cases  of 
chancery  sales;  and  when  executed,  it  relates 
hack  to  tbe  time  of  the  snle.  But  what  does 
it  convey  I  Has  it  ever  been  supposed  to  carry 
with  it  anything  more  than  the  actual  title  or 
interest  which  the  party  hud  at  the  time  of 
such  saleT  If  this  ruTe  prevails  as  between 
vpnilor  and  vendee,  where  they  deal  together, 
and  treat  of  the  actual  right  or  possession,  the 
tiling  in  esse  not  in  posse,  it  should  apply  with 
still  crenter  force  to  a  esse  where  the  sale  is 
wholly  in  invitum.  The  policy  of  the  law  and 
tbe  rules  of  courts  are  much  more  stringent  in 
:iiiL'Ji  ca^es  than  in  those  where  the  parties  act 
voluntarily. 

Here  the  whole  proceeding  against  ClarnorRan 
was  compulsory.  He  had  an  interest  which 
could  be  taken  in  execution.  The  confirmation 
was  most  uncertain,  at  best.  The  claim  was 
not  appraised.  It  was  not  in  any  manner  re- 
ferred to.  The  purchaser  was  bound  to  know 
that  he  was  buying  but  a  naked  possession, 
jind  he  must,  of  course,  have  regulated  hia 
price  by  that.  There  was.  then,  no  foundation 
pveo  for  equity  to  interpose  to  compel  a  deed 
from  Glamorgan.  And  will  it  be  pretended, 
that  courts  of  law  will  make  a  deed  inura  by 
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relation,  when  equity  would  not  interpoM  t» 
compel  the  party  to  make  itt 

The  great  questions  in  this  case  are  as  to  the 
effect  of  the  confirmation  and  patent;  whether 
or  not  the  confirmation  and  patent  inure  to  tbt 
purchasers  at  the  sheriff's  sale,  or,  the  deeda  of 
the  sheriff  being  void,  whether  tbe  title  does 
not  subsist  in  the  heira  and  devisees  of  Glamor- 
gan. 

The  cases  cited  from  the  fourth  and  rixth 
volumes  of  the  Missouri  Reports  difl'er  from 
this.  In  the  flrst  there  was  process  served  and 
an  appearance  by  attorney.  In  the  last  tbere 
was  service  of  process  on  one  of  the  defendant*. 
Here  there  was  no  service  of  process,  no  ap- 
pearance. 

But  it  ia  thought  the  defects  are  cured  by  the 
entry,  that  ''the  parties  come  by  their  attor- 
neys," etc.,  and  the'record  is  'not  to  be  [*1CI 
contradicted;  it  binds  parties  and  privies,  is  a 
solemn  judgment  of  a  court  of  competent  jurii- 
dictton,  final  and  conclusive  until  reversed.  If 
it  is  a  record,  it  must  stand  or  fall  b^  itself.  . 
It  does  not  require  the  aid  of  the  >"»»»■»  cited 
for  its  support.  But  is  it  a  record,  and  as  such 
entitled  to  conclusive  forceT  The  judgment  be- 
gins with  "Therefore  it  is  considered,"  etc. 
The  rest  is  recital.  No  court  can  have  jnria- 
diction  except  under  certain  statutes,  unless  the 
defendant  is  before  it.  On  the  return  of  proc- 
ess, an  attorney  may  appear  if  the  defendant 
ia  in  court,  but  I  know  no  case  in  which  an  at- 
torney has  been  allowed  to  appear  suo  motn, 
unless  the  party  was  in  court.  There  moat  be 
an  authority,  clear  and  explicit,  naming  the  at- 
torney, or  there  must  be  a  party  in  court  under 
process.  Here  there  ia  neither.  It  is  a  mocken 
of  justice,  not  error,  but  abaolutely  void,  to  al- 
low a  voluntary  appearance  by  attorney  with- 
out any  authority  of  record,  or  the  presence  of 
the  party  in  court.  There  is  nothing  in  the 
whole  proceedings  from  which  it  can  be  inferred 
that  the  defendant  had  a  notice,  actual  or 
constructive,  of  this  proceeding,  and  without 
this  the  judgment  ia  a  nullity.  See  the  cases 
on  the  brief,  and  also  Buckmaster  v.  Carlin,  3 
Scam.  104;  and  Crane  v.  French,  1  Wend.  312. 
A  case  in  6  Miss.  60,  and  one  in  7  Miss.  426, 
are  relied  on  to  show  that  such  a  recital  binds 
the  parties.  But  these  coses,  if  they  are  in  con- 
flict with,  are  clearly  overruled  by  7  Miss. 
465.  If  the  rule  ia  so  inflexible,  it  would  never 
be  in  the  power  of  tbe  defendant  to  show  that 

Nor  does  the  maxim,  "Ex  diumitate  temporis 
omnia  presumuntur,  rite  et  solemniter  esse 
acta,"  apply  to  such  a  case.  That  can  avail 
only  where  there  is  a  defect  in  the  proof,  and 
to  supply  the  imperfect  record.  But  when  the 
proof  ia  itself  a  matter  of  record,  and  no  sug- 
tfcstion  is  made  of  a.  defect  in  it,  not  evanescent, 
but  fixed  and  public  courts  must  deal  with  it 
alone,  and  not  with  presumptions. 

Nor  is  the  ruling  of  the  court  sustained  by 
the  passage  in  Greenleaf,  nor  the  case  in  Wen- 
dell, on  which  the  defendant  relies.  It  Is  not  a 
case  of  an  erroneous  judgment;  but  of  a  judg- 
ment utterly  void  for  want  of  jnrisdictlon  over 
tbe  person  of  the  defendant,  for  want  of  an  ap- 
pearance under  process,  or  by  any  voluntary 
authority.  It  is  not  sought  to  reverse  or  vacate 
it,  but  to  treat  it  as  *  nullity;  and  this  may  be 
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Mr.  Jwtiee  Cation  delivered  the  opinion  of 

Tbt  6nt  title  paper  offered  in  evidenee  \>j 

tbc  plaintiff  was  a,  patent  from  the  United 
8Utci  to  Jaequei  CUmorgaa,  dated  June  18, 
IIB*]  *1B45,  which  purport*  to  grant  "to  said 
CUlBM^D  (under  Gabnel  Dodier),  and  to  his 
bein,"  the  land  in  dispute. 

The  patent  is  fonnded  on  a  certificate  mads 

b;  the  Brat  board  of  commiBBJoners  eatablished 

It  6t  Louie,  wbich  declares,  tbat  Clamorgau, 

cUiming  under  Dodier,  original  claimant,  was 

ntitled  to  a  patent  under  the  proTisionE  of  the 

KMnd  aection  of  the  Act  of  Congress  of   3d 

f       Uarch,  1807;  and  it  was  ordered  that  the  same 

■hould  be  surveyed  conformably  to  the  metes 

tad  bounds  established  ia  the  report  of  a  but- 

vej  made  for  said  Gabriel  Dodier,  "and  found 

ia  Livre  Terrien,  No.  2,  folio  16;  by  virtue  of 

tat  consecutive  years'  poBsession,  prior  to  the 

EOth   December,   1803."     The  coufinuation  and 

certificate  bear  date  November  13th,  1811. 

According  to  the  former  decisions  of  this 
conrt,  all  controversy  was  concluded  by  the 
(Mnflnnation  as  regarded  two  questions:  First, 
it  settled  tbat  Glamorgan  was  the  true  and 
proper  assignee  under  Dodier,  through  the  va- 
riona  mesne  conveyances  by  which  Glamorgan 
(daimed.  Bissell  v.  Penrose,  8  How.  330.  Sec- 
ond, that  Clamorgan  had  the  oldest  and  best 
claim  to  the  land,  aa  against  every  other  claim- 
ant under  the  Spanish  government.  In  expla- 
nation of  OUT  former  decisions,  it  is  proper  to 
remark,  it  is  held,  that,  as  between  two  claim- 
aata  under  that  government,  setting  up  inde- 

Kadent  imperfect  claims,  the  courts  of  justice 
d  no  jurisdiction;  that  in  such  cases  it  ap- 
pertained to  the  political  power  to  decide  to 
whom  the  perfect  title  should  issue;  and  when 
thia  was  done,  no  controversy  could  be  raised 
before  the  courts  of  justice  impeaching  the  first 
oonfirmation. 

The  only  question  decided  in  Chouteau  t. 
Eekhart,  2  Howard,  346,  and  in  Lea  Bois  v. 
Bramell,  4  Howard,  440,  was,  tbat  when  Con- 
gress cou firmed  and  completed  an  imperfect 
claim,  and  then  confirmed  another  and  differ- 
ent claim  for  the  same  land,  the  older  conllr- 
matiou  defeated  the  younger  one;  nor  could  a 
court  of  justice  go  behind  the  first  eonfirmatiun, 
and  ascertain  from  facts  and  title  papers  which 
I'laimant  had  the  better  original  equity.  That 
if  this  was  allowed,  then  the  first  confirmation 
could  be  overthrown  by  the  courts;  and  the 
action  of  the  Political  Department  (in  all  ca.tes 
of  double  confirmation)  would  have  no  conclu- 
sive force  when  the  courts  were  reaorlcd  to. 

In  the  present  case,  the  plaintiff's  right  of 
recovery  cannot  be  queetioned  on  t!io  face  of 
his  title;  and  the  controversy  depends  on  the 
defendant's  claim  of  title.  In  1808,  Sarpy  re- 
covered a  judgment  against  Clamorgsn  in  the 
District  Court  at  St.  Louis,  for  $2,303.  The 
objection  to  the  judgment,  is,  that  no  process 
seems  to  have  been  served  on  Clamorgan,  and 
STl*]  *it  is  proved  tbat  he  was  absent  in  Mex- 
ico at  the  time;  but  the  record  of  the  judgment 
states,  that  "now  at  this  day  came  the  parties 
by  their  attorneyaj  and  neither  of  said  parties 
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requiring  a  jury,  but  this  case  with  all  things 
relating  to  the  same  being  submitted  to  the 
court,  for  tbat  it  appears  to  the  court  that  said 
Sarpy  has  sustained  damages,"  etc.  And  then 
a  judgment  follows. 

A  defendant's  being  beyond  the  jurisdiction 
of  a  court  is  not  conclusive  evidence  that  the 
judgment  was  void;  he  may  have  left  behind 
counsel  to  defend  suits  brought  against  him  in 
his  absence,  by  which  means  his  property  could 
be  reached  by  attaching  it;  and  the  proof  shows 
it  to  be  probable  enou^  that  such  was  Clamor- 
gan's  condition  when  the  judgment  was  ren- 
dered. But  the  validity  of  the  judgment  does 
not  depend  on  this  consideration.  If  it  was 
voidable  for  want  of  notice,  and  a  false  state- 
ment on  its  face,  "that  the  parties  appeared  by 
their  attorneys  and  dispensed  with  a  jury,  anil 
submitted  the  facts  to  the  court,"  then  it 
should  hava  been  set  aside  by  an  audita 
querela,  or  on  petition  and  motion;  such  being 
the  familiar  practice  in  similar  cases. 

Furtbemore:  This  suit  in  ejectment  is  col- 
lateral to  the  judgment;  and  it  cannot  be  im- 
peached collalerally.  So  the  Supreme  Court 
of  Missouri  held  in  1848,  in  the  case  of  Landes 
V.  Perkins,  12  5Io.  E.  264,  on  the  same  title, 
and  a  similar  record  in  all  respects  to  that  be- 
fore us,  and  with  the  views  on  this  point  there 
expressed  we  entirely  concur. 

In  the  same  case  it  is  held  that  Clamorgan's 
interest  in  the  land  bv  virtue  of  his  imperfect 
Spanish  claim  was  subject  to  seiiure  and  sale 
under  execution,  according  to  the  then  laws  of 
Missouri;  that  the  proceeding  was  not  void,  but 
passed  to  the  purcnaser  at  execution  sale  all 
the  title  that  would  liave  passed  from  Glamor- 
gan, bad  he  made  a  quitclaim  deed  to  UcNair, 
the  purchaser. 

That  such  was  the  force  and  effect  of  a 
regular  sherifTs  deed  under  the  local  laws  of 
the  then  Missouri  Territory  ia  not  open  to 
question;  nor  is  it  controverted.  And  the  only 
remaining  consideration  on  this  branch  of  the 
case  is,  whether  the  sheriff's  deed  can  be  set  up 
as  a  defense  at  law,  notwithstanding  the  con- 
firmation and  patent,  both  of  which  are  of  sub- 
sequent date  to  the  sbrrifTs  sale  and  deed. 

The  court  below  held,  that  the  title  set  up  in 
defense  under  the  sherifTs  sale  was  a  valid, 
legal  litle;  and  so  charged  the  jury;  which  in- 
struction was  excepted  to;  und  (his  prenc'its 
the  principal  matter  of  controversy  now  be- 
fore us. 

Clamorgan'i  claim  to  the  land  sold  had  ex- 
isted for  many  years  before  tlic  United  States 
acquired  Louisiana.  It  had  'been  [*Z12 
refill  a  rly  surveyed,  by  order  of  the  Spanish 
government,  and  the  survey  was  filed  with  the 
recorder,  according  to  the  A<:t  of  1805;  Cla- 
morcan  hnil  held  possession  uniliT  the  claim  of 
Dodier,  to  the  extent  of  his  survey,  for  more 
than  ten  coni^i'cutivG  years,  before  the  201h  of 
December,  1803;  he  ivns  on  that  day  in  posses- 
sion, and  then  a  resident  of  l-ouisiana. 

The  second  section  of  the  Act  of  March  8. 
1807.  dcclaics.  that  any  person  thus  claiming 
iind  holdinL;  land  shall  be  confirmed  in  his  title 
to  the  trui'l  thus  held.  The'confirnnilion  was 
to  l>e  made  by  tbe  commissioners;  and  by  sec- 
tion fourtb  their  decision  was  to  be  final 
againit  the  United  States  in  cases  within  the 
foregoing  description.  And  section  sixth  pro- 
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vidcs  that  a  patent  shall  issue  on  a  certificate 
of  the  Board. 

In  the  case  of  Landes  v.  Perkins,  the  Supreme 

Court  of  Missouri  held  that  the  conclusire 
legal  title  vested  in  Cluuiorgan  by  the  confirma- 
tion of  1811;  and  that,  being  the  date  of  the 
legal  title,  a  court  of  law  could  not  go  behind 
it;  nor  did  the  confirmation,  or  patent,  relate 
lo  any  previous  step  taken  to  acquire  title;  and 
the  sheriff's  deed,  being  a  mere  quitclaim,  did 
not  estop  Glamorgan  or  his  devisees  from  set- 
ting up  the  legal  title  against  such  a  deed.  And 
it  ia  intimated  that  a  court  of  equity  could  be 
resorted  to,  and  through  its  aid  the  sberiS's 
sale  might  be  set  up  by  decree. 

How  far  a  court  of  equity  nould  interfere  in 
such  a  ease  we  ara  not  disposed  to  inquire,  as 
it  is  apprehended  that  the  Supreme  Court  of 
Missouri  was  mistaken  in  the  effect  it  attribu- 


confirmation  (under  the  Act  of  1805)  was  filed 
with  his  title  papers  with  the  recorder;  and 
they  were  recorded  {December  10,  1805). 

The  imperfect  title  as  then  filed  was  sub- 
ject to  seizure  and  sale  by  exeeution;  the  ulti- 
mate perfect  title  demanded  and  granted  was  a 
confirmation  and  sanction  by  the  political 
power  of  the  imperfect  title,  and  gave  it  com- 
plete legal  validity;  and  to  protect  purchasers, 
the  rule  applies,  "that  where  there  are  divera 
acts  concurrent  to  make  a  conveyance  estate, 
or  other  thing,  the  original  act  shall  be  pre- 
ferred; and  to  this  the  other  acts  shall  have  re- 
lation"— as  stated  in  Viner's  Abr.  tit.  Bela- 
tion,  290.  The  doctriae  of  relation  is  well  il- 
lustrated in  Jackson  v.  M'Michai^l,  by  the  Su- 
preme Court  of  New  York,  3  Cowcn,  75,  and 
recognized  by  the  Supreme  Court  of  Missouri 
in  the  case  of  Crowley  v.  Wallace,  12  Mo.  R. 
14S. 

Cruise  on  Eeal  Property  (Vol.  V.  pp.  610, 
511),  lays  down  the  doctrine  with  great  distinct- 
ness. He  snys;  "There  is  no  rule  better  found- 
ed in  law,  reason,  and  convenience,  than  this, 
873*]  that  'all  the  several  parts  and  cere- 
mo  ni<'S  necessary  to  complete  a  conveyance 
shall  he  taken  together  as  one  act,  and  operate 
from  the  substantial  part  by  relation." 

For  the  purposes  of  this  case  (williout  pro- 
posing to  apply  the  rule  to  every  other),  we 
may  assume  that  the  first  act  of  Claroorgan 
was  that  of  filiirg  his  title  papers  and  claim 
with  the  recorder  of  land  titles,  according  to 
the  fourth  section  of  the  Act  of  March  2,  1805; 
this  was  regularly  done,  and  the  papers  re- 
corded. He  claimed  under  the  second  section 
of  the  Act  of  1803,  which  was  amended  by  the 
Act  of  April  21,  1806,  and  again  by  the  Act  of 
March  3,  1807.  As  already  stated,  by  the 
fourth  section  of  this  last  act,  the  decision  of 
the  Board  of  Commissione's  appointed  to  in- 
vestigate such  claims  is  mule  final  against  the 
United  States,  and  he  was  entitled  to  a  patent. 
His  claim  was  fully  within  the  provisions  of 
the  acts  of  1S05  and   1807. 

Applying  the  doctrine  of  relation,  and  tak- 
ing all  the  several  parts  and  ceremonies  neces- 
sary to  complete  the  title  together,  "as  one 
act,"  then  the  confirmation  of  1611  and  the 
patent  of  1845  mu<>t  be  taken  to  relate  to  the 
(irst  act — that  of  filing  the  claim  in  1805.  On 
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made  by  the  confirmee,  or  by  the  sherifT  on 
Ilia  behalf,  of  a  date  after  the  first  substaut^ 
act,  are  covered  by  the  legal  title,  and  past 
that  title  to  the  alienee.  And  on  this  ground 
the   deed   made   by   the   sheriff   to   Mc^air  '» 

But  there  is  another  consideration  equally 
conclusive  in  favor  of  the  sheriff's  deed  m  tlie 
present  instance.  Glamorgan  died  in  1814; 
and  by  his  will  devised  his  lands  to  his  illegiti- 
mate children,  under  whom  the  plaintiff 
Landes  claims  title.  In  1845  a  patent  iaaueit 
purporting  to  convey  to  Clamorcan,  in  fee 
simple,  the  land  in  dispute;  according  to  con- 
mon  law  rules,  the  patent  was  void  for  want  of 
a  grantee;  and  to  supply  this  defect.  Congress 
passed  a  general  law  (May  20.  1836),  declaring 
"That,  in  all  cases  where  patents  for  publk 
lands  have  been,  or  may  hereafter  be,  issotd. 
in  pursuance  of  any  law  of  the  United  Btatei, 
to  a  person  who  had  died,  or  who  shall  h«n- 
after  die,  before  the  date  of  such  patent,  the 
title  to  the  land  designated  therein  shall  innrc 
to,  and  become  vested  in,  the  heirs,  devJMCi, 
or  assignees  of  such  deceased  patentee,  •■  if 
the  pnLcnt  had  issued  to  the  deceased  penn 
during  life." 

Of  course  the  assignee  by  a  bona  fide  conrey 
ance  would  come  in  before  a  volunteer,  such  is 
an  heir  or  devisee.  Here  the  assignee  of  tit 
devisee  is  suing  the  alienee  of  the  devisor.  Tb» 
patent  issued  in  IS45  is  the  ultimate  and  na- 
elusive  evidence  of  title  in  this  instano,  u 
the  board  of  commissioners  had  no  powa  to 
grant  and  communicate  the  fee  held  by  tk 
•United  States.  Their  decision  was  ('tU 
final,  to  this  extent;  the  officers  of  goveniDHi 
were  bound  to  award  the  patent  to  Clamorgn 
without  any  further  action  on  the  part  of  Cm- 
gresa.  But  this  adjudication  does  not  itud 
on  the  footing  of  cases  where  the  commlMiw- 
ers  were  ordered  to  report,  and  Congresi  i*- 
served  the  power  to  confirm  the  report,  wJ 
thus  to  grant  the  fee  by  act  of  Congreu;  '" 
such  esses,  this  court  has  held  that  Congnu 
had  granted  the  fee,  and  that  no  patent  ms  n 
quired  as  a  further  assurance  of  title.  To  «W 
description  of  assignee,  then,  did  the  title  inun 
according  to  the  Act  of  1S3G!  Necessarily  to 
one  claiming,  not  the  legal,  but  the  equil^ 
title,  existing  when  the  patent  issued:  smI  is 
him  the  legal  title  is  vested  by  the  patent.  TW 
same  rule  was  applied  in  the  case  of  Stoddtri 
V.  Chambers.  2  Howard,  310.  In  1800  a  codM 
sion  was  made  to  Mordecai  Bell;  in  1804  M 
conveyed  to  James  Mackay ;  and  in  1806  M«- 
kay  conveyed  to  Amos  Stoddard,  whose  hei'' 
were  the  plaintiffs.  The  claim  was  filed  wiu 
the  board  in  1808.  and  in  1836  it  was  confiraeJ 
lo  Mordecai  Bell  "and  his  legal  reprrsesti' 
lives."  This  court  held,  on  the  foregoing  •<*'' 
of  facta,  "that   uhen,  under   the  Act  of  IS* 

to  Bell  and  his  legal  representatives,  the  l»^ 
title  vested  In  him,  and  enured  by  way  of  eM>f 
pel  to  his  grantee,  and  those  who  claim  by  *" 
under  him."  There  was  no  covenant  for  till' 
in  either  the  assignment  from  Bell  to  Matt*!' 
or  in  that  from  Mackay  to  Stoddard,  eatfa  b^ 
ing  quitclaim  assignments. 

So.  again,  in  the  case  of  Bissell  t.  ftnrae.! 
Howard,   317,    the   same   principle    wu  ■■■■' 
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Uinad.  d  AnniBt,  ISOO,  Tillier  filed  his 
cltiini  with  the  board,  and  asked  a  conGrma- 
tion  for  800  arpenta;  and  it  continued  before 
the  different  boards  sitting  at  St.  Louis  until 
1336,  when  it  waa  conflrnied  bj  Congress.  In 
IS18  Tillier  aasignad  his  claim  to  Clement  B. 
Vcnrose;  and  in  1820  Penrose  assigned  his 
tlaiu,  acquired  from  Tillier,  to  Marj  B.  and 
Abm  Penrose,  who  were  the  plaintiffs  in  the 
(jntment  suit,  and  who  recovered  the  land,  un- 
der their  deed  of  1620. 

In  every  case  when  thin  court  has  been  called 
n  to  investigate  titles,  where  eonveyanres  of 
lindi  had  b«en  made  during  the  time  that  a 
dvm  was  pending  before  a  board  of  commis- 
ajoners,  and  where  the  claim  was  ultimatel]' 
QoBflnned  in  the  name  of  the  original  claim- 
Ant,  the  intermediate  assignments  have  been 
Upheld  against  the  confirmee,  and  his  heirs  or 
ilcTiMes.  in  the  same  manner  as  if  he  had  been 
vested  with  the  legal  title  at  the  date  of  con- 
Vejance.  We  are  therefore  of  opinion,  that 
tie  sheriff's  deed  made  to  UcNair  in  ISOB  must 
-be  lupported  on  this  ground  also. 
*T6*]  *The  second  objection  to  the  sherifTs 
<leed  is,  that  it  was  not  recorded  when  Landes 
SiiUThased  from  Clamorgan's  devisees.  The  Ctr- 
■^aiit  Court  instructed  the  jury,  that,  as  be- 
tween the  devisees  and  those  claiming  under 
-SicNair,  the  deed  was  valid  without  recording, 
tmt  that  it  was  not  valid  to  defeat  a  subae- 
■«qnent  bona  flde  purchaser  without  notice  of  its 
'^niitcnce;  and  further  instructed  the  jury,  that 
~"tbe  deed  on  which  the  plaintiff  relies  was 
uade  in  April,  1846,  and  if  the  plaintiff  then 
■■lad  actual  notice  of  the  deed  of  IHOS,  it  was 
"^id  alM  a*  to  him,  without  having  been  tb- 
^nrded.  And  if  the  jury  find  that  the  defend- 
ant Brant  was  in  the  open  and  notorious  pos- 
■niiiiii  and  occupation  of  the  premises  when 
-the  deed  of  1845  was  made,  and  had  been  so 
"for  years  before  that  time,  continuously  hold- 
ing under  the  deed  of  180S,  then  this  ii  evi- 
wnee  from  which,  connected  with  other  cir> 
-^mnstanccs,  the  jury  may  find  that  the  plaintiff 
bad  actual  notice  of  the  existence  of  the  deed 
-<if  1808,  when  he  took  his  deed  in  1846." 

The  material  objection  to  the  charge  ii,  that 
«tber  circumstances  taken  in  connection  with 
the  adverse  holding  were  required  to  exist,  in 
the  opinion  of  the  court,  and  that  these  circum- 
riinees  are  not  enumerated.  And  our  opinion 
ii,tliat  if  more  liad  been  required  than  the  open 
«d  notorious  adverse  possession  and  occupa- 
tian  of  the  premises,  and  the  court  had  given 
u  instruction  in  general  terms  as  above  set 
fwth,  it  would  be  erroneous.  If,  however,  the 
poneasioQ  alone  was  sufficient,  then  the  general 
tmns  "connected  with  other  circumstiincea" 
TCie  prejudicial  to  the  defendant,  anil  fall 
within  the  general  rule  "that  a  man  cannot  re- 
Wie  a  judgment  for  error,  unlpss  he  can  show 
tkt  the  error  was  to  his  disadvantage."  3  Bac, 
ibt.  Error,  K.   105. 

And  this  brings  us  to  the  question,  whether 
Ofea  and  notorious  occupation  and  adverse 
■Uing  by  the  first  purchaser,  when  tbe  second 
*«4  is  taken,  is  in  itself  sulKcient  to  warrant 
*  juy  or  court  in  finding  that  a  purchaser  had 
''lienee  before  him  of  a  rharacter  to  put  him 
as  to  what  title  the  possession  was 


Ul  wderi  and  that  he,  the  subseqi 
™n,  was  bound  by  that  title,  aside 


aside  from  all 


other  evidence  than  such  poEsrssion  and  hold- 
ing. It  is  conclusively  si^ltled  in  Enfiland,  that 
open  and  notorious  adverse  possession  is  evi- 
dence of  notice;  not  of  tbe  adviTse  holding 
only,  but  of  the  title  under  which  the  ponsca- 
sion  is  held.  Hicrn  v.  Mill,  13  Ves.  120;  Daniels 
V.  Davison,  16  Vcs.  253,  per  Eldon,  Lord  Chan- 
cellor. 

And  in  the  United  States  we  deem  it  to  be 
equally  settled.  The  cases  in  New  York  will 
be  found  in  Gouverneur  v.  Lynch,  2  Paige,  Ch. 
R.  300,  and  in  Grimstone  v.  Carter,  3  Paige, 
•Ch.  i;,  436.  per  Walworth,  Chancellor.  I"37« 
In  Kentucky,  in  Brown  v.  AndiTBon,  4  l.iltell, 
201,  and  Buck  t.  Holloway,  2  J.  J.  Marshall, 
!80.  Nor  are  we  ai\are  tbiit  a  contrary  doc- 
trine is  held  in  any  State  in  the  Union.  W* 
are  therefore  of  opinion,  that  the  chnrge  given 
on  tlus  point  was  correct,  so  far  as  the  plain- 
tiir  in  error  is  allowed  to  call  it  in  question. 

The  next  inquiry  arises  on  the  reiusal  of  the 
Circuit  Court  to  charge  the  jury  that  the 
alieriirs  sale  made  by  John  K.  Walker  (sheriff), 
in  1836,  was  void.  The  executors  of  Clamor- 
gan  were  sued,  and  a  recovery  had  againnt  - 
them,  as  executors,  by  Rufus  Easton;  and  the 
premises  in  dispute  were  sold,  and  under  this 
sale  the  defendant  also  claims  title.  That  the 
lands  of  the  deceased  debtor  could  be  seized 
and  sold  under  the  judgment  accordinj^  to  the 
then  laws  of  the  State  of  Missouri,  we  hold  to 
be  free  from  doubt;  so  the  Supreme  Court  of 
that  State  held  in  the  case  of  Landes  t.  Perkins, 
12  Mn.  R.,  above  referred  to,  and  in  which  case 
all  the  points  in  controversy  on  this  branch  of 
the  title  were  discussed,  and  In  our  judgment 
properly  decided;  the  opinion  there  given  is  in 
conformity  to  the  io  struct  ions  given  and  re- 
fused in  the  court  below,  in  this  case,  and  in 
which  we  hold  there  was  no  error. 

There  is  no  other  question  presented  by  the 
record  requiring  examination,  and  it  is  therufure 
ordered  that  the  judgment  of  the  Circuit  Court 
be  affirined. 

Order, 

This  canse  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  this  cause  be,  and  tbe  same 
is  hereby  affirmed,  with  costs. 


THE  STATE  OF  MARYLAND. 


Tbe    I>blln(Ip1phla,    Wllmlni^OD.    and    I 
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eT«r>I   rnlIroiA   eonipanlM   wblch   had   been   i 


eitctidpd  rram  Baltimore  ID  the  Susgnebani 
log  ultogetber  on  the  west  aide  or  too  rltf 
the    Delaware   and   Marfland   Railroad   Con 


quehaoDa,  and   Ijlng  d 


Btiarea     of 
■mpted  them 


, „  _  __i  for  State  purpoBM  noon  the  real 

personal  propertj  Id  the  State,  (hat  part  of  the 
road  of  the  plalnllH  which  beloQEfd  origlnallf  to 
the  Balllmore  and  Port  Deposit  liallioad  Conipan;, 
waa  liable  to  be  asseased  In  the  hands  Dt  the  com- 
pany  with  whleb  it  became  consolidated,  }uhT  as  It 


Inal  c 


Also,  that  there  la  do  reason  wh;  the  property  ot 
a  corporatian  should  be  presumed^  to  be  exempted 
from  Its  sbate  oC  necesnar;  public  burdens,  there 

This  court  holds,  as  It  has  on  several  other  oc- 
casions held,  that  the  taxing  power  oC  a  State 
Kliould  nerer  be  presumed  to  be  rellnqulabed,  unless 
llie  InteuCIOD  la  declaied  Id  clear  and^  uDamhlsuous 

ERROR  to  the  Court  of  Appeals  for  the  Weit- 
ern  Shore  of  Marjland. 

Til  is  waa  an  action  of  indebitatus  asBumpsit, 
brought  b;  the  defendant  in  error,  in  the  Bal- 
timore Countj  Court,  to  recover  certain  State 
tflxeE  asBesaed  upon  the  real  and  personal  prop- 
eii-y  of  the  plaintiff  in  error,  being  in  Harford 
County  in  tne  State  of  Maryland. 

The  suit  was  docketed  by  consent,  with  an 
agreement  that  a  judgment  pro  forma  should 
be  entered  for  the  plaintiff,  now  defendant  in 
error,  upon  a  atatcment  of  facta.  An  appeal 
was  taken  from  thia  judgment  to  the  Court  of 
Appeals,  where  it  nas  a^rnied  pro  forma,  and 
the  preaent  writ  of  error  was  afterwards  sued 
out.    The  Btatement  of  facta  waa  as  follows: 

"The  Philadelphia,  Wilmington,  and  Balti- 
more Railroad  Company"  was  formed  by  an 
agreement  of  union,  duly  made  and  entered 
int«  between  the  following  corpoiationa,  to  wit, 
the  Baltimore  and  Port  Deposit  Railroad  Com- 
pany, the  Wilmington  and  Susquehanna  Rail- 
road Company,  and  "the  Philadelphia,  Wil- 
minston,  and  Baltimore  Railroad  Company," 
of  Pennsylvania.  This  agreement  of  union 
was  made  on  the  day  of  its  date,  under  the 
authority  claimed  under  and  in  pursuance  of 
the  directions  of  the  several  acts  of  assembly 
therein  recited,  and  waa  entered  into  after  the 

Erimary  meetings  of  stockholders,  aa  required 
y  said  several  acta.  A  copy  of  said  agree- 
ment ia  herewith  produced  as  a  part  of  this 
statement,  marked  exhibit  A.  "The  Baltimore 
and  I'ort  Deposit  Railroad  Company"  was  in- 
corporated by  the  Act  of  1631,  chap.  28g.  of  the 
General  Assembly  of  Maryland;  "the  Wilming- 
ton and  Su:4(|uchanna  Railroad  Company"  (one 
of  the  parlies  to  said  agreement  marked  exhibit 
A)  was  formed  by  an  agreement  of  union  duly 
made  and  entered  into  on  the  18th  day  of  April, 
1833,  between  the  Delaware  and  Maryland  Rail- 
road Company  and  the  Wilminstnn  and  Susque- 
hanna Railroad  Company  |of  Dehiwiirel.  in  vir- 
tue end  in  strict  pursuauue  of  the  several 
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'acts  in  said  agreement  of  union  recited,  ['171 
to  wit,  an  act  of  the  General  Assembly  of  tlw 
State  of  Delaware,  passed  on  the  24tk  day  of 
July.  1836,  and  an  act  of  the  General  Aaaembly 
of  the  State  of  Maryland,  passed  at  Decembw 
session,  1836,  chap.  93,  kA  was  csrtified  and 
recorded  as  directed  bj  said  several  acta.  The 
said  corporation,  "the  Delaware  and  Maryland 
Railroad  Company,"  was  incorporated  by  the 
Act  of  1831,  ahap.  29e,  of  the  General  Aaaamblt 
of  Maryland;  "the  Wilmington  end  Susquehan- 
na Railroad  Company"  (of  Delaware)  waa  in- 
corporated by  an  act  of  the  General  Assembly 
of  the  State  of  Delaware,  passed  on  the  18th 
day  of  January,  1832;  "the  Philadelphia,  Wil- 
mington, and  Baltimore  Railroad  Company* 
(of  Pennsylvania)  waa  originally  chartered  by  . 
an  act  of  the  General  Assembly  of  the  Com- 
monwealth of  Pennsylvania,  approved  on  tb* 
2d  day  of  April,  1831,  by  the  name  of  tbs 
"Philadelphia  and  Delaware  County  Ballrosd 
Company,"  which,  by  a  supplement  to  said  act. 
passed  the  14th  day  of  March,  1S30,  wu 
changed  to  the  corporate  name  of  the  Phila- 
delphia, Wilmington,  and  Baltimore  Railroul 
Company.  The  agreement  of  union  by  which 
the  "Philadelphia,  Wilmington,  and  Baltimeie 
Railroad  Company,"  the  party  to  this  anit,  was 
formed  (of  which  Baid  exhibit  A  is  a  oopj), 
was  made  by  authority  and  in  pursuance  of 
the  Act  of  the  Genera!  Assembly  of  Maryland, 
passed  at  December  sension,  1837,  chap.  30,  aad 
other  corresponding  acta  of  the  General  Al- 
aembly  of  the  State  of  Delaware  and  the  Com- 
monwealth of  Pennsylvania,  recited  in  uid 
agreement  of  union,  marked  exhibit  A.  All 
which  aaid  acts  of  assembly  of  the  States  of 
Maryland,  Delaware,  and  Pennsylvania,  abovr 
referred  to,  or  referred  to  in  said  exhibit  A,  TC- 
lating  to  the  ini^orp oration  and  charter  of  the 
defendant,  are  to  be  regarded  as  part  of  thii 
statement,  and,  to  save  the  trouble  of  traa 
scribing  them,  either  party  may  read  them  froi^ 
the  printed  statutes;  to  have  the  same  effect  f 
if  they  were  transcribed  into  this  statement,  oi — 
regularly  certified  copies  of  the  same  filed  hsia — 

The  railroad  of  the  defendant  extenda  (lui^ 
the  city  of  Baltimore,  in  Maryland,  to  the  dl>— 
of  Philadelphia,  in  Pennsylvania,  passinip 
through  the  counties  of  Baltimore,  Harfoitt— 
and  Cecil,  in  Maryland,  and  thence  over  a  part' 
of  the  States  of  Delaware  and  Pennaylvanis  — 
That  portion  of  aaid  railroad  whicb  lies  weiC 
of  the  Susiitiehanna  River,  that  ia  to  say,  be- 
tween the  city  of  Baltimore  and  the  aaid  rivers- 
lying  partly  in  Baltimore  County  and  partly  tis 
Harford  County,  was  made  and  construeteA 
(prior  to  the  agreement  of  union  of  which  a — 
hibit  A  is  a  copy),  and  owned  in  severalty  b^ 
"the  Baltimore  and  Port  Deposit  Railroad  C<m - 
pany."  That  portion  of  said  railroad  whid^ 
'lies  east  of  the  Susquehanna,  and  [*S3^ 
bctwcpn  that  river  and  the  divisional  line  be-^ 
twecn  the  States  of  Delaware  and  Pfnnnjl-infr  - 
was  made  by  the  Wilmington  and  Susquehanna^ 
Railroad  Company,  and  (prior  to  the  said  a^we" 
mcnt  of  union,  of  which  exhibit  A  is  a  copy  9 
was  owneii  in  severalty  by  said  last- men tione^ 
company.  Previous  to  the  consolidation  -9^ 
"the  Delaware  and  Maryland  Railroad  Oo^V 
pany"  and  "'the  Wilmington  and  Susqnehnn*^ 
Howard  1"' 
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Railroad  Compaaj"  (ot  Delaware)  into  one 
company,  the  line  of  tile  road  whicti  the  said 
corporation,  "the  Delaware  and  Maryland 
Railroad  Company,"  waa  authorized  to  make, 
wac  that  part  of  said  road  which  lay  east  of 
the  Sne^uehanna,  and  between  that  river  and 
the  diFJBional  line  between  the  States  of  Mary- 
land and  Delaware,  and  that  part  of  said  road 
which  the  said  corporation,  "the  Wilmingtor 
and  Susqu^^hanua  Railroad  Company"  (of  Del 
aware),  was  authorized  to  make,  is  that  part 
of  aaid  road  which  lies  between  the  divisional 
linee  of  the  State*  of  Maryland  and  Delaware 
and  tha  Commonwealth  of  Penneylvania;  aach 
of  aaid  last -mentioned  corporations,  prior  to 
the  consolidation,  liad  commenced  the  location 
and  conatmction  of  their  said  several  parts: 
but  at  the  time  of  their  consolidation  under 
their  agreement  of  union  aforesaid,  neither  part 
was  completed,  but  ths  whole  was  completed 

gthe  Wilmington  and  Susquehanna  Railroad 
mpany,  after  their  agreement  of  union  afore- 
said, "nie  River  Susquehanna  is  passed  over 
by  the  use  of  a  steamboat  belonging  to  the  de- 
fendant, the  said  Philadelphia,  Wilmington, 
and  Baltimore  Railroad  Company,  and  used  by 
aaid  defendant  for  the  sole  and  exclusive  pur- 
pose of  transporting  persons  and  property 
teroaa  aaid  river,  from  shore  to  shore,  from 
Um  terminiu  of  the  railroad  track  on  the  other 
shore;  aaid  ateamboat  is  especially  constructed 
for  its  ose  in  connection  with  anid  railroad, 
sad  has  rails  laid  on  its  upper  deck  which  are 
■0  constructed  that  the  said  rails  are  placed  in 
^-  juxtaposition  with  the  railroad  track  of  the 
I  taihoad  when  the  boat  is  in  pli 

I         coniKction  with  the  terminus  of  the  road  on 
I         either  shore;   cars  are  received  upon  the  said 
^         deck  of  said  steamboat  from  the  railroad  track 
on  one  shore,  and  passed  over  the  river  by  the 
**>d  steamboat,  and  on  to  the  railroad  track  on 
">e  olber  shore  from  off  said  boat,  as  the  means 
J**^ passing  cars,  etc,  across  the  river;  and  prior 
■0  the  agreement  of  union,  of  which  exhibit  A 
"  *   copy,  was  owned  jointly,  but  in  unequal 
l*rt«,  by  the  Baltimore  and  Port  Deposit  Rail- 
'°*<1    Company  and  the  Wilmington  and  Sus- 
fllehanna   Railroad   Company,   and   was   nian- 
iS^  and  kept  in  repair  at  the  joint  expense,  in 
f"  Proportion  of  their  respective  interest  there- 
j?'   oy  the  aaid  last- mentioned  two  companies. 
*•**"]   "The  said  steamboat,  before  and  since 
"^    «aid  agreement  of  union  of  which  exhibit 
*  '■   ■  copy,  usually  remained,  and  still  usually 
f^'^w.ins,  m  a  dock  constructed  in  the  Susque- 
"J^***  River  by  protecting  piers  projecting  from 
™,    Barford  shore,  when  not  actually  in  use; 
''icli  dock  ia  on  the  west  shore  of  the  Suaque- 
^nxtft  River,  and  within  the  limits  of  Harford 
'^•^^Ity.     That   part   of   said   road   which   lies 
*J*^  of  the  divisional  line  between  the  States 
^f  l^laware  and  Pennsylvania,  and  thence  ex- 
r^'iing  to  the  city  of  Philadelphia,  was,  prior 
r'.^be  said  agreement  of  union  of  which  exhibit 
.   '*   a  copy,  constructed  and  owned  in  severalty 
^.  ^Xle  said  corporation,  called  the  Philadelphia. 
""I*   ■  -  _  .  .  _   - 


def. 


^^hich  exhibit  A  U  a  copy),  for  the  transoc- 
??*^    of  the  biuineas  of  said  company,  has  been 


established  and  held  in  the  city  of  Pbilndclphia, 
at  the  eastern  terminus  of  said  railroad. 

The  stated  meetings  of  the  board  of  direct- 
ora,  by  the  terms  of  said  agreement  of  union, 
are  to  be  held  alternately  at  Wilmington  and 
Philadelphia.  There  are  offices  at  Philaclelphia. 
Wilmington,  and  Baltimore,  at  any  one  of 
which  transfers  of  stock  may  be  made;  tha 
staled  meetings  of  the  stockholders  were  to  be 
held  in  the  city  of  Wilmington.  Prior  to  aaid 
agreement  of  union,  the  principul  olUce  of  the 
Baltimore  and  Port  Deposit  Railroad  Com- 
pany was  held  in  the  city  of  Baltimore,  and 
the  principal  olltce  of  the  defendant  within 
the  State  of  Maryland  has  been,  and  is  now, 
in  said  city,  at  which  place  one  ol  the  vice- 
presidents  of  the  said  corporation  resides.  All 
the  corporate  funds  and  capital  stock  of  said 
defendant  have  been  expended  and  contained 
in  the  location  and  construction  of  said  road, 
and  in  the  construction  of  such  works  and  im- 
provementa  as  were  necessary  and  expedient  to 
the  proper  completion  and  use  of  said  rond, 
and  m  the  purchase  of  cars  and  machinery  of 
transportation,  etc.,  necessary  and  indispen- 
sable to  the  completion  and  use  of  said  road; 
and  the  said  company  has  not,  at  any  time, 
since  the  said  agreement  of  union,  owned  or 
held,  and  does  not  now  own  or  hold,  any  estate, 
real,  personal,  or  mi*ed,  other  than  what  forms 
a  part  of,  or  necessarily  appertains  to,  the  con- 
struction and  completion  of  aaid  rond,  and  its 
works  and  improvements,  and  in  the  purchase 
of  cars  and  machinery  of  transportation,  etc., 
necessary  and  indispensable  to  its  use;  and 
over  and  beyond  its  actual  capital,  it  was  found 
necessary  to  raise  by  loan,  a  large  additional 
amount  for  the  purposes  aforesaid,  and  which 
amount  has  ticcTi  so  applied.  The  defendant 
was  assessed,  under  the  Act  of  the  General  As- 
semhly  of  Maryland  of  March  session,  1841, 
chop.  '23,  by  the  assessors,  appointed  ['381 
under  said  act,  for  Harford  County,  with  the 
sum  of  $127,000,  as  shown  by  a  copy  of  aaid 
valuation  and  assessment,  filed  herewith  as  a 
part  of  this  statement,  marked  exhibit  B.  The 
several  parcels  or  tracts  of  land,  valued  for  200 
acres  at  410  per  acre,  as  held  and  occupied  by 
said  company  from  the  Gunpowder  Falls  to  the 
Susquehanna  River,  lie  within  the  limits  of 
Harford  County,  and  consist  of  the  land  held 
and  occupied  by  said  company  for  the  bed  of 
its  railroad,  water  stations,  depots,  and  ticket 
oflices  of  said  company;  portions  of  which  said 
land  were  acquired  under  condemnations  for 
the  use  of  aaid  company,  under  the  provisions 
of  the  said  Act  of  the  General  Assembly  of 
Maryland,  of  December  session,  1831,  chap.  23;i. 
and  other  portions  of  which  were  acquired  bv 
agreement  with  the  owners  thereof.  The  title 
acquired  in  each  case  of  agreement  with  the 
owner  being  consummated  by  deed  of  bargain 
and  sale  to  the  president  and  directors  of  said 
ompany  and  their  successors,  in  the  ordinary 
erms  of  a  conveyance  in  fee.  The  houses  and 
ther  improvements  on  the  road,  and  at  Havre 
de  Grace,  and  the  depots,  ticket  oiTiees,  and  wa- 
ter stations  of  said  company,  lie  within  the 
limits  of  Harford  County.  The  railroad  track 
iron,  within  the  limits  of  Harford  Connly, 
valued  at  ttlS.OflO,  consists  of  the  rails  actually 
laid  down  and  in  use  as  the  track  of  said  rail- 
4«3 
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road  within  the  limit  aforcaaid.  And  the  eteam 
terry-boat  at  Havre  de  Grace,  valued  at  $15,000, 
is  the  steamboat  hereinbefore  mentioned,  useA 
-as  aforesaid  for  the  sole  and  excluiiive  purpose 
tif  transporting  persons  and  property  across  the 
River  Susquehanna,  from  the  terminus  of  tbi 
railroad  track  on  one  shore  to  the  terminus  of 
the  railroad  track  on  the  other  shore,  iu  the 
manner  hereinbefore  mentioned;  said  steam- 
boat is  and  continually  since  its  use  as  afore- 
said has  been,  duly  enrolled  and  licensed  at 
the  custom-house  in  Baltimore,  according  to 
the  act  of  Congress.  The  capita!  stock  of  the 
defendant,  under  the  agreement  of  union  (of 
whicli  exhibit  A  is  a  copy),  is  divided 
OOO  shares  of  $50  each,  which  stock  is  held  by 
various  persons,  many  of  whom  reside  in  the 
State  of  Maryland,  and  others  of  whoui,  aoA  a, 
large  majority  of  whom,  reside  in  other  States, 
iind  in  Europe,  and  was  so  held  at  the  time  of 
said  union.  The  stockholders  residing  in  the 
city  of  Baltimore,  in  Maryland,  had  actually 
been  assessed  to  the  extent  of  the  stock  by 
tliem  respectively  held,  no  objection  being 
taken  to  said  assessment,  nor  any  appeal  prose- 
cuted therefrom;  no  assessment  has  been  made 
on  the  stock  of  any  of  the  stockholders  resid- 
ing in  Harford  County,  or  Cecil  County,  if  any 
reside  there,  nor  on  the  stock  of  nonresident 
stockholders.  It  is  further  admitted,  that  the 
3B3*]  taxes  assessed  and  levied  upon  the  'said 
property  of  the  said  defendant  were  for  State 
purposes  for  the  years  1842,  1843,  1844,  and 
1849;  and  that  the  same  were  assessed  and 
levied  bj  the  commissioners  of  Harford  Coun- 
ty, under  the  act  of  the  General  Assembly  of 
the  State  of  Maryland,  passed  at  March  ses- 
sion, 1841,  chap.  23,  and  that  the  said  paper, 
marked  exhibit  B,  filed  as  a  part  of  this  state- 
ment, is  a  correct  statement  of  the  rate  and 
amount  of  taxes  so  assessed  and  levied,  and 
that  said  rate  of  taxation  is  the  same  as  that 
imposed  for  said  years  upon  all  real  and  per- 
sonal property  (not  expressly  exempted  by  said 
act  of  Assembly)  in  said  State.  It  is  further 
agreed,  that  if  the  court  shall  be  of  opinion,  on 
the  aforegoing  statement,  that  the  said  prop- 
erty of  said  defendant  is  liable  to  be  assessed 
for  taxes  for  general  State  purposes  under  the 
act  of  Assembly  aforesaid,  that  then  judgment 
be  rendered  for  the  plaintiff  for  $1,456.19  and 
costs;  but  if  the  court  shall  be  of  opinion  that 
the  said  property  of  the  said  defendant  is  not 
liable  to  be  assessed  and  taxed  as  aforesaid, 
but  the  same  is  exempt  from  such  assessment 
and  taxation  under  the  charter  of  the  defend- 
ant, or  the  said  Act  of  the  General  Assembly  of 
Maryland  of  March  session,  1841,  chap.  23, 
then  judgment  to  he  given  for  defendant. 

Geo.  R.  Richardson. 

Attorney  for  Plaintiff. 

Reverdy  Johnson,  for  Etefendant. 

Tllxhibit  A,  referred  to  in  the  aforegoing 
statement,  is  as  follows,  to  wit.- 
"  Agreement  between  the  Wilmington  and 
Susquehanna  Railroad  Company,  the  Balti- 
more and  Port  Deposit  Railroad  Company, 
and  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company. 
"Copy. — Articles  of  union  made  and  con- 
elndcd  this  6th  day  of  February,  in  the  year 
of  our  Lord  1838,  between  the  Wilmington 
*B4 


and  Susquehanna  Railroad  Company,  Itii 
Baltimore  and  Fort  Deposit  Railroad  Com- 
pany, and  the  Philadelphia,  Wilmington,  icd 
Baltimore  Railroad  Company,  by  vutue  ud 
in  pursuance  of  an  act  of  the  General  Assembly 
of  the  State  of  Delaware,  entitled  "A  furthei 
supplement  to  an  Act  entitled  an  Act  to  incoT' 
porate  the  Wilmington  and  Suaquehann*  Rwl- 
road  Company,"  and  of  an  act  of  the  GcDenl 
Assembly  of  Klaryland,  entitled  'An  Act  to 
authorize  the  union  of  the  Baltimore  snd  Port 
Deposit  Railroad  Company,  the  Wilmiagtca 
and  Susquehanna  Railroad  Company,  sni!  tls 
Philadelphia,  Wilmington,  and  Baltimore  Biil- 
road  Company,'  and  of  an  act  of  the  G<B- 
eral  Assembly  of  Pennsylvania,  entitled  'il 
Act  supplementary  to  the  Act  incorporating tlw 
Philadelphia,  Wilmington,  And  Baltimore  Btit 
road  Company.' 

'"First.  The  said  three  corporations  [*tll 
are  hereby  united,  and  from  and  after  the  flnt 
election  of  directors  hereinafter  provided  fw 
in  the  third  article  shall  he  merged  into  <M 
body  corporate,  under  the  name  and  styls  of 
the  Philadelphia,  Wilmington,  and  Baltinion 
Railroad  Company,  and  the  stocks  of  tlie  t^ 
three  corporations  so  united  shall  form  W 
common  stock,  and  all  the  estate,  real,  persm- 
al,  and  mixed,  and  the  rights,  priviteges,  adm- 
tages,  and  immunities  belonging  to  each  of  0» 
said  corporations,  become  and  be  vested  ii 
the  said  body  corporate,  and  the  debts  and  lis- 
bilities  of  each  of  the  said  corporations  ilw 
be  deemed,  and  are  hereby  declared  to  he,  tM 
debts   and   liabilities   of   tlie    said    body   if- 

"Second.  The  stock  of  the  said  body  v^- 
porate  is  hereby  divided  into  shares  of  flf? 
dollars  each,  of  which  the  present  stockhoWsii 
of  the  Wilmington  and  Susquehanna  EsiUow 
Company  arc  hereby  declared  to  be  entitled,  l" 
all,  to  sixteen  thousand  shares,  the  pr"^' 
stockholders  of  the  Baltimore  and  Port  Depw' 
Railroad  Company  to  nineteen  thousand  sbsrMi 
the  present  stockholders  of  the  Philadelphh, 
Wilmington,  and  Baltimore  Railroad  Comj«ff 
to  ten  thousand  shares,  including  those  fonur 
ed  heretofore,  which  are  to  be  hold  for  t* 
of  this  corporation ;  and  certiBcatei  j^ 
slock,  as  may  be  regulated  by  the  presidv 
and  directors  of  the  said  body  corporate,  •1'^ 
be  granted  and  issued  accordingly  to  **'^? 
said  stockholders  so  soon  as  the  said  ^^'^ 
holders  shall  have  paid  up  all  installments  am 
upon  the  shares  of  stock  held  by  them  ^"fft 
tively,  and  shall  have  surrendered  the  certil* 
cates  previously  issued  to  them  as  stockholWJ 
in  the  respective  companies  hereby  '"'"^^'S} 
the  capital  stock  of  the  said  corporation  bI*~ 
ionsist  of  such  number  of  shares  as  afoM**"" 
iubject  to  the  right  and  privilege  of  incrs*^ 
he  same  from  time  to  time,  according  to  >■' 
jrovisions  of  the  respective  eharters  of  the  *•* 
companies  hereby  united. 

"Third.  There  shall  he  fifteen  dirBrtWi" 
manage  the  affairs  and  business  of  the  i^ 
body  corporate,  and  a  meeting  of  the  *''£ 
holders  of  the  three  corporations  hereby  nai'* 
for  the  election  of  the  first  directors  shall  J 
held  at  ^Vilmington  on  Wednesday,  the  IW 
day  of  February,  instant,  of  the  time  and  pli* 
of  which  meeting  notice  shall  be  given  by  At 
present  president  of  the  Wilmington  aad  SW' 
Homrd  !*• 
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la  BailrcMd  Company  bj  advertisement 
ut  three  newspapers,  at  which  meeting 
diieeton  shall  be  elected  by  the  said 
Idera,  voting  in  person  or  b;  proxy, 
h  share  being  entitled  to  one  vote;  an  ' 
«tors  so  elected  shall  bold  their  offici 


"Tourth.  The  stated  meetings  of  the 
Idera  shall  be  held  in  the  city  of  Wil- 
li on  the  second  Uonday  of  January  in 
d  aray  year  hereafter,  at  which  time 
ce  mn  annnal  election  of  directors  shall 
J  by  the  atookhotders,  and  fiftpen  days' 
>f  the  time  and  place  of   each   stated 

■luU  be  given  by  advertisement  in  at 
iTee  newspapers;   the   election  shall  be 
■t,  and  each  share  of  the  stock  shall 
I  holder  thereof  to  one  vote,  to  be  gi 

0  person  or  by  proxy,  provided  it  has 
Id  for  three  calendai  months  before  the 

voting;  the  directors  shall,  after  the 
d  each  subsequent  election,  choose  by 
ne  of  their  own  number  to  be  president 
aid  body  corporate,  who  shall  serve  one 

-  until  the  election  of  a  successor;   the 

1  to  bold  an  election  for  directors  at  the 
escribed  shall  in  no  wise  affect  the  said 
rporate,  but  such  election  may  be  had 
e  notice  from  the  said  president  and  di- 

publisbed  as  aforesaid,  at  any  time 
three  months  after  the  time  so  pre- 
aa  aforesaid. 

directors  shall  hold  their  ofDces  for 
.r,  and  until  «  new  election  shall  take 
nd  the  powers  of  the  said  president  and 
s  shall  be  the  same  as  are  now  vested 
■resident  and  directors  of  the  Wilming- 
,  Susquehanna  Railroad  Company;  the 
it  may  be  removed  from  his  oflice  by  a 

two  thirds  of  all  the  directors.     The 

I  may,  in  each  year  that  they  may  deem 
able,  elect  •  vice-president  from  their 
oiber,  who,  in  the  absence  of  the  preal- 
all  have  all  the  powers  of  the  president, 

II  be  liable  to  removal  in  like  manner 
[wesident.  Five  directors  shall  consti- 
quonim  for  the  transaction  of  busi- 
Tie  directors  may,  if  they  shall  deem  it 
f.  appoint  an  executive  committee,  con- 
of  six  members,  from  the  Slates  of 
vania,  Delaware,  and  Maryland,  for 
le,  and  for  the  performancv  of  such  du- 
aoy  resolutions  of  the  directors,  or  any 

may  prescribe  and  assign;  and  the 
t,  or  Tice- president,  and  any  two  mem- 
said  t»>mraittee,  shall  constitute  a 
thereof.  All  officers  and  agents  of  the 
ion,  other  than  directors,  shall  be  ap- 
by  the  directors,  who  may  proscribe 
let  such  security  as  they  may  deem 
or  the  performance  of  their  duties. 

-  The  stated  meetings  of  the  board 
tors  shall  be   held  alternately  at  Wil- 

and  Philadelphia,  and  special  meet- 
y  be  held  either  at  Wilmington,  Phila- 
OT  Baltimore.  The  corporation  shall 
loea  opened  at  Wilmington.  Philadel- 
id  Baltimore,  at  either  of  which  trans- 
ers  *of  stock  may  be  made,  under  such 
»B  U  the  board  of  directors  may  pre- 

I.    AH  by-laws  shall  be  made,  altered. 


or  repealed  only  by  a  majority,  consisting  of 
not  less  than  two  thirds  of  all  the  directors;  tt 
being  understood  that  no  by-law  shall  contra- 
vene any  of  these  terms  or  stipulations;  and 
the  existing  by-laws  of  the  Wilmington  and 
Susquehanna  Kailroad  Company  shall,  until 
altered  or  repealed  as  aforesaid,  be  the  by-laws 
of  this  corporation;  and  all  rules  and  regu- 
lations necessary  for  the  management  and  con- 
duct of  the  business  of  the  company,  not  pro- 
vided for  in  a  by-law,  may  be  made  by  the 
directors. 

"In  witness  whereof,  the  said  corporations, 
parties  to  this  agreemeut,  have  caused  their 
respective  corporate  seals,  attested  by  the  sig- 
natures of  their  respective  presidents,  to  be 
hereunto  affliced,  the  day  and  year  first  herein- 
before written. 

"James   Price,  [1.  s.] 

Tres.  Wilm.  and  Susq'a  Railroad  Co. 
"J.  I.  Cohen,  Jr.  [1.  a.J 

"Pres.   Balto.   and   Fort   Deposit   Railroad   Co. 

'■M.  Newkirk,  [1,  s.] 

"Pres.  Phiiad.,  Wilm.,  and  Balto.  Railroad  Co. 
"In  pursuance  of  the  provisions  of  an  act  of 
the  General  Assembly  of  Maryland,  entitled 
'An  Act  to  authorize  the  union  of  the  Balti- 
more and  Port  Deposit  Railroad  Company,  the 
Wilmington  and  Susquehanna  Railroad  Com- 
pany, and  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company,'  said  corporations 
do  hereby  certify,  under  their  respective  corpo- 
rate seals,  attested  by  their  respective  presi- 
dents, that  the  within  and  foregoing  instru- 
ment of  writing  is  a  true  copy  of  an  agree- 
ment for  the  union  of  the  said  company,  made 
ond  concluded  on  the  6th  day  of  February,  A. 
D.   1B38.  James  Price,  [I.  s.] 

"Pres.  Wilm.  and  Susq'a  Railroad  Co. 
"J.  1.  Cohen,  Jr.,  [1.  s.] 

"Pres.   Balto,   and   Port  Deposit  Railroad  Co. 

"M.  Newkirk,  [1.  s.] 

"Pres.  Phiiad,,  Wilm.,  and  Balto.  Railroad  Co. 
"Received   to   be   recorded   the    12th  day   of 
February,  1838,  at  5  o'clock  P.  M,;   same  day 
recorded  and  examined. 

"Per   Thomas   Kell,  aerk. 
"In   testimony   that   the  aforegoing   is  a  true 
copy,  taken  from  liber  T  K,  No.  278,  folio 
[].  B.]  3D2,  etc.,  one  of  the  land  records  of  Balti- 
more County,  I  hereto  subscribe  my  name 
and   afbx.  the   seal    of    Baltimore   County 
Court,  this  3d  day  of  December,  1646. 
"A.   W.   Bradford, 
"Clerk    of   Balto.   Co.   Court." 
'Exhibit  B,  referred  to  in  said  state-  [*386 
mcnt,  is  as  follows,  to  wit: 

"A  list  of  the  real  and  personal  propirty  of 
the  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company,  as  per  the  assessors'  books 
'in  file  in  the  ollice  of  the  Commissioners  of 
Harford  County,  on  which  taxes  are  due  for 
tlie  years  of  1842,  1S43,  1844,  and  1845,  to  wit: 
Dilferent  tracts  of  land,  from  the  Gun- 
powder Falls  to  the  Susquehanna, 
containing    200    acres,    at    SIO    per 

acre.    $2,000 

Track  iron,  etc.,  etc 96,000 

Houses  and  otlier  improvements  on   the 

road,  and  at  Havre  dc  Grace, 16,000 

Steamboat  at  Havre  de  Grace, IG.OOO 
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"I  hereb)'  certifj,  that  the  above  !■  a  true 
tranacript  of  the  property  of  the  R»iIroad  Com- 
pany  from  the  asaessors'   books, 

"tiiven  under  my  hand  and  seat  of  the  Com- 
missioners of  Harford  County,  this — ■ 

1842.  To  State  Ux  on  $127,000,  at  25 

cents  per  $100, $317.60 

Commission  at  1} 19.05 

Interest  for  three  years 60.57 

1843.  To  SUte  tax  on  the  same,  at  25 

cents  per  $1DD  317.60 

Commission  at  1% 22.22 

interest  (or  two  years 40.75 

1844.  To   State   tax   on  the   above,   25 

cents  per  SlOO 317.60 

CommieBion  at  1% 22.22 

Interest  for  one  year,   20.38 

1845.  State  tax  on  the  above,  25  cents 

in  $100 317.60 


$1,455.19 
"James  Spicer,  Collector." 
It  is  agreed  that  any  errors  in  the  foregoing 
statement  may  be  corrected  by  counsel,  at  the 
trial  of  the  cause,  either  in  the  County  Court, 
Court  of  Appeals,  or  Supreme  Court  of  the 
United  States;  and  that  said  Btatenjcnt  may  be 
added  to  or  amended,  by  agreement,  at  any 
time.  George  R.  Hiehardson, 

Attorney   for  Plaintiff. 
Reverdy  Johnson, 

for  Defendant. 

The  following  is  the  summary  of  the  act  im- 

887'J  poaing  the  tax,  as  'well  as  of  the  acts 

incorporating   the   different   companies,   so   far 

as    the;    bear   upon    the    question   before    the 

The  first  section  of  the  Act  of  1st  April,  1841, 
imposing  the  tax  sought  to  be  recovered,  after 
enumerating  the  several  kinds  of  property 
which  are  to  be  the  subject  of  taxation,  includ- 
ing "all  stocks  or  shares,  owned  by  residents  of 
this  State,  in  any  bank,  institution,  or  com- 
pany incorporated  in  any  other  State  or  Ter- 
ritory," also  "all  stocks  or  shares  in  any  bank, 
institution,  or  company  incorporated  by  this 
State,"  declares  that  such  "and  all  other  prop- 
erty of  every  description  whatsoever  shall  be 
valued  agreeably  to  the  directions  of  tliia  act, 
and  shall  be  chargeable  according  to  such  valu- 
ation  with   the   public   assessment;    provided," 

The  ninth  section  makes  it  the  duty  of  the 
assessor  to  inform  himself  of  all  property  liable 
to  assessment,  and  to  make  a  return  thereof 
under  prescribed  heads,  the  fifth  of  which  was, 
"Bank  stocks  and  other  slocks  particularly 
specified,  with  tlieir  respective  values." 

The  sixteenth  section  provided,  that,  for  the 
valuing  of  stock  in  private  corporations  held 
by  non-residents,  the  locality  of  such  stocks 
should  be  deemed  to  be  at  the  place  where  the 
principal  place  of  business  of  such  corporation 
should  be  situate. 

The  seventeenth  section  enacted  that  the 
president  or  proper  officers  of  corporations 
should  make  out  and  deliver  to  the  assessors 
of  the  proper  county  an  account  of  stock  in 
such  corporation. 

The  forty-fifth  section  made  it  the  duty  of 
the  levy  court  or  commissioners  of  the  several 
I'ounties  to  impose  a  tax  of  twenty  cents  on 
every  JIOO  of  assessable  property,  according  to 
their  valuation, 
4  (to 


The  flfty-third  section  provided  that  the  tax 
imposed  "shall  be  collectible  and  payable  into 
the  State  treasury  accorrling  to  ihe  provisions 
of  this  act,  and  be  in  all  respects  subject 
thereto." 

The  second  section  of  the  Act  of  1831,  eh. 
288,  entitled  "An  Act  to  incorporate  the  Balti- 
more and  Port  Deposit  Railroad  Company," 
enacted  that  "the  subscribers  of  the  said  stock, 
their  sueceaaors  and  assigns,  shall  be,  and  they 
are  hereby  declared  to  be,  incorporated  into  a 
company,  by  the  name  of  the  Baltimore  and 
Port  Deposit  Railroad  Company,  and  by  that 
name  shall  be  capable  in  law  of  purchasing, 
holding,  selling,  leasinp,  and  conveying  estates, 
real,  personal,  and  mixed,  so  far  as  shall  be 
necessary  for  the  purposes  hereinafter  men- 
tioned, and  no  further,  and  shall  have  per- 
petual succession,  and  by  said  corporate  name 
may  sue  and  be  sued." 

•The  twelfth  section  gave  authority  ['asS 
to  construct  a  road  one  hundred  feet  wide 
from   the  city   of   Baltimore  to  Port   Deposit, 

The    twentieth    section    declared    that    "the 
shares   of   the   cap 
shall   be   deemed   t 
tate." 

The  Act  of  1831,  eh.  296,  entitled  "An  Act 
to  incorporate  the  Delaware  and  Maryland 
Railroad  Company,"  gave  a  perpetual  charter, 
and  authorized  the  construction  of  a  road  one 
hundred  feet  wide  "from  some  point  on  the 
Delaware  and  Maryland  line"  ''to  Port  De- 
posit,  or  any  other  point  on  the  SusquehautM 

The  nineteenth  section,  after  giving  author- 
ity to  purchase  property,  charge  tolls,  etc.,  «nd 
declaring  that  the  property  specified  should 
be  vested  in  said  company  and  their  successora 
forever,  proceeds:  "And  the  shares  of  the  capi- 
tal stock  of  said  company  ahsll  be  deemed  Mid 
considered  personal  estate,  and  ahall  be  ex- 
empt from  the  impoaition  of  any  tax  or  burden 
by  the  State's  assenting  to  this  law,  except  up- 
on that  portion  of  the  permanent  and  fixed 
works  of  aaid  company  wliicli  may  lie  nithin 
the  State  of  Maryland;  and  that  any  tax  which 
shall  hereafter  be  levied  upon  said  section  ahall 
not  exceed  the  rate  of  any  general  tax  which 
may  at  the  same  time  be  imposed  upon  similar 
real  or  personal  property  of  this  State  for  State 


Act  of  14th  March,  1838,  ratifies  and 
adopts  the  Act  of  the  General  Assembly  of 
Dehiware,  passed  24th  July,  1835,  which  pro- 
vided for  the  union  of  the  Wilmington  ftnd 
Susijuehanna  Railroad  Company  (incorporated 
by  the  General  Assembly  of  Maryland)  into  one 
company,  to  be  styled  "the  Wilmington  ftid 
Susquehanna  Railroad  Company,"  and  whiA 
also  provided  that  "the  holders  of  the  stock  of 
the  said  railroad  companies,  so  united  as  afore- 
said, shall  hold,  possess,  and  enjoy  all  the  prop- 
erty, rights,  and  privileges,  and  exercise  all  the 
power  granted  to  and  vested  in  the  aaid  rail- 
road companies,  or  either  of  them,  by  thia  or 
any  other  law  or  laws  of  this  State  or  of  tin 
State  of  Maryland." 

The  Act  of  1837,  cb.  30,  authorizes  the  unioB 

of   the   Baltimore   and   Port   Deposit   Railroad 

Company,  and  the  Wilmington  and  SusauehaB- 

na  Railroad  Company,  with   the   Philadelphia, 

Howard  l«. 
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Triliuington,  »ad  Baltimore  Railroad  Company, 
Mid  provides  that  said  "bodj  corporate  so 
fanned  ihall  be  entitled  trithin  this  State  to 
ill  the  powers  and  privileges  and  advantages 
non'  belonging  to  the  two  first  above-nained 
iiirporationa." 

The  cause  was  argued  by  Mr.  Heiedith  for 
S8S*]  the  defendant  *in  error,  and  submitted 
OD  printed  poiuta  by  Mr.  Beverdy  Johnion  for 
lite  plaintiff  in  error. 
Hr.  Heredith,  for  the  defendant  iit  error 
It  will  be  contended  by  the  defendants  it 

lit.  That  the  property  aAseased  for  the 
Bute  taxes,  for  the  recovery  of  which  this  — " 
ms  brought,  was,  at  the  time  of  said  asi 
ment,  lia^e  to  State  taxation.  Laws  of  Mary- 
land, March  Session,  IMl,  ch.  23;  McCulloch  t. 
Bute  of  Maryland.  4  Wheaton,  436;  Providence 
Bank  t.  Billings,  4  Peters,  563,  664;  Passenger 
Cases,  7  Howard.  402;  Nathan  t.  State  of  Loui- 
siana, 6  Howard,  80;  Battle  v.  Corporation  of 
Mobile,  0  Alabama.  234;  Howell  t.  State  of 
Haryland,  3  Gill,  14. 

2d.  That  the  property  so  asaeaaed  wrt  not 
axempted  from  taxation  by  any  contract  or 
agreement  binding  on  the  State  of  Maryland. 
Laws  of  Maryland,  1S31,  ch.  288;  1831,  ch. 
Z96;  183G,  ch.  B3;  1837,  ch,  30;  Providence  Bank 
V.  Billings,  4  Peters,  514;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Peters,  420;  McGuIloch  v. 
State  of  Maryland,  4  Wheaton,  430;  Bulow  t. 
Cntj  Council,  1  Nott  ft  McCord,  627;  Angel  ft 
Ames  on  Corporations,  435,  469,  462,  467,  and 
e«aes  referred  to;  Biatchford  v.  Mayor  of  Ply- 
mouth, 3  Bingham,  N.  C.  0B1;  Dwarria  on 
StatutcB,  9  Law  Libraiy,  SO  et  se<].;  Kirby  v. 
Potter,  4  Veaey,  761;  Wildman  v.  Wildman,  9 
Vcaey,  177;  Rawlins  v.  Jennings,  13  Vesey,  45; 
Page  T,  Leapingwell,  18  Veaey,  467;  Heed  v. 
Ucnr«w,  5  Usmmond,  380;  Pembroke  v.  Dux- 
bury,   1  Pickering,  109. 

There  sre  several  Questions  which  might  ba 
laised  in  the  court  below,  hut  which  would  not 
be  properly  raised  here.  The  only  question  is 
that  which  gives  this  court  juriEdiclion, 

The  Baltimore  and  Fort  Deposit  Railroad 
Company  had  granted  to  them  a  perpetual 
charter,  without  any  bonus  to  the  State.  But 
the  charter  contained  no  exemption  from  Stntc 
taxation. 

The  Act  of  1831,  ch.  296.  gave  to  the  Dels- 
irare  and  Maryland  Railroad  Company  a  per- 
petoal  charter.  The  nineteenth  section  declares 
tbat  the  shares  of  the  capital  stock  shall  be 
considered  personal  estate.  There  is  obacurity 
IB  this  section.  The  object  would  seem  to  have 
been  to  convert  the  shares  into  personal  estate 
in  order  to  subject  them  to  execution,  Maryland 
not  having  passed  any  taw  till  after  this  char- 
ter subjecting  stocks,  etc..  to  execution.  The 
•ame  section  also  declares,  that  such  shares 
shall  be  exempt  from  the  imposition  of  any 
tax,  etc.  It  would  seem  from  this  that  the 
Legislature  meant  to  exempt  stock  in  the  hands 
of  the  stockholders.  Then  comes  the  exception, 
that  tba  Legislature  reserves  the  right  to 
»0*]  'tax  the  permanent  and  fixed  works  of  I 
the  eompany,  which  would  indicate  that  every- 
tlung  else  was  exempted.  And  yet  that  would  ! 
be  a  grant  of  an  exemption  by  implication,  ' 
then  being  no  express  words. 

The  plaintiffs  eUim  an  exemption  which  was  | 
ISUed. 
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not  originally  granted  to  them,  but  was  grant' 
ed  to  another  company,  which  was  subsequent 
ly  merged  in  the  present  company.    How  was 

this  exemption  transferred! 

The  act  of  1835,  chap.  93,  incorporates  the 
lepslation  of  Delaware  on  the  same  subject. 
That  act  creates  a  new  corporation.  In  1837, 
when  the  last  union  was  asked  for,  Maryland 
provided  that  the  three  corporations  should  be 
merged  in  and  form  one  body  corporate,  and 
that  it  should  have  all  the  powers,  privileges, 
and  advantages  of  the  two  former  companies, 
namely,  the  Baltimore  and  Port  Deposit  Rail- 


exemption  which  could  be  transferred  was  that 
of  the  Delaware  and  Maryland  Railroad  Com- 
pany (because  the  other  company  had  no  ex- 
emption), which  had  been  merged  in  the  WU- 
mington  and  Susquehanna  Railroad  Company. 
But  the  exemption  of  the  former  was  gone  nec- 
essarily, because  it  was  only  the  stock  of  that 
ipany   which  was  exempted.     The  moment. 


or  intermingling  of  it,  with  tliat  of  the  other 
companies,  its  distinctive  character  was  de- 
stroyed. Reed  V.  McGrew  and  Pembroke  v. 
Duxbury  are  full  to  the  point.  And  in  The 
Charles  River  Bridge  case  this  court  held,  that, 
by  the  charter  to  the  Charles  River  Company, 
the  franchise  which  had  originally  existed  in 
Harvard  College  was  extingushed.  Bo  here,  by 
these  new  charters,  the  original  exemption  was 
extinguished. 

But  suppose  it  to  have  been  transferred,  how 
will  it  avail  the  present  company!  The  prop- 
erly here  aa»esa<?il  was  not  that  which  original- 
ly belonged  to  the  Delaware  and  Maryland 
Company,  but  to  the  Baltimore  and  Port  De- 
posit Company,  which  latter  had,  as  I  have 
shown,  no  exemption  at  all. 

Tlie  only  doubt  is  as  to  the  steamboat.  But 
it  has  been  decided  that  a  tax  of  this  kind  does 
not  intrrlere  with  the  regulations  of  cotnmcrce. 
It  docs  not  appear  that  this  steamboat  ever  be- 
longed to  the  exempted  company.  On  the  con- 
trary, from  the  kinds  of  property  authorized 
by  the  charter,  it  would  seem  otheiwise.  The 
cliarter  was  to  construct  a  road  from  the  divi- 
sional line  to  the  Susquehanna  River,  and  no' 
further.  The  property  to  be  used  was  such  as 
was  req,uired  for  this  road,  not  for  crossing  the 
river,  j\on  constat,  then,  this  steamboat  ever 
belonged  to  the  exempted  company. 

•Mr.   Johnson,    for    the    plaintiff   in    ['SSI 

The  only  question  is,  whether,  by  contract 
between  the  plainliir  in  error  and  the  State, 
the  pluintilT  was  not  exempt  from  (he  taxation, 
the  amount  of  which  it  was  the  purpoE^e  of  the 
suit  to  exact.  The  judgment  being  against  the 
plaintiff  in  error,  who  claimed  the  exemption 
under  the  alleged  contract,  and  its  protection 
under  the  Constitution  of  the  United  States, 
it   must  be  reversed  if  their    ground    con    be 

Fir^t.  Was  there  a  Contract!  And  second. 
la  it  impaired  by  the  tax  in  question! 

Tiiis  is  to  be  ascertained  by  referring  to  the 
several  acta  of  Maryland,  under  which  the 
plaintitT's  franchise  is  held.  If  these  contain 
the  contract  relied  upon,  the  point  ia  made  out 
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That  a  State  may  contract  In  the  form  of  a 
legislative  act,  and  so  as  to  deprive  herself  in 
a  particular  instance  of  the  right  to  exercise 
ber  taxing  power,  are  not  now  open  queEtJons. 
It  IB  the  settled  doctrine,  Dartmouth  College  v. 
Woodward,  4  Wheaton,  518;  New  Jersey  T. 
Wilson,  7  Cranch,  164, 

Is  there,  then,  such  a  contract  in  this  caaet 

Before  the  present  company  existed,  the  right 
to  ma\ce  the  road  from  Baltimore  to  Phila- 
delphia was  in  various  companies,  chartered  for 
oertaiu  portions  of  the  road,  by  Maryland,  Del- 
aware, and  PeniiBylvs.nia.  These,  by  an  agree- 
ment authorized  by  laws  of  the  same  States, 
were  united  into  one  on  the  5tb  of  February, 
1S38,  under  the  name  of  the  plaintiff  in  error; 
the  agreement  is  in  the  record. 

By  the  terms  of  this  aBSOciation,  and  the 
several  acts  legalizing  it,  it  will  be  seen  that  all 
the  privitegQs  and  exemptions  possessed  by  any 
one  of  the  companies  under  its  own  charter  be- 
came vested  in  the  united  body,  and  co-exten- 
sive with  the  entire  route  of  the  road. 

The  Act  of  Maryland,  of  1S31,  chap.  288, 
con  to  ins  the  exemption  from  taxation  upon 
which  reliance  is  placed.  The  tax  levied  is  not 
on  the  real  or  fixed  property  only,  owned  by 
plaintifl  in  error,  and  being  within  the  limits  of 
Harford  County,  but  upon  the  iron  rail,  etc, 
and  the  steamboat  at  Havre  de  Grace. 

The  land  is  taxed,  and  also  three  other 
items;  this,  it  is  submitted,  is  a  clear  violation 
of  the  exemption  referred  to.  That  the  exemp- 
tion, but  for  its  qualification  in  the  section 
making  it,  would  have  erabraced  the  ent~ 
property,  real  and  personal,  of  the  company, 
perfectly  clear.  The  question  then  is.  Was  it 
the  object  of  the  qualification  to  take  out  of 

the    exemption    anything    else    than    the 

landr  It  is  submitted,  that  the  rail  track, 
and  wooden,  and  the  steamboat,  are  the  fixed 
property,  within  the  meaning  of  the  exemption. 
392*]  To  give  it  'that  interpretation,  would 
be  to  make  the  exemption  annul  the  entire 
section,  and  render  the  exemption  altogethei 
nugatory. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  is  a  corporation  com- 
posed of  several  railroad  companies  which  had 
been  previously  chartered  by  the  States  of 
Maryland,  Delaware,  and  Pennsylvania;  and 
which,  by  corresponding  laws  of  the  respective 
States,  were  united  together,  and  form  one  cor- 
poration under  the  name  and  style  of  the  Phil- 
adelphia, Wilmington,  and  Baltimore  Railroad 
Company.  The  road  of  this  corporation  ex- 
tends from  Philadelphia  to  Baltimore. 

One  of  the  companies  which  now  forms  a 
part  of  this  corporation  was  originally  the 
Baltimore  and  Port  Deposit  Railroad  Company, 
and  was  chartered  by  Maryland  by  an  act 
passed  in  1831,  chap.  288.  The  road  construct- 
ed by  this  company  extended  from  Baltimore 
(o  the  Susquehanna,  lying  altogether  on  the 
west  side  of  the  river. 

The  Delaware  and  Maryland  Railroad  Com- 
pany was  another  of  the  original  corporations. 
and  was  also  chartered  by  Maryland  by  the  Act 
of  1S31,  ch.  296.  It  extended  from  the  Del- 
aware line  to  the  Susquehanna,  and  lies  on  the 
east   side   of   the   river.     This    eompaay    was 


afterwards,  by  the  Act  of  1836,  chap.  93,  and 
a  corresponding  law  passed  by  the  State  of  Del- 
aware, united  with  the  Wilmington  and  Sus- 
quehanna Railroad  Company,  which  bad  been 
previously  chartered  by  Delaware;  the  two 
companies  when  united  taking  the  corporate 
name  of  the  latter. 

Afterwards,  by  an  act  of  Assembly  of  Mary- 
land, of  1S37,  chap.  3D,  and  corresponding  lawl 
passed  by  Delaware  and  Pennsylvania,  the  last- 
mentioneit  company,  together  with  the  Balti- 
more and  Port  Deposit  Railroad  Company,  wu 
authorized  to  unite  with  the  Philadelphia, 
Wilmington,  and  Baltimore  Railroad  Company, 
which  had  been  previously  chartered  in  tha 
States  where  it  was  situated;  and  these  united 
companies  were  incorporated  into  one,  under 
the  name  and  style  of  the  last -mentioned  com- 
pany, and  the  corporation  thua  formed  ii  tlM 
plaintiff  in  error. 

In  1841,  since  the  union  of  these  companies, 
an  act  of  Assembly  of  Maryland  was  passed, 
imposing  a  tax  for  State  purposes  upon  the 
real  and  personal  property  in  the  State.  Under 
this  law,  the  portion  of  the  road  which  be- 
longed to  the  Baltimore  and  Port  Deposit  road, 
before  the  union  last  above  mentioned,  has 
oeen  assessed  as  a  part  of  the  taxable  property, 
in  the  State,  in  the  manner  set  forth  in  the 
schedule  contained  in  the  record.  It  is  admit- 
ted that  it  has  been  assessed  at  the 
'same  rate  with  that  of  individuals,  [*S9S 
and  as  prescribed  by  the  law. 

The  question  submitted  to  this  court  ia, 
whether  this  property  of  the  plaintiff  in  error 
is  liable  to  be  so  taxed,  under  the  grants  con- 
tained in  the  different  charters  above  re- 
ferred to. 

The  charter  of  the  Baltimore  and  Port  De- 
posit Railroad  declared  that  the  property  !■ 
this  road  when  constructed  should  be  vested  in 
the  company,  and  that  the  shares  of  the  com- 
pany should  be  dpcmed  and  considered  as  per- 
sonal property.  But  there  is  no  provision  in 
the  law  exempting  its  stocks  or  its  property, 
real  or  personal,  from  taxation.  And  certMn* 
ly  there  is  no  reason  why  the  property  of  a  eor- 
po  rat  ion  should  be  presumed  to  be  exempted, 
or  should  not  bear  its  share  of  the  necessaiT 
public  burdens,  as  well  as  the  property  of  indi- 
viduals. This  court  on  several  occasions  ha* 
held,  that  the  taxing  power  of  a  State  is  new 
presumed  to  be  relinquished,  unless  the  inten- 
tion to  relinquish  is  declared  in  clear  and  un- 
ambiguous terms.  In  the  act  incor^ra4ins 
this  company,  there  is  nothing  from  which  eui£ 
an  inference  could  possibly  be  drawn;  and, 
staniJing  upon  this  charter  atone,  the  tAz  wu 
without  doubt  lawfully  imposed. 

Neither  can  such  an  inference  be  drawn  froB 
anything  contained  in  the  subsequent  law  by 
which  this  company  became  finally  consolidated 
with  the  plaintiff  in  error.  It  remained  a  sep- 
arate corporation,  without  any  alteration  in  it* 
charter  in  this  respect,  until  the  union  waa 
formed  by  the  Act  of  183T.  It  was  situated 
1 1  together  in  the  State  of  Maryland.  The 
\'ilmington  and  Susquehanna  Railroad  Com- 
pany was  partly  in  Maryland  and  partly  in 
Delaware,  and  owed  its  existence  to  a  separate , 
charter.  And  the  law  which  authorizea  these 
two  companies  to  unite  themselves  with  tba 
plaintiff    in    error,    declares    that     this     neV 

HowaLTd  1*.     , 
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torfortiitm,  that  ]■,  the  PhiladelpbU,  Wil- 
migton,  wad  Baltimore  Railroad  Compan;, 
■hill  be  entiUed  wtthin  thia  State  to  all  the 
powers  and  priril«gw  ai^d  advantages  at  that 
time  MongUig  to  these  two  eompanieo.  It 
gnnti   it  no&ing   mwe. 

Now,  aa  these  eompanlea  held  their  corporate 
pririlegca  under  different  charters,  the  evident 
meaning  of  this  prorision  is,  that  whatever 
phrileges  and  advantages  either  of  them  pos- 
•osed  should  in  like  manner  be  held  and  pos- 
•ened  hj  the  new  compaof,  to  the  extent  of 
the  road  they  had  respectively  occupied  before 
the  onion;  that  it  should  stand  in  their  place, 


the  road  which  had  jireviously  belonged  to 
them.  And  this  intention  is  made  stiti  more 
evident  bj  the  fourth  section  of  the  law,  which 
SV4*I  makes  the  new  corporation  'responsi- 
ble for  the  contracts,  debts,  obligations,  en- 
pgements,  and  liabilities  at  law  or  in  equity 
of  the  several  companies,  and  declares  tbat  it 
ahaU  hold  and  be  entitled  to  all  the  estate,  real, 
DBiaonal,  and  mixed,  choBes 
longii 
Tbo  p 

«rtj  of  the  Baltimore  and  Fort  DepoBit  Kail- 
Ta*d  Ccm[mny,  with  all  the  liabilities  to  which 
it  wu  subject  in  the  hands  of  that  company. 

The  act  which  incorporated  the  Delaware 
■ad  Maryland  Railroad  provided  that  the 
■har«a  in  that  company  should  be  deemed  and 
flonaidered  personal  estate,  and  should  be  ex- 
empt from  any  tax  or  burden,  "except  upon 
that  portion  of  the  permanent  and  fixed  works 
which  might  be  in  the  State  of  Maryland." 
And  the  law  of  lS3fi,  which  authorized  the 
nniiMi  of  this  eomiMiny  with  the  Wilmington 
and    Susquehanna  Railroad   Company,   secured 


eonferred  on  them  or  either  of  them.  The 
original  exemption,  therefore,  of  the  Delaware 
and  »  Maryland  Railroad  Company,  as  far  as  it 
went,  was  extended  to  the  Wilmington  and 
Susqnehaiina  Rnilrond  Company,  and  has  been 
caatiaued  to  the  plaintiffs  in  error.  But  as  the 
ri|^t  of  taxation  on  that  part  of  the  road  is 
not  is  question  in  tiiis  suit,  we  forbear  to  ex- 
fnam  an  opinion  upon  it.  For  if  this  reetric- 
tbni  eonld  be  supposed  to  exempt  from  taxa- 
tioB  the  description  of  property  enumerated  in 
tha  aehednle,  or  any  part  of  it,  it  could  not  af- 
fect the  question  before  us.  The  provisions  of 
this  dmrter  have  never  been  extended  to  the 
portion  of  the  road  on  the  west  side  of  the 
river,  which  was  conetructed  under  the  charter 
of  the  Baltimore  and  Fort  Deposit  Railroad. 
lis  tliat  company  held  it,  so  it  is  now  held  by 
the  plaintiff  in  error,  with  the  same  privileges, 
powers,  and  liabilities.  And  as  the  property  as- 
usaed  was  liable  to  taxation  in  the  hands  of 
the  original  corporation,  it  is  equally  liable  in 
the  hands  of  the  company  with  which  it  is  now 
eonsolidated. 
The  Judgment  uniat  therefore  be  affirmed. 


argued  by  counsel;  on  conBlderation  whereof, 
it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Court  of 
Appeals  in  this  causa  be,  -and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at 
the  rate  of  six  per  centum  per  annum. 


•THE  BALTIMORE  AND  SUSQUE-  ['895 
HANNA  RAILROAD  COMPANY,  PUintiff 
in  Error, 

ALEXANDER  NESBIT  and  Penelope  D.  Good- 


Railroad  company — charter  enabling  to  con- 
demn lands---damageB  assessed — no  tender- 
subsequent  statute  requiring  court  to  set 
aside  inquisititHi,  constitutional. 

The  Btste  ol  Marjland  ETsnted  a  charter  to  a 
railroad  company.  In  which  provltilon  waa  made 
for  the  condemnatloa  ol  land  to  the  (allowlDg  ef- 
fect:  ' 


Bs  the  damages,  which  award  ehould  be  con- 

flrmed  by  the  County  Court,  unlesB  cause  to  the 
contrar;  wsb  shown. 

The  charter  further  provided,  that  the  payment, 
or  lender  at  payment,  of  such  valuation,  ahoold 
entitle  the  companr  to  the  estate  as  lolly  as  If  II 
had  been  conveyed. 

In  1836,  there  was  an  Inquisition  by  a  jury,  con- 
demning certain  lands,  whicli  was  ratlOed  and 
conBrmed  by  the  County  Court. 

In  1841,  the  Legislature  pnased  an  act  directing 
the  County  <;ourt  to  set  ailde  tbe  Inquisition  and 
order  a  new  one. 

On  the  18th  of  April.  1844,  the  railroad  company 


1  the 


..._ of  tbe  damages,  with  late> 

D  the  owner  of  the  land,  which  offer  was  re- 
;  and  on  the  ZGth  of  April,  1844,  the  owner 
■a  to  the  County  Court  to  set  aside  the  Inqul- 


0  be  d 


bthec< 


The  law  of  1S41  was  not  a  law  ImpalHng  the  Ob- 
ligation of  a  contract.  It  neither  changed  the  con 
tract  between  the  company  and  the  State,  nor  did 
It  devest  the  comimnv  of  a  vested  title  to  tbe  land. 

The  charter  provided,  that,  upon  tendering  the 
datnagea  to  the  owner,  the  title  to  tbe  land  should 
iM^come  vested  In  the  company.  There  having  been 
no  such  lender  when  the  Act  of  1841  was  pasaed. 
rive  yearn  after  the  in^ulalllon,  that  act  only  left 
Ibe  narlles  in  tbe  situation  where  tbe  charter 
placed  them,  and  no  title  was  devested  out  of  tha 
comTianr.  hpcnuse  thev  had  acquired  none. 

The  Stoten  hove  a  tlRht  to  direct  a  re-hearing  ol 
cases  decided  in  their  own  courts.     The  only  ifmit 

that  the  Conalltutlon  of  the  United  States  farbiils 
their  passing  ex  post  facto  laws,  which  arc  retro- 
spective penal  lawa.  But  a  law  merely  deresllng 
antecedent  vested  rights  of  property,  where  there 

tutlon  of  tbe  'onlted  States. 


TU(  eM»e  eamo  OB  t«  be  heard  on  the  tran 
l^^'>tO>e  record  from  the  Court  of  App.ul: 
lor  the  Weatem  Shore  of  MaryUnd,  and   wai 


under   the   twenty-fifth    section   of   the   Judi- 
ciary Act. 

The  facts  in  the  case  are  stated  in  tbe  opin- 
ion  of  the  court,  to   which   the  reader   is   re- 

It  waa  argued  by  Messrs.  Can:pbell  and 
Yellot  for  the  plaintiff  in  error,  and  Mr. 
Johnson  for  the  defendants  in  error. 

'I'hc  caunscl  for  the  plaintifF  in  error  made 
the  following  points: 

ls(.  Tlijit  the  charter  was  a  contract  between 

the  Slate  of  Maryland  and  the  railroad  coni- 

I  pany,  and  that  the  Act  of  1S41,  which  varies 
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SUFBEUE  CODBT  OP  THE  UKITEII  STATES. 


the  temu  of  that  contract  without  the  cam- 
paof's  BBsent,  la  a,  law  impairing  the  obliga- 
tion of  the  contract,  and  therefore  unconstitu- 
tional and  void.  Green  v.  Biddle,  6  Wheat,  84; 
Dartmouth  College  v.  Woodward,  4  Wheat.  647, 
683,  668,  689.  699,  710,  711,  712. 

2d.  That  the  title  to  the  land  condemned 
having  vested  by  the  conflrmation  of  the  in- 
quiaittoQ,  and  the  tender  of  the  monej  anterior 
to  the  action  of  the  Baltimore  County  Court, 
S96»]  under  the  "Act  of  1841,  that  act  i».  un- 
constitutional, because  it  devest b  vested  rights, 
and  in  this  way  impairs  the  obligation  of  con- 
Mr.  Johnson  contended — 
'  That  there  is  nothing  of  the  character  of  a 
contract  in  the  charter,  that,  by  the  Constitu- 
tion of  the  United  States,  deprives  the  Legis- 
lature of  the  State  of  the  power  to  order  a  re- 
hearing of  the  case.  Satterlee  v.  Matthewson, 
2  Pet,  380;  Livingston's  Lessee  v.  Moore  et  al., 
7  Pet.  489;  Wilkinson  v.  Leland,  2  Pet.  827; 
S.  C.  10  Pet.  294;  Watson  v.  Meroer,  S  Pet. 
8S;  Charlea  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court; 

This  case  comes  before  us  from  the  District 
of  Maryland,  upon  a  writ  of  error  to  the  court 
of  Baltimore  County,  prosecuted  under  the 
twenty-Hfth  section  of  the  Judiciary  Act. 

The  facts  from  which  the  questions  to  be  ad- 
judged arise  are  the  following: 

The  L^alature  of  Maryland,  by  a  law  of 
the  I8th  of  February,  1828,  incorporated  the 
plaintiff  in  error  by  the  name  and  style  of  the 
Baltimore  and  Susquehanna  Railroad  Com- 
pany, for  the  purpose  of  constructf/ig  a  rail- 
road from  the  city  of  Baltimore  to  some  point 
or  points  on  the  Susquehanna  River.  To  en- 
able this  company  to  acquire  such  land,  earth, 
timber,  or  other  materials,  as  might  be  neces- 
sary for  the  construction  and  repairing  of  the 
road,  the  law  above  mentioned,  by  its  Sfteenth 
section,  authorized  the  company  to  agree  with 
the  owners  of  the  land  and  other  materials 
wanted,  for  the  purcbaxe  or  use  thereof;  and 
in  the  event  that  the  company  could  not  agree 
with  tlie  owners,  or  that  the  ownera  were  femes 
covert,  under  age,  insane,  or  out  of  the  county, 
tliiB  neetion  proviiied  that  a  justice  of  the  peace 
of  the  county,  upon  application,  should  there- 
upon issue  his  warrant  to  the  sheriff  to  sum- 
mon a  jury,  who,  in  accordance  with  the  di- 
rections contained  in  the  same  section  of  the 
statute,  should  value  the  damages  which  the 
owner  or  owners  would  suatain,  and  that  the 
inquisition,  signed  and  scaled  by  the  jury, 
should  he  returned  by  the  sheriff  to  the  clerk 
or  prothonotary  of  this  county,  to  be  filed  in 
court,  and  tlint  the  aanie  should  be  confirmed 
by  said  court  at  its  next  session,  if  no  sufficient 
cous<;  tu  the  contrary  be  shown. 

The  section  further  provides,  thait  "such 
valuation,  when  paid  or  tendered  to  tliB  own- 
er or  owners  of  said  property,  or  to  his,  her,  or 
their  legal  represi'ntatives,  shall  entitle  the 
contpaiiy  lo  the  estate  and  interest  in  the  same 
3B7*J  llius  valued,  as  'fully  as  if  it  had  been 
conveyed  by  the  owner  or  ownera  of  the  same; 
and  the  valuation,  if  not  reccivi'd  when  ten- 
tered,  mi.y  at  any  time  thereafter  he  recovered 
4JV 


from  the  company  without  eoets  by  the  satd 
owner  or  owners,  his  her,  or  their  legal  repre- 

It  appears  that,  under  the  authority  of  the 
statute  above  cited,  an  inquisition  was  (upon 
the  application  of  the  plaintiff  in  error)  held  by 
the  sheriff  of  Baltimore  County  on  the  13th  of 
December,  1836,  upon  the  lands  of  the  defend- 
ants in  error  as  posspaaed  by  Alexander  Nesbit 
in  the  character  of  trustee,  and  by  Penelope  D. 
Goodwin,  as  cestui  que  trust,  and  the  damages 
assessed  by  the  jury  upon  that  inquisition,  for 
the  land  to  be  appropriated  to  the  use  of  the 
plaintiff  in  error,  were  to  the  said  Alexander 


quisitlon  having  been  returned  to  the  court  at 
Baltimore  County,  the  following  order  in  rela- 
tion thereto  was  made  on  the  24th  of  April, 
1837:  "Ordered,  That  this  inquisition  be  rati- 
fied and  confirmed,  no  cause  to  the  contrary 
having  been  shown,"  Subsequently  to  this  or- 
der of  confirmation,  it  appears  that  payment 
of  the  money  aasessed  for  damages  to  the  lands 
of  the  defendants  was  not  tendered  by  the 
plaintiff,  nor  any  measure  whatever  in  relation 
to  this  inquisition  adopted  by  them,  prior  to 
the  18th  day  of  April,  1844,  on  which  fast  day 
the  plaintiff  by  its  agent  tendered  to  the  dc- 
fendant  Penelope  D,  Goodwin  the  sum  of  $500, 
the  principal  of  the  damages  assessed,  willi 
9220.42  aa  interest  for  seven  years  four  months 
and  five  days  on  the  amount  of  that  asaeHe- 
ment,  making  an  aggregate  of  (720,42.  In  the 
mean  time,  between  the  date  of  the  inquisi- 
tion and  the  tender  just  mentioned,  vie.,  at 
their  December  session  of  1841,  the  Legislature 
of  Maryland  passed  a  statute,  by  which  they 
directed,  "that  the  Baltimore  County  Court 
should  set  aside  the  inquisition  found  for  the 
Baltimore  and  Susquehanna  Railroad  Company 
condemning  the  lands  of  Penelope  D.  Goodwin 
of  said  county,  and  that  the  said  court  direct 
an  inquisition  de  novo  to  be  taken,  and  that 
such  proceedings  he  had  as  in  cases  where  in- 
quisitions in  similar  cases  are  set  aside."  In 
obedience  to  the  statute  last  cited,  the  court  of 
Baltimore  County,  upon  the  petition  of  the 
defendants  in  error,  presented  to  them  ou  the 
2eth  of  April,  1844,  entered  a  rule  upon  tha 
plaintiff  in  error  to  show  cause,  on  the  11th 
day  of  May  succeeding,  why  the  inquisition 
should  not  be  set  aside,  and  an  inquisition  de 
novo  directed  as  prayed  for,  and,  after  hearing 
counsel  for  and  against  the  application,  did, 
nn  the  13th  of  May,  1847,  order  and  adjudge 
that  the  inquisition  returned  in  that  case  be 
set  aside,  and  that  hereafter  the  *court  [*StS 
will  upon  application  of  the  petitioners  pro- 
vide for  the  taking  of  an  inquisition  de  novo, 
according  to  law. 

The  court  of  Baltimore  County  is  admitted 
to  be  the  highest  In  the  State  in  which  »  de- 
cision upon  this  matter  could  be  had,  there  be- 
ing no  appeal  allowed  from  its  judgment. 

The  plaintiff  in  error  insists— 

Ist.  That,  its  charter  being  a  contract  be- 
tween itself  and  the  State,  the  Act  of  1841, 
having  varied  that  contract  without  the  assent 
of  the  company,  was  a  law  impairing  the  obli- 
gation of  a  contract,  and  therefore  unconstitu- 
tional and  void. 

2d.  That,  the  title  to  the  land  nmdemned 
BowKrd  10. 
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hanng  Tested  by  the  conGnnation  of  the  in- 
quiaition,  and  tbe  tender  of  the  monej'  anterior 
to  the  judgment  of  the  Baltimore  County  Court 
under  the  Act  of  1841,  thia  act  of  the  I^gia- 
latui«  is  unconstitutional,  becauae  it  dcTcsts 
vested  righta,  and  in  this  way  impairs  the  ob- 
ligation  of  contracts. 

In  considering  tbe  two  propoBitions  here  laid 
down  by  the  plaintiff  in  error,  the  flrat  criti- 
cism to  which  they  would  seem  to  be  obnoxiotia 
is  this,  that  they  aseurae  aa  the  groundwork 
for  the  conclusions  they  present,  that  which 
remains  to  be  demonstrated  by  a  fair  interpre- 
tation of  the  legislative  action  which  it  is 
•ought  to  impugn.  For  instance,  with  reapect 
to  uke  first  proposition,  admitting  the  charter 
of  the  plaintiff  to  be  a  contract,  the  reality  and 
charmcter  of  any  variation  thereof  by  the  Legis- 
lature mnat  be  shown,  before  it  can  be  brougtit 
vithin  the  inhibition  of  the  Constitution.  So, 
too,  with  respect  to  the  second  charge,  it  must 
certainty  be  ahown  that  there  was  a  perfect  iu- 
veatment  of  property  in  the  plaintiff  in  error 
by  contract  with  the  Legislature,  and  a  subse- 
quent arbitrary  devestiture  of  that  property  by 
tlie  latter  body,  in  order  to  constitute  their 
proceeding  an  act  impairing  the  obligation  of  a 
contract. 

TIk  mode  of  proceeding  prescribed  by  the 
fifteenth  section  of  the  charter  of  incorporation, 
for  the  acquiring  of  land  and  other  materials 
for  constructing  the  road,  has  been  already 
■tated.  Let  us  now  inquire  by  what  acts  to  be 
performed  by  the  company,  and  at  what  period 
of  time,  the  investiture  of  auch  land  and  other 
property  in  them  was  to  become  complete — - 
what  conditions  or  stipulations  were  imposed 
on  the  plaintiff  in  error  as  necessary  to  the 
completion  of  their  contract.  This  will  be  in- 
dispensable in  order  to  ascertain  whether  any 
variation  of  these  conditions,  amounting  to  an 
infmction  of  the  contract,  has  been  made  by 
the  Maryland  Legislature.  After  declaring  that 
tbe  inquisition,  when  returned,  if  no  objection 
be  made,  shall  be  recorded,  the  fifteenth  aec- 
StB'I  tion  provides  'that  the  payment  or  ten- 
der of  the  valuation  to  the  owner  of  the  land, 
etc.,  shall  entitle  the  company  to  the  estate  and 
inter«at  in  the  same  as  fully  as  if  it  had  been 
conveyed  by  the  owner  or  owners  thereof. 
Thui  it  appears  that  it  is  the  payment  or  ten- 
der of  the  value  assessed  by  the  inquisition 
which  gives  title  to  the  company,  and  conse- 
quently, without  such  payment  or  tender,  no 
title  could,  by  tlie  very  terms  of  the  law,  have 
passed  to  them.  Have  the  Legislature,  by  any 
mbaequent  arrangement,  abrogated  or  altered 
this  condition,  or  the  consequences  which  were 
to  Bow  from  its  performance?  From  the  period 
of  the  assessment  to  the  18th  of  .April,  1844, 
this  record  discloses  no  evidence  of  any  ac- 
ceptance by  the  company  of  the  proceedings 
under  tbe  inquisition,  or  such  at  least  as  could 
biDd  them.  It  can  hardly  be  questioned,  that, 
without  acceptance  by  the  acts  and  in  the  mode 
prescribed,  the  company  were  not  bound;  that 
if  they  haJd  been  dissatisfied  with  the  estimate 
placed  apon  the  land,  or  could  have  procured 
a  more  eligible  site  tor  the  location  of  their 
road,  they  would  have  been  at  liberty  before 
Boeh  acceptance  wholly  to  renounce  the  inquisi- 
1:nn.  The  proprietors  of  the  land  could  have 
n«  authority  to  coerce  the  company  into  its 
ts  L.  ed. 


adoption.  This  being  the  case,  there  could  up 
to  this  point  be  no  mutuality,  and  hence  no 
contract,  even  in  tbe  constrained  and  compul- 
sory character  in  which  it  was  created  and  im- 
posed upon  the  proprietors  by  the  authority  of 
the  atatute.  This  view  of  the  matter  aeema  to 
accord  with  tbe  opinion  of  tbe  Chancellor  of 
Maryland  in  his  construction  of  thia  very  char- 
ter, in  the  case  of  Compton  v.  The  Baltimore 
and  Susquehanna  Railroad  Company,  where  he 
uses  this  language:  "In  tbe  taking  of  an  in- 
quisition under  this  and  similar  statutory  pro- 
visions, it  must  appear  that  the  authority  giv- 
en has  been  pursued;  and  aa  under  a  writ  of 
ad  quod  damnum  there  ahould  be  no  unreason- 
able delay,  much  leaa  could  any  fraudulent 
practice  he. allowed  to  pasR  without  check  or  re- 
buke." 3  Bland's  Chancery  Reports,  391,  Five 
years  after  this  inquisition,  during  all  which  in- 
terval this  company  neglects  or  omits  the  fiil- 
fillment  of  the  essential  condition  on  perform- 
ance of  which  its  title  depended,  the  Legislature 
again  interposes;  and  it  may  be  asked  in  what 
respects  this  interposition  amounted  to  an  ab- 
rogation or  variation  of  any  contract  which  the 
legislative  body  itself,  rather  than  the  proprie- 
tora  of  the  land,  had  been  instrumental  in  mak- 
ing. We  think  this  interposition  in  no  respect 
impaired  or  contravened  the  contract  alleged  to 
have  been  previously  existing;  that  it  is  per- 
fectly consistent  with  all  its  conditions,  and 
leaves  the  parties  precisely  aa  they  stood  from 
the  pRBsage  of  the  charter,  and  at  full  liberty 
to  insist  upon  whatever  rights  *or  inter-  [•400 
eats  that  law  had  granted.  It  devested  no 
rights  of  property,  because,  aa  we  have  shown, 
none  had  been  vested.  Thia  intervention  was 
simply  the  award  of  a  new  trial  of  the  proceed- 
ings under  inquisition,  which  proceedings  were 
of  no  avail  as  a  judgment,  after  such  new  trial 
was  allowed.  Thia  intervention,  too,  was  the 
eicercise  of  power  by  the  Legislature  supposed 
by  that  body  to  belong  legitimately  to  itself; 
whether  this  authority  was  strictly  legislative 
or  judicial,  according  to  the  distribution  of 
power  in  the  State  government,  was  a  question 
rather  for  that  government  than  for  this  court 
to  determine. 

What  exact  partition  of  powers,  legislative, 
executive,  or  judicial,  the  people  of  the  several 
States,  in  their  domestic  organization  may  or 
should  apportion  to  the  different  departments 
of  their  respective  governments,  is  an  inquiry 
into  which  this  court  would  enter  with  very 
great  reluctance. 

It  might  aecm  advantageous  to  some  of  the 
States  that  the  judicial  and  legislative  authori- 
ties or  functions  of  the  government  should  be 
blended  in  the  same  body;  and  that  the  Legis- 
lature should  in  all  eases  e.xercise  powers  sim- 
ilar to  those  now  vested  in  one  branch  of  tbp 
British  Parliament,  and  aa  in  some  specified 
instances  in  one  of  the  houMS  of  our  own  na- 
tional Legislature,  Should  auch  an  organiza- 
tion be  adoptfd  by  a  State,  whatever  might  be 
thought  of  ita  wisdom,  where  beyond  the  body 
politic  of  the  State  would  e\Ht  any  power  to 
impugn  its  legitimacy!  But  in  truth  no  such 
inquiry  regularly  arises  upon  thia  record.  The 
only  queationa  presented  for  our  consideration, 
the  only  questions  we  li.ive  authority  to  con- 
sider here,  are,  lat.  Whether  under  their  char- 
ter of  incorporation  and  the  proceedings  there- 
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in  directed  and  which  have  been  hod  In  par-  State  gOTemmeDtB  to  enaot  Tetrospectlve  or 
suance  of  that  charter,  the  plaintilT  in  eiroT  retroactive  laws,  is  a  point  too  well  settled  to 
has,  bj  contract  with  the  State,  been  invested  admit  of  qiieation  at  this  day.  The  only  limit 
with  certain  perfect  absolute  riglita  of  property,  upon  this  power  in  the  States  by  the  federal 
And  2d.  Whether  such  contract,  if  any  such  ex-  Constitution,  and  therefore  the  only  source  of 
isted,  has  been  impaired  by  subsequent  legiala-  cognizance  or  control  with  respect  to  that  pow- 
tion  of  the  State,  by  a  dcTcstiture  of  those  er  existing  in  this  court,  is  the  provision  that 
rigbtsi  To  each  of  these  questions  we  these  retrospective  laws  shall  not  be  such  oa 
reply  in  the  negative;  because,  as  has  already  are  technically  ex  post  facto,  or  such  as  impair 
been  shown,  the  conditions  of  the  charter— con-  the  obligation  of  contracts.  Thus,  in  the  case 
ditions  indispensable  to  the  vesting  of  a  title  In  of  Watson  et  al.  v.  Mercer,  8  Peters,  110,  the 
the  plaintiff  in  error — never  were  in  due  time  court  say;  "It  is  clear  that  this  court  has  no 
and  m  good  faith  fulfilled;  nor,  until  after  the  right  to  pronounce  an  'act  of  the  State  [*403 
new  trial  had  been  ordered  by  the  Legislature,  Legislature  void,  as  contrary  to  the  Conatitn- 
pretended  to  be  complied  with.  tion  of  the  United  States,  from  the  mere  fact 
If  it  were  necessary  to  sustain  by  precedent  that  it  devests  antecedent  vested  rights  of 
the  authority  or  practice  of  the  State  Le^sla-  property.  The  Constitution  of  the  United 
ture  in  awarding  a  new  trial,  or  in  ordenng  a  States  does  not  prohibit  the  States  from  pass- 
proceeding  in  the  nature  of  an  appeal,  after  lit-  ing  retrospective  laws  generally,  but  only  ex 
igation  actually  commenced,  or  even  after  post  facto  laws.  Now,  it  has  been  aolenmly 
judgment,  and  as  to  which  provision  for  new  settled  by  this  court,  that  the  phrase  ex  post 
tritS  or  appeal  bad  not  been  previously  made,  a  facto  is  not  applicable  to  civil  laws,  but  to 
401*]  *very  striking  example  from  this  court  penal  and  criminal  laws,"  For  this  position  is 
might  be  adduced  in  the  case  of  Calder  and  cited  the  case  of  Calder  v.  Bull,  already  men- 
Wife  V.  Bull  and  Wife,  decided  as  long  since  as  tioned;  of  Fletcher  v.  Peck,  5  Cranch,  138;  Og- 
1768,  and  reported  in  the  3d  of  Dallas,  p.  386.  den  v.  Saunders,  12  Wheat.  266;  and  Satterlee 
The  facts  of  that  case  are  thus  stated  by  Chase,  v.  Matthewson,  2  Peters,  380.  Now,  it  must  be 
Justice,  in  delivering  his  opinion:  "The  Legis-  apparent  that  the  Act  of  the  Maryland  Legis- 
lature of  Connecticut,  on  the  2d  of  May,  ITBG,  lature  of  December  1841,  simply  ordering  a  new 
passed  a  resolution  or  law,  which,  for  the  rea-  trial  of  the  inquisition,  does  not  fall  within 
sons  assigned,  set  aside  a  decree  of  the  Court  any  definition  given  of  an  ex  post  facto  law,  and 
of  Probate  for  Hartford  on  the  Slst  of  March,  is  not  therefore  assailable  on  that  account.  We 
ITM,  which  decree  disapproved  of  the  will  of  have  already  shown  that  this  law  impaired  the 
Norman  Morrison,  made  the  21st  of  August,  obligation  of  no  contract,  because  at  the  time 
ITTB,  and  refused  to  record  said  wilt;  and  of  its  passage,  and  in  virtue  of  any  proceeding 
granted  a  new  hearing  by  the  said  Court  of  had  under  the  charter  of  the  company,  no  con- 
Probate,  with  liberty  of  appeal  therefrom  with-  tract  between  the  company  on  the  one  hand, 
in  six  months.  A  new  hearing  was  had  in  and  the  State  or  the  proprietors  on  the  land 
virtue  of  this  resolution  or  law,  before  the  said  on  the  other,  in  reality  existed.  We  therefore 
Court  of  Probate,  who,  on  the  2Tth  of  July,  adjudge  the  Act  of  the  Legislature  of  Maryland 
1705,  approved  the  will,  and  ordered  it  to  be  of  December,  1841,  and  the  proceedings  of  the 
recorded.  In  August,  1795,  appeal  was  had  to  court  of  Baltimore  County  had  in  pursuance 
the  Superior  Court  of  Hartfoii,  who,  at  Feb-  thereof,  to  be  constitutional  and  valid,  and  or- 
ruary  Term,  1796,  affirmed  the  decree  of  the  der  that  the  judgment  of  the  said  court  bt, 
Court  of  Probate.  Appeal  was  had  to  the  Su-  and  the  same  is  hereby  affirmed. 
preme  Court  of  Errors  of  Connecticut,  who,  in  Order 
June,  17M,  .dj.djed  th.t  Iher,  w.r.  no  .r-       ^^._  ^^^  ^_  ^^  ^^  ^  ^^^^  ^^  ^^^  j^_ 

""ih.  ilict,"  ..y.  Ihl.  urn.  judg,,  -of  Ibi  ""»'  "'  '}'  "'""'  '""  ""  M""""  County 

solution  or  1.W  of  Connralicul  .ho.o  .t.tod  <=»">  ■«?  ""  "S"""  'j  miinKli  oo  conud- 

i>  to  r.vi.,  a  deoUion  ol  om   ol  it.  inl.rior  ?""°°."';?°''  '*  "  ",™  J""  "dtrod  and  rf- 

oourt.,  .nd  to  ditoct  It  «.w  h,.riog  ol  the  o...  J»?|"J  '?  """  oourl   lliM  tho  judgmmt  of  th. 

by  th.  ■.mo  &rapt  of  Prohat.  that  pa.aed  the  <aid  Baltimore  County  Court  m  tli.  earn,  bn, 

dJore.   .E.ln.t  the  will   of  Norman   Morri.on.  "^  "•  "".  u  hereby  afflrmed,  with  ooata. 

By  the  exiating  law  of  Connecticut,  a  right  to  

recover  certain  property  had  vested  in  Calder 

and  wife  in  coneequenc«  of  a  decision  of  a  court  JOHN  B.  BUTLER^  Levi  Reynolds,  Junior,  and 

of  justice,  but  in  virtue  of  a  subsequent  resolu-       William  Overfleld,  late  Boaid  of  Canal  Com- 

tion  or  law,  and  the  new  heariog  thereof,  and       misaioners  of  Pennsylvania,  PlaintiSe  in  St- 

the   decision  in  consequence,  this   right  to  re-        ror, 

cover   certain  property   was  devested,  and  tlie  v, 

right  to  the   preperty  declared  to  be  in   Bnll  ^^      COMMONWEALTH      OP     PENNSYt 

and  wife,  the  appellees.     Upon  a  lull  examina-  V*nii4 

tion  of  this  case,  the  court  being  of  the  opinion  v  Ania. 

that    the    resolution    or    law    of    Connecticut  c.  i.     i j     ■ „     c  oi  i       m      i.  u  ■ 

■  awarding  tbe  new  trial,  with  rigM  of  appeal,  ^^^^0^-1  ^^^  -  -fr  mt^^^^^ 
e'^^^st  fact^C"  lnV:hereting'no3™Tt        -Ttitutional^pp^ointment  not  a  co^ntract.     . 
impaired   or   affectedby  that    resolution,   they         ,„  jggg    ,^^  5,^,,  „,  Pennsrlvflnla  passed  a  law 

by  a   unanimous  decision   sustained   the  judg-  aireitlng  Canal  Commissioners  to  be  appointed  an- 

ment  founded  upon  that  resolution.  ''m^"^'l,'*'id''^  mm'"'""^'n't'h    iBt*ot''F  b  '*""  !> 

That   there   exisU   »   general   power   in   the  ^y^^^  jg^"_    The'parwB°"lour  do'llars  per  aieS 
47  a  UowarA  It, 
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IB  A^I.  lf)43.  wrtatn  persons  bplnR  t 
BfllCT  «s  CommlM loners,  the  I*g1«lBtijrp  nasi 
other  law.  proTldl&B,  amonsst  other  imntn 
ihe  pet  diem  shourd  be  Onl;  tbree  dollai 
Kduetlon  to  take  effect  upon  tbe  pikbdro 
lav;  aod  that.  In  the  following  Octnber,  Coi 
rioaen    ahauld    be    elected    bv    the    iieonle. 

-■      "  ■     ■  '    full    alloi 


ted  a 


nt    ( 


i  Cnlted   Btales. 

THIS  ease  wa«  brought  up  from  the  Supreme 
Court  of  P^nnaylvania.  bj  a  writ  of  error 
iunnl  under  the  tweot^-fifth  section  of  the  Ju- 
diciary  Act. 

Th«  object  waa  to  test  the  constitutionality 
of  an  act  pasted  bj  the  Legislature  of  Pcnusyl- 
nnift,  on  the  18th  of  April,  1H43,  entitlt^  "An 
Act  to  reduoe  the  expenses  and  provide  for  the 
election  of  the  Board  of  Canal  CommiaBioners." 
The  allegation  was,  that  the  act  was  repugnant 
to  the  Onutitution  of  the  United  States. 

The  plaintilTa  in  error  were,  on  the  Ut  of 
February,  1S43,  aeverally  appointed  and  com- 
missiooM  by  the  Governor  of  Pennaylvonia  to 
be  Canal  CommiaaionBia  for  one  year,  by  sep- 
arate commissiona  from  the  Governor,  all  of 
■imilar  tenor  and  date,  of  one  of  which  the  fol- 
lowing is  a  copy: 
"PcniiBylvania,  aa. 

"DaTid  R.  Porter,  Governor  of  the  snid 
Commonwealth  to  John  B.  Butler  aenda 
greeting: 
"WbereKS,  in  and  by  an  act  of  the  General 
ftanrmhly  of  this  Commonwealth,  pansed  tlie 
28th  day  of  January  1830,  the  Governor  in 
empowered  and  required,  on  or  aft^r  the  Tirst 
day  of  February,  IS36,  and  annunlly  tbercaft- 
er,  to  appmnt  threo  Canal  CommisBioners.  and. 
in  e*ce  of  vacancy,  to  supply  the  same  by  new 
appointments,  whose  powers,  duties,  and  com- 
pensation shall  be  the  aame  as  those  of  the 
(then)  present  board,  and  shall  commence  on 
the  first  day  of  February,  1838,  and  an  the  first 
day  of  February  annually,  thereafter,  and  whose 
term  of  servioe  shall  continue  for  one  year: 

"Vow,  therefore,  be  it  known,  that,  havin;; 
foil  confidence  in  your  integrity  and  ability,  I, 
the  said  David  R.  Port«r,  Governor  of  aaid  Com- 
nonweaJth,  in  pursuance  of  the  power  and  au- 
tbority  to  me  by  law  given,  have,  and  by  these 
presentj  do,  appoint  you,  the  aaid  John  R. 
Batler,  to  be  a  Canal  Commissioner  for  thr 
term  of  one  year  from  the  day  of  the  date  of 
these  presents,  if  yon  shall  so  lonfj  behave 
yoniself  well.  Hereby  giving  and  grunting  to 
yon.  in  conjunction  with  the  other  Coniniin 
■kmert,  all  the  righta,  powera,  and  emolu- 
ment! of  the  said  office,  and  authorizing  and 
requiring  you  to  unite  with  the  said  Commis- 
sioners in  the  execution  and  performance  of  atl 
ttK  dntiea  of  a  canal  commissioner,  agreeably 
to  the  several  laws  of  this  Commonweulth. 

%iven  under  my  hand  and  the  great  bp^I 
of  the  said  Commonwealth,  etc.,  the  first  day 
of  February.  A.  D.  1843." 

*91*]  *ThiB  appointment  wrb  made  in  pur- 
taaaDe  of  the  Act  of  Assemblv  passed  6tb 
April,  1830  (Pamphlet  Laws,  p.  218;  Internal 
Inprovement  Lawa,  p.  65),  and  of  tlip  ' 
ntk  January,  1836  (Pamphlet  Laws,  ' 
Mp.  Law^  14fi). 
ISL.      ~ 


i  ntk  Jannar: 
\  Mp.  Laws,  1 
I       ISL.  ed. 


The  flrat  of  the**  acta  (see.  1)  provide*, 
"That  on  or  before  the  first  Monday  of  June 
next,  and  nnnually  thereafter,  the  Governor 
shall  appnint  three  Canal  Commissioners,  and, 
in  case  of  vacancy  supply  the  same  by  new  np- 
poiutiit[-nts,  whoHe  powers  and  duties  aliall  be 
the  same  as  those  of  the  present  board,  and 
shall  commence  on  the  first  Monday  in  June, 
and  shall  continue  in  office  for  one  year,  anit 
who  shall  receive,  as  a  full  compensation  for 
their  servioei  and  expenses,  the  sum  of  four 
dollars  each  per  day,     etc 

The  second  aet  provides,  "That  it  shall  be 
the  duty  of  the  Governor,  on  or  afler  the  first 
day  of  February  next  (1830)  and  annually 
thereafter,  to  appoint  threo  Cnnal  Commixsion- 
era,  and  i>  case  of  vacancy  supply  the  same  b.v 
new  api.  idnents,  whose  powers,  duties,  ami 
compensation  shall  be  the  came  aa  the  present 
bonrd,  and  shall  commence  on  the  Istof  F.-li- 
mary  next,  aniJ  whoae  term  of  service  shall 
continue  for  one  year,"  etc. 

On  the  18th  day  of  April,  1843,  the  legisla- 
ture of  Pennaylvsnia  passed  an  aet  in  the  fol- 
lowing words,  to  wit: 

"An   Act   to  reduce  the  expenses   and  provide 

for  the  eleafon  of  the  Board  of 

Canal  Commissioners. 

"Sec  1.  Be  it  enacted  by  the  Senate  snil 
House  of  Ropresentatives  of  the  Commonwealth 
of  Pennsylvania  in  General  Assembly  met,  and 
it  is  hereby  enacted  by  the  authority  of  the 
same,  That,  at  the  next  annual  election,  the 
qualified  voters  of  the  several  counties  of  this 
Commonwealth  shall  vote  for  three  persona  as 
Canal  Commlssionera,  who  shall  perform  all  the 
duties  now  by  law  enjoined  upon  the  CennI 
Commiasionera  of  this  cimmonwenlth;  the  per- 
sons so  elected  shall  decide  by  drawing  from  a 
b<i:^  ballots  numl)ered  one,  two,  and  three,  which 
of  them  shall  hold  his  office  one.  which  two. 
and  which  three  years;  the  ComniiBsioner  who 
shall  the  draw  the  ballot  numbered  three  shall 
hold  his  office  three  years;  he  who  shall  draw 
the  ballot  numbered  two  shall  hold  his  oflice 
two  years;  and  the  other  shall  hold  his  olllce 
one  year;  on  the  second  Tuesday  in  October  in 
each  year  thereafter  there  shall  be  elected  one 
person  as  Canal  Commissioner,  who  shall  hold 
his  otKce  for  tliree  years;  the  elections  of  Canal 
Commissioners  shall  be  conducted  by  the  offi- 
cers authorized  by  law  to  conduct  the  general 
elections  in  the  several  election  districts!  a  re- 
turn of  the  votes  given  for  said  oHice  shall  be 
made  to  the  Secretary  'of  the  Com-  [*40S 
mon wealth  in  the  manner  now  provided  for 
the  transmission  of  retDrns  of  elections  of  rep- 
resentatives; the  Secretary  of  the  Cfimnmn- 
wealth,  on  receipt  of  all  tlie  returns,  shall  noli 
fy  the  persons  so  elected,  who  shall  enter  upon 
the  duties  of  their  ollioe  on  the  second  Tui'siliiy 
in  January  succeeding  their  election;  if  any 
vncancy  shall  occur  in  the  said  lioard  of  Caniil 
Commissioners  by  death,  resignation,  or  oIIht- 
wise,  the  Governor  shall  appoint  a  suitable  per- 
son to  supply  the  vacancy  until  the  next  gfuer- 
al  election,  when  a  person  shall  be  elecleil  for 
the  unexpired  term  of  him  whose  dealh,  TPsifL- 
nation,  or  removal  shall  have  caused  a  vacnncy; 
and  that  the  pay  of  the  said  Canal  Commission- 
ers, as  well  as  the  pn-si>nt  Canal  Commi-tsioners, 
friiiii   unil    al'lei'   Ihi'   pa-^^igv  of  thia  act,  shall 

„„.„  1..  ,!,„,  ,.,.ii„„  p.,  "■J'-Coogki, 


BUPIBME  CODBT  OF  THK  UNITED  STATU 


18S0 


The  remaining  aeetlatu  are  omitted,  as  Klat- 
ing  to  the  subordinate  officers. 

At  the  annual  election  in  October,  1843,  three 
gentlemen  were  elected  Caaal  Co mmia sinners, 
who,  on  the  9th  of  Januar;,  1844,  assumed 
upon  themselves  the  duties  of  the  oflice  to 
which  they  had  been  elected. 

The  plttintiHs  in  error  continued  In  the  eicer- 
ciae  of  the  duties  of  the  oflice  until  the  said  0th 
day  of  January,  1B44,  and  were  ready  and  will- 
ing to  serve  out  the  balance  of  the  term  for 
which  they  were  commissioned,  but  were  then 
superseded  by  the  persona  elected  in  October, 
1B43.  purHuant  to  the  said  statute  of  18th  April, 
1843. 

On  the  22d  of  March,  1844,  the  Auditor- 
General  and  State  Treasurer  settled  the  ac- 
counts of  the  plaintiffs  in  error,  as  lute  Canal 
Commissioners,  in  which  they  allowed  them 
each  SI  per  day  from  1st  Fphruary,  1843,  to 
18th  April,  1843,  Inclusive,  and  S3  per  day  from 
18th  April,  1843,  to  8th  January.  1844,  result- 
ing in  K  balance  due  the  Commonwealth  of 
S1.071. 

From  this  settlement  the  plaintiffs  in  error 
appealed  to  the  Court  of  Common  Pleas  of 
Daupliin  County,  pursuant  to  the  provisions  of 
the  act  of  Assembly. 

The  cause  came  on  tor  trial  in  the  Common 
Pleas  of  Dauphin  County,  on  the  25th  of  Octo- 
ber, 1847,  when  the  foregoing  facts  were  given 
in  evidence,  when  the  court  charged  the  jury 
as  follows: 

"The  defendants  were  appointed  Canal  Com- 
missioners for  the  term  of  one  year,  commenc- 
ing on  the  first  day  of  February,  1843.  at  which 
time  their  corapensation  was  fixed  by  law  at 
four  dollars  per  day.  On  the  18th  of  April, 
1843.  the  Legislature,  by  an  act  entitled  'An 
Act  to  reduce  the  expenses,  and  provide  for  the 
electiun  of  Canal  Commissioners'  (Pamphlet 
406*J  'Laws  of  1843,  p.  337),  reduced  the  poy 
of  Canal  ('ommisfiionera  from  four  to  three  dol- 
lars per  day.  Tlie  Auditor-General  and  State 
Treasurer  settled  the  accounts  of  the  CnnnI 
Com niisii oners  in  pursuance  of  this  act.  Tlie 
Canal  Commissioners  contend  that  this  act  is 
unconstitutional,  so  far  as  it  relates  to  reducing 
their  pay  after  their  appointment  to  office;  and 
this  is  the  only  qiiealion  that  is  presented  in 
this  ease.  The  court  instruct  the  jury  that  the 
act  in  question  is  not  unconntitutional;  and,  as 
there  is  no  other  dispute,  they  should  find  for 
the  Commonwealth.  To  this  charfje  the  de- 
fendiints'  counsel  excepts;  and  it  is  filed  at 
their  request.        N.  R.  Eldrcd,  Pres.  Judge." 

The  jury,  under  this  charge,  found  a  verdict 
in  favor  of  the  Commonwealth  for  $1,301.26, 
the  amount  slated  to  be  due  from  the  plaintiffs 
in  error  by  the  Audi  tor -General  and  State 
Treasurer,  with  interest  accrued  thereon. 

The  Commissi  oners  carried  the  ease  to  the 
Supreme  Court  of  I'onnHVlvania,  which,  on  the 
30th  of  June.  1B48,  airirmed  the  judgment  of 
the  Court  of  Common  Pleas. 

A  writ  of  error  brought  the  case  up  to  this 

It  was  argued  by  Mr.  J.  H.  Porter  for  the 
plaintiffs  in  error,  and  Mr.  Alriclu  for  the  de- 
fendant in  error. 

Mr.  Porter,  for  the  plaintiffs  in  err 
the  following  pointst 
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That  the  Supreme  Court  of  Femaylvsnia 
erred  in  affirming  the  judgment  of  the  Coiut 
of  Common  Pleas  of  Dauphin  County,  in  that 

State,  at  the  suit  of  the  defendant  in  error 
against  the  plaintiffs  in  error,  as  the  Act  of  Am- 
sembly  of  the  Comnionweallh  of  Pennsylvania, 
passed  upon  the  18tb  day  of  April,  IS43,  enti- 
tled "An  Act  to  reduce  the  expenses  and  pro- 
vide for  the  election  of  the  Board  of  Cknal 
Commissioners,"  was  unconstitutional  and  void- 

1.  The  plaintiffs  in  error  wdre  severally  eom- 
missioned,  according  to  the  constitution  and 
laws  of  Pennsylvania,  to  hold  the  office  of 
Canal  Commissioner  for  one  year  from  1st  Feb- 
ruary, 1S43,  when  their  compensation  was  fixed 
at  S4  per  day,  and  the;  could  not  be  legislated 
out  of  office,  if  at  all,  before  Slst  January, 
1S44,  when  their  commissions  and  the  t«nuni 
of  their  offices  would  expire,  and  therefore  tbey 
continued  legally  in  office  until  the  laat-mei- 
tioned  day,  and  were  entitled  to  be  paid,  at  the 
rate  of  £4  per  day,  up  to  that  time. 

2.  That  if  they  could  be  legislated  out  of 
office  before  SIst  January,  1844.  their  compen- 
sation, as  fixed  by  law  when  they  entered  upon 
the  duties  of  the  oflice.  could  not  be  changed 
without  their  consent  during  their  coutinuaoe^ 
in  office. 

*3.  That  the  said  act  of  Assembly,  [*40T 
referred  to  in  the  charge  of  the  president  of 
the  Court  of  Common  Pleas,  and  which  th^ 
Supreme  Court  of  Pennsylvania  held  to  he 
constitutional  and  binding  on  the  plaintiffs, 
was  a  violation  of  the  Constitution  of  the 
United  States,  and  transcended  the  powers  oF 
legislation  possessed  by  the  Legislature  of  Penn- 
sylvania, in  so  far,  at  least,  as  regarded  tit 
pay  and  tenure  of  oflice  of  the  plaintiffs  ii 
error,  who  were  in  office  for  a  fixed  term,  snd 
at  a  fixed  compensation,  at  the  time  of  iti 
passage, 

Mr.  Portei  contended  that  the  acceptance, 
under  the  law  of  1S36,  by  the  CommissioDcn, 
constituted  a  contract  with  the  State,  sad 
quoied  lar^-ely  from  I'aine's  Dissertation  oi 
Government,  Vol.  [.,  p.  365,  to  show  what 
species  of  laws  created  contracts.  He  thn 
cited  and  commented  on  the  following  cases: 
T  Watts  &  Serg.  127;  4  Barr,  4S;  6  Serg.  A 
Rawie,  322;  2  Rawle,  3SQ;  6  Serg.  &  Ba>le, 
460;  3  Serg.  &  Rawle.  145. 

In  Marbury  v.  Madison,  I  Crancb,  137,  thi 
Supreme  Court  of  the  United  States  heM,  that, 
"where  the  officer  is  not  removable  at  the  will 
of  the  executive,  the  appointment  is  not  revoMi- 
ble,  and  cannot  lie  annulled.  It  has  conferrsd 
legal  rights,  which  cannot  be  resumed,"  "Tb« 
discretion  of  the  executive  is  to  be  exerdwd 
until  the  appointment  has  been  made;  hot 
having  once  made  the  appointment,  his  power 
over  the  ollice  is  terminated  in  all  cases,  when 
bj  law  the  ollicer  is  not  removable  by  hira. 
The  right  to  the  office  is  then  i  " 
appointed."  etc. 

"Mr.  Marbury,  then,  since  hii 
was  signed  by  the  I'rcsident  and  sealed  by  tb* 
Secretary  of  Slate,  was  appointed,  and  as  the 
law  creatiuf.'  the  oMiei'  gave  liie  officer  a  right 
to  hold  for  five  years,  independent  of  the  «- 
ecutive,  the  appointment  was  not  revocable 
but  vested  in  the  oflieer  legal  rights,  which  an 
protected  by  the  laws  of  the  country." 

Hoirara   I*. 
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Pm^  t.  Flstt.  17  Johns.  lOB;  Bowdoinhun  t. 
MAimMl,  e  Oi««^  lis. 
b  Bot  tbe  cue  of  a  penon  amoiiited  to  of - 
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taba  fim  Fittabnis,  AlkgbMV  Ootmty,  at 
neatly  Um  aatiwn  w«it;  on*  from  LewUtown 
on  tba  Jnnlata,  aboot  the  center,  and  mi«  from 
Haant  Caamlf,  oa  th«  Delaware,  at  the  «x- 
tiana  ■artheaat  Vt  tke  Cbminanwealth.  They 
an  eaDcd  from  tlidr  bomw,  and  of  eourae  have 
nade  tke  amuigeiMiiU  for  their  private  buai- 
BMi  for  a  jear-^rom  thtir  eontraetB  in  rela- 
tioa  to  wUui  no  law  to  be  paiaed  b^  the  legia- 
latare  eovld  alac^Te  Uwm.  Yet  it  !■  taged 
tiat  tk  legiilatnra  eaa  att«r  the  oontract,  aa  to 
both  tenure  and  etmpenaatloB,  into  which  the 
Omnonweattb  baa  entered  with  them,  when 
•■  iBdividnal  cannot  do  it.  Fareira  t.  Sayrea, 
i  WatU  *  Berg.  ZIO. 

b  tlua  caorying  oat  the  idea,  that  a  republic 
b  a  goremmuit  of  hiatiee,  in  eontradiatinction 
to  a  deepotiam,  wUeb  ia  aaid  to  be,  and  ii,  a 
t  of  wflIT 
here  ia  alto  a  claai  of  eaiea  which  bear 
1  tbil  qneation,  of  the  faith  which  a  gor- 
__jient  ia  bound  to  obaerve  in  its  contracts. 
Xt  is  tba  oase  of  private  corporations,  in  regard 
to  whidi  it  baa  been  held,  that  the  acts  of  As- 
•»iimhlj  CTMting  sudi  corporations  create,  when 
^«eepted  bj^  tbe  eorporators,  a  contract^  from 
%ha  obligation  of  which  the  government  ean- 
»taft  be  absolTcd,  and  the  terms  of  which  the 
.Borcmment  cannot  alter,  bnt  by  consent. 
Xartjnouth  College  v.  Woodward,  4  Wheat.  627; 
Xinooln  and  Kennebec  Bank  t.  Riciiardson,  1 
^reenL  79;  Monongahela  Nav.  Co.  v.  Coon,  6 
Xarr,  »79i  Terrett  v.  Taylor,  9  Oranch,  62; 
•^jTcen  V.  Biddlc,  8  Wheat.  1 ;  Wales  v.  Stetson, 
S  Maaa.  140;  2  Kent's  Com.  306;  State  v.  Tom- 
tm^bea  Bank,  2  Stew.  30;  Nichols  v.  Bertram, 
.3  Pick.  342;  Derby  Turnpike  Co.  v.  Parks, 
10  Conn.  622;  Tnmpike  Co.  v.  Phillips,  2  Pa. 
Bap.  184;  Fingry  v.  Washburn,  1  Aik.  204; 
and  Ehrenzeller  v.  Union  Canal  Co,    1  Kawle, 

las. 

And  tbia  role  applies  an  well  to  powers  im- 
plied >a  tboee  expreased.  People  r.  Manhattan 
Co.  B  Wendell,  SBl. 

In  Fletcher  t.  Peck,  S  Cranch,  87-148,  the 
«alebrated  Yazoo  ease,  Ch.  J.  Marshall,  at  page 
132,  aaya:  "The  Legislature  of  Georgia  was  a 
pkrtj  to  tbe  transaction,  and  for  a  party  to  pro- 
peionoe  its  own  dscd  invalid,  whatever  cause 
nny  ba  aarigned  for  its  invalidity,  must  be  oon- 
rfderad  ■■  »  niera  act  of  power  which  must 
(bid  ita  ™HcatiMi  in  »  train  of  reasoning  rot 
ofton  heard  In  a  couit  ot  iuatioe.  S.  P.  Tlie 
IS  Ii.  ed.  * 


A  amointei-  . .  _ 
Am^  entering  upon  its  duties,  qtutttng  his  other 
u.-   , — >  --  strtwg  and  powerful  a 


pursuita,  just  a 


d  SB  illua- 


a  graat  «( 


ita  faith  In  ita  eontraeta  and  atipi 

bjm,  aa  it  would  be  in  tbe  case  of  a 
land,  or  of  corporate  rigAtst 

*Tbe  ease  ia  one  where  tbe  oBtes  Is  [■4t» 
eonferred  for  a  fixed  and  deflnite  period,  one 
year;  tbe  compensation  fixed  by  law.  Tbe  at- 
tempt ia  to  abridge  tlie  term  and  reduee  tba 
compenaatian-  Every  sense  of  jnatice  and  [nv- 
priety  seems  shocked  at  this  attempt  to  execute 
a  "^ere  act  of  power.' 

Ur.  Alricka,  for  the  defendant  in  error,  made 
the  following  points: 

1st.  That  the  office  of  Oaoal  Oommiasloiwr 
is  the  creature  of  tbe  Legislature,  undw  Hta 
power  ^*en  them  aa  representattves  of  the 
people,  ID  tbe  eighth  section  of  the  sixth  article 
of  the  amended  oonstitution  of  Pennaylvsnia, 
and  in  the  absence  of  any  eonstitntional  t»- 
straint  it  ia  deteaaible  and  subordinate  to  the 
will  of  tbe  legislature.  "All  offleera  wbooe 
election  or  appointment  la  not  provided  for  in 
thia  constitation  shall  be  de^ed  or  appointed 
as  shall  be  directed  by  law."  It  is  therefore 
respectfully  contended,  on  behalf  of  the  peo- 
ple, that  tbe  manner  in  whieb  tbe  appoint- 
ments were  to  be  made,  the  term  of  service  and 
By  of  the  Canal  Commisaioners,  were  subjects 
t  unconditionally  with  the  Legialatnre.  ^le 
power  to  create  and  then  aboliu  the  office,  to  . 
increase  or  diminish  the  salary,  to  enlarge  or 
curtail  tbe  tenure,  was  placed  ahaolutely  and 
unicservedly  in  their  provinee. 

After  illustrating  this  position  at  some  length, 
Mr.  Aliicks  proceeded  to  show  that  this  was 
not  a  case  of  contract.  The  act  of  the  legis- 
lature is  a  peremptory  rule  Df  action,  prescrib- 
ing SB  law  the  course  in  which  the  executive 
must  proceed.  In  it  we  find  the  representativea 
of  the  people,  in  the  due  exercise  of  the  law- 
malcing  power,  directing  the  efaief  magistrate 
of  tbe  CSimmoDwealtb  U>  appoint  Canal  Com- 
missioners, thus  conferring  on  him  tbe  prerog- 
ative of  appointment,  snbject  to  tbe  implied 
reservation  of  all  inherent  power  necessary  to 
the  administration  of  the  government.  In  the 
words  of  the  Chief  Justice  of  this  court  in  a 
like  case,  Stete  of  Maryland  v.  Baltimore  and 
Ohio  Railroad  Co.  3  Howard,  G52,  "Tbe  lan- 
guage of  the  law  is  not  the  language  of  con- 
trail, but  is  evidently  mandatory  and  in  the  ex- 
ercise of  l^slative  power."  "The  statute  is 
pro  tanto  a  repeating  one,  which  olTers  no  ex- 
press compact  to  anyone,  and  such  a  compact 
is  never  to  be  implied."  Per  Ch.  J.  Gilwon, 
Monongahela  Navigation  Co.  v.  Coons,  6  Watte 
&  Serg.  113.  "The  State  is  not  presumed  te 
have  surrendered  a  public  franchise  in  the  ab- 
sence of  an  unequivocal  intention  so  te  do. 
The  Charles  River  Bridge  v.  The  Warren  Bridge, 
II  Peters,  420.  The  present  plaintiffs  were 
forced  to  assume  the  untenable  position  just 
combated;  but  look  in  vain  to  tbe  stetute  for 
countenance. 

'2(1.  Services  rendered  by  public  offi-  [*410 
cers,  in  obedience  to  their  appointmenU,  have 
no  affinity  to  contracts,  nor  do  public  laws,  nor 
ci.ni missions    authorizing    cititens    to    ' 
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paitlcula-  offices,  amount  to  contracts.  In  af- 
fectin;;  to  treat  them  as  such  conaiBta  the  great 
error  of  the  late  Canal  Board.  CommissionB 
bear  no  analogy  to  contracts.  There  is  no  mu- 
tuality nor  obtieatioD  on  the  appointees  to  ac- 
cept, and  if  they  do  accept,  they  are  not 
bound  to  serve  out  their  time,  hut  they  may 
dissolve  the  relation  ad  libitum, 

A  contract  is  defined  to  be  "an  agreement 
between  two  or  more  persons,  upon  a  sufficient 
consideration,  to  do  or  not  to  do  a  partieolar 
thing."  There  was  no  agreement  on  the  part  of 
the  preeent  plaintiffs  to  serve  for  a  year,  nor 
was  there  any  law  compelling  them  to  serve 
longer  than  it  was  their  pleasure,  and  no  penal- 
ty was  incurred  if  they  refused  to  accept.  This, 
we  think,  fumighes  a  triumphant  answer  to  the 
labored  and  learned  argument  which  has  been 
drawn  from  thb  supjioaed  inconvenience  and 
hardship  of  the  position  of  the  present  plain- 
tiffs, whose  ofBcial  lives  were  placed  at  the 
mercy  of  the  legislature.  The  premises  are  un- 
sound. There  was  no  hardship,  because  there 
was  no  obligation  on  the  part  of  any  citizen  to 
accept,  or,  after  accepting,  to  hold  the  office. 
They  had  power  to  take  it  up,  and  had  "power 
to  lay  it  down."  Whoever  did  accept  vrere 
bound  or  presumed  to  know  that  the  law 
placed  the  office  and  the  emoluments  absolutely 
at  the  will  of  the  legislature.  There  are  certain 
penalties  annexed  to  a  refusal  to  serve  in  many 
of  the  subordinate  offices  in  Pennsylvania,  and 
yet  it  has  never  been  supposed  that  the  addi. 
tion  or  annexation  of  a  fine  for  not  serving 
prevented  the  le^slature  from  regulating  the 
fees  of  those  officen — by  the  by,  infinitely 
stronger  cases  for  invoking  the  exercise  of  the 
rule  relied  upon  than  is  this  case. 

In  The  Commonwealth  v.  Bacon,  6  Serg.  &, 
Rawle,  322,  this  question  Is  determined  in  an 
able  opinion,  delivered  by  the  late  Justice  Dun- 
can: "These  services,  tendered  by  public  of- 
ficers, do  not,  in  this  particular,  partake  of 
the  nature  of  contracts,  nor  have  they  tiie  re. 
motest  affinity  thereto.  As  to  stipulated  allow- 
anoe,  the  allowaoce,  whether  annual,  per  diem, 
or  particular  fees  for  particular  services,  dc. 
penas  on  the  will  of  the  law-makers.  This  has 
been  the  universal  construction,  and  the  consti- 
tution puts  this  question  at  rest  in  the  pro- 
vision for  the  salary  of  the  governor  and  judges. 
.  .  .  These  provisions  are  borrowed  from 
the  Constitution  of  the  United  States.  It  is  ap- 
parent that  the  compensation  of  the  governor 
and  these  judges  is  matter  of  constitutional 
provision;  that  of  all  other  offioers  is  left  open 
to  the  legislature.  The  allowance,  the  compen- 
sation, the  salary,  the  fees  of  all  other  officers, 
411*]  and  'members  of  the  legislature,  depend 
on  the  legislature,  who  can  and  who  do  change 
them,  from  time  to  time,  as  they  conceive  just 

Commonwealth  v.  Mann,  5  Watts  4  Serg. 
418:  "The  point  that  it  is  a  contract,  or  par- 
takes of  the  nature  of  a  contract,  will  not  bear 
the  test  of  exnmiuation." 

Barker  v.  City  of  Pittsburg,  4  Barr,  61: 
"Tliat  there  is  no  contract,  express  or  implied, 
for  the  permanence  of  a  salary,  is  shown  by 
the  constitutional  provision  for  the  perninnencc 
of  the  salaries  of  the  governor  and  judges  as 

3d.  All  commissions  (regardless  of  tbeii 
47« 


at  any  time  have  the  right,  through  their  repr 
sentatives,  to  alter,  reform,  or  abolish  the  office, 
as  they  may  alter,  if  they  choose,  the  whole 
form  of  government.  In  our  magna  charta  it 
is  proclaimed  (2d  section  of  the  Bill  of  Righta, 
under  the  9th  Article  of  the  Constitntion  of 
Pennsylvania),  tha.t  "all  power  is  inherent  in 
the  people,  and  all  free  governments  are  found- 
ed ML  their  authority,  and  instituted  for  th^r 
peace,  safe'ty,  and  happiness;  for  the  advance- 
ment of  these  ends  they  have  at  all  time* 
an  unalienable  and  indefeasible  right  to  alter, 
reform  or  abolish  their  government,  in  sucb 
manner  as  tbey  may  think  proper."  It  htta 
been  well  said,  by  one  of  the  ablest  judges  of 
the  age,  that  "a  constitution  is  i^ot  to  receive  a 
techmcal  construction,  like  a  common  Ian  in- 
strument or  a  statute.  It  is  to  be  interpret«d 
to  carry  out  the  great  principles  of  the 
iment,  not  to  defeat  them."  Per  Gibson, 
Ch.  J.,  in  Commonwealth  v.  Clark,  7  Watts  A. 
Serg.  133. 

The  first  section  of  the  Act  of  1843,  under 
which  this  controversy  has  arisen,  entitled  "An 
Act  to  reduce  the  expenses  and  provide  for  the 
election  of  the  Board  of  Canal  Commission- 
ers," declares,  "That,  at  the  next  annual  elec- 
tion, the  qualified  voters  of  the  several  countie* 
of  this  Commonwealth  shall  vote  for  three  per- 
sons, as  Canal  Commissioners,  who  shall  per- 
form all  the  duties  now  enjoined  by  law  on 
the  Canal  Commissioners  of  this  Common- 
wealth; .  .  .  who  shall  enter  upon  the  du- 
ties of  their  office  on  the  second  Tuesday  in 
January  succeeding  tbeir  election;  .  .  .  and 
that  the  pay  of  the  said  Canal  Commissioners, 
as  well  as  the  present  Canal  Commissioners, 
from  and  after  the  passage  of  this  act,  shftU 
each  be  three  dollars  per  day," 

Whether  tliis  act  was  politic  or  impolitic, 
certainty  the  legislature  neither  transcended 
their  power,  nor  violated  any  contract  made  or 
authorized  by   them. 

Mr.  Alricks  then  proceeded  to  comment  on 
the  Pennsylvania  authorities  of  S  Barr,  60;  10 
lb.  442. 

'The  right  to  graduate  the  emolu-  ['412 
ments  of  ollice  is  an  element  of  sovereignty; 
and  the  reasoning  of  the  late  Chief  Justice  Mar- 
shall, in  the  Providence  Bank  v.  Billings,  4 
Peters,  514,  applies  with  equal  force  to  the  case 
under  consideration. 

The  taxing  power  is  of  vital  importance,  and 
essential  to  the  existence  of  the  government. 
"As  the  whole  community  is  interested  in  re- 
taining it  undiminished,  that  community  has  a 
right  to  insist  that  its  abandonment  ought  not 
to  be  presumed,  in  a  case  in  which  the  deliber- 
ate purpose  of  the  State  to  abandon  it  does  not 
appear." 

There  is  a  numerous  class  of  eases  to  the 
same  effect.  The  Portland  Bank  v.  Apthorp, 
12  Mass.  2o2;  1  Hill,  618;  2  Hill,  353;  26 
Wendell,  686;  The  State  v.  Franklin  Bank,  10 
Ohio,  91;  State  v.  Mayhew,  2  Gill,  487.  "In 
grants  by  the  public,  nothing  posses  by  im- 
plication." United  States  v.  Arredondo,  0 
Peters,  738;  Jackson  v.  Lamphire,  3  Peters,  280'. 
The  ri'Ssoning  of  bis  Honor,  Mr.  Chief  Justice 
Taney,  in  The  Charles  River  Bridge  v.  Warren 
Bridge,   11    Peters,   647,   i   will   adopt   aa   the 

UOWJLTd    1*. 
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ablest  »i:gument  that  Cftn  be  presented  to  70ur 
honors:  "The  object  uid  end  of  all  govem- 
ment  is  to  i»xiniote  the  happinesH  and  prosper- 
ity of  the  oommunitj  ty  which  it  is  estab- 
lished, &nd  it  can  never  be  aaBumed  that  the 
government  intended  to  ditniniah  its  power  of 
accomplishing  the  end  for  which  it  whs  cre- 
ated. A  State  ou^t  never  to  be  presumed  to 
surrender  this  power,  because,  like  the  tax- 
ing power,  the  whole  eomtounitj  have  an  in- 
terest in  preserving  it  undiminished,"  etc. 
The  office  of  Canal  ConuniBHioner  was  "crc- 


povers,  to  enable  them  to  perform  the  public 
duties  whidi  were  confided  to  them   by  law." 
See   opinicm    of   the   Honorable   Chi^f   Justice 
Ttney,   State  of  Maryland   v.   Baltimore   anil 
Ohio  Railroad  Company,  3  Howard,  550.  When- 
«nr  it  ceased  to  be  the  public  interest,  or  the 
(olicy  of  government,  to  conlide  the  choice  of 
Canal  Commiasioners  to  the  executive,  it  was 
the  duty,  as  it  was  the  right,  of  the  legislature, 
to  change  the  mode  of  appointment,  and  there 
could  be  no  cause  for  complaint  when  they  re- 
conmitted  the  selection  to  the  people.    The  law 
of     1S43   is   prospective   in   its   operation,   and 
leaves  the  plaintiffs  in  error  without  an  apol- 
ogy for  their  claim.    The  legislature  who  passed 
it   a«ted  for  the  whole  community,  and  if  they 
conunitted  an  error,  it  was  the  duty  of  their 
•ucoeuon,  who  assembled  annually,  and  were 
cIo<:Iied  with  ample  power  and  presumed  to  be 
elected  for  the  purpose  of  keeping  the  wheels  of 
goveniinent  in  working  order,  to  correct  that 
error.   The  Act  of  1843  is  the  act  of  the  people, 
who  are  the  goremment  and  must  prevail. 
413*]    *The  question  raised  in  this  case  has 
been  presented  to  the  Supreme  Court  of  Penn- 
aylvania  in  aevervl  analogous  cases,  and  decid- 
edf   in  every  instance,  against  the  ofUcer  who 
took  exception  to  the  reduction  of  his  salary. 
Those  caaca  remain  in  our  books  of  reports  as 
settled  law.     The  constitutionality  of  the  Act 
of  1843  has  also  been  directly  ruled  bf  the  same 
«>urt,  in  a  case  cited  here  by  both  sides  (Com- 
monwealth V.  Mann),  and  which  has  not  been 
1'^tioned.     The   principle   has   been  ruled  in 
the  following  cases ; 

^Wruonwealtb  v.  Bacon,  6  Serg.  &  Rawle, 
*«■■  "An  ordinance  of  the  Councils,  reducing 
•Jf  "alary  of  the  Mayor  of  the  city  of  Philadel- 
£™*'  «.fter  the  commencement  of  his  term  of 
"^e,  is  valid." 

,  «'"Ic  ,_  The  aty  of  Pittsburg,  4  Barr,  49: 
_*  J^int  resolution  of  the  select  and  common 
-""^iJa  of  the  dty  of  Pittsburg,  abrogating  the 
y  "y  of  a  collector  of  tolls,  before  the  e.\pira- 
j  **'  tl""  tin's  ^T  which  he  had  been  elected 
iLcJ^"**"  'wnd,  was  held,  in  an  action  by  the 
™"*«t<ir  for  the  balance  of  the  annual  salary, 
■h-^***  after  the  expiration  of  the  term  for 
r  ,.'''*  lie  had  been  elected,  not  to  be  unconsti- 
^°5«J,  and  that  the  plaintiff  was  without 


.,  ^Oijtnonweatth  T,  Mann,  6  Watts  i.  Berg. 
*•"'  TE*he  ease  of  Commonwealth  v.  Bacon  is  re- 
™^  to  with  i^probation  in  the  opinion  of  the 

Co»»>a»onw«alth  t.  Clark,  7  Watts  ft  Serg. 
m:  -T^  iet  of  18th  April,  1843,  authorii- 
™l  '^Ika  deetion  of  Canal  Commisaioiiera,  is 
«Nirt.itBtianal  ud  nlid." 


Faithful  legislation  is  often  unavoidably 
harsh,  but  is  not  consequently  illegal.  It  is  Oc- 
casionally   ruinous;    such    is    the    case    where 

private  property  ie  taken  for  public  use;  and 
yet  the  right  of  the  State  to  take  it  is  undoubt- 
ed. The  maxim  of  the  law  is,  that  a  private 
mischief  is  to  be  endured,  rather  than  a  public 
inconvenience.  The  issue  here  is  on  a  question 
iif  power;  and  by  the  force  of  great  public  ne- 
cessity, the  power  to  regulate  the  olSce  and  the 
salary  of  the  officer  is, vested  in  the  legislature 
and  in  the  people.  Examples  are  annually  oc- 
curring of  the  exercise  of  this  power,  in  every 
State  government  in  the  Union.  It  is  a  power 
which,  if  the  Commonwealth  can  part  with,  it 
cannot  be  presumed  to  have  parted  with  In  the 
ab?tcnce  of  conclusive  proof  of  such  an  intention. 

The  exercise  of  tnis  power  is  the  axis  on 
which  the  fabric  of  our  free  political  institu- 
tions revolver,  and  you  cannot  impair  it  with- 
out Jarring  and  overturning  our  republican 
form  of  government.  It  is  an  essential  element 
of  tlie  sovereignty,  and  I  am  at  a  loss  to  under- 
stand how  our  political  organisation  can  be 
maintained  without  it. 

■In  construing  a  statute  like  the  one  ['414 
under  consideration,  involving  high  political 
powers  and  sovereignty,  the  construction  should 
be  most  favorable  to  the  public  interests.  It 
rests  in  the  plaintiffs  in  error  to  show  that  the 
lef^ialature  had  the  right  to  surrender,  and  that 
they  did  surrender,  their  legislative  power. 

Mr.  Justice  Daniel  delivered  the  opinion  of 

the   court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Pennsylvania,  under  the  twen- 
ty-fifth section  of  the  Judiciary  Act  of  1780,  for 
the  purpose  of  revising  a  judgment  rendered 
by  the  court  above  mentioned  at  the  May 
Term  of  that  court,  in  the  year  1348,  against 
tlie  plaintiffs  in  error,  in  a  certain  action  of 
uasumpsit  instituted  against  those  plaintiffs  on 
behalf  of  the  Commonwealth  of  Pennsylvania. 

By  authority  of  a  statute  of  Pennsylvania  of 
the  2Stb  of  January,  1B36,  the  plaintiffs  in  er- 
ror were  by  the  governor  of  the  State  appointed 
to  the  place  of  Cnnal  Commissioners;  and  by 
the  same  st»(ute,  the  appointment  was  directed 
to  be  made  annually  on  the  1st  day  of  Febru- 
ary, and  the  compensation  of  the  Commission- 
ers regulated  at  four  dollars  per  diem  each. 
Under  this  law,  the  plaintiffs  in  error,  in  vir- 
tue of  an  appointment  of  the  1st  of  February, 
1843,  accepted  and  took  upon  themselves  the 
office  and  duties  of  Canal  Commissioners.  By  a 
subsequent  statute,  of  the  IBth  of  April,  1843, 
the  appointment  of  Canal  Commissioners  was 
transferred  from  the  governor  to  the  people 
upon  election  by  the  latter,  and  the  per  diem 
allowance  to  be  made  to  all  the  commissioners 
was  by  this  law  reduced  from  four  to  three 
dollars,  this  reduction  to  take  effect  from  the 
passage  of  the  Act  of  April  18th,  1843,  which 
OS  to  the  rest  of  its  provisions  went  into  opera- 
tion on  the  second  Tuesday  of  January  follow- 
ing its  passage,  that  is,  on  the  second  Tuesday 
of  January  in  the  year  1844.  Upon  a  settle- 
ment of  their  account  as  Canal  Commissioners. 
made  before  the  Auditor-General  of  the  State, 
the  plaintiffs  in  error,  out  of  money  of  the 
State  then  in  their  hands,  claimed  the  right 
to  retain  compensation  for  their  services  at  the 
411 
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'  rate  of  four  dollara  per  diem,  for  the  tull  term 
of  twelve  months  from  the  date  of  their  ap- 
pointment bj  the  governor;  whilst  for  the 
State,  on  the  other  hand,  it  was  refui<ed  to  al- 
low that  rate  of  compeoaation  beyond  the  18th 
of  April,  1S43,  the  period  of  time  at  which, 
by  the  new  law,  the  emolumeDta  of  the  ap- 
pointment were  changed.  In  consequence  of 
this  difference,  and  of  the  refusal  of  the  plain- 
tiffs in  error  to  pay  over  the  balance  appear- 
ing against  tbem  on  the  account  as  stated 
by  the  Auditor -General,  an  action  wai  institu- 
ted against  them  in  tbe  name  of  the  State,  in 
416']  the  Court  of  Common  'Pleas  of  Dauphin 
County,  and  a  judgment  obtained  for  that  bal- 
ance. This  judgment,  having  been  carried  by 
writ  of  error  before  the  Supreme  Court,  was 
there  afBrmed,  and  from  that  tribunal,  as  the 
highest  in  the  state,  this  cause  is  brought  hith- 
er  for   revision- 

The  grounds  on  which  this  court  is  asked  to 
interpose  between  the  judgment  on  behalf  of 
the  State  and  the  plaintiffs  in  error  are  these: 
That  the  appointment  of  these  ptnintills  by  the 
Governor  of  Pennsylvania,  under  the  law  of 
January  28th,  1836,  was  a  positive  obligation 
or  contract  on  the  part  of  the  State  to  employ 
the  piaintitTs  for  the  entire  period  of  one  year, 
nt  the  stipulated  rate  of  four  dollars  per  diem; 
and  that  the  change  in  the  tenure  of  office  and 
in  the  rate  of  compensation  made  by  the  law  of 
April  18th,  1843  (within  the  space  of  one  year 
from  tbe  1st  of  February,  184.'!),  was  a.  viola- 
tion of  this  contract,  and  therefore  an  infrac- 
tion of  the  tenth  section  of  the  first  article  of 
the  Constitution  of  the  United  States.  In  ordi'r 
to  determine  with  accuracy  whether  this  case  is 
within  the  Just  scope  of  the  constitutional  pro- 
vision which  has  thus  been  invoked,  it  is  prop- 
er corefully  to  consider  the  character  and  rela- 
tive positions  of  the  parties  to  this  controversy, 
and  the  nature  and  objects  of  tlie  transaction 
which  it  is  sought  to  draw  within  the  influence 
of  that  provision. 

The  high  conservative  power  of  the  federal 
government  here  appealed  to  is  one  necessarily 
involving  inquiries  of  the  most  d?licate  chamc- 
ter.  The  States  of  this  Union,  consistently 
with  their  original  sovereign  capacity,  could 
recogniiie  no  power  to  control  either  their  rights 
or  obligations,  beyond  their  own  sense  of  duty 
or  the  dictates  of  natural  or  national  law. 
When,  therefore,  they  have  delegated  to  a  com- 
mon arbiter  amongst  tbem  tbe  iiower  to  ques- 
tion or  to  countervnit  their  own  acts  or  their 
own  discretion  in  conceded  instances,  such 
instances  should  foil  within  the  fair  and  un- 
equivocal limits  of  the  eoncppaion  made.  Ac- 
cordingly it  has  been  repeatedly  said  by  this 
court,  that  to  pronounce  a  law  of  one  of  the 
sovereign  states  of  this  union  to  be  a  violation 
of  the  constitution  is  a  solemn  function,  de- 
manding the  gravest  and  most  deliberate  con- 
sideration; and  that  a  law  of  one  of  the  states 
should  never  be  so  denominated,  if  it  can  upon 
any  other  principle  be  correctly  e\|>lained.  In- 
deed, it  would  seem  that,  if  there  could  be  any 
course  of  proceeding  more  than  all  otbera  cal- 
culated to  excite  dissatisfaction,  to  awaken  a 


tify,  before  tribunals  in  some  senu  foreign  to 
themselves,  their  acta  of  general  legislation. 
And  'the  extreme  of  such  an  abuse  [*416 
would  appear  to  exist  in  the  arraignment  of 
their  control  over  officers  and  suboi^inateB  in 
tbe  regulation  of  their  internal  and  exclusive 
policy;  ajid  over  the  modes  and  extent  in  which 
that  policy  should  be  varied  to  meet  the  exi- 
gencies of  their  peculiar  condition.  Such  sn 
abuse  wonld  prevent  all  action  in  the  state 
governments,  or  refer  the  modes  and  details  of 
tbeir  action  to  the  tribunals  and  anthoritiea  of 
the  federal  government.  Tbeee  surely  could 
never  have  been  the  legitimate  purposes  of  the 
federal  Constitution,  The  contracts  designed  to 
be  protected  hy  the  tenth  section  of  the  first 
article  of  that  instrument  are  contracts  by 
which  perfect  rights,  certain  definite,  flxed  pri- 
vate rights  of  property,  ate  vested.  These  aro 
clearly  distinguisliable  from  measures  or  en- 
gagements adopted  or  undertaken  by  the  body 
politic  or  state  government  for  the  beneflt  of 
all,  and  from  the  necessity  of  the  case,  and  ac- 
cording to  universal  understanding,  to  be  varied 
or  discontinued  as  the  public  good  shall  re- 
quire. The  selection  of  ofGcers,  who  are  nothing 
more  than  agents  for  the  effectuating  of  such 
public  purposes,  is  matter  of  public  convenience 
or  necessity,  and  so,  too,  are  the  periods  for  the 
appointment  of  such  agents ;  but  neither  the  one 
nor  the  other  of  these  arrangements  can  consti- 
tute any  obligation  to  continue  such  agents,  or 
to  re-appoint  them,  after  the  measures  which 
brought  them  into  being  shall  have  been  found 
useless,  shall  have  been  fulfilled,  or  shall  have 
been  abrogated  as  even  detrimental  to  the  well- 
being  of  the  public.  The  promised  compensa- 
tion for  services  actually  performed  and  ac- 
cepted, during  the  continuance  of  the  particular 
agency,  may  undoubtedly  be  claimed,  both  upon 
principles  of  compact  and  of  equity;  but  to 
insist  beyond  this  on  the  perpetuation  of  a 
public  policy  either  useless  or  detrimental,  and 
upon  a  reward  for  acts  neither  desired  nor  per- 
formed, would  appear  to  be  reconcilable  with 
neither  common  justice  nor  common  sense.  Tbe 
establishment  of  such  a  principle  would  arrest 
necessarily  everything  like  progress  or  improve- 
ment in  government;  or  if  changes  should 
ba  venturt^  upon,  the  government  would  have 
to  become  one  great  pension  establishment  on 
which  to  quarter  a  host  of  ainecures.  It  would 
especially  be  difficult,  if  not  impracticable,  in 
this  view,  ever  to  remodel  the  organic  law  of  a 
8tate,  as  constitutional  ordinances  must  be  of 
higher  authority  and  more  immutable  than  com- 
mon legislative  enactments,  and  there  could  not 
exist  conllicting  constitutional  ordinances  under 
one  and  the  same  system.  It  follows,  then,  upon 
principle,  that,  in  every  perfect  or  competent 
government,  there  must  e\ist  a  general  power 
to  enact  and  to  repeal  lawa;  and  to  create,  and 
chnnge  or  discontinue,  the  agents  designated 
for  the  execution  'of  those  laws.  Such  L*417 
a  power  is  indispensable  for  the  preservation  of 
the  body  politic,  and  for  the  safety  of  the  in- 
dividuals of  the  community.  It  is  true,  that 
this  power,  or  the  extent  of  its  exercise,  may  be 
controlled  by  the  higher  organic  law  or  constitu- 
tion of  the  state,  as  is  the  case  in  some  instance 
in  the  state  constitutions  and  is  exemplified 
in  the  provision  of  the  federal  Constitution  re- 
lied on  in  this  case  by  the  plaintiffs  in  error,  and 
fi  Howard  10. 
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in  aome  other  elftUMO  of  the  ume  inatrument; 
hut  where  no  snch  reatriction  is  inpoBed,  the 
power  mnat  rest  in  the  discretion  of  the  gov- 
eminent  Alone.  The  constitution  of  Fenneyl- 
Tnni*  contuns  no  limit  upon  the  discretion  of 
the  Legislature,  either  in  the  kugmeutation  or 
diminution  of  aaiaries,  with  the  exceptions  of 
those  of  the  governor,  the  judges  of  the  Su- 
preme Court,  and  the  presidents  of  the  several 
courta  of  common  pleas.  The  salaries  of  these 
officers  cannot,  nnder  that  constitution,  be  di- 
minished during  their  continuance  in  olhce. 
Those  of  all  other  officers  in  the  State  are  de- 
pendent upon  legislative  discretion.  We  have 
already  shown,  that  the  appointment  to  and  the 
tenure  of  an  office  created  for  the  public  use, 
mod  the  regulation  of  the  salary  affixed  to  aucb 
an  office,  do  not  fall  within  the  meaning  of  the 
section  of  the  Constitution  relied  on  by  the 
plBintifTa  iu  errors  do  not  come  within  the  im- 
port of  the  term  "contracts,"  or,  in  other  words, 
the  vested,  private  personal  rights  thereby  in- 
tended to  be  protected.  They  are  functions  ap- 
propriate to  that  class  of  powers  and  obliga- 
tions by  which  governmoiits  arc  enabled,  and 
are  called  upon,  to  foster  ard  promote  the  gen- 
eral good;  (unctions,  therefore,  which  govern- 
ments cannot  be  presumed  to  have  surrendered, 
if  indeed  tftey  can  under  any  circuroatances  be 
justified  in  surrendering  them.  This  doctrine 
IB  in  itrictest  accordance  with  the  rullnga  of 
this  court  in  many  instances,  from  amongst 
which  may  be  cited  its  reasoning  in  the  impurL- 
ant  and  leading  case  of  The  Charles  Siver 
Bridge  V.  The  Warren  Bridge,  in  H  Petera's 
Reports,  and  in  the  case  of  Tlie  State  of  Mary- 
land V.  The  Baltimore  and  Ohio  Railroad  Com- 
pany, in  3  Howard'a  Uejiorta — ^to  which  might 
be  added  other  deciaiona  upon  claims  to  monop- 
oly, as  ferry  privileges,  in  restraint  of  legis- 
lative action  for  public  improvement  and  ac- 
eoniinodation.  In  illustration  of  the  doctrine 
here  laid  down,  may  also  be  cited  the  very  elab- 
orate opinion  of  the  Supreme  Court  of  New 
Yortc  in  the  case  of  The  People  v.  Morria,  re- 
ported in  13  Wendell,  325.  The  precise  ques- 
tion before  us  appears  to  have  been  one  of  fa- 
miliar practice  in  the  State  of  Pennsylvania,  so 
familiar,  indeed,  and  so  long  ocquieaced  in,  as 
to  render  its  agitation  at  this  day  somewhat  a 
subject  of  surprise;  and  the  reasoning  of  the 
Supreme  Court  upon  it  in  the  case  of  Tlie  Com- 
418*3  monwealth  •*.  Bacon,  0  Sergeant  & 
Rawle,  p.  322,  is  at  once  so  clear  and  compen- 
dious aa  to  render  it  well  worthy  of  quotation 
here.  "These  services,"  saya  Duncan,  Ju.'ilice. 
in  delivering  the  opinion,  "rendered  by  public 
officers,  do  not  in  this  particular  partake  of  the 
nature  of  contracts,  nor  have  they  the  remotest 
affinity  thereto.  As  to  a  stipulated  allowance, 
that  allowance,  whether  annual,  per  diem,  or 
particular  fees  for  particular  services,  depends 
on  the  will  of  the  low-raakiTs;  and  tbis,  wheth- 
er it  be  the  legislature  of  the  alate,  or  a  munici- 
pal body  empowered  to  make  laws  for  the  gov- 
ernment of  a  corporation.  This  has  been  the 
universal  construction,  and  the  constitution 
puts  this  queation  at  rest  in  the  proviaion  for 
the  salary  of  the  governor  and  judgea  of  the 
Supreme  Court,  and  of  the  presidents  of  the 
court*  of  common  plea*.  The  governor  ia  to 
receive  at  stated  times,  tor  his  services,  a  com- 
pnsation  which  shall  neither  be  increased  nor 
13  L.  ed. 


diminished  during  the  period  for  which  ha  shall 
have  been  elected.  The  judges  and  presidents 
shall  at  stated  times  receive  for  their  aervices 
on  adequate  compensation,  to  be  fixed  by  law, 
which  shall  not  he  diminished  during  their  con- 
tinuance in  office.  Tbese  provisions  are  bor- 
rowed from  the  Constitution  of  the  United 
States.  It  is  apparent  that  the  compensation 
of  the  governor  and  judgea  ia  a  matter  of  con- 
stitutional provision— -that  of  all  other  officers 
is  left  open  to  the  legialature.  The  allowances, 
the  compensation,  the  salary,  the  fees  of  all 
other  officers  and  members  of  the  Legislature, 
depend  on  the  Legislature,  who  can  and  who 
do  change  them,  from  time  to  time,  as  they 
conceive  just  and  right." 

So  in  the  case  of  The  Commonwealth  v,  Mann, 


lid  be  put  on  the  ground  of  c 
tract,  then  a  most  grievous  wioug  has  been 
done  them  by  the  people,  by  the  reduction  of 
a  tenure  during  good  beliavior  to  a  tenure  for 
a  term  of  yiars.  The  point  that  it  ia  a  con- 
tract, or  partakes  of  the  nature  of  a  contract, 
will  not  bear  tlie  test  of  examination."  And 
again,  in  the  case  of  Darker  v.  The  City  of 
Pittsburg,  the  court  declare  it  as  the  law,  "Tiiut 
there  is  no  contract  express  or  implied  for  the 
permanence  of  a  salary,  ia  shown  by  the  consti- 
tutional provitiion  for  the  permanence  of  the 
salaries  of  the  governor  and  judges  aa  excep- 
tions." i  Barr,  Pa.  State  Reports,  51.  V\e 
consider  these  decisions  of  the  State  court  as 
having  correctly  expounded  the  law  of  the 
question  involved  in  the  case  before  us,  aa  be- 
ing concurrent  with  the  doctrines  heretofore 
ruled  and  atill  approved  by  this  court — concur- 
rent, too,  with  the  decision  of  the  Supremo 
Court  of  Pennaylvania  now  under  review,  which 
decision  we  hereby  adjudge  ood  order  to  be 
allirmed. 

•Mr.  Justice  McLean:  [•41» 

In  thia  case,  1  thialc  we  have  no  juriadictioQ. 

There  was  do  contract  which  could  be  im- 
paired, within  the  provision  of  the  Constitu- 
tion of  the  United  States.  Iliia  ia  clearly  shown 
in  the  opinion  of  tlie  court.  In  such  a  caae,  I 
supi>ose  the  proper  entry  would  be,  to  dismiss 
tlie  writ  of  error.  By  the  ailirmance  of  the 
judgment  of  the  Supreme  Court  of  i'ounayl- 
vania,  we  take  jurisdiction. 
Order. 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Huprtnics  C'oEirt  of 
Pennsylvania,  and  was  ar^-iied  by  counsel ;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  thia  court,  that  the  juilgmeui 
of  the  said  Suprt-me  Court  in  this  cause  be, 
and  the  name  is  hereby  alUrined.  with  coats. 
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lue  during  continuance  of  patent  and  pay 
proportion  of  amount  saved  will  not  support 
action,  until  expiration  of  patent. 

Where  the  dcclacallon  contained  tivo  coiinta,  tIi., 
(bp  tint  upon  a  special  caatract  that  the  plaintiffs 
liRi]  plececl  a  maclitne  (or  saving  fuel  on  board  of 
the  ■leamboat  of  the  deCeodantB,  and  were  entitled 
to  a  certain  portion  of  the 
on  a  quantum  meruit;  It  w 
eildence  h;  the  [ilelutlffB  t 


Rvli 


erult;  It  was  admlsaibie  to  KiTe 
e  of  the  macb) 


™»lj   1 


ending 


B  there 


under  tbe  second. 

On  the  part  of  the  deCendants,  the  evidence  of 
the  president  of  tbe  steamlxiBt  company  was  then 
jiven,  denying  the  special  contract  alleficd  by  the 
plalntlffa,  and  afflrnalag  ■  Cotall;  different  one. 
namely,  that,  If  the  owners  of  Che  boat  could  not 
agree  wltn  the  platDtiffs  to  purcbase  it.  the  latti 


:>  take 


The  c 


should   li 


e  In- 


1   Ihc  lury.   Ibnl,   If  tliey   belleced   lUla 
uence.  they  should  Had  Coi'  the  defendants. 

The  court  below  instructed  the  Jury.  that.  If  the 
preBldeat  of  the  company,  acting  as  Iti  general 
Agent,  made  th«  ipecial  contract  with  tbe  plalntilta, 
Ihe  company  were  bound  by  it,  whether  he  eom- 
munltated  it  to  the  company  or  not.  This  Instruc- 
tion was  rlgbt.  But  the  court  erred  In  snyltig  that 
Ihe  plalatlllB  had  a  right  Co  recover  on  Ihelt  Bpecial 
count.  If  tbe  machine  was  uaeful  to  the  defendantx. 


oved,  and  the  delermlnatl 
.      .Here  to  It.     Because,  by  the 

the  continuance  of  the  patent  right ;  and  i 
Is  pointed  out  for  -    ■ - 


did  n 


le  uatll  tl 


'Ice  lad  I 


Q  per- 


Wh  ether 


t  In  the  d' 


bclk-ved  tbet  the  defeodantB  had  agreed  lo  pay  It 
as  soon  as  it  was  earned,  tbe  nlalntilTs  might  not 
recover  lo  that  amount,  or  whether  such  a  con- 
Btriiclion  could  be  put  on  the  contract  as  proved, 
are  gueatloDS  not  before  the  court  on  this  record, 
and  upOD  which  no  opinion  is  expressed. 

4ao*]  •fPHIS  case  was  brought  up  by  writ  of 
1  error  from  the  Circuit  Court  of  the 
United  States  for  the  district  of  Columbia, 
holden  in  and  for  the  County  of  Wasliington. 
It  came  up  upon  a  bill  of  exceptions  to  the 
admission  of  certain  evidence,  and  four  bills  of 
exceptions  to  refusals  of  the  court  below  to 
^ant  certain  prayers,  all  of  which  exccptionB 
were  taken  by  the  defendants  below  (the  plain- 
tiffs in  error  here).  But  as  two  of  the  last- 
named  bills  of  exceptions  were  not  pressed  in 
this  court,  it  is  not  necessary  to  state  them,  or 
to  state  more  of  the  case  tlian  is  sufficient  to 
show   the    points   argued   and   decided  by   this 

In  March,  1S46,  Sickles  and  Cook  brought 
an  action  against  the  Steam  Packet  Company. 
The  cause  of  action  is  thus  stated  in  the  decla- 

"Whereupon  the  said  plaintiffs,  hj  Joseph 
H,  Bradley,  their  attorney,  complain,  for  that 
whereas  heretofore,  to  wit,  on  the  firat  day  of 
Jul;,  1844,  the  said  defendants,  at  the  county 
aforesaid,  being  the  owners  of  a  certain  steam- 
boat called  tbe  Columbia,  and  running  in  the 
Potomac  River  and  Chesapeake  Bay,  in  con- 
sideration that  the  said  plaintiffs,  being  the 
proprietors  of  a  certain  machine  called  'Sickles' 
cut-olT,'  designed  to  effect  a  saving  in  tbe  con- 
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Columbia,   undertook    and   promised    the    said 

filaintiffs  to  apply  the  whole  value  of  the  Bar- 
og  of  the  fuel  on  board  the  said  boat,  which 
should  be  effected  by  the  said  machine,  in  the 
first  place,  to  pay  the  cost  and  expenses  of 
building  the  said  machine,  and  putting  tbe 
same  on  the  said  boat;  and  thereafter,  and 
after  having  paid  the  said  costs  and  expenses, 
that  they,  the  said  defendants,  would,  so  long 
as  the  said  steamboat  should  continue  to  be 
employed  by  the  said  defendants,  if  the  patent 
right  for  the  said  machine  should  continue  ao 
lung,  pay  to  the  said  plaintiffs  three  fourths 
of  the  saving  in  fuel  caused  by  said  macbine. 
And  that  the  saving  caused  by  the  said  ma- 
chine, called  the  cnt-oS,  on  board  the  said  bottt, 
should  be  ascertained  at  any  time  the  aaid 
plaintiff  should  desire  it,  in  the  following  man- 
ner, to  wit:  by  taking  equal  quantities  of  wood, 
and  using  the  same  first  with  one  and  then  with 
the  other  cut-off  (the  defendants  then  having  in 
use  on  board  their  said  boat  a  machine  called 
the  throttle),  to  show  with  which  the  boat 
would  run  the  longest  under  the  same  circum- 
stances. And  thereupon  the  said  plaintiffs,  con- 
fiding in  the  said  promises  and  undertakings  of 
the  said  defendant^,  at  great  cost,  to  wit,  at  tbe 
coat  of  two  hundred  and  fifty  dollars,  did  erect 
end  buitd,  and  place  on  the  said  steamboat  Co- 
lumbia, at  the  request  of  the  defendants, 
•a  machine  called  'Sickles'  cut-off';  ['^Sl 
which  said  machine,  and  the  same  luth  ever 
since,  to  wit,  from  the  20th  day  of  August, 
1844,  continually,  to  the  beginning  of  this  ac- 
tion, been  used  by  the  said  defendants  in  and 
upon  the  said  boat;  and  that,  on  the  19th  daj 
of  August,  IS4S,  at  the  county  aforesaid,  the 
said  plaintiffs  gave  notice  to  the  said  defendanta 
that  they  would,  on  the  next  day,  that  is  to 
say,  on  tlie  20th  day  of  August,  IB45,  if  they 
desired,  make  the  said  experiment  in  the  aald 
agreement  mentioned,  to  test  the  relative  value 
of  the  said  machine;  and,  for  that  purpose, 
that  one  of  the  aaid  plaintiffs  would  go  from 
Washington  to  Baltimora,  in  the  said  boat,  on 
the  said  28th  of  August,  1845.  and  make  the 
said  experiment ;  and  the  said  defendants,  bj 
their  president,  did  then  and  there  assent  there- 
to, and  did  direct  the  officers  of  the  said  boat, 
or  some  of  them,  to  aid  in  conducting  tbe  said 
experiment;  and  the  said  plaintiffs  in  fact  fur- 
ther say,  that  one  of  the  said  plaintiffs,  to  wit, 
tbe  said  Truman  Cook,  did,  on  the  said  20th 
day  of  August,  1645,  proceed  in  the  said  boat 
from  the  said  city  of  Washington  to  Baltimore, 
in  the  State  of  Maryland,  and  did,  on  the  said 
voyage,  with  the  assistance  of  the  officers  of  the 
said  boat,  make  the  said  experiment,  and  did 
take  two  piles  of  wood  of  equal  dimensions  and 
under  like  circumstances;  the  pile  employed  in 
the  use  of  the  throttle  cut  off  was  burned  in 
two  hours  and  seven  minutes;  and  the  pile  nsed 
by  the  cut-off  of  the  plaintiffs  lasted  three 
hours  and  fifteen  minutes,  showing  a  saving  in 
favor  of  the  latter  of  34  and  ^JJ  per  cent., 
of  all  which  the  said  defendanta  had  due  notice; 
whereby  a  great  amount  and  value  of  fuel  has 
been  saved  by  the  said  defendants,  to  wit,  the 
amount  of  twenty-five  hundred  dollars;  and  the 
said  plaintiffs  in  fiict  say,  they  were  and  are 
entitled  to  recover  of  and  from  the  said  defend- 
~  10, 
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ajits,  out  of  the  said  aum  of  money,  aa  well  the 
■■id  anm  ot  two  hnndred  and  flfiy  dolUre,  as 
Slid  for  the  coats  uid  expenses  of  erecting  and 
bujldiag  the  Ulid  machine  and  placing  the  same 
on  the  said  ateatnboat,  aa  alao  the  further  sum 
of  aixteen  hundred  and  eighty  dollars  and  lift; 
ceuta,  being  three  fourths  of  the  aaid  savings 
within  said  period  of  time  after  t)ie  said  ma- 
chine waa  put  in  operation  on  the  said  boat, 
and  while  the  same  waa  used  by  the  said  de- 
fendants to  the  time  of  the  brinjring  this  suit; 
and  being  so  entitled,  the  said  plaintifTa.  to 
wit;  on  the  da;  and  year  aforesaid,  and  often 
afterwards,  at  the  counfy  aforesaid,  demanded 
the  whole  of  the  said  two  sums  of  nione\',  to 
wit;  the  Bum  of  nineteen  hundred  and  thirt;- 
Beven  dollars  and  fift;  cents,  ot  and  from  the 
a«id  defendants,  and  the  said  defendants  utterl; 
neglected  and  refused  to  pay  the  aame,  or  any 
ASi*}  part  thereof,  to  the  said  plaintiffs,  and 
■till  reiiiBe,  to  the  damage  of  the  plaintitTs  four 
thonsaitd  dollars;  and  therefore  they  sue. 

"Joseph  H.  Bradley,  for  Plaintiffs. 

"Add  a  count  for  putting  the  machine  on 
tlie  boat  at  the  request  of  the  defendants,  with 
ft  quantum  meruit." 

"Joseph  H,  Sradley,  for  Plaintiffs." 

The  defendants  pleaded  non  assumpsit,  upon 
which  issue  was  joined,  and  in  March,  1847,  the 
e«use  came  on  for  trial. 

The  following  is  the  evidence  offered  by  the 
plain tifTa,  which,  being  objected  to  by  the  de- 
fendants but  admitted  by  the  court,  formed  the 
aubject  of  the  exception  to  evidence.  '• 

"On  the  trial  of  this  cause,  the  plaintiffs,  to 
maintain  the  issue  on  their  part  joined,  offered 
and  gave  eridenc  tending  to  show  that,  on  or 
Kbont  the  18th  day  of  June,  1844,  at  the  count; 
aioreaaid,  the  said  plaintiffs  being  the  owners 
of  the  patent  right  to  a  certain  machine  called 
a  cut-off,  of  which  the  said  Frederick  E.  Sickles 
was  the  inventor,  and  the  said  defendants  being 
the  owners  of  the  steamboat  called  the  Colum- 
bia, on  which  the;  bad  in  use  a  certain  machine 
called  the  throttle  cut-off,  the  object  of  both  of 
said  machines  being  to  save  the  consumption  of 
fuel  in  the  use  of  steam-engines,  the  said  plain- 
tiffs made  and  entered  into  a  certain  contract 
with  William  Gunton,  the  president  of  the 
steamboat  company,  and  the  general  agent 
thereof,  whereby  it  was  agreed  that  the  said 
plaintiffs  abould  construct  and  place  on  board 
the  said  steamboat  one  of  their  said  machines 
at  tb^r  own  cost  and  expense;  that  the  same 
should  be  tried,  and,  if  it  produced  any  saving, 
that  the  coat  of  putting  the  said  machine  in 
operation  on  board  the  said  boat,  not  to  exceed 
two  hundred  and  ffft;  dollars,  should  be  first 
paid  out  of  the  savings  of  fuel  effected  b;  the 
■aid  mahine;  that  the  said  machine  should  be  : 
naed  b;  the  defendants  during  the  continuance 
of  the  patent,  if  the  said  boat  should  last  so 
long;  and,  after  the  pa>7nent  of  the  said  costs 
and  expenses  of  putting  the  said  machine  in  op- 
eration on  board  the  said  boat,  the  savings ! 
caused  thereb;,  in  the  consumption  of  fuel,  i 
should  be  divided  between  the  said  plaintitTs 
and  defendants  in  the  proportion  of  one  fourth  | 
to  the  defendant!  ana  three  fourths  to  the ! 
plaintiffs;  and,  in  order  to  ascertain  the  amount  I 
of  sudi  savings,  an  exnerimental  trial  should 
be  made  at  any  time  the  plaintiffs  should  di- 
rect It,  after  the  said  machine  was  in  success- ' 
ts  L.  ed. 


ful  operation,  in  the  following  modM  Two 
piles  of  wood  should  be  taken  of  equal  dimen- 
sions; one  pile  should  be  used  with  one  of  the 
cut-offs,  and  the  other  pile  with  the  other  cut- 
off, under  like  circumstances,  and  the  length  of 
time  required  in  the  consumption  of  the  said 
"piles  of  wood,  respectively,  should  be  [*433 
taken  as  the  evidence  of  the  difference  in  the 
amount  of  saving!  in  the  one  over  the  other; 
and  if  the  said  machine  produced  no  aavinr,  it 
was  to  be  taken  off,  and  the  boat  restored  t^ 
its  former  condition,  at  the  axpenae  of  the 
plaintiffs. 

"That  the  said  contract  waa  wholly  in  parol, 
and,  within  three  days  after  it  was  made,  the 
plaintiffs  entered  into  a  contract  in  writii]g 
with  T.  W.  and  E.  C.  Smith,  of  Alexandria,  by 
the  said  plaintiffs,  aa  follows  (copied  in  rec- 
ord) 1  and  the  said  defendants  caused  their  said 
boat  to  lie  at  Alexandria  to  have  the  said  ma- 
chine fitted  to  her  engine;  that  the  said  T.  W. 
and  R.  C.  Smith  proceedCKl  with  all  convenient 
despatch  to  make  the  said  machine,  and  put 
the  same  on  board  the  said  boat,  at  the  cost  of 
$242;  that  the  same  was  completed  and  phiced 
on  board  the  said  boat,  and  in  complete  action, 
on  the  Sth  day  of  November,  1844,  with  the 
knowledge  of  the  defendants,  and  that  the  same 
was  continually  thereafter,  to  the  bringing  of 
this  suit,  used  by  the  said  defendants  on  board 
the  said  boat. 

"That,  on  the  IBth  da;  of  August,  1844,  the 
said  Truman  Cook,  one  of  the  said  plaintiffs, 
gave  notice,  on  board  the  said  boat,  to  the  said 
defendants,  by  William  Gunton,  president  aa 
aforeaaid,  that  they  desired  on  the  next  day, 
the  same  being  the  regular  day  for  the  passage 
of  the  said  boat  from  the  cit;  of  Washington 
to  Baltimore,  to  go  on  the  said  trip  and  make 
the  experiment,  provided  by  their  said  contract, 
to  ascertain  the  saving  caused  by  the  said  ma- 
chine ;  and  the  said  WilUam  Guuton,  president 
as  aforesaid,  directed  the  officers  of  the  aaid 
l>oat,  or  one  of  them,  to  take  care  that  the  said 
Cook  did  not  throw  sand  in  his  eyes;  and  on 
the  said  20th  day  of  August,  1844,  the  said 
Cook,  one  of  said  plaintiffs,  did  in  fact  go  from 
the  city  of  Washington  to  Baltimore  on  board 
the  said  boat,  and  the  said  experiment  was  in 
fact  made,  under  the  superintendence  of  the 
officers  of  said  boat  on  behalf  of  said  defend- 
ants, and  by  the  said  Cook  ou  behalf  of  said 
plaintiffs,  and  the  whole  was,  at  the  request  of 
plaintiffs,  carefully  observed  and  noted  by  Cap- 
tain .lob  Corson,  for  many  years  mate  and  cap- 
tain ot  a  steamboat,  and  the  result  of  the  snid 
experiment  was,  that  the  aaid  machine  of  said 
plaintiffs  caused  a  saving  of  fuel,  over  and 
above  the  said  'throttle  cutoff,'  of  34  ^i] 
per  cent.,  and  full,  minute,  and  accural*  min- 
utes of  the  said  experiment,  and  of  the  result 
thereof,  were  taken  and  made  in  writing  by  the 
officers  of  the  said  boat,  or  one  of  them;  that 
the  average  consumption  of  wood  on  her  said  trip 

to  Baltimore  was  cords,  and  on  her  trip 

from  Baltimore  was eorda,  and  the  average 

price  of  wood,  during  the  period  she  ran,  from 
the   9th   of   November,    1844,   to   the  bringing 

■of  this  suit,  was  $ ,  and,  estimating  [•424 

the  saving  by  the  said  machine  nt  one  third,  it 

amounted  to  $ up  to  the  impetration  of  the 

writ  in  this  case. 

"The    plaintiffs    further    gave    evidence    to 
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show,  by  practical  and  scientific  engineers  and 
builders  of  steam -engines,  that  the  said  experi- 
ment was  the  only  mode  by  which  the  said  aav- 
inga  could  be  ascertained  nith  any  degree  of 
certainty;  that  it  had  been  resorted  to  and 
tried  by  them;  and  one  of  them  further  proved, 
that,  on  tbe  experiment  conducted  by  him  to 
test  the  diiference  between  'Sickles'  cut-off'  and 
the  'throttle  cut-off,'  in  a  Urge  steamboat  be- 
longing to  Baltimore,  and  having  an  engine  of 
the  some  construction  as  that  on  board  the  Co- 
lumbia, the  saving  of  the  former  over  the  lat- 
ter was  42  per  cent.;  and  they  further  proved 
that  tbey  were  acquainted  with  both  of  tbe 
said  machines,  both  theoretically  and  practic- 
ally, and  that  no  engineer  would  hesitate  to  say 
'Sickles'  cut-off'  was  far  superior  to  the  throt- 
tle, and  to  any  other  with  which  they  were  ac- 
quainted. 

"They  further  gave  endence  to  show  that 
the  said  machine  £id  been  applied  by  tbe  plain- 
tiffs to  four  other  steamboats  belonging  to  the 
port  of  the  city  of  Washington,  and  the  saving 
of  fuel  caused  thereby  ranged  from  18  to  33  per 
cent,  on  board  tbe  said  boats  respectively,  and 
that  the  saving  could  not  be  ascertained  by  the 
amount  of  wood  actually  consumed  wiUiout 
knowing  and  estimating  the  condition  of  the 
hull,  and  engine,  and  machinery,  tbe  state  of 
the  weather,  the  water,  tbe  freight,  and  the 
speed  of  tbe  boat;  and  the  only  test  was  the 
experiment  aforesaid,  or  one  conducted  on  scien- 
tific principles  which  would  give  a  proximate 
resulL 

"To  introduction  of  which  said  evidence  by 

Eractical  and  scientific  engineers  and  others, 
uilders  or  steam-engines,  tending  to  show  the 
operation  of  the  said  cut-off,  and  the  savings 
resulting  therefrom  on  other  boats,  tbe  defend- 
ants, by  their  counsel,  objected,  because  the 
same  was  inapplicable  to  tbe  issue  on  the  first 
count  in  the  plaintiffs'  declaration,  and  that  the 
same  could  not  be  offered  on  tbe  general  counts, 
unless  the  plaintiffs  abandoned  the  Qrst. 

"Which  objection  the  court  overruled,  and 
allowed  the  said  evidence  to  go  to  the  jury;  to 
which  ruling  of  tbe  court  the  defendants,  by 
tbeir  counsel,  excepted,  and  prayed  that  this 
their  bill  of  exceptions  may  be  signed  and 
•ealed;  which  is  done  this  25th  day  of  March, 
1847.  "Jas.  S.  Morsell,  [seal,] 

"Jas.  Dunlop.  [seal.]" 
The  defendants  then  offered  evidence  which 
42S*]  is  all  incorporated  *in  the  bill  of  excep- 
tions) but  the  following  is  that  part  upon 
which  the  prayer  to  the  court  below  rested,  in- 
volving  the   point   which  was   argued   in   this 

"The  defendants,  to  support  the  issue  on  their 
part,  called  Williani  Gunton,  late  presi- 
dent of  the  defendants'  company,  who  being 
first  sworn  on  his  voire  dire,  stated  that  he  had  ' 
resigned  the  office  of  president  of  said  company, 
and  sold  and  transferred  all  the  stock  he  held  ' 
therein,  and  that  he  was  in  no  way  interested 
in  the  event  of  this  suit  between  the  said  plain- 
tiffs and  the  defendants;  and  the  said  witness, 
being  sworn  in  chief,  testified  that  he  did  not, 
as  president  of  said  company,  or  otherwise, 
make  with  the  said  plaintiffs  the  contract  for 
the  use  of  the  cut-off  called  Sickles'  cut-off,  on 
board  the  defendants'  steamboat  called  the  Co- 
lumbia, as  the  same  is  set   forth  in  the  first  oouut 
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'  in  the  plaintiffs'  declaration;  that  sometimo  in 
the  spring  of  the  year  1844  he  first  met  with 
Truman  Cook,  one  of  the  plaintiffs,  and  after 
having  conversed  several  times  with  the  said 
Cook  on  the  subject  of  the  application  of  the 
said  cut-off  to  tbe  engine  on  board  the  said  boat, 
the  said  Cook  stated  that  he  was  very  desirooa 
to  bring  the  cut-off  to  the  favorable  notice  of 
tbe  officers  of  tbe  government,  with  the  view 
of  introducing  the  same  into  use  on  board  tha 
national  stetuoships,  and  other  steam  vessel* 
sailing  on  the  waters  of  the  River  Potomac  and 
the  Chesapeaks  Bay;  that  he,  as  president  of 
the  defendanta'  company,  agreed  with  tbe  said 
Cook  that  he  might  place,  at  his  own  expense, 
the  said  cut-off  on  the  engine  of  the  said  boat, 
and  that  if,  on  trial  of  the  same  on  board  the 
said  boat,  the  said  cut-off  should  be  approved 
of,  and  the  defendants  should  wish  to  purchase 
the  same,  the  terms  of  such  purchase  should 
be  afterwards  determined  on  between  the  said 
parties;  but  if  tne  said  cut-off  should  not  be 
approved  of,  or  the  terms  proposed  by  said  Oocdc 
for  the  use  of  the  same  by  the  said  defendants 
on  their  said  boat  should  be  such  that  the  said 
defendants  could  not  accede  thereto,  the  said 
Cook  was  to  take  the  said  cut-off  from  tbe  aaid 
boat  at  bis  own  expense,  and  restore  tbe  engine 
on  tbe  said  boat  to  the  same  condition  in  which 
it  was  before  the  application  of  the  said  cut-off 
thereto;  that  the  said  cut-off  was  placed  on  the 
said  engine  pursuant  to  such  last-mentioned 
agreement,  and  not  in  pursuance  of  any  such 
agreement  as  is  mentioned  in  tbe  first  count  of 
the  plaintiffs'  declaration;  that  afterwards, 
and  when  the  witness,  still  being  president  of 
defendants'  said  company,  had  had  an  oppor- 
tunity to  form  some  idea  of  tbe  value  of  the 
said  cut-off,  he  conversed  with  said  Cook  re- 
specting the  terms  on  which  the  same  might  be 
purchased  for  the  use  of  the  defendants  on 
board  the  said  boat,  and  the  said  Cook  informed 
'the  said  witness  that  the  defendants  [*426 
should  have  the  use  of  the  said  machine  on  as 
favorable  terms  as  the  same  had  been  dis- 
posed of  to  the  owners  of  the  steamboat  Au- 
gusta, or  any  other  steamboat,  but  did  not  then, 
or  at  any  other  time,  inform  the  witness  at 
what  price  the  same  had  been  sold  to  the  said 
steamboat  Augusta,  or  any  other  steamboat,  or 
make  any  such  definite  proposition  for  the  sale 
of  the  said  machine  to  the  defendants  as  would  ' 
enable  him  to  lay  the  same  before  the  board  of 
directors  of  the  said  company  for  their  approf- 
at;  and  that  the  defendants  have  at  no  time 
refused  tne  said  Cook  or  the  plaintiffs  permis- 
sion to  remove  the  same  from  the  engine  on 
board  the  said  boat,  and  restore  the  said  engine 
to  its  former  condition." 

The  prayer  to  the  Circuit  Court,  founded  on 
this  evidence,  was  aa  follows: 

"Whereupon  the  defendants,  by  tlnir  counsel. 
prayed  the  court  to  instruct  the  jury,  that  if 
the  jury  believe,  from  the  evidence,  that  the 
defendants  agreed  with  the  plaintiffs  that  tbey 
the  said  plaintiffs,  might,  at  their  own  expense. 
place  the  cut-off,  called  Sickles'  cut-off,  on  the 
engine  of  the  defendants'  boat,  called  the  Co- 
lumbia, that  tbey,  the  said  plaintiffs,  might  ex- 
hibit the  qualities  and  usefulness  of  the  said 
machine  to  the  public,  and  thereby  facilitate 
the  introduction  of  the  same  into  use  on  board 
the  national  steamships,  And  other  stMun  Tcaaels 
Howard  lO. 
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milinsontheiratera  of  the  PotomM  Rirer  Aui 
the  ChsMpeAke  Bay;  and  tluit  if,  on  the  trial 
«l  the  Mme  on  boWrd  tha  Columbia,  the  Baid 
«nt-oS  afaould  be  approved  of,  and  the  defend- 
anta  ahould  with  to  purchase  the  aame,  the 
terma  of  aaid  purchase  ahould  be  afterward!  de- 
t«niiiiied  on  between  the  said  parties;  bui 
if  the  said  cut-off  should  not  be  approved  of 
or  the  terms  proposed  bv  the  plaintiffs  to  the 
defendants,  for  the  use  thereof,  should  be  such 
tliat  the  said  defendants  could  not  accede  there' 
to,  the  said  plaintiffs  were  to  take  the  said  cut- 
off from  the  said  boat  at  their  own  expense,  and 
re-instate  the  boat  and  her  engine  in  the  same 
condition  in  nhieh  she  was  before  the  applica- 
tion of  the  aaid  cut-off  thereto;  and  that  the 
said  cnt-off  was  placed  on  the  said  boot  pur 
suant  to  said  agreement  and  permission  aa 
aforecaid,  and  not  pursuant  to  anj  such  con- 
tnut  a«  ia  set  out  in  the  first  count  in  the 
plaintiffs'  declaration;  and  that  the  said  plain- 
tiffs have  made  no  definite  proposition  to  the 
•aid  defendants  for  the  sale  and  use  of  the  said 
ont-off,  and  have  not  been  refused  permission 
of  the  defendants  to  remove  the  same  from  their 
Mid  boat,  then  the  plaintiffs  are  not  entitled  to 
recover  in  this  action,  although  the  jury  should 
believe  from  the  evidence  that  the  said  ma- 
4S9*]  chine  was  approved  of,  and  'has  been 
nied  by,  the  said  defendants;  which  instruction 
the  court  refused  to  give,  there  being  only  two 
judges  on  the  bench,  and  they  being  divided  in 
opinion  on  said  instruction;  to  which  refusal 
the  defendants,  hy  their  counsel,  excepted,  and 
prayed  the  court  that  this  their  hill  of  ezcep- 
tioni  may  be  signed  and  sealed,  vhich  ia  done, 
thia  2fith  day  of  May,  1847. 

"Jomee  S.  Morwll,  [seal.] 
"Jamea  Dunlop.        [seaL]" 

Amongat  the  evidence  brought  forward  fay 
the  defendants,  were  the  two  following  letters, 
which  are  inserted  here  because  they  are  re- 
marked upon  by  the  court  in  the  decision  of 
the  nmaining  Exception: 

-W.  Gunton  to  filcktea  ft  Cook. 

'As  I  am,  week  after  week,  annoyed  by  war- 
rants, under  a  pretended  contract  never  en- 
tered into  by  me,  respecting  the  cut-off  placed 
under  your  direction  on  the  steamer  Columbia, 
ajid  oa  I  have  repeatedly  explained  in  writing, 
both  to  Hesara.  T.  W.  and  R.  C.  Smith,  of  Alex- 
andria, and  Mr.  A.  T.  Smith,  of  this  city, 
your  agent  or  attorney,  what  the  undersUnd- 
ing  between  Mr.  Cook  and  myself  was  in  rela. 
tkn  to  the  anbjeet,  and  have  expressed  my  will. 
ingness  to  eompij  therewith,  I  hereby  give  you 


Columbia,  and  replace,  agreeably  to  that  under- 
standing, her  machinery  in  the  same  condition 
in  which  it  waa  immediately  before  the  cut-off 
was  applied  thereto,  I  shall  promptly  there- 
after  cause  the  work  to  be  done  at  your  ex- 
pciue,  and  hold  yon  liable  for  the  same,  in  ad- 
ditioii  to  the  amount  of  expense  incurred  and 
kaa  nistahMd,  by  noaoa  ti  the  detentions  of 
the  Oohnnbia,  meirtioiMd  ia  mj  letters  to  your 
agmt,  Mr.  A.  I.  Bmith,  before  alluded  to. 


"W.  Onntan,  President 
aty,  ^Uth  April,  1841. 


Keply  to  the  abovfc 
"Dr.  William  Gunton,  President: 

"We  have  received  your  note  of  the  14th  In- 
stant, and  hasten  to  reply  to  it,  to  avoid  any 
future  misapprehension  on  your  part  of  thp 
positions  we  respectively  hold.  You  havp 
chosen  to  make  terms  entirely  different  from 
those  under  which  we  contracted  with  you ; 
have  refused  to  execute  your  contract  with  us; 
have  driven  us  to  the  necessity  of  a  suit;  and 
we  are  now  resolved  to  bring  the  matter  to  an 

*"Vou  complain  that  you  are  an-  [*42B 
noyed  by  warrants.  It  is  your  own  fault.  You 
say  that  you  have  repeateiUy  [stated]  to  Messrs. 
T.   W.   and  R.  C.   Smith,  of  Alexandria,   and 

Mr.  A.  T.  Smith,  of  this  city,  what  the 
understanding  between  Mr.  Cook  and  yourself 
was  in  relation  to  thia  subject,  and  have  ex- 
pressed yourself  willing  to  comply  therewith. 
We  have,  as  often  as  occasion  and  opportunity 
offered,  stated  to  you,  in  the  plainest  terms, 
that  your  representations  thus  made  were  not 
the  terms  of  our  contract,  and  have  as  clearly 
and  distinctly  stated  to  you  what  that  contract 
was.  We  now  repeat  it.  We  undertook  to  put 
Sickles'  cut-off  on  the  engine  of  the  steamer 
Columbia,  and  offered  to  receive  $1,000  for  the 
right  to  use  it.  You,  seeming  to  doubt  the  im- 
portance of  the  invention,  declined  that  offer; 
and  we  then  offered  to  put  the  cut-off  on,  tak- 
ing as  a  compensation  for  its  use  the  value  of 
three-fourths  of  the  fuel  saved  by  its  use,  de- 
ducting from  the  first  savings  S260  for  the  con- 
struction of  the  machine,  the  savings  to  be  as- 
certained by  either  of  us  by  experiments  with 
our  cut-off  and  the  old  one  attached  to  the  en- 
gine of  the  Columbia,  and  you  were  to  continue 
the  use  of  our  cut-off,  provided  we  made  it 
work  well,  so  long  as  the  boat  continued  to  be- 
long to  your  company.  These  terms  you  ac- 
cepted in  the  most  unequivocal  manner.  We 
employed  the  Messrs.  Smith  to  construct  the 
machine.  This  waa  all  they  had  to  do  with  it- 
They  did  make  it,  and  it  was  applied,  and  haa 
operated  successfully.  Persons  were  directed 
on  board  the  boat  to  make  accurato  observa- 
tions of  the  saving.  It  was  found  to  be  far 
greater  than  you  had  any  idea  of.  We  asked 
for  compensation,  and  you  denied  the  contract 
Your  own  acts  have  compelled  us  to  bring  suit; 
and,  in  order  to  bring  the  matter  to  a  close 
after  that  suit  was  brought,  we  took  out  a  war- 
rant a^inst  your  company,  so  that  either  par. 
ty  might,  by  appeal,  bring  the  question  at  once 
before  the  court  for  judicial  decision.  These 
are  rcBisted  on  technical  grounds,  and  now  you 
give  us  notice  to  remove  the  cut-oif.  However 
much  we  might  be  disposed  to  avoid  litigation, 
and  to  terminate  all  controversy  hy  un  amica- 
ble adjustment,  the  course  you  have  taken  has 
determined  us,  and  we  now  give  you  notice  that 
we  will  not  only  not  interfere  with  the  cut-off 
an  board  the  Columbia,  and  hereby  protest 
igainat  your  interfering  with  it,  but  we  will 
ivery  week  bring  nn  action  to  recover  tlie 
imount  of  saving  coming  to  us  on  the  terms 
of  our  contract  with  you.  Until  we  can  get  a 
judicial  decision  in  the  matter,  you  must  choose 
for  yourself. 

"Sickles  &  Cook, 
"Washington,  I6th  April,   1848." 
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129*]     'The  rfmainiog  prayer  to  the  Circuit 

Court  was  as  follows : 

"The  defendants,  by  their  counsel,  further 
grayed  the  court  to  instruct  the  jury,  that  if 
the  jury  believe,  from  the  evidence,  that  the 
contract  set  out  in  the  first  count  of  the  decla- 
ration, anii  alleged  to  have  been  made  by  the 
plaintifTs  and  William  Gimton,  the  president  of 
the  defendants'  said  company,  was  never  au- 
thorized by  a  board  or  quorum  of  the  directors 
of  said  company,  as  provided  by  their  charter 
of  incorporation,  and  was  never  sanctioned  or 
approved  of  by  said  board  or  quorum  of  the 
Haid  directors,  and  that  the  said  William  Gun- 
ton,  in  making  such  contract  with  the  plain- 
tiffs, if  the  jury  believe  the  same  to  have  been 
made  by  htm,  did  not  act  within  the  scope  of 
his  authority  as  such  president,  then  the  said 
contract  is  void  as  respects  the  said  defendants, 
and  the  said  plaintiffs  arc  not  entitled  to  re- 
ODVer  under  the  said  first  count  in  their  decln- 
ration ;  which  instruction  the  court  refused, 
but  granted  the  same,  with  the  following  modi- 
fication: but  if  from  the  evidence,  the  jury 
shall  find  that  William  Gunton,  the  president 
of  the  defendants'  company,  and  acting  as  their 
general  agent,  made  with  the  plaintiffs  the  con- 
tract set  out  in  the  first  count  of  the  said  dec- 
laration and  that  the  plaintiffs,  under  the  said 
contract,  put  the  said  machine  on  the  defend- 
ants' boat,  and  the  same  was  used  by  the  de- 
fendants at  the  time  and  times  mentioned  in 
the  said  count,  and  that  the  same  was  bene- 
ficial to  the  defendants,  then  the  plaintiffs  are 
entitled  to  recover  on  the  said  first  count  not- 
withstanding the  jury  shall  find  tliat  the  terms 
of  the  said  contract  were  not  communicated  to 
the  defendants,  and  the  said  William  Gunton 
'  ropoTted  to  the  aald  defendants  a  different  con- 
tract;  to  which  refusal  of  the  said  instruction, 
and  modification  thereof,  the  defendants,  by 
their  counsel,  excepted,  and  prayed  that  this 
their  bill  of  exceptions  may  be  signed  and 
sealed,  which  is  done  this  26th  day  of  May, 
IS47.  James  S.  Moreell,    [Seal.] 

"James  Dunlop,         [Seal.]" 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  assessed  the  damages  at  $1,800,  with  in- 
terest from  the  0th  of  November,  1845.  A  writ 
of  error  brought  these  several  rnlinRs  of  the 
Circuit  Court  before  this  court  for  revision. 

It  was  argued  by  Mr.  Lawrence  for  the 
plaintiffs  in  error,  and  by  Messrs.  Lee  and 
Bradley  hr  the  defenilants  in  error. 

The  argument  on  behalf  of  the  plaintiffs  in 
error,  with  respect  of  the  admissibility  of  the 
evidence,  was  as  follows: 

480*]  "iBt,  The  same  was  inapplicable  to  the 
issue  on  the  first  count  in  the  plaintiffs'  dec- 
laration. 

2d.  That  the  same  could  not  be  offered  on 
the  general  count  unless  the  plaintiffs  aban- 
don i>d  the  first. 

The  plaintiffs  in  error  insist  that  the  court 
erred  in  allowing  the  evidence  objected  to  by 
them  to  go  to  the  jury: 

1st.  Because  it  was  in  no  way  applicable  to 
the  issue  on  the  special  count  in  the  plaintiffs' 
declaration;  it  did  not  tend  to  prove  any  one  of 
the  allegations  contained  in  that  count,  and 
was  therefore  irrelevant  and  collateral. 

The  plaintiffs  allege  that  a  specini  mode  of 
testing  the  value  of  their  machine,  in  contrast 
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;  with  that  previously  used  on  board  the  defend- 
:  ants'  boat,  was  agreed  upon  by  the  parties,  aitd 

constituted  part  of  their  contract;  the  exper-' 
I  iment  was,  as  they  all^e,  to  be  made  OD  board 
I  the  Columbia.  It  was  therefore  wholly  imma- 
terial to  the  point  in  issue  on  the  first  or  spe- 
cial count  what  had  been  the  result  of  experi- 
ments made  on  board  steamboats  in  Baltimore 
or  Washington;  the  defendants  hod  no  notice 
of  such  experiments,  were  not  present  at  them, 
and  ought  not  to  be  affected  by  them. 

Neither  was  it  proper  to  give  in  evidence  the 
opinion  of  engineers  or  steamboat  builders, 
however  well  informed  as  to  the  relative  value 
of  the  two  mai^hinea,  particularly  aa  the  plain- 
tiffs allege  a  special  mode  of  ascertaining  the 
difference  in  value  had  been  agreed  on  by  the 
parties  in  their  alleged  contract. 

It  is  a  familiar  rule  of  evidence,  tliat  it  must 
correspond  with  the  allegations  in  the  plead- 
ings of  the  party  who  offers  it.  1  Greenleaf  ou 
Evidence,  sees.  61  and  52. 

This  rule  excludes  all  evidence  of  collateral 
facta;  the  admission  of  evidence  of  that  char- 
acter tends  to  divert  the  minds  of  the  jury,  to 
excite  prejudice,  and  mislead  them;  the  ad- 
verse party  is  taken  by  surprise,  and  cannot  be 
prepared  to  rebut  it. 

l^us,  where  the  issue  between  a  landlord 
and  his  tenant  was  whether  rent  was  payable 
quarterly  or  half  yearly,  evidence  of  the  mode 
in  which  other  tenants  of  the  same  landlord 
paid  their  rent  was  beld  by  Lord  Kenyon  inad- 
missible.    Peake's  Cases,  96. 

So  the  opinions  of  engineers,  and  the  results 
of  experiments  on  other  boats,  ought  not  to 
have  been  allowed. 

2d.  This  evidence  was  not  admissibts  under 
the  Quantum  meruit  count 

Where  there  is  an  express  contract,  and  a 
stipulated  mode  of  compensation,  the  party  ren- 
dering the  services  cannot  waive  the  contract, 
and  resort  to  an  action  on  a  quantum  meruit, 
or  an  implied  assumpsit.  Champlin  v.  Butler, 
18  Johns.  169. 

Where  the  special  agreement  subsists  in  full 
force,  the  plaintiff  'cannot  recover  un-  [*43l 
der  the  common  counts,  but  the  remedy  is  on 
the  contract.  Bulier's  N.  P.  139;  Raymond  ». 
Bearnard,  12  Johns.  274;  Jennings  v.  Camp,  13 
Johns.  94;  Clarke  v.  Smith,  14  Johns.  32«; 
Wood  V.  Edwards.  16  Johns.  20S;  Perkins  T. 
Hart's  Executor.  11  Wheat.  237. 

In  the  case  before  the  court,  the  contract  was 
subsisting  and  continuing;  it  was  to  last  aa 
long  aa  the  defendants  should  continue  to  em- 
ploy the  boat  Columbia,  if  the  patent  for  the 
machine  continued  so  long.  The  plaintiffs  had 
declared  upon  it  as  a  subsisting  contract.  The 
quantum  meruit  count  was  for  the  same  sub- 
ject matter  as  the  special  contract. 

In  the  case  of  Cooke  v.  Munstone.  I  Bos.  ft 
Pull.  N.  R.  364,  the  declaration  conUined  a 
count  on  a  special  contract,  and  a  count  for 
money  had  and  received  to  the  use  of  the  plain- 
tiff; the  plaintiff  failed  to  prove  the  contract 
laid,  but  proved  another  variant  from  it:  he 
claimed  to  recover  on  his  common  counts;  the 
court  decided  that  the  plaintiff  could  not  pro- 
ceed on  the  common  counts.  The  court  said: 
"The  cases  in  which  the  plaintiff  has  been  al- 
lowed to  proceed  on  thene  counts  are  those  in 
which  Uie  special  contract  Is  pnt  altoftether 
It. 
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ont  of  the  case ;  it  would  be  verjr  atiange  to  al- 
low the  pUintifTB  to  recover  on  the  Keuerftl  in- 
-debitatus  aoBumpsit,  and  still  leave  bini  to  his 
right  to  recover  for  non-perfoTnuuice  of  his  ape- 
aiaJ  contract;  it  ie  said  he  has  a  right  to  pro- 
ceed at  the  same  time  on  the  special  and  on  the 
general  count,  but  the  cases  only  warrant  a 
pennission  to  resort  to  the  latter  when  the 
former  has  foiled  altogether.  In  this  cose,  if 
we  were  to  allow  the  plaintiff  to  go  into  the 
evidence  he  offered,  it  would  amount  to  saving 
that  there  was  no  evidence  of  a  subsisting  spe- 
cial agreemant,  when  in  truth  there  was  such 
evidence. 

In  Clarke  t.  Smith,  14  Johns.  320,  the  dec- 
laration contained  a  count  on  a  special  agree- 
ment, and  the  common  counts  relative  to  the 
same  subject  matter.  The  plaintiff,  at  the  trial, 
proceeded  to  give  evidence  under  the  common 
eonnt«i  the  witness,  on  cross  examination,  said 
there  was  a  written  contract  between  the  par- 
tiea,  tinder  which  the  work  was  done;  objec- 
tion was  then  mode  to  the  plaintiff's  giving 
evidence  under  the  common  counts,  which  was 
overruled  hj'  the  court. 

On  appeal,  this  was  held  to  be  error,  and  it 
was  decided,  that  whenever  the  special  eon- 
tract  is  still  subHisting,  and  no  act  done  or 
otuitted  bv  the  one  party  which  would  author- 
in  the  other  to  consider  the  contract  rescinded, 
the  remedy  must  be  on  the  special  contract, 
which  principle  will  be  found  to  run  througli 
all  the  cases. 

While  the  contract  Is  still  subsiBting,  part 
4S2*]  performance  will  'not  entitle  the  plain- 
tiff to  resort  to  the  common  counts  to  recover 
the  value  of  that  which  be  has  done  in  part 
fnl&Ilment  of  the  contract. 

If  the  plaintiffs  could  not  resort  to  the  com- 
mon count,  they  ought  not  to  have  been  allowed, 
the  defendants  objecting,  to  give  evidence  ap- 

Sticable  only  to  that  count.  There  was  con- 
icting  testimony  respecting  the  value  of  the 
machine,  and  the  minds  of  the  jury  must  have 
been  affected  by  the  testimony  Uius  improperly 
offered. 

With  respect  to  the  exception  founded  on 
the  refusal  of  the  court  to  grant  the  first  prayer 
mode  by  the  defendants  below,  the  error  al- 
leged was  this: 

If  the  plaintiffs  acted  under  a  special  agree- 
ment wiUi  the  defendants  in  putting  the  said 
machine  on  the  defendants'  boat,  and  there  was 
any  failure  on  the  part  of  the  defendants  to 
ecsnply  therewith  in  any  respect,  the  proper  and 
only  remedy  for  the  plaintiffs  was  by  action 
on  that  special  agreement. 

Whether  the  agreement  was  moh  as  the  plain- 
tiffs pretended,  or  such  as  the  defendants  pre- 
tended, while  sucb  agreement  was  aubststmg, 
there  could  be  no  remedy  for  the  plaintiffs 
on  the  common  courts. 

If  the  agreement  was  sn^  as  the  plaintiffs 
have  set  out  in  the  first  count  in  their  declara- 
tion, and  the  jury  believed  the  evidence  intro- 
duced to  prove  the  same  by  the  plaintiffs,  then 
Otej  were  entitled  to  recover  on  that  count. 

But  if  the  jury  gave  greater  credence  and 
wei^t  to  the  evidence  offered  by  the  defend- 
ant* to  sustain  the  issue  on  their  part,  and  be- 
Ikred  the  eontraet  to  be  proved  to  be  such  as 
the  defendants  set  up,  then  the  plaintiffs  were 
Mt  mtitled  to  recover. 


Ist.  Because  of  their  failure  to  prove  the  eon- 
tract  set  out  by  them. 

2d.  Because  a  different  contract  was  proved 
by  the  defendants,  of  wbioh  there  was  no  breach 
on  their  part  alleged  or  proved,  and  which  was 
still  subsisting. 

It  is  clear  from  the  terms  of  the  agreement, 
as  shown  hy  the  defendants'  evidence,  that  the 
machine  was  not  put  on  the  defendants'  boat 
to  be  used  by  them  under  a  contract  of  pur- 
chase, nor  was  the  use  thereof  tc  be  paid  for  by 
the  defendants;  it  was  put  on  board  by  permis- 
sion of  the  defendants  at  the  request  of  the 
Plaintiffs,  and  for  their  advantage;  the  plain- 
ffs  were  at  liberty  to  remove  it  at  their  pleas- 
ure. If  the  defendants  should  wish  to  acquire 
the  right  to  use  it  permanently,  it  was  Ui  be 
made  the  subject  of  a  future  agreement. 

If  the  jury  believed  this,  and  certainly  the 
defendants'  evidence  tended  to  prove  ft,  and  no 
subsequent  contract  was  alleged  or  proved, 
'and  no  offer  by  the  plaintiffs  to  remove  [*433 
the  machine  from  the  boat,  and  refusal  by  the 
defendants  to  allow  it,  either  alleged  or  proved, 
then  the  plaintiffs  made  out  no  ease  against  the 
defendants;  and,  when  asked  by  the  defend- 
ants, it  was  the  duty  of  the  court  so  to  tell  the 
jury,  and  their  refusal  was  an  error. 

The  court  seem  to  have  been  of  opinion,  that, 
notwithstanding  the  jury  might  believe,  from 
the  evidence,  that  the  defendante  did  not  con- 
tmct  with  the  plaintiffs  eitlier  for  the  purchase 
or  use  of  the  machine,  and  that  the  same  was 
put  on  board  the  plaintiffs'  boat  for  their  own 
benefit  and  advantage  with  the  public;  yet,  a* 
the  same  had  been  used  by  the  defendants,  and 
they  had  derived  beneSt  therefrom,  they  ought 
to  pay  for  it;  and,  if  they  refused  to  do  so,  the 
plaintiffs  had  a  right  to  recover  for  such  use. 

Respecting  the  last  prayer,  the  plaintiffs  in 
error  contend  that  the  court  erred  in  refusing 
the  instruction  sa  originally  asked  for,  and  in 
giving  the  same  with  said  modiScation. 

In  the  third  section  of  defendants'  said  char- 
ter it  is  provided  that  the  affairs  of  the  com- 
pany shall  he  conducted  by  four  directors  and 
a  president;  that  two  directors  and  the  presi- 
dent shall  form  a  quorum  for  transacting  all 
the  business  of  the  company. 

In  the  fifth  section  it  is  provided  that  the 
president  and  directors  shall  have  full  power 
to  use,  employ,  and  dispose  of  the  funds  and 
property  of  the  company  for  the  interest  and 
benefit  of  the  stockholders,  and  agreeably  to 
the  objects  of  the  said  act  of  incorporation. 

The  president  of  the  company  has,  as  such, 
no  power  te  bind  the  company  by  contract;  he 
may  be  authori/.cd  to  act  as  the  spt-tial  agent 
of  the  company  in  some  particular  case,  or  gen- 
erally in  the  performance  of  some  prescribed 
duties.  His  i>owpr  as,  agent  of  the  company 
cannot  be  without  scope  or  limit.  An  oct  of 
the  board  authorizing  the  president  to  act  as 
universal  a):;cnt.  with  unlimited  authority  to 
act  for,  and  dispose  of,  the  property  of  the 
company,  would  be  a  violation  of  the  charter, 
and  void. 

If  it  be  assumed  that  Mr.  Gunton  made  with 
the  plaintiffs  the  contract  set  out  in  the  decla- 
ration, he  acted  in  doing  so  as  the  president  or 
a;;pnt  of  the  company,  and  within  some  sup- 
posed limits.  If  the  act  done  was  within  the 
scope  of  his  authority,  the  company  was  bound 


433 


SnPBcn  Oomr  or  thb  Ubited  Bztxwa. 


ij  tt.  If,  however,  the  act  done  was  not  within 
the  scope  of  his  kuthotify,  then  the  compuiT 
irae  not  bound  by  it. 

It  is  not  contended  that  third  peraone  are  to 
be  affected  by  the  private  restrictions  which  a 
434*]  principal  maj  impose  on  lua  'agent; 
it  ie  conceded  that,  whenever  an  act  is  within 
the  Bcope  of  the  agent's  authoiit;,  the  principal 
is  bound.  Story  on  the  I«w  of  Agwtoj,  see. 
127. 

In  the  instruction  which  the  court  refused, 
they  were  asked  to  say  to  the  jury  that,  if  they 
believed,  from  the  evidence,  that  Mr.  Gunton, 
in  making  the  said  contract,  did  not  act  within 
the  scope  of  his  authority  as  surii  president, 
and  that  the  said  contract  was  never  authoriied 
or  sanctioned  by  the  board  of  directors,  then 
the  same  was  void  as  respects  the  defendants. 

In  refusing  this  instruction  the  court  left  the 
jury  to  understand  that  the  contract  was  bind- 
ing on  the  defendants;  notwitlistanding  it  was 
not  within  the  scope  of  Mr.  Gunton's  authority, 
as  president,  and  so  agent  of  the  company,  to 
make  it;  and  the  same  bad  never  been  autiior- 
ized  or  sanctioned  by  the  board  of  directors. 

This  ruling  on  the  part  of  the  court,  as  the 
snbsequent  modiScation  show*,  had  its  basis  in 
an  opinion  held  by  them  that  the  defendants, 
having  had  the  use  of  the  machine,  if  they  were 
benefited  thereby,  were,  at  all  events,  bound 
to  pay  for  it. 

Tlie  subsequent  granting  of  this  instruction, 
with  the  modification  attached  to  it  by  the 
court,  ma^ified  the  error  of  their  first  refusal. 

The  plain  and  fair  construction  of  the  whole 
is  this:  That  if  the  jury  believe  Mr.  Gunton, 
*n  making  said  contract,  acted  t>eyond  the  scope 


sanctioned  by  the  board  of  directors,  the  con- 
tract was  void;  yet  if  he,  being  the  president 
of  the  defendants  company,  and  acting  as  their 
general  agent,  did  make  the  said  contract,  even 
if  he  did  exceed  his  authority,  and  the  plain- 
tiffs, under  said  contract,  put  their  machine 
on  the  defendants'  boat,  and  it  was  used  by  the 
defendants,  and  was  beneficial  to  them,  then 
the  plaintiffs  are  entitled  to  recover  under  the 
special  count  in  the  declaration;  that  is,  they 
are  entitled  to  recover  for  the  beneffcial  use  on- 
the  first  or  special  count  in  the  declaration. 

One  of  the  terms  of  the  contract,  aa  set  out 
in  the  declaration,  is,  that  the  whole  of  the 
value  of  the  savings  which  should  be  effected 
by  the  plaintiffs'  machine  over  the  old  throttle 
cut-off  should  I>e  applied  to  pay  for  the  cost  of 
the  machine,  etc.,  and  after  that  three  fourths 
of  the  savings  thus  effected  should  be  paid  to 
the  plaintiff,  and  the  amount  was  to  be  ascer- 
tained in  a  certain  way. 

The  instructions  given  by  the  court  to  the 
]ury  do  not  limit  the  right  of  the  plaintiffs  to 
recover  according  to  the  terras  of  their  alleged 
agreement,  but  they  affirm  their  right  to  re- 
cover if  the  jury  believed  the  machine  was 
4S5*]  used,  and  was  beneficial  *to  the  plain- 
tiffs. The  court  say  they  may  recover  for  the 
beneficial  use,  and  that  under  the  special  con- 
tract. The  jury  are  not  told  that  the  beneficial 
use  of  the  plaintiffs'  machine  must,  in  their 
judgment,  excped  tha.t  of  the  old  throttle  cut- 
off. It  is  sutEcient,  in  the  judgment  of  the 
court,  tliat  the  defendants  had  used  the  dm- 
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ohine  and  that  tliat  use  was  beneficial,  to  an- 
thorize  the  plaintiffs  to  recover  to  the  eactent 
of  the  value  of  such  use. 

If  the  ruling  of  the  court  had  been,  that,  if 
the  jury  believed  that  Iifr.  Gunton  in  mAking 
the  contract  exceeded  his  authority,  and  Uiere- 
fore  that  the  contract  was  void  as  against  the 
defendants,  in  the  absence  of  any  contract  bind- 
ing the  defendants,  the  plaintiffs  might  recover 
under  the  common  count;  if  they  believed  the 
defendants  used  the  plaintiffs'  machine,  and  it 
was  beneficial  to  them,  there  would  have  be^ 
no  error  in  their  instruction;  but  such  is  not 
the  ruling  of  the  court.  They  say,  that  if  the 
machine  was  put  on  the  boat  under  the  special 
contract,  and  was  used  by  the  defendants  and 
proved  beneficial,  the  plaintiffs  may  recover 
the  value  of  such  use  on  the  count  on  that  oon- 
tract. 


trator,  7  Cranch,  306;  Head  and  Amory  v.  Prov- 
idence Insurance  Co.  2  Cranch,  127;  Fleckner 
V.  Bank  of  United  States,  8  Wheat.  338;  Bank 
of  United  States  v.  Dandridge.   12  Wheat.  64. 

The  counsel  for  the  defendants  in  error,  with 
respect  to  the  admissibility  of  the  evidenee, 
conceded  that  the  evidence  was  not  admissible 
under  the  first  count  In  the  declaration,  and 
that  it  was  not  offered  as  applicable  to  that 
count,  but  contended  tliat  it  was  clearly  admis- 
sible under  the  second  count.  The  propriety 
of  joining  a  count  on  the  special  agreement  with 
a  common  count  cannot  be  doubted.  It  is  the 
usual  and  proper  course.    Arch.  Ci*.  PI,  174. 

Where  there  is  a  special  agreement,  the  rulea 

1st.  So  long  OS  the  contract  is  executory,  to 
declare  specially;  when  executed,  and  the  pay- 
ment is  to  be  in  money,  the  general  counts  may 
be  used.  Streeter  v.  Horlock,  1  Bing.  34,  37; 
Study  V.  Sanders,  S  Bam.  &  Cress.  SZS;  Tuttle 
V.  Mayo,  7  Johns.  132;  Robertson  v.  Lynch,  IS 
Johns.  461. 

2d.  Where  the  contract  has  been  partly  pet- 
formed,  and  has  been  abandoned  by  mutual 
consent,  or  rescinded  by  some  act  of  defendant, 
plaintiff  may  use  the  common  counts.  RobaOB 
V.  Godfrey,  1  Stark.  276. 

3d.  Where  work  has  been  done  under  a  epe- 
cial  agreement,  but  not  in  the  time  or  manner 
stipulated,  has  been  accepted  by  and  is  bene- 
ficial to  defendant,  the  common  counts  may  be 
•resorted  to.  Keek's  case,  Bull.  N.  P.  [*41i 
13S;  Bum  V.  Milter,  4  Taunt,  745;  Streeter  v. 
Horlock,  1  Bing.  34;  Jewell  v.  Schrceppcl,  4 
Cow.  564;  Taft  v.  Montague,  14  Mass.  282. 

These  are  general  principles  now  universally 
admitted. 

But  it  is  supposed  the  plaintiffs  were  bound 
to  waive  or  abandon  their  first  count  before 
they  could  resort  to  the  common  count.    Is  this 


It  was  contested,  and  they  bod  a  right  to  givo 
evidence  as  to  both.  They  were  both  good 
counts.  It  was  competent  for  them  to  have 
the  verdict  entered  on  which  ever  count  thqr 
pleased,  or  the  court  might  have  instructed  the 
jury  at  the  instance  of  either  party.  If  tba 
contract  had  been  admitted,  the  case  would 
have  been  different  Here  the  whole  matter 
was  in  pais,  and  the  court  was  right  in  admit- 
ting tlie  evideoeo. 

1». 
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A»  to  the  first  pnt^er. 

The  rules  already  preseDted  fumtsh  a  eon- 
cluaiTC  answer  to  this.  If  the  maohine  was 
placed  on  the  boat  under  the  agreement  aa- 
■utned  by  this  prayer,  it  is  atUl  quite  clear  the 
plaintifTa  were  entitled  to  compenaatton  for  the 
time  it  waa  used  by  the  defendants,  if  it  wai 
beneficial  to  them,  although  they  ihould  not 
have  agreed  on  the  tenna. 

It  proceeds  ou  the  hypothesis,  that  the  plain- 
tiffs would  place  the  machine  on  the  boat  at 
their  own  expense,  and  for  tlieir  own  bencflt; 
and  if.  on  trial,  it  should  be  approved  of  by  the 
defendants,  and  they  should  desire  to  purchase 
It,  the  terms  of  such  purchase  should  be  after- 
wards  determined  on  between  the  parties;  hut 
if  it  should  not  be  approved,  or  the  terms  pro- 
posed by  aaid  Cook  for  the  use  of  the  same 
should  be  such  that  defendants  could  not  ac- 
cede thereto,  plaintiffs  should  remove  it  at  their 
own  expense,  and  replace  the  boat  in  as  good 
condition  as  before.  This  is,  however,  but  a 
partial  statement  of  the  evidence.  It  was  ap- 
proved of.  The  defendants  conferred  with  Cook 
about  the  price,  and  he  said  they  should  have 
the  use  of  the  machine  on  as  favorable  terms  as 
the  same  had  been  disposed  of  to  the  Augusta, 
or  any  other  steamboat;  but  he  did  not  state 
what  those  terms  were. 

The  Augusta  was  a  boat  running  in  the  same 
waters;  the  Osceola  waa  another.  The  means 
of  ascertaining  the  price  were  within  the  reach 
of  defendants.  The  defendants  understood  this 
to  be  a  distinct  and  binding  offer.  They  did 
not  reject  it,  but  continued  to  use  the  machine 
After  these  terms  were  proposed. 

It  was  a  contract  of  sale  or  use.  The  plaln- 
tlSs  had  done  their  part,  executed  the  contract, 
and  the  payment  was  to  be  made  in  money. 
They  might  resort  to  the  common  court.  See 
eases  under  the  first  rule  above.  They  gave 
437*]  evidence  to  "show  the  terms  on  which 
the  Osceola  had  it.  This  was  the  measure  of 
the  sum  which  they  could  recover  on  the  com- 
mon count.  It  was  competent  for  defendants 
to  have  proved  that  the  terms  with  the  Augusta 
were  more  favorable  if  they  bad  chosen  to  do 
ao.  But  the  court  was  asked  to  say  they  could 
not  recover  at  all  in  this  action,  rejecting  the 
■econd  count  altogether. 

As  to  the  fourth  exception. 

The  instruction  assumes  that  the  defendants' 
president  must  have  been  authorized  by  aboard 
or  quorum  of  the  directors,  or  his  act  sanc- 
tioned and  approved  by  such  board  or  quorum, 
to  make  it  binding  on  the  company. 

It  admits  the  making  of  the  contract.  It  was 
a  contract  eminently  beneficial  to  the  company, 
saving  more  than  one  third  of  the  fuel.  It  was 
made  by  the  general  agent  of  the  company  in 
the  ordinary  discharge  of  his  duties.  They 
were  bound  to  know  its  tetms.  If  they  chose 
to  avail  theTnselves  of  the  benetits  without  in- 

Suiriuff  into  those  terms,  or  if  they  believed, 
rom  tite  report  of  their  said  agent,  that  he  had 
made  a  different  contract,  they  are  still  bound 
by  the  contract  which  be  did  make.  Bank  of 
Columbia  v.  Patterson's  Adm.  T  Cranch,  209; 
Uechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat. 
328;  Fleckner  v.  Bank  of  United  Statoa,  8 
Wheat.  33S;  Bank  of  United  States  v.  Dan- 
dridge,  IE  Wheat.  64;  Bank  of  Metropolis  v. 
GuttMihUck,  14  Pet  27. 
IS  L.  eO. 


Mr.  Justice  Gii«r  delivered  the  opinion  ol 
the  court; 

Sickles  and  Cook,  plaintiffe  below,  filed  their 
declaration     in     assumpsit,     containing     two 

counts. 

The  first  sets  forth  a  parol  contract  made 
with  William  Gunton,  president  of  the  steam- 
boat company  and  general  agent  thereof,  in 
which  it  was  agreed  that  the  plaintiffs  should 
construct  and  place  on  board  the  steamboat  Co- 
lumbia a  certain  machine  invented  by  Sickles, 
called  a  "cut-off,"  at  their  own  cost;  that  tiie 
Inachine  should  he  tried,  and,  if  it  was  found 
to  produce  any  saving  of  fuel,  that  the  cost  of 
putting  it  in  operation,  not  exceeding  two  hun- 
dred and  fifty  dollars,  should  be  first  paid  out 
of  the  savings  of  fuel  effected  by  the  machine; 
that  the  machine  should  be  used  by  the  defend- 
ants during  the  continuance  of  the  patent,  if 
the  boat  should  last  so  long;  and  after  paying 
for  its  erection,  the  eavinss  caused  thereby  in 
the  consumption  of  fuel  should  be  divided  bo- 
Iween  the  plaintiffs  and  defendants  in  the  pro- 
portion of  one  fourth  to  defendants  and  three 
fourths  to  plaintiffs.  The  mode  of  ascertaining 
the  amount  of  saving  is  specially  set  forth — 
and  the  plaintiffs  aver  that  they  erected  their 
cut-off  on  said  steamboat  at  the  "cost  of  [*4SB 
$242,  on  the  Bth  of  November,  1844,  and  that 
it  was  afterwards  ascertained  in  the  mode 
agreed  upon,  that  the  saving  of  fuel  caused  by 
using  plaintiffs'  cut-off  exceeded  that  of  the 
"throttle  cut-off,"  before  used  by  defendants, 
by  34^Jg  per  cent.;  and  that  the  amount  saved 
over  and  above  the  price  of  erection  when  this 
suit  was  brou[:;ht  was  $2,S00.  For  the  amount 
of  the  $242,  and  tbrre  fourths  of  the  latter 
sum,  this  suit  is  brought. 

There  is  a  second  count,  for  putting  the  ma- 
chine on  the  boat  at  request  of  defendants, 
with  a  quflntnm  meruit. 

On  the  trial  o£  the  cause  below,  evidence  was 
given  tending  to  prove  the  special  conljact  as 
laid  in  the  first  count,  and  that  the  experiment 
to  test  the  value  bad  been  made  in  the  manner 
agreed  upon,  with  the  result  as  stated  in  the 
declaration.  The  plaintiffs  then  offered  to  show 
experiments  made  by  practical  engineers  on 
other  boats,  and  the  result  thereof,  with  the 
opinion  of  the  said  engineers  as  to  the  value 
of  their  cut-off.  This  evidence  ivas  objected  to, 
and  its  admission  is  the  subject  of  the  first  bill 
of  exceptions,  sealed  at  request  of  defendants. 

The  objection  to  this  evidence  is,  that  the 
mode  of  ascertaining  the  value  of  plaintiffs' 
cut-off  is  specially  stated  in  the  declaration. 
and  CO  other  could  be  resorted  to.  But  we 
think  that,  even  if  there  were  no  other  count  in 
the  declaration  than  that  on  the  special  con- 
tract, this  objection  cannot  be  sustained.  The 
plaintiffs  had  given  in  evidence  the  experiment 
made  in  pursuance  of  their  alleged  agreement, 
and  as  this  testimony  tended  only  to  corrobo- 
rate it,  and  not  to  contradict  it.  or  enlarge  the 
claim  of  the  plaintiffs  beyond  that  ascertained 
by  the  cx|>erinient  made  by  the  parties,  it  can- 
not be  said  to  be  irrelevant  or  incompetent;  at 
most,  it  could  only  be  said  to  be  superfluous. 
But  assuming  that  it  was  irrelevant  on  the 
first  count,  it  is  clearly  not  so  as  regards  the 
common  count  on  a  quantum  meruit.  The 
plaintiffs  had  an  undoubted  right  to  give  evi- 
deuoe  which  might  enable  them  to  recover  on 
4»T 
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tba  latter  eount,  in  ease  the  defendants  ihould 
succeed  in  establishing  their  plea  of  non  aa- 
sumpsit  as  to  the  flrst.  In  this  view  of  the 
ease,  the  competency  and  relevancf  of  the  tes- 
timony cannot  be  doubted. 

To  support  the  issue  on  their  part,  the  de- 
fendants then  called  William  Gunton,  the  late 
presicient  of  the  company,  who  wholly  denied 
that  he  made  such  a.  contract  aa  that  declared 
on  by  plaintiffs,  and  stated  that  plaintiffs  ex- 
pressed to  him  a  desire  to  bring  their  "cut-off" 
to  the  favorable  notice  of  the  government,  with 
a  view  of  introducing  it  on  board  the  national 
steamships.  That  he  gave  them  leave  to  erect 
their  machine  on  the  boat  at  their  own  expense, 
and  agreed  that,  if,  on  trial,  the  machine  should 
be  approved  by  the  defendants,  they  would 
4S9*]  'purchase  it,  on  terms  to  be  afterwards 
agreed  upon;  but  if  not  approved,  or  the  terms 
of  purchase  offered  by  plaintiffs  should  be  such 
as  defendants  would  not  accept,  then  plaintilTs 
should  have  leave  to  take  off  their  machine  at 
their  own  expense.  That  afterwards,  when  tli- 
plaintiffs'  terms  were  asked,  they  said  defend- 
ants should  have  the  machine  on  the  same  terms 
as  the  steamboat  Augusta  and  other  boats,  but 
would  not  then  or  at  any  other  time  state  defi- 
nitely what  those  terms  were,  or  what  price  the 
Augusta  had  given,  or  the  plaintiffs  would  be 
willing  to  take,  so  that  it  could  be  laid  before 
the  company  for  their  approval.  That  defend- 
ants had  never  refused  permission  to  plaintiffs 
to  take  away  the  machine  from  the  boat,  If 
they  so  desired  to  do.  Certain  letters  were  also 
givon  in  evidence,  the  contents  of  which  It  Is 
not  necessary  to  state  in  order  to  understand 
the  instructions  given  to  the  jury  which  are 
now  the  subject  of  exception. 

Four  several  bills  of  exception  have  been 
taken  to  the  refusal  of  the  court  to  give  four 
items  of  instruction  to  the  jury.  Two  of  those 
only  are  relied  on  here.  The  first  may  be  brief- 
ly sUted  thus:  That  if  the  jury  believed  the 
testimony  of  William  Gunton,  and  that  the 
contract  between  the  parties  was  such  as  he 
stated,  defendants  were  entitled  to  a  verdict. 
This  instruction  was  refused  by  a  divided  court. 

We  are  of  opinion  that  the  defendants  were 
clearly  entitled  to  have  this  instruction  given 
to  the  jury,  as  the  testimony,  if  believed  by 
them,  fully  supported  the  defendants'  plea,  and 
showed  that  the  plaintiffs  were  not  entitled  to 
recover  on  either  count  in  their  declaration. 
They  could  not  recover  on  the  first  count,  for 
this  testimony  showed  that  there  was  no  such 
contract  between  the  parties  as  that  set  forth 
in  ft;  nor  on  the  count  on  a.  quantum  meruit, 
for  the  use  of  the  machine,  for  that  would  be 
a  repudiation  of  the  contract  as  proved.  If 
the  plaintiffs  put  their  machine  on  board  of 
defendants'  boat  for  the  purpose  of  experiment, 
on  an  agreement  that  defendants  should  pay 
for  it  if  on  tri»l  they  approved  it,  and  were 
willing  to  give  the  price  asked,  otherwise  the 
plaintiffs  should  have  leave  to  take  it  away — it 
certainly  needs  no  argument  to  show,  that,  with- 
out stating  their  terms,  or  offering  to  fulflil 
their  contract  by  a  sale  of  the  machine,  the 
plaintilTs  cannot  repudiate  it  atul  sue  for  the 
n^e  of  the  machine.  This  would  be  a  palpable 
fraud  on  the  defendants. 

The  only  other  exception  urged  to  the  charge 
of  the  court  l>elow  is  in  the  answar  given  by 
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the  court  to  the  fourth  Instruction  prayed; 
which  is  as  follows: 

"If,   frcHn   the  evidence,   the  jury  shall   find 

that  William  Gunton,  the  president  of  the  de- 
fendants' company,  and  acting  as  'their  {*44* 
general  agent,  made  with  the  plaintiffs  the  con- 
tract set  out  in  the  first  count  of  the  said  dee- 
laration,  and  that  the  plaintilTs,  under  the  said 
contract,  put  the  said  machine  on  the  defend- 
ants' boat,  and  the  same  was  used  by  the  de- 
fendants at  the  time  and  times  mentioned  in 
the  said  count,  and  that  the  same  was  beneficial 
to  the  defendants,  then  the  plaintiffs  are  enti- 
tled to  recover  on  the  aaid  first  count,  notwith- 
standing the  jury  shall  find  that  the  terms  of 
aaid  contract  wert  not  communicated  to  the 
defendants,  and  the  said  William  Gunton  re- 
ported to  the  said  defendants  a  different  con- 

We  find  no  fault  with  this  instruction,  m  far 
as  it  states  the  liability  of  defendants  for  (he 
acts  of  Gunton  as  their  peneral  ajjent,  whether 
be  reported  his  agreement  to  the  defendants  or 
not.  If  he  was  their  general  agent,  and  had 
power  to  make  such  contract,  his  failure  to 
communicate  it  to  his  principals  cannot  affect 
the  case.  But  we  are  of  opinion  that  the  court 
erred  in  stating  that  the  plaintilTs  had  a  right 
to  recover  on  their  special  count,  if  the  ma- 
chine was  useful  to  the  defendants,  without 
re^rding  the  stipulations  of  said  contract  as 
laid  and  proved,  and  the  fact  that  the  plaintifTs 
had  refused  to  rescind  it,  and  hod  expressed 
their  determination  to  adhere  to  it  and  "to 
bring  an  action  every  week  to  recover  the 
amount  of  saving  on  the  terms  of  the  contract." 

If  the  plaintiffs  had  complied  with  the  re- 
quest of  the  president  of  the  company,  in  a  let- 
ter addressed  to  them  on  the  14th  of  April, 
1841,  after  the  dispute  about  the  nature  of  the 
contract  had  arisen,  and  taken  their  cut-off 
from  the  l>oat,  and  thus  put  an  end  to  the  con- 
tract, the  instructions  given  by  the  court 
would  have  been  undoubtedly  correct.  But  aa 
the  record  shows  that  the  plaintiffs  have  re- 
fused to  annul  the  contract,  a  very  important 
question  arises — whether  this  action  and  five 
hundred  others,  which  the  plaintiffs  have  ex- 
pressed their  determination  to  continue  to  in- 
stitute, can  be  supported  on  this  one  contract. 
By  the  contract  as  proved  and  declared  on,  the 
defendants,  after  the  machine  has  been  erected 
on  their  boat,  are  to  continue  to  use  it  "during 
the  continuance  of  the  patent,"  if  the  boat 
should  last  so  long.  The  compensation  to  be 
paid  by  the  defendants  is  to  be  measured  by  the 
amount  of  saving  of  fuel  which  the  machine 
shall  affect  The  mode  of  ascertaining  this 
saving  is  pointed  out,  and  the  ratio  in  which 
it  is  to  be  divided.  The  first  ¥260  saved  ar« 
all  to  go  to  the  plaintiffs,  and  three  fourths  of 
all  the  balance.  But  the  contract  is  wholly  si- 
lent as  to  the  time  when  any  account  shall  be 
rendered  or  payments  made.  The  defendants 
have  not  agreed  to  pay  by  the  trip,  or  settle 
their  account  every  day,  or  week,  or  year ;  or  at 
the  end  of  271  weeks,  the  time  for  which  this 
suit  is  'instituted.  The  agreement  on  ('441 
the  part  of  the  plaintiffs  is,  that  the  defendants 
shall  use  their  machine  for  a  certain  time,  in 
consideration  of  which  defendants  are  to  pay  a 
certain  sum  of  money.  It  is  true,  the  euct 
sum  is  not  stated;  but  the  mode  of  rendering  it 
Howard  10. 
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eertaiB  It  fnllj  act  torth.    It  ie  one  entire  con-  It  was  ar^ed  by  Mr.  Crittenden  (Attorney- 

timet,  which  cannot  be  divided  into  a  thousand.  General)  for  the  United  State*,  and  Mr,  Walker 

ka   the   plaintiffs  imagine.     If  the  defendants  for  the  defendanta. 

bad  agreed  to  pa;  by  installments  at  the  end  of  Mr.  Crittenden  made  the  following  points: 
evBij  week,  or  twen^-seven  weeks,  doubtlesa  I.  That  the  first  supplementary  article  of  the 
the  plaintiffs  conid  have  sustained  an  action  treaty  does  not  make  a  grant  or  reservation  in 
for  tlie  breach  of  each  promise,  as  the  breaches  favor  of  the  Grappes  of  four  leagues  of  land, 
successively  occurred.  But  it  is  a  well-settled  but  the  true  meaning  and  import  is  simply  that 
principle  of  law,  that,  "unless  there  be  some  ex-  the  Qrappea  shall  have  their  right,  whatever  it 
preaa  atipulation  to  the  contrary,  whenever  an  may  he,  to  the  four  leagues  of  land  stated  as 
entire  som  is  to  be  paid  for  the  entire  work,  being  reserved  to  them  in  1801,  in  the  pream- 
the  performance  or  service  is  a  condition  prece-  hie;  and  there  was,  therefore,  error  in  the  re- 
dent;  being  one  consideration  and  one  debt,  it  fusal  of  the  court  to  give  the  first  instruction 
cannot  be  divided."    It  was  error,  therefore,  to  prayed  for, 

instruct  the  jury  that  the  plaintiffs  were  enti-  This,  it  is  contended,  is  the  true  construction, 

tied  to  recover  on  the  first  count,  if  their  ma-  The  language  of  the  second  supplementary  ar- 

ebine  was  used  by  the  defendants,  and  was  ben-  tide,  relating  to  the  donation  to  Edwards,  is 

eficial  to  them,  without  regard  to  the  fact  of  very  difTerent  in  its  terms,  and  imports  a  pres- 

the  rescission,  or  continuance,  or  fulGllment,  of  ent  grant.     "There  shall  be  reserved  to  I^rkin 

the  contract  on  the  part  of  the  plaintiffs,  Edwards,  etc.,  one  section  of  land." 

Whether,  if  there  had  been  a  count  in  the  IT.  That  the  recital  of  the  reservation  to  the 

declaration  for  the  $242,  and  the  jury  had  be-  Grappes,  in   IBOl,  does  not  relieve  the  defend- 

lieved  that  the  defendants  had  agreed  to  pay  it  ants   from   producing   the   primordial   title   on 

as  aoon  as  it  was  earned,  the  plaintiff's  might  which  they  must  rely,  and  the  court,  therefore. 

not  recover  to  that  amount,  or  whether  auch  a  erred  in   refusing  to  give   the  second  instruc- 

eonstruction  could  be  put  on  the  contract  as  tion  prayed  for,  and  in  charging  as  it  did  on 

proved,   are   questions   not  before   us,   and   on  this  point  under  the  second  head  of  the  charge 

which  we  therefore  give  no  opinion.  as  given. 

The    judgment   of   the   Circuit   Court   must  The    law   of   Louisiana,   borrowed    from    the 

therefore  be  reversed.  civil  law,   is  against  the  court  below.     The 

Order          '  226l8t  article  of  the  Code  declares  that  "recog- 

This  cause  came  on  to  be  heard  on  th«  tran-  "j^'r^  ^''*'.^°  °?t/;spense  with  the  exhibition 

■dipt  of  the  record  from  the  Circuit  Court  of  °l   *'"'   Pr'mordial    t.tle.    unless    ,ts    tenor    be 

the  ^United  StatM  for  the  District  of  Columbia,  *''*'«   specmlly   set   forth/-     In   this   <:ase    its 

holden  in  and  for  the  County  of  Washington,  t^""^  11°°^,  '^*  1°^^'  ^"^  **•*  primordial  title 

and  was  argued  by  counsel;   on  consideration  ""^^  therefore   be   produced.     The   recogn.t.ve 

whereof,  it  U  now  here  ord;ied  and  adjudged  "«V'  ™  ^T' ^u  "'=«"'.*«;*?,<"  t^e  primor- 

by  this  court,  that  the  judgment  of  the  ^id  dial,  even  when  the  latter  is  fully  set  forth   un- 

Orcait  Court  in  this  cauie  be,  and  the  same  is  ^«  '^  »l«o  ''^  ,"'1°":°  **>'*  '*•«  rll^^V^"  ^  IV 

hareby  reversed,  with  costs;  and  that  this  cause  '"^t"  ^  '  ^"^"^  .^''*'';";  "?f,-  ^*^'  ^*^'  P"  **^- 

be,  ahd  the  same  is  hereby  remanded   to  the  ^^""^^  '■  Norris,  0  Rob.  181.           _ 

aaJd  Circuit  Court,  with  directions  to  award  a  ^"*  '""'  '""^  Spanish  authorities  in  1801  any 

vmire  facias  de  novo.  power  to  authorize  and  sanction   the  reserva- 
tion T    That  they  had  no  auch  power  has  been 

decided  many  times  in  this  court,  in  the  case  of 

the  Perdido  boundary.  The  country  embraced 
within  the  limits  of  Louisiana,  west  of  the  Mis- 
sissippi, stretched  far  beyond  even  the  Sabine, 

JKHIKL  BROOKS  et  al.,  Defendants.  ?S?„", w%r*Ti""*"!i  *5f  J'"**^- *''^  ^^f\l  ■' 

'  ISig,  that  the  United  States  relinquished  their 

Siuiplemental  article  to  treaty,  with  Caddo  In-  claim  to  it,  and  ceded  what  lay  west  of  that 

diMia,  eonstrued — title  of  grantee  of  reserveea  river  to  Spain.     Tlie  United  States  claimed  it 

uuoed  therein,  to  landa  reserved.  from  the  first.    In  the  Act  of  20tli  of  Fehruarv, 

^^ 1811   (2  Stat,  at  Large,  641),  to  authorize  the 

I.   proi^dlng  people  of  the  Territory  of  Orleans  to  form   a 

t.™  .u?rteio''and  ®'"**  government,  the  Sabine  is  declared  to  be 

"^'S^'iaia  lands  to  the  Western  boundary  of  the  new  State.     Be- 

I   to   the   United  gides,   it  is   to  be   remembered   that  the   four- 

„. ^    ^- which  "t'hi?e'*'I!?t%lSl  ^''^^^  ^e"^"™  of  the  Act  of  20th  March,  1804 

>M  nmlemeotatT-    And  the  tour  leagues  of  lam]  (2  Stat,  at  Large,  287),  declares  that  all  grants. 

•^  ".^■S.  &';«  \i;  SSSSMJr.  "i ""?  ;f  "J  P".«rfi;s  ."';..qu=nt  to  th. 

1^  >■  follj  ■>  aw  patent  from  the  Bovero-  treaty  of  St.  Ildefonso,  of  whatsoever  nature, 

M  m^  one.     NoEing  tnrther  was  cofi-  towards  the  obtaining  of  any  grant,  title,  or 

a  br  ttaa  tr«t7  to  perTect  the  title.  ^,^i^  (^  ,^^3   -^  Louisiana,  un.ier  whatsoever 

TWTH  CBM  was  brought  up  by  writ  of  error  authority  transacted  or  presented,  shall  be  null 

tratn    the    Circuit    Court    of    the    United  and  void. 

Btktea  for  the  IMstrkt  of  Louisiana.  In  addition  to  all  this,  it  may  be  here  men- 

n*e   facta   are   very   fully   set   forth   in   the  ^  tioned     tlist     Ih-    Caiidoes     themselves    never 

epinioB  at  tha  aoaut,  to  which  the  reader  is  re-  >  claimed   Rn.'i'i   Islnnil.  or  t'ler  used   it  in   any 

istwd.  I  way.    It  was  nc<-ii|iirit  hy  whites,  and  was  never 
tended  hy  llie  Caildoes  to  be  included  in  the 


ncttan  and  operation  of  treaties,  I;"""'.'         "■'.  ""  ,' — JV'TJ  " ZL'" 
k«d.D.  R  820.  '  treaty  or  given  to  the  Grappes. 
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III.  That  b7  the  law  of  Spain  tbe  Caddo  In- 
dians had  no  primitive  title  to  anj  land,  and 
had  no  power  to  alienate  without  consent  of 
the  Spanish  authorities;  and  these  authorities 
at  Natehitoches  had  no  right  to  sanction  tha 
donation  mentioned  in  the  preamble  and  sup- 
pleraenta[7  article.  Mitchel  et  al.  t.  The 
United  States,  9  Pet.  714.  The  Spanish  officer* 
at  Natchitoches  had  no  control  over  the  Cad- 
does,  the  territorj'  they  inhabited  being  within 
the  jurisdiction  of  the  post  of  Nacogdoches. 
See  S  Martin's  Histoi?  ol  Louisiana,  202,  203, 
261,  262;  see,  also,  House  Doc.  No.  49,  Ist 
Session,  Z4th  Congress. 

IV.  That  there  was  error  in  the  court  refus- 
ing to  give  the  fourth  instruction  prayed  for, 
because  the  matters  therein  mentioned  were 
part  of  the  historjr  and  public  archives  of  the 
«ountiy,  on  which  it  was  the  duty  of  the  court 
to  inform  the  jury.  See  the  State  papers  above 
referred  to. 

V.  That  the  court  erred  in  retujiing  to  give 
the  fifth  instruction  prayed  for,  and  In  char- 
ging as  in  the  third  point  of  the  charge  given. 

VI.  That  if  there  is  no  title  in  Brooks,  there 
-can  be  none  in  the  purchasers  under  him. 
444*1  *VII.  That  the  court  erred  in  not  ad- 
mitting BB  evidence  in  the  cause  the  letter  of 
General  Cass  to  Mr.  Garland,  of  the  I7th  of 
March,  1836,  and  the  memorial  of  the  Caddoes 
to  the  Senate  of  the  United  States,  of  the  19th 
of  September,  1S37,  and  the  report  of  the  House 
and  depositions  therein,  and  in  the  case  of 
Brooks  V.  Norris ;  and  in  admitting  copies  of 
the  affidavits  of  David,  Trichel,  and  D'Ortlont 

Mr.  Walker's  points  were  as  follows; 

1.  Defendants'  title  rests  upon  a  grant  by 
treaty  to  tha  Qrappes,  a  bona  fide  aale  by  them 
to  Jehiel  Brooks,  and  a  bona  fide  sale  of  part 
of  the  land  by  him  to  the  other  defendants. 
The  Treaty  of  Ist  July,  1S35,  being  ratified  and 
confirmed  by  the  President  and  Senate,  becomes 
the  supreme  law,  and  cannot  be  set  aside  by  the 
courts,  on  any  ground  whatever,  not  even  upon 
an  allegation  of  fraud.  Const.  U.  S.  art.  6,  sec. 
2;  Story  on  Const.  6S4,  686;  Foster  and  Elam 
V.  Neilaon,  2  Peters,  2E4,  306,  307;  6  Peters, 
711,  738;  3  Peters's  Digest,  664,  666,  Nos.  1,  4, 
4,  8,  11  and  12;  1  Kent  286,  287;  6  Cranch, 
136,  139. 

2.  The  boundaries  of  the  Indian  lands  ceded 
to  the  United  States  by  the  treaty  are  flxed 
therein,  and  cannot  now  be  disputed  by  either 
party  thereto,  nor  can  they  be  altered  but  by 
the  consent  of  both  parties ;  the  right  of  the 
Indians  to  the  lands  ceded  is  admitted  by  the 
treaty,  and  by  the  general  policy  of  the  gov- 
ernment in  treating  with  them.  Story  on 
Const.  379  et  seq.  sees.  632,  636;  12  Peters, 
516,  725;  14  Peters,  13,  14. 

3.  The  boundaries  cannot  be  varied  by  parol 
proof,  bp cause, 

1st.  The  United  SUtes  are  parties  to  ttw 
treaty,  which  is  in  writing,  and  cannot  be  va- 
ried or  contradicted  by  them.  2  Peters's  Digest, 
234  et  seq.  Nos.  898,  903,  904.  909.  921,  922,  933. 

2d.  The  treaty  is  part  of  the  supreme  law  of 
the  land,  and  cannot  be  varied  or  contradicted 
by  parol  proof.  2  Peters's  Digest,  163,  No.  35; 
161.  No.  128:   172.  No.  238. 

4.  The  treaty,  by  its  terms,  declared  thnt  the 


dors,  and  oonfirmed  that  donatioit  to  them; 
which  treaty  having  tbe  force  of  a  law,  it  i* 
equal  in  dignity  and  eSect  to  a  complete  grant 
by  the  United  States,  and  they  cannot  go  be- 
yond that  grant.  9  Pet.  74S;  Johnson  v.  Me- 
Intosh,  8  Wheat  071;  6  Petera,  342;  2  How- 
ard, 344. 

5.  Tlie  moUvea  that  induced  the  President 
and  Senate  to  ratify  the  treaty  containing  this 
grant,  or  the  reasons,  if  any,  that  should  have 
influenced  them  to  reject  that  part  of  the 
treaty,  are  not  proper  subjects  of  inquiry  in 
any  court,  but  all  'such  acts  must  be  re-  [*44B 
ceived  as  conclusive  on  all  subjecta  within  the 
■cope  of  their  power.  6  Cranch,  129,  131; 
Story  on  Const.  &B7. 

6.  Congress  cannot,  by  legislation  in  any 
fonn,  devest  a  citieen  of  rights  acquired  under 
a  treaty,  or  previous  act  of  Congress.  6  Crauidl, 
132,  133,  136: 

7.  Brooks  is  a  bona  fide  purchaser  iiotn  the 
Grappes,  who  acquired  a  good  legal  title  under 
the  treaty,  which  title  cannot  be  questioned  by 
the  grantors  of  his  vendors.  6  Cranch,  133, 
134;  Story  on  Const.  667. 

8.  Fraud  cannot  he  eliarged  on  Brooka,  aa 
United  States  Commissioner,  in  negotiating  the 
treaty,  without  charging  the  same  on  the  Presi- 
dent and  Senate,  for  he  was  their  agent,  and 
tbej  made  his  act  their  own  by  their  conflrma- 
tion  of  the  treaty.    Story  on  Const.  557. 

9.  Congress  have  not  authorized  the  inquiry 
of  fraud  to  be  made,  but  expunged  it  from  tlw 
House  resolutions,  3S.  Resolution  of  Cou- 
gresB,  30th  August,  1842,  6  Stat,  at  Large,  684. 

10.  The  fact  of  Brooks  having  been  commis- 
sioner to  negotiate  tbe  treaty  did  not  disqualify 
him  from  purchasing  long  afterwards,  and  when 
his  functions  had  ceased,  land  .reserved  in  said 
treaty,  and  such  purchase  is  no  evidence  of 
fraud  in  negotiating  the  treaty.  2  Peters's  Di- 
gest, 367 ;  3  Wash.  G.  C.  R.  556  et  seq. 

11.  The  question  of  fraud  was,  however,  sub- 
mitted by  the  court  to  the  jury,  and  decided  in 
favor  of  the  defendants,  as  appears  by  the  rco- 

12.  Report  of  Commissi  one  t«,  Doc.  1036,  and 
record  of  Brooks  v.  Norris,  not  admissible,  lat 
The  dcpoBitiong  not  taken  in  any  suit  nor  In 
any  issue  joined  before  any  judicial  tribunal, 
nor  any  other  tribunal  having  power  to  try  or 
decide  title  to  property.  1  Phil.  Ev.  '14,  and 
note  42,  378,  394,  and  305;  Const.  U.  S.  art  1, 
sec.  1;  art.  2,  sec.  1;  art.  3,  sees.  1  and  2;  2 
Peters's  Digest,  1B4,  No.  153.  2d.  Consent  to 
read  the  testimony  in  Brooks  v.  Norris  does 
not  bind  the  parties  to  admit  the  testimony  in 
this  suit,  which  is  between  different  parties, 
both  plaintiff  and  defendants.  10  Martin,  91, 
92;  6  Peters,  340.  341;  2  Peters's  Digest,  229. 
No.  837;  Ibid.  230,  No.  850. 


This  is  another  chapter  in  our  dealing*  with 
Indians,  and  it  illustrates  our  character  and 
theirs  in  such  transactions.  The  case  will  be 
better  understood  from  its  histor}',  than  by  the 
discussion  of  points  which  it  sujq^esta,  AftoT 
the  narrative,  our  conclusion  will  be  brief. 

•The  ease  is  brought  up  by  writ  of  I*44l 
error  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Howard  It. 
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■  ft  petition  filed  if  tha  United  Statu 
iqnence  of  the  passage  ol  the  following 
joint  rcaolation  of  both  honaes  of  Congress,  on 
the  30th  of  August,  1842. 

"Besolved,  etc.  That  the  District  Attorney  of 
the  United  States  for  the  Western  District  of 
Loaisiana  be,  and  is  hereby  directed  to  insti- 
tnte  such  l^al  proceedings  in  tha  proper  court 
aa  may  be  necesssiy  to  vindicate  the  right  of 
the  United  States  to  Ruah  Island,  which  is  al- 
leged to  have  been  improperly  included  in  the 
limits  of  the  lands  ceded  by  the  Caddo  Indians 
to  the  United  States,  by  the  Treaty  of  the  Ist 
Jalj,  1S36,  and  reserved  by  the  aaid  treaty  in 
bvor  of  certain  persons  by  the  name  of 
'Gmppe."     6  Stat,  at  lArge,  684. 

The  facts  in  the  case  were  these: 

On  the  E8th  of  January,  1B3S,  the  President 
-of    the    United   States   received   the   following 
letter  fnKn  the  Caddo  Indians: 
~"^  hia  Excellency  the  President  <d  the  United 


'me  memorial  of  the  undersigned,  chiefs  and 
head  men  of  the  Caddo  nation  of  Indians, 
humbly  represents: 

"That  they  are  now  the  same  nation  of  peo- 
ple they  were,  and  inhabit  the  same  country 
and  villages  they  did,  when  first  invited  to  hold 
council  with  their  new  brothers,  the  Americans, 
thirty  years  (sixty  Caddo  years)  aj(o;  and  our 
traditions  inform  us  that  our  villatrea  have 
'bem  established  where  they  now  stand  ever 
since  the  first  Caddo  was  created,  before  the 
Americans  owned  Louisiana.  The  French,  and 
Afterwards  the  Spaniards,  always  treated  us  as 
friends  and  brothers.  No  white  man  ever  set- 
tled on  our  lands,  and  we  were  assured  they 
never  should.  We  were  told  the  same  thinn 
by  the  Americans  in  our  first  council  at  Natch- 
itoches, and  that  we  could  not  sell  our  lands 
to  anybody  but  our  great  father,  the  President. 
Our  two  last  agents,  Captain  Grey  and  Colonel 
Brooks,  have  driven  a  great  many  bad  white 
people  off  from  our  lands;  but  now  our  last- 
named  agent  telle  us  that  he  is  no  longer  our 
•gent,  and  that  we  no  longer  have  a  gunsmith 
m  blacksmith,  and  says  he  does  not  know  what 
will  be  done  with  us  or  for  us. 

"This  heavy  news  has  put  us  In  groat  trou- 
ble. We  have  held  a  great  council,  and  finally 
come  to  the  sorrowful  resolution  of  ofTerinR  all 
our  lands  to  you,  which  lie  within  the  boundary 
of  tike  United  States,  for  sale,  at  such  price 
as  we  can  agree  on  in  council  one  with  the 
other.  These  lands  are  bounded  on  one  side 
by  the  Red  River,  on  another  side  by  Bayou 
Pascagoula,  Bayou  and  Lake  Wallace,  and  the 
Bayou  Cypress ;  and  on  the  other  side  by  Texas. 
447*]  *"We  have  never  consented  to  any  res- 
-ervation  but  one,  to  be  taken  out  of  these  lands, 
and  that  was  made  a  great  many  years  ago. 
The  Caddo  nation  then  gave  to  their  greatest 
and  best  friend,  called  by  them  Toutine,  but 
known  to  all  the  white  people  by  the  name  of 
FnuiQiiBe  Grappe  and  to  his  three  sons  then 
bom,  one  league  of  land  each,  which  was  to  be 
laid  off,  eiNnmencing  at  the  lowest  comer  of 
our  lands  on  the  Red  River  (as  above  de- 
scribed) ,  and  running  up  the  river  four  leagues, 
and  one  league  from  that  line  back,  eo  as  to 
make  four  leagoM  of  land.  We  went  with  our 
ISIi.  eO. 


friend  and  brother  Touline  (otherwise  Qrappe) 
before  the  Spanish  authority,  and  saw  it  put 
down  in  writing,  and  gave  our  consent  in  writ- 
ing, and  the  Spanish  authority  ratified  oar  gift 
in  writing.  But,  before  the  Americans  came, 
our  brother's  house  was  burned,  and  the  writ- 
ings we  have  mentioned  were  consumed  in  it. 
Touline  (otherwise  Grappe)  was  a  half-blood 
Caddo ;  his  father  was  a  Frenchman,  and  had 
done  good  things  for  hii  son  when  a  boy.  When 
he  grew  up  to  be  a  man,  he  returned  among  us, 
and  continued  near  to  us  till  ha  died.  He  was 
always  our  greatest  counselor  for  ^ood.  He 
was  our  French,  Spanish,  and  American  inter- 
preter, for  a  great  many  years;  our  brother 
now  is  dead,  but  his  sons  live. 

"We,  therefore,  the  chiefs  and  head  men  of 
the  Caddo  nation,  pray  that  the  United  States 
will  guarantee  to  the  sons  now  living  of  our 
good  brother,  deceased,  Touline  (otherwise 
Grappe),  the  whole  of  our  original  gift — ^four 
leagues  to  him  and  to  them;  and  your  memo- 
rialiste  further  pray,  that  your  Excellency  will 
take  speedy  measures  to  treat  with  us  for  the 
purchase  of  the  residue  of  our  lands,  as  above 
described,  so  that  we  may  obtain  some  relief 
from  our  pressing  necessities;  and  your  memo- 
rialists, as  in  duty  bound,  will  ever  pray,"  etc. 

This  letter  was  signed  by  twenty-four  chiefs. 

Upon  the  back  of  this  memorial,  the  Presi- 
dent made  the  following  indorsement: 

"The  President  incloses  to  the  Secretary  of 
War  the  memorial  of  the  Caddo  chiefs,  for  his 
consideration,  whether  it  will  not  be  proper  to 
appoint  a  commissioner,  to  obtain  a  complete 
cession  of  their  lands  to  the  United  States. 
There  will  be  about  half  a  million  of  acres,  it 
is  supposed.  Care  must  be  taken  in  the  instruc- 
tions that  no  reservations  shall  be  made  in  the 
treaty;  and,  if  the  request  (for  one  of  their 
frienda)  in  the  memorial  be  adopted  at  all,  it 
must  be  in  a  schedule,  which  may  be  confirmed 
or  rejected  by  the  benate,  without  injury  to 
the  treaty. 

"Janu.iry  28th,  1835. 

*"P.  S.— Will  it  not  be  well  to  ask  an  ['44  8 
appropriation  to  cover  this  expense!    A.  J." 

On  the  30th  of  May,  1836,  Jchiel  Brooks,  the 
Indian  agent,  commenced  a  ne^tintion  with 
the  Caddo  Indians  for  the  cession  of  their  land, 
which  continued  until  the  1st  of  July,  when 
the  following  treaty  was  made,  which  was  rati- 
fied by  the  Si'nate  on  the  20th  of  January, 
1831!,  and  proclaimed  by  the  President  on  the 
2d  of  February,  1836. 
"Andrew    Jackson,    President    of    the    United 

States   of   America,  to   a!l   and   singular   to 
wliora  these  preacnts  shall  come,  greeting: 

"Whereas  a  treaty  was  made  at  the  agency 
house  in  the  Caddo  nation  and  State  of  Louisi- 
ana, on  the  Ist  day  of  July,  1835,  between  the 
United   States,   by   their   commissioner.   Jchiel 
Brooks,  and  the  chiefs,  bead  men,  and  warriors 
of  the  Caddo  nation  of  Indians;  and  whereas 
certain     supplementary    articles     were     added 
thereto,   at   the   same   time   and   place;   which 
treaty,  and  articles  supplementary  thereto,  are 
in  the  words  following,  to  wit: 
"Articles   of    a    Treaty    made    at   the   Agency 
House  in  the  Caddo  Nation  and  State  of 
Louisiana,  on  the  1st  day  of  July,  in  the 
411 
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7<-ar  of  our  Lord  183S,  between  Jehiel 
Brooka,  Conmiisioner  on  tb«  part  of  the 
United  States,  and  the  Chieta,  Head  Men, 
and   Warriora  of  the  Caddo  Nation  of  In- 

"Artic]e  Ist.  The  chiefs,  head  men,  and  war- 
rlon  of  the  said  nation  agree  to  cede  and  re- 
linqutah  to  the  United  States  all  their  land 
containril  in  the  following  boundariei,  to  wit: 

"Bounded  on  the  west  by  the  north  and  south 
line  which  separates  the  United  States  from 
the  republic  of  Mexico,  between  the  Sabine  and 
Red  Rivers,  wheresoever  the  same  shall  be  de- 
fined and  acknowledged  to  be  bj  the  two  gov- 
ernments; on  the  north  and  east  by  the  Red 
River,  from  the  point  where  the  said  north  and 
south  boundary  line  shall  intersect  the  Red  Riv- 
er, whether  it  be  in  the  Territory  of  Arkansas 
or  the  State  of  Lonisiana,  following  the  mean- 
ders of  the  said  river  down  to  the  junction  with 
Pascagoula  Bayou;  on  tha  south  of  the  said 
Pascagoula  Bayou  to  Its  junction  with 
the  Bayou  Pierre ;  by  «aid  bayou  to  its  junc- 
tion with  Bayou  Wallace;  by  said  bayou  and 
Lake  Wallace  to  the  mouth  of  the  Cypress  Ba- 
you; thence  up  said  bayou  to  the  point  of  its 
intersection  with  the  first-tnentioned  north  and 
south  tine,  following  the  said  watercourses;  but 
if  the  said  Cypress  Bayou  be  not  elfarly  de- 
finable so  far,  then  from  a  point  which  shall 
449*]  be  definable  'by  a  line  due  west,  til!  it 
intersects  the  said  firAt-mentioned  north  and 
south  boundary  line,  be  the  contents  of  land 
within  said  boundaries  more  or  less. 

"Article  2d.  The  said  chiefs,  bend  men,  and 
warriors  of  the  said  nation  do  voluntarily  re- 
linquish their  possession  to  the  territory  of 
land  aforesaid,  and  promise  to  move,  at  their 
own  expense,  out  of  the  boundaries  of  the 
United  States,  and  the  territories  belonging 
and  appertaining  thereto,  within  the  period  of 
one  year  from  and  after  the  signing  of  this 
trea^,  and  never  more  return  to  live,  settle, 
or  establish  themselves  as  a  naUon,  tribe,  or 
community  of  people  within  the  tame. 

"Article  3d.  In  consideration  of  the  afore- 
said cession,  relinquishment,  and  removal,  it  is 
agreed  that  the  said  United  States  shall  pay  to 
the  said  nation  of  Caddo  Indians  the  sum*  in 
goods,  horses,  and  money  hereinafter  men- 
tioned, to  wit;  Thirty  thousand  dollars  to  be 
paid  in  goods  and  borsea,  as  agreed  upon,  to  be 
delivered  on  the  signing  of  this  treat;;  ten 
thousand  dollars  in  money,  to  be  paid  within 
one  year  from  the  1st  day  of  September  next; 
ten  thousand  dollars  per  annum,  in  money,  for 
the  four  years  next  following,  so  as  to  make  the 
whole  sum  paid  and  payable  eighty  thousand 

"Article  4th.  It  is  further  agreed,  that  the 
aaid  Caddo  nation  of  Indians  shall  have  au- 
thority to  appoint  an  agent  or  attorney  in  fact, 
resident  within  the  United  States,  for  the  pur- 
pose of  receiving  for  then,  from  tlm  said  United 
States,  all  of  the  annuities  stated  in  this  treaty, 
aa  the  aame  aball  become  due;  to  be  paid  to 
their  said  agent  or  attorney  in  fact,  at  such 
place  or  places  within  the  said  United  Statoa 
as  shall  be  agreed  on  between  bim  and  the 
proper  officer  of  the  government  of  the  United 
States. 

"Article  Sth.  This  treaty,  after  the  same 
Shalt  have  been  ratified  and  confirmed  by  the 
4»a 
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President  and  Senate  of  the  United  States,  shall 
be  binding  on  the  contracting  parties. 

"In  testimony  whereof  the  said  Jehtel 
Brooks,  commissioner  as  aforesaid,  and  the 
chiefs,  head  men,  and  warriors  of  the  said  na- 
tion of  Indians,  have  hereunto  set  their  hands 
and  aSlxed  their  seals  at  the  iplace,  and  on  the 
day  and  year  above  written. 

(Signed)  "J,  Brooks." 

The   chieM,   head   men,   and    warriors    who 

signed  this  treaty  were  twenty-five  in  number, 

and  it  purported  to  be  executed  in  presence  of 

"T.  J,  Harrison, 

Capt.  3d  Regt.  Inf.  command'g  detachment. 
"J.  Bonnell, 

1st  Lient.  3d  Regt.  U.  8.  Infantrr. 
"G.  P.  Frile, 

Brevet  2d  Lieut.  3d  Regt.  U.  S.  Infantry. 
'■•D.  M.  Heard,  M.  D„  ["450 

Acting  Assistant  Burgeon,  U.  S.  A. 
"Isaac  C.  Williamson. 
"Henry  Queen. 

"John  W.  Edwards,  Interpreter." 
"Agreeably  to  the  stipulations  in  the  third 
article  of  the  treaty,  there  have  been  purchased, 
at  the  request  of  the  Caddo  Indians,  and  de- 
livered to  them,  goods  and  horses  to  the  amount 
of  thirty  thousand  dollars.  As  evidence  of  the 
purchase  and  delivery  as  aforesaid,  under  the 
direction  of  the  commissioner,  and  that  the 
whole  of  the-  aame  have  been  received  by  the 
said  Indiana,  the  said  commiaaioner,  Jehiel 
Brooks,  and  the  undersigned,  chiefs  and  head 
men  of  the  whole  Caddo  nation  of  Indians,  have 
set  their  hands  and  affixed  their  seals  the  third 
day  of  July,  in  the  year  of  our  Lord  one  thou- 
sands eight  hundred  and  thirty-five. 

(Signed)  "J.  Brooks. 

"Taishar,  his  X  mark    seal]. 

"Tsauninot,  his  X  mark    seal]. 

"Satiownhown,    his  X  mark    seal]. 
"Oat,  bia  X  mark    seat]. 

"Osainse,  his  X  mark    seal], 

"Tiohtow,  hia  X  mark    seal]. 

"Chowawanow,    his  X  vmlA  [seal], 
"In  presence  of 

"Larkin  Edwards. 

"Henry  Queen. 

"John  W.  Edwards,  Interpreter. 

"James  Pinnerty. 

Supplement. 
"Articles  supplementary  to  the  Treaty  made 
at  the  Agency  House,  In  the  Caddo  Nation 
and  State  of  Louisiana,  on  the  Ist  day  of 
July,  1835,  between  Jehiel  Brooks,  Commis- 
sioner on  the  part  of  the  United  States,  and 
the  Chiefs.  Head  Men,  and  Warriors  of  the 
Caddo  Nation  of  Indians,  concluded  at  the 
aame  place,  and  on  the  same  day,  belween 
the  said  Commissioner  on  the  part  of  the 
United  States,  and  the  Chiefs,  Head  Men, 
and  Warriors  of  the  said  Nation  of  Indians, 

"Whereas  the  said  nation  of  Indians  did,  in 
the  year  1801,  ^ve  to  one  Francois  Grappe. 
and  to  his  three  Hons  then  bom  and  still  livings 
named  Jacques,  Dominique,  and  Balthazar,  for 
reasons  stated  at  the  time,  and  repeated  in  a 
memorial  which  the  said  nation  addressed  to 
the  President  of  the  United  States  in  the  month 
of  January  last,  one  league  of  land  to  e««Ii,  ia 
"  -  I*. 
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4&1*]   'Aeconlance  with   the  Spanish  custom  America,  having  seen  and  considered  the  aaid 

»f  granting    land   to    individuals.      That    the  treaty,  do,  by  and  with  tlie  advice  and  consent 

«hi«b  and  head  men,  with  the  knowledge  and  of  tlie  Senate,  as  exprtasi^d  in  their  resolution 

approbation  of  the  whole  Caddo  people,  did  so  of  the  2Cth   of  January,   1833,  accept,   ratify, 

with   the   said   Francois  Grappe,   accompanied  nnd  confirm  the  same,  and  every  clause  and  ar- 

by  a  number  of  white  men,  who  were  invited  tide  thereof. 

by  the  aaid  chiefs  and  head  men  to  be  present        "In   testimony   whereof,   1   have   caused   the 

as  witnesses,  before  the  Spanish  authority  at  -inal  of  the  United  States  to  be  hereunto  affixed, 

Natchitoches,  and  then  and  there  did  declare  Iiaving  signed  the  same  with  my  hand. 

their  wishes  touching  the  said  donation  of  land        "Done  at  the  city  of  Washington,  this  2d  day 

to  the  said  Grappe  and  his  three  sons,  and  did  of  February,   in   the   year   183n,  and  of 

request  the  same  to  be  written  out  in  form,  and  the  independence  of  the  United  States  the 

ratifled  and  confirmed  by  the  proper  author!-  [I.  s.J  sixtieth. 

Ues  agreeably  to  law        „^       .    ^  .^  ^  -Andrew  Jackson. 

"And   V  hereaa  Larkin  Edwardi  has   resided        „^.    ,.     □      -j     ^ 
for  many   years,   to  the   present   time,   in   the  ^  ""S/^^T"*';^    c        .  .  ^.  .   - 

Caddo  nition,  was  a  long  time  their  true  and  ^°^"  i°rnyth.  Secretary  of  SUt«." 

faithful  interpreter,  and,  thoueh  poor,  he  has         ..  .v  in 

Mver  sent  the  red   man   awa?  from  his  door      .  ■*»  **>«  ensumjr  session   of  Congress,  memo- 

hungij;  he  is  now  old,  and  unable  to  support  "'^}^  ";f"  preaonted  by  some  of  the  persons  who 

hinitelf  by  manual   labor,   and,   since  his   em-  -^l aimed  land  situated  upon  Rush  Island,  which 

ployment  as  their  interpreter  has  cewed,  pos-  ""s^'cludcd  within  the  boundar.cs  of  the  above 

U^   no   adequate   means   by   which   to  live:  ;''!«'<'"i    "?■"   %  correspondence   was   exhibited 

Now  therefore  between  Rice  Garland,  one  of  the  members  of 

-Article   Ist      It   is  agreed,   that  the   legal  Congress  from  Louisiana,  and  Lewis  Cass,  then 

wpresentativea   of   the   wid   Francois   Grappe,  Secretary  of  War.  These  ciroumstanccs  are  men- 

deceased,   and  his   three   sons,  Jacques,   Dml^-  t'.""^<i  here,  because  they  are  referred  to  in  the 

^qll^  and  Balthaiar  Grappe,  shall  have  their  ^j";  °J  ^i''V^°''I\  ^''^  "■^'""alwts  alleged 

right  to  the  aaid  four  lea^s  of  land  reserved  "^>.  ^'i"^.  I « 'and   had   never  belonged  to   the 

1^  them,  and  their  heirs  and  assigns  forever.  P'f^"  ,^"^1!"='  '°i '?,^v'^,"^'''^"*i^  '"."ijJ^*^ 

He  wid  Uads  to  be  Uken  out  of  the  lands  '»  the  treaty     On  fte  30th  of  December   1830,  a 

eeded  to  the  United  States  by  the  said  Caddo  '^"'.'^^^  ."{J^t-J^^'i'" ,?'  Rep"s";t»t'v«  «; 

ution  of  Indiami,  as  expressed  in  the  treaty  to  P"^*^  '.^V^     "'  *"  ""  ««<'"»"°''  ^'^  "»» 

which  these  articles  are  suppIemenUry.     And  P^«  *fu     ,o9i^^'!??'  .=.,    t  ,.,  ,  ^      , 

the  said  four  leagues  of  land  shall  be  laid  off  ,.0°  ""«  }^^^  °^  '^1".""^i  ^PV  ^.^^^"^  ^"^^'' 

in  one  body  inSie  southeast  corner  of  their  ?•">  commissioner   ohUmed  deeds  from  the  dev- 

land.  ceded  a.  aforesaid,  and  bounded  by  the  "f«  f  ^^"^^-'^a^  ^"I""*  '*^'.'»^^"l"  """  V^fP- 

Sed  River  four  leagues,  and  by  the  Pascagoula  «'*/  ^  '''?  f'^^''*'  ^IJ\  '"»  duly  executed 

Bayou  one  league? running  hick   for  quantity  f"^,  r*^"^""^^^-     .J*".™.. '^~^'   conveyed   all   the 

frob.  each,  so  as  ti  contain  four  squaKleagu<i  '""?  '^^'"I^^v" '*'*="  *?"  ^^"\^o^?\^.     .  „ 

of  land,  in  conformity  with  the  bonndarie?  »  .    0°  *''«  \^\^  °^  September    1837    the  follow. 

Ublished  and  expressed  in  the  original  deed  o*  l»K  ^^21' t   was  presented  to  tlie  .Senate  of  the 

gift  made  by  the  said  Caddo  nation  of  Indian.  ""'^^   States.      It  was  signed   by   twenty-one 

b>  the  said  Francois  Grappe  and  his  three  sons,  °'"^f«'   """y   "'   '*'°'°   "«^«   P'^'"^"    ^    *••« 

Jacques,  Dominique,  and   Balthazar  Grappe.  treaty; 

"Aiticle  2d.    And  it  is  further  agreed,  that  '"To  the  Honorable  the  Senate  of  the  [•45» 
there  shall  be  reserved  to  I*rkin  Edwards,  his  United  States: 

heira  and  assigns,  forever,  one  section  of  land;  "The  undersigned  chiefs,  head  men,  and  war. 
to  be  reserved  out  of  the  lands  ceded  to  the  riors  of  the  Caddo  tribe  of  Indians  would  most 
United  States  by  the  said  nation  of  Indians,  as  respectfully  represent  unto  your  honorable 
expressed  in  the  treaty  to  which  this  article  is  body,  that  they  have,  this  19th  day  of  Sep- 
snpplementary,  in  any  part  thereof  not  other-  tember,  1837,  heard  the  treaty  read  and  in- 
wise  appropriated  by  the  provisions  contained  tcrpreted  to  them  by  a  white  man  who  under- 
in  these  supplementary  articles,  stands  and  speaks  tlieir  language  well,  by  which 

"Article   3U.     These   supplementary   articles,  treaty   (concluiied   between   Jehiel   Brooks,  the 

or  either  of  them,  after  the  same  shall   have  Indian  agent,  on  the  one  part,  and  the  chiefs, 

been   ratified  and  confirmed  by   the  President  head  men,  and  warriors  of  the  Caddo  Indians 

and  Senate  of  the  United  States,  shall  be  bind'  on  the  other  part],  the  said  chiefs,  head  men. 

Ib^  on  the  contracting  parties,  otherwise  to  be  and  warriors  sold  to   the  United  States  tlieir 

void  and  of  no  effeet  upon  the  validity  of  the  land;  that  they  discovered  that  the  bounds  and 

original  treaty  to  which  they  are  supplement-  limits  of  the  troaty  are  not  such  as  they  under- 

aiy.  stood  at  the  time  of  the  treaty;  that  tliey  con- 

4SS*]     "In  testimony  whereof,  the  said  Je-  tain  lands  that  the  Indians  never  claimed,  and 

Mel  Brooka,  commissioner  as  aforesaid,  and  the  never  sold,  which  land  the  Indians  believed  be- 

chiefs,  head  men,  and  warriors,  of  the  said  na-  longed  to  the  United  States,  or  to  the  French 

tion  of  Indians,  have  hereunto  set  their  hands  or  Spanish;  that  the  land  sold  by  them  to  the 

and  affixed  their  seals,  at  the  place  and  on  the  United  States  is  contained  within  the  following 

day  and  ye»r  above  written.  bounds,  to  wit:   Bounded  on   the  west  by  the 

"J.  Brooks."  north    and    south    line    which    separates    the 

(Signed  by  tlie  same  chiefs  and  attested  by  United  States  and  Mexico,  between  the  Sabine 

the  same  witnesses.)  and  Red  Rivers,  wheresoever  the  same  shall  be 

"Now,  Uierefore,  be  it  known  that  I,  Andrew  defined  and  acknowledged  to  be  by  the  two  gov- 

Jactooa,   PiMideat   of   the   United    States   of  ernmentsi   on   the  north  and  east  by  the  Red 
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River,  from  the  point  where  the  Kaid  north  and 
south  boundary  line  ehEiIl  intersect  said  Red 
River,  following  the  western  wfttera  of  said 
river  down  to  where  the  Bayou  Cypress  emp- 
ties Into  the  same;  thence  np  Bayou  Cypress, 
following  the  meanders  of  the  stream,  to  the 
western  boundary  line;  that  the  said  Indians 
never  claimed  any  of  the  low  lands  between 
the  Bayou  Pierre  (the  western  eluinnel  of  Bed 
River)  and  the  main  Red  River,  which  is  the 
eastern  channel;  that  they  know  tbat  the  land 
beween  the  Bayou  Pierre  and  the  main  channel 
of  Red  River  has,  for  a  long  time,  been  ex- 
clusively settled  and  claimed  by  the  white  peo- 
ple; that  the  Indians  did  not  claim  said  land, 
and  never  requested  the  Indian  agent  to  re- 
move them ;  and  further,  that  they,  the  said 
chiefs,  head  men,  and  warriors  of  the  said  Cad- 
do Indians,  never  made  any  reserve  to  any  per- 
son in  the  treaty  aforesaid,  eicept  to  Mr.  Lar- 
kin  Edwards,  an  old  white  man  that  lived 
among  them  a  long  time;  that  Mr.  Brooks,  the 
Indian  agent,  told  them  that  they  could  give 
Larkln  Edwards  a  small  piece  of  land  if  tkey 
wished  to  do  so;  that  they  then  told  Mr.  Ed- 
wards that  they  would  give  him  a'  small  piece 
of  land  anywhere  he  wanted  it  in  their  lands. 
The  said  chiefs,  bead  men,  and  warriors  would 
further  represent  unto  your  honorable  body, 
that  Jehiel  Brooks  told  one  of  the  chiefs  that 
one  Jacques  Grappe  requested  him  to  ask  the 
Indians  for  a  piece  of  land  on  Red  River,  in 
the  hott«m  and  on  the  east  side  of  the  Bayou 
Pierre  (the  western  water  of  Red  River) ;  that 
454*]  the  said  chief  told  Mr.  Brooks  that  *it 
was  not  tueir  land,  and  Mr.  Brooks  told  him 
that  it  was  their  land.  The  chief  then  told 
Mr.  Brooks  that,  if  it  was  their  land,  he  was 
willing  to  give  Jacques  Grappe  a  little  piece; 
but  that  they  never  made^  any  reserve  to  Fran- 
cois Grappe,  or  any  of  his  heirs  or  represent- 
atives, by  the  treaty,  within  the  limits  of  land 
they  claimed  or  sold  to  the  United  States. 

"In  witness  of  the  truth  of  the  above  state- 
ment the  said  chiefs,  head  men,  and  warriors 
have  hereunto  set  their  bands,  the  day  of  the 
date  above." 

On  the  22d  of  May,  183S,  a  committee  of  t|ie 
Senate  reported  that  Rush  Island  never  be- 
longed to  the  Caddo  Indians,  and  recommended 
a  confirmation  of  the  titles  of  certain  settiera 
who  were  living  on  it  anterior  to  the  treaty 
between  the  United  States  and  Caddoes. 

In  1840,  memorials  were  again  presented  to 
CongreSB  by  these  last-mentioned  settlers,  and 
much  testimony  was  taken  by  the  autliority  of 
Mr.  Bell,  chairman  of  the  committee  to  whom 
the  memorials  were  referred.  In  April,  1842,  a 
committee  of  the  House  ot  ReprcBentatives  re- 
ported in  favor  of  confirming  the  titles  of  these 
settlers,  and  on  the  eth  of  July,  1842,  an  act 
of  Congress  was  passed  confirming  them.  6 
SUt.  at  large,  491. 

On  the  30th  of  August,  1842,  the  joint  reso- 
lution was  passed  which  is  set  forth  in  the  com- 
mencement of  this  statement. 

On  the  24th  of  February,  1846,  8.  W.  Downs, 
the  District  Attorney  of  the  United  States, 
filed  a  petition  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana 
against  the  parties  named  in  this  report,  alleg- 
Ing  that  they  had  unlawfully  and  fraudulently 
taken  possession  of  the  land  therein  described. 
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The  claim  of  the  United  States  ia  tbus  set  forth 
in  the  petition: 

"Petitioners  allege,   that  they  are   th«  tnw 
and  lawful  owners  of  the  above-described  land 

and  premises,  and  that  the  pretended  claim  of 


the  United  States  of  America,  and  by  the 
treaty  between  Spain  and  the  United  States  of 
America  in  1819,  the  United  States  succeeded 
to  all  the  rights  of  France  and  Spain,  as  they 
then  were  in  and  over  said  province,  including- 
all  lands  which  were  not  private  property,  and 
that  the  aforeaaid  tract  of  land,  ever  since  the 
said  treaties,  remained  vested  in  the  said  plain- 
tifTs,  who  are  now  the  true  and  legal  owners  of 
the  same;  that  plaintiffs  have  suffered  damage 
to  the  amount  of  twenty  thousand  dollars,  hf 
the  disturbance  and  occupation  of  said  land  by 
said  possessors." 

On  the  ISth  of  March,  164S,  Brooks  answered 
the  petition.  *He  set  forth  the  treaty,  [*4I15 
its  ratification  and  proclamation;  alleged  that 
the  heirs  of  Grappe  acquired  a  perfect  title 
under  the  reservation  which  he  bad  since  pnr- 
chaaed,  and  that  under  the  joint  resolution  of 
Congress  the  District  Attorney  of  the  United 
States  was  not  authorized  to  ail^^  fraud 
against  him  as  commissioner;  that  he  had  sold 
and  delivered  sundry  parts  of  the  land  to  other 
persons,  who  were  also  defendants. 

On  the  13th  of  April,  1846.  the  District  At- 
torney of  the  United  States  filed  the  followiog 
notice  to  the  defendants  of  certain  evidence 
which  he  proposed  to  offer  upon  the  trial  of  the 


"United  States  v.  Jehiel  Brooka  et  aL 
"The  defendants  in  the  above  entitled  cai 


the  United  States  of  the  2Tth  C 
ond  session,  as  is  hereafter  mentioned,  to  wit: 
the  various  reports  of  the  committees  embraced 
in  this  report,  and  the  following  depositions, 
that  of  Lewis  Naville  Bembin,  Charles  Rem- 
bin,  Thomas  Wallace,  Jacob  Irwin,  Joseph 
Valentine,  Sylvester  Poissot,  Cesair  Lafitee. 
John  Joseph  Le  Bars,  Michel  Lattier,  Francis 
Lattier,  Pierre  Rublo,  Manuel  Lafltte,  D.  M. 
Heard,  Athanase  Poissot,  and  all  the  deposi- 
tions which  were  taken  on  the  part  of  the 
United  States  embraced  in  this  report  afore- 
said; also,  plaintiffs  will  offer  in  evidence  the 
same  depositions,  embraced  In  a  similar  report 
and  admitted  by  consent  of  parties  in  a  suit 
between  Jehiel  Brooks  v.  Ssjnuel  Norris,  in  the 
District  Court  of  the  parish  ot  Caddo,  in  said 
State,  said  Norris  holding  title  under  the 
United  States,  on  Rush  Island,  in  which  tlie 
same  issues  were  made  as  in  this  suit,  and  said 
Brooks,  plaintiff  in  that  suit  and  defendant  in 
this.  Defendants  are  hereby  notified  to  make 
objection,  if  any  they  have,  on  Friday,  the  1 7th 
instant,  why  the  testimony  aforesaid  should  not 
be  admitted  on  the  trial  of  this  cause;  said  re- 
ports and  depositions  are  herewith  filed  for  ref- 
erence." ic. 

On  the  28th  of  April,  I84C,  the  court  over- 
ruled so  much  of  the  above  motion  as  proposed 
Howard  10< 
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to  faitTOdoM,  u  «vIdenBe,  fb«  report  iii>d«  bj 
a  cammitt««  of  CongreBs,  and  dupoMd  of  tH 
remmiDing  put  of  th«  motion,  tus.,  that  part  of 
it  which  propoaed  to  introduca  certain  testi- 
mony, b7  tlM  following  order,  applicable  to 
tliat  part  of  the  motion: 

"TJiiited  Statea  r.  Jetiiel  Brooks. 

"United    Stat«a    Circuit    Court,    Diatriet    of 

Iiouiaiana. 

"Be  it  remembered,  that  on  the  13th  of 
45S']  April,  1848,  a  rule  *wu  ta.keii  in  tblB 
cauae  bji  the  plaintifls,  calling  on  the  defend- 
anta  to  ahow  cause  on  the  ITth  of  the  Haine 
month  whj  the  depositions  of  certain  witneesea 
named  in  said  rule,  and  taken  as  therein  stated, 
shonld  not  be  read  in  evidence  in  this  cause, 
when  the  aame  shall  oame  on  to  be  tried,  as 
appears  in  said  rule,  which  is  hereunto  an- 
nexed, and  made  a  part  of  this  bill  of  excep- 
tions; and  on  the  said  17th  of  April,  1846, 
Jehiel  Brooks,  hj  his  counsel,  Thomas  H. 
Lewis,  appeared  and  showed  cause  against  the 
aaid  rule,  and  contended  that  the  said  rule 
ought  to  be  dismiaied  and  discharged  on 
following  grounds: 

"1st.  Tbt  court  cannot  entertain  this 
at  the  present  stage  of  the  suit,  beirHuse 
only  law  authorizing  such  a  rule  is  an  Act  of 
tlM  legislature  of  the  State  of  Louisiana,  en- 
titled 'An  Act  to  amend  the  Code  of  Practice, 
approred  March  20,  1839  (see  Acts  1S3Q,  page 
168,  section  17),  and  said  act  does  not  appl;  to 
the  preaent  caae,  but  ia  only  applicable  to  dep- 
ontiona  taken  under  com  miss  ions  issued  by 
the  oourt,  and  in  the  suit  in  which  auch  depasi- 
tiona  are  offered  as  evidence. 

"Sd.  The  court  cannot  be  called  npon  to  de- 
cide upon  the  admissibilily  of  any  evidence  in 
a  cause  before  the  same  sliall  come  on  for  trial, 
except  in  the  ease  pointed  out  in  aaid  Act  of 
-20th  March,  1839,  and  these  depositions  do  not 
fall  within  the  exception  provided  for  by  that 
a«t. 

"M.  Theae  depositions  were  not  taken  in 
any  action  or  suit  pending  before  any  judicial 
tribunal,  or  by  authority  of  any  tribunal  hav- 
ing power  to  decide  upon  title  to  property,  or 
to  bmd  partiea  litigant  by  its  decisions. 

'^th.  Tbera  ia  no  eTidence  before  the  court 
<rf  any  aneh  suit  aa  that  of  Jehiel  Brooks  ▼. 
Samuel  Norria,  or  tliat  these  depositions  were 
read  in  aridenoe,  fay  consent  or  otherwiae,  on 
the  trial  of  raeh  snit,  and  theae  facta  are  not 
admitted. 

"fith.  If  aneh  ft  mft  as  Brooke  t.  Norria  did 
exiat,  and  if  aaid  depositions  were  read  In  evi- 
dence on  the  trial  thereof,  still  they  are  not  ad- 
uiaaible  in  thia  cause,  because  the  parties  to 
thia  snit  are  not  the  same  as  the  parties  to 
that  of  Brooks  <r.  Nmris. 

"Whkh    srounda    of    objection    bwng    sus- 
tained by  the  oourt,  the  counsel  for  plaintiffs 
tendered   this  bill  of  exceptioiH,  which   was 
signed  and  sealed. 
(Signed) 

"Theo.  H.  MeCaleb,  U.  8.  Judge." 

Ob  the  7th  of  April,  1847,  the  District  At- 
toncy  of  the  United  SUtea  (Thomas  J.  Du- 
nat)  filed  a  petition  that  the  case  might  be 
tried  by  a  jniy. 

b  tk«  mtlj  part  of  the  year  194S,  the  de- 
riiwliiiti.  otkar  than  Braoka,  named  in  state- 
It  b  •«. 


ment,  filed  tbeir  answers,  averring  that  they 
"were  bona  fide  purchasers  for  a  valu-  ["4B7 
able  consideration,  without  notice  of  any  fraud. 
On  the  2d  of  May,  1848,  the  cause  came  on 
to  be  heard,  and  a  jury  waa  impaneled,  who, 
on  the  6th  of  May,  found  a  verdict  for  the  de- 
fendanta,  and  judgment  was  entered  accord- 
ingly. 

The  four  following  bills  of  exceptions  were 
taken  during  the  progress  of  the  wial; 
"No.  1. 
"The  United  States  v,  Jehiel  Brooks  et  al. 
"In  the  Circuit  Oiurt  of  the  United  States  for 
the  Fifth  Circuit  and  District  of  Louisiana, 
Honorable    T.    H.    McCaleb,   Judge   of   the 
District     Court,     alone     presiding;     April 
Term,  1848. 
"Be  it  remembered,  that  on  the  trial  of  this 
cauae,  on  the  3d  day  of  May,  184S,  the  attorney 
of  the  United  States  offered  to  read  in  evidence 
before  the  jury  a  letter  from  Lewis  Cass,  Sec- 
retary of  War,  to  Rice   Garland,  Representa- 
tive  in   Congress   from   Louisiana,   dated   17tb 
March,  183S,  a  copy  of  which  is  hereunto  an- 

"The  counsel  for  defendanta  objected  to  the 
reading  of  said  letter,  which  objection  was  sus^ 
taincd  by  the  court;  whereupon  the  attorney 
of  the  United  States  tenders  this  his  bill  of 
exceptions,  praying  that  the  same  may  be 
signed  and  made  partof  the  record  in  this  ease. 
(Signed) 

"Theo.  H.   MeCaleb,  V.  8.  Judge." 
"No.  2. 
"The  United  States  v.  Jehiel  Brook  et  al. 
"la  the  Circuit  Court  of  the  United  States  for 
the  Fifth  Circuit  and  District  of  Louisiana, 
Honorable   T.   H.   McCaleb,   Judge   of   the 
District     Court,     alone     presiding;     April 
Term,   1848. 
"Be  it  remembered,  that  on  the  trial  of  this 
cauae,  on  the  4th  day  of  May,  1S4B,  the  conn- 
sel  of  defendants  offered  to  read  in  evidence  be- 
fore  the   jury    copies   of   affidavits   of   David. 
Trichel,  and  D'Ortlont,  made  ez-parte  in  Louisi- 
ana, and  attached  to  a  copy  of  a  memorial  of 
Pelagic   Grappe   and   others   to  the   Senate  of 
the  United  States,  and  contained  in  a  certified 
copy  of  the  proceedings  of  said  Senate  of  12tfa 
January,    1838,    the    attorney    of   the  United 
States  objected  to  the  reading  of  said  affidavits, 
but  the  court  overruled  his  objections,  and  al- 
lowed them  to  be  rend,   merely  to   prove  the 
fact  that   such   affidavits   had   been   submitted 
to  the  Senate  of  the  United  Statefl,  but  not  a» 
evidence  of  the  contents  of  said  affidavits,  and 
the  "jury  were  so  especially  instructed  [•458 
by  the  oourt;   whereupon  the  attorney  of  the 
United  States  tendered  thia  as  bis  bill  of  ex- 
ceptions, praying  that  the  same  may  be  signed 
and  made  part  of  the  record. 
(Signed) 

"Theo.  H.  McCaleb,  U.  8.  Judge." 
"No.  3. 
"The  United  Statea  v.  Jehiel  Brook  et  al. 
"In  the  Circuit  Court  of  the  United  States  for 
the  Fifth  Circuit  and  District  of  Louisiana, 
Hon.  T.  H.  McCaleb  alone  presiding;  April 
Term,   1848. 
"Be  it  remembered,  that  on  ^he  yial  jtf  this 
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ease,  on  the  4th  day  of  May,  1848,  the  attornev 
of  tlic  United  States  olTered  to  read  in  evi- 
dence before  the  jury  a  memorial  dated  on  the 
ISth  of  S^tember,  1837,  to  the  Senate  of  the 
United  States,  from  the  Caddo  tribe  of  Indiana, 
t,  copy  of  which  la  hereunto  annexed. 

"The  counsel  of  defendants  objected  to  the 
reading  of  said  memorial,  which  objection  was 
sustained  by  the  court-,  whereupon  the  at- 
torney of  the  United  States  tenders  this  hia 
bill  of  exceptions,  praying  that  the  same  may 
be  aigned  and  made  part  of  the  record  in  this 

(Signed) 

"Theo.  H.  McCaleb,  U.  S.  Judge." 
"No.  4. 
"The  United  States  v.  Jehiel  Brook  et  al. 
1b  the  Circuit  Court  of  the  United  States  for 
the  Fifth  Circuit  and  DLatrict  of  Louisiana, 
Honorable   T.   H.   McCaleb,   Judge   of   the 
Diatrict     Court,     alone     prexiding;     April 
Term,    1848, 

""Be  it  remembered,  that  on  the  trial  of  this 
caae,  on  the  6th  day  of  May,  1848,  after  the 
arguments  of  counael  on  both  sides  had  been 
closed,  and  before  the  jury  had  retired  to  con- 
aider  on  their  verdict,  the  attorney  of  the 
United  Stat«8  prayed  the  court  to  charge  the 
jury  as  follows,  to  wit: 

'■First.  That  the  first  of  the  iupplementary 
articles  to  the  treaty  between  the  United 
States  and  the  Caddo  Indians,  made  at  the 
agency  house  of  the  Caddo  nation  on  the  1st  of 
July,  1835,  does  not  amount  in  law  to  a  grant 
of  four  teaguea'of  land  from  the  United  States 
to  Francois  Grappe  and  his  sons,  nor  does  it 
amount  in  law  to  a  reservation  then  made  of 
Raid  lands  to  the  aaid  Grappes,  hut  it  ia  simply 
a  reservation  of  whatever  right  the  said 
Grappea  may  have  acquired  to  asid  land  by  the 
donation  mentioned  in  the  preamble  to  the 
supplementary  articles  to  the  said  treaty. 

"Second.  That  the  recital  in  the  said  pream- 
ble and  BUpplemeDtary  articles,  of  a  donation 
4S9*J  to  the  Grappea  in  1801,  does  'not  re- 
lieve the  defendants  from  the  necesaity  of  pro- 
ducing the  primordial  title  or  donation  of  1801, 
nor  does  said  recital  prove  the  existence  of  said 
donation. 

'■Third.  That  by  the  laws  of  Spain,  which 
governed  the  locus  in  quo  in  1801,  the  Indians 
had  no  primitive  title  to  any  land  on  this  con- 
tinent; and  that  in  1801  the  Spanish  authority 
at  Natchitoches  had  no  legal  right  to  ratify 
and  confirm  the  donation  recited  in  the  afore- 
said preamble  and  supplementary  articles. 

"Fourth.  That,  by  the  laws  and  usages  of 
the  government  of  the  United  Statea,  the 
Caddo  Indians  did  not  hold  their  land  by  the 
usual  Indian  title,  but  that  they  had  been 
merely  permitted  to  live  upon  it. 

"Fifth.  That  the  legal  construction  of  the 
Oaddo  Treaty  of  the  1st  of  July.  1838,  is.  that 
those  Indiana  merely  relinquished  to  the  United 
States     their     permissive     posseBsion    of     the 

■'Sixth.  That,  as  all  the  other  defendants,  be- 
sides Brooks,  are  his  vendees,  and  hold  title 
under  him,  if  the  jury  think  from  the  evidence 
that  Brooks  has  no  title  to  the  land,  then  that 
the  other  defendants  stand  in  the  same  oato- 
gory,  and  are  alio  without  titi*. 


:he  United  Statcb.  ISSO 

"But  the  court  refused  so  to  charge  the  Jury, 
and  did  charge  them  aa  follows: 

"First.  That  the  treaty  between  the  United 
States  and  the  Caddo  Indians  on  the  Ist  of 
July,  183Q,  and  the  articles  supplementary 
thereto,  having  lieen  ratified  by  the  President 
and  Senate  of  the  United  States,  is  part  of  the 
supreme  law  of  the  land,  and  as  auch  must 
be  respected  and  enforced  by  the  courts  of  the 
United  SUtea. 

"Second.  That  the  first  supplementary  arti- 
cle to  the  said  treaty,  and  the  preamble  thereof, 
contained  a  recognition  of  title  in  Francoia 
Grappe  and  hia  three  sons  to  the  land  described 
in  said  preamble  and  article,  and  dispensed 
them,  and  those  who  hold  under  them,  from 
producing  any  other  title  to  said  lands. 

"Third.  That  the  United  Statea,  by  treating 
with  the  Caddo  Indiana  for  the  purchase  of 
their  lands,  recognized  in  aaid  Indians  a  right 
to  said  lands,  similar  to  the  rights  to  landa 
generally  recognized  in  Indian  tribes  with 
whom  the  United  Statea  have  made  treaties. 

"Fourth.  That  the  testimony  offered  on  be- 
half of  the  United  Statea,  to  prove  tne  lands 
reserved  by  the  treaty  in  question  to  the 
Grappes  had  been  fraudulently  included  with- 
in the  limits  of  the  territory  ceded  to  tha 
United  States  by  the  Caddo  Indians,  by  the 
defendant,  Jehiel  Broolis,  while  acting  as  eoro- 
misaioner  of  the  United  States  in  making  said 
treaty,  was  properly  'admitted  to  be  [*4C0 
read  to  the  jury,  and  they  should  consider  the 
same;  and  if  they  found  said  Brooks  guilty  of 
fraud,  they  shonld  find  a  verdict  for  plidntlffs 
against  said  Brooks. 

"Fifth.  That  the  other  defendants  stood  in 
a  different  light  before  the  court  from  Brooks, 
and  the  jury  should  inquire  (if  they  found 
fraud  in  Brooks)  whether  said  defendants  had 
notice  or  knowledge  of  such  fraud  when  they 
purchased  the  land  held  by  them;  and  if  the 
jury  believed,  from  the  evidence,  that  these 
other  defendants  (purchasers  from  Brooka)  had 
notice  or  knowledge  of  such  fraud,  they  should 
find  also  against  them.  But  if,  on  the  contrary, 
these  purchasers  had  no  auch  knowledge  or 
notice,  then  the  fraud  in  Brooks,  their  vendor, 
would  not  affect  their  title. 

"Whereupon  the  attorney  of  the  United 
States  for  the  District  of  Louisiana  excepted 
to  the  said  refusal  and  charge,  and  tender* 
this  as  his  bill  of  exceptions,  which  he  prays 
may  be  signed  and  made  part  of  the  record. 
(Signed)        "Theo.  H.  McCaleb,  U.  8.  Jndge." 

A  writ  of  error,  sued  out  on  behalf  of  the 
United  States,  brought  these  several  rulings  be- 
fore this  court. 

Such  is  the  history  of  this  transaction  be- 
fore and  since  it  was  brought  int4>  court  fay  the 
United  States. 

All  of  us  concur  in  opiiiion,  that  no  excep- 
tion was  taken  by  the  counsel  of  the  United 
States  to  the  rulings  of  the  District  Court  in 
this  cause,   which   can   be   sustained   here. 

We  think  that  the  treaty  gave  to  the  Grap- 
pes a  fee-aimple  title  to  all  the  right*  which 
the  Caddoes  had  in  these  lands,  as  fully  as  any 
patent  from  the  government  could  make  one. 
The  reservation  to  the  Grappes,  "their  heirs 
and  assigns  forever."  creates  as  absolute  a  fee 
aa  any  subsequent  act  upon  the  part  of  the 
HowmA  10. 
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United  SUtea  eould  make.     Nothing  further 
was  contempUted  by  the  tieaty  to  perfect  the 

Broolu  being  the  alienee  of  the  Grappes  for 
the  entire  reservation,  he  may  bold  It  against 
any  claim  of  the  United  States,  as  bis  alienors 
iroald  have  done. 

We  have  nothing  to  do,  in  our  consideration 
of  the  case,  with  the  conjectural  intimatit 
which  were  made  in  the  argument  of  it,  c 
ceming  the  influences  which  were  used  to 
care   the   reservation,   or   the   designs    of    the 
commissioner   in  having   it   done.     The   record 
shove  that  he  became  a  purchaser  for  a  valu- 
able eons  id  e  ration.     Whether  for  an  adeiiuate 
one  is  not  for  us  to  say.    His  right  to  the  land 
sgainat  the  claim  of  the  United  States,  as  that 
twa  been  asserted  in  this  case,  we  think  good, 
and  we  shall  direct  the  judgment  of  the  court 
below  to  be  kSirmed. 
4«1»]  "Order. 

This  cauM  emme  on  to  be  heard  on  the  tran- 
•cript  of  the  record  from  the  Circuit  Court  of 
the  United  States  fen-  the  District  of  Louisi- 
ana, and  w*a  argued  by  counsel;  on  con- 
•ideration  whereof,  it  is  now  here  ordered  and 
adjudged  ^  thia  court,  that  the  judgment  of 
the  said  Circnit  Conrt  in  this  cause  bo,  and 
tlw  same  is  faereby  afOrmed. 


MICECAEL  WELCH. 
Written  guaranty,   limited  aa  to  time,  cod- 
Btmctian   of — notice  of  sates,    when  to  be 
gina. 

nM  tellowtof  ■uarant7,  vli. ;  "1  hereby  gnarantr 
th*  Mnoent  olanr  Dureliases  at  bagging  and  rope 
which  Tbomaa  Barrett  maj  have  occasion  to  make 


1  purchases 


etwcen  this  and  the  Ist  of  Decembei 
uQdi  the  ItabllltT  at  the  gnan    '  -  - 
upon   a   reasonable  credit,   made   nuicnui    ui    mc 
lat  of  December,  altbaugh   the   time  ot   payment 
was  not  to  arrive  ontll  after  that  day. 

The  vendor  was  not  bound  to  give  Immediate 
notice  to  the  guarantor  of  the  amount  turnlsfaed. 
or  the  sam  of  moBey  (or  which  the  guarantor  was 
held  responsible.  It  was  an  (Be  lent  to  give  this 
notice  within  a  reasonable  time  after  the  traeaac- 
ttoBs  were  closed,  and  the  question  what  was  a 
....   ^i —   _ —   .    q;ne«tlon  of   tact   (or   the 
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_  _e  principal  deblor  be  InsolveDt  a 
when  the  payment  becomes  due.  even   1 

be  abown  to  have  accrued  to  the  guaran 
e  ol  b[i_  not  receiving  such  a  no 


notice,   onlea 


in^  tv  n 
m  to  who 


avnil  h 


laelf  of  th.< 


„ . .alth  ot  It  „  .... 

_  -O  whom  It  la  clvan,  socb  party  muat  give 

i,  wtthlD  a  reasonable  time,  to  the  guarantor, 

at  his  aceeDtanee  and  Inteotlan  to  act  an  It. 

Where  the  gnaraDtor  took    defense    upon    the 
onintf  tlut  he  had  before  notlee  given  ap  aecnri- 
nee   belonclng   to   the   receiver   or   the   guaranty 
e  made  him  whole,  the  time  of  his 
'■-— ■---  "0  the  Jury  as  an 
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I    of   contlnnlng 

. D  notice  to  the  goarso- 

lor  of  the  credit  slven  la  necssiarr.  See  notes  to 
•  Ii.  sd.  O.  8.  m,  a  L.  «d.  D.  8.  S61 ;  10  L.  ed. 
O.  a  lOM:  M  I.,  ed.  IF.  8.  480. 

bnlTea^  m  an  exeaas  for  failure  to  give  no- 
tm.  see  note  !•  SO  L.B.A.  SM. 
■S  Ik  «& 


essential  Ingredient  for  their  Judgment  upon  the 
question  whether  or  not  he  had  received  reaaon- 
able  notice  ut  bla  liability. 

The  admlsslan  ol  the  guarantor,  when  called  up- 
on tor  pavment,  did  not  conclualvelv  blud  him  as  a 
matter  of  law,  because  It  may  not  have  been  made 
with  a  full  knowledge  of  all  the  facta  In  the  case. 
It  was  therefore  properly  left  to  the  jury  to  decide 
whether  so  made  or  not. 

THIS  case  was  brought  up  by  writ  of  error 
from     the     Circuit    Court    of    the    United 
States,  for  the  District  of  Louisiana. 

The  Louisville  Manufacturing  Company  was 
incorporated  by  an  act  of  the  Legislature  of 
Kentucky,  and  was  domiciliated  and  transact- 
ing business  in  that  State. 

On  the  3d  of  May,  184S,  Michael  Welch  gave 
to  one  Thomas  Barrett  the  following  letter  of 

"I  hereby  guaranty  the  payment  of  any  pur- 
chases   of    baggii^!    'and    rope    which    [*4e9 
Thomas   Barrett  icay  have   occasion  to  make 
between  this  and  the  1st  of  December  next. 
"M.  Welch. 

"New  Orieans,  Sd  May,  1846." 

This  tetter  of  credit  was  deposited  by  Barrett 
with  the  house  of  Worsle^,  Forman  &  Kennedy, 
the  factors  of  the  Louisville  Manufacturing 
Company,  who  made  sundry  sales  of  bagging 
and  rope  to  Barrett  upon  the  following  credits. 

Up  to  the  22d  July,  134S,  and  on  that  day, 
the  sales  of  bagging  and  rope  by  plaintiffs  to 
Barrett  amounted  to  $891.32,  for  which,  on 
that  day,  Thomas  S.  Forman,  agent  of  plain- 
tiffs, drew  a  bill  on  Barrett,  to  the  order  of  the 
Louisville  Manufacturing  Company,  due  and 
demandable  on  the  20tb  of  DecemtMr,  1846, 
which  bill  was  accepted  by  Barrett. 

On  28th  August,  1845,  Barrett  drenr  on  him- 
self, and  accepted  a  bill  for  $605.07,  to  the 
order  of  the  plaintifls,  due  10th  January,  164(5. 

On  18th  September,  1846,  Barrett  drew  on 
himself,  and  accepted  a  bill  for  S631JM1,  to  the 
order  of  the  plaintiffs,  due  15th  January,  1840. 

On  the  1st  December,  18-15,  Barrett  drew  on 
himaelf,  and  accepted  a  bill  for  £433.08,  to  the 
order  of  plaintiffs,  due  on  the  2ath  January, 
1846. 

The  first-named  bill  for  $891.32  was  not  pro- 
tested, having  been  withheld  from  the  protest, 
at  the  instance  of  Barrett.  The  other  three 
bills  were  protested  at  maturity. 

The  circumstances  which  occurred,  prior  to 
the  institution  of  the  suit,  are  stated  in  the 
evidence  given  upon  the  trial,  which  was  made 
a  part  of  the  bill  of  exceptions. 

On  the  iBt  of  August,  1347,  the  Louisville 
.Manufacturing  Company  brought  an  action,  by 
tiling  a  petition  against  Michael  Welch,  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  which  came  on  for  trial  in 
May,  1348.  The  following  is  the  evidence  which 
was  given: 

"And  afterwards,  to  wit,  on  thp  lltb  day  of 
May,  1848,  the  testimony  of  W.  Chambers  was 
offered  in  evidence. 

"I  was  a  clerk  in  the  houses  of  Worsley  ft 
Forman,  Worsley,  Forman  &  Kennedy,  and 
Forman  ft  Kennedy,  from  the  winter  of  1842 
to  July.  1847.  In  the  spring  or  summer  of 
1846,  Thomas  Barrett  deposited  with  Worsley, 
Forman  &  Kennedy  a  letter  of  credit  from 
Michael   Welch,   guarantying  the   payment   of 
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bagging  uiA   rope,  which  Burett  might  pur-  plied  tli&t  it  wu  at  tlut  tine  his  intention  to 

chase,   to  a  certain  amount,  within  a  eertaJD  paj  it,  and  tliat  he  would  have  done  lo,  but 

named  period.     On  the  said    letter   of   credit,  that   he   subsequently   learned   that   he   would 

463*]   Woraley,   Fonnan  ft  Kennedy  did,   *aA  lose  a  much  larger  sum  bj  Mr.  Barrett;  that 

factors  of  the  Louisville  Manufacturing  Com-  be  would  be  unable  to  bear  so  heavy  a  Iosh. 

pany,  sell  t«  Barrett,  at  various  times,  aundr;  and  hod  come  to  the  determination  not  to  pa; 

invoicea  of  bagging  and  rope,  belonging  to  said  this  claim,  or  any  other  claim  growing  out  of 

Louisville  Manufacturing  Company,  for  which  his  liabilttj'  for  Barrett,  unless  compelled   by 

they  took  his  acceptances  for  account  of  said  law. 

company  aa  follows,  viz.:  one  dated  22d  July,        "The  papera  to  which  I  refer  as  having  been 

1346,    due    20-23   December,   for    V891.3S;    one  in  the  handa  of  Mr.  Welch,  and  which  be  said 

dated  28th  August,   184G,  due  10-13  January,  he  might  have   retained  to  indemnify   him,   I 

184S,  ^0S.07;  one  dated  18th  September,  1845,  did   not   understand   him  as   aayiag   had   been 

due  15-13  January,  1346,  $531.SO;  one  dated  1st  placed  in  his  handa  by  Mr.  Barrett  for  that 

December,     1846,    due    20-23    January,    1346,  purpose,  but  came  into  his  hands  without  any 

9433.06.  reference  whatever  to  this  liability;  but  that, 

''Subsequently  to  taking  the  acceptance  last  if  he  had  known  he  was  liable,  he  could  and 

named,  they  eold  him  bagging  and  rope  to  the  would   have  retained   them. 
amount  of  $78.86,  which  standa  to  his  debt  on        "Mr.  Welch  did  not,  as  well  as  I  remember, 

open  account.  make  to  me  any  promise  to  pay  the  hiils,  ex- 

"Mr.  Welch  was  not  notified  by  Worsley,  For-  cept  in  the  manner  previously  referred  to. 
man  Jt  Kennedy  that  the  letter  of  credit  had  'Worsley,  Forman  &.  Kennedy,  or  Worsley 
been  deposited  with  them  at  the  time  it  was  &,  Forman,  their  predecessors  in  buainess,  had 
deposited,  nor  until  after  the  maturity  of  the  previously  sold  to  Mr.  Barrett  bagging  and 
acceptance  first  named  above.  Shortly  after  rope  to  a  large  amount,  upon  a  letter  of  credit 
the  maturity  of  the  said  bill,  in  the  latter  part  of  Mr.  Welch  and  Mr.  Elgee,  acting  as  the 
of  December  or  early  part  of  January,  1  think  agent  of  Worsley,  Forman  &  Kennedy.  I 
between  the  Sth  and  10th  of  January,  I  saw  would  not  have  sold  goods  to  Mr.  Barrett  on 
Mr.  Welch  in  person;' informed  him  of  the  time  upon  his  individual  responsibilitv  alone. 
sales  of  bagging  and  rope  made  by  Worsley,  "On  the  day  of  the  maturity  of  the  bill  first 
Forman  &  Kenned;  to  Mr.  Barrett  on  bis  letter  maturing,  the  one  for  $891.32,  due  20-23  De- 
of  credit;  told  him  that  the  acceptance  of  Bar-  cember,  Mr.  Duff,  a  young  man  who  bad  charge 
rett  for  $891.32  was  unpaid;  that  lie  would  i>e  of  Mr.  Barrett's  business,  called  on  me  and 
looked  to  for  the  payment  of  it,  and  the  other  told  me  that  Mr.  Barrett  was  sick;  that  li* 
acceptances  should  they  not  be  paid.  He  re-  would  be  unable  to  pay  the  bill  on  that  day, 
quested  me  to  try  and  get  all  1  could  from  and  requested  that  Worsley,  Forman  &,  Ken- 
Barrett,  nedy  would  take  it  up,  representing  that   ha 

"On  the  7th  of  May,  1846,  I  addressed  him  a  would  be  in  funds  to  pay  it  in  a  few  days,  and, 
letter  urging  him  to  settle  the  claim.    Saw  him  aa  soon  as  he  was  able,  would  pay  it.    In  con- 
in  person;  don't  recollect  the  date  of  the  inter-  sequence  of  which,  the  bill   was.  taken  up  by 
view,  and  urged  him  to  settle  the  businesa.    He  Worsley,  Fonnan  &  Kennedy,  as  agent  of  the 
requested  that  he  might  not  be  pressed  for  pay-  Louisville   Manufacturing  Company. 
meut,   saying  that   it  was  a  very   bard  case;  "W.  Chambers. 
that  he  did  not  wish  to  place  any  obatacle  in        "New  Orleans,  February  23,  1348. 
the  way  of  collecting  the  money;  that  he  had        "To  be  admitted  as  evidence,  as  if  awom  to 
not  then  at  command  the  means  of  paying  it  and  given  in  open  court, 
conveniently;  that  he  would  have  more  ample                       "Wm.  Dunbar,  for  Welch. 
means  when   the   next  cotton  crop  came  into                       "Stockton   &  Steele,  for  Pl^tlff. 
market.                                                                                *?Tew  Orleans,  February  23,  1348. 

"On  the  26th  of  April,  1847,  I  had  an  inter-        -„.     .  ,,  _.      j   „   ,v     (..»:     r>.<aK. 

view  with  Mr.  Wel<£.     He  remarked  that  he  ^  ^  w   wt^\     /  ^^  1-  «? 

understood  the  letter  of  credit  to  restrict  the  "™y  "*  ^-  ^-  Whitehead  was  offer*!  in  W 
time  of  the  credit   wllicll  miglit   be  given  for        .,.  '  -  .  j  _,',v  ii.    >..«...-   ~  __.)  .....^ 

good,  pureliued  mder  it  to  the  moA  of  De-  ,     '  «."  jequunted  with  tlie  inggiig  Md  rep. 

^t.,,  Ih.l,  unde,  th.  lnp,...ion,  to  proteet  '"'*  " ''"  "JfJJ'iJ'Vl' 'l"  "  'S  iS 

bimeelf  »gaiMt  Ibe  li.bility,  be  retained  under  «  JjHeient   pemd.,  a   the  eommero.l   hou» 

U.  eontrol  certain  v.ln.bl.  paper,  of  Barrett'.,  ?'  ""■'•/■  '°™"  S,.?",;".?'  tS.K    .^ 

until  tbe  expiration  of  tbe  time  to  wblch  be  '    Kennedji    know    Ibat    tto.e    art.ck.    are 

.1.       1..  i."    I;  i.'i-i._    _i.  _j  J    _i.  _    .!.„  sometimes    sold   for   cash,   and    sometimes   on 

tbougbt  kre  I-abrlrty  extended   wb.n   upon  the  ^^      ,,_._      ^.^  ^  ,^, 

«,.nr.noe   of   Mr    Barrett   tli.t   lb,   debt   .a.  freqnentl,  mide  p.Vable  abo«l 

""'liSrro-Si  '."bafTn'-tbe  interview  J"  '•^'-'-^  liVrnT^Ki'ir'e'SZ 

wbicb  I  bad  with  bin.  in. be. p™  0,18^^^^ 

a..urcd  me  tb,t  ,t  wa.  not  b,.  mtenl  on  to  r  ,        '^  ,    „,„jrf  ,„  j,„„. 


favor,  that  he  miKht  not  be  pressed  for  its  im-  Bomeiimea     maae     on     siiurier     l  iiib,     mi  - 

mediate  payment,  representing  that  he  had  not  I*"^'?'    '""^y-    "'"^^y'    '^"^"HJ   JT^^,. 

then  the  means  at  command  to  pay  it,  but  that  t'^fn'?  <*"y''-  „,   „„  -„  f-^„-  Whitehead. 
he  would  be  able  to   pay  it   with  less  incon-  ^ew  Orleans,  May  10,  1848. 


D  when  the  next  cotton  crop  came  into  "The  above  evidence  is  taken  by  consent  of 

market;  that  he  had  iniluced  the  belief  that  he  parties,  and  it  is  agreed  that  it  may  be  read 

would  pay  it  as  soon  as  he  could  do  so.    He  re-  on  the  trial  of  the  case  of  The  Louiaville Mann- 

40g  Howard  10> 


18G0                                The  Louisvuxi;  Manufactobino  Co.  t.  Wilob.  4efi 

facturing  Company  t.  Welch,  *a  testimony,  hj  to  collect  the  debt,  that  lie  had  not  then  the 

cither  party.  meajiB  to  pay  tbe  debt,  but  after  anotber  cot' 

"Btockton  &  Steele,  for  PlaintiSs.  ton  crop  be  would  be  able  to  pay,  and  that  "he 

"Wm,  Dunbar,  for  Defendant.  did  not  wUh  to  throw  any  obstacles  in  the  way 

TNew  Orleans,  May  10,  IMS.  of  the  collection  of  the  debt,"  was  a  waiver  of 

"And   further  on   tha   same   day,   tht   Usti-  all  objectiona  to  the  ^yment  thereof,  was  an 

mony  of  D.  Griffon  was  offered  in  evidence.  acknowledgment  of   hi*  legal   liability,   and  a 

"I  certify  that  the  two  acoountB,  A  and  B,  promise  to  plaintiffs  to  pay  them  the  debt. 

are  taken  from  the  books  of  the  late  Thomas  ^.'8-  That  the   failure  to   protest  any  of  th« 

Barrett,  and  are  a  true  copy  of  the  same,  and  l"'""  ?f  exchanpi  was  not  a  giving  of  further 

that  they  contain  a  full  and  correct  statement  t'™«  to  ^^«  debtor,  Barrett,  and  the  liability  of 

of  the  accounts  of  Thomas  Barrett  and  Michael  t'he  defendant  was  in  no  way  affected  thereby. 

Welch,   Esq.     I  was   a  clerk  in  the   bouse   of  „  '"'■  That   the   giving   a  reasonable   credit  to 

Thomas  Barrett  during  the  period  of  the  above  Barrett  on  the  sales  was  no  violation  of  the 

two  accounts,  and  know  them  to  be  correct,  rights  of  Welch,  and  that  the  credits  in  this 

having  compared  them  with  the  books.    There  "^aBe  were  reasonable. 

were   not,   at   any   time,   any   funds   or  notes  *  8.  That   the   mistake   of  Welch  aa    [•4«7 

placed  in  the  hands   of  Mr.   Welch  to  secure  to  ^he  fact  of  the  debt  having  been  paid  does 

him  for  his  guaranty  of  the  3d  May,  1845;  if  not  release  his  obligation. 

thoro  had  been,  I  should  have  known  it.    I  have  Whereupon   tha   court   histmcted   the   jury 

known  that  Captain  Welch  traded  from  Alei-  ^   desired   by   the   plaintiffs  in   their   second, 

andria  to  New  Orleans  as  captain  of  a  steam-  third,  and  sixth  points  of  instruction,  but  re. 

boat,   and  waa  here  every  eight   or  ten  days,  '"aed    to    give    any  of  the  other  instructiona 

from  the  3d  of  May,  1846,  up  to  this  time.  asked  by  the  plamtiffs;  to  which  ruling  of  tha 

"D.  Griffon.  court,  the  plaintiffs  by  their  said  counsel  ez- 

"Ke«r  Orleans   23d  February    1848  cepted,  tendered  this  their  bill  of  exception,  and 

"We  agree  that  the  above  eViden^j  may  be  ^"^/dlng^y!  "  °''^'''  '*  '^^^^'              "  '''"" 

"T'ti,^^  ?"|^!^nf  "And  be  it  further  remembered,  that  at  th« 

Mr     Wei^h     Md  *'"°*  """'  ""'  •Isfendant,  by  William  Dunbar. 

4««-]   that  -the  account-  A  and  B  be  taken  ^"fXws'-'  "''*^  ""  '^'^  **  °*""^  ""'  ^""^ 

rf'^S^"^'^  *^"  production  of  the  book.  .^    ^^^   ^^^  .^^eeptanee  by   the  plaintiffs. 

^^  "Stoelrton  k  Steele,  for  Plaintiffs.  "J  ^^fl  •S*'?'*»'  «'. ""  .'"*"  "'  credit   notice 

,„""„"  r,  "',      n.,('    j.„t  «  should  have  been  given  m  a  reasonable  time  to 

1.  Dunbar,  for  Defendant.  ,,  „    j„f„„^.„t   ^Jt.    ,h.„     haA     .„„„.-^    *k. 


"New  Orleans,  February  2 


the   defendant   that   they     had    accepted    tbe 
guaranty,   and   that    they    meant    tu    furnish 


(Then  followed  a  transcript  of  long  accounts  Thomas  Barrett  with  bagging  and  rope  upon 

between  Welch  and  Barrett.)  tbe  faith  of  defendant's  guaranty. 

The   following  bill  of  exceptions  was  taken  "2., That  after  the  bs^ging  and  rope  had  been 

upon  the  trial:  furnished  by  them,  they  should  have  given  im. 

"Be  it  remembered,  that  on  the  trial  of  this  mediate  notice  to  the  defendant  of  tbe  amount 

cause,   and  before  the  jury  retired,  the  plain-  furnished,  and  the   sum   of   money   for   which 

tiffs  by  their  counsel.  Stockton  &   Steele,  re-  they  looked  to  the  defendant  for  payment. 

quested  the  court  to  eharge  the  jury  as  fol-  "3.  That  the  credit  to  Thomas  ^rrdt  should 

Mw*:  not  hsve  been  extended  beyond  the  term  men- 

"1.  That  the  statement  made  by  defendant  tioned  in  said  letter  of  credit,  viz.:  the  1st  of 

to  witness  Cbambers,  who  had  called  on  be-  December,   1B<0,   tbe   term   mentioned   In   said 

Iia.If  of  plaintiffs  to  demand  payment,  that  on  guaranty. 

tbe  aaaurance  of  Barrett  that  the  debt  had  been  "4.  That  if  the  defendant  had  been  released 
p«id.  he,  Welch,  had  given  up  papers  and  se-  or  discharged  by  the  failure  of  the  plaintiffs  or 
curity,  by  whidi  he  could  have  secured  him-  their  agents  to  give  the  proper  notices  to  the 
self  from  loss,  was  an  acknowledgment  that  defendant  as  before  charged,  tbe  obligation  ef 
be  bad  due  notice  of  the  fact  that  the  plain-  the  defendant  on  the  guaranty  could  be  re- 
tiffs  had  sold  the  goods  to  Barrett  on  the  faith  vived  or  the  laches  or  neglect  of  the  plaintiffs, 
of  tbe  letter  of  crodit.  or  their  agents,  waived  only  by  a  promise  of 

*^  Tliat  if  notice  of  the  purchase  of  goods  the  defendant  to  pay  with  a  full  knowledge  of 

from  plaintiffs  on  the  letter  of  credit  was  given  all   the   circumstances;   and  that   tbe   promise 

within  a  reasonable  time  by  Barrett  to  defend-  must  be  explicit,  and  made  out  by  the  most 

ant,   it   inured   to  tbe  benefit   of  plaintiffs   as  i^lear  and  unequivocal  evidence, 

effectually  as  if  the  notice  had  been  given  him  "6.  That  if  tbe  jury  believe  that  time   was 

directly  from  the  plaintiffs.  given   by   the   plaintiffs    or    their    agents    to 

"3.  That  the  immediate  and  strict  notice  re-  Thomas  Barrett,  at  tbe  nwturity  of  any  of  the 

quired  to  be  given  by  the  holder  of  a  protested  drafts  or  notes  sued  on,  without  the  consent  of 

bill  of  exchange  or  promissory  note  is  not  req-  the  defendant,  the  defendant  is  hereby  relieved 

uiaite  in  casea  of  guaranty.  from   the  payment  of  any  one  of  thorn   upon 

"4.  That  if  there  waa  no  other  notice,  that  which  said  time  was  given, 

given  by  plaintiff!  at  the  time  of  the  protest  of  "Whereupon    the    plaintiiTs    objected   to   the 

the  first  bill,  or  shortly  before  or  shortly  after  court  giving  such  instructions  so  asked  by  the 

the  date,  was  snfEcient.  defendant   through   his   said   counsel,   but   the 

"6.  That  the  statement  made  by  Welch,  the  court  overruled  said  objections  of  tbe  plaintiffs, 

defendant,   to    witness,    Cbambers,    while    the  and  gave  to  the  jury  all  the  said  instructions 

latter  was  aeting  for  plaintiffs  in  endeavoring  so  asked  as  aforesaid  by  the  defendant;   to 

IS  U  «d.  «»t 
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which  ruling  and  InBtnictioni  bj  the  eowt  the 

plaiiitifla  by  their  said  oounsel  excepted,  tend- 
ered thia  their  bill  of  exceptioni,  and  prayed 
the  same  might  be  signed,  which  is  done  ac- 
cordingly. The  court,  in  refuginfj  to  give  the 
fifth  instruction  asked  by  the  plaintiffs,  stated 
468*]  to  the  jury  that  it  was  'a  question  of 
fact  for  their  own  determination,  and  that  for 
that  reason  he  refused  to  give  that  instruction. 
"Theo.  H.  McCaleb,  U.  8.  Judge." 

The  jury  found  a  verdict  for  the  defendant, 
and  the  plaintiffs  sued  out  a  writ  of  error, 
under  which  the  case  was  brought  to  this  court. 

It  was  argued  by  Mr.  Butterworth  in  a 
printed  brief  for  the  plaintiffs  in  error,  no 
eounsel  appearing  for  the  defendant. 

The  point!  mada  by  the  counsel  for  the 
plaintiffs  in  error  were  the  following,  viz.i 

1.  That  the  court  erred  in  refusing  to  charge 
the  jury  as  follows: 

1.  "That  the  statement  made  by  defendant 
to  witnesB  Chambers,  who  had  called  on  behalf 
of  the  plaintiffs  to  demand  payment,  that  on 
the  assurance  of  Barrett,  that  the  debt  liad 
been  paid,  he,  Welch,  had  given  up  papers 
and  security,  by  which  he  could  have  secured 
himself  from  loss,  was  an  acknowledgment  that 
he  had  due  notice  of  the  fact  that  the  plain- 
tWs  had  sold  the  goods  to  Barrett  on  the  faith 
*f  the  letter  of  credit." 

2.  "That  if  there  was  no  other  notice,  that 
given  by  the  plaintiffs  at  the  time  of  the  pro- 
test of  the  first  bill,  or  shortly  before  or  after 
that  date,  was  eufGcient." 

3.  "That  the  statement  made  by  Welch,  the 
defendant,  to  the  witneas  Chambers,  while  the 
latter  was  acting  for  the  plaintiffs  In  endeavor- 
ing to  collect  the  debt,  that  he  had  not  then  the 
means  to  pay  the  debt,  but  after  another  crop 
<rf  cotton  he  would  be  able  to  pay,  and  he  did 
not  wish  to  throw  any  obstacles  in  the  way  of 
the  collection  of  the  debt,  was  a  waiver  of  all 
abjections  to  the  payment  thereof,  was  an  ac- 
knowledgment of  his  legal  liability,  and  a 
promine  to  plaintiffs  to  pay  them  the  debt." 

4.  "That  the  giving  a  reasonable  credit  to 
Barrett  on  the  sales  was  no  violation  of  the 
rights  of  Welch,  and  that  the  credits  given  in 
this  case  were  reasonable." 

5.  "That  the  mistake  of  Welch  as  to  the 
fact  of  the  debt  having  been  paid  does  not  re- 
lease hie  obligation." 

II.  The  court  erred  in  charging  the  jury  as 
follows : 

1.  "That  the  credit  of  Thomas  Barrett  should 
not  have  been  extended  beyond  the  term  men- 
tioned in  said  letter  of  credit,  viz.,  the  1st  of 
December,  1846." 

Upon  this  assignment  of  errors,  we  have  only 
a  few  words  of  remark  to  offer  to  the  court. 

The  conversation  of  Welch  with  Chambers, 
referred  to  in  the  first  item  of  instructions  to 
460*)  the  jury  asked  by  plaintiffs, 'shows con- 
clusively that  Welch  had  had  securities,  or 
means  of  indemnity,  in  his  hands  against  loss 
on  account  of  this  guaranty;  that  be  had  in- 
tended to  hold  on  to  them;  and  that  he  gave 
up  these  securities  to  Barrett  only  on  the  as- 
surance of  Barrett  that  the  debt  had  been  paid 
to  the  plaintiffs. 

It  seems,  then,  that  Welch  not  only  had  no- 
tice, but  he  had  reaped  the  fruits  which  the 
soo 


law  intends  shall  be  gathered  from  notice,  se- 
curity against  loss.  If  he  afterwardii  gave  np 
these  securities  to  Barrett,  on  his  assurance 
that  the  debt  had  been  paid,  it  was  his  own 
folly  and  misfortune;  but  the  very  reason 
which  Welch  assigned  to  Chambers  for  having 
given  up  the  securities  necessarily  establishes 
the  fact  of  due  notice. 

That  Welch  intended  to  hold  on  to  these  se- 
curities is  established  by  the  fact  that  he  gave 
them  up  on  the  assurance  of  Barrett  that  the 
debt  had  been  paid. 

The  court  should  have  given  the  jury  the  in- 
struction contained  in  the  fourth  item  of  in- 
structions asked  for  by  the  plaintiffs.  How- 
ever, we  do  not  deem  it  material,  as  what  is 
said  above  is,  in  our  opinion,  oonclusive  on  the 
matter    of    notice. 

The  same  reason  also  relievee  ns  from  any 
necessity  to  remark  upon  the  instructions  given 
the  jury  at  the  instance  of  defendant,  in  re- 
gard to  notice. 

The  conversation  of  Welch  with  Chambers, 
in  our  opinion,  clearly  establishes,  also,  that 
Welch  acknowledged  his  indebtedness,  anil 
promised  to  pay  the  defendant;  and.  therefore. 
the  flft^  item  of  instruction  to  the  jury,  asked 
by  the  plaintiffs,  should  have  been  given  by  the 
court.  Welch  said  that  he  had  not  then  money 
to  pay  the  debt;  that  after  another  crop  of  cot- 
ton be  would  b«  able  to  pay,  and  that  he  did 
not  wish  to  throw  any  obstacles  in  the  way  of 
the  collection  of  the  debt. 

This  was  certainly  equivalent  to  a  direct  ac- 
knowledgment of,  and  promise  to  pay,  the  debt. 

He  did  not  wish  to  throw  any  obstacles  in  the 
way  of  the  collection  of  the  debt.  Collection 
of  the  debt  from  whomt  From  a  third  person 
over  whom  he  could  have  no  control!  From 
Barrett,  who  was  assuredly  bound,  and  the 
collection  of  the  debt  from  whom,  Welch  could 
in  no  way  whatever  retard  or  obstructT  It 
would  be  unphilosophical  to  suppose  that 
Welch  did  not  speak  only  in  reference  to  his 
own  liability,  and  to  the  collection  of  the  debt 
from  himself.  It  was  tantamount  to  saying,  1 
know  I  am  liable  for  the  debt;  but  I  have  no 
present  means  with  which  to  pay;  after  an- 
other cotton  crop  I  shall  be  able  to  pay.  I 
have  no  intention  to  dispute  the  debt.  1  do  not 
dispute  the  debt. 

The  judge  of  the  court  of  first  instance  aa- 
signed  in  the  bill  of  exceptions,  as  a  reason  for 
refusing  to  give  this  instruction  'to  ['470 
the  jury,  that  it  was  matter  of  fact,  and  there- 
fore to  be  judged  of  by  the  jury  only. 

We  answer,  that  it  is  the  province  of  the 
court   to   determine   what    words   and   circum- 

waiver  of  a  right.  This  is  made  plain,  when  the 
supposed  promise  to  pay,  or  waiver,  has  been 
reduced  to  writing.  In  such  case,  it  is  clear 
that  the  court  must  instruct  the  jury  as  to  the 
point  of  its  being  in  law  a  promise  or  not,  or  a 
waiver  or  not.  The  court  in  such  case  instructs 
the  jury,  that  if  they  believe  the  instrument  of 
writing  to  have  been  executed  by  the  parly 
against  whom  it  is  adduced,  then  such  instru- 
ment amounts  in  law,  or  does  not  amount  in 
law  (as  the  case  may  require),  to  a  promise  to 

Now,  we  cannot  conceive  any  reason  wbteb 

could  give  this  power  to  the  eonrt  in  the  case 

Howard  I*. 
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ef  m  written  tnatnunent,  and  yet  refiue  it  in 
ea«e  the  obligation  b  evidenced  oalj  bj  parol; 
the  question  in  each  cue  is,  Do  tlie  words, 
whether  written  or  not,  under  the  cireumatan- 
ces,  amount,  in  law,  to  a  promise,  eta.1 

The  court  ahould  then,  in  our  opinion,  have 
instructed  the  jury,  that,  if  they  believed  that 
Welch  itated  to  Chambers  that  he  had  not  then 
the  means  to  pay  the  debt,  but  after  another 
cotton  crop  he  would  be  able  to  pay,  and  that 
he  did  not  wish  to  throw  any  obstacles  in  the 
Wky  of  the  collection  of  the  debt,  or  spoke  to 
him  in  words  to  that  effect,  then  such  words 
amounted  to  a  waiver  of  all  objections  to  the 

Eyment  of  the  debt,  to  an  acknowledgment  of 
I  legal  liability  therefor,  and  to  a  promise  to 
IheplaintiSs  to  pay  them. 

The  rule  attempted  to  be  applied  to  this  cose, 
by-  the  defendant,  a«  to  the  necessity  of  knowl- 
edge on  the  part  of  Weluh  of  all  the  circum- 
stances, etc.,  is  not  applicable  here,  because 
that  mie  applies  only  when  the  party  promis- 
ing has  done  so  without  the  knowledge  of  the 
fact  that  notice  had  not  been  given  according 
to  law  in  order  to  bind  Mm.  Biit  in  the  case 
at  bar,  the  statements  of  Welch  himself  to 
Chambere  show  that  he  had  had  due  notice;  for 
Welch  tells  Chambers,  that,  on  the  assurance 
of  Barrett  that  the  debt  had  been  paid,  he  had 
given  up  the  securities,  etc.,  which  establishes 
that  notice  had  been  given,  and  that  it  came 
to  his,  Welch's,  knowledge. 

We  think  it  fully  eataoliabed  that  this  item 
of  iiutruction  should  have  been  given  the  jury. 

The  seventh  item  of  instruction  asked  for  by 
the  plaintiffs  assumes  that  the  giving  a  reasoo- 
•hle  credit  to  Barrett  on  the  talea  was  no  viola- 
tion of  the  rights  of  Welch. 

The  sales  in  this  case  were  made  to  Barrett. 
between  the  3d  May  and  1st  December,  IS4S; 
the  four  obligations  of  Barrett  were  taken,  fall- 
ing due  on  the  20th  December,  1645;  lOtb  Jan- 
nuT,  1846;  16th  January,  184B;  and  EOth  Jan- 
nary,  1846. 

411*]  The  eonrt  refused  to  give  the  in- 
■tmction;  and  on  the  contrary,  at  the  instance 
at  the  defendant,  instructed  the  jury  that  the 
credit  given  Thomas  Barrett  should  not  have 
been  extended  beyond  the  term  mentioned  in 
the  letter  of  credit,  viz.,  the  1st  of  December, 
1845. 

The  ease  of  Samuell  t.  Howarth,  mentioned 
in  Fell  OB  Guaranties,  pages  166,  166,  167,  is 
directly  opposed  to  the  ruling  of  the  Circuit 
Court  in  this  case. 

The  time  within  which  sales  were  to  be  made 
under  the  guaranty  in  that  case  extended  from 
2d  April,  1814,  to  2(1  April,  1816.  Goods  were 
farnisbed  during  that  period  on  certain  credits, 
to  be  then  paid  for,  with  bills  at  three  months, 
which  bills  were  qccordingly  drawn  and  ac- 
cepted, etc.  These  bills  were  again  renewed 
from  time  to  time ;  and  the  fresh  bills  again  re- 
newed till  June,  1818. 

The  Lord  Chancellor  said,  as  no  stipulation 
was  made  as  to  the  terms  of  credit,  he  would 
suppose  them  to  be  in  the  usual  course  of  trade. 
In  that  ease,  in  consequence  of  the  frequent 
and  Buusual  extension  of  the  time  of  payment, 
by  repeated  renewals  of  the  bills,  the  guarantor 
was  held  to  have  been  discharged. 

There  is  no  necessity  for  a  guaranty,  wlien 
the  terms  of  s«le  are  cashj  the  very  nature  . 
It  Ii.  ed. 


of  the  undertaking  presupposes  a  credit;  in- 
deed, guaranty  can  exist  only  in  cases  in  which 
credit  is  given. 

Now,  the  guaranty  in  the  case  at  bar  ex- 
tended to  sales  made  at  any  time  between  its 
date,  3d  May,  184G,  and  the  let  of  December 
of  the  same  year. 

It  is  apparent,  then,  that  the  latter  part  of 
the  term,  according  to  the  ruling  of  the  Cir- 
cuit Court,  could  have  no  effect  at  all.  By  the 
terms  of  the  guaranty,  the  sales  made  on  the 
30th  of  November  are  as  fully  protected  as 
those  made  en  the  4th  day  of  May;  but  the 
ruling  of  the  court  would  confine  the  sales  of 
the  30th  of  November  to  the  short  credit  of 
twenty- four  hours. 

We  have  not  a  doubt  this  ruling  of  the 
Circuit  Court  is  erroneous. 

The  eighth  item  of  instruction  asked  for  by 
plaintiffs  assumes  that  the  mistake  of  Welch 
as  to  the  fact  of  the  debt  having  been  paid  does 
not  release  his  obligation. 

T)ie  court  refused  to  give  this  instruction. 
Weloh,  in  conversation  with  Chambers,  the 
agent  of  plaintiffs  for  collection  of  the  debt, 
stated  to  Chambers,  that  on  the  assurance  of 
Harrett  that  the  debt  had  been  paid,  he,  Welch, 
delivered  up  to  Barrett  securities,  etc.,  '^ 
means  of  which  he  could  have  secured  himself 
from  loss. 

■We  are  at  a  loss  to  conceive  how  [*473 
the  mistake  of  Welch  as  to  a  fact,  to  look  to 
which  was  his  duty,  can  in  any  degree  affect 
the  rights  of  the  plaintiffs,  who  had  neither 
any  interest,  nor  any  authority,  to  meddle  with 
the  matter  of  indemnity  against  loss  furnished 
by  Barrett  to  Welch. 

Mr.  Justice  Nelson  delivered  tile  opinion  of 

the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
held  by  the  district  judge  in  and  for  the  Dis- 
trict of  Louisiana. 

The  suit  was  brought  upon  the  following 
letter  of  credit  signed  by  the  defendant,  and 
dated  New  Orleans,  3  May,  1845:  "I  hereby 
guaranty  the  payment  of  any  purchases  of 
bagging  and  rope  which  Thomas  Barrett  may 
have  occasion  to  make  between  this  and  the  1st 
of  December  next." 

It  appeared  that  this  letter  of  credit,  soon 
after  it  was  given,  was  deposited  by  Barrett 
with  a  house  in  New  Orleans,  who,  as  tha 
factors  of  the  plaintiffs,  sold,  at  different 
periods,  within  the  time  prescribed,  several 
parcels  of  bagging  and  rope,  and  delivered  the 
same  to  Barrett  on  the  faith  of  it,  giving  the 
usual  credit  oa  the  sales  of  goods  of  this  de- 
scription, and  taking  hia  acceptances  for  the 
price,  payable  at  the  expiration  of  the  credit 
to  the  order  of  the  plaintiffs. 

There  were  four  different  parcels  sold  at 
different  times,  and  the  usual  credit  given,  on 
each  of  the  sales,  extended  beyond  the  1st  of 
December,  the  time  mentioned  in  the  guaranty. 

No  notice  was  given  to  the  defendant  by  the 
house  in  New  Orleans,  nor  by  the  plaintiffs,  of 
the  acceptance  of  bis  letter  of  credit,  or  of  the 
sulea  made  to  Barrett  on  the  faith  of  it. 

Shortly  after  the  maturity  of  the  Erst  ac- 
cepliince,  which  was  in  the  latter  part  of  De- 
cember, the  cleric  of  t)ie  New  Orleans  house 
called  on  the  defendant  and  gave  him  notice 
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tho  acMptanM  waa  unpaid,  and  that  he  would 
be  looked  to  for  payment,  and  also  for  the  pay- 
ment of  the  acceptances  then  running  to  ma- 
turity, if  unpaid  when  they  fell  due.  The 
defendant  desired  the  clerk  to  obtain  all  ha 
could  from  Barrett  towards  tite  payment. 
Subsequently,  and  after  all  the  acceptances  had 
become  due  and  were  dishonored,  the  clerk  had 
a  second  interview  with  him,  when  he  ez- 
presBcd  a  wish  that  he  might  not  be  pressed 
for  the  payment  immediately,  observing,  that 
he  did  not  wish  to  interpose  any  obstacle  to 
the  collection  of  the  demand;  that  he  had  not 
the  meana  of  paying  the  lunount  then  con- 
veniently, but  would  have  them  at  the  com- 
ing in  of  the  next  cotton  crop. 

At  a  still  later  interview,  the  defendant  es- 
pressed  the  opinion,  that  his  letter  restricted 
the  time  of  credit  to  Barrett  for  the  goods  to  be 
purchased  to  the  1st  of  December,  statinK 
473*1  that,  'under  this  impression,  he  had 
delivered  up  to  him  certain  securities  at  the 
expiration  of  the  period  of  the  credit  given, 
which  he  held  as  an  indemnity,  Barrett  assur- 
ing him  at  the  time  that  the  demand  had  been 
settled. 

The  evidence  being  closed,  the  following  in- 
structions were,  amon^  others,  prayed  for,  OTi 
the  part  of  the  plaintiff,  and  refused: 

1.  That  the  giving  a  reasonable  credit  to 
Barrett  on  the  sales  was  no  violation  of  the 
rights  of  the  defendant;  and  that  the  credits  in 
this  case  were  reasonable. 

2.  That  the  mistake  of  the  defendant  as  to 
the  fact  of  the  demand  having  been  paid  did 
not  release  his  obligation. 

And  the  court  gave,  among  othera,  the  fol- 
lowing instructions; 

1.  That  after  the  bagging  and  rope  had  been 
furnished  by  the  plaintiETs,  they  should  have 
given  immediate  notice  to  the  defendant  of  the 
amount  furnished,  and  the  aum  of  money  for 
which  they  looked  to  him  for  payment. 

2.  That  the  credit  to  Barrett  should  not  have 
extended  beyond  the  term  mentioned  in  the 
said  letter  of  credit,  to  wit,  the  lat  of  Decem- 
ber. 

The  jury  found  a  verdict  for  the  defendant. 

I.  We  are  of  opinion  that  the  court  below 
erred  in  the  construction  given  to  the  terms  of 
the  letter  of  credit.  It  guarantied  the  payment 
of  any  purchases  of  bagging  and  rope  that  Bar- 
rett might  have  occasion  to  make  between  Its 
date  and  the  1st  of  December.  The  limitation 
is  OS  to  the  time  within  which  the  purchases 
were  to  be  made;  not  as  to  the  time  of  the 
credit  to  be  given  to  the  purchaser.  As  credit 
was  contemplated,  indeed  was  the  special  ob- 
ject of  the  guaranty,  tliat  which  was  given  up- 
on the  sales  of  goods  of  this  description  in  the 
ordinary  course  of  trade  must  have  been  in- 
tended. And,  for  aught  that  appears  in  the 
case,  this  was  the  credit  given. 

The  time  for  which  credit  was  to  be  given 
upon  the  purchases  is  left  indefinite  in  the  in- 
strument, and  must  receive  a  reasonable  inter- 
pretation; one  within  the  contemplation  of  the 
parties;  and  that  obviously  is  as  we  have 
stated.    Bamuell  v.  Eowarth,  3  Mer.  272. 

There  might  be  some  doubt  upon  the  lan- 
guage used  by  the  court  below  on  this  point, 
whether,  in  charging  that  the  credit  to  Barrett 
should  not  have  been  extended  beyond  the  Ist 
soa 


of  December,  It  was  not  Intended  to  refer  to 
the  purchases  of  the  gooda,  and  not  to  th« 
period  of  credit  given. 

But  when  taken  in  connection  with  th* 
seventh  instruction  prayed  for  and  refused,  all 
ambiguity  is  removed. 

Besides,  do  question  appears  to  have  been 
raised,  that  the  'price  waa  claimed  for  [*474 
any  goods  sold  beyond  the  limit  of  the  guar- 
anty. 

IL  We  are  also  of  opinion,  that  tha  conrt 
erred  in  the  instruction,  that,  after  the  bagging 
and  rope  had  been  furnished  to  Barrett,  the 
plaintiffs  should  have  given  immediate  notica 
to  the  defendant  of  the  amount  furnished,  and 
of  the  sum  of  money  for  which  they  looked  to 
him  for  payment. 

The  rule  as  laid  down  by  thia  court  tn  Dong- 
laas  et  a1.  v.  Keynolds  et  al.  7  Peters,  128,  is. 
that,  in  a  letter  of  credit  of  this  description,  all 
that  is  required  is  that,  when  all  the  transac- 
tions between  the  parties  under  the  guaranty 
are  closed,  notice  of  the  amount  for  whji^ 
the  guivrantor  is  held  responsible  should,  witb- 
iu  c  ntaaonable  time  afterwards,  be  communi' 
cated  to  him. 


and  is  generally  a  question  of  fact  for  the  jury 
to  determine.  Lawrence  v.  UcCalmont  at  aL 
Z  Howard,  426. 

It  was  also  ruled  in  that  case,  that,  when  the 
debt  fell  due  against  the  principal  debtor,  a 
deuiand  of  payment  should  be  made,  and  in 
case  of  non-payment  by  him,  that  notice  of 
such  demand  should  be  given  in  a  reasonable 
time  to  the  guarantor,  and  that  otherwiae  he 
would  be  discharged  from  his  liability. 

When  the  case  came  before  the  court  a  ae«- 
ond  time,  and  which  is  reported  in  12  Peters, 
497,  the  principle  here  stated  was  somewhat 
qualified,  the  court  holding  that,  in  case  of  the 
insolvency  of  the  principal  debtors,  and  total 
inability  to  respond  to  the  surety  before  tha 
debt  fell  due,  the  demand  and  notice  might  be 
dispensed  with. 

The  court  refers  to  a  class  of  caaes  both  in 
England  and  in  this  country,  drawing  the  dis- 
tinction between  the  liability  assumed  by  a 
guarantor,  and  that  of  the  drawers  or  indorser 
of  commercial  papers;  the  former  being  held 
liable  on  his  guaranty  in  the  absence  of  any 
demand  and  notice,  unless  some  damage  or  loss 
had  been  sustained  by  reason  of  the  neglect; 
while,  in  order  to  charge  the  latter,  strict  de- 
mand, and  notice  must  be  shown  according  to 
the  law  merchant. 

The  authorities  are  very  full  on  this  head, 
and  are  founded  upon  sound  and  substantial 
reasons.  S  East,  242;  2  Tnunt.  206;  3  B.  ft 
Cr.  439,  447;  1  lb.  10;  fi  M.  &  S.  02;  5  M.  * 
Gr.  5E»;  9  S.  &  R.  IDS;  I  Story,  22,  3S,  36; 
Chitty  on  Bills,  324;  Ghitty,  Jun.  733;  3  Kent, 
Com.  123. 

When  this  case  was  before  the  court  the  sec- 
ond time,  one  of  the  groimda  upon  which  a 
new  trial  was  ordered  was  the  refusal  of  the 
court  below  to  instruct  the  jury,  that,  if  they 
found  the  principal  debtors,  at  f>i  previous  to 
the  time  the  payment  of  'the  debt  fei!  ['475 
due,  insolvent,  the  omission  to  demand  pay- 
ment and  give  notice  to  the  guarantor  did  not 
discharge  him  from  hie  liability.  The  rule, 
Howftrd  10. 
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therefor*,  «boT«  itated,  w«a  not  onlf  I&Id  down 
very  dutinctty,  but  applied  in  that  caae  in  the 
final  disposition  of  it  by  the  court. 

The  ejime  doctrine  is  very  fully  stated  and 
enforced  by  Ur.  Justice  Story  in  Wilder  v. 
Savage,  already  referred  to;  and  also  laid  down 
in  his  work  on  Promissory  Notes  (sec.  485), 
and  by  Chancellor  Kent  in  his  Conunentaries 
(Vol  in.  p.  123). 

The  same  course  of  reasoning  and  authority 
woold  wem  to  he  equally  applicable  to  the 
nottee  required  of  the  goods  fuiniahed  or  cred- 
its given  under  the  Kuaranty,  and  on  the  faith 
of  it  at  the  close  of  the  transactions,  and  of  the 
amount  tor  which  the  party  intended  to  look  to 
the  guarantor  for  payment,  so  as  to  advise  him 
ol  the  extent  of  his  liabilities.  We  perceive  no 
reason  why  the  rule  in  respect  to  notice  should 
be  more  strict  in  this  stage  of  the  dealings  of 
the  parties,  than  at  the  time  when  the  debt  be- 
eoniea  due;  or  that  the  guarantor  should  he 
discharged  for  the  delay  in  giving  this  notice, 
when  no  loss  or  damage  has  resulted  to  him 
thereby.  He  has  already  had  notice  of  the  ac- 
ceptance of  the  guaranty,  and  of  the  intention 
of  the  party  to  act  under  it.  The  rule  requiring 
this  notice  within  a  reasonable  time  after  the 
acceptance  is  absolute  and  imperative  in  this 
court,  according  to  all  the  cases;  it  is  deemed 
essential  to  an  inception  of  the  contract;  he  is, 
therefore,  advised  of  his  accruing  liabilities  up- 
on the  guaranty,  and  may  very  well  anticipate, 
or  be  charged  with  notice  of,  an  amount  of  in- 
debtednea  to  the  extent  of  the  credit  pledged. 
Still,  it  may  be  reasonable  that  he  should  be 
advised  of  the  actual  amount  of  liability,  when 
the  transactions  are  closed;  and,  if  any  loa? 
happens  in  consequence  of  the  omission  to  give 
the  notice  within  a  reasonable  time,  the  fault 
i«  attributable  to  the  Is^hes  of  the  creditor, 
and  must  fall  on  him. 

Upon  this  view,  the  doctrine  governing  the 
question  of  notice  at  the  close  of  the  dealings 
on  the  faith  of  the  guaranty,  and  alto  at  the 
subsequent  period  when  the  indebtedness  un< 
der  it  becomes  due,  is  consistent  and  reconcil- 
able, and  places  the  duty  of  the  creditor  on  the 
one  hand,  and  the  obligation  of  the  guarantor 
on  the  other,  in  both  instances,  upon  those  gen- 
eral principles  which  have  always  been  ap- 
plied to  contracts  of  this  description,  and  pre- 
'lerves  and  maintains  throughout  the  settled 
distinction  on  the  subject  of  notice  between  the 
tialiility  assumed  by  the  guarantor,  and  that 
of  the  drawer  or  indorser  of  commercial  paper. 

This  intermediate  notice  required  in  this 
court  does  not  appear  to  be  a  necessary  step  to 
47B*]  charge  the  guarantor  according  "to  the 
English  cases,  as  notice  of  acceptance  and  in- 
tention to  act  upon  the  guaranty  is  refinrded  as 
sufBcient,  until  the  debt  becomes  due  and  pay- 
able; then  reasonable  notice  of  the  default  of 
the  principal  to  pay  must  be  given,  as  other- 
wise, if  loss  or  dama^  should  happen  in  con- 
sequence of  the  omission,  it  would  operate  as  a 
discharge  to  that  extent. 

Returning,  then,  to  the  cane  in  hand,  we 
think  the  court  erred  in  ch:irging  the  jury  iii 
respect  to  this  intermediate  notice  of  the  goods 
furnished,  and  of  the  sum  for  which  the  plain- 
lilTs  intended  to  look  to  the  defendant  for  pay- 
ment, in  holding  that  it  should  be  given  im- 
mediately upon  the  closing  of  the  dealings  ua- 
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the  guaranty;  as  reasonable  notice,  in  the 

cases  in  which  it  Is  required,  is  all  the  diligence 
that  is  essential  in  order  to  comply  with  the 
rule.  According  to  the  instruction,  the  jury 
must  have  understood  that  notice  to  charge  the 
defendant  should  have  been  as  strict  as  m  the 
of  a  drawer  or  indorser  of  a  bill  of  ax.- 
change. 

The  eighth  instruction  refused,  to  wit,  that 
the  mistake  of  the  defendant  as  to  tbe  fact  of 
the  debt  having  been  ^aid  did  not  discharge 
him,  is  not  very  intelligible;  but,  as  a  proposi- 
tion standing  alone,  should  have  been  given  or 
explained.  The  refusal  implied  that  the  mis- 
take operated  to  discbarge  the  defendant, 
which  we  presume  was  not  intended.  The  in- 
it ruction  is  incautiously  drawn,  and  was, 
doubtless,  connected  with  some  other  matters 
that  have  not  been  brought  into  it.  It  was 
probably  connected  with  the  facts  embodied  in 
the  Srst  instruction,  in  which  the  court  was  re- 
juested  to  charge  that  the  admission  of  tbe  de- 
fendant to  the  clerk  that  he  had  given  up  cer- 
tain papers  to  Barrett  which  would  have  in- 
demnified him,  on  his  assurance  that  the  debt 

id  been  settled,  was  an  acknowledgment  of 
due  notice  that  the  plaintifts  had  sold  the  goods 
on  the  faith  of  the  letter  of  credit. 

This  instruction  was  properly  refused,  as  the 
inference  sought  to  be  drawn  from  the  state- 
ment was  not  a  matter  of  law.  At  most,  it 
could  only  be  a  question  for  the  jury,  accom- 
panied with  proper  directions  of  the  court  as 
to  the  law.  -  The  admissions  were  made  more 
than  a  year  after  the  debt  had  become  due, 
and  the  failure  of  Barrett  to  make  payment. 
The  time  when  the  defendant  possessed  this 
knowledge  was  material  in  order  to  make  out 
due  notice,  and  this  is  not  embraced  in  the 
proposition  upon  which  the  court  was  called 
upon  to  charge.  If  submitted  to  the  jury,  this 
must  necessnrily  have  entered  into  the  instruc- 
tions that  should  have  been  given  to  them. 

The  court  was  also  right  in  refusing  the 
Hfth  instruction,  as  it  respected  the  promise  of 
the  defendant  to  the  clerk  to  pay,  as  the  effect 
of  the  promise,  if  made,  depended  upon  the 
question  'whether  it  was  made  with  a  [•437 
full  knowledge  of  all  the  facts  going  to  dis- 
charge him  from  his  obligation. 

This  question  was,  therefore,  properly  sub- 
mitted to  the  jury. 

But,  upon  the  grounds  above  stated,  and 
principnlly  the  misconstruction  of  the  terms 
of  the  letter  of  credit,  which  was  fatal  to  the 
riijht  of  the  plaintiffs,  and  the  error  in  respect 
to  the  degree  of  diligence  to  be  used  in  giving 
notice  of  the  transactions  under  it,  the  judg- 
ment must  be  reversed,  and  the  case  remitted 
and  a  venire  de  novo  awarded  for  a  new  trial. 
Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  bj  counsel  on  consideration 
whereof,  It  is  now  here  ordered  and  adjudged 
by  this  court  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be  and  the  same  is 
hereby  reversed  with  costs  and  that  this  cause 
be,  .and  the  same  is  hereby  remanded  to  the 
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BENJAMIN  O.  WILDBB. 

Alt  rights  under  letten  patent  ma^  b«  asBlgned 
by  deed  recorded  before  their  issue — mi  as- 
aignnieDt  of  entire  rigbt  in  a  specified  terri- 
tivy  gives  assi^ee  right  to  sue  in  hia  own 
name — when  prwr  coostruction  and  use  will 
not  invalidate. 


ister  the  rlgbt  to  tbe  a 


the  rUl 


But   > 


t  l>  made,  uatfer  the  four- 
.ct  of  lB3e.  of  the  eicluslTC 
"d  part  of  the  countrj,  tbe 
iIb  own  Damp,  provided  [he 
onltrc  unK  imqualLSed  mo^ 
:  at   this   ts  a 


}  lae  In  bis  own  n 


wKb  It 


right  t 


the  sBslKnee 

Therefore,     __      _„ ._.     „__ . 

mlgbt  make  and  vend  the  article  within  certain 
speclQed  limits,  upon  dbtIhe  to  the  aselgnor  a  c?at 
per  poimd,  reaprrlng,  however,  to  the  assienor  the 
richt  to  establish  b  manufBctDrT  of  the  article.  □;>- 
OB  paying  to  the  assignee  a  cent  per  patind,  was 
orJy  a  license ;  and  a  lult  for  an  Infringement  Of 
thg  patent  rlgbt  must  be  conducted  In  tbe  oama  ot 
tbe  assignor. 

TiiK —  ^  peTBOD  had  made  and  naed  an  article 
tbe  one  which  WB>  afterwards  patented. 

I    naa   not   made   his   dlsCDrerj   public,    using   It 

aplr   for  bla  own   private   purpose,   and  without 


almllar 


)   disc 


r   Its 


and  It  had  then  beeo  Daally  forgatten  or  aban' 
doned,  aueb  prior  Invention  and  use  did  not  pre- 
elnd*  a  aubseqiuuit  Inventor  from  taking  ont  a  pat- 


HI8  was  k  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

The  defendant  in  error  (who  was  plaintifi^ 
in  the  court  below)  brought  an  action  against 
478"]  Gayler  and  Brown  (the  plaintiffs  in  •er- 
ror), for  an  alleged  infringement  of  a  patent 
right  for  the  use  of  plaster  of  Paria  in  the  con- 
■truction  of  flre-proof  chests. 

In  the  declaration,  it  was  averred  that  one 
Daniel  Fitzgerald  was  the  original  and  flrst  in- 
Tentor  of  a  new  and  useful  improvement  in 
fire-proof  ebests  or  safes,  and  that  letters  pat- 
ent were  granted  him  therefor,  bearing  date 
the  1st  day  of  June,  1643.    The  patent  was  in 


the  usual  form,  and  was  set  out  In  the  dec- 
laration, the  specification  annexed  to  which  wka 
as  follows: 

"To  all  whom  it  may  ooncem: 

"Be  it  known  that  I,  Daniel  Fitzgerald,  of 
the  city,  county,  and  State  of  New  York,  and 
a  citizen  of  the  United  States,  have  discovered 
and  made  an  improvement,  new  and  useful,  in 
the  CDUstruction  of  iron  chests,  or  safea,  in- 
tended to  resist  the  action  of  lire,  and  for  tbe 
safe-keeping  and  preserving  books  and  papera, 
and  other  valuables,  from  destruction  by  fira, 
which  I  call  a  Salamander  aafe  or  chest. 

"The  following  is  a  full  and  exact  descrip- 
tion of  the  safe  or  chest,  with  my  improvement 
combined  therewith: 

"I  make  two  iron  chests,  in  the  common  and 
ordinary  way  of  making  iron  chests,  which  is 
well  known  to  those  engaged  in  this  branch  of 
busincHB,  one  smaller  than  the  other,  which, 
when  the  safe  is  put  together,  forms  the  inner 
cbest,  or  inner  part  of  the  safe.  The  other 
chest  is  made  about  three  inches  larger  than 
the  inner  one,  and  so  as,  when  put  together,  it 
will  form  the  outer  part  or  crust  of  the  safe, 
and  leave  a  space  between  the  inner  and  outer 
chests  of  the  safe  of  about  three  inches;  which 
space  may  vary  a  little,  more  or  less,  when  the 
chests  are  put  together,  but  should  be  the  same 
all  round,  and  in  every  direction.  The  inner 
and  outer  doors,  where  two  doors  are  used, 
are  prepared  in  tbe  same  way,  leaving  a  space. 
aa  above,  between  tbe  inner  and  outer  crust  of 
each  door,  which  space  is  left  for  a  like  pur- 
pose with  that  left  between  the  inner  and  outer 
chest  of  the  safe.  Where  one  door  is  naed.  It 
should  be  made  In  the  same  manner,  leaving  • 
like  space  between  the  inner  and  outer  crust  iv 
face  of  the  door,  and  for  a  like  purpose,  and 
should  be  fitted  to  the  cbest  or  safe  with  great 
accuracy.  The  edges  and  openings  for  the 
doors  are  to  be  neatly  finished,  as  in  other 
chests.  I  then  take  plaster  of  Paria  or  gyp- 
sum, and,  having  boiled  it  or  baked  it  In  an 
oven,  and  calcined  it,  and  reduced  it  to  a  pow- 
der, I  mix  it  with  water  till  it  Is  about  the 
consistency  of  cream  or  thin  paste,  so  fiuid  aa 
that  it  may  readily  be  poured  into  the  space 
left  as  above  to  receive  it,  and  I  then  fill  all 
the  space  with  the  plaster  of  Paris,  putting  in 
some  sheets  of  mica  between  the  inner  and 
outer  chest,  to  aid,  if  necessary,  in  checking  tbe 
progress  of  the  heat. 

'"But  where  pains  are  taken  to  have  [*47l 


NOTB. — When  the  aaalgneo  of  a  patent  maj   suv 

* —    iQfrlngeaient.     When    patentee    '      "" — 

'  ■ —      =-  note  to  — 


V'^owl'Mi?" 


a  Wilson  v.  Bouasi 


Fateuta.  Aaslgnment  before  Issalug  and  re-lssa- 
iDg  patent.  Becording  assignment.  Wben  asslgn- 
--inafera  extended  term. 


Ad   a 


Blgnm. 


.-ecuted    before   the    luveutlon    Is    patented. 

It  Is  a  good  transfer  of  the  right  of  the  pateotee 
Immediately  upon  bla  obtalnluE  tbe  patent,  and  he 
would  be  estopped  from  setting  up  any  adverse 
title.     Herbert  t.  Adams,  4  Mbbb.  15. 

Patents  may  be  granted  and  Issued,  or  re-lsaued, 
to  the  assignee  oC  Ibe  Inventor  or  discoverer ;  but 
tbe  aasteament  muBt  be  first  entered  ot  record  In 
the  patent  office.  On  application  by  assignee  tor 
the  Issue  ot  a  patent,  Ibc  application  aball  be  made, 
and  tbe  speclQcatlon  sworn  to  by  tbe  Inventor  or 
discoverer:  and  on  appllcatloo  for  re-lssne,  tbe  ap- 
plication roust  be  made  and  corrected  EpecIflcatloD 
•Igned  by  the  luveutai  or  discoverer,  U  living;  nn- 
B04 


lesa  tbe  patent  was  issued  aod  aaalgnment  made 
before  July  8,  18T0.  Rev.  Stat.  TI.  S.  2d  «d.  M7, 
sec.  4885 ;  Act  of  8  July,  18T0 ;  16  SUt  at  I.  SOS ; 
Act  of  3  March.   18T1. 

An  Inventor  may  sell  bis  Invention  before  he  Ob- 
tains a  patent.  Aud  after  the  patent  bas  been  ob- 
tained, tTie  contract  will  secure  to  the  assignee  tbs 
.......  o[  his  right.     The  provlslo-   —  • ■-■-- 

the"l'nv 


rt  of  the  contract:  tbs 
ind  obligates  blmselt  to 
-  -    "~    fi  McLean,  131; 


see  Eleb  v.  Upplncolt.  MS  Jour.  E'r.  Inst,  3d  s.  13. 

An  Inventor  may  sell  future  Impro' '-     -     " 

-     ■*    as    well    aa    a    first    patc 


Nesmlth  *.  Calvert,  1  Wood.  &  M.  34. 

Under    sec.    6   of    Act    of    188T,    patnuts    caanoi 
Issue  jointly  to  tbe  Inventor  and  to  tbe  assignee  of 


for   tbem. 
patents   cannot 


partial  Interest,  but  may  iBBus  to  tbe  assignee  ol 
iiie  whole  Interest.    4  Op.  Att'y-Oen.  401. 

Ad  aaalgnment  of  a  patent  roust  be  In  writing; 
though  a  license  to  make  and  use  a  machine  ma* 
be  by  paioL    Baldwin  v.  SIblejr,  1  ailT.  150. 

Howard  10. 
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ftD  the  ipMS  left  for  the  ptirpow  properly  filled 
with  the  plaster  of  PArii,  as  above,  so  that  when 
■et  it  will  expand  and  adhere  finnly  to  the  bqt- 
roimding  parta,  and  completely  fill  the  whole 
■p*ce,  ud  all  the  cracks  and  joints,  the  mica 
Bisy  be  diBpensed  with,  and  every  other  eub- 
stanee,  and  the  plaster  may  be  used  alone.  It 
may  aleo  be  reduced  to  a  powder,  without  be- 
ing prepared  as  above,  and  used  in  that  state; 
bat  I  luire  not  found  it  as  good. 

"The  inner  case  or  eh«t  may  he  made  of 
wood  instead  of  iron,  aa  for  a  bookcase,  and  if 
the  space  left  between  that  and  the  outer  chest 
be  filled  in  the  manner,  and  with  the  materials 
above  named,  it  will  make  a  very  durable  safe, 
that  will  efi^ectually  resist  the  fire,  as  I  have 
found  by  experience;  but  the  safe  may  not 
be    so   etrong    or    durably    though    somewhat 

The  above  eompoeition  or  preparation  of  gyp- 
snm  may  be  mixed  with  several  other  arti- 
cles not  contraTy  to  its  nature,  with 


have  much  eifect.  The  gypsum  alone,  when 
properly  prepared,  and  properly  placed  in  the 
space  left  to  receive  it,  and  made  to  fill  it  cani- 
plefely,  is  quite  sudicient  to  reaiet,  (or  a  long 
■pace  of  time,  the  most  intense  heat.  The 
chemical  properties  of  this  article  are  such, 
that,  by  the  application  of  intense  heat,  it  im- 
parts a  vapor  or  gas,  or  some  other  properties, 
which  effectually  stay  the  progress  of  the  fire, 
and  arrest  the  influence  and  etTecta  of  the  heat; 
this  I  have  ascertained  by  various  experiments; 
and  I  beliere  I  am  the  first  man  that  die- 
oovered  the  ntility,  and  devised  the  method  of 
Implying  gypsum,  or  plaster  of  Paris,  to  in- 
erease  &ie  safefy  of  an  iron  chest.  I  am  not 
kware  that  this  article  was  ever  used  for  the 
purpooes  above  set  forth  until  I  used  it  in  the 
manner    above    described. 

"I  therefore  claim,  as  my  discovery  and  in- 
vBbtion  and  improvement,  the  application  and 
tue  of  plaster  of  Paris,  or  gypsum,  in  its  raw 
state,  or  prepared  as  above,  either  alone  or 
with  mica,  in  the  construction  of  all  iron  chests 
or  safes,  in  the  manner  above  described,  or  In 
any  other  manner  substantially  the  same. 

"Daniel    Fitzgerald. 

■Witnesses:   G.  H.   Patterson, 

Beverley  R.  Henson,  Jr." 


on  the  7th  day  of  April,  1830,  the  said  Daniel 
Fitzgerald  made  an  assignment,  which  was 
duly  recorded  in  the  Patent  Ofiice  of  the  United 
States,  on  the  1st  day  of  June  1839,  as  follows: 

•"Whereas  I,  Daniel  Fitzgerald,  of  ['480 
the  city,  county,  and  State  of  New  York,  have 
invented  certain  improvements  in  safes,  which 
invention  I  call  the  'Salamander  safe,'  for 
which  I  am  about  to  make  application  for  let- 
ters patent  of  the  United  States;  And  whereas 
"I'ilder,  of  New  York  aforesaid,  has  agreed 
to  purchase  from  me,  all  right,  and  title,  and 
interest,  which  I  have,  or  may  have,  in  and 
to  the  said  invention,  in  consequence  of  the 
grant  of  letters  patent  therefor,  and  has  paid 
to  me,  the  said  Fitzgerald,  the  sum  of  five 
thousand  dollars,  the  receipt  whereof  is  hereby 
acknowledged: 

"Now,  this  indenture  witnesseth,  that,  for 
and  in  consideration  of  the  said  sum  to  me 
paid,  I  have  assigned  and  transferred  to  E. 
Wilder  aforesaid,  the  full  and  exclusive  right 
to  all  the  improvements  made  by  me,  as  fully 
set  forth  and  described  in  the  specification 
which  I  have  prepared  and  expcuteil  prepara- 
tory to  obtaining  letters  patent  therefor.  And  I 
hereby  authorize  and  request  the  Commissioner 
of  Patents  to  issue  the  said  letters  patent  to 
the  said  E.  Wilder  and  his  legal  representatives. 

'In  testimony  whereof,  I  have  hereunto  set 
my  hand,  and  affixed  my  seal,  this  11th  day  of 
April,  I83S. 

"Daniel  Fitzgerald.       [seal.] 

"Witnesses:  Owen  Q.  Warren, 

"Charles  H.  Foster." 

The  declaration  then  proceeded  as  follows: 
"And  the  said  plaintiff  further  saith,  that 
the  said  Enos  Wilder,  in  his  lifetime,  after 
the  making  of  the  said  assignment  by  the 
said  Daniel  Fit/gcrald  to  the  said  Enos  Wilder, 
as  afore  mentioned,  and  before  the  committing 
of  the  several  grievances  hereinafter  men- 
tioned, to  wit,  on  the  first  day  of  Septem- 
ber, in  the  year  of  our  Lord  1843,  and  with- 
in the  Southern  District  of  New  York  afore- 
said, did  execute  a  certain  instrument  or  agree- 
ment to  the  said  plaintiff,  whereby  the  said 
Enos  Wilder,  in  consideration  of  the  agree- 
ment made  with  the  said  plaintiff,  and  of  one 
dollar  to  him,  the  said  Enos  Wilder,  in  hand 
paid  by  the  said  plaintiff,  bargained,  sold,  con- 
veyed, and  assigned  to  the  said  plaintiff  all  the 
right,  title,  and  intcrrst  of  him,  the  said  Enos 
Wilder,  in  and  unto  the  patent  granlcd  to  the 


cord   an   asslgnnit 


the 


lartles :    though,    ) 


iRy,    itter   tVr^  i 

qoent  purchater  from  patentee  In  good  taltb,  for 
valoabfe  conaldetatlon.  without  notice.  Perrv  v. 
CernlnK,   7   Blatehf.    lOB. 

Asatenment    by    patentee    at    Invention    "to    be 
»■-'-■  —id  enloveo"  to  the  (nil  e— '  -'  "■-  ' '— 


made,"  end  a 


,  does 


I  said 


letters  p 


af  the  patent  for  tlie  extended  term,  TbRTir 
WaleL  S  riih.  Pat.  Caa.  448  :  9  BEalchf.  170  ;  ~ 
ties  V.  Bddy.  10  Blatehf.  —     -  —  '    -  -    -• 

An  aaalenmeot,  befoFC 
"all  the  runt,  title  and  lui=re»i  wuBLBopver.  w 
I  DOW  have,  or  b7  letters  patent  would  be  cutl 
to  have.  In  an  Inventlos  as  described  Id  the  si 
fleatlon  ■■  eMcnted  for  obtaining  said  Ictlnts,  l 
bdd  and  enjored  to  the  full  eiteut  and  m»nne 
«Ueh  the  same  would  bsvi-  becn.or  could  lii-. 
w  WlVSd  tgr  BMk  had  lUa  aaslenment   not 


of   < 


iring  the  time  of  Its 
or  tor  any  purpose. 


a  pulent  nnil  r _ .. 

name  cUnrncler  and  piirjiose  ot  that  described  In 
the  assignment,  and  the  iJBtenti'C  Co  whom  (be  re- 
issue Is  made,  holds  [he  same  Id  trust  for  the 
nsKlgnee  so  tar  as  the  tetters  patent  embraced  any 
Inventions  made  b.v  the  patentee  before  ibe  nsslgn- 
ment  and  incorporated  Id  the  InienllOD  denvrlbed 
in    the    as-<lsnment.     Emmons    v.    ijluddio,    U    I'ai. 


480                                         Surmaa  Couki  of  tbk  United  Statks.  18M 

aald  Daniel  Fitigerald,  for  an  Improrement  in  to   Benjamin  G.   Wilder,   wlio   now   owns   th« 

fire-proof  safes  and  diestB,  by  the  use  of  pre-  same;   and  this  license  is  to  be  for  the  City, 

parei   gjpsum,   dated   June    1,    1843;    and   of  County,  and  State  of  New  York;  and  said  Her- 

whicli  patent  be,  tbe  said  EnoB  Wilder,  was  the  ring  is  to  have  and  enjoy  the  full  and  exclusive 

sole  owner  and  assignee,  a^.will  appear  by  tbe  right  to  make  and  vend  said  safes  in  tbe  city, 

records  of  the  patent  office;   and  which  patent  county,  and  8tat«  of  New  York,  and  nowhere 

he,  the  said  B&os  Wilder,  had  ^ood  right  to  sell  else;  the  said  Herring  is  to  have  the  same  for 

and  convey  to  the  said  plaintiff,  to  be  by  him,  tbe  residue  of  the  unexpired  term  of  said  pat- 

tbe  said   plaintiff,  held  as  hii   own   property,  ent,  with  all  the  improvanents  which  may  b« 

481*]  fre«  from  aJl  'claims  from  the  said  Enos  made  ia  the  manufacture  of  aaid  safes  which 

Wilder,    or   anyone   claiming   under    him,   the  said  B.  0.  Wilder  may  have  a  right  to  use  dur- 

said  Edos  Wilder,  aa  by  the  said  instrument  or  ing  said  term;   and  said  Herring  agrees  that 

agreement,   sealed   with   the   seal   of   the   said  said    Wilder   may   use   all    the    improvements 

Enoa  Wilder,  ready  in  court  to  be  produced,  which  he  may  make,  or  have  a  right  to  use, 

will,  reference  thereunto  being  had,  fully  and  during   said   term.     In   consideration   whereof, 

«t  large  appear."  said    Herring   agrees   with   said    Benjamin    G. 

This  iast'inentioned  instrument  was  averred  Wilder  to  pay  to  him,  for  the  use  of  the  right 

to  have  been  recorded  in  the  Patent  OfBce  of  aforesaid,  one  cent  a  pound  for  each  and  every 


the  United  States  on  the  10th  day  of  October,    pound  said  safes  may  weigh  when  finished  and 
1343.  sold;  which  sum  is  to  he  paid  monthly  so  long 

I  then  averred,  that,  by  virtue  of  the    as  said  patent  remains  in  full  force,  and  until 


last-mentioned    instrument,    plaintiff    became,  tbe  some  lia*  been  set  aside  by  the  highest 

and  ever  since  hath  been,  sole  owner  of  said  court  of  the  United  States  to  which  the  same 

improvement,    etc.,    yet,    the    defendants    well  may  be   carried;   but   said   Herring   agrees   to 

knowing,  etc.  pay  the  one  cent  a  pound  for  the  space  of  two 

The   defendants    pleaded    the   general    isBuc,  years,  at  all  events,  and  whether  said  patent 

and  gave  notice  that  they  would  offer  evidence  shall  be  declared  good  or   not.     If  sustained, 

that   Daniel   Fitzgerald  was  not  the   first  and  then  said  Herring  is  to  pay  as  aforesaid  for  the 

-original  inventor  of  the  improvement  patented,  full  term  as  aforesaid.     All  the  safes  so  made 

The  bill  of  exceptions  was  as  follows :  and  sold  by  said  Herring  are  to  have  said  Wild- 
Benjamin  O.  Wilder  V.  Charles  J.  Gaylar  and  er's  patent  marked  tnereon,  the  same  as  hereto- 
Leonard  Brown  ^°^'  *°  *   plate,  or  cast   in   letters,   'Wilder'a 

,      _  .  J   .           4.1.     _i   -J.'ir    1     _   ■_.  i_   .1  accurate  account  of  all  the  safes  by  nim  made, 

•fi>r.u,d  ■..™,  the  pliDDtil    to  ma.jUlo  tl  i  j  ^  ^         j          j          ,j  J„tr«l  ud 

•ame,  after  having  read  aaid  patent  m  evi-    „., .      .,,,  ,.„  „„:„.f  „,    ,  ,.     l         ,j       j 

denei  a.  aet  lorth  in  the  d^^larltion,  read  th.  I?*"'''  "th  th«  weight  of  eaeh  .hen  «,ld,  and 

Mlowing  coOTejaaee  and  agreement,  ihieh  wa.  S!- "T"  °' .""l  ff'"°°",  f  "'T   ""t''^ 

j„\       ^^^^     o   J   .    ~..     .*   ™i.'  V   «...    .1  their  places  ol  abode,  and  to  render  said  an- 

duly  recorded,  and  a  cop;  o(  »hieh  was,  at  ,„^,^„„n,     „  „  „„„  „,„j  „„  ,„  „       j 

the  data  of  .aid  patent,  mdoraed  on  the  same,  „  ^^  aceordingl,.     Said  Herring  is  to  ma™ 

^^V,                    ,        ..  J     a,                              .  facture  all  the  safes  he  mav  sell,  or  offer  to 

[Here    w«    inserted    the    ^jonveyance    from  ^^,i    „„j„  ^^^  according  to  said  patent"  with 

Fit^^erald  to  Enos  Wilder  o    the  11th  of  April  ^„^^  i„provemenU  as  hi  may  havfa  riibt  to 

'^f'/'.T"^'"*"'yK"l,'V"f',''^^"'t'"!\"*>."-  "«"•  "^d  te  '""^^^  "o  »bovc  with  the  word.. 

And  thereupon  the  defendants   insisted  that  j^  ,            j     j^i^  ,^tters.  ■Wilder's  patent  safe' 

«j.d  instrument  did  not  convey  the  l(«al  title  gaid   Wilder  reserves  to   himself   the   right   to 

of  said  patent  to   the  said   Enos  Wilder,   and  manufacture,   in  this  City  and   SUte  of   New 

that,  upon  such  conveyance,  he  could  not  have  york,  or  elsewhere,   safes   to   sell  out  of   this 

brought  a  suit  on   the  same;   but  said   court  gt^te  and  City;  but  it  sold  within  this  State  or 

decided  that  said  instnment  operated  to  con-  ^ity,  then  said  Wilder  is  to  pay  said  Herring 

vey  the  interest  in  said   patent  to  ««>d   Enos  ^J'^^^t  a   pound   on  eacl,   sSfe' so   mad"  an! 

Wilder,  so  that,  during  his  life,  he  could  have  add  within  this  City  or  State.     Said  Wilder  is 

maintained  an  action  at  law  on  the  same;   to  „Qt  himself  to  set  up  or  establish,  nor  author- 

which  op  nion  of  said  court  the  counsel  for  the  j^  ^             .jg^  t„   ^^t   „     ^„j  establish,   any 

defendanto  then  and  there  excepted.  manufactory  or  works  for  making  SalamUdw 

1st  Exception.  safes,  or  safes  similar  to  said  Salamander  safes. 

And  the  plaintiff  then   read  the  conveyance  at   any   place   within   fifty   miles   of   this   city, 

from  said  Enos  Wilder  to  him,  as  stated  in  his  Said  'Herring  ia  to  make  all  safes  like  (•48» 

aaid   declaration,   which   he   insisted  made   out  Wilder's,  and  not  vary  in  any  substantial  part 

«  right  in  him  to  sustain  his  aforesaid  action;  therefrom,  with  aueh  improvements  as  may  be 

but  the  defendants,  to  show  that,  alter  the  date  added. 

of  the  conveyance  to  the  plaintifif,  and  before  "In  prpsence  of 

he  cummenced  this  action,  be  made,  executed,  "S.  P.  Staples, 

and  delivered   to   Silas   C.   Herring,   Esq.,   tb«  "Witness  to  both  signaturea. 

following  agreement  and  conveyance,   namely:  "New  York,  January,  8th,   1844. 

"Benjamin  G.   Wilder   agrees   with   Silas   C.  "If  said  patent  should  not  be  decided  to  be 

Herring  to  grant  to  him  the  sole  and   eiclu-  good  till  the  end  of  three  years,  then  for  the 

sive  riglit  to  make  the  safe,   called  the  Ssla-  time  over  the  two  years,  till  decided  good,  said 

48a"]   mander   "safe,  according  to   the   terms  Herring   pays   nothing.      It   is    further   under- 

And  upon  the  plan  pointed  out  and  described  stood  and  agreed,  that  all  safes  made  by  said 

in  .the  patent  and  specification  of  Daniel  Fitx-  Herring,   or   in   the   making   of   which,   or  th* 

gerald,   which   puteiit   is   dated   June    I,   1843,  selling  thereof,  he  shall  in  any  way  be' direetly 

and  was  assigned  to  Enos  Wilder,  and  by  him  or  indirectly  concerned,  consisting  of  a  doubU 

^"^  Howkrd  18. 
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cue  or  box  with  the  Iiitarmediat«  apace  Ailed  eomtTueting  the  Bftfe  In  the  jtar  1831  or  1832. 

with  pla«ter  or  »ay  non-oonducting  eubetance,  But  one  sa&  was  made  bj  Conner,  and  since  it 

thall  M  coDsidered  within  ttua  agTeement,  and  passed  out  of  bis  hiuids  he  has  used  others  of  » 

be  paid  kooardinglj.  dilTerent  construction, 

*B.  O.  Wilder,  The  defendants  also  claimed  that,  if  said  Dan- 

"Silaa   C.    Herring."  iel  Fitzgerald  was  the  first  and  original  invent- 

"(Beeeived  and  recorded  30th  January,  1844.)"  or  of  said  improvement,  as  be  claimed'  yet  Uiat 

£d  Bxception.  ^^   ^^  mode  said  iron  safes,  and   sold  them 

And  thereupon  the  defendant.  Insisted  that  ^''^iL^^J'*'  circttmetanoes  as  that  he  had  there- 

the  plaintiff  liTparted  with  all  his  interest  in  by  abandoned  the  same,  and  suffered  the  same 

uid  patent  by  rirtue  of  said  agreement,  so  that  *?,8".  "fj"  P"""  '"^ ."«  '«  ■«'=1'  "-anner  as  to  low 

be  co?Sd  not  sustain  his  aforE^otion.     But  *"  "^lit  to  said  invention  and  miprovement,  it 

said  court  decided  that  the  plaintiff  had  not,    ""{  ",  ^l  t?'*i.        <     .      .  j  *i.    . 

in  and  by  said  agreement,  so*^far  parted  with  ^.^V^t,  '^'J^  *5'frF^  '"."V"':'^  *'^'J'^- 

his  iaterist  in  saM^nt  as  to  deprive  him  of  *»»**•  'J  '""^y  ^?^.  *•?»*  Daniel  Fitzgerald,  the 

the   right  to  susl^irhis  aforesai/  action;    to  f^^''^^,'  ^^  *''*  «"*  ■?■*  ""S'f"'  'Vr°*°/  *? 

SL^irSZ"*  "'t'  ""'  ""^  '•'*"''"'*'  •"'  -■"  ""»'  tTeC'^pl-^-f  pi"  co^bi^^^ 

then  and  there  weept.  ^j^^  ^jy^  ^^  .^^  ^^^  construction  of  an  iron 

3d  Exeeption.  gate,  is  new  and  useful,  as  in  the  specification 

And  the  defendants  then  and  there  objected,  of  said  patent  is  set  forth  and  claimed,  Uien 

that  the  invention  and  improvement,  set  forth  they  would  find  that  the  patent  was  valid,  and 

snd  claimed  in  said  patent  as  the  invention  of  protected   the   invention   and   improvement   as 

the  [tatentee,  was  not  the  subject  of  a  pat«nt;  claimed,   unless   thfe   plaintiff,   or   those   under 

that  it  was  the  mere  application  of  an  old,  well-  whom  he  claimed,  had  abandoned  said  improve- 

known  material  to  a  new  purpose,  which  they  ment  to  the  public,  and  suffered  the  same  to  go 

insisted  could  not  be  the  subject  of  a  patent,  into  public  use  before  the  application  for  said 

But   said   court  overruled  said  objection,  and  patent,   of   which    facts   the    Jurors    were   the 

instructed   the   jury   as   herein   set   forth;    to  judges. 

which,  as  well  as  to  the  said  instructions  to  said  *And   said   court   further   instructed   [*4B5 

jury,   the   defendants   excepted.  said  jury,  that  if  they  found  that  the  use  made 

And  the  plaintiff,  to  maintain  his  aforesaid  by  James  Conner  of  plaster  of  Paris  was  con- 

Isaue,   called   aundiy   wituesaes   to   prove,   and  fined  to  a  single  iron  cheat,  made  for  his  own 

elaimed  that  he  had  prored,  that  lie  made  the  private   use   after   said   Fitzgerald's   discovery 

discoveiy  which  was  the  foundation  of  hi^  in-  and  experiments,  then  it  was  not  in  the  way  of 

Tention  and  improvement  as  early  as  sometime  Fitzgerald's  patent,  and  the  same  was  valid; 

in  the  year  1830;  that  he  made  experiments  in  but  if  the  jury  found  that  said  James  Conner 

varions  ways,  to  test  the  utility  of  his  discov-  made  his  said  safe,  as  claimed,  and  tested  it  by 

ery  and  improvement,  at  different  times,  in  the  experiments  before   Fitzgerald's   invention   and 

different  years  from  1S30  to  1836,  when  he  ap-  improvement,   and   before  he  tested   the   same, 

484"]  plied  for  his  •patent;  and  that  he  pur-  then  Hsid  Fitzgerald  was  npt  the  first  inventor, 

sued  with  due  diligence  that  application  until  as  claimed,  and  was  not  entitled  to  said  patent. 

ho  obtained  his  aforesaid  patent;  and  that  the  The   court   further   cliarRed,   that,   indoppnd- 

delay  which  had  arisen  in  obtaining  said  pat-  ently  of  these  considerations,  there  was  another 

ent  was  not  caused  by  the  fault  or  negligence  view  of  the  case,  as   it  respected   the  Conner 

of  the  patentee,  or  bis  assignee,  Enos  Wilder,  safe;  that  it  was  a  question  whether  the  use  of 

nor  anyone  else,  but  arose  from  the  burning  of  it  by  him  had  been  such  as  would  prevent  an- 

the  patent  office,  and  other  causes  not  under  the  other  inventor  from  taking  out  a  patent;  that 

control   of  the  applicants  for  the  patent;   and  if  Conner  had  not  made  his  discovery  public, 

that  the  defendant  had  infringed  said  patent,  but  had  used  it  simply  for  his  own  private  pur- 

as  set  forth  in  said  declaration.  pose,  nnd  it  had  been  finally  forgotten  or  aban- 

And   the   detendanta   introduced   evidence  to  doned,  such  a,  discovery  and  use  would  be  no 

prove,  and  claimed  that  they  bud  proved,  that  obstiiile  to  the  taking  out  of  a  patent  by  Pitz- 

said  Daniel   Fitzgerald  was   not  the   first  and  Rcrald,  or  tbose  claiming  under  him.  if  he  be 

original   inventor  of  what  he  claimed   in  said  an  original,  though  not  the  first,  inventor  or 

patent  as  his  improvement.     Among  other  wit-  discoverer  of  the   improvement. 

neases,   James   Conner   testified,   that,   between  4j.j,  Excention 

1829  and  1S3Z,  he  was  engaged  in  busineas  na  a  _                            V        ■ 

stereotype  founder,  and,  knowing  that  piaster  And  said  court,  in  summing  up  said  case  to 

of  Paris  was  a  non-conductor  of  heat,  he  con-  said  jury,  further  inxtructcd  thorn,  that  if  they 

strucled  a  safe  wiUi  a  double  chest,  and  filled  found  that  Daniel  Fit7.gcra1d  waa  the  first  and 

the  apace  between  the  inner  and  outer  one  with  original  invcnlor  of  said   improvement,  as  set 

plaster   of   Paris— the   some,   substantially,   as  forth  in  a'aid  patent,  and  bad  not  aliandoned  or 

testified   to  and   claimed  by  Fitzgerald,  except  dedicated  the  anmo  to  the  public,  but  bail,  with 

there  was  no  plaster  used  on  the  top  of  the  safe,  reasonable  diligence,  pursued  his  invention  till 

It  was  made  for  bis  own  private  use  in  his  es-  he  had  perfected  the  same,  and  used  due  dili< 

tabliahment,  and   was  used  by  him  as  a  safe  S^nce  in  applying  for,  and  in  pursuing  his  ap- 

from  the  time  it  was  made  till   1838,  when  it  plication  for  a  patent,  until  he  had  obtained  the 

paMed  into  other  hands.     It  was  kept  in  his  same,   and   if   they    found  the   defendants   had 

oaanting-roon  while  he  used  it,  and  known  to  made  and  sold  safes,  as  charged  in  the  plain- 

the  persons  working  in  the  founory.  tilts  declaration,  then  tbey  would  find  their  ver- 

niia  testimony  waa  confirmed  by  his  brother,  diet  for  the  plaintiff  tor  such  actual  damages 

John  Conner,  exeapt  that  he  flies  the  time  of  as  they  judged  just  and  reasonable;  but  if  they 
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found  otherwJBe,  tlien  thtj  woutd  find  for  the 
defendants.  To  each  and  «U  of  these  inatruc- 
tiona  given  to  the  jury,  the  eomuel  for  the  de- 
fendants excepted. 

And  forSiBinucli  as  the  facts  aforesaid,  and  the 
decisions  of  the  court  thereon,  do  not  appear  of 
record,  the  defendants  pray  that  this  their  bill 
of  exceptions  may  be  allowed. 

Filed  23d  February,  184B. 

S.  Nelaon.     [seal.] 

The  cause  was  argued  by  Mr.  Cnylei  for  the 
plaintiffa  in  error,  and  by  Messrs.  Staples  and 
Webster  for  the  defendant  in  error. 
486*]     *Mr.   Cnyler,    for   plaintiffs   in   error: 


..  The   second    i 


isigned  is,  that  the 
learned  judge  erred  in  ruling  that  the  convey- 
ance of  April  11th,  183B,  by  Fitzgerald  to  Enos 
Wilder,  of  the  invention  for  which  he  was 
about  to  seek  a  patent,  operated  to  convey  said 
patent  to  Enos  Wilder,  so  that  in  his  lifetime 
he  could  have  maintained  thereon  an  action  in 
his  own  name. 

This  conveyance  is  dated  April  11th,  1839, 
The  patent  did  not  issue  until  1943,  and  then  it 
issued  to  Fitzgerald,  the  inventor,  and  not  to 
EnoH  Wilder,  the  transferee. 

It  will  be  readily  conceded  tbat  the  right  of 
an  assignee  to  sue  in  his  own  naroe  must,  if  it 
•list,  be  statutory.  But  no  section  of  any  pat- 
ent law  in  force  bestows  this  right  upon  the  as- 
signee of  an  improvement  about  to  be  patented, 
such  as  waa  Enoa  Wilder. 

The  Act  of  1793  says,  every  "invention" 
shall  be  assignable.  The  eleventh  section  of 
the  Act  of  1S38  provides  Uiat  "every  patent 
shall  be  assignable  in  law,"  etc.  It  speaks  of 
the  "exclusive  right  under  any  patent,"  and  of 
"the  t-bing  patented."  Yet  here  there  was  no 
patent  The  assignment  is  of  an  improvement 
intended  to  be  patented.  The  patent  did  not 
exist  until  four  years  afterwards,  and  then  it  is- 
sued to  the  inventor,  and  not  to  the  assignee  of 
the   improvement. 

The  sixth  section  of  the  Act  of  1837  provides 
for  this  very  case,  by  permitting  the  issuing  of 
the  patent  in  such  cases  directly  to  tlie  assignee 
of  the  improvement.  Which  should  have  been, 
but  was  not.  done  in  this  instance. 

As  no  statute,  therefore,  creates  a  right  in  the 
assignee  of  an  unpatented  improvement  to  sue 
in  bia  own  name,  it  is  submitted  tbat  Enos 
Wilder  was  an  e^fuitable,  but  not  a  tesal,  holder 
of  the  title  to  this  patent,  and  that  the  learned 
judge  erred  in  his  ruling  on  this  point. 

2.  The  third  error  assigned  is  "that  the 
learned  judge  erred  in  ruling  that  the  agree- 
ment of  B.  G.  Wilder  and  Silas  C,  Herring, 
dated  January  S,  1844,  did  not  devest  the  said 
B.  G.  Wilder  of  all  his  interest  in  the  patent, 
BO  far  as  the  State  of  New  York  was  concerned, 
and  that  the  plaintiff  could  thereafter  mainta' 

By  its  terms,  it  expressly  devextFi  the  plai 
tiff,  for  the  remainder  of  the  time  of  the  patent, 
of  all  interest  in  said  patent,  so  far  as  the  City, 
County,  and  State  of  New  York  are  con 
and  imposes  upon  the  piaintiff  a  penalty 
vi'nt  tbe  exercise  of  any  rights  by  him  under 
Eiaid  patent  in  that  State. 

How,  then,  can  damage  be  alleged,  where 
the  right  said  to  be  invaded  has  no  existence* 
187"]  Or  ratfier,  how  car  the  plaintiff  'suffer 
ol  a  right,  the  whole 


properly  in  whieh  has  been  passed  by  liim  to 
another I 
The  hardship  of  this  doctrine  will  be  p 


thereby  exonerated  tiom  liability  to  Herring. 
the  local  assignee,  but  mav  be  held  accountable 
to  him,  and  thus  be  compelled  to  pay  these  very 
damages  a  second  time  to  another  party. 

There  can  be  no  damage  without  an  injuiy 
done  to  some  right  possessed  by  the  plaintiff. 
But  here  the  plaintiff  possesses  no  right.  How, 
then,  can   he   be   damaged! 

Br  this  agreement,  the  advantages  and  profits 
of  the  patent  in  the  city  and  State  of  New  York 
are  the  property  of  Herring;  and  yet,  if  the 
plaintiff  recover  damages  in  this  action,  he  will 
indirectly  take  to  himself  those  profits,  and  thus 
contravene  his  own  agreement.  Herbert  t. 
Adams,  4  Mason,  16;  Park  v.  Little,  3  Wash. 
C.   C.   IBS,   197. 

3.  The  fifth  and  sixth  errors  assigned  have 
relation  to  the  instruction  given  by  the  learned 
judge  with  regard  to  the  Conner  aafe. 

U  is  submitted  that,  by  the  requirements  of 

the  patent  law,  the  patentee  mu'-t  be  not  only 

an  original  inventor,  but  the  original  inventor, 

that  the  patent  will  in  all  cases  be  defeated 


trine  of  the  learned  judge,  in  his  charge,  were 
correct,  it  is  inapplicable  to  a  case  where  the 
invention  had  been  for  eigbt  years  in  open,  no- 
torious public  .use  by  the  prior  inventor  at  his 
counting- bouae,  accessible  to  those  in  his  em- 
pW,  and  then,  at  the  expiration  of  eight  years, 
and  still  before  even  an  application  for  plain- 
tiff's patent  bad  been  made,  had  passed  into 
the  possession  of  others. 

It  is  submitted  that  this  is  not  such  a  use  as 
leaves  it  in  any  respect  "a  question  whether  the 
use  made  by  Conner  of  the  safe  constructed  by 
him  had  been  such  as  would  prevent  another 
from    taking   out   a   patent." 

The  patent  law  of  1836,  sec.  S,  gives  ito 
privileges  to  an  inventor  whose  invention  was 
"not  known  or  used  by  others  before  his  dis- 
covery." 

It  exacts  an  oath  from  an  inventor  to  this 
effect. 

This  aafe,  if  Conner's  invention  be  prior,  wa> 
both  known  and  used  before,  and  nowhere  in 
the  act  can  there  be  found  any  qualifying  words 
upon  such  knowledge  or  use,  or  any  reserva- 
tion of  circumstances  under  which  prior  knowl- 
edge  and   use   will    not.   It   proven,    defeat   a 

The  following  authorities  are  in  point,  pT«m- 
ieing  that  the  language  of  the  Patent  Act  of 
1793,  in  relation  to  the  novelty  'of  the  [•488 
invention,  is  the  same  as  that  employed  in  the 
Act  of  1836,  namely,  "not  l^nown  or  used  be- 

"The  plaintiff  cannot  object  to  the  original- 
ity or  priority  and  use  of  another  machine,  al- 
leged to  have  been  similar  to  his  own,  on  the 
ground  that  it  had  gone  into  d 
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he  was  the  ori/iinat   i 
the  maohinc  for  which  he  has  a  patent."    Evans 
V.  Hettick,  3  Wash.  C.  C.  408. 

Under  the  si\th  section  of  the  patent  law,  if 

the  thing  aecured  by  patent  had  been  in  use,  or 

Howard  1*. 
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hsd  been  den;ribed  fn  »  public  work  anterior  I 


jirevioua  use  or  not.  Evans  v.  Eatoa,  3  Wheat. 
454. 

If  the  origiiutl  inFentor  of  k  machine  alian- 
doDd  the  lue  of  it,  and  does  not  take  out  a  pat- 
ent for  it,  no  other  perion  can  entitle  himself 
to  >  patent  for  it  Bvana  T.  Eaton,  1  Pet.  C. 
a  323. 

In  Ml  action  for  a  violation  of  a  patent  grant- 
ed I^  the  United  Btates  for  an  alleged  original 
inrention,  the  plaintiff  must  satia^  the  jury 
that  he  was  the  original  inventor  in  relation  to 
«veiy  part  of  the  world. 

Although  no  proof  w&b  made  that  the  pat- 
entee knew  that  the  discovery  had  been  made 
prior  to  hia,  still  he  could  not  recover,  if,  in 
net,  he  was  not  the  original  inventor.  Daw- 
stm  V.  Follen,  2  Wash.  C.  C-  311;  Reutgen  v. 
Kanowra,  I  Wash.  C.  C.  IBS;  Whitney  v.  Em- 
m«tt,  1  Bald.  303;  also,  Curtis  on  Patents,  sec. 
40,  note. 

The  same  construction  of  th«  act  of  Congress 
ia  given  by  Judge  Story,  in  Reed  v.  Cutter,  I 
StMT,  690. 

After  ruling  that  the  applicant  must  be  not 
only  an  original  inventor,  but  the  original 
inventor,  he  M.JB:  "And  it  is  of  no  consequence 
whether  the  invention  is  extensively  known 
and  used,  or  whether  the  knowledge  and  use 
thereof  ia  limited  to  a  few  persons,  or  even  ta 
the  first  inventor  himself,  or  is  kept  a  secret  by 

And  affain:  The  language  of  the  Patent 
Act  of  1836,  p.  S57,  sec.  6,  not  known  or  used, 
stc,  does  not  require  that  the  invention  should 
bs  known  or  used  by  more  than  one  person, 
bnt  merely  indicates  that  the  use  should  be  by 
some  other  person  than  the  patentee." 

And  again:  "The  decision  in  Dolland's  . 
Biay  be  a  correct  exposition  of  the  English 
statute  of  monoDOlies  (21  James  I.],  but  is  not 
applicable  to  tne  patient  law  of  the  United 
States." 

4.  But  there  is  another  view  of  the  case  from 
this  point,  which  is  entitled  to  consideration. 
48>*]      'It   is   submitted   that,   meaHured   by 
the  seventh  section  of  the  Act  of  1849,  tlie  c< 
itmction  and  use  of  the  Connor  eafe  bud  b( 
SQch  as  necessarily  and  absolutely  to  defeat  tlie 
plaintiflTa  patent,  and  that  the  learned   judge 
erred  in  not  thus  instructing  the  Jury  (Sth,  6th, 
and  7th  exceptions). 

That  section  provides — 

'TThat  every  person  or  corporation  who  1ms, 
€>r  shall  have,  purchased  or  constructed  any 
newly  invented  machine,  manufacture,  or  com- 
posiUon  of  matter,  prior  to  the  application  by 
the  inventor  or  discoverer  for  a  patent,  shall  be 
held  to  possess  the  right  to  use,  and  vend  to 
othera  to  be  used,  the  specific  machine,  manu- 
facture, or  composition  of  matter  so  made  or 
purchased,  without  liability  therefor  to  the  in- 
ventor, or  to  any  other  person  interested  in  such 
invention;  and  no  patent  shall  he  held  to  be  in- 
valid by  reason  of  such  purchase,  sale,  or  use 
prior  to  the  application  for  a,  patent  as  afore- 
wid,  except  on  proof  of  abandonment  of  such 
invention  to  the  public;  or  that  su^h  purchase, 
sale,  or  prior  use  has  been  for  more  than  two 
fears  prior  to  such  application  for  a  patent." 

In  this  McUon  the  words  "newly  invented 
1»  L.  ed. 


machine,  manufacture,  or  composition  of  mat- 
ter" have  been  decided  by  this  court  to  be 
aynonvmous  with  "invention  or  thing  patent- 
ed."   'McClurg  V.   Kingsland,   1    Howard,   202. 

Now,  it  is  the  distinct  and  uncontradicted 
fact,  that  in  this  case  the  invention  or  thing 
patented  had  been  "constructed,"  and  was  in 
use  by  another,  at  least  eight  years  before  the 
application  for  a  patent.  And  yet,  by  the  flnal 
clause  of  the  section  just  quoted,  if  there  is 
proved  auch  use,  "two  years  prior  to  the  appli- 
cation for  a  patent,"  such  "patent  shall  be  held 
to  be  invalid. 

It  is  stated  by  one  witness,  that  between  the 
years  1829  and  1832,  and  by  another,  that  in 
tbo  year  1831  or  1832,  Conner  made  a  safe  con- 
structed precisely  as  is  the  patented  safe — -that 
it  was  used  as  the  safe  for  his  establishment — 
was  kept  in  his  counting-room,  and  was  known 
to  the  persona  working  in  his  foundry,  and  io 
continued  to  be  until  1838,  when  it  paasedfrom 
Conner's  into  other  hands. 

The  plaintiff's  application  for  a  patent  bears 
date  April   Hth,  ISSg. 

It  is  submitted,  therefore,  that  this  patent 
cannot  be  sustained  without  flatly  contraven- 
ing the  clear  and  express  language  of  the 
seventh  section  of  the  Act  of  1339,  just  quoted. 

This  case  is  one  in  which  a  recovery  by  the 
plainti£f  below  cannot  be  sustained  without 
imposing  great  hardships  upon  the  defendants. 
The  patent,  issued  in  1843— more  than  four 
years  after  application  (or  it  was  made,  and 
more  than  thirteen  'years  after  the  [*4V0 
applicant  had  perfected  his  invention.  The 
very  same  invention  had  been  made  by  a 
stranger  at  leaat  thirteen,  and  perhaps  fourteen 
years  before  the  date  of  the  patent,  and  had 
been  publicly  used  by  him,  witn  the  knowledge 
of  many,  for  eight  years  before  plaintiff's  ap- 
lication  for  a  patent,  and  had  then  passed  from 
him  into  the  bands  of  others. 

Such  a  use  for  two  years,  by  the  seventh 
section  of  the  Act  of  1839,  defeats  a  patent. 

Added  to  thia,  it  was  in  evidence  that  the 
plaintiff  no  longer  possessed  the  right  for  the 
invasion  of  which  this  action  was  brought,  and 
the  recovery,  if  had,  must  be  for  an  injury 
done,  not  to  him,  but  to  another-^in  whom  the 
very   same   cause   of   action   will   continue   to 

Mr.  Staples,  contra; 

1.  The  first  question  is,  whether  the  convey- 
ance from  Fitzgerald  to  Enos  Wilder,  before 
the  issuing  of  the  patent,  conveyed  the  patent 
itself  when  issued.  The  error  on  the  other  side 
ia  in  considering  an  invention  as  a  aort  of  chose 
in  action.  An  invention,  however,  is  as  much 
property  as  a  horae  or  a  house,  and  when  pat- 
ented becomes  the  exclusive  property  of  the 
patentee.  It  is  consequently  assignable  aa  well 
before  as  after  the  granting  of  letters  patent. 
The  very  terma  employed  in  the  Hth  and  14th 
sections  of  the  Act  of  1836  (5  Stat,  at  Large, 
121,  122),  and  which  are  relied  on  by  the  other 
side  as  showing  tluit  the  patent  only  waa  aaaign- 
ahle,  ahow,  on  the  contrary,  that  reference  was 
not  had  to  anything  in  the  nature  of  a  chose 
action,  but  that  the  interest  of  the  inventor 
the  thing  invented  was  the  subject  of  assign- 
!nt.  Herbert  v.  Adama,  i  Mason,  15,  is  to 
the  cITect  that  a,  conveyance  of  an  invention 
IS  a  conveyance  of  the~patent,  whether 
ri  Li'  **• 
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dated  before   or   »fter   tlie   patent.      So,   also, 
CurtiH  on  Patents,  «x».  189,  ZflO. 

S.  The  next  aasignment  of  error  ii,  that  the 
court  did  not  decide  that  the  agreEmeut  of  the 
plaintiff  with  Silas  C.  Herring  did  not  devest 
the  former  of  all  interest  in  the  patent,  lo  that 
he  could  not  thereafter  maintain  an 
thereon.  We  saj  not,  because  Wilder  did  not 
give  up  all  his  interest,  he  reserving  one  cent  a 
pound  on  all  safes  made  under  the  patent  in 
the  City  and  Stat«  of  New  York;  because  he 
reserved  the  right  to  manufacture  in  the  City  of 
New  York  on  the  terms  named;  because  the 
agreanent  was  «  mere  license;  and  because  it 
is  obvious,  from  the  face  of  the  agreement  itself, 
that  Wilder  was  to  bring  suits  to  sustain  the 

Client.  Brooks  t.  Bjam,  2  Stoi;,  641.  The 
tter  part  of  the  agreement  with  Wilder  wa« 
equivalent  to  this,  viz.:  Wilder  sells  to  Herring 
the  right  to  manufactare  and  vend  safes  with- 
4B1*J  in  the  City,  County,  and  State  of  'Kew 
York.  But  he  reserves  to  himself  the  right  to 
make  in  the  city  safes  to  be  sold  out  of  the  city. 
He  also  reserves  the  right  to  make  safes  to  be 
sold  within  the  eify,  upon  payment  to  Herring 
of  one  cent  per  pound.  This  shows  that  Wilder 
had  not  sold  his  entire  right,  and  could  there- 
fore maintain  this  action. 

3.  As  to  the  Conner  safe.     The  <^ject  of  the 
law  was  to  protect  geniut  and  at  the  same  time 


to  invite  something  useful  to  the  country, 
prior  experiment,  locked  up  in  a  man's 
bosom,  not  divulged  to  the  public,  not  rendered 


useful  to  the 
vention  as 

the  same  thing  from  the  benefits  of  the  patent 
laws,  if  he  has  used  diligence  in  embodying  his 
invention  and  reducing  it  to  practice.  Such, 
on  the  contrary,  was  the  very  person  intended 
to  be  bensflted.  It  is  not  correct  to  say  that 
an  inventor  must  have  been  the  first  man  who 
has  ever  thought  of  the  subject,  or  that  men 
■peculations  are  vrithin  the  meaning  of  the  act: 
but  he  is  an  inventor  under  the  law  who  has 
Srat  put  the  invention  into  such  a  shape  as 
be  useful  to  the  public. 

Mr.  Webster,  on  the  same  side: 

It  is  agreed  that,  under  the  previously  exist- 
ing laws,  the  invention  would  have  been  ositign. 
able.  But  it  is  supposed  that  the  Act  of  1836, 
which  repeals  all  former  laws,  only  makes  the 
patent  ssaignsble,  but  says  nothing  of  the  in- 
vention. Now,  two  things  are  to  be  considered. 
1st.  In  a  country  where  the  principle  of  the 
patent  laws  is  recognized,  where  an  invention 
IS  r^arded  as  property  which  may  be  set  apart 
for  a  person's  own  exclusive  use,  is  it  not  as- 
signable, independent  of  any  statute  enactmentt 
If  not,  wh;r  »  it  not?  What  is  the  reason  that 
an  invention  which  is  recognized  as  property 
shall  not  be  transferable,  like  other  property, 
there  being  nothing  in  the  statute  to  prohibit 
it!  2d.  Does  the  language  of  the  eleventh  sec- 
tion of  the  A£t  of  1836  restrict  assignability  to 
the  patent?  I  think  not.  Every  other  portion 
of  the   act  has  a   different  aspect. 

Wilder  ha^  clearly  the  right  to  maintain  an 
action,  for  the  reason  that  he  iias  not  parted 
with  all  his  interest.  He  still  has  an  interest 
to  the  value  of  one  cent  per  pound.  But  the 
agreement  itself  was  a  mere  license.  It  usee 
the  term  "license,"  and  does  not  run  to  the 
heirs  and  assignees. 
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With  rqiard  to  the  Conner  safe,  it  could  not 
be  considered  such  a  prior  invention  as  would 
take  away  the  right  of  Fit^erald  to  a  patent. 
There  are  dicta  in  Judge  fitorv's  decision  in  the 
case  of  Reed  v.  Cutter,  whicn,  if  not  limited, 
would  ba  *of  dangerous  tendency.  Now,  ['493 
the  inatmctioD  objected  to  supposes  an  in- 
vention to  be  made,  but  kept  within  the  in- 
ventor's own  bosom.  The  (Question  is,  whether 
an  original  inventor  (that  u,  one  who  did  not 
derive  his  knowledge  from  another),  who  has 
put  his  invention  into  practice,  shall  be  deprived 
of  his  patent  by  such  a  mere  thought,  gendered 
in  another's  brain,  and  to  which  he  "givea  no 
tongue."  The  object  of  the  patent  law,  and  of 
the  Constitution  under  which  the  law  was 
nassed,  was  the  public  benefit.  If  this  be  so, 
now  does  a  man  bring  himself  within  its  pro- 
visions who  locks  his  secret  in  his  own  breastT 
And  why  is  he  less  a  benefactor  to  the  publie 
who  invents  a  machine  which  had  been  before 
invented  and  afterwards  forgotten,  than  ha 
who  invents  sinnething  never  before  knownl 

Mr.  Ciiyler,  in  reply  and  conclusion: 

It  is  said  that  the  invention  would  be  assign- 
able, independent  of  the  patent  law.  It  is  sub- 
mitted that  this  is  not  correct.  Except  by 
statute,  the  inventor  has  no  right  of  property 
in  his  invention.  The  statute  was  intended  to 
confer  that  very  right  Now,  the  Act  of  1783 
gave  the  right  of  assigning  an  invention,  and 
yet,  with  this  before  them.  Congress,  in  the 
Act  of  1336,  make  only  the  patent  assignable. 
If,  then,  the  patent  is  made  assignable  only  by 
the  law,  how  can  it  be  said  that  the  invention 
does  not  stand  in  need  of  such  a  provision  T 

It  is  said  that  the  plaintiff  has  reserved  one 
cent  per  pound,  ana  can  therefore  maintain  this 
action.  It  will  be  seen,  however,  that  this  part 
of  the  agreement  is  a  penalty.  If  he.  Wilder, 
makes  safes  in  New  York  to  be  sold  in  New 
York,  he  shall  pay,  etc.  A  license  can  main- 
tain an  action. 

The  facts  as  to  the  Conner  safe  should  have 
been  left  to  the  jury.  This  was  not  a  case 
where  the  invention  had  been  lost  or  forgotten; 
but  within  a  few  years  a  man  makes  for  hi* 
own  use,  and  actually  uses  in  his  own  counting- 
house,  a  safe  constructed  upon  the  same  prin- 
ciples as  that  which  is  the  foundation  of  this 
suit.  The  law  requires  that  a  patented  article 
should  not  have  been  mode  or  osed  before. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court; 

Three  objections  have  been  taken  to  the  in- 
structions given  by  the  Circuit  Court  at  tlie 
trial,  and  neither  of  them  is,  perhap*,  entirely 
free  from  difiiculty. 

The  first  question  arises  upon  the  assignment 
of  Fitzgerald  to  Enoa  Wilder.  The  aasignment 
was  made  and  recorded  in  the  patent  office  be- 
fore the  patent  issued.  It  aftenrards  iaaucd  to 
Fitzgerald.  And  the  plaintiffs  in  error  insiHt 
that  this  'assignment  did  not  convey  to  ['403 
Wilder  the  legal  right  to  the  monopoly  suL- 
aequently  conferred  by  the  patent,  and  that  the 
plaintiff,  who  claims  under  him,  cannot  there- 
fore maintain  this  action. 

~he  inventor  of  a  new  and  useful  improve- 
it  certainly  haJ*  no  exclusive  right  to  it,  un- 
til he  obtains  a  patent.  This  right  is  created  by 
the  patent,  and  no  suit  can  be  maintained  hy 
Htnvard  10. 
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tke  InTcntar  i^inst  knyoiie  for  niing  It  before 
the  patent  is  iBBued.  But  the  discovery  of  a 
new  and  lueful  improTement  in  vested  bj  law 
with  an  inclioate  right  to  its  exclusive  use, 
whi«h  he  maj  perfect  and  mftke  absolute  bj 
proceeding  in  the  manner  which  the  law  re- 
quires. Fitzgerald  possessed  this  inchoate  right 
at  the  time  of  the  assignment.  The  discovery 
had  been  made,  and  the  specification  prepared 
to  obtain  a  patent.  And  it  appears  by  the  lan- 
guage of  the  assignment,  that  it  naa  intended 
to  operate  upon  the  perfect  legal  title  which 
Fitzgerald  then  had  a  lawful  right  to  obtain,  as 
well  as  upon  the  imperfect  and  inchoate  inter- 
est which  he  aetuallj  possessed.  The  assign- 
ment requests  that  the  patent  may  issue  to  the 
assignee.  And  there  would  seem  to  be  no 
sound  reason  for  defeating  the  intention  of  the 
parties  by  restraining  the  assignment  to  the  lat- 
ter interest,  and  compelling  them  to  execute  an- 
other transfer,  unless  the  act  of  Congress  makes 
it  necessary.  The  court  think  it  does  not.  The 
Act  of  1836  declares  that  every  patent  shall  be 
kssignable  in  law,  and  tiiat  the  assignment  must 
be  in  writing,  and  recorded  within  the  time 
specified.  But  the  thing  to  be  assigned  is  not 
the  mere  parchment  on  which  the  grant  is  writ- 
ten. It  is  the  monopoly  which  the  grant  con- 
fers: the  right  of  property  which  it  creates. 
And  when  the  party  has  acquired  an  inchoate 
right  to  it,  and  the  power  to  make  that  right 
perfect  and  absolute  at  his  pleasure,  the  assign- 
ment of  hii  whole  interest,  whether  executed 
before  or  after  the  patent  issued,  is  equally 
within  the  provisions  of  the  act  of  Congress. 

And  we  are  the  less  disposed  to  give  it  a  dif- 
ferent construction,  because  no  purpose  of  jus- 
tice would  he  answered  by  it,  and  the  one  we 
now  eive  was  the  received  construction  of  the 
act  of  1 793,  in  several  of  the  circuits ;  and  there 
is  no  material  difference  in  this  respect  between 
the  two  acts.  As  long  ago  as  182S,  it  was  held 
by  Mr.  Justice  Story,  that  in  a  case  of  this  kind 
an  action  could  not  be  maintained  in  the  name 
of  the  patentee,  but  must  be  brought  by  the  as- 
signee. 4  Mason,  16.  We  understand  the  same 
mle  has  prevailed  in  other  circuits,  and  if  it 
were  now  changed,  it  might  produce  much  in- 
justice to  assignees  who  have  relied  on  such  as- 
Bignments,  and  defeat  pending  suits  brought  up- 
494*}  on  the  faith  'of  lon^  established  judicial 
practice  and  judicial  decision.  Fitzgerald  sets 
op  no  claim  against  the  assignment,  and  to  re- 
quire another  to  complete  the  transfer  would  be 
mere  form.  We  do  not  think  the  act  of  Con- 
gress requires  it;  but  that,  when  the  patent  is- 
aued  to  him,  the  legal  right  to  the  monopoly  and 
property  it  created  was,  by  operation  of  the  as- 
signment then  on  record,  vested  in  Enos  Wilder. 

The  next  question  is  upon  the  agreement  be- 
tween the  defendant  in  error  and  Herring.  Is 
this  instrument  an  assignment  to  Herring  for 
the  State  or  City  of  New  York,  upon  which  he 
mi^t  have  sued  in  his  own  nameT  If  it  is, 
then  this  action  cannot  be  maintained  by  the  de- 
fendant in  errt>r. 

Now,  the  monopoly  granted  to  the  patentee 
is  for  one  entire  toing;  it  is  the  exclusive  right 
of  making,  using,  and  vending  to  others  to  be 
used,  the  improvanent  he  has  invented,  and 
for  wbieli  the  patent  is  granted.  The  monop- 
oly did  not  exist  at  common  law,  and  the  rtghta, 
tfaierdofe,  wUeh  may  be  exercised  under  it  can- 
'ISIfc  Od. 


not  be  regulated  bv  the  rules  of  the  c 
law.  It  is  created  by  the  act  of  Congress;  and 
no  rights  can  be  acquired  in  it  unless  authorized 
by  statute,  and  in  the  manner  the  statute  pre- 

By  the  eleventh  section  of  the  Act  of  1836, 

the  patentee  may  asai^  bis  whole  interest,  or 
an  undivided  part  of  it.  But  if  he  assigns  a 
part  under  this  section,  it  must  be  an  undivided 
portion  of  his  entire  interest  under  the  patent, 
plBcin<;  the  assignee  upon  an  equal  footing  with 
himself  for  the  part  assigned.  Upon  such  an 
assignment,  the  patentee  and  his  assignees  be- 
come joint  owners   of   the   whole  interest   se- 


By  the  fourteenth  section,  the  patentee  may 
assign  his  exclusive  right  within  and  through- 
out a  specified  part  of  the  United  States,  and 
upon  such  an  assignment  the  assignee  may  sue 
in  his  own  name  for  an  infringement  of  his 
rights.  But  in  order  to  enable  him  to  sue,  the 
assignment  must  undoubtedly  convey  to  him 
the  entire  and  unqualified  monopoly  which  the 
patentee  held  in  the  territory  specified — exclud- 
ing the  patentee  himself,  as  well  as  others.  And 
any  assignment  short  of  this  is  a  mere  license. 
For  it  was  obviously  not  the  intention  of  the 
Legislature  to  permit  several  monopolies  to  be 
made  out  of  one,  and  divided  among  diiTerent 
persons  within  the  same  limits.  Such  a  divi- 
sion would  inevitably  lead  to  fraudulent  impo- 
sitions upon  persons  who  desired  to  purchase 
the  use  of  the  improvement,  and  would  subject 
a  party  who,  under  a  mistake  as  to  his  rights, 
used  the  invention  without  authority,  to  be  ha- 
rassed *by  a  multiplicity  of  suits  instead  [*49{> 
of  one,  and  to  successive  recoveries  of  damages 
by  different  persons  holding  different  portions 
of  the  patent  riglit  in  the  same  place.  Unques-. 
tionably,  a  contract  for  the  purchase  of  any 
portion  of  the  patent  ri^ht  may  he  good  as  be- 
tween the  parties  as  a  license,  and  enforced  as 
such  in  the  courts  of  justice.  But  the  I^al 
right  in  the  tnonopoly  remains  in  the  patentee, 
and  he  alone  can  maintain  an  action  against  a 
third  party  who  commits  an  infringement  upon 
it.  This  is  the  view  taken  of  the  subject  in 
the  case  of  Blanchard  v.  Eldridge,  J.  W.  Wal- 
lace. 337,  and  we  think  it  is  the  true  one. 

Applying  these  principles  to  tbe  case  before 
us,  the  action  was  properly  brought  by  the 
plaintiff  below,  and  could  not  have  been  main- 
tainud  by  Herring, 

The  agreement  is  singularly  confused  and 
complicated.  It  purports  to  f^rant  to  Herring 
the  exclusive  right  to  make  and  vend  the  Sala- 
mander safe  in  the  City,  County,  and  State  of 
New  York;  and  Herring  agrees  to  pay  to  the 
defendant  in  error  a  cent  a  pound  for  every 
pound  the  safes  might  weigh,  to  he  paid  month- 
ly. But  at  the  same  time  it  reserves  to  Wilder 
the  right  to  set  up  a  mauufnotory  or  works  for 
making  these  safes  in  the  State  of  New  York, 
provided  it  is  not  within  fifty  miles  of  the  City, 
and  to  sell  them  in  the  State  of  New  York,  pay- 
ing to  Herring  a  cent  a  pound  on  each  safe  so 
sold  within  the  Stote. 

It  is  evident  that  this  agreement  is  not  an  as- 
signment of  an  undivided  interest  in  the  whole 
patent,  nor  the  assignment  of  an  exclusive  right 
to  the  entire  monopoly  in  the  State  or  City  of 
New  York.    It  is  therefore  to  be  regarded  as  a 
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lieense  onlf ,  and  onder  Oie  act  ot  Congress  doc; 
not  enable  Herrins  to  nujntaln  an  action  for 
an  infringement  of  the  patent  right.  The  de 
fendant  in  error  continues  the  legal  owner  of 
the  monopoly  created  bj  tbe  patent. 

The  remaining  question  is  upon  the  validity 
of  tbe  patent  on  which  tbe  suit  was  brought. 

It  appears  that  James  Conner,  who  carried  on 
the  buBineSB  of  a  stereotpje  founder  in  the 
City  of  New  York,  made  a  safe  for  bis  own  use 
between  the  years  1829  and  1832,  for  the  pro- 
tection of  his  papers  against  fire;  and  contlnupil 
to  use  it  until  1638,  nhen  it  passed  into  other 
lumds.  It  was  kept  in  his  counting-room  and 
known  to  the  persons  engaged  in  the  foundry ; 
and  after  it  passed  out  of  his  hands,  he  used 
others  of  a  different  construction. 

It  does  not  appear  what  became  of  this  safe 
afterwards.  And  there  is  nothing  in  the  testi- 
mony from  which  it  can  be  inferred  that  its 
mode  of  construction  was  known  to  the  person 
intA  whose  possession  it  fell,  or  that  any  value 
4»6*]  was  attached  *to  it  as  a  place  of  secu- 
rity for  papers  against  fire;  or  that  it  was  ever 
used  for  that  purpose. 

Upon  these  facta  the  court  instructed  the 
jury,  "that  if  Conner  bad  not  made  bis  discov- 
ery public,  but  had  used  it  simply  for  his  own 
private  purpose,  and  it  had  been  finally  forgot- 
ten or  abandoned,  such  a  discovery  and  use 
would  be  no  obstacle  to  the  taking  out  of  a 
patent  by  Fit^erald  or  those  claiming  under 
him,  If  tie  be  an  original,  though  not  the  finrt, 
inventor  or  discoverer. 

The  instruction  assumes  that  the  jury  might 
And  from  the  evidence  that  Conner's  safe  was 
substantially  the  same  with  that  of  Fitzgerald, 
and  also  prior  in  time.  And  if  the  fact  was  so, 
the  question  then  was  whether  the  patentee  was 
"tbe  original  or  first  inventor  or  discoverer," 
within  the  meaning  of  tbe  act  of  Congress. 

The  Act  of  1836,  ch.  3G7,  sec.  6,  authorizes  a 
patent  where  the  party  has  discovered  or  in- 
vented a  new  and  useful  improvement,  "not 
known  or  used  by  others  before  bis  discovery 
or  invention."  And  tbe  15th  section  provides 
that,  if  it  appears  on  the  trial  of  an  action 
brought  for  the  infringement  of  a  patent  that 
the  patentee  "was  not  the  original  and  first  in- 
ventor or  discoverer  of  the  thing  patented,"  the 
verdict  shall  be  for  tbe  defendant. 

Upon  a  literal  construction  of  these  particu- 
lar words,  the  patentee  in  this  case  certainly 
was  not  the  original  and  first  inventor  or  dis- 
coverer, if  the  Conner  safe  was  the  same  with 
his,  and  preceded  his  discovery. 

But  we  do  not  think  that  this  construction 
would  carry  into  effect  the  intention  of  the 
Legislature.  It  is  not  by  detached  words  and 
[prases  that  a  statute  ought  to  be  expounded. 
The  whole  act  must  be  taken  together,  and  a 
fair  interpretation  given  to  it,  neither  extend- 
ing nor  restricting  it  beyond  tbe  legitimate  im- 
port of  its  language,  and  its  obvious  policy  and 
object.  And  in  the  16tb  section,  after  making 
tbe  provision  above  mentioned,  there  is  a  fur- 
ther provision,  that,  if  it  shall  appear  that  tbe 
patentee  at  the  time  ot  bis  application  for  tbe 
patent  believed  himself  to  be  the  first  inventor, 
the  patent  shall  not  be  void  on  account  of  tbe 
invention  or  discovery  having  been  known  or 
used  in  any  foreign  oountiy,  it  not  appearing 


that  it  had  been  before  patented  or  described 
in  any  printed  publication. 

In  the  case  thus  provided  for,  the  party  who 
invents  is  not,  strictly  speaking,  the  first  and 
original  inventor.  Tbe  law  assumes  that  the 
improvement  may  have  been  known  and  used 
before  his  discovery.  Yet  his  patent  is  valid  if 
he  discovered  it  by  the  efforts  of  his  own  genius, 
and  believed  himself  to  be  •the  original  [•49J 
inventor.  The  clause  in  question  qualifies  the 
words  before  used,  and  shows  that  by  knowl- 
edge and  use  the  Legislature  meant  knowledgo 
and  use  existing  in  a  manner  accessible  to  tha 
public.  If  the  foreign  invention  had  been  print- 
ed or  patented,  it  was  already  given  to  the  world 
and  open  to  the  people  of  this  country, 
as  well  as  of  others,  upon  reasonable  inquiry. 
They  would  therefore  derive  no  advantage  from 
the  invention  here.  It  would  confer  no  benefit 
upon  the  community,  and  the  inventor  there- 
fore is  not  considered  to  be  entitled  to  the  re- 


fer ages,  and  the  ^ple  of  this  country  b.  .._ 
able  to  profit  by  it  The  means  of  obtaining 
knowledge  would  not  be  within  their  reach; 
and,  as  far  as  their  interest  is  concerned,  it 
wo<Jd  he  the  same  thing  as  if  the  improvement 
had  never  been  discovered.  It  is  the  inventor 
here  that  brings  it  to  them,  and  places  it  in 
their  possession.  And  aa  he  does  this  by  tbe 
effort  of  his  own  genius,  the  law  regards  him  m 
the  first  and  original  inventor,  and  protects  hi» 
patent,  although  the  improvement  bad  in  fact 
been  invented  before,  and  used  by  others. 

So,  too,  as  to  the  lost  arts.  It  is  well  knowa 
that  centuries  ago  discoveries  were  made  in  cer- 
tain arts  tbe  fruits  of  which  have  come  down 
to  us,  but  the  means  by  which  tbe  work  was 
accomplished  are  at  this  day  unknown.  The 
knowledge  has  been  lost  for  ages.  Yet  it  would 
hardly  be  doubted,  if  anyone  now  discovered 
an  art  thus  lost,  and  it  was  a  useful  improve- 
ment, that,  upon  a  fair  construction  of  the  act 
of  Congress,  he  would  be  entitled  to  a  patent. 
Yet  he  would  not  literally  be  tbe  first  and  origi- 
nal inventor.  But  he  would  be  the  first  to  con 
fer  on  the  public  the  benefit  of  the  invention 
He  would  discover  what  is  unknown,  and  com- 
municate knowledge  which  the  public  had  not, 
the  means  of  obtaining  without  his  invention. 

Upon  tbe  same  principle  and  upon  the  same 
rule  of  construction,  we  think  that  Fitzgerald 
must  be  regarded  as  the  first  and  original  in- 
ventor of  the  safe  in  question.  The  case  as  to 
this  point  admits,  that,  although  Conner's  safe 
had  been  kept  and  used  for  years,  yet  no  teat 
had  been  applied  to  it,  and  its  capacity  for  re- 
sisting heat  was  not  known;  there  was  no  evi- 
dence to  show  that  any  particular  value  was  at- 
tached to  it  after  it  passed  from  his  possession, 
or  that  it  was  ever  aftcnvards  used  as  a  place 
of  security  for  papers;  and  it  appeared  that  he 
himself  did  not  attempt  to  make  another  liica 
the  one  he  is  supposed  to  have  invented,  but 
used  a  different  one.  And  upon  this  state  ot 
the  evidence  the  court  put  it  to  tbe  jury  to  say, 
whether  this  safe  *had  been  finally  for-  [•4»S 
gotten  or  abandoned  before  Fitzgerald's  inTen- 
tion,  and  whether  he  was  tbe  original  inventor 
of  Uw  safe  for  which  be  obtain^  tbe  pktent; 
Hownrd  1*. 
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directing  tho^  If  the;  found  these  two  facta, 
that  tbeir  verdict  must  be  for  the  plaintiff.  We 
tbink  there  ia  no  error  in  this  instruction.  For 
if  the  Conner  safe  had  passed  awaj  from  the 
memorT  of  Conner  himaelf,  and  of  those  nho 
had  seen  it,  and  the  safe  it«elf  Wd  disappeared, 
the  knowledge  of  the  improvement  was  as  com- 
pletely lost  as  if  it  bad  never  been  discoT- 
end.  The  public  could  derive  no  benefit  from 
it  until  it  was  discovered  hj  another  inventor. 
And  if  Fit^erald  made  his  discoverf  by  his 
own  efforts,  without  any  knowledge  of  Con- 
ner's, he  invented  an  improvement  that  was 
then  new,  and  at  that  time  unknown;  and  it 
was  not  the  lets  new  and  unknown  because 
Conner's  sate  was  recalled  to  his  memory  by 
the  success  of  Fitzgerald's. 

We  do  not  understand  the  Circuit  Court  to 
have  said  that  the  omission  of  Conner  to  try 
the  value  of  hia  safe  by  proper  tests  would  de- 
prive it  of  ita  priority;  nor  his  omission  to 
bring  it  into  public  use.  He  might  have  omit- 
ted both,  and  also  abandoned  its  use,  and  been 
ignorant  of  the  extent  of  its  value ;  yet,  if  it 
waa  the  same  with  Fitzgerald's,  the  latter 
would  not  upon  such  grounds  be  entitled  to  a 
pfttent,  provided  Conner's  safe  and  ite  mode 
of  cMiBtruetiOu  were  still  iu  the  memory  of 
Conner  before  the;  wera  recalled  by  Fit^erald's 

Tlie  circumstances  above  mentioned,  referred 
to  in  the  opinion  of  the  Circuit  Court,  appear 
to  have  been  introduced  as  evidence  tending  to 
prove  that  the  Conner  safe  might  have  been 
Hnally  forgotten,  and  upon  which  this  hypothet- 
ical instruction  was  given.  Whether  this  evi- 
dence waa  suiScient  for  that  purpose  or  not, 
waa  a  queation  tor  the  jury,  and  the  court  left 
it  to  them.  And  if  the  juiy  found  the  fact  to 
be  so,  and  that  Fitzgerald  again  discovered  it, 
we  regard  him  as  standing  upon  the  same 
ground  with  the  discoverer  of  a  lost  art,  or  an 
unpatented  and  unpublished  foreign  invention, 
and  like  him  entitled  to  a  patent.  For  there 
was  no  existittgand  living  knowledge  of  this 
improvement,  or  of  ita  former  use,  at  the  time 
be  made  the  discovery.  And  whatever  benefit 
any  individual  may  derive  from  it  in  the  safety 
of  his  papers,  he  owes  entirely  to  the  genius 
and  exertions  of  Fitzgerald. 

Upon  the  whole,  therefore,  we  think  there  ia 
no  error  in  the  opinion  of  the  Circuit  Court, 
and  the  judgment  is  therefore  affirmed. 

Hr.  Jnatiee  HcLean: 

I  dissent  from  the  opinion  of  a  majority  of 
the  judges  in  this  case.  The  point  of  dilTereiicc 
I  think,  is  essential  to  the  maintenance  of  the 
rights  of  the  public  and  also  of  iuventors. 
4»t']  "It  was  proved  by  James  Conner,  as 
appears  from  the  bill  of  exceptions,  "that  be- 
tween 1829  and  1832  he  waa  engaged  in  busi- 
nesB  aa  a  stereo^pe  founder,  and,  Imowing  that 
plaater  of  Faria  waa  a  non-conductor  of  heat,  he 
eonatrueted  a  sate  with  a  double  chest,  and 
Oiled  the  space  between  the  inner  and  outer 
one  with  plaater  ot  Paria;  the  same,  substan- 
tially, aa  testified  to  and  claimed  by  Fitzgerald, 
except  there  waa  no  plaster  used  on  the  top  of 
tbe  safe.  It  waa  made  for  his  own  private  use 
in  hia  wtablislunait,  and  was  used  by  him  as  a 
aafe  from  the  time  it  was  mode  till  1838,  when 
it  poMad  into  other  handa.  It  waa  kept  in  the 
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counting-room  while  he  used  it,  and  was  known 
to  the  persons  working  in  the  foundry."  Tbla 
evidence  was  confirmed  by  another  witness. 

By  the  sixth  section  of  the  Patent  ,\pt  nf 
1S36,  it  is  provided,  "that  any  person  or  per- 
sons having  discovered  or  invented  any  iii^\.  .ir 
useful  art,  machine,  manufacture,  or  composi- 
tion ot  matter,  or  any  new  or  useful  improve- 
ment on  any  art,  machine,  manufacture,  or 
composition  of  matter,  not  known  or  used  by 
others  before  his  or  their  discovery  or  invention 
thereof,"  may  apply  for  a  patent,  ete.  The  ap' 
plicant  is  required  "make  oath  or  affirmation 
that  he  does  verily  believe  that  he  is  the  origi- 
nal and  first  inventor,"  etc.,  "and  that  he  does 
not  know  or  believe  that  the  same  was  ever 
before  known  or  used." 

The  seventh  section  authorizes  and  requires 
the  Coniniissioner  of  Patents  "to  make  or 
cause  to  be  made  an  examination  of  the  alleged 
new  invention  or  discovery,  and  if  on  such  ex- 
amination it  shall  not  appear  te  the  commis- 
sioner  that  tbe  same  hai!  been  invented  or  dis- 
covered by  any  other  person  in  this  country 
prior  to  the  alleged  invention  or  discovery 
thereof  by  the  applicant,  or  that  it  had  been 
patented  or  described  in  any  printed  publica- 
tion in  this  or  any  foreign  country,"  ete.,  the 
commissioner  may  grant  a  patent. 

In  the  fifteenth  section  it  is  provided,  "that 
whenever  it  shall  satisfactorily  appear  that  the 
patentee,  at  the  time  of  making  his  application 
for  the  patent,  believed  himaclf  to  bi:  tlic  lirst 
inventor  or  discoverer  of  the  thing  patented, 
the  same  shall  not  he  held  to  be  void  on  ac- 
count ot  the  invention  or  discovery,  or  any 
part  thereof,  having  been  before  known  or  usra 
in  any  foreign  country,  it  not  appearing  that 
the  same  or  any  substantial  part  thereof  had 
before  been  patented  or  described  in  any  print- 
ed publication." 

From  the  above  eitracte,  it  is  se«n  that  the 
patentee  must  be  the  inventor  of  the  machine, 
or  the  improvement  ot  it,  or  he  can  have  no 
ri^bt.  If  the  thing  was  known  or  used  by 
others,  he  cannot  claim  a  patent.  Or  if  it  waa 
patented  in  a  foreign  country,  or  described  in 
any  publication  at  home  or  in  any  *for-  [*50D 
eign  country,  he  has  no  right  to  a  pHtnnt,  To 
this  there  is  only  the  exception  in  the  fifteenth 
aection  above  cited.  But  this  can  have  no  in- 
fluence in   the  present  case. 

Let  these  provisions  of  the  statute  be  com- 
pared with  the  last  two  paragraphs  ot  tha 
charge  of  the  court,  as  steted  in  the  third  ex 

"And  said  court  further  instructed  the  jury, 
tluit  if  they  found  that  the  use  made  by  James 
t'onner  of  plaster  of  Paris  was  confined  to  a 
single  iron  chest,  made  tor  his  own  private  use 
after  said  FitJgerald's  discovery  and  experi- 
ments, then  it  was  not  in  the  way  of  Fitzgei- 
ald's  patent,  and  the  same  nas  valid;  but  if  the 
jury  found  that  said  James  Conner  made  his 
said  safe,  as  claimed,  and  tested  it  by  experi- 
ments, before  Fitzgerald's  invention  and  im- 
provement,  and  before  he  tested  the  same,  then 
said  Fitzgerald  was  not  the  first  inventor,  as 
claimed,  and  waa  not  entitled  to  said  patent" 

This  charge  a  tends  disconnected  with  any 
other  facts  in  the  case,  except  those  named, 
and,  in  my  judgment,  it  is  erroneous.  If  Con- 
ner's aafe  were  identical  with  Fitzgerald's,  and 
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though  it  was  of  prior  iaveation,  jet  if  it  were 
not  teited  by  experiments  before  Fit^erald'a 
improvement,  and  before  he  tested  the  same, 
the  juiy  under  the  instruction  were  bound  to 
find  for  Fitzgerald.  And  the  case  was  thus 
made  to  turn,  not  on  the  priori^  of  invention, 
only,  but  upon  that  and  tne  fact  of  ita  having 
been  teated  by  experimenta.  This  introducea  a 
new  principle  into  the  patent  law.  The  rigiit 
under  the  law  depends  upon  the  time  of  the  in- 
vention. As  experimental  test  mt,j  show  the 
value  of  the  thing  invented,  but  it  is  no  part  of 
the  invention. 

"The  court  further  charged,  that,  independ- 
ently of  theae  considerations,  there  was  another 
view  of  the  eaae,  aa  it  respected  the  Conner 
aafe;  that  it  was  a  question  whether  the  uas  of 
it  by  him  had  been  such  as  would  prevent  an- 
other inventor  from  taking  out  a  patent;  that 
if  Conner  had  not  made  hia  diacoveiy  public, 
but  had  used  it  simplj  for  hia  own  private  pur- 
pose, and  it  had  been  finally  forgotten  or  aban- 
doned, auch  a  diacovery  and  use  would  be  no 
obatacle  to  the  taking  out  of  a  patent  by 
Fitzgerald,  or  those  claiming  under  him,  if  he 
be  an  original,  though  not  the  firat,  inventor 
or  discoverer  of  the  unprovement." 

If  there  be  anything  clear  in  the  patent  law, 
it  is  that  the  original  inventor  means  the  firat 
inventor,  aubject  only  to  the  provision  stated  in 
the  fifteenth  section.  Thia  instruction  presup- 
posea  that  the  safes  are  the  same  in  principle. 
Now,  if  the  invention  was  patented  abroad,  or 
was  described  in  a  foreign  publication,  both 
of  which  were  unknown  to  the  inventor  in 
SOI*]  *thia  country,  still  his  patent  is  void.  So 
it  is  void  if  such  invention  haa  been  known  to 
any  person  in  this  country.  The  instruction 
aaya,  if  Conner's  invention  "had  been  forgot- 
ten or  abandoned,"  it  waa  no  obstacle  to  Fitz- 
gerald's Tight.  Can  a  thing  be  forgotten  or 
abandoned  that  was  never  known  I  If  known 
before  Fitzgerald's  invention,  it  is  fatal  to  it. 
By  whom  must  it  have  been  forgotten!  By  the 
inventor,  or  tlio  public,  or  botli!  And  how 
must  it  have  been  abandoned  t  When  an  in- 
vention is  abandoned,  it  is  aaid  to  be  given  up 
to  the  public,  and  this  is  the  sense  in  which  the 
term  "abandonment"  ia  used  in  the  patent  law. 
Such  an  abanilonment  would  be  fatal  to  the 
right  of  Fitzgerald. 

Conner's  safe,  aa  appears  from  the  bill  of  ex- 
ceptions, was  uaed  in  his  counting-bo uae,  being 
accessible  to  everyone,  some  six  or  eight  years. 
In  1838  it  passed  into  other  bands;  but  into 
whose  hands  it  dops  not  appear.  In  1S43  Fitz- 
gerald obtained  his  patent.  How  long  before 
that  he  made  experiments  to  test  the  invention 
ia  not  proved.  At  moat,  the  time  must  liave 
been  less  than  Ave  yeara.  Thia  is  a  short  per- 
iod on  which  to  found  a  presumption  of  foiget- 
fullness.  The  law  authorizes  no  such  presunip- 
tiou.  It  can  never  become  the  law.  It  ia  not 
founded  on  probability  or  reason.  The  queation 
is.  Was  Conner's  invention  prior  to  that  of 
Fitzgerald?  Tliat  it  was  of  older  date  by  some 
ten  or  twelve  years  is  proved.  And  the  instruc- 
tion, it  must  be  observed,  was  founded  on  the 
supposition  that  both  inventions  were  similar. 

The  inatruclion  seema  to  attach  great  impor- 
tance to  the  fuct  that  Conner'a  aafe  was  used 
only  for  tiis  [.riiate  purpose.  This  is  of  no  im- 
portance. The  invention  is  the  question,  and 
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not  the  manner  in  which  the  inventor  used  it. 
The  aafe  was  constructed  at  the  foundry,  attd 
must  have  been  known  to  the  hands  there  (ot- 
ployed.  How  can  it  be  ascertained  that  Fitc- 
gerald  was  not  informed  by  some  of  thesp 
hands  of  the  structure  of  Conner's  safe,  or  by 
some  one  of  the  many  hundreds  who  had  seen 
it  in  his  counting-houae  in  the  City  of  New 
Yorkr  It  was  to  guard  against  this,  which  ia 
rarely  if  ever  susceptible  of  proof,  that  the  act 
is  express — if  the  thin^  patented  waa  known 
before,  the  patent  is  void.  If  the  fact  of  this 
knowledge  in  anyone  be  established,  it  is  im- 
material whether  the  patentee  may  have  known 
it  or  not,  it  avoids  his  patent. 

The  law,  on  this  subject,  is  not  founded  upon 
any  supposed  notions  of  equity.  A  foreign  pat- 
ent of  the  same  thing,  or  a  description  of  the 
thing  in  a  foreign  publication,  ia  aa  effectual  to 
avoid  the  patent  aa  if  the  patentee  had  seen  the 
prior  invention.  Notice  to  him  ia  not  impor- 
tant The  law  adopted  on  'a  aettled  ['KOS 
public  policy,  which,  while  it  is  just  to  invent- 
ors, protects  the  rights  of  the  public.  Any  other 
basis  would  open  the  door  for  endless  frauds,  by 
pretended  inventors,  without  the  probability  of 
detection.  And  especially  does  this  new  doctrine 
of  forgetfullnesB,  or  abandonment)  used  in  any 
other  sense  than  aa  recognized  in  the  patent 
law,  leaving  auch  matters  to  a  jury,  overturn 
what  I  consider  to  be  the  aettled  law  on  tills 
subject.  Of  the  same  character  ia  the  fact,  that 
the  invention  waa  used  for  private  purposes.  A 
thing  may  be  used  in  that  way,  and  at  the 
same  time  be  public,  as  was  the  case  with  the 
Conner  safe,  ajid  yet  the  jury  are  necesaftrilf 
misled  by  such  an  instruction. 

Mr.  Justice  Daniel,  diasenting; 

Differing  from  the  majority  in  the  decision 
juat  pronounced,  I  proceed  to  state  the  grounds 
on  which  my  dissent  from  that  decision  is 
founilcd. 

On  two  essential  points  in  this  cause,  it  eeema 
to  tnc  that  the  learned  justice  who  tried  it  at 
the  circuit  lins  erred,  and  that  the  decision 
here  should  therefore  have  been  for  a  reversal 
of  his  judpnent.  Those  points  involve,  first, 
the  right  of  the  plnintilT  below  to  maintain  his 
action  upon  the  title  or  right  of  action  deduced 
from  Fitzgerald  through  Enos  and  Benjamin 
Wilder;  and  second,  a  rlj:;bt  to  or  interest  in 
the  subject  of  the  suit  on  the  part  of  the  plain- 
tiff below,  admitting  that  subject  to  have  been 
originally  invented  and  used  by  some  other  per- 
son than  Fitzgerald;  a  right  founded  upon  an 
assumption  that  this  subject  had  been  uaed  in 
private  only,  or  bad.  in  the  language  of  the 
learned  justice  been  "finally  forgotten  or  aban- 
doned" by  such  first  inventor.  These  points 
are  presented  by  the  first  and  third  excep- 
tions of  the  plaintiffs  in  error  to  the  rulings 
at  the  trial  below.  The  plaintiff  in  the  Circuit 
Court  claimei!  by  assignment  from  B.  G.  Wild- 
er, assignee  of  Enos  Wilder,  assignee  of  Daniel 
Fitzgerald,  alleged  to  have  been  the  inventor  of 


April,  1839,  Fitzgerald,  alleging  that  he  had 
invented  an  improvement  called  the  Salamander 
aafe,  for  which  he  was  about  to  apply  for  let. 
tera  patent,  for  the  consideration  oi  five  thou- 
sand dollars,  sold  the  interest  he  then  had.  or 
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ni^t  Uwre*fter  bftve,  in  thii  inTention,  to 
Knoa  Wilder;  that  GnoB  Wilder,  on  tbe  lat  day 
of  September,  1843,  for  tlie  consideration  of 
one   dollar,   awigned    tad   transfeiTed    to   tbe 

Claintiff  all  the  right,  title,  and  interest  which 
e  had  derived  from  Pitigerald,  under  the 
agreement  of  the  lltb  of  April,  1839;  that  no 
patent  issued  for  this  Salamander  safe  until  the 
ywr  1M3,  when  a  patent  was  granted  to  Daniel 
SOS*]  Fitzgerald,  *as  the  original  inventor; 
that  no  patent  for  this  invention  has  ever  been 
granted  either  to  Enos  or  B.  G.  Wilder,  either 
aa  inventor  or  assignee  of  this  safe;  that  the 
title,  vhatever  it  may  be,  rests  upon  the  agree- 
ment between  Fitzgerald  and  Gnos  Wilder,  of 
the  nth  of  April,  1S3B,  before  the  patent  to 
tbe  former. 

It  must  be  recollected,  that  this  is  an  action 
«t  law;  and  in  order  to  maintain  it,  the  plain- 
tiff was  bound  to  set  out  and  to  prove  a  legal 
title.  Has  he  done  either!  What  was  the  char- 
acter of  the  interest  or  title  transferred  from 
Fitzgerald  to  Enos  Wilder!  This  could  not  tran- 
■eend  the  interest  or  title  possessed  by  Fitzger- 
ald himself;  and  what  was  this!  A  title  ^o 
any  spedflc  machine  which  he  may  have  con- 
■tnicted,  and  of  which  no  person  could  right- 
folly  deprive  him;  and  a  claim  upon  the  cood- 
wHl  and  gratitude  of  the  community  If  in 
troth  be  should  have  conferred  upon  them  a 
benefit  by  the  discovery  and  construction  of  his 
machine.  I  speak  now  in  reference  to  rights 
derivable  from  the  common  law;  and  inde- 
pendently of  the  Constitution  or  of  statutory 
S visions.  The  mere  circumstances  of  invent- 
and  constructing  a  machine  could  no  more 
ibit  its  imitation  than  would  the  structure 
or  interior  arrangement  of  a  house  of  peculiar 
ingenuity  or  convenience  prevent  the  like  imita- 
tiMi  by  anyone  who  could  possess  himself  of 
its  plan.  The  mere  mental  process  of  devising 
an  invention  enters  not  into  the  nature  of  prop- 
erty according  to  the  common  law ;  it  forms  no 
class  or  division  in  any  of  its  enumerations  or 
definitions  of  estates  or  property,  and  is  a  mat- 
ter quite  too  shadowy  for  the  practical  charac- 
ter of  that  sturdy  system. 

A  doctrine  contrary  to  this,  though  with 
aome  discrepancy  amongst  the  judges  as  to  its 
ext«nt,  seems  at  one  time  to  have  obtained  in 
the  King's  Bench,  as  propounded  in  tbe  case  of 
Millar  v,  Taylor,  in  4  Burrow,  2305,  in  opposi- 
tion  to  the  profound  and  unanswerable  rea- 
soning of  Mr.  Justice  Yates;  but  upon  a  review 
of  the  same  question  in  the  Lords,  in  the  case 
of  Donaldsons  v.  Becket  and  others,  the  doc- 
trine of  the  King's  Bench  was  repudiated,  and 
that  of  the  common  law,  as  asserted  by  Yates, 
Jnstice,  vindicated  and  restored.  And,  indeed, 
if,  according  to  tbe  opinions  of  some  of  the 
judges  in  the  case  of  Wllar  v.  Taylor,  the  mere 
mental  process  of  invention  constituted  an  es- 
tate or  property  at  tbe  common  law,  and  prop- 
erty vested  in  perpetuo,  except  so  far  as  it 
should  be  transferred  by  the  owner,  it  ia  difli- 
eolt  to  perceive  the  neceasjty  of  a  cautious  and 
eompUcated  system  for  the  investment  and  se- 
enrity  of  interests  already  perfect,  and  sur- 
roanded  with  every  gOArd  and  protection  which 
B04*]  is  inaeparabM  onder  tbe  'common  law 
from  every  right  it  has  created  or  recognized. 
Bat  if  tbe  mere  nuntal  and  invisible  process  of 
invention,  apMit  from  the  specific,  aensible.  Mid 
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Individual  atmctore,  can  be  daased  at  all  aa 
property  at  law,  it  must  partake  of  the  cliar- 
acter  of  a  chose  in  action,  much  more  so  than 
an  obligation  or  contract,  the  terms  and  con- 
ditions of  which  are  defined  and  absented  to  by 
tbe  contracting  parties.  To  choses  in  action,  it 
can  scarcely  be  necessary  here  to  remark,  as- 
signability is  imparted  by  statutory  enactment 
only,  or  by  commercial  usage.  To  hold  that 
the  single  circumstance  of  invention  creates  an 
estate  or  property  at  law,  and  an  estate  and 
legal  title  transmissible  by  assignment,  appears 
to  me  a  doctrine  not  merely  subversive  of  the 
common  law,  bnt  one  which  contravenes  the 
origin  and  course  of  legislation  in  England  In 
relation  to  patent  rights,  and  renders  useless 
and  futile  both  the  constitutioiial  provision  and 
all  the  careful  enactments  of  Congress  for  the 
security  and  transtnissibility  of  tbe  same 
rights.  For  why,  as  bos  been  already  remarked, 
should  that  provision  and  these  enactments 
have  been  made  for  the  establishment  and  se- 
curity of  that  which  was  established  and  safe 
independently  of  both!  I  bold  it,  then,  to  be 
true,  that  the  circumstance  of  invention  invests 
no  such  perfect  estate  or  right  of  property  as 
can  be  claimed  and  enforced  at  law  or  in  equity 
against  tbe  user  of  the  same  invention,  either 
by  subsequent  inventors  or  imitators,  and  that 
any  estate  or  property  in  tbe  mere  mental 
prooess  of  invention  must  be  traced  to  and  de- 
ducible  from  the  Constitution  and  the  act  of 
Congress  alone.  I  cannot  but  regard  as  mis- 
chievous and  alarming  an  attempt  to  introduce 
a  quasi  and  indefinite,  indefinable,  and  invisible 
estate,  independently  of  the  Constitution  and 
acts  of  Congress,  and  unknown  to  the  rules  and 
principles  of  the  common  law. 

It  is  the  patent  alone  which  creates  an  estate 
or  interest  in  the  invention  known  to  ihe  law, 
and  which  can  be  enforced  either  at  law  or  in 
equity,  either  by  the  inventor  or  by  the  person 
to  whom,  by  virtue  of  the  statute,  be  may  as- 
sign his  rights.  Down  to  the  Act  of  Congress 
of  1837,  nothing  but  the  estate,  interest,  or 
property  created  or  invested  by  tbe  patent 
itself,  was  made  assignable.  The  language  of 
the  law  is,  that  "every  patent,"  "the  exclusive 
right  under  any  patent,"  "the  thing  patented," 
may  be  assignable.  The  fact  or  existence  of  a 
patent  is  in  every  instance  inseparable  from 
the  right  given.  It  is  this  fact  and  this  only 
which  impresses  the  quality  of  assignability. 
Of  course  under  these  provisions  there  could  be 
no  transfer  of  the  legal  title  previously  to  a 
patent. 

By  section  sixth  of  the  Act  of  Congress  ap- 
proved March  '3d,  1837,  it  is  provided  ['505 
that  thereafter  any  patent  to  be  issued  may  be 
made  to  the  assignee  of  the  inventor  or  diacop- 
erer,  upon  tbe  conditions  set  forth  in  that  sec- 
tion. Yet  still  it  is  presumed  that,  until  the 
issuing  of  a  patent,  ao  far  is  it  from  being  true 
that  a  legal  estate  or  title  existed  in  such  as- 
si^rnee,  it  is  clear,  on  the  contrary,  that  no  legal 
title  existed  before  the  patent  in  the  inventor 
himself,  for  it  is  the  patent  which  constitutes 
his  title.  Of  course,  then,  the  assignee  can  at 
most  hold  nothing  but  an  equity  under  such  on 
assignment,  which  he  may  insist  upon  under 
this  assignment  against  the  inventor  or  against 
the  government;  but  he  has  no  legal  title  by 
force  merely  of  such  an  assignment,  and  a  for- 
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tiori  he  h«a  no  legal  title.  If  the  patent,  uot- 
nithstandiDg  aucb  an  aBBignmeiit,  is  in  fact  is- 
sued to  the  inventor,  but  is  thereby  entirely 
exclud(^d  from  all  pret^naion  to  a  legal  title. 
Thus,  in  the  case  before  us,  the  patent  under 
which  the  plaintiff  claims  was,  subsequently  to 
the  agreement  between  Fitzeerald  and  EnoB 
Wilder,  issued  to  Fitzgerald,  tne  inventor,  and, 
according  to  the  proofs  in  the  cause,  has  never 
been  renewed  to  Enos  Wilder,  nor  to  any 
claimant  under  him,  nor  been  assigned  to  any 
Buch  claimant,  but  remains  still  in  the  alleged 
inventor,  Fitzgerald.  It  seems  to  me  then,  in- 
disputable, that  the  legal  title  indispensable  for 
the  maintenance  of  this  suit  at  law  never  was 
in  the  plaintiff,  and  that  he  could  not  maintain 
the  action. 

The  second  instance  in  which  I  hold  the 
learned  justice  who  tried  this  cause  to  have 
erred  is  that  ia  which  he  instructed  the  jury  as 
follows:  "That  if  Conner  had  not  made  his  dis- 
oorery  public,  but  had  used  it  simply  tor  his 
own  private  purpose,  and  it  had  been  finally 
forgotten  or  abandoned,  such  discovery  and 
use  would  be  no  obstacle  to  the  taking  out  of  a. 
patent  by  Fitzgerald,  or  those  claiming  under 
him,  if  he  be  an  original,  though  not  the  first, 
inventor  or  discoverer  of  the  improvement." 
In  considering  this  instruction  of  the  learned 
judge,  the  first  vice  with  which  it  appears  to 
be  affected  is  its  violation  of  a  rule  thought  to 
b«  universally  applicable  to  instructions  to  ]■- 
ries  in  trials  at  law;  and  that  rule  ia  this,  that 
inatructiona  should  always  arise  out  of,  and  be 
limited  to,  the  facts  or  the  evidence  in  the 
cause  to  wtudi  the  questions  of  law  propound- 
ed from  the  bench  should  he  strictly  applica- 
ble; and  that  instructiona  which  are  general, 
abstract,  or  not  springing  from,  and  pertinent 
to,  the  facts  of  the  case,  are  calculated  to  mis- 
lead the  jury,  and  are  therefore  improper. 
Tried  by  this  rule,  the  instruction  of  the 
learned  judge,  so  far  as  it  relates  to  Conner's 
not  having  made  his  discovery  public,  or  hav- 
ing finally  forgotten  or  abandoned  it,  is  certain- 
ly irrelevant  to,  and  unsustained  by,  any  evi- 
S06*]  dcnce  in  the  record.  So  far  is  the  •enist- 
enee  of  such  testimony  from  being  shown,  the 
converse  is  proved  and  is  justly  inferable 
throughout;  for  although  it  does  not  appear 
that  Conner  advertised  hia  invention  in  the 
public  papers,  or  claimed  a  patent  for  it,  it  is 
admitted  that  he  used  this  safe  in  an  extensive 
buaineas  estubiiehment,  to  which  it  ia  certain 
from  the  nature  of  his  business  the  public  had 
acceaa;  and  it  is  not  pretended  that  ho  mnde 
any  effort  at  concealment  of  what  he  had  in- 
vented, and  the  record  is  enlirely  deatitule  of 
evidence  of  an  abandonment  of  his  invention. 
Afl  to  the  assumption  of  his  having  forgotten 
it,  there  is  neither  a  fact,  an  inquiry,  nor  a  con- 
jecture in  the  testimony  pointing  to  such  a 
conclusion.  The  instruction  appears  to  me  to 
be  wholly  gratuitous  and  irrelevant.  But  sup- 
posing this  instruction  to  have  been  founded 
upon  testimony  introduced  before  the  jury,  let 
us  consider  for  a  moment  ita  eorrectneas  as  a 
rule  of  law  applicable  to  this  cause.  This 
charge,  it  must  be  recollected,  admits  that 
Conner  was,  or  might  have  been,  the  first  in- 
ventor; and,  notwitnstanding,  asserts  that  Fitz- 
nrold,  though  posterior  in  time,  might.  u|)on 
the  condiUou  and  eonaiderations  assunted  bf 


the  judge,  become  the  owner  of  the  ri^t.  An 
these  conditions  warranted,  either  by  the  rules 
of  public  policy,  or  by  the  terms  and  language 
of  legislative  provisions  on  snch  subjects!  It 
is  said  that  patent  privileges  are  allowed  ■■ 
incitements  to  inventions  and  improvements  by 
which  the  publio  may  be  benefited.  Thia  posi- 
tion, that  may  be  conceded  in  general,  should 
not  be  nuide  a  means  of  preventing  the  great 
and  public  purposes  its  legitimate  enforcement 
ia  calculated  to  secure.  The  admission  of  this 
principle  leaves  entirely  open  the  inquiries, 
whether  he  is  more  the  benefactor  of  the  public 
who  makea  a  useful  improvement  which  he 
generously  shares  with  his  fellow  citisena,  or 
he  who  studies  aome  device  which  he  denies  to 
all,  and  limits  by  every  means  in  his  power  to  a 
lucrative  monopoly;  and  still  more,  whether  the 
latter  shall  be  permitted  to  seize  upon  that 
whioh  had  already  (as  ia  here  admitted)  been 
given  to  the  public,  thereby  to  levy  contribu- 
tions, not  only  upon  the  community  at  large, 
but  upon  him  even  who  had  been  its  generous 
benefactor.  It  was  doubtless  to  prevent  conse. 
quences  like  those  here  presented,  that  the  pri- 
ority and  originality  of  inventions  ore  so 
uniformly  and  explicitly  insisted  upon  in  all 
the  legislation  of  Congress,  aa  will  presently  be 
shown.  The  tendency  of  the  teamed  judge's 
charge  to  mislead  the  jury,  from  ita  want  of 
precision,  and  its  failure  to  define  any  certain 
predicament  upon  which  the  action  of  the  in- 
jury should  be  founded,  ia  of  itself  an  insuper- 
able objection  to  that  charge.  Thus  it  is  said, 
if  Conner  "had  not  made  his  discovery  public." 
In  what  mode?  it  may  be  asked.  What  form 
of  publicity  did  'the  learned  judge  in-  [*S07 
tend  the  jury  should  require?  It  is  shown  that 
Conner  used  his  safe  publicly;  that  is,  he  con- 
cealed it  from  no  one;  and  if  any  mode  or  kind 
of  publication  or  concealment  was  requisite, 
either  to  establish  or  conclude  the  right  of  Con- 
ner, or  to  conclude  common  right  (a  delinquen- 
cy in  the  nature  of  a  forfeiture,  surely  that 
mode,  if  found  either  in  any  statute,  or  in  the 
rules  of  the  common  law,  ought  to  have  been 
clearly  laid  down,  so  as  to  guard  the  rights  of 
all.  In  the  next  place,  it  ia  said  by  the  learned 
judge,  that,  if  Connor  had  abandoned  this  im- 
provement which  the  charge  admits  him  to  have 
invented,  this  would  justify  a  patent  to  another 
who  had  not  known  of  the  improvement,  al- 
though a  subsequent  inventor.  I  have  always 
understood  it  to  be  indisputable  lai^  that 
wherever  an  inventor  abandons  or  surrenders 
an  invention  or  improvement  which  he  has  cer- 
tainly made,  and  neither  claims  an  exclusive 
right  in  him~elf  nor  tran!>rers  it  to  another,  the 
invention  or  improvement  is  given  to  the  pub- 
lic; but  by  the  charge  in  this  case,  such  on 
abandonment  transfers  an  exclusive  right  to 
one  who,  by  the  case  supposed,  is-admitted  not 
to  be  the  fir^t  inventor.  So,  too,  with  respect 
to  the  bypolhesis  of  the  learned  judge  that  the 
invention  had,  or  might  have,  been  forgotten. 
To  this  the  saiue  objections  of  vagueness  and 
uncertainty,  and  the  graver  objection  of  iojna- 
tice  to  the  real  inventor  or  to  the  public,  ore 
applicable.  By  whom  and  for  what  interval  of 
time  must  this  improvement  have  been  forgot- 
ten, in  order  to  transfer  it  from  the  originator 
thereof*  For  a  term  of  years!  And  if  so,  (or 
how  long  a  term!  Uut  suppose  he  forgets  it 
Howard  1*. 
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for  Us  lifetime,  ahall  his  executor  or  his  postsr- 
tt J,  upon  the  azhibition  of  indiaputablc  proofs 
of  the  inTention,  ;ek,  ih&  vtrj  ffiachine  itself, 
perfect  in  •!]  its  parte  and  in  its  operation,  be 
cut  offi  This  aurelj  cannot  be;  but,  at  any 
rate,  the  jury  should  have  been  furnished  witli 
■ome  rule  or  measure  of  oblivious  he  sh,  if  thia 
was  to  be  made  the  substantive  cause  of  depri- 
vation as  to  the  original  inventor,  or  the  foun- 
dation of  right  and  of  exclusive  right  in  one 
confessedly  not  the  first  inventor.  An  attempt 
has  been  made  to  compare  the  doctrine  pro- 
pounded by  the  court  to  what  it  might  be 
thought  is  the  law  as  applicable  to  the  discov- 
ery, or  rather  recovery,  of  the  processes  em- 
^oyed  in  wliat  have  been  called  the  lost  arts. 
This  illustration  is  in  itself  somewhat  equivo- 
cal, and  by  no  meana  satisfactoiy;  for  if  that 
procesa  could  certainly  be  shown  to  be  the  same 
with  one  claimed  by  the  modem  inventor,  hia 
discovery  could  scarcely  have  the  merit  of  orig- 
inality, or  be  the  foundation  of  exclusive 
right.  Bnt,  in  truth,  the  illustration  attempted 
to  be  drawn  from  a  revival  of  a  lost  art  is  not 
apposite  to  the  present  case.  The  term  "lost 
SOS*]  art"  is  applicable  peculiarly  *to  certain 
momunenta  of  antiquity  still  remaining  in  the 
world,  the  process  of  whose  accomplishment 
has  been  lost  for  centuriea,  has  been  irretriev- 
ably swept  from  the  earth,  with  every  vestige 
of  the  arcluTM  or  teoords  of  tlie  nations  with 
wbom  thoM  arts  existed,  and  the  origin  or  even 
the  identity  «f  which  process  none  can  certain- 
ly eatablisn.  And  if  a  means  of  producing  the 
raect  we  aee  and  have  amongst  us  be  discov- 
ered, and  none  can  either  by  history  or  tradi- 
UoD  refer  to  a  similar  or  to  the  identical  proc- 
ess, the  inventor  of  that  means  may  so  far 
daun  the  merit  of  originality,  though  the  work 
Itself  nuy  have  been  produced  jMssibly  by  the 
same  means.  But  not  one  principle  drawn  from 
SQch  a  state  of  things  can  be  applied  to  a  recent 
proceeding,  which  conitta  from  ite  ori^  scarce- 
ly a  period  of  fifteen  years.  In  fine,  this  ruling 
of  the  learned  judge  is  regarded  as  being  at  war 
not  less  with  the  policy  and  objects  than  it  is 
with  the  express  language  of  all  the  legislation 
by  Ctmgress  upon  the  subject  of  patent  rights, 
irtiieh  legislati<m  has  uniformly  constituted 
priMity  of  invention  to  be  the  foundation  and 
the  teat  of  all  such  rights.  Thus  in  the  Act  of 
April  10th,  1790,  the  first  patent  law  (1  Stat. 
at  I^rge,  109),  it  is  declared  by  the  first  sec- 
tion, "That  upon  the  application  of  any  person 
or  persona,  etc.,  setting  forth  that  he,  she,  or 
they  hath  or  have  invented  or  discovered  any 
■a^nl  art,  etc.,  not  before  known  or  used,"  etc.; 
and  the  second  section  of  the  same  statute,  re- 


)  distinguish  it  from  all  other  things 
known  or  used." 

The  Act  of  February  21st,  1793  (1  Stat,  at 
I^xgt,  318),  provides,  that  when  any  citizen  or 
dtinn*  of  the  United  SUtes  shall  allege  that 
he  or  they  have  invented  any  "new  and  useful 
art,  etc.,  not  known  or  used  before  the  appH- 
catiM),"  etc 

By  the  Act  of  April  17th,  1800  (2  Stat,  at 
lAfge,  38),  which  extends  the  privilege  of  pat- 
ents to  aliena,  praof  is  reqtdrad  that  the  art, 
fnveatian,  or  dfasorsry  hath  aot  been  known 
IS  Ii.  ad. 


or  used  in  that  or  any  foreign  country.  H  is 
true  that  this  requisition  has  been  so  far  re- 
laxed as  to  admit  of  the  patenting  in  this  coun- 
try inventions  which  had  been  invented  and 
used  abroad,  but  with  respect  to  this  country 
the  invention,  etc.,  must  still  be  original. 

In  the  Act  of  July  4th,  1836  (5  Stat,  at 
I.arge,  117),  reorganizing  the  patent  ofTiee,  th<^ 
language  of  the  sixth  section  is  as  follows: 
"That  any  person  or  persons  having  discov- 
ered or  invented  any  new  and  useful  art,  etc., 
not  known  or  used  by  others  before  his  or 
their  discovery,"  etc  The  language  and  im- 
port of  the  laws  here  cited  are  too  plain  to  T<t- 
quire  comment,  *and  I  think  that  the  [*50» 
production  of  a  single  instance  from  the  stat- 
ute book  may  safely  be  challenged  by  which 
the  requisities  above  mentioned  have  been  dis- 
pensed with.  Every  law,  on  the  contrary,  hai 
emphatically  demanded  originality  and  priority 
as  indispensable  prerequisites  to  patent  privf' 
leges,  and  every  aspirant  to  such  privileges  is 
expressly  required  to  swear  to  these  prerequi- 
sites, as  well  as  to  establish  them.  These  testa 
ordained  by  the  laws  are  not  only  founded 
upon  the  true  reason  for  the  privileges  con- 
ferred, but  they  are  simple  and  comprehensible; 
whereas  the  innovations  permitted  by  the  rul- 
ing of  the  learned  judge  not  only  coallict  with 
the  true  reason  and  foundation  of  patent  privi- 
leges, bat  tend  to  an  uncertainty  and  confusion 
which  cannot  but  invite  litigation  and  mischief. 

I  think  that  the  judgment  of  the  Circuit 
Court  should  be  reversed,,  and  the  cause  re- 
manded lor  a  venire  facias  de  novo. 


Ut.  Justice  Giler  also  dissented.  , 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Ciruit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  tliis  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  cent,  per  annum. 


BENJAMIN   Q.   WILDER. 


Alter  a  ease  bas  been  decided  and  Judgment  pro- 
lounced  by  this  court,  It  Is  too  late  to  move  to 
ipen  the  judgment  for  the  purpose  of  ameudJns  the 
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AT  a  iiibfleqnent  dmj  of  the  term  a  petition 
wu  filed  by  th«  pl^atiffs  In  error,  that  tLo 
foregoing  case  might  be  re-opened  for  the  pur- 
pose of  amending  the  bill  of  exceptions,  and 
re urgued  on  auch  amended  bill. 

The  petition  recited  certain  portions  of  the 
opinion  of  this  court  in  the  case  relating  to  the 
Conner  safe,  wherein  the  court,  after  recapitu- 
lating the  evidence  applicable  thereto,  as 
810*]  *well  as  the  jnBtruction  given  by  the 
court  below,  decide  that  there  was  no  error  in 
Buch  instruction,  which  "put  it  to  the  jury 
to  Bay,  whether  this  safe  had  been  finally  foi- 
gotten  or  abandoned  before  Fitzgerald's  inven- 
tion, and  whether  he  was  the  original  Inventor 
of  the  safe  for  which  he  had  obtained  the  pat- 
ent; directing  them,  if  they  found  these  two 
facta,  that  their  verdict  must  be  for  the  plain- 
tiff." The  petition  then  aven,  that  the  exist- 
ence and  use  of  the  Conner  safe,  from  the  time 
of  its  construction  to  the  time  ol  the  trial,  was 
proved  in  the  court  below,  and  that  it  was  ao 
stated  in  a  bill  of  exceptions  prepared  by  the 
counsel  of  the  petitioners  and  submitted  to  the 
oourt.  That  the  original  plaintiff  did  not  make 
any  specific  objections  to  petitioners'  statement 
of  the  evidence  as  to  the  Conner  safe  {as  is  al- 
leged to  be  the  practice  settled  by  the  Supreme 
Court  of  New  York),  but  proposed  a  different 
bill  of  exceptions  as  a  substitute  therefor, 
which  the  court  below  adopted  against  the  re- 
monstrance of  petitioners'  counsel.  The  peti- 
tion then  insists,  that  if  the  facts  stated  in  pe- 
titioners' bill  of  exceptions  respecting  the  Con- 
ner safe  had  been  set  forth  substantially  in  any 
bill  of  exceptions,  this  court,  upon  the  princi- 
ples contained  in  their  opinion,  must  have  de- 
termined  this  cauM   in   favor  of   plaintiffs   in 


THE  HARTFORD  BRHWE  COMPANY. 

State  Legislature  may  revoke  grant  of  ferry 
right  U>  town — restoration  of  ferry  after 
agreement  of  proprietors  of  competing  bridge 
to  incur  certain  expenses  for  public  benefit, 
and  their  compliance,  nnconstltutional. 

From  Ibe  Tear  1681  to  ITBS  a  fraochlse  In  the 

ferry  over  the  Coonecttcut  River  belonged  to  the 
town  ol  Harttord,  situated  on  the  west  bank  of  tbK 
1-1  ver. 

lu  1TS3  the  Leslslstnre  Incorporated  the  town  of 
EaaC  Hartford,  and  granted  to  It  one  halt  of  ttke 
ferry  during  the  pleasure  ot  the  General  AsBembly. 

la  ISOB  a  company  iras  Incorporated  to  build  a 
bridge  across  the  river,  which,  being  erected,  was 
Injured  and  rebuilt  In  1618.  when  Ae  lyeKlaleture 
resolved  that  the  ferry  sbauld  be  discontinued. 

This  actj  dlacontlQulng  t"     '     ~"'  ' 
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erry  rlgbt 

After  the  year '1818  the  LeBlslatnre  passed  tr- 
eral  acts  contiadlctory  to  each  other,  altertiatelT 
restorlug  and  discontinuing  tbe  terry.  TboM 
wblcta  restored  tbe  terry  were  declared  to  be  uncon- 
stitutional by  tbe  Stale  courts,  upon  the  ground 
tbat  the  Act  at  181S  bad  been  passed  to  encourage 
the  bridge  company  to  rebuild  their  bridge,  whlcb 
hurt  been  washed  away.  But  tbeae  deelsloDB  art 
property  before  this  court  In  this  cose  for  revl- 


the   Btate  court- 


East  Harttocd,  having  no  rlgbt  to 
Try  privilege,  may  have  been  coc- 
\  by  Injunction,  from  doing  BO,  by 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court; 

This  case  was  argued  early  in  the  present 
term,  and  the  judgment  of  the  Circuit  Court 
aflirmcil. 

A  motion  is  now  made  to  open  the  judgment 
for  the  purpose  of  amending  the  bill  of  excep- 
tions and  rehearing  the  case,  upon  the  ground 
that  material  evidence  offered  by  the  plainlitrs 
in  error,  which  might  have  influenced  the  judg- 
ment of  this  court,  has  been  omitted  in  the 
bill  of  exceptions  contained  in  the  record. 

If  any  error  or  mistake  was  committed  in 
framing  this  exception,  it  might  undoubtedly 
have  been  corrected  by  a  certiorari,  if  the  ap- 
plication had  been  made  in  due  time  and  upon 
sufficient  cause.  Bat  this  application  is  too 
late,  even  if  the  evidence  which  the  plaintiffs 
in  error  propose  to  introduce  would  have  in- 
fluenced the  decision.  We  by  no  means  intend 
to  say  that  it  would  have  done  so.  But  they 
rested  satisfied  with  the  exception  as  it  stood; 


upon  the  evidence  as  stated  in  the  exception. 
After  that  judgment  has  been  pronounced,  it 
is  too  late  to  say  that  the  statement  was  imper- 
fect or  erroneous,  and  to  make  a  new  case 
by  the  introduction  of  new  evidence,  and  a  neir 

.  ..E  luuiton  IB  therefore  ovcrniicd. 


The  defendant  in  error  filed  its  petition  in 
the  Superior  Court,  holden  at  Hartford,  for  an 
injunction  restraining  the  town  of  East  Hart- 
ford (plaintiff  in  error),  its  servants,  agents, 
etc,  from  the  use  of  a  certain  ferrj  over  the 
Connecticut  River,  and  from  receiving  tolls, 
etc  Upon  the  hearing  of  the  cause  on  petition, 
answer,  and  the  report  of  a  committee  appoint- 
ed to  inquire  into  the  facte,  the  injunction  was 
granted;  and  upon  being  carried  to  the  Supreme 
Court  of  Errors,  the  decree  of  the  court  below 
was  afi!irmcd.  Whereupon  the  case  was  brought 
here  by  writ  of  error,  under  tbe  twenty-fifth 
section  of  the  Judiciary  Act, 

The  report  of  the  committee  was  as  follows, 
omitting  the  documents  referred  to  therein,  and 
which  were  appended  to  the  report. 
"To  the  Honorable  Superior  Court,  to  be  hold- 
en  by  adjournment  at  Hartford,  in  and  for 
the    County    of   Hartford,    on    the    second 
Tuesday  of  June,  A.  D.  1843  r 
"At  an  adjourned  term  of  said  court,  holden 
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■t  Mid  ^uttord  on  the  Ut  day  of  Hay,  1S43, 
upon  »  bill  in  equity  then  and  there  pending 
before  said  court,  in  which  bill  the  Hartford 
5  fa*]  "BridBe  Company  is  complainant,  and 
the  town  of  Kast  Hartford  and  Samuel  Brewer, 
of  said  town  of  East  Hartford,  arc  respord- 
enta,  the  aubBoriberB  were  appointed  a  cora- 
mittee  to  find  and  report  to  said  court,  at  an 
adjourned  session  thereof,  to  be  holden  at  Hart- 
ford aforeaaid,  on  the  second  Tuesday  of  June, 
1S43,  the  facta  in  aaid  bill,  and  the  answer 
tliereto.  And  haWng  duly  notified  the  parties 
of  the  time  when,  and  the  place  wiiere,  we 
-would  neet  and  hear  them  in  relation  to  the 
facts  in  said  bill  and  answer  contained,  we,  in 
conformity  with  said  notice,  met  the  parties  on 
the  0th  day  of  June  instant,  at  the  city  court 
xoom  in  the  said  town  of  Hartford,  and,  haviug 
"bwai  flnt  sworn  accordiag  to  law,  fully  beard 
them,  from  day  to  day,  by  their  counsel  and 
with  their  teatimony  and  witnesses,  and  now 
find  and  report  the  facts  following,  v\z.:  That 
in  the  month  of  December,  1681,  the  town  of 
Hartford  passed  a  vote  regulating  the  tolls  to 
be  taken  at  the  ferry  over  Connecticut  Biver, 
between  said  town  of  Hartford  and  what  is 
now  the  town  of  East  Hartford;  which  ap- 
pears by  a  copy  of  said  vote  hereunto  attached, 
and  marked  A. '  That  on  the  31st  day  of  March, 
1682,  said  ferry  was,  by  said  town  of  Hartford, 
leased  to  Thomas  Cadwell  for  the  term  of  seven 
years;  a  copy  of  which  lease  is  attached  here- 
nnto,  marked  B.  That  on  the  13th  day  of 
December,  1887,  said  lease  was  renewed  to  the 
ume  Thomas  Cadwell  for  the  further  t«rm  of 
seven  years;  a  copy  of  whicb  renewal  is  at- 
tached hereunto,  and  marked  C.  That  on  the  27th 
day  of  December,  1894,  aaid  town  of  Hartford 
chose  a  committee  to  contract  with  some  per- 
son to  take  the  ferry  upon  the  beat  terms  in 
their  power;  of  which  vote  a  copy  is  attached 
hereunto,  marked  D.  That  on  the  15th  day  of 
January,  IQS6-6,  said  committee  engaged  the 
said  Thomas  Cadwell  to  take  the  terry  afore- 
said for  seven  years;  of  which  lease  a  copy  is 
hereunto  attached,  marked  E.  That  at  the 
session  of  the  legislature  in  October,  1095,  the 
tolls  to  be  taken,  both  at  the  Hartford  and 
Windsor  ferries,  were  regulated  by  law,  as  will 
appear  by  an  act  in  the  edition  of  statutes,  169S. 
That  the  toJla  or  fares  to  be  taken  at  the  Hart- 
ford ferry  were  regulated  by  legislative  enact- 
menta,  as  appears  by  the  edition  of  statutes. 
1808.  That  from  the  year  1681  until  October, 
1783,  said  ferry  continued  to  he  the  franchise 
of  said  town  of  Hartford,  and  during  that  period 
-'as  used  and  enjoyed  aa  such  by  the  town  of 
Hartford  alone;  but  that  the  Legislature,  at 
their  session  in  October,  1783,  incorporated  the 
town  of  East  Hartford,  granting  to  said  town 
ot  East  Hartford  one  half  of  said  ferry  during 
the  plrasura  of  the  General  Assembly;  a  copy 
nf  which. act  is  hereunto  attached,  marked  S. 
Timt  said  town  of  Hartford,  on  the  1st  day  of 
February,  1810,  for  the  consideration  of  an 
SI 3*]  'annual  rent  of  forty-five  dollars,  leased 
its  moiety  of  said  ferry  to  Daniel  Buck  and 
Eliaha  Williams  for  the  term  of  five  years,  and 
tliat  the  payment  of  the  rent  reserved  in  said 
lease  was  duly  made  by  said  lessees  up  to  tiie 
fear  1814,  when,  in  consequence  of  the  reduced 
trarel  across  aaid  ferry,  said  town  of  Hartford 
'xaeted  of  aaid  Buck  and  Williams  no  rent 
.t  l<.  ad. 


thereafter;   hut  that  certain  individuals  int«r* 

ested  in  the  business  and  real  estate  on  Ferr/ 
Street,  in  aaid  town  of  Hartford,  and  others, 
at  their  own  expense,  procured  a  ferry-boat, 
which  waa  run  across  said  ferry,  and  from 
which  they  recevived  no  toll  whatever,  and  no 
compensation,  other  than  an  allowance  made 
by  the  ferryman  for  the  use  of  the  boat,  the 
town  of  Hartford  making  no  opposition  to  this 
—  of  their  right,  which  continued  until  the 
year  1818.  That  at  the  session  of  the  General 
Assembly  in  October,  180S,  upon  the  petition 
of  John  Wataon  and  others,  an  act  or  resolve 
passed  incorporating  the  said  John  Wat- 
and  others  by  the  name  of  the  Hartford 
Bridge  Company,  and  granting  them  liberty  to 
erect  a  bridge  across  Connecticut  River,  and  to 
raise  and  build  a  causeway  through  the  mead- 
ows of  East  Hartford;  which  act  or  resolve  ia 
made  a  part  of  this  report,  and  is  contained  in 
the  volume  of  Private  Acts  of  the  State  of  Con- 
necticut, at  the  264th  page.  That  the  peti- 
tioners, in  pursuance  of  said  charter  or  act  of 
incorporation,  erected  a  bridge  across  said  Con- 
necticut River,  and  built  said  causeway  through 
the  meadows  of  East  Hartford,  and  in  all  things 
pursued  the  provisions  contained  in  aaid  act  of 
incorporation,  except  that  aaid  bridge  was  not 
so  erected  that  the  travel  was  on  a  horizontal 
line  in  the  chord  of  the  arch,  nor  were  the  pier* 
as  high  as  contemplated  by  the  act  of  incorpo- 
ration; but  said  bridge  and  causeway,  after  the 
same  were  completed,  were  accepted  by  Jolm 
Cadwell,  Jonathan  Brace,  and  Andrew  Kings- 
bury, Esquires,  a  standing  committee  by  tlie 
General  Assembly  appointed  in  said  act  of  in- 
corporation, for  all  the  purposes  mentioned  in 
aaid  act,  whoae  certificate,  marked  G,  is  here- 
unto attached;  and  that  no  objection  to  the 
mode  or  manner  of  the  erection  of  said  bridge 
in  not  having  the  travel  thereon  on  a  horitontal 
line  in  the  chord  of  the  arch,  nor  to  the  heiglit 
of  said  piers,  has  keen  made  known  until  after 
the  petition  which  the  petitioners  preferred  to 
the  October  eession  of  the  General  Assembly 
in  the  year  1817;  but  that  the  General  Assem- 
bly has  once  and  again  acted  upon  the  subject 
of  the  tolls  of  aaid  bridge,  and  other  interesta 
appertaining  thereto,  and  granted  the  petition- 
ers a.  new  charter  in  the  year  1818,  without 
claiming  that  the  charter  of  1808  was  forfeited 
by  a  non-compliance  with  any  of  the  conditiona 
thereof.  That  the  petitioners,  on  the  3d  day 
of  October,  1817,  made  application  to  the 
"General  Assembly  for  a  discontinu-  ['614 
aiice  of  aaid  ferry  between  the  towns  of  Hart- 
ford and  East  Hartford;  which  petition  is 
hereunto  attached,  marked  H;  upon  which  pe- 
tition the  (ieneral  Assembly  passed  a  resolve  or 
act;  which  resolve  or  net  is  copied,  and  ia  here- 
unto attached,  marked  X.  That  under  said  re- 
solve the  petitioners  expended  laL'(;c  sums  in 
tiie  repairs  of  said  bridge  and  causeway,  under 
the  inapcction  of  the  aaid  John  Cadwell,  Jona- 
than ISrace,  and  Anthony  Kingsbury,  E^quirea, 
who,  by  said  act  or  resolve,  wijre  by  said  Gen- 
eral Assembly  constituted  a  committee  or  com- 
missioners to  superintend  the  repairs  on  said 
bridge  anil  causeway.  That  in  erecting  or  re 
pairing  suid  bridge,  the  petitioners,  from  time 
to  time,  received  directions  from  said  commit- 
tee or  cummissionera,  which  directions  were 
followed  and  oi>eyed,  and  said  causeway  and 
Bit 
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bridge  were  repaired  and  ready  for  the  Mcom- 
modstion  »f  tne  public  on  the  1st  day  ol  De- 
cember, 1818,  u  appears  b^  the  eertlflcate  of 
aaid  committee  or  commisaioners  hereunto  at- 
tached, marked  K;  but  in  tht  erection  of  said 
bridge  b;  the  petitioners,  that  part  of  the  wood- 
work or  floor  of  said  bridge  which  is  opened 
or  unfolded  for  the  passage  of  Tessels,  was  con- 
structed rmly  24  feet  T  inches  wide,  while  the 
space  underneath,  between  the  abutment  and 
pier  of  said  bridge  on  the  west  side,  through 
which  the  hull  of  Tessela  must  pass,  is  more 
than  30  feet  wide.  That  no  delay  has  ever 
been  occasioned  to  any  veaael  in  passing  through 
said  bridge  for  want  of  apaoe  or  room  through 
which  to  paas)  nor  does  it  appear  that  any  od- 
jection  against  the  width  of  the  passage  through 
said  bridge  was  ever  raiaed  by  the  public, 
or  by  thoae  who  are  in  the  habit  of  passing 
with  their  vessels  through  aaid  bridge,  until 
after  the  year  1836.  And  thia  committee  are 
of  opinion,  and  do  find,  that,  notwitbatand- 
ing  the  opening  in  the  wood- work  of  said 
bridge,  through  which  vessels  are  to  pass,  does 
not  exceed  24  feet  7  inches  in  width,  yet  there 
is  adequate  room  for  the  accommodation  of  all 
who  have  occasion  to  pass  through  said  bridge 
with  their  vessels,  and  no  inconvenience  is  suf- 
fered by  the  public  in  consequence  of  the  nar- 
rowness of  the  passage  through  the  wood-work 
of  said  bridge.  And  although  the  rights  of 
the  petitioners  in  relation  to  sajd  bridge,  and 
their  compliance  with  or  violation  of  the  terras 
and  provisions  of  their  several  charters,  have 
been  frequently,  both  incidentally  and  direct- 
ly, the  Bubjecta  of  discussion  and  debate  be- 
fore the  General  Assembly,  and  their  decision 
upon  said  points  been  had,  yet  has  no  real  or 
apparent  non-compliance  on  the  part  of  the  pe- 
titioners with  the  terms  or  provisions  of  the 
charter  of  181S,  in  neglecting  to  make  the  open- 
ing in  the  wood-work  of  said  bridge  for  the 
passage  of  vessels  wider  than  24  feet  7  inches, 
ever  been  deemed  or  adjudged  by  said 
61S']  'General  Assembly  a  violation  of  said 
ohari;er,  or  a  forfeiture  thereof,  not  withstand- 
ing they  have  once  and  again  been  urged  to 
come  to  such  a  conclusion.  That  on  the  21st 
day   of   April,    1837,   8.   W.   Mills   and   others 

E referred  their  petition  to  the  General  Assem- 
iy  of  aaid  State,  to  be  holden  at  Hartford  un 
the  first  Wednesday  of  May  of  the  aame  year, 
complaining,  among  other  things,  of  the 
width  of  the  draw  of  said  bridge;  a  oopy  of 
which  petition  is  hereunto  attached,  marked 
L;  upon  which  petition,  at  the  same  session 
of  the  General  Assembly,  a  report  of  the  joint 
standing  committee  on  roads  and  brides  was 
made  and  accepted;  a  copy  of  which  is  here- 
unto attached,  marked  M.  That  when  the 
town  of  Manchester,  by  an  act  of  the  General 
Assembly,  passed  at  their  session  in  May,  1823, 
was  incorporated  into  a  town,  and  set  off  from 
said  town  of  East  Hartford,  no  notice  was 
taken  in  said  act  of  the  interest  of  said  town  of 
East  Hartford  in  said  ferry;  which  act  incor- 
porating said  town  of  Manchester  may  be 
found  on  the  1155th  page  of  the  private  acta  or 
laws  of  the  State  of  Connecticut  and  ia  made 
a  part  of  this  report.  That  after  the  passage 
of  the  Act  of  the  year  I81S  by  the  General  As- 
sembly, and  tlie  discontinuance  of  the  ferry 
between  the  towns  of  Hariford  and  Eaat  Hart- 
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Monday  of  December,  1836,  passed  aeveral 
votes;  copies  of  which  votes  are  hereunto'  at- 
tached, marked  N;  and  that  prior  to  the  year 
1818,  and  the  passage  of  the  act  of  the  General 
Assembly  granting  to  the  petitioners  permis- 
sion to  erect  a  new  bridge;  the  inhabitants  of 
said  town  of  Hartford,  at  an  adjourned  town 
meeting  by  them  holden  on  the  2Dth  day  of 
December,  1817,  passed  a  vote  a  copy  of  which 
marked  0,  is  hereunto  attached. 

That  at  the  scasion  of  the  General  Assembly 
in  May,  1836,  an  act  was  passed,  repealing  bo 
much  of  the  Act  of  1818  as  abolished  or  dis- 
continued the  ferry  between  the  towns  of  Hart- 
ford and  East  Hartford;  which  act  is  made  Si 
part  of  this  report,  and  is  on  the  585th  page  at 
the  private  acts  or  laws  of  the  State  of  Connec- 
ticut; which  act  or  resolve  was  passed  upon  the 
petition  of  Caleb  Stockb'ridge  and  others;  to 
which  petition  the  towns  of  Hartford  and  Elast 
Hartford  were  made  respondents.  That  aaid 
General  Assembly,  at  their  aession  in  May, 
1842,  passed  a  resolve,  which  is  made  a  part  of 
this  report,  and  ia  found  on  the  21at  page  of  the 
resolutions  of  the  General  Assembly,  passed 
May  session,  1842.  That  on  the  14th  day  of 
May,  1842,  application  was  made  by  the  agent 
and  attorney  of  the  petitioners  to  several  of  the 
selectmen  of  said  town  of  Hartford,  for  the  pur- 
chase of  the  right  of  said  town  of  Hartford  in 
and  to  aaid  ferry.  That  several  of  *said  [*51C 
selectmen,  to  whom  aaid  application  waa  made, 
did  not  suppose  that  said  town  of  Hartford  had 
an  interest  in  more  than  a  moiety  of  said  ferry, 
although  they  had  been  from  time  to  time  con- 
versant with  all  the  facta  in  relation  to  aaid  fer- 
ry and  the  various  claims  concerning  the  same, 
made  before  the  legislature  when  the  righta  of 
the  petitioners  and  of  said  town  of  East  Hartford 
were  discussed,  and  the  petitioners  claimed  that 
neither  the  town  of  Hartford  nor  East  Hartford 
had  any  right  to  said  ferry,  but  that  said  select- 
men subscribed  an  instrument  or  indenture,  A 
copy  of  which,  marked  R,  is  hereunto  attached, 
Buoject,  however,  to  the  approval  of  the  inbabit- 
anta  of  said  town  of  Hartford,  to  be  ezpresBed 
at  a  town-meeting  to  be  subsequently  held;  and 
that  on  the  18th  day  of  May,  1842,  aaid  town 
of  Hartford,  at  a  special  town-meeting  on  that 
day  held,  by  virtue  of  warning  which  is  here- 
unto attached,  marked  S,  approved  of  aaid  in- 
denture or  instrument  thus  executed  previously 
by  said  selectmen  of  aaid  town  of  Hartford; 
and  we  find  that  the  agent  and  attorney  of  the 
petitioners,  when  negotiating  with  said  select- 
men in  relation  to  the  purchase  by  the  petition- 
ers of  the  right  of  said  town  of  Hartford  in  and 
to  said  ferry,  distinctly  stated  to  said  selectmen 
that  the  abject  of  the  petitioners,  in  purchasing 
the  right  of  the  said  town  of  Hartford  in  and  to 
said  ferry,  was  to  enable  the  petitioners  to  com- 
mence some  process  before  a  court  of  law  or 
equity,  by  which  the  questions  at  issue  between 
the  petitioners  and  the  town  of  East  Hartford 
might  be  finally  decided.  That  the  whole  ne- 
gotiation between  the  agent  and  attorney  of  the 
petitioners,  and  said  selectmen  and  town  of 
Hartford,  was  fairly  and  honestly  conducted. 
That  the  petitioners  paid  to  said  town  of  Hart- 
ford the  first  annual  payment  due  on  said  in- 
Btrument,  in  the  mouth  of  September,  1842. 
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That  from  time  immemorial,  until  the  year 
181B,  no  boats,  other  than  flat-bottomed  scow 
boats,  moved  by  oars,  had  been  need  on  said 
ferry,  but  that,  from  the  year  1836  until  tbin 
time,  aaid  town  of  East  Hartford,  when  usinf^ 
•aid  ferry,  ha*  mn  a  horae  boat  at  said  ferry. 
That  with  the  exception  of  the  time  when  tne 
bridge  of  the  petitioners  hns  been  impassable, 
and  said  town  of  Hartford  has  by  law  been 
compelled  to  keep  up  said  ferry,  the  said  town 
of  Hartford  has  not  made  any  use  of  said  ferry 
as  a  franchise,  or  derived  any  benefit  or  emolu- 
ment theretrotn,  since  the  year  1814.  That 
trom  the  time  wben  the  bridge  of  the  petitioners 
was  completed,  in  the  year  1818,  until  after  the 
passage  of  the  resolve  of  the  General  Assembly 
in  May,  1836,  said  ferry  between  the  towns  of 
E^rtfonl  and  East  Hartford  was  not  used  as  a 
public  ferry,  tmd  no  boats  during  said  time 
were  kept  thereat  by  said  towns  of  Hartford 
S13»]  "and  East  Hartford,  or  either  of  them, 
to  transport  and  convey  passengers,  freight, 
etc  That  from  the  time  when  said  ferry  be- 
twoen  the  towns  of  Hartford  and  East  Hart- 
ford was  restored  by  the  General  Assembly,  in 
'  1836,  until  it  was  discontinued,  in  1841,  the 
town  of  East  Hartford  has  received  for  fjrriagea 
and  tolls  collected  at  said  ferry,  which  during 
snid  Utue  has  been  carried  on  solely  by  said 
town  of  East  Hartford,  a  large  sum  of  money, 
viK.:  more  than  ten  thousand  dollars.  That, 
after  the  year  1814,  the  ferry  between  said 
towns  of  Hartford  and  East  Hartford  was  not 
kept  up  by  both  or  either  of  said  towns,  but 
th»t  individuals,  upon  their  own  responsibility 
and  at  their  own  cost  and  charges,  managed 
said  ferry,  and  collected  toll  thereon,  until  the 
bridge  fint  erected  by  the  petitioners  was  par- 
tially or  wholly  destroyed,  in  the  year  1818, 
when  by  law  said  towns  of  Hartford  and  East 
Hartford  were  compelled  to  keep  boats  at  said 
ferry  for  the  accommodation  of  the  public  tra- 
vel, which  the  said  town  of  Hartford  relin- 
ijuiebed  and  abandoned  as  soon  the  petitioners 
lebuilt  or  repaired  their  said  bridge,  the  erec- 
tion of  whieh  relieved  the  said  towns  of  Hart- 
ford and  East  Hartford  from  the  necessity  and 
Rxpenae  of  maintaining  boats  suitable  for  cross. 
ing  th«  meadows  in  time  of  flood.  That  since 
the  eompletion  of  the  first  bridge  of  the  peti- 
tionera,  in  1811,  the  petitioners  have  ever  been 
acenstomed  to  take  toll  according  to  law  of  all 
who  have  made  use  of  their  said  bridge,  nor  has 
any  person  disputed  or  resisted  their  right  upon 
the  pretense  that  either  the  first  or  the  second 
bridge  was  not  constructed  according  to  the  pro- 
viaiona  of  their  several  charters  or  grants.  That 
the  petitioners,  since  the  purchase  by  them  of 
the  right  of  the  town  of  Hartford  in  and  to 
said  ferry,  have  not  run  any  boat  across  said 
ferry,  nor  made  any  provision  for  the  accom. 
modation  of  the  public  travel  at  said  ferry, 
nor  commenced,  until  the  date  of  this  petition, 
any  suit  at  law  or  bill  in  equity  against  the 
respondents,  or  either  of  them.  The  commit- 
tee further  find,  that  the  petitioners  liave  in- 
vested in  said  bridge  and  causeway  a  large  sunt 
of  money;  that  the  bridge  and  causeway  erected 
by  them  onder  the  grant  or  charter  of  1808, 
and  whidi  was  accepted  and  approved  by  thu 
aomnusaionera  or  standing  committee  appointed 
by  the  General  Assembly,  cost  more  than  nine- 
ty-tis  thooMJid  dollaiSi  that  to  reconstruct 
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said  bridge  under  the  grant  or  charter  of  1818, 
and  to  rebuild  said  causeway,  and  make  therein 
and  in  said  bridge  such  alterations  and  im- 
provements as  were  directed  by  the  act  of  the 
L<'^'i»lature,  the  petitioners  expended  about 
thirty  thousand  dollars;  and  that,  for  various 
other  repairs  and  expenditures  on  said  bridge 
and  causeway,  the  petitioners  have  disbursed  a 
further  'sum  of  forty-seven  thousand  1*51» 
dollars  and  upwards;  so  that  the  standing 
committee  or  commissioners  on  said  bridge, 
when  settling  the  accounts  of  said  Hartford 
Bridge  Company,  on  the  12tb  day  of  April, 
1842,  found  and  reported  to  the  General  As- 
sembly, that  on  said  letb  day  of  April,  1842, 
there  was  due  to  the  petitioners,  for  arrears  of 
interest  on  the  capital  by  them  invested,  at  the 
rate  of  twelve  per  cent,  per  annum,  the  sum  of 
$227,270.89;  that  the  annual  receipts  for  toll, 
so  far  as  the  same  can  be  ascertained  from  the 
treasury  office,  are  contained  in  a  schedule  here- 
unto attached,  marked  T.  The  committee  find 
that  Samuel  Brewer,  one  of  the  respondents,  at 
the  time  of  commencing  this  petition,  was  one 
of  the  selectmen  of  said  town  of  East  Hartford, 
and,  as  agent  of  said  town  of  East  Hartford, 
had  charge  of  said  ferry  and  of  the  ferry-boat. 
And  we  further  find,  that  although  some  of 
the  inhabitants  of  East  Ibirtford,  Glastenbury, 
and  other  towns,  are  personally  accommodated 
by  a  continuance  of  tne  ferry,  especially  when 
their  business  in  the  town  of  Hartford  callfl 
them  into  State  Street,  or  parts  of  the  town  of 
Hartford  lying  south  of  State  Street,  inasmuch 
as  the  distance  which  they  are  under  the  ne- 
cessity of  traveling  is  considerably  diminished, 
and  the  toll  or  fare  which  they  are  compelled 
to  pay  is  less  at  the  ferry  than  at  the  bridge, 
still  it  is  only  when  the  river  is  low  in  the  sum- 
mer season,  and  the  weather  not  windy  and 
boisterous,  that  the  ferry  is  preferable  to  the 
bridge,  even  to  these  individuals.  But  the 
committee  are  of  opinion,  and  do  find,  that 
said  ferry  is  not  of  public  convenience  and  ne- 
cessity, nor  do  the  interest  of  the  community 
require  its  continuance.  The  committee  further 
find,  that  the  bridge  of  the  Hartford  Bridge 
Company,  over  Connecticut  River,  is  not  only 
highly  advantageous  to  the  prosperity  and  in- 
creasing growth  of  both  the  towns  of  Hartford 
and  East  Hartford,  but  ia  of  great  public  con- 
venience to  all  who  have  occasion  to  cross  Con- 
necticut River  at  tbis  place.  That  the  value 
of  real  estate,  both  in  the  towns  of  Hartford 
and  East  Hartford,  has  been  greatly  enhanced 
since  the  erection  of  said  bridge,  and  in  conse- 
quence of  the  facilities  of  intercourse  with  the 
city  of  Hartford  and  places  contiguous,  thereby 
furnished;  and  that  said  bridge  is  of  great  pub. 
lie  convenience  and  necessity,  and  is  abundant- 
ly adequate  to  accommodate  all  who  may  wish 
to  come  to  or  depart  from  Hartford  across 
Connecticut  River,  Iretwcen  the  towns  of  Hart- 
ford and  East  Hartford;  neither  can  the  inhabit- 
ants of  Hartford  or  East  Hartford,  nor  the 
community  at  large,  dispense  with  said  bridge. 
The  committee  is  of  opinion  that  the  real  es- 
tate in  the  towns  of  Hartford  and  East  Hart- 
ford, since  the  erection  of  said  bridge,  and  by 
reason  of  the  facilities  thereby  furnished  to 
travelers  and  "others,  has  been  in-  t*51» 
creased  in  value  to  an  amount  greater  than  all 
that  iias  been  expended  by  the  petitioners  in 
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the  erection  kud  support  of  said  bridge  «.nd 

cauBcwaj  ejnce  the  7ear  ISOB,  end  that,  were 
aaid  ferry  of  public  convenience  and  necessity,  it 
could  not  be  made  at  all  seasons  of  the  year, 
both  by  night  and  by  day,  bo  safe  and  bo  i 
modiouB  an  the  bridge  of  the  petitionerB  nc 
and  has  ever  been.  That  at  the  time  of  the 
passage  of  the  Act  of  1S18,  the  tolls  which  the 
petitioners  were  before  that  time  anthorized 
to  receive  were  much  reduced.  That  the  legis- 
lature have  from  time  to  time  taken  into  con- 
sideration said  bridge  and  ferry,  and  the  in- 
tereatB  and  rights  of  the  public  in  relation  there- 
to will  appear  by  several  resolves  aad  acta  of 
said  Legislature,  all  of  which  are  part  of  this 
report,  two  of  which  acts  are  found  on  the 
SflOth  and  two  on  the  26Ut  page  of  the  private 
laws  of  the  State  of  Connecticut,  and  one  on 
the  55tb  page  of  the  resolves  passed  by  the 
General  Assembly  in  the  year  1839,  and  two  of 
■aid  resolves  are  to  be  found  on  the  564th  and 
G65th  pages  of  the  private  acts  of  the  State 
Connecticut.  That  the  resolve  or  act  passed  by 
the  General  Assembly,  at  their  session  in  May, 
1842,  reBtoring  to  the  towns  of  Hartford  and 
East  Hartford  the  ferry  between  said  towns, 
was  founded  upon  a  report  of  the  joint  select 
committee  of  tne  Legislature,  a  copy  of  which 
report,  marked  X,  is  nereunto  attached;  to  the 
admission  of  which  report  as  evidence  on  the 
part  of  the  respondents  the  petitioners  objected, 
and  the  same  was  admitted,  subject  to  such  ob- 
jection. That,  at  a  session  of  the  General  As- 
sembly in  May,  IS41,  a  resolve  was  passed  dis- 
oontinuing  or  suppressing  said  ferry,  which  act 
or  resolve  is  hereunto  attached,  marked  Y; 
which  act  or  resolve  was  passed  upon  the  report 
of  a  committee  of  said  Assembly,  a  copy  of 
which  report  is  hereunto  attached,  marked  Z; 
to  the  admission  of  which  report  on  the  part 
of  the  petitioners  an  objection  was  made  by 
the  respondents,  and  the  same  was  admitted, 
subject  to  said  objection.  That,  at  the  time 
when  said  instrument  or  indenture  between  the 
town  of  Hartford  and  the  petitioners  was  exe- 
cuted, a  petition  in  favor  of  the  town  of  East 
Hartford  was  pending  before  the  legislature,  to 
which  ^tition  the  said  town  of  Hartford  and 
the  petitioners  in  this  bill  were  respondents.  , 

"AH  which  is  reapectfully  submitted  bj 
"Eb.  Lcarne'd,      J  r.«„„-,.i„ 
"John   Stewart,  J  ^'""""«' 

•■Hartford,  June  10,  1843." 

The  following  summary  of  the  legislation  of 
Connecticut  on  the  subject  matter  of  this  con- 
troversy will  be  sufficient  to  indicate  the  con- 
stitutional question  growing  out  of  it. 
520']  'The  Act  of  1783  divided  the  ancient 
town  of  Hartford  {which  lay  on  both  sides  of 
the  river)  into  the  towns  of  Hartford  and  East 
Hartford,  and  at  the  same  time  the  property  of 
the  ancient  town  was  also  divided;  "and  the 
pMvilege  of  keeping  one  half  of  the  ferry,"  etc., 
was  declared  to  "iielong  to  East  Hartford  dur- 
ing the  pleasure  of  this  Assembly." 

The  Act  of  1806  established  the  boundaries 
of  the  two  ferries  between  the  towns  of  Hart- 
ford and  East  Hartford,  and  provided  "that 
the  occupiers  of  such  ferry,  south  of  said  bound- 
aries shall  have  the  exclusive  privilege  of  taking 
ing  passengers  south  of  said  boundaries,  and 
the  occupiers  of  said  ferry  north  of  such  bound- 
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ary  shall  have  the  exdnrive  prMl^e  of  taktiig 
passengers  north  of  said  boundaries." 

The  Act  of  IB08,  which  incorporated  the 
Hartford  Bridge  Company,  contained  the  fol- 
lowing proviso,  vii.!  "Provided,  that  nothing 
in  this  grant  shall  now,  or  at  any  future  time, 
in  any  way  lessen,  impair,  injure,  or  obstruct 
the  ri^ht  to  keep  up  and  maintain  the  ferriea 
established  by  law  between  the  towns  of  Hart- 
ford and  East  Hartford,"  eto. 

The  Act  of  1818  provided  that,  whenerer  the 
bridge  company  should  have  repaired  their 
brii^,  etc.,  "the  ferries  by  law  established  be- 
tween the  towns  of  Hartford  and  East  Hart- 
ford shall  be  discontinued,  and  said  towna  shall 
thereafter  never  be  permitted  to  transport  paa- 
sengers  across  said  river,  unless  on  the  happen- 
ing of  the  contingency  hereinafter  mentioned." 
The  contingency  was  the  non-repair  of  the 
bridge,  in  which  case  the  towns  of  Hartford 
and  East  Hartford  were  to  resume  their  righti 
"to  occupy  and  improve  said  ferries." 

The  Act  of  1836  repealed  the  Act  of  1818  M> 
far  as  it  interdicted  the  ferry. 

The  Act  of  I84I  repealed  that  of  I83S,  and 
the  Act  of  1842  repealed  that  of  IS41,  and  In 
the  second  section  provided,  that  the  right  of 
the  town  of  East  Hartford  to  keep  and  use  the 
ferry,  "as  possessed  by  said  town  of  East  Hart- 
ford prior  to  said  Act  of  1841,  is  hereby  re- 
stored and  confirmed,"  etc. 

The  cause  was  argued  by  Messrs.  Clupiiuii 
and  Toucey  for  the  plaintiff  in  error,  bimI  by 
Messrs.  Parsons  and  Baldwin  for  the  defenduit 

Mr.  Chapman,  for  the  plaintiff  in  error: 
1.  The  right  to  the  ferry  was  on  Kbaoluta 
title  by  legislative  grant.  It  is  expressly  reoog- 
nized  as  such  in  the  act  of  incorporation,  and 
has  been  held  as  such  ever  since  1680.  It  i* 
averred  in  the  complainant's  bill,  admitted  in 
the  answer,  and  was  found  by  the  committee 
appointed  to  inquire  into  the  facts.  It  must 
therefore  stand  as  a  fact  in  the  case  which  ad- 

•2.  The  Act  of  1818  was  passed  for  ['591 
the  purpose  of  suspending  the  ferry.  It  Is  en- 
tirely unconstitutional.  It  was  the  suspension 
'  "ic  exercise  or  enjoyment  of  a  franchise  in 
mrporation  for  the  benefit  of  another. 
A  inoicty  of  the  ferry  title,  after  1788,  h«a 
ys  been  in  the  plaintiif  in  error,  and  it  has 
therefore  the  right  to  interpose  this  constitu- 
tional objection.  The  ancient  ferry  title  waa 
in  the  corporators  of  the  ancient  town  of  Hart- 
ford; when  the  town  waa  divided,  their  eorpo- 
property  waa  divided.  The  legislature 
had  the  mere  power  of  partition.  And  the  Act 
of  181S,  even  if  it  was  the  exercise  of  a  reserved 
power  of  partition,  could  not  give  the  title  to 
the  ferry  to  the  bridge  company.  But  the  Act 
of  1818  docs  not  purport  any  such  intention; 
nor  did  it  transfer  any  title  to  the  corporatora 
of  Hartford.  It  expressly  provides  for  the  con- 
tinuance of  the  title  in  the  corporators  of  Elast 
Hartford.  The  right  of  ferry  was  admitted  in 
the  court  below,  and  that  it  could  not  be  taken 
.way  without  compensation.  The  principle, 
hen,  is  admitted,  though  its  application  ia  de- 

Tlie  Act  of  183e  re-establishes  the  ferry  ri^ 

.  both  towns.     'Ibis  act  repeals  that  of  1818, 

and  the  town  of  Hartford  itself,  by  ita  vote, 

Howard  1*. 
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■ided  in  procaring  tbla  verj  aet.  Even,  then, 
if  by  tnj  legeTdenuin  the  title  bad  been  en- 
tirely in  the  town  of  Hartford,  here  by  their 
own  concurrence  an  act  is  paMed  which  given 
a  moiety  to  East  Hartford. 

But  the  consent  of  Hartford  was  not  neces- 
sary  to  the  repeal  of  the  Act  ol   1818.     The 
Act  of  1638   was  constitution^.     It  sustained 
the  original  grant,  and  stood  upon  the   ae 
footing   as   the   original   grant,   and   could 
more  be  repealed  than  the  original  grant. 

The  Act  of  1M2  esUblishes  the  title  of  East 
Hartfoid.  The  lease  of  1842  makes  no  differ- 
ence, became  it  only  conTejed  that  which  be- 
Itmged  to  East  Hartford,  which  was  a  moiety. 
The  Act  of  1806  was  an  absolute  and  unquali- 
fied grant.    Nothing  could  bs  stronger  or  more 

l%e  bridga  company  were  incorporated  as  a 
bridge  company,  and  could  not  exercise  the 
ferry  fnnehiae.  But  it  is  said  that  there  was 
■on-user  of  this  franchise  for  eighteen  years, 
and  that  thia  amounted  to  an  abandonment.  If, 
however,  the  ferry  title  was  abandoned,  it  was 
abandoned  by  both  towns.  If  it  was  forfeited, 
it  was  forfeited  to  the  State.  But  there  was  an 
express   prohibition   by  the  State   to 


franchise.    This  would  Justify  the  non-nser. 
Mr.   Panons,  for  defem' 


ifendant   i 


.  That  the  ferry  franchise,  being  acquired 
SS2*]  by  naer,  is  only  'commensurate  with 
the  uM>  which  has  always  been  enjoyed,  subject 
to  the  control,  and  dependent  upon  the  will,  of 
the  General  Assembly. 

That  from  ISQS  the  Osneral  Assembly  hod 
preocribed  and  regulated  the  tolls  to  be  taken 
at  the  ferry,  and,  in  common  with  the  other 
ferries  in  the  State,  had  prescribed  the  size  and 
etrength  of  boats,  how  they  should  be  manned, 
the  hours  of  attendance,  and  everything  con- 
nected with  the  public  accommodation. 

2.  That  the  ferry  had  been  voluntarily  re- 
linquished by  the  plaintiff  from  the  time  the 
first  bridge  was  opened  for  travel,  in  1811,  and 
by  the  toWD  of  HJartfard  from  1S14,  and  when 
•o  relinquished  waa  purchased  by  the  bridge 
eompany  by  the  acceptance  of  their  amended 
charter  in  1618,  and  being  once  relinquished, 
the  right  was  gone  forever.  Coming  v.  Gould, 
IS  Wend.  631,  and  cases  there  cited. 

3.  That  if  not  voluntarily  relinquished,  the 
ferry  wsa  abandoned  by  non-user,  previous  to 
1S36,  when  it  was  revived  by  the  General  As- 
aembly.  A  non-user  merely  for  fifteen  years, 
in  analogy  to  the  statute  limiting  the  right  of 
entry  on  lands  in  Connecticut,  creates  a  perfect 

E  sumption     of     abandonment.       Taylor     v. 
mpton,  4  McCord,  Bfl;   Lawrence  v.  Obcc,  3 
Campb.  614;  and  the  above  oise  in  IS  Wendell. 

4.  It  is  an  inherent  right  of  every  state  gov- 
ernment, subject  only  to  the  limitations  of  its 
own  constitution,  to  appropriate  the  private 
property  of  its  citizens  for  public  use  at  its 
discretion;  and  whether  it  be  land,  a  franchise, 
or  an  easement,  is  wholly  immaterial.  A  con- 
tract or  grant  is  subject  to  the  right  of  eminent 
'domain,  and  in  resuming  a  grant  the  state  only 
^aima  of  the  grantee  the  fulfillment  of  the  im- 
{died  condition  on  which  it  was  made;  and 
whether  compensation  is  or  is  not  made,  it  is 
not  within  the  tenth  section  of  the  first  article 
«(  tha  ConatitntioB.    West  Biver  Bridge  Co.  v. 

IS  Eb  «d. 


Howard,  EGO;  Enfield  Bridge  Co.  v.  Hartford 
and  New  Haven  Railroad  Co.  17  Conn.  60. 

6.  But  the  charter  of  ISIS  was  previous  to 
the  adoption  of  the  Constitution  of  Connecti- 
cut, and  the  powers  of  the  State  in  the  prem- 
ises, under  the  charter  of  Charles  II.,  were  un- 
limited. Gov.  etc.  of  Cast  Plate  Manufacturing 
Co.  V.  Meredith,  4  T.  R.  794. 

The  right  of  eminent  domain  belongs  to  all 
countries  and  all  states,  and  is  either  limited  or 
unrestricted,  according  to  the  fundamental 
rules  by  which  the  people  have  chosen  to  bind 
themselves   by  their  state   constitution. 

6.  I'he  town  of  East  Hartford  had  no  right 
In  the  ferry  except  what  it  derived  from  its  act 
of  incorporation,  which  might  "be  de-  [*&SS 
tennined  at  the  will  of  the  Assembly,  and,  be- 
ing determined  in  I81S,  is  not  a  subject  matter 
of  complaint  by  the  plaintiff  in  error. 

On  the  division  of  towns,  all  the  corporate 
property  helongs  to  the  old  town,  unless  ex- 
pressly granted  to  the  new  one.  Hartford 
Bridge  Co.  v.  East  Hartford,  18  Conn.  I72, 
and  cases  cited. 

That  the  legislature  regarded  the  rights  of 
the  plaintiff  in  error  as  temporary,  is  clear 
from  the  facts — 

1st.  That  the  ferry  is  never  spoken  of  as  the 
East  Hartford  ferry,  but  in  the  regulation  of 
tolls,  and  in  all  acts  from  1783  to  1818,  it  ia 
called   the   Hartford   ferry. 

Sd.  In  an  act  passed  in  1S05,  it  Is  enacted 
that  the  town  of  East  Hartford,  so  long  as  it 
shall  receive  any  profit  from  the  Hartford 
ferries,  shall  keep  boats  to  transport  passengers 
across  East  Hartford  meadows,  etc. 

That  both  towns  regarded  the  right  of  the 
ferry  as  depending  upon  the  will  of  the  Gen- 
eral Assembly  is  evident; 

1st.  Because  no  one  ever  attempted  to  exer- 
cise a  ferry  right  between  the  towns  after  1B18. 
except  by  first  obtaining  liberty  of  the  General 
Assembly  to  exercise  such  right,  which  was 
first  granted  in  1818. 

2d.  Neither  of  said  towns  ever  commenced 
any  process  before  a  judicial  tribunal  to  test  its 
rights  during  the  eighteen  years  the  ferry  was 
suppressed. 

3d.  The  town  of  Manchester  was  incorpo- 
rated in  1823,  being  taken  from  said  town  of 
East  Hartford,  but  no  notice  wd,s  taken  in  the 
act  of  incorporation  of  any  interest  in  the  fer- 
ry. This  would  not  have  escaped  the  atten- 
tion of  the  new  town,  had  they  supposed  that 
the  legislature  had  exceeded  its  powers  in  sup- 
pressing the  ferry. 

Mr.  Baldwin,  on  the  same  side: 

What  were  the  rights  of  the  town  of  Hart- 
ford, as  against  the  State! 

The  town  of  Hartford  was  a  local  and  public 
corporittion,  pstiiblished  for  public  purposes  per- 
t.iining  to  the  internal  police  and  government 
of  the  State.  Its  functions  are  entirely  of  a 
public  and  municipal  character,  and  are  such  as 
-  .  time  to  time  the  legislature  deem  it  prop- 
)  impose.  lis  property  ia  holden,  not  for 
the  private  interest  of  the  members  of  the  com. 
"unity,  but  for  the  public  purposes  for  whicli 
le  corporation  itself  is  established. 

Towns  in  Connecticut  are  charged  with  the 
duty  of  making  and  maintaining  all  necessary 
highways  and  bridges  within  their  limits,  which 
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it  is  not  the  tpeciftl  duty  of  some  other  eor- 
ft24*]  poration  *or  pemn  to  Buppott;  with 
the  maintenance  of  the  poor,  &nd  With  certain 

Secilied  duties  of  local  lesialation.  They  arc 
90  represented  in  General  Asaemblj — a  cor- 
porate representation. 

They  act  in  the  perfonnance  of  all  their  pub- 
lic duties  as  the  agents  of  the  govemtnent  by 
whom  these  duties  are  imposed,  upon  such 
terms  as  the  sovereign  power  deems  just  and 
reasonable;  as,  for  instance,  in  maintaining  the 
town  and  state  poor. 

Tbej  are  necessarily,  as  parts  of  the  machin- 
ery of  government,  subject  from  time  to  time 
to  the  regulation  of  the  sovereign  power,  which 
is  charged  with  thr  promotion  of  the  general 

Ferries  over  navigable  waters  can  only  be 
established  by  authority  cf  the  sovereign  pow- 
er. Being  ustabliahed,  when  necessary,  for 
the  general  convenience,  the  charge  of  main- 
taining them  may  be  imposed  upon  the  local 
communities,  in  the  same  manner  as  the  sup- 

Sort  of  the  highways  and  bridges,  which  are 
eemed  properly  to  devolve  on  towns  whose 
inhabitants  have  most  occasion  for  their  use, 
and  whose  general  interests  are  promoted  by 
the  facilities  they  alford,  equal  to  the  burden  of 
their  support. 

Or,  if  deemed  reasonable  by  the  State,  these 
charges  may  be  shared  by  all  who  participate 
in  the  benefits,  by  the  authorized  imposition  of 
reasonable  tolls.  If  this  latter  mode  be  pre- 
ferred, the  government  has  the  option  either  to 
impose  the  duty  with  the  privilege  of  such 
regulated  rates  of  toll  as  from  time  to  time 
justice  may  seem  to  require;  or  to  contract 
with  individuals  or  private  corporations  to  per- 
form the  duty  for  such  stipulated  mode  of  com- 
pensation as  shall  be  agreed  upon  by  the 
parties.  Or  it  may  divide  the  burden  between 
such  public  and  private  corporations,  as  is 
frequently  done  wnen  towns  are  required  to 
purchase  the  right  of  way,  and  a  private  cor- 
poration is  established  to  construct  a  road  for 
the  stipulated  toils. 

The  ferry  across  Connecticut  River  appears, 
from  the  finding  of  the  committee,  to  have 
bMn  maintained  by  the  town  of  Hartford  from 
its  commencement,  Butgect  to  the  regulation 
of  its  toils  at  the  pleasure  of  the  General  As- 
sembly. 

It  was  obviously  in  its  origia  regarded  as  a 
public  establishment,  the  charge  of  which  was 
imposed  as  a  duty  on  the  town  within  whose 
limits  it  was  included,  but  the  expenses  of 
which  were  to  be  home  by  a  tax  levied  in  the 
shape  of  tolls  by  those  who  had  occasion  for 
its  use — like  a  public  office  for  the  fees — not  as 
a  privilege  for  the  pecuniary  advantage  of  the 
town.  It  was  not  the  case  of  a  risk  volun- 
tarily assumed  by  the  investment  of  capital 
in  a  bridge  or  road,  in  consideration  of  ex- 
pected reimbursement  from  specified  and  per- 
manent rates  of  toll. 

SX6*]  'As  the  town  extended  across  the  river, 
it  was  competent  for  the  legislature  to  impose 
the  duty  of  maintaining  the  terry  without 
other  remuneration  than  the  local  benefit,  as 
in  the  case  of  roads  and  bridges;  or  from  time 
to  time  to  re;;ulate  the  tolls  so  as  barely  to  de- 
fray the  expense.  It  is  rested  in  the  discretion 
and  judgment  of  the  legislature;  just  aa  it 
584 


rests  in  their  judgment,  1b  the  progreaa  of 
population,  intercourse,  and  wealth,  to  deter- 
mine wliether  the  public  necessity  requires  a 
bridge  or  a  fenr,  and  which  shall  be  sup- 
pressed or  abandoned,  if  both  cannot  exist 
together. 

A  f^rry  may  not  only  be  suppressed  for  the 
purpose  of  securing  a.  mode  of  passage  more 
convenient  to  the  public;  but  its  suppression 
may  be  ordered  from  a  regard  solely  to  its  inse- 
curity as  compared  to  a  bridge. 

At  the  time  of  the  suppression  of  the  ferry, 
in  1818,  it  was,  and  had  been  for  years,  practic- 
ally abandoned  by  the  town,  and  was  con- 
ducted at  their  own  charge,  by  individuals  who 
paid  no  rent.  The  bridge  having  been  carried 
away,  there  was  a  public  necessity  that  it 
should  be  rebuilt,  and  none  for  the  continu- 
ance of  the  ferry,  which  yet  was  an  obstacle  to 
the  rebuilding  of  the  bridge. 

What  rights,  then,  had  the  town  of  Hartford 
to  its  continuance,  or  to  demand  cempensatioo 
for  its  suppression. 

it  was  established  because  required  by  pablie 
convenience.  It  was  now  a  nuisance,  depriving 
the  public  of  the  greater  benefit  of  a  bridge- 
Is  the  original  grant  to  the  town  of  Hartford 
to  be  presumed  from  the  user,  by  which  alone 
it  is  proved,  to  liave  been  made  for  any  longer 
period  than  the  public  eonvedience  might  n- 
quiret  Is  it  to  be  presumed  that  a  public  cor- 
poration, itself  created  for  the  promotion  of 
the  public  interest,  subject  to  be  divided  or  dis- 
solved at  the  pleasure  of  the  General  Asaembly, 
was   vested   with   a  power   of   perpetuating  a 


power  of  the  State  T 

Towns  are  not  established  by  contract  with 
the  inhabitants.  They  are  public  institutions 
— political  organizations  performing  functions 
ancillary  to,  and  in  lieu  of,  the  government  of 
the  State.  Hence,  being  created  without  re- 
gard to  private  en-oloment,  whatever  functions 
they  are  permitted  to  exercise  are  necessarily 
subject  to  the  control  of  the  sovereign  power. 
4  Wheaton,  518;  4  Pet.  Cond.  540;  9  Cranch, 
43;   4  Pet.  Cond.  SS2;   6  How.  648. 

To  apply  these  principles  to  the  facta  in  this 

The  publio  necessity  required  a  bridge.  The 
bridgu  corporation  liad  expended  ^^,000,  and 
their   bridge    was   carried    'away.      It    [•82« 

could  not,  in  the  opinion  of  the  legislature,  be 
rebuilt  if  the  ferry  was  continued.  The  in- 
habitants of  the  town  of  Hartford  would  derive 
a  beneUt  from  the  erection  of  the  bridge  in  the 
enhanced  value  of  their  land,  to  an  amount  ex- 
ceeding its  coat. 

It  was  the  duty  of  the  sovereign  power  to 
cause  a  bridge  to  he  erected,  because  the  pub- 
lic convenience  and  necessity  required  it.  And 
it  was  desirable  that  the  tolls  allowed  by  the 
old  charter  should  he  reduced. 

The  State  might  cause  it  to  be  erected  at  Ita 
own  expense,  by  a  general  tax;  or  make  it  tlie 
duty  of  the  county,  or  the  town  of  Hartford,  or 
tho  two  towns,  to  build  it  at  their  own  expense, 
wholly  or  in  part  (in  the  case  o£  New  Voit 
canals,  people  taxed  twenty- five  miles  each 
side) ;  or  charter  a  private  corporation  to  build 
it  wholly  at  its  own  charge  for  the  specified 
tolls;  or  p.u'tlj  at  the  charge  of  the  towns  most 
Uow«rd  le. 
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benefited,  wo  tbat  the  tolls  on  the  people  of  tin 
State  genemlljr  might  be  diminiahed.  Tlut 
would  seem  to  be  equitable. 

This  U  aJmoBt  klwajB  done  in  the  laying  out 
of  turnpike  roftde.  It  waa  done  in  the  case  in 
S  Howard;  the  town  of  Brattleboro  being  re- 
quired to  pay  for  the  West  River  Bridge  $4,- 
000  in  order  to  make  it  a  free  bridge. 

Upon  what  principle  is  this  required!  The 
property  of  the  inhabitants  of  the  town  is 
taken  for  public  use  to  the  amount  of  94,0OU. 
WhfT  Because  the  improvement  is  one  from 
which  the  inhabitants  of  the  local  community 
derive  a  special  benefit.  It  takes  so  much  of 
their  property  for  poblie  use,  without  other 
compensation  than  the  benefits  it  supposes  they 
vill  derive  from  the  improvement.  The  legis- 
lature judges  in  regard  to  the  sufliciency  of  the 
compensation,  as  it  always  does  when  it  taxes 
or  anthoriECS  a  local  community  to  tax  its 
inhabitants   for  a  local  improvement. 

The  sovereign  power  may  levy  its  tax  on  the 
ishabitanta  of  the  town,  or  it  may  require  the 
town  to  pay  it  from  its  treasury,  leaving  them 
to  replenish  their  treasury  by  taxation  as  they 
may  think  fit. 

If,  instead  of  requiring  the  payment  of  mon- 
ey from  the  town  treasury,  the  legislature 
dsBms  it  better  to  take  other  property  uf  the 
town,  the  continued  use  of  which  would  be  in- 
compatible with  the  enjoyment  of  the  inbabit- 
•nts  of  the  benefit  of  the  improvement,  what  is 


East  Hartford  shall  pay  towards  the  coat  tlU,- 
527*]  000;  will  anybody  'pretend  that  that 
would  be  any  violation  of  the  Constitution  of 
the  United  States!  Is  it  not  a  matter  about 
which  the  State  Legislature  are  the  proper  and 
exclusive  judges!  Surely,  if  they  could  require 
a  payment  in  money,  they  can,  if  important 
for  the  aecomplishmeat  of  the  object,  require 
tb«  abandonment  of  a  public  franchise  which 
interferes  with  the  bridge. 

It  would  seem  to  be  very  clear,  that  it  could 
never  have  been  the  intention  of  the  framcrs 
of  the  Constitution,  to  interpose  the  power  of 
this  government  between  the  sovereign  powur 
of  a  State  and  one  of  its  public  corporations. 
*11  questions  relating  to  the  local  corporations 
of  a.  State  are  questions  which  are  encluEiively 
addressed  to  the  power  of  the  State  which  en- 
tablishes  them,  and  which  can  alone  judge  in- 
telligently, in  view  of  all  its  domestic  policy 
and  intereata,  of  the  propriety  of  the  regula- 
tions it  may  adopt. 

Even  as  to  the  property  of  individuals,  the 
Legislature  of  Connecticut,  prior  to  the  adop- 
tion of  the  constitution  of  September,  Igia — 
much  more  as  to  that  of  its  public  corporations 
— was  governed  only  by  its  own  sense  of  jus- 
tice. The  people  of  the  SUte  had  confided  the 
sovereign  power  without  limit  tu  the  legisla- 
ture.    (See  Charter.) 

But  I  apprehend,  that,  when  there  ia  a  con- 
si  itutional  provision  that  private  property  shall 
not  be  taken  for  public  use  without  compenaa- 
tfon,  it  is  to  'the  State  tribunals,  and  to  them 
slnne.  that  an  individual,  whose  property  has 
13  lu  ea. 


taken  in  the  exercise  of  the  power  of 
^ain,  must  look  for  redress.  The 
constitution  of  the  State,  and  not  that  of  the 
United  States,  is  violated. 

This,  I  take  it,  haa  been  explicitly  decided  by 
this  court,  in  6  Howard,  607,  and  in  S  Howard, 
584.  In  the  laat  case,  the  complainants  exhib- 
ited a  grant  to  land,  vesting  the  fee-aimple 
title.  The  State  authorized  three  hundred  feet 
of  their  land  to  be  taken,  when  only  one  hun- 
dred were  necesaary.  The  bill  charges  it  as 
oppressively  taken.  The  demurrer  admits  it. 
The  Supreme  Court  say  it  was  illegal,  and  void 

But  tint  does  not  ^ve  this  court  jurisdiction. 
"It  is  not  an  invasion  and  illegal  seizure  of 
private  property,  on  pretense  of  exercising  the 
right  of  eminent  domain,  that  gives  this  court 
jurisdiction.  Such  a  law,  etc.,  is  not  a  viola- 
tion of  a  contract  in  the  aenae  of  the  Constitu- 
tion." It  rests  with  the  State  Legiaiature  and 
State  courts  to  protect  their  citizens  from  in- 
justice of  this  deacriptioQ.  "The  framers  of 
the  Constitution  never  intended  that  the  legis- 
lative and  judicial  powers  of  the  general  ^v- 
ernment  should  extend  to  municipal  regulations 
•necessary  to  the  well  being  and  exist-  [*S28 
enee  of  the  atatea.''    8  Howard,  6B4. 

The  right  of  eminent  domain  is  the  right  of 
civil  government  over  all  the  territory  and  per- 
sons within  the  limits  of  a  state,  notwithatand- 
ing  its  grant  of  the  property  to  individuala.  It 
is  a  right  paramount  to,  and  unaffected  by,  the 
grant.  It  forms  no  part  of  the  contract.  It  is 
a  right  inherent  in  the  aovereignty  of  the  state, 
to  be  exercised  in  cases  of  necessity.  Until  the 
necessity  arises,  the  grantee'a  right  of  property 
is  absolute.  It  is  a  power  of  government— not 
an  interest  in  the  property— a  latent  power 
called  into  activity  by  reason  of  the  necessity 
that  exists  for  its  exercise,  and  not  of  any  pre- 
existing contract.  It  exists  to  the  same  extent 
over  property  derived  from  another,  as  from 
the  state  itself.  Thus,  for  example,  when  a 
state  is  admitted  to  be  formed  out  of  a  terri- 
tory, the  property  in  the  land  is  in  the  United 
States  and  its  grantees,  the  eminent  domain  is 
in  the  state;  or,  in  other  words,  the  right  of 
civil  government.  The  right  is  as  absolute  as 
the  necessity  which  calls  for  its  exercise.  The 
duty  to  make  compensation  is  to  be  regulated 
by  the  sense  of  justice  of  the  sovereign  power, 
or  by  the  constitution  of  the  state. 

It  is  no  part  of  the  contract  or  grant  of  the 
title,  that  the  government  will  make  compensa- 
tion, if  a  public  necessity  should  require  the 
Inking  of  the  Innd  for  public  use.  It  is  to  be 
])ri'siiniod  it  will  do  so  in  all  cases  proper  for 
ronipensation,  where  there  is  no  constitutional 
rcqiiircmrnt;  and  wliere  there  ia,  the  party 
wrouf-i'd  has  recourse  to  the  judicial  tribunals 
of  the  State  for  redrpsa  for  a  violation  of  the 
constitution  of  the  State,  not  of  the  United 
Stoles. 

There  Is  no  neeesaity  to  prcaume  a  contract 
to  entitle  the  party  to  redress.  But  it  is  neces- 
Hory  thftt  there  ahouici  be  a  contract  violated  to 
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shown  that  the  town  of  Hart' 
ford  would  have  no  right  to  complain  of  the 
Act  of  181S  aa  unconstitutional,  a  fortiori  East 
Hartford  haa  none. 

But   suppose   the   town    of    Hartford   might 
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coraplaia,  no  righta  of  E&st  Hartford  were  tio- 
lat«d.  That  corporation  had  no  rights  except 
audi  BE  were  granted  during  the  pleasure  of  the 
General   Assembly. 

Why  were  they  bo  granted!  For  aome  pur- 
pose— wbatt  It  could  be  only  for  one  of  two 
purposes:  Ist.  To  enable  the  General  Aasembly 
to  do  justice  to  the  town  of  Hartford  by  re- 
storing it  after  a  reasonable  time;  or  2d.  To 
manifest  its  own  power  to  regulate  and  control 
it.  East  Hartfonl,  talting  the  grant  with  a 
reservation,  caooot  repudiate  the  limitation  of 
her  right,  and  claim  the  grant  as  absolute. 
529*]  *But  it  is  said  by  the  plaintiff  tn 
error,  that  the  people  of  East  Hartford  always 
had  an  undivided  interest  as  corporators,  which 
the  legislature  could  only  assert.  Not  so.  The 
inhabitants  had  no  private  interests  in  this 
ferry.  The  town  as  a  corporation  held  it,  and 
the  use  was  wholly  public. 

The  legislature,  on  dividing  the  two  towns 
in  1783,  if  they  had  deemed  it  best,  might  have 
left  the  ferry  wholly  to  the  management  of 
the  old  town,  as  better  qualified  to  serve  the 
public.  If  they  had  made  no  directions,  it 
would  have  remained  in  Hartford. 

East  Hartford  had,  then,  just  what  interest 
the  Legislature  thought  proper  to  grant  it. 

What  was  the  nature  and  e^ctent  of  that 
grant?  Who  shall  interpet  it!  Who  but  the 
oourta  of  the  State!  They  have  interpreted  it 
to  be  simply  a  grant  determinable  at  the  pleaa- 
nre  of  the  General  Assembly.  How  can  this 
court  say  that  a  just  apportionment  of  the 
property  and  burdens  of  the  old  town  required 
anything  more! 

If  not,  no  matter  wbether  the  charter  of  I81S 
was  a  suspension  or  an  abrogation  of  the  right. 
So  long  as  the  use  of  it  is  inhibited,  it  becomes 
an  illegal  disturbance  of  our  right. 

The  act  of  the  legislature  for  the  suppres- 
sion of  the  ferry,  in  the  day  and  time  of  it, 
was  acquiesced  in  by  both  towns,  for  a  period 
long  enough  to  warrant  a  presumption  of  aban- 
donment. The  Supreme  Court  say  that  it  was 
so  acquiesced  in  and  abandoned.  It  would  not 
b«  necessary,  therefore,  for  the  court  in  Con- 
necticut to  have  deiided  anything  else.  Tbey 
might  have  admitted  the  invalidity  of  the  Act 
of  1816  as  to  both  towns,  nnd  yet  held  the  de- 
cision of  the  court  below  right,  on  the  ground 
of  waiver  and  atwndonment. 

Mr.  Toucey,  in  reply: 

1.  The  first  question  is,  whether  there  is  a 
contract  under  which  the  plaintiff  may  claim. 

2.  Whether  that  contract  has  been  impaired 
in  its  obligation  by  legislative  act,  as  enforced 
by  the  judgment  or  decree. 

The  ancient  ferry  title  was  an  absolute  title 
by  legislative  grant,  alleged  in  the  bill,  admit- 
ted in  the  answer,  found  by  the  committee,  up- 
held by  all  the  legislation  of  the  colony  and  the 
State  (except  the  suspension)  by  the  acts  of 
ISSO,  1783,  1806,  1808,  1818,  1830.  I8>2, admitted 
by  the  bridge  company's  leaiie  from  Hartford, 
and  admitted  by  the  Supreme  Court  of  Con- 
ncdicut  as  to  Hartford.  17  Conn  91;  Baldwin 
T.  Norton,  2  Conn.  101;  Gaylord  v.  Couch,  6 
Day,  223. 

It  has  been  urged  and  relied  on  by  the  other 
aide,  being  what  the  committee  have  found, 
though   not   put   in   issue,   "that   the   tolls   or 
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where  the  fares  are  enlarged.  And  has  it  e 
been  doubted  that  the  legislature  may  enlarKo 
the  liberties  of  a  franchise!  How,  then,  ooiud 
acts  of  the  legislature  enlarging  the  feny 
rights  be  construed  as  eiercisea  of  the  restrain- 
ing power  of  the  Legislature  contended  for  in 
this  easel 

The  a«ts  of  May  and  October,  1800,  perma- 
nently and  finally  fixed  the  boundaries  between 
Hartford  and  East  Hartford.  Before  tliat  time 
the  boundaries  had  been  settled  only  during  the 
pleasure  of  the  Assembly,  by  giving  for  the 
present  an  undivided  moiety  to  each.  But  the 
acts  of  1808  purport  to  fix  and  establish  the 
boundaries  as  they  shall  remain.  The  only 
power  of  the  legislature  was  to  make  a  parti- 
tion of  the  property,  upon  a  division  of  the 
town.  They  divide  it  for  the  time  being  by 
giving  a  moiety  to  each.  But  the  acts  of  I8M 
fixed  the  boundaries  forever.  The  very  act  in- 
corporating the  bridge  company  recognized  the 
rights  of  the  ferry  owners,  by  enacting  that 
nothing  in  that  grant  should  lessen,  impair, 
etc.,  the  ferries  established  by  law.  And  even, 
the  Act  of  1818,  of  which  we  complain,  recog- 
nises the  same  title,  so  that,  if  the  bridge  were 
destroyed,  the  ferry  rights  would  be  reserved. 
Then  comes  the  Act  of  1836,  which  sets  the  fer- 
ries up  again,  and  the  Act  of  1842  further 
establishea  and  confirms  the  ferry  rights. 

Next,  as  to  the  interest  of  the  plaintiff  in 
error.  The  corporators  of  East  Hartford  were 
part  owners  from  1680  to  the  present  time,  not 
excepting  the  suspension.  They  were  joint 
tenants  to  1783—103  years;  owners  of  an  undi- 
vided moiety  from  1783  to  1800;  and  owners 
of  one  ferry  in  severalty  from  1806  to  1841. 
The  legislature  had  the  power  of  division,  and 
the  power  of  division  only.  If  that  was  exer- 
cised, it  was  exhausted.  If  it  was  divided,  it 
was  divided  forever.  That  which  was  given  to 
each,  was  given  to  it  forever.  No  power  of 
partition  remained  after  the  Act  of  1800.  The 
Act  of  1818  does  not  purport  to  divide  the  ferry 
right.  There  was  no  intent  to  terminate  the 
title  of  East  Hartford,  or  transfer  it  to  Hart- 
ford, in  that  act.  Its  transfer  was  elTectually 
interdicted.  Tbcn  there  is  an  express  provi- 
sion for  continuance  of  title  in  Knst  Hartford. 
The  act  itself  is  not  a  termination  of  title,  but 
a  partial,  conditional  suspension  only. 

But  we  are  told  that  the  Act  of  1836  baa 
been  decided  by  the  State  court  to  be  uncon- 
stitutional, and  that  therefore  it  cannot  be 
brought  here  for  revision.  Well,  it  is  true  that, 
where  the  State  court  has  decided  one  of  the 
Hit  ate  laws  to  be  unconstitutional,  that  decision 
cannot  be  brought  here  for  reversal.  But  in 
*a  collateral  way  this  court  may  de-  ['531 
termine  the  same  law  to  be  const  it  ulional. 
For  if  this  court  should  be  of  opinion  that  the 
Act  of  1818  waa  unconstitutional,  they  could 
hardly  be  bound  by  the  decision  of  the  State 
court  upon  the  unconstitutionality  of  the  Act 
of  1830.  founded  entirely  upon  its  interference 
with  the  right  growing  out  of  the  Act  of  L818l 
Williamson  v.  Berry,  B  Howard,  495. 

The  Act  of  1830  waa  constitutional,  for  the 
Howard  1*. 


Tbb  Town  or  East  Habttobd  t.  The  HARiroie  BBtoai  Co. 


nuoB  that  tha  Act  of  L818,  with  which  it  con- 
flkts,  w«a  uuconBtitutiontil ;  uid  tliia  confir- 
BHtioa  is  M  irrepeaUble  aa  the  original  grant. 
The  Act  of  1S41  purports  to  repeal  that  of 
1838  and  re-eatabli«h  that  of  1818.  Certaitaly 
no  new  right  could  be  acquired  under  this  act. 

Waa  the  Biupenaion  of  the  ferry  right  conatl- 
totionall  The  Act  of  1818  was  not  a  grant  of 
tke  old  ferriea  to  the  bridge  company.  It  was 
not  a  grant  of  an  exelnsiTe  franchiae  within 
eertain  Umita,  including  the  old  ferries.  The 
legialature  might  cover  the  river  with  bridges 
or  ferriea  without  infringing  the  Act  of  1818. 
It  was  not  the  grant  of  a  line  of  travel.  War- 
ren and  Charles  River  Bridge  case,  11  Pet.  420. 
It  was  not  an  express  grant  of  the  ferry  tolls, 
or  any  part  of  them.  It  was  a  mere  naked  sus- 
pension of  two  existing  franchises.  It  was 
direct  legislative  action  on  the  contract.  It 
was  the  interpolation  of  a  new  and  most  im- 
portant exception  into  the  contract.  Aa  in- 
terpreted and  enforced,  it  is  a  transfer  of  the 
ferry  lolls  by  implication  from  the  ferry  own- 
ers to  the  bridge  owners.  And  this  by  infer- 
ence from  the  assumed  legal  existence  of  the 
suspension.  Suppose  two  competing  railroads. 
Can  one  be  suspended? 

It  is  not  done  in  the  exercise  of  the  right  of 
eminent  domain.  The  ferry  franchises  are  not 
taken.  The  ferryways  and  f"rry  boats  are  not 
taken,  but  remain  idle  and  untouched.  No 
bridge  ia  granted  within  the  exclusive  limits  of 
the  ferry  franchises. 

Nothing  is  taken  for  public  use.  The  bridge 
franchise  and  the  ferry  franchises  had  existed 
side  by  side  for  ten  years.  The  bridge  company 
were  iMund  to  maintain  their  bridge  under  a 
pledge  not  to  interfere  with  the  ferry. 

The  avowed  object  was,  not  to  open  a  new 
way  by  land  or  by  water,  but  to  increase  the 
dividend  of  the  bridge  company  by  the  suspen- 
sion at  its  rival. 

It  was  a  mere  act  of  party  legislation,  wliich 
was  in  effect  an  act  of  plunder,  repented  of 
•nd  afterwards  repealed  as  inhibited  by  the 
CoustitutioQ  of  the  United  States. 

There  was  no  intention  to  excrciac  the  right 
of  eminent  domain.  Not  only  were  neither  the 
franchisea  nor  the  visible  property  taken,  nor 
anything  else  for  public  u£e,  but  no  compensa- 
tion was  provided.  Provision  for  compensation 
SSS*]   makes  'the  difference    between    public 

Slunder  and  the  exercise  of  the  ri^ht  of  eminent 
nnain.  One  is  rapine,  the  other  is  justice.  In 
every  case  of  a  franchise  (which  is  neec^^arily 
founded  in  contract)  the  one  is  iuhibiti'd,  the 
other  excepted  in  the  Constitution.  No  govern- 
ment in  the  civilized  world  can  make  the  exer' 
daa  of  this  ri^ht  equivalent  to  public  plunder, 
without  shaking  it  to  ita  foundations.  This 
waa  the  doctrine  of  this  court  in  The  Warren 
Bridgv  caae,  11  Peters,  420,  and  in  The  West 
River  Bridge  case,  0  Howard,  GOT.  In  the  latter 
ease,  the  road,  abutments,  bridge,  and  fran- 
chise were  taken  tor  public  use  with  coinpen- 
•ation.  Bat  hcra  the  Legislature  suappndn  the 
farriee  for  the  beneflt  of  the  bridge  coiupnny. 
If  I  enter  into  a  contract  with  a  man,  cati  the 
legislature  take  away  that  contract?  If  it  be 
a«  exoented  contract,  can  the  ssvercign  take 
awaj  the  fruits  of  it?  Here,  however,  the 
Legialature  does  not  pretend  to  take  away  the 
graat,  bat  to  ftUev  its  provisions,  and  to  alter 
IS  Ii.  ad. 


This  is  a  writ  of  error,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  brought  to 
reverae  a  judgment  rendered  by  the  Supreme 

Court  of  the  State  of  Connecticut. 

It  is  clainied  by  the  plaintiff,  that  the  clause 
in  the  Constitution  of  the  United  States  against 
impairing  the  obligation  of  contracts  waa  set 
up  there  in  defense  to  certain  proceedings 
which  had  been  instituted  against  that  corpora- 
tion by  virtue  of  rights  derived  from  legisla- 
tive acts  of  that  State,  which  acts  the  plamtiff 
insisted  had  impaired  the  obligation  of  a  con- 
tract existing  in  behalf  of  East  Hartford. 

It  being  manifest  from  the  record  that  such 
a  defense  was  set  up,  and  that  the  court  over. 
ruled  the  objection,  so  that  jurisdiction  exists 
here  to  revise  the  case,  we  proceed  to  examine 
whether,  on  the  facts  of  the  case,  any  such  con. 
tract  appears  to  have  existed,  and  to  have  been 
violated  by  the  State  legislation,  which  was 
drawn  in  question. 

It  will  be  seen  that  the  point  before  us  is 
one  of  naked  constitutional  law,  depending  on 
no  equities  between  the  parties,  but  on  the 
broad  principle  in  our  juris  prudence,  nlielher 
power  existed  in  the  Legislature  of  Connecticut 
to  pass  the  acts  in  181B  and  1641,  which  are 
complained  of  in  this  writ  of  error. 

Ttie  supposed  contract  claimed  to  have  been 
impaired  related  to  eertain  rights  in  a  ferry, 
wliich  were  alleged  to  have  been  granted  by  the 
State,  across  the  Connecticut  River.  This  grant 
is  believed  to  have  boen  made  to  Hartford  as 
early  as  the  year  IGSO,  and  half  of  it  trans- 
ferred to  East  Hartford  in  1783.  But  no  copy 
of  the  first  grant  being  produced,  nor  any 
original  •referred  to  or  found,  it  ia  [*K33 
difficult  to  fix  the  terras  or  character  of  it,  ex- 
cept from  the  nature  of  the  subject  and  the 
subsequent  conduct  of  the  parties,  including  the 
various  acts  of  the  legislature  afterwards 
passed  regulating  this  matter. 

From  tliese  it  is  manifest,  (hat  two  leading 
considerations  arise  in  deciding,  in  the  first 
]>lacc,  whether  by  this  grant  a  contract  like 
lliat  contemplated  in  the  Constitution  ciin  be 
ilTmed  to  exist.  Tliey  are,  first,  the  naiuro  of 
Che  subject  matter  of  tlie  grant,  and  next,  the 
character  of  the  parties  to  it. 

Aa  to  the  former,  it  is  certain  that  Connecti- 
cut passed  Iaw8  rcgutalin;;  ferries  in  lC!tui  and 
Massncliiisetts  licgiin  to  yrant  ferries  as  o.irly 
nn  1«J4  (Col.  Charter,  p.  110),  and  to  exercise 
jurisdiction  over  xiiiiie  even  in  H(3(),  Cinirten 
Kiver  Bridge  v.  Warron  Bridge,  11  Polers,  430. 
En  1601  alic  proviilcil  I  liat  no  one  should  keep 
a  ferry  without  liccns,-  from  tlie  Quarter  Ses- 
sions, and  un<Ii.r  hn.ids  to  comply  with  the 
duties  and  regulaliuns  iiiipnaed.  p.  230. 

In  the  rent  of  New  Kn;:Iaiid.  it  is  probable 
that  a  similar  course  «-as  ]>ursued  by  the  Ijcgis. 
latures.  making,  as  u  general  rule,  (he  tolls  and 
isp  of  the  franchiMp  entirely  depender 
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It  19  highly  probable,  too,  that  in  BOme  io- 
Btanoes  public  corporations,  like  the  plaintiff 
in  this  case,  may  have  set  up  a,  like  interest, 
claiming  that  the  Bubject  matter  granted  was 
one  proper  for  k  contract,  or  incident  to  some 
other  rights,  like  private  interests  owned  on 
the  bank  of  a  river. 

Supposing,  then,  that  a  ferry  may  in  Bome 
cases  be  private  property,  and  be  held  by  indi- 
viduals or  corporations  under  grants  in  the 
nature  of  contracts,  it  is  still  insisted  here, 
that  the  ferry  across  a  large  navigabEe  river, 
and  whose  use  and  control  were  entirply  within 
the  regulation  of  the  colonial  legislature,  and 
came  from  it,  would  be  a  mere  public  privilege 
or  public  license,  and  a  grant  of  it  not  wicliin 
the  protection  of  the  Constitution  of  the  Unit- 
ed States  OS  a  matter  of  contract. 

But  it  is  cot  found  necessary  for  us  to  de- 
cide finally  on  this  first  and  more  doubtful 
Suestion,  as  our  opinion  is  clearly  in  favor  of 
lie  defendant  in  error  on  the  other  question, 
viz.;  that  the  parties  to  this  grant  did  not  by 
their  charter  stand  in  the  attitude  towards 
each  other  of  making  a  contract  by  it,  such  as 
is  contemplated  in  the  Constitution,  and  as 
could  not  be  modified  by  subsequent  legislation. 
534']  The  Legislature  was  acting  "here  on  the 
one  part,  and  public  municipal  and  political 
corporations  on  the  other.  They  were  acting, 
too,  in  relation  to  a  public  object,  being  virtual- 
ly a  highway  across  the  river,  over  another 
highway  up  and  down  the  river.  From  this 
standing  and  relation  of  these  parties,  and 
from  the  subject  matter  of  their  action,  we 
think  that  the  doings  of  the  legislature  as  to 
this  ferry  must  be  considered  rather  as  public 
laws  than  as  contracts.  They  related  to  public 
interests.  They  changed  as  those  interests  de- 
manded. The  grantees  likewise,  the  towns 
being  mere  organizafions  for  public  purposes, 
were  linble  to  have  their  public  powers,  rights, 
and  duties  modified  or  abolished  at  any  mom.>nt 
by  the  legislature. 
■  are  incori 
;  objects.  They 
privileges  or  property  only  for  public  purposes. 
The  roembers  are  not  shareholders,  nor  joint 
partners  in  any  corporate  estate,  which  they 
can  sell  or  devise  to  otlicrs,  or  which  can  be 
attached  and  levied  on  for  their  debts. 

Honce,  generally,  the  doings  between  them 
and  the  Legislature  are  in  the  nature  of  legis- 
lation rather  than  compact,  and  subject  to  all 
the  legislative  conditions  just  named,  and 
therefore  to  be  considered  as  not  violated  by 
tub  sequent  legislative  changes. 

Jt  is  hardly  possible  to  conceive  the  grounds 
on  which  a  different  result  could  be  vindicated, 
without  destroying  all  legislative  sovereignty, 
and  checking  most  legislative  improvements 
and  amendments,  as  well  as  supervision  over 
its  subordinate  public  bodies. 

Thus,  to  go  a  little  into  details,  one  of  the 
highest  attributes  and  duties  of  a  legislature  is 
to  regulate  public  matters  with  all  public 
bodies,  no  less  than  the  community,  from  time 
to  time,  in  the  manner  which  the  public  wel- 
fare may  appear  to  di^ninnd. 

It  can  neither  devolve  these  duties  perma- 
nently on  other  public  bodies,  nor  permanent- 


ly suspend  or  abandon  them  itwlf,  without  be- 
ing usually  regarded  as  unfaithful,  and.  in- 
deed,  attempting   what   is   wholly   beyond   it* 

constitutional  competency. 

It  is  bound,  also,  to  continue  to  regulate 
such  public  matters  and  bodies,  as  much  as  to 
organize  them  at  first.  Where  not  restrained 
by  some  constitutional  provision,  this  power  is 
inherent  in  its  nature,  design,  and  attitude; 
and  the  community  possesses  as  deep  and 
pemanent  an  interest  in  such  power  remaining 
in  and  being  exercised  by  the  Legislature, 
when  the  public  progress  and  welfare  demand 
it,  as  individuals  or  corporations  can,  in  any 
instance,  possess  in  restraining  it.  See  Taney, 
Ch.  J.  in  11  Pet«rB,  647,  648. 

*In  Goszler  v.  The  Corporation  of  [*S3S 
Georgetown,  0  Wheaton,  596-598,  it  was  held 
that  a  dty  with  some  legislative  power  as  t« 
by-laws,  atreeta,  etc.,  could,  aft^  establishing  a 
graduation  for  its  streets,  and  after  individ- 
uals had  built  in  conformity  to  it,  change  ma- 
terially its  heights.  This  case  appears  to  settje 
the  principle  that  a  legislative  body  cannot 
part  with  its  powers  by  any  proceeding,  so  as 
not  to  be  able  to  continue  the  exercise  of  them. 
It  can  and  should  exercise  them,  again  and 
again,  as  often  as  the  public  interests  require. 
And  though  private  interests  may  intervene, 
and  then  should  not  be  injured  except  on'terms 
allowed  by  the  Constitution;  yet  public  inter- 
ests in  one  place  or  corporation  may  be  affect- 
ed injuriously  by  laws,  without  any  redress,  as 
legislation  on  public  matters  looks  to  the  whole 
and  not  a  part,  and  may,  for  the  benefit  of  the 
whole  to  the  injury  of  a  part,  change  what  Is 
held  under  it  by  public  bodies  for  public  pur- 
poses. The  legislature,  therefore,  could  not 
properly  devest  itself  of  such  control,  nor  de- 


any  c 


e  to  e 


t  all  f 


liable 


Clark  V.  Corporation  of  Washington,  12 
Wheat.  54. 

Its  members  are  made,  by  the  people,  agents 
or  trustees  for  them  on  this  subject,  and  can 
possess  no  authority  to  sell  or  grant  their  pow- 
er over  the  trust  to  others.  Presbyterian 
Cliureh  v.  City  of  New  York,  6  Cowen,  642; 
Fairtitle  v.  Gilbert,  2  D.  4.  E.  169. 

Nor  can  the  public  be  estopped  by  such  at- 
tempts, since  the  acts  of  their  agents  are  to  be 
for  the  public,  and  for  its  benefit,  and  not  for 
themselves  individually,  and  are  under  a  lim- 
ited authority  or  jurisdiction,  so  as  to  be  void 
if  exceeding  it. 

Looking  to  the  subject,  when,  as  here,  the 

fraatees  as  well  as  the  grantors  are  public 
odies,  and  created  solely  for  municipal  and 
political  objects,  the  continued  right  of  the 
legislature  to  niiike  regulations  and  changes  is 
still  clear.  Perhaps  a  stronger  illustration  of 
this  principle  than  any  yet  cited  exists  in  an- 
other of  our  own  decisions. 

In  The  Slate  of  Marvland  v.  Baltimore  and 
Ohio  Railroad,  3  Howard,  551,  this  court  held, 
that  a  grant  by  the  legislature  to  a  county  of 
a  sum  forfeited  could  be  dispensed  with  by  the 
Legislature  afterwards,  as  it  was  made  for  pub- 
lic, not  private  purposes,  and  to  a  public  body. 
There  is  no' private  interest  or  property  af- 
fected by  this  cour.ic.  but  only  public  corpora- 
tions and  public  privileges.  It  may  be  other- 
wise in  case  of  private  bodies,  or  individuals. 
Howard  tO. 
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•T  of  private  property  granted  or  acquired.  The 
Legislature  might  not  be  justified  to  revoke, 
transfer,  or  abolish  them  on  account  of  the 
private  character  of  the  party  or  the  subjett. 
5S6»]  'Pawlet  v.  Oark,  0  Cranch,  202;  Ter- 
rett  V,  Taylor,  B^  48-60,  But  everything  here 
is  public  *^ 

While  maintaining  the  exemption  of  private 
;.-orporations  from  legislative  inttirference,  Jus- 
tice Washington,  in  4  Wheat.  659,  in  the  Dart- 
moutli  College  case,  atill  admits  that  corpo- 
ratioDS  for  "public  government,"  such  as  a 
"town  or  city,"  are  under  the  control  of  legis- 
lation; whereas  private  corporations  are  gov- 
erned by  the  statutes  of  their  founders,  or  by 
their  charterB  (pp.  SSO,  661}.  He  remarks  fur- 
ther, that  the  members  of  such  a  public  corpo- 
ration "accepted  the  charter  for  the  public 
benefit  alone,  and  there  would  seem  to  be  no 
reason  why  the  government,  under  proper  limi- 
tations, should  not  alter  or  modify  such  a  grant 
at  pleasure"  (pp.  681,  663).  And  Justice  Story 
concuiB  with  him  by  saying:  "It  may  also  be 
Mimitted,  that  corporations  for  mere  public 
government,  such  as  towns,  cities,  and  coun- 
ties, may,  in  many  respects,  be  subject  to  legis- 
lative contract."    4  Wheat.  604. 

When  they  are  wished  to  be  in  some  respects 
not  so  subject,  but  to  act  exclusively,  it  ehould 
be  BO  expressed  in  the  constitutions  of  their 
itttes.  What  is  exclusive  in  them  would  there 
ippear  expressly,  and  when  it  is  not,  a  legis- 
hiCive  provision,  if  made  for  the  purpose  of 
rendering  it  exclusive,  is,  for  the  reasone  he- 
lore  stated,  doubtful  ia  its  validity. 

The  public  character  of  all  the  parties  to  this 
put,  no  less  than  its  subject  mutter,  seems, 
therefore,  to  show,  that  nothing  in  the  nature 
el  1  contract,  with  terms  to  be  fulfilled  or  im- 
pihed  like  private  stipulations,  existed  in  this 
I'asr  so  as  to  prevent  subsequent  interference 
■ith  the  matter  by  the  Legislature,  as  the  pub- 
lic interests  should  appear  to  require. 

But  in  order  to  justify  tbeplaintiFT  in  what 
il  iet  up  below,  there  must  not  only  have  been 
1  contract,  or  quasi  contract,  but  a  violation 
of  its  obligation.  It  will  therefoie  he  useful 
to  tollow  out  further  the  nature  and  con-  ; 
ililions  of  this  supposed  contract,  in  order  to  I 
ibrow  more  light  on  both  the  questions  whether  : 
Ibis  grant  was  such  a  contract  as  the  Constitu- 
'ion  contemplates,  and  whether  it  has  been  at  i 
■II  impaired.  The  authority  of  a  legislature 
■oij  probably  supersede  such  a  ferry  as  ia 
Piibllc,  and  across  a  great  public  highway  of 
1  nitifrable  river,  by  allowing  a  bridge  over 
the  Bsme  place,  as  has  before  been  virtiL:Llly 
^W  bj  this  court.  11  Peters,  422;  6  Howard, 
^1.  It  could  also  alter  or  abolish  wholly  the 
Piblic  political  corporation  to  which  the  grant 
"ii  nude,  as  this  is  yearly  done  in  dii-iding 
'owns  ind  counties,  and  discontinuing  old  ones. 
"  i>  therefore  clear,  that,  whatever  in  the 
"Mure  of  a  contract  could  be  considered  to 
'"iit  in  such  a  case,  by  a  grant  to  a  town  of 
'^'  public  privilege,  there  must  be  implied 
'*'■]  in  it  a  condition,  *that  the  power  still 
"Bained  or  was  reserved  in  the  Legislature  to 
"'o'^'lj  or  discontinue  the  privilege  in  future, 
'*th  public  interests  might  from  time  to  time 
"PPenr  to  require.  Charles  River  Bridge  v, 
JJ^Ten  Bridge,  11  Peters,  421;  West  Kiver 
"i^*  T.  Dix  et  al.  6  Howard,  607. 


Accordingly,  it  is  admitted  in  this  case,  that 
the  Legislature,  as  early  as  1695,  in  fact  regu- 
lated the  tolls  of  this  ferry,  and  continued  to  do 
it  until  1783,  when  it  panted  to  East  Hart- 
ford one  half  of  the  privilege,  and  that  only 
"during  the  pleasure  of  the  Assembly."  All 
concerned   in    the    privilege,   therefore,   became 


to  be  used  in  conformity  with  the  v 
Legislature   as    to   what    in   future   might   be 
deemed  most  useful  to  tbe  community  at  large. 

Because  the  old  town  of  Hartford  acquiesced 
in  this  regulation  of  tolls,  and  in  this  trans- 
fer of  half  to  East  Hartford  In  this  limited  or 
conditional  manner,  and  the  latter  acquiesced 
in  tbe  acceptance  of  it  on  tbe  terms  expressed, 
to  hold  it  during  "the  pleasure  of  the  Assem- 
bly." 

Such  being,  then,  the  public  character  of  the 
subject  and  parties  of  the  grant,  and  such  the 
terms  and  conditions  of  it — ratber  than  being 
one  of  private  property,  for  private  purposes, 
to  private  corporations  or  individuals,  and  ab- 
solutely rather  than  conditionally — in  what 
respect  has  it  been  violated  by  the  Legislature  f 

No  pretense  is  made  that  It  has  been,  unless 
by  the  discontinuance  of  tbe  ferry  in  1813  and 
in  1841.  Tbe  former  act  of  the  Legislature  was 
passed  under  the  following  circumstances:  A 
bridge  had  been  authorised  over  tbe  river  near 
the  ferry  as  early  as  18US,  and  no  provision 
was  then  made  as  to  the  ferry,  probably  from 
a  lielief  that  it  would,  after  the  bridge  was 
finished,  fall  into  disuse,  and  be  of  no  im- 
portance to  anybody. 

No  objection  was  made  or  could  be  sustained 
to  tbe  constitutionality  of  this  incorporation  in 
this  way.  II  Peters,  420;  4  Pick.  463.  But 
when  the  bridge  became  damaged  greatly  in 
1818,  and  tbe  company  was  subjected  to  large 
expenses  in  rebuilding,  the  Legislature  deemed 
it  proper  to  provide,  in  its  behalf,  that  the 
ferry  should  not  be  kept  up  afterwards,  except 
when  the  bridge  became  impassable. 

The  words  were,  that,  "after  the  company 
Rhall  have  repaired  the  bridge,  etc.,  the  ferries 
by  law  establiaed  between  the  towns  of  Hart- 
ford and  East  Hartford  shall  be  discontinued, 
and  said  towns  shall  never  thereafter  be  per- 
mitted   to    transport    passengers    across    said 

This  bridge  corporation,  being  the  present 
defendant  in  error,  proceeded  therefore  to  re- 
build and  kcop  up  their  bridge  in  *a  [*538 
more  costly  manner,  and  beneficially  and  safe- 
ly to  the  community.  They  were  a  private, 
pecuniary  body,  and  were  aiiled  much  by  the 
suspension  or  discontinuance  of  the  ferry  in 
their  additional  charter. 

The  I>egislature,  in  making  the  discontinu- 
ance, did  only  what  it  supposed  was  advan- 
tageous to  tbe  public,  by  securing  a  better, 
quicker,  and  surer  method  of  pas.ning  the  river 
on  the  bridge;  and  it  thus  appears  to  have 
violated  no  condition  or  terms  of  any  contract 
or  quasi  contract,  if  it  had  made  any  with  the 
plaintiff.    11  Peters,  542. 

On  the  contrary,  as  before  suggested,  the 
Legislature  merely  acted  within  its  reserved 
rights,  and  only  passed  a  new  law  on  a  public 
subject,  and  affecting  only  a  public  body.  But 
beside   the   implied   powers   continuing   in    the 
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Legislature,  ob  heretofore  explained,  and  which 
warrant  all  it  did  in  1S18,  and  the  exercise  of 
which    cannot   be   regarded   as   impairing   any 

contract,  we  liave  seen  that  there  was  an  ex- 
preBE  provision  in  the  grant  to  Bast  Hartford, 
limiting  the  half  of  the  ferry  transferred  to  it 
"during  the  pleasure  of  the  Assembly." 

The  legislative  pleasure  expressed  in  I81B, 
that  the  ferry  should  cease,  came  then  directly 
within  this  condition^  and  the  permission  to 
exercise  that  pleasure  in  this  way  was  not 
only  acquiesced  in  from  1S18  to  1836,  but  was 
treated  as  the  deliberate  imderstandiug  on 
both  sides  from  1783  to  1838. 

The  statute  books  of  Connecticut  are  full  of 
acts  regulating  ferries,  including  this,  sod 
modifying  their  tolls  from  1783  downwards, 
and  in  many  instances  imposing  new  and  oner- 
ous duties.    See  1  Stat,  of  Conn.  314  to  327. 

And  to  show  how  closely  the  power  of  the 
Legislature  was  exercised  to  regulate  this  mat- 
ter, without  being  regarded  as  impairing  in 
that  way  an;  contract  or  obligation,  it  appears 
that  when  Hartford  was  incorporated  into  a 
city,  about  1820  (Rev.  Stat.  110),  it  was  ex- 
pressly provided:  "But  said  city  shall  have 
no  power  to  regulate  or  alfect  the  fisheries  in, 
or  the  ferry  upon,  said  river"  (Connecticut). 

WeU,  too,  might  East  Hartford,  in  17S3,  be 
not  unwilling  to  take  her  charter  and  half  the 
ferry,  subject  to  this  suspension;  as  her  own 
existence  at  alt,  then  and  thereafter,  depended 
on  legislative  pleasure;  and  as  all  the  property 
or  privileges  of  the  old  town  would  renoain 
with  the  old  one,  when  a  new  one  was  carved 
out  of  it,  unless  otherwise  expressly  provided. 
4  Maea.  381;  2  N.  H.  20. 

Our  inquiries  would  terminate  here,  as  this 
legislation,  in  1618,  is  the  supposed  violation 
of  a  contiaet  that  was  chiefly  relied  on  betow, 
had  there  not  been  several  other  acts  of  legis- 
lation as  to  this  ferry  in  1S36,  1841,  and  1812, 
ftSS'J  some  of  which  'are  claimed  to  have  im- 
paired contracts  made  with  the  plaintiff,  either 
then  or  in  1783. 

iiut  the  Act  of  1836,  about  which  much  has 
been  said  in  the  argument  here,  and  much  was 
very  properly  uryed  in  the  court  below,  simply 
repealed  that  part  of  the  Act  of  1818  discon- 
tinuing the  ferry.  H  thus  affected  the  bridge 
company  deeply  and  injuriously,  but  did  not 
impair  :iny  supposed  contract  with  Bast  Hart- 
ford, was  not  hostile  to  its  rights,  and  is  not, 
therefore,  complained  of  by  that  town,  nor 
open  to  be  consioered  as  a  ground  for  revising 
the  judgnient  below  under  this  writ  of  error. 

On  this  see  Satterlee  v.  Matthewson,  2  Peters, 
413;  Jackson  v.  Lamphire,  3  Peters,  289;  7  Pe- 
ters, 243;  11  Peters,  640;  Strader  v.  Graham, 
ante,  82. 

The  Stave  court,  however,  pronounced  it  un- 
constitutional, and  had  Jurisdiction  to  do  ft, 
and  if  they  had  not  arrived  at  such  a  result, 
they  could  not  have  •ustained  some  of  their 
other  conclusions. 

This  decision  of  their  being  founded  on  their 
own  constitution  and  statutes,  must  be  respect- 
ed by  us,  and  in  this  inquiry  must  be  con- 
sidered prima  facie  final.  Luther  v.  Borden,  7 
Howard,  1,  and  cases  there  collected. 

We  shall,  therefore,  not  revise  the  legal  cor- 
reetness  of  that  decision,  but  refer  only  to  a 
few  of  the  facts  connected  with  the  repeal  of 


1836,  and  with  the  decision  oo  it  below,  w  far 
as  is  necessary  to  explain  the  legislation  sub- 
sequent to  it,  and  which  is  yet  to  be  examined. 

The  Legislature  does  not  appear  to  have  pro- 
ceeded at  that  time  on  any  allegation  of 
wrong  or  neglect  on  the  part4  the  bridge  com- 
pany; nor  did  they  make  any  compensation  to 
the  latter  for  thus  taking  from  it  the  benefits 
of  a  discontinuance  of  the  ferry,  and  attempt- 
ing to  revive  half  the  privileges  again  in  Elast 
Hartford.  The  State  court  appears  to  have 
considered  such  a  repeal,  under  ail  the  circum- 
stances, as  contrary  at  least  to  the  vested 
rights  of  the  bridge  company,  and  to  certain 
provisions  in  the  State  constitution.  See,  also, 
The  Enfield  Bridge  v.  The  Hartford  and  New 
Haven  Kailroad  Co.  IT  Conn.  464. 

But,  without  going  further  into  the  history 
of  this  proceeding  in  1830,  and  the  decision  on 
it  by  the  State  court,  it  is  manifest  that  the 
dissatisfaction  and  complaints  growing  out  of 
it,  or  some  other  important  reason,  induced  the 
Legislature  in  1841  to  repeal  the  repealing  Act 
of  1836,  and  thus  to  leave  the  bridge  company 
once  more  in  the  full  enjoyment  of  its  former 
privileges  after  the  ferry  bad  been  discon- 
tinued in  1818. 

■To  this  conduct  of  the  Legislature  [*640 
the  plaintiff  in  error  objected,  and  under  this 
writ  asks  our  decision,  whether  it  does  not 
impair  contracts  which  had  before  been  made 
with  it  by  the  Legislature.  In  reply,  it  need 
only  be  stated  that  we  think  it  does  not,  and 
this  for  the  reasons  already  assigned  why  it 
was  competent  for  the  Legislature  to  pass  the 
discontinuing  part  of  the  Act  of  1818,  if  it 
thought  proper,  and  in  this  did  not  violato  the 
Constitution  of  tbe  United  Slates,  as  to  con- 
But  matters  were  not  permitted  to  remain 
long  in  this  position.  In  1842  the  Legislature 
proceeded  to  repeal  the  Act  of  1H41,  and  thus 
Hought  virtually  to  restore  the  ferry  to  Hart- 
ford and  East  Hartford,  as  it  stood  before 
1815.  It  appears  to  have  done  this  on  the 
complaint  of  E&at  Hartford,  that  half  of  the 
ferry  bad  been  taken  away  from  her  without 
making  "any  compensatiun." 

It  is  unnecessary,  in  nlation  to  this  last  n- 
peal,  to  say  more  than  that,  like  the  repeal  of 
1H36,  and  lor  like  reasons,  the  State  court  pro- 
noiinred  it  void;  and,  on  the  ground  before  ex- 
plained, we  are  not  colled  on  by  this  writ  t^ 
reconsider  or  reverse  that  decision. 

It  follows,  then,  finally,  that  East  Hartford, 
in  proceeding  to  exercise  the  ferry  privilege 
agam  since  1842,  and  to  the  special  injury  of 
the  bridge  company,  has  done  it  without  legaJ 
authority,  and  should  therefore  be  restrained 
by  injunction  from  exercising  it  longer. 

The  Judgment   below   must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tin-      I 
script  of  the  record  from  the  Supreme  Court  of 
Errors  within  and  for  the  State  of  Connecticut,      1 
and  wu  argued  by  counsel;   on  consideratioi      I 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by   this  court,  that   the  decree  of  tbe 
said  Supreme  Court  of  Errors  in  this  cause,  be, 
and  the  same  is  hereby  alDrmed,  with  costa. 

Howard  1*. 


TlLLUABOfl  EI  Al.   T.  TBI  UinTB>  Staixs. 


THE  HABTSOED  BEIDGB  OOHPANT. 

I,  batwaan  the 


1H  EBROR  to  the  Snpreine  Court  of  ErroTs 
for  tlM  Bute  of  Connecticut. 
The  fmcti  in  this  cue  Are  the  same  m  in  the 
praceeding.    It  was  argued  by  the  ftftme  coun- 
•d  uid  it  the  ••me  time. 

lb.  Jnrtlce  Voodbniy  delivered  the  opinion 
of  the  court: 

This  c«se  hu  been  settled  by  the  opinion  just 
delivered  in  the  writ  of  error  on  the  bill  in 
chmncerf. 

Thia  Action  was  »t  law,  for  damages  caused 
by  the  town  of  East  Hartford  in  continuing  to 
uae  the  ferry  to  the  injury  of  the  bridge  com- 
pany, after  it  had  been  twice  dificontinued  by 
the  LegiElature.  EavinK  no  legal  right  to  do 
tUa,  aa  baa  been  already  decided,  East  Hart- 
ford is  liable  for  those  damages  on  the  ground 
alained  in  the  other  ease,  and  the  judgment 
m  muat  therefore  be  affirmed. 

Order. 

TUi  eanse  ame  on  to  be  heard  on  the  tran- 
•eript  of  the  record  from  the  Supreme  Court  of 
Knri  within  and  tor  the  State  of  Connecticut, 
Ud  waa  argued  by  counsel;  on  consideration 
'*«r«)f,  it  is  now  here  ordered  and  adjudged 
ij  thit  court,  that  the  judgment  of  the  said 


■"^^SB  ARGOTE  VltiALOBOS,  MaHe  Rose, 
^bd  Francois  Felix,  Marquia  de  Fougeres,  Ap- 
fr«Uanta, 

THZ  UNITED  STATES. 

^ir««yor-General,  under  Spanish  government 
Of  Florida,  no  authority  to  cbanga  location 
•f  grant  or  split  np  aurveya — grant  void  for 
vant  of  legal  survey. 


In   Oetolier.   ISIT,   Copplnier,   the  tmiciuui   ui 
lorlda.  lasutd  a  erant  sItIos  the  Emntre  prrmlg. 
doe  to  "build  a  water  saw-mni  on  the  creti  oC  the 
Utct  8t.  John's  named  Tront  Creek,  and  bIui 
(Hke  DH  of  ttie  ploe  trees  wblch  are  eompislicni 
tt  a  aqnare  ot  llvs  miles,  wblcb  Is  franted  to  hli 


anrvered   16.000   i 


I   of 


land  In  tluts  illllerent  tracts,  the  nearest  ot  whk_ 
t»  Tront  Creek  was  tbirtr  mllci  alt;  and  thlo 
eban^  of  location  never  lecelTCd  the  Banctlon  at 


TtK  dedalona  of  this  eoart  have  nnlformlv  been. 
t^mt  the  anrva;  most  be  Id  reasonable  confonnltj 
to  tbe  (rant,  wbersaa  the  ooa  In  queitlon  la  not. 

The  sorrcTar-nnenI  had  no  aalhorl^  to  change 
tbe  location  of  the  (rant,  and  split  up  the  SDrve;a. 
as  there  was  no  anfliorltr  Id  the  nant  to  so  else- 
OTbetr  In  case  tbere  shoald  be  a  oeBdencr  ol  va- 
cant tend  at  tbt,rtMa  InOeated  b?  the  grant. 

'^-  la"<la  OB  Treat  Cnak  ware  poor,  and  thoae 
IS  Ik  cO. 


t  SDrvejei)  were  of  the  'best  qnal-  ( '(Ma 

»j.    The  sarvsM,  therefore,  have  neither  merit  In 
(act  nor  the  aanctlon  af  law  to  uphold  them. 

THIS  waa  an  appeal  from  the  Superior  Court 
of  Best  Florida.  It  was  argued  at  the  De- 
cember Term,  1S4T,  and  dismissed  for  want  of 
jurisdiction,  and  ia  reported  in  Q  Howard,  81. 
It  waa  afterwards  re-instated  on  the  docket 
of  this  court  by  act  of  Congress,  approved  20th 
July,  1848. 

The  appellants,  who  were  the  petitioners  in 
the  court  below,  on  the  28th  day  of  May,  1820, 
filed  their  petition  in  the  Superior  Court  for 
the  Eastern  District  of  Florida,  under  the  Act 
of  Congress  dated  tbe  28th  of  May,  1S28,  which 
gave  authority  to  that  court  to  adjudicate 
claims  to  land  embraced  by  the  Treaty  of  the 
22d  of  February,  1819,  between  the  United 
States  and  Spain. 

The  petition  set  forth,  that,  on  the  29th  day 
of  October,  1817,  a  grant  for  18,000  acres  of 
land  was  made  by  the  SpaniBh  Governor,  Cop- 
pinger,  the  Jose  Argote  Villalobos,  for  the  pur- 
pose of  erecting  thereon  a  water  saw-mill;  that 
the  location  thereof  was  to  be  on  Trout  Creek, 
in  tbe  Province  of  East  Florida;  but  not  being 
able  to  And  an  eligible  situation  for  said  miU 
and  a  suflicient  quantity  of  lanti  ungranted  on 
Tront  Creek,  the  Surveyor -General,  George  J. 
F.  Clarke,  in  virtue  of  the  power  with  which 
he  was  invested  by  the  Spanish  government, 
located  and  surveyed  6,000  acres  of  said  grant 
on  Black  Creek,  within  the  same  district;  also 
0,000  acres  on  Indian  River,  and  the  remaining 
4,000  acres  in  Alachua.  The  petition  further 
sets  forth,  that  one  moiety  of  the  two  tracts 
of  6,000  acres  was,  on  tbe  I4th  day  of  March, 
1821,  conveyed  to  the  Marquis  de  Fougeres,  one 
of  the  petitioners,  and  that  a  water  saw-mill 
was  built  by  the  petitioners  on  tlie  tract  lo- 
cated on  Black  Creek;  that  the  said  claim  for 
the  two  tracts  of  land  waa  presented  to  the 
Board  of  Land  Commissioners  for  East  Florida, 
who  reported  unfavorably  to  the  petitioners, 
on  the  12th  of  December,  1827,  though  not 
OD  the  ground  that  aaid  grant  waa  either  ante- 
dated or  forged. 

The  attorney  for  the  United  Slates,  without 
admitting  any  of  the  facts  stated  in  the  peti- 
tion, and  calling  for  proof  thereof,  averred  in 
his  answer  to  the  petition,  that,  if  any  such 
grant  bad  been  made  by  the  Spanish  authori- 
ties during  the  administration  of  Governor 
Coppinger,  it  was  made  contrary  to  the  laws, 
ordinances,  and  royal  regulations  of  the  gov- 
ernment of  Spain,  then  in  force  in  said  Prov- 
ince of  East  Florida,  and  that  it  was  never  ap- 
proved by  the  King  of  Spain.  That  no  power 
was  ever  conferred  on  said  Governor  Coppinger 
to  make  grants  of  tbe  magnitude  and  dei^crip- 
tion  of  the  one  set  forth  in  the  petition.  That, 
if  said  grant  were  otherwise  valid,  it  gave  no 
right  to  locate  on  otber  lands  than  those  at 
Trout  Creek.  That  the  'tract  on  Indian  [•54S 
River  was  more  than  one  hundred  miles  distant 
from  Black  Creek,  where  the  mill,  if  built  at 
all,  was  erected;  and  that  neither  of  said  tracts 
waa  vacant  land,  but  they  were  in  possession 
of  tbe  Seminole  Indians.  That  at  the  lime  of 
the  alleged  grant  Viiiulobos  was  a  Spaniard, 
and  under  the  laws  of  Spain  could  not  locate 
sail!  lands  in  tbe  prejudice  of  the  rights  of  the 
Indians.    That  said  grout,  if  made  at  all,  was 
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made  aince  the  24th  daj  of  Juiuar;,  1818,  and  Protocol. 

iB  Toid  b;  the  eighth  article    of    the    treaty.  «Iq  the  citjr  of  St.  Augustine  of  Floridft,  oa 

That  the  sale  to  the  Marquia  de  Fougeres  was  >he  12th  of  May,  I82I,  I,  the  subscribed  notai? 

void,  and  that  the  petitioners  have  forfeited  all  jf  the  government,  in  virtue  of  the  disposition 

right  to  said  land,  if  any  they  had,  by  failure  iiade  by  his  Eicellencj,  Don  JosC  Coppinger, 

to  improve  and  cultivate,  or  perform  the  con-  wlonel  of  the  national  armies,  military  govem- 

ditions  of  said  grant.  ir,  and  civil  authority  of  this  place,  and  of  the 

There    was    subsequently    an    amended    an'  Province  thereof,  by  a  decree  of  the   lOth   i~ 


the  "Senor  Auditor  of  War,"  relatii  „ ^ , „ 

and  concessions  of  land  made  upon  condition  of  Itlajesty   in   Charleston,   and   resident   of   thi* 

the  establisiiraeat  of  factories,  saw-mills,  etc.,  place,  do  proceed  to  register,  ia  continuation  of 

which  had  not  been  complied  with,  and  recom-  jaid  instance,  the  document  annexed  to  it,  and 

mending  the  term  of  six  months  from  that  date  ;t  jg  a  contract  entered  into  under  date  of  the 

BB  the  time  limited  for  the  performance  of  such  [5th  of  March  last,  between  the  said  Marquis 

condition ;  and  that  grants  upon  condition  un-  md  Don  Jos^  Argote  Villalobos,  relating  to  the 

performed  after  that  time  should  be  null  and  ^e  and  transfer,  which  the  second  part  has 

void.    Which  report  was  averred  to  have  been  [oade  in  favor  of  the  first  part,  of  one  moiety 

eoaflrmed  by  Governor  Coppinger.    And  it  was  jf   a  tract  of   land,   comprehending   six   thou- 

averred  that  the   petitioners   had  not  brought  »nd  acres  on  the  Indian  River,  and  another 

themselves  within  such  limit.  moiety  of  another  tract  of  equal  extent,  in  the 

There  was  a  general  reptii:ation.  place  called  Black  (>eek,  which  tracts  are  part 

The  memorial  and  decree  were  as  follows:  jf  a  square  of  five  miles,  which  this  govem- 

Memorial  ment  granted  to  the  said  Villalobos  on  the  29th 

"Scnor    Governor-Don     Jos6     Argote     Vil-  jf  October   1817;  the  said  document  containing 

laloboa,  with  great  respect,  presents  himself  to  i'^"»    "^^'^^^    "^    agreement     between     both 

Clur  Excellency,  and  says,  that  he  has  fixed  parties.  .     *  n.         ..  
s  intentions  to   establish  a   mill  for   sawing  ,   "I"  testimony  thereof,  and  o^tlw  said  con- 
Umber  on   a  creek   of  the    River    St.    John's.  ""^  been  registered,  translated  m  the  SpanuA 
named  Trout  Creek,  which  affords  a  cite  fit  for  t"^"!.^  ^^  H°"  .^"""'<'°  ^"'i'^''  fPP""***  ^ 
t'  TriCir.!i^U"'o^.rrivLCTn  -o?  ^n"?:  rrMLtdrCVan?iLoT5« 
r  e^^^Jta^lroTthir  pr'oduT^^f  7h"Tro"  '-«  ^-tio.  and  Don  Do.ingo  Reyes,  witnesae.: 
ince,  a^  also  the  supply  of  the  timber  necea-                                     ^7"  "^^fh    r  ^J™™™*- 
sary   for  the  inhabitants,  he  supplicates  your                                 "Notary  of  the  Govemment.- 
Excellency   to   be  pleased   to  grant   him   your                                    Translation, 
superior  permission  that  he    may    accomplish  ,„„,..    ,^„ij„_ 
thf  said  ^11,   with  a   corresponding  right  to  ^°^^  .^^^"'*\     ,. 
five  square  miles  of  land,  or  an  equivalent  for  ,„,?*.'„  ,"^n„,„L;     " 
a  competent  supply  of  timber,  a  favor  which  '««*  ^LS"'-*  Villalobos  on 
B  i.ui.Jtiti,i>i.u  ="ff V   "'      ,,       '    j„„„„  „f  „„,,_  Rose.  Francois  Fehx,  Marquis  de  Fougeres  on 
he  hopes  to  obtain  from  the  goodness  of  your  ,     ~v,         ^   ,    .         '     .      \  ■   ,     ,.      fi,,   _-  „ 
Excellency.                  Jos6    Argote   Villalobbs.  t*"^  other  part   have  entered  into  the  followmg 
iid'        oi   \i  _.,■_   oTii.  n»ini.o,.   ioi'7"  agreement;     Whereas,  the  said  Jos6  possesses 
"River  St.  Mary  s,  a7th  October,  1817.  ^^^  ^^^^^  ^f  l^^^  .^  ^^^^  ^^^^.^^^  ^^^^  ^^^ 

Oecree.  a|.g  p^rt  of  a  grant  of  a  square  of  five  miles, 

"St.  Augustine  of  Florida,  29th  Oct.  1817.  comprehending  sixteen  thousand  acres,  graotod 

"Taking  into  consideration  the  benefit  and  to  him,  the  snid  J036,  by  the  Spanish  govern- 
544*]  utility  wliifh  'would  result  to  the  Prov-  ment,  on  the  20th  of  October,  1817,  as  it  is  rcg- 
ince  in  its  improvement,  if  what  Don  Jos£  Ar-  iatvred  at  large  in  the  ofTice  of  said  government, 
gote  Villalobos  proposes  should  be  accom-  in  the  said  East  Florida,  the  condition  of  the 
plished,  it  is  granted  to  him,  without  prejudice  grant  being  that  the  said  Jose  shall  erect,  or- 
to  a  third  person,  that  he  may  build  a  water  cause  to  be  erected,  un  tlie  tract,  a  water  saw- 
saw-mill  on  the  creek  of  the  River  St.  John's,  mill;  and  whereas  a  parcel  of  said  grant,  corn- 
named  Trout  Creek;  and  also  to  make  use  oi  prehending  six  thousand  acres,  is  situated  oa 
the  pine  trees  which  are  comprehended  in  a  Indian  River,  in  the  said  East  Florida,  and  aa- 
square  of  five  miles,  which  is  granted  to  him  other  parcel,  also  containing  six  thousand 
which  advantage  he  shall  enjoy  for  the  said  acres,  is  situated  on  Black  Creek,  the  said  Joai 
water  saw  mill  without  any  other  person  haV'  has  agreed  to  transfer  one  half,  or  an  equal 
ing  the  right  to  diminish  it  in  any  respect,  part  of  each  of  the  two  parcels  aforesaid,  to 
■  And  tor  his  security,  let  the  corresponding  cer-  the  said  Marquis  de  Fougeres,  his  heirs  and  as- 
tificate  be  despatched  to  him  from  the  secrc  signs,  under  the  terms  and  conditions  which 
tary's  office.  Coppinger."  sli.ill  be  expressed  in  continuation. 
"Don  Thomas  De  Aguilar,  Sub -Lieutenant  ol  "Xow,  this  contract  witnesseth,  that  the  said 
Infantry,  and  Secretary  of  this  Govern  Jos6,  in  virtue  of  the  conditions  and  motive* 
ment  for  his  Majesty.  which  shall  be  mentioned,  sells  and  transfer* 

T  certify  that  the  foregoing  copy  is  faith  to  the  said  Marquis,  his  heirs  and  assigns,  one 

fully  taken  from  the  original,  which  eiists  ii  half    of    the   six    thousand    acres   situated   on 

the  secretary's  office  in  my  charge,  and  in  obe  Indian   River,  which   half  will   be  settled  and 

dience  to  orders.  I  give  these  presents  in  8t  indicated  by  a  line  drawn  from  the  point  on 

Augustine  of  Florida,  the  anth  of  October,  1S17  said    river   which   divides    the   tract    into   two 

"Thomas  de  Aguilar."  parts,   running   parallel    with    the    boundaries 

The  act  of  sale  by  Villalobos  to  the  Marquii  which  divide  it  from  the  lands  of  Juan  H.  He- 

de  Fougeres  was  as  followsi  Intosh,  and  terminating  at  the  extremity  of  Ihs 
SS2  Homird  It. 
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pua  land  coTreaponding  to  the  said  tract,  as 
It  U  Bbown  mora  at  large  in  the  plot  thereof 
henonto  annexed,  which  parallel  line  will 
diride  the  aaid  tnet  into  two  equal  parts,  and 
that  part  shall  belong  to  the  said  Marquis 
whieh  is  bounded  by  the  lands  of  the  said  Mc- 
intosh; and  ii  at  anj  time  the  Marquis  would 
vish,  within  two  years  froni  tbie  date,  to  sell 
his  thare  of  the  said  tract,  he  shall  give 
pravions  notice  thereof  to  the  said  JoBfl,  bis 
agent  or  attomej,  who,  or  any  of  them,  ahall 
b«  entitled  to  the  preference  in  regard  to  the 
mentioned  share,  on  paying  the  same  price 
whieh  might  be  offered  bj  any  other  person,  if 
it  were  their  wish  to  purchase;  and  in  the 
Mme  case  will  be  placed  Jose  with  respect  to 
the  Uarquia,  hia  agent  or  attorney,  if  the  said 
Jtmt  should  think  proper  to  diepose  of 
•4**]  'his  moiety.  At  the  same  tune,  the 
said  Jose  agrees  to  sell  and  transfer  to  the 
said  Ukrquis,  hie  heirs  and  assigns,  one  half,  or 
u  eqlul  part,  of  six  thousand  acres  of  land 
mentioned  above,  situated  on  Black  Creek  in 
the  aaid  East  Florida,  which  tract  will  be  divid- 
ed by  the  contracting  parties  themselves,  and 
tka  division  mil  not  be  made  until  the  con- 
struction of  a  water  aaw-mill  be  made  and 
■neted  on  the  said  place;  and  neither  of  the 
Mid  contracting  parties,  without  their  mutual 
conaent,  will  have  the  faculty  to  sell,  alienate, 
tf  tn  any  manner  dispose  of  any  part  of  the 
■aid  tract,  until  after  the  division  takes  place. 
It  ia  likewise  agreed,  that  the  parties  will  give 
to  each  other  notice  of  their  intention  to  sell; 
each  of  them  having  in  themselves,  or  in  their 
attorneys,  the  same  right  and  privilege  which 
has  been  specified  in  regard  to  the  Indian  River 
tneL  And  the  said  iJ&rquis,  in  consideration 
of  the  aaid  sale  and  transfer  mode  by  said  JosS, 
obligates  himself  to  construct  and  erect,  at  his 
own  eharge  and  expense,  on  the  eaid  Black 
Ckeek,  all  its  necessary  machinery,  dama  and 
houses,  which  ought  to  he  built  in  such  a  man- 
ner that  the  conditions  of  the  grant  be  ful- 
filled; and  for  the  intent  and  purpose  of  this 
agreement,  the  works  for  the  said  mill  shall 
have  to  be  commenced  on  or  before  the  20th 
day  of  next  April,  the  Marquis  supplying  all 
the  means  and  funds  necessary  to  obtain  its 
perfection,  in  order  that  it  may  he  in  opera- 
tion and  in  activity  as  soon  as  possible.  The 
miU  being  completely  finished  will  be  con- 
sidered aa  the  common  property  of  both  parties 
in  ■■  eqnal  share;  conseqnenuy  they  shall  be 
equally  aubject  to  all  the  expenses,  repairs,  and 
management  wUcb  may  take  place,  and  they 
will  equally  participate  in  the  profits. 

'And  the  said  Uarqnis  also  obligates  himself 
to  pay  to  the  said  Jos6  the  ium  of  one  dollar, 
before  Um  axeention  and  delivery  of  this 
iaatrument,  and  he  obligates  himself  also,  that 
fa  eaae  he  ihonld  fail  in  any  manner  to  fulfill 
the  eonditiona  of  this  agreement,  to  pay,  bim- 
■df,  or  through  hia  assigns  or  attorney,  by  way 
of  poulty,  to  the  said  Joti,  his  heirs  and  as- 
■Ima,  the  sum  of  one  thousand  dollars,  recover- 
aUe  before  any  tribnnai;  it  being  understood, 
nerertheleaa,  that  the  said  Marquis  will  be  in 
no  wise  responsible,  in  ease  of  prohibitions  or 
impedimenta  preventing  him  to  fulfill  his  said 
enpigcmenta,  if  said  prohibitions  or  impedi- 
ments proceed  from  the  Indians  of  that  terri- 
taT7,  or  froM  the  Bpaniah  or  Amerleaa  laws  or 
IS  lb  ad. 
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governments,  or  if  impeded  by  any  other  cansa 
not  originating  in  himself;  but  in  case  the  said 
work  be  not  carried  into  effect,  for  default  or 
negligence  of  the  said  Marquis,  or  in  case  of 
his  demise  before  the  said  mill  is  commenced, 
then  said  3ob6  or  his  assigns,  will  no  longer  bt' 
subjected  to  this  transfer  *  or  agreement,  [*S4  7 
which  will  remain  null  and  void.  And  the  said. 
Jose  likewise  obligates  himself,  bis  heirs,  ex- 
ecutors, and  assigns,  at  any  time,  that  is  tv 
say,  after  the  construction  of  the  said  mill  in 
the  terms  and  manner  specified,  to  execute  or 
cause  to  be  iMecuted,  in  favor  of  the  Marquis, 
his  heirs  and  assigns,  the  corresponding  title 
and  transfer  of  the  two  mentioned  parcels  of 
land,  in  conformity  to  the  present  or  future 
laws  and  regulations  of  the  Territory  of 
Florida. 

"In  testimony  whereof,  the  two  mentioned 
parties  respectively  sign  and  seal  the  present, 
this  day,  the  lEth  of  March  of  the  year  of  our 
Lord  1821. 

"Jose  Argote  Villalobos.   [Seal.] 
"Marquis  de  Fougeres.      [Seal.] 

"Witness— Boudoin. 

"Thomas   Leager." 
Petition. 

"Eis  Excellency  the  Governor— I,  the  Mar- 
quis de  Fougeres,  Consul  of  His  Most  Christian 
Majesty  in  Charleston,  with  due  respect,  state 
to  your  Gxcellency,  that,  for  the  purposes  and 
effects  which  may  be  convenient  to  me,  I  have 
to  solicit  from  the  justice  of  your  Excellency, 
that  you  may  be  pleased  to  order  the  protocol 
of  the  English  document  annexed,  and  the 
translation  thereof,  which  document  ia  an 
agreement  which  I  have  entered  into  with  Don 
Jose  Argote  Villalobos,  under  date  of  the  16th 
of  March  last  past,  relative  to  the  sale  and 
transfer,  which  he  bos  executed  to  me,  of  one 
half  of  a  parcel  of  land,  containing  six  thou- 
sand acres  of   land  situated  on  Indian  River, 


of  a  square  of  five  miles,  which  was  granted 

by  this  government  to  the  said  Villalobos,  on 
the  2gtb  day  of  October,  1817.  Therefore,  I 
supplicate  your  Excellency  to  be  pleased  to 
provide,  as  I  have  at  first  solicited,  and  that 
afterwards  such  certified  copies  as  I  may  want 
be  given  me,  which  favor  I  hope  to  receive  from 
Ibe  juatice  of  your  Excellency. 

"St.  Augustine,  on  the  10th  of  May,  1821. 

"As  the  party  solicits. 

"Coppinger. 
"Juan  de  Entralgo. 
"Notary  of  the  Government. 

"In  St.  Augustine,  on  the  same  day,  month, 
and  year,  I  notified  tbe  preceding  decree  to  the 
Marquia  de  Fougeres,  which  I  certify. 

"Entralgo. 

■"It  is  conformable  to  the  originals  [*548 
thereof,  which  remain  in  the  archives  under  my 
char^,  to  which  I  refer,  and  in  obedience  to 
sujierior  order,  and  at  the  request  of  the  party, 
I  sign  and  seal  the  present  certificate,  in  aix 
Iravcs   of   common   paper,  as   stamps   are  not 

"St.   Augustine   of   Florida,  on  the   Uth   of 
May,  1821. 

"Juan  de  Entralgo,-  r 

"NoUry  of  ItheCOoWftjleeat. 
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exerdsfng  like  authority,  could  malce  a  gratui- 
tous concession.  This  court  has  repeated^  said, 
that  the  governor  would  be  presumed  to  have 
acted  within  the  scope  of  his  authority  in  mak- 
ing grants. 

5.  No  specific  location  of  the  16,000  acres 
was  deaignated.  The  petition  aslted  for  "the 
ri^ht  to  build  a  mill,"  "and  a  grant  of  five 
miles  square  or  its  equivalent."  The  concea- 
81(01  gives  the  right  to  build  the  mill  at  the 
place  designated,  and  also  the  use  of  the  pine 
trees  in  a  square  of  five  miles,  "which  is  grant- 
ed to  him,"  without  designating  an;  particular 
location.  In  construing  the  grant,  the  court 
must  give  effect  to  the  words  "or  its  equiva- 
lent-"   It  was  five  miles  square  at  Trout  Creek, 


Trout  Creek.  But  the  grant  of  the  16,000 
acres  of  land  was  not  so  limited. 

6.  The  mill  was  built  in  sufficient  time. 
There  was  no  limitation  of  time  in  the  conces- 
sion. Governor  Coppinger  Iiad  no  power  to  al- 
ter the  terms  of  the  concession  after  the  24th  of 
January,  1818.  The  right  of  the  grantee  was 
protected  by  the  treaty,  and  could  not  be  dis- 
turbed by  the  Spanish  authorities  after  that 
time.  If  he  had  the  power  to  limit,  he  must 
have  had  the  correlative  power  to  enlarge  the 
time,  and  thus  in  eFTeet  to  make  a  new  grant. 
But  the  grant  was  absolute,  not  on  condition 
of  building  a  mill.  If  there  had  been  a  condi- 
tion unlimited  as  to  time,  the  utmost  that  could 
be  done  would  be,  to  require  that  it  should  be 
done  in  a  reasonable  time.  The  treaty  must 
take  efTeot,  either  from  the  ratification  by  both 
parties  in  1S2I,  or  from  the  exchange  of  flags 
m  1822.  The  mill  was  commenced  in  the  win- 
ter of  1822.  A  treaty,  as  between  the  contract- 
ing parties,  operates  from  its  date;  but  as  re- 
spects individual  rights,  it  can  only  take  efTect 
from  the  ratification  by  both  parties.  United 
States  v.  Arredondo,  8  Peters,  T48. 

This  court  has  disclaimed  the  power  to  en- 
force a  forfeiture  for  a  condition  broken. 
United  States  v.  Sibbald,  10  Peters,  322. 

7-  If  there  was  a  change  of  location,  it  was 
warranted  by  the  Spanish  usages  and  customs, 
to  which  this  court  has  always  given  effect. 
The  court  is  to  carry  into  effect  the  treaty,  and 
to  protect  property  protected  by  the  treaty, 
whether  complete  or  inchoate,  if  property  by 
the  Spanish  laws  and  usages.  What  are  the 
laws  and  usages  T  In  the  language  of  this 
court  (0  Peters,  714),  "the  laws  of  an  absolute 
monarchy  are  the  will  and  pleasure  of  the  mon- 
arch, expressed  in  any  way,"  etc.  We  are  not 
swearing  away  the  law,  as  the  Attorney-Gen- 
eral supposes,  by  the  introduction  of  evidence 
of  usa^B  and  customs;  but  by  showing  what 
the  usages  and  customs  were,  we  show 
S64*]  ■what  the  law  was.  This  court  has 
said,  that,  in  the  examination  of  these  claims, 
it  will  look  into  the  Spanish  customs  and  usage. 
The  question  here  is.  What  was  the  usage  of 
the  Spanish  executive  officer,  in  regard  to  the 
acts  of  his  subordinatesT 

Mr.  Justice  Cation  delivered  the  opinion  of 

the  court: 

In  October,  1817,  Coppinger,  Governor  of 
Florida,  was  applied  to  by  Vlllaloboa  for  leave 
to  build  a  saw  mill  on  Trout  Creek,  at  a  prop- 
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er  site  for  a  mill  there  existing;  with  a  corre- 
sponding right  to  Ave  miha  square  of  land,  or 
an  equivalent,  for  a  competent  supply  of  tim- 
ber; on  which  application  the  governor  decreed 
as  follows: 

"Taking  into  consideration  the  benefit  and 
utility  which  would  result  to  the  province  in 
its  improvement,  if  what  Don  Jos€  Argote  Vil- 
lalobos  purposes  should  be  accomplished,  it  it 
granted  to  him,  without  prejuitice  to  a  third 
person,  that  he  may  build  a  water  saw-mill  on 
the  creek  ot  the  River  St.  John's,  named  Trout 
Creek ;  and  also  to  make  use  of  the  pine  trees 
uhieh  are  comprehended  in  a  square  of  five 
miles,  which  is  granted  to  him,  which  advan- 
tage he  shall  enjoy  for  the  said  water  saw-mill, 
without  any  other  person  having  the  right  to 
diminish  it  in  any  respect.  And  for  his  secu- 
rity, let  the  corresponding  certificate  l>e  de- 
spatched to  him  from  the  secretary's  olfice. 

I.  No  mill  was  built  on  Trout  Creek,  nor 
any  attempt  made  to  do  so;  but  sixteen  thou- 
sand acres  of  land  were  surveyed  for  Villaloboa 
by  some  deputy -surveyor  of  the  Surveyor -Gen- 
eral, George  F.  Clarke,  and  certified  by  the  lat- 
ter, in  three  separate  parcels;  one  on  Blade 
Creek,  for  six  thousand  acres;  one  on  Indian 
River,  for  six  thousand  acres;  and  the  third  in 
Alachua,  for  four  thousand  acres.  The  nearest 
of  said  surveys  to  Trout  Creek  is  about  thir^ 
miles  off,  and  the  farthest  is  more  than  one 
hundred  miles  distant.  The  lands  as  surveyed 
are  claimed  by  Villalobos  and  the  Marquis  de 
Fougeres,  to  whom  Villalobos  conveyed  a  moie- 
ty of  his  claim  in  March  1821.  This  latter  sur- 
vey lies  within  territory  then  held  by  the  S«ml- 
nole  Indians.  A  mill  was  built  by  the  Marqaia 
on  Black  Creek,  on  the  survey  there  made  for 
six  thousand  acres,  say  in  1822  and  1821. 
Whether  the  surveys  were  regularly  returned 
to  the  office  of  the  public  archives,  or  to  the 
government  secretary's  office,  does  not  appear; 
there  is  no  evidence  that  they  were  returned  to 
either  by  the  Surveyor-General,  the  proof  be- 
ing, that  they  were  filed  in  the  office  of  the 
public  archives  as  part  of  the  evidences  of 
claims  that  had  been  submitted  to  the  register 
and  receiver  when  acting  as  commissioners  oi 
Florida  claims. 

•One  thing,  however,  is  certain,  that  ["SSI 
the  change  of  location  never  received  any  direct 
sanction  from  the  Governor  of  the  Spanish 
province  during  the  time  his  powers  existed  to 
act  in  the  matter.  On  this  state  of  facta,  the 
question  is,  whether  the  Surveyor-General  had 
any  authority  to  make  the  change,  and  therein 
bind  the  Spanish  government  to  complete  the 
title;  if  he  had  such  power,  then  the  American 
government  is  equally  bound. 

By  the  eighth  article  of  the  Treaty  of  ]81»  it 
is  stipulated,  that  "all  grants  of  land  made  be- 
fore the  24th  day  of  January,  1818,  by  His 
Catholic  Majesty,  or  by  his  lawful  authorities, 
shall  be  ratified  and  confirmed  to  the  persons  in 
possession  of  the  lamls,  to  the  same  extent  that 
the  same  would  be  valid  it  the  territories  had 
remained  under  the  dominion  of  His  Catholie 
Majesty." 

this  court  has  uniformly  held,  that  where 
the  land  was  granted  by  a  concession,  and  a 
survey  had  been  ni.ide  of  it  hv  the  Surveyor- 
General,  in  reaFionni)le  confiiiniily  to  the  grant, 
before  the  24th  of  January,  1818,  that  such  sur- 
Howard  1*. 
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!:ave  scYered  the  land  from  the  public  domain. 

That  the  aurveys  made  for  VillalolxM  were 
r.ot  in  reaBoii3.bIe  confonnit}'  to  the  grant  made 
for  13,000  acres  on  Trout  Creek,  ib  not  assiimod 
->n  p«rt  of  the  ciftimants;  they  rest  their  ri^ht 
to  «  confinnation  for  tiie  three  traoU  surveyed 
nn  tbe  groDnd  that  the  Surrcynr  Ccneriil  hnd 
power,  by  force  of  the  i^raiit,  to  change  the  la- 
<-ation,  tmi  to  locate  the  land  panted  in  aa 
muiT  parcels  as  he  saw  proper  to  designate. 
To  utow  the  existence  of  this  power  in  the  Sur- 
-eyor-General,  he  was  examined  as  a  witness 
in  the  present  controversy,  and  proved  thn.t  he 
had,  in  TttriouH  instances,  made  similar  changes, 
»nd  that  none  of  them  had  been  rejected,  or  ob- 
jected to,  by  the  Spanish  governors.  Antonio 
.Mvarei,  the  keeper  of  the  archives,  was  also 
<<xunined  on  this  point.  He  testifies  that  there 
Kclrt  in  the  archive*  a  few  instances  where 
cliaiigea  of  location  had  tieen  made  by  the  Sur- 
veyor-General without  an  order  of  tbe  r.overnor 
for  the  change;  but  this  was  done  under  pecu- 
liar circumstances,  as  where  the  land  granted  , 
had  been  taken  by  a  previous  concession. 

From  the  long  experience  tbia  court  has  bad  ' 
in  the  investigation  of  Spanish  titles,  as  claimed 
in  Florida,  as  well  as  from  the  practice  in  re- 
gard to  which  the  witnesses  depose,  wc  are  of 
oiHDioB  that  tbe  Snrveyor-General  had  no  au- 
thority to  change  the  location  of  the  grant,  and 
to  cpUt  Dp  the  surveys,  as  was  done  in  this  in- 
stance. The  question  has  been  settled  by  this 
conrt  in  tbe  cases  of  United  States  v.  Huertas, 
86«»J  9  Peters,  'ITl,  and  United  States  v. 
Levy,  13  Peters,  83.  The  surveys  in  this  in- 
ttance  alnndoned  the  grant;  no  aid  is  asked 
fimi  it,  but  the  Mle  act  of  the  Surveyor-Gen- 
eral ia  relied  on  for  a  decree  completing  the  ti- 
tle, and,  if  confirmed  by  us.  must  be  sanctioned 
oa  the  origin  of  Viltaloboa'  title;  and  that  no 
sneh  power  can  be  exercised  by  this  court  was 
held  in  the  case  of  Forbes,  16  Peters,  172. 

The  grant  was  for  a  tract  comprehended  in  a 
square  of  five  miles;  and  although  an  equiva- 
mit  was  solicited,  none  was  granted  except  in 
case  vacant  land  enough  could  not  be  found  at 
TVont  Creek  to  satisfy  tbe  grant  in  one  body, 
and  a,  oquare  fonuj  nor  is  there  any  evidence 
that  such  deficiency  existed. 

It  la  proved  that  the  lands  on  Tront  Creek 
are  poor,  and  of  little  or  no  value,  and  that 
tboM  mrveyed  are  of  the  best  quality  known 
in  Florida;  and  manifestly,  that  the  change  of 
snrv^  hod  in  view  Ote  acquisition  of  valuable 
lands  for  the  pnrpMeB  of  speculation,  and  not 
to  secure  pine  trees,  out  of  which  to  saw  lum- 
ber; so  that  these  surveys  have  neither  merit  in 
fact  nor  the  sanction  of  law  to  uphold  them. 

2.  As  the  want  of  a  survey  does  not  defeat 
tbe  F^ont,  OB  this  court  held  in  the  cases  of 
Arredondo,  13  Peters,  133,  and  ot  Buvek,  15 
Peters,  224,  the  next  and  remaining  question  is, 
whether  the  grant  itself  can  be  located.  For 
althoni^h  the  petition  proceeds  on  the  surveys, 
yet  this  court  having  the  case  before  it  as  on 
bill  in  chancery,  we  would  be  disinclined  to 
bar  the  claim  on  a  technical  ground.  Tf  it  bad 
nerits,  and  these  could  not  be  reached  on  the 
pleadings  as  they  stand,  the  court  on  hearini; 
eonld  order  affiendments,  so  that  the  merits 
(ovId  be  rcH^adt  and  to  this  end  tbe  cause 
IS  Lea. 


eould  be  remanded  to  the  court  below;  nor  4s 
we  apprehend  even  this  to  be  neccssarv  in  a 
case  like  the  present. , 

The  surveys  being  rejected,  the  ^nt  may 
be  resorted  to,  and  a  survey  ordered,  if  the  land 
granted  can  be  identified.  It  ia  therefore  nec- 
essary to  examine  the  claim  on  the  faw  of  the 
^rant.  For  a  description  of  the  place  where 
the  land  was  solicited,  and  which  is  adopted  by 
the  Governor's  decree,  we  must  look  to  the  me- 
morial of  Villalobos.  He  says,  "that  he  has 
fixed  his  intentions  to  establish  a  mill  for  saw- 
ing timber,  on  a  creek  of  the  River  St.  John's 
named  Trout  Creek,  which  affords  a  site  fit  for 
the  purpose;"  and  he  supplicates  the  Governor 
to  grant  permission  to  build  the  mill  at  that 
place,  with  a  corresponding  right  to  five  miles 
square  of  land  for  a  competent  supply  of  timber. 

The  grant  refers  to  no  one  part  of  Trout 
Creek  more  than  another,  ot  which  the  site  for 
the  mill  is,  and  where  the  land  'should  [*6$T 
he  surveyed;  there  is  no  identity  of  place,  nor 
a  possibility  to  locate  the  grant  by  survey.  No 
claim  lias  ever  been  before  this  court  that  is 

In  cases  of  a  vague  description,  this  court 
has  uniformly  held  that  no  particular  land  wan 
severed  from  the  public  domain  by  the  grant, 
and  that  no  survey  could  be  ordered  by  the 
courts  of  justice.  Buyck  v.  United  States,  15 
Peters,  224;  United  States  ».  Delespine,  15  Pe- 
ters, 333;  United  States  v.  Miranda,  16  Peters. 
15G,  157. 

On  all  the  grounds  presented,  we  are  ot  opin- 
ion tbat  the  court  below  decided  correctly  in 
rejecting  this  claim ;  and  it  is  tberefore  ordered 
that  the  decree  of  tbe  District  Court  be  affirmed. 

Order. 

This  cause  came  on  to  be  beard  on  the  tran- 
scrijit  of  the  record  from  the  Superior  Court  for 
the  District  of  East  Florida,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
liere  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  Superior 
Court  in  this  cause  be,  and  the  same  is  hereby 


ZEBULON  A.  PAINE,  Sarah  Norwood,  John 
Bucknom,  Andrew  Bradford,  and  Augustus 
Norton,  Libelants. 


The  followinit 


Note. — CoIII'loo.     Rlghla   of   i 


marlly  lake  measurea    Co   avoid   the    latter    wbicb 

bas  a   rl({bt  to   and   aliould    keep    Its  caurse      Tin 

B.  B.  FortieB,   Bpragus,  lOS ;  Hall  v.  The  Buffalo. 
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ulllDK  bj  or  ■taloBt  It :  aoS  the  tcswI   on  tbc 

■rarboard  tack  bas  a  riKht  to  keep  ber  eourae.  and 
tbe  one  on  the  UrboBra  tack  muat  give  waj.  or  bo 

both  boTlng  the  wind  free,  and  lonspiucntly  lb- 
power  o(  readily  controUlna  their  moTeraentB.  tli> 
TGsBel  on  the  larboard  lai-k  muat  give  way.  and 
oaeh  pasi  to  the  right.  'L'hc  aamo  rule  ROyertiB 
vCBBela  salUne  on  the  winil.  and  appToachlnE  each 
other,  when  It  IB  doubttul  which  la  to  windward. 

But  It  the  yeaael  on  the  larboard  tack  1b  bo  far 
to  windward  that,  EI  both  periist  In  their  course, 
tbe  other  will  strike  her  on  the  lee  side,  abaft  the 
..___ ..._  _..__    .jj  (^j(  j.gj^  jij^  veaml  on 


re  croBalDK  each  other  tn  opposltt 
Here   la    tbe   least    doubt   of  tbeli 


hovifd  pefaeyerV In' her' coVr«e.  wh?le  that  oa'tbe 
larboard^  tack  ibould  bear  up  or  keep  awa;  before 

.    I    bave    tbe! 

.  depending  upon  I  . 
of  the  case,  and  In  reapect  to  which  no  EenFral 
KSS*]  can  be  laid  down  -or  applied.  Either 
Bel  mar  And  herxeir  In  a  pOBltlOD  at  the  lime  < 
II  would  be  ImpoBHllile  to  conforiD  to  them.  wIT 
oertaln  peril  to  bersflf^  or  a  collUlou  with  t 


aching 


Under 


.    tbe 


— .    arlly   be   thrown    upOL    -. 

"ources  of  bin  own  Judgmeot  and  alilll  In  eltclcat- 
ine  his  own  yessel.  as  well  ai  the  veasel  appronch- 
Ing.  from  tbe  Impending  perU.  These  cases  cannot 
he  anticipated,  and  therefore  cannot  be  provided 
Tor  by  any  Hied  regulation.  They  can  only  be  ei- 
II  mined,  and  the  man  ace  men  t  of  the  vesBel  ap- 
!. roved  or  condemned,  bb   the  case  may  arlie. 

2.  Of  Steam   Vessels  meeting  Sailing  Vessels. — 
Steam  vessels  are  recarded^  In  tjie  light  of  vesspM 


by  stopping  the 

'        od  I _ 


..,     .._.-n     meellng    a    sailing    Te:<9M. 

?   hauled  or   with    Ihe   wind  ^ree.    the 

.■...".      ..        ,'.  atid  It  la 

of  tbe  Bleamer  to  adopt  sueb  precautlona 

will  avoid  ber. 

:j.  Of  Slcomcri  meeting  each  other. — It  l>  the 
■lutT  of  each  veBsel  to  put  the  belm  nport. 

4.  Of  keeping  Watuh.— The  pilot  bouse  of  ■ 
uteamer  Is  not  the  proper  place  at  which  to  station 
n  watch  at  night.      A  competent  and  vigilant  look. 


nd    I 


c  of 


accident  In  the  nigbt  time,  while  aarlKitlag  watcn 
on  which  It  Is  BccuBtomed  to  meet  other  craft. 

The  owner  ti  reaponBlble  for  damage  resulting 
not  only  from  want  of  care  and  attention  on  tbe 
part  of  the  persona  In  charge  of  tbe  veaiel.  but 
also  from  the  want  of  proper  knowledge  and  skill 
to  enable  them  to  manara  ber  according  to  eatab- 
lished  nautical  rule* 

THIS  wu  an  ippul  from  the  Circuit  Coart 
o[  tbe  United  States  for  the  Southern  Du- 
trict  of  New  York, 

The  circumstances  of  the  case  will  be  beat 
explained  by  inserting  the  libel  and  answer, 
which  were  sB  follows: 

"To  tbe  Honnrnble  Samuel  R.  Betts,  Jud^ 
of  the  Diatdct  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

"The  libel  and  complaint  of  Zebulon  A.  Paine, 
of  Eastport,  in  the  State  of  Maine,  owner  of 
one  half  part  of  the  schooner  lole,  and  owner 
of  part  of  the  cargo  lately  shipped  on  board 
thereof;  Sarah  Norwood,  of  Gastport,  in  the 
State  of  Maine,  aforesaid,  owner  of  the  other 
half  part  of  the  said  schooner;  John  Bucknam, 
oiTner  o(  part  of  the  cargo  lately  shipped  on 
board  thereof;  Andrew  Bradford,  owner  of  part 
of  the  cargo  also  lately  shipped  on  board  there- 
of; Joseph  Stimner.  master  of  the  said  schoon- 
er; James  McCollar,  mate  thereof;  Ambrose 
Tucker,  James  Woorster,  seampn ;  and  Henry 
Cuff,  cook,  all  of  said  schooner;  and  Auguatns 
Norton,  of  Eastport,  a  passonger  on  hoard  of 
the  said  schooner,  against  the  steatnboat  Nep- 
tune, all  parties  intervening  for  their  interest 
in  the  same,  in  a  cause  of  civil  and  maritime 

*"Aad  thereupon  the  libelant!  allege  [*SSt 
and  propound  respectively  upon  and  according 
to  their  respective  best  knowledge,  information, 
and  belief,  as  follows: 

"1st.  That  llie  paid  schooner.  lole,  belon^ng 
and  owned  in  Eaatport,  a  fore  !i  aid,  whereof  the 
said  Joseph  Sumner  was  master,  on  or  about 
the  Tth  of  July,  1846,  »et  sail  and  departed 
from  the  port  of  Eastport,  in  the  State  of 
Maine,  aforesaid,  with  the  said  Joseph  Sumner 
as  master,  having  on  board  of  said  schooner  a 
cargo  consisting  of  laths,  pickets,  plaster,  flah 
in  barrels,  thirty  empty  barrels,  and  two  bar- 
rels of  beer,  and  two  packages  of  money,  boimd 
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t  Newb.  115  :  2  Ilage.  1T3  :  3  Hog 
1 :  2  Wend.  452 ;  3  Kent's  Com.  2; 
:iO0.  6th  Am.  eit. ;  Ward  v.  Tbe  Lfaiiseuisn.  u  mc- 
Lean.  231;  1  Newb.  23G:  Culbertson  v.  Shaw,  IS 
How.  e84:  llaney  T.  The  I.ouliiana,  Taney.  IJ02 ; 
Tbe  Kentuckv,  i  Blatcbf.  32B ;  The  li'unnle.  11 
Wall.  238;  I'be  rotomac.  8  Wall.  SBO ;  Baker  v. 
The  City  of  New  York.  1  Cllir,  76;  The  Falcon, 
10  Wall.  7S :  Byrnes  v.  The  Alexandria,  S  Rep. 
:11K» ;  The  Velaaiiei,  4  Moore.  I'.  C,  C  N.  8.  42ii ; 
1  L.  R.  r.  C.  4114 :  30  L,  J,  Adm.  19 ;  Tbe  Norma, 
:(5  I„  T.  N.  B.  418,  P.  C. 

If  a  steamer  and  sailing  vessel  are  approaching 
cacb  other  so  that  a  callTslon  oui.v  be  rcuEunably 
opprehended.  It  Is  the  duty  of  Ihe  Bleainer  ID  take 


nrtlcula 


I  If  tbe  latter  b 
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Ballm.  Bvc.  Oi'H.  <I01>,  Oil.  611  b. ;  S  Rob.  34D ;  2 
Uods.  S3 :  3  llugg  321  :  3  llngg.  310 :  1  Bob.  131 : 
1  Itob.  182;  7  l^u,  22^:  Hiitterfleld  v.  Boyd.  4 
Blatcbf.  31)6;  Tbe   Bildgi'poi-l.  6  Biatcht.   3;   The 


duly  of  checking  speed  and  changtog  c 
devolves  upon  Ihe  ateamer  alona,  and  the  i 
bas  tba  right,  and  T  ' *" — "-  "--  '  '- 
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fur  tbc  port  of  New  York;  and  that  the  saiil 
vcbooner  wbb  then  tif^ht,  stanch,  and  itrong, 
lod  vbU  manned,  tackled,  appareled,  and  ap- 
FniDttd,  and  was,  In  every  nsp^t,  flt  for  the 
Tojigi  ihe  ao  undertook. 

"2d.  That  in  the  erening  of  the  14th  day  of 
Jiilj,  iforesaid,  the  aaid  schooner,  with  three 
puscigers,  and  with  the  said  cargo  on  boanl, 
Ud  iucceBsfuIlj'  proceeded  in  and  upon  Iicr 
uid  voyage  past  and  about  one  mile  to  the 
MuCh  of  t£e  light  boat  sUtioned  off  the  Middle 
Ground,  a  shoal  nearly  apposite  to  Stratford 
Point,  and  that  the  said  schooner  passed  the 
ligiit  boat,  being  about  one  mile  to  the  aouth- 
nrd  thereof. 

"That  the  laid  Khooner  was  then  steering 
about  a  west  course,  the  wind  being  nearly  from 
iht  north;  that  the  night  was  clear,  and  the 
«id  Teasel  could  be  easily  discerned  at  a  con- 
sidetable  distance;  that  whilst  sailing  upon  her 
onrM,  about  west,  with  «  fl-esh  wind,  going  at 
hm  iiz  to  eight  knots  per  hour,  and  a  short 
time  after  the  said  schooner  had  passed  the 
«id  light  tmat,  and  between  the  hours  of  nine 
ud  ten  o'clock  at  night,  on  the  hi<;)i  seas,  and 
xithin  the  admiralty  and  maritime  jurisdiction 
«(  this  court,  she  was  negligently  run  a/^inst 
iBd  into,  by  the  said  steamboat  Neptune,  which 
ttEBmboat  was  then  and  there  proceeding  down 
the  Sound  from  the  city  of  New  York;  and  the 
■id  steamboat  then  and  there  run  and  struck 
igainst  the  hull  of  the  said  schooner,  between 
(he  fare  and  main  rigging,  on  her  larboard  side, 
vith  such  great  force  and  violence  as  to  break 
ud  tear  open  the  hull  of  the  said  schooner, 
ud  rat  her  nearly  in  two.  so  that  she  filled  and 
nink  almost  immediately;  and  the  said  vessel 
tnd  her  cargo,  and  the  clothes,  money,  and  per- 
xmal  effects  of  the  crew  and  pasiten^era,  were 
totally  lost;  and  two  of  the  pas9en};t'ra,  viz.,  a 
female  named  Murpliy,  and  her  child,  were 
browned. 

"Sd.  That  the  crew  of  said  schooner  and  one 
of  the  passengers,  viz.,  the  libelant,  Augustus 
Norton,  saved  their  lives  by  jumping  from  the 
nid  schooner  on  to  the  deck  of  the  said  steam- 
liott;  that  they  made  inquiries  for  the  captain 
no']  at  the  'said  steamboat,  but  could  find 
DO  captain  on  board ;  that  they  asked  those  on 


nMels  DSTlsatfag  nllb  a  [air  wind,  or  "eolna  otC 
Iirje."  Bud  (beretore  bound  lo  Elve  wa;  to  safllng 
wwls.  beatli  '        *    '        '     -      ■-■-  -   -   -■- 

3Utn.  414; 

rUhLOD  V.  Wuru.  d  uui.viiv.  1,/a  .  a.  i-.  i  i^cnu. 
i;  The  New  Jerw*.  Oli:oIt,  415;  The  Neptune,  Ol- 
mn,  483;  The  Washington  Irving,  Abb.  Adni. 
S.K:  DsTles.  te3;  16  Law  Rep.  434-  The  Osprey. 
Spngue.  245 ;  Ked  Bank  Co.  r.  The  .loba  W.  Gan- 
d},  41  Hunt's  Merch.  Uag.  Nor.  1850.  677  ;  Kuin- 
btl]  V.  The  racJflc.  36  Hunt's  Mrrct).  Mne.,  Muy, 
!MT.  076;  Sturgle  v.  Bowyer.  24  [low.  110. 
A  uIIIdk  vessel.  In  phbsIde  a  Btcuuirr,  Is  bound  to 
trclte   the  same   care,  skill  and   prudent 

__. ^.. II, n_  yeijiel  ;  the  only  dl 

Ing  vesael  la  bound  to  adhere  1.. 

_i    tar  SB   practicable   sod    nvoHl 

tatarrasalng  the  ■leamec:  and  In  not  to  chanue 
kr  course  on  a  probabllltj  of  e aeon ntc Hog  an  up- 
proachlng  iteamer,  unless  the  latter  Is  crowding 
■V  Bi3ch  upon  the  track  as  to  create  an  Imminent 
duger  ot  coIIlBlon.  The  New  Jersey  Olcott,  415; 
nr  Neptune.  Olcott  483:  The  William  YoiinR. 
Olcott.  38:  Abb.  on  Sblpp.  0th  Am.  ed.  311,  312;  1 
W.  Bob.  157 ;  1  Law  Rep.  813 ;  2  Hagg-  1B4.  300 ; 
.N.  Y  i  LIv.  Mail  SleamBblp  Co.  21  How.  37J  ; 
Criii'liett  v  The  Isaac  Newton,  IS  Row.  SHI:  The 
OrpRon   v.    Rocca,    18    How.  670;    The   Fb      *       "- 
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board  of  said  steamboat  to  dispatch  a  boat 
"ith  assistance,  to  endeavor  to  save  the  lives 
uf  tlie  woman  and  child  aforG<<aid;  but  that,  no 
asaifltance  being  offered  or  given,  two  of  the 
crew  of  the  said  schooner,  with  two  of  the  pas- 
sengers of  the  steamboat,  took  the  small  boat 
of  the  said  steamboat,  and  went  in  3i.'arch  of 
the  said  female  and  child,  but  that  their  elfoita 
were  unavailing,  the  said  schooner  having  sunk, 
and   the  said   female  and  child   having  disap- 

"4th.  That  the  said  steamboat  was  at  the 
time  aforesaid  carelessly,  improperly,  and  un- 
skillfully  navigated,  and  that  the  loss  of  the 
said  schooner,  with  the  cargo  on  board  thereof, 
and  the  clothes,  money,  and  effects  of  the  crew 
and  passengers,  and  the  lives  of  the  said  female 
nnd  child,  was  occasioned  solely  by  the  fault, 
careless  I  less,  and  unskillful  management  of  the 
said  steamboat.  That  the  crew,  and  those  hav- 
ing the  control  and  management  of  the  said 
steamboat,  as  your  libelants  are  informed  and 
lie!ieve.  were  inexperienced  in  the  command  of 
the  said  steamboat,  and  were  incompetent,  un- 
skillful, and  insuOicient,  or  else  were  careless 
and  negligent,  and  by  their  want  of  skill,  or 
'arcleasncBs  and  negligence,  occasioned  the  said 
disaster,  without  the  fault  of  the  said  schooner 
iind  her  crew.  That  Long  Island  Sound,  where 
the  disaster  occurred,  is  very  wide,  and  there 
was  ample  room  for  the  said  steamboat  to  have 
passed  and  avoided  the  said  schooner  without 
any  dillieiilty  whatever. 

"6th.  That  the  said  schooner  or  vessel,  called 
the  Tolc,  her  tackle,  apparel,  and  furniture,  at 
the  time  of  the  said  collision,  was  of  the  value 
of  three  thousand  dollars  or  thereabouts,  and 
wais  owned  and  possessed  as  follows;  that  is  to 
say,  the  libelant  Zebulon  A.  Paine  was  the  own- 
er of  one  equal  half  part  thereof,  and  the  libel- 
ant Sarah  Norwood  was  the  owner  of  the  other 
half  part  thereof. 

"6th.  That  the  libelant  Zehulon  A.  Paine 
was  at  the  time  of  the  said  collision  the  owner 
ot  two  hundred  thousand  laths,  4,900  pickets, 
and  1.725  S  pickets,  thirty-five  tons  of  plaster, 
nnd  thirty-nine  barrels  of  fish,  shipped  by  him 
on  board  of  the  said  schooner  upon  the  said 
voyage,  which  were  of  the  value  of  five  hundred 
*  Wall.  BOO :  Baker  r.  The  City  of 
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and  Btty  dollars,  or  thereabouts,  and  which  car- 
go so  shipped  by  him  waa  totally  lost  by  the 
said  collision. 

'7th.  That  the  libelant  John  Bucknam  was 
nt  the  time  ol  the  said  collision  the  owner  of 
thirtj-six  barrels  of  pickled  fish,  which  he  had 
flbipped  at  Eaatport  aforesaid,  on  board  of  the 
said  schooner,  and  which  was  totally  lost  by 
the  said  colliaiou,  and  which  last- mentioned 
cargo  was  of  the  value  of  one  hundred  and 
Beventecn  doUoTB  or  thereabouts. 
561*]  ""Bth.  That  the  libelant  Andrew  Brad- 
ford was  at  the  time  of  the  said  collision  owner 
of  thirty  empty  beer  barrels,  and  two  barrels 
containing  beer,  which  he  bad  shipped  on  board 
of  the  said  schooner  at  Eastport  aforesaid,  to  be 
carried  to  New  York,  and  which  last-mentioned 
•siTgo  was  totally  lost  by  the  said  collision. 

"Bth.  That  the  libeianU  Zehulon  A.  Paine 
and  Sarah  Norwood  have  also  tost,  in  conse- 
quence of  Uie  said  collision,  the  freight  and 
passage  money  which  the  said  schooner  would 
have  earned  upon  the  delivery  of  said  cargo  in 
New  York,  and  have  been  deprived  of  the  use 
and  employment  of  the  said  schooner,  and  have 
been  interrupted  in  their  business  and  mercan- 
tile pursuits,  to  their  great  loss  and  dami^. 

"10th.  That  the  libelant  Joseph  Sumner 
saith,  that  he  was  the  owner  of,  and  had  on 
board  of  the  said  schooner  at  the  time  of  the 
collision  aforesaid,  and  totally  lost,  the  articles, 
property,  and  effects  enumerated  and  specified 
in  the  schedule  hereto  annexed,  marked  A, 
which  be  prays  may  be  taken  aa  a  part  thereof; 
which  articles,  property,  and  effects  are  truly 
valued  in  the  said  schedule. 

"That  the  libelant  James  McCoIlar  saith, 
that  he  had  on  board,  and  was  the  owner  of, 
at  the  time  of  the  said  collision,  and  totally 
lost,  the  articles,  property,  and  effects  spe'cified 
in  schedule  B,  hereto  annexed,  and  which  he 
prays  may  be  taken  as  a  part  of  this  libel,  and 
that  the  value  of  said  several  articles  is  truly 
set  forth  therein.  That  the  libelant  Ambrose 
Tucker  saith,  that  he  waa  the  owner  of,  and 
had  on  board  of  the  said  schooner  at  the  time 
aforesaid,  and  totally  lost,  the  property  and 
effects  sppcilicd.  and  being  of  the  value  stated, 
in   schedule   C,   hereto  annexed,  and  which   he 


frays  may  be  taken  as  a  part  of  this  UbaL 
hat  the  libelant  James  Woorster  saith,  that 
he  was  at  the  time  of  said  collision  the  owner 
of,  and  had  on  board  the  said  schooner,  and  to- 
tally lost  by  the  said  collision,  the  property 
and  effects  specified  and  being  of  the  value 
stated  in  the  schedule  hereto  annexed,  marked 
D,  and  which  be  prays  may  be  taken  as  a  port 
of  this  libel.  That  the  libelant  Henry  Cuff 
saith,  that  he  was  the  owner  of,  and  had  on 
board  of  the  said  schooner  at  the  time  of  the 
collision  aforesaid,  and  totally  lost,  the  articles 
mentioned  in  the  schedule  hereto  annexed, 
marked  E,  being  of  the  value  therein  stated, 
and  which  schedule  he  prays  may  be  taken  as  a 
part  of  this  libel.  That  the  libelants  Joseph  ■ 
Sumner,  James  McCoIlar,  Ambrose  Tucker, 
James  Woorster,  and  Henry  Cuff,  were  sailing 
in  and  on  board  of  the  said  schooner,  on  month' 
ly  wages,  and  that  tliey  have  been  thrown  out 
of  employ  and  put  to  much  expense  and  loss. 

•"That  the  libelant  Augustus  Nor-  ['M* 
ton  saith,  that  he  was  a  passen^^er  on  board  of 
said  schooner,  and  that  he  was  the  owner  of, 
and  had  on  board  at  the  time  of  the  said  eolli- 
sion,  the  property  and  effects  specified  in  sched- 
ule F,  hereto  annexed,  and  which  be  prays  may 
be  taken  as  a  part  of  this  libet;  and  that  the 
said  property  and  effects  are  truly  valued  in 
the  said  schedule,  and  they  were  wholly  lost  to 
him,  and  that  in  consequence  he  is  now  desti- 
tute, having  saved  nothing  but  one  shirt,  and 
that  he  has  suffered  great  inconvenience,  anx- 
iety, and  delay,  by  reason  of  the  said  loss. 

"11th.  That  after  information  of  the  loss  of 
the  said  schooner  and  her  cargo,  as  aforesaid, 
was  received  in  New  York,  the  libelants'  agento 
in  said  city  caused  application  to  be  made  to 
George  Law,  who,  as  they  are  informed  and  be- 
lieve, was  at  the  time  of  the  said  collision  the 
owner  of  the  said  steamboat,  to  pay  the  dam- 
ages which  the  steamboat  had  improperly,  care- 
lessly, and  negligently  occasioned  as  aforesaid, 
but  that  he  refused  to  comply  with  such  request. 

"32th.  That  all  and  singular  the  matters 
aforesaid  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable 
court,  and  that  the  said  vessel,  her  tackle,  ap- 
parel, etc.,  is  within  the  district,  and  in  verifi- 
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St.  Jous  v.  Paine  et  al. 


ntioB  thereof,  if  denied,  the  libelanti  eni*« 
lure  to  refer  to  the  depositions  and  other 
ptM)t>  tA  be  b7  them  exhibited  in  this  cause. 

"Wherefore  the  libelants  pray,  that  process 
indue  form  of  Ikw,  aeeording  to  the  course  and 
pneticc  of  courta  of  admiralty,  and  of  this 
IxKuriiblc  court  in  causes  of  adraimlty  and 
Dtiitime  jurisdiction,  may  issue  against  tlie 
aid  steamboat  Neptune,  her  tackle,  apparel, 
and  furniture,  and  that  all  persons  having  or 
prettnding  to  have  any  right,  title,  or  interest 
therein  may  be  cit«d  to  appear  and  answer 
upon  oath  all  and  singular  the  premises.  And 
tut  this  honorable  court  will  be  pleased  to 
pionounce  for  the  damages  aforesaid,  and  to 
^Mrte  such  other  relief  to  the  libelaats  as  shall 
t"  Itw  and  justice  appertain. 

'Also  to  condemn  the  said  steamboat,  her 
tsctle,  apparel,  anil  furniture,  and  all  persons 
isterrening  lor  their  int«reBt  therein,  in  costs 
aid  expenaM.  Joseph  Sumner, 

"E.  H.  Owen." 
After  a  stipulation  had  been  entered  into  for 
eosti  by  the  litielants,  a  monition  and  attach- 
ment were  issued,  under  which  the  marshal  at- 
tached the  Tessel;  a  stipulation  being  entered 
into  on  behalf  of  the  vesael  in  the  sum  of  five 
thooeand  dollars,  she  was  discharged. 

In   September,    1816,  the  following  answer 
was  filed: 

»•»•]     ""To  the  Honorable  Samuel  R.  Bctts. 
Judge  of  the  District  Court  of  the  Tlnited 
States  for  the  Southern  District  of  New 
York. 
"And  now  Edward  B.  St  John,  of  the  city 
of  Hew  York,  in  the  district  aforesaid,  inter- 
Tening  for  his  interest  in  the  steamboat  Nep- 
tune, appears  before  the  honorable  court,  and 
for  answer  to  the  libel  and  comjilaint  of  Zebu- 
Ion   A.    Paine,   of   Eastport,   in   the   State   of 
Maine.  Sarah  Norwood,  of  same  place,  and  John 
Bueknam,   Andrew    Bradford,   Joseph   Sumner, 
Junes  McCoIIar,  Ambrose  Tucker,  James  VVoor- 
Bt«r,  Henry  Cuff,  Augustus  Norton,  against  the 
steamboat  Neptune,   and   all   parties   interven- 
ing for  their  interest  in  the  same,  propounds  as 


July  aforesaid,  and  before  and  afterwards,  was 
the  lawful  owner  of  the  aaid  steamboat  Nep- 
tune, a  vessel  of  720  tons,  or  thereabouts,  now 
in  the  service  of  the  United  States,  and  having 
sailed  for  Texas  or  Uejiico. 

"Sd.  And  the  respondent,  aa  to  the  allega- 
lions  of  the  said  libelants,  and  each  of  them,  in 
the  first,  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  articles  of  the  aaid  libel  contained, 
says  that  be  is  ignorant  of  and  not  informed 
concerning  the  same  .save  by  the  said  libel,  and 
cannot  tlierefore  admit  or  deny  the  same  to  be 
true,  but  leaves  the  same  to  be  proved  accord- 
ing to  the  custom  and  practice  of  this  court. 
.Ind  the  said  respondent  further  alleges  and 
propounds,  that  the  matte  is  in  the  second, 
third,  and  fourth  articles  of  the  said  libel  are 
in  great  part  falsely  aliefred,  and  that  the  truth 
is,  aa  this  respondent  is  informed  and  believes, 
as  is  hereinafter  particularly  propounded. 

"3d.  That  the  said  steamboat  Neptune,  be- 
ing in  good  order  and  well  and  suQiciently 
rquipped  and  manned,  sailed  from  the  port  of 
New  York,  in  the  State  of  New  York,  at  five 
o'clock  in  tlie  afternoon  of  the  14th  day  of  July, 
1840,  bound  for  Newport  and  Providence,  in 
the  State  of  Rhode  Island;  and,  in  prosecution 
of  her  voyage,  proceeded  on  her  passage,  at  her 
regular  rate,  until  about  one  mile  from  Strat- 
ford light  boat,  when,  at  or  about  eight  or  ten 
o'clock  in  the  evening,  a  vessel  was  seen  about 
half  a  quarter  of  a  mile  ahead,  which  vessel 
the  respondent  understood  to  have  been  the 
schooner  lole,  as  is  alleged  in  said  libel- 

"4th.  That,  immediately  on  seeing  the  said 
schooner  lole,  the  course  of  the  said  steamboat 
Neptune  was  changed  to  windward  of  the  aaid 
schooner,  for  the  purpose  of  giving  said  schoon- 
er the  course  she  was  then  running.  That  when 
the  snid  steamboat  was  about  ten  or  twelve 
lengths  from  the  said  schooner,  it  was  observed 
that  the  Utter  had  changed  her  "course.  [•564 
and  was  luffing  up  so  as  to  crosa  the  bows  of  the 
aaiii  ateamhoat.  That,  when  first  seen,  said 
schooner  was  running  west  by  south,  from 
which  she  changed  suddenly  to  al>out  north- 
west. That,  on  seeing  that  aaid  schooner  had 
changed  her  course,  the  bell  of  the  steamboat 
waa  immediately  rung  to  stop  her,  and  all  ef- 
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forts  made  to  UToid  the  coUiBion;  but  tlu  said 
■chooner  came  direct);  ncrosa  the  bows  of  the 
«aid  BtcBinboat,  and,  the  latter  having  some 
headway,  a  collision  could  not  be  avoided.  That 
the  said  schooner  was  struck  about  midahips, 
and  her  crew  at  once  jumpeii  from  the  rig^poS 
on  board  the  said  steamboat.  That  the  first 
report  waa,  that  no  one  was  left  on  board  the 
■chooner;  the  next  was,  that  a  female  and  child 
were  left  on  board,  upon  hearing  which  a  small 
boat  woe  immediately  lowered  from  the  Nep- 
tune, and  flufflciently  manned,  and  every  other 
poasible  effort  was  made  for  the  purpose  of 
saving  the  persona  on  board  of  the  said  schoon- 
er; but  that,  before  or  about  the  time  the  boat 
could  be  lowered,  the  said  schooner  disap- 
peared; but  whether  any  person  or  persons 
were  in  her  at  the  time  she  sunk,  this  respond- 
ent is  not  intorroed,  save  by  the  said  libel,  and 
cannot  state.  That  the  captain  of  the  said 
steamboat,  and  the  men  with  him  who  manned 
the  said  small  boat,  continued  to  row  about  the 

Slace  of  the  disappearajice  of  the  Hoid  schooner 
)r  more  than  balf  an  hour;  but,  finding  no 
person  or  persons  needing  their  aid,  they  re- 
turned to  the  Neptune.  That,  at  the  iirpent  re- 
quest of  the  said  passengers  on  board  of  said 
steamboat,  who  feared  she  might  have  become 
leaky  by  the  collision,  the  said  boat  returned 
to  New  York;  and,  on  being  examined,  was 
found  to  be  in  safe  condition,  onlj'  injured  a 
little  at  the  bows,  and  fully  able  to  have  con- 
tinued her  Tovage  in  safety. 

"6th.  That  Thomas  J.  Davis  was,  at  the  time 
of  the  occurrence  aforesaid,  master  and  captain 
of  said  steamboat,  and  had  been  on  board  of 
ber  for  a  year  or  more  preceding;  and  that 
Kathan  Child,  former  captain  of  said  boat,  a 
pilot  accustomed  to  conduct  and  manage  steam- 
boats In  the  harbor  of  New  York  and  on  the 
route  said  boat  was  then  proceeding,  and  John 
Driver,  a  wheelsman  familiar  and  experienced 
In  the  management  of  aaid  boat,  and  who  had 
been  employed  on  board  of  her  the  preceding 
seven  years,  were  in  the  pilot-house  at  the 
wheel,  at  the  time  of  the  said  occurrence;  and 
that  all  and  every  of  said  persona  were  skillful 
and  sufficient  in  the  management  of  said  boat, 
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ployed  in  said  boat,  inexperienced,  incompetent, 
unskillful,  insufficient,  eareleas,  or  negligent  in 
the  managemi'nt  of  said  steamboat,  as  is  fnlsely 
alleged  in  the  fourth  article  of  the  libel  afore- 
said;  nor  was  the  said  steamboat  at  the  said 
56B*1  time  carelessly,  'improperly,  or  unskill- 
fuUy  naviga,ted ;  nor  was  the  loss  of  the  said 
schooner  and  cargo  and  other  effects  in  the  said 
libel  named,  nor  the  lives  of  the  aaid  woman 
and  child,  if  any  such  toss  took  place,  occa- 
sioned by  the  fault,  carelessness,  or  unskillful 
management  of  the  steamboat,  as  ia  also  falsely 
alleged  in  the  aaid  fourth  article  of  the  aaid 
libel  aforesaid. 

"8th.  That  the  reason  why  the  said  schooner 
was  not  seen  earlier  than  at  the  distance  of  one 

Soarter  of  a  mile  was,  that  a  heavy  black  cloud 
liut  her  out  from  view,  and  she  had  no  lights 
visible  on  board  which  could  enable  the  cap- 
tain, or  pilot,  or  the  other  wheelsman,  or  any  nf 
the  crew  of  the  said  steam1>oat,  to  discover  the 

"7th.  That,  as  soon  as  the  said  schooner  was 
seen,  the  course  of  the  said  steamboat  was  im- 
842 


mediately  changed,  aaeordiiig  to  tbs  mle  «u» 
tomary  in  such  cases,  so  as  to  give  the  schnon<'r 
the  course  she  was  pursuing.  That  this  ttirevv 
the  broadside  of  the  Neptune  to  view  from'  tli<- 
schooner,  so  that  the  man  at  the  wheel  on  board 
the  schooner  saw  the  head  and  stem  lights  of 
the  steamboat  more  distinctly,  and  ber  coursi- 
was  plainly  seen  by  him. 

"8th.  That  the  wind  was  blowing  fresh,  ami 
the  luffing  up  of  the  schooner  so  as  to  cross  t)i<' 
bowa  of  the  steamboat,  when  the  position  aiiil 
course  of  the  latter  were  so  evident  to  those  on 
board  the  schooner,  could  not  have  been  e\ 
pected  by  any  person  on  board  the  steamboat. 
and  was  contrary  to  all  proper  and  lawful  rules 
of  navigation. 

"Dth.  That  the  said  captain,  pilot,  wheels- 
man, and  crew  of  the  said  steamboat  Neptune 
used  the  greatest  skill  and  care  in  the  manage- 
ment of  the  same  on  the  night  aforesaid,  ud 
took  every  possible  precaution  to  prevent  Oie 
occurrence  of  any  accident;  and  that  the  said 
steamboat  did  not  In  any  manner  negligently 
run  against  the  said  schooner,  aa  is  falsely  al- 
leged in  the  second  article  of  the  said  libel. 

"10th.  That,  on  the  occurrence  of  the  said 
accident,  llie  captain  of  the  aaid  steamboat. 
with  a  BulTicient  number  of  his  crew,  manned 
the  small  boat,  and  went  in  her,  so  as  to  afford 
every  poasible  assistance  to  the  persona  or  prop- 
erty on  board  the  said  schooner;  and  the  alle- 
gations in  the  third  article  of  the  said  libel. 
that  no  captain  could  be  found  on  board  of  said 
steamboat,  and  that  no  assistance  was  offered 
or  given  to  save  the  lives  of  those  on  board  of 
the  said  schooner,  are  false. 

"11th.  That  the  accident  aforesaid  was  occa- 
sioned by  the  great  negligence  and  want  of  care 
of  the  officers  and  crew  of  the  schooner  lole.  in 
not  providing  powerful  lights  on  deck,  so  that 
the  aaid  schouncr  could  be  discerned  at  a  dis- 
tance, and  in  changing  the  course  of  said 
schooner  right  across  the  bows  of  *the  [*5SS 
said  steamhont  when  the  latter  was  in  full 
view  of  the  said  officers  and  crew,  and  that  it 
was  not  occasioned  by  the  fault,  carelessness^ 
or  unskillful  management,  or  by  any  malice  oi — 
evil  design  on  the  part  of  the  aaid  captain_ 
pilot,  or  any  of  the  crew  on  board  the  saiff 
stenmhoat  Neptune,  as  ia  falsely  alleged  in  the 
fourth  article  of  aaid  libel,  and  that  the  owner 
of  the  said  steamboat  Neptune  is  not  therefore 
liable  to  pay  the  damages  by  the  libelant  sus- 

"lat'h.  That  as  to  the  allegations  in  the  said 
tenth  article  of  said  libel  contained,  this  re- 
spondent says,  that  some  person  or  persons  on 
behalf  or  in  the  name  of  the  libelants,  or  one  of 
them,  informed  the  said  Law  of  the  occurrenir 
and  accident,  and  sUted  who  was  the  counsel 
emplovpd  tliprein;  that  aaid  Law  immediatelT 
called  on  said  counsel  of  libelants,  and  on  be- 
half of  the  owner  of  said  steamboat  offered  to 
leave  the  whole  matter  to  the  decision  of  any 
two  disinliTpstrd  persons,  who  might  choose  a 
third  ai  iimpire:  that  <=aid  counsel  of  libelanla 
promised  to  see  his  clients,  and  acquaint  said 
l^w  with  llieir  answer  to  said  proposition: 
that  the  oiilv  repiv  or  answer  made  was  the 
aendin-;  of  an  otilecr  of  this  court  to  take  pos- 
session of  Ruid  boat  by  virtue  of  the  said  libri 
in  this  cau^'e. 
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tnis;  In  TCriflcfttioii  whiir«o[.  It  denied,  thi 
'pondciit  er»Tes  le&ve  to  refer  to  tlie  deposition 
Ud  other  proofs  bj  him  exhibited  in  this  cause. 
"Wherefore,  the  reapondent  prays  that  this 
^norable  oonrt  would  please  to  prooounce 
K^inst  the  libel  aforesaid,  and  to  condemn  the 
libelants  in  costs,  »nd  otherwise  right  and  ji 
tiee  to  administer  in  the  premises. 

"E.  B.  St.  John,  Beapondent. 
"Woodmff  A  Qoodmaa,  proctora." 


r  the  libelants  filed  a  general 


To  this  a 
replication. 

At  December  Term,  1846,  the  libel  was 
■mended,  by  leare  of  the  court,  by  striking  out 
the  names  of  Joseph  Sumner,  master;  Jamee 
HcCoIlar,  mate;  Andrew  Tucker  and  James 
Wooreter,  seamen;  and  Henry  Cuff,  cook, 
wherever  the  same  occur  as  parties  to  the  suit. 
Much  testimony  was  taken  on  both  sides,  of 
which  it  is  impossible  to  make  an  abstract;  but 
the  evidence  of  the  master  of  the  lole  and  of 
the  pilot  of  the  Neptune  wilt  show  the  repre- 
•enUtions  of  the  respective  parties. 

The  following  is  the  evidence  of  the  master 
Dt  the  lole: 

"Joseph    Sumner,    sworn.     Objected    to 
lULmant  as  incompetent;  master  of  brig  Oli' 
tnding  between  Eastport  and  Neiv  York;  si 
tten  years  mariner;  five  or  six  years  master  of 
nsaet;   been   fifteen   to   twenty  times   tlirough 

SI7*]  •"Master  of  lote,  14th  July  last;  his 
*tt«h  below  at  eight  P.  M.;  went  below  half 
put  eight;  night  was  clear,  starlight;  could  see 
tcroas  the  sound  both  sides ;  did  not  observe  any 
iMvy  clouds  in  any  part  of  horizon;  first  no- 
lice  of  danger  was,  mate  came  to  companion- 
nj  and  called  out  that  a  steamboat  wbb  com- 
ing into  them ;  when  he  went  below,  wind  was 
north;  steered  west,  at  rate  of  seven  knota ;  or- 
dered them  to  keep  west;  that  course  would 
bare  taken  them  to  Captain's  Island,  or  near 
that,  oir  Sawpits,  making  allowance  for  half  a 
point  variation  of  compass;  kept  up  so  high  in 
order  to  be  at  windward,  if  wind  hauled  west- 
"ird.  which  had  appearance  of  doini;;  when 
tilled,  got  to  gangway  as  quick  as  could  do  so; 
Gnt  looked  ahead  and  saw  schooner  was  head- 
ing up  the  sound  by  land  on  northern  side; 
hwked  astern,  and  saw  Stratford  Point  and 
light  boat,  latter  about  two  points  on  starboard 
ipiBrter,  that  would  make  course  of  schooner 
ibout  west;  then  asked  where  steamboat  was; 
received  no  answer;  then  looked  under  main 
boom,  and  saw  steamboat  coming  head  on  to 
liit  broadside;  she  was  bearing  about  south  of 
bim,  as  he  judged  from  Old  Field  Point  light, 
•hich  was  about  two  points  on  starboard  quar- 
ter of  steamboat;  steamboat  appeared  fifteen  to 
thirty  feet  from  him,  but  cannot  judge  distances 
tecurately  at  ni^ht;  her  wheels  were  tiirn  ga- 
ag.  Could  at  tune  see  the  land  very  plain  on 
Long  Island  side;  struek  almost  immpiliatcly, 
■bout  midships;  schooner  then  had  about  three 
points  of  sheet  off,  and  sails  were  full  wlir'n  tie 
MBM  on  deck;  that  must  have  been  about  a 
west  course  of  schooner;  steamer  struck  to  lee- 
ward; was  dead  to  leeward  of  schooner  when  be 
•aw  her;  cut  in  twelve  feet  with  bow,  and  with- 
in four  feet  of  through  the  schooner;  bow 
fressed  through  the  galley  and  stove  it  to 
pieces;  she  remained  fastened  into  the  schooner 
II  Ii.  ed. 


a  minute  or  two;  witness  made  to  bows  ot 
steamer  as  soon  as  could,  called  for  a  rope  from 
her,  received  none,  and  got  hold  of  bolt  rope  of 
schooner,  and  got  up  part  way  on  bows  of  steam- 
boat, and  then  thought  of  woman  passenger  on 
hoard  and  got  down  on  lumber  to  try  to  save  the 
w(Mnan;  found  he  could  get  no  footing,  as  lum- 
ber was  afloat,  the  schooner  having  sunk  under 
it,  then  climbed  again  by  rope  of  sail  to  bows  of 
steamer;  as  soon  as  he  got  on  bows,  asked  for 
captain  of  steamer;  two  or  three  voices  repeated 
there  was  no  captain  on  board;  same  as  to  mate. 

"Witness  then  went  aft  to  find  small  boat; 
searched  four  or  Sve  minutes  for  it,  and  when 
he  found  it  she  was  lowered,  and  two  of  schoon- 
er's men  and  two  others  in  her;  it  was  shoving 
off  as  he  got  there;  went  to  search  for  passen- 
gers, Mrs.  Murphy  and  child. 

•"Witness  then  returned  to  bow  of  t"5»8 
steamer,  and  saw  small  boat  tow  up  to  where 
schooner  sunk;  saw  no  more  of  her  till  her  re- 

"Bid  not  hear  bell  of  steamboat  ring  to  3to)i 
her.  Schooner  was  in  good  order;  about  eighty 
tons;  had  cargo  on  board.  (ProVfs  bill  oF  lad- 
ing of  part;  deposition  to  this  fact  to  put  in.) 
The  sky  continued  clear;  saw  several  vessels 
both  sides  of  schooner,  one  ahead  and  one  to 
leeward;  before  collision,  one  to  leeward  was 
bearing  about  southeast;  should  judge  could 
see  vessels,  before  and  after  collision,  two  miles 
in  all  directions;  never  saw  vessels  cariy  lights 
in  Sound  such  a  night. 

"If  steamer  had  been  running  her  true  course 
nlien  he  came  on  deck,  would  have  cleared 
Sfbooner,  for  she  was  dead  to  leeward;  s|mlie 
with  some  one  on  bo:ird  the  steamer;  don't 
know  wbo;  beard  no  one  called  captain;  was 
told  there  was  none  on  board.  Witness  talked 
with  John  Driver  (defendant  objects,  and 
ruled  out)  ;  had  conversation  with  Harris  after 
arrival  at  New  York;  he  said  he  had  turned 
in  at  time  of  collision;  did  not  explain  cause 
of  accident. 

"Witness  never  said  or  admitted  to  Childs 
or  Harris  that  be  ought  to  have  carried  lights, 
or  that  accident  was  owing  to  his  not  doing  so. 

"Brougbt  the  woman  and  child  from  East- 
port;  child  about  three  years  old;  knew  lier  in 
Eastport;  was  a  very  short  time  getting  from 
his  berth  to  deck;  did  not  call  for  woman  and 
child,  because  his  whole  mind  was  on  saving 
bis  vessel,  and  did  not  think  of  them;  after  got 
on  deck,  had  not  time  to  think  of  woman  and 
child;  thought  of  his  own  life  and  to  e&vc 
schooner;  thinks  tide  was  about  stack  and  lull 

The  evidence  ot  the  pilot  of  the  steamboat 
was  as  follows: 

"Defi.ns,..— <!i|itain  Xatliaii  Chllila,  sworn, 
Hesides  lit  I'rovidi-ncn;  is  fortv  .-even  years  old; 
mariner  thirty-live  years,  in  all  eapai^i'ic*— 
jirin  id  pally  on  Ibe  Hound,  on  all  kinds  of  craft; 
been  about  twenty  years  pilot  or  master  of 
steamboats. 

'■Was  on  board  Neptune,  I4th  July,  1848,  a» 
[lilot  I,eft  New  York  nb.mt  five  P.  M.  Cap- 
tain Henry  Harris  wa.i  also  pilot  on  board. 
had  her  I'liJl  cc^mplement  ol'  men.  as  he  believes; 
Thoniiis  |l!ivi?i  witH  captain  of  the  boat,  and  she 
WHK  not  nil  iKjnid  llie  trip  before.  Witness  had 
watch  fore  jnirt  of  the  night.  Weather  was 
clear,  except  black  cloud  at  east.  Between  nine- 
S4» 
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*ud  ten  the  cloud  was  about  two  houra  high, 

or  a.t  lieigbt  of  sun  &t  two  hours  above  borizoa, 
and  closed  down  horizon,  and  spread  northeast 
56»*]  and  southeast.  Neptune  was  'running 
east  bj  north.  Witness  stood  in  front  part  of 
wheel  house,  midships,  on  the  lookout.  Driver 
had  the  wheel.  Witness  waa  at  middle  window 
of  wheel  house,  about  the  middle  of  the  boat. 
Wheelsman  was  under  his  directions.  Gould 
then  see  ahead  from  oae  fourth  to  three  eigbtba 
of  a  mile,  so  aa  to  discern  an  object;  should  not 
think  could  see  anything,  except  a  light,  farther 
off.  Neptune  was  going  at  about  ten  miles  the 
hour.  About  twentj-five  minutes  before  ten, 
Urst  saw  schooner  flole),  nortii;  was  then 
about  one  mile  and  a  half  from  light  boat, 
Stratford  shore  light  bearing  east  by  north  one 
half  north.  Schooner  was  then  directly  ahead; 
could  just  discern  her  by  side  of  flag  pole. 
Wind  was  about  north;  quite  a  strong  breeze. 
Could  not  tell  what  course  of  schooner  was; 
«ouId  not  see  her  plain  enough.  She  was 
trimmed  close  aft,  or  nearly  so;  might  have  had 
her  sheets  a  tittle  eased  off,  that  brought  her 
sails  edgewise  towards  him,  and  could  not  t«11 
whether  she  was  a  sloop  or  schooner. 

"Witness  ordered  the  wheel  hove  hard  a-star- 
board  immediately;  and  in  less  than  half  amin- 
ute  ordered  bell  rung  to  stop  the  engine,  seeing 
-we  were  coming  very  near;  and  then  rang  to 
back  engine,  and  by  that  time  were  close  to 
schooner,  and  soon  struck. 

"The  effect  of  having  wheel  a-starboard  was 
to  bring  boat  up  to  northward,  and  altered 
course  of  boat  to  about  northeast. 

"Thinks  schooner  was  heading  about  north- 
-west.  She  was  square  across  bow  of  Neptune 
when  they  came  together.  Schooner  had  no 
lights;  customary  for  sailing  vessels  on  Sound 
to  show  lights  when  steamhoats  are  near. 
Thinks  schooner  could  have  easily  fallen  off 
with  the  wind,  if  she  saw  the  steamboat.  If 
she  had  altered  her  coiir.se  a  very  trifle,  by  fall- 
ing olf  at  any  time  m  ithin  a  mile,  she  could 
have  easily  cleared  the  Neptune.  As  soon  as 
struck,  crew  of  schooner  got  on  board  Neptune. 
Boat  of  Neptune  was  immediately  lowered,  and 
sent  out  to  see  if  could  And  anybody.  It  re- 
turned without  finding  any  person;  and  captain 
took  it  himself,  with  lantern,  and  went  out 
again,  and  was  out  with  it  about  twenty-five 
minutes.  Game  back  without  finding  any  per- 
son. She  was  then  hoisted  up,  and  Neptune 
started,  first  northward,  and  directly  across  tli 
Sound;  from  collision  three  quarters  to  or 
hour  Neptune  lay  by  before  going  on;  foun 
Neptune  leal<ing  some;  and,  after  consultntioi 
it  was  thought  more  prudent  to  return  to  Ne 
York.  Got  back  to  New  York  at  halt  past 
three  to  four  A.  M. 

"Schooner  ought  to  hare  aet  a  light  o: 
tered  her  course.     Pretty  much  all  vessels 
-■    light,    in    dark    nights,    when    steamboats 
6T0*J   *are  near.     It  is  impossible  to  see 
vessels  any  distance  such  nights  without. 

"Neptune  had  two  large,  bright  lights,  which 

■could  easily  have  been  seen  four  or  five  miles  off. 

"If   schooner  had  altered  her  course  half  a 

Kint  within  fifteen  or  twenty  minutes  of  col- 
ion,  would  easily  have  avoided  it. 
"Schooner  could  very  easily  have  gone  to  lee- 
ward, not  so  easily  to  windward,  of  Neptune, 

"Witness  changed  his  course  to  about  north- 
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east  to  windward,  and  eonaidered  thai  the  pra- 
dent  and  safe  course  to  take;  changed  it  only 
to  escape  schooner. 

"According  to  bis  experience  in  meeting  said 
;ssels  in  t&t  way,  it  is  the  proper  course  for 
steamer  to  go  to  windward  of  schooner. 

"Thinks  there  were  from  two  hundred  to 
two  hundred  and  fifty  passengers  on  board  tba 
Neptune;  not  a  great  many  ladies. 

"Collision  was  caused  by  schooner  not  let- 
ting a  light,  and  not  altering  her  course  whNi 
she  saw  the  Neptune. 

"Not  aware  of  anything  that  could  have  been 
done  on  Neptune  that  was  omitted  to  avoid  the 
collision,  according  to  his  judgment  and  experi- 
ence; and  everything  was  afterwards  done  in 
their  power  to  save  life  and  property  on  schoon- 
er. Schooner  sunk  in  about  eight  minutes  after 
collision. 

"Houghton  ( clerk  of  boat )  and  Davis  (a  pas- 
senger) were  in  wheel  house  at  the  time,  with 
witness  and  man  at  wheel.  Witness  first  dia- 
covercd  schooner.  Captain  Davis  had  turned  la, 
at  back  part  of  wheel  house,  twenty  or  twen^- 
five  minutes  before  collision.  Masters  usuallj 
retire  after  boat  gets  well  into  the  Sound. 

"Witness  had  sailed  the  boat  before  that  as 
master,  but  came  on  board  that  day  aa  pilot; 
was  appointed  by  Mr.  Law.  No  time  was  speci- 
fied nor  wages.  Witness  was  at  that  time  em- 
ployed on  board  the  Massachusetts,  and  it  was 
understood  that  both  boats  belonged  to  same 
concern.  Witness  was  transferred  to  the  Nep- 
tune. Both  boats  had  been  running  to  aame 
places.  Doea  not  know  that  they  had  been  in 
opposition.  Does  not  know  that  Harris,  second 
pilot,  bad  been  on  this  boat  before.  He  waa 
also  transferred  from  the  Massachusetts.  Think* 
that  was  Caj)tain  Davis'  first  trip  at  that  pe- 
riod. Captain  Rollins  had  been  master  before; 
understood  that  he  and  his  pilots  had  been 
transferred  to  the  Oregon  that  day;  thinlu  it 
was  about  first  of  flood  when  he  left  New  York, 
but  doea  not  recollect  about  it.  Did  not  notice 
that  particularly.  Light  boat  about  fifty-five 
miles  from  New  York.  Thinks  collision  was  & 
mile  or  a  mtle  and  a  half  from  light  boat. 

•"A  drunken  man.  fell  into  dock  flf-  ['STl 
teen  or  twpnty  minutes  before  leaving  'Stw 
York,  and  was  drowned. 

"Did  not  know  or  hear  on  board  that  the 
Neptune  leaked  when  she  left  New  York. 

"Sound  eight  or  nine  miles  wide  at  place  of 
collision.  Thinks  the  Neptune  was  a  very  lit- 
tle nearest  south  side  of  Soiu  I,  and  on  usu*I 
course  he  has  been  in  the  habit  of  taking  on 
board  steamboats.  Judges  his  position  from 
what  had  observed  days  going  through  the 
e!ound.  Did  not  at  time  see  the  shores.  Thinks 
discerned  Connecticut  shore,  but  not  plainly. 
No  recollection  of  looking  at  Long  Island  aidt. 
Connecticut  shore  about  five  miles  off;  could 
see  it  plainest  above. 

"Could  see  light  boat,  probably  three  or  font 
miles  off,  and  Stratford  light  about  five  miles. 
When  he  first  saw  schooner,  she  bore  east  bj 
horth  from  the  Neptune,  directly  ahead.  Could 
not  tell  how  she  was  steering,  or  whether  going 
up  or  down  the  Sound.  Did  not  look  at  her 
with  his  night  glass;  had  no  time;  hia  whole 
attention  was  directed  to  attempting  to  clear 
her;  and  took  what  he  thought  proper  meaa- 
ure,  by  throwing  wheel  starboard.  Judged  rite 
Howard   I*. 
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USA  (^ing  op  or  down  the  Sound,  and  that  waa 
the  precaution  alwajB  taken  to  clear  them; 
probably  one  hundred  to  one  hundred  and  fiftj 
j'ards  oS  when  discovered  how  Hhe  waa  head- 
ing, but  could  not  tell  distance  with  any  cer- 
tainty. Put  his  wheel  hard  a-starbonrd,  and 
thinks  that  altered  hlB  course  four  to  four  and 
1  half  points,  and  got  his  wheel  so  before  saw 
bow  et^ooner  was  heading.  As  wind  was, 
judged  she  must  be  going  up  or  down  the 
Sound;  and  besides,  i{  running  across  Sound, 
nils  would  have  shown  differently.  Steamer 
ttnick  stem  on,  supposes  starboard  side  of  her 
item,  as  that  was  more  indented  than  the  other. 
"Thinka  schooner  would  be  running  six  or 
tecen  miles  per  hour.  Hit  her  on  larboard  side, 
lesT^  between  her  two  masts. 

"Bhould  judge  schooner  was  heading  about 
BorthweBt  when  they  struck.  Her  boom  was 
Mt  thrown  off  much.  She  would  lie  up  to 
ibont  northwest  on  that  wind;  and  struck  her 
imrly  midships,  about  at  right  angles. 

"Can't  say  what  would  have  been  the  effect 
H  he  had  not  altered  his  oovrse,  vessels  were 
u  sear  to  each  other. 

""il  schooner  had  not  altered  her  course, 
■tNiDer  would  have  cleared  her.  Saw  schooner 
•llcr  ber  course  a  minute  or  a  minute  and  a 
lull  before  striking.  Presumes  she  was  previous- 
ly heading  west,  or  within  half  a  point  of  that. 
''Discovered  she  was  going  up  the  Sound  I 
tvo  or  three  minutes  after  he  saw  her ;  not  over  ' 
Uine  or  four  minutes,  he  should  think,  from  I 
time  be  saw  her  till  they  struck.  If  he  had 
^If]  thrown  'his  wheel  larboard,  should  have 
"ttped  her;  but  that  would  have  been  contrary 
I"  Dstge  of  passing  vessels. 

*If  the  schooner  had  kept  her  course  just  as 
Jw  waa  struck,  the  steamer  would  probably 
^n  cleared  her,  if  she  had  not  altered  her 
^'ll  course;  and  thinks  would  have  cleared  hei 
"tUtu  feeL 

"Thinks  rang  bell  to  stop  in  one  minute  after 
?*W  how  schooner  was,  perhaps  one  hundred 
f^  one  hundred  and  fifty  yards  off;  rang  bell 
7^  hack  as  soon  aa  he  supposed  engineer  bad 
^^e  to  stop.  Knew  by  motion  of  boat  that 
^>8ine  had  stopped.  Can  always  tell  in  wheel 
l^tiae  whether  engine  is  in  motion.  Had  not 
~^t  wheel  houce,  except  to  take  supper;  had 
^<H  laid  down,  or  sat  down. 

*^t  is  usual  for  sailing  vessels  to  alter  their 
*Onne.  or  set  a  light,  when  they  see  a  steamer 

'Waa  not  requested  by  paasengers  to  go  into 
Stntford  Point  after  accident.  Did  not  toll 
Vj  of  tbem  that  he  knew  little  of  the  coast. 
Did  not  tell  anyone  that  he  was  not  a  regular 
pilot.  Had  nothing  to  say  to  passengers.  Did 
sot  Bay  he  could  not  put  into  New  Haven. 

"n'ateh  was  set  about  eirht  o'clock.  Did  not 
notice  black  clond  aft«r  put  back  for  New  York. 

'Did  not  consider  collision  a  severe  one. 
Captain  reported  stem  leaked  some.  Weight 
of  ateamboat,  not  going  very  fast,  would  break 
in  an  old  vewel,  without  steaaer  feeling  th« 
bk)w  much. 

*^t  ia  osnal  for  aailing  veasels  to  set  lights  in 
phasing  steamboats,  or  coming  up  to  them; 
eonimonly  set  in  shrouds  or  rirolng.  Considers 
it  duty  of  Teasels  to  show  lights,  according  to 
practice  in  Bound. 

"If  be  had  known  Um  «onn«  of  sohooner, 
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should  have  thrown  his  wheel  as  he  did,  be- 
cause schooner  might  have  hauled  olF  on  wind 
Stern  of  ateamlKiat  injured  very  little;  put  on 
a  small  piece  to  repair  her. 

''Vessels  on  wind  can  keep  away  quicker  than 
luff. 

"With  the  wind  that  night,  schooner  could 
hold  about  a  west  course;  would  probably  fall 
nlT  a  little  south;  so  would  naturally  waver  a 
little,  as  wind  was  more  or  less  fresh." 

In  February,  1847,  the  cause  was  arirued  in 
the  District  Court,  when  the  court  adjudged 
that  the  libelants  recover  their  damages  sus- 
tained by  the  collision,  and  that  It  sliould  be 
refprred  to  a  commissioner  to  ascertain  and  re- 
port the  amount  of  damages  sustained  by  the 
libelants. 

In  April,  1847,  the  commissioner  made  the 
following  report  in  the  case: 

•Commissioner's  Report.  ["871 

"In  pursuance  of  a  decretal  order  made  in 
the  above-entitled  cause,  by  which,  among  other 
things,  it  was  referred  to  the  undersigned,  one 
of  the  commissioners  of  this  court,  to  ascer- 
tain and  report  the  amount  of  damages  sus- 
tained by  the  libelants  by  means  of  the  collision 
in  the  pleadings  mentioned: 

"I,  George  W.  Morton,  the  commissioner  to 
whom  the  above  matter  was  referred,  do  re- 
port, that  I  have  been  attended  by  the  proctors 
for  the  libelants  and  claimant,  and  have  taken 
and  examined  the  testimony  olTcred  by  the  re- 
spective parties,  and  do  find  that  the  damages 
sustained  by  the  libelants,  exclusive  of  inter- 
est, amount  to  the  sum  of  $3,S47.G7,  which  sum 
is  made  up  of  the  following  items; 
The  value  of  the  vessel  at  the  time 

she  was  lost $2,500.00 

7S  barrels  of  codfish,  at  $3  per  bar- 
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200.000  laths,  at  $1.60  per  1,000...  300.00 

<1,R25  pickeU,  at  $6.26  per  1,000...  41.40 

35  tons  plaster,  at  $2.25  per  ton. . .  7B.75 

30  empty  beer  barrels,  at  $2  each  . . .  00.00 

2  beer  barrels  partly  full,  at  $2  each  4.00 

Value  of  the  stores  on  board 33.00 

Freight  on  75  barrels  codfish,  at  2s. 

per  barrel    18.76 

$3,26O.S0 

$3,2eO.BO 
Freight  on  200,000  laths,  at  40  cents 

per  1,000  80.00 

Freight  on  0,026  pickets,  at  $2  per 

1,000    13.27 

Freight  on  36  tons  plaster,  at  $2.50 

per  ton   52.50 

Freight  on  32  beer  barrels,  at  25  cts.  8.00 


Articles  on  board  belonging  to  Au- 
gustus Norton,  estimating  the 
quadrant  at  $1S  

Cash  in  his  trunk 


$3,414.6' 
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"Amounting  in  the  whot«,  without  inUreat, 
to  $3,647.97.  All  which  »  reapectfullj'  sub- 
mitted. George  W,  Morton, 

"U.  S.  ConuniBdioner. 

"April  30,  1847." 
674*]      *In    Maj,    18*7,    the    District    Court 
confinned  iDe  report  of  the  commiaaioner,  with 
interest  from  the  Tth  of  February,  IS47,  and 

The  claimant  appealed  to  the  Circuit  Court, 
which,  in  November,  1847,  affirmed  the  decree 
of  the  District  Court. 

The  claimant  then  appealed  to  this  court. 

It  waa  argued  bj  Mr.  Wood  for  the  appellant, 
and  Mr.  Gillet  for  th«  appellcea. 

Mr.  Wood  contended  that,  from  the  evi- 
dence (which  he  examined),  the  following  facts 
were  shown  to  exist  in  the  case: 

The  schooner  lole  was  sailing  towards  New 
York,  in  Long  Island  Sound,  steering  ber  course 
west;  but  her  aeiual  course,  by  reason  of  lee- 
way, etc.,  west  by  south.  The  wind  fresh  from 
the  north.     Sailing  at  rate  of  seven  miles  aa 

Under  these  cfrenmBtanees,  the  wind  was  fair 
for  the  schooner,  that  is,  she  had  what  is  tech- 
nically called  "a  free  wind,"  or  "had  the  wind 

The  steamboat  Neptune,  with  from  200  to  300 

passengers,  was  going  "down  Sound"  from  New 
York,  on  her  proper  course,  east  or  east  by 
north.    Her  speed  about  ten  miles  an  hour. 

The  collision  was  about  ten  o'clock.  The 
two  vessels  were  therefore  approaching  each 
other  at  a  combined  rate  of  seventeen  miles 
per  hour. 

The  night  was  clear  towards  the  west,  north, 
and  south,  but  dark  towards  the  east  by  rea- 
son of  a  "bank"  or  cloud  in  that  direction, 
which,  at  or  about  the  time  of  collision,  ren- 
dered objects  invisible. 

Libelants'  witnesses  do  not  contradict  this. 

The  direction  of  the  wind  and  course  of  the 
schooner  were  such  as  to  present  ber  sails  edge- 
wise to  the  officers  of  the  steamboat,  so  as  to 
increase  the  difficulty  of  seeing  her. 

The  position  of  her  sails,  however,  indicated 
to  the  oOicers  of  the  steamboat,  when  they  did 
sec  her,  that  the  schooner  was  sailing  nearly 
towards  them,  or  nearly  from  them,  and  not 
across  the  Sound. 

The  courses  of  the  two  vessels  were  nearly  on 
the  same  line  (in  opposite  directions),  that  is, 
on  lines  which,  when  the  schooner  was  first 
discovered  h;  the  officers  of  the  steamboat,  con- 
verged very  nearly  to  each  other;  so  that  the 
schooner  was  at  first  seen  directly  ahead  of  the 
steamboat,  or  a  little  on  her  starboard  bow. 

The  steamboat  was  discovered  by  the  crew 
of  the  schooner  when  several  miles  distant. 

The  officers  and  crew  of  the  steamboat  did 
SIS']  not  and  could  *not  see  the  schooner  un- 
til within  a  distance  not  greater  than  from  one 
quarter  to  three  eighths  of  a  mile. 

At  the  instant  the  schooner  was  discovered, 
the  course  of  the  steamboat  was  changed  to 
windward  (that  is,  to  northeast),  to  avoid  the 
schooner. 

Under  the  circumstances,  this  was  the  pru- 
dent and  proper  course. 

The   steambo.tt   did   prudently   all   that   was 
possible  to  avoid  the  collision,  and  to  save  life 
and  property  after  the  collision. 
840 


The  steamboat  was  properl/  officered  nl 
manned. 

The  schooner  did  nothing  to  avoid  ths  Mt 
lision;  but  either  kept  ber  course  (notwitk- 
standing  she  saw  the  steamboat  approachkg  to 
nearly  half  im  hour),  or  she  designedly  liJM, 
or  waa  suffered  to  luff,  so  as  to  cross  the  stew 
ship's  bows. 

'The  schooner  neither  carried  lights  noi 
showed  one,  when  she  saw  the  steamboat  ^ 
proaching. 

She  ought  at  least  to  have  shown  a  11^ 
when  ber  crew  witnessed  the  approach  of  tht 
boat  for  nearly  half  an  hour. 

Upon  tliia  state  of  facts,  Mr.  Wood  arronpi 
his  argument  vnder  the  following  points,  vu.: 

I.  To  enable  the  owners  of  the  lole  to  it- 
cover  in  this  case,  there  must  liave  been  willful 
misconduct  on  the  part  of  the  Neptune,  or 
negligence  on  her  part,  accompanied  witb  fns- 
dom  from  blame  on  the  part  of  the  lole. 

There  is  no  pretense  for  a  charge  of  willful 
misconduct. 

II.  No  blame  or  negligence  can  be  imputeJ 
to  the  Neptune. 

1.  She  was  sufficiently  manned  with  skilUiil 
and  experienced  seamen. 

2.  She  was  well  and  sufficiently  lighted,  ui 
in  the  proper  place. 

The  court  erred  in  assuming  that  the  stno- 
phere  was  thick,  as  well  as  cloudy,  ahead. 

3.  The  Neptune  had  a  good  lookout  Tha 
night  not  being  foggy  or  hazy,  a  lookout  on  ber 
deck  below  was  unnecessary.  The  lookout  is 
the  pilot  house  was  proper  and  sufficient.  The 
court  erred  in  supposing  a  closed  window  into- 
vened  on  the  said  14th  of  July. 

4.  She  was  properly  navigated  as  to  speed. 
Though  she  went  faster  at  daylipht,  and  in 

the  early  part  of  her  voyage,  at  the  period  is 
question  she  was  going  at  the  rate  of  ten  miles 
the  hour;  which  was  not  too  fast,  taking  into 
view  the  general  well-known  usage  in  this  coun- 
try, and  the  character  of  the  evening,  whicll 
enabled  the  lole  or  any  other  vessel  approacii- 
ing  ber  to  see  her  at  a  great  distance,  and  on 
their  showing  a  light  would  enable  ber  to  n* 
them.     The  Perth,  3  Hagg.  Adm.  617. 

•6.  The  Neptune  was  properly  nav-  [•STi 
igated,  as  to  course,  which  was  east  by  north, 
by  the  compass,  and  continued  so  until  sbe  dii- 
covered  the  lole. 

The  lole  was  approaching  her  on  ft  wot 
course,  by  the  compass. 

Allowance  being  made  for  leeway  of  both 
vessels,  which  amounted  to  about  half  a  poin^ 
they  were  going  the  same  course  reversed,  with 
t,  variation  of  about  half  a  point. 

in.  The  Neptune  first  perceived  the  lolc  at 
a  distance  from  her  of  one  quarter  to  three 
eighths  of  a  mile,  and  could  not  see  her  at  a 
greater  distance,  by  reason  of  the  cloud  in  the 

IV.  At  this  time  the  lole  appeared  to  the 
Neptune  to  be  approaching  or  receding  in  near- 
ly the  same  line,  her  sails  being  seen  edgewise, 
and  the  Neptune  appeared  to  be  in  the  act  of 
crossing  her  line  to  the  northward,  she  b?ing 
seen  over  the  starboard  bow  of  the  Neptuw, 
which  is  fully  established  by  the  specific  ob- 
servation of  the  witnesses. 

V.  The  evidence  that  the  Neptune,  at  ths 
distance  of  six  miles  from  the  lole.  was  on  a 

Homwd  10. 
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lin  MDth  of  tbftt  of  the  lole,  and  so  as  to  pau 
tbe  lole  to  the  south  of  her,  la  too  weak  to 
onrcome  the  eleor  and  decisive  evidence  on  the 
iut  point,  even  assuming  them  to  be  competent 

TkeM  witnesse*  wen  interested  and  incom- 
pelent 

Tc  hit  the  lole  as  she  did  (the  Tole  keeping 
bfT  course),  and  to  come  up  directly  towarda 
ber,  the  Neptune  must  have  changed  her  course 
to  dae  north,  or  north  bj  west,  which  is 
oily  improbable,  but  contradict^  decidedly  by 
the  evidence. 

VI.  Assuming  it  to  be  true,  and  that  the 
Ktptune  changed  her  course  to  the  nortliward. 
Nine  Ave  or  six  minutes  prior  to  the  collision, 
it  Ku  so  changed  as  to  brins  her  in  the  posi- 
tion stated  in  the  fourth  point;  and  she  was 
b  that  position  when  the  lole  was  first  dis- 
(Dvered  by  her,  as  the  evidence  decisively  shows. 

VII.  If  the  Neptune  changed  her  course  &ve 
•r  lis  minutes  before  the  collision,  so  as  to 
liriiig  her  in  the  position  stated  in  the  fourth 
point,  she  was  not  in  fault  in  making  the 
•itage,  becauae  ibe  did  not  (and  could  e  " 
tbea  see  the  lole. 

VIII.  And  it  was  the  duty  of  the  Nepti 
vlitn  she  first  perceived  the  lole,  to  endeavor 
to  pHss  her,  and  not  to  stop  or  slack  her  speed. 

1.  By  stopping  her  course,  she  would  have 
been  in  danger  of  being  run  into  while  at  rest 
t?  a  moving  body,  thereby  endangering  the 
lim  of  her  passengera;  it  being  the  duty  of 
puienger  vessels  to  use  every  precaution  of 
diligence,  industry,  and  skill  to  save  the  lives 
<if  Ibeir  passengera.  2  Kent's  Com.  601, 
Christie  t.  Griggs,  S  Camp.  N.  F.  R.  79. 
J  J  7*]  '2.  By  Blackening  her  course 
■Dnld  have  been  less  able  to  avoid  colli 
tlwn  by  continuing,  or  even  accelerating  her 
•peed, 

DL  The  Neptune,  when  in  the  position  stated 
fa  the  fourth  poin^  was  correct  in  putting  her 
Mm  a-starboard. 

1.  It  was  highly  expedient  that  both  vessels, 
«  iccount  of  the  proximity,  should  be  active 
in  endeavoring  to  avoid  collision,  and  that  nei- 
Iwr  should  keep  her  course,  anil  the  Neptune 
*u  bound  to  act  on  that  supposition.  The 
Friends,  I  Wm.  Itob.  482. 

S.  It  was  proper  that  the  Neptune  should 
go  to  the  windward;  the  deviation  in  that  di' 
'Htion  on  her  part  was  easier,  as  she  was 
noMing  the  line  of  the  lole  in  that  direction, 
ud  the  lole  could  bear  away  to  the  leenard 
Boie  readily  than  she  could  luff  towurda  the 
■ilii    The  Shannon,  ]  Wm.  Rob.  469,  470. 

3.  This  movement  was  not  only  more  conven- 
•wt,  but  conformable  to  the  general  practice 
°f  'he  Sound,  which  is  a  wide  sea,  and  rules 
«tt  modified  by  practice  in  particular  locali- 
ties. 

The  Trinity  Bouse  regulation  is  applicable 
™ly  to  narrow  channels.     1  Wm.  Rob.  489. 

1.  The  general  rule  that  a  vessel  should  pass 
'*  the  right  is  not  imperative,  but  a  rule  of 
■Wenience,  which  yields  to  circum  stances, 
»>0i  both  should  be  active.  Abbott  on  Ship- 
^,  «6;  3  Carr.  *,  Pavne.  629;  The  Friends, 
'  Wm.  Rob.  482;  The  Woodrop  Sims,  2  Dods. 
"I  The  Cynosure,  7  Law  Rep.  222. 

S.  The  Neptune  would  have  avoided  tltc 
["%  if  the  lole  bad  evM  kept  her  course:  more 
'»l.ed. 


especially,  if  she  had  borne  away  to  the  lee- 
ward, when  she  saw  the  change  of  course  of 
the  steamboat  towards  the  north,  by  her  lights. 
And  it  was  her  duty  to  bear  away,  as  she  could 
easily  perceive  the  change  of  the  Neptune's 
course.    The  Cynosure,  3  Carr.  &  Payne,  629. 

XI.  The  lole,  according  to  the  preponder- 
ating weight  of  the  evidence,  neither  kept  her 
course  nor  bore  away  from  the  wind,  but,  from 
the  agitation  of  her  helmsman,  or  some  other 
caube,  she  luffed  into  the  wind,  across  the  course 
then  pursued  by  the  Neptune.  The  blow  was 
received  by  the  steamboat  on  the  starboard  side 
of  her  bows. 

XII.  The  Iide  was  in  fault, 

1.  In  not  keeping  a  lookout,  and  discoveriiu' 
the  clouds  in  the  east;  and  in  not  forthwith 
showing  a  light  when  she  discovered  the  Nep- 
tune, it  being  her  duty,  and  the  practice  of  tin! 
Sound,  in  such  circumstances,  to  show  a  light. 
And  it  was  more  important  for  her  to  exhibit 
a  light  to  the  steam-boat,  than  for  the  latter 
to  show  a  light  to  her. 

"2.  In  not  bearing  away  when  the  [•SIS 
Neptune  changed  her  course;  which  change  she 
perceived,  or  might  have  perceived,  with  a  prop- 
er lookout. 

3.  In  neglecting  her  helm,  bringing  her  to 
the  wind,  and  crossing  the  track  of  the  Nep- 
tune.    (See  eleventh  point.) 

Xra.  The  lole  being  in  default,  cannot  re- 
cover, even  assuming  there  is  fault  on  the  part 
of  the  Neptune;  it  not  appearing  there  was 
any  willful  design  on  the  part  of  the  Neptune 
to  injure.  Rathbun  v.  Payne,  19  Wend.  399; 
Barnes  v.  Cole,  21  Wend.  1B8;  Simpson  v. 
Hand,  8  Whart.  311;  Reeves  v.  Constitution, 
Gilpin,  S79;  Broaciwell  v.  Swigert,  7  B.  Monroe, 
30;  The  Celt,  3  Hagg.  Adm.  322,  323;  The 
Cynosure,  7  Law  Rep.  222;  Cook  v.  Champlain 
Transportation  Company,  1  Denio,  09;  Brown 
V.  Maxwell,  6  Hill,  5i)2;  Hartfield  v.  Roper,  21 
Wend.  818;  Brownell  v.  Flagler,  6  Hill,  282; 
Spencer  v.  Utica  and  Schenectady  Railroad  Co. 
5  Barbour,  337. 

XIV.  If  the  damage  is  the  result  of  accident, 
there  can  be  no  recovery;  and  accident  is  to  be 
presumed,  till  the  contrary  is  shown. 

Mr.  Gillet  contended  that,  according  to 
the   evidence,   the   following  was  the   state   of 

1.  The  collision  took   place   in   Long   Island 

Sound,  on  the  14th  of  July,  1848,  between 
nine  and  ten  o'clock  P.  M.,  the  Neptune  cut- 
ting the  lole  nearly  in  two  bclween  the  foro 
and  main  rigging,  and  sinking  her  immediately, 
uith  her  cargo  and  two  passengers.  The  crew 
nii\ed  thi-msclves  by  climbing  upon  the  Neptune. 
Thi5i  position  is  not  disputed. 

2.  The  lole.  at  the  time  of  the  collision,  h.id 
passed  about  one  mile  south  of  the  lliildlp 
Ground  light  boat,  and  was  west  of  her,  Thi' 
lole  was  steering  directly  west. 

3.  The  wind  was  blowing  fresh  from  the 
norlh,  and  the  lole  was  running  closer  on  Ihe 

4.  The  lolc  did  not  change  her  course  or  luff 
before  the  collision,  but  her  sails  were  full  when 
it  took  place. 

5.  The  stenmbont  changed  her  course  to  thc> 
windward  by  piiHing  her  whrcl  hard  a-afar- 
board  whnn  within  a  quarter  to  three  eighths' 
of  a  mile  from  Ihn  sohooner. 

e.  The     steamer     would     have    cleared    ttv* 
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schooner,  if  the  former  had  not  chaoged   her 

7.  There  is  no  custom  requiring  a  schooner 
in  the  Sound  to  carry  liglita  when  sailing. 

8.  The  night  was  not  ao  dark  aa  to  render 
lights  at  all  necessary. 

0.  It  is  tlie  duty  of  a  steamboat,  when  a 
dchootier  is  sailing  on  the  "ind,  if  necessary 
579']  to  avoid  collision,  to  change  her  'course 
BO  as  to  avoid  the  latter,  and  it  is  not  the  duty 
of  a  schooner  to  change  to  the  leeward. 

10.  Claimant's  witnesses  state,  that,  when 
they  first  saw  the  lole,  she  was  a  quaiter  to 
three  eighths  of  a  mile  off,  dead  ahead. 

If  this  evidence  is  true,  the  steamer  ouglit  to 
lisve  ported  Iter  lielm  and  gone  to  the  south. 

Upon  this  state  of  facts,  Mr.  Gillet  made 
the  following  points; 

1.  The  schooner  performed  her  duty  in  every 
respect,  and  had  a  right  to  keep  her  course  to 
the  west.  Story  on  Bailments,  see.  Oil;  The 
Thames,  5  Rob.  346;  The  Jupiter,  3  Hagg.  Adm, 
320;  Handaysyde  v.  Wilson,  3  Carr.  &  Payne, 
S28. 

2.  It  is  incumbent  on  the  steamboat  to  aC' 
count  for  her  situation,  and  to  satisfy  the  court 
that  there  was  no  mismanagement,  or  mistake, 
or  blame  that  can  be  reasonably  imputed  to 
her.    The  Perth,  3  Hagg.  Adm.  414,  417, 

3.  The  steamboat  did  not  perform  her  duty, 
but  was  in  fault  in  not  keeping  a  better  look- 
out, in  changing-  her  course  to  the  windward, 
and  in  not  turning  to  the  leeward  (that  is,  to 
the  south),  and  in  not  earlier  stopping  her  en- 
gine and  backing  when  she  saw  the  danger. 
The  Iron  Duke,  9  Jurist,  439;  Abbott  on  Ship- 
ping, 234;  Story  on  Bailments,  sec.  611;  3 
Kent's  Com.  230,  5th  ed.;  The  Cynosure,  7  Law 
Rep.  222;  The  Jupiter,  3  Hajig.  320;  2  Wend. 
452;  The  Friends,  1  Wm.  Rob.  481.  483;  The 
Shannon,  1  Wm.  Rob.  4<t7;  I  Law  Rep.  313, 
318;  The  Gazelle,  1  Wm.  Roh.  475;  Lowrey  v. 
Steamboat  Portland,  1  Law  Rep.  313,  318;  The 
Oazelle,  1  Wm.  Rob.  475;  Conkling'a  Admiralty, 
305-311. 

4.  The  witnesaps  for  tlie  steamboat  state, 
that,  when  they  first  discovered  the  schooner, 
she  was  dead  ahead,  from  a  quarter  to  three 
eighths  of  a  mile  olT.  If  so,  it  was  the  steamer's 
duty  to  have  ported  iier  helm  and  gone  to  the 
larboard  of  the  schooner.  She  was  bound  to 
lake  the  utmost  care.  The  Gazelle,  I  Wm. 
Rob.  476;  The  Perth,  3  Hagg.  Adm.  414. 

Mr.    Justice    Nelson    delivered    the   opinion 

of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  suit  was  commenced  in  the  District 
Court  in  admiraltv  against  the  steamboat  Nep- 
tune by  the  appellees,  who  were  the  owners  of 
the  schooner  lole,  for  damages  dutie  hy  a.  col- 
lision on  Long  Island  Sound,  off  Stratford 
Point,  on  the  evening  of  the  14th  of  July,  1846, 

The  lole  was  laden  with  a  cargo  of  lumber, 
plaster,  and  flsh  in  barrels,  and  was  of  about 
eighty  tons  burden. 

,-,80')  "The  Neptune  had  on  board  from 
200  to  250  passengers.  The  schooner  was 
■truck  near  midships,  on  the  larboard  side,  and 
immediately  sunk,  carrying  with  her  ti  woman 
and  child,  ^vho  wre  lost. 
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The  libel  charges  that  the  schooner  wu  « 
her  voyage  up  the  Sound  to  New  York;  uj 
that  about  a  mile  south  of  the  light  bout  «ta* 
tioned  off  the  Middle  Ground,  k  shoal  at  thit 
place,  and  nearly  opposite  Stratford  Point, 
some  sixty  miles  from  New  York,  she  Ri> 
steering  about  a  west  course,  the  wind  taing 
from  the  north,  and  the  night  clear,  so  thit  t 
vessel  could  be  described  at  ■.  considerable  dii- 
tance;  and  that  while  sailing  upon  this  count 
witli  a  fresh  wind,  going  at  from  six  to  eigM 
knots  an  hour,  and  a  short  time  after  tk 
schooner  had  passed  the  light  boat,  between  Um 
hours  of  nine  and  tea  o'clock  at  night,  she  su 
negligently  run  down  by  the  Neptune,  whicl 
vessel  was  proceeding  down  the  Sound  Iran 
New  York,  and  struck  against  her  hull,  head  on, 
between  the  fore  and  main  rigging  on  the  In- 
board side,  with  such  force  and  violence  is  h> 
bre.ik  open  her  hull,  and  cut  her  nearly  in  tvo, 
so  that  she  filled  and  sunk  immediately. 

The  allegations  of  the  answer  are,  that  tk 
Neptune  had  sailed  from  New  York  at  fi« 
o'clock  of  the  afternoon  of  that  day,  bound  foe 
Newport  and  Providence  (R.  I.),  and  bad  JJ»- 
cceded  on  her  voyage  until  within  about  » 
mile  from  Stratford  light  boat,  when,  at  nr 
about  eight  or  ten  o'clock  in  the  evening,  » 
vessel  was  described  about  a  quarter  of  a  mile 
ahead,  which  turned  out  to  be  the  lole  in  qius 
tion.  That  immediately  on  seeing  the  vewl, 
the  course  of  the  Neptune  was  changed  to  wind- 
ward for  the  purpose  of  giving  her  the  count 
she  was  running.  That  when  the  Neptune  VU 
about  ten  or  twelve  lengths  from  the  sohooMTi 
it  was  seen  that  she  bad  changed  her  conin 
and  was  luffing  up  into  the  wind  oo  as  to  et« 
the  bows  of  the  steamboat.  That  when  M 
seen,  the  lole  was  running  west  by  sauth, 
from  which  she  changed  suddenly  to  about 
northwest;  that,  on  seeing  she  had  changed  liC 
course,  the  bell  of  the  Neptune  was  immediate- 
ly rung  to  stop  her,  and  all  efforts  made  to 
avoid  the  collision;  but  that  the  schooner  csai< 
directly  across  the  bows  of  the  steamboat,  l"'' 
the  latter  having  still  some  headway,  a  col]iu°" 
could  not  be  avoided. 

It  will  be  seen  from  these  allegations  of  tli( 
resiioctive  parties,  that  the  issue  between  tlBft 
and  upon  which  the  case  must  turn  in  favor  o* 
the  one  or  the  other,  is  a  very  simple  oM 
wliether  we  have  regard  to  the  law  or  ttt  tlM 

The  statement  of  the  lole  is,  that  she  »W 
proceeding  on  a  west  course  up  the  SonM 
nearly  close  hauled  to  the  wind,  with  her  ri*^ 
board  tacks  on  board,  at  the  rate  of  ■boo' 
seven  knots  'an  hour;  and  that,  while  ['S'' 
keeping  on  this  course,  the  Neptune,  in  an^ 
proper  maneuver  to  cross  her  trail,  and  p** 
to  the  windward,  struck  her  near  midshipi  c* 
the  larboard  side,  and  sunk  her. 

The  allcpation  ol  the  Neptune  does  not  vsij 
substantiallv  from  this  statement,  except  U)** 
it  charges  the  collision  to  the  fault  of  the  lo^ 
in  not  keeping  on  her  course,  but  suddnlf 
changing  it  by  throwing  her  head  into  ^ 
wind,  and  thereby  placing  her  athwart  tt* 
track  of  the  steamboat  as  she  was  in  the  sHl* 
passing  to  the  windward. 

The  general  question  involved  in  the  cMti* 

which  of  these  vessels  has  been  in  fault;  hw 

this   will   dep<'nd   upon   the  evidence   [wodiuM 
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ij  CMcIi  in  the  court  below,  tt^ther  with  the 
■Lfiplieaitioi)  of  the  rules  of  navigation  to  be  ob- 
fcmd  bj  them  at  the  time  of  ths  collision,  and 
with  m.  view  to  avoid  it,  having  regard  to  their 
relaUve  position  and  course ;  and,  more  espe- 
cially, the  application  of  these  rules  under  the 
facts  and  circumstances,  in  a  case  where  the 
uolliding  vessel  is  propelled  hj  ateam,  and  the 
other  bf  sails. 

Among  the  nautical  rates  applicable  to  the 
DBTigation  of  sailing  vessels  are  the  fallowing, 
viz.:  A  vessel  that  has  the  wind  free,  or  sail- 
ii^  before  or  with  the  wind,  must  get  out  of 
the  waj  of  the  vessel  that  is  close  hauled,  or 
tailing  by  or  against  it;  and  the  vessel  oi  " 
starbMrd  tack  has  a  right  to  keep  her  co 
and  the  one  on  the  larboard  tack  must 


er,  both  having  the  wind  free,  and  consequent- 
ly the  power  of  readily  controlling  their  move- 
ments, the  vessel  on  the  larboard  tack  must 
give  way,  and  each  pass  to  the  right.  The  same 
rale  governs  vessels  sailing  on  the  wind  and  ap- 
proaching each  other,  when  it  is  doutitful 
which  is  to  windward.  But  if  the  vessel  on 
the  larboard  tack  ia  so  far  to  windward  that, 
if  both  persist  in  their  course,  the  other  wilt 
strike  her  on  the  lee  side  abaft  the  beam  or 
near  the  stem,  in  that  case  the  vessel  on  the 
starboard  tack  should  give  way,  as  she  can  do 
so  with  greater  facility  and  less  loss  of  time 
and  distuiee  than  the  other.  Again,  when  ves- 
■ela  are  crossing  each  other  in  opposite  direc- 
tions, and  there  is  the  least  doubt  of  their  go- 
ing clear,  the  vessel  on  the  starboard  tack 
ahonld  persevere  in  her  course,  while  that  on 
the  larboard  tack  should  bear  up,  or  keep  away 
before  the  wind.  The  Friends,  1  Wm.  Kob. 
483;  The  Traveller,  2  Wm,  Rob.  197;  The  Ann 
and  Mary,  lb.  189;  The  Chester,  3  Hagg. 
316;  The  Jupiter,  lb.  320;  The  Celt,  Ih,  327; 
The  Woodrop  Sims,  8  Dodson,  88 ;  The  Thames, 
fi  Rob.  345;  3  Carr.  &.  Payne,  628;  9  lb.  601; 
12  Moore,  148;  3  Kent's  Com.  230. 
582*]  *TheBe  rules  have  their  exceptions  in 
extreme  cases,  depending  upon  the  special  cir- 
cumstances of  the  case,  and  in  respect  to 
which  no  general  rule  can  be  laid  down  or  ap- 
plied. Either  vessel  may  find  herself  in  a  posi- 
tion at  the  time  when  it  would  be  impossible  to 
confonn  to  them  without  certain  peril  to  her- 
self, or  a  collision  with  the  approaching  vessel. 
Under  such  circnmstances,  the  master  must 
necessarily  be  thrown  upon  the  resources  of  his 
own  judgment  and  skill  in  extricating  his  own 
veasel,  as  n-ell  as  the  vessel  approaching,  from 
the  impending  peril.  These  cases  cannot  be 
anticipated,  and  therefore  cannot  Jie  provided 
for  by  any  fixed  regulation.  Th^  can  only  be 
examined,  and  the  management  of  the  vessel 
approved  or  condemned,  as  the  case  may  arise. 
But  no  one  can  look  through  the  reports  in 
admiralty  in  England  without  being  struck 
with  the  steadiness  and  rigor  with  which  these 
fjnteral  nautical  rules  have  been  enforced  in 
eases  of  collision,  under  the  advice  of  the  Trin- 
i^  masters  of  that  court,  or  fail  to  be  impressed 
intb  the  juitice  and  propriety  of  such  applica- 
tloB,  and  the  salutary  results  flowing  from  it. 
In  the  ease  of  The  Traveller,  an  exception 
-    -  •    -       ■- •  the 


about  two  points  on  her  lee  bow.  This  was  d»- 
nied.  But  the  court  declined  to  enter  into  a 
minute  examination  as  to  which  of  the  state- 
ments was  correct,  observing  that  it  had  been 
distinctly  laid  down,  over  and  over  again,  that 
when  two  vessels  on  apposite  tacks  are  ap- 
proaching each  other,  and  there  is  a  probabili- 
ty of  collision,  it  is  the  duty  of  the  vessel  on  the 
larboard  to  give  way  at  once,  without  consid- 
ering whether  the  other  vessel  he  one  or  more 
points  to  leeward.  And,  in  the  case  of  The 
Friends,  the  court,  where  an  exception  was  at- 
tempted to  be  engrafted  on  the  Trinity  rules, 
in  submitting  the  case  to  the  Trinity  masters, 
recommended  that,  for  the  sake  of  the  sate 
navigation  of  the  Thames  and  the  great  inter- 
ests which  are  daily  and  hourly  there  at  stake, 
the  exception,  if  any  were  to  be  made,  should 
be  clear,  definite,  and  intelligible,  in  order  that 
it  might,  at  the  Srst  glance,  be  known  to  the 
mercantile  and  maritinie  world;  that  unless  it 
were  so,  it  was  obvious  that  persons  in  all  cases 
would  endeavor  to  form  exceptions  for  them- 
selves, and  instead  of  certainty  tliey  would 
have  uncertainty;  instead  of  security,  danger. 
And  in  the  case  of  The  Ann  and  Mnry,  decided 
in  1843,  the  Trinity  masters  observed  to  the 
court,  speaking  of  the  rule  that  the  vessel  on 
the  larboard  tack  must  give  way,  and  where 
they  had  applied  it  with  great  rigor,  that  the 
golden  rule  so  long  established  must  be  strictly 
adhered  to,  which  was,  that  the  vessel  on  the 
'larboard  tack  is  to  give  way  and  the  [*S83 
vessel  on  the  starboard  tack  to  hold  on;  and 
that  the  new  rule  which  had  been  lately  made 
for  steam  vessels,  namely,  each  to  put  the  helm 
aport,  under  all  doubtful  circumstances,  as- 
similated with  it.  The  vessel  on  the  starboard 
tack  puts  her  helm  aport  to  keep  the  wind,  and 
the  vessel  on  the  larboard  tack  does  the  same 
to  bear  away.  That  the  some  rule  applied  to 
sailing,  as  well  as  steam  vesFiels,  and  If  it 
should  be  strictly  adhered  to,  there  would  not 
be  one  thousandth  part  of  the  accidents  which 
had  occurred. 

These  rules,  which  are  the  results  of  the 
practical  experience  and  wisdom  of  navigntors, 
cannot  be  too  strongly  impressed  upon  the  ob- 
senance  of  those  engaged  in  the  management 
of  vessels  on  our  rivers,  or  other  iv.iters  where 
the  course  of  business  and  trade  naturally  COD- 
lines  the  navigation  to  a  particular  tract  or 
route ;  and  it  is  the  obvious  duty  of  the  courts 
to  apply  them  strictly  in  all  cases  of  collision, 
unless  where  a  clear  exception  is  established  by 
the  party  seeking  to  excuse  himself  for  a  de- 

Our  examination  thus  far  has  been  confined 
to  the  nautical  rules  governing  the  navigation 
of  sailing  vessels.  We  have  thus  conRncd  it, 
because  it  will  be  found  that  they  are  generally 
applicable  aa  rules  regulating  the  navigation  in 
cases  where  one  of  the  vessels  is  propelled  by 

The  strikinc  dilTerence  is,  that  steam  vessels 

e  regarded  in  the  light  of  vessels  navigating 

with  a  fair  wind,  and  are  always  under  obliga- 

to  do  whatever  a  sailing  vessel  going  free 

ith  a  fair  wind  would  be  required   to  do 

r  similar  circumstances.     Their  obligation 

extends  still    further,   because   they   possess  a 

power  to  avoid  the  collision  not  belonging  ta 

~iling  vessels  even  with  a  free  wind,  th"  mas- 
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ter  having  the  ateamer  under  his  command, 
both  by  altering  the  helm  and  bj  stopping  the 
engines.  They  are  also  of  vast  power  and 
speed  compared  with  craft  on  our  rivers  and 
internal  aeaa  propelled  by  sails,  exposinff  the 
latter  to  inevitable  destruction  in  case  of  Col- 
lision, and  rendering  it  at  all  times  difficult. 
and  not  nnfrequently  imposBible,  to  get  out  of 
their  way.  Greater  caution  and  vigilance  are 
therefore  naturally  to  be  exacted  of  those  in 
charge  of  them,  to  avoid  the  dangers  of  the 
navigation.  This  justly  results  from  the  su- 
perior power  to  direct  and  control  the  course 
and  speed  of  the  vessel,  and  the  serinus  damage 
consequent  upon  a  failure  to  avoid  the  dangers. 
As  a  general  rule,  therefore,  when  meeting  a 
sailing  vessel,  whether  close  hauled  or  with  the 
wind  free,  the  latter  has  a  right  to  keep  her 
Mnne,  and  it  is  the  duty  of  tbe  steamer  to 
adopt  snch  precautions  as  will  avoid  her.  Tbe 
Shannon,  2  Hagg.  Adm.  173;  The  Perth,  3 
584']  •lb.  4U;  The  Rose,  2  Wm.  Rob.  1; 
Hawlcins  v.  The  Duchess  and  Orange  Steamboat 
Co.  2  Wend.  452;  3  Kent's  Com.  230;  Ab- 
bott on  Shipping,  p.  Z28,  Boston  ed.   1836, 

By  an  adherence  to  this  rule  on  tbe  part  of 
the  sailing  vessel,  the  steamer  with  a  propei 
lookout  will  be  enabled,  when  approacbing  ii 
an  opposite  direction,  to  adopt  the  necessary 
measures  ta  avoid  the  danger,  as  she  will  have 
a  right  to  assume  that  tbe  sailing  vessel  wilt 
keep  her  course.  If  the  tatter  fails  to  do  this, 
the  fault  will  be  attributaiile  to  her,  and  tbe 
master  of  the  steamer  will  be  responsible  only 
for  a  fair  exertion  of  the  power  of  his  vessel  to 
avoid  the  collision  under  tne  unexpected  cban^ 
of  the  course  of  the  other  vessel,  and  tbe  cir- 
cumstances of  the  case. 

Recurring  now  to  the  facts  attending  the  col- 
lision, as  disclosed  in  the  court  below,  and  ap- 
plying the  rules  of  navigation  as  above  stated, 
and  which  should  have  been  observed  by  tbe 
respective  vessels,  we  shall  be  enabled  to  de- 
termine without  much  difficulty  which  of  them 
has  been  in  fault. 

The  Jole  haii  on  board  her  starboard  tacks, 
and  was  nearly  close  hauled  to  the  wind,  and, 
as  we  have  seen,  had  a  right,  and  indeed  was 
bound,  to  keep  on  ber  course;  and  it  was  the 
duty  of  tbe  Keptune  to  adopt  the  proper  meas- 
ures to  avoid  her.  There  is  some  discrepancy 
in  tbe  evidence,  but  the  clear  weight  of  it  is, 
that  she  kept  her  course  till  the  collision  "oc- 
curred. She  was  not  descried  by  tlie  hands  on 
board  the  Neptune  till  the  two  vessels  were 
from  one-fourth  to  three-eighths  of  a  mile 
apart,  with  a  combined  speed  of  sixteen  or  sev- 
enteen miles  the  hour.  .She  was  then,  as  they 
supposed,  directly  ahead.  The  wheel  of  tbe 
Neptune  was  immediately  put  bard  a -starboard. 
with  a  view  to  pass  tbe  schooner  to  the  wind- 
ward ;  and  it  is  supposed  by  the  hands  on  board 
that  this  maneuver  would  have  cleared  her,  had 
she  not  at  the  same  time  changed  her  course  by 
hea-iing  more  into  the  wind.  As  we  have  al- 
ready said,  this  allegation  is  not  borne  out  by 
the  evidence.  On  the  contrary,  the  strong  prob- 
ability is,  according  to  tbe  testimony,  thut  the 
hands  on  board  the  Neptune  at  tbe  time  they 
first  descried  the  schooner  mistook  her  position, 
and,  instead  of  being  on  a  line  with  her,  that 
the  Neptune  was  to  the  leeward,  And  that,  in 

no 


changing  her  course  and  coming  up  to  pasa  to 
the  windward,  they  naturally  supposed  the 
schooner  had  changed  her  course  also. 

Besides,  she  was  in  fault  in  attempting  ta 
pass  the  lole  to  the  windward.  Even  admitling 
that  she  was  not  mistaken  in  the  position  ol 
this  vessel,  and  that  she  was  dead  ahead,  it  wa* 
the  duty  of  the  Neptune  to  bear  away;  and  to 
pass  on  the  larboard  side.  As  we  have  seen, 
the  observance  of  no  •one  of  the  rules  of  [•58* 
navigation  is  mors  strongly  recommended,  or 
more  steadily  enforced,  in  the  admiralty,  than 
this  one,  where  two  vessels  are  approaching  in 
opposite  directions,  and  there  ia  danger  of  a 
collision. 

It  is  observable  in  thta  connection,  that  the 

Eilot  in  charge  of  the  Neptune  seems  not  te 
ave  been  properly  instructed  in  his  duty  in  tbe 
emergency  after  the  schooner  had  been  discov- 
ered ^ead,  or  if  he  had.  that  be  ne{(lected  it; 
for  we  find  him  testifying  that,  if  he  had 
known  her  course  (which  he  did  not  when  he 
gave  the  order),  he  should  have  thrown  bis 
wheel  a*  be  did,  because  the  schooner  might 
have  hauled  off  on  the  wind.  And  the  other 
pilot  on  hoard  enpressod  the  opinion  that  there 
was  no  difficulty  whafever  in  her  keeping  awkj 
and  avoiding  the  Neptune,  after  seeing  her  two 
or  three  miles  off.  Tliey  seem  to  have  enter- 
tained the  opinion,  that,  according  to  the  rules 
of  navigation,  it.  was  the  duty  of  the  sailing 
vessel  to  give  way  when  meeting  a  vessel  pro- 
pelled by  steam ;  and  this  even  when  she  was  ob 
the  starboard  tack  and  nearly  close  hauled  to 
the  wind.  Now,  tbe  owner  is  responsible  for 
damage  resulting  not  only  from  uant  of  enrs 
and  attention  on  the  part  of  those  in  charge  of 
the  vessel,  but  also  from  the  want  of  proper 
knowledge  and  skill  to  enable  them  to  manage 
her  according  to  established  nautical  rules,  &- 
ror  of  judgment  will  be  no  defense,  especially  if 
resulting  from  incompetency.  And  erroneona 
opinions  of  duty  on  the  part  of  those  in  the  im- 
mediate management  and  control  of  the  vessel 
naturally  turn  a  doubt,  arising  frnm  conflicting 
evidence  upon  a  question  whether  or  not  * 
proper  direction  was  given  in  tbe  emergency, 
against  them. 

We  are  also  satiafed  that  the  steamboat  wa« 
in  fault  in  not  keeping  at  the  time  a  proper 
lookout  on  tbe  formird  part  of  the  deck;  and 
that  the  failure  to  descry  the  schooner  at  a 
greater  distance  than  half  a  mile  ahead  ia  at- 
tributable to  this  neglect.  The  pilot  house,  in 
the  night,  pHpedaliy  if  dark,  and  the  view  ob- 
scured by  clouds  in  the  distance,  was  not  the 
proper  place,  whether  the  windows  were  up  or 
down.     The  view  of  a  lookout  stationed  there 


the  forward  part  of  tin-  veisel,  and  in  a  position 
best  adapted  to  dr:-ery  vessel.*  apjiroaching  at 
the  earliest  moment,  is  indispensable  to  exempt 
the  steam l>oat  from  blame  in  case  of  acciilent 
in  the  night  time,  while  navigating  waters  on 
which   it  is   accustomed   to  meet   other   water 

There  is  nothing  harsh  or  unreasonable  in 
this  rule;  and  its  strict  observance  and  enforce- 
ment will  be  found  as  beneficial  to  the  interest 
of  the  owners  as  to  the  safely  of  navigation;  a 
•remark  equally  true  in^  respect  to  (•68< 
fi  V.I        Howard  18. 
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wmrj  other  nanUotl  rule,  wbich  the  results  of 
experience  Iiave  ihown  enter  so  materially  into 
tlie  proper  managemeiit  of  tbe  veesel. 

It  hoa  been  inaiated,  that  the  schooner  was  in 
fkiilt  in  not  carrying  it  light,  ao  ka  to  enable  the 
veiaeli  approaching  to  sea  her  at  a  greater  dia- 
tance.  But  all  agree  that  it  was  a  clear,  atar- 
light  nigbt,  and  hence  there  could  be  no  diffi- 
cult, with  a  proper  lookout,  in  seeing  to  a 
•ufflcient  distance  to  enable  the  steamer  to 
make  the  proper  movement  to  avoid  her.  It  ia 
not  uansl  for  aailing  veSBcla  to  carry  lights  on 
■nch  a  night. 

It  is  true,  some  of  the  witneasea  on  the  part 
4rf  the  Neptune  speak  of  a  black  cloud  in  the 
outem  horizon,  which  obscured  the  view  from 
▼easela  going  in  that  direction.  But  tbe  allega- 
tion is  not  maintained  by  the  evidence  to  an 
extent  that  would  justify  ua  in  attributing  to  it 


Mr.  Justice  Daniel  dlaasnted  from  the  opin- 
ion of  the  court  in  this  caae,  and  also  in  that  ot 
Newbm  T.  Stebbins.  For  hia  opinion,  see  the 
eoncluaion  of  the  last-mentioned  case,  which 
follov.'i  the  present. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  tbe  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Kew  York,  and  waa  argued  by  counsel;  on 
eonaideration  whereof,  it  ia  ordered  and  de- 
creed by  thia  court,  that  the  decree  of  the  said 
CHrcuit  Court  in  this  cause  be,  and  the  same  is 
hereby  aOinDed,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  annum. 


JOHN  H.  STEBBIlNb. 


irJnd,  aod  cbienv  bv 

..__  came  Into  colllBlon 

■rltb  a  steamer  ucendlas  the  elver,  the  iii^sllon 
In  the  case  wa«.  whether  or  not  tbe  accldpnt  bap- 
peued.  notwttlutBndlag  everr  proper  precnutlon- 
arr    meamre  had  been   taken   on   the   part  ot   tbu 


maaaarea  to  avoid  the  aloop  wblle  esdeavoring  to 
pafs  ber,  the  responglbllltr  ot  the  collision  must 
tvst  upon  the  ateamer. 

Tbe  iteamer  waj  in  fault  (or  not  slackening  her 
upgcd,  OD  mectfnB  a  fleet  of  aalllng  veaiela  In  a  nar- 
row channel  ot  the  river,  she  tnen  golne  at  tba 
mte  of  from  el^t  to  ten  knots  Ibe  boor.  8be  w>« 
also  IB  fault.  lo  not  bavInK  a  proper  lookout  at  tbe 
fonrard  part  at  the  reaau,  there  being  no  one  but 
tba  Mao  St  tbe  wheal  on  ieck. 


•  (m  aTOldlnjt  eoDtslon,  see  noten  tu 

aopn  SST :  14  L.  ed.  D.  a  W :  2S  K  ed.  U.  a.  108 : 
aSTL.  ed.  ir.  8.  403 ;  41  L.  ad.  U.  8.  1003. 


THIS  waa  an  appeal  tmn  the  Circuit  Court 
of  the  United  Statea  for  ttie  Kouiheru  Dis- 
trict  of   New  York. 

Like  the  preceding  caae,  it  arose  from  a  col- 
lision which  took  place  between  a  steamboat 
and   a  sailing  vessel. 

The  circumstances  under  which  the  colliaion 
took  place,  as  claimed  to  exist  by  tbe  reapective 
parties,  are  thus  set  forth  in  the  libel  and  an- 
swer. The  libel  was  filed  in  November,  1846, 
"To   the   Honorable    Samuel    R.   Betta,   Judge 

of  tbe  District  Court  of  the  United  Statea  for 

the  Southern   District  of  New   York. 

"The  libel  and  complaint  of  John  H.  Steb- 
bins, of  Coeymans,  mariner,  owner  of  the 
sloop  Hamlet,  whereof  the  libelant  was  master, 
ber  tackle,  apparel,  and  furniture,  againet  the 
steamboat  New  Jersey,  whereof  one  Beebe  now 
ia  or  late  was  master,  her  engine,  boiler,  tackle, 
apparel,  and  furniture,  now  within  thia  dis- 
trict, and  also  against  all  persona  lawfully  in- 
tervening for  their  interest  therein,  in  a  cause 
of  collision,  civil  and  maritime;  and  thereupon 
the  said  John  H.  Stebbins  alleges  and  articu- 
lately  propounds  as   follows: 

"1st.  That  sometime  in  the  month  of  Octo- 
ber last  the  said  sloop  Hamlet  (whereof  the 
said  libelant  was  master)  waa  at  the  port  of 
Bristol  on  the  Hudson  River,  and  destined  on  a 
voyage  thence  to  the  port  of  New  York,  with  a 
cargo  of  flagging  and  other  stone  on  board;  and 
was  at  the  time  a  tight,  stanch,  and  well-built 
vessel,  of  the  burden  of  ninety  tons,  or  there- 
abouts, and  was  then  completely  rigged  and 
suificiently  provided,  and  then  had  on  board, 
and  in  her  service,  a  full  and  competent  crew 
for  the  navigation  of  said  sloop  on  the  voyage 
above  mentioned. 

"2d.  That  in  the  said  month  of  October  the 
said  sloop,  provided  and  mnnned  as  aforesaid, 
sailed  from  the  port  of  Bristol  on  her  aforesaid 
voyage  to  the  port  of  New  York,  and  in  the 
prosecution  of  the  aiid  voyage,  as  he  la  in- 
formed and  believes,  the  said  sloop  proceeded 
at  the  rate  of  about  four  or  Ave  miles  per  hour, 
until  she  arrived  at  a  point  on  the  Hudson 
River  called  Blue  Point;  that  at  that  point  the 
wind  failed,  and  the  said  sloop  then  proceeded 
with  the  force  of  the  current  and  very  little 
wind  about  one  or  two  miles  an  hour;  that  on 
her  arrival  at  said  point,  and  while  the  said 
vesael  was  within  the  jurisdiction  *of  [*588 
this  court,  the  person  in  charce  ot  tbe  snid 
sloop  observed  the  said  steamboat  coming  up 
the  river  at  the  rate  of  about  twelve  or  lilt.'t'ii 
miles  per  hour,  and  nenrer  to  the  east  abort'  of 
said  river  than  the  snid  sloop,  and  directed  the 
man  at  the  belin  to  iieud  the  said  sloop  more  to 
the  west  shore  of  said  rivtr,  which  was  done; 
that  when  said  steambuat  New  Jersey  arrived 
within  a  short  distance  of  tbe  said  sloop,  she  al- 
tered her  course  to  the  westward,  anil  negligent- 
ly and  carelessly  headed  across  tlie  bows  of  said 
vessel,  and  attempted  to  pass  to  the  westward 
of  asid  sloop;  in  consequence  of  which  negli- 
gent conduct  of  those  in  charjie  of  said  steam- 
boat, the  said  steamboat  struck  the  end  of  the 
said  sloop's  bowsprit,  carrying  away  about  ten 
or  twelve  feet  of  the  said  bowsprit  and  tbe  stnys 
attached  thereto,  forcing  the  bows  of  the  said 
sloop  around  so  that  she  struck  the  sloop  on  the 
larboard  bow,  doing  such  injury  to  the  said 
6^V 
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hy  Raid  cnltision,  tliat  the  sloop  immedl- 

aunk,  with  licr  said  cargo. 

1.  That  at  the  time  tlie  damage  mentioned 

ie  preceding  article  happened,  it  was  im- 

ible  for  the  said  sloop  Hamlet  to  get  out  of 

way  of  the  said  steamboat  New  Jersey,  the 

I   Bloop   having  little  comparative  way   on, 

being  at  the  time  to  the  westward,  and  out 

the  course  of  the  said  steamboat,  and  tliere 

ng  room  enough  for  the  said  steamboat  to 

re  passed  to  the  eastward  of  said  aloop,  as  she 

igbl  and   ought  to  have  done.     That  if  the 

arsons   having   charge   of  the  said   steamboat 

ew   Jersey   had   tiil;en   proper   precaution   to 

eep  clear  of  the  said  sloop,  which  it  was  their 

lUty  to  have  done,  the  damage  in  the  next  pre- 

leding  article  set  forth   would   not  have  hap- 

"4th.  That  the  said  sloop,  at  the  time  of  the 
receiving  of  the  damage  above  mentioned,  was 
a  tight,  stanch,  and  strong  vessel,  and  that  the 
libelant  then  was,  and  now  is,  the  true  and  law- 
ful owner  of  said  sloop,  her  tackle,  apparel, 
and  furniture. 

"5th.  That  by  the  collision  aforesaid,  and 
the  consequent  sinking  of  said  sloop,  with  her 
cargo,  the  libelant  has  sustained  damage  to  the 
amount  of  three  thousand  five  hundred  dollars. 

"6tb.  That  all  and  singular  the  premises  are 
true,  and  within  the  admirnlty  and  maritime 
iuriadiction  of  the  United  States  and  of  this 
honorable  court;  in  verification  whereof,  if  de- 
nied, the  libelant  prays  leave  to  refer  to  plead- 
ings and  other  proofs  to  be  by  him  exhibited 

"Wherefore,  the  libelant  prays  that  proceas 
in  due  form  of  law,  according  to  the  course  of 
courts  of  admiralty,  and  of  this  honorable  court 
In  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  steamboat  New 
S89*)  Jersey,  her  'engine,  boilers,  tackle,  ap- 
parel, and  furniture,  wheresoever  the  same 
may  be  found;  and  that  all  persons  having,  or 
pretending  to  have,  any  right,  title,  or  interest 
therein  may  be  cited  to  appear  and  answer  all 
and  singular  the  matters  so  articulately  pro- 
pounded ;  and  that  this  honorable  court  would 
be  pleased  to  pronounce  for  the  damages  afore- 
said, or  tor  such  other  and  different  relief  to 
the  libelant  in  the  premises  as  shall  to  law  and 
justice  appertain,  and  also  to  condemn  the  said 
stpauiboat,  her  engine,  tackle,  apparel,  and  fur- 
niture, nnd  the  persons  intervening  for  their  in- 
terest  therein,   in   coats. 

"John  H.  Stebbina." 

To  this  libel,  Isaac  Newton  &led  the  follow- 
ing uiiHiver: 

"January   Term,    1848. 


said  sloop  Hamlet,  in  the  libel  mentioned,  and 
the  New  Jersey,  and  before  that  time,  and  after- 
wards until  the  sale  of  said  steamboat  to  Wil- 
liam B.  Dodge  and  John  S.  Moore,  on  or  about 
the  19th  day  of  November  last;  and  that  sinc( 
such  sale  by  this  respondent  to  said  Dodge  and 
Moore,  this  respondent  has  been  and  still  ii 
bound  to  indemnify  and  save  the  said  Dodge 
and  Moore  harmless  against  any  claim  or  de- 
mand which  the  said  libelant,  or  any  other  per- 
son, may  have  against  said  steamboat,  hei 
boiler,  engine,  etc.,  by  reason  oE  any  such  ool- 
lision,  and  has  been  ever  since  such  sale,  and 
still  is,  interested  in  said  steamboat,  her  engine, 
tAckle,  apparel,  and  furniture,  as  mort^iger 
for  the  purchase  money. 

"2d.   This   respondent  also   admits  thkt  the 
libelant  was  the  master  of  the  said  sloop  Ham- 
let; but  he  says,  on  information  and  belief,  that 
said   libelant   was   not   in   command  on   board 
said  sloop  at  the  time  of  the  collision  in  ques' 
tion,  nor  at  any  time  during  her  said  trip  or 
voyage.    This  respondent  also  admits  that  aaid 
sloop  was  at  Bristol,  on  the  Hudson,  as  alleged 
in  the  first  article  of  said  libel,  and  destined  on 
a  trip  or  voyage  'thence  to  New  York,  ["StO 
villi  a  cargo  of  some  sort  on  board,  but  he  u 
not  informed,  save  from  the  libel,  and  there- 
fore will  leave  the  said  libelant  to   prove,  of 
what  her  cargo  consisted;  and  this  respondent 
denies,    on    information    and    belief,    that    said 
aloop  was,  as  alleged  in  said  libel,  tight,  stanch,. 
and  well  built;  and  he  also  denies,  on  informa- 
tion and  belief,  that  said  sloop  was  completel;^^ 
rigged  and  suflicicntty  provided;  and  especiall^^ 
does  he  deny  that  she  had  on  board,  and  in  he^ — 
service,  a  full  and  complete  crew  for  the  wtvl.^^ 
gation  of  said  sloop  on  her  destined   voyage     -= 
and  he  avers,  as  he  is  informed  and  bcliiuin^    , 
that  she  was  not  sufliciently  manned,  that  Umc3 
master  was  not  on  board  of  her,  &nd  no  comp»     m 
tent  person  in  charge  of  eaid  sloop  on  Mid  vo'~~t 
age. 

"3d.  This  respondent  further  says,  that,  ^ 
he  is  Informed  and  lielieves,  on  the  afterno^^B^ 
previoua  to  the  collision  in  question,  the  N^^^ 
Jersey  slnrti-d  from  New  York  at  or  about  A^^kf 

o'clock,  niih  a  tow  boat  of  about  two  hundi eo 

tons  burilen,  bound  for  Hudson,  and  at  the  ti^^nt 
of  said  collision,  which  arose  from  running  ^K^bt 
sloop   into  the   said  steamboat,   eis   hereinaf  "^^fr 
mentioned,  the  said  steamboat  was  within  abci^uc 
half  a  mile  from  a  point  on  the  Hudson  kn(»«*i 
as  Blue  Point,  a  distance  of  about  eighty  m>I<i 
from  New  York;  that  the  time  of  the  collision 
in  question  wns  about  two  o'clock  in  the  mors-      J 
ing;  that  at  the  time  of  collision,  and  a  abort     / 
time  previous  to  the  collision,  and  for  three  or 


"To  the  Honorable  Samuel  R.  Betts,  Judge  ot  j^u^  ^jj^g  before  the  sloop  struck  the 

the  District  Court  of  the  United  States  with-  i^j_  the  steamboat  was  on  the  west  side  of  the 

in   and   for   the   Southern   District   of   New  ^ver,  and  westward  of  the  course  of  the  sloop, 

^?'"V  T  IT  _.         .  .  ■        .  with  her  tow  boat  on  her  west  side;  that  Mid 

"And    now    Isaac    Newton     inter^'ening    (or  steamboat  had  had  m  fair  tide  until  a  little  1* 

bis  interest  in  the  steamboat  New  Jersey,  ap-  f        ^^    collision  happened,  but  at  the  time  rf 

pears  before  this  honorab  e  court,  and  for  an-  .,         ,,.  .       ..  i     i         .        lu  t       .(.,»« 

t     n.     iii,»i    ...^   ^^..1..:   1-   nf    ini.«   n  tbe  collision  it  was  slack  water;  that  a  Molt 

swer   to  the   libel   and  complaint  of   .John   H.  ,.  .         .     ,,         „-  -  j  ...  i  _.  .i. 

BUbbins  against  the  said  steamboat  New  Jer-  time  previous  to  the  collision,  and  that 

•ey,  her  engine,  boilers,  tackle,  apparel,  and  fur-  ''"■*  thereof,  the  w 

niture,  and  against  all  persons  lawfully  inter-  ^fd  blowing 

vening  for  their  interest  therein,  alleges  and 

ticulately  propounds         "  " 


"Ist.  That  this  reH]w 


s  from  the  westward 
tilT  breeze;  that  the  steamer,  l 
short  time  previous  to  the  collision,  was  slowrt. 
.a  stopped  about  the  time  of  the  collj«iM 


s  the  owner  of    that  the  steamboat  did  not  cross  the  bow  nf  th' 

engine,  etc..  In  Oetn-    sloop,  nor  the  course  the  sloop  was  runniiql  ■' 

-'io..ed  collision  of    the  time  the  aloop  oune  in  sight,  and  that  tfc 

Howard  1* 
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oalliaioa  aroM  from  the  short  luffiog  of  the 
■loop,  through  Ue  fault  and  willfulness,  care- 
Imsocss,  misnuuiagement,  or  misdirection  of 
the  person  or  persons  in  charge  of  the  sloop, 
which  the  persona  in  charge  of  tlie  steamboat 
could  not  have  foreseen  nor  guarded  against, 
whereb]'  the  said  sloop  was  run  into  the  said 
steamboat  by  tiie  person  in  charge  of  said  sloop, 
and  with  so  much  farce  and  violence  as  to  drive 
the  tiowsprit  of  the  sloop  into  the  steamboat, 
and  do  a  great  damage  to  said  steamboat;  or 
that  the  said  collision  arose  otherwise  from  the 
fault,  mismanagement,  misdirecfjon,  or  incom- 
5tl*]  petency  of  the  person  or  persons  'in 
charge  of  the  said  sloop,  and  that  the  said  col- 
lision happened  without  any  fault,  misdirection, 
or  mismanagement  of  the  persons  in  charge  of 
nid  steamboat.  And  this  respondent  further 
answering  says,  that  he  is  not  informed  of  the 
late  at  which  the  said  sloop  was  proceeding  be- 
fore and  after  their  arrival  ofT  Blue  Point,  but 
be  has  reason  to  believe,  and  does  believe,  that 
the  said  sloop  was  proceeding  much  more  rap- 
idly liirough  the  water,  both  before  and  after 
their  arrivSl  off  Blue  Point,  then  as  aforesaid  is 
rtated  in  said  libel;  and  he  denies,  on  informa- 
tion and  belief,  that  the  wind  fulled  as  said 
■loop  arrived  at  the  point.  And  this  respond- 
ent denies,  on  information  and  belief,  that  the 
•aid  steamboat,  with  her  tow  boat,  at  the  time 
she  came  in  sight  of  the  sloop,  or  at  any 
time  on  ber  said  trip  or  voyage  from  New  York, 
either  did  or  could  have  proceeded  at  the  rate 
of  near  twelve  or  Qfteen  miles  per  hour,  but  she 
was  moving  at  a  much  slower  rat«,  and  very 
■low;  and  he  likewise  denies,  as  he  is  informed 
Kud  believes,  that  said  steamboat  was  at  any 
time  aft«r  her  coming  in  siKht  of  said  sloop 
nearer  to  the  east  shore  of  said  river  than  said 
sloop;  but  whether  or  not  the  person  or  any 
persona  having  charge  of  said  sloop  directed  the 
■un  at  the  helm  thereof  to  head  the  sloop  more 
to  the  west  short  of  said  river,  and  whether  the 
same  was  done  in  manner  and  form  as  alleged  in 
said  libel,  this  respondent  is  ignorant,  and  would 
leaTe  said  libelant  to  prove  the  same;  but  he  is 
infonned  and  believes  that  as  said  steamboat, 
gmng  up  the  river,  was  passing  said  sloop  to  the 
west  of  said  sloop,  and  said  sloop,  going  down 
the  river,  was  passing  to  the  east  of  said  steam- 
boat, the  course  of  said  sloop  was  suddenly 
altered  through  the  manifest  fault  and  careless- 
naas,   miamanagement,   or  misdirection   of   the 

rsons  in  charge  of  said  sloop,  and  so  directed 
the  westward  as  to  rnn  her  into  said  steam- 
boat; and  this  respondent  further  says,  as  he  is 
informed  and  believes,  that  as  the  sajd  steara- 
hoAt  was  passing  said  sloop  to  the  westward, 
with  her  tow  boat  in  tow  on  her  west  side  as 
sforeaaid,  the  said  sloop  being  headed  toward 
the  eastward,  before  the  sudden  change  of  di- 
lection  of  said  sloop  as  aforesaid,  he  is  informed 
and  bclieres  tbst  said  steamboat  was  directed 
farther,  and  as  far  as  possible,  to  the  westward 
to  keep  clear  of  said  sloop,  and  that  she  was 
aot  directed  westward  so  aa  to  cross  the  bow  of 
sftid  sloop;  and  that  the  said  steamboat  wa: 
n^igmuy  or  carelessly,  or  otherwise,  headed 
■cross  the  bows  of  said  vessel,  nor  was  i1 
tempted  to  pass  said  steamboat  to  the  westward 
aerow  the  bow  of  the  sloop,  or  the  course  of  the 
■klop;  and  this  respondent  denies,  on  infonna- 
tion  and  belief,  that  it  waa  in  consequence  of 
la  li.  ad. 


any  negligent  conduct  or  fault  of  those  in 
charge  of  said  steamboat  that  said  steamboat 
struck  'the  end  of  said  sloop's  bowsprit,  [*59S 
and  says,  as  he  is  informed  and  believes,  that 
the  allegation  is  more  correct,  as  it  is  in  accord- 
ance with  the  fact,  to  say,  that  the  end  of  tUi" 
bowsprit  of  the  sloop  struck  tlie  steambaal. 
than  that  the  steamboat  struck  the  end  of  the' 
bowsprit  of  the  sloop,  which  is  not  true,  a^ 
this  respondent  is  infom'^d  and  believes.  Anil 
this  respondent  admits  that  said  sloop  sunk  al 
or  soon  after  the  collision;  but  he  saj's,  as  he  i- 
informed  and  believes,  it  was  through  the  weak 
and  inaulTiciency  of  the  said  sloop,  an>l 
through  the  carelessness  and  mismanagemenl 
and  insufficiency  of  those  who  bad  charge  u! 
her. 

"4th.  This  respondent  further  says,  that,  as  hi 
is  informed  and  believes,  it  is  not  true,  as  al 
leged  in  tite  third  article  of  said  libel,  that  i( 
was  impossiljle  for  said  sloop  Hamlet  to  get  out 
of  the  way  of  the  said  steamboat,  for  the  res 
sons  supposed  in  that  article,  nor  for  any  rea- 
son whatever;  but,  on  the  contrary  thereof,  this 
respondent  is  informed  and  believes  that  sai<'. 
steamboat  was  pursuing  her  course,  on  thi' 
westerly  side  of  the  river,  as  aforesaid,  anil 
that  said  collision  was  occasioned  entirely  b.v 
the  fault,  misdirection,  mismanngement,  or  in. 
competency  of  the  persons  having  charge  of  thr 
sloop,  in  suddenly  altering  and  varying  her 
course  as  aforesaid,  and  in  not  keeping  on  her 
course  as  the  said  sloop  ought  and  might  have 
done,  and  for  which  she  had  sufficient  heail- 
way;  or  otherwise  through  the  fault,  miscon- 
duct, mismanagement,  or  incompetency  of  the 
person  having  charge  of  said  sloop.  And  he- 
further  says,  that  if  the  person  or  persons  in 
charge  of  said  stoop  had  used  proper  precau- 
tion or  reasonable  skill  or  care,  as  in  dut^ 
bound  to  do,  to  avoid  said  collision,  said  colli- 
sion might  and  would  not  have  happened. 
And  this  respondent  further  says,  as  he  is  in- 
formed and  believes,  that  every  precaution  wns 
taken  and  efTnrt  made,  and  all  reasonable  cari'. 
skill,  and  diligence  used,  by  the  persons  having 
charge  of  said  steamboat,  to  avoid  such  colli- 

"6th.  This  respondent,  on  information  and 
belief,  denies  that  said  sloop,  at  the  time  of  said 
collision,  was  tight,  stanch,  or  strong,  but,  on 
the  contrary  thereof,  was  old,  neuk,  and  in- 
sutTicient;  and  this  respondent  says  that  he  Is. 
not  informed,  except  from  the  libel,  whether 
the  said  libelant  wns,  at  the  time  of  said  colli- 
sion, or  since  has  been,  the  oivner  of  the  said 
sloop,  her  tackle,  apparel,  and  furniture,  and 
therefore  does  not  admit  the  same,  but  leaves 
bim  to  prove  the  same  as  be  may  be  advised. 

"flth.  Whether  the  said  libelant  hns  sus- 
tained damages  to  the  amount  of  $3,500,  or  to 
any  amount,  by  the  collision  aforesaid,  and  the 
sinking  of  said  sloop  \vith  her  cargo,  this 
'respondent  is  not  infiirmed,  save  by  1*B93 
said  libel,  and  does  not  admit  the  same,  and 
leaves  him  to  prove  the  same  as  he  may  be  ad- 
vised; but  this  respondent  insists,  that  neither 
said  steamboat  New  Jersey,  nor  this  respond- 
ent, is  liable  for  any  part  of  such  damage,  ii 
any  there  be. 

"7th.  Tliat  the  said  collision,  as  this  re- 
spondent is  informed  and  believes,  occurred 
within  the  body  of  the  County  of  Ulster  or  oC 
*T.4 
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.  .  I  the  State  of  New  York,  and  not 
within  the  admiralty  and  maritime  jurisdiction 
of  tbii  maritime  court,  and  that  therefore  this 
lionorabte  court  liaa  not  jurisdiction,  and  ought 
not  to  proceed  to  enforce  the  clnim  alleged  in 
Ike  libel  aforesaid  against  said  steamboat,  or 
against  this  respondent  intervening  for  his  in- 
terest therein;  and  this  respondent  claims  the 
name  benefit  of  this  exception  as  if  lie  hod  de- 
murred to  said  libel,  or  pleaded  specially  to  the 
jiirisdictioD  of   this   court. 

"8th.  That  all  and  singular  the  premises  are 
true;  in  verification  whereof,  if  denied,  the 
EUiid  respondent  craves  leave  to  refer  to  the 
'iepositions  and  other  proofs  to  be  bj  him  ex- 
liibited   in    this    cause. 

"Wherefore  this  respondent  prays,  that  this 
honorable  court  would  be  pleased  to  pronounce 
against  the  libel  aforesaid,  and  to  condemn  the 
libelant  in  costs,  and  otherwise  right  and  jus- 
tice to  administer  in  the  premises. 

"J.  Newton." 

To  this  answer  the  libelant  filed  a  general 
repl  ication. 

Twenty-five  witnesses  were  examined,  some 
of  them  being  persons  who  were  on  board  of 
vessels  very  near  the  Hamlet  at  the  time  of  the 
collision,  and  other  persons  who  were  on 
board  of  the  steamboat.  In  order  to  show  the 
contradictory  nature  of  the  evidence,  the  fol- 
lowing depositions   ^e  inserted: 

For  the  libelant: 

"William  Hallarbeck,  sworn.  Was  pilot  of 
Eliza  Wright;  first  saw  steamboat  when  a  little 
below  Blue  Point,  at  about  Barnegat,  close  in 
to  east  shore,  and  kept  right  along  up  east 
Hhore  to  opposite  Sands'  Dock,  and  then  sheered 
over  northwest.  Witness  about  one  third  across 
river  from  west  shore  when  steamboat  came  to. 
wards  bim  heading  about  for  him;  came  within 
three  lengths  of  sloop.  Witness  shook  his  light, 
and  she  took  a  sheer  west,  cleared  witness  atiout 
;is  far  off.  Hnmlet  was  then  half  way  between 
witness  and  shore,  a  little  astern  of  witness; 
steamboat  kept  her  course  west,  and  tried  to 
pass  Hamlet's  bow;  saw  them  strike  steamboat. 
Hit  bowsprit  of  Hamlet,  and  slewed  her  right 
round  to  westward;  saw  her  sink  within  a  min- 
ute or  two;  wind  was  very  light  and  bnffling, 
northeast  and  northwest,  and  every  way.  Wit. 
A94*]  ness'  boom,  *at  time,  off  east;  was  going 
three  to  four  miles  through  watrr.  Witneas  a 
little  above  the  White  House,  nearly  opposite 

"Cross.eiamined. — Not  quite  a  mile  from 
White  House,  to  Blue  Point  three  quarters  mile. 
Witness  about  length  ahead  of  Hamlet,  anil 
she  about  half  way  between  White  House  and 
Blue  Point,  and  about  one-third  of  a  mile  from 
witness;  she  had  no  lights  in  her  rigging;  saw 
her  bowsprit;  night  was  then  lit  up  a  good 
deal.  Witness'  Hloop  steered  well,  about  abeam ; 
was  going  tour  miles  to  Hamlet's  three,  per 
hour;  steamboat  had  tow  boat  on  west  side; 
did  not  stop  for  collision;  did  not  observe 
vessels  particularly  after  they  struck  and  got 
clear;  could  see  huLl  of  steamboat  a  mile;  a 
small  flat  between  -White  House  and  Blue 
Point,  not  extending  one  half  length  of  sloop 
into  river. 

Thinks  steamboat  passed  him  at  rate  of  ten 
or  eleven  mile*;  does  not  know  that  she  stopped 


her  wheels  before  striking  Hamlet;  did  not 
seen  more  than  a  minute  after  passing  before 
she  struck  Hamlet;  was  room  for  steamboat  to 
pass  Eliza  WriKbt  on  east  side. 

Robert  F.  Oshom,  sworn.  Master  of  aloop 
Vau  Buren;  was  coming  down  river  night  of 
collision;  about  half  across  river  from  Blue 
Point,  when  first  saw  steamboat;  she  was  then 
on  east  shore,  near  Barncgat,  one  third  from 
shore;  was  then  coming  directly  up  the  river, 
as  he  judged;  very  soon  she  altered  so  aa  bi  run 
more  to  west,  and  then  again  to  about  north- 
west; was  astern  of  Hamlet,  and  a  little  east  of 
her,  about  to  end  of  her  boom. 

"Steamboat  passed  witneas'  bow;  did  mot 
then  know  Hamlet. 

"Steamboat  was  steering  well  into  west  when 
she  struck  sloop;  saw  her  strike;  was  then 
thirty  or  forty  rods  off;  did  not,  to  witnUs' 
knowledge,  stop  her  wheels  before  striking; 
judged  she  was  going  nine  or  ten  knots;  blow 
slewed  Hamlet  west;  witness  jibed  over  to 
clear  steamboat,  and  kept  away;  was  about 
abreast  of  sloop  when  she  sunk;  steamboat  was 
close  along  side  of  her;  mast  was  over  steam- 
boat. Sloop  went  down,  head  first.  WitueN 
thinks  he  was  running  about  two  miles;  wind 
north,  directly  down  river,  and  light;  had  kept 
close  with  Hamlet  from  Crumelbow. 

"Cross  .examined. — Thinks  course  of  rlTer 
about  north  and  south  at  that  place.  Witneaa' 
stoop  minded  her  helm  when  he  kept  away;  be- 
lieves steamboat  backed  her  wheels  after  colli- 
sion; sloop  sunk  within  two  or  three  minutes; 
steamboat  lay  some  time  after;  barge  of  steam- 
boat on  larboard  side;  did  not  see  any  light  in 
rigging  of  Hamlet. 

"Jonathan  Reeve,  sworn.  Was  pilot  of  Van 
Buren.  Witness  'was  at  helm;  at  time  ["BtS 
of  collision,  one  quarter  to  one  third  from  west- 
em  shore,  across  river,  riglit  after  Hamlet 
thirty  or  forty  roils,  perhaps,  off;  saw  two  ves- 
sels come  together ;  should  think  steamlxNkt 
was  going  eight  or  ten  knots,  steering  weat- 
nortliivest  to  northwest  course. 

"Hamlet  heading  directly  down  river;  wind 
unsteady  at  time;  witness  going  about  two 
knots;  saw  steamboat  a  mile  and  a  half  off, 
and  thought  she  was  on  east  side,  and  going  up 
that  side,  as  witness'  sail  shut  her  In;  boom  off 
east.  Captain  Osborn  called  to  witness  she 
was  crossing  river,  and  she  soon  opened  to  wit- 
ness' view ;  (lid  not  observe  that  steamboat 
stopped  her  wheels  till  she  struck;  turned  sloop 
round;  head  same  way  with  steamboat;  then 
thought  she  backed  her  wheels,  and  that  started 
sloop  a  little  backward,  which  rolled  over  to 
windward;  then  rolled  back  her  mast  towards 
steamboat,  and  sunk  immediately;  did  not  know 
stoop  at  time;  had  to  keep  away  to  get  from 
steamboat. 

"Cross-examined. —Does  not  think  was  length 
of  sloop  from  steamtioat  wlien  passed  her;  wit 
ness  did  not  alter  course  of  sloop  before  col- 

For  the  claimant: 

"George  Dolison.  sworn.  Second  pilot  of 
Buffalo;  was  pilot  of  New  Jersey  night  of  eol- 
ision;  was  at  wheel  at  time  of  collision,  and 
from  New  York,  except  time  of  taking  his  tea; 
saw  Hamlet  a  miie  or  more  ahead,  she  being 
most  to  west  of  alt  the  vessels  ;  great  many  ves- 
sgIb  coming  down;  made  course  to  oleur  her,  ai 
■lowarU   10. 
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he  hftd  all  the  rest  from  Clinton's  Point  up;  hkd 
plenty  of  room,  aa  if  she  lud  kept  her  course 
he  afaould  Iutb  had  nearly  one  third  of  river; 
first  she  luffed,  and  witness  hauled  more  west 
to  aroid  her;   she  had  been   running  straight 
down  the  river,  and  was  perhaps  one-third  of  a 
mile  off  when  she  changed  her  direction;  when 
she  luffed  she  Ixire  more  for  stesmhoat;  should 
bat's  gone  clear  had  she  kut  her  course;   fear- 
ing she  would  not  clear  st&mboat,  slowed  her, 
and   hollowed    to   sloop   to   keep   away;    then 
stopped  steamboat,  and  hailed  again  to  keep 
away,    and    saw    man    shove    his    helm    down 
(which  wonid  luff  her  up) ;  it  luffed  her  direct- 
ly round;  the  instant  witness  saw  him  put  his 
helm   down,   rang  the  bell   twice  to  hack,  and 
sloop  came  head  into  her,  as  nearly  head  on  as 
be  could  jud^,  mi^t  be  a  little  glancing,  and 
■he  r«n  a^inst  steamboat;   hailed   with   loud 
voice;     thinks    would    have    cleared    without 
trouble  if  sloop  had  not  luffed  last  time;  after 
helm   was   put  down,   nothing   more   could   be 
done  on  New  Jersey  than  was  done;  her  direc- 
tion  could   not  be   changed,  and   could  aid   in 
avoiding  sloop  only  by  backing. 
StO*]     'CroBS-examined.— That  night  went  on 
board   New  Jersey;   been  three   or   four  years 
is  People's  line;  Mr.  Van  Santvoord  sent  wit- 
nMs   to   boat;    does  not   know   whether   be   is 
m-ner  in  line  or  not;  he  is  one  of  the  principal 
managers;  Drew  another,  and  then  chief  direct- 
or; li?ard  he  n'as  owner;  witness  hired  to  him 
ti  runner,  but  good  deal  of  time  baa  been  pilot ; 
h^t  also  been  captain;  passed  more  teasels  that 
sight   than  he  ever  before  saw  on  river;   first* 
fa.Tt  .of  night  very  dark  and  had,  but  had  be- 
eome   more  clear  at  time  of  collision ;  nothing 
to  call  witness'  attention  particularly  to  Ham- 
I«t ;    itoca  not  recollect  passing  any  vessels  in 
ItnTucJinte  vicinity  of  Eamlet;  passed  some  be- 
low ;    did  not  pass  any  vessel  close  to  eastern 
Mhorc  of  Sand's  Dock;  was  then  one  third  river 
QfT  west  Bliore:   befian  at  Clinton  Point  to  lay 
Ills  course  gradually  across  rivei,  so  as  to  get 
On   wPSt   side;   wanted  to  get  to  windward  of 
Vessels    wliicb   had   generally   Jibed;    could   in 
«uch   state  generally   run  over  to  west  shore; 
%loop   nearer  the  shore  when  she  struck  than 
Xvhen   she   sunk;    thinks   she   sunk  nearly   one 
third  of  river  off  shore;   she  was  dragged  off 
by  blacking  of  New  Jersey,  he  thinks  all  of  200 
feet    or    more,   before   she   went   down;    sloop 
iuBed   twice;   second  time   came  dead  up  and 
direct   into   New   Jersey;    New   Jersey   backed 
twice,  once  when  sloop  was  sinking. 

"Been  on  river  seventeen  or  eiglitaen  years 
|»retty  steady,  in  all  twenty-five  years. 

"Has  run  season  as  pilot,  sometimes  not  on 
«anie   boat." 

In  Jul;r.  1M6.  the  cause  came  on  to  be  tried 
In  the  Kstrict  Court,  when  the  following  de- 
cree was  pronounced: 

"^This  cause  having  been  heard  on  the  plead- 
ings and  proofs,  and  argued  by  the  advocates 
for  the  respective  parties,  and  due  deliberation 
being   bad   in   the   premises, 

"It  is  now  ordered,  adjudged  and  decreed 
by  the  court,  that  the  libelant  recover  in  this 
action  against  the  atouaiboat  New  Jersey,  her 
tackle,  etc,  the  damages  sustained  by  the  sloop 
Bamlct,  and  the  cargo  on  board. 

"And  It  is  further  ordered,  that  it  be  referred 
to  one  of  the  eaniBilwtonsra  at  this  court,  to 
ti  It.  «d. 


ascertain  and  compute  the  amount  of  such 
damages,  and  to  report  thereon  to  this  court 
with  all  convenient  speed. 

"Samuel  R.  Betts." 

On  the  25th  of  September,  1840,  the  com- 
missioner made  the  followine   report: 

"In  pursuance  of  a  decretal  order,  made  in 
the  above- entitled  cause,  on  the  first  day  of 
August  instant,  by  which,  among  other  things, 
it  was  referred  to  the  undersigned,  one  of  the 
"commissi oners  of  this  court,  to  ascer-  ['691 
tain  and  compute  the  amount  of  damage  sus- 
tained by  the  sloop  Hamlet,  in  her  collision 
with  the  steamboat  New  Jersey,  and  the  value 
of  the  cargo  on  board. 

"I,  George  W.  Morton,  the  commissioner  to 
whom  the  above  matter  was  referred,  do  report 
that  I  have  been  attended  by  the  proctors  of 
the  libelant  and  claimant,  and  have  taken  and 
examined  the  testimony  offered  in  support  of 
the  libelant's  claim,  and  the  testimony  offered 
by  the  claimant  in  opposition  thereto,  and  do 
find  that  the  sloop  Hamlet,  at  the  time  of  the 
collision  with  the  steamboat  New  Jersey,  was 
worth  the  sum  of  $2,800,  and  the  cargo  on 
board  the  sum  of  $628.36,  amounting  in  the 
whole  to  the  sum  of  $3,328.36,  being  the  dam- 
ages sustained  by  the  sloop  Hamlet  and  cargo, 
in  her  collision  with  the  steamboat  New  Jersey. 

"All  which  is  respectfully  submitted. 
"George  W.  Morton, 

"U.    5.    Commissioner. 

'September  26th,  1846." 

Exceptions  were  filed  to  this  report,  and  on 
the  Uth  of  October,  1846,  a  final  decree  was 
entered  in  the  District  Court,  reducing  the  dam- 
ages to  $2,403.70,  which  amount  it  was  ad- 
judged that  the  libelant  should  recover,  with 

The  claimant  and  libelant  both  entered  an 
appeal  from  this  decree;  bt}t  the  libelant  not 
perfecting  his  appeal,  the  cause  went  up  to  the 
Circuit  Court  upon  the  appeal  of  the  claimant 
atone. 

On  the  10th  of  September,  1847,  the  cause 
was  tried  upon  this  appeal  in  the  Circuit  Court, 
and  ou  the  11th  of  November,  1847,  the  decree 
of  the  Diatrict  Court  was  ailirmed  with  costs. 

The  claimant  appealed  to  this  court. 

It  was  argued  liy  Mr.  Van  Santvoord  for  the 
oppellant,  and  Mr.  Benedict  for  the  appellee. 

Tlic  points  made  by  Mr.  Van  Santvoord  for 
the  appellant  were  the  following: 

I.  To  succeed,  the  libelant  must  establish  to 
the  satisfaction  of  the  court,  not  only  that  the 
collision  happened  through  some  negligence  of 
the  persons  in  charge  of  the  steamboat,  but 
also  that  it  happened  without  any  fault  of  the 
persons  in  charge  of  the  sloop.  Bulloch  v. 
Steamboat  I.,amar,  Circ.  Ct.  U.  S.  Georgia,  8 
I-aw.  Rep,  275;  Abbott  on  Shipjiing,  Story  t 
Perkins'  ed.  p.  228,  note  2;  Parker  v.  Adams. 
12  Metcalf,  415,  417;  Spencer  v.  The  Utica  and 
Schenectady  Railroad  Co.  6  Barbour,  337,  and 
cases  cited  therein. 

And  to  establish  the  fact  to  the  satisfaction 
of  the  court,  that  "the  fault  was  not  on  l*8»« 
the  part  of  the  persons  intrusted  with  the  navi- 
gation of  the  sloop,  the  libelant  must  show  it 
by  evidence  leaving  no  reasonable  doubt,  as 
the  burden  of  proof  is  upon  him.  The  Cath- 
erine, 2  Hagg.  145,  164;  The  Ligo^  %  Hogg. 
366;  Lane  t.  Crombie,  12  Pick.  17T. 


OM  SUPBEUE  COUBT  OF 

II.  Section  1  of  Title  10  of  the  Revised  Stat- 
ntes  of  New  York  does  not  apply  to  tlie  case 
of  a   sailing  vessel  and  a  steamboat. 

The  fact  of  the  omiaaion  by  the  Legislature 
to  provide  for  the  case  of  a  sailing  vessel  and 
steamboat,  approaching  from  oppoaite  direc- 
tions, is  the  highest  evidence  of  their  intention 
to  leave  such  a  case  to  be  regulated  by  the  or- 
dinary rules  and  usagea  of  navigation  in  auch 

in.  The  case  of  The  Friends,  I  Wm.  Rob. 
4TS,  cited  by  the  libelant  below,  does  not  apply 
to  the  case  of  a  sailing  vessel  and  steamboat 
approaching  from  oppoaite  directions  on  the 
Hudson  River,  for  the  reason  that  the  decision 
of  that  case  rests  wholly  upon  the  view  taken 
by  the  judge  who  decided  it,  of  the  construction 
and  application  to  tlie  case  of  the  Trinity  rules, 
which  are  of  no  force  here. 

The  case  was  one  of  great  obstinacy  and 
■harp  practice;  both  parties  persisting  in  their 
course— the  steamer  Menai  bailing  the  schooner 
to  starboard  her  helm,  and  the  schooner  hail- 
ing the  steamer  to  port  her  helm,  while  either 
might  have  avoided  the  collision  by  a  change 
of  direction.  The  true  question  therefore  was. 
Which  was  most  to  blame!  And  the  court,  on 
the  application  of  the  Trinity  rules,  consider- 
ing the  schooner  technically  right,  proDOunced 
against  the  claim  of  the  ateamboat. 

IV.  But  if  the  rule  requiring  each  vessel  to 
keep  to  the  right  (which  would  seem  to  be  the 
most  usual  practice  on  our  coast,  unless  there 
ia  some  good  reason  to  the  contrary,  as  in  the 
case  on  appeal,  Lowry  v.  steamboat  Portland,  I 
Law  Rep.  312)  is  applicable  to  the  case  of  a 
sailing  vessel  and  a  steamboat,  it  is  applicable 
only  to  the  case  of  two  vessels  approaching 
each  other  in  a  direct  line,  from  opposite 
directions,  when  so  near  that  it  becomes  the 
duty  of  each  to  take  proper  measures  to  avoid 

See  the  opinion  of  the  court,  in  the  case  of 
The  Friends,  I  Wm,  Rob.  4?"!,  showing  that 
the  caae  goes  on  the  assumption  that  both  ves- 
sels were  approaching  oa  a  direct  line,  and  bo 
near  that  it  was  the  duty  of  each  to  t«ke  proper 
measures  to  avoid  a  collision. 

V.  Nor  does  the  rule  insisted  on  apply  to 
the  case  where  the  vessel  on  the  larboard  tick 
(the  steamer)  is  on  a  course  ao  far  to  wind- 
ward, as  the  veaseta  are  ncarlng  each  other, 
5ftB*]  that  *if  both  persist  in  their  course,  the 
other  will  strike  her  on  the  leeward  side  abaft 
the  beam,  or  near  the  stern — in  which  case  tlie 
vessel  on  the  starboard  tack  should  keep  off. 
Report  of  Benjamin  Rich  and  others  to  the 
District  Court  of  Masaacbusetts,  II  Law  Re- 
porter, 318. 

Nor  (a  fortiori)  to  the  caae  where  the  vessel 
on  the  starboard  tack,  if  kept  on  her  course, 
would  paas  at  a  safe  distance  to  windward  of 
the  other  veaael. 

VI.  The  rule  of  navigation  specially  applica- 
ble to  the  case  of  a  steamboat  approaching  a 
sailinK  vessel,  which  requires  a  steamboat  to 
pass  tne  sailing  vessel  either  on  the  larboard  or 
starboard  aide  of  the  sailing  veaael,  whichever 
is  the  beat  method  of  proceeding  to  avoid  a  col- 
lision, under  any  given  circumstances,  necessa- 
rily imposes  upon  the  sailing  ve»»cl  a  curre- 
Bponding  obligation  to  keep  her  cour^ip,  and 
not  to  change  bar  direction  aa  the  steamboat ' 
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approaches  near  her,  across  tbe  line  of  direc- 
tion of  the  steamboaL 

A  little  arithmetic  will  show,  that  a  sailing 
vessel,  proceeding  at  the  rate  of  three  miles  or 
two  miles  an  hour  through  the  water,  or  CTen 
less,  can  change  her  position  from  a  point  so 
far  oat  of  the  line  of  the  direction  of  a  steamer 
approaching  her,  proceeding  at  an  ordinary  rate 
of  speed,  as  to  reni^  a  collision  inevitable;  and 
a  collision  thus  occaaioned  would  be  justly 
chargeable  to  the   fault  of  the  sailing  vessel. 

Three  miles  an  hour  is  at  the  rate  of  176 
yards,  or  628  feet,  in  two  minutes;  and  two 
~~''  hour,  at  the  rate  of  117  yards,  or  351 


feet,  : 


two  r 


lutes. 


to  the  law  and  rules  of  navigation  appli- 
cable to  the  case,  see  the  opinion  of  the  Dis- 
trict Judge  in  the  c:ise  on  appeal,  of  which  a 
copy  is  herewith  furnished. 

For  further  illustration,  see  also  the  opinion 
of  the  District  Judge  of  New  York  in  the  case 
of  Stout  V.  The  Steamboat  Isaac  Kewton,  de- 
cided Dec.  23,  IS'IS. 

VII.  In  reference  to  the  pleadings,  the  rule 
of  pleading  in  cases  of  tort  is,  that  it  is  suffi- 
cient if  part  only  of  the  allegations  stated  in 
the  declaration  or  answer  be  proved,  provided 
that  what  is  proved  affords  a  ground  for  main- 
taining the  action  or  defense,  supposing  it  to 
have  been  correctly  stated  as  proved;  it  is  quite 
enough  in  cases  of  tort,  if  the  same  ground  of 
action  or  defense  is  proved  aa  laid  in  the  decla- 
ration or  answer,  although  not  to  the  extent 
there  stated.     1  Phillips  on  Evidence,  200,  205. 

In  this  view,  the  allegation  in  the  answer, 
that  the  stenmboat  was  on  the  west  side  of  the 
river  for  three  or  four  milea  before  the  colli- 
sion, is  not  required  to  be  proved  in  its  full 
extent.  It  is  requisite  to  show  only  that  tbe 
steamboat  was  on  'the  west  side  of  the  [*600 
river,  and  on  a  course  to  the  westward  of  the 
aloop,  a  suiTicipnt  time  to  give  the  sloop  reasoo- 
ablc  notice  of  Iier  direction  to  westward. 

Nor,  in  this  view,  is  it  necessary  to  prove 
that  a  stiiT  breeze  was  blowing,  provided  there 
was  suflicient  wind  to  enable  the  sloop  to  con- 
trol her  movements  and  chongc  her  direction. 

Besides,  the  defense  is  not  confined  in  the  an- 
swer to  the  ]irecise  statement  of  the  manner  in 
which  the  collision  happened. 

VIII.  In  reference  to  the  evidence,  the  appel' 
lant  will  insist— 

1.  That  the  testimony  of  a  competent  wit- 
ness is  to  be  believed,  until  his  statement  is  con- 
tradicted by  other  testimony  or  evidence,  from 
controlling  facts,  entitled  to  greater  conlldence. 

2.  That  the  evident  misapprehensions  of  wit- 
neaaea  are  not  entitled  to  be  considered  as  evi- 
dence. In  connection  with  this,  see  Penny  Cj- 
clopzdia,  art.  Motion. 

3.  That  when  it  shall  be  shown  that  wjt- 
npssea  from  the  sloops,  in  applying  the  terms 
"north"  or  "northwest,"  "round  to  westward," 
etc.,  have  reference  to  the  direction  of  the  alofp 
upon  which  the  witness  is  placed  (upon  the  ■*- 
sumption  that  its  direction  is  due  south),  and 
not  to  the  true  point  of  the  compass  or*  the 
course  of  the  river,  allowance  should  be  made 
for  the  deviation  of  the  direction  of  the  sloop, 
to   ascertain   the   effect  of   the   testimony. 

IX.  It  is  shown  by  a  decided  preponderance 
of  testimony,  that  the  New  Jersey,  going  up  the 

hauled  gradually  across  the  river,  from  a 
Howard  I*. 
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font  on  the  east  aide,  ^t  or  below  B&rnegat, 
ttiKe  milee  and  upwarda  below  the  slnop  Ham- 
let, coming  down  the  river  before  the  wind; 
tint  ihe  had  hauled  over  on  to  the  west  side  of 
the  rirer,  and  within  a  third  ol  the  width  of 
tta  river  from  the  west  shore,  at  or  about 
Suds'  Dock,  at  least  a  mile  and  a  quarter  be- 
tnr  the  place  of  the  collision,  and  from  that 
point,  proceeding  np  the  river,  made  and  kept 
1  course  well  in  to  the  westward,  to  clear  the 
sloop  to  the  westward  of  the  sloop,  and  on 
which  she  would  have  cleared  the  sloop  to  the 
vestward,  at  a  safe  distance,  but  for  the  chnnge 
of  the  position  and  direction  of  the  eloop,  from 
her  place  to  the  eastward  of  the  line  of  direction 
of  the  steamboat  across  the  line  of  direction  of 
the  steamboat,  after  seasonable  notice  to  the 
tloop  of  the  direction  of  the  steamboat  and  so 
^rtly  before  the  collision  as  to  render  the  col- 
lision, by  reason  of  the  misdirection  of  the 
sloop,  inevitable,  by  the  exercise  of  all  ordi- 
nary and  reasonable  means  to  avoid  the  colli- 
sion, which  were  made  by  the  persons  in  charge 
of  the  iteamltoat. 

Thie  statement  involves  all  that  is  essential 
for   the   claimant   to   establiali,    and    something 

X.  There  is  no  Just  ground  for  the  imputa- 
<01*]  tioB  of  n^ligence  "in  the  navi^tion 
of  the  steamboat  to  be  found  in  the  testimony 
of  the  witnesses,  of  whom  it  can  be  affirmed 
with  any  certainty  that  they  saw  the  steumboat, 
eitjier  from  her  rate  of  speed  or  her  course  in 
reference  to  other  vessels,  or  from  any  sudden 
and  unuaual  course  in  crossing  the  river,  or 
from  any  attanpt  to  cross  the  track  of  the  sloop 
or  run  under  her  bows,  from  any  point  te  the 
eaitward  of  the  sloop,  within  any  short  distance 
below  the  sloop,  nor  after  the  sloop  came  in 
sisbt,  a  mile  and  upwards  below  the  place  of 
collision;  all  of  which  errors  are  clearly  to  be 
traced  to  the  mistake  of  the  learni'd  District 
Judge  in  confounding  two  points  of  the  river, 
which  led  hina  to  strike  out  part  of  the  river  in 
the  reach  in  which  the  collision  happened,  of  a 
mile  in  extent,  and  to  the  reliance  of  the  learned 
district  and  circuit  judges  upon  the  statements 
of  witnesses  (Worden  of  the  Illinois,  and  Belts 
of  the  Exertion ) ,  of  whom  it  cannot  be  aflirmed 
with  any  certainty  that  the  steamboat  whose 
course  they  describe  was  the  New  Jersey. 

XI.  No  blame  is  imputehle  to  the  steamboat 
in  not  having  a  lookout  down  and  forward  on 
the  steamboat  (which  at  best  would  have  been 
a  useless  precaution  under  the  circumatances), 
in  reference  to  the  collision,  who  could  only 
have  furnished  the  pilot  with  information  as  to 
the  position  and  course  of  the  sloop,  which  he 
bad  from  his  own  observation,  in  good  season. 

as,  2  Dodson,  8(1. 
!W  of  the  case,  there  was  neg- 
Lvigation  of  the  sloop — after  ■ 
notice  of  the  intended  course  of  the  stoamboat, 
as  far  below  as  Sanda'  Dock,  to  the  westward  ; 
— in  heading  the  sloop  first  southwest,  and  then 
hard  in  west,  within  a  quarter  of  a  mile  of  tlic 
steamboat,  as  stated  by  Bird,  the  lookout  on 
the  sloop,  and  in  not  keeping  away,  which  ouglit 
to  be  a  bar  to  a  recovery.  In  this  coniiprtton,  I 
»ee  the  case  of  Hurley  v.  The  Steamboat  N'ow 
Champion,  decided  in  the  District  Court  of  | 
New  York,  Sd  April,  1848,  6  N.  Y.  Legal  Ob-  ' 
IS  Ii.  ed. 
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server,  202,  oa  to  the  respective  liabilities  and 
privileges  of  steamboats  and  sailing  vessels. 

XIII.  If,  contrary  to  the  views  ot  the  appel- 
lant's counsel,  the  court  should  oondude,  after 
examining  the  evidence,  that  there  was  hlama- 
ble  conduct  on  the  part  of  the  steamboat  as  well 
aa  on  the  part  of  the  sloop,  conducing  to  the 
collision;  or  if,  after  a  strict  scrutiny,  it  is  left 
by  the  evidence  uncertain  on  which  side  the 
blame  lies,  in  the  most  unfavorable  aspect  of 
the  law  of  the  case  for  the  steamboat,  the  dam- 
ages should  be  apportioned,  and  each  side  left 
to  bear  his  own  custs.  Goldsmith,  Welts,  and 
others,  owners  of  the  Schooner  Oriana,  v.  The 
Bay  State,  6  N.  Y.  Legal  Observer,  108,  and 
case  and  authorities  'cited  therein ;  [*602 
Story  on  Bailments,  ed.  184a,  sees.  608,  609, 
and  note. 

XIV.  In  reference  to  the  amount  ot  damages. 
(This  point  depended  upon  the  evidence,  which 
is  not  stated,  and  therefore  the  point  itself  is 
omitted.) 

The  counsel  for  the  libelant  made  the  follow- 
ing points: 

I.  Steamers  being  of  vest  power  and  speed, 
and  liable  to  inflict  great  injury  if  not  carefully 
managed,  and  being  also  propelled  against  wind 
and  tide  by  an  overwhelming  internal  agency, 
controllable  by  man,  are  bound  to  take  every 

Cossible  precaution  in  favor  of  vessels  propelled 
y  the  uncertain  and  uncontrollable  external 
winds,  tides  and  currents.  The  Perth,  3  Hagg. 
*ie,  416;  The  Leopard,  Daveis,  197;  The  Scioto. 
Daveis,  381;  The  Shannon,  2  Hogg.  176;  The 
Friends,  1  Wm.  Rob.  478. 

II.  It  is  also  the  duty  of  the  owners  of 
steamers  to  make  the  most  safe  and  reliable 
preliminary  arrangements,  with  a  view  to  the 
safety  of  other  vessels,  and  esprvially  are  th^ 
bound  to  employ  skillful,  discreet,  and  self- 
possessed  pilots,  and  the  want  of  such  is  always 
negligence, 

III.  Sailing  vessels  are  boirad  to  presume 
that  steamers  approaching  them  have  compe- 
tent pilots,  and  that  they  will  in  due  time 
change  their  course,  and  a  sailing  vessel  is 
therefore  not  bound  to  take  any  measures  of  es- 
cape; but  if  a  steamer  neglects  or  violates  her 
duty  till  the  danger  becomes  imminent,  she 
will  be  liable  for  the  consequences,  even  though 
the  sailing  vessel  may  make  any  maneuver 
which,  in  the  distraction  of  such  a  moment, 
may  seem  to  her  (no  matter  how  falsely)  calcu- 
lated to  prevent  or  mitigate  the  accident.  The 
Leopard,  Daveis,  198. 

Iv.  In  this  case,  it  ia  not  disputed  that  the 
sloop  Ilamlct,  heavily  laden  with  stone,  with  a 
light  and  baflling  wind,  at  slack  water,  was 
coining  down  the  river  in  the  night,  on  the 
west  side  of  the  river,  close  in  shore;  and  that 
the  steamboat  New  Jersey  was  at  the  same  time 
going  up  the  river,  at  quick  speed,  on  the  east 
side  of  the  river,  and  that  m  eight  minutes 
thereafter  the  Ilnmlet  was  sunk  by  a  collision 
with  the  steamrr,  on  the  west  shore,  the  Ham- 
let bearing  all  the  time  farther  and  farther 
wp^t,  the  steamer  having  in  the  meantime 
crii.'fsed  the  rivtr,  there  more  than  half  a  mile 

V.  The   steamer   was   in   charge   of   a   pilot. 

who  was  a  mere  runner  on   the  dock^,  a   less 

than   half-price    pilot,    picked    up   and    put    in 

ctiarge  of  the  boat  for  the   occasion,   witliout 
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akill,  without  experience,  eonititntioiuUlr  des- 
titute of  presence  of  mind,  and  unable  to  cope 
with  ciTcuiDStftnces  of  complication  and  diffi- 
culty Huddenly  ariaing. 

60S*]  *V1.  In  endeavoring  to  reconcile  tbe 
testimony,  and  in  considering  all  circumstances 
calculated  to  affect  the  weight  of  evldenoe,  it 
will  be  perceived  that  the  libelant's  account  of 
the  transaction  subBtantially  reconciles  all  the 
testimony,  and  is  established  by  tbe  concurring 
testimony  of  eleven  independent  and  impartial 
witnesses,  who  were  on  deck,  awake,  and  ob- 
■erving  tbe  circumstances  from  different  points, 
while  the  only  testimony  which  can  be  called 
conflicting  is  from  aix  witnesses,  who  were  all 
abed  below  and  out  of  sisbt,  except  one,  the 
awkward  pilot,  wbo  was  the  cause  of  the  acci- 
dent, and  one  other,  who  was  occupied  with  tbe 
wheel  of  another  boat. 

VII.  The  whole  evidence  shows  that,  nearly 
opposite  Sands'  Dock,  only  a  mile  and  a  quarter 
from  the  place  of  collision,  the  steamer,  without 
any  sufficient  reason,  commenced  crossing  grad- 
ually to  the  western  shore,  directing  her  course 
(or  Blue  Point,  till  she  passed  the  sloops  Illi- 
nois and  Exertion,  when  she  bore  further  west- 
ward, till  she  came  to  the  Temperance,  where 
she  straightened  up  the  river  till  she  passed  the 
White  House,  when  she  bore  rapidly  to  tbe 
west,  endeavoring  to  cross  the  bows  of  the  Hnm- 
let,  and  in  doing  so  ran  on  to  her  bowsprit  and 
sunk  her.  Crossing  the  bow  nearly  at  right 
angles,  tbe  upward  motion  of  her  tow  on  t!ie 
left  side,  and  the  downward  force  of  the  sloop 
on  the  right  side,  turned  the  head  of  the 
steamer  north,  and  carried  tbe  sloop  partly 
round,  so  that  she  lay  across  the  river.  See 
Libelant's  Map. 

VIII.  During  all  this  time  the  sloop  was 
where  she  had  a  right  to  be,  and  doing  what 
she  had  a  right  to  do — on  a  course  which, 
prima  facie,  it  was  her  right  and  her  duty  to 
keep;  and  the  maneuver  (lutling)  which  she  is 
said  to  have  made,  was  one  which  she  should 
make  if  she  made  any. 

IX.  The    nearest    and    best    course    for   the 

the  river.  This  was  safe  for  all  parties;  it  was 
her  probable  course,  and  there  was  no  reason 
for  her  crossing  over,  and  her  doing  so  with 
the  river  full  of  vessels  was  a  neglect  of  that 
attention  and  vigilance  which  are  liue  to  the 
security  of  other  vessels,  and  she  did  it  at  the 
peril  of  all  the  consequences. 

X.  Before  the  steamer  passed  the  White 
House,  and  made  the  last  and  fatal  sheer  west- 
ward, there  was  no  prospect  of  danger  to  the 
Hamlet.  All  the  previous  courses  of  the  steam- 
er gave  her  room  enough  under  the  sloop's 
stern,  but  when  she  sheered  under  her  bows,  I 
the  danger  was  imminent,  and  the  colHsion 
inevitable.  With  a  light  and  baffling  wind,  and 
alack  water,  she  had  no  power  in  a  minute  and 
a  half  to  do  anything  (or  her  safety. 

XI.  On  questions  of  fact  in  cases  of  dam- 
(1(11*1  n^e.  where  the  "dislrict  and  circuit 
coiirti",  after  full  hearing  of  tbe  witnesses  and  I 
solemn  argument,  concur  in  a  decree,  the  Su-  | 
preme  Court  will  not  reverse  it  on  the  mere ' 
notes  of  the  same  testimony,  unless  a  clear  mis-  i 
take  or  error  be  shown.     Tbe  Sybil,  4  Wheat. 

tW;  cuahmau  v.  Uyan,  1  Story,  UU,  97;  Hobart  I 
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V.  Drogan,  10  PeL  119;  United  States  t.   IIK 
Casks  of  Sugar,  8  Pet.  278. 

XII.  Tbia  cause  was  decided  in  favor  of  tiM 
libelant  in  IS46,  on  a  full  and  very  expensive 
hearing  and  argument  in  the  District  Court. 
That  decree  waa  affirmed  in  1847,  after  an- 
other expensive  hearing  in  the  Circuit  Court, 
and  in  this  court  no  new  light  has  been  thrown 
on  the  subject.  It  is  a  gross  case  of  dilatory 
and  litigious  resistance  to  a  just  elatm,  and 
this  court  should  affirm  the  decree  of  the  Cir- 
cuit Court,  with  costa  in  the  District  Court, 
the  Circuit  Court,  and  the  Supreme  Court,  and 
with  ten  per  cent,  damages,  under  the  seven- 
teenth  and  twentieth  rules,  from  the  time  of 
the  decree  in  the  District  Court,  and  reason- 


Mr.  Justice  Nelson  delivered  the  opinion  of 

the  court: 

Tliis  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Ourt  of  tbe  United  SUtes  for  the  South- 
ern District  of  New  York. 

The  suit  was  commenced  in  the  District 
Court  in  admiralty  against  the  steamboat  New 
Jersey,  to  recover  dnningea  arising  from  a  col- 
lision on  the  North  River,  in  whic^  the  sloop 
Hamlet  waa  run  down  and  sunk,  in  OetcAier, 
1846. 

The  libel  charges  that  the  Hamlet,  a  vesad 
laden  with  a  cargo  of  flagging  stones,  and  of 
ninety  tons  burden,  was  proceeding  down  the 
river  for  tbe  port  of  New  York,  and  had 
reached  a  place  called  Blue  Point  on  said 
river;  that  after  passing  that  point  the  wind 
failed,  and  the  sloop  proceeded  with  the  force 
of  the  current,  and  a  trifling  wind,  at  the 
rate  of  from  one  to  two  miles  tbe  hour.  That 
on  her  arrival  at  that  point,  the  person  in 
charge  of  the  sloop  descried  the  New  Jersey 
coming  up  the  river  at  the  rate  of^ twelve  or  fif- 
teen miles  llio  hour,  and  nearer  the  eastern 
shore  of  said  river  than  the  sloop;  upon  which 
he  directed  the  man  at  the  helm  to  head  her 
more  to  the  we^t  shore,  which  was  done.  That 
when  the  steamboiit  arrived  within  a  short  dis- 
tance of  tbe  said  sloop,  she  altered  her  course 
to  the  westward,  and  attempted  to  cross  the 
bows  of  the  sloop  so  as  to  pass  between  her 
and  the  western  shore,  and  in  the  act  of  pass- 
ing, struck  her  bowsprit,  carrying  away  some 
twelve  feet  of  the  forward  part  of  the  vessel. 
in  consequence  of  which  she  immediately  filled 
and  sunk.  That  at  the  time  of  the  collision 
it  was  impoBsible  for  the  *llamlet  to  get  ['lOK 
out  of  the  way  of  the  steamboat,  having  com- 
paratively little  headway,  and  being  near  to  the 
western  ehore;  and  that  there  was  room  enough 
for  the  steamboat  to  have  passed  east  of  her, 
along  the  eastern  shore  of  the  river. 

The  answer  of  the  respondent  is,  that,  for 
three  or  four  miles  below  the  point  wlivre  tbe 
collision  hippcneil,  the  New  Jersey  was  coming' 
up  the  river  along  the  western  shore,  and 
westward  of  the  course  of  the  Blo.,p,  wiib  k 
toiv  on  her  larhoan!  of  some  tiio  huuitred 
tons  burden;  that  it  was  slack  «ater,  ond 
tbe  wind  fresh  from  the  west;  that  she  did 
not  cross  the  bows  of  the  sincip.  nor  the  Course 
she  una  pur.-.iiii;y  at  the  time  tlie  Unmlet  fir* 
Howard   1«. 
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app(*r«d  tn  Bigbt  But  that  the  collision  arote 
in  eoiuequence  of  the  sudden  lufEng  of  the 
■loop,  bj  the  mismanagrment  of  the  persons  ' 
efau^  of  her;  Mid  that  bj  Teason  of  said  ii 
proper  maDOUven,  she  ran  her  bowsprit  into 
the  stesmboat,  thereby  doing  greftt  diimage  to 

These  are  the  allegations  of  the  respective 
parties  in  the  libel  and  answer,  as  to  tlie  coUi- 
lion  coniplnin^d  of.  And  the  first  observation 
ne  ba^'e  to  inalwe  in,  that,  aasuming  the  posi- 
tion and  course  of  the  New  Jersey  to  be  accord- 
ing to  the  sttLtenent  in  the  answer,  it  by  no 
niMns  exonerates  her  from  responsibility,  un- 
Ids  the  other  part  of  it  is  also  maintained, 
namely,  that  it  happened  in  consequence  of  the 
fftise  movement  of  the  Hamlet  at  the  tinie.  For 
Lisuming  that  the  steamboat  was  coniing  up 
along  the  western  shore,  and  was  pursuing  that 
course  from  the  time  she  was  first  descried  by 
the  hands  on  board  the  sloop,  still  the  latter 
had  a  right  to  peraevere  in  her  course  down  the 
river,  ootwitbatanding  the  position  and  course 
ol  the  New  Jersey;  and  the  duty  devolved 
apon  her,  according  to  the  established  nautical 
rule,  to  take  the  proper  precautionary  measures 
to  avoid  the  danger. 

The  fact,  therefore,  that  the  New  Jersey  was 
tscending  the  river  on  the  western  shore  for 
■oine  distance  below,  and  had  not  suddenly 
taken  a  shear  across  from  the  eastern  side  after 
having  pursued  it  till  within  a  short  distance 
from  the  point  where  the  Hamlet  was  de- 
scending, ia  a  matter  of  no  great  importance. 

The  real  question  in  the  case  is,  whether  or 
^ot  the  accident  happened,  notwithstanding 
^Ttry  proper  precautionary  measure  had  been 
taken  on  the  part  of  the  steamboat  to  pass  the 
^loop  in  safety,  in  consequence  of  an  improper 
Cuovement  of  that  vessel  by  the  mi.'^inanage- 
*%ent  and  unskillfulncss  of  the  person  in  cbarge 
^:if  her.  If  it  did,  then  the  damage  is  attrtbut- 
^^ble  to  her  own  inattention  and  want  of  skill, 
^nd  not  to  the  steamboat  This  must  of  course 
^3epend  upon  the  evidence. 

^OS*I  'And  on  looking  carefully  through  it 
^3n  thia  point,  on  whieb,  it  must  be  admitted,  it 
5a  not  entirely  reconcilable,  and  after  the  best 
^M>Dsideration  we  have  been  able  to  give  it,  we 
Xeel  bound  to  say,  that  this  allegation  in  the 
answer  is  not  maintained.  On  the  contrary,  the 
"height  of  the  evidence  is  that  no  substantial 
change  in  the  course  of  the  sloop,  in  dcneending 
Xhe  river,  took  place,  after  the  precautionary 
«na  of  hiding  more  toward  the  western  shore, 
when  the  New  Jersey  waa  first  descried,  some 
three  or  four  miles  below. 

This  is  the  testimony  of  the  two  hands  In 
charge  of  her  at  the  time,  eonfirnied  by  that  of 
the  masters  of  vessels  in  the  vicinity,  and  who 
witnessed  the  eollision.  The  only  contradictory 
evidence  is  to  be  found  in  the  testimony  of  tlic 
pilot  of  the  New  Jersey,  and  in  some  loose 
conversations  of  th«  two  hands  after  the  acci- 
dent had  occurred,  which,  as  detailed,  is  very 
general  and  indeflnite,  and  not  entitled  to  much 
consideration,  Thia  conclusion  is  also  stren^'th- 
cned  by  th«  floneomitant  circumstances.  The 
sloop  waa  heaTily  laden,  and  under  little  head- 
way, the  wind  being  light  and  baffling,  and  it 
is  difBeult,  under  auch  a  state  of  facU,  to  be- 
lieve that  her  course  could  have  been  suddenly 
ehwiged,  by  tha  action  of  the  helm,  to  the 
IS  Zi.  ed. 


extent,  and  within  the  time,  supposed  by  the 

We  think,  therefore,  that  the  collision  arose 
from  the  fault  of  the  person  in  charge  of  the 
New  Jersey,  in  not  taking  proper  prerautionary 
measures  to  avoid  the  sloop  while  endeavoring 

to  pass  her. 

We  cannot  omit  to  remark,  before  leaving  the 
case,  that  the  pilot  of  tbis  vessel  was  greatly  to 
blame  in  not  having  slackened  her  speed  as  lie 
approached  the  fleet  of  river  craft  which  was 
slowly  descending  this  stretch  of  tlie  river  at  the 
time  it  lOpened  to  his  view.  The  channel  ia 
about  half  a  mile  wide  at  this  point,  and  there 
were  some  seven  or  eight  vessels  coming  down, 
all  within  a  reach  of  less  than  two  miles,  and. 
from  the  state  of  the  wind,  cot  in  a  cnndition 
to  make   elTectual  maneuvers   with   a  view  to 


itinued  her  speed,  passing  several  of  them, 
which  narrowly  escaped  the  danger,  until  she 
reached  the  sloop  in  question,  at  a  rate  of  from 
eight  to  ten  knots   the  hour. 

It  is  manifest  to  common  sense,  that  this  rate 
of  speed,  under  the  circumstances  stated,  ex- 
posed these  vessels  to  unreasonable  and  unnpc- 
essary  peril;  and  we  adopt  the  remark  of  the 
court  in  the  case  of  The  Rose,  S  Wm.  Rob.  3. 
"that  it  may  be  a  matter  of  convenience  that 
steam  vessels  should  proceed  with  great  rapid- 
ity, but  the  law  will  not  justify  them  in  pro- 
ceeding with  such  rapidity,  if  the  property  and 
lives  of  other  persons  are  thereby  endangered.'' 

•It  is  a  mistake  to  suppose  that  a  rig-  [*807 
orous  enforcement  of  the  nece.<!4ity  of  adopting 
precautionary  measures,  by  the  persona  in 
charge  of  steamboats,  to  avoid  damage  to  sail- 
ing vessels  on  our  rivers  and  internal  waters, 
will  have  the  effect  to  produce  carelessness  and 
neglect  on  the  part  of  the  persons  in  charge  of 
the  latter.  The  vast  speed  and  power  of  the 
former,  and  consequent  serious  damage  to  the 
latter  in  case  of  a  collision,  will  always  be 
found  a  sullicient  admonition  to  care  and  vigi- 
lance on  their  part.  A  collision  usually  results 
in  the  destruction  of  the  failing  veasel.  and,  not 
un frequently,  in  the  loss  of  the  lives  of  persons 

We  think,  also,  that  the  New  Jersey  was  in 
fault  for  not  having  a  proper  lookout  at  the 
time  of  the  collision.  The  pilot  at  the  wheel 
waa  the  only  one,  as  no  other  jierson  appears 
to  have  been  above  or  on  deck.  It  is  apparent 
from  the  evidence,  that,  with  a  competent  look- 
out, and  Blackened  speed  of  the  Rtenmboat 
there  could  have  been  no  great  dinic'ulty  in 
passing  thia  fleet  of  river  craft  in  aafety,  Tjio 
disaster,  in  all  prohiihilily,  hujqti'iit'd  from  » 
neglect  to  observe  these  proper  precautionary 


Mr.   Justice   Daniel,   dtstentingj 

Had  the  eases  just  decided  been,  nccoriling  to 
my  view,  ic';;ularlv  within  the  cof;ni7jince  of 
the  district  and  circuit  courts,  utnl  thi'refure 
properly  before  this  tribunal,  upon  tlie  apjieala 
taken,  I  c<>iild  have  no  objection  to  the  disjui- 
sition  made  of  those  rases.  The  evidenr"  ap- 
pears to  place  the  delinquency,  or  the  wrong 
done,  where  this  court  has  pre —  '  =■■'-■- 
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and  it  can  BcaTcslj  be  doubted,  tbat  the  rules 
which  have  been  prescribed  for  the  government 
of  vcBselB,  propelled  either  by  sails  or  bj  ateam, 
when  crossing  each  other's  tracks,  will  conduce 
to  the  preservation  of  both  life  and  property. 
My  dissent  from  the  decision  in  these  cases  re- 
sults from  considerations  much  higher  than  any 
that  connect  themselves  with  the  mere  adjust- 
ment of  private  controversies.  It  is  a  deduc- 
tion from  my  understanding  of  the  constitution- 
al power  of  this  court,  and  of  the  courts  whose 
deciBions  we  have  under  review,  to  adjudicate 
upon  the  rights  of  the  parties,  in  the  exercise  of 
that  species  of  jurisdiction  which  has  been,  as 
to  these  cases,  asserted  and  sanctioned-  That 
jurisdiction  I  feel  constrained  to  deny.  I  Icnow 
that  my  opinions,  relatively  to  the  sources  and 
the  extent  of  the  admiralty  jurisdiction  of  the 
federal  courts,  have  not  accorded  with  those  of 
the  majority  of  this  court;  but  on  these,  as  on 
all  other  subjects  involving  the  integrity  of  the 
Constitution  (the  only  true  foundation  of  every 
<0S"]  'power  in  the  federal  government),  I 
hold  mvself  bound,  with  resppct  to  differences 
of  opinion,  not  to  yield  an  acquiescence  which, 
in  matters  of  minor  importance,  would  be  cheer- 
fully conceded.  My  own  opinion  relative  to 
the  admiralty  jurisdiction  vested  by  the  Consti- 
tution in  the  courts  of  the  United  States  have 
been  heretofore  too  fully  declared  to  render 
their  repetition  here  in  detail  either  proper  or 
necessary.  I  content  myself  with  a  reference 
to  them  as  expressed  in  the  case  of  The  New 
Jersey  Steam  Navigation  Co.  v.  The  Merchants' 
Bank,  6  Howard,  395,  and  in  my  concurrence 
with  the  opinion  of  Justice  Woodbury  in  the 
case  of  Waring  v.  Clarke,  6  Howard,  407,  and 
with  re-asserting  the  positions  there  maintained, 
viz.:  that  the  civil  jurisdiction  in  ailmirally  of 
the  courts  of  the  United  States,  in  tort  or  in 
contract  (with  the  analogous  exceptions  of  sea- 
men's wages  and  hypothecations),  is  limited  to 
transactions  occurring  on  the  high  seas,  and  em- 
braces no  transaction  occurring  either  on  the 
land,  or  within  the  bays,  rivers,  havens,  ports, 
harbors,  or  other  places  within  the  body  or 
jurisdiction  of  any  county,  and  that  cases  of 
seizure  under  t)ie  revenue  laws  do  not  spring 
from  any  regular  class  or  head  of  admiralty 
powers.  My  conclusions,  thus  slated,  are  for- 
tified by  the  strong  desire  to  preserve  ttie  fullest 
vigor  that  admirable  institution  of  our  Anglo- 
Saxon  ancestors— whose  elevating  influence  on 
the  character  even  of  the  humblest  man  is  per- 
ceived in  his  consciousness  that  he  forms  a  part, 
an  important,  nay,  an  indispensable  part,  in 
the  administration  of  the  laws — the  venerable 
trial  by  jury;  and,  in  the  next  place,  by  my 
convictionof  the  duty  incumbent  on  all  to  main- 
tain, with  directness  and  in  good  faith,  those 
distinctions  and  distributions  with  respect  to 
the  judicial  power  which  the  Constitution  and 
laws  of  the  United  States  have  ordaincd^is- 
tributiors  which  the  pouer  now  claimed  and 
exerted  appears  to  confound  and  overthrow. 
Thus,  in  the  second  section  of  the  third  article 
of  the  Constitution,  in  a  definition  of  the  judi- 
cial power  of  the  government,  in  which  dcflni- 
tion  the  ailmiralty  jurisdiction  is  explicitly 
comprised,  it  is  declared  that  the  judicial  pow- 
er ahall  extend  "to  controversies  between  citi- 
tens  o[  different  states."  This  distribution  of 
judicial   power  hy   the  CoDstitution,   Congress 


bave  carried  Into  execution  by  the  eleventh  Me- 
tion  of  the  Judiciary  Act,  and  this  court  in  • 
series  of  decisions  has  maintained.  Can  it, 
then,  comport  with  a  just  interpretation,  either 
ot  the  Constitution  or  of  the  act  of  Congreas, 
or  with  the  decisions  of  this  court  made  in  con- 
formity with  both,  that  they  should  all  be  an- 
nulled by  a  seeming  evasion?  Can  it  possibly 
be  right  thus  summarily  to  abrogate  the  juris- 
iliction  of  the  state  courts  over  their  own  terri- 
tory and  their  own  citisensT  If  these  things  can 
be  •done,  it  follows,  of  course,  that  the  I'GOt 
trial  by  jury,  and  the  requisite  as  to  citizenship 
of  parties,  ordained  both  by  the  Constitution 
and  laws,  may  be  abolished  by  the  mere  will  of 

ersons  interested,  or  by  the  fiat  of  a  tribunal 
which  neither  citizenship  nor  trial  by  jaij 
is  held  in  regard.  It  would  be  difficult  to  ad- 
duce a  more  striking  example  of  the  irregulari- 
ties here  pointed  out,  than  is  furnished  by  ona 
of  the  cases  now  before  us — that  of  Newton  v. 
Stebbins.  This  is  a  case  which  the  evidence 
shows  to  have  occurred  between  citizens  of  the 
same  state,  upon  the  narrow  waters,  and  t^r 
within  the  interior  of  the  state;  and  necessari- 
ly, therefore,  within  the  body  of  a  county  of 
the  state.  It  presents  within  that  locality  an 
instance  of  simple  tort,  the  proper  subject  of 
trespass  or  case  at  common  law;  yet  this  cue, 
without  regard  to  locality  or  citizenship,  ■• 
wrested  from  the  tribunals  of  the  state  and  tbe 
common  law  modes  of  trial,  and  transferred  to 
a  tribunal  whose  peculiar  and  appropriate  ju- 
risdiction, we  are  told  by  the  English  authori- 
ties, attaches  only  where  there  is  no  vicinage 
from  which  the  pais  can  be  summoned.  I  am 
compelled,  therefore,  to  deny  to  the  admiral^ 
the  constitutional  authority  to  take  cognicanea 
of  these  cases. 

Order. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel ;  on  om- 
sideration  whereof,  it  is  ordered  and  decreed  1^ 
this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
alGrmed.  with  costs  and  damages  at  the  rate  M 
six  per  centum  per  annum. 


THE  UNITED  STATES,  Appellanta, 

JEAN  BAPTISTE  D'AUTEHIVE  et  al.,  Hein 
and  Representatives  of  the  late  Jean  Antofaa 
Bernard  D 'Ante rive. 

Grant  of  land  in  Louisiana  by  French  authori- 
ties after  cession  to  Spain,  void — acts  of  Con- 
gress have  not  validated. 

FollonlnR  out  the  principles  applied  to  the  «ea 
Blrucllon  of  Ireatlea  In  the  CEwa  of  Unlled  SUte 
V.  Keynes,  and  Uavis  v.  The  l*ollcc  Jury  of  Coo- 
cordLa,  In  8  Howard,  this  court  now  decides  that  a 

Heatallve  of  the  King  of  France  !n  ITsS,  wai  void; 
(he  Province  of  Louisiana  havlnj  been  ceded  fe« 
tHe  Klni;  of  France  to  the  KIhb  of  Spain  In  ntt 
Tbe  title  to  the  land  descrlbea  In  this  void  sraM 
was  vested.  Uicrcfoif.  In  the  KIhe  of  Spain,  andi*- 
malned  In  blm  until  tbe  treat?  at  8L  fldefonsa.  It 
Howard  1*. 
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THIS  ma  ftn  appra.1  from  the  District  Court 
of  the  United  SUtea  for  the  District  of 
LouUIftiim. 

It  ir«a  k  petition  presented  to  the  District 
Court  UDder  tbe  Act  at  1824,  relating  to  land 
title*  in  Misiouri,  as  revived  and  mode  applica- 
ble to  Louisiana  by  the  act  of  1844. 

The  history  of  the  title  claimed  by  the  heirs 
vf  l/AuteriTe,  so  far  as  it  may  be  necessary  to 
explain  tbe  opinion  of  tbe  court,  was  aa  fol- 

lovi: 

A  copy  of  ths  followin)^  (H^nt,  Issued  in  1705, 
*u  certified  by  tbe  re(!i«ter  of  the  land  oHlce 
it  Kew  Orleans  to  be  found  upon  the  records 
n  bis  possession,  and  forming  part  of  the  ar- 
cbires  of  the  office: 

*Ctiirlea  Philippe  Aubry,  Chevalier  of  the  Royal 
Ud  Uilitar?  Order  of  St.  Louis,  cnnmandin-; 
for  the  King  in  Louisiana,  and  Denis  Nicho- 
Iis  Foucault,  being  tbe  Intpndant  Commis- 
wy  of  this  Province  of  Louisiana. 
Tpon  the  demand  made  by  Messrs.  D'Au- 
Ittite  and  Masse,  partners,  to  grant  to  them  a 

Knel  of  land  named  La  Prairie  du  Vermilion. 
aniti  east  by  the  Kiver  des  Tortues  anJ 
•k*  Lake  Du  Tasae,  north  by  the  Mauvais 
Boia,  Test  by  the  River  Vermilion,  and  south 
°J  *  muddy  prairie,  considering  their  petition 
^oti  and  in  otlier  part,  and  for  considera- 
liai  ot  the  cession  made  by  them  to  tbe  Acadi' 
™  funilies,  recently  arrived  in  this  province, 
*'  |b  land  occupied  by  them  during  a  long 
P^nod,  in  Attaknpas,  and  in  considp ration 
"^  ot  the  advantages  which  may   result   for 

Iuia  etpital  of  the  great  establishment  in  vach- 
"^^  that  they  propose  themselves  to  do  on  the 
"■d  land  named  La  Prairie  Du  Vermilion,  by 
I  I™  ifiantity  of  cattle  they  may  brin^-  to  mar- 
™i  a  a  short  period,  we  have  conceded,  and 
I  w  nnceda,  to  them,  by  these  presents,  the 
"id  land,  for  them  and  their  heirs,  to  enjoy 

ruj  dispose  of  the  same  in  full  ownership  and 
Wfruct,  as  a  thing  belonging  to  them,  except 
nst  titles  or  possession  anterior  to  these  to 
contrary;  provided  that  said  land  ties  on 
Oda  aide  of  the  limita  which  have  bren  c»tab- 
Itilied  by  tbe  French  and  Spanish  posspssions 
IB  this  part  of  the  country;  and  provided,  also, 
that  they  do  deliver  to  ua  the  titles  ot  tlie  land 
which  they  have  ceded  to  the  Acadian  families, 
•11*}  and  alao  under  the  conditions  'that  one 
yettr  from  this  date  they  shall  establish  the 
said  vaebarle;  In  default  whereof  the  said  land 
•hall  twcome  part  of  the  Icing's  domain,  who 
may  diapose  of  the  tame  aa  if  the  said  conces- 
sion h«d  never  been  granted,  and  also  with  the 
bmdCB  \ij  them  to  support  and  pay  the  seign- 
eurial  righti,  if  anf  he»«It«r  tw  established 
It  b  ad. 
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in  this  colony.  We  alao  reserve  tor  His  Maj- 
esty all  the  timber  necessary  for  the  construc- 
tion ot  forts,  stores,  and  other  public  works 
that  he  has  ordered  to  be  done,  or  may  order 
in  the  future,  even  for  the  refitting  and  careen- 
ing of  his  men-of-war,  whenever  the  same  will 
be  necessary;  and  also  the  necessary  ground 
for  the  roj-al  highways  and  fortifications. 

"Given  in  NfH  Orleans,  under  the  seals  of 
our  arms  and  t'l;'  countersigns  of  our  secre- 
taries, the  2d  of  ilareli,  1705. 

(Signed)  "Aubry  and  Foucault. 

"Countersign cil — Soubie  &  Durergp." 

The  deci'jion  of  the  court  being  that  this 
grant  wa»  invalid  iilien  made,  it  is  not  neces- 
sary to  tiiiee  out  the  assignment  ot  his  share 
from  Miisse  to  D'Aiiterive,  by  which  it  was 
alleged  that   the   latter  became   tlie   sole   pro- 

On  the  Gth  of  February,  1835,  Congresa 
passed  an  act  (4  Stat,  at  Large,  T4'J),  entitled 
"An  Act  for  the  final  adjustment  of  claims  ta 
lands  in  the  State  of  Louisiana." 

By  this  act,  claims  recognized  by  former 
laws  as  valid,  but  which  bad  not  been  con- 
firmed, were  to  be  preaented  to  the  register  and 
receiver  of  the  land  olSce  where  the  Inmls  lie, 
with  the  evidence  in  su]>]>ort  of  the  same,  who 
were  to  report  the  same  to  the  Secretary  of  the 
Treasury,  with  their  opinion  ot  the  validity  of 
each  claim,  and  which  report  was  to  be  laid 
before  Congress,  with  the  opinion  ot  the  Com- 
missioner of  the  General  Land  Office  touching 
the  validity  of  the  respective  claims. 

This  claim  was  presented  to  tbe  register  and 
receiver,  together  with  a  great  mass  of  evi- 
dence in  its  support,  which  it  is  not  necessary 
here  to  state.  Co  account  ot  the  voluminous 
nature  of  the  papers,  the  claim  was  not  in- 
cluded in  a  report  made  by  tbe  commissioner 
on  the  15th  ot  May,  1840,  But  in  February, 
1842,  the  tlien  register  and  receiver  took  up 
tbe  subject,  and  made  a  report  thereon  to  the 
Secretary  of  the  Treasury,  from  which  the 
following  is  an  extract: 

"The  peculiar  circumstances  which  seem  to 
involve  this  claim,  its  unwarrantable  neglect, 
firstly  by  the  heirs  themselves,  and  lastly  by 
the  former  boards  of  this  otTicc,  and  the  un- 
successful elTorts  of  the  Honorable  Edward 
Livingston  to  obtain  any  action  of  ConKrosa  up- 
on it,  and  the  very  heavy  'charges  and  ['eiS 
expenses  which  the  heirs  have  l>een  at  in  the 
protection  and  prosecution  of  their  rights,  have 
induced  us  to  examine  with  the  greatest  cir- 
cumspection and  attention  all  the  documents  of 
title  filed  in  this  claim.  We  have  given  it 
throughout  a  mature  and  deliberate  investiga- 
tion, and,  seeing  the  pacific  views  of  the  claim- 
ants in  their  renouncement  of  their  rights  to 
any  part  of  the  said  land,  to  wliich  a  title  has 
been  obtained,  either  by  French  or  Sjianish 
grant,  private  entry,  or  otherwise,  that  may 
fall  within  the  limits  of  their  grant,  and  from 
the  fact  that  the  patent  mcntic>ne<1  in  this 
claim  corresponds  wilh  one  on  the  abstract  of 
patents  certified  by  the  register  of  New  Or- 
ionna,  for  the  use  of  this  oIFice,  consequently 
making  it  a  complete  title  in  form,  with  no 
act  of  the  sovereign  remaining  to  be  done  that 
the  title  of  the  land  might  be  fuller  vested  in 
D'Autcrive,  think  that  a  confirmation  ot  such 
a  title  is  scarcely  necessary,  though  it  may  be 
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useful.  CongreM  never  asserted  the  right  to  I 
annul,  restrict,  or  question  any  genuine  com- 
plete grant  which  has  been  made  by  the  former 
governments;  they  wnre  regarded  aa  sacred 
documents,  and  respected  by  the  treaty  of  ces- 
sion; it  was  not  obligatory  on  the  holders  oF 
complete  patents  to  file  them  with  the  registers 
and  the  receivers.  Bv  the  fifth  section  of  the 
Act  of  the  2d  of  March,  ]B06,  the  registers  and 
receivers  were  requested  to  make  a  report  on 
all  complete  French  and  Spanish  grants,  the 
evidence  of  which,  though  not  thus  flipcl,  may  be 
found  on  record  in  the  public  records  of  such 
grants;  it  was  evident  the  reports  on  such 
ntles  were  required  for  the  purpoae  of  usoertatn-  , 
ing  what  lands  had  ceased  to  belong  to  the  I 
public  domain.  I 

"If  the  intention  of  Congress  had  been  to  , 
subject  these  claims  to  their  scrutiny,  they 
would  have  required  of  the  owners  to  file  them ; 
if  the  board,  on  finding  in  the  public  records 
the  evidence  of  a  complete  grant,  would  have 
made  any  other  than  a  favorable  report  on  it. 
Congress  would  never  have  permitted  such  a 
decision;  the  boards  were  only  to  decide  on  the 
simple  recordrid  proof,  that  is,  the  ofTicial  copy 
of  the  grant,  and  were  to  conaiiler  it  as  con- 
clusive evideni'e;  it  has  accordingly  been  de- 
cided by  the  Supreme  Court  of  this  State,  as 
well  as  the  United  States  court,  that  a  com- 
plete grant  is  complete  evidence  of  title  with- 
out any  confirmation;  and  viewing  the  grant  of 
the  claimants,  in  this  report,  as  of  a  similar 
character,  and  perfectly  satisfied  aa  regarda  the 
■ale  from  Masse  to  D'Auterlve,  the  testimony 
in  proof  thereof  being  ample  and  complete,  we 
cannot  do  otherwise  than  recommend  this 
elaim  for  oontlrination  to  the  full  extent  of  i 
land  that  may  be  found  comprised  within  the  | 
boundaries  laid  down  in  the  concession." 
613*]  'These  proceedings  were  referred,  in  | 
pursuance  of  the  law,  to  the  Commissioner  of 
the  General  Land  OfTioe,  who  gave  his  opinion 
that  the  claim  was  not  valid.  A  report  was' 
then  made  to  Congress,  but  no  action  was  there 
had  upon  the  suhjcct. 

Under  the  Act  of  Cont^resa  passed  on  the 
17th  of  June,  1844,  entitled  "An  Act  to  pro- 
vide for  the  adjustment  of  land  claims  in  the 
States  of  Miaaouri,  Arkansas,  and  Louisiana," 
the  heirs  of  D'Auterivc  filed  a  petition  in  the 
District  Court  of  the  United  Statea  for  the 
District  of  Louisiana,  on  the  10th  of  June,  1840.  . 
Attached  to  the  petition  was  a  copy  of  the  re-  . 
port  of  the  commissioners  above  mentioned. 
The  petition  concluded  as  follows; 

"The  petitioners  show,  that  It  appears  from  | 
•aid  statement  that  the  aaid  Bernard  D' Ante  rive 
occupied  aaid  land  as  a  atook  farm,  for  which  | 
purpose  it  had  been  granted,  up  to  the  time  of 
his  death,  which  occurred  in  1770;  that  the  aaid 
D'Auterive  left  a  widow  and  four  small  chil- 
dren; that  in  1779  his  widow  married  Jean 
Baptiate  Degruy;  that  the  said  Degruy  and  bis 
wife  continued  to  oecupy  said  land  ae  a  stock 
farm,  and  to  cultivate  a  email  part  thereof,  un- 
til 17R4,  when  they  removed  to  the  Mississippi; 
that  thereaftpr  the  said  land,  and  even  the  stock 
kept  thereon,  were  utterly  neglected  by  aaid 
Degruy;  that  in  conacquence  thereof,  and  on 
account  of  their  ignorance  of  said  claim,  the  i 
Spanjah  authorities  in  Louisiana  granted  a  con- 
aitlerable,  and  the  most  valuable,  part  of  said  ' 
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titles  were  acquired,  and  to  prevent  the  dela.^ 
and  exp«iBes  of  litigation,  claimed  the  conGrKK4 
tion  of  so  much  only  of  the  aforesaid  grant  as 
was  not  held  by  titles  emanating  from  CIm 
Epaniah  government  and  confimied  by  the  Unif. 
ed  States,  and  had  not  been  sold  or  other»'iat 
disposed  of  by  the  United  States. 

And  the  petitioners  show,  that  they  now 
again  claim  the  confirmation  of  said  grant  witt 
the  same  restrictions ;  that  aa  the  petitioners  da 
not  intend  to  interfere  with  the  rights  of  inj 
persons  holding  portions  of  said  grant  under 
confirmed  Spanish  titles,  or  under  purchiM 
from  the  United  States,  it  is  unnecessary  to  cita  I 
said  persons;  and  that,  besides  them,  there  w*  i 
no  other  persons  in  posseasinn  of  portioni  <d 
said  grant,  except  certain  settlers,  who  ocmpj 
small  parts  thereof  with  the  written  consent « 
tb  e  pet  itioners." 

"Wherefore,  the  petitioners  pray,  that  tbi 
United  States  of  America,  by  their  District  At- 
torney for  the  District  of  Louisiana,  be  cited;  ' 
that  the  aforesaid  grant  be  declared  valid  ind  I 
confirmed  to  the  petitioners;  that  thereafter  tin 
Surveyor-General  'of  the  United  States  ['Sll 
for  the  State  of  Louisiana  be  ordered  to  Mr 
vey  said  lands;  that  he  be  further  ordered  1> 
certify,  on  the  plats  and  certificates  of  said  •<>^ 
vey,  what  parts  of  said  grant  are  held  unda 
confirmed  Spanish  titles,  and  what  part,  if  uj, 
of  aaid  grant  has  been  sold  by  the  UniM 
States,  together  with  the  quantity  thereof.  And 
the  petitioners  further  pray,  that  it  may  b«i* 
creed  that  they,  their  heirs  and  legal  represoh 
tatives,  shall  have  the  right  to  enter  the  qui' 
tity  of  land  so  certified  to  have  been  sold  ordi»-  , 
posed  of  by  the  United  States  in  any  land  ofiM 
in  the  State  of  Louisiana. 

(Signed)  "L.  Janin,  of  Counsel.' 

On  the  10th  of  November,  1840,  ThnmuJ- 
Durant,  the  District  Attorney  of  the  Uniltd 
States,  died  an  answer,  denying  all  the  auc- 
tions of  the  petition. 

In  April,  1847,  the  depositions  of  sundry** 
nesses  were  taken  by  the  plaintifTa  before  S.  ^ 
Jennings,  Commissioner,  and  in  December,  18*1, 
the  cause  came  on  for  trial  before  the  Distri* 
Court. 

On  the  13th  of  June.  1848,  the  District  Conrt 
gave  the  following  judgment: 

"The  court  having  taken  this  cause  as  »*<"• 
entitled  under  consideration,  and  having  Bi*' 
turely  considered  the  same,  doth  now,  for  r<*' 
sons  set  forth  at  length  and  on  file,  order,  »' 
judge  and  decree,  that  the  petitioners  reW^ 
the  land  Claimed  in  their  petition,  and  «*■ 
scribed  in  the  original  grant  or  conceasion  ■* 
them,  as  exhibited  on  pages  180  and  181  o(  tM 
record  of  French  grants ;  the  same  having  bc« 
delivered  at  the  cession  of  Louisiana  to  theP^" 
ernmeut  of  the  United  Statea,  and  deposited  » 
the  United  States  Land  Office  in  the  aty  w 
New  Orleans. 

"And  the  court  doth  further  order  and  i*\ 
tree,  that  the  Surveyor- General  of  the  SUte  o" 
Louisiana  do  survey  the  land  so  decreed  W  p*" 
titionera  as  aforesaid,  and  certify  on  the  plsW 
and  certificates  of  survey  all  such  parts  of  t'l' 
said  grant  as  may  have  been  sold  or  otlicrwii* 
disposed  of  by  the  United  States. 

'^nd  the  court  doth  further  order  and  A** 
HowHd  )■■ 


I8C0  The  United  States  t.  D'A^tebive  et  ai,  «U 

CTM,  tbkt  the  petitioner*,  or  their  heirs  or  legal  oertaintjr  in  the  deacripfion  of  the  luid  grant* 

npreaentAtives,  shall  have  the  right  to  enter  the  ed. 

qnuttitv  of  land  that  m»,j  be  bo  certilicd  b>  have 

been  sold  or  otheririse  diapoaed  of  hy  the  United         17.  That  there   Is   no   aufficient   evidence  of 

States,  ia  any  land  olGcx  of  the  Btate  of  Loutsi-  the  making  of  the  alleged  grant,  or  of  the  con- 

ina,  according  to  the  prorisions  of  the  eleventh  vejance  by  Maisc  to  D'Auterive. 

leetion  of  the  Act  of  the  2eth  of  May,  1624.  V.  That  the  court  below  had  no  jurisdiction 

"Judgment  rendered  June  13th,  1648.    Judg-  in  this  case. 
■at  signed  June  ITth,  184S.  Mr.  Janiii,  for  the  appellees,  made  the   fol- 

(SigMd)  "Iheo.  H.  UeCaleb,  [seal.]  lowing  points: 

"U.  S.  Judge."         !■  It  IS  contended  that  the  copj  of  the  grant 

which  is  in  evidence  is  not  auQlcient  iiroof  of 

•15-]     Trra  fbl.  dniee  th.  V„lua  SUt..  '"  e™"™"™-    ™"  "PI  »"  ff'"  ft™  Oi" 

•jpoilrf  to  HI.  eourt.  r?»'l  »'  ^"^'i  B";!*  '".  tie  tod  oBi.  .t 

It  wu  .rgued  by  Mr.  Ciittindm  (Atlorn.j.  S,"  Oj'™"".  >»'i  "•  •ItmW  bj  Ih.  rejiBter  ol 

ftnenl)  for  the  United  States,  and  Mr.  Janin  tbat  oilicc.  , .      .  ,  ...     .  .    .. 

fct  tbe  appelleea.  .  Ibe  appellees  could  not  ejcpeot  th.e  objectTOH. 
Mr.   CtStteaden  made  tk.  Mlo^ln,;  point,:  """   lb»   eopj  »a.   ad.mtlej   ,n   .videnj.   bj 
L  Tbat  the  uid  alleged  grant  is  void,  Wing  ooneent  of  parties,  whercbv  they  were  relieved 
been  made  by  tb.  FreJeb  inthoriU.s  ailer  tht  '";''.    '^'  n.<:e..iiy   either   ol   produeing  the 
ftavinee  o!  Loaislana  bad  been  eeded  by  Franee  nriBmal  or  ol  proving  lU  loss.     Bnl  wore  the 
to  Snain  point  open   for  diseuBsion,  it  would  be  easily 
By  the  secret  Treaty  of  Fontainebleau,  of  the  S'*  ''?,""'  ='■'<■;'"=«■    The  eopy  waa  taken  from 
3d  ot  November,  1702,  the  Province  of  I^uisiana  the   only   record   of   Irench   grants   kno»-n   to 
usscededbyFiancetoSpain.andon  tbe21stof  '^"*  '°  *^^   '^"''  °"5<==-  .  ^H"  ".^"^^  ""*  ^' 
April,  1704,  Louis  XV.  communieated  what  had  "»J^  considered  as  genuine  by  the   auccoasive 
been  done  to  ITAbadie,  the  Director-General,  and  "g"t«"  "f  ^^^  'and  office,  and  referred  to  by 
comnumdnnt  of  the  Province,  ordering  him  to  ""em  '"making  their  reports  on  claims  to  Con- 
deliver  it  up  to  His  Catholic  Majesty.    Thetrea-  g"»^-    We  have  the  testimony  of  an  old  cit.ien 
to  haa  never  been  published,  but  the  letter  to  °'  New  Orleans,  who,  under  the  S[.aiiish  gov- 
frAbadie  will  be  fSund  in  the  Appendix  to  1  e""nent,  was  the  private  secretary  of  Governor 
Clarke's  Land  Laws,  078.    Thia  letter  waa  print-  ^^y"^'  and  ocwsion ally  was  employed  in  the 
ri  in  New  Orleans,  in  October,  1764,  and  the  in-  Span. ah  land  ofHee,  «hic1i  was  under  the  eon- 
tdligence  of  the  eeasion  of  the  province  caused  *-^°^  °{  the  accretary  of  the  government.     He 
inmt  commotion  and  dissatisfaction  among  the  "■ecogn.zes   the   signature  of  Governor  Gayoso, 
people.    D'Abadie  having  died,  Aubrey,  who  had  ?;'  the  end  of  thia  and  the  other  Irench  and 
(een  commandant  of  the  troops  and  one  of  the  Span'sh   rcoords   m   the   land   office,   and   pra- 
fmmcil,  asaumed  the  administration  of  the  gov-  ""'"«»■  "'"  reason,  that  they  were  aigned  by 
wnment,  and,  it  is  alleged,  made  this  grant  to  the  Bo«rnor  when  he  delivered  the  land  office 
Un  ancestor  of   the   petitioners  on   the  2d  of  ^  ",'«  ^I"^"^?^^  ^^°'^\^\iS«''}'^^\Tf  .^^^"^ 
llareh.  1765.    Ulloa,  tte  first  Spanish  Governor,  '?''J'^°'^?'.''{'^?^^""^-  l^M  {2  White'a  Bee. 
WriTed  at  a  aubsequent  period,  but  was  com-  ^^J  >  ■    P''"  ."■  ^y";'  ^"^i  °°"  "'  the  recorda 
;<lied  to  retire  frc^  the  ^untry,  and  was  mic-  \i'""-^   *"  ,'"  ^^T^^J^^Ji'*,  "^  °,"*'"'*^i?' 
weded  by  O'Rielly.  under  whose  administration  !'"■•  "!"!  ^l""}'  2.  1789,   (2  Land  Laws,  641, 
yniah  authority  waa  secured.    The  history  of  5,™':    '"   V?J;"%  "'   the   Secretary   of   the 
f  events  of  this  period  will  be  found  in  the  Trfasury  of  1S05   (2  Laws,  Inatilutiona,  Opm- 
learteenth  chapter  of  the  flrat  volume  of  Mar-  ■°"«'  rte.  liOU)  ;  and  in  the  fifth  section  of  the 
tin's  Louisiana  '^'^*   "^   Congress   of   March  2,  i80;>  (Land  Laws, 
IL  That  Spain  never  acknowledged  nor  rec-  p'"  i  *n*^  the  autli.ritieity  of  this  record  waa 
opiised  M  valid  the  alleged  grant  thus  made  in  ^^'''^  "■.•eosnizcd  by  tbe  Supreme  Court  of  Loui- 
iirogation  of  her  right,  ind  authority.  ^4'".*  'V      "1"^  "'  Lavcrgne's  Heirs  v.  Llkins, 

Thia    ia    sufficiently    evidenced   by    the   fact  "„,r-^'  i    I-    .  j  n.  wi.     ^        ■  .. 

t^t  her  authoriti«  ^nted  the  greatest  part  of  ,,  ":  ", '?  "^^  objected  that  the  description  of 

tbe   same   land   to  other  person.     That   such  ">«  'fjf  .">  ^V^e^'"^^  '?  ^^  ^ull^e.-'nty  clear 

....,,.  ...  !„_  „a.j.  !.  .j™:h.j  i,„  *i.    „*t  and  definite.    The  land  is  described  ;is  fo  lows; 

r^      bad  b«n  made  is  admitted  by  the  peti-  ^  j.^^^^  ^f  j^^^  ^,1^  ^^^        .^.^  ^^  j,,^  H-^.^.,^.,. 

tionera,  but  th«  force  of  the  conclusion  thence  ^        bounded  on  the  east  by   the  llivcr    mow 

anaing  u  K.ught  to  be  evaded  by  saying  that  ^„gj  g^        j   ^ortue  and  Lake  Taxse;  at  the 

they   wero   made   in   ignorance   of   this   claim,  ^^rth  by  the  "mauvais  boia"   (low  woodland)  ; 

There  ii,  however,  no  pretense  for  such  a  sup-  ^a  the  west  by  the  River   (now  called  liiivou) 

position,  for  the  very  book  of  recorda  on  which  Vermilion;  and  at  the  aoutli  by  a  soft  prairie, 

tha  petitioners  rely  to  establish  the  making  of  These    "are   all    natural,    well    known    t*61J 

their  giant  must  have  been  In  the  faanda  of  the  boundariea.      Bayou    Tortue    and    Bayou    Vcr- 

SpMiiah  authorities,  and  eome  from  them  into  milion  are  considerable  water- courses,  and  are 

tbe  poaaession  of  the  United  States.    The  m;Lk-  atill   known   by  the   same   names;    so   is   Lake 

iag  of  M  large  •  grant  eonld  not  be  concealed.  Tasse.    The  land  granted  is  a  prairie;  its  north- 

Tbt  fact  ia  farther  eorrobontted  by  D'Auterive  em    boundary    ia    the    first    woodland — a    low 

hftTing  afterward!,  In  Odober,   1775,   received  swamp— to   the   north   of  the   prairie,  and  ite 

•  gt«nt  ot  *  lewaa  of  land  from  Governor  Un-  southern  boundary   is   the  soft  or  salt  marsh 

saga,  in  the  Ddghborbood  of  the  alleged  grant,  which  skirts  the   whole  sea  shore  of  Western 

Bcaidea,  the  aeta  of  the  partiei  show  that  all  Louisiana.    Tbe  ins|jection  of  any  map  of  Loui- 

dftin  was  abandoned.  siana  can  leave  no  doubt  that  a  surveyor  would 

CIC*]      *III,  Bnt   if   the   alleged    grant   waa  not   experience  the  least  diQlcu\t^   yu  \Qc».\iv\ttt 

made  by  eonpetcnt  aothori^.  It  is  void  for  un-  the  gnat. 
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III.  The  third  objection  Is,  that,  the  grant 
being  complete  and  perfect,  it  requires  no  con- 
Annation,  and  could  not  be  made  the  aubji'ct 
of  a  Buit  against  the  United  States  under  the 
Act  of  June  17,  1344,  and  the  revived  Act  of 
May  20,  1824. 

The  Act  of  1824  refers  in  terms  to  lands 
claimed  "hj  virtue  of  any  French  or  Spanish 
grant,  concession,  warrant,  or  order  of  survey, 

which  might  have  been  perfected  into  a 

cMnplete  title,  under  and  in  conformity  to  the 
laws,  uaagea,  and  customs  of  the  government 
under  which  the  same  originated,  had  not  the 
sovereignty  of  the  country  been  transferred  to 
the  United  States."  This  last  phruse  contem- 
plates  evidently  incomplete  titles  only,  and  re- 
fers therefore  only  to  that  part  of  the  first 
phrase  which  speaks  of  incomplete  titles,  that  is, 
"warranta  and  orders  of  survey."  It  could  not 
l*fer  to  the  owners  ol  grants,  whose  title 
was  already  complete.  And  yet  in  the  begin- 
ning of  the  section  the  holders  of  grants  are 
permitted  to  file  their  claims  for  adjudicution, 
though  they  might  not  be  compelled  to  do  so. 
rhis  is  not  the  only  instance  in  the  legislation 
at  Congress  which  afforded  to  persons  claim- 
ing under  complete  grants  an  opportunity  of 
having  their  titles  and  possessions  quieted  by  a 
decision  of  the  officers  of  the  federal  govern- 
ment. The  fourth  section  of  the  Act  of  March 
2,  1605  (1  Laud  Laws,  51Q),  declares  that  per- 
sons claiming  under  complete  grants  may,  and 
Utoee  claiming  under  incomplete  grants  shall, 
file  them,  etc.,  etc.  Nor  was  this  a  work  of 
■upererogation.  By  the  cession,  the  United 
States  acquired  the  dominium,  all  lands  not 
previously  granted  were  considered  and  treated 
as  public  property,  and  the  grantees  were  put 
upon  proof  of  their  titles.  It  is  true,  that,  by 
the  fifth  section  of  the  same  act,  the  boards  of 
commissioners   were   directed  to   "decide   in   a 

summary  way on  all  complete  French  or 

Spanish  grants,  the  evidpnce  of  which,  though 
not  thus  filed  (by  the  claimants) ,  may  be  found 
of  record  on  the  public  rucuriis  of  such  grants." 
Had  this  law  been  obeyed,  the  claimants  under 
complete  grants  would  have  been  spared  infinite 
losses  and  suffering.  But  it  remained  a  dead 
letter  in  practice.  The  commissioners  and  their 
«I8*]'8occessors  acted  upon  no  claim,  •though 
found  in  these  records,  if  it  was  not  formally 
tiled  with  a  claim  for  adjudication,  and  of  claims 
exceeding  a  league  square  they  were  expressly 
prohibited  to  take  cognizance.  Holders  of  large 
grants  were  in  reality  remediless,  until  the  later 
acts  of  Congress,  re-opening  the  land  olhces  for 
the  adjudication  of  claims,  without  restriction 
as  to  quantity.  And  as  the  commissioners  could 
only  recommend  their  confirmation,  and  as  Con- 
gress always  discarded  large  claims  in  Ijouisi- 
ana  in  their  confirmatory  acts,  the  hopes  of  the 
claimants  were  still  deferred.  It  is  thus  that 
large  grants  of  land  in  Louisiana  have  uniform- 
ly proved  a  fatal  inheritance  to  the  descendants 
of  the  old  colonists,  consuming  their  lives  and 
fortunes  in  unceasing  and  fruitless  efforts  to  ob- 
tain a  hearing,  while  the  best  portions  of  their 
lands  fell  a  prey  to  the  squatter.  The  only  rem- 
edy left  to  them,  a  remedy  worse  than  the  evil,  I 
was  to  allow  a  portion  of  the  land  to  be  sold  to 
tlie  United  States,  and  then  to  bring  suit  for  it, 
a  process  which  had  to  be  repeated  in  the  case  of  i 
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each  sale,  and  which  yet  did  not  protect  the 
portion  of  tlic  claim  not  immediately  included 
in  the  decision.  The  ofiieers  of  the  Land  Depart- 
ment uniformly  treated  as  public  land  whatever 
had  not  been  recovered  by  a  judgment.  Thia 
crying  evil  could  not  be  unknown  to  Congreaa, 
and  we  submit  that  the  acts  of  1B24  and  1844 
were  destined  to  remedy  it,  and  that  it  could  not 
be  the  intention  of  Congress  to  treat  complete 
grants  less  favorably  than  incomplete  onea. 

And  again,  may  it  not  be  said  that  this  grant 
requires  a  survey  to  perfect  at  least  the  possea- 
sion  of  the  grantee?  And  the  government  sur- 
veyors would  not  make  or  sanction  a  aurv^, 
unless  the  claim  was  recognized  by  the  govem- 

This  grant  again  required  the  grantees  to 
abandon  the  lands  they  had  previously  owned; 
in  compensation  of  which  they  obtained  the 
new  grant,  and  to  establish  a  stock  farm.  W«a 
it  then  not  incumbent  upon  them  to  show  that 
they  claimed  nothing  under  the  older  grcinta,  a 
negative  proof,  which  they  could  only  make  by 
asserting  the  abandonment  and  challenging  the 
contrary  proof,  and  that  they  had  established  » 
large  stock  farmT 

It  is  obvious  that  the  object  of  the  appellee* 
would  be  attained  by  a  decision  of  this  court, 
disclaiming  jurisdiction,  on  the  ground  that  the 
grant  is  complete,  and  not  embraced  in  tha 
Act  of  1824.  A  decision  of  the  federal  courts, 
and  nothing  less  would  be  respected  by  tha 
Surveying  Department. 

IV.  It  is  finally  contended  that  this  gniiit  !■ 
invalid  because  it  is  dated  the  2d  of  IVIardi, 
ITOG,  when  Louisiana  had  been  ceded  to  Spain 
in  1763.  It  is  well  known  that  Spain  did  not 
•desire  or  attempt  to  take  possessiun  [*•!• 
until  1766,  up  to  which  time  all  the  functiona 
of  the  government  were  carried  on  by  tha 
French  authorities.  The  French  was  the  govern- 
ment de  facto.  "Grants  made  by  a  government 
de  facto  are  valid  against  the  State  which  had 
the  right."  12  Peters,  748.  The  validity  of  tha 
acts  of  a  government  de  facto  has  been  acknow- 
'  !ged  in  many  decisions  of  this  court.  Dela- 
roii  T.  Chamberlain,  12  Wheaton,  000;  Pol- 
lard's Lessee  v.  Kibbe,  14  Peters,  3134;  Ke^ne  t. 
McDonough,  8  Peters,  310;  The  Kama,  G  Rob. 
Adm.  113;  I  Kent's  Com,  Lect.  VIU.  To  theae 
familiar  authorities  a  striking  instance  may  be 
added,  drawn  from  modern  histoir.  We  quota 
from  Lieber's  Manual  of  Political  Ethics,  VoL 
'    p.  324:  "When  the  Elector  of  Hesse  retuttied 

1813  to  his  country,  he  declared  the  King  of 
Westphalia,  having  been  a  usurper,  to  have  poa- 
sessed   no   right   of   selling   the   domains,   aad 


en  purchased.  Prussia  acknowledged  tha 
.les  which  the  same  kingdom  of  Westphaiin 
had  made  of  her  domains.  The  Cermanic  Diet 
decided  against  the  Elector  and  for  the  purduw- 
ers,  and  whm  that  prince  for  ye&ra  declinail 
to  yield  to  the  Diet  and  all  the  endeavors  ena 
of  Austria  were  in  vain,  the  Diet  ordered  tba 
troops  of  the  neighboring  members  of  the  torn- 
federacy  to  make  the  Elector  comp^  witk  ita 
decision," 

History  affords,  probably,  no  instADce  (4  «•!■ 

of  a  government  de  fiicto  leas  questionaUe  than 

those  of  the  French  guvciument  in  Louiaianft 
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betw«en  1763  uid  1T09.  The  French  were  readj 
to  ddirer  the  colony,  the  Spaniards  were  not 
ready  to  receive  it;  the  French  were  not  ueurp- 
an,  nor  the  AntagoniBts  of  Spain,  but  Ueposi' 
taries  of  the  power  of  Spain;  the  wheels  of 
government  could  not  be  arrested,  and  it  was 
one  of  ita  ordinary  and  legitimate  functions  to 
promote  the  eettlement  of  the  province,  to  de- 
Telop  her  induatiy  and  to  secure  her  peace,  by 
•xchanging  I/Auterive's  lands  on  the  Upper 
Teche,  where  hia  stock  had  become  trouble- 
Mime  to  the  new  colonists  from  Acadia,  for 
paatura  lands  in  »  more  remote  and  still  un- 
•ettled  district.  Neither  this  nor  any  other 
grant  made  by  the  French  after  1703  resembled 
tha  questionable  policy  of  the  Spanish  Intend- 
■nt,  who  after  1S03  sold  lands  in  the  disputed 
territory  to  replenish  a  suffering  treasury.  The 
history  of  the  courts  and  of  the  Land  Depart- 
ment offers  no  instanee  of  a  grant  made  by  the 
French  after  1763  that  was  rejected  for  want 
of  authority.  The  question  was  discussed  by 
the  Supreme  Court  in  the  case  of  Devall  v. 
Chopin,  IS  1*.  Rep.  675,  and  decided  in  favor 
«f  the  power.  Spain,  af^r  she  took  possession, 
nsver  questioned  any  of  these  grants ;  France 
630*]  held  *the  sovereignty  between  ISDO  and 
1803,  and  could  not,  if  she  had  taken  posses- 
uon,  have  contested  the  validity  of  the  grants 
of  her  former  governors;  the  United  States  suc- 
ceeded imly  to  the  rights  of  France,  and  the 
United  States  at  an  early  period,  in  the  im- 
portant Act  of  March  2d,  1806,  distinctly  recog- 
Biaed  the  validity  of  the  grants  anterior  to  the 
lit  of  October,  180S,  made  by  -France  and 
Spain,  during  the  time  those  respective  govern- 
ments bad  the  actual  possession  of  the  colony. 
Possession,  and  not  the  bare  right  of  sover- 
•ign^,  was  made  the  test  of  authority. 

We  quote  from  the  Act  of  March  Zd,  1S05, 
1  L«nd  Laws,  618. 

Kec  1st.  "Any  person  or  persons,  or  the  legal 
ICpreaentatives  of  any  person  or  persons,  who, 
an  the  lat  of  October,  in  the  year  1600,  were 
leaideut  within  the  territories  ceded  by  the 
French  Bepublie  to  the  United  States,  by  the 
Treaty  of  the  30th  of  April,  1S03,  and  who 
had  prior  to  the  said  1st  day  of  October,  ISOO, 
obtained  from  the  French  and  Spanish  govem- 
^wnts,  reepeetively,  during  the  time  either  of 
Mud  Boremmenta  had  the  actual  possession  of 
■aid  urritoriea,  any  duly  registered  warrant  or 
mrder  ol  snrv^,"  eta. 

See.  4th.  "Every  person  claiming  lands  in  the 
■bore-mentioned  tmitories,  by  virtue  of  any 
lq*I  French  and  Spanish  grants,  made  and 
completed  before  the  1st  of  October,  IBOO,  and 
during  the  time  the  government  which  made 
•neb  grant  had  the  actual  possession  of  the 
territories,"  ete. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  eourt: 

The  appellees,  aa  heira  of  Jean  Antoine  Ber- 
nard D'Auterive,  claimed  in  the  eourt  below 
an  extensive  tract  of  land  in  the  County  of  At- 
tahi[rat.  the  quantity  of  which  land  Is  not 
giren,  though  certain  boundaries  thereof  are  i 
act  forth  in  the  instrument  upon  whicli  these  ' 
appelleea  prefer  their  claim.  This  instrument  I 
porporta  to  be  a  grant  from  Charles  Philippe 
AnbiT,  Knight  of  the  Royal  and  Military 
OrdCT  of  St>  Louia,  Conmandant  of  the  King 
IS  Ifc  ad. 


in  Louisiana,  and  Dionysius  Nicholas  Fon- 
cault,  filling  the  functions  of  director  in  that 
province,  to  Messra.  D'Auterivi?  and  Masse, 
and  bearing  date  at  New  Orleans  on  the  2d  day 
of  Murcii,   3705. 

The  proceedings  for  the  establishment  of  thia 
claim  in  the  court  below  were  instituted  under 
the  authority  of  an  Act  of  Congress  of  May 
2Gth,  1S24,  entitled  "An  Act  to  enable  claim- 
ants to  land  within  the  State  of  Missouri  and 
Territory  of  Arkansas,  to  institute  proceeding* 
to  try  the  validity  of  tlielr  claims";  which  law 
was  in  part  re-enacted  on  the  ITth  of  June, 
1S44,  and  extended  in  its  operation  to  the 
State  of  Louisiana,  Vide  G  btat.  at  I^rge, 
G76.  The  purposes  and  the  effect  of  the  law 
*of  1824,  with  reference  both  to  the  [*631 
claims  and  the  proceedings  embraced  within  its 
provisions,  have  been  heretofore  examined  by 
this  court.  They  were  especially  considered 
at  the  last  term,  in  the  case  of  The  United 
SUtes  V.  Reynes,  9  Howard,  127,  and  the  fol- 
lowing conclusions  were  then  distinctly  enun- 
ciated as  implied  necessarily  in  a  just  interpre- 
tation of  that  statute.  Thus  (pp.  14U,  147),  in 
speaking  of  the  statute  of  1824,  revived  by  the 
Act  of  1S44,  this  court  explicitly  declare,  that, 
"with  respect  to  that  interpretation  of  these 
acts  of  Congress  which  would  expound  thnn 
as  conferring  on  applicants  new  riglits  not  pre- 
viously existing,  we  would  remark,  thnt  such 
an  interpretation  accords  neither  with  the  lan- 
guage nor  the  obvious  spirit  of  these  laws;  for 
if  we  look  to  the  language  of  the  Act  of  1824, 
we  And  that  the  grants,  surveys,  etc.,  which 
are  authorized  to  be  brouglit  before  the  courta, 
are  those  only  which  had  been  legally  made, 
granted,  or  issued,  and  which  were  also  pro- 
tected by  treaty.  The  legal  integrity  of  these 
claims  (involving  necessarily  the  competency  of 
the  authority  which  conferred  them)  was  a 
qualification  inseparably  aaaoeiated  by  the  law 
with  that  of  their  being  protected  by  treaty. 
And  as  to  the  spirit  and  intention  of  the  law, 
had  it  designed  to  create  new  rights,  or  to 
enlarge  others  previously  existing,  the  natural 
and  obvious  means  of  so  doing  would  have 
been  a  direct  declaration  to  that  effect;  cer- 
tainly not  a  provision  placing  these  alleged 
rights  in  an  adversary  position  to  the  govern- 
ment, to  be  vindicated  by  mere  dint  of  evi- 
dence not  to  be  resisted.  The  provision  of 
the  second  section  of  the  Act  of  1824,  declar- 
ing that  petitions  presented  under  that  act 
shall  be  conducted  according  to  the  rules  of 
a  court  of  equity;  should  be  understood  rather 
excluding  the  technicalities  of  proceedings 
courts,  than  as  varying  in  any  degree  the 
rights  of  parties  litigant;  as  designed  to  pre- 
vent delays  in  adjudicating  upon  titles,  aa  is 
further  shown  in  another  part  of  the  snme 
sentence,  where  it  is  declared  that  these  pe- 
ls shall  be  tried  without  continuance,  un- 
less for  cause  shown.  The  limitation,  too, 
intained  as  to  the  character  of  claims,  and 
that  imposed  upon  the  courts  in  adjudicating 
upon  them,  is  further  evinced  in  that  part  of 
the  same  section  which  says  that  the  court 
shall  hear  and  determine  all  questions  relative 
to  the  title  of  the  claimants,  the  extent,  local- 
ity, and  boundaries  of  the  claim,  and  by  final 
decree  shall  settle  and  determine  the  ques- 
tion of  the  validity  of  the  title  according  to  the 
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Uw  of  nations,  the  atlpulations  of  any  trtatj, 

and   proceedinga   under   the   Bome,    the  several 
acts  of  Congress,  and  the  lawa  and  ordinan 
of  tbe  government  from  which  it  ia  alleged 
have  been  derived." 

623*]  'Bj  tbe  meftnini;  and  direction*  of 
the  statute  of  1824,  aa  thus  eKpouiided,  tbe 
claim  before  lU  must  be  judged;  and  the  next 
Htcp  in  our  investigation  leads  ua  to  consider 
it  as  controlled  by  tbe  lair  of  nations,  and  tbe 
force  of  treaty  stipulations  construed  in  con- 
foimity   with   that   law. 

Tbe  land  »bich  is  tbe  subject  of  this  contro- 
versy was,  according  to  the  terms  of  the  instru- 
ment adduci^d  by  the  appellees  in  the  court  be- 
low as  the  foundation  of  tbeir  title,  granted 
to  their  ancestor  on  the  2d  day  of  Alarch,  in 
the  year   1766. 

On  tbe  3d  day  of  November,  1762,  by  a 
treaty,  or,  as  it  is  termed  in  the  language  of  the 
king,  ty  "a  special  act"  done  at  Fontaine- 
blean,  Louis  XV.  ceded  to  tbe  King  of  Sp^in 
tbe  entire  Province  of  Louisiana,  inclncLijig 
the  island  and  city  of  New  Orleans.  The 
character  and  extent  of  this  act  of  cession, 
as  evinced  by  the  instructions  from  the  French 
king,  dated  at  Versailles,  April  Zlst,  1764, 
should  be  noted  in  this  place,  as  they  are  deci- 
sive of  tbe  relative  positions  of  the  parties  to 
that  act,  and  of  the  extent  of  their  powers  pos- 
terior thereto,  over  tbe  territories  or  persons 
comprised  within  its  provisions.  Nothing, 
surely,  can  be  more  comprehensive  or  absolute 
than  tbe  transfer  announced  by  the  King 
of  France,  or  the  declaration  of  bis  relin- 
quishment of  all  power  or  rights  in  the  subject 
transferred.  The  language  of  tbe  French  king 
to  D'Abadie,  Director-General  and  Command- 
ant of  Louisiana,  is  as  follows:  "Having  ceded 
to  my  very  dear  and  best  beloved  cousin,  tbe 
King  of  Spain,  and  to  his  successors,  in  full 
property,  purely  and  simply  and  without  excep- 
tions, the  whole  country  known  by  the  name 
of  Louisiana";  be  proceeds  to  command  his 
director -general,  that,  on  the  receipt  of  his 
instructions,  "whether  they  come  to  your  bands 
by  the  officers  of  His  Catholic  Majesty,  or 
directly  by  such  French  vessels  as  may  be 
charged  with  the  same,  jou  are  to  deliver  up 
to  the  governor  or  olGcer  appointed  for  that 
purpose  by  the  King  of  Spain,  the  said  country 
and  colony  of  Louisiana,  nnd  the  posts  tlivreon 
depending,  likewise  the  city  and  island  of  New 
Orleans,  in  such  state  and  condition  as  tlii'v 
shall  be  found  to  be  in  on  the  day  of  the  said 
cession,'  being  willing  in  all  time  to  come  thai 
tbi-y  shall  belong  to  His  Catholic  Majesty,  to 
be  governed  and  administered  by  bis  governors 
and  oiTicers,  and  be  possessed  by  bim  in  full 
property,    and    without    exceptions," 

The  cases  of  The  United  States  v.  Reynes 
and  of  Davis  v.  The  Police  Jury  of  Concordia. 
decided  at  the  last  term  of  this  court,  devolved 
upon  it  tlie  necessity  for  a  particular  examina- 
tion of  the  rules  and  principles  applicable  to 
tbe  construction  of  treaties;  and  in  the  adjudi- 
cation of  the  cases  above  mentioned,  the  fol- 
lowing rules  arc  either  explicitly  affirmed  or 
623*]  necessarily  'implied:  That  compacts 
between  governments  or  nations,  like  those 
between  individuals,  should  be  inter]iretpd  ac- 
cording to  the  natural,  fair,  and  received  ac- 
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oeptation  of  the  terms  in  which  they  are  ex- 
pressed. That  the  oblifration  of  such  compacts, 
unless  suspended  by  some  condition  or  stipula- 
tion therein  contained,  commence*  with  their 
execution,  by  the  authorized  agenU  of  the  con- 
tracting parties;  and  that  their  subsequent  rat- 
ification by  the  principals  themselves  has  rela- 
tion to  the  period  of  signature.  Thnt  any  act 
or  proceeding,  therefore,  between  tbe  signing 
and  the  ratification  of  a  treaty,  by  either  of 
the  contracting  parties,  in  contravention  of  the 
stipulations  of  the  compact,  would  be  a  fraud 
upon  tbe  other  party,  and  could  have  no  valid- 
ity consistently  with  a  recognition  of  the  com- 
pact itself.  Aji  a  regular  corollary  from  these 
principles,  and  as  deducible  from  the  law  o( 
reason  and  the  law  of  nations,  it  was  ruled  in 
the  cases  just  mentioned,  that  a  nation  which 
has  ceded  away  her  sovereignty  and  dominion 
over  a  territory  could  with  respect  to  that  ter- 
ritory rightfully  exert  no  power  by  which  the 
dominion  and  sovereignty  so  ceded  would  be 
impaired  or  diminished.  Vide  9  Howard,  148, 
149,  and  299,  290,  291. 

In  the  cases  just  cited,  and  particularly  in 
that  of  Tbe  United  States  v.  Keynes,  it  became 
proper  to  examine  the  rights  of  a  ceding  ftod 
retiring  government  as  a  government  de  facta 
over  the  territory  ceded.  This  examination 
was  iniluced  by  tbe  circumstance  that  the 
claimant  against  tbe  United  States  rested  his 
pretensions  in  a  great  degree  upon  the  position, 
that  after  the  treaty  of  St.  Ildefonso,  and  an- 
terior to  an  actual  delivery  to  the  French  ui- 
tborities,  tbe  government  of  Spain  as  a  govern- 
ment de  facto  retained  the  rights  of  sovereign- 
ty and  dominion  over  the  Territory  of  Louisi- 
ana, and,  as  incident  thereto,  tbe  power  of 
granting  away  the  public  domain.  But  this 
court  distinguished  between  the  proceedings  ot 
an  adversary  government,  acting  in  the  cliarac- 
ter  and  capacity  of  an  indeppndent  perfect  sov- 
ereignty, unaffected  by  any  stipulation,  and 
acts  done  in  fraud  or  in  violation  of  expresa 
concessions  or  compacts.  It  said  that  tba 
former,  as  the  acts  of  a  government  de  facto, 
might  be  respi'ctird  and  sanctioned  by  a  suc- 
ceeding power:  the  latter  could  impose  no 
obligation  to  rt'itpi'ct  them,  because  thev  would 
have  born  porr.innrd  in  li;id  faith,  and'  in  vio- 
lation of  acknimli'dgnl  riglits  existing  in  oth- 
ers. Admittin;;  tlic  absolute  verity  of  the  doc- 
ument under  which  the  appellees  deduce  tbeir 
title,  and  about  which  no  serious  question  ap- 
pears to  have  liccn  raised,  can  the  validity  of 
this  title  be  sustained  consistently  with  the 
rules  and  principles  propounded  above,  and  in 
the  cases  to  which  reference  has  been  madet 
The  grant  *from  Aubry  and  Foucault,  [*ea4 
the  Commandant  and  tbe  Director  of  the  Prov- 
ince of  Louiniana,  to  the  ancestor  of  the  appel- 
lees, bears  date  on  the  2d  of  .March.  1765,  be- 
tween two  and  three  years  posterior  in  time  to 
tbe  cession  of  the  (irovince  by  France  to  Spain, 
and  rather  more  than  ten  months  after  the  or- 
der from  the  Frencli  monarch  for  the  actual  de- 
ivery  of  the  territorv  to  the  Spanish  authori- 
,ies.  Under  these  circumstances,  then,  tbe  act 
of  the  French  olTicers  must  be  regarded  as 
wholly  unautbnrineii  and  inoperative  to  vest 
any  title  in  the  aiicrator  of  the  appellees,  thost 
acta  being  inconsistent  with  the  existing  r«)a- 
HowKrd  !•. 
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tiona  between  tlie  kingdamB  of  Frttnee  and 
Spain.  It  JB  true  tbat  Spain,  during  the  con- 
tinuance of  her  Bovereignty  and  poBasssion  in 
I^uisiuiia,  miglit  liave  adopted  and  confirmed 
this  grant,  but  no  sui-Ji  recognition  thereof  by 
Spain  is  gbciun  or  pretended;  so  far  from  there 
being  proof  of  such  recognition,  it  appeari 
tbat  a  Large  portion  of  the  lands  comprised 
vfithiu  this  grant  was  bestowed  by  the  Spanish 
government  upon  other  grantees.  Neither  is 
there  in  the  record  proof  or  allegation,  that, 
during  the  short  reign  of  the  French  republic 
under  the  treatj  of  retrocession,  the  claim  of 
D*.Auteri\-e  was  sanctioned,  or  even  brought  to 
the  notice  of  that  republic. 

It  CoHoH'S,  then,  from  the  view  of  thii  case 
here  taken,  that  the  claim  of  the  appelltes  can- 
not tie  sustained  upon  any  general  and  control- 
ling principle  of  the  law  of  nations,  nor  upon 
any  stipulation  between  the  powers  holding  the 
Territory  of  Louisiana  prior  to  its  transfer 
to  the  United  States.  The  fate  of  this  claim 
must  depend  exclusively  upon  the  authority 
and  the  acts  of  the  government  of  this  country, 
nnd  we  will  now  consider  how  far  it  is  af- 
fected by  those  acts  and  tbat  authority.  It 
has  been  heretofore  repeatedly  ruled  by  this 
court,  that  the  control  and  recognition  of  claims 
like  that  now  before  us  were  subjects  belonging 
peculiarly  to  the  political  power  of  the  gov- 
ernment; and  that,  in  the  adjudication  of  those 
claims,  the  courts  of  the  United  States  ex- 
pound and  enforce  the  ordinances  of  the  polit- 
ical power.  Guided  by  these  rules,  and  look- 
ing to  the  acta  of  the  Legislature,  we  find  it  de- 
clared by  the  Act  of  Congress  of  Alarch  29, 
1804,  sec.  U  (2  SUt.  at  Large,  2ST),  "that  all 
grants  for  lands  within  the  territories  ceded  by 
thfe  French  Republic  to  the  United  States  by 
the  Treaty  of  the  30th  of  April,  1803,  the  title 
whereof  was,  at  the  date  of  the  Treaty  of  St. 
Ildefonso,  in  the  crown  or  government  of  Spain, 
and  every  act  and  proceeding  subsequent  there- 
to, of  whatsoever  nature,  towards  the  obtaining 
any  grant,  title  or  claim  to  such  lands,  and 
under  whatsoever  authority  transacted  or  pre- 
tended, be,  and  the  snme  are  hereby  declared 
to  be,  and  from  the  beginning  to  have  been. 
null,  void,  and  of  no  effect  in  law  or  in  equity. 
•  25*]  "Witliin  the  comprehensive  Iniigiiage  of 
this  provision  the  case  before  us  necessarily 
falls;  as  the  inefficient^  of  the  French  conces- 
sion, after  the  Treaty  of  Fountainebleau,  to  con- 
vey any  title,  left  the  title  in  the  government 
of  Spain,  where  it  remained  up  to,  and  at  the 
date  of,  the  Treaty  of  St.  Ildefonso.  Tiie  res- 
ervation in  the  proviso  to  the  sci'tion  just 
Sooted,  in  favor  of  actual  settlers  under  tin; 
iws,  customs,  and  usages  of  fipain,  cannot  in- 
clude the  case  under  consideration,  as  tliis  is 
not  an  instance  of  a  title  asserted  upon  any 
puch  laws  or  usages,  or  founded  on  mere  settle- 
ment; but  one  professing  to  be  founded  up- 
on the  grant  made  by  the  French  comman- 
ilant,  independently  of  the  authority  of  Spain, 
and  exceeding  in  extent  the  quantity  of  land 
awarded  to  settlers  I^  the  proviso  above  men- 
tioned. But  it  has  Iwen  contended  in  the  ar- 
Lionent  filed  on  behalf  of  the  appellees.  Chat. 
if  any  defect  could  have  been  alleged  against 
their  title  by  reason  of  the  absence  of  power  in 
either  the  French  or  Spaniah  govemmenta  to 


an 

make  the  grant,  such  defect  has  been  cured  by 

the  legislation  of  Congruxs;  unil  in  support  of 
this  provision  we  have  been  referred  to  tlie  Act 
of  March  2,  1805  (2  Stat,  at  Large,  324).  The 
first  and  fourth  sections  of  that  act  have  not 
been  fully  quoted  in  the  argument  of  the  ap- 
pellees, and  it  may  be  that  an  omission  to  ex- 
amine them  throughout  has  produced  the 
strange  misapprehension  of  those  provisiona 
which  seems  to  have  existed  with  those  who 
rely  upon  their  operation.  Thus  from  the  first 
section  of  the  Act  of  1806  the  following  portion 
is  quoted:  "Any  person  or  persons,  or  the 
legal  representatives  of  any  person  or  per- 
sons, who,  on  the  Ist  of  October,  in  the  year 
1800,  were  resident  within  the  territories  ceded 
by  the  French  republic  to  the  United  States, 
by  the  Treaty  of  the  30th  of  April,  1803,  and 
who  had,  prior  to  the  said  Ist  day  of  October, 
1800,  obtained  from  the  French  and  Spanish 
governments,  respectively,  during  the  time 
either  of  eaid  governments  bad  the  actual  pos- 
session of  said  territories,  any  duly  registered 
warrant  or  order  of  survey,"  etc.;  but  thia  quo- 
tation omits  the  following  terms,  which  essen- 
tially control  every  part  of  the  section  that 
precedes  them,  viz.,  "for  lands  lying  within  the 
said  territories  to  which  the  Indian  title  had 
been  extinguished,  and  which  were  on  that  day 
actually  inhabited  and  cultivated  by  such  per- 
son or  persons,  or  for  his  or  their  use." 

The  first  requisite  prescribed  by  this  section 
of  the  law  aa  necessary  to  give  validity  to  title* 
resting  upon  the  actual  territorial  occupation 
of  the  French  or  Spanish  authorities  is.  that 
the  grantees  or  their  representntives  should,  on 
the  1st  day  of  October,  1800.  be  residents  with* 
in  the  territories  ceded  by  the  French  Republic 
to  the  United  States.  The  next  eonilitiun  im- 
posed *by  this  statute  is.  tbat  the  In-  ['620 
dian  title  to  eueli  kinds  ilinnld  have  been  »:- 
tinguished.  And  third,  tbitt  the  londs  thu> 
granted  should  b.iv..  U:;:.  on  iIil'  l^t  ,hiv  of  Oc- 
tober, 1800.  actnallv  inhiiliiti'd  and  ruttivated 
by  the  grantees,  or  fur  tlirir  iwp.  Witbimt  in- 
quiring into  the  fnlfillmi'nt  of  tlii>  stcond  of 
{],<■»,•  conditions,  or  into  tU<-  ntcissitv  tor  its 
fulfillment,  it  will  be  seen  tbat  the  first  and 
tbe  third,  made  essential  by  tlie  statute,  have 
been  entirely  unperformed.  Thus  it  is  stati'd  in 
the  petition  of  the  appellees,  that  aa  early  as 
1784  the  family  of  D'Auterive  removed  from 
the  State  of  Louisiana.  It  is  nowhere  proved, 
or  even  alleged.  tli;tt  at  any  subsequent  period 
they  rflurni'd  to  thia  land,  much  less  tbnt  in 
ISdO.  or  at  any  other  time  posterior  to  1784, 
■  by  thei      ■ 


^-  thi'i 


r  thrr 


tality  of  theirs,  cultivated  this  land.  On  the 
continry,  either  of  these  inferences  is  irreaiat- 
ihly  excluded  by  the  statement  in  the  ptftiliim, 
that,  after  the  removal  of  the  family  of  D'Au- 
terive, much  of  this  land  waa,  by  the  Spanish 
government,  during  its  possession  of  the  coun- 
try, granted  to  other  persons.  The  alleged  in- 
fancy of  the  children  of  D'Auterive  in  the  year 
1T84,  even  if  tbere  had  been  a  saving  for  the 
benefit  of  infants  against  the  requisites  of  tbe 
statute,  could  scarcely  authori/j?  a  preaunip- 
tioQ  in  their  favor,  after  a  lapse  of  more  than 
half  a  century,  viz.,  from  1784~to  1837,  during 
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which  period  this  claim  h&a  h«eii  petnitted  to 

Toe  fourth  section  of  the  Act  of  CongrcM,  al- 
io quoted  in  thc  argument  for  the  appellees,  if 

applicable  in  any  sense  to  their  pretenaiona, 
certainly  adds  nothing  to  their  intrinsic  force. 
This  section  is  a  simple  requisition,  that  per- 
Bons  claiming  lands  within  the  Territory  of 
Louisiana,  by  virtue  of  any  legal  French  or 
Spanish  grant  made  prior  to  the  Ist  day  of  Oc- 
tober, ISOO,  may,  and  persons  claiming  lands  in 
the  said  territories  hy  virtue  of  any  grant  or 
incomplete  title  bearing  date  subsequently  to 
the  lat  day  of  October,  JSOO,  shall,  before  the 
lat  day  of  March,  18DQ,  deliver  to  the  register 
of  the  land  office  or  recorder  of  land  titles  with- 
in whose  district  the  land  may  be,  a  notice  in 
writing,  stating  the  nature  and  extent  of  his 
claims,  together  with  a  plat  of  the  tract  or 
tracts  ao  claimed;  and  shall,  also,  on  or  before 
that  day,  deliver  to  the  register  or  recorder,  for 
the  purpose  of  being  recorded,  every  grant, 
order  of  survey,  deed  of  conveyance,  or  other 
written  evidence  of  his  claim.  This  section 
then  proceeds  to  declare,  as  a  penalty  for  non- 
compliance with  ita  directions,  that  all  the 
rights  of  the  claimant  derived  from  the  Grat  two 
sections  of  the  act  (embracing  all  grants 
founded  upon  mere  territorial  occupation  by 
France  or  Spain)  shall  become  void,  and  for- 
ever after  be  barred;  and  that  no  incomplete 
•  2.7*]  'grant,  warrant,  order  of  survey,  deed 
of  conveyance,  or  other  written  evidence,  which 
shall  not  be  so  recorded,  shall  ever  be  con- 
sidered or  admitted  as  evidence  in  any  court 
ol  the  United  States,  against  any  grant  de- 
rived from  the  United  States.  But  tor  the 
Act  of  Congress  of  the  0th  of  February,  1S35, 
entitled  "An  Act  for  the  final  adjustment  of 
claims  to  lands  in  the  State  of  Louisiana,"  the 
fourth  section  of  the  Act  of  1605  would  have 
operated  as  a  complete  bar  to  the  claim  of  the 
appellees  from  the  1st  day  of  March,  1806.  The 
Act  of  1S35  removes  that  bar  so  far  aa  to  per- 
mit, within  the  apace  of  two  yeara  from  its 
date,  the  prosecution  of  claims  simitar  to  that 
of  the  appellees,  but  this  act  accomplishes  noth- 
ing beyond  this  permisaion.  It  imparts  no 
merit  or  strength  to  any  claim  which  such 
claim  did  not  previously  possess.  Upon  a 
view  of  this  case,  then,  we  think  that  the  de- 
cision of  the  District  Court  should  be  reversed, 
and  the  petition  of  the  appellees  dismissed, 
and  that  decree  i*  accordingly  hereliy  reveTsed. 


Thia  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court  that 
the  title  of  the  petitionera  is  null  and  void. 
Whereupon,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
District  Court,  with  directions  to  dismiss  the 
petition  of  the  claimants  in  this  causa. 
&e8 


WM.  J.  MINOR,  JAMES  C.  WTLKINS,  aim=^ 
Henry  Chotard,  Executors  of  the  Last  WiSr  j 
and  Testaiuent  of  Katharine  Minor,  D-^^Si 
ceased;  Francea  Chotard,  Katharine  L.  W:  — n 
Itins,  and  Wm.  J.  Minor. 


Treaty  between  U.  S.  and  Spain  eatablishL   ■ 
boundary      line — Spaniah      land      grant 
Georgia,  invalid — confirmation  by  act  of  C^c: 
gress — when  grant   of   laud  presumed. 


By  the  Treaty  of  3 
BDi]  Spain.  Spnla  adi 

tude.  and  her  piovlo 


irth  L  ^11- 
(Itun.  led 

Georgia,  was  ceded  to  tbe'UnltV'd'  ^tafes  In  1^^4£ 

the  :;7tb  of  October,  1705.  sha 


bare  their  ei 

7  SO, 

On  the  3d  of  March. 


led.     See.  aJso,  3  UoirAWd. 


On  the  3d  of  March.  1S03.  Congress  nassedK  ii 
act  (2  Slat,  at  I^rge.  229)  estibllshlnE  *a  (•«■» 
Board  of  CommisaloDera  to  examine  theae  gtS-UtL 


DaarmatloD  b;  the  U 


ol  the  United  S 
Without  Buch 
a  erant  of  land 
thrrty-flrst  degi 
ernor-Oeneral    ( 


Tbe    original    grantee   Indorsed    upon    the 

that   he   had    eonteved   It    to -■•■ 

afterwards    married    and    re 


another   In- 


iment,  reciting  Its  date,  and  that  it  accomH- 
I  the  deeds  executed.,  The  coDQrmatloa  at  cbe 
imUsIonecs  followed  ind  adopted  this  chain  ol 

hat  Inatrumeot  of  Mnveyance  belnj  Iwt,  « 
I   be  piesiimed.   under  the  clrcumBtances.   Uiil 

original  grantee  lolended  to  convey  to  hl>  wlft< 
reatcr  estate  than  the  lav  would  have  eadovol 


the  case  show  a  superior  equity  In  tbe  title  of  *^ 
wife  over  that  of  the  child  of  the  original  irasttc. 
vli.,  the  motive  which  led  to  tbe  conTCfian:  "!* 
fact  that  tbe  widow  sold  the  property  for  Its  ta^' 
value,  saw  tbe  premises  occupied  by  person*  dtlV' 
Ing  them  In  fee  for  thirty  years,  and  Deter  ta- 
formed  her  son  that  be  bad  a  rlebt  to  Ul*  pnw>rt5 
after   bei   decease.  . 


THIS  was  an  appeal  from  the  Circuit  Cob^^ 
of  the  United  States  for  the  Southern  PS-^ 
trict  of  Misaissippi,  sitting  as  a  court  of  equit^^V' 
The  circumstances  of  the  case  were  theae:  ^,._, 
On  the  Ist  of  July,  1794,  Gayoso  de  L«™^^^. 
presented  the  following  petition  to  the  Govei^^^ 
or-General  of  Louisiana  :  ^i 

"To  the  Governor-General:  Col.  Manu^^j 
Gayoso  de  Lemos,  Governor  of  the  town  M^^t 
District  of  Natchez,  to  your  Honor  sayeth,  tb^^^ 
he  owns  a  half  a  league  from  this  town  a  trae^^. 
of  land  which  he  has  bouj^ht  to  build  theren^^  i 
on  a  house,  and  to  raise  the  commodities  tlK^^i 
will  do  to  his  family;  but  being  also  in  want  ^^ 
pasture  for  his  horses  nnri  other  quadrupeds,  C™ 


idM 


SuBi^aox  Bt  Ai.  V.  MiNOB  cr  ai. 


to  IncreasB  It  to  cotidin  on«  thousand  arpents; 
•ad  petitioner  will  ever  amy. 

(Sifted)  "Mannef  GayoHO  ae  Lcmos. 

"Natchez,  Jnly  let,  1704— say  17B4  " 

On  the  Sth  Auf^uet  following  the  governor  is- 
■ued   thp    f^iIloH-ing   order  to   CnrloB   Trudeau, 


than 


Tejoi 


"New   Orleans,   8th  July.    1794. 

'HSranted. — Tha  surveyor  having  to  desig- 
nate the  limitB  in  the  notes  of  survey,  which 
■hall  he  exhibited  to  me,  bo  that  a  title  in  a  due 
form  may  be  extended  to  the  party. 

(Signed)  "El.  Baron  de  Carondelet." 

A  plat  waa  aeeordingly  made  out.  and  re- 
«2B*]  turned  on  the  £l  "of  September,  upon 
which  »  grant  was  issued.  No  translation  ot 
the  ^raut  being  in  the  record,  the  original  is 
not  inserted. 

On  the  12th  of  February,  1795,  the  followiag 
indoraement  was  made  upon  the  grant: 

•lUeorded.  Natchen,  12th  day  of  February, 
1795.  This  grant  ia  trannferred  to  Mrs.  Mar- 
gsretta  Watts  by  a  written  instrument  made 
on  this  day. 

^Manoel  Gayoso  de  LemoH." 

Soon  after  this,  either  in  the  year  iim  or  the 
ewly  part  of  1796,  a  private  marriage  took 
place  between  Gayoeo  and  Margaret  Watts. 
The  reasons  for  ita  being  private  are  thus  ex- 
plained in  tlie  deposition  of  Judge  King,  and 


Jndge  King^  Testimony, 
^0  the  flrat  interrogatory  he  saith,  he  be- 
Ueves  that  Fernando  Gayoso  waa  bom  at  Nat- 
dtei,  in  the  year  1706  or  1707,  and  thnt  he  wns 
the  legitimate  son  of  Don  Manuel  Gayoso  de 
Lenios  and  Kfargaret  Watts;  and  witness  will 
proceed  to  state,  as  he  is  requested  in  the  in- 
terrogatory, some  of  the  ciruunislances  wliicli 
induce  bis  belief.  Sometime  in  the  year  1707 
or  ITOB,  Don  Manuel  Gayoso  was  m.'xli!  fifiypt- 
nor  of  the  Province  of  Louisiana,  and  arrived  at 
Kew  Orleans  in  one  of  those  years  to  take 
charge  of  his  government.  He  came  to  the  city 
in  •  barge,  and  landed  immediately  opposite  the 
■tore  of  witness.  Witness,  being  acquainted 
with  the  governor,  went  on  board  the  barge 
with  others  to  welcome  his  arrival.  Mrs.  Gay- 
oao  (Margaret  Watta)  waa  with  the  governor, 
and  had  her  aon,  the  said  Fernando  Gayoso, 
then  an  infant,  in  her  arms;  witness,  to  the 
beat  of  his  recollection,  took  the  child  from  his 
mother's  arms,  and  carried  him  on  shore.  Wit- 
ness had  known  the  said  Mrs.  Gayoso  as  Miss 
Margaret  Watta,  previona  to  her  first  marriHge. 
Hanng  been  the  bearer  of  a  letter  of  introduc- 
tion from  General  Wilkinson  in  1703  to  Gover- 
nor Gayoso,  then  (jovemor  of  Natchez,  witnoas 
waa  invited  to  fail  house,  where  he  became  ac- 
quainted with  his  family,  then  consisting  of 
Mrs.  Watts,  the  mother. in- law,  and  Miss  Mar- 
;>«ret  Watts,  his  sister-in-law. 

"In  the  year  1796  or  1787  it  was  currently 
reported  and  believed  In  the  city  of  New  Or- 
leans, where  witness  tlien  residtnl,  that  Gov<'r- 
nor  Gayoso  had  been  privately  married  to  Mar- 
gurat  Watts  at  Natchez,  which  marriage  could 
not  be  publicly  acknowledged,  bcdiiw  it  h:iil 
heen  contracted  without  the  perminsion  of  th" 
lEtag  «f  Spain,  or  perhaps  the  distH'ii-iilion  ut' 
•a**]   the  'Fm  waa  needed,  as  the   former 


wife  of  Governor  <3ayoao  had  been  a  sister  of 
Margaret  Watts,  or  perhaps  for  both  these  rea- 
sons. Some  time  after  the  arrival  of  Governor 
Gayoso  at  New  Orleans,  tlie  Bishop  of  Havana 
happening  to  be  there,  and  the  impedimenta  to 
the  marriage,  whatever  they  were,  linving  been 
removed,  the  nuptial  ceremony  waa  publicly 
solemnized  by  the  bishop.  Witness  was  not 
present  at  the  marriage,  but  the  fact  that  it 
waa  celebrated  was  one  of  general  notoriety, 
and  universally  believed  in  the  city  of  New  Or- 
leans. Witness  was  frequently  at  the  house  of 
Governor  Gayoso  in  the  city  of  New  Orleans, 
where  he  saw  Mrs.  Gayoso  (Margaret  Watts) 
and  Fernando  Gayoao,  and  on  all  occaaiona  the 
former  was  treated  ns  the  wife  of  the  governor, 
and  tiie  latter  as  t)ic  child  of  their  marriage. 
Mrs.  Gayoso,  as  witness  always  understood, 
was,  after  the  death  of  Governor  Gayoso, 
treated  by  the  Spanish  government  as  his 
widow,  and  as  such  allowed  during  her  widow- 
hood  a  pension  equal  to  half  the  annual  salary 
of  her  dtccaaed  husband.  Fernando  Gayoso 
lived  with  his  mother  during  his  minority,  ex- 
cept when  at  achool,  and  was  always  spoken  of 
by  her  ae  the  issue  of  her  marriage  with  Don 
Manuel  Gayoso  de  Lemos.  Margaret  Watts 
left  at  her  death  several  other  children,  issue  of 
a  second  marriage.  At  the  settlement  of  her 
Buecession,  Fernando  Gayoao  was  treated  as 
one  of  her  legitimate  heirs,  and  as  such  received 
his  portion.  From  all  theae  circumstances, 
witness,  who  knew  the  parties  from  the  dates 
already  stated  to  those  of  their  respective 
deaths,  has  always  believed  tJiat  Fernando 
Gayoao  was  the  legitimate  son  of  Don  Itlanuei 
Gayoao    de    Lemos   and   Margaret   Watts,   bia 

Letters  of  Gayoso  to  Mr.  Wjkoff. 

(These  letters  were  produced  and  proved  by 
Eliza  Parrott,  the  daughter  of  Mr.  Wikoll.) 
"New  Orleans.  2lBt  February,   1796. 

"My  dear  friend^I  suppose  that  by  this  ymi 
and  my  dear  sister  are  acquainted  with  my  re- 
turn from  my  long  campaign,  by  a  letter  that 
our  mamma  wrote,  as  I  arrived  at  the  Natcheu. 
Now,  this  is  to  inform  you  that  by  the  last 
packet,  I  received  my  promotion  as  brigadier- 
general  for  my  former  services,  and  I  still  hope 
that  the  ensuing  packet  will  bring  me  some 
other  good  news,  in  recompense  of  the  success- 
ful campaign  that  I  have  finiBhed,  The  last 
was  a  general  promotion,  in  which  the  govern- 
or-general  of  this  province  was  m.ide  major- 
general,  and  several  others  promoted. 

"A  neighbor  of  yours  Is  just  going  away,  so 
this  just  to  repeat  to  you  my  a^eetion,  to  give 
my  love  to  my  dear  sisiter,  'and  to  cm-  ['031 
lirace  your  sweet  children.  Tell  Manuel  that 
he  must  come  to  see  his  godfather.  Indeed, 
my  friend,  we  must  continue  to  make  our- 
selves happy  with  on  interview  of  our  families; 
our  dear  mamma  will  look  upon  such  an  event' 
as  the  greatest  ble^^ing  she  could  experience; 
therefore  you  must  begin  to  think  how  to  bring 

"Aa  I  am  assured  that  you  have  been  puz- 
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iiry  lioiise,  with  one  hundred  acres  boidvi' 
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Ing  the  town  that  I  settle  on  tnj  d«ar  Pegg]'. 
besideH  a  very  considerable  allowance  of  my 
estate;  however,  for  the  public,  I  must  wait 
for  the  king's  permission,  which  is  important 
to  Peggy  to  secure  her  the  military  pension; 
but  this  will  be  had  by  the  latter  end  of  this 
year,  and  perha^  by  that  time  some  consider- 
able alteration  m  my  public  station,  which  I 
hope   may  enable  me  to   serve  you. 

'*I  repeat  m^  aSectionable  love  to  my  dear 
■ister  and  children,  and  I  remain,  sincerely, 
your  truest  friend  and  humble  servant, 

"Manuel  Gayoso  de  Lemos." 
"Natchen,   March  6th,   1797. 

"My  dear  friend — The  American  Commis- 
sioner, Mr.  Elicot,  arrived  here,  and  in  a  few 
days  I  shall  set  off  with  liim  to  have  the  first 
conference  with  the  Baron  near  Clark's.  Per- 
haps we  may  111  the  first  point  immediately, 
but  it  will  be  some  time  jet  before  we  proceed 
any  further;   therefore,  I  gliall  return  to  this 

Elace.  In  this  situation  I  am  overpowered  with 
usinesB. 

"I  wait  with  impa.tience  for  the  necessary 
permission  to  publish  my  marriage,  which, 
however,  is  as  binding  now;  but  the  public 
sanction  is  necessary;  I  am  in  hopes  that  it 
will  arrive  by  the  first  packet.  General  Former 
is  lately  arrived  here  with  bis  daughter,  mar- 
ried to  Dr.  Longstreet,  whom  I  suppose  you 
know,  though  he  is  very  young — (I  mean  Mr. 
Longstreet).  He  thinks  of  paying  you  a  visit; 
it  seems  that  he  is  related  to  you. 

"My  kind,  affectionate  regard  to  my  sister 
and  children;  and  I  remain,  sincerely,  your 
most  humble,  obedient  servant  and  friend, 

"Manuel  Oayoso  de  Lemos." 
"New  Orleans,  18th  August,  1797. 

"My  dear  friend — Though  as  busy  as  you 
may  euppose  at  my  arrival  here,  I  do  not  wish 
to  let  this  opportunity  pass  without  renewing 
to  you  and  to  my  dear  sister  tlie  sinccri"  iisaur- 
ances  of  my  aifcclion  and  att]ip!iNii'iit  for  vou. 
«32']  I  left  our  'friends  well  iit  Uoiicord.  willi 
the  addition  of  a  fine  boy  that  four  days  liencc 
will  be  one  month  old.  At  the  beginning  of 
October  I  shall  send  my  galiot  for  your  sister, 
whom  I  did  not  bring  down  on  account  of  the 
excessive  heat,  and  because  she  would  find  the 
house  not  conveniently  furnished  at  our  first 
arrival.  The  retard  of  the  packet  from  Europe 
was  the  cause  of  the  delay  of  the  King's  per- 
mission, as  likcivise  of  my  promotion  to  the 
commnnd  of  the  province,  signed  by  the  King 
the  20th  of  October  last;  however,  they  both 
arrived  at  tlie  snme  time,  and  restored  tran- 
quillity to  our  friends. 

"When  we  are  llxcd  at  home,  I  shall  insist 
on  a  visit  from  my  dear  sister,  etc.,  etc.,  one  of 
these  days.  1  shall  prepare  a  summons,  which 
1  shall  send  up  to  Coni-ord,  to  be  signed  by 
Lady  Governante,  as  brlonping  to  her  depart- 
ment, to  obtain  the  desirable  end.  The  new 
Governor  of  Texas  is  a  friend  of  mine.  I  have 
already  wrote  to  him  an  account  of  your  ne- 
groes, but  it  would  be  necessary  to  have  names 
and  description,  which,  if  you  si'nd  to  me,  I'll 
have  circulated  >n  all  the  outposts,  etc. 

"If  I  can  be  of  any  service  to  you,  I  need 
not  add  here  complimentary  expresHiuns.  1 
■hall  do  it  cheerfully.  My  love  to  my  ileur 
bLster  and  all  the  little  cohort.    I  hope  she  Iim 
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T>cen  happily  delivered,  and  that  you  all  enjoy 
good  health. 

"I  am,  sincerely,  your  most  humble  servanl 
and  friend, 

"Manuel  Gayoso  de  Lemoa." 

On  the  14th  of  July,  1797,  Fernando  wan 
bom,  as  appears  from  the  following  certificate: 

"Manuel  Gayoso  de  Lemos,  brigadier  of  the 
royal  armies,  military  and  civil  Governor  of  th« 
town  and  District  of  Natchez,  etc.,  on  this  Fri- 
day, Mth  July,  1797,  at  seven  minutes  to  one 
o'clock  in  the  morning,  my  wife,  Margaret 
Watts  Gayoso,  was  delivered  of  a  robust  and 
healthy  child,  to  whom  I  determined  to  glTO 
the  name  of  Fernando. 

"Manuel  Gayoso  de  Lemos." 

On  the  10th  of  December,  1707,  the  offidal 
ceremony  of  marriage  was  performed,  aa 
shown  by  the  following  certificate: 

"No.  422.— On  Sunday,  10th  of  Demmber, 
of  the  year  1797,  the  most  Chriatian  Don  Lnla 
Tenalvery  Cardenas,  most  worthy  prime  bish- 
op of  this  diocese  of  Louisiana  and  Florida*, 
Marriage  ol  Don  of  the  Council  of  his  Majesty, 
tle"'i^'moB'^"'and  ™*"'*'*  ^^^  imparted  the 
Mlaa  Margaret  nuptial  benediction  to  Don 
watts.  Manuel     Gayoso    de     Lemos, 

brigadier  of  the  royal  armies  of  His  Catholic 
Majesty,  civil  and  military  Governor  of  the 
'aforesaid  province,  a  native  of  the  ['6S3 
kingdom  of  Galicia,  and  Margaret  Watts,  his 
legitimate  wife,  native  of  Baton  Rouge,  district 
of  this  same  government.  Thsy  performed  con- 
fession and  communion,  and  to  certify  the 
above,  I  sign. 

"Fr.  Antonio  de  Sedella. 

'The  above  is  a  true  copy  from  the  oriKioal, 
kept  in  the  archives  of  the  above  church   for 
reference.     New  Orleans,  23d  August,  1844. 
"Ant.  Duluc, 

"Secretary   of  the   Vestry   of  the   St.   Louis 
Church." 

In  July,  1790,  Gayoso  died,  and  was  buri«d 
in  New  Orleans,  being  then  civil  and  military 
Governor  of  the  Province  of  Lotiisinuji. 

On  the  lOth  of  August,  170.>.  Margarrt 
Watts  tiayoso  conveyed  to  Dnniel  Clark,  Jr., 
for  the  CO  iisi  deration  of  $5.01)1),  a  certain 
plantation  or  tract  of  land,  "known  by  the 
name  of  Concordia,  situated,  lying,  and  being 
in  the  Missisaippi  Territory,  in  the  United 
States  of  America,  about  lialf  a  lcnt;ue  north- 
cast  of  the  fort  of  Natchez,  containing  one 
thousand  acres,  or  arpents,  be  the  same  mora 
or  less,  as  is  fully  exprrascd  in  the  (.'runt  and 
plan  of  said  land,  No.  632,  accompanying  this 
bill  of  sale;"  and  accompanied  the  sale  with  a 
general  warranty. 

On  the  15th  of  August,  1800,  Daniel  Qark 
conveyed  the  pvop'-rty  to  William  Lintot  for 
ten  thousand  dollars.  The  deed  contained  the 
following  recital: 

"This  indenture,  made  this  15th  dt^  of 
August,  in  the  year  1800,  between  Daniel  Clark, 
of  the  Mississippi  Territory,  of  the  one  part, 
and  William  Lintot,  of  the  territory  aforesaid, 
witncsseth:  That  wlii'rcns.  on  the  10th  day  ol 
September,  in  the  year  17'JJ.  there  was  granted 
by  the  Baron  de  Carondelet,  Governor  of 
Louisiana,  unto  Don  Manuel  Gnyniio  de  Lemoa, 
a  tract  or  parcel  of  Innd,  called  Concord,  coil' 
taining,  by  estimation,  one  thousand  acres,  with 
Howard  >«. 
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the  appurtenance*  situated  in  the  district  aforo- 
tmid,  aa  per  plat  and  grant  accompanjing  thia 
will  more  lullj  appear.  And  whereoB,  b;  an 
iiiBtru&ient  of  writing,  which  also  accompftnits 
thia,  dated  the  I2th  dtiy  of  February,  in  " 
7ear  1795,  the  eaid  Don  Manuel  Gajosi 
Lemos  did,  for  certain  considerationa  therein 
recited,  convey  the  said  land,  with  all  the  up 
purtenances,  to  Marraret  Watts;  and  whprcn^ 
the  said  Ttfargaret  Watta,  now  the  widow  til 
the  said  Don  Manuel  Gayoso  de  Lemog,  b;  her 
deed  dated  the  10th  day  of  August,  1703. 
which  also  accompaniea  thia,  did  convey  the 
taid  land  with  the  appurteuancea  to  Daniel 
Clarlc,  then  junior,  for  the  valuable  conaidera- 
tion  of  SvB  thousand  dollars,"  etc. 
•34*]  *0n  the  I6th  of  November,  1800,  Lin 
tot  conveyed  to  Stephen  Minor,  the  ancea- 
tor   of   the   appellees. 

In  ISO'i  a  contract  was  made  betweon  the 
United  States  and  the  State  of  Georgia,  by 
which  Georgia  ceded  to  the  United  States  all 
the  territory  in  which  the  granted  Innd  waa. 
But  it  was  stipulated  in  the  deed  of  ceasion, 
that  "all  persons  who,  on  the  2Ttli  of  October, 
1796,  were  actual  settlers  within  the  territory 
thus    ceded,   abould   be    confirmed    in    alt    the 

Sints  legally  and  fnllf  executed  prior  to  that 
J,  by  the  former  British  government  or  the 
goremment  of  Spain."  This  agreement  be- 
tween the  United  States  and  Georgia  will  be 
found  in   1  Land  Laws,  G68. 

On  the  Sd  of  March,  1803,  Congress  passed 
an  act  (2  Stat,  at  lArge,  229),  entitled  "An 
Act  for  regulating  the  grants  of  land  and  pro- 
viding for  the  disposal  of  lands  of  the  United 
Stata,  south  of  the  Statn  of  Tennessee."  This 
act  eatabliahed  a  board,  before  which  all  claims 
were  to  be  brought,  and  the  sixth  aection  pro- 
vided that,  where  it  shall  appear  to  the  board 
that  the  claimant  is  entitled  to  a  tract  of  land 
under  the  articles  of  agreement  and  cesaion 
with  Georgia  aforesaid,  ui  virtue  of  a  British 
"or  Spanish  grant  legally  and  fully  eiiecuted, 
they  shall  give  a  certificate  thereof,  deacribing 
the  tract  of  land  and  the  grant,  and  statinj; 
that  the  claimant  is  couQrmed  in  his  title  there- 
to b7  virtue  of  the  said  articles;  which  certifi- 
cate, being  recorded  by  the  regiater  of  tlie 
land  oflice,  shall  amount  to  a  relinquishment 
forever  on  the  part  of  the  United  States." 

In  IS04  the  following  proceedings  took  place 
before  the  board: 

"Monday,  the  lOth  of  September,  1804,  the 
tMMrd  met. 

"Vo.  1220.  Stephen  Minor  claims  one  thou- 
•and  arpents,  Spanish  patent  to  Manuel  Gay- 
oeo,  dated  the  12th  of  September,  1794,  who  as- 
signed  and  transferred  the  same  to  Margaret 
^^tts,  aftcrvards  Margaret  Watts  Gayoso, 
the  12th  of  February,  1705,  who  conveyed  the 
same  to  Daniel  Clarlc  by  deed,  dated  the  10th 
of  August,  1790,  who  conveyed  the  same  to 
William  Lintot,  the  16th  of  August,  ISOO,  who 
conveyed  the  same  to  the  present  claimant  on 
the  15th  of  September,  ISOO;  the  patent  to 
Gayoso,  assignment  to  Margaret  Watts,  deed 
from  Uargaret  to  Clark,  deed  from  Clark  to 
IJntot,  and  deed  from  Lintot  to  Stephen  Minor, 
were  produced  in  evidence,  filed  with  the  reg- 
iaUr. 

Witness  William  Barland  on  oath  snyx 
that  Margaret  Watts  Gayoso  waa  an  actual  Bct- 
IS  It.  ed. 


And  on  thf  18th  of  September,  1805,  the  fol- 
lowing certificate  was   iaaued: 
■"A    Xo.    eiO.      MiasisBippi    Territory,    ["sas 
Register  1220. 

"Board  of  Commissioners  west  of  Pearl 
Kiver,  established  by  a  law  of  Congress  regu- 
lating the  grants  of  land,  and  providing  for  the 
Jispoaai  of  lands  of  the  United  States  south  of 
the  State  of  Tennessee. 

"Stephen  Minor  claims  a  tract  of  seven 
hundred  and  fifty-six  arpenta  of  land,  situated 
in  Adams  County,  near  the  city  of  Natchez,  by 
virtue  of  a  grant  under  the  authority  of  the 
Spanish  government,  to  Manuel  Gayoso  de 
Lemos,  for  one  thousand  arpents,  bearing  date 
the  12th  day  of  September,  in  the  year  1704, 
having  such  shape,  form,  and  marks,  both 
natural  and  artificial,  as  are  represented  in  the 
plat  annexed  to  said  grant,  and  legally  con- 
veyed to  the  claimant. 

■■We  do  certify  that  the  said  Stephen  Minor 
is  continned  in  his  title  thereto  by  virtue  of  the 
articles  of  agreement  and  cession  between  the 
United  States  and  Georgia. 

"Given  under  our  hands,  at  the  Town  of 
Washington,  in  the  County  of  Adams,  this  18th 
day  of  September,  in  the  year  1805,  and  in  the 
thirtietii  year  of  the  independence  of  the  Unit- 
ed States,  Kobert  Williams, 

"Thomas  H.  Williama, 
"Commissioners." 

It  was  admitted  that  those  who  claimed  u 
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of  the  certificate  of  confirmation. 

In  December,  1803,  Alargaret  Watts  Gayoso 

married   Captain   Stelle   of   the   United  States 

Stelle  died  in  1819,  and  Margaret  in  1829. 

On  the  Wth  of  May,  1832,  fernando  Gayoso 
de  Lemos,  a  citizen  of  Louisiana,  filed  a  bill  in 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  against  Job 
Kouth,  Katharine  Minor,  John  Minor,  execu- 
tor of  Stephen  Minor,  and  John  William 
Minor,  of  Mississippi. 

The  bill  charges  that  the  complainant  is  the 
tanful  son  and  only  heir  of  Manuel  Gayoso  de 
Lemos,  deceased,  and  that  the  said  Manuel  was, 

I  Uie  aith  of  October,  1795,  an  actual  settler 

ilhin  the  Territory,  now  the  State,  of  Miaais- 
sippi,  ceded  by  Georgia  to  the  United  States  on 
the  14th  of  April,  1^02;  that  he  then  held  s 
grant  legally  and  fully  executed  prior  to  the 
27th  of  October,  1795,  by  the  government  of 
Spain,  for  1,000  arpents  of  land,  now  situated 
in  Adams  County,  Mississippi;  that  be  or  his 
legal  representatives  were  entitied  to  a  confir- 
mation of  that  grant  by  the  articles  of  cession 
between  the  United  States  and  Georgia,  ond  that 
the  said  Manuel's  wife,  Margaret,  'the  ['B30 
complainant's  mother,  survived  her  husband, 
married  James  Stelle  in  1804  or  1S05,  and  died 
,  182U,  and  that  Stelle  died  in  1819. 

The  bill  further  states,  that  Stephen  Minor, 
deceased,  late  of  Adams  County,  Mississippi, 
became  possessed  of  the  evldeneea  of  the  said 
Manuel's  said  tille,  and  after  the  death  of  th'! 
lid  Manuel,  and  during  the  infancy  of  the 
implainant,  and  while  he  resided  In  Louisiana, 
procured  from  the  Board  of  Commissioners, 
nest  of  Pearl  River,  the  issiwf  ia  him,  in  Ids 
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falsely,  and  by  imposition  procured  to  the 
Baid  Minor  in  fraud  of  the  complainant's  rights, 
and  of  riffht  belonged  and  ought  to  have 
issued  to  the  complainant  as  sole  legal  heir  of 
the  said  Manuel;  that  Stephen  Minor  died  ii: 
ISIS  or  ISie,  leaving  bia  wife  Katharine  (on< 
of  the  defendants)  devisee  and  trustee  of  all  his 
estate,  and  making  her  and  John  Minor  (also  a 
defendant),  his  cxecutorB;  and  that  the  execu- 
tors on  the  25th  of  January,  1320,  conveyed  the 
land  to  the  defendant  William  J.  Minor,  the 
son  of  Katharine  Minor,  who,  on  the  same  day, 
reconveyed  to  his  mother,  in  whose  possession 
it  now  is,  with  the  Spanish  grant,  as  it  was  be- 
fore in  her  husband's  possession,  and  that  be- 
fore these  last -mentioned  conveyances  the  par- 
ties to  them  were  awaro  of  the  complainant's 
claim. 

The  bill  further  states  that  Job  Routh,  then 
and  now  a  citizen  of  Adams  County,  Uisaissip- 
pi,  procured  from  the  same  board  of  commis- 
sioners,  in  like  manner  as  Jlinor,  a  certificate 
for  Z44  arpents  of  said  tract,  under  and  by  vir- 
tue of  the  said  evidence  of  the  said  title  of  the 
complainant's  father,  and  has  long  been  In  pos- 
session, and  that  said  certificate  belonged  and 
ou^^ht  to  have  issued  to  the  complainant. 

'The  bill  prays  that  Katharine  Minor  and  Job 
Routh  may  be  decreed  to  convey  the  land  to 
the  complainant,  and  deliver  him  the  evidence 
of  the  title  to  it,  and  to  account  for  the  rents 
and  profits,  and  for  general  relief. 

After  sundry  proceedings  of  demurrers, 
which  were  overruled,  and  bills  of  revivor, 
which  it  is  not  necessary  to  state,  the  defend- 
ants answered,  in  November,  I84S. 

The  answer  sets  out  the  title  at  law  of  the 
appellees,  beginning  with  the  Spanish  grant 
which  lies  at  its  foundation,  tracing  the  as- 
signment of  that  grant  through  its  several  suc- 
cessive holders  to  Stephen  Minor,  showing 
Minor's  application  under  it  to  the  board  ot 
commissioners,  west  of  Pearl  River,  appointed 
by  virtue  of  the  Act  of  Congress  of  3d  March, 
1803,  "for  regulating  the  grants  of  land,  and 
providing  for  the  disposal  of  lands  of  the  Unit- 
ed States  south  of  the  State  of  Tennessee,"  and 
637*]  'the  certificate  of  the  hoard  in  his  favor, 
and  thence  deducing  their  title  regularly  from 
him.  It  denies  that  the  certificate  was  issued 
to  Stephen  Minor  unlawfully,  falsely,  or  by 
imposition  or  fraud;  and  avers  that  the  Con- 
cord plantation  has  been  in  the  possession  of 
tbem,  and  those  under  whom  they  claim,  since 
the  10th  of  August,  ITSS. 

The  answer  does  not  admit  Fernando  Gayoso 
to  be  the  lawful  son  and  heir  of  Manuel  Gay- 
oso, or  that  said  Manuel  married  Mnrgaret 
Watts,  or  that  she  left  children,  or  the  date  ot 
the  death  of  the  said  Manuel  or  Margaret,  or 
the  age  of  the  said  Fernando  at  the  time  of 
the  death  of  the  said  Manuel,  and  rc<)uiroB 
proof  of  the  averment  of  the  bill  on  these  heads. 

The  answer  further  denies  that  the  .'inid  Man- 
uel Gayoso  was  an  actual  settler,  witliin  the 
meaning  of  the  Act  of  Congress  of  27th  Octo- 
ber, 1705,  and  that  the  appellees  had  any  no- 
tice of  the  claim  of  the  appellants  prior  to 
the  commencement  of  the  suit;  and,  in  addi' 
tion,  relies  on  the  failure  of  the  appellants  to 
file   their   bill   within   twenty  years   after   the 
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To  this  a  general  replication  was  filed,  and  » 
large  mass  of  evidence  was  token. 

In  November,  1647,  the  cause  was  diseonUn- 
ned  as  to  the  heirs  of  Job  Routh,  and  abated  m 
to  Austin  Williams,  Archibald  Williams,  and 
Elias  Ogden.  It  then  came  up  for  argument 
on  the  bill,  answers,  exhibit,  and  proof,  when 
the  Circuit  Court  dismissed  the  bill,  with  coats. 

The  compIainHnts  appealed  to  this  court. 

It  was  argued  by  Mr.  Bullard  for  the  appel- 
lants, and  Mr.  J.  Haaon  Campbell  for  the  ap- 
pellees. 

Mr.  Bullard,  for  the  appellant,  said,  that 
before  stating  the  points  of  law  in  the  case,  it 
was  proper  to  say  that  the  judge  of  the  Dis- 
trict of  Mississippi  gave  as  a  reason  for  dis- 
missing the  bill,  although  no  written  opinioD 
was  delivered,  the  decision  of  this  court  in  the 
case  of  The  Lessee  of  Hickey  et  al.  v.  Stewart 
et  al.  3  Howard,  761.  That  case  appears  to  be 
totally  different  from  this.  Starke  claimed  im. 
der  an  order  of  survey  which  had  never  been 
presented  to  the  Boanl  of  Commissionera  for 
confirmation,  under  the  Act  of  1303,  and  ibia 
court  held  that  the  court  of  Chancery,  In  taking 
cognizance  of  Starke's  claim,  and  establishinx 
it  by  its  own  judgment  and  decree,  transoendea 
its  jurisdiction.  The  Gayoso  title,  ss  exhibited 
in  this  case,  was  complete  and  fully  eiecnt«d, 
as  contemplated  by  the  compact  with  Qeor^ 
in  1B02,  and  was  presented  to  the  commissionen 
and  confirmed;  but  confirmed  not  "in  [*tSft 
favor  of  the  heir  at  law  to  whom  the  fee  had 
descended,  but  to  Minor,  under  a  pretended 
right  of  Margaret  Watts  Gayoso,  and  we 
charge  Minor  as  the  trustee  of  the  infant  beir 
of  Don  Manuel  Gayoso  de  Lemos.  There  ia  b» 
analogy   between   the   two   cases. 

He  then  stated  the  following  points: 

The  first,  and  indeed  the  principal  question  in 

le  case  ia.  What  degree  of  estate  or  interest 
did  Clark,  Lintot,  and  Minor  acquire  under  the 
conveyanoe  of  Mrs.  Margaret  Gayoso  after  the 
death  of  her  first  LusbandT  Or,  in  other  words. 
what  was  the  extent  of  her  right  to  or  in  the 
landT 

I  am  willing  to  test  this  question  ritber  by 
the  Spanish  law,  which  was,  at  least  to  a  cer- 
tain extent,  in  force  in  the  District  of  Natchei, 
or  by  the  common  law,  supposed  to  prevail  in 
Georgia  at  that  time.  I  say  to  a  certain  extent, 
because  I  freely  admit  that  Spain,  not  being 
the  sovereign  de  jure,  had  no  right  to  dispooe  of 
any  of  the  public  domain;  but  being,  until 
179S,  the  sovereign  de  facto,  having  ita  govern- 
or, its  tribunals  of  justice,  and  a  body  of  laws 
or  usages,  in  reference  to  which  all  contracts 
and  donations  were  made,  and  which  regulated 
all  the  civil  transactions  of  the  people  and  the 
mutual  relations  and  capacities  of  individuals, 
the  Spanish  law  was  the  living  law  of  tbe 
people;  by  it  were  regulated  the  transfers  of  all 
property  once  severed  from  the  domain,  wheth- 
er by  controct,  or  last  will,  or  ah  intestate; 
every  question  of  marriage,  or  legiLJniacy,  ot 
donations,  either  mortis  causa  or  inter  vivo*. 
vhicli  arose  during  the  sovereignty  de  facto  of 
Spain,  ought  to  be  tested  by  the  Spanish  law. 

I.  A\'liat,   then,  was  ttie   Spanish   law  appli- 

iblc  to  this  rase,  as  it  relates  to  the  degree  of 
acquired  by  Madame  Gayoso?  And  beiv 
Howard  1*. 
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I  msram«,  what  la  moat  favorable  to  the  preten- 
tions of  the  defendants,  and  rendered  most 
probable  by  the  evidence,  that  the  land  in 
^ueition  was  settled  on  Miw  Watts  as  a  dona- 
tion in  eonsidcnition  of  her  marriage,  or  a  do- 
natio propt '-'-- 

Upon  t*^- 
in  full  pr 

riage;  in  whicli  event  her  right  would  be 
'duwd  mt  onoe  to  a  usufruct  during  her  natu- 
ral lifa  on  ft  life  e«t*te,  and  on  her  decease  the 
land  would  descend  to  the  heir  of  the  donor  or 
tnt  husband  exelusifelj.  1  relj  on  the  follow- 
ing anthoritiei:  S  Fartida,  law  26,  title  13; 
Oonunentaiy  of  Gregorio  Lopes;  IS  Law  of 
Toro;  GomA  ad  Leges  Tauri  Commentar}-. 
note  1st.  Original  Roman  Law :  Justinin  n. 
■Code,  Ub.  0,  tit.  9,  sec.  3;  Z  Pothier*!  Traitf 
4n  l&iiage.  Nob.  eO&,  013,  814;  Fibrero,  part 
I,  eha^  3. 

n.  But  snpposing  that  the  common  law,  or 
4S**]  the  law  of  Georgia,  *is  to  govern,  as 
was  contended  bv  the  defendants,  what  inter- 
««t  or  estate  did  Madame  Gayoso  acquire  in  thi' 
ti»ct  of  land  according  to  the  evidence  in  the 
rocordT  It  will  be  conceded  that,  according  tu 
both  BTstems  of  law,  the  onlj  son  is  the  heir  of 
tbs  father;  and  leaving  out  of  view  the  trans- 
fer to  Margaret  Watts,  Fernando  CayoBo 
would  have  inherited  the  fee-simple;  and  the 
title  was  perfect,  according  to  the  compact 
with  the  State  of  Georgia.  I  contend,  then, 
that,  according  to  the  common  law,  :Murgaret 
Watts  Acquired  at  most  a  life  catate,  with  re- 
n«inder  over  in  f •«  to  the  heir  at  law  of  Don 
IbiQiiel  Gayoso  de  Lemos,  to  wit,  Fernando 
Cayoso,  and  that  her  rendee  acquired  no  great- 
er interest  or  estate. 

The  indorsement  of  ,Qayoso  on  the  patent  la 
aot  a  djeed  conveying  the  fee-simple.  It  con- 
veyed no  interest  which  would  go  to  her  heira ; 
it  contains  no  words  or  expreesione  to  that  ef- 
fect. Standing  alone,  it  gave  her  a  mere  life 
estate,  with  remainder  over  to  the  heira  of 

Nor  ie  it  enrad  by  anjr  other  part  of  the  evi- 
■4ence.  On  the  contrary,  it  being  admitted  that 
■oma  eonveyance  from  OayOEO  to  his  future 
"wife  accompanied  the  several  mesne  conv«y- 
-anees,  and  it  not  being  produced  as  the  higliest 
evidence,  the  presumption  is,  it  conveyed  no 
higher  Interest  than  the  indorsement  itself. 
The  recital  in  those  deeds  points  to  higher  evi- 
..^ence  than  this  mere  indorsement  on  the  pat- 
■«nt,  and  cannot  avail  the  party  until  he  ac- 
•«nints  for  the  original.  Notes  to  Phillips  on 
STidenee,Part2,lZ36;  1  Greenleaf  onEvi.  03. 

in.  The  compact  with  Georgia  conSrms  the 
tJtIa  of  Gayoso,  without  the  neceasity  of  any 
act  on  the  part  of  the  United  States  except  a 
mere  certificate  requiring  no  patent.  Bee  Act 
of  1803,  sec  0,  S  Btat.  at  Large,  231. 

This  certiDcate  adds  nothing  to  the  validity 
of  the  original  patent.  See  Hickey  et  al.  V. 
Starke  et  al.  1  Peters,  H. 

IT.  Fernando  Gayoao  was  the  infant  heir  of 
Don  Usnuel  Gayoso  at  the  time  Minor,  having 
posseaeed  himself  of  the  patent,  obtained  the 
«nibination  to  himself,  without  showing  any 
eonveyance  from  tlie  original  grantee,  which 
cut  off  his  heir  at  law.  He  will  then  be  held 
to  ha  the  tmatee  of  the  legal  title  of  the  infant 
bair,  aad  eondemned  to  convey  the  land,  and 
IS  ked. 


account  for  the  rents  sjid  proflts.  Bee  Gaines 
et  ux.  V.  Chew  et  al.  2  Howard,  650-855;  Dor- 
mer V.  Fortescue,  3  Atk.  130;  Roberdeau  v. 
Rous,  1  Atk.  S43;  Hutton  v.  Simpson,  2  Vern. 
724;  Townsend  v.  Ash,  3  Atk.  336;  Mundy  v. 
Mundy,  2  Ves.  Jun.  122. 

If  it  should  be  i>ontended  that  Minor  was  an 
innocent  purchaser  without  notice,  and  to  be 
protected,  then  we  invoke  the  principle  settled 
in  the  case  of  Biscoe  v.  The  Earl  of  Banbury,  I 
•Ch.  Cas.  287,  and  in  Willis  v.  Bucher,  ['640 
2  Dinney,  466;  to  wit,  that  it  was  craasa  negli- 
gcntia  in  him  not  to  have  examined  into  the 
'.■stent  of  interest  owned  by  Madame  Gayoso, 
for  he  had  at  least  fair  notice  that  there  was 
jome  conveyance  to  her,  and  it  was  in  his  pow- 
;:r  to  ascertain  the  extent  of  her  interests. 
.Minor  kept  the  patent  safe,  and  exhibited  it  to 
the  commissioners;  but  be  carefully  kept  back, 
;tnd  yet  keeps  back,  the  deed  or  instrument  of 
writing  which  accompanied  the  patent,  and  by 
which  Gayoso  is  pretended  to  have  devested 
himself  of  title  in  favor  of  Margaret  Watts. 

V.  Whether  this  be  a  proper  case  for  chan- 
rery  jurisdiction,  or  whether  the  demurrer 
DUght  to  have  been  sustained,  is  a  question 
wliich  I  could  wish  some  other  person,  more 
conversant  with  the  doctrines  and  practice  of 
courts  of  equity  than  I  am,  could  present  to 
the  court.  But  it  does  appear  to  me,  that,  al- 
though the  plaintiff  exhibits  a  legal  title,  on 
which  he  might  recover  in  an  action  of  eject- 
ment, yet  the  proceedings  of  Minor  during  the 
infancy  of  Fernando  were  such,  in  procuring  a 
i;crtiricate  in  his  own  name,  as  to  raise  an  im- 
plied trust;  and  that  the  show  of  title  thus  ac- 
quired by  him  throws  such  a  shade  over  the 
title  of  the  complainant,  as  on  both  grounds  to 
authorize  his  appeal  to  a  court  of  equity,  and 
that  a  court  of  law  could  not  give  him  full  and 
complete  remedy.  1  rely  on  the  principles  set- 
tled in  the  case  of  Gaines  et  ui.  v.  Chew  et  al. 

2  Howard,  cited  above. 

Mr.  Campbell,  for  the  appellees,  relied  upon 
the   following  points: 

1st.  That  the  appellants'  claim,  as  the  heirs 
of  Manuel  Gayoso  through  Eeranando  Gayoso, 
fails,  because  Fernando  was  not  born  in  wed- 
lock. His  hirth  took  place  on  the  14th  of  July, 
1797,  in  Natchez,  and  his  parents  were  not 
married  till  the  10th  of  December  following,  in 
another  territory. 

2d.  That  even  if  Fernando  be  legitimate,  bin 
father,  Mnnuel,  was  an  alien,  and  coutd  not 
transmit  nuiiht  to  his  son  by  deacent.  Orr  v. 
Hodgson,  4  Wheat.  460;  Inglia  v.  The  TrusUes, 
etc.,  3  Pet.  121. 

3d.  That  even  if  legitimate,  and  capable  to 
(nkc  by  deacent  from  his  father,  lie  is  barred  by 
limitations.  Statute  of  Miastsaippi,  181B;  Pey- 
ton v.  Stith,  5  Pet.  404. 

4th.  That  even  conceding  all  the  forcgoiog 
points  in  favor  of  the  appellants,  the  certilicate 
of  conjiruiation  concludes  all  legal  and  equita- 
ble rights  existing  anterior  to  its  date,  and 
vcats  an  indefeasible  title  at  law  and  in  equity 
in  the  appellees,  which  has  since  been  recog- 
nized by  Congress.  Grand  Gulf  Hank  v. 
Bryan,  8  Smedes  &,  Marsh,  234;  Roas  v.  Bar 
land,  1   Pet.  667;   'Hickey  v.  Stewart,   1*641 

3  How.  760;  United  States  ».  King,  3  How. 
787;  Act  of  1803,  cb.  27,  seo.  6,  2  Stat,  at 
Large,  226:  D  How.  170. 
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Slh.  Hat  pven  if  the  certiGcate  be  not  con- 
clusive, and  b«  irapmchable  for  fraud,  there 
is  no  ^roof  of  uiy  fraud  in  obtaining  it,  or 
otlierwue. 

Mr.  Justice  McLean  delivered  (ha  opinion  of 
the  court: 

Tliis  case  involvea  the  title  to  t,  tract  of  one 
thousand  arpenti  of  land  adjoining  the  citjr  of 
Natcbez. 

On  the  10th  of  September,  1794,  *  grant  was 
obtained  for  this  land  from  Baron  de  Caronde- 
let,  Governor -General  of  Louisiana,  by  Hanuel 
GajOBO  de  Lemoa,  who  resided  in  Natchez.  He 
settled  on  Margaret  Watts,  his  future  wife,  the 
game  traj^t  of  lend,  and  indorsed  upon  the  grant 
that  it  woa  transferred  to  her.  Tnej  were  aft- 
erwards married,  and,  with  the  view  to  xociirc 
to  his  wife  a  military  pension,  the  permission 
of  the  King  of  Spain  was  subsequently  ob- 
tained. In  1797,  some  time  after  the  marriage, 
the  nuptial  benediction  was  pronounced  by  the 
Bishop  of  Havana,  in  New  Orleans.  In  17D7 
Madame  Gayoso  had  a  son,  who  was  named 
Fernando.  In  17B8  Gayoso  succeeded  the  Baron 
de  Carondelet  as  Govern  or- General  of  Louisi- 
ana, and  removed  to  New  Orleans,  where  he 
died  in  1700,  his  wife  and  son  surviving  him. 

On  the  loth  of  August,  1190,  for  the  consid- 
eration of  five  thousand  dollars,  Madame  Gay- 
oso conveyed  the  premises,  with  all  the  im- 
C amenta  thereon,  to  Daniel  Clark,  Junior. 
on  the  ISth  of  August,  ISOO,  Daniel  Clark, 
for  the  oonsideratioB  of  ten  thousand  dollars, 
conveyed  the  same  to  William  Lintot.  In  thin 
deed  the  original  grant  it  referred  to,  and  the 
plat.  And  it  states,  "whereaa  by  an  instrument 
of  writing  which  accompanies  this,  dated  the 
12th  of  February,  1796,  the  said  Don  Manuel 
Gayoso  de  Lemos  did,  for  certain  considerations 
therein  recited,  convey  the  said  land,  with  all 
the  appurtenances,  to  Margaret  Watts;  and 
whcrrBB  the  said  ^Margaret  Watts,  now  the 
widow  of  the  said  Don  Manuel  Gayoso  de  Le- 
mos, by  her  deed  dated  the  10th  of  August, 
1709,  which  accompanies  this,  did  eonvey  the 
said  land  to  Daniel  Clark,"  etc.  On  the  15th  of 
November,  1800,  William  Lintot,  for  the  cimsid- 
eration  of  the  sum  of  ten  thousand  dollars,  con- 
veyed the  same  land,  with  the  same  recitaln,  to 
Stephen  Minor,  the  ancestor  of  the  defendants. 

In  ia05,  this  title  having  been  presputi'd  to 
the  Board  of  Commissioners  wust  of  Pearl  Riv- 
er, by  Minor,  under  the  Act  of  Congress  of 
1803,  regulating  the  grants  of  land,  etc.,  south 
of  the  State  of  Tennessee,  was  confirmed  for 
•42']  seven  hundred  *and  fifty-six  arpcnts. 
The  possPBSton  of  (he  land  is  shown  from  the 
original  grant  to  Gayoso  under  the  title  stated. 

Tlie  complainant,  Fernando  Gayoso  de  Le- 
mos, claims  the  land  as  the  son  and  only 
heir  of  Don  Manuel  Gayoso  de  Lemos.  In  his 
bill  he  represents  that,  after  the  death  of  his 
fftther,  his  mother  intermarried  with  one  James 
Stelle.  in  ISOE.  and  that  she  died  in  the  year 
1820.  That  the  defendant  Minor,  being  in  pos- 
■ession  of  the  evidences  of  title,  in  fraud  of  bis 
rights,  he  being  an  infant,  procured  from  the 
Board  of  Commissioners  a  certificate  for  the 
land.  Tliat  in  1615  Stephen  Minor  departed 
this  life,  and  left  Kathanne  Minor,  his  wife,  « 
devisee  uid  trustee  of  all  his  estate,  and  ajso 
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executrix,  and  John  Minor  executor  of  hii  lut 
will  and  testament.  That  conveyances  were 
executed  to  the  defendants,  all  of  whom  had 
notice  of  the  claim  of  the  complainant.  A  de- 
cree for  a  conveyance  of  the  land  is  prated  for, 
etc  Fernando  Gayoso  having  died,  his  heir* 
wero  mode  portiea. 

On  the  part  of  the  complainant,  it  ia  eon' 
tended  that,  the  original  grant  for  the  land 
under  the  Spanish  ^vemment  being  uncondi- 
tional, no  confirmation  of  it  was  required  by 
the  United  States.  That  the  treaty  protected 
Buch  a  title,  and  that  Congress  by  the  Act  oi 
1S03  could  not  have  intended  to  interfere  with 
absolute  grants,  but  such  claims  only  aa  re- 
quired confirmation  by  the  Spanish  authority. 
And  it  ia  urged  that  Spain,  being  in  posscssiun 
of  the  country,  and  exercising  a  government  de 
facto  over  it,  had  the  power  to  grant  lands. 
That  the  civil  law  applies  as  well  to  the  trans- 
fer of  the  land  alleged  to  have  been  made  by 
Don  Manuel  Gaynso  to  Margaret  Watts,  aa  to 
the  original  grant. 

These  positions  were  sustained  In  the  argu- 
ment by  much  research  and  ability,  but  we 
are  precluded  from  taking  this  view  by  tbe 
political  action  of  the  government,  and  tb* 
decisions   heretofore    pronounced    by   thia    tri- 

On  the  27th  of  Oaober,  1706,  a  treaty  was 
made  with  Spain,  which  acknowledged  tbe 
Bouthem  limits  of  the  United  States  to  extend 
to  the  thirty-first  degree  of  north  latitude.  The 
territory  belonged  to  the  State  of  Georgia,  but 
by  deed  bearing  date  the  24th  of  April,  ]SOZ, 
she  ceded  it  to  the  United  States.  In  the  deed 
of  cession  it  was  stipulated  "that  all  pcnon» 
who,  on  the  27th  of  October,  1706,  were  actual 
settlers  within  the  territory  thus  ceded,  shall 
be  confirmed  in  all  the  grants  legally  and  fully 
executed  prior  to  that  day,  by  tbe  former  Brit- 
ish government,  or  the  government  of  Spsin," 
etc.  The  land  was  in  possession  of  Gayoso  at 
the  time  specified,  and  the  grant  having  been 
"legally  and  fully  executed,"  under  the  gov- 
ernment of  Spain,  it  waa  included  in  the  deed 
of  cession.  *By  the  fifth  section  of  [•■4S 
the  Act  of  the  3d  of  March,  IS03,  above  re- 
ferred to,  it  is  providi'd,  "that  every  person 
claiming  lands  by  virtue  of  any  British  grant,' 

sion  between  the  United  Stales  and  the  State 
of  Georgia,  shall,  before  the  last  day  of  .March, 
1804,  deliver  to  the  roister  of  the  land  olllce. 
within  whose  district  the  land  may  be,  a  notice 
in  writing;,  slating  the  nature  and  extent  of  hi* 
clair^s,  together  with  a   plat   of   the  tract   or    - 
tracts  claimed,  and  shall  also,  on  or  before  that  .^ 
day,  deliver  to  the  said  register,  for  the  pur-  — 
pose  of  being  recorded,  every  grant,"  etc.;  and^C 
on  failure-  to  do  so,  "all  his  ri}:ht,  so  far  aa  th^H 
same  is  derived  from  the  above- mentioned  art)    ^ 
cles   of   agreement,"   etc.,   "shall   become   void^H 
and  forever  thereafter  be  barred;"  and  it  is  ik 
clared  that  Ktich  deed,  etc.,  which  shall  not  ^^hv 
recorded,  flhall  not  be  evidence  in  any  court  t^  i 
the  United  Slates  against  any  grant  under  tt^i« 

The   sixth   section   provides,   "that,    when   /' 
shall  appear  to  the  board  that  the  claimant  t' 
entitled  to  a  tract  of  tan<l  under  tlie  articles  <J 
agreement  and  oessioD  witli>Geargia  aforesaid      ■ 
r,  L.        ^owkrd  U-     J 
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in  Tbtoa  flf  »  Britteb  or  Spaniah  grant  l^rallj 
and  fiiUj  executed,  they  sball  give  a  certificate 
thereof,  deicnbing  the  tract  of  land  and  the 
mnt,  and  BtaUng  that  the  claimant  ia  con- 
nmed  in  hie  title  thereto  hj  virtue  of  the  said 
articles;  whicb  certiflcate,  being  recorded  bs' 
the  register  of  the  land  office,"  who  ehall  record 
it,  "shall  amoant  to  a  relinquiBbment  forever 
□□  the  part  of  the  United  States,"  An  act  sup- 
plementary to  the  above  was  passed  on  the 
2Ttfa  of  March,  1304,  providing  for  the  survey  of 
lands  claimed  by  Spanish  grants,  but  it  has  no 
direct  bearing  on  the  questions  before  ns. 

The  treaty  with  Spain  established  a  disputed 
boundary;  there  was  no  cession  of  territory. 
The  jnnsdiction  exercised  by  Spain  over  the 
country  north  of  the  thirty-first  de^c  of  north 
latitude  was  not  claimed  or  occupied  by  force 
of  arms,  against  an  adversary  power;  but  it 
was  a  naked  possession,  under  a  misapprehen- 
sion of  right.  In  such  a  case,  Georgia,  within 
whose  sovereignty  the  country  was  situated, 
was  not  bound  to  recognize  the  grants  or  other 
evidence  of  title  by  the  Spanish  government. 

In  the  ease  of  Pool  v.  Fteeger,  II  Peters,  210, 
where  North  Carolina  and  Tennessee  made 
grants  for  lands  within  the  territory  of  Virgin- 
a,  through  a  mistake  of  the  boundary  line,  the 
court  Bay,  'It  is  perfectly  clear  that  the  grants 
under  which  the  defendants  claim,  being  be- 
yond  the  boundary  of  Tennessee,  were  inoper- 
ative." The  same  doctrine  has  been  held  in  re- 
lation to  the  Spanish  grants  north  of  the  thir- 
ty-first degree  of  north  latitude,  in  Henderson 
V.  Poittdexter,  12  Wheat.  530;  Lessee  of  Hickey 
•44']  et  'al.  V.  Stewart  et  al.  3  How.  7M;  Ia- 
Roche  et  al.  v.  Jones,  9  How.  170. 

The  title  in  question  belongs  to  a  class  which 
was  reeogniied  and  made  valid  in  the  cession 
of  the  territory  by  Georgia  to  the  United 
States.  This  act  of  Georgia,  though  voluntary, 
was  just.  It  secured  to  the  Spanish  claimant 
n  title,  which,  so  far  as  he  was  concerned, 
had  been  acquired  in  good  faith,  but  which  wus 
void  for  want  of  authority  in  the  granting  pow- 
er. In  requiring  the  holders  of  complete  grants 
to  present  them  and  the  plats  of  survey  before 
commisBioners,  under  the  Act  of  1803,  Congress 
carried  oat  the  compact  with  Georgia.  In  ref- 
eience  to  such  titles  the  words  of  the  cession 
were,  "they  shall  be  confirmed."  And  al- 
though the  forfeiture  of  the  title,  if  not  pre- 
sent^ and  recorded,  wa«  a  rigorous  provision, 
yet  it  was  within  the  power  of  Congress.  Un- 
to these  titles  were  examined,  and  their  bound- 
aria  aMertained,  the  government  could  not 
make  a  aniTey  and  sale  of  the  lands  to  whicli 
there  were  no  valid  claims.  It  was  therefore 
important,  that  all  titles  to  which  validity  was 
given  by  the  ceseion  and  by  acts  of  Congress 
^oold  be  placed  upon  the  public  records,  under 
the  ■anetlon  or  rejection  of  a  competent  board 


ne  ground  on  which  the  complainants  chief. 
ly  rely  for  a  decree  is  a  presumed  defect  in  the 
eonreyance  from  the  widow  of  Gayoao  to  Clark. 

The  indorsement  upon  the  original  grant  by 
Don  Uanuel  Gayoso,  that  he  had  conveyed  the 
property  to  Uargaret  Watts,  referred  to  an  in- 
atrament  other  than  that  indorsed  on  the  grant. 
And  we  find  in  the  deed  from  Clark  to  I.intot, 
■ad  abo  in  the  deed  from  tintot  to  Minor,  there 
IS  Ih  ed. 


is  a  referenoe  to  that  instrument,  redting  its 
date,  and  that  it  accompanied  the  deeds  exe- 
cuted. And  these  conveyances  were  sanctioned 
by  the  sotema  act  of  the  commissioners  when 
they  confirmed  the  title  to  Minor.  Under  this 
title  there  has  been  a  continuous  possession  of 
fifty  years.  The  consideration  paid  by  Clark 
satisfactorily  shows  that  he  supposed  himself 
to  have  acquired  a  complete  title  to  the  land. 
Under  these  circumstances,  if  the  decision  of 
the  case  turned  upon  the  legal  title,  such  title 
might  well  be  presumed,  whether  the  convey- 
ances were  executed  under  the  laws  of  Spain  or 
of  Georgia. 

It  may  be  presumed  that  in  the  conveyance 
to  Miss  Watts,  which  has  by  some  means  been 
lost,  the  forma  of  the  dvil  law  were  pursued, 
as  the  coaunon  law  was  not  adopted  in  any 
part  of  the  Spanish  dominions.  But  validity 
was  imparted  to  such  conveyance  by  the  com- 
pact with  Georgia,  the  Act  of  1803,  and  the 
proceedings  under  that  act,  the  a^me  as  to  tlic 
'original  grant.  There  ia  no  probabil-  ['645 
ity  that  Gayoso,  by  the  conveyance  vested  no 
higher  interest  than  might  have  been  claimed 
by  Miss  Watts  after  her  marriage  with  him 
under  the  dvil  law.  The  fact  of  his  having 
executed  to  her  a  conveyance,  of  which  there  is 
proof,  may  well  justify  the  inference  that  h« 
gave  her  an  absolute  title  to  the  land. 

But  there  ia  another  and  a  more  conclusive 
view  of  the  case.  If  it  be  admitted  that  the 
complainants  may  go  behind  the  confirmation 
of  the  title  by  the  commissioners,  there  ia  noth- 
ing on  which  they  can  rest  but  a  paramount 
equity.  And  what  ia  the  nature  of  that  equity 
as  made  out  in  the  proof  T  The  heirship  of 
the  complainants  may  be  admitted  as  proved, 
but  there  is  no  other  proof  of  equity  than  a 
supposition  unsustained  by  facts,  and  oontrn- 
dicted  by  strong  circuiustaiices,  that  a  life  es- 
tate only  in  the  premises  was  vested  in  Madame 
Gayoeo.  This  suppoaition  is  refuted  by  the 
only  rational  motive  whicb  can  be  presumed  to 
have  induced  Don  Manuel  Gayoao  to  make  the 
convcyanoe  to  his  intended  wife;  by  the  fact, 
that,  after  hie  death,  the  widow  ^old  the  prem- 
ises for  a  full  consideration,  and  saw  them  oc- 
cupied by  persons  claiming  them  in  fee  for 
thirty  years,  until  her  death,  without  setting 
up  any  claim  thereto  in  behalf  of  her  son,  or 
informing  him  that  he  had&  right  to  the  prem< 
isea  after  her  det^ease.  Under  such  circum- 
stances, equity  can  give  no  relief  to  the  com- 
plainants. 

The  decree  of  the  Circuit  Court  dismissing 
the  bill  ia  affirmed. 


This  cause  came  on  to  be  beard  on  the  tran 
script  of  the  record  from  the  Circuit  Court  of 
the  Unitpd  States  for  the  Southern  Diitnct 
of  Mississippi  and  vas  argued  bv  counsel,  on 
consideration  whereof,  it  w  now  here  ordered, 
adjudged  and  dpcreed  bv  this  court  that  the 
decree  of  the  «Mid  Ciriuit,  (ourt  in  this  c  iiisc 
be,  and  the  same  is  hereby  aOarmed,  with  lohIr 


SOPBEUB  COtJKI  OF  THE  UNITED  STATES. 


«4«*]  VOHH  MoNULTT,  PlaintiS  in  Error, 

JOHN  BATTY  et  sL 

(Sm  p.  72.) 

MR.  WALKER,  of  counsel  for  the  defendants 
in  error,  tDoved  the  court  to  direct  the 
clerk  to  what  court  the  mandate,  or  other  proc- 
ess prescribed  bj  the  forty-third  rule  of  court, 
should  be  addressed;  on  consideration  whereof, 
it  is  itow  here  ordered  by  the  court,  that  the 
derk  do  not  issue  any  mandate  or  other  proe- 
BM  in  this  case,  but  onl;  a  certified  copy  of 
the  judgment  tlua  day  rendered  in  this  cause. 


CHARLES  BRACKEN. 

(Seep.  81.) 

j\R.  WALKER,  of  counsel  for  the  defendant 
I   error,   moved   the   court   to   direct   the 
clerk  to  what  court  the  mandate,  ur  other  proc- 
ess prescribed  by  the  forty -third  rale  of  oourt. 
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should  be  addressed;  on  eonsiderktloil  whereof, 
it  is  now  here  ordered  by  the  eonrt,  that  the 
clerk  do  not  issue  any  mandate  or  other  prooeai 
in  this  case,  hut  only  a  certified  copy  of  Um 
judgment  this  day  r^dered  in  this  causa. 


JX8SE  HOTT,  Plwntifl  in  Error, 

TEE  UNITED  STATES. 

(See  p.  lOB.) 

MR.  ATTOElfEY-GENERAL  CRrTTENDKN 
moved  the  court  to  diamise  this  cause  for 
i^egularity  in  the  bitl  of  exoeptiona,  which 
was  opposed  by  Hessrs.  Evans  and  Walker,  at 
counsel  for  the  plaintiff  in  error.  WberenpoK 
this  court,  not  being  now  here  sufficiently  ad- 
vised of  and  eonceraing  what  order  to  render 
in   the   premises,   took   time  to   consider. 

On  consideration  of  the  motion  made  in  this 
cause  by  Mr.  Attorney -General  on  the  fith  fat- 
stant,  and  of  the  arguments  of  counsel  thereup- 
on hod,  it  i*  now  here  ordered  by  the  oonrt, 
that  the  whole  case  be  argued  upon  the  UIl  ot 
exceptions 
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10  Hov.  l-St.  IS  L.  SOS.  UI880USI  T.  IOWA. 

BcnmdwT  mit  between  States. 

Cited  to  point,  that  tlie  most  nnmerotiB  clasi  of  "  contraTerflles 
between  States,"  taaye  been  bonndary  disputes,  Wisconsin  t.  Pelican 
Ins.  Co.,  12T  U.  B.  288,  S2  L.  242,  8  S.  Ct  1373. 

10  How.  51-OS,  18  L.  S2S.  WEB8TEB  t.  COOPER. 

OortlfieBte  of  dlvisloii. —  Jurisdiction  of  Supreme  Oonrt  does  not 
attacb  where  the  wbole  case  bas  been  broken  np  Into  polDta  and 
ceruaed  under  *  pro  forma  division,  p.  65. 

Olted  and  principle  followed  In  Dennlitoun  t.  Stewart,  18  How. 
568,  15  L.  490,  OaL  Pac.  Co.  v.  Uolltor,  US  D.  S.  616,  28  L.  1108,  5 
B.  Ct  021.  JeweU  v.  Knlgbt  128  U  8.  438.  31  L.  IdS,  8  a  Ct  IM, 
and  Daniels  t.  Bailroad  Co.,  8  WalL  255,  18  L.  2%,  aU  boldluE  that 
points  stated  ninst  be  single,  and  not  bring  np  the  whole  case; 
Colnmbns  Watcb  Co.  v  Bobbins,  148  U.  8.  269.  37  L.  44S,  18  S.  Ct 
S9D,  and  3ftgg  t  Detroit,  5  MIcb.  69,  both  holding  that  the  questions 
should  be  clearly  and  distinctly  cerUfled;  Kelley,  etc..  Shoe  Co.  t 
Inenrance  Ca,  87  Tex.  114,  26  8.  W.  1063.  holding  that  the  very 
questioD  to  be  decided  must  be  certified;  dissenting  opinion.  The 
Steamer  Oregon  t.  Rocca.  18  How.  576,  15  K  517,  majority  bold 
log  Supreme  Court  could  try  caee,  though  decree  In  Circuit  Court 
was  entered  pro  forma;  dissenting  opinion,  Darnell  v.  Lyon.  85 
Tex.  469,  22  8.  W.  310,  majority  entertaining  question  certified  as 
novel  by  conrt  luiTlng  final  Jurisdiction.  Cited,  without  special  ap- 
pUcatlon,  in  United  States  v.  Oleeson,  124  V.  S.  280,  31  L.  423,  8  S. 
Cte04. 

Dlstlngnlsbed  In  Lee  t.  Kaufman.  S-Hughes,  133,  F  O.  R,101,  hold- 
ing conrt  conid  consider  question  of  Jurisdiction,  though  not  on  the 
record. 

10  Horr.  8e-7«,  18  L.  826.  SHELBY  t.  BACON. 

Conrta  —  Concurrent  Jurisdiction. —  Suit  In  tribunal  of  concur- 
rent Jurisdiction  may  be  pleaded  In  abatement  to  action  for  same 
•»uBe  In  any  other,  p.  68. 

Cited  and  rule  followed  in  Mallett  v.  Dexter,  1  Curt  170,  180, 

F.  C.  8,988,  Haines  v.  Carpenter.  1  Woods,  268,  F.  C.  6,006,  Blake 

T.  Ala.,  etc.,  B.  B.  Co.,  6  Bank.  Beg.  332,  3  Fed.  Cas.  587,  Board  of 

foreign  Missions  v.  McMaster,  3  Fed.  Cas.  7S2,  Foster  v.  Bank,  68 
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Ped.  720,  Hlnes  v.  Bawson,  40  Ga.  359.  3G2.  2  Am.  R«p.  S82.  685,  unil 
Taylor  t.  Fort  Wajoe,  47  Ind.  282,  all  boldlne  that  tribunal  first 
obtaining  posseBBlon  of  subject  must  adjudicate.  Cited  and  relied 
npoD  also  In  Id  re  Boston,  etc.,  K  B.  Co.,  0  Blatchf.  100.  F.  a 
1,677,  boldlng  one  District  Court  baving  acquired  jnriBdlctlon  of 
bankrupt  proceeding,  aboold  not  be  Interfered  with  by  another; 
Cent.  T.  Co.  v.  Railroad  Co.,  5T  Fed.  9,  holding,  after  appointment  of 
receiver  by  State  court.  Federal  court  will  not  appoint;  Foley  t. 
Hartley,  72  Fed.  673.  suspending  proceedings  In  Federal  court  until 
questions  In  State  court  were  settled;  Weeks  v.  BUllngs,  66  N.  H, 
374,  holding  action  not  removable  to  Federal  court;  Craig  v.  Hoee, 
96  Vn.  280.  28  S.  B.  319,  holding  date  of  service  of  process  deter- 
mines priority  of  Jurisdiction;  dlssentlnK  opinion,  RIggs  v.  Johnson 
Co.,  6  Wall.  205.  18  L.  779.  majority  holding  mandamus  will  Ue  from 
Circuit  Court  against  county  ol&cer  previously  enjoined  by  State 
court    Cited  In  note.  10  BIse.  197,  collecting  antborltles. 

DIsttngulahed  In  Loring  v.  Marsh.  2  Cliff.  823.  F.  C.  8.614,  holding 
Circuit  Court  has  no  discretionary  power  to  refuse  Jurisdiction  be- 
cause suit  la  pending  In  State  court;  Wood  v.  Coman,  66  Ala.  2SS. 
holding  party  not  compelled  to  sue  in  Federal  court  on  detinue 
bond,  in  action  there;  Putnam  t.  New  Albany,  4  Bin.  360,  F.  G. 
11,481,  holding  rule  not  applicable  where  nature  of  remedies  la 
different 

Federal  ooorts. —  A  citizen  of  Kentucky  can  maintain  bill  lo 
Federal  Circnlt  Court  In  Pennsylvania,  against  citizens  of  the  lat- 
ter State,  aBslgneea  of  an  insolvent  corporation,  to  esiabllsh  bis  de- 
mand against  the  assets  In  their  hands,  although  the  proceeOIngs 
ore  placed  by  statute  under  control  of  State  court,  and  assignees 
have  actually  come  under  that  jurisdiction,  p.  69. 

The  following  cases,  bearing  upon  and  applying  this  principle, 
are  grouped  by  the  citations:  Smitb  Uiddlings  Purifier  Co.  v.  Mc- 
Gronrty,  J30  U.  S.  240,  34  L.  348,  10  S.  Ct  1019.  holding  non-resident 
could  sue  In  equity  In  Circuit  Court  to  set  aside  mortgage  made 
con  tern  poraneou  sly  with  the  asal);nmeDt;  Bell  v.  Ohio  L.  &  T.  Co. 
1  BIss.  2T3.  F.  C.  1,2C0.  holding,  after  the  issuance  of  an  Injunction, 
a  State  court  has  no  authority  over  the  subject-matter;  Andrews 
V.  Smith,  19  Blatchf.  100,  6  Fed.  842.  overruling  plea  of  pendency  of 
proceedings,  property  not  being  In  possession  of  State  court;  Gris- 
wold  V.  Balli-oad  Co.,  20  Blatchf.  216,  9  Fed.  799,  holillng  that  non- 
residents could  sue  In  Federal  courts,  though  administration  was 
in  State  court;  Asbbrook  t.  The  Steamer  Golden  Gate,  Newb.  301, 
P.  0.  674,  holding  that  there  is  no  concurrent  jurisdiction  in  rem 
In  admiralty  cases;  Chapman  v.  Borer,  1  McCrary,  SO,  1  Fed.  276, 
declarli^  that  Circnlt  and  Probate  Conrts  have  concurrent  Jurls- 
dtctlon:  Fleisher  v.  Oreenwald,  20  Fed.  560.  holding  equities  of 
non-resident  not  bound  by  adjudication  of  mortgage  by  Staf 
court;  Lehman  t.     Rosengarten,  23  Fed.  64S,   holding  possessloo 
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under  asdEoment  nnder  State  law  not  a  good  plea  to  action  of 
replevin;  Kohn  t.  Byan,  31  Fed.  638,  boiaing  court  df  compe- 
tent Jurisdiction  can  faraUbee  voluntary  aHHignee;  Swofford  Bros. 
V,  Mills.  8a  Fed,  559,  holding  that  Jurisdiction  to  determine  validity 
of  aselKiiment  tg  not  esclualvelr  in  court  where  deed  Is  tiled;  Powers 
V.  Loan  Assn.,  86  Fed.  709,  holding  that  property  In  poBsesslon  of 
assignee  la  not  In  possession  of  court.  Cited,  without  particular 
application,  tu  Barnes  v.  Rettew,  2  Fed.  Gas.  874.  Distinguished  Id 
Whitney's  Appeal,  22  Fa.  St  505. 

10  How.  72-81.  18  L.  333.  McNULTY  v.  BATTT. 

Appeal  and  error. —  Where  territory  was  admitted  pending  writ 
of  error,  and  act  made  no  provision  for  execution  of  Supreme  Court's 
mandate,  by  any  court,  the  writ  must  be  dismissed,  p.  78. 

Reatfirmed  in  Preston  v.  Bracken,  10  Bow.  82,  13  L.  337.  Cited 
and  principle  applied  tn  Railroad  Co.  v.  Grant.  US  U.  8.  401.  2S  h. 
232.  dismissing  writ  where  amount  was  not  equal  to  sum  prescribed 
by  statute,  reserving  Jurisdiction;  Ames  v.  Railroad  Co.,  4  DHL  257. 
F.  C.  324,  admission  of  State  legislative  provisions,  preserving 
pending  causes,  is  necessary;  Larkln  v.  SatFarans,  15  Fed.  153. 
holding  statute  enlarging  Jnrlsdlctlon  applicable  to  pending  cases; 
McClaln  V.  Williams,  10  S.  Dale.  S3G,  73  N.  W.  74,  43  L.  R.  A.  2S9, 
holding  law  applied  to  appeala  pending;  United  States  v.  McCrory, 
81  Fed.  280,  abating  writ  of  error  where  Jurisdiction  was  with- 
drawn during  Its  pendency.  Cited,  without  special  application.  In 
Pendleton  v.  Cowling,  11  Mont  47,  27  Fac.  388,  and  Gordon  t. 
United  States,  117  U.  S.  704. 

Federal  courts  —  Appeal  and  error. —  Congress  cannot  empower 
any  court  to  execute  Supreme  Court's  mandate  in  a  case  on  appeal 
from  a  territorial  court,  where,  pending  the  appeal,  the  terrltorT- 
becomes  a  State,  If  the  question  be  not  a  Federal  one,  p.  80. 

10  How.  81-82,  13  L.  330,  PRICSTON  v.  BRACKEN. 

Writ  of  erroT  dismissed  In  a  case  similar  to  the  preceding,  p.  82. 

Cited  and  prtoclpie  applied  In  United  States  v.  McCrory,  91  Fed. 
297,  abatlag  writ  of  error  where  Jurlsdlcdon  was  withdrawn  during 
Ita  pendencT. 

10  How.  82-09.  IS  L.  837,  STRADEB  T.  GRAHAM. 

Appeal  and  error. —  Whether  slaves  are  freed  by  being  (akeb 
Into  a  free  State.  Is  a  question  of  local  law.  and  not  cognlEaUe  by 
Supreme  Court  on  error  to  highest  State  court  P-  03. 

Cited  and  principle  followed  In  Dred  Scott  v.  Sandford,  19  How.  452, 
'IS  H  720,  holding  status  of  slave  depends  on  law  of  residence;  dis- 
senting opinion,  462,  491.  COO,  15  K  724,  736,  764;  Liza  v.  Puissant, 
7  La.  Ann.  81,  8S,  holding  temporary  residence  of  slave  In  foreign 
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countir  doM  not  free  blm;  Sewall  v.  Sewall,  122  Mass.  161,  23  Am. 
Rep.  808,  retviloe  to  give  credit  to  decree  of  divorce  where  hus- 
band went  Into  another  State  to  procure  It;  Lelth  r.  Leltb,  39  N.  H. 
33,  holding  that  qaeetlon  of  residence  Is  open  to  inqnlry  In  another 
State!  Lemmon  v.  The  People,  20  N.  T.  621.  624.  holding  that  every 
State  has  right  to  determine  status  of  those  within  Its  jurisdiction; 
Hnnt  T.  Hnnt.  72  N.  T.  228.  28  Am.  Rep.  136.  holding  every  State 
«an  provide  (pounds  for  divorce  of  Its  citizens;  Van  Foasen  v.  The 
State.  87  Ohio  St.  320.  41  Am.  Sep.  SOS.  holding  decree  of  divorce 
under  statute  of  another  State,  between  parties  domiciled  here.  Is 
of  no  effect  In  this  State:  Woodward  v.  Woodward.  87  Tenn.  648, 

11  S.  W.  808,  holding  lex  domldUI  controls  as  to  ward's  capacity. 
Cited  In  note  on  divorces  In  another  State.  7  Am.  Dec.  207,  collect- 
ing Buthoiltles.  Cited,  without  special  application,  In  Anderson  ▼. 
Polndexter,  6  Ohio  St  647. 

Constltntioiial  law. —  Ordinance  of  1787  can  confer  no  Jurisdic- 
tion on  Federal  courts;  it  was  superseded  by  the  adoption  of  the 
Constitution,  which  placed  all  the  States  upon  a  perfect  equality, 
p.  04. 

Cited  and  relied  upon  In  Bscanaba  Co.  v.  Obtcago,  107  H.  S.  689. 
27  L.  447,  2  S.  Ot  104,  Hnse  T.  Glover.  119  U.  8.  M6,  30  L.  489, 
7  &  Ct  81S.  Woodman  v.  Kllboum  M.  Co.,  1  Abb.  (U.  S.)  162,  1  BIss. 
560,  F.  C.  17.0T8,  snd  Huse  V.  Glover,  11  BIbb.  557,  15  Fed.  297. 
all  holding  ordinance  of  1787  does  not  preclude  State  from  exercis- 
ing authority  over  navigable  waters  within  Its  limits;  Van  Brocb- 
lln  T.  State,  117  U.  S.  169.  24  L.  848.  6  8.  Ct.  675,  and  People  v 
United  States,  63  111.  35,  34  Am.  Rep.  157,  both  holding  property 
of  United  States  li  exempt,  by  Constltntlon.  from  State  taxation, 
Wallamet  1.  B.  Co.  v.  Hatch,  9  Sawy.  652,  654,  659,  660,  19  Fed.  353, 
354,  861,  K8,  declaring  that  fourth  article  of  ordinance  of  1787 
was  not  superseded  by  admlBsion  of  States;  Columbus  Ins.  Co.  v. 
CurtenluB,  6  McLean,  212,  213,  F.  C.  3.045,  holding  that  a  State 
cannot  authorize  the  obstruction  of  a  navigable  stream;  People  v. 
Thompson.  155  HI.  473,  40  N.  E.  318.  declaring  that  ordinance  of 
1787  Is  not  In  force  In  IlUnoIs.  nor  In  WlsconsJa  (Bee  State  v.  Dlst. 
Board,  76  Wis.  207,  20  Am.  St.  Rep.  68,  44  N.  W.  977,  7  L.  H.  A.  340. 
and  State  v.  Cunningham,  81  Wis.  511,  51  N.  W.  738,  15  L.  R.  A. 
576,  and  n.).  Cited,  without  special  application.  In  East  Hart- 
ford V.  Hartford  B.  Co.,  10  How.  530,  13  L.  530,  Case  v,  LoftuB,  14 
Sawy.  216.  39  Fed.  732.  5  L.  R,  A.  687.  and  n..  Territory  v.  Scott. 
S^Kk.  Ter.  897,  20  N.  W.  406,  and  Ex  parte  Holman,  28  Iowa,  127. 

Miscellaneous. —  Cited  as  having  dlsmlBsed  case  for  want  of  juris- 
diction, without  costs.  In  Abbey  v.  Robert  L.  Stevens,  1  Fed.  Cas.  12. 

10  How.  80-102,  18  L..  844,  WILSON  v.  8ANDF0RD. 

FatsBts  —  I'edaral  courts. —  Bill  to  set  aside  assignment  of  > 
patent  doea  not  come  within  the  class  of  patent  cases  In  which  ap- 
peal Is  allowed  to  the  Supreme  Gonrt  by  act  of  1836.  p.  102. 
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Cited  and  principle  followed  In  Bloomer  t.  HcQnewan.  14  How. 
660^  14  L.  Ei37,  dlstimKniBblnK  between  the  gtant  ot  rlgbt  to  make 
the  machine  and  grant  ot  right  to  nse  tt;  Hartell  t.  Tllghman,  9& 
D.  8.  552,  558,  25  L.  359,  301.  Albright  v.  Teas.  106  U.  S.  617.  618, 
27  L.  207,  298,  1  8.  Ot  553.  555,  Dale  T.  M.  Co.  T.  Hyatt,  125  D.  S. 
52,  63,  31  L.  686,  8  8.  Ot.  758.  759,  Teas  v.  Albright.  13  Fed.  413, 
ConsoUdated  Fruit  Jar  Co.  t.  Whitney,  6  Fed.  Cas.  346,  and  Wil- 
liams T.  8and  Co.,  35  Fed.  370.  all  holding  enlt  between  dtlzens 
of  same  8tate  cannot  be  anBtalned  In  tbe  Circuit  Court,  where  there 
Is  a  subsisting  contract  and  validity  of  letters-patent  1b  not  involved; 
United  States  t.  Palmer.  128  U.  S.  268,  32  L.  444,  9  8.  Ct  106.  hold- 
log  Court  of  Claims  has  Jurisdiction  over  claims  of  patentees  for  use- 
of  invention  by  United  States;  Mai-sh  t.  Nichols,  140  U.  S.  355,  356. 
35  L.  417,  II  S.  Ot  801,  602,  Goodyear  v.  Union  R.  R.  Co.,  4  Blatcbf. 
GS,  F.  C.  esse,  and  Merserole  v.  Paper  Collar  Co.,  6  Blatchf  359. 
F.  C  fl,4SS,  all  holding  bill  for  specific  performance  not  questioning 
validity  of  patent,  raises  no  Federal  question;  Pratt  v.  Paris  G..  etc.. 
Co.,  168  n.  8.  260,  42  L.  460,  18  8.  Ct  64,  holding  State  court  could 
not  be  ousted  of  Jurisdiction  by  defendant's  claim  of  invalidity  of  a 
certain  patent;  Seymour  v.  Phillips,  etc..  Co.,  7  BIsb,  463,  F.  C. 
12.089.  holding  Circuit  Court  has  Jurisdiction  of  suit  upon  bond 
given  in  that  court  Independent  of  citizenship  of  parties;  Dowell  v. 
Qrlswold,  B  Sawy.  41,  44,  F.  C.  4,041,  holding  It  must  appear  from 
tbe  tOiCta  that  tbe  question  arises  out  of  a  Federal  law;  Blanchard 
v.  Spragne,  1  CUS.  299,  F.  C.  1.516.  holding  parties  un  contract  In 
relation  to  patent  stand  as  other  litigants  as  respects  Jurisdiction; 
Pulte  V.  Derby,  5  McLean,  336,  F.  C.  11,465,  and  Silver  v.  Holt,  8J 
Fed.  811,  both  holding  that  question  did  not  arise  under  the  copy- 
right law;  White  v.  Lee,  3  Fed.  224,  holding  that  breach  of  covenant 
does  not  per  se  forfeit  patent  license;  Densmore  v.  Manufactoting 
Co.,  88  Fed.  740.  holding  Circuit  Court  without  Jurisdiction  of  suit 
by  assignee  against  licensee  for  Infringement;  Montgomery,  etc.,  Co. 
v.  Stable-Gar  Line.  43  Fed.  330,  holding  Circuit  Court  without  Juris- 
diction of  suit  to  determine  ownership  of  assigned  patents;  Herrell 
T.  Pemberton,  62  Ga.  33,  holding  State  court  could  restrain  Infringe- 
ment of  patent  to  enforce  contract;  Hubbard  v.  Allen,  123  Pa.  8t. 
20S,  16  AtL  775,  holding  State  court  could  enforce  contract  to  pay 
royalties.  Cited  generally  In  Magic  R.  R.  Co.  v.  Elm  City  Co.,  13 
Blatchf.  156.  F.  C.  8,940. 

Distinguished  In  8t  Paul  Plow  Works  v.  Starling.  127  U.  8.  878, 
32  L.  252,  8  S.  Ct  1328,  holding  Circuit  Court,  under  revised  stat- 
utes, has  cognizance  of  action  by  patentee  for  breach  of  agree- 
ment of  licensee;  White  v.  Rankin,  144  U.  S.  636,  638,  630,  36  L.  572. 
573.  IS  S.  Ct  771,  772,  and  Smith  v.  8.  L.  M.  Co.,  20  Blatchf.  362, 
19  Fed.  826,  where  the  Circuit  Court  did  not  find  a  conttmct  govem- 
Ing  tha  rights  of  inventor,  it  bad  Jurisdiction. 
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10  How.  102-108,  18  L.  346.  DOWNS  t.  EISSASE. 

Fr&tid. —  That  mortgage  covered  more  propertj  tban  would  lo- 
cure  debt  la  not  a  badge  of  fraud,  p.  108. 

Cited  and  principle  applied  In  Darle  t.  Schwartz,  l&S  U.  8.  Oil, 
39  L.  294,  IS  B.  CL  241,  holding  that  Insolvent  debtor  conveyed 
property  In  excess  of  debts  Is  not  neceasarily  Indicative  of  frand; 
Clement  v.  Eartzell,  S7  Kan.  488,  46  Fac.  963,  holding  chattel  moirt- 
gage  not  fraudulent  because  property  was  worth  more  than  debt; 
First  Nat.  Bank  t.  North.  2  S.  Dak.  494.  51  N.  W.  101,  and  Black 
Hills  Mer.  Go.  v.  Gardiner,  S  S.  Dak.  255.  58  N.  W.  559,  holding  that 
margin  between  debt  and  security  is  not  a  badge  of  fraud. 

10  How.  109-144.  13  L.  848.  HOTT  v.  DNITBD  STATES. 

Eridanoa. —  Treasmr  transcript,  copy  of  customs  collector's 
quarterly  returns.  Is  evidence  nuder  act  of  1797,  thoogh  containing 
charges  aggregate  of  items  rendered  by  collector  in  quarterly  ab- 
stracts, p.  134. 

Cited  and  principle  relied  upon  In  United  States  v.  Bodge,  13  How. 
485,  14  L.  234,  holding  treasury  transcripts  admissible  though  items 
charged  did  not  purport  to  be  balances  acknowledged  by  post- 
master; Bruce  v.  United  States.  17  How.  440,  16  L.  131.  admitting 
treasury  transcript  although  not  accompanied  by  copies  of  receipts: 
United  States  v.  Qaussen,  IS  Wall.  213,  22  L.  43,  holding  it  iit 
onaeceesary  for  every  account  to  be  transcrit>ed;  Soule  v.  United 
States,  100  U.  a  11.  2S  L.  537,  and  United  States  v.  BgKleston,  4 
Sawy.  201,  F.  C.  16,027,  holding  treasury  transcript  Is  prima  facie 
evidence  of  balance  shown;  United  States  v.  Plnson.  102  U.  S.  5S4. 
26  L.  228,  holding  annexed  cerUflcate  stating  that  transcript  Is  a 
copy  of  original  on  flle  is  not  snfficient;  United  States  v.  Harrlll. 
IMcAlL  261,  F.  O.  16,310,  holding  that  omission  to  give  disallowed 
(credits  did  not  render  transcript  incompetent;  United  States  v. 
Case.  49  Fed.  271.  holding  ex  parte  settlement  by  officials  of  post- 
msater's  account  Insnfllclent  to  support  a  judgment  on  his  bond; 
Johns  V.  State,  56  lid.  361,  holding  certldcate  of  comptroller  of 
State  Is  prima  fade  evidence  of  defalcation. 

Ihitiea  paid  In  case  of  seizure  of  property  and  its  release  on  bond 
constitute  no  part  of  proceeds  of  goods  forfeited,  p.  137. 

ated  and  principle  applied  In  United  States  v.  Segars.  27  Fed.  Oas. 
1018,  holding  bond  must  be  given  for  market  value  of  goods  without 
deduction  for  duties.  See  note.  1  Abb.  (U.  S.j  421.  F.  C  16.249.  Cited 
In  United  States  t.  Unens.  26  Fed.  Gas.  972. 

OoUaotor  of  cnatoms. —  Act  of  1S22  limits  his  annual  compensa- 
tion to  a  certain  sum,  p.  141. 

Cited  and  principle  applied  in  United  States  v.  Shoemaker,  7  Wall 
342.  19  H  81,  and  United  States  v.  Converse,  26  Fed  Cas.  508,  re- 
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fnslng.to  allow  collector  extra  compensation  for  diBlinrBemeiita; 
Donoran  v.  United  States,  23  WalL  399,  23  L.  107,  lioldlng  act  of 
1822  extends  to  anrveyorB  doing  collectors'  duty  In  ports  Bubae- 
qnently  created:  United  States  t.  King,  147  U.  S.  079,  37  L.  829.  18 
S.  Ct  440,  holding  clerk  not  entitled  to  per  diem  pay  for  services  In 
■electing  Jnrles;  MaUett  t.  United  States,  ICO  U.  S.  S70,  37  I..  1186, 
14  S.  Ct.  102,  refusing  supervlslDg  architect  extra  compensation; 
United  States  t.  Garllnger,  169  U.  S.  321,  42  L.  763.  18  8.  OL  365, 
holding  statDte  did  not  anthoiize  extra  pay  to  watchman  employed 
the  whole  night;  Browne  t.  United  States,  1  Cnrt  21,  P.  C.  2,036, 
refaslog  navy  agent  extra  pay  for  dlsbnrsements;  dissenting  opinion. 
Converse  v.  United  States,  21  How.  480, 16  L.  198,  majority  allowing 
collector  compensation  for  work  without  his  duties,  In  pursuance 
of  existing  law.  Olted,  without  particular  application.  In  Badeau  v. 
United  States,  130  U.  8.  4G1,  32  L.  1001,  9  8.  Gt  583,  and  The  Anna, 
BUtchf.  Pr.  340,  341.  F.  C.  400. 

Miscellaneous.—  Cited  In  United  States  v.  Wendell,  2  Clllf.  349, 
F.  0.  10.666.  ated  as  to  modes  of  officer's  accounting  In  United 
States  T.  Able,  24  Fed.  Cae.  747.  Cited  to  point  that  an  appraiser 
la  a  qnad  Jndge  In  Olbb  v.  Washington,  UcAU.  483.  F.  a  5,380. 

10  How.  144-14S,  IS  L.  863.  RHODHB  v.  THE  STBAUBBIF 
GALVESTON. 

Bnprmie  Cotnt  practice.—  To  docket  and  dismiss  a  cause,  onder 
ttw  forty-third  mte,  the  cerdflcate  of  lower  court  must  show  Its 
decree  was  rendered  thirty  days  before  tbe  next  term,  p.  14B. 

No  citsttotts. 

10  How.  146-174,  13  L.  364,  OLDFIBLD  Y.  BIABKIOTT. 

Bedprodty.—  It  has  been  the  policy  of  the  United  SUtes  to  have 
entire  reciprocity  with  other  nations  In  navigation,  pp.  161,  162,  171, 
172. 

Cited  In  North  German  Lloyd  B.  8.  Ca  v.  Hedden,  48  Fed.  20, 
holding  this  policy  could  not  aid  In  tbe  Interpretattou  of  unam- 
blguooa  laws. 

Treaty  wltb  Portugal,  of  1840,  providing  reciprocity  In  trade 
prlvilegeB,  does  not  restrict  either  nation  from  discriminating  duties 
on  articles  not  the  product  of  the  other,  p.  lOL 

10  How.  174-187.  IS  L.  876.  HALLBTT  v.  OOLLINa 
Jfarrlac*  made  without  a  priest  In  Spanish  colony,  followed  by 

cohabitation,  la  valid,  p.  181. 
Cited  and  principle  relied  upon  In  Mathewson  v.  Iron  Foundry. 

20  Fed.  384,  holding  common-law  marriage  good  where  statute  Is 

directory:  Hntcblns  v.  KImmell,  31  Mich.  131.  18  Am.  Rep.  166. 

holding  present  agreement  followed  by  cohabitation  constitutes  a 
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ralld  marriage;  Cited  tn  Dot«  on  loanlage  per  rerba  de  pneKntl, 
g  Am.  Dec  73,  collecting  autboritlM;  proof  of  foreign  ntarrlajpe,  36 
Am.  Dec  196;  marriage  per  verba  de  future,  followed  by  cobablta- 
Uon,  68  Am.  Dec  617,  coUectlng  antborlUes. 

Vttndor  and  pnrehaaar. —  One  entering  Into  poesesaloii  under  a 
contract  and  agreeing  to  complete  title,  cannot  pnrcbase  and  set  up 
an  ontatandlng  title,  p.  183. 

Indentor*.—  If  one  part  of  an  Indenture,  executed  by  A.  and  B., 
signed  by  A.,  la  produced  by  B.,  preeumptlon  la  that  other  part, 
dgned  by  B.,  la  In  A.'s  hands,  p.  184. 

Bona  fide  porchaser. —  Bule  protecting  bona  flde  pnrchasera  does 
not  apply  to  parctaaserB  of  equitable  titles,  p.  180. 

Cited  and  principle  followed  in  Craft  t.  Russell,  67  Ala.  12,  hold- 
ing that  to  be  a  bona  fide  purchaser  one  must  buy  the  legal  title. 
Cited,  without  pardcnlar  application,  in  Sbelton  v.  Lewis.  27  Ark. 
IBS.  Cited  In  note  on  this  topic,  97  Am.  Dec.  433,  434,  coUectlng 
anthoritlea. 

ConatrucUv  fraud. —  Release  obtained  from  heirs,  Just  of  age, 
out  of  possession,  ignorant  of  the  ralue  of  the  land,  and  for  an  In- 
adequate consideration,  by  one  designedly  Imposing  upon  them,  will 
be  set  aside  as  constructively  fraudulent,  p.  186. 

Cited  and  principle  applied  la  TroieU  t.  Silverthom,  4B  N.  J.  Bq. 
840,  12  AtL  620,  setting  aside  release  of  dower  made  without  con- 
sideration; Irwin's  Helra  t.  Longworth,  20  Ohio,  60S,  holding  that 
eqnltles  of  heirs  would  not  be  prejudicial  where  order  was  signed 
without  a  perfect  understanding. 

Denied  in  Andreae  v.  Redfleld,  »8  U.  S.  238,  25  L.  163,  holding 
fraud  alleged  did  not  estop  party  from  pleading  statute  of  llmlta- 

Miscellaneous.—  Cited  in  Collins  v.  Thompson.  22  Bow.  248,  16  L. 
282,  Amor;  v.  Lawrence,  3  CUff.  B32,  V.  C.  336,  Sears  v.  Hicklln,  13 
Colo.  IH,  21  Pac  1026,  and  Qalnea  t.  Lizardl,  1  Woods,  BD,  F.  C. 
5,174. 

10  How.  1S7-190,  13  L.  881.  SBARS  v.  EASTBURN. 

Circuit  Court  should  follow  State  statute  substituting  action  of 
trespass  for  fictitious  proceedings  In  ejectment  the  process  act  of 
1828   having  adopted  such  proceeding,  p.  189. 

DlsUngulshed  in  Davis  v.  Davis,  72  Fed.  S2,  83.  30  U.  8.  App.  723, 
holding  Federal  courts  cannot  disregard  distinctions  between  law 
and  equity,  although  State  statutes  permit  It 

10  How.  190-218, 13  L.  S8S,  WOODBUFP  y.  TRAPNALL. 

BUI  of  credit  Is  one  which  Is  Issued  by  a  State,  on  faltb  of  tht 
State,  and  designed  to  circulate  as  money,  p.  206. 
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Olted  ana  principle  applied  In  Philadelphia  B.  R.  Co.  t.  Mor- 
rUon,  10  Fed.  Caa.  4S8,  holding  that  the  principal  of  a  ffroand  rent 
U  not  a  debt;  Bragg  t.  Tnffts.  40  Ark.  563.  6  8.  W.  162,  holding  cer- 
tain treaAorj  varronte  void  as  being  "bills  of  credit."  Olted  In 
2S  Am.  Dec  TO,  note  on  what  are  bllla  of  credit,  coltectfa;  aotborl- 
tles. 

ObllgntloB  of  oontracta.—  Clause  Id  charter  of  bank  "  that  bills 
■bonld  be  received  In  payment  of  State  debts  "  eonstltuted  a  con- 
tract, and  conld  not  be  repealed,  p.  206. 

In  the  Federal  conrta  the  following  citing  cases  have  affirmed  and 
relied  apon  this  holding;  Furman  v.  NIcbol,  8  WalL  68,  M,  10  L. 
878,  reaffirming  case  on  this  point;  Paap  t.  Drew,  10  How.  222, 
223,  U  L.  896,  S07,  holding  where  State  sold  lands  held  In  trust,  and 
terms  of  sale  provided  for  payment  In  specie,  debtor  conld  nof 
tender  bank  nates;  Hawthorne  *.  Oalef,  2  WalL  21,  17  L.  770,  holding 
statute  Told  repealing  law  making  stock  liable  for  corporation's 
debts;  Hartman  v.  Greenhow,  102  V.  8.  670,  26  L.  2TS,  holding  act 
dedaring  that  coupons  shall  be  received  for  taxes  constituted  a 
contract;  Louisiana  t.  Jnmel,  107  U.  8.  746,  27  L.  460,  2  8.  Ct  156, 
holding  tliat  execution  of  contract  conld  not  be  enforced  In  suit  to 
which  Btate  is  not  a  party  (see  dlsBentlng  opinion,  27  L.  462,  2  S. 
Ot  161,  760);  Polndexter  t.  Greenhow.  114  TJ,  S.  285,  287,  20  L.  101, 
S  S.  Ot  Oil,  912,  holding  law  forbidding  receipt  of  conpons  for 
public  dues,  a  nullity;  New  Orleans  Gas  Co.  r.  Lonlslana  L.  Co.,  115 
U.  8.  673,  29  L.  624,  6  8.  Ct  264,  holding  grant  of  exclusive  fran- 
chlse  to  supply  gas  is  a  contract;  Eetth  t.  Clark,  97  D.  B.  466,  467. 
24  L.  1072,  holding  void  constitutional  amendment  forbidding  re- 
cdpta  of  notes  for  taxes;  HcGahey  v.  Virginia,  135  U.  S.  603,  84  L. 
314,  10  S.  Ot  082,  holding  unconstitutional  provision  that  taxpayer 
produce  bond  from  which  coupons  were  cut;  Vaabon  v.  Greenhow, 
135  D.  B.  710,  34  L.  821,  10  8.  Gt  OSO,  holding  valid  statute  requiring 
school  tax  to  be  paid  In  lawful  money  of  United  States;  Pearsall  v. 
Great  N.  By.,  ISl  U.  8.  663.  40  L.  844.  16  8.  Ct  700,  where  general 
power  given  railway  to  consolidate  remains  unexecuted,  legislature 
may  forbid  consolidation  with  parallel  lines;  Tinker  v.  Van  Dyke,  1 
FUpp.  632, 14  N.  B.  B  122,  F.  C.  14,058,  repeal  of  laws  on  which  con- 
tracts depend  will  not  receive  a  retroactive  appHcation  unless  the 
law  BO  declares;  Lansing  v.  County  Treasurer,  1  DHL  628,  F.  0. 
lOJiSS,  holding  set  discriminating  against  taxes  levied  to  pay  Judg- 
ment upon  railroad  bonds  Impaired  the  contract;  United  States  v. 
Jefferson  County,  5  Dill.  817,  1  UcCrary,  864.  F.  C.  16,472,  and 
Uaenhaut  v.  New  Orleans,  2  Woods,  112.  F.  a  8,980,  all  holding 
where  statute  makea  It  the  duty  of  the  court  to  levy  tax  to  pay 
bond  It  becomes  a  part  of  the  contract;  United  States  v.  Willamette, 
etc.,  Co.,  M  Fed.  811,  holding  the  United  States  were  estopped  to 
mforce  the  forfeiture. 

In  the  State  courts  Hie  following  affirm  and  apply  the  syllabus 
holding:     State  t.  County  Court,  10  Ark.  367,  holding  law  taxing 
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exempt  lancto  la  void;  BuKliBh  v.  OUver,  28  Ark.  331,  boldlng  tieu- 
urer's  certlflcates  are  receivable  In  parmeat  for  all  State  dues; 
People  T.  Bond,  10  CaL  672,  holding  leglalature  conld  not  cbange  act 
autborfElng  "  the  foudlng  ot  the  floating  debt  of  tbe  ctty; "  lUcbard- 
son  T.  Akin,  S7  III.  141,  boldlng  legislature  conld  repeal  law  making 
stock  liable  for  corporation  debts;  New  Orleans  v.  City  Hotel,  28 
La.  Ann.  424,  holding  void  law  Itmiting  recelvablUty  of  warrants  for 
taxes;  Van  Hnasn  v.  Kanouse,  18  Ufcb.  811,  boldlng  Congren  could 
make  treasury  notes  a  legal  tender;  Ballroad  Oo.  v.  Oommlssloners. 
86  Tex.  434,  boldlng  provision  that  lands  granted  railroads  be  for- 
feited for  school  fund  conld  not  preclude  railroad  from  recovering 
certlflcates  to  land  acquired  nnder  a  prior  law;  Brownsville  v.  Basse. 
3a  Tex.  COl,  holding  legislative  grant  of  land  could  not  be  destroyed 
by  a  subsequent  repeal;  Bank  of  the  Old  Dominion  v.  HcYel^,  20 
Gratt  468,  467,  holding  act  authorizing  payment  in  Confederate 
currency  Is  unconstltutlooal;  AntonI  v.  Wright  22  Gratt.  843,  844, 
845,  846,  847,  8M,  868,  885,  holding  act  providing  that  coupons 
be  receivable  for  all  public  dues  Is  a  contract 

Cited,  without  special  application,  In  Davis  v.  Gray,  16  WaU.  221, 
21  L.  4tS3;  State  v.  Doyle,  40  Wis.  214,  215,  Opydyke  v.  Pacific  B.  B.. 
3  Dill.  78,  F.  C.  10.546,  Undsey  v.  Rottaken,  32  Ark.  628,  Hardy  v, 
Norfolk  Mfg.  Co..  80  Va.  417,  and  MlUer  v.  Andrews,  8  Cold.  889. 
Cited  also  In  dissenting  opinions,  AntonI  v.  Oreenhow,  lOT  U.  8.  803, 
27  L.  481.  2  S.  Ot  120.  majority  boldlng  that  so  much  of  tlie  enact- 
ment as  forbids  tbe  receipt  of  such  coupons  for  taxes  Is  void;  Id  re 
Ayers.  128  U.  S.  616,  31  L.  233,  8  S.  Ct  188,  majority  holding  null 
Injunction  granted  to  restrain  State  from  bringing  suit  for  taxes, 
when  coupons  had  been  tendered;  State  v.  Matthews,  8  Jones  (N.  C), 
464,  majority  holding  that  legislature  Intended  to  prohibit  tbe  cir- 
culation of  bank  notes;  Lynn  v.  Polk.  8  Lea,  305,  majority  holding 
act  making  coupons  receivable  for  taxes  to  be  unconsUtutional; 
Voazie  Bank  v.  Fenno,  8  Wall.  653.  IB  L.  489. 

Distinguished  In  Breitung  v.  Llndauer.  37  Mich.  230,  231,  bold- 
lng liability  was  In  the  nature  of  a  penalty  and  sustained  no  con- 
tract obligation;  In  re  Powell,  5  Mo.  App.  222,  where  power  of  repeal 
was  reserved;  SbaSer  v.  Jenkins,  72  N.  G.  280,  holding  court  cannot 
compel  treasurer  to  pay  State  debt  against  a  prohibition  by  the 
assembly;  Grantteville  Mfg.  Oo.  v.  Boper,  15  Rich.  L.  165,  166,  where 
tbe  State  bound  itself  to  receive  the  bills  only  so  ioog  as  tbey  were 
convertible  Into  gold  or  silver;  Wagner  v.  Stoll.  2  S.  C.  656,  boldlng 
legislature  could  relieve  State  from  contract  as  to  bills  issued  there- 
after; Forman  v.  Nlchol,  8  Cold.  448,  449,  450,  461,  boldlng  part  of 
charter  making  bank  notes  receivable  for  taxes  could  be  repealed; 
Lynn  v.  Polk,  8  Lea.  250,  boldlng  void  act  making  cnnpons  receivable 
for  taxes;  Exchange  Bank  of  Virginia  v.  Knox,  18  Qratt  7S2,  753, 
boldlng  after  assignment  the  debts  were  no  longer  debts  due  the 
Bank;  Greenbow  v.  Vashon.  81  Va.  846,  holding  special  tu  tot 
school  purposes  not  payable  In  State's  tax-receivable  coupons, 
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Jndgmaut. —  Tender  of  uotes  of  bank,  receivable  b;  law  In  pay- 
ment of  State  pnbllc  dnes,  wiu  equivalent  to  payment  in  extinsulsh- 
Ing  a  Judsment  in  the  State's  favor  for  aucb  dnes,  p.  208. 

Cited  and  principle  followed  In  Polndezter  t.  Greenliow,  114  U.  8. 
282,  29  L.  190,  5  S.  Ct  900,  holding  tender  of  coupona  waa  equivalent 
to  a  tender  of  money;  BoyaU  v.  Virginia,  lie  U.  S.  679.  28  L.  737,  6 
S.  Ct  613,  holding  after  tender  of  coupona  to  proper  officer,  tbe  per- 
son could  enter  upon  hla  profession;  Danlej  v.  Pike,  US  Ark.  142,  and 
Crease  y.  Danley,  16  Ark.  183,  boIdliiK  that  notes  of  State  bank  are 
receivable  for  taxes;  Fagan  t.  StlUwell,  10  Ark.  286,  holding  debts 
due  State  bank  may  be  diecharKed  by  State  bonds;  Hunt  v.  Mc- 
Fadgen,  20  Ark.  2SS,  holding  collector  had  no  eight  to  receive  Ten- 
nessee bank  paper  In  payment  of  taxes. 

MlsceUaneons. —  Mlsclted  In  Eeene  v.  Wbeatley,  14  Fed.  Oas.  186. 
Cited  as  having  entertained  suit  by  citizen  against  bis  State,  Norfolk 
F.  Co.  T.  Marye,  26  Fed.  SOD;  In  dissenting  opinion.  Lake  Superior, 
etc.,  Co.  T.  Cunningham,  44  Fed.  843,  tbat  action  of  a  State  ahonld 
be  cbaracterized  by  a  blgb  morality. 

10  How.  218-224,  IS  L.  394,  PADP  v.  DRSW. 

Tender  of  payment. —  Tbougb  State  waa  obligated  by  tta  laws  to 
receive  bank  notee  for  debts  due  It,  yet  a  debt  due  for  sale  of  public 
lands,  the  proceeds  of  which  were  to  be  devoted  to  educational  uses, 
lie  not  within  tbat  category,  but  a  trust  fund,  and  tender  of  ancb 
□otea  thereof  ia  bad,  p.  222. 

Cited  and  principle  applied  In  Vashon  t.  Qreenhow,  135  U.  S.  719, 
34  L.  821,  10  S.  Ct.  089.  holding  law  requiring  achool  tax  to  be  paid 
iu  money  was  valid:  Pearsall  v.  Great  Northern  By.,  161  U.  S.  663, 
10  L.  644,  16  S.  Gt  700,  holding  railroad  with  general  power  to  con- 
solidate may  be  forbidden  to  combine  wltb  parallel  line;  Peay  v. 
Ramsey,  21  Ark.  92.  and  Sesalons  v.  Peay,  21  Ark.  IKi,  both  holding 
legislature  could  not  compel  receiver  of  bank  to  receive  bonds  of 
State  for  debts;  Van  Husaa  v.  Eanouse,  13  Mich.  Sll,  holding  Con- 
gress can  make  treasury  notes  a  legal  tender;  dissenting  opinion, 
State  V.  Matthews,  3  Jones  (N.  C),  404,  a  majority  holding  that 
legislature  Intended  to  prohibit  circulation  of  bank  notes. 

Distinguished  In  Fnrman  v.  Nichol,  3  Cold.  449,  450,  451,  holding 
part  of  charter  making  bank  notes  receivable  for  taxes  could  be 
repealed. 

Payment  "  in  specie  "  la  not  satisfied  by  payment  by  bank  notes, 
p.  223. 

Cited  In  Trebllcock  v.  Wilson,  12  WalL  696,  20  L.  462,  holding  "In 
specie"  means  note  Is  payable  In  gold  or  sliver  dolian. 

HtacellaneouB.—  Mlsclted  in  Edmonds  t.  Cochran,  12  Iowa,  4Ml 
Olted  in  10  Bow.  228,  IS  L.  S96,  and  10  How.  224.  U  L.  897. 
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10  How.  224-229.  13  L.  S97,  TRIGG  T.  DREW. 

Decision  In  Paup  t.  Drew,  10  How.  218,  13  K  3H  anpni.  followed 
la  a  similar  case. 

Olted  In  Van  Hnsan  t.  Kanouse,  13  Mlcb.  311,  holding  Oongreu 
conld  make  treasnrj  notes  a  legal  tender;  dlBBentlng  opinion,  State 
T.  UatthewB,  3  Jonea  (N.  C),  401.  majorftr  holding  that  legislature 
Intended  to  problblt  circulation  of  bank  notes. 

DlBtingnlsbed  In  Furman  v.  Nicbol,  3  Cold.  449,  450,  bolding  part 
of  charter  maklne  bank  notes  receivable  for  taxes  could  be  repealed. 

10  How.  22t>-2^,  IS  L.  397.  GBBELT  v.  THOMPSON. 

Tariff. —  Value  of  merchandise  at  time  of  Its  procorement  Is  to  be 
ascertained  for  purpose  of  flsln;  the  duties,  not  at  time  of  exporta- 
don,  p.  237. 

Reaffirmed  In  Maxwell  t.  Griswold.  10  How.  254,  13  L.  410.  Cited 
«Dd  principle  followed  In  Sampson  t.  Feaslee,  20  How.  6T8,  15  L. 
Iffi26,  holding  that  day  of  sailing  Is  true  period  of  exportation;  Thom- 
son T.  Maxwell,  2  Blatchf.  396,  P.  0.  13,983,  Fleraon  t.  Lawrence,  2 
Blatchf.  502,  F.  C,  11,158,  and  Focke  t.  Lawrence,  2  Blatchf.  611. 
F.  C.  4,894,  all  holding  goods  appraised  more  tban  10"  per  cent.  aboTs 
Invoice  price  are  not  subject  to  additional  dntr  of  20  per  cent  If 
procured  otherwise  than  by  purchase;  Norcross  v.  Greely,  1  Curt, 
lie,  F.  0.  10.294,  holding  commission  should  be  addM  to  the  In- 
voice value;  Barnard  v.  Morton,  1  Curt.  409,  F.  C.  1.005,  bolding  that 
rule  Is  still  In  force;  Forman  v.  Peaslee,  6  Fed.  Cna.  454,  bolding 
"  period  of  exportation."  under  act  of  1851,  was  time  when  goods  left 
Liverpool.  Cited,  without  particular  application.  In  Krlesler  v. 
Morton,  1  Curt.  418.  F.  O.  7,933. 

Tariff  —  Coatoma  offlcen. —  An  appraisement  can  be  lawfully 
made  only  after  a  personal  examination  of  the  merchandise,  p.  239. 

Cited  and  prindple  followed  In  Converse  v.  Burgess.  18  How.  415. 
15  L.  456,  holding  evidence  admissible  to  show  appraisers  bad  com- 
plied with  the  law;  Glbb  v,  Washington,  McAlL  431.  439.  F.  C.  5,380. 
bolding  an  examination  of  goods  by  appraisers  Is  lodispensablc; 
McCall  V.  Lawrence,  8  Blatcbf.  362,  363,  F.  C.  8.672,  holding  It  If 
only  necessary  that  those  certifying  to  the  appraisal  should  have 
actually  made  It;  Munsell  t.  Maxwell,  3  Blatchf.  365,  F.  C.  0.932. 
holding  collector  has  no  authority,  even  under  instructions,  to  charge 
an  arbitrary  rate  of  commissions;  The  Tstallfera  I.  Co.  v.  Redfield. 
21  Blatchf.  313,  23  Fed.  651,  holding  increased  duties  Imposed  with- 
out examination  of  goods.  Illegal;  Burgess  t.  Converse,  2  CurL  219, 
F.  0.  2,164,  bolding  Importer  could  rely  on  fallnre  to  examine  one  of 
ten  packages;  Barker  v.  Lawrence,  2  Fed.  Cas.  SIT,  bolding  appraisal 
Totd,  being  the  act  of  a  deputy. 

A  marahant  appraiser,  duly  appointed  and  quallfled,  cannot  be 
removed  by  collector  or  secretary  of  treasury,  unless  for  mlfccD- 
duct,  p.  24a 
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Cited  and  prlndple  followed  In  Belcfaer  t.  Linn,  24  How.  Q20,  19 
L.  T5S,  holding  decision  of  appraiser,  In  absence  of  fraud,  was  flnal; 
Oelbermann  v.  Merritt,  123  D.  8.  966,  368,  81  L.  167.  169.  8  B.  Ct  156. 
157,  boldlng  importer  can  show  provision  of  statute  as  to  appraisers 
was  not  complied  with. 

DlsUnKolBfaed  In  ^.nffmordt  v.  Hedden.  137  U.  S.  328,  84  L.  680. 
11  S.  Ct  108.  and  Haser  v.  Hagone,  ISO  U.  S.  247,  89  L.  137,  IS  S. 
Ct.  80,  both  holding  the  merchant  appraiser  not  an  officer  of  the 
United  States  re<]ulred  to  be  appointed  b7  the  president 

PabUe  officers. —  Merchants  called  In  to  appraise  goods  take  no 
rank  as  public  officers,  p.  241. 

Cited  and  principle  applied  in  Vaccari  t.  Maxwell.  8  Blatchf.  877, 
F.  C.  16,610,  holding  reappralsement  by  unsworn  mercbant  ap- 
praisers Told.  See  also  AuSmordt  y.  Hedden,  187  U.  B.  828,  84  L. 
680,  11  B.  Ct  108. 

10  How.  242-267,  IS  L.  406,  MAXWELL  T.  QBISWOLD. 

TuUI. —  In  fixing  tbe  dntles,  raine  of  goods  at  time  of  purchase, 
not  at  time  of  exportation,  shonid  be  ascertained,  p.  2S4. 

Cited  and  followed  In  Sampson  t.  Peaslee,  20  How.  578,  IS  L.  1026, 
holding  that  day  of  sailing  from  foreign  port  Is  the  true  period  of 
exportation;  Focfee  t.  Lawrence.  2- Blatchf.  511,  F.  C.  4,894,  and 
Crowley  t.  Maxwell,  8  Blatchf.  404,  F.  C.  3,449,  holding  collector 
Jnstifled  in  aasnmlag  date  of  Invoice  as  time  of  purchase;  Barnard 
V.  Morton,  1  Ourt  409,  F.  C.  1,005,  declaring  that  mie  stlU  prevails. 
dted,  without  parUcnlar  application.  In  Erlealer  v.  Morton,  1  Onrt 
41S,  F.  O.  7,883.  Cited  In  Qreely  t.  Thompson,  10  How.  238,  18  L~ 
404. 

Onatosu  oollactor  Is  liable  for  excess  of  duties  though  coUecteiT 
under  orders  from  tbe  treasary  department  !>■  2SS. 

Cited  and  principle  applied  in  Schmelder  t.  Barney,  13  Blatchf. 
42,  F.  0. 12,462,  holding  collector  liable  for  Illegal  duties  paid  under 
protest 

Payment  la  Involnntary  If  made  reluctantly  In  order  to  regain' 
possession  of  property;  so  if  Importer  pay  unlawful  duty  under  pro- 
teat  In  order  to  avoid  a  penal  duty  and  get  possession  of  his  goods. 
be  may  recover  It  back,  p.  251  ~ 

Cited  and  principle  applied  In  Swift  Co.  v.  United  States,  111  U. 
B.  29,  28  L.  S43,  4  8.  Ct  247,  holding  payment  to  public  officer  of  ai> 
Illegally  exacted  tax  Is  not  voluntary;  Robertson  v.  Frank  Bros.  Co., 
132  U.  8.  21,  as  L.  238,  10  S.  Ct  6,  holding  payment  to  avoid  an 
onerous  penalty  is  Involuntary;  Ogden  v.  Maxwell,  3  Blatchf.  323, 
F.  C.  10,468,  holding  no  written  protest  against  the  exaction  of 
bes  was  necessary;  Drake  v.  Redfleld,  4  Blatchf.  119,  F.  C.  4,065. 
boUIng  azceaa  of  dntles  paid  after  possession  of  goods  has  beea 
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obtained  cannot  be  recovered;  Marshall  t.  Redfleld.  4  Btatcbf;  222, 
r.  CX  9.131,  holding  duties  paid  nader  protest  on  mlBslng  goods  to 
nvold  antt  conld  not  be  recovered;  Town  Council  t,  Burnett,  34  Ala. 
408,  and  Town  ot  Ugonler  v.  Ackerman,  46  Ind.  S67,  15  Am.  Bep. 
335.  both  holding  license  paid  nnder  void  ordinance  conld  not  be  re- 
covered; Cobb  V.  Charter,  32  Conn.  366,  87  Am.  Dec.  ISO.  holding 
Involuntary  tmrment  of  bill  to  recover  property;  Lafayette,  etc.,  B. 
R,  Co.  V.  Pattlson,  41  Ind.  S2S,  allowing  excess  of  freight,  paid  under 
protest,  to  be  recovered;  Carew  v.  Rutherford,  106  Mass.  12.  8  Am. 
Rep.  293,  holding  money  paid  because  of  conapiracy  to  Induce  worlc- 
men  to  leave  may  be  recovered;  Magolre  v.  S.  S.  Assa..  62  Uo.  348. 
where  party  taxed  paid  under  fear  of  levy,  he  conld  recover; 
Peters  v.  Railroad  Co.,  42  Ohio  St.  2S6,  51  Am.  Rep.  816,  and  Trans- 
portation Co.  V.  Sweetzer,  2S  W.  Va.  4B2.  457,  both  holding  In- 
voluntary payments  of  Illegal  rates  to  have  goods  carried;  Beckwith 
V.  Prlsble,  32  Vt.  065,  holding  freight  paid  under  protest  to  get  goods 
recoverable.  Cited  in  note  on  compnlsory  payment  In  45  Am.  Dec. 
156,  collecting  authoritleH  also  51  Am.  Rep.  826,  830, 

Cited  In  dissenting  opinion,  Town  of  Llgonler  v.  Ackerman,  46 
Ind.  S79.  majority  holding  one  paying  for  license  Issned  under  an 
invalid  statute  cannot  recover  his  money. 

DiBtlDgnisbed  In  Bowles  v.  Sonle,  59  Vt.  184,  7  Atl.  715,  boldlns 
payment  of  another's  taxes  by  party  whose  stock  was  distrained, 
not  recoverable. 

10  How.  267-269,  IS  L.  411,  GILMBE  T.  POINDBXTBR. 

KJectmant. —  PlalntlfF  must  recover  on  the  strength  of  his  own 
Utle,  p.  267. 

Cited  to  this  point  In  Hogan  v.  Kurtz,  94  U.  S.  776,  24  L.  310. 

Ejectment. —  To  maintain  petitory  action  for  land  In  Louisiana, 
plalntlir  must  have  legal  title,  p.  267. 

Miscellaneous. —  Cited  In  Bledsoe  v.  Brwln,  33  La.  Ann.  619,  620. 

10  Bow.  270-811.  13  L.  417,  BARNARD  v.  ADAMS. 

Wltneos.— Master  of  vessel  is  a  competent  wttuess,  p.  801. 

Cited  to  this  point  In  Patten  v.  Darling,  1  Clltl.  261,  P.  C.  10,812. 
holding  master  a  competent  witness  for  owners  In  suit  for  contribu- 
tion. 

Oenaral  av«ra(ra.— There  is  a  proper  case  for  general  average, 
where  vessel  has  been  voluntarily  stranded  by  master  to  avoid  an 
Immediate  peril  of  stranding  at  a  more  dangerous  point,  thus  saving 
cargo,  p.  808. 

Many  dtlng  casM  attest  the  soundness  of  this  holding,  and  show 
variona  applications  of  It  by  subsequent  authorities;  Mc Andrews  v. 
Thatctaer,  a  WalL  370,  18  L.  161,  refusing  contribution  where  thera 
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wftB  no  commnnItT  of  Interest  between  ship  and  cargo;  Star  of 
Hope,  ft  Wall.  220,  230,  Ifi  L.  645,  allowing  contribution  wbere  strand- 
ing was  In  part  dne  to  will  of  man;  Fowler  t.  Ratbt>ones,  12  Wall. 
117,  20  U  2S4.  allowing  by  way  of  general  arerage  Injnrles  received 
by  ship  wblle  lying  on  an  uneven  bottom;  Hobson  v.  Lord,  92  U.  8. 
40D,  411,  23  L..  618,  620,  allowing  for  Berrlces  of  crew  In  baoling  bar 
to  and  from  bolb  for  anloadlng;  Ralll  v.  Troop.  167  U.  B.  894,  400, 
410.  a»  L.  747,  749,  762,  15  8.  Ct  660.  002.  066,  holding  scntUlog  of 
sbip  by  maniclpal  autborltles  to  extlnguiBb  flre  wltbont  direction 
of  master  is  not  a  general  average  loss;  Pltzpatrlck  v.  Eight  Hun- 
dred Bales  of  Cotton,  3  Ben.  46,  F.  0.  4,843,  and  Batbbone  v.  Fowler, 
6  BUtchf.  298,  F.  C.  11,584.  and  KIgbt  Hundred  Bales  of  Cotton,  8 
Blatchf.  226,  P.  C,  4,319,  both  holding  there  waa  a  voluntary  strand- 
ing; Pattea  v.  Darling,  1  Cliff.  268,  F.  a  10,812,  holding  voluntary 
stranding  of  vessel  coastitutes  a  case  for  general  average  though 
followed  by  her  total  loss;  Sturgess  v.  Cary,  2  GurL  68,  F.  O.  18,572, 
holding  It  a  general  average  loss  where  master  voluntarily  slipped 
cables,  without  selecting  a  stranding  place;  Delano  v.  The  Oallatln, 
1  Woods,  644,  F.  C.  3,751,  holding  there  can  be  no  contribution  for 
damages  caused  by  a  common  danger;  The  Congress,  1  Blss.  46, 
F.  0.  S,009,  holding  libel  did  not  present  a  case  for  general  average; 
The  Bncktye,  7  Blss.  2!S,  F.  C.  2.084,  holding  damages  to  cargo  by 
water  nsed  In  extinguishing  Ore  does  not  constitute  a  case  of  gen- 
eral average;  The  Alcona,  9  Fed.  174,  holding  expense  of  getting  off 
vessel,  stranded  but  In  no  danger.  Is  not  subject  to  general  average; 
The  Margarethe  Blanca,  12  Fed.  730,  holding  tbe  casting  sway  of 
property  which  could  have  been  saved  is  a  voluntary  sacrlflce;  The 
Margarethe  Blanca,  14  Fed.  60.  bolding  cargo  must  contribute  to 
loss  of  spars  blown  overboard  and  then  cast  adrift;  The  Jamea  P. 
Donaldson,  19  Fed.  269,  bolding  abandonment  and  loss  of  tow  to 
save  tug.  does  not  give  claim  for  contribution;  Sonsmltb  v.  The  J.  P. 
Donaldson,  21  Fed.  674,  reversing  preceding  case;  Heye  v.  North 
German  Lloyd,  33  Fed.  63,  64.  and  Tbe  Roanoke,  46  Fed.  298.  300. 
both  holding  damage  by  water  to  extinguish  flre  a  voluntary  sacrl- 
flce; Bowrtng  v.  Thebaud,  42  Fed.  797,  holding  there  could  be  no 
general  average  witbout  a  peril  common  to  ship  and  cargo;  Shoe  v. 
Low,  etc.,  Co..  46  Fed.  128,  allowing  no  general  average  where  act 
was  of  no  benefit  to  vessel  or  cargo;  Barnmoor  8.  8.  Co.  v.  Insur- 
ance Co.,  78  Fed.  872,  refusing  to  allow  Injuries  to  tug  in  making 
a  general  average  adjustment;  Van  Den  Toom  v.  Leeming,  79  Fed. 
108,  4S  V.  B,  App.  736,  refusing  to  allow  for  damage  caused 
by  repaired  shaft;  Slater  v.  Rubber  Co..  26  Conn.  140,  141,  limiting 
tbe  rule,  and  holding  throwing  overboard  of  burning  goods  not  a 
voluntary  sacrlflce;  Emery  v.  Huntington,  109  Mass.  435,  12  Am.  Rep. 
729,  holding  injuries  received  by  vessel  in  collision  not  a  subject  for 
general  average;  Barker  v.  Baltimore  &  Ohio  R.  R.  Co.,  22  Ohio  St. 
02,  10  Am.  Bep,  728,  Including  seamen's  wages  bi  adjustment  of 
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general  aTerage;  McLoon  r.  CnmiDliiKB,  78  Pa.  8t  104,  snbJectliiK 
cargo  to  geoeral  average  for  lots  of  sbip. 

Cited,  Dote  7  Am.  Dec.  6S1,  on  general  average;  M  Am.  Dec.  618. 
general  average,  volantary  socrlflce,  collecting  anthorltles.  Cited, 
note,  Meecb  v.  Boblnsoa,  U  Am.  Dec.  617,  case  opposed  to  clt«d 
case.  Olted  generally  In  Northwestern  Transp.  Ck>.  v.  Boston  Marine 
Ina  Oo.,  41  Fed.  80D,  and  BHtlsb-Amerlcaa  Asa.  Co.  v.  Wilson,  1S2 
Ind.  284,  31  N.  B.  MO. 

Goneral  average. —  Contribution  sboald  be  assessed  on  tba  value 
of  the  cargo  at  port  of  destination.  If  taken  there  by  the  rescuing 
vessel,  p.  807. 

Cited  and  followed  In  Bradley  v.  Cargo  of  Lumber,  29  Fed.  648, 
holding  It  was  proper  to  adjust  losses  at  Philadelphia. 

Seamen. —  Crew  are  entitled  to  wages  after  stranding,  while  sav- 
ing cargo,  p.  307. 

Oeneral  average. —  A  commission  allowed  for  collecting  general 
average,  rests  upon  usage,  p.  308. 

Cited  and  principle  applied  In  Sturgls  v.  Cary,  2  Curtis,  882,  F.  O. 
13Jt73,  since  the  usage  Is  general,  a  particular  usage  In  contraven- 
tion thereof.  Is  not  binding,  since  parties  did  not  contract  with  ref- 
erence thereto. 

Miscellaneous.—  Mlsclted  in  Keteltas  v.  Myers,  19  N.  T.  232. 

10  How.  311-328,  13  L.  434,  HENDERSON  v.  TENNESSEE!. 

Appeal  and  error.—  Outstanding  title  In  third  person,  alleged  to 
JM  derived  under  a  treaty,  set  up  In  action  of  ejectment  In  State 
conrt  gives  no  right  to  writ  of  error  to  Supreme  Court  under  twenty- 
afth  section  of  Judiciary  act,  1789,  p.  323. 

Cited  and  principle  followed  In  Wynu  v.  Morris,  20  How.  S,  15  L. 
801,  holding  Supreme  Court  without  Jurisdiction  since  complainant 
did  not  derive  his  title  from  any  Federal  statute;  Hale  v.  Gaines.  22 
How.  IGO,  IG  L.  260,  holding  defendant  must  have  a  personal  In- 
terest la  pubject  In  Utlgndon;  Long  v.  Converse,  91  D.  S.  114,  23  L. 
235,  Miller  V.  Lancaster  Bank,  106  U.  8.  B44.  27  L.  290,  1  S.  Ct.  538. 
and  Verden  v.  Coleman,  1  Black,  474,  17  L.  162,  denying  Jurisdiction 
where  person  holding  under  the  treaty  was  not  a  party,  as  also  Id 
ones  V.  Little,  134  C.  8.  650,  38  L.  1064,  10  8.  Ct  6^. 

10  How.  329-347,  13  L.  441,  STIMPSON  v.  BALTIMORE  A  SUS- 
QUEHANNA R.  R.  CO. 

Patents. —  The  use  of  two  parts  of  a  combination,  the  thin:  being 
different.  Is  not  an  infringement  of  the  patent,  p.  34S, 

Cited  and  principle  applied  In  Gould  v.  Bees,  IS  Wall  194,  21 
L.  41,  holding  use  of  two  of  three  elements  does  not  infringe  the 
patent:  dH  v-  Wells,  22  Wall.  28,  22  L.  711,  holding  eqnlTalent  in 
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relsnied  patent  moBt  have  been  known  aa  ancb  at  date  ot  original 
patent:  Reedy  v.  Scott,  23  WalL  867,  23  L.  Ill,  holding  court  will 
ptesume  that  award  of  arbitrator  was  made  correctly;  Bowell  v. 
LIndaaj,  113  U.  S.  102,  28  li.  907,  S  S.  GL  510,  and  Singer  v.  Walms- 
ley.  22  Fed.  Caa.  218,  both  boldlng  patent  for  a  combination  1b  not 
Infringed  by  nse  of  one  of  the  parts,  unleas  known  equivalents  are 
eabstltated  for  other  parts;  Norton  t.  Jensen,  00  Fed.  429.  holding 
device  omltUng  an  essential  element  of  the  comblnatloa  to  not  an 
Infringement  Also,  In  dissenting  opinion,  Stlmpsos  v.  Woodman, 
10  WalL  126,  IB  L.  870,  majority  holding  change  simply  Involving 
mechanical  skill  not  patentable. 

Baprame  Conrt,  on  writ  of  error,  may  re-examine  Judgment  of 
Oircnlt  Conrt  on  agreed  statement  of  facts,  p.  846. 

Cited  and  principle  followed  In  Snydam  v.  Williamson,  20  How. 
434,  IS  Jj.  980,  facts  being  undisputed,  case  may  be  brought  up  by 
sn  agreed  statement;  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  602,  17 
L.  642,  If  the  competency  or  effect  of  evidence  be  questioned,  the 
court  cannot  entertain  the  case  as  an  agreed  statement;  Henderson's 
DlstlUed  Spirits.  14  Wall.  53,  20  L.  815,  holding  parties  could  waive 
Jnry  trial  and  submit  agreed  statement  independent  of  legislative 
provision;  Supervisors  v.  Kennlcott,  103  U.  S.  656.  26  L.  487,  boldlog 
Supreme  Court  could  determine  whether  agreed  facts  sufficed  to 
support  Judgment;  Derby  T.  Jacques,  1  ClltC.  433,  P.  O.  3,817,  and 
Mnrray  v.  Lovejoy,  2  Cliff.  202,  F.  0.  9,963,  both  reaffirming  rule; 
Kelly  Y.  Milan,  21  Fed.  8^,  holding  consent  decree  Is  not  binding 
when  pleaded  as  res  adjndlcata;  Clayton  v.  Smith,  1  Colo.  96,  hold- 
ing error  may  be  assigned  on  agreed  case;  Keller  v.  State,  12  Md. 
S28,  71  Am.  Dec.  fi98,  holding  an  agreed  statement  becomes  a  part 
of  the  record. 

DlsttDgnlshed  in  Graham  v.  Bayne.  18  How.  62,  16  L.  206,  sending 
np  all  tbe  evidence  Is  not  the  same  as  agreeing  upon  the  facts. 

10  How.  848-876,  13  L.  449,  LANDES  v.  BRANT. 

Political  department  decides  as  between  two  claimants  setting 
op  distinct  Imperfect  claims  of  title  to  same  parcel  of  laud  prior  to 
Its  acquisition  by  Dnlted  States  from  former  owner,  p.  370. 

Reafflrmed  hi  Magnlre  v.  Tyler,  8  Wall.  661.  19  L.  323.  Cited  and 
principle  applied  In  Snyder  v.  Sickles,  98  U.  S.  212,  25  L.  101,  hold- 
ing that  survey,  having  been  disapproved  by  secretary  of  Interior, 
haa  no  binding  effect;  Charlevllle  v.  Chouteau,  18  Mo.  608,  holding 
first  of  two  Spanish  grants  confirmed.  Is  the  better  title. 

Dlstlngniahed  in  Berthold  v.  McDonald,  24  Mo.  131,  holding,  where 
there  are  two  conflrmatioDS  upon  successive  days,  tbe  superior  title 
before  confirmation  prevails. 

Judgment  record  showing  that  defendant  appeared  by  mttof 
ney,  cannot  be  collaterally  questioned,  p.  871. 
Vol.  IV  — 68 
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Olted  and  principle  followed  In  Oalpln  t.  Page,  1  Sawy.  82S,  F. 
0.  B,20S,  holding  recital  of  Jurisdictional  fact  is  conclualre  fn  a 
collateral  proceeding;  De  Eraft  v.  Barner,  30  Fed.  Cas.  1071,  taoldlog 
decree  of  divorce  against  non-resident,  Berved  by  pnbllcfttion,  Is  not 
admissible  In  another  State,  to  have  father  declared  uaSt  for  guar- 
dian; Bunt  T.  Blllson.  32  Ala.  IKi.  208.  holding  recital  that  "parties 
came,"  la  sufficient  to  show  appearance  of  a  resident  defendant  not 
served;  Warren  v.  Lnsk,  16  Mo.  Ill,  where  record  recited  that  de- 
fendant appeared  by  his  attorney,  evidence  was  Inadmissible  to 
show  attorney  was  without  authority;  McOreery  v,  Davis,  44  S.  C. 
211.  01  Am.  St.  Rep.  SCS,  22  S.  E.  184.  28  L.  R.  A.  661.  refusing  to 
recognize  divorce  obtained  in  Illinois  against  a  cltlien  of  this  State 
served  by  pnblicaUoD.  Cited,  without  particular  application,  in 
King  V.  McLean  Asylum,  64  Fed.  341,  21  U.  S.  App.  481,  26  L.  B.  A. 
780. 

DlBtlngnisbed  In  Thompson  v.  Whitman,  18  WalL  464,  21  L.  900. 

11  Am.  Kep.  438,  n.,  and  Price  v.  Schaetfer.  161  Pa.  St.  634.  29  AU. 
270,  25  L.  B.  A.  700,  ixith  holding  record  of  Judgment  may  be  con- 
tradicted as  to  Jurisdictional  facts. 

Execution  sale  —  Pnbllc  lands. —  Where  Imperfect  Spanish  title 
was  sold  on  execution,  the  perfect  title  subseqaently  granted  by 
patent  to  debtor.  Inured  to  benefit  of  purchaser  under  doctrine  of 
relation,  pp.  372-374. 

This  holding  has  been  extensively  affirmed  and  followed.  The 
clUng  eases  relying  thereupon  are  In  part  as  follows;  Lesslear  v. 
Price,  12  How.  77,  13  L.  900.  holding  State  took  title  when  surveyor- 
general  was  notified,  though  legislature  bad  not  then  sanctioned  re- 
port; Lessee  of  French  and  Wife  v.  Spencer,  21  How.  239.  240,  16 
L.  100,  holding  patent  inured  to  benefit  of  purchaser,  and  related 
imcic  to  date  of  entry;  Berthold  v.  McDonald,  22  How.  339,  341,  16 
L.  320,  321,  holding  court  could  go  behind  the  prima  facie  title  re- 
sulting from  the  confirmation;  Yontz  v.  United  States,  23  How. 
498.  16  L.  473,  holding  that  the  petition  and  concession  must  be 
taken  together;  Masscy  r.  Papln,  24  How.  364.  16  I,.  735,  holding 
that  confirmation  Inured  to  mortgagee  of  claimant:  Beard  v.  Fedcry. 
3  Wail.  491.  18  L.  92,  St  Louis  P.  Schools  v.  Walker.  40  Mo.  402. 
and  Magwlre  v.  Tyler,  40  Mo.  434,  439,  all  holding  conQrmatlon  takes 
effect  by  relation  at  time  of  filing  petition;  Orlsar  v.  McDowell,  6 
Wall.  380,  18  L.  868,  and  Touchard  v.  Crow,  20  Cai.  161,  81  Am.  Dec. 
114,  both  holding  final  decree  of  land  commissioners  takes  effect 
from  time  of  presentation  of  claim;  Bryan  v.  Kennett,  113  U.  8. 
193,  28  L.  013,  5  S.  Ct  413,  holding  Incomplete  title  acquired  from 
Spaolsb  government  before  treaty  could  be  mortgaged;  Dominguez 
de  Guyer  v.  Banning.  167  U.  S.  740,  42  L.  345,  17  S.  Ct.  943.  holding 
patent  Issued  In  execution  of  decree  of  confirmation  Is  conclusive 
u  to  location  of  lands;  Aurora  H.  Con.  M.  Co.  v.  Etghty-flve  Mln. 
Oo..  12  Sawy.  860,  34  Fed.  BIS.  holding  certlQcate  of  purchase  of 
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mining  landa  Is  equivalent,  so  far  as  third  persani  ore  concerned,  to 
a  patent;  Onj  t.  Jones,  4  McCrary,  520,  14  Fed.  86,  holding  locator 
obtaining  patent  becomes  tmstee  tor  bis  asBtgnw;  Brooks  v.  Mc- 
Comb,  38  Fed.  81B.  holding  subsequent  recording  of  foreign  will 
related  bacfc  to  date  of  coaverauce;  EUngman  t.  Holtbaus.  59  Fed. 
810.  311,  S13,  holding  gubseqaent  Issuance  of  patent  will  laore  to 
benefit  of  person  claiming  under  sberlE's  deed. 

Cited  and  principle  followed  also  Is:  Hlbberd  t.  Smith,  67  CaL 
S60,  4  Pbc.  48B,  holding  title  of  purchaser  at  execution  sale  relates 
back  to  date  of  Judgment  Hen;  Orlgaby  y.  Schwara,  88  OaL  282,  22 
Pac  1042,  holding  where  plaintiff  had  a  complete  equity  under  a 
contract  of  purchase  at  date  of  Judgment  lien,  a  subsequent  trans- 
fer by  him  would  relate  back  to  date  of  purchase  and  defeat  Judg- 
ment Hen;  McDonald  t.  McCoy.  121  Cal.  67,  holding  patent  to  con- 
firmee of  a  Mexican  grant,  takes  effect  from  date  of  presentation 
of  petition  for  confirmation;  McMurtrie  v.  Biddell,  9  Colo.  0O&,  13 
Pac.  18B,  holding  that  record  of  sheriff's  deed  relates  back  to  record 
of  certificate  of  sale;  Welch  v.  Dutton.  79  IlL  468,  Callahan  t.  DaYls 
90  Mo.  83,  2  S.  W.  217,  Magruder  t.  Bsmay,  35  Ohio  St.  232,  Hay- 
ward  T.  Ormsbee.  11  Wis.  7,  and  Qulnney  t.  Denney,  18  Wis.  488, 
all  holding  subsequently-acquired  patent  passed  to  grantee  of  pat- 
entee; Doe  T.  Hearick,  14  Ind.  247.  to  the  same  eftect,  where  land 
was  sold  for  taxes;  Bellows  t.  McGlnnls,  17  Ind.  66,  holding  deed 
related  back  to  time  of  confirmation  of  sale;  Caveader  v.  Smith. 
S  a.  Greene,  368,  56  Am,  Dec.  646,  and  Mnsser  v.  McRae,  44  Minn. 
347,  40  N.  W.  S74,  both  holding  government  patent  relates  back  to 
date  of  potcbase;  Clark  y.  West,  23  Mich.  249,  although  Judgment 
of  reverval  was  rendered  after  the  last  continuance,  no  plea  puis 
darrein  continuance  was  necessary;  Beanvlas  t.  Wall,  14  La.  Ann. 
196,  holding  patent  inured  to  benefit  of  vendee,  as  if  vendor  had 
been  vested  with  legal  title  at  date  of  conveyance:  Johnson  v.  Bal- 
lon, 28  Ulcb.  397,  holding  patent  related  back  to  time  when  lands 
were  earned;  Gibson  v.  Chouteau,  39  Mo.  569.  589.  holding  patent 
relates  back  to  emanation  of  equitable  title;  Johnson  v.  Parcels.  48 
Uo.  669,  holding  where  patentee  was  dead  at  time  of  Issue,  patent 
relates  back  to  date  of  enlistment;  Hammond  v.  Johnston,  93  Mo. 
211,  6  S.  W.  87,  and  Block  v.  Morrison,  112  Mo.  354,  20  S.  W.  342 
both  holding  doctrine  of  relation  will  be  resorted  to  when  Justice 
requires;  Jacobus  v.  Insurance  Co.,  27  N.  J.  Eq.  608,  holding  that  In 
equity  mortgage,  when  delivered,  will  have  relation  to  the  agreement 
for  the  loon;  Bpless  v.  Neuberg,  71  Wis.  286,  D  Am.  St  Rep.  214,  37 
N.  W.  419,  holding  subsequently-acquired  title  to  homestead  Inures 
to  mortgagee. 

Cited  also,  but  without  particular  application.  In  Henderson  v. 
Tennessee,  10  How.  328,  13  L.  441.  Tyler  v.  Magwlre,  17  Wall.  280, 
21  It.  682,  Sumner  v.  Coleman,  23  Ind.  94,  Hano.  &  S.  Jo.  B.  B.  Co.  v. 
Smith,  41  Mo.  834,  and  Smith  r.  Madison.  67  Mo.  704.  Cited  In  IS 
Am.  Dec;  264,  note  on  relation,  coltectiag  authorities,  93  Am.  Dec. 


,.  Google 


10How.848-87«  Note*  od  D.  8.  B«porU.  W6 

34B,  note  on  equitable  loterests,  coUectlng  comb.  Olted  In  dlssent- 
iOK  opinions,  Frost  t.  Missionary  Society,  66  Ulcb.  88,  22  N.  W. 
203,  majority  boldins  aoltclnlm  deed  can  never  Inure  to  convey  sub- 
aeqaently-acquired  title  not  actually  owned  In  equity  at  time  of 
deed;  United  State*  v.  Ix>QSlircy,  172  U.  B.  229,  19  S.  CL  IflZ,  ma- 
jority boldlng  wtiere  State  took  lands  conditionally,  tbe  United 
States  could  not  maintain  treapass  before  proceedlnga  were  taken 
to  effect  reversion. 

DlstlngulBtied  In  Morebouae  T.  Pbelpa,  21  Bow.  80C,  18  li.  148, 
where  tbe  United  States  were  absolute  ownera  of  the  lota;  Wood 
T.  Sandford,  23  Ind.  99,  where  party  had  no  eqnitable  title,  it  bavlntr 
been  eztln^lebed  by  foreclosure;  Simpson  y.  Greeley,  8  Ean.  S88, 
holding  quitclaim  deed  did  not  estop  grantor  from  setting  np  as 
after-acqnlred  title;  Donohoe  t.  Teal.  19  Mo.  334,  holding,  under 
statutes,  deed  of  land  sold  for  taxes  did  not  relate  back  to  tbe  sale. 
Qualified  tn  Evans  v.  Durango,  etc.,  Co.,  80  Ped.  438,  49  D.  8.  App. 
332,  holding  doctrine  of  relation  will  not  be  applied  where  injustice 
would  result. 

Public  lands. —  Under  statute  of  1836,  where  party  dies  before 
Issue  of  patent.  It  Inures  to  the  benefit  of  bis  heirs,  p.  873. 

Cited  in  Waterman  v.  Smith,  18  Cal.  419,  holding  statute  includes 
right  of  United  States  In  lands  not  strlcUy  pubUc.  Cited,  without 
particular  application.  In  Oliver  v.  Forbes,  IT  Kan.  129. 

Distinguished  in  Montgomery  v.  Bevans,  1  Savry.  671,  F.  O.  9,?8S, 
holding  void  grant  by  alcade  to  deceased  peraon. 

Beads  —  Notice. —  Open  and  notorious  adverse  possession  la  evi- 
dence of  notice  of  title,  so  aa  to  give  validity  to  an  unrecorded  deed, 
p.  375. 

Cited  and  principle  relied  upon  In  Marsh  v.  Brooks,  14  How.  S24, 
14  L.  526,  declaring  Indians  must  have  assented  to  an  occupancy 
as  notorious  as  their  own;  Lea  v.  Polk  Co.  Copper  Co.,  21  How.  498. 
16  L.  20e,  and  Lonsdale  Co.  v.  Moles,  15  Fed.  Cas.  861,  both  holding 
possession  sufficient  notice  of  adverse  title;  McLean  v.  Clapp,  141  U. 
S.  436,  36  L.  807,  12  B.  Ct  31,  declaring  that  bolder  of  legai  tlUe 
cannot,  without  consent  of  equitable  owner  In  possession,  rescind 
settlement  of  a  mortgage  debt  so  as  to  bind  latter;  Simmons  Creek 
Coal  Oo.  V.  Doran.  142  U.  B.  442,  35  L.  1074.  12  S.  Ct  248,  Elrby 
V.  Tallmadge,  160  U.  B.  364,  40  L.  465,  16  B.  Ct  351.  Van  Ounden  v. 
Va.  a  &  I.  Co.,  62  Fed.  850,  8  V.  S.  App.  229,  and  Gale  v.  Shillock, 
4  Dak.  196.  29  N.  W.  667.  Rupert  v.  Mark.  16  III.  642,  J.,  etc.,  B.  R. 
Co.  V.  Oyler,  60  Ind.  394,  and  Patten  v.  Moore,  32  N.  H.  385,  all 
holding  actual  adverse  possession  Is  notice  to  a  purchaser;  Lord  v. 
Doyle,  1  CUir.  458.  F.  a  8,505,  holding  actual  notice  of  nnrecorded 
mortgage  has  tbe  same  elTect  as  If  It  had  been  recorded;  Fuller  v. 
Montague,  69  Fed.  220,  16  TS.  S.  App.  301,  holding  claim  barred 
where  purchaser  had  been  in  possession  for  thirty  years;  Story  v. 
Black,  5  Mont  62,  61  Am.  Rep.  44.  1  Fac.  10,  holding  Judgment  lien 
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did  not  exclude  owner  of  prior  equitable  title  In  poBBcaelon;  Janrrln 
T.  JonTTln,  W  N.  H.  172,  boldlng  that  a  knowledge  of  facts  as  would 
put  a  person  on  InQolrTi  aod  If  followed  lead  to  a  knowledge  of 
tiOe,  ia  notice  to  porcbaeer;  OaUer  r.  Ward,  60  N.  H.  S82,  and 
Lament  y.  Obeshlra,  65  N.  T.  42.  botb  .holding  purchaser  charged 
with  npttce  of  one  In  possession  under  unrecorded  deed. 

Sxeeutiona.— In  Missouri,  In  1838,  lands  of  a  deceased  debtor 
eonld  be  sbld  on  execution  onder  a  Judgment  against  hla  executors, 
p.  876. 

Iflscellaneoua. —  Cited  to  point  that  grants  without  accurate  sur- 
Te^  are  void  In  Muse  t.  Arlington  Hotel  Co.,  68  Fed.  6U. 


Taxation. —  The  charter  of  the  Philadelphia  &  Wilmington  Rail- 
road, which  was  a  consolidation  of  sereral  railroads,  under  acta  of 
Pennsylvania,  Delaware  and  Maryland,  did  not  exempt  the  propert:^ 
of  such  consolidated  railroad  from  taxation.  No  exemption  was  ex- 
presslf  granted  and  none  will  be  Implied,  pp.  382,  BOB. 

Olted  and  principle  foUowed  In  Ballroad  Co.  t.  Harris,  12  WaU. 
82,  20  L.  3Ci6,  where  railroad  was  allowed  to  extend  Its  road  tuto 
another  State,  beld,  that  no  new  corporation  was  created;  Tom- 
Unson  T.  Branch,  IS  WalL  466,  468,  21  L.  191,  192.  holding  exemption 
la  charter  of  one  corporation  would  not  be  extended  to  property  of 
another  corporation  merged  into  it;  The  Delaware  Railroad  Tax, 
18  WalL  228,  21  L.  895,  State  T.  Greene  Co.,  54  Mo.  651,  and  State 
V.  Keokuk,  99  Mo.  S6,  12  S.  W.  291,  6  L.  R.  A.  224,  and  n..  all  holding 
the  new  company,  after  consolidation,  stood  In  each  State  as  the 
original  company  had  previously  stood  there;  Central  B,  K.  &  B. 
Co.  T.  Oeoi^a,  92  V.  S.  675,  23  T..  762.  State  v.  Railroad  Co.,  45  Md. 
382,  and  Phlla.,  etc.,  R.  R.  v.  Appeal  Tax  Court,  50  Md.  409,  aU  hold- 
ing that  consolidated  company  possessed  all  rights  and  Immunities 
conferred  upon  each  company  by  Its  original  charter;  County  of 
Scotland  t.  Thomas,  94  TI.  S.  690,  693,  24  L.  220,  221,  holding  power 
of  county  to  subscribe  for  stock  passed  with  corporation  into  the 
consolidation;  Chesapekke,  etc.,  R.  R.  Co.  t.  Vir^nla,  94  U.  8.  726, 
24  L.  312,  holding  whatever  property  was  subject  to  taxation,  would 
remain  so  after  consoUdatioa;  Wilmer  t.  Railway  Co.,  2  Woods,  464, 
F.  C.  17,776,  declaring  that  a  corporation  can  be  chartered  by  two 
States  so  as  to  make  one  corporate  body;  State  t.  At  ft  O.  B.  R. 
Co.,  60  Ga.  274,  holding,  after  consolidation,  the  property  became 
taxable  Irrespective  of  limitation  In  charters  of  former  companies; 
Btate  ▼.  Commrs.  of  B.  B.,  37  N.  J.  h.  243.  holding  corporation 
with  exemption  may  consent  to  other  taxation  without  impairing 
ttie  exemption;  Btate  Board  of  Asa.  v.  Railroad  Co.,  49  N.  J.  L.  206, 
7  AtL  SS2,  boldlng  Immunity  from  taxation  pasaed  nnder  the  lease: 
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Railroad  Co.  y.  Hlckt.  8  Baxt  467,  holding  tmmanltr  from  tszatloD 
passed  at  sale  under  a  decree  vesting  "  all  rights,  ImmanldeB,"  etc; 
Adams  T.  Tazoo.  etc.,  R.  R.  Co.,  24  So.  (Miss.)  810,  holding  gnnt  to 
consolidated  company,  omitting  vord  "  immunltleB,"  does  not  pass 
the  exemption  of  one  of  the  companies. 

dted,  without  partlcnlar  appUcatlon,  In  Pae.  R.  R.  t.  Mo.  Poc. 
Ry.  Co.,  6  McCrary,  376.  23  Fed.  567,  Orangers,  etc.,  Ins.  Co.  t, 
Eamper,  73  Ala.  345,  and  HaU  v.  Bank  of  Va.,  14  W.  Va.  623.  Cited 
[n  79  Am.  Dec.  425,  note  on  consolidation  of  corporatione,  collect- 
ing authorities;  also  In  dissenting  opinions.  State  t.  Northern 
Cent.  Ry.  Co.,  44  Hd.  I'Hi,  majority  holding  rights  and  privileges 
of  consolldnled  company  dated  only  from  act  of  consolidation;  Bos- 
ton, etc..  R.  R.  T.  N.  T.,  etc.,  R.  R.,  IS  B.  L  274,  without  poitlculai 
application. 

Distinguished  in  Meyer  v.  Jobngton,  58  Ala.  320,  and  Meyer  t. 
Johnston,  64  Ala.  657,  both  holding  the  consolidation  was  the  old 
companies  continued  In  existence  nnder  a  new  name,  with  enlarged 
franchises;  State  v.  Oarrontte,  67  Mo.  462,  468,  holding  tbero  la  no 
rested  right  to  a  lubscription  nntil  made,  and  ttie  right  perlsbes 
upon  consolidation. 

THxing  powec  la  never  presumed  to  be  relinquished  nnlesa  Inten- 
tion Is  clear,  p.  SOS. 

Tbe  citations  show  a  large  number  of  cases  affirming  and  follow- 
ing this  principle:  Soc.  for  Savings  v.  Colte,  6  Wall.  606,  18  L.  902,  ' 
holding  that  State  can  tax  a  franchise;  N.  M.  R.  R.  v.  Magulre,  20 
Wall.  61,  22  L.  294,  Chicago,  etc.,  R.  R.  v.  GuITey,  120  U.  S.  57S,  SO 
L.  7S4,  7  8.  Ct  696,  and  E.,  etc.,  R.  R.  v.  Commonwealth,  9  Bush, 
442,  aU  holding  charter  did  not  show  an  Intention  on  part  of  State 
to  give  up  Its  power  to  lax  tbe  corporation;  Tucker  v.  Ferguson,  22 
Wall.  576,  22  L.  816,  MInot  v.  Railroad  Co.,  2  Abb.  (D.  B.)  3S3,  334, 
P.  G.  9,646,  Bradley  v.  Louisville.  7  Busb,  6TS,  3  Am.  Rep.  312. 
Buchanan  v.  Co.  Commrs.,  47  Md.  2M.  Co.  Commrs.  v.  Railroad 
Oo„  47  Md.  612,  N.  Mo.  R.  R.  t.  Magulre,  49  Mo.  499.  State  v.  Parker. 
32  N.  J.  L.  435,  Railroad  v.  Harris,  99  Tenn.  693,  43  8.  W.  117.  and 
B.  A  O.  B.  B.  V.  Supervisors,  3  W.  Va.  333,  all  holding  every  reason- 
able doubt  should  be  resolved  against  assuming  a  contract  o(  State 
to  exempt  lands  from  taxation;  Wiggins  Ferry  Co.  v.  East  St  Louis, 
107  U.  S.  871,  27  L.  422,  2  8.  Ct.  261,  holding  company  was  not  ex- 
empt from  any  license  tax  on  Its  ferry-boats;  Vlcksburg,  etc.,  B.  R, 
Co.  T.  Dennis,  116  D.  8.  668.  29  L.  771,  6  8.  Ct.  626,  holding  provision 
In  charter  did  not  exempt  road,  etc.,  from  taxation  before  Its  com- 
pletion; TenneBsee  t.  Wbltworth.  117  U.  8.  145,  29  L.  835.  6  8.  Ct 
651,  and  Tennessee  v.  Whitwortb,  22  Fed,  83.  both  holding  a  grant 
of  "all  the  powers,  etc.,"  conferred  upon  a  corporation  which  Is  ex- 
empt from  taxation,  confers  also  an  exemption;  Keokuk  ft  W.  B. 
B.  V.  Missonri,  1S2  D.  S.  SOS,  38  L.  463,  14  8.  Ct  593,  holding  pro- 
Tlsloms  concerning  exemption  from  taxation  did  not  paaa  into  tlM 
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consolidated  company;  Pbtenix  Ins.  Co.  t.  TenDeeeee,  161  U.  S.  182, 
40  L.  663,  16  B.  Ct  474,  holding  etatnte  did  not  confer  upon  new 
company  an  exemption  beyond  limit  conferred  upoQ  other  compaiiT; 
Oliver  Y.  Mempbls  B.  B..  30  Ark.  130,  holding  provlBlons  in  charter 
exempting  from  taxation  are  trrepealable;  Mayor,  etc,  v.  Cent  B. 
B.,  50  Ga.  622,  holding  that  stntotea  exempting  from  taxation  wlU 
be  strictly  conatmed;  Port,  etc..  It.  R.  Co.  v.  City  of  Saco,  60  Me. 
200,  holding  exemption  of  "track,  etc.."  did  not  extend  to  depots, 
etc.;  Commra.  on  Inland  Fisheries  y.  Water  Power  Co..  104  Mass. 
458,  S  Am.  Rep.  258,  holding  corporation  chartered  to  construct  a 
lam,  may  be  constitutionally  required  to  construct  a  flshway;  Bos- 
ton S.,  etc.,  y.  Boston,  129  Mass.  ISO,  holding  land  owned  by  re- 
UgiouB  corporation  not  Incidental  to  use  of  chnrch.  la  not  exempt; 
Northern  Pac.  K.  R.  t.  Carland,  5  Mont.  187,  3  Pac.  IKS,  holding 
Congress  can  exempt  right  of  way  of  railroads;  Academy  t.  Bxeter. 
B8  N.  B.  307.  42  Am.  Rep.  590,  holding  building  used  partly  as  a 
dormitory  and  partly  as  a  public  bouse,  not  exempt;  Dow  v.  Rail- 
road, AT  N.  H.  48,  86  Atl.  534,  holding  lease  of  road  In  accordance 
with  subsequent  statute  Invalid  as  against  dissenting  stockholders; 
lAdd  y.  Portland,  82  Or.  275,  67  Am.  St  Rep.  28,  51  Pac.  656,  hold- 
ing provision  in  dty  charter  as  to  Improvement  of  street  not  a  con- 
tract; Champaign  Co.  B.  v.  Smith.  7  Ohio  St.  56,  holding  State 
bonds,  not  expressly  exempted,  may  be  taxed;  Rose  v.  Charleston. 
S  S.  0.  870,  holding  exemption  was  not  a  contract  and  could  be 
repealed;  Harrison  v.  WIlUs.  T  Helsk.  40,  19  Am.  Rep.  607,  holding 
consdtutloaal,  taxation  of  litigation:  Salt  Lake  Nat  B.  v.  Oolding,  2 
Utah.  9.  holding  territory  could  lax  shares  !n  national  bank. 

Cited  also  la  dissenting  opinions.  State  v.  Bd.  of  ABsessors.  35 
La.  Add.  667,  majority  holding  void,  law  taxing  State  or  municipal 
bonds:  State  v.  B.  &  O.  R.  R.  Ca,  48  Md.  85,  majority  holding  re- 
ceipts derived  from  exercise  of  such  franchises,  were  also  exempt 


Corporate  eliarter  —  Obligation  of  contracts. —  Clause  in  charter 
^tabling  railroad  to  have  land  condemned  on  payment  of  valuation 
found  by  an  inquisition,  does  not  prevent  legislature  from  setting 
aride  Inquisition  found  previous  to,  but  under  which  no  payment  or 
tender  was  made  until  after  the  act  was  passed,  pp.  400-401. 

The  citations  under  this  besd  group  a  large  number  of  author- 
itlea  bearing  upon  the  principle  which  has  become  known  as  the 
Dartmouth  College  doctrine.  Those  citing  and  relying  upon  the 
syllabus  holding  are  In  part  as  follows:  Oelpcke  v.  City  of  Dubuque. 
1  WaU.  204,  IT  L.  625,  and  Talcott  v.  Pine  Grove,  1  Fllpp.  177,  F.  C. 
13.735,  both  holding  State  could  authorlu  mtmlclpalltles  to  sub- 
sertbe  to  nlhvads;  Drefaman  v.  Stifle,  8  WalL  603,  19  L.  611,  de- 
claring that  State  can  pass  retroactive  laws  not  impairing  contracts 
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and  not  ex  port  facto;  Pa.  R.  B.  Go.  v.  MlUer,  1S2  U.  8.  ttil,  33  L. 
272,  10  8.  Ot  S7,  holding  law  reqotrlng  corporatloD  to  make  com- 
penoatlon  for  property  Injured  by  enlargement  of  Its  work,  valid 
(see  120  Pa.  St  199);  Bseex  PnbUc  R.  Board  v.  Sklnkle.  140  U.  S. 
840,  8U.  36  L.  448,  448,  II  B.  CL  792,  793,  holding  executive  agency 
wltli  power  to  sell  and  bny  In  lands  delinquent  on  tilgtmay  assess- 
ment, doea  not  by  sncb  purchase  acquire  a  contract  right;  Banman 
T.  Boas,  l«i  n.  8.  B99,  42  L.  291,  17  B.  Ct  986,  holding  act  of  Con- 
greas,  providing  for  aaseaament  of  land  benefited  by  highway,  Is 
not  Invalidated  by  provision  that  proceedings  shall  be  void  If  Con- 
gress, after  being  In  session  alx  months,  makes  no  appropilaUon 
for  payment  of  tlie  damages;  Bnckaer  v.  Street,  1  Dill.  254,  7  N. 
B.  R.  262,  F.  G.  2,098,  holding  right  of  action  on  alave  contract  did 
not  survive  thirteenth  amendment;  United  States  v.  O.,  R.  &  N.  Co., 
9  Sawy.  67,  16  Fed.  S28,  holding  Jadgment  of  condemnation  cannot 
t>e  given  until  compensation  la  paid;  Ex  parte  Bibb.  44  Ala.  152, 
and  Ex  parte  Norton.  44  Ala.  185.  both  holding  that  granting  of 
new  trial  does  not  Impair  a  contract;  Denver,  etc.,  R.  R.  Go.  v. 
Lambom,  S  Colo.  SS2,  holding  privilege  of  abandoning  condemnation 
proceedings  la  lost  after  award  has  been  paid  or  deposited;  Harde- 
man V.  Downer,  39  Qa.  486,  holding  homestead  laws  valid,  tboogh 
retroactive;  Toledo,  etc.,  R.  R.  v.  Darat,  61  111.  234.  where  railroad 
occupied  land  for  twelve  years,  and  then  started  to  condemn,  owner 
waa  not  estopped  to  claim  damages;  The  P.,  etc.,  Ry.  Co.  v.  Rice,  75 
UL  383,  holding  company  had  acquired  no  dtle  as  amount  of  dam- 
ages were  undetermined;  Chicago  v.  Barblan,  80  III.  48S,  Oraff  v. 
Baltimore,  10  Md.  561,  State  v.  Graves,  19  Md.  370,  371,  81  Am. 
Dec.  643,  644,  and  Norrle  v.  Baltimore.  44  Md.  604.  aU  holding  city 
may  abandon  after  damages  are  asaeaaed;  Brokaw  v.  Terre  Haute, 
97  Ind.  454,  holding  city  could  dismiss,  after  verdict  on  appeal, 
though  In  possession;  Cincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  113  Ind. 
466,  IS  N,  E.  527,  holding  remedy  of  citizen  whose  land  has  been 
taken,  Is  that  at  time  of  entry;  Sprott  v.  Reld,  3  O.  Greene,  496.  59 
Am.  Dee.  555,  holding  that  Judgment  for  costs  does  not  create  the 
obligation  of  a  contract  wltblo  the  Conadtntlon:  Burlington  ft  M. 
R.  R.  y.  Sater,  1  Iowa,  422,  holding,  where  owner  appeala  frono 
award  of  damages,  company  may  dismiss  proceedings;  Gear  v. 
Railroad  Co.,  20  Jowa,  531.  89  Am.  Dec.  5K,  holding  Judgment  aa- 
sesstng  damages  does  not  bind  company  to  accept  land;  Blackshire 
V.  Railroad  Go.,  13  Kan.  516.  holding  deposit  by  railroad  company 
for  damages.  Is  not  payment. 

Elsewhere  the  holding  la  affirmed  and  relied  upon  aa  follows: 
Chattarol  Ry.  Co.  v.  Klnner,  81  Ky.  224,  holding  special  remedy 
given  for  condemnation  proceedlnga  may  be  repealed  by  general 
taw;  State  v.  New  Orleona,  82  La.  Ann.  71S,  holding  claims  arising 
from  tort  are  not  protected  by  Constitution;  State  v.  Bcheveria,  33 
lA.  Ann.  716,  holding  State  could  prescribe  official  qualifications 
with  retrospective  effect;  Gllr  v.  BallroRd.  35  La.  Ann.  682.  holding 
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vaUd  act  anthorl^ns  aBseBBment  of  property  omitted  In  prerlouB 
years;  New  OenL  C.  Co.  t.  Coal  ft  Iron  Co..  S7  Md.  660,  holding 
equity  wlU  enjoin  entry  made  before  the  payment  of  damages;  Bal- 
timore V.  Hoob,  62  Md.  376,  holding  city  could  not  lawfuUy  enter 
until  damages  had  been  paid  or  tendered;  Bnrt  t.  Insurance  Co., 
115  Mass.  14,  holding  value  of  land  Ib  to  be  estimated  as  of  time  of 
filing  petition;  St  Joseph  R.  E.  v.  Cudmore,  103  Mo.  689,  10  S.  W. 
S36,  holding  valid  provision  allowing  Jury  to  assess  damages  In  con- 
demnation proceedings;  BIcb  t.  Flanders,  80  N.  E.  386,  Sas,  holding 
valid,  statute  removing  dlsQuatlQcation  of  Interest  in  wltneBB,  al- 
though applied  to  pending  cauaes;  tiowe  v.  EarrU,  112  N.  C.  4SI. 
17  S.  E.  540,  22  L.  R.  A.  382,  and  n.,  refusing  to  give  statute  admit- 
ting parol  evidence  to  Ideutlfy  land  In  writing,  retroactive  operation; 
Dargan  v.  Railroad,  113  N.  O.  600,  IS  S.  B.  654,  and  Stacej  v. 
Vt  C.  B.  B,  Co.,  27  Vt  45,  both  holding  owner's  right  to  com- 
pensation dependBttn  whether  company  has  a  vested  right;  McCrea 
V.  PL  Royal  R.  R.  Co.,  8  S.  C.  383,  19  Am.  Rep.  731,  holding  com- 
pany must  proceed  in  mode  of  condemnation  last  prestn'lbed;  White 
V.  Railroad  Co.,  7  Heiak.  530.  540,  holding  title  did  not  vest  until 
payment  or  tender  of  value  of  land;  Mexican  N.  Ry.  Co.  v.  Mussette, 
80  Tex.  715,  26  8.  W.  1077,  24  L.  R.  A.  644,  holding  valid  retroactive 
law  affecting  appeal  bonds;  Bank  of  Brattleboro  v.  Ballroad  Co.. 
40  Vt.  174,  holding  company  had  right  to  deposit,  where  a  third 
party  had  enjoined  It  from  constructing  road;  Lybarger  v.  State,  2 
Wash.  001,  27  Pac.  401,  holding  valid,  law  changing  mode  of  pro- 
cedure In  prosecutions  for  crime;  Ex  parte  Hunter,  2  W.  Va.  160. 
holding  valid,  act  requiring  attorneys  to  take  oaths;  Peerce  v.  Kitz- 
mlUer,  Ifi  W.  Ta.  673,  574,  declaring  that  Judgment  founded  on  tort 
is  In  DO  sense  a  contract;  Wheeling  Bridge  &  T.  R  R.  Co.  v.  Steel  - 
&  I.  Co.,  41  W.  Va.  708,  24  S.  B.  653,  holding  order  to  take  land 
upon  payment  of  compensation  to  be  assessed,  is  Interlocutory; 
State  V.  Hoefllnger,  31  Wis.  263,  all,  except  vested  or  contract  rights, 
may  be  taken  away  by  statute;  Richland  Co.  v.  Village  of  Richland 
Center,  60  Wis.  600,  18  N.  W.  501,  holding  county  acquired  no  vested 
right  to  disposition  of  license  money  under  the  act. 

Cited  also  In  31  Am.  Dec.  376,  note  on  compensation  required  for 
property  taken  under  law  of  eminent  domain,  collecting  authorities: 
86  Am.  Dec.  203,  note  on  what  time  may  condemnation  proceed- 
ings be  discontinued,  collecting  cases;  60  Am.  St.  Rep.  635,  note, 
vacation  of  judgment  Is  a  Judicial  power,  and  cannot  be  exercised 
by  the  legislature,  collecting  authorities.  Cited,  without  special 
application.  In  Grifflug  v.  QIbb,  1  McAlL  221,  P.  C.  6,819,  Pumpbrey 
V.  Baltimore,  47  Md.  150,  Porster  v.  Forater,  129  Mass.  566,  and 
Rnmph  v.  Hlott,  3S  S.  a  455,  10  &  B.  239;  also  In  dissenting  opin- 
ions. State  Bank  of  Ohio  v.  Knoop,  16  How.  408.  14  L.  093,  majority 
holding  act  requiring  bank  to  set  aside  certain  per  cent  of  dividends 
in  lieu  of  taxes,  amounted  to  a  contract 

Dlstingulahed  In  Sweet  v.  Rechel,  169  U.  S.  406,  40  L.  198,  16  8. 


,.  Google 


10  Bow.  402-119  Notes  on  U.  S.  Beports.  «S2 

OL  60,  boldlns  statute  authorizing  tlie  taking  of  private  property 
for  public  use  and  Klvea  owner  Judgment  therefor,  la  sufficient  to 
tnuufer  tjtle;  Tnisteea  v.  Bailer,  10  Fla.  249,  2K3,  holding  Invalid 
■tatnte  directing  rebearlng  In  decided  case;  Lawson  t.  Jeffries.  47 
UlBB.  698,  70fi,  707,  12  Am.  Bep.  348,  3S4,  850,  holding  InvaUd  oi^ 
dlnance  granting  new  trials;  Myera  t.  B.  Bethlehem,  149  Pa.  St  91, 
24  AtL  281,  holding  Judgment  for  damages  for  opening  atreet  Is  con- 
clnsWe,  thoogli  ordinance  be  subseqnently  repealed;  dissenting 
opinion.  State  t.  Hufty,  11  Ls.  Ann.  318,  nujoritr  holding  remoTSl 
of  an  officer  Is  not  a  Judicial  power. 

Bz  poet  facto  Is  applicable  only  to  penal  lavs,  p.  402. 

Olted  and  rale  applied  In  OanUnl  r.  TlUman,  B4  Fed.  978,  boMlng 
law  problbltii^;  sale  of  intoxlcfttlas  Uqnora  !•  within  tha  pidlca 
power  of  a  State. 

MlBcellaneons.—  Misdted  In  Noble  ▼.  Onllom,  44  Ala.  S88. 

10  How.  402-419,  13  I>.  472,  BtlTLBB  t.  FENN8TLTAN1A. 

Obligation  of  eontraota. —  A  law  which  repeals  an  act  creatlnf  an 
office,  removes  the  officer,  and  changes  the  rate  of  compensation, 
does  not  Impair  the  obligation  of  any  contact,  p.  416. 

The  citations  show  this  to  be  a  very  well-settled  proportion. 
Those  affirming  and  following  the  role  are  In  part  as  follows: 
NewtOQ  V.  OommlsBloners,  100  U.  S.  EiSO,  25  L.  711,  holding  coasUtn- 
tlonal  act  removing  county  seat  said  to  have  been  permanently 
establlBbed:  United  States  v.  irisher,  100  U.  B.  145,  27  L.  886,  8  8. 
Ct  155,  when  CkingresB  appropriates  sum  **  in  full  compensation  "  of 
salary.  Incumbent  cannot  recover  the  salary  Qxed  by  prior  statute; 
Plsk  V.  Jefferson  Police  Jury,  116  V.  8.  1S4,  29  L.  588,  6  S,  Ct  830, 
holding  change  in  State  Constitution  wblcb  takes  away  existing 
powers  of  taxation  so  as  to  deprive  officer  of  the  means  of  collecting 
his  salary  Impairs  the  contract;  Maynard  v.  HIU,  126  U.  8.  210,  31 
L.  669,  8  8.  Ct  729,  In  re  Bobbs,  1  Woods,  510,  F.  O.  6.600,  Maynard 
T.  Valentine,  2  Wash.  Ter.  16.  8  Pac.  202,  and  Maynard  v.  Hill,  2 
Wash.  Ter.  327,  5  Pac.  719,  all  boldlng  legislation  affecUng  marriage 
Is  not  within  the  prohibition;  Crenshaw  v.  United  States,  134  U.  S. 
104.  108,  33  L.  827,  829,  10  S.  Ot  432.  434,  holding  that  an  army  or 
navy  officer  does  not  bold  bU  office  by  contract;  Osbora  v.  Nlcbotson, 
1  DllL  234.  F.  C.  10,596,  boldlng  valid  constitutional  provision  pro- 
hibiting slave  contracts;  Perkins  v.  Corbln,  40  Ala.  119,  6  Am.  Bep. 
702,  Lane  v.  Kolb,  92  Ala.  S41, 9  So.  874,  and  Oldbam  v.  Birmingham, 
102  Ata.  366,  14  So.  795,  all  holding  that  legislature  may  abolish 
an  office;  People  v.  Lipplncott  37  IlL  837.  Prince  v.  Sklllin,  71  Me. 
860,  36  Am.  Bep.  826,  Attorney-General  v.  Jocbim,  99  Mich.  368,  869, 
41  Am.  St  Bep.  614,  616,  68  N.  W.  613,  614,  23  L.  B.  A.  703,  People 
V.  Van  Gaskln.  6  Mont  306,  378,  6  Pac.  33.  37,  Thompson  v.  Com- 
monwealth, 81  Pa.  St  322,  Coogan  v.  State,  1  S.  O.  472.  and  Uoaea 
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T.  Keuney,  SI  Ark.  26S,  bolding  repil&tion  tbat  conntr  seat  Bhoold 
not  be  remoTed  wltbout  paymeot  to  lotowners  for  ImproTements, 
WBB  not  K  contract;  Hnmphrr  t.  Sadler,  40  Ark.  102,  Standeford  t. 
Wlngate,  2  Dot.  44S,  aee  dissenting  opinion,  pp.  471,  472,  Sargent  t. 
Wilder,  71  Me.  SS3,  State  t.  Davis,  44  Mo.  131,  Kenny  v.  Hudspetb,  S9 
N.  J.  L.  S22,  88  AtL  662,  and  Jones  t.  Hobbs.  4  Baxt  120,  122,  all  hold- 
ing that  election  or  appointment  to  office  creates  no  contract;  Cohen 
T.  Wright  22  CftL  319,  State  t.  Oarescbe,  86  Uo.  261,  and  Hz  parte 
Hunter,  2  W.  Va.  158,  161,  holding  right  to  practice  law  fs  subject  to 
control  of  leglslatnte;  State  v.  Plnfcerman,  63  Conn.  196,  28  AtL  117, 
22  L.  K.  A.  662,  and  Augoiita  t.  Siveenef,  44  Oa.  465,  9  Am.  Rep.  173, 
SQBtalDlng  ordinance  aboIlBblng  office;  Cook  t.  Qtsy,  2  Honst.  470, 
81  Am.  Dec.  188,  bolding  constltntlonal  law  modifying  remedy; 
Wenolowskl  t.  Gilbert  51  Ga.  227,  holding  new  manner  of  appoint- 
ing clerk  could  be  exercised  from  time  ot  passage  of  act;  People  v. 
Loeffler,  17B  lU.  608,  SI  N.  B.  792,  boldlng  officer  baa  no  vested  right 
to  select  his  subordinates;  Bradley  v.  McAtee,  7  Bush,  674,  3  Am.  Rep. 
SIS,  holding  that  Imposing  a  tax  Is  not  contracting  with  taxpayers; 
State  V.  New  Orleans,  88  La.  Aon.  121,  EiS  Am.  Rep.  169,  holding 
claim  for  money  paid  In  error  does  not  arise  from  a  contract;  Far- 
well  V.  Bockland,  62  Me.  300,  Wyandotte  v.  Drennan,  46  Mich.  480,  9 
X.  W.  SOI.  Knappen  v.  Supervisors,  46  Mich.  24,  8  N.  W.  OSO,  Lloyd 
V.  Silver  Bow  Co.,  11  Mont  411,  28  Poc.  464,  Douglas  Co.  t.  TImme, 
32  Neb.  27B,  49  N.  W.  267,  Marden  v.  Portsmouth.  69  N.  H.  20.  Mc- 
Oormick  t.  Payette  Co.,  USO  Pa.  St  193,  24  AtL  668,  McFaD  t. 
Austin,  1  Tex.  App.  Civ.  207,  Loving  t.  Auditor,  76  Ta.  »4T,  Holla- 
day  V.  Auditor,  77  Va.  430.  and  State  v.  Kalb.  BO  Wis.  188.  6  N.  W. 
BS8,  holding  salary  of  officer  may  be  diminished;  In  re  Oewar's 
Estate,  10  Mont.  440,  25  Pac.  1029,  holding  law  regulating  admlnls- 
Irator'a  fees  is  not  a  coatroct;  State  v.  Holmes,  38  N.  H.  228,  holding 
liquor  license  revocable;  Board  of  Bsdse  v.  Barrie,  84  N.  Y.  66S,  to 
the  same  elTect 

Elsewhere  the  following  cases  have  affirmed  and  relied  upon  the 
syllabus  doctrine:  People  v.  Roper,  35  N.  T.  630,  holding  statute 
exempting  from  taxation  is  not  a  contract;  Lowe  v.  Harris,  112  N.  G. 
480,  481. 17  S.  E.  640,  22  L.  R.  A.  382,  and  u.,  holding  legislature  can- 
not give  statute  repealing  statute  of  frauds  a  retroactive  operation 
to  as  to  affect  vested  rights;  Caldwell  v.  Wilson,  121  N.  C.  4*7.  28 
8.  B.  661,  holding  provision  empowering  governor  to  suspend  a  rail- 
road commissioner  does  not  interfere  with  any  vested  right;  Enoup 
V.  Plqua  Bank,  1  Ohio  Bt.  616,  Is  dealing  with  a  franchise  nothing 
but  the  public  good  Is  to  t>e  considered;  Toledo  Bank  v.  Bond,  1 
Ohio  St  656.  holding  that  charter  of  a  private  corporation  Is  of 
Itself  not  a  contract;  Alexander  v.  McKenzle,  2  S.  G.  00,  and  Lee  v. 
Commissioners,  S  Wyo.  54,  31  Pac.  1046,  both  holding  political  offices 
may  be  abolished,  their  tenure  changed,  or  Incumbents  removed  by 
Oe  lettalatnre;  Oalboun  r.  Calhoun.  2  a  0.  801,  holding  contract  for 
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slaves  not  Inv&lidated  br  subsequent  emancipation;  State  t.  Bank  ot 
Tennessee,  3  Baxt.  407,  boldlng  valid  lair  changing;  remedy;  State  t. 
Sneed,  9  BaxL  476,  holding  obligation  of  contracts  not  Impaired  bj 
laws  prohibiting  receipt  of  new  issue  Bank  of  Tennessee  notes  for 
taxes;  Ex  parte  Mayer,  27  Tex.  721,  and  Borroughi  v.  Peyton,  16 
Oratt.  490,  both  holding  repeal  of  law  allowing  subatitntes  In  military 
serrlce  Is  not  a  violation  of  ConsUtatlon  of  Confederate  States; 
Grayson  Go.  v.  Uay.  4  Tex,  App.  Civ.  541,  holding  that  legislature 
can  limit  liability  of  coonty  for  fees  of  officers;  Caahmaa  v.  Hale,  68 
Vt  4&2.  35  AtL  385,  holding  that  prosecutor  bad  not  vested  right  In 
fine  Imposed  before  but  paid  after  passage  of  act;  Bichland  Go.  v. 
Village  of  Richland  Center,  59  Wis.  699,  18  N.  W.  501,  holding  law 
giving  county  license  money  for  support  of  poor  conferred  no  vested 
right;  Gommlssionera  v.  Chapman,  S3  N.  E.  188  (Ind.  App.),  boldlng 
that  commissi  on  era  could  change  officer's  salary. 

Cited  In  25  Am.  Dec  702,  note  on  bow  far  offices  are  subject  to 
legislative  control,  collecting  aothorlUes;  T  Am.  Bep.  90,  note. 
Cited,  without  partlcnlar  application,  in  Keene  v.  Wheatley,  14  Fed. 
Gas.  196.  Cited  in  dissenting  opinion.  Matheny  v.  Golden,  6  Ohio 
BL  892.  majority  boldlng  acceptance  of  lease  exempting  lands  from 
State  taxes  create  a  contract 

Distinguished  In  McVeauy  v.  The  Mayor,  80  N.  7.  190,  SO  Am.  Rep. 
601,  holding  municipality  paying  one  acting  as  officer  wltb  color  of 
title  is  protected  from  a  second  payment;  Boblnson  v.  Howe,  18  Wis. 
S44.  boldlng  legislature  could  not  by  subsequent  act  extend  time  for 
redemption  of  land  sold  for  taxes;  Tinker  v.  Van  Dyke,  1  Pltpp.  627. 
P.  G.  14,058,  holding  repeal  of  laws  on  which  substantial  rights  de- 
pend will  not  receive  a  retroactive  application,  unless  the  law  so 
provides. 

Constitutional  law. —  A  State  law  should  never  be  pronounced  nn- 
consUtntional  where  it  can  be  explained  upon  any  other  principle, 
p.  415. 

Cited  and  followed  In  The  Murphy  and  Olover  Test  Oath  Cases. 
41  Mo.  381,  382,  boldlng  unconstitutional,  law  requiring  attorneys 
to  take  test  oatb;  Germanla  S.  Bank  v.  Darlington,  50  S.  G.  363,  27 
S.  B.  858,  upholding  statute;  dissenting  opinion.  Gross  v.  Rice,  71 
Me.  268,  majority  boldlng  uoconstltutlonai  statute  providing  that 
convict  remain  in  prison  for  fall  term  excluding  time  spent  In 
solitary  confinement. 

10  How.  419-441.  IB  L.  479,  WASHINGTON  STBAM  PACKET  00. 
V.  SICKLBS. 
Patent  —  Srldence.— Where  contract  provided  for  a  particular 
mode  of  testing  the  amount  of  fuel  saved  by  means  of  patent  Im- 
provement, after  evidence  under  that  term  of  the  agreement,  It  !■ 
competent  to  Introduce  the  evidence  from  other  sources  in  coaflrmo* 
tloB  thereof,  p.  43& 
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Biitlr«^  of  eoabaet. —  A  contract  to  nae  a  pateated  macblnf 
during:  tbe  contliiiiaiice  of  the  patent,  and  to  par  a  flxed  proportion 
of  value  of  fnel  sared  thereby,  will  not  support  an  action  ontl]  the 
expiration  of  tbe  patent,  p.  441. 

DlBtlngDlsbed  In  United  Statea  t.  Berdan  Fire  Arms  Oo.,  166  U.  S. 
572,  38  L.  EtSS,  IS  8.  Ct  426,  boldlng  the  right  to  recover  accrued 
with  each  use,  there  being  no  obligation  as  to  time  or  number; 
United  States  v.  McDonald,  128  U.  S.  473,  82  L.  S07,  9  B.  Ct  117, 
holding  navT  officer  Is  entitled  to  snch  rate  of  compensation  as  was 
provided  by  atatute  in  force  when  travelling  was  done, 

10  How.  442-461,  18  L.  486,  UNITED  BTATBS  v.  BROOKS. 

Treaty  with  tribe  of  IndlauB  setting  aside  certain  lands  tor  parties 
named  and  their  belra,  passed  a  fee^mple,  which  such  parties 
ml|^  convey  to  tbelr  grantees,  p.  460. 

Olted  and  principle  relied  npon  In  Fellows  r.  Blacksmith,  19  How. 
372,  IS  I*.  686,  holding  courts  cannot  go  behind  a  treaty  to  Inqniro 
tf  tribe  was  represented  by  its  head  men;  New  York  Indians  v. 
United  States,  170  U.  S.  16,  42  L.  933,  18  S.  Ot  634.  holding  treaty 
of  1838  invested  a  present  legal  title  In  Indians;  United  SUtes  v. 
Payne,  2  McCrary,  290.  8  Fed.  888,  holding  treaty  has  same  force  a.< 
act  of  Congress  In  conveying  land;  United  States  v.  Reeae,  5  Dill, 
409,  F.  O.  16,137,  and  Utah  Mining  Co.  v.  Sulphnr  Co..  6  Utah,  192. 
21  Pac  1000,  B  L.  R.  A.  26S,  and  n.,  holding  land  can  be  granted  to 
Indians  by  treaty  without  an  act  of  Congreaa:  Holden  v.  Joy,  1~ 
Wall.  247,  2B0,  21  L.  B3S.  036,  holding  sale  of  lands  to  Indians  ma? 
properly  be  made  by  treaty;  Meehan  v.  Jones,  70  Fed.  464.  holding 
treaty  "setting  apart"  lands  gave  party  snch  title  that  he  conid 
execute  a  valid  lease;  Oonrtright  v.  Railroad  Co.,  3S  Iowa,  400. 
holding  act  of  Congress  sufficient  to  vest  tiUe;  Wood  v.  Railway 
Co.,  11  Ean.  846,  holding  that  president  and  senate  can  dispose  of 
Indian  lands  by  treaty;  Gaston  v.  Btott,  6  Or.  60,  holding  act  of  Con- 
gress passed  fee-simple  of  all  swamp  lands  to  State;  Qulnney  v, 
Denney,  18  Wis.  488.  holding  that  Indians,  under  allotment  by  act  of 
1843,  took  an  equitable  title.  Cited,  without  particular  application 
In  State  v.  Batcbelder,  6  Minn.  240,  80  Am.  Dec.  416. 

10  How.  481-477,  IS  L.  497,  LOUISVILLE  MFO.  00.  v.  WELCH. 

Gaarantr  of  purchases  by  B.  from  date  nntil  December  lat  next 
limits  the  time  within  which  the.  purchase  was  to  be  made  not  the 
time  of  the  credit,  p.  478. 

Onarantr- — The  liability  assumed  by  a  guarantor  and  that  of 
drawers  or  tndaraer  of  commercial  paper  are  different,  p.  474. 

(Med  and  prlnctple  antUed  In  Roman  v.  Sema,  40  Tex.  821,  d» 
taring  Mtera  of  credit  ar>  not  to  be  treated  as  negotiable  In  tbe  full 
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Onaraiitf. —  Effect  ot  promfee  of  ^araotor  to  pay  what  wa«  dna 
from  the  prloclpal,  there  being  do  new  consideratloD,  dependa  npoD 
whether  be  bad  full  knowledge  of  all  material  facts,  p.  477. 

QnaraDtr. —  One  guaranteeing  the  payment  of  purchases  made 
during  a  certain  period  la  entitled  to  notice  within  a  reasonable  time 
after  the  dealings  hare  closed,  but  want  of  notice  meanwhile  wlU 
not  exempt  hiu  from  liability  unless  loss  results,  p.  4T6. 

Cited  and  principle  followed  in  Davis  v.  Wells,  Fargo  &  Oo.,  104 
D.  8. 165,  170,  26  U  688,  691,  Second  Nat.  Bank  t.  Qaylord.  S4  Iowa, 
248.  and  Lachman  v.  Bloch,  47  Ul  Ann.  BIS,  17  Bo.  150,  28  L.  B.  A. 
266,  all  holding  failure  to  give  notice  la  no  defense,  nniesa  guarantor 
has  thereby  anstained  loaa;  Formers  ft  U.  Bank  v.  Kercheval,  2 
Micb.  BIS,  B14,  to  the  same  effect;  Central  Sav.  Bank  v.  Shine,  48 
Uo.  407,  8  Am.  Rep.  118,  and  Bamea  0.  Ca  v.  Reed,  91  Fed.  483, 
both  holding  what  notice  reasonable  as  to  time,  a  question  for  jury. 
Cited  In  note  on  this  topic  In  39  Am.  Rep.  222,  223,  coUecting  cases. 
Cited  in  Woodruff  v.  Trapnall,  10  How.  207,  13  L.  390,  12  Ark.  819, 
and  Hoffman  v.  Mayaud,  93  Fed.  178. 

"Distinguished  in  Wilcox  v.  Draper.  12  Neb.  142,  10  N.  W.  B80,  and 
Powers  V.  Bnmcratz,  12  Ohio  St  279,  holding  direct  promlae  of 
guaranty  requires  no  notice  of  acceptance. 

10  How.  477-&0B,  IS  L.  604,  GAXI.QR  v.  WILDBB. 
Aasignment  of  patent  for  Invention  must  be  In  writing,  and  re- 
corded within  specl&ed  time,  p.  493. 

Cited  and  principle  applied  In  Baldwin  v.  Sibley,  1  Cliff.  1S5,  157, 
F.  C.  805,  rejecting  oral  declarations  of  patentee  to  show  an  ex* 
clnslre  right;  Bubs  v.  Putney,  38  N.  H.  46,  and  Sprlngfleid  v.  Drake, 
58  N.  H.  21,  holding  license  of  patent  need  not  be  In  writing. 

DiBtlngttlsbed  In  Blakeney  v.  Goode.  80  Ohio  St  359,  holding  trans- 
fer of  an  equitable  Interest  In  patent  need  not  be  in  writing. 

Patent—  No  suit  can  be  maintained  by  Inventor  before  patent  la 
Isstted,  be  acquires  bis  right  by  performing  requirements  of  the  law, 
p.  493. 

Cited  and  principle  relied  upon  In  Marsb  v.  Nichols,  128  D.  S.  612, 
32  L.  641,  9  S.  Ct  170,  botding  lettera-patent.  Issued  unsigned.  bav< 
no  validity;  Dable  Grain  Shovel  Co.  v.  Flint  137  U.  S.  43,  34  L.  620, 

11  S.  Ct  9,  holding  constitutional,  act  authorizing  employers  of 
Inventor  to  contlaue  use  of  machine  put  up  witb  bis  consent  and 
before  his  application,  without  compensation;  Kirk  v.  United 
States,  163  V.  8.  55,  41  L.  69.  16  8.  Ct.  913,  holding  one,  not  the  in- 
ventor, cannot  vue  for  use  before  letters  were  granted;  Olnm  v. 
Brewer,  2  Curt  519,  523.  F.  C.  2,909,  holding  Inchoate  right  of  In- 
ventor under  an  extension  Is  the  subject  of  sale;  Dletz  v.  Wade,  7 
Fed.  Gaa.  689,  holding  Inventor  could  claim  Invention  aa  of  date 
when  he  deacribed  it  to  workman  for  construction;  Rein  v.  Clayton. 
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S7  Fed.  SS7,  S  L.  R.  A.  79.  and  Brin  t.  Bt  L.  Car  Co..  80  Fed.  810, 
botb  boldlng  InfrlDgement  cannot  be  enjoined  before  leanance  of 
patent;  Holllda  t.  Hont,  TO  IlL  111,  22  Am.  Rep.  6S,  boldlng  rlEtats 
of  patentees  are  derived  excluslvel;  under  the  laws  of  CosgreM; 
Gommonwealtb  t.  Petty.  86  Ky.  466.  29  S.  W.  292,  29  L.  R.  A.  790, 
and  a,  holding  State  has  do  right  to  license  patent;  Wllch  t. 
Phelps,  U  Neb.  1S7,  16  N.  W.  302,  boldlng  anconsUtutlonal  Btata 
law  to  r^olate  sale  of  patent  rights.  Cited,  without  psrtlctilar  ap- 
plication. In  Maraton  t.  Swett,  06  N.  I.  218.  28  Am.  Bep.  48,  uUl 
Qlllett  T.  Bate,  86  N.  T.  91. 

Patent. —  Legal  title  to  letters-patenl  Innres  to  assignee  under  • 
.deed  recorded  before  letters  Issnen],  wlthont  further  conveyance, 
p.  494. 

The  citations  collect  a  number  of  authorities  afflrmlng  and  de- 
velo^ug  this  principle:  Moore  v.  Marsh,  7  WalL  621,  19  L.  39,  hold- 
ing owner,  having  sold  patent,  may  recover  for  infrlngeioent  com- 
mitted while  he  was  owner;  Railroad  Co.  v.  Trimble,  10  WaH  879. 
880,  19  L.  952,  Emmons  v.  Sladdlo.  8  Fed.  Cas.  SS3,  and  Maurice  v. 
Devol,  28  W.  Ta.  268,  all  holding  that  assignment  carried  the  patent 
and  extensions  wbensoever  Issued;  Littlefleld  v.  Perry.  21  WalL  226, 
22  L.  580,  holding  supplementary  reeerratlon,  after  absolute  convey- 
ance, will  not  take  away  grantee's  right  to  sue  In  Federal  courts; 
Hendrle  v.  Sayles,  98  U.  S.  649,  651,  652.  656.  2S  L.  177,  178,  179, 
holding  assignee  could  obtain  a  renewal;  De  La  Vergne  M.  Co.  v. 
Peatherstone,  147  V.  8.  223,  229,  37  L.  143,  13  S.  Ot  286,  288,  holding 
patent  Issued  after  Inventor's  death  would  Inure  to  grantee;  Durham 
T.  Seymour,  161  U.  S.  238,  40  L.  683.  16  S.  Ct.  464,  holding  right  to 
apply  for  patent  cannot  be  regarded  for  Jurisdictional  purposes  as 
property;  United  States  Stamping  Co.  v.  Jewett.  18  Blatchf.  477,  7 
Fed.  877,  holding  patent  became  vested  In  assignee  upon  the  re- 
cording of  the  assignment;  Wright  v.  Raudel.  19  Blatchf.  602,  604. 
8  Fed.  696,  599.  holding  recording  of  assignment  of  unpatented 
Invention,  on  which  no  patent  Is  to  be  Issued  to  assignee,  Is  not  con- 
structiTe  notice;  Cons.  B.  L.  Co.  v.  Edison  B.  L.  Co.,  28  Blatchf. 
416,  25  Fed.  721,  722,  where  patent  issued  to  first  assignee,  held 
that  legal  title  vested  Instantly  in  third  assignee;  Sargent  v. 
Seagrave.  2  Curt  665,  F.  C.  12,365,  holding  Inventor  may  make  and 
sell,  for  two  years  before  his  appUcFLtlon;  Chambers  v.  Smith,  6  Fed. 
Oaa.  427,  holding  assignee  of  exclusive  right  to  use  patent,  may  sue 
in  his  own  name;  Cons.  B.  L.  Co.  v.  McKeesport  L.  Co.,  34  Fed. 
335,  holding  upon  iseuance  legal  Utle  to  patent  vested  In  ultimate 
assignee;  Fruit  Cleaning  Co.  v.  Fresno  H.  P.  Co.,  94  Fed.  848,  hold', 
hig  patent  Issued  to  co-parinership  valid;  Newton  v.  Buck,  77  Fed. 
616,  45  U.  8.  App.  244,  as  the  eqnltable  title  passed  by  the  sale,  the 
vubaequent  assignment  passed  no  Interest;  Harrison  v.  Morton,  88 
kid.  tJ&,  479.  86  Atl.  102,  holding  ssslgnment  without  request  to 
commissioner  to  issue  patent  In  assignee's  name  conveys  an  equitable 
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tlUe  onlr;  Oorrler  t.  HaUowell,  IBS  Msbb.  266,  3S  N.  B.  499,  holding 
agreement  gare  equitable  Interest,  and  upon  Issuance  aislgnee  had 
right  to  part  of  patent;  Burton  t.  Burton,  etc.,  R.  R.  Co.,  ITl  Mass.  439. 
DO  N.  EL  1029,  holding,  before  Issuance,  Inventor  haa  a  Qii&Ufled  prop- 
erty snfflclent  to  support  a  promise;  May  v.  Page.  60  N.  Y.  629, 
holding  covenant  did  not  Include  Improvement  Invented  previous  to 
assignment,  and  so  distinct  as  to  be  subject  of  a  new  patent;  Faller, 
etc..  Co.  V.  Bartlett,  68  Wis.  80.  60  Am.  Hep.  840.  31  N.  W.  760.  hold- 
ing State  court  can  compel  performance  of  contract  to  assign  right 
to  a  patent  Cited,  without  particular  appUcatlon,  in  Union  H.  Oo. 
T.  Loanabury,  41  N.  T.  37a 

DIsUngulBhed  in  Fire  Ex.  Hfg.  Go.  t.  Orabam.  16  Fed.  553,  566, . 
which  arose  under  a  special  act  of  OongreBs;  Pontlac  K.  B.  Go.  r. 
Merino  8.  Co.,  31  Fed.  287,  288,  289,  holding  one  recording  assign- 
ment with  knowledge  of  prior  unrecorded  assignment,  and  procures 
patent  In  his  own  name,  holds  for  first  assignee. 

Patent. —  Under  act  of  1836,  an  aaslgnment  conveying  lees  than 
the  nnquallfled  monopoly  In  specified  territory,  la  a  mere  license, 
and  assignee  cannot  bring  suit  In  his  own  name,  p.  494. 

The  citations  also  gronp  a  considerable  number  of  antborltlee 
affirming  thla  holding  and  rarlonsly  applying  It:  Oliver  v.  Bum- 
ford  Ohem.  W.,  109  U.  8.  82,  27  L.  864,  3  S.  Ct  65,  and  Nelson  v. 
UcMann,  16  Blatehf.  147,  F.  O.  10.109,  both  holding  right  acquired 
was  that  of  Ucensee;  Blrdsell  v.  ghatlol,  112  U.  B.  486,  28  L.  769,  6  B. 
Gt.  2<^  holding  Judgment  by  patentee,  without  Joining  licensee.  Is 
no  bar  to  bill  by  both  against  another  person  using  same  machine; 
Waterman  v.  Mackenzie.  138  U.  8.  255.  256,  257.  34  L.  925,  928.  11 
8.  Ct  336,  336,  Sanford  t.  Messer,  1  Holmes,  ISO,  F.  C.  12,314, 
and  Ingalls  v.  TIce,  14  Fed.  297,  all  holding  grant  of  right  to  manu- 
facture and  sell  (not  expressly  authorizing  grantee  to  uae  It),  Is  a  li- 
cense; Pope  Mfg.  Co.  v.  QormuUy  M.  Co.,  144  U.  S.  250,  251,  36 
L.  424,  425,  12  S.  Ct  612.  holding  conveyance  of  patent  on  veloci- 
pedes, so  far  as  It  relates  to  saddle,  Is  a  mere  license;  Potter  r.  Hol- 
land. 4  Blatehf.  212,  F.  C,  11.329,  defining  a  "  licensee; "  Perry  v. 
Coming,  7  Blatehf.  200,  203,  F.  C.  11.004.  and  Rapp  v.  Kelling,  41 
Fed.  792,  both  holding  assignment  of  all  right  within  specified  ter- 
ritory warrants  snit  In  name  of  grantee;  Hill  v.  Whitcomb,  1  Holmes, 
821,  F.  C.  6JX>2,  and  Farrlngton  v.  Gregory.  8  Fed.  Cas.  1089.  both 
holding  grant  of  exclusive  right  to  use.  rent  and  vend,  within  speci- 
fied territory,  a  mere  license;  Hammond  v.  Hunt,  11  Fed.  Cos.  393, 
and  Wilson  v.  Chlctcerlng.  14  Fed.  918,  where  exclusive  license  has 
been  granted,  licensee  and  patentee  must  Join  In  suit  for  Infringe- 
ment; Theberath  v.  OeU.  Ufg.  Co..  S  Fed.  147,  holding  assignment 
of  patent  short  of  entire  monopoly,  is  a  license;  Oamewell  F.  A. 
T.  Oo.  V.  Brooklyn,  14  Fed.  2S6,  holding  right  "to  make,  nse^  and 
vend,"  for  certain  puriMMes,  Is  a  license;  Hewitt  v.  Penn.  S.  Oo.,  24 
Fed.  S68,  dismissing  suit  wherg  oU  parties  la  Inteieat  were  not 
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brougbt  In  until  patent  bsd  expired;  Dlcb  t.  Strathers,  2S  Fed.  104, 
boldlns  recelrer  of  corporation  1b  not  invested  with  Ite  title  to 
letters-patent;  Bogart  t.  Hlnda,  25  Fed.  4SS.  and  Cottle  r.  Krementz, 
2S  Fed.  4SD,  both  holding  bill  by  Ucensee  alone,  demurrable:  Rice 
▼.  Boea,  46  Fed.  IDS,  holding  conveyance  of  right  "  to  aee,  mannfac- 
tnre  and  sell  rights  to  nse,"  a  mere  license;  Haffcke  v.  Clark,  60  Fed. 
B3flt  ^  tr.  S.  App.  eS,  holding,  on  dlesolutlon  of  partnership  formed 
to  manufactnre  patented  article,  license  expired;  Canton  8.  R. 
Oo.  T.  Kanneberg,  Gl  Fed.  600,  where  there  was  a  partial  assign- 
ment, assignor  could  ene  elsewhere  without  Joining  assignee:  Blair 
▼.  Llppincott  G.  Co.,  52  Fed.  223,  227,  holding  Joint  suit  could  not 
be  maintained  by  patentee  and  licensee  without  exclusive  monopoly; 
Union  a  &  S.  Co.  V.  Johnson  R.  8.  Co.,  D2  Fed.  869,  holding  licensee 
to  "  make  and  nse  "  patented  article,  is  not  a  necessary  party  to 
action  for  infringement;  Brush  E.  Co.  v.  Gal.  E.  L.  Co.,  C2  Fedj  9G0, 
963.  7  C  S.  App.  400.  holding  grant  of  exclusive  license  to  sell  car- 
ries implied  antbortty  to  Join  owner  In  suit  lor  Infringement;  Rus- 
sell V.  Kern,  B8  Fed.  S83,  holding  conveysnce  of  entire  patent,  with 
exception  of  two  mill  rights  heretofore  sold,  autborlsee  assignee  to 
sue  for  infringement:  Van  Orden  v.  Nashville,  67  Fed.  832,  333, 
holding  put  owner  of  patent  mnst  Join  co-owners  as  plaintiffs; 
Heaton  P.  Bnttoti-F,  Co.  t.  Eureka  S.  Co.,  77  Fed.  290,  47  V.  S. 
App.  146,  85  L.  B.  A.  780,  holding  licensee  of  patent -could  be  en- 
joined for  violation  of  condition  In  contract;  Kemptoa  v.  Bray,  OS 
Usss.  SS3,  holding  sole  agent  on  commlsslou  could  not  maintain 
bill  for  infringement;  Webster  v.  Ellsworth,  36  Fed.  328,  and  Jack; 
ton  T.  AUen,  120  Mass.  77,  construing  grant  of  exclusive  right  to 
sell  as  coveiuint  that  no  other  person  shall  sell  with  consent  of 
gnntor;  Standard  B.  F.  Co.  v.  ElUs,  160  Uass.  440,  34  N.  E.  683.' 
holdlns  no  covenant  for  quiet  enjoyment  is  Implied  In  a  license  of 
patent;  Poa  t.  Stockton,  39  Mo.  App.  G50,  holding  Instrument  to  be 
a  llcanse  and  not  an  assignment  of  patent;  Herzog  v,  Heyman,  151 
N.  T.  SBl,  66  Am.  SL  Rep.  618,  45  N.  E.  1128,  holding  Invalidity  of 
patent,  good  defense  to  action  for  purchase  price;  Home  v.  Chatuam. 
etc,  Co.,  61  Tex.  88,  holding  interest  assigned  was  not  a  mere  li- 
cense. Cited,  without  particular  application.  In  Keene  v.  Wbeatley. 
14  Fed.  Can.  196. 

DIstinguiBbed  in  Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139 
D.  8.  68,  36  L.  60,  11  8.  Ct  486,  holding  contract  by  which  one  cor- 
poration leased  all>It8  cars,  etc..  to  another,  and  covenanted  not 
to  engage  in  that  business,  unlawful;  Pope  Mfg.  Co.  v.  Uanufactnr- 
ing  Co.,  84  Fed.  894,  holding  that  assignee  of  a  single  claim  of  pat- 
ent may  maintalo  bill  for  Infringement:  Commercial  Union  TeL  Co. 
*.  Telephone  Co..  81  Vt  251, 15  Am.  St  Rep.  901.  17  Atl.  1074,  5  L.  R. 
iL  166,  and  n..  holding  patentee  leasing  It  (or  public  use,  cannot  re- 
strict It  to  a  portion  of  the  public 
Vou  IV  — 69 
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FaUoit. —  A.  prior  constnictloD  and  use,  forgotten  or  abandoned, 
■wlU  not  Invalidate  patent,  p.  498. 

Tbe  dtatloUB  collect  tbe  following,  affirming  and  reljing  upon  tLc 
foregoing  proposition:  Seymour  y,  Osborne,  11  Wall.  652,  20  L. 
41,  and  Johnson  v.  Root,  2  CUfl.  128,  P.  C.  7,409,  both  holding  deser- 
tion proven  hy  showing  inventor  broke  up  patent  and  laid  It  aside 
ivltboat  definite  Intention  o(  resuming;  Hall  v.  Bird,  6  Blatcbf.  443, 
P.  0.  5,026,  and  Hartflhom  v.  Tripp,  7  Blatchf.  125,  P.  C.  6,168, 
holding,  where  prior  machine  was  abandoned  and  forgotten.  It 
would  not  invalidate  patent;  Wilson  t.  Coon,  18  Blatchf.  547,  6  Ped. 
626,  holding  prior  patent  did  not  anticipate  the  second;  Davis  v. 
Brown,  19  Blatcbf.  27fi.  9  Ped.  656,  holding  alleged  prior  invention 
was  a  mere  experiment;  Searls  v.  Bouton,  20  Blatchf.  429,  12  Ped. 
142,  holding  defense  not  alleged  In  statutory  terms;  Gaboon  v.  Ring. 
1  Ollff.  611,  F.  C.  2,202,  holding  machine  used  only  as  an  experiment 
would  not  invaliaate  patent:  White  v.  Allen,  2  Cliff.  23a  P.  C.  17,535, 
holding  Invention  not  abandoned,  where  Inventor  only  Intended  to 
postpone  his  application;  Albright  v.  Celluloid,  etc.,  Co.,  1  Fed.  Cns. 
322,  holding  e^tperlments  are  not  anticipations;  Bullock  Printing 
Press  Co.  v.  Jones,  4  Ped.  Cas.  660,  holding  that  Invention  had  not 
been  anticipated;  Burrows  v.  Wetherlll,  4  Fed.  Cae.  861,  holding, 
where  one,  with  knowledge  of  another's  unsuccessful  operations, 
perfects  the  process,  the  latter  Is  entitled  to  the  patent;  Ex  parte 
Dedeiicks,  7  Fed.  Cas.  344,  and  Wlckersham  v.  Singer,  20  Fed.  Cas. 
1138,  both  holding  withdrawal  of  application  and  lapse  of  time,  con- 
stitute an  abandonment;  Pickering  v.  McCullough,  19  Fed.  Cas. 
582,  and  Shoup  v.  Henricl,  22  Fed.  Cas.  27,  both  holding  that  aban- 
doned patent  Inures  to  benefit  of  the  public;  Itansom  v.  New  York, 
'20  Ped.  Cas.  298,  holding  unsuccessful  experiment  abandoned,  wll) 
iiot  Invalidate  patent  subsequently  granted;  Reeves  v.  Keystone 
Bridge  Co.,  20  Fed.  Cae.  469,  declaring  that  Illustrative  drawings 
cannot  Invalidate  a  subsequently-granted  patent;  Rich  v.  Llppln- 
cott,  20  Fed.  Cas.  676,  discussing  prior  Invention  and  abandon- 
ment; Sturtevant  v.  Oreenougb,  23  Ped.  Cas.  337,  holding  abandon- 
ment of  a  perfected  Invention  cannot  affect  the  question  of  priority; 
EL  A.  Ca  V,  Jullen  B.  Co.,  88  Fed.  128,  holding  evidence  Insufficient 
to  rebnt  presumption  of  novelty;  Zinsser  v.  Kremer,  39  Fed.  114, 
holding  secret  prior  use  no  defense;  Olds  v.  Brown,  41  Ped.  703, 
holding  patent  had  been  anticipated;  Coraer  v.  Brattieboro  Overall 
Co,,  S8  Fed.  782,  holding  affidavit  of  third  person  that  he  showed 
plaintiff  how  to  make  the  improvement,  wilt  not  defeat  patent; 
Dalby  V.  Lynes,  84  Ped.  379,  that  certain  articles  were  made  for 
samples,  establlBheB  defense  of  prior  use;  Lamson  v,  Martin,  159 
Mass.  662,  566.  35  N.  B.  80,  81,  holding  conception  of  an  Idea  does 
not  constitute  an  Invention. 

Dlstingnished  lo  Coffin  v.  Ogden.  IS  WaU.  124,  21  L.  823,  holding 
d^otM  good,  where  defendant  proves  a  prior  working,  known  to 
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Btc  persons;  The  Bnssell  &  E.  Mfg.  Oo.  t.  Uanoir.  10  Bl&tcbf.  149. 
P.  C.  12,100,  holding  lapse  of  time  la  not,  per  se,  an  abandonment; 
Babcock  r.  D^ener,  2  Fed.  Caa.  267,  298,  merely  withholding  In- 
Tentlco  from  tbe  pnbUc  does  not  constltnte  an  abandonment; 
Northwestern  Fire  Bz.  Oo.  t.  Phlla.  Fire  B.  Co.,  IS  Fed.  Caa.  400, 
holding  pnbUc  trial  of  machine  cannot  be  regarded  aa  a  mere  ex- 

na. —  BTToneonalr  dted  In  Hz  parte  Hayden,  11  Fed. 


10  How.  BOO-OIO,  18  L.  GI7,  GATLBB  t.  WILDER. 

Apip««l  and  error. —  A  Judgment  will  not  be  opened  to  enable 
plaintiff  In  error  to  correct  an  alleged  mistake  In  a  bill  of  exceptions, 
p.  SOO. 

Cited  and  principle  followed  In  Ryder  t.  Phoenix  Ins.  Co.,  101 
Uass.  S61,  holding,  as  all  the  facta  had  been  within  the  knowledge 
of  plalntUT,  they  showed  no  canse  for  vacating  Judgment;  Jelley 
T.  Roberts,  50  Ind.  8,  holding  appellate  court  will  not  by  mandamua 
compel  Judge  to  amend  bill  of  exceptions. 

10  How.  611-540,  18  L.  618,  BAST  HARTFORD  t.  HARTFORD 
BRIDGE  CO. 

Obligatl<m  of  eontraeta — Hnnldpal  corporationa. —  A  law  grant- 
ing to  a  town  the  right  to  keep  a  ferry  across  a  public  rlTer,  doe* 
not  amount  to  a  contract,  and  may  be  reroked  by  leglslatnre.  p. 
684. 

The  paramount  authority  of  the  legislature  over  munlcipalltleB  Is 
one  of  the  well-established  llmltatlona  upon  the  operation  of  the 
rule  which  raises  many  leglslatlTe  enactments  to  the  plane  of  Irre- 
pealable  contract  stipulations.  This  being  a  leading  case,  assert- 
ing the  right  to  repeal  or  modify  auch  a  grant,  Ita  citations  ramify 
extensively  through  the  authorities  upon  this  and  analogous  ques- 
tions: Town  of  East  Hartford  v.  Hartford  B.  Co.,  10  How.  641, 
13  L,  681,  reaffirming  the  principal  case;  Newton  v.  Commisslonera, 
100  U.  B.  658,  25  L.  711,  holding  act  provldlog  for  "permanent" 
county  seat  not  a  contract;  Wlltianison  v.  New  Jersey,  130  U.  8. 
109,  82  L.  919,  9  S.  Ct  457,  holding  statute  giving  power  of  taxation 
to  townahip,  repealable;  New  Orleans  v.  New  Orleans  Water  Works 
Co.,  142  U.  S.  89.  85  L.  946.  12  S.  Ct.  148,  holding  valid,  repeal  of 
statute  providing  that  munlctpallt;  may  set  oCF  taxea  against  watet 
rates;  Jones  v.  Pensacola,  13  Fed.  Cae.  1005.  boldiug  that  legislature 
can  dissolve  a  municipality;  Grand  Rapids,  etc.,  Co.  v.  G.  B.,  eic, 
Co.,  88  Fed.  678,  holding  city  ordinance  ultra  vires  and  void;  Brsklne 
v.  Steele  Co.,  87  Fed.  634,  holding  constitutional,  law  validating 
former  Invalid  contract  of  municipality;  Wells  v.  Cole.  27  Ark.  611, 
612,  holding  legislature  cannot  make  certlBcates  of  State  Indebted- 
Deal  receivable  In  payment  of  county  or  school  district  taxea;  Hart 
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T.  Burnett,  IS  Cal.  612,  boldlng  mnnlciiwl  lands  to  wblch  San 
Prandsco  succeeded,  were  within  control  of  State  sorerelgnty; 
Payne  t.  TreadweU,  16  Cal.  236,  holding  leglslaUve  Talldatlng  of 
alcalde  grants  to  be  effectual;  Fall  v.  County  of  Sntter,  21  Cal.  2S2, 
boldlDg  granting  of  TraUchlae  for  erection  of  second  bridge,  ratld; 
Hartford  B.  Co.  t.  Union  Ferry  Co.,  29  Conn.  229,  bolding  i-esolu- 
t)on  meant  that  tbe  then  existing  ferries  should  be  discontinued; 
State  T.  WlUlams,  68  Conn.  141,  8S  AtL  26,  bolding  legislature  can 
Impose  burden  of  constructing  and  maintaining  bridges  on  such  ter- 
ritorial diTlsions  as  seem  equitable;  Sav.  &  T.  B.  B.  v.  Mayor,  etc., 
4S  Ga.  608,  bolding  State  baa  right  of  eminent  domain  over  public 
streets;  Wright  t.  Nagle.  48  Ga.  S92,  holding  Inferior  court  could 
not  grant  exclusive  right  to  build  bridges;  Lucaa  r.  Board  of 
Commrs.,  44  Ind.  534,  holding  act,  so  far  as  it  provides  for  divesting 
counties  of  stock  already  eubscribed  and  paid  for,  is  not  unconstitu- 
tional (see  dlBBentlng  opinion,  p.  667);  Welcb  v.  Bowen,  108  Ind.  2S7, 
2  N.  EL  726.  holding  power  to  change  or  repeal  order  regulating 
running  at  large  of  animals,  is  continuing;  Mayor,  etc.,  of  Balto. 
T.  State.  IS  Md.  386,  holding  cQuatitutional,  law  transferring  police 
powers  from  dty  council  to  board  of  commissioners;  Mayor,  etc., 
of  Hagerstown  v.  Sehner,  37  Md.  193,  holding  law  was  not  Invalid 
because  it  might  subject  taxpayers  to  Increased  taxation. 

Elsewhere  tbe  ayllabuB  holdlag-  la  relied  upon  as  follows;  Commrs. 
on  Inland  FIsberlee  v.  Holyoke  W.  P.  Co.,  104  Mass,  4D9,  6  Am.  Rep. 
2S8,  bolding  corporation  authorized  to  build  a  dam.  may  be  required 
to  construct  a  flstaway;  St  I<outB  v.  Gas  L.  Co.,  9  Mo.  App.  613,  hold- 
ing powers  given  by  State  for  governmental  purposes,  may  be 
altered  or  withdrawn;  Dow  v.  Railroad,  67  N.  H.  47,  36  AtL  534. 
though  charter  reserved  right  to  repeal,  lease  in  compliance  with 
subsequent  statute,  was  held  Invalid  as  to  dissenting  stockholders; 
People  V.  Kerr.  27  N.  Y.  199.  holding  legislative  appropriation  of 
street  for  public  use  Is  not  a  taking  of  private  property;  Parkhurat 
V.  Capital  City  By.,  23  Or.  479.  32  Pac.  306,  holding  general  grant 
of  powers  to  municipality  will  not  authorise  the  beetowing  of  ex- 
clusive privileges;  Alexander  v.  McKenzie.  2  S.  C.  91.  holding  po- 
litical offices  may  be  abolished  by  legislature;  State  v.  Addison.  2 
S.  C.  604.  holding  that  the  or'llnance  had  exempted  tbe  property 
from  taxation,  but  that  the  State  Constitution  made  them  liable 
from  time  of  Its  adoption;  Bass  v.  Fontieroy,  11  Tex.  706,  holding 
legislature  may  alter  or  abolish  county  buildings;  Tugwell  v.  Eagle 
Pass  F.  Co.,  74  Tex.  493,  13  S.  W.  654.  holding  grantee  of  ferry 
privilege  may  enjoin  one  operating  competing  ferry  without  a  li- 
cense; Thorpe  V.  Ballroad  Co.,  27  Vt  155,  62  Am.  Dec.  637,  holding 
legislature  could  require  railroads  to  construct  cattle-guards;  Btu^ 
i-ougbs  T.  Peyton,  16  Gratt  489,  491.  holding  one  providing  sub- 
stitute is  not  exempt  from  subsequent  call  to  service;  Clarke  v. 
Tyler,  SO  Gratt  147,  holding  flue  could  be  discharged  In  coupons; 
itoper  V.  McWborter.  77  Vs.  219,  bolding  board  could  not  without 


,.  Google 


898  Noted  on  V.  8.  Beports.  10  How.  541-557 

legislatlTe  anthorltr.  lease  the  ferries;  Bnpervtaora  t.  Lack,  SO  Vb. 
ZSS,  boldlnf  Kct  gnrnttng  rigbt  to  build  brtdfre,  repealable;  Railroad 
Co.  T.  nansportftUon  Co.,  25  W.  Va.  354,  holdlag  do  legielatnre  can 
deprire  rabseqnent  legislature  of  rights  of  goTemment;  Attomer- 
Gennal  t.  Ballroad  Cos.,  35  Wis.  666,  where  right  to  take  tolls  Is 
Ozed  b7  cb&rter,  legislature  caonot  regulate  tolls;  Richland  Co.  t. 
Vmage  o(  Blchland  C«iter,  6B  Wis.  508.  IS  N.  W.  500,  holding  coun- 
ttea  acquired  no  vested  right  to  disposition  of  license  moneys; 
Watwm  Senilnarj  t.  Pike  Co.  Conrt,  50  B.  W.  884  (Mo.),  holding  re- 
pealsble,  act  approprlattng  fines  to  a  school. 

Olted  In  12  Am.  I>ec.  296.  note  on  ttale  topic,  collecting  authorities; 
8S  Am.  8t  Rep.  589,  note  on  leglalatlTe  control  over  property  of 
mnnlclpalltlea,  collecting  cases;  note,  11  Am.  Rep.  606;  dissent- 
ing opinions.  Dodge  t.  Wootser.  18  How.  379,  16  L.  421,  and  State 
Bank  of  Ohio  t.  Knoop.  18  How.  403.  14  L.  091.  majority  holding 
nnconstltntlonal,  law  levying  greater  tax  on  bank  than  amount 
stipulated  In  Its  charter;  Loan  Assn.  v.  Topeka.  20  WalL  668,  22  L. 
462,  majority  holding  unconstitutional,  statute  aotborislns  bonds  In 
aid  of  private  manufactories;  Scobey  t.  Gibson,  17  Ind.  677.  majority 
holding  Invalid,  act  providing  for  redemption  of  real  property  sold  on 
Judgment  npos  existing  contracts. 

Distlngtilabed  In  Lahr  v.  Metropolitan,  etc.,  R.  R.  Co.,  104  N.  Y. 
293,  10  N.  B.  633,  holding  legislature  conid  not  sanction  the  con- 
struction of  an  elevated  road  In  street  wlthont  providing  com- 
pensatioa. 

Appeal  and  error. —  Act  decided  by  State  court  to  be  anconstl- 
iDtlonal.  may  not  be  brought  to  Supreme  Court  for  revision,  p.  539. 

ated  and  principle  followed  In  Mobile  &  O.  R.  R.  t.  Tennessee, 
ISS  U.  B.  406,  38  L.  706.  14  S.  Ct  971.  holding  Supreme  Court  can 
revise  Judgment  of  State  court  deciding  that  exemption  provision 
Id  charter  did  not  forbid  tax;  In  re  WylUe,  2  Hughes.  461,  F.  C. 
18,112,  holding  "state  exemption  laws,"  as  settled  by  Its  highest 
court,  la  conclusive. 

10    How.    641.    13    U    631.    BAST    HARTFORD   >.    HARTFORD 
BRIDGE  00. 
Not  cited. 

10  How.  641-fl67,  18  L.  681.  VILLALOROS  v.  UNITED  STATES. 

Spaniab  grants. —  The  survey  must  be  In  reasonable  conformity 
with  the  grant,  the  surveyor-general  cannot  split  up  the  surveys, 
p.  ra5. 

Public  lands  —  Orants. —  In  cases  of  vague  description,  no  par- 
ticular land  has  been  segregated  by  the  grant,  and  no  surrey  can  be 
ordered,  p.  557. 

Cited  is  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644,  holding  grant 
void  for  uncertainty. 
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10  How.  NS7-686.  13  L.  BS7,  ST.  JOHN  v.  PAINH. 

Navlg&tion.—  Vessel  on  starboard  tack  has  right  to  keep  course, 
oue  on  larboard  tack  must  give  way  or  be  answerable  tor  conse- 
qneuces,  p.  581. 

Oited  In  The  Delaware,  1  Biss.  112,  F.  0.  8,760,  asd  Tbe  F.  W. 
Otfford,  7  Bias.  262,  2S4,  F.  C.  6,166,  and  Wells  T.  Tbe  Anne  Oaiollne, 
29  Fed.  Cas.  611,  reasserting  rale. 

DlBtln^shed  In  The  Ann  OaroUne,  2  WaU.  MB,  IT  L.  834,  boldlnc 
rale  not  applicable  where  Its  obaerranco  wonld  probably  produce  a 
colllelon;  as  also  In  Bentley  v.  Come,  4  WaU.  fill,  18  L.  468. 

Navigatlos. —  A  Teasel  baring  the  wind  free,  must  get  ont  of  way 
of  vessel  close-banled,  p.  681. 

Oited  and  principle  applied  In  The  John  Stnart.  4  Blatchf.  446. 
F.  O.  7,427,  holding  close-hauled  Teasel  not  liable  In  coOlalon  for 
keeping  her  conrse;  Crowel  t.  The  Bark  Radama,  2  OllS.  654,  F. 
O.  8,442,  holding  close-hanled  Tessel  changing  her  conree  snbse- 
qnentlT,  Is  liable;  Dickinson  t.  The  Oatharine,  7  Fed.  Oas.  S7S, 
holding  schooner  sailing  free,  withont  lookout,  liable  for  faihire  to 
keep  out  of  way  of  close-hanled  vessel;  The  Maria  and  BUiabeth. 
T  Fed.  264,  placing  the  responsibllltj  npon  the  Teasel  sailing  free. 
Cited  in  76  Am.  Dea  604,  note  on  this  topic,  collecting  anthorltleB. 

Navigation. —  Steam  vessels  are  noder  the  same  obligations  as  a 
sailing  vessel  going  free,  p.  688. 

Cited  and  mle  applied  In  Lonan  v.  The  G.  H.  Northram,  15  Fed. 
Oas.  799,  and  Reed  t.  The  New  Haven,  20  Fed.  Gas.  449,  both  hold- 
ing that  steamers  shonld  keep  ont  of  the  track  of  sailing  vessels. 
Cited  in  The  Johnson,  9  Wall  163,  10  h.  6U,  wltb  do  parUcnlar 
application. 

Navigation. —  Steamers  meeting  most  put  the  helm  aport  p.  683. 

Cited  and  mle  applied  in  Wheeler  v.  The  Elaatem  State,  2  Curt 
143,  F.  0.  17,494,  declaring  that  a  local  asage  cannot  Tsry  tbe  rule; 
The  Louisa,  8  Ware.  132,  F.  G.  8,620,  Haney  t.  The  Louisiana,  11 
Fed.  Cas.  424.  and  Penn.  Coal  Go.  v.  The  Queen  Victoria,  10  Fed. 
Caa.  188,  reasserting  rule. 

Navigation. —  A  steamer,  meeting  a  sailing  Tessel,  close-hanled. 
or  baTlng  the  wind  free,  must  take  measures  to  aTold  the  latter, 
which  should  keep  its  course,  p.  688. 

Cited  and  principle  applied  in  The  Steamer  Oregcm  v.  Bocca,  IB 
Bow.  672.  16  L.  516.  Baker  t.  Tbe  Glty  of  New  Tork,  1  OUlf.  81,  F. 
C.  766.  and  Bestoso  v.  United  States,  etc.,  Co.,  9  La.  Ann.  268,  all 
holding  steamer  not  obsetTlng  rule,  prima  facie  at  fault;  New  Tork, 
etc.,  S.  S.  Oo.  V.  Bumball,  21  How.  386,  16  L.  140,  The  Nortbem 
Indiana,  3  Blatchf.  99,  110,  F.  O.  10,820,  and  Pope  v.  The  R.  B. 
Forbes,  1  Cliff.  888,  F.  O.  11,276,  aU  holding  steamer  liable;  Ward 
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r.  Tlie  Brig  FashloD,  Newb.  29,  31,  6  McLean,  173,  175,  176,  F.  O. 
IT.IM,  holdlDg  steamer  at  night  should  slacken  her  speed;  The 
Pilot,  1  Bles.  162.  F.  G.  11,168,  holding  sail  vessel  reckleHSly  cross- 
ing line  ot  a  steamer,  not  entitled  to  recovei?  tot  Injury  received; 
The  Lonlsa,  S  Ware,  131,  F,  C,  8,529,  reaffirming  rule;  as  also  In 
Haney  t.  The  Louisiana,  Taney,  611,  F.  0.  6.021,  The  Osprey,  1 
Sprarae,  254,  F.  C.  10,606,  and  Phlla.,  etc.,  R.  R.  Co.  t.  Kerr,- 33  Ud. 
339,  and  The  Free  State,  1  Brown  Adm.  263,  267,  F.  O.  5,090,  all 
holding  propeller  meeting  sailing  veesel  at  night,  with  plenty  of  sea 
room,  need  not  slacken  speed;  Kazee-o  v.  The  J.  D.  Peters.  14  Sawy. 
435,  42  Fed.  260,  holding  steamer  had  not  sostained  the  burden  to 
(ihow  collision  was  not  her  fault;  Judd  Co.  t.  The  Steamer  Java,  1 
Holmes,  19,  F.  G.  7J169,  and  The  Golden  Grove.  13  Fed.  688,  691, 
both  holding  steamship  liable;  Waldorf  v.  The  Nen  Tork,  1  Fllpp. 
53,  56.  F.  C.  17,067,  holding.  If  collision  cannot  otherwise  be  pre- 
vented, sailing  vessel  may  change  Its  course;  Ward  v.  Chamber- 
lain, 29  Fed.  Cas.  174.  holding  some  of  the  rules  applicable  to  rivers, 
when  applied  to  open  sea,  are  more  apt  to  produce  than  avoid  cot 
Usions;  UcWiUlams  v.  The  Vim,  12  Fed.  914.  holding  steamer  not 
relieved  by  previous  fault  of  sailing  vessel;  The  City  of  New  York, 
16  Fed.  629,  holding  steamer  in  fog  not  going  at  moderate  speed, 
liable  for  coUlaton;  Hnrd  v.  Beeve,  12  Fed.  Oos.  1008,  If  collision 
would  not  have  happened  if  said  vessel  had  held  her  course,  the 
latter  la  liable.  Cited,  without  particular  application.  In  The  Fair- 
banks, 9  Wall.  422,  19  L.  700. 

Distinguished  In  The  Propeller  Monticello  v.  Molllson.  17  How. 
^4,  15  L.  70,  where  there  was  no  Immediate  danger  of  colUslon, 
when  the  schooner  changed  her  course;  New  Tork  ft  B.  T.  Co.  v. 
Phil,  ft  B.  8.  N.  Co.,  22  How.  472,  IS  L.  399,  holding  propeller  tow- 
ing barge  not  within  the  rule.  QnallQed  In  The  Scotia,  7  Blatchf. 
311,  F.  O.  12,518,  holding  It  may  be  shown  the  steamer  exercised 
due  care. 

Havlg&tlon. —  A  competent  outlook,  stationed  forward.  Is  Indis- 
pensable to  exempt  steamboat  from  blame  In  collision  at  night,  p. 
6SB. 

Cited  and  principle  applied  in  The  Steamboat  New  York  v.  Rea, 
18  Hov.  226,  ID  L.  861,  holding  also,  that  steamboat  was  at  fault 
In  not  having  a  sufficient  outlook;  as  also  In  The  Ottawa,  3  Wall. 
273,  18  L.  167,  Ward  v.  The  Ogdensbargh,  Newb.  151.  D  McLean, 
634.  F.  G.  17,156^  all  holding  similarly;  The  Morning  Star.  4  BIss. 
07,  F.  0.  9,817,  holding  that  pilot  was  not  a  sufficient  lookout; 
Beavers  t.  The  North  America,  3  Fed.  Cas.  12.  The  Leland,  19 
Fed.  778,  The  St  Nicholas,  49  Fed.  670,  and  Reed  t.  The  New 
Haven,  20  Fed.  Caa.  448,  all  holding  failure  to  keep  proper  lookout 
Is  prima  bde  evidence  of  responalblUty  for  collision;  The  Magnolia, 
16  Fed.  Oas.  482,  holding  steamer  responsible  for  collision  which  a 
tetter  lookout  might  iutve  prevented;  Todd  v.  The  James  Adger,  23 
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Fed.  Gas.  1361.  liolding  steamer  moTlng  at  nlsbt  should  kepp  a 
proper  lookout  and  reduce  Its  speed;  The  Ant,  10  Fed.  297,  and  Tbs 
Q.  W.  Obllds,  67  Fed.  271.  both  holdlnc  steamer  ts  bound  to  have 
a  lookont  Independent  of  the  belmsman;  The  Bxcelelor.  12  Fed. 
200,  holding  captain  abaft  of  wbeel,  an  Insufficient  lookout;  The 
Uanbasset,  34  Fed.  418,  holding  that  necessity  of  lookout  on  steamer 
at  ulgbt  Is  tmperadre;  Kelsey  t.  Barney,  12  N.  T.  431.  holding  pai-t; 
usluK  all  the  care  exacted  by  taw  under  the  circumstances,  is  not 
liable.  Cited  In  75  Am.  Dec.  eOS,  note  oh  this  topic,  collecting  au- 
thorities. Cited,  without  particular  application,  la  The  Cambridge, 
2  Low.  2S,  F.  O.  2.334. 

Havigatlon. —  Ovner  Is  responsible  for  negligence  and  Incom- 
petency of  his  men,  p.  580, 

Miscellaneous. —  Cited  to  point  that  admiralty  Jarisdlctlon  ex- 
tends to  collisions  occurring  on  water  within  a  State,  Id  45  Am.  Dec. 
56,  note  on  this  topic.  Cited  generally  In  Foster  t.  The  Miranda, 
Newb.  232,  6  McLean,  227,  F.  0.  4,B77.  Cited,  aa  having  aUowed  In- 
terest upon  actual  damages.  In  North  Shore,  etc.,  Ferr;  Oo.  v.  The 
Huguenots,  IS  Fed.  Cas.  SSL 

10  How.  6S6-409,  IS  L.  551,  NBWTON  T.  STSBBINS. 

Navigation. —  Steamer  abonld  take  necessary  precautions  to  avoid 
sailing  vessel,  which  should  keep  ber  course,  p.  606. 

Cited  and  principle  applied  In  The  Colorado,  91  D.  S.  701,  23  L. 
383,  where  sailing  vessel  kept  her  course,  propeller  must  show  the 
exerdse  of  every  reasonable  precaution;  The  Osprey,  1  Sprague. 
250,  F.  O.  10,606,  and  Parrott  v.  K.  A  N.  T.  I.  Co.,  46  N.  T.  368,  re- 
asserting rule;  Bestoso  v.  United  States  M.  8.  S.  Co.  of  N.  T.,  9  La. 
Ann.  269,  holding  burden  was  on  steamer  to  show  accident  was 
unavoidable. 

Distinguished  In  Baker  v.  City  of  New  Tort,  1  Glltf.  75,  F.  C.  765, 
holding  rule  not  controlling  before  vessels  have  approached  to  a 
point  of  danger. 

Navigation. —  Steamer  meeting  sailing  vessel  In  narrow  channel 
should  slacken  speed,  p.  606. 

Cited  and  principle  applied  In  McCready  v.  GotdBmlth,  18  How. 
91,  U  L.  289,  holding  steamer  running  at  high  speed  In  foggy 
weather,  grossly  at  fault;  Bogera  v.  The  Steamer  St  Charles.  19 
How.  112,  ID  L.  565,  declaring  that  steamer  on  rainy  night  should 
bare  slackened  her  speed;  The  Northern  Indiana,  3  Blatchf.  109, 
F.  C.  10,320.  holding  that  rate  of  speed  must  depend  upon  the  cir- 
cumstances; Ward  V.  The  Fashion.  6  McLean,  172,  176,  177,  Newb. 
29,  32.  F.  0.  17,154,  holding  steamer  passing  through  fleet  of 
anchored  sail-vessels  at  nigbt,  should  slacken  her  speed;  Hall  v. 
The  Buffalo,  Newb.  122,  F.  O,  5,927,  and  Todd  v.  James  Adger,  23 
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Fed.  Oaa.  1SS2,  botb  boldlng  steamer  at  fault  for  not  Blackening  ber 
speed  on  a  dark  nlgbt;  Tbe  Louisiana,  2  Ben.  S7S,  F.  a  8,ES37,  bold- 
Ing  It  was  snfflclent  to  sbow  steamer  In  fault  tbat  sbe  was  mnning 
seven  knots  on  coast  in  baz;  weatber;  The  Steamer  Hansa,  S  Ben. 
R27,  F.  C.  S.03T,  holding  steamer  not  going  at  moderate  speed  In 
fault:  Morrison  v.  Tbe  Steamt>oat  Petaluma,  1  Sawy,  127,  F.  C 
9,848,  apportioning  damages  where  vessel  bad  neither  bell  nor 
bom,  and  steamer  failed  to  slacken  speed:  The  Bay  State,  2  Fed. 
Cas.  1096,  holding  speed  of  sixteen  knots  during  a  dense  fog,  grossly 
Improper;  Qnarrier  v.  Richards,  7  La.  Ann.  278,  holding  vessel 
shonld  have  slackened  speed;  Baltimore,  etc.,  B.  H.  Co.  v.  Trans- 
portation Co.,  82  Ohio  St  149,  holding  pilot  ont  of  his  conrse,  at- 
tempting to  pass  bridge  at  night  at  high  speed,  is  negligent.  Cited 
in  75  Am.  Dec.  611,  note,  that  vessels  navigating  narrow  channels 
should  take  extra  precautions,  collecting  authorities. 

Navigation. —  Steamer  should  have  a  proper  lookout  forward, 
P.6OT. 

Cited  and  principle  applied  In  Tbe  Ant,  10  Fed.  297,  holdlog  that 
steamers  are  bound  to  have  a  lookout  Independent  of  tbe  helms- 
man; Tbe  Manbasset,  34  Fed.  418,  declaring  tbat  necesritr  (or  look- 
out at  night  It  Imperative.  Cited  In  7S  Am.  Dec.  60B,  note  on  this 
topic,  coUecttng  aothorltleB. 

Navigation. —  Bvery  precaution  mnst  be  taken  by  vessels  In  pass 
Ing,  and  the  loss  falls  npon  the  one  at  fault,  p.  60D. 

Cited  and  principle  applied  In  Foster  v.  The  Miranda,  6  McLean. 
227,  Newb.  282,  F.  C.  4.977.  holding  both  vessels  in  fault,  loss  di- 
vided. 

Miscellaneous. —  Dissenting  opinion  of  Daniel,  J.,  cited  in  his  own 
dissenting  opinion;  The  Genesee  Chief  v.  Fltzbugb,  12  How.  464. 
18  L.  1067.  and  Jackson  v.  Tbe  Steamboat  Magnolia,  20  How.  308. 
16  L.  91S,  discussing  admiralty  Jurisdiction.  Cited,  to  point  tbat 
admiralty  Jurisdiction  extends  to  collisions  on  water  wltbla  a  State, 
in  note,  46  Am.  Dec  69. 

10  How.  e09-«27,  18  L.  C60,  UNITBD  STATBIS  T.  D'AUTBBIVB. 
Land  grant  made  by  France,  after  Louisiana  had  been  ceded  to 

Spain,  la  void,  p.  628. 

R«afflrmed  In  United  States  v.  PlUerln,  13  How.  9. 14  L.  28,  United 
States  T.  Dncros,  16  How.  41,  14  L.  592,  and  United  States  v.  Lynde. 

11  Wan.  643,  20  L.  234;  principle  reaffirmed  In  Montault  v.  United 
States.  12  How.  SI,  13  L.  689,  holding  authorities  of  Louisiana  bad 
no  rli^t  to  make  grant  after  its  cession  to  Qreat  Britain;  CoSee  v. 
Groover,  128  U.  B.  26.  81  L.  61,  8  S.  Ct  14,  holding  void  grant  made 
by  Georgia  while  exercising  powers  of  government  de  (acto.  over 
part  of  Florida;  Eslava  v.  Boiling,  22  Ala.  738.  holding  void  grant  bj 
Spain  mtt&r  treaty  of  8t  IMefonso  of  part  of  Louisiana. 
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rreneh  Knutts. —  No  legtslatloo  of  OonBreBB  hat  cnred  a  defect 
arlBlDK  from  lack  of  power  to  make  a  Blanch  title,  undw  whlcb 
tbere  bad  been  no  poSBeeelon,  p.  626. 

TnatlM  take  effect  fiom  time  of  execution,  p.  628. 

Ctted  In  dlBsentlns  opinion,  McBlraln  t.  Modd,  44  Ala.  Tl,  with- 
out partlcDlar  application. 

Lonlsiana  land  grant. —  By  act  of  1S24,  a  claimant  of  land  In 
Lonlatana  mnat  aver  and  prove  residence  tbere  at  date  of  grsnt, 
p.  62S. 

Reaffirmed  In  United  StatM  T.  Oastant,  12  How.  440,  441,  13  U 
10D7,  loss. 

10  How.  627-645,  IS  U  068,  ROBINSON  t.  MINOR. 

Spanish  land  grants,  made  wltbln  tbe  territory  of  Georgia,  owe 
all  tbeir  force  to  act  of  Congress,  180S,  p.  643. 

Cited  In  OofTee  t.  Oroorer.  I23  U.  8.  24,  31  L.  60,  8  8.  OL  13. 
holding  Told,  grant  by  Georgia,  wbtle  exercising  powers  of  govern- 
ment de  facto,  of  a  part  of  Florida. 

Spanish  land  grants  In  Qttorgia. —  Without  coDdrmatloa  certifi- 
cate by  board  of  commlBslonera,  the  grant  wonld  have  tweo  Invalid, 
O.  643. 

DIstiagDlslied  in  Woods  v.  Jackson  I.  Mfg.  Co.,  1  Holmes,  384. 
F.   O.   17,808,  hoUlag  net  eantalnlnc  condltloo   precedent  sot  ap- 
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Supreme  Court  of  the  United  States, 

AT 

DECEMBER  TERM,  1850. 


1*)  "SIMON  ORATZ'S  Ezecuton  at  ftt.,  Ap- 
pelluita, 

BAMDXL  H.  OOHEN  ud  EIuiw  L.  Cohen. 

An  infoniul  familj  eompromise  of  litigated 
rights  uphdd  in  equity. 

rated  b*  IB  aced  woman. 
... v--.  fB,[,«,   with 

«Bd  to  a  loDS  fnmltf  lltls&uun  In  which  aomeJuilK- 
Bcati  bad  bfeo  obtained,  and  other  lulti  were  tbea 
aXlatlDi,  aod  who  owned  the  whole  or  nearlr  flip 
whrola  of  the  reelduar;  Interest  ol  Ibe  estate ;  and 
the  ntttement  wbi  n»de  with  deliberation,  and 
BBdcr  adrtce  of  builDen  friends,  and  the  coa>lderu- 
'  tloE  of  the  deed  was  ■  gnm  of  money  In  bund,  with 
,  «  atlpulalloo  OD  the  part  of  tbe  Krantee,  that  he 
voald  par  orer  an;  surplus  which  the  lands  might 
yield  after  paflns  all  reasonable  expenses  and  logat 
dalna.  this  deed  cannot  be  set  aalde  on  the  ground 

Tbe  bill  below  must  be  dismissed,  unless  It  be  bo 

•mended  as   to  Include  all   tbe   parllps    [nteresled. 

and  ba  conQoed  to  ■  claim  tor  tbe  surplus  of  the 

'    pwteeeda  of  the  lands,  after  paring  reasonable  ez- 

fansaa  and  legal  claims. 

THIS  wai  an  appeal  from  the  Circuit  Court 
of  the  United  SUtea  for  tbe  Eastt^m  Dia- 
Uot   of   Pemuylvania,   sitting   as   a   court   of 

^t  waa  ft  bCU  filed  in  1S30,  hj  Samuel  and 
nuzer  L.  Cohen,  ritizena  of  the  State  tf  New 
Jaraey,  against  Simon  Gratz,  Leah  Phillips, 
and  twelve  other  persons.  It  was  a  bill  for  a 
diacoTery  against  Leah  Phillips,  surviving  ez- 
•eutrix  of  Joseph  Simon,  deceased,  and  Simon 
Gnta,  and  praying  also  that  a  certain  agree- 
Bwnt  and  deeds  executed  by  and  betweon  said 

.    Leah  and  Simon  might  be  annulled,  and  de- 
dared   fraudulent   and   void,   and   that   Simon 

.    Qrati  be  decreed  to  account,  etc. 

ne  bill  Involved  the  consideration  of  mat- 
tan  and  accounts,  commencing  in  1769,  and 
caatiBUina  down  to  the  time  when  it  was  filed. 
It  WM  a  family  dispute  which  had  been  carried 
«a  la  tba  eonrta  of  Pennsylvania  for  a  number 
«f  yaara,  and  reported  as  follows:  Gratz  v. 
FUUipa,  1  Knney,  MS  (ISOS) ;  Gratz  v.  Simon, 
S  Bianaj,  474  (IBll);  Gratz  v.  Simon,  6 
a*]  "Kaarf,  CM  (1813);  Grati  t.  Phillips, 
U  Oug.  k  Bawk,  144  (1827) ;  Grati  v.  Phillips 


IrnaliaiiBsaa.   imdoe  InllnaBee.  Imbecllltr.   Infsncr, 
hand  OB  marrlan  or  trom  ward  to  guardian,  heir 
■  ■zeeator.  emiil  due  trast  to  trustee.   See  Dotee 
n  a  I..  «d.  D.  &  428 ;  •  L.  cd.  n.  8.  S4S. 
Mm  to  valMity  tf  deed  made  b;  Inaans  penon. 


et  aL  1  Pa.  Rep.  333  (1831);  Grati  r.  Phniipa, 
2  Pa.  Rep.  410  (1831);  Simon's  Executors  v. 
Gratz,  2  Pa.  Eep.  412  (1831);  Cohen's  Appeal, 
2  Watte,  176  (1834). 

This  narrative  need  not  go  further  back 
than  1804,  when  Joseph  Simon,  a  mercliajit  or 
trader,  and  resident  of  Lancaster,  died.  Be- 
sides other  children,  whose  interests  were  not 
involved  in  this  controversy,  he  had  three 
daughters,  Miriam,  Eeliah,  and  Leah.  They 
were  all  married.  Miriam  was  married  to 
Michael  Gratz,  Beliah  to  Solomon  M.  C}ohen, 
and  Leah  to  Levi  Pliillips,  Simon  Gratz, 
whose  executors  were  the  appellants,  was  one 
of  the  children  of  Miriam  and  Michael  Gratz. 
The  complainants  below,  and  appellees  here, 
were  the  children  of  Beliah  Cohen.  At  the 
time  of  Mr.  Simon's  death,  there  were  unsettled 
partnership  transactions  between  him  and  his 
son-in-law  Michael  Gratz,  and  a  large  body  of 
lands  was  held  by  them  in  common.  Suite 
were  then  pending  between  them  relative  to 
these  transactions. 

By  the  will  of  Joseph  Simon,  2eth  October, 
1700,  he  disposed  of  the  bulk  of  his  estate  as 

follows : 
Art.  14.  He    ordered   and   directed    that    tbe 

whole  residue  of  his  estate  (to  be  invested  in 
certain  atocks)  should  be  divided  into  three 
c<]ua!  alia  res,  and  one  part  of  the  proceeds 
thereof,  that  is  the  interest,  should  be  paid  to 
his  daughter  Miriam  during  her  life;  one  third 
part  of  the  proceeds  ot  interest  thereof  to  hia 
son-in-Inw  Levi  Phillips  and  Lcnh  his  wife, 
during  their  joint  lives  and  the  life  of  the  sur- 
vivor of  them;  and  the  remainins  third  part 
to  hia  daughter  Beliah  during  her  life. 

On  the  death  of  either  daughter,  her  share 
of  the  principal  to  vest  in  her  issue,  to  take  as 
purrhasers  and  tenants  in  common.  On  the 
dpath  of  either  I^irinm  or  Leah  without  issue, 
the  share  to  be  divided  among  the  cliildren  of 
"  'iah  Cohen. 


no  such  release  he  gave^er  share  to  Mrs. 
Cohen  and  Mrs.  l^illips. 

Of  this  will,  he  made  his  son-in-law  Levi 
Phillips,  and  his  daughters  Mrs.  Phillips  and 
Mrs.  Cohen,  executors,  with  full  power  to  sell 
lal  as  well  as  personal  estate. 
By  a  codicil  in  December,  1802,  be  expressly 
ivobcd  the  devise  to  Mrs,  Gratz,  and  4vcwA«i 
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kalf  of  the  prindpal  of  the  residue ;  the  legacy 
to  Mtb.  Cohen  to  b«  aa  before — the  interert  on 
her  share. 

Bj  a  second  codicil,  Bth  Febnuuy,  1S03,  ke 
provided  as  follows : 

"Whereas,  mj  son-in-law  Levi  Phillips  has 
t*]  contiauall;  informed  *me  that,  when  I  hsjl 
made  the  last  codicil  in  my  last  will  and  testa- 
ment, I  ought  also  at  the  same  time  to  have 
made  the  uteration  by  giving  my  daughter  Be- 
liah  her  share  in  the  principal,  instead  of  the 
interest  of  the  principal  of  my  residue,  which 
would  moke  her  more  comfortable;  therefore  I 
do,  by  this  instniment  of  writing,  authorize 
mod  givo  full  power  to  my  son-in-law,  Levi 
Phillips,  as  being  one  of  my  executors  and 
guardjana  of  my  lost  will  and  testament,  to  do 
*a  he  thinks  requisite — that  is  to  say,  by  giving 
my  said  daughter  Beliah  her  share  of  my  resi- 
due   in  the  principal   as   the  money   cornea   to 

"In  witness  whereof,  I,  Joseph  Simon,  have 
this  day  set  my  hand  and  seal. 

"Joseph  Simon. 

"Lancaster,  Februory  fl,  1803." 

Levi  Phillips,  Leah  Phillips,  and  BeUah 
Cohen  all  acted  as  executors. 

In  1807  Michael  GratE  brought  a  suit  against 
the  executors,  and  from  that  time  the  parties 
were  continually  in  some  court. 

After  the  death  of  Simon,  his  executors  pro- 
ceeded to  sell  and  dispose  of  his  lands,  from 
time  to  time,  under  the  powers  vested  in  them. 
In  a  large  number  of  these  tracts  of  land,  Mi- 
chael Gratz  was  interested,  by  virtue  of  a  dec- 
laration of  trust  given  by  Simon  in  his  Jife- 
time,  and  of  claims  of  David  Franks  (a  former 
partner  of  Simon),  which  had  been  transferred 
to  Michael  Gratz;  Simon  Gratz  was  the  agent 
of  Michael  Gratz  in  his  lifetime,  and  his  chief 
acting  administrator  after  his  death. 

Tn  September,  ISll,  Michael  Gratz  died,  and 
although  letters  of  administration  were  granted 
to  Simon  in  conjunction  with  other  persons,  yet 
he  was  the  chief  acting  administrator,  and  ap- 
peared to  transact  all  the  business. 

It  is  not  necessary  to  trace  the  progress  of 
the  various  suits  mentioned  in  the  commence- 
ment of  this  narrative.  In  1832,  Levi  Phillips 
died,  and  on  the  2Sth  of  January,  1833,  Beliah 
Cohen  died,  leaving  Leah  Phillips  the  sole  sur- 
viving executrix  of  her  father,  Joseph  Simon. 

On  the  16th  of  February,  1S33,  the  agree- 
ment was  entered  into  between  Leah  Phillips 
and  Simon  Gratz,  which  it  was  the  object  of 
this  bill  to  set  aside  as  fraudulent. 

The  circumstances  attending  the  making  of 
mis  agreement  are  thus  stated  in  the  bill: 

"Your  orators  further  show  unto  your  Hon- 
ors, that  Solomon  M.  Cohen,  their  father,  died 
in  the  month  of  February,  ITOfl,  and  that  Be- 
Uah Cohen,  their  mother,  died  on  the  2(lth  day 
4*]  of  'January,  1833,  and  that  they  and  their 
brothers  and  sisters  heretofore  named,  ore  the 
persons  mentioned  as  the  children  of  his  dau{^- 
ter  Beliah  in  the  last  will  and  testament  of 
Joseph  Simon;  that  the  papers  of  the  estate  of 
the  said  Joseph  Simon  were  in  the  possession  of 
Levi  Phillips  at  the  time  of  his  death;  that  the 
said  licvi  Phillips  died  on  the  15th  day  of  Janu- 
ary, 1832.  and  that  after  his  death  the  papers 
of  the  said  estate  were  in  the  possession  of  the 
taid  Letb  PiiiUipa,  one  of  Uw  axecutors  of  the 
«fl0 


said  Joseph  Simon;  tiMt  durin;,'  tb«  year  1832, 
secret  interviews  took  place  betweea  Simon 
Gratz  and  Leah  Phillips,  e>ecubrix,  dtizenB  of 
the  Commonwealth  of  Pennlylvonia,  with  the 
view  of  depriving  your  orators,  and  the  other 
children  of  the  said  Beliah  Cohen,  of  their  just 
rights  under  the  will  of  the  said  Joseph  Simon, 
which  said  interviews  were  concealed  from  the 
said  Beliah  Cohen  Mid  her  family;  and  your 
orators  believe,  and  expressly  charge,  that  John 
Moss,  Isaac  Phillips,  Lyon  J.  Levy,  and  Isaac  B. 
Phillips,  citizens  of  the  Commonwealth  of 
Pennsylvania,  were,  during  that  year  and  after- 
wards, aiding  and  assisting  the  said  Simon 
Gratz  and  Leah  Phillips  in  their  design  to  ap- 
propriate the  estate  of  the  said  Joseph  Simon 
to  the  said  Simon  Gratz  and  Leah  Phillips,  and 
deprive  your  orators,   and  their  brother 


mother,  a  fraudulent  agreement  was  made  and 
entered  into  between  Simon  Grati  and  Leah 
Phillips,  dated  February  15th,  1833,  a  copy 
whereof,  marked  H,  is  hereto  annexed,  and 
which  your  orators  pray  may  be  taken  as  part 
of  their  bill;  the  object  of  which  said  agreement 
was  fraudulently  to  terminate  the  suits  then 
pending  between  the  surviving  executrix  of 
the  said  Joseph  Simon  and  the  administrators 
of  Michael  Gratz,  by  agreeing,  consenting  to, 
and  causing  judgments  to  be  taken  against  the 
estate  of  the  said  Joseph  Simon,  to  the  manifest 
injury  of  your  orators,  and  their  brothers  and 
sisters  hereinbefore  named,  interested  *a  afore- 
said in  the  said  estate;  and  the  further  object, 
purpose,  and  intention  of  the  said  agreement 
was  fraudulently  to  convey,  or  cause  to  be  con- 
veyed, to  the  said  Simon  Gratz  all  the  reel 
estate  of  the  said  Joseph  Simon,  which  said 
real  estate  is  more  particularly  set  forth  in  ■ 
schedule  hereto  annexed,  marked  L,  for  a  con- 
aidcration  entirely  inadeq-jate,  and  known  BO  to 
be  by  the  said  Simon  Grats  and  Leah  Phillip*, 
and  to  transfer,  without  an  adequate  considera- 
tion, to  the  said  Simon  Gratz  the  debts  due  to 
the  estate  of  the  said  Joseph  Simon;  and  tltai 
the  said  Leah  Phillips  and  Simon  Gratz,  th^ 
well  knowing  the  unjust  and  fraudulent  char- 
acter of  said  agreement  and  the  inadequacy  of 
the  consideration,  did  combine  and  confederate 
•with  others,  their  confederates,  to  defraud  [*5 
your  orators,  and  their  brothers  and  sisters,  of 
their  just  interest  in  the  estate  of  the  said 
Joseph  Simon.  And  your  orators  further  ahow 
to  your  Honors,  that  the  said  agreement  was 
concealed  from  your  orators  and  the  other  chil- 
dren of  the  said  Beliah  Cohen,  and  was  Brat  dis- 
covered by  them  on  the  13th  day  of  June,  1833, 
it  having  been  produced  on  that  day  by  Lyon 
J.  Levy,  one  of  the  confederates,  in  an  exami- 
nu'ion  of  the  said  Lyon  J.  Levy,  aa  a  witneaa 
before  Micliael  W.  Ash.  Esquire,  an  alderman 
of  the  city  of  Philadelphia,  the  said  Lyon  J. 
Levy  having  been  aubpcenaed  for  the  purpoM 
of  having  his  deposition  taken  in  a  case  tbm 
pending  in  the  Orphan's  Court  of  ^ ■"-"*— 
County;  that  the  first  knowledge  your  ora- 
tors, and,  as  they  verily  believe,  oay  of  ths 
children  of  the  said  Beliah  Cohen,  hod  of  an 
arrangement  having  been  made  between  SisM 
Gratz  and  Leah  Phillips,  was  obtained  bj  lat 
of  their  brothers.  Joseph  S.  Cohen,  who.  oa  tta 
ll3d  day  of  Msjvh,  1833,  was  iBfonned  by  Bs- 
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jkmin  OumpnejB,  Esquire,  nho  had  been  and 
waa  couiuel  for  the  estate  of  Joseph  Simon, 
that  he,  the  said  BeDJamin  Chanipnej-s,  had 
receired  from  Leah  Phillips  a  power  or  warrant 
of  attorney  to  enter  judgment  for  the  plaintiffs 
in  a  suit  then  pending,  and  on  the  argument 
liat  of  the  Court  of  Common  Pleas  of  Lancaster 
Count  J,  between  Gratz'a  Administratora, 
plaintiffa,  and  Simon's  Executors,  defendants, 
the  eopy  of  the  record  whereof  is  hereunto 
annexed.  That  the  said  Benjamin  Cbampneys 
refused  to  show  the  said  power  or  warrant  to 
the  said  Joseph  S.  Cohen;  that  on  the  morning 
of  the  £fith  of  March,  1833,  the  day  fixed  for 
bearing  arguments  in  the  said  Court  of  Common 
Pleas  of  I^neaster  Count;,  the  said  Joseph  S. 
Cohen  attended  with  his  counsel,  James  Hop- 
kina.  Esquire,  and  Reah  Frazer,  Esquire,  at 
the  opening  of  the  court,  and  filed  the  affidavit, 
a  copy  whereof,  marked  I,  it  hereto  annexed; 
and  on  motion  of  iVIr.  Hopkins,  the  said  court, 
after  considerable  real  stance  on  the  part  of 
John  R.  Montgomery  and  William  :Jlorris,  Es- 
quires, counsel  of  Simon  GratE,  granted  a  rule 
to  show  cause  why  Sarah  M.  Cohen  and  others, 
children  of  the  said  Beliah  Cohen,  and  inter- 
ested in  tbe  estate  of  the  said  Joseph 
Simon,  should  not  be  permitted  to  come  in  and 
take  defense  in  the  said  action,  as  appears  by 
the  said  rule,  a  copy  whereof  ia  hereto  annexed, 
marked  J.,  which  said  rule  was  duly  served  on 
tbe  said  Leah  Phillips,  surriving  executrix. 

"Your  orators  further  show  to  your  Honors, 
th»t  in  pursuance  of  the  sud  fraudulent  and 
9ein«t  agreement,  dated  the  I6th  day  of  Feb- 
ruary, iS33,  entered  into  between  tbe  said 
Leah  Phillips  and  Simon  Gratz  at  the  instance 
6*1  of  the  said  John  Mow,  Lyon  *J.  Levy,  and 
othera,  their  confederates,  who,  when  discov- 
ered, your  orators  pray  may  be  made  parties  to 
this  their  bill,  with  apt  and  sufficient  wordc  '* 


The  answer  of  Leah  Phillips  to  this  part  of 
the  Mil  was  as  follows: 

"And  thia  defendant  further  answering  saith; 
that  In  tbe  year  1S32,  she  being  of  a  very  ad- 
vanced age,  being  then  in  her  sixty-ninth  year, 
of  infirm  health,  almost  totally  blind,  and  in 
T«ry  neceasitoua  circumstances,  was  determined 
b7  the  advice  of  her  friends,  Isaac  B.  Phillips, 
J<Aii  Moas,  and  Lyon  J.  Levy,  to  make  a  set- 
tlement of  long-pending  controveraies  between 
the  tntate  of  Joseph  Simon,  of  which  she  was 
the  anrriving  representative,  and  of  Michael 
<iratz,  which  she  believed  to  be  represpnted  by 
the  said  Simon  Gratz,  and  also  to  make  sale  of 
■oeb  lands  vested  in  her  under  the  will  of  said 
Joseph  Bimon  as  the  said  Simon  Gratz  might 
be  willing  to  purchase.  The  defendant  says, 
that  her  object  in  proposing  the  arrangement 
waa  to  terminate  controversies  which  she  was 
unwilling  and  unable  to  carry  on.  and  to  obtain 
aocli  a  sum  of  money  as  would  relieve  her  from 
cabarrasament,  which  gave  her  great  uneasi- 
Bcaa;  the  said  defendant  then  and  still  believes, 
that  in  making  thia  arrangement  she  prejudiced 
0»  ri^ta  ol  no  one,  but  did  what  the  law  gave 
bsr  perfect  authority  to  do;  and  this  defendant 
BonnaiBg  lafn,  that  in  the  month  of  October, 
la  Ifc  ad. 


1832,  she  addressed  several  notes  to  said  Simon 
Gratz,  desiring  to  confer  with  him  on  tbe  pro- 

EOBed  arrangement  and  purchase,  and  that  she 
ad  several  interviews  with  him  at  her  own 
house,  and  at  his  counting-house,  and  that  she 
entered  into  an  agreement  with  him,  the  said 
Simon  Gratz,  in  order  to  terminate  the  pending 
suits  above  referred  to,  and  made  a  conveyance 
of  certain  lands  to  the  said  Simon  Gratz,  re- 
ceiving therefor  the  sum  of  fifteen  hundred 
dollars,  which  was  duly  paid  on  and  after  the 
execution  of  the  said  conveyance  and  agree- 

"And  this  defendant  further  answering  saith, 
that,  with  a  view  to  carry  such  conveyance  into 
full  effect,  she  deposited  with  Lyon  J.  Levy  a 
trunk  of  papers,  being  the  same  which  Joseph 
S.  Cohen  had  as  aforesaid  fully  examined,  and 
from  which  he  had  aeleeted  certain  papers  in 
order  that  the  said  Simon  Gratz  should  examine 
and  take  therefrom  such  papers  aa 
.  of  title  as  might  be  necessary  to 
carry  into  full  effect  the  said  conveyance;  tbat 
after  the  said  'trunk  had  remained  some  [*3 
time  in  the  said  Levy's  possession,  it  was  re- 
turned, and  is  now  in  the  defendant's  poaaes- 

"And  this  defendant  further  answering  saith, 
that  she  admits  it  to  be  true  that  Levi  Phillips, 
one  of  tbe  executors  of  Joseph  Simon,  did  die 
on  or  about  the  lEth  of  January,  1832,  and  that 
Beliah  Cohen,  an  executrix  of  Joseph  Simon, 
did  depart  thia  life  on  or  about  the  29th  day  of 
January,  1833. 

"And  the  defendant  further  answering  saith, 
that  there  were  no  other  negotiations  between 
this  defendant  and  Simon  Qratz,  during  the  life 
of  Beliah  Cohen  or  afterwards,  tban  those  al- 
ready stated;  that  they  had  for  their  object  the 
(inal  termination  of  controversies  between  the 
estate  of  Michael  Gratz  and  that  of  Joseph  Si- 
mon, which  this  defendant  waa  neither  able 
nor  willing  to  continue,  and  the  conveyance  of 
certain  lands  for  an  adequate  consideration  to 
be  paid  by  the  said  Simon  Gratz  to  this  defend- 
ant aa  above  stated. 

"That  the  negotiations  between  this  defend- 
ant and  the  said  Simon  Gratz  were  verbal,  and 
took  place  partially  at  hia  counting-house  and 
piirtially  at  her  houae;  that  this  defendant  is 
unable,  at  this  time,  more  precisely  to  state 
what  conversation  passed  between  her  and  the 
said  Simon  Gratz,  nor  has  she  copies  of  any 
papers  which  were  executed:  that  there  were 
executed  an  agreement  for  the  termination  of 
certain  pending  suits,  and  two  deeds  of  certain 
lands  in  Columbia  and  I^ncaster  counties;  that 
no  persons  took  part  in  such  nflgotintions  but 
herself  and  Simon  Gratz,  and  that  these  nego- 
tiations were  not  concealed  from  Beliah  Cohen 
or  her  children. 

"And  the  defendant  further  answering  saith, 
that  Simon  Gratz  did  call  on  this  defendant  at 
her  house,  in  Arch  Street,  on  two  ocensions, 
once  at  the  timp  of  the  execution  of  the  deods. 
and  once  previously,  though  the  precise  period 
of  the  first  call  fhia  defendant  is  unable  to 
that  this  first  call  was  not  made  in  con- 
sequence of  any  previous  notice;  that  Elkalah 
M.  Cohen  was  at  this  defendant's  house  when 
!^imon  Gratz  called;  that  Simon  Gratz  did  not 
then  disclose  the  object  of  his  call;  that  he  did 
not  state  he  was  not  aware  tb&t~this  defendant 
ri  Li  ^ftV 
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resided  there;  that  he  bad  not  before  called 
tfaBre,  uid  this  defendant  is  not  aware  from 
wbom  he  received  Juformatioa  where  she  re- 

"And  this  defendant  further  answering  aaith, 
that  there  were  other  interviews  between  the 
defendant  and  Simon  Gratz,  but  whether  there 
were  iLore  than  two,  and  whether  thej  occurred 
before  or  after  the  death  of  Mrs.  Beliah  Cohen, 
this  defendant  is  unable  to  state;  this  de- 
fendant had  several  interviews  with  Simon 
Gratz  at  his  counting-house,  and  the  object  of 
this  defendant  in  going  to  Mr.  Gratz's  comitini:- 
8*]  house  was  to  relieve  'him  of  as  much 
trouble  aa  possible,  in  a  manner  in  which  this 
defendant  then  believed,  and  still  believes,  he 
was  doing  her  a  kindness. 

"And  this  defendant  further  answering  saith, 
that  she  has  no  recollection  of  ever  stating  to 
Elkalah  M.  Cohen,  when  Simon  Gratz  called 
on  her,  that  she,  the  defendant,  had  no  idea  of 
seeing  Simon  Gratz,  and  was  as  much  surprised 
at  his  catling  on  her  aa  Miss  Cohen  could  pos- 
sibly be;  nor  has  she  any  recollection  of  any 
private  interview  between  henelf  and  John 
Moss,  at  any  time  when  Elkalah  M.  Cohen  was 
at  this  defendant's;  nor  is  she  able  to  say  how 
soon  after  the  death  of  Beliah  Cohen  this  de- 
fendant had  an  interview  with  Simon  Gratz; 
nor  more  particularly  to  State  what  passed  at 
that  or  any  other  interview  than  she  has  al- 
ready stated. 

"And  this  defendant  further  answering  saith, 
that  five  hundred  and  fifty  dollars,  part  of  the 
consideration  of  the  said  agreement  and  con- 
reyance,  were  paid  to  this  defendant  by  L.  J. 
Levy  and  the 'rest  by  Simon  Gratz;  and  that 
the  total  amount  of  said  consideration  was 
agreed  upon  by  and  between  this  defendant  and 
Simon  Gratz;  and  that  there  was  no  other  con- 
sideration of  the  same  than  the  said  sum  of 
fifteen  hundred  dollars,"  etc. 

The  acrecment  itself  thus  entered  into  was 
as  follows: 

"Acta  to  be  performed  by  Mra.  Leah  Phil- 
lips, surviving  executrix  of  Joseph  Simon,  de- 
ceased ; 

"1.  To  execTite  deed  for  Michael  Gratz's  in- 
terest in  unsold  lands. 

"2.  To  direct  her  attorney  in  suit  (in  the 
Court  of  Common  Pleas  of  Lancaster  County, 
of  January  Term.  1822),  No.  163.  Simon  Grati, 
Joseph  Gratz,  and  Jacob  Grats,  Administrators 
of  Michael  Gratz,  deceased,  v,  Levi  Phillips, 
Leah  Phillips,  and  Beliah  Cohen,  Executors  of 
Joseph  Simon,  deceased. — Amicable  action,  Aw- 
gust  Term,  IS22,  award  of  referees  in  favor  of 
plaintiffs  for  $2,007.34— to  bring  up  the  case 
on  agreement,  then  permit  the  exceptions  to  be 
overruled,  and  the  award  afBrmed. 

"3.  To  settle  the  sum  due  on  the  sate  of 
house  and  lots  in_  Carlisle,  in  judgment  in  Su- 
preme Court,  which  shall  be  submitted  to  the 
auditors  to  report  thereon. 

"4.  In  the  suit,  Levi  Phillips,  Leah  Phillips, 
and  Beliah  Cohen,  Executors  of  Joseph  Simon, 
deceased,  v.  Simon  Gratz,  Joseph  Gratz,  and 
Jacob  Gratz,  Administrators  of  Michael  Gratz, 
deceaapd— in  the  Court  of  Lancaster  County, 
September  Term,  1828.  No.  2.  Mrs.  Phillips 
and  her  attorney  to  direct  discontinuance  of 
the  action. 

ff*l  *"5.  To  transfer  all  her  interest  in  the 
ei°t>i1<>  of  Joseph  Simon  to  Simon  Gratz  for  the 


sum  of  $ (this  blank  amount  to  be  fixed); 

if  the  product  of  this  shall  produce  a  sum  ex- 
ceeding the  amount  of  the  above  judgments, 
and  the  sum  to  be  paid  as  a  consideration,  then 
the  excess  to  be  paid  over  to  Mrs.  Leah  Phil- 

"Tbe  blank  to  be  filled  up  with  fifteen  hun- 
dred dollars;  five  hundred  dollars  in  hand,  five 
hundred  dollars  in  one  year,  and  five  hundred 
dollars  in  two  years.  S.  Gratz. 

"February  15,  1833." 

In  the  subsequent  part  of  1B33,  when  the 
heirs  of  Beliah  Cohen  acquired  a  knowledge 
of  this  transaction,  they  applied  to  the  State 
court  in  the  county  where  the  letters  test*' 
mentary  of  J.  Simon's  estate  had  been  grant^ 
to  dismiss  Mrs.  Phillips  from  hsr  trust  as  ex- 
ecutrix. But  the  court  refused  to  do  so,  and 
she  continued  to  be  executrix  as  long  aa   she 

In  January,  1S3S,  as  has  been  already  atated, 
the  complainants  filed  their  bill.  They  were 
two  children  and  heirs  of  Beliah  Cohen;  the 
other  children  were  citizens  of  Pennsylvania, 
and  were  made  defendants. 

After  the  filing  of  the  bill,  but  before  an- 
swer, Simon  Gratz  died,  and  after  putting  in 
her  answer,  Leah  Phillips  died  also;  and  their 
respective  representatives  were  made  parties 
by  bills  of  revivor. 

The  bill  claimed  to  set  aside  the  agreement 
and  the  deeds  made  to  Simon  Gratz,  or,  if  the 
court  would  not  grant  them  that  remedy  be- 
cause the  lands  had  passed  into  the  hands  of 
bona  fide  purchasers  from  Gratz,  then  that 
Gratz  should  be  decreed  to  account  for  the  value 
of  them.  The  agreement  and  the  deeds  made  in 
pursuance  of  it  were  alleged  to  be  fraudulent 
on  two  grounds: 

1st.  As  between  tbe  parties  themselves,  be- 
cause advantage  was  taken  of  the  necesaitiei, 
weakness,  and  ignorance  of  an  old  woman,  to 
obtain  a  transfer  of  the  whole  estate  confided 
to  her  charge,  for  a  consideration  wholly  in- 
adequate, upon  an  agreement  approved  by  her 
friends,  to  sell  no  more  than  her  own  intereat. 

2d.  As  against  the  children  of  Beliah  Cohen, 
because  the  purchaser  colluded  with  the  exec- 
utrix or  trustee  in  making  a  fraudulent  appli- 
cation of  the  trust  property  to  her  own  uae, 
and  to  pay  a  judgment  in  favor  of  the  pur- 
chaser, to  the  payment  of  which  the  comptaln- 
ants  and  their  property  were  not  bound  to  COD- 

The  defendants  all  having  answered,  and  a 
general  replication  'having  been  filed,  (*!• 
much  evidence  was  taken  upon  points  which  it 
is  not  necessary  to  specify.  Amongst  other 
proceedings,  was  an  issue  at  law  to  determine 
the  value  of  the  lands. 

In  October,  I34T,  the  cause  came  on  for 
argument  before  the  Circuit  Court,  which  de- 
creed in  favor  of  the  complainants,  and  that 
the  executors  of  Simon  Gratz  should  pay  to  the 
children  of  Beliah  Cohen  the  one  half  of  what 
Gratz  had  sold  the  lands  for,  and  convey  a 
moiety  of  the  unsold  part.  Reference  WM 
made  to  a  master  to  state  an  account,  etc.  Ex- 
ceptions were  taken  to  the  report  of  the  maater, 
some  of  which  were  sustained  and  others  over- 
ruled. The  final  decree  of  the  court  was  as 
follows; 


UM 
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last  wID  mat  t«*tainait  of  Simon  Qrats,  de- 
MsBed,  do  Account  ajid  pay  to  Samuel  M, 
Cohen,  EleaMf  Zi.  Cohen,  Sarah  M.  Cohen, 
Rachel  M.  Cohen,  Elkalah  M.  Cohen,  Abra- 
ham H.  Cohen,  and  Joseph  S.  Cohen,  admin- 
istrator of  Rebeccft  U.  Cohen,  deceased, 
children  of  Beliah  Cohen,  deceased,  the 
■um  of  (9,416.29,  with  interest  thereon  from 
October  14,  1847,  and  costs;  and  that  the 
said  executors  shall  convey,  by  proper  and 
sufGcient  assurances  in  law,  the  one  moiet; 
of  the  interest  of  Joseph  Simon  in  all  that  cer- 
tain tract  of  land  designated  in  the  deed  of  the 
3d  of  April,  1833,  from  Leah  Phillips  to  Siraon 
GrAtx  by  the  warranty  name  of  Samuel  Laird. 

"Master's  costs,  $100,  to  follow  the  decree. 
Order  for  payment  accordingly,  29th  January, 
1848." 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  by  Messrs,  Heed  and 
CUikson  for  the  appellants,  and  Messrs,  Dallas 
and  Bndd  for  the  appellees. 

The  counsel  for  the  appellants  made  the  fol- 
lowing points: 

I.  There  is  no  such  evidence  of  fraud  on  the 
part  either  of  the  eiecutrix,  Mrs.  Phillips,  in 
making  the  sale  of  the  lands,  or  of  Mr,  Gratz 
in  purchasing,  aa  will  authorize  the  resciBSJon 
of  the  contract. 

XL  The  appellees,  children  of  Mrs.  Cohen, 
are  in  no  way  injured  by  the  agreement  between 
Mr.  Gratz  and  Mrs.  Phillips,  their  interest 
either  as  heirs  of  their  mother,  or  under  the 
will  of  Mr.  Simon,  being  more  than  absorbed 
by  the  judgment  of  fTfilQ,  and  the  debt  of 
Mrs.  Cohen  ((6,600)  as  executrix  to  her  father's 

nL  That  Beliah  Cohen,  under  the  last  codi- 
cil to  Joseph  Simon's  will,  took  an  absolute 
estate,  and  not  an  estate  for  life,  and  Levi  Phil- 
lips waa  a  trustee  for  her.  Such  is  the  plain 
11*]  'meaning  of  the  words  of  the  codicil.  "A 
power  which,  by  the  will,  the  party  is  required 
to  exoeute  as  a  duty,  mi^es  lum  •  trustee  for 
the  exercise  of  it,  and  allows  no  discretion 
whether  he  will  exercise  it  or  not.  The  court 
adapts  the  principle  as  to  trusts,  and  will  nnt 
permit  his  negligence,  accident,  or  other  cir- 
cumstances to  disappoint  the  interest  of  those 
for  whose  benefit  he  is  to  execute  it."  Brown 
T.  Higgs,  8  Ves.  674;  1  Story's  Equity,  see.  98; 
2  lb.  sec  1068;  Lindenberger  t.  Matlack,  4 
Wash.  C,  C  R.  278;  Coates'  Appeal,  2  Barr, 
P«nn.  State  Bep,  129.  If  Beliah  Cohen  had 
ui  absolute  estate,  then  debts  and  judgments 
against  her  bound  it,  and  the  learned  judge 
en^  in  sayini^  that  was  a  misapplication  of 
trust  funds.  It  was  an  application  of  funds 
not  belonging  to  Beliah  Cohen's  children. 

IV.  The  proceeds  of  the  lands  which  the 
appellees  seek  to  recover,  if  they  exceeded  the 
amount  of  the  judgment  referred 


part 


be  performed,  are  liable  to  a  claim  on  the 
!  representatives  of  Mrs,  Phillips,  if 
anybody.    The  appellees  do  not  claim  under 
ber. 

V.  This  is  a  stale  demand  for  the  interference 
of  a  court  of  equity,  which  will  not  be  favored. 
Is  1833,  when  this  alleged  fraud  was  discovered, 
and  tike  plaintilTs  below  sought  redress  in  the 
atatc  courts,  Simon  Grati.  the  only  inilivid- 
nsl  acquainted  with  the  details  of  these  per- 
plexed transactions,  was  in  full  life  and'  vigor. 
In  1S30,  when  the  bill  was  filed,  he  was  on  his 


death-bed,  and  died  In  July,  1839.  For  Hts 
years  and  eleven  months  the  plaintiiTs  slept  on 
their  rights.  In  a  month  the  statute  of  Penn- 
sylvania would  have  barred  the  claim  by  ex- 
press limitation.  Where  an  application  is 
made  for  the  interposition  of  this  court,  and 
there  has  been  laches,  it  is  not  necessary  that 
the  actual  limitation  fixed  by  the  statute  should 
apply.  This  is  well  settled.  Cholmondeley  t. 
Clinton,  2  Jac.  A,  Walk.  141:  "At  all  times 
courts  of  equity  have,  upon  general  principles 
of  'leir  own,  even  where  there  was  no  statut- 
able bar,  refused  relief  to  stale  demands  whore 
the  party  has  slept  upon  his  rights;"  cited  with 
approval,  Miller  v.  Mclntyre,  6  Peters,  66.  It  is 
a  simple  question,  sa^s  Judge  McLean,  "Has 
the  party  slept  on  bis  rights!"  Coulson  t. 
Walton,  9  Peters,  63. 

The  doctrine  that  lapse  of  time  may  be  used 
as  a  defense  in  equity,  is  far  more  favored  than 
formerly.  When  the  party  is  dead,  probably 
his  clerks  and  agents  also  dead,  there  oeing  no 
one  who  can  give  any  explanation  of  a  paper, 
or  show  how  it  was  prepared,  and  under  what 
circumstsDces,  this  doctrine  is  especially  fav- 
ored. White  V.  Pamther,  1  Knapp,  Privy  Coun- 
cil, 226. 

•It  is  a  most  important  element  where  ['12 
a  party  sought  to  be  aSected  has  been  allowed 
to  die,  and  executors  are  made  parties  who 
have  no  knowledge  of  the  original  transaction, 
Ellison  V.  Molfat,  1  Johns.  Ch.  47. 

This  doctrine  is  applicable  to  cases  where 
fraud  is  charged.  Prescott  v.  Hubbell,  1  Hill, 
Ch.  213;  and  this  where  the  party  charged  is 
considered,  as  in  this  case,  a  trustee  by  opera- 
tion of  law,  though  it  might  not  be  as  between 
a  direct  trustee  and  his  cestui  que  trust.  De- 
couche  V,  Savetier,  3  Johns.  Ch.  190.  Where 
a  party  is  chargeable  with  laches  to  the  extent 
of  the  stntiite  of  limitations,  he  must  state  in 
his  bill  that  the  discovery  of  the  fraud  was 
within  the  limitation.    1  Hill,  Ch.  214. 

In  Carr  v.  Chapman,  6  Leigh,  ISS,  Lord 
Camden's  doctrine  m  Smith  v.  Qay,  3  Bro.  Ql 
640,  was  cited  with  approval:  "Nothing  can 
call  tiuB  court  into  action  but  conscience,  good 
faith,  and  reasonable  diligence;  when  this  is 
wanting,  this  court  is  always  passive,"  and  it 
is  on  these  principles  courts  of  equity,  though 
they  have  adopted,  ate  not  tied  down  by. 
statutes  of  limitation,  A  shorter  period  of 
time,  acronipanied  by  gross  negligence  and  acts 
of  abandonment  by  those  having  an  interest 
and  competent  to  assert  their  rights,  will  bring 
their  case  within  Lord  Camden's  principles.  If 
the  court  saw  that  it  was  called  on  to  do  in- 
justice, it  would  not  move,  however  strong  in 
point  of  original  right  the  claim  might  be.  So 
in  Wagner  v.  Baird,  7  Ilownrd,  234;  and  Bow- 
man V.  Wathen,  1  Howard.  189. 

In  McKniffht  v,  Taylor,  1  Howard,  168,  the 
statute  of  limitations  was,  as  here,  within  a 
tew  months  of  coming  into  operation,  yet 
plaintiffs  were  concluded  by  Inches;  there  must 
be  reasonable  diligence  to  call  into  action  the 
power  of  this  court.  There  is  difficulty  which 
the  law  recognizes  in  doing  justice,  when  the 
original  transaction  has  become  obscure  and 
evidence  may  be  lost. 

To  the  same  rfTect  are  Pintt  v.  Vattier,  8 
Peters,  416,  and  Phillips  v.  Belden,  2  Edw,  I. 
Equity  gives  effect  to  relatively  short  laps"  of 
time,  discouraging  claims  not  promptly  mHda, 
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especially  where  there  Is  no  persontil  djeability 
or  other  impediment- 
No  court  has  been  more  emphatic  in  its  tan- 
giiage  favoring  lapse  of  time  than  this  court. 
PrevoBt  T.  Grata,  6  Wheaton,  481:  "Length  of 
time  necessaTilj  obscures  all  human  evidence, 
and  It  thus  removes  from  the  parties  all  im- 
mediate means  to  verify  the  nature  of  the  orig- 
inal transaction;  it  operates  by  way  of  pre- 
sumption in  favor  of  innocence  and  against  any 
imputation  of  fraud.  Fraud  or  breach  of  trust 
ought  not  to  be  lightly  imputed  to  the  living, 
tor  the  legal  presumption  is  the  otber  way; 
IS*]  'and  as  to  the  dead,  who  are  not  here  to 
answer  for  themselves,  it  would  be  the  height 
of  injustice  and  cruelty  to  disturb  their  ashes 
and  violate  the  sanctity  of  the  grave,  unless  the 
evidence  be  clear  beyond  a  reasonable  doubt." 
Also  to  the  same  effect,  and  that  laches  or 
lapse  of  time  may  be  resorted  to  as  a  defense 
on  the  evidence  without  being  pleaded,  Giles  v, 
Baremore,  6  Johns.  Ch.  660;   Balcer  v.  Biddle, 

1  Baldwin,  417. 

For  the  general  doctrine  as  to  stale  demands 
in  equity,  and  the  effect  of  parties  not  prompt- 
ly asserting  their  rights,  see  SaUbury  v.  Bagott, 

2  Swanst.  613;  Beckford  v.  Wade,  17  Ves.  97; 
Andrew  t.  Wrigley,  4  Bro.  Ch.  125;  Brown  v. 
Deloraine,  3  Bro.  Ch.  S3S;  Hovendcn  v.  Amies- 
ley,  2  Sch.  A,  Lef.  629;  Hercy  v.  Dinwoody,  4 
Bro.  Ch.  288;  Wych  v.  East  India  Co.  3  P. 
Wms.  SOS;  Piclccring  v.  Lord  Stamford,  2  Ves. 
582;  Christophers  v.  Sparke,  2  Jbc.  &  Walk. 
223. 

As  a  rule,  the  statute  of  limitations  does  not 
operate  in  cases  of  trust  or  fraud,  but  as  soon 
as  fraud  is  discovered  it  begins  to  rise.  Wam- 
berzee  v.  Kennedy,  4  Desaus.  479. 

In  Veazie  v.  Williams,  3  Story,  629,  there 
were  five  years  and  a  half  between  the  sale  al- 
leged to  be  fraudulent  and  the  filing  of  the  bill 
to  avoid  it,  and  the  court  held  the  lapse  of  time 
to  be  a  bar,  because  by  time  the  evidence  as  to 
the  original  transaction  bad  been  obscured.  A 
court  of  equity  should  never  be  active  in  grant- 
ing relief  where  the  circumstances  are  of  such 
a  nature  as  that  it  may  become  the  instrument 
of  as  much  injustice  as  it  seeks  to  redress.  To 
the  same  effect,  Gould  v.  Gould,  3  Story,  616. 

The  circumstances  from  which  the  laches  in 
this  case  are  deduced  are  very  flagrant.  Five 
years  and  eleven  months  were  allowed  to  elapse 
after  the  discovery  of  the  alleged  fraud. 

If  the  judgment  of  $7,916,  in  favor  of 
Gratz's  Administrators  v.  Simon's  Executors, 
was  a  lien  on  the  real  estate,  the  Cohens  waited 
till  that  lien  had  expired,  which  it  did  in  five 
years,  or  1838.  They  never  charged  a  fraud 
whilst  Simon  Gratz  was  in  life  and  health. 

The  first  allegation  of  the  plaintiffs  is  in  J. 
S.  Cohen's  affidavit  at  Lancaster,  25th  March, 
1833,  within  a  month  of  the  date  of  the  agree- 
ment. In  this  there  is  no  averment  of  fraud  in 
either  Leah  Phillips  or  Simon  Qratc  The  most 
is  an  implication  of  such  fraud. 

In  the  letter  of  the  Cohen  family  to  the  ad- 
ministrator of  Michael  Gratz,  dated  2nth 
March,  1833,  the  same  guarded  and  doubtful 
phraseology  is  used,  but  there  is  no  averment 
of  fraud.    So  in  the  affidavit  of  8th  April,  1833. 

In  the  affidavit  of  J.  S.  Cohen,  of  29th  July, 
IS33,  no  Fraud  is  charged,  the  strongest  word 
being  "collusion." 
■S4 


"No  averment  of  fraud  waa  made  (0  [*I4 
this  bill  was  filed  in  January,  1839;  and  tbo, 
as  above  stated,  Simon  Gratz  was  ill,  and  he 
died  before  his  answer  could  be  prepared.  It 
will  be  remembered  that  the  insinuations  of 
collusion  in  these  affidavits  were  promptly  met 
by  counter  affidavits  from  Leah  Phillips,  lo 
which,  as  well  as  to  her  answer,  the  court  are 
particularly  referred. 

Of  this  gross  laches  of  nearly  six  years,  the 
learned  judge  took  no  other  notice  than  in  say 
ing,  that  it  was  to  be  lamented  that  Mr.  Grili 
died  before  his  answer  was  prepared.  In  this 
omission  it  is  submitted  that  he  erred.  The 
deposition  of  Mr.  Gratz  is  no  equivalent  to  u 
answer  to  the  various  and  specific  allegation* 
of  the  plaintiffs'  bill. 

Had  the  plaintiffs  interposed  at  once  OB  the 
discovery  of  the  imputed  fraud,  or  at  any  time 
short  of  six  years,  or  for  five  years  and  eleven 
months,  the  lands  would  not  have  been  sold. 
The  plaintiffs  lay  by  till  the  lien  of  the  judg- 
ment was  gone,  and  the  lands  disposed  of  >t 
great  trouble  and  by  great  effort,  for  it  is  ma.Di- 
fest  that  nothing  but  the  greatest  exertion  and 
constant  supervision  by  Mr.  Gratz  and  lua 
agents  could  have  disposed  of  them  to  even 
moderate  advantage. 

The  argument  of  the  counsel  for  the  appd- 
lees  consisted  chiefly  in  an  examination  of  the 
evidence,  to  show  that  the  decree  of  the  Ciieoit 
Court  was  correct.  A  great  part  of  this  testi- 
mony has  been  necessarily  omitted  in  the  statt- 
ment  of  the  case,  and  the  argument  drawn  from 
it  cannot  therefore  be  condensed-  The  authori- 
ties cited  by  the  counsel  were  the  following: 

Simon  Oratz  was  not  a  bona  fide  purchaser 
without  notice  of  his  grantor's  breach  of  trust, 
and  his  representatives  were  rightfully  decreed 
by  the  court  to  be  trustees  for  the  benefit  of 
the  Cohens,  and  charged  with  the  value  of  Uie 
lands  80  wrongfully  obtained. 

"Courts  of  equity  will  decree  a  trust  in 
invitum  against  a  party  who  purchases  trust 
property  in  violation  of  the  objects  of  the  tnist, 
and  will  force  the  trust  upon  the  conscience  of 
the  guilty  party,  and  compel  him  to  hold  the 
property  subject  to  it  in  the  same  manner  as 
the  trustees  held  it."   I  Story's  Equity,  395-406. 

Scott  V.  Tyler,  2  Dickens,  725:  "If  one  con- 
certs with  an  executor  or  legatees,  by  obtaining 
the  testator's  effects  at  a  nominal  price,  or  at  a 
fraudulent  undervalue,  or  by  applying  the  real 
estate  to  the  purchase  of  other  subjects  for  his 
own  behoof,  or  in  extinguishing  the  private 
debt  of  the  executor,  or  in  any  other  manner, 
contrary  to  the  duty  of  the  office  of  the  exec- 
utor, "such  concert  will  involve  the  ['15 
seeming  purchaser,  or  his  pawnee,  and  make 
him  liable  for  the  full  value."  2  Story's  Equity, 
sec.  1267. 

Hill  V.  Simpson,  7  Ves.  Jun.  152:  "TTrans- 
fcr  by  an  executor,  a  clear  misapplication  Ot 
assets  immediately  after  the  death,  to  secure  a 
debt  ot  the  executor  and  future  advances,  un- 
der circumstances  of  gross  negligence,  thongh 
not  direct  fraud,  set  aside  by  general  legatees." 

M'Leod  V.  Drummond,  17  Ves.  Jun.  199. 
Lard  Ktdon  concurs  in  the  opinion  expressed 
by  the  Master  of  the  Kolts,  in  Hill  v.  Simpson, 
that  a  general  pecuniary  or  residuary  legatee 
had  the  right  to  follow  the  assets.  1  Story's 
Equity,  424. 

— jj. 
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Wonnley  t.  Wonnley,  8  Wheat.  421 :  "Where- 
ever  the  purchaser  is  alTeoted  with  notice  of 
facts,  which  in  law  constitute  a  breach  of  trust, 
the  same  la  void  as  to  him,  and  a  mere  general 
4eiual  of  ali  knowledge  of  fraud  will  not  avail 
him,  if  the  transaction  is  such  as  a  court  of 
equitf  cannot  sanction."  See,  also,  Uechan- 
ica'  Bank  t.  Seton,  I  Fctera,  30B. 

The  appellants'  allegation  of  laches  ii  not 
■ustained  b;  the  evidence,  nor  do  their  author!- 
tiea  justify  the  use  to  which  they  are  applied. 
A  comparison  between  the  facts  of  this  case 
and  those  of  the  decisions  referred  to,  will  show 
that  the  lapse  of  time  which  prevented  the  in- 
terpositian  of  courts  of  equity  far  eicceeded  that 
which  is  here  the  ground  of  complaint,  and  did 
not  admit  of  the  explanations  which  excuse  the 
comparatively  brief  delay  in  the  complainants 
tn  aeelcing  a  redresa  for  their  wrongs  in  a  federal 

An  examination  of  the  following  leading 
eaaes,  cited  by  the  appellants,  will  snow  what 
the  courts  have  considered  as  stale  claims- 

In  Prevost  t.  GratE,  6  Wheat.  481,  it  was  de- 
termined that  the  lapse  of  forty  years,  and  the 
death  of  all  the  original  parties,  was  sufficient 
to  presume  the  discharge  and  extinguishment 
of  a  trust  proved  once  to  have  existed  by  strong 
circumstances.  This  was  in  analogy  to  the  rule 
<rf  law,  which,  after  a  lapse  uf  time,  presumes 
the  payment  of  a  debt,  surrender  of  a  deed, 
and  extinguishment  of  a  trust. 

Cbolmondeley  r.  Clinton,  2  Jac.  &  Walk.  1. 
It  was  held  that  laches  and  non-claim  by  the 
owner  of  an  equitable  estate,  under  no  disabil- 
ity, for  twenty  years,  where  there  has  been  no 
fraud,  will  constitute  a  bar  to  equitable  relief, 
hj  aiialogy  to  the  statute  of  limitations. 

Hiller  T.  Mlutyre,  C  Peters,  85:  "At  least 
twenty-six  years,"  says  Judge  McLean,  "elapsed 
After  the  adverse  possession  was  taken  by  the 
defendants,  before  suit  was  brought  against 
them  by  the  complainants,  and  nineteen  years 
from  the  decease  ol  their  ancestora." 
!«•)  •Coulson  T.  Walton,  9  Peters,  63: 
Notwithstanding  a  delay  of  more  than  thirty 
yea^a  in  the  institution  of  the  suit,  the  court 
did  not  eonaider  that  lapse  of  time,  under  the 
eirenmatanoea    of    the    case,    should    operate 


Baker  ▼.  Biddl^  I  Baldwin,  419:  "The  Act 
trf  limitation,"  says  Judge  Baldtvin,  "has  twice 
ma  over  th«  phuntiflTi  claim,  and,  being  barred 
at  law,  we  can  see  no  eqni table  circumstances 
to  take  it  out  of  the  rule." 

Piatt  T.  Vattier,  9  Peter*,  418:  "There  has 
been."  aay  the  court,  "a  clear  adverse  possession 
of  thirty  yeara  without  the  acknowiedgment 
of  any  eqnity  or  trust  estate  in  Bartle,  and  no 
drcumstances  are  stated  in  the  bill,  or  shown 
in  evidence,  which  overcome  the  decisive  influ- 
ence of  such  an  adverse  possession." 

ITKnight  v.  Taylor,  1  Howard,  167:  "In 
rdation  to  this  claim,"  says  Chief  Justice 
Taney,  "it  appeara  that  nineteen  years  and 
tbrea  months  were  suffered  to  elapse,  before  any 
a^lieaUon  was  made  for  the  execution  of  (he 
trnat  by  which  it  had  been  secured.  No  reason 
ia  aaslgned  for  this  delay;  nor  is  It  alleged  to 
ha**  baen  occasioned  in  any  degree  by  obsta- 
d«a  thrown  !■  Urn  way  of  tiw  appellant.  As 
ts  L.  ad. 


c  Ai.  T.  Cohen  bt  al.  U 

the  record  stands,  it  would  seem  to  have  b«ea 
the  result  of  mere  negligence  and  laches." 

Gould  V.  Could,  3  Story,  616:  The  delay  waa 
for  nineteen  years. 

Vcazie  v.  Williams,  3  Story,  631,  has  no 
analogy  to  the  present  case,  and  was  reversed 
in  S  Howard,  134;  there  was  no  fraud  imputed 
to  the  defendants,  and  the  plaintiff,  says  Judge 
Story  (pp.  631,  632),  "is  not  now  at  liberty  to 
shift  his  own  loss  upon  the  defendants,  or  to 
make  them  responsible  for  the  misdeeds  of 
Head,  to  which  they  were  not  parties,  and 
whom  the  plaintiff  has  been  content  to  release 
from  all  responsibility." 

Mr.  Justice  Woodhnry  delivered  the  opinion 

of  the  court: 

In  this  case,  the  plaintiffs  in  the  court  below, 
as  children  of  Solomon  and  Beliah  Cohen,  and 
grandchildren  of  Joseph  Simon,  claimed  an  in- 
terest in  certain  lands  which  had  been  conveyed 
to  Simon  Gratz  by  Mrs.  Pbiilips,  the  surviving 
executrix  of  Joseph  Simon. 

That  conveyance  was  alleged  to  have  been 
fraudulent,  and  the  plaintiffs  prayed  that  it  be 
set  aside,  and  Simon  Gratz  be  required  to  ac- 
count for  any  sales  and  rents  of  the  land.  The 
court  below  decreed  that  the  conveyance  was 
void  for  fraud;  yet,  as  the  lands  had  been 
bought  of  Gratz  since  by  innocent  *pur-  ['11 
chasers,  declined  to  set  it  aside,  but  ordered  the 
respondent  to  pay  over  the  full  value  of  the 
lands,  and  without  any  deduction  for  debts, 
advances,  or  expenses. 

This  is  an  appeal  from  that  decision;  and  in 
order  to  determine  whether  evidence  enough 
exists  to  show  that  fraud  was  practiced  by 
either  of  the  parties  to  the  conveyance,  as  it  is 
charged  on  both  of  them,  it  will  be  necessary  to 
ascertain  how  the  lands  were  situated,  and  the 
relation  to  them  in  which  the  grantor  and 
grantee,  as  well  as  the  plaintiffs,  then  stood. 

Sometime  prior  to  1804,  Joseph  Simon  and 
Michael  Gratz  purchased  in  partnership  large 
tracts  of  land  in  Pennsylvania,  the  title  deeds 
running  to  the  formar  alone,  under  an  agree- 
ment to  account  to  the  latter  for  half  the  pro- 
ceeds. As  sales  of  them  were  made  from  time 
to  time,  difficulties  and  litigation  arose  between 
them  as  to  the  proceeds,  extending  even  to 
eight  reported  cases  in  the  courts  of  Pennsyl- 
vania, end  all  of  which  appear  to  have  been 
decided  against  Simon. 

He  complained  much  that  Gratz  had  obtained 
from  him  more  than  he  was  entitled  to-  Ac- 
cordingly, when  Simon  made  his  will  and  died 
in  1804,  he  forbade,  by  the  last  codicil,  any  por- 
tion of  his  estate  going  to  Michael  Gratz  or  his 
wife  Miriam,  who  was  the  daughter  of  Simon, 
and  did  not  make  either  of  them  executors  on 
his  estate.  But  he  appointed  Levi  Phillips  and 
wife,  tbe  latter  being  another  daughter,  and 
Mrs.  Cohen,  a  third  daughter,  executors.  At 
first  he  bequeathed  one  third  of  the  income  of 
the  residue  of  his  estate  to  each  daughter,  but 
by  the  codicil  increased  Mrs.  Pbiilips'  and  Mrs. 
Cohen's  share  each  to  one  half  of  the  prin- 
cipal, and.  withdrawing  Mrs.  Grati's  share, 
empowered  Levi  Phillips  to  give  Mrs.  Cohen 
the  principal  rather  than  the  interest,  or  in- 
come. At  the  death  of  cither  daughter,  her 
Khnrc  was  to  vest  in  her  children,  as  tenants 
He  gave  to  hia  exe.cutora,  ui^  Vcvb 
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■urvivors  of  them,  full  power  to  aell  hU  re«], 
u  well  Be  peTBond  eat  ate. 

Same  suits  between  SimOB  sjid  Micliftel 
Gratz  in  relation  to  their  partnerahip  property 
were  peadiug  at  the  death  of  the  fornaer;  others 
were  loon  after  brought,  and  others  still,  as 
■ales  of  the  land  were  made  b;  the  executors, 
and  recoveriea  were  had  in  »ome  of  them  for 
portioua  of  what  Simon  and  they  had  sold.  By 
the  death  of  Hr.  Phillips  in  1B32,  and  of  Hre. 
Cohen  in  January,  1SS3,  Mrs.  Fhillipa  had  be- 
come the  sole  aurriying  executrix,  and  she  in 
February,  1S33,  proposed  to  Simon  Gratz,  exec- 
utor of  Michael  Gratz,  to  make  a  final  aettle- 
ment  of  the  claima  on  his  part  against  the  es- 
tate of  Joseph  Simon.  At  that  time,  Simon 
Gratz  held  unsatiafied  a  judgment  against  Leri 
Phillips  and  Mrs.  Cohen,  which  had  been  re- 
covered in  1831  for  $7,916.73. 
18*]  'They  had  not  been  called  "Executors 
of  Simon"  in  the  declaration,  but  the  subject 
matter  of  the  action  was  connected  with  his 
estate,  and  with  the  proceeds  of  sales  of  the 
partnership  lands. 

There  was  another  action  pending,  which 
was  brought  by  Gratz'a  Executors  against 
Simon's  Executora,  in  which  an  award  had 
been  made  to  Gratz  for  $2,007,  but  exceptions 
had  been  taken  to  it,  not  yet  acted  on. 

At  that  time,  too,  Mra.  Cohen  had  received 
from  Simon's  estate,  as  early  as  1812,  S1,D0B, 
which,  with  interest  to  1833,  amounted  to  near 
Se,500,  BJtd  none  of  It  had  ever  been  refunded 
by  her. 

In  thia  state  of  things  the  inijuiry  arises, 
whether,  in  the  proposals  by  Mrs.  Phillips,  the 
negotiation  for  a  settlement,  and  the  convey- 
ance of  the  lands  to  Gratz  under  the  conditions 
and  circumstances  of  the  case,  fraud  is  mani- 
fest so  as  to  justify  the  rescinding  of  that  con- 
veyance, or  if  not,  because  the  land  is  now  in 
the  hands  of  innocent  purchasers  from  Grata, 
to  make  the  latter  account  for  ita  whole  value 
as  if  the  sale  to  him  had  been  void.  In  de- 
ciding this  question,  let  us  look  first  to  the 
terms  and  circurastancca  of  the  agreement. 

She  stipulatpd,  in  relation  to  the  suit  then 
pending,  to  have  the  exceptions  overruled,  and 
the  award  confirmed  for  $2,907.  She  ap-eed 
further  to  discontinue  a  suit  of  doubtful  merits 
pending  by  Simon's  Executors  against  S,  Gratz 
et  al..  Executors  of  Michael  Gratz,  and  also  as 
executrix  to  convey  to  S,  Gratz  all  the  unsold 
lands  of  the  partnership,  and  all  her  own  per- 
sonal interest  in  Joseph  Simon's  estate.  On  the 
part  of  S.  Gratz,  he  agreed  to  pay  her  $1,500 
cash — though  nothing  is  said  in  the  writing  as 
to  the  release  or  discharge  of  the  judgments 
against  Joseph  Simon's  executors  or  other 
claims  by  S.  Gratz;  but  they  thus  became  vir- 
tually discharged,  as  all  the  remaining  estate  of 
Joseph  Simon  was  then  conveyed  to  S.  Oratz. 
Nothing  appears  to  have  been  said,  likewise,  as 
to  the  debt  due  from  Mrs.  Cohen,  but  probably 
that  was  deemed  quite  an  equivalent  to  what 
remained  of  her  share  in  Simon's  estate;  and 
she  being  dead,  this  was  left  as  it  had  stood  for 
twenty  years. 

On  these  leading  facts,  the  first  ground  as- 
HLgred  to  show  fraud  by  S.  Gratz  is  a  supposed 
deficiency  of  con  ai  derail  on  for  this  agreement 
and  the  conveyance.  But  in  the  family  settle- 
mpnt  it  is  proper  to  look  to  equitable  circum- 


atances,  and  not  to  expect  all  Vtach  technical 
formalities  as  prevail  betweea  strangers.  Ths 
consideration  actually  paid  in  money  was 
$1,500,  and  though  Jlrs.  Phillips  may  have  re- 
garded it  as  for  her  rather  than  the  estate  of 
Simon,  yet  it  made  little  difference,  as  she  was 
the  only  residuary  devisee  of  Simon  surviving; 
and  if  'Mrs.  Cohen  had  been  already  paid  [*lff 
more  than  her  share,  as  seems  probable,  this 
sum  would  virtually  go  to  Mrs.  Phillips  alone, 
as  it  would  first  in  form  belong  to  the  estate, 
and  then  to  her  as  devisee.  It  was  in  fact  also 
paid  to  her  for  matters  connected  with  the 
estate,  and  while  she  waa  executrix  of  the 
estate,  instead  of  being,  as  is  argued,  a  peraonal 
bribe  to  her. 

Though  a  technical  difference  might  exist 
between  the  executors  as  to  their  several  liabil- 
ities (14  Serg.  &  Rawie,  162),  and  thou(^ 
different  modes  of  proceeding  might  be  necea- 
sary  to  enforce  them,  yet  the  estate  of  Simon 
was  the  only  fund  liable.  The  interest  in  the 
partnership  lands,  which  belonged  to  Michael 
Gratz,  was  the  only  source  of  all  his  clainu, 
and  the  parties  properly  looked  at  it  in  its  tma 
equitable  light,  through  all  the  varnish  and 
varieties  of  form,  and  negotiated  with  a  view 
to  the  whole. 

Thus,  if  one  of  these  judgments  did  not  de- 
scribe the  defendants  as  executors,  yet  the 
other  did,  and  the  first  one  was  founded  od 
the  proceeds  of  sale  by  them  as  executors  of 
lands,  the  title  to  which  had  stood  in  the  name 
of  Simon,  though  a  moiety  belonged  to  Michael 
Gratz,  and  the  executors  were  acting  in  trust 
for  Gratz  as  well  as  Simon.  Now,  the  $1,500 
in  money,  and  the  $10,000  in  the  two  judg- 
ments, with  interest,  were  probably  very  near 
the  value  of  the  lands  as  situated  in  1S33.  Bat 
to  remove  all  doubt  as  to  the  faimcBS  and  fvQ- 
ness  of  the  consideration,  Simon  Gratz  furUier 
agreed  to  pay  over  to  Mrs.  Phillips  any  surplna 
the  lands  might  yield  after  paying  all  reasm- 
able  expenses  and  legal  claims.  This  cure* 
every  exception  to  the  inadequacy  of  the  con- 
sideration. 

If  the  surplus,  after  an  inquiry  into  the 
matter,  and  after  allowing  to  Michael  Grate  or 
his  estate  and  executors  all  which  is  just,  ahould 
he  considerable,  an  administrator  of  Un. 
Phillips  could  enforce  its  payment  Ml  this 
ajrreement;  and  the  administrator  of  Mrs. 
Cohen,  instead  of  being  injured  or  defrauded, 
could  obtain  her  share,  and  divide  it  among  her 
children,  the  present  complainants,  if  she  had 
not  before  her  death  received  enough  to  cover 
thia,  as  well  as  former  interests  or  dividends. 

It  is  next  said  in  support  of  the  alleged  fraud, 
that  Mrs.  Phillips  was  an  aged  female,  little  ae- 
customed  to  business,  and  likely  to  be  over- 
reached  by  so  shrewd  and  capable  a  man  aa 
Simon  Gratz.  But  Mrs.  Phillips,  thoTigh  aged, 
is  proved  to  have  been  intelligent  and  caputle. 
She  .ipplii^d  to  him  rather  than  he  to  her  to 
make  the  settlement,  and  he  suggested  the  ad- 
vice and  aid  of  her  business  friends  rather  than 
attempting  a  secret  and  sudden  settlement.  She 
did  consult  two  intelligent  business  friends- 
Full  time  was  given  to  make  inquiriea  and  cal- 
culations, rather  than  using  haste.  Though  Mra. 
Phillips  "did  not  confer  with  the  plain-  (•!• 
tifTs,  she  was  not  bound  to  consult  the  Oohsa 
heirs  more  than  others;  and  the  contract  bgr 
Howard  XI. 


ISH                                        TBI  Unit^  States  v.  Oirault  et  au  ft 

Simon  GratE  to  p*j  over  iiii;  aurplua  aecnred  moat  of  what  appears,  at  first,  in  aome  degrea 

any  eventual  intereat  of  theira  aa  full;  as  the;  objectionable,  aecms  reconciled  with  perfect  in- 

themselveB  could  have  done,  and  wiael;  put  an  Ic^rit;  when  we  advert  to  the  legal  presump- 

end  to  a  protracted  family  litigation,  aa  expen-  tiona   in   favor   of   those  charged   with   misbe- 

sive  and  ruinous  as  it  waa  derogatory.  liavior,  and  to  the  family  connection  between 

Mrs.    Phillips,   at   her    advanced   age,    being  the  parties  and  the  preponderatiog  equities  of 

sole   representative   of   Simon's   estatJe,   bad   a  tbe  case. 

good  and  sufficient  motive   to   be   anxious,  at  These    conclusions    would    not    be    different, 

the  first  opportunity  after  Mrs.  Cohen's  death,  whether   the   principal   of   Mra.   Cohcn'a   share 

to  close  that  estate  up,  and  the  lawsuits  and  was  under  the  last  codicil  to  be  considered  aa 

the  trusts,  and  was  not  likely  to  do  it  then,  as  vesting  in  her,  or  only  the  interest  of  it. 

aaaumed,  because   she  could  then   more   easily  Empowering  an  exceutor  to  make  a  change 

defraud.      She  could  not  then,  by  having  the  like  that  in  a  bequest  is,  however,  usually  re- 

#1,500  paid   to   herself,   deprive   the   plaintiffs,  garded  aa  exprcesing  a  wish  to  have  it  done,  if 

if  she  desired,  of  any  share  in  it  they  might  be  it  be  not  clearly  a  mere  power,  and  to  require 

entitled  to.     It  was  received  on  account  of  in-  Ihat  that  be  considered  aa  done  which  ought  to 

terests  conveyed  in  the  Simon  eatate.  be   done,  if   forgotten   or  omitted.      Brown   v. 

Sh«  was  both  executrix  with  a  right  to  aell,  Higgs,  8  Ves.  674;  4  Wash.  C.  G.  S7Bi  1  Story, 

and  m  devisee  with  a  pereonal  interest  in  the  y^iy  sec.  9B  and  2  Story  £q.  sec.  10<SS.    Consid- 

«atate  of  Simon.     What  ahe  received,  then,  of  cring  what  are  our  views  aa  to  the  validity  of 

Simon  Grats,  went  to  her  in  both  capacitiea,  it  the  conveyance,  other  points  and  exceptions  in 

being  proceeds  of  Josepli  Simon's   estate,   and  tliia  case  need  not  be  examined,  and  especially 

worked  no  injury  to  Mrs.  Cohen's  children,  as  that  connected  with  the  length  of  time  which 

Mrs.    Phillips    in    her    character    of    executrix  elapsed  after  the  conveyance  to  S.  Gratz,  and 

would  be  liable  to  them  for  their  share  in  what  before  the  filing  of  the  present  bill  to  avoid  it. 

Grats  paid,  if  they  had  not  already,  through  T^et  the  judgment  below  be  reversed,  and  tbe 

Mrs.  Cohen,  obtained  enough  to  cover  this.  case  sent  back  to  have  the  bill  dismissed,  unless 

Too    much    importance    has,    in    our    view,  the  present  parties  agree  to  let  others  in  inter- 
been   attached  to   the   payment   being  to   her,  est  come  in,  and  to  reconstruct  and  alter  the 
and   not   repeating   the   words   "as   executrix,"  character  of  the  bill  by  amendments,  so  as  to 
and  the  recovery  of  one  judgment  being  against  carry  the  agreement  between  Mrs.  Phillips  and 
the   other   executors,    without    repeating   their  Gratz  into  effect,  and  pray  for  the  surplus  or 
titles.     These    mere    descriptiona,    inaerted    or  balance,  if  any  be  found  due  from  Gratz,  after 
omitted,  cannot,  however,  m  chancery,  change  paying  all   he   has   advanced,   and   all   his   ex- 
tbe  easence   of  a  transaction,  wlien   they   had  penses,  and  his  equitable  as  well  as  legal  claims 
nothing  to  receive,  or  grant,  or  account  for,  on   Mrs.    Phillipa   and  the   estate   of   Joseph 
except    as    executors    of   Joseph    Simon,    and  Simon. 
where   the   whole   matters   in   controversy    are  „ 
connected  with  landa,  the  title  of  which   was  Mr-  Justice  Nelson  dissented. 
nominally  in  him    but  the  benefieiary  interest  ^^      j      j       ^^       ^^        ^     jj          ^     ^^ 
,n  part  .n  Michael  GratE  and  his  executors  ^f  ^^^              ^^    indisposed  at  the  time. 

Again,  it  IB  urged  ag&inBt  the  validity  of  the  •         a          f            -  ."-  •  "-^ 

coiiTeyaiiGe,    that    it    included    some    lands    of  Order. 

Simon,  in  which  Michael  Gratz  had  no  interest.  .„, .                             .    ,.    l      .        .,.    , 

But  Mr..  Phillips,  u  surelvlnj  ei.cutrii,  had  T'"  "?""  ".""  -"  '»  ^  '""'«''  '?"  [""j 

>   right  under   the   will  to  sell  any   esUt.   of  '"'P     °'.,"'",  '."j?.  ."",      ,'k  %"^     ',? 

SiinSn:  and  there  .as  a  good  reason  for  sening  P"''  ?' «"  ""''"'.  Sf"  <"  "•  Eastern  Dia 

the  whole  on  this  occasion,  in  order,  at  her  ad  ''«'  <"  P«n"Tl»«"i".  «nd  was  argued  by  eoun. 

mnoed  age,  to  close  up  the  .dmini.tr.tion  of  •''■  "  consideration  whereof    it  is  no.  here 

Simon'.  «t,te,  .a  well  a,  to  convey  enough  to  ??'"''!.  ''^'e'"  J^^  "«'"*.'!■.'''"  =°"':'' 

Simon  GraU  to  aati.fy  hi.  claims  in  it  u  a-  '??'  ""  ''•""  "'  ''"  ■■"•  <="?"''  '\""  '" 

jj^j^                              '  this   cause    be,    and    the    same    is    hereby    re. 

He,  too.  could  manage  it  better  than  any  f^  ''"'"'^'  "'^''  ^"'1'  '"^  """,'  w^  ".V""  ^^'  ?"^ 

male   and  in.te.d  of  tailing  advantage  of  her,  the  .ame  is  hereby  rem.mled  to  the  said  Cir, 

or  alybody  she  represented,  he  b«l.me  liable  f?"  ?«"."■  '"  ("rlhcr  proceedings   to  b,   had 

to  Kcount  for  any  surplu..  If  any  shonld  OC-  JJ™«  "  ""'ormity   to  the   opinion  of   thi. 

It  ia  further  urged,  that  the  wishes  of  Joseph  

a  1*1   Simon  to  disinherit   'Michael  Gratz  and 

his  family  were  thus  overcome,  and  are  not  to  THE   UNITED   STATES,   Plaintiffs   in   Error, 

be  trifled  with.  '■ 

But    the    inflexible    wilt    of    Joseph    Simon  JATtlES  A.  GIRAULT,  William  M,  Gwin,  Hay 

against   Michael   Gratz  and  hia   family   having  Battle     Harrison,     and     Alexander     J.     Mc- 

any  portion  of  hia  estate  was  not  thwarted  in  Murtry. 
Ihia  way,  since  they  received  nothing  as  devisees 

or  heirs,  but  merely  purchased  for  a  valuable  Pleading — action  on  bond  of  receiver  of  public 

consideration  what  any  person  in  the  cominii-  moneys — pica  by  sureties  that  another  bond 

tiity  had  a  right  to  buy,  and  obtained  in  the  end  was  ucccplt'il.  after  breach,  or  that  principal 

chiefly   land   which   S,   Gratz'a   ancestor   owned  fnlscly   pretended,   etc.,  is   bad — cannot  bast 

and  paid  for  as  much  as  J.  Simon.  plea  upcm  supposed  evidence  of  adversary— 

In  fine,  we  are  at  a  loss  to  see  any  strong  in-  judgment  against  two  of  three  joint  defend- 
dicstions  of  fraud  in  any  part  of  this  trunsac-  ants  served,  irregular,  not.  final— -no, founda- 
tion, either  by  S,  Gratz  or  Mrs.   Phillips;   and  tion  for  a  writ  of  error.  (^lOCHjIC 
13  h.  ed.  <>        T.%1 


SoPiBiit  Cottsr  OF  THE  UniTKD  8tatbs. 


lie  moDGT,  a  plea  that  the  Onited  States 
ccDted  another  bond  from  the  ceceiver  nu  phu. 
The  new  bond  could  be  no  Batlafactlou  lor  tbi- 
damages  tbat  had  accrued  (or  the  breach  of  the 
coniJlIlaD  of  the  aid  one. 

I'Leaa,  also,  were  bad,  alleging  that  the  receiver 
had  made  returng  to  the  Treaeur;  Dcpartmenl.  ad- 
mitting that  he  had  received  money  which  the  pleas 

bad,  because  they  addressed  themselies  entliely  to 
tbe  evldeace,  which.  It  was  supposed,  the  United 
States  wonid  bring  forward  upon  the  trial. 

BesideB,  tbetie  pleaa  were  bad,  because  the  sur^ 
ties  In  tbe  bond  were  bound  to  protect  the  United 
States  from  tbe  comtnlaslon  of  tbe  very  fraud 
which  Ihey  a"  '  ' 


:  of  Tbe  United  States  t.  Boyd.  S  How- 

lOtber    plea    taking    Isaae    upon    the    breach 
'■*  --t  have  been  demurr--*  '-      "■'■-  ■" 


■rd, 

should „.      

belog  genera]  as  to  all  tbe  pleaa.  and  bad 

one,    judgment    was     properly    given    against    tbe 
plaintiffs   lu  tbe  court  below. 

By  the  laws  of  Mississippi,  where  a  Joint  action 
Is  hrousht  upon  a  bond  or  note,  the  ease  must  be 
y  disposed  of  In  the  court  below,  with  respect 
cord,  befora  .t  Is  car- 


Onally 
to  all  1 


disposed  of  Id 
—  -—ties  opo 
•ppellai 


Where   this 


■t,  othern 


THIS  case  waa  brought  up  by  writ  ot  error 
from  the  Diitrict  Court  of  the  United 
States  for  tbe  Northern  District  of  Mississippi. 

The  United  States  sued  out  process  against 
James  A.  Girault,  William  M.  Gwin,  Hay  Bat- 
tle Harrison,  and  Alexander  J.  McMurtry,  and 
declared  for  a  debt  at  $100,000  by  bond,  bearing 
date  the  8th  of  Jul;r>  1838,  executed  by  the  de- 
fendants to  the  United  States,  with  condition, 
reciting  that  the  defendant  Girault  had  been 
appointed  by  the  President  of  the  United 
States,  by  commission  bearing  date  the  2d  of 
June,  1838,  receiver  of  public  money  for  the 
9S*]  district  of  lands  subject  to  sale  'at  Choc- 
chuma,  in  the  State  of  Mississippi,  that,  "if 
the  said  Girault  shall  faithfully  execute  and 
diaoharge  the  duties  of  his  office,  then  the 
obligation  to  be  void;"  and  assigned  for  breach, 
"that  on  the  2d  day  of  June,  1B40,  the  said 
Girault,  as  receiver  of  public  money  as  afore- 
said, had  received  a  large  amount  of  public 
money,  to  wit,  the  sum  of  $8,952.37,  which 
said  sura  of  raoney,  he,  the  said  James  A. 
Girault,  has  hitherto  wholly  neglected  and  re- 
fused, and  still  neglects  and  refuses,  to  pay  to 
The  United  States,  contrary  to  the  form  and 
effect  of  the  said  writing  obligatory;  and  of  the 
condition  thereof  by  reason  of  which,"  etc. 

To   this   the   sureties,   Gwin,    Harrison,    and 


McMurtry,  pleaded  {by  Isave  of  the  emrt  llrst 
had)  four  several  pleas. 

1.  That  after  the  making  of  tbe  bcmd  d«- 
clared  on  (and  after  the  said  2d  of  June,  ISM, 
mentioned  in  the  assignment  of  breach)  and 
before  the  commencement  of  suit,  to  wit,  on 
the  25th  of  September,  1840,  the  said  J.  A. 
Girault,  and  McRae  Bartlett,  George  K.  Girault, 
Wilson  and  Blocker,  made  their  act  and  deed 
to  the  plaintilTs  in  the  penal  sum  of  $100,000, 
reciting  the  appointment  of  said  James  A.  Gir- 
ault as  receiver  of  public  money  at  Chocchuma, 
by  commission  bearing  date  of  2d  ot  June,  1838, 
with  condition,  "that,  if  the  said  Jamea  A. 
Girault  had  truly  and  faithfully  executed  and 
discharged,  aod  should  truly  and  faithfully  con- 
tinue to  execute  and  discharge,  all  the  dutiea 
of  said  office,  according  to  the  laws  of  tha 
United  States,"  etc.,  etc.;  which  bond  and  con- 
dition the  plaintiffs  did  then  and  there  "receive 
and  accept  of  and  from  said  James  A.  Girault, 

,  in  full  lieu,  discharge,  and  satiafactian  of 
said   writing   obligatory   in   the   plaintiffs* 
declaration   mentioned;    and   this  the   said  de- 
fendants are  ready  to  verify;   wherefore  they 
pray  Judgment  if,"  etc. 

2.  That  on  the  2d  of  June,  1640,  and  on  kt- 
eral  days  before,  "the  said  James  A.  Qirault 
issued  receipts  aa  receiver  of  money,  paid  for 
certain  lands  ther^n  specified,  and  so  returned, 
at  the  times  aforesaid,  to  the  Treasury  Depart- 
ment of  the  United  States,  to  the  amount  of 

□  thousand  dollars,  and  of  which  the  amount 
the  declaration  mentioned  is  part  and  parcel; 
and  these  defendants  say,  that  neither  the  said 
thousand  dollars,  nor  any  part  thereof. 
ever  paid  to  or  collected  by  him,  the  said 
James  A.  Girault,  which  these  defendants  are 
ready  to  verify  and  prove;  wherefore  they  pray 
judgment  if  the  said  plaintiffs  shall  have  their 
;tiou  against  them." 

3.  The  third  plea  says,  "that  said  J.  A. 
Girault  caused  to  be  entered  for  his  own  use 
several  parcels  of  land,  amounting  to  ei^t 
thousand  acres,  and  gave  and  issued  receipts 
for  money  paid  therefor  on  the  2d  of  June, 
18i0,  and  on  divers  other  days  'before  t*** 
that  time,  and  returned  an  account  to  the 
Treasury  Department  of  the  United  States  in 
said  receipts  specified,  to  the  amount  of  ten 
thousand  dollars,  of  which  amount  the  nun 
mentioned  in  plaintiffs'  declaration  is  part  snd 
parcel,"  "And  the  said  defendants  aver  that 
neither  the  said  moneys,  nor  any  part  thereof, 

ere  ever  paid  or  deposited  in  said  office  by  the 
id  Girault.  or  anyone  for  him,  and  this  the 
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defendkDta  an  ready  to  verify)   thereof  they 
pray  judgment." 

4.  The  fourth  plM  ftUeges  that  the  plaintiffs 
ought  not  to  have  their  action,  because  the  de- 
fendants say  "that  no  pubtic  moneys  of  the 
Dnited  Statu  came  to  the  hands  ol  the  said 
James  A.  Girault,  as  such  receiver,  after  the 
execution  of  said  bond,  nor  were  there  any  such 

rblic  moneys,  for  the  payment  ot  which  the 
Fendants  were  chargeable  by  virtue  of  the 
said  bond,  received  by  him  prior  to  the  execu- 
tion of  the  same,  remaining  in  the  hands  of  the 
•aid  receiver,  in  his  official  capacity,  at  the  time 
of  the  execution  of  said  bond,  or  at  any  time 
thereafter,  which  had  not  been  paid  or  ac- 
ctninted  for  according  to  law,  before  the  com- 
mencement of  this  suit,  which  the  defendants 
Are  ready  to  Terify;  wherefore  they  pray  judg- 
ment," etc 

To  these  pleas  the  attorney  tor  the  United 
States  demurred. 

The  court  sustained  the  demurrer  to  the  first 

Sea,  overruled  it  as  to  the  second,  third,  and 
urth;    and   adjudged   that   the   plaintiffs    be 
barred  from  having  their  aforesaid  action. 

To  review  this  judgment  the  United  States 
sued  out  a  writ  of  error,  and  brought  the  case 
up  to  this  court. 

It  was  submitted  on  printed  arguments  by 
MJ*.  Crittenden  (Attorney -General)  for  the 
United  States,  and  Mr.  Cocke  for  the  defend- 

Ur.  Crittenden,  for  the  appellants: 
As  the  demurrer  hrings  all  the  pleadings  be- 
f(we  the  court  for  judgment,  to  be  rendered  for 
the  party  who  shall,  tm  the  whole  record,  ap- 
pear to  be  rightftilly  entitled  to  judgment,  it  is 
fnvper  to  point  out  the  defects  in  all  the  pleas 
of  the  appellees. 

A  demurrer  admits  only  such  facts  as  are 
ireU  pleaded;  never  admits  the  law  as  deduced 
hj  the  pleader  from  the  facts  pleaded,  but  re- 
fers the  law  to  the  judgment  of  the  court,  and 
TOMy  well  be  entered  for  a  false  allegation  of 
law.  United  States  y.  Arnold,  1  Gall.  348. 
L  The  first  plea  is  ill,  for  several  reasons : 
1.  The  action  is  in  debt  on  a  bond,  and  it  is 


for  the  damages  upon  the  breach  of  the  old 
bond;  for  that  is  no  satisfaction,  actual  and 
•  5*]  present,  as  it  "ought  to  be.  Lovelace  v. 
Oocket,    Hobart,    68;    4   Bac.   Abr.    Pleas    and 


breaches  of  duty  committed  by  the  receiver, 
before  the  date  of  the  new  bond,  was  void  as 
to  that,  and  not  binding  on  the  sec iii-i ties ;  and 
therefore  could  not  be  aatiafaction  for  the  bond. 
and  the  breaches  and  damages  in  the  declara- 
tion alleged.  Armstrong  t.  United  States, 
Peters's  C.  C.  Rep.  48. 

3.  The  plea  alleges  a  bond  by  Oirault  and 
his  sureties,  of  the  25th  of  September,  1840,  of 
a  character  which  no  officer  of  the  government 
of  the  United  States  had  any  lawful  power  or 
rightful  authority  to  agree  to  accept,  or  to  ac- 
cept or  receive  in  lieu  or  in  satisfaction  of  the 
said  prior  lawful  bond,  debt,  and  damages,  in 
the  declaration  mentioned. 

4.  The  said  plea  does  not  traverse  the  bond 
and  condition  declared  upon,  nor  the  breach 
alleged  in  the  declaration,  but,  confesiing  the 
said  bond,  condition,  and  breach,  the  plea  sets 
up  matters  of  defence  which  in  law  do  not 
amount  to  any  avoidance  or  sufficient  defense 
of  the  cause  of  action  in  the  declaration  charged 
and  averred. 

6.  The  plea  does  not  aver  to  what  officer  or 
agent  of  the  government  of  the  United  States 
the  said  alleged  bond  of  2Gtb  September.  1S40, 
waa  delivered,  nor  what  officer  or  agent  of  the 
government  of  the  United  States  agreed  to  ac- 
cept said  bond  in  lieu,  discharge,  and  salisfac- 
*'~n  of  the  bond  in  the  declaration  mentioned; 
ither  does  the  plea  aver,  show,  or  rely  upon 
y  law,  authority,  or  rightful  power  in  any 
officer,  agent,  attorney,  or  minister  ot  the  gov- 
ernment of  the  United  States,  to  agree  to  and 
accept  such  accord  and  satisfaction  as  is  in  said 
plea  relied  upon  and  pleaded;  neither  in  point 
of  law  had  any  person  competent  authority  or 
rightful  power,  for  and  on  behalf  of  the  gov- 
ernment of  the  United  States,  to  agree  to  and 
pt  any  such  accord  and  satisfaction  as  in 
said  plea  is  supposed  and  alleged. 
n.  and  m.  The  second  and  third  pleas  are 
;  they  allege  acts  done  and  committed  by  the 
officer  Girault,  which  were  in  violation  of  the 
duties  of  his  office,  in  direct  breach  of  the  con- 
dition of  his  official  bond  mentioned  in  the  dec- 
laration; which  acts,  so  alleged  by  the  pleas, 
rendered  the  officer  Girault  and  his  sureties  lia- 
ble to  the  United  States  for  the  amount  of 
money  specified  in  those  offieiol  receipts  and 
official  returns.  The  pleas  allege  nothing  to 
exonerate  Girault  and  his  sureties  from  liability 
to  the  government  for  the  amount  of  money 
specified  in  those  receipts  and  reports. 

The  receiver  Girault  and  his  sureties  are  lia- 
ble to  the  government  'upon  the  official   [*20 
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receipts  and  officioil  returns  made  by  tbe  re- 
ceiver; And  whether  he  did  or  did  not  in  fact 
receive  the  money  before  he  issued  his  receipts. 
uid  made  his  ofBcial  returns  thereof,  is  im- 
material. .He  is  chargeable,  and  so  are  his  sor- 
•tiea,  upon  his  official  receipte  and  returns,  be- 
«Muae  Uioae  receipts  issued  and  those  returns 
mtltled  the  persons  to  whom  those  rece'  ' 
were  given,  and  their  alienees,  to  patents 
tbe  lands  mentioned  in  the  receipts  as  having 
been  paid  for. 

The  receiver  and  his  sureties  cannot  require 
of  the  government  to  go  behind  those  official 
receipts  and  official  reports,  to  prove  bj 
dence  aliunde  that  the  receiver's  receipts 
official  returns  are  not  false,  and  that  m  point 
of  fact  he  did  receive  the  money. 

The  receiver  and  his  sureties  are  estopped  by 
his  official  receipts  and  official  returns  of  money 
received. 

The  interests  of  the  government  in  respect  of 
the  sale  of  the  public  lands  would  be  in  a  ]"~ 
ilous  condition,  if  the  government  could  be 
quired  by  such  pleas  as  these,  Nos.  2  and  3,  to 
go  into  an  inquiry,  by  parol  proof  or  evidence 
aliunde,  whether  the  official  receipts  and  offi- 
cial returns  of  the  receivers  of  public  moneys 
were  true  or  false. 

Pleas  Nob.  2  and  9  confess  the  matters 
alleged  in  the  declaration,  confess  the  cause 
of  action,  without  alleging  any  lawful  avoid- 

IV.  The  fourth  plea  which  is  pleaded  in  bar 
eoacludes  with  a  verification,  contains  no  trav- 
erse of  the  matter  alleged  in  the  declaration, 
and  is  totally  illegal  and  insufficient. 

The  plaintiffs  could  have  made  no  other 
replication  to  this  plea,  than  by  repeating  the 
assignment  of  breach  contained  In  the  dec- 
laration. 

If  the  plaintiffs  had  so  replied,  still  there 
would  have  been  no  issue  joined;  the  defend- 
ants might  have  rejoined  by  repeating  this 
fourth  plea,  to  which  the  plaintiffs  could  have 
sub-rejoined  nothing  more  than  the  assign ment 
of  breach  as  Qrst  made  in  the  declaration;  and 
so  the  pleadings  might  have  prOf^esaed  with- 
out end,  and  without  an  issue.  The  plaintiffs 
were  by  force  of  this  mode  and  form  of  special 
pleading  under  the  necessity  of  demurring,  so 
that  the  insufficiency  and  illegality  of  the  plea 
might  be  judicially  determined. 

The  declaration  contains  a  material,  positive 
averment  of  matter  of  facts  in  breach  of  the 
condition  of  tbe  bond  sued  on,  wliicb  material 
averment  is  not  traversed  by  the  plea,  as  it 
should  have  been,  whereby  that  matter  and  the 
cause  of  action  are  admitted  by  the  defend, 
ants,  Toland  v.  Sprague,  12  Pet,  335;  Hud- 
son V.  Jones,  1  Salk-  91;  Blake  v.  West  et  al, 
1  Ld,  Raym.  604 ;  4  Bac,  Abr.  Fleas  and 
Pleading,  H.  traverse,  pp.  flT-S3. 
31*]  'This  plea  is  not  direct,  positive,  and 
single,  as  required  by  law,  but  is  uncertain,  ar- 
gumentative, double,  multifarious,  equivocal. and 
evasive;  it  contains  a  negative  pregnant  with 
an  afGrmative,  and  an  affirmative  pregnant  with 
a  negative;  it  is  contradictory  the  one  part 
thereof  to  another;  It  first  alleges  that  no  mon- 
eys came  to  tbe  hands  of  Girault  as  receiver 
after  the  execution  of  the  bond  sued  on;  and 
nr'xt  alleges,  argumentetively,  that  all  moneys 
which  came  to  the  hands  of  the  receiver,  with 
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which  the  sureties  were  chaq;e«bla,  had  iMen 
paid  or  accounted  for  according  to  law  'before 
tbe  commencement  of  this  -suit.  If  this  pl^t 
amounts  to  any  defense  at  all,  it  is  in  the  be- 
ginning a  general  denial  that  any  moneys  bad 
come  to  the  hands  of  Girault,  and  in  the  after 
part  it  argumentatively  asserts  that  all  the  pub- 
lic moneys  which  came  to  Girault's  hands  as 
receiver  had  been  paid  and  accounted  for  be- 
fore suit;  provided,  however,  that  the  plea  is 
to  be  understood  aa  relating  only  to  such  moneys 
as  the  defendants,  the  sureties  of  Girault,  were 
chargeable  with  by  virtue  of  their  bond. 

A  defendant  is  not  at  liberty  to  plead  spe- 
cially a  plea  that  amounts  to  the  general  issue; 
much  less  to  plead  tbe  general  issue,  argumenta- 
tively, with  duplicity,  and  with  uncertainty. 
4  Bac.  Abr.  Pleas  and  Pleading,  G,  p.  54;  > 
of  special  pleas,  p-  60,  I;  6,  p.  97;  6,  p.  98. 

This  plea  is  framed  to  let  in  the  mattos 
of  pleas  Nos.  2  and  3;  seems  fo  be  intended 
as  a  special  plea  of  "non  infregit,"  a  special 
plea  of  "conditions  performed,"  with  the  quali- 
fication annexed,  that  if  tbe  principal,  Girault, 
did  brealc  the  condition  of  the  bond,  or  did 
not  perform  the  condition  of  the  bond,  yet  they, 
the  sureties,  arenot  bound  for  the  breaches  and 
aon -performance.  It  may  properly  be  denomi- 
nated "Point- no -Point,"  which  the  attorney  of 
the  United  States  could  meet  in  no  other  way 


Mr.  Cocke,  for  defendants: 

The  demurrer  admits  the  truth  of  tlM  fkcts 

ve rally  pleaded. 

We  hold  that  it  was  competent  for  the  Unit- 
ed States  to  contract  to  receive  the  bond  men- 
tioned in  the  first  plea  in  lieu  and  satisfactioB 
of  the  one  sued  on,  and  we  are  at  a  loss  to  per- 
ceive upon  what  principle  the  court  below  sus- 
tained the  demurrer  to  the  first  plea. 

This  court  is  respectfully  requested  to  bear 
in  mind  that  the  only  breach  relied  upon  in  this 
action  is  the  refusal  of  Girault  to  pay  over  mon- 
eys  alleged  fo  have  been  collected  and  received 
by  him  in  his  official  capacity. 

By  the  pleadings  in  the  cause  it  is  admitted. 
that  he  did  not  receive  any  money;  that  he  is- 
sued ecrlillrates  tor  land  without  'pay-  [•I8 
ment  therefor;  and  that  he  had  fully  paid  over 
and  accounted  to  the  Treasury  of  the  United 
States  for  all  moneys  received  by  him  ofEcially, 
prior  to  the  institution  of  this  suit.  Which  facta 
constitute,  in  our  opinion,  a  full  bar  to  this  ac- 

We  submit  that  it  is  too  important  to  the 
Treasury  of  the  United  States  ror  a  receiver  of 
a  land  office  to  have  power,  by  fabricated  cer- 
tificates of  purchase  of  public  land,  to  change 
the  title,  and,  by  seeking  to  charge  sureties  tor 
the  supposed  purchase  money,  to  obtain  valid 
title  to  any  portion  of  the  public  domain. 

The  insult  in  every  case  would  be  a  total  in- 
solvency, and  a  loss  to  the  government  of  the 
money  and  the  land.  It  is  believed  that  the 
legislation  on  the  subject  does  not  contemplate 
the  power  to  make  such  a  disposition  of  the 
public  lands. 

We  consider  that  the  principles  relied  upon 
said  picas  are  well  settled  in  the  case  of  Tbe 
United  States  against  Boyd  et  al.  6  Howaid'a 
Supreme  Court  Reports,  29  to  which  we  t*- 
spe<'tfully  refer  the  court,  and  on  which  w* 
confidently  rely,  and  insist  that  the  judgmeBt 
~  IJ. 
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be  kffinned,  uid  the  plaintiffs  barred  of  thrii 
action.  But  if,  contrOiry  to  our  expectationa, 
the  ni»tt«ra  tet  forth  in  the  Becond,  third,  and 
fourth  jdeaa  kre  not  held  aufficieot  to  bar  the 
pl^ntifn,  thai  wa  nqueit  the  consideration 
judgment  of  tb«  court  on  the  aufflciency  for 
mah  bar  in  the  matters  erf  the  fint  plea. 

Hr.  Justice  IfelsOB  delivered  the  opinion  if 
the  eoort: 

This  is  a  writ  of  error  to  the  District  Court 
held  in  and  for  the  Northern  District  of  Mis- 
■isaippi. 

The  action  was  brought  on  the  official  bond 
•f  Girault,  a  receiver  of  the  public  money, 
against  him  and  hta  sureties.  The  bond  is  dated 
the  8tb  of  July,  1838,  and  conditioned  that  he 
shall  faithfully  execute  and  discharge  the  du- 
ties of  the  office  of  receiver. 

The  breach  assigned  Is,  that  on  the  2d  ol 
June,  1B40,  the  said  Girault  had  received  a 
large  amount  of  the  public  moneys,  to  wit,  the 
aum  of  98,962.37,  which  he  had  neglected  and 
refused  to  pay  over  to  the  government. 

All  the  defendants  were  personally  served 
with  process. 

The  sureties  appeared  and  plsaded — 

1.  That  after  the  making  of  the  bond  In  the 
declaration  mentioned,  and  before  the  t 
mencement  of  the  suit,  to  wit,  on  the  SSth  of 
September,  1840,  a  certain  other  official  bond 
was  given  by  Girault  and  others  to  the  plain- 
tiffs, describing  it,  which  they  accepted  in  full 
dischai^  and  satisfaction  of  the  first  one. 

2.  That  on  the  2d  of  Jnne,  1840,  and  on  di- 
vers days  befor«  that  day,  the  said  Girault  gave 
S>*]  receipts  as  receiver  for  moneys  'paid  on 
the  entry  of  certain  lands  therein  specifled.and 
returned  the  same  to  the  Treasury  Department, 
to  the  amount  of  ten  thousand  dollars,  and  of 
which  the  amount  in  the  declaration  mentioned 
was  part  and  parcel.  And  that  neither  the  ten 
thousand  dollars,  nor  any  part  thereof,  was  paid 
to  or  received  by  him,  the  said  Girault. 

3.  The  same  as  the  second,  except  that  the 
tttceipta  given  were  for  several  parcels  of  land 
entered  ay  CHrault  for  his  own  use- 

4.  That  no  public  moneys  of  the  United 
States  came  to  the  hands  of  Girault,  as  receiver, 
after  the  execution  of  the  bond,  nor  were 
there  any  received  by  him,  for  which  the  de- 
fendants were  accountable  by  virtue  of  said 
bond,  prior  to  the  execution  of  the  same,  re- 
muninK  in  his  bands  as  such  receiver  at  the 
time  ta  the  execution,  or  at  any  time  after- 
wards, which  had  not  been  paid  over  and  ac- 
eonnted  for  according  to  law  before  the  com- 
BCBcenent  of  the  suit. 

To  theM  several  pleas,  the  plaintiffs  put  in  a 
gmeial  demnrrer,  to  which  there  was  a  joinder. 

The  court  gave  judgment  for  the  plaintifls 
an  the  flrst  pba;  and  for  the  defendants  on  the 
■ecofld.  third,  aod  fourth.  Upon  which  the 
pbdntiffs  bring  error. 

The  first  plea  is  not  before  na,  aa  jndeinent 
waa  rendered  tor  the  plaintiffs.  It  Is  undoubt* 
•dly  had,  as  the  new  bond  could  be  no  satisfac- 
tion for  the  damages  that  had  accrued  for  the 
hveadi  of  the  eonffition  of  the  old  one.  Love- 
bee  T.  Oocket,  Hobart,  88;  Bae.  Abr.  tit.  Pleas, 

The  ■ermd  and  third  pleas  are  also  bad,  and 
tke  conrt  below  wred  In  ^ving  judgment  for 
IS  It.  •«. 


the  defendants  upon  them.  Tliey  are  plea^ 
not  to  the  declaration  or  breach  charged,  but 
to  the  evidence  upon  which  it  is  assumed  the 
plaintiffs  vrill  rely  at  the  trial,  to  maintain  the 
action.  The  bretbcb  is  general,  that  the  defend- 
ant Girault  has  in  his  possession  eight  thousand 
nine  hundred  and  Gfty-two  dollars  and  thirty- 
seven  cents  of  the  public  moneys,  which  be 
neglects  and  refuses  to  pay  over. 

The  defendants  answer,  that  the  evidence 
which  the  receiver  has  furnished  the  plaintiffs 
of  this  indebtedness  is  faleeand  fabricated;  and 
that  no  part  of  the  sum  in  question  was  ever 
collected  or  received  by  him;  thereby  placing 
the  defense  upon  the  assumption  of  a  fact  or 
facta  which  may  or  may  not  be  material  in  the 
caae,  and  upon  which  the  plaintiffs  may  or  may 
not  rely  in  making  out  the  indebtedness.  A 
defendant  has  no  right  to  anticipate  or  under- 
take to  control  by  his  pleadings  the  nature  or 
character  of  the  proof  upon  which  his  adver- 
sary may  think  proper  to  rely  in  support  of  his 
cause  of  action,  nor  to  ground  his  defense  upon 
any  such  proofs.  He  must  deal  with  *the  [*30 
facts  as  they  are  set  forth  in  the  declaration; 
and  not  with  the  supposed  or  presumed  evi- 
dence of   them. 

If  the  defendants  are  ri^ht  in  the  principle 
sought  to  be  maintained  in  their  second  and 
third  pleas,  a  denial  of  any  public  moneys  be- 
ing in  the  bands  of  the  receiver  for  which  they 
were  liable  within  the  condition  of  their  bond 
would  have  answered  all  their  purposes.  For 
if  the  plaintiffs  possess  no  other  evidence  of 
their  liability  than  that  of  the  fabricated  re- 
ceipts, and  the  sureties  are  not  responsible  for 
the  moneys  thus  acknowledged,  nor  estopped 
from  controverting  them,  a  plea  to  the  effect 
above  stated  would  have  enabled  them  to  pre- 
sent that  defense. 

The  principle,  however,  upon  which  these 
pleas  are  founded,  is  as  indefensible  aa  the  rule 
of  pleading  adopted  for  the  purpose  of  setting 

The  condition  of  the  bond  is,  that  Girault 
shall  faithfully  execute  and  discharge  the  du- 
ties of  his  office  as  a  receiver  of  the  public  mon- 
eys. The  defendants  have  bound  themselves 
for  the  fulfillment  of  these  duties;  and  are,  of 
course,  responsible  for  the  very  fraud  commit- 
ted upon  the  govemmpnt  by  that  officer,  which 
ia  sought  to  be  set  up  here  in  bar  of  the  action 
on  the  bond. 

As  Girault  would  not  be  allowed  to  set  up  his 
own  fraud  for  the  purpose  of  disproving  the 
evidence  of  his  indebtedness,  we  do  not  see  but 
that,  upon  the  same  priniiple,  they  should  be 

itopped  from  setting  it  up  as  committed  by 
for  whose   fidelity  they   have   become   re- 


not  like  the  case  of  The  United  States 
Boyd  et  al.  6  How.  29.  There  the  rfeeipts 
which  hsd  been  returned  to  the  Treasury  De- 
partment, upon  which  the  indebtedness  was 
founded,  and  which  had  been  given  on  entries 
of  the  public  lands  without  exacting  the  money, 
in  fraud  of  the  government,  were  all  given  be- 
fore the  execution  of  the  official  bond  upon 
which  the  suit  was  brought. 

es  were  not,  therefore,  responsible 
for  the  fraud;  and  it  was  these  transactions  on 
the  pnrt  of  the  receiver,  which  had  trauft^vcfti 
anterior  to  the  time  when  ibe  aiirtttfta  ^jeija-in* 
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answerable  for  the  faithful  execution  of  Ub  du- 
ties, in  respect  to  which  it  was  held  that  the; 
could  not  be  estopped  bj  his  returns  to  the  gov- 
ernment. No  part  of  them  fell  within  the  time 
covered  by  the  official  bond. 

The  fourth  plea  afTorde  a  full  and  complete 
Answer  to  the  breach  assigned  in  the  declara- 
tion, and  should  not  have  been  demurred  to, 
As  it  takes  issue  upon  the  breach,  it  should 
have  concluded  to  the  country;  but  this  defect 
is  available  only  hj  a  special  demurrer. 
31*1  '^  the  demurrer  put  in  is  general 
to  the  four  several  pleas,  if  any  one  of  them 
'Constituted  a  good  bar  to  the  action,  the  de- 
murrer is  bad.  On  this  ground  the  judgment 
was  properly  given  against  the  plaintiffs  in  the 

They  should  have  aaked  leave  to  withdraw 
the  demurrer  as  to  the  fourth  plea,  and  have 
taken  issue  upon  it,  instead  of  allowing  the 
judgment  to  stand,  and  bringing  it  to  this  courl 
oa  error. 

Indeed,  when  these  pleas  were  put  in,'  thi 
plaintiffs,  in  order  that  the  case  might  be  dis- 
«mbarraBBed  of  any  technical  objections  or  dif- 
ficulties on  account  of  the  pleadings,  should 
have  amended  their  declaration  by  assigning 
additional  breaches  covering  the  malfeasance 
in  office  set  up  in  the  second  and  third  pleas. 
This  would  have  met  the  grounds  of  the  de- 
fense raised  by  them,  and  have  presented  the 
issues  appropriately  upon  the  conditiou  of  the 
bond,  whether  or  not  the  receiver  had  faith- 
fully executed  the  duties  of  his  office. 

The  defendant  Girault,  it  appears,  was  per- 
sonally served  with  process,  but  did  not  appear. 
The  plaintiffs  have  not  proceeded  to  judgment, 
nor  discontinued  their  proceedings,  as  ' 
As  the  case  stands,  therefore,  there  is  a  joint 
suit  against  four  defendants  on  the  bond,  a 
judgment  in  favor  of  three,  and  the  suit  aa  to 
the  fourth  undisposed  of. 

According  to  the  practice  in  Mississippi, 
founded  upon  a  statute  of  the  State,  in  the 
case  of  a  joint  action  on  a  bond  or  note,  separate 
judgments  may  be  taken  against  the  several 
defendants,  whether  by  default  or  on  verdict; 
and  the  plaintiff  may  take  judgment  against 
some  of  the  defendants,  and  discontinue  as  to 
-others.  But  it  is  there  deemed  error,  for  which 
the  judgment  will  be  reversed,  if  final  judg- 
ment is  entered  up  by  the  plaintiff  before  the 
case  is  finally  disposed  of  in  respect  to  all  the 
parties  on  the  record.  2  Howard,  Miss.  870; 
4  lb.  377;  6  lb.  617;  7  lb.  304. 

In  the  case  in  0  Howard,  above  cited,  the 
plaintiffs  brought  a  suit  against  two  defendants 
on  a  sealed  note.  The  writ  was  returned  served 
as  to  one  of  them,  and  non  est  as  to  the  other. 
The  declaration  was  f^led  against  both,  and  the 
one  personally  served  appeared  and  defended; 
and  a  verdict  was  found  against  him  on  which 
judgment  was  entered,  the  case  remaining  un- 
disposed of  as  to  the  other  defendant.  On 
appeal  the  court  reversed  the  judgment,  re- 
marking that  the  case  should  have  been  dia- 
poEied  of  as  to  all  the  parties;  there  is  no 
judgment  of  discontinuance  or  dismissal  as  to 
one  of  the  defi-ndants. 

The  same  point  was  ruled  in  the  case  in  2 
Howard  above  referred  to;  and  also  in  that 
S2*]  in  7  Howard.  In  the  last  case  it  "is 
taid  that  Jt  is  irregular  to  enter  a  final  iudg- 
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ment  against  part  of  the  defendants  without 
disposing  of  the  cause  against  the  others;  that 
it  was  regular  to  take  judgment  by  default 
against  those  who  did  not  plead;  but  the  judg- 
ment in  the  case  should  not  have  been  Snally 
entered  until  the  cause  was  ready  for  final 
disposition  as   to  all. 

The  practice  in  this  court,  in  case  the  Judg- 
ment or  decree  is  not  final,  is  to  dismisB  the 
writ  of  error  or  appeal  for  want  of  jurisdic- 
tion, and  remand  it  to  the  court  below  to  be 
further  proceeded  in.  4  Dallas,  22;  3  Wbe*t. 
13;  i  lb.  7B;  6  Howard,  201,  206. 
This  is  also  the  rule  of  the  King's  Benoh  in 
ngland.  Metcalfe's  caae,  11  Co.  36.  It  is 
there  laid  down  in  the  second  resolution,  that 
by  the  words  in  the  writ,  si  judicium  inde  red- 
ditum  sit,  etc.,  are  intended,  not  only  a  judg- 
ment in  the  chief  matters  in  controversy,  but 
also  in  the  whole  of  them,  so  that  the  suit  may 
be  at  an  end.  The  reason  given  is,  that,  if  tlM 
record  should  be  removed  before  the  whole 
matter  is  determined  in  the  court  below,  there 
would  be  a  failure  of  justice,  aa  the  King'a 
Bench  cannot  proceed  upon  the  matters  not 
determined,  and  upon  which  no  judgment  ii 
given,  and  the  whole  record  must  be  in  the 
Common  Pleas  or  King's  Bench.  It  la  entire, 
and  cannot  be  in  both  courts  at  the  same  time. 
The  writ  is  conditional,  and  does  not 
authorize  the  court  below  to  send  up  the  Cftst 
unleas  all  the  matters  between  all  the  parties 
to  the  record  have  been  finally  disposed  ot 
The  case  is  not  to  be  sent  up  in  fragment^ 
by  a  succession  of  writs  of  error.  '  Feet  t.  Ho- 
Graw,  21  Wend.  887. 

t   is   supposed  that,  inasmuch  as  judgturat 

allowed    to   be    entered    separately    agauut 

D   or  more  defendants   sued  jointly   upon  a 

id  or  note,  according  to  the  statute  of  Mio- 

sissippi,  the  severance  of  the  cauae  of  action 

is    complete;     and    that    any    one    defendant 

against  whom  judgment  may  be  thus  entered 

can   bring   error,    although    the   case    has    not 

been   disposed   of  aa   to  the   other  defendants. 

And   for   a   like   reason,   when   a   judgment    is 

rendered    in    favor    of   one    defendant    against 

the  plaintiff,  the  latter  may  bring  error  befora 

the  suit  has  been  disposed  of  in  respect  to  tht 

others. 

t  we  have  seen  that  the  practice  is  othar- 
under  this  statute,  and  that  final  judgment 
cannot  be  properly  entered  against  any  of  tha 
parties  until  the  whole  ease  is  disposed  of;  and 
that  any  neglect  in  the  observance  of  the  ml* 
exposes  the  judgment  to  a  reversal  on  error  in 
"  e  appellate  court. 

According  to  the  practice  of  this  court,  the 
judgment  cannot  be  reversed  on  account  of  the 
error,  but  the  case  must  be  dismissed  lor  want 
of  jurisdiction,  and  remanded  to  the  court  ba- 
'  >  be  proceeded  in  and  finally  disposed  of- 
the  ease  must  come  before  that  [■« 
for  further  proceedings,  it  may,  in  Hn 
ion,  on  a  proper  application,  relieve  tte 
plaintiffs  from  the  embarraasmenta  in  wUeh 
the  justice  of  it  seems  to  have  been  involved, 
on  account  of  the  unskillfullness  of  the  pleads, 
by  opening  the  judgment  on  the  deninmr, 
and  permitting  them  to  amend  the  ploadln^ 
[t  i*  apparent  that  judgment  has  hceunadtni 
against  them,  without  at  all  involrin{[  tha 
merits  of  the  caae. 

Howard  It. 


Ouaa  r.  Behnbit  et  a 


Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  tor  the  Northern  District  of 
Misaiaaippi,  and  waa  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  hj  this  court,  that  this  writ  of 
error  be,  and  the  same  ie  hereby  dismissed;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  District  Court,  with  direc- 
tions to  proceed  therein  in  conformity  to  the 
o|HQion  «f  this  court. 


SAHUEL    W.    OAKEY,    Plaintiff    In    Error, 


land  in  Texas,  not  then  a  State. 

A  decree  Id  tankroptcr  pasted,  in  1843,  br  the 
niitrlct  Court  of  the  L'nltea  States  tor  the  Eastern 
Dlntrlct  of  I^ulalana,  did  not  pass  to  the  assignee 
thp  title  to  a  bouiie  and  lot  In  the  city  oCOBlTeslon 
Bud  State  of  Tpiai.  which  house  and  lot  were  the 
property  of  the  bankrupt. 

Teiss  was  then  a  foreign  state,  and  whatever 
—  of  opinion  tbere  may  be  with  i *- 


Uu  < 


ItoTlsI  operstloD   of  a  bankrupt  law 

personal    property,    there   is '-    "~ 

lion   upon   — -■  ~" 


operation   upon    

lAtb  BIr  William  Grant.  In  14  Vesey.  C3T.  Cbat  the 
T«lldItT  of  tYftJ  disposition  of  real  estate  must 
depend  upon  the  law  ef  tbe  country  in  whljh  that 
ntate  In   sltDated. 

Besides,  the  deed  made  by  tbe  assignee  in  bank- 
raplcy  to  one  of  the  parties  In  the  present  cause 
was  not  made  coDformably  with  tbe  laws  of  Texas  : 
and  letter!  ol  administration  upon  the  estate  of 
tbe  bankrcipt  had  been  taken  out  Id  Texas  before 
th*  Cact  or  the  bankruptcy  was  known  there :  and 
tbe  creditors  o(  the  estate  In  Texas  had  a  better 
lien  upon  the  property  than  tin  aailgnee  In  Loul- 


THIS  cauae  was  brought  np  by  wilt  of  error 
from    the    District    Court    of    the    United 
Statea  for  the  District  of  Texas. 

It  waa  an  ejectment,  conducted  by  way  of 
petitien  and  answer,  for  a  house  and  lot  in  tbe 


County  and  city  of  Galveston,  in  the  State  of 
Texas,  being  lot  No.  13  in  block  No.  681. 

The  suit  was  brought  by  Oalcey  against 
Bennett,  the  administrator  •of  William  ['S^ 
Hail,  and  John  IT.  lilies,  tenant  in  possession.  In 
tlie  bill  of  exceptions  the  suit  is  denominated  an 
action  of  "trespass  to  try  titles;"  but  as  the 
petition  prayed  for  the  restoration  of  the  prop- 
erty, as  well  as  damages,  it  seems  more  proper 
to  call  it  an  ejectment. 

Upon  the  trial,  the  plaintiff  sought  to  derive 
his  title  from  Hall,  under  nhom  the  defend- 
ants claimed  also. 

In  lS-12  Hall  was  in  possession  of  the  lot  by 
purchase  from  John  S.  Snydor,  but  no  deed 
was  at  that  time  made. 

On  the  Dth  of  February,  1843,  Hall  (calling 
himself  William  Hall,  late  of  Galveston,  Texas) 
filed  a  petition  in  the  District  Court  of  the 
United  States  for  tbe  Eastern  District  of  Loui- 
siana, praying  for  the  benefit  of  the  Bankrupt 
Act  of  the  United  States,  passed  August  I'Jth, 
1841.  The  legal  notice  was  given,  and  on  the 
lOtb  of  March,  1843,  he  was  declared  a  bank- 
rupt, and  F.  B.  Conrad,  of  New  Orleans,  ap- 
pointed assignee. 

On  the  3(1  of  April,  1B43,  Snydor  executed  a 
deed  to  Hall  of  the  house  and  lot  in  Galveston, 

In  March,  1844,  Hall  died,  and  Bennett,  the 
defendant,  was  appointed  administrator  by  the 
Probate  Court  of  Galveston  County  in  Texaa 

In  May,  1846,  Conrad,  tbe  assignee  of  Hall. 
petitioned  the  District  Court  for  an  order  to 
sell  the  elTccts  of  the  bankrupt,  and,  tbe  usual 
preliminary  proceedings  being  had,  a  public 
sale  took  place  for  cash.  An  article  in  the  in- 
ventory was  "all  the  right,  title,  and  interest 
of  tbe  bankrupt  in  and  to  a  house  and  lot  in 
Galveston,  Texas,"  Samuel  W.  Oakey  became 
the  purchaser  of  this  for  the  price  of  four 
hundred  dollars,  and  on  tbe  I8th  of  June,  1845, 
Conrad  executed  to  Oakey  a  deed  which  con- 
tained the  following  recital,  Tiz, : 

"And  the  said  William  Hall,  bankrupt,  at 
the  time  he  filed  his  petition  in  said  court  to  be 
declared  a  bankrupt,  and  at  tbe  time,  said  10th 
March,  1843,  when  he  was  declared  and  de- 
creed a  bankrupt,  wag  possessed  of  a  claim  to 
a  house  and  lots  in  the  city  of  Galveston,  of  the 
exact  nature  of  which  tbe  said  Francis  B.  Con- 
rad, assignee  as  aforesaid,  could  not  obtain 
any  exact  knowledge  or  description ;  which 
claim,  whether  it  was  one  or  in  plurality,  on  a 


that  the  'partres 


Itarer.   10  Wheat.   46S :   and  note  t 

"■-i-    •«  ">■—•.  163, 

III  decree  conveyanci.  — 

I  territorial  Jurisdiction — BpedOc 


tbe  territorial  Jnrisdlctlon  of  the  ci>ui_  _ 
En.  Jnr..  mae.  74Si  Toller  v.  Carteret,  2  Ven 
Sntpbrn  T.  Fowler.  B  False,  280 ;  uardner 


id  tbe  court  will  compel  sucb 
ice.  Com.  Dig.  8  X.  4  W.  27 ;  Lord  Crans- 
Johnxton.  8  Tes.  182 ;  Massle  v.  Watts.  " 


.  Iloare.  2  F.ien.  ' 
—1 :  Story 

..  _- -, ge.  402. 

The  Incapacity  to  enforce  the  decree  In  rem  con- 
stitutes no  objection  (o  tbe  right  to  eotertalD  such 
a  suit  Earl  of  APElaase  T.  Miischamp,  1  Vem. 
13!) ;  2  Story,  Eq.  Jur.  sec.  743,  744. 

..^   ..  — .^.. __.___p  api-clflc  perfonn- 


y  the 


r   Sti 


104*;  BaA  ct  AthM  T.  Bail  of  Derby,   : 
SSI. 

It  la  not  III  I  Sisarr  In  arder  that  tbe  court  mi 
decree  inch  conveyance,  that  the  land  should  I 
■Itivta  within  ths  Jubdlettoa  ol  the  State  > 
11  Ii.  ad. 


been    performed   there,    and   th< 


;  tbi-  deti  , 

.. with  process  and  sublecii-d  to  the  Jurisdic- 
tion.     ClFveland  v._Hnrrlll,  26  Bath.  032;  Newton 


Jronaon,  13  N.  I.  B87. 
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honae  or  houBes,  building  or  bnildingB,  more 
or  leas  in  number,  of  loU,  parcel,  or  parcete  of 
Iftnd,  be  thej  viha.t  thej  nere,  lituated  m  the  dtj 
of  GalTeaton,  republic  of  TezAfl,  by  said  act  of 
Congreis,  and  the  decrees  of  said  court  on  said 
ba.nknipt'8  petition,  with  all  hia  property  and 
righti  of  propertj,  of  every  name  and  nature, 
and  whether  real,  perBonal,  or  mixed,  became, 
by  the  mere  operation  of  said  act  thus  made 
and  provided,  ipso  facto  from  the  time  of  such 
decree  aforesaid,  and  was  deemed  to  be,  de- 
SS*]veBted  out  of  such  bankrupt,  "withoutany 
Other  act,  assignment,  or  conveyance  whatso- 
ever, and  the  aame  became  vested  by  force  of 
the  same  in  Franiis  B.  Conrad,  assignee  as 
aforesaid.  All  of  which  rights  of  property  or 
real  estate,  whatever  might  be  the  nature  of  his 
title  thereto,  or  interest  therein,  which  was  sit- 
uated in  the  city  of  (ialveston,  republic  of 
Texas,  it  was  my  Intention  to  sell,  as  assignee 
as  aforesaid,  at  public  auction;  and  the  said 
court,  on  considering  my  petition  to  that  effect, 
made  judgment  thereon,  and  issued  an  order 
of  sale  under  date  of  Z3d  May,  1846;  and  by 
virtue  of  said  order  of  sale  by  said  court,  and 
after  due  and  lawful  advertisement  made  by 
William  F.  Wagner,  United  States  marshal  for 
the  district,  and  at  the  time  and  place  desig- 
nated in  said  advertisement,  at  the  hour  of  12, 
noon,  on  this  18th  day  of  June,  A.  D.  1846, 
the  said  marshal  did,  under  my  direction,  then 
and  there  publicly  crv,  adjudicate,  and  sell  to 
Samuel  W.  Oakey,  the  last  and  highest  bid- 
der, as  follows,  viz.;  'all  the  right,  title,  and 
interest  of  the  said  bankrupt  (William  Hall)  in 
and  to  a  house  and  lots  in  the  city  of  Galves- 
ton, Texas,  being  lot  13,  block  esi,  or  lot  0, 
block  822,  or  both,'  and  sold  without  any  guar- 
anty whatever.  The  said  Samuel  W.  Oakey 
became  the  purchaser  for  the  price  and  sum  of 
four  hundred  dollars,  the  receipt  of  which  is 
hereby,  as  it  already  has  been,  acknowledged. 
In  consideration  tliereof,  I,  the  said  Francis 
B.  Conrad,  assignee  as  aforesaid,  have  bar- 
gained, sold,  conveyed,  assigned,  transferred, 
set  over,"  etc.,  etc. 

This  deed   was   afterwards  recorded  in  Texas. 

On  the  12th  of  December,  1848,  Bennett  set- 
tled an  account  with  the  Probate  Court,  show- 
ing that  be  was  in  advance  for  the  estate 
$1,811.03. 

On  the  26th  of  January,  1847,  Oakey  filed  a 

rptition  In  the  District  Court  of  the  United 
tates  for  the  District  of  Texas,  which,  after 
having  been  the  subject  of  sundry  pleas  and 
demurrers  and  motions,  was  finally  withdrawn, 
and  an  amended  petition  filed  on  the  31st  of 
May,  1848.  This  was  the  subject  of  some  mo- 
tions too,  but  at  length  issue  was  joined,  on  the 
6th  of  June,  1848,  and  the  cause  came  on  for 
trial.  Being  left  to  a  jury,  they  found  a  ver. 
iiet  for  the  defendants. 

The  bill  of  exceptions  sets  forth  all  the  deeds 
offered  in  evidence  by  the  plaintiff,  for  the 
purpose  of  showing  a  title  in  Hnll,  and  also  thi 
record  of  the  proceedings  in  bankruptcy,  t( 
show  ihnt  this  title  passed  to  himself.  Tlii' 
part  of  the  bill  is  not  neresaary  lo  nn  under. 
standing  of  the  prayers  addressed  to  the  court, 
and  it  is  therefore  omitted.  Nor  is  it  neccsM  ry 
to  insert  the  evidence,  as  offered  by  thi^dcfcml 
ant,  to  prove  interlineations  and  falsification)^ 
ol  the  record.  The  following  are  the  prayers 
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addressed  to  the  court  on  the  part  of  the  plain- 

'The  plaintiff  requests  the  court  to  [*3S 
charge  the  jury — 

"1st.  That  if  the  jury  find,  from  the  evi- 
dence, that  at  the  date  of  Hall's  bankruptcy  he 
was  seized  and  possessed  of  the  premises  in 
question,  and  that,  being  so  possessed,  he,  Hall, 
voluntarily  applied  to  the  honorable  United 
States  District  Court  of  Loui.slom  to  be  de- 
clared a  bankrupt,  and  was,  in  accordance  with 
the  Act  of  Congress  of  the  1 9th  of  August, 
1841,  adjudged  and  decreed  by  the  court  to  be 
a,  bankrupt,  such  voluntary  petition  and  decree 
operated  to  devest  and  pa?s  Hall's  estate  in  t'be 
premises,  and  vested  the  property  as  absolutely 
in  Hall's  assignee  as  he,  Hall,  might  have  done 
by  his  own  voluntary  conveyance. 

"(Which  instruction  the  court  gave.) 

"2d.  That  if  the  said  BHaigncc.  Conrad,  so  ap- 
pointed by  said  court,  in  execution  of  the  or- 
der of  said  court  sold  said  property  to  plaintiff 
for  a  valuable  conBiderntion,  Huch  bankruptcy, 
decree,  order,  sale,  and  puri'hase  passed  the 
right  of  property  as  effectually  to  plaintiff'  as 
Hall  might  have  done  by  his  voluntary  deed 
of  conveyance. 

"(Which  second  instruction  the  court  n- 
fuaed  to  give.) 

"3d.  That  if  Hal)  did  petition,  and  at  the 
time  of  his  petition  in  bankruptcy  surrendered 
the  premises  in  question  as  part  of  hia  asBets, 
although  he  only  had  possession  thereof  under 
a  purchase  by  inchoate  title,  which  was  after- 
wards perfected  by  full  grant,  such  subsequent- 
ly acquired  title  inured  to  the  benefit  of  plaln- 
tiflT. 

"(Which   third   instruction  the  court  refuaed.) 

"4th.  That  if  the  jury  find  from  the  evi- 
dence that  Hall  applied  to  the  proper  court,  by 
his  own  voluntary  petition,  for  the  benefit  of 
the  Act  of  Congress  of  the  United  Stat«s  of  the 
IQth  of  August,  1841.  and  obtained  a  decree 
of  bankruptcy  on  said  voluntary  application. 
then  all  the  property  of  said  Hall,  of  every  kind 
and  nature  whatever,  real,  personal,  or  mixed, 
was  thereby  devcKted  out  of  said  Hall,  aod 
vested  as  fully  and  efTectualty  in  his  proper  as- 
signee, duly  appointed,  as  the  same  w«a  pn- 
viously  vested  in  Hall. 

"(Which  instruction  the  court  gave.} 

"5th.  That  the  Act  of  the  United  States 
Congress  of  the  19tb  of  August,  1841,  woa  rec- 
ognized and  adopted  by  the  laws  of  Tezaa  a* 
part  of  the  law  of  the  republic  of  Texaa. 

"(And  this  fifth  instruction  the  court  refiwtd 
to  give,  saying,  that  the  law  of  therepubUe  of 
Texas  referred  to  recognized  the  bankrupt's 
discharge,  hut  did  not  affect  his  real  estate,  and 
here  directs  the  clerk  to  insert  (he  law  referred 
to.  wliich  is  an  act  of  the  republic  of  Texas, 
approved  February,  1S41.  laws  of  thnt  rear.  p. 
143.  entitled  "An  Act  for  the  relief  of  those 
•who  have  taken  thebencfit  of  theinsot-  (**" 
vent  Inivs  of  other  countries.") 

"Otb.  Thnt  if  Hall  made  a  voluntary  assien- 
ment  in  I.^iii^iHna  of  the  premises  -n  question. 
in  order  to  obtain  the  benefit  of  the  said  Aet 
nf  the  imh  of  Au?iiat,  1!I41,  such  assignment 
was,  and  is,  in  |vjiit  of  law.  equivalent  t«  a 
voluntary  convr  y:iii  ■,■  made  by  Hall  of  mM 
premises  to  the  pl;:intifr. 

"(^Tiich  instruction  the  court  Tcfiwcd.) 

"  -  11. 
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"Tth.  That  the  timiucript  of  tbe  record, 
marked  A,  from  the  Uiiit«l  Statea  Dietrict 
Court  of  Louiaiaiia,  is  competent  and  conclu- 
sive evidence  of  what  it  purports  to  contain, 
and  what  ia  recited  therein;  and  that  under 
law  aaid  tranacript  of  record  ia  entitled  to  full 
faith  and  credit. 

"8th.  That  Bennett  ia  in  no  better  condition 


ing  and  the  defendant  in  thia  suit. 

(Thi«  charge,  the  eighth,  the  court  gave.) 
"Am  to  the  aeventh  inetruction  asked,  the 
court  charged  the  jury  that  full  faith  and  cred- 
it should  be  given  to  the  tranacript  of  the  rec- 
ord of  the  court  in  Louisiana;  that  is,  that  it  is 
entitled  to  the  same  force  and  efficacy  here 
that  it  would  be  entitled  to  in  the  court  where 
the  transaction  was  had,  and  of  which  it  pur- 
ports to  be  the  record ;  that  in  thia  court,  as  in 
that,  parol  testimony  is  competent  to  show  that 
which  claims  to  be  a  record  is  void  for  for- 

"Wh.  That  if  the  jury  believe  from  the  evi- 
dence that  after  H^l's  act  of  bankruptcy  he 
became  a  citizen  of  Texaa,  Oakey  being  and 
renuuninga  citicen  of  the  United  States  until  the 
•anezation  of  Texas  to  the  United  States,  then, 
1^  the  act  of  annexation,  the  property  in  ques- 
tion became  as  absolutely  Oakey's  as  though 
Texas  had  been  one  of  the  United  States  at  the 
date  of  the  bankruptcy,  the  act  of  annexation 
having,  by  relation,  removed  every  disability 
growing  out  of  the  Uws  of  the  place  where  the 
land  is  situated,  and  of  Oakey's  personal  right 
to  hold. 

"(Ninth  refused  by  the  court.) 

"lOtfa.  That  if  the  jury  believe  from  the 
pleadiogB  and  evidence  that  Oakey  has  derived 
his  title  from  or  through  Hall's  voluntary  act, 
either  of  record  or  by  conveyance,  and  that  the 
defendant  Bennett  only  claims  as  HaH'a  admin- 
istrator, and  niies  as  bis  tenant,  then  Bennett 
is  only  the  peraonal  repreacntative  of  Hall,  and, 
as  Buch,  a  proxy,  and  as  fully  and  effectually 
estopped  from  .dCDying  Oakey's  title  as  Hall 
himself  would  have  been,  and  that  Hall  would 
hAve  been  absolutely  estopped. 

"(Refused  by  the  court.) 
18*]     "'llth.  That,  if  the  jury  find  for  the 
plaintiff,  the^  may  find  the  renta  as  damages. 

"(Which  the  court  gave.) 

"ISth.  That  the  act  for  the  relief  of  persona 
who  have  taken  the  benefit  of  foreign  insolvent 
laws  of  Texas,  passed  February,  1841  (before 
referred  to),  recognizes  a  aurrender  under  a 
fordgn  b*nkrupt  law,  if  honestly  made,  as  a 
Tklid  and  legal  mode  of  transferring  the  bank- 
rupt's real  estate  lying  in  Texas. 

"(Which  the  court  refused.) 

"12th.  That  Oakey  ia  vested  with  all  the 
ri^ts  that  were  vested  in  Conrad  by  virtue  of 
his  due  appointment  as  assignee  of  Hall. 

"(And  this  twelfth  instruction  the  court  re- 
fused to  give.) 

"And  to  the  failure  and  refusal  of  the  court 
to  give  the  instructions  hereinbefore  asked, 
and  by  the  court  refused  as  noted,  and  to  the 
^ving  the  said  aeveral  inatnictions  not  asked, 
which  by  the  court  were  given  as  hereinbe- 
fore set  forth,  the  siud  plaintiff  at  the   time 

"And  now,  for  the  purpoM  of  saving  the 
]S  I.,  ed. 


said  aeveral  exceptioua  taken,  as  well  as  to 
set  forth  the  whole  facts  of  the  case,  the  court 
seals  this  bill  of  exceptions,  and  orders  the 
same  to  be  flied  and  made  a  part  of  the  rec- 
ord, which  ia  done  6th  June,  1S48. 

"John  C.  Watrous.  [L.  S.] 

"U.  S.  Judge.' 

The  case  came  up  to  this  court  upon  all 
these  points. 

It  was  argued  by  Mr.  Hall,  for  the  plaintiff 
in  error,  and  Messrs.  Bogera  and  Howard 
for  the  defendants  in  error,  with  whom  were 
Messrs.  Ovid  F.  Johnson  and  Harris. 

The  points  made  in  the  arguments  of  counsel 
which  are  not  touched  upon  in  the  opinion  of 
the  court  are  omitted  in  this  report. 

Mr.  Hall,  for  plaintiff  in  error: 

Third  Point.  There  was  error  in  the  court 
below  in  refusing  to  charge  that  the  plaintiff 


bankruptcy.     Charge  asked  for  in  Nob.  2  b 
12. 

1.  The  court  had  charged,  that  the  decree 
which  discharged  Hall  devested  him  of  Ids 
property,  and  vested  it  in  Conrad.  And  there- 
in it  was  correct.  General  Bankrupt  Law,  sec. 
3. 

2.  That  the  vested  property  in  Conrad,  when 
deeded  to  the  plaintilT,  passed  Hall's  rights,  is 
a  aequitur  of  the  charge  given.  The  assignee 
had  power  to  deed.  General  Bankrupt  Law, 
sec  16. 

3.  That  surrender  and  conveyance  in  Loui- 
siana passed  the  'property  in  Texas.  This  [•»» 
while  she  was  yet  a  republic.  Proviso  in  Act, 
S  Texas  Laws,  p.  44;  Dallam's  Digest,  pp.  t>4, 
96;  Carr's  Guardian  v.  Wellborn,  Dallam's 
Digest,  p.  624,  and   1   Texas  Reports,  463.' 

4.  Thia  was  not  a  compulsory,  but  a  volun- 
tary transfer.  A  bankrupt's  property  out  of 
the  jurisdiction  of  the  tribunal  passing  it  may 
not  be  transferred  as  against  creditors  of  the 
locus  rei  sitte,  when  compulsory  or  scheduled  in 
general  terms;  but  if  he  voluntarily  surrenders 
it.  it  pasaea.  Selkrig  v.  Davies,  2  Rose,  B.  C. 
291;  Story,  Conflict  of  I*ws,  sec.  38;  Bank  of 
Augusta  V.  Earle,  13  Pet.  519;   16  Pet.  ST. 

Fourth  Point.  Had  HaO  been  defendant  in 
thia  suit,  he  would  have  been  estopped  from 
reaieting  plaintiff;  and  there  was  error  la  the 
refusing  so  to  charge  by  the  court.  He  haid 
voluntarily  surrendered  property.  It  had  vest- 
ed in  an  assignee.  That  assignee  had  deeded  it 
to  plaintiff.  Hall  and  the  plaintiff  were  privies 
in  the  successive  relationship  of  the  latter  to 
the  former  as  to  the  same  rights  of  property. 
1  Greenleaf  on  Evidence,  sec.  180. 

The  effect  of  Hall's  surrender  was  to  vest  his 
property  in  his  assignee,  and  in  whomever  the 
QEsignee  might  sell  to.  lie  ia  presumed  to  have 
known  thia,  for  it  was  the  effect  of  his  own 
deed.  Even  if  in  law  his  surrender  in  Loui- 
siana did  not  pass  Texas  property,  he  could  not 
Bet  it  up.  Nullus  commodum  eapere  potest  de 
injuria  sua  propria.  And  surely  either  ITall 
or  hii  privv  in  rcprcentation  cannot  now  deny 
the  title  of  plaintiff   «ho,  a  bona  fide  pun  liaser, 

1. — Texai  bad  recopnlied  anrt  sppllod  thp  torcp 
of  ih"  i-nmmon  law  nf  rnsLnnd  ii'  her  rule  of 
Jurlspnidencp  whenpTer  rot  in  conflict  wKh  her 
oivn  l!i«i  By  tbe  comnion  law  of  England  tha 
title  of  rorFl|n   assignees  was  recognliea      Si 
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iidiccd    b^    thpir    taking    advantage 
wrong  (BSBuming  that  they  ejaated). 

Fifth  Point.  If  Hall  was  thus  estopped,  Ben- 
nett, the  defendant,  was  also  estopped.  (Error 
jn  charging  to  contrary.}  That  he  was  In  the 
same  condition  in  which  Hall,  if  defendant, 
would  have  been,  was  charged  by  the  court. 
And  this  was  so.  Bennett  was  Hull's  admin- 
istrator, and  his  privy  in  representation.  1 
Greenleaf  on  Evidence,  sec.  189.  The  admis- 
sions of  an  intestate  bind  his  administrator. 
Smith  V.  Smith,  3  Bing.  N.  C.  28;  Tvat  v. 
Finch,  1  Taunt.  141. 

The  record  of  bankruptcy  was  in  evidence, 
which  would  have  bound  Hall,  and  also  Ben- 
nett, his  aiiminialrator.  1  Greenleaf  on  Evi- 
dence, sees.  522,  .'i23.  There  was  no  eviilence 
to  show  that  Bennett  was  holding  for  creditors. 
He  was  Hall's  administrator  in  a  personal  ca- 
pacity  only. 

40"J  'Sixth  Point.  The  title  to  the  property 
in  controversy  (lot  13,  block  No.  881,  city  of 
Galveston)  was  in  Hall  when  he  was  decreed 
bankrupt — the  time  at  which  his  property  vest- 
ed in  the  assignee.  General  Bankrupt  Law, 
■ec  3. 

Hall  bought  from  Snydor,  in  the  autumn  of 
1842,  by  parol  agreement;  went  into  occupa- 
tion and  made  improvements.  Snydor  testifies, 
that  he  considered  Hall  owner  all  this  time; 
"he  would  have  made  the  deed  at  any  time 
after  the  bargain  and  sale."  The  deed  was 
made  April  3d,  1843;  discharge  by  decree, 
June  IBth,  1843. 

"In  the  case  of  a  parol  contract  for  the  sale 
of  lands,  if  afterwarxJs  carried  into  effect  by  a 
conveyance,  the  deed  will  relate  hack  to  the 
date  of  the  contract,"  etc.  4  Kent's  Com.  461, 
note,  last  edition ;  Clary  v.  Marshall,  6  B.  Mon- 
roe, 29B. 

By  the  Texas  statute  of  frauds,  estate  for  less 
than  five  years  could  be  made  by  parol.  Dal- 
lam's Digest,  ei. 

There    was    part   performance    of   the   parol 

1.  By  occupation.  Wilber  r,  Paine,  1  Ham. 
Ohio,  251 ;  Gregory  v.  Mitchell,  1  Hoff.  470. 

2.  By  improvements.  Parkhurst  r.  Van  Cort- 
landt,  1  Johns.  Ch.  274. 

Part  performance  of  parol  contract  for  lands 
saves  the  statute  of  frauds.  4  Kent's  Com. 
481. 

There  was  error  in  the  face  of  these  matters 
of  fact  and  law,  in  refusing  to  charge  as  asked 
for.    (Charge  3.) 

Seventh  Point.  If  Hall  had  possessed  any 
creditors  In  Texns  at  the  time  he  surrendered 
his  Texas  property  (which  does  not  appear  so 
to  be),  and  who  were  thereby  prejudiced.  Hall 
could  have  pleaded  liis  discharge  in  Louisiana 
against  their  demands. 

This  by  statute  of  Texas.  It  would  he  a  legal 
mockery,  in  construing  this  statute,  to  say  that, 
while  it  recognized  the  validity  of  a  foreign  dis- 
charge, it  did  not  recognise  the  effect  of  that 
diBcharge.  There  was  error  in  charging  the  lat- 
ter.    (Charge  12.) 

Bigbtb  Point.  As  against  every  person  but 
the  State,  the  assignee,  although  not  a  citizen 
of  Texas,  as  well  as  plaintilT,  could  succeed  to 
Toll's  rights,  and  hold  land. 

.4)iens  may  take  by  purchase,  and  hold  land. 


until  ofGce  found.    Fairfax  v.  Hunter,  7  Cranch, 
603. 

This  is  so  well  established,  said  a  distin- 
guished justice  of  this  court,  that  the  reason  is 
only  a  search  for  the  antiquary. 

And  until  land  is  seized  by  the  State,  aliens 
may  convey  or  maintain  action.  13  Wend. 
646. 

Naturalization  relates  back,  and  conflrmB  title 
to  land  purchased  during  alienage.  Jackson  t. 
Beach,   1   Johns,  Cas.  390. 

'Texas,  as  a  republic,  having  slept  on  [*41 
her  rights  to  escheat  the  land  vested  by  Hall  in 
his  axsigni'e  (conceding,  argumenti  gratia, 
such  right  to  have  existed),  when  admitted  aa  a 
State,  the  disability  of  the  assignee  was  re- 
moved; and  the  annexation  operated  to  confirm 
his  title  in  the  same  manner  as  naturalization. 
There  was  error  in  refusing  so  to  charge,  aa  at 
charge  9. 

Tlie  points  made  by  the  counsel  for  the  de- 
fendant were  the  following; 

1.  This  is  an  action  of  trespass  to  try  title 
under  the  statutory  regulation  of  Texas,  which 
declares  that  the  trial  shall  be  regulated  by  the 
principles  of  ejectment.  Hartley's  Digest  of 
Texas  Laws,  p.  969.  It  retjuires  a  legal  title 
to  sustain  the  action  in  this  court. 

2.  The  transfer  of  land  by  a  foreign  bank- 
ruptcy is  not  such  a  title.  Whatever  may  be 
doubtful  as  to  the  effect  of  a  foreign  assignment 
in  bankruptcy  upon  personal  estate,  it  is  uni- 
versally admitted  that  it  cannot  convey  real 
property,  which  is  regulated  by  the  law  of  the 
situs.  Story,  ConSict  of  Laws,  Mca.  422,  a 
428,  SBl. 

3.  The  record  shows  that  Oakey  was  a  dti- 
zen  of  Louisiana  at  the  date  of  the  sale  to  Um. 
lie  was  therefore  an  alien,  and  the  tenth  section 
of  the  general  provisions  of  the  constitution  of 
the  republic  forbids  aliens  to  hold  land  except 
by  titles  emanating  from  the  government. 
Hartley's  Dig.  38;  Story,  Confl.  see.  429.  At 
common  law  a  party  may  take  by  a  purchaae, 
and  hold  until  ofUce  found;  but  he  cannot 
take  by  operation  of  law,  or '  by  descent,  or 
by  bankruptcy.  As  he  cannot  hold,  the  law 
will  nnt  cast  the  title  upon  him. 

4.  The  act  of  the  Texas  Congress  does  not 
recognize  conveyances  by  foreign  bankrupt 
assignments.  It  is  confined  to  the  effect  of  the 
discharge.  The  discharge  is  one  thin^  tbe 
assignment  another,  and  they  are  quite  differcEnt 
in  their  effects.  The  Texas  bankrupt  law  re- 
quired a  regular  deed  of  assignment  from  the 
debtor.     Hartley's  Dig.  114.  115. 

5.  The  bankrupt  law  of  the  United  State*  o( 
1841  does  not  provide  for  an  assignment.  Il 
requires  the  applicant  to  present  a  petition, 
with  a  list  of  his  creditors  and  their  places  of 
residence,  together  with  n  schedule  of  hia  pnn- 
erty,  etc.,  and  when  deetared  a  bankrupt,  tbe 
third  section  provides  that  title  to  at!  his  prop- 
erty, real  and  personal,  shall  be  vested  In  ni- 
si gnees  "by  operation  of  law,"  withont  any 
other  assignment  or  transfer.  Such  aa  act  ena 
have  no  extraterritorial  foree  on  real  piupaty, 
for  the  obvious  reason  that  there  would  be  a 
defect  of  jurisdiction.  The  authority  of  tha 
court  could  not  extend  to  lands  beyond  Urn 
United  States. 

'The  title  to  lands  must  be  passed  ne-  f^4% 
cording  to  the  law  of  the  situs.   Tbe  piiitiinirf 
"--         -  11. 
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traii«f«r  of  the  asalgnM,  Conrad,  could  not  pau 
title  to  luida  ht  Texki,  because  it  'was  not  a 
dead  at  common  law,  nor  according  to  the  pro- 
▼iiioiis  of  the  lam  of  Texu.  It  had  neithar  a 
M*l,  nor  the  icroll  recognized  by  the  statutes  of 
Texas.  It  had  no  snbsenbias  'witness,  nor  was 
U  acknowledged  before  an;  T^^K^  or  other  ofG- 
eer,  as  required  by  the  itatntes  of  Texas.  If 
the  Indfrnent  of  the  court  of  bankruptc;  could 
have  had  any  extraterritorial  force  or  authority 
to  transfer  real  estate,  the  instrument  of  the 
eDnunisaioner  Conrad  cannot  operate  as  a  deed 
to  pass  the  fee.  Eartlay's  Dig.  128.  Under 
•ny  aspect  of  the  case,  it  could   not  support 

Ssetment.  More  especially  when  it  was  shown 
lat  there  were  Texas  creditors  at  the  time 
Ball  was  declared  a  bankrupt. 

8.  The  registered  copy  of  the  conveyances 
was  not  competent  evidence,  because  not  legal- 
ly admitted  to  record.  The  originals  were  not 
acknowledged  and  proved,  as  required  by  the 
Texas  registry  act.  and  were  not,  therefore,  evi- 
dence under  her  judiciary  act.  Hartley,  839  j 
lb.   256. 

7.  The  description  in  the  transfer  of  the  com- 
missioner, of  a  "house  and  lot  in  Galveston," 
was  not  sufficient  without  the  interlineation  of 
the  number  and  blocli,  which  was  proved  by 
the  marshal  to  have  been  made  after  the  sale, 
and  in  the  handwriting  of  the  vendee.  This  of 
itself  was  Hul^cient  to  avoid  the  deed  unless  ex- 
plained, and  the  onus  of  the  explanation  was 
on  the  vendee. 

The  following  authorities  were  dted  in  addi- 
tion, to  show  that  title  to  land  in  Texas  did  not 
pass  to  the  assignee  of  a  bankrupt  under  the 
laws  of  a  foreign  country:  Kirby,  313;  1  Hnrr. 
A  McH.  236;  2  lb.  463;  2  Hayw.  24;  4  Mo- 
Cord,  619;  1  Rep.  Con.  Ct.  2B3;  6  Binney. 
353;  0  Pick.  2R6;  Bee,  244;  S  Cranch,  302;  12 
Wbeaton,  361:  3  Wendell,  638;  2  Kent's  Com. 
1st  edition,  330:  20  Jobnson,  264;  4  Wheaton, 
?13;  2  Story,  360  and  830;  I  Metcalf  ft  Perkins' 
Dig.  400,  pi.  123,  124;  I  United  States  Dig. 
iSupplement),  270,  pi.  93,  91. 

Ifr.  Jnstiee  HcLean  delivered  the  opinion  of 
the  court; 

A  writ  of  error  to  the  District  Court  of  the 
United  States  for  Teras  brings  this  case  before 

Under  the  forms  of  procedure  in  Texas,  nn 
action  was  commenced  by  petition,  on  the  2Sth 
of  January,  1R47,  by  the  plaintiff,  for  the  re- 
covery of  a  house  and  lot  in  the  city  of 
OsWeston,  Texas,  described  in  the  plan  of  said 
city,  number  thirteen,  in  block  six  hundred 
and  eighty-one.  The  plaintiff  gave  in  evidence 
43*1  *a  deed  from  the  proprietors  of  the  city 
tor  the  lot  in  controversy  to  James  S.  Holman. 
dated  1st  June,  IS40.  The  same  lot,  on  the  3d 
of  April,  1843,  was  conveyed  to  William  Rail. 
by  Snydor,  the  attorney  of  Holman.  The  piir- 
ebase  was  made  by  Hall,  some  time  before  thn 
dead  was  executed,  and  he  entered  into  the 
poaaearaon  of  the  lot,  made  improvements  there- 
«■,  and  continued  to  occupy  it  until  his  death. 
The  defendant  niies  has  been  in  possession  of 
the  lot  since  the  death  of  Halt. 

On  the  9th  of  February,  1843,  William  Hall 
C^ate  at  Galveston,  Texas")  filed  his  petition 
tor  the  bendBt  of  the  bankrupt  law,  in  the  Dis- 
trict Court  of  the  United  SUtea  tor  the  Eastera 
IS  Ii.  Cd. 


District  of  Louisiana,  and  on  the  10th  of  Marrii 
following  he  was  declared  a  bankrupt.  A 
schedule  of  hi*  assets  was  filed,  among  which 
was  the  lot  now  in  controversy.  Francis  B. 
Conrad,  of  the  city  of  New  Orleans,  waa  ap- 
pointed  his   assignee,   who   gave   bond   as   i 


of  the  house  and  lot,  and  they  were  sold,  in 
pursuance  of  such  order,  to  Oakey,  the  plain- 
tiff, on  the  18th  of  June,  184E,  to  whom  a  deed 
was  executed  on  the  same  day  by  the  assignee. 

Before  the  commencement  of  the  suit,  in 
1844,  Hall  died,  and  Bennett,  the  defendant, 
was  appointed  his  administrator  in  Texas. 
Process  was  issued  against  him,  and  also  against 
niies,  the  person  in  possesaion,  who  refused  to 
recognize  the  right  of  the  plaintiff. 

In  his  answer,  Bennett  avers  that  the  petition 
and  the  matters  and  things  therein  set  forth  are 
not  Hiitlicient  in  law,  etc.,  and  he  prays  judg- 
mpnt,  etc.  And  for  further  answer  he  states 
that  Hall  departed  this  life  before  the  annexa- 
tion of  Tesas  to  the  United  States,  and  that 
administration  of  his  estate  was  duly  granted 
to  the  defendant-  That  he  proceeded  in  the 
discharge  of  his  duties,  and  he  exhibits  accounts 
against  the  estate  of  Hall,  by  himself  and  other 
citizens  of  Texas,  which  were  allowed  by  the 
Probate  Court,  amounting  to  thesum  of  $1,811. 
before  any  conveyance  of  the  bouse  and  lot  by 
the  assignee  of  Hall  was  set  up  or  rcRistered  in 
Galveston  County,  as  the  law  required.  And  he 
avers  that  there  is  no  property  to  satisfy  the 
debts  of  the  estate,  except  the  house  and  lot  in 
controversy. 

Many  points  were  raised,  on  which  bills  of 
exception  were  taken  to  the  rulings  of  the 
court,  in  the  progress  of  the  trial,  but  the  valid- 
ity of  the  deed  of  the  assignee  to  the  plaintiff 
is  the  great  question  in  the  case. 

There  can  be  no  doubt,  the  proceedings  in 
bankruptcy  being  regular  and  bona  fide,  that 
the  property  of  the  bankrupt,  within  "the  ["44 
appropriate  jurisdiction,  became  vested  by  the 
act  of  Congress  in  his  assignee.  At  the  time 
of  the  decree  of  bankruptcy,  and  until  a  short 
time  before  the  sale  and  conveyance  of  the 
property  in  quostjon  to  the  plaintiff,  Texas  was 
an  independent  republic,  and  in  every  respect 
a  foreign  state  to  the  government  of  the  United 
StHtes. 

In  this  country  there  is  some  diversity  of 
opinion  among  the  state  courts,  whether  a 
bankrupt  law,  in  regard  to  personal  property, 
has  an  extraterritorial  operation.  That  it  has 
such  operation  is  a  doctrine  which  seems  to  be 
well  settled  in  England  by  numerous  decisions, 
and  particularly  in  The  Royal  Bank  of  Scotland 
V.  Cuthbert,  1  Rose's  Bankrupt  Cases.  Appen- 
dix, 462.  and  2  Rose's  Cases,  291,  in  which 
Lord  Eldon  said:  "One  thing  is  quite  clear, 
that  there  is  not  in  any  book  any  dictum  or  aii' 
thorify  that  would  authorize  me  to  deny,  at 
least  in  this  place,  that  an  English  commii^sion 
passes,  as  with  respect  to  the  bankrupt  and  his 
r-rediiors  in  England,  the  personal  property  he 
iins  in  Scotland  or  in  any  foreign  country." 

It  is  held  in  England,  that  an  assignment  of 
personal  property  under  the  bankrupt  law  of 
a  foreign  country  passes  all  such  property  and 
debts  owing  in  England;  that  an  attachment  of 
such  property  by  an  Engliati  ctk^Xat,  *\^  or 
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idthout  notlcp,  after  such  an  aasignnlent,  is  in- 
valid. And  the  doctrine  ie  there  established, 
that  an  asBignment  under  the  English  bankrupt 
law  transfers  the  personal  effects  of  the  bank- 
rupt in  foreign  countries.  But  an  attachment 
by  a  foreign  creditor,  not  subject  to  British 
laws,  under  the  local  laws  of  a  foreign  country, 
is  held  valid.  The  principle  on  which  this  doc- 
trine rests  is,  that  the  personal  estate  is  held  as 
situate  in  that  country  where  the  bankrupt  has 
his  domieil. 

A  statutable  conveyance  of  property  cannot 
strictly  operate  beyond  the  local  jurisdiction. 
Any  effect  which  may  be  given  to  it  beyond 
this  does  not  depend  upon  international  law, 
but  the  principle  of  comity;  and  national  com- 
1^  does  not  require  any  government  to  give 
effect  to  such  assignment,  when  it  shall  impair 
the  remedies  or  lessen  the  securities  of  its  own 
citizens.  And  this  is  the  prevailing  doctrine  in 
this  country.  A  proceeding  in  rem  agaJnst  the 
property  of  a  foreign  bankrupt,  under  our  local 
laws,  may  be  maintained  by  creditors,  not  with- 
-itandiug  the  foreign  assignment. 

But  it  is  an  admitted  principle  in  all  countries 
>vhere  the  common  law  prevails,  whatever 
views  may  be  entertained  in  regard  to  personal 
property,  that  reaf  estate  can  be  conveyed  only 
imdoT  the  territorial  law.  The  rule  is  laid  down 
■  li'arly  and  concisely  by  Sir  William  Grant,  in 
tS»]  Curtis  T.  Button,  14  'Ves.  637,  541, 
ivhere  he  says:  "The  validity  of  every  disposi- 
lion  of  real  estate  must  depend  upon  the  law 
i>f  the  country  in  which  that  estate  is  situated." 
The  same  rule  prevails  generally  in  the  civil 
law.  Boullenois,  John  Voet,  ChrietinEcuB,  and 
otheM  (cited  in  Story,  ConOict  of  laws,  35S,3G0|, 
nay:  "As  a  general  rule,  movable  property  ia 
^Tcmed  by  the  law  of  the  domicit,  and  real 
jiroporty  by  the  law  of  the  gitiis  rei." 

This  doctrine  hss  been  uniformly  recognized 
liy  the  courts  of  the  United  States,  and  by  the 
courts  of  the  respective  States.  The  form  o! 
conveyance  adopted  by  each  State  for  the  tranpi 
fer  of  real  property  must  be  observed.  This  is 
a  regulation  which  belongs  to  the  local  sover- 

It  is  argued  that  the  entire  interest  in  the 
property  in  dispute  passed,  under  the  bank- 
ruptcy, to  the  assignee  of  Hall;  and  that,  it 
bemg  sold  under  the  order  of  the  District  Court 
to  the  plaintiff,  the  title  is  vested  in  him,  the 
same  bb  if  the  conveyance  had  been  executed 
by  Hall. 

On  the  appointment  and  qualification  of  the 
assignee,  the  property  of  the  bankrupt,  under 
the  act  of  Congress,  bei'ame  vested  in  him,  for 
the  benefit  of  the  creditors  of  the  bankrupt. 
But  there  was  no  assignment  in  fact  made  by 
Hall.  He  mode  application  for  relief  under 
the  law,  and  may  be  said  to  be  a  voluntary 
bankrupt;  but  there  was  no  other  assignment  of 
his  effects  than  that  which  resulted  from  the 
operation  of  the  law.  As,  under  the  Constitu- 
tion, Congress  exercised  an  exclusive  jurisdic- 
tion over  the  subject  of  banknipti'v.  the  same 
rule  of  procedure  extended  throiighout  the 
Union.  But  the  act  of  Congress  could  have  no 
extraterritorial  effect.  Texas  was  an  independ- 
ent republic  at  the  time  of  the  decree  in  bank- 
riiplcy.  and  consequently  no  claim  under  it, 
even  tts  regards  personal  property,  in  that  re- 
piihUc,  could  be  made,  except  on  the  ground 
B»8 


Ol  comity.  And  on  our  own  prin'ciplea  this 
could  not  be  done,  to  the  injury  of  local  ered- 

Hall  in  his  lifetime  might  have  conveyed  thia 
property  by  observing  the  forms  adopted  by 
Texas.  But  the  assignee  took  no  legal  estate  in 
the  premises  under  the  bankrupt  law;  and  con- 
sequently he  could  not  convey  such  an  e*t*te 
to  the  plaintiff.  No  proposition  would  seem  to 
be  clearer  of  doubt  than  this.  It  is  believed 
that  no  sovereignty  has,  at  any  time,  assumed 
the  power,  by  legislation  or  otherwise,  to  reg- 
ulate the  distribution  or  conveyance  of  real 
estate  in  a  foreign  government.  There  is  no 
pretense  that  this  government,  throu^  the 
agency  of  a  bankrupt  law,  could  subject  the 
real  property  in  Texas,  or  in  any  other  foreign 
government,  to  the  payment  of  debts.  This  can 
only  tie  done  by  the  laws  of  the  sovereignty 
where  such  property  may  be  situated- 

*It  is  said  that  Texas,  by  an  act  of  the  [*4S 
17th  of  March,  1841,  has  recognized  the  validi- 
ty of  foreign  bankrupt  laws.  There  is  nothing 
in  that  act  which  can  affect  the  question  now 
under  consideration.  It  merely  provides,  that 
where  relief  has  been  given  under  any  foreign 
bankrupt  or  insolvent  law  to  an  individual  who 
has  surrendered  his  property,  and  who  after- 
wards shall  become  a  citizen  of  Texas,  he  shall 
be  considered  as  discharged  from  hia  debts,  un- 
less fraud  he  shown. 

But  if  the  assignee  had  power  to  convey  the 
property,  there  would  be  two  fatal  objections 
to  the  title  of  the  plaintiff.  The  deed  is  not 
executed  according  to  the  form  required  by  the 
laws  of  Texas  for  the  conveyance  of  real  eatate. 
Under  such  an  instrument  the  fee  doea  not 
pass.  And  in  the  second  place,  if  the  deed 
were  operative  to  convey  the  fee,  the  property 
would  be  subject  to  satisfy  the  claims  of  the 
Texas  creditors  of  Hall.  Administration  of  his 
p-itat 
liim? 

of  the  debts  of  Hall,  amounting,  as  above  stated, 
to  the  sum  of  eighteen  hundred  dollars,  before 
he  had  any  notice  of  the  bankrupt  proceeding. 
And  it  is  averred  that  these  creditors  trusted 
Hall,  knowing  he  possessed  the  property  in 
controversy,  Bennett,  it  is  insisted,  represents 
only  the  rights  of  the  deceased,  and,  the  right  to 
this-properly  having  become  devested  by  the  de- 
cree m  bankruptcy,  he  can  set  up  no  objection 
to  their  ptainlilT's  title.  This  position  is  not 
sustainable.  The  administrator  represents  the 
rights  of  creditors,  and  as  repards  this  con- 
troversy must  be  oonsiidered  as  otanding  in  th«r 
stead.  He  is  reapon,=ible  to  the  court  for  tba 
faithful  administration  of  all  the  assets  of  the 
deceased  within  the  jurisdiction  under  which 
he  acts.  The  creditors,  who  have  substantiated 
theii  claims  were  not  subject  to  the  decree  of 
bankruptcy.  From  the  property  which  Hall 
was  known  to  possess  in  Texas,  it  is  alleged 
they  gave  him  credit,  and  a  conveyance  of  tba 
property,  imder  the  circumstances,  could  only  b« 
held  valid  by  a  disregard  of  the  rights  of  tfce 
Texas  creditors.  This,  we  suppose,  conld  not 
receive  the  sanclinn  of  the  courts  of  that  Rtate- 
Whether  advanlajre  could  be  taken  of  this  im 
the  present  procedure,  if  the  deed  to  the  plain- 


tiff c< 


h-eycd  the  fee,  it  is  unnecessary 


he  plau 
todeta 


lUO,  The  Ukited  States  v.  Quillek.  46 

loBg  kftn   tha   decree   of   bsnkruptcy,   and   a  waa  expected  to  arrive  at  Vent  Cruz  early  in 

•hort  time  before  the  deed  by  the  aasignee  was  March,  1347,  and  obtained  a  passport  from  the 

made  to  the  plaintiff,  does  not  affect  the  quee-  French  codbuI  for  that  purpose.    But  the  atesm- 

tion.     At  the  time   the  decree  in   bankruptcj  ship  was  wrecked  on  the  island  of  Cuba,  end 

waa  pronounced,   there   was  no  jurisdiction  over  did  not  reach  Vera  Cruz,  and  Guillem  was  Etilt 

this  property;   and  the  subapquent  annexation  in   that   city   when  General   Scott   landed   and 

cannot   entturge   that   juriadiition.     The   rights  closely  beseiged  it. 

of  creditora  were  fixed  by  the  decree.  The   port  of  Vera  Cruz  had  been  blockaded 

47*]    *We  deem  it  unneceaaanr  to  examine  the  by  the  nnval  'forcea  of  the  United  States  [*48 

other  exceptions,  as  we  are  aU  of  tlie  opinion  from   the   commencement   of   tlie   war.     When 

tluit  the  title  to  the  property  in  controversy  did  the  loud  forces  arrived,  and  the  seige  was  about 

not  pass  to  the  assignee,  under  the  decree  in  to   commence.   General   Scott   and   Cominodore 

bankruptcy.  Perry   (who  commanded  the  blockading  squad- 

The  judgment  of  the  District  Court  is  there-  ron)  agreed  to  leave  the  bloclcnde  open  to  the 

tan  amnued.  conauls  and  other  neutrals,  to  psas  out  to  their 

Order.  respective  ships  of  war,  until  the  2Sd  of  March, 

after   which   all   communication   with   the   be- 

This  cause  came  on  to  be  heard  on  the  tran-  sieged  city  waa  interdicted. 

•cript  of  the  record  from  the  District  Court  of       On  the  13th  of  March,  a  French  veasel  called 

the  United   States  for   the  District  of   Texas,  La  Jeune  Nelly  came  into  the  port,  having  run 

and  was  argued  by  counsel;   on  consideration  "'«  blockade.     She  came  in  the  daytime,  with 

whereof,  it  la  now  here  ordered  and  adjudged  her   colors    flying,   nor   is   there   any   evidence 

by  this  court,  that  the  judgment  of  the  said  "i  ttie  record  to  ahow  that  it  was  known  m 

District  Court  In  this  cause  be,  ud  the  same  is  Vera  Cruz  that  she  had  come  into  port  without 

hereby  affirmed  with  coats.  permission    from    the    blockading    ahips.      She 

•  sailed  again  on  the   19th  of  March,  bound  for 

Havre,  in  open  day,  and   without  manifesting 

-  any  desire  for  comealment,  but  yet  in  breach 

of  the  blockade.     But  there  was   no  evidrnce 

__-  _. _— .  ^-..^T-r,    .        «     .  that  Guillem  knew  she  came  in  or  was  sailing 

THE  UNITED  STATES,  Appellant^  ^ut  i„  breach  of  the  blockade.     Guillem  took 

V.  passage  on  board  of  thia  vessel  with  his  family, 

TtAPTTSTB!  GUILLEM,  Claimant  of  One  Bo«  and  took  with  him  in  gold  and  silver  two  thou- 

of  Specie.  sand    eight    bundled    and    sixty    dollars — the 

whole  amount  of  his  three  years'  earnings  in 

Neutral   domiciled   in   enemy's   country— when  Mexico.     The  Jeune   Nelly   had  no  cargo   and 

neutral   ri|^ts   resumed — property — not   for-  sailed  in  ballast.     The  money  of  Guillem  was 

feited  by  breach  of  blockade  oy  vessel.  not   shipped   as   cargo,   nor   invoiced,   but   was 

taken  with  him  as  a  part  of  his  pergonal  etlects. 

A  nratral  leavlDK  a  belllgereBt  coantry.  In  whlcb  The  money  was  chiefly  in  two  bags,  which  were 

**  "?*.*'.°»'=ll"'  '!  "le  commencement  ot  the  war.  j-ept  in  his  state-room,  but  a  part  of  it  was  in  a 

o  the  rlghta  of  a  neiilral  In  bis  person  ,    f      ,  „    ,   , .     „„„„„  '  *^ 

1  he  sails  from  the  hostile  "^'t  about  his  person. 

The  Jeune  Nelly  was  captured  by  the  block- 
ading squadron  a  few  hours  after  she  sailed; 

_  „  „™v-  -^  » ■...,  ,„.^.  .„,  _.  „., and   on  the  night  following  was  wrecked  and 

Ins  from  tile  port,  nolesa  be  knew  of  the  Intenilon  totally  lost  on  one  of  the  islands  near  the  port; 

orthe  nnel  lo  break  it  in  going  out.  ,  l,yj  t],^  pagaengere,  crew,  and  all  the  money 

and  property  on  board,  were  saved.     The  pas- 

TT— „  ,   ,  .1.      ,  .  „  sensers   and   crew   were   immediately   released, 

^  'fo".."'?!!  ''?".'5"=1'f ",      S"  "J  the  mone;  of  Oulllem  and  olbi  prop.rt^ 

^J^T",  P"""-       "?„¥»""'  S'"."  '•'  "»  on  boTd  w.™  token  po„m,lon  of  by  Ih.  oVd.™ 

S."?  ?    ^T°^        S5  ■;  '  '^"  0'  Commodore  Potry,  .nd  ..nt  lo  N.w  Orle.n. 

B.ptuto    Gudlem,    .    French     e,h»n.  jeu  ,„  ,a,„j,o„|„„.    [,"„„  libeled  In  the  Dl.trirt 

do».oJed    m    JI.X.0O     and    h.d    ree.ded   there  Conrt     .nd     eondenrned,     ot    lawfully     ..l...d. 

fr^ji.   5n   '""   ^   .".J      J"  .!  <="in«n.  ,ppe.led  from  thi.  decree  to  the  CIr- 


United   States   vras   declared      His   occupation   ^j^  court  where  it  was  reversed,  and  the 
was  that  of  cook  in. a  hotel,  and  he  was  en-  ...  '_       _ 

gaged  in  it  in  Vera  Onus  when  hostilities  with 


1   qupstion   directed  to  be  restored  ond  refunded 


A    T       '"'■"'""■""»  to  ilm.     The  raptor,  .ppc.led  from  Oil.  luL 

.-,       ^  K  -J  .  ^•"""'\  "'  »"  °°'  »■"":;!■  mentioned  dc^re.  to  the  Sopreme  Conrt. 

™d  ijnd  b^  tnken  no  .tep.  to  become  >  e.ti-  „   „,    „    ^^   j      „^    Sritt.nden    (Attor- 

norf  Mexico.  He  eont.nned  in  Ver,  Cm.  pur-  „;.Gener.H  for  the  .ppell.nt.,  md  Mr.  SonlS 

•ulnj  hi.  ordinu7biniinej.,nntil  helmed  that  ,„',,,,  ^l„,„„, 

"  ■«VJ'  ""''?'"''"  ^  f;?'?,"?.'",'!?;''''  Mr.  Crittenden,  for  the  .ppcllent.: 

5"  ."^  i"'';  5'  ""  '»"f  .'","'•  ""'"'  ^'*'.*"-  A.  it  he.  Iieen  iet  np  .nd  In.l.ted  on  th,t 

Be  Immedi.Mly  pr.p.i.d  to  Wo  the  eonntry  „  ,„,       ,„    embarking   on    board   the    Jenn. 

^  rrtnm  U,  Prance,  »ith  h..  f.mily^  earrymi!  Kelly,  acted  nndcr  pcrml,,lon  of  General  Seott, 

jrtlh  him  .11  the  money  he  bad  «ived.   He  in-  „  i,'„„,„„y  ,„  .^crt.in  >,b.t  Ktnally  took 

tended  to  embark  m  the  Bnti.h  ate.mer,  which  .piac.  .t   the   time  .t  Vera   Cruz.     Tbe   ['J* 

I«ora.— In   war,   domicile   of   onaer   determines  correspondence    of    General    ficott,    a.    to    tbe 

ctraeaeter  of  toeda  whether  hoatlle  or  neutral.    See  operation,  of  the  army  before  Vera  Crn.,  will 

^:S^.*  ^^^"J-JL-S,  ^'"h    °',  "V""-'"  be  found  anne.ted  to  Preadeut  Polk'a  meiwage 

rSir?  eSS^  SSfiSwi   S  uS.™  "  '»   Conin-...   of   December,    1(147,   in   1    Senate 

I.  ^  U.  ■.  081.  Documents,  p.  216,  at  aaq.  /  Prom  thIa  e»rt«. 

IS  Xh  ed.  ri            l^.tKlt^i.    ^«« 


SUPBEUE   COUBT    or    TBE    UHITED    STATES. 


Bpondcnce  it  appLn".*  that  the  landing  of  the 
troops  was  effected  on  tlie  9th  of  March,  and 
that  on  tl'  ■  13th,  in  answer  to  e.  request  of  the 
French  and  Spanish  consuls  that  in  his  opera- 
tions he  might  reepect  the  persons  and  property 
of  French  and  Spanish  subjects,  he  communi- 
cated to  them,  that  in  carrying  the  city,  whether 
hy  hombardment  or  assault,  it  would  he  exceed- 
ingly difficult,  particularly  in  tha  night  time, 
for  hia  forces  to  see  the  consular  flags,  or  to 
discriminate  between  the  persona  and  property 
of  friends  and  the  persons  and  property  of  the 
enemy;  he  could,  therefore,  only  promise  to 
do  all  that  circumstances  might  possihly  permit 
to  cftuie  such  discrimination  to  he  ohservBd. 
He  also  sent  them  safeguards  under  his  signa- 
ture, p.  219.  By  a  letter  of  his  to  Commo- 
dore Ferry,  of  the  22d,  it  appears  that  up  to 
that  time  intercourse  had  been  allowed  between 
the  neutral  vessels  of  war  and'  the  city  and 
castle  of  Vera  Cruz,  but  was  then  put  an  end 
to.  p.  228.  And  a  communication  to  that 
effect  was  mode  by  Commodore  Perry  to  the 
commanders  of  the  neutral  ships  of  war. 
p.  228.  It  was  not  until  the  24th  that  the 
British,  French,  Spanish,  and  Prussian  con- 
suls addressed  General  Scott,  praying  him  to 
suspend  hostilities,  and  to  grant  a  truce,  to  en- 
able their  countrymen  to  leave  the  place  with 
their  women  and  children,  p.  229.  In  a  des- 
patch by  the  Secretary  of  War,  under  date  of 
the  25th,  General  Scott  says:  "All  the  bat- 
teries, Nos.  1,  2,  3,  4,  and  6,  are  in  awful  ac- 
tivity this  morning.  The  effect  is  no  doubt 
very  great,  and  I  think  the  city  cannot  hold 
out  beyond  to-day.  To-morrow  morning  many 
of  the  new  mortars  will  he  in  a  position  to  add 
their   fire,   when,  or   after   the   delay   of    "   " 


carrying  the  city  by  assault.     So  far,  the  de- 
fense bus  been  spirited  and  obstinate. 

"I  inclose  a  copy  of  a  memorial  received  last 
night,  si},'ned  by  the  consuls  of  Great  Britain, 
France,  t>pain,  and  Prussia,  within  Vera  Cruz, 
asking  me  to  grant  a  truce  to  enable  the  neu- 
trals, together  with  Mexican  women  and  chil- 
dren, to  withdraw  from  the  scene  of  havoc 
about  them.  I  shall  reply,  the  moment  that  an 
opportunity  may  he  taken,  to  say,  1st.  That  a 
truce  can  only  be  granted  on  the  application  of 
Governor  Morales,  with  a  view  to  a  surrender. 
2d.  That  in  sending  safeguards  to  the  different 
consuls,  beginning  as  far  hack  as  the  13th 
inslnnt,  I  distinctly  admonished  them,  particu- 
KO*]  larly  the  'French  and  Spiinish  consuls, 
and  of  course  through  the  two  the  other  con- 
suls, of  the  dangers  that  have  followed.  3d. 
That  although  at  that  date  I  had  already  re- 
fused to  allow  any  person  whatever  to  pass  the 
line  of  investment  either  way,  yet  the  blockade 
had  been  left  open  to  the  consuls  and  other 
neutrals,  to  pass  out  to  their  respective  ships  of 
war,  up  to  the  22d  instant.  And,  4th.  I 
shall  inclose  to  the  memorialists  a  copy  of  my 
summons  to  the  governor,  to  show  that  I  had 
fully  considered  the  hardships  and  distresses  of 
the  place,  including  those  of  women  and  chil- 
dren, before  one  gun  had  been  fired  in  that  di- 
rection. The  intercourse  between  the  neutral 
ships  of  war  and  the  cit^  was  stopped  at  the 
last-mentioned  date,  with  my  cuncu: 
which  I  placed  on  the  ground  that  that 

too 


course  could  not  fail  to  give  to  the  enemy 
moral  aid  and  comfort,    pp-  225,  226. 

General  Scott  accordingly,  on  the  same  day, 
addressed  a  communication  to  the  consuls  of 
the  nature  above  indicated,  in  wliich  he  says 
that  he  deeply  regrets  the  lateness  of  their  ap- 
plication, for  up  to  the  22d  instant  the  commu- 
nication between  the  neutrals  in  Vera  Cruz 
and  the  neutral  ships  of  war  lying  off  Sacrifi- 
eio  was  left  open,  mainly  to  allow  those  neu- 
trals an  opportunity  to  escape  from  the  hor- 
rors of  the  impending  siege,  of  which  he  gave 
to  the  consuls  every  atimonition  in  Ms  power. 
pp.  230,  231.  This  communication  was  made 
known  to  the  Mexican  general,  and  led  to  the 
capitulation. 

From  the  preceding  narrative  it  appears  that 
the  only  permission  to  neutrals  given  by  Gen- 
eral Scott  or  Commodore  Peny.  was  to  pass 
from  Vera  Cruz  to  the  ships  of  war  of  tneir 
respective  nations. 

No  treaty  stipulations  between  the  United 
States  and  France,  on  the  subject  of  blockade, 
were  in  existence  at  the  date  of  these  occur- 
rences. There  was  a  convention  made  between 
them  on  the  subject,  in  1800,  but  which  was  to 
l:ist  only  eight  years.  After  the  expiration 
of  that  time,  it  does  not  seem  to  have  been  re- 
newed. 

The  cause  is  now  to  be  heard  in  the  Supreme 
Court,  on  an  appeal  taken  by  the  United  States 
from  so  much  of  the  decree  of  the  Circuit  Court 
as  is  in  favor  of  Guillem  for  the  amount 
claimed  by  him. 

There  can  be  no  question  that  the  Jenne 
Nelly  was  liable  to  capture  for  breach  of  the 
blockade,  and  such  was  the  answer  of  onr 
own  government  to  that  of  France,  when  it 
made  reclamation  on  behalf  of  the  owner  for 
the  value  of  the  vessel.  She  was  guilty  of  a 
violation  of  blockade,  both  in  going  into  Vera 
Cruz  and  coming  out  of  it. 

The  guilt  of  a  breach  inward  is  not  dis- 
charged until  the  end  *of  the  return  voy-  [*5I 
age ;  and  if  a  vessel  is  taken  in  any  part  of  that 
voyage,  she  is  taken  in  delicto.  The  Frederick 
Uolke,  1  Rob.  87;  The  Lisette,  6  Rob.  305;  The 
Joseph,  8  Cranch,  4ijl- 

The  act  of  egress  is  as  culpable  as  the  act  of 
ingress.  The  case  of  The  Frederick  Moike, 
alKive  cited,  is  identical  with  the  present-  The 
Vrouw  Judith,  1  Rob.  151;  The  Neptunus,  I 
Rob.  171;  The  Adelaide.  2  Rob.  Ill,  note. 
The  cases  of  The  Juffrow  Maria  Schroeder,  S 
Rob.  153,  and  The  Welvaart  Van  Pillaw,  8 
Rob.  130,  decide  that  the  offense  of  running  ■ 
blockade  outward  is  not  p\ir^cd  until  the  end 
of  the  voyage,  and  that  until  then  the  vpssel  so 
guilty  is  subject  to  capture  by  any  cruiser  of 
the  blockading  power. 

There  arc  exceptions  in  the  case  of  egress. 
"A  ship  that  has  entered  previous  to  the 
blockade  may  retire  in  ballast,  or  taking  a  car- 
go that  has  been  put  on  hoard  before  tbr 
blockade."  The  Juno,  2  Rob.  118.  That  s 
belligerent  may  lawfully  blockade  the  port  o? 
his  enemy  is  admitted;  but  it  is  also  admitted 
that  this  blockade  docs  not,  according  to  mod- 
em usage,  extend  to  a  ni'utral  vessel  found  in 
port,  nor  prevent  her  coming  out  with  the  ea."- 
go  which  was  on  board  when  the  blockade 
was  instituted.  Olivera  v.  Union  InauraM* 
Company,  3  Wheat.  IM;  I  Kent.  147.  He 
Howard  11> 
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Jeune  Nelly  dot*  not  come  within  either  of 
then  ezceptions.    There  are  other  exceptions, 
for  which  lee  Whe^ton's  Blementa,  S48,  and  2 
Wildman,  201,  but  vhich   b^ve  no  bearing 
this  owe. 

But  to  come  to  the  question  in  the  C8 
Were  the  property  and  elTectH  of  the  neutral 
Guilletu,  on  board  the  Jeuue  Ni'lly  when  ehe 
broke  the  blockade  outward, liable  to  capture! 
The  court  below  has  decided  they  were  not,  on 
the  ground  that  GutUem  had  left  Mexico  with 
an  intention  to  return  to  France,  and  therefore 
vrat  no  longer  a  resident  of  the  power 
whom  the  United  States  were  at  war.  II 
wen-known  law,  that,  it  a  neutral  reside  i 
country  of  one  of  the  belligerents,  his  property 
and  effects  sent  from  that  country  are  liable  to 
capture  by  the  other,  a*  enemy's  property, 
wherever  found  on  the  ocean.  I  Kent's  Com. 
75.  A  national  character,  however  acquired  by 
residence,  may  be  thrown  off  at  pleasure  by  a 
return  to  the  native  country.  It  is  an  advcn- 
titiouB  character,  and  ceases  by  non-residence 
or  when  a  party  puts  faintself  in  motion, 
bona  fide,  to  quit  the  country,  sine  animo  re- 
vertendi,  and  such  an  intention  is  essential  to 
enable  Mm  to  resume  his  native  character. 
Kent's  Com.  78. 

But  with  all  dne  deference  it  is  submitted 
that  these  doctrines  have  no  application 
ease  of  capture  for  breach  of  blockade. 
blockade  hu  the  effect  to  seal  and  shut  up  the 
blockaded  port  against  all  trade  whatsoever, 
sa*]  Sir  William  *Scott  says  it  would  not 
properly  btt  a  blockade,  unleaa  neutrals  were 
restricted. 

"A  blockade  may  be  more  or  leas  rigorous, 
dther  for  the  single  purpose  of  watching  the 
military  operations  of  the  enemy,  and  prevent- 
ing the  egress  of  their  fleet,  as  at  Cadiz;  or  on 
I  more  extended  scale,  to  cut  off  all  access  of 


neutral  vessels  to  that  interdicted  place,  which 
ia  strictly  and  properly  a  blockade;  for  the 
other  ia,  in  truth,  no  blockade  at  all,  as  far  as 
nentrali  are  concerned.  It  ia  an  undoubted 
ri^t  of  belligerents  to  impose  such  a  blockade, 
though  a  severe  right,  and  as  such  not  to  be  ex- 
tendnl  by  construction;  it  may  operate  as  a 
KTievance  on  neutrals,  but  it  is  one  to  which, 
by  the  law  of  nations,  they  are  bound  to  sub- 
mit.' TheJuSrow  Uaria  8chr(Eder,3  Bob.  164. 
The  decision  in  the  case  of  The  Vrouw  Ju. 
dith,  1  Rob.  IGl,  which  was  a  case  of  viola. ! 
tion  of  blockade  outward  by  a  neutral,  says: , 
"Now,  with  respect  to  the  matter  of  blockade,  I 
I  mnat  observe  that  a  blockade  is  just  as  much  | 
nolated  by  a  vessel  passing  outwards  as  in. 
wards.  A  blockade  is  a  sort  of  circumvatla. 
tion  ronnd  a  place,  by  which  all  foreign  con- 
nection and  eorrespondence  is,  as  far  as  human 
force  can  effect  it,  to  be  entirely  cut  off.  It  is 
intended  to  suspend  the  entire  commerce  of 
the  placv,  and  a  neutral  ia  no  more  at  liberty  to 
■anat  the  tr^e  of  exportation  than  of  im- 
portation. 

"To  abut  up  th»  porta  of  a  country,  and  ex- 
dnde  neubala  from  all  commerce,  is  a  great 
IneonTenienee  upon  them,  although  it  is  one  to 
wUeh  th^  are  bound  to  anbmit;  for  there  is 
■■>  prladpla  of  the  law  of  nations  better  estab- 
Uabed,  tbui  that  a  belligerent  has  a  right  to 
impoae  a  bloekada  on  the  porta  of  hia  enemy." 
Th*  Jimo,  t  Rob.  117. 
It  I*,  ed. 


On  the  part  of  the  United  States  it  will 
therefore  be  contended: 

1.  That  the  money  of  Guillem  was  liable  to 
capture. 

The  consequence  of  a  breach  of  blockade  is 
the  confiscation  of  the  ship,  and  the  cargo  is  al- 
ways prima  facie  implicated  in  the  guilt  of 
the  owner  and  master  of  the  ship.  1  Kent's 
Com.  151. 

In  the  case  of  The  Mercurious,  1  Rob,  84,  it 
ia  decided  that,  to  make  the  conduct  of  the 
ship  affect  the  cargo,  it  is  necessary  to  show 
that  the  owners  of  the  cargo  were  connusant  of 
the  blockade  before  the  cargo  was  shipped;  or 
to  show  that  the  act  of  the  master  binds  them. 
The  blockade  of  Vera  Cruz  waa  established 
shortly  after  the  declaration  of  war,  in  May, 
1840.  Now,  Guillem  was  at  that  time,  and  up 
to  the  day  of  his  departure,  living  in  the  city, 
and  must  have  daily  seen  the  blockading 
squadron  cruising  off  the  port,  and  could  not 
iretcnd  ignorance  of  the  blockade.  Both  in 
his  claim  and  examination  as  a  witness,  {*5S 
he  admits  that  he  knew  of  it;  yet,  with  full 
knowledge  of  its  existence,  and  as  if  in  de- 
fiance and  derision  of  it,  he  eni!>arked  hia 
property  on  board.  He  was,  therefore,  by  his 
own  admission,  guilty,  and  his  property  is  good 
prize.  "A  breach  of  blockade  subjects  the 
property  of  all 'those  concerned  in  it  to  confis- 
cation. The  penalty  attaches  to  all  those  who 
privy  to  the  fraud,  by  themselves  or  their 
_  Its.  2  Wildman,  203,  referring  to  the  case 
of  The  Wasser  Ilundt,  Dodson,  27. 

But  it  is  said  that  this  money  is  not  good 
prize,  because  it  was  not  shipped  as  cargo.  In 
le  warfare,  private  property  taken  at 
afioat  in  port,  ia  indiscriminately  liable' 
,ure  and  confiscation.  Wheaton'a  Ele- 
ments', 405. 
Beaidca,  money  baa  been  recognized  by  Con. 
ess  as  good  prize  of  war.  By  the  eichth  ar- 
ticle of  the  rules  and  regulations  of  tne  navy 
(2  Stat,  at  Large,  46},  it  is  declared:  "That  no- 
person  shall  take  out  of  a  prize,  or  vessel 
seized  as  prize,  any  money,  ptate,  goods,  or 
any  part  of  her  rigging,  unless  it  be  for  the 
better  preservation  thereof,  or  absolutely  neces- 
sary for  the  use  of  any  of  the  vessels  of  the 
United  States,  before  the  same  shall  be  ad- 
juiigcd  lawful  prize  by  a  competent  court;  but 
whole,  without  fraud,  concealment,  or  em- 
blement, shall  be  brought  in,  and  judgment 
passed  thereon,  upon  pain  that  etcry  person  of- 
fending herein  shall  forfeit  his  share  of  the 
capture,  and  suffer  such  further  punishment  as 
a  court-martial,  or  the  court  of  admirally  in 
which  the  prize  ia  adjudged,  ahall  impose." 

And  by  the  ninth  article  it  ia  declared: 
"That  no  person  in  the  navy  shall  atrip  olf 
their  clothes,  or  pillage,  or  in  any  manner  mal- 
treat persons  taken  on  board  a  prize,  on  pain  of 
such  punishment  as  a  court-martial  shall  ad- 
judge." 

It  has  been  before  remarked,  that  Lieutenant 
McLaughlin  must  have  been  misinformed  as  t» 
the  money  bi'ing  liik<'n  from  the  persons  of  the 
people  found  on  board  the  .Teunc  Nelly.  Guil- 
lem himself  admits  that,  with  the  exception  of 
the  ninety-seven  and  a  half  douhloona,  it  was 
taken  by  the  boata  of  the  Mississippi  from  the 
wreck  to  that  vessel,  in  buckets,  the  bags  con- 
taining it  having  burst.    Aa  to  t^  \m^^uV.\o^ 
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cast  upon  an  officer  who  ie  not  named,  «■  to  the 

ninety  ■■even  and  a  half  doubloona,  there  is  not 
a  particle  of  evidence  in  tlie  case  ta  suatain  it. 

2.  That  no  permiseion  had  been  pven  either 
b}'  General  Scott  or  Commodore  Perry,  at  the 
time  Guitlem  left  Vera  Cruz,  allowing  neutrals 
to  '.eave  that  port  with  their  property. 

By  the  letters  of  General  Scott  and  Commo- 
dore Perry  before  referred  to,  all  the  permission 
5J*]  allowed  to  neutrals  waa  to  'have  inter- 
course with  the  veflseU  of  war  of  their  respec- 
tive countries,  and  even  that  permisaion  was 
withdrawn  on  the  22d  of  March. 

General  Scott,  in  his  let^er  of  that  date  to 
Commodore  Perry,  sajB:  "I  have  thia  moment 
received  your  note  of  this  date,  inquiring 
whether,  in  my  opinion,  it  may  not  be  a  ueccB- 
sary  measure  of  expediency  to  stop,  for  the 
present,  the  intercourse  heretofore  allowed  be- 
tween the  neutral  vesiicls  of  war,  off  this  coast, 
and  the  city  and  castle  of  Vera  Cruz."  General 
Scott  opproved  of  the  course  suggested. 

Commodore  Perry,  in  his  letters  to  the  Com- 
manders of  the  foreign  vesseis  of  war,  on  the 
same  day,  says:  *'The  city  and  castle  of  Vera 
Ctuz  being  now  closely  besieged  and  blockaded 
by  the  military  and  naval  forces  of  the  United 
States,  it  baa  become  necessary  to  prevent  all 
CO  ui  muni  cat!  on  from  outside,  unless  under  a 
flag  of  truce.  I  am,  therefore,  constrained  to 
inform  you,  that  all  intercourse  between  the 
vessels  and  boats  under  your  command,  and 
that  part  of  the  Me.xican  coast  encompassed  by 
the  United  States  forces,  must  for  the  present 

General  Scott,  in  his  letter  to  Secretary  Marcy 
under  date  of  the  25th  of  March,  says;  "That, 
although  on  the  13th  of  March  I  had  already 
refused  to  allow  any  persons  whatever  to  pass 
the  line  of  investment  either  way,  yet  the 
blockade  had  been  left  open  to  the  consuls  and 
other  neutrals,  to  pass  out  to  their  respective 
sliipa  of  war,  up  to  the  22d  instant,"  and  that 
tliis  intercourse  was  tlieo  stopped. 

Ucacral  Scott's  letter  to  the  consuls  is  to  the 
same  effect,  speaking  only  of  communication 
between  the  neutrals  in  the  city  and  the  ships 
of  war  of  their  respective  nations. 

There  is  not  one  word  in  these  letters  which 
-affords  a  pretense  to  say  that  neutrals  were  al- 
lowed to  ship  their  property. 

This  case  has  been  presented  as  one  of  hard- 
ship. On  this  subject  the  court  said,  in  the 
case  of  The  Joseph,  8  Cranch,  454:  •"Although 
these  considerations,  if  founded  in  truth,  pre- 
sent a  cose  of  peculiar  hardship,  yet  they  af- 
ford no  legal  excuse  which  it  is  competent  to 
this  court  to  admit  as  the  basis  of  its  decision." 

Mr.  Soule,  for  the  claimant,  made  the  fol- 
lowing points : 

1st.  Guillem  was  a  native  of  France  not 
naturalised,  had  resided  in  Mexico  only  three 
years,  was  not  a  merchant  or  trader,  but  only  a 
cook.  The  money  carried  by  him  was  not 
shipped  aa  cargo,  did  not  appear  on  any  mani- 
fest, and  was  his  ncrcssary  mi-ans  of  support ; 
and  was  no  more  to  be  interfi-roii  with  than  if 
it  had  been  a  bill  of  e-xchaiige  or  bank  notes. 
&&■]  '2d.  As  soon  as  neutrals  who  reside  in 
an  enemy's  country  turn  Ihrir  back  on  the 
enemy's  country,  they  resume  their  neutral 
character.  Wheaton  on  Int.  Ijiw,  371,  374, 
.77.'>.  378;   1  Kent's  Com.  75,  77,  78. 


3d.  Anyone  has  a  right  to  embark,  even  in  a 
vessel  guilty  of  the  violation  of  the  blockade, 
as  a  passenger,  and  himself  and  his  personal 
effects  are  not  to  be  interfered  with.  Ttie 
guilt  of  the  vessel  does  not  attach  to  the  pas- 
sengers and  his  effects.  By  personal  ettenta  are 
meant  his  baggage,  wearing  apparel,  and  other 
property  attached  to  his  person,  in  contradis- 
tinction to  gooiia  and  merchandise. 

4th.  The  permission  of  General  Scott  to  leave 
Vera  Cruz,  and  repair  on  board  of  national  ves- 
sels, justifies  Guitlem  in  going  on  board  of  the 
Jeune  Nelly;  and  his  having  taken  his  passport 
to  go  by  the  British  steamer  in  February,  1847, 
shows  that  it  was  not  his  intention  to  violate 
the  blockade;  and  his  embarking  in  the  Jeuns 
Nelly  must  be  considered  as  an  act  of  necessity 
and  distress,  there  being  no  other  means  of 
leaving  Vera  Cruz. 

First  Point.     The  nationality  of  Guillem  is 
proved  by  his  own  oath,  by  the  testimony  t4 
Cassalet,  and  the  passport  of  the  French  cMi- 
sul;  and  the  same  evidence  proves  that  he  was 
not  naturalized,  and  that  his  residence  had  beat 
only  three   years.     Sir  William   Scott   lays  it 
down  that  the  shortest  period  of  time  to  ea- 
tablish  a  residence  is  four  years;  and  all  thean- 
thorities  seem  to  consider  that  the  rule  of  resi- 
dence  and   identiri cation   with   the   enemy   at- 
taches   more    particularly    to    the    eonunercisl 
character,  and  the  property  captured  is  ajway* 
spoken   of   as   cargo   or   merchandise.      In   tb* 
present  case  Guillem  was  a  cook;  what  he  bad 
with  him  was  money,  which  is  a  personal  effect. 
In  countries  where  no  banks  exist,  a  man  tlST- 
els  with  gold  and  stiver.     The  most  eictraordi- 
nary  part  of  this  transaction  was,  that  Guillev 
had  ninety-seven  and  a  half  doubloons  in  Ul 
pocket;  and  when  invited  to  change  his  clothes, 
which  were  wet,  and  he  was  emptying  his  fotk- 
ets  for  that  purpose,  an  American  officer  wl» 
had   proffered   him   the  change  of  clothes  laiil 
bis  hand  upon  the   money.     A  cook,  no  mon 
than  any  other  person,  can  travel  with  a  inU 
and    children    without    money.      The    presttt 
case  bears  not  the  slightest  analogy  to  the  <M) 
of  Henry   Kogers  et  al.  and  United  State*  t. 
The  Amerii-an  Schooner  Amado.     In  that  ts» 
Rogers  had  resided   thirteen   years   in  MexiOi 
and  still  remained  there.    The  cargo  waa  taM 
in  a  vessel  sailing  under  Mexican  colors,  whi^ 
was  owned  by   Rogers,  who  was   a  mercbsit- 
Ilis  residence,  the  nature  of  the  cargo,  and  t^ 
circumstances  under  which  it  was  captured,  *^ 
stamped  the  'vessel  and  cargo  as  Mexi-  ['*• 
can.     It  has  been  said  by  an  able  writer,  Uwt 
truth  depends  upon  distinction,  and  that  la'  * 
the  science  of  distinction.     It  is  impossibl*  Iv 
a  mind  ni-cuslom.'d  to  diacrimination  not  lO^«^ 
ceive  the  most  manifest  distinction  betweeitk* 

t^econd  point.  The  second  point  is  fvUf 
sustained  by  the  authorities  cited ;  and  we  bsN 
only  to  inquire  wlietlier  the  facts  of  the  ctm 
bring  Guillem  within  the  exception  laid  do** 
in  the  law.  Sir  William  Scott,  in  the  rtM<* 
The  Harmony,  2  Rob.  Adm.  324,  says;  "IW  | 
is  the  grand  inpreilicnt  in  constituting  if" 
eil."  In  most  cases  it  is  unavoidably  «•• 
elusive:  and  in  that  case  that  eminent  pW* 
decided  that  four  years  were  sufficient  to  i» 
the  domieil  of  the  party  In  the  case  ot  IM 
Indian  Chief,  determined  in  inw.  ^ir  Wlllisa 
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Scott     said     (WiiBatOD     on     Int.     T^w,    371) : 
"Talking  it  to  be  clear  that  the  natiunal  cliar- 
ai.-ter  of  Mr.  JohiiBoii,  as  a  British  merchant, 
was  founded  in  residence  only,  that  it  was  ac- 
quired br  reaideace,  and  rested  on  that  circum- 
■tanca  uone,  it  must  be  held  that,  from  the 
moment   he   turned   hia   back   on   the   countr; 
where  ha  had  resided,  on  his  way  to  his  own 
country,  he   was  is   the   act   of   reauming   his 
original  character,  and  must  be  considered  as 
an   American.      The  character   that   is   gained 
by  residence  ceaaes  by  non- residence.     It  is  an 
adventitious  character,  and  no  longer  ailhercs 
to  him  from  the  moment  that  he  puts  himself 
in  motion,  bona  fide,  to  quit  the  country,  sine 
animo  reverteiidi."    In  the  case  of  The  Ocean, 
determined   in    1804,   Sir   William    Scott    says 
( Wheaton  on  Int.  Law,  376):  'It  would,  I  think, 
be  going  further  than  the  law  requires,  to  con- 
clude  tnia   person   by    his   former    occupation, 
and  by  hia  constrained  residence  in  France,  ao 
as  not  to  admit  liim  to  have  taken  liimaelf  out 
of  the  effect  of  eupcrvcning  hostilities,  by  the 
meaoa    irhich   he    had    used   for    his    removal. 
On   sufficient  proof   being   made   of   the   piop- 
erty,  I  shall  be  dis|>oaed  to  hold  him  entitled  to 
restitution."     Again,  in  the  case   of   The  Dric 
(^broeden,  Wheaton  on  Int.  Law,  375,  Sir  Wil~ 
liam   Scott  observes,  that  "pretenses  of  with- 
drawing funds  are,  at  all  times,  to  be  watched 
with  considerable  jealousy;  hut  when  the  tniiiB- 
Mtion   appears   to   have   been   conducted   bona 
fi^  irith  that  view,  and  to  be  directed  only  to 
the  removal  of  property   which   the  accidents 
of   war   may   liave    lodged    in   the   belligerent 
country,  caaea  of  this  kind  are  entitled  to  be 
tmted     with     some     indulgence,"      Wlieaton, 
lat  Law,  378,  says:    "But  this  national  char- 
Ktfr  which  a  man  acquires  by  residence  may 
he  thrown  off  at  pleasure  by  a  return  to  his 
native  country,  or  even  by  turning  his  back  on 
(^  country  in  which  he  resided,  on  his  way  to 
*Mtber.     The  reasonableness  of  this  rule  can 
*'*]     hardly     be     disputed.      'Having     once 
"luired  a  national  character  by  residence  in  a 
'oreigQ  country,  he  ought  to  be  bound  by  alt 
■be  Mmaequences  of  it  until  he  has  thrown  it 
°I|  nther  by  an   actual  return   to   his  native 
""uitry,  or  to  that  where  he  was  naturalized. 
"ihy  commencing  his  removal,  bona  fide,  and 
Ituut  an   intention   of   returning.      If   any- 
^t  short  of  actual  removal  be  admitted  to 
*'^k  a  change  in  the   national  character   ac- 
Vifed  by  residence,  it  seems  perfectly  reason- 
*Ut  that  the  evidence  of  a  bona  fide  intention 
•bmild  be  such  as  to  leave  no  doubt  of  its  sin- 
*i'r."     The  same  doctrine  is   recogniaed   by 
^t,  as  being  the  rule  of  decision  in  the  courts 
^  tbe  United  States.    See  Kent's  Com.  75,  77, 
%  and  the  authorities  there  cited. 

GsiUem  comes  completely  within  the  rule. 
JV  *ar  between  Meneo  and  the  United  States 
•Wke  out  very  unexpectedly  in  May  or  June, 
'Ml,  without  formal  declaration,  and  more  re- 
*Q>bltd  the  incursions  of  our  aborigines  than 
the  ufual  mode  of  making  war  adopted  in  a 
ciiiliKd  country.  Commissioners  to  make 
f*M>  aeeompanied  our  invading  army,  and  no 
*«  raoU  realise  that  there  was  to  be  any  per- 
Nsmt  war  between  the  United  States  and 
Ifadeo,  and  propoeaU  of  peace  were  exppi^ted 
h  sccoo^any  every  despatch.  It  was  fully 
*Xpeeted  that,  when  the  Northern  army  should 
is  L.  ed. 
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reach  Jlontercy,  the  war  would  cerlainty  come 
tu  a  close.  These  circumsLancfs  fully  explain 
and  account  for  the  stay  of  Guillem  from  June, 
I84e,  to  February,  1847.  Some  time  might  be 
necessary  to  collect  what  was  due  to  him;  his 
term  of  contract  might  not  have  expired,  and 
the  blockade  itself  interposed  a  difficulty 
against  leaving  Vera  Crux,  for  it  was  not  possi- 
ble to  leave  Mexico  and  go  to  a  neutral  coun- 
try otherwise  than  by  sea.  But  as  soon  as  it 
was  found  that  the  war  had  assumed  a  per- 
manent character,  that  an  army  had  been  sent 
to  in\ade  Mexico,  Guillem  resolved  to  leave 
with  his  wife  and  duldren,  and  the  result  of 
their  industry  and  economy,  and  accordingly 
prepared  to  embark  in  February  in  the  British 
steamer.  The  wreck  of  that  vt'sael  on  the 
island  of  Cuba  defeated  his  intention.  His  own 
statement  and  that  of  Casaalet  of  the  man 
ner  in  which  La  Jeiine  Nelly  entered  Vera 
Cruz,  in  open  day  in  fine  weather,  on  the  13th 
of  March,  might  well  induce  him  to  believe 
that  she  had  entered  by  permission.  This  was 
the  very  day  on  which,  according  to  General 
Scott's  despatch,  he  had  given  permission  to 
neutrals  to  withdraw.  This  communication 
bad  doubtless  been  made  known  to  the  French 
naval  authorities.  It  does  not  appear  that  La 
Jeune  Nelly  took  in  cargo;  and  for  aught  we 
know  she  might  have  considered  herself  with- 
in the  permission  granted  by  General  Scott, 
with  the  consent  of  Commodore  Perry,  to  leave 
the  blockade  open  to  the  consuls  and  other 
iieulrnis,  to  pass  out  to  their  respective  ships 
•of  war,  up  to  the  22d  of  March.  If  [•58 
the  blockade  was  left  open  to  neutral  persons 
to  pass  out,  it  was  surely  left  open  for  the 
neutral  vessels  which  should  convey  them;  and 
the  guilt  of  La  Jeune  Nelly  in  running  the 
blockade,  if  indeed  she  did  run  it,  was  purged 
by  the  permission  thus  given  to  neutrals  to 
pass  out  in  neutral  vessels,  and  was  the  reason 
why  La  Jeune  Nelly  left  Vera  Cruz  on  the 
20th  of  March  in  open  day,  with  her  colors  fly- 
ing and  fearle.ts  of  interruption.  And  this  ie 
the  reason  why  the  capture  of  that  vessel  and 
her  shipwreck  have  been  made  cnuse  of  claim 
against  the  government  of  the  United  States. 
And  surely,  under  these  circumstances,  the 
property  of  Guillem.  a  neutral  who  left  Vera 
Cruz  with  the  Moi-kade  open,  cannot  be  con- 
demned. Iji  Jeune  Nelly  was  on  her  way 
from  Vera  Cruz  to  Socrificios.  when  she  was 
captiircil  and  wrecked;  and  if  neutrals  were 
permitted  to  go  to  Sacrificios,  their  movements 
afterwards  cannot  be  controlled.  All  these 
circumstances  should  be  constriicd  very  favor- 
ably towards  a  pwrty  so  peculiarly  situated. 

Third  Point.  But  admitting  that  La  Jeune 
Nelly  had  violated  the  bloekaile,  and  that  the 
permission  of  General  Scott  and  Commodore 
Perry  to  neutrals  to  depart  did  not  purge  the 
violation,  and  that  she  wq»  a  guilty  vcbspI, 
and  with  her  cargo  was  subject  to  condemna- 
tion, it  is  contended  for  the  claimant  that  this 
nd  liability  to  condemnation  do  not  in 
.nncr  extend  to  a  passenger  and  hjs  ef- 
The  French  crow  of  I,a  Jeune  Nelly 
could  not  be  mode  prisoners  of  war,  nor  pun- 
iiahed  in  any  other  manner,  nor  could  their 
personal  effects  he  confiscated;  a  fortiori  could 
not  those  of  a  passenger.  The  decided  autst 
settle  beyond  dispute,  that  tho  pcisoii  axk&'pci^- 
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crty  of  a.  neutral,  withdrawing  himBelf  after '  was  to  be  suppoaed  that  General  Scott  aai 
the    breaking   out   of    war   from    the   enemy'e  i  Commodore  Perrj  were  in  good  faith  in  giving 

country,  even  on  board  of  an  enemy'a  vessel,  this  permisBion,  andin  raising  the  blockade  for 

are  not   subject   to   condemnation.       The   flag  the  escape  of  neutrals,  and  bo  long  aa  neutrals 

does    not    protect    any    enemy's    property    in  took  advantage  of  this  permiasion  in  good  faith, 

neutral   bottom,   and   neutral   property,   if   not  and  did  not  attempt  to  cover  Mexiceji  property, 

contraband   of  war,  is  not  condemned  by  the  our  courts  would  respect  and  enforce  the  rights 

character  of  the  flag  or  of  the  bottom;  and  if,  thua  conferred.    The  libel  in  the  present  case  is 

in  place  of  being  gold  and  silver,  the  currency  said  to  be  for  the  benefit  of  the  officers  and  men 

of  the  country  and  the  personal  effects  of  the  of  the  vessels  of  the  squadron  in  the  Gulf  of 

neutral,  Guillem  had  converted  his  property  in-  Mexico.      This    squadron    wbb   commanded   by 

to    any    of    the    productions    of    Mexico,    and  Commodore  I'erty,  and  neither  he,  his  officer*, 

sailed  in  a  Mexican  vessel  with  his  family,  and  nor  men  will  be  allowed  to  profit  by  the  breach 

with   the   undoubted   purpose    of    withdrawing  of   the   permission   thus   given   to   neutrals   t« 

himself  from  the  Mexican  dominions,  his  prop-  withdraw    •themselves,      when   once    on    [*•• 

erty  would  not  have  been  liable  to  condemna-  board  of  the  neutral  ships  of  war,  the  neutral* 

tion.      This  point  is   fully  established  by   the  are  at  liberty  to  go  where  they  please;  wheth- 

caae  of  The  &dian  Chief,  above  referred  to.  er  the  raising  of  the  blockade  extended  to  Ia 

If  the  argument  has  satisfied  the  court  that  Jeune  Kelly  or  not,  is  a  question  which  reiuaiiu 

Guillem's  three  thousand  dollars,  the  earnings  to  be  settled  between  the  governments;  but  it 

of  his  three  years'  labor,  can  in  no  proper  sense  is  presumed  that  the  courts  will  compel  respect 

of  the  words  of  the  English  language  be  called  to  such  a  permission  given  by  the  commander 

cargo,  but  are,  and  are  to  be  considered  as,  the  of   the   naval   nnil   land   forces   of   the   United 

59*]    baggage   and   'personal   effects   of   Guil-  States.     In  evtvy  point   of  view,  therefore,  in 

lem,    it    is    impossible    to    conceive    how    the  which  the  case  can  be  considered,  it  is  believed 

conclusion  is  ever  to  be  arrived  at,  that  they  that  this  court  will  affirm  the  judgment  of  the 

are   subject   to  condemnation   because   he   em-  Circuit  Court,  and  will  decree  that  the  costs  be 

barked  in  a  guilty  vessel.    In  favor  of  neutrals,  paid  out  of  that  part  of  the  property  seiied 

the  laws  of  war  are  to  be  strictly  construed.    A  which  was  condemned. 

neutral   vessel,   violating   a   blockade,   and   her       .f,    ru:  f   i     .■       •p.—  j  i-     i   ti.     —j- 

cargo  are  to   be  condemned  as   priw   of   war;  jo^^j  9^  t  ^  delivered  the  ojmm- 

^^:rT%"^'k'''"'^'''r''V'Z  ^—  "^'  hldN^TdomiTed'in"''^ 
^tfe^^  wouMt^^sde^re^rtvTi  f^V^H  IZ^'  l^tZZ'r'i^r:^'''^^ 
m  furor  ^oTcondemnation,  who  should  estat^  t  ' "w  °  ^I^^^l  in  w.  ™n  .^^^^ JI^«  ^ 
lish  the  precedent.  Whether  or  not  gold  and  ^tS^  „as  made  T^^y  ZTA^t^^V^ 
^e^d'to  tb   t  ™1'''"'  a?  merchandise  in   ^'"^  aTrenTh'vesscT'S^nd' f  Ha™,    m 

^ufpl^or"rcrtL^aVe"  hip;'ei°'irs  s  rtfo^wf  T^T"  ^'"''' ''  rx 

r„iPr  ..  ^"^''"='"8  merchand.se  they  may  ^^i,J,^^„^  ^i„,.t  hundred  and  sixty  dollars;  u>l 
well  be  considered  as  cargo;  but  .f  earned  by    „„g  ^^^  earl.in.^s  of  his  industry  In  Mexico,  asd 

or^^t^.r^^n.tn  H«^ti"^    ^   "  I^""^^,   """"^'^     »«'"'''   ^^^^  ''""    f«^  ""C  SUppori  of   himSelf  «rf 

;r    i-   J  '"''"'''"I"'  "  '"B'-      i-yy  t""  '<  Mi  impr..Beil  ..pon  Mm  aid  bn  propettl  M 

;\       ™     a   '.'    r   °«         1   "':'""'•'•«"  thmfofe  been  throw.  .1;   .nd  .;.£.«]. 

which    surround    it.      Guillem    leaving    Mexico  „„ii„,i  t^™  v»>n  rs...,  i,        .  ™  j  it      u  -,. 

»ilh  hi.  wU.  ud  .mm™,  Ighorant  of  com-  f"'"'!  .'T.Iit  JiSi  .t  i    .  T?  S 

mmh.nl.,  .nd  p.rh.'p,  u..bl.  lo  pro..,.  '°,?",/'S' ""''.?;''''='•  S' '  ■J™!"'' 'll 
th.m,  «rri,d  wllh'hlm  Si.  .mail  tort.n.,  i.  Ih,  S''  ,;.'"•  '.'T.  ?■„;' l*  il.'  ZS^Z, 
i_  '  u  _     ._j  t  t  „       _      -.1.      L-  1.   L      the  rignts  of  the  neutral  in  this  respect  hir' 

t.r  ..S  t     t?7;         »  j1  "i'l  •'"■?•  >»™  '«ogi"»d  In  th.  pri«,  iT.™  rf 

»™  I    .   "L  .V  ,1.     .      .  d  ir.-,™e,  b.l.«.  E.Bli.d,  ..d  were  ^..ctloned  bj  tM.  OTit  i. 

momy  ..mri  >.  H.  p.p.o..!  prop.rly  of  th.  He"„„'„f  Th.  V....,  8  Oranth.  280,  281.   !■- 

p....ng.r,  and  mo..y  .tapped  to.  th.  ordm.jy  j„j   ,,  j„  ^„  ..d.r.U.d  that  th™ipp.iU.» 

m.d.    ,t  ..  '"P.""""  "  "'""'"'^  """  *?".  ground  th.t  It  wa.  liabli  to  b.  tT..t«i  a.  !>• 

thrm  thou.and  dollani  of  gold  and  .ilver  .arned  „„„„,,.  „.           -      .  u  =  .u  ui  iii«™  .. 

by  Gulll.»,  on,  halt  of  it  on  M.  p„..n.  ...  be  '"J.  j™'  T'lT^,!  "  'S°.    ■',    ■    ^Sl 

cond.m..d  a.  th.  ...go  ol  L.  Je™  N.ll,.  ,iTi,r  1  Ll.f.j  I.  ,i.             I      .T^ 

I-       11.  11  ■   »       ml.      i   .  _     ..     i  .1-         .   .  that.  If  it  IS  roearued  a*  the  property  of  a  dm 

Fourth  Point.      The  statement  of  this  point  t^i'i^  „,„^  .hipped  in  violation  of  the  biort- 

cames  its  own  argument  with  it.    If  the  block-  ajg.   ^„^   that   the  character  of   the  \-e*iel  ■■ 

ade  was  raised  for  the  purpose  of  permitting  ^.,,i<.h   it   was   found   also   subject*   it  to  «»■ 

neutrals  to  go  on  board  of  the  neutral  ships  of  demnation. 

war,  it  is  to  be  supposed  they  would  be  per-  So    far    as    concerns    the    breach    of    blo*- 

mftted  to  carry  their  clothes,  personal  effects,  ade,  the  attempt  to  pass  out  of  the  port,  witfc 

liBRgage,   and   money    with   them.      We    must  this  monev  whs  not  of  itself  an  offense,  ap*rt 

mppose  that  thej  could  have  gon»-  to  the  neu.  from  the  vessel  in  which  he  sailed.    The  »*■ 

1  rnl  ships  of  war  either  in  cutter*  or  other  small  ade  had  bcon  opened   for  the  purpo*«  of  i*" 

•  raft  of  those  vessels,  or  in  Mexican  craft.     It  bling  consuls  and  other  neutrals  to  paw  oat  tt 
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their  rcBpectiTe  •hips  of  war,  soon  after  Gener 
al  Scott  landed  and  inveated  the  town.  And  i< 
«antinuad  open  for  that  purpose  until  the  22d 

•  1*]  of  Hiuvh.  It  ia  'true  that  tlie  permission 
was  confined  to  ships  o(  war.  But  the  reason 
la  obvious.  They  were  the  onlj  vessels  that 
could  be  aafel}'  allowed  to  communicate  with 
the  town  then  closely  besciged.  And  the  per- 
mission was  restricts  to  thum,  because  it  was 
believed  that  comnumders  of  national  vessels 
would  not  Buffer  a  privilege  granted  to  neutrals 
from  motives  of  humanity  to  be  used  for  '~ 
proper  purposes. 

But  the  object  and  intention  of  this  order 
were  evidently,  not  merely  to  enable  the  neu- 
tral to  avoid  the  ha7.;irda  of  the  approaching 
bombardment,  but  to  afford  him  an  opportunity 
t«  leave  the  enemy's  country,  and  return  to  his 
own,  if  he  desired  to  do  so.  The  neutral  was 
not  required  or  expected  to  remain  on  board  the 
ship  of  war.  The  permission  opened  to  him  a 
path  by  which  be  might  escape  altogether  from 
a  country  about  to  be  visited  with  the  calam. 
itiea  of  war.  It  therefore  necessoriiy  carried 
with  it  the  pennieiiion  to  take  with  him  the 
means  of  supporting  himself  and  his  family,  on 
their  voyage  home,  and  after  their  return.  The 
order  contains  no  restriction  upon  this  subject, 
and  to  imply  any  would  be  inconsistent  with 
the  motive  by  which  it  was  evidently  dictated. 
The  Jeune  Nelly,  in  which  the  claimant  em- 
barked. Baited  on  the  Iflth  of  March,  while  the 
blockade  was  still  open  for  the  purposes  above 
mentioned.  It  was  no  breach  of  the  blockade, 
therefore,  for  the  claimant  to  pass  out  of  tlie 
town  at  that  time  on  his  voyage  borne,  and  to 
take  with  him  the  sum  of  money  bis  industry 
had  accumulated,  and  which  was  necessary  for 
ttie  support  of  himself  and  his  family  on  their 
arrival  in  their  own  country.  The  port  was  not 
then  closed  against  the  egress  of  neutrals  from 
the  hostile  country;  nor  were  they  forbiilden  to 
take  with  them  the  money  necessary  for  their 
support.  And  if  Guiltcm  had  gone  on  board  a 
French  ship  of  war  for  the  purpose  of  returning 
home,  and  taken  with  him  this  small  sum  of 
money,  his  right  to  do  so  could  not  be  quea- 
tioned. 

Bat  It  la  supposed  that  the  character  of  the 
veaael  in  which  ne  embarked  subjects  liis  prop 
«i7  to  forfeiture.  Ia  Jeuna  Nelly  had  entered 
the  port  in  violation  of  the  blockade;  and  en. 
deavored  to  break  it  a  second  time  by  leaving 
the  port  without  permission.  She  was  un- 
doubtedly liable  to  capture  and  condomnntion. 
But  it  does  not  hj  any  means  follow  that  tlic 
property  of  the  claimant  ia  implicated  in  the 
piilt  of  the  veaael,  or  must  share  in  the  punish- 
ment. There  ia  no  evidence  to  show  that  lie 
had  knowledge  of  the  previous  breach  of  block- 
ade,  or  of  the  intention  to  break  it  again  in  go- 
ing ont.  She  was  a  neutral  vessel  belonging'  to 
hia  own  country,  and  had  come  into  the  port  in 
open  day  under  the  French  flag;  and  she  sailed 
again  in  a  manner  equally  open,  and   without 

•  1"]  any  •apparent  design  of  concealing  her 
movemcnta  from  the  blockading  squadron.  The 
permission  granted  by  the  American  command- 
en  had  as  a  matter  of  course  been  made  public. 
in  Vers  Cruz;  and  Guillem  must  without  doiil>t 
Imtc  aeen  citiaens  of  neutral  nations  daily  leuv- 
ins  the  city  for  the  ahips  of  war,  and  taking 
irnh  them  the  neceasary  means  of  support  for 
IS  Ih  ed. 


themselves  and  their  families.  He  appears  to 
have  done  nothing  more  than  avail  lumself  of 
the  most  convenient  opportunity  that  offered  in 
order  to  accomplish  the  same  object;  and  if  he 
did  not  participate  in  the  design  of  breaking 
the  bloekado,  his  property  is  not  affected  by 
the  misconduct  of  the  vessel  in  which  it  was 
shipped.  Even  in  the  case  of  cargo  shipped  as 
a  mercantile  adventure,  and  found  on  hoard  of 
a  vessel  liable  to  condemnntion  for  a  breach  of 
blockade,  although  it  is  prima  facie  involved  in 
the  offense  of  the  vessel,  yet,  if  the  owner  can 
show  that  lie  did  not  participate  in  the  offensp, 
his  property  is  not  liable  to  forfeiture.  This  is 
the  rule  as  stated  by  Sir  William  Scott  in  tiie 
cose  of  The  Alexander,  4  Rob.  93,  and  in  the 
case  of  The  E.\ehange,  I  Edwards,  3S,  and  rec- 
ognized in  1  Kent's  Com.  151.  And  yet,  in 
tlie  ease  of  a  cargo  shipped  for  the  purposes  of 
commerce,  the  breach  of  blockade  is  almost  al- 
ways committed  by  the  vessel  for  the  benefit  of 
the  eai'go,  and  to  carry  out  some  mercantile 
speculation  injurious  to  the  rights  of  the  bel- 
ligerent nation  whose  ships  are  blockading  the 
fiort.  The  case  before  us  is  a  stronger  one  in 
favor  of  the  claimant  than  that  of  the  innocent 
owner  of  a  cargo.  The  money  in  question  was 
not  shipped  as  cargo  or  as  a  mercantile  adven- 
ture. Guillem  was  a  passenger  on  board,  with 
his  whole  family,  and  the  money  was  a  part  of 
his  personal  effects  necessary  for  their  support 
and  comfort.  The  shipment  of  the  money  could 
give  no  aid  or  comfort  to  the  enemy.  And  in 
taking  bis  passage  in  the  Jeune  Nelly,  bis  in- 
tention, as  far  as  it  can  be  ascertained  from  the 
testimony,  was  merely  to  return  to  his  own 
country,  in  a  mode  better  suited  to  his  humble 
circumstances  and  more  convenient  to  his  fam- 
ily, than  by  passing  through  the  ships  of  war. 
In  the  opinion  of  the  court,  the  money  he  took 
with  him  was  not  liable  to  condemnation  on 
account  of  the  guilt  of  the  vessel,  and  the  de- 
cree of  the  Circuit  Court  is  therefore  affirmed. 

Thia  cause  came  on  to  be  beard  on  the  tran. 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmcd- 
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SUPBUtE    COUBT   OF   TUE   Ultl 

I  adjDdlcBtlns  □pan  an  Imperfect  title  under  a 
nUli  eonceaalOD.  this  court  anslii  adapts  tbe 
laid  dawn  In  10  Petera,  330,  331,  Til. ;  Can  a 
'C  of  equity,  accoTdtng  to  Its  rules  and  the  lawB 


a  States. 
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public  dDD 

was  ceded 

This  ru 

In  J788,~ln  conTe,        .... 
dor«.   Mlro,   the   actlne  Goveraor  ot  Loulalaua,    1 
sued  the  followlne  order  to  Trudeau,  the  Burvevo 


"boa 'Carlos' La Tcau  Trudeau  wlllea- 
whlcb  he  solicits  In  tbe  preccdJog 


1  LouU  Boiedori  upon  the  eilcnt  of  ground 
■      -^  dJng  memorial,  sjtu- 

commen^lng 

Ot'aaid  country,  %o 


caupaulous.    commenclDK    Id    Irout    from    I  be 
Clou  VlouelUE  to   Philip  Saucier,  a  resident 

J  country,  down  to  tbe  bayou  called  Mosquito 

Village  Bayou,  wUh  the  deptb  down  to  Pearl 
Rlrer ;  the  same  belQg  yacant,  and  no  prejudice 
being  caused  to  the  uelghbora  living  as  well  lu 
front  aa  upon  tbe  deptb:  wblcb  measures  he  will 

ties,  and  will  remit  0 
I  mav  furnish  ■"--  -- 
apoocllng  title  1: 


nlEbt  empl 
stock   of 

the  nelgbboring  city. 

--.  _-- „,k  onlj'  a  trifling  posseselon  of  the 

land  by  placing  a  alDgle  slave  there,  and  TrndettLi 
*- --mpled  ' -    ■- 
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Ipanlsb    Oovcrnor    of    Florida    gave    dl 
the  Surveyor- General    of   I'lorlda.   whc 


— „_.  — trlctly  to  the  line,  -. 

tbe  original  grant.  But  the  description  of  tht 
tract  Is  so  vague  and  uncertain,  thai  It  cannot  nou 
be  surveyed  by  an  order  at  tbe  court.  'J'tie  modi 
directed  by  the  DUtHct  Court  would  Include  foui 
hundred  ihousand  acres ;  and  It  Is  unreasonable  ti 
■        ■■  ■       e  of  the  King  of  Spalr 


would  hai 


ae  of  political  Jurls- 

THIS  was  an  appeal  from  tbe  District  Court 
of  the  United  states  for  the  Southern  Dis- 
trict of  Mississippi. 

The  case  arose  under  the  Act  of  2Sth  May, 
1824  (4  Stat,  at  Large,  62|,  as  revived  and 
enacted  hy  tbe  Act  of  June  17,  1S44  (6  Stat. 
Large,  678),     A  petition  was  presented  to 
District   Court   of   the   United    States   for   the 
Southern  District  of  Misaisaippi,  by  the  heirs  of 
64*]   Louis  Boiadorfi,  claiming  a  large   'tract 
of  land  lying  between  tbe  Bay  of  St.  Louis  and 
Pearl  Uiver,  in  the   State   of   ^Mississippi,  and 
below  the  thirty-first  degree  of  north  latiti  ' 

The  circumstances  nere  these: 

On   the    lat   of   April,    17B3,   Louia    Boisdore 
presented    the    following   application   to   Mi 
the  acting  Governor -General  of  Louisiana: 

"Si'fior  Governor -General — I,  Louis  BoisdorS, 
a  citizen  of  this  city;  do,  with  due  respect, 
present  myself  to  your  Eiccllcncy  and  say, 
that,  wishing  to  form  an  establialiment  and 
cow-house  (cattle-raising  farm)  in  the  vicinity 
of  the  Bay  of  St.  Louis,  in  the  place  common- 
ly called  Acboncoupouloiia,  for  all  my  family, 
which  is   very  considerable,  as  is  well   known 

•oe 


to  your  Excellency ;  and  moreover,  for  the  pnr- 

rse  of  employing  all  my  negroea  on  it,  ud 
eping  a  considerable  stock  of  cattle  whiob 
I  have  already  on  the  place,  the  place  being 
Imost  uninhabitable,  only  fit  for  a  vaqueria 
cattle  raising  farm):  May  it  pleaae  your  Gl- 
cellcncy,  in  consideration  of  what  is  above  ex- 
plained, and  of  the  benefit  that  will  result  t» 
the  capital  (city)  from  such  a  conHidermUe 
cat  tie- raising  establiahment  as  the  one  which  I 
have  commenced  to  form  in  the  said  place,  and 
in  the  vicinity  of  said  city,  to  grant  to  me  tlie 
portion  of  ground  which  is  vacant  in  the  said 
place  (section  of  country),  known  under  tbe 
name  of  Achoucoupoulous,  running  from  the 
plantation  of  Philip  Saucier  up  to  the  bayou 
called  Bayou  of  Mosquito  Village,  formerly  in- 
habited by  Mr,  (paper  torn  off),  and  running  in 
depth  down  to  Pearl  River,  in  order  that  I  may 
form  with  facility  the  aforesaid  establishment 
and  cow-house  (cattle-raising  farm)  for  all  my 
family  as  aforesaid;  a  favor  which  I  hope,  ac- 
cording to  justice,  from  the  granting  power 
which  is  vested  in  you. 
"New  Orleans,  Ut  April,  1TS3. 

(Signed)  "L.  BoiBdort.' 

Upon  which  application,  the  Governor -Gen - 
'b1  issued  the  fallowing,  viz.: 

"New  Orleans,  26th  April,  1783. 
''Considering  the  Buttieient  reasons  explained 
)  me  above,  and  having  regard  to  the  advan- 
tage and  utility  which  will  result  to  tbe  capi- 
tal from  the  establishment  of  a  cow -pen  (va<jue- 
ria)  in  that  section  of  the  country,  little  smted 
to  any  kind  of  culture,  the  surveyor  of  theprov- 
■  lee,   Don  Carloa  Laveau  Trudeau,  will  estab- 
sh  Don  Louis   BoisdorS  on  the  tract  of  land 
hicb   he   solicits   in   the   preceding   memorial, 
tiiated   in   the   section   of  country   commonly 
illed  Achoucoupoulous,   taliing   'as   the   [*<5 
front  from  the  plantation  of  Philip  Saucier,  a 
aident  of  said  section  of  country,  to  the  bayoi 
lied  the  Bayou  of  the  Village  of  Marlngouim, 
with  a  depth  unto  Pearl  River,  it  being  vacaM 
and  causing  no  prejudice  to  the  neighboring  is- 
habitants,  as  well  in  front  as  in  depth:  whifh 
rocGcdings    he    will    extend    in    continuation. 
ign  and  forward  to  me,  with  the  proceediag. 
that  I  may  furnish  the  party  interested  a  titit 
■n  due  form.  Miro." 

In  180S,  Boisdorf  having  died,  his  wido* 
authorized  Don  Guillemard,  a  lieutenant-col 
onel  in  the  army,  to  obtain  an  order  for  a  IV' 
vey  from  Morales,  then  in  Pensacola.  In  tke 
petition  Guillemard  recites  as  follows:  "Aid 
although,  at  that  period,  on  account  of  the  nw) 
titarious  occupations  which  engrossed  the  tl- 
tention  of  Charles  Laveau  Trudeau,  the  but*'!' 
or,  in  relntion  to  the  admeasurement  and  fV' 
vey  of  lands  of  value,  and  on  account  ol  thi 
great  expense  to  be  incurred  previously,  he  did 
nat  proceed  to  the  admeaaurement  and  marki>( 
out  the  boundaries  of  aald  tract  of  land,  bit 
notwithstanding  transported  and  convejri 
tliitiier  a  larjie  stock  of  cattle,  and  pliri 
thereon  a  stock-keeper,  named  Au<ni3tuB Malkl. 
who  remains  on  to  ilie  present  day,  to  prrttr" 
the  riKhl  of  property  in  himself,  which  tbioid 
Boisdore  in  his  lifetime  possessed."  etc. 

This  petition  was  referred  to  the  fiscal  mini* 
ter  of  the  ruynl  treasury,  who.  on  the  "Ik  ■ 
April,    1808,    ordered   the    surveyor -general  » 
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make  out  ft  map  and  Mrtiflcat«  of  aurre;  to  be  'Undiir  the  Act  of  Congress  pnaaed  on  ['67 

returned  to  him,  the  25th   of  April,   1812    (I   Land  Laws,  208). 

On  the  23d  of  iS%j,  1810,  Prntado  addreasoil  ihis  claim  was  prosented  to  the  commisKionor 

a  letter  of  inatnietioiis  to  «  deputy -surveyor,  appointed  for  the  district  east  of  Pearl  Kiver. 

iDBtructine  him  to  lay  down  the  lines  of  the  Mr.     Crawford,     the     commiBsioner,     reported 

grant  as  follows;  liat  liie  land  was  not  cultivated,  and  not  in- 

"The  demand  of  M.  S.  Boisdore,   Senior,   is  iiabilcd. 

conceived  in  a  manner  a  little  confv.sed  in  iv  Under  the  Act  of  Congress  passed  on  tlic  3d 

gard  to  the  place,  for  he  says  in  his  niemorun  of  JIarch,  1319  (1  Lund  Laws,  31S),  the  claim 

duin  of  the   1st  of  April,   1783,  thnt  the  land  was  again  presented  to  the  register  and  receiver 

which   he  claims  is   on   a  place  called   Achoii-  i>f  tile  land>office  at  Jackson  Court-house,  who 

conpoulous,  commencing  from   Philip  Sju'-icr's  made  the  following  special  report; 

plantation,  as  far  as  the  bayou  called  thp  Mos-  "No.   2.  This  claim   Ja   founded   on  an   order 

quito    Village,   formerly   inhabited   by    Madam  of  survey  issued  by  Governor  Miro  in  favor  of 

SuBser,  extending  back  to  Pearl  River,  This  dc-  Louis     BoisdorC,     confirmed     to     hie     widow, 

Bcription  cauaea  aufficient  embarrassment  in  de-  Marguerite  Doussin,  by  the  Intendant  Morales, 

termining  the  form  or  figure  which   the   land  4th  April,   1808.     Although  a  map  or  conject- 

ought  to  have;  however,  as  he  calls  the  front  ural   plan   of   the   limits   of   the   above   claim, 

the  distance  from  Saucier's  plantation  to  the  made   by   the    Surveyor -General,   Pintado,   the 

Bayou  of  Mosquito  Village,  the  depth,  as  far  :!Oth  of  May,  1810,  accompanies  the  title  papers, 

aa  Pearl  River,  can  be  understood  only  bj'  two  yet  it  does  not  appear  to  be  the  result  of  an 

lines  drawn  from  the  said  last  two  points,  ao  as  actual   survey,   nor   to   have   been   made   with 

to  etrike  the  said  Pearl  River;  thnt  is  to  say.  geometrical  precision,  but  merely  intended  for 

the  eaeternmoat  of  the  three  which  take  this  the  direction  of  such  persons  as  might  be  cm- 

C6*]  name;  and  these  lines  ought  naturally'to  ployed  to  make  the  survey.    No  survey  appears 

run  to  the  we«t,  one  from  Saucier'a  plantation,  to  have  been  made.     This  claim  extends  from 

and   tho   other   from   Mosquito   Village.      The  the  Bay  of   St.   Louis  to   the  mouth  of  Peart 

little  iketeh  (crouquis)  annexed  will  give  you  a  River,  and  is  supposed  to  contain  several  hun- 

clearer  idea.     Though  there  ia  no  geometrical  dred  thousand  acres. 

it   approaches,   notwithstanding,    to  "Land-office,  Jackson  Court-house,  July  11th, 


the  Ggure  of  the  place.    Yon  will  send  it  back  '. 

to  me   when  you  have  finished  the  business,"  (Signed)         "William  Barton,  Register. 

etc  "William    Barnett,    Receiver. 

On  the  30th  of  May,  1810,  Pintado,  the  sur-         Attest:  "John  Elliot,  Clerk." 

vey or- general,  retnm^  a  certificate  with  a  map.       ,,   .__  ,.      ,   .      -  ,.      „,..      ,  .,        ,i,.,a   ,, 

In  the"Mrtifl.Uta  he  aays  that  "the  map  repr^-  ,  ^nder  the  Act  "f  the  24th  of  May      S28   (1 

wnt.  and  ahows  the  tract  of  land,  with  the  '^"^Y  ,;        ^'  .  i         "      Ti^JJ^. 

.»■.«    fl<n,rp.  ».,1  «f-T,t    -nrf   M,»  L,.,„A.r;..  sented  to  the  rcRister  _and  receiver  at  Jaokaon 


shape,  figure,  and  extent,  and  the  boundories, 
bounds,    and    confines,    natural    and    artific' 


house.     Ail  the  documents  were  submit - 
which  Aould  serve  for  limit.,"  and  then  refers   ':J^  *^*?"^,?i' 'T'^.?!  ".'v^  *''I.^?°"!  " 


w-f-« 


to  a  more  part^ular  map  to  U  made  hereafter   ^o^^StZr^f  tr^^-^h^T^-rtbl 

bounded  by  lands  belonging  to  the  kiig,  on  the       ^h"   commissioners   made   the   foUowmg   re- 
Bouth  by  the  bank  of  the  aea,  on  the  east  by  the   ^      '  ..p        „■,, 

same  and  a  part  of  the  Bay  of  St.  Louis,  and  on  uemarKa. 

the  west  by  the  above-mentioned  Pearl  River."       "Claim  No.  4.  This  claim  ia  founded  on  an 
In  order  to  understand  the  argument  and  de-    order  of  survey   iasued   by  Governor  Miro,   in 
eision,  it  will  be  naccMary  to  inwrt  a  sketch  of   favor  of  Louis  Boisdor^,  and  confirmed  to  his 
thia  map^  widow.  Marguerite  Doussin,  by  the  Intendant 

.  Morales.  4th  April,  1808.  It  does  not  appear 
by  the  title  papers  that  an  actual  survey  was 
made  with  geometrical  precision;  yet  a  map,  or 
conjectural  plan,  definitely  fixing  the  limits  of 
the  claim,  was  made  by  the  surveyor- general. 
Pintado,  the  30th  of  May,  1810.  This  claim 
extends  from  Pearl  River  to  the  Bay  of  St. 
Louia,  and  is  supposed  to  contain  about  one 
hundred  thousand  acres, 

■■'The  additional  testimony  adduced  [*ttS 
to  us  proves  incontestably  that  thia  claim  has 
been  inhabited,  and  a  part  of  the  land  kept  un- 
der cultivation,  upwards  of  forty  years.  It  is 
also  in  testimony  before  us,  that  the  extent  of 
this  claim  was  distinctly  known  to  the  iioigli- 
bors,  and  that  the  claimant  set  up  hia  claim  to 
the  whole  limits  contained  within  the  before- 
mentioned  figurative  plan.  The  above  claim 
is  forfeited  under  the  Sp-.inish  laws,  usages,  and 
customs,  for  want  of  inhabitation  and  cultiva- 
tion within  the  time  prescribed  by  those  laws 
and  regulations.  Yet,  as  the  inhabitation  oiid 
cultivation  appear  to  be  very  ancient,  it  is  con- 
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-ceived  that  this  claim  ought  to  be  coa&rmed 
for  a  rcaaonable  quantity. 

(Signed)  "William    Howz«,    Re^ster. 

"O.  B.  DameroQ,  Receiver. 

"Attest: 

(Signed)       "Valentine   Delmas,   Clerlt." 

By  an  act  of  the  28th  of  May,  1830  (1  Land 
LawB,  468),  certain  of  the  claims  reported  by 
the  above-named  register  and  receiver  were 
eonfirmed,  and  the  act  has  this  special  provi- 
sion respecting  the  claim  in  controversy :  "And 
provided,  also,  that  the  claim  of  the  represen- 
tatives of  I.ouis  Boiador^,  numbered  four,  in 
report  numbered  three,  shall  not  be  confirmed 
to  more  than  twelve  hundred  and  eighty  acres." 

Under  this  act,  a  certificate  was  issued,  and 
a  survey  made,  of  the  twelve  hundred  and 
eighty  acres,  by  Elihu  Carver,  a  deputy-sur- 
veyor, on  the  8th  of  November,  1830,  which 
was  approved  by  the  surveyor -general  south  of 
Tennessee,  on  the  11th  of  August,  1832. 

The  Act  of  Congress  passed  in  1844,  reviv- 
ing and  re -enacting  the  law  of  1824,  has  been 
already    referred    to,   in    the   opening   of    this 

On  the  Ist  of  February,  J846,  the  heirs  of 
BoisdorS  presented  a  petition  to  the  District 
Court  of  tne  United  States,  which  petition  was 
afterwards  amended  in  November,  184S.  Tliis 
amended  petition  disregarded  the  figurative 
plan  of  Pintado,  and  claimed  that  "the  form 
and  extent  of  their  grant,  to  which,  by  the 
manifest  and  only  reasonable  construction  of 
their  concession,  they  are  entitled,  is  that 
which  would  result  and  be  produced  by  regard- 
ing as  a  base  an  assumed  straight  line  be- 
tween the  two  points  called  for  as  the  front  of 
the  grant,  viz.:  from  the  beginning  point,  at 
the  north  side  of  Philip  Saucier's  plantation,  to 
the  Bayou  of  the  Mosquito  Village;  and  thence, 
by  two  parallel  perpendicular  lines,  extended 
from  each  extremity  of  said  base  or  front  line, 
till  each  side  line  in  its  extension  intersected 
the  Pearl  River." 

«»•]  'They  aver  that  their  title  was  pro- 
tected and  secured  by  the  Treaty  of  St.  Ilde- 
fonao  of  October,  1800,  and  by  the  Treaty  of 
Louisiana  of  1803.  and  by  the  laws  of  nations, 
and  would,  by  the  laws  of  Spain  and  the  laws 
of  France,  have  been  perfected  into  a  complete 
title,  bad  not  the  sovereignty  of  the  country 
been  transferred  to  the  United  States. 

They  aver  that  their  ancestor,  the  said  Louis 
Boisdor£,  and  themselves,  and  their  agents  and 
representatives,  have  asserted  their  right  of 
ownership,  and  maintained  possession  by  actual 
inhabitation  and  cultivation  of  part  of  said  land 
in  behalf  of  the  whole,  from  1783  to  the  pres- 
ent time,  and  kept  up  a  large  herd  of  cattle 
and  a  grazing  establishment  on  said  land  from 
the  date  of  the  grant  until  many  years  after 
the  jurisdiction  of  the  Spanish  government 
had  been  superseded  by  that  of  the  United 
States, 

To  this  petition  the  District  Attorney  for  the 
United  States  demurred,  but  the  demurrer  was 
overruled,  and  he  then  filed  an  answer. 

The  answer  of  the  United  States  in  substance 
denies  that  the  concession  or  order  of  survey 
conveyed  any  title  whatever,  but  insists  that  it 
is  void  for  uncertainty,  and  that  nothing  was 
ever  done,  during  the  existence  of  the  Spanish 
authority  in  the  territory,  to  perfect  it.  It  de- 
eo8 
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nies  any  authority  in  Moralea  to  do  what  he  ia 
alleged  to  have  done.  It  denies  that  Iiouis 
BoisdorC  mantained  possession  by  actual  hab- 
itation and  cultivation,  as  alleged  in  the  peti- 
tion, from  1783;  and  insists  that,  for  want  of 
such  inhabitation,  settlement,  and  cultivation, 
the  claim,  if  it  ever  had  any  existence,  was  for- 
feited by  the  laws,  usages,  and  customs  of  the 
Spanish  government.  The  United  States  ad- 
mit that  the  claim  was  presented  to  several 
boards  of  commissioners,  but  deny  that  the  pe- 
titioners, or  those  representing  them,  ever  com- 
plied fully  with  the  acts  of  Congress,  or  pre- 
sented any  sufficient  and  competent  evidence  of 
title,  or  any  evidence  which  would  justify  r 
favorable  report.  That  the  Act  of  the  28th  of 
May,  1830,  provides  that  it  shall  not  be  con- 
firmed to  more  than  twelve  hundred  and  eighty 
acres,  and  they  rely  on  that  act  as  a  final  and 
complete  rejection  of  the  claim,  and  aa  Buch 
final  action  upon  it  by  the  government 
of  the  United  States,  that  the  court  has  no 
jurisdiction  to  try  it.  Tliey  admit  that 
they  have  caused  the  land  to  be  surveyed,  and 
have  granted  and  sold  large  portions  thereof, 
and  that  the  settlers  and  purchasers  are  now  in 
possession,  and  they  are  necessarily  parties  to 
the  suit.  They  do  not  admit  that  the  original 
Spanish  documents  and  title  papers  were  trans- 
lated and  recorded  as  require]  by  law,  but 
require  full  and  legal  proof.  They  deny  that 
the  claim,  is  protected  by  the  treaties  of 
•1800  and  1803,  or  by  the  law  of  nations,  ['70 
or  that  it  would  or  ought  to  have  been  per- 
fected into  a  complete  title  if  the  sovereignty  of 
the  country  had  not  changed.  They  insist  that 
the  concession  was  conditional,  and  that  tha 
grantee  should  have  occupied  and  possessed 
within  and  for  a  limited  time,  and  should  have 
established  without  delay,  or  within  a  reasona- 
ble time,  a  cow-pen,  for  the  public  benefit; 
and  that  a  survey  should  have  been  made  with- 
in a  reasonable  time,  and  made  a  part  of  the 
public  records,  so  that  the  public  might  know 
what  land,  if  any,  was  to  be  separated  from 
the  public  domain;  and  say  that  none  of  thea« 
requisites  were  complied  with,  and  that  the 
claim  was  forfeited  according  to  the  Spanish 
laws,  customs,  and  usages.  They  further 
answering  say,  that  they  have  been  informed, 
and  charge  the  truth  to  be,  that  the  petitioners 
accepted  the  donation  of  twelve  hundred  and 
eighty  acrea,  for  which  Congress  confirmed 
their  claim  by  the  Act  of  1830,  and  it  ia  now 
too  late  for  them  to  disclaim  the  same;  that  it 
was  surveyed  for  them  by  Elihu  Carver,  a  dra- 
uty-surveyor,  and  his  surveyor  approved  by  the 
surveyor-general  south  of  Tennessee;  and  aub- 
mit  that  such  acceptance  of  the  twelve  hno- 
dred  and  eighty  acres  is  a  complete  extinguish- 
ment of  their  claim  or  right  to  any  greater 
quantity;  but  whether  accepted  or  not,  they 
insist  that  the  Act  of  1830  was  such  a  flnkl  ac- 
tion of  the  government  of  the  United  States  aa 
deprives  the  court  of  jurisdiction. 

A  great  number  of  depositions  were  takm  on 
both  aides.  Those  on  the  part  of  the  claimant* 
were  intended  chiefly  to  prove  the  genuioeneaa 
of  the  documents,  the  heirship  of  the  claimants, 
and  the  locality  and  possession  of  the  land. 
The  deposition  of  Bringier,  Survey  or -General 
of  Louisiana,  was  also  taken  aa  to  the  pt>cti- 
calHlity  of  locating  the  grant,  who  c 
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n-ith  Hntodo  in  Ub  instnictiona  of  the  23d  of 
M«i7,  1810,  mud  uuwered  u  followa: 

"In  answer  to  the  third  iateriogatoiy  depo- 
nent Baya:  In  the  c«ce  stated,  I  should  first  sur- 
vey the  front  from  point  to  point,  and  then 
nm  back  two  lines  perpendicular  to  the  front, 
and  parallel  to  each  other,  to  the  natural 
boundary  in  the  rear." 

On  the  part  of  the  United  Statei  the  depoai- 
tiona  {amongst  others)  of  Ludlow  and  Downing 
were  taken.  These  persons  bad  both  been 
snrreyorB-general  tn  Mississippi,  and  testified 
aa   follows; 

Mr.  Ludlow  said: 

"Answer  to  interrogatory  second:  I  have 
examined  the  order  of  survey  of  Governor 
Miro  to  Louis  BoisdorS,  dated  April  2eth,  1783, 
and  believe  the  anrvey  to  be  practicable,  pro- 
vided the  plantation  of  Philip  Saucier  and  the 
11*]  Bajou  of  Mosquito  'Village  ean  be  iden- 
tified; and  believe  the  survey  should  be  made 
by  finding  a  straight  line  between  the  above- 
mentioned  points  and  raising  perpendiculars 
upon  said  fine,  at  its  extremities,  extending 
back  to  Pearl  River;  provided  there  are  no  con- 
trolling eireumstancee  to  ^ve  direction  to  the 
side  lines,  such  ap  adjoinmg  claims,  etc.  The 
instructions  of  the  Surveyor-General  Pintado 
are  clearly  erromious,  as  they,  if  followed, 
would  give  no  side  line  on  the  west." 

Mr.  Downing  said: 

"Answer  to  second  interrogatory :  The  phrase 
in  the  grant  to  Louis  Boisdor^,  'the  front 
thereof  to  commence  from  the  plantation  of 
Philip  Saueier,'  'ai>d  running  to  the  Bafou  of 
the  Mosquito  Villnge,'  is  not  sufficiently  defi- 
nite to  enable  a  surveyor  to  fix  upon  a  be- 
guiling point  or  eomer;  both  the  beginning 
point  and  the  front  line  seem  to  be  left  to 
the  discretion  of  the  surveyor,  and  it  is  ques- 
tionable whether  any  two  surveyors  would 
settle  upon  the  same  point  for  a  beginning. 
I  certainly  couhl  not  adopt  the  views  of  Pin- 
tado, the  Spanish  Surveyor -General,  for,  in 
the  diagram  filed  In  this  case,  and  to  which 
Ae  refers  in  his  instructions,  he  places  what 
should  be  the  most  castwardly  front  comer  on 
the  back  tine  of  the  Saucier  plantation;  this 
seems  to  be  his  understand  in  j^  of  the  word 
'from,'  in  the  grant.  A  line  from  this  point 
to  the  mouth  of  the  Bayou  of  Mosquito  Vil- 
lain would  form  a  base,  from  each  end  of 
which   the  ride  lines  should  run  at  right  an- 

ties;  or,  in  other  words,  the  side  lines  of  a 
paniab  grant,  when  the  course  or  quantity 
ia  not  given  or  particularly  specified,  shall 
nm  'aa  near  as  practicable'  at  right  angles 
from  tbe  front  or  shore.  This  has  been  the 
practice  on  bayous  and  rivers,  as  well  as  on 
the  sea-shore.  In  the  present  case,  a  line  run 
from  the  mouth  of  the  Bayou  of  the  Mosquito 
Village,  at  right  angles  from  a  base  line  be- 
tween the  front  comers,  would  apparently,  for 
■evml  miles,  range  close  along  and  parallel 
with  the  east  margin  of  Pearl  River,  and  con- 
sequently conflict  with  the  uniform  practice  of 
the  locvUon  and  anrvey  of  grants  upon  all  nav- 
igable atreams  and  shores.  Upon  the  whole,  J 
tUnk  tha  calls  of  the  grant  in  qupslion  so  in- 
definite that  no  two  surveyors,  having  regard 
t«  tha  nsagN  governing  in  surveys  of  SpaniE>h 
««nts,  would  ccnncide  in  the  survey  of  it  as  to 
form,  quantity,"  et«^ 
IB  Xb  ed. 


In  November,  1B47,  the  cause  came  on  for 
trial  in  the  District  Court,  when  a  decree  was 
passed,  confirming  the  title  of  the  claiinanta, 
and  directing  the  survey  to  be  made  na  follows: 

"And  it  is  further  adjudged  and  de<T<!ed, 
that  the  tract  of  land,  whereof  title  is  so  hereby 
confirmed,  shall  be  surveyed  and  bounded  ss 
follows,  namely:  having  ita  beginning  corner 
*at  that  point  on  tbe  sea-shore,  at  the  [*T3 
entrance  of  the  Bay  of  St.  Louis,  where  the 
southeast  comer  of  Joseph  and  Martial  Nicaiae'a 
claim,  formerly  the  claim  of  Philip  Saucier,  bos 
been  established  by  the  survey  made  thereof 
by  authority  of  the  United  States,  as  approved 
and  recorded;  thence  southweatwardly,  by  the 
meanders  of  tbe  sea-shore,  to  the  mouth  of  East 
Pearl  River;  thence  up  said  river  to  the  point 
on  the  northeast  side  where  the  easternmost 
mouth  of  the  Bayou  Marin gouin,  otherwise 
called  Mulatto  Bayou,  intersects  and  empties 
into  the  said  Pearl  River,  and  which  mouth,  so 
here  jntenilcd  to  be  described,  is  identical  with 
that  sometimes  called  the  lower  mouth  of  the 
Pearl  River  cut-off,  and  which  point  shall  con- 
stitute the  second  front  comer  of  the  claim. 
Prom  one  of  these  front  comers  to  the  other, 
in  a  direct  course,  shall  be  drawn  a  theoretic 
base  line,  and  from  each  extremity  of  said  base 
line.  Bud  perpendicular  thereto,  shall  be  pro- 
jected the  aide  lines  of  said  claim,  to  be  laid 
down  in  a  direct  course  and  parallel  to  each 
other,  till  each,  respectively,  shall  intersect  the 
Pearl  River,  between  whicli  two  points  of  in- 
tersection the  meanders  of  Pearl  River  shall  con- 
stitute the  conjunction  line  of  said  survey.  And 
it  is  further  ordered,  that  tbe  surveyor  who 
shall  execute  the  boundary  hereby  directed 
shall  note  and  report  all  intersections  of  tbe 
side  lines  with  the  public  surveya  of  the  United 
States  heretofore  extended  over  said  land;  and 
cHpecially  note  and  show  tbe  form  and  extent 
of  all  interfering  private  claims  held  adversely 
to  the  petitioners,  under  grant  or  authority  of 
the  United  States,  which  may  be  found  upon 
said  side  linea  and  projecting  into  said  claim, 
as  well  as  every  other  such  adverse  claims  as 
lie  wholly  within  said  survey. 

"It  is  further  adjudged  and  decreed,  that 
all  such  adverse  claims  and  parts  of  clnims  as 
aforesaid,  so  found  within  the  survey  hereby 
directed,  shall  be,  and  the  same  are  hereby  ex- 
empted from  the  operation  of  this  decree,  so 
far  as  effects  their  validity;  hut  in  place  and 
stead  of  the  lands  included  in  such  claims,  the 
petitioners  are  hereby  adjudged  to  have  right 
and  claim  to  a  like  quantity  of  lands  from  out 
of  the  public  domain,  as  by  law  in  such  case 

(Sipnedl  "S.  J.  Gholson." 

From  thia  decree  the  United  Stales  appealed 
to  thia  court. 

The  case  was  argued  by  Mr.  Crittenden 
(Attorney-General)  for  the  United  States,  and 
by  Mr.  Volney  E.  Howard,  with  whom  was  Mr. 
Henderson,  for  the  appellees. 

Mr.   Crittenden   made   the   following   points; 

I.  That  the  proceedings  of  the  Spanish  au- 
thorities of  Pensopola  "in  1808  and  1810,  ['75 
relative  to  the  eonlirmation  and  survey  of  the 
lands  in  the  concession  to  Boisdor^  were  null 
and  void,  tbe  Spanish  government  having  then 
no  authority  over  that  part  of  the  country,  the 
same  being  embraced  witlun  the  limltb  ol  U\« 
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by  the  latter  to  the  United  States.  Sec.  14  of 
Act  of  26th  March,  1B04,  erecting  LouiHlaaa 
into  two  territories,  1  Land  Lawa,  114;  Foster 
and  Elam  t.  Neilaon,  2  Fet.  254;  Garcia  v. 
Lee,  12  Pet.  Ell;  United  States  v.  Reynes,  9 
How.  12T. 

n.  That  the  concession  by  Governor  Miro  to 
Louis  BoisdorS  is  void,  because  no  land  wa« 
severed  from  the  public  domain  by  a  survey 
giving  it  a  certain  location  previous  to  the  treaty 
of  cession,  and  tbe  description  in  it  is  so  vague, 
inde Unite,  and  uucertMU,  that  no  location  can 
be  given  to  the  land.  United  States  v.  Miranda, 
16  Pet.  166,  160;  16  Fet.  184,  215,  276,  319; 
10  Pet.  331;  3  How.  787;  5  How.  26. 

Upon  looking  at  the  maps  in  the  record,  it 
will  be  seen  that  the  plantation  of  Philip  Sau- 
cier, now  belonging  to  Joseph  and  Martial  Ni- 
caise,  is  on  the  Bay  of  St.  Louis,  and  the  Srst 
call  in  the  concession  is  to  commence  from  that 
plantation.  But  from  what  side  or  part  of  it, 
or  from  what  particular  or  specific  point,  is  not 
stated.  Pintado's  figurative  map  commences 
it  in  the  rear  of  Saucier's  plantation,  at  the 
northwest  comer;  while  the  elaimantsand  the 
court  below  commence  it  on  the  sea-shore  of  the 
Bay  of  St.  Louis,  at  exactly  the  contrary  point 
^the  aoutheast  comer.  The  decree  says,  "hav- 
ing its  beginning  corner  at  that  point  on  the  sea- 
shore, at  the  entrance  of  the  Bay  of  "St.  Louis, 
where  the  southeast  comer  of  Joseph  and  Mar- 
tial Nicaise's  claim,  formerly  the  claim  of 
Philip  Saucier,  has  been  established  by  the 
survey  made  thereof  by  authority  of  the  United 
States."  There  is  then  no  specific  stari^ing-point 
under  the  first  call  of  the  concession;  and  the 
second  call  is  equally  vague  and  indefinite. 

Boisdore  and  his  heirs,  from  17B3  to  IgOO, 
during  which  the  country  remained  under  the 
dominion  of  Spain,  seventeen  years,  had  no 
survey  made  by  which  the  location  of  the  landa 
intended  to  be  conceded  could  be  identified; 
and  shall  it  be  left  to  them  now  to  choose  a 
point  for  the  beginninir  of  a  survey,  or  can  the 
court  arbitrarily  fix  upon  such  a  point?  There 
is  certainly  no  call  in  the  concession  to  com- 
mence on  the  Bay  of  St.  Louis,  as  has  been  de- 
creed by  the  court  below,  ond  there  is  therefore 
no  water  boundary  in  the  case.  Pintado  knew 
better  than  to  commence  on  the  Bay  of  St. 
Louis;  for,  while  he  speaks  in  his  letter  to  Lor- 
rens  of  the  confusion  and  embarrassment  of  the 
Qescription,  he  keeps  so  far  as  he  can  guess  to 
74»]  'the  calls  of  the  concession,  as  to  com- 
mence from  one  of  the  rear  corners  of  Saucier's 
plantation. 

The  next  call  is  the  Bayou  of  Maringouins,  or 
Mosquito  Village,  nearly  due  west  from  the  Bay 
of  St.  Louis,  in  the  direction  of  Pearl  River. 
but  short  of  it.  There  is  no  specilic  point  fixed 
on  the  bayou,  which,  according  to  the  evidence 
in  the  case,  is  from  seven  to  nine  miles  in 
length,  and  nav livable  for  vessels  used  in  the 
lake  trade.  Is  the  mouth  or  the  head  intended, 
or  what  intermediate  point  T  Monet,  one  of  the 
witnesses  for  the  ciaimsnts,  says  tbe  head.  In 
answer  to  the  fourth  interrogatory  for  the  claim- 
ants, he  saya:  "The  head  of  which  (bayou) 
makes  one  of  the  comers  designated  in  the  title 
tiMpnrs  nf  «nid  cinim."  Others  think  it  should 
be  the  mouth,  as  decreed  by  the  court. 

The  decree  of  Ihc  District  Court, 
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plantation,  gives  to  tbe  claimants,  from  this 
point,  all  around  the  coast  of  the  sea-shore  to 
the  mouth  of  East  Pearl  River,  thence  up 
that  river  to  the  easternmost  mouth  of  tbe  baj  - 
ou,  which  it  fixes  as  the  second  call  of  the  con- 
cession. Now,  with  respect  to  the  line  thus  de- 
creed to  be  run  round  the  sea-coast,  the  con- 
cession is  not  only  vague  and  uncertain,  but 
there  does  not  appear  to  be  any  call  whatever 
in  it  which  sanctions  such  a  construction,  or 
gives  it  the  slightest  countenance.  The  de- 
cree then  directs  that,  between  the  corner  thua 
lixed  on  the  bayou,  and  tbe  comer  on  the  Bay 
of  St.  Louis,  a  theoretic  base  line  shall  bt 
drawn,  and  from  each  of  its  extremities,  and 
perpendicular  to  it,  there  shall  be  drawn,  par- 
allel to  each  other,  two  side  lines,  to  run  until 
they  strike  Pesrl  River,  between  which  lines 
the  meanders  of  the  river  shall  constitute  the 
conjunction  line  of  the  survey.  This  theoretic 
base  line  is  about  fifteen  miles  in  length- 
It  will  be  observed,  from  tbe  maps  of  tba 
country,  that  the  line  from  the  mouth  of  the 
bayou  will  run  nearly  parallel  to  Pearl 
River,  and  strike  it  about  ten  miles  from  its 
mouth;  and  that  the  other  line,  commencing 
on  tbe  Bay  of  St.  Louis,  will  strike  it  at  least 
fifty  miles  above,  and  both  may,  on  an  actual 
survey,  go  beyond  even  these  distances.  The 
last -mentioned  line,  it  will  be  remembered,  i> 
by  the  concession  declared  to  commence  from 
the  plantation  of  Philip  Saucier;  but  so  far 
from  the  line  fixed  by  the  court  below  com- 
mencing on  the  southeast  comer  of  that  planta- 
tion being  in  consistency  with  the  calls  of  tbe 
concession,  it  actually  cuts  off  the  greater  part 
of  Saucier's  plantation.  In  fact,  these  linea 
run  up,  instead  of  hack  to  the  river.  Pintado, 
in  his  letter  before  mentioned,  had  a  juster  no- 
tion of  what  "approached"  to  the  calls  of  tbe 
concession.  He  says;  "This  description  causes 
sufficient  embarrassment  *in  determining  [*75 
the  form  or  figure  which  the  land  ought  to 
have;  however,  as  he  calls  the  front  the  dis- 
tance from  Saucier's  plantation  to  the  Bayou 
of  Mosquito  Village,  the  depth,  as  far  as 
Pearl  River,  can  be  understood  only  by  two 
lines  drawn  from  the  said  last  two  points, sou 
to  strike  the  said  Pearl  River;  that  is  to  say,tli« 
easternmost  of  the  three  which  take  this  name; 
and  these  lines  ought  naturally  to  rua  to  Ihe 
west,  one  from  Saucier's  plantation,  and  thx, 
other  from  Mosquito  Village.  The  litlj\t 
sketch  annexed  will  give  you  a  clearer  i<L.«». 
Though  there  is  no  geometrical  precision.  'ft 
approaches  to  the  figure  of  the  place."    B*: — a 

dor*  himself  never  dreamed  of  such  a  magir H 

cent  principality  for  his  cowpen  as  is  "i""         " 
by  the  petitioners,  and  given  by  the  deorei^r^ 
the  court  below.     See  the  testimony  of  Roc  — =■ 
and  Benite,  filed  by  the  claimants   before 
second  board  of  commissioners. 

The  locality   then,  of  the  land  not  being     ~3 

ccrtaincd,  either  by  the  concession  or  a  sur"   

u-as   not   acknowledged   by   the   authoritie^a^ 
Spain,  and  no  effort  was  made  to  identify      1 
before   tbe   treaty    of    cession.      Nothing 
done    to    withdraw    the    land    intended    to^^* 
granted  from  the  mass  of  the  public  don^^=3* 

or  to  show  what  it  was  that  w        ■     '         ''' 

drawn.    It  therefore  remained  i 
time  of  the  c      " 


tmained  in  Spain  at         '^ 
)  France,  and  passe*"*  tc 


it. 
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the  TTniUd  States  by  the  eessioii  of  France  to 

nL  Thftt  the  conceiiBiOD  was  only  an  incip- 
ient step  towards  a  title  depending  upon  the  ea- 
tabliahing  of  a  cow-pen  by  BoUdore  within  a 
reasonable  time,  and  after  being  put  in  poe- 
■eaaion  of  the  land,  and  of  a  survey  being 
DUide  and  returned  to  the  governor,  so  that  it 
iniKht  be  known  what  land  was  severed  from 
the  public  domain;  and  that  none  of  these  be- 
ing done,  tbere  was  no  just  or  valid  claim  on 
the  Spanish  government  to  make  a  perfect  ti- 
tle, and  of  course  none  on  the  United  Statea. 

The  Act  of  1824,  in  describing  the  claima 
which  might  lie  prosecuted  under  it,  says,  inter 
alia,  they  are  such  as  "might  have  been  per- 
fected into  a  complete  titte  under,  and  in  con- 
formity to,  the  laws,  usages,  and  customs  of 
the  government  under  which  the  same  origi- 
nated, had  not  the  sovereignty  of  the  country 
been  transferred  to  the  United  States." 

The  considerations  which  induced  GovcTn- 
or  Uiro  to  make  this  gratuitous  concession  are 
set  forth  in  it.  "Considering  the  sulhcieot 
reasons  explained  to  me  above,  and  having  re- 
gard to  the  advantage  and  utility  which  will 
result  to  the  capital  from  the  establishment  of 
a  cow -pen."  The  importance  which  was  at- 
tached by  the  Spanish  government  to  the  rais- 
ing of  cattle,  is  shown  in  the  royal  regulation 
of  17M  (2  White's  Hecop.  62),  and  in  the  Re- 
TC*]  copilacion  of  the  Laws  of  the  Indies,  *40 
and  60,  Nob.  74  and  76.  And  by  the  same 
laws  It  was  required  that  the  grantees  should 
take  actual  possession  within  three  months. 
Ibid.  SI,  Nos.  81.  See  also  the  second  and 
third  articles  of  O'Reilly's  regulations  made  in 
1770,  which  were  in  force  in  Louisiana  at  the 
date  of  this  concession.    Ibid.  229. 

In  this  case,  the  concession  directs  the  sur- 
veyor-general to  establish  Boisdor£  on  the 
land,  and  to  forward  his,  the  surveyor -gener- 
al's, proceedings  to  the  governor,  that  a  titte  in 
form  might  be  furnished  to  Boisdor^.  This 
was  never  done,  and  no  legal  surrey  was  ever 

The  twelfth  article  of  O'Reilly's  regulations, 
above  referred  to,  is  as  follows:  "All  rrauts 
■hall  be  made  in  the  name  of  the  king,  by  the 
gorernor-general  of  the  province,  who  will  at 
the  aame  time  appoint  a  surveyor  to  Hx  the 
bmmds  thereof,  Itotb  in  front  and  depth,  in 
presence  of  the  judge  ordinary  of  the  district, 
and  of  two  adjoining  settlers,  who  shall  he  pres- 
ent at  the  survey;  the  above-mentioned  four 
persona  aha II  sign  the  proces  verbal  whieb 
shall  be  made  thereof,  and  the  surveyor  shall 
make  three  copies  of  the  tame,  one  of  which 
shall  be  deposited  in  the  office  of  the  scrivener 
of  the  government,  another  shall  be  delivered 
to  the  governor- general,  and  the  third  to  the 
proprietor,  to  be  annexed  to  the  titles  ot  his 
gnmt."  The  directions  of  the  concession  are 
in  •ecordance  with  this  regulation,  and  th^y 
an  evidently  made  with  reference  to  it.  It 
fOmlshei  the  best  criterion  of  what  had  to  be 
Ahm  by  BoiadorS  before  his  grant  could  be 
perfected. 

Snppas«  that  Btrfadort  or  his  heirs  had  ap- 
|rii«d  to  the  Spanish  authorities  in  1800,  xeven 
tern  years  after  the  date  of  the  concession  to 
tdm,  without  proof  that  he  had  occupied  the 
land  far  tha  pnipoaes  mentioned  in  the  eon- 
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cession  for  the  first  five  years  sfter  date  (the 
earliest  occupation  in  evidence  is  1786),  or  that 
he  had  hcen  put  in  possession,  and  without  any 
survey  or  other  identification  of  the  land, 
there  was  no  obligation  on  them  to  perfect  the 
titte.  10  Peters,  331.  The  claimants  them- 
selves show  this,  by  their  own  statements,  in 
their  application  to  Morales  in  1808. 

IV.  That  the  proviso  of  the  Act  of  1830,  de- 
ctariog  that  this  claim  "shall  not  be  confirmed 
to  more  than  twelve  hundred  and  eighty 
acres,"  prevents  the  recovery  sought  in  this 
case;  and  that  the  said  twelve  hundred  and 
eighty  acres  were  in  full  satisfaction  of  the 
claim,  and  were  accepted  and  surveyed  for 
the  benefit  of  those  claiming  under  the  peti- 

In  the  clause  of  the  Act  of  1824  conferring 
jurisdiction  on  the  court,  it  is  declared  that 
the  several  acts  of  Congress  on  the  subject  of 
these  claims  are  to  be  taken  into  consideration 
by  "the  court  in  deciding  on  them.  This  ['JT 
proviso,  therefore,  standing  unrepealed,  is  the 
declared  will  of  Congress  that  this  claim  shall 
not  be  confirmed  for  more  than  is  stated.  All 
claims  under  incomplete  titles  in  the  country 
acquired  from  France  by  the  Treaty  of  1803 
addressed  themselves  to  the  political  power, 
and  Congress  had  a  right  to  confirm  part  of  a 
claim,  and  refuse  conrirmation  for  the  residue, 
if  they  supposed  it  just  to  do  so.  3  How. 
788. 

In  the  case  of  The  United  States  v.  Rcynes, 
the  court  gave  eflTcct  to  the  Act  of  1804,  which 
declares  that  all  grants  in  Louisiana  subsequent 
to  the  treaty  of  St.  Ildefonso  arc  null  and  void. 
That  the  quantity  of  land  given  was  intended 
as  a  full  satisfaction  is  apparent  from  the 
words  employed.  On  the  6th  of  November, 
1830,  the  twelve  hundred  and  eighty  acres 
were  surveyed,  and  the  plat  and  survey  ap- 
proved nth  August,  1832.  This  rendered  the 
title  complete,  for  the  act  does  not  direct  pat- 
ents to  issue.  It  will  he  seen  from  the  testi- 
mony of  Carver,  Monet,  and  Daniel,  that  the 
twelve  hundred  and  eighty  acres  cover  the 
plantation  of  Francis  Saucier,  and  part  of  that 
of  Daniel,  who  were  purchasers  under  Bois- 
dorCs  heirs.  On  the  question  arising  on  thid 
point,  see  3  How.  788. 

V.  That  on  the  26th  of  April,  1783,  the  date 
of  the  concession  by  Governor  Miro  to  Louia 
Boisdore  the  authorities  of  Spain  had  no  power 
to  make  grants  in  that  part  of  the  country  where 
the  lands  lie,  the  cession  by  Great  Britain  to 
Spain  not  having  been  made  until  the  defini- 
tive Treaty  of  Peace  of  the  3d  of  September, 
1783.  1  Kenfa  Com.  169;  Wheaton's  Ele- 
ments of  International  Law.  572;  Clark  v. 
United  States,  3  Wash.  104;  United  States  v. 
Kayward,  2  Gal.  601;  Poole  v.  Fleeger,  11 
Petora,  210;  Polk's  Lessee  v.  Wendell,  9  Cranch, 
GO;  and  the  cases  ot  Foster  v.  Neilson,  Garcia 
V,  Lee,  and  United  States  v.  Reyncs,  cited  under 
the  first  point. 

VI.  That  there  was  no  sufficient  evidence  of 
the  execution  of  the  conces.sion  by  Governor 
Miro;  ond  that  the  proof  offered  in  the  shape 
of  ex-parte  affidavits,  supposed  to  have  been  be- 
fore the  several  boards  of  commissioners,  was 
not  competent. 

VII.  That  the  petitioners  should  have  mad* 
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or  my  portion  of  them,  under  a  diO'erent  title, 
or  holding  poasession  otherwise  than  under 
tbem;  and  the  demurrer  ought  to  have  been 
sustained. 

The  Act  of  1824  directs  such  persons  to  be 
made  parties.  By  the  second  Beetion  of  the 
Act  of  24tb  May,  1823,  to  continue  in  force  for 
B  limited  time,  and  to  amend,  the  Act  of  1S24 
(1  Land  Laws,  442),  so  much  of  the  last-men- 
tioned act  as  required  claimants  to  make  ad- 
verse  parties  to  the  suit,  or  to  show  the  court 
what  adverse  claimants  there  might  be  on  the 
7  8*]  land,  'was  repealed.  It  is  said  that  the 
Act  of  1844  revived  the  Act  of  1824  as  amended 
by  that  of  1828.  That,  however,  must  depend 
upon  the  intention  of  Congress,  to  be  gathered 
from  the  language  of  the  act  itself.  It  refers 
to  the  Act  of  1824  by  its  name,  reciting  both  its 
date  and  title.  It  does  not  revive  the  whole  of 
its  provisions,  but  expressly  excludes  all  such 
portions  of  said  act  as  referred  to  the  Territory 
of  Arkansas.  Here  is  a  special  reference  to 
this  act  only,  in  a  form  of  expression  an  clear 
and  perspicuous  as  can  be  employed.  Again, 
it  says,  "and  the  provisions  of  that  part  of  the 
aforesaid  act  hereby  revived."  What  is  still 
more  conclusive  and  decisive  is  the  following 
provision,  viz.:  "As  if  these  States  had  been 
enumerated  in  the  original  act  hereby  revived." 
The  Act  of  1824  is  not  only  declared  to  be  re- 
vived, but  re-enacted,  excluding  all  such  por- 
tions of  said  act  as  referred  to  the  Territory  of 
Arkansas. 

It  is  not  reasonable  to  suppose  that  Congress 
intended  to  revive  and  re-enact  the  whole  of  the 
Act  of  the  24th  of  May,  1828,  because  no  part 
of  the  first  section  coiUd  be  of  any  avail.  No 
exceptions  are  made  in  regard  to  this  act,  and 
no  reference  is  made  to  it;  while  in  regard  to 
Ihe  Act  of  1824  the  parts  rejected  are  carefully 
excluded,  and  the  residue  oniy  is  revived  and 
re-enacted.  The  established  rules  of  construc- 
tion show,  that,  where  a  part  is  named  and  ex- 
cluded, the  residue  is  re-enacted.  Expressio 
unis  est  ettctusio  altcriua.  Co.  Lit.  210  a, 
183  b;  Broom's  Legal  Maxims,  183,  187. 

Every  part  of  the  Act  of  1824,  except  what 
relates  to  the  Territory  of  Arkansas,  is  revived 
and  re-enacted  by  express  words ;  the  court  will 
readily  perceive  that  this  case  is  distinguisha- 
ble from  one  reported  in  7  Craneh,  382.  In 
that  case  the  language  of  the  reviving  act  was 
general  in  the  reference  to  the  acts  which  had 
expired.  Here  it  is  special  and  speciflc,  and  by 
several  modes  of  eipreSBion  negatives  any  such 
general  inference.  There  is  a  plain  repugnance 
between  the  Prst  and  eighth  sections  of  the  Act 
of  1824,  and  the  second  section  of  the  Act  of 
1828.  If,  therefore,  the  law  of  1824  is  revived 
and  re-enacted,  it  is  clear  that  the  law  of  1828 
remains  a  dead  letter. 

Questions  bearing  a  strict  analogy  have  often 
arisen  upon  repealing  statutes,  whether  it  was 
the  intention  of  the  framers  to  repeal  the  whole, 
or  only  a  part,  of  the  acts  to  which  such  re- 
pealing statutes  were  applied.  No  better  mode 
oopurs  of  illustrating  the  subject,  than  by  re- 
f erring  to  the  standard  rules  of  construction 
which  have  been  adopted  by  the  courts  in  such 
cases.  The  word  "repeal"  is  not  to  be  taken 
in  an  absolute  sense,  if  from  the  whole  it 
appear  to  be  used  with  a  limitation.  In  every 
case  it  is  ■  question  of  construction  whether 
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*it  operate  as  a  total,  or  partial,  or  tern-  [*7t 
porary  repeal.    Rex  v.  Rogers,  10  East,  573. 

Where  several  acts  of  parUament  upon  tb* 
same  subject  had  been  totally  repealed,  and 
others  repealed  in  part,  it  was  held  that  it  must 
bave  been  the  clear  intention  of  the  Legislature 
that  oniy  the  part  of  an  act  particularly  point- 
ed out  should  be  repealed.  Camden  v.  Anderson, 
6  Term  R.  723;  Dwarris  on  Statutes,  676. 

The  general  principle  undoubtedly  is,  that 
the  repeal  of  a  repealing  statute  revives  the  first 
act,  unless  the  new  law  contain  words  indica- 
tive of  a  contrary  intention  of  the  legislature; 
in  which  case  no  such  consequence  follows. 

So,  it  is  said,  if  an  act  of  parliament  be  re- 
vived, all  acts  explanatory  of  that  so  revived 
are  revived  also;  which  may  be  true,  unless  in 
the  latter  case,  as  in  the  former,  the  language 
of  the  act  authorizes  a  different  interpretation. 
The  Bishop's  case,  12  Coke's  Rep.  1;  Tattle  v. 
Grimwood,  3  Biog.  4B6;  Dwarris  on  Statutes, 
676;  Brown  v.  Barry,  3  Dallas,  367. 

And  where  some  parts  of  a  revived  statute 
are  omitted  in  the  reviving  statute,  they  are  not 
to  be  revived  by  construction,  but  are  to  ba 
considered  as  annulled.  Ellis  v.  Paige,  I 
Pick.  43^6;  Rutland  v.  Mendon,  1  Pick.  154; 
Blackburn  v.  Walpole,  0  Pick.  97. 

The  law  does  not  favor  implications  in  con- 
struing a  repealing  or  a  reviving  statute.  Loker 
v.  Brookline,  13  Pick.  342,  348;  Haynes  v, 
Jenks,  2  Pick.  172.  176;  Dwarris  on  Statutes, 
675. 

If,  then,  the  Act  of  1824  alone  is  revived,  it 
follows,  by  express  enactment,  that  petitioners 
are  required  to  set  forth  the  names  of  advene 
claimants.  This  point  is  too  plain  to  require 
argument. 

The  claimants  may  contend,  that,  as  they  do 
not  claim  the  Innds  held  by  adverse  parties,  but 
an  equal  quantiiy  to  be  hereafter  located  on  the 
public  domiiin,  no  parties  except  the  United 
States  are  therefore  interested.  It  will  be  ob- 
served, however,  by  tiie  eleventh  section  of  thr 
Act  of  1824,  that  it  is  only  after  it  has  been  de- 
creed that  tlie  title  to  the  lands  claimed  is  valid, 
that  the  right  of  entering  other  lands  accrues. 

It  may  also  be  said,  that  to  make  the  adverse 
claimants  parties  would  oust  the  jurisdiction  of 
the  court,  because  the  parties  defendants  would 
be  citizens  of  the  same  State  as  the  petitioners; 
and  that  the  provisions  of  the  Act  of  1S24, 
which  requires  persons  to  be  made  defendants, 
whether  they  arc  citizens  of  a  different  State  or 
not,  are  unconstitutional.  It  is  true  that  an  act 
of  Congress  cannot  confer  a  jurisdiction  not 
warranted  by  the  Constitution.  But  the  error 
of  the  argument  on  the  other  side  cODSiatfl  in 
supposing  that  the  Act  of  1824  was  the  exercise 
•of  the  power  vested  in  Congress,  arising  [•»• 
out  of  the  character  of  the  parties  to  the  suit, 
and  not  out  of  the  character  of  the  cause.  The 
distinction  between  these  two  clssscs  of  cases, 
which  is  obvious  upon  a  mere  cursory  of  read- 
ing of  the  second  section  of  the  third  article  of 
the  Constitution,  is  thus  stated  by  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court 
in  the  ease  of  Cohona  v.  Virginia,  B  Wheat. 
378: 

".Turisdietion  is  given  in  two  classes  of  cases. 

In  the  first,  their  jurisdiction  depends  on  the 

character  of   the   cause,   whoever   may   be   the 

parties.     This  class  comprehends  'all  cases,  is 
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Iftw  and  equity,  ariilog  under  this  Conetituti on, 
tb«  laws  of  the  United  States,  and  treaties 
made,  or  which  ahall  be  made,  under  their  au- 
thority.' This  cause  extends  the  jurisdiction 
of  the  court  to  all  the  cases  described,  without 
making  in  its  terms  anj  exception  whatever, 
and  without  anj  regard  to  the  conditiuo  of  the 
partj.  If  there  be  an;  exception,  it  is  to  be 
implied  against  the  express  words  of  the  article. 
In  the  second  class  the  jurisdiction  depends  en- 
tirely on  the  character  of  the  parties.  In  this 
are  comprehended  'controversies  between  two 
or  more  States,'  etc.  If  these  be  the  parties,  it 
ia  entirely  unimportant  what  may  be  the  sub- 
ject of  controversy.  Be  it  what  it  may,  these 
parties  have  a  constitutional  right  to  come  into 
the  courts  of  the  Union." 

The  twenty-lifth  section  of  the  Judiciary 
Act  is  a  notable  example  of  the  exercise  of  the 
power  vested  in  Congress  arising  out  of  the 
character  of  the  cause.  The  Act  of  1824  is  an 
exercise  of  the  same  authority. 

The  points  made  by  the  counsel  for  Boisdore'a 
heirs  were  the  following: 

First  Point.  The  grant  emanating  from 
Governor  Miro  of  Louisiana,  in  1783,  was 
issued  by  proper  authority,  and  conferred  a 
valid  grant  of  the  lands  claimed,  though  the 
patent  or  title  in  form  never  issued.  From  its 
inception  to  the  time  Spain  was  forcibly  ex- 
pelled this  (Ustrict  of  country  in  ISII,  and  from 
that  time  to  this,  no  doubt  or  suspicion  has 
been  entertained  of  the  integrity  of  the  grant, 
and  of  its  possession  in  good  faith.  Its  extent 
only  has  prejudiced  the  claim.  We  insist  it 
waa  assured  as  private  property  under  the 
equity  of  the  Treaty  of  Bt,  Bdefonso  of  Octo- 
ber, 1800,  and  expressly  by  the  Treaty  of 
Ltmiaiana  in  1803.  And  no  indulgent  con- 
struction of  the  Act  of  1824  in  its  favor  is  req- 
uisite to  insure  its  conflrmation  by  this  court. 
S  Pet.  723,  728,  72»;  8  Pet.  462;  9  Pet.  132, 
134,  736,  760;  10  Pet.  341;  12  Pet.  428,  438, 
438,  446,  400;   1  How.  24. 

Second  Point.  (This  related  entirely  to  the 
genuineness  of  this  document!  offered  in  evi- 

81*]  Third  Point.  The  partial  and  incom- 
plate  proceedings  under  the  adminiatratton  of 
Morales,  in  1808  to  1810,  instituted  to  obtain 
the  title  in  form,  we  maintain,  were  lawful  and 
valid  to  the  extent  of  the  adjudications  made. 
^lat  the  reference  of  the  subject  by  Morales  to 
hia  minister  of  the  treasury,  the  minister's  re- 
port favorable  to  the  claim,  and  then  and  there- 
upon Morales'  order  committing  the  subject  of 
apjdication  to  the  surveyor -general  for  his 
action,  "^hat  a  corressonding  title  might  (may) 
be  fnnushed,"  are  alt  proceedings  of  a  judicial 
ebMt*cteT,  and  furnish  evidence  of  confirmation 
to  this  extent.    9  Pet.  743;  8  Pet.  308. 

t^ntado's  dispatch,  made  in  reference  to  these 
adjudications,  but  not  in  pursuance  of  them,  is 
no  doubt  invalid,  because  manifestly  unautbor- 
iied  t^  the  preceding  orden.  Hence  the  sur- 
vey and  patent  fniled. 

Bnt  thin  adjudication,  to  the  extent  it  pro- 
greased,  was  within  the  lawful  jurisdiction  of 
the  trilnma],  and,  pertaining  to  a  date  long  an- 
terior to  the  Treaty  of  St.  Ddefonso,  encountors 
ao  oppoot!<m  from  the  Act  of  26th  May,  1804, 
■ee.  14. 

VoiiTth  PoiiU.     Under  the  preceding  aspect 


of  this  esse,  sa  well  as  under  the  enlarged  and  lib- 
eral equity  of  the  Act  of  1824,  it  is  of  no  impor- 
tance whether  anything  was  done  or  sufFered, 
under  the  government  of  Spain,  for  which 
Spanish  authority  might  have  asserted  a  for- 
feiture.  The  commissioners  of  1628-29  report 
the  claim  as  forfeited  under  the  Spanish  laWr 
for  want  of  habitation  and  cultivation.  But 
the  report  has  not  a  particle  of  evidence  to> 
support  tliis  position.  It  reports  habitation 
only  from  178S.  (The  grant  was  1783.)  But 
there  is  no  evidence  to  show  that  was  the  be- 
ginning of  the  settlement.  The  requCte  shows 
it  was  settled  before  its  date,  17S3.  The  Min- 
ister of  the  Treasury  reports  possession  from 
date  of  the  grant  to  1808.  And  we  understand 
the  deposition  of  Rochon  to  prove  pOBseasion 
from  17S4.  The  report  of  1828,  then,  is  obvi- 
ously untme  in  fact,  while  the  whole  adjudica- 
tion by  the  tribunals  in  1808  repels  every  such 
conclusion.  But  we  assume,  as  it  is  indisputa- 
ble that  Boisdor^  occupied  and  claimed  this 
land  before  the  year  1800,  and  until  the  United 
States  acquired  the  poaseEsion,  that  no  cauac  of 
forfeiture  incurred  under  the  government  of 
Spain,  before  the  year  1800,  could  be  made  the 
subject  of  inquest  and  escheat  under  the  gov- 
ernment of  the  United  States. 

Fifth  Point.  The  Act  of  the  2Sth  of  May, 
1830,  which  confirms  the  report  of  the  com- 
missioners of  1828,  and  which  report  recom- 
mends this  claim  for  confirmation  (for  a  reason- 
able quantity)  enacts,  by  way  of  proviso,  that 
this  claim  shall  not  be  confirmed  to  more  than 
twelve  hundred  and  eighty  acres. 

■The  record  shows  that  Elihu  Carver,  [*a2 
United  States  Deputy- Surveyor,  received  from 
the  land-olBce  an  order  of  survey,  under  this 
act,  and,  in  pursuance  of  his  official  duties,  and 
at  the  coat  and  expense,  and  under  direction 
only  of  the  officers  of  the  United  States,  sur- 
veyed the  twelve  hundred  and  eighty  acres. 
This  law  of  Congress,  and  the  survey,  are  in- 
terposed in  the  record  as  a  bar  to  our  claim. 

The  petitioners  disclaim  this  act;  and  there  is 
no  pretense  they  ever  approved  it.  No  pat- 
ent has  ever  issued,  the  survey  is  not  shown 
to  have  been  approved,  and  the  record  shows 
sales  made  of  this  claim  by  Boiador^'s  beirs  to 
more  than  five  times  the  quantity  so  confirmed. 
The  act  does  not  declare  a  confiscation  of  the 
remainder  of  the  claim,  and  requires  no  release 
of  one  hundred  thousand  acres  of  land,  for  this 
boon  of  one  thousand  two  hundred  snd 
eighty,  being  a  part  thereof.  To  sustain  this 
bar  is  to  render  this  proviso  in  the  Act  of  1830 
more  potent  than  the  subsequent  Act  of  1844, 
which  gives  th?  right  of  action  under  the  law 
of  1824,  but  which  is  rendered,  iiiopiTotive  as 
to  thja  case,  could  this  plea  in  bar  prevail. 

It  is  unnecessary  to  argue  what  Congress 
might  do  in  ita  capriciousness  of  power.  We 
cannot  suppose  the  court  will  favor  Bueh  con- 
struction of  this  act,  as  imputes  the  intention 
of  Congress  to  conllscate  this  claim,  by  mere 
implicstion  of  this  proviso.  Our  record  proves 
this  claim  was  regarded  good  and  valid  as  pri- 
vate property  by  the  Spanish  government  in 
1H08.  It  is  unreasonable  to  suppose  the  Con- 
Tcss  intended  to  annul  or  destroy  it.  2 
Wheat.  203;  7  How.  880;  7  Pet.  86,  87. 

Query,  If  Congress  could  so  confiscate  prop- 
erty.    12  Pet.  447.    Or  could  attach  e.  wvaii- 
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tion  knd  render  it  obligatory  upon  such  a  gruit 
of  absolute  property,  with  promise  of  k  title  in 
form.     10  Pet.  SOS. 

Sixth  Paint.  We  maintain  that  the  construc- 
tion of  the  terms  of  the  grant  under  the  law 
muat  deSne,  prescribe,  and  control  the  order 
and  direction  of  the  surve;;  and  that  the  di- 
rect ions,  callB,  and  boundaries  prescribed  b; 
the  decree  in  this  case  result  from  the  true  and 
reasonable  construction  of  this  grant.  S  Pet. 
96,  07;  la  Pet.  109-202, 

It  is  a,  well  established  rule  of  law,  that  pa- 
role evidence  cannot  change  or  vary  the  written 
calls  in  a  deed  or  grant,  nor  supply  calls  and 
boundaries  where  none  are  given  in  the  deed. 

We  have  always  regarded  the  boundaries  of 
this  claim  as  the  only  difGeult  question  in  the 
case.  Not,  that  we  think  it  inherently  so,  but 
that  it  has  been  rendered  somewhat  question- 
able from  the  instructions  of  the  Spanish  Sur- 
veyor-General Pintado,  of  the  23d  of  May, 
1810,  and  by  his  assumption e  in  his  dispatch  of 
the  30th  of  May,  1810,  ud  his  figurative  pli 
therewith. 

8S"]  *Wb  will  first  inquire,  What  and  where 
IB  the  beginning  eomert  The  grant  says,  '" 
commence  from  the  plantation  of  Philip  : 
eier."  The  grant  itself  shons  the  plantatic 
Philip  Saucier  is  at  Aclioucoupouloua  (now 
Shieldsborough),  at  the  mouth  of  Bay  St.  Louis. 
This  ie  shown  by  Pintado's  instructions  of  the 
23d  of  May,  1810,  and  his  dispatch  of  the  30th 
of  May,  1810.  It  is  proved  also  by  the  wit- 
nesses Toulmt,  Monet,  and  Carver.  And  be- 
sidq  the  testimony  of  these  witnesses  to  the 
fact,  the  third  volume,  p.  S,  claim  22,  of  the 
American  State  Papers  on  Public  Lands, 
■hows  that  this  Saucier  claim  is  the  same  con- 
firmed to  Marshall  and  Joseph  Niuaise;  and  it 
is  shown,  too.  not  to  have  been  surveyed  up  to 
the  time  of  conHrmation  by  the  United  States 
commissioners.  The  claim  is  likewise  shown 
to  be  a  mere  order  of  survey,  and  not  a  grant 
for  any  specific  bounds,  except  its  front  on  the 
bay. 

The  figurative  plan  furnished  by  Pintado, 
with  his  dispatch  of  the  30th  of  May,  1810, 
draws  also  conjectural  or  figurative  boundaries 
of  the  Saucier  claim,  and  starts  the  line  of 
Boisdor4  from  what  surveyors  understand  to  be 
a  projection  of  Snucier's  north  side  line,  from 
its  northwest  corner.  We,  of  course,  know 
that,  to  have  made  this  effective  as  a  specific 
starting  point,  the  lines  of  the  Saucier  tract 
must  have  been  actually  laid  down.  But  as 
n~e  know  this  was  not  then  done,  we  have  no 
knowledge  from  this  figurative  plan  of  the 
call  and  course  which  Pintado  would  have 
had  Boisdort  north  side  line  run,  except  we 
may  conjecture  he  meant  it  should  run  la  the 
same  course  with  Saucicr's  north  side  line. 
But  nothing  shown  of  that  date  can  fix  for  us 
the  beginning  point  of  the  Boisdore  claim, 
simply  because  the  Saucier  tract  was  not  spe- 
uiflcally  bounded.  But  the  United  States  have 
since  surveyed  this  Saucier  claim,  and  given  it 
established  bounds,  as  Spain  might  have  done. 
The  court  below,  as  our  decree  shows,  con- 
strued our  drat  call  (to  begin  from  the  Saucirr 
tract)  tomcan  from  the  front  (southeast)  corner, 
on  (he  aoufh  side  of  (he  Saucier  claim,  and 
from  which  our  second  call  takes  departure. 
And  it  our  grant  commences  from  the  Saucier 
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grant,  it  is  quite  apparent  it  must  be  on  tha 
side  and  at  the  point  the  decree  has  assumed- 
But  Pintado's  figurative  plan,  which  appears 
in  this  case,  commenced  the  beginning  line  of 
the  -BoisdorS  claim  on  the  north  side  of  the 
Saucier  claim;  and,  though  in  this  respect  most 
favorable  to  the  Boisdor^  heirs,  is  most  evidently 
wrong.  And  hence  Surveyor  Downing's  em 
barrassmeut,  as  per  his  testimony,  on  this  start- 
ing point.  The  next  call  is  the  Mosquito  Bayou, 
well  and  clearly  established  as  Bayou  Marin- 
gouin,  or  at  present  Mulatto  Bayou.  To  fix  tha 
point  of  this  second  'call  is  the  next  in-  [*84 
quiry.  The  decree  assumes  it  to  be  the  mouth 
of  that  Bayou.  This  we  think  obviously  right, 
because  the  grant  of  Governor  Miro  designatea 
the  intervening  distance  between  the  first  and 
second  call  the  front;  and  the  Minister  of  the 
Treasury,  Lozada,  and  the  Surveyor -General, 
Pintado,  both  so  understood  it,  and  Surveyor 
Ludlow,  witness  for  the  United  States  in  this 
case,  in  answer  to  cross  interrogatory  four,  so 
proves  it.  And  bearing  upon  this  point  is  the 
answer  of  Downing  to  the  fifth  cross-interroga- 
tory. But  to  keep  within  the  undoubted  bounds 
of  this  second  point  called  for,  the  decree  haa 
assumed  the  mouth  of  the  Pearl  BJver  cut-off. 
where  it  enters  the  Pearl  River,  as  the  second 
point  called  for,  instead  of  that  mouth  of  the 
Mosquito  liayou  wliich  falls  into  the  Pearl 
River  cut-off;  in  other  words,  the  second  mouth 
of  the  Mulatto  Bayou,  and  that  which  is  near- 
est the  point  of  departure  at  Saucier's  plontA- 

Having  thus  established  these  two  pointa, 
and  the  grant  calling  for  Pearl  River  as  ita 
depth  or  back  boundary,  can  there  be  any 
difficulty  in  fixing  the  course  which  the  aid* 
lines  should  run  to  the  Pearl  Biverf 

The  testimony  of  five  surveyors  is  found  in 
this  record,  viz.:  C!arver,  Monet,  Bringier 
(Survey  or -General  of  Louisiana),  Ludlow,  and 
Downing — the  two  latter  both  ex  -  surveyor* - 
general  of  Mississippi.  All  these  concur  that 
the  side  lines  should  be  perpendicular  to  the 
base  line  between  the  first  and  second  pointa 
called  for  in  the  grant. 

But  the  answer  of  the  District  Attorney  of 
the  United  States  complains  that  we  object  to 
the  figurative  plan  of  Pintado  shown  in  the 
record,  and  repudiated  by  the  petitioners  in 
their  amended  petition.  The  reason  for  this 
will  be  apparent  to  the  court,  on  inspecting 
this  plan.  It  conforms  in  no  sort  with  the  calls 
of  the  grant.  The  court,  on  inspection  of  the 
figurative  plan,  will  perceive  it  gives  no  side 
line  for  the  grant,  from  the  Mosquito  Bayou  to 
the  Pearl  River.  No  construction,  which  does 
not  violence  to  the  very  terms  of  the  grant, 
can  autliorize  this  omission.  And  the  court 
will  see,  from  Pintado's  instructions  to  Lor- 
rcins  for  the  survey  of  this  claim,  given  only 
seven  days  before  drawing  this  figurative  plan. 
that  he  exprcaaly  directed  the  two  side  linen 
from  the  first  two  points  to  be  run  to  the  Pearl 
River.  And  Surveyor -General  Bringlier,  in 
answer  to  the  second  cross  in t errors tory,  with 
Pintado's  instriiclinns  of  the  23d  of  May,  1810. 
before  him,  says  that  he  understands  these  in. 
structions  is  pointing  out  the  same  mode  of 
survey  as  indicated  by  him,  the  witness,  in  his 
deposition,  viz.:   aide  lines  perpendicular  to  the 
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Bnt  tile  map  or  plan  gnea  hj  IHntado,  leven 
8S*1  days  afterward,  *with  his  dispatch  of  the 
30th  of  May,  ISIO,  to  answer  in  place  of  a 
aurvey,  is  moat  clearly  wrong,  in  disregarding 
the  rectangular  figure,  and  giving  in  fact  no 
side  line,  in  any  gcodetical  eenae. 

The  order  of  aurvej  in  the  decree  is  not  only 
ahown  to  be  right  by  A  fair  interpretation  of 
the  grout,  and  by  the  proof  in  the  cauae,  but  it 
ia  thorough  1y  suatained  by  authority.  The 
iiaagea  of  Spain,  and  decisions  of  the  United 
States,  as  to  the  form  and  figure  to  be  obnerved 
in  executing  siteh  surveys,  are  identical.  In 
«11  like  cases  with  this,  the  rectangular  figure 
ia  the  mandate  of  the  law,  where  no  other  is 
called  for.  0  Cranch,  14S;  2  Wheat.  316;  3 
How.   6B6,   701,   704. 

The  case  in  6  Cranch,  from  page  163  to  IBS, 
embodies  facts  not  dissimilar  to  those  in  this 
case,  and  Bustains  the  principlea  of  this  decree. 
And  the  Act  of  8th  May,  1822,  sec.  4,  directs 
that  the  form  of  the  Spanish  surreys  shall 
guide  the  ofi^cen  in  the  survey  of  these  claims 
in  thia  district. 

Why  Pintado,  in  giving  his  plan  on  the  30th 
of  May,  1810,  to  serve  as  a  survey,  chose  to 
discard  his  own  rules  given  to  Lorrcins  a  week 
previouB,  we  know  not,  and  it  is  perhaps  of 
little  importanee  to  be  known.  The  topog- 
raphy of  thia  country  was  not  then  under- 
stood, as  the  maps  of  the  United  States  surreys 
now  disclose  it.  It  was  less  known  in  17S3, 
when  the  grant  was  made.  It  may  have  been 
that  lintado,  in  1S08,  when  the  territory  of 
Spain  in  thia  region  had  shrunk  to  this  little 
atrip  between  the  Mississippi  and  Pcrdido  rivers, 
imagined  himself  justified  in  curtailing  the 
too  great  generosity  of  Governor  Miro,  as  ex- 
hibited in  this  grant.  We  can  only  suppose 
some  such  cause  '  for  such  obvious  disregard 
to  the  rights  of  the  claimants  under  this  grant. 
But  our  tribunals  declare  a  better  morality 
when  they  say:  "The  principles  of  law  cannot 
in  any  way  be  atfccted  by  the  magnitude  of  the 
claima  nader  consideration;  every  principle  of 
jnatice  forbids  it."    6  Pet.  6B1. 

This  claim,  though  large,  is  of  little  value, 
and  is  useful  for  little  else  now  than  for  the  ob- 
ject which  moved  Governor  Miro  to  make  the 
grant;  and,  large  as  it  is,  would  make  but  a 
limited  vacherie  for  the  numerous  heirs  of  the 
grantee,  who  bad  come  into  existence  since 
thrir  righta  In  this  daJm  have  tnen  suspended 
and  deHTTcd. 

It  was  objected  by  tbe  attorney  of  the  United 
States,  on  argument  of  the  demurrer  In  the 
court  below,  that  the  petitioners  had  not  made 
■11  the  settlera  on  this  land,  who  claim  title 
adversely,  parti  ee  defendant,  as  originally 
direeted  by  the  first  section  of  the  Act  of  1824. 
We  flinrt  answer  to  this  objection,  that  this 
pnmaion  of  the  Act  of  1824  is  no  longer  in 
8«"]  "force,  being  expressly  repealed  by  the 
Act  of  S4th  May,  1828,  sec.  S.  And  the  de- 
cision of  this  court  in  8  Howard,  123.  is,  that 
the  Act  of  17th  June,  18*4,  only  operated  to 
nrive  the  fifth  section  of  the  Act  of  1824. 

Bnt  this  court,  in  the  case  of  Soulard's  Heirs, 
10  Pet.  100,  where  adverse  claims  were  shown 
in  the  petition,  but  the  adverse  claimants  not 
nade  parties,  held   and  adjudged  the   contro- 


filed  in  1824,  and  of  course  before  the  clause 

referred  to  was  repealed  in  1828,  But  the 
legislation  of  Congrcas  by  inspertion  of  the 
laws,  rather  than  the  decision  of  the  courts, 
settles  this  question. 

Hr.  Justice  Catron  delivered  the  opinion  of 

the  court: 

The  heirs  of  Boisdor«  filed  their  petition,  in 
the  nature  of  a  bill  in  equity,  pursuant  to  the 
Act  of  1824.  rerived  by  that  of  1844,  against 
the  United  States,  claiming  a  decree  to  a  per- 
fect title  for  a  large  body  of  land  fronting  on 
the  Bay  of  St.  Louis  and  the  Gulf  of  Mexico, 
and  extending  in  depth  to  Pearl  River;  con- 
taining between  one  hundred  thousand  and 
four  hundred  thousand  acres  in  quantity,  de- 
pending on  the  manner  in  which  the  claim 
should  be  surveyed.  A  decree  was  made  by 
the  District  Court  of  Mississippi,  confirming 
the  claim,  and  ordering  a  survey  to  be  made  in 
a  particular  manner,  which  will  more  fully  ap- 
pear hereafter.  From  this  decree  the  United 
States  appealed;  and  the  first  question  pre- 
sented for  our  consideration  is  as  to  the  nature 
and  chararter  of  the  paper  title  on  which  the 
claim  is  founded. 

It  was  a  gratuitous  concession,  in  1783,  by 
the  Governor  of  Louisiana,  exercising  the 
powers  of  the  King  of  Spain,  and  intended 
mainly  for  the  purpose  of  pasturage  and  rais- 
ing cattle. 

A  petition  was  filed  by  Louis  BoisdorS,  thi 
ancestor  of  complainants,  representing  to  the 
governor  that  the  petitioner,  being  an  inhabit- 
ant of  New  Orleans,  and  desirous  to  form  a 
plantation,  or  cow-pen,  in  the  vicinity  of  the 
Bay  of  St.  Louis,  at  a  place  commonly  called 
Achoucoupoulous,  for  the  whole  of  his  peti- 
tioner's family;  which  was  very  large,  as  waa 
notorious  to  his  Excellency;  and,  moreover, 
thnt  the  petitioner  might  be  enabled  to  employ 
all  his  negroes  thereon,  and  to  support  a  large 
stock  of  cattle  which  he  had  already;  which 
land  WHS,  as  it  were,  only  inhabitable  as,  and 
fit  for.  a  cattle -raising  farm;  and  therefore  he 
proceeds  to  sav:  "May  it  please  your  Excel- 
lency,  in  consideration  of  what  is  above  ex- 
plained,  and  of  the  benefit  that  will  result  to 
the  capital  (city)  from  such  a  considerable  cat- 
tle-raising establishment  as  the  one  *which[*SI 
I  have  commenced  to  form  in  the  said  place  and 
in  the  vicinity  of  said  city,  to  grant  to  me  the 
portion  of  fi^ound  which  is  vacant  in  the  said 
place  (section  of  country),  known  under  the 
name  of  Achoitcouponlous,  running  from  the 
ptsntation  of  Philip  Saucier  up  to  the  bayou 
coiled  Bayou  of  Mosf|uito  Vlllnse,  formerly  in- 
habited by  Mr,  (paper  torn  oft),  and  running 
in  depth  down  to  Penrl  River,  in  order  thnt  I 
may  form  with  facility  the  aforesaid  establish- 
ment and  cow-house  (cattle- raising  farml  for 
all  my  family  as  aforeaaidt  a  favor  which  1 
hope,  aceordinj;  to  justice,  from  the  granting 
power  which  is  vested  in  you.  New  Orleans, 
1st  April,  1783," 

And  on  this  petition  the  governor  proceeds 
to  grant  as  follows: 

"New  Orleans.  2Bth  April,  1783.  Being 
satisfied  with  the  well-founded  reasons  ex- 
pressed aiiove,  and  with  the  usefulness  and  ad- 
vantage which  will  result  to  the  capital  (city) 
from  the  establishment  of  a  cattle- raising  farm 
ri  Li  *^^ 
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In  tliat  section  of  country,  little  fit  for  »aj 
cultivation,  the  surveyor  of  the  province,  Don 
CartoB  Laveau  Tnideau  will  eatabliah  LouiB 
Boiador^  upon  the  extent  of  ground  which  he 
solicits  in  the  foregoing  memorial,  situated  in 
the  section  of  country  commonly  called  Achou- 
coupoulous,  commencing  in  front  from  the 
plantation  belonging  to  Philip  Saucier,  a  resi- 
dent of  said  country,  down  to  the  bayou 
called  Mosquito  Village  Bayou,  with  the  depth 
down  to  Pearl  River;  the  same  being  vacant, 
and  no  prejudice  being  caused  to  the  neighbors 
living  as  well  in  front  as  upon  the  depth; 
which  measures  he  will  reduce  to  writing,  sign- 
ing with  the  aforesaid  parties,  and  will  remit 
the  same  to  me,  in  order  that  I  may  furnish  the 
party  interested  with  a  corresponding  title  in 
due  form.  (Signed)  Miro." 

As  the  two  papers  formed  the  contract  be- 
tween the  government  and  the  petitioner,  they 
must  be  construed  together,  there  being  a  propo- 
sition on  one  side  to  do  certain  acts,  and  an  ac- 
ceptance on  the  other,  limited  by  several  re- 
strictions. What  is  stated  in  either  paper  as  tu 
fact  and  intent  must  be  taken  as  true.  The 
facts  appearing  are,  that  BoisdorC  was  an  in- 
habitant of  the  city  of  New  Orleans;  that  he 
had  a  large  family,  and  that  he  wished  to  es- 
tablish "»  cattle -raising  farm." 

There  are  several  translations  of  this  docu- 
ment from  the  Spanish,  but  the  true  one  is. 
that  a  stock  farm  was  to  be  established  on  the 
land  solicited;  and  that  the  establishment  con- 
templated was  to  be  "for  all  the  family"  of  the 
Eetitioner;  and  on  which  he  was  to  employ  all 
is  force  of  negroes. 

These  were  leading  motives  set  forth  to  the 
88']  governor;  and  'the  benefit  that  would  re- 
sult to  the  city  from  such  an  establishment  was 
also  presented  as  a  prominent  consideration 
why,  on  public   grounds,  the  grant  should  be 

On  these  motives,  and  their  obvious  conse- 
quence if  the  cattle  farm  were  established  as 
proposed,  the  governor  acted. 

This  contract  is  to  be  construed  with  refer- 
ence to  the  taws  of  the  place  where  and  when 
it  was  made,  and  the  usages  and  customs  ob- 
served in  making  similar  concessions. 

By  the  Act  of  1824,  we  are  rec|uired  to  eier- 
cise  the  power  of  a  court  of  equity,  and  to  ad- 
judge  in   the   given   case   whether   a   court   of 
equity  could,  according  to  the  rules  and  laws  of 
Spain,  consider  the  conscience  of  the   king  -' 
aneeted  by  the  acts  of  his  lawful  authorities 
the  province,  that  he  became  a  trustee  for  the 
claimant,   and   held    the   land   claimed   by 
equity  upon  it,  amounting  to  a  severance  ol 
much   from  the  public  domain,  before   and   at 
(the  time  the  country  was  ceded  to  the  United 
States.     This  was  the  rule  laid  down   for  oui 
government  in  1830,  in  the  cases  of  Smith  v.  Thi 
United  States,   10  Peters,  330,  331,  and  which 
has  been  uniformly  followed  since. 

The  first  act  the  claimant  was  bound  to  per- 
form  was  taking  possession;  in  ngurd  to  which 
it  is  proved  by  several  witnesses,  by  affidavits 
taken  in  1S2B,  and  then  filed  with  the  rcgislcr 
and  receiver  at  Jackson  Court-house  in  Klissis- 
sippi,  and  which  proofs  are  made  evidence  by 
the  Act  of  1824,  that  Boisdorfi  had  had  posses- 
sion of  a  place  on  the  Mulatto  Bayou  for  forty 
vears  before  182S;  that  the  land  was  cultivated, 

ei4f 


and  cattle  kept  there;  and  the  raster  and  re- 
ceiver found  that  the  land  had  t^en  inhabited 
and  cultivated  from  1T8S  to  1S28,  by  Boiadori 
and  his  representatives;  nor  do  we  see  any  oe- 

.sion  to  dissent  from  this  finding. 

And,    furthermore,     as      it     appears      from 

aisdor^'s  petition  in  1783  that  he  had  com- 
menced  forming  a  cat  tie -raising  establishment 
at  said  place,  we  deem  it  fair  to  presume  that 
the  possession  and  occupation  proved  to  have  ex- 
isted in  1788,  and  afterwards,  did  also  exist 
from  1783  to  17SB;  and  ho  the  petition  to  the 
Circuit  Court,  seeking  a  confirmation,  atatea 
the  fact  to  have  been. 

As  respects  the  nature  and  extent  of  this 
occupation,  the  evidence  is  obscure.  Complain- 
ants allege  "that  their  ancestor,  I^uis  Boisdorfi, 
during  his  lifetime,  and  his  representatives  after 
his  decease,  occupied,  possessed,  and  cultivated 
said  tract  of  land,  from  1783  until  the  year 
1828;  that  their  ancestor,  and  his  widow  and 
representatives,  kept  up  and  supported  said 
plantation  and  grazing  farm  upon  said  land  dur- 
ing the  whole  of  that  period  of  time,  and  fully 
complied  with  all  the  conditions  *of  the  [*8> 
grant,  and  all  the  laws,  customs,  and  usages  of 
Spain  in  relation  to  grants  of  its  public  domain." 

This  allegation  is  directly  denied  by  the 
answer,  and  proof  of  the  facts  alleged  imposed 
on  complainants.  Lewis  Daniell,  a  witness  ex- 
amined by  them,  states  that  in  1824,  when  he 
first  examined  these  lands,  a  few  acres  were 
cleared  near  Mulatto  Bayou,  which  had  then 
the  appearance  of  being  very  anciently  cleared 
and  cultivated;  that  on  it  and  in  its  vicinity 
were  foimd  weeding  hoes  and  axes  much  worn 
by  use;  that  the  old  field  was  the  first  settle- 
ment made  on  the  east  side  of  the  Bayou,  and 
was  made  by  Louis  Boiadorri.  according  to  the 
general  reputation  of  the  country. 

Elihu     Carver,     another     witness     of     com- 

Slainauts,  states  that  in  1814  or  1816  be  learned 
rom  cow-hunters,  who  were  old  Inhabitant*, 
that  the  old  improvement  waa  called  Boisdor^'a 
cow-pens;  and  that  there  waa  then  another 
place,  within  less  than  a  mile,  where  a  person  yet 
cultivated  a  small  field  on  the  east  of  the  said 
bayou,  whom  he  then  understood  to  be  a  atock- 
keeper  for  Louis  Boisdorf;  this  last  place  was 
on  the  land  now  owned  by  F.  Saucier. 

Samuel  White,  examined  for  complainants. 
states:  "I  know  this  bayou,  and  all  the  consid- 
erable branches  thereof;  its  present  name  is 
Mulatto  Bayou;  it  was  known  by  this  name  as 
long  ago  as  1830  or  1821.  It  took  its  name,  aa 
I  always  understood,  from  the  mulatto  man 
who  lived  somewhere  near  what  was  formerly 
called  Point  Boisdor£,  and  who  was  stationed 
there  to  take  care  of  the  stock  of  Louis  Bois- 

By  the  affidavits  taken  and  filed  on  behalf  of 
complainants  before  the  register  and  receiver, 
in  1828,  it  appears  that  the  person  above  re- 
ferred to  was  a  slave,  named  Matthew,  who  be- 
lonsed  after  the  death  <'i  Louis  Boisdor^  to  hie 
widow,  and  who  kept  cattle  on  the  land  for  his 
widow  and  heirs.  And  as  this  man  gave  its 
Kiiglish  name  to  the  biivon,  and  is  proved  bv 
White  to  have  kept  slot-k  there  for  Louis  Boi«- 
dor*  in  his  lifetime,  we  hold  it  to  be  sufficiently 
established  thnl  he  had  this  one  slave  there, 
from  the  date  of  <he  gram  in  1783;  but  as  the 
affirmative  fact  of  occupation  wa'^  imposed  on 
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iriginal  improvement  on  the  1e 
nothing,  no  furtber  presumptii 
that  other  slaves  were  there. 

The  next  leading  question  arise*  on  the 
necessity  of  b  survey  before  the  land  solicitod 
ftud  granted  was  severed  from  the  public  do 
main;  tliat  is  to  say,  whether  the  grant  idcnti- 
flea  the  land,  or  whether  a  survey  was  requirei 
to  establish  its  identity.  Boieiliird  asked  for  a 
grant  in  the  'Vicinity"  of  the  Bay  of  St.  Louin, 
*t  a  place  called  Aehoucoiipoulous,  running 
•0"]  from  the  'plantation  of  Philip  Saucier  up 
to  tlie  Bayou  of  Mosquito  Village  (Mulatto 
Bayou),  and  extending  in  depth  down  to  Pearl 
River. 

The  governor  ordered  Trudeau,  the  survey or- 

Etieral,  to  establish  Boisdor^  on  the  tract  of 
id  he  solicited  in  the  section  of  country  called 
Achoucoupoulous;  taking  as  the  front  of  said 
tract,  from  the  plantation  of  Philip  Saucier,  a 
resident  of  said  country,  down  to  the  bayou 
called  Mosquito  Village  Bayou,  with  the  depth 
down  to  Pearl  Hiver,  the  same  being  vacant, 
«md  no  prejudice  being  caused  to  the  neighbors 
living  as  well  in  front  as  upon  the  depth, 
"which  measures,"  says  the  decree,  "he  will  re- 
duce to  writing,  signing  with  the  aforesaid 
parties  (the  neighbors),  and  will  remit  the 
same  to  me,  in  order  that  I  may  furnish  the 
party  interested  with  a  corresponding  title  in 
doe  form,"  to  wit,  a  title  correspiindiog  to  the 
■nrvey  returned  to  the  governor.  Boisdore's  tract 
waa  to  be  located  by  a  survey  whose  front  was 
to  commence  from  Sander's  plantation,  and  to 
•nd  at  Mulatto  Bayou.  When  this  front  was 
established,  and  a  comer  at  each  end  of  it 
marked,  and  a  line  drawn  from  comer  to 
comer,  then  a  perpendicular  line  drawn  from 
each  comer  to  Pearl  River  was  to  be  the  depth. 
Soch  was  proved  by  witnesses  to  be  the  uni- 
form practice  of  surveying  Spanish  concessions, 
and  this  we  know  to  be  the  true  rule  aside 
from  proof. 

The  aiee  of  Saucier's  plantation  appears  by 
■nrrey.  It  is  a  considerable  tract;  its  south- 
west corner  pointa  towards  the  bayou,  which 
liei  aouthwest;  one  line  from  that  comer  run- 
ning Bonth  seventy  degrees  east  one  hundred 
and  sixteen  chains,  and  the  other  line  running 
north  twenty  degrees  east  fifty-eight  chains. 
According  to  our  construction  of  the  grant,  on 
(dther  of  these  lines,  and  at  any  point  on  then, 
tbe  survey  might  b^in  with  equal  propriety. 
Taken  together  they  are  seven  hundred  and 
ninety-six  poles  long;  and  this  is  all  the  cer- 
tainty given  for  a  beginning  of  the  Grst  or 
ffont  line. 

The  bayou  Is  six  or  seven  miles  long,  and  a 
notorious  stream,  being  navigable  for  vessels  of 
light  draught,  such  as  navigate  the  lakes  in  its 
neighborhood.  It  empties  into  Pearl  River  by 
two  tnitlets,  which  are  some  three  tnilps  apart. 
Frtmi  its  upper  mouth  it  extends  off  from  the 
lirer  northeastwardly,  when  traced  upwards. 

At  some  point  of  the  l)ayou  we  are  called  on 
to  establish  the  second  comer  of  the  front  line; 
and  as  it  is  equally  marked  and  navigable  for 
six  or  seven  miles  of  its  length,  one  part  there- 
<rf  as  well  as  another  may  be  selected. 

^«cing  Pearl  River  up  the  stream  from 
dtber  mouth  of  tha  bayou,  It  extends  nearly 
north  tn  it«  geneml  cound,  but  bearing  more 

asik  cd. 


*or  less  to  the  west.  Saucier's  planta-  ['•! 
tion  is  about  fifteen  miles  from  the  oearust 
part  of  the  bayou. 

To  strike  a  base  line  from  the  southeast  cor- 
ner of  Saucier's  plantation  to  tbe  upper  or 
eastermost  mouth  of  the  bayou,  then,  the  eec- 
ond  corner  would  be  on  Pearl  River,  some  ten 
miles  above  its  easternmoBt  mouth ;  and  the 
western  perpendicular  side  line  would  run  up 
the  river,  and  nearly  parallel  with  its  general 
course,  across  a  large  bend  to  the  west,  and 
again  strike  the  river  at  nine  and  a  half  miles 
higher  up,  where  the  bend  turns  to  the  east, 
and  is  again  reached  by  the  western  side  liue. 
The  eastern  side  line  would  strike  tbe  river 
so  high  up  as  to  include  about  400,000  acres  in 
the  survey.  And  such  is  the  mode  of  survey 
ordered  by  the  District  Court,  and  which  we 
are  called  on  particularly  to  examine.  But  if 
tbe  western  end  of  the  front  line  were  estab- 
lished farther  north  on  the  bayou,  then  tbe 
quantity  would  be  increased  in  proportion  as 
the  comer  was  located  farther  north,  because 
the  corresponding  perpendicular  side '  lines 
would  have  to  be  extended  in  a  direction  bear- 
ing farther  east,  and  would  strike  the  Pearl 
River  still  higher  up,  if  they  would  reach  it  at 
all;  which  is  very  improbable  as  respects  the 
eastern  side  line,  if  even  the  middle  of  the 
bayou  was  determined  on  as  the  proper  point 
for  the  second  comer.  We  think  it  is  impossi- 
ble to  contend  that  the  second  comer  of  the 
front  line  should  be  on  Pearl  River,  and  that 
the  side  line  should  run  up  it,  and  near  to  it, 
and  each  end  of  the  line  be  on  the  river,  as  the 
Spanish  mode  was  to  front  on  navigable  waters, 
and  not  mar  their  fronts  by  side  lines,  located 
near  to,  but  not  on,  the  river. 

That  the  topography  of  that  section  of  coun- 
try in  which  the  Spanish  surveyor  was  directed 
to  survey  and  mark  a  tract  of  land  for  Bois- 
dorfi  was  greatly  mistaken  by  the  governor 
who  made  the  grant,  is  now  too  manifest  for 
controversy,  as  no  front  line  can  be  laid  down, 
from  the  ends  of  which  perpendicular  side 
lines  will  reach  Pearl  River  in  Depth,  without 
violating  the  plainest  rules  of  making  Spanish 
surveys.  But  for  all  the  purposes  of  e,  Spanish 
survey  made  by  a  surveyor-general  of  the  prov- 
ince, such  description  as  the  concession  sets 
forth  was  sufficient,  because  large  latitude  was 
allowed  to  his  discretion.  Had  that  authorized 
officer  certified  that  the  land  marked  out  by 
n  was  "at  the  place  granted,"  then  this  fact 
ist  be  taken  as  prima  facie  true;  the  certifi- 
,e  standing  on  the  foot  of  a  deposition.  So 
this  court  has  uniformly  held,  as  in  Breward's 
18  Peters,  147,  in  Low's  ease,  16  Peters, 
and  especially  in  The  United  States  v. 
Hanson,  IQ  Peters,  199,  200.  The  Spanish  gov- 
's gave  credence  to  surveys  'made  ("SB 
by  the  surveyor -general,  as  being  at  the  proper 
place,  when  it  was  thus  certified  in  legal  form; 
and  the  courts  of  this  country  have  done  the 
same;  and  this  for  the  reason  that  the  acts  of 
the  governor  and  surveyor -general  were  both 
on  behalf  of  the  government,  each  being  bound 
by  his  duty  as  a  public  officer  to  protect  the 
kinfi's  domain. 
"■)  nice  conformity  was  required  in  a  Span- 
iiirvey,  in  cases  where  a  section  of  country 
designated  by  the  concession  withowt  is^^\- 
nite  objects  being  given  to  gONcrattit  waDtNin", 
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the  object!  might  be  loosel;  and  indefinitelj 
stated  by  the  cooceasion,  and  jet  a  aurrej  could 
be  made,  subject  to  the  eovemor'i  sanction  or 
rejection,  because,  in  the  language  of  this  court 
in  Hanson's  cose,  IB  Peten,  200,  "a  gnuit  de- 
livered out  for  survey  meant,  not,  as  with  us, 
a  perfect  title,  but  an  incipient  right;  nhich, 
wb'sn  surrayed,  required  confirmation  by  the 
governor."  If  this  land  bad  been  actually  sur- 
veyed by  Trudeau,  as  demanded  by  the  grant, 
and  he  bad  certified  that  it  was  at  the  place 
granted,  and  the  survey  had  been  returned  and 
filed  according  to  the  twelfth  regulation  of 
Governor  O'Reilly  made  in  1770;  or  filed  and 
recorded  according  to  the  fifteenth,  sixteenth, 
and  seventeenth  regulations  of  the  Intendant 
Morales  of  1799,  then  auob  survey  would  identi- 
fy the  land  granted. 

A  fair  instance  is  furnished  by  this  record  of 
the  Spanish  mode.  The  time  for  making  a 
survey  having  long  expired,  and  a  new  order  of 
survey  being  neceasary  before  a  complete  titli 
could  be  applied  for,  the  widow  of  Boisdore  ii 
1808  applied  to  the  Spaniab  Governor  at  Pen 
sacola  for  an  order  of  survey  of  this  claim,  or 
the  suppoaition  that  he  bad  authority  to  grant 
the  order.  It  was  made  as  requested,  and  Pin- 
tado, the  Surveyor  of  the  Province,  was  directed 
to  make  the  survey.  Ha  did  not  examine  thi 
ground,  but  drew  a  Ggiu'ative  plan  for  the  in 
formation  of  hia  deputy,  to  be  followed  ii 
marking  out  the  grant. 

This  plan  begins  at  the  southwestern  corne) 
of  Saucier'a  plantation,  and  pursues  a  tine  dui 
west  to  Pearl  River,  runs  down  the  river  to  iti 
mouth,  and  then  with  the  ocean  to  Saucier'i 
land,  and  with  it  north  seventy  degrees  west  to 
the  beginning.  Although  no  call  of  the  grant 
but  the  beginning  was  regarded  in  this  plan, 
yet,  if  the  survey  bad  been  actually  made,  cer- 
tified, and  returned  in  conformity  to  said  plan, 
then  the  tract  would  have  been  identified  ac- 
cording to  usage,  had  the  Spanish  juriBdiction 
continued  over  the  country  where  the  land  lies- 
"   '         ictual  survey  having  been  made  at 
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mposed  on  this  court,  if  in  its  , 
S3']  to  identify  and  cause  to  be  'surveyed  the 
land  granted.  If,  however,  its  identity  cannot 
be  fixed,  and  it  cannot  be  aacertained  that  any 
specific  tract  was  severed  from  the  public  do- 
main by  the  grant,  at  the  time  Spain  ceded 
Ijouiaiana,  then  the  claim  cannot  be  ripened 
into  a  complete  title  by  our  decree;  as  we  only 
have  power  to  adjudge  what  particular  tract  of 
land  was  granted.  Our  action  is  judicial. 
We  have  no  authority  to  exercise  political  ju- 
liadiction  and  to  grant,  as  the  governors  of 
Spain  bad,  and  as  Congress  has.  If  we  were 
to  locate  by  survey  the  land  claimed  at  random, 
in  some  part  of  the  district  of  country  known 
08  Achoucoupouloua,  exerciaing  our  discretion 
as  respecta  the  proper  place,  and  to  decree  on 
our  own  survey,  and  thua  devest  the  United 
States  of  title,  then  we  should  do  what  Con- 
RrcBS  lias  often  dona  when  surveys  were  ordered 
of  claims  founded  on  settlement,  and  what  a 
Spanish  governor  usually  did  on  the  return  of  a 
survey]  we  abould  exercise  the  granting  power; 
should  deal  with  public  lands — public  to  the 
time  of  our  decree,  and  first  made  private  prop- 
erty by  it;  oiira  would  l)e  an  exercise  of  political 
juriediction,  and  not  a  judicial  decree. 


In  its  endeavor  to  locate  this  grant,  the  IMa- 
trict  Court  examined  witnesses  of  experience 
and  capacity  as  to  the  possibility  of  doing  so, 
and  came  to  the  conclusion  that  it  could  be 
done;  and,  aa  partly  stated  already,  a  survey 
was  ordered,  to  begin  st  the  southern  part  m 
Saucier's  plantation  on  the  ocean,  at  the  mouth 
of  the  Bay  of  St.  Louis,  and  to  meander  the 
ocean  to  the  eastern  mouth  of  Pearl  River,  and 
then  up  the  same  to  the  upper  mouth  of 
Mulatto  Bayou.  From  this  point  to  the 
place  of  beginning  a  theoretb  base  line  was 
to  be  drawn;  and  from  each  corner  thus  estab- 
lished, perpendicular  side  lines  were  to  be  ex- 
tended to  Pearl  River  for  the  depth.  The  wit- 
nesses agree  that,  if  the  first  two  comers  are 
eatablished,  then  the  survey  can  be  made,  if 
the  side  iinea  would  reach  Pearl  River.  Tliey 
had  before  them,  as  we  have,  the  plan  of  the 
United  States  surveys,  and  the  localities  estab- 
liahed  by  them,  and  merely  expreased  opinion* 
as  to  the  proper  mode  of  survey.  They  do  not 
agree  as  to  where  the  Erst  corner  or  the  second 
comer  of  the  base  line  should  be;  and  as  this 
ia  a  question  of  legal  construction  of  the  grant, 
on  comparing  it  with  the  face  of  the  country, 
a  judicial  tribunal  is  the  proper  forum,  and  best 
qualified  to  decide  the  question.  Conclusive 
information  was  not  to  be  expected  from  prac- 
tical surveyors,  however  experienced;  yet  their 
opinions  are  entitled  to  much  consideration. 

Alexander  Downing,  late  Surveyor -General 
of  Mississippi,  declares  it  to  be  his  opinion, 
that  "the  phrase  in  the  grant  to  *Lonia  ['%A 
BoisdorS,  'the  front  thereof  to  commence  from 
the  plantation  of  Philip  Saucier,  and  mn- 
ning  to  the  Bayou  of  the  Slosquito  Village,'  is 
not  sufficiently  definite  to  enable  a  surveyor  to 
fix  upon  a  beginning  point  or  comer;  both  the 
bepinning  point  and  the  front  line  seem  to  be 
left  to  the  discretion  of  the  surveyor,  and  it  is 
questionable  whether  any  two  surveyors  would 
settle  upon  the  aame  point  for  a  beginning." 

We  agree  with  this  witness  as  respects  the 
beginning  point.  But  we  find  stitl  more  un- 
certainty in  determining  where  the  second  cor- 
ner should  be  established,  as  there  a  range  of 
discretion  exists  between  the  head  and  mouth 
of  the  bayou,  to  an  extent  of  six  or  seveD 
miles.  Our  opinion  is,  that  the  front  line  can- 
not be  laid  down  by  a  judicial  decree,  because 
of  the  vague  description  in  the  grant;  and  con- 
sequently, that  no  parallel  aide  lines  can  be  es- 
tablished. 

How,  then,  do  the  righta  of  complainant* 
stand  on  the  facts,  tlic  Spanish  laws  being 
[lopted  as  the  governing  ruleT  In  the  first 
place,  their  ancestor  held  the  concession  in  bis 
own  pnaseasion  for  twi'nty  years  under  the 
Spanish  government;  that  is  to  say,  from  1783 
to  1803,  without  calling  for  a  survey.  Hia 
claim  remained  precisely  as  it  was  at  its  date, 
up  to  the  time  we  acquired  Louisiana.  It  was 
presented  in  1808  to  the  Spanish  Kovemor  at 
I'cnsacola,  and  a  survey  and  complete  title  so- 
licited; but  as  no  actual  survey  was  made,  and 
as  no  jurisdiction  then  existed  in  the  Spanish 
authorities  over  thnt  section  of  coimtry.  this 
step  pssses  for  nothing.  Some  notice  of  this 
claim  was  taken  by  Commissioner  Crawford, 
whose  report  condemned  it.  In  1820  it  was 
filed  and  recorded  In  the  land  office  at  Jackson 
Court-house,  and  a  confirmation  sought  frow 
Howard  t%. 
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Congreu  on  ■  r«coiiiiiieadAtii)ii  of  the  register 
and  receiver  acting  ks  Uud  comiuisBionerE. 
This  was  in  (act  the  first  legal  step  taken  by 
cotnplainantB  or  their  ancestors,  after  the  con- 
cession was  made.  For  thirty-seven  fears  they 
slept  on  their  righta;  and  in  the  mean  time 
lai^e  masses  of  the  land  now  claimed  by  them 
were  granted  to  others,  under  both  the  Spanish 
And  American  govemmentsj  and  this  neglect 
for  twenty  years  of  the  time  was  in  plain  vio- 
laticni  of  the  Spanish  laws,  and  the  face  of 
th^  concession;  each  requiring  a  legal  sur- 
vey   and    specific     designation    of     the     land 

In  the  second  place,  no  possession  was  ever 
taken  according  to  the  terms  of  the  grant.  A 
large  tract  was  solicited  by  Boisdor^  where  he 
could  establish  his  "whole  family,  and  employ 
all  his  negroes"  in  carrying  oa  the  establish- 
ment. His  family  was  very  large,  according  to 
liis  own  showing;  it  conaistod  of  a  wife,  chil- 
dren, and  slaves.  A  removal  to  the  premises 
from  the  city  of  New  Orleans  of  this  whole 
45*]  family  was  'proposed  by  Boisdor^,  and 
was  contemplated  by  the  governor;  and  as  a 
further  inducement  he  was  assured  that  much 
benefit  would  result  to  the  capital  from  such  a 
considerable  cattle -raising  establishment  in  its 
vicinity.  It  was  to  be  so  large  as  to  be  of  pub- 
lic consideration.  These  were  the  notorious 
promises  in  which  the  governor  acted.  And 
what  was  the  compliance  on  the  part  of 
the  grantee?  He  represented  that  he  had 
tben  commenced  forming  his  establishment 
at  the  place.  It  appeara  to  our  satisfac- 
tion, by  proof,  that  five  years  afterwards  he 
had  a  single  slave  there,  who  kept  some  cattle, 
and  that  a  slight  patch  of  a  feir  acres  was 
oleared;  and  we  take  It  to  have  been  cutti- 
Tated.  The  slave  continued  at  the  place  cleared, 
<Hr  near  to  it,  for  numy  years;  say  up  to  1814 
or  1816. 

If  the  Mtablishment  had  been  commenced  in 
1783,  when  the  grant  was  made  (and  we  are 
bound  to  hold  that  it  had,  as  the  petition  to  the 
governor  alleges  the  fact),  then  it  is  hardly 
possible  that  it  could  have  been  on  a  smaller 
«cale  than  it  ever  after  continued;  there  being 
but  a  single  slave  there  at  any  time.  It  could 
only  have  been  less,  by  having  no  one  at  all  on 
the  premises.  It  is  therefore  manifest  that  no 
additional  possession  was  taken  by  Boisdor^ 
or  his  representatives,  in  compliance  with  the 
terms  of  his  contract,  after  its  date.  He  obvi- 
ously abandoned  the  idea  of  taking  his  whole 
family  to  the  place,  and  of  employing  all  his 
slaves  there;  and  consequently  abandoned  all 
intention  of  having  the  land  surveyed  and  him- 
•olf  and  family  established  on  it  by  the  survey- 
or-general. And  to  hold  that  such  a  trifling  oc- 
-cupation,     in     utter     neglect      "'      ■"---'- 


«a  the  conscience  of  the  King  of  Spain,  and 
luB  representative,  the  Governor  of  Louisiann, 
to  complete  the  title,  would  in  our  opinion  be 
altogether  inadmissible. 

Various  dreum stances  must  be  taken  into 
consideration  in  this  connection.  It  was  the 
-doty  of  the  grantee  to  do  two  controlling  and 
requisite  acts  before  he  could  ask  for  a  com- 
nielion  of  his  titlo;  first,  to  present  his  conces- 
1>  It.  •«. 


sion  in  due  time  to  the  surveyor-general  ol  the 

province;    and   second,   to   take    possession    in 
substantial  compliance  with  the  terms   of  his 

Had  the  survey  been  returned  with  the  pro- 
ces  verbal,  or  certificate  attached,  stating  the 
fact  of  possession  having  been  given  according 
to  the  grant,  and  that  the  survey  did  no  injury 
to  others;  then  the  effectual  and  conclusive 
title  could  have  been  issued,  devesting  the 
rights   of  the   Spanish   government;    and   tben 

•Can  it  be  believed  that  the  Governor  (*»6 
of  Louisiana  intended  conclusively  to  grant  a 
domain  of  fifteen  miles  wide  and  over  forty 
miles  long  (aa  large  as  an  ordinary  county),  for 
the  mere  purpose  of  a  cow-pen!  And  that  he 
would  have  sanctioned  a  survey  and  completed 
the  title,  if  the  surveyor  of  the  province  had 
reported  to  him,  as  was  his  duty,  that  Bois- 
dor6  declined  to  remove  his  family,  white  or 
black,  to  the  place,  or  to  employ  his  slaves 
there,  with  the  exception  of  a  single  cowherd; 
and  that  the  improvement  of  the  place  was  as 
slight  as  it  could  well  be — -that  it  amounted 
only  to  a  trifling  patch  of  a  few  acres?  Such 
a  proposition  shocks  ail  sense  of  equity,  and  is 
contrary  to  the  settled  policy  of  the  Spanish 
government;  which  was,  to  make  gratuitous 
grants  for  the  purposes  of  settlement  and  in- 
habitation, and  not  to  the  end  of  mere  specu- 

And,  again,  the  grantee  might  have  his  land 
surveyed,  or  he  might  decline;  he  might  estab- 
lish himself  on  the  land,  or  decline:  these  acts 
rested  wholly  in  his  discretion.  But  if  he 
failed  to  take  possession  and  establish  himself, 
he  had  no  claim  to  a  title;  his  concession  or 
first  decree  in  such  case  had  no  operation.  So 
the  Supreme  Court  of  Louisiana  held  in 
Lafayette  v.  Blanc,  3  Louisiana  Annual  Re- 
ports, 60,  and  in  our  judgment  properly.  There, 
the  grantee  never  having  had  actual  possession 
under  his  concession,  the  court  decidM  that  he 
could  set  up  no  claim  to  the  land  at  law  or  in 
equity.  This  case  followed  Hooter  v.  Tippet,  17 
La,  Kep,  100,  We  take  it  to  be  undoubtedly 
true,  that,  if  no  actual  possession  was  taken 
under  a  gratuitous  concession  given  for  the  pur- 
pose of  cultivation  or  of  raising  cattle,  during  * 
the  existence  of  the  Spanish  government,  no 
equity  was  imposed  on  our  government  to  give 
any  consideration  or  effect  to  such  concession 
or  requite. 

And,  in  the  next  place.  It  was  held,  in 
Lafayette  T.  Blanc,  that  if  the  party  took  pos- 
session, but  had  no  survey  executed  during  the 
time  Spain  exercised  jurisdiction,  this  being  his 
own  neglect,  it  lies  on  him  to  establish  the 
boundaries  of  his  grant,  and  to  identify  his 
land  with  such  certainty  as  to  show  what  par- 
ticular tract  was  severed  from  the  public  do- 
main; and  if  he  fsils  to  do  it,  then  he  has  no 
remedy  in  a  court  of  justice.  And  this  part  of 
the  decision  we  also  approve. 

Here  there  was  no  survey,  and  we  are  of 
opinion,  first,  that  complainants  have  not 
i  den  titled  any  particular  tract  of  land  that  was 
arantcd;  and  second,  that,  if  they  had,  no 
]>ossession  was  taken,  or  pretended  to  be  taken, 
such  as  the  agreement  Detween  the  Spanish 
authorities  and  the  grantee  imi)templated. 
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And  therefore  it  ia  ordered  tbftt  the  decree  of 
the  Diatrict  Court  be  reversed,  and  the  petition 
diamiHsed. 

VI*]     'Messrs.  Justices  McLean,  Wayne,  and 
UcEinley  disBented. 

Mr.  Justice  McLean: 

In  the  opinion  of  a  majority  of  the  court,  the 
grant  in  thiB  case  ia  rejected,  for  a  wsjit  of  cer- 
tainty in  ita  calla,  Aa  I  cannot  agree  with  thia 
view,  I  will  state,  in  a  few  words,  the  ground 
of  my  diaaent. 

The  petition  to  the  governor- general  for  the 
grant  represents  that  Louis  Boisdorti,  "being 
desirous  to  form  a  plantation  or  cow-peu  in  the 
vicinitj  of  the  Bay  nf  St  Louie,  at  the  place 
commontj  called  AchoucoupoulouB,"  etc,  that 
he  may  be  enabled  to  employ  all  his  negroea 
thereon,  and  to  support  a  large  atock  of  cattle, 
prayar  "in  conaideration  what  is  above  ei- 
preaaed  and  stated,  and  of  the  benefit  which 
will  result  to  the  capital  from  a  large  cow-pen, 
such  as  that  he  had  commenced  to  establish  at 
and  near  said  place,  to  grant  him  the  parcel  of 
land  which  may  be  vacant  at  the  above-men- 
tioned place  known  by  the  name  of  Achoucou- 
poulous,  to  commence  at  the  plantation  of 
Philip  Saucier,  and  to  run  therefrom  to  the 
Bayou  of  Mosquito  Village,  formerly  inhabited 
by  Mr.  Loisser,  and  extending  in  depth  to  Pearl 
River,  that  he  may  be  enabled  to  form  with 
facility  the  above-mentioned  plantation  and 
cow -pen  for  the  whole  of  his  family,"  etc.,  and 
is  dated  Ut  April,  1TS3. 

On  the  2eth  of  April,  1783,  Governor  Miro, 
resident  at  New  Orleans,  answers  the  applica- 
tion by  saying:  "It  appearing  to  me  that  the 
grounds  and  reasons  stated  by  the  petitioner 
are  well  founded,  in  relation  to  the  utility  and 
advantages  which  will  result  to  the  capital 
from  the  eatabUahment  of  a  cow-pen  in  those 
places  which  are  badly  adapted  to  cultivation, 
the  surveyor  of  the  province,  Don  Carloa 
I^veau  Trudeau,  shall  establish  Louis  Boiador^ 
on  the  tract  of  land  which  he  solicits  in  the 
antecedent  memorial,  situated  at  the  place  com- 
monly called  Achoucoupoulous,  the  front  there- 
of to  commence  from  the  plantation  of  Philip 
Saucier,  an  inhabitant  of  said  place,  and  running 
to  the  Bayou  of  Mosquito  Village,  and  extend- 
ing in  depth  to  Pearl  River,  should  the  same  be 
vacant,  and  cause  injury  to  no  oae  of  the  sur- 
rounding settlers,  either  in  the  front  or  the 
depth  thereof;  whose  proceedings  shall  he  made 
out  and  signed  by  him  with  the  before-men- 
tioned persons,  and  sent  to  me  to  furnish  the 
party   interested   with  a  title  in  form." 

This  tract  of  land  seems  never  to  have  been 
actually  surveyed.  On  the  4th  of  April,  1808, 
Gilberto  Guillemard  applied  to  the  Intendant- 
Genera!  at  Pensacola  for  an  order  of  survey, 
»8']  'representing  that  Trudeau,  the  Surveyor, 
by  reason  of  the  expense  and  his  pressing 
duties,  had  not  executed  the  survey,  and  a 
request  is  made  that  Pintado,  the  present  sur- 
veyor, may  mark  out  the  boundaries,  etc.  The 
iipplication  was  granted,  but  Pintado,  instead 
of  making  an  actual  aurvey,  marked  out  a 
figurative  plan,  by  which  the  diatancps  could 
be  ascertained.  He  says:  "Two  years  having 
I'lapaed  without  beinf;  able,  from  the  emergency 
of  my  businpNB.  to  attend  peraonally  to  make 
out  the  boundaries,  and  to  make  the  aurvey  re- 


quired; and  not  having  at  the  said  place  a  dep> 
uty  to  execute  the  same;  and  that  tbe  heira 
claiming  the  same  may  have  an  authentic  docu- 
ment issued  in  their  favor  from  which  may  to 
made  appear  the  right  of  property  and  owner- 
ship wMch  to  the  said  landa  they  have  and  hold 
in  virtue  of  the  said  grants;  and  also  the  shape 
and  figure  which  the  said  tract  of  land  ought  to 
have,"  etc. 

The  houndariea,  as  above  designated  by  Pin- 
tado, are  shown  by  a  plat  in  the  case.  It  iB  true- 
that  the  above  proceeding  in  relation  to  the 
aurvey  took  place  after  the  surrender  of  Louiu- 
ana  to  the  United  States,  which  terminated  alt 
foreign  power  over  the  territory,  but  the  pro- 
ceeding shows  that  there  was  no  forfeiturs 
under  the  Spanish  government,  for  the  want 
of  a  survey,  or  on  any  other  ground;  and  it  also 
shows  that  the  places  called  for  in  the  grant 
were  deemed  sufficiently  certain  by  Pintado, 
the  Surveyor-Genera!,  to  make  the  surrey. 

What  was  the  nature  of  the  title  given  W 
Miro,  the  Governor- General,  to  BoisdorGT  Hb 
petitioned  the  governor  for  a  "grant"  of  the 
land  at  the  place  named,  for  the  purposes 
stated.  The  governor,  admitting  that  "the 
grounds  and  reasons  stated  by  the  petitioner 
were  well  founded,  and  that  his  proposal  was 
advantageous  to  the  capital,"  directed  the  sur- 
veyor of  the  province,  Don  Carlos  Laveau  Tru- 
deau, to  establiah  the  petitioner  on  the  land  to 
solicits,  designating  the  boundaries,  etc.  If 
there  be  sufficient  certainty  in  the  boundariea 
called  for,  there  can  be  no  doubt  that  the  grant 
of  the  governor  separates  the  land  from  tto 
public  domain,  and  that,  in  every  view,  con- 
stitutes property  under  the  treaty  with  France. 
There  were  no  conditions  expressed  upon  tto 
face  of  thia  grant.  The  consideration  is  named, 
hut  not  as  a  condition. 

The  petition  which  is  referred  to  in  the 
grant  constitutes  a  part  of  it.  The  vicinity  of 
tbe  bay  of  St.  Louis,  the  place  known  by  the 
name  of  Achoucoupoulous,  the  plantation  of 
Saucier  as  the  beginning  point  called  for,  "and 
to  run  therefrom  to  the  Bayou  of  Mosquito  Vil- 
lage, and  extending  in  depth  to  Pearl  River"; 
all  these  calls  are  identified,  and  shown  by 
parol  evidence  and  the  maps  which  are  in  the 
case,  'And  the  great  question  ia,  whether,  [*Q9 
from  the  calls  of  the  grant,  the  survey  can  be 
executed.  These  calla  are  clear  and  epedGc. 
They  are  the  plantation  of  Philip  Saucier,  on 
the  Bay  of  St.  Louis,  the  rivulet  or  Bayou  of 
the  Village  of  Mosquito,  in  tbe  district  called 
Achoucoupoulous,  and  extending  in  depth  to 
Pearl  River.  All  these  calls  are  proved  to 
exist,  and  they  arc  more  special  than  nine 
tenths  of  the  callx  in  tbe  Spanish  grants  which 
have  been  confirmed. 

Pintado,  by  his  figurative  plan  embracing 
those  call.<,  seems  to  have  had  no  difficulty  in 
directing  how  the  aurvey  should  be  made.  And 
he  was  the  survey  or -general  of  the  province 
under  the  Spanish  government,  and  may  to 
presumed  to  hftve  been  well  acquainted  with 
the  Spanish  laws  and  usages  on  the  subject  of 
surveys.  Morales,  who  sanctioned  tbe  grant 
in  1808  by  ordering  the  survey,  was  intendant- 
Kcncral,  and  had  the  same  powers  to  grant 
land  sa  the  govern  or -general  previously  had, 
and  he  was  distiniruished  for  his  general  intd- 
ligence  and  high  capacity  to  represent  his  sov- 
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■ereign  in  tlw  Important  duties  which  were 
-conunitto]  to  him.  The  grant  was  eiIbo  buic- 
tioned  by  Juftn  Lozado,  the  fiscal  minister  pro- 
tein., to  whom  the  petition  of  Guillemard  in  be- 
holf  of  Boisdare'B  repreHentatives  was  referred, 
«nd   who   recommended    that   the   eurvef    be 

Ik  BriDgier,  a  witness,  states,  "that  he  has 
been  a  surveyor  for  upwards  of  thirty  years, 
and  for  more  than  twenty-five  years  Surveyor- 
General  of  the  State  of  Louisiana,  during  which 
period  he  has  had  the  records  of  Spanish  sur- 
veys in  his  charge,  and  had  frequent  occasion 
to  rqfer  to  them,  and  survey  lands  in  conform- 
ity to  them;  that  he  understands  the  Spanish 
language;  and  he  says  that  he  agrees  with  Pin- 
tado as  to  the  mode  of  running  the  lines  of  the 
anrvey.  He  thinks  the  description  of  the  grant 
ia  sufficient  to  enable  a  surveyor  to  make  an  ac- 
curate aurvey  of  it,"  etc. 

Elihu  Carver,  who  eaya  that  he  is  a  practical 
surveyor,  on  being  aeked  how  he  would  survey 
a  Spanish  concession  which  calls  for  two  points 
■aa  the  front  upon  the  sea-shore  or  a  water- 
course, and  calls  to  run  in  depth  to  another 
water-course  for  quantity,  answers  "that  hs 
would  run  from  one  of  the  first  points  back  to 
"Um  water-course  a  distance  equal  to  the  front 

flven,  thence  direct  to  the  last  point  in  the 
ront."  He  saya  that  he  has  surveyed  many 
Spanish  claims,  and,  except  one,  he  never  found 
the  boundaries  all  round.  That  he  does  not 
pretend  to  be  sufficiently  acquainted  with 
the  Spanish  customs  and  usageato  pronounce 
upon  the  claim  in  question. 

B.  A.  Ludlow  states  that  he  is  a  practical  sur- 
veyor, and  has  held  the  office  of  Surveyor -Gen- 
«iil  for  the  district  south  of  Tennessee.  He  has 
examined  the  survey  of  Boisdor£,  and  believes 
iOO*]  'the  survey  to  be  practicable,  provided 
the  plantation  of  Philip  Saucier  and  the  Bayou 
of  Mosquito  Tillago  can  be  identified.  "The 
survey  should  be  made,"  he  says,  "by  finding 
a  straight  line  between  the  above-mentioned 
points,  and  raisin);  perpendiculars  upon  said 
line,  at  its  extremities,  extending  back  to  Pearl 
River,"  etc.  "Exceptions  to  this  rule,"  he 
saya,  "sometimes  occur  by  water-courses  or  the 
lines  of  other  claims  causing  a  deviation,"  etc. 
He  says  he  ia  familiar  with  the  sea-shore  which 
constitutes  the  front  of  the  BoisdorS  claim. 
From  his  general  knowledge  of  the  country,  he 
'■an  see  no  material  difficulty  in  making  the 
survey  of  the  claim,  etc. 

A.  Downing  has  been  many  years  a  prac- 
tical surveyor,  and  has  held  the  office  of  Sur- 
veyor-General of  the  public  Iand»  for  the  State 
of  Klissiasippi.  He  says,  "the  phrase  in  the 
grant  to  Bjisdortf,  'the  front  thereof  to  com- 
mence from  the  plantation  of  Philip  Saucier,* 
and  'running  to  the  Bayou  of  Mosquito  Vil- 
lage,' ia  not  sufficiently  definite  to  enable  a 
-sui-reyor  to  fix  upon  a  be^nning  point  or 
comer;  both  the  beginning  point  and  the  front 
line  seem  to  be  left  to  the  discretion  of  the  sur- 
veyor, and  it  is  questionable  whether  any  two 
snrveyors  would  settle  upon  the  same  point  for 
a  beginning.  I  certainly  could  not  adopt  the 
view  of  Pintado,  t'le  Spanish  Surveyor-General, 
for  in  the  diagram  filed  in  the  case,  and  to 
which  he  refer*  in  his  instructions,  he  places 
what  should  be  the  most  easterly  front  corner 
im  i^  back  Um'  of  the  Saucier  plantation." 
IS  lb  •«. 
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ners,  would,  apparently  for  several  miles,  range 
close  along  and  parallel  with  the  east  margin 
of  Pearl  River,  and  consequently  conflict  with 
tho  uniform  practice  of  the  location  and  survey 
of  grants  upon  all  navigable  streama  and 
shores." 

This  is  the  substance  of  the  evidence  in  the 
case  in  relation  to  the  calls  in  the  grant.  And 
it  muat  be  remarked,  that  all  the  witnesses, 
with  the  exception  of  Downing,  think  that  the 
calls  of  the  grant  are  sufiicient  to  enable  a  sur- 
veyor to  mark  out  the  boundaries.  Downing 
supposes  that  no  two  surveyors  would  agree 
on  the  beginning  corner,  or  as  to  the  second 
point  and  lines  called  for.  But  in  this  he  ia  mis- 
taken. In  the  first  place,  the  Spanish  authori- 
ties, who  held  the  calls  of  the  grant  sufficient 
are  Miro,  the  Governor -General  who  issued  it, 
and  Morales,  the  Intendant -General,  Trudeau 
and  Pintado,  Surveyors -General,  and  Lozado, 
the  Fiscal  Minister.  These,  when  connected 
with  the  statements  of  the  above  witoesBes, 
would  seem  to  leave  little  doubt  as  to  the  suffi- 
ciency of  the  calls  of  the  grant. 

•Upon  this  question  we  must  not  for-  ['lOl 
get  that  we  are  acting  upon  a  Spanish  grant, 
and  are  governed  by  Spanish  laws,  usages,  and 
customs.  And  if  such  a  grant  were  valid  under 
the  Spanish  government,  and  there  has  been  no 
forfeiture  of  the  right,  we  are  bound  by  the 
plighted  faith  of  our  own  government  to  sus- 
tain the  grant.  And  in  administering  this  for- 
eign law,  we  must  ascertain  and  regard  the 
usages  under  it,  in  the  acquisition  of  titles  to 
land.  This  is  a  universal  principle,  respected 
by  all  courts,  in  the  administration  of  justice. 
Parol  evidence  must  be  heard  to  establish  those 
usages,  in  addition  to  what  may  appear  from 
the  action  of  the  local  tribunals.  In  the  States  of 
Virginia,  Kentucky,  Tennessee,  North  Carolina, 
Pennsylvania,  and  in  a  large  district  of  country 
in  Ohio,  the  usages  in  making  entries  and  sur- 
veys of  lands  constitute  the  laws  of  the  respec- 
tive States,  the  usage  of  each  State  differing 
more  or  less  from  that  of  the  others.  One  in- 
stance only  will  be  named  as  peculiar,  perhaps, 
to  Kentucky  nnd  Ohio.  The  holder  of  a  warrant 
for  one  thousand  acres  locates  it,  and  in  his 
survey  includes  fifteen  hundred  acres  of  land. 
more  or  less,  and  yet  hie  survey  is  held  valid. 
This,  to  one  wholly  unacquainted  with  such  a 
rule  of  decision,  would  be  thought  unreason- 
able, and  might  be  disregarded;  and  yet  it  is  a 
rule  of  property  which  no  court  can  reject. 

To  establish  entries  under  this  system  parol 
evidence  is  always  beard,  as  to  the  calls  made, 
and  the  objects  called  for,  etc.  And  although 
the  survey  may  deviate  from  the  calls  of  the 
entry,  it  is  held  valid,  if  it  interfere  with  no 
prior  rights.  This  rule  of  decision,  so  firmly 
cstnblished  in  our  own  country,  should  be  ap- 
plied with  an  enlarged  liberality  when  acting 
on  land  titles  acquired  under  a  foreign  govern- 
ment, of  whose  language  and  usages  we  have 
comparatively  but  little  knowledge.  The  Act 
of  Congress  of  the  2Bth  of  May,  1824,  revived 
and  applied  to  these  titles  by  the  Act  of  the 
ITth  of  .Tune,  1844,  under  which  we  exercise 
jurisdiction,  provides  that  a  claimant.  ixiAkt 
"any    French    or    Spa.n\B^    glKat, 
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warrant,  or  order  of  lurvey,  legally  made, 
granted,  or  iaaued  before  the  lOth  of  March, 
1804,  by  the  proper  authoritiee,  to  any  person 
resident  in  the  Province  of  Louisiana,  etc., 
"which  might  have  been  perfected  into  a  com- 

elete  title,  under  and  in  conformity  to  the 
iWB,  usages,  and  customs  of  the  government 
under  which  the  same  originated,  had  not  the 
sovereignty  of  the  countiy  been  transferred  to 
the  United  States,  may  file  his  petition,"  etc. 
And  the  proceeding  is  required  "to  be  con- 
ducted according  to  the  rules  of  a  court  of , 
equity,"  etc.;  and  the  court  is  authorized  "by^ 
a  final  decree  to  settle  and  determine  the  ques- 
tion of  the  validity  of  the  title,  according  to  the 
102*]  law  of  nations,  the  stipulations  'of  any 
treaty,  and  proceedings  under  the  same,  the 
several  acts  of  CongresB  in  relation  thereto,  and 
the  la.w9  and  ordinances  of  the  government  from 
which  it  is  alleged  to  have  been  derived."  &c. 

I  will  refer  to  aome  cases  where  grants  simi- 
lar to  the  one  under  consideration  have  been 
held  valid  by  thia  court.  In  The  United  States 
T.  Percheman,  7  Peters,  64,  the  petitioner  asked 
"two  thousand  airres  of  land  in  the  place  called 
Ockliwaha,  situated  on  the  margin  of  St.  John's 
Ttiver."  Governor  Estrada  says:  "I  do  grant 
him  the  two  thousand  acres  of  land  which  he 
solicits,  in  absolute  property,  in  the  indicated 
place."  The  survey  of  this  land  was  not  exe- 
cuted until  the  2Dth  of  August,  1819,  after  the 
treaty  of  cession.  The  title  was  conflnned  by 
this  court. 

In  the  case  of  The  United  States  v.  Clarke,  B 
Petera,  446,  the  petitioner  solicited  a  grant  of 
the  quantity  of  land  which  the  Governor  of 
Florida  had  thought  proper  to  assign  to  the 
water- mi  Its,  equivalent  to  five  miles  square ; 
which  lands  he  aolicits  "on  the  western  part  of 
St.  John's  River,  above  Black  Creek,  at  a.  place 
entirely  vacant,  known  by  the  name  of  White 
Spring."  In  the  grant  it  is  declared.  "A  title 
slinll  be  iHsiipd  comprehending  the  place  and 
under  the  boundnries  Bet  forth  in  the  petition." 
This  was  also  conftrmed. 

In  the  case  of  The  United  States  v.  Levi,  8 
Peters,  479,  the  grant  was  "for  twenty-flve 
thousand  acres  of  land,  south  of  the  place 
known  by  the  name  of  Spring  Garden,  in  this 
form:  twelve  thouaand  acres  of  them,  adjoining 
the  lake  or  pond  called  Second,  and  known  b.v 
the  name  of  Valdes,  and  the  remnininy;  thirteen 
thousand  acres  on  the  pond  farther  above  the 
preceding,  known  by  the  name  of  Lonf;  Pond, 
the  whole  west  of  the  River  St.  John."  The 
survey  was  executed  on  the  2d  of  AujruBt,  1819. 
Thia  court  confirmed  the  title.  Another  grant 
in  the  same  case  sras  for  "seven  thousand 
four  hundred  acres,  lying  on  a  stream  running 
from  the  west,  and  entering  the  River  St.  John, 
and  called  in  English  the  Big  Spring,  about 
twenty-five  miles  south  of  St.  George's  Lake, 
one  of  the  fronts  of  the  said  tract  to  be  on  St. 
.lohn's  River,  and  to  be  divided  in  two  ports 
by  the  atream  aforesaid."  This  survev  was 
made  on  the  6th  of  April,  1621.  The  title  was 
confirmed. 

In  the  same  ease  another  grant,  which  was 
confirmed  by  this  court,  was  for  eight  thouaand 
acres,  being  part  of  a  larger  parcel  containing 
tfin  thousand  acres,  etc.,  "five  thousand  of 
them  in  a  huinmock  to  be  found  five  or  six 
mjli-s  east  of  Spring  garden,  and  the  remaining 
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live  thousand  west  of  the  River  St.  John,  eon- 
tiguous  to  a  creek  called  Black  Creek,  ne«r 
Fleming's  Island  and  the  pond  called  Doctm's 

Lake." 

'Another  grant  in  the  same  caM  was  [*I03 
confirmed  for  "twenty  thousand  acres,"  de- 
scribed as  lying  "in  the  hummocks  known 
under  the  names  of  CuscowiliO  and  Chachala, 
situate  west  of  the  place  of  the  River  St.  John's 
where  there  was  a  store  of  the  house  of  Panton, 
Leslie  &  Co.,  and  about  thirty  miles  from  it," 

Similar  citations  might  be  made  from  any  of 
our  reports  of  the  last  fifteen  or  twenty  years, 
but  the  above  are  sufficient  to  show  the  course 
of  the  Spanish  authorities  in  granting  lands, 
and  the  decision  of  this  court  upon  such  grants. 
Many  of  the  surveys,  it  will  be  observed,  were 
made  under  Spanish  authority,  after  Florid* 
was  ceded  to  the  United  States. 

The  reader,  if  anyone  shall  read  the  above  ci- 
tations and  the  grant  of  Boisdor^,  wilt  be  struck 
with  the  much  greater  certainty  in  the  calls  of 
his  grant,  than  in  the  calls  of  any  one  of  the 
grants  above  stated.  And  yet  they  were  con- 
firmed, and  his  is  rejected  for  want  of  certainty. 
By  virtue  of  what  law  this  greater  certainty  is 
now  required  in  the  calls  of  a  grant  I  am  not 
able  to  determine.  In  my  own  mind  I  am  as- 
sured it  cannot  be  under  the  Spanish  law.  And 
I  am  greatly  mistaken  if  our  decision  on  Span- 
ish tiUes  must  not  rest  on  Spanish  law. 

The  tract  claimed  is  said  in  the  argument 
to  be  lar^e.  Of  what  importance  is  that  to  a 
court  which  deals  with  establiahed  principle*? 
In  this  respect  we  can  exercise  no  discretion. 
If  the  claim  of  Boisdorf  was  property  under 
the  Spanish  government,  it  ie  protected  by  the 
treaty.  That  it  wa,'  so  considered  under  the 
usagea  and  acta  of  the  Spanish  government,  to 
my  mind,  is  clear,  I  therefore  dissent  from 
the  judgment  of  the  court. 

Mr.  Justice  Wayne: 

I  dissent  from  the  opinion  of  the  majority  of 
the  court  in  the  case,  concurring  with  all  the 
views  expressed  by  my  brother  McLean,  and 
dissenting  from  every  position  of  fact  or  arpu 
ment  in  the  opinion  of  the  court.  In  my  opin 
ion,  the  opinion  of  the  court  is  a  departure 
from  all  heretofore  adjudficd  by  the  court  in 
renpect  to  the  right  of  property  seci'red  by  our 
treaties  with  France  and  Spain  to  the  inhabit- 
ants of  Louisiana  and  Florida. 
Order, 

This  cause  camp  on  to  be  hcnrd  on  the  tnui- 
Bcript  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  waa  argued  by  counsel;  on 
consideration  whereof,  it  is  the  opinion  of  this 
court,  that  the  frrnut  of  petitioners  had  no  iden- 
tity, and  cannot  be  surveyed  *so  as  to.f'104 
give  it  IwunJiiries.  And  second,  if  it  could  be 
identif-Ml,  that  no  occupation  and  inhabitation 
were  ever  taken  according  to  the  terms  of 
the  grant,  and  therefore  the  claim  is  without 
equity  according  to  the  laws  of  Spain.  Where. 
upon  it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed;  and  that  this  cause  be,  and 
the  same  is  hereb.y  rcmandvs]  to  the  said  Ui»- 
trict  Court,  with  directions  (^  dismiaa  the  peti- 
tion of  the  claimants  in  thiE  cause. 
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BTABI8TE  BLANC,  Plaintiff  in  Bitot, 
QBORQE  W.  LAPAYBTTE  and  John  Hagan. 


In  1816  tbe  raslster  uid  receiver  of  >  land-office, 
•etlnc  onder  the  antborlty  of  a  law,  reported  u 
followa :  "We  are  ol  opinion  tbBt  ait  tbe  clalmB 
tnclnded  nnder  tbB  second  gpeclea  of  the  Bnt  clasB 
in  Blreadf  coDflrmed  b;  the  Act  ot  CongresB  of 
tiM  12tb  ot  April.  1814." 

Id  1S20  CoDfTeM  pasBcd  an  act  (3  Stat,  at 
Larse,  &73)  conBrmlng  all  tbOBe  dalma  whlcb  wen 
recommended  In  tbe  report  For  conQriDatlon. 

But  where  tile  commlsslonera  prred  la  placing  a 
elatm  In  Ibt  aeeond  apeclcs  of  tbe  flrat  class,  and 
erred  In  sappcnlng  that  auch  a  claim  waa  already 
conQrmed  by  the  Act  ot  1814,  these  errors  prevent 
tbe  Act  of  1620  from  conflrmlDg  tbe  claim.  It  Is 
conaeqaeDtl;  Invalid. 

THIS  case  was  brought  np  from  ths  Supreme 
Court  of  Louiaiana,  hy  a  writ  of  error  is- 
sued under  the  twenty-fifth  section  of  the  Judi- 
ciary Act. 

By  agreement  of  counsel  in  the  State  court, 
man;  original  documents  were  uaed  in  the 
trial  in  the  Supreme  Court  ot  Louieiana,  which 
were  left  out  of  the  record  when  it  wag  trnns- 
initted  to  this  court.  It  did  not,  therefore, 
famish  all  the  facts  necessary  for  a  complete 
itatement  of  the  case,  which,  however,  have 
been  taken  from  other  authentic  sources. 

It  was  a  conflict  between  a  patent  issued  for 
•oma  lAsd  near  New  Orleans  to  General  Lafay- 
«tte,  in  1826,  and  a  claim  advanced  by  Blanc 
onder  Ul  old  Spanish  alleged  grant.  If  the 
latter  waa  not  good,  the  patent  to  Lafayette 
covered  the  land  in  dispute.  Blanc  claimed 
nuder  liotaud. 

On  the  23d  of  May,  I80I,  Louis  Liotaud  pre- 
sented a  petition  to  the  Intendant  Morales, 
praying  that  a  tract  of  public  land  be  granted 
to  him,  having  six  arpents  front  on  the  left 
bank  of  Canal  Carondelet,  with  the  ordinary 
depth,  if  there  should  be  such  a  depth  vacant, 
l>eiiig  bounded  on  tbe  one  side  hy  the  land  of 
Carlos  Guard  iola,  and  on  all  the  other  sides  by 
I  OS*]  'public  land.  He  states  as  a  reason 
'Which  entitled  him  to  the  favorable  notice  of 
the  intendant,  that  his  object  was  to  establish 
A  large  garden  and  drain  the  land,  which  would 
Im  advantageous  to  the  public,  and  contribute 
to  the  salubrity  of  the  city.  And  he  bound 
bimself  to  conform  to  the  regulations  relating 
to   grants   of  land. 

On  this  petition  an  order  was  made  on 
i-narj  11,  1802,  which  is  attested  by  Carlos 
i^imenes,  the  notary,  in  these  words:  "Vit' 
paaese  este  expedients  al  agrimensor  gnl. 
Ou'los  Trudeau  para  qne  en  vista  de  el  infi 
lo  conbeniente."  "Let  this  petition  be  referred 
to  the  Surveyor-General,  Don  Carlos  Trudeau, 
in  order  that  he  may  report  his  opinion  there- 
on," 

These  appeared  to  be  all  the  papers  to  sup- 
port the  claim.  No  surrey  was  ever  made,  nor 
Kny   report  upon  the  petition. 

On  tbe  12th  of  April,  1814,  Congress  passed 
an  act  (1  Land  Laws,  242)  conflrming  certain 
elalnia  In  Louisiana.  The  title  of  the  act  in, 
"An  Act  for  the  final  adjustment  of  land  litlrs 
In  the  State  of  Louisiana  and  Territory  or  Mjh- 
snori."  ^  it  eerWn  claims  were  conllrmed 
It  lb  «d. 


which  had  been  presented  to  the  register  or 
recorder  of  land  titles  in  the  mode  pointed  out 
by  a  preceding  law.  Liotaud  had  filed  a  claim 
in  the  land-office,  stating  in  his  application, 
"This  land  is  claimed  by  virtue  of  proceedings 
had  before  the  Spanish  intendancy  in  ISOl  and 
1802,  of  which  proceedings  the  accompanying 
document  is  a  true  copy,  as  taken  from  the 
original  in  the  registers  office  for  the  eastern 
district  of  Louisiana." 

On  the  20th  of  November,  1816,  the  com- 
isaioners  made  their  report,  and  noticed  this 

aim  as  follows: 

"Louis  Liotaud  claims  a  tract  of  land  actuated 

t  the  County  of  Orleana,  on  the  ieft  bank  of 
the  Canal  Carondelet,  leading  to  the  Bayou  St. 
John,  containing  six  arpenta  in  front  and  forty 
'l  depth,  and  bounded   on  one   side  by   lands. 

ranted  by  the  Spanish  government  to  CarJoH 

iuardiola,  and  on  tbe  other  side  by  vacant 
lands.  This  tract  of  land  is  claimed  by 
virtue  of  an  order  of  survey  dated  in  the  year 

le    commissioners    included    this    claim    in 

the  second  species  of  tbe  flrst  class  of  claimH. 

which  the  board  reported  as  follows:     "Wr 

of  opinion  that  all  tbe  claims  included  uii 

der  the  second  species  ot  the  first  class  are  iil 

idy  confirmed  oy  the  Act  of  Congress  of  tli.' 
12th  of  April,  1814. 

On  the  16th  of  January,  1817,  the  Commis 
oner  of  the  General  Land  Office  transmittcil 
this  report  to  Congress,  and  on  the  11th  of 
May,  1820,  Congress  passed  an  act  (3  Stat,  al 
Large,  673),  entitled  "An  Act  supplemcnfarj' 
to  the  several  acts  for  the  adjustment  of  land 
clnims  in  the  State  of  Louisiana." 

•The  first  section  ot  this  act  was  as  [*106 
follows:  "That  the  claims  for  lands  within 
the  eastern  district  of  the  State  of  Louisianu. 
described  by  the  register  and  receiver  of  tbe. 
said  district  in  their  report  to  tbe  Commission- 
er of  the  General  T^nd  Office  bearing  date  on 
the  20th  of  November,  181G,  and  recommended 
in  the  said  report  for  confirmation,  be,  and  the 
same  are  hereby  confirmed  against  any  claim 
on  the  part  of  the  United  States." 

So  the  matter  stood  until  the  year  1825, 
when,  as  has  been  already  mentioned,  a  patent 
was  issued  to  General  Lafayette,  which  included 
tbe  land  claimed  by  Tjotaitd. 

On  the  1st  of  May,  1841,  George  Wnshing- 
ton  Lafayette,  residing  in  France,  and  John 
riajran,  residing  nt  New  Orleans,  brought  a 
petitory  action  against  Evariste  Blanc,  who 
claimed  under  Liolaud.  The  dpfcndnnt  al- 
leged that  be  then  was,  and  had  been  for  more 
than  a  year  before  the  commencement  of  the 
suit,  in  quiet  po<<»^s»iion  of  tbe  land,  and  denied 
the  plainfiiTs'  posipssion  or  right  ot  possession. 
He  also  pleaded  the  prescriplion  of  twenty  and 
thirty  years. 

In  May,  1S46,  the  cause  on  for  trial  in  the 
Parish  Court  in  and  for  the  Parish  and  City  of' 
New  Orleans,  when  there  was  a  judgment  for 
the  defendant.  The  plaintiffs  appealed  to  the 
Supreme  Court  of  Louisiana,  by  which,  in 
.Tauiiary,  1848,  the  judgment  of  the  Parish 
Court  was  reversed;  and  to  review  this  deci- 
sion, upon  the  ground  that  his  cisim  was  con- 
firmed by  an  Aet  of  Congress,  Blanc  sued  out 
a  writ  of  error,  and  brought  the  case  uf  \a  \%\^ 
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It  was  argued  bj  Mr.  Bollard  for  the  plain- 
tiff in  error,  and  b;  Mr.  Janin,  in  ft  printed  ar- 
gument, for  the  defendants  in  error, 

Mr.  Billiard  stated  the  case,  and  then  pro- 
ceeded : 

The  only  question,  therefore,  which  this  court 
ia  called  upon  to  solve  is,  whether  the  claim  of 
Louis  Liotaud  was  confirmed  bj  the  Act  of  the 
nth  of  Ma;,  1820,  and  to  that  act  and  the  re- 
port of  the  register  and  receiver  to  which  it  re- 
lates, I  proceed  to  invite  the  attention  of  the 

The  report  of  Harper  and  Lorraia  was  made 
in  November,  1S16,  and  was  laid  before  Con- 
gress by  the  Secretary  of  the  Treasury.  It  is 
to  be  found  in  extenso  in  the  State  Papers 
[Public  Lands),  Vol.  HI.  pp.  254  et  aeq. 

The  claim  of  Uotaud,  numbered  409,  is 
•  lassed  by  the  register  and  receiver  in  the  sec- 
jind  npecies  of  the  first  class. 

The  Act  of  the  nth  of  May,  1820,  provides, 
ihat  'all  claims  described  in  this  report  and 
ri'i-ommended  for  confirmation  are  confirmed." 
Sic  Laws,  Instructions,  and  Opinions,  1st  part, 
|)  .130.  Act  of  nth  May,  1820. 
107*]  *In  determining  what  particular 
iliiiins  ner<>  confirmed  by  this  act,  the  court 
ought,  I  think,  to  look  at  the  whole  report  to- 
;:i'ther,  and  if  it  appears  that  the  register  and 
I'cceiver  regarded  them  as  valid  claims  under 
I  he  various  acts  of  Congress,  in  whatever  form 
III  words  that  opinion  was  expressed,  a  litieral 
ronstruction  should  be  given  to  the  act.  It  is 
true  the  register  and  receiver  say  in  relation  to 
the  claims  classed  with  this,  that  in  their  opin- 
ion they  are  already  confirmed  by  a  previous 
-net  of  Congress  in  1814.  In  thia  tney  were  per- 
haps mistaken;  but  surely  it  is  a  strong  form  of 
expression  of  an  opinion  that  they  ought  to  be 
confirmed.  The  court  below  gave  a  very  nar- 
row and  illiberal  construction  to  the  act,  and, 
seizing  upon  this  expression,  declared  that  it 
was  a  mistake,  and  that  the  act  did  not  confirm 
(his  claim.  If  they  had  looked  farther  into  the 
report  they  would  have  found  that  the  cora- 
miisioners  make  favorable  mention  of  this  claim, 
although  they  say  they  may  have  been  mis- 
taken in  supposing  that  it  had  already  been 
confirmed.  The  truth  is,  as  it  appears  to  me, 
all  the  claims  thus  classed,  all  that  were  not 
rejected  by  the  register  and  receiver,  were,  nc- 
cording  to  a  just  and  liberal  construction  of  i> 
act,  treated  as  valid  cl«ima  under  'he  treaty, 
and  confirmed  by  the  Act  of  1820.  They  have 
always  been  so  treated  and  regarded  by  the 
Land  Department  of  the  government,  and  this 
very  claim  is  laid  down  on  the  public  surveys 
uf  the  township  in  which  it  is  situated. 

If,  then,  in  1820,  the  government  relinquished 
its  title  to  the  land  in  controversy  in  favor  of  a 
claimant  under  an  inchoate  Spanish  grant,  it 
seems  quite  clear  that  the  same  land  could  not 
validly  be  patented  to  General  Lafayette  in 
1825,  aa  a  donation,  or  in  remuneration  for  em- 
inent public  services.  It  no  longer  belonged  to 
the  domain.  It  is  true  no  patent  ever  issued  to 
the  confirmee,  but  the  Act  of  1820  does  not 
provide  for  patents  in  such  cases,  and  I  pre- 
sume this  court  will  bold  that  the  act  itself  is  a 
legislative  grant  of  land  with  specific  bound- 
aries, and  that  the  act  of  Congress,  together 
with  a  location  and  survey  approved  hy  the 
surveyor -general,  is  equivalent  to  a  patent. 
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Such  is  the  view  taken  of  it  by  the  Department 
of  the  Interior.  I  admit  the  general  rule  to  be, 
that  the  legal  title  is  still  in  the  domain  until 
a  patent  issues,  but  that  rule  only  applies  to 
cases  in  which,  by  law,  a  patent  is  required  for 
the  perfection  of  the  title  of  the  confirmee  or 
purchaser  or  other  grantee. 

The  court  of  Louisiana  further  erred  in  look- 
ing behind  the  confirmation,  and  deciding  that 
the  primitive  inchoate  title  was  not  valid  ac- 
cording to  the  taws  and  usages  of  the  govern- 
ment of  Spain.    They  cite  some  old  cases  from 
the  Louisiana  Reports  •to  that  effect,   [*IOB 
but  those  were  cases  in   which   neither  party 
had  a  legal  title;  both  held  under  commission- 
ers' certificates,  and  had  only  equitable  titles, 
and   the   court   decided   upon   the   comparativt 
value  of  the  primitive  titles.    When  the  regis- 
ter and  receiver  have  recommended  an  ancient 
Spanish  title  for  confirmation,  and  it  has  ac- 
cordingly been  confirmed  by  an  act  of  Congress, 
I  conceive  that  it  is  conclusive  and  cannot  be 
opened.     But  even  it  the  court  had  a  right  to 
look  behind  the  confirmation,  it  was  an  error  in 
supposing  that  the  imperfect  title  of  Liotaud 
was  not  valid  under  the  Spanish  law.     In  1798, 
the  governor -general   was  deprived  by  a  royal 
cedula  of  the  right  of  granting  lands,  and  that 
authority  was  vested  in  the  intendancy.      The 
forms  of  proceeding  in  the  tribunal  of  the  in- 
teadant,  with  a  view  of  obtaining  a  grant  of 
land,  are  familiar  to  this  court.      The  person 
who  desired  to  obtain  a  concession  of  land  pre- 
sented his  petition  (requete)  to  the  intendant. 
The  intendant,  through  the  medium  of  a  notary, 
made  a  written  order  referring  it  to  the  survey- 
or-general, in   order  to  ascertain   whether  tha 
land  was  vacant.      In  the  particular  caae  noi^- 
before  the  court  this  was  done.    It  does  not  sp  ~ 
pear  that  the  surveyor-general  made  any  par-  _ 
ticular  report,  but  it  does  appear  that  be  netted 
on   a  general   plot  of  land  near  New   Orleana, 
made  by  order  of  the  government,  the  tract   of 
land   solicited    by   Liotaud.      Here   all    furt'ber 
proceedings  were  arrested  by  the  change  of  gov- 
ernment in  1803.    The  papers  were  filed  in     i^ 
office  of  the  intendant,  and  marked  with  otT^w" 
"instancias    pendientea,"    or    proceedings         ^ 
pending.     The  order,  or  auto,  of  the  inten-^ds"* 
must   be   regarded   as   a   primero   decreto,         •■" 
equivalent  to  a  warrant  or  order  of  survey  i^   odn 
the  proceeding  forms  of  proceeding  while-         ? 
governor  had  the  power  to  grant  lands;  alth-^^''^ 
the  land  thus  solicited  did  not  become  the  ^^^^K 
erty,  striotly   speaking,  of  the  petitioner,  J^ 

under  numerous  decisions  of  this  court  I  '""^ 

mit  whether  it  did  not  confer  inch  a  rigk^^'if 
was   protected  by   the   treaty  of  cession.  . 

that,  however,  as  it  may,  the  qnestjon  no^^^  "' 
whethe:  the  claim  founded  on  such  a  '^S"^. 
mencement  of  title  has  been  recommendei^'  ' 
the  commissioners  for  confirmation,  and  ■*^, 
firmed  by  act  of  Congress;  if  so,  it  cle-*'''^ 
amounts  to  a  relinquishment  of  title  on  the  f^'^ 
of  the  United  States  from  the  date  of  the  acr*  "' 
Congress,  and  in  182.S,  the  date  of  Lafayet** 
patent,  must  be  regarded  as  a  rightful  *!*■'« 
and  not  embraced  in  the  grant  to  Lafayette  ■^ 
his  patent.  — 

Mr.  Janin,  for  the  defendants  in  error,  m*** 
the  following  points;  ^ 

■1st.  There    never    was    a    grant    or    [•«*'^ 

order  of  survey,  ot  even  >  permiaaioii  «f  •*? 

Howard  **  ' 
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tlemeDt,  in  fsTcir  of  Uotaud.  There  was  «  pe- 
tition ttnd  on  order  to  TrudeKU  to  give  his  opin- 
ion on  it,  and  that  is  all.  The  petition  was  of 
the  23d  of  May,  ISOl,  the  order  was  not  made 
on  it  until  the  IKli  of  Februarj,  1802.  And 
we  hare  a  plan  introduced  bj  the  def end- 
wit,  dated  the  lat  of  March,  1802,  purport- 
ing to  be  a  plan  of  the  conceasions  [n  the  neigh- 
borhood ot  New  Orleans,  executed  by  Trudeau 
bj  order  of  Morales.  On  this  the  [and  claimed 
by  the  defendants  is  designated  as  "Terrene  sO' 
lidtado  per  Don  Louia  Lioto  (Liotaud)."  Tru- 
deau, therefore,  knew  of  this  claim,  and  if  he 
did  not  report  on  it,  it  was  not  unintentionally. 
Posaiblf  he  knew  that  it  conflicted  with  the 
clainiH  of  Castillon  and  Griffon  (see  Turner's 
iiirvey  of  1826],  poBsibly  he  thought  that  the 
land  ought  to  be  reserved  for  the  commons  of 
the  city;  but  whatever  might  be  bia  reason, cer- 
tain it  is  that  he  did  not  report  on  it,  still  lees 
survey  it.  Adjoining  this  ia  another  tract, 
Qarkel  on  that  plan  "Terrcno  solicitado  per 
iton  Gilberto  Guiileroard."  That  tract  was  no 
doubt  claimed  and  petitioned  for  in  the  same 
nuLnner  and  form  as  Liotaud's.  And  yet  it  is 
iQcIuded  in  the  undisputed  portion  of  General 
Lafayette's  grant.  Very  probably  the  petition 
^^a.a,  and  perhaps  stiU  ia,  in  the  same  bundle  of 
"inatancias  pendientes"  in  which  Liotaud's  pe- 
tition was  found.  And  aa  Liotaud's  petition 
'&a  No.  107,  fol.  61  (see  Lawson's  certifi- 
cate) of  ths  "instancias  pendientes,"  we  have 
the  assurance  that  there  are  at  least  106  other 
»«eh  claims  which  have  the  same  merit  as  Lio- 
taud's. But  he  was  the  only  one  to  claim  a 
<^nGrmation  on  an  abandoned,  neglected,  or 
f  jwted  petition.  And  he  did  not  (see  his  no- 
^ce)  pretend  that  he  had  an  order  of  survey. 
^B  c^m  was  based  on  "proceedings."  It  is 
thus  he  qualified  his  petition  and  the  order  of 
'^ferencB,  But  no  Spanish  law  or  act  of  Con- 
p*esa  is  extant  recognizing  a  claim  to  land  mere- 
'T  because  it  was  asked  for. 

&d.  This  claim  has  never  been  confirmed. 
Jhis  case  is  identical  with  that  of  Orillon  v. 
SUck,  11  La.  Eep.  691.  Reboul  and  Franche- 
™ia'  claims,  discussed  in  that  case,  are  em- 
"'iiced  in  the  same  report  as  Liotaud's,  and 
^parated  from  it  by  only  three  claims.  S 
Public  Lands,  2SS,  2SG.'  The  court  held  that 
the  report  of  the  register  and  receiver  of  No- 
vember 20,  1816,  that  these  claims  were  already 
*=^firmed  by  the  Act  of  April  12,  1814,  was 
»ot  a  recommendation  that  they  should  he  con- 
«naed,  and  as  the  Act  of  May  11,  1820,  con- 
^ntied  only  such  claims  as  were  embraced  in 
*ke  report  and  recommended  for  confirmation, 
'*  did  not  confirm  the  claims  in  question.  The 
'^Kister  and  receiver  did  not  recommend  them 
*10*]  'for  confirmation,  because  in  their 
*'Pinion  they  were  already  confirmed.  Whether 
*iey  were  right  or  wrong  in  thin  opinion,  thej 
Certainly  did  not  recommend  them.  They  left 
^hpm  where  they  were.  On  such  claims  as 
**re  confirmed  by  the  Act  of  April  12,  1814, 
*Key  were  not  to  make  a  report  recommending 
^hem  for  a  second  confirmation,  nor  did  tliey 
^oso;  but  they  were  authorized,  by  the  third 
<wtion  of  that  act,  to  issue  at  once  certificates 
"i  confirmation,  which  the  CommisHioner  of 
tbe  General  Land  Office  was  to  examine,  and 
vbich  were  to  be  followed  by  patents.  T)ie 
opinion  ezpresaed  in  the  report  of  November 
It  h.  ed. 


20,  IBlfl,  on  these  claims,  is  a  disclaimer  of  ju- 
risdiction, no  more.  Tbat  opinion  has  nev- 
er been  taken  into  consideration  or  sanc- 
tioned by  Congress;  it  is  therefore  of  no 
weight  with  the  court,  who  must  examine  for 
themselvea  whether  indeed  tne  Act  of  April 
12,  1814,  did  confirm  Liotaud's  claim.  And 
by  examining  that  act  it  will  appear  beyond 
argument  that  the  opinion  of  the  register  and 


The  confirmatory  provisions  of  that  act  are 
contained  in  the  first  and  second  sections. 
They  confirmed  only  claims  which  were  em' 
braced  in  previpus  reports  of  commissioners, 
or  registers  and  receivers,  and  which  were 
based  on  incomplete  French  or  Spanish  grants 
or  concessions,  or  warrants  or  orders  of  survey, 
which  had  been  filed  in  the  proper  offices,  and 
when  it  appeared  by  the  report  of  the  com- 
missioners, or  registers  and  receivers,  that  the 
concession,  warrant,  or  order  ol  survey  con- 
tained a  special  location,  or  had  been  actually 
located  or  surveyed  before  the  30th  of  Decem- 
ber, 1803.  None  of  the  various  kinds  of 
claims   confirmed   by   that   act   resembles   Lio- 

3d.  General  Lafayette's  patent  was  issued  in 
strict  compliance  with  the  acts  of  Congress  re- 
lating to  this  subject.  He  was  first  to  locato 
the  land,  then  have  It  surveyed,  and  on  the 
presentation  of  the  survey,  together  with  the 
certificate  of  the  register,  stating  that  the  land 
is  not  rightfully  claimed  by  any  other  person,  ' 
the  patent  was  to  issue.  On  the  ourvey  in  evi- 
dence in  this  claim,  the  land  involved  in  this 
suit   is   represented   as   vacant. 

But  the  defendant  contends  that  the  register 
WU.B  mistaken,  that  the  certificate  should  have 
shown  that  this  land  "was  rightfully  claimed 
by  Liotaud,"  and  that  his  rights  could  not  be 
defeated  by  the  register's  error. 

It  is  more  than  probable  that  the  register, 
when  he  gave  that  certificate,  discovered  that 
his  error  was  in  having  expressed,  in  ISIB,  the 
opinion  that  Liotaud's  claim  was  already  con- 
lirmed.  And  having  discovered  this  error,  it 
was  his  duty  to  state  that  this  land  was  va- 

Mth.  J!   it   was  true   that   Liotaud's    ['111 

claim  was  confirmed  by  the  Act  of  May  11, 
1820,  and  had  it  been  patented,  it  would  yet 
have  to  give  way  to  General  Lafayette's  patent. 
Liotaud  could  only  obtain  a  confirmation  and 
a  patent  in  delinnce  of  law.  "If  the  patent 
has  been  fraudulently  obtained,  or  issued 
against  law,  it  ia  void."  Stoddard  et  al.  v. 
Chambers,  2  Jloward,  318.  If  a  con  firm  a- 
has  been  fraudulently  obtained,  no  certifi- 
cate of  survey  will  be  issued,  and  the  patent 
will  he  withheld.  Opinion  of  Attorney-Gen- 
eral Wirt,  of  November  26,  1824,  Collection  of 
Laws,  Opinions,  and  instructions  relating  to 
the  Public  Lands,  Vol.  II,  p.  24;  Opinion  of 
Attorney. General  B.  F.  Butler,  of  .luly  31. 
1839,  Ibid,  p,  1040,  Such  a  confirmation, 
such  a  patent  as  are  here  bypothetically  as- 
sumed to  have  taken  place,  could  only  be  the 
result  of  fraud.  It  was  a  fraud  on  Liotaud's 
part  to  present  his  petition  as  giving  him  a 
claim  to  land,  and  to  rely  upon  the  register 
and  receiver's  ignorance  of  the  Spanish  lan- 
f;uage.  If  those  ofiicers  had  recommended  such  a 
claim  for  confirmation,  it  would  also  on  their 
40  CSS 
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part  have  been  either  fraud,  or  such  groBH  neg- 
ligence aa  the  law  assimilateB  to  fraud.  Intend- 
ing not  to  act  on  this  claim  or  recommend  it  for 
oonHrmation,  they  examined  it  perhaps  very 
hastily,  and  allowed  themselves  the  more 
easily  to  be  misled  hj  Liotaud'a  miarepreBenta- 

Gth.  Had  Liotaud'a  claim  been  confirmed, 
either  by  the  Act  of  April  12,  1S14,  or  by  that 
of  May  11,  1820,  it  would  ^et  not  have  sev- 
ered the  land  from  the  domain,  for  the  claim  is 
indefinite  and  ita  location  uncertain,  it  never 
^OB  surveyed,  and  no  plan  was  filed  with  it 
when  the  confirmation  was  claimed.  It  was  a 
claim  for  six  arpents  front  on  the  left  bank  of 
Canal  Carondelet,  with  the  ordinary  depth,  if 
tbat  depth  could  be  found,  bounded  on  one 
aide  by  the  land  of  Carlos  Guardiola,  and  on 
all  the  other  sides  by  public  land.  "Until  a 
eoncesaion  is  located,  it  can  give  no  claim  to 
any  apecific  tract  of  land."  Biasell  v.  Fenroae, 
B  Howard,  341. 

The  description  in  the  claim  would  permit 
its  location  on  one  side  of  Guardiola's  land  as 
well  as  on  the  other.  Guardiola  owned  two 
arpents  front  on  Canal  Carondetet,  running 
back  between  parallel  litres  to  Qravier's  planta- 
tion; this  atrip  of  land  is  nearly  parallel  to  the 
real  line  of  the  city  of  New  Orleans,  and  half 
a  mile  distant  from  it.  If  Liotaud'a  claim 
was  located  on  the  city  side  of  Guardiola's  land, 
it  would  conflict  with  General  I*fayette's  114 
acres;  if  located  on  the  other  aide,  no  conflict 
would  exiat  between  thoae  parties.  The  direc- 
tion of  the  said  lines  and  the  extent  of  the 
claim  are  equally  uncertain.  Nor  is  the  ob- 
aeurity  of  the  claim  removed  by  possession,  for 
Liotaud  never  exercised  any  act  of  possession, 
112*]  and  'the  plaintiff  in  error  was  the  first 
to  attempt  equivocal  acts  of  possession,  the  land 
being  all   swamp. 

This  case  falls  under  the  principles  discussed 
In  Bisscll  V.  Penrose,  8  Howard,  332.  There  a 
New  Kladrid  patent  was  declared  void,  because 
it  had  been  located  upon  land  duly  claimed 
under  a  Spaniah  concession,  and  therefore 
withheld  from  aale.  And  it  was  admitted 
that,  if  the  Spanish  concession  had  not  been 
located  by  a  survey,  the  patent  would  have 
prevailed;  in  other  words,  tlie  land  would  have 
been  considered  as  public  property  not  detached 
from  the  domain.  Whether  the  act  of  Con- 
gress, by  which  a  claim  is  confirmed,  requires 
the  issuing  of  a  patent  or  not,  a  definite  desig- 
nation by  a  survey  ia  equally  necessary  to  sep- 
arate the  land  from  the  domain  and  dpprive  the 
United  States  of  the  right  of  disposing  of  it. 
Such  has  also  alwaya  been  the  doctrine  of  the 
Supreme  Court  of  Louisiana.  In  the  present 
caue  that  court  said  (3  Annual  Reports.  61), 
"This  location,  unsupported  by  any  survey; 
or  by  actual  poBsession,  before  the  change  of 
government,  would  be  too  indefinite  and  un- 
certain to  prejudice  the  plaintiffs  in  error  [here 
the  defendants].  We  take  the  rule  to  be,  thnt, 
in  order  that  the  confirmation  may  have  the 
force  and  effect  of  a  patent,  the  description  in 
the  inchoate  title,  or  in  the  act  of  Congress, 
must  be  such  as  will  identify  the  land.  If  it 
will  fit  another  place  better,  or  equally  well, 
it  is  defective,  and  will  not  protect  the  holder 
who  can  show  no  original  possession  against  a 
4i2e 


subsequent  location,  made  under  the  authority 
of  Congress."  See,  olM,  Lefebvre  v.  Comau,  11 
La.  Bep.  321. 


lib-.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  having  claimed  the 
land  in  dispute  under  an  act  of  Congress,  and 
the  construction  of  that  act  by  the  Supreme 
Court  of  Louisiana  having  been  against  the 
claim,  the  case  is  brought  here  under  the  twen- 
ty-fifth section  of  the  Judiciary  Act  of  1789,  to 
have  the  opinion  given  in  that  court  reviewed 
by  this  tribunal. 

The  question  presented  is,  whelner  or  not 
the  claim  of  Louis  Liotaud  for  a  tract  of  land 
situated  in  the  Eastern  District  of  Louisiana 
was  confirmed  by  the  Act  of  Congress  of  the 
11th  of  May,  1820  (3  Stat,  at  Large,  673),  against 
any  claim  to  the  land  by  the  United  States,  so 
that  an  entry  could  not  be  made  upon  it  in 
favor  of  Major-General  Lafayette, 

The  plaintiff  in  error  claims  under  Liotaud- 
That  claim  will  be  found  in  3  American  State 
Papers,   Public  Lands,  224. 

It  is,  "that  Louis  Liotaud  claims  a  tract  of 
land,  situated  in  the  County  of  Orleans,  on  the 
left  bank  of  the  Canal  Carondelet,  leading  t« 
the  Bayou  St.  John,  containing  aix  arpents  in 
'front,  and  forty  in  depth,  and  bounded  [*1IS 
on  one  side  by  lands  granted  by  the  Spanish 
government  to  Carlos  Guardiola,  and  on  the 
other  side  by  vacant  lands.  This  tract  of  land 
is  claimed  by  virtue  of  an  order  of  survey  dated 
in  the  year  1802."  This  memorandum  ia 
found  in  the  report  of  the  commiasioDera  for 
ascertaining  and  adjusting  claims  to  land  in 
the  eastern  district  of  the  State  of  Louisiana. 
It  was  transmitted  to  Congress  on  the  16th  of 
January,  1817,  by  Josiah  Meigs,  the  General 
I^nd  Commissioner.  3  American  State  Papers, 
Public  Lands,  222. 

The  claiina  were  divided  into  three  general 
classes: 

1.  Such  as  stand  confirmed  by  law. 

2.  Thoae  which  the  register  and  receiver 
thought  ought  to  be  confirmed. 

3.  Such  claims  as  in  their  opinion  could  not 
be  confirmed  under  existing  laws. 

The  first  class  comprehended  three  species  of 
claims:  1.  Such  as  were  founded  on  complet* 
titles,  granted  by  the  French  or  Spaniah  gov- 
ernments. 2.  Claims  resting  upon  incomplete 
French  or  Spanish  grants  or  conceasiona,  war' 
rants,  or  orders  of  survey,  granted  prior  to  the 
20th  of  December,  1803.  3.  Claims  rejected 
by  a  former  board  of  commissioners,  merely 
because  the  lands  claimed  were  not  inhabited 
on  the  20th  of  December,  1803. 

Liotaiid's  claim  is  put  by  the  register  and  re- 
ceiver in  the  second  species.  3  American  State 
Papers,  Public  Londs,  224. 

This  report  was  oi>tcd  upon  by  Congress.  It 
declared  tlint  "the  claims  for  lands  within  the 
eastern  district  of  the  Stale  of  I^uisinna,  ilc 
scribed  by  the  repistcr  and  receiver  of  the  said 
district,  in  their  report  to  the  Commissioner  of 
the  General  Land  Oflice,  bearing  date  the  20th 
of  Novenil>or,  1816.  and  recommended  in  the 
said  report  for  confirmation,  be,  and  the  aame 
are  hereby  confirmed  against  any  claim  on  the 
HowBrd  It. 
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part  of  the  nnit«d  SUtaa."     Act  of  May  11,  'AUBROSE    LECOMPTE,    Appellant,     [*11K 

1820,  ch.  67,  sec.  I,  3  Stat.  «t  I^ge,  673.  v. 

The  register  and  receiver  had  said  io  tbdr  TTTW  UNITED  STATES, 
report,  that  all  the  claims  included  under  the 

second  species  of  the  flrst  class  were  already  Concession  of  land  by  Spanish   aathoritles  in 

confirmea  bj  the  Act  of  Congress  of  the  12tb  Louisiana  void  for  indeSniteness. 

of  April,   1814.     Id   this   they   were   certainly  ? 

mistaken,  as  they  were  also  in  placing  Li otaud's  Wliece  tbe  ptUtloD  for  a  Bpanlab  concession  was 

claim  in  what  was  termed  in  their  report  the  !"„^%i"=*,';Ei''„°t;;"?X^'t^S"MT»or^^^^ 

second  species  of  the  first  class  of  claims.  „^^  wltb  ins  (ructions  to  put  the  petltloacr  Innoa- 

The  record  does   not   contain   a  copy   of  the  Besslon.  if  In  so  doing  do  prejudice  would  reialtta 

order  of  survey  in  favor  of  Liotaud,  mentioned  ""■■''  Persons,  taiB  condition  required  some  suhee- 

...             ..•'        ,           .           j^j^i.  quent  action   of  the  Kovemment  Id  order  to  make 

by  the  register  and  receiver,  dated  aa  they  say  the  grant  absolute. 

in  the  year  1802.     Nor  is  there  in  it  either  of  A  part  of  tne  duty  of  the  Bollcltor-Beoeral  was 

tbose  documentary  papers   uniformly  given  by  *°„„7^7^'^  ^  r^y'iS'd^aln'  ^Sd  appTrttoD  thS 

tbe  intendants-general  of  Spain  when  grants  of  citent  of  the  grant  to  the  means  wWch  the  peU- 

114*]  land  were  made.    We  have  not  'before  tloner  poaseasea  towsrds  cur^Ina  out  the  objeets 

;,.ilh;r.8T.M  „  orin  ol  .urv.j  in  t.™r  =1  °'  "I  rrSK"*.!.!...  .t  t«U  ».,.  «„.  ™- 

Zdotaud.    Nothing  to   make   the   claim   an   in-  tsbiiahed  ttie  doctrine,  tbat.  in  order  to  constitute 

choate  right,  upon   which   a   title  could  be  en-  a  valid   grant,   thpre  must  be   a   BCTeranee  of   the 

iiuy.4  i.  (.,0,  ot  ii.u«d.  M..d,  „  do  sj"a'.,'irs  .'."s  ss,.''S?r,."3'wK 

BOt  know  anything  from  the  record  about  it,  mode   of   separation    recognized    by    a    competent 

and  all  that  we  do  know  of  tbe  claim  is  the  autborltr. 

„.™n„,du.  «  ih.  r.gi.t.,  ^d  ™.«j.,  „a.i':t»;ra.s'.f(.."'i  ci,ir°"""- 

aJready  recited.     That  diacloses  that  the  order 
of  survey  mentioned  had  been  given  after  the  i 
cession  of  Louisiana  by  His  Majesty  to  the  re- 
public  of   France.      Register   I&rper   and   Re-    ] 

ceiver  Lawrence  say  in  their  report  that  Lio-  Lecompte  claimed  under  D'Artigau  by  a  chain 

tand's  claim  is  founded  on  an  order  of  survey  of  title  which  it  is  not  necessary  to  set  forth, 

dated  in  the  year  1802.     Apart  from  the  con-  On   the   31st   of  July,   1797,   D'Artigau   pre. 

■ideration  that  the  order  for  a  survey  is  dated  sented   the   following  petition   to   JosS   Maria 

after  the  time  when  Spain  had  parted  with  her  Guadiana,    then   lieutenant-governor   and   civU 

political  sovereignty  to  grant  land  in  Louisiana,  g^j  military  commandant  of  the  post  of  Nacog- 

there  is  no  proof  of  anything  having  been  sub-  doches: 

■equently  done  by  Liotaud,  or  hy  any  official  'Don  Juan   BaptisU   D'Artigau   respectfully 

of  Spain,  to  give  to  Liotaud  even  an  inchoate  begs  leave  to  state  to  your  Excellency  that  he 

equity   to   the   land.      The   claim,    then,   could,  ciesires  to  establish  a  stock-farm,  to  raise  horaes, 

not  be  rightfully,  nor  was  it  understandingly,  ^lares,  and  homed  cattle,  at  the  place  called 

put    by    the   register   and   receiver   under   the  Lianacoco,   within   this   jurisdiction;    for   said 

second  species  of  the  first  class  of  claims  of  in-  object,   he   prays   your   Excellency   will   please 

complete  French  or  Spanish  grants  or  coaces-  grant  him  two  leagues  square  of  Und  at  tbe 

•tons,   warrants,   or   orders   of   survey   granted  ahove-mentioned   place,  ao   that  in   these  two 

prior  to  the  20th  of  December,   1803.  leagues    be   included   or   embraced    the   entire 

Liotaud's  claim,  having  been  mistakenly  put  prairie   of   Lianacoco.     The   petitioner   soUdta 

«bere  we  find  it,  it  is  neither  within  the  letter  this  grant  for  himself,  his  children,  and  assigns, 

nor  the  intention  of  the  Act  of  the  Ilth  of  May,  and,  from  your  weU-known  aenae  of  iuBtice,he 

1820,  confirming  titlea  to  land  described  by  the  hopes  to  obtain  It 

►egiater  and  receiver.    Congress  meant  to  con-  (Signed)                              "J.  B.  D-Artigua. 

arm   claims  to  land   under  some  documentary  "Nacogdoches,  31st  July,  1797." 

*^*  from  Prwice  07  Spain,  and  not  claima  by  ^^        j^             ^      ^  Ueutenant -governor 

l^raona    without    any    such    proof       liotaud  s  ;      ^    ^    following  order:                       ^ 

claim,  then,  under  which  the  plaintiff  in  error  ,  „         ,     ,         „,  .    ,  ,      ._„_ 

«uerta  his  right,  does  not  Interfere  with   the  Nacogdoches,  Slst  July,  17B7. 

gatent  for  the  same  land  issued  by  the  United  ^^^  '!"*  petition  be  handed  to  the  solicitor- 
tmt«a  in  favor  of  Major-General  Lafayette.  It  general  of  this  place,  m  order  that  the  peti- 
U  admitted  in  the  case,  that  the  defendants  in  tioner  be  placed  in  possession  ot  the  land  there- 
error  have  acquired  the  rights  of  General  La-  ">  mentioned,  if  m  so  doing  no  prejudice  can 
fayette  to  the  lands  in  dispute.  '■'^sult  to  any  third  party. 

All  of  us  think  that  there  was  no  error  in  the  (Signed)                                           Guadiana." 

judgment  of  the  Supreme  Court  of  Louisiana,  Tbe    claimant    alleged    that    possession    was 

«jid  its  judgment  is  affirmed.  taken  by  the  grantee,  and  continued  by  those 

,.  ,  who  held  under  him  until  the  coromencement 

*^"-  of  the  suit. 

This  canse  came  on  to  be  beard  on  the  tran-  'This  claim  was  twice  reported  upon   [*!!• 

acript  of  the  record  from  the   Supreme  Court  by  the  commissioners  appointed  by  acts  of  Con- 

Of  the  State  of  Louisiana,  and  was  argued  by  gress,  once  in  1816,  and  again  in   I8Z4. 

counsel;    on   consideration   whereof,  it   is   now  In  January,  1816,  tbe  commissioners  reported 

Itere  ordered  and  adjudged  by  thia  court,  that  (3  American  State   Papers,   88)   that  Madame 

tbe  judgment  of  the  said  Supreme  Court  in  this  Ixiuise  Porter  filed  with  the  board  of  commis- 

cauac  be,  and  the  same  ia  hareby  affirmed,  with  sioners   her  claims,  as  assignee  of  D'Artigau; 

coats.  also  the  testimony  of  Gaspard  Boudin,  taken 

■.i.«L  Coogk '■'" 
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before  the  board,  that,  about  thirteen  or  four- 
teen years  ago  (vii.,  about  1802  or  1803),  Mad- 
ame Monet  had  poaaesBion  of  this  land  in  ex- 
i-hange  for  another  tract  with  D'Artigau,  and 
that  Bho  put  Jacques,  an  Englishman,  on  it,  and 
that  it  had  been  inhabited  and  cultivated  ever 

The  boari],  at  page  91,  report,  that  this  tract 
is,  with  others  emnnating  from  the  Spanish 
authorities  at  Nacogdoclies,  west  of  Rio  Hondo, 
in  the  disputed  territory;  that  the^  have  bad 
no  means  of  acquiring  satisfactory  information 
of  the  powers  and  authorities  of  the  Spanish 
officers  at  tliet  place,  and  therefore  decline  a 
decision  upon  those  claims. 

On  the  3d  of  March,  1823,  Congress  passed 
an  act  (3  Stat,  at  Large,  766,  ch.  30),  relative  to 
claimB  in  this  tract  of  country,  between  the  Kin 
Hondo  and  Sabine  River,  called  the  neutral 
territory. 

The  tirst  section  adds  the  country  "situated 
between  the  Rio  Hondo  and  the  Sabine  River, 
within  the  State  of  Louisiana,  and,  previously 
to  the  Treaty  of  the  22d  of  February,  1819,  be- 
tween the  United  States  and  Spain,  called  the 
Neutral  Territory,"  to  the  district  south  ot  Red 
River,  requires  the  register  and  receiver  to  re- 
ceive and  record  all  written  evidences  of  claims 
to  land  in  that  neutral  country,  "derived  from. 
and  issued  by,  the  Spanish  government  of 
Texas,  prior  to  the  20  th  of  December,  1803, 
according  to  the  regulations  as  to  the  granting 
of  lands,  the  laws  and  ordinances  of  said  gov- 
emioeDt,  and  to  receive  and  record  all  evidences 
of  claim  founded  on  occupation,  habitation, 
and  cultivation,  designating  particularly  the 
time  and  manner  in  which  each  tract  was  occu- 
pied, inhabited,  or  cultivated,  prior  to,  and  on, 
the  22d  day  of  February,  ISIS,  and  the  continu- 
ance thereof  luhsequent  to  that  time,  with  the 
extent  of  the  improvement  on  each  tract,  and 
to  receive  and  record  such  evidence  as  may  be 
produced  touching  the  performance  of  the  con- 
ditions required  to  be  performed  by  any  holder 
of  any  grant,  concession,  warrant,  or  order  of 
survey,  or  other  written  evidence  of  claim,  and 
on  which  the  validity  of  such  claim  may  have 
depended  under  the  government  from  which 
it  emanated;  and  to  receive  and  record  all  evi- 
dence of  fraud  in  obtaining  or  issuing  the  writ- 
ten evidence  of  such  claims,  and  of  their  aban- 
donment or   forfeiture." 

Ill']  'Section  second  required  the  register 
and  receiver  to  transmit  to  the  Secretary  of  the 
Treasury  a  record  of  all  claims  presented,  and 
the  evidence  appertaining  to  each  claim;  the 
clainiB  to  be  arranged  in  four  classes; 

1.  A  specification  of  complete  titles,  trana- 
fers,  etc.,  where  the  conditions  have  been  com- 
plied with. 

2.  All  claims  on  written  evidence  not  em- 
braced in  the  first  class,  where  the  conditions 
on  which  the  perfection  into  complete  titles  de- 
pended, according  to  the  laws  and  ordinances 
of  the  Spanish  government,  arc  shown  to  have 
been  complied  with. 

3.  All  claims  founded  on  habitation,  occupa- 
tion, or  cultivation,  previously  to  the  22d  of 
February,  1819,  and  in  the  manner  which  would 
have  entitled  the  claimants  to  a  title 
under  the  government  exercising  the  sovereign 
power  over  that  tract  of  country,  and  which  in 
their  opinion  ought  to  be  confirmed. 

•as 


Those  claims  which,  in  the  opinion  of  the 
register  and  receiver,  ought  not  to  be  confirmed: 

"Provided,  that  nothing  contained  in  this 
act  shall  be  considered  sa  a  pledge  on  the  port 
of  Congress  to  conilrm  any  claim  thus  reported." 

By  a  supplementary  Act,  approved  tlie  20tb 
of  May,  1824  (4  Stat,  at  Large,  65,  ch.  182), the 
powers  given,  and  duties  required  of,  the  reg- 
ister and  receiver  of  the  land  office  soutk  «f 
Red  River,  in  the  State  of  Louisiana,  by  Act  (rf 
the  3d  of  March,  1823,  ch.  3D  (the  act  above  re- 
cited), be  extended  to  all  that  tract  of  country 
called  the  Neutral  Territory,  "lying  east  of  the 
present  western  boundary  of  Louisiana,  and 
west  of  the  limits  to  which  the  land  commis- 
sioners have  heretofore  examined  claims  to 
land  in  said  State;  and  in  the  examination  of 
claims  to  land  within  the  aforesaid  limita,  the 
register  and  receiver  shall  in  eiII  respecta  be 
governed  by  the  provisions  of  said  act." 

In  November,  1824,  these  commisBionera  made 

report,  which  was  communicated  to  the  Sm- 
ate  oy  the  Secretary  of  the  Treasury,  on  tbe 
31st  of  January,  1825.  4  American  State  Pa- 
pers, 69,  claim  230. 

This  report  shows  the  powers,  customs,  and 
usages  of  the  lieutenant-governors  and  emn- 
mandanta  of  the  Spanish  Province  of  Texas  to 
grant  lands  as  far  back  as  1792;  then  special 
instructions  came,  which  were  deposited  among 
the  public  records;  they  were  not  limited  to 
any  speciSc  quantity,  but  it  was  their  duty  to 
apportion  the  quantity  to  the  circumatances  of 
the  individuals  asking  concessions;  "to  pro- 
portion their  ^ants  to  the  property,  force, 
stock,  and  ment  of  the  individual  asking  tbt 

•"The  procurodor  del  comun  waa  the  ['llS 
officer  appointed  to  make  inquiry,  put  the  pe- 
titioner in  possession  of  the  land  prayed  for. 
and  execute  the  lieutenant- governor^  and  com- 
mandant's orders  relative  to  the  premises." 

The  lieutenant-governors  and  commandBnt..^B 
of  Nacogdoches  were  "not  limited  in  the  granb-  ' 
ing  of  lands  to  any  specific  quantity,  but  it  w^  ' 
their  duty  to  proportion  the  extent  of  the  gianfc~ 


them,   and   to   that   effect   the   procurador  d 
comun,  named  to  put  the  part^  in  possessioa 
inquired  into  tbe  merits  and  circumstances  ■ 
the  applicant;  and  if  the  grant  was  for  a 
farm,  it  wae  customary  to  extend  the  c 
sion   to  two,   three,   and   four   leagues   i 
according  to  the  wants  and  merits  of  the  cl 
ant." 

"All  grants  signed  and  confirmed  1^  i  _^ 
lieutenant-governor  or  commandant,  execnta^^ 
in  due  form,  were  considered  aa  vesting  a  coi^^"*" 
plete  title  in  the  claimant,  without  any  furth  ^"^ 
process,  and  were  rei'ognired  as  such  by  t^^-" 
Governor  of  the  Province,  particularly  by  Go  "^' 
ernor  Salcedo  in  1810,  when  at  Naet^oci-^*" 
making  his  provincial  visit." 

"The  limits  of  the  late  Neutral  Territory,  ^^ 
considered  by  ancient  authorities  of  Texas  a***" 
Louisiana,  comprehended  all  that  country  lyitf^*f 
east  of  the  Sabine,  west  of  the  branch  of  R^^ 
River  called  Old  River,  southwest  of  Arro^^ 
Rondo,  and  south  of  Red  River,  to  the  nort*"; 
western  bounilary  of  the  State  of  Jjouiaian^ —       1 

"The    inhabitants   of    the    neutral   territo*^    J 
were   recognized   as  belonging  to  the  ji 
tion  of  Nacogdoches;  and  tbe  Spanish  a 
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ties  ctmsidered  their  right  of  civil  juriadiction 
Dot  tftken  Kwaf  by  the  Birangemeiit  between 
General  Wilkinson  And  Governor  Herrera  in 
the  yea,T  180S;  yet  it  waa  seldom  exercised  or 
enforced." 

"Tbe  public  archives  and  records  of  th«  ju- 
risdiction of  Nacogdoches  are  not  at  that  place 
at  present;  they  were  removed  and  carried  off  bj 
John  Jose  Montero,  in  1812,  then  commanding 
«t  Nacogdoches,  when  he  abandoned  that 
place,"  "and  were  destroyed  at  San  Antonio, 
where  said  Montero  carried  them." 

Such  is  the  substance  of  the  testimonj'  taken 
by  the  commissioners,  and  reported  more  »t 
large  in  that  volume,  pp.  34,  36,  and  30. 

At  page  69,  claim  230,  the  commissioners  re- 
port the  claim  of  John  Baptiete  Lecompte,  ly- 
ing in  the  neutral  territory,  founded  on  the 
concession  to  IXArtigau,  before  set  forth,  con- 
taining, by  the  plat  and  survey  by  Joseph 
Irwin,  a  deputy-aurveyor  of  the  United  States 
lit*]  in  1S13,  and  filed  with  the  claim,  'two 
leagues  square,  or  23,607  acres;  which  conces- 
sion "was  signed  by  the  commandant  of  Na- 
cogdoches, dated  31st  July,  1797,  in  favor  of 
Jean  Baptise  D'Artigan  for  the  land  claimed, 
transferred  by  said  D'Artigan  to  Marie  Louise 
Lecompte,  Dame  Porter,  by  act  of  exchange, 
dated ,  and  by  said  Daroe  Porter  trans- 
ferred to  the  claimant  by  act  of  sale,  dated  the 
19th  of  June,  1813;  claimed  also  in  virtue  of 
habitation,  occupation,  and  cultivation  for  more 
than  thirty-three  years." 

The  claim  is  further  supported  by  the  fol- 
lowing testimony,  taken  before  the  boardr 

"Gaspard  Boudin;  That  the  land  has  been 
constantly  and  uninterruptedly  inhabited,  oc- 
cupied, and  cultivated  by  those  under  whom 
Ue  claimant,  J.  B.  Lecompte,  holds,  by  the 
claimant,  and  for  his  use  by  others,  for  more 
than  thirty-three  years  preceding  this  date." 
[That  is,  preceding  this  sitting  of  the  commis- 
sion ers.) 

"We  are  of  opinion  this  claim  ought  to  be 
confirmed,  and  in  the  abstract  have  classed  it 
With  claims  of  second  class."  (Viz.,  incomplete 
grants,  "where  the  conditions  on  which  the 
perfection  thereof  into  complete  titles  may  have 
depended,  according  to  the  laws  and  ordinances 
Of  the  Spanish  government,  are  shown  to  have 
been  complied  with.") 

In  May,  1846,  Lecompte  filed  his  petition  in 
the  District  Court  of  the  United  States  (under 
the  Act  of  Congress  of  1S44,  so  often  spoken  of), 
setting  forth  the  grant,  the  order  of  survey, 
possession  under  it,  and  a  deduction  of  title 
from.  D'Artigan  to  the  petitioner.  An  answer 
Waa  filed  by  Mr.  Downe,  District  Attorney  of 
tlte  United  States,  denying  generally  all  the 
facts  and  allegations  of  the  petition.  After- 
wards, by  leave  of  the  court,  the  following 
lupplemental  petition  was  filed: 

"The  supplemental  petition  of  Ambrose  Le- 
compte, the  plaintiff  in  the  above-entitled  suit, 
»Kh  respect  represents,  that  the  warrant  and 
order  of  survey  and  grant  legallj'  made  and 
bnwd  to  J.  B.  D'Artigan  as  aforcsaii!,  in  the 
original  petition,  was  such  as  might  and  could 
We  been  perfected  into  a  complete  title  under 
the  laws,  usages,  and  customs  of  Spain,  bad  not 
the  sovereignty  of  the  country  been  changed; 
that  the  same  was  secured  by  treaty  stipula- 
tioDs,  and  waa  and  is  good  and  valid  under  the 
II  L.  «d. 


law  of  nations,  and  by  the  several  acts  of  Con- 
gress." 

Much  testimony  was  taken,  which  cannot 
very  well  be  condensed,  and  in  November, 
1847,  the  cause  came  on  for  trial,  when  the 
court  pronounced  the  following  judgment: 

"The  court  having  taken  this  cause  under 
advisement,  and  having  maturely  considered 
the  same,  and  it  appearing  that  "the  [*iao 
petitioner  has  not  sustained,  by  the  evidence 
offered,  the  validity  of  his  claim  against  the 
United  States  to  the  land  set  forth  in  hie  peti- 
tion, it  is  therefore  ordered,  adjudged  ana  de- 
creed, that  the  suit  be  dismissed  at  the  cost  of 
tbe  plaintiff. 

"Judgment    rendered    22d    November,    1847. 

"Judgment  signed  15th  December,  1847. 
(SignedJ  "Theo.  H.  McCaleb,   [Seal.] 

"U.  S.  Judge." 

Lecompte   appealed   to   this  court. 

The  case  was  argued  by  Mr.  Crittenden  (At- 
torney-General) for  the  United  States.  No 
counsel  appeared  for  the  appellant,  but  the 
record  contained  the  following  note  of  authori- 
ties Hied  by  the  counsel  for  the  petitioner  in 
the  District  Court: 
Note  of  Authorities,  filed  October  26th,  IB47. 

"Ambrose  Lecompte  v.  The  United  States. 

"The  plaintiff  in  this  case  claims  four  leagues 
of  land  at  a  place  called  Lianacoco,  in  the  late 
Neutral  Territory,  by  virtue  of  a  grant  executed 
by  Guadiana,  commandant  of  the  post  of  Na- 
cogdoches, in  favor  of  J.  B.  D'Artigan,  who 
transferred  the  same  to  Marie  Louise  Lecompte, 
Dame  Porter,  from  whom  plaintiff  acquired 
title. 

"1st.  Tbe  original  title  of  the  plaintiff  is  bi- 
choate,  but  is  such  as  under  the  court  of  Spain 
would  have  ripened  into  a  perfect  title,  and 
should  therefore  he  confirmed.  Delassus  v. 
United  States,  9  Peters,  120,  134;  Land  Laws, 
cd.  1R2B,  pp.  532,  648,  S43. 

"2d.  The  grant  in  question  has  by  its  terms 
a  special  location,  to  wit,  so  as  to  include  the 
whole  of  the  Prairie  Lianacoco.  10  Peters, 
340.  Query,  Was  not  this  claim  confirmed  to 
the  extent  of  one  league  by  the  Act  of  Congress 
of  the  12th  of  April,  1814  (Land  Laws,  ed. 
1S28,  p.  651),  and  the  Act  of  the  2Qth  of  April, 
1816  (p.  701)!   3  Howard,  788. 

"3d.  Inchoate  titles  were  transferable. 
Chouteau's  Heirs  v.  United  States,  8  Peters, 
144.  Transfers  of  land  could  be  made  by 
parol  under  the  Spanish  law,  and  parol  proof 
of  such  transfer  is  therefore  admissible.  San- 
chon  V.  Gon?;ales,  11  Martin.  207;  Gonzales  v. 
Sanches,  4  Ibid.  N.  S.  657;  Le  Blanc  v.  Viator, 
6  Ibid.  N.  S.  257;  Maes  v.  Gillard's  Heirs,  7 
Ibid.  N.  S.  317;  Ducrast's  Heirs  v.  Bijeau's  Es- 
tate, 8  Ibid.  N.  S.  197;  Sacket  v.  Hooper,  3  I*. 
Hep.  107. 

"See  generally  in  this  case  'extracts  from 
the  code  of  Spanish  laws,'  Appendix  Land 
Laws,  ed.  IB28,  p.  907;  extract  of  the  report  of 
Valentine  Ring  &  Co.,  Appendix  Land  Laws, 
1039. 

(Signed)   'T.  A.  Morse,  Plaintiff's  Attorney." 

•Mr.  Crittenden,  for  the  United  [•  1  a  1 
States: 

This  claim  originated  in  1797,  when  Spain 
held  undisputed  domun  and  jurisdiction  of  the 
whole   territory   between   the   Rio   Hondo   and 
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the  Sabine  Birer.  The  dispute  about  the  do- 
main and  jurisdiction  arose  after  the  United 
States  acquired  Louisiana  from  Pnmce,  under 
the  act  of  retrocession  of  Louisiana  by  Spain 
to  France.  Spain  denied  that  Louisiana  in- 
cluded the  territory  between  the  Eio  Hondo 
and  the  Sabine  River.  The  controversy  about 
this  territory  was  adjusted  by  the  treaty  be- 
tween the  United  States  and  Spain  in  1S18, 
which  contained  the  proviaions  before  mentioned 
in  reference  to  private  rights  and  interests 
derived  from  the  lawful  authorities  of  Spain 
before  the  24th  of  January,  1818. 

The  following  objections  to  this  claim  are 
apparent: 

1.  It  does  not  appear  that  D'Artigau  ever 
handed  his  petition,  with  the  indorsement  there- 
on by  Gusdiana,  to  the  procurador  del  comun, 
as  required  by  the  order  of  Guadiana,  and  b; 
the  laws,  customs,  and  usages  of  Spain;  and 
the  procurador  del  comun  never  did  inquire  in- 
to "the  property,  force,  stock,  and  merit"  of 
D'Artigau,  nor  proportion  nor  apportion  to 
him,  nor  put  him  in  possession  of,  any  part  of 
the  land  petitioned  for;  which  action  by  the 
procurador  del  comun  was  a  condition  prece- 
dent and  indispensable  to  the  validity  of  the 

n.  There  is  no  proof  that  D'Artigau  ever 
had  possession  of  a  single  arpcnt,  or  ever  farmed, 
cultivated,  or  improved  any  part  of  the  land 
petitioned  for,  or  did,  or  cauj^ed  to  be  done, 
any  act  whereby  to  acquire  to  himself  in  pri- 
vate right,  as  severed  from  the  public  do- 
main, any  deBnite  quantity,  or  any  specific 
tract,  of  land. 

m.  The  Prairie  Lianacoco  (as  represented  on 
the  plot  exhibited  as  document  No,  10)  is  in 
length  about  twelve  hundred  and  forty  perches, 
and  in  average  width  about  two  hundred  and 
four  perches,  in  area  not  exceeding  sixteen 
hundred  American  acres;  but  the  quantity 
claimed  is  to  the  amount  of  23,706  AJnericnn 
acres,  equal  to  27,777  superjicial  arpenta  of 
Spanish  measure.  Such  being  the  area  of  the 
prairie,  it  was  uncertain  whether  the  procurador 
del  comun,  upon  an  examination  as  to  "the 
property,  force,  stock,  and  merit"  of  D'Artigau, 
would  have  put  him  in  possession  of  the  whole 
of  the  prairie,  and  if  not  of  the  whole,  of  what 
part.     And  as  to  the  quantity  of  two  leagues 

Suare,  including  the  prairie,  the  locality  there- 
was  uncertain  and  vague,  especially  requir- 
ing the  official  act  of  the  procurador  del  comun 
to  give  the  claim  a  flxcd  locality,  a  precise  cer- 
tainty, so  that  the  adjacent  residuum  might  be 
known  as  subject  to  be  granted  to  others. 

The  surveys  wliieh  might  be  made  of  two 
128*]  leagues  square  'about  and  includ- 
ing this  prairie  are  various  and  indefinite.  Of 
squares,  each  side  measuring  four  hundred  and 
eighty-live  chains  {of  four  poles  each),  one 
might  be  made  barely  including  the  cast  end 
of  the  prairie  at  the  middle  of  that  eastern 
boundary,  and  extending  due  west;  a  second 
might  he  made  including  the  west  end  of  the 
prairie,  at  the  middle  of  that  western  boundary, 
and  extending  due  east;  a  third  might  be  made 
including  the  points  midway  between  the  east- 
ern and  western  ends  of  the  prairie,  within  and 
at  the  middle  of  the  southern  boundary,  and 
extending  due  north;  a  fourth  might  be  made 
including  the  point  midway  between  the  east- 
030 


em  and  western  ends  of  the  prairie,  »t  aad 
within  the  middle  of  the  southern  boundary, 
and  evteading  due  south;  a  fifth, aa  represent- 
ed on  plat  exhibited,  document  10,  beginning 
at  the  point  A,  near  the   western  end  of  the 

Srairia,  thence  south  fifty  degrees  east,  3fM 
lur-pole  chains;  thence  north  forty  degreea  wnt 
484  chains;  thence  north  fifty  degree*  west,  4gS 
chains;  thence  south  forty  degrees  west,  484 
chains;  thence  south  fifty  degrees  eaat,  SSI 
chains,  to  the  beginning;  all  and  every  one  to 
include  the  whole  of  the  Prairie  Lianacoco,  yet 
including  very   different   lands   outaide   of  the 

Sairie.  Square  figures,  varying  from  the  car- 
nal pmntB  of  the  compass,  and  including  tbs 
prairie  nearer  or  more  remote  from  this  angle 
or  that,  might  be  multiplied  at  pleaaure,  each 
one  answering  as  fully  and  as  perfectly  as  any 
other  to  the  prayer  of  D'Artigau's  petition, 
"bo  that  in  these  two  leagues  be  included  or 
embraced  the  entire  prairie  of  Lianacoco." 

This  wandering  uncertainty  in  the  petition 
and  order  thereon  made  to  the  procurador  del 
comun  would  keep  in  suspense  more  than  one 
hundred  thousand  acres  around  the  prairie,  as 
subject  to  be  surveyed  for  D'Artigau,  until  the 
procurador  del  comun  had  exercised  his  func- 
tions and  performed  his  duty,  in  giving  a  pre- 
cise quantity  and  definite  locality  by  a  survey 
of  the  land,  and  putting  D'Artigau  in  posses- 
sion according  to  the  metes  and  bounds  of  the 
survey.  This  uncertainty  illustrates  the  pro- 
priety of  Guadiana's  order  to  the  procurador 
del  comun,  and  the  necessity  that  he  should 
have  performed  hie  dut^  before  D'Artigau 
could  have  had  a  valid  right  and  interest  in 
any  defined  quantity,  or  in  any  Ased  location  of 

IV.    The    document    No.     10,    exhibited    by 

complainant,  which  he  has  called  a  survey 
made  "by  the  proper  authority  under  the  gov- 
ernment of  the  United  States,"  is  not  entitled 
to  any  such  appellation,  nor  to  any  legal  effect 
or  consequence. 

The  claimant  at  whose  request  Irwin  made 
that  survey  and  plat  is  not  stated;  it  does  not 
profess  to  have  been  made  by  virtue  of  any 
warrant,  order  of  survey,  or  legal  authority;  it 
is  'not  an  olTicial  paper;  it  was  never  re-  ["12* 
turned  by  him  to  any  office  as  sn  official  act 
done  by  one  lawfully  deputed  to  do  the  act;  it 
has  never  been  acknowledged  by  the  govern- 
ment of  the  United  States,  or  by  Spain,  aa  an 
official  act  or  authorized  survey.  Irwin  had 
no  authority  from  or  under  the  government  of 
the  United  States  to  make  the  survey;  it  doel 
not  appear  whose  deputy  Irwin  was;  it  doea 
not  appear  by  any  evidence  in  the  cause  that 
Irwiii  «:i3  ever  in  the  employ  of  the  United 
States  as  a  deputy -surveyor;  certainly  he  was 
not  authorized  to  make  surveys   upon  Spaniah 


That  document  cannot  be  regarded  in  any 
other  light  than  as  a  private,  unofficial  act, 
done  by  Irwin  at  the  request  of  some  private 
person,  whose  name  hp  has  not  given,  and  for 
what  purpose  he  has  not  stated. 

V.  There  is  no  iej^al  evidence  to  show  that 
D'Artigau  ever  agreed  to  transfer,  or  did  trans- 
fer, his  claim  to  Marie  Louise  Lecompte, 
Madame  Monet,  Dame  Porter;  the  proof  relied 
on  in  that  respect  is  totsUy  defective  aa  to  time, 
place,  circumstance,  and  competency,  D'Arti- 
11. 
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gau  hkd  not  »  transferable  interest;  there  is  uc 
evidence  to  prove  that  Marie  Louise  Lecompte 
Dame  Porter,  ever  was  accepted  or  acknowl- 
edged b;  the  authorities  of  Spain  aa  the  as 
■igsee  of  D'Artigau;  tbe  procuiador  del  comun 
Dever  eiamiaed  into  ber  ''property,  force, 
■tock,  and  merit,"  nor  proportioned  tbe  quantity 
of  land  which  she  should  have  as  assignee  of 
D'Artigau,  nor  was  she  accepted  in  the  ptact 
and  stead  of  D'Artigau. 

VL  How  much  land  was  improved,  cuiti 
vated,  fenced,  and  actually  occupied  by  Marie 
Louise  Lecompte,  Dame  Porter,  or  by  those 
claiming  under  her,  does  not  appear;  and. 
pDMeasion  cannot  be  allowed  to  give  right  and 
title  against  th«  government  of  Spain  or  of  the 
United  Htates. 

Recopilacion  (White's),  p.  83,  "Of  the  Capac 
ity  of  the  Thing,"  and  pp.  85,  86,  "Of  Timt 
Immemorial  as  necesaary  to  prescribe." 

VTL  This  claim  is  not  valid  by  tbe  laws  of 
Sp«in,  ia  not  protected  by  the  Treaty  of  181S, 
Bor  by  tbe  law  of  nations.  The  condition  an- 
Mzed  by  the  laws  of  Spain  to  the  order  and 
concession  of  Guadiana  was  never  fulfilled. 
This  ia  *n  attempt  by  Marie  Louise  Lecompte 
and  the  complainant  to  set  up  the  derelict 
4b«ndoned  claim  of  D'Artigau,  who  died  in 
1799  or  1800,  without  having  presented  the 
order  of  Guadiana  to  the  procurador  del  comun, 
without  having  acquired  any  valid  right  or 
title  to  an  acre  of  the  land  alluded  to  in  bis 
petition. 

VXn.  This  claim  is  invalid  according  to  the 

trinciple  settled  by  this  court  in  the  cases  of 
Fnited  States  v.  King,  3  Howard,  788,  787; 
United  SUtea  v.  Forbes,  16  Peters,  183,  184; 
ia4*]  Buyck  V.  United  •States,  15  Peters,  225; 
O-Hara  v.  United  States,  16  Peters,  281,  283; 
United  States  v.  Delespine,  16  Peters,  334,  335; 
United  SUtes  v.  Miranda,  la  Peters,  ISO,  Ifll. 

This  court  cannot  know  what  quantity  of 
land  tbe  procurador  del  comun  would  or  ought 
t,o  have  assigned  to  D'Artigau  if  he  had  pre- 
)*ant«d  Ouadiana's  order,  aor  the  local  identity 
Avhieb  he  would  have  given.  The  courts  of  tlie 
ITiiited  States  cannot  relieve  against  such  a 
palpable  ne^ect  of  the  claimant,  such  a  primi- 
tive uncertainty  as  to  the  quantity  of  land,  and 
aueb  a  radical  defect  of  specialty. 

Mr.  Justice  Danid  delivered  the  opinion  of 
the  eonrt: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
tiiet  court  of  the  United  States  for  the  District 


laot,  filed  under  authority  of  the  Act  of  Con- 
greu  of  June  17th,  1844,  and  by  which  was 
claimed  of  the  United  States  a  tract  of  land 
situated  in  Louisiana  of  four  square  siiperScial 
leagues,  or  about  23,705  American  acres. 

Tbe  appellant,  as  the  heir  of  Marie  Louise 
Lecompte  (also  styled  Dame  Porter  and 
Madame  Monet),  and  as  heir  of  bis  late  fathi-r, 
.IcMi  Baptiste  Lecompte,  bases  his  claim  i  ;.  iii 
tbe  following  statements:  He  asserts  thui  un 
the  3lBt  of  July,  1707,  one  Jean  Baptiste  D'Ar- 
tigau, tben  an  Inhabitant  of  Nacogdocbes,  pre- 
•ntad  Ua  petition  to  Josfi  Maria  Guadiana, 
then  Uaatenant-govenior  and  military  com- 
mandant of  the  poat  of  Nacogdoches,  asking 
t<r  a  grant  id  two  leagaei  square,  to  include 
It  Ih  «d. 


the  whole  of  the  Prairie  Lianacoco,  which 
prairie  should  (as  tbe  petition  to  the  District 
Court  represents)  be  the  center  of  the  said 
grant;  tnat  on  the  same  day  Guadiana  did 
grant  and  issue  his  order  of  survey  to  the  proper 
officer  to  put  the  petitioner  D'Aitigau  iu  pos- 
session, without  prejudice  to  third  persons;  and 
that  D'Artigau  took  immediate  poBsesHion  of 
the  above  aesccibed  lands,  and  continued  to 
possess,  inhabit,  and  cultivate  the  same,  until 
iie  transferred  them  by  an  act  of  exchange  to 
Waiie  Louise  Lecompte.  The  petitioner  next 
states,  that  Marie  Louise  Lecompte  transferred 
the  above-described  tract  of  land  to  Jean  Bap- 
tiste Lecompte,  the  father  of  the  petitioner;  that 
there  is  no  one  residing  upon  the  land  in  ques- 
tion except  one  person,  who  holds  under  the 
petitioner;  that  no  person  other  than  the  peti- 
lioner  claims  any  pert  of  tbe  land;  and  that  the 
United  States  tiave  never  to  his  Icnowledge  sold 
any  part  thereof.  Such  are  substautiaily  tlie 
averments  on  which  the  plaintiti  has  placed  his 
claim,  and  we  will  procei:d  to  examine  how  far, 
itrinsically,  or  as  sustaiued  by  any  evi- 
dence adduced  iu  their  support,  they  entitled 
tbe  plaintiff  to  the  establiBiiment  of  that  claim. 
*ln  considering  this  petition  of  tbe  ap-  [*I2f> 


ellant 


the 


rikes  tlie 


the  extreme  vagueness  of  il 
.  and  indeed  its  eutire  omiBsion  of  facts 
which  on  the  slightest  view  would  uppear  indis- 
■alidity  to  tiiis  ei.Lim.  Thus, 
after  setting  forth  the  concession,  and  an  order 
the  proper  ollieer  to  cause  a  survey  in  order 
put  the  petitioner  in  possession  according 
survey,  au<l  with  due  regard  to  the  rights  of 
others,  omitting  any  and  uwy  fact  or  circum- 
e  tending  tu  snow  a  compliauce  with  these 
Lions,  aud  the  security  tliey  were  designed 
tend  eiilicr  to  the  government  or  to  indi- 
viduals, it  is  said  that  D'Artiguu  took  possea- 
und  held  the  land  until  he  transferred  it 
to  another.  This  vagueness  and  this  omission 
the  statements  in  the  petition  are  by  no 
ans  immaterial,  inasmucti  as,  if  permitted, 
they  would  in  effect  dispense  with  all  compli- 
ance with  the  express  orders  of  the  granting 
power,  aud  the  terms  it  had  annexed  to  its 
bounty;  would  dispense  also  with  what  has 
ever  been  deemed  indispensable — some  aut  or 
recognition  showing  the  separation  of  the  sub- 
ject granted  from  the  royal  domain.  Aud  in 
truth  the  statement  in  the  petition  of  tbe  ap- 
pellant is  not  consistent  with,  but  in  terms  as 
well  as  in  effect  conflicts  with  tbe  order  of 
.a,  the  Spanish  Commaudaut,  as  liled  in 
support  of  the  appellant's  claim.  Tbe  language 
'  '  Spanish  commandant  is  as  follows:  "Let 
_  ?tition  be  handed  to  the  solicitor-general 
of  this  pUii'e,  in  order  that  the  petitioner  be  placed  ■ 
in  poBsesi^ion  of  the  land  therein  mentioned,  if 
ia  so  doing  no  prejudice  can  result  to  third 
persons."  Can  this  language  be  correctly  con- 
strued to  signify  an  absolute,  unconditional 
grant  of  any  specific  land  or  other  thing — such 
a  grant  as  put  an  end  to,  or  denied,  the  superior 
revising  authority  and  duty  of  the  government 
to  take  care  both  of  the  rights  of  the  crown  and 
of  individuals?  So  far  from  it,  the  authority  of 
the  government  in  relation  to  both  are  here  ex- 
pressly reserved.  There  is  nowhere  in  this 
record  to  be  found  a  scintilla  of  ftaof,Uia.'L\K\% 
order,  or  the  petition  on  trUc^  \\  'vaa  1(»ul^\, 
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was  tvcr  preseDted  to  the  solicitor- general,  or 
that  Bay  act  was  performed  by  any  functionary 
of  the  government  severing  the  land  from  the 
publie  domain,  or  putting  the  petitioner  U'Ar- 
tigau,  or  anj  person,  in  poaseaaion  of  any  spe- 
cific land,  BO  that  a,  boundary  or  limit  could  be 
defined  hy  possession.  There  is  in  fact  no 
proof  that  D'Artigau  took  posaessiou  of  aoy- 
thing  certain  or  specific,  or  had  a  right  to  pos- 
sess himself  of  onftbing  specific. 

Again,  there  seems  tu  be  an  attempt,  by  tlie 
statement  in  the  petition  to  the  District  Court, 
to  give  a  definiteness  to  the  claim  or  the  right 
126*]  by  possession,  which  the  language  or  *  the 
concession  by  no  means  warrants.  "Dius  it  is 
said  in  the  petition,  that  the  application  of 
D'Artigau  prayed  for  a  grant  of  which  the 
Prairie  Lianncoco  should  1>e  the  center.  There 
is  no  such  language  in  the  application  presented 
to  the  Spanish  commandant.  That  application 
asked  for  a  grant  which  miglit  include  the  prai- 
rie above  named,  but  in  what  part  of  the  grant, 
whether  in  relation  to  the  center  or  to  any  of 
its  exterior  boundaries,  neither  in  the  prayer  to 
the  Spanish  authorities,  nor  in  the  order  which 
followed,    can    any    reference    whatsoever    be 

The  importance  of  the  omission  to  aver  and 
to  prove  a  delivery  of  the  order  of  Guadiana, 

the  Spanish  Commandant,  to  the  procurador  del 
comun,  OT  solicitor-general,  and  the  action  of  the 
latter  upon  that  order,  is  shown  in  another 
point  of  view.  In  the  report  of  the  commis- 
sioners for  the  settlement  of  land  claims  in 
Louisiana,  dated  November,  1S24  (4  American 
State  Papers,  34,  35,  and  69],  the  following 
regulations  are  glren  as  those  prescribed  for 
the  Spanish  officers,  and  practiced  upon  by 
them  in  making  grants  for  lands  in  the  district 
of  Nacogdoches:  "The  lieutenant-governors 
and  commandants  of  Nacogdoches  were  not 
limited,  in  the  granting  of  lands,  to  any  spe- 
cidc  quantity,  but  it  was  their  duty  to  proportion 
the  extent  of  the  grants  to  the  circumstances 
of  the  individual  claiming  tbem,  and  to  that 
effect  the  procurador  del  comun  named  to  put 
the  party  in  possession  inquired  into  the  merits 
and  circumstances  of  the  applicant;  and  if  the 
grant  was  for  a  stock-farm,  it  was  customary  to 
extend  the  concession  to  two,  three,  and  four 
leagues  square,  according  to  the  wants  and 
merits  of  the  claimants.  The  procurador  del 
comun  was  the  officer  appointed  to  make  in- 
quiry, put  the  petitioner  in  possession  of  the 
land  prayed  for,  and  execute  the  lieutenant- 
governor's  and  commandant's  orders  relative  to 
the  premises."  Such,  we  are  told,  were  the 
functions  and  duties  of  the  procurador  or  anlic- 
itor-general  relative  to  grants  of  land  in  this 
district.  It  was  he  who  was  to  supervise  the 
severance  of  the  object  to  be  granted  from  the 
royat  domain,  to  give  it  form  and  extent,  either 
by  designating  ascertained  and  notorious  limits 
and  boundaries,  or  by  directing  an  actual  sur- 
vey, and  by  reporting  the  proceedings  he  may 
have  directed,  for  the  sanction  of  his  superior. 
The  applicability  of  the  functions  and  duties  of 
this  officer  to  the  case  before  us  is  evinced  by 
reference  to  ths  character  of  this  application  to 
the  government.  This  was  not  a  prayer  for  an 
ordinary  portion  of  land  for  cultivation,  but  an 
application  for  a  wide  extent  of  territory;  such 
jui  extent  m  would  be  proper  or  requisite  only 


upon  the  supposition  of  its  necessity  for  tha 
occupation  of  a  large  stock  and  a  numeroui 
'force.  The  petitioner  avows  bisinten- [*127 
tion  of  raising  horses,  mares,  and  horned  cattle, 
a  purpose  requiring  an  extensive  range,  if  car- 
ried into  e&ect  in  good  faith.  It  became,  tberC' 
fore,  peculiarly  proper  to  inquire  into  the 
means  of  the  applicaut,  and  into  the  probabili- 
ties of  his  executing  his  proffered  intentions; 
as  it  would  be  highly  detrimental  to  the  prov- 
ince to  permit  an  individual  to  retain  a  large 
and  useless  extent  of  unsettled  land,  and  unjust 
to  other  settlers  to  permit  such  individual,  under 
a  false  suggestion,  to  acquire  an  extensive  prop- 
erty for  the  mere  purposes  of  speculation. 
Hence  it  was,  no  doubt,  that  the  order  of  the 
commandant  of  even  date  with  the  petition  was 
issued,  sending  the  petition  to  the  officer  who 
was  to  judge  of  its  propriety,  and  without  whose 
direction  there  could  be  neither  a  severance  of 
the  land  from  the  royal  domain,  nor  regular 
legitimate  possession  in  any  one. 

These  conclusions  are  in  strict  accordance 
with  the  numerous  decisions  in  this  eotirt, 
which  insist  on  the  necessity  for  the  seTeranee 
of  the  property  claimed  from  the  public  domain. 
either  by  actual  survey,  or  by  some  ascertained 
limits  or  mode  of  separation  recognized  by  a 
competent  authority.  The  decisions  just  re- 
ferred to,  it  would  be  tedious  to  cite  in  detail 
in  this  place;  their  effect,  however,  may  be  seen 
in  the  following  perspicuous  summary,  made 
by  the  Chief  Justice  in  the  case  of  The  United 
States  V.  King  et  al.  in  3  Howard,  766, 787,  in 
which  he  says,  speaking  of  the  documentary 
evidence  in  that  case:  "The  instruments  them- 
selves contain  no  lines  or  boundaries  whereby 
any  definite  and  specific  parcel  of  land  was 
severed  from  the  public  domain;  and  it  has 
been  settled  by  repeated  decisions  in  this  court, 


■   the 


tained  clear  words  of  grant,  that  if  the  descrip- 
tion was  vague  and  indefinite,  as  in  the  case  be- 
fore us,  and  there  was  no  official  survey  to  give 
a  certain  location,  it  could  create  no  right  of 
private  property  in  any  particular  parcel  of 
land,  which  could  be  maintained  in  a  court  of 
justice-  It  was  so  held  in  the  cases  in  15  Petera, 
164,  215,  275,  319,  and  in  16  Peters,  159,  ISO. 
After  such  repeated  decisions  upon  the  subject, 
all  affirming  the  same  doctrine,  the  question 
cannot  be  considered  as  an  open  one  in  this 
court.  The  land  claimed  was  not  severed  from 
the  public  domain  by  the  Spanish  authorities, 
and  set  apart  as  private  property,  and  conse- 
quently it  passed  to  the  United  States  by  the 
treaty  which  ceded  to  them  all  the  public  and 
unappropriated  lands." 

They  accord  likewise  with  the  decisions  of  the 
Supreme  Court  of  Louisiana  as  reported  in  S 
Mar'in,  637,  and  in  6  Martin's  New  Series,  110, 
in  the  former  of  which  cases  the  court  say: 
"There  is  no  order  of  survey;  no  decree  of  any 
kind  is  given  *by  the  intendant  or  his  ["128 
representative-  The  application  stands  unan- 
swered. Now,  supposing  the  parties  to  be  in  the 
situation  in  which  they  were  before  the  relin- 
quishment of  the  rights  of  the  United  States, 
would  the  plaintiff  be  able  to  eject  the  possesacr 
of  the  land  with  such  a  paper — a  paper  which  i» 
the  act  of  the  party  alone,  and  bears  not  the 
slightest  intimation  of  the  grantor's  pleasure?" 
And  in  the  latter  case  the  court  held,  "that  a  per- 
Howard  11. 
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mlBBion  ttt  Mttle,  obt&ined  on  a  requete,  but  not 
followed  hj  an  actual  settlement,  did  not  give 
m  right  superior  to  that  resulting  from  an  ae- 
tual  settlement  without  perminsion,  or,  in  other 
words,  from  »  naked  posBesaion."  And  in  the 
c*ae  of  Blanc  r.  Lafayette,  decided  during  the 

Csent  term,  the  person  from  whom  the  appel- 
t  deduced  hia  title  bad  upon  a  petition  to  the 
Spanish  Intendant  obtained  an  order  to  the  sur- 
vef  or-general  to  iaj  off  the  land.  No  report  was 
Alleged  or  proved  to  have  been  returned  by  the 
aurvey  or -general  upon  the  petition;  and  al- 
though tbia  claim  was  favorably  reported  upon 
by  the  commiasioners,  and  although  it  was  in- 
sisted upon  aa  having  been  confirmed  by  Act  of 
Congress  of  1S14,  confirming  a  particular  class  of 
incomplete  French  and  Spanish  grants,  conces- 
siona,  warrants  of  survey,  having  a  special  and 
definite  location,  yet  aa  tbia  order  to  survey 
had  not  been  executed,  and  ae  the  claim  was 
DOt  sustained  tn  certain  and  definite  boundariea, 
nor  by  proof  of  certain  and  full  poseeasion,  the 
Supreme  Court  of  Louiaiana  decided,  notwith- 
stiuiding  a  recommendation  by  the  commisaion- 
en  and  the  Act  of  Congress  of  1814,  that,  there 
being  no  survey  and  no  definite  location  or  de- 
scription by  posaeasion,  such  as  could  create  a 
specific  right  or  title  under  the  Spanish  author- 
ities, the  recommendation  of  the  commissioners 
and  the  act  of  Congresa  did  not  cure  these  rad- 
ical defects,  nor  confirm  a  title  so  wholly  un- 
delined,  and  deduced  from  so  defective  an  ori- 
gin. The  opinion  of  the  court  of  Louisiana  has 
met  the  approbation  of  this  court,  who  have 
again  ratified  the  principles  of  that  decision  ii 
the  case  of  the  United  States  v.  Boisdorf' 
Heirs,  during  the  present  term. 

la  the  absence  of  documentary  evidence 
showing  any  act  of  the  Spanish  authorities  be- 
jond  the  first  order  of  the  commandant,  sundry 
witneuea  have  been  examined,  with  the  view  to 
supply  this  deficiency,  and  to  give  certainty 
and  deflnitenesa  to  the  claim  by  proof  of  occu- 
pation. A  proper  analysis  of  the  statements 
bT  the  witnesses  must  exhibit  thsm  as  coming 
B^ally  short  of  the  ends  for  which  they  have 
been  introduced. 

The  witnesses  Grenaux  and  Plaisance  knew 
nothing  whatever  of  a  grant  to  D'Artigau,  nor 
of  any  exchange  of  property  between  IrArtigau 
anil  Hadame  Lecompte. 

Qaspard  I«  Cour  knew  D'Artigau.  Always 
111*]  understood  'that  Madame  Lecompte 
obtained  the  land  in  exchange  with  D'Artigau 
— bat  does  not  know  for  what  it  was  ex- 
changed; never  saw  any  instrument  or  other 
dorament  showing  a  grant  or  survey  to  D'Ar- 
tigau, or  any  exchange  between  the  latter 
■ad  M«'<«™*  Lecompte;   witness  ii  unable  to 

Thm  evidoiee  most  favorable  to  this  claim  is 
that  of  Prudnionune;  but  this  testimony  should 
bs  taken  subject  to  the  admission  of  the  wit- 
seas  that  he  is  a  connection  of  the  claimant. 
Prad'homme  states  that  he  knew  D'Artigau 
Bore  than  fifty  years  ago— knew  that  D'Artigau 
had  a  large  coneeasion  (how  large  he  does  not 
■tats),  iKclnding  ths  Prairie  Uanacoco;  knows 
Oat  D'Artigan  transferred  thia  concession  to 
Maris  Lonise  Lecompte  in  exchanne  for  an- 
other tract  of  had  at  the  Tancock  Prairie;  is 
sure  that  this  exchange  took  place  before  the 
wtsMlshmmt  of  0»  United  States  goremment 
ISIb  ««. 


o  date  for  this 


in  Louisiana  (the  witnei 
transaction.) 

Witness  knows  that,  more  than  fifty  years 
ago,  the  plaintiff  and  those  under  whom  he 
claimed  had  possession  of  the  Prairie  Li  ana - 
coco,  as  a  vacherie,  and  has  kept  the  same  up  to 
this  time. 

Recurring  now  to  this  testimony,  so  far  aa  it 
ia  adduced  to  establish  a  title  by  showing  apceilic 
limits  by  occupation  on  the  part  of  D'Artigau, 
not  one  of  the  witnesses  proves  actual  occu- 
pation by  D'Artigau  of  anything.  X«  Cours 
understood  that  Madame  Lecompte  obtained 
the  land  (what  land  is  not  shown)  in  exchange 
with  D'Artigau,  and  even  Prud'homme  can  say  • 
no  more  than  that  D'Artigau  had  a  large  con- 
cession including  the  Prairie  Lianacoco,  and 
exchanged  it  with  Madame  Lecompte  for  the 
Tancock  Prnirie.  Limits,  specific  quantity, 
certain  descriptions,  such  as  might  constitute 
severance  from  the  royal  domain,  are  then 
wholly  out  of  the  question,  so  far  as  these  or 
any  of  these  requisites  can  be  deduced  from 
possession  by  D'Artigau;  for  he  never  had 
possession,  and  could  therefore  transfer  no  right 
resulting  from  posaeasion  to  Madame  Lecompte, 
or  to  any  other  person.  We  have  already  con- 
sidered how  far  such  a  severance  could  be  de- 
duced from  the  order  of  the  commandant  at 
Nacogdoclies. 

In  the  next  place,  with  regard  to  the  posses- 
sion of  Madame  Lecompte,  or  of  those  claim- 
ing under  her,  relied  on  as  the  foundation  of 
titlp,  it  will  be  seen  that  this  evidence  is  utterly 
inadequate  to  any  of  the  purposes  for  which  it 
is  adduced.  The  utmost  that  any  witness  has. 
been  able  to  state  on  this  point  is  a  possession  of 
the  Prairie  Lianacoco,  forming,  as  is  admitted 
on  all  sides,  but  a  small  portion  of  the  claim  in- 
sisted upon,  and  hence  not  forming  a  descrip- 
tion, either  as  to  quantity,  locality,  or  limits,  to 
direct  in  ascertaining  that  claim.  And  even 
'with  respect  to  this  prairie  itself,  there  [*I30 
is  nothing  to  show  its  position,  extent,  or  limits, 
or  the  actual  occupation  of  the  whole  or  of  any 
specific  part  of  it  by  the  ancestor  of  the  appel- 
lant. Upon  this  subject  the  record  is  singularly 
barren.  The  only  fact  we  can  gather  from  it, 
OS  indicating  the  extent  of  the  occupation,  is 
one  which  seems  strongly  to  militate  against  a 
right  co-extenaive  even  with  thia  fragment  of 
the  entire  claim.  The  fact  here  alluded  to  ia  the 
averment  in  the  petition,  that  there  is  a  single 
individual  residing  upon  some  portion  of  the 
land,  who  holds  under  the  petitioner;  but  on 
what  portion,  or  by  what  metes  and  bounds, 
whether  within  or  without  the  limits  of  the 
Prairie  Lianacoco,  is  left  wholly  to  conjecture. 
Upon  the  whole,  therefore,  we  are  of  thfr 
opinion,  that  neither  upon  the  isolated  order  is- 
sued on  the  31st  of  July,  1797,  by  the  com- 
mandant at  Nacogdoches,  nor  by  virtue  of  any 
fact  or  testimony  adduced  for  the  purpose  of 
showing  a  right  to  the  land  claimed  as  resulting 
from  occupation,  settlement,  or  cultivation,  or 
from  any  act  of  the  commissioners,  or  any  law 
of  the  United  Statfs  founded  thereupon,  has 
the  claim  of  the  appellant  been  sustained. 

We  therefore  adjudge  that  the  decree  of  the 
District  Court  of  the  United  States  lot  tti^'Cti*- 
triet  of  Louisiana,  dUmUamg  ttve  ^t\t\aii  lA  "ste 
appellant,  be,  and  the  aanie  U  b«ie^i^  v.&Tnvv.V. 
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Order. 

Tliis  pauBE  came  on  to  be  heard  on  the  tnm- 
Bcript  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Diatriet  of  Louisiana, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  IHstrict  Court  in  this  cause,  diBmissing 
the  petition  of  the  claimant,  be,  and  the  same 
is  hereby  affirmed. 


"JAMES  McCOY,  Appellant, 


Chancery  practice — answer  admitting  charge 
but  alleging  payment  is  not  evidence  of  pay- 
ment— notarial  act  in  Louisiana  concerning 
real  estate  has  no  eSect  on  rights  of  third 
persons  until  recorded. 

Where  a  bill  In  clisncer;  alleaes  that  certain 
lands  were  entered  In  the  name  ot  a  third  person, 
with  a  Tiew  to  cover  them  from  the  creditors  ol 
the  pcrEUin  who  bad  entered  them,  and  thU  allpga' 
tlon  Is  denied  In  [he  aaawer  and  not  sustslned  by 
proof,  the  bill  pro  tamo  must  be  dismlBsi-d. 

But  where  t1ie  pnrty  mtered  the  landa  Id  his 
own  name,  and  afterwards  conTeyed  them  to  this 
third  persoa,  but  tbe  deed  to  the  third  pergoa  wa« 


^    .._ich    to   purchase   tbe   landg.     The 

•quity   must  be  proved. 

By   the  lawa  of  Loulslsna,  no  natarlal  act  con- 
cern In  e     Imtoovahle     properly    has    effect    against 
third  persons  until  it  shall  have  been   recorded  in 
■  e  Judge  o(  tbe 
ated.     Tbcre(or_.     . 
Inst   tbe   holder  of   t 


THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Loui- 
siana, sitting  as  a  court  of  equity.  It  was  a 
bill  filed  by  McCoy  against  Bhodcs  and  wife, 
under  the  following  circumBtnnces; 

On  the  6th  of  December,  1S39,  Rhodes  pur- 
chased in  his  own  name  from  tlii;  United  States, 
under  the  pre-emption  law  of  1838,  and  entered 
at  the  land-office  at  Ouachita,  Louisiana,  the 
following  parcel  of  land:  N.  W.  quarter  of 
section  29,  township  10  north,  range  10  east, 
i-ontttining  ISO  20-100  acres;  and  paid  for  the 
same  $1.25  per  acre,  making  in  the  whole  $200.29. 

On  the  next  day,  vii.,  the  7th  of  December, 
183!).  Rhodes  executed  a  deed  for  the  above 
property  to  Eli  Montgomery,  a  resident  of  thi 
city  of  Natchez,  in  the  State  of  Mississippi 
The  consideration  stated  in  the  deed  was  $1,500 
<'Bsh.  It  was  executed  before  Lewis  F.  Lan- 
ncy.  parish  judge  and  ex  officio  notary  public  of 
the  parish  of  Concordia,  in  Louisiana.  Thie 
ilerd.  however,  was  not  recorded  in  the  offict 
/if  (he  judge  of  the  parish  until  the  10th  of  De- 
<-fmber,  1841. 
«S4 


the  10th  of  December,  1S39,  Rhodes 
entered  at  the  land-oflice  in  the  name  of  Mont- 
gomery, tbe  following  pieces  of  land,  viz.;  S. 
"".  quarter  and  west  half  of  N.  E.  quuter  of 

ction  20,— 240  31-100  acres;  S.  E.  quarter  of 
section  30,-161  60-100  acres;  N.  W.  quarter  td 
section  32,~iaO  acres. 

These  three  parcels  were  entered,  as  haa  jiut 
been  remarked,  in  the  name  of  Montgomery. 

On  the  24th  of  February,  1840,  James  H. 
McCoy  obtained  a  judgment  against  Zachariah 
Rhodes  in  the  Ninth  IHstrict  Court  in  the  par- 
ish of  Concordia  for  $1,646.27,  with  interest 
thereon  *at  the  rate  of  eight  per  cent.  [*131 
from  the  26th  of  March,  1839,  till  paid,  tad 

On  the   7th   of   March,   I&40,  this  judgment 
as  duly  recorded  in  the  office  of  the   parish 
judge  and  ex  officio  recorder  of  mortgages  in 
and  for  the  parish  of  Concordia. 

On  the  lOtb  of  December,  1941,  Montgomery 
recorded  the  deed  which  had  been  executed  to 
1  by  Rhodes  on  the  7th  of  December,  1839, 
I  on  the  same  day  executed  a  deed  of  the 
ee  parcels  of  land  which  had  been  entered 
his  name,  to  Thomas  J,  Ford,  of  Adams 
County  and  State  of  Mississippi.  The  consid- 
eration is  stated  in  the  deed  to  have  been  the 
following,  viz.:  "The  sum  of  three  thousand 
,rs  cash,  which  the  said  Eli  Montgomery 
doth  hereby  acknowledge  to  have  received,  And 
the  eight  promissory  notes  of  the  said  Thomas 
J.  Ford,  of  even  date  herewith,  and  payable  t4> 
the  order  of  the  said  Eli  Montgomery,  for  the 
amount  and  for  the  time  as  follows,  vie:  First, 
note  for  the  sum  of  eight  hundred  dollars; 
second,  a  note  for  the  sum  of  one  thousand  dol- 
lars; another  note  for  tbe  same  sum  of  one 
thousand  dollars,  and  a  note  for  the  sum  of  five 
hundred  and  thirty-three  dollars  tbirty-thres 
and  one  third  cents,  all  payable  on  the  Ist  day 
of  January,  1843;  next,  the  two  notes  of  the 
said  Ford  for  the  sum  of  one  thousand  dollars 
each,  and  also  a  note  for  tbe  sum  of  thir- 
teen hundred  and  thirty-three  dollars  thirty- 
three  and  one  third  cents,  payable  on  the  1st 
day  of  January.  1S44;  and  lastly,  the  note  of 
the  said  Ford  for  the  sum  of  three  thousand 
three  hundred  and  thirty-three  dollars  thirty- 
three  and  one  third  cents,  payable  on  the  1ft 
day  of  January,  l&4a.  all  paraphed  by  me,  the 
said  notiiry,  'Ne  varietur,'  to  identify  tbem 
herewilh.  and  payable  at  the  office  of  tbe  judge 
of  the  parish  of  Concordia." 

The  wife  of  Montgomery  renounced  all  htf 
rights  of  dower  and  rights  of  every  kind  in  and 
to  the  property,  which  stood  mortgaged  for  the 
payment  of  tbe  notes. 

On  the  2d  of  November,  1842,  Ford  conveyed 
the  property  to  Mrs.  Luminda  Rhodes,  for  the 
consideration  of  ten  thousand  dollars.  Zach- 
ari.ib,  the  husband  of  Luminda,  being  present, 
declared  that  be  accepted  this  act  for  his  said 
wife,  and  "duly  authorizes  and  assists  her  bere- 

On  the  2Sth  of  .Isnuary,  1846,  .lames  H.  Me- 
Goy,  a  citi/en  of  the  State  of  Mississippi,  filed 
his  bill  in  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  against 
Zachariah  Rhodes  and  Luminda  Montgomery, 
his  wife.  It  averred  that  Rhodes  conspired 
with  Montgomery  to  cheat  and  defraud  tb« 
complainant;  that  the  conveyance  of  the  Tth  of 
U<iir«rd   tl. 
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December,  IS39,  from  RhodeB  to  Montgomery, 
133*]  wu  fraudulent  *fuid  void;  t^t  the 
eotrj'  of  the  lands  on  the  10th  of  December,  in 
the  nama  of  Montgomery,  was  fictitious  and 
fraudulent,  and  that  the  whole  transaction  was 
intended  to  benefit  Ebode*  and  defraud  his 
erediton;  that  Luminda,  the  wife  of  Rhodes, 
was  the  niece  at  Montgomery;  that  the  record- 
ing of  the  judgment  on  the  7th  of  March,  1840, 
operated  as  a  judicial  mortgage  upon  all  the 
lands;  and  prayed  for  a  sale  of  tiie  lands  in 
order  to  discharge  the  judgment. 

On  the  3d  of  December,  1S46,  Rhodes  and 
wife  answered  the  bill.  They  admitted  the 
cutty  of  the  lands,  but  averred  that  they  were 

S,id  for  with  money  actually  fumiabed  by 
ontgomery,  and  were  Intended  to  be  his  prop- 
erty; that  Montgomery  afterwards  sold  the 
lands  to  Ford,  and  that  the  respondents  had  no 
interest  or  participation  therein  j  that  after  said 
sale  was  made,  the  notes  oi  the  said  Ford 
w«re  paid  to  this  respondent,  Luminda  Mont- 
gomery, by  the  said  Sli  Montgomery,  for 
moneys  due  to  her  from  the  estate  of  her  de- 
ceased father,  Joseph  Montgomery,  of  whom 
the  said  Eli  Montgomery  was  executor,  or  ad- 
ministrator of  his  estate,  and  that  the  said 
notes  being  secured  by  mortgage  on  all  the  said 
lands,  and  the  said  Ford  having  become  embar- 
rassed, and  unable  to  pay  the  same,  the  lands 
were  taken  by  this  respondent,  Luminda,  in 
satisfaction  of  said  notes,  by  agreement  be- 
tween these  respondents  and  said  Ford,  and  the 
Fonreyance  made  accordingly,  for  the  sole  use 
of  this  reepondent,  Luminda. 

They  then  denied  all  fraud,  combinations, 
doceptions,  or  cheating,  etc.,  etc. 

A  general  replication  was  put  in  and  deposi- 
tions were  taken. 

On  the  24th  of  January,  184S,  the  cause  came 
oa  to  be  heard  on  the  bill,  answers,  exhibits, 
and  proofs,  when  the  Circuit  Court  decreed 
that  the  complainant's  bill  should  be  dismissed, 
with  costs. 

A  petition  for  a  rehearing  was  afterwards 
filed,  alleging  that  the  decree  was  erroneous,  in 
this,  amongst  other  things,  that  the  recording 
of  McCoy's  judgment  was  prior  in  date  to  tlie 
recording  of  the  deed  from  Rhodes  to  Mont- 
gomery, by  which  deed  the  land  entered  on  the 
Sth  of  December  was  conveyed  to  Montgomery; 
the  indgment  being  recorded  on  the  Tth  of 
March,  1S40,  and  the  deed  on  the  10th  of  De- 
eember,  1S41. 

Bnt  the  court  overruled  the  application  for  a 
rehearing,  upon  which  the  complainant  ap- 
pealed to  this  court. 

It  was  argued  by  Mr.  Bntterworth,  for  the 
appellant,  no  counsel  appearing  for  the   ap- 

The  points  taken  by  the  counsel  for  the  ap- 
pellant were  the  following  r 
IS4*]  *The  claim  of  the  plaintiff  for  a  mort- 
gage on  the  northwest  quarter  of  section  29, 
which  was  entered  in  the  name  of  Rhodes,  has 
three  distinct  and  separate  foundations,  any 
(me  of  which  is  snfBcient  to  support  it. 

Even  if  the  statement  in  the  answer,  that 
Rhodas  entered  it  as  the  agent  of  Eli  Mont- 
gomery, etc.,  were  true;  or  if  he  had  trans- 
ftfrad  it,  for  a  good  and  valuable  considera- 
tii»,  to  Hontgomenr,  and  in  good  faith;  still, 
aa  the  legal  title  did  vest  in  Q^odes,  and  it  was 
IS  It.  ad. 


not  again  devested,  as  to  complainant,  1^  trans- 
fer and  record  thereof,  while  the  mortgage  of 
complainant  had,  in  the  meantime,  become  fixed 
upon  it;  under  the  laws  of  Louisiana,  there  is 
no  question  that  the  mortgage  creditor's  claim 
prevails  over  that  of  the  vendee.  See  Act  of 
1810,  in  Bullard  &  Curry's  Digest,  p.  596,  sec. 
7,  No.  37;  see  Adelaide  Mary  v.  Francois 
Lampre,  6  Rob.  316;  2  I^  R.  124;  Qradenigo 
V.  Wallett,  9  Rob.  16;  Carraby  v.  Desmarre  et 
al.  7  Martin,  N.  S.  661;  Duplessis  v.  Boutte, 
11  La.  R.  346;  Lee  v.  Daramon  and  another, 
3  Rob.  162.  But  the  case  of  Gravier  et  al. 
V.  Baron  et  al.  4  La.  R.  239,  is  among  the 
earliest,  and  is  one  of  the  most  important,  cases 
on  the  subject.  In  that  case,  the  land  had  been 
alienated  in  1816;  in  1824  a  judgment  was  ob- 
tained against  the  vendor,  which  was  recorded 
in  the  parish  of  St.  Mary's  where  the  land  lies. 
The  public  act  of  sale  made  in  1816  had  not 
been  recorded  in  St.  Mary's  parish  before  the 
judgment  was  there  recorded.  The  claim  of  the 
creditor  was,  in  that  case,  preferred  to  that  of 
the  vendee. 

The  English  law,  we  know,  is  otherwise;  but 
the  decisions  of  our  Supreme  Court,  on  the  con- 
struction of  our  statute  law,  which  is  a  local 
law  of  property,  must  govern  the  case.  The 
inponvenience  of  two  different  constructions, 
diametrically  opposite,  of  the  same  local  law 
of  property,  has  ever  been  appreciated  by  this 
court;  and  doubtless  it  will  be  regarded  in  this 

But  the  fact  is,  the  assertion  in  the  answer, 
that  Rhodes  was  the  agent  of  Eli  Montgomery 
in  making  the  entry  of  said  quarter  section,  is 
absolutely  false,  as  appears  from  the  record- 
He  made  that  entry  in  virtue  of  the  Act  of 
Congress  of  the  22 d  of  June,  1838,  granting 
pre-emption  rights  to  actual  settlers,  etc. 

He  was  required,  by  the  terms  of  the  Act  of 
1838,  to  swear  that  he  actually  settled  on  the 
land,  occupied,  and  ontered  it  for  himself  alone, 
and  for  no  one  else.  See  6  Statutes  at  Lar<;e, 
251.  The  register  and  receiver  swear  that  he 
did  enter  the  said  quarter  section  in  virtue  of 
liis  pre-emption  right,  under  said  Act  of  1838. 

■The  depositions  of  the  register  and  [*t35 
receiver,  etc.,  taken  in  connection  with  the  re- 
quirements of  eatd  act,  are  conclusive  against 
yielding  any  credit  whatever  to  the  answer  of 
defendants.  We  must  beg  leave  to  remark, 
however,  that,  if  false  statements  are  made  in 
the  anawer,  no  perjury  is  thereby  committed  by 
Mrs.  Luminda  Montgomery,  as  she  has  not 
sworn  to  her  answer  at  all.  It  was  sworn  to 
only  hy  Rhodes,  the  other  defendant. 

It  being  established,  then,  that  this  land  was 
pnlorod  by  Rhodes  for  himsplf,  in  virtue  of  his 
preemption  right,  under  the  Act  of  1838,  of 
course  there  can  be  no  pretense  for  insisting  on 
the  validity  of  the  transfer  of  said  quarter  sec- 
tion by  Rhodes  to  Eli  Montgomery.  The  an- 
swer says  it  was  made  in  pursuance  of  a  pre- 
viouH  agreement  to  that  effect.  If  any  such 
previous  agreement  existed,  and  yet  the  land 
was  entered  according  to  law,  the  agreement 
was  rorrupt,  and  in  violation  of  law,  and  the 
conveyance  made  in  pursuance  thereof  is  void 
to  all  intents  and  purposes. 

Anything  done  in  violation  of  a  prohibitory 
law  (says  our  Louisiana  Go4«,  art.  \ft^  \»  to^ 

The  same  thing  has  evet  bwu  iiw».\a.\a«&  ^n. 
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Rhodes  for  tliis  transfer  is  too  apparent, 

all  the  circumBtances  of  the  case,  to  admit  of  a 

The  deed  ea-ye,  it  is  true,  that  the  cotuider- 
ation  of  the  transfer  was  $1,500  cash,  in  hand 
paid;  but  the  answer  negatives  the  existence  of 
any  such  thing;  it  m,jb,  the  entry  was  made  by 
Rhodes,  as  the  agent  of  Montgomery,  and  the 
transfer  was  made  in  pursuance  of  a  previous 
agreement,  without  stating  what  was  the  con- 
sideration of  the  previous  agreement;  while  the 
depositions  of  the  register  and  receiver,  and  the 
documents  attached  to  them,  prove  conclusively 
that  Rhodes  was  entitled  to  enter  said  quarter- 
aection  in  virtue  of  the  pre-emption  granted 
him  by  the  Act  of  IS38,  and  that  he  did  so  en- 
ter it. 

All  tUs  certainly  proves  that  no  consider- 
ation ever  passed  from  Montgomery  to  Rhodes, 
for  said  sale  and  transfer  of  said  northwest 
quarter  of  section  No.  2S,  T.  10,  R.  10. 

It  must  be  apparent,  then,  that  the  said  quar- 
ter-section, by  the  entry  thereof  in  the  name  of 
Rhodes,  on  the  6th  of  December,  1831),  in  vir- 
tue of  his  pre-emption  right  under  the  Act  of 
1838,  vested  in  him  all  the  title,  both  legal  and 
equitable,  to  said  tract  of  land.  It  is  also  equal- 
ly apparent,  that  no  consideration  was  given  by 
EH  Montgomery  for  the  transfer  thereof  to 
him,  in  December,  1839;  and  also,  that,  even  if 
ISB*]  said  transfer  'bad  been  made  for  a  good, 
adequate,  and  valuable  consideration,  and  in 
good  faith,  yet,  under  the  laws  of  Louisiana,  in 
consequence  of  the  failure  to  record  the  deed  in 
Concordia  until  long  after  the  judgment  of 
complainant  had  been  there  recorded,  it  was  of 
no  validity  whatever  aa  to  the  rights  of  com- 
plainant, as  to  whom  the  said  sale  is  the  same 
as  if  it  had  never  been  made.  See  6  Robinson, 
316. 

What  has  been  said  above  is  peculiar  to  the 
lot  or  quarter-section  of  land  entered  in  the 
name  of  Rhodes. 

We  havp  some  things  still  to  say,  which  are 
alike  applicable  to  all  the  lands  on  which  com- 
plainant claims  a  mortgage. 

In  the  answer,  it  is  stated  that  the  notes  of 
Ford  were  paid  by  Eli  Mimlgomery  to  Lumin- 
da  Montgomery,  in  satisfaction  of  moneys  due 
her  from  her  father's  estate,  etc.;  and  that 
these  notes  were  given  by  her  to  Ford,  as  the 

firice  of  the  transfer  from  him  to  her  of  the 
ands  mentioned  in  the  bill. 

No  proof  whatever  has  been  offered  in  sup- 
port of  the  allegation  of  thb  answer,  that  the 
notes  were  paid  by  Eli  Montgomery  to  Lumin- 
da,  in  satisfaction  of  moneys  due  her  from  her 
father's  estate.  The  truth  of  the  answer  was 
put  in  issue  by  the  replication;  and  therefore 
this  allegation  of  the  answer  requires  proof. 
See  opinion  of  Chancellor  Kent,  in  Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  89,  90,  and  authorities  there 
referred  to. 

"When  the  answer  is  put  in  issue,  the  de- 
fendant must  support  by  proof  all  the  facta  up- 
on which  he  means  to  insist,  while  the  plaintiff 
may  rely  upon  every  fact  admitted,  which  he 
conceives  material,  without  being  bound  ' "  " 
admission  of  any  others.  But  when  the  i 
ia  offered  in  evidence  at  law,  no  part  of  it  is 
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immediately  in  issue.  It  is  only  parcel  of  the 
evidence,  and  if  one  side  introduce  it,  the  other 
may  insist  upon  the  whole  being  read;  and  if 
read,  it  does  not  necessarily  follow  that  it  must 
be  wholly  admitted  as  true,  or  wholly  rejected 
as  false.  The  credit  of  any  and  every  part  is 
left  to  the  jury,  who  are  not  bound  to  believe 
equally  the  whole  answer,  but  may  believe 
what  makes  against,  without  believing  what 
makes  for,  the  party  who  swears  in  the  answer. 
This  rule  is  applicable  to  every  kind  of  evi. 
dence,  and  has  been  often  acknowledged  by  the 
judges  at  law." 

"The  distinction,  therefore,"  as  Evans  says, 
"is  not  between  courts  of  law  and  equity,  but 
between  pleadings  and  evidence.  If  an  answer 
is  introduced  collaterally,  it  ought  to  be  treated 
precisely  as  in  a  court  of  law,"  etc. 

Here  it  is  admitted  by  the  answer,  tluit  the 
notes  were  given  to  Luminda  Montgomery;  and 
though  stated  to  be  in  payment,  etc.,  yet  no- 
proof  is  administered  of  the  indebtedness  of  EU 
■Montgomery,  and  therefore,  under  all  the  cir- 
cumstances of  the  case,  the  allegations  of  fraud 
seem  to  be  fully  proven. 

*Ab  the  matter  stands,  it  is  clear  that  [*1S3 
Luminda  Montgomery  gave  no  consideration 
for  the  notes;  and  by  consequence  it  la  also 
true  that  Eli  Montgomery  gave  no  conaidera- 
tion  for  the  land. 

The  conclusion  deduced  from  this  rale  of 
evidence,   as   applicable   to   this  case,  is   moeh 


credible  witnesses,  and  by  documents;  and 
therefore  the  rule  applies  to  the  whole  answer, 
that,  if  a  witness  is  proven  to  have  willfully 
sworn  falsely  in  one  particular,  his  whole  testJ- 

mony  is  discredited. 

The  truth  is,  the  lands  were  always,  in  fact, 
the  property  of  Zachariah  Rhodes,  except  while 
the  title  was  in  Ford,  during  which  time  he  held 
the  notes  of  Ford  for  the  unpaid  price.  These 
notes  were  finally  given  up  to  Ford  in  consid- 
eration of  a  transfer  of  land,  etc. 

But  even  if  it  were  (rue,  as  is  stated  in  the 
answer,  that  the  notes  of  Ford  were  given  by 
Eli  Montgomery  to  Luminda  in  satisfaction  of 
a  just  debt  due  her  for  moneys  coming  from  her 
father's  estate,  still  it  would  form  no  ground 
for  dismissing  the  complainant's  Ull ;  Wause 
the  lands  were  acquired  on  the  7th  of  Novem- 
ber, 1842,  during  the  existence  of  the  community 
between  the  defendnnts;  and  although  the  deed 
is  taken  in  the  name  of  the  wife,  and  even  if 
the  price  was  paid  with  the  proper  funds  or  ef- 
fects of  the  wife,  they  are  stiil  the  property  of 
the  community.  See  Civil  Code  of  Louisiana. 
art.  2371;  see,  also,  10  La.  Rep.  148,  lb.  181. 

If  the  defendant  Luminda  Montgomery  has 
npplied  her  proper  effects  in  the  purchue  of 
the  lands  (which  is  denied  by  complainant),  she 
has  a  tacit  mortgage  on  all  the  immovable  prop- 
erty of  her  husband,  snd  on  the  immovables  of 
the  community  (which  includes  these  landsl. 
for  the  satisfaction  thereof.  This  claim  she 
must  set  up  against  the  complainant  (after  suit 
instituted  against  her  husband  for  separation 
of  property)  by  original  or  cross  bill,  etc. 

She  has  not  Set  up,  nor  could  she  be  heard 
■-      ■    t  upir 
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the  funds  of  LuBundA  Montgomeiy,  uid  the  deed 
tkken  in  ber  own  name,  as  it  was,  still  she  can- 
not lawfnllj  oppose  the  foreclosure  of  com- 
plainant's mortgage. 

But  it  is  not  true  that  the  lands  were  ac- 
quired with  her  funds  or  effects.  In  any  form 
of  artion  against  hei  husband,  his  heirs  or  his 
creditors,  it  is  indispensablj  necessary  for  her 
to  establish,  by  proof,  that  the  property  was 
1S8*]  acquired  with  her  'funds  or  effects. 
This  has  not  been  done  in  this  cree,  nor  could  it 
be  done,  because  it  is  not  true. 

In  the  answer  it  is  stated  that  the  debt  due 
complainant  was  contracted  by  Zschariah 
Rhodes  prior  to  his  intermarriage  with  Lumin- 
da  Montgomery,  which  took  place  on  the  28th 
«f  December,  1834;  and  that  therefore  it  can- 
not be  satisfied  out  of  the  effects  of  the  com- 
munity. 

The  record  shows  that  the  judgment  of  Mc- 
Coy against  Rhodes  was  rendered  on  the  24tb 
d»y  of  February,  IMO,  with  interest  thereon 
from  the  26th  day  of  March,  1839.  If  the  debt 
was  contracted  prior  to  the  26tb  of  March,  1830, 
it  does  not  appear  by  any  evidence  in  the  rec- 
ord; and  the  presumption  of  law  is,  that  that  is 
tbe  date  of  its  origin. 

If  the  fact  waa  otherwise,  the  respondents 
should  show  it  by  evidence.  The  answer,  as 
sbore  said,  cannot  establish  the  fact. 

Since  the  above  was  written,  we  find,  on  in- 
apection  of  the  papers  in  the  case,  in  the  Circuit 
Court,  that  a  copy  of  the  record  of  the  suit  of 
McCoy  T.  Shodes,  in  the  state  court,  is  on  file, 
«nd  we  suppose  it  was  offered  in  evideuce.  If 
tluB  is  true,  it  appeara  by  that  record  that  the 
debt  was  contracted  by  Rhodes  on  the  12tb  of 


Angoat, 
We  tl 


We  therefore  rely  on  the  following  proposi- 
-sums  as  established: 

1.  The  land  which  is  designated  as  the  north- 
"WMt  quarter  of  section  29,  in  township  10  of 
range  10,  was  entered  at  the  land-office,  and 
purchased  by  Zacbariah  Ehodes  in  his  own 
name,  and  for  his  own  use,  from  the  United 
States,  on  the  Bth  day  of  December,  1839,  in 
'Virtue  of  a  settlement  thereon,  and  pre-emption 
right  granted  him  under  the  Act  of  Congress  of 
1S38,  granting  pre-emption  rights,  etc. 

2.  That  said  quarter -section  of  land,  though 
somiually  conveyed,  by  public  act  dated  on  the 
7tb  day  of  December,  1830,  from  Zachariah 
Bhodea  to  Eli  Montgomery,  was,  because  the 
conveyance  to  Montgomery  was  fraudulent, 
.•till  actually  the  property  of  Rhodes,  until  the 

10th  of  December,  1841,  when  it  was,  at  the 
instance  of  said  Rhodes,  conveyed  by  Eli 
Uon^omery  to  Thomas  J.  Ford. 

3-  That  tbe  said  transfer  to  Montgomery  did 
not  have  any  effect  as  against  complainant;  be- 
-canse  tbe  said  conveyance  was  made  without 
■*BJ  lawful  consideration,  and  with  intention 
of  defrauding  creditors;  and  also  because  the 
■deed  of  transfer  was  not  recorded  in  the  con- 
veyance office  of  the  parish  of  Concordia,  until 
long  after  the  Judgment  of  complainant  bad 
been   recorded  in  the  mortgage   ofSce   of  said 

Crisb,  within  whose  limits,  at  that  time,  tbe 
td  lay. 
!*•"]  "Note. — Since  the  recording  of  the 
jndgment  of  complainant,  and  since  the  record- 
ing of  the  conTeyance  of  Rhodes  to  Montgom- 
1^7,  that  part  of  tbe  then  parish  of  Concordia 


in  which  the  land  lies  has  been  stricken  off 
from  Concordia,  and  it  now  forms  a  part  of  the 
parish  of  Tensas. 

4.  That  the  entry  of  the  other  lands  in  the 
name  of  Eli  Montgomery,  made  by  Rhodes  on 
the  10th  day  of  December,  183B,  at  the  land- 
office  at  Monroe,  was,  in  truth,  an  entry  and 
purchase  of  said  lands  by  said  Rhodes  for  his 
own  use  and  benefit;  and  that  tbe  use  of  the 
name  of  the  said  Montgomery  was  intended  as, 
and  was,  a  fraud  upon  the  creditors  of  Rhodes; 
and  consequently  said  lands,  from  the  date  of 
the  purchase  until  the  10th  day  of  December, 
1841  (when  they  were  conveyed  and  sold  by  Eli 
Montgomery,  at  the  instance  of  said  Rhodes, 
to  Thomas  J.  Ford),  remained  and  continued 
to  be  the  property  of  Zachariah  Bhodea.  That 
consequently,  the  judgment  of  complainant 
operated  as  a  mortgage  on  all  said  lands  from 
the  date  of  its  record  in  the  mortgage  office  of 
Concordia,  to  wit,  7th  March,  1840. 

5.  That  from  the  2d  day  of  November,  1842, 
when  all  said  lands  mentioned  in  the  bill  were 
conveyed  by  Thomas  J.  Ford  to  Luminda 
Montgomery,  the  lands  all  became  the  property 
of  the  community  existing  between  said  Zacha- 
riah Rhodes  and  Luminda  Montgomery,  his 
wife;  end  as  such  (even  if  not,  before  that 
time,  subject  to  the  debt  due  complainant),  be- 
came affected  with  the  mortgage  claim  set  up 
in  the  bill. 

Note.— The  division  of  the  pariah  of  Con- 
cordia did  not  take  place  till  17th  March,  1843. 
See  Session  Acts  of  1843,  page  35. 

The  judgment  of  complainant  was  recorded 
in  Concordia  on  the  7th  of  March,  1840. 

6.  That  the  judicial  mortgage  of  complain- 
ant attached  to,  and  became  fixed  on,  all  the 
lands  mentioned  in  the  bill,  from  and  aft«r  the 
7th  day  of  March,  1840,  the  date  on  which  it 
was  recorded. 

Mr.  Justice  Cation  delivered  the  opinion  of 

the   court: 

McCoy  recovered  a  judgment  against  Rhodes, 
in  a  state  court  of  Louisiana,  for  the  sum  of 
$1,54B,  on  the  24th  of  Februaipr,  1840;  and  on 
the  7th  of  March,  following  this  judgment  was 
recorded  in  the  mortgage  office  of  Concordia 
parish.  The  bill  seeks  to  subject  certain  lands 
in  possession  of  Rhodes  to  satisfy  the  judgment. 
Three  of  the  tracts  were  entered  as  United 
States  lands,  in  the  name  of  Eli  Montgomery, 
but  which  the  bill  alleges  were  the  property  of 
Rhodes,  and  covered  by  Montgomery's  title  to 
prevent  Rhodes'  creditors  from  reaching  them. 
•This  is  directly  denied  by  the  answer,  [*140 
and,  there  being  no  proof  to  the  contrary,  com- 
plainant must  fail  as  respects  these  three  par- 
cels. The  bill  also  seeks  to  subject  a  fourth 
tract,  entered  by  Rhodes  (December  O,  1839)  in 
his  own  name,  and  conveyed  to  Montgomery 
next  day,  December  7,  1839.  Thia  deed  was 
first  recorded,  in  the  proper  office  of  Concordia, 
December  10,  1R41;  and  is  for  the  northwest 
quarter  of  section  No.  29,  T.  10,  R.  10  east, 
containing   160  20-100  acres. 

On  the  10th  of  December,  1841,  Montgom- 
ery conveyed  the  four  tracts  to  Thomas  J. 
Ford,  who  afterwards  (November  2,  1842)  re- 
scinded the  contract  of  purchase,  and  conveyed 
to  Luminda  Montgomery  Rhodes,  wife  of 
Zachariah   Rhodes.     Rhodes  and  wife.  &t«  ^'a*. 


IM  StiPBBHB  Coon  or  THi  United  States.  UBO 

on\f  defendftnta.    In  regard  to  the  northweHt  such  propert;  is  situated,  hi  relation  to  tlurd 

quarter  of  section  No.  W,  they  jointly  answer  perBOoB,  the  act  of  sale  not  recorded  is  oob- 

and  sa;:  aidered  as  void. 

"True  it  ia  tbat  tliis  respondent,  Zachariah  For  an  axpodtion  of  the  Louisiana  statute 
Rhodes,  did,  on  the  6tli  day  of  December,  1831),  we  refer  to  the  case  of  Gravier  v.  Baron,  4 
enter  at  the  land-office  at  Ouachita,  Louisiana,  Louisiana  R.  230,  and  which  has  been  since  fol- 
the  northwest  quarter  of  section  No.  29,  in  lowed  by  the  Supreme  Court  of  Louisiana.  The 
township  No.  10  of  range  10  east,  and  that  he  deed  from  RhiMes  to  Montgomery,  being  a 
took  a  receipt  for  two  hundred  dollars  and  notarial  act,  it  took  effect  on  the  10th  of  De- 
twenty-five  cents,  the  price  thereof  under  the  cember,  1841,  against  McCoy,  the  judgment 
laws  of  the  United  States;  but  these  respond-  creditor;  and  as  the  lien  of  the  judgment,  or 
ents  aver  that  the  entry  aforesaid  was  made  by  judicial  mortgage,  attached  the  24th  of  Febm- 
this  respondent,  Rhodes,  for  Eli  Montgomery,  ary,  1S40,  when  the  title  was  in  Rhodes,  the 
of  the  State  of  Miasiasippi;  that  the  said  Eli  debtor,  this  deed  is  of  no  force  as  against  the 
Montgomery  did  furnish  the  money  to  pay  for  judgment,  nor  are  the  subsequent  deeds  found- 
the  same,  and  the  same  was  actually  paid  for  ed  on  it;  and  therefore  McCoy  has  a  right  to 
out  of  the  moneys  so  furnished  by  the  aaid  have  the  northwest  quarter  of  section  No.  29 
Montgomery;  and  that  the  conveyance  of  the  sold. 

same  to  the  said  Montgomery  by  this  respond-  Some  supposed  difficulty  exista  on  the  head 
ent,  Rhodes,  as  set  forth  in  the  said  complain-  of  jurisdiction  for  want  of  parties,  Eli  Mont- 
ant's  bill,  was  made  to  complete  the  legal  title  gomery  not  being  before  the  court.  We  do 
in  his,  said  Montgomery's  name,  according  to  not  deem  him  a  necessary  party  to  this  suit;  be 
the  original  intent  of  all  parties,  and  as  equity  has  no  interest  in  the  land,  and  no  right  to  con- 
and  justice  required;  this  respondent,  Z.  Rhodes,  test  the  validity  of  the  judgment  against 
having  only  acted  as  the  agent  of  the  said  Rhodes.  And,  in  the  next  place,  we  are  of 
Montgomery,  and  for  his  use,  in  making  said  opinion  that  all  necessary  parties  were  before 
entry,  and  paying  the  said  money;  and  not  the  Circuit  Court  according  to  the  forty-seventh 
with  anj^  view  to  cheat,  defraud,  or  wrong  the  and  forty-eighth  rules  of  chancery  practice 
said  plaintiff,  as  is  falsely  charged  in  said  published  by  us  in  1S42,  as  the  bill  alleges  that 
plaintiff's  bill."  Eli   Montgomery   permanently   resided   beyond 

Respondents  admit  that  the  entry  was  made  the  jurisdiction  of  the  court;   which   waa   not 

in  Rhodes'   own   name,  and   was,   when   made,  contested  by  plea,  nor  was  any  objection  made 

Bima  facie  liable  to  he  seized  on  execution  as  below  againat  proceeding  to  a  final  decree  for 

B  property;  but  then,  in  avoidance  of  this  ad-  want  of  parties. 

mltted  liability,  they  allege  that  Montgomery's  *For  the  reasons  stated,  it  is  ordered  [*141 

money  was  paid  into  the  land-office,  and  that  that  the  decree  dismissing  the  bill  be  reversed, 

this  was  done  in  fulfillment  of  some  previous  and  that  the  cause  be  remanded  to  the  Grcuit 

agreement   between  Rhodes   and   Montgomery,  Court,   there  to  be  proceeded  in  aocording   to 

by  which  an  equity  existed  in  the  latter  to  have  this  opinion, 

the   benefit   of   TUiodes'   pre-emption    right   of  Order. 

"t£»'|.'°.™VS"A';  ,.„..  „t  .1,.  ,..,  ™,  C.U.,  cm,  m  I.  b,  h..,a  on  th.  It— 

.tlvH.     Sf  S.  iV.  .™"       Tl,..*.™!  ""P'  •'  «"  '""^  '""  "'  a«""  Court  of 

rtov.  ..t  'orth  ky  th.  .1..,,       m«  Monl-  n/o,|„j  si,„,  ,„  ,j,  ni.triot  of  Loui.lu.. 

g.o^.,j  ton,  .hri  the  mo».,  p.,d   .nd  that  th.  ,„j   ^„  „     ^^  ^                 ,            „„.ij,„a^ 

S?-T  -.r,.™.,  .,    f.,,.  .»i?i.  ,!  E^Z  "'»"'".  '»  '■  oo»  her.  o,a.red,  .djudgrt  ^ 

141   ]     •gr.ment,  mlocl,»,ll,inth.pecul,.T  j„„^ '^     m,  ^..^^  n.,  ih,  d.or..   ol  Ih. 

koo,l.dg.  ot  i..pood.ot.i   Iter  "e  not  „-  „,j  (.i„„'ii  Court  in  thin  anu  b.,  u,d  th, 

.pon.,volo.h.rg,.„.aob,lheb.].but,etup  „„,  ,,  ^      j                  j    ^  ,„,    '  „j  ,t., 

as  an  independent   defensH.     In  such  case  the  ,. -„  „„,„„  !,„  „„j  n,„  „„'      ;.  i,„„»,J  _„.„j_j 

i_  -      I. .v.,  _  ,i;„i 4.  . :_  ;j this  cause  be,  and  the  same  is  hereby  remanded 

rule  ifl,     that  a  aiacharirc  set  up  in  avoidance,  .      .i_         -j   ^-       ■*         _i.    *      «  _*».                   i 

L.     1  J  ™'n.            j™-.rj  !■  I.-1-.       ■»  11  to  the  said  Circuit  court,  tor  further  proceed- 

coupled  with  an  admitted  liability,  if  the  an-  ■   „   i„   k™   i.  j   ii,            :      _«,»«™.  ■»»*_«>. 

swer   be   replied   to    (as   here  it   is),   must   be  '"f!;!"  ^  .t^.^   *'^,T'"   '"  ""'ormity  to  the 

proved  by  tU  defendant."                              ^  "P'"'""  °^  ^'"^  <*"^- 

Thia  is  the  settled  rule.     Hart  v.  Ten  Eyck,  

2   Johns.   Ch.   B8;    Napier  v.   Elam,   6   Yerger, 

112.  PENELOPE  McGILL,  Plaintiff  In  Emtr, 

As    the   respondents   cannot    make    evidence  v. 

for  themselves,  and  thereby  establish  an  equity  JQSEPHINB   H.   ARMOUR, 
in   Montgomery,   it    follows   that    the   defense 

must  fail  so  far  as  the  equity  set  forth  is  re-  Practice— action   at    law   against   executrix   In 

lied  on.     Having  diaposed  of  this  part  of  the  U.  S.  Circuit  Court   for  Louisiana  for  judg 

controversf  on  the  pleadings  and  went  of  proof,  ment  de  bonus  propriis  will  not  lie  upon  an 

it  becomes  unnecessary  to  examine  what  bear-  allecation  ot  maladm  in  i  at  ration, 
ing  the  Act  of  July  22,  1838,  c.  119  (5  Stat,  at 

Large,  261),  has  on  the  foregoing  facts.  where  a  crrdltor  brouebt  an  action  aKBtnBt  *■■ 

The  next  ground  ot  defense  relied  on  is  the  fo"^Li,11f,i'''D"'^  *"d''th"  *'°mi  "'  '"i"  '^""'^'thl" 

conveyance   made   by   Rhodes   to   Mnntgomery  tbe  pet'lllXr' wSs  shown*  to  "be  a"cr«ilt"r  by  th." 

on  the  Tth  ot  December,  1839.    It  was  recorded  accounts  in  ibf  state  court  wblcb  bad  JurlsdlctloD 

Dcceinlier  10,  1841.     According  to  the  statute  Spd''m'''c'h"rcp"'thr^"otrrit"u"it'b"2''d'''''MJ'Ti 

law   of  Louiaiana,   no   notarial   act   concerning  and  p»ce[iilonsireri>  taken 'to  Ihe  petiiion  «"lMnr- 

immovable   property   has   effect    againat    thin)  ficlent.  these  eicertlooa  must  be  Biislilned. 

persona,  until  the  saine  shall  have  be-n  recorded  N„^^.__F:,„mor<.  and  ad^utr.iom.  wbn  la- 
tly  llabl.'.      See  aale  to  12  L.  ed.  D.  8.  130. 

Howard  11- 


McXjtu.  V.  Abhoub. 
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The  petition  ibonld  Imte  k 


ttier  ptoceedlngi  In  tbe  itate  court  inBlogouB  to 
Judgment  at  common  Imw,  ««  >  foundation  of 
claim  for  a  Judgnunt  aialnst  the  ciecutrlx  c 
bonis  proprlli.  BDgKefltIng  a  deTaHtarltr 

The  laws  ol  LotfrslBn^  proTlde  for  compplllng  tl 

-   -  ■     bie  B  tableau  of  distribution.  wblcU 

aud  pcellmlnacy  step  towards  hoi  Jin 
I  persoaallr  responsible.     The  petltloi 
not  naving  avi'rred  this,  was  defective,  and  the  e: 
ceptlona  must  be  suatalned. 

THIS  case  was  brought  up  bj  writ  of  em 
from  the  Qrcuit  Courl  of  the  United  Stati 
for  the  District  of  Louiaiana. 

Aa  tbe  deciaion  turned  upon  a  question  ( 
pleading,  it  is  proper  to  insert  the  petition,  an 
the  exceptions  which  were  taken  U>  it  bf  way 
of  demurrer. 

The  petition  was  aa  foUowa: 

"To  the  Honorable  the  Judges  of  the  Circuit 
Court  of  the  United  States,  held  in  and  for  the 
IMstrict  of  Louisiana,  the  petition  of  Penelope 
IlcGill  respectfully  showa: 

"That  ane  is  a  resident  and  citizen  of  the 
State  c^  Mississippi. 

"That  Josephine  Hurd  Armour  is  a  citizen 
of  the  State  of  Louisiana,  resident  in  New  Or- 

1 4S*]  ""That  Josephine  Hurd  Armour  ii 
isdebted  to,  and  became  liable  to  pay  to,  your 
petitioner  the  aum  of  $7,510.66,  with  eight  per 
cent,  per  »iit»""  interest  thereon,  from  and 
after  the  Bth  day  of  June,  1843,  till  paid,  in  the 
manner  foUowing,  to  wit: 

"On  or  about  the  Slat  day  of  August,  1843, 
James  Armour  died  indebted  to  your  petitioner 
in  tJie  sum  of  $7,610.66,  with  interest,  as  above 
■tated,  the  items  of  which  debt  are  set  forth 
in  the  papers  annexed,  and  marked  A  and 

"That,  before  his  death,  Jamee  Armour 
promised  in  writing  to  pay  eight  per  cent,  per 
annii'"  interest  on  the  funds  which  petitioner 
left  in  his  liands,  that  is,  on  the  sum  of  S7|610.' 
6S,  until  their  payment. 

"That,  at  his  death,  James  Armour  left  a 
will,  in  which  he  appointed  Josephine  H.  Ar- 
mour the  executrix  of  the  said  will,  and  die- 
penaed  with  the  necessity  of  requiring  her  to 
giTo  seetuity. 

"That,  en  the  llth  day  of  September,  1843, 
•he  filed  her  petition  in  the  Probate  Court  of 
the  pariah  of  Orleans,  praying  tbe  appointment 
«t  executrix  of  the  last  will  of  James  Armour, 


of  Septemt)er,  1843,  she  was  fully  authorized 
to  do  all  acts  as  executrix  of  the  will  of  Jamea 
iRDonr,  and  as  such  took  posseaaion  of  all  the 
property  of  said  Jamee  Armour. 

"That  James  Armour,  at  the  time  of 
lUa  death,  owned  property  in  New  Orleans 
which  wag  appraiaed  at  $70,058.61,  and  in  tbe 
pariah  of  Jdleraon  he  owned  property  which 
vr^s  appraised  at  $800;  all  of  which  came  into 
tile  hands  of  said  Mrs.  Josephine  H.  Armour 
*•  tbe  property  of  James  Armour,  deceased. 

'^Iiat  she  has  used  for  her  own  beneflt  all 
^T  said  property,  except  as  herein  below  stated, 
^Kkd  has  appropriated  no  portion  thereof  to  the 
I^yment  of  th«  debta  of  James  Armour. 

"That  among  the  property  of  the  said  suc- 
^^won  of  Jamee  Armour  were  found  the  fol- 
■cwing-deseribed  notes:  two  notes  of  John 
^H^«m,  each  for  S6S9-06,  due  on  the  Ist  days  of 
Aiwnat.  IB48  and  IMS,  payable  to  and  indorsed 
1»  Ii.  «d. 


by  Buchanan,  Hagand  i.  Co.;  a  note  of  Dougall 

McCal]  for  $3,803.90,  due  7th  June,  1841; 
three  notes  of  C.  A,  Warfleld,  for  $619.67  each, 
due  two,  four,  and  six  months  after  the  3d  day 
of  May,  1841;  a  note  of  J.  K.  Patteraon  for 
$jGO,  due  on  let  November,  1841;  a  ciieck  of 
James  Pardon,  Brother  &  Co.,  on  the  City 
Bank  of  New  Orleans,  for  $100;  another  check 
of  the  same  drawers,  on  the  Commercial  Bank 
of  New  Orleans,  for  $120;  a  due  bill  of  William 
Christie  for  $2G0;  a  draft  of  Francia  D.  New- 
comb,  on  Rice  Garland,  for  $75;  four  promis- 
sory notes  of  Francis  D.  'Newcomb,  ['144 
all  dated  15th  December,  1842,  each  for  S954.76, 
due  at  six,  twelve,  eighteen,  and  twenty-four 
months  after  date.  All  of  which  several  debts 
were  due  to  James  Armour  at  the  time  of  his 
death,  and  have  since  become  worthless  and 
prescribed  by  means  of  the  negligence  of  said 
ATrN.  Armour;  and  all  said  claims  bore  interest 
at  tlic  rate  of  eight  per  cent,  per  annum,  from 
their  dates,  till  paid. 

"That,  by  means  of  said  negligence,  ahe 
has  made  herself  liable  to  the  creditors  of  tlie 
said  James  Armour  for  the  amount  of  all  said 
claims,  $11,760  and  interest  at  ten  per  cent, 
from  the  several  dates  above  mentioned  until 
payment. 

"That  she  received  and  applied  to  her  own 
use  the  family  residence  of  Jamea  Armour, 
valued  at  $16,000;  she  sold  two  lota  on  Camp 
Street,  near  Felicity  Road,  worth  $000;  the 
property  in  the  pariah  of  JelTcrson,  worth 
$800;  the  slaves  Sampson,  Betsy  and  child, 
Emily,  Esther  and  chilil.  Sarah  and  Calvin, 
worth  by  appraisement,  $2,750;  also,  the  house- 
hold furniture  and  plate,  carriage,  etc.,  vaiued 
at  $1,000,  making  $20,150;  all  of  which  she 
used  for  her  own  benefit,  and  did  not  pay  to 
the  creditors  of  James  Armour  any  portion  of 
the  proceeds,  although  all  said  property  be' 
longed  to  James  Armour. 

"That  the  said  Mrs.  Armour  owed  said  snc- 
cession  of  James  Armour  $411.36,  at  the  time 
of  his  death.  She  collected  from  the  various 
debtors  of  the  estate  of  James  Armour  the 
various  aunts  which  are  stated  in  the  annexed 
inventory  to  be  due  by  the  persons  therein 
named,  and  not  herein  before  set  forth,  which 
said  several  debts  amount  to  fifty  thousand 
dollara. 

"That,  by  reseiving  the  property  enumerated 
in  said  inventory,  as  tbe  executrix  of  her  hus- 
band's will,  she  became  bound  to  use  all  due 
diligence  in  collecting  the  property  of  aatd 
Jamea  Armour;  and  ^ao  became  bound  to  ap- 
ply all  the  proceeds  to  the  satisfaction  of  the 
debta  of  Jamea  Armour. 

"That  the  said  property  waa  more  than  suf- 
ficient to  pay  all  tbe  debts  of  aaid  James  Ar- 
mour, if  the  aaid  Mrs.  Joaephina  H.  Armour 
had  used  due  diligence  in  collecting  and  in 
paying  over  the  proceeds  of  the  property  of 
said  eatate. 

"That,  on  the  13th  day  of  December,  1843, 
the  said  Mra.  Josephine  H.  Armour  filed,  in  tlie 
Probate  Court  of  the  parish  of  Orleans,  a  pro- 
visional account  of  tbe  alfairs  of  the  said  eup- 
ceaslon,  with  which  she  filed  a  statement  of  all 
the  creditors  of  said  eatate,  by  which  it  ap- 
pears that  James  Armour  owed  only  forty 
thousand  dollars,  to  pay  which  Mrs.  Armour 
had  the  sum  ot  seventy-one  thousand  dolKx^. 
ft4» 
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"That,  in  the  Mid  list  of  creditora,  your  pe- 
titioner is  named  and  acknowledged  to  be  a 
creditor  of  said  Eucceaeion  of  James  Armour, 
for  the  Bum  sued  for  herein. 
145"]  ""That,  upon  opposition  made  to  the 
said  account  and  list  of  creditors,  it  was  ad- 
judged that  the  said  estate  of  Armour  owed  to 
your  petitioner  the  said  sum  of  money;  as  also 
that  the  debts  of  the  bucccbbiou  amounted  to 
forty  thousand  dollars. 

"That,  by  means  of  the  neglect  and  the  mis- 
application of  the  funds  of  said  succession, 
Mra.  Josephine  Hurd  Armour  has  become  lia- 
ble to  pay  the  said  debt  to  your  petitioner,  and 
also  to  pay  damages  to  the  amount  of  eight 
thousand  dollars,  and  eight  per  cent,  per  an- 
num interest  from  Sth  June,  1843,  till  paid. 

"The  premiseB  considered,  petitioner  prays 
that  the  said  Josephine  Hurd  Armour  be  cited, 
and,  after  due  proceedings,  that  she  be  con- 
demned to  pay  your  petitioner  the  sum  of 
$7,510,86,  with  eight  per  cent,  per  annum  in- 
terest from  the  6th  day  of  June,  1843,  and 
damages  as  above  stated.  Petitioner  prays  for 
a  trial  by  jury,  and  for  general  relief  in  the 
prenuBea,  Stockton  &  Steele, 

"Attorneys  for  Plaintiff." 

In  March,  1848,  the  defendant  filed  the  fol- 
lowing exceptions  and  answer: 

"And  the  said  Penelope  McGill,  by  her  at- 
torneys, comeB  into  court,  and,  pursuant  to  the 
rules  and  practice  in  this  honorable  couH,  files 
now  this  her  exception  and  answer  to  said  pe- 

"Sbe  excepts  to  said  petition,  and  prays  that 
the  same  may  be  dismissed  without  further  an- 
swer tor  these  rcasotfa: 

"First.  The  said  petition,  and  the  matters 
and  things  therein  contained,  are  not  good  and 
aufGcient  in  law  to  charge  this  defendant,  and 
show  no  cause  of  action  against  her. 

"Second.  The  said  petition  is  insufficient, 
for  the  reason  that  all  parties  interested  in  the 
further  settlement  of  said  accounts  therein  re- 
ferred to  arc  not  made  parties  to  said  petition, 
and  the  defendant  cannot  be  called  upon  by 
each  creditor  of  the  testator  to  render  an  ac- 
count of  her  actings  and  doings. 

"Third.  The  said  defendant  excepts  to  the 
jurisdiction  of  this  honorable  court,  sitting  as 
a  court  of  common  law,  to  determine  and  ad- 
judge the  matters  involved  in  said  petition, 
and  says  thnt  the  same  are  only  cognizable  in 
chancery,  and  according  to  the  form  of  pro- 
ceedings in  equity. 

"And  if  the  said  exceptions  should  be  over- 
ruled, and  the  said  defendant  be  required  to 
make  further  answer  unto  said  petition,  then, 
for  answer  to  the  same,  she  states; 

"That  she  denies,  generally  and  speciallj, 
each  and  all  of  the  allegations  in  said  petition 
contained,  except  Buch  bb  are  herein  after  ad- 
mitted. She  admits  that  she  was  appointed 
148*]  the  •executrix  of  the  last  will  and  testa- 
ment of  her  deceased  husband,  James  Armour; 
that  she  duly  qualified  as  executrix  as  afore- 
said, and  took  upon  herself  the  administration 
of  said  estate. 

"She  further  states  that  ahe  has  endeav- 
ored faithfully  and  honestly  to  discbarge  her 
duties  as  executrix,  and  avers  that  in  all  things 
■he  has  administered  the  effects  (rf  said  estate 
according  to  law;  tbat  ihe  mad«  full,  true,  and 
«40 


perfect  inventory  of  the  property  of  skid  mo- 
cession,  and  all  proper  ^ligence  in  collecting 
the  debts  of  said  succession;  disposed  of  the 
property  thereof  under  and  in  obedience  to  the 
order  of  court;  made  reports  of  her  actings  and 
doings,  and  presented  formal  tableaux  of  dis- 
tribution, which  were  duly  approved  and  ho- 
mologated by  the  Probate  Court  of  the  pariah 
of  Orleans,  in  which  such  mattera  were  proper- 
ly cognizable. 

"The  said  defendant  further  states  that  tb» 
said  succession  of  James  Armour  is  and  was  at 
the  death  of  the  testator  utterly  insolvent,  and 
that  she  is  a  creditor  of  said  estate,  recognized 
as  such  by  the  proper  tribunal,  and  entitled  to 
be  paid  before  petitioner;  and,  although  so  rec- 
ognized for  a  large  amount,  the  aaseta  ara 
wholly  insufficient  to  discharge  the  said  claim; 
besides  many  other  ordinary  creditors,  whoM 
claims  are  equally  as  meritorioua  as  the  peti- 

"Wherefore  defendant  prays  for  trial  by 
jury,  and  that  judgment  be  rendered  against 
petitioner;  and  she  will  ever  pray,  etc. 

"W,    a    Mieou, 
"D.  Hun  ton." 

In  May,  1848,  the  Circuit  Court,  after  argu- 
ment, sustained  the  exertions,  and  dismisaed 
the  suit,  at  the  plaintiff^s  costs.  The  plain- 
tilf  sued  out  a  writ  of  error,  and  brought  tin 
case  up  to  this  court. 

It  was  submitted  upon  printed  arguments  tiy 
Mr.  Butterworth  for  the  plaintiff  in  error, 
iLnd  Mr.  Benjamin  for  the  defendant  in  envr. 

The  coiuisel  for  the  plaintiff  in  error  con- 
sidered that  the  Circuit  Court,  by  its  judgment, 
had  decided  the  three  following  points,  in  sack 
of  which  there  was  alleged  to  be  error:  lat 
That  no  cause  of  action  was  shown  in  the  pe- 
tition; 2d.  That  no  proper  parties  were  made; 
and  3d.  That  the  suit  should  have  been  upon 
the  equity  side  of  the  court.  But  as  the  deci- 
sion of  this  court  turned  exclusively  upon  the 
first  point,  that  one  only  will  be  noticed. 

First.  We  think  the  petition  shows  good 
cause  of  action:  no  one  disputes  that  an  execu- 
tor is  responsible  personally  to  *some  ['141 
one  for  the  value  of  the  property  received  1^ 
him;  either  for  its  restoration  in  kind,  or  for 
its  value,  if  the  property  or  its  value  has  been 
lost  by  his  negligence  whilst  it  remained  in  bis 
possession.  See  II  La,  R.  22;  Q  Rob.  40S, 
447;  S  L4t,  R.  49;  3  Martin,  N.  S.  707;  7  Bob. 
478. 

This  responsibility  is  directly  in  favor  of  tbe 
parties  for  whose  benefit  the  property  is  re- 
ceived by  the  executor. 

According  to  the  law  in  Louisiana  (and  we 
believe  everywhere  else)  creditors  of  the  de- 
ceased have  a  right  to  be  paid  out  of  the  funds 
in  the  hands  of  the  executor,  in  preferenoe  to 
all  other  persons,  whether  legatees  or  bein- 
Civil  Code,  art.  1637.  And  they  are  the  par- 
ties principally  interested  in  so  much  of  the 
property  as  is  needed  to  satisfy  their  claims; 
consequently,  the  account  must  be  rendered 
to  them  of  the  property  received,  and  pay- 
ment must  be  made  to  them,  if  it  is  destroyed. 
No  one  else  is  interested  in  this  matter. 

Now,  the  plaintiff  has  set  forth  that  the  de- 
fendant  received  property   worth  $71,000,   Bad 
that  the  debts  were  only  (68,000;  that  she  has 
destroyed  a  large  amount  of  the  notes,  all^^ 
fi  Howard  11. 
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tionB,  etc.,  \>j  permittiag  them  to  become  pre 
scribed  ftnd  worthless;  tbftt  she  has  converted 
to  her  own  use  property  worth  $20,000, 
that  she  has  coUected  debts  due  to  the  estate  of 
JamcB  Armour  worth  $50,000;  that  ehe 
paid  no  one  anything,  and  that  all  thia  money, 
$71,000,  was  leceired  as  funds  with  which  to 

fay  plMntifTi  debt,  and  that  there  is  no  other 
und  from  which  it  can  be  paid. 

There  is  a  tadt  or  quasi  contract  made  by  an 
executor  in  receiving  property  of  a  succession, 
that  he  will  pay  it  to  the  parties  to  whom  it 
rightfully  belongs,  that  is,  first  to  the  creditors, 
then  to  the  legatees,  then  to  the  heirs  of  the 
deceased-  Plaintiff  sets  forth  that  this  quasi 
contract  has  been  violated  so  far  as  she  is  con- 
cerned, and  she  asks  its  enforcement;  also,  she 
says  the  defendant  received  property  to  the 
value  of  $71,000,  which  property  was  received 
by  her  to  pay  this  very  debt,  and  that  by  the 
negligence  of  the  defendant  it  has  partly  be- 
come worthless,  and  that  she  has  herself  con- 
aunied  and  used  the  balance,  and  thus  she  has 
damaged  the  plaintiff  to  the  whole  amount  of 
her  deht.  Thus  ihe  shows  two  good  causes  of 
action  against  the  defendant. 

The  counsel  for  the  appellee  replied  to  this 
point  as  follows: 

lit.  The  petition  is  insufficient. 

As  the  demand  is  for  a  judgment  de  bonis 
propriis,  the  action  is  in  the  nature  of  a  devas- 
tavit, at  common  law. 

In  order  to  sustain  such  a  suit  at  common 
law,  there  must  be  judgment  and  execution. 
1  J.  J.  Marshall,  362;  Erving  v.  Peters,  3  Term 
Rep.  686. 

148*]  'Action  may  be  brought  upon  the 
judgm^t  without  execution,  upon  a  sugges- 
tion of  ft  devastavit,  but  it  is  usual  to  sue  out 
a  fleri  taciaa,  and  state  the  judgment,  writ,  and 
retoni.  2  Williams  on  Executors,  1224,  with 
numerous  cases  cited. 

The  reason  why  the  judgment  without  exe- 
cution is  sufficient  is  stated  on  the  same  page. 
"The  foundation  of  the  action  is  the  judgment 
obtained  against  the  executor,  which,  aa  there 
has  been  already  occasion  to  show,  is  conclusive 
upon  him  to  show  that  he  has  assets,"    2  Wil- 


Heooe,  whenever  the  executor  la  sued  at 
common  law,  he  must,  at  his  peril,  plead  plene 
adminlstrnvit;  if  be  fail  to  do  so  his  silence  is  a 
confession  of  assets,  and  he  is  not  permitted 
erer  after  to  deny  that  he  has  sufficient  assets 
to  pay  the  demand.  3  Term  Rep.  690;  3  Bac. 
Abr.  tit.  Executors,  H.;  Siglar  v.  Haywood,  8 
WlM«t<»,678. 

There  is  no  averment  of  judgment  or  execu- 
tion in  the  petition.  It  is  true  that  the  plaintiff 
alleges  that  her  name  and  debt  were  placed  on 
a  list  of  debts,  and  that  on  opposition  it  was 
adradged  "that  the  estate  of  Annour  owed  pe- 
titioner the  said  sum  of  money."  But  it  is  a 
vaiT  cUffereut  thing  from  the  judgment  against 
am  axeeutor  at  common  law.  Such  a  judgment 
rendered  simply  is  proof  of  assets;  but  a  mere 
deeree  that  the  estate  owed  the  debt  is  no  judg- 
ment whatever  against  the  executor,  and  no 
proof  of  assets  on  suit  for  devastavit. 

na  proceeding  to  which  the  petition  alludPs 
is  paenliar  to  the  Inws  of  Louisiana.  No  crcd- 
itor  ia  penolttad  to  bring  suit  for  the  debt  of  the 
««taCa,  without  flnt  presenting  his  claim  to  the 
)i  Ii.  ai. 
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administrator.  If  the  claim  be  acknowledged 
in  writing  by  the  administrator,  the  creditor 
"may  present  it  to  the  judge,  that  it  may  be 
ranked  amongst  the  acknowledged  debts  of  the 
succession."  Louisiana  Code  of  Practice,  art. 
984,  985.  If  the  administrator  refuse  to  ac- 
knowledge the  claim,  then  the  creditor  may 
bring  suit.  Art.  986.  But  the  judgment  ob- 
tained gives  no  priority,  and  the  creditor  can 
only  obtain  payment  concurrently  with  the 
other  creditors.  Art.  987.  And  when  the  ad- 
ministrator has  funds  to  pay,  he  calls  all  the 
creditors  together,  to  receive  the  amounts  due 
them  respectively.    Art.  988. 

The  judge  is  empowered  to  direct  the  sate  of 
property  for  payment  of  debts,  and  when  the 
representative  of  the  estate  has  funds,  he  calls 
the  creditors  together,  by  publications  notify- 
ing them  that  a  dividend  has  been  declared, 
and  a  tableau  thereof  filed  in  court,  in  accord- 
ance with  which  the  funds  will  be  distributed 
after  approval  by  the  judge.  In  other  words, 
estates  are  administered  in  Louisiana  like  bank- 
ruptcies. The  'eKccutor  is  the  assignee,  [*149 
and  he  makes  payments  or  declares  dividends 
only  under  the  orders  of  the  court. 

The  acknowledgment  of  the  executor  is  often 
made,  as  in  this  instance,  by  filing  in  court  a 
list  or  statement  of  the  debts  of  the  succession. 
This  list  approved  or  homologated  establishes 
the  debt  as  against  the  succession,  and  entitles 
the  creditor  to  participate  in  any  future  divi- 
dends. Such  is  the  judgment  of  the  plaintiff  in 
this  suit.  How  different  it  is  from  the  judg- 
ment necessary  at  common  law  to  support  the 
action  of  devastavit,  is  too  obvious  to  require 
any  argument.  It  is  different  in  its  effects  and 
its  legal  consequences.  No  execution  can  issue 
upon  it,  and  it  does  not  imply  assets  in  the 
hands  of  the  executor.  Such  a  judgment  is 
therefore  insuflicicnt  to  support  the  action. 

If  it  be  pretended  that  the  mode  of  proceed- 
ing in  Louisiana  precludes  any  other  form  of 
judgment,  we  reply  that  such  is  not  the  case. 
The  rights  of  creditors  are  fully  protected  un- 
der our  laws.  If  he  has  reason  to  believe  that 
there  are  funds  in  the  hands  of  the  executor, 
lie  may  call  upon  him  by  rule,  and  enforce  its 
distribution.  He  may  even  demand  the  exhibi- 
tion of  his  bank-books  and  accounts,  to  ascer- 
if  he  have  funds.  Act  of  1837,  Bullard  & 
Curry's  Digest;  Keener  v.  Duncan's  Executors, 3 
Mart.  N.  S.  6S3. 

Such  a  distribution  of  funds  in  hand  is  a 
judgment  in  favor  of  each  creditor  for  the 
dividend  awarded  to  him.  Morgan  et  ai.  v. 
Their  Creditors,  4  Ln.  R.  174;  Nolte  et  al.  v. 
Their  Creditora,  7  Mart.  N.  8.  644;  Preston  v. 
Christin,  4  La.  Ann.  Ri'p.  102. 

is,  moreover,  a  judgment  of  assets  tft  the 
amount  of  the  dividen<l.  and  if  after  such  a 
judgment  the  executor  fail  to  pay,  execution 
issues  against  him  de  bonis  propriis.  Code  of 
Practice,  art.  994  and  1057. 

It  is  thus  obvious  that  the  laws  of  Louisiana 
do  afford  the  same  remedies  as  the  common  law 
against  estates.  If  the  petition  contained  au 
avornient  that  a  tableau  of  distribution  had 
been  filed  and  homologated,  confessing  the  pos- 
session of  assets,  and  awarding  full  payment 
to  the  plaintiff,  then  she  would  be  in  precisely 
the  same  position  with  a  creditor  having  a  com- 
mon law  judgment  against  au  exeeutM,  wa&. 
41  «JW1. 
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could  idiaintain  her  artion  of  devutaTit.    The 
petition  containB  no  such  ailegation. 

The  rcBHon  of  the  rule  applies  to  both  syHtema 
equ&llj.  Under  neither  can  the  jexecutor  be 
vexed  by  personal  pursuit,  until  it  has  been  es- 
tablished ludiciftllj'  that  payment  cannot  be  ob- 
tained de  bonis  testatoris.  Until  that  be  ascer- 
tained, no  personal  action  lies  against  the  ex- 
150*]  ecutor.  All  the  cases  cited  in  'the 
printed  brief  of  plaintiff's  counsel  support  this 
view  of  the  laws  of  Louisiana,  The  creditors 
and  heirs  maj  sue  for  an  account,  but  no  case 
can  be  cited  in  which  such  an  action  as  the 
present  has  been  sustained  in  this  State,  with- 
out showing  a  necessitj  for  it,  by  proving  that 
payment  cannot  be  had  from  the  goods  of  the 


The  poaition  assumed  in  plaintiff's  brief,  that 
the  executor  is  responsible  to  ereditora  for  the 
property  that  comes  into  his  hands,  and  for  his 
ndcdity  in  administration,  is  fully  admitted, 
but  it  is  denied  that  the  courts  of  Louisiana 
will  entertain  a  suit  in  the  nature  of  a  devas- 
tavit, without  showing  that  the  assets  of  the 
estate  have  been  in  some  form  exhausted.  If 
the  allegations  of  the  petition  be  true,  it  is  ob- 
vious that  this  suit  is  both  imnecessary  and 
vexatious.  If  property  to  the  amount  of  over 
(70,000  in  value  has  come  to  the  hands  of  the 
defendant  to  pay  debts  of  only  $40,000,  it  is 
apparent  that  she  is  liable  for  the  assets  as 
executrix.  She  may  be  forced,  under  the  heavy 
penalties  imposed  by  law,  on  a  breach  of  trust, 
to  sell  the  property,  collect  the  debts,  and  dis- 
tribute the  proceeds  in  the  form  prescribed  by 
law.  The  plaintiff  does  not  pretend  that  she 
has  attempted  to  procure  payment  in  that 
form.  She  alleges  no  rule  against  the  defend- 
ant, no  tableau  of  distribution  confessing  as- 
sets— no  step  whatever  against  her  in  her  rep- 
resentative capacity,  taken  ineffectually.  It 
is  idle  to  say  that  the  executrix  retains  and  ap- 
propriates to  ber  own  use  the  property  and 
funds  of  the  estate.  If  such  property  and  funds 
be  in  her  hands,  she  can  hold  them  only  under 
the  control  and  supervision  of  the  court.  She 
is  compelled  by  law  and  by  the  duties  of  her 
office  to  administer  and  distribute,  and  no  proof 
can  be  received  that  she  has  not  done  so,  ex- 
cept a  judgment  of  the  proper  court.  Such  a 
judgment  any  creditor  aggrieved  may  always 
provoke.  The  petition  alleges  no  such  judg- 
nihat;  the  suit  is  therefore  merely  vexatious, 
and  deserves  no  favor. 

The  point  is  expressly  decided  in  a  case  in 
the  Louisiana  Reports,  and  we  quote  the  opin- 
ion at  length,  to  show  that  the  principles  above 
stated  are  fully  recognized  in  Louisiana. 

"The  plaintiff  is  appellant  from  a  decree 
setting  aside  an  order  of  sequestration  which 
he  had  previously  obtained.  This  order  had 
been  issued  on  his  allegation  that  Tarbe  and 
Nash  had  made  a  surrender  of  their  property 
to  their  creditors,  in  the  year  1837;  that  John 
Tarbe,  one  of  the  insotvents,  had  been  appointed 
syndic  of  their  creditors,  and  by  the  latter  dis- 
pensed with  giving  security  as  such;  that  the 
defendant  had  illegally  disposed  of  part  of  the 
property  surrendered,  by  selling  it  at  private 
sale,  and  that  he  was  about  to  dispose  of  a 
<]UBntity  of  other  property  belonging  to  the  es- 
IRl']  tate  in  the  same  illegal  manner,  "to 
the  prejudice  of  plaintiff  and  that  of  all  the 
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other  creditors.  We  think  that  the  oourt  bel«> 
did  not  err.  The  whole  proceeding  appeajB  u 
us  irregular  and  unwarranted  b^  law.  Wbtn 
a  syndic  has  been  legally  appomted,  and  bu 
taken  charge  of  the  estate  intrusted  to  him,  it 
individual  creditor  can  sue  him  for  a  debt,  or 
interfere  with  his  administration.  He  ma;  bs 
ruled  to  produce  his  bank-book,  file  a  ttbloii 
of  distribution,  and  pay  privileged  debts,  etc. 
but  he  should  not  be  suffered  to  be  hsAuc^ 
by  suits  brought  by  individual  creditors,  vIid 
all^e  or  fear  mismanagement  on  his  part  U 
he  has  been  guilty  of  malfeasance  or  grooi  iu|- 
tigence,  he  can,  in  due  course  of  law,  be  re- 
moved from  office  by  the  creditors,  and  midc 
liable  in  damages  in  his  individual  captdtr- 
6  Martin,  N.  S.,  128;  Laws  of  1837,  p  W." 
Lallande  v.  Tarbe,  Syndic,  16  La.  Rep.  442. 

This  decision  was  made  with  reference  to  a 
syndic  of  insolvents;  but  the  mode  of  admin- 
istration, and  the  rules  applicable  to  it,  ire 
precisely  the  same  in  estates  or  succeasiODi. 

It  is  thus  established  that  the  petition  bIiot> 
no  BufQcient  ground  for  an  action  of  devasUiit, 
either  according  to  the  laws  of  Loutsiani  M 
the  common  law. 

If  it  were  admitted  that  such  a  judgment  ub 
is  required  at  common  law  could  not  be  ohtaiud 
in  the  state  couris,  this  plaintiff  could  not  be 
excused  from  obtaining  it  on  that  account  Sba 
is  a  citizen  of  another  state,  and  the  fednal 
courti  are  open  to  her.  She  might  then  bin 
obtained  judgment  and  issued  execution  aguiut 
the  eJiecutrijt,  and  the  return  of  the  writ  would 
have  justified  the  present  action.  But  sheiMt* 
to  avoid  compliance  with  the  requisites  of  tbc 
law,  and  prefers  to  prosecute  her  suit  without 
ascertaining  by  judicial  proceedings  that  ■sd' 
a  suit  is  either  admissible  or  necessary.  TW 
a  lie  has  chosen  a  course  so  irregular  is  signiS- 
cant  of  the  want  of  foundation  for  her  demiad, 

Mr.  Justice  HcLean  delivered  the  opinion  (n 
the   court: 

A  writ  of  error  to  the  Circuit  Court  of  t^ 
United  States  for  the  District  of  Loui«iu« 
brings  before  us  this  ease. 

A  suit  was  commenced  by  the  plaintiff  lO 
the  Circuit  Court  against  the  defendant,  on  > 
claim  of  debt  amounting  to  tbe  iMiaottlfi^ 
with  interest,  which  James  Armour,  hwbuli 
of  the  defendant,  in  his  lifetime  owed  to  t^ 
plaintiff.  He  died,  having  executed  a  wil!  MJ 
made  the  defendant  his  executrix.  She  fiW 
her  petition  in  the  Probate  Court  at  New  Or- 
leans, and  was  duly  authorized  to  act  ■>  if 
ecutrix.  At  the  decease  of  lier  husband,  it  " 
alleged,  a  large  amount  of  property  came  lit* 
her  hands  as  executrix,  which  she  used  for  kK 
own  benefit,  'and  neglected  to  pay  tbs  ['1*" 
debts  (xf  the  estate.  And  it  averred  that  ■  ■** 
application  of  the  funds  has  made  the  dslfl^ 
ant  liable  in  her  individual  capacity,  and  U* 
plaintiff  prays  that  she  may  b«  condemntd  ** 
pay  the  above  aum,  etc. 

The  defendant  demurs  to  the  petition,  «■  0* 
ground  that  it  is  not  sufficient  in  law  to  dup 
her,  for  want  of  parties,  and  that  the  ■*''** 
are  only  cognizable  in  chancery.  And  ■* 
answers  that  she  has  fully  adminiatcred,  kat- 
ing  made  a  full  inventory  of  the  prtwertjr  ■ 
said  ancccssion,  and  used  all  proper  dUipy 
to  collect  the  debts,  and  diapoee  of  tha  fV 
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obedience  to  the  order  of  tbe  court; 
ppoTts  of  her  Mti,  and  presented  a  tor- 
bleKU  of  distributioD,  which  was  duly 
td    and    homologated    by    tbe    Probate 

That  tbe  eitate  proved  to  be  inaolveiit, 
,t  the  defendaDt  U  a  creditor,  recognized 

bj  the  proper  tribunal,  and  is  entitled 
eference,  etc. 
le  trial  the  auit  naa  dismisaed,  at  the 


)  maintainable.  The  plaintiff  de- 
ft judgment  de  bonis  propriis,  against  the 
Jit,  DO  other  step  having  been  taken,  or 
given,  before  tEie  commencement  of  tbe 

action.  At  common  law  an  executor 
inistrator  U  not  chargeable  on  a  devas- 
ntil  a  judgment  shall  be  obtained  against 
(e  is  bound  to  defend  himself  by  legal 
g,  and  can  have  do  relief  in  equity.  If 
;r  judgment  by  default,  it  is  an  admis- 

asaeta,  and  also  if  he  file  a  plea  in  bar 
be  knows  to  be  falae.  So  if  he  pleada 
e  general  iasue,  and  has  a  verdict  against 
f  he  plead  plene  administravit,  and  on 
a  asseta  are  found  to  be  in  his  hands,  he 
a  only  to  the  amount  of  euch  aaseta.  3 
ir.  EzecutorE,  M. 

ea  by  the  taw  of  Louisiana  are  admin- 
under  the  apecial  orders  of  the  Probate 
By  the  Code  of  Practice,  art.  984- 
creditor  ia  permitted  to  bring  auit  with- 
.t  presenting  bia  claim  to  the  adniints* 

If  the  claim  be  admitted  by  the  admin- 

■  in  writing,  it  is  filed  among  the 
ledged  debts  of  the  succession.  If  the 
«  rejected,  the  creditor  may  bring  suit, 
judgment  givea  no  priority. 

rticles  1167,  1168,  and  1166  of  the  avil 
he  curator  of  a  vacant  succession  can 
)  debts,  except  privileged  ones,  until 
nontha  after  the  succession  is  opened, 
in  uoder  the  order  of  tbe  judge.  When 
e  tor  payment  arrives,  he  must  present 
Ition  to  the  judge,  with  a  atatemint  of 
its  due.  And  if  the  funds  in  bis  hands 
'■ball  be  insufGcient  to  pay  the  debts  in 
is  required  to  make  a  tableau  of  the 
itioD  and  present  it  to  the  judge,  with  a 
that  he  ahould  be  authori/.ed  to  moke 
omenta  accordingly.     But  if  the  admin- 

■  or  curator  "neglect  or  refuse  to  file  a 
of  the  estate,  and  obtain  the  order  of 

Ige  to  make  payment,  he  can  be  com. 
O  do  so  on  the  demand  of  the  interested, 
lefanlt  thereof  render  himself  responsi- 
lis  personal  capacity."  Kenner  et  al.  v. 
'a  Executora,  3  Martin.  N.  S.  570. 
last  procedure  ia  as  indispensable  under 
uisiana  law  to  authorize  a  proceeding 
the  executor  or  admioiatrator  to  make 
noDally  respoDsible,  as  an  action  and 
nt  an  necessary  at  common  law  to 
bim  with  a  devastavit.  And  it  doea  not 
from  the  petition  in  the  case  before  us, 
ly  OT^er  of  the  judge  was  obtained  as 
1,  or  that  any  proceedings  were  had  to 
the  defendant  to  exhibit  a  tableau  of  dis- 
in,  by  which  it  would  appear  whether 
nitrix  had  assets  in  her  hands  to  pay  tbe 
IT  any  part  of  the  debt  of  the  ptnintilT. 
^on   w«a  commenced  at   law,   and   the 


fact  is  alleged  that  a  large  amount  of  assets 
came  into  the  poaseaaioD  of  the  defendant  which 
have  been  misapplied,  on  which  ground  a  per- 
sonal liability  is  sought  to  be  enforced  against 
her.  This  tne  law  does  not  authorize.  An 
executor  or  administrator  by  the  laws  of  Lou- 
isiana is  considered,  in  this  respect,  as  a  syndic 
of  an  insolvent  estate.  In  6  Martin,  N.  S.  136, 
the  court  say,  when  a  syndic  has  been  legally 
appointed,  and  has  taken  charge  of  the  estate 
intrusted  to  him,  no  individual  creditor  can 
sue  him  for  a  debt  or  interfere  with  his  admin- 
istration. He  may  be  ruled  to  produce  his 
bank-book,  file  a  tableau  of  distribution,  etc., 
but  he  ahould  not  be  suffered  to  be  haraeaed  by 
suits  brought  by  individual  creditors,  who  allege 
or  fear  mismanagement  on  hit  part. 

The  judgment  of  the  Circuit  Court  ia  affirmed, 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  IB  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  C^- 
cuit  Court  in  this  cose  be,  and  the  same  is 
hereby  affirmed,  with  costs. 


THOMAS  GIBBES  MORGAN,  Thomaa  W. 
Chinn,  Micajah  Courtney,  Josiah  Barker,  and 
the  Heirs  and  Legal  Bepresentatives  of  John 
Davenport,  Deceased. 

Collector  of  customs  receives  counterfeit  money 
in  payment  of  duties  at  his  own  risk — atao 
liable  for  damage  caused  by  loss  by  theft  of 
cancelled     treasury     notes— damages     how 

measured. 


o[  tbe' feci 
Id  St  rue  led  II 
decide  tbe  c 


e  apparent,  it  will  proceed  to 
r  recelied  treasury  notes  In  psj- 


ment  Tor  duties,  wliicb  ii.__  — 

afterwards  stolen  or  lost,  altered,  anil  tbee  re- 
celFed  bj  him  again  In  pajment  for  other  dutlea, 
be  Is  responsible  to  tbe  sovernment  for  tbe  amount 

So.  also,  he  Is  reaponslble.  to  a  certain  eitent. 
where  treasury  notes  were  received  by  blm  In  pay. 
ment  for  dutlea,  cnDcclled,  but  )09t  or  purloined 
(without  hia  kuowledRe  or  coDseQl)  before  belnx 
placed   lo  tbg  poatofflce  to  be  returned   to  tbe  de- 

and  tills  la  so  whi'lber  tbe  nolps  be  considered 
as  money  or  only  evidences  of  debt  by  the  Treas- 
ury Department. 

But  tbe  Client,  above  meatloacd.  to  wblch  his 
responsibility  EOVB  IH  to  be  measured  by  u  ]ury, 
who  are  to  form  Ibeir  Judgment  from  the  danger 
of  tbe  Qotes  getting  into  circulation  again,  tbe 
delay    and    Inconvenience   In    obtaining   the   proper 

vouchera   to  ■-•"- ■-    ••■ •   -•  — '-* 

at    tbe   dep 

tbe  breach  of  the  collector's  bond. 

THIS  case  was  brought  up  by  writ  of  error 
from    the    Circuit    Court    of    the    United 

States  for  the  district  of  Louisiana. 


SuPBBm  COCBT  o 


and  Thomas  W.  Cliiim,  Micajah  Courtney,  Jo- 
Biah  Barker,  and  Jobii  Davenport,  gureties. 
The  bond  was  executed  on  the  14tli  of  Decem- 
ber, 1841,  and  recited  that  Morgan  had  been 
appointed  collector  of  the  customg  tor  the  dis- 
trict of  MisHisaippi,  in  the  Stat«  of  LouiaianH, 
on  the  26th  of  June,  1841.  It  was  in  the  uBual 
rorm,  with  a  condition,  that  Mor^n  "has  truly 
and  faithfully  executed  and  discharged,  and 
shall  continue  truly  and  faithfully  to  execute 
and  discharge,  all  the  duties  of  the  said  office." 
The  penalty  was  $120,000. 

The  suit  was  brought  on  the  16th  of  Decem- 
ber, 1843,  knd  the  breach  is  thus  set  out  in  the 

"Now,  these  petitioners,  by  their  attorney 
aforesaid,  aver  and  expressly  charge  that  the 
condition  of  said  bond  or  writing  obligatory 
has  been  broken  in  this,  to  wit,  that  the  said 
Thomas  Gibbes  Morgan  had  not  truly  and 
faithfully  executed  and  discharged,  nor  did 
said  Thomaa  Gibbea  Morgan  continue  truly 
and  faithfully  to  execute  and  discharge,  all  the 
duties  of  the  said  odice  according  to  law.  That 
the  said  Thomas  Gibbes  Morgan  did,  both  be- 
fore and  after  the  time  of  the  signing  of  said 
bond,  and  while  he  was  collector  as  aforesaid, 
receive  as  said  collector  large  sums  of  money 
belonging  to  petitionera,  which  he  has  in  part 
15S*]anly  paid  to  petitionera,  leavingthe 'bal- 
ance of  8274,776.17,  which  was  received  by 
aaid  Morgan  as  said  collector,  and  while  he  waa 
said  collector,  and  which  said  balance  said 
S [organ  has  refused  to  pay  to  petitionera,  and 
yet  retaina  the  same  in  hia  possession,  though 
often  directed  and  requested  by  petitioners  to 
pay  the  same  to  them.  That  aaid  Morgan  haa 
not,  since  the  first  quarter  of  the  year  1S43, 
transmitted  the  returns  of  his  accounts  as  said 
collector  for  settlement  to  the  proper  otEcer,  as 
he  is  required  by  law  to  do,  and  for  that  reason 
petitioners  are  unable  to  specify  the  items  of 
said  balance,  but  they  reserve  the  right,  by 
amended  petition  or  otherwise,  of  furnishing  a 
detailed  statement  of  said  Morgan's  account  as 
said  collector  ao  soon  as  he  shall  transmit  hi^ 
quarterly  returna  aa  aforeaaid ;  by  meana  where- 
of a  right  of  action  has  accrued  to  these  peti- 
tioners to  have  and  recover  the  penalty  of  said 
bond  or  writing  obligatory,  which,  .though 
amicably  requested,  said  obligors  refuse  to  pay. 

"That  said  petitioners  also  reserve  the  right 
of  proceeding,  by  amended  petition  or  other- 
wise, against  the  said  Thomes  Gibbes  Morgan 
for  any  other  or  greater  sum  than  the  penalty 
of  said  bond  herein  sued  for,  even  should  the 
same  exceed  the  said  balance  of  $274,776.17, 
inasmuch  as,  from  the  omission  and  neglect  of 
said  Morgan  to  furnish  said  quarterly  returns, 
petitioners  are  unable  to  linally  adjust  the  ac- 
counts of  said  Morgan  as  said  collector." 

The  defendants  answered  with  a  general  de- 
nial, as  in  a  plea  of  nil  debit. 

On  the  27th  of  January,  I84S,  the  cause  came 
on  for  trial  in  the  Circuit  Court,  and  continued 
during  that  day,  the  28th  and  the  2&th.  The 
record  stated  the  impaneling  of  the  jury,  the 
opening  of  the  case  by  the  district  attorney,  the 
fnct  that  evidence  was  given  on  the  part  of  the 
plaintiffs  and  on   the  part  of  the   defendants. 


E  UmTED  Statbi.  Un 

"Verdict  in  favor  of  the  United  StatM,  yiz.: 

For  the  balance  acknowledged 932,400.13 

And  commissions, 2S,I6g.44 

Amounting  to $60,560.57 

"John  CastelUno,  Foremain. 
"New   Orleans,  January   2Bth,   1848." 
The  verdict  was  recorded  and  judgment  en- 
tered up  on  the  9th  of  February,  1648.     But 
the   record   did   not  show,  in  any   put   of   It, 
what  the  evidence  was  which  was  given  ather 
the  part  of  the  plaintiffs  or  defendants.   ^Hie 
following  billfi  of  exception  refer  to,  but  do 

--'-  state  it: 

'And  afterwards,  to  wit,  on  the  4th  [*lftC 
day   of   February,   1848,   the   following   Mil   of 
exceptions  was  tiled  by  the  United  States  Dia- 
trict  Attorney: 
The  United  States  v.  Thomaa  Gibbea  Morgaa 

and  others. 
In  the  United  States  Circuit  Court  In  and  for 

the  Fifth  Circuit  and  District  of  Louisiana. 

"Be  it  remembered,  that,  at  the  December 
term  of  said  court,  on  the  trial  of  the  above- 
named  case,  on  this  Saturday,  the  29th  day  of 
January,  in  the  year  1S48,  after  the  argument 
on  both  sides  had  been  closed,  and  before  the 
jury  had  retired,  the  attorney  of  the  United 
nutates  for  the  district  aforesaid  prayed  the 
rt  to  charge  the  jury  as  follows,  to  wit: 
First.  That  T.  G.  Morgan,  and  the  suretiea 
on  his  official  bond,  were  liable  in  law  for  th» 
of  $S9,015.27,  an  amount  of  treasury  notes 
received  by  T.  G.  Morgan,  collector,  in  pay- 
ment of  public  dues,  and  lost  by  him,  or  atoleD 
from  him  while  in  hia  poascasion,  after  theiy 
had  been  marked  'cancelled,'  and  before  thor 
were  depoaited  in  the  postoffice;  for  whi^ 
purpose  they  had  been  put  up  in  a  bundle. 

"And,  on  the  day  and  date  aforesaid,  the  at- 
torney of  the  United  States  aforesaid  fnither' 
prayed  the  court  to  charge  the  jury — 

"Second.  That  the  defendant,  T.  G.  Mor- 
gan, and  the  auretiea  on  hia  official  bond,  wer^ 
'iable  in  law  for  the  aum  of  $1,074.89,  beine 
he  amount  of  two  trensury  notes  of  five  bun— 
dred  dollars  each,  and  the  interest  thereon; 
h  notes  were  received  in  payment  of  pub-— 
luea  by  T.  G.  Morgan,  collector,  atoleiv- 
from  his  ofHce,  altered,  and  afterwards  again  re^ 
ceived  by  him. 

"The  court  refused  to  give  the  above  charged 
as  required,  but  charged  the  jury  that,  if^ 
they  believed,  from  the  evidence  before  theni^>' 
that  the  treasury  notes  io  controversy  were  n — 
ceived  by  the  defendant  in  payment  of  revenue^ir 
and  that  he  took  receipt  upon  the  back  of  them*- 
when  received  from  the  peraons  paying  thenv- 
in,  and  cancelled  them  on  the  face  of  each  ac— - 
cording  to  law,  and  had  them  put  into  a  bundle 
in  the  usual  manner  for  tranamitting  them  U^ 
the  Trcaaury  Department,  and  gave  ordera  U^ 
the  person  who  had  been  in  the  habit  of  de — 
livering  them  at  the  postoflice  to  deposit  then*- 
there  for  transmission,  and  they  were  loat  or' 
purloined  without  the  knowledge  or  consent  o^ 
defendant,  he  is  not  answerable  to  the  plain' 
tiff  for  them.  And  the  court  further  charged 
the  jury,  that  if  they  believe  from  the  evi- 
dence that  the  two  treasury  notes,  amountia^ 
to  (1,074.89,  were  part  of  the  treasnry  note  ■« 
cancelled,  and  intended  to  have  been  forwaid- 
Howkrd  tl. 
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ed  to  tlw  Treasury  Department,  but  hiul  been 
167*]  subsequently  so  altered  'without  the 
knowledge  or  consent  of  the  defendsiiit,  BO 
to  make  them  appear  to  be  gentiine,  and 
afterwards  received  them  in  payment  of  duties 
belinving  them  to  be  genuine,  he  is  not  respon- 
sible to  the  plaintiff  for  them,  but  is  entitled 
to  a  credit  on  the  account  of  the  plaintiff  fcv 
tluit  amount. 

"Wherefore,  the  attorney  of  the  United 
States  aforesaid  tendera  this  his  tnll  of  excep- 
titma  to  the  said  refuaal,  and  prays  the  same 
m&y  b«  made  a  part  of  the  record. 

"Theo.  B.  McCaleb,  [L.  8.] 

"U.  S.  Judge. 

"And  aftenrarda,  to  wit,  on  the  eth  day  of 
February,    1S4B,   the    following   bill    of   e^ccep- 
tiona,  taken  by  the  counsel  of  the  defendants, 
wM  aied: 
"The  United  States  v.  Thomaa  Oibbea  Morgan 

and  others. 
In  the  United  States  Circuit  Court,  in  and  for 

the  Fifth  CSrcuit  and  District  of  Louisiana. 

"Be  it  remembered,  that,  at  the  December 
t«nn  of  said  court,  on  the  trial  of  the  above- 
Huned  ease,  on  thia  Saturday,  the  2Bth  day  of 
January,  in  the  year  184S,  after  the  defendants 
had  introduced  evidence  to  show  that  the  item 
charged  by  the  said  T.  0.  Morgan  in  his  ac- 
count for  the  second  quarter  of  the  year  1S42, 
for  safe  keeping  and  disbursement  of  public 
moneys  from  12th  July,  1842,  to  26th  July, 
1S43,  being  commission  thereon,  amountingto 
the  ram  of  $28,169.44,  was  reasonable  and 
just  under  the  circumstances,  and  which  said 
item  had  been  disallowed  by  the  accounting 
officer  of  the  Treasury  Department;  and  after 
the  argument  on  both  sides  had  been  closed, 
and  b^ore  the  jury  had  retired,  the  counsel 
for  the  defendants  aforesaid  requested  and 
prayed  the  court  to  charge  the  jury  sa  follows: 

"That  the  defendant,  T.  Q.  Morgan,  when 
acting  as  collector  of  the  customs,  not  being 
under  the  law  a  disbursing  officer,  and  the  pay- 
ment «i  the  drafts  drawn  on  him  by  the  Treas- 
ui«r  of  the  United  States  not  being  in  the 
aonrae  of  bis  duties  as  collector,  he  is  entitled 
to  a  reasonable  compensation  for  his  risk  and 
trouble  In  keeping  and  disbursing  the  money, 

"The  court  refused  to  give  the  above  charge 
at  nqnired,  but  charged  the  jury  that,  under 
Om  law,  the  defendants  were  not  entitled  to 
the  credit  and  compensation  by  them  claimed 
as  aforesaid. 

"Wherefore  the  defendants,  by  their  coun- 
sel, tender  this  their  bill  of  exceptions  to  the 
■aid  refusal,  and  pray  that  the  same  may  be 
mads  a  part  of  the  record. 

"Theo.  H.  McCaleb,  [L.  S.] 

"TT.  S.  Judge." 
IS8*]     *The  attorney  for  the  United   States 
Mud  out  A  writ  of  error,  and  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr.  Crittenden  (Attorney- 
General)  for  the  plaintiffs  in  error,  no  counsel 
tfpeMiing  for  the  defendants. 

Mr.  Crittenden  contended  that  the  court 
erred  to  the  preju^oe  of  the  United  States  in 
tha  instnictions  given,  and  also  in  refusing  to 
■h*  those  requested  on  their  part,  and  that  the 
defenae  allowed  by  the  court  below  did  not  dis- 
!,  and  ought  not  to  discharge  the  coUect- 
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or  and  his  sureties  in  this  action  on  his  official 
bond,  and  referred  to  United  States  y.  Pibscott, 
3  Howard,  578. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

This  was  an  action  on  an  official  bond,  given 
to  secure  the  faithful  performance  of  duty  by 
one  of  the  defendants,  as  collector  of  the  port 
of  New  Orleans.  i 

His  appointment  took  place  in  June,  1841, 
and  the  bond  was  dated  in  December  of  the 
same  year,  end  the  condition  was  averred  to 
have  been  broken  in  1843  by  not  paying  over 
large  sums  of  money  collected  for  the  United 
States,  and  by  not  making  seasonable  returns 
of  his  accounts. 

The  breaches  were  denied,  and  at  the  trial  it 
would  seem  that  evidence  was  given  in  relation 
to  them,  and  the  jury  returned  a  verdict  for  the 
plaintiffs  for  $60,669.67. 

But  something  like  $100,000  more  appear  to 
have  been  claimed,  which  the  jurj,  under  the 
instructions  given  by  the  court,  disallowed,  and 
exceptions  were  thereupon  filed  to  these  in- 
structions. 

The  object  and  character  of  the  exceptions 
are  intelligible  by  means  of  what  is  stated  by 
the  judge  in  connection  with  them,  though  no 
preliminary  evidence  is  set  out,  on  which  the 
points  of  law  arose. 

This  mode  of  drawing  up  a  bill  of  exceptions 
is  defective,  as  the  material  facts  or  proofs  on 
which  the  instructions  rest  should  be  inserted 
before  the  instructions,  in  order  that  we  may 
see  if  the  points  arise  on  which  they  are  given, 
and  to  which  exception  is  taken.  Zeller't 
Lessee  v.  Eckert  et  al.  4  Howard,  2B7,  298; 
Vasse  V.  Smith,  6  Cranch,  233,  234;  3  Howard, 
ess,  656. 

The  treasury  transcript  in  support  of  the 
suit,  and  the  precise  breach,  and  the  instruc- 
tions or  circulars  from  the  department  as  to  the 
mode  of  cancelling  and  transmitting  the  notea 
in  the  present  case,  should  appear,  so  far  as 
material,  as  well  as  the  evidence  how  they  were 
in  fact  cancelled,  and  what  has  probably  be- 
come of  them  since. 

'But  considering  that  we  can,  by  [*lSft 
way  of  inference  from  the  instructions  in  the 
form  in  which  they  were  given,  ascertain  the 
substance  of  the  facts,  and  save  delay  in  send- 
ing the  case  back  for  a  fuller  and  more  techni- 
cal bill  before  deciding  the  point  of  law  pre- 
sented, we  have  concluded  to  state  our  opinion 
now  on  those  points. 

And  neither  party  can  complain  of  this,  when, 
as  here,  neither  has  objected  to  the  imperfect 
form  of  thia  bill,  and  when  the  questions  on 
which  the  judge  instructed  the  jury  are  appar- 
ent, and  are  not  pretended  to  have  been  ab- 
struse or  irrelevant,  but  related  to  the  gist  of 
the  matter  in  controversy.  Etting  v.  Bank  of 
the  United  Statea,  11  Wheaton,  60. 

The  material  facts,  from  wEiat  ia  developed 
in  the  charge,  seem  to  have  been,  that  the  cot- 
lector  received  near  $100,000  for  duties  in 
treasury  notes,  and  cancelled  them;  but  after 
being  put  up  in  a  bundle  to  be  sent  to  the 
Treasury  Department,  through  the  poatofiice, 
and  orders  given  to  the  servant  accustomed  to 
deliver  packages  there  to  deliver  these,  tt^<£Vxi>.- 
dle  was  stolen  or  loat. 
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It  appeared  further,  that  two  of  these  notea 
for  9500  each  were  soon  after  altered  and  pre- 

•ented  to  the  collector  in  payment  of  other 
duties,  and  received  by  him  as  genuine. 

One  of  the  instruetiona  excepted  to  waB,  that 
if  these  last  two  notes  were  taken  bj  tbe  col- 
lector without  his  knowledge  or  consent  to 
their  alteration,  and  if  tbej  appeared  to  be  gen- 
uine, and  he  believed  them  to  be  so,  he  was 
not  liable  for  their  amount  and  interest. 

But  we  all  agree  in  cminion  that  this  instruc- 
tion was  erroneous.  A  collector  is  bound  to 
take  genuine  money  or  notes  ratber  than  coun- 
terfeit onea,  or  the  government  would  be  ex- 
posed to  infinite  frauds  and  losses.  The  collect- 
or, too,  need  not  thus  suffer  in  a  case  like  this, 
as  he  is  required  to  keep  a  register  of  all  treas- 
ury notes  received,  and  from  whom  taken; 
and  if  any  prove  to  be  counterfeit,  or  altered, 
be  has  a  remedy  in  hie  own  name,  or  that  of 
tbe  government,  for  the  amount  on  tbe  person 
wbo  paid  tbem  in. 

It  is  well  settled,  likewise,  that  an  attempted 
payment  in  counterfeit  money,  as  cash,  is  in 
law  no  payment.  Ellis  v.  Wild,  6  Mass.  321 ; 
Young  V.  Adams.  Ibid.  182,  1S6;  Jones  et  al. 
V.  Ryder  et  al.  6  Taunton,  488;  Salem  Bank  v. 
Gloucester  Bank,  17  Mass.  1,  27,  28;  2  Johns. 
455;  e  D.  &.  E.  62.  And  as  tbe  collector  here 
baa  given  a  discbarge  for  the  duties  to  tbe 
amount  of  these  notes,  and  has  acknowledged 
the  receipt  of  payment  for  the  duties  to  the 
government,  as  well  as  the  importer,  and  re- 
ceived or  paid  over  nothing  for  tbem  which  he 
was  authorized  to  receive,  he  must  stand 
cttarReable  for  that  amount. 
laO  ]  *He  was  no  more  juatifled  in  taking 
cancelled  treasury  notes  for  duties  than  in  tak- 
ing waste  paper,  and  it  was  his  particular  duty 
to  see  that  they  had  not  been  cancelled  or  coun- 
terfeited; and  in  the  schedule  of  the  treasury 
notes,  wbicb  he  was  obliged  to  keep,  he  had 
ample  means  of  detection.  Thouiiib  the  govern- 
ment migbt  still  possess  a  remedy  against  the 
importer  for  the  duties,  there  having  yet  been 
no  valid  payment  by  him,  yet  this  is  no  bar, 
if  they  choose  to  resort  to  tbeir  remedy  on  tbe 
bond  of  tbe  collector,  for  his  official  negligence 
and  wrong  in  tnking  for  their  revenue  counter- 
feit or  cancrlled  notes. 

The  other  instruction  presents  a  question  of 
more  difficulty.  It  was,  that  the  collector  was 
not  liable  for  the  treasury  notes  which  be  had 
received  for  duties,  if  they  had  been  duly  can- 
celled, after  received,  and  were  put  up  and  or- 
dered to  be  delivered  at  the  postoffice  for  trans- 
mission to  tbe  Treasury  Department,  though 
they  were  lost  or  purloined  (without  his  knowl- 
edge or  consent)  before  placed  in  the  charge  of 
the  postoffice. 

A  majority  of  us  think  that  this  instruction 
also  was  erroneous.  It  Is  manifest  that,  if  the 
notes,  though  cancelled  for  security  in  keeping 
them  till  transmitted,  were  still  to  be  regarded 
for  any  purpose  as  money,  the  collector  must 
be  considered  as  liable  for  their  amount  till 
paid  to  the  department,  or  actually  delivered  at 
the  postoffice,  in  conformity  with  the  orders  of 
the  department.  It  would  then  be  a  liability 
on  his  bond  to  pay  over  what  money  be  had  re- 
ceived, as  tbnt  manifpstly  bnd  not  here  been 
done;  or  it  would  be  a  liability  to  perform  his 
dvtv  as  promised  in  bis  oath  and  bond,  and  aa 
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required  by  law  and  treaaury  instnietioiu — to 
transmit  or  pay  over  the  notes,  and  which,  con- 
sidering them  as  money,  it  cannot  be  pretended 
be  has  done.  On  this  it  is  enough,  in  support 
of  his  continued  responsibility,  to  refer  to  The 
United  States  v.  Prescott,  3  Howard,  578. 

But  were  these  notes,  when  lost,  still  moneyl 

It  is  true  that  originally  they  were  by  law  to 
be  received  as  money.  Act  of  12th  Octo- 
ber, 1837,  6  Stat,  at  Large,  202,  sec.  0.  The 
fact  that  he  is  liable  for  the  intereat  on  these 
notes  after  received  and  cancelled,  and  until 
they  reach  the  department,  appears  to  favor  the 
idea  that  the  notes  were  still,  for  some  purposes 
at  least,  to  be  treated  as  continuing  money  be- 
tween the  collector  and  the  department,  fi 
Stat,  at  Large,  203,  sec.  7. 

But  if  this  view  be  not  clearly  snat^uAble, 
and  we  doubt  whether,  under  aU  the  circum- 
stances, after  cancelled,  they  can  be  regarded 
as  money,  or  money's  worth,  for  the  purpose 
of  sustaining  this  action,  yet  it  is  clear  that  tbejr 
still  possess  some  *va!ue  aa  vouchers,  [*ICI 
and  as  evidence  for  the  Treasury  Department 
that  they  have  been  redeemed. 

It  is  still  clear,  also,  that,  though  cancelled, 
the  Treasury  Department,  unless  having  poa- 
session  of  tbem,  is  exposed  to  expense  aiut  loss 
by  their  being  altered,  and  the  cancellation  re- 
moved or  extracted,  and  their  getting  again  into 
circulntion.  as  two  did  here,  and  being  twice 
paid  by  the  government. 

For  that  reason,  these  notes,  though  can- 
celled, are,  by  law  and  treasury  orders,  to  be 
transmitted  to  the  department,  and  when  re-  . 
ceived  there  are  to  be  credited  to  tbe  collector; 
but  not  till  then,  as  a  general  rule.  If  the  col- 
lector, therefore,  fails  to  send  tbem  there  or  to 
do  all  which  is  proper  to  get  them  there,  by 
having  them  put  into  the  actual  possession  of 
some  public  transmitting  agent  like  the  post- 
office,  he  fails  in  his  duty ;  and  it  is  not  enough 
for  him  to  say,  in  justification,  as  in  this  case, 
and  as  tbe  court  below  upheld,  that  he  gave 
orders  to  the  accustomed  servant  to  put  tbem 
in  tbe  postoffice. 

That  servant  was  his  own  agent,  and  not  the 
agent  of  the  Treasury  Department.  He  allowed 
the  notes  to  be  lost  or  stolen  before  reaching  the 
postoffice.  His  employer  must  suffer  by  hia 
neglect  or  unfaithfulness  rather  than  third  per- 
sons. The  condition  of  the  bond  of  tbe  col- 
lector has,  therefore,  in  this  view,  never  been 
fulfilled,  and  prima  facie  he  is  technically  lia- 
ble for  its  penalty,  end  is  in  justice,  ■«  well  as 
law,  responsible  for  the  amount  of  the  injury 
thus  caused  by  himself  or  his  own  agent. 

The  rule  of  dnmage  would  be  the  amount  of 
the  notes — unless  it  appoared,  as  here,  that  they 
bad  been  cancelled,  .tnd  unless  it  was  shown 
that  the  government  had  Biiffered,  or  waa  likely 
to  suffer,  damage  less  than  their  amount.  How 
much  is  the  real  dsma^,  under  all  tbe  drcum- 
stances.  is  a  question  of  fact  for  tbe  jury,  and 
should  he  passed  fm  by  them  at  another  trial. 

Only  that  amount  rather  than  the  whole  bond 
need,  in  a  liberal  view  of  the  law,  and  of  his 
t>ond,  be  exacted;  and  that  amount  neither  he 
nor  his  suretips  can  reasonably  object  to  paying. 
when  he,  by  the  neglect  of  himself  or  hia  agent. 
has  caused  all  the  injury  which  he  is  in  the  end 
required  to  re-imburse.  And  if  any  equitiea  ex- 
ist to  relieve  him  from  that,  none  of  which  ara 
Howard  II- 


Gbukeb  v.  Tbk  Umnii  States. 


■e«n  by  ue,  it.  murt  be  done  by  Congress  ftnd 
not  the  courts  of  Isw. 

AnTthJDg  leas  than  thia — any  less  strict  rule, 
In  the  public  BdnuRistrstion  of  the  finances, 
would  le«ra  STerTthing  loose  or  unsettled,  and 
cause  iiifliiit«  embarrBsaments  in  the  accounting 
offioea,  ADd  numerous  losses  to  the  government. 

The  argumeDt  which  has  been  presBcd  to  ex- 
1«1"}  onerste  him  "even  from  this  extent  of 
liability  rests  on  sn  erroneous  impression  that 
he  was  acting  as  ■  bailee,  and  under  the  respon- 
Hibilities  of  only  the  ordinary  diligence  of  s  de- 
pository as  to  the  cancelled  notes,  when  in  truth 
he  was  acting  under  his  commission  and  duties 
by  law,  BB  collector,  and  under  the  conditions 
of  his  bond.  The  collector  is  no  more  to  be 
treated  as  a  bailee  in  this  case  than  he  would 
be  if  the  notes  were  still  considered  for  all  puT' 
poaes  aa  money. 

Hedidnotreceiretbem  as  a  bailee,  but  as  a  col- 
lecting ofGcer.  He  is  liable  for  them  on  his  bond, 
and  not  on  any  original  bailment  or  lending. 

And  if  the  case  can  be  likened  to  any  species 
of  bailment  in  forwarding  them,  by  which  they 
were  lost,  it  is  that  of  a  common  carrier  to  trans- 
mit them  to  the  treasury,  and  in  doing  which 
he  is  not  exonerated  by  ordinary  diligence,  hut 
must  answer  for  losses  by  lan^ny  and  even 
robbery.  2  Salk.  Rlflj  8  Johns.  213;  Angel  on 
Carriers,  sees.  1,  9. 

Iiliially,  we  decide  on  this  last  question  as  a 
matter  of  law  this,  and  this  only,  namely,  that 
the  collector  is  liable  for  all  the  actual  damages 
sustained  by  his  not  returning  the  notes  as  re- 
quired by  law  and  official  circulars;  or  for 
putting  them  in  the  postoffice  so  as  to  be 
turned.  S  Stat,  at  Large,  203.  But  how  much 
this  damage  was  is  a  matter  of  proof  before  Ihi 
jury,  fixing  the  real  amount  likely  to  bnpppn 
from  their  getting  into  circulation  again,  aa  twc 
of  them  did  here,  from  delay  and  inranvcnienof 
in  obtaining  the  proper  vouchers  to  settle  ac 
counts,  from  the  want  of  evidence  at  the  de 

Sartment  that  the  notes  had  been  redeemed,  oi 
rom  any  other  direct  consequence  of  (he  breach 
of  tbe  condition  of  his  bond,  and  of  hii 
tions  under  it. 

Their  return  in  the  mode  prescribed  was  by 
the  original  treasury  note  law  deemed  impor- 
tant "to  promote  the  public  interexts  and  con- 
venience, and  secure  the  United  States  and  the 
holders  of  said  notes  against  fraud  and  loases." 
Sec.  I2th  of  the  Act  of  1837,  before  cited. 
The  neglect  to  do  this  is  a  mnnifcst  and  injuri- 
ous breach  of  his  bond. 

The  judgment  below,  then,  must,  for  both  of 
those  instructions  excepted  to,  be  reversed,  and 
the  case  sent  back  for  another  trial,  in  conform- 
ity with  tbe  principles  we  have  laid  down. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran. 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  Is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
16S*1  CSrcuit  Court  in  this  cause  be,  'and  the 
same  ie  hereby  reversed;  and  that  this  cause  be 
■ad  the  same  is  hereby  remanded  to  the  aaid 
Oreoit  Court,  with  directions  to  award  a  venire 
fMiu  da  no**. 
1>  lb  eO. 


ERICH  CHRISTIAN  LUDWIG  GRUNER, 
Claimant  of  the  Schooner  Fairy,  her  Tackle, 
etc..  Appellant, 

THE   UNITED   STATES. 

Jurisdiction — agreement  that  amount  in  contro- 
versy is  more  than  $2,000  will  not  give,  where 


a  Ibe  reglalr;,  llila  Is  insufficient  to  being  »«  case 
dthln  tbe  Jarladictloa  of  this  court,  althoUBh  an 
"'""""■■•  bj  counael  was  Bled  admitting  the  val- 
.  .-  u .___  j^jj  thouaanfl  dol- 


e  of  the  veiMl  to  be  c 


nine  the  right  t 
it  JurisdicUon. 


—  —  .ourt  wonld  only  deter- 
tbe  proceeds  of  sale,  via.,  |860, 
therefore  be  dlsmlBBed,  (or  want 


THIS  was  an  appeal  from  the  District  Court 
of  the  United  SUtea  for  the  District  of  - 
Texas. 

The  facts  of  the  case  are  sufficiently  stated 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Sherwood  for  the  ap. 
pellant,  and  Mr.  Crittenden  (Attorney -Gen- 
eral) for  the  appellees. 


The  schooner  Fairy  was  seized  by  the  collect- 

■  of  the  port  of  Galvcaton  for  a  violation  of 
the  registry  aets  of  the  United  States,  and  li- 
beled in  the  District  Court  for  the  District  of 
Texas. 

A  few  days  before  abe  was  seized  by  the  eol- 
leetor,  she  had  been  seized  by  the  Sheriff  of 
Galveston  County  upon  process  of  sequestra- 
tion issuing  from  a  state  court  at  the  instance 
of  Gruner,  the  appellant.  He  appeared  in  the 
Admiralty  Coiirt,  and  denied  that  theveaael  was 
liable  to  forfeiture  under  the  registry  acta;  and 
averred  that  he  had  an  equitable  lien  upon  her 
the  full  amount  of  her  value,  by  reason  of 

tain  transactions  with  a  man  by  the  name  of 
Fruh,  which  are  set  out  at  large  in  his  answer; 
that  he  had  proceeded  to  enforce  this  lien  in 
the  proper  court  of  the  State  of  Texas,  and  had 
obtained  process  of  sequestration  against  the 
"  ■  ,  which  liad  been  duly  served,  and  that 
as  in  the  custody  of  the  sheriff  of  Galves- 
ton County  upon  thin  proi^esH  when  she  was 
seized  by  the  rollector;  and  he  denied  that  the 
IM.itrict  Court  had  jurisdiction  to  pr-jceed 
aiiuinst  her  when  she  was  previously  in  custo- 
dy  of   the   law   upon   proress   from   the   State 

MTiile  the  suit  was  pending  in  the  District 
Court,  a  written  agreement  was  filed  between 
the  district  attorney  and  the  •proctor  (•164 
for  the  claimant,  by  which  it  whs  stipulated, 
that,  upon  the  attorney  for  the  United  Stafes 
procuring  an  order  from  the  District  Court  for 
the  sale  of  the  vps-'pI,  and  upon  a  similar  order 
being  obtained  from  the  state  court,  the  vessel 


Note. — .Tu  rind  let  Ion  of  U-  8.  Supreme  Court  de- 
lendent  on  omonnt.  Interest  cappot  be  added  to 
Ive    iiirUillctlob.      How   value   of   thing  demanderl 


1U4                                       StiPuaiK  CocBT  or  tee  United  States.  1850 

should  be  sold,  and  tie  proceeda  paid  into  the  ^A  «tatDte  of  tbe   State  of  Mew  T«rk  prorldM, 

,.gi.i„  of  ih.  Di,i,ici  00^  of.th.  c*rf  KtfT'£  S".  Sf'S^J  S°?«Si°°iJ; 

States,  to  abide  the  ultimate  decision  of  the  pass  for  plalntllT.  he  ahail  bave  judsment  aDd  ex- 
suits  in  the  two  courts;  the  rights  of  neither  eeutlon  not  only  agalnBt  the  partj  bronght  Into 
p.rt,  lo  b.  prejudiced  by  tb.  «!..  Th.  ..le  K",'i,'Sy;it  KSl  ??«."". 'SSt'U^ 
was  accordiagl;  ordered;  and  the  schooner  was  the;  had  all  been  Cakea  and  brought  Into  coart  br 
sold  by  the  marshal  for  $850,  and  the  proceeds  'iftue  of  sucb  proceaa ;  bui  it  abaLL  not  be  lawrul 
paid  into  the  registry.  And  upon  the  final  hear-  J^;^"^^  °lgl"Bltb.t''L}epro^ty%°  SSF'pJriSS 
ing  of  the  case  the  court  condemned  the  Fairy  not  brought  into  court. 

as  forfeited  to  the  United  States,  and  disallowed  *T''«,''«    '    Judgment    wih    gl«n    In    New    Tort 

the   claim   of  Gruner  under   the   sequestration  Ifi^a'ind  w^  ne"e';  wrv^ 'wit"  p^SISS.  2nd  llo 

from  the  state  court.  action  was  brought  against  him  In  Louisiana  upjo 

There  is  an  agreement  in  the  record  signed  bj  '^'^    JudRment.    a    peremptory    eiccpl Ion.    Id    ttw 

.,        ..                   e  .^            J.-           »     ....        ^    L  -,  naturp   of    a    demurrer,    that    "the   ]udeinent    siMd 

the  attorneys  of  the  parties,  admitting  that  the  upon  i,  not  one  upon   which  suit  oia   be  brougbl 

schooner  was  worth  over  two  thousand  dollars,  against    Che    defecdajit    in    tbla    court,"    was    wed 

This  brief  fltatement  will  show  how  the  ques-  '"";.°1„^^„  ^.^  „^^  ,„,,„a   t,  ,^,  ^^,  „,  „^   ^„ 

tion   of  jurisdiction  arises   in  this  court.     And  aeciare    that    a    Judgment    rendered    In    one    State 

as  we  think  the  case  must  be  disposed  of  upon  against  the   person   of  a   dciien  of  anotber.   who 

thof  niipfttinn  it  in  nnnp^pRRarv  tn  nf  nto  mnrp  nar-  ^ad   DOt  been   sprred   with    process   or   Toluntarllr 

tliatquestion,itis  unnecessary  to  state  more  par  ^^^^  aetense.  should  have  such  (alth  and  credit  1^ 

tieularly  the  facts,  or  the  points  oi  law  which  evtrj  other  state  as  It  bad  In  tbe  coarta  of  the 

arose  on  the  trial,  and  which  are  fully  discussed  state  In  which  It  wag  rendered, 

in  the  printed  arguments  filed  in  the  case.  —,,^ 

The  vessel  has  been  sold  by  the  consent  of  fTHIS  cose  was  brought  up  by  writ  of  error 

the  parties,  and  the  proceeda  of  sale  paid  into  ■*-   "o™  *•>«  Circuit  Court  of  the  United  States 

the  registry.     This  sum  of  money  is  the  only  for  the  District  of  Louisiana. 

matter  iu  controversy  in  this  court;  and  if  the  Mr.  Justice  McKiniey  did  not  sit  on  the  trial 

decree  of  the  District  Court  is  affirmed  or  re-  "'  tt^'S  "ause  in  the  Circuit  Court, 

versed,   the   decision    would   do   nothing   more  ^  February,  1849,  there   were  two  commer- 

than  determine  the  right  to  this  money;  and  the  t"al  houses,  one  trading  under  the  name  of  A. 

sumpaidintotheregistryisfarbeiowtbeamount  H.  Gossip  &  Co.,  in  New  York,  and  the  other 

necessary  to  give  jurisdiction  to  this  court.  ""d*"'  tlie  nome  of  Gossip  A  Co.,  in  New  Or- 

It  is  true  that  there  is  an  admission  by  the  'eana.     The   Srm   of  A.  H.  Gossip   &  Co.   con- 

partiea,  as  we  hare  already  stated,  that  the  ves-  sisted    of   Aurungzebe    H.    Gossip    and   Joseph 

sel  was  worth  more  than  two  thousand  dollars.  Calder,  and  the  firm  in  New  Orfeans  consisted 

And  this  admission  would  he  evidence  of  the  "f  George  H.  Gossip  and  James  D'Arcy. 

value  where  nothing  to  the  contrary  appeared  0"  the  4th  of  February,  1849,  the  New  York 

in  the  record.   But  the  consent  or  agreement  of  ^°^^e  "^rew  the  following  bill  of  exchange  np- 

parties  cannot  give  jurisdiction  to  this  court,  "i  the  New  Orleans  house,  vii.: 

Its  appellate  power  is  regulated  and  limited  by  51^461  87-100.     New  York.  4th  February,  1839. 

'*■'''■  "Four   months   after   date,  pay   to   our   own 

And  as  it  appears  on  the  face  of  the  record  order   fourteen   hundred   and   siity-one    87-100 

that  the  sum  in  controversy  is  below  two  thou-  dollars,  value  received,  and  charge  the  same  to 

sand  dollars,  the  appeal  must  be  dismissed  for  account  of 

want  of  jurisdiction.  (Signed)               "A.  H.  Gossip  &  Co. 

Order.  "157  Water  St.,  New  York." 
"To  Messrs.  Gossip  &.  Co., 

This  cause  came  on  to  be  heard  on  the  tran-  ..gt.  Charles  St..  New  Orleans.      (Accepted.) 

script  of  the  record  from  the  District  Court  of  "Accepted-                                    Gossip  i,  Co 

the   United   States   for  the  District   of   Texas,  "indorsed:'                  "A.  H.  Gossip  ft  Co. 

and  was  argued  by  counsel;  on  consideration  ..j,  stewarf,  5  PUttt  St." 
whereof,    it    is    now    here    ordered,    adjudged 

and  decreed  by  this  court,  that  this  cause  be,  "This   bill   appeared   to   have   passed    ["!•• 

and  the  same  is  hereby  dismissed,  for  want  of  '"*"  the   hands  of  Kctchum,  Rogers,  and   Be- 

iurisdictiou.  ment,  and  not  to  have  been  paid  at  maturity. 

In    February,    1840.    Ketchum,    Rogers,    and 

'~~^~  Betnent    brought    an    action    in    the    Superior 

.      -.^^   »..^^,    ^  ,   ...   1      n  Court  of  the  Cityof  New Vorkagainstthedraw- 

165']    "JAMES   D'ARCY,   Plaintiff   in   Error,  g„  ^„j  acceptors  of  the  bill,  ^z.,  Aurungiebc 

V.  H.    Gossip,   Joseph    Calder,   George   H.   Gossip. 

MORRIS  KETCTITUM,  THOMAS  ROGERS,  and  and    James    D'Arcy.      The    suit    was    brought 

Edwin    Bement,    (Copartners,    trading    under  npiiiiist  llicm  jointly,  and  the  declaration  con- 

the  Name  and  Firm  of  Ketchum,  Rogers  &  Inined  the  money  counts,  together  with  a  notice 

Bement.  that  the  bill  of  exchanire  would  be  given  in  evi. 
dcnee    under   these    counts. 

Judgment  against  non-resident  joint  debtor  not  The   record   did  not   show   that   any   prore»s 

served  with  process  is  not  entitled  to  credit  was  served  upon  either  of  the  (our  defendants. 

out  of  state  where  rendered.  George  H.   Gossip,  a   partner  in  the  New   (jr- 

NoTK, — When  servke  of  notice  to  appear  and  dc- .       Judcmcnts  of  stale  conrtn  do  not  operate  bejond 

fend   Is  neressery  to  validity  of  a  Judgment,      See  Ktnie    conns,     Sw    note    to    Jinrb.T    r,    Mayer.    10 

BOle  to  llolllngsworth  v,  Barbour.  4  Pc^t.  408,  Whent.  4fi.-i. 

.Tiidemont  of  state  tourta ;  when  conclusive,  and  .ItHlcnii-ntfl    of    state   courts:    effect   of    In    otbar 
,.rh»r.  ,.,^1    In  annrbpr  niitii.     Hee  nots  to  Mills  V.  I  stales,  and  bow  far  concliixlve  la  federal  eodrti. 
I      JuUgments  of  state  courti.  not  reversed  by  a  m- 
Howard  II. 
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Ii>ui«  bouse,  voluntarily  appeared.  The  record 
contained  a  au^estion  that  neither  the  declara- 
tion nor  Ulf  notice  of  the  rule  to  plead  thereto 
h«d  been  served  on  the  defendants  Aurungzebe 
H.  Goasip,  Joseph  Calder,  or  James  IXArcy. 
Geor(;e  U.  Gossip  pleaded  the  general  issue, 
and  gave  notiee  of  a  Bet-off. 

In  December,  1846,  the  cause  was  called  for 
trial,  but  George  H.  Gossip  made  default.  A 
jury  was  empaneled  to  assess  the  damages,  who 
gave  the  foUoning  verdict,  viz.: 

"That  the  said  George  H.  Gossip  did  under- 
take and  promise  in  manner  and  form  as  the 
said  plaintiffs  have  above  thereof  complained 
against  him,  and  they  asseas  the  damages  of  tba 
aaid  plaintiffs,  by  reason  of  the  non -perform- 
ance of  the  said  several  promises  in  the  said 
declaration  contained,  to  the  sum  of  $1,418.81, 
beaidea  their  costs  and  chorgea  by  them  about 
their  suit  in  that  behalf  expended,  and  for  tboae 
costs  and  chargee  to  six  cents. 

"Therefore  it  ia  considered  that  the  aaid 
plaintiSa  do  recover,  against  the  eaid  George  H. 
Goaaip  and  James  lyArcy,  their  damages  afore- 
said, by  the  jury  aforeaaid,  in  form  afore- 
said, and  also  the  sum  of  $52,06,  for  their 
said  coata  and  charges  by  the  said  court  now 
here  adjudged  of  increase  to  the  aaid  plaintiffs, 
and  with  their  asaent;  which  aaid  damages, 
coata,  and  chargea  in  the  whole  amount  to  il,- 
470.93i  and  the  said  defendants  in  mercy,  etc. 

"Judgment  aigaed  this  2Stb  day  of  January, 
1847.  Thomaa  J.  Oakley." 

The  above  judgment  was  rendered  against 
I^Arcy  as  weU  as  George  H.  Gossip,  under  a 
statute  of  the  State  of  New  York,  which  pro- 
vides that,  "where  joint  debtors  are  sued  and 
me  is  brought  into  court  on  proceas,  he  ahall 
answer  the  plaintiff;  and  if  judgment  shall  pass 
for  plaintiff,  he  ahall  have  judgment  and  exe- 
cution, not  only  against  the  party  brought  into 
court,  but  also  against  other  joint  debtora 
1S7*]  named  in  the  original  'procesa,  in  the 
aame  manner  as  if  they  had  all  been  taken  and 
brought  into  court  by  virtue  of  such  process; 
but  it  shall  not  be  lawful  to  issue  or  execute 


any  such  execution  aj^iiist  the  body  or  against 
the  sole  property  of  any   person   not   brought 

Under  this  judgment  against  D'Arcy,  Ket- 
clliim,  Rogers,  and  Bement  brought  a  suit  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  of  the  following  descrip- 
tion. The  suit  being  by  petition,  the  whole  of 
it  wiU  be  inserted: 

"The  petition  of  Morris  Ketchum,  Thomas 
Rogers,  and  Edward  ISement,  copartners,  doing 
business  under  the  firm  of  Ketchum,  Rogers, 
and  Bement,  humbly  shows,  that  petitioners  are 
citizens  of  the  State  of  New  York,  and  that 
Jamea  D'Arcy,  who  is  a  citizen  of  the  State  of 
LouiBiana,is  indebted  unto  petitioners  in  the  sum 
of  Sl,418.87  with  interest  and  coats,  for  this: 

"That  heretofore,  to  wit,  on  or  aboutDeccm- 
ber,  1846,  George  H.  Gossip  and  James  D'Arcy, 
being  jointly  and  severally  indebted  to  peti- 
tioners in  the  aforesaid  sum,  petitioners  recov- 
ered in  the  Superior  Court  of  the  State  of  New 
York  a  final  judgment  against  said  George  H. 
Gossip  and  Jamea  D'Arcy  for  said  sum  of 
$1,418,81,  with  costs;  which  said  judgment  was 
duly  and  legally  obtained  and  was  and  is  valid 
and  binding  upon  said  debtora  in  the  State  of 
New  York,  where  the  same  was  rendered  as 
aforesaid.  That  said  Gossip  &■  Company  was 
a  commercial  firm  composed  of  said  G.  II.  Gos- 
sip and  said  James  D'Arcy;  and  the  petitionera 
show,  that  in  virtue  of  aaid  judgment  they  are 
entitled  to  recover  of  said  D'Arcy  the  whole 
aum  herein  claimed ;  that  he  refuaes  to  pay  the 
same,  although  nmicably  requested  to;  all  of 
which  more  fuUy  appears  by  reference  to  the 
exemplified  record  of  aaid  judgment  and  pro- 
ceedings, made  part  hereof. 

"Petitionera  therefore  pray  said  Jamea 
D'Arcy  be  cited,  and  that  after  due  proceedings 
he  be  condemned  to  pay  petitioners  $1,418.81; 
$52.12  costs,  interest  at  the  rate  of  seven  per  cen- 
tum per  annum,  the  legal  interest  of  the  State 
of  New  York,  from  February  1,  1840,  till  paid, 
and   for   general   relief. 

"And  as  in  duty,"  etc. 
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_..    ..  _    . .   _r  states  where  the  subject  

the  eontroversv  is  the  same:  subject  (o  tbe  qi 
OcattoD  that  they  are  open  to  Inquiry  as  to 
Jarlsdletlon  of  the  court  wblch  gave  tnem,  am 
to  notice  to  the  defendant.  Corcoran  v.  C.tt 
peake  *  Ohio  Canal  Co.  4  Otto,  741 ;  Chrli 
Bnm" " ■ 


1.  200 ;  Amor;  v.  Amor7,  12  Am.  1 
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„eIL  5  Wall. 

Bcf.  SS;  S  Blsa. 

A  Jnannent  atalnit 

■atne  Intestate  appointed  m  another  State,  Btacy 
V.  Tbrather,  6  How.  44. 

The  D.  B.  courts.  In  action  on  state  Jndement. 
cannot  entertain  toy  plea  which  could  not  be  en- 
tertained tn  an  action  on  same  Judgment  brought 
In  the  conrta  o(  tbe  state.  InsuraDce  Co.  t.  Harris, 
7  Otto,  831 :  Montgomery  v.  Samory.  9  Otto.  482 - 
Wsrren  Msnufacturlng:  Co.  v.  astnn  Ins.  Co.  2 
Paine,  BOl ;  Aimitrong  v.  Carson,  2  Dall.  S02 ; 
Amori  V.  Amory.  12  *m  L.  Beg.  88 :  8  Blss.  26Q ; 
18  Inl.  Bev.  Kec.  1*6. 

A  Jadgment  In  one  state  Is  conclusive  between 
tba  parties  In  another  state,  and  In  ibe  federal 
ttmrta,  and  defendant  cannot  plead  any  fact  In  bar 
which  contradletB  the  record  on  which  the  suit  Is 
brangbt.  Field  v.  Qlbbs,  Pet  C.  C.  1S5 ;  Todd  v. 
Cmnb,  0  McLean,  ITS ;  Jacquette  t.  HunCIncton. 
2  McLean,  128 ;  It«ed  v.  Ross.  Baldw.  36 ;  ite  iTuas- 

1,  2  Am.  L.  T.  Baakr.  63 ;  2  Bank.  Reg.   140 

^jrance  Co.  t.  Harria.  7  Otto.  BM  :  Oi -■    '■-- 

■Ian.  1«  Am. 
lilt.  ed. 


Orleans,  8  Otto,  381 ;  Montgomery  v.  BamoTT,  99 
U.  S.  (6  Otto),  4S2;  Block  v.  CommlBSloner,  90  D. 
B.    (9    Otto).    SSe;    SUrk    v.    Starr,    04    U.    B.    (4 


iceedlnes  InaUtated 
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'    la    other    staCea.     Harris    v. 

w.    334 ;    D-Arcy    ■       "  '   ' 


Co.  2  hjne.  (..,_..       _.    .  .  _  .. 

466;  Webster  v.  Held.  11  How.  437;  On 
Qotilan.  la  Am.  L,  Reg.  181;  Arnott  v.  " 
Dili.  362;  Oalplo  v.  Page,  IS  Wall.  350; 
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Page,  IS 
4  Otto.  6 
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BOB;  Quno  v.  Plant.  4  C... 

Judgments  of  seceding  stales,  rendered  during 
the  civil  war,  are  valid  as  to  the  nartles,  and  mar 
be  enforced  In  Ibe  couria  of  the  Uulted  States— aa 
a  Judgment  tor  the  price  of  a  slave.  ITronch  v. 
Tomiln.  10  Am.  L.  Eeg.  N.  S.  641;  14  Inf.  Key. 
Itcc.  140. 

The  Jurisdiction  of  the  court  over  the  person  or 
subject  matter  may  be  loqulred  Into ;  want  of 
Jurisdiction  will  render  tbe  Judgment  unavaiiubte 
for  anv  purpose.  Gray  v.  Larrimore,  2  Abb.  U.  8. 
S42;  Harvey  v.  Allen.  2,'i  Int.  Rev.  Rec.  95. 

Recitals  In  a  judsmenl  or  decree  by  a  compotenc 

court  that  the  dcfeudants  were  legally ' 

Rre     prima     fade     evidence     thereof,     

Meade  r,  4  Sawy.  603. 

A  person  la  not  concluded  by  a  Judgment  r 
dered  against  him  while  In  slavery.  Wood 
Ward,  8  Cent  Ik  J.  188 ;  25  Ut^  Rev.  Bee.  64. 


moned. 


;  25  Int^  Rev.  Bee.  64 
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To  tbia  petition  there  was  attached  an  exem- 

fililicatioii  of  the  record,  with  some  few  irregu- 
arities  which  it  is  not  worth  while  to  specify. 

D'Arcj  appeared  and  Oled  the  following  ez- 
ceptiODS  and  answer ; 

"The  defendant  in  the  above  suit,  a  citizen 
of  the  State  of  Louisiana,  residing  in  New  Or- 
188*]  leans,  now  comes  and  excepts  *to plain- 
tiffs' petition  filed  in  said  suit,  that  the  same  is 
not  addressed  to  an^  court  of  the  United  States 
of  America,  and  ts  therefore  informal  and 
should  be  dismissed. 

"2d.  The  defendant  excepts,  that  the  judg- 
ment sued  upon  is  not  one  upon  which  suit  can 
be  brought  against  the  defendant  in  this  court. 

"3d.  The  defendant  excepts  to  said  judg. 
ment,  that  it  does  not  follow  the  verdict;  that 
the  same  is  not  signed,  and  is  not  final;  and 
that  the  same,  with  the  record  of  proceedings 
iu  the  suit  in  which  the  same  was  rendered,  is 
not  properly  certified,  as  required  by  law;  and 
the  said  record  is  upon  its  face  incomplete. 

"4th.  The  defendant  pleads  prescription. 

"If  the  above  exceptions  and  plea  are  over- 
ruled, the  defendant  for  answer  says,  that  he 
does  not  owe  the  plaintiffs  in  manner  and  form 
as  set  forth  by  them;  that  he  is  in  no  way  in- 
debted to  them;  and  prays  that  he  may  have 
judgment  thereof  in  his  favor,  and  that  said 
plaintiffs  be  condemned  to  pay  all  costs." 

In  May,  1618,  these  exceptions  were  argued, 
and  the  Circuit  Court  (Mr.  Justice  McKinley 
being  absent)  overruled  the  exceptions  and  gave 
tlie  following  judgment; 

"This  cause  having  been  argued,  and  sub- 
mitted to  the  court  on  the  8th  instant,  and  the 
court  having  maturely  considered  the  same  un- 
der the  law  and  the  evidence,  it  is  ordered,  ad- 
judged and  decreed,  that  there  be  final  judg- 
ment rendered  herein  in  favor  of  the  plaintiffs, 
Ketchum,  Rogers,  and  liement,  and  against  the 
defendant.  James  D'Arcy,  for  the  sum  of 
$1,4IS.81,  with  interest  thereon  at  the  rate  of 
seven  per  centum  per  annum,  from  the  1st  day 
of  February,  1640,  till  paid,  $52.12  costs  of  suit 
in  New  York,  and  the  coats  of  this  suit  to  be 

"Judgment  rendered  May  17,  1848. 

"Signed  June  17,  1848. 

"Theo.  H.  McCaleb,   [Seal) 

"U.  S.  Judge." 

A  motion  was  made  for  a  new  trial,  but  it 
was  overruled. 

D'Arcy  then  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Coxe  for  the  plaintiff 
in  error,  and  Mr.  Ketchum  for  the  defendants 

Mr.  Coxe,  for  the  plaintiff  in  error,  made 
the  following  points: 

The  distinction  frequently  expressed  by  this 
court  between  ^udgmenta  that  are  erroneous 
189*]  and  subject  to  reveraal  on  error,  'and 
thoae  which  are  essentially  defective  and  void, 
will  not  be  impugned  or  controverted;  but  it  is 
submitted  that  the  New  York  judgment  in  this 
case,  and  which  constitutes  the  sole  foundation 
of  the  present  suit,  is  so  essentially  defective, 
that  it  cannot  give  support  to  this  judgment. 

1.  It  is  not  aufiiciently  authenticated  as  the 
law  requires,  to  entitle  it  to  admission  in  evi- 

The  foundation  of  the  existing  law  on  this 
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subject  will  be  found  in  the  Constitution,  art. 
IV.  sec.  1,  which  provides  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  pub- 
lie  acts,  records,  and  judicial  proceedings  of 
every  other  state.  And  the  Congress  may,  l^ 
general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be 
proved,   and  the  effect   thereof." 

Congress,  by  the  Act  of  Uay  20,  1790  (1  8t»t- 
utes  at  Large,  102,  c.  11 1,  did  prescribe  this 
mode  of  authentication,  and  declare  that  the 
records  and  judicial  proceedings  of  the  courts 
of  any  state  shall  be  proved  or  admitted  in  aay 
other  court  within  the  United  States,  by  the 
attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  etc.,  that  tlie  said  at- 
testation is  in  due  form.  In  this  case  there  it 
no  seal  of  court  attached. 

In  The  United  States  t.  Amedy,  11  Wheat. 
407,  this  court  held  that  no  other  or  farther 
formality  ia  required  than  the  annexation  of  the 
seal;  the  act  of  Congress  requires  no  other  OiU' 
thentication.  That  was  tho  case  of  a  legisl*tiTe 
proceeding. 

In  Craig  v.  Brown,  1  Pet.  C.  C.  352,  where 
the  question  arose  as  to  the  authentication  of  a 
judicial  proceeding,  it  was  held  that,  whenever 
the  court  whoae  record  \b  certified  has  no  seal, 
this  fact  Should  appear  in  the  certificate  of  the 
clerk  or  in  that  of  the  judge,  and  where  there 

a  aeal,  that  should  be  appended.   The  record 
this  case  shows  that  the  court  has  a  seal,  yet 

ine  appears  on  the  paper.  This,  the  propv 
and  only  legal  authentication  of  a  judicial 
record,  is  admitted. 

The  judgment  does  not  appear  to  have 
been  signed  by  a  judge  of  the  Superior  Conit. 
In  his  attestation  the  Chief  Justice  calls  himaelf 
by  his  appropriate  title,  but  the  judgment  itaelf 

signed  Thomas  J.  Oakley,  without  any  desig- 

tion  of  office. 

3.  From  the  record  it  is  apparent,  not 
only  that  D'Arcy  never  was  served  with  proc- 
ess, or  in  any  manner  notified  of  the  pro- 
ceeding, but  it  fully  appears  that  there  was  no 
attempt  to  serve  him  witli  process,  for  none  was 
ever  issued;  none  to  aerve  him  with  a  copy  id 
the  declaration,  for  the  reason  assigned,  his  ab- 
sence from  the  jurisdiction  of  the  court ;  no  pro- 
ceeding against  him  by  public  notification  or 
otherwise,  to  inform  him  *of  the  pend-  [*170 
ency  of  the  suit;   no  averment  of  any  default 

arranting  a  judgment  in  his  absence. 

In  Mayhew  v.  Thatcher,  6  Wheat.  129,  Uiia 
court  held  that  the  record  of  a  judgment  in  a 
state  court  is  conclusive,  although  it  appon 
luit  was  commenced  by  attachment,  when 
the  defendant  appeared  and  made  defense. 

In  Hon  inga  worth  v.  Barbour,  4  Peters,  466. 
,i8  ™»rt  citfd  5  Johna.  37,  41;  3  Wils.  287; 
9  East.  1Q2;  8  Johns.  86,  00;  and  affirmed  the 
as  declared  by  Judge  Trimble  on  the  circuit, 
that,  "by  the  general  law  of  the  land,  no  conrt 
is  authorized  to  render  a  judgment  or  decree 
against  anyone,  or  his  estate,  until  after  due 
notice  by  service  of  process  to  appear  and  de- 
fend. This  prlnriplc  is  dictated  by  natural 
justice,  and  is  only  to  be  departed  from  in  cases 
expressly  warranli'd  by  law  and  excepted  out  of 
the  general  rule."    Sec.  also,  p.  475. 

The   objections    here    urged    were    distinctly 

presented  to  the  Circuit  Court  and  overruled. 

Howwd  11. 


D'Abct  t 
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The  proceedings  In  the  CIrcvdt  Court  are 
Bcarrely  leis  irregular  and  extraordinarj. 

1.  The  petition  is  addresBed  to  the  court  by 
a  name  unknown  to  the  law. 

2.  The  suit  U  instituted  against  D'Arcy 
alone,  upon  a  joint  judgment  against  two,  with- 
out aBsigning  any  reason  for  omitting  the  only 
party  who  had  appeared  in  the  New  York  court, 
and  who  alone  appears  to  be  party  to  the 
proceodingB  and  verdict  in  that  court. 

3.  In  setting  out  that  judgment,  the  peti- 
tioners have  miscalled  the  court  in  whifh  it  is 
•aid  to  have  been  rendered.  It  is  called  the 
Superior  Court  of  the  State  of  New  York.  In 
declarations  it  is  essential  that  the  plaintiff 
should  set  out  the  ground  of  hie  action  with 
the  most  rigid  particularity.  In  suits  upon 
judgments  this  is  especially  required.  Any 
variance  ie  fatal.  In  Coy  v.  H^ma«,  2  Str. 
1171,   plaintiff   declared   upon   a   judgment   for 

£386  Da.  Id,  aa  a  judgment  for  £388,  and  the 
variaaee  was  held  fatal.  In  Pope  r.  Foster,  4 
T.  R.  600,  which  was  an  action  for  a  malicious 
prosecution,  it  waa  held  that  an  averment  in 
the  declaration  of  the  day  of  trial  must  exactly 
agree  with  the  record  to  be  produced  to  sup- 
port it.  On  account  of  a  variance  as  to  the 
day.  Lord  Kenyon  nonsnitcd  plaintiff,  and  the 
court  refused  a  rule  to  set  aside  the  nonsuit. 
In  Green  v.  Bennett,  1  T.  R.  666,  an  action 
against  defendant  for  negligence  as  attorney, 
the  return  of  the  writ  aa  laid  in  the  declaration 
varied  from  that  in  the  record,  and  it  was  held 
fatal.  In  Purcell  v.  Macnamara,  S  East,  160, 
the  case  of  Pope  v.  Foster  was  overruled,  on  the 
single  ground  that  the  day  constituted  no  part 
ITI*]  of  thedescriptionof  the  judgment;  *bad 
it  he«n  so  laid,  the  variance  would  have  been 
fatal.  The  case  of  Green  t.  Bennett  is,  how- 
«Ter,  approved. 

4.  The  judgment  in  the  Circuit  Court  does 
not  correspoml  with  the  New  York  judgment, 
OB  which  suit  !■  brought.  The  petition  prays 
that  defendant  be  condemned  topay $1,418.81, 
«S2,18  coaU,  with  interest  at  the  rate  of  seven 
per  cent.,  the  legal  interest  of  New  York, 
from  Fehmary  1,  1840,  till  paid.  The  New 
York  judgment  Is  for  tl ,470.93,  including 
«oata,  without  any  express  allowance  of  inter- 
cat,  and  consequently  not  bearing  interest  an- 
terior to  the  date  of  the  judgment,  vis,,  25th 
jaauan,  1847.  The  Judgment  of  the  Circuit 
Orrait  U  for  $1,418.81,  with  interest  at  seven 
par  cent,  from  the  let  of  February,  1840,  beside 
the  coat  of  both  suits,  thus  allowing  interest, 
according  to  the  New  York  rate,  for  about 
acrren  yean  before  any  waa  due  under  the  New 
Torfc  judgment. 

Even  if  Interest  could  be  allowed  from  a 
date  anterior  to  the  judgment,  which,  under 
-the  Terdict  in  Now  York,  clearly  could  not  be 
done,  yet  if  that  suit  was  in  fact  brought  on 
the  bill  of  exchange,  aa  it  purports  to  be,  that, 
being  payable  in  New  Orleans,  could  only  bear 
Louisiana  interest,  and  that  from  the  date  of 
the  judgment,  which  must  be  presumed  to 
have  comprehended  all  the  interest  then  due. 

In  violation  of  these  principles  the  judg- 
ment of  the  Circuit  Court  was  rendered,  and 
«n  these  grounds  should  be  reversed. 

5.  Again,  the  petition  sets  forth  that  the 
petitioners,  on  or  about  Secemtier,  1846,  re- 
covered tUa  Judgment;   whereas,  the   proof  is 

IS  I<.  ed. 


that  the  judgment  was  signed  in  January, 
1847;  and  even  the  hour  ami  minute  are  set 
forth,  10:25  A.  M. 

Mr.  Ketchum,  for  the  defendants  in  error, 
mode  the  following  points: 

I.  The  judgment  in  (lie  Superior  Court  was 
properly  entered  against  James  D'Arcy,  ac- 
cnvding  to  the  law  of  the  State  of  New  York, 
nnd  that  judgment  merged  the  demand  on  the 
promissory  note,  to  recover  which  the  suit  be- 
low wnH  brought.  Carman  v.  Town  send,  8 
Wend.  206;  Opinion  of  Chancellor,  Ibid  209; 
Oakley  v.  Aapinwall,  2  Sanford's  Superior  Court 
Bep.  8. 

II.  The  petition  not  only  sets  forth  the  judg- 
ment, but  avers  that  the  same  "was  and  is 
valid  and  binding  upon  said  debtors  in  the 
State  of  New  York,  where  the  same  was  ren- 
dered as  aforesaid,"  and  also  "that  said  Gossip 
&  Company  was  a  commercial  firm,  com- 
posed of  said  G.  H.  Gossip  and  said  James 
D'Arcy."  Defendant  below  takes  three  excep- 
tions to  the  petition.  He  does  not  deny  in 
these  exceptions  "that  the  'judgment  [*17a 
was  valid  and  binding  upon  said  debtors  in  the 
State  of  New  York,"  nor  does  he  deny  "that 
said  GrOasip  &  Company  was  a  commercial 
firm,"  etc.  Not  having  denied  these  allega- 
tions, they  are  admitted;  the  admissions,  there- 
fore, in  point  of  fact,  on  the  exceptions,  are: 

1.  That  judgment,  such  as  that  set  forth, 
was  recovered  in  the  Superior  Court  of  the  City 
of  New  York. 

2.  That  the  judgment  was  valid  and  binding 
upon  the  debtors  in  the  State  of  New  York. 

3.  That  Gossip  &  Co.  was  a  commercial  firm, 
composed  of  G.  H.  Gossip  and  James  D'Arcy. 

These,  as  matters  of  fact,  are  admitted  by  the 
exceptions;  but  then  it  is  denied  in  the  excep- 
tions that  the  judgment  is  one  upon  which  smt 
can  be  brought  against  the  defendant  in  this 
court;  it  is  also  alleged  that  the  judgment  does 
not  follow  the  verdict,  and  that  the  same  is  not 
signed,  and  is  not  final,  and  not  properly  certi- 
fied. 

m.  The  exceptions  were  rightly  decided 
against  defendant  by  the  court  below. 

IV.  The  motion  for  a  new  trial  on  the  10th 
May,  1848,  was  made  upon  the  ground  that 
the  judgment  rendered  in  said  suit  was  con- 
trary to  law  and  evidence,  insomuch  as  by 
said  judgment  an  effect  Is  given  to  the  record 
of  a  judgment  rendered  and  proceedings  had 
in  a  court  of  the  State  of  New  York,  superior 
to,  and  wholly  different  from,  the  effect  which 
would  be  given  to  said  judgment  and  proceed- 
ings so  rendered  and  had  in  one  of  the  courts 
of  the  State  of  New  York  in  any  court  of  the 
said  State  of  New  York. 

Had  the  plaintiff  declared  on  the  judgment, 
substantially,  as  he  has  stated  his  rase  in  the 
petition,  and  had  the  defendant  below  de- 
murred thereto,  on  the  ground  stated  in  the  ex- 
ceptions, on  that  demurrer  judgment  would 
have  been  rendered  against  defendant  in  the 
State  of  New  York.  Carman  v.  Townsend,  6 
Wend.  206. 

V.  If  the  cause  was  heard  on  the  exceptions 
only,  and  judgment  passed  thereon,  then  a 
hearing  on  the  plea  and  answer  must  have 
been  waived  by  defendant's  counsel.  If  the 
cause  was  heard  on  the  whole  case,  and  t.ti«  in- 
cision made  on  the  law  and  ev\dei\CB,  ft«  laiwrt 
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must  aasume  that  the  decision  was  ri^ht,  inas- 
much as  the  evidence  on  which  the  judgment 
ie  founded  is  not  given  in  the  case. 

Mr.  Justice  Cation  delivered  the  opinion  of 

the  court: 

This  caae  coiaca  here  on  writ  of  error  to  the 
Circuit  Court  for  the  Diatrict  of  Louisiana;  the 
proceeding  below  being  by  petition,  according 
to  the  practice  of  that  court. 
173*]  *It  alleges  in  substance  that  about 
December,  184S,  George  E.  Gossip  and  James 
D'Arcy  were  jointly  and  severally  indebted  to 
Ketchum,  Rogers,  and  Bement,  who  recovered  a 
judgment  against  said  Gossip  and  D'Arcy  in  the 
Superior  Court  in  the  City  of  New  York,  for 
¥1,418.81,  and  costs  of  suit,  with  interest  on 
the  principal  sum  after  the  rate  of  seven  per 
cent,  from  February  Ist,  1840.  "Which  judg- 
ment," says  the  petition,  "was  duly  and  legally 
obtained,  and  was  and  is  valid  and  binding 
upon  said  debtors  in  the  State  of  New  lork, 
where  the  same  was  rendered." 

Among  others,  D'Arcy  took  the  following 
peremptory  exception:  "The  defendant  ex- 
cepts, that  the  judgment  sued  upon  is  not  one 
upon  which  suit  can  be  brought  against  the 
defendant  in  this  court."  The  exception  went 
to  the  merits,  aa  it  alleged  that  the  action  was 
not  well  founded,  and  was  properly  pleaded, 
in  conformity  to  the  330th  section  of  the  Code 
of  Louisiana  Practice,  page  128. 

In  the  Circuit  Court  this  exception  was  over- 
ruled, obviously  on  the  assumption  that  the 
New  York  judgment  was  conclusive,  and  judg- 
ment was  rendered  against  the  defendant.  And 
ae  this  was  done  on  an  inspection  of  the  record 
merely  as  if  nul  tiel  record  had  bt^en  pleaded, 
the  question  is,  whether  the  proceeding  in  New 
York  bound  D'Arcy. 

It  appears,  among  other  things,  that  Gossip 
and  D  Arcy  were  partners  in  trade,  doing  busi- 
ness in  the  name  of  Gossip  &  Co.  They  were 
jointly  sued  with  two  others.  Process  was 
served  on  Gossip,  but  none  on  D'Arcy,  who 
was  a  citizen  of  Louisiana,  and  resided  there. 
Gossip  pleaded  the  general  issue  and  gave  no- 
tice of  set-off,  but  at  the  trial  permitted  judg- 
ment to  go  against  him  by  default,  on  which  a 
jury  assessed  damages.  On  this  verdict  a 
judgment  was  rendered  jointly  against  both 
Gossip  and  D'Arcy,  by  the  court  in  New  York. 

This  proceeding  was  according  to  a  statute 
of  that  state  which  provides,  that,  "where 
joint  debtors  are  sued  and  one  is  brought  into 
court  on  process,  he  shall  answer  the  plaintiff; 
and  if  judgment  shall  pass  for  plaintifT.  he  shall 
have  judgment  and  execution,  not  only  against 
the  party  brought  into  court,  but  also  against 
other  joint  dubtors  named  in  the  original  proc- 
ess, in  the  same  manner  as  if  they  had  all 
been  taken  and  brought  into  court  by  virtue  of 
such  process;  but  it  shall  not  be  lawful  to  is- 
sue or  execute  any  such  execution  against  the 
body  or  against  the  sole  property  of  any  person 
not  brought  into  court." 

For  a  settled  construction  of  this  statute  in 
thf  Mlate  of  New  York,  we  are  referred  to  the 
following  cases:  Dando  v.  Tremper,  2  Johns. 
87:  Bank  of  Columbia  v.  Ncwcomb.  6  Johns.  98; 
17  4"]  'Taylor  ft  Twisa  v.  Peltybonp,  18  .Johns. 
60;  and  Carman  v.  Townsend,  0  Wend.  20d. 
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From  these  cases  it  appears  that  in  the  New 
York  courts  it  is  held  "that  such  judgment  » 
valid,  and  binding  on  an  absent  defendant  ■■ 
prima  facie  evidence  of  a  debt,  reserving  to 
him  the  right  to  enter  again  into  the  merits, 
and  show  that  he  ought  not  to  have  been 
charged,"  should  he  be  sued  on  the  judgment; 
and  furthermore,  that  the  original  contract  is 
merged  and  extinguished  by  the  judgment. 

It  follows,  that,  D'Arcy 's  defense  was  in 
effect  a  demurrer  to  the  record  evidence,  it 
could  not  have  been  made  in  the  courts  of  New 
York. 

And  this  brings  up  the  question,  whether  the 
New  York  statute,  and  the  judgment  founded 
on  it,  bound  a  citizen  of  Louisiana  not  aerved 
with  process;  or,  in  other  words,  whether  the 
judgment  bad  the  same  force  and  effect  in 
J^uiaiana  that  it  had  in  New  York.  It  is  * 
question  of  great  stringency.  If  it  be  true  that 
this  judgment  has  force  and  effect  beyond  the 
local  jurisdiction  where  it  was  rendered,  jmnt 
debtors  may  be  sued  in  any  numbers,  and  if  one 
is  served  with  process,  judgment  may  be  ren- 
dered against  all;  by  which  means  the  debt  wit) 
be  established ;  and  as  it  must  happen  in  numer- 
ous instances  that  one  debtor  may  be  found  in 
a  state  carrying  on  so  great  a  portion  of  onr 
commerce  as  New  York  does,  this  mode  of 
proceeding  against  citizens  of  other  states  and 
persons  residing  in  foreign  countries  may  hava 
operation  in  all  parts  of  the  world,  and  es- 
pecially in  the  United  States.  If  New  YoA 
may  pass  such  laws,  and  render  such  judg- 
ments, so  may  every  other  state  bind  joint 
debtors  who  reside  elsewhere,  and  who  are  ig- 
norant of  the  proceeding.  That  countries  for- 
eign to  our  own  disregard  a  judgment  merely 
against  the  person,  where  he  has  not  been 
served  with  process  nor  had  a  day  in  court,  is 
tlie  familiar  rule;  national  comity  is  never  thus 
extended.  The  proceeding  is  deemed  an  ille- 
gitimate assumption  of  power,  and  resisted  as 
mere  abuse.  Nor  has  any  faith  and  credit,  or 
force  and  effect,  been  given  to  such  judgments 
by  any  state  of  this  Union,  so  far  as  we  know; 
and  state  courts  have  uniformly,  and  in  many 
instances,  held  them  to  be  void,  and  resisted 
their  execution  by  a  second  judgment  thereon; 
and  in  so  holding  they  have  altogether  disre- 
garded, as  inapplicable,  the  Constitution  and 
laws  of  the  United  States.  We  deem  it  to  be 
free  from  controversy  that  these  adjudicationii 
are  in  conformity  to  the  well-established  rules 
of  international  law,  regulating  governments 
foreign  to  each  other;  and  this  raises  the  ques- 
tion, whether  our  federal  Constitution  and  the 
act  of  Congress  founded  on  it  have  altered  the 

•The  Constitution  declares,  that  "fufl  ["115 
faith  and  credit  shall  he  given  in  each  state  to 


may  by  general   laws  prescribe  the  t 

which  such  acts,  records,  and  proceedings  shall 

be  proved,  and  the  effect  thereof." 

By  thp  Act  of  May  26,  1790,  Congress  pre- 
scribes, first,  the  mode  in  which  the  judicial 
records  of  one  stnte  shall  be  proved  in  the  tri' 
bunnis  of  nnotlier;  to  wit,  that  they  shall  be 
aiithentiented  by  a  certiricate  of  the  clerk  un- 
der the  seal  of  the  court,  with  a  certificate  of 
Howard   II. 
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the  prcaiding  judgo  that  the  clerk's  attestation 
is  in  due  form.  Second,  "And  the  said  records 
And  judicio]  proceedings,  authenticated  as 
Aforesaid,  laall  have  Buch  faith  and  credit 
given  to  thorn,  in  ererj  court  within  the  Unit- 
ed States,  as  they  have,  bj  law  or  usage,  in  the 
courts  of  the  state  from  whence  the  said  rec- 
ords »i«  or  shall  be  taken." 

These  provisions  were  considered  by  this 
court  in  the  case  of  Mills  v.  Duryee,  7  Cranch, 
483,  where  it  was  held  that  the  recited  sen- 
tenc«  of  the  Act  of  1790  did  declare  the  effect 
of  a  state  judgment,  by  enacting  that  it 
should  have  such  faith  and  credit  in  every 
other  state  as  It  had  in  the  courts  of  the  state 
from  wheace.it  waa  taken;  and  that  a  judg- 
ment, where  the  defendant  had  been  served 
with  process,  concluded  such  defendant  from 
pleading  nil  debet  when  sued  in  another  state 
on  the  record,  and  consequently  from  going  be- 
hind the  judgment  and  re-examining  the  orig- 
inal cause  of  action;  that  he  was  concluded  by 
tbx  record,  in  like  manner  as  he  stood  con- 
cluded in  the  state  where  the  judgment  was 
reudered- 

This  decision  waa  made  in  1813,  and  has 
■iace  been  fallowed  as  the  binding  and  proper 
construction  of  the  Act  of  1790,  iu  cases 
where  process  has  been  served-  But,  as  was 
then  predicted  (and  as  has  been  manifest  ever 
since),  great  embarrassment  mttst  ensue  if  the 
construction,  on  the  facts  of  that  particular 
caae,  is  applied  to  all  others,  without  exception. 
In  construing  the  Act  of  1790,  the  law  as  it 
stood  when  the  act  was  passed  must  enter  into 
that  construction;  so  that  the  existing  defect 
in  tJie-old  law  may  be  seen,  and  its  remedy  by 
the  act  of  Congress  comprehended.  Now,  it 
waa  moat  reasonable,  on  general  principles  of 
coinity  and  justice,  that,  among  states  and 
their  citizens  united  as  ours  are,  judgments 
rendered  in  one  should  Inud  citizens  of  other 
states,  where  defendants  had  been  served  with 
process,  or  voluntarily  made  defense. 

As  these  judgments,  however,  were  only 
prima  facie  evidence,  aiul  subject  to  be  inquired 
mto  by  plea  when  sued  on  in  another  state, 
Congress  saw  proper  to  remedy  the  evil,  and  to 
13  6*]  'provide  that  such  inquiry  and  double 
defense  should  not  be  allowed.  To  this  ex- 
tent, it  is  declared  in  the  case  of  Mills  v. 
Dn^ee,  Congress  has  gone  in  altering  the  old 
rale.    Nothing  more  was  required. 

On  the  other  hand,  the  international  law  as 
it  existed  among  the  states  in  17&0  was,  that  a 
Jodsment  rendered  in  one  state,  assuming  to 
und  the  person  of  a  citizen  of  another,  was 
void  within  the  foreign  state,  when  the  defend- 
ant had  not  been  serred  with  process  or  valun- 
larily  made  defense,  because  neither  the  legis- 
lative jurisdiction,  nor  that  of  courts  of  justice, 
ftad  Unding  force. 

Snbject  to  this  established  principle,  Con- 
^^taa  also  legislated ;  and  the  question  is, 
^whether  it  was  intended  to  overthrow  this 
gtrineiple,  and  to  declare  a  new  rule,  which 
'would  bind  the  oitizens  of  one  state  to  the  laws 
'vf  another;  as  must  be  the  case  if  the  laws  of 
Mew  Tork  bind  this  defendant  in  Louisiana. 
*nwe  was  no  evil  in  this  part  of  the  existing 
law,  and  no  remedy  called  for,  and  in  our  opin- 
aot  latnid  to  overthrow  the 


old  rule  by  the  enactment  that  such  faith  anit 
credit  should  be  given  to  records  of  judg- 
ments OB  they  had  in  the  state  where  made. 
The  language  employed  is  not  only  fairly  open 
to  construction,  hut  the  result  arrived  at  by  the 
court  below  depends  on  construction;  and  when 
we  look  to  the  previous  law,  and  the  evil 
intended  to  be  remedied  by  the  fmmers  of  the 
Constitution  and  by  Congress,  we  cannot 
bring  our  minds  to  doubt,  that  the  Act  of 
1700  does  not  operate  on,  or  give  additional 
force  to,  the  judgment  under  consideration;  we 
concur  with  the  various  decisions  made  by 
state  courts,  holding  that  Congress  did  not  in- 
tend to  embrace  judicial  records  of  this  descrip- 
tion, and  are  therefore  of  opinion  that  the 
defendant's  exception  was  vahd,  and  that  the 
judgment  must  be  reversed;  and  so  order. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  for 
further  proceedings  to  be  had  therein  ia  con- 
formity to  the  opinion  of  this  court. 


JOHN  HENSHAW,  William  Ward,  and  Joseph 

W,  Ward,  Merchants  and  Copartners,  doing 
business  under  the  Finn  and  Style  of  Hen- 
shaw.  Ward  &  Co,,  Defendants  in  Error. 


Wbere  a  bill  of  exchange  had  upon  it  the  forged 

Indorsement  of  the  payees,  but  it  had  been  put 
Into  circulation  by  the  drawers  with  such  torced 
iDdorsctneiit  already  upon  It.  and  It  was  purchased 
in  the  market  by  a  bona  flde  holder,  who  presented 
It  to  the  drawee,  who  accepted  end  patd  It  at  ma- 
turity, and  then  the  drawers  (ailed,  the  drawee 
cannot  recover  back  the  money  which  he  had  paid 
to  the  bona  fide  holder. 


for  Massachusetts. 

The  whole  case  is  set  forth  in  the  declara- 
tion and  bill  of  exceptions,  which  were  as  fol- 


NoTB._-'ntle  to  stolen  or  fraudulently  sttered 
paper,  bllla.  and  notes,  when  such  paper  la  good 
against  the  parlies  thereto.      Sec  note  to  supra  'Mtt. 

As  to  alteration  ot  note  as  effecting  bona  flde 
holders,  see  note  to  3S  L.B.A.  49*. 
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"John  Hortsman,  of  London,  in  that  part 
of  the  kingdom  of  Great  Britain  and  Ire' 
land  called  England,  a  subject  of  the  Queen 
of  Great  Britain  and  Ireland,  alien  to  each 
and  every  of  the  United  States  of  North 
America,  and  not  a  citizen  of  either  or  an; 
of  said  States,  Esquire,  r.  John  Henshaw, 
William  Ward,  and  Joseph  W.  Ward, 
of  Boston,  in  said  District,  merchants  and 
copartners,  doing  business  under  the  Arm 
and  st;le  of  Henshaw,  Ward  &  Company, 
and  (^itizena  of  the  State  of  MaBsachusettB, 
one  of  the  United  States  of  North  America. 
"In   a   plea   of   the   case,   for   that   whereas, 

heretofore,  to  wit,  on  the day  of  January, 

in  the  year  1S45,  the  said  defendants,  by  their 
agents  at  London  aforesaid,  presented  to  said 
plaintiff  a  certain  bill  of  exchange  in  writing, 
made  by  certain  persons  under  the  name  and 
style  of  Fiske  &  Bradford,  at  said  Boston,  on  the 
15th  day  of  November,  in  the  year  1S44,  di- 
rected to  said  plaintiff  at  London  aforesaid, 
and  requesting  him,  at  sixty  days  after  sight  of 
that  their  first  of  exchange,  second  and  third 
of  same  tenor  and  date  unpaid,  to  pay  to  the 
order  of  Fiske  &  Bridge,  the  sum  of  six  hun- 
dred and  forty-two  pounds  sterling;  said  bill  of 
exchange  purporting  to  be  indorsed  by  said 
Fiske  &  Bridge,  the  payees  thereof,  and  also 
indorsed  by  s^d  defendants;  and  said  defend- 
ants, through  their  said  agents,  required  the 
acceptance  and  payment  of  the  said  bill  of  ex- 
change by  said  plaintiff,  and  thereby  repre- 
sented to  said  plaintiff,  and  undertook,  that 
said  bill  of  exchange  was  true  and  genuine,  and 
the  signatures  thereto  and  the  indorsements 
thereon  were  also  genuine;  whereupon,  confid- 
ing in  the  representations  and  undertakings 
aforesaid  of  said  defendants,  the  said  plaintiff 
118*]  accepted  and  paid  the  •amount  of  said 
bill  of  exchange,  when  the  same  became  due 
and  payable,  to  the  said  defendants,  through 
their  said  agents;  but  the  plaintiff  avers  that 
the  said  bill  of  exchange  was  not  indoraed  by 
said  Fiske  ft  Bridge,  the  payees  thereof,  or  by 
any  person  or  persona  thereunto  authorized  by 
tlipni,  but  that  the  indorsement  thereon,  pur- 
porting to  be  their  name  and  sif^tiature,  was  a 
forgery,  of  which  said  defendants  had  due  no- 
tice, by  means  whereof  said  bill  of  exchange 
became  and  was  to  said  plaintiff  wholly  worth- 
less and  valueless,  and  the  payment  of  the 
amount  thereof  to  said  defendants  by  said 
plaintiff,  confiding  and  trusting  in  the  represen- 
tations and  undertakings  aforesaid  of  said  de- 
fendants, was  wholly  without  consideration; 
and  that  the  representations  aforesaid  of  said 
defendants,  confiding  in  which  said  plaintiff  ac- 
cepted and  paid  the  amount  of  said  bill  to  said 
defendants,  were  untrue;  and  that  said  dcfcnd- 
.  ants  have  not  complied  with  or  fulfilled  their 
undertakings  and  agreements  aforesaid;  and 
thereby  said  defendants  became  and  were  just- 
ly indebted  to  said  plaintiff  in  the  amount  of 
said  bill,  to  wit,  the  amount  of  six  hundred 
and  forty-two  pounds  sterling,  of  the  money  of 
Great  Britain;  and,  in  consideration  thereof, 
promised  the  said  plaintiff  to  pay  him  the  samp 
when  they  should  be  thereunto  requested, 

"And,  also,  for  that  the  said  defendants,  on 
the  day  of  the  purchase  of  this  writ,  being  in- 
debted to  the  plaintiff  in  the  aum  of  five  thoii- 
Hanit  dollars,  for  goods  sold  and  delivered  by 
«S4 


the  plaintiff  to  the  defendants;  and  in  the  tust 
amount  for  work  done,  and  materials  for  tliE 
same,  provided  by  the  plaintiff  for  the  defeod 
ants  at  their  request;  and  in  the  same  amouBi 
for  money  lent  by  the  plaintiff  to  the  defend- 
ants;  and  in  the  same  amount  for  monev  n* 
ived  by  the  defendants  to  the  i 


ants  at  their  request,  and  in  the  came  amoiml 
of  mone^  due  from  the  defendants  to  the  pliio- 
tiff  for  interest  of  money  before  then  due  tui 
owing  from  the  defendants  to  the  plaintiff,  inA 
by  the  plaintiff  forborne  to  the  defendsnli,  it 
the  defendant's  request,  for  a  long  time  teJore 
then  elapsed;  in  consideration  thereof,  promiMd 
to  pay  the  same  to  the  plaintiff  on  demami,  J(l 
they  have  not  paid  the  same;  to  the  dimip 
of  the  said  plaintiff,  as  he  says,  the  sum  of  B'e 
thousand  dollars. 

"This  action  was  entered  at  the  October 
Term  of  this  court,  A.  D.  1845,  and  was  thence 
continued  from  term  to  term  until  the  present 

"And  now  the  defendants  come  to  defoid, 
etc.,  and  for  a  plea  say  that  they  never  prom- 
ised in  manner  and  form  aa  the  •plain-  [•H* 
tiff  doth  allege  in  his  writ,  and  of  thia  pot 
themselves  on  the  country. 

"W.  Whiting,  their  Attorney. 

"And  the  plaintiff  doth  the  like,  by 

"Fletcher  Webster,  .his  Attorney. 

"Issue  being  thus  joined,  the  cause,  after  • 
full  hearing,  is  committ«d  to  a  jnry  swon  u* 
cording  to  law  to  try  the  same,  who,  aft" 
hearing  all  matters  and  things  concerning  On 
same,  return  their  verdict  therein,  and  19"* 
oath,  that  is  to  say: 

"The  jury  And  that  the  defendants  did^ 
promise  in  manner  and  form  as  the  plulii* 
hath  alleged  against  them  in  his  writ. 

"It  ia  therefore  considered  by  the  court  tW 
the  said  John  Henshaw,  William  Ward,  •»" 
,ros.  W.  Ward,  recover  against  the  said  Ji4» 

Ilortaman  the  coat  of  suit,  taxed  at -" 

Bill  of  Exceptions. 
"Circuit   Court   of   the   United    States  for  * 

First  Circuit,  October  Term,  1846. 
District  of  Massacbuaetts,  ss. 

"Hortsman  v.  Henshaw  et  al 

"This  WBB  an  action  of  assumpsit,  bnmP 
to  recover  $3,114.70,  and  interest  and  dansj'*' 

"On  the  trial  of  the  cause,  the  follow* 
facts  were  either  proved  or  admitted. 

On  the  15th  day  of  November,  184*,  " 
Boston,  Fiske  &■  Bradford,  copartners,  i'" 
their  bill  of  exchange  for  six  hundred  and  f* 
ty-two  pounds  sterling,  payable  at  sixty  d*P 
sight  to  the  order  of  Fiske  &  Bridge,  tai  «' 
rected  tht  same  to  the  plaintiff  in  I*"**' 
Fiske  &  Bridge  were  a  mercantile  Arm  in  oi* 
ton  at  that  time. 

"The  nnni«s  of  Fiske  &  Bridge,  ths  paj** 
were  forged  on  the  bill;  said  bill  of  axchtfft 
with  the  forfied  indorsement  of  the  t*Jj 
names,  waa  dolivcrod  by  the  drawers,  m  "••fj 
them,  to  Thayer  &  Bro'thcrs,  brokers,  who  «*| 
the  same,  among  other  bills  of  ezchann,  in* 
usual  course  of  business,  to  the  defeDda*<*- 
bona  tide  and  far  full  value. 

"The  defendants  indorsed  this  trill  tit  BuM 

Brothers  &  Co.,  at  London,  for  collecti<»f  V 

Ho«f*rd  )>■ 


ISoO 


Hoktbhah  v.  Henshaw  bt  a 


179 


wfaom  it  WM  pretented  to  the  plaintiff,  and  mo- 
cepted  bf  kiiii,  and  paid  at  maturitj  on  the  lat 
of  January,  1S16,  and  the  proceede  placed  to 
tlM  credit  of  the  defendanta.  This  snit  was 
commenced  September,  1S45.  In  April,  1845, 
the  drawers  betame  insolvent,  and  conlinued  so 
to  the  time  of  the  trial.  One  of  them  received 
bis  diacbargs  under  the  insolvent  laws  of  Mas- 
■achuaetts. 

ISO*]  "It  waa  not  ahown  that  aaid  pajreea 
liad  any  intereat  in  or  any  knowledge  of  aaid 
bill  of  exchange,  but  the  contrary. 

"Neither  the  plaintiff  nor  the  defendant  had 
Miy  suspicion  of  the  forgery  at  the  time  of  the 
sale  and  purchaae,  acceptance  and  payment,  of 
the  aaid  bill;  and  no  demand  or  notice  to  thi~ 
defendanta  waa  proved  to  have  been  made  ii 
relation  to  said  bill,  or  the  subject  matter  of 
•aid  suit,  prior  to  bringing  this  action. 

"At  the  trial  the  plaintiff's  counsel  Tcquaated 
the  presiding  judge  to  charge  the  jury,  Uiat,  if 
the  forgery  were  proved,  the  defendants  would 
be  liable  to  refund  to  the  plaintiff  the  amount 
paid  them  by  him  on  aaid  bill,  with  interest  and 
damages;  but  the  judge  declined  so  to  instruct 
the  jury ;  and,  on  the  contrary,  ruled  that  if  the 
drawera  of  the  bill  aold  It  for  their  own  benefit, 
with  the  names  of  the  payeea  indoraed  upon  it 
when  it  paased  out  of  their  handa,  though  such 
indorsement  were  forged,  and  received  the 
amount  of  said  bill,  and  afterwards  remained 
in  good  credit  until  April,  1846,  and  then  be- 
came insolvent,  and  have  since  remained  so, 
and  no  notice  was  given  to  or  demand  made 
upon  the  defendants  in  relation  to  said  bill  or 
the  subject  matter  of  this  suit  until  thia  auit 
was   commenced,   then  the  plaintiff   could   not 

"Thereupon  the  jury  found  a  verdict  for  the 
defendants. 

"To  these  rulinga  the  plaintiff's  counsel  ex. 
ceptcd,  and  hia  exceptions,  being  found  con- 
formable to  the  truth,  are  allowed. 

"Peleg  Sprflgue,  Judge,  etc." 

Upon  thia  exception  the  cause  came  up  to  thia 
court,  where  it  was  argued  by  Mr.  Fletcher 
Webster  for  the  plaintiff  in  error,  and  sub- 
mitted by  Mr.  Curtia,  upon  a  printed  brief 
prepared  by  Mr.  Vhitisg,  for  the  defendants 

The  counsel  for  the  plaintiff  In  error  relied 
i^on  the  following  points: 

1.  No  title  can  be  acquired  through  a  forgery. 
Johnson  v.  Windle,  3  Bing.  N.  C.  226,  229; 
Mead  T.  Young,  4  T.  R.  28;  Chitty  on  Bills, 
10th  Am.  ed.  S60;  Canal  Bank  v.  Bank  of  Al. 
bany,  1  HiU,  N.  Y.  287. 

2.  A  bill  ia  no  payment  to  the  person  in 
wboea  favor  it  is  drawn,  unless  indorsed  by 
him.  Smith  v.  Chester,  1  T.  R.  964 ;  Chitty  on 
Bill*,  261,  2B2,  note. 

3.  An  acceptor  is  not  bound  to  know  the 
handirriting  of  an  indorser.  Story  on  Bills, 
•eea.  412,  451. 

4.  The  indorser  of  a  bill  guaranties  the  genu- 
InanesB  of  all  signatures  pnor  to  his  own;  if  he 
does  not  choose  to  make  inquiries  of  any  of 
tha  parties  whose  names  appear  on  the  bit), 
111*]  'having  an  opportunity  of  doing  ao,  it 
is  Ms  own  fatut,  and  amounts  to  laches. 

Where  twojtarties  are  equally  innocent,  that 
MM  wboee  misfortune  comes  by  hia  own  neg- 
KxiMMe  should  bear  the  loaa,  and  not  he  to 
IS  lb  ed. 


whom  no  want  of  due  caution  can  be  attrib- 
uted. Chitty  on  Bills,  430;  United  States  Bank 
V.  Bank  of  Georgia,  10  Wheaton,  344,  354. 

5.  Immediate  notice  of  forgery  by  the  ac- 
ceptor is  not  necessary  in  order  to  enable  him 
to  recover.  Chitty  on  Bills,  201;  I  Hill.  N. 
Y.  287. 

6.  Nor  is  notice  necessary  at  all,  unless  when, 
for  want  of  it,  the  rights  of  parties  may  be  prej- 
udiced or  lost;  where  no  auch  rights  arc  af- 
fected,  it  is  not  necessary  in  order  that  the  ac- 
ceptor of  a  forged  bill  may  recover  of  the 
holder.  Chitty  on  Bills,  427;  Johnson  v.  Win- 
dle, 3  Bing.  N.  C.  225. 

7.  But  the  plaintiff  may  recover  back  the 
money  paid  as  having  been  paid  under  mis- 
take.   Bee  cases  before  cited. 

The  points  made  by  the  counsel  for  the  de- 
fendants in  error  were  the  following: 

1.  It  is  presumed  that  the  drawee  who  ac- 
cepts a  bill  has  funds  of  the  drawer  in  his^ 
hands;  and,  as  against  the  holder,  this  could 
not  be  rebutted  by  proof  of  the  fact.  But  in 
this  case  there  is  no  such  proof.  See  Chitty 
on  Bills,  303,  10th  Am.  Ed. 

2.  Plaintiff's  action  ia  brought  to  recover 
money  as  paid  under  a  mistake  of  fact;  but  the 
money  was  not  paid  under  mistake  of  any 
material  fact.  Plamtiff  lost  nothing  by  forgery 
of  payee's  name,  for  the  payee  would  not  have 
been  bound  to  the  acceptor  if  his  indorsement 
had  been  genuine.  The  acceptor  gives  credit 
only  to  the  drawer,  and  not  to  any  intermediate 
indorser. 

The  drawer,  having  sold  the  bill  with  the 
payee's  name  indorsed  thereon  (whether  forged 
~~  not),  and  having  received  the  amount  of  the- 
I,  cannot  deny  the  genuineness  of  the  in. 
ilnrsement.  The  acceptor  baa  only  appropriated 
the  funds  of  the  drawer  according  to  his  re- 
quest, and  the  drawer  cannot  deny  that  re- 
quest. Lobdcll  v.  Baker,  1  Metcalf,  IQ3;  Lob- 
deil  V.  Baker,  3  Motcatf,  469. 

4.  Where  any  act  of  the  drawer  facilitates  a 
forgery,  the  drawer  must  bear  the  loss;  a  forti- 

■i,  he  must  boar  it  where  he  negotiates  a  bill 
ith  a  forged  indorsement.    But  if  the  drawer 

is     charged,     the     defendant     is     discharged. 

Byles  on  Bills,  260;   Young  v.   Grote,  4  Bing. 

253. 

5.  A  bill  payable  to  a  fictitious  person  or  or. 
der,  and  indorsed  in  the  payee's  name,  will  be 
deemed  payable  to  bearer  in  faior  'of  a  ['182 
bona  fide  holder;  and,  in  every  case  where  the 
irawer  indorses  the  payee's  name  on  the  notl, 
it  may  be  declared  on  aa  against  thi  drawer  aa 
payable  to  bearer.  Storv  on  liilli,  see  50 
Vose  V.  Louis,  3  T.  R.,  18^;  Collins  v  Emmitt, 
1  H.  Bl.  313,  509;  Tnlloek  v.  Iljrn-f,  3  T  K 
1T4;  Minot  v.  Gibson.  3  T.  R.  481 

6.  The   pldiiitiff's   proposition    that   no  title- 
n  be  acquired  by  means  of  a  forgery,  is  inap- 
plicable to  this  case,  because  here  the  drawer 
delivers   the   note   bearing  the   forged   indorse- 
ment.   And  this  case  is  distinguished  from  those- 

icre  the  acceptor  has  recovered  money  paid 
a  forged  indorsement  mnde  after  the  bill  left 

the  drawer's  hnnils;  because  in  thofle  cases  the 
er  did  not  order  the  acceptor  to  pay  the 

holder,  and  in  this  case  he  docs  so  order  the- 

7.  The  reason  why  the  acceptor,  paying  a> 
II  on  the  faith  of  a  forced  VniOTBCWieTA,,  ta*'^ 
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recover  of  the  holder,  is,  that  the  holder  hk 
title  to  tlie  bill;  but  in  this  case  the  holder  had 
a  perfect  title  to  the  bill. 

8.  The  indoraer  does  not  guaranty  the  genu- 
ineness of  all  previous  signatures  to  the  drawee, 
but  in  his  engagement  with  the  drawee  is  dis- 
charged, if  the  drawee  has  the  drawer's  au- 
thority for  paying  and  charging  him. 

9.  If  the  drawee  in  this  case  is  a  loser,  it  is 
because  he  baa  paid  without  funds  of  the 
drawer  id  his  hands,  and  because  the  drawer 
has  failed.  But  the  indorser  does  not  warrant 
to  the  acceptor  the  drawer's  solvency, 
undertake  to  protect  the  acceptor  in  such  a 
payment. 

10.  If  the  plaintiff  could  maintain  his  action 
in  any  event,  it  could  not  be  without  giving  im- 
mediate notice  of  the  forgery  to  the  defendant. 
Cocks  V.  Masterman,  9  Barn.  A  Cress.  B02; 
Smith  V.  Mercer,  6  Taunt.  TO;  Gloucester  Bank 
V.  Salem  Bank,  17  Mass.  33;  Bank  of  St.  Al- 
bans V.  Farmers'  and  Mechanics'  Bank,  10 
Verm.  HI. 

11.  No  cause  of  action  could  accrue,  until 
the  plaintiff  had  demanded  payment  of  the  de- 
fendant. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  material  facta  in  this  case  may  be  stated 
in  a  few  words. 

Fiske  &  Bradford,  a  mercantile  Ann  in  Bos- 
ton, drew  their  bill  of  exchange  upon  Horts- 
man,  of  London,  payable  at  sixty  days'  sight  to 
the  order  of  Fiske  &  Bridge,  for  six  hundred 
And  forty-two  pounds  sterling.  The  drawers, 
or  one  of  them,  placed  the  bill  in  the  hands  of 
a.  broker,  with  the  names  of  the  payees  indorsed 
upon  it,  to  be  negotiated;  and  it  was  sold  to 
the  defendants  in  frror  bona  fide  and  for  full 
value.  They  transmitted  it  to  their  correspond- 
183"]  ent  in  London,  and  upon  presentation  'it 
was  accepted  by  the  drawee,  and  duly  paid  at 
maturity.  The  payees  and  indorsees  all  resided 
in  Boston,  where  the  bill  was  drawn  and  ne- 
gotiated. 

It  turned  out  that  the  indorsement  of  the 
payees  was  forfied — by  whom  does  not  appear; 
and  a  few  months  tifler  the  bill  was  paid,  the 
drawers  failed  and  became  insolvent.  The 
^Irawee,  having  discovered  the  forgery,  brought 
this  action  against  the  defendants  in  error  to 
recover  back  the  money  he  bad  paid  them. 

The  precise  question  which  this  case  presents 
does  not  appear  to  have  arisen  in  the  English 
rousts;  nor  in  any  of  the  courts  of  this  coun- 
try with  the  exception  of  a  single  ease,  to  which 
we  shall  hereafter  more  particularly  refer.  But 
the  established  principles  of  commercial  law  in 
relation  to  bills  of  exchange  leave  no  difficulty 
in  deciding  the  question. 

The  general  rule  undoubtedly  is,  that  the 
drawee  by  accepting  the  bill  admits  the  hand- 
writing of  the  drawer;  but  not  of  the  indorsers. 
And  the  holder  is  bound  to  know  that  the 
-.previous  indorsementB,  including!  that  of  the 
payee,  are  in  the  handwriting:  of  the  parties 
whose  names  appear  upon  the  hill,  or  were  duly 
authorized  by  them.  And  if  it  should  appear 
that  one  of  them  is  forged,  he  cannot  recover 
against  the  acceptor,  although  the  forged  name 
was  on  the  bill  at  the  time  of  the  acceptance, 
-4jid  if  he  has  received  the  money  from  the  ac- 


ceptor,  and  the  forgery  is  afterwardi  diseor- 
ered,  he  will  be  compelled  to  repay  it. 

The  reason  of  the  rule  is  obvious.  A  forged 
indorsement  cannot  transfer  any  intej-est  in  the 

bill,  and  the  holder,  therefore,  has  no  right  to 
demand  the  money.  If  the  bill  is  dishonored 
by  the  drawee,  the  drawer  is  not  responaible. 
And  if  the  drawee  pays  it  to  a  person  not  au- 
thorized to  receive  the  money,  he  cannot  claim 
credit  for  it  in  his  account  with  the  drawer. 

But  in  this  case  the  bill  was  put  in  circula- 
tion by  the  drawers,  with  the  names  of  the 
payeefl  indorsed  upon  it.  And  by  doing  so  they 
must  be  understood  as  affirming  that  the  in- 
dorsement is  in  the  handwriting  of  the  payeea, 
or  written  by  their  authority.  And  if  the 
drawee  had  dishonored  the  bill,  the  indorser 
would  undoubtedly  have  been  entitled  to  re- 
cover from  the  drawer.  The  drawers  must  be 
equally  liable  to  the  acceptor  who  paid  the  bill. 
For  having  admitted  the  handwriting  of  the 
payees,  and  precluded  themselves  from  diapnt- 
ing  it,  the  bill  was  paid  by  the  acceptor  to  Um 
persons  authorized  to  receive  the  money,  ac- 
cording to  the  drawer's  own  order. 

Now,  the  acceptor  of  a  bill  is  presumed  to 
accept  upon  funds  of  the  drawer  in  his  hands, 
and  he  is  precluded  by  his  acceptance  from 
averring  the  contrary  in  a  suit  brought  sigainst 
him  "by  the  holder.  The  rights  of  the  ["IS* 
parties  are  therefore  to  be  determined  as  if  this 
bill  was  paid  by  Hortsman  out  of  the  money  of 
Fiske  &  Bradford  in  his  hands.  And  aa  flake 
&.  Bradford  were  liable  to  the  defendants  in 
error,  they  are  entitled  to  retain  the  money 
they  have  thus  received. 

We  take  the  rule  to  be  this:  Whenever  the 
drawer  is  liable  to  the  holder,  the  acceptor  u 
entitled  to  a  credit  if  he  pays  the  money;  and 
he  is  bound  to  pay  upon  his  acceptance,  when 
the  payment  will  enable  him  to  a  credit  in  his 
account  with  the  drawer.  And  if  he  accepts 
without  funds,  upon  the  credit  of  the  drawer, 
he  must  look  to  him  for  indemnity,  and  cannot 
upon  that  ground  defend  himself  against  a 
bona  fide  indorsee.  The  insolvency  of  the  draw- 
er can  make  no  difference  in  the  rights  and 
legal  liabilities  of  the  parties. 

The  English  cases  most  analogous  to  this  are 
those  in  which  the  names  of  the  drawers  or 
payees  were  fictitious,  and  the  indoraement 
written  by  the  maker  of  the  bill.  And  in  such 
cases  it  has  been  held  that  the  acceptor  is  liable, 
although,  as  the  payees  were  lictitious  persona, 
their  handwriting  of  course  could  not  be  proved 
by  the  holder.  10  Barn.  &  Cress.  4S8.  TIm 
American  case  to  which  we  referred  is  that  of 
-Meachim  v.  Fort,  3  Hill  (S.  C),  227.  The  same 
question  now  before  the  court  arose  in  that 
ease,  and  was  decided  in  conformity  with  thia 

Another  question  was  raised  in  the  argument 
upon  the  sufficiency  of  the  notice;  and  it  was 
insisted  by  the  counsel  for  the  defendants,  that, 
if  they  could  have  been  made  liable  to  thJs  ac- 
tion by  the  plaintiff,  they  have  been  discharged 
by  his  laches  in  ascertaining  the  forgery  and 
giving  them  notice  of  it. 

But  it  is  not  necessary  to  examine  this  ques- 
tion, as  the  point  already  decided  decides  it» 

The  judgment  of  the  Circuit  Court  is  af' 
firmed,  with  costs. 

Hon«rd  11. 


Bevins  bi  al.  t.  Ramsey  et  ai. 


Order. 


Thu  cause  came  on  to  be  beaid  on  the  tran- 
■crtpt  of  the  record  from  the  Circuit  Court  of 
the  United  StateB  for  the  District  of  Masaachu- 
•etta,  and  was  argued  b;  counsel  ^  on  consider- 
ation whereof,  it  ia  now  here  ordered  and  ad- 
judged by  thia  court,  tha,t  the  judgment  of  the 
itaid  CSrcuit  Court  in  this  cause  be,  and  the 
auue  ia  herebjr  affirmed,  with  costs. 


t8»»l  'WILLIAMS  C.  BBVnra  and  Oliver  P. 
Earle,  surviving  Partners  of  the  Firm  of 
BeviDB,  Earle  &  Co.,  who  sue  for  the  use  of 
Oliver  P.  Earle,  Appellants, 

SVTULUM  B.  A.  RAMSEY,  Robert  Craighead, 
Jamea  P.  N.  Craighead,  Thomaa  W.  Humes, 
and  James  McMillan,  Adminiatrator  of 
Andrew  UiMillan,  Deceased. 


where  a  ease  la  bmaght  np  by  an  appeal  from  a 
ladBment  OD  the  commoD  law  side  of  the  Circuit 
1  ourt,  iQBtaad  «f  bv  a  writ  ol  error,  it  mnit  be 
•  Usmliaed. 

Order. 

This  eauae  came  on  to  be  beard  on  the  tran- 
-.(■ript  of  the  record  firom  the  Circuit  Court  of 
1  lie  United  States  for  the  District  of  East  Ten- 
rieasee.  And  it  appearing  to  the  court  that 
ihia  eaae  is  brought  up  by  an  appeal  from  a 
judgment  on  the  common  law  side  of  the  C^r- 
<-iiit  Court,  instead  of  by  a  writ  of  error,  it  is 
ordered,  adjudged  and  decreed  by  this  court, 
that  thia  cause  be,  and  the  same  is  hereby  dia- 
uiiaaad,  with  costs. 


THOMAS    H.   LEAGUE,    Plaintiff   In    Error, 


fiafore  the  admlsalon  of  Texaa  Into  the  Union, 
tku  State  passed  manT  laws  upon  the  subject  of 
wad  rlcbta  to  land,  the  general  object  of  which 
*U  to  aacertatit  and  secure  TBlld  titles,  and  pre- 
■Bit  tiaada,  bj  acts  of  llmltatian  and  br  tbe  catab- 
■Wimeat  oi  boards  ol  commlasloQerB  to  separate 
<W  had  from  the  sood  titles. 

la  tbe  cozkatltntlon  adopted  Just  before  her  ad- 
niasioD  Into  the  Union,  tliere  was  an  article  aa- 
"■alllni   fraodnient   certificates,   and   openli 


*^tlsatlon  of  their  claims. 

_It  was  perfectly  competent  (or  the  people  of 
'^Xaa  to  pasB  these  laws  and  adopt  this  constitution. 
_^»*oreoTer,  they  were  all  psased  before  tbe  Con- 
rFitatlon  of  the  United  States  had  any  operation 
^e»  Texas,  and  caqnot.  therefore,  be  In  conflict 
^^^■t  any  ef  Its  provlalona. 

TfilS  caae  waa  Iirought  up  from  the  Supreme 
^^  Court  «f  the  State  ol  Texas,  by  a  writ  of 
?^*^or  issued  under  the  twenty-fifth  section  of 
^«  Jndicdarj  Aet. 


The  plaintilT  in  error,  Thomaa  M.  Leagtie, 
applied  to  the  District  Court  for  the  County  of 
Galvestoii,  in  Texaa  (state  court),  for  a  man- 
damus to  be  issued  to  John  De  Young,  the 
surveyor,  and  his  deputy,  to  compel  them  to 
survey  a  league  and  labor  of  land,  which 
Ijcague  alleged  that  he  was  entitled  to  by  vir- 
tue of  a  certificate  issued  to  Catin  F.  McRea  by 
the  Board  of  Land  Commissioners  of  the  Coun- 
ty of  San  Augua tine, 'Republic  of  Texas,  ['ISO 
the  21st  of  June,  IS^iS;  which  certificate 
league  alleged  had  been  assigned  to  him. 

Instead  of  tracing,  chronologically,  the  his- 
tory of  the  lawa,  the  reporter  refers  to  the  nar- 
rative given  in  the  osinion  of  the  court.  The 
following  ia  a  list  of  the  public  documents  set 
forth  by  the  petitioner  as  exhibits  to  his  peti- 
tion, and  which  occupied  upwards  of  a  hun- 
dred printed  pages  of  the  record: 

1.  A  decree  of  the  Congress  of  the  State  of 
Coahuila  and  Texas.    March  24,  1626. 

2.  Instructions  to  Commissioners.  Septem- 
ber 4,  1827. 

3.  Decree  of  the  Congress  of  the  State  of 
Coahuila  and  Texaa.    May  2,  1835. 

4.  Declaration  of  the  People  of  Texas  in 
General  Convention  assembled.  November  7, 
183S. 

6.  Establishment  of  a  Proviaional  Govern- 
ment in  Texas.    November  13,  1836. 

6.  Declaration  of  Independence  of  Texas, 
March  2,  1836. 

7.  Constitution  and  Declaration  of  Rights  of 
Texaa.    March  17,  1836. 

8.  An  act  entitled  "An  Act  to  reduce  into 
one  act,  and  to  amend,  the  aeveral  acts  relating 
to  the  cstabliahmcnt  of  a  General  I^nd  Office. 
December  14,  1837. 

9.  Joint  Resolution  respecting  County  Sur- 
veyors.   December  2S,  1837. 

10.  An  act  amending  an  act  supplementary 
to  an  act  entitled  "An  Act  to  reduce  into  one 
act,  and  to  amend,  the  several  acts  relating  to 
the  establishment  of  a  General  Land  Office." 
January  20,  1839. 

11.  An  act  to  detect  fraudulent  land  certifi- 
cates, and  to  provide  for  issuing  patents  to 
legal  claimants.    January  23,  1840. 

12.  An  act  prohibiting  the  location  of  fraud- 
ulent land  claims.    February  5,  1840. 

13.  An  act  to  provide  for  the  return  of  sur- 
veys, for  the  collection  of  government  dues  on 
lands,  and  for  other  purposes.  February  5, 
1840. 

14.  An  act  defining  the  mode  by  which  the 
holders  of  conditional  certificates  shall  estab- 
lish the  same.    January  15,  1S41. 

15.  An  act  supplPtnentary  to  an  act  to  detect 
frniilulent  land  certificates,  and  to  provide  for 
issuing  patents  to  legal  claimants.  February  4, 
1841. 

16.  An  act  supplement ary  to  an  act  supple- 
mentary to  an  act  to  detect  fraudulent  land 
certificates,  and  to  provide  for  the  issuing  pat- 
ents to  legal  claimants.     1843. 

17.  Ordinance  of  the  Convention  of  Texas, 
accepting  the  proposal  of  the  Congress  of  tbe 
United  States  to  admit  Texaa  into  the  Union. 
July  4,  1845. 

•18.  Constitution  of  the  State  of  ["187 
Texas.    1845. 

10.  An  act  to  establish  a  General  Z«nd  OfQce 
for  the  State  of  Texas.    May  la,  1««. 

42  *Tv1 
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On  the  30th  of  June,  1S47,  League  filed  his 
petition  in  the  District  Court  for  the  first  judi- 
cial district  of  the  State  of  Texas,  in  and  for 
the  County  of  Galveston. 

Ou  the  Ut  of  December,  1847,  the  District 
Court  laid  a  rule  upon  the  defendants  to  show 
cause  why  a  peremptory  mandamua  should  not 
issue  as  prayed,  and  on  the  21fit  of  December, 
1S47,  the  defendants  filed  a  general  demurrer 
and  exception,  upon  the  ground  that  the  plain- 
tiff's petition  is  Dot  sufficient  in  law.  The  fol- 
lowing is  a  summary  of  their  answer: 

1st.  Because    it    does    not    appear    that    the 

Slaintifif  has  any  cause  of  action  against  the 
efendants. 

2d.  Because  this  is  really  a  suit  against  the 
State  of  Texas,  which  has  not  given  its  consent 
to  be  so  Bued. 

And  for  further  special  exceptions  the  de- 
fendants say: 

1st.  It  does  not  appear  from  said  petition 
that  the  people  of  Teuu  made  any  contract  by 
which  they  were  or  are  bound  to  concede,  grant, 
or  perfect  title  to,  any  such  land,  etc. 

2d.  It  does  not  appear  that  the  said  supposed 
rights  and  claims  to  land  of  persons  residing  in 
Texas  on  the  day  of  the  declaration  of  inde- 
pendence were  ever  vested  and  established,  as 
the  plaintiff  in  his  said  petition  allies  and 
pretends. 

3d.  Because  the  constitution  of  the  republic 
of  Texas  amounts  to  no  contract  between  the 
people  of  Texas  in  their  corporate  capacity, 
etc.,  and  any  pereons  or  class  of  persons  re- 
siding in  Texas,  as  the  plaintiff  in  his  petition 
pretends;  nor  does  it  appear  that  the  people  of 
Texas,  in  their  corporate  political  capacity, 
agreed,  contracted,  or  promised  as  the  plaintiff 
aUeges  and  pretends. 

4th.  It  does  not  appear  that  the  general 
land  law  of  the  republic  of  Texas  ever 
amounted  to  a  contract  butwuen  the  people  of 
Texae  and  any  person  in  the  petition  men- 
tioned, nor  does  it  appear  that  said  people, 
through  their  representatives,  ever  promised, 
contracted,  or  agreed  that  such  certificate 
should  be  sufficient  evidence  to  authorize  any 
lawful  survey,  or,  for  any  person  holding  or 
owning  such  certificate,  to  survey  such  lands 
as  he  might  point  out,  etc. 

6th.  it  does  not  appear  that  the  said  people 
contracted  or  agreed  that  such  certificate 
should  be  sufficient  evidence  to  authorize  the 
surveyor,  etc.,  to  survey  any  lands  forming  a 

Krtion  of  the  public  domain;  or  that  they  are 
und  to  make  such  survey;  or  that  by  refus- 
ing so  to  do  they  are  guilty  of  any  neglect  or 
breach  of  duty. 

After  reserving  all  exceptions,  etc.,  the  de- 
188*]  fendants  for  plea  'say,  the  plaintiff 
ought  not  to  have  or  maintain  his  action,  for 
that  the  general  land  law  ie  unconstitutional, 
etc. 

And  for  further  plea  they  say,  that  the  act 
"to  detect  fraudulent  land  certificates,"  and 
that  "to  prohibit  the  location  of  fraudulent 
land  claims,"  etc.,  and  the  act  "supplementary 
to  the  act  to  detect  fraudulent  land  certifi- 
catea."  etc.,  were  not  made  in  violulion  of  the 
nmsititution  of  the  Republic  of  Texas,  as  the 
Miid  plaintiff  pretends;  nor  do  said  acts,  nor 
docs  tlie  eleventli  article  of  the  constitution  of 
the  State  of  Texas,  contravene  the  Constitu- 


tion  of  the  United  States,  as  Mid  plaintiff  also 
pretends;  and  that  the  said  plaintiff  (as  he  ad- 
mite)  never  established  aaid  certifie«te  accord- 
ing to  said  acts,  or  according  to  said  eleveatb 
article,  nor  has  he  attempted  so  to  do. 


mentioned  act  failed  and  refused  to  report  this 
certificate  as  genuine;  that  its  location  was  pro. 
hibited  until  so  reported,  or  established  under 
the  said  supplementary  act,  or  the  said  elev- 
entb  article;  and  that,  until  it  might  be  so  ea. 
tablished,  the  said  plaintiff  was  entitled  to  do 
location  or  survey  thereof. 

That  the  said  supplementary  act,  while  it 
remained  in  force,  and  the  said  eleventh  arti- 
cle, gave  a  sufficient  and  an  adequate  mode  of 
establishing  said  certiticate,  which  said  plain- 
tiff failed  to  adopt;  and  that  he  has  not  made 
the  proof,  nor  complied  with  the  requisites, 
prescribed  by  the  said  eleventh  article  of  the 
constitution  of  the  State  <^  Texas. 

They  answer  that  they  were  not  bound  to 
malie  said  survey,  and  that  their  sa[^  refusal 
has  violated  no  law  nor  any  legal  right  of  the 
plaintiff,  and  amounts  to  no  breach  or  neglect 
of  duty  on  their  part. 

The  defendants  annexed  two  exhibits  to  their 
iswer;  one  was  "An  Act  to  regulat«  proeeed- 
igs  in  the  district  courts,"  consisting  of  168 
actions,  and  occupying  thirty  pages  of  the 
printed  record,  and  the  other,  "Rules  for  the 
Government  of  the  District  Courts,  adopted 
by  the  Supreme  Court,  23d  April,  1847." 

On  the  22d  of  December,  1847,  the  District 
Court,  after  argument,  dismissed  the  rule 
hich  had  been  laid  nisi  upon  the  defendants. 
id  at  December  Term,  1847,  tbe  Supreme 
Court  of  Texas,  to  which  the  case  had  been 
carried,  affirmed  the  decision. 

League  sued  out  a  writ  of  error,  and  brought 


the  c 


;  up 


>  this  c 


argued  by  Messrs.  Ovid  F,  Johnaon 
and  Wood  for  the  plaintiff  in  error,  and  Mr 
Harris  for  the  defendant  in  error. 

*The  counsel  for  the  plaintiff  in  trroi  £*I8t 
made  the  following  points; 

I.  The  decision  of  the  commissionera  award- 
ing the  head  right  certificate  set  forth  in  the 
pleadings,  was  a  judicial  decision. 

First.  The  republic  was  bound  under  a  prior 
obligation  to  award  the  land.  Constitution 
of  Republic,  sec.  10;  Colonization  Law  of  Coa- 
huila  and  Texas,  1825;  Decree  No.  16,  p.  15; 
1  White's  New  Recopilacion,  p.  666;  Decree  of 
Coahuila  and  Texas,  No.  309,  p.  297;  DeclarB- 
tion  of  People  in  Convention,  art.  8,  p.  4;  Plan 
of  Provisional  Government,  art.  16;  Declara- 
tion of  Independence,  p.  4;  acts  establishing 
General  Land  Office,  Dec.  14,  1837,  sees.  11,  15, 
17,' 30;  Laws  of  1837,  p,  82. 

.Socftod.  The  proceedings  involved  a  lis  pen- 
dens, a  subject  maltor  to  be  settled  between  the 
claimant  and  the  government.  Mid  hurst  v. 
Waite.  3  Burr.  1250;  2  Hill,  11,  14;  26  Wend. 
212,  -320. 

Third.  The  tulijcct  matter  to  be  settled  re- 
quired, and  llic  acts  provided,  that  proof 
sliould  be  taken,  nnd  in  some  cases  a  jury  was 
introduced  in  onler  to  ascertain  and  settle  the 
rights  of  the   p^irli.-s.      Act  of   1837,  sees.   11. 

Fourth.  An  appeal 
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giTen  to  tba  eUinuuit  in  case  the  deciBion  wba 
agsintt  hlin.  Tbe  State  diBpenaing  with  such 
appuU  In  itB  own  behalf,  oa  the  ground  that 
the  commioBioDen,  aa  is  usual  in  suoh  cusea, 
were  designed  to  repreaeot  them.  McMin  v, 
SUfford,  2  Bibb,  487;  IS  Wend.  66,  eS;  B  lb. 
508;  8  Johns.  44,  S9;  3  N.  H.  265;  4  Bing- 
ham, 686;  Phillips  on  Evidence,  Cowen  A.  Hill's 
notes,  pp.  006-915,  No.  637;  lb.  997,  lOOQ,  No. 
694;  lb.  853,  No.  609;  1  Peters,  201,  660,  6S7;  1 
Bibb,  22,  229;  S  Bibb,  137,  426;  3  Littell,  1B2, 
154;  7  Dana,  141;  4  Yerger,  626;  B  Yerger,  86, 
86;  S  Dall.  317. 

nfth.  The  powers  were  tntosferred  to  the 
District  Court  bj  the  Act  of  1639. 

Sixth.  The  fact  that  proceedingH  are  sum- 
niar^  does  not  devest  uiem  of  their  judicial 
diaracter. 

II.  The  proceedings  being  judicial,  the  de- 
cdrion  therein,  that  the  claimaDt  is  entitled  to 
*  head  right  certiGcate,  is  also  judicial. 

m.  The  said  decision,  and  the  bead  right 
certificate  issued  and  founded  upon  it,  is  a 
perfect  right  to  the  quantity  of  land  awarded, 
forming  an  obligatorj  contract,  as  aolemn  and 
binding  as  a  more  formal  judgment,  and  is 
etmcltuiTe  unless  reversed  upon  review  for  er- 
ror, and  cannot  be  impeached  collaterally.  1 
DonglasB,  407;  4  Greenleaf,  631;  Le  Gnen  v. 
Gonvemeur  and  Kemble,  1  Johns.  Cas.  437; 
18  Wend.  66;  Moody  v.  Thurston,  Strange, 
481 ;  Qrignon's  Leasee  v.  Astor,  2  Howard, 
ISO*]  *31S;  Hargrave's  I^w  Tracts,  446;  1 
Salkeld,  396;  2  Bos.  &  PulL  892;  1  Bibb,  22, 
229;  S  Bibb,  487,  488,  134;  S  Bibb,  137,  138, 
426;  3  Litt.  162,  160;  7  Duim,  141;  2  Tennes- 
see R.  21;  1  Yerger,  303,  328,  S46,  SOO;  4  Yer- 
ger, G25;  1  Cook,  214,  216;  1  Stewart,  504; 
Walker,  492;  1  Peters,  666,  667;  IB  Peters,  617; 
7  Wheat.  240,  244;  1  Peters,  212;  8  Peters, 
444;  9  Peters,  163,  164;  20  Howell's  State 
Trials,  S38;  Ambler,  761;  7  T.  R.  269;  Co. 
Lit.  303,  e;  4  Bawle,  268;  1  Salkeld,  230;  7 
Missouri  R.  15;  6  Howard,  28;  6  Peters,  726, 
732;  1  Texas  R.  438,  788,  601,  802,  804;  6  Pe- 
ters, 728,  732;  6  Cranch,  87  et  seq.;  9  Howard, 
171,  446,  447;  7  Dumf.  &.  East,  692,  per  Ld. 
Kenyon;  3  Dallas,  64;  1  Peters,  340;  Cowen 
A  Hill's  Pbillipa,  891;  3  Johnson,  669;  Smith 
T.  Lewis,  1  Irish  T.  R.  20,  43;  2  Boa.  & 
PnlL  392;  13  Peters,  498;  Mackeldy,  Comp. 
dvil  Law,  Eauffman's  ed.  sec.  206;  1  Po- 
thier  on  Cont.  Svans'  edition,  350,  416;  Hugo, 
Hiatoire  du  Droit  Romain,  see.  373;  Dig.  2,  17, 
BO;  Code,  762;  Extravaganza,  2,  27;  1  Moreau 
ft  Carlton's  Part,  321;  Recop.  Caatella,  tit.  4, 
6,  17;  Institutes,  292;  1  White's  New  Recop. 
306,  307;  2  Tezaa  R.  820,  272. 

TV.  A  judgment  establishing  and  conferring 
a  general  right  ia  juat  as  obligatory  as  if  it 
awarded  a  apecific  parcel  of  land  or  personal 
property,  and  ia  as  much  protected  by  the 
Constitution. 

V.  The  decision  in  question  was  complete, 
and  not  inchoate,  and  adequate  remediea  had 
been  proiided  for  its  execution. 

TL  The  acts  of  29tb  January,  1840,  6th 
February,  1640,  4th  February,  1641,  12th  May, 
1848,  and  the  State  constitution  of  1645,  article 
11,  delay  and  hinder  this  claimant  in  enforcing 
Us  taid  decision  as  well  prior  as  subsequent  to 
the  annexation  of  Texas;  and,  so  far  aa  they 
delay  and  hinder  the  enforcement  of  said  de- 
It  L.  ed. 


cision  since  the  annexation,  they  violate  the 
United  States  Constitution,  and  prior  thereto 
the  Texas  Declaration  of  Rights  of  1836.  2 
Howard,  606;  10  Conn.  522,  541;  1  Pick. 
224;  13  Vermont,  525;  2  Stewart,  30;  1  Dana, 
461,  486;  9  Yerger,  490;  Minor,  23;  7  Gill  & 
Johns.  7;  17  Johns.  196,  216;  3  Howard,  133; 
4  Wheat.  122,  197;  1  Howard,  311;  4  Litt. 
47;  6  Wheat.  1;  I  Denio,  128;  4  Gill  Jt  Johns. 
146,  148;  9  Howard,  246;  6  Cranch,  87;  1 
Simons,  251;  2  Chancery  R-  497;  4  Wheat.  6, 
16;  Peck,  18;  4  Litt.  34,  47;  Story  on  Conat. 
aecB.  1368,  1391;  2  Ld.  Baym.  692;  3  Greenleaf, 
326;  2  Texas  R.  319,  320. 

First.  The  constitution  of  the  State  of 
Texas  of  1645,  article  7,  sec.  20,  proridea  "that 
the  rights  of  property  and  of  action  which  have 
been  acquired  under  the  constitution  and  laws 
of  the  Republic  of  Texaa  shall  not  be  devested." 
And  as  the  rights  of  property  and  of  action  in 
this  case  were  so  acquired,  established,  and 
protected  by  the  decision  of  the  hoard  of  land 
'coTiiniiasi  oners,  they  could  not  he  de-  1*191 
vested,  barred,  or  affected  by  attaching  to 
their  aaaertion  such  conditions  as  are  specilied 
in  the  eleventh  article  of  the  said  constitution. 
Nor  could  the  said  rights  be  utterly  barred, 
and  declared  to  be  forever  null  and  void,  as  in 
the  said  last-mentioned  article  is  attempted  to 

Second.  The  certificate  produced  in  this 
case  never  was  declared  to  be  null  and  void  by 
any  law  of  the  Republic  of  Texaa,  and,  upon 
the  adoption  of  the  State  constitution,  was 
conclusive  evidence  of  a  valid  and  subsisting 
right  founded  on  contract,  although  delayed 
and  clogged  by  such  unauthorized  modiHcations 
of  the  remedy  for  its  enforcement  aa  precluded 
the  plaintiff  from  the  immediate  enjoyment  of 
ita  benefit. 

Third.  The  State  constitution  recognised 
the  right  founded  upon  it,  but  sought  to  couple 
it  with  such  remedies  aa  impaired  the  obliga- 
tion, and  finally  destroyed  it  altogether,  in  £- 
rect  violation  of  the  proviaiona  of  the  federal 
Constitution. 

Fourth.  The  certificate,  as  a  judicial  act, 
eatopped  the  State  from  denying  the  right  It 
eatabliahed;  and  the  auhsequent  steps  necessary 
to  obtain  a  patent  being  mere  mimaterial  acts, 
the  State  had  no  authority  so  to  regulate  them, 
or  to  obstruct  their  performance,  as  to  impair 
that  right.  The  remedy  waa  aubject  to  such 
modification  as  the  State  saw  fit  to  make  with- 
out prejudice  to  the  right;  but  that  was  abso- 
lute and  inviolable. 

Fifth.  All  the  laws  formerly  in  force  in  the 
Republic  of  Texas,  now  allegod  to  he  in  force  in 
the  State  of  Texas,  and  rolied  on  to  defeat  and 
hinder  the  plaintiff  in  procuring  a  survey  and 
patent  on  the  certificate  described  in  this  suit, 
are  in  force  by  virtue  of  their  supposed  adop- 
tion, continuance,  and  recognition  by  the  State 
constitution,  and  as  such  are  in  mainrest  dcro 
gation  of  the  proviaion  of  the  federal  Constitii 
tion  prohibiting  the  passage  of  laws  impairing 
the  obligation  of  contracts. 

VII.  This  court  haa  juriadiction  on  writ  of 
error  to  review  the  decision  of  the  Supreme 
Court  of  Texaa,  it  being  the  highest  court  of 
law  within  that  State,  and  involving  the  valid- 
ity of  a  statute,  as  well  as  a  conatitutiov\a.\  ■^^o- 
vislon  of  this  State,  togeUiM  ^tti  tVft  a.-a^-Vw- 
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It^  uercUed  under  them,  on  the  ground  of  their 
being  repugnant  to  the  United  States  Constitu- 
tion, and  of  the  deciaion  in  favor  of  their  va- 
liditj.  Constitution  United  States,  art.  1,  sec. 
10;  Act  of  CoQgresB,  Sept.  24,  1T8S,  sec.  25; 
Constitution  of  Teitae,  1837;  Declaration  of 
Righte,  art.  16. 

It  is  suflicient  if  it  appear  on  the  record  that 
the  question  must  have  arisen.  Davis  v.  Pack- 
ard, 6  Petera,'41;  Eickie  v.  Starke,  1  Peters,  94; 
Harris  v.  Uennie,  3  Peters,  292;  Smith  v. 
Hunter,  7  Howard,  738. 

192"!  'Rights  of  property  remain  the  same 
after  aa  before  the  adoption  of  the  State  con- 
jstitution.  State  Constitution,  art.  7,  sec.  20;  7 
Peters,  51,  87;  1  DqU.  78;  2  Dall,  304,  396, 

Vni.  The  common  law  was  in  force  in 
Texas  in  1837  (Laws  of  Texas,  1836,  pp.  156, 
167),  and  the  mandamus  in  the  present  case  was 
the  appropriate  remedy.  Marbury  v.  Madi- 
BOn,  1  Cranch,  137;  Uradloy  v.  McCrab,  Dal- 
lam's Digest,  604,  606,  624,  381;  Boman  v. 
Moody,  Dallam,  612;  Allen  v.  Ward,  DaL  371, 
187;  Dallam,  366;  2  Texas  R.  67,  367,  451,  67 
78;  Hartley's  Dig.  120;  Hartley's  Dig.  237, 
art.  643;  12  Peten,  620;  1  Texas  R.  84,  85. 
642;  1  Simons,  251. 

IX.  No  other  constitutional  reraedy  has 
been  provided  in  Texas  for  the  present  case; 
and  not  to  allow  the  mandamus  would  be  a  de- 
nial of  justice,  and  would 
of  the  United  States  Coi 
to  impairing  the  obligation  of 
sent  on  the  part  of  the  State  to  the  remedy  can- 
not be  inferred  from  a^ts  providing  an  uncon- 
stitutional remedy.  Directory  upon  govern- 
ment, 0  Marsh.  423  Angel  &  Ames,  137,  138, 
167;  I  Mur.  165;  4  Cow.  197;  7  Cow.  402;  5 
Cow.  269;  6  Bam.  &  Cress.  29;  11  Wend. 
611;  6  Hill,  21;  5  Jacob's  Law  Diet.  76;  6 
Hill,  62,  MB;  3  Serg.  &  Rawie,  29. 

The  counsel  for  the  defendant  in  error  made 
the  following  points: 

Tlie  writ  of  error  alleges  that  the  decision  of 
the  Supreme  Court  of  Texas  was  against  the 
validity  of  the  treaty  of  the  United  States 
which  was  drawn  in  question,  and  was  in  favor 
of  the  statutes  and  of  the  eleventh  article  of 
the  constitution  of  the  State  of  Texas,  which 
were  drawn  in  question  on  the  ground  that  they 
were  repugnant  to  the  Constitution,  treaties, 
and  laws  of  the  United  States. 

It  is  respectfully  submitted,  that  the  only 
treaty  which  can  possibly  bear  any  relation 
whatever  to  the  merits  of  this  cause  is  that  by 
which  Texas  was  annexed  to  the  United  States ; 
and  in  considering  the  terms  and  stipulations 
of  that  treaty,  it  seems  dilliiult  to  arrive  at  the 
conclusion  that  it  intended  to  make  valid  that 
class  of  claims  to  which  this  belongs.  The  re- 
verse of  the  proposition  appears  to  conform 
much  more  to  the  intention  of  the  treaty. 

For  the  joint  resolution  of  Congress  for  the 
annesation  of  Texas  provides,  "that  the  ter- 
ritory belonging  to  the  Republic  of  Texas  may 
Im  erected  into  a  new  State  with  a  republican 
form  of  government,  to  be  nilopted  by  the  puo- 
pTe  of  said  Republic,  by  deputies  in  convention 
Assembled,  with  the  consent  of  the  existing 
government,  in  order  that  the  same  may  be  ad- 
mitted as  one  of  the  states  of  this  Uniun," 
193*]  *It  further  provides,  that  "the  con- 
atitution  of  ssid  state,  with  the  proper  evidence 
000 


of  its  adoption  by  the  people  of  the  said  re- 
public of  Texas,  shall  be  transmitted  to  the 
President  of  the  United  States,  to  be  laid  be- 
fore Congress  for  its  &nal  action,  on  or  befora 
the   1st  of  January,   1846." 

The  proposition  contained  in  this  joint  reso- 
lution was  assented  to  by  the  government  of 
Texas,  and  it  was  also  assented  to  by  the  people 
of  said  Repubiic,  by  on  ordinance  of  the  depu- 
ties, in  convention  assembled,  on  the  4tb  of 
July,  1846. 

A  constitution  for  the  State  of  Texas  w«> 
formed  in  accordance  with  the  provisions  of 
the  said  joint  resolution.  Among  other  things, 
this  constitution  contains  a  provision  that  it 
shall  be  submitted  to  the  people  of  Texas  {for 
their  adoption  or  rejection)  on  the  second  Mon- 
day in  October,  1S45;  and  it  further  provided, 
that  at  the  same  time  the  vote  should  be  taken 
for  and  against  annexation.  The  eleventh  ar- 
ticle nlso  provided,  that  certificates  of  the  class 
upon  which  this  suit  was  instituted  should  be 
established  according  to  the  provisions  of  the 
aforesaid  supplementary  act,  before  the  1st  ol 
July,  1847,  and  if  not  so  established  or  sued 
up. in  as  therein  provided  before  that  time,  the 
said  certiQcates,  and  all  locations  and  surveys 
thereon,  should  be  forever  null  and  void.  It 
further  provided,  that  the  aforesaid  ordinance 
should  be  attached  thereto  and  form  a  part 
thereof. 

This  constitution  was  adopted,  and  annex- 
ation was  assented  to  by  the  people  of  Texas. 
The  constitution,  the  evidence  of  ita  adoption 
by  the  people  of  Texas,  and  their  assent  to  an- 
nexation, have  been  duly  transmitted  to  the 
President  of  the  United  States.  Upon  these, 
with  all  their  terms  and  conditions,  by  a  joint 
resolution  of  Congress,  Texas  was  admitted  a* 
one  of  the  States  of  the  Union. 

Then  here  was  a  proposition  for  annexation 
made  by  the  government  of  the  United  State*. 
The  proposition  is  accepted  by  Texas,  but, 
among  other  things,  upon  the  conditions  con- 
tained in  the  eleventh  article  of  her  stat«  con- 
stitution. These  conditions  are  accepted  aad 
adopted  by  the  general  government.  Then  we 
contend  that  this  article  cannot  be  justly  said  to 
be  repugnant  to  any  treaty  of  the  United  States. 
On  the  contrary,  it  may  be  said  to  be  incorpo- 
rated into  the  treaty  for  annexation,  and  to 
form  a  part  of  it.  So  far  from  being  condemned 
by  the  treaty,  it  is  most  solemnly  guaranteed 
by  ,t 

It  may  be  considered  to  be  a  more  correct 
view  of  the  subject  to  say  that  Texas  proposed 
to  be  aniic^.ed  to  the  United  States,  and,  among 
other  things,  upon  the  conditions  contained  in 
the  eleventh  arliele  of  her  state  constitution; 
and  that  this  prnpo'^ition  was  accepted  by  the 
"joint  resolution  of  Confess  *for  the  [•194 
admission  of  the  State  of  Texas  into  the  Union." 
Upon  either  Mew  of  the  subject,  this  article 
forma  a  pjrt  of  the  treaty,  and  is  sustained,  in 
place  of  being  condemned,  by  it 

If  theie  Mcwb  of  the  subject  be  coneidered  aa 
at  all  correct  then  the  eleventh  article  of  the 
constitution  of  the  State  of  Texas  violates  no 
law  of  the  United  'ftatea,  for  the  joint  rcaoln- 
,  tion  last  aforciaid  may  be  snid  to  be  a 
I  treaty,  or  a  law,  or  a  contract  {forit  partakesirf 
the  nature  of  all  these)  of  the  United  States,  in 
I  which  this  article  may  be  said  to  be  fullj  inew- 
—  -  11. 
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por&t«d  «s  ■  part  of  either.  Then,  ho  far  from 
being  considered  «■  %  violation  of  anj  law  of 
tba  United  States,  It  may  itself  be  regarded  as  a 
law  of  that  government. 

Let  us  now  iee  whether  the  said  acta  of  the 
Itepulilic  of  Texas,  or  the  eleventh  article  afore- 
!uud,  at  all  contravene  that  provision  of  the 
Conatitution  of  the  United  States  which  says, 
that  "do  state  shall  pass  any  law  impairing  the 
ubligation  of  contracts."  Now,  it  would  seem 
obvious  enough,  that  laws  enacted  hy  Texas, 
and  a  constitution  adopted  b;  ber  when  she 
was  an  independent  republic,  could  in  no  wise 
contravene  the  Constitution  of  the  general  gov- 
emmoit.  Texas  being  then  a  separate  repub- 
lic and  an  independent  government,  could  not 
have  been  considered  as  restraiDcd  by  a  consti- 


this  article  were  made  in  violation  of  the  terms 
of  the  Constitution  of  the  United  States.  And 
it  does  not  seem  to  be  consistent  either  with  the 
terms  or  with  the  spirit  and  meaning  of  that 
instrument,  to  say  that  the  convention  which 
framed  or  the  people  who  adopted  it  designed 
this  clause  as  an  inhibition  against  separate  or 
independent  republics  or  nations. 

Again,  it  is  obvious  enough  that  it  was  not 
the  intention  of  this  clause  to  inhibit  CongreBs 
from  passing  any  law,  or  making  any  treaty, 
impairing  the  obliKation  of  contracts.  And 
whether  we  view  the  annexation  of  Texas  as 
affected  by  the  one  or  the  other  of  these  means, 
we  must  still  agree  that  it  was  consummated 
by  Uie  consent  and  act  of  Congress.  And,  in 
whatever  view  it  may  be  seen,  we  most  respect- 
folly  contend,  that  it  must  still  be  regarded  as 
a  law,  or  an  act  of  Congress,  unrestrained  by 
this  clause  of  the  Constitution  of  the  United 
SUtes. 

And  viewing  annexation  as  a  contract  between 
two  independent  nations,  and  both  equally 
competent  to  contract,  it  seems  consistent  with 
reason  and  law,  that  both  of  the  contracting 
parties  should  be  bound  by  all  its  terms  and 
stipulations.  It  would  certainly  be  a  departure 
from  the  ordinary  construction  of  contracts  to 
determine  that  in  this  instance  it  was  binding 
1  •  8  •  ]  "upon  one  side  only.  The  want  of 
equity  of  such  an  interpretation  becomes  ex- 
trunely  prominent,  when  it  is  borne  in  mind 
that  the  provisions  of  the  eleventh  article  of 
ber  state  constitution  were  offered,  on  the  part 
at  Texas,  as  an  indispensable  condition  of  the 
contract. 

And  it  is  further  contended,  that  there  never 
existed  between  the  grantee  of  the  certificate 
and  either  the  Republic  or  the  State  of  Texas, 
any  contract  which  the  aforesaid  acts  of  the  re- 
public, or  the  eleventh  article  of  the  constitu- 
tion of  the  state,  could  have  impaired.  The 
only  law  under  which  the  grantee  could  claim 
any  land  of  the  Republic  was  decree  No.  190 
of  the  GDngresB  of  the  State  of  Coahuila  and 
Texas  (see  Laws  Coahuila  and  Texas,  ISO);  or 
the  Act  of  1836  (see  Laws  Coahuila  and  Texas) ; 
or  the  tenth  section  under  the  general  provi- 
sions of  the  constitution  of  the  Republic  of 
Texas.  Now,  in  order  to  make  the  contract 
valid  between  the  grantee  and  the  State  of  Coa- 
huQa  and  Texas,  he  must  have  coniplied  with 
the  provisions  of  the  said  decree  No.  I!K),  par^ 
ttenlarty  tluit  contained  in  the  eighth  article, 
IS  lb  ed. 


and  then,  by  the  twenty -second  article,  he 
would  have  been  entitled  to  the  one  half  of  a 
sitio  of  grazing  land.  It  will  be  seen  from  the 
certificate  that  the  grantee  was  aforti^er;  for 
'it  says  that  he  proved  he  arrived  in  the  Republic 
of  Texas  in  the  year  1634.  Then  we  contend, 
that  if  the  claim  be  regarded  as  being  based 
upon  that  law,  viz.;  decree  No.  ItK,  it  amounted 
to  no  contract,  for  there  is  nothing  to  show 
that  the  grantee  ever  complied  with  its  requisi- 
tions, and  the  quantity  contained  in  the  certifi- 
cate very  far  exceeds   that   prescribed   by   the 

If,  on  the  other  hand,  it  be  regarded  as  based 
upon  the  said  Act  of  Coahuila  and  Texas  of 
1836,  or  the  said  tenth  section  of  the  constitii' 
tion  of  the  late  Republic,  then  we  contend  that 
there  was  no  contract  between  the  grantee  and 
the  Republic;  for,  by  reference  to  the  Act  of 
IB35,  and  to  this  section  of  the  constitution,  it 
will  be  seen  that  their  provisions  only  amount 
to  a  donation  of  lands  to  those  persons  who 
were  residing  in  Texas  before  the  passage  of 
the  Act  of  1835,  or  on  the  day  of  the  declara- 
tion of  independence. 

In  addition  to  the  head  rights  which  the  citi- 
zens received,  the  Republic  paid  each  soldier 
for  whatever  services  he  miglit  render.  Ordi- 
nances and  Decrees  of  the  Constitution,  22,  sees. 
4,  6;  Ibid.  76,  TS,  87,  88,  S3;  and  1  SUtutes, 
34,  sec.  4. 

Upon  these  provisions  alone  claims  for  bead 
rights  rested,  until  the  14th  of  December,  1837, 
when  the  Congress  of  the  Republic  passed  an 
act,  entitled  "An  Act  to  reduce  into  one  act, 
and  to  amend,  the  several  acts  relating  to  the 
establishment  of  a  general  land  office.  See  2 
laws,  62.  It  will  'be  seen  by  reference  [*196 
to  this  act  (particularly  its  twelfth  section),  that 
this  gave  to  colonists,  or  persons  residing  in 
Texas,  no  new  rigiit,  but  only  intended  to  pro- 
vide an  adequate  remedy  by  which  those  rights 
might  be  rendered  available  which  had  accrued 
under  the  said  colonization  laws,  and  under  the 
said  tenth  section  of  the  constitution  of  the  Re- 
public. It  was,  in  other  words,  a  law  creating 
a  remedy  by  which  pre-existing  rights  might  b« 
litigated;  but  it  purported  to  give  no  new  right, 
and  least  of  all  does  it  seem  to  intend  to  create, 
on  the  part  of  the  Republic,  a  technical  and 
binding  contract,  which  subsequent  enactment* 
could  never  change.  And  we  contend  that  the 
right  of  any  land  exists  (if  it  exists  at  all)  by 
virtue  of  a  compliance,  on  the  part  of  the  gran- 
tee, with  the  provisions  of  the  colonization  law 
of  183Z,  or  in  consequence  of  his  having  been 
included  within  the  provision  of  the  Act  of  1835, 
or  that  of  the  tenth  section  under  the  esnei"*' 
provisions  of  the  constitution  of  the  late  Repub- 
lic, and  not  by  virtue  of  any  certificate  obtained 
under  the  Act  of  1837,  which,  we  contend,  re- 
lates not  at  all  to  the  right,  but  to  the  remedy 
only.  In  other  words,  if  he  had  any  right,  it 
was  not  because  he  obtained  the  certilicate  un- 
der the  Act  of  1837,  but  because  he  had  made 
with  the  State  of  Coahuila  and  Texas  a  valid 
contract  for  it  under  the  Act  of  1832,  or  be- 
cause it  had  been  donated  to  him  by  the  Act  of 
1836,  or  by  said  tenth  article  in  the  constitution 
of  the  late  Republic. 

We  contend  that  the  issuance  of  the  certifi- 
cate created  no  contract  whatever  on  the  part 
of  the  government.     For  the  granting  of  tha 
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certiflcate  wm  baaed  upon  no  coDBidention; 
whereas,  under  every  tjiteox  of  laws,  a  coniid- 
eration  is  an  indispensable  requisite  of  a  legal 
and  valid  contract. 

And  it  will  be  clearlv  seen,  bj  reference  to 
the  acts  of  1S40,  and  to  the  elavenui  article  of  the 
constitution  of  the  state,  that  they  affect  no 
right  which  may  have  accrued  either  under  the 
Act  of  1832  or  under  that  of  1S36,  or  the  Baid 
tenth  aectioQ  of  the  conatitutiou  of  the  late  Re- 
public. They  neither  affect  to  repeal  the  law 
of  18S2,  nor  that  of  1836,  nor  to  render  null  any 
right  or  contract  which  existed  iu  virtue  of 
tl^r  provisions!  nor  do  they  affect  to  with- 
draw, or  to  defeat,  or  to  impair  this  constitu- 
tional provision.  So  far  from  annulling,  or 
devesting,  or  destroying  these  rights,  it  was  the 
direct  object  and  tendency  of  the  acts  of  1840, 
and  of  the  constitutioual  provision  of  1846,  to 
guard,  to  sustain,  and  to  secure  them. 

The  acts,  etc.,  complained  of  by  the  plaintiff 
in  error,  only  intended  to  change  the  remedy 
provided  by  the  Act  of  1S37;  and  this  is  all 
which  they  really  effect. 

The  Kepublic  of  Texas  was  not  bound,  by  the 
1*7*]  terms  of  any  'contract,  to  pass  the  Act 
of  1837.  This  was  a  law  gratuitously  passed 
by  its  Legislature.  The  Eepublic  had  entered 
into  no  obligation  or  contract  to  pass  such  a 
law;  and  least  of  all  had  It  obligated  itself  to 
permit  this  remedial  law  to  remain  forever  un- 
changed. Nor  was  there  an  application  for  a 
survey  while  the  provisions  of  the  seventeenth 
section  of  the  Act  of  1837  remained  in  force; 
but  be  waited  till  the  proffer  contained  in  that 
section  was  in  effect  repealed,  or  withdrawn,  by 
the  Act  of  1840. 

Again,  remedial  laws  may,  at  any  time,  be 
altered,  or  even  repealed. 

This  action,  it  may  be  said,  is  based  entirely 
upon  the  seventeenth  section  of  the  Act  of  1837. 
And  this  section,  by  its  terms,  contemplates  the 
passage  of  subsequent  laws  altering  its  provi- 

This  section  regards  the  certificate,  not  as  a 
contract,  but  as  "sulHcicnt  evidence  to  author- 
iie  the  surveyor  to  survey  the  land."  The 
terms  of  the  section  give  to  the  certificate  that 

forte  only.  Now,  evidence  belongs  to  the  i 

«dy;  and  the  Legislature  can,  at  any  time,  a 
or  even  repeal,  the  remedy.  Story,  Conflict  of 
I^wB,  sec.  467.  note;  Townsend  v.  Townaend, 
Peek,  16-18;  B  U.  S.  Cond.  Hep.  535;  Mason 
V.  Haile,  12  Wheat.  370;  Sampeyreac  case,  7 
Peters,  222;  Ibid.  548,  549,  550,  657;  Spring- 
field V.  Hampden  Commissioners,   Q  Pick.   60S. 

An  act,  like  that  of  1S37,  which  confers  ju- 
risdiction, is  subject  entirely  to  the  control  of 
the  Legislature,  Stoover  v.  Immell,  1  Watts, 
258;  Road  in  Hatfield,  4  Ycates,  3B2.  The  re- 
peal would  have  devested  all  such  rights,  under 
the  provisions  of  the  act,  as  have  not  been  con- 
summated. Buller  V.  Palmer,  1  Hill,  324,  330; 
Metlcr's  esse,  1  Btackf.  4S1;  Meiggs  v.  Hunt, 
12  Moore;  Rey  v,  Goodwin,  4  Moore  A  Payne, 
441,  451;   Dwarris  on  StatuteB,  678. 

If  the  above  position  be  correct,  then  Texas 
had  the  power  to  modify  or  change  the  Act  of 
1837  by  those  of  1840. 

It  is  conceived  that  the  Sampeyreac  eai 
Peters,  222,  bears  a  striking  analogy  to  this.  In 
(lint  case  suit  was  instituted  in  the  Superior 
Court  of  the  Tenitory  of  Arkansaa,  in  ther 
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of  Bernardo  Sampeyreac,  against  the  United 
States,  to  recover  a  tract  of  land  In  the  petitii« 
described.  During  the  same  year  (about  the 
20th  of  December)  a  judgment  was  rendered  in 
favor  of  the  plaintiff.  No  appeal  was  taken 
within  one  year;  and  conseijuently,  by  the 
terms  of  the  statute  under  which  the  suit  waa 
instituted,  the  decision  became  final  and  con- 
clusive between  the  parties.  The  intereat  in 
this  decree  was  by  deed  (purported  to  be  made 
')j  Sampeyreac)  transferred  to  John  J,  Bowie, 
Lud  in  December,  182S,  Bowie  transferred  tlw 
'decree  to  Joseph  Stewart.  On  the  [*lffS 
13th  of  December,  1828,  Stewart's  application 
was  admitted  in  the  land-office.  At  the  April 
Term,  1830,  the  United  States  attorney  filed  a 
bill  of  review,  in  which  he  stated  that  the  de- 
cree was  obtained  by  fraud,  that  the  witneaaea 
committed  perjury,  and  that  Sampeyreao  waa 
a  fictitious  person.  Subsequently  to  this,  vici 
on  the  8th  of  May,  1830,  an  act  waa  made  gir* 
ing  the  courts  power  to  revise  such  decrees  im- 
on  bills  of  review.  It  was  contended  that  tM 
Act  of  1830  was  unconstitutional,  because  mad« 
in  violation  of  that  provision  of  the  Constitu- 
tion of  the  United  States  which  says  that  "no 
person  shall  be  deprived  of  property  without  dua 
irocess  of  law";  and  also  that  which  aayathat 
'private  property  Bhall  not  be  taken  for  pub- 
ic use  without  just  com  pens  ation."  See  Dart- 
mouth College  v.  Woodward,  4  Wheat.  644,  645. 
But  the  decree  in  the  Sampeyreac  case  waa 
reversed;  and  it  was  decided  that  the  Act  of 
1830  applied  only  to  the  remedy,  and  therefora 
did  not  violate  the  Constitution  of  the  Uiiil«d 
States. 

When   the  certificate   was  JMued,  and   when 
the  acta  of   1837  and   1840  were  enacted,  (be 
laws  of  Mexico  were  in  force  in  Texas.     That 
system  provides,  that,  if  a  judgment  be  fraudu- 
lent or  be  obtained  by  perjury,  the  party  againct 
horn  it  was  rendered  may  have  it  annulled  at 
any  time  within  twenty  years  from  the  day  of 
-  I  date,  etc.    1  Partidas,  321,  322;  1  White,  306, 
Again,  this  is  a  mandamus  against  the  Stat« 
ithout  its  consent;   and  it  is  an  attempt  to 
ade   the   well-established   principle,   that   the 
ivereign  autlioritj  cannot  be  sued  in  its  ow» 
court  without  its  express  assent  to  the  suit. 

Where  a,  party  has  another  specific  remedy, 
a  mandamus  never  issues  at  all.  S  Comyn'a 
Dig.  21.  The  Act  of  1340  did  not  Uke  away 
all  remedy,  and  the  Act  of  1841  gave  a  remedy 
which  is   reasonable,  adequate,  and  complete. 

It  is  contended  that  the  plaintiff  in  this  cauae 
can  occupy  no  higher  ground  than  that  whiell 
could  liave  been  occupied  by  the  grantee  of  tba 
certificate.  The  certificate  is  at  best  but  the 
evidence  of  a  naked  right  or  a  chose  in  action, 
which  by  the  general  law  was  neither  assigna- 
ble or  transferable.  And  there  is  no  special 
law  "hich  enables  the  grantee  to  sel]  or  trans- 
fer the  certificate.  But  Ihe  tenth  section  under 
the  general  provisions  of  the  constitution  of  the 
republic,  the  fifteenth  section  of  the  first  gener- 
al land  law  (1  Laws,  129).  and  the  twelfthand 
seventeenth  sections  of  the  present  act,  only 
made  valid  the  sale  or  transfer  of  the  right 
which  the  claimant  had  to  the  land.  He  could 
sell  his  own  right  or  claim  to  the  land,  but 
nothing  more. 

■This    court    has    decided    that    the    l't99 

clause  in  tbe  Constitution  of  the  Untted  StatM^ 
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upon  whleh  tk«  plaintiff  reflea,  has  no  retro- 
spective opeiiition.  Owing!  t.  Speed,  &  Wheat. 
420. 

The  c«ae  under  eonsiderfttion  ie  Btronger  than 
the  one  cited;  for  the  act*  of  1840,  and  tlie con- 
stitutional proviHi<»t  of  1846,  were  in  full  force 
when  Texas  was  an  independent  republic,  and 
their  continuance  m»,y  be  said  to  be  guaranteed 
hy  the  treaty  of  annexation. 

The  cue  of  Calder  y.  Bull,  3  Dall.  380,  may 
be  said  to  bear  a  striking  similitude  to  this. 
There  the  Probate  Court  had  rendered  a  decree 
in  that  came,  and  the  adverse  party  had  ho  long 
slumbered  over  his  rights,  that  this  decree  had, 
under  the  law,  become  final  by  the  lapse 
time.  The  State  of  Connecticut  then  passed  a 
law  annulling  this  decTM,  and  this  court  unan- 
imously determined  that  this  law  did  not  vi- 
olate the  Constitution  of  the  general  govern- 
ment. A  state  can  pass  retrospective  laws 
creating  contracts  where  none  existed  before; 
it  can  pass  retrospective  laws;  can  exercise  ju 
dicial  functions;  and  it  can  pass  a  law  that  will 
devest  vested  rights.  Satterlee  v.  Matthewson, 
Z  Pet.  412,  413. 

These  are  powers  certainly  as  great  as  those 
complained  of,  which  Texas  exercised  white 
ihe  was  a  separate  republic. 

We  might  suppose  tlus  to  be  a  contract  in  the 
strict  sense  of  that  term,  and  still  we  believe  it 
tould  be  successfully  contended  that  the  acts  of 
IMO  never  even  violated  the  constitution  of  the 
lute  Republic,  and  that  the  eleventh  article 
of  the  state  constitution  could,  under  no  view, 
noUte  the  Constitution  of  the  United  Stntcs. 
for  the  "obligation"  of  a  contract  is  defined 
to  be  "the  law  that  binds  a  party  to  perform 
tiit  undertaking."  Sturges  v.  Crowninshield,  4 
Wheat.  197;  Ogden  v.  Saunders,  12  Wheat. 
31%;  Blair  v.  Williams,  4  LitteU,  34;  Lapsley  v. 
Bnshear,  Ibid.  47. 

The  Constitution  refers  to  and  preserves  the 
'■^1,  not  the  moral  obligation.  Ogden  v.  Saun- 
im,  12  Wheat.  337. 

The  "obligation"  of  contracts  intended  by 
the  constitution  is  not  the  universal  taw  of 
i:irilized  nations  any  more  than  the  moral  taw. 
He.   Ogden  v.  Saunders,  12  Wheat.  213. 

The  republic  never  gave  its  consent  to  be  thus 
>ued;  and  had  it  been  given,  it  might  have  been 
withdrawn  at  pleasure.  Story's  Const.  625. 
So  that  the  Republic  could  not  have  been  legal- 
'rboand  to  perform  its  contracts;  or,  in  other 
^<fii,  there  was  no  legal  obligation  to  perform 

Dnder  the  Constitution  of  the  United  States, 
Udunendments  thereto,  a  state  cannot  be  siicd 
IS  (hg  court*  of  that  government,  exci'pt  by  an- 
"tfcw  state.  Then  under  this  government  there 
ire  no  means  of  competUng  a  state  to  perform 
iff]  'its  contracts  with  individuals,  in  cases 
ID  which  the  state  may  he  defendant.  Then 
'here  i*  no  legal  obligation  to  perform  them. 
^  tecond  section  under  article  third,  and  the 
rieventh  article  of   the   Amendments. 

Texas  was  not  annexed  unlil  the  ISth  of 
^rbniarj,  1646,  the  day  on  which  the  drat  Lcg- 
I'lstort  of  the  State  convened.  See  the  joint 
roolntion  for  annexiog  Texas,  etc.,  approved 
the  1st  of  March.  1W5;  5th,  Bth,  7th,  and  Rth 
fetjons  of  the  13th  article  of  the  constitution 
•^  Texas;  aeU  of  Congress  of  184B  and  1846, 
IT  lb.  23  MS.  IL 


See  Act  of  14th  January,  1843,  EartleVa 
Digest,  649. 

It  is  evident  that  the  rights  of  individuals  to 
real  estate  in  Texas  were  based  upon  the  con- 
stitution and  laws  of  the  Republic.  By  virtue 
of  these,  lands  were  acquired  and  held.  It  is 
evident  that  the  constitution  and  laws  could  at 
all  times  have  been  annulled  by  the  same  pow- 
er that  created  them.  Had  this  been  done, 
then  we  contend  that  all  private  property  would 
have  reverted  immediately  to  the  general  mass. 
For  a  distinguished  author  has  truly  said, 
"Property  and  laws  are  bom  together  and  die 
together.  Before  laws  were  made,  there  was 
no  property;  take  away  laws,  and  property 
ceases.  J.  Bentham's  Theory  of  Legisla- 
tion, 139.  If  the  people  of  Texas  would 
do  this  while  they  had  an  independent 
government,  they  could  certainly  do  what  was 
far  less  than  this;  namely,  could  say  that  certifi- 
cates of  this  class  sued  on  should  be  established 
1  the  mode  prescribed  in  their  constitution, 
r  that  they  should  never  be  established  at  all. 

Hr.  Justice  Grier  delivered  the  opinion  of  the 

A  brief  statement  of  the  history  of  this  case 
'ill  be  necessary  to  a  correct  apprehension  of 
the  paints  involved. 
By  the  colonization  laws  of  Mexico  in  force 
L  the  State  of  Texas  before  their  revolution, 
'ery  married  man  who  became  a  settler  or 
colonist  was  entitled  to  a  square  league  of  land. 
In  1835,  when  Texas  declared  her  indepen- 
dence, the  faith  of  the  Republic  was  pledged  that 
all  who  would  perform  the  duties  of  citizens 
should  receive  the  benefit  of  this  taw;  accord- 
ngly,  in  the  constitution  of  the  new  Republic, 
idopted  on  the  17th  of  March,  1836,  it  was 
provided,  that  all  white  persons  "residing  in 
Texas  on  the  day  of  the  declaration  of  indepen- 
dence should  be  considered  citizens  of  the  Re- 
public, and  if  they  had  not  previously  received 
land  under  the  col oni station  taws  should  be  en- 
titled, every  head  of  a  family  to  one  league 
and   labor   of   land,"  etc. 

In  1837,  December  14th,  an  act  of  the  Con- 
gress of  Texas  was  passed,  establishing  a  land 
office,  and  authorizing  the  appointment  of 
'certain  commiasioners  with  power  to  ["201 
grant  certificates  of  claims  to  land  to  all  per- 
sona who  should  make  proof  that  they  were 
entitled  to  them. 

Immense  numbers  of  these  certificates  were 
on  put  in  circulation,  either  forged  or  fraud- 
ulently obtained,  which,  if  confirmed  by  sur- 
veys and  pati'ots,  would  soon  have  absorbed 
alt  the  vacant  land  in  the  Republic.  To  guard 
against  such  impositions,  an  act  was  passed  on 
the  29th  of  January,  1840.  entitled  "An  Act  to 
detect  fraudulent  certificates,"  by  which  a  new 
board  of  commissioners  was  appointed  "to 
inspect  the  hoard  of  land  commissioners  of  each 
:;ounty,  and  uncertain  by  satisfactory  testimony 
what  certificates  were  genuine  and  legal."  All 
others  not  so  reported  were  forbidden  to  be  sur- 
veyed or  patented.  This  was  followed  on  the 
4tu  of  Ft^bruary,  1841,  by  a  supplement,  in 
which  persons  holding  certificates  not  reported 
nil  legal  by  the  iKiard  of  commission, 
permitted  to  enter  suit  against  the 
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tificates;  and  if  found  valid,  and  ao  certified  bj 
tlie  court,  the  claimant  should  be  entitled  to  a 
■urvey  and  patent. 

In  IS43  a  statute  of  limitation  was  paaaed, 
requiring  all  auita  to  establiali  certificates  ktid 
claims  to  be  instituted  before  the  1st  da;  of 
January,   1844. 

Thus  it  appears  that,  after  the  1st  of  Janu- 
ary, 1844,  all  claimants  of  these  head  rights  un- 
der the  constitution  of  the  Republic  and  its  land 
law  of  1837  were  barred,  and  their  certificates 
of  no  validity  whatever,  unless  suit  has  been 
brought  and  their  genuineness  established  in  a 
court  of  justice;  and  this  continued  to  be  the 
case,  till  the  adoption  of  the  new  constitution, 
previous  to  the  admission  of  Texas  as  a  state 
of  the  Union,  in  1S4G. 

The  eleventh  article  of  that  constitution  pro- 
vided as  follows: 

"Sec.  I.  All  certificates  for  head  right 
claims,  issued  to  fictitious  persons,  or  which 
were  forged,  and  all  locations  and  surveys 
thereon,  are,  and  the  same  were,  null  and  void 
from  the  beginning. 

"Sec.  2.  The  district  courts  shall  be  opened 
until  the  first  day  of  July,  one  thouaand 
eight  hundred  and  forty-seven,  for  the  estab- 
lishment of  certificates  for  head  rights  not  rec- 
ommended by  the  commissioners  appointed 
under  the  act  to  detect  fraudulent  land  certifi- 
cates, and  to  provide  for  issuing  patents  to 
legal  claimants;  and  the  parties  suing  shall 
produce  the  like  proof,  and  be  subject  to  the 
requisitions,  which  were  necessary,  and  were 
prescribed  by  law,  to  sustain  the  original  ap- 
plications for  said  certificates;  and  all  certifl- 
202']  catea  above  referred  'to,  not  established 
or  sued  upon  before  the  period  limited,  shall 
be  barred,  and  the  said  certificates,  and  ail  loca- 
tions and  surveys  thereon,  shall  be  forever 
null  and  void;  and  all  relocations  made  on 
such  surveys  shall  not  be  distrubcd  until  the 
certificates  are  established  as  above  directed." 

This  is  a  succinct  history  of  the  legislation 
complained  of  by  the  plaintilT.  Re  instituted 
this  action  in  the  District  Court  of  the  State  of 
Texas  for  the  County  of  Galveston.  It  is  a 
bill  or  petition  for  a  mandamus  to  the  defend- 
ants (who  are  the  surveyor  and  the  deputy -sur- 
veyor of  the  district),  commanding  them  to 
make  a  survey  of  a  certain  certificate  granted 
on  the  2l)th  of  June,  1638,  by  the  land  commis- 
sioners of  the  County  of  San  Augustine  to  Co- 
lin T.  McRea,  for  one  league  and  labor  of  land, 
etc.  The  plaintiff  claimed  to  be  the  assignee 
of  this  certifleate.  The  defendants  alleged  in 
their  answer,  that  they  were  forbidden  by  law 
to  survey  this  certificate,  as  it  had  not  been  re- 
turned as  genuine  and  legal  by  the  commis- 
sioners under  the  Act  of  the  29th  of  January, 
1840.  nor  liad  any  suit  been  brought  to  estab- 
lish its  genuineness  before  the  first  day  of  July, 
1847,  according  to  the  provisions  of  the  con- 
stitution. The  court  refused  to  grant  the 
mandamua;  and  on  writ  of  error  to  the  Su- 
preme Court  of  Texas,  their  judgment  was  af- 
tirmed. 


under  the  twenty-fifth  section  of  the  Judiciary 
Act. 
The    sum    of    the    argument    on    which    the 
plaintiff  /bunds   his  claim  to  our  interference 
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seems  to  be,  that  theRepublieof  Texas  was  un- 
der obligation  to  make  these  grants  of  land. 
That  all  grants  made  by  the  land  commisaion- 
ers  under  the  Act  of  1S37  were  in  their  nature 
judicial  decisions,  and,  whether  fair  or  fraud- 
ulent, their  validity  could  never  after  be  in- 
quired into.  That  such  certificate  constituted 
a  perfect  right  to  the  quantity  of  land  award- 
ed, and  all  legislation  of  the  Republic  of  Texas, 
appointing  new  tribunals  to  examine  their 
genuineness  and  legality,  or  to  limit  the  time 
within  which  the  holder  or  assignee  of  a  cer- 
tificate may  demand  a  survey  and  patent,  is 
void,  because  it  impairs  the  obligation  of  con- 
tracts; and  tba  eleventh  section  of  the  constitu- 
tion of  the  State  of  Texas  is  void  for  the  same 

If  it  were  necessary  for  this  court  to  consider 

these  arguments,  it  would  be  a  sufficient  answer 

Ist.  That  the  certificates  are  not  in  the  nature 
of  judicial  decisions  .vesting  title  in  the  holders, 
whether  forged  or  frauduleab. 

2d.  If  they  were  judicial  decisions,  a  state 
may  grant  new  trials,  and  make  new  tribunals 
of  review  in  order  to  detect  'fraudulent  [*20S 
grants  or  reverse  fraudulent  judgments,  with- 
out impairing  the  obligation  of  any  contract. 

3d.  Judgments  as  well  as  grants  obtained  by 
frauds  or  collusion  are  void,  and  confer  no  vest- 
ed title;  and  a  state  may  justly  require  those 
who  claim  that  their  grants  are  not  of  this 
character  to  make  proof  of  their  genuineness  in 
some  proper  tribunal  before  they  can  be  enti- 
tled to  a  survey  or  patent  under  them,  and  may 
limit  the  time  within  which  suits  may  be  insti- 
tuted. The  United  States  have  pursued  this 
course  with  regard  to  French  and  Spanish 
grants,  and  it  has  never  been  alleged  that  they 
thereby  impaired  their  contract  (contained 
in  the  treaty)  to  protect  valid  grants. 

4th.  The  eleventn  article  of  the  constitution 
of  the  State  of  Texas  avoids  none  but  forged 
and  fraudulent  certificates,  and  extends  the 
time  within  which  valid  ones  may  be  estab- 
lished hy  suits  against  the  state,  and  therefore 
annuls  no  vested  rights  and  impairs  the  obtiga- 
tion  of  no  contract,  but,  on  the  contrary,  con- 
fers a  right  which  bad  been  lost  and  forftited 
by  the  laches  of  the  party. 

5th.  And  lastly,  if  the  Congress  of  Texas 
had  abolished  all  these  certificates,  whether 
fraudulent  or  genuine:  or  if  the  people  of  Texas 
had  done  the  same  thing  by  their  constitution 
adopted  before  their  admission  as  a  state  of  the 
Union,  their  right  to  do  ao  could  not  be  ques- 
tioned by  this  court,  umler  any  power  conferred 
upon  them  by  the  twenty-fifth  section  of  the 
Judiciary  Act. 

There  is  no  allegation  that  the  Legislature  of 
the  State  of  Texas  has  passed  any  law  impair- 
ing the  obligation  of  contracts,  or  affecting 
vested  titles  guaranteed  by  the  treaty  of  union. 
since  that  Slate  has  been  admitted  as  one  of  the 
states  of  this  Union.  The  Constitution  of  the 
United  States  was  made  by,  and  for  the  pro- 
tection of,  the  people  of  the  United  States.  The 
restraints  imposed  by  that  instrument  upon 
the  legislative  powers  of  the  several  states  eouM 
alTect  them  only  after  they  became  states  of 
the  union,  under  the  provisions  of  the  cooati- 
tution,  and  had  consented  U>  be  bound  by  it. 
It  surely  needs  no  argument  to  show  that  the 
—  ■  11. 


lS&.i 


BBOOKB    7.    NOBBIB. 


•03 


ntlidit;  of  tlte  legislation  of  a  foreign  state  can- 
not be  tested  by  the  Constitution  of  the  United 
States,  or  that  the  twent;-flfth  section  of  the 
Judiciarj  Act  confers  no  power  on  this  court  to 
annul  their  Jaws,  however  unjust  or  tjfrannical, 
Ron  far  the  people  of  the  State  of  Texas  are 
bound  to  acknowledge  contracts  or  titles  repu- 
diated by  the  late  Republic,  is  a  question  to  be 
derided  by  their  own  tribunals,  and  with  which 
this  court  has  no  right  to  interfere  under  any 
power  granted  to  them  by  the  Constitution  and 
acts  of  Congress. 

204*]  'The  judgment  of  the  Supreme  Court 
of  Texas  is  therefore  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Texas,  and  was  argued  by  counsel; 
on  consideration  whereof,  it  is  now  here  or- 
dered, adjudged  and  decreed  by  this  court,  that 
the  decree  of  the  said  Supreme  Court  in  this 
cause  l>e,  and  the  aama  is  hereby  affirmed,  with 


BROOKS,  Haintiff  in  Error, 
SAMUEL  NORRIS. 


WItem  a  Judgment  was  rendered  on  the  2Stb  of 
October,  1843.  and  a  writ  of  error  allowpd  an  the 
IStb  of  October,  1S48.  bat  not  Issued  and  filed  until 
the  4th  or  November  fallowing,  more  tban  Qtc 
jears  had  elapsed  after  rendering  (he  Judgment, 
and  tbe  writ  of  error  ma;  be  dismissed  on  motion. 

It  I*  the  filing  of  tbe  writ  wblcb  removes  tbe 
record  from  tbe  Interior  to  the  appellate  court; 
and  the  dar  on  wblcb  tbe  writ  may  have  been 
lamed  b;  Uie  clerk,  or  the  da;  on  wblcb  It  Is 
te«ted,  are  not  material  In  deciding  tbe  ijueatlan. 

By  the  Bngllsb  practice,  tbls  error  must  be 
taken  adrantaee  of  by  plea:  but  according  to  tbe 

eraetlee  of  tblt  court,  a  party  may  avail  himself, 
f  motloii,  of  anj  defect  wblch  appears  upon  tbe 
record  Itselt 


TITTR  cKBe  was  brought  iq>  from  the  Supreme 
Conrt  of  Louisiana,  by  a  writ  of  error 
issued  under  the  twenty-fifth  section  of  the  Ju- 
diciary Act. 

It  amieared  from  the  record  that  the  judg- 
ment of  the  Supreme  Court  of  Louisiana  was 
rendered  on  tbe  26th  of  October,  1843. 

The  petition  for  the  writ  of  error  was  ad- 
ilimnrd  to  the  Honorable  George  Eustis,  Chief 
Justice  of  tbM  Supremo  Court  of  the  State  of 
LixdnanA.  It  was  thus  indorsed: 
Order  allowing  Writ. 
"A  writ  of  error  is  allowed  as  prayed  for, 
wlthoot  prejudice.  Security  ia  required  in  the 
ink  of  fire  hundred  dollars. 

"George   Eustis, 
'YAief  Jnrtiee,  Uonroe,  West  District. 
•tMober  19,  1B48. 
"Bmi^aw  Oonrt,  Alexandria. 
rilM  November  4,  IMS. 

'V.  B.  Ariall,  Clerk." 
IS  I^  •«. 


■Bond  for  Writ  of  Error.  ['aOS 

"Supreme  Court,  State  of  Louisiana. 

Jehiel   Brooks  v.   Samuel  Norris.  in  error. 

"Know  alt  men  by  these  presents,  that  wc, 
Jehiel  Brooks,  of  the  District  of  Columbia,  and 
B.  J.  Rage,  of  New  Orleans,  Louisiana,  are 
held  and  firmly  bound  unto  the  above-named 
Samuel  Norris,  in  the  sum  of  five  hundred  dol- 
lars, to  be  paid  to  the  said  Samuel  Norris,  his 
executors  or  administrators.  To  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  our- 
selves, and  each  of  us,  jointly  and  severally, 
and  our  and  each  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents. 

"Sealed  with  our  seals,  and  dated  this  19tb 
day  of  October,  A.  .D.   1848. 

"Whereas  the  above-named  Jehiel  Brooka 
hath  prosecuted  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  to  reverse  the  judg- 
ment rendered  in  the  above -entitled  suit  by  the 
Sum-erne  Court  of  the  State  of  Louisiana. 

'TJow,  therefore,  the  condition  of  this  obli- 
gation is  such,  that  if  the  above  named  Jehiel 
Brooks  shall  prosecute  his  said  writ  of  error  to 
effect,  and  answer  all  coats  if  he  shal!  fail  to 
make  good  his  j>lea,  then  this  obligation  shall 
be  void;  otherwise  Uie  same  shall  be  and  remain 
in  full  force  and  virtue. 

"B.  J.  Sage,  for  Jehiel  Brooks- 
*'B.  J.  Sage. 
"Sealed  and  delivered,  in  the  presence  of 
"Test— John  Ray." 

Approval  of  Bond. 

'Tersonally  appeared  before  me  the  above- 
named  B.  J,  Sage  and  John  Ray,  who  acknowl- 
edged their  signatures  to  the  foregoing  bond, 
which  is  approved  in  the  caae  of  Brooks,  plain- 
tiff in  error,  v.  Norris. 

"George  Eustis,  Chief  Justice. 

"Monroe,  Oct.  1»,  1848." 

Instructions. 

"The  clerk  of  the  Supreme  Court  will  only 
sign  the  writ  of  error  in  the  event  of  its  be- 
ing sued  out  within  five  years  from  the  date  of 
the  decree  of  the  Supreme  Court,  in  tbe  case 
which  it  is  taken. 

"George  Eustis,  Chief  Justice. 
"Supreme  Court,  Alexandria. 

"Hied  November  4th,   1848. 

"M.  R.  Ariail,  Clerk." 

The  writ  of  error  bore  the  following  teste: 

•"Witness  the  Honorable  Roger  B.  ["aoft 
Taney,  Chief  Justice  of  the  said  Supreme 
Court  of  the  United  States,  this  4th  day  of  No- 
vember, A.  D.  1848.  M.  R.  Ariail, 

"Clerk  of  the  Supreme  Court  of  the  State 
of   Louisiana,   at   Alexandria." 

"Copy  of  the  writ  of  error  lodged  in  the 
clerk's  office  of  the  Supreme  Court  of  the 
State  of  Louisiana,  at  Alexandria,  in  pursu- 
ance of  the  statute  in  such  cases  made  and  pro- 
vided, this  4th  day  of  November,  1848. 

"B.  J.  Sage, 
"Attomev  of  Plaintiff  in  Error. 
"Supreme  Court.  Alexandria. 

"Filed  November  4th,   1848." 

Mr.  Bulla td,  for  the  defendant  In  error, 
moved  the  court  to  dismiss  this  writ  of  error, 
because  the  same  was  not  brought  within  fiv« 
years  after  the  final  judgmeut  m  ftie  %w\>t«m» 
Court  of  the  State  of  LiOwai»nB„ 
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WfaerGupon  the  court  directed  the  motion  to 
be  Bet  down  for  argument  on  that  day  week, 
viz:  the  24th  of  January,  and  that  the  counsel 
give  notice  thereof  to  Mr.  Wallcei,  the  couneel 
for  the  plaintiff  in  error. 

On  the  24th  of  January,  the  motion  was 
nrgued  by  MeBSTH.  Bnllaid  and  Walker. 

Mr.  Bidlaid  referred  to  the  record,  and  cited 


Mr.  Walker  referred  to  the  prayer  for  the 
writ  of  error,  which  waa  allowed  on  the  13th 
of  October,  before  the  expiration  of  five  years 
from  the  date  of  the  judgment.  The  bond  also 
was  executed  and  approved  on  the  same  day. 
If  neceBSarjr,  he  would  move  to  amend  tbe 
record  under  the  Act  of  1789,  as  the  error  waa 
merely  one  of  form.  The  teste  of  the  writ 
should  be  dated  at  the  preceding  term  of  this 
court,  because,  although  issued  in  the  name  of 
the  Chief  Justice,  it  was  always  presumed  to  be 
issued  by  the  authority  of  the  court.  He  would 
move,  therefore,  to  amend  it  by  inserting  the 
ilnte  of  tha  preceding  term,  viz.,  December 
Term,  1S47.  Filing  does  not  mean  issuing. 
Although  the  writ  waa  cot  Hied  until  tbe  4th 
of  November,  the  record  does  not  Bhoir  that  it 
was  not  issued  before.  Suppose,  after  the 
writ  is  allowed,  the  clerk  refuses  or  neglects  to 
jasue  it;  will  that  deprive  the  party  of  liia  rem- 
edy! In  10  Wheat.  311,  the  appeal  waa  al- 
lowed, but  security  not  given  within  Bve  years. 
He  cited  also  2  Pick.  692;  7  Cranch,  277;  3 
Peters,  469. 

The  case  was  docketed  in  this  court  on  the 
207*]  23d  of  January,  •1B40.  Therefore  this 
IB  the  third  term,  and  it  is  now  too  late  to  make 
this  motion.  There  has  been  a  regular  appear- 
ance entered,  not  merely  a  formal  one,  but  the 
opposite  counsel  directed  in  writing  that  his  ap- 
pearance should  be  entered.  Brooks  might 
have  brought  a  new  action  if  he  had  not  sup- 
posed this  appeal  to  be  pending.  Millaudon 
V.  McDnnogh,  3  Howard.  707. 

Mr.  BuUard,  in  reply:  When  he  directed 
his  appearance  to  be  entered,  he  did  not  know 
the  state  of  the  record.  This  is  not  a  question 
of  form,  but  one  of  jurisdiction.  The  coses 
cited  are  not  annToirous.  In  appeals  there  is  no 
necessity  for  a  w^it  from  a  higher  court,  and 
this  was  one  of  tiie  cases  cited.  But  in  writs 
of  error,  the  higher  court  must  act.  When  a 
motion  should  be  made  to  alter  the  teste,  he 
would  meet  it.  This  action  was  a  petitory  ac- 
tion, and  Brooks  could  not  have  brought  an- 
other suit,  as  he  could  have  done  in.  an  eject- 
Mr.  Chief  Justice  Taney  delirered  the  opinion 
of  the  court: 

This  case  ia  brought  here  by  writ  of  error 
upon  a  judgment  rendered  in  the  Supreme 
Court  of  the  State  of  Louisiana,  and  a  motion 
has  been  made  to  dismiss  tbe  writ. 

It  appears  by  the  record  that  the  judgment 
was  rendered  on  the  26th  of  October,  1843. 
The  writ  of  error  by  which  the  case  is  brought 
here  was  allowed  by  the  Chief  Justice  of  the 
state  court,  upon  the  petition  of  the  appellant, 
on  the  intb  of  October,  1S4S,  and  the  bond  also 
bears  il:ilc  on  that  day.  But  the  writ  of  error 
wa.i  not  issued  until  the  4th  of  November  fol- 
«0« 


lowing.  It  waa  issued  by  the  clerk  of  tha 
court  in  which  the  judgment  waa  rendered, 
and  on  the  same  day,  as  appears  by  indorse- 
ment upon  it,  filed  in  that  office  by  the  eoun- 
ael  for  the  plaintiff  in  error.  More  than  five 
years  from  the  day  of  the  judgment  had 
therefore  elapsed  when  this  writ  of  error  was 
filed. 

The  Act  of  176S,  chap.  20,  sec.  22,  provides 
that  writs  of  error  shall  not  be  Drought 
but  within  five  years  after  rendering  or 
passing  the  judgment  or  decree  complained 
of.  The  wnt  of  error  is  not  brought,  in 
the  legal  meaning  of  the  term,  untU  it  ia 
tiled  in  the  court  which  rendered  the  judg- 
ment. It  ia  the  filing  of  the  writ  that  re- 
moves the  record  from  the  inferior  to  the  ^i- 
pellate  court,  and  the  period  of  limitation  pre- 
scribed hy  the  act  of  Congreaa  must  be  cal- 
culated accordingly.  The  day  on  which  the 
writ  may  have  been  issued  by  the  eleo-k;  or 
the  day  on  which  it  is  tested,  »re  not  material 
in  deciding  the  question- 
In  this  case,  therefore,  five  yeaia  had  elapsed 
before  the  'writ  of  error  waa  [*9fl8 
brought,  and  the  limitation  of  Ume  in  the 
act  of  Congress  was  a  bar  to  the  writ.  Ac- 
cording to  the  English  practice,  th«  defend- 
ant in  error  must  avail  himself  of  this  de- 
fense by  plea.  lie  cannot  take  advantage  of 
it  by  motion;  nor  can  the  court  judicially 
take  notice  of  it,  as  the  limitation  of  time  ia 
not  an  objection  to  the  jurisdiction  of  the 
court.  It  ia  a  defense  which  the  defendant  in 
error  may  or  may  not  rely  upon,  oa  be  him- 
self thinks  proper.  But  according  to  tjie  ea- 
tablished  practice  of  this  court  he  need  not 
plead  it,  but  may  take  advantage  of  it  by  mo- 
tion. The  forms  of  proceeding  in  tha 
English  courts  of  error  have  never  been 
adopted  or  followed  in  tbia  court.  And  either 
party,  without  any  formal  asaignment  of  er- 
ror or  plea,  may  avail  himself  of  any  objec- 
tion which  appears  upon  the  record  itself.  In 
tbia  case  the  bar  ariaing  from  the  lapse  of 
time  is  apparent  on  the  record,  and  the  de- 
fendant may  take  advantage  of  It  by  motion  to 
quash  or  to  diamiss  the  writ. 

As  this  objection  ia  conclusive,  it  in  un- 
necessary to  inquire  whether  the  writ  of  error 
was  allowed  or  issued  by  proper  authority,  or 
what  previoua  defects  may  be  cured  by  the 
appearance  of  the  defendant  in  error. 

The  writ  must  be  diamiased,  upon  the  ground 
that  it  is  barred  by  the  limitation  of  time  pre- 
scribed by  the  Act  of  Congreaa.      _ 


This  cause  came  on  to  be  beard  on  the  traa- 
script  of  the  record  from  tbe  Supreme  Conrt 
of  the  ^tate  of  Louisiana,  and  on  tbe  motioa 
of  II.  A.  Bullard,  Esquire,  of  counsel  for  the 
appellee,  to  dismiss  this  writ  of  error  upon 
the  ground  that  it  is  barred  hy  the  limitatitm 
of  time  prescribed  by  the  act  of  Oongma, 
and  waa  argued  by  counsel;  on  eanaideratioa 
whereof,  it  ia  now  here  ordered  and  adjudged 
by  this  court,  that  this  cause  be,  and  the  mb* 
la  hereby  dismissed,  with  cost*. 

Howard  11. 


Wabkeb  et  Ai.  v.  Mabtui. 
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»0»»]  'JOHN  A.  WARNER,  *  CiUzen  of  the 
Stats  of  FennBjIvania;  John  A.  Wamei  A 
Companj,  Qtizeiu  of  the  aame  State;  and 
WUIiam  Heald,  Jacob  Heald,  residing  out  of 
the  Jurisdiction  of  the  Circuit  Court  of  Penn- 
■ylTania;  Samuel  Woodward,  and  A.  J. 
Buckner,  CStieens  of  the  same  State,  trad- 
ing under  the  Firm  of  Eeald,  Woodward  & 
(MnpmOf,  Appellant*, 

THOUAS  P.  UARTIN,  a  Qtiien  of  the  State 
of  Virginia,  who  lurvired  Spencer  Franklin, 
also  a  IStiEen  of  the  State  of  Virginia,  lately 
trading  under  tha  Finn  of  Martin  &,  Franklin. 

Bona  flde  vendee  from  factor,  who  sold  princi- 
pal's goods  in  payment  of  his  own  debt,  takes 
BO  title — factor  cannot  delegate  authority. 

Where  a  merchant.  In  order  to  secnrc  blmsclt 


from  a  laetar.  i 


or  hold  tbe  meccbant  accountable  for  them. 

And  where  the  purchase  was  made  from  the 
factor'*  clerk,  who  had  been  left  br  the  factor  in 
charge  of  the  bualnesa.  this  was  an  additions] 
reaaon  far  araldlng  the  sale:  because  a  factor  can- 
not delegste  hla  authorltj  without  the  assent  of 
the   prlDctpal. 

A  factor  or  agent,  who  has  power  to  sell  tbp 
prodoce  of  hla  priDclpsl,  has  no  power  to  affect 
the  propertj  bj  tortious!;  pledBlUK  It  as  a  security 
or  aatlsfacMon  for  s  debt  of  his  own.  and  It  la  of 
no  consequence  that  the  pledgee  Is  lenorant  of  Ihp 
factor's  not  being  the  owner.  But  If  the  factor 
baa  a  lien  upon  the  goods  he  ma;  pledge  them  to 
tbe  amount  of  hla  llf- 

Onder  aoT  of  thes- 
of  egnlty  wiU  compel 
of  toe  property  wblcb  be  holds. 

Nor  can  a  factor  lell  the  merchandlae  of  his 
principal  to  a  creditor  of  the  factor  In  payment  of 
an  antecedent  debt.  Such  a  traasfer  Is  not  e.  sale 
In  tbe  legal  acceptation  of  that  term. 

Tbe  power  of  a  factor  explained. 

These  principles  of  the  common  law  ars  so*- 
Ulned  b;  a  statote  of  the  State  of  Hew  York 
passed  In  April,  1880  (8  Berlaed  !««•,  Appendix. 
p.  111). 


TpTR  was  an  appeal  from  the  Qreuit  Conrt 
of  the   United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  sitting  as  a  court  of 


^ti 


n  the  early  part  of  th«  year  1841,  there  was 
a  commercial  &rm  in  the  dty  of  Richmond, 
Virginia,  trading  tinder  the  name  of  Martin  & 
ftanklin,  who  were  dealers  in  tobacco  and 
manufacturers  of  the  article.  There  was  at  tbe 
same  time  a  firm  in  Philadelphia,  composed  of 
tlw  persons  named  In  the  caption  of  this  state- 
ment, trading  under  the  name  of  I  leal  d, 
Woodward  A  Company.  There  was  also  a 
firm  in  New  York,  trading  under  the  name  of 
Charles  Eaenweia  &  Company,  although  con- 
sisting of  Charles  Esenwein  alone;  and  in  Phil- 
adelphia there  wa«  also  a  eomneroial  house, 
known  by  the  name  of  John  A.  Warner  & 
Conqiany,  although  consisting  of  John  A. 
Warner   alone. 

To  the  house  of  Charles  Esenwein  &  Com- 
pany in  New  York,  Martin  A   Franklin  were 


MoTB^ — Power  of  factor  to  sell  goads,  see  note 
to  10  L.  ed.  D.  B.  SKI. 

Aa  to  nowers.  dntles  and  IlabUltlss  of  factors, 
•ee  note  &»4  I.,  cd.  U.  B.  956. 

rsctor'a  lien,  see  note  to  2B  I,,  ed.  U.  8.  64. 

pBWsr  of  factor  to  nladn  nrlnctpal's  gooda  for 
hta  own  deM,  SM  nota  t«  14  llB.A.  389. 


in  the  habit  of  consigning  manufactured  tobac- 
co for  sale,  aa  their  agents  and  factors. 

'In  April,  1841,  Martin  &  Franklin  [*310 
opened  a  correspondence  with  Heald,  Wood- 
ward &  Co.,  which  resulted  in  the  latter  house 
becoming  the  agents  of  the  former,  for  tbe  pur- 
pose  of  selling  their  manufactured  tobacco,  in 
Philadelphia,  as  agents  and  factors. 

In  April,  1S41,  Martin  A  Franklin  made  the 
Urst  shipment  upon  a  new  account  to  Charles 
Esenwein  &  Co.,  in  New  York,  and  continued, 
at  intervals  during  the  summer,  to  make  more 
consignments.  Their  practice  was,  at  each 
shipment,  to  draw  a  draft  upon  Esenwein  A 
Co.,  payable  in  four  months,  for  an  estimated 
portion  of  the  proceeds  of  sale.  Amongst 
other  drafts  were  the  following,  viz.: 

1841,  Uav  27,  at  fanr  months,  due  September 

30.  for tSOO 

1841,   June   12,    at  four   months,   due   October 

IH,    for    TOO 

184],  July  8,   at  four  months,   due  November 

8,    for    800 

1841,  Jaly  20.  at  four  months,  due  December 

2.    for     8S0 

These  drafts  were  not  paid  by  Esenwein  & 
Co.,  at  maturity. 

The  tobacco  shipped  during  the  period  when 
these   drafts    were   drawn   was   the   following. 

Statement  of  tobacco  received  by  Charles  Esen. 
wein  A  Co.,  from  Messrs.  Martin  A  Franklin, 
of  Richmond,  Va.,  to  sell  for  their  account. 

Usv  IS,  Received  ei  schooner  Manchester  ;  -I  S?3  S 
Sa  whole  boxes  T.  P.  Martln-s  B'a  lump,.oHaa 
34  whole  boies  T,  P.  Marlln's  16'e  lump.Sm  O 
20  whole  boxes  T.  P.   Martin's  32'a  lump,  00 

June  7.  Received   ex  schooner   Lynchburg : 
20  whole  boiea  T.  P.  MarUo'a   long  12's 

16  whole'   boxes    H.    Wit    A    Son,    IS's 

36  whole'   boxes    T.     P.     Uartln's     16'b 

lumps 82 

June  29.  Received  ex  schooner  Manchester: 
8  whole  boies  T.  P.  Martin's  IS's  lump, 
C6  half    boxes  T.  P.   Martin's  32's  lump.     8  66 
Jnl;  S.  Received     ex     schooner     LcOQtlne : 

28  hslf  boxes  T.   P,    Martin's  :!2'5   lumps         28 

2  whole  and  76  half  boxes  T.  P.^MartlQ''B 

aa-s  2  T6 

Received   In   all,   boxes    1 62  160 

In  Au|!ust,  1841,  Esenwein  was  in  embar- 
rassed circumstances,  and  sailed  for  Europe, 
leaving  his  biisinesa  under  the  management  of 
his  clerk,  Kngelbert  Capraoo, 

On  the  3c!  of  September,  1841,  the  house  of 
Charles  Esenwein  *&  Co.  failed.  On  [*211 
the  day  before  the  failure,  Esenwein  &  Co. 
were  indebted,  amongst  other  persons,  to  the 
firm  of  John  A.  Warner  A  Co.,  of  Philadel- 
phia, and  Charles  Conolly,  of  New  York.  At 
some  short  time  before  the  failure,  Warner 
went  to  New  York  and  got  tobacco  out  of  the 
store  of  Esenwein  A  Co.,  and  in  his  account 
with  that  house  the  following  entries  appeared 
as  credits  to  Esenwein  A  Co.: 

1841. 

Sept.  2.  Br  BuudiT    notes,    $11,877.69 

'■      a.  sundries,    2T.010.46 

■•      2.  sundries 2,654.08 

'■      2.  8.    Austin's    note    due    Dec. 

31-3  .lanuary.   184L' 48B.4T 

Sept.  2.  Bf  transfers  of  Loomls  A  Hnle's 

accOHut ViSJIfii 

Sept.  8.  By  transfers  ot  J.  M,  KrVne\e^a 

account   iti^.Wi 
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Sept.  2.  By  ti 
Bept.  Z.  Bt  ti 
8«pt.  S.  Br  ti 
8ept.  S.  By  t: 
Sept.  2.  By  ti 
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Amaunta  brought  forward,  97,144.  20 
Sept.  2.  By     cash     received 

Aug.  14 

Sept.  S.  To  net  proceeds  of 

tobacco 1.1B8.00 

Sept.  2.  To  net   proceeds  of 

cleare 46.70 

Sept  a.  To  dlDerence  In  bill 

tobacco,  Sept. 

2.   1841    ....  161.66 

Sept.  2-  By  bttance, 

t98,S49,B9     S 

1841.  '^~^^ 

Sept,  2.  To  twIsDce,    f  2,817.82 


When  the  failure  took  place,  Caprano  made 
an  BBsignment  to  Charlea  Conolty,  and  among 
other  things  assigned  seventeen  whole  boxes 
and  twelve  half  boxes  of  the  tobacco  which 
has  been  consigned  by  Martin  &■  Franklin,  that 
being  the  whole  amount  of  their  tobacco  then 
on  hand. 

On  the  fltli  of  September,  1841,  the  follow- 
iag  transaction  occurred  between  John  A. 
Warner  &,  Co,   and  Heald,  Woodward  &   Co.: 

In  the  account  between  these  two  firms, 
Warner  &  Co.  have  a  credit  entered  under  date 
of  September  B,  aa  follows:  "Sept.  8,  Sun- 
dries, 822,441.62." 

This  transaction  is  in  part  explained  in  the 
answer  of  Heald,  Woodward  &  Co. 
2 1  a*]      *"The    defendants,    now    and    at    all 
times,  saving  all  exceptions  for  further  answer 
to  said  bill  of  complainants,  say: 

"That  in  the  month  of  September,  A.  D. 
1841,  they  purchased  of  John  A.  Warner,  s.e 
before  they  have  answered,  a  large  quantity  of 
goods,  and,  among  other  things,  two  hundred 
and  fifty-eight  boxes  of  tobacco,  known  by  the 
name  of  Martin's  tobarco,  and  no  more;  this 
being  tbe  whole  number  of  boxes  or  half 
boxes  of  tobacco  either  sold  or  delivered  by 
said  Warner  to  defendants  about  that  time, 
branded  with  the  names  or  initials  of  complain- 
ant, or  at  all  answering  the  description  in  com- 
plainant's bill,  or  inquired  about  therein;  that 
of  said  tobscco  there  was  redelivered  to  said 
Warner  before  the  filing  of  complainant's  bill, 
or  he  failed  to  deliver,  one  hundred  and  thirty- 
four  boxes  (as  to  which  134  boxes  of  tobacco, 
the  said  contract  of  sate  between  said  Warner 
and  these  defendants  was  by  mutual  consent 
annulled  and  rescinded),  leaving  in  tbe  hands 
of,  or  under  the  control  of,  these  defendants, 
lit  the  time  of  filing  of  said  bill,  only  one  hun- 
dred and  twenty-four  boxes  or  half  boxoa  of 
said  tobacco,  or  the  proceeds  thereof,  and 
which  said  one  hundred  and  twenty -four  boxes 
were  branded  with  the  name  or  initials  of  com- 
plainant, as  defendants  believe,  though  of  this 
tliey  have  no  certain  knowledge.  And  these 
ilofendants  purchased  the  said  tobacco  of  said 
Warner  about  September  6th,  1841.  at  the  foL 
lowing  prices,  to  wit,  one  hundred  and  six 
)Kixt>s  tfiereof  of  lumps  8'b,  12'b,  Ifl'a,  being 
J3.076  pouadM,  at  12  cents  per  pound,  viz.: 
«S8 


Sl.640.12;  and  eighteen  boxes  lumps,  SSfM,  at 
16  cents  per  pound,  viz.:  9230.40;  ""Hip  to- 
gether 81,870.52. 

"And  they  further  aver  and  repeat,  that 
they  purchased  tbe  same  fairly  and  bcm*  fide 
of  said  Warner,  and  for  full  value,  uid  that 
they  had  no  knowledge  whatever  at  the  time, 
that  said  tobacco  or  any  part  thereof  belonged 
to  complainant,  nor  had  they  any  reason  to 
believe  or  know  it.  And  further,  tbe  defend- 
ants say  that  the  price  paid  by  them  for  sud 
tobacco  is  truly  set  forth  and  alleged  aa  above, 
and  the  same  wim  received  by  them  and  Mid 
by  sud  Warner  to  be  placed  by  them  to  Ue 
credit  of  his  account,  and  in  part  payment  of, 
and  not  as  security  for,  a  debt  due  these  de- 
fendants by  said  Warner,  and  which  debt  is 
not  yet  fully  paid." 

On  the  return  of  Charles  Esenwein  from 
Europe,  he  obtained  are-assignment  fromOon- 
olly  of  the  seventeen  whole  and  twelve  half 
boxes  of  tobacco  which  belonged  to  Martin  & 
Franklin,  sold  them,  and  remitted  the  proceeds 
to  that  house  in  Bichmond. 

On  the  13th  of  September,  1841,  Haiti*  t 
Franklin  wrote  to  Heald,  Woodward  &  Oo. 
the  following  letter: 

"■Richmond,  Sept.  ISth,  1841.  [*lt» 
"Messrs,  Heald,  Woodward  ft  Co.,  Philadelphia. 

"Gentlemen — I  am  just  from  New  liork, 
looking  after  our  tobaccos  that  we  IumI  atupped 
on  consignment  to  Charles  Esenwda-  Mr.  E. 
Caprano,  their  clerk,  that  holds  a  power  of  at- 
torney from  Esenwein  &  Co.,  handed  me  a 
memorandum  of  tobacco  sold;  amongit  those 
is  John  Warner  ft  Co.,  of  Philadelphia,  'sold 
them  on  the  2d  of  September,  250  boxes  of  our 
tobacco,  234  boxes  branded  ThomaaP.UartiB, 
and  18  boxes  branded  H,  Wit  4  Son.' 

"We  have  inclosed  the  memorandum;  it  it 
not  signed;  but  Mr.  Spear,  of  New  York,  wfll 
testify  to  the  writing.  His  attorney  informed 
one  of  us  (Martin)  that  it  was  sold  for  cash. 
which  is  not  likely,  as  the  house  failed  on  the 
next  day;  and  we  also  observed  in  the  assign- 
ment made  in  Philadelphia  that  Messrs.  War- 
ner ft  Co.  are  further  secured  in  the  first  class 
made  soon  after.  We  wish  to  beg  the  favor  of 
you  to  get  the  opinion  for  us  of  some  able  coun- 
sel, whether  we  can  claim  this  tobacco,  fraud- 
ulently taken  from  us  under  the  cover  of  a 
cash  sale,  evidently  to  secure  themselves  at  our 
loss.  We  had  made  drafts  on  them,  of  which 
about  $2,000  has  been  paid,  and  they  have  sold 
about  half  that  amount  to  other  persons,  for 
which  they  had  heretofore  charged  a  guaranty 
commission.  Any  expenses  you  may  have  to 
pay  will  be  cheerfully  allowed,  by  yonr  obe- 
dient  servants,  Martin    ft    Franklin. 

"N,    U, — We    have    omitted    mentioning,   la 

the  event  the  attorney  thinks  as  we  do.  yoo 

will  set  him  about  it  at  once,  on  our  accaunt, 

for  which  you  will  plonsp  be  responsible  for  ns. 

"Martin  ft  Franklin." 

To  which  letter  they  received  the  followinf 

"Philadelphia.  Sept.  I6-18th,  1841. 
Messrs.  Martin  &  Franklin, 

"Gentlemen— Your  favor  of  the  13-I«h  ImL 
came  duly  to  h.ind,  and  in  reply  thereto  w* 
proceed  to  give  you  information  in  rriation  to 
~  *  II. 
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the   tobacco    sold   by   C.   Eaenwein   ft   Co.,   of 
ITeir  York,  to  Meaars.  Warner  &  Co.,  of  this 

"The  latter  house,  we  are  told,  loaned  to 
Eaenwein  their  notea  and  esBh  to  the  amount 
of  SiiO.OOO,  and  aomethin^  over;  tliey  were  in- 
duced to  make  tbis  loan  in  consequence  of  rep- 
resentations bj  Esenwein,  tliat  this  amount 
would  be  sufficient  to  enable  his  house  to  meet 
«J1  their  liabilities  until  he  could  have  time  to 
get  to  Europe  and  remit  home  aufficient  funda 
to  return  the  loan.  After  Eaenwein  had  left 
the  United'  States,  Mr.  Warner  waa  aatislied  in 
214*1  hia  own  mind  that  he  bad 'been  deceived 
bj  him,  and  in  order  to  secure  himself  from 
ruin  he  proceeded  to  purchase  a  sufficient 
amount  of  property  from  the  attorney  left  b; 
Esenwein  in  charge  of  his  business.     We  were 

Kiued  to  learn  that  jou  were  among  the  suf- 
'ers,  and  that  you  will  not  in  all  probability 
be  able  to  recover  any  portion  of  the  tobacco 
which  you  state  was  sold  to  Mr.  Warner,  as 
wa  believe  the  whole  matter  was  arranged  under 
the  advice  of  eminent  counsel  engaged  by  Mr. 
Warner  both  in  New  York  and  this  city. 

"We  think,  therefore,  that  any  attempt  made 
to  recover  the  tobacco  would  be  attended  with 
great  expense,  and  in  the  end  prove  fruitless. 

"^ery   respectfully,   your   obedient   servants, 
"Heald,  Woodward  ft  Co." 

In  Apnl,  1842,  Martin  ft  Franklin  filed  their 
Wll  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  against 
Heald,  Woodward  ft  Co.  and  Warner.  They 
Alleged  the  shipment  of  the  tobacco  to  Eaen- 
w«n  ft  Co.;  the  drawing  of  the  bills;  that, 
with  full  knowledge  of  the  insolvency  of  Esen- 
wtin  ft  Co.,  Warner  had  obtained  possession 
of  the  tobacco,  knowing  it  to  be  the  property 
of  Martin  ft  Franklin;  that  shortly  afterwards 
he  transferred  thesaid  tobacco  to  Heald,  Wood- 
ward ft  Co.,  who  also  knew  that  it  belonged  to 
the  complainants ;  that  at  the  time  of  this  trans- 
fer, Heald,  Woodward  ft  Co.  were  the  agents 
«nd  correspondents  of  Martin  ft  Franklin,  and, 
«a  aueh,  bound  to  protect  their  interests ;  and 
that  when  the  letter  of  the  16th  of  September 
was  written,  Heald,  Woodward  ft  Co.  had  in 
their  possession  the  tobacco  which  they  knew 
to  be  the  property  of  the  complainants.  The 
tm  then  prayed  for  an  account,  etc. 

The  answers  first  filed  by  the  respondents 
were  objected  to  aa  insufficient,  and  the  excep- 
HoBB  Bustained. 

On  the  iBt  of  March,  1S43,  Warner  filed  a 
further  answer.  He  alleged  that  his  purchase 
of  the  tobacco  from  Ssenwein  ft  Co.  was  bona 
fide,  and  according  to  the  usual  course  of  deal- 
ings between  them;  that  the  departure  of  Esen- 
wein waa  publicly  known,  and  was  for  the  pur- 
pose of  obtaining  a  loan  from  his  relatives  in 
order  to  carry  on  his  business;  that  he  had 
never  applied  for  the  benefit  of  the  insolvent 
law,  but  was  then  carrying  on  his  busineas  in 
New  York;  that  he  sold  the  tobacco  to  Heald, 
Woodward  ft  Co.  in  the  usual  course  of  the 
.dealings  which  had  long  existed  between  them, 
and  not  for  the  payment  of  any  pre-existing 
■debt;  and  that  all  accounts  between  them  were 
ragularly  balanced  and  settled  from  time  to 
Ume. 

S1S*I     *Eeald,  Woodward    ft    Co.,  in    their 
Answer,  denied  all  agency,  except  for  the  to- 
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bacco   which   had   been   specially  consigned    tJ 
their  house. 

On  the  11th  of  April,  1S43,  the  cause  was  re- 
ferred to  a  master  to  take  depositions,  and  a 
commission  to  take  testimony  was  issued  to 
New  York.  It  is  only  necessary  to  give  an  ex- 
tract from  the  deposition  of  Charles  Conolly, 
a  creditor  of  the  firm  of  Esenwein  ft  Co.,  and 
to  whom  the  assignment  was  made  which  has 
been  already  spoken  of.  , 

He  deposed  as  follows: 

"After  Mr.  Esenwein  left  New  York,  Mr. 
Warner  made  purchases  of  that  house  io  that 
store;  he  got  tobacco  out  of  the  store  of  Esen- 
wein after  Esenwein  left,  but  I  couid  not  swear 
that  that  tobacco  was  there  when  Esenwein  left 
New  York  for  Europe.  I  do  not  recollect  the 
marks  or  numbers  of  any  parts  or  quantities  of 
them ;  they  were  in  boxes,  in  kegs,  and  in  balea ; 
it  had,  I  presume,  been  shipped  from  Virginia 
to  Mr.  Esenwein.  I  have,  since  that  occurred, 
heard  him  say  whose  brands  they  were;  he 
mentioned  various  manufacturers,  among  the 
rest  were  Martin  ft  Franklin;  I  don't  recollect 
that  he  mentioned  how  much  of  it  was  Martin 
ft  Franklin's  brand.  Tobias  Bcehler  was  in 
New  York  at  the  time  Warner  got  these  goods, 
I  did  not  see  Mr.  Warner  getting  them  out;  I 
saw  Mr.  Beehler  getting  them  out.  I  can't  say 
with  certainty  whose  brands  or  marks  were  on 
the  tobacco  Beehler  was  assisting  in  getting 
out.  On  the  day  I  saw  Mr.  Beehler  helping 
to  get  out  those  goods,  I  did  not  see  Mr.  War- 
ner in  New  York,  and  understood  he  had  left 
that  morning  or  the  day  before;  they  were  not 
to  my  knowledge  working  night  as  well  as  day 
in  getting  out  this  tobacco;  1  presume  I  made 
a  great  many  porticular  remarks  on  the  subject 
of  taking  away  that  tobacco.  I  recollect  mak- 
ing the  remark  that  the  proceedings  were  wrong; 
it  was  in  the  forenoon  that  I  saw  Beehler  tak- 
ing away  the  goods;  I  saw  considerable  quan- 
tities going  out  of  the  store;  the  whole  appear- 
ance of  the  store  was  wrong,  it  was  upside 
down,  it  was  done  in  an  unbusiness  like  manner; 
in  other  words,  things  were  taken  out  harum- 
scarum  on  the  day  succeeding  the  failure,  or 
the  next  day  after,  and  that  I  suppose  occa- 
sioned the  remark." 

On  the  25th  of  September,  1S4S,  the  Circuit 
Court   pronounced  the  following  decree: 

"This  cause  having  been  heard  and  debated 
before  the  judges,  by  counsel  on  both  sides,  on 
the  25th,  26th,  27th,  and  28th  of  April  last, 
upon  the  bill,  answers,  and  proofs  taken  in  the 
cauae,  the  court  do  order  and  decree,  that  the 
defendants  do  pay  to  the  complainant  the  sum 
of  $!!,S00.14,  with  interest  •from  the  ['ai* 
25th  of  September,  184B,  this  being  the  amount 
of  such  of  the  bills  of  exchange,  accepted  by 
Esenwein  &  Co.  upon  the  tobacco  shipped  to 
the  said  Esenwein  ft  Co.,  as  were  paid  by  the 
complainant,  together  with  the  charges  of  pro- 
test and  re -exchange  by  them  incurred  and 
borne  by  reason  of  the  non-payment  of  such 
acceptances  by  aaid  Eaenwein  ft  Co.;  deduct- 
ing therefrom  the  balance  whinh  would  have 
been  payable  to  Esenwein  ft  Co.  hy-  the  com- 
plainant, if  the  said  acceptances  had  been  paid 
by  said  Eaenwein  ft  Co.;  interest  being  charged 
for  anil  against  the  parties  according  to  law. 

"Per  cur,  ^  R.  C.  Qrier, 
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It  naa  argued  hy  Mr.  Fallon  for  th«  appel- 
lanta,  and  Mr.  Wlurton  for  th«  a^Uee. 

Much  of  the  argument  coneisted  in  an  exam- 
ination of  the  farta  in  the  caae.  The  following 
points  of  law  were  then  made: 

The  counsel  for  the  appellants  made  the  fol- 
lowing points: 

Ist.  That  complainant  had,  on  his  own  show- 
ing, a  complefe  remedy  at  law,  and  that  he  is 
not  entitled  to  the  relief  prayed  for  by  him,  in 
equity.  Earl  of  Derby  t.  Duke  of  Athol,  1  Ve- 
sey,  20G.  Discovery  may  be  granted,  ajid  yet 
relief  refused.    ]  Sim.  &,  Stu.  610, 

2d.  That  Charles  Escnwein  or  hia  firm  was  a 
necessary  party  to  the  bill,  and  that  the  failure 
to  make  him  such  a,  party  ia  a  fatal  defect. 
Plunket  T.  Fenson,  2  Atk.  61;  I  Paige,  215; 
Story's  Eq.  sec.  1528. 

3d.  That  it  was  not  too  late  to  take  advan- 
tage of  these  matters  on  the  hearing.  Story 
7.  Livingston,  13  Peters,  376;  Innes  v.  Jackson, 
IB  Veaey,  358;  I  Dan.  Chancery  Pr.  389,  300; 
Welford's  Eq.  Pleading,  414.  At  least  so  far 
as  the  bill  prays  for  relief.  1  Maddock's  Ch. 
lao,  174;  2  Vesey,  619.  Kussell  v.  Ciark,  7 
Cranch,  6»;  1  Vesey,  206;  Mitford's  Ch.  226, 
286;  MitcheU  v.  Lenox,  2  Paige,  280. 

4th.  That  the  bill,  answer,  and  proof  fail  to 
make  out  a  case  entitling  the  complainant  to 
the  relief  prayed  for. 

Sth.  That  the  sale  by  Esenwein  &.  Co.  to 
Warner   was   perfectly   valid   aa   against   com- 

Slainant.  Wngbt  v.  Campbell,  4  Burr.  2046; 
eorge  ».  Clagett,  7  Term  Rep.  3EB;  2  Smith's 
Leading  cases,  77,  and  cases  there  cited;  Urqu- 
hart  T.  Mclver,  4  Johns.  103;  De Lisle  t.  Priest- 
man,  1  Browne's  Pep.  178;  Story  on  Bailments, 
215-217. 

217']  *8th.  That  the  sale  to  Heald.  Wood 
ward  &,  Co.  was  perfectly  valid  as  against  com- 
plainant.     Same   cases   as   to   fifth    point   are 

7th.  That  there  is  no  evidence  that  Warner 
at  the  time  of  his  purchase  knew  of  the  alleged 
ownership  of  complniiiant  in  the  tobacco,  and 
tiiat  the  facts  relied  on  by  the  court  below  as 
Bufbdent  to  put  him  on  inquiry,  are  insuiUcient 
for  that  purpose. 

8tb.  That  the  court  were  equally  in  error 
with  regard  to  Heald,  Woodward  &  Co..  as 
well  as  in  saying  that  they  had  full  knowledge 
of  the  true  nature  of  the  trannnction  by  whii-h 
Warner  obtained  possession  of  the  goods,  and 
ttiat  they  had  paid  notliing  for  them  till  after 

9th.  That  the  court  erred  in  assuming  the 
four  drafts  on  Esenwein  A;  Co.  ss  paid  by 
complainant,  as  also  in  assuming  that  the  to- 
bacco consigned  to  Esenwein,  and  mentioned 
in  the  bill,  corresponded  with  or  formed  part  of 
that  sold  to  Warner.     1  Smith's  Chancery  Pr. 

loth.  That  in  any  event  the  acceptance  of 
the  drafts  by  Esenwein  &  Co.  to  an  amount 
greater  than  the  value  of  the  tobacco,  those 
drafts  being  outstanding,  makes  the  pale  by 
Eficnwein  perfectly  valid  as  against  complain- 
ant, and  at  least  complainant  cannot  recover  in 
this  bill  without  showing  that  before  filing  it 
lie  hud  offered  to  do  equity  by  tendering  the 
drafts,  having  previously  paid  them.  Daubig- 
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ny  V.  Duval,  6  T.  B.  604;  nrquhut  v.  Uclw, 
4  Johns.  103;  8  Paige,  121,  122. 

Mr.  Wharton,  for  the  appellee: 

I.  That  a  court  of  ei^uity  has  Jurisdiction. 
(The  numerous  authorities  on  this  point  are 
omitted.) 

n.  In  reply  to  the  objoetion  that  Esenwein 
ought  to  have  been  a  party  to  ths  Ull,  Mr. 
Wharton  contended — 

1.  That  Esenwein  was  not  *  naeeMary  party. 

The  cases  upon  this  subject  are  very  numer- 
ous. It  is  probably  sufficient  to  refer  t«  the 
general  rules  laid  down  by  etementar;  writers. 

It  is  not  an  interest  in  the  subject  matter  of 
the  suit,  but  in  the  abject,  that  makes  «  party 
a  necessary  party.    Calvert  on  Partiea,  6,  4,  10, 


2.  Account;  3.  Relief,  in  the  restoration  of  the 
value  of  the  property  to  the  complainants. 
Now,  Esenwein  was  not  a  necessary  party  for 
either  of  these  purposes. 

Again,  he  was  out  of  the  jurisdiction  of  the 
court,  and  no  decree  was  sought  against  him. 
Story,  sees.  79,  80,  81,  etc.;  Joy  v.  Wirti,  I 
Wash.  C,  C,  617. 

'If  a  decree  can  be  made  without  af-  [*119 
fecting  the  rights  of  a  person  not  made  a  party, 
or  without  bis  having  anything  to  perform  nee< 
easary  to  the  perfection  of  the  decree,  the  court 
will  proceed  without  him,  if  he  is  not  amena- 
ble  to  their  process,  or  no  beneficial  purpose  ii 
to  be  effected  by  making  him  a  party.  Bailey 
V.  In^lee,  2  Paige,  278;  Mallow  t.  Hinde,  IS 
Whcaton,  193;  Russell  v.  Clark,  7  Cranch,  M; 
Cameron  v.  M'Roberts,  3  Wheaton,  691. 

Esenwein  was,  on  his  return  to  this  country, 
examined  as  a  witness  by  the  complainant,  and 
cross-examined  by  the  defendants,  v.ho,  it  i« 
submitted,  thereby  waived  any  exception,  oo 
the  score  of  his  not  being  a  party. 

2.  The  objection  was  at  all  events  too  late. 
Story  v.  Livingston,  13  Peters,  376;  Robinson 
V.  Smith,  3  Paifie,  222;  Watertown  v.  Cowen,  4 
Paige,  510 ;  Alderson  v.  Harvey,  12  Alabama,  SSO. 

The  47th,  Slst,  52d,  and  S3d  Rules  of  Prac- 
tice  for  the  Courts  of  Equity  of  the  United 
States  were  also  referred  to. 

III.  It  is  submitted  that,  upon  the  merits. 
the  defendants  have  no  case  for  the  favorable 
consideration  of  a  court  of  equity. 

It  was  not  denied  that  the  complainant  was 
the  owner  of  two  hundred  and  fifty-six  boxei  of 
tobacco,  and  that  Warner  got  possession  of 
them  and  delivered  them  to  Heald,  Woodward 
&  Co. 

The  points  presented  by  the  defeodaBts'  an. 
swer,  and  argued  for  them  on  the  hearing,  in 
reply  to  this  prima  facie  case,  were — 

That  Warner  purchased  this  tobacco  for  a 
valuable  cousiiliTation  of  a  person  who  ap. 
peared  to  be  tlio  owner,  and  therefore  had  a 
right  to  retain  it.  and  to  transfer  the  property 
to  Heald,  Woodward  A  Co. 

In  reply  to  this,  it  is  contended — 

1st.  That  this  was  not  a  purchase  for  a  vain. 
able  consideration,  by  a  stranger,  on  the  faith 
of  owni'Miip  in  the  vendor. 

2d.  That  before  the  factor's  acts,  such  a 
tranfarlion  would  not  have  conferred  a  title  to 
the  property  on  the  defendants. 

3d.  Thnt  the  factors  acts  do  not  protrct  the 
defendants. 
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4tli.  That  HmM,  Woodward  ft  Co.,  beiog  the 
■jgentB  of  the  comptaintuit,  could  not  acquire 
title  to  the  property  of  their  principal,  to  the 
prejudice  of  the  latter. 

lat.  TluB  point  was  established  by  an  exam- 
ination of  the  anawerg,  exhibits,  and  evidence. 

2d.  The  authorities  cited  upon  this  point  were 
the  following:  Russell  on  Factori,  etc.,  E6,  139^ 
2  Kent's  Com.  622,  023;  Guerrero  t.  Peile,  3 
Barn,  ft  Aid.  816;  Shipley  v.  Kymer,  1  Maule 
ai»*]  "ft  Selw.  484;  Howard  v.  Chapman,  4 
a  ft  P.  608;  Hudson  v.  Granger,  6  Bam.  ft 
Aid.  27,  33;  Sims  t.  Bond,  6  Bam.  &  Adolph. 
389,  303;  Moore  T.  Clemention,  2  Canpb.  22; 
Riusell  on  Factors,  p.  IIS,  Fart  m.;  Fielding 
V.  Kymer,  2  Brod.  ft  Bingh.  630;  Story  on 
Agency,  sec.  113  and  note,  sees.  225,  486;  Paley 
on  Agency,  by  Lloyd,  340,  S41,  342;  DeBou- 
cliout  T.  Goldsmith,  6  Vea.  211,  213;  Van  Am- 
ringe  v.  Peabody.  1  Mason,  440;  Petrie  v.  ClHrk, 
11  Serg.  ft  Rawie,  3S8;  Paley  on  Agency,  330; 
Escot  V.  Milward,  7  Term  Eep.  361  (b) ;  War- 
ner V.  M'Coy,  1  Meeson  ft  Welsby,  691;  Baring 
V.  Come,  2  Bam.  ft  Aid.  137;  NewBon  v. 
Thornton,  6  East,  17,  43;  Parker  v.  Donaldsoo, 
2  Watts  ft  Serg.  21;  2  Smith's  Leading  CaKs, 
7V,  note;  Graham  v.  Dyater,  6  Maule  ft  Selw. 
i,  4;  Story  on  Agency,  sec.  407  et  acq. 

3d.  The  causes  and  objects  of  the  British 
statutes  and  of  the  acta  of  our  own  Legisla- 
tnrea,  in  respect  to  factors,  will  be  found  fully 
B«t  forth  and  explained  in  the  following-named 
works:  Paley  on  Agency,  by  Lloyd,  p.  222, 
cte.,  and  Appendix,  No.  1,  etc.;  Russell  on 
Factors,  etc.,  p.  122,  etc;  Story  on  Agency, 
see.  113,  and  note  (6)  thereto;  in  which  note, 
however,  the  provision  of  the  statute  B  Geo. 
IV.  -Ji.  M,  respecting  pledges  for  pre-existing 
debts,  is  not  stated  with  sufficient  precision. 

The  act  of  New  York  upon  this  point  was 
passed  in  1S30,  and  Is  contained  in  the  third 
volume  of  Revised  Iaws,  Appendix,  p.  111. 

The  act  of  Pennsylvania  upon  this  point  was 

Based  in  1834,  and  will  be  found  in  Purdon's 
gest,  p.  486  (ed.  1847). 

Upon  the  construction  of  these  acts,  the  fol- 
lowing cases  were  dted:  Russell  on  Factors, 
132,  etc.;  Taylor  r.  Truman,  1  Mood,  ft  Malk. 
463;  Taylor  t.  Kymer,  3  Bam.  ft  Aid.  320; 
Fletcher  v.  Heath,  7  Bam.  ft  Cress.  617,  624; 
Btandy  v.  Allen,  3  Carr.  ft  Payne,  447;  Russell 
on  Factora,  ISS,  146,  147;  Evans  v.  Truman,  1 
Mood,  ft  Rob.  10;  Stevens  v.  Wilson,  6  Hill, 
612;  Stevens  v.  Wilson,  3  Denio,  472j  Pringle  v. 
Phillipa,  1  Sandf.  Sup.  Ct.  2B2;  Hadwlu  t. 
Ksk,  1  La.  Ann.  Rep.  74. 

Then  aa  to  Heald,  Woodward  ft  Co.  It  was 
contended  that  they  stand  In  no  better  situa- 
tion than  Warner,  bnt  in  some  respects  are  in 
a  worse  poaitloo. 

1st.  If  Wamer  did  not  acqnire  a  title  to  the 
tobacco  of  the  complainant,  he  could  not  trans- 
fer a  title  to  Heald,  Woodward  ft  Co. 

2d.  Even  if  a  purchaser  bona  fide,  for  a  val- 
nable  consideiation  paid,  would  be  protected, 
yet   Heald,   Woodward   ft   Co.   were   not   such 

3d.  Bein^  at  the  time  agents  of  the  com- 
MO*]  plainant,  thsy  ware  'disabled  from  pur- 
fhaaing.  or  in  any  way  holding  the  property 
af  thdr  principal  by  an  adverse  title. 

In  refermce  to  which  points,  the  following 
antboriUM  won  dted:  Story  on  Agency,  p.' 
1*  Ii.  od. 
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207,  sec.  217,  and  the  cases  there  stated;  Bar- 
tholomew V.  Leech,  7  Watts,  472,  474;  Veil  v. 
Mitchell,  4  Waah.  C.  C.  106,  106;  Story  on 
Agency,  sec.  478. 

Plea  of  purchase  for  a  valuable  conxideration 
must  aver  actual  payment  before  notice.  It  is 
not  enough  that  the  money  was  secured  to  be 
paid.  Mitford's  Pleadings,  338;  Beames'  Plead- 
ings, 245,  246,  247;  Story's  Eq.  Pleading,  464, 
623,  seCB.  648,  810,  etc. 

Mr.  Justice  Wayne  delivered  the  opinion  of 

the  court: 

We  state  such  circumatances  in  this  caae  aa 
may  be  necessary  for  the  application  of  our 
opinion  to  other  cases  of  a  bke  kind. 

Martin  ft  Franklin  were  manufacturers  of 
tobacco  in  Richmond,  Virginia.  They  were 
in  the  habit  of  ahippiag  the  article  to  Charles 
Esenwein  in  New  York,  as  their  agent  and  fac- 
tor. In  April,  1S41,  they  made  the  tirst  ship- 
ment upon  a  new  account  to  Esenwein,  and 
at  intervals  during  the  summer  made  other 
consignments  to  him.  It  was  their  practice  to 
draw  upon  Esenwein,  payable  in  four  months, 
for  an  estimated  portion  of  the  proceeds  of 
sale;  among  other  drafts  were  the  following: 

1S41,  May  27,  at  four  mouths,  due  Sept.  3fl, 
for  $800. 

1S41,  June  12,  at  four  mouths,  due  Oct.  IS, 
for  8700. 

1841,  July  3,  at  four  months,  due  Nov.  6,  for 
$300. 

1841,  July  29,  at  four  months,  due  Dec.  2, 
for  $850. 

These  drafts  were  not  paid  by  Esenwein. 
The  consignments  during  the  period  when  the 
drafts  were  drawn  were  one  hundred  and  sixty- 
half,  and  one  hundred  and  sixty  whole 
boxes  of  tobacco.  Esenwein's  entry  of  the  con- 
signment is,  "Statement  of  tobacco  received 
by  Charles  Esenwein  ft  Co.  from  Messrs.  Martin 
ft  Franklin,  of  Richmond,  Virginia,  to  sell  for 
their  account." 

The  business  relation  between  them  in  this 
transaction   was  that  of  principal   and  factor. 


quired  by  the  factor,  beyond  his  general  com- 
mission to  sell  the  tobacco,  according  to  the 
usages  of  trade  in  the  place  to  which  It  had 
been  sent  for  sale. 

In  August,  IS41,  Esenwein  became  embar. 
raaeed  and  sailed  for  Europe.  He  left  his  busi. 
ness  under  the  management  of  his  clerk,  En- 
gelbert  Caprano.  On  the  3d  of  September  Esi-n- 
weia  "failed.  Among  his  creditors  was  [*221 
John  A.  Warner,  of  Philadelphia.  A  short 
time  before  the  failure,  Mr.  Warner,  between 
whom  and  Esenwein  there  had  been  much 
previouB  dealing,  went  to  New  York.  He 
then  obtained  from  Caprano,  the  clerk,  from 
the  atore  of  Esenwein.  a  quantity  of  tobacco, 
cigars,  and  other  merchandise.  The  proof  in 
ase  is,  that  the  tobacco  was  a  part  of  the 
gnments  which  had  been  made  within  tlie 
dates  before  mentioned  by  Martin  ft  Frnnklin 
to  Espnwein.  Warner  says  in  his  answer  to 
the  bill  of  the  complainant,  that  the  same  wa.4 
purchased  by  him  for  a  ful!  consideration  and 
price,  in  like  manner  as  he  had  frequently  pur. 
chased  from  Esenwein;  and  that  he  did  not 
know  that  the  tobacco  belonged  to  IA.b.t\.\tv  ^ 
^1V 
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Franklin.  But  he  admits,  "the  ineolvency  of 
Esennein  was  believed."  In  his  ^mended  an- 
swer he  saj'H,  he  purchased  the  tobacco  bona 
fide,  in  manner  as  had  been  before  stated  by 
him.  That  it  was  paid  for  after  the  purchase, 
bj  hie  paying  and  adjusting  $30,000  of  his 
own  notes,  which  he  had  loaned  to  Esenwehi, 
by  his  pa^ng  and  redeeming  them.  Sub- 
sequently, m  three  daya  after  Esenwein's  fail- 
ure, Heald,  Woodward  &  Co.,  of  Philadelphia, 
bought  from  Warner  two  hundred  and  fifty- 
eight  boxes  ot  tobacco,  known  as  Martin's  to- 
bacco. The  proof  in  the  case  is,  that  it  was  a 
part  of  that  which  Warner  bad  obtained  from 
Esenwein's  clerk,  which  had  been  consigned 
to  Eaenwein  by  Martin  &  Franklin,  bb  already 
stated.  They  aver,  and  there  la  no  reason  or 
cause  to  doubt  it,  that  they  purchased  from 
Warner  fairly,  and  for  full  value;  that  they 
had  no  knowledge  whatever  at  the  time,  that 
the  tobacco  or  any  part  of  it  belonged  to  the 
complainants;  nor  had  they  any  reason  to  be- 
lieve or  know  it.  Their  contract,  however,  with 
Warner,  was  rescinded  in  part.  They  received 
from  him  only  one  hundred  and  twenty-four 
boxes,  instead  of  the  two  hundred  and  fifty- 
eight  which  had  been  sold  to  them. 

From  some  other  dealing  between  Heald, 
Woodward  &  Co.  and  Martin  &  Franklin,  the 
latter  have  drawn  an  inference  o^  au  agency 
of  the  former  tor  them  in  this  transaction.  We 
think  there  was  no  such  agency.  At  the  same 
time  we  will  say,  that  there  was  an  unbecoming 
and  apprehensive  reserve  in  their  reply  to  the 
letter  of  Martin  &  Franklin,  making  inquiries 
concerning  their  tobacco,  which  Warner  had 
received  from  the  clerk  of  Esenwein,  a  part  of 
which  Heald,  Woodward  &■  Co.  had  bought 
from  Warner  and  was  then  in  their  possession. 
It  was,  however,  not  a  concealment,  from 
which  it  can  be  inferred  that  Heald,  Wood- 
ward &  Co.  meant  to  commit  either  a  legal  or 
moral  fraud  upon  their  correspondent.  It  ap- 
peors  that  they  had  nothing  to  do  with  the 
222*]  trenafer  of  the  •tobacco  to  Warner,  nor 
to  any  other  than  a  fair  connection  with  him 
in  the  sale  of  it  by  Warner  to  them. 

From  this  statement,  we  have  no  doubt  of 
the  law  of  the  case.  It  may  be  applied,  too. 
without  any  imputation  upon  the  integrity  of 
either  of  the  parties  concerned.  The  defend- 
ants have  misiipprehciided  the  principles  wbich 
govern  the  rights  of  themselves  and  the  plain- 
tiff; but  there  is  nothing  ia  their  proceedings 
which  impairs  mercilntile  character.  They 
have  been  much  mistaken,  without  meaning 
premeditated  unfairness.  If  some  temper  had 
not  been  thrown  into  the  case  at  first,  there 
probably  would  not  have  been  any  charge  of 
fraudulent  intention.  No  one  will  be  surprised 
from  the  proceedings  in  the  cause,  and  the  ar- 
gument made  upon  it  in  this  court,  that  its 
merits  were  lost  sight  of,  in  the  efi'ort  made  on 
the  one  side  to  establish  fraud,  and  on  the 
other  to  resist  it. 

The  exact  questions  raised  by  the  record  are, 
whether  or  not  the  transfer  of  the  tobacco  to 
Warner  devested  the  plaintiff's  ownership  of  it; 
and  whether  or  not  Warner's  sale  o(  a  part  of 
it  to  Heald,  Woodward  &  Co.,  for  a  full  con- 
sideration, without  any  knowledge  upon  their 
Kart  of  the  plaintilTs  interest  when  they  bought 
'nm  Warner,  gave  to  tbem  a  property  in  it. 
672 


Warner's  account  of  dealings  with  EsenweiB 
we  believe  to  be  true.  In  his  answer,  however, 
he  puts  his  right  to  retain  the  tobacco  upon  a 
footing  not  applicable  to  it.  He  eays  he  bought 
without  knowing  that  Martin  &  Franklin  had 
any  interest  in  the  tobacco,  and  that  he  believed 
Esenwein  was  the  owner.  His  inference  prac- 
tically was,  that  he  might  therefore  set  ott 
against  the  price  his  liability  for  the  notes 
which  he  had  lent  to  Esenwein  as  a  debt  due 
by  Esenwein  to  him.  This  can  onlf  be  done 
upon  the  principle  that,  where  two  perwnu 
equally  innocent  are  prejudiced  by  the  deceit 
of  a  third,  the  person  who  has  put  trust  and 
confidence  in  the  deceiver  should  be  the  lowr. 
He  discloses  in  his  answer  bis  knowledge  of  a 
fact  which  takes  him  out  of  any  such  relatiim 
to  the  plaintilT.  It  is  his  knowledge,  at  tlw 
time  of  the  delivery  of  the  tobacco  to  Um,  <rf 
the  failure  of  Esenwein. 

In  all  of  those  cases  in  which  it  hma  been 
ruled  that  the  buyer  who,  at  the  Ume  of  the 
sale,  knows  nothing  of  the  relation  between  the 
factor  with  whom  he  deals  and  the  principal 
by  whom  tliat  factor  has  been  employed,  is 
protected  by  the  law,  in  case  of  a  miakdventure 
occurring  by  the  default  of  the  factor,  it  ia  ad- 
mitted that  the  risk  which  »  principal  runs, 
through  the  inadvertence  or  misconduct  of  hi* 
agent,  may  be  avoided,  by  the  purchaser  hav- 
ing notice,  at  any  time  before  the  completioB 
of  the  purchase  or  delivery  of  the  goods,  of  the 
•agent's  commission.  Peake,  ITT.  [*9SS 
Among  the  instances  which  the  law  terms  no- 
tice enough  for  such  a  purpose  is  the  insol- 
vency of  the  factor  known  to  the  buyer.  Boat- 
eott  V.  Milward,  7  Term  Rep.  361;  lb.  SW. 
Warner  says  in  his  answer,  that,  at  the  time  he 
made  his  purchase,  "the  insolvency  of  Eaen- 
wein was  believed."  Those  are  his  words,  and 
according  to  all  that  class  of  cases  asserting  the 
principle  under  which  his  answer  puts  him, 
such  knowledge  waa  sufficient  to  entitle  the 
plaintiff  to  avoid  the  sale. 

Again,  a  transfer  to  him,  by  way  of  BiJe,  by 
the  clerk  of  Esenwein,  of  property  tnuted  to 
the  latter  as  a  factor,  could  not  pass  the  title 
or  right  in  it  from  the  real  owner. 

It  made  no  di^erence,  that  Caprano  hod  been 
left  to  transact  Esenwein's  business  whilst  be 
was  in  Europe.  A  factor  cannot  delegate  his 
trust  to  his  clerk.  The  law  upon  this  point  is 
welt  settled.  It  has  been  repeatedly  ruled.  The 
first  example  in  the  first  paragraph  of  Paley  on 
Agency,  upon  the  "execution  of  authority," 
ia,  if  an  agent  be  appointed  to  Sell,  he  cannot 
depute  the  power  to  a  clerk  or  under  agent, 
withstanding  any  usage  ot  trade,  unless  by 
express  assent  of  the  principal. 

The  utmost  relaiation  of  the  rule,  Potettu 
delegata  non  potest  delegare,  in  respect  to  loti- 
canlilo  persons,  is.  that  a  consignee  or  agnt 
for  the  sale  of  merchandise  may  emploj  > 
broker  for  the  purpose,  when  such  is  the  usstl 
course  of  business.  Trueman  v.  Loder,  1' 
Adolph.  &  Ell.  589.  Or  where  the  usoit 
9e  of  the  management  of  the  prindpsi'* 
ems  in  the  employment  of  a  sub-agent  bu 
been  pursued  for  a  length  of  time,  and  b*" 
recognized  by  the  owners  of  property,  they  •3' 
be  taken  to  have  adopted  the  acts  of  the  n^ 
igent  as  the  acts  of  the  agent  himself.  Blw* 
r.  Sutton,  3  Meriv.   237;   Combes'  case.  S  O 
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75-77;  Holl.  Abr.  330;  PalUser  v.  Ord,  Bunb. 
166,  Lord  Eldon,  in  Colea  v.  Trecothick,  9 
Ves.  Jun.  236,  reprobates  the  notion,  that,  if 
an  auctioneer  is  authorized  to  sell,  all  his 
clerks  are,  during  hia  absence,  in  consequence  of 
any  such  usage  in  that  bueinesa.  It  was  ruled 
by  the  Master  of  the  Rolls  in  Blore  v.  Sutton,  3 
Meriv.  237,  that  an  agreement  for  a  lease,  evi- 
denced only  bf  a  memorandum  in  writing,  en- 
tered in  the  book  of  an  authorized  agent, 
signed  by  his  clerk  and  not  bj  the  agent  him- 
self, was  not  a  sufBoient  agreement  in  writing, 
it  not  being  signed  by  an  agent  properly  au- 
thorized, notwithataoding  the  entry  was  shown 
in  evidence  to  iiave  been  approved  by,  and  that 
it  was  made  under  the  immediate  direction  of, 
the  authorized  agent,  and  in  the  usual  course 
of  the  business  of  his  office.  A  factor  cannot 
delegate  his  employment  to  another,  so  as  to 
raise  a  privity  between  that  other  and  bis  prin- 
cipal. Solly  T.  Bathbone,  2  Maule  &  Selw. 
224']  299 ;  Cockran  'v.  Irlam,  lb.  301 . 
The  reason  of  the  rule  in  all  these  mercantile 
agencies  is,  that  it  is  a  trust  and  confidence  re- 
posed in  the  ability  and  integrity  of  the  person 
authorized.  An  agent  ordinarily,  and  without 
express  authority,  or  a  fair  presumption  of  one, 
growing  out  of  a  particular  transaction  or  the 
usage  of  trade,  has  not  the  power  to  employ  a 
sub -agent  to  do  the  business,  without  the 
knowledge  or  consent  of  his  principal.  The 
agency  is  a  personal  trust  for  a  ministerial  pur- 
pose, and  cannot  be  delegated;  for  the  principal 
employs  the  agent  from  the  opinion  he  haa  of 
hia  personal  skill  and  integrity,  and  the  latter 
haa  no  right  to  turn  his  principal  over  to  an- 
other, of  whom  he  knows  nothing.  2  Kent's 
Com-  633.  No  usage  of  trade  anywhere  permits 
a  factor  to  delegate  to  his  clerk  the  commission 
trusted  to  himself.  In  this  case,  there  was  a 
transfer  of  the  plaintiifB'  property  to  Warner, 
by  a  clerk  of  their  factor.  He  knew  when  it 
was  done  that  he  was  giving  their  property  to 
a  creditor  of  his  employer  in  payment  of  his 
debt;  and  both  himself  and  the  purcliaser  knew 
that  Esenwein  was  in  failing  circumstances,  or, 
as  Warner  expresses  it,  "that  his  insolvency 
was  believed."  It  must  be  admitted  that  such 
a  transfer  passed  no  property  in  the  thing 
transferred,  and  that  it  may  be  reclaimed  by 
the  owner,  aa  well  from  on;  person  to  whom  it 
haa  been  sold  by  the  first  buyer  as  from  him- 
•elf.  It  is  the  caae  of  property  tortiously  taken 
troDi  the  owner  or  his  agent,  without  any  fault 
of  the  owner,  and  as  such  cannot  take  away  his 
tight  to  it. 

On  either  of  the  grounds  already  mentioned, 
the  plaintiff  would  be  entitled  to  recover  from 
the  defendants  in  this  case.  But  there  is  a 
third,  which  shall  be  stated  in  connection  with 
other  points  respecting  principals  and  factors, 
■hich  it  will  not  be  out  of  place  to  notice.  A 
factor  or  agent  who  has  power  to  sell  the 
|irodnc«  of  his  principal  has  no  power  to  affect 
the  property  by  tortiously  pledging  it  as  a  ae- 
enrit^  or  aatiafaction  for  a  debt  of  his  own, 
ud  it  ii  of  no  consequence  that  the  pledgee  is 
ignorant  of  the  factor's  not  being  the  owner. 
^terson  T.  Tash,  Str.  1178;  Maans  v.  Hender- 
•00,  1  East,  337;  Newson  v.  Thornton,  0  Eaat. 
IT;  Z  Smith,  207;  McCombie  v,  Davies.  6  Eaat, 
tK;  7  East,  B;  Daubipiy  v.  Duval,  5  T.  R.  604: 
1  Uaule  ft  Selw.  140,  147;  2  Stark.  639;  Guich- 
tl  L.  ad. 


lard  T.  Morgan,  i  Moore,  36;  2  Brod.  &  Bingh. 
63B;  5  Vea.  Jun.  213.  When  goods  are  so  pledged 
or  disposed  of,  the  principal  may  recover  them 

'  back  by  an  action  of  trover  against  the  pawnee, 
without  tendering  to  the  factor  what  may  be 
due  to  him,  and  without  any  tender  to  the 
pawnee  of  the  aum  for  which  the  gooda  were 
pledged  (Daubigny  v.  Duval,  5  T.  R.  604);  or 
without  any  demand  of  such  goods  (6  East, 
eSB;  12  Mod.  *514) ;  and  it  is  no  excuse  ['225 
that  the  pawnee  waa  wholly  ignorant  that  he 
who  held  the  goods  held  them  as  a  mere 
agent  or  factor  (Martini  v.  Colea,  1  Maule  ft 
^elw.  140),  unless,  indeed,  wh«re  the  principal 
has  held  forth  the  agent  as  the  principal  46 
Maule  ft  Selw.  147).  But  a  factor  who  has  a 
lien  on  the  goods  of  his  principal  may  deliver 
them  over  to  a  third  person,  as  a  security  to  the 
extent  of  his  lien,  and  may  appoint  such  per- 
son to  keep  poasesaion  of  the  goods  for  him.  In 
that  case,  the  principal  must  tender  the  amount 
of  the  lien  due  to  the  factor,  before  he  can  be 
entitled  to  recover  back  the  goods  so  pledged. 
Hartop  v.  Hoare,  Str.  1187;  Daubigny  v.  Du- 
val, 6  T.  R.  604;  6  East,  638;  7  East,  6;  3 
Chitty's  Com.  Idw,  193.  So  a  aale  upon  credit, 
instead  of  being  for  ready  money,  under  a 
general  authority  to  sell,  and  in  a  trade  where 
the  usage  is  to  sell  for  ready  money  only,  cre- 
ates no  contract  between  the  owner  and  the 
buyer,  and  the  thing  sold  may  be  recovered  in 
an  action  of  trover.  Faley.  Principal  and 
Agent,  109;  12  Mod.  514.  Under  any  of  these 
irregular  tranafera,  courts  of  equity  (as  is  now 
being  done  in  this  case)  will  compel  the  holder 
to  give  an  account  of  the  property  he  holds. 

But  it  was  said,  though  a  factor  may  not 
pledge  the  merchandise  of  hfs  principal  as  a 
security  for  his  debt,  he  may  sell  to  his  creditor 
in  payment  of  an  antecedent  debt.  No  case 
can  be  found  affirming  such  a  doctrine.  It  is 
a  misconception,  arising  from  the  misapplica- 
tion of  correct  principles  to  a  case  not  belong- 
ing to  any  one  of  them.  The  power  of  the 
factor  to  make  such  a  sale,  and  the  right 
of  the  creiiitor  to  retain  the  property,  has 
been  erroneously  put  upon  its  being  the  usual 
course  of  business  between  factors  to  make  a 
set-off  of  balances  as  they  may  exist  in  favor 
of  one  or  the  other  of  them  againat  the  price  of 
subsequent  purchases  in  their  dealings.  The 
ditrurence  between  such  a  practice  and  a  sale 
for  an  antecedent  debt  must  be  obvious  to 
everyone  when  it  is  stated.  In  the  one,  the 
mutual  dealing  between  mercantile  persons  who 
buy  and  sell  on  their  own  account,  and  who  also 
aell  upon  commisaion  for  othcra,  is  according  to 
the  well-known  usage  of  trade.  Its  convenience 
requires  that  such  a  practice  shall  be  permit- 
ted. But  it  must  be  remembered  it  is  an  allow- 
ance for  the  convenience  of  trade,  and  for  a 
readier  settlement  of  accOTinta  between  factors 
for  their  purchases  from  each  other  in  that 
character.  It  docs  not,  however,  in  any  in- 
stance, bind  a  principal  in  the  transfer  of  mer- 
chandise, if  there  has  been  a  departure  from  the 
uaapes  of  trade,  or  a  violation  of  any  principal 
regulating  the  obligations  and  rights  of  prin- 
cipal and  factor. 

Apain,  it  has  been  supposed  that  the  right  of 
a  factor  to  sell  the  mercliandiae  of  hia  princi- 
pal to  hia  oivn  creditor,  in  payment  'of  [•226 
an  antecedent  debt,  finds  its  sanction  in  the  fact 
43  %1» 
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of  th«  creditor's  belief  that  his  debtor  is  the 
owner  of  the  merchandiae,  and  his  ignoriiace 
that  it  belongs  to  unother;  and  if  in  the  last  he 
haa  been  deceived,  that  the  person  by  whom 
the  delinquent  factor  has  been  trusted  shall  be 
the  loser.  The  principle  does  not  cover  the 
case.  When  a  contract  is  proposed  between 
factors,  or  between  a  factor  and  any  other  cred- 
itor, to  pass  property  tor  an  antecedent  debt,  it 
is  not  a  sale  in  the  legal  sense  of  that  word  or 
in  any  sense  in  which  it  is  used  in  reference  to 
the  commiBsioQ  which  a  factor  has  to  sell.  See 
Berry  v.  Witliamaon,  8  Howard,  405.  It  is  not 
according  to  the  usage  of  trade.  It  is  a  naked 
transfer  of  property  in  pajonent  of  a  debt. 
Money,  it  is  true,  is  the  consideration  of  stich 
a  transfer,  but  no  money  passes  between  th« 
contracting  parties.  The  creditor  pays  none, 
and  when  the  debtor  has  given  to  him  the  prop- 
erty of  another  in  release  of  his  obhgatioa, 
their  relation  has  only  been  changed  by  his  vi- 
olation of  an  agency  which  society  in  its  busi- 
ness relations  cannot  do  without,  which  every 
man  has  &  right  to  use,  and  which  every  per- 
son undertaking  it  promises  to  discharge  with 
unbroken  fidelity.  When  such  a  transfer  of 
property  is  made  by  a  factor  for  bis  debt,  it  is 
a  departure  from  the  usage  of  trade,  known  as 
well  by  the  creditor  as  it  is  by  the  factor.  It  is 
more;  it  is  the  violation  of  all  that  a  factor 
contracts  to  do  with  the  property  of  his  princi- 
pal. It  has  been  given  to  him  to  sell.  He  may 
sell  for  cash  or  he  may  do  so  upon  credit,  as 
may  be  the  usage  of  trade.  A  transfer  for  an 
antecedent  debt  is  not  doing  one  thing  or  the 
other.  Both  creditor  and  debtor  know  it  to  be 
neither.  That  their  dealing  for  such  a  purpose 
will  be  a  transaction  otit  of  the  usage  of  the 
business  of  a  factor.  It  does  not  matter  that 
the  creditor  may  not  know,  when  he  takes  the 
property,  that  the  factor's  principal  owns  it; 
that  he  believed  it  to  be  the  factor's  in  good 
faith.  His  dealing  with  his  debtor  is  an  at- 
tempt between  them  to  have  the  latter's  debt 
paid  by  the  accord  and  satisfaction  of  the 
common  law.  That  is,  when,  instead  of  a  sale 
for  a  price,  a  thing  is  given  by  the  debtor  to  the 
creditor  in  payment,  in  which  we  all  know 
that,  if  the  thing  given  Is  the  property  of  an- 
other, there  will  be  no  satisfaction.  It  is  the 
dation  en  payement  of  the  civil  law  as  it  pre- 
vails in  Ix>uiBiana,  which  is,  when  a  debtor 
gives,  and  the  creditor  receives,  instead  of 
money,  a  movable  or  immovable  thing  in  satis- 
faction of  the  debt. 

Courts  of  law  and  courts  of  equity,  in  a 
proper  case  before  either,  will  look  at  such  a 
transaction  as  one  in  which  both  principal  and 
creditor  have  been  deceived  by  the  factor,  so 
far  as  the  deceit  is  concerned;  but  it  wilt  also 
be  remembered  in  favor  of  the  principal,  that 
the  creditor  has  acquired  the  pnncipal'B  prop- 
227*]  crty  'from  his  factor,  with  the  creditor's 
knowledge,  out  of  the  usual  course  of  trade, 
and  will  re-instate  him  in  his  former  relation  to 
his  debtor,  rather  than  that  the  creditor  should 
be  permitted  to  keep  the  property  of  another, 
who  is  altopether  without  fault,  in  payment  of 
his  debt.  As  to  a  factor's  power  to  bind  his 
principal  by  a  difiposition  of  his  goods,  the 
common  law  rule  is.  "that,  to  acquire  a  good 
title  to  the  employer's  property  by  purchasing 
it  from  his  agent,  such  purchase  must  have 
074 
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been,  either  in  market  overt  and  without  knowl- 
edge of  the  seller's  representative  c^Mcity,  or 
from  an  agent  acting  according  to  his  instruc- 
tions, or  from  one  acting  in  the  usual  course  of 
his  employment,  and  whom  the  buyer  did  not 
know  to  be  transgressing  his  instructions,"  or 
that  he  had  not  such  notice  as  the  law  deems 
equivalent  to  raise  that  presumption.  "The 
reason  of  this  Is  clear,  for  unless  the  transac- 
tion took  place  bona  tide  in  a  market  overt  (in 
which  case  n  peculiar  rule  of  law  in  England 
steps  in  for  its  protection},  an  agent  Belling 
without  express  authority  must,  that  his  acts 
may  be  supported,  have  sold  under  an  implied 
0D4.  But  an  implied  one  thereby  always  em- 
powers the  person  outhorized  to  act  in  the  usual 
course  of  hia  employment;  conacquenlly,  if  he 
sells  in  an  unusual  mode,  he  could  have  no  im- 

Elied  authority  to  sujiport  his  act,  and,  as  he 
ad  no  express  one,  his  sale  of  course  falls  to 
the  ground."  Smith'a  Mercantile  Law,  111,  112. 
The  defendants  are  not  within  the  compen- 
dioua  summary  just  stated.  There  has  been  a 
tranafer  of  property,  which  was  consigned  to  a 
factor  for  sale,  by  his  clerk,  to  a  creditor  of  his 
employer,  who  knew  his  debtor  to  be  in  failing 
circumstances,  just  as  well  as  the  clerk  him- 
self did;  and  of  property,  too,  which  the  clerk 
knew  to  be  the  property  of  the  plaintiff,  and 
which  the  creditor  bargained  for  knowingly 
out  of  the  usual  course  of  trade.  Nor  should 
we  omit  to  say,  that  Esenwein's  opinion  and 
disapproval  of  what  had  been  done  by  hia 
clerk  with  his  principal's  tobacco  are  signifl- 
cantij  disclosed  by  the  fact,  that,  upon  hia  re- 
turn from  Europe,  he  redeemed  so  much  of  it 
as  had  been  assigned  to  Mr.  Conolly  by  his 
clerk  in  payment  of  a  debt,  and  Bold  and  re- 
mitted the  proceeds  to  hia  principals. 

By  the  common  law,  the  transfer  of  the  plain- 
tiff's tobacco  to  Warner  cannot  be  maintained. 
He  is  responsible  to  them  for  the  value  of  so 
much  of  it  as  waa  not  transferred  by  him  to 
Ifeald,  Woodward  &  Co.  Heald,  Woodward 
&  Co.  are  responsible  for  so  much  of  it  as  War- 
ner transferred  to  them,  because  Warner,  hav- 
ing no  property  in  it,  could  not  convey  any  to 
them.  But  Warner  is  answerable  to  them  for 
that  amount,  and  he  is  replaced  for  the  whole 
as  a  creditor  of  Bsenwein,  just  aa  he  was  before 
the  transaction  occurred. 

'The  application  of  these  principles  [*2S8 
of  the  common  law  to  these  parties,  if  it  needed 
confirmation,  would  receive  it  from  the  statute 
of  New  York  of  April,  1830,  for  the  amendment 
of  the  law  relative  to  principals  and  factors  or 
agents.  The  transfer  to  Wsrner  was  a  New 
York  transaction.  The  third  section  of  that 
Act  very  distinctly  provides  for  those  cases 
when  the  ownership,  by  the  factor,  of  goods 
which  he  contracts  to  aell,  ahall  be  said  to  ex- 
ist, to  give  protection  to  purchaaera  against  any 
claim  of  the  factor's  principal.  It  is  when  he 
contracts  for  any  money  advanced,  or  for  any 
ne^ratinbte  instrument  or  other  obligation  in 
writing;  given  for  merchandise,  upon  the  faith 
that  the  factor  is  the  owner  of  it.  The  conclud- 
ing words  of  the  section  are,  "given  by  such 
other  person  upon  the  faith  thereof."  Three 
miiicon 8 1 ructions  of  that  Act  have  been  preva- 
lent, but  they  have  been  corrected  by  the  courla 
of  New  York.  We  concur  with  them  fully. 
One  was,  that  the  statute  altered  the  eommmi 
Howard  II. 
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Uw,  to  u  to  giTa  nlidi^  to  K  wle  made  b^  the 
factor  for  an  antecedetit  debt  due  by  him  to 
the  person  with  whom  he  contracts;  another, 
that  the  statute  gave  to  a  purchaser  protection, 
whether  he  knew  or  not  tliat  the  goods  which 
the  factor  contracted  to  sell  him  were  not  the 
factor's,  and  belonged  to  his  principal;  and 
the  other,  that  tha  concluding  words,  "upon 
the  faith  thereof,"  related  to  the  advance  made 
upon  the  goods,  and  not  to  the  property  which 
the  factor  had  in  them.  Similar  miaconcep- 
tiona  were  prevalent,  and  perhaps  still  prevail, 
concerning  the  corresponding  section  in  the 
English  factor's  Act,  Geo.  IV.,  ch.  94,  1825. 
The  alterations  of  the  common  law,  in  this  par 
ticular,  by  the  English  and  the  New  York 
statutes,  were  suggested  by  practical  and  ex- 
perienced merchants  in  both  countries,  to  meet 
the  exigencies  of  internal  trade  and  ita  exten- 
lioD  between  nations.  They  are  believed  by 
their  operation  to  be  Improvements  in  the  law 
merchant.  It  may  he  owing  to  a  misapprehen- 
sion of  those  Acts,  that  the  defendants  denied 
to  the  plaintiffs  their  rights.  Fortunately  the 
Uw  secures  them,  and  the  case  settled  now  as 
it  is  may  prevent  other  controversies  like  it. 

We  shall  direct  the  decree  of  the  Circuit 
Court  to  be  affirmed;  and  also  order  a  decree 
Ut  be  entered  against  the  defendants,  that  each 

Iof  them  shall  pay  to  the  plaintiffs  the  value  of 
Uie  tobacco  whichths  defendants  respectively 
retained,  with  interest  upon  the  same  as  from 
Uw  dates  of  the  transfers  of  it  to  them. 


TBI  Umiwd  STATEa.  ■ 

LOFTDJ  CXyrrON,  Plaintifr  in  Err«, 


This  cause  came  on  to  be  heard  on  the  tran- 
Mript  of  the  record  from  the  Circuit  Court  ol 
SIB']  the  United  States  for  the  Eastern  'Dis- 
trict of  Pennsylvania,  and  was  argued  by  coun- 
"I;  on  consideration  whereof,  it  is  the  opinion 
of  this  court,  that  there  is  no  error  in  the  de- 
cree of  the  said  Circuit  Court,  "that  the  de 
fendints  do  pay  to  the  complainants  the  sun: 
of  (2,869.14,  with  interest  from  the  25th  of 
Swtemebr,  1648,"  and  that  the  same  should  be 
affirmed,  with  costs;  and  that  the  complaii 
»«  entitled  to  recover  from  Warner  4  Co. 
ll-37a.M'/3  (part  of  the  aforesaid  sum  of  $2,- 
889.14],  with  interest  thereon  from  the  25th  of 

September,  IMS,"  together  with  *— ■  o 

count  of  the  costs  of  the  complainants  in 
eourt,  and  to  have  execution  against  then 
tbe  said  several  sums,  amounting  to  $ — 
ind  also  that  the  said  complainants  are  entitled 
to  recover  from  the  Heald,  Woodward 
Co.  Jl,492.21=/:,  (the  residue  of  the  said  sum 
K,86fl.l4),  with  interest  thereon  from  the  25th 

of  September,   1848,  together   with  $ 

full  of  the   balance   of  the  costs   of  the 
plsinants  in  this  court,  and  to  have  execution 
igainst  them  for  the  said  several  sums,  am 

inc   to   S ^.      Whereupon    it    is    now   here 

ordered,   adjudged  and   decreed   by   this   court, 
(hat  this  cause  be,  and  the  same  is  hereby  — 
mended  to  the  said  CSrcuit  Court,  with  dii 
tions  to  enter  a  decree  in  conformity   to 
Dlrinion  of  this  court,  and  to  proceed   therein 
Mcordingly. 
II  L.  ed. 


THE  UNITED   STATES. 
Trespass— cutting  trees  on  U.  S.  public  lands. 
The  United  States  have  a  right^t 


THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  Umted 
States  for  the  Northern  District  of  Floriaa.  ' 
It  was  an  action  of  trespass  quare  clausum 
fregit,  brought  by  the  United  States,  for  cut- 
ting trees  upon  the  public  lands,  commenced 
in  the  Supenor  Court  of  West  Florida  in  1844, 
which  the  defendant  pleaded  not  guilty  on 
the  26th  of  March,  1845.  The  cause  remained 
pending  in  said  court  until  the  15th  of  January, 
1848,  when,  in  purauauoe  of  the  Act  of  the 
22d  of  February,  1947,  ch.  17,  sec.  8,  it  waa 
transferred  to  the  United  States  IHatriot  Court 
for  the  Northern  District  of  Florida,  and  was 
ordered  to  stand  for  trial  at  the  ensuinf;  March 
Term. 

At  that  term  the  defendant  appeared,  and  on 

ave  filed  a  •demurrer  to  the  declara-   ['230 

i..on,    which,    after    argument,    waa    overruled, 

and  the  cause  set  down  for  trial  on  the  plea  of 

not  guilty. 

The  cause  having  come  on,  the  defendant  rt- 
quested  the  court  to  charge  the  jury— 

Ist.  That  the  only  remedy  for  the  United 
States  for  cutting  pine  timber  on  the  public 
landa  was  by  indictment. 

2d.  That  the  United  States  have  no  common 
law  remedy  for  private  wrongs. 

3d.  That  the  right  of  the  United  States  to 
bring  this  action  must  be  derived  either  from 
]  Act  of  Congress  or  from  the  law  of  some 
ate  in  which  the  contract  waa  made  by  which 
acquired  the  property  on  which  this  trespass 
.  alleged  to  have  been  committed. 
4th.  These  lands  were  acquired  by  treaty 
■om  Spain,  and  that  the  United  States  has  no 
jmmon  law  remedy  for  trespass  committed 
■lereon.  And  that.  Congress  not  having  au- 
lori^ed  the  exercise  of  this  remedy,  the  plain- 
;ff  ought  not  to  recover  any  damages. 
Which    charge    the    eourt    refused   to    give; 


whereupon  the  defendant  excepted. 

The  jury  found  the  defendant  guilty  of  the 
t  re « pa  as,  and  assessed  the  damages  of  the 
United  States  at  $362.50,  for  which  amount, 
and  $122.22  coats,  judgment  was  entered  up. 
A  motion  in  arrest  of  judgment  was  overruled. 

The  Supreme  Court  having,  at  the  last  term, 
decided  that  it  had  jurisdiction  in  cases  like 
this,  under  the  Act  of  the  27th  of  Febniary, 
1X47,  without  reference  to  the  amount  in  con- 
troversy, the  case  now  came  before  the  court 
on  the  points  raised  by  the  bill  of  exceptions. 
9  How.  578. 

It  was  argued  by  Mr.  Walker  for  the  plam- 
tilT  in  error,  and  Mr.  Crittenden  (Attorney- 
General)  for  the  United  States, 

Mr.  Crittenden; 

For  the  proper  understanding  of  the  points 
in  the  case,  it  is  neceasary  to  call  the  attention 
of  the  court  to  the  Act  of  the  2d  of  March, 
1831  (4  Statutes  at  Large.  4721,  which  was  he- 

VoTr  ^As  10  remedieH  aeainst  tlmtiec  trespaaa. 
era,  see  note  to  TO  L.R.A.  875. 
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fore  it  at  the  last  term  in  the  case  of  The  Unit- 
ed States  T.  Briggs,  B  Howard,  301,  in  which  it 
was  decided,  that  the  cutting,  or  procuring  to 
be  cut,  removing,  or  procuring  to  be  removed, 
or  aiding,  or  assisting,  or  being  employed  in 
the  cutting  of  alt  descriptions  of  timber  trees 
on  the  public  lands,  is  an  indictable  olTcnse 
under  the  said  act,  and  punishable  b;  fine  and 
imprisonment. 

No  defense  arising  out  of  the  pasajng  of  this 
act  was  pleaded  either  by  way  of  abatement  or 
Bpeciatlf. 

asl*]  The  United  States  have  the  same 
right  as  any  other  proprietor  to  sue  for  trea- 
pasaes  on  the  public  lands,  and  that  right  is  not 
merged  or  lost  by  such  trespaHBes  having  been 
made  an  offense  punishable  by  indictment  under 
the  Act  of  1S31.  Dugan  v.  United  SUtes,  3 
Wheat.  161 1  United  States  v.  Gear,  3  Howard, 
121;  Manro  v.  Almeida,  10  Wheat.  494;  Cross 
V.  Gurthrie,  2  Root,  Conn.  R.  90;  Smith  v. 
Weaver,  1  Taylor,  E8;  Blassjngame  v.  Glavcs,  6 
B.  Monroe,  36;  Foster  r.  The  Commonwealth,  6 
Watts  &  Serg.  77. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  quare  clausum 
fregit  brought  by  the  United  States  against 
Loftin  Cotton,  in  which  he  is  charged  with 
cutting  and  carrying  away  a  large  number  of 
pine  and  juniper  trees  from  the  lands  of  plain- 
tiff. 

On  the  trial  below,  the  counsel  for  defend- 
ant requested  the  court  to  instruct  the  jury. 
Ist.  "Tliat  the  only  remedy  for  the  United 
States  for  cutting  pine  timber  on  the  public 
lands  was  by  indictment."  2d.  "That  the 
United  States  have  no  common  law  remedy  for 
private  wrongs."  Tbe  refusal  by  the  court  to 
give  these  instructions  is  now  alleged  oa  error. 

Every  aoverei^  state  is  of  necessity  a  bod; 
politic,  or  artificial  person,  and  as  such  capable 
of  making  contracts  and  holding  property, 
both  real  and  personal.  It  is  true,  that,  in  con. 
sequence  of  the  peculiar  distribution  of  the 
powers  of  government  between  the  states  and 
tlie  United  States,  offenses  against  the  latter, 
na  a  sovereign,  are  those  only  which  are  de. 
lined  by  statute,  while  what  are  called  common 
law  olfenses  are  the  subjects  of  punishment 
only  by  the  states  and  territories  within  wliosc 
juri9<lictton  they  are  committed.  But  the 
powers  of  the  United  States  as  a  aovereign. 
dealing  with  olfendcrs  against  their  laws,  must 
not  be  confounded  with  their  rights  as  a  body 
politic.  It  would  present  a  strange  anomaly, 
indeed,  if,  having  the  power  to  make  contra-'- 
and  hold  property  as  other  persons,  natural 
artificial,  they  were  not  entitled  to  the  sa 
remedies  for  their  protection.  The  restraints 
of  the  Constitution  upon  their  sovereign  powers 
cannot  alTcct  their  civil  rights.  Although  as  a 
sovereign  the  United  States  may  not  be  sued, 
yet  as  a  corporation  or  body  politic  they  may 
bring  suits  to  enforce  their  contracts  and  pro- 
tect their  property,  in  the  state  courts,  or  in 
their  own  tribunals  administering  the  same 
Jaws.  As  an  owner  of  property  in  almost 
every  state  of  the  Union,  they  have  the  same 
right  to  have  it  protected  by  tiie  local  laws  that 
other  pccsons  have.  As  was  snid  bv  this  court 
in  Diigaa  V.  Tile  United  States,  3  Wheat.  181 
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"It  would  be  strange  to  deny  them  *  rfgkt 
which  is  secured  to  'every  citizen  of  the  [*SS1 
United  States."  In  The  United  States  »,  The 
Bank  of  the  Metropolis,  IE  Peters,  302,  it  was 
decided  that  when  tbe  United  States,  by  their 
authorized  agents,  become  a  party  to  negottaUc 
paper,  they  liave  ali  the  rights  and  incur  all  Uk 
responsibilities  of  other  persons  who  are  partiea 
to  such  instruments.  In  The  United  States  v. 
Gear,  3  Howard,  120,  the  right  of  the  United 
States  to  maintain  an  action  of  trespass  for 
taking  ors  from  their  lead  mine*  was  not 
questioned. 

Many  trespasses  are  also  public  offeasea,  li; 
common  law,  or  are  made  so  by  statute.  But 
the  punishment  of  the  public  mTense  is  no  bar 
to  tbe  remedy  for  the  private  injury.  The  fact, 
therefore,  that  the  defendant  in  this  case  might 
have  been  punished  by  indictment  as  for  a  pub- 
lic offense,  is  no  defense  against  the  present 
action.  Whether,  if  he  had  actually  b«en  in- 
dicted and  amerced  for  this  treapaas  in  a  crim- 
ina!  prosecution  in  the  name  of  the  United 
States,    such    conviction    and    fine    could    be 

plaintiff,  is  a  question  not  before  ua  in  tbia 
case,  and  is  therefore  not  decided. 

The  judgment  of  the  District  Court  ii  tbcn- 
fore  afljrmed. 

Order. 

This  cause  came  on  to  be  heard  on  tbe  tm- 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  thdt  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  afhrnied,  with  damages  al 
the  rate  of  six  per  centum  per  annum. 


RICHARD   C.   STOCKTON,   Appellant, 

JAMES  C.  FORD. 

Priority  of  title  to  judgment. 


of  Ibp  dFbfur,  and  tbe  plalntllT  Bsslfmed  IW 
JiideiufDt.  and  iras  thea  bimaelf  sued  aod  bad  •* 
eKeciilloa  Is.iiK'd  against  blm.  bis  rlgbts  under  ^ 
recordi-d  JudEment  cauld  not  be  sold  under  tW> 
.,._     .. iig   jj^j    prevlouslj    tnnifCtit' 


a  awlicnee  of  thh  i^ 


all    tbose    rights. 

It  was  not  necesBRrr  for  „..  _.„,„..„  „,  „,.  .. 
corded  JodEment.  wbo  was  defendlns  hlmwlf  I* 
cbancpry,  Ijy  claiming  under  the  aoslenment  •• 
nollce  in  his  pleudlnE  an  allegation  In  tbe  bill  tWi 
a  rcleaHP  of  tbe  jmlcment  was  Improperly  aUrrii 
upon  tbe  rreord.     His  aaalEDment  was  not  eturfM 

The  attorney  who  bad  recovered  the  Jodrsn' 
whlrh  was  thus  recoveicd  and  asslpied,  wsi  w' 
at  llljpitv  to  piircbaae  It  wbpo  bla  client  be«»« 
sued  and  execution  was   Issued  aitaiDit  hUi. 

THIS  was  an  appeal  from  the  C^rcnit  OB«rt 
of  the  United  'States  for  the  Dis-  (•«* 
trict  of  Louisiana,  sittine  as  a  court  if 
equity.  The  suit  was  orjf^nally  brought  I? 
Stockton,  in  the  District  Court  (State  «wrt)  rf 
Louisiana,  by  petition,  to  enforce  a  jvdMs' 
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mortgagt  sgaiiut  a  plantation  and  sIbvu  in  the 
rarish  of  Carroll,  which  once  belonged  to 
Nicbolu  W.  Fonl,  but  at  that  time  was  in  the 
poBaeBHion  of  James  C.  Ford,  the  defendant 
below,  and  appellee  here.  Ford  appeared  in 
the  atate  court,  and,  being  a  citizen  of  Louie- 
ville,  Kentucky,  caused  the  snit  to  be  removed 
to  the  Circuit  Court  of  the  United  States  for 
the  Eastern  Diatrict  of  Louisiana,  where  the 
(.tiuse  was  treated  ae  a  auit  in  chancery  for  the 
foreclosure  of  a  mortgage. 

The  whole  of  the  transa^^tionB  connected  with 
the  Huit  were  very  complicated,  but  it  wilt  not 
be  necessary,  under  the  opinion  of  the  court,  to 
state  them  fully.  The  following  summary  will 
render  them  intelligible: 

On  March  11,  1836,  the  respondent,  James 
C.  Ford,  sold  and  conveyed  to  said  Nicholas 
W.  Pord,  several  parcels  of  land  and  a  number 
of  slaves,  situate  in  said  parish  of  Carroll,  for 
the  consideration  of  $80,000,  payable  in  five 
annual  instalments  of  $16,000  each,  the  said 
Nicholas  W.  Ford  thereby  giving  to  the  said 
James  C  Ford  a  mortgage  upon  the  said  land 
and  slaves,  to  have  the  force  and  effect  of  a 
judgment  confessed,  for  said  $80,000. 

On  May  I,  1837,  Roger  B,  Atkinson,  of 
Vicksburg,  drew  bis  bill  of  exchange  in  favor 
of  William  B.  Pryor  upon  N.  4  E.  Pord  <fc  Co., 
of  New  Orleans,  for  $7,442.74,  payable  seven 
months  after  date.  This  bill  was  accepted  by 
the  drawees,  but  was  not  paid,  acd  after  it  was 
protested  Frvor  became  the  holder  and  owner 
of  it.  The  firm  of  N.  ft  E.  Ford  ft  Co.  was 
composed  of  Nicholas  W.  Ford,  Edward  Ford, 
and  William  F.  Markham. 

On  June  10,  1837,  three  only  out  of  the  Hve 
annual  instalments  having  been  paid  to  Jamea 
C.  Ford  by  Nicholas,  and  James  having  come 
under  other  liabilities  lur  Nicholas,  Nicholas 
executed  a  mortgage  of  the  land  and  slaves  to 
secure  the  whole,  and  added  other  staves. 

On  April  26,  1838,  Nicholas  mortgaged  an 
additional  number  of  slaves,  with  the  stock, 
personal  property,  and  crop. 

On  May  IS,  1839,  Nicholas  mortgaged  the 
then  growing  crop  of  com  and  cotton. 

In  IB39,  Pryor  brought  a  suit  in  the  Commer- 
cial Court  of  New  Orleans  against  N.  ft  B. 
Ford  ft  Co.,  upon  the  bill  of  exchange. 

On  November  26,  1839,  William  Ford,  Jr., 
a  brother  of  Nicholas  W.  and  James  C.  Ford, 
aS4*]  then  aged  nineteen  years,  *and  there- 
tofore residing  with  his  father,  William  Ford, 
in  the  County  of  Bourbon,  in  the  State  of  Ken- 
tucky, appeared  at  the  chambers  of  the  judge 
of  the  Ninth  District  Court,  Parish  of  Carroll, 
Louisiana,  and  obtained  a  decree  for  emancipa- 
tion, dispensing  him  from  the  time  prescrilied 
}iy  law  for  attaining  the  age  of  majority,  pur- 
suant to  the  Act  approved  January  23.  1829. 

On  November  26,  1839,  Nicholas  sold  to  Wil- 
Kmu  Ford,  Jr.,  all  the  property  in  the  Pttrish 
of  Oarroll,  for  certain  promissory  notes. 

bi  December,  1839,  judgment  was  rendered 
In  favor  of  Pryor  in  the  suit  upon  the  bill  for 
97^442.74,  with  interest  at  five  per  cent,  from 
DsMmber  4,  1S37. 

Hr.  Stockton,  the  appellant,  was  afterwards 
employed  by  ib.  Pryor  to  attend  to  his  claim 
agMnat  N.  ft  B.  Ford  ft  Co.,  and,  entertaining 
a  doubt  wbeth«T  the  judgment  so  recovered 
waa  snfficientlj  epecifle  aa  to  the  persons 
]S  ]^  ed. 


against  whom  it  waa  rendered,  in  December, 
1839,  commenced  a  suit  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  in  favor  of  Pryor,  against  Nicholas 
W.  Ford,  who  was  the  only  member  of  said 
firm  residing  in  said  district,  to  recover  the 
amount  of  said  bill  of  exchange. 

To  this  suit  Mr.  Nicholas  W.  Ford  appeared, 
and  pleaded  a  former  recovery  by  Pryor,  in  the 
Commercial  Court  of  New  Orleans,  upon  said 
bill,  against  all  the  members  of  said  firm  of  N. 
ft.  E.  Ford  ft  Co.,  and  on  the  trial  of  said 
cause,  in  support  of  said  plea,  produced  the 
record  of  said  judgment  so  rendered  by  said 
Commercial  Court,  which  the  court  held  to  be 
a,  judgment  between  the  same  parties  for  the 
same  cause  of  action,  and  dismissed  the  suit. 

On  March  12,  1840,  Pryor  assigned  his  judg- 
ment to  Joaes,  as  follows: 

"I  hereby  transfer  to  Dr.  Joseph  Jones  alt 
my  right,  title,  and  interest  in  a  certain  judg- 
ment in  my  favor,  against  N.  ft  E.  Ford  ft  Co., 
of  New  Orleans,  obtained  in  the  Circuit  Court 
of  Louisiana,  at  New  Orleans,  for  about  eight 
thousand  dollars,  more  or  less.  The  said  Jones 
Srst  paying  the  attorney's  fees  and  all  other 
costs  out  of  the  proceeds  of  said  judgment,  and 
then  applying  the  balance  to  the  payment  of 
such  debts  of  mine  as  said  Jones  may  be  re- 
sponsible for,  and  the  remainder,  if  any,  to  be 
paid  over  to  me.  Wm,  B.  Pryor. 

"Vicksburg,  12th  March,  1840." 

Jones  afterwards  assigned  this  judgment  to 
James  C.  Ford,  the  appellee. 

*0n  January  2,  1641,  the  judgment  [*9SB 
in  favor  of  Pryor  was  recorded  in  the  mortgage 
book,  making  it  equivalent  to  a  mortgage. 

"I,  Fetis  BoBworth,  parish  judge  in  and  for 
the  Parish  of  Carroll,  in  the  State  of  Louisiana, 
do  certify  the  within  copy  of  judgment  to  be 
recorded  in  my  office,  in  mortgage  book  B, 
folio  182. 

"Given  under  my  hand  and  seal  of  ofSce,  this 
2d  day  of  January,  A.  D.  1841. 

[L.  8.]  "Felix  Bosworth. 

"Parish  Judge." 

On  May  12,  IS41,  William  Ford,  Jr.,  sold 
back  to  Nicholas  all  the  property  conveyed  cm 
the  2Gth  of  November,  1B39. 

On  the  same  day  Nicholas  sold  and  conveyed 
all  the  property  back  to  Jamea  C.  Ford. 

On  the  7th  of  February,  1842,  Charles  M. 
Way  and  E.  T.  Bainbridge  recovered  a  judg- 
ment in  a  suit  commenced  by  them  in  the  Com- 
mercial Court  of  New  Orleans,  against  Pryor 
and  Howard,  by  which,  after  a  discontinuance 
as  to  Howard,  they  recovered  from  the  defend- 
ant,  William   B.   Pryor,  $718.12   with   five  per 

it.  interest  from  the  22d  of  April,  1847,  and 
coats  of  auit,  with  privilege  on  the  property  at- 
tached. Mr.  Robert  Mott  was  the  attorney  who 
prosecuted  the  suit  for  Way  and  Bainbridge, 
and  Mr.  Stockton,  the  appellant,  defended  the 
suit  for  Pryor. 

On  February  17,  1B42,  Felix  Bosworth, 
pariah  judge  of  the  Pariah  of  Carroll,  and  ex 
officio  recorder  of  mortgages,  entered  on  the 
mortgage-book  a  release  of  the  mortgage  re- 
sulting from  the  recording  of  the  judgment  of 
Pryor  against  Ford  ft  Co.  by  writing  acr<MA  1^ 
face  of  the  record  the  loWoNiVaB  '«w^-.  "T^« 
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mortgage  released  hj  pmpnent  in  full,  Febru- 
wy  17th,  1842.— Felix  Bosworth,  Parish  Judge." 
On  the  26th  of  Febniaiy,  1842,  executioD  was 
isBU^  on  said  judgment  againat  Pryor,  to  the 
sheriff  of  said  Commercial  Court,  upon  which 
said  sheriff  seized,  and,  after  all  legal  formali- 
ties had  been  complied  witb,  advertised  for 
sale,  the  ri^ht,  title,  and  interest  of  VTiIliai  ~ 
FiyoT  is  the  said  judgment  racovered  in 
Commercial  Court  against  N.  ft  E.  Ford  ft  Co. 
for  $7,442.74,  with  interest  at  the  rate  of  five 

Kcent.  per  annupi,  from  the  4th  of  Decem- 
,  IS3Ti  and  on  the  17th  day  of  March,  1842, 
pursuant  to  such  seizui-e  and  advertisemettt, 
the  said  sheriff  sold  the  said  judgment  of  Prjor 
■gainst  N.  ft  E.  Ford  ft  Co.  to  the  appellant, 
for  the  sum  of  (300,  ^nd  on  the  ISth  of  April, 
1S42,  conveyed  the  same  to  him  by  deed. 

Mr.  Stockton  was,  at  the  time  of  the  pur- 
9SII*]  chase,  the  holder  *of  a  note  drawn  by 
said  William  B.  Pryor,  payable  to  ths  appel- 
lant's order,  five  days  after  date,  and  dat«d 
January  2,- 1841,  for  $800. 

On  the  22<I  of  October,  1842,  Stockton,  the 
appellant,  instituted  In  the  District  Court  of 
Louisiana,  for  the  Parish  of  Carroll,  an  hypoth- 
ecary action  against  the  respondent,  James  C. 
Ford,  and  said  Nicholas  W.  Ford,  setting 
forth  his  purchase  of  said  judgment,  the  re- 
cording thereof  on  the  2d  of  January,  1841,  and 
that  on  the  12th  of  May,  1841,  Nicholas  W. 
Ford,  one  of  ssid  defendants,  owned  and  had 

Sossession  of  a  large  tract  of  land  and  negroes 
1  said  parish,  and  that  he  had  sold  thpm  to 
the  respondent,  and  praying  judgment  against 
James  C.  Ford  as  the  owner  and  possessor  of 
said  property,  and  that  he  pay  the  amount  of 
said  judgment  and  interest,  or  deliver  up  said 
mortgaged  property  to  be  sold  to  satisfy  it. 

On  the  12th  of  December.  1842,  James  C. 
Ford  appesred,  and  obtained  an  order  to  re- 
move the  cause  into  the  Circuit  Court  of  the 
United  States  for  the  Eautem  District  of  Loui- 
Hiana.  Nicholas  W.  Ford  rpsided  out  of  the 
State  of  Louisiana,  and  did  not  appear. 

On  the  12th  of  February,  1844,  the  Circuit 
Court  ordered  the  case  to  be  put  upon  the 
Clinncery  dnclcet,  and  to  be  proceeded  in  as  a 
chancery  suit. 

It  is  not  necessary  to  trace  the  progress  of 
the  suit  throu|;h  an  amended  bill  and  second 
amended  bill  and  answer  and  supplemental  and 
then  an  amended  answer,  and  changing  the 
pleadings  and  motions  for  rehearings. 

Numerous  depositions  were  taken,  and  the 
cause  came  on  for  argument,' when  on  the  24th 
of  January,  1848,  the  Circuit  Court  passed  the 
following  decree: 

"R.    C.    Stockton    r.    J.    C.    Ford. 

"This  cause  came  on  to  be  heard  upon  the 
bill,  answers,  replications,  and  exhibits;  the 
evidence  being  adduced,  and  argument  of  coun- 
sel heard,  and  the  court  having  maturely  con- 
sidered the  same,  it  is  ordered,  adjudged  and 
decreed,  thst  the  complainant's  bill  be  dis- 
missed, and  the  same  is  hereby  dismissed,  witb 

Some  further  proceedings  took  place,  but  at 
Isnt  the  decree  was  made  absolute. 

The  coniplninant  appealed  to  this  court. 

It   was  argued  by   Messrs.  Volney  E.  How- 
ard  and   Walker   for   tbe   appellant,  «nd   Mr. 
Bibb  for  the  appellea. 
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The  counsel  for  the  ftppelUnt  made  tlie  fol- 
lowing points: 

1.  It  cannot  be  doubted  tbat  the  interest  of 
a  plaintiff  in  a  'judgment  may  be  [*2S1 
seized  and  sold  under  execution  by  the  laws  of 
T.^uiBiana.  The  public  sale  vesta  the  title.  la. 
Code,  art.  2689;  4  L*.  Rep.  118;  6  lb.  &43;  U. 
Code  of  Practice,  art.  M7,  600;  11  La.  Bep. 
126. 

2.  It  was  argued  below,  that  the  purchase  of 
thia  judgment  by  Stockton  was  toe  acquisi- 
tion of  a  litigious  title.  According  to  the  Civil 
Code  of  Louisiana,  article  2623,  "A  right  ii 
said  to  be  litigious  whenever  there  exists  a  suit 
and  contestation  on  the  same."  In  thi*  case  the 
right  was  not  litigious,  because  there  was  no 
contest  in  relation  to  it.  The  contest  wa> 
closed  by  the  judgment.     It  is  well  settled  ii 


acquisition  of  a  litigious  right,  and  may  be 
made  by  an  attorney.  Denton  v.  Wilcox,  2  La. 
Ann.  Rep.  60;  Troplong,  Vente,  Nob.  200-202. 
Tt  could  not  be  appealed  from  after  December, 
1840.  Code  Pr-  583;  12  La.  Rep.  206.  Neither 
was  the  purchase  of  the  judgment  inconsistent 
with  the  trust  relation  of  Stockton  as  plaintiS'i 
attorn^  therein. 

Mr.  Pryor  is  the  only  person  who  can  urge 
this  objection.  Whether  Sir,  Stockton  would, 
as  between  him  and  Mr.  Pryor,  be  permitted 
to  retain  the  moneys  collected  upon  the  judg- 
ment for  his  own  benefit,  or  whether  he  woiJd 
hold  them  in  trust  for  Pryor,  does  not  affect  the 
defendant.  In  either  view,  the  plaintiff  has  an 
unquestionable  legal  title  to  the  judgment,  and 
an  undeniable  authority,  at  law  and  in  equity, 
as  against  the  judgment  debtors  and  their  prop- 
erty, to  collect  it,  or  to  enforce  its  payment. 
Mr.  Pryor  takes  no  exception  to  the  act  of  mak- 
ing the  purchase,  and  knew  of  the  seisure  of 
the  judgment.  Painter  t,  Henderson,  7  Barr. 
48.  60. 

There  docs  not  appear  to  be  any  objection  to 
the  purchase  of  said  judgment  by  the  plaintiff, 
■'  the  public  sale  made  thereof  by  the  sheriff. 
attorney  defending  Mr.  Pryor,  his  authority 
ceased  with  the  judgment  rendered  in  that  ac 
tion.  It  is  settled  that  the  power  of  the  plain- 
tiff's attorney  after  judfiment  extends  only  to 
the  issuing  of  execution  and  receiving  the  debt, 
and  that  he  cannot  purchase  land  sold  under 
ixecution  issued  in  the  cause,  as  trustee  for, 
tor  the  benefit  of,  his  client.  The  defend- 
ant's attorney  is  not  charged  with  such  duty. 
The  seizure  of  the  judgment  by  the  sheriff  took 
it  from  the  control  of  the  plaintiff,  aa  the  at- 
torney for  its  coileetion  on  behalf  of  Mr.  Pryor, 

id  his  power  as  nttomey  to  defend  Mr.  P-.-yor, 
the  suit.  c.\pirod  when  the  judgment  was 
rendered.  The  defendant  is  out  of  court  by  the 
judgment.  The  warrant  of  attorney  is  quousqua 
placitum  terminntur;  and  the  defendant's  plag- 
ium is  determined  by  the  judgment.  Civil 
Code,  art.  2854  et  seq.  art.  2996;  Coke's  Second 
Inst.  378;  *Macbeath  v.  Cooke,  1  Moore  t*SS* 
ft  Payne,  613,  514;  S.  C.  4  Bing.  G78;  Losk 
'.  Hastings,  I  Hill,  N.  Y,  696.  669;  Tipping 
'.  Johnson,  2  Boa.  &  Pull.  357;  Jacksoi  v. 
Bartlett.  8  Johns.  361;  Kellogg  v.  Gilbert,  N 
Johna.  220;  Beardsley  v.  Root,  II  Johns.  4M. 

But  if  the  powers  of  the  plaintiff  as  atteraey 

for  Pryor   were  not  determined  by  the  Judg- 
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ment,  tben  an  no  objections  founded  on  pub- 
lic poHcj  to  K  purchoie  hj  an  attorney  for  the 
defendant,  at  a  public  judicial  sale,  after  th« 
judgment,  of  the  property  sold  under  the  exe- 
cution. As  aneh  attorney,  it  does  not  form 
any  part  of  his  duty  to  attend  such  sale.  He 
has  no  control  over  it,  which  would  tend  to 
depress  the  price.  His  becoming  a  bidder  with 
a  view  to  buy  must  increase  the  competition  in 
bidding,  raise  the  price,  and  tend  to  make  it 
produce  the  utmost  of  its  ralue.  The  principle 
that  purchases  made  under  such  circumatanccs 
are  not  obnoxious  to  objections  on  the  grounds 
either   of   legality   or   propriety,   has   been   re- 

Seatedly  recognized.  Jackson  v.  Woolsey,  U 
ohns.  446,  456;  Sheldon  v.  Sheldon's  Executors, 
13  Johns.  220,  223;  Prevost  v.  Gratz,  Peters' 
C  C.  364,  378;  Campbell  v.  Walker,  6  Ves. 
678,  680;  Fiak  v.  Barber,  6  Watts  £  Serg.  18. 

No  attempt  has  been  made  to  prove  any  un- 
'  fairness  in  the  sale.  It  was  made  with  all  the 
formalitiee  prescribed  by  law.  The  plaintiS'  waa 
the  highest  bidder.  The  defendants  in  the 
judgment  were  notoriously  and  hopelessly  in- 
solvent, and  the  property  of  Nicholas  W.  Ford 
had  been  at  all  times  industriously  covered 
from  all  claims  of  his  creditors.  Nothing  but 
eight  years  of  active  litigation  has  yet  been 
realized  from  the  purchase.  The  subject  of  the 
tale  was  a  very  undesirable  object  of  purchase 
at  any  price,  and  no  evidence  was  offered  to 
show  that  it  did  not  produce  its  utmost  value 
at  the  time  of  sale. 

4.  If  the  objection  taken  by  the  answer, 
that  the  appellant  could  not  acquire  the  judg- 
ment in  question  by  purchase,  except  in  trust 
for  Pryor,  be  well  grounded,  the  institution  of 
this  suit  was  in  conformity  with  hid  duty  as 
such  trustee.  If  there  were  any  irregularity  in 
the  purchase  of  the  judgment  by  the  plaintiff, 
the  irrpgularity  might  be  waived  by  the  parties 
entitled  to  object  to  It,  and  the  rights  claimed 
by  the  plaintiff  were  confirmed  by  acquiescence 
and  lapse  of  time. 

On  a  bill  to  enforce  payment  of  auch  judg- 
ment, a  court  of  equity  would  not  look  into 
Buch  questions  on  the  objection  made  by  the 
debtor  or  his  grantee,  i.ny  more  than  they 
would  into  the  question  of  the  regularity  of  re- 
covering auch  judj^ment.  In  the  one  case,  the 
debtor  is  not  the  party  affected  by  the  alleged 
irregularity,  nor  who  can  raise  the  question;  in 
239*)  the  other,  a  court  of  equity  *has  not  the 
power  to  detemiine  it.  Baker  v.  Morgan.  2  Dow, 
P.  a  B26;  Shotlenkirk  v.  Wheeler,  3  Johns.  Ch. 
275,  280;  De  Riemer  v.  De  Cantillon,  4  lb.  85, 
93;  Painter  v.  Henderson,  7  Barr.  48,  60;  Fair- 
banks V.  Blackington,  S  Pick.  93. 

6.  The  objections,  that,  at  the  time  of  the 
purchase  of  the  judgment  of  Pryor  ajrainat  N. 
t  E-  Ford  &  Co.  by  the  plaintiff,  the  right 
thereto  had  passed  from  William  B.  Prjor  to 
Jones,  and  that  the  defendant  is  the  owner  of 
the  judgment  under  the  transfer  executed  by 
Jones  to  him,  aet  forth  in  the  original  answer, 
and  in  the  supplemental  and  amended  answer. 
were  disposed  of  in  this  record  by  the  amended 
bill,  filed  by  the  plaintiff,  by  leave  of  the  court, 
on  the  l4th  of  May.  1B46,  and  by  the  order, 
taking  the  allegations  of  said  amended  bill  as 
confessed  by  the  defendant,  on  the  23d  of  De- 
fember.  1845.  Thnl  liili  f.\prcsily  sllfitcn,  first, 
tbat  at  the  time  of  the  pretended  release  of  Feb- 
IS  Ih  ed. 


ruary    IT,    1842,   the    said   Judgment    was    the 

Eroperty  of  Pryor,  and  was  then  under  seizure 
y  process  of  attachment  against  him,  and  had 
been  under  said  seizure  from  the  15th  of  Jan- 
uary, 1842.  Second,  that  said  release  was  fraud- 
ulently and  illegally  made  by  the  order  of  one 
Joseph  Jones,  by  the  procurement  of  the  de- 
fendant, and  without  any  authority  in  said 
Jones  80  to  do.  Third,  that  Jones  did  not  then 
have,  and  never  at  any  time. did  have,  or  hold 
and  own,  aaid  judgment.  Fourth,  that  Jonea 
is  a  citizen  of  Mississippi,  out  of  the  jurisdic- 
tion of  the  court,  and  could  not  be  made  a  party 
to  the  suit.  And  fifth,  that  the  mortgage  re- 
sulting from  said  judgment  was  and  has  been 
in  no  degree  released  or  weakened  by  the  said 
entry  purporting  to  be  a  release  thereof,  but 
still  rests  upon  and  binds  all  said  property  in 
the  h:inds  of  the  defendant. 

(The  other  points  made  by  the  counsel  for 
the  appellant  are  omitted.) 

Points  for  the  appellee  flat  point  omitted); 

There  is,  however,  another  view  of  the  sub- 
ject, whicli  shows  that  the  plaintiff  is  not 
the  assignee  of  this  judgment  of  William  B. 
Pryor  against  N.  A  E.  Ford  &  Co.  William 
B.  Pryor,  on  the  12tb  of  Alarch,  1840,  assigned 
this  very  judgment  to  Dr.  Joseph  Jones,  and 
that  assignment  was  read.  Pry  or  was  dis- 
charged in  bankruptcy;  his  deposition  was 
taken.  He  proves  that  he  had  assigned  this 
judgment  to  Dr.  Jonea,  and  that  Stockton  waa 
his  attorney  in  obtaining  that  judgment;  and 
that  Stockton  was  at  the  time  of  the  levy  and 
sale  the  attorney  to  collect  that  judgment;  and 
that  Stockton  liad  notice  of  the  assignment  to 
Dr,  Jones  before  his  purchase. 

Dr.  Jones  waa  called  as  a  witness,  and  be 
proves  that  William  'B.  Pryor  assigned  ['240 
10  him  his  judgment  in  the  Commercial  Court 
of  New  Orleans  against  N,  i,  E,  Ford  .<t  Co. 
He  identifies  the  bill  of  exchange  on  which  the 
judgment  was  obtained,  as  the  same  on  which 
the  Planter's  Bank  of  Mississippi  obtained  a 
judgment  against  Pryor.  That  record  is  pro- 
duced, and  it  shows  that  it  was  for  the  very  bill 
that  Pryor  sued  N,  &  E,  Ford  &  Co,,  the  whole 
of  both  records  being  before  the  court;  that 
Stockton  waa  the  lawyer  to  collect  the  judg- 
ment, and  that  he  caused  the  assignment  from 
Pryor  to  him  to  be  filed  in  the  record;  that 
Stockton  had  full  notice  of  it.  He  further  tes- 
tifies, that  Stockton  never  notified  him  of  any 
proceedings  to  attach  or  sell  this  judgment. 

C.  M.  Jonea,  attorney  for  J.  C.  Ford,  in  his 
exception,  filed  immediately  on  the  removal  of 
the  cause  to  the  United  States  Circuit  Court, 
found  that  the  asKJjnnicnt  from  Piyor  to  Jones 
had  been  filed  in  court  by  Stockton,  and  he 
formally  excepted  to  Stockton's  bein^  assignee, 
because  of  that  assignment  Tiled  by  Stockton. 

There  is,  however,  another  argument,  alto- 
grther  independent  of  the  foregoing,  to  show 
that  a  court  of  emiity  cannot  hesitate  to  refuse 
to  recognize  Stockton  as  the  purchaser  of  this 
judgment  of  Pryor  aRsinst  N.  &  E.  Ford  &  Co,, 
and  to  give  him  relief  on  hia  pretended  assign- 
ment thereof. 

1st,  Stockton  was  the  attorney  of  Pryor  in 
obtaining  this  judgment  for  upwards  of  S8,000. 
and  he  was  notified  of  the  assignment  thereof 
to  Jones,  and  he  waa  continued  as  the  attorney. 

2d,  After  that  assignment,  he  brought  a  new 
ft1» 
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suit  on  the  original  cause  of  action,  and  Bigned 
his  name  to  the  petition.  It  was  defeated  by  a 
plea  of  rcB  judii'Bta,  and  that  the  bill  was 
merged  in  the  judgment  upon  it,  Thia  was  on 
the  22d  of  December,  1B40,  The  assignment  to 
Jones  waa  on  the  12th  of  March,  1640.  He 
was  then  proceeding  for  the  benefit  of  the  as- 
signee Jones,  and  not  for  Pryor. 

3d.  Standing  in  this  (iduciarj  relation  to 
Pryor  and  to  Jones,  his  assignee,  when  Way  ft 
Bainbridge  sue  out  their  attachment  to  sacrifice 
the  intereats  of  his  non-resident  client,  this 
same  R.  C  Stoclcton  voluntarily  appears  in  the 
name  of  Pryor  and  files  his  answer,  without 
notifying  Jones  or  Pryor  of  the  proceeding; 
and  he  then,  as  the  attorney  of  Pryor,  accepts 
service  of  the  notice  of  judgment.  He  facili- 
tates the  obtaining  of  a  judgment  against  his 
client.  After  judgment,  by  the  practice  in 
Louisiana,  the  defendant  must  he  notified  of  a 
Judgment  before  execution  can  issue. 

4th.  Under  an  execution  thus  procured,  and 
for  the  inadequate  price  of  (300,  he  claims  to 
241*]  have  become  the  purchaser  'of  his 
client's  judgment  for  $8,000  or  $10,000.  Can 
such  a  proceeding  be  tolerated  by  a  court  of 
equity!  Does  he  come  into  equity  with  clean 
hands!  Will  tt  court  of  equity  look  "compla- 
cently on  such  speculations  by  the  officers  of  a 
court  in  the  subjects  of  litigation  T" 

But  this  is  not  all  that  this  record  exhibits, 
to  show  that  Stockton  cannot  be  allowed  to 
maintain  this  suit,  and  to  stand  in  judgment 
as  the  assignee  of  this  judgment. 

By  the  record  of  Way  ft  Bainbridge's  suit,  it 
would  appear  that  Bobert  Mott  waa  the  at- 
torney employed  by  Way  ft  Bainbridge  to  in- 
stitute and  prosecute  their  suit.  His  name  is 
signed  to  the  petition.  And  it  would  tlierefore 
seem  that  there  were  contradictory  proceedings. 
It  happens,  however,  that  Edmund  T.  Bain- 
bridge's deposition  was  taken;  and  he,  one  of 
the  plaintiffs  in  1845,  testified  that  R.  C.  Stock- 
ton was  the  lawyer  employed  to  prosecute  the 

.    ..  of  ■■■       "   " 

ed  V  . 

and  that  Way  &  Bainbridge  had 

cent  from  their  judgment  against  Pryor.     And 

William  Prather,  the  attorney  in  fact  of  Way 

ft  Bainbi'idge.  and  wlio  was  one  of  the  assignors 

to  Way  ft  Bainbridge,  testifies   that  Stockton 

was  the  attorney  of  Way  ft  Bainbridge,  and  the 

only  attorney  with  whom  the  assignee  of  Way 

ft   Bainbridge  had   any  correspondence   on   the 

subject  of  that  suit. 

This  complainant  is  then  asking  a  court  of 
equity  to  substitute  him  to  the  right  of  Pryor 
on  a  judgment  for  some  $10,000  against  N.  ft  E. 
Ford  ft  Co.;  and  the  evidence  of  that  right  is, 
that  he,  as  an  attorney  and  counselor  at  law, 
obtained  that  judgment  for  Pryor;  that  Pryor 
assigned  that  judgment  to  Jones,  with  his 
knowledge,  and  that  the  trust  and  conruience  in 
him,  as  an  attorney,  was  continued  in  him  by 
Jonei;  that,  after  all  this,  he  accepted  an  em- 
ployment from  Way  ft  Bainbridge  to  attack 
the  very  rights  which  it  waa  his  duty  to  defend ; 
an^  that,  supposing  it  would  not  look  well  on 
the  record  to  appear  for  both  plaintiff  and  de- 
fendant, he  obtains  the  use  of  Mr.  Mott's  name 
to  the  petition  of  Way  ft  Bainbridge,  and  he 
makes  a  feigned  defenae  for  Pryor,  with  full 
knowledge  that  Pryor  had  assigned  the  debt. 
€80 


After  Pryor's  discharge  in  bankruptcy,  be  u- 
pears  and  lets  a  judgment  go  against  hiin,  with- 
out notice  to  either  Pryor  or  Jonea,  uid  then, 
by  force  of  these  proceedings,  he  claima  to  W 
himself  the  owner  of  this  $10,000  judgmea^ 
and  his  clients.  Way  ft  Bainbridge,  hkve  nerer 
got  a  cent. 

Surely,  surely  it  cannot  be  necesBary  to  krgu* 
■riously  before  the  highest  court  o(  the  nation 
any  further  propositions  presented  by  this 
record.  I  cannot  hesitate  to  believe,  with  con- 
fidence, 'that  no  enlightened  court  in  [*241 
Christendom  would  give  their  sanction  to  such 
proceedings,  so  far  as  to  subrogate  this  plaintiff 
to  the  rights  of  Pryor  or  Jones,  or  Way  ft 
Bainbridge,  upon  such  evidence.  And  if  the 
ease  were  my  own,  I  should  not  be  dispoaed  to 
trouble  the  court  one  moment  longer;  perhaps, 
however,  it  ia  my  duty  to  the  defendant  to  no- 
tice other  points. 

The  court  will  observe  that  N.  ft  E.  Ford  ft  " 
Co.  failed  in  1837-39,  and  became  hopelessly 
insolvent.  This  is  proven  clearly  by  plaintiff. 
I  am  not  certain  whether  it  appears,  but  I  be- 
lieve it  does,  that  some,  if  not  all  of  them, 
were  discharged  as  bankrupts.  The  only  chance 
to  make  anything  out  of  thia  judgment  was  by 
this  suit  against  J.  C.  Ford.  The  Code  at 
T^ulsiana,  art.  3622,  see.  22,  define*  a  litigious 
right  to  be  "one  which  cannot  be  exerciaed 
without  undergoing  a  lawsuit."  And  by  art. 
2622,  he  against  whom  a  litigious  right  has  been 
transferred  may  get  himself  released  by  paying 
to  the  transferee  the  real  price  of  the  transfer, 
together  with  interest  from  its  date.  I  anh- 
mit  the  question  under  these  articles,  whether 
the  plaintiff  could  possibly  recover  more  than 
$300,  with  interest,  if  he  had  been  a  stranger 
to  all  these  recorda. 

Under  the  title  "Compulsory  Transfer  of 
Property,"  the  Code,  art.  2806,  says:  "In  all 
cases  a  fair  price  should  be  given  to  the  owner 
for  the  thing  of  which  he  is  dispossessed." 
Moreover.  Stockton  waa  a  mandatory,  and 
could  not  purchase  the  thing  submitted  to  hi* 
charge  as  a  mandatory. 

Mi.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

Thia  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  held  in  and  for  the  District 
of  Tjouieiana. 

The  action  was  commenced  in  a  District 
Court  of  the  State,  and  was  removed  by  Uie 
dpfcndnnt  to  the  Circuit  Court  of  the  United 
.States,  under  the  twelfth  section  of  the  Judi' 
ciary  Act  of  1780. 

James  C.  Ford,  the  defendant,  being  the 
owner  of  a  plantation  and  slaves  in  the  Parish 
of  Carroll,  State  of  Louisiana,  on  the  11th  of 
March,  1835.  sold  and  transferred  the  same  t« 
Nicholas  W.  Ford,  of  Louisville,  Kentucky, 
for  the  consideration  of  $80,000,  the  payment 
of  which  was  secured  by  a  mortgage  upon  the 
property  sold.  A  subsequent  mortgage  was 
also  given  by  N.  W.  Ford  and  wife,  dated  the 
10th  of  June,  1837,  to  the  defendant,  to  aecuir 
him  against  several  heavy  liabilities  he  wm 
under  for  him.  and  in  which  mortgage  waa  in- 
cluded some  $32,000  of  the  original  purchase 
money  then  remaining  unpaid. 

•On  th(    2«th  of  November,  1B39,  N.  ["14» 

W.  Ford  sold  and  transferred  all  his  intuect 
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■nd  est*t«  In  tbe  plsntfttioa  and  slaves  to  Wil- 
liam Ford,  Jr.,  for  the  coaaideration  of  $116,- 
207.41,  to  secure  tlie  pajmcnt  of  which,  the 
property  sold  wai  mortgaged  by  the  vendee. 

Ott  the  12th  of  May,  1841,  William  Ford, 
Jr.,  resold  and  conveywl  back  to  Nicholas  W. 
Ford  the  plantation  and  slaves,  for  the  same 
consideration  which  he  had  agreed  to  pay  for 
them,  and  which  was  paid  by  delivering  up  and 
canceling  the  aeouritiea  given  at  the  original 
purchase. 

And  on  the  same  12th  of  May,  1B41,  Nicholas 
■old  and  transferred  the  plantation  and  slaves 
back  to  the  defendant,  from  whom  he  had 
originally  purchased  them,  for  a  large 
sideration,  made  up  of  a  balance  remaining  due 
upon  the  first  mortgage  and  liahilities  he  was 
under  for  Nicholas,  and  the  pr.yment  of  which 
he  had  assumed. 

The  interest  and  estate  of  the  defendant  ii 
this  plantation  and  slaves,  under  the  title  thus 
derived,  are  involved  in  the  result  of  this  suit. 
I  have  not  gone  into  the  particular  facts  and 
circumstances  attending  these  several  sales  and 
transfers  of  the  property,  as  the  view  we  have 
taken  of  the  case,  and  upon  which  we  shall 
place  OUT  decision,  renders  it  unnecessary  to  a 
proper  understanding  of  the  question. 

The  claim  of  Stockton,  the  plaintiff,  is  as  fol- 

On  the  3d  of  December,  1830,  one  William 
B.  Pry  or  recovered  a  judgment  in  the  Com- 
mercial Court  of  New  Orleans  agninst  N.  &  E. 
Ford  t  Co.,  of  which  Nicholas  W.  Ford  was 
a  member,  for  $7,44E.74,  with  interest  at  five 
per  cent,  from  the  4tb  of  December,  1837,  and 

On  the  Sd  of  January,  IS4I,  this  judgment 
wa*  filed  and  recorded  in  the  office  of  the  regis- 
try of  mortgages,  and  became  a  lien  on  the  real 
estate  and  other  immovable  property  of  Nicho- 
las W.  Ford.  And  on  the  Tth  of  February, 
1S42,  the  firm  of  Way  A  Bainbridge  recovered 
a  judgment  against  William  B.  Pryor  for 
971B.12,  with  five  per  cent,  interest  from  the 
22d  of  April.  183T,  and  costs.  An  execution 
upon  this  judgment  against  Pryor  was  issued 
to  the  sheriff  on  the  26th  of  February,  1842, 
who  seized  all  his  intorest  in  the  judgment  be 
had  recovered  against  N.  W.  Ford;  and,  on 
the  ITth  of  March  following,  in  pursuance  of 
such  seixure,  and  after  public  notice  according 
to  law,  sold  the  said  judgment  to  Stockton,  the 

eaintiff  in  this   suit,   for  (300,  he   being   the 
ghest  bidder;  and  on  the  ISth  of  April  con- 
veyed the  same  to  him  by  deed. 

The  suit  before  us  was  instituted  by  the 
plaintiff,  under  a  title  thus  derived  to  this  ju- 
dicial mortgage,  for  the  purpose  of  foreclosing 
the  same,  and  calling  upon  James  C.  Ford,  the 
244*]  'defendant,  to  pay  the  amount  of  the 
judgment,  principal  and  interest,  or  that  a  sale 
of  the  mortgaged  premises  be  ordered. 

It  will  be  seen  from  the  foregoing  statement 
ttet  the  sale  and  transfer  of  the  plantation  and 
slaves  in  question  by  N.  W.  Ford  to  William 
Fordi,  Jr.,  took  nlace  on  the  26th  of  November, 
1839,  and  the  judgment  of  Pryor  against  hi 
was  Hied  with  the  recorder  of  morlfjages  on  tne 
Sd  of  Jannary,  1841,  although  recovered  on  the 
3d  of  December,  1(^Q,  some  seven  days  after 
the  abovo  eoBveyance. 

It  farther  appear*,  also,  that  on  the  12th  of 
t*  It.  cd. 


May,  1841,  William  Ford,  Jr.,  resold  and  trans- 
ferred the  property  to  N.  W.  Ford,  who,  on 
the  same  day,  conveyed  it  to  the  defendant. 

The  plaintiff  insists,  therefore,  that  this  ju- 
dicial mortgage  of  Pryor  agajoat  N.  W.  Ford, 
to  which  he  Imd  derived  title  under  the  sherilTs 
sale,  became  a  lien  upon  the  property;  1st. 
On  the  ground  that  the  conveyance  of  the  20th 
of  November,  1839,  was  made  in  fraud  of  the 
rights  of  judgment  creditors;  but,  if  not,  2d. 
That  it  became  a  lien  from  the  time  of  the  re- 
conveyance to  N.  W.  Ford,  on  the  ISth  of 
May,  1841,  as  he  then  became  re-invested  with 
the  title. 

The  view  we  have  taken  of  the  case  renders 
it  unimportant  to  enter  upon  an  examination  of 
either  of  these  questions;  and  we  slisll  assume 
that  the  judgment  was  a  lien  upon  the  interest 
of  N.  W.  Ford  upon  one  or  the  other  of  the 
grounds  above  stated. 

On  the  12th  of  March,  1840,  William  B. 
Pryor  assigned  this  judgment  against  N.  W. 
Ford  to  Dr.  Jones,  to  secure  him  for  responeii- 
bilities  he  had  assumed  for  the  former,  be 
agreeing  to  pay  over  the  balance,  if  any  re- 
mained after  satisfying  them.  Dr.  Jonea  is  a 
witness  in  the  case,  and  testifies  that  the  judg- 
ment was  assigned  to  him  by  Pryor  as  an  in- 
demnity for  large  sums  of  money  which  he  had* 
paid  and  was  liable  to  pay  for  him  as  surety; 
and  that  he  had  paid  for  him  demands  exceed- 
ing the  amount  of  the  said  judgment,  for 
which  he  had  no  other  satisfaction  or  security. 
That  Pryor  took  the  benefit  of  the  Bankrupt 
Act  of  1841.  That  soon  after  the  assignment 
of  the  judgment  to  him  he  placed  onfileinthe 
ofEce  where  the  judgment  was  entered,  notice 
of  the  said  assignment;  and  that  the  plaintJlT 
had  fuU  knowledge  of  the  fact. 

Tliese  facts  are  confirmed  by  the  testimony 
of  Pryor,  who  is  also  a  witness  in  the  case. 

The  suit  was  not  commenced  by  Way  t 
Bainbridge  against  Pryor  until  the  ISth  of 
January,  1842,  nearly  two  years  after  this  as- 
si^Timent  of  judgment  of  Pryor  against  N.  W. 
Ford  to  Jones.  The  assignment,  as  we  have- 
seen,  was  made  upon  full  consideration,  with- 
out any  concealment,  or,  for  aught  that  ap- 
pears, 'intent  to  hinder  or  delay  credit-  ["245 
ors;  and  was  well  known  to  the  plaintiff  long 
before  he  became  the  purchaser  at  the  sheriff's 
sale.  It  passed  the  legal  interest  in  the  judicial 
mortgage  out  of  Pryor,  and  vested  it  in  Jones, 
as  early  as  the  I2th  of  March,  1840;  and  we- 
are  wholly  unable  to  perceive  any  ground  of 
equity  in  the  plaintiff,  or  those  under  whom  he 
holds,  for  disturbing  it  through  a  judgment 
against  the  assignor  rendered  nearly  two  years 
afterwards. 

The  sheriff's  sale,  therefore,  could  not  operate- 
to  pass  any  interest  in  it  to  the  plaJntifT. 

After  the  parties  had  proceeded  to  issue  upon 
the  pleadings,  the  plaintiff  applied  and  ob- 
tained leave  to  withdraw  the  replication  and 
amend  his  bill;  and  in  that  amendment  he  set 
forth,  that  on  the  17th  of  February,  1842,  the 
recorder  of  mortgages  had  entered  on  the 
mortgage  book  in  his  office  a  satisfaction  and 
diseharge  of  the  judicial  mortgage,  which  at 
that  date  was  the  property  of  Pryor;  that 
afterwards  it  had  become  the  property  of  the- 
plaintiff  by  virtue  of  the  sherifTs  salt  atvi  wm- 
vej'ance;  and  charges,  ttwA  ttie  eTAT^s  «A  *at\*- 


Ba 


SuPBBHE  Court  of  thi  Urited  States. 


faction  was  illegal  and  void,  aa  the  judgment 
was  then  under  aeinue  b^  the  process  of  at- 
tacliment  in  the  suit  of  Way  &  Bainbridge 
against  Fryor;  that  Fryor  had  no  right  to  re- 
lease the  judgment;  that  he  never  received 
payment  or  satisfaction  of  the  same;  and  that 
the  discharge  of  record  wa*  fraudulently  pro- 
cured bj  Jones  at  the  request  of  James  C.  Ford, 
the  defendant;  and  that  Jones  had  no  interest 
or  property  in  the  same. 

No  answer  was  put  to  tlus  amendment,  and 
the  allegations  were  taken  as  confessed  by  the 
defendant. 

This  branch  of  .the  case  has  occasioned  some 
embarrassment;  and  it  is  not  readily  perceived 
why  the  solicitor  for  the  defendant  should 
have  omitted  to  put  in  the  proper  answer  to 
the  allegations,  or  Iiave  allowed  them  to  be  en- 
tered as  confessed. 

It  will  be  seen,  however,  that  the  object  of 
the  amendment  was  to  get  rid  of  the  entry  of 
satisfaction  of  the  judicial  mortgage  of  record, 
which  had  been  entered  by  the  recorder  of 
mortgages  in  due  form;  and  which,  while  it  re- 
mained, aSorded  a  complete  answer  to  the 
title  set  up  by  the  plaititilf  under  the  sherifT'a 
sale;  but  which,  of  ilself,  was  not  essential,  as 
it  respected  the  ground  of  defense  set  up  by 
the  defendant.  That  rested  upon  the  assign- 
ment from  Pryor  to  Jones  of  the  12th  of 
.  March,  1B40.  There  is  no  charge  made  in  the 
Amendment  of  fraud  in  this  assignment,  nor 
any  inpeacbment  of  its  validity,  except  as  may 
be  inferred  from  the  allegation  that  Jones  was 
not  the  owner  of  the  judgment,  which  is  stated 
by  way  of  showing  that  he  possessed  no  au- 
thority at  the  time  to  cause  the  satisfaction  to 
be  entered. 

248*]  "The  defendant  had  set  up  in  his  first 
and  supplemental  answers,  expressly,  as  one  of 
the  grounds  of  his  defense,  this  assignment  of 
the  judgment  from  Pryor  to  Jones,  and  from 
Jones  to  himself;  and  that  the  plaintiff  had 
full  knowledge  of  the  same.  The  fact,  there- 
fore, was  at  issue  on  the  bill,  answers,  and  rep- 
lication; and,  unless  it  had  been  directly  im- 
peached in  the  aiiLi'tiiled  bill,  no  further  answer 
was  necessary  to  enable  the  defendant  to  main- 
tain it  by  the  proofs. 

This  l)''ing  the  state  of  the  pleadings  at  the 
time  of  the  amendmont  of  the  bill,  flie  admis- 
sion that  the  entry  of  satisfaction  of  the  judg- 
ment by  the  recorder  of  record  was  made  with- 
out authority,  and  void,  did  not  materially  af- 
fect the  ground  and  posture  of  the  defense. 
For  while  the  pleadings  were  such  as  enabled 
the  defendant  to  maintain  the  force  and  valid- 
ity of  the  assignment  by  the  proofs,  he  was  in 
a  situation  to  defend  himself  ngninst  the  claim 
of  the  plaintiff,  independently  of  the  question 
in  respect  to  ttie  entry  of  satisfaction- 

If  the  amended  bill  had  charged  that  the  as- 
signment had  been  made  in  fraud  of  the  rights 
-of  creditors,  and  the  charge  had  been  taken  as 
confessed  for  want  of  an  answer,  the  question 
would  have  been  very  different.  But  there  is 
no  such  allegation. 

luEleed,    it    is    somewhat    remarkable,    that 
I  the  original  bill,  nor  in  the  amcnd- 


leuts    (for   ther 


lendm. 


■  be  found  a  charge  im]ipaehing  the 
1  faith  or  validity  of  this  assignment,  a!- 
igh   its   e.xistenec   was   well   known   to  the 


plaintiff;  and  while  It  remained,  it  was  fata]  t« 
tiia  deduction  of  title  under  the  sheriff's  aala. 

In  any  view,  therefore,  that  can  be  properly 
taken  of  the  case,  the  plaintiff  has  shown  no 
right  or  interest  in  the  judicial  mortgage  whidi 
he  seeks  to  enforce  against  the  plantation  and 
slaves  in  question.  The  whole  later«it  had 
passed  to  the  defendant. 

There  is  another  ground  of  def  enM  wt  np  in 
the  pleadings,  and  supported  bf  the  proofs, 
which  has  not  been  satisfactorily  answered. 
And  that  is,  that  the  plaintiff  was  the  attorney 
of  Pryor  in  the  judgment  against  K,  W.  Ford, 
employed  to  enforce  its  collection;  and  while 
holding  this  relation  to  bim,  and  after  the  as- 
signment of  Jones  to  the  latter,  he  becAme  the 
purchaser  in  his  own  name,  without  communi- 
cating the  fact  to  his  client,  and  obtaining  his 
consent.  Holding  this  relation  to  Jonea  »t  the 
time  of  the  purchase,  it  was  his  duty  to  have 
advised  him  of  the  seizure  and  sale,  so  as  to 
have  enabled  him  to  prevent  a  sacrifice  of  the 
judgment  on  the  sale;  and  having  not  only 
neglected  to  do  this,  but  having  purchased  the 
judgment  'himself,  a  court  of  equity  [•847 
will  fasten  upon  the  purchase  a  trust  for  the 
benefit  of  the  client. 

The  defendant,  therefore,  standing  in  the 
place  of  Jones,  would,  upon  clear  principles  of 
equity,  have  a  right  to  demand  of  the  plaintiff 
the  title  acquired  at  the  sheriff's  sale  to  the 
judicial  mortgage,  on  paying  the  purchase 
money.  And  if  the  purchase  waa  made  is 
bad  faith,  and  with  the  intent  to  speculate  st 
the  expense  of  the  rights  and  interests  of  tbe 
client,  using  the  knowledge  derived  from  that 
relation  for  this  purpose,  the  remedy  might  not 
be  too  strong  even  to  set  aside  the  sale,  and  re 
lieve  the  property  from  the  incumbrance  with- 
out the  terms  mentioned. 

It  is  true,  this  is  not  the  case  of  an  attomtr 
purchasing  property  under  an  execution  wtucb 
he  has  issued  on  a  judgment,  the  usual  caw  is 
which  a  court  of  equity  has  interfered,  and  it 
clared  the  purchase  to  have  been  made  in  tnal 
for  tbe  client.  But  tbe  principle  is  the  same-  I 
He  had  tlic  charge  of  the  judgment,  and  vu 
intrusted  with  the  management  of  it  for  tbe 
purpose  of  collection;  and  can  be  allowed  to 
do  no  act  in  the  absence  of  the  client,  »di1 
without  his .  consent  concerning  it,  by  wliiti 
he  may  derive  an  advantage  at  the  expeoie  sf 
the  client. 

Instcnd  of  the  judgment,  suppose  the  pUis' 
tiff  bad  the  charge  and  management  of  a  plssl*' 
tion  and  slaves  for  his  client,  and  an  eieculioa 
should  come  ngiiinst  them  under  which  thfj 
were  seized  and  sold;  can  it  be  doubted,  if  puf" 
chased  in  hy  the  attorney  in  the  absence  o(  the 
client,  and  without  his  con.ient,  that  he  coold 
not  hold  the  property  discharged  of  the  tr*t 
growing  ont  of  the  relation  existing  bet««* 
the  parties!  We  suppose  not.  A  court  "f 
equity,  from  the  mere  fact  of  such  r*Ulj'"i 
would  fasten  upon  the  purchase  a  trust,  iHtk- 
out  any  inquiry  into  the  motives  or  intentiw 
of  the  attorney  in  making  the  purchase,  w' 
compel  him  to  give  up  its  benefits  and  ail»*»" 
lages  on  tbe  re ■  i mb iir semen t  of  the  purcli*'* 
money.  Neither  fraud  nor  imposition  nefd  1* 
shown.  The  client  may,  at  bis  election,  t«** 
the  act   as  dine   for   his  benefit. 

There  are   few   of   the  business   relation!  ^ 
Howard  11. 
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life  Involring  a  higher  trust'  and  confldence 
than  tb&t  of  attorney  and  client,  or,  general!; 
speaking,  one  more  honorably  or  faithful  ly 
discharged;  few  more  Anxiously  guarded  by 
the  law,  or  govemed  by  sterner  principles  of 
morality  and  justice;  and  it  ia  the  duty  of  the 
oourt  to  administer  them  in  a  coireBponding 
■pirit,  and  to  be  watchful  and  industrious,  to 
■ee  that  confidence  thus  reposed  shall  not  he 
used  to  the  detriment  or  prejudice  of  the  rights 
of  the  party  bestowing  it. 

But  it  is  unnecessary  to  pursue  this  branch 
248*]  of  the  case,  or  to  'place  our  decision 
upon  it,  aa  the  ground  already  taken,  and 
stated  more  at  large,  aSords  a  full  and  con- 
clusive anawei  to  the  claim  set  up  by  the 
plaiutifl. 

The  decree  of  the  court  below  ia  affirmed. 

Order. 

Thia  eaose  came  on  to  be  heard  on  the  tran- 
acript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  liouisi- 
ana,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 


JULIA  P.  HOTCHKISS,  Executrix  of  John  Q. 
Eotchkiss,  Deceased;  John  A.  Davenport  and 
John  W.  Quincy,  Plaintiffs  in.  Error, 

UILES  GREENWOOD  and  Thomas  Wood, 
Partners  in  Trade  under  the  name  of  M. 
Greenwood  &  Co. 

Patent — what  kind  of  article  not  ■ubjeet  of. 

A    patent   jcranted   for  a   *^ew   and    naeCuE    Im- 

B-oTement  In  miklnK  door  and  atber  knobs,  ot  all 
nds  of  clay  used  In  potterj,  and  of  porcelain." 
br  haTlng  the  "cavitj  In  wMcli  tbe  sr-nxu  or  xhnnii 
li  Inserted  bj  whlcb  they  are  faslei 
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"  WBB  Invalid. 
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tall,  and 


._ D  the  schedule  was  manii- 

bctnrlng  knob  a  as  aboTS  deacrlbed.  of  potter's 
dar,  or  anr  kind  of  clay  used  in  pottery,  and 
■haped  and  flnlshed  by  molding,  turning,  burning, 
and  glailne  i  and  also  ot  porcelain. 

The  knob  was  not  new.  nor  the  metallic  shank 
aad  spindle,  nor  the  dovetail  form  of  the  cavitv 
Is  the  knob,  nor  the  mpans  by  which  th<?  metallic 
■bank  was  securely  lasleiied  therein.  Knobs  had 
also  been  used  made  of  clay. 

The  only  thing  new  was  the  lubstltulloa  of  a 
knob  made  out  of  clay  In  that  peculiar  form  tor  a 
biob  of  metal  or  wood.  This  might  have  been  a 
better  or  cheaper  article,  bat  Is  not  tbe  snblect 
tt  a  patent. 

*-    *"*   — ,    that.   If  no   more   Ingenuity   and 
rnury  to  construct  the  new  knob  than 

—  r d  by  an  ordinary  mechanic  acquainted 

Mth  tbe  busluess.  the  palsnt  was  void;  and  this 
*■■  a  pr«per  qoestloit  lot  tba  Jury. 


for  tha  IHstrict  of  Ohio. 
tt  ms  a  question  inTolvtng  tbe  validity  of 


sUll  waan 


^t,  vnita  tbe  following  i 


The  patent  and  specification  were  as  follows; 
"The  United  States  of  America,  to  all  to  whom 

these  letters  patent  shall  come. 

"Whereas  John  G.  Hotchkiss,  New  Haven, 
Conn.;  John  A.  Davenport  and  John  W. 
Quincy,  New  York,  have  alleged  that  they 
have  invented  a  new  and  useful  improvement 
in  making  door  and  other  knobs,  of  all  kinds 
of  clay  used  in  pottery,  and  *of  porce-  ['34  9 
lain,  which  they  state  has  not  been  known  or 
used  before  their  application;  have  made  oath 
that  they  are  citizens  of  the  United  States,  that 
they  do  verily  believe  that  they  are  the  original 
and  first  inventors  or  discoverers  of  the  said  im- 
provement, and  that  the  same  hath  not,  to  the 
best  of  their  knowledge  and  belief,  been  previ- 
ously known  or  used;  have  paid  into  the  Treas- 
ury of  the  United  States  the  sum  of  thirty  dol- 
lars, and  presented  a  petition  to  the  Commis- 
sioner of  Patents  signifying  a  desire  of  obtain- 
ing an  exclusive  property  in  tbe  said  improve- 
ment, and  praying  that  a  patent  may  be  granted 
for  that  purpose:  These  are  therefore  to  grant, 
according  to  law,  to  the  said  John  G.  Hotch- 
kiss,  John  A.  Davenport,  and  John  W,  Quincy, 
their  heirs,  administrators,  or  assigns,  for  the 
term  of  fourteen  years  from  the  29th  day  of 
July,  1841,  the  full  and  exclusive  right  and 
liberty  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  improve- 
tiient,  a  description  whereof  is  given  in  the 
words  of  the  said  Hotchkies,  Davenport,  and 
Quincy,  in  the  schedule  hereunto  annexed,  and 
is  made  a  part  of  these  presents. 

"In  testimony  whereof,  I  have  caused  these 
letters  to  be  made  patent,  and  the  seal  of  the 
Patent. Office  has  been  hereunto  affixed.  Given 
under  my  hand  at  the  city  of  Washington, 
this  20th  day  of  July,  A.  D.  1841,  and  of  the 
independence  of  the  United  States  of  America 
the  aixty-aixth.  Daniel  Webster, 

"Secretary  of  State. 
"Countersigned  and  sealed  with  the  seal  ot 
the    PaUnt-Oliice. 

"Henry  L.  Ellsworth, 

"Commissioner  of  Patents." 
"The  schedule  referred  to  in  these  letters  pat- 
ent, and  making  a  part  of  the  same. — To  all 
whom  it  may  concern: 
"Be  it  known  that  we,  John  G.  Hotchkiss, 
of  the  city  and  County  of  New  Ilaven,  and 
State  of  Connecticut,  and  John  A.  Davenport, 
and  John  W.  Quincy,  both  of  the  City,  County, 
and  Ptale  of  New  York,  have  invented  an  im- 
proved  method  of  making  knobs  for  locks, 
doors,  cabinet  furniture,  and  for  all  other  pur- 
poses for  which  wood  end  metal,  or  other  ma- 
terial knobs,  are  used.  This  improvcmont  con- 
sials  in  making  said  knobs  of  potter's  day,  such 
as  is  used  in  any  spieies  of  pottery,  also  of 
porcelain;  the  operation  is  the  same  as  in  pot- 
tery, by  molding,  turning,  and  burning  and 
glaiing;  they  may  be  plain  in  surface  and  color, 
or  ornamented  to  any  degree  in  both;  the 
modes  of  fitting  them  for  their  application  to 
doors,  locks,  furniture,  and  other  uses,  will  be 
as  various  as  the  uses  to  'which  they  [*a50 
may  be  applied,  but  chielly  predicated  on  one 
principle,  that  of  having  the  cavity  in  which 
the  screw  or  shank  is  inserted,  by  which  they 
are  fastened,  largest  at  the  bot^i^  of  its  depth, 
in  form  of  a  dovetail,  and  i,  QQ^f  i'^TTa«&. 
therein  by  pourii^  in  meta,\uv«$9Aa&'&\A.\jb.   'Va 
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the  annexed  draving,  A  represents  a  knob  with 
a  large  acrew  inserted,  for  drawers  and  similar 
purposes;  B  represents  a  knob  with  a  shank  to 
pass  through  and  receivea  nut;  C,  the  head  of  the 
knob  calculated  to  receive  a  metallic  neck;  D, 
a  knob  with  a  shank  calculated  to  receive  anut 
on  the  outside  or  front.  What  we  claim  as  our 
invention,  and  desire  to  secure  by  letters  patent, 
is  the  manufacturing  of  knobs,  as  stated  in  the 
foregoing  specifications,  of  potter's  clay,  or  any 
kind  of  claj  used  in  pottery,  and  shaped  and 
finished  by  molding,  turning,  burning,  and 
glazing;  and  also  of  porcelain. 

"John  0.  Hotchkisa, 
"J.  A.  Davenport, 
"John  W.  Quincy, 

"Witnesses:  Alps.  Sherman, 

"James  Montgomery." 

In  October,  1S46,  the  plaintiffs  in  error 
brought  an  action  in  the  Circuit  Court  of  the 
United  States  for  Ohio,  against  the  defendants, 
for  a  violation  of  the  patent  right. 

The  defendants  pleaded  not  guilty,  and  gave 
the  following  notice: 

"The  plaintiffs  will  please  take  notice,  that 
on  the  trial  of  the  above  cause  the  defendants 
will  give  in  evidence  to  the  jury,  that  the  said 
John  G.  Hotchkiss,  John  A.  Davenport,  and 
John  W.  Quincy  were  not  the  original  and  first 
inventors  and  discoverers  of  making  or  manu- 
facturing knobs  of  potter's  clay  or  porcelain. 
They  will  also  prove  that  the  making  of  knobs 
from  potter's  clay,  and  also  from  porcelain  and 
other  clays  used  by  pottera,  was  known  and 
practiced,  and  such  knobs  were  made,  used, 
and  sold,  in  the  cities  of  New  York,  Albany, 
Troj  and  Brooklyn,  in  the  State  of  New  York; 
also  in  Jersey  City,  in  the  State  of  New  Jersey; 
also  in  the  City  of  Philadelphia,  State  of  Penn- 
sylvania; by  John  Mayer,  Thomas  Frere,  Wil- 
liam Lundy,  Jr.,  and  Charles  W.  Vernerck, 
residing  in  the  City  of  New  York;  also  by  John 
Harrison,  residing  in  Jersey  City,  in  the  State 
of  New  Jersey;  and  by  Littlefield,  Hattrick  & 
Shannon,  of  Philadelphia,  in  the  State  of  Penn- 
sylvania, long  before  the  SOth  day  of  July,  in 
the  year  1S41,  the  date  of  the  patent  in  the  dec- 
laration mentioned.  They  will  also  prove  that 
similar  knobs  were  manufactured  of  potter's 
clay,  and  also  of  porcelain,  and  were  also  used 
and  sold,  longprior  to  thesaid29tli  cla;vof  July, 
1841,  in  the  town  of  Burslem,  in  Staffordshire, 
S5I*]  'England;  also  in  the  town  of  Sandy- 
ford,  near  Tunstall;  also  in  the  town  of  Han- 
ley,  Staffordshire,  England;  also  at  Wooden- 
hose  village,  in  the  County  of  Derbyshire,  Eng- 
land. And  the  said  defendants  will  prove  the 
manufacture  and  use  of  said  knobs,  so  made  of 
clay  and  porcelain,  by  Godfrey  Webster  and 
John  Webster,  who  now  reside  in  East  Liver- 
pool, Columbiana  County,  Ohio;  and  also  by 
Enoch  Bulloch,  who  now  resides  in  Wellsville, 
in  the  same  county;  also  by  Daniel  Bennett, 
who  now  [resides]  in  the  city  of  Pitt-iburg, 
Pennsylvania;  all  of  whom  formerly  resided  in 
Staffordshire,  England.  The  defendants  will 
also  prove  that  the  said  patentees,  John  G, 
Hotchkisn,  John  A.  Davenport,  and  John  W. 
Quincy,  at  the  time  of  making  application  for 
the  said  patent,  well  knew  that  the  said  knobs 
MO  patented  ifi^  been  previously  made  and  sold 
in  a  foreQn:(:oiTntry,  to  wit;  in  the  kingdom  of  i 
Creat  BiSidd, .-and  also  Id  Germany,  and  did' 

«i(4       :   * 


not  believe  thediselves  to  be  the  first  inventors 
or  discoverers  of  manufacturing   kaoba  from 
potter's  clay  or  porcelain.      All  of  which  will 
be  insisted  upon  in  bar  of  the  action. 
"Chaa.  Fox, 
"Attorney  for  the  Defendants." 
And  in  July,  1848,  the  following  additional 

"The  plaintiffs  in  this  cause  will  please  take 
notice,  that  on  the  trial  of  the  cauae  the  defend- 
ants will  give  in  evidence  to  the  jury  that  the 
aaid  John  G.  Hotchkiss,  John  A.  Davenport 
and  John  W.  Quincy  were  not  the  original  and 
first  inventors  and  discoverers  of  making  or 
manufacturing  knobs  of  potter's  clay,  or  of 
porcelam;  they  will  also  prove  that  knobs  made 
of  potter's  clay,  and  of  porcelain  and  other 
clays,  had  been  previoualy  puhticly  used  and 
sold  in  the  cities  of  New  York,  Albany,  Troy, 
and  Brooklyn,  in  the  State  of  New  York;  also 
in  Jersey  City,  in  the  State  of  New  Jersey; 
also  in  New  Haven  and  Middletown,  in  the 
State  of  Connecticut,  long  before  and  at  the 
date  of  the  patent  under  which  the  plaintiB's 
claim;  the  defendants  will  likewise  prove,  on 
said  trial,  that  John  Mayer,  residing  in  Staten 
Island;  Hoope  &  Lee,  residing  in  the  City  of 
Brooklyn,  in  the  State  of  New  York;  Edward  H. 
Hi{;gins,  John  Penfleld,  John  Duntze,  residing 
in  New  Haven,  in  the  State  of  Connecticut;  Mat- 
thew Fifo,  William  Fifo,  Jane  Fifo,  John  C. 
Smith,  and  certain  persons  doing  business  under 
the  name  of  Smith,  Fifo  &  Co.,  residing  in  the 
City  of  Philadelphia,  in  the  State  of  Pennsylva- 
-  '  ,  as  early  as  the  year  1831,  and  from  that  time 
.  .,  and  until,  and  at  the  time  of  obtaining  the 
patent  under  which  the  plaintiffs  claim,  and  be- 
fore the  alleged  discovery  and  invention  aet 
forth  in  said  patent,  made,  manufactured,  and 
publicly  sold  and  used,  knobs  made  of  potter's 
'clay,  and  of  other  clayai  and  of  porce-  [*!!!i9 
lain,  in  the  several  citiea  and  placea  named." 

The  following  bill  of  exceptions  was  taken 
during  the  trial; 

"The  plaintiffs  offered  in  evidence  the  pat- 
it  specilications  and  drawings,  and  other  evi- 
dence, tending  to  prove  the  originality,  novelty, 
and  usefulness  of  the  inventions  as  described 
lid  specification;  and  other  evidence,  tend- 
o  show  the  violation  of  aaid  patent  by  the 
defendant,  and  rested.  Whereupon  the  de- 
fendants offered  evidence  tending  to  show  that 
the  said  alleged  invention  was  not  originally 
invented  by  any  one  of  the  said  patentees;  and 
that  if  said  invention  was  original  with  any  of 
the  said  patentees,  it  was  not  the  joint  invention 
of  all  of  said  patentees;  and  other  evidence, 
tending  to  show  that  the  mode  of  fastening  the 
shank  or  collet  to  the  knob,  adopted  by  the 
plaintiffs,  and  in  said  speciflcation  described, 
had  been  known  and  used  in  Middletown, 
Connecticut,  prior  to  the  alleged  inventions 
of  the  plaintiffs,  as  a  mode  of  fastening 
shanks  or  collets  to  metallic  knobs.  And  the 
evidence  being  closed,  the  counsel  for  the  plain- 
tiffs insisted  in  the  argument,  that,  although 
the  knob,  in  the  form  in  which  it  is  patented, 
may  have  been  known  and  used  in  the  United 
States  prior  to  their  invention  and  patent;  and 
although  the  shank  and  spindle,  by  which  it  is 
attached,  may  have  been  known  and  used  in 
the  United  States  prior  to  said  invention  and 
patent,  yet  if  such  ahank  and  spindle  had  nerer 
-  11. 
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befon  been  attached  to  a  knob  made  of  potter's 
clay  or  porcelain,  and  if  it  required  skill  and 
thouglit  and  invention  to  attach  the  said  knob 
of  clay  to  the  metal  ehank  and  epindle,  eo  that 
the  same  would  unite  firmlj,  and  make  a  solid 
and  Bubatantial  article  of  manufacture,  and  if 
the  said  knob  of  claf  or  porcelain  ho  attaclied 
were  an  article  better  and  cheaper  than  the 
knob  theretofore  manufactured  of  metal  or 
other  materials,  that  the  patent  was  valid,  and 
asked  the  court  so  to  instruct  the  jury,  which 
the  court  refused  to  do;  but,  on  the  contrary 
thereof,  instructed  the  jury,  that,  if  knobs  of 
the  same  form,  and  for  the  same  purposes  with 


i  known  and  used  in  the  United  States 
prior  to  the  alleged  invention  and  patent  of  the 
plaintiffs,  and  if  the  spindle  and  shank,  in  the 
form  used  by  the  plaintiffs,  had  before  that 
time  been  publicly  known  and  used  in  tbe 
United  States,  and  had  been  theretofore  at- 
tached to  metallic  knobs  by  means  of  the  dove- 
tail and  the  infusions  of  melted  metal,  as  the 
same  is  directed  in  the  specification  of  tlie 
plaintiffs  to  be  attached  to  the  knob  of  potter's 
clay  or  porcelain,  so  that  if  tbe  knob  of  clay  or 
fSS*]  porcelain  *ls  the  mere  substitution  of 
one  material  for  another,  and  the  spindle  and 
thank  be  such  as  were  theretofore  in  common 
DM,  and  the  mode  of  connecting  them  to  the 
knob  by  dovetail  be  the  same  that  was  thereto- 
fore in  use  in  the  United  States,  the  material 
being  In  common  use,  and  no  other  ingenuity 
«r  skill  being  necessary  to  construct  the  knob 
than  that  of  an  ordinary  mechanic  acquainted 
with  the  business,  the  patent  is  void,  and  the 
plaintiffs  are  not  entitled  to  recover.  The 
-couubcI  for  the  defendants  asked  tbe  court  to 
instruct  the  jury,  that,  if  they  should  be  satis- 
Bed  that  any  one  of  the  patentees  was  the  orig- 
inal inventor  of  the  article  in  question,  and 
that  the  same  was  new  and  useful,  yet  if  they 
should  be  satislied  from  the  evidence  that  all 
tbe  patentees  did  not  participate  in  the  inven- 
tion, the  patent  is  void,  and  the  plaintiffs  can- 
not recover.  The  court  gave  the  above,  modi- 
Bed  by  the  remark,  that  the  patent  was  prima 
facie  evidence  that  the  invention  was  joint, 
though  the  fact  might  be  disproved  on  the  trial; 
Knd  the  court  remarked,  there  was  no  evidence 
except  that  of  a  slight  presumption  against  the 
joint  invention  as  proved  by  the  patent;  to 
which  refusal  of  the  court  to  instruct  the  jury 
as  asked  by  the  counsel  for  the  plaintiffs,  and 
to  the  instructions  given,  the  plaintiffs,  by  their 
-counsel,  except,  and  pray  the  court  to  sign  this 
their  bill  of  exceptions. 

"John  McLean.     [Seal.]" 
Upon   this   exception,   the   case   came   up   to 
this  court,  and  was  argued  by  Mr,  Ewing  for 
the   plaintiffs  in  error,  and  Mr.  Chase  for  tlie 
defendants  in  error. 

Mr.    Ewing,   for    the    convenience    of    refer. 
race,  divided  the  instructions  of  tbe  court  into 
paragraphs,  as  follows: 
The  court  instructed  the  jury — 
I.  That  if  knobs  of  the  same  form  and  for 
tbe  same  purposes  with  that  described  by  tJie 
plaintiffs  in  their  specifications,  made  of  metal 
or  other  material,  Eiad  been  known  or  used  in 
the  United  States  prior  to  the  alleged  invention 
.uid  patent  of  the  plaintiffs; 
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-etofore  been  attached  to  metallic  knobs 
by  menus  of  the  dovetail  and  infusions  of 
melted  metal,  as  tlie  same  is  directed,  in  the 
specifications  of  the  plaintiffs,  to  be  attached 
to  the  knob  of  potter's  clay  or  porcelain: 

3.  So  that,  if  the  knob  of  potter's  clay  or 
porcelain  is  the  mere  substitution  of  one  mate- 
rial for  another,  and  the  spindle  and  shank  be 
such  as  were  theretofore  in  use  in  the  United 
States : 

4.  The  materia!  being  in  common  use,  and 
no  other  ingenuity  'or  skill  being  nee-  [*a51 
essary  to  construct  the  knob  than  that  of  an  or- 
dinary mechanic  acquainted  with  the  business: 

6.  The  patent  is  void,  and  the  plaintiffs  arc 
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It  will  be  seen  that  the  court,  in  the  para- 
graph of  the  instructions  which  I  have  num- 
bered 4,  take  upon  themselves  to  determine  in 
the  negative  the  question  whether  "it  required 
akill  and  thought  and  invention  to  attach  the 
knob  of  clay  to  the  metal  shank  and  spindle,  so 
that  they  would  unite  Grmly,  and  make  a  solid, 
substantial  article  of  manufacture,"  instead  of 
submitting  it  to  tht  jury.  It  was  a  question  of 
fact,  not  arising  upon  the  construction  of  a 
written  or  printed  paper,  but  depending  upon 
evidence,  and  ought  to  have  been  submitted  to 
the  jury  if  material  in  the  case. 

It  will  also  be  seen,  that  the  court  rejected 
entirely  one  clause  of  the  instructions  asked; 
namely,  "whether  the  knob  of  clay  or  porce- 
lain thus  attached  to  the  metallic  shank  and 
spindle  were  an  article  better  and  cheaper  than 
the  knob  theretofore  manufactured  of  metal  or 
other  materials,"  and  gave  nothing  as  a  substi- 
tute for  it,  leaving  the  jury  to  understand  that 
it  was  imniaterial  whether  it  were  a  better  and 
cheaper  article  or  not. 

The  court  seem  to  hsve  been  of  opinion,  first, 
that  it  could  not,  in  the  nature  of  things,  re- 
quire skill  and  thought  and  invention  so  to 
unite  the  metal  and  clay  as  to  make  them,  to- 
gether, a  firm  and  substantial  article  of  manu- 
facture; or,  second,  that  the  new  manufactuj'C 
produced  by  the  substitution  of  one  materi^ 
for  another  in  part  of  the  article,  and  the  unit- 
ing of  the  two  materials,  though  of  dissimilar 
qualities,  and  never  before  united  for  that  pur- 
pose, was  not  patentable,  even  though  it  re- 
quired skill  and  thought  and  invention  to  unite 
them;  and  though  the  new  manufacture  thus 
produced  were  cheaper  and  better  than  any 
like  article  ever  before  known. 

1st.  The  first  position,  I  respectfully  con- 
tend, the  court  had  no  right  to  assume.  The 
counsel  had  the  same  right  to  appeal  from  the 
court  to  the  jury,  on  a  question  of  fact,  that 
they  had  to  appeal  from  that  tribunal  to  this  on 
a  question  of  law.  The  right  to  refer  this  ques- 
tion to  the  jury  was  distinctly  insisted  upon  by 
counsel,  and  as  distinctly  denied  by  the  court. 
For  thiii,  I  contend,  the  judgment  ought  to  be 
reversed. 

But  if  the  court  had  the  right  to  settle  this 
qiicftion  of  fact,  as  they  would  have  to  deter. 
mine  the  effect  of  a  written  instrument,  I  think 
I  am  able  to  show  that  they  erred  in  their opin- 
the  qii.      ■ 
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potter's  ware  Kttd  porcelain,  many  thousand; 
266*}  but  no  one  ever  befoie  succeeded  'in 
uniting  the  clay  and  the  iron  ao  as  to  make  of 
the  two  a  Bubstantial  and  useful  article.  There 
are  many  difficulties  In  uniting  them,  which 
can  be  best  explained  by  a  careful  examination 
of  the  new  manufacture  itself;  and  if  it  were 
proper  for  the  court  below  to  pronounce  upon 
the  question  connected  with  it  absolutely,  on 
inspection,  as  a  legal  conclusion  drawn  from 
the  article  itself,  it  is  equally  so  for  the  court 
here  to  inspect  the  article  and  determine  on 
inspection  whether  the  decision  below  was 
right.  Curtis  on  Patents,  sees.  10,  14,  note  2, 
15,  16;  Webster  on  Patents,  29,  30. 

2d.  But  the  second  alternative  position  ia  the 
one  on  which  I  understood  the  court  to  rest, 
namely,  that  the  new  manufacture  produced 
by  the  substitution  of  one  material  for  another, 
as  in  this  case  the  substitution  of  clay  or  porce- 
lain in  the  place  of  metal  for  the  knob,  using 
metal  as  theretofore  for  the  collet  and  spindle, 
was  not  patentable,  though  the  materials  are 
dissimilar,  and  were  never  before  united  for 
that  or  a  like  purpose;  and  though  it  required 
■kill  and  thought  and  invention  to  unite  them, 
and  though  the  new  manufacture  thus  pro- 
duced was  cheaper  and  better  than  any  like 
article  ever  before  known. 

This  position  cannot  be  maintained  either  by 
reason  or  authority.  The  day  or  porcelain 
knob,  connected  with  the  metallic  shank  is  a 
new  and  useful  manufacture,  according  to  the 
Utter  as  well  aa  the  spirit  and  intent  of  our 

lat.  "That  It  Is  'a  manufacture'  can  admit 
of  no  doubt;  it  is  a  vendible  article,  produced 
by  the  art  and  hand  of  man."  Per  Cb.  J.  Tin- 
dall,  in  Cornish  v.  Keene,  Webs,  on  Pat.  517; 
Boulton  V.  Bull,  2  H.  Bl.  492,  495,  and  lb. 
463.  4B4,  note  a;  and  Rex  v.  Wheeler,  2  Bam. 
ft  Aid.  349,  350. 

2d.  As  the  court  refused  to  submit  to  the 
jury  the  question  whether  the  article  produced 
by  the  substitution  of  ciay  or  porcelain  for 
metal,  etc.,  in  the  manufacture  of  knobs,  was 
better  and  cheaper  than  the  old  article,  the 
charge  must  rest  on  the  admission  that  it  was 
better  and  cheaper.  The  manufacture  which 
Is  the  result  of  that  combination  is,  therefore, 
by  concession,  "a  useful  manufacture." 

And  it  is  clear  that  it  is  in  fact  a  very  useful 
manufacture.  The  potter's  ware  and  porcelain 
knobs  are  almost  everywhere  taking  the  place 
of  the  metal  knob. 

3d.  It  is  also  a  new  manufacture. 

"The  mere  substitution  of  one  metal  for  an- 
other in  a  particular  manufacture  might  be  the 
subject  of  a.  patent,  if  the  new  article  were  bet- 
ter, more  useful,  or  cheaper  than  the  old." 
Curtis  on  Patents,  sec.  8,  note  3. 

"No  one  can  say  that  a  silver  and  an  earthen 
teapot  are  the  same  manufacture,"  Webster 
on  Patents,  p.  25,  note. 

25  6*]  "As  little  can  anyone  say  that  a 
metal  and  an  earthen  knob  are  the  same  manu- 
facture, 

"If  there  be  anything  material  and  new 
which  is  an  improvement  of  the  trade,  that  will 
be  Bufiipient  to  support  a  patent."  Per  Bullcr, 
J.  in  Rex  v.  Arkwright.  Webster's  Patent 
Cases,  71;  see  Godson  on  Patents,  63.  TO,  124, 
l^(>:  uUo  liindeniurch  on  PaUnts,  124,  126;  a 
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list  of  cases  sustaining  this  point  mn  eolleeted 
in  Curtis  on  Patents,  sees.  9,  10.  Lord  Dod, 
ley's  patent  being  the  substitution  of  pit  coal 
for  charcoal  in  the  manufacture  of  iron  (Web- 
ster's Patent  cases,  14);  Neilson's  patent,  the 
hot  blast  instead  of  the  cold  (lb.  162) ;  Crane's 
patent,  the  substitution  of  anthracite  for  soft 
coal  in  connection  with  the  hot  blast  (lb.  273). 
Durome's  patent,  the  application  of  eharcoi], 
long  used  in  filtering,  to  the  filtering  of  sugar 
(lb.  152).  In  Ball's  case,  the  use  of  the  flame 
of  gas  instead  of  the  flame  of  oil  to  singe  oStbe 
Buperfiuous  fibres  of  lace  (lb.  99,  and  note,  Id 
which  many  other  similar  cases  are  referred 
to). 

Our  Invention  is  a  combination  of  dissimilat 
materials  (not  a  composition  of  matter)  never 
before  united,  which  produces  a  new  manu- 
facture. Tindall,  Ch.  J.  in  Crane  v.  Price  and 
others,  in  speaking  of  the  hot  air  blast  com- 
bined with  anthracite  coal  in  the  production  ol 

"We  are  of  opinion,  that  if  the  result  pro- 
duced by  such  combination  is  either  a  new  ar- 
ticle or  a  cheaper  article  to  the  public  than  that 
produced  by  the  old  method,  such  combination 
IS  an  invention  or  manufacture  intended  by  th* 
statute,  and  may  well  become  the  subject  of  s 
patent."  "And  it  falls  within  the  doctrine  ol 
Lord  Eldon,  that  there  may  be  a  valid  patent 
for  a  new.  combination  of  materials  previously 
in  use  for  the  same  purpose,  or  even  for  a  new 
method  of  applying  such  materials."  Webster'* 
Patent  Cases,  409. 

Mr.  Curtis,  after  a  review  of  the  caaes,  says, 
sec.  14:  "It  appears,  then,  according  to  the 
English  authorities,  that  the  amount  of  the  in- 
vention may  be  estimated  from  the  result,  al- 
though not  capable  of  being  directly  estimated 
on  a  view  of  the  invention  itself."  And  in  sec- 
15:  "The  utility  of  the  change  is  the  test  to  be 
spplied  for  the  purpose-  As  there  cannot  be  a 
decidedly  new  result  without  some  degree  of 
invention  to  effect  that  result,  where  a  real 
utility  is  seen  to  exist,  a  sufficiency  of  invention 
may  be  presumed-"  And  Mr.  Webster,  in  his 
treatise  on  the  subject  matter,  says,  that, 
"whenever  the  change  and  its  consequences, 
taken  together  and  viewed  as  a  sum,  are  con- 
sideniblc,  there  must  be  a  sufficiency  of  jnven 
tion  to  support  a  patent"  (pp.  29,  30). 

Our  courts  have  applied  the  same  teste  as 
the  courts  in  England.  Curtis  on  Patents,  sec. 
18. 

•As  in  the  ease  of  Kneass  t.  The  ['aST 
Schuylkill  Bank,  4  Wash.  9-11,  where  steet 
plates  were  used  instead  of  copper  plates  in 
printing  bank  notes.  The  question  left  to  the 
jury  was,  whether  the  substitute  of  steel  for 
copper  plates  was  an  improvement.  See  Cur- 
tis on  Patents,  sec.  24  and  note  1,  citing  Ryar 
V.  Godwin,  3  Sumner,  514,  618. 

In  the  case  at  bar,  the  question  of  skill  and 
invention,  and  the  ()uestion  of  utility,  which 
are  the  universally  acknowledged  test  qucstionn 
in  this  class  of  eases,  were  withheld  from  the 
jury;  the  question  of  skill  and  invention  de- 
termined by  the  court;  the  question  of  utility 
thrown  out  of  the  case. 

We  have,  then,  by  all  the  rules  heretofon 
repo'.nii/ed  in  this  class  of  cases,  "a  new  and 
useful  maniifocture." 

Tlie  letter  of  the  statute  embraces  it ;  so,  clear- 
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tj,  doM  the  iplrit  kiid  [ntent  of  the  set.  It  is 
indeed  an  invention  of  much  more  than  com- 
mon importance  and  merit.  It  is  the  combina- 
tion of  two  materiala,  metal  and  earth,  never 
before  united  in  thia  manner,  so  as  to  give  to 
the  new  manufacture  the  strength  of  iron  with 
the  durability  and  beauty  of  the  clay  or  porce- 
Iftin;  its  exemption  from  the  corrosive  action  of 
acida  and  other  chemical  agents,  and  its  con- 
sequent freedom  from  tarnish. 

There  are  gome  cases  of  the  application  of 
>ld  inventiona  to  obvious  new  uses  for  which 
courts  have  refused  to  austain  a  patent.  The; 
are  referred  to  by  Lord  Abingcr  in  Lost  v.  Ha- 
gen,  Webster's  Patent  Cases,  208;  Curtis,  see. 
7,  note  2.  Or  the  cose  of  a  double  use,  where 
no  new  manufacture  or  a  cheapening  of  the  old 
it  the  result.    lb.  note  3. 

In  the  case  of  Kex  t.  Fusell,  the  dampening; 
of  cloth  by  steam  instead  of  hot  water  would 
have  been  held  patentable  had  it  been  useful. 
It  was  frivolous.  Crane  v.  Price,  Webster's 
Patent  Cases,  409. 

And  it  is  said  hy  Mr.  Webster,  in  a  note  to 
Crane  v.  Price  and  otbera,  "that  no  case  is  re- 
ported or  mentioned  in  any  of  the  books  in 
which  a  patent  has  failed  simply  on  the  ground 
of  the  invention  not  being  the  subject  matter 
of  tetters  patent.  Some  other  ground,  as  want 
of  novelty  or  defective  specification,  having 
l>«en  the  real  cause  of  failure." 

The  counsel  for  the  defendants  in  error  made 
llie  following  points: 

The  court  now  Is  called  upon  to  decide 
H-hether  this  patent,  or  whether  any  patent, 
can  be  sustained  merely  for  opplying  a  com- 
mon, well  known  material  to  a  use  to  which  it 
<iad  not  before  been  applied,  without  any 
mode  of  using  the  material,  or  any  new  mode 
of  manufacturing  the  article  sought  to  be  cov- 
rred  by  the  patent. 

'J.18']  *Ana  here  we  will  first  ask  the  court 
for  a  construction  of  this  patent.  Does  the  pat- 
ent and  specification  confine  its  claim  to  a  mere 
right  to  use  clay  or  porcelain  for  the  purpose  of 
making  or  manufacturing  knobs,  or  docs  it 
claim  to  cover  the  manufacturing  knobs  of  clay 
and  porcelain  in  the  manner  or  mode  set  forth 
in  the  specification! 

The  language  of  the  claim,  In  the  closing  part 
of  the  specification,  is  as  follows: 

"What  we  claim  as  our  invention,  and  desire 
to  secure  by  tetters  patent,  is  the  manufacturing 
of  knobs,  as  jitated  in  the  foregoing  spedflca- 
tion,  of  potter's  elay,  or  any  kind  of  clay  used 
in  pottery,  and  shaped  and  finished  by  mold- 
ing turning,  burning,  and  glaidng,"  etc.  The 
patentees  had  previously  stated  in  their  specifi- 
cation that  "the  modes  of  fitting  them  for  their 
application  to  doors,  locks,  and  furniture,  and 
other  naes,  will  be  as  various  as  the  uses  to 
which  they  may  be  applied,  but  chiefly  predi- 
cted on  one  principle;  that  of  having  the  cav- 
ity in  which  the  screw  or  shank  is  inserted,  by 
which  they  are  fastened,  largest  at  the  bottom 
of  its  depth,  in  form  of  a  dovetail,  and  a  screw 
fonned  therein  by  pouring  in  metal  in  a  fused 


faetnr*  of  knobs  made  of  clay  in  the  manner 
deaeribed  in  the  specification,  and  the  great 
principle  of  tha  manner  of  forming  the  knob  is 
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by  a.  cavity  which,  with  bot  metal  poured  in, 
will  make  a  dovetail -shaped  fastening  or  hold- 
ing of  the  knob  on  to  the  shaft. 

\Ve  think  it  clear  the  claim  is  for  manufac- 
turing knobs  of  clay  in  the  particular  manner 
specified,  so  that,  when  manufactured,  they 
shall  be  held  to  the  shank  by  force  of  the  dove- 
tail. 

We  think  ft  clear  that,  had  not  the  defend- 
ants established  the  fact  on  the  trial,  that  knobs 
for  door  handles  and  for  locks  had  been  pre- 
viously patented  to  a  person  in  Middletown, 
which  were  made  and  fastened  in  the  same 
identical  way  as  the  ones  described  in  the  plain- 
tiffs' specification,  the  plaint ifi's  would  have 
claimed  the  right  to  recover  against  us  for  mak- 
ing and  fastening  the  knobs  in  that  particular 
way.  We  suppose  the  plaintiffs,  in  the  absence 
of  such  testimony,  would  have  claimed  that  their 
specification  covered  the  form  and  manner  of 
fastening  the  knobs  to  the  handle,  as  well  aa  the 
material  out  of  which  the  knob  was  made.  In- 
deed, such  waa  their  claim  made  at  the  trial  of 
the  cause. 

It  is  now  well  settled,  that,  in  order  fairly  to 
construe  a  patent,  the  whole  specification  must 
be  examined;  and  if  we  can  gather  from  the 
whole  paper  the  meaning  of  the  inventor,  and 
the  extent  of  his  claim,  the  object  of  the  statute 
is  attained.  S  Phillips  on  Fat.  IBS,  ITO;  3 
Sumner,  520;  Curtis  on  Pat.  sees.  123,  130,  141; 
1  Mason,  477. 

'This  case  is  very  similar  to  the  case  [*25t 
of  Barrett  et  al.  v.  Hall,  1  Mason,  477,  where 
Judge  Story  held,  that,  taking  the  whole  speci- 
fication, it  was  manifest  the  patentee  claimed  as 
his  invention  a  mode  of  dyeing  and  finishing 
silks,  and  not  a  mode  of  dyeing  alone;  and  the 
patent  being  too  broad,  the  whole  not  being  his 
invention,  the  patent  was  void. 

It  is  also  well  settled,  that  whatever  appears 
to  be  covered  by  the  claim  of  the  patentee  as 
his  own  invention  must  be  taken  as  part  of  the 
claim;  for  courts  of  law  are  not  at  liberty  to 
reject  any  part  of  the  claim ;  and  therefore,  if  it 
turns  out  that  anything  claimed  is  not  new,  the 
patent  is  void,  however  small  or  unimportant 
such  asserted  invention  may  be.  Curtis  on 
Pat.  sec.  131;  2  Story,  412. 

We  claim,  therefore,  that  this  is  in  fact  a 
claim  for  making  knobs  of  clay,  combined  with 
the  particular  manner  of  fastening  the  same  to 
the  shank  by  a  dovetail  fastening,  and  is  in 
truth  a  claim  for  a  combination. 

If  we  are  correct  in  tliis  view  of  the  case, 
then  it  Is  clear  that  the  patent  is  void,  as  the 
jury  have  found  that  the  claim  of  fastening 
knobs  to  handles  by  dovetiiil  fastening  was  not 
new,  but  waa  known  and  used  before  the 
plaintiffs'  patent.  Winans  v.  Boston  and  Prov- 
idence Railroad  Co.  2  Story,  413 ;  Hill  v.  Thomp- 
son, Webster's  Patent  Cases,  226,  228. 

But  suppose  that  the  claim  in  the  patent  was 
the  mere  right  to  make  knobs  of  clay  or  porce- 
lain, without  reg.ird  to  any  particular  mode  of 
making  or  fastening  the  knobs  into  the  shaft, 
the  question  arises.  Could  such  a  patent  be  sus- 

Tlic  plaintiffs  claim  that  they  have  the  right 
to  the  exclusive  use  of  clay  for  fourteen  years 
to  come,  in  mnking  knobs  for  doors,  locks,  and 
drawpis.  by  making  such  a  claim  known  at  the 
Patent-Office.    They  don't  even  <i\a:\m\»'to  vVa 
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diMoveren  of  clay;  but  thej  claim  the  exclu- 
sive right  to  appropriate  and  uie  clay  in  mak- 
ing knoba. 

It  IB  a  strange  claim,  to  say  the  least  of  it. 
According  to  the  principle  of  the  claim,  one 
moD  tnaf  claim  a  patent  for  making  a  stove  of 
sheet  iron;  another  man  may  claim  a  patent  for 
making  stoves  of  cast  iron;  another  may  claim 
a  patAit  for  making  stoves  of  copper;  and  each 
way  claim,  not  the  right  to  make  a  stove  of  a 

Krtieular  form  and  shape  only,  or  by  any  pecu- 
r  process  of  making,  but  the  exclusive  right 
to  make  all  sorts  and  shapes  of  Btoves  out  of 
the  particular  material  named. 

So  another  man  claims  the  exclusive  right  of 
using  ice  to  cool  water;  another  claims  the  ex- 
clusive right  to  use  ice  for  cooling  wine; 
another,  to  use  the  same  article  to  cool  brandy; 
and  a  physician  claims  the  exclusive  right  to 
use  the  article  of  ice  to  cool  a  fevered  patient's 

2fl0*}  'Again,  one  man  has  been  long  ac- 
customed to  make  window-sashes  of  pine  wood; 
another  comes  and  says  he  can  make  window 
Bttshes  of  east  iron,  and  claims  the  exclusive 
right  to  make  all  the  cast  iron  sashes  the  coun- 
try may  want  for  the  next  fourteen  years- 

Another  has  discovered  that  he  can  make  the 
whole  of  a  house  out  of  cast  iron;  he  therefore 
claims  the  exclusive  right  to  make  all  the  cast 
iron  houses  that  are  wanted  for  fourteen  years 

Another  eays  he  has  discovered  that  he  can 
build  splendid  railroad  cars  for  the  conveyance 
of  passengers  out  of  sheet  copper  or  tin;  he 
therefore  obtains  a  patent  for  the  exclusive 
use  of  copper  and  tin  in  making  such  carriages. 

Another  discovers  that  teakettles  have  been 
made  of  cast  iron  for  years  pa.st,  but  tea  and 
cofTce  pots  have  not  as  yet  been  made  of  that 
material,  and  he  immediately  obtains  a  patent 
for  the  exclusive  right  to  make  cast  iron  tea  and 
cofTee  pots  for  fourteen  years. 

We  know  that  cast  iron  has  been  extensively 
used  for  making  machinery  of  different  shapes 
and  forms;  for  making  columns,  fences,  floors, 
and  indeed  everything  wlioae  shape  can  be  im- 
pressed upon  sand  1  and  can  it  be  pretended  that 
anyone  at  this  day  can  claim  the  right  to  make 
some  new  thing  out  of  caat  iron,  and  thereby 
exclude  all  other  persons  from  making  the  same 
article  out  of  the  same  material! 

To  allow  sucb  a  claim,  it  appears  to  us,  would 
be  violating  the  spirit  of  the  Act  of  Congress. 
The  object  of  the  Act  of  Congress  is  to  encour- 
age men  to  devote  their  time  and  talent  in  mak- 
ing new  and  useful  discoveries  in  the  arts, 
manufactures,  and  compos  itions  of  matter. 
Why  does  the  Act  provide  so  carefully  for  new 
compositions  of  matter,  if  an  individual  could 
obtain  a  patent  for  a  use  of  an  element  of  mat- 
ter without  any  composition  at  all! 

Tlie  patentee  in  this  case  is  endeavoring  to 
add  a  new  clause  to  the  patent  law.  He  is 
H aiming  the  right  to  apply  a  common  element 
of  nature  to  a  new  purpose,  without  the  aid  of 
any  new  mode  or  process  of  working  it,  and 
without  combining  it  with  any  other  portions 
of  matter  so  as  to  make  it  a  composition. 

The  only  causes  authorizing  the  issuing  of  a 
patrnt  are  declared  and  set  forth  in  the  sixth 
section  of  the  Act  of  IS36.  That  section  enacts, 
'that  any  person  or  persons,  having  discovered 
•  88 


or  invented  any  new  and  useful  ul,  machiiK 
manufacture,  or  composition  of  matter,  or  snj 
new  and  useful  improvements  on  any  art,  ma- 
chine, manufacture,  or  composition  of  mattei 
not  before  known  or  used,  etc.,  may  make  sp 
plication." 


facture,  or  composition  of  mattor  discoreitd, 
or  there  can  be  no  patent. 

It  is  well  settled,  that  a  patent  eamiot  bt 
granted  for  »  new  use  of  the  thing,  or,  as  it  i) 

commonly  stated,  a  double  use.  The  appticn- 
tion  of  an  old  machine  to  some  new  purpose  ii 
not  the  foundation  of  a  patent;  butanimpron- 
ment  of  an  old  machine,  in  order  to  apply  it 
to  the  same  purposes  more  advantageously,  ii 
the  subject  of  a  patent.  But  in  this  latter  cut, 
it  is  the  particular  improvement  made  in  Ik 
machine  which  constitutu  the  basis  of  tb 
patent,  not  the  result. 

If  in  the  present  case  the  patentees  had  io- 
vented  an  improvement  in  the  mode  of  fastra- 
ing  the  knobs  to  the  handles,  or  if  they  liid 
invented  a  new  mode  of  making  knobs  out  o( 
clay  or  other  materials,  their  patent  might  htre 
been  sustained;  but  we  maintain  they  cansot 
obtain  a  patent  for  a  new  use,  or  double  om, 
of  the  article  of  clay,  any  more  than  tlttj 
could  sustain  a  patent  for  a  new  nae  of  an  oU 
machine. 

It  has  been  decided,  that,  where  a  certain  i^ 
scription  of  wheels  had  been  used  on  Otktt 
than  railway  carriages,  a  patent  could  not  be 
sustained  for  the  use  of  such  wheels  on  rail- 
way carriages.  Curtis,  note  to  see.  ST.  Tk 
court  distinguished  between  applying  a  ne* 
contrivance  to  an  old  object,  and  applying  u 
old  contrivance  to  a  new  object.  LoBhv.H^ue, 
Webster's  Patent  Cases,  207..  The  leaimi 
judge  stated  that  a  patent  cannot  be  had  for 
applying  a  well-known  thing,  which  mi^ 
applied  to  fifty  thousand  dilferent  purposes,  to 
an  operation  winch  is  exactly  analogous  (^ 
what  was  done  before.    2  Story,  412. 

So  it  has  been  held  that  a  patent  for  curliil 
palm-leaf  for  mattresses  could  not  be  sustauiid, 
where  the  same  process  hod  been  long  in  ■* 
for  curling  hair.  Howe  v.  Abbott,  2  Story,  Wf 
J  03. 

In  this  latter  case  the  judge  remarked  tint  it 
was  the  mere  application  of  an  old  procesa  txi 
old  machinery  to  a  new  use.  The  same  aa  "  * 
coffee  mill  were  employed  to  grind  corn, 
flax  macliine  were  employed  to  spin  wtU* 
There  must  be  some  new  mode  or  proce«  W 
produce  the  result. 

If  new  effects  are  produced  by  an  old  n*- 
chine  in  its  unaltered  state,  no  patent  cas  I* 
supported  for  it,  as  such  a  patent  would  be  fv 
an  effect  only.    1  Gallison,  478,  481. 

So  in  the  new  use  of  medicines  or  compoil' 
tions,  as  is  said  in  Boulton  v.  Hall,  2  H.  BL 
487.  Suppose  the  world  were  better  inforoM 
than  it  is  how  to  prepare  Dr.  Jayns's  fai* 
powder,  and  an  ingenious  physician  should 
find  out  that  it  was  a  specific  <nm  for  c(A' 
sumption,  if  given  in  particular  qnmntitoi 
Vould  he  have  a  patent  for  the  sole  nB«(*)*l 
of  Jayne's  powders  in  consumption,  or  to  I* 
given  in  particular  quantities*  I  think  B 
must  be  conceded  that  such  a  patent  wouU  tt 
void,  and  yet  the  use  of  the  medicine  no" 
Howard  ll- 
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So  the  same  judge  Bays  the  use  of  arsenic  for 
curing  aguea  could  not  be  patented,  because 
the  medicioe  would  not  be  new,  and  a  new  use 
of  it  ie  not  the  subject  of  a  patent. 

We  claim,  therefore,  that  this  patent  cannot 
be  auitained  aa  a  patent  for  the  excluaive  priv- 
ilaga  of  using  claj'  for  the  manufacture  of 
knobe,  instead  of  brass,  ailTer,  or  metallic  com- 
poaitions.  That  such  a  claim  does  not  rise  to 
the  dignity  of  an  invention  or  diBcovery,  but 
is  a  mere  substitution  of  one  material  in  place 
tA  another,  for  making  the  same  common  arti- 
cle.    There  is  no  change  proposed  in  the  man- 


new  result  Is  obtained;  the  same  identical 
knoba  are  produced  and  applied  in  the  same 
way;  the  only  change  is  in  the  material  ueed, 
and  we  suppose  that  a  mere  change  of  one  ma- 
terial for  anotjier  cannot  be  the  subject  of  a 

The  case  then  eomes  within  the  principle 
laid  down  in  Phillips  on  Patents,  p.  113:  "The 
uae  0f  the  ordinary  known  materials  cannot  be 
monopoliiied  by  patent.  We  must  understand 
this  doctrine  to  be  limited  to  known  materials, 
and  to  such  as  naturally  exists,  whether  known 
or  not;  for  the  discovery  of  a  new  elementary 
subetance  or  material,  byianalysis  or  otherwise, 
does  not  give  a  right  of  a  monopoly  of  it."  2 
H.  Bl.  467. 

On  the  argument  of  this  latter  case  the  court 
put  the  question  to  counsel,  "whether,  if  a 
man  by  science  were  to  devise  the  means  of 
making  a  double  uae  of  a  thing  known  before, 
be  etiuld  have  a  patent  for  that.  It  was  right- 
ly and  candidlf  admitted  that  he  could  not." 
p.  484. 

And  Justice  Byre  says  of  Hartley's  patent: 

"He  did  not  Invent  those  means;  the  inven- 
tion wholly  cmsisted  in  the  new  manner  of 
using,  or,  I  would  rather  say,  of  disposing  a 
thing  in  common  use,  and  which  thing  every 
man  might  make  at  his  pleasure;  and  which, 
therefore,  I  repeat,  could  not,  in  my  judgment, 
be  the  subject  of  the  patent." 

We  claim  that  there  can  be  no  patent  in  the 
United  States  founded  upon  the  material  used, 
nnlesa  where  a  new  combination  of  materials  is 
made  use  of,  and  then  it  comes  under  that 
clause  of  the  patent  law  which  authorizes  a 
patent  for  any  new  composition  of  matter. 

Without  a  new  composition  of  matter,  or  a 
XCS'I  new  mixture  of  'the  ingredients  used, 
or  a  new  proportion  of  ingredients  used,  there 
can  be  no  patent  for  the  material  used  in  the 
production  of  the  article.  To  hold  otherwise 
would  be  to  repeal  this  clause  of  the  statute,  or 
rather  to  add  a  new  clause  to  it.  The  act  has 
declared  a  man  may  obtain  a  patent  for  discov- 
ering a  new  composition,  or  mixing  of  sub- 
stances, so  aa  to  produce  a  new  substance;  but 
it  ^a  not  declared  that  anyone  can  obtain  a 
patent  for  the  exclusive  use  of  an  element  of 
matter,  where  no  combination  or  mixture  of 
different  portions  of  matter  is  set  forth. 

Ciay,  and  its  suitability  for  being  manufact- 
nred  into  articles  of  different  shapes,  and  to  be 
a^ied  to  different  purposes,  is  well  known. 
Thtt   mode  of  mcnstening  and  using  it,  and 
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making  it  into  knobs,  teapots,  plates,  bowls, 
cups  and  saucers,  etc,  and  of  glazing,  staining, 
and  baking  it,  is  also  well  known,  and  no 
change  is  proposed  In  these  operations.  The 
uEc  of  brass,  iron,  silver,  and  glass,  for  the 
manufacture  of  knobs  for  doors  and  drawers, 
is  also  well  known.  The  particular  mode  of 
fastening  claimed  by  the  plaintiffs  is  shown 
not  to  be  new;  and,  as  before  remarked,  all 
that  can  be  now  claimed  in  this  record  is,  the 
exclusive  right  to  use  clay  instead  of  metal  in 
making  these  knobs. 

We  know  of  no  case  in  which  such  a  claim 
has  been  sustained.  We  have  shown,  from 
the  authorities,  that  the  new  use  of  an  old  ma- 
cUae  to  produce  a  new  effect  is  not  the  sub- 
ject of  a  patent. 

We  have  shown  that  the  new  use  of  an  old 
medicine  or  composition  of  matter  cannot  be 
patented;  and  surely,  if  a  composition  of  mat- 
ter (which  requires  mind  and  skill)  could  not 
be  applied  to  a  new  use,  the  application  of  one 
of  the  substances  of  which  the  composition  was 
made  could  not  be  applied  to  a  new  use,  and 
thereby  lay  the  foundation  for  a  patent.  And 
we  have  also  shown  that  the  substitution  of 
one  material  for  another  is  not  a  patentable 
subject. 

We  claim,  therefore,  in  conclusion,  that  this 
patent  is  void — 

1st.  Because  it  claims  in  Its  specification  to 
have  invented  the  mode  of  fastening  the  knob 
to  the  handle,  which  the  rrrdict  of  the  jury 
has  shown  to  be  untrue,  and  therefore  the 
claim  is  larger  than  the  invention. 

2d.  Because  a  patent  for  the  substitution  of 
one  material  for  another,  without  any  combi- 
nation, or  any  new  mode  or  process  of  manu- 
facturing the  article,  cannot  be  sustained. 

3d.  Because  no  patent  for  the  manufacture 
of  an  article  can  be  susta,ined,  unless  the  par- 
ticular md3e  of  manufacturing  the  article  is 
specified  and  is  new,  and  the  difference  be- 
tween the  old  and  new  mode  of  manufactur- 
ing is  pointed  out. 

*Mr.  Justice  Nelson  deliyered  the  [*2S4 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio. 

The  suit  was  brought  against  the  defendsnts 
for  the  alleged  infringement  of  a  patent  for  a 
new  and  useful  improvement  in  making  door 
and  other  knobs  of  all  kinds  of  clay  used  in 
pottery,  and  of  porcelain. 

The  improvement  consists  in  making  the 
knobs  of  clay  or  porcelain,  and  in  fitting  them 
for  their  application  to  doors,  locks,  and  furni- 
ture, and  various  other  uses  to  which  they  may 
be  adapted;  but  more  especiallf  in  this,  that  of 
having  the  cavity  in  the  knob  in  which  the 
screw  or  shank  is  inserted,  and  by  which  it  is 
fastened,  largest  at  the  bottom  and  in  the  form 
of  dovetail,  or  wedge  reversed,  and  a  screw 
formed  therein  by  pouring  in  metal  in  a  fused 
state;  and,  after  referring  to  drawings  of  the 
article  thus  made,  the  patentees  conclude  as 
follows: 

"What  we  claim  as  our  invention,  and  de- 
sire to  secure  by  letters  patent,  is  the  manu- 
facturing of  knobs,  as  stated  in  the  foregoing 
sppcificationH,  of  potter's  clay,  or  any  tviA  rS 
clav  used  in  pottery,  &n&  B\ia.ped  &n&.¥im«V«W^ 
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molding,   turning,   burning,    and   glazing;    Mid 
aiao  of  pon^elain." 

On  the  trial,  evidence  was  given  on  the  part 
of  the  plaintiffs  tending  to  prove  the  originality 
and  UBefulneas  of  the  invention,  and  also  the 
infringement  by  the  defendants;  and  on  the 
part  of  the   defendants,   tending  to  show   the 


Elaintiffa,  had  been  known  and  naed  before,  and 
ad  been  used  and  applied  to  the  fastening  of 
the  ahanka  to  metallic  knobs. 

And  upon  the  evidence  being  closed,  the 
eounsel  for  the  plaintiffs  prayed  the  court  to 
Instruct  the  jury  that,  although  the  clay  knob, 
in  the  form  in  which  it  was  patented,  may  have 
been  before  known  and  used,  and  also  the  shank 
mad  spindle  by  which  it  ia  attached  may  have 
been  before  known  and  used,  yet  if  such  shank 
and  apindle  have  never  before  been  attached  in 
thia  mode  to  a  knob  of  potter's  clay,  and  it  re' 
quired  skill  and  invention  to  attach  the  same  to 
a  knob  of  this  description,  bo  that  they  would 
be  firmly  united,  and  make  a  strong  and  sub- 
stantial article,  and  which,  when  thus  made, 
would  become  an  article  much  better  and  cheap- 
er than  the  knobs  made  of  metsl  or  other  ma- 
terials, the  patent  was  valid,  and  the  plaintiffs 
would  be  entitled  to  recover. 

The  court  refused  to  give  the  inatruetion,  and 
charged  the  jury  that,  if  knobs  of  the  same 
form  and  for  the  same  purposes  as  that  claimed 
by  the  patentees,  made  of  metal  or  other  ma- 
2  OS']  terial,  'had  been  before  known  and 
used;  and  if  the  spindle  and  Bhank,  in  the  form 
used  by  them,  had  been  before  known  and  used, 
and  had  been  attached  to  the  metallic  knob  by 
means  of  a  cavity  in  the  form  of  dovetail  and 
infusion  of  melted  metal,  the  same  as  the  mode 
claimed  by  the  patentees,  in  the  attachment  of 
the  shank  and  spindle  to  their  knob;  and  the 
knob  of  claj'  was  simply  the  substitution  of  one 
material  for  another,  the  spindle  and  shank  be- 
ing the  same  as  before  in  common  use,  and  al- 
so the  mode  of  connecting  them  by  dovetail  to 
the  knob  the  same  aa  before  in  common  use, 
and  no  more  ingenuity  or  skill  required  to  con- 
struct the  knob  in  this  way  than  that  possessi'd 
by  an  ordinary  mechanic  acquainted  with  tlie 
business,  the  patent  was  invalid,  and  the  plain- 
tiffs were  not  entitled  to  a  verdict. 

This  instruction,  it  is  claimed,  is  erroneous, 
and  one  for  which  a  new  trial  should  be  grant- 
ed. 

The  instruction  assumes,  and,  as  wna  admit- 
ted OR  the  argument,  properly  assumes,  that 
knolis  of  metal,  wood,  etc.,  connected  with  a 
ahank  and  spindle,  in  the  mode  and  by  the 
means  used  by  the  patentees  in  their  manufact- 
ure, had  been  before  known,  and  were  in  piib- 
lic  use  at  the  date  of  the  patent;  and  hence  the 
only  novelty  which  could  be  claimed  on  their 
parr  waa  the  adaptation  of  this  old  contrivance 
to  knobs  of  potter's  clay  or  porcelain;  in  other 
words,  the  novelty  consisted  in  the  substitution 
of  the  clay  knob  in  the  place  of  one  made 
of  metal  or  wood,  as  the  case  might  be.  And 
In  order  to  appreciate  still  more  clearly  the  ex- 
tent of  the  novelty  claimed,  it  is  proper  to  add, 
that  this  knob  of  potter's  clay  ia  not  new,  and 
therefore  constitutes  no  part  of  the  discovery. 
If  it  was.  a  very  different  question  would  arise; 
MB  it  might  very  well  be  urged,  and  successful- 
•  «0 


1y  urged,  that  a  knob  of  a  new  eompoaition  of 
matter,  to  whkh  this  old  eontrivanee  had  been 

applied,  and  which  resulted  in  a  new  and  use- 
ful article,  was  the  proper  subject  of  k  patent- 

The  novelty  would  consist  in  the  new  com- 
position made  practically  useful  for  the  pnr- 
poses  of  life,  by  the  means  and  coutrivuiees 
mentioned.  It  would  be  a  new  maaufacture, 
and  none  the  less  so,  within  the  meaning  of  the 
patent  law,  because  the  mhana  employed  to 
adapt  the  new  eompoaition  to  a  lueful  purpoM 
was  old,  or  well  known. 

But  in  the  case  before  ua,  the  knob  ia  not 
new,  nor  the  metallic  shank  and  apindle,  nor 
the  dovetail  form  of  the  cavity  in  the  knob,  nor 
the  means  by  which  the  metallic  shank  is  se- 
curely fastened  therein-  All  these  were  well 
known,  and  in  common  use;  and  the  only  thing 
new  is  the  substitution  of  a  knob  of  a  different 
material  from  that  heretofore  used  in  connec- 
tion with  this  arrangement. 

•Now,  it  may  very  well  be,  that,  by  [*8A* 
conneding  the  clay  or  porcelain  knob  with  the 
metallic  shank  in  this  well-known  mode,  an  ar- 
ticle is  produced  better  and  cheaper  than  in  tJic 
case  of  the  metallic  or  wood  knob;  but  thia  docs 
not  result  from  any  new  mechanical  device  « 
contrivance,  but  from  the  fact  that  the  male- 
rial  of  which  the  knob  ia  composed  happens  l« 
be  better  adapted  to  the  purpose  for  which  it  it 
made.  The  improvement  consists  in  the  superi- 
ority of  the  material,  and  which  is  not  sew, 
over  that  previously  employed  in  '"^Ving  tk 

But  thia,  of  itself,  can  never  be  the  subject  <f  | 
a  patent-  No  one  will  pretend  that  a  machine, 
made,  in  whole  or  in  part,  of  materials  brtts 
adapted  to  the  purpose  for  which  it  >•  UMd 
than  the  materials  of  which  the  old  one  ia  con- 
structed, and  for  that  reason  better  and  chesp- 
er,  can  be  distinguished  from  the  old  one;  or,  u 
the  sense  of  the  patent  law,  can  entitle  tl 
manufactirrer  to  a  patent. 

The  difference  is  formal,  and  destitute  of  in 
gentiity  or  invention.  It  may  afford  evidenw 
of  judgment  and  skill  in  the  selection  and  adsp- 
lation  of  the  materials  in  the  manufacture  of 
the  instrument  for  the  purposes  intended,  but 
nothing  more. 

I  remember  having  tried  an  action  in  Um  cir- 
cuit in  the  District  of  Connecticut  some  vein 
since,  broiight  iipon  a  patent  for  an  impro"- 
ment  in  miinnfaeturing  buttons.  The  founds 
tion  of  the  button  waa  wood,  snd  the  improvf 
ment  consisted  in  coverinp  the  face  with  tJi- 
and  which  was  bent  over  the  rim  so  aa  to  b( 
firmly  secured  to  the  wood.  Holes  were  pf- 
forated  in  the  eenter,  by  which  the  bntloa 
could  be  fastened  to  the  garment-  It  wsi  ■ 
cheap  and  useful  article  for  common  wear,  aad 
in  a  good  deal  of  demand. 

On  the  trial,  the  defendant  produced  a  bol 
ton.  which  had  been  taken  off  a  coat  on  wluch  ii 
had  been  worn  before  the  Revolution,  made  pn 
cisely  in  the  same  way,  except  that  the  founds 
tion  was  bone.  The  esse  was  given  np  on  tlir 
part  of  the  plaintiff.  Now,  the  new  article  *n 
better  and  cheaper  than  the  old  one;  hut  !  did 
not  then  suppose,  nor  do  I  now,  that  this  eonW 
make  any  difference,  unleaa  it  was  the  resnit  of 
some  new  contrivance  or  arrangement  in  tbt 
manufacture.  Certainly  it  eonld  not,  for  tkt 
reason  that  the  materials  with  which  It  *■ 
HowMd  tU 
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mid*  were  of  a  superior  quality,  or  bett«r 
adapted  to  the  ums  to  which  the  article  is  ap- 
plied. 

It  spemB  to  be  supposed,  on  the  argument, 
that  this  mode  of  fastening  the  shank  to  the 
clay  knob  produced  a  new  and  peculiar  effect 
upon  the  article,  beyond  that  produced  when 
applied  to  the  metallic  knob,  inasmuch  as  the 
fused  metal  by  which  the  shank  was  fastened 
2S7*]  to  the  knob  prevented  the  sbsnk  'from 
acting  immediately  upon  the  knob,  it  being  in- 
closed and  firmly  held  by  the  metal;  that  for 
this  reason  the  clay  or  porcelain  knob  was  not 
so  liable  to  crack  or  be  broken,  but  was  made 
firm  and  strong,  and  more  durable. 

This  is  doubticBa  true.  But  the  peculi 
feet  thus  referred  to  is  not  distinguishable  from 
that  which  would  exist  in  the  caae  of  the  wood 
knob,  or  one  of  bone  or  ivory,  or  of  other  ma- 
terials that  might  be  mentioned. 

Now,  if  the  foregoing  view  of  the  improve- 
ment claimed  in  this  patent  be  correct,  it  is 
quite  apparent  that  there  was 


and  skill  in  applying  the  old  method  of  fasten- 
ing the  shank  and  the  knob  were  required  in 
the  application  of  it  to  the  clay  or  porcelain 
knob  than  were  posHessed  by  an  ordinary  me- 
dunic  acquainted  with  the  business,  there  was 
an  absence  of  that  degree  of  skill  and  ingenuity 
which  constitute  essential  elements  of  every 
invention.  In  other  words,  the  improvement 
is  the  work  of  the  skillful  mechanic,  not  that 
of  the  inventor. 

We  think,  therefore,  that  the  judgment  is, 
and  must  be,  afiirmed. 

Mr.  Justice  Woodbury  dissented; 

I  feel  obliged  to  dissent  from  my  brethren  In 
thia  case.  It  is  chiefiy,  however,  in  regard  to 
the  manner  in  which  some  of  the  facts  were 
submitted  to  the  jury;  but,  involving  as  it 
does  an  important  principle  in  the  prsctice  un- 
der our  patent  system,  it  may  be  useful  to  ex- 
plain the  grounds  of  my  dissent. 

It  is  agreed,  that  in  July,  1S41,  John  G. 
Hotchkisa  and  two  others  obtained  a  patent  for 
what  they  described  aa  "a  new  and  useful  im- 
provement in  making  door  and  other  knobs  of 
all  kinds  of  clay  uaed  in  pottery,  and  of  porce- 


the  knob,  the  bulbous  handle,  or  included  also 
the  shank  or  spindle,  and  the  mode  of  fasten- 
ing it  to  the  handle. 

The  charge  of  the  judge  at  the  trial,  as 
drawn  np  in  the  exceptions,  seems  to  have  pro* 
ceeded  on  the  sround  that  the  patent  and  in- 
vention covered  both  the  knob  and  mode  of 
fastening.  Whether  this  was  a  correct  con- 
struction does  not,  however,  seem  to  be  very 
material,  when  we  consider  the  instriictions 
pvea  to  the  jury  in  other  respects;  and  that 
thejr  were  equally  applicable  to  the  bulbous 
handle  alone,  or  the  handle  with  its  dovetail 
hoOow,  or  the  handle  and  the  shank  combined. 

11  both  parties  acquiesced  below  in  the  idea 
14S*]  that  the  pat^t  *wbs  not  only  for  such 
a  knob^  bnt  the  combination  of  such  a  knob 
with  Um  shank  in  the  mode  described,  and  the 
Aarga  was  predicated  on  that  view,  it  is,  per- 
IS  li.  CO. 


haps,  not  allowable  here  to  take  a  different 
position. 

In    order    to    understand    clearly    what    is 

deemed  objectionable  in  the  course  pursued  be- 
low, it  may  Iw  noticed  thst  the  chief  grounds 
of  objection  to  the  patent  thus  construed  below 
seem  to  have  been,  that  the  invention  was  not 
original,  nor  of  a  character  to  be  patentable. 

The  statement  in  the  bill  of  exceptions  is  in 
some  respects  obscure.  But  the  substance  of  the 
instruction,  on  this  as  set  out  there,  is,  that  if 
the  invention  had  been  made  before  or  was  now 
confined,  "so  that  the  knob  of  clay  or  porce- 
lain is  the  mere  substitution  of  one  material 
for  another"— the  material  being  in  common 
use  and  no  other  ingenuity  or  skill  being  neces- 
sary to  construct  the  knob  than  that  of  an  or- 
dinary mechanic  acquainted  with  the  buaineas 
—the  patent  is  void,    etc. 

The  counsel  for  the  plaintiffs  next  requested 
the  court  to  proceed  further,  and  charge  the 
jury,  that  "if  the  said  knob  of  clay  or  porce- 
lain BO  attached  were  an  article  better  and 
cheaper  than  the  knob  theretofore  manufact- 
ured of  metal  or  other  materials,  the  patent 
was  valid."  But  the  court  did  not  give  any 
such  instruction.  In  this,  I  think,  was  the 
chief  error.  From  the  record  I  feel  bound  to 
believe  that  evidence  was  offered  on  both  sides 
as  to  the  originality  and  utility  of  the  knob, 
and  its  mode  of  combination  with  the  shank. 
It  would  seem,  then,  to  have  been  the  duty  of 
the  court  below  to  instruct  the  jury,  that  it 
was  their  province  to  decide  not  only  on  which 
side  the  evidence  preponderated,  but  if  the  in- 
vention was  cheaper  and  better  than  what  pre- 
ceded it,  that  protection  should  be  given  to  it 
as  patentable. 

In  either  view,  considered  as  an  invention  of 
the  knob  alone,  or  the  knob  and  handle  com- 
bined, the  chief  question  is  still  the  same, 
whetber  proper  instructions  as  to  its  being  pat- 
entable, and  all  the  proper  instructions  which 
the  circumstances  required,  were  given. 

Now,  on  the  point  as  to  the  invention  being 
patentable,  the  direction  virtually  was  to  con- 
aider  it  not  BO,  if  an  ordinary  mechanic  could 
have  made  or  devised  it;  whereas  in  my  view 
the  true  test  of  its  being  patentable  was,  if  the 
invention  was  new,  and  better  and  cheaper 
than  what  preceded  it.  This  test,  adopted  by 
the  Circuit  Court,  is  one  sometimes  used  to 
decide  whether  the  invention  for  which  a  pat- 
ent has  been  obtained,  is  new  enough  or  dis- 
tinguished enough  from  a  former  invention  to 
prevpnt  it  from  being  an  infringement,  and  to 
justify  a  new  'patent  for  it,  and  not,  [*2BB 
as  hure,  whether  it  is  valuable  or  material 
enough  per  se  to  be  protected  by  any  patent. 

Whenever  the  kind  of  test  adopted  below  is 
used  otherwise  than  to  see  if  there  baa  been 
an  infringement  or  not,  it  is  to  ascertain 
whetber  the  invention  is  original  or  not,  that 
is,  whether  it  is  a  trilling  change  and  merely 
colorable  or  not.  Webster  on  Sub.  Mat.  25; 
Curtis  on  Patents,  sees.  6,  T;  2  Qallis.  C.  C.  51; 
I  Mason,  C.  C.  182.  But  it  is  impossible  for 
an  invention  to  be  merely  colorable,  if,  as 
claimed  here,  it  was  better  and  cheaper;  and 
henre  this  last  criterion  should,  as  requested  by 
the  plaintiffs,  have  been  suggested  aa  a  ^lUd*. 
to  the  jury. 

Then,   if   they   became   c<ittvHU»&  ^Aia-X  ^^'ia 
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knob  in  this  case,  by  ita  DuiteTial,  or  form  in- 
side, or  combination  with  the  shank,  was  in 
truth  better  and  "heaper  than  what  had  pre- 
ueded  it  for  tliia  purpose,  it  would  surely  be  ui 
improvement.  It  would  be  neither  frivolous 
nor  uaelesB,  and,  under  all  the  circumstances, 
it  is  manifest  that  the  skill  necessary  to  con- 
struct it,  on  which  both  the  court  i>elow  and 
the  court  here  rely,  is  an  immaterial  inquiry, 
or  it  is  entirety  subordinate  to  the  question, 
whether  the  invention  was  not  cheaper  and 
better.  Thus,  some  valuable  discoveries  are 
accidental  rather  than  the  result  of  much  inge- 
nuity, and  some  happy  ones  are  made  without 
the  exercise  of  great  skill,  which  are  iitill  in 
themselves  both  novel  and  useful.  Such  are  en- 
titled to  protection  by  a  patent,  because  they 
improve  or  increase  the  power,  convenience,  and 
wealth  of  the  community. 

Chancellor  Kent  has  truly  said  (2  Kent's 
Com.  371),  "The  law  has  no  regard  to  the 
process  of  mind  by  wliich  the  invention  was 
accomplished,  whether  the  discovery  be  by 
accident  or  by  sudden  or  by  long  and  laborious 
thought."  Bee,  also,  Earle  v.  Sawyer,  4  Ma- 
son, C.  C.  1,  6;  Crane  v.  Price,  Webster's  Pat. 
Cases,  411. 

In  this  last  case,  Chief  Justice  Tindall  goes 
quite  as  far  as  Chancellor  Kent,  and  says;  "In 
point  of  law,  the  labor  of  thought  or  experi- 
ment and  the  expenditure  of  money  are  not 
the  essential  grounds  of  consideration  on  which 
the  question  whether  the  invention  is  or  is  not 
the  subject  matter  of  a  patent  ought  to  de- 
pend. For  it  the  invention  be  new  and  useful 
to  the  public,  it  is  not  material  whether  it  be 
the  result  of  long  experiments  and  profound 
research,  or  whether  by  some  sudden  and  lucky 
thought  or  mere  accidental  discovery," 

So  in  Earle  v.  Sawyer,  4  Mason,  1,  the  doc- 
trine settled  is,  that  "a  combination,  if  simple 
and  obvious,  yet  if  entirely  new,  is  patentable. 
And  it  is  no  objection  to  it,  that  up  to  a  cer- 
tain point  it  makes  use  of  old  machinery." 
And  Justice  Story  says,  in  so  many  words;  "It 
370"]  is  of  no  consequence  whether  "the 
thing  be  simple  or  complicated,  whether 
it  be  by  accident  or  by  long,  laborious  thought, 
or  by  an  instantaneous  flash  of  the  mind,  that 
it  was  flrst  done."  "The  law  looks  to  the  fact, 
and  not  the  process  by  which  it  is  accomplish- 
ed."   p.  a. 

It  is  thus  apparent  to  my  mind  that  the  test 
adopted  below  for  the  purpose  to  which  it 
was  applied,  and  which  has  just  been  sanc- 
tioned here,  has  not  the  countenance  of  prece- 
dent, either  Englisli  or  American;  and,  at  the 
same  time,  it  seems  open  to  great  looseness  or 
uncertainty  in  practice. 

But  it  has  been  ursed  here  that  this  inven- 
tion was  merely  applying  clay  and  porcelain 
to  a  new  purpose,  and  that  merely  a  new  pur- 
pose, in  our  patent  system,  is  not  entitled  to 
protection.  2  Story,  190,  412;  Losh  v.  Hague, 
Webster  Pat.  Gas.  207;  Curtis  on  Patents,  87. 
The  meaning  of  this  rule,  however,  as  eviscer- 
ated from  all  the  cases  is,  that  the  application 
of  an  old  machine  or  old  composition  of  mut- 
ter before  patented  to  a  new  object,  or  what  is 
termed  a  double  use,  does  not  entitle  one  to  a 
patent  connected  with  this  new  object;  be- 
i-aiise  then  there  is  no  new  machinery  or  new 
combination  of  old  parts,  as  in  merely  applying 
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a  patent  gristmill  to  a  new  puipoee  of  giindiBg 
plaster. 

But  it  is  entirely  different  if  you  apply  ai 
old  earth,  or  old  mechanical  power,  or  old 
principle  in  physics,  to  a  new  object-  There  u 
then  a  new  form  sJlopted,  or  a  new  combina- 
tion  for  the  purpose.  And  thou^  the  element- 
ary material  be  old,  or  the  elementary  prin- 
ciple operating  be  old,  it  being  difficult  to  dis- 
cover a  new  substance  or  new  elementary  prin- 
ciple, yet  there  is  a  new  shape  and  consistency 
and  use  given,  or  a  new  modus  operandi,  which, 
if  cheaper  and  better,  benefits  the  world  and.  de- 
serves protection  and  encouragement. 

If  these  are  the  effeot*,  however  anuU  tb« 
skill  or  ingenuity  required  to  imitate  then, 
they  are  not  excluded  from  the  aid  of  tha  lawi 
by  either  principles  or  precedenta.  Iliey  wi 
not  mere  double  uses  of  a  previous  machine  or 
composition;  but  a  double  or  additional  form 
or  composition  of  an  article  for  a  now  purpose. 

There  is  a  new  manufacture,  as  here,  of  clay 
into  knobs,  or  knobs  with  a  dovetail  hollow 
combined  with  a  shank.  The  boolu  nr«  full 
of  such  slight  changes  in  structure,  composi- 
tion, or  mode  of  application,  which  were  novel, 
and  better  in  their  results,  and  therefore  up- 
held, and  were  not  and  could  not  be  regarded 
merely  as  the  application  of  an  old  machine  to 
new  purposes.  Beside  the  new  material  and 
the  new  mode  of  fastening,  when  the  results  at 
here  are  considcrabLy  improved,  th^  suffice  te 
make  the  invention  patentable.  Webster  Ob 
the  Sub.  Matter,  29,  30.  These  are  then  all 
required  by  the  'strictest  law,  vii,  ["171 
"diversity  of  method"  and  "diversity  of  •!- 
feet."    Phillips  on  Patents,  122. 

Here,  the  new  material  for  a  knob,  instead 
of  former  materials,  was  more  durable  thu 
wood,  was  cheeper  than  iron,  and  very  beauti- 
ful to  the  eye,  instead  of  looking  coarser.  Its 
structure  to  receive  a  dovetailed  shank  ajid  ■■- 
cure  it  by  fused  metal,  rather  than  by  a  hole 
through  and  a  screw  at  the  end,  appears  to 
have  been  highly  important;  and  if  embraced 
in  the  patent,  as  was  probably  considered  in 
the  court  below,  furnished  an  additional  reason 
for  instructing  the  jury  to  consider  whether  the 
knob  in  controversy  was  not  cheaper  and  better 
than  what  preceded  it. 

The  prtcedents  are  quite  full  On  this,  and 
some  of  them  in  all  respects  nearly  in  point. 
Similar  to  this  was  the  hot  blast,  substituted 
for  the  cold  in  making  iron,  and  a  patent  for  it 
upheld.  Neilson's  ease,  Webster,  P.  C.  14.  The 
blast  was  still  air,  but  in  a  different  condition, 
leading  to  new  and  useful  results.  So  the  n*« 
of  the  flanie  of  gas  to  finish  cloth  rather  thaa 
the  name  of  oil.  Webster,  P.  0.  89.  So  ated 
plates  used  instead  of  copper  in  engraviBg. 
Kneass  v.  Schuylkill  Bank,  4  Wash.  C.  C  >. 
11.     That  very  closely   resembles   the   piseent 

So  pit  coal,  substituted  for  Charcot  is  mak- 
ing iron,  has  been  deemed  patentable  (Webster. 
P.  C.  14);  and  anthrarite  for  bituminous  coal 
(273).  Th<?re  are  also  some  strong  opinions  be- 
side these  decisions  in  favor  of  a  change  in 
metal  for  an  instrument  being  alone  iiifTii  lia< 
for  a  patent,  if  more  useful  or  cheaper.  See 
Webster  on  Sub.  Matler,  25,  note,  and  Cnrtii 
on  Patents,  sec.  8;  Phillips  on  Patents,  IH,  if 
there  be  any  contrivance  connected  witk  IL 
~  -  II. 


Indeed,  why  shmild  It  not  be  tnffidentt  A  new  Where  tbe  United  Stain  were  the  plBlntias,  and 

mode  of  operating  or  4  new  composition  to  pro-  J'tiJ^dS^dlSt.  Md*^a*pVilcStlon"S  made  (or  I 

duca  better  results  is  the   daily   ^ound  for  a  mandamus  to  compel  tbe  Secretary  ol  tbe  Treaaury 

paUnt.     AU  which  the  Act  of  CongreBB  itielf  t?   credit   tbe   defendant   ""«"''"   ^J"   °J,fl'5S 

requires  it  that  the  invention  be  for  "any  new  pa^tbl'aa'Eoe.  ihe^m™amiiB  wa.'properiT  refused 

and  useful  improvement  on  any  art,  machine,  bj  tbe  Circuit  Court.     For  a  maQdamua  will  onlr 

manufacture,  or  composition  of  matter,"  etc.    6  lie  again et  a  ministerial  oBeer  to  do  some  mln'«- 

SUt.  at  Lar^  p.  nQTsee.  «■    Must  it  not  then  LVfIp?op?ri;"  ''"'  ""'  ^"'"  ""  "  ""   *  "* 

be  considered  such  an  improvement,  if  operat-  Be-^—    *>-- 

ing  with  new  materiala  both  cheaper  and  more  i,»^(  ^^^         ^^  ^_,_, 

dnrableT  prlatlon   bv    Congress. 

Who  cannot  realiu  that,  since  the  improved  To  sanction  a  judgment  tmder  a  plea  ol  aet-oS 

mod.  ol  ojtttoj  bortoj.=d  .h.ping,  th.  .ub-  ^""'J^-JUS  S-feX  »',  5,^  """  " 
stitution  of  iron  for  wood  m  many  manufact- 
urea  might  not  often  be  a  gain  in  strength  and 

durability,  quite  beyond  any  difference  in  ex-  rilHIS  case  was  brought  up  by  writ  of  error 

panse,  and  be  justly  patentablet     Who,  too,  -L  ^r<""  the  Circuit  Court  of  the  United  States 

would  not  deem  it  material  to  gain  by  the  use  f°T  tie  District  of  Columbia,  holden  in  and  for 

of  wood  or  leather,  or  a  cheap  metal,  instead  tl>e  County  of  Washington. 

of   told  and  silver,  for  some   manufacture   or  James   Reeside,  in  Iiis  lifetime,  was   one  of 

mechanical  purpose,  when  it  can  be  done  with  the  contractors  with  the  Postoffice  Department 

increased  beneflt  as  well   as  cheapneaa.      And  'o^  ^^^  transportation  of  the  mail,  and  claimed 

why  ia  not  h«  a  benefactor  to  the  community,  sundry  extra  allowances,   which   were   not   al- 

873*]    'and  to  be   encouraged  by   protection,  'owed  'by  the  Department.     In  consc-  .["ZTS 

who  Invents  a  use  of  so  cheap  an  earth  as  ciay  quenco   thereof,   a   dispute   arose   between   the 

for  knobs,  or  in  a  new  form  or  combination,  parties,  and  in  October,  1839,  the  United  States 

by  which  the  community  are  largely  gainers  I  brought  an  acUon  in  the  Circuit  Court  for  the 

On  the  whole  case,  then,  it  aeems  to  me  that  Eastern  Katrict  of  Pennsylvania  against  Kae- 

juatice  between  these  parties,  as  well  as  sound  "ide,   for   the    sum   of   $32,700.62,   which   they 

l(«al   principle,   requires   another   trial   on   in-    "'"' '  *"  *"" "'''  '''"' 

■tnietions  upon  some  points  omitted,  and  in- 
stmetions  in  some  other  respects  different  in 
law  from  what  were  given  in  this  instance  at 
tbe  first  trial. 


Order.  I 


'The  United  States  of  America  v.  James  Rm- 


TUb  cause  came  on  to  be  heard  on  tbe  tian- 

aeript  of  the  record  from  the  CSrcuit  Court  of  

th«  United  SUtes  tor  the  District  of  Ohio,  and       "Summons    case.— Real    debt    «32,709.82,    as 
was     arguad     by     counsel;     on     consideration    P^r  statement  of  account  from  Auditor  Post- 
wbereof.  It  is  now  here  ordered  and  adjudged    office  Department,  at  late  mail  contractor.  Exit 
by  this  court,  that  the  judgment  of  the  said    6th  Sept.  1837. 
Circuit  Court  in  thia  cause  be,  and  the  same  is        1837,  Oct.  11— Returned,  'Served.' 
bexabr  affirmed,  with  costs.  "1840,  January  26.— Interrogatories  filed  and 
ruled  for  comm'n  e.  p.  defendant  to  Bedford, 
Pennsylvania,  sec.  reg. 
"1840,  February  4. — Rule  on  plaintiffs  to  de- 
clare, see.  reg.;  18  interrogatories  filed  and  ruled 
tor  comm'n  e.  p.  defendants  to  Hollidaysburg, 
KABT  SSBSIDl,  Executrix  of  James  Reeside,   Pennsylvania,  sec.  reg. 

Plaintiff  in  Error,  "1840,  March  2.— Narr.  filed;   6th,  defendant 

_  pleads  payment;  replication  non  solvit,  and  is- 

.     ..      sues  and  rule  for  trial  by  special  jury  and  ca. 
ol     me       "1841^   March   2.— Agreement   for  taking  the 
deposition   of   Richard   M.   Johnson,   a   witness 
„     .   ,  .  ,  J      J     _■     .  TT   o   *       ^OT  defendant  at  the  dty  of  Washington,  on 

Ho  jjidgmrat  «n  he  rwidwed  against  U.  a  for   f„ty-eight  hours'  notice  to  the  Auditor  Post- 
balance  found  due  defendant  on  set-off— man-    ^^gj^^  Dipartment,  filed. 

damn,  is  not  issuable  to  compel  payment  of       "i841,   August   4.-Agreement   taking   depo- 

debt  due  from  U.  B.  where  no  appropriation   ^-^^^^  „,   r^m.   JohnsM,  at  Frankfort,   Kin- 

nada  by  law.  tucky;   and  interrogatories  filed;  d^ositiou  of 

.     .    —  ....         R.  M.  Johnson  filed. 

.  tSSl  S.£S  E!Si"  ".  toJ'S'.lfc.'a""        ■■Ml.  OoloW  2!.-D,t™d„l  fl..d.  „oo  „- 

flsd  ta  their  verdict  tbe  amoant  that  tbe  platntis    sutnpsit  and  set-off  and  issues  and  ca.;  and  now 

la  Indebted  to,tlie  defeodanl,  and  according  to  fhelr    fa]  jury  being  called,  come,  to  wit:  Edward  C 

■ods  of  keeplnE  recorda  tbis  r**ult  Is  entered  by    i,;',,;,^  'q     w*  t„„.  '  ^n,     '„   f,         ,.     ,? 

va7  of  note ;   e.  «. ;    "new  trial  refuaed  and  ]udg-    Biddle,   S.   M.   Loyd,   Thomas   Connell,   George 

uuit  on  tbe  Terdlct."  McLeod,   Michael   F.   Groves,   John   C.   Martin, 

_.Ai^«?»*l»"%'.Sl.'K?',!TF"r'.K.t*?,*?.'''i;  William  C.  Hancock,  Joseph  Harrison,  Jr., 
itf  Pennsrlvanla.  it  don  not  lollow  tbst  It  Is  so  ,  e.  n  i  in-ii-  n  ,  n^-i..  ^'.  ' 
S  Urr^ICTTi  .i.rn„nrf  ai.i..  .loseph  Parker,  William   Parker,  William   Gib- 

son,  and   Thomas   Cook,   who  are   respectively 
if'S^Mti'tothiinsi'U^s^   XZ""'  "'"  »?'';■"«<>•  «tc.i  deposition  of  Pishey 
'  Thompson  filed.  ,-•  i 
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"1841,  December  8.— And  now  the  jurors 
aforeaaid,  on  their  oaths  and  aOirmationa  afore- 
Baid,  respectively  do  aay,  that  they  find  for  the 
defendant,  and  certify  that  the  plaintiffs  are 
indebted  to  the  defaadanl  in  the  Bum  of  $188,- 
406.06;  judgment  niai.  On  motion  of  Ueasrs. 
Read  &  Cadvrallader,  for  plaintiffs,  for  a  rule 
to  show  cause  why  a  new  trial  ebould  not  be 
granted,  and  for  leave  to  move  for  such  new 
trial,  on  exceptions  to  the  ruling  of  tbe  court 
on  questions  of  evidence  and  matters  of  law, 
274*]  •embraced  in  the  charge  of  the  court, 
without  such  motion  beine  deemed  a  waiver 
thereof,  the  motion  is  received;  notice  thereof 
to  be  given  to  the  opposite  counsel;  returnable 
Ist  nionday  in  January  next. 

"1841,  December  9.— Reasons  for  a  new  trial 
filed. 

"1842,  May  12,— Motion  for  a  new  trial  over- 
ruled; new  trial  refused,  and  judgment  on  the 
rerdict;  copy  of  aBsignment,  James  Reeside  to 
John  Grey;  and  copy  of  notice,  James  Heeside 
to  Postmaster -General,  Hied. 

"1842,  July  27.— Prscipe  tor  writ  of  error 
filed. 

'United  Statei,  Eastern  District  of  Pennsyl- 
vania, set. 

"I  certify  the  foregoing  to  be  a  true  and 
faithful  transcript  of  tbe  docket  entries  in  the 
kbore-named  suit. 

"In  testimony  whereof,  I  have  hereunto  sub- 


A.  D.  1847,  and  in  the  seventy-first  year  of  the 
independence  of  tbe  said  United  States. 

"George  Plitt." 

In  September,  1842,  James  Reeside  died,  and 
Mary  Reeside,  his  widow,  became  his  ezecv 
trix. 

On  the  4tb  of  November,  1S4S,  Mary  Rei 
side  filed  a  petition  in  tbe  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia,  i 
and  for  tbe  County  of  Washington.  The  peti 
tion  stated  the  above  facts,  and  with  it  wa 
filed  the  transcript  of  the  record  as  it  has  bee 
set  forth.    It  concluded  as  follows: 

"Wherefore,  your  petitioner  does  respectfully 
pray,  that  your  Honors,  tbe  premises  consid- 
ered, will  award  the  United  States  writ  of 
mandamus  to  be  directed  to  the  said  Robert  J. 
Walker,  Secretary  of  the  Treasury  Department 
of  the  United  States,  commanding  him — 

"First.  That  be  shall  enter  or  cause  to  be 
entered  upon  the  books  of  tbe  Treasury  Depart- 
ment of  the  United  States,  under  date  of  May 
12th,  1842,  a  credit  to  the  said  Jamee  Reeside 
of  tbe  sum  of  8188,498.06. 

"Second.  That  he  shall  pay  to  your  petition- 
er, as  executrix  as  aforesaid,  the  said  sum,  with 
interest  thereon  from  the  said  12th  day  of  May, 
1842. 

"And  your  petitioner  shall  ever  pray,  etc. 
"Mary  Reeside." 

The  Circuit  Court  ordered  that  the  motion 
for  a  nianiiamua  be  overruled,  and  the  prayi 
of  lln"  petitioner  rejected.  Whereupon  Mary 
Reeside  sued  out  a  writ  of  error,  and  brought 
the  case  up  to  this  court. 

27!i*l  Mt  was  argued  by  Mr.  Goodrich  for 
the  plaintiff  in  error,  and  Mr.  Crittenden  (At- 
torney-Gcneinl)  for  tbe  defendiiiit  in  error. 

Mr.  Goodrich,  for  the  plain tiS'  in  error,  made 
the  following  pointsi 


Tbe  application  for  relief.  In  the  court  k- 
w,  was  of  double  aspect.  First,  that  the 
Secretary  of  tbe  Treasury  be  directed  to  enter 
to  tbe  credit  of  James  Reeside,  under  proper 
date,  upon  the  books  of  the  Treasury  Depart- 
ment, tbe  amount  of  the  verdict  and  judgment 
aforesaid.  Second,  that  the  Secretary  of  the 
Treasury  be  directed  to  pay  the  unount  of 
such  credit,  with  interest  thereon,  to  the  com- 
plainant. 

Is  tbe  plaintiff  in  error  entitled  to  the  relief 
sought,  or  any  part  thereof!  It  may  be  urged 
that  the  United  Statea  cannot  be  sued.  As  a 
general  proposition,  it  may  be  admitted.  It  it 
equally  true  that  the  United  Statea  may  be 
sued  with  its  own  consent.  United  States  v. 
McLemore,  4  Howard,  28S;  Bill  v.  United 
States,  B  Howard,  389.  Its  officers.  In  their 
Ltative  capacity,  may  be  sued  with  con. 
scut  of  the  government.  The  right  of  the  dti- 
zen  againat  tbe  government  may  be  judicially 
ascertained,  if  the  Legislative  Department  m 
provide;  and  such  adjudication,  rightfully  b*i, 
must  be  conclusive,  unless  expresa  provision  to 
the  contrary  is  made.  The  judiciary  may  1* 
authorized  to  determine  the  right,  to  pasa  i 
judgment  or  decree  which  shall  .bind  the  goveni' 
ment,  and  may  not  have  authority  to  issue  eic- 
cution  against  tbe  government  or  its  propertj. 
It  is  equally  true,  that  it  is  the  duty  of  every 
government,  especially  of  the  United  States,  to 
provide  some  mode  for  the  ascertainment  wi 
liquidation  of  the  claims  of  the  citisen  againit 
tbe  government.  The  mode  adopted  in  Eng- 
land and  in  this  country,  in  many  cases,  is  by 
authorizing  a  resort  to  the  judiciary;  toot' 
times  such  resort  is  permitted  in  the  Srti  >>' 
stance,  but  generally  after  an  unsucceseful  tp- 
ilication  to  some  department  or  commiaaion. 
Vherever  the  United  States  have  authoriied 
ecourse  to  tbe  judiciary,  and  the  right  hw 
been  contested  or  settled  by  tbe  judiciiLry  in 
the  mode  prescribed,  such  judicial  action  upon 
the  right— I  speak  not  of  the  remedy^must  b* 
in  its  nature  conclusive  and  final.  Wheae'W 
and  wherever  a  judicial  tribunal  is  autborii''' 
to  pass  upon  any  matter  or  right,  and  it  deel 
pass  upon  it,  it  must  be  regarded  res  adjudicst*, 
subject  only  to  be  reversed  on  error.  Tb« 
United  States,  in  harmony  with  its  duty,  h*»' 
in  many  instances,  authorized  the  judieiarj  ^ 
determine  controverted  questions  between  tbe 
and  the  government.  Some  of  thoM 
tnocn  ore  submitted,  for  the  purpose  of  an^ 
ogy,  and  for  tbe  deductions  which  they  »ffo" 
in  aid  of  the  construction,  'which  will  I'*'* 
be  relied  upon,  of  the  statutes  which  must  cob- 
trol  the  present  case.  . 

4  Stat,  at  Large,  284,  May  23,  1828,  cb.  TO, 
sec.  8.  In  which  provision  is  made,  thst  p^ 
vate  land  claims  in  Florida,  not  finally  eettlf* 
by  tbe  commissioners,  may  be  decided  by  tf^ 
judfie  of  the  Superior  Court  for  the  distn^ 
within  which  the  lands  are,  provided  the  cUi^l 
shall  have  been  previously  presented  for  "' 
lowance  to  the  comniiesioner,  register,  or  'f' 
ceiver.  Sec.  7  provides  an  appeal  to  ^ 
Supreme  Court  of  the  United  States.  See.  '* 
that  the  decisions  shall  be  final  between  w' 
United  i>tatea  and  the  claimant.  Under  Uj* 
statute,  an  appeal  in  one  case  was  Uken  to  tB" 
but  dismissed,  because  the  oririoal  •*" 
t  made  within  the  tim*  ^ 
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scribed.  0iiited  States  ▼.  Marvin,  3  Howftrd, 
B20.  The  power  of  the  court  to  pass  a  valid 
decree  upon  a,  proper  application  was 
doubted. 

3  Stat,  at  Large,  091,  Mt.j  7,  1822,  ch.  98. 
An  Act  to  empower  the  citj  of  Washington  ta 
■hain  tlie  piiblic  grounds.  In  sec.  6  it  ia  pro- 
vided, tliat  the  proprietors  may  institute  a  bill 
in  equity  in  the  nature  of  a  petition  of  right, 
against  the  United  States,  in  the  Circuit  Court. 
fiec.  8,  suita  to  be  conducted  according  to  the 
rulei  of  courts  of  equity.  Sec.  9,  an  appeal 
may  be  taken  to  the  Supreme  Court,  and  if  no 
appeal,  the  judgment  of  Circuit  Court  to  be 
final.  Van  Neas  v.  City  of  Washington  and 
United  St&tes,  4  Peters,  ^Z,  ia  a  case  under  this 
statute.  On  pa^  266,  Mr.  Taney,  arguendo. 
Bays;  "It  submits  their  rights  to  judicial  de- 
cision. In  aubmitting  to  such  a  trial  and  de- 
cision tliey  (the  government)  place  themselves 
OD  the  ground  of  contract,  and  waive  any 
rights  their  sovereignty  might  give.  For  it 
would  be  absurd,  indeed,  to  suppose  that  the 
United  States  gave  to  the  court  the  mere  power 
of  hearing  a  cause,  when  that  hearing  could 
produce  no  judicial  reault."  The  cottft,  Mr. 
Justice  Story  giving  the  opinion,  say:  "It  is 
not  necessary  to  consider  whether  the  bill  is  so 
framed  as  to  enable  tbe  court  to  pass  a  defini- 
tive decree  against  the  United  States;"  thus  by 
implication  admitting  the  power  of  the  court 
to  pass  a  binding  decree  in  a  proper  case.  Pass- 
ing  from  these  general  considerations,  I  sub- 

L  The  verdict  and  judgment  of  the  court 
thereon,  in  the  Circuit  Court  of  Pennsylvania, 
in  the  suit  United  States  v.  James  Reeside,  is  a 
legal  adjudication  that  the  United  States,  at 
the  time  of  its  rendition,  were  indebted  to 
him  in  the  sum  therein  named,  the  validity  of 
which  is  not  open  to  contestation,  except  upon 
writ  of  error;  that  plaintifl'  is  now  entitled  to 
have  an  entry  to  his  credit,  of  the  amount  so 
decreed,  upon  the  books  of  the  Treasury  De- 
pertment. 

17  7']  *This  position  results  in  an  inquiry 
iuta  the  extent  of  the  jurisdiction  of  the  Circuit 
Court  of  FennsyUania.  I  submit  that  tlie 
court  had  jurisdiction  to  pass,  with  the  aid  of 
the  jury,  upon  all  claims  presented  by  Rcesidc, 
which  he  had  previously  exhibited  to  the  proper 
dq)aj*tiiient,  and  which  bad  been  by  such  de- 
partment disallowed.  The  jurisdiction  may  be 
matained  upon  two  grounds: 

let.  The  court  rightfully  exercised  jurisdic- 
tion under  a  provincial  statute  of  Pennsylvania, 
paaaed  in  ITOG,  known  es  the  Defalcation  Act. 
Thie  Act  says:  "If  it  appears  to  the  jury  that 
the  plaintiff  is  overpaid,  then  they  shall  give 
tm  their  verdict  for  the  defendant,  and  withal 
«ertify  to  the  court  how  much  they  find  tbe 

Jilaintiff  to  be  indebted,  or  in  arrears  to  the  de- 
eudant  more  than  wil)  answer  the  sum  or  debt 
demanded,  and  the  sum  or  sums  so  certified 
•haill  be  recorded  with  the  verdict,  and  shall  be 
deemed  as  a  debt  of  record.  And  if  the  plain- 
tiff fail  to  pay,  defendant  for  recovery  shall 
hftve  scire  facias,  and  have  execution  for  the 
same  with  costs  of  that  action."  Has  this  Act 
been  adopted  by  the  Circuit  Court  of  the  United 
Btktes  within  the  District  of  Pennsylvania,  or 
bj  t^  Judiciary  Act  of  the  United  States!  If 
•o,  hm*  it  been  adopted  in,  m'  can  it  be  applied 

IS  J,.  «a. 


to,  cases  in  which  the  United  States  are  a 
party!  In  suits  between  citizens  litigating  in 
the  Circuit  court  of  Pennsylvania,  there  can  be 
no  doubt  it  is  obligatory.  If  not  applicable  to 
cases  in  which  the  United  States  are  parties, 
such  result  follows  from  one  of  two  causes: 
first,  the  United  States  are  not  bound  by  State 
statute,  or  by  any  statute,  unless  specially  . 
named;  second,  because  the  court  had  no  power 
to  issue  execution  against  the  United  States;  in 
other  words,  no  part  of  this  Act  is  applicable, 
because  some  of  its  provisions  may  not  be- 
The  first  can  have  no  influence,  because  the 
United  States,  when  it  voluntarily  becomes  a 
suitor  in  any  court,  must  submit,  and  does  sub- 
mit, to  the  same  rules  and  mode  of  proceeding 
which  apply  to  any  other  suitor.  The  practice 
and  rules  of  the  court  constitute  the  law  of  the 
court.  The  government  or  sovereign,  when  a 
suitor,  is  bound  by  the  same  rules  of  evidence 
as  any  other  suitor,  unless  there  is  some  statute 
provision  to  the  contrary,  except  in  some  mat- 
ters of  presumption,  not  applicable  to  this  in- 
quiry. These  principles  are  sustained  by  the 
reasoning  of  the  court  in  the  case  of  King  of 
Spain  V.  Hullet  et  al.,  1  Clark  &  Finnelly,  333, 
which  was  a  suit  brought  by  a  foreign  sover- 
eign in  his  political  capacity.  The  court  he)d 
he  was  bound  by  the  rules  and  practice  of  the 
court  which  were  applicable  to  ordinary  suitors, 
and  like  them  was  held  to  answer  a  cross  bill 
personally,  and  upon  oath.  As  to  the  second 
supposed  reason,  the  inability  *of  the  [*27S 
court  to  issue  execution  or  scire  facias  against 
the  United  States,  it  does  not  follow  that  the 
right  cannot  be  determined  because  there  is  no 
remedy,  or  a  different  one  than  that  prescribed 
by  the  Act.  That  this  act  was  regarded  by  the 
Circuit  Court  as  one  of  its  modes  or  rules  of 
proceeding,  adopted  by  rule  or  long  practice, 
or  as  embraced  in  the  Judiciary  Act,  adopting 
the  course  of  proceedings  of  the  several  state 
courts,  is  apparent  from  the  record  exhibited 
in  the  printed  case.  I  do  not,  however,  con- 
sider it  of  any  consequence  whether  this  colonial 
Act  is  applicable  or  not. 

2d.  The  jurisdiction  of  the  Circuit  Court  of 
Pennsylvania  is  sustained  and  conferred  by 
statutes  of  the  United  States.  It  will  be  ad- 
mitted, I  presume,  that  the  (^rcuit  Court  bad 
a  right  to  pass  upon  some  of  the  items  which 
James  Iteeside  set  up.  It  must  be  granted,  I 
suppose,  that,  so  far  as  the  court  and  jury  right- 
fully passed  upon  any  items  of  credit  claimed, 
the  adjudication  is  conclusive,  and  cannot  be 
again  a  proper  subject  of  contestation  as  to  the 
question  of  right.  Items  thus  allowed  become 
debts  of  record.  Tbe  accounting  officers  of  the 
government  are  bound  to  pass  upon  all  claims 
presented  to  them,  without  reference  to  the 
number  or  amount  of  the  debits  of  tbe  govern- 
ment against  the  party  applying.  If  a  suit  is 
subsequently  instituted  by  the  United  State.* 
against  a  supposed  debtor,  he  has  a  right  to 
present,  for  the  consideration  of  the  court  and 
jury,  all  items  for  which  he  had  previously 
claimed  a  credit  at  the  department,  without 
any  reference  to  the  number  or  amount  of  tbe 
debits  aj;ainst  him.  There  is  and  can  be  no 
other  limit,  so  far  ns  the  right  is  concerned. 
After  the  decision  of  the  court  and  jury,  the 
items  allowed  by  them  go  to  the  credit  of  tbe 
party  upon  the  books  of  the  department',  Uw^ 
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coDstltuU  creditB,  if  I  Duty  so  say,  judicially 
placed  upon  the  books  of  the  department,  and 
when  thus  placed  there  by  the  decree  of  the 
court  to  which  they  had  been  referred,  they 
cannot  be  erased,  bul  must  be  considered  as 
definitely  settled.  I  now  proceed  to  inquire 
whether  these  views  are  BUBtained  by  the  stat- 
utes, and  to  what  extent  tbejr  authorize  the 
court  to  adjudicate  upon  credits  claimed  by  n 
defendant,  against  whom  the  United  States 
have  instituted  a  suit. 

1  Stat,  at  Large,  06,  Sept.  2,  1789,  ch.  12,  is 
an  act  to  establish  the  Treasury  Department, 
by  the  third  section  of  which  the  Comptroller 
ehall  direct  prosecutions  for  debts  that  are  or 
shall  be  due  to  the  United  States.  By  the  sixth 
section  it  is  made  the  duty  of  the  register  to 
keep  an  account,  etc.,  of  all  debts  due  to  or 
from  the  United  States. 

1  Stat,  at  Large,  73,  Sept,  24,  1789,  ch.  20. 
The  Judiciary  Act,  the  eleventh  section  of 
279*]  which  authorizes  the  circuit  courts  *to 
entertain  jurisdiction  where  the  United  States 
may  be  a  party.  There  can  be  no  reasonable 
intendment  or  presumption,  that  the  jurisdic- 
tion thus  conferred  is  not,  when  exercised,  con- 
clusive and  final  as  to  the  right  contested;  on 
the  other  hand,  such  must  be  the  effect. 

1  Stat,  at  Large,  Ml,  March  3,  1786,  ch.  48 
(repealed).  This  statute  provides  for  the  set- 
tlement and  ascertainment  of  a  certain  cIbbb  of 
debts  due  to  the  government.  The  officers  in- 
trusted to  act  are  to  dedde,  upon  principles  of 
equity,  upon  all  claims  made — not  merely  upon 
an  amount  sufficient  to  absorb  the  govemmcnt 
debits — and  the  decision  is  made  final.  Upon 
the  same  principle,  it  is  submitted  that,  in  cases 
where  recourse  to  the  judiciary  is  permitted, 
the  decision  must  be  upon  all  claims  which  the 
party  has  a  right  to  make,  in  the  absence  of 
any  provision  to  the  contrary,  and  tlie  decision 
should  be  regarded  as  final.  It  would  be  mere 
mockery  to  authorize  the  judiciary  to  examine 
and  adjudicate  upon  a  matter,  unless  such  ad- 
judication is  to  be  tinal. 

1  Stat,  at  Large,  512,  March  3,  1797,  ch.  20. 
This  act  provides  for  the  settlements  of  accounts 
between  the  United  States  and  receivers  of 
public  money.  It  is  all  accounts— not  so  many, 
and  so  many  only,  as  shall  equal  the  debits. 
The  fourth  section  autborizes  the  court  to  pass 
upon  all  items  of  credit  which  have  been  pre- 
sented to  the  Treasury  Department,  and  there 
disallowed.    No  other  limit. 

3  Stat,  at  Large,  366,  March  3,  1817,  ch.  46, 
sec.  2,  provides  that  all  claims  and  demands 
whatever,  by  the  United  States  or  against  them, 
and  all  accounts  whatever  in  which  the  United 
States  are  concerned,  either  as  debtors  or  as 
creditors,  shall  be  adjusted  and  settled  in  the 
Treasury  Department. 

3  Stat,  at  Large,  592,  May  15,  1820,  ch.  107, 
BBC.  4:  Certain  officers  are  authorized  to  deter- 
mine certain  claims,  and  issue  warrants  to  en- 
force payment;  in  which  case  an  appeal  is  al- 
lowed to  the  judiciary.  The  eighth  section  of 
this  Act  requires  the  clerks  of  the  district  and 
circuit  courts,  at  the  close  of  each  term,  to  re- 
turn to  the  proper  officer  a  list  of  all  judgments 
and  decrees  during  the  term,  to  which  the 
United  States  are  parties,  showing  the  amount 
which  has  been  so  adjudged  or  decreed  for  or 
■gainst  the  United  States.  From  this  provision 
CBS 
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it  is  apparent  that  the  jurisdiction  of  the  eooft 
is  not  all  on  one  side;  it  may  pass  a  judgment 
or  decree  against  the  United  State*.  It  may 
pass  upon  all  claims  previously  rejected  by  the 
department. 

3  Stat,  at  Large,  770,  March  I,  1823,  eh.  37, 
sec.  1:  This  statute  authorizes  certain  accounts, 
in  relation  to  which  there  are  no  vouchers,  to 
l>e  settled  upon  equitable  principles,  by  the  ac- 
counting 'officers,  provided  the  amount  [*8S0 
allowed  shall  not  exceed  the  debits.  This  is 
the  only  statute  which  confines  and  limits  the 
amount  of  credits  which  may  be  allowed  to  the 
amount  of  debits.  The  reason  of  the  distinc- 
tion is  obvious — the  accounts  are  to  be  adjusted 
upon  equitable  principles,  and  without  requir- 
ing vouchers. 

4  Stat,  at  Large,  414,  May  29,  1830,  ch.  153, 
sec.  6:  The  Solicitor  of  the  Treasury  is  re- 
quired to  report  to  the  proper  officer  all  credits 
allowed  by  due  course  of  law  on  any  suits  un- 
der his  direction.  There  does  not  seem  to  be 
any  doubt  as  to  the  extent  of  credits  which, 
under  this  statute,  may  be  allowed  I^  dns 
course  of  law;  all  credits  disallowed  t^  the  me- 
counting  officer  may  be  set  up  by  a  party  sosd 
by  the  United  States,  and  if  proved,  allowed, 
and  thereupon  be  reported  aa  credits  thus  ■)- 

4  Stat,  at  Large,  563,  July  6,  1832,  eh.  IH: 
Certain  judgments  against  the  State  of  Virginia 
to  be  paid  by  the  United  States.  In  the  third 
section  the  Secretary  of  the  Treasury  is  author- 
ized to  pay  claims  where  no  judgment  haa  been 
recovered,  upon  the  same  principles  which  tbt 
court  had  adopted  In  the  cases  before  it;  that 
reposing  confidence  in  the  judgment*  of  tb* 
court.  As  to  the  correctness  of  the  judgments 
rendered,  the  United  States,  although  not  par- 
ties, make  no  question  or  revision. 

6  Stat,  at  I-srge,  80,  July  2,  1636,  ch.  270, 
Postoffice  Department.  The  fifteenth  SMtion  of 
this  act  provides  that  no  claim  for  a  credit  shall 
be  allowed  upon  any  trial,  except  such  as  shall 
have  been  presented  to  the  auditor,  and  ahall 
have  been  disallowed.  In  other  words,  every 
claim  thus  exhibited  and  disallowed,  in  tbr 
event  of  a  suit  against  the  party,  shall  be  ad- 
judicated by  the  court.  Here  is  no  limit  as  to 
the  amount  which  the  court  may  allow. 

I  have  thus  shown  that  the  Circuit  Court  had 
jurisdiction  to  adjudicate  upon  the  erediti, 
which  James  Reeside  claimed  in  the  litigatioa 
between  him  and  the  United  States. 

1  now  proceed  to  show  that  the  credits  al- 
lowed in  this  way,  by  due  course  of  law,  ate 
to  be  placed  upon  the  books  of  the  Department 
to  the  credit  of  the  party  making  them. 

1  Stnt.  at  Large,  433,  March  3,  1795,  ch,  45, 
sec,  3  (obsolete),  which  provides  that  credits  for 
loan  of  money  to  the  government  ahall  be  en- 
tered upon  books  of  the  Treasury  Depsrtment 

1  Stat,  at  Large,  441,  March  3,  1795,  ch.  48. 
sec.  2:  Provision  is  made  for  the  adjustment 
of  debts  due  to  and  from  the  United  States, 
and  when  claims  arc  allowed  in  the  mode  pre- 
.'scribed,  credit  is  to  be  passed  therefor  upon  the 
public  books  of  account. 

■3  Stat,  at  LavLi,..  r,<t2.  May  15,  1820,  f  SBI 
ch.  107.  sec.  7.  II  i*  the  duty  of  the  district 
attorneys  to  confirm  in  all  suits  to  the  direc- 
tions of  the  acful  of  the  Treasury.  And  \m- 
mediately  at  the  end  of  each  term  of  the  court 
Howard  11. 
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within  their  district,  to  forward  to  the  agent  of 
the  Treasury  a,  statement  of  the  cases,  and  their 
diapoHition,  in  which  the  United  States  are  a 
party.  The  eighth  section  requires  the  clerka 
to  malce  returns  to  the  agent  of  the  Treasury, 
with  a  list  of  all  judgments  and  decrees,  in 
cases  to  which  the  United  States  may  be  a 
party,  showing  the  amount  which  has  been  so 
adjudged  or  decreed  for  or  against  the  United 
States. 

4  Stat,  at  Large,  414,  May  29,  1S30,  cfa.  1 
aec.  2:     Ketums  to  be  made  to  the  solicitor 
atead  of  the  agent  of  the  Treasury.      The  fifth 
section  authorizes  the   solicitor   to  control   all 
suits  in  which  the  United  States  may  be  a  par 
ty.    By  the  sixth  section  he  is  required  to  re 

Eort  by  the  proper  officer  all  credits,  allowed 
f  due  course  of  law,  on  any  suits  under  his 
direction. 

6  SUt.  at  Lsirge,  80,  July  2,  1836,  ch.  270, 
Poatoffiee  Department,  sec.  10,  requires  the  dis- 
trict attorney  to  forward  to  the  Auditor  of  the 
Postol&ce  Department  a  statement  of  alt  judg- 
ments, etc.,  m  suits  growing  out  of  that  de- 
partment. These  statutes  clearly  show  the 
jurisdiction  of  the  circuit  courts,  and  that  all 
credits  allowed  shall  be  entered  upon  the  prop- 
er public  books  to  the  credit  of  the  party 
malcing  them. 

I  submit  that  the  construction  of  these  stat- 
utes which  I  haTc  suggested  has  been  confirmed 
•nd  uniformly  acted  upon  by  the  courts- 
do  not  say  the  position  has  been  presented  ii 
express  terms,  a*  now  presented,  but  it  is  a 
necessary  implication  from  the  course  of  ad- 
judication which  has  been  pursued.  Defend- 
ants in  suits  brought  by  the  United  States  have 
«ften  relied  upon  a  claim  for  credits  in  amount 
exceeding  the  debits,  and  no  counsel  or  court 
has  objected  to  the  consideration  of  them. 

United  States  v.  Giles,  9  Cranch,  212:  In 
this  case,  the  limit  assumed  by  counsel  for  the 
government  was  to  debits  which  had  been  dis- 
allowed by  the  accounting  officers. 

United  SUtes  v.  Wilkins,  8  Wheat.  136:  Not 
merely  legal,  but  equitable  claims,  are  to  be  al- 
lowed to  debtors  of  the  United  States,  by  the 
proper  officers.  No  limit  is  made  to  the  nature 
or  origin  of  the  claim  for  a  credit,  although  it 
was  not  connected  with  the  claim  sought  to  be 
recovered  by  the  government.  The  court  re- 
fer to  the  Act  of  March  3,  1797,  and  say,  the 
object  of  the  Act  seems  to  be  to  liquidate  and 
adjust  all  accounts  between  the  parties,  and  ' 
require  a  judgment  for  such  sum  oatv  as 
equitably  due  from  the  defendant.  In  tl 
ease  the  mind  of  the  court  was  not  directed 
3Sa*]  to  a  case  in  which  a  'balance  might  be 
doB  the  defendant,  which  circumstance 
not  sufficient  to  change  and  confine 
fxinstruction  of  the  statute  to  such  case 
waa  before  the  court.  If  so,  the  great  object  of 
the  statute,  which  is  a  liquidation  and  adjust- 
ment of  all  accounts  between  the  parties,  would 
be  defeated-  So,  also,  it  would  result,  in  those 
eaaes  where  suit  is  brought,  if  the  view  pre- 
sented is  not  sound,  that  the  power  of  the  court 
is  less  than  that  of  the  accounting  officers,  from 
whose  decision  the  institution  of  a  suit  is  in  ef- 
fect, although  not  in  form,  an  appeal. 

Walton  ¥.  United  States,  9  Wheat,  B51:  In 
wbich  the  court  say,  if  any  item  of  defendant's 
aeconai  haa  been  improperly   rejected   by   ac- 
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counting  officer,  it  ie  to  be  restored  to  hit- 
Van  Ness  V.  aty  of  Washington  and  United 
States,  4  Peters,  232. 

Bx-parte  Watkins,  3  Peters,  193:  In  which 
the  court  say  a  judgment  in  its  nature  con- 
cludes the  subject  on  which  it  is  rendered. 

Hunter  v.  United  States,  5  Peters,  IS5:  The 
same  rules  of  contract  are  applicable  where 
the  sovereign  is  a  party,  as  between  individuals. 
The  court  make  a  ^stinction,  where  the  gov- 
ernment is  concerned,  between  the  right  ani) 
the  remedy. 

United  States  v.  Nourse,  t  Peters,  470:  The 
court  below  found  a  balance  due  the  defendant. 

United  States  v.  Nourse,  9  Peters,  S:  The 
judgment  between  the  parties  in  6  Peters  was 
held  conclusive. 

United  States  v.  Arredondo,  6  Peters,  711, 
715,  719:  When  the  United  States  consent  ti> 
be  sued,  and  submit  to  judicial  action,  the 
rights  of  the  parties  are  to  be  determined  upon 
the  same  principles  as  between  man  and  man. 

United  States  v.  Dunn,  6  Peters,  51;  United 
States  V.  McDuniel,  7  Peters,  1 ;  United  States 
V.  Ripley,  7  Peters,  18;  United  States  v.  Fille- 
brown,  7  Peters,  28;  United  States  v.  Perche- 
man,  7  Peters,  61:  No  limit  of  the  jurisdiction 
of  the  court  to  items  equal  in  amount  with  the 
debits   was   suggested. 

United  States  v.  Jonea,  8  Peters,  376:  Court 
say,  the  defendant  may  retain  the  credits  al- 
lowed, may  deny  the  debits,  and  claim  credits 
disallowed;  thus  making  no  distinction  as  to 
the  right  of  the  party,  depending  upon  the  state 
of  accounts  between  him  and  the  government. 

United  States  v.  Hawkins,  10  Peters,  125: 
Claims  exceeding  the  debits  were  passed  upon 
without  objection. 

United  States  v.  Bank  of  Metropolis,  16  Peters, 
37T:  "When  United  States  becomes  party  to 
a  negotiable  instrument,  it  has  all  the  rights 
and  incurs  all  the  responsibilities  of  individuals 
who  are  parties  to  such  instruments.  There  is 
no  difference,  except  'that  the  United  [*ii8S 
States  cannot  be  sued.  But  if  the  United  States 
sue,  and  the  defendant  holds  its  negotiable  pa- 
per, the  amount  of  it  may  be  claimed  as  a  credit, 
if  after  presentation  to  the  accounting  officer  it 
has  been  disallowed,  and  it  should  be  allowed 
by  a  juTj  OS  a  credit  against  a  debt  claimed  by 
United  States."  Suppose  a  suit  In  which  the 
United  States  present  a  claim  for  five  thousand 
dollars,  and  the  defendant  exhibits  a  valid  bill 
of  exchange  for  {10,000,  upon  which  the  gov- 
ernment are  liable,  upon  what  part  of  this  bill 
are  the  court  to  pass!  For  how  much  is  he  to 
have  credit  upon  the  public  books?  I  sub' 
mit,  that  the  adjudication  of  the  court  must 
extend  to  the  whole  amount  of  the  bill, 

Gratiot  v.  United  States,  4  Howard,  80-110: 
In  this  case  defendant  claimed  a  balance  and 
no  objection  was  made  to  a  consideration  of  all 
the  items. 

Bigclow  V.  Polger,  2  Metcalf,  256:  "When  a 
defendant,  in  a  su't  by  an  administrator  of  an 
insolvent  estate,  lilc.t  in  set-off  a  claim  larger 
than  the  one  on  which  he  is  sued,  he  is  entitled 
to  judgment  for  the  balance.  The  judgment 
is  to  be  certified  to  the  judge  of  probate,  and 
by  him  added  to  the  list  of  claims." 

Feck  V.  Jennees,  7  Howard,  612:  The  court 
rendered    a    special    itidgment,   to    aKevro.-^W^'^ 
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its  jurisdiction,  to   protect   the   rights   of   the 

VoorhecB  v.  Bank  of  United  States,  10  Peters, 
449;  Every  sot  of  a  court  muBt  be  presumed 
to  have  been  rightly  done  until  the  contrary 
appears.  Lytle  t.  State  of  Arkansas,  9  How- 
ard, 333;  Statutes  of  1845-16,  cli.  00,  p.  69. 

U.  Assuming  that  the  Circuit  Court  of  Penn- 
aytvaniai  had  jurisdiction  to  pasa  upon  alt  items 
which  had  been  disallowed,  and  that  the  cred- 
its thus  allowed  must  be  pissed  to  the  credit  of 
James  Beeaide  upon  the  public  books,  as  hav- 
ing been  put  there  by  due  course  of  law,  is  the 
remedy  of  the  plaintiff  (assuming  for  the  pres- 
ent she  has  a  remedy)  against  the  Secretary 
of  the  Treasury,  or  against  the  Postmaster- 
General,  in  whose  department  the  claim  had  its 

3  Stat,  at  Large,  SSO,  March  3,  ISIT,  cIl  45, 
MC.  2:  "All  claims  and  demands  what«Ter  by 
the  United  States  or  against  them,  and  all  ac- 
counts whatever  in  which  the  United  States  are 
concerned,  either  as  debtors  or  creditors,  shall 
be  adjusted  and  settled  in  the  Treasury  Depart- 

Thia  prima  facie  points  out  the  place  of  ad- 
justment, and  must  be  so  regarded  until  the 
contrary  is  stiown.  This  adjustment  and  set- 
tlement means  liquidation,  payment.  The 
words  must  be  construed  with  reference  to  the 
subject  matter  and  purpose  to  be  accomplished; 
284"]  the  provision  was  not  merely  *to  ascer- 
tain the  amount  of  indebtment  of  the  govern- 
ment. It  may  be  said  that  this  has  no  applica- 
tion to  contracts  originating  in  the  Postoffiee 
Department.  Be  it  so;  a  more  recent  statute 
settles  the  matter. 

6  Stat,  at  Large,  80,  July  2,  1838,  sec 
By  this  statute,  the  Treasury  is  to  pay  debts  of 
Postoffiee  Department.  6  Stat,  at  lirge,  732, 
March  3,  184.^,  ch.  43,  sec.  22. 

Ilf.  Assuming  that  tbc  amount  due  Geeside, 
as  found  by  the  court  and  jury,  must  he  put  to 
his  credit  on  the  books  of  the  Treasury  De- 
partment, has  the  plaintiff  any  remedy?     And 

It  the  views  are  correct  which  have  been 
presented,  the  amount  due  Reeside  must  be  re- 
garded  as  a  debt  of  record,  as  a  debt  judicially 
ascertained,  and  no  lonjrer  open  to  contestation 
The  Secretary  of  the  Treasury  has  no  discre 
tion  as  to  tlie  amount  due,  or  as  to  the  pro- 
priety of  putting  the  credits  upon  the  books.  It 
is  then  like  any  other  debt  which  is  to  be  pa:  ' 
Formerly,  many  debts  were  paid  by  the  Coi 
missioners  of  Loan;  afterwards,  by  the  Unit 
States  Bank.  Now,  all  debts  are  to  be  paid  by 
the  Secretary  of  the  Treasury. 

1  Stat,  at  Large,  65,  September  2,  1780,  ch. 
12;  1  Stat,  at  I.^rge,  512,  March  3.  1707,  ch. 
■  20;  5  Stat,  at  Large,  80,  July  2,  1836,  ch,  270, 
Kcc.  10;  5  Stat,  at  Large,  752,  March  3.  1845,  ch. 
71.  sec.  4,  which  provides  that  accounts  settled 
nt  the  Treasury  Department  shall  not  I 
opened.  The  last-cited  statute  also  providt 
that  the  accounting  officers  sliall  not  pass  upon 
claims  not  presented  within  six  years. 

5  Stat,  at  Large,  112,  July  4,  I83S.  ch.  353. 
sec.  10,  by  which  the  Secretary  of  the  Treas. 
ury  is  authorized  and  directed  to  pay,  out  of 
any  money  in  the  Treasury  not  otherwisi 
propriatcd,  any  outstanding  debts  of  the  United 
tit  ales,  ond  the  interest  thereon.  I  submit  that 
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an  account  settled  by  the  court.  In  omsea  where 
the   United   States   bring  suit,  and   the   result 
entered  upon  the  books,  must  be  regarded  u 
Qsed,  and  as  a  debt  to  be  paid. 

Stat,  of  1846-47,  123,  February  9,  1847:  llia 
Secretary  of  the  Treasury  is  to  pay  interest  on 
all  the  public  debt  authorized  by  law.  This 
includes  debts  of  every  description,  without 
reference  to  their  origin. 

It  may  be  said  that  the  suit  waa  not  tnati- 
tuted  within  six  years,  and  is  therefore  barred. 
Such  defense  was  not  set  up  in  the  court  below, 
cannot  be  set  up,  because  the  limitation  of 
six  years  refers  undoubtedly  to  the  oiigina] 
;laim  to  be  made  to  the  accounting  officers.  See 
itatute  already  cited,  March  3,  1845,  ch.  71,  aee. 
I,  and  Stat,  of  1846-46,  May  7,  1846;  ch.  13. 
Assuming  that  the  party  is  entitled  to  remedy, 
is  it  by  a  mandamusT  *I  submit  that  [*2S& 
such  is  the  proper  remedy,  and  the  only  remedy. 
Marbury  v.  Madison,  1  Cranch,  137;  Kendall  v. 
United  States,  12  Peters,  524;  Ferguson  v.  Kin- 
noul,  9  Clark  &  Finnelly,  251;  The  King  T. 
Commissioner  of  Treasury,  5  Ner.  A  Mum. 
589;  Kendall  v.  Stokes,  3  Howard,  87. 

le  case  of  Kendall  v.  United  States  is  a  d- 
and,  as  is  supposed,  conclusive  authority. 
In  that  case  a  statute  directed  a  particular  claim 
to  he  adjusted  in  a  particular  mode;  that  tke 
debt,  when  so  ascertained,  should  be  paid.  la 
:aae  before  the  court,  the  claim  of  the  party 
has  been  adjusted  and  adjudicated  in  a  moM 
pointed  out  by  general  statutes  applicable  to  a 

.SB  of  cases,  and  such  adjustment  has  resulted 
a  fixed,  certain  debt,  in  relation  to  which  do 
discretion  retnains.  This  debt,  like  auj  aad 
all  other  debts,  is  directed  by  general  atatutea, 
which  requirs  the  settlement  andadjustmeatot 
claims  to  be  paid.  The  eases  of  DecAtur  t. 
Paulding,  14  Peters,  497,  and  Brashear  v.  Ma- 
son, 6  Howard,  02,  do  not  conflict.  They  may 
well  be  distinguished  from  the  case  before  tha 
court.  Rex  v.  Nottingham  Old  Water-works 
Company,  J  Nev.  &  Perry,  493.  Coleridge, 
Justice,  says,  two  things  must  conspire  to  an. 
thorize  a  mandamus;  a  specific  legal  right,  and 
the  absence  of  an  effectual  and  efficient  rsM- 
edy  for  the  encroachment  of  that  right. 

Whether  there  is  any  money  in  the  Treaanry, 
or  appropriation  with  which  to  pay,  cannot 
arise  until  the  objection  Is  taken  in  tjie  conrt 
below. 

In  the  court  below,  the  court  diamissed  thi 
application  without  going  much  into  the  rea. 
sous.  Their  judgment  was  put  upon  two 
grounds — that  no  specific  appropriation  had 
been  made;  that  there  was  no  special  law  direct- 
ing its  payment.  When  the  original  contracts 
were  made  with  the  PostofBce  Departmoit, 
appropriations  were  made  to  meet  them;  and, 
by  subsequent  legialnlion,  tliu  detrts  of  the  Post- 
office  are  to  be  paid  by  the  Treasury;  ao,  where 
there  is  a  general  law  directing  the  adjustment 
and  payment  of  debts,  there  is  no  occasion  for 
a  special  act  to  direct  their  payment.  The  Sse- 
rctary  is  not  charged  with  discretion  in  theoae 
case  any  more  than  in  the  other.  The  eonit 
below  refer  for  their  reasons  to  an  opinioB 
given  by  them  in  :\IcElroth  v.  Mclntoah.  Tls 
I'iKi'S  arc  entirely  dissimilar.  In  that  case  tb 
validity  of  a  power  of  attorney  was  to  be  de- 
termined; the  claimant  tmder  the  power  ^  at- 
torney did  nut  stand  upon  the  public  books  u 
HowMd  11- 
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*  creditor  of  the  government.  A  moat  appro- 
priate answer  to  the  application  in  that  case 
might  have  been  given  in  a  single  word — -a 
claim  against  the  sovereign  cannot  be  Assigned 
except  with  hia  conaent,  expresa,  or,  as  in  the 
286*]  case  of  billa  of  exchange,  to 'which  he  ia 

*  partj  bj  implication.  The  opinion  of  the 
court  below  in  Uiese  two  cases  ma;  be  seen  in 
Uiw  Keporter,  Boston,  pp.  399  and  448,  Vol. 

Bj  tbe  eUtute  of  Julj  2,  1836,  eh.  270, 
•lre«d7  dted,  the  funds  of  the  Poatoffice  De- 
partment ore  transferred  to  the  Treasury;  the 
suits  are  to  be  under  the  guidance  of  the  Treas. 
ury,  and  all  future  appropriations  paid  by  it. 
Thia  most  be  regarded  as  a  transfer  of  the  for- 
mer appropriationa  made  from  year  to  year,  for 
the  services  which  Reeside  performed  during 
thdr  performance. 

By  the  itatute  of  March  3,  lB4G.ch.43,  sec. 
22  (5  Stat,  at  Large,  732),  it  ia  provided, that, 
if  the  postage  received  under  the  Act,  in  addi- 
tion to  an  annual  appropriation  of  $750,000,  is 
not  sufficient  to  meet  the  expense  of  the  depa.rt- 
ment,  the  deficiency  shall  be  paid  from  any 
money  in  the  Treasury  not  otherwise  appropri- 
ated- To  confine  this  provision  t,o  the  expenses 
of  the  department  which  might  accrue  after 
the  passage  of  the  act,  would  not  be  in  accord- 
uice  with  the  faith  or  duty  of  the  government; 
such  limited  oonstruction  ii  not  required  by  the 
language  or  purpose  of  the  statute. 

In  conclusion,  as  the  result  of  the  statutes 
«nd  authorities  relied  upon,  it  is  submitted,  that 
James  Beeside,  when  sued  by  the  United  States, 
hod  a  right  to  present  for  adjudication;  that 
the  court  had  jurisdiction  to  adjudicate  upon 
«Tery  claim  which  had  been  previously  made 
to,  and  disallowed  by,  the  proper  department; 
that  the  sum  allowed  to  him  by  the  court  should 
hava  been,  and  no  doubt  was,  at  the  time,  cer- 
tified to  the  proper  department;  that  thereupon 
it  should  have  been,  and  now  should  be,  en- 
tered to  hia  credit  upon  the  public  books  of 
account,  as  a  debt  due  from  the  United  Statca 
to  him,  in  relation  to  the  correctness  or  fitness 
of  which  the  accounting  officers  have  no  longer 
any  diacretion;  and  although  the  debt  origi- 
nated in  the  Poatoffice  Department,  by  force  of 
statutes  now  in  existence,  it  should  be  paid  by 
the  Treasury  Department;  the  duty  of  the  de- 
partment is  merely  ministerial. 

Mr.   Crittenden   made   the   following   points: 

1st.  That  the  said  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania  had  no  power 
or  jurisdiction  to  render  judgment  against  the 
United  States  for  theaaidsumof  !188,496.06,  or 
for  sjiy  omomit,  and  that  their  said  judgment  is 
therefore  null  and  void-  The  sovereign  power 
is  subject  neither  to  suit  nor  judgment  in  its 
own  courts,  unless  by  its  own  consent,  and  in 
thia  country  that  consent  can  only  be  given  by 
law.  Judiciary  Act  of  1789,  sec.  11,  I  Stat. 
a87»]  at  Large,  78;  I  Black.  Com.  206  'to 
269;  8  Story  on  the  Constitution,  154;  Briscoe 
V.  Bank  of  the  Commonwealth  of  Kentucky,  11 
Peten,  321:  United  States  v.  Hoar,  2  Maeon,  C. 
C  311. 

2d.  That,  if  said  judgment  be  valid  and 
trinding,  there  can  be  no  reason  why  the  same 
judicial  power  that  could  render  it  may  not  en- 
f<vce  it  1^  the  ordinary  process  of  execution; 
ajid  therefore  thars  eon  be  no  oceoeion  for  the 
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extraordinary  writ  of  mandamus,  which  can 
be  legally  resorted  to  only  where  there  is 
no    other    remedy.     Marbury    v.    Madison,     1 

Cranch,  62  et  aeq. 

3d.  That  if  any  force  or  virtue  can  be 
ascribed  to  said  judgment  (we  think  none  can), 
by  analogy  to  the  orders  or  decrees  of  English 
chancellors  upon  petitory  proceedings  before 
them  against  the  crown,  it  must  follow,  from 
the  same  analogy,  that  tbe  judgment,  like 
those  decrees,  is  persuasive  merely,  not  com- 
pulsory, and  therefore  moat  certainly  not  to  be 
enforced  by  mandamus.  I  Black.  Com.  241. 
242. 

4th.  The  writ  of  mandamus  can  be  properly 
issued  to  a  public  officer  only  to  compel  him  to 
perform  a  certain  act  which  he  ia  directed  by 
law  to  do;  an  act  ministerial,  and  not  involving 
the  eierciae  of  any  discretion. 

There  is  no  law  which  directs  the  Secretary 
of  the  Treasury  to  enter  on  the  books  of  the 
Treasury  a  credit  to  James  Reeside  for  the 
amount  of  this  judgment,  or  to  pay  the  same  to 
the  petitioner;  and  she  cannot,  therefore,  be 
entitled  to  tbe  mandamus  for  which  she  prays. 
Marbury  v.  Madison,  1  Cranch,  62;  Postmaster- 
General,  etc.  V.  United  States,  on  the  relation  of 
Stokes,  12  Peters,  624. 

6th.  It  doea  not  appear  that  Congreaa  have, 
in  any  way,  recogniiied  this  judgment,  or  their 
obligation  to  pay  it,  or  that  they  have  made 
any  appropriation  for  ita  payment,  and  there- 
fore the  mandamus  prayed  for  ought  not  to  be 
issued.  Constitution,  art.  I,  sec.  9,  1  Stat,  at 
Large,  16. 

Mr.  Justice  Woodbniy  delivered  the  optnion 

of  the  court; 

This  was  a  writ  of  error,  brought  to  reverae 
a  judgment  in  the  Circuit  Court  for  the  Dis- 
trict of  Columbia,  dismissing  a  petition  for  a 
writ  of  mandamus. 

The  mandamus  was  asked  for  by  the  plaintiff, 
OH  executrix  of  James  Reeside,  to  direct  the  de- 
fendant, as  Secretary  of  the  United  States 
Treasury,  to  enter  on  the  books  of  the  Treas- 
ury Department  to  the  credit  of  said  James 
the  sum  of  {188,406.06,  and  pay  the  same  to 
the  plaintiff  as  his  executrix.  The  grounds  for 
the  petition,  as  set  out  therein,  were,  that  the 
United  States  had  sued  Reeside  in  tbe  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  on  certain  poatoffice 
''contracts,  and  on  the  22d  of  October,  ['ass 
841,  he  pleaded  a  large  set-off,  and  tbe  jury, 
in  tbe  6th  of  December  ensuing,  returned  a 
verdict  in  bis  favor  on  the  aeveral  iasues  which 
had  been  joined,  and  certified  that  the  United 
States  were  indebted  to  him  in  the  sum  of 
$188,496.06;  and  that  on  the  12th  day  of  May, 
1842,  final  judgment  was  rendered  in  his  favor 
on  this  verdict,  which  has  never  been  paid,  but 
atill  remains  in  full  force. 

On  an  examination  of  the  record,  the  first 
objection  to  the  issue  of  a  mandamus  aeema  to 
be,  that  no  judgment  appears  to  have  been 
1,  such  as  is  set  out  in  the  petition,  in 
favor  of  Reeaide  for  the  amount  of  the  verdict. 

Certain  minutes  were  put  in  of  the  proceed- 
ings in  that  suit,  beginning  with  the  writ  in 
1837,  including  the  verdict,  and  coming  town 
to  May  12,  1642,  when  it  is  said,  "New  trial 
refused,  and  judgment  on  the  y^iisA." 
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But  these  Beem  to  be  the  mere  waste  docket 
minutes,  from  which  a  judgment  or  m  record  of 
the  whole  case  could  afterwards  be  drawn  up. 
They  do  not  contain  a  judgment  in  extenso,  nor 
are  they  a  copy  of  any  such  judgment.  But  if, 
by  the  lawa  or  practice  of  Feniuylvania,  these 
minuteB  may  be  used  instead  of  a  full  record,  it  is 
difficult  to  see  a  good  reason  for  allowing  them 
to  control  the  forms  and  the  principles  of  the 
common  law  applicable  to  them  in  the  courts 
and  records  of  the  United  States;  and  certainly 
they  could  not,  unless  private  rights  were  in- 
volved in  having  them  thus  considered,  so  as 
to  come  under  the  34th  section  of  the  Judiciary 
Act  (1  Stat,  at  Large,  92).  Or  unless,  as  a 
matter  of  practice,  it  was  well  settled  in  this 
way  as  early  as  the  process  law  of  1T8S-  See  1 
Stat,  at  Large,  93. 

But  without  going  into  this  point  further — 
means  to  do  it  cot  having  been  furnished  by 
the  petitioner,  who  relies  on  it,  and  was  there- 
fore bound  to  furnish  such  meaoB — there  is  an- 
other objection  to  it  paramount  to  this,  and 
sufficient  for  barring  its  use  to  support  the  pres- 
ent proceeding.  In  a  case  like  this,  in  Pennsyl- 
vania, where  a  set-off  is  pleaded  and  a  balance 
found  due  to  the  defendant,  the  judgment 
entered,  if  well  proved  by  such  minutes,  is  not, 
as  the  petitioner  supposes,  that  the  United 
States  was  Indebted  to  Reeside  in  the  amount 
of  the  verdict  and  should  pay  it;  but  it  merely 
lays  the  foundation  for  a  scire  facias  to  issue, 
and  a  hearing  be  had  on  that  if  desired.  Penn. 
IdWB  by  Dunlap,  ch.  20,  sec.  2.  The  petitioner 
and  her  husband  have  neglected  to  pursue  the 
case  in  that  way  to  a  final  judgment,  and  hence 
haye  offered  no  evidence  of  one,  on  the  verdict 
of  indebtedness  to  Reeside  by  the  United 
States.  The  judgment  so  far  as  regards  that 
action  would  be,  when  no  scire  facias  was  sued 
289*]  'out,  that  the  defendant  go  without 
day;  and  so  these  minutes  should  be  drawn  up, 
when  put  in  a  full  and  due  form. 

In  Ramsey's  Appeal,  2  Watts,  230,  Ch.  J. 
Gibson  explains  this  fully.  "The  reference," 
says  he,  "was  under  the  Act  of  1705,  by  the 
first  section  of  which  the  jury  are  directed, 
when  a  set-off  has  been  established  for  more 
than  the  plaintiff's  demanil,  to  find  a  verdict 
for  the  defendant,  and  withal  certify  to  the 
I'Oiirt  how  much  they  find  the  plaintiffs  to  be 
indebted  or  in  arrear  to  the  defendant.  The 
certificate  thus  made  is  an  appendage  to  the 
verdict,  but  no  part  of  it  or  of  the  premises  on 
which  the  judgment  is  rendered;  for  the  judg- 
ment is  not  quod  recuperet,  but  that  the  defend- 
ant go  without  day.  On  the  contrary,  it  is  ex- 
pressly made  a  distinct  and  independent  cause  of 
action  by  a  scire  facias;  and  though  a  debt  of 
record,  it  is  not  necessarily  a  lien,  as  was  shown 
iu  Allen  V.  Keesor,  16  Herg.  &,  Rawie,  10.  being 
made  so  only  by  a  judgment  on  a  9cire  facias." 

The  pist  of  the  prayer  for  a  mandamus  there- 
fore fails.  Becaufle,  though  this  application  ia 
In  form  against  the  person  who  was  Seeretory 
of  the  Treasury,  November  4th,  1848;  yet  it  is 
to  affect  the  interests  and  liabilities  alleged  by 
the  plaintiff  herself  to  exist  on  the  part  of  the 
United  States. 

Furthermore,  the  judgment  sought  to  be 
paid  is  one  claimed  to  have  been  rendered  in 
form,  as  well  as  substance,  against  the  United 
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Now,  under  these  dreumstancM,  tkou^  ■ 
mandamus  may  sometimes  lie  agaiiut  a  minis- 
terial officer  to  do  some  ministeri*!  ftct  con- 
nected with  the  liabilities  of  the  goTemment, 
yet  it  must  be  where  the  government  itself  is 
liable,  and  the  officer  himself  haa  improperly 
refused  to  act- 
It  must  even  then  be  in  a  case  of  clear,  and 
not  doubtful  right.  Kendall  v.  United  States, 
12  Peters,  525;  Life  &  Fire  Ins.  Co.  v.  Wilson's 
Heirs,  8  Peters,  291.  But  here,  as  no  judgment 
of  indebtedness  existed  against  the  United 
States,  the  whole  auperatructure  bi^t  on  that 
must  fall. 

To  save  future  expense  and  litigation  in  this 
case,  with  a  view  to  obtain  the  desired  ji>dg- 
ment,  it  seems  proper  to  make  a  few  remarks 
on  the  other  objections  to  . 
ing  on  other  and  distinct  grounds. 

A  mandamus  wiU  not  lie  against  ft  Secretaiy 
of  the  Treasury,  unless  the  laws  require  him 
to  do  what  he  is  asked  in  the  petition  to  be 
made  to  do.  But  there  is  no  law,  general  «r 
special,  requiring  him  either  to  enter  oD^ 
claims  as  these  on  the  books  of  the  Trekamy 
Department,  or  to  pay  them. 

The  general  statutes,  cited  by  the  connael  for 
the  petitioner,  "in  no  case  require  the  [*!!• 
Secretary  to  enter  claims  like  these  on  his 
books,  or  to  pay  them,  when  there  haa  been  ■> 
appropriation  made  to  cover  them.  This  lost 
circumstance  seems  overlooked  by  the  plmintifl, 
or  sufficient  importance  is  not  attached  to  it, 
and  it  will  be  further  considered  before  dosing. 

Nor  is  any  special  law  pretended  directing 
the  entry  of  this  claim  on  the  books,  <»'  th* 
payment  of  it  either  before  or  after  entry.  The 
ease  of  Kendall  v.  United  States,  12  Peters,  6B*, 
waa  one  of  a  special  law  regulating  the  aubjeet. 

Again,  a  mandamus,  as  before  intimated,  ii 
on)y  to  compel  the  performance  of  some  mio- 
iaterial,  as  well  as  legal  duty,  Kendall  v. 
United  States,  12  Peters,  624;  Rex  v.  Water- 
works Company,  1  Nev.  &  Perry,  493. 

When  the  duty  is  not  strictly  ministerial,  bot 
involves  discretion  and  judgment,  like  the  gen- 
eral doings  of  a  head  of  a  department  aa  was 
the  respondent  here,  and  as  was  the  case  hen, 
no  mandamus  lies.  Decatur  v.  Paulding,  H 
Peters,  497;  Brashear  v.  Mason,  6  Howard,  9L 

It  is  well  settled,  too,  that  no  action  of  any 
kind  can  be  sustained  against  the  govemmest 
itself,  for  any  supposed  debt,  unless  by  its  owa 
consent,  under  some  special  statute  allowing  it. 
which  is  not  pretended  to  exist  bere.  Briscoe 
V.  Kentucky  Bank,  11  Peters,  321;  4  Howard, 
288;  9  Howard,  389. 

The  sovereignty  of  the  government  not  only 
protects  it  against  suits  directly,  but  against 
judgments  even  for  cost,  when  it  fails  in  prose- 
cutions.   4  Howard,  2K8. 

Such  being  the  settled  principle  in  our  sys- 
tem of  jurispruclpncp,  it  would  be  derogatory 
to  the  courts  to  allow  the  principle  to  be  evaded 
or   circumvented. 

They  could  not,  therefore,  permit  the  claim 
to  be  enforced  circuitously  by  mandamus 
apninst  the  Secretary  of  the  Treasury,  when  it 
could  not  be  diroetly  against  the  United  States; 
and  when  no  judjrniont  on  and  for  it  had  beei 
obtained  against  the  United  States. 

As  little  also  would  be  the  propriety  of  al- 
'  lowing  by  scire  fut-ias,  ^r  otherwise,  a  judgnrat 
Howard  11. 
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to  l>«  entered  agBinst  the  United  States  on  a  Bet- 
off,  when  it  eouid  not  have  been  allowed  in  an 
action  against  them  on  the  subject  matter  of 
the  set-off. 

To  permit  a  demand  in  set-off  agunst  the 
government  to  be  proceeded  on  to  judgment 
against  it,  vould  be  equivalent  to  the  pertnis- 
sioQ  of  a  suit  to  be  prosecuted  against  it.  And 
however  thie  may  be  tolerated  between  indi- 
viduals, bf  a  specififl  of  reconvention,  when  de- 
mands in  set  off  are  sought  to  be  recovered,  it 
could  not  be  as  against  the  government  except 
hj  a  mere  evasion,  and  must  be  as  uselesH  in 
301*]  the  end  as  it  would  be  'derogatory  to 
judicial  furuess.  A  set-off  or  reconvention  is 
often  to  be  treated  aa  a  new  suit  by  the  defend- 
ant, and  the  pleadings  and  judgment  are  to 
be  made  to  correspond.  See  Louisiana  Code 
of  Practice,  374,  sees.  371^77.  In  Ferry  v. 
Gerbeau  and  Wife,  6  Martin,  N.  S.  18,  the 
court  say,  "The  claim  set  up  in  the  answer 
was  one  in  reconvention,  and  too  general.  Such 
flemands  should  have  the  some  certainty  aa  a 
petition. 

It  would  present,  also,  the  inconsistency  of 
the  officers  of  a  government  iesuing  precepts 
against  it,  and  seizing  and  selling  the  property 
under  their  own  charge  and  protection. 

Or  it  would  present  the  otner  alternative,  of 
entering  a  judgment  against  a  party  which  it 
could  not  enforce  hy  execution,  and  which 
none  of  its  officers  had  been  authorized  to  dis- 

This  laat  consideration  Is  one  of  peculiar  im- 
portance in  this  proceeding,  and  in  the  proper 
measures  to  be  adopted  under  our  political  and 
fiscal  system,  aa  to  a  claim  like  this. 

No  officer,  however  high,  not  even  the  Presi- 
dent, much  less  a  Secretary  of  the  Treasury,  or 
Treasurer,  is  empowered  to  pay  debts  of  the 
United  States  generally,  when  presented  to 
tbem.  If,  therefore,  the  petition  in  this  cose 
waa  allowed  so  far  as  to  order  the  verdict 
against  the  United  States  to  be  entered  on  the 
books  of  the  Treasury  Department,  the  plaintiff 
would  be  as  far  from  having  a  claim  on  the 
Secretary  or  Treasurer  to  pay  it  as  now.  The 
difficulty  in  the  way  is  the  want  of  any  appro- 
priation by  Congress  to  pay  this  claim.  It  is  a 
well  known  constitutional  provision,  that  no 
money  can  be  taken  or  drawn  from  the  treas. 
ury  except  under  an  appropriation  by  Congress. 
See  Constitution,  art.  1,  sec.  0,  1  Stat,  at  Large, 
15. 

Howarar  much  money  may  be  in  the  Trcas. 
ury  at  any  one  time,  not  a  dollar  of  it  can  be 
used  in  the  payment  of  anything  not  thus 
previously  sanctioned.  Any  other  course  would 
give  to  the  fiscal  officers  a  most  dangerous  dis- 

Hence,  the  petitioner  should  have  presented 
her  claim  on  the  United  States  to  CongrPHS.  and 
prayed  for  an  appropriation  to  pay  it.  If  Con- 
greea  after  that  make  such  an  appropriation, 
the  Treasury  can,  and  doubtless  will,  diachar);G 
the  claim  without  any  mandamus.  But  with, 
ont  aneh  an  appropriation  it  cannot  and  should 
not  be  paid  by  the  treasury,  whether  the  claim 
{■  t^  a  verdict  or  Judgment,  or  without  either, 
and  no  mandamus  or  other  remedy  lies  against 
any  officer  of  the  Treasury  Department,  in  a 
caae  aitnated  like  this,  where  no  appropriation 
to  pay  It  haa  been  made-  n>e  extstnice  of  this 
IB  Ih  •«. 


other  and  ordinary  mode  of  redress,  by  Msort 
to  Congress,  may  be  another  reason  against  a 
mandamus,  as  that  lies  only  'when  no  [*393 
other  adequate  remedy  exists.  Marbury  v. 
Madison,  1  Cranch,  62-137;  Kendall  y.  United 
States,  12  Peters,  S25. 

But,  independent  of  this  last  consideration, 
which  as  a  remedy  may  not  come  within  the 
usual  meaning  of  another  remedy,  the  grounds 
for  the  petition  are  not  sufficient,  and  thejudg. 
ment  below,  dismissing  it,  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 


WILLIAM  SCOTT  and  William  Greene.— In 
Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Alabama. 

A  mollon  on  the  part  at  tbe  defeadants  In  error, 
tot  a  rule  upon  tbe  plaintiff  In  error  to  file  a  copy 

ot  the  record,  overruled. 

MR.   CRITTENDEN,  of  counsel  for  the  de- 
fendants in  error,  having  filed  the  follow- 
ing certificate,  viz.: 

"The  United  States  of  America,  Northern  Dis- 
trict of  Alabama. 
"In  the  District  Court  of  the  United  States  for 

the  Northern  District  of  Alabama,  at  Hunts- 

ville. 

"I,  Benjamin  T.  Moore,  Clerk  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Alabama,  at  Hunts vi He,  do 
hereby  certify,  that  at  the  term  of  the  District 
Court  aforesaid,  begun  and  held  at  the  court- 
house in  the  town  of  Huntsville,  in  said  dis- 
trict, on  the  fourth  Monday  in  November,  A. 
D.  1B50.  in  a  certain  cause  therein  pending  in 
said  court,  wherein  Early  Boyd  was  plaintiff. 
and  William  Scott  and  William  Greene  were 
defendants,  judgment  was  rendered  therein  in 
favor  of  said  defendants  against  said  plaintiff. 
for  the  costs  of  suit,  amounting  to  the  sum  of 

dollars,  and  that  from  the  said  judgment 

the  said  Early  Boyd,  on  the  29th  day  of  No- 
vember, A.  D.  1S50,  prayed  and  obtained  a 
writ  of  error  to  the  then  next  term  of  the  Su- 
preme Court  of  the  United  "States,  [*2»S 
and  on  the  day  last  aforesaid  entered  into  bond 
in  the  penalty  of  one  thousand  dollars  with 
Silas  Parsons  his  security,  payable  to  the  said 
William  Scott  and  William  Greene,  conditioned 
that,  if  the  said  Early  Boyd  should  prosecute 
the  said  writ  of  error  to  eO'ect,  and  should  also 
pay  and  satisfy  the  judgment  which  ftha.\\.  \ife 
rendered  in  said  cIiUM  ^  tti*  am«iB*  CravvA 
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of  the  United  States,  then  the  said  obligation   ! 
should  be  void,  else  remain  in  full  force  and 

"In  testimony  whereof,  I  hereto  aubaeribe  ^ 
m;  uame  and  afflx  the  seal  of  the  said  District 
Court,  at  office,  in  the  t6wn  of  Hunts^Ile,  in 
the  District  aforesaid,  this  the  24th  day  of  Janu- 
ary, A.  D.  1861,  and  of  the  independence  of 
the  United  8t«tes  of  America  the  Bsventj-Gfth. 
"B.  T.  Moore,  Qerk." 


Where  a  case 


of ,  and  that  on  failure  the  case  be  dis- 
missed. On  consideration  whereof,  it  is  now 
here  ordered  by  the  court,  that  the  said  motion 
1m,  and  the  same  is  hereby  overruled. 

Per   Mr.  Chief  Justice  Taney. 


THE  STATE  OF  FLORIDA,  Complainant, 

THE  STATE  OF  GEORGIA,  Bill  in  Chancery. 

A  bill  by  the  State  of  Florida  agaisat  tbe  State 
Ol  Georela  ordered  to  be  filed,  and  process  of  sub- 
Hcna  directed   to  be  Issued  agslDst  tbe  State  at 

MESSRS.  JOHNSON  and  WESTCOTT,  so- 
licitors for  the  complainaot,  moved  the 
court  for  leave  to  file  the  bill  of  complaint  in 
the  cause  and  for  a  writ  of  subpcena,  or  such 
process  as  to  the  court  may  seem  proper. 
Whereupon  this  court,  not  being  now  here  suf- 
ficiently advised  of  and  concerning  what  order 
to  render  in  the  premises,  took  time  to  con- 
On  consideration  of  the  motion  made  in  this 
ease  yesterday,  by  the  solicitors  for  the  com- 
plajnant,  it  is  now  here  ordered  by  the  court 
that  this  bill  of  complaint  be  filed,  and  that  proc- 
ess of  subposna  be,  and  the  Bane  is  hereby 
awarded,  as  prayed  for  by  the  complainant,  and 
that  said  process  issue  against  "The  State  of 
Georgia." 


dlsmleaed  by  this  eoort  tor 

a  eltatloD.  and  tbe  plaintiff  In  error  nud 
pplled  to  this  c 


supersedeas  to  its;  execution  In  the 
the    applies  I  Ion    cannol    be    granted. 


t  beloK. 


the   writ  of  orroc   hsa"  be«i  sued  ool 

within  ten  days  aFCer  the  rendition  of  tbe  Judgment. 
and  In  coDformlly  with  the  pravlsIoDB  ol  tbe  twen- 
ty-third secUon  oC  the  Act  of  ITSa. 

""■- ■  —- nkton  and   Moore   T.  Blsbon,  1 


Howard,   T4,  and  Hi 
ard.   MO,    explained, 


and  Hardeman  t.  AadersoD, 


JOHN  S.  PRESTON. 


to  make  proper  partit ,   

representatlTes  not  yet  bsrlag  been  made, 

THIS  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana.  And  it  appearing  to  the  court  here 
that,  upon  the  Buggestion  of  the  death  of  the 
plaintiff  in  error  by  his  counsel,  leave  was 
granted  by  this  court  to  make  the  rcprcspntn- 
tives  of  the  deceased  parties  at  a  prior  terra  of 
this  court,  to  wit,  at  December  Term,  1S46. 
and  that  the  proper  representatives  have  not 
yet  been  made,  it  is  thereupon  now  here  ordered 
and  adjudged  by  this  court,  that  this  writ  of 
error  be  and  the  same  is  hereby  abated,  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  to  be  pro- 
cfcded  in  according  to  law  and  justice. 
702 


THIS  case  was  pending  under  a  writ  of 
error  issued  to  the  District  Court  of  tbe 
United  States  for  the  Northern  IKBtrict  of 
Mississippi. 

The  following  motion  and  affidavit  were  Bled 
by  the  counsel  for  the  plaintiffs  in  error,  vu.: 

"This  case  was  depending  before  this  cotirt 
at  its  last  term  upon  a  writ  of  error,  operating 
as  a  supersedeas,  and  noa  then  dismissed  be- 
cause the  record  did  not  show  that  a  citaliaa 
had  been  issued  and  served  on  the  defendant  in 
error.  Since  the  last  term  of  this  court,  tht 
plaintiffs  have  sued  out  another  writ  of  error, 
executed  another  bond,  filed  a  complete  reeoid 
of  the  "case,  etc.,  but  they  are  exposed  [*SIS 
to  execution  on  the  judgment  in  the  court  be- 
lowi  they  therefore  move  the  court  for  a  super- 
sedeas to  stay  all  further  proceedings  on  tlie 
judgment  below.  W.  S,  Peatherston, 

"R.  Davia, 
"Attorneys  for  Plaintiffa  in  Enw." 

"Personally    appeared    before    me,    Wm.  T. 
Carrol],   Clerk   of   the   Supreme   Court   of  th* 
LTnited   States,   Winfield   S.   Featherston,   who. 
being  duly  sworn,  says  that  he  is  informed  bj 
R.  Davis,  of  counsel  for  Smith  Hogan  et  al,  in 
the  court  below,  that  an  execution  has  been  is- 
sued on  the  judgment  in  this  case,  now  bef<^' 
Ihis  court  for  revision  and  correction,  from    *** 
District   Court   of   the   United   States   for     **" 
Northern  District  of  Mississippi.   That  said  ^W" 
oution  is  now  in  the  hands  of  the  marshal       'j^ 
the  said  Northern  District  of  Mississippi,  t^^  ■' 
levied  on  the  property  of  said  Smith  Hoga*^^  ?! 
al.   and  returned   to   the  next  June  Term  of  **'" 
District  Court.    This  affiant  further  staUB.*^**' 
he  believes  said  information  to  be  true. 

"Sworn  to  in  open  court,  this  11th  PeK:*^ 
ary,  1851.  Wm.  Thos.  Carrol L - 

Mr.  Chief  Justice  Taney  delivered  tbe  o^'"' 
ion  of  the  court: 

A  motion  has  been  made  in  this  eaae  fc7''  * 
supersedeas  to  stay  execution  upon  a  judp**'"' 
rendered  in  the  District  Court  of  the  Ui»f'*" 
States  for  the  Northern  District  of  MississfPP' 

The  judgment  was  rendered  in  Decen*!*'- 
1847,  and  a  bond  was  filed,  and  a  writ  of  error 
lodged  in  tiie  clerk's  office,  within  ten  i.r* 
nfter  the  judgnieni ;  nnd  the  record  was  flW 
anl  the  CSHO  doi-kT-(i>d  in  this  court  near  tlw 
close  of  Deceiiib^r  TiTm,  1848.  But  nociUtiea 
11. 
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appeared  to  have  been  iaaued  for  the  defendant 
in  error;  and  upon  that  ground  the  writ  v 
dismissed  at  December  Term,  1849.  The  Act 
Congress  makes  the  citation  necessary  in  order 
to  remove  a  case  to  this  court  by  writ  of  c 
In  October,  1860,  after  that  writ  was 
missed,  the  plaintiff  sued  out  and  lodged  in  the 
clerk's  office  of  the  District  Court  another  writ, 
returnable  to  the  present  term  of  this  court,  and 
gave  another  bond,  and  served  a  citation  on  the 
defendant  in  error  to  appear;  and  filed  the 
record  and  docketed  the  case  in  this  court. 
And  it  appearing  bj  an  affidavit  filed  that  an 
execution  has  been  issued  by  the  defendant  in 
error  upon  the  judgment  in  the  IMstrict  Court,, 
this  motion  is  made  to  stay  proceedings  upon 
it,  while  the  writ  of  error  is  pending  in  this 

Upon  the  dismissal  of  the  first  writ  of  e 
29S*1  it  ceased  to  be  *a  supersedeas,  and  the 
party  who  obtained  the  judgment  in  the  Dis- 
trict Court  was  undoubtedly  at  Uberty  to  en- 
force it  by  execution,  unless  be  is  stayed  by  the 
second  writ  of  error  now  pending.  And  the 
question  presented  by  this  motion  is,  whether 
UuB  writ  is  also  a  supersedeas.  We  think  it 
not.     The  Act  of  1789,  ch.  20,  sec.  23,  in  e 

Kesa  terms  declares  that  a  writ  of  error  shall 
a  supersedeas  in  those  cases  only  where  the 
writ  is  served  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  office  where 
the  record  remains,  within  ten  days,  Sundays 
exclusive,  aft«r  rendering  the  judgment.  The 
writ  before  us  was  not  issued  or  lodged  in  the 
clerk's  office  for  nearly  two  years  after  the 
Judgment  in  the  District  Court.  It  cannot, 
therefore,  operate  as  a  supersedeas. 

The  cases  relied  on  in  support  of  the  motion 
stand  on  different  grounds.  In  Stockton  and 
Uoore  V.  Bishop,  2  Howard,  74,  the  bond  was 
given  and  the  writ  of  error  filed  and  the  cita- 
tion issued  within  ten  days  after  the  judgment. 
The  act  of  Congress,  therefore,  made  it  a  super- 
sedeas. And  when  the  court  in  that  case  say 
that  these  proceedings  were  in  due  season,  they 
are  speaking  of  the  time  of  filing  them,  by 
which  they  become  a  supersedeas  by  the  Act  of 
Congress;  and  not  of  the  time  within  which  a 
writ  of  error  may  be  brought  to  correct  the  er- 
rora  in  the  judgment. 

In  the  case  of  Hardeman  v.  Anderson,  4 
Howard,  640,  the  original  judgment,  it  ia  true, 
was  rendered  in  1839.  But  upon  referring  to 
the  record,  it  appears  that  a  controversy  arose 
in  the  proceedings  on  the  execution,  which 
were  continued  from  time  to  time  until  May 
eoth,  1S44.  On  that  day  a  judgment,  or  an 
order  that  was  regarded  as  a  judgment,  was 
entered,  to  which  an  exception  was  taken;  and 
it  was  upon  this  judgment  or  order  that  the 
first  writ  of  error  was  sued  out.  The  bond, 
writ,  and  citation  were  all  within  ten  days  from 
this  last  judgment.  An<^  the  case  was  docketed 
and  dismissed  at  the  succeeding  term  (Decem- 
ber, 1844),  not  on  account  of  any  irregularity 
or  omiuion  in  these  proceedings,  but  because 
the  record  had  not  been  filed  in  this  court. 

In  Hay,  1845,  after  this  writ  had  been  dia. 
missed,  the  plaintiff  sued  out  another  writ  of 
error,  and  gave  bond,  and  regularly  cited  the 
defendant  in  error  to  appear;  and  filed  the  rec- 
ord and  docketed  the  case  at  the  beginning  of 
Deemnber  Term,  1846.  And  the  court  bei:ig 
IS  L.  «d. 


satisfied  from  the  testimony  offered  that  the 
omission  to  file  the  record  at  the  preceding 
term  arose  from  the  neglect  of  the  clerk  of 
the  District  Court,  and  that  the  plaintiff' was  in 
no  fault,  it  undoubtedly  bad  the  power  to  re-in- 
state the  ease;  and  when  re-instated  it- would 
stand  in  this  court  upon  the  first  writ  of  error, 
and  not  upon  the  second.  *Tbe  pro-  1*207 
ceedings  in  relation  to  that  writ  were  in  due 
time,  and  when  docketed  in  this  court  it 
stayed  execution,  by  force  of  the  act  of  Con- 
gress, while  the  case  was  here  pending.  And 
it  was  in  this  view  of  the  case,  that  the  courC 
deemed  it  their  duty  to  enforce  the  stay  by 
awarding  a  superaedeaa.  It  was  upon  thia 
ground  that  the  writ  was  issued,  and  not  under 
the  removal  by  the  second  writ  of  error;  nor 
was  it  issued  under  the  fourteenth  section  of  the 
Act  of  1789,  as  would  seem  to  have  been  the  case 
from  some  mistake  or  oversight  in  framing  the 
orders  and  entries.  For  the  court  is  unani- 
raoualy  of  opinion,  that,  in  the  exercise  of  their 
appellate  power,  they  are  not  authorized  to 
award  a  aupersedeas  to  stay  proceedings  on  the 
judgment  of  the  inferior  court,  upon  the  ground 
that  a  writ  of  error  is  pending,  unless  the  writ 
was  aued  out  within  ten  days  after  the  judg- 
ment, and  in  conformity  with  \he  proviaions 
of  the  twenty-third  section  of  the  Act  of  178'J. 
And  if  the  case  of  Hardeman  v.  Anderaon  hnd 
been  considered  as  pending  here  by  force  of 
the  second  writ  of  error,  no  supersedeas  could 
lawfully  have  been  iaaued. 

The  case  now  before  us  was  not  brought  up 
by  the  first  writ  for  want  of  the  citation. 
There  is  no  ground,  therefore,  for  re-instating 
the  case  in  this  court  upon  that  writ.  And  the 
second  writ,  by  which  alone  it  haa  been  brought 
here,  and  by  virtue  of  which  it  is  now  pending, 
was  not  sued  out  in  time  to  operate  as  a  super- 
sedeas; and  this  court  have  not  the  power  to 
award   one. 

The  motion  must,  therefore,  be  overruled. 

Order. 

On  consideration  of  the  motion  made  by 
Mr.  Peathcrston  for  a  writ  of  supersedeas  in 
cause,  and  the  arguments  of  counsel  there- 
upon had,  as  well  against  as  in  support  there- 
of, it  is  now  here  ordered  by  the  court,  that  the 
said  motion  be,  and  the  same  is  hereby  over- 


PHUJP  KEARNEY  and  Frederic  De  Peyster, 
Trustees  and  Executors  of  John  Watts,  De- 
ceased, Catherine  G.  Visacher,  Cornelius  G. 
Van   Ilenaselaer,   and   Glen   Van   Rensselaer, 

Defendants. 

New  York  statute  abolishing  entails — when 
grantor's  heirs  estopped  from  denying  his 
title — construction   of   deed — estoppd. 

In   1788  tbe  Legislature  ol  New  York  passed  a 
law  dcclnrlng  that  "all  estates  tall  shall  be,  and 

•-— " ,   aboLlahed";  sod  I*  any  person  sbonia 

become  selied  In  fee  tall  at  va-s  \v,\A'., 
or  heredltamcnta  bi  TVitnfe  at  B.^-5_a»- 
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tIm,  etc,   he   sboald  be   deenwd  to  bave  become 
B«lKd  In  lee-almpte  dbaolnte. 
288*1      •This  Includeil  an  ntete  tal 


fee-simple  In  Itiell.    The  reaBooa 

-"ti. 

lag  under  blm  are ^, — 

^rlne  ot  estoppel  explained. 

THIS  VM  an  appeal  from  the  Circuit  Court 
of  the  United  StateB  for  the  Southern  Dis- 
trict of  New  York,  sitting  as  a  court  of  equity. 
It  was  a  bill  filed  by  the  appellant,  Jeremiah 
Van  RenMelaer,  against  John  Watts  originallj, 
and  continued  against  his  trustees  and  exec- 
utors, praying  for  an  account  of  the  rents  of 
certain  property,  and  for  the  surrender  of  the 
leaaes,  title-deeds,  etc. 

In  order  to  see  at  a.  glance  the  derivation  of 
tlie  title,  the  following  table  is  referred  tO: 


^©^§§§ 


riThe  c 


1  1793. 


2»»»]  *0n  the  25th  of  May,  1782,  John  Van 
Rensselaer  was  seised  of  a  large  body  of  land, 
about  thirty-four  thousand  acres,  a  part  of 
which  had  been  leased  on  permanent  ground 
rents,  and  a  part  leased  for  life  or  for  yi'ars. 
The  residue  was  owned  by  him  in  fee-simple. 
On  that  day  he  made  and  published  his  last 
will  and  testament,  by  which  he  devised  Clav- 
erack  Manor  to  trustees  during  the  life  of  John 
J.  Van  Rensselaer,  his  grandson,  with  the  in- 
tent to  create  an  estate  tail,  the  rents  and  profits 
to  the  use  of  John  J.  Van  Rensselaer  during 
his  lifetime  and  the  remainder  over  to  the  issue 
mate  of  the  said  John,  and  in  case  of  failure 
of  such  issue,  then  to  the  issue  male  of  the 
other  sons  of  the  testator.  Prorislon  was  then 
made  for  raising  portions  for  female  issue. 

On  the  I2th  of  July,  1782,  a  law  was  passed 
in   New   York   abolishing   entails,   and   on   the 


2!lth  of  July,  1782,  the  testator  added  a  codicil 
to  his  will,  alluding  to  the  law. 

In  1783  the  testator  died,  and  John  J.  Van 
Rensselaer,  the  devisee,  entered  into  poaaes- 
sion   of   the   estate. 

On  the  23d  of  February,  1T86,  the  Legisla- 
ture of  New  York  passed  an  act  (3R.S.H.T. 
1st  ed.  App.  4S;  I  R.  L.  1813,  p.  62], declaring 
"That  all  estates  tail  shall  be,  and  hereby  are, 
abolished;  and  that,  in  all  case*  wher«  any 
person  or  persons  now  is,  or,  if  the  Art 
hereinafter  mentioned  [referring  to  the  Act 
passed  on  12th  July,  1782]  had  not  ben 
passed,  would  now  be,  seised  in  fee  tail  of  any 
lands,  tenements,  or  hereditaments,  Bucb  person 
and  persons  shall  be  deemed  to  be  seised  of  the 
same  in  fee-simple  absolute;  and  farther,  that 
in  all  cases  where  any  person  or  persona  would, 
if  the  said  act  and  this  present  act  bad  not 
been  passed,  at  any  time  hereafter  become 
seised  in  fee  tail  of  any  lands,  tenements,  or 
hereditaments,  by  virtue  of  any  devise,  ^ft, 
grant,  or  other  conveyance  heretofore  made  v 
hereafter  to  be  made,  or  by  any  other  means 
whatsoever,  such  person  or  persons,  instead  of 
becoming  seised  thereof  in  fee  tall,  shall  be 
deemed  and  adjudged  to  become  seiaed  thereof 
in  fee -simple  absolute." 

In  1791  John  was  bom,  who  was  tlie  first- 
born son  of  the  devisee.  It  may  aa  wdl  b* 
mentioned  here,  that  he  died  in  1813,  leaving 
his  father  surviving  him.  After  John  thnre 
were  bom  other  children,  vis.;  Jeremiah,  wko 
was  the  c 
Catherine,  ■ 
Glen,  and  Cornelius. 

In  17M,  the  condition  of  the  estate  was  tUa: 
Much  the  larger  proportion  of  it  was  held  mtdw 
leases,  which  had  been  made  to  different  per- 
sons at  different  times,  and  the  residne  was 
held  by  John  J.  Van  Rensselaer.  The  leasee 
were,  some  of  them,  executed  by  Hendriek 
Van  Renssplear  and  John  Van  Rensse-  [*S0* 
laer,  the  ancestors  of  the  said  John  J.;  wid 
some  executed  by  John  J.  Van  Rensselaer  him- 
self. These  leases  for  the  most  part  created  ptt- 
petual  ground  rents,  and  those  which  did  not 
create  perpetual  ^ound  rents  were  for  the  lives 
of  the  lessees.  Two  mortgsges  upon  the  prop- 
erty had  also  been  given  by  John  J.  Van 
Rensselaer  to  Philip  Shuyler,  for  three  tltoa- 
sand  one  hundred  [wunds  each. 

This  being  the  state  of  the  property  in  17M, 
John  J.  Van  Rensselaer  entered  into  an  agree- 
ment with  Daniel  Penfield,  on  the  4th  of  No- 
vember of  that  year.  As  these  articles  were 
much  discussed  in  the  argument,  it  ia  proper 
to  make  extracts  from  them  as  to  those  points 
which  were  the  subject  of  discussion. 

"Articles  of  agreement  had,  made,  entered 
into,  and  finally  concluded  upon  this  fourth 
day  of  November,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety -four,  bj 
and  between  John  J.  Van  Rensselaer,  of  Greeo- 
buah,  in  the  County  of  Rensselaer,  of  the  one 
part,  and  Daniel  Penfield,  of  the  (Sty  of 
New  York,  of  the  other  part,  witneseeth:  Ib- 
primia,  the  said  .lohn  J.  Van  Rensselaer,  far 
himself,  his  heirs,  executors,  and  adminis- 
trators, doth  covenant,  grant,  and  agree,  to 
.tnd  with  the  said  Daniel  Penfield,  his  hein, 
executors,  and  administrators,  that  he,  tka 
said  John  J.  Van  Rensselaer,  together  «ltk 
Howafd  11> 
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Ctatlt«rIiM  bit  wife,  shall  and  will,  within 
the  term  of  three  months  from  the  date  hereof, 
by  a  good  Mid  suffideut  deed  and  conveyance 
in  the  l»w,  such  as  by  the  counsel  of  the  said 
Daniel  Penfleld,  hia  heirs  or  assigns,  sliall  be 
reasonably  advised,  devised  or  required,  and 
that  free  and  clear,  and  freely  acquitted  and 
dischaTged  of  and  from  all  incumbranceB  and 
charges,  other  than  leases  heretofore  given  by 
the  said  John  J.  Van  Kensseleer  and  his  ances- 
tors, auigne,  release,  convey,  assure,  bargain, 
sell,  grant,  and  couSrin  unto  the  said  Daniel 
PenGeld,  his  heirs  and  assigns  forever,  all  the 
right,  title,  interest,  property,  claim  and  de- 
mand, either  in  possession,  reversion,  or  re- 
mainder, of  him,  the  eaid  John  J.  Van  Rens- 
selaer, and  Catherine,  bis  wife,  of,  in,  or  to  all 
that  tract  and  parcel  of  landsituate,  lying,  and 
being  in  the  town  of  Claverack,  and  City  of 
Hudson,  and  County  of  Columbia,  and  in- 
cluded within  tJie  boundaries  following,  to  wit, 
that  is  to  say:  Beginning,"  etc.  (going  on  to 
describe  the  land),  "together  with  all  and  sin- 
gular the  waters,  water-courses,  and  streams  of 
water,  pro&ts,  advantages,  hereditaments,  and 
•iPpurtenances  whatsoever  thereunto  apper- 
tunins  and  belonging,  or  which  have  been  con- 
sidered and  used,  or  now  are  used  and  occupied, 
aa  part  and  parcel  thereof,  in  aa  fuU  and 
ample  a  manner  as  the  said  John  J.  Van  Bens- 
•elaer  now  hath  and  enjoyeth  the  same,  and 
SOl'l  in  as  'full  and  ample  a  manner  aa  the 
•ame  have  heretofore  been  had  and  enjoyed  by 
the  said  John  J.  Van  Rensselaer,  or  lawfully 
may  be  had,  used,  occupied,  possessed,  and 
enjoyed  by  him,  his  heirs  or  assigns:  To  have 
and  to  hold  the  same  unto  the  said  Daniel  Pen- 
field,  his  heirs  and  assigns  forever,  excepting, 
reserving,  and  saving  thereout  all  the  land  in- 
cluded within  the  foregoing  and  above-de- 
•cribed  boundaries,  which  have  been  heretofore 
granted,"  etc  (going  on  to  enumerate  the  leases 
made  and  agreed  to  be  made.) 

Then  fallowed  covenants  on  the  part  of  Pen- 
field  to  pay  for  the  quantity  of  land,  to  pay  the 
mortgages  to  Schuyler,  to  secure  the  payment 
of  the  installments  by  mortgage,  to  execute 
leases  to  the  persons  with  whom  John  J.  had 
agreed  that  leases  should  be  made,  and  other 
eorenants,  which  it  is  not  material  to  state. 

On  the  1st  of  January,  1795,  John  J.  Van 
Rensselaer  and  Catherine,  his  wife,  executed 
the  deed  to  Fenfield,  in  conformity  with  the 
abav«  articles.  The  deed  is  short,  and,  as  many 
parte  of  it  were  criticised  in  the  argument,  it 
msy  be  proper  to  insert  it  entire. 

"This  indenture,  made  the  first  day  of  Janu- 
ary, 1795,  between  John  J.  Van  Rensselaer,  of 
the  County  of  Rensselaer  and  State  of  New 
York,  Esquire,  and  Catherine,  his  wife,  of  the 
<Hie  part,  and  Daniel  Penfieid,  of  the  City  of 
New  York,  esquire,  of  the  other  part:  Whereas 
certain  articles  (rf  agreement,  indented,  were 
wwimAc  and  executed  by  and  between  the  said 
John  J.  Van  Rensselaer  of  the  one  part,  and  the 
said  Daniel  Peu&eld  of  the  other  part,  bearing 
date  the  fourth  day  of  November  last  past,  in 
the  words  following,  to  wit:  Imprimis,  the  said 
John  J.  Van  Bens^aer,  for  himself,  his  heirs, 
•xecnton,  and  administrators,  doth  covenant, 
nsnt,  and  agree,  to  and  with  the  said  Daniel 
Penfidd,  his  heirs,  executors,  and  admiuistra- 
ton,  that  he,  tiie  said  John  J.  Van  Rensselaer, 
as  Ii.  ad. 


together  with  Catherine,  his  wife,  within  the 
term  of  three  months  from  the  date  hereof,  by 
a  good  ajid  sufficient  deed  and  conveyance  in 
the  law,  such  as  by  the  counsel  of  the  said  Dan- 
iel Pentield,  his  heirs  or  assigns,  shall  be  rea- 
sonably advised,  devised,  or  required,  and  that 
free  and  clear,  and  freely  acquitted  and  dis- 
charged of  and  from  all  incumbrances  and 
i/harges  other  than  leases  heretofore  given  by 
the  said  John  J.  Van  Rensselaer  and  his  ances- 
tors, assign,  release,  convey,  assure,  bargain, 
sell,  grant  and  confirm  unto  the  said  Daniel 
Penfleld,  hii  heirsi  and  assigns  forever,  all  the 
right,  title,  interest,  property,  claim,  and  de- 
mand, either  in  possession,  reversion,  oi 
remainder,  of  him,  the  said  John  J.  Van  Reos- 
selaer,  'and  Catherine,  his  wife,  of,  in,  ['302 
or  to  all  that  tract  and  parcel  of  land,  situate,  ly- 
ing, and  being  in  the  town  of  Claverack,  and  City 
of  Hudson,  in  the  County  of  Columbia,  and  in- 
cluded within  the  boundaries  following,  to  wit, 
that  is  to  say:  Beginning  at  the  mouth  of 
Major  Abraham's  or  Kinderhook  Creek;  thence 
running  south  eighty-four  degrees  and  thirty- 
eight  minutes  east,  ten  miles;  thence  running 
south  forty  degrees  west,  as  far  as  the  right  of 
John  Van  Rensselaer,  the  grandfather  of  the 
said  John  J.  Van  Rensselaer,  extended;  from 
thence  to  Wahankasick;  and  thence  up  Hudson 
River  to  the  place  of  beginning;  together  with 
all  and  singular  the  waters,  water-courses,  and 
streams  of  water,  profits,  advantages,  heredita- 
ments, and  appurtenances  whatsoever  thereunto 
appertaining  or  belonging,  and  which  have 
been  considered  and  used,  or  now  are  used  and 
occupied,  as  part  and  parcel  thereof,  in  as  full 
and  ample  a  manner  as  the  said  John  J.  Van 
lIuiLsselaer  now  hath  and  enjoyeth  the  same, 
and  in  as  full  and  ample  a  manner  as  the  same 
have  heretofore  been  had  and  enjoyed  by  the 
said  John  J.  Van  Rensselaer,  or  lawfully  may 
be  had,  used,  occupied,  possessed,  and  enjoyed 
by  him,  his  heirs  or  assigns:  To  have  and  to 
hold  the  same  unto  the  said  Daniel  Penfieid, 
his  heirs  and  assigns  forever,  excepting,  reserv- 
ing, and  saving  thereout  all  the  land  included 
within  the  foregoing  and  above  described 
boundaries,  which  have  been  heretofore  grant- 
ed by  letters  patent  prior  to  the  grants,  patents, 
and  confirmations  under  which  the  right  and 
title  of  the  said  John  J.  Van  Rensselaer  is  de- 
rived; excepting  also  alt  lands  sold  or  granted 
otherwise  than  by  lease  by  the  late  John  Van 
Rensselaer,  deceased,  and  the  aforesaid  John 
J.  Van  Rensselaer,  and  all  the  lands  granted  by 
lease  from  the  said  John  Van  Rensselaer,  dC' 
ceased,  to  Bobe rt  Van  Rensselaer,  situate,  lying, 
and  being  in  the  said  town  of  Claverack,  in  the 
County  of  Columbia,  and  excepting  also  the 
quantity  of  fifty  acres  of  woodland,  to  be 
granted  by  the  said  Daniel  Penfieid  to  Ilenrj 
J.  Van  Konsselaer,  and  situate  within  the 
boundaries  before  mentioned  and  described,  and 
to  be  by  them  agreed  on;  and  excepting,  also, 
all  that  tract  of  land  situate  in  the  City  of  Hud- 
son and  Town  of  Claverack,  formerly  devised 
by  He nd rick  Van  Henaselaer  to  Henry  Van 
Rensselaer,  deceased;  and  excepting,  also,  the 
farm  of  land  in  possession  of  the  representa- 
tives of  Eytie  Moore,  deceased,  and  by  the  said 
John  J.  Van  Rensselaer  conveyed  to  John  Van 
Rensselaer,  which  said  deed  shall  be  duly  ac- 
knowledged by  the  said  3obn3.N«3i¥>Ka»%&\«j« 
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ftnd  Catherine,  hia  wife,  pursuant  to  the  act  in 
■uch  case  made  and  provided,  as  in  and  by  the 
said  articles  of  agreement,  relation  being  there- 
unto especiallj'  h»A,  may  among  other  things 
more  fully  appear. 

SOS*]  *"!Now,  therefore,  thii  indenture 
witnesBeth,  that  the  said  John  J.  Van  Reas- 
Belaer  and  Catherine,  his  wife,  for  and  in  con- 
sideration of  the  sum  of  forty-four  thousand 
five  hundred  and  fifty  dollars  to  them  in  hniiJ 
paid,  the  receipt  whereof  they  do  hereby  ac- 
knowledge, and  therefrom  release  and  discharge 
the  said  Daniel  FenSeld,  his  heirs  and  assigns, 
have  granted,  bargained,  sold,  aliened,  en- 
feoffed, assured,  released,  and  conhrmed,  and 
by  these  presents  do  grant,  bargain,  sell,  alien, 
enfeoff,  assure,  release,  and  conSrm,  unto  the 
said  Daniel  Penfield  (in  his  actual  possession 
now  being,  by  virtue  of  a  bargain  and  sale  to 
him  thereof  made  for  one  whole  year  by  the 
■aid  John  J.  Van  Rensselaer,  by  indentiure 
bearing  date  the  day  next  before  the  day  of  the 
date  of  these  presents,  and  by  force  of  the  stat- 
ute for  transferring  uses  into  possession),  and  to 
hia  heirs  and  assigns  forever,  all  and  singular 
the  aforesaid  tract  of  land  above  described,  ly- 
ing and  being  in  the  town  of  Claverack  sjid 
City  of  Hudson,  and  so  butted  and  Ixiuaded  as 
is  above  particularly  mentioned,  together  with 
all  and  singular  the  waters,  water -courses,  and 
streams  of  water,  proSts,  advantages,  heredita- 
ments, and  appurtenances  whatsoever  thereto 
appertaining  and  belonging,  or  which  have 
been  considered  and  used,  or  now  are  used  and 
occupied,  as  part  and  parcel  thereof,  excepting,  j 
reserving,  and  saving  thereout  all  the  lands  in- 
cluded within  the  foregoing  and  above-described 
boundaries,  which  are  excepted,  saved,  and  re- 
served in  the  said  in  part  recited  articles  of 
agreement;  which  said  tract  of  land,  after  de- 
ducting the  said  exceptions,  reservations,  and 
savings,  contains  the  quantity  of  thirty-three 
thousand  six  hundred  and  fifty -eight  acres  of 
land,  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  issues,  services,  and 
profits  thereof,  and  also  all  leases  of  and  con- 
cerning any  part  or  parts  of  the  said  granted 
premises;  and  also  all  the  estate,  right,  title, 
interest,  property,  possession,  claim,  and  de- 
mand of  them,  the  said  John  J.  Van  Rensselaer 
and  Catherine,  his  wife,  of,  In,  and  to  the 
same:  To  have  and  to  hold  the  said  tract  of 
land  80  described,  and  so  butted  and  bounded 
as  above  recited,  excepting,  saving,  and  reserv- 
ing, as  are  above  particularly  excepted,  saved, 
and  reserved,  unto  the  said  Daniel  Penfield, 
hia  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  the  said  Daniel  Pentield, 
bis  heirs  and  assigns  forever,  in  as  full  and 
ample  a  manner  as  the  said  John  J.  Van  Rens- 
selaer now  hath  and  enjoyeth  the  same,  and  in 
HS  full  and  ample  a  manner  as  the  same  hath 
heretofore  been  had  and  enjoyed  by  the  said 
John  J.  Van  Renssclatr,  or  lawfully  might,  if 
these  presents  were  not  made,  be  had,  used,  oc- 
cupied, possessed,  and  enjoyed  by  !iim,  his  heirs 
or  assigns.  And  the  said  John  J.  Van  Rens- 
selaer, for  himself,  his  heirs,  executors,  and 
304*]  •administrators,  doth  covenant,  grant, 
and  agree,  to  and  with  the  said  Daniel  Penfield, 
his  heirs  and  assigns,  in  manner  following,  that 
is  to  sayi  that  the  said  tract  of  land  described, 
butted  4iua  uuiuiued  as  aforesaid,  excepting, 
700 
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MiTing,  and  reservinjg  as  above  are  excepted, 
•aved,  and  reserved,  is  free  and  clear,  and  shall 
and  may  be  held  and  enjoyed  by  the  said  Dan- 
iel Penfield,  his  heirs  and  assigns,  according  lo 
the  true  intent  and  meaning  of  these  presents, 
freely  and  clearly  acquitted  and  discharged  uf 
and  from  all  incurabranccs  and  charges,  othci 
than  leases  heretofore  given  by  the  said  John  J, 
\'an  Rensselaer  and  his  ancestors,  or  any  oi 
them,  and  except  a  certain  mortgage  upon  thE 
premises  executed  by  the  said  John  J.  \'aii 
itensselaer  to  Philip  Schuyler,  Esquire,  dated 
the  lith  day  of  August,  ITUl,  to  secure  the  pay 
ment  of  throe  thousand  one  hundred  pounds. 

"In  witness  whereof,  the  partiee  to  these 
presents  have  hereunto  interchangeably  sei 
iheir  hands  and  seals,  Ue  day  and  year  Snl 
above  written. 

"John  J.  Van  Rensselaer,     [h.  S.] 
"Catherine  Van  Rensselaer.  [L.  S.]" 

On  the  Uth  of  October,  ISOS,  Penfield  ud 
wife  conveyed  all  the  property  to  John  Watu, 
enumerating  in  the  deed  all  the  leases,  whicb 
were  to  stead  good. 

In  1813  -lutm  van  Rensselaer,  the  eldest  sos 
of  John  i.,  died,  without  issue. 

On  t.be  2eth  of  beptember,  1828,  John  J.  Vu 
Rensaelaer,  who  had  sold  the  property  to  Watta, 
di*d  also. 

At  some  time  previous  tfl  the  year  1836,  but 
when,  the  record  did  not  show,  Jeremiah  Van 
Rensselaer,  a  citizen  of  New  Jersey,  being  tlie 
eldest  surviving  son  of  John  J.,  filed  his  htU  in 
the  Circuit  Court  of  the  United  btates  for  tbt 
Southern  District  of  New  York,  against  John 
Watts,  and  against  Catherine  U.  VisscheTi 
Cornelius  G.  Van  Rensselaer,  and  Qleu  V*u 
Rensselaer.  In  the  bill  he  alleged  that  sU 
the  estate  and  interest  which  John  J.  Vis 
Itenaselaer  acquired  under  the  will  of  his  grssd- 
father  was  an  estate  for  bis  own  life  merely, 
and  that  the  said  John  J.  was  unable  ^ 
vest,  and  did  not  vest,  any  greater  inter- 
est ia  I'enlield,  Claiming  the  whole  est»t«. 
he  called  upon  Watts  for  an  account  of  tbe 
rents  and  profits,  and  for  a  surrender  of  tiK 
title  paperij. 

As  to  his  brothers  and  sister  the  bill  proctel* 
ed  thus; 

"Your  orator  further  charges,  that  the  wiJ 
Catherine  G.  Visscher,  Cornelius  G.  Van  B(U' 
selacr,  and  Glen  Van  Rensselaer,  who  are  e>h- 
zens  of  the  State  of  New  York,  give  out  t"^ 

Ere  tend  that  the  said  John  J.  Van  BensMl>N 
ad  a  son  named  'John  Van  Rensselaer,  [*1*^ 
who,  as  they  allege,  was  born  in  the  year  IIHi 
and  died  in  the  year  1813;  and  they  further «■ 
lege,  that  upon  his  birth  the  said  estate,  defiw^ 
to  the  eldest  son  of  the  said  John  J.  Vu 
Rensselaer  in  and  by  the  said  will,  vetted  in 
the  said  John  Van  Rensselaer;  and  that,  ^ 
the  operation  of  law,  it  was  turned  into  an  "' 
tate  in  fee,  and  descended,  upon  the  death"' 
the  said  John  Van  Rensselaer,  to  the  said  Ji*" 
J.  Van  Rensselaer;  and  that  upon  the  death"' 
the  said  John  J.  Van  Rensselaer,  in  the  ;<*■' 
1828,  it  descended  to  his  heirs  at  law  as  tensliU 
in  common,  whereby,  as  they  allege,  thej  *" 
each  entitled  to  a  fourth  part  of  the  said  estate, 
and  to  the  rents  and  profits  accruing  thereupoa- 
Whereas  your  orator  charges,  that  the  laid  Es- 
tate, and  the  rents  and  profits  thereof,  beW 
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might  be  quieted  in  fiia  title  to  the  who! 

KEmiBca,  or,  in  cam  it  Bhould  be  decided  that 
was  entitled  only  to  one  fourth  part,  then 
thftt  the  court  would  decree  accordingly. 

The  brothers  and  sister  answered,  admitting 
tlM  facts  stat«d  in  the  bill,  and  submitting 
themselrea  to  the  judgment  of  the  court. 

Watts  put  in  a  plea,  denying  all  knowledge 
of  any  title  except  that  of  Fenfleld  at  the  time 
of  his  purchase,  and  prayed  that  he  might  not 
be  compelled  to  answer  further.  The  court  al- 
lowed the  plea  to  stand  as  to  the  discovery,  but 
ordered  a  further  answer  as  to  the  title. 


his  executors.  A  supplemental  bill  and  bill  ._ 
reviTOT  was  then  filed,  making  them  parties, 
and  also  Philip  Kearney,  Jr.,  Susan  Kearney, 
and  John  Watts  De  Feyster,  the  devisees  of  the 
property  in  question.  The  new  parties  an- 
swered, and  sundry  exhibits  were  filed  and  dep- 
ositions taken.  In  May,  1S43,  the  cause  came 
on  for  argument  in  the  Circuit  Court,  which 
passed  the  following  decree.  Judge  Nelson 
being  unable  to  attend  from  sickness,  the  de- 
cree was  given  by  Judge  Bctts: 

"First.  That  the  remainder  in  tail,  in  the 
premises  mentioned  in  the  pleadings  in  this 
cause,  created  by  the  will  of  John  Van  Renase- 
laer  the  elder,  vested  in  John,  his  great-grand- 
son, on  his  birth,  in  the  year  1791,  and  that 
■aid  great-grandson  was  seised  of  auch  re- 
nuunder. 

"Second.  That  the  tenant  in  tail  under  the 
■aid  will,  acauiring  such  estate  in  remainder, 
became  thereoy  so  seised  of  the  lands,  tene- 
ments, and  hereditaments  devised  that  the  Act 
of  February  23d,  A.  D.  17S6,  converted  such 
estate  tail  into  a  fee  simple  absolute. 
SOS*]  "'Third.  That  the  said  John,  the  great- 
grandson  of  the  said  John  Van  Rensselaer  the 
elder,  took  the  estate  in  question  as  a  purchase, 
and  thus  became  |i  new  stock  of  descent,  ajid 
was  so  seised  thereof,  thst,  at  his  death,  in  the 
Tear  1813,  the  whole  estate  descended  to  bis 
father,  John  J.  Van  Rensselaer,  and  his  heirs 
at  Uw. 

"Fourth.  That  the  covenants  In  the  deed  of 
John  J.  Van  Rensselaer,  conveying  the  prem- 
ises in  question  to  David  Penfield,  bearing  date 
the  lat  of  January,  A.  D.  1706.  amount  in  law 
to  a  eorenant  against  all  incumbrances,  except 
■uch  as  are  specificially  desiipiated  in  the  said 
deed,  and  also  to  a  covenant  for  quiet  enjoy- 
ment, subject  only  to  the  like  exceptions. 

"FUth.  That  the  said  covenants  in  the  said 
deed  operate  as  an  estoppel  to  John  J.  Van 
Itenssefaer's  claiming  the  estate  subsequently 
acquired  by  him,  as  against  his  grantee;  and 
that  the  estoppel  operates  equally  against  the 
(omplainant  in  this  suit,  who  makes  title  to 
the  estat«  in  question  as  one  of  the  heirs  at 
law  of  John  J.  Van  Rensselaer. 

"Sixth.  That  the  deed  of  Daniel  Penfield  to 
John  Watts,  bearing  dat«  the  15th  day  of  Oc- 
tober, in  the  year  1806,  conveying  the  said  es- 
tate to  the  said  John  Watts  in  fee,  with  full 
Dovenants,  entitles  his  devisees  and  representa- 
tive, now  in  possession  of  the  premises,  and 
Who  are  defendants  in  this  cause,  to  a  decree 
Uamissing  the  complainant's  bill  in  this  cause, 
•«ith  costs. 
XZ  Ii.  ed. 


"If  is  therefore  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  complainant's  said 
bill  of  complaint  be  and  the  same  hereby  is, 
dismissed;  and  that  the  said  complainant  pay  to 
the  said  defendants  or  their  solicitor  their  costs 
of  this  suit,  to  be  taxed,  and  that  the  said  de- 
fendants have  execution  therefor  according  to 
the  course  and  practice  of  this  court.  • 

(Signed)  "Samuel  R.  Betts."     ' 

The  complainant  appealed  to  this  court.  It 
was  argued  by  Messrs.  Webster  and  BImit 
for  the  appellant,  and  Idessrs.  Jordan  and 
Wood  for  the  appellees. 

The  case  was  argued  at  great  length,  and  the 
reporter  can  only  state  the  points  raised  by  the 
re^ective  counsel. 

On  the  part  of  the  appellant,  the  points  were 
the  following: 

In  case  the  decision  lately  made  by  the  New 
York  court  in  Van  Rensselear  v.  Poucher  is  to 
be  examined  here,  pursuant  to  the  rule  estab- 
lished in  Lane  et  al.  v.  Vick  et  al.  3  Howard, 
476,  then  the  first  question  is,  When  was  the 
estate  tail  created  by  the  will  converted  into  a 
fee — at  the  time  of  the  birth  of  the  eldest  son, 
or  at  the  death  of  John  J.  Van  Rensselear,  in 
182ST 

■Taking  that  view  of  the  case,  the  fol-  ['SOT 
lowing  points  are  presented  for  the  appellant; 

First  Point.  John  Van  Rensselaer,  the  first 
born  eon  of  John  J.  Van  Rensselaer,  was  the 
first  donee  in  tail,  under  the  will  of  Colonel 
John  Van  Rensselaer,  the  devisor. 

I.  The  devise  to  Morris  and  Douw,  in  trust 
to  support  the  contingent  remainders,  etc., 
vested  in  the  trustees  a  legal  estate  during  the 
life  of  John  J.  Van  Rensselaer,  the  grand- 
son of  the  devisor.  The  said  John  J. 
Van  Ilensselaer  took  only  an  equitable  estate 
for  life,  which  could  not  unite  with  the  legal 
remainder  subsequently  devised  to  his  sons 
successively  in  tail  male. 

n.  Even  if  the  estate  of  John  J.  Van  Rensse- 
laer was  executed  by  the  statute  of  uses,  as  a 
legal  estate  in  him,  still  It  was  an  express  es- 
tate for  his  own  life  only,  and  would  not, 
under  the  rule  in  Shelly's  case,  unite  with  the 
remainders  subsequently  devised  to  his  sons 
successively  in  tail  male,  and  so  create  an  es- 
tate tail  in  him.  The  sons  thus  designated 
take  as  purchasers,  and  not  by  descent.  Lilly's 
Practical  Conveyancer,  727;  2  Bl.  Com.  App. 
No.  2;  Scarborough  v.  Saville,  3  Adolph.  A,  Ell. 
807;  24  Com.  Law,  271;  Hays  on  Estates  Tail, 
p.  118;  2  Bl.  Com.  171,  notes;  B  Serg.  & 
Rawle,  362;  Willes,  336;  Dickens,  163,  105;  3a 
Com.  I^w,  246;  Butler's  Notes  to  Co.  Litt. 
No.  249,  sub-d.  2,  3;  Bacon's  Works.  609; 
Touchst.  501;  Lewin  on  Trusts,  23,  50,  103, 
note  1;  Cornish  on  Uses,  15,  Bl;  I  Ves.  4, 
Beames,  485;  16  Ves.  2B6;  2  P.  Wms.  680;  4 
T.  R.  247;  3  Bro.  P.  C.  464;  4  Kent's  Com. 
216,  221;  Hays  on  Estates  Tail,  Proposition  4, 
pp.  4,  30,  31,  43;  4  Dane's  Abr.  633;  3  Wend. 
604;   2  Cruise's  Dig.  39,  tit.   16,  ch.  7,  sec.  26. 

Second  Point.  John,  the  first-bom  son  of 
John  J.  Van  Rensselaer,  took  at  bis  birth  a 
vested  remainder  in  fee  tail;  but  as  he  died  in 
the  lifetime  of  his  father  (for  whose  life  the 
trustees  held),  he  never  became  "seised  in  fee 
tail  of  the  lands,  tenements,  and  hereditaments" 
devised,  within  the  true  intent  and  meaning  q1 
the  statutes  of  1782  and.  llftft,  tor  Xlba  «>»>\\\.\.«a 
1«1 
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of  entidlB  Id  New  York.  1  Eay.  Laws,  1813, 
p.  S2. 

I.  The  question  ariBes  upon  well-known  tech- 
nical worde;  &ud  they  must  be  conatrued  con- 
formablj'  to  their  established  import.  6  Bac. 
Abr.  360,  StatuU,  I.  2;  2  Cranch,  386;  Ellmak- 
er  V.  Eilmaker,  4  Watte,  89;  Rutherforth'a  In- 
stitutes, book  2,  ch.  7,  sec.  4. 

n.  If  upon  the  words  the  coDStruction  be 
doubtful,  it  will  be  proper  to  consider  the  pre- 
existing taw,  the  evil  to  be  remedied,  the  na- 
ture of  the  remedy  designed,  and  the  true  rea- 
son of  that  remedy.     9  Bac.  Abr.  3B3,  Statute 

308*]  "m.  The  public  history  of  the  times 
in  which  the  acta  were  passed  may  be  resorted 
to.    Algrid^e  v.  Williams,  3  Howard,  24. 

IV.  Entails,  as  practiced  in  England,  and  in 
this  State  prior  to  the  acts  in  question,  did  not 
unduly  suspend  the  power  of  alienation,  but 
only  embarrassed  it  by  compelling  a  resort  to 
the  dilatory  and  eitpensive  method  of  convey- 
ance by  fine  and  recovery.  Spencer  v.  Lord 
Marlboro,  5  Bro.  P.  C.  602;  3  Tucker's  Bl.  p. 
lie,  note  11,  p.  363,  note  7;  Pigott  on  Rec.  20; 
Cruise  on  Fines  and  Kec.  ch.  1,  sec.  6;  2  Rev. 
Stat.  343,  sec.  24;  Str.  295;  I  Burr.  llC; 
Willes,  453;  5  T.  R.  108;  2  Bl.  Com.  App. 
Nos.  4,  G;  2  Bl.  Com.  3S3,  355;  2  Wooddeson, 
ISfl,  187,  188,  108;  2  Chitty's  Blackatone,  p. 
357,  note  18;  24  Com.  Law,  56;  Parkhurat  v. 
Dormer,  Willes,  327;  13  East,  4B5;  Taylor  v. 
tlorde,  1  Burr.  60;  30  Com.  Law.  271;  8  Mass. 
36;  2  Eawle,  175;  14  Geo.  11.  eh.  20;  3  Bl.  Com. 
362;  Wilson's  Pigott  on  Rec.  27,  41;  Cowp. 
704;  2  Burr.  1067;  2  Wooddeson,  108;  4  Kent's 
Com.  18,  22,  note  b;  3  Call.  287i  14  Wend.  295, 
334;  I  Jefferson's  Misc.  34. 

V.  Ko  evil,  except  the  necessity  of  fines  and 
common  recoveries,  was  supposed  to  result  from 
entails.  Lord  Manafielii,  1  Burr.  115;  3  Lon- 
don Law  Mag.  371;  Doctor  and  Student,  ch. 
32,  Di;  2  Bl.  Com.  361,  A.  D.  1765;  0  Serg.  &, 
Rawie,  339,  354;  4  Jefferson's  Misc.  178. 

1.  In  the  sister  states  it  was  so  considered, 
and  their  conteniporaneoua  legislation  conforms 
to  this  idea.  See  review  of  such  legislation  at 
end  of  points. 

2.  I'ines  and  recoveries  were  at  length  dis- 
pensed with  in  England,  3  and  4  Wm.  IV.  ch. 
74;   2  Chitty's  Gen.  Prac.   Supplement,   79,  80. 

3.  The  Legislature  of  New  York  never  at- 
tempted to  curtail  the  power  of  suspending 
alienation  until  the  Revised  Statutes  of  1830. 
It  was  not  an  object  of  the  acta  in  question. 
Coatar  v.  Lorrillard,  14  Wend.  204,  334. 

4.  Nor  was  the  power  then  curtailed  in  a 
greater  degree  than  it  is  curtailed  by  the  plain- 
tiff's construction  of  the  acts  in  question. 

VI.  The  terms  of  the  acta,  if  construed  liter- 
ally and  strictly,  according  to  their  fixed  tech- 
nical meaning,  produce  an  effect  precisely  cor- 
responding with  the  presumable  intent  of  the 
Legislature,  aa  deducible  from  a  review  of  the 
pre -e.xi sting  law,  the  only  acknowled.sed  evil  of 
entaila,  and  the  whole  history  of  contempora- 
neous remedial  legislation. 

1.  The  remainderman  in  fee  tail  never  had  at 
common  law  the  absolute  power  of  alienation, 
even  by  common  recovery.  He  might  bar  his 
own  ifsue  by  a  fine,  but  he  eould  not  affect  the 
^OII'J  'subsequent  remainders.  2  Chitty's 
Jllackatone,  p.  357,  note  18.     He  might  unite 


with  the  tenant  for  life  in  suffering  a  eomiMB 
recovery,  and  thus  bar  the  entail;  but  the  u- 
sent  of  the  freeholder  was  indispensable.  Sec 
cases  before  cited;  2  Bl.  Com.  362. 

2.  The  acts  in  question  accordingly  requin, 
at  the  moment  when  they  convert  the  fee  tail 
into  a  fee-simple,  a  seisin  in  fee  tail  of  the 
lands,  tenements,  or  hereditament*.  Meaning  of 
word  "Hereditament";  Symonde,  385;  Thoa. 
Coke,  197  to  242;  Co.  Litt.  6  a.  20,  Hargrave's 
notes,  2  and  24;  2  Tomlyns,  86;  3  Tomlyni, 
578;  1  Bouvier,  620;  2  Bouvier,  654;  2  Bl.  Com. 
17  to  48;  4  Dane's  Abr.  600;  3  Kent'a  Com. 
401;  Cruise's  Dig.  book  I,  tit.  1,  see.  1;  2  Chit- 
ty'a  Gen.  Prac.  153)  Flintoff,  ch.  2,  3;  Maugh- 
am, eh.  1 ;  Roscoe  on  Real  Actions,  p.  U; 
Wood's  Inst.  ch.  1,  2,  3,  4,  and  p.  113;  1 
Finch's  Law,  111;  Termes  de  la  Ley,  254;  Salk. 
B85,  230;  8  T.  R.  503;  6  T.  R.  666;  1  Boa.  t 
Pull.  562;  2  Boa.  &  Full.  247;  Moseley,  240; 
10  Wheat.  216;  9  Serg.  &  Bawie,  366;  S  Bac 
Abr.  382,  Statute,  L  4;  Johnson's  Diet.;  Aint- 
worth'a  Diet.,  Hseredium;  2  Croker'a  Ket. 
Hereditament;  8  Enc.  Brit.  473;  I  Rich.  UL 
ch.  7;  4  Hen.  Vn.  ch.  14,  24;  II  Hen.  VII 
ch.  I,  20;  1  Hen.  VIH.  ch.  8;  21  Hen.  Vm. 
ch.  4,  13,  15,  10;  32  Hen.  VIU.  ch.  0.  32,  36; 
34  &  35  Hen.  VIH.  ch.  5,  40,  42;  U  &  12  W. 
&,  M.  ch.  4;  3  &  4  Anne,  ch.  6;  4  Stat,  at 
Large,  110,  137,  217,  220,  420;  6  lb.  64;  Holfs 
Lawa  of  N.  Y.  p.  85,  sec.  1;  lb.  p.  258,  ace. 
4;  1  Rev.  Stat.  507;  2  Rev.  SUt.  317,  see.  I; 
0  Cow.  664;  2  Cow.  407;  3  Paige,  246;  1  Rev. 
Lawa  of  1813,  p.  363;  1  Rev.  Laws,  747,  sect. 
23,  24,  25. 

3.  The  word  "seised"  In  these  acts  {■  not  to 
bs  taken  singly,  but  in  conjunction  with  that 
of  which  the  seisin  ia  requii^,  i.  e.,  the  lands, 
tenements,  or  hereditaments,  i.  e-,  the  res  er 
subject.  Co.  Litt.  14  a,  16  a,  17  b,  152  b;  S 
Tomlyn's  Diet.  456,  Seisin;  2  Bouvier's  Diet 
404,  Seisin;  14  Johns.  407;  4  Dane's  Atv.  6M, 
sec.  6;  Jackaon  v.  Strang,  1  Hall,  32;  Litt.  sea. 
641,  540,  235,  233;  Of  a  Rent,  Litt.  66S;  Co. 
Litt.  315  a;  5  Bam.  &  Cress.  308;  BevU's  csm, 
4  Coke,  0;  Form  of  Pleading,  Litt.  10;  £  H. 
200. 

4.  The  word  "seised"  ia  not  here  used  i> 
that  secondary  sense  in  which  it  aerrea  to  de- 
acribe  the  condition  of  a  remainderman  or  it- 
versioner  in  respect  to  hia  estate,  when  snch  «- 
tate,  not  discontinued  by  any  act  or  neglect  of 
the  freeholder  having  the  precedent  eatate,  ■■ 
perfect  and  unharmed,  and  siirply  awaits  tbe 
determination  of  the  precedent  estate  to  vert  ii 
posacasion.  Even  in  that  esse  it  is  never  M>d 
that  the  remainderman  or  reversioner  is  •eii«' 
of  the  lands,  etc.  But  it  is  frequently  saidtfcit 
he  is  aeised  of  the  remainder,  or  of  his  eatal<^ 
Co.  Litt.  347  b;  1  Burr.  107,  100;  4  T.  B- 
744;  Lit.  481.  *470.  673:  2  Bl.  357;  Doe  [•»!• 
V.  Cooper,  2  Itarn.  4.  Adolph.  283;  Davit  •■ 
Catacre,  5  King.  N.  C.  009;  8  East,  666;  B* 
coe  on  Real  Actions,  51-200;  Stat.  ChampoiT. 
2  Rev.  Stat.  691.  sec.  6;  Stat.  Trespass,  1  R«- 
Lawa,  527,  sec.  32;  1  Rev.  Stat.  750,  sec.  8. 

5.  It  is  on  error  to  say  "seisin  of  Uad*'sbmJJ  | 
not  be  plonded.  On  the  contrary,  aeiiiB  *■ 
lands  ia  alnnys  plrnded  where  it  exists.  In  I*-  | 
plevin,  and  many  other  ca-Ses,  "in  fee,"  or  "i»  | 
tee  tail."  or  "for  life."  according  to  the  faet,  It  \ 
added,  because,  in  ndilition  to  seisin,  thatitltfi  ! 
required  to  be  pleaded.     No  instance  can  t*     j 
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found  of  Ml  averment,  that  a.  party  was  "seised 
of  l&nd  in  remainder." 

6.  It  is  an  error  to  suppose  that  seised  "in 
fee,"  or  "in  hiB  demeene  as  of  fee,"  ia  used  in- 
differently or  confusedly  in  pleading  the  seisin 
of  a  remainderman.  2  Denio,  23.  The  first 
form  ia  proper  when  the  remainderman  is  not 
the  freeholder  (the  prior  estate  being  for  life}; 
the  second  form  is  proper  when  the  remainder- 
mail  ia  the  freeholder  (the  prior  estate  being 
for  years  onlv).    And  so  are  all  the  cases  and 

Erecedenta.  Com.  Dig.  Pleader,  c.  35;  6  Jacob's 
Hct.  41;  Tomlyn'a  Diet.  41,  Seisin;  Greene  y. 
Cole,  2  Saunders,  23ti;  7  N.  H.  G9. 

TIL  The  intent  of  the  Legislature  was  to 
seise  upon  the  entail  the  instant  there  was  in 
being  an  owner  having  a  right  by  the  will  or 
settlement  to  aeqnire  an  absolute  fee-simple, 
and,  dispensing  with  the  formal  and  dilatory 
process  of  line  and  recovery,  to  vest  such  fee- 
simple  at  once  by  act  and  operation  of  law; 
thus: 

1.  The  only  reeognized  evil  of  entails  was 
ivmedied. 

2.  No  violent  or  sudden  change,  overturning 
the  lawful  intent  of  the  devisor  or  donor,  was 

3.  The  consistency  and  harmony  of  the  law 
was  preserved. 

Vjn.  Unless  this  Is  the  construction,  these 
statutes  would  be  incongruous  in  their  action, 
and  would  work  injustice; 

1.  A  seisin  of  the  lands,  etc.,  In  fee-simple 
absolute,  would  necessarily  annihilate  the  pre- 
cedent freehold.    2  Bl.  Com.  104,  lOG. 

2.  There  are  commonly,  in  settlements  in 
tail,  ten  or  more  successive  limitations  in  tail. 
In  each  limitation  the  remainder  is  vested,  and 
the  remainderman  is-  seised  of  the  remainder  or 
estate  the  instant  he  comes  into  being.  Feame 
on  Remainders,  217  to  221;  Willes,  338.  And 
consequently,  if  a  seisin  of  the  estate,  i.  a.,  the 
vested  remainder,  be  sufficient,  each  of  these 
remainders  is,  at  the  same  instant,  turned  into 
a  fee-simple  absolute,  and  made  to  destroy  all 
tlw  others. 

8.  This  incongruity  would  not  be  advanta- 
geously obviated,  if,  by  construction,  a  propriety 
til*]  could  be  given  to  the  flrst  vested  're- 
mainder; because  it  often  happens  that  the  re- 
mainders, posterior  in  point  of  limitation,  vest 
long  before  the  prior  remaindermen  come  into 
being.  It  was  a  common  practice  to  settle  to 
'  the  use  of  an'  infant  grandaon  for  life,  re- 
mainder in  fee  tail  to  his  first  and  other  sons 
■necessively,  remainder  in  default,  etc..  to  the 
use  of  settler's  brother  or  uncle,  remainder  to 
the  first  and  other  sons  of  such  brother  or 
nnele,  in  taiL  Here  the  last  remainder  is 
atanoflt  sure  to  vest  before  the  former. 

IZ.  The  construction  contended  for  by  the 
pUoitiff  involves  none  of  these  incongruities,  is 
•eoording  to  the  technical  import  of  the  words, 
tba  reason  of  the  thing,  and  the  construction 
{■  knalogoug  cases. 

1.  A  seisin  of  lands  In  fee  tail  entitled  the 
wife  to  dower  and  the  husband  to  courtesy; 
but  Minn  of  a  vested  remainder  in  fee  tail  or  in 
fc«-simp1e  had  no  such  effect.  I  Barbour's  S. 
CL  B.  506;  Cornish  on  Reminders,  130;  Wat- 
IdnB  on  Conveyancing,  44,  68;  2  Wooddeson's 
Leetnrcfl,  16,  17;  Bldr^lge  v.  Forrestal,  7  Mass. 
ZStj   Am.   a,  Pick.   Si;   22  Pick.   284;    In   re 
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Cregier,  I  Barbour's  Ch.  R.  001;  4  Mason,  486; 
Dower  Act,  I  Rev.  Laws,  58,  sec.  1;  4  Dane's 
Abr.  658,  683,  sec.  22. 

2.  An  heir,  to  whom  a  dry  remainder  ex- 
pectant upon  an  estate  for  life  descended, 
might,  at  common  law,  plead  riens  per  discent 
to  an  action  on  his  ancestor's  bond  debt.  Fort- 
rey  v.  Fortrey,  2  Eaithby's  Vernon,  134. 

3.  The  words  "where  any  lands,  tenements, 
or  hereditaments  shall  be  held,"  in  the  statute 
of  partitions,  were  held  not  to  authorize  a 
naked  remainderman  or  reversioner  to  be  a 
plaintiff.  I  Rev.  Laws,  507,  sec.  1;  Clapp  v. 
Bromagham,  ft  Cow.  564;  3  Paige,  24S;  2  Cow. 
407. 

4.  The  statute  of  wills  gave  the  power  of  de- 
vising to  every  person  "having  any  estate  in 
lands,  tenements,  or  hereditaments."  1  Rev. 
Laws,  361. 

6.  The  statute  of  executions  subjects  to  levy 
and  sale  "all  and  singular  the  lands,  tene- 
ments, and  real  estate"  of  the  debtor.  1  Rev. 
Idws,  500,  sec.  1. 

6.  See  also  the  English  statute  subjecting 
the  estates  tail  of  bankrupts  to  their  debts.  2 
Bl.  Com.  201-286. 

7.  The  ar^ment  founded  on  a  supposed 
unity  of  design  in  the  first  and  third  sections, 
in  reference  to  the  maidm  Seisins  facit  stipitem, 
is  unsound;  for  that  maxim  related  only  to  de- 
scent in  fee-simple,  and  never  had  any  applica- 
tion to  estates  tail.  There  the  descent  was  per 
formam  doni.  6  Bt.  Com.  231,  232,  233; 
Chitty  on  Descents,  155;  Co.  Litt.  14  b,  15  b; 
Pigott  on  Recoveries,  106;  4  Com.  Dig.  Estates, 
B,  7,  8;  16  Maine,  412;  RatcUffe's  case,  3  Coke, 
41,  42. 

8.  The  word  "possessed"  in  the  second  sec- 
tion throws  no  ■light  upon  the  present  ['312 
question.  It  has  no  connection  with  the  ob- 
ject of  the  first  section.  It  is  a  statute  of  re- 
pose, like  the  statute  of  limitations;  and  it  in- 
cludes terms  for  years,  where  no  seisin  could 
exist.  Such  statutes  are  always  made  in  favor 
of  the  actual  possessor,  and  to  cure  defects  of 
title,  or  a  want  of  seisin.  1  Rev.  Laws  of  N. 
Car.  258,  sec.  1;  2  Haywood,  142;  Best  on  Pre- 
sumption, sec,  76;  2  Halstead,  177;  Wood's  In- 
stitute, book  2,  ch.  I.  p.  US;  2  Wooddeson's 
Lectures,  13,  178;  1  Hilliard's  Abr.  ch.  2, 
sec.  10,  p.  24;  Litt.  234;  Co.  Litt.  200  b, 
17  a. 

X,  Contemporaneous  legislation  In  the  Stale 
of  New  York  conforms  to  the  construction  con- 
tended for  by  the  plaintiff. 

1.  The  Act  of  Attainder  (Holt's  Laws  of  New 
York,  p.  85,  A.  D.  1779)  forfeits  all  the  real 
estate  of  the  delinquents. 

2.  Sec.  4  of  the  first  Act  abolishing  entails, 
not  re-enacted  in  1786  (Holt's  Laws  of  New 
York,  p.  258),  shows  that  the  Legislature,  in 
that  Act,  attached  a  more  extensive  meaning  to 
the  words  "real  estate,"  tlian  to  "lands,  tene- 
ments, and  hereditaments."  The  distinction  is 
also  observed  in  section  sixth  of  ths  Act  of 
1786.     1  Rev.  Laws,  53,  sec.  6. 

3.  Fines  and  common  recoveries  were  pre- 
served and  regulated  by  statute  (10th  Sess. 
chap.  43),  which  shows  that  estates  tail  were 
not  instantly  and  totally  annihilated  by  the 
acts  in  question. 

a.  They  were  invented  and  used  to  ba,t  en- 
tails, and  scarcely  eY«x,  U  «.\.  aA,  "OmA  \w  mi 
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other  purpose.  Pigott  on  Recorerie*,  20;  3 
Tucker's  Blackstone,  116,  note  11,  p.  363,  note  7. 

b.  When,  in  1830,  all  eatateB  tail,  though  not 
clothed  with  seiiin,  were  either  converted  or 
extinguished,  fines  uid  recoveries  were  very 
properly  abolished.  1  Rev.  Stat.  722,  sees.  3, 
4i  2  Rey.  Stat.  343,  sec.  24. 

Third  Point.  The  plaintiff,  upon  the  death 
of  his  eldest  brother  without  issue,  in  IS13,  be- 
came the  first  remainderman  in  fee  tail.  And 
on  the  death  of  his  father,  in  1823,  he  became 
■eized  in  fee  tail  of  the  "lands,  tenements,  and 
hereditaments"  devised;  which  seisin  the 
statute  of  1786  instantly  converted  into  &  fee- 
simple  absolute. 

Supposing,  however,  the  estate  was  con- 
verted into  a  fee  on  the  birth  of  his  eldest  son, 
John  J.  Van  Rensselaer  would  not  take  a  fee 
until  the  death  of  that  son,  in  1813,  when  it 
would  become  his  by  descent. 

The  appellant  contends  that  the  reversion 
would,  upon  his  death,  in  1828,  descend  to  his 
four  children,  the  appellant  and  his  brothers 
«nd  sister. 

Fourth  Point.  The  deed  from  John  J.  Van 
Rensselaer  to  Daniel  PenRetd  contained  iin 
S1S*J  warranty,  nor  any  covenant,  except  •one 
against  incumbrances.  A  title  subsequently 
acquired  by  grantor  does  not  enure  to  tlic 
benefit  of  grantee.  Jackson  v.  Winslow,  13 
Cowen,  18;  I'elletreau  v.  Jackson,  II  Wend 
116;  opinion  to  this  precise  effect  delivered  hy 
JudRC  Nelson,  subsequently  affirmed;  Jaeksoji 
V.  Waldron,  13  Wend.  212;  Jackson  v.  Hubbell, 
1  Cowen,  818;  McCrackin  v.  Wright.  14  Johns. 
194;  Jackson  v.  Bradford.  4  Wend.  622:  Jack- 
eon  T.  Peck,  4  Wend.  305;  Dart  v-  Dart.  7 
Cowen,  256;  Jackson  v.  Natsdorf,  11  Johns.  97. 
per  Thompson,  J.;  Trull  v.  Eastman,  3  Metcalf. 
124. 

The  deed  to  Daniel  Penfleld  was  executed  in 
pursuance  of  nn  afrreement  between  the  par- 
ties. In  construing  them,  both  instruments  atv 
to  be  taken  together  to  arrive  at  the  meaninf; 
of  the  pnrties.  Beaumont  v.  Dramley,  1  Turn. 
&  Rubs.  52;  Proctor  v.  Pool.  4  Dev.  373;  Crone 
V,  Odell.  1  Ball  &  Beat.  480;  Moore  v.  Jack- 
son, 4  Wend.  67;  Atkinson  v.  Pillsworth,  1 
Kidg.  P.  C.  401 ;  Lansdown  v.  Lansdown,  2 
Bligh.  P.  C.  60;  Strong  v.  Benedict,  5  Cowen, 
210;  Collins  v.  Masters,  2  Bailey,  S.  C.  Law 
R.  143;  Sumner  v.  WillianiH,  8  Mass.  214; 
Miller  V.  Heller.  7  Serg,  &  Itawle,  40;  Foord 
V.  Wilson,  8  Taunton,  543;  Nivd  v.  Marshall, 
1  Brod.  4,  Bingh.  31S;  Miller  v.  Norton,  1 
McClelland,  647;  Johnson  v.  HolTnian,  9  I^w, 
273;  Hesse  v.  Albert,  3  Mann.  &  Ryl.  400; 
Davis  v.  I. -man,  6  Conn.  253;  Allen  v.  Barish, 
3  Tlammond,  134;  Hurd  v.  Gushing,  7  Pick. 
171;  Adams  v.  Cuddy,  13  Pick.  4G3;  Ibid.  110; 
Knickerbocker  v.  Kilman,  9  Johns.  107. 

Fifth  Point.  Taken  together,  the  intent  of 
the  parties  was  clearly  to  purchase  and  convey 
the  title  of  ,Tohn  J.  Van  Rrnsselacr,  and  noth- 
ing more,  to  Daniel  Penfield,  and  only  to 
covenant  against  all  incumbrances  except  the 
leases  and  one  mortgage,  particularly  men- 
tioned in  both  instnimentH. 

The  points  made  by  the  counsel  for  the  ap- 
pellees were  the  following: 

I.  Under  the  wJU  and  codicil  of  John  Van 
Ken'celaer,  there  was  an  estate  tail  male  in  re- 
iiiiiirider  ID  the  premises  in  question  (viz.;  in 
TfO 


the  rents  reserved  in  fee  on  the  aale  of  tke 
Claverack  lands,  and  in  the  lands  muoU},  in 
John    Van    Rensselaer,    sou    of    John    J.    Var 

Rensselaer,  grandson  of  the  testator,  eneetant 
upon  the  death  of  the  said  John  J.  Van  Rensse- 
laer, which  vested  when  he,  the  said  John  Van 
Rensselaer,  was  born.  I  Inst.  19,  20;  £N>e  t. 
Perryn,  3  T.  R.  484;  2  Hill.  Abr.  403:  Car 
ver  V.  Jackson,  4  Peters,  89,  90;  Doe,  d.  Bamei, 
V,  ProvooBt,  4  Johns.  61. 

II.  The  estate  tail,  so  vested  in  Tema.inder  in 
the  said  first-bom  son,  was  aboliBhed  by  the 
statute  of  1786.  and  turned  into  'a  fee-  ['111 
simple,  which  thereby  destroyed  aH  ths  nlteri- 
or  remainders;  because, 

1st.  The  object  of  the  act  was  to  abolish  en- 
tails altogether,  and  thereby  to  abolish  primo- 
geniture, which  was  pecufiarly  protected  by 
the  statute  de  donis. 

2d.  If  the  abolition  of  entailments  nnder 
said  act  should  be  confined  to  cases  of  actual 
corporeal  possession  of  the  estate  tail  in  free- 
hold, a  large  class  of  estates,  rights,  and  inter- 
ests would  not  be  freed  under  it,  but  would  be 
still  subject  to  entailments,  and  to  the  law  of 
primogeniture  in  its  most  rigid  form,  vir.:  til 
expectancies  and  incorporeal  hereditamenta. 

3d,  The  abolition  of  entailmenta  might  be 
followed  either  with  the  return  of  the  estate  to 
the  old  qualified  fee  on  which  the  eatate  tail 
was  engrafted,  or  with  the  conversion  of  the 
estate  into  a  fee-simple.  And  the  design  of  the 
act  in  stating  that  the  party  seised  of  the  entail 
should  become  seised  of  the  fee,  was  to  explain 
the  character  of  the  abolition,  viz.;  Ita  conver- 
sion into  a  fee,  and  not  to  limit  it  so  as  to  ex- 
clude   expectancies    and    incorporeal    heredita- 

4tb.  The  seisin  designed  in  that  clause  of  the 
act  was  such  as  is  sufficient  to  cast  the  descent 
in  the  particular  case. 

5th.  A  vested  remainder  In  tail,  acquired  by 
devise  (which  is  a  purchase),  is  descendible; 
owner  thereof  having  such  a  seisin  as 
make  him  the  stirps  or  stock  of  descent. 
Ld.  Raym.  728;  Jacob,  tit.  Purchase;  Cro. 
Eliz.  431;  1  T.  R,  404,  634;  2  Bl.  Com.  £41; 
Katcliffe's  case,  3  Rep.  42. 

6th.  The  seisin,  to  cast  the  descent  even  of  a 
fee,  need  not  be  an  actual  corporeal  poBBeBai<m 
of  the  freehold;  and  to  cast  a  descent  of  an  es- 
tail  acquired  by  devise  from  the  tenant  as 
the  stock  of  descent,  it  is  sufficient  that  such 
tenant  is  in  esse  and  the  estate  vested  in  him, 
even  if  it  be  an  expectancy  or  an  incorporeal 
hereditament.  Doe  v.  llutton,  3  Bos.  &,  Pull. 
648;  Cruise,  tit.  29,  ch.  4,  sees.  15,  16,  17;  Co. 
Litt.  62b;  3  Jac.  I^w.  Diet.  92;  Dyer,  141; 
1  Rev.  Statutes,  751.  sec.  6;  I  Rev.  LawB.  6*7. 
c.  33;  2  Chit.  PI.  568,  Springfield  ed.  1833: 
Chit.  PI.  1331;  Com.  Dig.  Pleader,  c.  35,  S: 
ic.  Law.  Di?*.  tit.  Seisin;  also  tit.  Remain- 
■r  and  Rever-^'on;  Throtsby  v.  Adams,  Plowd. 
191.  921;  Wade  v.  Beche,  1  Saund.  149;  Alton 
Wood's  case,  1  Rep.  27  b;  Theobald  v.  Tindal. 
3  Went.  PI.  .502,  .'W3;  Clare  v.  Brooke.  • 
Plow.  443:  llpiirne's  Pleader,  837;  Modem 
Entries,  201:  Leyman  v.  Abeel.  16  .Tohns.  31: 
Jackson  v.  Hendricks.  3  Johns.  Cas.  214:  Raleri 
V.  Schroeder,  13  Johns.  260;  .lackson  v.  Hilton. 
18  Johns.  96:  Doe  v.  Provost,  4  Johns.  61: 
Burnet  v.  Dcnnislon.  5  -Tohna.  Ch.  35;  S 
V'underlieyden  T,  Crandall,  t 
~  ■  II. 
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Denfo,  f ;  Tan  Renaselaer  t.  Poucher,  5  Denio, 
3S,  Affirmed  by  the  Court  of  Appeals,  New 
York,  USS. 

315*]  7th.  *A  remainder  in  tail,  which  may 
be  inherited  or  holdea,  ie  a  tenement  or  here- 
ditament, and  is  embraced  within  the  language 
of  the  first  section  of  the  Act  of  17S6.  Cruise, 
tit.  Z,  eh.  1,  sec.  8. 

WL  John  J.  Van  Renseelaer,  upon  the  death 
vt  the  testator,  became  seized  of  a  freehold  es- 
tate for  life  in  the  premiaes  in  question,  as  well 
In  the  rents  as  in  the  lands  not  demised;  and, 
upon  the  birth  of  bis  first -bom  son,  had  an  ex- 
pectancy in  fee,  as  presumpttre  heir  of  his  said 
first- bom  son. 

IV.  John  J.'  Van  Bensselaer,  being  seized  of 
and  entitled  to  the  said  premises,  did  on  the 
4th  of  Uarch,  1794,  in  and  by  articles  of  agree- 
ment, for  a  full  pecuniarj  consideration,  cove- 
nant with  Daniel  FcnSeld  to  convey  to  him  the 
•aid  premises  in  fee-simple,  with  the  full  and 
absolute  enjoyment  thereof,  free  from  all  in- 
eiunbrances  and  charges,  other  than  leases  of 
himself  and  ancestors. 

V.  John  J.  Van  Rensselaer,  being  so  seised, 
did  on  the  31st  of  December,  17M,  and  the  1st 
of  January,  179S,  by  tease  and  release,  for  a 
full  pecuniary  consideration,  sell  and  convey 
the  said  lands  to  the  said  Daniel  Pentield  in 
fee-simple,  habendum  to  the  said  Daniel  Fen- 
field,  his  heirs  and  assigns  forever,  as  fully  as 
he,  the  said  John  J.  Van  Kensselaer,  then  en- 
joyed, or  theretofore  had  enjoyed  the  same; 
that  is  to  say,  whether  the  ownership  embraced 
the  land  itself  in  possession  or  reversion,  or  an 
incorporeal  right  ui  the  land,  such  as  rent  re- 
served. 

VL  The  first-born  son  of  John  J.  Van  Rensse- 
laer having  been  at  his  birth  vested  with  an 
eatate  in  fee-simple  in  expectancy  in  said  rents 
and  lands  not  leased  in  virtue  of  the  devise  and 
the  Act  of  1786,  upon  his  death  without  issue, 
said  rents  and  lands  descended  from  him  in  fee 
to  his  father.    N.  Y.  Stat. 

VIL  John  Watts,  as  the  grantee  of  Daniel 
FenSeld,  with  covenants  for  the  title  in  fee, 
being  at  the  time  of  the  death  of  the  first-born 
son  seised  in  Us  demesne  of  a  freehold  life  es- 
tate, under  and  by  virtue  of  the  aforesaid  con- 
veyance by  lease  and  release  from  John  J.  Van 
Bensselaer,  the  estate  in  fee-simple  in  the  prem- 
ises BO  descended  to  the  suid  John  J.  Van 
Rensselaer  inured  to  the  benefit  of  the  said 
John  Watts,  and  by  his  will  subsequently 
vested  in  hia  devisees.  2  Hill.  Abr.  401 ;  Sweet 
T.  Green,  1  Paige,  473,  476;  Stow  v.  Wise,  7 
Cow.  214;  Astor's  case,  4  Peters,  85. 

VIIL  John  J.  Van  Rensselaer  and  his  heirs 
at  law,  of  whom  the  plainifT  is  one,  by  his 
aforesaid  conveyance  to  Daniel  Ponlield  were 
and  are  estopped  in  law  from  claiming  any 
ricbt  and  interest  in  the  premises. 

1.  The  covenant  in  the  deed  of  1705  amounts 
to  a  atipidation  and  guaranty,  that  the  grantee 
Sit*]  should  quietly  enjoy  the  'entire  fee  in 
the  property  conveyed,  viz.:  in  the  land  where 
Im  owned  the  land  itself,  and  in  the  incorporeal 
bereditamenta,  viz.:  the  rents  and  reversions, 
where  the  lands  had  been  leased. 

2.  The  description  in  the  habendum  clause  of 
•aid  leaae  was  not  intended  to  qualify  or  alTect 
the  quantity  of  estate,  but  the  subject  matter, 
and  to  «m&au  and  apply  it  aa  well  to  rents  and 
It  !•.  ed. 


reversionary  interests,  wlicrc  there  had  been 
leases,  as  to  lands  not  having  been  leased.  2 
Hill.  Abr.  350,  and  references. 

3.  The  articles  of  agreement  show  a  fee  was 
intended,  and  not  such  an  interest  as  he  might 
chance  to  have.  2  Hill.  Abr.  341;  2  Atk. 
546;  6  Harr.  ft  Johns.  460;  Jones  v.  Gardner, 
10  Johns.  2ee. 

4.  The  covenants  in  said  deed,  so  construed, 
not  only  harmonize  with  the  said  description 
in  the  habendum  clause,  as  above  explained, 
but  also  with  the  intent  manifested  in  the  said 
articles  of  agreement,  and  are  thus  rendered 
operative.  2  Bl.  107,  108;  Jones  v.  Gardner,  10 
Johns.  266. 

5.  The  covenant  in  the  deed,  being  in  fee  be. 
tween  the  parties  and  their  heirs,  that  the  land 
is  free  from  incumbrances,  except  leases,  etc., 
speoitied,  is  broken,  if  there  be  any  other  out- 
standing incumbrances;  and  an  eatate  in  ex- 
pectancy outstanding  Is  an  incumbrance  upon 
tlie  land  and  the  seisin  thereof.  Prescot  v. 
Freeman,  4  Mass.  627;  14  Viner's  Abr.  352, 
tit.  Incumbrance,  A.;  Sugden,  S27,  sec.  0,  11.; 
Jackson  v.  Parker,  9  Cow.  86;  Lovell  v.  Luttrel, 
Savile,  74. 

6.  The  said  John  J.  Van  Rensselaer,  by  the 
whole  context  of  the  said  deed  and  the  said  ar- 
ticles of  agreement  taken  in  pari  materia,  held 
liimsplf  out  to  the  purchaser  aa  a  fee-simpte 
owner,  and  having  at  the  time  an  expectancy  In 
fee  as  prtBumptive  heir,  is  estopiird  from  claim- 
ing the  title  which  afterwards  descends  upon 
him  as  such  heir.  Mason  v.  Muncaster,  9 
Wheat.  445;  Jackson  v.  Bull,  1  Johns.  Cas. 
81;  Jackson  v.  Murray,  12  Johns.  201;  Fisher 
v.  Newland,  21  Wend.  04;  Jackson  v.  Stevens, 
13  Johns.  319;  Noel  v.  Barclay,  3  Simons; 
Fairbanks  v.  Williamson,  7  Greenleaf,  97;  Helps 
V.  Hereford,  2  Barn.  &,  Aid.  242;  Rees  v.  I-loyd, 
Wightw.  123;  McWiiliams  v,  Nasby,  2  Serg.  t 
Rawie,  512;  Goodtitle  v.  Morse,  3  T,  R.  365; 
Carver  v.  Jackson,  4  Pet.  89,  90;  Bcnsly  v. 
Burdon,  2  Sim.  &  Stu.  619;  1  Rev.  Laws  N. 
Y.  p.  74,  sec.  6;  1  Grecnlcaf's  Ev.  sees.  22, 
24,  207,  210;  8  Wend.  483;  4  Wend.  61B;  1 
Rev.  Stat.  N.  Y.  p.  739,  sees.  143,  145. 

IX.  Assuming  that  John  J.  Van  Rensselaer, 
the  grandson,  took  an  estate  tail  under  the  will, 
the  same  was,  by  the  rule  in  Shelly's  case,  at 
once,  upon  the  death  of  the  teatator,  turned  in- 
to a  fee  by  the  Act  of  1T86,  and  the  fee  passed 
directly  by  hia  deed  to  Fenfield. 

X.  Where  there  is  any  doubt  or  difficulty, 
tho  construction. 'should  be  favorable  1*317 
to  the  grantee.     Jackson  v.  Gardner,  8  Johns. 


Mr.  Justice  Helson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

John  Van  Rensselaer,  being  seised  in  fee  of  a 
large  tract  of  land  in  the  County  of  Columbia, 
-State  of  New  York,  made  and  published  his 
last  will  and  testament  on  the  25th  of  May, 
1782,  by  which  he  devised  the  same  to  John  J. 
Van  Rensselaer,  his  grandson,  for  and  during 
his  natural  life;  and  from  and  after  his  decease, 
to  the  first  son  of  the  body  of  the  said  John  J. 
lawfully  begotten,  and  to  the  heirs  male  of  hi)> 
body;  and,  in  default  of  such  isttu&, Uii»i  Xn  ^b. 
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Beeond.  third,  and  every  other  son  of  the  said 
John  .1.,  BucceBaivelj,  and,  in  remainder,  the 
one  after  the  other,  aa  thej  shall  be  in  seniority 
of  birth,  and  the  several  and  respective  heirs 
male  of  the  first,  second,  third,  and  other  son 
or  sodb;  the  eldest  of  such  BOns,  and  the  heirs 
male  of  his  bodf,  being  always  preferred. 

The  testator  died  in  1783,  leaving  John  J., 
the  grandson,  surviving,  who  entered  into  poa- 
sessiOD  and  enjoyment  of  the  state.  John  J. 
had  five  children,  John,  the  first-bom,  whose 
birth  was  in  1791,  Jeremiah,  the  present  com- 
plainant, Cornelius,  and  Glen,  and  a  daughter, 
Catherine  G. 

By  an  act  of  the  Legislature  of  the  State  of 
New  York,  passed  23d  February,  1786,  it  was 
enacted  as  follows:  "That  all  estates  tail  shall 
be,  and  hereby  are,  abolished;  and  that,  in  all 
cases  where  any  person  or  peraons  now  are,  or, 
if  the  Act  herein  after  mentioned  and  repealed 
[referring  to  an  act  passed  12th  July,  1782]  had 
not  been  paaaed,  would  now  be,  seised  in  fee 
tail  of  any  lands,  tenements,  or  hereditaments, 
such  person  and  persons  shall  be  deemed  to  be 
seised  of  the  same  in  fee-simple  absolute;  and 
further,  that,  in  all  cases  where  any  person  or 
persona  would,  if  the  said  act  and  this  present 
act  had  not  been  passed,  at  any  time  hercaft«r 
become  seised  in  fee  tail  of  any  lands,  tene- 
ments, or  hereditaments,  by  virtue  of  any  de- 
vise, gift,  grant,  or  other  conveyance  hereto- 
fore made,  or  hereafter  to  be  made,  or  by  any 
other  means  whatsoever,  such  person  or  per- 
sons, instead  of  becoming  seised  thereof  in  fee 
t^l,  shall  be  deemed  and  adjudged  to  beconie 
seised  thereof  in  fee-simple  absolute."  3  Kev. 
8tat.  N.  Y.  1st  ed.  App.  48;  I  Bav.  Laws, 
1813,  p.  62. 

As  we  have  already  stated,  John,  the  first- 
born son  of  John  J.,  the  grandson,  was  bom  in 
1791,  and  he  died  without  ieaue  in  1813,  while 
the  life  estate  waa  running,  his  father  having 
survived  until  1S2S. 

SI 8*]  'On  the  birth  of  John,  the  first-born. 
Ilia  remainder,  as  the  first  tenant  in  fee  tail, 
which  was  before  contingent,  became  vested  in 
interest,  and  he  was  thereafter  seised  of  an  es- 
tate tail  in  remainder,  the  vesting  in  posapasion 
being  dependent  upon  the  termination  of  the 
life  estate. 

The  interest  in  the  estate  in  remainder 
which  vested  immediately  on  his  birth 
carried  with  it  a  fixed  right  of  future  enjoy- 
ment in  possession,  the  instant  the  life  estate 
terminated. 

The  question  upon  this  branch  of  the  case 
is,  whether  or  not  the  estate  in  fee  tail  in  re- 
mainder thuB  acquired  under  the  will  of  John 
Van  Rensselaer  was  converted  into  a  fee-simple 
absolute  in  John,  the  first-born  son  of  John 
J.,  by  the  operation  of  the  Act  of  1780,  abolish- 
ing entails. 

The  Act  provides,  that  if  any  person  shall 
thereafter  ''become  seised  in  fee  tail  of  any 
Ian  da,  tenement  a,  or  hereditaments,  by  virtue 
of  any  devise,"  etc.,  he  shall  be  deemed  to  have 
become  seised  in  fee-Bimple  absolute. 

It  is  admitted  that  John,  the  first-born,  took 
k  vested  remainder  in  fee  tail  under  the  will, 
the  instant  he  came  into  being,  and  that  he  was 
seised  of  an  estate  in  remainder  in  the  premises 
in  question;  but  it  is  insisted  that  this  is  not 
the  character  of  the  estate  described  in  the 
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Btatute,  and  which  is  there  turned  into  a  fee- 
simple;  that,  in  order  to  bring  the  case  witbii: 
it,  the  tenant  in  tail  in  remainder  must  be  vest 
ed  in  possession,  as  %ell  as  in  interest,  and 
without  which  be  cannot  be  said  to  be  seised  of 
the  lands,  tenements,  or  hereditaments;  and,  aa 
John  died  during  the  running  of  the  life  estate, 
and  therefore  was  never  seised  in  poMession, 
the  fee-simple  did  not  vest  in  him  under  tie 
statute;  but  was  postponed  to  the  next  tenant 
in  tail,  the  second  son,  Jeremiah,  who  is  the 
complainant  in  the  suit. 

We  do  not  propose  to  enter  into  ui  examina- 
tion of  this  question,  and  which  involves  (lie 
true  construction  of  the  Act  of  1780;  aa  thtt 
Act  has  been  several  times  before  the  courts  of 
New  York,  and  its  construction  settled  by  lie 
highest  authority  in  that  State.  Vanderheyden 
v.  Crandall,  2  Denio,  9;  S.  G.  on  appeal,  1  Coni' 
atock,  491;  Van  Rensselaer  v.  Foucher,  S  Denio, 
S5. 

One  of  tbe  cases  arose  under  the  will  before 
ua,  and  involved  the  question  as  to  the  ^ect  of 
the  Act  upon  the  eatate  of  John,  the  first-born 
tenant  in  tail,  the  same  as  here. 

The  construction  of  the  Act  aa  given  in  thtte 
cases  must  form  the  rule  of  decision  upon  the 
question,  according  to  tbe  established  coutk 
of  proceeding  in  this  court.  12  Wbeftt.  1S7, 
108;  6  Peters,  201;  7  How.  818;  8  How.  S58. 
659. 

In  the  case  in  the  Court  of  Appeals  in  Ne* 
York,  Mr.  Justice  Bronaon,  who  delivered  tlK 
judgment  of  the  court,  obaerved  *that  [*1II 
"it  IS  true  the  statute  speaks  of  a  person  seiaed 
of  lands,  tenements,  or  hereditaments;  and,  in 
general,  seisure  of  lands  means  actual  posu>' 
sion  of  them.     But,  taken  in  their  connectindt 
tbe  words  evidently  mean  seisin  of  an  estat«  ik 
lands.     The  Legislature  began  by  speaking  <^ 
estates   tail;    that   was   the   subject   in  han^i 
tbose  estates  were  to  be  turned  into  estates  <>' 
a  different  tenure  or  quality;  and  the  law  m»-*' 
ers  must  be  understood  as  speaking  of  the  s**** 
thing  in  the  latter  part  of   tbe  clause  wlai*'' 
they  had  mentioned  in  the  first." 

He  observes,  "As  I  read  the  statute,  the  [^^ 
vision  is,  that  all  estates  tail  shall  be  abolish^^ 
and  where  any  person  now  is  seised  of  anesL^^ 
in  fee  tail  on  any  lands,  etc.,  such  person  at^^^ 
be  deemed  to  be  seised  of  the  same  (to  wit,  ' 
estate  in  the  lands)  in  fee  simple." 

He  further  remarks,  "The  third  aect^S— ' 
which  regulates  descents,  like  the  first,  wl^^ 
aboliahes  entails,  speaks  of  a  person  seised  ^ 
lands,  tenements,  or  hereditaments;  and  I  th^^^ 
the  word  'seisin'  was  used  in  the  same  Benaej-J'" 
both  aectiona.  One  who  has  a  vested  remain--  "" 
in  fee-simple  expectant  on  the  determinat 
of  a  present  freehold  estate  has  such  a  seisin^^* 
law,  when  the  estate  was  acquired  by  purch^^* 
aa  will  constitute  him  a  atirpa  or  stock  o'  — 
scent  under  the  third  section.  And  the  p 
who  has  a  vested  remainder  in  fee  tail,  aequii 
in  the  same  way,  has  such  a  seisin  in  law 
brings  his  case  within  the  operation  of  the  fi  ? 
section.  His  remainder  in  fee  tail  Is  tnmed  _^* 
to  a  remainder  in  fee-simple.  The  first  aect^* 
brings  tbe  case  under  the  influence  of  '^Jr 
third.  And  the  eatate  no  longer  follows  t-^ 
will  of  the  donor,  but  is  governed  by  the  g*"' 
eral  law  of  descents." 

This  being  regarded  as  the  true  oonatmedM 
Horrard  H- 
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of  tlia  Act  of  1786,  it  follom  that  Jotm,  the 
firat-bom  eon  of  John  J^  took  ma  estate  in  f 
■imple  absolute  in  remainder  in  the  premli 
and  that  On  his  death,  in  1813,  it  descended, 
Bccordint;  to  the  law  of  New  York,  to  hie 
father,  the  life  tenant;  and  the  two  estates  be- 
ing thus  united  in  him,  he  became  vested  with 
the  whole  estate  in  fee-simple  absolute. 

The  complainant,  therefore,  has  failed  to 
mftke  out  anjr  estate  in  the  premises  under  the 
will  of  John  Van  Rensselaer.  And  can  claim 
title  only  through  his  father,  John  J.,  as  one  of 
the  heirs  of  his  estate. 

The  tract  of  land  in  question  embraces  be- 
tween thirty-tbree  and  thirty-four  thousand 
acres,  and  on  the  1st  of  January,  1T9E,  John 
J.,  the  life  tenant,  sold  and  conveyed  the  same 
in  fee  to  Daniel  Penfield,  for  the  consideration 
Of  »44,650. 

It  is  more  than  probable  it  was  the  opinion 
of  the  profession  in  New  York,  at  the  date  of 
this  conveyance,  that  John  J.,  the  grandBOD, 
$20*]  'took  an  estate  in  fee  tail  under  the 
will  of  his  grandfather,  within  the  rule  in 
Shelly's  case,  which  the  Act  of  178S  hod  turned 
Into  a  fee-simpie  absolute;  and  that  the  pur' 
chase  was  made  under  the  belief  that  be  was 
ecnnpetent  to  convey  the  fee. 

It  is  admitted,  however,  tbat  this  construc- 
tion, which  may  have  been  given  at  the  time, 
was  a  mistaken  one;  and  that  he  only  took 
an  estate  for  life,  which  terminated  on  his 
death,  the  SSth  of  September,  1828.  At  that 
time,  we  have  seen,  he  was  seised  of  the  whole 
estate  in  fee  in  consequence  of  the  death  of  hie 
eldest  son,  the  first-born  tenant  in  fee  tail  in 
1813,  and  which  descended  to  bis  four  children, 
three  sona  and  a  daughter,  as  tenants  in  com- 
mon, of  which  the  complainant  is  one,  unless 
they  are  estopped  from  setting  up  the  title  by 
the  deed  of  tilt  1st  of  January,  I79B,  to  Fen- 
fleld,  under  whom  the  defendants  hold. 

On  the  part  of  the  complainant,  it  is  insisted 
that  the  conveyance  is  a  deed  of  bargain  apd 
sale,  and  quitclaim,  without  any  covenants  of 
title  or  warranty,  and  therefore  could  operate 
to  pass  only  the  estate  for  life  of  which  the 
grantor  was  then  seised;  that  it  contains  no  ap- 
propriate words,  when  taken,  togother,  by  force 
of  which  the  subsequently  acquired  title  inured 
to  tbe  benefit  of  the  grantee,  or  those  claiming 
under  him,  or  that  can  estop  the  heirs  from  de- 
nying that  he  bad  any  greater  estate  than  the 
tenancy  for  life;  and  that  the  deed  purports  on 
ita  fac«  to  grant  and  convey  simply  the  right, 
title,  and  Interest  which  tbe  grantor  possessed 
fa  tjbe  premises  at  the  time,  and  nothing  more; 
that  the  only  covenant  is  a  covenant  against 
incnmberances,  which  aSords  indemnity  against 
any  liens  or  charges  upon  tbe  estate  conveyed, 
bat  which  cannot  be  regarded  as  warranting 
tbe  title;  and  that  this  ezpress  covenant  takes 
away  all  implied  ones. 

This  is  the  substance  of  tbe  argument  on  tbe 
f«it  of  the  appeUant. 

Bj  the  covenant  against  incumbrances,  tbe 
grantor,  tor  himself  and  his  heirs,  covenants  and 
agTMS  to  and  with  the  grantee  and  his  heirs 
and  Mdgneea,  that  the  trsct  of  land  conveyed, 
saegptiag  paita  previously  sold  in  fee  by  bis 
aaecstor,  John  van  Rensselaer,  and  by  him- 
mU;  alao,  lands  leased  to  Robert  Van  Rens- 
•daer,  a  lot  of  woodland  to  be  conveyed  by  the 
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grantee  to  H.  J.  Van  Rensselaer,  a  tract  lying 
in  the  City  of  Hudson,  and  a  farm  in  the  pos- 
session of  Mrs.  Moore — with  the  exception  of 
these  several  parcels,  tbe  grantor  covenants- 
that  the  tract  conveyed  is  free  and  clear,  and 
shall  be  held  and  enjoyed  by  the  grantee,  his 
heirs  and  assigns,  according  to  the  true  intent 
and  meaning  of  these  presents,  freely  and  clear- 
ly 'acquitted  and  discharged  of  and  [*321 
from  all  incumbrances  and  charges  other  than 
leases  heretofore  given  by  the  said  grantor  and 
his  ancestors. 

This  covenant,  it  will  be  seen,  excepts  out  of 
the  indemnity,  in  express  terms,  parcels  of 
land  previously  granted  out  of  tbe  tract,  in  fee' 
simple,  and  the  title  to  which  was  outstanding 
in  third  persons;  and  also  the  leases  which  had 
been  given  in  fee,  or  for  the  lives  of  the  lessees, 
on  which  rents  had  been  reserved,  and  which 
leases  were  to  be  transferred  to  the  grantee  as 
rents  and  profits  belonging  to  the  estate,  and 
which  he  was  to  enjoy. 

The  draughtsman  seems  to  have  supposed 
that  the  outstanding  titles  in  fee  in  these  sev- 
eral tracts,  and  also  the  leases  in  fee  and  for 
lives  previously  granted,  and  above  referred  to,, 
would  have  heen  embraced  within  the  covenant, 
unless  expressly  excepted  out  of  it,  and  that 
they  might  be  regarded  as  an  incumbrance  upon 
the  estate  which  the  deed  purported  to  convey, 
and  consequently  a  breach  of  this  covenant 
against  incumbrances.  This  is  the  natural,  if 
not  the  necessary,  implication  from  the  'struc- 
ture  of  the  covenant;  for,  otherwise,  the  excep- 
tions are  without  meaning. 

And,  by  parity  of  reasoning,  the  implication 
is  equally  strong,  that  the  covenant  embraced, 
and  was  intented  to  embrace,  and  secure  to  tlie 
grantee  and  bis  heirs,  the  whole  of  the  interest 
and  estate  in  the  tract  which  tbe  deed  piirporta- 
to  convey,  saving  and  excepting  only  the  par- 
cels and  portions  of  the  title  thus  enumerated 
and  taken  out  of  it;  and  hence,  if  any  out- 
standing title  existed  not  enumerated  and  ex- 
cepted, there  would  be  grounds  for  alleging  a 
breach  of  tbe  covenant,  and  for  claiming  that 
the  grantee,  his  heirs  and  assigns,  were  entitled 
to  an  action  to  recover  indemnity  for  such  dim- 
inution of  the  state. 

This  result  would  seem  almost  necessarily  to- 
follow  from  the  nature  and  structure  of  the 
covenant,  unless  we  regard  it  as  inserted  main- 
ly for  the  benefit  of  the  grantor,  to  enable  him 
to  make  the  exceptions.  For  it  is  but  reason, 
able  to  presume  that  the  draughtsman,  in  mak- 
ing tbe  exceptions,  did  not  stop  short  in  the 
enumeration  of  the  parts  and  portions  of  the 
estate  and  title  intended  to  be  saved  from  its 
operation;  or  that  he  omitted  any  right  or  in- 
terest not  intended  to  pass  by  the  conveyance. 
And  hence  the  reasonableness  of  the  implica- 
tion, that  every  part  of  the  estate  and  interest 
in  tbe  same  that  the  deed  purported  to  convey 
was  intended  to  be  embraced  within  tbe  cove- 
nant not  included  within  the  exception. 

These  several  rights  and  interests  bad  already 
been  excepted  out  of  tbe  granting  clause  ia  the 
deed,  and  hence  the  exception  *in  this  [*322 
part  of  the  inatrument  was  not  necessary  for 
this  purpose.  The  exception  here  related  ei- 
'vely  to  the  covenant  of  enjoyment  of  t\i«- 
premises  free  from  all  Inouxftnukceft-,  wnft  ■«%« 
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intended  oh  m,  aaving  from  Its  scope  and  obliga' 

There  <■  much  force,  therefore,  in  the  argu- 
ment, that  this  covenant,  from  its  peculiar 
phraBeologj'  and  atructure,  was  intended  as 
something  mere  than  a  simple  covenant  against 
incumbrances  and  charges  upon  the  estate;  and 
that  it  was  intended  bj  the  parties  as  a,  cove- 
nant of  the  title  which  the  deed  purported  to 
coQve]',  And  if  so,  this  of  itself  would  operate 
upon  the  estate  subsequently  acquired  by  the 
grantor,  so  that  it  would,  as  against  him  and 
all  persons  claiming  under  him,  inure  to  the 
benefit  of  the  grantee,  his  heirs  and  assigns. 

But  independently  of  this  view,  and  of  any 
covenants  of  title,  in  the  technical  sense  of  the 
term,  in  the  deed  of  1st  Januarjr,  1796,  we  arc 
cf  opinion  that  the  complainant  is  estopped 
from  denying  that  John  J.  Van  Rensselaer,  the 
grantor,  was  seised  of  an  estate  In  fee -simple 
at  the  date  of  that  deed;  the  grounds  of  which 
■opinion  we  will  now  proceed  to  state. 

Tlie  general  principle  is  admitted,  that  a 
grantor,  conveying  by  deed  a  bargain  and  sale, 
by  way  of  rpleaae  or  quitclaim  of  all  his  right 
and  title  to  a  tract  of  land,  if  made  in  good 
faith,  and  without  any  fraudulent  representa- 
tions, is  not  responsible  for  the  goodness  of  the 
title  beyond  the  covenants  in  his  deed.  T  How. 
150;  2  Sugden  on  Vendors,  ch.  12,  sec.  2,  p. 
421;  2  Kent's  Com.  473;  4  lb.  471,  note;  1 
Cow.  618;  9  Cow.  1;  4  Wend.  622;  7  Conn. 
258;  n  Wend.  110;  S.  C.  13  Wend.  178;  12 
Pick.  78;  1  Rev.  Stat.  N.  Y.  739,  sees.  143, 
145;  15  Pick.  23;  14  Johns.  193. 

A  deed  of  this  character  purports  to  convey, 
and  is  understood  to  convey,  nothing  more 
than  the  interest  or  estate  of  which  the  grantor 
ia  seised  or  possessed  at  the  time;  and  does  not 
operate  to  puss  or  bind  an  interest  not  then  in 
existence.  The  bargain  between  the  parties 
proceeds  upon  this  view;  and  the  consideration 
IS  regulated  in  conformity  "ith  it.  If  other- 
wise, and  the  vendee  has  contracted  for  a  par- 
ticular estate,  or  for  an  estate  in  fee,  he  nuist 
take  the  precaution  to  secure  himself  by  the 
proper  covenants  of  title. 

But  this  principle  is  applicable  to  a  deed  of 
bargain  and  sale  by  release  or  quitclaim,  in  the 
strict  and  proper  sense  of  that  species  of  con- 
veyance. And  therefore,  if  the  deed  bears  on 
its  face  evidence  that  the  grantors  intended  to 
■convey,  and  the  grantee  expected  to  become 
invested  with,  an  estate  of  a  particular  de- 
scription or  quality,  or  that  the  borgain  had 
proceeded  upon  that  footing  between  the  par- 
ties, then,  althoHgh  it  may  not  contain  any  cov- 
■enants  of  title  in  the  technical  sense  of  the 
323*]  "term,  still  the  legal  operation  and  ef- 
fect of  the  instrument  will  be  as  binding  upon 
the  grantor  and  those  claiming  under  him,  in 
rcspi'ct  to  the  estate  thus  described,  as  if  a 
formal  covenant  to  that  effect  had  been  in- 
serted; at  least,  so  far  as  to  estop  (hem  from 
■ever  afterwards  denying  that  he  was  seised  of 
the  particular  estate  at  the  time  of  the  convey- 

The  anfliorities  are  very  full  on  this  subject, 
fioodtille  V.  Bailey,  Cowp.  601;  Bensley  v. 
Durdon,  2  Sim,  &,  Stu.  524:  S.  C.  5  Russell, 
330;  2  Barn,  and  Ad.  278,  where  this  case  is 
referred  to:  Doe,  ex  dem.  Mnrchnnt.  v.  Ewing- 
ton,  8  Scott,  210;  Rees  v.  Lloyd,  Wightwick, 
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129;  Bowman  v.  Taylor,  2  Ad.  &  EUU,  2TB; 
Lainson  v.  Tremere,  1  lb.  792;  Stone  ▼.  Wise, 
T  Conn.  214;  Penrose  v.  Griffith,  6  Biimey, 
231;  Denn  v.  Cornall,  3  Johns.  Cas.  174;  B 
Cow.  SS6;  Carver  v.  Jackson,  ex  dem.  Astor, 
4  Peters,  1;  8  Greenl.  96;  4  Kent's  Com.  271, 
note;  1  Smith's  Leading  Cases,  p.  450,  note  to 
The  Duchess  of  Kingston's  case. 

In  the  case  of  Bensley  v.  Burdon,  the  party 
granting  the  estate  recited  that  he  was  entitled 
to  a  remainder  in  fee,  expectant  upon  the  de- 
termination of  the  life  estate  of  his  father,  in 
certain  premises  therein  described.  In  point 
of  fact,  he  had  no  interest  in  the  premises  at 
the  time;  but  became  vested  with  an  estate  for 
life  in  a  part  of  them  some  two  years  after- 
wards, under  tbe  will  of  his  father,  and  soon 
after  conveyed  this  interest  to  the  defendant. 

The  Vice  Chancellor  held,  that  the  grantor 
having  averred  in  the  deed  that  he  was  seised 
of  a  remainder  in  fee,  expectant  on  the  death 
of  his  father,  he  was  estopped  from  setting  np, 
that,  at  the  time  of  the  grant,  he  was  not  dnlj 
seised  of  the  estate  according  to  the  avermcDt; 
that  the  estoppel  run  with  the  land,  and  bound 
not  only  the  grantor,  but  all  claiming  under 
him;  and  that  the  defenduit  was,  therefore, 
equally  estopped  from  denying  the  title. 

There  was  an  appeal  in  this  case  to  the  Lord 
Chancellor,  and  his  decision  is  referred  to  u 
reported  in  6  Russell,  330;  but  there  is  an 
error  in  the  reference,  and  I  have  not  been  able 
to  find  it. 

But  in  Right,  ex  dem.  Jefferys,  t.  Bueknell,  1 
Barn.  &  Ad.  281,  Lord  Tenterden  refers  to 
the  case,  and  says  that  the  judgment  <rf  the 
Vice-chancellor  was  affirmed,  and  that  tke 
Chancellor  put  bis  decision  on  the  ground  tbsl 
the  recital  of  the  interest  of  the  grantor  in  tkt 
premises  was  an  averment  of  a  particular  fu(. 
by  which  the  defendant  was  concluded. 

And  in  the  case  of  Doe,  ei  dem.  Marchant,  r. 
Ewington,  which  was  an  action  of  ejectmclt  to 
recover  possession  of  a  set  of  chambers  in  Lii' 
coin's  Inn,  it  appeared  that  one  Boileau,  hiviiij 
been  admitted  by  the  Benchers  of  the  socitlj. 
the  owners  "of  the  fee,  to  the  chambers  ['St* 
for  life,  had  granted  the  same  to  the  Iteiar  of 
the  plaintiff  in  trust  to  secure  an  annuity,  re- 
citing in  the  deed  that  he  was  well  entitW  W 
an  estate  for  life  in  the  elmmbers. 

Afterwards  Boileau,  by  an  arrangement  witt 
the  defendant,  surrendered  to  him  the  posew- 
sion  of  the  chambers,  who  continued  to  occupj 
them  at  the  time  of  the  commencement  a!  it" 
suit,  which  was  brought  in  consequence  of  tltt 
annuity  being  in  arrear. 

By  the  regulations  of  the  society,  it  appw™ 
that,  in  order  to  surrender  possession,  tbe  f' 
son  last  admitted  must  present  a  petition  to  tin 
Milliters  of  the  Bench  for  permisaion  to  suires- 
diT,  first  paying  all  his  arrear  of  dues;  snd  t^ 
person  wlio  is  lo  succeed  must  also  prew' * 
petition  lo  be  admitted;  and  thereupon,  if  **■■ 
sent  be  gi\on.  then  an  order  is  entered  tbit  tto 
person  admitted  may  have  leave  to  surres^i 
and  the  pirson  who  is  to  succeed  may  Ix  »■' 
mitted  on  paying  the  fine  and  fees.  And  tW 
it  is  in  the  discretion  of  the  masters,  for  t^ 
time  being,  to  make  such  orders  for  the  sJai'' 
sion  to  or  exclusion  from  chambers  in  the  lu 
RE  they  may  think  fit. 

The  lessor  of  the  plaintiff  sought  to  itcOT* 
Howard  11* 
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on  the  ground  tlut  Boileau  was  estopped  from 
denying  that  he  was  aeiaed  of  an  estate  for 
life  in  the  chamben  by  the  recital  in  Ma  con- 
veyance; and  that  the  defendant  coming  in 
under  him  was  equally  estopped. 

Tindall,  Ch.  J.,  in  giving  judgment,  observed, 
that  the  case  had  very  properly  been  argued  on 
the  ground  of  estoppel;  for  if  it  were  a  ques- 
tion of  title,  the  lessor  of  the  plaintiff  would 
clearly  be  out  of  court.  That  he  must  claim 
under  the  estoppel  created  by  the  recital  in  the 
deed  of  conveyance.  He  admitted  that  Boileau 
waa  bound  by  the  recital ;  and  the  defendant 
atso,  if  in  privity  of  estate;  that,  according  to 
the  old  authorities,  he  must  either  come  in  the 
per  or  the  post,  that  is,  be  must  claim  from, 
through,  or  under  the  party.  That  the  de- 
fendant did  not  claim  under  Boileau,  but  un- 
der the  trusteea  of  the  society  of  Lincoln's 
Inn,  and  therefore  waa  not  estopped  from  de- 
nying the  title. 

Coltman,  J.,  observed,  that,  as  between 
Boileau  and  the  lessor  of  the  plaintiff,  the  for- 
mer might  be  estopped  from  denying  that  he 
had  the  estate  he  represented  by  bis  deed;  but 
that,  to  enable  the  plaintiff  to  succeed,  it  was 
necessary  for  him  to  show  that  the  defendant 
claimed  through  or  under  BoUeau,  so  that  the 
estoppel  should  affect  him. 

In  the  case  of  Bowman  v.  Taylor,  Lord  Den- 
man,  Ch.  J.,  observed,  that,  "as  to  the  doctrine 
laid,  down  in  Co.  Litt.  3S2  b.,  that  a  recital 
dotli  not  conclude,  because  it  is  no  direct  af' 
S2S*]  firmation,  *tbe  authority  of  Lord  Coke 
is  B  very  great  one;  but  still,  if  a  party  has 
bj  )us  deed  recited  a  specific  fact,  though  in- 
troduced by  a  'whereas,'  it  seems  to  me  impos- 
sible to  say  that  he  ehall  not  be  bound  by  his 
own  assertion  so  madk  under  seal." 

And  Taunton,  J.,  remarlced,  in  the  same 
case,  that  the  law  of  estoppel  Is  not  so  unjust 
or  abeurd,  as  it  has  been  too  much  the  custom 
to  represent.  The  principle  is,  that,  where  a 
man  has  entered  into  a  solemn  engagement  by 
deed  under  his  hand  and  seal  as  to  certain 
facts,  he  shall  not  be  permitted  to  deny  any 
■natter  which  he  has  so  asserted. 

In  the  case  of  Fairbanlcs  v.  Williamson  there 
i«as  no  covenant  of  title  in  the  deed,  which 
'«ras  in  fee;  but  the  grantor  covenanted  that 
neither  himself,  his  heirs,  or  assigns  would 
c^ver  make  any  claim  to  the  premises.  The 
oourt  held  that  this  operated  as  an  estoppel, 
not  only  upon  him,  but  upon  all  claiitiin^  under 
ttim,  from  setting  up  an  after-acquired  title  to 
t.he  land  against  the  grantee  or  those  in  privity 
'Vrith  him. 

In  Jackson,  ex  deni.  Munroe,  t.  Parkhurst  et 
»L  9  Wend.  20D,  the  recovery  was  placed  al- 
together on  the  ground  of  estoppel,  the  defend- 
ant holding  under  the  grantor  of  the  deed  in 
■*tUeh  the  title  was  recited.  And  in  Rig)it,  ex 
4cm.  Jefferyi,  v.  Bucknell,  where  the  ret^ital  in 
Uie  deed  was,  that  the  grantor  was  legally  or 
equitably  entitled  to  an  estate  in  fee  in  the 
^remisea,  the  court  refused  to  bind  the  party 
coming  in  under  him  as  a  purchaser  for  a  val- 
^table  consideration  of  the  after-acquired  title, 
Molely  on  the  ground  that  there  was  no  certair 
«nd  preciae  estate  set  forth  in  the  recital. 

Tm  principle  dedueible  from  these  atithori 
He*  aeems  to  be,  that,  whatever  may  be  the 
form  or  native  of  the  conveyance  used  to 
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real  property,  if  the  grantor  sets  forth  on  the 
face  of  the  instrument,  by  way  of  recital  or 
averment,  that  he  is  seised  or  possessed  of  a 
particular  estate  in  the  premises,  and  which  es- 
tate the  deed  purports  to  convey;  or,  what  is 
the  same  thing,  if  the  seisin  or  possession  of  a 
particular  estate  is  affirmed  in  the  dved,  either 
in  express  terms  or  by  necessary  implication, 
the  grantor  and  all  persons  in  privity  with  him 
shall  be  estopped  from  ever  afterwards  deny- 
ing that  he  was  so  seised  and  possessed  at  the 
time  he  made  the  conveyance.  The  estoppel 
works  upon  the  estate,  and  binds  an  after-ac- 
quired title  as  between  parties  apd  privies. 

The  reason  is,  that  the  estatb  thus  affirmed 
to  be  in  the  party  at  the  time  ori  the  conveyance 
must  necessarily  have  infiuenwd  the  grantee  in 
making  the  purchase,  and  kence  the  ^antor 
and  those  in  privity  with  him,  in  good  faith  and 
fair  'dealing,  should  be  forever  there-  [*S26 
after  precluded  from  gainsaying  it. 

The  doctrine  is  founded,  when  properly  ap- 
plied, upon  the  highest  principles  of  morality, 
and  recommends  itself  to  the  common  sense 
and  justice  of  everyone.  And  although  it  de- 
bars the  truth  in  the  particular  case,  and  there- 
fore is  not  unfrequently  characterized  as  odious, 
and  not  to  be  favored,  still  it  should  be  remem- 
bered that  it  debars  it  only  in  the  case  where 
its  utterance  would  convict  the  party  of  a 
previous  falsehood;  would  be  the  denial  of  a 
previous  affirmation  upon  the  faith  of  which 
persons  had  dealt,  and  pledged  their  credit  or 
expended  their  money. 

It  is  a  doctrine,  therefore,  when  properly 
understood  and  applied,  that  concludes  the 
truth  in  order  to  prevent  fraud  and  falsehood, 
and  imposes  silence  on  a  party  only  when  in 
conscience  and  honesty  he  should  not  be  al- 
lowed to  speak. 

Now,  applying  this  doctrine  to  the  case  in 
hand,  our  next  inquiry  will  be,  whether  or  not 
John  J.  Van  Rensselaer  afSrmed,  in  his  deed 
of  January  1,  1795,  to  Penfield,  that  he  was 
seised  of  an  estate  in  fee  in  the  premises,  and 
whether  the  deed  purports  on  its  face  to  convey 
an  estate  of  that  description. 

As  to  the  question  involved  in  the  latter 
branch  of  t)ie  inquiry,  we  need  only  refer  to 
the  words  of  the  grant  to  determine  it.  T)ie 
deed  is  of  all  the  right,  title,  and  interest  of  the 
I  grantor  in  the  tract  of  land  to  Penlleld,  his 
i  heirs  and  assigns  forever,  terms  that  would 
have  passed  an  estate  in  fee,  if  John  J.  had 
been  seised  of  it  at  the  time  of  the  conveyance. 

The  most  important  question  arises  upon  the 
other  branch  of  the  inquiry.  Has  the  grantor 
allirmed  on  the  face  of  the  deed  that  be  was 
seised  of  this  particular  estate  in  the  premises 
at  the  time  he  made  the  grant! 

The  argument  on  the  part  of  the  complainant 
is,  that,  although  the  granting  words  of  the 
deed  are  broad  and  comprehensive — such  as, 
"have  granted,  bargained,  sold,  aliened,  en- 
feolTed,  aasurdd,  released,  and  confirmed,  and 
by  these  presents  do  grant,  bargain,  sell,  atiene, 
enfeoff,  a^tiire,  release,  and  conlirm,  unto  the 
said  Daniel  Penfield,"  "and  to  his  heirs  and  as- 
signs forever,  all  and  singular  the  aforesaid 
tract  of  land,"  etc.,  "and  also  all  leases  of  and 
concerning  any  part  or  parts  of  the  said  granted 
pri-mises;  and  also  all  the  estate,  vv\|);i'i.,  VWa, 
interest,   property,   poaaeasvou,   ii\o.v'cti,  a.\i\   it- 
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mand  of  them,  the  eaid  John  J  Van  Rensaelaer 
and  Catherine,  his  wife,  in  the  Bame" — yet  the 
grant  IB  qualiQed  bj  the  habendum  clause — "to 
have  and  to  hold  the  said  tract  of  land  so  de- 
scribed, and  BO  butted  and  bounded  as  above 
recited,  etc.,  unto  the  said  Daniel  Penileld,  hia 
327*]  heirs  and  asBigns,  to  the  only  proper  'use 
and  behoof  of  the  said  Daniel  Penfield,  his 
beira  and  assigns  forever,  in  as  full  and  ample 
a  manner  as  the  said  John  J.  Van  Bensselaer 
now  hath  and  enjoy eth  the  same,  and  in  as  full 
and  ample  a  manner  as  the  same  hath  hereto- 
fore been  had  and  enjoyed  by  the  said  Joba  J, 
Van  Eenaselaer,  or  lawfully  might,  if  these 
presents  were  not  made,  be  had,  used,  occui^ed, 
or  enjoyed  by  him,  his  heirs  or  asBigns." 

This  latter  clause,  it  is  supposed,  restricts 
and  qualifies  the  general  words  in  the  grant, 
and  conflnes  tbe  effect  and  operation  of  the 
deed  to  the  conveyance  of  such  an  estate  as  the 
grantor  was  seised  and  posse ssed  of  at  the 
time;  and,  as  this  was  an  estate  for  life  with 
remainder  over,  it  operated,  and  was  intended 
to  operate,  to  convey  only  this  estate. 

Were  there  nothing  else  in  the  case,  there 
might  be  much  difficulty  in  furnishing  a  satis- 
factory answer  to  thia  view,  although  no  one, 
we  thinlc,  can  read  the  deed  without  being 
strongly  impressed  ^vith  the  conviction,  that 
both  parties  supposed  they  were  dealing  with 
tbe  fee,  and  that  tbe  bargain  was  made  upon 
that  understanding. 

But,  in  order  fully  to  comprehand  and  inter- 

Cet  this  qualifying  clause  in  the  habendum,  it 
material  to  look  into  the  nature  and  condi 
tion  of  the  title  at  the  time,  and  the  mode  of 
enjoying  the  estate,  and  also  into  the  evidences 
of  the  title  which  were  turned  over  to  the  pur- 
chaser at  the  eiecution  of  the  contract,  all  of 
which  appear  in  the  deed  and  articles  of  agree- 
ment therein  recited  and  referred  to. 

As  we  have  already  said,  in  another  branch 
of  the  case,  a  part  of  the  tract  had  been  pi 
ousty  conveyed  in  fee,  and  amongst  others  by 
the  grantor  himself,  and  which  is  excepted 
from  the  grant.  Much  the  larger  part  was  at 
the  time  in  the  occupation  of  tenants  under 
leases  in  fee,  or  for  the  lives  of  the  lessees, 
rents  reserved,  made,  amongst  others,  also  by 
John  J.,  which  leases  were  transferred  to  Pen- 
field  as  muniments  of  the  title.  The  article! 
of  agreement  provided  for  the  transfer  of  these 
leases,  and  tbe  deed  itself  in  terms  embraces 
thera  in  the  granting  clause. 

In  the  articles  of  agreement,  also,  Penfietd  ii 
required  to  covenant  that  he  will  execute 
leases,  according  to  the  terms  and  condition! 
upon  which  they  had  been  usually  granted,  of 
certain  portions  of  the  tract  to  several  persons 
therein  named;  and  which  leases,  as  we  have 
seen,  according  to  the  custom  of  granting, 
were  to  be  made  in  fee,  or  for  the  lives  of  the 
IcBBces,  The  deed  also  contains  the  recital  of 
a  mortgage  in  fee  upon  the  estate,  given  by 
John  J.,  the  11th  August,  1781,  to  Schuyler 
for  securing  the  payment  of  t7,T50,  whicl 
Penfietd  was  to  discharge  out  of  the  purchas< 

sas'I  'Now,  all  these  instruments  affectinj 
the  title,  and  showing  the  tenure  and  condi 
tions  by  and  under  which  the  estate  was  held 
and  enjoyed,  are  particularly  referred  to  in  the 
7J» 


E  UniTBD  Statbi.  ism 

articles,  and  in  the  deed  of  conveyance,  and 
---  thus  virtually  incorporated  into  tbe  same; 
were  so  for  the  purpose  of  describing  with 
greater  precision  the  nature  and  condition  of 
the  title,  and  of  the  rights  and  intereets  of  the 
grantor  in  the  tract  conveyed.  And  looking 
at  them,  and  at  the  right  and  title  therein  ai- 
serted  and  affirmed,  and  upon  the  faith  of 
which  the  purchase  was  made  and  the  deed 
taken,  we  shall  be  enabled  to  comprehend  and 
give  proper  application  to  the  worda  in  the 
habendum;  namely,  that  the  grantee,  his  heirs 
and  assigns,  shall  hold  in  as  full  and  ample  ■ 
manner  as  the  same  is  posscBsed,  occupied,  and 
enjoyed  by  tbe  grantor,  or  as  might  be  pos- 
sessed and  enjoyed  by  him,  li'     '    ' 


estate  possessed  by  the  grantor,  as  well  as  to 
tbe  premises  described,  what  title  and  estate! 
Manifestly  that  which  is  evidenced  by  the 
muniments  of  title  before  referred  to,  and 
particularly  identified  and  described  in  the 
granting  clause  of  the  deed,  a  title  evidenced 
by  lesaes  in  fee  with  rent  reserved,  made  by 
John  J.  and  his  ancestors,  and  which  panned  ttt 
the  grantee  as  securing  the  rents  and  profits 
issuing  out  of  and  belonging  to  the  estate  cod- 

leases  characterize  the  title  to  tbe  tract 
sold,  and  atlord  evidence  that  cannot  be  mis- 
taken of  the  estate  Intended  to  be  conTeyed, 
and  it  was  the  enjoyment  of  this  estate  and  in- 
terest in  the  premises,  in  the  manner  and  way 
in  which  the  grantor  had  used,  occupied,  and 
enjoyed  the  same,  to  which  tbe  habendnn 
clause  refers.  This  affords  «  full  explajaatioo 
of  its  object  and  meaning. 

The  reference  to  these  leaaes,  and  Ttrtaal  in- 
corporation of  them  into  the  deed,  and  transfer 
as  muniments  of  the  title,  especially  thoee  made 
by  John  J.  himself,  together  with  the  mort- 
gage in  fee  to  Schuyler  which  was  to  be  raised 
out  of  the  purchase  money,  and  the  covenants 
required  of  Penficld  to  grant  similar  leases  to 
certain  persons  named,  all  clearly  import,  on 
the  face  of  the  instrument,  an  assertion,  or  af- 
firmation on  the  part  of  the  grantor,  that  he 
was  Beiacd  of  a  title  that  enabled  him  to  make 
the  leases  and  mortgage,  and  that  would  also 
enable  Penfield  to  grant  similar  leases,  namely, 
leases  in  fee;  and  which  brings  the  case  dlrectlf 
within  the  principle  of  law  already  stated,  that 
estops  him,  and  those  coming  in  under  him. 
from  denying  that  he  was  bo  seiacd. 

The  estoppel  works  upon  the  estate,  and  pan- 
es with  it,  and  'binds  the  title  suhse-  [*Slt 
quently  acquired  by  the  death  of  his  eldest  son. 
the  first-born  tenant  in  tail. 

We  are  satisfied,  therefore,  after  the  fulkst 
consideration  of  the  ease,  that  the  decree  of  the 
court  below  ia  right,  and  should  be  affirmed. 
Order. 

This  cause  came  on  to  be  heard  on  tbe  trai- 
script  of  the  record  from  the  Circuit  Court  ot 
the  United  States  for  the  Southern  Kstriet  of 
New  York,  and  was  argued  by  counsel;  a 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  ths 
decree  of  the  anid  Circuit  Court  in  thia  eaoM 
be,  and  the  same  is  hereby  aStoned,  with  CMlft 
-  -  11. 
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JOHN  BASKERYILLE,  John  WUte,  John  Par- 
ker, Peter  Haynea,  William  Stewart,  Nancj 
Stewart.  Nelson  B,  Turner,  Jacob  Gallaapie, 
Peter  BrjBon,  Benjamin  Panish,  William 
Johnson,  Reuben  D,  Brown,  Thomas  Saunders, 
Bich&rd  Winn,  Thomas  Stone,  Beverly  Head, 
David  ChenauJt,  W.  W.  Weatherhead,  John 
Weatherhead,  George  T.  Brown,  B.  F.  Sharp, 
mnd  Francis  Bogan. 

Oonstmctioii  of  will — parol  evidence,  to  explain 
intention,  not  allowed — partition  not  pre- 
sumed. 


Where  a  wtll  contained  the  fallowing  eipres- 
■lona:  "my  estate  to  be  equally  divided  amongst 
my  children."  aod  also,  "m;  IsnOs  and  alavea  to  bp 
equally  divided  amODgat  mj  children"  :  and  bad  la 
It  also  the  following  clause :  "to  each  of  my  daugb- 
tcn  a  small  tract  of  land^^-tbe  last  clause  musi 
be  rejected  as  void  and  Inopei  " 
aaed  for  the  purpr""   "'  -^-— ■- 

as  would  let  In  e_ _  . 

tntentlona  of  the  teaUtor. 

When  nich  teetlmony  la  Introdaced.  It  must 
of  facta  onconnected  with  any  geoeral  declaratl 
or  wishes  ezpreased  by  a  testator  for  the  dlsposltl 
of  bis  property.  In  the  preaent  case,  the  teallmo 
offered  purported  to  express  those  wishes,  and  w 

Where 

they  might  consider  the  acta  of  one 

ten  and  her  busband.  In  acquleacInK  in  a  paniuoD, 

and  Id  receiving  "a  smai]  tract  of  land,"  as  a  rec- 

XltloQ  of  the  true  conatractloo  of  the  will  to  be, 
t  the  daughters  were  not  entitled  to  an  equal 
share,  (he  acta  ot  partition  being  accomjianled  bv 
lone  adverse  posBesslOa,  say  thirty  or  forty  years, 
tUa  Instruction  was  erroneous.  The  dauebter 
was  a  mlaoc  when  abe  married,  and  continued  cov- 
ert nntll  within  a  abort  time  before  sbe  brougbt 
the  suit.  No  presumption,  arlslDpt:  from  her  acta, 
-could  therefore  tie  made  against  her. 

And  a  recognition  by  her,  wben  freed  from  cov- 
erture, of  a  sale  which  she  bad  made  In  conjunc- 
tion with  her  buaband,  amounted  Co  no  more  than 
«  ratlflcatlon  ot  that  particular  aale. 

So,  alao,  an  Instruction  was  erroufoos.  that  the 
JUTT  might  preBume  from  the  evidence  that  there 
bad  been  a  legal  partition  of  the  testator's  land  In 
respect  to  hia  danghtera.  by  order  of  a  court,  when 
tlie  aiecntor  assigned  to  them  certain  parts  of  IL 
By  the  laws  of  the  State  where  the  lands  were,  snch 
a  partition  was  a  Judicial  act.  and  became  a  record. 
SSO*]  *The  doctrine  of  presumption  as  to  rec- 
-nrds.  or  proving  their  eTiatence  aliunde,  explained. 

Id  the  present  case,  the  proof  Is  that  the  parti- 
Hod  waa  not  made  by  the  order  of  a  court. 


lor  Um  Middle  District  of  Tenneasee. 

The  whole  evidetice  given  upon  the  trial  in 
the  <3rcmt  Court  waa  incorporated  into  the  bill 
of  exceptions,  which  must  be  inserted  in  this 
statement,  and  the  preliminary  narrative  muat 
therefore  be  brief. 


NOTB. — Oral  I 
eontracta.  See 
L.  ed.  U.  S.  NBO 


^abla  by  parol.      Its  effect  upon  the  Instrument.     See 
Aa  to  patent  ambiguities  and  parol   proof,  sec 

«M«  ta  6  ut.A.(H.8.)  »ea. 


On  the  20th  of  July,  178S,  Anthony  Bledsoe 
was  killed  by  the  Indians  under  circumstances 
which  are  minutely  detailed  in  the  evidence. 
The  will  which  waa  executed  by  him,  whilst  in 
great  bodily  auETering  and  surrounded  by  an 
alarmed  famUy,  waa  as  follows: 

'^  the  name  of  God,  amen. 

"Being  near  to  death,  I  make  my  will  as 
follows:  I  desire  my  lands  at  Kentucky  to  be 
Bold,  likewise  my  land  on  HoUton,  at  the  dis- 
cretion of  my  executors;  my  children  to  be  ed- 
ucated in  the  best  manner  my  estate  will  per- 
mit; my  estate  to  be  equally  divided  amongst 
my  children;  to  each  of  my  daughters  a  amall 
tract  of  land;  my  wife  to  keep  poBseasion  of 
the  four  oldest  negroes  for  the  maintenance  of 
the  family;  my  lands  and  slaves  to  be  equally 
divided  among  my  children.  I  appoint  my 
brother,  Isaac  Bledsoe,  and  Colonel  Dan  id 
Smith,  executors,  with  my  wife,  Mary  Bledsoe, 
executrix.  At  the  decease  of  my  wife,  the 
four  above  negroes  to  be  equally  divided  among 
my  children. 

"Anthony   Bledsoe.  [Seal.] 
"Signed,   scaled,   and   delivered   in   the   pres- 
ence of  uB,  this  20th  of  July,   1788. 

"James  Clendening, 
"Thomas  Murray, 
"Hugh  Eogan. 


"The  last  will  and  testament  of  Anthony 
Bledsoe,  deceased,  was  produced  in  open  court, 
and  proved  by  the  oath  of  Thomas  Murray  and 
Hugh  Bogan,  subscribing  witnesses  thereto. 
Recorded  and  examined  (ktober  18,  17B8." 

At  this  time  Bledsoe  had  ten  children,  viz., 
five  sons  and  five  daughters.  After  hia  death 
a  postliumous  daughter  was  bom.  Folly,  who 
afterwards  married  Wheatherhead,  and  was  the 
plaintiff  in  error,  was  the  eighth  child. 

In  1793,  the  executor  and  executrix  (and  after 
the  death  of  "the  executor,  the  execu-  ['331 
alone)  conveyed  to  three  of  the  daughters 
each  a  tract  of  land,  by  deeds  of  which  the  fol- 
lowing is  an  example; 

"This  indenture,  made  this  3d  day  of  Janu- 
ary, A,  D.  1793,  between  Isaac  Bledsoe  and 
Mary  Parker,  executor  and  executrix  of  An- 
thony Bledaoe,  deceased,  of  Sumner  County, 
and  territory  of  the  United  States,  eouth  of  the 
River  Ohio,  of  the  one  ^art,  and  David  Shelby, 
of  the  county,  and  territory  aforesaid,  et  the 
other  part,  witnesseth:  That  they,  said  Isaac 
Bledsoe  and  Mary  Parker,  pursuant  to  the  last 
will  and  testament  of  the  aaid  decedent,  hath 
given  and  granted,  aliened,  enfeoffed,  and  con- 
firmed, and  hj  these  presents  doth  give,  grant, 
aliene,  enfeoff,  and  confirm,  unto  the  said  David 
Shelby,  all  that  tract  or  parcel  of  land  aituate 
in  the  county  aforesaid,     etc.,  etc,  containing 

10  acres  of  land  more  or  less. 

In  1706  the  records  of  the  District  Court  of 
Mero  District,  on  the  equity  side  thereof,  were 
burned  and  destroyed.  This  court  had  juris- 
diction of  the  partition  and  division  of  eatatea 
and  other  matters  in  equity  in  the  County  of 
Sumner,  where  the  lands  were  situated,  from 
the  time  of  making  the  will  until  the  destru'?- 
tiou  took  place.  ,  ->  ■ 


SSI                                       BuPSEMK  COUBT  or  tbk  Unrm>  Stahs.  USO 

In  1790  Polly,  being  then  •  minor,  married  good  will  to  pasa  land*,  tbo  same  u  If  Bogu 

Wheatherheod,  and  immediately  thereafter  took  then   had   proved   the   same   facta    before   the 

posiesuon  of  the  320  acrea  which  were  assigned  jurj.     But   that   evidence   might   be   let   in  od 

to  her.  the  trial  to   contradict   what  Kogan   was  pre- 

On  the  6th  of  January,  1801,  thi  residue  of  sumed    to    have    proved    in    1T8S,    before    the 

the  land  which  remained  after  giving  the  daugh-  Sumner  Count;  Court,  when  the  will  was  there 

ters  320  ftcres  each  was  divided  amongat   the  recorded.    It  was  proved  that  Bogon  bad  been 

BORB,  by  commiBsioners  appointed  by  an  order  dead  for  many  years,  and  that  the  other  aub- 

of  Sumner  County  Court.  scribing  witnesBea   were  aleo  dead.    The  oopv 

On  the  19th  of  August,  ISIB,  Polly  Weath-  was  offered  and  admitted,  and  General  Hall'i 

erhead  and   her  huaband  sold   to   her  brother,  evidence  in  opposition   to  the   validity   of  thf 

Henry  R.  Bledsoe,  the  tract  of  land  which  had  will  adjudged  to  be  proper,  and  heard  to  th« 

been  assigned  to  her,  and  shortly  afterwards  re-  extent  above  stated,  in  the  progreea  of  the  trial, 

moved  to  Mississippi.  and  one  day  before  the  origii^  will  was  pro- 

In  1S43  Mr.  WeatherheEid  died,  duced,  on  a  suhpcena  duces  tecum,  issued  on  the 

In  October,  1840,  Polly  Weatherhead  brought  part  of  the  defendants  to  the  officer  having  the 

an  action  of  ejectment  in  the  Circuit  Court  of  same  in  his  custody. 

the  United   States  for  the  Middle   District   of  "The    defendants,    except    the    two    Stuarts, 

Tennessee,  against  the  persons  named  in  the  ti-  were  proved  to  have  lieen  in  possesaion  at  the 

tling  of  this  report,  for  the  whole  tract  of  6,280  time  of  bringing  this  suit.   To  the  *read-[*SSI 

aerea.      The    defendants    appeared,    confessed  ing   of   the   original   paper   writing  called   the 

lease,  entry,  and  ouster,  and  at  March  Term,  will,  or  so  much  thereof  as  contains  the  deviu 

1847,  the  cause  came  on  for  trial.    Under  the  of  the  lands   equally   among  his   children,  the 

charge  of  the  court,  which  is  set  out  in  the  bill  defendants    objected,    and    the    plaintiff    then 

of  exceptions,  the  jury  found  a  verdict  for  the  proved   the   handwriting   of   Antnony    Bledsoe 

defendants.  and  of  the  three  subscribing  witnesses,  and  that 

The  following  ia  the  bill  of  exceptions:  they   were  dead.    It   waa   also  proved   by  the 

■Polly  w„ita,h..d-,  !,„«  V,  Win™  a--  ELt!'!."'"  ™i™  S'.rVl.n^.S'tS 

'              , III. J  „i.i „  bad  taken  possession  ot   tne  breenSeld  laod 

kerviUe  and  others.  ^^^.,  ^^^^  ^1^^  ^Brriage  of  plaintiff. 

"This  cause  came  on  to  be  tried  before  the  ..ij^g    Shelby's  Evidence. 

SSa'l    Honorable   John   'Carton   and    Morgan  .in    „           „     j    i.„   ».„     oi.„ii,„     *j..i   k». 

W.  lion.  judg...  .nd  .  iu„i  »!...,  to  mfio  ,.  ?■  ""  f;,""f,,',' i''.,|™''   ™?.iw 

Uin  tlo  Imue  on  hor  p.rt,  the  pUtotil  Intro-  •'"'"    I"'  P  •  """I    '"d  •I""?"  ~"P^r' 

SSdla^d,no.uidr»d.gi.ittoA.lhooy  f"'   "'   S':"""   "'/''i;'   '''T   °i  .w   1' 

uui^u  lu  n..ucii^=  »iiu  .™  o.  B                     G,„.l  ends  of  her  fat  ler  under  the  will,  and  that  ihi' 

Bledsoe,  for  6.280  acres  of  land,  from  tne  state  ,          ,   .           ...                  ,,.     ,*  .     .             , 

Dicuovc,  lui     1-        J        -v  J         „  .„.„j  i„  (Kn  returned  from  A  abama  or  Mississippi   severs) 

of  North  Carolina,  described  as  is  stated  in  the  .               j  .  ■  j  .     v.       .„:.  i,.„„™i,t  t™.  u 

J    1       .!            J  _    _  a  iL  1.    L. f  .!>„  times,  and  tried  to  have  suit  brought  for  it. 

declaration,  and  proved  that  she  was  one  of  the  '              v..   c.,.  iv   ,    w  -j 

eleven  children  of  Anthony   Bledsoe,  deceased,  Dr-  Shelbys  Evidence. 

who  died  in  1788.    She  then  offered  to  read  a  "It  was  proved  by   Dr.   Shelby,  that  James 

copy  of  the  will  of  Anthony  Bledsoe,  from  the  Weatherhead  had  come  into  this  country  sev- 

records  of  the  County  Court  of  Sumner  Conn-  eral  times  about  this  business,  and  claimed  his 

ty,  to  the  reading  of  which  copy  the  defcniiantE  wife's   eleventh  part   of  the  land.    There  wis 

excepted,  but  the  court  admitted  the  copy  as  no   proof  that  this  claim  of   wife  or   husband 

proper  piimn  facie  evidence  for  plaintiff.  came  to  the  knowledge  of  defendant*,  or  those 

"And   suggesting  fraud   and  mistake   in  the  under  whom  they  claim, 

drawing  and  obtaining  the  will,  and  irregular-  "Malone's   Evidence. 

Uy  in  the  executing  or  attestation  thereof,  and  ^   ^      William    Malone,   thsl. 

insisted  that  the  original   will  .^hou  d  be  pro-  «             P               ?       ^  ^^^,^^^^  ^^^  ^^ 

duced  in  court    and  the  said  original  will  was  plaintiff,  or  her  husband,  with  an  st- 

produced  accordingly;   a  copy   of   which,   with  J^„   t^.  bring  suit  in  this  case,  but  being  un 

the    probate    thereon,     is     hereunto    annexed,  "^  ^'^           «       .^      ^^^  ^  j^  ^j   ,g^B^„ 

marked  A,  and  made  a  psrt  of  this  bill  of  ex-  ^^^^^  ^_^^^^  ^^^  ^^.  J  ^^^  ^^^  |^_^^^j^^  ^^^  ^^ 

ceptions.                               ,    TI  II.          -J            u  thing  failed:    they  came  to  this  state  seveml 

.  ?°,  »'i?""L''S   G«"f'f'    nails    evidence,    he  «              '^^  ^J.^  business,  hut  could  never 

statedwhat   Isaac   Bledsoe   and  his   ».fe   had  commenced.     It   was   also  proved 

told  him  was  the  true  Wlli  of  Anthony  Bled-  f                      Weatherhead.  the  husband  ot  tte 

soe.    That  IS,  in   substance,  that   each   of  the  [„i„tijr.   was   an    honest   man,   of   good  ewn- 

testator^a  daughters  sha^l  have  a  small  tract  of  ^             ■       ^^^_  j^^^j^^j  ,„  ^„;         £d  r«)l»- 

land,  and  that  on  h.s  (General  Kali's)  repeating  jj^  '„^  ^  ,       ^              ^^,  ^^^f,. 

the     statements    of     Isaac     Bledsoe     and     his  „i^g„*                     e       .         / 

wife  to  Rogan  he  said  that  the  statement  made  .^,^„,^  Evidence 
to  General  Hall  was  about  what  had  occurred 

in   substance.     Rogan   having   proved   the   will  "General    William    Hall    was   introduced  fcT 

in  (he  Sumner  Oiuuty  Court  in  1788.  as  a  sub-  the  phiintilT.     He  proved  the  boundaries  of  tb* 

scribing  witness  thereto,  the  court  held  that  the   grant,   dated day   of il787;    thst  b« 

«iH.  according  to  the  state  laws  of  North  Car-  surveyed  the  land  called  for  in  the  grant;  tltf 

oliri:!    was  prima  fade  established,  and  that  a  number   of   acres   called    for    in   the   grant  ii 

copy  mipht  be  rend  by  the  plaintiff,  and  wliicli  fi.280.  but  it  held  out  250  acres  more;  thst  lE 

was    read    accordingly.    The    court    also    held,  the  defendants  were  in  the  possession  <rf  tbi 

that,  to  make  Itogan's  proof  valid,  it  must  be  land  called  for  in  this  grant  at  the  commHMe- 

iircaiimed   by   the  court  and  jury  that   Rognn  ment  of  this  aelion.  except  the  two  Sl'i^irts; 

proved  all  the  necessary  facts  to  constitute  a  that  the   plaintilT,   Folly   Weatherhead.   vu  * 

jiS  Howard  !'■ 
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danriiter  of  Colonel  An  thou]'  Bledsoe;  he 
tUnks  ta  the  fall  of  the  year  1T99  she  inter- 
married with  Jamea  Weatherhead,  ahe  then  be- 
3S4*]  ing  under  the  age  of  twenty -one 'fears. 
Being  croas- examined  by  defendantB,  states  that 
he  was  well  acquainted  with  Colonel  A.  Bled- 
soe, who  was  killed  by  the  Indiana  in  1788; 
that  his  house  stood  within  about  six  feet  of 
the  house  of  Colonel  Isaac  Bledsoe  at  the  time 
A.  Bledsoe  was  killed  by  the  Indiana;  Ant. 
Bledaoe  had  a  fort  upon  the  Greenfield  grant; 
Isaac  Bledaoe  at  Bledsoe's  Lick;  the  Indians 
had  become  very  troublesome,  and  Ant.  Bled- 
soe had  broke  up  bis  fort,  and  moved  into  the 
fort  of  Colonel  Isaac  Bledsoe.  Upon  the  night 
of  the  20th  of  July,  17SS,  about  the  hour  of  mid- 
night, the  Indians  approached  the  house  of 
Isaac  Bledsoe,  and  lay  in  ambuscade  about  forty 
yards  in  front  of  the  passage  dividing  the 
house,  and,  with  a  view  of  drawing  out  those 
in  the  house,  caused  a  portion  of  the  Indiana 
to  ride  through  s  lane  rapidly  by  the  house; 
upon  which  Anthony  Bledsoe  and  his  servant 
man,    Campbell,   sroae,    and    walked    into    the 

essage,  when  A.  Bledsoe  and  Campbell  were 
th  shot  down.  Colonel  A.  Bledsoe  was 
shot  with  a  large  ball,  which  struck  within  a 
half  inch  of  his  naval,  and  passed  straight 
through  his  body,  coming  out  at  hia  back;  and 
from  the  great  pain  and  rack  of  mispry  he 
suffered  from  the  time  he  was  shot  till  his 
death,  he  was  satisfied  his  intestines  were  torn 
to  tueces;  he  died  at  sunrise  the  next  morning. 
"The  witness  states  that  the  firing  of  the  In- 
dians aroused  him  to  his  gun.  He  heard  great 
lamentations  in  the  houae  of  Colonel  A.  Bled- 
soe, and  he  went  down  to  the  fort  yard  to  as- 
certain who  was  shot;  be  waa  informed 
that  Colonel  A.  Bledaoe  and  Campbell  were 
mortally  wounded,  and  some  aaid  that  prep- 
arations were  being  made  for  writing  his 
will.  He,  on  consultation  with  others,  con- 
cluded to  put  himself  in  a  condition  to  resist  an 
anticipated  attack  from  the  Indians,  and  re- 
turned to  their  portholes  awaiting  the  attack, 
and  there  remained  until  about  the  break  of 
day,  when  he  went  into  the  room  where  Colonel 
A.  Bledsoe  lay;  he  died  about  one  hour  after- 
wards; he  did  not  hear  Colonel  A.  Bledsoe 
speak  on  the  subject  of  the  will;  he  understood 
that  he  had  made  his  will.  Shortly  after  the 
burial  of  Colonel  A.  Bledsoe,  he  was  stilt  liv- 
ing in  the  fort  with  Colonel  Isaac  Bledaoe;  he 
conversed  with  Isaac  Bledsoe  and  his  wife, 
Caty,  on  the  subject  of  tha  will,  and  they 
both  Informed  him  that,  shortly  after  Colonel 
A,  Bledsoe  was  shot,  they  knew  from  the 
character  of  the  wound  that  he  must  shortly 
die;  C^ty  went  to  her  husband, Isaac  Bledsoe, 
«nd  told  him  he  must  see  his  brother,  and  sug- 
gest to  him  that  he  must  die,  and  that  some 
provision  should  be  made  for  his  daughters; 
for  if  he  should  die  without  a  will  they  would 
s«t  no  land,  and  the  chief  of  his  estate  consisted 
in  lands;  that  this  suggestion  was  immediately 
made  to  Anthony  Bledsoe  by  Caty  Bledaoe, 
SSB>]  'in  the  presence  of  Isaac  Bledsoe;  and 
.Anthony  Bledsoe  said  to  his  brother,  that,  if 
Jiewonldgetpen  and  ink.he  would  make  hia  will; 
Isaac  Bledsoe  saidhesteppedto  the  passage  and 
called  Gendening  from  the  other  room,  and  he 
told  Clendening  that  he  must  come  and  write 
Us  brother's  will;  that  he  himself  was  so  con- 
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fused  and  agitated  that  he  could  not  write  It 
himself;  they  got  a  table  and  placed  it  near 
him,  and  while  Clendening  was  writing  the 
caption  of  the  will,  Anthony  Bledsoe  observed 
to  Isaac  Bledaoe  that  he  wanted  him  and  Col- 
onel Daniel  Smith  and  his  wife  to  act  as  execu- 
tors and  executrix  of  bia  will,  as  he  intended  to 
leave  considerable  discretion  with  him  in  car- 
rying out  hia  will;  Anthony  Bieiisoe  was  suf- 
fering great  pain,  and  Caty  Bledsoe  got  up  be- 
hind him  in  the  bed,  and  supported  him  till  the 
will  was  finished.  Isaac  Bledsoe  said  to  Col- 
onel A.  Bledsoe,  Mr.  Clendening  is  ready  to 
write  your  will;  how  do  you  want  your  prop- 
perty  disposed  oft  And  Bledsoe  stated  to 
Clendening,  that  he  wanted  to  leave  a  smalt 
tract  of  land  to  each  of  his  daughters,  at  the 
discretion  of  his  executora,  and  the  balance  of 
his  lands  to  bis  sons,  except  his  land  on  Hol- 
aton  and  in  Kentucky,  and  them  he  wished  to 
be  sold  to  raise  and  educate  hia  children;  and  ' 
the  balance  of-  his  property  to  be  equally  di- 
vided between  all  his  children,  except  the  four 
oldest  negroes,  and  them  he  wished  to  remain 
with  his  wife  till  her  death,  and  then  to  be 
equally  divided  among  his  children.  He 
shortly  after  saw  Hugh  Kogan,  a  subscribing 
witness  to  the  will,  who  lived  within  the  fort 
till  I7S3,  and  had  a  conversation  with  him  in 
regard  to  the  will  of  Colonel  A.  Bledsoe;  and 
detailed  to  him  what  Colonel  Isaac  Bledsoe 
and  wife  Caty  had  told  him  about  the  making 
of  the  will,  the  same  that  is  above  specified, 
and  that  Hugh  Bogan  then  said  it  was  about 
what  A.  Bledsoe  aaid  on  that  occaaion,  in  sub- 
atance.  About  the  time  that  Isaac  Bledsoe  was 
about  to  lay  off  the  land  to  the  four  oldest 
dauglitera,  witness  was  present,  to  wit:  in 
l"i)3;  and  witness  asked  him  what  he  consid- 
ered would  be  a  small  tract  of  land  under  the 
will,  when  Colonel  Isaac  Bledsoe  observed  to 
him  that  less  than  3^0  acres  would  not  make  a 
good  plantation,  and  that  he  intended  to  give  his 
own  daughters  320  acres  each;  and  that  he  in- 
tended to  assign  to  hia  brother's  daughters  320 
acres  of  the  best  of  the  land  out  of  the  Green- 
field survey,  and  done  so.  Three  of  the  deeds, 
marked  Noa.  1,  2,  3,  and  made  part  of  this 
bill  of  eieeptiona,  to  wit:  to  David  Shelby, 
William  Neely,  and  James  Clendening,  who 
had  married  three  daughtera,  ahow  the  land 
out  of  the  Greenfield  tract  assigned  them. 
They  immediately  took  possession  of  the  land, 
all  parties  being  well  pleased.  Clendening 
died  on  his  in  tjie  year  18^,  when  it  descended 
to  bis  children;  Neely  'and  Penny  con-  ["836 
tinned  in  possession  of  theirs  till  they  sold,  and 
their  assignees  yet  remain  in  possession.  Shel- 
by continued  in  possession  of  his  till  his  death, 
in  1822;  Mrs.  Salty  Shelby  sold  it,  and  her  as- 
signees continue  in  possession  to  this  day. 
Each  of  the  tracts  contains  about  400  acres. 

"General  Hall  further  stated,  that  the  plain- 
tiff, Polly  Weatherhead,  married  James  Weath- 
erhcad,  he  thinks,  in  the  fali  of  the  year  1799, 
and  immediately  thereafter  took  poasession  of 
their  320  acres  assigned  them  out  of  the  Green- 
Tield  grant.  She  aud  husband  continued  in 
posaession  till  they  sold  it  to  her  brother,  Henry 
R.  Bledsoe.  Their  deed,  of  the  19th  of  August, 
1818,  ia  here  exhibited,  marked  No.  5,  as  part 
of  this  bill  of  exceptions.  Shortly  afterwarda 
Weatherhead  and  wife  movei  \,o  l£i&uaB\^^i. 
1\* 
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He  nev«r  heard  her  or  him  put  up  any  claim  to  I  teraon,  the  wife  of  James  PattenoH,  to  Jolm 
anj  other  portion  of   the   Greenfield   tract,   in    Patterson  (eaid  Fatte»oiu  married  daugbten  of 

opposition  to  the  right  of  the  boy»<,  Henrj  K.,  James  Gtendening  and  BetseydendeiiiiiK},  dated 
Abraham,  and  Isaac  Bledsoe,  nor  lield  any  talk  t)ie  14th  of  August,  1S4S.  Geaet«I  Hill  prored 
with  her  on  the  subject.  The  bnlaace  of  the  '  Chat  this  release  not  onlj  embr*ced  the  320 
grant  of  the  Greenfield  tract,  in  January,  1801,  acres  assigned  the  plaintiff,  but  1ike«i«e  S3J 
was  divided  among  the  boyi  hy  the  commis-  acres  of  land,  lying  within  the  bounds  of  the 
sloncra,  as  appears  by  the  deed  here  exhibited,  Greenfield  grant,  which  is  not  sued  for.  A  deed 
marked  No.  7,  as  part  ot  this  bill  of  exceptions,  from  Henry  K.  Bledsoe  to  John  Patterson,  Jr., 
Isaac  Bledboe  took  possession,  for  himself  and  was  read,  exhibit  No.  14.  General  Hall  proved 
brothers,  of  this  land,  before  1801;  he  thinks  that  this  was  the  tract  aasi^ed  to  the  plaintiff. 
in  1709,  but  would  not  be  certain;  whether  be-  The  record  of  the  County  Court  of  Sumner  wu 
fore  or  after  the  marriage  of  plaintiff,  can-  read,  showing  that  the  guardians  of  the  ^li 
not  say;  he  thinks  the  guardiane  of  the  boys  and  listed  the  320  acres  of  the  Greenfield  grant  from 
girls  rented  the  Greenfield  tract  out  from  1796,  1704  tilt  their  marriage;  and  the  sons  of 
till  Isaac  Bledsoe  took  possession  himself,  but  )B  Anthony  Bledsoe,  by  their  guardians,  listed  the 
not  certain;  that  Abraham  Bledsoe  continued  in  balance  of  the  Greenfield  grant  for  the  boyi. 
possession  of  the  land  assigned  him  till  his  death,  General  Hall  proved  that  the  taxes  were  paid 
about  1816  or  1S17;  Henry  R,  Bledsoe  of  bis  accordingly  as  listed.  General  Hall  proved 
till  his  death,  in  1S22;  Isaac  Bledsoe  of  his  till  that  the  plaintiff  hod  some  eight  or  ten  ehildceii, 
he  sold  to  David  Chenault,  the  defendant,  and  the  oldest  about  forty-eight  yean;  somefonrct 
John  Patterson.  The  deeds  are  here  exhibited,  five  sona-in-law;  and  that  she  and  husband,  on 
all  of  which  is  admitted;  need  not  copy  them,  several  occasions,  have  been  in  the  eoontj 
Since  the  year  ISOO,  Isaac,  Henry  R.,  and  where  the  land  lay,  since  their  removal  from 
Abrsm  Bledsoe,  and  theirasaigns,  have  held  the  the  county,  as  before  stated.  General  Hill 
peaceable  and  adverse  possession  of  said  tract  of  proved  the  handwriting  of  Anthony  Bledsoe  to 
land  devised  as  aforesaid-  Previous  to  the  year  the  original  will;  and  likewise  the  hajidwiiling 
1SI8  there  were  extensive  clearings  and  improve-  of  the  three  subscribing  witnesses;  'and  [*I18 
ments  upon  the  land  of  the  boys;  many  houses  that  the  said  Rogan  and  Clendening  were  nun 
erected ;  and  from  that  period  to  tiie  present  time  of  the  very  highest  character  for  integrity  and 
those  clearings  have  been  extended,  and  some  truth.  The  deposition  of  Mrs.  Desha,  which  i) 
very  valuable  brick  buildings  been  erected  and  to  be  copied  as  part  of  this  bill  of  exeeptioii, 
possessed  by  some  of  the  defendants.  The  im-  was  read  by  the  defendants, 
provements  of  this  land  are  extensive,  valuable,  "The  plaintiff's  counsel  objected  tothatpart 
and  permanent;  and  have  been  made  from  the  of  General  Hall's  testimony  in  which  he  detub 
year  1800  up  to  the  present  time.  what  he  may  have  heard  Isaac  and  Caty  Bled- 

"The  Testimony  of  General  William  Hall,  con-    soe  and  Hugh  Rogan  say  in  relation  to  the  eir- 
tinued.  cumstauces  that  attended  the  making  of  thi  will, 

"The  defendants  read  tlie  deed  from  Nathan-  <"»  the  ground  that  it  was  hearsay.  Bot  tie 
iel  Parker  and  Mary  Parker,  dated  30th  Jnnu-  «<>"«  allowed  it  to  go  to  the  jury,  to  which  the 
331»]  ary,  1796,  for  B40  acres  of  land  "which  P'amtiff  excepts.  The  plaintiff  objected  to  lU 
lies  within  the  bounds  of  the  Greenfield  grant,  t'"'  testimony  tending  to  prove  anything,  w 
B8  proved  by  the  witness.  General  Hall,  who  state  of  facta  contrary  to  the  written  will,  ot  hi 
staled  that  the  executor  of  Anthony  Bledsoe  show  that  anythmg  was  omitted  or  inserted  i» 
mode  the  deed  to  take  up  a  bond  of  Anthony  the  will  through  miaUke. 
Bledsoe  to  Hugh  Rogan.   The  defendant  Fran-  "Mrs.  Read's  Evidence. 

CIS  Rogan  lives  on  the  port  of  the  Greenfield  "The  defendants  introduced  Mary  Besi 
grant  conveyed  to  his  father,  Hugh  Rogan,  as  She  proved  that  she  was  well  acquainted  ifitk 
aforesaid.  The  defendants  then  read  the  bond  Colonel  Anthony  Bledsoe;  he  was  her  onel'' 
of  A-  Bledsoe  to  Hugh  Rogan,  dated  the  18th  of  In  the  year  1788,  her  father,  Isaac  Bledsoe,  WM 
April,  1T83,  referred  to  in  tbe  testimony  of  living  in  the  fort  near  Bledsoe's  Lick;  it  n" 
General  Hall,  exhibit  No.  6;  need  not  be  copied,  very  troublesome  times  with  the  Indiuu 
Tbe  deed  is  referred  to,  exhibit  No.  9.  The  de-  Colonel  Anthony  Bledsoe  had  left  the  Grtei' 
fendants  read  the  deed  from  the  executor  and  field  tract,  and  was  living  in  one  end  of  nf 
executrix  of  Anthony  Bledsoe,  to  wit,  Isaac  and  father's  house.  About  midnight  ot  the  BOth  of 
Mary  Bledsoe,  of  the  Otb  of  April,  1700,  exhibit  July,  1788,  after  the  families  had  retiredtobei 
No-  10,  to  William  Bowman.  General  Hall  James  Clendening  announced  that  he  hid 
proved  that  he  was  present  whpn  this  land  was  discovered  some  Indians  near  the  hovs''- 
run  out;  that  be  saw  the  bond  of  Colonel  Au<  Colonel  Anthony  Bledsoe  got  up  and  went  ii'" 
thony  Bledsoe,  which  was  assigned  to  William  the  passage  with  Camplrell,  it  being  a  d* 
liowmnn  for  this  land;  and  that  the  executor  moonlight  night,  when  Campbell  was  tilW 
ilecded  thia  land  to  Bowman  in  discharge  of  dead,  and  Colonel  Anthony  Bledsoe  mortiUl 
the  covenants  of  said  land,  and  this  land  lies  wounded  by  a  shot  from  the  Indians,  tbe  w' 
within  the  bounds  of  the  Greenfield  grant.  having  passed  directly  through  his  body.  I  ^"^ 

"The  defendants  read  the  grant  of  tbe  State  in  the  house  of  Isaac  Bledsoe,  my  father,*tU'' 
of  North  Carolina,  dated  the  27th  of  June,  1703,  time;  there  was  difficulty  in  getting  light;'' 
for  640  acres,  and  likewise  read  the  entry  of  tbe  length  Hugh  Rogan  went  to  the  kitchen  and  !• 
14th  of  February,  1784,  upon  which  the  grant  fire;  immediately  after,  Anthony  Bledsoe'*' 
was  founded,  exhibits  Nos.  11  and  12;  need  not  shot;  he  was  drawn  into  the  house,  having ''r' 
be  copied.  General  Hall  proved  that  the  grant  leu  from  the  shot;  when  the  light  came,  ^ 
of  Evan  Evans  lies  within  the  bounds  of  the  wound  was  examined  and  discoTered  toM 
Greenfield  grant-  The  defendants  read  thedeed  mortal:  he  was  in  extreme  agony;  no  monsi 
of  release  from  the  plaintiff,  and  Martlia  Fat-  could  have  suffered  moraj  bia  Intestines  ^^ 
720  Homrd  1'' 


1860 


Wkathebbead'b  Lesbbk  v.  BASKEBVXIXB  EI  u. 


■hot  ftiid  torn;  and  what  is  called  hia  caul  fat 
came  out  to  a  considerable  length;  be  continued 
to  suffer  immensely  till  liis  death,  which  oc- 
curred  about  Bun  up  next  morning;  there  was 
great  confusion  in  the  room,  grpat  lamentation 
and  grief  among  the  family,  and  those  present ; 
with  all.  a  motnentarj  attack  was  expected  from 
the  Indians  till  day.  Short.y  after  the  light 
eame,  Anthony  BIcilsoe  asked  my  mother 
Caty  Bledsoe,  what  she  thought  of  his  case. 
She  told  him  he  must  inevitably  d>e,  and  that 
he  ought  to  make  preparation  for  another  world ; 
he  seemed  to  have  a  great  deal  of  concern  about 
that;  after  a  little,  my  mother  suggested  to 
•tsu*]  "him  that  four  of  his  oldest  children 
wera  girls,  and  if  he  died  without  a  wOl  hia 
girls  would  get  none  of  his  lands,  and  the  chief 
of  hia  eatate  consisted  in  lands;  and  suggested 
the  idea  of  hia  making  a  will,  in  order  to  make 
some  provision  for  his  daughters;  he  seemed  to 
hesitate,  and  said  he  did  not  know  who  they 
would  marry,  but  said  in  the  presence  of  my 
father  and  mother,  and  others,  that,  if  they 
would  have  it  wrote,  he  would  make  a  will. 

"I  distinctly  recollect,  that  he  said  that  he 
wanted  his  Kentucky  and  Eolston  land  sold, 
and  the  proceeds  applied  to  the  education  of 
his  children;  that  he  wanted  a  small  tract  of 
land  given  to  hia  daughters,  at  the  discretion 
of  hia  executors;  the  Iwlance  of  his  lands  to  be 
equally  divided  among  his  sons;  that  the  four 
oldest  negroes  to  be  kept  by  his  wife  during  her 
life,  and  the  balance  of  the  property  to  be 
equally  divided  among  all  his  children.  James 
Clendening  approached  a  table  near  where  he 
lay,  and  commenced  writing  the  will.  I  did  not 
hear  what  he  said  when  the  will  was  writing, 
if  he  said  anything.  I  was  present  all  the  time, 
from  the  time  the  will  was  first  suggested  to 
him,  to  the  time  of  his  signing  his  will;  heard 
him  make  no  other  disrioBition  of  his  estate,  but 
ihnt  which  la  detailed  above.  My  mother  got 
liehind  Anthony  Bledaoe,  and  held  him  up  with 
Iter  knees;  he  talked  but  little,  was  in  extreme 
agony  all  the  time;  when  be  talked,  he  talked 
sensibly  np  to  his  death.  I  do  not  know 
whether  the  will  was  read  over  to  him  or  not; 
he  signed  hia  name  to  it.  My  father,  Isaac 
Bledsoe,  was  standing  by  him  when  my  mother 
suggested  to  him  the  propriety  of  making  the 
will;  waa  present  during  the  whole  time  of  the 
writinj;;  of  the  will,  and  was  over  him  when  he 
-died.  I  waa  about  ten  years  of  age  at  that  time ; 
the  occurrences  of  that  night  made  a  deep  and 
lasting  impression  on  my  mind ;  I  recollect  what 
waa  said  and  done  more  distinctly  than  trans- 
actiona  of  late  date,  and  this  has  been  impressed 
npon  my  mind  by  conversations  with  otbers 
smea.  James  Clendening,  the  drawer  of  the 
wilt,  shortly  afterwards  married  one  of  the 
daughters  of  Colonel  Anthony  Bledsoe;  he  and 
Hugh  Rogan  resided  in  my  father's  fort  some 
four  «ir  Ave  years  afterwards;  my  father  was 
appointed  an  executor  with  the  widow,  pre- 
vious to  Us  being  killed  by  the  Indians;  in 
1703,  pursuant  to  the  request  and  will  of  my 
nncle,  he  assigned  to  David  Shelby,  who  had 
married  Sally,  the  oldest  daughter,  a  small  tract 
of  land,  the  boundaries  of  which  contain  about 
four  hundred  acres,  as  appears  by  the  deed;  the 
-ather  three  daughters,  to  wit:  Betsey,  who  mar- 
ried James  Clendening,  Hachel,  who  had  mar- 
ried William  Neetyj  Susan,  who  had  married 
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William  Penny,  received  and  had  assigned  to 
them  their  portions,  *as  appears  by  their  [*840 
respective  deeds  signed  by  the  executors  in  the 
year  1703,  containing  400  acres  of  land,  all  of 
which  was  taken  out  of  the  Greenrield  survey, 
covered  by  the  grant  of  1787,  exhibited  by  Oie 
plaintiff  in  the  cause.  In  addition  to  these  four 
children.  Colonel  Anthony  Bledsoe  at  his  death 
had  the  following:  Thomas  and  Anthony, 
both  of  whom,  under  age,  were  killed  by  the 
Indians  in  the  year  1704,  Anthony  in  April, 
and  Thomas  in  October,  17M;  Isaac,  Polly, 
Abram,  Henry,  and  Prudence,  who  was  bom 
after  the  death  of  her  father,  being  eleven  in 
number.  David  Shelby,  James  Clendening, 
William  Neeiy,  William  Penny,  Joseph  Sew- 
ell,  and  James  Weatherhead  all  married  daugh- 
ters of  Colonel  Anthony  Bledaoe,  and  were 
smart  business  men,  and  some  of  them  married 
fifty  or  sixty  years  ago.  James  Weatherhead 
married  the  plaintiff,  Polly,  she  thinks  in  the 
fall  of  179S,  and  the  next  year  took  possession  of 
the  330  acres  laid  off  to  her  out  of  the  Greenfield 
tract,  and  continued  in  possession  for  many 
years,  till  they  sold  to  Henry  R.  Bledsoe,  her 
brother,  as  appears  by  their  deed  of  the  19th  of 
August,  1818,  which  is  exhibited,  marked  No. 
6.  Sewell  and  his  wife  Prudence  got  a  like 
portion  of  land  assigned  them,  from  the  south- 
east corner  of  the  grant ;  alt  of  which  portions 
they  possessed  and  enjoyed  till  they  were  alt 
sold,  except  Clendening's  lot,  which  descended 
to  his  heirs.  Clemlening  died  in  1822;  Isaac 
DIedsoe  took  possession  of  the  balance  of  the 
GreenGeld  tract  for  himself  and  brothers  about 
the  year  1800,  she  is  not  positive  whether  it  was 
before  or  after,  and  that  portion  was  divided 
between  them,  as  appears  by  the  report  of  the 


"Parker's  Evidence. 

"Nathaniel  Parker,  a  witness  for  defend- 
ants, proved  that  he  haa  always  resided  near 
the  Greenfield  tract  of  land  since  the  year  1790. 
That  Isaac,  Henry  R.,  and  Abram  Bledsoe,  and 
the  defendants  claiming  under  them,  have  had 
the  possession  of  the  lands  sued  for  since  the 
year  1709  or  IBOO,  cultivating  and  improving 
the  lands,  building  houses,  etc.,  since  that 
period.  That  James  Weatherhead  married  the 
plaintiff  in  the  fall  of  1790,  That  they  took 
possession  of  the  320  acres  of  land  assigned  the 
plaintiff,  he  thinks  in  the  year  1800,  that  they 
were  close  neighbors  of  his,  was  intimate  with 
them;  James  Weatherhead  worked  on  his 
house;  Penny,  who  married  a  daughter  of 
Colonel  Anthony  Bledaoe,  was  his  brother-in- 
law;  he  was  well  acquainted  with  Joseph  Sew- 
ell, James  Clendening.  David  Shelby,  and  Wil- 
liam Neely,  who  married  likewise  daughters. 
They  were  alt  smart  men.  Weatherhead  was  an 
'acting  justice  of  the  peace  for  Sumner  [*341 
County  for  many  years;  David  Shelby  was  the 
guardian  of  Polly  Bledsoe,  the  plaintiff,  and 
was  the  clerk  af  the  County  Court  of  Sumner 
tor  some  thirty  years,  and  pursued  his  own  in- 
terest closely.  That  during  all  this  intercourse 
and  acquaintance,  he  never  heard  any  claim  on 
their  part  upon  any  portion  of  the  Greenfield 
tract  assign^  the  boys. 

"Carr's  Evidence. 
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the  aame  facts  in  Bubatance  proved  hj  Nathan- 
iel Parker. 

"It  was  proved  by  competent  t«Btimony, 
wliicb  the  plaintiff  does  not  require  to  be  copied 
into  thJB  bill  of  exceptione,  that  a  division  was 
made  of  the  residue  of  the  Greenfleld  survey 
after  taking  out  the  Bheree  asiigned  tbe  daugh- 
ters, the  land  conveyed  to  Rogan  and  Bon-man, 
and  the  land  covered  by  tbe  Kvan  Evans  grant, 
between  the  three  remaining  bohb  of  Anthony 
Bledsoe,  by  partition  in  a  court  of  record,  and 
that  pOBBCBBion  waa  continued  under  this  divi- 
uion,  and  the  deeds  made  under  it,  till  tbe  bring- 
ing of  this  suit,  there  being  a  regular  chain  of 
title  from  said  partition,  which  was  made  in 
1801. 

"It  was  further  proved,  that  possession  had 
been  taken  by  said  sons  jointly  in  the  year  1600, 
adversely.  The  plaintiff  and  her  husband  hav- 
ing in  that  year  also  taken  possession  of  the  320 
acres  laid  off  to  them  by  the  commissioners,  no 
written  evidence  of  which  was  adduced. 
"UcGavock  and  Hickman's  Evidence. 

'It  was  proved  by  Jacob  McGavock  and 
Thomas  Hickman,  that  the  records  of  the  Dis- 
trict Court  of  Mero  District  on  the  equity  side 
thereof  were  burned  and  destroyed  in  tbe  year 
1796;  and  it  appeared  by  competent  proof,  that 
this  was  the  court  having  jurisdiction  of  tbe 
partition  and  division  of  estates  and  other  mat- 
ters in  equity  in  tbe  County  of  Sumner,  where 
the  land  in  controversy  ties,  from  tbe  time  of 
the  making  of  the  will  to  the  date  of  the  de- 
struction aforesaid. 

"It  is  admitted  that  the  land  in  controversy 
exceeded   the   sum   or  value   of   two   thousand 

"Charge   of  Court. 
"Whereupon   the  court  charged  the  jury  as 
follows: 

"We  are  first  of  opinion,  that  parol  evidence 
may  be  heard  to  the  following  extent,  in  refer- 
ence to  the  devises  in  the  will  of  Anthony  Bled- 
soe: Tbe  clause,  'to  each  of  my  daughters  a 
small  tract  of  land,'  we  regard  as  directly  con- 
flicting with  the  clause,  'my  lands  and  slaves 
343*]  to  be  equally  divided  amongst  *my 
children.'  It  is  contended  by  the  plaintiffs, 
that  by  these  devises  the  daughters  not  only 
take  equally  with  the  sons  the  lands  of  the  tes- 
tator, but  that  an  additional  small  tract  U  also 
given  to  each  daughter.  From  the  then  Biate 
of  tbe  law  of  descents,  which  excluded  the 
daughters,  and  from  the  number  and  circum- 
stances of  the  testator's  family  and  estates,  we 
think  this  construction  of  the  conflicting  clauses 
cannot  be  adopted ;  but  that  the  clause 
which  gives  to  each  of  the  daughters  a  smalt 
tract  of  land  must  be  regarded  as  unmeaning 
and  useless.  That  it  stands  in  conflict  with  nn 
equal  division  is  undeniable.  The  question 
then  is,  whether  this  inconsistency  on  the  face 
of  the  will  authorizes  proof  extrinsic  of  the 
recorded  paper,  to  show  that  if  was  the  inten- 
tion and  will  of  Colonel  Biedsoe  to  give  the 
daughters  each  a  small  tract  of  land  only,  and 
not  an  equal  share,  as  contended  by  the  de- 
fendants. The  distinct  question  for  the  jury 
to  try  is,  whether  Anthony  Bledsoe's  will  whs, 
that  bis  daughters  should  each  have  a  small 
fract  ot  land  and  no  more.   To  find  this  to  be 

tbe  true  will,  tbe  jury  must  find  that  the  clause, 
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'mj  lands  to  be  equally  divided  amonsit  mj 
children,'  was  not  Anthony  Bledsoe's  will,  bnt 
inserted  without  his  instruction  or  knowledge, 
and  contrary  to  his  intention,  wish,  and  will. 

"A  paper  writing,  purporting  to  be  a  man's 
will  or  deed,  executed  and  proved  ftccordinc 
to  the  forma  of  law,  shal!  always  be  deemed 
such,  unless  positive  proof  of  the  contruy  is 
made  out  clearly.  In  the  case  of  a  devise,  it 
must  be  shown  that  the  testator's  will  and  in- 
tention was  different  at  the  time  of  making 
the  instrument,  and  that  that  will  and  inten- 
tion was  not  embodied  in  the  writing,  either 
by  fraud  or  mistake  at  the  time;  or,  in  other 
words,  that  that  which  he  positively  willed 
was  wrongfully  set  down,  either  designedly, 
which  would  be  fraud,  or  not  designedly, 
which  would  constitute  mistake:  but  both  stand- 
ing upon  the  same  principle  in  law  and  in 
fact,  in  an  issue  of  devastavit  vel  uon;  and  on 
these  principles  the  jury  will  proceed  to  con- 
sider  the  case. 

"The  witnesses  states  that  Colond  Bledsot 
was  shot  in  July,  178B,  on  tbe  premises  in  dis- 
pute, where  bis  family  resided,  and  when  his 
wife  and  children  continued  to  resida  for  many 
years  thereafter;  that  he  was  shot  by  tbe  In- 
dians through  the  center  of  the  body,  And  Us 
bowels  torn  to  pieces.  He  was  in  his  own  fort, 
between  two  log-houses,  in  a  passage,  whers 
he  received  the  mortal  wound  and  fdl,  anoth- 
er (his  servant)  being  killed  at  the  same  An; 
that  he  was  carried  into  one  of  the  honses. 
This  was  about  midnight,  and  be  died  aftsr 
daylight  next  momiuKj  being  in  extreme  paii^ 
and  writhing  much  all  the  time  after  he  re- 
ceived the  mortal  wound  up  to  the  time  whea 
*he  died.  During  this  time  Isaac  Bled-  [*S4t 
Boe,  and  especially  the  wife  of  Isaac,  proposal 
to  their  dying  brother  to  make  a  will;  the  mail 
intention  of  which  was,  to  make  a  proririo 
for  Ills  daughters  out  of  his  lands,  they  bdsg 
cut  off  by  the  statute  of  descents.  That  at  (k 
time  there  was  extrpme  distress  in  the  houic; 
various  women,  children,  and  men  in  it,  and 
much  confusion;  that  James  Clcndening  (wbD 
was  in  the  fort  with  many  others)  was  sent  fo( 
(he  beiuE  on  guard)  to  write  the  will,  and  M 
BO,  at  the  bedside  of  tbe  wounded  testatwi 
that  the  will  was  executed  before  dayligtt 
These  facts  we  understand  to  be  andisput«i 
but  whether  they  are  or  are  not  correctly  stolid 
the  jury  will  judge,  our  object  being  to  ststi 
only  such  an  outline  of  the  facts  as  to  make  tks 
charge  to  the  jury  intelligible,  as  regards  tkt 
application  of  the  rules  of  evidence  to  ths  esl* 
submitted  to  tbe  jury.  They  will  take  Ii* 
consideration  the  situation  of  the  testator,  sJ 
all  tbe  circumstances  that  surrounded  him.  *I 
the  time  he  was  making  his  will,  that  is,  dur' 
ing  the  time  that  Clcndening  was  writing  i'> 
all  that  was  said  to  him  after  he  was  shot  sod 
before  Clcndening  commenced  writing  tl* 
will,  and  all  that  the  tegtntor  said  and  did  dv- 
ing  these  times,  and  all  that  was  said  to  ki« 
after  Clendening  commenced  writing  tbe  •>" 
and  before  it  wns  completed,  in  regard  toil" 
contents.  The  jury  wil!  next  consider  the  «•■ 
joint  acts  of  Polly  Wcatherbead  and  her  MM- 
hnnd.  and  the  acts  ot  all  the  other  deviseft  ^ 
Antiiojiy  Ulcdsoe.  in  initances  where  tbe  whA 
of  the  devisees  (inclmling  said  Polly  and  k« 
husband)  are  concrrned  in  dividinjr  the  ealst* 
-  11. 
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of  the  acid  tefltator,  and  aee  how  far  they  mu- 
tuallj'  recoguised  the  true  will  to  be,  that  each 
of  the  daughters  should  have  a  small  tract  of 
land,  but  not  an  equal  divieion  b;  the  partition 
they  artually  did  make  amouget  each  other; 
and  especially  how  far  Folly  concurred  in 
thPie  acta  of  partition,  and  in  a  mutual  oc- 
cupation of  the  lands  each  divisee  took.  These 
acts  are  evidence  that  is  strengthened  by  the 
lapse  of  time,  and  of  long  acquiescence  on  the 
part  of  Folly,  if  the  acts  of  partition  were  ac- 
companied by  long  adverse  possession,  each 
devisee  holding  adversely,  and  for  her  or  him- 
self, the  parcel  of  land  partitioned  to  him  or 
her,  say  for  thirty  or  forty  years,  under  the 
partition. 

"If  the  jury  And  from  the  evidence  that  the 
will  of  the  testator  was,  that  each  of  the 
daughters  should  have  a  small  tract  of  land 
and  no  more,  and  find  that  Polly  had  partitioned 
to  ber  the  320  acres,  out  of  the  south  side  of 
the  Greenfield  tract,  as  such  small  tract,  then 
she  has  no  right  to  recover  in  this  action. 

"And  as  to  the  fact  of  a  legal  and  binding 
partition  among  the  devisees  of  Anthony  Bled- 
S44"]  soe,  we  think,  and  so  instruct  the  *jury, 
that,  [f  they  believe  the  facts  given  in  evidence, 
then  they  would  be  authorized  to  presume  that 
a  legal  partition  hod  been  made,  the  evidences 
of  which  had  been  lost  by  the  accidents  of 
time,  and  that  Polly  Weatherhead  had  legally 
revived  her  shore  at  the  lands  of  the  testator. 
Id  r^ard  to  the  Statute  of  Limitations,  the  Jury 
U  instructed  that.  If  Polly  Weatherhead,  by 
ber  piardian,  hod  a  joint  poBsession  of  the 
land  in  dispute  with  her  brothers,  all  claiming 
u  tenants  in  common,  and  that  such  joint  pos- 
aession  continued  up  to  the  time  of  Folly's 
marriage  with  James  Weatherhead,  then  the 
Act  of  Limitation  has  not  barred  her  right  of  re- 
covery,  if  she  sued  within  three  years  after  her 
buHband's  death. 

"The  jury  is  further  Instructed,  that,  if  they 
find  for  the  plaintiff,  they  must  find  for  one 
eleventh  part  of  so  much  of  the  land  sued  for 
ma  was  partitioned  to  the  brothers  of  Mrs. 
'Weatherhead,  unless  the  plaintiff  has  relin- 
(juished  her  right  to  some  part  of  the  same. 

"In  regard  to  that  port  of  General  Hall's 
«videiioe  where  he  deposed  as  to  what  Isaac 
Eledsoe  and  his  wife  told  him  respecting  the 
intention  of  the  teetator,  and  which  statements 
of  Isaac  Bledsoe  and  his  wife  General  Hall  re- 
peated to  Hugh  Rogan,  the  subscribing  wit- 
ncM  to  the  will,  and  who  (with  Thomas  Mur- 
ray, another  subscribing  witness)  proved  the 
^n  In  the  ordinary  form  in  17SS,  and  which 
Blatement  was  affirmed  by  Ro^an  to  be  sub- 
Ktaatially  aeeurate,  the  jury  will  consider  the 
**idence  as  iittended  only  to  impair  the  proof 
of  Rogan  in  so  far  as  the  alleged  mistake  in 
tie  will  ia  assumed  to  exist;  but  General  Hall's 
*vUeiiee  belnfl:  eomoctent.  the  jury  may  ascer- 
'twill  how  far  it  comes  in  support  of  Mrs.  Read's 
statement,  and  the  acts  of  the  plaintiff  and  her 
nulMid,  in  affirmance  of  the  mistake  alle^d 
Jo  have  been  made  by  CHendeoiug  In  drawing 
t)w  wHl,  if  such  acts  there  be.  To  which 
*t>ane,  the  plaintiff,  by  her  counsel,  excepted. 
"flie  jury  then  rendered  a  verdict  for  the 
defendant*;  and  the  plaintiff  then  moved  the 
*Oart  for  a  new  trial,  which  was  refused.  To 
*II  «Udi  daaUou  of  the  court,  in  the  admis- 


sions  of  the  evidence  excepted  to,  and  the 
charge  of  the  court  to  the  jury,  and  the  refus- 
new  trial,  the  plaintiff  excepts,  and  prays 


cordingly.  J.  Catron, 

"M.  W.  Brown." 

Upon  this  bill  of  exceptions  the  case  came  up 
to  this  court. 

It  was  argued  by  Mr.  Heigs  for  the  plaintiff 
in  error,  ai^  Mr.  Fogg  for  the  defendants  in 

•Mr.  Meies,  for  the  plaintiff  in  error;  [**45 
The  lessor  of  the  plaintiff,  Polly  Weather- 
head, being  one  of  the  children  of  Anthony 
Bledsoe,  the  patentee  of  the  land  in  dispute, 
claims  title  to  an  undivided  eleventh  part  of  it, 
under    his    will,    which    is    in    the    following 

"In  the  name  of  Cod,  amen.  Being  near  to 
death,  I  make  my  will  as  follows; 

"1.  I  desire  my  lands  in  Kentucky  to  be 
sold;  likewise  my  lands  on  Holston,  at  the  dis- 
cretion of  my  executors. 

"2.  My  children  to  be  educated  in  the  best 
manner  my  estate  will  permit. 

"3.  My  estate  to  be  equally  divided  among 
my  children. 

"4.  To  each  of  my  daughters  a  small  tract  of 
land. 

"0.  My  wife  to  keep  poBsession  of  the  four 
oldest    negroes    for    the    maintenance    of    the 

"6.  My  lands  and  slaves  to  be  equally  divided 
amongst  my  children. 

"7.  I  appoint  my  brother  Isaac  Bledsoe  and 
Colonel  Daniel  Smith  executors,  with  my  wife, 
Mary  Bledsoe,  executrix. 

"8,  At  the  decease  of  my  wife,  the  four 
above  negroes  to  be  equally  divided  amongst 
my  children." 

The  defendants  repel  her  claim  by  alleging 
that  the  word  "children,"  in  the  third  and 
sixth  clauses  of  the  will,  was  inserted  instead 
of  the  word  "sons,"  by  the  mistake  of  the 
draughtsman.    And  out  of  this  the  first  ques- 

1.  Whether  parol  evidence  is  admissible  to 
prove  the  error  of  the  draughtsman,  and  to  cor- 
rect it,  either  by  inserting  the  word  "sons"  in- 
stead of  the  word  "children,"  or  by  striking  ■ 
out  the  clauses  in  which  the  word  "children"  is 
inserted;  in  which  case  the  lands  would  pass 
to  the  sons  by  the  then  law  of  descents  in  Ten- 

For  the  lessor  of  the  plaintiff,  we  insist  that 
this  evidence  was  erroneously  admitted  by  the 
Circuit  Court.  And  in  support  of  this  posi- 
tion, out  of  the  numberless  cases  in  the  books, 
we  shall  cite  only  three,  one  of  them  having  the 
merit  of  being  directly  in  point,  namely, 
Weatherhead  v.  Sewell,  9  Humphreys,  272,  303, 
decided  by  the  Supreme  Court  of  Tennessee,  at 
December  Term,  1848,  upon  this  very  will; 
and  the  other  two,  Newburg  v.  Newburg,  5 
Madd.  364.  and  Miller  v.  Travers,  S  Bingh. 
E44,  both  being  closely  analogous  to  our  case. 
For  a  classification  of  all  the  cases,  see  Wigram 
on  Wilis,  a  treatise  approved  by  the  highest 
authority  in  England;  Doe,  d,  Gord,  v.  Needs, 
2  Mees.  &  Wels.  129;  1  S^ence'a  "E.iy,  ^^n 
Sugden  on  Properly,  cb.  4,  w»,  \.  e.rt.»-  *,  fi 
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9,   17;   and  America,   I   Greenleafs  Ev.  eeca. 
2S7,  291,  and  notes. 

BesideB  admitting  the  teetimonr  of  witneBUB 
346']  to  alter  the  •will,  the  Greuit  Court 
charged  the  jury  to  consider  the  conjoint  acts 
of  tlie  plaintifT  and  her  huBband,  and  the  actB 
of  the  other  children,  in  instances  where  they 
nil  concurred  in  dividing  the  estate;  and,  from 
the  partition  they  actually  did  make  amongst 
each  other,  see — 

let.  How  far  they  mutually  recognized  the 
true  will  to  be,  that  each  of  the  daughters 
should  have  a  small  tract  of  land,  but  not  »□ 
equal  division;  and, 

2d.  Especially,  how  far  the  plaintifT  con- 
curred in  these  acts  of  partition,  and  in  the  mu- 
tual occupation  of  the  lands  each  devisee  took. 

The  jury  were  then  told  that  these  acta  of  the 
plaintifT  in  recognition  of  the  partition  actually 
made,  and  of  tl^  concurrence  and  long  acquies- 
cence therein,  and  in  the  poBsession  held  ac- 
cordingly, were  evidence  strengthened  by  lapse 
of  time,  that  the  will  was,  that  each  of  the 
daughters  should  have  a  small  tract  of  land. 

This  is  but  to  say,  that  we  are  to  learn  what 
a  will  is,  not  from  the  face  of  it,  but  by  the 
^OMBs  put  upon  it  by  contemporaries,  and  that 
we  may  gather  those  glosses  from  circumstan- 
tial evidence,  as  well  as  from  the  direct  swear- 
ing of  witnesses. 

2.  The  court  next  instructed  the  jury,  that, 
if  they  believed  the  facts  given  in  evidence, 
then  they  would  be  authorized  to  presume  that 
a  legal  partition  had  been  made,  the  evidence 
of  which  had  been  lost  by  the  accidents  of  time; 
by  which  partition  the  plaintiff  legally  received 
her  share  of  the  testator's  land. 

Here  I  take  the  meaning  of  the  court  to  be, 
that,  supposing  the  will  to  give  her  one  eleventh 
part  of  the  land,  the  jury  may  presume,  from 
the  facts  in  evidence,  that  a  partition  was  le- 
gally made,  assigning  the  plaintiff  such   part. 

Be  it  so,  for  the  sake  of  arcnmcnt;  then  the 
defendants  are  in  the  adverse  possession  of  her 
Fihare  in  severalty,  and  ore  not  tenants  in  com- 
mon with  her;  and  unless  they  are  protected  by 
Ihe  Statute  of  Limitations,  or  by  lapse  of  time, 
she  must  recover. 

But  they  are  not  protected  by  the  Statute  of 
limitations,  because  the  evidence  shows  that  the 
adverse  possession  did  not  commence  til!  after 
her  marriage,  she  and  her  brothers  having  held 
in  common  till  that  event. 

Are  they  protected  by  lapse  of  timet  They 
are,  if  conveyances  can  be  presumed  from  her 
to  the  defendants. 

"But  no  case  can  he  put  in  which  such  a  pre- 
sumption has  been  made,  except  where  a  title 
has  been  shown  by  the  party  who  calls  for  the 
presumption,  good   in   substance,   but   wanting 
some  collateral  matter  necessary  to  make  it  ( 
347"]  plete  in  point  *of  form.    In  such  ci 
when  the  possession  is  shown  to  have  been 
sistcnt  with  the  existence  of  the  fact  directed  to 
be  presumed,  und  in  such  cases  only,  has  it  ever 
been  allowed."    Per  Tindal,  Ch.  J.,  in  Doe,  d. 
Hammond,  v.  Cooke,  6  Btngliam,  174;  1  Green- 
leaf's  Ev.  sec.  40. 

In  Doe,  d.  Fcnwick,  v.  Reed,  5  Barnwell  &.  Al- 
dernon,  232,  it  appeared  (hat  in  17SS  an  ances- 
tor  of  the  defendant  had  been  put  in  possession 
tif  the  land  in  question  as  a  creditor  under  a 
Judgment  against  the  then  owner,  which  poa- 
7;)4 


session  continued  in  the  defendant  ajid  Uafon. 
ily  down  to  the  time  of  trial,  in  1821,  being 
sixty-nine  yearB.  It  appeared  also  that  the  title- 
deeds,  which,  however,  also  related  to  othtr 
lands,  had  continued  in  the  poBsession  of  tlie 
plaintiff's  family,  and  that  moduaea  had  been 
paid  by  them  for  several  estates,  inclnding  sonu 
of  the  property  in  question. 

On  this  evidence,  Bayley,  J.,  told  the  jmr 
that  the  real  question  for  them  to  consider  iraa, 
whether  they  believed  that  a  conveyance  to  the 
defendant,  or  those  under  whom  he  claimed, 
had  actually  taken  place;  observing  that  tbe 
loss  of  a  deed  was  less  likely  to  take  place  tlui 
of  a  grant  of  a  right  of  way;  and  that,  during 


being  married,  no  conveyaneo  could  have  been 
made  without  levying  a  fine,  which,  being  ol 
record,  might  have  been  produced  if  it  had  ei- 

The  jury  having  found  for  the  plaintilT,  m 
motion  for  a  new  trial,  the  whole  Court  of 
Queen's  Bench  concurred  in  refusing  the  mle. 
Abbott,  Ch.  J.,  in  delivering  the  judgment,  uid: 

"I  am  clearly  of  opinion,  that  tiie  direction 
was  according  to  law.  In  cases  whera  the  orig- 
inal possession  cannot  be  accounted  for,  nod 
would  be  unlawful,  unless  there  had  been  i 
grant,  the  rule  may,  perhaps,  be  different.  Ben 
the  original  posBession  is  accounted  for,aadti 
consistent  with  the  fact  of  there  having  beanno 
conveyance. 

"It  may,  indeed,  have  contisoed  lo^ertbu 
is  consistent  with  the  oriKinal  condition;  hot  it 
was  surely  a  question  for  the  jury  to  say  whetlw 
that  continuance  was  to  ba  attributed  toa'int 
of  care  and  attention  on  the  port  of  the  familf 
under  whom  the  plaintiff  claima,  or  to  tbe  tut 
of  there  having  been  a  conveyance  of  tha  et- 
tate.  As  the  defendant's  ancestor  had  orip- 
nally  a  lawful  possession,  I  think  it  was  incon- 
bent  on  him  to  give  stronger  evidence  to  wtf* 
rant  the  jury  in  coming  to  a  conclusion  thlt 
there  had  been  a  conveyance. 

"As  to  the  judge's  observations  respecting 
the  fine,  I  think  he  might  properly  tell  tbe 
jury,  that,  under  the  circumstances,  they  nonU 
probably  Snd  a  Sne. 

•"In  my  opinion,  presumption  of  [*HS 
grants  and  conveyances  has  already  gone  to 
great  lengths,  and  I  am  not  disposed  to  eKtend 
it  further." 

Again,  in  the  case  of  Doe,  d.  Howson,  v.  Wit- 
erton,  3  Barn.  &  Aid.  149,  where  copyh<M 
premises  were  surrendered  to  a  charitable  n^ 
in  1743,  but  it  did  not  appear  that  the  provi- 
sions  of  9  Geo.  n.  c.  h6,  with  respect  to  0» 
enrollment  of  conveyances  to  charitable  Ms"! 
had  been  complied  with,  it  was  held,  io  IBl'i 
that  is,  after  the  lapse  of  seventy-six  yeaii,tli»t 
the  existence  of  a  bargain  and  sale,  and  eim^ 
ment  under  the  statute,  could  not  be  presalMd 
from  the  possession  since  1743.  Lord  Teote- 
den.  Ch.  J.,  there  says: 

"It  is  said,  in  this  ease,  that  the  court  m>T 


stance  can  be  found  where  the  courts  hsvep'^ 
sumed  that  an  enrollment  had  been  mada  ' 
am  of  opinion  that  no  presumption  oo^  '" 
be  made." 
And  Bayley,  J.,  adds:  "As  to  presuaiing** 
Howvdl^ 
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mroHment,  if  it  lud  appeared  that  the  rolls  of 
cliancery  had  been  searclled,  and  a  ehasm  liad 
been  discovered  about  the  period  of  the  surren- 
der, it  might  have  been  sufficient.  At  present 
there  is  no  eridence  upon  \rhich  such  presump- 
tion can  be  founded." 

Now  for  the  application  of  these  eases.  Ac- 
cording to  Ch.  J.  Tindal's  rule,  ao  partition 
can  be  presumed  in  this  case,  because  the  de- 
fendants hare  not  shown  "a  title  good  in  sub- 
stance, but  wanting  some  collateral  matter  nec- 
essary to  make  it  complete  in  point  of  form." 
The  title  shown  bj  them  is  good  in  substance 
and  form,  beine  conveyances  from  the  plain- 
tiff's brothers.  If  the  defendants  had  shown  a 
good  deed  iu  substance  from  the  plaintiff'a  hus- 
band, signed  by  her,  but  wanting  privy  exam- 
ination, or  words  of  grant  or  release  on  her  part, 
as  in  Malvinv.  The  ^oprietors  of  the  Locks  and 
Canals  on  Merrimack  River,  17  Pick.  255,  262, 
this  collateral  matter,  necessary  to  make  the 
deed  complete  in  point  of  form,  might  have 
been  supplied  by  presumption.  Had  the  de- 
fendants produced  such  a  substantially  good, 
but  formally  defective  deed,  their  poa session 
would  have  been  consistent  with  the  existence 
of  the  fact  to  be  presumed,  and  then  the  pre- 
sumption is  allowable,  according  to  the  other 
branch  of  Ch.  J.  Tindal's  rule. 

Further:  A  partition  in  Tennessee  may  be 
made  by  mutual  conveyances  where  the  parties 
are  adult  and  can  agree,  or  where  they  are  mi- 
nora or  cannot  agree,  by  bill  in  chancery,  or 
by  the  aummary  method  prescribed  by  the  Act 
of  1787.  c.  17. 

Supposing  the  first  method  to  have  been 
adopted  in  this  case,  the  execution  of  the  deed 
by  the  husband  must  have  been  proved  by  two 
intneeeea,  or  acknowledged  by  him  before  the 
J4»*]  "County  or  Circuit  Court  of  Sumner 
County,  and  acknowledged  by  the  plaintilT  on 
privy  examination  by  the  court,  and  minutes 
of  the  probate  or  acknowledgment  and  privy 
examination  entered  on  the  record,  a  certificate 
of  this  indorsed  on  the  deed  by  the  clerk,  and 
then  the  whole  recorded  in  the  registry  of  deeds 
for  the  county. 

Are  we  to  presume,  in  the  absence  of  evi- 
dence, that  search  has  been  made  in  vain  for 
traces  of  these  records;   that  no  such  records 


tion   to  the  jury  to  have  beenT    According 
the  caae  of  Doe,  d.  Fenwick,  v.  Reed,  the  coun 
should  have  said  to  the  jury: 

"The  real  question  for  you  to  consider  is, 
whether  yon  believe  that  a  partition,  by  mutual 
deeds  between  the  devisees,  actually  did  take 
|dace;  and,  as  this  could  not  be  without  record 
of  the  proof,  or  acknowledgment  of  the  deed 
and  privy  examination  of  the  wife,  some  traces 
of  which  records  prohably  exist,  you  should 
■ot  presume  the  deed  in  the  absence  of  evidence 
that  such  traces  are  not  to  be  found.  And  the 
court  is  of  this  opinion,  because  the  original 
powession  of  the  defendants  can  be  accounted 
for  in  this  case  without  making  the  presump- 
tion in  (Question,  and  was  lawful,  though  no 
nch  partition  was  made." 

If  a  partition  by  mutual  conveyances  ought 
not  to  be  presumed  in  such  circumstances, 
much  less  ought  a  partition  by  bill  in  er|uity, 
or  by  the  summary  proceeding  prescribed  by 
It  L.  ed. 


the  statute  to  be  presumed.  In  the  absence 
of  the  evidence  of  a  search,  without  success, 
for  any  of  those  records,  it  is  impossible  to 
presume  them.  3  "Barn.  &,  Aid.  149;  Best  on 
Presumptions  of  Law  and  Fact,  sees.  39,  40,  in 
37  Law  Lib.  47,  49. 

But  in  this  case  the  adverse  possession  com- 
menced after  the  plaintiff's  coverture.  Now, 
in  McCorry  v.  King's  Heirs,  3  Humphreys,  287,  , 
27S,  it  appeared  that  George  Gillespie,  the 
grantee  of  the  lands  in  question,  on  the  14th  of 
December,  1493,  devised  in  his  will  as  follows: 
"I  give  and  bequeath  to  my  well -beloved 
daughter,  Jane  Gillespie,  her  heirs  and  assigns 
forever,  the  tract  of  land  I  bought  of  James 
and  Charles  McCartney,  lying  in  Green 
County.  After  the  death  of  the  devisor,  Jane, 
the  devisee,  married  William  King,  by  whom 
she  had  children,  the  lessors  of  the  plaintiff. 
In  1803  King,  Without  his  wife  in  any  manner 
joining  him  therein,  conveyed  to  Hay  worth 
the  land  sued  for.  In  1804  Hayworth  conveyed 
to  Copeland,  and  he  in  1809  to  McCorry,  the 
defendant.  Jane  King,  the  devisee,  died  in 
January,  1828,  and  William  King,  her  husband, 
in  October,  1836,  and  on  the  4th  of  February, 
1837,  the  children  of  Jane  and  William  King 
commenced  an  "ejectment  against  Mc-  ["S50 
Corry  to  recover  the  lands  which  he  had 
possessed  under  the  deed  made  by  their  father 
for  thirty-four  years.  Upon  this  state  of  facta 
the  court  say: 

"It  is  insisted  that  the  jury  should  have 
been  instructed  that  they  might  presume,  from 
the  length  of  possession  in  this  case,  that  the 
wife  had  properly  conveyed;  that  her  ancestor, 
the  testator,  had  mode  a  deed,  or  the  State  Is- 
sued an  older  grant  to  the  defendant,  or  to 
those  under  whom  he  claims.  We  are  of  opin- 
ion that  the  judge  of  the  Circuit  Court,  pre- 
siding at  the  trial,  very  properly  withheld  such 
instruction. 

"When  the  circumstances  of  the  case,  the 
relation  of  the  parties  toward  each  other,  or 
the  condition  of  the  title,  obviate  and  repel  the 
bar  of  the  statute,  we  think  it  would  be  wrong 
in  principle,  and  unsupported  b^  precedent, 
to  protect  the  possession  by  giving  effect  to 
the  doctrine  of  presumption  insisted  on.  It 
would  operate,  moreover,  most  unjustly.  A 
tenant  in  dower  might  alien  in  fee,  and  live  for 
sixty  or  seventy  years  afterwards.  The  heir 
could  not  enter  or  sue  during  her  life,  and  the 
statute  would  not  operate  in  favor  of  the 
alienee  until  seven  years  had  elapsed  after  the 
death  of  the  tenant  in  dower.  Yet,  if  the 
doctrine  of  presumption  was  applied  to  the 
case,  the  alienee  would  have  a  good  title  in 
fee,  not  by  the  deed  he  had  taken,  but  by 
another  presumed  in  hia  favor  for  more  tlian 
twenty  years  before  the  death  of  the  dower- 
ess.  The  truth  is,  the  doctrine  of  presump- 
tion, as  well  ae  the  bar  created  by  the  policy  of 
the  statute,  is  founded  upon  the  principle  of 
laches  in  him  who,  having  the  right,  power, 
and  cnpacitj  to  sue,  and  disturb,  or  recover 
possession,  for  a  long  time  omits  and  neglecta 
to  do  so. 

"This  doctrine,  under  such  circumstances, 
to  secure  the  repose  of  society,  presumes,  at 
lenj;th,  that  he  who  could  and  would  not  sue 
had  parted  with  his  right.  But  to  presume 
against  him  who  is  unable  to  sue,  whose  right 
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of  Action  hu  not  kccrued,  who  ku  been  guiltr 
of  no  lacheH,  that  hU  title  baa  passed  from  bim, 

or  from  those  under  whom  he  cloima,  would  be 
an  application  of  the  doctrine  of  preaumptiou 
as  novel,  vre  think,  oa  it  would  be  miecnieT- 
ous.  The  husband  sells  the  land  of  the  wife 
and  conveys  in  fee;  the  coverture  continues  for 
flfty  years  afterwards;  the  wife  survives;  she 
is  within  the  saving  of  the  statute;  she  brings 
her  suit,  and  is  told  that  the  title  has  long  since 
been  lost  by  the  presumption  of  a  valid  con- 
veyance from  her.  Certainly  this  could  not  be 
tolerated," 

So  the  Bupreme  Court  of  New  Hampshire, 
after  remarking  that  the  doctrine  of  presuming 
a  deed,  from  long  possession  and  acquiescence, 
has  been  established,  in  analogy  to  the  provi- 
>51*)  sions  "of  the  Statute  of  Limitations, 
proceed  to  say,  that,  where  a  husband  under- 
takes to  convey  land  in  fee,  of  which  he  is 
seised  only  in  right  of  his  wife,  in  such  a  case 
no  presumption  of  a  grant  can  be  raised  against 
the  wife  by  her  acquiescence  during  coverture, 
because  she  is  not  in  a  situation,  and  has  no 
power,  to  interfere  and  avoid  the  act  of  her 
husband;  and  if  she  could,  it  might  be  his  in- 
terest to  prevent  her,  4  N.  H.  327,  32B,  in  the 
case  of  Barnard  v.  Edwards. 

So  in  the  case  of  The  Lessee  of  Margaret  De- 
lancey  v.  McKeen,  I  Wash.  0.  C.  354,  the  lessor 
of  the  plaintiff,  having  survived  her  husband, 
sued  for  one  hundred  acres  of  land,  part  of  a 
tract  of  one  thousand  acres  that  had  been  con- 
veyed to  her  and  her  husband  in  1771,  by  Wil- 
liam Allen,  her  father.  The  defendant  set  up 
a  title  under  a  deed  from  the  commissioners  of 
forfeited  estates,  who  sold  the  same  as  part  of 
the  estate  of  Andrew  Allen,  a  son  of  William 
Allen,  and  brother  of  the  plaintiff,  he  having 
been  regularly  attainted.  His  estates  were  sold 
in  1778,  and  the  deed  executed  in  1779.  Tlie 
defendant  proved  that,  in  1776,  Andrew  Alien 
entered  into  contracts  for  the  sale  of  parcels  of 
this  land;  that  he  ofTcrcd  the  whole  tract,  in- 
cluding the  one  hundred  acres  sued  for  by 
plaintilf,  for  sale;  that  he  received  the  consid- 
cr.'ilion  money  for  such  parcels  as  he  had  sold; 
tliiit  these  payments  were  made,  sometimes  to 
liimself,  sometimes  to  William  Allen  for  his 
use;  that,  at  one  time,  the  plaintiff  was  in  the 
room  when  a  sum  for  part  of  the  land  was  paid 
by  the  purchaser. 

For  the  defcnilant,  it  was  urged,  that  these 
acts  of  ownership  by  Andrew  Allen  were  suf- 
ficient to  ftutliori^c  the  jury  to  presume  a  con- 
veyance from  Deloncey  and  the  plaintiff,  his 
wife,  to  Andrew  Allen,  or,  at  any  rate,  an 
agreement  to  sell,  which  would  be  sufficient  to 
pass  an  equitable  estate  to  Andrew  Allen;  upon 
which,  as  well  as  upon  legal  estates,  tlie  act  of 
confiscation  operated. 

To  this  Judge  Washington  answered:  "The 
acts  of  ownership  by  Andrew  Allen,  set  up  as 
a  title  for  the  defendant,  prove  nothing  against 
the  plaintiff,  who  labored  under  two  disabili- 
ties, coverture  and  absence  beyond  seas,  until 
the  year  1780  or  1781,  when  the  joint  estate 
vested  in  her  by  survivorship." 

It  is  true  that  Judge  Story,  in  Tyler  v.  Wil- 
liamaon,  4  Mason,  402,  does  say,  that  "the  pre- 
sumption is  applied  as  a  presumption  juris  ct  de 
jure,  whonover  by  possibility  a  right  may  be 
acquired  in  any  manner  known  to  the  law." 
13S 
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of  particular  proprietors  might  have  interrentd, 
such  as  infancy,  eoverture  and  insanity,  and, 
by  the  ordinary  course  of  proceeding,  graiti 
would  not  be  presumed."  'But  Angell,  [*3S1 
in  his  work  on  adverse  enjoyment  (p.  119), 
says:  "Persons  who  laijor  under  «  disability,  it 
would  seem,  are  protected  againat  the  commoD 
effect  of  the  rule  under  consideration,  inu- 
much  as  they  are  excepted  in  the  statote  in 
analogy  to  which  the  rule  was  established.  Be- 
sides, as  a  prescriptive  right  is  founded  npOD 
the  supposition  of  a  grant,  it  cannot  be  opposed 
to  those  whom  the  law  does  not  allow  to  b*ve 
the  control  and  administration  of  their  prop, 
erty."  And  in  Watkina  v.  Peck,  13  N.  H.  ITT. 
the  Supreme  Court  say:  "that,  notwithstanding 
the  above  remark  of  Judge  Story,  we  ut  of 
opinion  that  no  grant  can  be  presumed  from 
an  adverse  use  of  an  easement  in  the  land  ai 
another,  for  the  term  of  twenty  years,  wliere 
the  owner  of  the  land  was,  at  the  expiratiim  ol 
the  twenty  years,  and  long  before,  incapable 
of  making  a  grant,  whether  the  disability  tni 
from  Infancy  or  insanity,"  "Perhaps,  thty 
add,  "a  disability  intervening  during  tb* 
lapse  of  the  term,  but  not  extending  to  the  ter- 
mination of  the  period  of  twenty  years,  might 
not  be  Bufiieient  to  rebut  the  presumption;  but 
it  would  be  absurd  to  presume  a  grant,  vben 
it  was  clesr  that  no  such  grant  could  have  ei 
isted."  The  Supreme  Court  of  New  YoA. 
too,  16  Johns.  214,  in  Bailey  v.  Jackson,  even 
say,  "that  this  is  not  like  a  statute  bar,  irbleli 
having  once  begun  to  run  will  continue, 
notwithstanding    a    subsequent    disability  «* 

Be  this  as  it  may,  these  citations  are  aton^ 
to  show  that  Jiicige  Story's  remark  is  not  tup- 
ported,  unless  this  presumption  be,  as  he  wy 
in  that  place,  a  presumption  juris  et  de  jure;  <" 
unless,  as  Lord  Mansfield  said  (4  Burr.  ZO^)t 
quiet  possession  alone,  for  twenty  years,  be  » 
"flat  answer;"  or,  as  Eyre,  Ch.  J.,  in  1  B» 
&  Pull.  400,  styled, it,  a  "complete  answer,  ot 
bar  to  the  action."  This  is  to  confound  tbt 
well-established  distinction  between  conclwi" 
and  rebutable  presumptions,  and  to  put  tit 
latter  upon  the  same  footing  as  prpscriptio" 
and  the  Statute  of  Limitations,  Greenleat't 
Evidence,  sec.  46.  And  it  is  to  be  observed  tint 
Professor  Greenleat  cites  the  case  of  Tyler  t. 
VVilkiuson,  where  he  is  treating  of  the  title  i} 
prescription-     Ev.  sec.  17. 

Finally,  upon  this  point,  inasmuch  as  ff" 
sumptions  of  this  kind  are  in  truth  but  nie« 
arguments,  and  depend  upon  their  own  natni" 
force  and  efficacy  in  generntinf!  belief  or  *•' 
viction  in  the  mind  /Greenleaf's  Ev.  ice.  *^)> 
the  charge  should  have  been,  as  alresdy  "f 
gested,  in  the  words,  substantially,  of  Bajleji 
J.,  in  Fenwick's  Leasee  v.  Reed,  to  wit:  "Tj* 
real  question  for  the  jury  to  consider  '<*< 
whether  they  believe  that  a  conveyance  to  tb' 
defendant,  or  those  under  whom  he  cUin* 
was  actually  made."  Whereas,  in  tMa  eW^ 
the  jury  were  told,  that,  '"if  they  be-  I'*'* 
lieved  the  facts  given  in  evidence,  they  *«** 
be  authorized  to  presume  that  a  legal  partiti"* 
had  been  made,"  etc.;  and  were  left  to  in'''' 
that,  after  presuming  a.  partition,  they  W™ 
also  go  on  to  presume  a  conveTancc  from  *^ 
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plaintiff  to  the  defenduita,  or  to  thoas  under 
whom  they  claim. 

3.  But  whkteTer  the  Uw  of  other  states  or 
countries  may  be,  certainly  the  Supreme  Court 
of  Tennessee  has  declared  the  law  of  that 
State  to  be,  that  the  evidence  in  question  ia  in- 
admisaible,  and  that  the  presumption  called  for 
bj  the  defeniiant  cannot  bs  made.  Weather- 
head  V.  Senell,  Q  Humph.  272;  McCorry  t. 
King's  Heira,  3  Humph.  267. 

"There  are  eertain  rules  of  evidence  which 
may  be  affirmed  to  be  generally,  if  not  univer- 
sally, recognized.  Thus,  in  relation  to  immov- 
able property,  inasmuch  as  the  rights  and  titles 
thereto  are  generally  admitted  to  be  governed 
by  the  law  of  the  aitua,  and  as  suits  and  con- 
troveraiea  touching  the  same,  ex  directo,  prop- 
erly belong  to  the  forum  of  the  aitus,  and  not 
elaewhere,  it  would  aeem  a  just  and  natural,  if 
not  an  irresistible  conclusion,  that  the  law  of 
evidence  of  the  aitua  touching  such  rights, 
titles,  suits,  and  controversiea  must  and  ought 
exclusively  to  govern  In  all  such  cases.  So,  in 
cases  relating  to  the  due  execution  of  wills  and 
testaments  of  immovables,  the  proofa  muat  and 
ought  to  be  according  to  the  law  of  the  situs." 
Story,  Confl.  of  Laws,  sec.  630,  b. 

"And  perhaps  it  may  be  stated  as  a  general 
truth,  that  the  admission  of  evidence  and  the 
rules  of  evidence  are  rather  matters  of  pro- 
cedure than  matters  attaching  to  the  rights  and 
titles  of  parties  under  contracts,  deeds  and 
other  instruments;  and  therefore  they  are  to  be 
governed  by  the  law  of  the  country  where  the 
court  aits."    Ibid.  aec.  634,  a. 

Therefore,  whether  we  regard  the  law  of 
dence  touching  titles  to  immovables  as  a  part 
of  the  law  of  titlea,  or  as  part  of  the  law  of 
procedure,  either  way  the  law  of  Tennessee 
muat  prevail,  and  the  charge  of  the  Circuit 
Court  WHS  erroneous. 

Mr.  Fogg,  for  defendants  in  error; 

The  Acts  of  Assembly  of  the  Stat«  of  Ten 
nessee  in  regard  to  wills  of  land  are  those  of 
April,  1784,  c.  22,  and  October,  1784,  c.  10, 
sec.  6.  Probates  of  wills  in  the  County  Court 
ara  sufficient  testimony  of  the  devise  of  real 
tate,  and  attested  copies  may  be  given  in  t 
dence  in  the  same  manner  as  the  originals;  but 
the  oriffinal  will  muat  be  produced  under  the 
requisitions  of  the  proviso  of  the  Bi.\th  section 
of  the  Act  of  October,  1784.  The  proUte  of 
the  paper  vfriting  called  the  will  of  Anthony 
Bledsoe  before  the  County  Court  of  Sumner, 
3&4I*]  in  October,  1788,  was  *in  common  form, 
ivhere  the  deviseea  and  next  of  kin  had  no  no- 
tice. Redmond  v.  Collins,  4  Devereux,  430' 
44 B.  The  mode  in  which  the  probate 
nude  in  the  County  Court  ia  not  stated.  The 
statement  of  General  Hall  as  to  the  decltirationf 
«>f  Isaac  Bledsoe,  tlie  eiceciitor,  and  his  wife 
which  the  General  had  communicated  to  Ro 
^kn,  and  which  Rojiian  said  waa  correct,  wac 
properly  received  before  the  original  will  wbe 
produced.  If  the  plaintiif  had  only  offered 
the  original,  and  proved  Rogan's  handwri  ' 
then  probably  the  defendant  a  could  not 
attached  his  testimony;  but  with  the  copy,  the 
plaintiff  relied  upon  his  evidence.  He  wna  not 
only  a  subscribing  witness,  but  a  witness  who 
waa  awom  before  the  County  Court,  and 
stated,  aa  ia  to  be  inferred,  that  he  became  a 
Buboeribing  witneaa,  in  the  presence  of  the  tes- 
ts Ii.  ed. 


tator  and  at  his  request,  to  this  paper  as  hia 
will,  and  that  thia  waa  his  will,  when  he  knew 
what  the  instructions  were.  If  he  had  been 
present  to  be  cross-examined,  the  fact  could 
have  been  shown  by  himself;  as  he  was  dead, 
it  is  shown  by  bis  own  declarations  to  Hall 
that  he  contradicted  the  idea  that  thia  waa  the 
will  of  Bledsoe,  and  thereby  the  effect  of  the 
probate  was  in  some  degree  impaired,  although 
in  a  slight  degree,  and  was  proper  to  be  aub- 
mitted  to  the  jury.  The  defendants  held  ia 
their  own  right,  by  deeds  of  conveyance  pur- 
porting to  pass  the  legal  title;  they  did  not 
claim  under  the  will.  Blight's  Lessee  v.  Roch- 
ester. 7  Wheaton,  036.  This  paper  writing  is 
introduced  to  show  that  the  land  sued  for  was 
devised  to  Mrs.  Weatherhead,  and  that  there- 
by she  had  a  title  to  the  same.  The  animua 
testandi,  the  design  and  intention  that  the  par- 
ticular paper  should  be  the  last  wilt  and  teata- 
ment  of  the  deceased,  is  the  great  and  eaaen- 
tial  requisite  of  a  will.  In  a  court  of  construc- 
tion, the  intention  of  the  testator,  as  collected 
from  a  viiw  of  the  whole  instrument,  ia  the 
guide  to  its  correct  exposition;  ao,  in  determin- 
ing the  factum  of  the  will,  the  animua  tes- 
tandi  is  to  be  gathered  from  the  whole  circum- 
stances of  the  case.  In  the  words  of  Sir  John 
Kichol  in  Zachariaa  v.  Collis,  3  Fhilimore, 
ITS,  "the  factum  of  an  instrument  means 
not  barely  the  aigning  of  it,  and  the  formal 
publication  or  delivery,  but  proof  that  he 
well  knew  end  understood  the  content* 
thereof,  and  did  give,  will,  diapose,  and  do  in 
all  thinga  aa  in  the  said  will  is  contained."  It 
is  not  pretended  that  parol  evidence  can  be  ad- 
mitted to  contradict  or  vary  the  terms  of  a 
will,  or  to  explain  its  meaning,  except  in  cases 
of  a  latent  ambiguity.  This  cannot  be  done 
by  a  court  of  law  or  equity,  acting  aa  a  court 
of  conatruction.  Grecnteaf  on  Evidence,  see. 
275  et  seq.  But  though  you  cannot  resort  to 
parol  evidence  to  control  the  effect  of  words  or 
expression  a  which  the  testator  has  used,  by 
ahowing  'that  he  used  them  under  mis-  [*89S 
take  or  misapprehension,  nor  to  supply  words 
which  he  has  not  used,  yet  you  may,  upon  an 
issue  of  devisavit  vel  non,  prove  that  clauses  or 
exprcasiona  have  been  advertently  introduced 
into  the  will  contrary  to  the  teatator'a  intention 
and  instructions,  or,  in  other  words,  that  a  part 
of  the  executed  instrument  was  not  his  will. 
1  Jarman  on  Wills,  354,  355,  et  acq;  Hippesley 
V.  Homer,  Turn,  t  Ruas.  48,  note;  the  re- 
marks of  Sir  John  Leach  in  the  case  of  Earl  of 
Newburg  v.  Coimtess  of  Newburg,  6  Maddock, 
3(11;  1  Gr^enleaf.  sec.  284.  In  order  to  ascer- 
tain whether  the  land  in  controversy  was  de- 
vised to  Mrs.  Weatherhead,  and  whether  this 
was  the  last  will  of  the  testator,  it  is  right  to 
consider  all  the  circumstances  constituting  the 
res  gestn  at  the  time  of  the  execution  of  the 
paper.  1  Greenleat,  sec.  108.  In  Smith  v. 
Fenner,  1  Gallison,  170,  the  declarations  of  the 
testator  before  and  at  the  time  of  making  a 
will,  and  afterwards,  if  so  near  as  to  be  a  part 
of  the  res  gesteS)  were  admitted  to  show  fraud 
in  obtaining  the  will.  In  the  case  of  Reel  v. 
Reel.  I  Hawks.  N.  C.  248,  it  was  decided  that 
evidence  waa  admissible  of  the  declarations  of 
a  testator  made  at  any  time  subsequent  to  the 
execution  of  the  will,  which  went  to  show  that 
the  testator  believed  the  coiktviAA  ol  \.\ift  ■^SW  ^» 
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be  different  from  what  they  reall]'  are;  or  dec- 
larations by  teatator  of  any  other  circumstances 
which  show  that  it  ia  not  his  will  are  admisai- 
ble.  the  same  point  waa  decided  in  the  case 
of  Howell  T.  Barden,  3  Devereiu,  442;  Hester 
V.  Hester,  4  Devereux,  228.  See,  alio,  Math- 
ews V.  Warner,  4  Ves.  Jim.  188  to  210;  Small 
T.  Allen,  8  Durnf.  &,  East,  147.  The  decision 
of  the  Supreme  Court  of  Tennessee  in  Weath- 
erhead  v.  Sewell  et  al.  9  Humphreys,  272,  we 
contend,  with  great  deference,  proceeds  upon 
the  doctrine  of  refusing  parol  evidence  to  ex- 
plain or  add  to  a  nill  in  a  case  of  construction, 
and  does  not  apply  to  receiving  evidence  to 
show  that  no  will  ever  existed.  The  evidence 
offered  and  received  in  this  cause  by  the  Cir- 
cuit Court  was  legal  evidence  to  show  that 
there  was  no  devise  to  complainant  of  an  equal 
■hare  of  the  land  of  Anthony  Bledsoe,  and 
the  jury  had  a  right  to  draw  the  conclusii 
that  there  was  no  will  to  that  effect.  The  po 
session  by  defendants  was  for  more  than  forty 
years,  and  none  of  the  daughters  or  their 
husbands,  as  deviaees,  ever  claimed  under  tlie 
will  according  tn  what  is  now  contended  for  the 
plaintiff. 

2d.  The  Circuit  Court  did  not  err  in  their 
instractions  to  the  jury  upon  the  law  of  pre- 
sumption. This  question  of  presumption  did 
not  arise  at  all  in  the  case  decided  in  B  Humph- 
reys, before  mentioned.  The  doctrine  of  pre- 
sumption has  been  frequently  discussed  in  the 
3ft6*]  courts  of  Tennessee.  *See  Haines 
Peck's  Lessee,  Martin  &  Yerger,  228  to  2  . 
Long  continued,  uninterrupted  possession  shall 
be  left  to  a  jury,  as  a  ground  upon  which  they 
may  preiume  that  deeds,  grants,  records,  writ, 
ings,  facts,  etc.,  which  cannot  now  he  pro- 
duced,  had  formerly  a  legal  existence.  See  1 
Meigs'  Digest,  p.  488,  sec.  B20,  and  cases  there 
cited;  also,  Chilton  v.  Wilson,  9  Humphreys, 
399;  Rogers  v.  Mabe,  4  Devereux,  188-  I 
these  caaea,  the  defcndanta  have  had  an  sdvcrt 
possession  of  more  than  forty  years;  partitioc 
of  the  land  sued  for  were  made  near  tifty  years 
before  the  suit  was  brought;  the  daughters  and 
their  husbands  have  bad  several  possessions  of 
the  parts  asaigned  to  them,  and  large  and  valu- 
able  improvements  have  been  made  by  defend 
ants,  and  those  under  whom  they  ciaim,  and 
the  value  of  the  land  has  increased  near  e 
hundred  fold.  David  Shelby,  who  married  on< 
of  the  daughters,  and  who,  in  1794,  was  guard 
ian  of  Mrs.  Weathcrheail,  and  gave  in  hei 
part  of  this  land  for  ta^ies,  was  a  man  of  great 
sagacity  and  intelligence,  and  clerk  of  the 
County  Court  of  Sumner  for  more  than  thirty 
years.  He  never  for  himself  claimed,  nor  die 
his  wife  after  his  death  ever  claim,  any  of  thi 
land  except  that  which  was  assigned  to  her  of 
the  tract  in  controversy.  Plaintiff  and  her 
husband  lived  on  a  part  of  this  tract  tor  near 
twenty  years,  and  saw  the  other  part  claimed 
by  strangers,  who  were  makinf>  valuable  im- 
provements. In  addition  to  all  this,  the  record^^ 
of  the  District  Court  of  Jlero  were  destroyed  lij' 
fire  in  1798,  that  being  the  court  where  bi'lls  fo"r 
partition  and  settlement  of  estates  of  dccea-«'<l 
persons  would  have  been  tiled.  Deeds  of  par- 
tition have  been  presumed  in  much  less  time, 
fi  Crandi,  202;  3  Phillips  on  Evidence,  357;  6 
Monro:..  !)13;  3  Des^us-sure,  55S;  2  Gill  & 
Joliiia.  4GS.  To  this  doctrine  the  only  answer 
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,  that  Mrs.  Weatherhead  waa  a  fema  oowt 
until  1613,  and  therefore  the  law  of  preBump- 
tion  does  not  apply.  A  married  womaji  in  Boc- 
land  formerly  could  not  make  a  deed,  Init  eonU 
convey  only  by  fine,  which  is  matter  of  record. 
In  this  country  she  can  convey  by  deed  and 
private  examination,  which  deed  can  be  loat  or 
destroyed,  or  she  may  be  bound  by  partition  or- 
dered by  a  court  of  chancery,  the  reeorda  of 
which  have  been  burned  and  destroyed.  In 
Bunce  V.  Wolcott,  2  Connecticut,  27,  one  of  the 
judges  in  delivering  his  pinion  says:  "^pon 
the  point  of  preaumption,  I  do  not  Imow  that  it 
is  entitled  to  any  weight.  The  feme  covert  and 
her  husband  were  capnble  of  conveying  the 
property,  it  waa  their  interest  to  do  it  (m  suffi- 
it  consideration,  and  the  facts  in  thie  eaae 
the  presumption  of  their  having  dfwe 
In  Melvin  v.  Locks  and  Canala,  IT  Kdc 
265,  the  jury  were  allowed  to  prsBume,  froM 
certain  facta  and  circumstances,  that  *a  [*kST 
married  woman  had  with  her  husband  conveyed 
land,  and  that  waa  in  a  case  where,  to  far  as 
appeared,  the  husband  alone  had  conveyed. 

In  Barnard  v.  Edwards,  4  N.  H.  321,  a  right 
of  dower  accrued  to  a  widow  in  1797,  who  neg- 
lected to  make  any  claim  of  dower  until  IBZB; 
such  neglect  was  held  to  be  competent  erideoce 
to  be  submitted  to  a  jury  as  proof  of  a  releaae 
of  the  right,  although  she  married  again  ■■ 
1798,  and  remained  a  feme  covert  during  the 
residue  of  the  time,  and  had  resided  oat  of  tht 
State  during  the  whole  time.  Also  T^ler  v. 
Wilkinson,  4  Mason,  402. 

In  the  Circuit  Court,  the  ease  of  HcCorrj  v. 
King's  Heirs,  3  Humphreys,  2S7,  was  eit«d  t« 
show  that  the  principles  of  presumptive  eri- 
dence  would  not  apply  to  a  feme  covert,  aad  it 
could  not  be  presumed  she  had  executed  a  deei 
In  that  case  the  husband  made  a  eonveyanci 
of  the  lands  of  the  nife,  she  not  joining  tneieii. 
There  the  husband  bad  estopped  himaelf  froB 
suing,  and  the  wife  could  not  sue  alone.  "Sit 
possession  of  tlie  husband's  vendee  was  eoM»- 
tent  with,  and  subordinate  to,  the  right  of  tkt 
wife  and  that  of  her  heirs;  the  poueaaion  <k 
the  tenant  for  life  was  the  possession  of  the  Tt- 
mainderman,  and  there  was  no  adverse  poe— 
sion.  See  Guion  v.  Anderson,  8  Humphrejl, 
327.  In  the  present  case,  Ur.  Weatherhcsi 
her  husband,  made  no  deed,  and  the  defendsati 
do  not  claim  under  him.  That  case  thercfon 
has  no  application,  and  where  the  facta  aaJ 
circumsliinces  concur,  a  presumption  ean  ■• 
well  be  made  in  the  case  of  a  feme  covert  •*  «( 
one  sui  juris.  On  the  doctrine  of  presump- 
tions, see  Angell  on  Limitations,  425  to  tfJ; 
Greenleaf  on  Evidence,  sees.  44.  45,  et  aeq. 

Mr.  Justice  Wayne  delivered  the  opinka  <i 
the  court: 

All  of  us  agree — our  learned  brother  who  pi* 
sided  upon  the  trial  of  tbia  case  in  the  CirwB 
Court  concurring — that  so  much  of  the  t«ti- 
mony  submitted  to  the  jury,  to  show  a  differcil 
intention  in  the  testator  from  that  which  hn 
will  discloses,  was  inadmissible.  WeatherhMd 
V.  Sewell.  0  Humph.  272;  Newburgh  v.  Ne«- 
burgh.  6  Madd.  364;  Miller  v.  Travers,  B  BingL 
244;    1    GreenlcBf   on   Evidence,   287,   889,  ud 

But  it  was  urged,  as  the  animus  teslnn'li  nfa 

testator  may  be  gathered  from  all  the  eirciisi- 

Howard  11- 
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■twiOM  constituting  the  ree  gpgtK  of  the  execu-  aion  without  any  legal  efficftcy  or  FCTtain  mean- 
tion  of  *  wiU,  that  all  and  any  of  them  may  be  ing.  We  do  not  thing  it  neceaaary  to  examine 
lued  ta  prove  th&t  expreaaions  and  clauaes  were  further,  in  connection  with  this  cane,  how  far 
put  into  the  will  we  are  considering,  contrary  parol  evidence  ii  admisHible  in  coses  of  wiila;  or 
to  the  intention  and  instructions  of  the  testator,  for  what  ambiguities  in  a  will  eitrinaic  testi- 
Without  denying  altogetlier  that  proposition,  mony  may  he  used  to  explain  them.  The  case 
or  the  illustration  of  it  in  the  eaae  of  Mppesley  doea  not  call  for  either.  In  1  Jnrman,  349,  eh. 
V.  Homer,  Turn.  &  Rusa.  48,  we  think  it  must  be  13,  will  be  found  a  clear  and  satisfactory  chap- 
358*]  admitted  *tbat  the  testimonf  for  stich  a  ter  upon  the  admissibility  of  parol  testimony  in 
purpose  must  be  of  facts  unconnected  with  any  cases  of  wills,  illustrated  by  adjudicated  cases, 
general  declaration,  or  wishes  expressed  by  s  Mr.  Wigram  has  placed  before  the  profession 
testator  for  the  disposition  of  his  property  by  the  subject  of  extrinsic  testimony  in  cases  of 
will.  Strode  v.  Lady  Faulkland,  3  Ch.  120;  ambiguity  in  wills  with  such  ability  and  mi- 
Brown  T.  Selwin,  Cos.  temp.  Talb.  240.  The  nuteness,  that  it  has  become  a  treatise  of  au- 
only  safe  rule  is,  that,  where  a  will  is  doubtful  thority  with  judges  and  lawyers  in  England  and 
and  uncertain,  it  muat  receiTC  its  construction  the  United  States. 

from  the  words  of  the  will  iUelf,  and  no  parol  We   will   now   pass    on   to   the    instructions 

proof  or  decIaraUon  ought  to  be  admitted  out  ^Uch  the  court  gave  to  the  jury,  concerning 

of  the  will  to  ascertain  it.     The  testimony  of-  those    presumptions    which   they    might    make 

fered  in  this  case  is  of  that  character.      That  from  the  evidence,  against  the  plaintiff,  in  con- 

which  was  offered  is  the  testimony  of  Hall  and  Bequence  of  her  supposed  acquiescence  in  what 

Mary  Read.    Hall's  in  this  particular  is  a  hear-  jg  called  a  partition  of  the  testator's  lands;  and 

say  narrative  received  by  him  from  the  execu-  that  they  might  alao  presume  that  it  had  been 

tor,  Isaac  Bledsoe.    On  that  account  it  will  not  jong  by  the  order  of  a  competent  tribunal.    In 

be  further  noUced.    Mary  Read's  is  not  admis-  respect  to  the  flrst,  it  must  be  remembered  that 

Bible,  for  she  admits  that  she  did  not  hear  what  the   plaintiff   was   an   infant   when   her   father 

the  testator  said  "when  the  will  was  writing,  if  jip^^  ^  minor  when  she  married,  and  continued 

he  said  onjrthing."    She  does  not  say  that  she  covert   until   within   a   short   time   before   she 

heard  the  instructions  given  by  the  testator  to  brought   this   suit.      Under   such   circumstance 

aendening.  the  draughtsman  of  the  will.     But  of  disability  to  pursue  her  rights  in  her  father's 

she  says  "she  recollects  hn  said  he  wanted  his  estate  with  the  aid  of  the  law,  no  presumption 

Kentucky  and  Holston  lands  sold,  and  the  pro-  can  rightly  be  made  against  her.    The  rule  in 

ceeds  applied  to  the  education  of  his  children;  guoh  a  case  is,  that,  when  a  person  is  under  a 

that  he  wanted  a  small  tract  of  land  given  to  jpgal  incapacity  to  litigate  a  right  in  a  court  of 

his  daughter  at  the  discretion  of  his  executors;  justice,  and  there  haa  been  no  relinquishment 

the  balance  of  his  land  to  be  equally  divided  of  it  by  contract,  a  lease  of  it  cannot  be  pre- 

among  hie  sons."    Such  testimony  is  altogether  aumed  from  circumstances  over  which  the  per- 

inadmisaible,  either  for  the  purpose   of  deter-  ^on  has  had  no  control,  happening  before  the 

mining  the  factum  of  a  wiU  or  to  ascertain  its  incapacity  to  sue  haa  been  removed.     It  ia  a 

intention.     'It  would  indeed  be   of  but  little  general    rule,    having,    however,    a    particular 

avail  to  require  that  a  will  ab  origine  should  be  bearing  in  favor  of  married  women,  from  the 

in  writing,  or  to  fence  a  testator  round  with  a  relations  in  which  they  are  placed  to  property, 

snard  of  attestinir  witnesses,  if.  when  the  writ-  ..„.*  ti,«  i._i  j:»..i.!i.-ti».  .>.„ti.;..n  i-r.,„  n^...^.. 


guord  of  attesting  witnesses,  if,  when  the  writ-  ^^3  the  legal  disabilities  resulUng  from  c. .  „. 

ten  instrument  failed  to  make  a  full  and  ex-  ture.     It   is   not   necessary   to   enumerate   the 

plicit  dieeloeure  of  his   scheme  of  disposition,  latter.     One  of  them  is,  that  she  cannot  sue, 

its  deadencies  might  be  supplied  and  its  inse-  without    the    assent    and'  association    of    her 

curacies    might    be    corrected    from    extrinsic  husband,  for  any  property  which  she  owns,  or 

sources."     In  another  view  her  testimony  was  to  which  she  may  become  entitled,  in  any  of 

inadmisaifale.     There  is  no  such  uncertainty  in  the  waya  in  which  that  may  occur.      For  this 

the  will,  that  it  cannot  be  carried  into  effect  pause  it  ia,  that  atatutes  of  Umitation  do  not 

without  the  aid  of  extrinsic  testimony.    Those  ^un     against     them     during    coverture.       The 

worda  which  are  supposed  to  make  it  ao,  being  plaintiff   here    was   protected   by   that    of   the 

void  and  inoperative  to  convey  anything,  when  .state  of  Tennessee.     No  presumption  could  be 

that  has  been  determmed,  cannot  be  used   to  made  to  defeat  its  protection,  from  any  conduct 

make   something  else   in   the   will   ambiguous,  imputed  to  her,  or  from  her  husband  and  her- 

which  is  certain  of  itself.     The  words  are,  "to  g^jf  having  had  for  any  length  of  time  a  part 

•aeh  of  my  daughters  a  imall  tract  of  land,"  ^f  the  testator's  landa  in   their  posaession,  or 

Immediately    after    the    testator's    declaration  f^om  any  sale  made  of  it  hy  her  husband  in 

that  he  desired  his  esUte  to  be  equally  divided  „bich  she  may  have  joined.    The  law  will  pre- 

amimg  hia  children.    EsUte  is  a  comprehensive  sume  'it  to  have  been  done  under  the   ["360 

term,  including  all  real  and  personal  estate,  and  coercion  of  her  husbnnd.     The  fact  mostly  re- 

ehildren  has  a  legal  signiflcancy,  extending,  as  y.^^  ^p^^  f^r  the  presumption,  which  the  jury 

the  case  may  be,  to  grandchildren  and  even  il-  were   told   they   might   make,   was   her   having 

Intimate  children,   but   never  permitting  the  „nited  with  her  husband  in  making  a  sale  to 

term   "sona"  to   be   substituted   for  it,   unless  i,er  hrother  of  the  land  put  into  their  possession 

neh  ahaU  be  the  plain  intention  of  a  testator  in  dy  her  father's  executor,  and  that  she  subse- 

Ub  will  in  favor  of  sons  to  the  exclusion  of  quently  acknowledged  it  when  discovert.      The 

danghten.    Again,  the  testator  says  in  the  will,  last  was  no  more  than  a  correct  avowal  that  it 

-my   lands   and   slaves   to   be   equally   divided  |,.„i  i^^n  ,]onc,  and  that  the  deed  was  opera- 

16f]   amongst  my  children."      In   "both   the  tive  for  ao  much  of  the  land  as  it  conveved  of 

terms  are  intelligible.    They  do  not  admit  of  a  that  Inrfier  portion  to  which  ahe  was  entitle* 

doubt,  and  must  have  their  operation,  notivith-  out  of  her  father's  estate.     Her  brother,  -nVw 

standing  there  may  be  an  intermediate  expres-  had  received  a  larger  portion,  Vriew  -^ftt-s   -kcW 
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witli  whom  h%  was  denllng,  And  the  evidence 
shows  that  he  could  not  htiTe  bought  without 
knowing  his  sister's  discontent  with  the  dirision 
whii^h  h«d  been  made  of  the  estate;  and  that 
her  rights  were  only  not  asserted,  to  the  extent 
•of  tbem,  against  himself  uid  lier  other  brothers, 
because  she  had  uo  one  to  do  for  her,  and  could 
not  then  do  for  herself.  We  think  that  the  ex- 
ception taken  to  this  part  of  the  instructions 
must  be  maintained,  and  it  is  so,  by  this  court. 
The  point  still  to  be  noticed  is  so  much  of 
the  instruction  given  to  the  jury,  informing 
them  that  tbey  might  presume  from  the  evi- 
alence  tbat  there  had  been  a  legal  partition  of 
the  testator's  land  in  respect  to  his  daughters 
by  order  of  a  court,  when  the  executor  assigned 
them  certain  parts  of  it.  By  the  law  of  Ten- 
nessee, such  a  partition  is  a  judicial  act  and  be- 
comes a  record.  It  can  onlj"  be  proved  as  such 
records  may  be,  and  when  it  is  alleged  to  have 
been  lost  or  destroyed,  its  contents  can  only  be 
reached  by  proofs  of  a  certain  and  fixed  kind 
well  known  in  the  law.  In  the  proper  sense  of 
the  term  "presumed,"  the  records  of  courts  are 
never  so.  The  existence  of  an  ancient  record 
of  another  kind  may  sometimes  be  established 
by  presumptive  evidence.  But  that  is  not  done 
without  very  probable  proof  that  it  once 
existed,  and  until  its  loss  is  satisfactorily  ac- 
counted for.  The  rule  in  respect  to  judicial 
records  is,  tbat,  before  inferior  evidence  can  be 
received  of  their  contents,  their  existence  and 
loss  must  be  clearly  accounted  for.  It  must  be 
shown  that  there  was  such  a  record,  that  it  lias 
been  lost  or  destroyed,  or  is  otherwise  incapa- 
ble of  being  produced;  or  that  its  mutilation 
from  time  or  accident  has  made  it  illegible.  In 
this  last,  though,  not  without  the  production  of 
the  original  in  the  condition  in  which  it  may 
lie.  The  inferior  evidence  to  establish  the 
e.visfence  of  a  judicial  record  must  be  some- 
thing officially  connected  with  it,  such  as  the 
jouninls  of  the  court,  or  some  other  entry, 
though  short  of  the  judgment  or  record,  which 
shows  that  it  has  been  judicially  made.  The 
burning  of  an  oHice  and  of  its  records  is  no 
proof  that  a  particular  record  had  ever  existed. 
36I']  It  only  lays  the  'foundation  for  the 
inferior  evidence.  If  that  cannot  be  got,  the 
result  must  be,  and  is,  tbat  there  has  been  an 
allciTBtion  of  the  existence  of  a  record,  without 
proof.  There  is  no  way  of  bringing  it  to  the 
knowledge  of  others.  Nor  can  it  be  said  to  be 
known  certainly  by  him  who  asserts  it.  In 
this  case,  without  nny  such  proof,  the  jury  was 
told  that  they  might  infer  from  the  burning  of 
the  records  of  the  County  of  Mero,  and  the  con- 
duct of  the  parties  interested  in  the  testator's 
lands,  that  there  had  been  a  partition  according 
to  law.  If  the  instruction  is  put  exclusively 
upon  the  want  of  proof  to  justify  it,  it  could 
not  be  maintained.  But  it  was  contrary  to  the 
positive  proof  in  the  record.  There  is  proof 
that  the  lands  assigned  to  the  daughters  of  the 
testator  had  been  done  by  their  uncle  and 
their  father's  evpcutor,  without  any  legal  order 
of  partition.  ITnll  says,  Isaac  Bledsoe,  the  ex- 
ecutor, laid  off  the  land  to  the  four  daughters 
of  the  testator  in  1793.  We  will  give  his 
words:  "About  the  time  that  Isaac  Bled-inp 
uus  nEmut  to  lay  olT  (he  hmd  to  the  four  oldest 
rliiiiyhtcrs,  witness  wa«  prrscnt.  to  wit.  in  17!>.'i; 
II  111  I  witness  asked  him  what  he  considered 
730 


would  be  *  Nuall  tract  of  land  under  the  iriB, 
when  Colonel  Bledsoe  observed  to  him,  thit 
less  than  320  acres  would  not  make  &  good 
plantation,  and  that  he  Intended  to  giv«  hii 
own  daughters  320  acres  each;  and  that  be  in- 
tended to  assign  to  his  brother**  daughters  39) 
acres  of  the  best  of  the  land  out  of  tiu  Green- 
field survey,  and  done  ao."  The  proof  is  paai- 
tive,  that  the  pottiooa  of  tbat  surrey  sabM- 
quentty  occupied  by  the  dsughten  and  their 
husbands  were  assigned  to  them  1^  the  ei- 
ccutor  upon  his  own  construction  of  the  will, 
and  without  any  order  for  »  partition  l^  my 
court.  It  repels  all  eontnuy  infereitM*  from 
any  other  evidence  in  tha  caoa. 

We  have  sought  to  put  this  case  upon  thi 
plainest  footing  in  the  shorteat  way,  snd  with- 
out much  which  might  have  been  written  in 
support  of  our  conclusion,  from  on  anwilUij- 
oess  to  embarrass  it  with  what  mi^t  bava  hMl 
proper,  but  which  is  not  necessary. 

The  judgment  of  tha  Ciieuit  Oourt  Is  n- 

Order. 
This  cause  came  on  to  be  heard  on  the  tan- 
script  of  the  record  from  the  Circuit  Conrt 
of  the  United  States  for  the  Middle  District  ef 
Tennessee,  and  was  argued  by  counsel;  dsmb- 
sideration  whereof,  it  is  now  here  imlered  ul 
adjudged  by  this  court,  that  the  Judgment  vf 
the  said  Circuit  Court  in  this  cause  be,  tiA 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  it- 
manded  to  the  said  Circuit  Court,  with  diiw- 
tions  to  award  a  venire  facias  de  novo. 


JOHN  BOSS. 
id  ion  will  not  lie  against  agent  of  CheiokM 

Niition   for   services   performed  in  their  i>- 
movat,  at  his  request. 

i  the  prscttes,  of 


ant   to   play    tie   c ._ ^..^   .  . 

there  la  no  evidence  upon  wblcb  tbey  can  Und  • 
verdict   for    the   plaintiff. 

TbJs  iB  equivalent  to  a  demurrer  to  tbe  evMenn 
and  such  an  Inatruction  ought  to  be  given  wW- 
ever  the  evidence  Is  not  ICRallr  sufficient  to  W 
as   a    foundatloa   of  a.  verdict   tor   tbe  ptititl'. 

Where  the  Unlled  States  and  the  Cberoiw  "■ 
tlon  BBreed  that  the  latter  should  emigrate  <««* 
thn  MIbbI^sIp))!.  and  the  former  pay   tb«  «iiini«> 


hold  tbe  agrnt  who  had  hired  them  personailj  "■ 
sponalble.  The  owner  of  the  wagona  knew  thillK 
agent  WBB  a  public  officer,  and  dealt  wltb  bUn  « 

B    connected    with   a   aiiblei 
„.,_...   ....  ...^kC  ot  hla  Buthorlly.  it  sball  .-  .- 

aldered  to  hnve  been  made  officially  and  In  t" 
public  charncter.  unless  tbe  contrary  Bppe«f»  W 
BBtlafactorv  evidence  of  an  abaolute  and  anqii*^!- 
flriJ  enpHKiment  to  be  perBonallj  liable. 

THIS  case  wos  brought  up  by  writ  of  «« 
from  the  Circuit  Court  of  the  United  8t»W 
for  the  District  of  Columbia. 

It  was  an  action  brought  by  Parks  for  f^' 
ices  rendered  by  Samuel  Parks  to  John  Bo* 
in  the  removal  of  the  Cherokee  Nation  to  f* 

Nom. — LEa 
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I  tide  of  tbe  Uluiiaippi,  in  tbe  ywra 
d  1839.    The  bills  of  exception  eet  forth 
I130  kll  the  evidence  offered  b;  the  pli 
n  the  trial.    Some  of  tbis  evidence  ( 
of    long    documents,    which    it    i*    not 

neeeHSftry  to  insert,  although  tbey  were 
luts  of  the  bills  of  exceptions.  Their 
e  will  be  sufficiently  undeTHtoH>d  from 
owing  nAirative: 
M  year  1838,  the  government  of  the 
States  was  desirous  to  remove  the  Che- 
lation to  their  aasigned  habitation  be- 
lie Mississippi  River,  and  deputed  Gen- 
ntt  to  malM  an  arrangement  with  them 
1  purpose.  The  Cherakeea  upon  their 
■pointed  an  agent  with  plenary  powers, 
are  from  the  following  preamble  to  some 
ons  adopted  b;  them  in  1840: 
whereas,   these  conditions  being   fully 

the  special  agents  of  tbe  nation,  acting 
nation's  behalf,  after  having  made  divera 
menta  for  the  purpose  of  carrying  it 
'ect,  in  order  to  condense  the  business, 
^late  its  entire  superintendence  to  one 
r  body,  John  Ross,  and  by  John  Ross 
rsons  were  deputed  for  the  management 
various  departments,  on  account  of  the 

as  were  conddered  best  quailGed  for 
pose,"  etc. 

'der  to  ascertain  the  probable  expense 
lount  of  drafts  necessary  to  be  drawn 
he  treasury.  General  Scott  caused  the 
ig  estimate  to  be  made  out; 
'Estimate  for  the  emigration  of  a  party 
le  thousand  Cherokees  to  their  country 

of  the  Mississippi,  distance  eight  hun- 
miles,  eighty  days  going; 
'agona  and  teams  (twenty  per- 
to  each  wagon),  at  a  daily  ex- 

of  93.50,  including  forage,  $28,000.00 
ng,  $7  each,  for  every  twenty 

14,000.00 

indred  and  fifty  extra  horses, 

miles  each  per  day,  1,000.00 

ea,  etc 1,000.00 

thousand  rations,  at  16  cents 

12,800.00 

;or,  $5  per  day 400.00 

nt-conduotor,  $3  per  day 240.00 

in,  «6  per  day,   400.00 

in    returning,    {16    for    every 

■ed  miles 120,00 

aary,  $2.50  per  day,  200.00 

nt-Commiasary,  £2  per  day,  .        160.00 

master,  $2.50  per  day,   200.00 

at  wagon-maater,  $2  per  day,  160,00 
iter,  $2.50,  per  day,  200,00 

$05,880.00 
«1  Scott  Bxplained  tbe  contract  in  this 

understanding  of  the  parties  was  com- 
i  distinct,  that  the  eighty  days  allnweii 

removal  at  each  detachment,  by  lend, 
nere  assumption  of  a  basis  on  wbich  to 
e,  for  the  moment,  the  advances  to  be 
y  the  United  States  on  account  of  the 
nt,  and  to  set  it  agoing.  If  the  advances 
to  be  too  great,  the  excess  was  to  be 
to  the  Treasury  of  the  Nation;  if  too 
1  account  of  more  time  in  the  movement, 
ted  States  were  to  make  up  the  differ- 
tm  tba  trust  fund." 


The  Cherokees  were  formed  into  thirteen 
detachments,  and  the  removal  commenced 
about  the  1st  of  September,  1838;  but  in  conse- 
quence of  sickness  amongst  them,  a  drought  in 
the  country  through  which  they  had  to  pass, 
difficulties  in  crossing  the  Mississippi,  and  other 
embarrassments,  the  time  of  removal  was  ex- 
tended to  *  much  longer  period  than  eighty 

Samuel  Parks  was  a  citisen  of  the  Gherolcee 
nation,  and  John  Boss  hired  from  him  four 
wagons  and  teama,  to  be  attached  to  Detach- 
ment No.  11. 

On  the  JSth  of  Uav,  1840,  John  Rcos,  styl- 
ing himself  "Principal  Chief  and  Superintend- 
ing Agent  of. the  Cherokee  Nation  for  Cherokee 
removal,"  presented  an  account  to  the  proper 
'office  at  Washington,  claiming  a  bal-  ['364 
ance  due  to  the  Oierokee  Nation  of  $G81,346.- 
88'/^.  Amongst  his  vouchers  was  the  following, 
being  one  of  the  expenditures  incurred  by  De- 
tachment  No.   11,  in   which   Parka   was,   wiUi 

For  hire  of  fifty -one  wagons  and 
teams,  for  1,029  persons,  from  the 
lat  of  November,  1838,  to  the  24th 
of  March,  183S,  inclusive,  144 
days,  at  $5  per  day,  $36,720;  al- 
lowance of  40  days  for  returning, 
at  $7  per  day  eaeh,  including  trav- 
eling  expenses,   £14,280, $61,000.00 

In  November,  1840,  the  Cherokees  passed  some 
resolutions,  amongst  which  nere  the' following: 
"Resolved,  That  the  authority  vested  in  the 
special  agents,  and  continued  by  the  act  of 
union  between  the  Eastern  and  Western  Cher- 
okees, passed  at  Dlinois  Camp  ground,  on  the 
12th  day  of  July,  1839,  and  by  them  conferred 
upon  one  of  their  members,  John  Ross,  as 
superintendent,  with  a  view  to  facilitate  the 
duties  required  of  them,  be,  and  the  same  is 
hereby  approved  and  ratified. 

"And  further  resolved  (in  support  of  the 
aforesaid  authority).  That  by  the  Cherokee 
Nation,  through  their  national  committee  and 
council  in  national  council  assembled,  it  is  here- 
by ordered  that  the  aforesaid  John  Robs  be, 
and  he  is  hereby  directed  and  fully  empowered 
to  proceed  to  Washington  city,  and  to  urge  a 
settlement  of  this  claim  with  all  possible  ex- 
pedition, and  to  apply  for  and  receive  from  the 
govornment  of  the  United  States,  in  the  name 
of  the  Cherokee  nation,  the  balance  due  of 
$.531 ,346.88  >/„  as  stated  in  the  account  of  the 
emigration  claim,  in  order  that  the  business 
growing  out  of  it  may  be  brought  to  a  final 

On  the  eth  of  September,  1841,  Mr.  John 
Bell,  then  Secretary  of  War,  decided  upon  this 
claim,  and  allowed  it,  with  certain  deductions. 

On  the  17th  of  September,  1841,  Boss  received 
from  the  Treasury  the  sum  of  $488,939.50. 

On  the  13th  of  December,  1841,  Ross  settled 
an  account  with  Parker  as  follows; 
"The     Cherokee    Nation    to    Samuel 

Parks,   deceased,  Dr, 

For  the  services  of  four  wagons  and 

teams.    In    the    emigration    of    the 

Cherokees      in      Captain      Richard 

Taylor's    detachment,    commencing 

the   1st   of  November,   1838,  up  to 

the   24th   of   March,    1839,   malEinK  ktIi' 

144  days,  at  $5  per  Oa?  ean^ 1^!ai!!(!tft^ 

1^1. 
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By  cash  Advanced  Samuel  ParkH,  aa 

per  receipt  on  the  rolU, «1,600.00 

Balance  due,  Sl.ZSO.OO 

"Received  of  John  Koss,  Superintendent  of 
Cherokee  emigration,  one  thousand  two  hun- 
dred and  eighty  doilara,  in  full  for  the  balance 
due  of  the  above  account.  ' 

"Signed  in  duplicate, 
"Park  Hill,  Cherokee  Nation,  Dec.  13th,  IMl. 
"G.  W.  ParkB, 
"Executor  of  Samuel  Parka,  deceased." 

In  December,  1842,  the  Cherokeea  called  upon 
Roas  for  certain  information,  to  which  he  re- 
plied that  "he  had  no  moneys  in  his  hands  sub- 
ject to  legislation." 

In  July,  1S44,  Parks  brought  an  action 
against  Robs  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia.  The  dec- 
laration contained  the  common  money  counts. 
In  March,  1848,  the  cauae  came  on  for  trial, 
when  the  jury,  under  the  instructions  of  the 
court,  found  a  verdict  tor  the  defendant.  Upon 
the  trial,  the  defendant  took  two  bills  of  ex- 
ception to  the  admission  of  evidence,  which 
were  not  argued  in  this  court  in  the  posture  of 
the  case,  and  which  would  not  be  inserted  in 
this  report,  except  that  the  plaintiff's  bill  of  ex- 
ceptions adopts  them,  and  refers  to  the  re- 
capitulation of  evidence  contained  therein. 

"Before  the  jurors  aforesaid  retired  from  the 
bar  of  the  court  here,  the  said  plaintiff,  by  bis 
attorney  aforesaid,  filed  in  court  here  the  fol- 
lowing bills  of  exceptions,  to  wit: 

"Defendant's  First  Bill  of  Exceptions. 


"On  the  trial  of  this  cauae  the  plaintiff,  to 
maintain  the  issue  on  his  part,  offered  evidence 
tending  to  show  that  the  plaintiff's  intestate 
hired  four  wagons  to  be  used,  and  the  same 
were  in  fact  used,  in  the  emigration  of  the 
Cherokee  Nation  to  the  west  of  the  Mississippi, 
under  the  arrangement  with  General  Scott,  in 
the  year  1S3S,  and  produced  and  read  to  the 
jury  the  account  and  receipt  of  the  plaintiff,  as 
follows  (copied  in  pages  384,  3S5) ;  and  also 
offered  to  read  in  evidence  the  account  pre- 
sented by  the  defendant  to  the  government  of 
the  United  States,  as  follows  (copied  in  page 
364);  with  account  of  Detachment  No.  11,  in 
which  detachment  it  was  admitted  the 
S66*]  "said  wagons  were  employed,  and  were 
part  of  the  fifty-one  wagons  tliorein  mentioned; 
and  also  the  opinion  and  decision  of  Mr,  John 
Bell,  Secretary  of  War,  thereon;  and  the  pre- 
amble and  resolutions  of  the  Cherokee  Nation 
referred  to  therein  (copied  in  pnge  364);  and 
the  requlaition  of  the  War  Department;  and  the 
warrant  on  the  "Treasury ;  and  the  receipt  of  the 
defendant;  to  all  which  offered  evidence  the  de- 
fendant, by  his  counsel,  objects;  but  the  court 
overruled  the  said  objection,  and  permitted  the 
same  to  be  read;  and  the  defendant,  by  his 
counsel,  excepts  thereto,  and  prays  the  court  to 
sign  and  seal,  and  cauae  to  be  enrolled,  this  his 
first  bill  of  exceptions,  which  is  done  according- 
ly, this  10th  day  of  April,  1»4S, 

"W.  Cranch. 

"Jas.  8,  Morsell." 
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Defendant's  Second  Bill  of  Exc«pUoiu. 

"George   W,   Parks,   Administrator   of   SmdmI 

Parka,  v,  John  Ross. 

"Richard  Taylor's  Teatimonj. 

"On  the  furtber  trial  of  thia  cause,  and  after 
the  evidence  contained  in  the  foregoing  bill  of 
exceptions  made  part  hereof,  the  plaintiff,  fur- 
ther to  maintain  the  issue  on  his  put  joined, 
gave  evidence  to  show  and  prove,  by  Richard 
Taylor  (the  aaid  evidence  being  noted  in  writ- 
ing, by  the  defendant's  attorney),  that  he  ia  a 
Cherokee,  and  was  one  of  the  delegates  origi- 
nally appointed  by  that  nation  to  enter  into  as 
arrangement  wKh  the  United  States  for  ttw 
transportation  and  emigration  of  the  said  Cher, 
okee  Nation  to  the  country  set  apart  for  then 
west  of  Mississippi  River;  that  he  had  charp 
of  the  buainesa  of  generally  auperintendinfi 
the  wagons  of  one  detachment,  in  whid 
the  wagons  of  the  plaintiff's  intestate  were  em, 
ployed;  that  shortly  after  they  arrived  in  tbt 
Cherokee  country  he  was  paid  off  by  John 
Ro.ss,  and  the  nccounta  of  all  those  who* 
wagons  had  been  employed  were  aettW 
and  adjusted  by  the  committee  or  delcnlo, 
ond  they  were  paid  for  eighty  daj-a'  traveiiad 
the  balance  was  left  unpaid  till  the  moneyeoiiU 
be  received  from  the  United  States;  the  coo- 
mittce  or  delegates  of  the  emigration  were  ill 
present  with  Ross;  they  were  appointed  t^tki 
nation  in  counsel,  before  they  startad  for  tta 
West,  and  never  delegated  their  whole  pow» 
to  John  Rosa,  but  always  acted  when  they  voi 
needed.  John  Roas  had  a  general  order  ui 
power  to  pay  the  claims  arising  out  of  tba  m- 
igration;  he  received  the  money  and  paid  it  ooL 
Several  yeare  ago  be  paid  over  to  the  Qieroket 
Nation  $125,000,  'which  had  been  [*III 
saved  from  the  expenses  of  the  emigrstiM; 
and  being  asked  by  the  plaintiff  what  Had  b^ 
come  of  the  $180,000  received,  h«  repbed: 
Just  before  I  left  home  to  come  to  the  Unittd 
iStates,  Mr.  Roas  made  a  final  settlement  will 
the  nation  of  all  the  money  received  by  bi* 
for  the  emigration;  being  aaked  by  plaintilf, ke 
says  it  was  in  writing,  and  plaintiff  insiati  bi< 
answer  is  not  evidence.  He  states  that  tx  ii 
one  of  the  executive  council  of  the  nation,  tti 
now  a  delegate  from  the  nation  to  the  Dnitd 
States. 

"Being  cross-examined  he  saye:  ITie  *lr 
power  Jlr.  Ross  bad  to  pay  claims  was  to  Jtj 
such  claims  as  had  been  passed  by  the  eomnit- 
tee  or  delegates;  that  he  does  not  know  out  of 
what  fund  Mr,  Ross  could  have  saved  tbe 
J125,000,  except  the  money  received  for  returi 
wagons;  that  no  money  ever  was  paid  to  u? 
person,  nor  any  claim  ever  presented  by  UJ 
person  to  the  committee  or  delegates,  for  "n- 
tum  wagon  money;'  that  the  witness  himHf 
made  the  contract  with  the  plaintiff's  inlwUf 
for  the  hire  of  his  wagons,  and  no  contract  ■** 
made  for,  nnd  no  reference  made  to,  «! 
return  wafioufl,  for  it  was  understood  tb(T 
were  all  to  romiiin  in  the  nation;  that pUiatilTi 
inlestnte  married  the  aister  of  witneaa,  and"** 
a  citizen  of  the  Cherokee  Nation;  that  b«  »* 
and  diKposed  of  his  wRgons  and  teami  ia  tta 
Cherokee  Niilion,  cM-ppt  one,  with  whid  *• 
reliirned  to  the  State  of  Tennessee,  for  th*  pW- 
po-ip,  as  he  stnled  to  wilnesg.  of  bringing  •■* 
his  famitv;  he  did  not  return,  but  died  in  Tn- 
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irnnrfl,  and  he  never  in  his  lifetime  b)  witness, 
or  witii  his  knowledge,  set  up  any  claim  for 
return  wBgons;  Bnd  witness  was  present  when 
the  account  of  pUintiS's  intestate  was  settled, 
and  afterwards,  when  the  full  balance  was 
paid  to  the  plaintiff;  that  there  were  various 
incidental  expunses  not  estimated  for  originally, 
but  which  had  to  be  paid  by  the  nation,  grow- 
ing out  of  the  delays  and  other  causes  in  the 
emigretion;  that  they  were  paid  by  the  nation, 
and  witness  does  not  know  out  of  what  fund 
they  coiJd  have  been  paid,  except  out  of  the 
return  wagon  money;  and  witness  believes, 
from  the  facts  he  has  stated,  that  the  money  so 
paid  over  by  Kobh  to  the  nation,  and  the  inci- 
dental expenses  of  the  emigration,  were  paid 
out  of  that  fund. 

''And  thereupon,  and  after  the  testimony  of 
the  said  Richard  Taylor  had  been  given,   the 

Slaintiff  further  offered  to  read  in  evidence 
rom  a  certain  printed  document,  purporting  to 
be  Senate  Document  208,  Ist  Session  2dth  Con- 
greas,  two  certain  papers  as  follows,  marked  B 
mnd  C  (copied  in  record),  and  to  lay  a  founda- 
tion therefor  gave  to  the  court  the  following 
evidence  (evidence  of  Burke  and  J.  R.  Rogers, 
copied  in  record) ;  and  the  defendant  objected 
368*]  to  the  admissibility  of  the  'said  papers 
•o  offered  to  be  read  in  evidence,  maintaining 
there  was  no  lufficient  foundation  laid  for  them 
aa  Mcondary  proof;  but  the  court  overruled  his 
•aid  objection,  and  permitted  the  same  to  be 
read  in  evidence,  and  the  same  was  read  ac- 
cordingly, and  the  defendant  excepts  thereto, 
and  prays  the  court  to  sign  and  seal  this  his 
bill  of  ezceptiona,  wbieh  is  done  accordingly; 
and  the  aame  la  ordered  to  be  enrolled  accord- 
ing to  the  aUtute,  this  lOtb  day  of  April,  1S48. 
"W.  Cranch, 
"James  S.  Morsel)." 
(Then  followed  Mr.  Burke  and  Mr.  Rogera' 
atatements,  which  are  omitted-) 

Plaintiff's  First  Bill  of  Exceptions. 
"Qeorge  W.  Parks,  Administrator  of  Samuel 
Parks,  V.  John  Ross. 
"And  the  evidence  stated  in  the  foregoing 
bill  of  exceptions,  made  part  hereof,  having 
been  read  to  the  jury,  the  plaintilT  rested;  and 
thereupon  the  defendant  prayed  the  court  to  in- 
•trnct  the  jury,  that,  upon  the  whole  evidence 
aforesaid,  if  the  same  shall  be  believed  by  the 
jnry,  the  plaintiff  is  not  entitled  to  recover  in 
this  action- 

"Which    instruction    the    court    granted;    to 
the    granting   of   which    the   plaintiff,    by   his 
eouDsel,  excepts,  and  prays  the  court  to  sign 
and  seal  this  his  bill  of  exceptions,  which 
aeeordinglj  done,  this  Uth  day  of  April,  IS' 
W.  Cranch, 
.  James   S.   Morsell, 
James  Dunlop." 
■naintiff's  Second  Bill  of  Exceptions. 
*Qaoige  W.  Parks,  Administrator  of  Samuel 
Parka,  t.  John  Ross. 
"And   thereupon,   and   upon   the   whole   evi- 
danee  in  the  said  first  and  second  bill  of  excep- 
tiona  of  said  defendant  contained,   made  part 
hereof,  the  defendant  by  his  counsel  prays  the 
court  to  inatruct  the  jury,  that,  if  the  same  is 
ballered  by  the  jury  to  be  true,  the  plaintiff  is 
■dt  entitled  to  raeover  in  this  action ;  which  ' 
IS  lb  ed. 


struetion  the  court  granted;  to  the  granting  of 
which  the  plaintiff,  by  his  counsel,  excepts,  aikd 
prays  the  court  to  sign,  seal,  and  enroll  this  his 
exception,  which  ie  accordingly  done,  this  llth 
day  of  April,  1848.  W.  Cranch, 

James  Duiilop." 

'The  counsel  for  the  plaintiff  sued  [*3«9 
out  a  writ  of  error,  and  brought  the  case  up  to 
this  court. 

It  was  argued  by  Mr.  Green  for  the  plaintiff 
in  error,  and  Mr.  Bradley  for  the  defendant  in 

Mr.  Green,  for  the  plaintiff  in  error,  con- 
tended that,  apart  from  the  testimony  of  Rich- 
ard Taylor,  it  is  clear  from  the  evidence  that 
the  defendant  claimed  and  received  from  the 
United  States  government  the  money  "in  trust" 
for  those  who  were  entitled  to  it  by  having 
fdmished  transportation;  that  the  plaintiff's  in- 
testate was  6ne  of  those  who  furnished  traiu- 
portation;  and  that  defendant,  having  claimed 
and  received  the  money,  as  trustee,  is  liable  in 
this  action.  See  2  T.  R.  370;  Gary  v.  Curtis, 
3  Howard,  247,  249;  1  Harris  &  Gill,  258. 

But  the  Circuit  Court  treated  the  defendant 
as  the  head  or  executive  of  a  foreign  and  in- 
dependent nation,  and  held  that,  haring  received 
the  money  as  such,  he  was  responsible  only  to 
the  nation,  and  could  not,  jure  gentium,  be  per- 
sonally liable. 

This  he  contended  was  clearly  a  mistake  both 
of  the  facts  and  of  law,  and  referred  to  the 
Cherokee  resolutions  and  to  G  Peters,  1. 

If  it  be  contended,  on  the  strength  of  Taylor's 
evidence,  that  the  defendant  has  paid  over  to 
the  nation,  and  thereby  discharged  his  liability, 
it  is  answered,  that  defendant  could  not  dis- 
charge himself  by  any  settlement  with  or  pay- 
ment over  to  the  nation,  after  notice,  and  pend- 
ing this  suit.  See  10  Peters,  158;  Bend  v.  Uoyt, 
13  Peters,  203,  267. 

But  there  is  no  evidence  that  defendant  has 
paid  over  to  the  nation;  the  only  evidence  to 
that  effect  is  found  in  Taylor's  testimony,  as 
follows:  "Just  before  I  left  home  to  come  to 
the  United  States,  Mr.  Ross  made  a  final  settle- 
ment with  the  nation  of  all  the  money  received 
for  the  emigration,"  This  does  not  say  that  he 
paid  over  to  the  nation  the  amount  received  on 
account  of  Parks'  wagons,  or  that  he  showed 
any  voucher  of  payment  to  Parks.  He  might 
have  paid  to  the  nation  all  except  the  amount 
due  Parks,  and  said  that  he  retained  that  on  ac- 
count of  this  very  pending  suit.  Moreover, 
Taylor's  evidence  shows  that  the  settlement 
was  in  writing.  Then  the  written  account  or  a 
duly  certified  copy  should  have  been  produced 
(1  Greenleaf's  Evidence,  82,  84,  86),  and  the 
plaintiff  had  a  right  to  rule  out  his  evidence  on 
this  point. 

The  statement  made  by  the  witness,  Taylor, 
that  "the  committee  or  delegates  of  the  emigra- 
tion never  delegated  their  whole  power  to  John 
Ross,"  J8  contradicted  by  the  Cherokee  resolu- 
tions of  the  Uth  of  November,  1840;  and  by  a 
comparison  "of  h'.s  testimony  with  the  ["3  7  0 
other  evidence  in  the  case,  it  will  be  seen  that 
all  the  material  statements  therein  contained, 
affecting  the  plaintiff's  right  to  recover,  were 
in  confUet  with,  and  disproved  by,  the  other 
evidence  in  the  cause.  Though  called  to  the 
stand  by  the  plaintiff,  the  lattei  '«»&  T\aV  txsa- 
clusively  bound  by  Ma  BVe.\«m«nU  V>\  "5'^^  »■ 
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Johns.  28^  1  Gill.  94;  Greenleaf,  mc.  443);  nor 
ware  the  jury,  whose  provitice  it  was  to  decide 
he t ween  the  conflicting  evidence. 

It  will  be  contended  for  the  plaintiff,  that, 
the  evidence  being  contradict orf,  or  conducing 
to  difl'erent  results,  the  effect  of  the  instruc- 
tions given  by  the  Circuit  Court  was  to  with- 
draw from  the  jury  their  prefer  functions  to 
determine  the  facts  upon  the  evidence,  and  to 
take  from  them  the  right  of  weighing  the  effect 
and  sufficiency  of  the  evidence;  and  that,  in  so 
far  AS  the  instructions  given  b^  the  Circuit 
Court  were  founded  on  the  testimony  of  the 
witness  Taylor,  disregarding  the  conflict  be- 
tween that  and  the  other  evidence  in  the  cause, 
said  instructions  were  founded  on  part  of  the 
evidence  only,  and  therefore  improper.  Green- 
Jeaf  V.  Birth,  S  Peters,  298;  United  States  t. 
Tiliotson,  12  Wheat.  181;  Hurt  v.  Miller,  3  A. 
K.  Marsh.  336;  Browning  y.  Grady,  10  Ala.  BSO; 
2  Gill  A  Johns.  403. 

Mr.  Bradley,  for  defendant  in  error: 
The   defendant   will   endeavor   to   show   that 
the  court   did  not  err  in  giving   the   instruc- 

There  was  no  evidence  legally  suflicicnt  to 
authorize  the  jury  in  finding  any  undertaking 
on  the  part  of  Boss  to  pay  plaintiff's  intestate 
for  return  wagons. 

There  was  no  evidence  from  which  the  jury 
could  infer  that  Ross  was  personally  liable 
therefor. 

Tbero  waj  no  OTidenee  tending  to  prove  the 
material  fact  of  any  contract,  expressed  or  im- 
plied, between  Ross  and  the  said  Parks,  hy 
which  Boss  became  liable  to  pay  for  the  return 

The  testimony  in  the  causa  is  so  slight  and 
inconclusive,  that  no  rational  mind  could  draw 
the  conclusion  therefrom  that  Ross  had  come 
under  obligation  to  pay  the  plaintiff  the  return 
wagon  bill  claimed  by  him.  There  was  no  evi- 
dence conducing  to  prove  the  issue  on  behalf  of 
the  plaintiff. 

The  rule  in  Maryland  on  this  subject  is  well 
settled.  The  Court  of  Appeals  of  that  SUte 
has  said: 

It  is  the  peculiar  province  of  the  court  to  de- 
termine all  questions  of  low  arising  before 
them;  and  the  undoubted  right  of  the  jury  to 
And  all  matters  of  fact  when  evidence  legally 
Hu  flic  lent  for  that  purpose  is  submitted  for 
their  consideration. 

Tyson  v.  Kichard,  8  Harr.  4  Johns.  109; 
S71*]  Dale  v.  Fassett,  Lessee,  *Ib.  119;  Ford  v. 
Gwinn,  lb.  406;  Saunders  v.  Webster,  lb.  432; 
Benson  v.  Hobbs,  4  Harr.  &  Johns.  285;  Sch- 
wartz V.  Tyson,  lb.  2fll ;  Benson  v.  Anderson,  lb. 
315;  Mercer  v.  Walmsley,  S  Harr.  4  Johns.  32; 
and  see  Davis  v.  Davis,  7  Harr.  &  Johns.  39; 
Coale  V.  Harrington,  7  Harr.  4,  Johns.  15C; 
Gist  V.  Coekey,  lb.  140,  141;  Barger  v.  Collins, 
lb.  220;  Riggin  v.  Patapsco  Ins.  Co.  lb.  205. 

Where  there  is  a  failure  of  evidence  in  respect 
to  any  one  material  fact  involved  in  the  issue, 
liie  evidence  is  not  legally  sufficient  to  warrant 
the  jury  in  flnding  the  issue  it  is  ofTcred  to  sus- 
tain; and  it  is  the  duty  of  the  court  to  instruct 
them  Dccordingly.  Cole  v.  Hebb's  Admr.  7  Gill 
&.  Johns.  20. 

To  have  granted  such  an  instruction  would 
have  hpen  to  have  authorized  the  jury  to  find  a 
fn<-t.  of  which  no  testimony  legally  Buffieient  to 
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warrant  such  a  finding  had  been  ralnnitted  !• 
their  consideration.  Chesapeake  In*.  Oo.  T. 
Allegre's  Admr.  2  Gill  &  Johns.  172. 

"Where  thers  is  no  evidence  applicable  t« 
the  issue,  or  tending  to  prove  any  material  f*et, 
a  total  failure  of  evidence,  the  court  will  direct 
the  jury  to  find  accordingly."  Davia  t.  Banej, 
2  Gill.  &  Johns.  404. 

"From  the  view  which  we  have  token  of  tba 
testimony  in  this  cause,  we  cannot  approve  the 
instruction  given  to  the  jury.  They  were  in- 
structed, that  they  might  draw  conclusions  ud 
infer  facta  which  the  evidence  before  them  wu 
not  legally  sufficient  to  warrant  them  in  find. 
ing."  McNulty  t.  Cooper,  3  Gill  A  Johnt. 
210. 

"Conceding  that  the  court  were  right  in  li- 
mitting  the  evidence,  their  instruction  ia  clearly 
erroneous,  as  they  submitted  to  the  jury  tto 
finding  of  a  fact,  of  which  no  testimony  legtllT 
sufficient  for  that  purpose  had  been  adduced 
before  them.  Thus  they  authorized  them  to 
find,  that  the  profits  of  the  real  estate  had  been 
applied  to  the  maintenance  of  Elisabeth,  her 
brothers  and  sisters,  when  not  a  scintilla  of 
proof  bad  been  offered  to  show  such  applica- 
tion. On  the  contrary,  the  accounts  showed 
that  he  had  charged  himself  with  them  aa  put 
of  the  personal  estate,  and  had  either  paid  umb 
away  in  satisfaction  of  debts  and  diihurae- 
ments,  or  held  them  in  bis  hands  aa  part  of  tla 
general  balance  of  the  intestate's  personal  ■- 
tate."  Burch  v.  Hundell,  4  Gill  A  Jalm 
452. 

Here  the  proof  is,  he  had  applied  the  retnrn 
wagon  money  to  incidental  expenses  in  pirt, 
and  hod  paid  over  the  residue  to  the  nation. 

Where  a  plaintiff  offers  no  testimony,  or 
such  as  is  so  alight  and  inconclusive  that  i  rt- 
tioiiat  mind  cannot  draw  the  conclusions  BOU^ 
to  be  deduced  from  it,  it  is  the  right  of  tlw 
court,  *and  their  duty,  when  applied  to  [*S11 
for  that  purpose,  to  instruct  the  jury  that  hci* 
not  entitled  to  recover.  Morria  t.  Brickley,  I 
Harr.  &  Gill,   107. 

This  prerogative  of  the  court  is  never  Off- 
cised,  but  in  cases  where  the  evidence  is  so  in- 
delinite  and  unsatisfactory,  that  nothing  bat 
wi)d.  irrational  conjecture,  or  licentious  specu- 
lation, could  induce  the  jury  to  pronounce  tlw 
verdict  which  is  sought  at  their  hands.  1"- 
guson  V.  Tucker,  2  Harr.  &,  Gill,  180,  100. 

See  further  eases  in  Maryland. 

Sanderson  v.  Marks,  1  Harr.  A  Gill,  iSi- 
Morris  V,  Brickley,  lb.  107;  Caton  t.  Sha", 
2  Harr.  &  Gill.  13;  Smith  v.  Edwards,  lb.  411: 
Duvatl  V.  Farmers'  Bank,  7  Gill  &  Johna  TB' 
and  Gray  v.  Crook,  12  Gill  A  Johns.  236. 

And  in  this  court. 

The  error  complained  of  is,  that  the  CSreoit 
Court  did  not  give  an  opinion  on  a  point  prO' 
posed  J  the  court  was  certainly  bound  to  gi« 
an  opinion,  if  required,  upon  any  point  rel- 
evant to  the  isHue.  Douglass  v.  McAlister,  3 
Cr.  207.  But  it  is  equally  clear,  the  court 
cannot  be  required  to  give  to  the  jury  an  opin- 
ion on  the  truth  of  the  testimony  in  any  caM- 
Smith  V,  Carrington,  4  Cr.  62.  It  is  the  prol- 
ines of  the  jury  to  weigh  and  decide  upon  tin 
sufllcicney  of  the  evidence.  Where  there  is  n» 
evidence  to  prove  a  material  fact,  the  court  art 
fo  bound  to  instruct  the  jury,  when  requested; 
but  thoy  cannot  take  from  the  jury  the  rigM 
Howard  1). 
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wdgliing  tlie  STidence,  wai  determining 
iBt  effect  it  Bh*ll  have.  Greenlr^af  t.  Birth, 
Peters,  299;  S.  P.  Ches.  &.  Ohio  Canal  Go. 
Knapp,  lb.  667,  568;  Scott  ».  Lloyd,  lb. 
5,  446. 

Id  trials  at  law,  whilst  it  is  invariably  true 
at  the  decision  of  queBtions  upon  the  weight 
evidence  belongs  exclusively  to  the  jury,  it 
equally  true  that,  whanevcr  instructions  upon 
idence  are  asked  from  the  court  to  the  jury, 
is  the  right  and  duty  of  the  formei?  to  judge 
the  relevancy,  and  by  necessary  implication, 
some  extent,  of  the  certainty  and  definiteness 
the  evidence  proposed.  Irrelevant,  imper- 
nent,  and  immaterial  statementa  a  court  cnn- 
>t  be  called  upon  to  admit  as  the  groundwork 
'  instructions;  it  is  bound  to  take  care  that 
le  evidence  on  which  it  shall  be  called  to  act 
legal,  and  that  it  conduces  to  the  issue  on  be- 
lli of  either  the  plaintiff  or  of  the  defendant. 
oaeh  v.  Hulinga,  16  Peters,  323. 

Hr.   Justice   Orier   delivered   the   opinion   of 

On  the  trial  of  this  cause  below,  after  the 
laintiS  had  closed  his  testimony,  the  defend- 
nt'l  counsel  requested  the  court  to  instruct  the 
iry,  "that,  if  the  evidence  is  believed  by  the 
uy  to  be  true,  the  plaintiff  is  not  entitled  to 
U*]  recover."  This  instruction  'was  given 
y  the  court,  and  excepted  to  by  plaintiff.  Its 
cirectneaa  is  the  question  for  our  decision. 
It  is  undoubtedly  the  peculiar  province  of  the 
ury  to  And  all  matters  of  fact,  and  of  the  court 
1  decide  all  questions  of  law  arising  thereon. 
But  a  jury  has  no  right  to  assume  the  truth  of 
aj  material  fact,  without  some  evidence  legal- 
J  lufficient  to  establish  it.  It  is,  therefore, 
nror  in  the  court  to  instruct  the  jury  that  they 
i»y  find  a  material  fact,  of  which  there  is  no 
"idence  from  which  it  may  be  legally  in- 
ferred. 

Hence  the  practice  of  granting  an  instruc- 
■jsn  like  the  present,  which  makes  it  impera- 
ti»t  upon  the  jury  to  find  a  verdict  for  the  de- 
fendant, and  which  has  in  many  states  super- 
Mded  the  ancient  practice  of  a  demurrer  to 
idence.  It  answers  the  same  purpose,  and 
>1ioiild  be  tested  by  the  same  rules.  A  demurrer 
'o  evidence  admits  not  only  the  facts  stated 
tl)erein,  but  also  every  conclusion  which  a  jury 
Oli|ibt  fairly  or  reasonably  infer  therefrom. 

The  question  for  our  consideration  is,  there- 
'ore,  whether  the  evidence  submitted  by  the 
pUntiff  in  this  case  was  sufficient  to  authorize 
^i*  jury  in  finding  any  contract  or  undertak- 
■Dj,  rither  express  or  implied,  on  the  part  of 
lohn  Ross,  the  defendant,  to  pay  the  money 
^minded  in  the  declaratlon- 

A  brief  summary  of  the  admitted  facts  of 
tile  case  will,  we  think,  sufficiently  demonstrate 
Hie  correctness  of  the  instruction  given  by  the 
Mart  below,  and  that,  if  the  defendant  had  de- 
niBtred  to  the  evidence  in  form,  he  would  have 
*wn  entitled  to  the  judgment  of  the  court. 

The  plaintiff's  intestate  was  a  citizen  of  the 
*3i(rokee  Nation.  In  1S38,  a  large  portion  of 
thii  nation,  of  which  John  Ross  was  tlie  prin- 
^ptl  chief,  had  consented  to  emigrate  to  the 
■nt  of  the  Mississippi  River.  The  Cherokeps 
*sre  permitted  to  conduct  their  emigration  by 
'W  own  agmta,  the  expenses  thereof  to  be  ad- 
Ineed  br  Um  UaittA  States  out  of  cerUin 


moneys  or  money  due  to  the  Cherokees  by  « 
former  treaty.  They  accordingly  appointed 
certain  persons  of  their  own  nation  as  delegates 
or  special  agents  to  act  in  behalf  of  the  nation. 
Of  this  agency  John  Ross  was  the  cliief,  and 
acted  as  general  superintendent.  As  such,  he 
received  large  sums  of  money  from  the  Treasury 
of  the  United  States  for  the  purpose  of  defray- 
ing the  expenses  of  the  emigration,  on  estimates 
approved  by  General  Scott.  Among  these  es- 
timates was  one  for  hire  of  fifty-one  wagona 
and  teams,  amounting  in  the  whole  to  $51,000. 
In  this  amount  was  included  an  item  of  114,- 
260,  OS  necessary  to  pay  the  hire  and  expenses 
of  the  wagons  on  their  return,  at  the  rate  of 
leven  dollars  per  day.  The  plaintiff's  intestate 
vas  owner  of  four  of  the  fifty-one  wagons  and 
'teams  employed.  After  the  emigra-  L'374 
tion  was  ended,  the  delegates  or  agents  of  the 
nation  settled  the  accounts,  and  among  others 
that  of  plaintiff's  intestate,  who  received  the 
amount  of  his  account  and  gave  a  receipt  in 
full.  Nothing  was  allowed  him  for  return 
wagon  hire  in  the  account  settled,  and  none 
was  claimed  by  him,  as  he  was  himself  a  Cher- 
okee, and  intended  to  reside  in  the  nation. 
Since  his  death,  this  suit  has  been  instituted  by 
his  administrator,  on  the  mistaken  notion,  that, 
because  in  the  money  of  the  nation  received  by 
John  Ross  there  was  included  a  sum  of  $14,280 
estimated  as  necessary  to  pay  return  wagon 
ire,  therefore  the  plaintiff's  intestate  was  en- 

tled  to  his  proportional  share  of  it,  without 
any  regard  to  the  fact,  whether  the  Cherokees 
were  willing  to  allow  it  to  him,  or  whether  It 
was  due  to  him  on  his  own  contract  with 
their  agents.  There  was  no  evidence  what- 
ever tending  to  show  a  special  contract  by 
John  Robs  personally  to  pay  for  the  teams 
and  wagons,  either  for  going  or  return- 
ing. The  contract  of  plaintiff's  intestate  was 
with  the  Cherokee  nation,  through  their 
known  public  agents  or  officers.  John  Ross 
was  the  superintendent,  treasurer,  and  disburs- 
ing officer.  The  money  in  his  possession  was 
the  money  of  the  nation;  the  plaintiff's  in- 
testate, and  all  who  were  employed  in  assist- 
ing the  nation  to  emigrate,  were  fully  aware 
that  John  Ross  was  acting  as  a  public  officer, 
and  dealt  with  him  as  such. 

Now,  it  is  an  established  rule  of  law,  that  an 
agent  who  contracts  in  the  name  of  his  prin- 
cipal is  not  liable  to  a  suit  on  such  contract; 
much  less  a  public  ofiicer,  acting  for  his  gov- 
ernment. As  regards  him  the  rule  is,  that  he 
is  not  responsible  on  any  contract  he  may  make 
in  that  capacity;  and  wherever  his  contract  or 
engagement  is  connected  with  a  subject  fairly 
within  the  scope  of  his  authority,  it  shall  be 
intended  to  have  been  made  officially,  and  In 
his  public  character,  unless  the  contrary  ap- 
pears by  satisfactory  evidence  of  an  absolut« 
and  unqualified  engagement  to  be  personally 
liable. 

The  Cherokee^  arc  in  many  respects  a  for- 
eign and  independent  nation,  Thty  are  gov- 
erned by  their  own  laws  and  officers,  chosen  by 
themselves.  And  though  in  a  state  of  piipii- 
age,  and  under  the  guardianship  of  the  United 
IStates,  this  government  has  delegated  no  power 
to  the  courts  of  this  district  to  arrest  the  public 
representatives  or  agents  of  Indian  Nations, 
who  may  be  casually  within  their  local  jitris- 
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diction,  and  .  .  . 

their  nation,  eitner  ta  ui  individual  of  their 
own  nation,  or  a  citizen  of  the  United  Sttttes. 

The  judgn 
fore  affirmed,  with  coits. 


ST  5'] 


"Order. 


This  cftuse  came  on  to  be  heard  on  the  tran- 
•dipt  of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  County  of  Washing- 
ton, and  wa*  argued  by  counsel;  on  consider- 
ation whereof,  it  is  now  here  ordered  and  ad- 
judged by  tbia  court,  that  the  judgment  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  ia  hereby  affirmed,  with  costs. 


ABSALOM  FOWLSR  and  Noah  H.  Badgett, 

Appellants, 

ATRES  F.  MERRILL. 

Depositions  under  Judiciary  Act  may  be  taken 
before  Judge  of  Probate  Court,  being  court  of 
record — Record  of  mortgage  before  passage  of 
Act  requiring  it,  sufficient — Measure  of  dam- 
ages for  failure  to  deliver  up  property  puran- 
ant  to  decree. 


,- _. „_, . ),  proTliJes 

inii  ei-parie  depasltlOQS  msy  be  taken  before  a 
Jadge  of  a  coun^  court. 

where  b  probate  court  [■  organised  for  each 
county  Id  a  state.  I»  a  court  o(  record,  and  has  a 
seal.  It  Is  aufficlent  U  a  dpnOHltlon  UDder  that  act 
be  taken  before  a  JudRe  of    the  Probate   Court. 

Allbaueh  the  day  when  a  mortgRge  was  executed 
was  not  stated,  yet  where  It  bore  a  date  In  Ita 
commeDcemeot,  and  Its  acknowledmnent  and  date 
of  record,  were  both  given,  and  both  of  tbcm  pre- 
ceded B  sheriff's  sale  of  the  mortgaged  property, 
-  -■   -n  that  the ' •'  "-- 


!  the  B 


c»rt^ee  was  recorded,  the 
make  the  mere  recording 
le  title  when   the  peraonat   property  thu" 
d  remained  In  the  possession  of  the  marl 
gaeor.  yet  (hoy  sanctioned  the  morigage 
was  made  without  good  cooslderallon,  aD< 
by  a  bona  flde  subsequent  purchsaer,  wh 


e  of  Its 


ended 


ttlie 


case  the  evldei ^. 

■herlirs  aale  had  nnllce  of  tht „_„_. 

Buch  piirchnflera  must  allege  ttint  thplr  want  of 
notice  continued  up  to  the  time  of  making  actus! 
payment;  a  want  o(  notice  merely  extending  to  the 


t  making  the  purchase  Is  not  enough.     Pay- 
might    have    been    refuBed,    and    thou    they 


I  In  fac 


,  betw 


ln]ur 
>n  the  time  when  the 


„.j    valid. 

The  Increase  or  off-spring  of  slsves  belong  to  the 
owner  of  the  nvother. 

The  decree  of  the  Circuit  Court  being  that  the 
purchasers  at  the  sheriff's  sate  should  cliber  sur- 
render the  property  to  the  prior  mortgagee,  or  pay 
the  value  thereof,  such  value  was  prnpprlv  com- 
puted as  II  was  at  the  time  of  rendering  the  de- 


blll  for  a  forei 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of  Ar- 
kansas, sitting  OS  a  court  of  equity. 


It  was  a  biU  filed  t^  MerriD.  tke  appellu, 
against  Fowler  'and  Badgett  mnd  other  [*3It 
persons,  under  the  following  drcumatances: 

In    April    and   June,    IS37,   N.    L.   Williatu 
made  the  following  nc^: 
"$11,42B  22-100  Natchez,  1st  April,  183T. 

"Two  years  after  date,  I  promise  to  p*j  J. 
L.  Dawson,  or  order,  the  aum  of  eleven  thou- 
sand four  himdred  and  twenty -eight  dollin 
and  twenty-two  cents,  value  received.  Nego- 
tiable and  payable  at  the  Plontera'  Bonk  of 
Mississippi,  Natchez. 

(Signed)  "N.  L.  Willianw." 

"$1,1S0.  Natchez,  lat  June,  183T. 

"Twelve  months  after  date,  I  promise  to  pay 
J.  L.  Dawson,  or  order,  eleven  hundred  snd 
fifty  dollars,  value  received,  negotiable  iml 
payable  at  the  Planters'  Boulc  of  MisaiMippi, 
Natchez. 

"W.  L.  TTOliama- 


Making  together  the  snm  of  912,61832. 

These  notes,  indorsed  by  Dawson,  were  *1n 
indorsed  by  Merrill,  and  discounted  for  Dtw- 
son's  use  by  the  Planters'  Bank  of  Uissiui^ 
at  Natchez. 

In  order  to  secure  Merrill,  Dawson  uceentid 
a  mortgage  to  him  of  certain  negroes  then  on 
the  plantation  of  Dawson,  in  Arkansaa.  Then 
were  nine  negro  men,  six  women,  and  tluM 
boys  included  in  the  mortgage.  As  this  mort- 
gage was  much  discussed  in  the  argumeit,  It 
is  proper  to  give  ita  commencement  and  ac- 
knowledgment! 

"This  indenture,  mode  tUs  2Sth  day  of  No- 
vember, in  the  year  of  our  Lord  1837,  betw«M 
James  L.  Dawson,  of  the  County  of  Jeffenn, 
State  of  Arkansas,  of  the  one  part,  and  A  P> 
Merrill,  of  the  City  of  Natchei,  State  of  AGadi- 
sippi,  of  the  other  part,  witnesseth:  Thattbenid 
James  L.  Dawson,  in  consideratiouof thedeH 
to  be  secured,  hereinafter  mentioned,  and  of 
one  dollar  to  him  in  hand  paid  by  the  said  A. 
P.  Merrill,  the  receipt  whereof  is  hereby  «- 
knowledged,  doth  give,  grant,  bargain,  etdl,  snd 
convey  unto  the  said  A,  P.  Merrill,  the  follo»- 
ing  described  negroes,  now  on  the  piantAtJcn 
of  the  said  James  L.  Dawson,  known  by  th> 
name  of  Woodstock,  lying  in  the  County  d 
Jefferson,  State  of  Arkansas,  vie,"  etc.,  etc 

"To  have  and  to  hold  (he  said  negroes  unto 
the  said  A.  P.  Merrill,  his  heirs  and  ssaiEBi, 
to  the  only  proper  use  of  the  said  A.  P,  M*- 
rill,  his  heirs  and  aasigaa  forever.  Providri, 
that  if  the  said  Jamca  L.  Dawson,  his  tstt- 
utors  ond  administrators  or  "either  [**'' 
of  them,  do  pay,  or  cause  to  be  paid,  vtU 
the  said  A.  P,  Merrill,  his  eieeutort,  *d- 
ministrators,  or  assigns,  the  just  and  full  sins 
of  $12,678,22,  as  mentioned  in  two  tertiii 
notes  of  the  following  tenor,  viz:  No.  1,  dr*"" 
by  N.  L,  Willrnnis,  dated  Ist  April,  18J7,  «* 
two  years,  for  $11,428.22;  2  do,  do,,  1st  JiWi 
1837,  twelve  months,  $1,150.  indorsed  by  J- ^ 
Dawson  and  A.  P.  Merrill,  and  payable  it  tta 
Planter's  Bank  of  Mississippi,  Natebei,  tliM 
these  presents  to  be  void;  and  the . said  Ju"** 
L,  Dawson  doth  covenant  with  the  saidA  P- 
Merrill,  that  he,  the  said  James  L.  DsvWA 
executors,  administrators,  or  a 


assigns,  the  said  s 
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said,  OB  the  day  above  limited  for  the  pajmeat 
thereof. 

"In  testimony  whereot,  the  said  James  L. 
Dawson  has  hereunto  aet  his  hand  and  seal,  the 
day  and  year  abore  written. 

(Signed)  "James  L.  Dawson. 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of . 

"State  of  Mississippi,  Adams  County. 

'Personally  came  before  me,  Judge  of  the  Pro- 
bate Court  in  and  for  the  county  aforesaid,  the 
witMa-named  Jamea  L.  Dawson,  who  acknowl- 
edged that  be  sigaed,  sealed,  and  delivered  the 
within  instrument  In  writing,  as  his  act  and 
deed,  for  the  purposes  and  intents,  and  on  the 
day  and  year,  therein  mentioned. 

''Given  under  my  hand  and  seal,  this  24th 
da;  of  November,  A.  D.  1837. 

"C.  Rawlings,  Judge  of  Probate," 

On  tbe  29th  of  December,  1837,  this  mort- 
gage was  recorded  in  Arkansas. 

On  the  I2th  of  March,  1841,  the  FreHident, 
Directors  and  Coi^any  of  the  Commercial  and 
Railroad  Bank  at  Vicluburg,  suing  for  the  use 
of   William   W.   Frazier,   Thomas   E.   Hobbins, 

■  and  William   S.  Bodley,  obtained  a  judgment 
against  Dawson  in  the  Circuit  Court  of  Pulaski 

■  County  (Stat«  court  of  Arkansas).  The  amount 
of  the  Judgment  was: 

Debt 80,688.00 

Damages,  1,006.00 

Costa,    8.95 

«1 0,781. 95 

On  the  24th  of  April,  1841,  a  fieri  facias  was 
S7S*]  isBued  upon  'this  judgment,  and  levied 
npon  certain  lands  and  eleven  of  the  negroes 
mentlaned  In  the  mortgage. 

After  an  alias  writ,  the  property  was  cTposed 
to  sale  on  the  Ilth  of  October,  1841.  Fowler 
became  the  purchaser  of  some  of  the  negroes, 
and  on  the  next  day  the  sheriff  executed  a  deed 
to  him,  reciting  the  judgment  and  execution, 
and  eoneluding  thus: 

"TTow,  know  all  men  by  these  presents,  thst 
I,  John  J.  Bammett,  as  such  sheriff  as  afore- 
said, for  and  in  considcrntion  of  the  prenii^ies, 
and  for  and  in  consideration  of  the  said  ai^trri'- 
gate  nun  of  $2,068.00%,  to  him,  the  said  .lohn 
J.  Hammett,  as  such  sheriff,  in  bend  paid  by 
the  said  Absalom  Fowler,  the  receipt  whereof 
Is  hereby  acknowledged,  have  in'antcd,  bar- 
gained, sold  and  delivered,  and  do  hereby 
grant,  bargain,  sell  and  deliver,  a!l  of  naid 
slaves  above  deacribed  to  the  said  AbaHlom 
Fowler,  hereby  conveying  to  him,  and  to  his  heirs 
and  aadgna  forever,  all  of  the  right,  title,  estate, 
interest,  claim  and  demand  of  the  said  James 
L.  Dawson,  of,  in,  and  to  the  same.  Not  mak- 
igg  myself  hereby  responsible  for  the  title  of 
Mid  slaves,  but  only  conveying,  as  such  sheriff. 
the  title  of  the  said  James  L.  Dawson  in  and 
te  the  same. 

Signed,  sealed  and  delivered,  this  12th  day 
of  October,  A.  D.  1841,  Interlined  on  second 
■■d  third  pages  before  signed, 

"John  J.  Hammett, 
f  of  Jefferson  County,  Arksn^ias," 
^  subsequently    purchsscd     some     of 

I   slaves  from  Fowler,  and   other  persona. 

idw  w«re  made  defendants  in  the  Ull  iiled  by 
Kmni,  wera  parehasera  at  the  sale. 

Oa  the  4tii  of  Uarch,  1842,  MerriU  paiu  the 
IS  li.  ed. 


notes  of  Williams,  which  had  been  discounted 
for  Dawson's  use  by  the  Planters'  Bank  of  Mis- 
sissippi. 

On  the  7th  of  September,  1842,  Merrill  flted 
his  bill  in  the  Circuit  Court  of  the  United 
States  for  Arkansas,  against  the  following  per- 
sons, viz.:  "James  L.  Dawson,  who  is  a  citizen 
of  the  State  of  Arkansas,  but  now  temporarily 
residing  in  the  Indian  country  west  of  the  State 
of  Arkansas;  Jamea  Smith,  of  Arkansas  Coun* 
ty;  William  Dawson,  of  Jefferson  County; 
Samuel  C.  Koane,  of  Jefferson  County;  Snmuel 
Taylor  of  Jefferson  County;  Nathaniel  H. 
Fish,  of  Jefferson  County;  Garland  Ilardwick, 
of  Jefferson  County;  Absalom  Fowler,  of  Pu- 
laski County;  Noah  H.  Badgett,  of  Pulaski 
County,  and  all  of  whom  are  citizens  of  the 
State  of  Arkansas,  and  Sophia  M.  Baylor,  who 
is  a  citizen  of  the  State  of  Arkansas,  but  now 
■temporarily  residing  at  Fort  (;iliHon,in  [•379 
the  Indian  country,  west  ot  the  3t*t6  of  Arkan- 

The  bill  stated  the  circumstanii's  mentioned 
above,  and  then  averred  that  th^  defendants 
purchased  the  slaves  with  notic-*  of  the  mort- 
gage. It  then  specially  interrogated  Fowler 
and  Badgett,  among  other  thing*,  as  to  whether 
they  ever  had  actual  notice  of  Uie  mortgage, 
and  If  so,  when;  and  also  as  to  the  value  of 
the  slaves  at  the  time  they  came  tnto  their  pos' 
session,  and  their  value  at  the  time  of  filing  the 
bill;  and  as  to  the  worth  of  their  services  or 
hire  after  they  came  into  defendants'  possession ; 
and  whether  Jackson  and  other  children  were 
the  issue  of  the  mortgage  staves;  and  also  as 
to  tlie  identity  of  the  slaves  themselves. 

Defendants  answered,  setting  up  a  bona  ffde 
purchase,  without  notice,  at  the  sheriff's  sale,  and 
denying,  as  far  as  they  knew  or  believed,  all  of 
the  material  allppations  of  the  bill,  and  alleging 
that  the  mortgage  was  fraudulent;  that  Dawson 
had  remained  continuously  in  possession  of  the 
slaves,  contrary  to  the  terms  of  the  deed; 
that  they  did  not  know  whether  the  slaves 
were  the  same,  and  denied  positively  that 
.Jackson  was  the  issue  of  any  one  of  the 
mcirt^ged  slaves.  In  response  to  the  inter' 
rogatories,  as  to  the  value,  hire,  etc.,  Fowler 
answered,  that  Elii"*.  one  purchased  by  him, 
and  sold  to  Badgett,  died  before  the  commence- 
ment of  the  suit;  that,  at  the  time  he  purchased 
them,  they  were  worth  about  what  he  gave  for 
them,  to  wit:  Tom.  $533.33V3 ;  Phcebe  and 
.lackson,  $686.66%;  Mary  and  Henrv,  $500; 
Maria  and  her  child,  $600;  Eliys.  $466.66%;  and 
that,  since  the  sale,  the  value  of  slaves  gener- 
ally, and  these  also,  had  depreciated  at 
least  one  fourth;  and  that  their  hire, deducting 
necessary  expenees.  was  worth,  per  annum,  for 
Tom.  $70:  Maria,  $50;  Mary,  $40:  Phncbe,  $40; 
and  for  the  others,  nothing.  Badgett  answers, 
also,  that  Phn?be  was  worth  $400,  Elixa  $350, 
Jackson  $65.  and  that  Eii^a  had  died,  etc, 
and  that  their  hire  was  not  worth  more  than 
MO   per  annum. 

The  valual  ion  preparatory  to  the  sheriff's  sale 
was  as  follows: 

Valued  at      Sold   for 

Tom $    BOO  $533.33 

Phipbe  and  .Tark-on,   ..   1,000  666,86 

Mary  and  Tlenry, 750  500,00 

Maria  end  her  child,  .. .      1M)  WWiPRn 

Eli7ft, "HW  WS>.^ 
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It  is  not  necessary  to  trace  the  progress  of 
S80*]the  suit  through  *its  various  steps.   Many 

depositions  were  taken  under  a  commiaBion, 
and  otherwisB,  and  exceptions  to  their  admis- 
sibility filnd.  One  of  them,  which  is  the  sub- 
ject of  a  part  of  the  opinion  of  this  court,  will 
be  particularly  mentioned  for  that  reason.  The 
point,  as  raised  and  decided  in  the  Circuit  Court, 
WAS  OS  follows: 

"The  fourth  exception  is,  'that  the  deposition 
of  Henry  D.  Mandeville,  taken  at  Natchez,  on 
the  Sth  of  March,  1845,  was  taken  without  any 
sufficient  notice  having  been  served  on  said  de- 
fendants of  the  time  and  place  of  taking  the 

"The  answer  to  this  exception  is,  that  where  a 
deposition  is  taken,  according  to  the  acts  of  Con- 
gress, at  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  no  notice  is  required.  By 
the  eertiflcate  of  the  magistrate  before  whom  the 
deposition  was  taken,  it  appears  that  the  witness 
lives  more  than  one  hundred  miles  from  this 
place;  that  his  certificate  is  competent  evidence 
of  the  fact,  is  established  by  the  adjudication 
of  the  Supreme  Court  in  the  case  of  The  Pa- 
tapsco  Insurance  Company  v.  Southgate,  6  Pe- 
ters, 617.  The  court  say;  'It  was  sufScientiy 
shown,  at  least  prima  facie,  that  the  witness 
lived  at  a  greater  distance  than  one  hundred 
miles  from  the  place  of  trial.  This  is  a  fs^t 
proper  for  the  inquiry  of  the  oflicer  who  took 
the  deposition,  and  he  has  certified  that  such  is 
the  residence  of  the  witness.  In  the  case  of 
Bell  T.  Morrison,  1  Peters,  35B.  it  is  decided 
that  the  certificate  of  the  magistrate  ia  good 
evidence  of  the  facta  therein  stated,  so  as  to 
entitle  the  deposition  to  be  read  to  the  jury.' 
This  e^iception  is  overruled. 

The  fifth  exceplion  is  to  the  competency  of 
the  evidence  contained  in  the  deposition  of 
Mandeville.  The  decision  of  this  exception 
will  be  reserved  to  the  final  hearins;. 

"The  sixth  exception  is  to  the  authority  of  the 
magistrate  before  wliojii  Mandeville's  deposition 
was  taken.  It  wai  taken  before  Thomas  Fletchi»r. 
judge  of  the  Probate  Court,  within  and  for  tin- 
County  of  Adams,  and  Stntc  of  Mississippi, 
and  the  inquiry  i<>.  wholhei  he  is  aiilbori^ed  by 
the  acts  of  Congress  to  fnkc  depositions.  Hy 
tne  SOlh  sccliou  of  the  Judiciary  Act  of  1789. 
depositinns  de  bene  esse  may  be  taken  before 
any  juilgc  of  a  county  court  of  any  of  the 
United  States.  Is  Thomas  Fletcher  a  judge  of 
a  county  court  of  any  of  the  United  Stales! 
In  order  to  decide  this  question,  we  must  look 
into  the  laws  of  the  State  of  Mississippi.  That 
this  court  is  bound  to  take  notice  of  the  laws 
of  Mississippi  is  clearly  settled  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Ow- 
ings  T.  null,  e  Peters,  B25.  The  court  say, 
that  the  laws  of  all  the  States  in  the  Union 
are  to  he  judicially  taken  notice  of,  in  the 
S81*l  "fame  manner  as  the  laws  of  the  United 
States  are  to  be  taken  notice  of,  by  the  Circuit 
Courts  of  the  United  States.  Ijooking,  then. 
into  the  laws  of  Mississippi,  me  find  a  Court  of 
Probates  Mtablished  in  each  county  of  the 
State,  with  jurisdiolion  in  all  matters  testa- 
mentary, and  of  ndminist ration  of  orphans' 
business;  in  the  allotment  of  dowerj  in  cases  of 
idiocy  and  lunacy,  and  of  pcrions  non  compos 
lai-tith  (see  section  18  of  the  4th  article  of  the 
ronit/tiilion,  and  tile  acts  of  the  Legialiiture  of 
7S8 
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1833,  law  444.)  By  the  fourth  sectloii  of  tbe  aat 
it  ia  provided,  that  the  Court  of  Probate  ia 
each  county  shall  procure  a  seal  for  said  comt, 
thereby  constituting  it  a  court  of  record. 

"The  question  thenis,lBthisacounty eourtt 
It  is  a  court  of  record  established  in  each  coun- 
ty in  the  State,  and  styled  'the  Probate  Court  of 

the  County  of- .     I  am  clearly  of  opinirai, 

that  it  ia  such  a  county  court  as  is  contemplated 
by  the  Act  of  Congress,  and  that  depositions 
may  be  taken  before  the  judge  thereof.  The 
deposition  of  Mandeville  ia  a  deposition  taken  de 
bene  esse,  and  may  be  read  on  the  final  hearing, 
unless  the  defendant  shall  show  that  the  witniM 
has  removed  within  the  re.ach  of  a  Bubpteni 
after  the  deposition  was  taken,  and  that  fact  wu 
known  to  the  party,  according  to  the  deciiion 
of  the  Supreme  Court  in  the  case  pf  The  Pitsp 
SCO  Insurance  Company  v,  Southgate,  5  Petm, 
617.    This  exception  is  therefore  overruled.' 

Roane  and  others  of  the  defendants  mads  l 
compromise  with  ^terrill,  which  was  sanctioned 
by  the  court,  and  the  bill  was  dismissed  m  M 
Sophia  M.  Bavlor. 

6n  the  asd'  of  August,  1847,  the  CJrcnit 
Court  made  a  long  explanatory  decree,  of  whid 
the  following  is  the  conclusion: 

"This  cause  came  on  to  be  heard  at  this  ten,' 
and  was  argued  by  counsel;  and  thereupon,  npn 
consideration  hereof,  it  was  ordered,  adjndftd 
and  decreed  as  follows,  to  vrit:  That  the  Ull.U  | 
to  the  defendant,  Sophia  M.  Baylor,  be,  ti 
the  same  is  hereby  dismissed,  with  her  eMU, 
to  be  paid  by  her  to  the  said  complainant.  All 
it  is  further  ordered  and  decreed,  that  onlMi 
the  sum  of  .¥18.(134  shall  be  paid  or  tendered  t« 
the  said  complainant,  or  bis  solicitor, by  theis- 
mnining  defendants,  or  any  or  either  of  thw, 
on  or  before  the  first  day  of  the  next  tcm  rf 
this  court,  they,  the  said  defendants,  are  frca 
thenceforth  to  stand  absolutely  debarred  tad 
foreclosed  of  and  from  all  right,  title,  interert, 
and  equity  of  redemption  of,  in,  and  to  theuil 
mortgH^d  property  in  the  bill  mentioned,  ud 
a  sale  of  said  mnrtRaged  property  decreed,  if  » 
sale  thereof  shall  be  deemed  expedient  hy  tto 
I'ourt.  And  the  question  of  hire  of  the  mnt- 
ga"."i'd  property,  of  costs,  and  all  other  quest io* 
in  the  ■cHUse  not  now  decided,  are  re-  [*MI 
served  to  the  further  decree  of  Ihi*  conrt. 

"And  it  is  further  ordered,  that  this  cans*  *•- 
and    llic   same   is   hereby   continued   until  tt< 

"At  tne  ni'Mt  term  of  the  conrt  a  final  d. 
was  passed,  fixing  (he  value  of  the  slave*  ■i' 
their  hire,  sanctioning  the  compromise  i 
by  some  of  the  defendsnts,  ordering  a  restitt- 
tion  of  the  slaves  held  by  the  rest,  or,  in  cs  ■* 
neglect  or  refusal  to  restore,  holding  them  "■ 
sponsible  for  the  assepned  value  of  such  bUt»' 

Fowler  and  Padgett  appealed  from  this  *■ 

It  was  argircd  hy  Mr.  Lawrence  for  ths  ♦ 
pellnnls.  and   Mr.  Addison,  for  the  appell<^ 

The  points  made  for  the  appellants  wen  * 
following: 

The  appellants  insist  that  the  depositic*  ■ 
Mandeville,  taken  on  the  8th  of  March.  W» 
ought  to  have  been  suppreaaed  on  their  « 

It  was  taken  liefore  a  judge  of  the  Pf*'' 
Court  of  Mississippi,  nn  oBicer  wholly  !!■■ 
tboriied  by   sec.   30  of  the   Act   of   Septet 
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24tli,  lTS9,tot)ikedep(MltionBex-parte,  orbjany  337  et  aeq.;  Me«ker  t.  Wilson,  1  Gallia,  ij.  0. 

other  Act  of  CongreM.    See  1  St&t.  at  lATge,  422;  Byal  v.  KowUb,  I  Tea.  8ea.  369;  2  Kent's 

pp.  88,  8fl,  sec.  30.  Com.  408-410i   Hamilton   *,  3usaell,   1  Cranch, 

And  the  argument  of  the  court  below,  that,  309;   Clow   t.  Woods,   6   Serg.   &   Rawle,  278; 

because  in  that  State  there  it  a  Probate  Court  Cunningham  r.  NeviHe,  10  lb.  201. 
established  in  each  county,  it  is  necesaarily  a       Even  a  stipulation  in  the  deed  of  sale,  for  the 

county  court,  within  the  meaning  of  the  act  of  retention,  unleas  satisfactory  to  the  court,  does 

Congress,  is  conceived   to  be   wholly  inconclu-  not  form  an  exception  to  the  rule.     0  Johns. 

•ive  and  ontenabLe.    Upon  the  same  reaBoning,  337   et   aeq.;    2   Kent's   Com.   412;    6   Serg.   &, 

a  court  would  be  bound  to  infer  that  the  Cir-  Itawle,   279;    Divner   t.   McLaughlin,   2   Wend, 

euit    Court,    or    Board    of    Police,    established  5B9. 

there  in  each  county,  is  a  county  court.    And       And  does  not  the  same  rule  apply  to  mort- 

if   inferences   of   this   kind   be  indulged,   what  gages   of   personal   property,   both   at  common 

nu7   not   b«  Inferred?     See  Const,  of   Miss,  law  and  under  the  statutes  of  fraudsl  2  Kent's 

•rt.   4.  Com.    406-412;    Ryall    t.    RoUe,    1    Atk.    167; 

Indeed,  this  Board  of  Police,  which  is  entirely  Worsley  v.  DeMattos,  1  Burr.  487;   6  Serg.  A 

distinct  from  the  Probate  Court,  is  the  substi-  Rawle,  278;  Fuller  t.  Acker,  I  Hill,  N.  Y.  476; 

tut«  and  legitimate  successor  of  an   abollBhed  9  Johns.  340  et  seq.;  Smith  v.  Acker,  23  Wend, 

county  court,  inheriting  nearly  all  of  its  powers.  663;   1  Gsllis.  C.  C.  423;  Look  v.  Gomstock,  16 

See  Const,  of  Hisa.  art.  4;  Hutchinson's  Miss.  Wend.    246;    Murray    t.    Burtis,    lb.    212;    4 

Code,  A.  D.   1848,  p.  TIO.  Yerg.  •541;  7  lb.  445;  Powell  onMortg.  ["884 

And  if  there  be  no  county  court  there,  either  23,  24;  Cadogan  v.  Kennett,  Cowp.  434;  Con- 
in  fact  or  in  name,  by  what  authority  could  ard  v,  Atlantic  Ins.  Co.  1  Peters,  449;  Barrow 
the  Circuit  Court  for  the  District  of  Arkanaas  v.  Paxton,  6  Jolma.  261 ;  Thornton  v.  Davenport, 
presume  one  into  exiateneeT  And  especially  1  Scam.  299;  2  Wend.  699;  13  Serg.  &  Rawle,  . 
under  •  statute   (Act  of  1789,  sec.  30)    which  131. 

sdmits  of  no  presumptions  whatever;  and  un-        This  is  an  absolute  mortgage,  on  its  face,  con- 

der    which    depositions    taken     must    always  taining  no  stipulation   whatever  that   Dawaon 

strictly  and  rigidly  conform  to   its   words,  or  should  retain  possession. 

keep  closely  within  their  literal  meaning.    Bell        And  as  such,  it  is  a  conveyanoe  executed  and 

r.  Morrison,  1  Peters,  351  et  seq.;   1  Cond.  R.  paaaed  the  legal  title  to  the  alavea  to  Merrill.   - 

536;  United  States  v.  Smith,  4  Day,  127.  Powell  on  Mortg.  23,  24;  1  Peters,  441;  I  Ves. 

IBS']     'And  if  it  be  inaisted  that  the  depo-  Sen.   369;   6   Serg.   &,   Rawle,   283   et   seq.;   20 

ntion   was    taken    on    interrogatories,    it    was  Wend.  262. 

equally    inadmiasibte;    because,    in    such    case.       And   immediately   on   the   execution   of   the 

the  court  muat  always  name  the  commiBsionera.  mortgage,  Merrill  waa  entitled  to  the  possesBion 

See  Rule  47  of  this  court,  regulating  practice  of  the  slaves,  and  to  maintain  a  suit  for  them. 

in  equity.  Dne  v.  Grimes,  7  Blackf .  1 ;  Rockwell  v.  Brod- 

And  this  deposition,  as  also  his  third  and  last  ley,  2  Conn.  4;  14  Peters,  26;  12  Serg.  &  Rawle, 

deposition,  ought  to  have  been  auppr eased,  for  241;   3  Johns,   Cas,  326;   2  Conn.  447;   Newall 

the  incompetency   of  the  matter  contained   in  v,   Wright,   3   Maas.   152;    1    Freem.   Ch,    473; 

them.    As  to  matters  taken  from  the  books  of  Hobart  v,  Sanborn,  13  N.  H.  1st  vol.  2d  aeries, 

the  bank,  the  statements  as  to  the  protest,  a  let-  227,  • 

ter  of  Dawaon.  etc.,  etc, ;  hecaiiBe  he  neither  pro-        At  any  rate,  aa  eoon  aa  the  first  note  fell  due, 

duced  the  originals  and  identifiE'd  them,  nor  de-  in  1838,  Men-ill's  title  became  absolute  at  law, 

posed   that   he   knew   the   matters   to   be   true,  and   he  had  a   right  to  immediate   posaession. 

otherwise  than  that  they  were  so  on  the  books,  Spalding   v.   Scanland,   4   B.   Monroe,   365;    12 

etc   See  State  V.  Rawls,  2  Nott  4;  McCord,  332;  Wend.   62;   Robinson  v,   Campbell,  8  Missouri, 

Psake's   Ev.   190;   Doe  v.  Pprkina,  3   Durnf.  ft  366,   816;    10  Johns,   481;   Dexter  v.  Harris,  2 

East,  764;  1  Phil,  Ev,  by  Cowen  &  Tlill.  299,  Mason,    C.    C.    531;     6    Cond.    Rep.    655;    20 

The  depositions   taken  by   Merrill,  of  Trap-  Wend.  262;   1  Branch,  270;   1  Hill,  N,  Y.  476; 

nil,  Dorris,  Walker,  White,  Bogy,  and  Ham-  7  Cow,  292;   6  Paige,  Ch,  587,  596;  Lansing  v. 

niett,  ought   to   have   been   Buppreased.     They  Capron,  1  Johns.  Ch,  617;   Adams  v.  Essex,   1 

were  to  be  taken  on  thirty-five  interrogatories;  Bibb,  150;  Estabrook  v.  Moulton,  9  Maas.  268; 

•ily  a  part  of  which  were  propounded  to  each  Hopkins  v.  Thompson,  2  Porter,  435. 
libiess.  ind  hie  permitting  Dawson  to  remain  in  pos- 

And  the  law  la  well  settled,  aa  it  seems,  that  gesaion,    after    such    failure    to    pay    the    note 

fsch  and  every  Interrogatory  must  be  put  to  first  due,  without  diaturbnnce.  and   without  a 

etch  and  every  witness,  and  answered  by  him,  stipulation  in  the  deed  to  that  elTect,  makes  the 

r  S.m'^*'"?' w"  V"r'"!i  ^nn^'n.,^      n"^'?  "h^le  fraudulent  and  void  aa  to  Dawson's  crcd- 

L'^'^"-™^*'''-  '^J^*   '»"■/■'"  l-^^'t  ifors.     Coder   v.   Standifer,   7   Monroe,  488;   2 

Shii^         .tJ^io   wltJ^  ^^r-R  '  '<<■"*'»   Com.   407^13;    1    Burr.   475;    4    Mass. 

annDall    v.    Davis.    19    wend.   439;    Brown    v. .     ,.  „  .  t.,   i      in^    ^     j        _    u  _ 

Kimball,  25  lb.  286;  Withers  v.  GilUspy,  7  Perg,  "f  •,-'^^*i:;^■  '  ?''^'*!'  "^^  ^^'^"''  T"  tt      ' 

4Rawi;,  16;  Kctlsnd  v.  Bissett.  1  ^ash.  C.  C.  '^  ^^*'"<i.  298;  Thornton  v.  Davenport,  IScam 

IM;  Winthrop  v.  The  Union  Ins.  Co.  2  B).  12.  299;  Seinple  v.  Burd,  7  Serg.  ft.  Rawle,  288;  13 

ind  upon   the   eicluaion   of   the   depositions  lo-  131-  l^"-  .      .  ,    i      , 

wcepted  to,  or  only  Mandeville's,  Merrill  has        Conveyances  of  slaves,  at  the  time  of  the  al- 

nWhing  remaining  upon   which  his  decree  can  ^^Sf^  execution  of  this  mortgage,  were  required 

*Uad;  he  has  no  ease  at  all.  to  be  acknowledged  or  proved  before  the  clerk 

An  absolute  sale  of  chattels,  where  the  pos-  of  the  Superior  Court,  of  a  circuit  court,  a  jua- 

■tfon  remains  with  the  vendor,  is  void  as  to  tice  of  the  peace,  or  other  competent  authority, 

^  creditors.    Sturtevant  t.  Ballard,  9  Johns,  within  the  county  where  one  of  the  parties  tc- 

1>  Ih  ed.  "l"^^ 


384 


SuPBEHE  CouBT  OF  THB  UNITED  States. 


lUO 


sided,  and  tliere  recorded.  Steele  &,  McCampb. 
Ark.  Dig.  207. 

The  concluaion  of  tlie  court  belon,  that  it 
may.  be  lawfully  recorded  without  probate,  is 
bas^d  on  error;  for  the  «ame  Act  of  October  1, 
1804,  upon  which  the  conclusion  was  founded, 
places  the  probate  before  the  record;  and  it  is 
consequentlj  a  prerequisite.  Steele  A,  Mc- 
385*]Canipb.  Dig.  p.  132,  sec.  2,  p.  464,  "sec. 
I ;  Geyer's  Digest  of  I^ws  of  Missouri  Territo- 
ry, p.  127,  sec.  2,  p.  330,  sec.  1. 

And  the  mortgage  being  acknowledged  be- 
fore a  Judge  of  probate  of  the  State  of  Missis- 
sippi, who  was  wholly  unauthorized  by  any 
legislative  sot  of  Arkansas,  such  acknowledg- 
ment ia  a  mere  nullity,  and  so  is  the  pretended 
registry.  Hichardson  t.  Randolph,  5  Mason, 
C.  C.  116;  Coale  v.  Harrington,  7  Ilarr.  &. 
Johns.  165;  Miller  v.  Henshaw,  4  Dana,  330; 
Eastland  v.  Jordan,  3  Bibb.  187;  Shultz  v, 
Moore,  1  McLean,  C.  C.  627;  Johnston  v.  Haines, 
2  Ham.  65. 

And  if  it  be  such  an  instrument  as  was  not 
by  law  required  to  be  recorded,  its  registry 
gives  it  no  validity.  1  Story's  Eq.  Jurisp.  sec. 
404;  6  l^liason,  C.  G.  205;  1  Gilman,  331. 

And,  if  not  duly  registered,  it  is  void,  as  to 
Dawson's  creditors,  though  they  had  notice  of 
its  existence.  4  Rand.  212;  4  English,  Ark. 
lie,  etc.;  6  Litt.  244;  1  Johns.  Ch.  300;  4 
Bibb.  TO. 

And  a  purchaser,  under  the  creditor's  judg- 
ment, occupies  the  same  position  as  the  creditor 
himself.  Sands  v.  Hildreth,  14  Johns.  497;  4 
Hand.  212;  Hildreth  v.  Sands,  2  Johns.  Ch. 
36  et  seq.;  7  Blackf.  6S;  1  McLean,  C.  G.  39; 
4  Wash.  C.  C.  137;  1  Paige,  Ch.  608;  11 
Missouri,  644;  2  Wend.  601. 

And  if  improperly  recorded,  or  the  statute  does 
not  make  the  record  notice,  as  it  does  not  in 
this  case,  such  registry  is  not  constructive  no- 
tice to  purchasers.  1  Story's  Eq,  Jurisp.  sec. 
401;  5  Mason,  C.  C.  115,  205;  Moore  v.  Hunter, 
1  Gilman,  331;  1  McLean,  C.  C.  527;  Mclver 
V.  Robertson,  3  Yerg,  84;  ITcister  T.  Fortner,  2 
Binn,  44;  4  Dana.  330;  Gann  v.  Chester,  5 
Yerg.  208;  12  Rmedes  &  Marsh.  268;  Main  v. 
Alexander,  4  Ent'l'sh,  Ark,  116;  1  Dana,  168. 

Aguin,  there  is  no  legitimate  proof  in  the 
record  to  show  when  the  mortgage  was  execut- 
ed. It  must,  therefore,  be  presumed  to  be  in- 
cluded in  the  category  and  class  of  deeds  men- 
tioned in  the  following  paragraph,  under  the 
Act  of  1838.  And  the  only  proof  of  the  execu- 
tion of  the  mortgage  being  the  mere  signature 
of  Dawson,  the  legal  presumption  must  be  that 
it  had  no  valid  existence  until  the  filing  of  the 
bill,  and  after  defendants'  rights  accrued. 

This  mortgage,  placing  it  in  the  strongest 
possible  view  in  Merrill's  favor,  being  unre- 
corded, fixed  no  lien  in  his  favor  as  against 
Dawson's  creditors,  who  had  no  notice  of  it. 
This  is  unquestionable.  Soon  after  the  alleged 
execution  of  the  mortgage,  to  wit,  oh  the  20th 
of  February,  1838.  the  Legislature  of  Arkansas 
passed  an  Act.  declaring  that  "all  mortgages" 
"tor  personal  property"  should  "be  acknowl- 
edged before  some  person  authorized  by  law 
to  take  the  acknowledgment  of  deeds," 
388"]  "and  recorded  in  the  county  where  "the 
mortgagor  resides."  And  that  such  mortgage. 
when  ao  Tiled  for  record,  "and  not  before." 
aliould  bu  a  lien  on  the  property.  And  that  the 
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recorder  should  "note,  in  the  record,  the  pre- 
cise time  such  mortgage  was  filed  for  record.' 
See  Rev.  Stat,  of  Arkansas,  A.  D.  1838,  p.  678, 

ch.   101. 

Was  it  not  Incumbent  on  Merrill  so  to  have 
this  mortgage  recorded  T  And  was  it  not  ex- 
pressly embraced  in  this  Act  by  its  general 
phraseology!  If  so,  he  having  utterly  failed  to 
comply  with  it,  this  case  comes  directly  within 
the  decision  of  the  Supreme  Court  of  Arkanaaa 
in  Main  v.  Alexander,  4  English,  lie. 

And  the  decisions  of  a  state  court,  on  iti 
own  statutes,  is  the  rule  for  the  United  States 
courts.  13  Peters,  21,  63,  328;  2  McLean,  C 
C.  433;  1  lb.  38;  8  Peters,  287;  6  lb.  401. 

Was  actual  notice  proved! 

Fowler  positively  denies  notice  in  his  anawo'; 
and  this  can  only  be  overturned  by  one  poai- 
tive  witness,  and  corroborating  circaDutaneef 
equal  to  another,  2  Stor.  Eq.  Jar.  aec.  142S; 
Flagg  V,  Mann,  2  Sumn,  C.  C.  660;  6  Mason, 
C.  C.  267,  268;  I'Greenl,  Ev.  sec.  260;  Simp- 
son V.  Feltz,  I  McCord,  Ch.  218;  Hart  v.  Ten 
Eyek,  2  Johns,  Ch.  92;  Ores.  Eq.  Ed.  of  IST, 
156;  9  Cranch,  160;  20  Pick.  34;  10  Johns, 
540;  6  Good.  R,  136;  1  Msson,  C.  C.  515;  I 
Call.  280;  5  Peters,  111;  Sug.  on  Vend.  S»; 
2  Wash.  C.  C,  190;  1  Cow.  703. 

And  it  is  suhmitted  to  the  court,  whetber 
there  is  any  witness  at  all,  who  has  sworn  pos- 
itively to  such  notice;  and  if  not,  can  a  oonrt 
infer  it  from  the  circumstances  alone,  howerM 
strong  they  may  be,  against  the  answer's  pon- 
tive  denial?  The  respondent  speaks  of  a  mat- 
ter within  his  own  knowledge;  the  witneuM 
from  their  impressions,  and  belief  from  otbv 
mere  circumstances,  without  any  pretenM  iit 
actual  knowledge.  And  the  answer,  as  evi- 
dence, must  have  the  same  weight  as  disinta- 
ested  witnesses,  Sturtevant  v.  Waterburj,  1 
Edw.  Ch.  444;  Sug,  on  Vend.  550;  aarke^ 
Ex.  r.  Van  Rcimsdyk,  9  Cranch.  180;  1  Gr«*iil. 
Ev,  sec,  260;  10  Johns.  542;  I  Cow.  743. 

The  only  evidences  of  actual  notice  to  Fovlrr. 
even  at  the  sale,  are.  that  he  was  in  the  cro'd 
when  Trajinall  forbade  the  sale,  and  dnriil 
the  progress  of  the  sale  purchased  some  of  tbt 
slaves;  the  beliefs  of  the  testy  Frenchmu, 
Bo^;  the  thoughts  and  beliefs  of  White;  the 
beliefs  of  Walker;  and  the  improssions  of  Tr*p- 
nall;  none  of  whom  testify  positively,  or  •i» 
any  degree  of  certainty. 

Appellants  insist,  (hat  such  evidence  Aot*  ** 
even  make  a  prima  facie  case  of  notice;  ntA 
loss  is  it  BiiHieient  to  overwhelm  "the  E*IM 
positive  negative  of  the  answer.  Because  tis 
rule  of  law  is.  that,  where  witnesses  state  M* 
to  the  best  of  their  knowledge  and  belief,  iw- 
pressions,  tliouglit!i,  or  undrr standing,  witboil 
detailing  the  facts  upon  whieh  they  are  bs*'' 
or  from  which  they  were  induced  or  deti™> 
they  do  not  even  nniount  to  negative  evidew; 
they  are  not  cvi.len^e  at  all.  Woodcock  *.  B» 
nett,  I  Cow.  74S  et  seq,;  Claaon  v.  Morri*.  •• 
Johns.  531;  Bright  v,  Ilaggin,  Hardin,  SW: 
Van  Dyne  v.  Tharpe,  19  Wend.  165;  Smiti '• 
Frost,  2  J.  J.  Marsh,  426;  Andrews  &  ftus,  •■ 
Jones.  10  Ala,  Rep.  New  Series.  470;  TeotK* 
v.   Smith,  10  Peters.   171;   1   McCord,  O.  tl'i 

4  Ala.  Rep,  N'ew  Series,  48;  2  Comstoek,  HSl 

5  Porter,  343;   1  Duna,  163. 

I      Notice  in  fact  must  be  such  as  to  alTeettt* 
subsequent    purchaser    with    fraud.      Cartii  ^ 
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LttDB,  9  Munf.  44;  1  Stor.  Bq.  Jnr.  sec.  404; 
Dey  T.  Dunham,  2  Johns.  Ch.  190;  Grinatone 
T.  Carter,  3  Paige,  Ch.  423. 

And  the  proof  of  it  must  be  clear,  undoubted, 
direct  and  conclusive,  6  Munf.  44;  1  Stor. 
Eq.  Jut.  sec.  406;  McNeill  r.  McGee,  fi  Ma- 
Mn,  C.  C.  26.1;  2  Suinn.  0.  C.  650;  Sug.  on 
Vend.  730;  2  Pow.  on  Mort.  6B0,  B82;  Martin 
T.  Dryden,  1  Gilman,  208;  McMeechan  v.  Grif 
fing,   3   Pick.   154. 

Mere  preaumptionB  of  notice,  from  nunorB, 
«tc.,  in  Dawson's  neighborhood,  cannot  attach 
to  Fowler,  who  resided  in  a  different  count;. 
2  Sumn.  C.  0.  661. 

The  witnessca  even  disagree  about  whose  in- 
eambrance  it  was  that  Trapnall  gave  notice 
of;  whether  Morrill's,  William  Dawson's,  or 
some  other. 

E!ven  if  the  indefinite  impressions,  beliefs, 
And  diacrepancies  in  the  recollections  of  the  wit- 
nesses, 80  manifest  in  their  depositions,  be 
deemed  anfficent  to  fix  notice  in  fact  upon 
Fowler,  at  the  sale;  and  there  is  no  pretense 
that  he  had  any  until  then;  ajid  the  record 
■hows  that  he  resided  in  a  different  count  j,  and 
could  not,  therefore,  be  affected  by  rumors  in 
Dawson's  neighborhood;  such  notice  ia  utterly 
inoperative. 

Because  notice  to  a  judgment  creditor,  or  a 
purchaser  under  his  judgment,  of  a  prior  assign- 
ment or  mortgage,  of  the  debtor's  property, 
where  poaseasion  has  not  been  taken  under  it, 
cannot  affect  the  right  of  either.  1  Gallis,  C.  0. 
41B;  RuBsell  t.  Fillmore,  16  Verm.  13;  4  Eng. 
Ark-  116;  Warden  v.  Adama,  15  Masa.  23S; 
7  Serg.  &  Rawle,  288  et  seq.;  13  lb.  131,  169. 

And  Buch  creditor,  or  purchaser  under  his 
Judgment,  although  he  receive  actual  notice  at 
the  sale  under  execution,  will  hold  the  legal  title, 
whether  of  land  or  personalty,  in  preference  to 
an  unrecorded  deed,  or  mortgage,  executed 
prior  to  the  judgment,  or  execution  lien. 
S88*}  Guerrant  v.  Anderson,  4  Rand.  212;  *6 
Yerg.  208;  Hill  v.  Paul,  8  Missouri,  480;  Reed 
T.  Austin's  Heirs,  9  Misaouri,  729;  Frothing- 
luun  V.  Stacker,  11  Missouri,  78;  Garnett  v. 
Stockton,  7  Humph.  85;  Bingaman  t.  Hyatt,  1 
Smedes  ft  Marsh.  Ch.  444;  Martin  v.  Dryden, 
I  Gilmtui,  218;  McGowan  v.  Hoy,  6  Litt.  246; 
Helm  T.  Logan,  4  Bibb.  79;  Fameaworth  v. 
Childi,  4  Mass.  637:  Main  et  al.  v.  Alexander, 
4  Eng.  Ark.  117;  Semple  v.  Burd,  7  Scrg.  ft 
BAwle,  289  et  acq.;  Stow  t.  Meserve,  13  N.  H. 
1st  vol.  2d  aeriea,  40;  16  Mass.  236;  Coffin  v. 
K»y-,  1  Metcalf,  213;  1  Dana,  168;  13  Serg.  ft 
lUwle,   169. 

A  principle  settled  in  the  foregoing  eaaea  Is, 
tliAt  where  a  bona  fide  creditor,  without  notice 
of  *  prior  unregistered  conveyance,  obtains  a 
lien  by  virtue  of  a  judgment,  attachment,  or  cx- 
•CQtion,  subsequent  notice,  whether  before  or 
wt  the  Bale,  cannot  affect  the  purchaser  or 
creditor,  but  he  must  in  equity,  aa  well  as  at 
Imw,  hold  the  property  against  the  former  un- 
te^fltered  deed. 

la  this  case,  the  lien  wsa  fixed  when  the 
«xecntion  was  delivered  to  the  sheriff.  Sec 
Ber.  SUt.  of  Ark.  A.  D.  1838,  eh.  60,  p.  378, 
we.  U. 

The  court  below  appears  to  have  thought 
tint  the  answer  did  not  contain  a  sufficient 
•wuent  as  to  the  payment  of  the  purchase 
IMBBJ  before  notice,  etc.,  and  therefore  no 
&S  lb  ««. 


And  even  if  the  answer  were  technically  de- 
fective in  this  particular,  it  should  have  been 
excepted  to,  and  a  more  perfect  response  ob- 
tained; but  being  replied  to,  the  defect,  if  any 
existed,  is  waived.  1  Freem.  Ch.  547;  6  Ma- 
son, C.   C.  268. 

The  value  of  the  slaves,  and  of  their  hire,. 
decreed  by  the  court  below,  is  excessive  beyond 
all  reason,  and  in  direct  violation  of  both  the 
law  and  the  evidence. 

The  value  ought  to  have  been  estimated  as 
at  the  time  of  the  decree,  and  their  reasonable 
hire  from  the  filing  of  the  bill  until  that  time. 
See  1  Brockenb.  Chief  Justice  Marshall,  516; 
Backhouse's  Ad.  v.  Jett's  Ad. 

And  in  estimating  the  hire,  all  reasonable 
charges  and  expenses,  such  as  taxes,  medical 
attendance,  clothing,  raising  of  the  children, 
etc.,  etc.,  ought  to  have  been  deducted. 
Mims  V.  Mims,  3  J.  J.  Marsh.  109;  1  Dana,  286, 

These  equitable  rules  were  disregarded. 

To  arrive  at  a  correct  conclusion  on  this 
point,  the  answers  must  be  looked  to;  and 
they,  indeed,  according  to  the  well-settled 
rules  of  evidence  in  equity,  furnish  the  only 
guide  for  the  decree,  as  to  value  and  hire. 

•The  bill  expressly  interrogates  both  [*389 
Fowler  and  Badgett  as  to  their  value  when  pur. 
chased,  their  value  when  suit  was  commenced, 
and  of  their  continued  hire.  They  answer  ex- 
press ly  these  interrogatories. 

And  there  can  be  no  question  that  their  an- 
swers are  responsive  to  the  bill;  and,  as  such, 
conclusive  evidence  in  their  favor,  unless  over- 
turned by  two  witnesses,  or  one  positive  wit- 
ness, with  strong  corroborating  circumstances. 
See  the  authorities  above  referred  to  on  this 
point;  the  elementary  works  and  reports  on 
eijuity  passim;  and  especially  the  following 
cases :  Woodcock  v.  Bennett,  1  Cowen,  742;  2 
Sumner,  606;  Mills  v.  Gore,  20  Pick.  34;  2 
Story,  Eq.  Jur.  sec.  1628;  0  Cranch,  160; 
Allen  V.  Mower,  17  Verm.  2  vol.  N.  S.  88; 
Christie  V.  Bishop,  1  Barb.  Ch.  116;  Oakey  v. 
Rabb,  1  Freem.  Ch.  547;  Pieraon  v.  Clayer,  15 
Verm.  1  Slade,  104;  Russell  v.  Moffitt,  6  How. 
Miss.  309. 

The  answers,  responding  to  these  direct  In- 
terrogatories, declare  that  the  purchase  money 
paid  by  Fowler  was  then  the  full  value  of  the 
slaves,  and  that  their  value  bad  greatly  depre- 
ciated since,  at  least  one  fourth,  with  the  gen. 
eral  decline  in  the  price  of  slaves,  and  that 
their  profits  or  hire  had  necessarily  declined  al- 
so; and  further  state  the  net  value  of  their 
hire,  after  deducting  the  proper  charges,  ex- 
penses, etc.  Have  the  answers  been  set  aside 
by  the  necessary  witnessesT  The  record  will 
be  sought  for  them  in  vain.  None  of  the 
witnesses  pretend  to  speak  of  their  value  after 
the  sale;  and  those  who  speak  of  hire  mention 
it  in  gross,  without  deducting  the  proper 
charges  and  expenses. 

White  says  they  sold  for  about  what  they 
were  worth,  and  were  appraised  too  high,  fully 
sustaining  the  answers. 

Bogy  says,  at  the  time  they  were  valued,  he 
thinks  they  were  worth  what  they  were  ap- 
praised at;  but  cannot  say  what  Ui«  -^x&^ven 
,  value  of  either  of  lUem  «>». 
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The  uiswer,  then,  fully  anatiUDed  hj  White,       9.  That   the   appellants   had   actual    [*tll 

equal  to  three  witnesEea,  cannot  be  OTertumed  notice  at  the  time  of  their  purchase  of  the  ei- 

by   the   solitary  teatimony   of  Bogy.     Even  if  istence  of  this  mortgage,  and  their  purchasing 

Hsmmett's  evidence  should  not  be  Buppreeaed,  with  auch  notice  is  fraudulent  against  the  ap- 

it  fa  only  two  witnesses  against  the  answer  and  pellee,  and  they  can  derive  no  rights  againat 

White;  and  the  latter  must  even  then  prevail,  be-  the  appellee  through  such  purchase.     Le  Kew 

cause  the  former  lacks  the  strong  corroborating  v.  Le  Neve,  3  Atk.  646;  1  Story's  Eq.  395,  397; 

circum stances.     And   there   is   no   evidence   at  Wormley  v.  Worroley,  8  Wheat.  449, 
all  militating  against  the  answers  as  to  the  de-        7.  That  at  all  events  the  appellants  had  snt- 

preciation  in  value  after  the  sale.     Kowton  t.  flcient  notice  to  put  them  on  inquiry,  which,  if 

Kowton,  1  Hen.  &  Mun.  101.  they   failed   to   make,   they   cannot   clftim  tU 

And  the  appraisement  list  cannot  be  brought  rights  appertaining  to  bona  fide  subsequent  pnr- 

In  aid  of  Bogy.     For  it  is  not  evidence.    Law-  chasers  without  notice.     1  Story's  Eq.  ati:.  400, 

son  v.  The  State,  E  Eug.  Ark.  36.  Note  4,  sec.  400  a. 

The  ansn'prs,  then,  must  be  taken  as  true,       8.  That  the  answers  of  the  appellants  do  not 

and  conclusively  so,  as  to  the  Talus  and  hire;  allege  that  they  had  no  notice  of  the  mortgage 

SftO*]  and  the  decree  being  for  about  *or  more  before  the  payment  by  them  of  the  purchsje 

than   twice   as   much   as  the  answers   disclose,  money,  and  auch  allegation  is  indispensable  t« 

must   be   reversed   on   that   ground,   if   on   no  a    valid    defense    by    subsequent     purchased, 

other,  that  a  correct  account  may  bs  taken.  Froat  v.   Beekman,   1   Johns.  Ch.  300;    2  Das- 

The  decree  against  Badgett  is  also  erroneous,  jell's  Chancery  Practice,  814;  Jewett  v.  Palms, 

because   it   decrees   him   to   pay   the   value   of  7  Johns.  Ch.  08;  Harrison  v.  Southgate,  1  Atk. 

Jackson,  without  any  proof  that  he  was  the  is-  E38:   Story  v.  Ld.  Windsor,  8  Atk.  630:   ^iffi 

sue  of  one  of  the  mortgaged  slaves,  against  the  v.  Wigg,  I  Atk.  384;   Tourville  v.  Naish,  3  Y. 

denials   of   the   answers.     And   because   it   de-  Wms.  306;  Jones  v.  Thomas,  3  P.  Wms.  2tt; 

crees  him  to  pay  the  value  of  Eliza,  who  died  Hardingham  v.  Nicolls,  3  Atk.  304;   Wonnlej 

before  the  institution  of  the  suit.    1  Brockenb.  v.  Wormley,  8  Wheat.  449. 
SIS.  fl.  That  after  hearing  it  is  too  late  to  apply 

And  even  If  notice  be  fixed  upon  Badgett,  It  for  leave  to  amend  the  answer  In  this  respNt. 

cannot  affect  him,  if  Fowler  was  a  bona  fide  Story's  Eq.  PI.  896,  901.    And  there  is  nottdng 

purchaser.      Mitf.    PI.    224;     1    Atk.    671;    2  in  the  record  from  which  it  may  be   inferred 

Bro.    Ch.    66;    1    Stor.    Eq.    Jur.    sec.    409;    6  that  they  could  amend,  or  that  they  wuW 

Munf.  44;   Boone  t.  Chiles,  10  Peters,  209;   3  leave  to  do  so. 
Ala.  N.  8.  476.  10.  That    Fowler   only   pnrchased  DammA 

The  points  raised  by  the  counsel  for  the  ap-  equity  of  redemption.    4  Randolph,  212. 
pellee  were  the  following;  The  counsel  for  the  appellant*  insists  ofct 

1.  That  the  mortgage  was  executed  by  Daw-  the  following  exceptions: 

son  and  received  by  Merrill  in  good  faith,  to  se-         Mandeville's  DeposiOon,  8th  Much,  1B4S. 
cure  the  latter  from  loss  on  accountofrndorae-        ,_  Because    no    notice    of    its    caption    «i 

ments  made  by  him  for  Dawson's  accommoda-  ^^^j,  "^ 

n°'rm.  i  ii.         •  1    •  J        J     ^1  The  appellee  contended  that  none  was  news- 

2.  Th.1  »•■»'•■  w"-  Pf't^lrf-  »f  «°""  „ry.  bJii.  it  »..  l.k.,  more  than  o»  !« 

;  ik  f,,""',     ^"".\™-      ■     ,_    „  „„  l.»l..     Art  „!  ma,  ch.  20.  «».  SO,  1  SMI 

3.  That  tlie  laivs  of  ArkanaaB  in  force  In  No-  t,^^^    an 

vcmlcr     1S37,   did   not    require    mortgage,   of       2«i„.„„   ,i   ,„   ^|,„   i,,„„   ,   ^.u 

personal  propLTly  to  be  recorded.  court 

4.  That  ander  the.e  cire.mlanee.  the  mort-  ^^  „^^  contended,  thai  It  ,.»i  a  OTrt 
ganc  »niild  be  good,  even  aga.n.t  .ab.eqa.nl  ^m,„  tirmianing  of  the  Art  of  1780.  eh.  », 
bona  fide  nateheeer.  without  nol.ce,  aotwith-  ,,^  „  ^^  l_,f„^  ^,  ,j,  j.,,^^j  -^^  „ 
.  anding  the  mottgagoi .  eontinu.ng  in  poe.e-  J  eon.titotion  and  lawiofMi- 
Bion  of  the  mortgaged  gooda.  Powell  on  ,  ,  ,  ..  ,,  ^  g  .  ,,  ,,  ™-l,t 
Mortg.    42-44;    Edwards    v.    Harben,    2    Term  J'^^IP^.'  "^ *„ "f,„ '„L,1     .L   .t™i  f.,.tr«t 


fore  the  Slayor  of  Natchez. 
IS  taken  at  '. 
name  of  o 
>n,  does  not  appear  Ji 


Bank  of  Georgia  v.  Higc  in  bottom,  9  Peu..,,  -„,  ^  ™      „,   - 

Shirnis   T.   Caig   and   Mitchell,   7    Cranch,   34;  Depositions  taken  at  Pine  Bluffs. 


11  Wheat.  78.  tifica..  „ .„ „.. 

And    notwithstanding    the    appellee    did   not  •The  appiUee  contended  that  the  cause  ['i*' 

take  possession  of  the  ncproes  immediately  on  in    which    it    was    taken    sufficiently    •PP'*']J' 

the    notes    being    protested.      Lady    Lambert's  Kecne  v.  Mende,  3  Peters,  1;  Jordan  v.  Hsis'*' 

caw,  Slipppnrd's  Touchstone,  67;   I  J.  J.  Mar-  10  Ala.   224. 

flhal],   237:   2   Dnnn.   204:    8   Peters,   32.   33;    3  2.  (a.)  Bwniise  siifllcipnt  notice  wasnotp"* 

Cowen.  18!l;  2  Wendell,  000.  of  the  filinjr  of   the  inlcrrogatories. 

5.  That   the   laws   of   Arkansat,   in   force   in  The  appcHpc   will   rely  on  the   13th  Bol«  * 

1837.  aUlioush  tlicy  did  not  require,  yet  allowed  Practice  for  the  Ef]nity  Courts  of  the  U«W" 

the   recording  of  this  mortgage,   and   such   re-  States. 

cordinK   operated   ns   notice   to   all    the   world.  (b.)  Bccnusc   siifllcient   notice  was  not  p"* 

Steele  &  McCnoiphell's  Dijicst  of  Laws  of  Ar-  of  the  time  nnd  plncp  of  taking  the  depositio* 

kansBs,  titles  "Mortgage,"  "Recorder";  see  Dis-  The   appellee   contended,   that,   the   eomW'- 

trier  Judge's  Opinion  in  this  case,  pp.  188,  189.  sion  being  expartc,  notice  w«s  unnecessai?.  1 
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Newland's  Ch.  Pne.  262;  fikrr.  Cb.  Pnu.  ed. 
1808,  p.  244;  1  Smith's  Ch.  Prae.  365. 

3.  Because  each  tnterro^tory  nas  not  pro- 
poiuided  to  (och  of  the  witnesses. 

The  appellee  contended  that  this  was  unnec- 
eaaary,  and  that  it  would  have  been  irregular 
to  have  done  so.  Danielt's  Ch.  Practice,  1052, 
1061;  Gresley's  Eq.  Ev.  87,  IM;  I  Turner's 
Gh.  32i  Introduction!  1  Smith's  Ch.  Prac. 
368. 

And  the  appellee  contended,  that,  if  the  depo- 
sitions taken  at  Pine  Bluffs  ought  to  have  been 
suppressed,  still  without  them  there  i»  in  the 
appellants'  commission,  and  in  the  other  evi' 
dence,  sufficient  proof  to  entitle  him  to  the  de- 
cree  as  passed. 

The  appellants  object,  that  the  court  improp- 
erlj  dismissed  the  bill  against  Mrs.  Baflor. 

The   appellee  contended — 

1.  That  tliere  was  not  sufficient  evidence  to 
warrant  a  decree  against  her. 

2.  But  that  if  the  court  did  err  In  that  re- 
spect, it  operated  no  prejudice  to  the  appellants, 
as  the  value  of  the  negroes  held  bj  her.  and 
their  hire,  would  not,  together  with  the  several 
suras  decreed  against  all  the  other  defendants, 
be  equal  to  the  mortgage  debt. 

Hr.  Justice  Woodbury  delivered  the  ofdnion 
of  the  court: 

This  was  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Arkansas. 

The  decree  was  in  favor  of  Merrill,  on  a  bill 
In  chancery  to  foreclose  a  mortgage  of  certain 
u^roes,  described  therein  and  executed  to  him, 
November  26,  1837,  to  secure  him  for.  indors- 
ing two  notes  made  in  April  and  June.  1837, 
the  first  payable  in  one  year  and  the  other  in 
two  years,  for  $12,678.42  in  the  aggregate. 
These  notes  run  to  F.  L.  Dawson  or  order,  and 
were  by  him  indorsed  to  the  plaintiff.  Merrill, 
and  by  him  to  the  Planters'  Bank  for  Dawson, 
who  obtained  the  money  thereon  for  himself. 
This  mortgage  was  recorded  December  2S. 
1837. 

3ff3*]  *The  notes  not  being  taken  up  by 
Dawson,  Herrill  was  compelled  to  pay  their 
amount  and  interest,  on  the  4th  of  March,  1842. 

The  bill  then  proceeded  to  aver,  that  the  de- 
fendants below,  vis.:  James  L.  Dawson,  James 
Smith,  William  Dawson,  and  others,  had  since 
got  possession  of  these  negroes,  some  of  one  por- 
tion of  them  and  some  of  another.  And  that, 
althouf^  they  were  bought  with  full  notice  of 
Henitl's  prior  rights  to  them  under  the  above 
mortgage,  yet  the  respondents  all  refuse  to  de- 
liver them  to  him,  or  pay  their  value  and  hire 
towards  the  discharge  of  the  mortgage.  Where- 
upon he  prayed  that  each  of  them  be  required 
to  deliver  up  the  negroes  in  his  possession,  and 
account  for  their  hire  or  to  pay  their  value. 

The    court    below    decided,   that    $18,934    be 

atd  to  Merrill  by  the  respondents,  excepting 
■a.  Baylor,  and,  on  failure  to  do  it.  that  the 
redemption  of  them  be  barred,  and  other  pru- 
ceedinga  had,  so  as  eventually  to  restore  the 
•laves  or  their  value  to  the  mortgagee. 

Several  objections  to  this  decree  and  other 
rnlinga  below  were  made,  which  will  be  con- 
•ld«red  in  the  order  in  which  they  were  pre- 

1»  Ih'ed. 


Some  of  the  depositions  which  were  offered 
to  prove  Important  facts  had  been  taken  before 
"a  judge  of  the  Probate  Court"  in  Mississippi, 
when  the  act  of  Congress  allows  it  in  such 
cases  before  "a  judge  of  a  county  court."  1 
Stat,  at  Large,  88,  89. 

But  we  think,  for  such  a  purpose,  a  judge  of 
probate  is  usually  very  competent,  and  is  a 
county  judge  within  the  description  of  the 
law. 

In  Mississippi,  where  these  depositions  were 
taken,  a  probate  court  is  organized  for  each 
county,  and  is  a  court  of  record,  having  a  seal. 
Hutch.  Dig.  Tig,  721.  Under  these  circum- 
stances,   were    the   competency    of    a   probate 


again  in  substance  before  the  Mayor  of  Natchez. 

The  other  objections  to  the  depositions  are 
in  part  overruled  by  the  cases  of  Bell  v.  Mor- 
rison et  al.  1  Peters,  368,  and  Patapsco  Ins.  Co. 
V.  Southgate  et  al.  5  Peters,  617. 

On  the  rest  of  them  not  so  settled,  we  are 
satis^ed  with  the  views  expressed  below,  with- 
out going  into  further  details. 

The  next  exception  for  our  consideration  is, 
that  the  time  of  the  execution  of  the  mortgage 
is  not  shown,  and  hence  that  it  may  have  been 
after  the  rights  of  the  respondents  commenced. 

But  it  must  be  presumed  to  have  been  exe- 
cuted at  its  date  *ti11  the  contrary  is  [*304 
shown;  and  its  date  was  long  before.  Besides 
this,  it  was  acknowledged  probably  the  same 
day.  being  certified  as  done  the  Mth  of  No- 
vember, 1837.  And  though  this  was  done  out 
of  the  State,  yet,  if  not  good  for  some  purposes, 
it  tends  to  establish  the  true  time  of  executing 
the  mortgage.  It  must  also  have  been  executed 
before  recorded,  and  that  was  December  28th 
of  the  same  year,  and  long  before  the  sale  in 
October,    1841,    under    which    the    respondents 

The  objection,  that  the  handwriting  of  the 
record  is  Dawson's,  does  not  impair  this  fact, 
or  the  legality  of  the  record  as  a  record,  it  hav- 
ing doubtless  been  allowed  by  the  register,  and 
being  in  the  appropriate  place  in  the  book  of 
records. 

It  is  next  insisted,  that,  as  the  negroes  were 
left  In  the  possession  of  Dawson  after  the  mort- 
gage, and  were  seized  and  sold  to  the  respond- 
Oetober.  1841,  to  pay  a  debt  due  from 
to  the  Commercial  Bank  of  Vicksburg, 
the  respondents  were  innocent  pur- 
chasers and  without  notice  of  the  mortgage, 
the  latter  was  consequently  void.  This  is  the 
substance  of  several  of  the  answers.  Now, 
whether  a  sale  or  mortgage,  without  changing 
the  possession  of  the  property,  is  in  most  cases 
only  prima  facie  evidence  of  fraud,  or  is  per  se 
fraud,  whether  in  England  or  in  some  of  the 
states,  or  in  Arkansas  where  this  mortgage  and 
the  sale  took  place,  may  not  be  fully  settled  in 
some  of  them,  though  it  is  clear  enough  in  oth- 
ers. See  cases  cited  in  2  Kent's  Com.  406- 
412.  So  whether  a  sound  distinction  may  not 
exist  at  times  between  a  mortgage  and  a  sale, 
need  not  be  examined,  though  it  is  more  cus- 
tomary in  all  mortgages  for  the  mortgagor  hon- 
estly to  retain  the  possession,  than  to  pass  it  to 
the  mortgagee.  United  States  v,  Hooe,  3 
Cranch,  88;  Haven  v.  Low,  2  N.  H.  16;  see  1 
Smith's  Leading  Cnaes,  48,  note-,  TSjiooVa  i. 
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Marbury,  11  Wheat.  82,  88;  Bank  of  Georgia 
V.  Higginbottom,  9  Pet.  60;  Hawkina  v.  IngolU, 
4  Blai^kf.  35.  And  in  conditional  sales,  ea- 
pwially  on  a  condition  precedent  bona  flde,  the 
vendor,  it  is  usually  (Considered,  ought  not  to 
part  with  the  posBeEsion  till  the  condition  is 
fulfilled.  See  in  9  Johns.  337,  340;  Z  Wend. 
500;  see  moat  of  the  cases  collected  in  2  Kent's 
Com.  408. 

But  it  is  unnecessary  to  decide  any  of  these 
points  here,  as,  in  order  to  prevent  any  injury 
or  fraud  by  the  possession  not  being  changed, 
a  record  of  the  mortgage  is  in  moat  of  the 
states  required,  and  was  made  here  within 
four  or  five  weeks  of  the  date  of  the  mortgage, 
whereas  the  seizure  and  sale  of  the  negroes  to 
the  respondents  did  not  take  place  till  nearly 
four  years  after. 

Yet  it  is  urged  in  answer  to  this,  that  the 
395*]  statute  of  Arkansas,  'making  a  mort- 
gage, acknowledged  and  recorded,  good,  with- 
out any  change  of  possession  of  the  articles,  did 
not  take  effect  till  March  11th,  1830,  over  a 
year  after  this  record. 

Such  a  registry,  however,  still  tended  to  give 
publicity  and  notice  of  the  mortgage,  and  to 
prevent  as  well  as  repel  fraud,  and  it  would, 
under  the  statute  of  frauds  in  Arkansas,  make 
the  sale  valid  if  bona  fide  and  for  a  good  con- 
sideration, unless  against  subsequent  purchasers 
without  notice.  Bev.  Statutes,  ch.  65,  sec.  7, 
p.  416. 

There  is  no  sufficient  proof  here  of  actual 
fraud,  or  mala  fides,  or  want  of  a  full  and  val- 
uable consideration.  And  hence  the  objection 
is  reduced  to  the  mere  question  of  the  want  of 
notice  in  the  respondents.  In  relation  to  that 
fact,  beside  what  has  alreniJy  been  stated,  evi- 
dence was  offered  to  show  that  the  eiiatenca 
of  the  mortgage  was  known  and  talked  of  in 
the  neighborhood,  and  proclaimed  publicly  at 
the  sale. 

Indeed,  some  of  the  evidence  goes  so  far  as 
to  state,  that,  after  the  notice  of  the 
at  the  sale,  the  sheriff  proceeded  to  sell 
the  equity  of  redemption,  or  to  sell  the  negroes 
subject  to  any  incumbrances.  His  own  deed 
says  expressly,  "hereby  conveying  all  of  the 
right,  title,  estate,  interest,  claim,  and  demand 
of  the  said  James  L.  Dawson,  of,  in,  and  to  the 
same,  not  making  myself  hereby  responsible 
for  the  title  of  said  alaves,  but  only  conveying, 
as  such  sheriff,  the  title  of  said  James  L.  Daw- 
son in  and  to  the  same." 

The  proof  likewise  brings  this  actual  notice 
home  to  each  of  the  respondents  before  the 
purchase,  independent  of  the  public  record  of 
the  mortgage  and  the  public  declaration  for- 
bidding the  sale  at  the  time,  on  the  ground 
that    the    mortgage   existed   and    was    in    full 

According  to  some  cases,  this  conduct  of 
theirs  under  such  circumstances  would  seem 
more  fraudulent  than  any  bv  Merrill.  Le 
Neve  T.  Le  Neve,  3  Atk.  648:  I  Stor.  Eq.  395; 
8  Wheat.  440.  Besides  this,  the  answer 
should  have  averred  the  want  of  notice,  not 
only  before  the  sale,  but  before  the  payment  of 
the  purchase  money.  Till  the  actual  paymeiit 
the  buyer  is  not  injured,  and  it  is  voluntary  to 
go  on  or  not  wlien  informed  that  the  title  is  in 
another.  WormleT  v.  Wormley,  8  Wheat.  440; 
Jfardingbam  r.  Nicholls,  3  Atk.  304;  Jewett  t. 


I  Lo  Nere  t. 


Palmer  et  al.  7  Johns.  Ch.  1 
Le  Neve,  3  Atk.  851. 

There  is  another  view  of  this  truiBmctioB, 
which,  if  necessary  to  revert  to,  would  prob- 
ably sustain  this  present  mortgage.  The  Ar- 
kansas law  to  make  a  mortgage  valid  if  record- 
ed, passed  February  2Dth,  1838  (Rev.  Stat.  p. 
580).  This  mortgage  was  on  record  then,  vaA 
since,  and  had  been  from  December,  1837,  thm 
covering  both  the  time  when  the  law  took 
effect  'and  when  the  respondents  pur-  [*S«( 
chased.  It  was  also  acknowledged  then,  and 
though  not  before  a  magistrate  in  Arkansas, 
yet  before  one  in  Mississippi;  and  in  most 
states,  the  acknowledgment  may  be  before'  * 
ma^strate  out  of  the  state  as  well  as  in,  if  he 
is  authorized  to  take  acknowledgments  of  suck 
instruments. 

Nothing  appears  in  the  record  here  a^nit 
his  power  to  do  this.  Some  complaint  Ja  neit 
made  of  the  delay  by  Merrill  to  enforce  im 
mortgage  against  Dawson. 

But  it  will  be  seen  on  examining  the  evi- 
dence, that  he  was  not  compelled  to  par  Daw- 
son's notes  to  the  bank  till  March  4tb,  1S4!, 
and  that  these  negroes  were  sold  to  the  re- 
spondents and  removed  some  montha  before, 
viz:  October  lith,  1841,  so  that  no  delay  what- 
ever occurred  on  his  part  to   mislead   the  r»- 

It  was  next  objected,  that  two  or  three  chil- 
dren, bom  since  the  mortgage,  should  not  be 
accounted  for,  and  one  woman,  who  is  sup- 
posed to  have  died  after  the  aale  and  before 
this   bill   in   chancery. 

But  it  seems  to  accord  with  principle,  thit 
the  increase  or  offspring  should  belong  to  tli> 
owner  of  the  mother  (2  Bl.  Com.  404;  Back- 
house's Admr.  v.  Jetts'  Admr.  1  Brock.  C.  C 
511);  and  the  evidence  is  so  uncertain  whetlwr 
the  death  of  Eliza  occurred  after  this  bill  or  be- 
fore, that  the  doubt  must  operate  against  Ibe 
respondents,  whose  duty  it  was  to  prove  satiA- 
factorily  that  it  happened  before,  in  order  to  be 
exonerated. 

It  is  argued  further  against  the  decree,  thst 
the  respondents  were  made  to  account  below 
for  a  boy,  not  proved  clearly  to  hare  been  bom 
of  one  of  the  mortgaged  women.  But  there 
seem  circumstances  in  the  case  from  which  it 
might  be  inferred  thnt  he  was  so  bom.  He  wU 
brought  up  among  them,  he  was  under  the  care 
chiefly  of  one,  and  no  other  person  is  shown  to 
have  been  his  parent. 

We  do  not  sec  enough,  therefore,  to  justifj 
us  in  differing  from   the  judge  below   on  tbit 

The  rules  adopted  in  the  Circuit  Court  fw 
fixing  the  value  to  be  paid  for  the  negroes  ire 
also  objected  to,  but  seem  to  us  proper.  1 
Brook.  C,  C.  500. 

The  nmrfjrapcd  property  is  given  up  or  lalel 
possEfiston  of  by  the  mortgagee  usually  at  tKe 
time  of  the  decree:  and  if  not  surrendered  then, 
its  value  at  that  time,  instead  of  tne  specifit 
property  mortgaged,  must  be  and  waa  regarded 
as  the  rule  of  damages. 

The  injury  is  in  not  civing  ft  up  when  fiA\ti 
for  then,  or  in  nnt  then  paying  the  mortgage, 
and  not  in  rPceivin<;  it  some  years  before,  ud 
not   paving  its  value  at   that  time. 

■This  is  not  frnvor  or  Iroapass  for  the  ['Stl 

taking  of  it  originally,  hut  a  bill  in  chancery  t» 

Howard  11. 
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t  the  redpmptiog  of  it  !>;>  a  decree,  and 
s  value  at  the  time  of  the  decree  is  the 
^hat  the  mortgagee  losee,  if  the  property 

hen  surrendered . 

ie  another  exception  to  the  estimate 
F  the  value  of  the  hire  of  the  slaves. 
re  or  use  was  charged  only  from  the  in- 
:■  of  thia  bill  in  clianccry.  This  surely 
:  go  back  too  far.  1  Brock.  C.  C.  S15. 
j>me  analogies  would  carry  it  back  fur- 
d  in  a  case  like  thia  charge  it  from  the 
<f  their  going  into  the  posseasion  of  the 
>nts.  But  they  object  to  the  hire  al- 
becanse,  it  is  said,  that  clothing,  medi- 
e.,  during  this  time  should  have  been 
i.  1  Dana.  286;  3  J.  J.  Marshall,  109. 
itertain  no  doubt,  however,  that  in  fact 

here  was  estimated  as  the  net  rather 
:iss  hire,  and  all  proper  deduction  made. 
ily  a  hundred  dollars  in  one  caac,  and 
in  others,  which  manifestly  might  not 
heir   gross   earnings,   while   nothing   is 

for  the  children.  Testimony,  too,  was 
as  to  the  proper  amount  for  liire,  and 
■e  as  well  aa  witnessea  belonging  to  the 
.  and  being  acquainted  with  its  usages, 
IS  made  all  suitable  deductions. 

is  DO  evidence  whatever  to  the  con. 


lansc  came  on  to  be  heard  on  the  tran- 
f  the  record  from  the  Circuit  Court  of 
ted  States  for  the  District  of  Arkansas, 
s  argued  by  counsel  i  on  consideration 
,  it  IS  now  here  ordered,  adjudged  and 

by  this  court,  that  the  decree  of  the 
■euit   Court   in   this   cause  be,  and  the 

hereby  affirmed,  with  costs. 


DANIEL  BBRRT. 

irt  has  jurisdiction  where  a  state  court 
s  that  title  acquired  under  deed  is  better 
one  acquired  under  judgment  of  U.  S. 
—Assignee  in  trust  not  »  purchaser  for 
ble  consideration — Lien  of  judgment  by 
It  attaches  on  its  rendition. 

:  the  Harsbal  of  tHe  United  States  bad  lev- 
eieeutlon  upoa  certain  propert;  under  a 
t  In  the  Cfrcnlt  Court,  which  was  taken 
Is  castody  b^  a  writ  of  replevin  i^iiued  hy 
lourt,  and  the  Supreme  Court  of  the  state 
idTersely  to  the  claim  ol  the  Marshal.  It  Is 
he  JurlsdlctloD  at  this  court  to  review  that 

the  Dntform  iwactlce  of   the  lederal   and 

day  ot  the  term  ;  and  ns  betneen  credltora, 
attaches  equallj  to  all  the  Judgments  eo' 
the  same  term. 
'  ■  Judgment  by  default.  In  an  action  upon 
worr  note,  was  entered  upon  the  8th  day 
aonth.  btit  not  fully  entered  up  as  to  the 
due  notl]  the  lOtli,  aod  upon  the  loth,  a 
:nle»    before   the   c—— ••    ■■-    --■—•- 


of  a  lien  between  a  recorded  deed  and  a  Judgment 
by  a  court  la  aiteoded  with  much  embarrosBmeot. 
'the  timepiece  of  the  register  cannot  settle  the  va- 
lldttv   or   lovallillty   of  a  Judgment   lleo. 

The  procexg  Act  of  1828,  passed  by  Coniiiess.  re- 
fers to  alate  laws  for  the  creation  and  effect  of 
liens ;  but  Ibe  preparatory  steps  by  wblch  they  are 
created    depend    upon    the    rules    adopted    by    tbe 

rpHIS  case  was  brought  up  from  the  Supreme 
i  Court  of  Tennessee,  by  a  writ  of  error  is- 
sued under  the  twenty-fifth  section  of  the  Ju- 
diciary Act. 

Clements,  the  plaintiff  in  error,  was  the  Mar- 
shal of  the  United  States  District  of  Middle 
Tennessee. 

The  action  was  a  replevin  brought  by  Berry 
against  Clements,  in  the  Circuit  Court  of  Dav- 
idson County,  Tennessee  (State  court),  and 
upon  the  trial  in  that  court  the  following  state- 
ment of  facts  was  agreed  upon: 

Daniel    Berry    r.    J.    B.    Clements. 
Replevin. ^Circuit    Court,   Davidson    County. 

In  this  case  the  defendant  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  says  he 
is  not  guilty  in  manner  and  form  as  the  plaintiff 
in  declaration  hath  alleged,  and  of  this  he  puts 
himself  on  the  country,  and  the  plaintiff  also; 
and  the  following  facts  are  agreed  upon  between 
the  parties:  On  the  20th  of  January,  1848, 
William  If.  Inskeep,  Albert  MouUon,  Edward 
D.  Woodruff,  and  John  Sibley,  citizens  of  the 
State  of  Pennsylvania,  trading  in  partnership 
under  the  firm  of  Inskeep,  Moulton  &  Wood- 
ruff, brought  an  action  of  debt  against  Charles 
P.  Berry,  a  citizen  of  the  State  of  Tennessee, 
and  resident  of  Nashville,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Middle 
Tennessee,  upon  several  notes  of  'hand  [*399 
executed  by  said  Berry,  payable  to  said  In- 
skeep, Moulton  &  Woodruff;  the  writ  and  copy 
of  the  declaration  was  served  by  the  marshal 
upon  tbe  said  Charles  F.  Berry  on  the  20th  of 
January,  1848.  The  writ  was  returned  to  the 
court  with  the  declaration  at  March  Term,  1848, 
and  the  following  entries  were  made  on  the 
rule  docket,  and  minutes,  as  by  the  copy  here- 
unto annexed,  and  made  part  of  tbe  case  agreed, 
marked  A:  Inskeep,  Moulton  &  Woodruff,  debt, 
20th  January,  1848,  executed  and  delivered  de- 
fendant a  copy  of  declaration.  Declaration  filed 
March  1st,  1858;  ruled  for  plea  by  8th  March; 
no  plea  being  filed  by  attorney,  takes  judgment 
by  default.  Circuit  Court  of  United  States, 
Rliddle  Tennessee  District.  Thursday,  March 
flth,  1848,  court  adjourned  until  to-morrow 
morning,  10  o'clock.  Friday,  March  10th, 
IM8,  court  met  according  to  adjournment. 
William  H.  Inskeep,  Albert  Moulton,  Edward 
W.  Woodruff,  and  John  Sibley,  trading  under 
the  firm  of  Inskeep,  Moulton  &  Woodruff,  v. 
Charles  F,  Berry.  The  plaintiffs  appear  by 
tiieir  attorney,  and  a  judgment  hy  default  hav- 
ing been  taken  in  this  cause  on  the  8th  of 
March,  1848.  and  no  motion  having  been  made 
to  have  the  same  set  aside,  it  is  therefore  con- 
sidered by  the  court  that  said  judgment  by  de- 
fniiU  be  affirmed,  and  that  the  plaintiffs  recover  t 
against  said  defendant  $l,31fl.68,  their  balnn6|IC 
l4fc 
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of  debt  In  the  declaration  mentioaed,  end  the  said  Daniel  Berry  shall  mU  whatever  nmaiu 

further  sum  of  $44.22,  their  damage  auBtainod  of  said  property,  upon  such  teruu  mm  will  be 

by  reason  of  the  detention  thereof,  and  their  moat  for  the  intereit  of  the  creditors,  and  tp- 

cost  in  this  behalf  expended,  and  that  ezecu-  ply  the  proceeds  to  the  payment,  first,  of  the 

tion   issue.      Session    of   court    commenced   on  debts  mentioned  in  schedule  A,  until  they  ire 

0th  March,  1848,     A  true  copy.     J.  McGavock,  all  paid  sod  satisQed;  and,  second,  to  the  p*^- 

clerk,   by   G.   M.   Fogg,   deputy.     Berry's   deed  ment  of  the  debts  mentioned  in  schedule  6,  if 

received  at  register's  oSice  Gl  minutes  after  0,  there  shall  be  enough  after  paying  the  eipenui 

on  the  loth  March,  Inskcep  ft  Co.     Judgment  of  executing  this  trustj  if  not,  to  make  s  pro 

obtained  about  half  past  ten  o'clock  same  day.  rata    distribution    of    the    proceeds    amDnffst 

The  said  Circuit  Court  of  the  United  States  them.  In  order  to  make  it  more  certain  tlut 

commenced  its  session  on  Monday,  the  6th  day  said  debts  shall  be  paid  within  the  time  sprci- 

of  March,   1848.     On  the   10th  day  of  March,  Qed,  I  hereby  authorize  the  said  Daniel  Ben;, 

1848,  Charles  F.  Berry,  the  debtor,  executed  a  as  trustee,  to  take  immediate  posBesdon  of  u! 

deed  of  trust  to  the  plaintiff  in  this  cause,  a  the  above-deecribed  property,  and  that  he  aaj 

copy  of  wliich  is  hereunto  annexed,  and  made  proceed  to  sell  the  same  upon  such  terms  u 

a  part  of  this  case  agreed:  will  make  it  yield  the  most  money;  and  thstlw 

"Know  all  men  by  these  presents,  that  T,  take  possession  of  all  my  books  of  accounti, 
Charles  F.  Berry,  of  the  County  of  Davidson,  notes,  etc.,  *and  proceed  to  eolleet  the  ['401 
and  State  of  Tennessee,  of  the  one  part,  and  debts  due  me  as  speedily  as  ha  caji,  and  to  sp- 
Duiiel  Berry,  of  the  County  and  State  afore-  ply  the  proceeds  of  the  goods  and  propertf, 
■aid,  of  the  other  part,  witnesseth;  that  T,  the  and  the  money  collected  by  him,  to  the  pif- 
sud  Charles  P.  Berry,  for  and  in  consideration  ment  of  the  debts  in  the  order  above  specitiedi 
of  the  sum  of  $5,  to  me  in  hand  paid  by  the  but  that  he  shall  not  be  forced  to  make  s  gen- 
said  Daniel  Berry,  and  the  other  consideration  eral  sale  of  said  property,  goods,  etc.,  until  the 
hereinafter  mentioned,  hath  this  day  bargained,  expiration  of  said  time. 

sold,    transferred,    and    conveyed,    and    do    by        "In  testimony  whereof,  I,  the   said  Chsrln 

these  presents  bargain,  sell,  transfer,  and  con-  F.  Berry,  have  hereunto  set  my  hand  and  sell, 

vey,  to  the  said  Daniel  Berry  all  my  stock  of  this  the  10th  day  of  March,  1848. 
dry  goods  of  every  description,  and  all  sorts  of  "C.  F.  Berry." 

400*]  ware  now  in  the  'storehouse  occupied  by  "State  of  Tennessee,  Davidson  County: 
me  on  the  public  square  in  Nashville,  and  also       "Personalty   appeared   before   me,   Robert  B- 

in  a  storeroom  occupied  by  me  in  Nashville,  Castleman,  clerk  of  the  County  Court  of  uiii 

amounting  together  to  the  sum  of  about  (12,000,  county,  the  within-named  C.  F.  Berry,  the  bsr- 

aa  per  invoice  book  made  out  this  day;  three  gainer,  with  whom  I  am  personally  acqnsintsd, 

horses,  one  negro  roan  slave,  named  Abraham,  and   who   acknowledges   that   he  execnted  the 

one  buggy,  all  my  accounts  of  every  description,  within  deed  of  trust  for  the  purpoaea  Uwran 

and  the  book  containing  the  same ;  all  the  notes,  contained. 

etc.,  that  are   due   me,  and   also  my   interest,        "Witness  my  hand  at  office,  this  10th  daj  sf 

whatever  it  may  be,  in  the  unsettled  business  March,  184S.  R.  B.  Castleman." 

of  the  firm  of  A.  D.  &  C.  F.  Berry;   also,  all  "State  of  Tennessee,  Davidson  County. 
the  interest   I  have  in  and   to   the   following-  "Register's  Office,  March  11,  1818. 

described   lots   or   pieces   of   ground,   viz;    lots        "I,  William   Jsmes,  register  of  said  eountj, 

Nos.  6  and  G,  as  described  in  a  plat  made  by  C.  do  hereby  certify   that   the  foregoing  deed  ef 

W.   Nance,   of   lots   adjacent   to   the    town    of  trust  and  certificate  are  duly  registered  in  nj 

Nashville,   on    Cherry    Street,    fronting    thirty  office,  Book  No.   10,   pages   574,   575,  and  th»l 

feet  each  on  Cherry;  and  also  lots  A  and  B,  in  they  were  received  March  the  10th,  1848.  B  61-M 

Nos,  20,  in  the  plan  of  South  Nashville;   and  o'clock   A.   M.,   and   entered   in   Note   Book  i 

lots  Noa.  3  and  4  adjoining  F.  B.  Fo^'a  lot  on  page  20.  William  JanlM-' 

Cherry  Street.    To  have  and  to  hold  said  prop-         .     .  .i  iji*  ■  ,.    !■     h, 

erty,  of  every  description,   to  the  said  Daniel  .^A'"'  ^}'f  <f «'«''"  lodged  tor  regislrst.M  ffl 

Beiry.  his  heirs  and  representatives  forever,    I,  H"  «p8t"'»  "ffi".  at  the  time  mentioned  « 

the   said   Charles   V.    Berry,   bind   myself,   my  ";%"''T'?r.o""  "P""  *^'-'*  ^^^'-  ""  ""  fS 

heirs  and  representatives,  to  warrant  and  defend  "^  }'^"^'  ^^f '  %"  execution,  being  a  wnt  « 

the  title  to  the  same,  or  any  part  thereof,  to  the  ""'    ^"^'f^'   ^^^""f    "P""   ""^  J"'*^*.f  i^ 

said  Daniel  Berry,  his  heirs  and  assigns,  against  '^5"!f,  *»»''«  ),'^^''  °^  the  ""a™!"!  /"i  the  «W 

the  lawful  claim;  of  all   persons   whomsMver.  '>^  March    and  by  h,m,  on  the  24th  of  M«A 

But  this  deed  is  made  for  the  following  use  and  '\^   '«^"=*   "?<»"   th«   goods    wares    and  ma 

trust,   for   no   other   purpose:    that   is   to   say,  ^^"^^^'f   par  icularly   specified   in   the  le^.  » 

that  the  said  Daniel  Berry  and  A.  D.  Berry  are  ;"??,»*  ""l'.;''!"  hereunto  annexed,  marked  U 

my    accommodation    indorsers    on    the    notes.  '«g«t''"  "'"'  ^^^  "t"^"  °^  ^he  marshal, 

most   of   them,   embraced   in   schedule   A.   and  "The   President   of   the   United    States  to  t» 
whereas  I  am  anxious  to  secure  them,  and  also  Marshal  of  the  Middle  District  of 

the  payment  of  all  the  claims  therein  specified,  Tennessee,  greeting: 

to  the   persons  to  whom  said  claims  are  due,       "You   are   hereby   commanded,   that  of  * 

nnd  also  to  secure  the  claims  spociilcd  in  the  goods   and   chattels,   lands   and   tenements,  " 

schedule  B  to  the  person  therein  named,  which  Charles   F.   Berry,  in   your  district,  you  W* 

scliedulea  are  to  be  registered  with  this  deed,  to  be   made  SI  .370.85.   which   William  tt  ^l' 

Now,  if  I,  the  said  Charles  F.  Berry,  shall  well  keep,   Albert    Moulton,   Edward   W.   Woodo*^ 

and  truly  pay  off  and  satisfy  said  debts  men-  and   John   Sibley,   trading   under   the   flf?°? 

tioned  in  schedules  A  and  B  on  or  before  the  Inskeep,  Moulton   4   Woodruff,   in   the  Kiw 

iBt  day  of  December,   1840,  then  this  deed  to  Court  of  the  United  States  for  the  Eighth  C»- 

be  void;  but  if  I  shall  fail  to  do  so,  then  the  cuit  in  the  Middle  "District  of  Ten-  [**" 

746  HowMd  **■ 
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^covered  agaiiut  him  for  balance  of 
lages,  and  coat,  in  a  certain  action  of 

the  said  court,  lately  determined, 
lie  said  Inakeep,  Moulton  &,  Woodruff 
ntiffs,  and  said  Charles  F.  Berry  was 
.,  whereof  said  defendant  ia  convicted, 
a  of  record,  and  have  the  said  money 

render  before  the  judge  of  our  said 
^faahville,  on  the  first  Monday  in  Sep- 
ext;   herein  fail   not,  and   have   then 

this  writ. 
ts  th«  Honorable  Roger  B.  Taney, 
itice  of  tliB  Supreme  Court  of  the 
tatee,  this  flnt  Monday  in  March,  A. 
ind  in  tha  ■evmty-Mcoud  year  of  our 
ae«.  Jacob  MoGavock,  Clerk. 

March  EOth,  1S48;  came  to  hand  21st 
MS;  leried  this  fieri  facias  upon  the 
goods,  wares,  and  merchandise,  as 
rty  of  CBiaiie*  F.  Berry,  this  24th  day 
,  1948.  Then  follows  a  lung  list  of 
several  pages,  specifying  each  article, 
item,  amounting  in  ^1  to  the  sum  of 
the  prices  annexed  to  the  foregoing 
»ts  were  the  invoice  prices  as  furnished 
cfendant,  but  the  defendant  and  my- 
tgreeiag  a*  to  the  present  value  of  the 
1  called  in  the  following  persons,  mer- 
f  Nashville,  to  wit:  John  B.  John- 
Connor,  B.  T.  Shields,  and  A.  J. 
who  valued  the  goods  to  be  worth 
'  66  oenta  in  the  dollar  upon  the  in- 
les.  J.  B.  Qements, 

of  the  U.  8.  District  of  Middle  Ten- 

lale  of  said  goods,  wares,  and  mer- 
was  stopped  by  a  writ  of  replevin 
<  CSrcuit  Court  of  Davidson  County, 
'  at  the  instance  of  Daniel  Berry, 
oe,  as  marshal;  which  writ  was  exe- 
m  me  by  the  sheriff  of  Davidson  Coun- 
he  4th  day  of  April,  1848,  and  the 
ivered  up  to  said  Daniel  Berry,  by  the 
id  consent  of  the  plaintiff's  attorneys. 
T  4,  1848. 

"J.  B 


I  fees,  commissions  on  the  amount  of 
execution,  by  0.  M.  Fogg,  deputy,  aay 

1,360.00,  at  2V2  per  cent $34.02 

Jlis  fieri  facias, 2.0C 

$38.02 
goods  were  In  the  store  of  Charles  F. 
3rry,  and  had  'not  been  removed  thcre- 
t  Dianiel  Berry,  the  trustee,  waa  at 
at  the  time  of  the  levy,  and  stated 
said  Charles  F.  was  his  agent,  and  the 
laimed  the  goods  as  included  in 
rust;  the  goods  levied  upon  were  ti 
n  of  by  the  marshal,  and  after  the 
in  was  served,  they  were  delivrred  np 
narshal  to  Daniel  Berry;  the  goods, 
id  merchandise  levied  upon  were,  !»■ 
execution  of  the  deed  of  trust  afore- 
property  of  Charles  F.  Berry.  If, 
above  facts,  the  law  is  with  the  plain- 
judgment  is  to  be  rendered  for  him. 
ta;  u  for  the  defendant,  the  marshsl, 
rment  is  to  be  rendered  for  him  against 
itiff  and  his  security,  for  the  amount 


of  the  judgment  in  the  federal  courts;  interest 
and  cost  as  taxed  by  the  federal  court. 

F.  B.  Fogg,  for  Defendant. 
Ewing  &  Whitworth, 

Attorneys  for  Plai ntiffs. 
Upon  this  agreed  state  of  facts,  the  Circuit 
Court  of  Davidson  County  were  of  opinion  that 
the  law  was  with  Clements,  the  defendant,  and 
gave  judgment  accordingly.  Berry  carried  the 
to  the  Supreme  Court  of  Errors  and  Ap- 
1  of  Tennessee,  where  the  judgment  of  the 
Circuit  Court  was  reversed.  Clements  sued 
out  a  writ  of  error  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  and  brought  the  case 
up  to  this  court- 
It  was  argued  by  Mr.  Pogg  for  the  plain- 
tiff in  error,  and  Mr.  Andrew  Ewing  for  the 
defendant  in  error. 
Mr.  Fogg,  for  plaintiff  in  error. 
The  Act  of  Congress  of  Bth  May,  170S,  re- 
quires all  writs  and  processes,  etc.,  to  bear  teste 
of  the  Chief  Justice  of  the  Supreme  Court, 
and  the  uniform  practice  in  the  state  and  fed- 
eral courts  in  Tennessee  is  to  teste  the  execu- 
tions as  of  the  first  day  of  the  term  from  which 
the  execution  issues.  Executions  are  liens  on 
personal  property,  and  relate  to  their  teste. 
When  a  judgment  awards  an  execution,  what 
does  it  award?  A  process  that  bears  teste  from 
the  first  day  of  the  court.  In  Johnson  v.  Ball, 
I  Yerger,  291,  it  was  decided,  and  is  the  settled 
law  of  Tennessee,  that  the  statute  29  Charles 
n.,  see.  3,  providing  that  the  personal  property 
of  a  debtor  should  only  be  bound  from  the 
delivery  of  the  execution  to  the  sheriff,  is  not 
in  force  in  Tennessee,  but  that  it  bound  as  at 
common  law.  Preston  v.  Surgoine,  Peck,  80. 
It  is  true  that  in  the  case  of  Murfree*s  Heirs  r. 
(^rmaek,  4  Yerger,  270,  it  was  decided  that, 
where  a  mortgage  deed  for  land  was  registered 
on  the  same  ia.^  judgment  was  obtained,  and 
no  proof  was  given  as  to  *the  precise  ['404 
time  of  the  judgment,  the  mortgage  would  take 
preference  of  the  judgment,  the  judgment  being 
only  a  lien  from  the  day  of  its  date;  but  at  the 
same  term  of  the  court,  in  the  same  book,  p. 
358,  the  same  court  decided,  in  ths  case  of 
Porter  v.  Earth  man,  that  judgments  rendered 
upon  different  days  of  the  same  term  relate  to 
the  first  day  of  the  term  as  between  creditors, 
although  the  records  may  show  the  day  upon 
which  each  was  rendered.  Can  the  statute  re- 
quiring the  minutes  of  the  court  to  be  read 
every  day,  and  to  be  signed  by  the  judge,  be 
intended  for  any  other  purpose  than  to  prevent 
errors  and  mistakes,  and  can  such  statutes  have 
any  effect  upon  the  lien  of  executions  and  judg- 
ments in  the  federal  court!  The  same  reason 
applies  to  prevent  the  debtor  from  giving  a 
preference  by  deeds  of  trust  to  other  creditors, 
as  would  apply  among  creditors  themselves. 
The  debtor  knew  a  judgment  by  default  had 
been  rendered  against  him  on  the  Bth  of  March; 
that  it  would  be  absolute  if  he  did  not  set  it 
aside;  and  he  chose  to  give  a  preference  by 
deed  on  the  10th  of  March.  Is  it  doing  injustice 
to  third  persons,  the  creditors  provided  for  in 
that  deed,  to  say,  that  the  judgment  and  execu- 
tion would  overreach  that  debt? 

In  the  ease  of  Farley  v.  Lea,  4  Devereux  & 
Battle's    Law    Reports,    p.    189,    the    Supreme 
Court   of   North   Carolina   decided,   that   judgy, 
ments  of  a  court  of  record,  on  whatever  day  ore 
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the  term  they  may  be  rendered,  in  law  relate  to, 
end  are  considered  judgments  of,  the  first  day 
of  the  term,  ho  that  an  exei^utton  tested  on  the 
firBt  Monday  of  a  court,  being  the  Sth  of  May, 
1833,  upon  a  judgment  rendered  on  the  12th  of 
May,  1833,  would  overreach  a  deed  of  trust  ex- 
ecuted and  registered  on  the  9th  of  May,  1833. 
Judge  Gaston  in  bis  opinion  says,  that  this  legal 
relation  of  a  judgment  to  the  firat  day  of  the 
judicial  tei'm  is  aa  perfect  as  was  at  common 
law  the  relation  of  an  Act  of  Parliament  to  the 
first  day  of  the  legislative  aeaaion.  The  law  of 
relation  applicable  to  judgments  has  been  in 
part  changed  in  that  country  by  the  statute  of 
20th  Charles  II.;  but  in  this  State  (North  Caro- 
lina), And  also  in  Tennessee,  !t  remains  as  it 
was  at  common  law.  He  also  aays,  that  in 
England  the  aUtute  2eth  Charles  II.  has  pro- 
vided that,  against  purchasers,  no  writ  of  ex- 
ecution shall  bind  the  goods,  but  from  the  time 
such  writ  was  delivered  to  the  sheriff.  There 
being  no  such  statute  in  North  Carolina  or  Ten- 
nesnee,  the  writ  of  execution  binds  against  all 

fiersons  from  the  teste,  as  it  yet  does  in  Eng- 
and,  where  purchasers  are  not  concerned. 
The  teste  of  our  writ  of  fieri  facias,  being  from 
the  first  Monday  in  March,  1848,  tbe  execution 
overreitched  the  deed  of  trust.  In  Coutts  v. 
Walker,  2  Leigh,  288,  the  Court  of  Appeals  of 
405*]  Virginia  decided  'that  a  judgment 
rendered  on  the  2d  of  March,  1821,  the  term 
commencing  the  21st  of  February  preceding, 
overreached  a  deed  of  truat  executed  on  the 
2Bth  of  February,  and  registered  the  2d  of 
March.  See  4  Comyn's  Digest,  Execution,  D. 
1,  and  authorities  there  cited.  In  Wynne  v. 
Wynne,  1  Wilson,  30,  the  reason  of  the  rule  is 
stated:  "The  general  intendment  of  the  law  ia, 
that  every  judgment  has  relation  to  the  first 
day  of  the  term,  because  the  court  cannot  de- 
other  reason,  as  stated  by  the  judge  in  2  Leigh, 
may  have  been  to  prevent  debtors  from  with- 
drawing their  property  from  the  effects  of  judg- 
ments against  thcni,  by  aliemilions  made  after 
it  wna  known  that,  in  the  course  of  a  term,  a 
judgment  would  pass. 

The  practice  of  the  circuit  courts  >a  Tennes- 
see is  regulated  by  rules  which  have  been  in 
force  for  a  long  period.  The  rule  applicable 
to  tbe  suit  upon  which  the  execution  in  this 
case  was  founded  provides,  "that,  if  the  plead- 
ings are  not  filed  by  the  defendant  on  or  before 
the  first  day  of  the  term,  the  court  may  on  that 
day  fix  the  time  when  the  pleadings  are  to  be 
closed,  and  judgments  entered."  The  day 
fixed  for  closing  the  pleadings  was  the  Bth  of 
March,  and  judgment  by  default  was  then  en- 
tered, and  the  only  thing  remaining  to  be  done 
was  to  draw  that  judgment  out  formally  by  the 
clerk,  and  calculate  the  interest,  which  was  not 
done,  owing  to  a  press  of  business  by  tbe  clerk, 
until  the  loth  of  March,  the  day  of  the  execu- 
tion of  the  deed  of  trust.  It  is  believed  that 
the  judgment  by  default  on  the  Blh  of  March 
was  not,  in  the  words  of  the  Supreme  Court  of 
Tennessee,  "wholly  inoperative."  It  might 
have  been  so,  had  it  not  been  aifirmed  on  the 
10th  of  March,  during  the  same  term:  but  the 
(■ntry  of  the  last  date  refers  to  the  judgment  of 
the  8lh,  is  founded  upon  it,  adopts  and  affirms 
it.  It  ia  true,  if  no  judgment  had  bcrn  entered 
during  the  same  term,  and  the  cause  had  been 
74ti 


continued,  and  the  final  judgment  had  Wn 
entered  at  a  subsequent  term,  there  would  have 
tieeu  no  relation  to  the  preceding  term,  and  the 
execution  would  then  have  been  tested  on  the 
first  day  of  the  term,  when  the  final  judgment 

All  the  caaes  decided  upon  the  labjeet  of  tbe 
lien  of  executions  in  Tenneasee,  except  two, 
are  collected  in  Itleigs'  Digest,  title  Execntjon, 
!)30.  Those  two  are  the  present  case,  and  that 
of  The  Union  Bank  v.  McClung,  which  wilt  be 


doctrine  is  in  2  Tidd's  Practice,  098,  where  be 
says  the  fieri  facias  must  be  tested  in  term  tinw, 
and  made  returnable  in  term  time.  By  the 
law  of  Tenneaaee,  and  tbe  practice  of  the  fed- 
eral courts  from  their  first  establishment,  ill 
executions  'bear  teste  from  the  flrat  [•4<f 
Monday  of  the  term  from  which  they  purport 
to  have  been  issued,  and  are  made  retnmibb 
to  the  first  Monday  of  the  succeeding  tern. 
There  is  no  difference  in  the  form  of  the  proe- 
esa  from  the  state  and  federal  courts,  except 
that  the  former  are  teated  by  the  clerks,  and 
the  latter,  by  the  Act  of  Congress  of  the  8th  of 
May,  17S2,  bear  teste  of  tlie  Chief  Justioo  ef 
the  Supreme  Court  of  the  United  Statea. 

The  plaintilT  in  error  submits  that  the  exeei- 
tion  in  the  cause  which  came  to  his  hindt, 
authorized  him  to  levy  upon  chattels  beloi^i^ 
to  the  defendant  on  the  6th  day  of  Uud, 
IB48,  the  first  day  of  the  term,  or  at  alt  evrati 
upon  the  personal  property  that  he  owned  oa 
the  Sth  of  March,  when  the  judgment  by  i^ 
fault  waa  obtained. 

Jlr.  Andrew  Ewiog,  for  defendant  In  ercoc 

There  are  two  questions  presented  for  na- 
sideration  in  this  court: 

Ist.  Whether  the  court  has  jurisdiction  of 
the  cause. 

2d.  Which  had  the  prior  lien,  the  execution 
or  the  deed. 

The  defendant  in  the  State  court  was  tbe 
Marshal,  and  acting  under  the  authority  of  tbe 
Circuit  Court  of  the  United  States  in  levjin? 
tbe  execution;  but  this  suit  does  not  diipnt' 
Ilia  authority  or  deny  his  right  to  its  proper « 
ercise;  he  is  sued  as  a  trespasser,  for  fliK 
beyond  even  the  claimed  limits  of  hii  t^' 
power.  If  the  property  levied  upon  beloofMl 
rightly  to  Daniel  Berry,  then  he  was  impropfr- 
ly  exercising  his  power,  and  this  was  a  queitio 
of  law  and  fact  equally  competent  for  Ata^f 
in  the  federal  or  State  tribunals.  If  the  It^ 
of  the  case  proved  that  any  question  was  i*""^ 
in  the  State  Court  in  regard  to  the  vaHditJ  " 
the  judgment  Or  execution  under  which  the 
marshal  acted,  or  tbe  legal  authority  of  t'" 
marshal  to  lew  on  the  property  of  tbe  defend' 
nnt  in  the  execution,  then  the  juriadictioa  »«'''' 
have  been  clenr  in  a  decision  against  their  t 
lidity;  but  hi-re  the  only  question  dedded  br 
the  State  Court  was  the  title  of  the  propertr 
levied  upon.  The  defendant  in  error  had  "" 
forum  for  the  ascertainment  of  his  righU  '■'■' 
the  State  Tribunal,  and  as  he  did  not  quf'"*" 
the  validity  of  the  judgment  or  pcTiernl  Butbw 
itv  of  tliP  iiinrslial.  (he  case  docs  not  cone 
within  the  spirit  or  the  letter  of  the  JndkitfJ 
Act  of  ITSO. 

■2il.  The  question   as   to   the   priority  of  tbe 

liens  is,  under  the  I'rotcp s  Act  of  183J1,  entirelr 
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I  subject,  and  was  therefore  a 
■eciiliarly  fit  subject  for  decision  in  the  state 
ourt.  It  lias  long  been  held  in  Tenneasee, 
hst  the  statute  of  2S  Churles  11.,  in  regard  to 
he  lien  of  judgments  and  executions,  is  not  in 
orce  in  that  state;  the  lien  of  an  eiecution  re- 
107*]  mains,  therefore,  as  at  common  'law, 
.ubject,  however,  to  the  statutory  modifications 
if  that  lien.  We  find  it  generally  stated,  in  the 
Arlier  common  law  Authorities,  that  the  lien  of 
in  execution  commenced  from  its  teste,  and,  as 
he  whole  term  was  regarded  as  one  day,  the 
execution  was  tested  of  the  flrst  day.  The  gen- 
eral rule  of  law,  however,  was,  that  lictions 
vhich  were  intended  for  the  attainment  of  jus- 
ice  never  should  extend  to  work  an  injury, 
fee  S  Bl.  Com.  43.  Whenever,  therefore,  a 
iction  would  work  injustice,  because  of  its  in- 
KiDsisteiicy  with  the  truth,  courts  of  law  ought 
o  look  to  the  real  facts.  3  Bl.  Com.  317;  2 
Suit.  962.  In  accordance  with  this  rule  of 
»w  it  had  repeatedly  been  decided  in  England 
hat  Anterior  to  the  statute  of  20  Charles  II.  the 
ien  of  an  execution  only  commenced,  as 
igainst  bona  fide  purchasers  from  the  debtor, 
from  the  true  date  of  the  award  of  the  execu- 
tion. See  8  Coke,  171;  Cro.  Eliz.  174;  2 
Showers,  480;  Bingham  on  Executions,  IDO. 
theae  authorities  have  been  recognized  in  Ten- 
oeaaee-  See  I  Yerg.  292;  7  Yerg.  620.  The 
iwarding  of  an  execution  in  England  is  a  judi- 
cial act,  and  the  forms  of  all  of  our  judgments 
n  Tennessee  award  an  execution  in  pursuance 
if  the  English  practice;  until  the  rendition  of 
he  judgment  the  issuance  of  an  execution 
Tould  be  a  void  act,  and  would  have  no  founda- 
ion  on  which  to  rest.  The  lien  of  a  judg- 
uent  in  Tennessee  has  been  confined  by  statute 
o  the  date  of  its  rendition-  See  Nich.  &  Car. 
19.  It  would  be  singular,  therefore,  to  hold  that 
he  execution  (which  is  the  incident)  had  a  su- 
■erior  lien  to  the  judgment,  which  is  the  prin- 
ipaJ.  In  accordance  with  this  view,  the 
■iipreme  Court  of  Tennessee  say,  in  this  very 
ase:  "Under  our  practice,  the  proceedings  of 
he  term  are,  contrary  to  the  practice  of  the 
Dnunon  law,  separated  and  distinguished  by 
he  division  of  days;  the  record  shows  the  day 
B  which  the  judgment  is  rendered,  and  the 
ata  thereof  is  indorsed  upon  the  execution;  to 
he  end,  perhaps,  that  the  officer,  charged  with 
he  execution  of  the  process,  might  be  enabled 
tore  eaaily  to  discriminate  between  sueli  alien- 
tions  of  property  as  were  valid,  and  those 
rhich  were  void  as  against  the  judgment  and 
xecntion.  Inasmuch,  therefore,  as  under  our 
Lw  the  precise  day  on  which  judgment  is  ren- 
«red  is  fixed  and  ascertained  by  the  record,  it 
«cessarily  follows,  upon  common  law  princi- 
lea,  Uiat  it  cannot  relate  beyond  tluit  day  as 
gainst  bona  fide  purchasers  for  valuable  con- 
ideration;  nor  can  the  execution  issued  there- 
tk,  if  tested  of  the  same  term  as  the  judgment, 
B  against  such  purchaser,  relate  beyond  the 
Bta  of  the  judgment;  and  as  the  hour  of  meet- 
tg  of  the  court  on  each  day  of  the  term,  under 
*»r  practice,  is  also  aacerlained  by  the  record, 
be  relation  of  the  judgment  or  execution  can- 
ot  extend  beyond  that  hour." 
log*]  •This  investigation  into  the  fraction 
't  a  day,  for  the  aacertainment  of  truth,  where 
btfe  is  record  eridence  to  he  obtained,  is  amply 
L«Xi.  ad. 


Ur.  Justice  McLean  delivered  the  opinion  of 

the  court; 

This  case  is  brought  here  by  a  writ  of  error 
to  the  Supreme  Court  of  the  State  of  Tennes- 
see, under  the  twenty-fifth  section  of  the  Judi- 
ciary Act. 

The  jurisdiction  of  this  court  is  the  first  ques- 
tion to  be  considered.  The  plaintiff  sets  up  a 
lien  on  certain  personal  property,  under  a  judg- 
ment rendered  by  the  Circuit  Court  of  the 
United  States,  held  for  the  Middle  District  of 
Tennessee.  The  defendant  asserts  a  lien  under 
a  deed  of  trust  for  the  property,  from  Charles 
F.  Berry,  and  the  Supreme  Court  of  Tennessee 
held  that  the  lien  of  the  deed  was  paramount  to 
that  of  the  judgment.  This  brings  the  cose 
within  the  twenty-fifth  section,  as  the  decision 
was  against  the  right  asserted  by  Clements, 
under  the  authority  of  the  United  States. 

The  judgment  was  obtained  by  the  firm  of 
Inskeep,  Moulton  &  Woodrufi',  at  March  Term, 
1848,  for  $1,316.68,  against  Charles  F.  Berry. 
The  declaration  was  filed  on  the  Ist  of  March; 
rule  for  plea  by  the  Sth  of  March;  no  plea  be- 
ing filed  within  the  rule,  a  judgment  was 
entered  by  default.  On  the  10th  of  March 
"the  plaintifTs  appear  by  their  attorney,  and  a 
judgment  by  default  having  been  taken  in  this 
cause  on  the  8th  of  March,  1848,  and  no  motion 
having  been  made  to  have  the  same  set  aside, 
it  is  therefore  considered  by  the  court  that  said 
judgment  by  default  be  affirmed,"  etc. 

The  deed  of  trust  was  received  at  the  regis- 
ter's office,  fifty-one  minutes  aft«r  nine  A.  M,, 
on  the  lOth  of  March,  the  same  day  the  deed 
bears  date.  The  court,  it  seems,  was  opened  on 
the  10th,  at  ten  o'clock  A-  M.;  so  that  the  deed 
was  deposited  with  the  register  nine  minutes 
before  the  court  opened  on  that  day.  The  reg- 
ister, by  law,  is  required  to  enter  on  a  record 
the  exact  time  that  an  instrument  is  filed  for 
record,  and  the  lien  attaches  from  such  entry. 

Execution  was  issued  on  the  judgment,  tested 
the  first  Monday  of  March,  the  day  at  which 
the  term  commenced.  It  was  levied  upon  part 
of  the  goods  assigned  in  the  deed  of  trust,  and 
those  goods  were  replevied  by  Daniel  Berry, 
the  trustee,  from  Clements,  the  Marshal. 

It  is  the  uniform  prnctice  of  the  federal  and 
state  courts  of  Tennessee,  to  test  executions  as 
on  the  first  day  of  the  term;  and  the  lien  is 
held  equally  to  attach  to  all  the  judgments,  as 
regards  creditors,  entered  at  the  same  time. 
This  rule  would  *not  apply,  perhaps,  [•409 
to  a  bona  fide  purcliaser  of  real  estate  for  a 
va  hi  able  considerotion,  beyond  the  day  on 
which  the  judgment  was  rendered.  It  is  ad- 
mitted that  the  statute  of  29  Cliarles  n.,  as  to 
the  liens  of  judgments  and  executions,  is  not  in 
force  in  Tennessee;  and  that  the  lien  is  regu- 
lated by  the  common  law.  modified,  to  some 
extent,  by  statutes.  As  against  a  bona  fide  pur- 
chii9cr  of  personal  property,  the  lien  would  not 
attach  prior  to  the  award  of  execution.  But 
the  trustee  in  this  case  cannot  be  considered  a 
purchaser,  as  the  assignment  was  made  to  him, 
not  on  a  purchase  for  a  valuable  consideration, 
but  for  the  benefit  of  certain  creditors. 

It  would  present  a  singular  anomaly  in 
1\« 
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judicial  proeeedingB,  if  the  fruits  of  a  judgment 
could  be  defeated  by  a  transfer  of  all  tlie  prop- 
erty of  the  defendant,  on  the  day  of  its  rendi- 
tion; and  with  the  express  view  of  Bvoiding 
the  claim  of  the  plaintifT  in  the  judgment,  by 
giving  a  preference  to  other  creditora.  That 
■ueh  an  assignment  would  be  fraudulent,  as 
tending  to  delay  and  defeat  creditors,  is  clear, 
but  no  such  defense  was  made  in  the  State 
Court. 

The  deciBion  must  turn  upon  the  effect  of  the 
entries  made  on  the  minutes  of  the  Circuit 
Court.  The  term  of  the  court  commenced  on 
the  Sth  of  Harch.  The  declaration  was  filed 
on  the  iBt  of  March,  and  a  rule  for  plea  was 
taken  in  court  by  the  eth.  The  rule  of  court 
provides,  that  if  the  pleadings  are  not  filed  by 
the  defendant  on  or  before  the  first  day  of  the 
term,  the  court  may  on  that  day  fix  Uie  time 
when  the  pleadings  are  to  be  closed  and  judg- 
ment entered. 

The  plea  not  being  Sled  within  the  rule,  a 
judgment  by  default  was  entered.  Now,  a 
judgment  by  default  is  interlocutory  or  final. 
When  the  action  sounds  in  damages,  as  cove- 
nant, trover,  trespass,  etc.,  it  is  only  interlocu- 
tory, that  the  plaintiff  ought  to  recover  his 
damages,  leaving  tbe  amount  of  them  to  be 
afterwards  ascertained.  1  Tidd's  Pr.  668. 
But  where  the  amount  of  the  judgment  is  en- 
tered by  the  calculation  of  the  clerk,  no  further 
steps  being  necessary,  by  a  jury  or  otherwise, 
to  ascertain  tbe  amount,  tbe  judgment  is  final. 
And  of  this  character  was  the  judgment  en- 
tered on  the  eth  of  March.  The  action  was 
debt,  brought  upon  several  notes  of  band;  the 
default  admitted  the  execution  of  the  notes, 
and  the  judgment  which  followed  was  final, 
leaving  the  clerk  to  make  it  up  in  form.  The 
aflirmance  of  this  judgment  on  the  10th  of 
March  was  unnccrs»!ary,  as  the  judgment  of 
tbe  court  on  the  Sth  concluded  tbe  matter  in 
controversy.  It  was  a  mere  clerical  duty  to 
make  the  calculation  and  enter  the  judgment 
in  form;  and  the  entry  on  the  10th  can  be  con- 
sidered, in  regard  to  the  lien  in  question,  in 
4I0*]  effect  as  nothing  more  than  'the  per- 
formance of  this  clerical  duty,  which  had  been 
authorized  by  the  entry  on  the  8th.  It  w-.ia  an 
atGrmance  of  that  wliich  already  had  been 
fixed,  by  the  judgment  of  tbe  court.  What 
remained  to  be  done  was  matter  of  form,  as  it 
added  nothing  to  the  legal  effect  of  the  judg- 
ment by  default.  Had  the  defendant  been 
called  and  a  default  entered  against  him,  the 
case  would  have  stood  for  judgment  at  a  future 
call  of  the  docket.  But  under  the  rule  of  the 
court,  "the  pleadings  were  to  be  cloaod  on  the 
Sth  and  judgment  entered."  The  defendant 
failed  to  plead,  and  a  judgment  by  default  con- 
sequently followed.  Tlie  action  being  debt, 
founded  upon  notes  of  hand,  which  were  ad- 
mitted to  M  genuine  by  tbe  default,  the  court 
saw  that  no  inquiry  was  necessary,  and  the 
judgment  was  therefore  directed  to  be  entered. 
That  judgment  was  final  according  to  the  forms 
of  entering  judgments  at  the  common  law. 
The  omission  by  the  clerk  to  make  the  calcula- 
tion of  the  amount  of  the  judgment,  and  enter 
it  in  form,  on  the  Sth  of  March,  was  supplied 
by  tbe  entry  on  the  1 0th.  Such  entry,  there- 
fore, we  think,  may  be  considered  as  having 
n-Ialioa  to  the  first  judgment. 
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It  ia  said  to  be  a  legal  absurdity  to  nippou 
that  the  lien  of  the  execution  can  attach  prior 
to  the  judgment.  An  execution  can  be  M  no 
validity  which  has  not  a  judgment  to  support 
it.  But  the  judgments  entered  on  the  last  day 
of  the  term,  by  the  law  of  Tennessee,  have 
relation  to  the  first  day  of  the  term,  ao  as  to 
placB  all  the  judgments  entered  at  the  term  ot 
an  equality  in  regard  to  liens.  This,  it  is  said, 
is  proper  to  do  equal  justice  to  ereditora,  whim 
judgments  were  necessarily  entered  on  different 
days  of  the  term,  from  the  arrangement  of  thr 
causes  on  the  docket.  But  it  is  said,  that  i 
bona  fide  purchaser  for  a  valuable  considen- 
tion  would  limit  the  lien  of  the  judgment  uA 
execution  to  tbe  time  the  judgment  was  ren 
dered.  If  this  he  so,  it  is  not  perceived  howth« 
principle  can  be  applied  to  the  case  before  lu. 
unless  the  defendant  in  error  he  considered  ■ 
bona  fide  purchaser.  He  cannot  place  himself 
in  that  attitude.  He  holds  the  property  in 
trust  for  the  creditors  named,  having  paid  it 
the  time  no  consideration  for  it;  and  having 
as  may  be  presumed  from  the  circum stances,  i 
knowledge  that  the  assignment  was  madt  to 
avoid  the  effect  of  the  judgment  against  tbr 
assignor.  It  would  he  difficult  to  maintain 
that  this  was  a  bona  Sde  transactiim,  ud 
especially  that  it  was  entitled  to  the  favoraUr 
consideration  of  the  court.  In  no  sense  can  it 
he  considered  a  bona  fide  sale  for  a  valnaUe 
consideration.  The  trustee  is  mode  the  «^t 
to  pay  the  creditors  named,  and  he  repreteiiti 
their  interests  as  creditors.  But  if  tbe  property 
had  been  sold  bona  fide,  from  tbe  effect  of  tbe 
•judgment  by  default,  and  the  relation  [**li 
to  it  of  the  formal  judgment  of  affiiiniKe 
subsequently  entered,  the  lien  would  otttdi 
from  the  judgment  on  the  Sth. 

We  admit  that  the  lien  of  the  judgment  ml 
execution  in  the  federal  courts  arises  under  tl» 
state  laws;  and  that  the  lien  may  be  considtrtd 
as  a  rule  of  property,  and  a  rule  of  dcciiio" 
under  the  (liirty-fourth  section  of  the  Judiriuj 
Act  of  1780.  But  the  preparatory  stepi,  ^ 
which  the  judgment  is  obtained  and  the  liti 
established.  dcpi»nd  upon  the  practice  of  U" 
court;  and  that  practice  is  settled  by  the  feJ<nl 
courts,  and  not  by  the  courts  of  the' state,  T*' 
Process  Act  of  1828  "adopted  the  formi  »' 
mesne  process,  except  the  style  and  fonui  ioj 
modes  of  proceeding  in  suits  in  the  court"  i" 
the  United  States  held  in  those  states,  *"- 
subject,  however,  to  such  alterations  and  s^' 
tions  as  the  said  courts  of  the  United  Statu  i* 
spi'ctively  shall,  in  their  discretion,  deem  «*■ 
pedient,  or  to  such  regulations  as  the  Supw* 
Court  shall  prescribe." 

The  entry  by  the  register  of  the  precise  ti«» 
at  which  all  instruments  are  deposited  *''' 
liim  for  rccoril,  as  required  by  the  irt  rf 
Tennessee,  is  no  doubt  a  very  proper  i*P^' 
fion.  It  is  Bahitary  in  relation  to  instniroea" 
deposited  for  record  on  the  same  day.  In  '"* 
cases  the  priority  of  lime  may  be  nscerlsi*'^ 
with  certainty;  but  when  the  fractions  of  *^^ 
are  to  be  compared,  under  such  entries,  t*  ' 
judgment  lien,  the  propriety  Vt  the  rule  U  »* 
so  apparent.  The  case  before  us  would  prwest 
a  point  of  no  small  difficulty.  From  the  eatrr, 
the  trust  deed  appeHrf  to  have  been  depont'' 
for  record  nine  niiii'itea  before  the  eonrt  «•• 
opened.  And  this  is  to  render  inoperatin  "* 
UowaH  1>- 
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of  tlM  Judgment.  Now,  how  is  the  fact 
s  aMertained  with  certainty?  Where  shall 
izaot  itaudard  of  time  be  found  I    A  varia- 

of  nine  or  ten  minutea  is  not  uncommon 
chronometers;  and  the  timepiece  of  the 
iter,  it  is  supposed,  could  have  no  exclusive 
a  to  regulate  judgment  liens.  Whether 
or  bad,  it  would  answer  the  purpose 
^ed  by  showing  the  priorities  of  instru- 
tB  left  for  record.  But  the  teat  in  regard 
idgment  liens  would  be  uncertain  and  un- 
factory.  As  a  rule  of  property  it  would 
I  to  be,  at  leaat  in  many  cases,  unpractica- 
How  can  one,  live,  or  ten  minutes  be 
rtained  with  the  requisite  certain^,  to  lay 
foundation  of  a  right!  It  would  hardly 
ontended  that  the  entry  of  a  ministerial 
ir,  though  made  by  authority  of  law, 
Id  limit  or  defeat  a  judgment  lien  in  such 
ise.  No  other  decision  of  the  Supreme 
t  of  Tennessee  than  the  one  now  before  us 
>plicab1e  to  this  question.  And  if  the  case 
i  reviewed  is  to  constitute  the  rule  for  our 
ion,  as  insisted,  the  power  of  revision 
d  be  useless. 

*]  'Whilst  we  follow  the  construction  of 
ate  statute,  established  by  the  Supreme 
t  of  the  state,  care  must  be  taken  that 
jurisdiction  and  practice  shall  not  be  lim- 
or  controlled  b;  the  statutes  or  decisions  of 
itate,  beyond  the  acts  of  Congress, 
le  judgment  of  the  State  Cou)-t  is  reversed, 
the  cause  is  remanded  to  that  court  for 
ler    proceedings   in   conformity    with   this 


r.  Justice  Catron: 

'  rule  of  court  made  when  only  one  term 
held  in  the  year  for  the  districts  of  Ten- 
>e,  the  United  States  Circuit  Court  adopted 
le  requiring  a  copy  of  the  declaration  to  be 

out  with  the  writ,  in  all  cases  of  suits  on 
ten  agreements  for  the  payment  of  money, 
'o  the  plaintiff  desires  to  obtain  judgment 
ne  return  term.    If  a  copy  of  this  declara- 

is  served  with  the  writ  on  the  defendaut 
y  days  before  the  court  commences,  then 
defendant  is  required  to  plead   before  the 

day  of  the  term;  and  if  he  fails  to  do  so, 
the  duty  of  the  clerk  to  enter  judgment  by 
ult  at  his  office.  This  fact  he  reports  to 
Murt  in  all  cases.   And  then  such  further 

is  given  for  making  up  the  pleadings  as 

be  deemed  proper  by  the  court  itself;  thus 
iding  the  time  usually  three  days.  Dut  at 
:h  Term,  1848,  only  two  additional  days 
lead  were  allowed. 

lis  office  judgment  has  no  force  in  itself, 
ler  than  to  speed  the  final  judgment.  It 
da  over,  like  other  causes,  triable  on  an 
•,  When  it  ia  reached  on  the  docket  in 
course,  a  jury  inquires  of  damages;  or  If 
mm  be  certain,  then  a  regular  and  binding 
ment  ie  entered  of  record  by  the  court. 
I  execution  is  uniformly  awarded  in  terms 
he  flnal  judgment,  and  to  which  the  exc' 
>n  on  its  face  refers,  by  a  brief  recital. 
•  this  award  of  execution  the  fieri  facias 
ea,  and  binds  personal  property  of  the  de- 
ant. 


The  United  States  courts  are  governed  bf 
the  state  laws  creating  a  lien;  and  the  state- 
laws  are  settled  by  uniform  adjudications  that 
the  lien  attaches  by  a  final  judgment  and 
award  of  execution.  From  that  time  defend- 
ant's property  is  in  custody  of  the  law.  John- 
son T.  Ball,  1  Yerger,  292. 

In  this  case  there  is  no  allegation  of  fraud. 
The  debtor  transferred  his  property  to  a  trustee 
honestly  and  fairly,  according  "to  the  [*413 
face  of  this  record.  By  the  law  of  Tennesseer 
the  deed  of  trust  took  effect  the  moment  it  was 
delivered  to  the  register  to  be  recorded.  It 
was  his  duty  by  express  law  to  indorse  on  the 
deed  the  exact  time  of  delivery.  After  that,, 
all  liens  were  cut  off.  This  was  done  before 
the  judgment,  was  rendered.  It  matters  not 
whether  defendant  parted  with  his  property 
on  the  day  the  judgment  was  rendered,  or  on  a 
subsequent  day,  as  he  was  devested  of  it  the 
moment  the  trustee  delivered  the  deed  to  be  re- 
corded. If  it  was  otherwise,  and  the  execu- 
tion related  to  a  judgment  by  default  (which 
might  remain  unconGrtaed  for  months),  alle:i- 
ecutions  or  final  judgments,  where  a  default 
had  been  entered,  would  bind  from  the  first 
day  of  the  term,  and  overreach  sales  made  by 
retail  dealers  to  an  alarming  extent;  a  doctrine 
unknown  and  altogether  inadmissible  in  the- 
State  of  Tennessee,  or  elsewhere,  so  far  as  I 

The  Supreme  Court  of  Tennessee  (to  revise- 
whose  decision  this  writ  of  error  is  prosecuted) 
laid  down  the  law  correctly,  as  I  think,  in  its 
opinion  in  this  cause,  and  I  am  of  opinion  that 
the  judgment  ought  to  be  affirmed.  And  I 
am  instructed  to  say  for  my  brother  Nelson, 
who  heard  the  cause,  but  is  now  absent,  that 
this  is  bis  opinion  also. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Tennpssre,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now- 
here ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, with  costs;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Su- 
preme Court,  for  further  proceedings  to  be 
had  therein  in  conformity  to  the  opinion  of  this 
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Itinots  Statute  of  Limitations  does  not  run  i 
favor  of  a  purchaser  under  tax  deed,  void  o 
its  face  for  irr^ularities — Evidence. 


s  of  LImltatloaa  passed 


U  ed. 


Note. — Adverse  possession,  what  Is  necfssar;  to- 
conntitiitp,  requlsLtea  ol.  occupaDcy  neces^arv.  See 
not™  to  B  L.  ed.  D.  S.  398 :  8L.  ed.  II.  8.  82*  ;  4<f 
L.  ra.  U.  8.  216- 

Snli'  of  land  for  taxes,  strict  compUaDC«  with  the. 
■laiute  neceasarr.    See  note  to  4  L.  ed.  U.  B.  .MS. 


Sdpkeue  Coubt  ot  the  United  Statu. 


a  bad  been  In  paiBegsIau  af  tbe  land  by  actual 
lat-Bce  therton,  haylns  a  connected  title  In  law 
equity  deduclble  of  record  ttom  tbe  Stale  or 
United  Stales,  or  Irom  any  public  officer  ot 
.........^  by  the  laws  ot  tbe  State 

elf  by  pleading  tbat  be  bad  been 
._  ,. — oresaldtop  seven  years. 

But  wbere  a  defendant  offered  a  deed  In  evidence, 
purporting  to  be  a  deed  from  an  oBlcer  authorized 
10  Hell  for  taxes,  and  the  deed  upon  Its  face 
showed  that  the  otBcer  had  not  compiled  with  the 
r«c|ulgitlong  of  the  statute,  tbU  waa  a  void  deed, 
made  In  vlolatloD  o(  law,  and  did  not  bring  the 
defendant  within  the  beneBt  of  tbe  Statute  of 
Limitations. 

He  must  have  a 


THIS  case  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  iTiatrict  of  Illi- 
nois, upon  t.  certificate  of  divieioa  in  opinion 
between  tlie  judges  thereof. 

The  wliole  ease  was  contained  in  the  certifi- 
cate, which  was  as  follows: 
"The  United  States  of  America,  District  of  1111- 

"At  •  Circuit  Court  of  tbe  United  States, 
begun  and  held  at  Springfield,  for  the  District 
of  Illinois,  on  Monday,  the  7th  daj  of  June, 
in  the  fear  of  our  Lord  1H4T,  and  in  the  seven- 
ty-first year  of  our  independence. 

■■Proaent,    the    Hon.   John    MeLewi   and    the 

Hon.  Nathaniel  Pope,  Esquires. 

"Joshua    J.    Uoore    v.    James    Brown,    Alfred 

Brown,  Harmon  Hogan,  and   Joseph   Froward. 

"State  of  the  Pleadings. 

"This  ia  an  action  of  ejectment,  brought 
tinder  the  statute  of  the  State  of  Hlinois,  and 
plea  not  guilty  of  withholding  the  premises, 
according  to  the  same  statute. 

"This  cause  coming  to  trial  this  term,  the 
plaintiff  proved  title  in  hiniself,  regularly  de- 
rived from  the  United  States,  and  by  special 
apjcement  the  possession  of  the  defendants  waa 
admitted. 

"The  defendants  then  proposed  to  prove 
that  they  had  been  possessed  of  the  premises 
in  question  by  actual  residence  thereon,  having 
a  connected  title  thereto  in  law  or  equity,  de- 
ducible  of  record  from  a  public  officer  of  the 
State  of  Illinois,  authorized  by  the  laws  of 
the  State  to  sell  land  for  the  non-payment  of 
taxes,  for  the  term  of  seven  years  next  proced- 
41S'']  ing  *the  commencement  of  this  suit; 
and  as  the  first  link  of  evidence  towards  mak- 
ing such  proof,  stating  that  tliey  would  follow 
it  up  by  otiier  complete  proofs,  offered  in  evi- 
dence a  deed  made  by  the  Auditor  of  Pub- 
lic accounts  of  the  State  of  Illinois,  which 
deed  is  in  the  words,  figures,  and  seal  follow- 

"'The  Auditor  of  Public  Accounts  ot  the 
State  ot  Illinois,  to  all  who  shall  see  these 
presents,  greeting:  Know  yc,  that  whereas  I 
did,  on  the  Bth  day  ot  December,  1823,  at  the 
town  of  Vandalia,  in  conformity  with  oil  thi 
requisitions  of  the  several  acts  Jn  such  case) 
made  and  provided,  expose  to  public  saleacer 
tain  tract  of  land,  being  the  south  half  of  sec 
tion  thirty-five,  township  twelve  north,  in  rangi 
one  west  of  the  fourth  principal  meridinn.  foi 
the  sum  ot  $10.B1,  being  tlii'  nmonnt  of  the 
tax  of  the  years  1821  and  1S22,  nith  the  inter- 
«ni  .111(1  coals  char(jculiie  on  said  tract  of  land, 
7S2 


And  whereas,  at  the  time  and  pUce  ■fnii— M. 
Stephen  Davis  offered  to  pay  the  aiorettaid  ma 
ot  money  for  the  whole  of  said  tract  of  land, 
which  was  the  least  quantity  bid  for;  aiid  tht 
said  Stephen  Davis  has  paid  the  sum  of  110,81 
into  the  Treasury  of  the  State;  I  have  granted, 
bargained,  and  sold,  and  by  these  presenta,  ai 
auditor  of  the  aforesaid  State,  do  grant,  bai' 
~ '  and  sell,  the  whole  of  said  south  half  of 
)n  thirty -five,  in  township  twelve  north,  ii 
range  one  west  ot  the  fourth  principal  merid- 
ian, to  Stephen  Davis,  his  heirs  and  aamgm. 
To  have  and  to  hold  said  tract  of  land  to  ths 
said  Stephen  Davis  and  his  heirs  forerer;  tnb- 
ject,  however,  to  all  the  rights  of  ndemptioa 
provided  for  by  law. 

"  'In  testimony  whereof,  the  said  aoditor  iu 
hereunto  subscribed  his  name  and  affixed  hit 
seal,  this  20th  day  of  June,  1632. 

"J.  T.  B.  SUpp,  Anditor. 

State  of  Dlinois,  State  Recorder's  Offica,  m. 

"  'I  certify  that  the  within  deed  has  bwi 
duly  recorded  in  this  office,  in  ToL  ?,  pagstSL 
Given  under  my  hand  and  seal  of  office,  it 
Vandalia,  this  3Ist  day  ot  May,  A.  D.  1831. 

'James  Whitlock,  SUU  RecordK. 

"  'Fees  i3%  record. 

37  Vi  cert,  and  seaL 

$0.91%.' 

it;  to  the  introduction  o 
deed  the  plaintiff  objects,  on  the  ground  tlitti 
by  reference  to  the  face  of  the  deed,  and  tte 
law  as  it  then  stood  ('An  Act  entitled  An  Act 
tor  levying  and  collecting  a  tax  on  land  ud 
other  property,'  approved  February  18,  ISZl), 
it  appeared  that  the  sale  for  the  non-paymoitrf 
'taxes  had  been  made  by  the  avditorat [*41l 
an  earlier  day  than  he  could  according  to  It* 
possibly  do.  And  so  it  occurred  as  a  queatiM 
whether  said  deed  was  admissible  in  evideaet 
for  the  purpose  and  in  the  connection  tor  ud 
in  which  the  defcniinnts  offered  it,  the  objc- 
tion  aforesaid  notwithstanding;  on  which  qiM- 
tion  the  opinions  of  the  judges  were  opposed. 
Whereupon,  on  motion  that  the  point  on  "IW 
the  disagreement  has  happened  may  during  tk 
term  be  stated,  under  the  direction  of  tk* 
judges,  and  certified  under  the  seal  of  the  court 
to  the  Supreme  Court,  to  be  finally  decided,  il 
is  ordered,  that  the  foregoing  statement  of  tb 
case  and  facts,  made  under  the  direction  ot  tkc 
judges,  be  certilied  according  to  the  reqneit  <• 
the  phiintiff.  and  the  law  in  that  case  madeiK 
provided." 

It  was  argued  tor  the  plaintiff  in  a  pri»W« 
argument  prepared  by  A.  Williami,  Esq.,  *^ 
"■as  not  an  attorney  ot  this  court,  and  thertfi*' 
(ho  argument  was  adopted  and  signed  bj  *■ 
Butterfield.  No  counsel  appeared  tor  tit  ^ 
fcndants. 

The  argument  for  the  plaintiff  was  m  f"' 
lows: 

This  was  an  action  of  ejectment  brougU'? 
the  plaintiff,  Moore,  against  the  said  dff*"' 
ants,  in  the  Qrcuit  Court  of  the  United  SMr* 
tor  the  District  ot  Illinois. 

On  the  trial,  at  the  June  Term  of  1B4'. '>< 
plaintiff  proved  title  to  the  land  sned  («  '■ 
himself,  and  that  the  defendants  were  in  powj^ 
sion  of  the  same  at  the  commencement  ot  t*" 
suit,  ana  rested  tiis  case.     ( 

^  ^'    Romil  ■>■ 
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TIm  defendanta  tben,  !■  order  to  malce  out  ■ 
ifenM  under  the  limitation  Act  of  IllinoU 
aesed  in  1836,  offered  in  evidence,  s^  the  foun- 
atioD  of  their  title,  a  deed  from  the  Auditoi 
f  Public  Accounts  for  the  State  of  Illinois 
hich  in  set  out  at  length  in  the  record.  It  pur- 
orta,  on  ita  face,  to  have  been  executed  by 
irtue  of  a  sale  made  on  the  9th  d&j  of  Dect 
er,  1823,  for  the  non-payment  of  taxea  uii 
)e  Revenue  Act  passed  February  IS,  1S23. 

Upon  the  fldndsaibility  of  this  deed  aa  i 
;nce,  tbe  judges  were  opposed  in  opinion. 

The  Revenue  Act  of  1823  requires  the  oi 
"s  of  lands  to  pay  the  tax  thereon  into  the 
tate  Treasury  on  or  before  the  let  day  of  Oc- 
iber,  and  tbe  seventh  section  provides  that,  if 
ley  shall  fail,  refuse  or  neglect  to  pay  the 
ixes  aforesaid,  it  shall  be  tbe  duty  of  the  su- 
itor to  make  a.  transcript  from  his  books  of  all 
ich  delinquents,  char^ging  the  tax  with  ai  ' 
Test  at  the  rate  of  six  per  centum  per  am 
lUl  paid,  and  all  costs  which  may  ace 
id  cauae  the  same  to  be  advertised  in  the  paper 
inted  at  the  seat  of  government,  or  in  some 
11*}  other  'paper  punted  in  the  State,  for 
tree  weeks,  giving  notice  of  the  day  of  sale,  the 
at  of  which  publications  shall  be  at  least  two 
ontha  before  the  day  of  sale,  and  the  auditor 
■all  proceed  to  aell,  on  the  day  fixed  in  such 
Ivertisement,  the  whole,  or  so  much  of  each 
act  as  will  pay  the  tax,  interest  and  costs. 

It  will  be  seen  from  the  foregoing,  that  the 
iditor  could  not  possibly  be  authorized  to  sell 
■fore  the  16th  of  December,  and  as  the  deed 
lows  that  the  sale  was  made  on  the  9th  of 
ecember,  it  is  absolutely  void,  as  appears 
pon  its  own  face.  It  was  therefore  clearly 
Admissible  aa  avidence  of  title,  and  the  only 
Mstion  presented  for  the  decision  of  the  court 
,  whether  it  was  admlBsihle  as  evidence  of 
I  connected  title  in  law  or  equity,"  within 
te  meaning  of  the  Limitation  Act  of  1835. 
he  second  section  of  that  Act  is  in  these  words: 
Bvery  real,  possessory,  ancestral  or  mixed 
itioD,  or  writ  of  right  brought  for  the  recovery 
'  any  lands,  tenements  or  hereditaments,  of 
bich  any  person  may  be  possessed  by  actual 
■«idence  thereon,  having  a  connected  title  in 
w  or  equity,  deducible  of  record  from  this 
tate  or  the  United  Stat<>s,  or  from  any  public 
ficer  or  other  person  authorized  by  the  laws 
'  tbe  State  to  sell  such  land  for  the  non-pay- 
ent  of  taxes,  or  from  any  sheriff,  marshal, 
'  other  person  authorised  to  sell  such  land  on 
.'ecution,  or  any  order,  judgment,  or  decree 
any  court  of  record,  shall  be  brought  within 
Ten  years  next  after  possession  being  taken  as 
oresaid,"  etc.  This  Act  is  found  on  page  349 
the  Revised  Statutes  of  1843,  sec.  8. 

It  is  freely  admitted,  that  the  Legislature  did 
>t  intend,  by  the  words  "a  connected  title  in 
w  or  equity,"  a  perfect  and  indefeasible  title, 
!cauBe  such  a  title  would  nped  no  legislative 
'otection;  but  we  insist  that  they  never  in- 
tided  to  extend  this  protection  to  a  person  in 
■asessioit  under  a  deed  absolutely  void  upon  its 

That  they  did  not  so  intend  will  most  mani. 
Mtly  appear  from  an  examination  of  two 
ber  acts  on  the  same  subject,  still  in  full  force. 
be  first  was  passed  in  1827,  and  provides, 
hat  every  real,  possessory,  ancestral,  or 
ixed  action,  or  writ  of  right,  brought  for  the 


recovery  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  brought  within  twenty  years 
next  after  the  right  or  title  therto,  or  cause  of 
such  action,  accrued,  and  not  after."  See  Re- 
vised Statutes  of  1845,  p.  349,  sec.  7. 

Something  more  than  mere  naked  possession 
is  ncci'ssary  to  constitute  a  bar  under  this  act. 
The  poaseasion  must  be  adverse,  and  though  it 
is  not  easy  to  determine,  in  all  cases,  what  is  ad- 
verse possession,  it  may  be  affirmed  that  it  must 
be  a  possession  'held  by  a  person  claim-  [*41S 
ing  the  land  in  his  own  right.  Bell  v.  Fry,  S 
Dana,  344.  In  Tillinghast'a  Adams  on  Eject- 
ment, p.  4S1,  it  is  laid  down  as  a  rule,  that,  "to 
constitute  a  valid  and  effectual  adverse  posses- 
sion, it  is  necessary  that  it  be  commenced  under 
color  and  claim  of  title."  And  at  p.  453  it  is  said: 
"But  no  act  or  deed  which  is  void  can  be  the 
foundation  of  an  adverse  possession,  for  it  can 
give  no  color  of  title."  See,  Den,  ex  dem. 
Walker,  v.  Turner,  9  Wheat.  641. 

In  Jackson,  ex -dem.  Ten  Eyck,  v.  Frost,  6 
Cowen,  360,  361,  Savage,  Chief  Justice,  deliver- 
ing the  opinion  of  the  court,  says:  "I  am 
aware  that  it  was  said,  in  tbe  case  of  Jackson 
V.  Thomas,  IS  John.  301,  that  if  a  man  enters 
on  land  without  claim  or  color  of  title,  and  no 
privity  exists  between  him  and  the  real  owner, 
and  such  person  afterwards  acquires  what  he 
considers  a  good  title,  from  that  moment  his 
possession  becomes  adverse.  This  doctrine 
must  not  be  understood  as  authorizing  the  pur- 
chaser to  consider  a  naked  possession  a  good 
title.  It  must  be,  as  I  understand  the  law,  such 
a  title  as  the  law  will,  prima  facie,  consider  a 
good  title.  Otherwise,  there  would  be  no  uni- 
formity. The  character  of  the  possession  might 
be  made  to  depend  upon  the  understanding  of 
the  tenant;  and  the  same  possession  which 
would  be  a  good  defense  to  one  would  be 
worthless  to  another,  and  hence  a  possession 
under  a  French  grant  was  held  not  to  be  adverse, 
because  such  a  grant  could  not  possibly  be  the 

of  a  good  title." 

said  in  Dufour  v.  Camfranc,  II  Martin, 
716,  that  a  title  "void  in  itself  will  prevent  him 
favor  it  was  executed  from  pleading 
prescription."  Sec,  also,  1  Martin,  N.  S.  324; 
4  Martin,  N.  S.  224.  It  is  doubtful  from  these 
authorities,  whetlier  the  auditor's  deed  would 
be  even  sufficient  to  constitute  adverse  posses- 
jion,  and  there  is  certainly  no  pretext  for  say- 
ing that  it  amounts  to  anything  more  than 
color  of  title,  and  the  Legislature  clearly  in- 
tended,   by    the    words    "a   connected    title    in 

equity,"  something  more  than  color  of 

)  they  have  provided  that  a  possession 
hold  under  the  one  for  seven  years  should  be  a 
bar,  whilst  under  the  other  they  require  a  pos- 

of  twenty  years  to  constitute  the  bar. 

again.  On  the  2d  of  March,  183!),  the 
Legislature  passed  an  Act  "to  quiet  pOMsessions 
and  confirm  titles  to  land,"  which  provided, 
among  other  things,  that  "hereafter  every  per- 
son in  the  actual  possession  of  lands  or  tene- 
ments, under  claim  and  color  of  title,  made  in 
good  faith,  and  who  shall  for  seven  successive 
years  after  the  passage  of  this  Act  continue  in 
such  possession,  and  shall  also,  during  said 
time,  pay  all  taxes  legally  assessed  on  such 
lands  or  tenements,  shall  be  held  and  adjudged 
o  be  the  legal  owner  of  said  lands  or  ['4  in 
to  the  extent  and  according  to  the 
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purport  of  bis  or  her  paper  title."  3e«  Sea- 
aion  Acts  1838  and  1S39,  p.  200;  «liO  found  ii 
Revised  Statutes  of  1845,  p.  104,  sec.  8. 

Thia  act  passed  when  the  two  former  acts  wert 
in  force,  without  attempting  to  repeal  either  of 
them,  requires,  in  addition  to  seven  yeare'  actual 
poseession  under  "claim  and  color  of  title,"  that 
the  color  of  title  should  be  made  in  good  faith, 
and  also  requires  the  pajment  of  taxes  for  seven 
jears;  showing  clearly  that  the  Legislature  in- 
tended by  the  Act  of  1835 somethingmore than 
claim  and  color  of  title.  These  acti  neri 
re-enacted  in  1845.  See  Revised  Statutes  of 
1846,  as  above  quoted. 

Taken  together,  they  show  the  legislative 
tention  to  be,  1st,  that  where  a  person  rests  '. 
defense  upon  adverse  possession  merely,  he 
must  show  a  possession  of  twenty  years;  2d, 
that  where  he  relies  upon  a  possession  held  under 
claim  and  color  of  title  merely,  he  must  show, 
in  addition  to  seven  years'  possession,  that  the 
color  of  title  was  made  in  good  faith,  and  also 
that  he  had  paid  the  taxes  for  seven  success!'" 
years;  and  3d,  that  when  he  relies  on  possessit 
under  a  connected  title  in  law  or  equity,  eb  . 
he  must  show,  in  addition  to  his  title,  seven 
years'  actual  possession,  by  residence  on  the 
land.  I  repeat,  then,  that  it  is  evident  that  the 
legislature  meant  by  the  words,  "a  connected 
title  in  law  or  equity"  something  more  than 
"claim  and  color  of  title  made  in  good  faith." 
What,  then,  did  they  mean!  They  most 
clearly  intended,  as  Chief  Justice  Savage  ex- 
presses it,  "such  a  title  as  the  law  will  prima 
facie  consider  a  good  title;"  or,  as  expressed  by 
the  Supreme  Court  of  Kentuekv,  "a  title  which 
Is  good  when  tested  by  itself. 

This  is  the  reasonable  construction  upon 
general  principles  of  law,  strengthened  by  the 
several  Acts  of  the  Legislature  on  the  subject. 
But  there  is  another  view  which  renders  it  im. 
perative.  The  Act  of  1835  was  copied  from 
the  Kentucky  Act  of  Limitation  of  February 
»,  1808.  The  words,  "a  connected  title  in  law 
or  equity  deducible  of  record,"  etc.,  are  copied 
literally  from  the  Kentucky  statute,  and  of 
course  they  were  adopted  with  the  construction 
which  they  had  previously  received  from  the 
courts  of  Kentucky.  In  the  case  of  Skylcs' 
Heirs  v.  King's  Heirs,  decided  by  the  Supreme 
Court  of  Kentucky  in  1820  (fifteen  years  before 
these  words  were  copied  into  the  Illinois  stat- 
ute), and  reported  in  2  A.  K.  Marshall,  387,  the 
court  say:  "The  true  construction,  then,  of 
the  words  of  the  statute,  'a  connected  title  in 
law  or  equity  deducible  from  the  Common- 
wealth,' does  and  must  mean  such  title  when 
420*]  tested  'by  its  own  face,  and  not  tried 
by  the  title  of  others.  If  the  defendant's  title 
should  be  a  connected  title  in  law  or  equity, 
supposing  no  other  to  exist  on  the  ground,  then 
if  he  proves  seven  years'  possession  holding 
under  it,  the  statute  shall  aid  him,  although 
the  plaintiff  may  be  able  to  show,  by  the  pro- 
duction of  bis  own  title  or  that  of  others,  that 
the  title  did  not  in  law  or  fact  pass  to  the  de- 
fendant." 

The  deed  offered  in  eviiience  in  this  ease  was 
not  such  as  the  Jaw  would  prima  facie  consider 
good.  It  is  not  good  when  tested  by  its  own 
face,  but  it  is  absolutely  void  upon  its  own 
fsce.  It  was  contended  on  the  other  side,  that 
th>^  deed  was  not  void  upon  its  face,  because  it 
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only  appears  to  be  void  when  the  facti  ftppeir- 
in^  upon  its  face  are  compared  with  the  law.  la 
this  sense,  no  deed  can  1>e  void  on  Its  face.  Deeds 
are  valid  or  void  according  as  they  are  in  cod- 
formity  with  or  in  violation  of  the  law,  and 
they  can  neither  be  pronounced  valid  ot  void 
but  by  applying  to  them  the  law.  The  court 
is  supposed  to  know  and  apply  the  taw  to  the 
deed,  and  when,  from  this  knowledge  of  the 
law  and  an  inspection  of  the  deed,  a  court  is 
enabled  to  pronounce  it  void,  then  it  is  vcrid 
upon  its  face;  but  when  its  invalidity  is  shown 
by  evidence  dehors  the  deed,  then  it  is  not  toid 
upon  its  face.  The  statute  requires  a  con- 
nected title  in  law  or  equity  deducible  of  rec- 
ord from  this  State,  or  the  United  States,  or  from 
any  public  officer  or  other  person  authorized  bj 
the  laws  of  this  State  to  sell  such  land  for  the 
non-payment  of  taxes,  or  from  any  sheriff  oi 
marshal,  or  other  person  authoriECd  to  sell  such 
land  on  execution,  or  under  any  order,  judg- 
ment, or  decree  of  any  court  of  record.  Tba 
title  is  to  be  deduced  from  one  of  four  sources. 
In  thia  case  it  is  attempted  to  deduce  it  from 
■  person  authorized  by  law  to  sell  the  land  fat 
the  non-payxaent  of  taxes.  If  tiiis  dednctioii 
of  title  can  be  made  out  In  this  case,  throDf|h 
a  void  deed,  it  may  be  so  done  in  each  of  tbt 
other  cases.  It  will  hardly  be  contended  thtt 
a  title  could  be  deduced  from  the  State  or  tiis 
United  States  through  a  patent  void  on  its  fice, 
or  that  title  could  be  deduced  from  a  sheriff  c* 
marshal  through  a  void  deed,  or  one  foundri 
on  a  void  judgment  (see  Walker  v.  Tumr, 
e  ^Vheat.  641) ;  or  that  a  sheriff's  deed  of  tht 
land  of  A,  under  a  judgment  against  B,  would 
be  such  a  title  as  the  law  requires. 

The  law  requires  a  connected  title.  The  «■ 
ditor's  deed  was  one  link  in  the  chain  of  title, 
is  in  no  respect  distinguishable  from  tte 
other  links  in  the  chain;  and  if  thia  first  link  is 
the  chain  may  be  furnished  by  a  void  deal,  *» 
may  each  of  the  other  links  in  the  chsin.  ^ 
deducing  title  from  the  United  States  undo 
this  statute  in  the  circuit  courts  of  ths  etite,! 
•party  is  universally  required  to  show  [Nil 
a  valid  patent  and  chain  of  valid  deeds,  dul; 
authenticated,  from  the  patentee  to  the  defend' 

'  and  this  is  the  universal  sense  of  tbe  pi*' 
on  in  the  State.  No  case  involving  theeM- 
struction  of  the  statute  has  ever  been  deaded 
by  the   Supreme  Court  ot  Iliinois. 

The  title  must  be  deduced  from  a  person  U' 
thorized  by  law  to  sell  such  land  for  the  son- 
payment  of  taxes,  Tlie  auditor  was  not  to- 
thorized  to  sell  this  or  any  other  land  it  th 
when  the  deed  shows  the  sale  to  l*" 
made.  He  had  no  general  authority  to 
sell  lands,  but  only  to  sell  such  lands  as  have  bfffl 
listed  with  and  advertised  by  him,  and  th'e 
only  in  the  manner  prescribed  by  law.  In  i*'- 
erence  to  a  deed  made  under  this  same  Act,""' 
where  the  di-fect  did  not,  as  in  this  inatsniSi 
appear  on  the  face  of  the  deed,  the  Supre"' 
Court  of  Illinois  say:  "The  publication  "' 
■e  of  sale  by  the  auditor,  as  requife^  V 
law,  is  not  one  of  these  fuels  inferred  from  W' 
deed,  nor  is  the  proof  thereof  thrown  upon  tbe 
former  owner.  The  duty  of  the  auditor  to  J"-^ 
lish  this  notice  is  imperative.  His  authority" 
soil  is  limited,  by  the  express  words  of  ^^Ti 
to  the  land  advertised  as  aforesaid,  and  «•  'J* 
rule   of   law   which   required  the   purdiM*  ** 
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>w  tlie  perfomuuiM  of  thia  preKquiBite  was 
t  chuigM  bf  the  Aet  of  1827,  fae  Bhould  there- 
e  have  adduced  evidence  to  that  effect.  With- 
t  proof  of  this  fact,  the  auditoi'B  deed  was  not 
denoe  of  the  re^Iaritf  and  legality  of  the 
e,  and  conaequeutl;  conveyed  no  title  to  the 
rehaeer."    Garrett  v,  Wiggina,  1  Scam.  337; 

0  Hile  V.  Leonard,  1  Scam.  140;  and  Wiley 
Bean,   1   Gilm.  302. 

It  may  be  remarked,  that,  although  the  Su- 
:me  Court  of  Illinois  have  held,  in  relation 
sales  under  the  revenue  law  of   1629.  that 

1  auditor's  deed  alone  was  prima  facie  evi- 
ice  of  title,  yet  they  have  never  so  held  in 
atioit  to  Bales  under  the  revenue  law  of 
£3,  under  which  the  sale  in  this  case  was 
ide,  and  the  decisions  above  quoted  have 
rer  been  questioned. 

rhe  deed,  then,  was  not  evidence  of  a  title 
iueible  from  a  person  authorized  by  law  to 
I  such  land,  etc.  The  auditor  derived  his 
thority  from  the  law.  The  law  was  his  war- 
it  or  power  of  attorney  to  sell  the  land  of 
ither  without  his  consent,  and  iB  certainly 
Jtled  to  no  more  favorable  construction  or 
tjuderation  than  a  power  of  attorney  volun- 
ily  executed  by  the  owner  of  the  land,  au- 
irizing  Its  sale  in  a  certain  prescribed  mode. 
en  suppose  the  auditor  to  have  made  this 
B  under  such  power  of  attorney,  executed  by 
I  owner,  authorizing  the  sale  on  preciBcly 
I  terms  prescribed  by  this  statute,  and  the 
litor  had  sold  in  precisely  the  same 
2*]  •manner  that  he  did  in  this  case,  would 
f  person  pretend  that  his  deed  would  be 
dence  of  title  for  any  purpose  whatever! 
rhe  Legislature  intended  to  extend  thi 
itection  to  persons  who  occupied  land  ur 
r  a  conne^ed  title,  prima  facie  goot  , 
ainst  proof  aliunde,  which  would  rebut 
destroy    such    prima    facie    title.      There 

no  hudship  in  requiring  a  person  to 
ow  the  law,  and  to  take  notice  of  defects  ap- 
aring  upon  the  face  of  his  own  title.     There 

reason  and  policy  in  protecting  a  person 
10  baa  a  title,  good  prima  facie,  against  evi- 
nce or  fatfts  the  existence  of  which  he  has 
t  the  means  of  knowing.  It  is,  on  the  other 
n^  but  justice  to  the  owner  who  is  to  lose 
1  land  by  so  short  a  limitation,  that  the  stat- 
)  should  be  restricted  to  persons  holding  un- 
r  K  title  prima  facie  good.  This  construction 
■serves  the  policy  of  the  law  in  helping  the 
tilaut  and  not  the  careless.  It  preEerres  the 
11-founded  distinction  between  tnistakes  of 
V  and  fact.  The  law  always  relieves  against 
!  latter,  but  never  against  the  former.  It  hai 
)  advantage  of  certainty,  whilst  the  opposlti 
utruction  would  introduce  all  the  mischiefs 

uncertainty,   without   furnishing   any   land 
trk  for  the  guidance  of  courts  and  parties. 
(n  Louisiana  a  person  may  prescribe  for  land 

which   he  has  held  the  posseasion   under 
It  title,  which  is  defined  by   the  Civil  Code 
that  State  to  be  "a  title  which  the  possessor 
ij    have    received    from    any    person    whom 

nonestly  believed  to  be  the  real  owner." 
Dnder  this  law  it  has  been  held  that  "if  the 
.le  under  which  the  acquisition  is  made  he 
U  in  itself,  from  defect  of  form,  or  discloses 
eta  which  Bhow  the  jierson  from  whom  it  i^ 
quired  has  no  title,  it  cannot  form  the  bsM>' 

this  prescription,  because  the  party  acquir 


ing  must  be  presumed  to  know  the  law,  and 
consequently  wants  the  animo  domini  which  is 
indispensable  in  cases  of  this  kind;  but  where 
the  title  is  free  from  these  defects,  and  the 
property  is  not  transferred  by  want  of  title  in 
i.be  person  making  the  transfer,  then  it  forms 
:i  good  ground  for  the  prescription;  or,  in  other 
M'ords,  the  inquiry  is  whether  the  error  be  one 
j{  fact  or  of  law."  Frique  v.  Hopkins  et  al.  4 
-Martin,  N.  S.  224. 

The  Occupying  Claimant  Act  of  Kentucky 
provides,  "that  if  any  person  hath  peaceably 
seated  or  improved,  or  shall  hereafter  so  seat 
or  improve  any  lands,  supposing  them  his  own 
by  reason  of  a  claim  in  law  or  equity,  the 
foundation  of  such  claim  being  of  public 
record,  but  which  lands  shall  prove  to  belong 
to  another,  the  charge  and  value  of  seating  and 
improving  sh^  be  paid  by  the  right  owner  to 
auch  seater,"  etc,  2  Morehead's  Stat.  1231. 
In  the  construction  of  this  statute,  the  courts 
of  Kentucky  adopt  the  same  distinction  be- 
tween error  *of  fact  and  of  law,  hold-  [*423 
ing  that  persons  who,  by  a  knowledge  of  the 
law,  might  know  they  aad  no  title,  were  not 
within  the  meaning  of  the  statute.  Barlow  v. 
Bell,  4  Bibb,  106;  Clay  v.  Miller,  4  Bibb,  461; 
V^oung  V.  Murray,  3  A.  K.  Harsh.  SS. 

Under  the  Tennessee  limitation  law,  which  re- 
quired seven  years'  possession  under  a  title 
founded  upon  a  patent,  it  was  held  that  a  sber- 
itTs  deed,  founded  on  a  sale  under  a  void 
judgment,  was  not  a  title  within  the  meaning 
of  the  law.  Walker  v.  Turner,  6  Peters,  688. 
In  this  case  the  advertisement  stands  in  the 
place  of  the  judgment.  In  the  Tennessee  case 
the  judgment  and  execution  gave  authority  to 
the  sberiff  to  sell.  In  Illinois,  according  to  the 
decision  in  the  case  of  Garrett  v,  Wiggins,  1 
Scam.  335,  the  advertisement  authorized  the 
auditor  to  sell,  and  the  advertisement  in  this 
case,  if  any  was  made,  being  void,  his  deed 
was  not  a  title  within  the  meaning  of  the  Dli- 
noia  limitation  law,  unless  the  summary  and  ex- 
parte  sales  are  to  be  more  favored  than  sales 
made  under  judgment  and  execution,  which 
will  scarcely  be  contended. 

In  the  case  of  Powell  v.  Harman,  2  Peters, 
241,  the  defendant  proved  that  he  had  been  in 
peaceable  possession  of  the  land  for  more  than 
seven  years,  holding  adversely  to  the  plaintiff 
under  a  deed  from  the  sheriff  of  Montgomery 
County,  founded  upon  a  sale  for  taxes,  but 
which  sale  was  admitted  to  be  void  because 
the  reouisites  of  the  law  in  regard  to  the  sales 
of  land  for  taxes  had  not  been  complied  with. 

On  the  trial  it  occurred  as  a  oMestion  wheth- 
er a  void  deed  is  such  a  conveyance  that  a  pos- 
session under  it  will  be  protected  by  the  stat- 
ute of  limitations. 

The  judges  being  opposed  upon  this  ques- 
tion, it  was  referred  to  the  Supreme  Court  for 
its  opinion.  Chief  Justice  Marshall,  in  giving 
the  opinion  of  the  court,  says:  "The  question 
now  referred  to  this  court  differs  from  that 
which  was  decided  in  Patten's  Lessee  v.  Easton, 
I  Wheat.  476,  in  this,  that  the  defendant, 
who  sets  up  a  poBsession  of  seven  years  in  bar 
if  the  plaintiff's  title,  endeavors  to  connect 
'limself  with  a  grant.  The  sale  and  convey- 
■ince,  however,  by  which  thia  connection  is  to 
lie  formed,  are  admitted  to  be  void.  The  con- 
veyance,  being  made   by   a   person   having  no 
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authority  t 


ia  of  no  Taliditf,  and  can- 


grant.  We  are  therefore  of  the  opinion  that 
the  law  ia  for  the  plaintiff." 

It  will  be  obBerved  that  the  Tenneuee  Act 
did  not  in  express  terms,  as  the  Kentucky  and 
niinoia  acta  do,  require  a.  connected  title.  Thia 
was  only  required  by  the  conatruction  given  to 
the  Act  by  the  Tenneseee  courts,  and  although 
these  courta  have  since  changed  that  construc- 
484*]  tion,  the  authority  of  these  cases,  as  *to 
the  kind  of  coQveyancea  by  which  a  connected 
title  is  to  be  made,  is  Dot  thereby  in  the  least 
impaired. 

All  theae  cases,  aa  well  those  in  this 
court,  aa  the  New  York,  Louieiaua,  and  Ken- 
tucky cases,  recognise  and  apply  to  thia  and 
like  cases  the  well-known  maxim,  Ignoraiitia 
facti  ezcusat;  ignorantia  juris  non  excusat. 

Mr.  Justice  Wayne  delivered  the  opinion  of 

the  court: 

Upon  the  trial  of  the  cause,  after  the  plain- 
tiff had  introduced  hia  testimony  and  rested 
his  case  upon  it,  the  defendants,  in  order  to 
bring  themaetves  within  the  Limitation  Act  of 
Illinois,  paaaed  in  1835,  offered  in  evidence  as 
the  foundation  of  their  title  a  deed  from  the 
Auditor  of  Public  Accounts  of  the  State  of  H- 


cember,  1823,  for  the  non-payment  of  taiea 
under  the  Hevenue  Act  of  February,  1S23.  The 
laintifl's  counsel  objected  to  the  introduction  of 
the  paper,  and  the  court  were  divided  in  opin- 
ion as  to  its  admissibility. 

The  Act  just  mentioned  requires  the  owners 
of  lands  to  piiy  their  taxes  into  the  state  treas- 
ury, ott  or  before  the  1st  day  of  October.  The 
seventh  section  declares,  if  they  shall  fail  to 
do  so,  "it  shall  be  the  duty  of  the  auditor  to 
make  a  tranacript  from  the  books  of  all  such 
delinquents,  charging  the  tax  wilh  an  interest 
at  the  rate  of  six  per  centum  until  paid,  and 
all  costs  which  may  accrue,"  and  that  the 
Biiililor  shall  "cause  the  same  to  be  advertised 
II ted  at  the  seat  of  government, 
r  paper  printed  in  the  atate,  for 
three  weeks,  giving  notice  of  the  day  of  sale, 
the  la^t  uf  which  publications  shall  be  at  least 
two  months  before  the  day  of  sale,  and  the 
auditor  shall  proceed  to  sell,  on  the  day  fixed  in 
such  advertisement,  the  whole,  or  so  much  of 
each   tract  as   will  pay  the  tiix,   interest,  and 

The  second  section  of  the  Act  of  Limitation 
is  M  follows ;  "Every  real,  possessory,  ances- 
tral, or  mixed  action,  or  writ  of  right,  brought 
for  the  recovery  of  any  lands,  tenements,  or 
hereditaments  of  which  any  person  may  be 
possessed  by  actual  residence  thereon,  having 
a  connected  title  in  law  or  equity  deducible  of 
record  from  this  State  or  the  United  States,  or 
from  any  public  officer  or  other  person  autlior- 
i7.rcl  by  the  laws  of  the  State  to  sell  such  Innd 
for  tlic  non-payment  of  taxes,  or  from  any 
sheriff,  marshal,  or  other  person  authorized  to 
sell  such  land  upon  execution,  or  any  order, 
judgment,  or  decree  of  any  court  of  record, 
shall  lie  broufjht  within  seven  years  next  after 
possession  beinil  taken  as  aforesaid-"  Rev. 
Stat.   184,';.  p.  34!l. 

Upon  comparing  this  section  with  the  acts  of 
7S« 


1S2T  and  1S29  'upon  the  same  subject,  [*41« 
we  have  concluded  that  the  section  of  the  Act 
of  1835  was  not  meant  to  give  protection  to  a 
person  in   possession   under  a  deed  void  upon 
the  face  of  it.     The  mode  of  determining  that 
is  to  teat  the  deed  by  making  a  reference  to  the 
authority  recited  in  it  for  making  th«  aale,  in 
connection  with  the  Act  giving  the  auditor  the 
power  to  sell.     When  the  sale  is  found  not  to 
be  according  to  that  power,  the  deed   is  vcM 
upon  its  face,  because  the  action  of  the  auditor 
ia  illegal,  and  the  law  presumes  it  to  be  known 
to  a  purchaser.    The  latter  can  acquire  no  title 
under  it.     Being  a  void  deed,  poaaeasioii  taken 
under  it  cannot  be  said  to  be  adverse  and  un- 
der color  of  title.     What  was  the  fact  in  this 
case !    It  is  disclosed  upon  the  face  of  the  deed. 
that  the  auditor  sold  the  land  short  of  the  time 
prescribed  by  the  Act.   It  was  not,  then,  a  tale 
according   to   law.     That    muat    have   been  u 
well  known  by  the  purchaser  as  it  was  by  the 
auditor.     The   law  presumes   it  to  hjiTe  been. 
The  act  under  which  the  aale  was  made  waa  not 
meant  to  prescribe  the  authority  of  the  auditor 
only  to  make  sales,  but  alao  to  give  to  purchas- 
ers full  information  of  the  terms  upon  which  a 
title  could  be  acquired  to  lands  sold  for  the  non- 
payment of  taxes.   It  was  meant  to  put  bidden 
at  a  tax  sale  upon  the  inquiry,  whether  or  not 
the  land  was  offered  for  sale  according  to  law. 
If  they  do  not  examine,  and  shall  buy  land  ex- 
posed to  sale  for  taxes  against  the  law,  they  do 
BO  at  their  own  risk,  and  it  will  be  presiuBcd 
against  themthat  they  know  that  the  deeds  girni 
under   such   circumstances   are   made  in  viob- 
tion  of  official  duty  and  of  the  law.    It  cannot 
be  made  the  foundation  of  an  adverse  pOMession 
under  color  of  title  against  the  true  owner  of 
the  land,  whose  title  to  it,  the  law  lays,  an 
only  be  devested  in  a  certain  way  for  a  failort  to 
pay  taxes  due  upon  the  land.    We  do  not  pu' 
the  conclusion  upon  the  point  exclusively  upo 
the  fact  that  it  is  a  void  deed;  but  thatiti>io,l> 
ing  a  deed  made  in  violation  of  law.    It  ii  xxli 
a  deed  that  the  defendant  proposes  to  use  U  M 
in  the  proof  of  a  possession  which  will  be  jw- 
tected   by  the   ttatute  of   1835.     Upon  geiwi»l 
principles,  such  a  paper  would  not  be  adnuM- 
bte  aa  evidence  for  any  purpose  in  ejertmtiil. 
and  we  think  it  was  not  meant  to  be  indsW 
ns  one  of  those  titles  of  record  provided  foilT 
the  Act  of  1835.     Before  the  limitation  of  tbf 
Act  can  operate,  it  must  be  shown  by  one  dsio- 
ing  ita  protection,  that  he  has  been  in  actw 
possession  of  the  land  to  which  it  is  souglit  tobt 
applied  for  seven  years  before   the  comiD*'*' 
ment  of  the  suit,  by  a  connected  title  in  law  f 
equity,  deduiible  of  record   from   the  Stale  * 
the  United  Sliitc5^.  or  from  any  public  offiwr* 
other  pernon  aulliorized  by  law  to  sell  suchli"" 
for  the  uon-piiyment  of  taxes.     Such  lanpuF 
■does  not  apply  to  the  ^cnernl  authority  ['4!' 
given  by  law  to  an  oflieer  to  sell  lands  tor  til"' 
but  to  what  his  authority  is  to  sell  the  parUcuW 
land  for  taxos  which  he  exposes  for  sal*.   TT" 
words  of  the  Ac't  ore,  to  sell  "such  land  for  1« 
non-payment  of  taxes;"  that  is,  that  land  wlx} 
a  party  claims  under  the  deed,  and  from  W 
actual  residence  of  seven  years  upon  it.   Cw_* 
be  said,  then,  when  the  auditor,  as  he  did  i> 
this   instance,   sells   land   for   non-payment  * 
taxes  short  of  the  time  that  the  law  antboriM' 
him  to  sell,  that  he  was  an  oRicer  autboriHdl* 
-  11. 
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•ell  mil!!!  I&nd  for  the  non-payment  of  taxesT 
We  think  not.  This  interpretAtion  is  more  in 
harmoDj  with  the  title  which  the  Act  requires 
before  its  protection  cma  attach.  A  title  and 
seven  ysars^  actual  reflidence  upon  the  land  are 
necessary.  The  Legislature  must  bare  meant 
bj  title  something  more  than  a  void  deed  upon 
its  face;  a  title,  at  least,  which  would  be  suffi- 
cient to  induce  the  possessor  of  the  land  to 
think,  *nd  the  law  to  conclude,  that  there  waa 
a  foundation  for  a  poesesaion  under  a  right 
which  had  been  acquired  by  a  purchase.  Not 
a  mere  naked  possession,  but  one  taken  in  good 
faith  by  a  purchaser.  The  protection  intended 
by  the  Act  cannot  be  better  expressed  than  it  is 
in  the  able  printed  argument  of  the  plaintiff's 
eounael.  "The  Legislature  intended  to  extend 
its  protection  to  persons  who  occupied  land  un- 
der a  connected  title  prima  facie  good,  against 
proof  aliunde  which  would  rebut  or  destroy 
such  prima  facie  title."  This  conclusion,  too,  is 
supported  by  the  case  of  Skylea'  Heirs  v.  King's 
Heirs,  in  2  A.  E.  Marshall.  The  Act  of  1835 
was  copied  from  the  Kentucky  Limitation  Act 
of  February,  IBDS,  and  after  the  courts  of  Ken- 
tucky bad  decided  that  "the  true  construction 
of  the  words  of  the  statute,  'a  connected  title 
in  law  or  equity  deducible  from  the  Common- 
wealth,' does  and  muet  mean  such  a  title  when 
tested  hy  its  own  ffce,  and  not  tried  by  the  title 
of  others.  If  the  defendant's  title  should  be  a 
connected  title  in  law  or  equity,  supposing  no 
other  to  exist  upon  the  ground,  then  if  he  proves 
seven  years'  possession  holding  under  it,  the 
statute  shall  aid  him,  although  the  plaintilT 
may  be  able  to  show,  by  the  production  of  his 
own  title  or  that  of  others,  that  the  title  did  not 
in  fact  nor  in  law  pass  to  the  defendant."  Illi- 
nois  having  taken  the  Act  from  Kentucky,  it  is 
certainly  not  unreasonable  to  suppose  that  her 
legislators  knew  the  construction  which  had 
been  put  Dpon  it,  and  meant  the  act  to  give 
protection  according  to  that  construction. 

We  shall  direct  the  point  certified  to  this 
eoort  to  he  answered,  that  the  paper  offered  in 
evidence  by  the  defendant  is  a  void  deed  upon 
tko  face  of  it,  and  was  not  admissible  as  evi- 
danee  for  the  purpose  for  which  it  was  offered. 


Mr.  Chief  Justice  Taney: 

Upon  the  statements  and  admissions  contained 
in  ttiis  record,  the  question  certified  for  the  de- 
etrion  of  this  court  is  a  very  narrow  one;  but 
at  the  aame  time  one  of  much  nicety  and  diffi- 
culty. It  is  admitted  that  the  defendants  had 
poBsessed  the  land  in  dispute  by  actual  residence 
thereon  for  the  term  of  seven  years  next  pre- 
ceding the  commencement  of  this  suit.  And 
if  they  had  paid  the  taxes  during  that  time,  it 
i*  very  clear  that  they  were  protected  by  the 
Act  of  Limitations  of  1839,  and  the  deed  would 
in  that  case  have  been  admissible  in  evidence. 
For  the  suit  appears  to  have  been  instituted  in 
1S48,  and  more  than  seven  years  had  then 
elapsed  after  the  passage  of  that  Act.  But  the 
caae  aa  stated  is  silent  as  to  the  payment  of 
taiM;  and  it  does  not  appear  whether  thoy 
were  or  were  not  paid  by  the  defendants,  or  by 
any^other  person.  The  rights  of  the  parties, 
tbmfore,  according  to  the  statement  as  certified, 
IS  Ik  «d. 


must  be  governed  by  the  Act  of  Limitations  of 
1835,.  and  not  of  1839. 
The  Act  of  IS36  is  loose  and  ambiguous  in 

its  language,  and  open  to  different  interpreta- 
tions. Expounded  literally,  it  might  seem  to 
mean  that  a  party  who  had  a  valid  title  on  rec- 
ord should  be  protected  in  bis  posses sion  after 
the  lapse  of  seven  years.  This,  certainly,  was 
not  the  meaning  of  the  Legislature,  because  a 
good  title  of  record  needed  no  protection  from 
a  statute  of  limitations.  It  is  obvious  that  one 
of  the  main  objects  of  the  law  was  to  protect 
the  possession  of  persons  who  purchased  upon 
the  faith  of  conveyances  made  by  the  public 
officers  of  the  State,  who  were  authorized  to 
sell  and  convey;  but  whose  deeds,  from  some 
mistake  or  error  of  judgment  on  their  part, 
were  sometimes  not  valid,  and  conveyed  no 
title  to  the  purchaser.  The  law  was  made  for 
a  new  country,  where  the  purchasers  of  small 
tracts  of  land  were  mostly  immigrants,  unac- 
quainted with  the  laws  regulating  sales  and 
conveyances  of  real  property;  end  many  of 
tliem  unacquainted  even  with  the  language  in 
which  the  laws  were  written.  Skillful  and  ex- 
perienced conveyancers  were  not  to  be  found 
in  every  part  of  the  country,  from  whom  they 
might  take  counsel.  And  tney  would  naturally 
and  fairly  rety  upon  conveyances  made  by  the 
officers  of  the  State,  purporting  to  be  maide  in 
the  execution  of  their  official  duty.  It  was 
manifestly  the  object  of  the  law  to  protect  the 

Eos  sessions  of  persons  of  this  description,  and 
y  that  means  induce  an  agricultural  popula- 
ion  to  settle  in  the  State;  and  its  loose  and  in- 
accurate language  ought  to  be  interpreted  in 
'the  same  spirit.  It  gave  to  the  original  [*428 
owner  seven  years  to  assert  his  title.  And  if 
he  chose  for  that  period  of  time  to  acquiesce  in 
the  sale,  and  to  suffer  the  purchaser  and  those 
claiming  under  him  to  possess  and  improve  the 
land  as  their  own,  he  was  barred  by  his  laches. 
And  it  undoubtedly  also  intended  to  prevent 
persons  from  prying  into  titles  and  searching 
for  legal  defects  in  older  possessions,  for  the 
purposes  of  speculation,  where  the  party  hold- 
ing them  bad  honestly  bought  and  paid  his  mon- 
ey, and  the  original  owner  bad  for  seven  years 
acquiesced  in  the  sale. 

It  is  true  that  the  case  before  ua  admits  that 
it  appeara  by  the  recitals  in  the  deed  of  the  au- 
ditor that  the  notice  of  the  sale  was  not  as  long 
as  the  law  required.  And  it  is  said  that  every 
person  is  presumed  to  know  the  law,  and  that 
every  one  who  afterwards  purchased  under  this 
title  must  therefore  be  presumed  to  have  known 
that  this  deed  was  void. 

Undoubtedly,  as   a  general  principle,   every- 
one is  chargeable  with  a  knowledge  of  the  law 
civil  as  well  as  criminal  caseB.     Tliia,  how- 
!r,   is   a   legal   presumption    which   everyone 
knows  has  no  real  foundation  in  fact,  and  has 
been  adopted  because  it  is  necessary  as  a  gen- 
eral rule  for  the  purposes  of  justice.   And  laws 
therefore   often   passed  to  protect   persons 
have   acted   iit   good   faith   in   matters   of 
property  from  the  consequences  of  their  igno- 
rance of  law.    Thus,  laws  confirming  defective 
nnd  void  deeds  for  real  property  have  frequent- 
ly liccn  passed  in  some  of  the  slates;  and  their 
validity   has    been    recognized    by    this    court. 
Ijimitation  laws  in  regard  to  suits  for  real  es- 
tates  are  founded   upon   the   samo  principle. 
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or  if  the  title  papers  of  the  partr  in  poseeasion 
&re  all  legally  executed,  and  made  bj  persons 
who  had  the  rigbt  to  convey,  he  does  not  need 
the  protection  of  ui  Act  of  Limitations.  The 
act  before  ub  was  evidently  and  especially  iti' 
tended  to  protect  purchasers  from  the  conae- 
quencea  of  their  ignorance  of  the  law.  And 
with  this  object  in  new,  it  could  make  no  dif- 
ference whether  the  legal  defect  waa  abown  by 
the  recitals  in  the  deed,  or  appeared  in  any  oth- 
er way.  The  buyer  would  be  as  easily  and 
naturally  misled  by  his  want  of  legal  informa- 
tion in  either  cB»e.  And  the  law  itself  certainly 
drawDB  no  distinction  between  ignorance  of  the 
law  in  one  respect  and  ignorance  in  another. 
And  if  every  legal  defect  in  the  title  papers  of 
a  purchaser  in  possession,  as  they  appear  on 
the  record,  may  be  used  against  him  after  the 
lapse  of  seven  yean,  the  law  itself  is  a  nullity, 
and  protects  nobody. 

To  a  person  not  well  skilled  in  all  the  details 
of  tbe  tax  laws  of  the  State,  this  deed  upon  the 
face  of  it  appears  to  be  good.  It  was  made  by 
a  public  officer  authorized  to  sell  for  taxes. 
429']  'From  his  official  station  and,  duties,  he 
would  be  presumed  to  be  familiar  with  the  tax 
laws  in  all  their  minute  details.  And  be  recites 
what  he  had  done;  states  the  notice  given,  as  if 
it  was  the  notice  the  law  required;  and  profess- 
es to  convey  to  the  purchaser  a  valid  title  in 
due  form.  Almost  everyone,  not  perfectly 
acquainted  with  the  different  tax  laws  whioh 
had  been  passed,  would  rely  upon  it.  And  I 
think  it  is  one  of  those  defective  conveyances 
by  a  public  officer,  which  tbe  law  of  1836  in- 
tended to  protect  after  a  posacsaion  of  aeven 

It  is  said  in  the  argument,  and  a  judicial  de- 
cision is  quoted  to  support  it,  that  the  limita- 
tion is  confined  to  cases  where  the  title  upon 
the  record  appears  to  be  a  valid  legal  title  until 
a  better  one  is  produced.  If  thai  be  the  con- 
atruotion  of  the  law,  it  protects  the  purchaser 
where,  by  the  mistake  of  the  officer,  land  has 
been  sold  upon  which  no  tnxea  were  due,  pro- 
vided the  deed  upon  the  face  of  it  appears  to 
be  valid,  and  refuses  to  protect  him  where  the 
taxes  were  actually  due  and  the  land  liable, 
provided  an  error  in  the  proreodings  appears  in 
the  recitals  in  the  dci^d.  In  other  words,  it 
bars  the  recovery  of  the  innocent  owner  whose 
land  has  been  wrongfully  sold,  and  protects  the 
defaulter.  Such  cotild  hardly  have  been  the 
intention  of  the  Legislature.  And  in  my  opin- 
ion the  language  of  the  law  does  not  justify 
this  construction.  Indeed,  if  It  be  as  contended 
for  in  the  argument,  then  a  mere  oversight  in 
reciting  the  date  of  the  notice  or  date  of  the 
sale  deprives  the  purchaser  and  those  claiming 
imder  him  of  the  protection  of  this  law.  al- 
though the  taxes  were  due,  and  the  sale  regu- 
larly and  fairly  made.  For  the  error  will  ap- 
pear in  the  recorded  inatruinent,  and  conse- 
quently it  is  not  a  good  and  valid  title  on  rec- 
ord. And  this  may  have  been  the  case  in  the 
deed   before  us. 

The  consideration  paid  at  the  tax  sale  is  in- 
deed BO  small,  as  to  create  doubts  of  the  fair- 
ness of  the  transaction.  But  that  question  is 
not  open  in  tliis  court  upon  the  point  certilied. 
The  statement  in  the  record  does  not  impute 
had  faith  to  either  of  the  parties  to  this  sale, 

and  moreover  tlie  present  defendants  were  not 
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the  original  purchasers.  For  Might  tlut  ap- 
pears in  the  statement,  they  purcliM«d  for  a 
full  consideration,  and  without  any  aetoal 
knowledge  or  suspicion  of  %  defect  in  the  title, 
and  have  therefore  strong  equitable  conaideis- 
tions  to  support  them  in  claiming  the  pnDl«e- 
tion  of  this  statute   of  limitations. 

I  am  sensible,  however,  as  I  have  already 
said,  that  the  construction  of  this  statute  is  1^ 
no  means  free  from  difficulty.  But  as  I  do  not 
concur  in  the  interpretation  given  to  it  t^  a 
majority  of  my  bretliren,  and  the  decision  of 
the  question  certified  may  affect  wider  interests 
than  those  immediately  'involved  in  [*4S0 
this  suit,  I  have  felt  it  my  duty  to  atftte  ths 
grounds  on  which  I  dissent. 

Mr.  Justice  Cation; 

My  objections  to  hearing  this  case  kre  m 
strong,  that  I  deem  it  proper  to  state  them. 
This  court  stands  exposed  to  impositions  by  fic- 
titious cases  more  th^  other  courts  do,  for  sev- 
eral reasons.  We  have  adopted  it  as  a  rule  of 
practice,  that  third  persona  cannot  be  heard  to 
prove  before  us  that  a  case  pending  on  our  docket 
is  feigned,  and  a  decision  sought  at  our  hands 
intended  alone  to  affect  other  men's  rights,  by 
combination  of  the  parties  of  record. 

In  the  caae  of  Patterson  v.  Gaines,  the  at- 
tempt was  made,  but  refused,  because  the  po'- 
sons  applying  to  dismiss  tbe  case  were  no  par- 
ties of  record,  and  had  no  right  to  be  heard. 

This  of  necessity  throws  us  on  the  case  itself, 
as  here  presented  by  tbe  record,  to  aw^ertain 
whether  it  is  fictitious.  It  is  a  case  made  on  s 
certiHcate  of  division;  and  as  those  divisimtiof 
opinion  are  usually  granted  of  course,  on  facli 
agreed  by  the  parties,  and  as  they  have  beat 
ordinarily  granted  without  examination  on  pvt 
of  the  court,  by  way  of  concession,  if  requottd 
by  both  aidea  (as  is  the  case  here),  we  arsTerr 
liable  to  be  imposed  on;  certainly  more  sotbu 
other  judicial  tribunals,  where  certified  eaxs 
are  not  allowed;  and  as  the  consequence*  bm 
involved  are  uncommonly  great,  it  is  proper  te 
observe  unusual  care  to  guard  against  impoii- 

The  consequences  of  our  decision  will  t* 
appariTit  from  the  following  facts: 

Military  bounty  lands  were  located  and  psnt- 

.  in  Illinois  for  services  rendered  in  the  "W 
of  1812.  with  Great  Britain,  in  the  namt  ol 
each   soldier,  as   it   stood   on   the   muster  nO- 

to  the  benefit  of  his  h«i  ^J 

Act  of  Conpress.  The  United  States  caui«d  l*« 
lands  to  be  located  and  patented  in  a  bod^.ei' 
ceeding  three  millions  of  acres,  in  whit  a 
known  BS  the  military  tract  in  that  State, wU* 
fronts  on  the  Mississippi  River,  and  is  una"- 
passed  in  fertility  by  any  equal  body  of  UM 

I  this  continent. 

The  land  in  controversy  is  situated  in  tlw 
district,  and  is  design.itcd  as  the  south  half'' 
section  thirty-fire,  in  township  twelve  north, (• 
range  one  west  of  the  fourth  principal  mew 

Most  of  these  grants  remained  without  ostw- 
sible  owners  for  many  years,  and  have  fur- 
nished, and  continue  to  furnish,  a  great  source  n 
speculation.  On  them  the  tax  laws  of  Ulinoii 
operated,  and  a  prent  portion  of  them  batt 
been  sold  for  taxea.  This  is  a  prominent  part 
of  the  history  of  Ulinois.  It  was  'stated  [•411 
II. 
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in  diacvwlon  of  tlie  cue  of  Bruce  t.  Schuyler, 
4  Gilman,  24B,  that  eight  millions  of  dollars' 
worth  haj  been  thus  sold,  up  to  1647.  And, 
taking  tbe  State  throughout,  a  much  greater 
quantity  than  this,  no  doubt,  is  held  under  tos 
s*)es,  and  kuditor**  deed,  like  the  one  before 
us.  It  conforms  to  the  Act  of  1826,  which 
prescribea  a  form,  and  applies  to  deeds  found- 
ed OB  previous  and  subsequent  tax  sales.  Audi- 
tor's deeds,  in  the  military  tract,  are  the  most 
usual  title.  Under  this  state  of  things,  that 
■eotion  of  country  has  been  settled  and  highly 
improved  by  a  large  population;  cultivators 
confidently  relying  on  these  deeds  as  valid 
titles. 

The  Supreme  Court  of  niinoia  held,  in  the 
case  of  Garrett  t.  Wiggins,  1  Scammon,  335, 
tb&t  the  Act  of  1920,  declaring  auditor's  deeds, 
standing  alone,  as  evidence  of  a  good  title,  did 
not  apply  to  Mies  made  previous  to  the  pass- 
ing of  that  act.  And  the  deed  of  Wiggins,  not 
having  been  supported  by  extraneous  proof 
that  the  land  had  been  legally  advertised  for 
sale,  was  declared  to  have  been  made  without 
authority,  and  was  rejected.  It  follows,  that 
all  deeds  founded  on  tax  sales  made  before 
I82S  are  void  "on  their  face,"  when  standing 
alone.  They  must  be  supported  by  the  Act  of 
limitations,  or  fail  to  the  ground;  and  tbia  sup- 
port we  are  asked  to  withdraw  by  our  deci- 
sion, proceeding  on  a  caae  made  up  under  the 
following  circumatances: 

On  the  cause  being  taken  up  for  trial  in  the 
Circuit  Court,  plaintiff  introduced  his  title, 
regularly  derived  from  the  United  States.  He 
admitted,' by  special  agreement,  that  the  de- 
fendants were  in  possession  when  the  suit  was 
brought.  They  then  ofl^ered  to  prove  that  they 
had  been  seven  years  in  possession,  holding  un- 
der ft  connected  title  derived  from  a  public 
officer,  authori/.ed  by  law  to  sell  the  land  for 
non-payment  of  taxes,  and,  as  the  tirst  link  in 
their  chain  of  title,  offered  a  deed  made  by  the 
auditor,  whieh  is  set  out.  To  its  Introduction 
the  plaintiff  objected,  on  the  ground  that,  by 
reference  to  the  face  of  the  deed,  "and  the 
law  as  it  stood"  when  the  sale  was  made  (to 
wit,  "An  Act  entitled  An  Act  for  levying  and 
collecting  a  tax  on  land,  and  other  property," 
approved  February  IB,  1923),  it  appeared  that 
the  sale  for  non-payment  of  taxes  had  been 
made  by  the  auditor  "at  an  earlier  day  than 
he  could,  according  to  law,  possibly  do;  and 
so  it  occurred  as  a  question,  whether  said  deed 
was  admissible  in  evidence  for  the  purpose, 
and  in  the  connection  for  and  in  which  the  de- 
fendants offered  it,  the  objection  aforesaid  not- 
Vitbstandingi  on  which  question  the  opinions 
<rf  the   judges   were   opposed." 

This  is  the  case  certified  for  our  opinion. 
The  parties  agreed  to  the  facts,  made  the  ca):p, 
4S2*]  and  conjointly  moved  for  a  'certilicatc 
«f  dtviaion.  It  was  especially  the  net  of  the 
defendants,  as  on  their  right  to  make  defense 
ve  are  asked   to  pass   judgment. 

It  is  agreed,  that  they  held  under  a  void  deed ; 
that  it  was  not  made  according  to  law,  and 
void  on  its  face.  They  admit  that  the  auditor 
did  an  act  which  he  could  not  possibly  do  as 
auditor.  Thus,  the  defendants  by  this  agree- 
ment made  the  worst  case  for  themeclvea  that 
tbey  could  make,  and  the  best  case  for  their 
■dvenary  that  could  be  made  up,  tor  the  pur- 
ts  Zi.  ed. 


pose  of  having  a  decision  against  the  defend- 
ants on  the  Act  of  limitations.  This  is  man- 
ifest, and  not  open  to  dispute.  No  power  ia 
left  to  this  court  to  inquire  whether  the  auditor 
had,  or  had  not,  authority  to  sell  tor  taxes  due 
in  the  years  1821  and  1822,  by  advertising  in 
advance  of  October  1,  3823,  for  three  weeks, 
and  selling  afterwards,  in  December,  when  the 
eighty-two  days  required  by  the  Act  of  1823 
had  expired  from  the  first  advertisement. 

The  26th  section  of  the  act  declares,  that  the 
first  sale  of  lands  made  by  the  auditor  shall  take 
place  in  December,  1823;  at  what  time  in  De- 
cember, the  Act  does  not  provide.  It  depends 
on  a  true  construction  of  the  law.  But  the 
agreement  cuts  off  all  power  of  inquiring  as  to 
what  the  true  construction  of  the  law  isj  it 
concludes  the  question,  and  forces  us  to  hold 
that  the  auditor  sold  without  authority,  and 
that  bis  deed  is  void  on  its  face;  whereas  the 
deed  recites,  that  the  land  had  been  sold  "in 
conformity  with  all  the  regulations  of  the 
several  acts  in  such  cases  made  and  provided." 
It  refers  to  no  one  particular  law,  and  is  fair  on 
its  face;  nor  could  any  man,  not  learned  in  the 
law,  suppose  to  the  contrary.  Certainty  not 
Illinois  farmers,  many  of  whom  do  not  even 
read  or  speak  our  language. 

In  the  next  place,  a  written  argument  is  fur- 
nished to  us  by  the  plaintiff,  coming  from 
Xllinois,  presenting  bis  case  in  the  most  cogent 
manner,  on  which  it  is  submitted;  whereas, 
the  defendants  make  no  appearance  here  by 
counsel,  Bet  up  no  defense,  but  give  the  plain- 
tiff every  advantage  he  may  desire,  or  can  pos- 
sibly have.  As  I  have  never  known  a  real  con- 
test thus  conducted,  my  mind  is  led  to  the  con- 
clusion, that  this  ia  a  fictitious  proceeding,  in- 
tended to  open  a  door  for  speculation,  and  to 
affect  the  rights  of  others,  and  that  it  ought 
not  to  be  acted  on  by  this  court.  But  as  a 
majority  of  my  brethren  are  unwitting  to  dis- 
miss ttie  case,  and  have  proceeded  to  decide 
the  question  whether  a  deed  purporting  to  be 
founded  on  a  tax  sale,  and  which  is  void  on 
its  face  (when  compared  with  that  law),  fur- 
nishes cotor  of  title,  I  of  course  acquiesce,  and 
will  briefly  examine  that  question. 

•For  the  purpose  of  arriving  at  a  [•43S 
proper  construction  of  the  Act  of  Limitations 
of  Illinois,  the  previous  legislation  of  that 
State  must  be  taken  into  conHideration,  so  far 
;  can  tjc  done,  from  the  meager  informa- 
tion we  have  been  enabled  to  collect.  From 
this  legislation,  so  far  as  it  is  ascertained,  it 
ppears  that  the  oiiditor  was  bound  by  law  to 
nake  deeds  to  purchasers  at  tax  sales,  accord- 
ing to  the  prescribed  form  given  by  the  Act 
of  1B20.  These  deeds  were  ordered  to  be  re- 
corded. The  one  before  us  is  in  the  prescribed 
>,  and  stood   duty   recorded  when   the  Act 

le  net  requires  actual  residence  on  the 
land  for  seven  years,  under  a  connected  title 
deducible  of  record  from  the  State,  or  from 
the  United  States,  or  from  any  public  officer 
authorized  by  the  taws  of  the  State  to  sell 
'  .nds  for  the  non-payment  of  taxes. 

This  Act  is  peculiar  in  its  terms,  and  was 
lade  under  peculinr  circumstances.  It  was  un- 
questionably made,  as  it  seems  to  me,  to  pro- 
tect actual  settlcra  and  cultivators,  whose  titles 
were  liable  to  exception,  against  speculators 
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and  others  having  better  titles,  but  who  should 
noglect  to  avail  themselves  of  their  Ifga.1  ad- 
vantage witliin  the  time  limited.  In  order  to 
make  a  succtaaful  defense,  it  was  necessary  for 
these  defendants  to  prove  a  seven  years'  resi- 
dence on  the  land,  under  a  connected  title  de- 
dueible  of  record  from  the  State  of  Illinois,  or 
from  Bome  public  officer  acting  for  the  State, 
authorized  to  sell  for  non-payment  of  taxes. 
The  auditor  uas  such  officer.  He  acted  for 
the  State;  and  a  title  in  all  respects  emanating 
directly  from  the  State  is  exhibited  in  support 
of  a  seven  years'  possession.  A  connection  with 
a  patent  from  the  United  States  is  equally  clear. 
The  land  was  assumed  to  be  sold  by  force  of 
Ken  for  taxes  due;  such  sale  carried  the  true 
owner's  title  throughout,  including  the  patent, 
regiirdless  of  the  fact  in  wlioee  name  the  land 
was  advertised  and  sold.  So  the  laws  of  Tli- 
nois  expressly  provide.  No  further  connection 
of  title  can  exist;  nor  does  the  Act  of  Limita- 
tions require  more.  But  to  avoid  its  force,  an 
attempt  is  made  to  introduce  an  exception  not 
found  in  the  act,  which  of  necessity  comes  to 
this,  that  if  the  deed  is  void  for  legal  defect,  or 
for  a  defect  which  depends  on  evidence,  a  link 
in  ttie  claim  of  title  is  wanting. 

If  it  be  true  that  the  purchaser  under  a  tax 
sale  and  deed  is  bound  to  ascertain  the  law,  and 
if  the  deed  is  found  to  be  void  when  tested  by 
the  law,  and  the  acta  done  under  it,  no  connec- 
tion can  be  established,  nor  protection  had,  un- 
der the  Act  of  Limitations;  then  the  statute  is  a 
mere  delusion,  as  it  can  only  be  resorted  to 
where  there  is  a  good  title. 

The  Act  was  not  thus  idly  made.  It  has  no 
434*]  reference  to  'titles  good  in  themselves, 
bnt  was  intended  to  protect  apparent  titles,  void 
in  law,  and  to  supply  a  defense  where  none  ex- 
isted without  its  aid.  Its  object  was  repose.  It 
operates  inflexibly,  and  on  principle,  regard- 
less of  particular  cases  of  hardship.  The  con- 
dition of  society,  and  protection  of  ignorance 
as  to  what  the  law  was,  required  the  adoption 
of  this  rule.  This  is  jjlainly  so.  It  was  not  to 
be  expected  that  immigrants  into  a  new  coun- 
try like  Illinois,  who  came  there  seeking  lands 
for  homes,  were  capable  of  judging  what  com- 
plicated revenue  laws  required  to  be  done  to 
make  a  valid  tax  sale.  If  they  found  a  title  of 
record  from  a  public  officer,  such  as  the  audi- 
tor wa.s,  having  general  power  to  sell  for  non- 
Rayment  of  taxes,  they  were  authorized  to  be- 
eve  such  title  a  good  one,  and  to  purchase 
under  it.  And  it  would  be  bad  policy,  and  un- 
just, after  the  land  had  been  improved  by  their 
labor,  and  increased  in  value  perhaps  twenty- 
fold,  during  a  long  possession,  to  turn  them 
off,  even  by  a  meritorious  owner,  if  he  did  not 
come  in  time.  And  still  worse  policy  would  it 
be,  to  leave  them  open  to  speculating  purchns- 
ers.  buying  up  doubtful  titles  over  their  heads, 
under  the  Act  of  184.'!.  which  allows  of  such 
purchases  in  Illinois,  Harassment  and  ruin  in- 
flicted on  the  nnsiispeotinf!  many,  by  the  well- 
informed  and  unscrupulous  few,  must  he,  as  it 
ever  linx  been,  the  consequence  of  stripping  cul- 
tivators of  the  soil  of  their  titles  by  unfavora- 
ble and  strained  constructions:  and  therefore 
acts  of  limitation  have  at  all  times  been  liber- 
ally construed  to  protert  cultivators  in  homes 
ivhcrc  their  families  wpre.  and  had  usually 
grown  up.  And  as  the  Act  of  Dlinois  applies 
700 


to  actual  residents,  «nd  to  no  othen,  H  la  wU- 
tied  to  a  liberal  construction.  The  one  ood- 
tended  for  is,  that  he  who  takes  title  by  deed  «l 
record,  or  under  one  claiming  by  deed  of  rec- 
ord, made  by  a  public  officer  with  general 
power  to  sell  for  non-payment  of  taxes,  is  bound 
to  know  the  law  authorizing  the  officer  to  teS 
and  convey  i  and  if  he  fails  to  ascertain  the  law 
by  negligence,  he  is  held  to  knowledge  Unt 
power  was  wanting,  if  such  be  the  f««t;  that, 
purchasing  with  presumed  knowledge,  his  titit 
is  taken  in  bad  faith;  his  deed  ia  tainted  with 
fraud,  and  is  no  deed,  but  is  aa  bUnk  paper; 
and  being  so,  a  link  in  the  chain  of  title  it 
wanting,  and  the  statute  cannot  apply,  forwaat 
of  connection  of  title. 

This  is  the  sum  and  substance  of  the  num- 
ing  employed  on  behalf  of  plaintiff  to  reject 
the  application  of  the  statute.  Now,  is  thu  i 
liberal  construction  T  Is  it  not  in  effect  a  repeal 
of  the  statute,  and  the  most  harsh  constnutioa 
that  can  be  given  to  it!  As,  if  this  assumptkm 
be  true,  no  possible  conveyance  mode  by  a  poli- 
lic  oflicer,  which  ia  void  becausethe  *req-  [*4ts 
uisite  forms  of  law  have  not  been  compGrd 
with,  can  be  maintained.  All  must  equally  fill, 
if  not  good  in  themselves,  when  compared  witl 
the  law,  and  the  acts  required  by  law  to  U 
done  before  the  sale  is  made. 

We  have  been  referred  to  various  derincm 
which  are  supposed  to  support  this  doctriw, 
and  especially  to  that  made  by  the  Court  of 
Appeala  in  Kentucky  in  1B20,  in  the  etMt  of 
styles  V.  King,  Z  A.  K.  Marsh,  385.  This  etx 
has  had  controlling  influence  in  our  inreitip- 
tions;  by  far  more  than  all  other*.  It  waillw: 
The  elder  patent  was  made  to  KiD{C.  Skylo 
claimed  and  held  under  a  younger  pateat,  ud 
seven  years'  adverse  possession.  He  wat  it- 
fendant.  The  statute  of  Kentucky  dKl»» 
that  to  form  the  bar  there  shall  be  "a  conncrtnl 
title  in  law  or  equity,  deducible  of  record  frw 
the  Commonwealth."  On  a  trial  before  i  jaiT, 
it  was  insisted  that,  by  the  terms  of  the»rt,it 
applied  to  the  elder  patent  set  up  by  plsinliU; 
that  with  his  patent  there  must  be  conacctiixi 
to  form  a  bar.  And  so  the  Circuit  Court  htU 
the  true  meaning  of  the  Act  to  be,  and  h  i>' 
structed  the  jury.  But  the  Court  of  Appfal" 
thought  otherwise,  and  reversed  the  judgawi'i 
holding  that  the  Act  meant  a  title  tested  bji*' 
own  face;  that  is,  commencing  with  the  toniiF' 
patent,  and  connecting  with  that,  regaiijItM  "' 
the  elder  and  adversary  title;  that  the  Art  W 
no  reference  to  the  elder  patent.  There,  Ik* 
first  link  (the  younger  patent)  was  void.  ""^ 
this  plainly  appeared  of  record,  as  all  pi'"" 
in  Kentucky  are  recorded;  it  follows,  th»l.  " 
that  decision  is  adopted  as  a  true  construe'** 
of  the  Illinois  statute,  the  case  before  u>  oort 
be  derided  for  the  defendants;  as  here  the  *"• 
title  paper  olTcred  by  them  ia  in  the  sanwe* 
dition  as  the  vounjier  Kentuckv  patent. 

The  casea  in  this  court  of  Patton'a  LrtsW  '■ 
Kaston,  1  Wheat.  476,  and  of  Walker  v.  TV- 
ner.  B  Wheat,  541,  are  also  relied  on  »"  i" 
point.  The  latter  one  is  clearly  so.  It  bdd 
that  a  void  sherilTs  deed  was  no  deed,  u' 
could  not  be  given  in  evidence  as  a  link  ia  tk 
chain  of  title,  nor  be  upheld  by  seven  years' s^' 
versp  pnsBcssion.  under  the  Act  of  Limitation 
of  Tcnnesspp.  which  required  a  title  by  paat.M' 
deed  of  conveyance  founded  on  k  grut,  t* 
Hovard  It 
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form  •  ber;  and  which  was  confltrued  to  re- 
quir*  connection  of  Utie.  This  court  followed 
the  supposed  lettled  conetruction  of  the  courte 
of  TennosBee  on  their  own  itatute.  But  this 
was  a  mistake,  there  not  being  anj  such  settled 
construction. 

In  1832,  the  ease  of  Green  v.  Neal,  6  Peters, 
£91,  again  brought  before  this  court  the  same 
question  on  the  TenncBsee  Act,  At  that  time, 
all  controversy  was  settled  by  a  decision  of  the 
Supreme  Court  of  Tennessee,  in  the  case  of 
4SB*]  Gray  and  *Reeder  v.  Darby's  Lessee, 
Marti.i  &.  Yerger,  396,  which  held  that  a  sheriff's 
•ale  and  deed,  made  pursuant  to  a  void  judg- 
ment, in  a  case  where  no  jurisdiction  existed  in 
the  court  entering  such  judgment,  was  a  suffi- 
cient connection  of  title;  that  to  hold  otherwise 
would  be  requiring  a  good  connected  title,  and  a 
virtual  repeal  of  the  statute.  This  decision  was 
followed  in  the  ease  of  Green  v.  Neal;  and  all 
the  former  cases  decided  by  this  court  on  the 
Tennessee  Act,  holding  that  a  void  deed  broke 
the  connection,  were  overruled,  and  are  of  no 
authority  anywhere.  They  merely  followed  a 
supposed  settled  construction  in  the  first  two 
eases,  and  a  settled  one  in  the  last  case  of  Green 
T.  Neal.  And  so  we  would  now  be  bound  to  fol- 
low the  settled  construction  of  the  courts  of 
QlinoiB,  if  any  such  existed,  on  the  statute  be- 
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prncecdlQg    against    the 


be  ludgmen 

■  InteryentloiT  "ol  ■ 
set.  This  was  Ini 
of  the  United  Staiea. 
erred  in  not  permitting  evidence 
!bow  that  tbe  liidrmeats  were 
— '  itso  in  nut  allowing  tbe  de- 


ihould 

deter- 
.  with 


to  give  evidence  that  the  Judgmeu 
obtained  in  con  Form  ley  with  the 
quired  certain  preliminary  steps  t( 

m  HIS  ci 


deed  should  be  admitted  in  evidence,  and  that 
it  furnishes  color  of  title  on  which  the  Act  of 
limitations  could  operate. 

Order.' 

This  cause  came  on  to  be  heard  on  the  tran 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  on  the  point  and  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  was  cert i Bed  to  this 
court  for  its  opinion,  agreeable  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  is  the  opinion  of  this  court,  that  the  pa- 
per offered  in  evidence  by  the  defendant  is  a 
void  deed  on  the  face  of  it,  and  was  not  ad- 
nusaible  as  evidence  for  the  purpose  for  which 
It  was  offered.  Whereupon  it  is  now  here  or- 
dered and  adjudged,  that  it  be  bo  certified 
the  said  drcuit  Court. 


4I7»]  •JOSEPH  WEBSTER,  Plaintiff  in  Error, 
HUGH  T.  REID, 

lliis  court  has  jurisdiction  where  record  of  ter- 
ritorial court  is  certified  from  t^iiprenip  Court 
vt  its  State  after  admission  as  a  State — 
Judgments  without  notice — action  on — dc- 
f enees — remedies . 

^_Wliere  a  Jadcment  was  rendered  by  tbe  Supreme 


[>  T   U  ed.   U.   B.  923. 


1  brought  up  by  a  writ  of  error 
,  John  F.  Kinney,  Judge  of  the 
Supreme  Court  ot  Iowa,  on  tbe  10th  o(  Novein 
her,  1847.  The  writ  was  issued,  as  usual,  in 
the  name  of  the  President  of  the  United  States, 
and  was  addressed,  "To  the  Honorable  the 
Judges  of  tbe  Supreme  Court  of  the  Territory, 
now  State,  of  Iowa." 

It  was  what  was  called  an  action  of  right 
brought  by  Reid  against  Webster,  to  recover 
the  possession  of  IBO  acres  of  land  in  Lee  Coun- 
ty, then  in  the  Territory  of  Iowa.  The  suit 
was  brought  on  the  1st  of  October,  IBM. 
The  facts  were  these: 

On  the  4th  of  August,  1824,  the  United 
■>tates  made  a  treaty  with  the  Sac  and  Fox 
Jndians,  by  which  a  tract  of  country  between 
the  Des  Moines  and  Mississippi  rivers  was  re- 
served for  the  use  of  the  half-breeds  belonging 
to  the  Sac  and  Fox  Indians.  This  treaty  was 
ratitied  on  the  18th  of  January,  1826, 

On  the  30th  of  June,  1834,  Congress  passed 
the  following  Act  (4  Stat,  at  Large,  740) : 

"Be  it  enacted,  etc.  That  alt  the  right, 
title,  and  interest,  which  might  accrue  or  re- 
vert to  the  United  States,  to  the  reservation  of 
landlying  between  the  rivers  Dee  Moines  and 
Mississippi,  which  was  reserved  for  the  use  of 
the  Half-breeds  belonging  to  the  Sac  and  Fox 
nations,  now  used  by  them,  or  some  of  them, 
under  a  treaty  made  and  concluded  between 
the  United  States  and  the  Sac  and  Fox  tribes 
or  nations  of  Indians,  at  Washington,  on  the 
4th  of  August,  1824,  be,  and  the  same  are  here- 
by relinquished  and  vested  in  tbe  said  Half- 
breeds  'of  tbe  Sac  and  Fox  tribes  or  [*4.^8 
nations  of  Indians,  who,  at  the  passage  of  this 
Act,  are,  under  the  reservation  in  the  said 
treaty,  entitled,  by  the  Indian  title  to  the  same, 
with  full  power  and  authority  to  transfer  their 
portions  thereof,  by  sale,  devise,  or  descent, 
according  to  the  laws  of  the  State  of  Missouri." 
On  the  16th  of  January,  1838,  the  territorial 
Lcpslnture  of  Wisconsin  pnssed  an  Act  for  the 
piirtition  of  the  half-breed  lands,  and  for  other 
purposes.  The  preamble  to  the  Act  was  as  fol- 
lows: 

"Whereas,  it  is  expedient  in  order  to  the 
settlement  of  that  tract  oi  land  lying  between 
the  Jlissii*«ippi  and  Dfs  Afoines  rivers,  com- 
monly called  the  'half-breed  lands,'  which 
was  re^'crvcd  for  the  half-breeds  of  the  Sac  and 
Fov  (ribc'j  nf  Indinns,  by  Treaty  mnde  at  Wash- 
ington Citj,  between  the  United  States  and 
1%V 
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thosn  tribes,  on  the  4th  of  August,  IS24,  which 
was  released  to  said  half-breeds,  with  power  to 
convey  their  rights,  etc.,  by  Act  of  Congress,  ap- 
proved the  SOtli  of  June,  1834,  that  the  validity 
of  the  titles  of  the  claimants  should  be  deter- 
mined, and  partition  of  said  landB  among  those 
having  claims  should  be  made,  or  a  sale  there- 
of, for  the  benefit  of  such  valid  claimants;  now 
therefore.  Be  it  enacted,"  etc. 

The  Act  directed  that  all  persons  claiming 
any  interest  in  said  lands  should  file,  within 
one  year,  with  the  clerk  of  the  District  Court 
of  Lee  County,  a  written  notice  of  their  respec- 
tive claims,  etc.  Edward  Johnston,  Thomas 
S.  Wilson,  and  David  Brigham  were  appointed 
commissioners  to  receive  testimony  concerning 
the  validity  of  claims,  who  should  be  entitled 
to  $0  per  diem.  The  Act  consisted  of  twenty- 
four  sections,  and  pointed  out  the  manner  in 
which  the  commissioners  should  discharge  their 
duties.  Certain  persona  were  also  appointed 
to  sell  portions  of  the  land  in  order  to  pay  all 
necessary  expenses. 

On  the  22d  of  June,  1838,  a  supplement  wai 
passed,  making  certain  changes,  which  need 
not  be  particularly  noticed. 

On  the  25th  of  January,  1839,  the  Council 
and  House  of  Representatives  of  the  Territory 
of  Iowa  passed  an  Act  repealing  the  two  pre- 
ceding acts,  and  proceeding  as  follows: 

"Sec.  2.  That  the  several  commissioners 
appointed  by  and  under  that  Act  to  sit  and 
take  testimony,  may  immediately,  or  as  soon  as 
convenient,  commence  actions  before  the  Dis- 
trict Court  of  Lee  County,  for  their  several  ac- 
counts against  the  owners  of  the  said  'half-breed 
lands,'  and  give  eight  weeks'  notice  in  the  Iowa 
Territorial  Gazette  to  said  owners  of  such  suits; 
and  the  judge  of  the  said  District  Court,  upon 
the  trial  of  said  suits  before  it  at  its  next  term, 
slinll,  if  said  accounts  are  deemed  correct,  order 
judgment  for  the  amount  and  costs  to  be  en- 
43B*]  entered  *up  against  said  owners,  and 
said  judgment  shall  be  a  lien  on  said  lands,  and 
a  right  of  redemption  thereto;  said  judgment, 
when  entered,  shall  draw  interest  at  the  rate  of 
twelve  per  cent,  per  annum. 

"Sec.  3.  The  words  'Owners  of  the  Half- 
breed  Lands  lying  in  Lee  County,'  shall  be  a 
sufficient  designation  and  specification  of  the 
defendants  in  said  suits. 

"Sec.  4.  All  the  expenses  necessarily  incurred 
by  said  commisetinners  in  the  discharge  of  their 
duties  under  the  nhove-named  acts,  shall  be  in* 
eluded  ia  their  accounts. 

"Sec.  S.  The  trial  of  said  suit  or  suits  shall 
be  before  the  court,  and  not  a  jury;  And  this 
Act  shall  receive  a  liberal  construction,  such  as 
will  carry  out  the  spirit  and  intention  thereof. 

"Approved,  January  25,  1839." 

At  the  August  Term,  1839,  of  the  District 
Court  for  Lee  County,  Edward  Johnston  and 
I>Bvid  Brigham,  two  of  the  commissioners,  re- 
covered judgments  against  the  owners  of  the 
Half-breed  lands,  as  follows: 


)  the  auditor,  appointed   by  the 

Ine,  adjust,  and  allow  the  account 
of  Ihe  plaintiff  in  the  above-entitlod  cause,  to 
u-it:  H.  T.  Reid,  Esq.,  and  makes  report  that 
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he  finds  the  sum  of  11,200  to  be  du«  from  Mid 
defendants  to  said  plaintiff,  which  report  is  ac- 
cepted by  the  court.  Whereupon  it  is  orderad 
by  the  court,  that  the  plaintiff  recover  of  tk 
defendants  the  sum  of  $1,290,  together  will 
his  costs  of  suit  In  this  behalf  expended. 
"David  Brigham  v.  The   Owners  of  the  Hitf. 

breed  Lands,  lying  in  the  County  of  Lea.— Ii 

Debt. 

"Now  comes  the  auditor,  appointed  by  Ok 
court  to  examine,  adjust,  and  allow  the  accoinl 
of  the  plaintiff  in  the  above- entitled  cause,  to 
wit ;  Oliver  Weld,  Esq.,  and  makes  report  Uwt 
he  finds  the  sum  of  $818  to  be  due  from  thtuiil 
defendants  to  said  plaintiff;  which  report  is  u- 
cepted  by  the  court.  Whereupon,  it  is  ordend 
by  the  court,  that  the  plaintiff  recover  of  tk 
said  defendants  the  sum  of  fSlS,  the  amoimt 
stated  in  the  auditor's  report,  and  costs  hi  hii 
behalf  eipended-" 

On  the  2eth  of  November,  1-841,  exeentiiiBi 
were  issued  upon  the  above  two  judgments. 

On  the  1st  of  December,  1841,  the  ihtriS 
levied  the  executions  "on  the  half-breed  trut 
of  land,  situated  between  the  Mississippi  u>d 
Des  Moines  rivers,  granted  by  treaty  to  tk 
■half-breeds  of  the  Sac  and  Fox  tribes  ['441 
of  Indians,"  and  advertised  the  same  for  f^ 
on  the  1st  of  January,  1842. 

On  the  1st  of  January,  1342,  the  sheriff  H'd 
the  land,  containing  119,000  acres,  more  or  1», 
to  Hugh  T.  Reid,  for  the  sum  of  82.884.66. 

On  tite  2d  of  January,  1843,  William  Stotu, 
sheriff  of  Lee  County,  and  successor  of  Ik 
sheriff  who  had  made  the  sale,  executed  •  dee! 
to  Reid  for  the  following  tract,  vie.: 

"All  that  tract  of  land  lying  between  tk 
Mississippi  and  Des  Moines  rivers,  and  soutk  i( 
a  line  drawn  from  a  point  on  the  Des  Moind 
River,  opposite  the  point  where  the  nortkn 
boundary  of  the  State  of  Missouri  strikn  •''• 
same,  to  the  Mississippi,  commonly  knomt  *> 
the  half-breed  lands  lying  in  Lee  County,  s"^ 
containing  110,000  acres,  more  or  less;  ihtfH 
tract  of  land  lying,  being,  and  situate  in  Ik 
County  of  Lee  and  Territory  of  Iowa  afoWsiJt 
with  all  the  right,  interest,  claim,  and  itami 
of  the  said  owners  of  the  Half-breed  lacdi  Ij- 
ing  in  Lee  County,  in,  over,  and  to  the  it"- 
and  every  part  and  parcel  thereof;  to  hate  "m 
to  hold  all  the  nbove-granted  premises  tfnd  ip 
purtcnances  thereto  belonging,  or  in  but  "I^ 
appertaining,  to  the  said  Hugh  T.  Reid.  lu' 
heirs  and  assigns  forever." 

On  the  1st  of  October,  1844,  Reid  broiiglil  • 
suit  against  Webster,  and  filed  the  foU*«i«( 
declaration: 
"Territory  of  Iowa,  Lee  County,  ss. 

"Hugh  T.  Reid  v.  Joseph  Webrter. 

"Hugh  T.  Reid  claims  against  Joseph  W* 
ster  a  tisct  of  land,  with  the  appurteniM* 
lying  in  the  county  aforesaid,  and  descri!**!  »• 
follows,  to  wit:  the  northeast  quarter  of  nKt"* 
12,  in  township  67  north,  and  range  S  «*■ 
conlnining  160  acres,  more  or  leas;  and  tkrc 
upon  the  said  Hugh  T.  Reid  says  that  k  I"** 
right  to  the  immediate  possession  of  said  pr'f' 
crly,  and  to  the  ownership  thereof  in  fpe-ii"; 
pie,  and  also  to  damages  for  its  detent i wi,  •* 
offers  to  pro\'e  that  such  is  his  right. 

"II.  T.  Reid,  Attorney  for  himiwlf.' 
Howard  U- 
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The  defeadftDt  put  io  the  following  plea: 
"Territory  of  Iowa,  Lee  County,  act. 
"District  Court  of  »wd  County,  October  Term, 
tS41. 

"Joseph  Webster  deniei  the  right  of  Hugh 
T.  Reid  to  the  tract  of  hind,  with  the  appurte- 
nances, and  damages  for  the  detention  thereof, 
as  set  forth  in  liis  declaration,  or  to  any  part 
thereof;  and  hereupon  he  prays  a  jury  to  de- 
termine the  truth  of  thia  plea. 

"Miller,  MilU  &,  Cochran,  for  DefeodaDt." 
441*]     '00  the  12th  of  May,  1846,  the  cause 
came  on  for  trial,  when  the  verdict  of  the  jury 
waa  for  the  plaintiff. 

There  were  eight  bills  of  exceptions  taken  in 
the  progress  of  the  trial,  which  occupied  twen- 
ty-six pages  of  the  printed  record.     Into  them 
were    incorporated    long    legislative    acts    and 
deeds,  of  wliich  a  summary  is  given  above- 
Instead  of  transcribing  these  long  exceptions, 
it  will  be  sufficieot  to  state  the  points  involved. 
First  Exception. 
The  plaintiff  offered  in  evidence  the  two  judg- 
ments given  in  favor  of  Johnston  and  Brig- 

This  was  the  first  evidence  offered  by  the 
plaintiff  to  the  jury.  The  defendant  objected 
to  the  admisaibility  of  the  judgments,  as  being 
rendered  without  jurisdiction;  but  the  court 
overruled  the  objections,  and  admitted  the  rec- 
ords, to  which  the  defendant  excepts,  and  prays 
the  court  to  sign  and  seal  this  his  first  bill  of 
exceptions,  which  is  done  at  the  time  the  same 
was  talcea  on  the  trial. 

Charles  Mason,  Judge. 
Becond  Exception. 

The  plaintiff  offered  in  evidence  the  above 
judgments,  the  executions  issued  thereon,  the 
sheriff's  return  and  deed  to  Keid;  then  a  wit- 
ness to  prove  that  Webster  was  in  possession  of 
the  land  mentioned  in  the  declaration,  and  had 
been  so  since  the  year  1839  or  1840,  and  that 
the  land  was  within  the  half-breed  reservation: 
and  then  the  various  legislative  acts. 

The  defendant  then  moved  the  court  to  enter 
a  nonsuit  against  the  plaintiff,  which  motion 
was  overruled  by  the  court,  to  which  ruling 
and  decision  the  defendant  excepts  and  prays, 
ehk  Charles  Mason,  Judge. 

Third  Exception. 

Be  it  known,  that  on  the  trial  of  this  cause, 
after  the  plaintiff  liad  closed  hie  evidence,  and 
defendant  had  moved  the  court  for  a  nonsuit, 
as  stated  in  a  bill  of  exceptions  numbered  two 
in  this  cause,  the  defendant  offered  to  prove  to 
the  jury  that  the  judgments,  executions,  sher- 
iff's sale,  and  sheriff's  deed,  constituting  the 
-evidence  introduced  by  plaintiff,  was  all  pro- 
cured by  fraud  by  said  plaintiff  and  others,  and 
that  the  whole  title  of  plaintiff  is  baaed  upon 
fraud  and  fiction;  to  the  introduction  of  which 
■vridence  the  plaintiff  objected,  and  the  court 
toatained  the  exception,  and  ruled  that  such 
«ndenee  should  not  be  admitted;  to  which  de- 
fendant excepts,  and  prays  the  court  to  sign 
«Dd  smI  this  bill  of  exertions. 

Charles  Mason,  Judge. 
I4S*)  'Fourth  Exception. 

The  defendant  then  offered  evidence  to  show 
the  condition  of  the  half-breeds,  and  then  the 
fidlowing  daedal . 
IS  i;.  ed. 


1837,  March  3.  Nu-ma-tau-pas,  a  half-lnwd, 
to  John  Bond. 

1S37,    March    20.  John   Bond    to    Theophilus 

Builard. 

1838,  AprU  7.  Builard  to  Webster,  the  de- 
fendant. 

The  plaintiff  objected  to  the  introduction  of 
any  of  the  said  deeds,  and  the  court  sustained 
the  objection,  and  ruled  that  thej  should  be  ex- 
cluded from  the  jury,  to  which  opinion  the  de- 
fendant excepts,  and  prays  the  court  to  sign 
and  seal  this  bill  of  exceptions. 

Charles  Mason,  Judge. 
Fifth  Exception. 
Be  it  known,  that  on  the  trial  of  this  cause 
the  defendant  proved  that  he  acquired  the 
possession  of  the  premises  described  in  plain- 
tiff's declaration  by  a  purchase,  as  set  forth  in 
deeds  included  in  defendant's  fourth  bill  of  ex- 
ceptions, in  the  year  1838;  that  at  the  time  he 
purchased  there  were  improvements  on  said 
tract,  and  that  he  took  possession,  and  has  been 
in  possession  ever  since.  The  defendant  then 
produced  evidence,  and  offered  to  prove  by 
parol  testimony,  that  no  service  had  ever  been 
made  upon  any  person  in  the  suits  In  which 
the  judgments  were  rendered  upon  which  the 
iaie  was  made  to  plaintiff,  as  set  forth  in  de- 
fendant's second  bill  of  exceptions,  which  bill 
is  referred  to  here,  and  made  a  part  of  this; 
lihat  no  notice  was  given  by  publication  of  the 
pendency  of  said  suit;  that  the  plaintiff  was 
:be  counsel  that  procured  said  judgments;  that 
mid  judgments  were  rendered  upon  a  fictitious 
iemand,  and  never  proven  before  the  auditor; 
;hat  Webster  ond  the  owners  of  the  half-breed 
Lract  of  land,  or  some  of  them,  were  prevented 
irom  appearing  and  defending  by  the  fraudu- 
.cnt  representations  of  said  plaintiff;  that  the 
lale  was  in  fact  never  made  by  the  sheriff, 
Taylor;  that  the  whole  return  of  the  sheriff, 
Taylor,  was  a  fraudulent  and  false  return. 
The  plaintiff  objected  to  the  introduction  of 
J  very  part  of  said  testimony,  and  the  court 
ruled  and  decided  that  no  part  of  said  evidence 
was  admissible,  and  ruled  that  the  defendant 
ihould  not  introduce  evidence  to  prove  any  of 
:he  facts  above  stated;  to  which  ruling  and  de- 
dsion  the  defendant  excepts. 

Charles  Mason,  Judge. 
Sixth  Exception. 

Be  it  known,  that  on  the  trial  of  this  cause 
^he  defendant  filed  an  affidavit,  as  follows,  to 
*it:  "Joseph  Webster  makes  oath  and  says 
,hat  a  certain  deed,  executed  by  Hawkins  Tay- 
or,  •sheriff  and  collector  of  Lee  Coun-  [*443 
,y,  to  R.  y.  Barrett,  dated  the  27th  of  Scptem- 
)er,  1841,  and  recorded  in  Lee  County,  is  not 
n  his  power  to  produce  on  this  trial,  and  is 
naterial  evidcncu  in  his  behalf,  to  be  read  in 
,he  said  trial  of  H.  T.  Reid  v.  said  Webster,  as 
le  is  advised  by  his  counsel. 

"Joseph  Webster. 

"Sworn  and  subscribed  to  before  me,  this  IStb 
>f  May,  1845. 

"J.  C.  Walker,  Clerk. 
"By  J.  G.  Walker,  Deputy." 

After  which,  offered  the  recorder's  record  of 
liee  County  as  evidence  of  the  deed  mentioned 
n  the  affidavit.  The  plaintiff  objected,  the 
■ourt  sustained  the  objection,  and  ruled  that 
the  record  of  the  deed  should  not  be  introduced. 
1*» 
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aa  evidence,  to  which  the  defendant  excepts  and 

ptays,  etc.  Charles  MaHon,  Judge. 

Seventh  Exception. 

The  plaintiff  offered  in  evidence  the  judg- 
ments, the  execution,  and  the  deed  of  the 
sheriff  to  Reid,  the  same  as  mentioned  hereto- 
fore. The  defendant  excepted,  but  the  court 
overruled  the  objection  and  admitted  the  deed, 
to  wliich  ruling  the  defendant  excepts  and 
pruye,  etc.  Charles  Mason,  Judge. 

Eighth  Exception. 

Be  it  remembered,  that,  on  the  trial  of  this 
cause,  the  plainiiif  proved  nothing  in  addition 
to  the  evidence  introduced  as  set  forth  in  bill 
of  exceptions  number  two;  all  the  evidence 
given  to  the  jury  by  the  plaintiff,  on  examina- 
tion in  chief,  or  in  rebutting  evidence,  is  the 
evidence  contained  in  defendant's  bill  of  excep- 
tions on  the  motion  to  nonsuit  plaintiff,  and 
it  is  here  referred  to  and  fully  admitted. 

Upon  this  state  of  facts  the  defendiint  prays 
the  court  to  instruct  the  jury  as   follows,  to 

Ist.  That,  uniess  it  was  proved  to  the  satis- 
faction of  the  jury  that  there  was  some  person 
or  persons  within  the  Territory  of  Iowa,  at  the 
time  of  the  issuing  of  the  process,  or  appeared 
at  the  trial,  or  at  some  stage  of  the  proceedings, 
that  were  within  the  jurisdiction  of  the  District 
Court  of  Lee  County,  during  the  pendency  of 
the  suits  of  Johnston  and  Brigham,  upon  which 
this  title  accrued,  that  owned  or  had  an  interest 
in  those  lauds,  they  must  find  for  the  defend- 
ant. 

2d,  That  unless  they  find,  from  the  evidence, 
that  there  were  owners,  and  persons  or  corpora- 
tions, other  than  the  government,  who  were 
owners,  or  had  an  interest  in  said  land,  at  the 
444*]  "commencement  of  these  suits  by  John- 
ston and  Brighara,  they  must  find  for  the  de 
fendant. 

3d.  That  unless  the  jury  find  that  some  one 
or  more  of  the  owners  of  the  half-breed  tract  of 
land  were  citizens  of  the  Territory  of  Iowa  at 
the  time  of  the  passage  of  the  Act  of  Iowa 
Ijegislature,  passed  January  25th,  1839,  or  be- 
tween that  time  and  the  time  of  the  execution 
of  the  deed  by  the  sheriff  to  the  plaintiff,  they 
must  find  for  the  defendant. 

4th.  That  unless  it  ha9  been  proved  to  the 
jury  that  the  defendants  sued  by  Johnston  and 
Brigham,  and  upon  whose  judgments  the 
plaintiff  claims  his  title,  were  a  corporation  by 
virtue  of  law,  and  acting  as  such,  arc  liable  as 
such,  or  a  partnership  firm  bv  that  name,  or 
some  kind  of  an  association  who  had  assumed 
the  name  of  Owners  of  the  half-breed  lands  in 
Lee  County,  the  plaintiff  cannot  recover. 

6th.  That  if  it  is  not  proved  to  the  jury  that 
the  judgments  of  Johnston  and  Britrham  were 
rendered  against  some  person  or  pers-oiis,  body 
corporate  or  association  of  individuals,  whoso 
existence  has  been  proved  to  exist  at  the  com- 
mencement of  the  suit,  or  at  the  rendition  of 
the  judgments,  they  must  find  for  the  de- 
fendant. 

lilh.  That  a  judgment  against  a  dcnd  person, 
or  a  person  who  has  no  existence  whatever.  Is  ' 
no  judgment  at  all  in  contemplation  of  law,  and 
a  unle  under  such  a  judgment  is  void. 

Which  said  instructions,  so  prayed  for  by 
til,-  defendant,  u  above  stated,  to  be  give'u  ' 
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refused  t 

every  instruction,  severally  above  prayed  for, 
as  mentioned  from  one  to  six;  to  which  refusal, 
and  ruling,  and  decision  of  the  court,  the  de- 
fendant excepts,  and  praye  the  court  to  ngn 
and  seal  this  bill  of  exceptions. 

Charles  Mason,  Judge. 

It  has  already  been  stated,  that  the  jury 
found  a  verdict  for  the  plaintiff.  Webato',  Um 
defendant,  sued  out  a  writ  of  error,  and  carried 
the  case  to  the  Supreme  Court. 

In  January,  1846,  the  Supreme  Court  of  tha 
Territory  of  Iowa  affirmed  the  judgment  of  the 
court  below,  when  Webster   brought   the  cut 
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itted  upon  printed  s 
ifr.  Dixon  for  the  plaintiff  in  error,  do  tmauti 
appearing  for  the  defendant  in  error: 

Jlr.  Di2on,  for  plaintiff  in  error — 

We  allege  that  the  court  below  erred. 

1st.  In  admitting  the  judgments  of  JohntltB 
and  Brigham,  'the  executions,  the  levies,  ['441 
the  sheriff's  returns  and  sherifTs  deed  nmirr 
them,  or  either  of  them,  as  evidence  of  title  in 
Belli,  the  defendant  in  error;  and, 

2d.  In  excluding  the  evidence  offered  I^  Web- 
ster, the  plaintiff  in  error,  to  defeat  the  al- 
leged title  of  Reid. 

And  first,  in  admitting  these  judgmmti  of 
Johnston  and  Brigham,  and  the  proetediip 
under  them,  as  evidence  of  title  in  Reid. 

These  judgments  were  rendered  under  ul 
by  virtue  of  a  law  of  the  Territorial  LegitUtm 
of  Iowa,  passed  the  25th  of  January,  ISSi. 

Admitting  for  the  present  the  entire  validit; 
and  constitutionality  of  the  above  law.yetBnd, 
in  order  to  avail  himself  of  it,  and  eataUi*k  i 
valid  title  under  it,  must  show  a  strict  ceapl)' 
ance  with  all  its  provisions.  The  affirmitin 
rests  with  him.  It  being  a  statute  eonferritt 
a  special  and  extraordinary  remedy,  snch  a  (w 
as  is  unknown  to  the  common  law,  IK  ft- 
sumption  or  intendment  will  be  mode  in  f»™ 
of  a  judgment  acquired  under  it,  but  the  partj 
claiming  must  show  that  he  has  confonM  f 
its  enactments. 

And  whether  the  court  rendering  these  p^' 
ments  was  one  of  special  or  of  general  jorii- 
diction  is  immaterial;  the  legal  principle  M^ 
the  reason  remain  the  same.  If  the  remed;  ii 
summary  and  unusual  in  its  character,  t  con 
pliance  with  the  statute  must  be  affimutJT'lT 
shown,  in  whatever  court  that  remedy  is  nwilW 
to  be  enforced.  The  court  acquires  jnriWi'' 
tion  in  this  ease  by  virtue  of  the  statuU  »!««■ 
without  it  the  court  would  be  powerles*;  ■» 
to  justify  its  action  there  must  be  affinaatin 
evidence  of  a  substantial  compliance  witk  >>* 
requisition  of  the  law  from  the  inception  of  "* 
suit  to  ils  consummation.  This  principle  of  1" 
is  well  established,  and  but  few  authoritkt  f 
necessary  to  support  it.  See  3  Phil,  t  Ow" 
on  Evidence.  940.  087,  088.  089,  lOlS.  »» 
cases  thore  cited:  6  Wheat.  40. 

In  Massnchuselts.  it  is  ntnti'd.  where  a  list' 
ute  sivis  n  new  power,  and  at  the  same  Ii* 
provides  the  means  of  executing  it,  those  •t» 
eliiiin  the  power  can  execute  it  in  no  mb'' 
wiiv.  Andover  and  Mcdford  Turnpike  Co.  '■ 
(iiHild,  fi  .Mass.  4(1:  sec,  also,  14  Slass.  2«;.' 
IMni'k.  3!l.  .Vnd  where  a  summary  rcmedt  i> 
given  by  statute,  those  who  with  to  kTsil  tht"- 
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•elvea  of  It  must  be  confined  strictly  to  its  pro- 
visiona,  and  shall  take  nothing  by  intendment. 
Logwood  V.  HuntHville,  Minor,  23;  Cliitdresa  v. 
McGehee,  lb.  131;  Crawford  *.  State,  lb.  143  ^ 
YaucT  V.  HaukiuB,  lb.  171;  and  as  to  the  same 
doctrine,  sea  1  UasB.  103;  2  Yerg.  4S6,  493; 
10  Wend.  76. 

And  where  a  court  of  general  jurisdiction 
448*]  has  special  authority  'conferred  upon 
it  by  statute,  it  is  quoad  hoc  an  inferior  or  lim- 
ited court.  3  Phil,  dt  Cowen  on  Evidence, 
940,  citea  6  Wlieat.  119;  12  Wend.  0,  11. 

In  Denning  v.  Corwin,  11  Wend.  047,  there 
was  a  judgment  in  partition;  and  because  it 
did  Dot  appear  by  the  record  that  the  parties 
were  before  the  court,  or  shown  to  the  court 
that  tile  owners  were  unknown,  it  was  held 
to  be  void.  The  court  in  this  case  was  one  of 
general  jurisdiction. 

In  Kentucky  the  court  say  that  statutes  au- 
thorising proceedings  against  absent  defendants 
and  unknown  heirs  upon  constructive  notice  by 
publication,  must  be  strictly  pursued.  Brown 
T.  Wood,  0  J.  i.  Idarsh.  11,  14,  2B,  30,  193, 
107. 

In  this  court  the  same  principles  have  been 
fully  sustained.  Stead's  Executors  v.  Course, 
4  Cranch,  403.  The  principle  is  laid  down, 
that  a  collector  In  the  sals  of  land  must  act  in 
eonformit^  with  the  law,  and  the  purchaser  is 
bound  to  inquire  whether  he  has  so  acted, 

Williams  et  al.  v.  Peyton's  Lessee,  4  Wheat. 
77.  It  is  said  that  In  all  cases  of  a  naked  power 
not  coupled  with  an  interest,  the  law  requires 
that  every  prerequisite  to  the  exercise  of  that 
power  must  precede  its  exercise;  and  In  the 
tame  case,  in  speaking  of  publications,  the  court 
say,  "The  purchaser  ought  to  preserve  these 
gazettes,  and  the  proof  that  these  publications 

And  in  Thatcher  t.  Powell,  S  Wheat,  lie, 
the  court  proceeded  to  say:  "Previous  to  an 
order  for  a  sale  of  land,  and  subsequent  to  the 
report  of  the  sheriff,  certain  publications  are  to 
be  made,  in  the  manner  and  form  prescribed 
by  the  Act.  These  publications  are  indispen- 
sable preliminaries  to  the  order  of  sale.  They 
do  not  appear  to  have  been  made.  The  judg- 
ment against  the  land  was  given  at  the  Janu- 
ary Term,  1B02,  on  motion,  without  its  appear- 
ing, by  recital  or  otherwise,  that  the  requisites 
of  the  law  in  this  respect  had  been  complied 
with,  and  that  the  tax  still  remained  unpaid. 
We  think  this  ought  to  have  appeared  on  the 
record-  The  argument  is,  that  the  judgment 
for  these  errors  in  the  proccedinj^s  of  the  Coun- 
ty Court  may  be  voidable,  but  is  not  void; 
that  until  it  be  reversed,  it  is  capable  of  sup- 
porting those  subsequent  proceedings  which 
were  founded  on  it. 

"We  think  otherwise.  In  summary  pro- 
Mcdings,  where  a  court  exercises  an  extraordi- 
nary power  under  a  special  statute  prescribing 
its  course,  we  think  that  course  ought  to  be 
«xactly  observed,  and  those  facts  especially 
which  give  jurisdiction  ought  to  appear  in  or- 
der to  show  that  its  proceedings  are  coram 
Jodiee."  See,  also,  to  same  point,  RonkendorfT 
T.  Taylor's  Lessee,  4  Peters,  359. 
447']  'In  Bloom  v.  Burdick,  1  Hill  (N.  Y.), 
141,  the  court  say  that,  "in  every  form  in 
which  the  question  has  arisen,  it  has  been 
Md,  that  a  statute  authority  by  which  a  man 
it  Ii.  ed. 


may  be  deprived  of  his  estate  must  be  strictly 
pursued."  The  same  doctrine  will  be  found  in 
Kea  V.  McEachron,  13  Wend.  466;  Atkins  v. 
Kinnan,  20  Wend.  241 ;  and  in  Jackson  v.  Shep- 
ard,  7  Cowen,  SB,  an  eited  in  1  Hill,  supra. 

In  Jackson  v.  Kstj,  7  Wend.  148,  Ch.  J. 
Savage  says;  "It  is  a  cardinal  principle,  that 
a  man  shall  not  be  devested  of  his  property  but 
by  bis  own  acts,  or  the  operation  of  law;  and 
where  proceedings  arc  instituted  to  change  the 
title  to  real  estate  by  operation  of  law,  the  re- 
quirement of  the  law  under  which  the  pro- 
ceedings are  bad  must  be  strictly  pursued." 
And  '*whcn  laws  are  .to  be  taken  under  a 
statute  eutliority,  in  derogation  of  the  common 
law,  every  requisite  of  the  statute  having  the 
semblance  of  benefit  to  the  owner  must  be 
strictly  complied  with."  Sharp  v.  Johnson, 
4  Hill,  N.  Y.  09;  Atkins  v.  Kinnan,  20  Wend. 
241. 

In  the  case  tn  I  Hill,  the  decision  of  the 
court  in  Denning  v.  Corwin,  11  Wend.  647,  is 
restricted  to  the  facts  before  the  court.  The 
broad  doctrine,  that  the  judgment  of  a  superior 
court  is  void  if  the  record  do  not  show  juris- 
diction, is  denied;  but  it  is  not  denied  that  the 
judgment  of  a  superior  court  in  summary  pro- 
ceedings, where  it  exercises  an  extraordinary 
power  under  a  special  statute  prescribing  Ita 
course,  is  void,  if  the  record  do  not  show  ju- 
risdiction. See  Foot  v.  Stevens,  IT  Wend.  483, 
and  Hart  v.  Seixas,  21  Wend,  40. 

Can  there  be  a  doubt  of  this  being  a  law  giv- 
ing a  special  and  extraordinary  remedy  T  Does 
it  not  conflict  with  the  modes  of  judicial  pro- 
cedure known  to  the  common  lawT  Let  us  ex- 
amine its  peculiar  provisions  for  a  moment.  It 
is  made  for  the  benefit  of  three  persona  alone, 
and  none  others;  it  is  passed  to  authorize  the 
collection  of  accounts  accruing  by  virtue  of  a 
law  of  doubtful  constitutionality,  without 
showing  any  special  necessity  for  legislative  in- 
terference; it  waives  all  personal  service  of  no- 
tice upon  the  defendants,  and  substitutes  con- 
structive notice  by  publication;  it  authorizes 
suit  against  a  something  by  the  destsnation  of 
the  "Owners  of  the  Half-breed  Lands  in  Lee 
County,"  and  not  against  any  individual  by 
name;  it  allows  interest  upon  its  judgments  at 
the  rate  of  twelve  per  cent,  per  annum,  when 
six  per  cent,  was  the  established  rate.  See 
Laws  of  Iowa,  1839,  p.  276.  It  gives  to  the 
commissioners  their  expenses  in  addition  to 
their  per  diem  allowance,  while  no  expenses 
were  allowed  them  by  the  act  establishing  the 
commission;  it  then  composedly  sets  at  defi- 
ance the  Constitution  of  the  United  States,  and 
the  Ordinance  •of  1787,  by  prohibit-  [•448 
ing  the  trial  by  jury,  and  in  conclusion, 
with  an  effrontery  only  surpassed  by  its  ' 
surdity,  requires  the  court  to  give  to  it  a  ' 


We  think,  then,  we  are  correct  in  pronoun- 
cing it  a  special  and  extraordinary  statute;  re- 
markable  for  the  modest  learning  and  critical 
sagacity  it  displays  in  constitutional  and 
mon  law  jurisprudence;  and  still  more  remark- 
able for  the  nice  sense  of  justice  it  manifests 
to  extend  exact  and  even-handed  justice  to  the 
citizen.  Surely  the  poet  was  rapt  in  prophetic 
vision  when  he  exclaimed,  "A  little  learning 
is  a  dangerous  thing." 

We  now  contend  that  it  wra  necessary  for 
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Heid,  in  order  to  recover  under  this  law,  to  have 
shown — 

iBt.  The  exi(it«iice  of  %  corporation,  xisocia- 
tion,  or  company,  legallj'  conetituted,  and 
clothed  with  authority  to  sue  uid  be  sued  by 
the  designation  of  the  "Owners  of  Half-breed 
Lands  lying  in  Lee  County." 

2d.  That  aucb  company  were  the  otmers  of 
the  land  in  controversy,  or  that  Webster,  or 
some  one  under  whom  he  claimed,  waa  in  fact 
an  associate  or  member  of  such  company,  and 
bound  by  its  acts. 

3d.  That  eight  weeks'  notice  of  such  suit 
was  published  in  the  Iowa  Territorial  Gazette; 

4th.  That  the  trial  took  place  before  the  Lee 
County  District  Court,  and  not  before  a  jury. 

Now,  it  appears  from  the  hills  of  exceptions, 
that  not  one  of  these  things  was  shown  or  in 
proof  on  the  trial  of  this  cause,  and  that  the  re- 
covery was  had  upon  the  production  of  the 
judgmentB  alone. 

In  this  case  Reid  recovered  by  virtue  of 
judgments  against  "Owners  of  Half-breed 
lands,"  etc.  This  is  not  the  name  of  an  indi- 
vidual- It  is  not  a  name  known  to  the  law. 
except  as  an  incorporation.  There  ought  to 
have  been  an  avennent  and  proof  of  the  exist' 
ence  of  such  a  corporation.  Louisville  Rail- 
road Co.  v.  Letson,  2  Howard,  497;  see,  also, 
Williams  t.  Bank  of  Michigan,  7  Wend.  640; 
Welland  Canal  Co.  v.  Hathaway,  8  Wend. 
480.  In  Portsmouth  Livery  Co.  v.  Watson,  10 
Mass.  B1,  it  is  said  that  the  existence  of  private 
incorporations,  established  by  the  laws  of  Mas- 
sachusetts, and  that  of  all  corporations  estab- 
lished by  the  lawa  of  other  states,  must  be 
proved  as  a  fact. 

But  BgEun,  the  fact  of  tlie  defendants  being 
denominated  "Owners,"  etc-,  did  not,  per  sc, 
constitute  them  owners,  nor  confer  any  title  to 
the  farm  in  litigation  upon  them,  notwith- 
standing it  might  be  situated  within  the  bound- 
aries of  the  hwf-breed  tract-  It  was,  then^fore, 
449*]  indispensable  either  to  have  'shown 
title  in  those  "Owners,"  deduced  from  some 
common  source,  or  to  have  connected  Webster 
with  the  company,  by  the  name  of  "Own era," 
etc.  Neither  was  done;  and  we  conceive  this 
to  be  fatal  to  Reid's  recovery.  A  special  stat- 
ute, incorporating  certain  persons  for  purposes 
of  private  advontage  or  emolument,  does  not 
bind  (say  the  courts)  any  person  named  there- 
in, unless  he  consent  thereto.  Ellis  v.  Mar- 
shall, 2  Mass.  269;  Little  v.  Frost,  3  lb.  106, 
116.  And  in  Beatty  v.  Lessee  of  Knowler,  4 
Petera,  167,  it  is  decided  that  a  private  act  of 
incorporation  cannot  affect  the  rights  of  indi- 
Tiduals  who  do  not  assent  to  it;  and  that  in 
this  respect  it  la  considered  in  the  light  of  a 
contract,  is  a  position  too  clear  to  ndniit  of  con- 
troversy. How,  then,  are  we  to  be  bound,  or 
our  rights  affected,  by  a  .iiidgiiient  against 
a  company,  the  existence  of  which  is  not  proved, 
in  whom  no  title  is  shown,  and  as  to  whom  we 
are  strangers? 

We  were  in  possession  of  the  property,  and 
hnd  been  in  possession  for  several  years,  and 
possession  is  prima  facie  evidence  of  title  and 
ownership-  Adams  on  Ejeet.  32,  and  notes; 
lb.  319.  note  2;  Jackson  v.  Hillaborouch.  1  Dev. 
&  Batt.  177.  And  the  law  will  never  con- 
'tnie  a  possession  tortuous,  except  from  neccs- 
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sityj  but  will  consider  every  posBesrfcm  lawful, 
the  commencement  and  contmiuuKe  of  which 
are  not  proved  to  be  wrongful.  S  Cond.  B. 
242.  Such  beinf;  the  presumption  of  law, 
what  evidence  is  introduced  by  Reid  to  destroy 
that  presumption  T  The  "Owners,"  etc,  are 
not  proved  ever  to  have  been  in  poaseaaion,  nor 
ever  to  have  held  or  claimed  any  title.  What 
semblance  of  right  or  virtue,  then,  is  there  in 
these  judgments,  unaided  by  other  proof,  that 
we  should  be  dispossessed  of  our  property,  and 
deprived  of  our  home.  We  humbly  conceire 
there  is  none.  We  have  no  connection  with 
these  assumed  "Owners,"  etc  We  claim  by 
distinct  title;  and  unless  Keid  shows  their  Iq^ 
existence,  and  title  in  them  from  some  common 
source,  or  connects  ua  with  them,  he  cannot 
recover  from  us,  or  aSect  our  interest*. 

It  was  also  necessary  for  Reid  to  have  ibowD 
on  the  trial,  that  there  was  eight  weeks'  notice 
of  the  commencement  of  these  suits  pnblislud 
in  the  Iowa  Territorial  Gazette,  previously  to 
the  entry  of  the  judgments.  This  is  a  distinct 
and  substantive  requirement  of  the  law.  ^tk- 
out  such  published  notice,  the  court  had  no 
power  to  render  judgment.  It  was  indispesM- 
ble  to  jurisdiction.  It  is  not  pretended  tkal 
any  such  proof  was  offered,  and  eaii  it  be  Mid 
that  this  was  not  indispensable  T  Here  the  kv 
dispenses  with  all  personal  service;  no  homu 
being,  no  legal  body,  is  required  to  be  sotiM 
according  t«  the  mode  pointed  out  by  the  mb- 
mon  law,  by  reason,  'and  by  common  [*4JI 
justice.  Constructive  notice  is  substituted.  A 
mere  publication  for  a  short  period  of  time,  id- 
dressed  to  an  unknown  body,  is  declated  ts  h 
sufficient.  Can  it  be  that  it  is  not  neeesnrj  to 
prove  this  publication,  as  preliminary  to  Ike 
introduction  of  the  judgments  in  evidence!  li 
the  principle  consecrated  by  the  venerable  «.i>- 
tem  of  the  common  law,  and  incorporated  into 
our  constitutions,  that  no  person  shall  be  de- 
prived of  his  property  unless  by  due  proccM  of 
law,  to  be  thus  trifled  with  snd  frittered  iwtf ' 
This  court  has  always  appreciated  and  hcl' 
sacred  this  right  of  the  citizen  to  due  notiw  of 
judicial  proceedings  against  him;  anditiHordi 
US  pleasure  to  quote  its  bold  and  eloquent  Iw- 
guage.  In  Shriver's  Lessee  v.  Lynn  et  «L  * 
Howard.  GO,  the  court  say:  "No  court,  bo*' 
ever  great  may  be  its  dignity,  can  arropU  t* 
itself  the  power  of  disposing  of  real  eata^* 
without  the  forms  of  law.  It  must  obtain  jnri*' 
diction  of  the  thing  in  a  legal  mode.  A  d*«e-^ 
without  notice  would  be  treated  as  a  nullity - 

And  whenever  original  jurisdiction  is  tTtf'' 
cised,  "It  is  admitted  that  the  service  of  prc*^, 
CBS  or  notice  is  necessary  to  enable  a  court  ^^ 
exercise  jurisdiction  in  a  case;  and  if  jurisdi^^ 
tion  be  taken  where  there  has  been  no  servi^^ 
of  process  or  notice,  the  proceeding  is  ■  nnUit.,.^ 
It  IS  not  only  voidable.but  it  is  absolutely  voi^^ 
Lessee  of  Wnlden  v.  Craig's  Heirs  et  al.  ^^ 
Peters.  1.14. 

In  Hollinjisworth  v.  Barbour  et  al.  4  Petei — " 
475,  the  court  say:  "It  is  an  acknowledge'^ 
gnncrnl  principle,  that  judgments  anil  decu^*^ 
are  hiiMiiiifr  only  upon  parties  and  pri\-ie8.  T*^ 
reason  of  tlie  rule  is  founded  in  the  immutab^  . 
prini'iples  of  natural  justice,  that  no  nuiw 
righls  shonid  be  prejudiced  by  the  judgm'^^ 
fir  ili'iTec  of  n  court,  without  ou  Opportunity  ^* 
dcfi'iKli"^'  llie  right." 

Howard  I  *■ 
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w«  have  had  to  defcud  o 

There  are  manjr  declEriona  ahowing  the  necei- 
»itj  of  publication,  and  proof  thereof,  in  order 
to  confer  juriadictioD. 

In  DenninK  r.  Corwin,  II  Wend.  647,  above 
dted,  the  court  state,  that  the  New  York  atat- 
nt«  of  partition  gives  the  court  no  jurisdiction 
to  take  any  step  against  unknown  owners  un- 
til notice  has  been  published  according  to  the 
statute,  and  this  must  appear  bj  the  record. 


3of  of  t 


tion  la  had  In  a  cliancery  cauBe;  prool 
publication    must    also   be    made.     4    Equity 
DiK.  48S,  see.  20,  dtea  4  Stew.  «,  Port.  84. 

u  a  decree  be  taken  bj  publication  against 
an  absent  defendant,  the  statements  in  the  bill 

i  not  evidence  in  anj  collateral  contest.     S 


of  an  order  against  non-residents  must  be 
copied  in  the  record.  A  statement  that  it  was 
filed  la  Insufficient  to  show  that  the  defendant 


A  racital  in  a  decree  of  the  publication  of 
tbe  order  against  an  absent  defendant  does  not 
nrore  It,  but  the  evidence  must  he  filed.  3 
Equity  Dig.  CS2,  sec.  3;  4  Monroe,  544. 

And  In  1  McLean,  321,  it  is  decided  that 
fUta  must  be  stated  to  enable  the  court  to 
Jndge.  A  statement  by  the  auditor,  that  land 
waa  legally  advertised  and  sold,  cannot  be  re- 
edved  as  evidence;  facts  must  be  stated.  In 
Fuker  v.  Rule's  Lessee,  9  Cranch,  64,  cited  in 
4  Cond.  R-  397,  a  sale  was  declared  to  be  in- 
valid because  it  did  not  appear  in  evidence  that 
the  publications  required  by  the  ninth  section 
of  the  Act  had  been  made;  the  court  inferred 
that  they'  had  not  been  made,  and  considered 
the  case  as  if  proof  of  the  negative  had  been 
given  by  the  plaintiff  in  ejectment.  The  same 
point  was  decided  in  4  Cond.  R.  397. 

Other  decisions  might  be  introduced,  but  the 
above  abundantly  establish  the  doctrine  for 
which  we  contend:  that  the  defendant  must 
have  the  notice  required  by  law;  and  when  the 
statute  prescribes  a  kind  of  notice  differing 
from  the  common  law  mode,  a  compliance  with 
such  statute  must  be  affirmatively  shown.  If 
the  publication  pointed  out  by  taw  was  nec- 
essary to  jurisdiction,  and  the  court  cannot 
presume  the  fact  of  publication  unless  from 
proof,  then  the  omission  of  such  proof  on  the 
trial  by  Reid  is  equivalent,  as  far  as  we  are  in- 
terested, to  an  established  want  of  jurisdiction 
tn  the  court  pronouncing  these  judgments. 
Jurisdiction  Is  defined  to  be  the  power  to  hear 
and  determine;  this  power  can  only  be  brought 
into  exercise  by  publication;  there  is  no  evi- 
dence of  publication  in  this  case,  and  as  it  can- 
not be  presumed,  the  consequence  is  obvious, 
that  these  judgments  were  void  acts,  without 
validity,  and  incapable  of  conferring  powers 
or  rights.  For  wherever  a  court  acts  without 
jnrisdlction.  Its  decrees,  judgments,  and  prO' 
ceedings  are  absolute  nvuUties,  powerless  as 
nidenee  for  any  purpose  whatever.  "They 
•w  not  voidable,  but  simply  void,  and  form 
M  bar  to  a  recovery  sought,  even  prior  to  a 
Tivnsal  In  opposition  to  them.  They  constitute 
no  juBtifleation;  and  all  persons  concerned  i 
IS  L.  «d. 


executing  such  judgments  or  sentences  are  con- 
sidered m  law  trespassers.  This  distinction 
runs  through  all  the  cases  on  the  subject,  and 
it  proves  that  the  jurisdiction  of  any  court 
exercising  authority  over  a  subject  may  be  in- 
quired into  in  every  other  ct.irt  where  the 
Eroceedings  of  the  former  are  relied  on,  and 
rought  before  the  latter  by  the  party  claiming 
the  benefit  of  such  proceedings."  •Elliott  [*4K2 
et  al.  v.  Peirsol  et  al.  1  Peters,  340;  see,  also, 
5  Cond.  R.  758;  2  McLean,  477;  13  Peters,  611; 
and  especially.  Lessee  of  Hickay  et  al.  v.  Stew- 
art et  al.  3  Howard,  762,  where  the  whole  doc- 
trine is  well  laid  down. 

The  judgments  ought  not  to  have  been  ad- 
mitted in  evidence  on  the  trial  in  this  cause, 
for  the  further  reason,  that  upon  their  face  they 
appear  to  have  been  respectively  founded  upon 
the  report  of  an  auditor  appointed  by  the  court, 
which  report  the  court  merely  confirmed. 
The  examination  of  witnesses  and  vouchers, 
and  the  ascertainment  of  the  amount  of  in- 
debtedness, were  all  performed  by  the  auditor, 
and  not  by  the  court.  The  auditor  does  not 
return  the  facts  and  evidence  upon  which  his 
report  is  based,  and  from  which  his  conclusions 
are  drawn,  so  that  the  court  might  exercise  a 
judicial  judgment  over  it,  but  he  simply  apeei- 
fles  the  amount  he  finds  to  be  due,  and  upon 
which  finding  and  statement  the  court  enters 
up  judgment.  Now,  the  law  requires  the  trial 
to  take  place  before  the  court.  It  gives  no 
power  of  substitution  to  the  judge.  It  nowhere 
speaks  of  an  auditor  or  any  other  auxiliary 
officer  acting  in  the  matter.  It  conferred  power 
upon  the  judge  alone;  and  it  is  well  settled, 
that  judicial  power  cannot  be  delegated  unless 
expressly  authorized  by  law.  The  Legislature 
enacting  this  law  demonstrate  tlieir  unbounded 
confidence  in  the  judge  by  abolishing  the  trial 
by  jury,  and  at  the  same  time  clothing  him 
with  magisterial  authority  over  the  whole  mat- 
ter in  the  nature  of  a  personal  and  judicial 
trust.  The  recitals  in  the  judgments  themselves 
show  that  he  did  not  exercise  any  judgment  in 
the  matter.    How  could  he  have  done  so,  when 


the         .     „ 

there  waa  a  great  want  of  ordinary  prudence 
and  circumspection  on  the  part  of  the  court,  if 
there  was  not  a  palpable  and  inexcusable  viola- 
tion of  duty.  It  is  enough  that  we  are  de- 
prived of  a  jury,  without  also  being  deprived 
of  a  judge,  in  pronouncing  these  judgments 
which  are  now  brought  forward  under  color 
of  law  to  filch  from  us  the  hard  earnings  of 
years  of  toil.  For  all  practical  purposes,  the 
auditor,  and  not  the  court,  pronounced  these 
judgments. 

The  above  reasoning  is  predicated  of  the 
supposition,  that  the  Act  under  which  those 
judgments  were  rendered  was  a  valid  and  con- 
stitutional law.  This  we  deny.  We  feet  con- 
fident in  affirming  that  the  Act  never  hnd  a 
valid  existence.  A  legal  judgment  never  could 
be  recovered  under  it.  Having  no  power,  it 
coutd  confer  no  power.  No  judicial  tribunal 
could  confirm  or  trannmit  any  rights  through 
its  instrumentality.  It  was  utterly  powerless 
for    auy    valid    purpose    whatever.      And    our 
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void.  It  attempt*  to  do  awajr  with  the  oeces- 
Hit7  of  peraODal  service  of  process  in  the  com- 
mencement of  actions.  This,  as  we  have 
shown,  would  endanger  the  safety  of  persons 
and  property.  It  aims  to  give  to  three  persona 
e.\traordinary  and  additional  privileges  nnd 
remedies  in  the  collection  of  their  debts,  which 
are  not  given  or  extended  to  others.  It  is  thus 
eiclusive,  operates  partially,  and  is  against 
common  right.  It  directly  gives  to  them  a  rate 
of  interest  upon  their  judgments  double  what 
the  laws  of  Iowa  give  to  any  other  citizen. 
No  reason  is  assigned,  aad  no  necessity  shown 
to  exist,  for  awarding  such  a  preference;  and 
this  it  also  against  common  right,  Now,  the 
cases  say  that  statutes  passed  Bgainst  the  plain 
and  obvious  principles  of  common  right  and 
common  reason  are  null  and  void,  so  far  as 
they  are  calculated  to  operate  against  these 
principles.  Ham  v.  MacClaws,  1  Bay,  93,  and 
see  Morrison  v.  Barksdale,  Harper,  101. 

2d.  It  is  in  violation  of  the  Constitution  of 
the  United  States,  of  the  Ordinance  of  I7B7, 
and  of  the  organic  law  of  1S3B,  establishing  the 
territorial  government  of  Iowa. 

The  Constitution  of  the  United  States  guaran- 
ties the  right  of  trial  by  jury.  Amendment  to 
Constitution,  Article  T. 

The  Ordinance  of  1787,  organizing  the 
Northwestern  Territory,  art.  2,  secures  to  its 
Inhabitants  the  trial  by  jury,  that  all  judicial 
proceedings  shall  be  according  to  the  course  of 
the  common  law,  and  that  no  man  shall  be  de- 

E rived  of  his  property  but  by  the  judgment  of 
is  peers,  or  the  law  of  the  land.  And  the  or- 
ganic law  of  1S38,  sec.  12,  extends  to  the  in- 
habitants of  Iowa  the  rights,  privileges,  and 
immunities  previously  granted  and  secured  to 
the  inhabitants  of  Wiwonsin,  and  of  course 
includes  the  above  provisions  In  the  Ordinance 
of  1797. 


The  iifth  section  of  the  law  in  question  pro 
vides,  "that  the  trial  of  said  suit  or  suits  shal 
be  before  the  court,  and  not  a  jury." 


Now,  it  would  appear  to  be  sufficient,  to  place 
these  constitutional  and  organic  restrictions 
upon  the  territorial  Tjegislature  in  juxtaposition 
with  the  above  lepislative  provision,  in  order  to 
demonstrate  their  absolutely  irreconcilable 
character.  The  statement  itself  would  seem  to 
involve  an  inconsistency  so  glaring,  that  all 
reasoning  upon  it  would  be  superHuous.  But 
as  it  is  a  constitutional  inquiry,  involving  the 
validity  of  leglshitive  enactment,  and  in  its  de- 
termination alTei'ting  deeply  the  interests  and 
rights  of  the  citizen,  it  may  not  be  improper  to 
examine  briefly  the  laws  and  the  authorities  on 
454*]  the  subject;  'for  whatever  jeopardizes 
for  a  moment  the  integrity  of  the  trial  by  jury 
ought  to  be  strictly  scrutinized  and  condcmncil. 

"The  impartial  ailminisfmtion  of  justice," 
says  nn  eminent  jurist,  "which  secures  both 
our  persons  and  our  properties,  is  the  great  end 
of  civil  society;  and  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish 
for,  that  he  cannot  be  affected  either  in  his 
property,  his  liberty,  or  his  person,  but  by  the 
unanimous  consent  of  twelve  of  his  neighbors 
•id  equals."  This  was  written  nearly  a  century 
ago,  and  is  equally  true  now  as  then.  The 
right  is  as  sacredly  cherished  and  vigilantly 
guarded  as  ever,  "It  is  enthroned  in  the 
hearts   of   the   people,  it   ia   enshrined   in   the 


sanctuary  of  the  Constitution,  and  as  well 
miriit  the  frantic  suicide  hope  that  the  let 
wmch  destroys  his  miserable  body  should  ex- 
tinguish his  eternal  soul,"  as  any  individual  or 
body  of  men  expect  with  impunity  to  attack  or 
overthrow  this  glory  of  the  law  and  invaluaUt 
privilege  of  the  citizen.  See  Parsons  v.  Bed- 
ford, 3  Peters,  446. 

We  suppose  it  wil!  not  be  controverted,  tint 
territorial  Legislatures  are  restricted  in  the  ex- 
ercise of  legislative  power  to  such  as  U  eiproi- 
ly  given  them  by  the  law  of  Congress  orguii- 
iag  the  territorial  government.  That  Uw  eowli- 
tutes  their  charter;  under  it  they  act,  tmihj 
virtue  of  it  alone  are  their  acts  valid.  Judge 
Story  says:  "As  the  general  government  pos- 
sesses the  right  to  acquire  territory,  either  bj 
conquest  or  by  treaty,  it  would  seem  to  follow, 
as  an  inevitable  consequence,  that  it  posscsHi 
the  power  to  govern  what  it  has  so  acquired. 
The  territory  does  not,  when  so  acquir^  be- 
come entitled  to  self-government,  and  i*  not 
subject  to  the  jurisdiction  of  any  state.  It 
must  consequently  be  under  the  dominion  and 
jurisdiction  of  the  Union,  or  it  would  be  witli- 
out  any  government  at  all."  3  Story  cm  Cooit 
193,  194;  American  Ins.  Co.  t.  Canter,  I  Peten, 
511. 

And  again:  "What  shall  be  the  fonn  d 
government  established  in  the  territories  de- 
pends exclusively  upon  the  discretion  of  Con- 
gress. Having  a  right  to  erect  a  tenitoriil 
government,  they  may  confer  on  it  such  pow- 
ers, legislative,  judicial,  and  executive,  a*  tkfj 
deem  best."    See  3  Story  on  Const.  IK. 

Territories  are,  then,  nothing  but  poBliMl 
corporations,  exercising  such  powers  aloae  u 
are  conferred  by  the  Charter  of  laeorfaaUn, 
or  Act  organizing  them.  We  examme  tlu 
charter  or  act,  and  find  that  the  Ordinanc*  rf 
1787  is  adopted  as  a  part  of  it;  and  in  tiiat Or- 
dinance ore  contained  the  restrictive  enMt- 
ments  above  enumerated.  We  suppoee,  sin, 
that  in  the  construction  of  these  provisioiu  we 
must  refer  to  the  expositions  and  dedsionl  of 
the  common  law,  wherein  these  proviMOM 
•have  received  an  appropriate  and  de-  [**>* 
terminate  signiGcation.  When  we  adopt  tbi 
common  law,  or  portions  of  it,  we  also  ido^ 
the  established  adjudication  upon  then.  It 
may  be  true  that  the  common  law  of  Enghmd 
is  not,  in  all  respects,  to  be  received  as  the  1»» 
of  America.  This  court  has  said:  "Our  in- 
cestors  brought  with  them  its  general  prisdpliSi 
and  claimed  it  as  their  birthright;  but  UttJ 
brought  with  them  and  adopted  only  that  por^ 
tion  which  was  applicable  to  their  situati* 
Van  Ness  v.  Packard,  2  Peters,  144. 

The  words  "trial  by  jury"  and  "judgawt 
of  his  peers"  would  seem  to  be  nearly  equi™- 
lent  in  meaning.  A  trial  by  a  jury  is  "•  t™ 
by  twelve  of  the  party's  peers;"  and  the  jniT 
ment  of  his  peers  means,  "trial  by  a  jurf  " 
twelve  men,  according  to  the  course  of  *■ 
common  law."   2  Kent's  Com.  12,  13,  note  i 

The  clause  "law  of  the  land"  signifies,  tbit 
statutes  which  would  deprive  a  citiien  ef  '*' 
rights  of  person  Or  property  without  a  Wf^ 
trial,  according  to  the  course  and  usage  <"  "! 
common  law,  would  not  be  the  Uw  of  the  IM* 
in  the  sense  of  the  ordinance.  See  Btkt  *' 
I  Henderson,  4  Dev.  N.  C.  16. 
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the  UMe  doetrina.  The  worda  Itf  the  law 
of  the  land,'"  Bay  the  court,  "do  Dot  meao  a 
statute  passed  for  the  purpose  of  working  the 
wroDg.  That  construction  would  render  the 
reBtriction  abBoluteiy  nugatory,  and  turn  this 
part  of  the  Constitution  into  mere  nonsense." 

"  By  the  law  of  the  land,"  eays  Lord  Coke, 
S  Inst.  46-60,  "is  meant  'by  the  due  course 
and  process  of  law,'"  It  does  not  mean  a  mere 
Act  of  the  Legislature,  for  such  a  construction 
would  remove  all  limitation  on  legislative  au- 
thority, and  destroy  the  restrictive  power  of 
the  above  constitutional  provisions.  As  origi- 
nally used  in  Magna  Charta,  ch,  29,  it  was  un- 
derstood to  mean  due  process  of  law.  See  2 
Kent's  Com.  13,  note  b,  and  In  the  Matter  of 
John  and  Cherry  StreeU,  19  Wend.  859.  And 
Jnstice  Story  says,  the  clause  "by  law  of  the 
land"  meaneth  due  process  of  law,  and  which 
in  effect  affirms  the  right  of  trial  according  to 
the  process  and  proceeding  of  the  common  law. 
3  Story  on  Const.  661 ;  see,  also,  1  Tucker's 
BUcIc  Com.  App.  3M,  306. 

The  words,  "of  judicial  proceedings  ac- 
cording to  the  course  of  the  common  law," 
would  appear  to  be,  not  only  in  affirmation  of 
the  security  afforded  by  the  provision  "the  law 
of  the  land,"  but  in  extension  of  it  to  all  judi- 
cial proceedings  in  the  progress  of  litigation, 
uid  which  are  known  to  the  common  law. 

The  words  "common  law,"  as  used  in  the 
<&•*}  Constitution,  'have  received  a  judiciaJ 
interpretation.  The  phrase  "is  used  in  contra- 
diitioction  to  equity,  and  admiralty,  and  mari- 
time jurisprudence.  It  means  not  merely  suits 
ich  the  common  law  recognized  among  ita 
old  and  settled  proceedings,  but  suits  in  which 
leml  rights  were  to  be  ascertained  and  deter- 
mined,  in  contradistinction  to  those  where 
equitable  rights  alone  were  recognized  and 
equitable  remedies  were  administered;  or  where, 
as  in  the  admiralty,  a  mixture  of  public  law. 
'and  maritime  law,  and  equity,  was  often  found 
in  the  same  suit."  "In  a  just  sense"  (the 
(•Tenth  amendment  of  the  Conatitution)  "the 
amendment  then  may  well  be  construed  to  em- 
brace all  suits  which  are  not  of  equity  and  ad- 
miralty jurisdiction,  whatever  may  be  the  pe- 
culiar form  which  they  may  assume  to  settle 
legal  rights."  Parsons  v.  Bedford,  3  I'etera, 
440,  447. 

{The  counsel  then  proceeded  to  argue  that 
his  statute  was  against  the  organic  law  of  Iowa, 
and  the  second  article  of  the  Ordinance  of  1787; 
■nd  that  if  the  law  was  void,  the  judgments 
under  it  were  equally  so.  He  then  argued  that 
jortsdiction  over  this  Indian  reservation  re. 
mained  in  Congress,  which  had  never  trans. 
lerred  it  to  the  territory;  that  the  defendant 
below  had  a  right  to  show  an  outstanding  title, 
ud  also  to  show  fraud  in  ths  original  judg. 
msnta  and  subsequent  proceedings  therein.  The 
tarter  has  already  allotted  a  large  space  to 
Um  argument,  and  regrets  that  he  cannot  insert 
ths  views  of  the  counsel  upon  these  points.) 

Ur.  Justio*  HcLesn  delivered  the  opinion  of 
tks^eourt; 

This  case  is  brought  here  by  a  writ  of  error 
to  the  Supreme  Court  of  Iowa. 

k  judgment  was  obtained  by  the  defendant, 
Bdd,  against  the  plaintiff  in  error,  Webster,  at 
Ibj  Term,  1846,  ut  the  IMstrict  Court  of  Lee 
•lib  ed. 


County,  Iowa  Territory,  (or  the  recovery  of  a 
quarter,  sect  ion  of  land;  which  judgment  was 
removed  by  writ  of  error  to  the  Supreme  Court 
of  the  territoryi  and  afterwards,  at  January. 
Term,  1846,  the  judgment  of  the  District  Court 
was  affirmed. 

On  the  3d  of  March,  1645,  an  act  was  passed 
by  Congress,  to  admit  the  Slate  of  Iowa  into 
the  Union.  By  the  fifth  section  of  that  Act,  it 
was  made  a  fundamental  condition  to  the  ad- 
mission of  the  Stute,  that  certain  provisions  of 
the  Act  should  be  "assented  to  by  a  majority 
of  the  qualified  electors  nt  their  township  elec- 
tions," on  which  the  President  was  required,  by 
proclamation,  to  announce  the  admission  of  the 
State  into  the  Union. 

The  judgment  in  this  case  was  rendered  by 
the  territorial  court,  before  the  State  of  Iowa 
had  been  admitted.  The  writ  'of  error  [•467 
from  that  court  was  directed  to  the  Supreme 
Court  of  the  territory,  and  the  record  has  been 
certified  in  obedience  to  it  by  the  Supreme 
Court  of  the  State,  where,  it  seems,  the  records 
of  the  territorial  Supreme  Court  are  deposited. 

As  this  proceeding  was  commenced  and  con- 
summated in  the  territorial  courts,  over  which 
this  court  can  properly  exercise  a  revisory  ju- 
risdiction, the  District  Court  of  the  United 
States  would  have  been  a  more  appropriate  de- 
posit for  the  record.  But,  under  the  circum- 
stances, this  is  not  considered  material  to  a  re- 
vision of  the  proceedings,  no  mandate  being 
required  to  give  effect  to  the  judgment  Of  this 

The  subject  matter  being  clearly  within  our 
jurisdiction,  and  having  possession  of  the  rec- 
ord, we  see  no  objection  to  an  examination  of 
the  case.  This  court  held  in  Gelston  v.  Ho^rt, 
3  Wheat.  246,  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789,  giving  appellate 
jurisdiction  to  this  court  from  the  final  judgment 
of  the  highest  state  court,  "the  writ  of  error 
may  be  directed  to  any  court  in  which  the  rec- 
ord and  judgment  on  which  it  is  to  act  may  be 
found,  and  if  the  record  has  been  remitted  by 
the  highest  court  and  to  another  court  of  the 
State,  it  may  be  brought  by  the  writ  of  error 
from  that  court."  In  principle,  that  case  is 
nnalngous  to  the  one  under  consideration.  If 
llie  record  contain  the  judgment  duty  certified, 
over  which  we  can  exercise  jurisdiction,  it  is 
not  essential  that  it  should  be  certified  by  the 
court  rendering  the  judgment. 

The  questions  in  the  case  arise  on  exceptions 
taken  to  the  rulings  of  the  court  at  the  trial. 

To  sustain  the  plaintiff's  title,  two  judg- 
ments and  executions  thereon,  with  the  sheriff's 
return,  were  offered  in  evidence.  The  first  in 
behalf  of  Edward  Johnson  v.  "The  Owners  of 
Half-Breed  Lands  lying  in  Lee  County,"  Iowa 
Territory,  for  twelve  hundred  and  ninety  dollars, 
at  August  Term,  1839;  the  other  in  behalf  of 
David  Brigham  v.  The  same  Defendants,  for  the 
sum  of  eight  hundred  and  eighteen  dollars,  at 
the  samu  term.  Executions  having  been  issued 
on  these  judgments,  the  xheriff  returned  on 
both  of  them  that  he  had  levied  "on  the  Helf- 
brced  Sac  and  Fox  reservation  in  Lee  County, 
Iowa  Territory,  commonly  called  the  half- 
breed  tract;"  and  had  advertised  and  sold  the 
same  for  the  sum  of  twenty-eight  hundred  and 
.  eighty-four  dollars  sixty-six  cents. 

In  pursuance  of  this  sale,  the  sheriff  maA«  \j<i 
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Hugli  T.  Reid,  the  purchaser,  a  deed  for  the 
kinilB  levied  on,  containing  one  hundred  uid 
nineteen  thousand  acres,  more  or  lesB. 

Tliu  above  proceeding  took  place  under  a  law 
of  tl)c  Territorial  Legislature  of  Iowa,  passed 
the  25tb  of  Januar;,  1639.  By  the  first  section 
of  that  law,  "An  Act  for  the  partition  of  the 
4SS*]  •Half-breed  lande,  and  for  other  pur- 
poses," and  an  Act  supplementary  thereto,  were 
repealed.  The  preamble  to  the  repealed  Act 
expresses  its  object,  Whereas  it  is  expedient,  in 
order  to  the  settlement  of  that  tract  of  land 
lying  between  the  MissiGsippi  and  Des  Moines 
nvers,  commonly  called  the  half-breed  lauds, 
which  was  reserved  tor  the  half-breeds  of  the 
Sac  and  Fox  tribes  of  Indians,  by  Treaty  made 
at  Washington  city,  between  the  United  States 
and  those  tribes,  on  the  4th  of  August,  1824, 
which  was  released  to  said  half-breeds,  with 
power  to  convey  their  rights,  etc.,  by  Act  of 
Congress,  approved  the  30th  of  June,  1834, 
that  the  validity  of  the  titles  of  the  complain- 
ants should  be  determined,  and  partition  of 
said  lands  among  those  having  claims  should 
be  made,  or  a  sale  thereof  for  the  benefit  of  such 
valid  claimants." 

The  second  section  of  the  repealing  Act  pro- 
vided, that  the  several  commieaioners  by  and 
under  the  act  repealed,  who  were  authorized  to 
sit  and  take  testimony,  etc.,  under  said  Act, 
"may  immediate!3',  or  as  soon  aa  convenient, 
commence  actions  before  the  District  Court,  of 
Lee  County,  for  their  several  accounts  against 
the  owners  of  the  said  'half-breed  lands;'  and 
give  eight  weeks'  notice  in  the  Iowa  Territorial 
Gazette  to  said  owners  of  such  lands;  and  the 
judge  of  said  District  Court,  upon  the  trial  of 
said  suits  before  it  at  its  next  term,  shall,  if 
said  accounts  are  deemed  correct,  order  judg- 
ment for  the  amount  and  costs  to  be  entered  up 
against  said  owners,  and  said  judgment  shall 
be  a  lien  on  said  lands,"  etc. 

The  third  section  declares,  "The  words, 
'Owners  of  the  Half-breed  Lands  lying  in  Lee  < 
County,'  shall  be  a  auDicient  designation  and 
apecifieation  of  the  defendants  in   said   suits." 

By  the  fifth  section  it  was  provided,  that 
"the  trial  of  said  suits  shall  be  before  the  court, 
and  not  a  jury;  and  this  act  shall  receive  a 
liberal  construction,  such  as  will  carry  out  the 
spirit  and  intention   thereof." 

The  deed  from  the  sheriff  to  Reid,  end  also 
the  judgment  and  executions  on  which  it  was 
founded,  having  been  given  in  evidence,  though 
objected  to  by  Webster,  he  olTcred  to  prove  to 
the  jury  that  the  judgments,  executions, 
sheriff's  sale,  and  sheriff's  deed  were  all  pro- 
cured by  fraud  of  the  plaintiff,  and  others, 
and  that  the  whole  title  of  the  plaintilf 
was  founded  upon  fraud  and  fiction;  to  which 
the  plaintiff  objected,  and  the  court  refused  to 
admit  the  evidence. 

The  defendant  then  ofilered  evidence  conduc- 
ing to  prove,  that  Na-ma'tau-paa,  under  whom 
he  claimed  the  land,  waa  a  half-breed  of  the 
Sac  Indians,  accompanied  by  a  deed  from  him 
for  the  premifles  in  controversy,  to  John  Bond, 
dated  the  3d  of  March,  1B3T;  and  also  a  deed 
4  69*]  from  Bond  to  Theophilus  Bullard  "for 
the  same  land,  dated  the  20th  of  March  in  the 
same  year;  and  also  a  deed  from  BuUard  to 
Webster  for  the  mum  lud,  dated  the  7th  of 


April,  1838;  All  of  whdcli  deeda  wen  doly  k-- 
knowledged;  but  the  plaintiff  objected  to  ssid 
deeds  being  admitted  as  evidence,  ftndtbecoiiit 

sustained  the  objection. 

The  defendant  then  offered  to  prove  that  h« 
entered  into  the  possession  of  the  premiMs, 
wiiich  were  improved,  and  that  he  had  occupied 
them  up  to  the  time  of  the  trial.  And  he  then 
offered  to  prove  by  parol  testimony,  that  no 
service  had  ever  been  made  upon  any  person  ii 
the  suits  in  which  the  judgments  were  ren- 
dered, under  which  the  sale  was  made;  that  no 

>  the 

counsel  that  procured  said  judgments;  thatiaid 
judgments  were  rendered  upon  a  fictitious  de- 
mand, never  proved  before  the  auditor;  that 
Webster  and  the  owners  of  the  half-breed  tntt 
of  land,  or  some  of  them,  were  prevented  fioia 
appearing  and  defending  by  the  fraudulent  rep- 
resentations of  said  plaintiff;  that  the  sale  wis 
in  fact  never  made  by  the  sheriff,  Taylor;  thit 
his  returns  were  fraudulent  and  talae;  whid 
evidence,  being  objected  to,  was  ovemiled  bf 
the  court. 

Other  exceptions  were  taken,  but  it  itittmtt 
unnecessary  to  refer  to  them. 

This  was  an  extraordinary  procedure  from  ill 
commencement.  With  the  view  to  prodiM  i 
settlement  of  the  large  tract  of  land  owned  Vj 
the  half-breed  Indians  in  the  County  of  lee,  U 
settle  the  claims  to  those  lands,  partititm  tbSB 
among  the  claimants,  or  make  a  sale  therto' 
for  the  benefit  of  such  claimants,  the  Act  ol 
the  16th  of  January,  1B38,  containing  twenty- 
four  sections,  was  passed.  Thomaa  S.  WiImb, 
David  Brigham,  and  Edward  Johnston  wen 
appointed  commissioners,  who  were  vested  witk 
certain  powers  to  carry  out  the  objects  of  the 
Act,  and  who  were  to  receive  each  six  dollart 
per  day  for  their  services.  The  judgment*  o" 
which  the  land  was  sold  were  obtained  by  t«« 
of  the  commissioners,  for  services  rendered 
under  the  above  Act.  To  satisfy  these  two 
claims,  the  entire  tract  of  the  half-breeda  was 
sold,  containing  110,000  acres. 

By  the  Act  under  which  the  suite  were  insti- 
tuted, no  other  desijniation  of  the  defenilaati 
was  required  than  "Owners  of  the  Half-brwd 
Lands  lying  in  Lee  County."  These  soils  >"'* 
not  a  proceeding  in  rem  against  the  laod.  but 
were  in  persontim  against  the  owners  of  it 
\Miet.her  they  all  resided  within  the  lerritorrlf 
not  does  not  nppnar,  nor  Is  it  a  matter  of  mj 
importance.  No  person  is  required  to  tnf" 
in  a  suit  on  "whom  process  has  not  ['*'• 
been  served,  or  whose  property  has  not  b'* 
attached.  In  this  case  there  was  no  perKoJ 
iiutice,  nor  an  attachment  or  other  procwda* 
against  the  land,  until  after  the  judgloMiti 
The  judgments,  therefore,  are  nullities,  «■ 
did  not  authorize  the  executions  on  whj^  '* 
land  was  sold. 

By  the  seventh  article  of  the  unendmenti" 
the  Constitution  it  is  declared,  "Ib  soili  ■* 
common  law,  where  the  value  In  controinT 
shall  exceed  twenty  dollars,  the  right  of  trii'  bT 
jury  shall  be  preserved."  The  organic  U"*  " 
the  Territory  of  Iowa,  by  express  preri"" 
and  by  reference,  extended  the  laws  of  * 
United  States,  including  the  Ordinance  of  It^i 
over  the  territory,  so  far  as  they  are  •ppliMl'^ 
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Let  under  wUcb  tbe  ftbove  proceeding 
prohibited  the  triRl  \tj  JU17  in  matter* 

oa  which  the  vuita  were  founded.     In 

feet  the  ket  ma  void. 

liatrict  Court  erred  in  oTerruling  the 
offered    by    the   defendant,   to   prove 

1   the   judgmenta,   executions,   sheriff'H 

1  sheriS'B  deed. 

a  judgment  is  brought  collaterally  be- 
court  as  evidence,  it  may  be  shown  to 

upon  its  face  by  a  want  of  notice  to  the 

iniust  whom  judgment  vas  entered  or 

Mstrict  Court  also  erred  in  orermling 
ence  of  title  offered  by  the  defendant. 
da  upon  their  face  appeared  to  have 
ly  esecuted;  and  there  wae  no  euggee- 
t  they  did  not  relate  to  the  land  in  eon- 
.  If  no  partition  had  been  made,  bo  that 
Au-pas  could  not  give  an  exclusive  title 
land,  yet,  being  proved  to  be  a  half- 
e  bad  the  power  to  convey  at  least  his 

in  the  land,  which  gave  a  right  of  pos- 
to  some  extent  to  Webster.  The  deeds 
that  he  was  not  a  trespasser,  and  had  a 
defend  hie  possession.  The  extent  of 
t  of  possession  under  his  deed  it  ia  not 
J  now  to  determine. 

was  also  error  in  the  District  Court,  in 
Dg  the  evidence  offered  by  the  defendant 
that  no  notice  was  given  by  publica- 

the  act  requires.  If  juriadietion  could 
:ised  under  the  Act,  it  was  essential 
that  all  its  requisites  had  l>een  sub- 
ly  otwerved.  It  was  necessary  for  the 
to  prove  notice,  and  negative  proof 
i'nottce  was  not  given,  under  such  dr- 
ees, could  not  be  rejected. 
>w  above  reasons,  the  judgment  of  the 
!  Court  of  the  territory,  affirming  the 
it  of  the  District  Court,  is  reversed. 

•Order. 

tnnse  came  on  to  be  heard  on  the  tran- 
f  the  record  from  the  Supreme  Court  of 
itory,  now  State,  of  Iowa,  and  was  ar- 

eounsel;  on  consideration  whereof,  it 
lere  ordered  and  adjudged  by  tliis  court, 

judgment  of  the  said  Supreme  Court  in 
sa  be,  and  the  same  is  hereby  reversed, 
ita ;  and  that  a  statement  of  thiq  deci- 
nrtifi«d  to  the  Supreme  Court  of  Iowa. 


M  H.  DIGGES,  Use  of  Joseph  Libbey. 

a«etion  on  building  contract— dams ges 
eaehes — forfeit  for  failure  to  complete 
eed  tim«,  not  liquidated  damages — evi- 
parol  not  admissible  to  explain  written 


aged  ta  bulM  a 

lom    of   nronev.   and   tbc   ownt 
B  watt,  efferea  b>  prove  that  t 


Tbe  old  rule.  thst.  vbere  ■  partj  sbsll  have  been 
injured,  either  by  a  psrtlsl  failure  oC  amalderatlOD 
for  the  ciwtTact,  or  by  tbe  DOD-fulfillment  a(  the 
contract,  or  by  breacb  ol  werrant;,  be  mast  be 
driven  to  a  cross  action,  has  been  much  relaxed  In 
later  times.  Tbe  case  of  Withers  v.  Greene,  8 
Howard.   213,   referred  to  and   re-afflrmed. 

Where  the  contract  provided  that,  IT  the  house 
were  not  flaiabed  by  a  certain  day,  a  deduction  of 
ten  per  cent,  from  tbe  price  should  be  made,  and 
tbe  defeadant  alTered  evidence  to  prove  that  this 
forfcltare  was  Intended  by  the  partlea  as  liqui- 
dated dsmages,  tbe  evldeuce  was  proper)]'  rejected. 
It  woaia  have  been  Irregular  In  the  court  to  go  out 
of  tbe  terma  of  the  contract.     Unlesa  the  forfeiture 


tbe  r 


measure  of  lojury'  .. 
been   Irreanlar   to   rec 

Inaulry  was  Into  tbe 

-*  •>- if  the  parties. 


.._,..  third  person,  was  usual  and  proper 
and  Decessarj  to  tbe  completion  of  the  house,  tbli 
evidence  was  properly  rejected.  He  should  havt 
proved  that  It  came  wltblo  Ibe  contract.  So.  also, 
evidence  was  load  ml  9  a  lb  le  that  tbe  defendant.  In 
presence   of  tbe   plalntllf,    Insisted   upon    Its  belni 
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sitting  for  the  Coimty  of  Wasliington,  in  Um 
District  of  Columbia. 

On  the  7th  of  August,  1844,  William  H. 
Digges  and  William  E,  Van  Buren  entered 
into  a  contract  in  the  city  of  Washington,  as 
,  follows ; 

"It  is  hereby  agreed,  between  William 
Digges,  of  the  city  "of  Washington,  [•488 
carpenter,  of  the  one  part,  and  W.  H.  Van 
Buren,  M.  D.,  of  the  other  port,  as  follows: 

"First.  The  said  William  Digges  agrees  to 
build,  or  cause  to  be  built,  for  the  said  W.  H. 
Van  Buren,  a  house,  with  office,  baclc  build- 
ings, woodhouse,  stable,  and  privies,  in  the 
style  and  of  the  materials  set  forth  in  the  fol- 
lowing specifications,  represented  in  the  accom- 
panying plan,  to  wit: 

(Then  followed  numerous  specifications.) 

"Second.  That  tbe  said  W.  H.  Van  Buren 
Is  to  pay  to  said  Williain  Digges,  for  the  house 
built  and  finished  as  above  specified,  the  sum 
of  $4,600  in  gold  or  silver  current  money  of  the 
United  States,  or  its  equivalent  in  bank  notes, 
in  the  following  manner,  viz:  $1,000  on  the  1st 
day  of  September,  $1,000  on  the  Ist  of  Octo- 
ber, $1,000  on  the  1st  of  November,  and  $1,600 
on  the  day  that  the  house  is  entirely  finished 
and  fit  to  occupy;  provided  tiiat  it  shall  not 
be  later  than  the  25th  of  December,  1844;  he, 
William  Digges,  to  forfeit  ten  per  cent,  on  the 
whole  amount  if  said  house  Is  not  entirely  com- 
pleted and  fit  to  occupy  at  the  time  agreed 
upon,  viz:  December  2Gth,  1844. 

"If  there  should  be  any  matters  of  detail  or 
finish,   or   mattera  not   specified  properly. 
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tion  of  A  house  such  as  the  one  above  ., 
such  things  are  to  be  considered  ai  included 
this  agreement. 

"If  any  disagreement  should  occur  between 
the  parties  in  this  agreement  with  regard  to 
matters  above  specified,  such  disagreement  shall 
be  settled  finally  and  without  appeal,  by  three 
persons,  one  of  whom  to  be  selected  by  each  of 
the  parties,  and  the  tliird  chosen  by  the  persons 
thus  selected,  and,  if  necessary,  by  lot. 

"In   witnesB   whereof,   the   aaid   parties   have 
hereunto  set  their  hands  and  seals  this  Tth  day 
of  August,  in  the  year  of  our  Lord  1844. 
"W.  H.  Digges, 
Wm.  H.  Van  Burea. 
"Signed  and  sealed  in  presence  of — 
Th.  Lawson, 
T.  P.  Andrews." 

An   additional   Agreement. 

"The  undersigned  hereby  agree  to  the  altera- 
tions of,  and  additions  to,  the  above  contract 
mentioned  below;  and  aho  that  this  additional 
agreement  shall  in  no  respect  invalidate  the 
above  contract,  except  in  the  specifications 
herein  contained,  to  wit:  that  in  place  of  'the 
48S*]  attic  Btory  with  rooms,'  'etc.,  as  speci- 
fied in  the  above  contract,  W.  H.  Digges  is  to 
build  the  third  story,  divided  and  finished  in  all 
respects  like  the  second  story,  as  specified 
above,  except  that  the  ceiling  shall  have  nine 
feet  pitch  in  the  clear,  nnd  that  there  shall  be 
a  window  on  the  stairway  in  the  back  wall,  and 
a  window  on  the  gable  end  of  the  main  build- 
ing on  the  passage,  each  of  the  same  size  as  the 
other  windows  of  the  story,  and  all  to  be 
double  hungj  and  also  a  garret,  floored,  plas- 
tered, and  divided  as  agreed  upon,  with  the 
necessary  stairways,  in  the  best  manner,  and 
with  the  same  material  employed  in  the  second 
^tory.  The  passage  in  the  garret  to  have  a 
semicircular  window,  with  a,  base  of  equal 
width  with  the  windows  of  third  story,  and 
made  to  slide  into  a  frame  in  the  wall,  and  each 
garret  room  to  have  a  window  on  the  east  gable, 
except  the  small  room  on  the  passage,  which  is 
to  be  fitted  up  as  a  closet,  with  shelves  and 
drawers,  as  specified  for  the  corresponding 
room  in  the  'attic  story'  of  the  original  agree- 

"And  also,  that  for  the  third  story  and  gar- 
rets as  herein  specilled,  W.  H.  Van  Buren  is  to 
pay  to  W.  H.  Digges  the  sum  of  $526,  when 
they  shall  be  completed,  in  addition  to  all 
other  payments  already  provided  for.  'Pitch 
of  second  story  to  be  reduced  to  eleven  feet  in 
the  clear.' 

"Signed  this   lit  day  of   September,   1844. 
"Wm.  H.  Van  Buren, 


On  the  26th  of  June,  1846,  Digges  filed  an 
account  with  the  clerk  of  the  CSrcuit  Court, 
under  the  Act  of  Congress  passed  on  the  2d  of 
March,  1833  (4  Stat,  at  Large,  659),  entitled 
"An  Act  to  secure  to  mechanics  and  others 
payment  for  labor  done  and  materials  furnished 
in  the  erection  of  buildings  in  the  District  of 
Columbia;"  and  claimed  the  lien  ^ven  by  that 
Act. 

The  account  was  as  follows) 
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Account. 
Dr.  William  H.  Tan  Bnren  t»  WUIUv  H.  DIcca— 

184H,  April  21. 
To  tbe  price  ol  tlie  coatract  lor  baUdlns, 

etc..  on  lots  11  and  12.  Id  square  1S9, . .  M.*O0J« 
To  .tbe  addltlDD  (Hereto,  snil  alleratloa  In 
tbe   plan   tbereof.   as   per  screcment  of 

let   Bcptember,    1S44 llUt 

To  addltfonal  eilra  work  required  bj  jva 
to  be  done  on  said  bulldlDg,  not  apecl- 
fled  in  said  contract,  or  tbe  additional 
aKreemeat  aCoreoald.  tIs.  : 

Polfl  bricklayers  (or  extra  work, IM.'l 

Urmovlng    [eace 1.00 

•GradlnK  the  yard l**«A  ]!,M 

Window  In  the  xable  end  ot  main  houM,       K.OO 

Two  closets  In   tbe  offlce 11.00 

Two         do         dlnlDg-room 15.00 

Snow  breakers  on  the  roof 0.09 

CuttlQK  tbree  bole*  la  parlor  floor  for  fur- 
nace          1.KI 

Cnttlng    ~  window  Id  gable  end !.M 

Fixing  sliding  door  In  closet  between  din- 
ing-room  and    kltcben WM 

Sbelf-con  nee  ting   cases   In    tbe    office &W 

To  eilra  additional  elce  of  closet  In  afllee,         (JH 
To  two  course  brick  additional  belgtat  ot 

tblrd    atorj 11  JO 

To  plastering  tbe  additional  helgbt.    ....  I.M 

To  extra  wldtb  of  tbree  frames  back  Kt 
boose tl.C 

On  the  31st  of  January,  1846,  IMgges  sued  out 
B  4cire  facias,  on  which  the  marshal  retimed 
de  known.  The  defendant  then  put  in  ■  pits 
non  assumpsit,  and  the  ease  went  on  np- 
ly  in  that  form,  no  declaration  having  e'O 
vn.  filed,  but  it  was  agreed  tliat  a  deelsratin 
mid   be   considered   as   if   embraced  by  tlw 

:n  April,  1847,  the  following  notiee  of  »^ 

was  filed: 
'm.  H.  Digges  v.  W,  H.  Van  Buren.— Noti«e 

of  Set-off. 
Take  notice  that  the  above-named  defefl^- 
t,  on  the  trial  of  this  cause,  will  give  in  fi" 
ice,  and  insist,  tliat  the  above  plaintiS,  I*' 
e  and  at  the  trial  of  the  commencement  of 
B  suit,  was  and  still  is  indebted  to  the  uiil 
'endant   in   the   sum   of   seven   hundred  vA 

en  dollars  for  divers  materials  and  otliB 
«SBary  things  made,  done,  furnished,  ukO, 
1  applied  in  and  about  a  certain  builiii^ 
,t  the  plaintiff  had  undertaken  and  contrscted 

build  for  the  defendant,  at  the  County  « 
ishington,  in  the  District  of  Columbia,  w 
ieh  said  materials  and  things  were  so  nM 
ilied,  done,  and  finished  on  account  ot,  UJ 
behalf  of,  at  the  special  instance  and  reqncat 

the  plaintiff;  and  also  in  the  sum  of  w'^ 
idred  and  seven  dollars  for  money  by  the  •" 
,dant  before  that  time  paid,  laid  out,  and<*' 
ided    for    the    plaintiff    by    the    defeodu* 

account  of  and  on  the  behalf  of  the  ""J 
intifl.  under  his  contract   as  aforesaid.  «■ 

his  special  instance  and  request;  and  tn» 
i  said  defendant  will  set  off  and  allow  to  \» 
d  plaintiff  on  the  said  trial  so  much  of  t" 
d  several  sums  of  seven  hundred  and  wrea 
lars.  HO  due  and  owing  from  the  said  pi*""" 

to  the  said  defendant,  against  any  demuid'* 
■  "said  plaintiff,  to  be  proved  on  the  ['*** 
d  trial,  as  will  be  sufficient  to  satisfy  anil ou- 
irge  such  demand,  according  to  the  fOr» 
I  statute  in  such  case  made  and  providw- 

lated  this day  of  April,  1S47. 

H.   May.  Defendant's  AttorMJ- 
-  -  Wm.  H.  Digges,  ft-esent."  . 
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Memo. — A  particular  Bccoimt  of  the  above 
-off  IB  hereto  annexed. 

"H.  Ms7,  Defendant's  Attorney. 


1S44. 

r.     5.     Cbarlea    B.    Craig,    far 
and  pencIJlnB  Irant  of 


paiatlng 
2S.     R.  J.  and  w.  Brown  for  corale- 


Ini  parlori  and  restlbule,  and 
center  pieces  witb  books,  etc.,     TG.90 
Do.,  for  plastering  bouse 30.00 


m     Thomas  Cartes,   for  bi^s  and 
B.     O.    'Knowles,     for     fsneinB 


10e.BG 
40.00 


29.21 


ST.     IjCwIs  H,  Scbaelder.  for  banging 

bellB.    etc r.  .  , 

:.     8.     ThoB.  Curtea,  for  screws,  grsTel, 

_  80.      F,  H.  'Darneli.'  for  '^Jn'lini! '. '.       iciOO 

.  .  .      13. 2S 
4.87 


2S.21 


2.      S. 


crane,    rings    to    manger.. 
ft.       Do.,  for  4  nlgbt  latches  and 


10.     Tajlor,      for     paving,      repairing 

gate-piers,  and  pointing  waUK,     28.17 
12.      Hiigbea,    Cor   lodAng  and   work 

about    yard 41.S0 

2T.       Hervej    Kmmert.    to    repaira   to 

Bpoatlnt 18.87 

ft,     C.li.  Coltman,  tor  paving  atable- 

yard,    67 .88 

S.      B.    O,    Snowies,    for    closets    In 

chambers,  and  repairs 58.75 

t.  Bmbt,    for    steps,    etc 24.00 

Sundry  amonnts  paid  tor  repairs 

and    Jobbing, 38.TB 

amonnt  paid  for  rent  at  hoase  occupied 

Sdefenifant    from   26Ui   Dec,    1844,    to 
th    April,    1845 lG6.ia 

D  March,  1847,  the  cause  came  on  for  trial, 
;n  the  jury,  uiider  the  instructions  given  by 

court,  found  *  verdict  for  the  plaintiff  for 
23.21,  with  interest  from  the  2lHt  of  Au- 
t,  1S45,  and  costs. 

"he  billa  of  exoeption  were  aa  foUowBi 
■*]    'Defendant's  First  Exception. 

"Van  Buren  v.  Digges,  Use  of  Libbey. 
The  plaintifT,  in  support  of  the  issue  joined 
m  the  plea,  of  non  assumpsit,  produced  and 
Ted  written  contracts  between  the  parties,  as 
owB  (copied  in  pp.  461,  463),  and  further 
rred  evidence  tending  to  prove  that  he  bad 
cuted  the  work  therein  stipulated  for,  and 
1  delivered  it  to  th^  defendant,  who  received 
•ithout  objection.  And  thereupon  the  de- 
dant  offered  to  prove,  by  competent  wit- 
Ha,  that,  before  receiving  the  said  work,  and 
ing  the  progress  thereof,  he  had  objected  to 
sufficiency  of  various  parts  of  the  same  as  « 
ipliance  with  the  contract,  and  had  com- 
uated  said  objections  to  the  plaintiff,  and 
t  there  were  various  omissions  of  work  stip- 
ted  to  be  done,  and  various  portions  of  the 
<k  contracted  for  were  done  in  a  defective 
i  inferior  manner,  and  not  as  well  as  cou- 
rted for  by  the  plaintiff,  and  that  some  of 
M  defects  were  not  and  could  not  be  dis- 
sed  by  the  defendant  until  after  the  de- 
lant  had  entered  into  the  poaseaaion  and 
of  the  house,  and  the  defendant  offered  to 
re,  by  way  of  set-off,  and  having  filed  a  bill 
tarticnlara  of  said  alleged  omissions  and  de- 
li and  pven   due   notice    thereof   to   the 


plaintiff,  and  of  his  purpose  in  reduction  of  tka 
contract  price  of  the  whole  work  sued  for  by 
the  plaintiff,  the  value  of  said  omissions,  and 
the  difference  in  the  value  between  the  actual 
work  defectively  executed  and  that  contracted 
for;  to  which  evidence  so  offered,  or  any  of  it, 
the  plaintiff  objected  as  inadmissible  under  the 
issue;  and  the  court,  on  the  objection  of  the 
plaintiff  so  taken,  refused  to  admit  any  of  said 
evidence  for  said  purpose;  to  which  refusal  the- 
defendant  excepts,  and  tenders  to  the  court  this, 
his  bill  of  exceptions,  which  is  thereupon  signed 
and  sealed,  this  14th  day  of  April,  1B47. 
"W.  Cranoh, 
"James  S.  Morsell." 
Defendant's  Second  Exception. 
"In  addition  to  the  evidence  contained  in  the 
aforegoing  bills  of  exception  on  the  part  of 
defendant,  and  which  are  made  a  part  hereof, 
the  defendant,  for  the  purpose  of  informing  the 
court  as  to  the  relation  and  situation  of  the 
said  defendant  in  regard  to  the  said  house,  and 
the  plan  and  building  thereof,  and  the  said 
plaintiff,  at  the  time  of  the  execution  of  the 
contract  aforesaid,  and  the  circumstances  sur- 
rounding the  parties,  and  leading  and  inducing 
to  the  said  contract,  offered  evidence  by  T.  P. 
Andrews,  a  competent  witness,  and  who  waa 
present  at  the  execution  of  said  contract,  and 
signed  the  'same  as  a  witness,  tending  [*4«7 
to  prove  that  the  said  defendant  intended  to  re- 
side in  the  said  house  with  his  family  as  their 
permanent  home;  that  the  site  of  the  same  was 
selected  by  him  on  account  of  its  great  conven- 
ience to  be  a  place  of  business;  that  the  plan 
thereof  was,  m  many  respects,  peculiar,  and 
according  to  his  own  plan,  and  intended  for 
his  own  convenience  and  professional  habits; 
and  that  the  amoimt  of  ten  per  cent,  on  the 
contract  price,  stipulated  by  the  contract  afore- 
said to  l«  forfeited  if  the  said  bouse  was  not 
entirely  finished  and  fit  to  occupy,  as  therein 
provided,  on  the  25th  of  December,  1844,  waa 
intended  by  the  said  parties,  at  the  time  of  en- 
tering into  said  contract,  as  and  for  the  liqui- 
dated damages  that  would  result  and  fairly  De- 
long  to  the  said  defendant  by  reason  of  said 
failure  to  llnisb  the  said  house  on  the  25th  of 
December,  1844;  to  which  said  offered  evidence, 
and  every  part  thereof,  the  plaintiff  objected, 
and  the  court  refused  to  hear  the  same;  to 
which  refusal  of  the  court  the  defendant,  by 
his  counsel,  excepts,  and  prays  the  court  to 
eign,  seal,  and  enroll  this  Us  bill  of  exception, 
which  is  accordingly  done,  this  16th  day  of 
April,  1847.  W.  Cranch, 

"James    S.    Morsell, 
James  Dunlop." 
Defendant's  Third  Exception. 
"Upon  the  further  trial  of  this  cause,  and  in 
addition  to  the  evidence  contained  in  the  afore- 
going bills   of  exceptions,  the  plaintiff  having 
given  evidence  tending  to  show  thnt  the  said 
defendant,  while  the  said  house  was  luring  built, 
made  a  contraot  for  an  alteration  in  the  style 
and  finish  of  the  plastering  of  the  said  house, 
which  contract  was  made  with  a  third  person, 
and  not  with  the  plaintiff,  and  thereby  the  ex- 
ecution of  the  work  on  the  said  building  was 
delayed    beyond   the    said    25th    of    December, 
1844;    the   defendant   offered   evidence    tending 
to  prove  that  the  eeid  plaatertag,  ko^  Vce  «^'3\« 
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and  flnfah  thereof,  wan  usual  and  proper  and  on   the   prayer   of  the   plaintiff  adda   ttieirto: 
necessary  to  the  completion  of  the  iaid  house;  But  the  court  further  instructB  the  jury,  tluit 
and  further  offered  to  prove,  that  at  the  time  the  defendant  'is  not  entitled  to  tet  off  ["ISt 
of  the  execution  of  the  said  plasterins  the  de-  in  his  action  the  sum  of  ten  per  cent,  on  the 
fendant,  in  the  presence  of  the  plaintiff,  insisted  amount  of  the  contract  mentioned  in  the  pro- 
on  and  rcciuired  him  to  execute  the  same  as  a  viso   in   the    said   contract,   nor   any   damage* 
part  of  his  contract,  and  that  he  refused  bo  to  which  may  have  resulted  to  the  defendant  by 
do.    To  the  ndmissibility  of  which  said  offered  any  delay  on  the  part  of  t^e  plaintiff  in  corn- 
evidence,  and  every  part  of  it,  the  plaintiff  ob-  pleting  the  said  house  and  delivering  the  same 
jected,   and   the   court    refused   to   pormit   the  to  the  defendant  on  the  said  25th  of  December, 
Bame  or  any  part  thereof  to  go  to  the  jury;  to  1844.     To  which  modification  of  the  court  and 
which  refusal  the  defendant  excepts,  and  prays  instruction  on  the  part  of  the  plaintiff,  ai  above 
the  court  to  sign,  seal,  and  enroll  this  his  ex-  granted,  the  defendant  excepts,  and  pray*  the 
ception,   which   is   accordingly  done,   this   16th  court  to  sign,  seal,  and  enroll  this  hii  bill  of  ex- 
day  of  April,  1847.                "W.  Cranoh,  ceptions,  which  is  accordingly  done,  this  151k 

Jas.    S.    Morsell,"  day  of  April,  1847.                        "W,  Cranch, 

4««*1   'Defendant's  Fourth  Exception.  J"-  I>unl(^." 

"On  the  further  trial  of  this  cause,  and  after  Defendant'a  Sixth  Exception, 

the  evidence  contained  in  the  foregoing  bills  of  ...„j  ,l         -j  _,  ■   ^-^   i     .       .  ^i.„    -_ 

exceptions,  and  which  are  made  a  part  hereof,  .,*"*>  *^«  ^"*  P'^'ntiff,  having  further  g.™. 

the  defendant  offered  evidence  tending  to  prove  evidence  tend.ng  to  show  that,  after  the  pto- 

*i..i  !.»  i,nj  ,<  ij   i.!j  «  t   »   J    ,„     J  J    »■«..=  tering  of  the  eaid  bouse  had  been  begun,  t« 

that  he  had  paid,  laid  out,  and  expended  various  j  t  Jj     .      _i      j    ■  j.                 .       .     ^-.i   ,i 

.......  ^f  ,nnI,n.T  V«  T,^^^'.  .,,.«■«-.  ..i-K  .  n,»n  defendant    entered    into   a   contract    w  to  tlr 

sums  of  money  to  various  persons  other  tban  _ij          «.„i             -           j.^.        -        t 

don.  .nd  deM.n™.  In  Ih,  work  .nd  m.t.ri.l.  "■  T"'""  «»''  P>»«e'.  «^t  '  ''I'J  "  '^ 

don.  and  furnished  by  the  pl.inU«,  .nd  omil-  TSJ^.',^'')  \t  ""T    ™  ^    ,     T 

Ud  to  be  done  .nd  fnrnl.hed  by  bii  nnder  hi,  '  •''»  '.•f,*"!!  '?  «'"  ■"<>  '«"""'"!•  -j", 

. .         .       .          J     IT      J  ..     _           ■_         _  further  delay  of  two  weeLs  was  occasioned  bv 

•aid  contract;  and  offered  to  prove,  m  eonnee-  ^^^  ^^^^  ^  ^^i              ^              additional  pi.; 

tion  therewith,  that  such   ompss.ons  and  deB-  ^^^.        ^^^  ^^^^  ^^    ^               y^^.       j^^^i^. 

c^encics  were  in  and  about  the  work  and  mate-  ^u.ifthat  the  said  plasterer  did  not  and  conlJ 

nals  furnished  and  done  by  the  plaintiff  under  ^   .^              .     ^                             days  ifW 

b.s  said  contract;  but  the  said  plaintiff  objected  ^^^  ^^j^  25th  of  December,  1844,  and  muci  of 

to  the  admissibility  of  the  said  offered  evidence  j^^    carpenters'    work   and   th*    painters'  -M 

jnd  every  part  thereof,  and  the  court  refused  thereby  postponed  and  delayed  litil  after  tk. 

to  allow  the  "»««;  »;  .*«7J"' t^,«™^*' t°  f  t"  said  d/y;  the^aid  defendant  then  gan  evidac 

the  jni7;  to  which  refusafof  the  court  the  de-  ^^  „i,ow  that  the  plainUff  knew  of  the  -■■' 

fendant  excepts    and  prays  the  court  to  sign,  ^    ^^„^„t   f„   the  %aid   additional   ploate 

seal,  and  enroll  this  his  exception   which  isac-  ^^^  ^.^  ^^^  ^^^.        ^^^^^^^                     P 

cordingly  done,  this  16th  day  of  April.  1847.  ,.j^^    thereupon   the    defendant   prayed  Ik 

vv.  "--Tancn,  ^^^   ^^  instruct  the  jury:   If  the  jury  ihiD 

Jas.    8.    MorseU.  fl„j_   f^^   t^e   evidence,   that   any   deUy  w» 

Defendant's   Fifth   Exception.  caused  in  completing  the  work  in  con«equa>» 

"Dpon  the  further  trial  of  this  cause,  the  plain-  of  the  extra  plastering  in  the  parlon  and  ft- 
tiff  having  given  evidence  in  addition  to  that  aage,  done  under  the  distinct  contract  b«t«w» 
contained  in  the  aforegoing  bills  of  exceptions,  the  defendant  and  Mesara.  Brown,  given  a 
and  which  are  made  a  part  hereof,  tending  to  evidence,  and  they  shall  further  find  that  WJ 
prove  that  he  had,  at  the  request  of  defendant,  extra  plastering  was  so  done  vrith  the  M 
in  addition  to  the  work  and  labor  and  materials  knowledge  and  sanction  of  the  plaintiff,  wj 
provided  for  in  the  said  contract,  done  and  per-  without  any  understanding  between  him  •«" 
formed  certain  extra  work,  and  fumishod  extra  the  defendant  at  the  time,  that  in  conseqnn" 
materials  on  and  about  the  said  house  and  thereof  a  further  time  should  be  allowed  W 
premises,  and  for  which  he  claimed  extra  com-  completing  the  building,  then  the  plaintiff/ 
pensation  and  damages  over  and  above  the  not  entitled  to  any  further  time  for  compldig 
amount  specified  in  the  said  contract,  and  the  the  building  because  of  such  work  and  * 
defendant,  having  offered  evidence  tending  to  delay  attending  the  same.  _ 
prove  that  he  did  not  consent  to  any  extension  "That  the  forfeiture  of  ten  par  cent,  il  * 
of  the  time  for  completing  the  said  house  as  contract  price  of  the  work  for  a  failure  to  un- 
provided by  the  said  contract,  prayed  the  court  plete  the  same  by  the  25th  of  December.  • 
to  instruct  the  jury,  that  if,  from  the  whole  stipulated  in  the  written  contract  given  in  t"' 
evidence  aforesaid,  the  jury  shall  believe  that  dencc,  is  to  bo  held  as  the  liquidated  anow 
any  extra  work  ordered  or  sanctioned  by  de-  of  damage  for  the  failure  'to  complet*  ['''• 
fendant  beyond  that  provided  for  by  the  written  the  work  in  that  time,  and  the  defendant  it  «■■ 
agreements  did  not  entitle  the  plaintiff  to  any  titled  to  a  deduction  of  the  full  amonnt  tw"' 
extension  of  time  in  the  completion  of  said  of  from  the  sperificd  price  of  the  work.  mW 
work,  unless  the  jurv  shall  find  that  at  the  time  the  jury  shall  find  that  the  failure  to  «iiiiF*|<' 
of  agreeing  for  said"  work  it  was  distinctiv  un-  the  same  by  said  date  proceeded  whdiy  ft* 
deratood  that  extra  time  should  be  allowed  in  Ihe  acts  or  default  of  the  defendant,  wi  "*• 
consequence,  and  then  only  to  the  extent  of  Ihe  independently  of  such  acts  or  dvfanlt.  * 
time  actually  agreed  upon,  or  in  (he  absence  of  would  have  so  completed  it  within  said  ti«a 
any  agreement  for  a  precise  time,  to  siu-h  ex-  "Which  itistruclions,  and  each  of  them.  * 
lent  as  was  reasonably  nccpssiiry  for  mich  extra  court  refused  to  give;  to  which  reftual  d  * 
work-  wliich  instruction  tUe  court  gives,  and  court  the  defendant  excepts,  and  praji 
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court  to  sign  and  Mftl  tUs  his  bill  of  exceptione; 
which  IB  done  accordingly,  this  15th  of  April, 
1847.  "W.  Cranch, 

James  S.  Morsell, 

James  Dunlop." 

Defendant's   Seventh  Exception. 

*V   the   jury   ahall   find,   from   the   evidence 

•foresaid,  that  the  plaintiS  contracted  with  the 

defendant,  in  writing,  to  build,  complete, .  and 

deliver  the  said  house  to  him  on  or  before  the 

2Sth  of  December,  1844,  and  that  the  plaintiff 

failed  80  to  do,  and  ehall  further  iind  that  the 

time  for  said  completion  and  delivery  was  not 

extended   beyond   the   said   25th   of   December, 

1S44,  by  the  agreement  of  the  said  plaintifT  and 

defendant,  or  by  the  act  of  the  defendant,  then 

the  plaintiff  ii  not  entitled  to  recover  in  this 

"Wlhich  the  court  refused  to  give;  to  which 
refusal  the  defendant  prays  leave  to  except, 
and  that  the  court  will  sign  and  seal  this  his 
bill  of  exceptions;  which  is  accordingly  done, 
this  ISth  of  AprU,  1S47. 

"W.  Cranch, 
Jaa.   S.    MoTseU." 
Defendant's   Eighth   Exception. 

"If  the  jury  find,  from  the  evidence  afore- 
said, that  the  plaintiff  contracted,  by  the  con- 
tract of  the day  of aforesaid,  and  the 

additional  agreement  thereto  of  the day  as 

aforesaid,  to  build,  complete,  and  deliver  to  the 
defendant  the  said  house  on  or  before  the  25th 
of  December,  1844,  and  that  the  plaintiff  failed 
so  to  do,  then  the  defendant  is  entitled  to  claim 
ten  per  cent,  aa  a  deduction  on  the  whole 
•mount  of  the  contract  price  from  the  claim 
of  the  plaintiff;  provided  the  jury  shall  find, 
from  the  evidence,  that  the  plaintiff  could  rea- 
sonably have  »o  completed  and  delivered  the 
(aid  house  on  the  25th  of  December  aforesaid, 
and  notwithstanding  the  jury  may  further  find 
that  the  building  and  completion  thereof  were 
delayed  by  the  act  of  the  defendant. 

"Which  instruction  the  court  refused  to  give; 
471*]  to  which  refusal  'the  defendant  ex- 
cepts, and  this  his  bill  of  exceptions  is  signed, 
sealed,  and  ordered  to  be  enrolled,  this  15th  of 
April,  18*7.  "W.  Cranch, 

I  James  S.  Morsell, 
James  Dunlop." 
Defendant's  Ninth  Exception. 

^f  the  jury  find,  from  the  evidence,  that 
the  plaintiff  contracted  with  the  defendant  to 
bmld,  complete,  and  deliver  to  him  the  said 
house  on  the  25th  of  December,  1644.  and 
failed  so  to  do,  then  the  defendant  is  entitled 
to  claim  ten  per  cent,  on  the  amount  of  the 
whole  price  of  the  contract,  as  a  deduction 
from  the  plaintiff's  claim. 

"If  the  jury  shall  find,  from  the  evidence, 
that  the  plaintiS  contracted  with  the  defend. 
ant,  in  writing,  to  build,  complete,  finish,  and 
deliver  to  him  the  said  house  on  or  before  the 
aaid  25th  of  December,  1844,  and  shall  furthet 
find  that  the  said  plaintiff  failed  so  to  do.  an<l 
that  the  time  for  said  completion  and  delivery 
waa  not  extended  by  agreement  of  the  parties 
beyond  the  »aid  25th  of  December,  1844,  then 
tlie  plaintiff  ia  not  entitled  to  recovc 
action. 
IS  I-  ed. 


"Which  inatnietion  the  court  refused  to 
give.  Whereupon  the  defendant,  by  ius  coun- 
sel, excepted  to  the  said  refusal,  and  prayed 
the  court  here  to  sign  and  seal  this  his  biU  of 
exceptionsi  which  ia  accordingly  done,  this 
15th  of  April,  1847.  "W.  (Sanch, 

James  S.   MorseU, 
James  Dunlop." 

Upon  these  exceptions,  the  case  came  up  to 
this  court. 

It  was  argued  by  Mr.  May  for  the  plain- 
tiff in  error,  and  Mr.  Bradley  for  the  defend- 
ant in  error. 

Mr.  May,  for  the  plaintiff  in  error, contended 
that  the  Circuit  Court  had  erred. 

The  principle  asserted  in  the  first,  fourth, 
and  fifth  exceptions  is  understood  to  be — 

That  in  an  action  to  recover  the  stipulated 
price  on  a  special  contract  (to  build  a  house, 
where  the  house,  when  built,  has  been  ac- 
cepted), evidence  cannot  be  offered  to  show  a 
partial  failure  to  perform  the  same,  according 
to  its  terms.  Neither  can  money  paid  to  a  stran- 
ger to  complete  the  same  or  on  account  of  said 
failure,  nor  any  evidence  of  damages  suffered 
by  reason  of  such  failure,  be  offered  to  reduce  the 
aaid  price,  even  though  the  same  be  specially 
pleaded,  or  notice  by  way  of  set-off,  with  a  par- 
ticular account  thereof,  be  filed  in  the  case. 

"Against  this  princiijle  the  following  (•472 
authorities  will  be  relied  on;  Act  of  Assem- 
bly of  Maryland  of  1785,  ch.  46,  sec.  7;  Evans' 
Maryland  Practice,  153;  2  Evans'  Harris,  37; 
2  Green  leaf's  Evidence,  sec.  136,  and  cases 
there  cited;  Baaten  v.  Butter,  7  East,  482; 
Poulton  V.  Lattimore,  9  Barn.  &  Cress.  263; 
Kunyan  v.  Nichols,  11  Johns.  547;  Withers  v. 
Greene,  9  Howard,  213. 

The  second  exception  denies  that  it  is  the 
duty  of  the  court  to  hear  evidence  to  aid  its 
exposition  of  a  doubtful  intention  appearing  in 
a  written  instrument,  so  aa  to  give  it  effect  ac- 
cording to  the  real  intentions  of  the  parties. 

Against  this  will  be  cited,  1  Greenleaf's  Evi- 
dence, sec.  277;  Gray  v.  Harper,  1  Story,  B74; 
Smith  V.  Bell.  6  Peters,  7S;  Bradley  v.  Steam- 
boat Co.  13  Peters,  SQ. 

The  fifth  and  eighth  exceptions  declare  that 
the  sum  of  ten  per  cent.,  as  agreed  by  the  said 
contract  to  be  forfeit,  in  case  the  said  house 
was  not  completed  and  delivered  by  the  26th 
of  December,  1844,  was  intended  by  the  parties 
aa  "a  penalty,"  and  not  as  "liquidated  dam- 
ages," and  could  not  be  set  off  or  discounted 
against  the  plaintiff's  claim. 

Against  this  will  be  cited,  2  Pothier  on  Ob- 
ligations, by  Evans,  note  No.  12,  pp.  85-98; 
Davies  v.  Penton,  6  Bam.  &  Cress.  224;  Lind- 
say V.  Anesley,  6  Iredell,  18B;  Fletcher  v.  Dyche, 
2  Term  Rep.  32;  Huband  v.  Grattan,  1  Alcock 
&  Napier,  394;  Criadee  v.  Bolton,  3  Carr.  & 
Pnvne,  240;  Jjeighton  v.  Wales,  3  Meeson  & 
Welsby,  64S;  Nobles  t.  Bates,  7  Cowen,  309; 
Dakin  .v.  Williams,  17  Wendell,  454;  Allen  v. 
Bra?,ier,  2  Bailey,  S.  S.  205;  Brewster  v.  Ed- 
early,   13  N.   H.   277;    Mead  v.   Wheeler,  Ibid. 

Mr.  Bradley,  for  the  defendant  ia  error,  re. 
ferred  to  the  following  authorities: 
On  the  first  point,  12  Wheaton,  183,  18S,  Ida 
Second  point,  13  Peters,  S9. 
Third  point,  7  Wheaton,  lS,-'lfl,  I7.J 
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Mr.  Justice  Daniel  delivered  the  (^ioioii  of      For  the  worii  to  be  performed  under  tlu*  mm 

the  court:  Kereement,  when  It  should  be  completed,  Uu 

The  defendant  in  error,  in  •  form  of  pro-  plaintiff  in  error  waa  to  pay  the  additionaJ 
eeeding  practiced  In  the  court  of  Washington,  sum  of  fG25;  but  no  stipulation  appcan  there- 
instituted  a  suit  in  the  nature  of  an  action  of  *in  as  to  the  time  within  nhich  this  ad-  [*414 
BBBumpsit  against  the  plaintiff,  upon  a  contract  ditional  work  waa  to  be  completed. 
in  writing  for  building  a  house.  The  contract  The  plaintiff  in  error,  the  defendant  below, 
between  these  parties,  which  is  drawn  out  in  pleaded  the  general  issue  (nonaeaumpait), filed 
much  minuteness  of  detail,  it  is  not  deemed  a  bill  of  particulars  amoimting  to  the  sum  of 
neeesBarj  to  set  forth  here  in  extenso  in  order  $707,  for  moneys  paid,  expenses  incurred,  *od 
to  a  correct  understanding  of  the  questions  of  damage  sustained,  hj  reason  of  the  non-pet- 
law  raised  upon  this  record.    Enough  for  that  formance  by  the  plaintiff  of  his  agreement;  and 

furpose   will   be   shown   in   the   following   ex-  Bled  also  with  this  bill  of  particulars  a  noti<« 

racts  from  the  agreement  above  mentioned.  in   writing,  in  which  the  amount   of  that  trill 

After  giving  the  dimensions  of  the  house  to  was  claimed  in  diminution  of  the  plaintiff's  dc* 

473*]    be   biult,   the   contract   'proceeds   with  mand.     Upon   the   issue   joined,  the   jury  len- 

■        .1      .   .  >.   .-   1.,  dered  a  verdict  for  the  plaintiff,  for  the  sum  of 

Sl,223.2),   with  interest  from  the   Zlst  day  of 
August,  1S45,  till  payment,  and  for  this  sun, 

"House  to  be  built  of  two  stories,  with  attic  with  the  costs  of  suit,  the  court  gave  judgment 

chambers  above,  of  first-rate  materials  through-  against  the  defendant  below. 
out,   including  office   and   back   buildings,   and       At  the  trial  of  this  cause,  there  were  nue 

in  the  best  and  most  modern  style  of  workmatf-  separate  prayers  to  the  court,  and  nine  hills  of 

ship,  and  to  be  entirely  finished  and  fit  for  oc-  exceptions  sealed  to  the  rulings  of   the  court 

cupation  on  or   before  the   IGth  of  December,  upon  the  prayers  thus  presented  to  them.  Some 

1B44.  of  these  exceptions  it  will  be  unnecessary  par 

"For    the    brick -work   throughout,   the    best  ticularly  to  discuss,  as  they  are  clearly  embraced, 

hard-burned    red    brick    are    to    be    employed,  if  not  within  the  terms,  certainly   within  tlu 

with  sharp  river  sand  and  best  lime.     For  the  meaning,  of  others  which  were  taken.   We  will 

flooring   throughout,   the   best   quality   narrow  therefore  examine  those  exceptions  only  wbidi 

North    Carolina    yellow    heart    pine,    toneued,  are    regarded    as    propoimding    in    themselvM 

grooved,  and  secret  nailed.    Boofs  to  be  slated  some  distinct  and  separate  legal  principle. 
in  the  best  manner.    Spouting  to  be  thoroughly       The  first  exception  by  the  defendant  below, 

arranged,  in  the  least  conspicious   manner,  so  the  plaintiff  in  error  here,  is  as  follows: 
as  to  carry  off  all  the  water  that  falls  on  the       "The  plaintiff.  In  support  of  the  issue  joined 

roofs   of   the   main   building,   office,   and   back  upon  the  plea  of  non  assumpsit,  produced  and 

buildings.      Door     and     window     frames     and  proved  written  contracts  between  the  parties, 

doors  to  be  of  perfectly  seasoned  material,  war-  as    follows     (copied    in    pages    4S1-463),    acd 

ranted  not  to  shrink."  further  offered  evidence  tending  to  prove  that 

After  a  long  detail,  having  reference  rather  be  had   executed   the   work   therein   stijiulatcd 

to  an  enumeration  than  to  the  quality  of  the  for,    and    had   delivered   it    to   the    defendant, 

several   things   to   be   done   in   completing   the  who  received  it  without  objection.    And  ther«- 

houBS  and  ofi!ices,  the  agreement  concludes  in  upon  the  defendant  offered  to  prove,  by  com- 

these  words:   "That  the  said  William  H.  Van  petent   witnesses,    that,   before    receiving   said 

Buren  is  to  pay  to  the  said  William  IHgges  for  work,  and  during  the  progress  thereof,  he  had 

the  house  built  and  finished  as  above  specified,  objected  to  the  sufficiency  of  various  parts  of 

the   sum   of   $4,600   in   gold   or   silver   current  the  same  as  a  compliance   with   the  contract, 

money  of  the  United  States,  or  its  equivalent  in  and  had  communicated  said  objections  to  the 

hank-notes,    in    the    following    manner,    viz.;  plaintiff,  and  that  therp  were  various  omissiow 

$1,000  on  the  Ist  day  of  September,  $1,000  on  of  work  stipulated  to  be  dona,  and  various  por- 

the  1st  day  of  October,  $1,000  on  the  1st  day  of  tions  of  the  work  contracted  for  were  done  is 

November,   and    $1,600    on    the   day    that   the  a   defective   and   inferior   manner,   and   not  u 

house  is  entirely  finished  and  fit  to  occupy,  pro-  well  as  contracted  tor  by  the  plaintiff,  and  that 

vided  that  it  shall  not  be  later  than  the  25th  gonie  of  these  defects  were  not  and  could  not  be 

day  of  December,   1844;   he,  the   said  William  discovered  by  the  defendant,  until  after  the  d«- 

Digges,  to  forfeit  ten  per  cent,  on  the  whole  fendant  had  entered  into  the  possession  and  us. 

amount,  if  the  said  house  is  not  entirely  com-  ^f  ^^^  j,^^,,    ^„d  tbe  defendant  offered  to  prove, 

pleted   and   fit   to   occ^Py  at   thf   time   agreed  by  way  of  set-off,  and  having  filed  a  bill  of  par 

up^n    vi^:   December  25th    1844."  ^_^^^J^  „f  ^^.^  ;„^^  omissions  and  detrt., 

Subsequently    vn:    on   the   1st   day  of   Sep-  ^„^  ^^^„   ^^^  uoticT  thereof  to  the  plaintiff, 
temlMtr,  1844,  the  above  aereerocnt  was  altered        ,     ,  i-  ■         ■     i-         .  ^t  i.    .. 

by  the  parties  in  the  follo^ng  psrtirnlars,  vir,,  '"'.'*  "^  ^^P^T?  '"  "''«''*'^'' ,"'  *•"  T^'*^, 

■that  in  place  of  the  attic  story  with  rooilis,  as  P'"'  °i  ^.''v         ?      ".       ■'.         ^"^  ^  *  ^f. 

specified    in    the    above   contract,    William    H.  ?!«'"'■«.  tli«   value  of  said  omissions,  and  the 

Oi^es  is  to  build  a  third  story,  divided  and  dif'^ence  m  value  between  'the  actual  ['475 

finished  in  all  respects  like  the  second  story;"  "'"rk  defectively  pvecuted,  and  that  contraetri 

ind  after  reciting  some  directions  with  respect  f*";  *<>  which  evidence  so  offered,  or  any  of  it, 

to  divisions  and  arrangements  in  this  third  storv,  the  plaintiff  objected,  as  inadmissible  under  llw 

the  new  agreement  provides  for  the  "finishing  issue,  and  the  court,  on  the  objection  so  taken, 

ir!  a  garret;  to  be  floored,  plastered,  and  divided  refused  to  admit  any  of  said  evidence  for  said 

•s  agreed  upon,  with  the  necessary  stairways,  purpose." 

in  the  best  manner  and  with  the  same  materials       The  decision  of  the  Circuit  Court,  njwtlnf 

i-mployed  in  the  second  story."  the   evidence   described   and   tendered   for   the 
776  Howard  II- 
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purposes  Kt  fortli  fai  thii  ezception,  cannot  be 
•lutained  upon  any  sound  legal  principle. 

We  are  aware  of  the  rule  laid  down  in  the 
earlier  Eogliah  cases,  wMeh  prescribed  that  in 
kll  instances  wherein  a  partjr  shall  have  been 
injured,  eitbcr  hj  a  partial  failure  of  consider- 
ation hj  the  contract,  or  hr  the  non-fulSllment 
of  the  contract,  or  by  breach  of  warrant;,  the 
penon  bo  injured  could  not  in  an  action  against 
tlim  upon  the  contract  defend  himself  bj  al- 
le^ng  and  proving  these  facts;  but  could  ob- 
tain redress  only  by  a  cross  action  against  the 
partjr  from  whom  the  injury  shall  bavc  proceed- 
ed. Tbis  doctrine  of  the  earlier  cases  has  been 
easentially  modified  by  later  decisions,  and 
brought  by  them  to  the  test  of  justice  and  con- 
Teniencc,  which  requires,  that  whenever  com- 
pensation or  an  equivalent  is  claimed  by  a  par- 
ty in  return  for  the  performance  of  conditions  for 
which  such  compensation  or  equivalent  has  been 
stipulated,  the  person  bo  claiming  is  bound  to 
show  a  fulfillment  in  good  faith  of  those  con- 
ditions; and  the  party  against  whom  the  claim 
sball  b«  made  shall  m  permitted  to  repel  it  by 
proof  of  an  entire  failure  to  perform,  or  of  an 
imperfect  or  unfaithful  performance;  or  by 
proof  of  injurious  consequences  resulting  from 
either  of  these  delinquencies;  and  shall  not  be 
driven  eicluaively  to  his  cross  action.  Of  this 
doctrine,  the  following  examples,  amongst 
others  to  be  found,  may  be  adduced  from  the 
English  courts: 

Per  Parke,  Justice,  in  the  case  of  Thornton 
T.  Place,  1  Moody  ft  Rolnnson,  219,  it  is  said: 
"Wben  a  party  engages  to  do  certain  work  on 
certain  specified  terms,  and  in  a  specified  man- 
swr,  but  in  fact  does  not  perform  the  work  so 
^u  to  correspond  with  the  specification,  he  is 
xtot  of  course  entitled  to  recover  the  price 
^agreed  upon  in  the  specification;  nor  can  he  re- 
«3>Ter  according  to  the  actual  value  of  the 
'^'ork,  as  if  there  had  been  no  special  contract. 
~^niat  the  plaintiff  is  entitled  to  recover  is  the 
;f>rice  agreed  upon,  subject  to  a  deduction,  and 
■^Citt  measure  of  that  deduction  is,  the  sum 
^^hieh  it  would  take  to  alter  the  work  so  as  to 
■y'Vt  it  correspond  with  the  specification." 

In  Oiapel  v.  Hicks,  2  Cairington  &,  Marsh- 
XMiu,  214,  it  ia  said:  "In  an  action  on  a  special 
«s«iitrBct  for  work  done  under  the  contract,  and 
*'«r  work  and  materials  generally,  the  defend, 
■(■nt  may  ^ve  in  evidence  that  the  work  has  been 
■*T«']  done  improperly,  'and  not  agreeably  to 
'Um  contract;  In  that  case,  the  plaintiff  will 
only  be  entitled  to  recover  the  real  value  of  the 
'^'ork  done  and  materials  supplied." 

Li  the  ease   of   Cutler   v.   Close,   6   Carr.   A 

'^yne,  S3T,  where  a  party  had  contracted  to 

**ipply  and  erect  a  warm  air  apparatus  for  a 

^^rtain  sum,  it  was  ruled,  in  an  action  for  the 

I^'icc  (the  defense  to  which  was,  that  the  ap- 

Pvratna    did    not    answer),   that,    if    the   jury 

^*>ouglit  it  was  substantial  in  the  main,  though 

'^^'t  quite  so  complete  as  it  might  be  under  the 

**»itract,  and  could  be  made  good  at  a  reason- 

1      *hle  rate,  the  proper  course  would  be  to  find  a 

I      '♦wdict  for  the  plaintiff,  deducting  such  suras 

I      **  would  enable  the  defendant  to  do  what  was 

I     T^qoisite.     And  Tindal,  Ch.  J.,  in  his  instruc 

I      *ima  to  the  jury,  uses   this   language:     "The 

I     Pbintiffs  say  that  they  have  performed  their 

^Mraet,  and  are  entitled  to  be  paid.     On  the 

*Mrary,  the  defendant  says  that  the  apparatua 

ML  ed. 


is  not  at  all  of  the  sort  he  contracted  for;  and 
therefore  he  is  not  liable  to  pay  for  it.  The  law 
on  the  subject,  as  it  seems  to  me,  lies  in  a  nar- 
row compass.  If  the  stove  in  question  ia  alto- 
gether incompetent,  and  unfit  for  the  purpose, 
and  either  from  that,  or  from  the  situation  in 
which  it  is  placed,  does  not  at  all  answer  the 
end  for  which  it  was  intended,  then  the  defend- 
ant is  not  bound  to  pay.  If  it  is  perfect,  and 
the  fault  lies  in  management  at  the  chapel,  then 
the  plaintiffs  will  be  entitled  to  recover  the  whole 
price.  But  there  is  another  view  of  the  case. 
The  apparatus  may  be  in  the  main  substantial, 
but  not  quite  so  complete  as  it  might  be  accord- 
ing to  the  contract;  and  in  that  case,  if  it  can 
be  made  good  at  a  reasonable  expense,  the 
proper  course  will  be,  to  give  your  verdict  for 
the  plaintiffs,  deducting  such  sums  as  will 
enable  the  defendant  to  do  that  which  is  requi- 
site to  make  it  complete." 

But,  as  conclusive  with  this  court  upon  this* 
point,  it  may  be  remarked,  that  it  was  carefully 
considered  at  the  last  term  in  the  case  of  With- 
ers v.  Greene,  9  Howard,  213;  the  decisions  ap. 
plicable  thereto  from  the  courts  both  in  Eng- 
land and  the  United  States  were  then  collated 
and  examined,  and  upon  that  examination  the 
doctrine  herein  above  propounded  received  the 
concurrence  of  all  the  judges.  Again  express- 
ing our  approbation  of  this  doctrine,  we  con- 
clude that  the  proof  tendered,  as  declared  in 
the  first  exception  of  the  defendant  below, 
should  have  been  admitted,  and  that  the  Cir- 
cuit Court  erred  in  ruling  its  exclusion  from 
the  jury. 

The  second  exception  by  the  defendant  states, 
that,  in  addition  to  the  evidence  previously 
tendered  by  him,  he  offered  proof  tending  to 
show  the  peculiar  adaptation  of  the  house  con- 
tracted for,  both  in  its  design  and  situation,  to 
the  defendant's  personal  and  professional  pur- 
suits and  convenience,  and  *that  the  [*4I7 
amount  of  ten  per  centum  on  the  contract  price 
stipulated  to  be  forfeited  if  the  house  was  not  en- 
tirely Gnished  and  ready  for  occupation,  as  there- 
in provided,  on  the  25th  of  December,  1B44,  was 
intended  by  the  parties  as  and  for  liquidated 
damages,  that  would  result  and  fairly  belong  to 
the  said  defendant  by  reason  of  said  failure  to 
finish  the  said  house  on  the  26th  of  December, 
1844;  and  that  the  court  refused  to  hear  theevi. 
dence  thus  tendered.  In  the  refusal  of  the 
court  to  admit  the  evidence  thus  tendered  we 
think  they  decided  correctly.  It  would  have 
been  irregular  in  the  court  to  go  out  of  the 
terms  of  the  contract,  and  into  the  considera- 
tion of  matters  wholly  extraneous,  and  with 
nothing  upon  the  face  of  the  writing  pointing 
to  such  matters  as  proper  Or  necessary  to  obtain 
its  construction  or  rafaning.  The  clause  of  the 
contract  providing  for  the  forfeiture  of  ten  per 
centum  on  the  amount  of  the  contract  price, 
upon  failure  to  complete  the  work  by  a 
given  day.  cannot  properly  be  regarded  as  an 
agreement  or  settlement  of  liquidated  damages. 
The  term  "forfeiture"  imports  a  penalty;  it  has 
no  necessary  or  natural  connection  with  the 
measure  or  degree  of  injury  which  may  result 
from  a  breach  of  contract,  or  from  an  imper. 
feet  performance.  It  implies  an  absolute  in- 
fliction, regardless  of  the  nature  and  extent  of 
the  causes  by  which  it  is  superinduced.  Unless, 
therefore,  it  shall  have  been  e:L'^ie&^\7  «Aa^\n& 
111 


477 


SUPBEIU    OOUBT    0 


and  declared  by  the  parties  to  be  a  measure  of 
injury  or  compenaatian,  it  ia  never  taken  as 
Buch  by  courts  of  justice,  who  leave  it  to  be 

enforced  where  this  can  be  done  in  its  real 
character,  viz:  that  of  a  penalty.  In  a  de- 
fense like  that  attempted  by  the  defendant 
in  the  Circuit  Court,  upon  the  essential  justice 
and  fairness  of  the  acts  of  the  parties,  a  posi- 
tive immutable  penalty  could  hardly  be  applied 
as   a   fair   test   of   their   merits. 

In  the  third  exception  by  the  defendant,  it  is 
stated  that  the  plaintiff,  having  given  evidence 
to  show  that  the  defendant,  whilst  the  house  in 
question  was  being  built,  made  a  contract  for 
an  alteration  in  the  style  and  finish  of  the 
plastering  of  the  house,  with  a  third  person, 
and  not  with  the  plaintiff;  and  thereby  the  ex- 
ecution of  the  work  on  the  said  building  was 
delayed  beyond  the  26th  of  December,  1844; 
the  defendant  offered  evidence  tending  to  prove 
that  the  said  plastering  and  the  style  and  finish 
thereof  were  usual  and  proper  and  necessary 
to  the  completion  of  the  said  house ;  and 
further  offered  to  prove,  that,  at  the  time  of  the 
execution  of  the  said  plastering,  the  defendant 
in  the  presence  of  the  plaintiff  insisted  on  and 
required  him  to  execute  the  same  as  a  part  of 
his  contract;  and  that  he  refused  so  to  do,  and 
that  to  the  admissibility  of  this  evidence,  ob- 
jection being  made,  it  was  excluded  from  the 
478*]  *jury  by  the  court.  In  this  decision  the 
court  were  certainly  correct.  The  defendant 
could  have  no  right  to  insist  upon  the  perform- 
ance of  plastering,  or  of  any  other  description  of 
work,  imless  it  came  within  the  provisions  of  the 
contract;  the  simple  fact  that  the  work  demand- 
ed was  suitable  to  the  style  of  the  defendant's 
house,  could  give  him  no  right  to  demand  its 
execution,  unless  the  plainttH  had  contracted 
for  its  performance.  It  was  incumbent,  there- 
fore, on  the  dftfendant,  to  prove  by  legal  evi- 
dence that  the  work  demanded  by  him  was 
within  the  provisions  of  the  contract;  but  in- 
stead of  domg  this,  he  insisted  upon  showing 
merely  that  he,  the  defendant,  had  determinei' 
this  work  to  be  proper  and  within  the  provi 
nions  of  the  contract,  and  that  the  plaintiff' 
non  concurrence  in  this  determination,  and  con 
sequent  refusal  to  do  what  the  defendant  re 
quired,  were  to  be  received  as  proof  of  a  fail 
lire  on  the  part  of  the  plaintilT  to  perform  hi 
contract;  and  as  forming  a  just  ground  with 
the  defendant  for  his  resistance  to  the  acti 
It  would  iniieed  have  been  strange,  if  the  co 
could  have  tolerated  such  an  irregularity 
this;  by  which  the  defendant  would  have  been 
permitted  to  become  a  witness  in  his  own  ' 
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half- 

The  fourth  and  fifth  exception 
of  the  defendant  below,  relating 
admissibility  of  testimony  to  show  a  failure 
perform,  or  an  incomplete  performance,  on  t 
part  of  the  plaintiff,  are  embraced  within  the 
first  exception  already  considered,  and  the  rul- 
ings of  the  court  ns  to  these  last  two  instances 

dared  upon  the  first  exception,  are  pronounced 
by  this  court  to  be  erroneous. 

In  the  sixth  esception  of  the  defendant,  two 
subjoctB   essentially   distinct   in   character 
blended.     As  to  the  first,  it  is  stated  that  the 

iilaintiff,  having  further  given  evidence  tend- 
on to  show  that,  after  Ae  plastering  of  the 
77$ 
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house   was   begun,  the   defendant  mt«nd  faiu 
a  contract  with  the  plasterer  to  nuke  comicee 
and  center  pieces  for  the  parlors  and  paiuga; 
that  a  delay  in  the  work  for  ■  week  was  oc- 
casioned by  the  negotiation  leading  to  the  Mid 
agreement;  and  a  further  delay  of  twq  weeki 
by  the  additional  plastering,  and  a  part  of  the 
same  being  frozen,  insomuch  that  toe  plutertr 
could  not  nnish  the  work  until  some  days  after 
the  26th  of  December,   1844,  and  much  of  the 
carpenters'  work  and  the  painters'  was  thenl? 
postponed  and  delayed  until  after  Um  MJd  dij; 
and  the  said  defendant  then  gave  evidence  to 
show  that  the  plaintiff  knew  of  the  said  agttt 
ment  for  the  said  additional  plastering,  anadiJ 
not  object  thereto.    And  thereupon  the  defend- 
ant prayed  the  court  to  instruct  the  jury,  tint 
if  they  shall  find  that  any  delay  'was  [*4II 
caused  in  completing  the  work  in  consequow 
of  the  extra  plastering  in  the  parlors  and  pw- 
sage,  done  under  the  distinct  contract  themw 
given  in  evidence,  and  they  shall  farther  Sol 
that  said  extra  plastering  was  BO  done  with  Ik 
full   knowledge   and   sanction   of  the  plaiitil, 
and   without   any   understanding  between  Ha 
and  the  defendant  at  the  time,  that  in  cobm- 
quence  thereof  a  further  time  should  be  tUcmd 
for  completing  the  building,  then  the  plaintil 
is  not  entitled  to  any  further  time  for  eompW- 
ing  the  building  because  of  such  work,  and  tbt 
delay  attending  the  same. 

The  second  subject  embraced  in  this  uMf- 
tion  is  the  forfeiture  of  ten  per  centum  npoi 
the  contract  price  of  the  work,  which  the  caitt 
was  asked  to  declare  was  the  amount  of  liqui- 
dated damages,  the  whole  amount  of  whidi  <• 
the  price  of  the  work  the  defendant  wis  «■ 
thorized  to  claim  for  a  failure  to  complrte  th 
work  by  the  2&th  of  December,  1S14,  ia\» 
the  jury  should  find  that  the  failure  to  cW- 
plete  the  work  proceeded  wholly  from  the  irt« 
or  default  of  the  defendant.  The  refusil  lif 
the  Circuit  Court  of  both  the  instructiom  (f* 
pearing  upon  this  exception  i*  entirely  >f- 
proved. 

It  is  difficult  to  conceive,  upon  what  gT^ 
the  defendant  could  be  permitted  to  inlerpw 
nn  obstruction  to  the  fulfillment  of  the  contiict 
and  then  to  convert  that  very  obstructioD  ill* 
a  merit  on  hia  own  part,  or  into  the  foundit)* 
of  a  claim  against  the  party  whom  be  b>l 
already  subjected  to  the  inevitable  wW' 
quences  of  the  obstruction  so  interposed;  ■* 
inability  to  comply  with  his  engagement  >*■ 
a  postponement  of  the  fruits  of  a  compli*"" 
tlicrewitli,  if  that  had  been  permitted.  ^1t 
acquiescence  in  this  irregularity  by  the  plsinf'J 
should  not  subject  him  to  farther  mi«l"^- 
With  respect  to  the  second  subject  embractJ" 
this  e-vception,  viz:  the  forfeiture  of  tea  Pf 
centum  cinimcii  by  the  defendant,  we  de<* J* 
unnecessary  to  add  to  what  has  been  al^tW 
said  on  that  subject.  We  will  here  reiW'" 
once  for  all,  with  respect  to  this  ?*"•"?■  .''I'l 
as  it  constitutes  the  only  ground  for  the  ep^° 
and  ninth  exceptions  taken  by  the  defeiiW 
below,  those  exi'cptions  must  be  r^ardtd  •> 
expressly  over  nil  ed. 

By  the  seventh  exception  of  the  defei** 
below,  it  appears  tlint  the  court  were  sstoJ'* 
propound  as  the  law,  that  if,  from  the  trUf^ 
"  ihould  appiar  that  the  plaintiff  rontncM 
"■.ing,  to  build,  «•■ 


fith  tbe  defendant  in  writing,  to  build, 


It 


Conrad  y.  Qbdtet. 


md  deliver  the  said  house  to  him  on  or 

the  twenty-flfth  day  of  December,  1844, 
ftt  the  pUintiff  failed  to  do  bo;  and  the 
uUl  find  that  the  time  for  said  comple- 
id  delivery  waa  not  extended  beyond  the 
>th  of  December,  1644,  by  the  agreement 
>ud  plaintiff  and  defendant,  or  by  the 
ftct  of  the  'defendant,  then  the  plaintift' 
entitled  to  recover  in  this  action;  which 
tion  the  court  refused  to  give, 
ruling  of  the  court,  as  set  forth  In  this 
ion,  tnough  not  reconcilable  with  their 
eciaion  on  the  Srst  prayer  presented  to 
ij  the  defendant,  ie  in  accordance  with 
inioD  WB  have  eipresaed  in  reference  to 
eatioos  raised  by  that  prayer,  and  also 
he  doctrine  ruled  by  thia  and  in  other 
lis  upon  those  questions,  as  in  treating  of 
rat  prayer  we  have  already  shown. 
aces  the  parties  upon  the  true  ground  of 
lation  between  them,  viz:  the  truth,  the 
,  and  manner  of  performance  on  the  one 
the  degree  of  injury,  from  omission, 
;,  or  imperfection  of  performance  on  the 
The  ruling  of  the  CSrouit  Court,  then-- 
pon  this  exception,  is  entirely  approved; 
I  that  court  has  erred  In  its  decision  in 
ice  to  the  prayers  in  the  first,  fourth,  and 
xceptions  of  the  defendant,  its  decision 
those  prayera  is  hereby  reversed,  with 
and  this  cause  is  remanded  to  the  Circuit 
with  orders  for  a  venire  facias  for  a  new 
In  conformity  with  the  principlea  ex- 
1  in  this  opinion. 

Order. 
.  CBUM  cMme  on  to  be  heard  on  tbe  tran- 
of  the  record  from  the  Circuit  Court  of 
dted  States  for  the  District  of  Columbia, 
in  and  for  the  County  of  Washington, 
as  argued  by  counsel;  on  consideration 
if,  ft  IS  now  here  ordered  and  adjudged 
I  court,  that  the  judgment  of  the  said  Cir- 
DUrt  is  in  this  cause  be,  and  the  same  ie 
'  reversed,  with  costs;  and  that  this 
)tt,  and  the  same  is  hereby  remanded 
I  said  Circuit  Court,  '<-'ith  directions  t« 
ft  venire  facias  de  novo. 


EBIO   D.   CONltAD,   Plaintiff   fn    Error, 

DAVro  GRIFFEY. 
IB  impeached   by  his   own   contradictory 
omenta  cannot  be  corroborated  by  his  own 
native  statements — misnomer,  when  must 
niled  of. 
M  a  witnea  waa  szamlned  far  tbe  pIslatllT. 
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defpndanC. 

Where  the  writ,  pleadlnga,  and  contract  spoke 
only  or  Frederic  D.  Canrnd.  and  tbe  Judgment  went 
agalnBt  Daniel  Frederic  Conrad,  tbe  defendant,  It 
waa  too  late  after  verdict  and  judsmeat  to  aawiga 
tbe  variatlaa  as  error. 

THIS  ease  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  Louisiana. 

'There  was  only  one  point  of  evi-  [*481 
dence  involved.  Three  excepHons  were  taken 
during  the  progress  of  the  trial  by  the  plaintiff 
below,  but,  as  tbe  verdict  was  in  his  favor, 
they  were  not  argiied  here. 

(hi  the  S6th  of  Sfarch,  Conrad,  being  a  Loui- 
siana planter,  made  a  contract  with  Qriffey, 
of  Cincinnati,  by  which  Griffey  engaged  to  con- 
struct and  set  up  a  steam-engine  and  sugar  mill 
boilers,  etc.,  upon  Conrad^  plantation,  for 
$6,S50,  payable  at  different  times.  Griffey 
stipulated  to  have  the  privilege  of  appointing 
the  engineer  to  run  the  engine  during  tbe 
rolling  of  the  first  crop. 

On  the  23d  of  December,  1B46,  Griffey  brought 
his  action,  by  way  of  petition,  against  Conrad, 
claiming  a  balance  of  $3,781.66. 

On  the  22d  of  January,  1847,  Conrad  filed 
bis  answer,  admitting  the  work,  but  denying 
that  it  was  properly  performed  according  to 
contract,  and  alleging  that  he  bad  sustained  a 
loss  of  (10,000,  which  he  claimed  in  reconven- 

On  the  first  trial,  February  23,  1848,  the  jury 
found  a  verdict  for  plaintiff  for  $3,000,  without 

The  court  granted  a  new  trial. 

On  the  20th  of  February,  1849,  the  cause 
came  on  again  for  trial,  when  the  jury  found 
a   verdict   lor  plaintiff   for   $3,781.S8,   with  in- 

Amongst  other  testimony  taken  on  the  part 
of  plaintiff,  under  a  commissioQ.  was  that  of 
Leonard  M.  Nuts,  the  engineer  sent  by  Griffey 
to  erect  and  work  the  machine.  His  answers 
to  various  interrogatories  may  be  condensed  as 
follows: 

The  quality  and  strength  of  the  engine  were 
well  proportioned  and  strong.  The  quality  of 
the  machinery  was  good.  The  general  style 
and  character  of  the  whole  workmanship,  mill 
and  engine,  was  good.  It  compared  with  others 
very  well. 

By  housings  are  meant  the  frame  which  holds 
or  supports  the  rollers. 

I  did  notice  particularly  the  housings  of  Mr. 
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Conrad'B  mill  and  engine.  They  were  Buffi- 
ciently  atrong;  thej  nere  well  fitted  and  suited 
Cor  the  purposes  they  were  intended  to  be  used 
for. 

I  do  not  know  of  any  defects. 

In  answer  to  14tli  interrogatory  says:  I 
was  at  the  mill  and  engine,  after  it  was  started, 
in  the  capacity  and  employment  of  engineer. 
I  was  there  on  the  30th  day  of  October,  1B45, 
acting  in  that  capacity. 

In  answer  to  I6th  interrogatory  says:  On  tho 
30th  of  October  we  put  in  a  spring  beam,  un- 
482*]  demeath  the  housing,  'and  took  out  the 
ones  that  were  there,  on  account  of  their  be- 
ing made  of  green  timber  and  had  sprung; 
there  was  nothiiTg  broke:  at  that  time;  some- 
time in  November  one  of  the  housings  broke, 
which  was  caused  by  the  carelessness  of  one  of 
the  negroes  letting  a  piece  of  iron  pass  in  the 
rollers,  in  the  carrier,  which  was  sufficient  to 
break  any  engine;  I  was  asleep  along  side  of 
the  engine,  and  was  awakened  by  the  surge, 
and  took  out  the  piece  of  iron;  the  housing 
did  not  part,  it  only  cracked,  and  the  mill  was 
not  stopped  at  all  on  account  thereof;  but 
when  the  tie-l>olt  was  put  in,  we  stopped  about 
2%  hours. 

In  answer  to  17th  interrogatory  says;  The 
bead  engineer  had  an  assistant  furnished  by 
the  planter;  the  head  engineer  watches  IB 
hours,  the  assistant  6  hours,  and  they  two  at- 
tend to  the  engine. 

In  answer  to  18th  interrogatory  says:  I 
had  an  assistant,  which  was  one  of  Mr,  Con- 
rad's slaves,  named  Tiiman,  furnished  by  Mr. 

In  answer  to  lOth  interrogatory  says;  The 
accident  occurred  during  the  watch  of  my  as- 
sistant. 

In  answer  to  20th  interrogatory  says:    There 
was  no  time  lo»t,  except  the  two  hours  and 
balf  which  I  was  putting  in  the  tie-bolt. 

In  answer  to  21  at  interrogatory  says:  I 
made  two  new  brace  bolts  for  the  housings, 
and  continued  the  crop  without  any  further 
detention. 

In  answer  to  22d  interrogatory  says:    I 
present  during  the  whole  time  the  engine 
employed   taking  off  the  crop  that   year,  and 
no  other  stoppage  of  the  engine  and  mill 
curred. 

This  deposition  was  taken  on  the  1st  of 
April,  1847. 

The  defendant  then  offered  the  depositionf 
of  Sosthene  Altain,  W.  Hunatock,  and  Wil 
liam  Neff.  It  may  here  be  mentioned  that  the 
plaintiff  objected  to  reading  what  related  tc 
Nutz's  statements,  on  the  ground  that  the  de- 
fend  ant,  by  omitting  to  cross-examine  him,  and 
to  inquire  into  such  conversations,  had  not  laid 
the  foundation  for  the  admission  of  such  state- 
ments. But  the  court  decided  to  admit  them, 
and  allowed  them  to  be  read.  To  this  decision 
the  plninliff's  counsel  excepted.  But,  as  l)efore 
remarked,  this  exception  was  not  argued. 

The  depositions  were  as  follows: 
Mr.  Allain: 

Interrogatory  22d.  Did  you  see  and  cc 
verse  with  the  white  engineer  (who  ran  5 
Conrad's  engine),  just  after  the  last  accident 
fhe  mill:  if  yes,  do  yon  recollect  his  nam 
483"]  what  reason  "did  he  ansign  for  the  lioi 
ing  of  the  mill  being  fractured;  did  you  bear 
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anything  about  a  piece  of  iron  or  wood  nmaiiic 
into  the  rollers;  if  yea,  what  and  from  whomT 

To  22d  interrogatory  witness  answers:  'That 
he  did  converse  with  the  engineer,  whose  naina 
he  believes  was  Nutz,  ipimediately  after  tke 
breaking  of  the  housing;  and  that  the  re«KBt 
assigned  by  said  engineer,  Nutz,  for  the  break- 
ing of  the  housing  was,  that  the  housings  wcra 
entirely  too  weak;  that  witness  did  not  hear 
anytiiing  said  by  anyone  about  a  piece  of  mm 
wood  having  run  into  the  rollers. 

Mr.  Hunstock: 

3d.  Did  the  plaintiff  examine  the  mgar-mill 
and  engine  of  defendant  at  that  time,  and  what 
did  he  say  touching  the  accidents  to  the  maduB- 
ery,  and  their  probable  causer 

To  the  3d  interrogatory  the  witnesa  uuwvi: 
That  the  plaintiff  did  examine  the  augar-miB 
and  engine  of  defendant  at  that  time,  and 
then  he,  the  plaintiff,  said,  that  Nuts,  the  en- 
gineer, whom  he,  the  plaintiff,  had  sent  to  ran 
the  engine  of  defendant,  had  told  hi™  that  the 
breaking  of  the  housings  of  the  mill  was  O 


wards  found  out  that  said  Nutz  « 
petent  and  lazy  engineer,  and  that  he  waa  ia- 
clined  to  believe  that  it  was  owing  to  Nutx's 
neglect  the  accident  happened,  and  that  he,  the 
plaintiff,  was  so  dissatisfied  with  Nuts,  that 
ion  after  his  return  to  Cincinnati  he  had  di«- 
lissed  him  from  his  shop. 
lOtb.  Did  you  see  Nutz  soon  after,  and  haw 
>on  after,  the  breaking  of  the  housings;  did 
e  express  any  opinion  as  to  the  cauae,  aad 
hat  did  be  say  on  the  subject! 
To  the  10th  interrogatory  the  witness  an- 
ivers:  That  he  saw  Nutz  soon  after  the  sod- 
den t  occurred,  at  his,  witness',  sugar-hcwl, 
cannot  say  precisely  how  long  after,  but  it 
not  longer  than  one  week  after  the  break- 
ing of  the  housing,  that  Nutz  came  to  the 
sugar-house  of  witness,  by  consent  of  defendant, 
'  it  in  taking  down  some  part  of  his,  wit- 
achinery,  which  occupied  him  about  mw 
hours;  during  which  time  be  had  a 
Ith  Nutz  about  the  accideat 
which  had  happened  to  the  housing  of  defend- 
ant's mill ;  that  he  asked  Nutz  to  what  cause 
the  breaking  of  said  housing  was  owing;  and 
Nutz  answered,  he  could  not  tell  the  cause  ol 
its  breaking,  as  there  was  moderate  feed  on  the  ■^ 

ranc-carricr  at  the  time  the  accident  ha^iened, -■ 

and   no  strain  on  the  mill. 
William  Neff: 

The  22d  interrogatory  waa  the  same  as  that '=3 
put  to  Mr.  Allen. 

To  the  22d  interrogatory  the  witness  answeri:  ^ 
That  he  'heard  that  Nutz  said,  that  be  ['4«4-* 
could  not  tell  the  reason  why  the  housinf^^ 
broke;  that  there  was  a  very  light  feed  of  r»ne^s 
on  at  the  time,  and  no  strain  on  the  mill.    Thi^0 

was  said  by  Nutz  immediately  after  the  frae 

ture  was  discovered,  and  he  said,  at  the  same^ 
liini-,  that  nothing  had  gone  through  the  rollers^B 
tliftl  could  have  strained  the  mill. 

Inlerrognlory  32d.  Was  there  any  unusual^' 
strain  on  the  liiill  at  the  time  the  housing  ga<e-^ 

way:  if  yes,  stote  wlint  il  was;  did  any  iron  oi 

wcoil.  or   any   foreiun   siibstance.   go   into   the'^" 
rollers   to   strain   them:    it   yes,   wlinl.   wa«  it: 
nlint  ilid  the  engineer,  Mr.  Nuti,  eay  about  it  stf 
the  timet 
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To  32d  iiitemi«t«T  witness  answers:  That 
1m  has  DO  knowMdee  that  there  was  U17  im- 
luual  itnin  on  toe  mill  when  the  housing 
broke,  snd  thftt  he  does  not  think  there  was. 
Witness  has  no  knowledge  that  any  iron  or 
wood,  or  anjt  other  substance  than  sugar  cane, 
^rent  into  the  rollers  to  strain  them,  nor  does  he 
believe  that  any  foreign  substance  did  get  into 
them  to  strain  them.  Witness  heard  Mr.  Nutz 
express  great  surpriae  at  the  time  at  the  acci- 
dent, saying  that  he  could  not  account  for  it, 
aa  there  waa  a  light  feed  of  cane  at  the  mo- 
ment, and  nothing  had  gone  into  the  rollers  to 
atndn  them.  In  talking  on  the  subject  of  the 
accident,  witness  heard  Mr.  Nutz  say,  that  the 
housings  were  entirely  too  w«ak  for  the  power 
of  the  engine,  besides  the  mill. 

These  depositions  having  been  ^ven  in  evi- 
dence, the  plaintiff  offered,  as  rebutting  evi- 
dence, and  to  support  the  credit  of  Nutz,  the 
two  fallowing  pieces  of  testimony. 

lat.  The  following  letter  from  Nutz: 

"New  Albany,  April  3,  1848. 

"Mr.  D,  Griffey— Dear  Sir:  My  sister 
handed  me  a  few  lines  addressed  to   her,  re- 

Sueating  me  to  send  my  affidavit  respecting  F, 
I.  Conrad.  I  have  no  knonledge  of  the  in- 
formation you  wish,  unless  it  be  the  accident 
of  the  breaking  of  one  of  the  housings  of  his 
augar-mill,  and  all  that  I  can  say  upon  the  sub- 
ject is,  that  the  night  when,  in  my  candid  opin- 
ion, the  accident  happened,  I  was  awakened  by 
the  surging  of  the  engine ;  it  completely  stopped 
under  «  ^od  head  of  steam.  I  then  ordered 
the  negro  man  who  was  running  the  engine  at 
the  time,  to  examine  well  in  the  cane  shute, 
supposing  somsthing  harder  than  cane  to  have 
passed  in  the  carrier,  and  there  was  found  a 
piece  of  iron  that  broke  off  of  one  of  the  cane 
carta,   wedged  in   front   of   rolls,   too  large   to 

pasa)  in  the  shape  was  thus, about 

18  inches  long,  IVi  inches  wide,  where  it  came 
is  contact  with  the  other,  with  the  rolls;  and 
^ni  that  time  until  I  discovered  the  break, 
488*]  which  was  the  'next  day,  I  found  it 
difficult  to  keep  that  end  of  rolls  tiglit;  I  then 
forged  new  tie-bolts  with  keys  on  the  outer 
«nds,  to  keep  them  firmly  keyed,  and  by  so  do- 
ing ire  were  enabled  to  take  off  the  crop  with- 
out loaing  but  three  hours  by  the  break;  for 
«vliilst  I  was  forging  the  bolts,  the  engine  was 
«tiU  mnning. 

"Previous  to  the  breaking  of  the  housing, 
'^«  had  another  small  stoppage,  but  no  acci- 
dent ;  the  wall  was  very  green,  and  likely  to 
^ive    way;    under   the    spur-wheel    stand    bed- 

rklstea,  which  rendered  it  firm  and  secure  dur- 
Ug  the  season,  and  will  always  remain  so  un- 
-vler  any  reasonable  usage;  this  stoppage  woe 
t^lie  30th  of  October,  IS4G. 

'^f  the  overseer,  Mr.  Collins,  had  let  Mr.  D. 
I^IdiVBrde  commence  his  work  when  be  wanted 
*%«,  I  do  candidly  think  the  walla  would  have 
^rinn  more  firm,  and  the  least  fear  would  have 
;  there  was  no  accident,  but  tbc 


^hinerj  in  general,  it  was  a  good  strong  piece  ol 
-vrork,  hard  to  be  surpassed. 

Leonard  N.  Nutz. 
"To  David  Griffey,  1 

8tet«  of  Indiana,  Floyd  County,J 

•<ta  the  3d  day  of  April,  A.  D.  1846,  before 


the  subscriber,  justice  of  peace  in  and  tor  the 
iaid  county,  and  authorized  by  law  to  admin- 
ister oaths,  personally  appeared  Leonard  N. 
Nutz,  and  nuule  oath  that  the  above  is  a  true 
itatement  of  F.  D.  Conrad's  sugar-mill  and 
engine,  Leonard  N.  Nute. 

"Given  under  my  hand  and  seal,  this  3d  day 
nf  April,  1840. 

"Samuel  G.  Wilson,  J.  P." 

2d.  The  testimony  of  one  Edwards,  a  wit- 
ness, sworn  in  open  court,  to  the  effect  that,  in 
the  spring  of  1847,  the  said  Nuti  had  said,  in 
the  presence  of  said  Edwards,  that  the  break- 
ing of  the  housings  or  frame  of  the  sugar-mill 
bad  been  occasioned  by  a  piece  of  iron  getting 
between  the  rollers. 

To  the  introduction  of  this  rebutting  testi- 
mony the  defendant  objected,  but  the  court 
directed  it  to  be  admitted;  whereupon  the  de- 
fendant took  the  following  bill  of  eiceptions: 

"Be  it  known,  that  on  tbe  trial  of  this  cause 
before  the  jury,  the  plaintiff  having  offered  the 
deposition  of  Leonard  N.  Nute  in  evidence,  and 
the  defendant  having  offered  the  depositions  of 
Sosthene  Allain,  W.  Hunstock,  and  William 
Neff,  all  on  file,  the  said  plaintiff  offered  as  re- 
butting evidence,  and  to  support  the  credit  of 
L.  N.  Nuts, 

"1st.  A  letter  of  N.  L.  Nutz,  of  date  New 
Albany,  the  3d  'of  April,  1848,  with  ['ise 
an  afRdavit  annexed;  and  2d.  The  testimony  of 
one  Edwards,  a  witness,  sworn  in  open  court. 
to  the  effect  that,  in  the  spring  of  1747,  the  said 
Nutz  had  said,  in  the  presence  of  said  Edwards, 
that  the  breaking  of  the  housings  or  frame  of 
the  sugar-mill  put  up  by  plaintiff  for  de- 
fendant, had  been  occasioned  by  a  piece  of 
iron  getting  between  the  rollers.  To  both  of 
which,  to  wit,  the  said  letter  and  afRdavit,  and 
the  said  statement  in  presence  of  said  Edwards, 
the  counsel  for  defendant  objected,  that,  at  the 
time  of  tbe  making  of  said  affidavit  and  eaid 
verbal  statements,  the  said  Nutz  was  not  an 
agent  of  defendant,  or  employed  by  him;  that 
said  affidavit  was  not  made  under  commission, 
nor  with  any  notice  or  opportunity  on  the  part 
of  defendant  to  cross -ex  amine  the  said  witness; 
that  his  said  verbal  statement  was  not  made  in 
the  presence  of  defendant;  and,  lastly,  that  the 
evidence  of  the  defendant  above  referred  to 
was  not  an  attack  upon  the  credit  of  said  Nutz, 
but  was  competent  testimony,  admissible  to 
prove  the  facts  attested,  and  did  not  justify  tbe 
admission  of  statements,  either  verbal  or  writ- 
ten, at  other  times  and  places  made  by  said 
Nutz  in  order  to  support  his  credit;  but  all  said 
objections  were  overruled,  and  tbe  said  letter 
and  affidavit  were  received,  and  the  testimony 
of  said  Edwards,  as  above  stated,  was  also  re- 
ceived and  laid  before  the  jury;  to  all  of  which 
the  counsel  for  the  defendant  tender  this  their 
bill  of  exceptions,  and  pray  that  the  answers  to 
the  interrogatories  of  L.  N.  Nutz,  W.  Hun- 
stock, William  NefT,  and  Sosthene  Allain  be 
deemed  and  taken  as  a  part  of  thia  bill  of  ex- 
ceptions, and  be  copied  and  certified  accord- 
ingly. "Theo.  H.  McCaleb,  U.  S.  Judge." 

Upon  this  exception,  the  case  was  argued  in 
this  court  by  Mr.  Fendall  for  the  plaintiff  in 
error,    and    Mr.    Gillet    for    the    defendant    In 

The  counsel  for  tba  fA^^^!^m[i^w  to*&*i 
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Hi-veral  points,  of  which  ft  ia  only  neceaau-y  to 
notice  the  following: 
I.  Illegal  evidence. 

This  ground  ia  diacloaed  in  the  defendant's 
liiU  of  exceptiona,  and  in  the  letter  and  BfUdavit 
lo  which  it  refers. 

Griffey  waa  bound  by  his  contract  to  "put 
up,"  as  well  aa  to  construct,  the  steam -engine 
and  sugar-mill;  and,  in  the  contract,  he  reserved 
to  himself  the  privilege  of  appointing  the  en- 
gineer to  run  the  engine,  during  the  rolling  of 
the  flrat  crop.  Leonard  N.  Nutz  waa  the  "en- 
gineer appointed  to  run  the  engine  for  the 
plaintiff.  He  was  thus  a  very  important  wit- 
nesa  for  the  plaintiff.  His  deposition  tenda  to 
prove,  that  the  steam-engine,  angar-mill,  and 
iippnratuB     supplied    by    the     plaintiff     below 

I87*J  "were,  in  every  reappct,  conformable  to 
the  contract  between  the  partiea;  that  the  plain- 
tiff had,  on  his  part,  fully  complied  with  his 
irontract,  and  that  he  was  entitled  to  the  price 
which  he  claimed  under  the  contract,  and  for 
PKtra  work.  In  abort,  hia  deposition  tended  to 
prove  the  plaintiff's  whole  case.  Other  witneases 
deposed  to  the  weakness  and  insufficiency  of  the 
machinery;  and  their  testimony,  on  many 
points,  ia  in  direct  conflict  with  that  of  Nutz. 
One  of  theae  points  was  espndally  important. 
Soon  after  the  sugar-mill  was  sot  up,  the  hous- 
ings, or  frame  on  which  the  rollers  rest,  which 
are  the  foundation  on  which  the  mill  works, 
broke;  and  could  not  be  fully  repaired  during 
the  entire  season.  In  consequence  of  this  very 
serious  injury,  the  grinding  was  greatly  de- 
layed, and  when  it  recommenced,  the  work  was 
done  much  leas  perfectly.  It  became  a  most 
material  aubject  of  inquiry  whether  this  break- 
ing arose  from  the  weakness  of  the  housings, 
or  from  some  cause  for  which  the  manufacturer 
was  not  liable.  Nutz,  in  his  deposition,  awore 
that  the  breaking  waa  caused  by  a  piece  of  iron 
passing  in  the  rollers  in  the  carrier.  Three 
other  witnesses  present,  or  near,  at  the  time 
when  the  break  was  discovered,  swore  to  the 
contrary  of  thia.  In  order  to  Induce  the  jury 
to  give  greater  credit  to  Null's  testimony  tlinn 
to  that  of  the  defendant's  witness,  the  plain- 
tiff offered  to  show  that  at  other  times,  and  to 
other  persona,  Nutr.  had  Riven  the  same  ac- 
count of  the  breaking  as  that  contained  in  his 
deposition.  The  objection  set  out  in  dcfend- 
iint'a  bill  of  exceptions  to  the  admissibility  of 
Nutz'a  letter  of  the  3d  of  April.  1S46,  and  his 
statement  in  the  presence  of  Edwards,  are  re- 
lied on  in  support  of  the  writ  of  error.  In  some 
rases  the  credit  of  a  witness  may  be  supported 
by  proof  of  his  statements,  but  this  is  not  a 
ease  within  the  rule.  Whatever  uncertainty  or 
fluctuation  may  be  discerned  among  the  older 
authorities,  the  doctrine  which  ia  now  well  es- 
tablished limits  the  abduction  of  confirmatory 
atatements  to  cases  in  which  the  motive  of  the 
witness  is  assailed  or  brought  under  auapicion. 
In  such  cases,  and  in  such  only,  evidence  is  ad- 
mitted of  his  having  made  similar  statements 
when  the  imputed  motive  did  not  exist-  This 
principle  is  clearly  to  be  collected  from  the  rule, 
as  annunciated  in  different  forms  by  the  moat 
approved  writers.  See  Sir  W.  D.  Evans,  2 
Pothier  on  Obligations,  289;  1  Greenl.  Ev.  sec. 
•riiO;  1  Starkie's  Ev.  148,  149,  Boat.  182(1;  3 
Starkie's  Ev.  1758;  1  Phil.  Ev.  308,  Ed.  N. 
Y.  1839;  2  Phi),  Ev.  445,  446,  ed.  N.  Y.  1840, 
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from  9th  Lond  ed.;  Robb  v.  Haeklej,  23  WohL 
50;  24  Wend.  406;  10  Peters,  43S,  439;  1  He- 
Lean,  211,  212;  8  Wheat.  332;  24  Wend,  4i9, 
426, 

11.  In  Parker's  caae,  3  Doug.  242,  the  eti 
lie  nee  of  a  confirmatory  'statement  was  [*4gs 
rejected,  Buller,  J.,  holding  "that  it  wm  clearly 
inadmissible,  not  being  upon  oath."  This  dIi 
jcction  being  sufficient  for  that  case,  it  waa  un 
necessary  for  the  court  to  go  any  further.  But 
the  principle  is  the  same,  whether  the  con- 
firmatory  statement  be  sworn  or  unsworn.  In 
this  case,  the  statement  made  in  the  presence 
of  Edwards  waa  not  sworn  to;  and  that  nuv 
have  been  the  very  statement  that  swayed  tit! 
jury,  "It  is  well  settled  that,  if  improper  eri 
donee  be  given,  although  it  may  be  cumuUtiie 
only,  the  judgment  inuat  be  reversed;  for  we 
cannot  aay  what  effect  such  evidence  may  b»ite 
had  on  the  niinda  of  the  jury."  Osgood  v.  Uu. 
hattan  Company,  3  Cowen,  021;  cit.  Marquiod 
V.  Webb,  10  Johns.  80,     But  whether  the  mh- 

the  true  questions  are,  in  either  altematiie, 
Was  the  statement  made  before  the  imputed  or 
suspected  motive  existed!  2  Evans'  Poihier, 
280;  1  Phil.  Ev.  308.  Waa  it  made  before  "%' 
relation"  of  the  witness  "to  the  party  or  to  Uie 
cause"  ^stedr  I  Greenl,  Ev.  sec.  480.  Wu  it 
made  "at  a  time  when  the  witness  labored  un- 
der no  interest  or  influence  to  miarepresent  the 
facti"     1  Starkie'a  Ev.  14S;  3  Ibid.  17SS. 

in.  Neither  Nutz's  letter  and  affidavit  not  Ma 
statement  in  the  presence  of  Edwards  can  itdtd 
any  of  theae  testa.  His  credit  may  have  been 
impeached,  indirectly,  by  disproving  ttc** 
sworn  by  him;  and  directly,  by  proof  thit  hit 
own  statements,  made  when  the  breaking  ik' 
curred,  were  in  direct  conflict  with  the  acwmit 
which  he  gave  in  hia  deposition.  But  his  av> 
position,  on  the  3d  of  April,  1S46,  when  i' 
wrote  the  letter,  and  in  the  spring  of  lB47,iflif'" 
he  made  the  statement  in  the  presence  of  &■ 
wards,  was  the  same  as  on  the  Ist  of  ipnL 
1847,  when  he  made  the  deposition.  And  '" 
regard  to  hia  statement  in  the  presence  of  EJ' 
wards,  the  admission  of  it  in  evidence  is  iiitl' 
to  the  further  objection,  that  it  was  not  prond 
to  have  been  before  he  gave  his  deposition.  Ed- 
wards aays  that  it  waa  made  "in  the  spring  "• 
1847";  but  whether  before  or  after  the  Ul  « 
April  in  that  year  he  does  not  say.  TUe  "«■ 
lation  to  the  party  and  to  the  cause"  vm 
tended  to  bias  the  mind  of  Nutz  existed  in  "'' 
fall  of  1845,  and  resulted  from  hia  being  e" 
ployed  by  the  pliiintiff  to  set  up  and  work  W 
mill.    That  bias  was  at  least  aa  strong  in  if}- 

1846,  the  date  of  the  letter,  as  it  was  in  Apm. 

1847,  the  date  of  the  deposition;  and,  w"?*' 
quently,  hia  atatementa  at  the  former  or  '"J  ""I 
termediate  date  couid  not  legally  be  adiu™ 
in  support  of  his  deposition. 

IV.  Repugnancy  and  uncertainty  in  tb*  J"**" 

1.  The  judgment  ia  against  a  peraoD  am  ' 
party  to  the  suit. 

2.  The  judgment  is  uncertain  aa  to  the  iii«*"' 
ty  of  the  defendant. 

•The  suit  is  brought  against  "Fred-  ['**' 
erick  D.  Conrad;"  in  all  the  pleading,  entnW' 
cHptions,  etc.,  he  is  so  Called,  except  wheB**'' 
called  "F.  D.  Conrad";  the  contract  P""?*'] 
to  have  been  made  betweem  the  plaintiff  •■* 
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ederick  Dkiiiel  ConrtLd."  The  judgment  !■ 
inst  "Daniel  Frederick  Conrad."  The  mid- 
name  forms  no  part  of  the  Christian  name 
I  party.  Keene  v.  Meade,  3  Peters,  7;  Games 
Styles,  14  Peter*,  327.  The  suit,  then,  ^- 
inet  Frederick  Conrad,  and  the  judgment 
inat  Daniel  Conrad. 

[r.  Ginet,  for  the  defendant  in  error,  made 
following  points; 
,  The  defendant  aasailed  the  veracity  of 
X,  by  proving  that  he  had  given  to  defend 
'a  witnesaes  an  account  of  the  breaking  the 
sin^  of  the  mill  vhich  essentially  differed 
a  hia  testimony  in  the  cause,  taken  before  a 
unissioner.     1  Greenl.  Ev.  sec.  462;   1  Phil. 

283;  Roacoe'a  Criminal  Ev.  181,  182;  3 
rkie's  Ev.  1763;  1  Fart  of  Con  en  & 
'■  notes  on  Phil.  Ev.  772,  and  cases  there 
d. 

The  plaintiff  had  a  right  to  fortify  Nutz' 
imony,  after  it  was  assailed,  by  proving 
t  he  had  formerly  given  the  same  account  of 
transaction.    English  Authorities:  Gilbert's 

13S;  Finney's  case,  McKally's  Ev.  378; 
!!ann's  case.  Ibid.  381;  Learj  s  case,  Ibid. 
;  BuUer'i  I^si  Prius,  294;  Hawkins'  Fleas 
he  Crown,  b.  2,  c.  46,  sec.  48;  Boscoe's  Grim. 

17S7,  1768;  Sir  J.  Friend's  case,  4  State 
lis,  37;  8.  C.  13  Howell's  State  Trials,  32; 
Tison's  case,  2  Howell's  State  Trials,  B61; 
terel  v.  Kegnell,  1  Mod,  282.  American 
horitiea:  Quay  v.  Eagle  Fire  Ins.  Co.,  by 
I  Nesa  J.  2  aty  Hall  Recorder,  1,  21;  Con- 
;icut  V.  De  Wolf,  8  Conn.  93;  The  People  v. 
le,  12  Wend.  78,  7B;  Johnson  v.  Patterson, 
awks,  183;  SUte  v.  Twitty,  2  Hawks,  248; 

448;  Coffin  v.  Anderson,  4  Blackf.  305, 
nchamp  v.  The  SUte,  6  Blackf.  300;  The 
imonwealth  v.  Bosworth,  22  Pick.  397;  Cook 
JurtJs,  6  Earr.  &,  Johns.  86-93;  Packer  v. 
salut,  1  Serg.  &  Rawle,  636;  Henderson 
tones,  10  Serg.  4  Bawle,  322;  Wright  v. 
lyne,  1  Pet.  203;  Gaibom  v.  Parish,  2 
ih.  Va.  148. 

The  defendant  below  had  no  right  to  give 
vldence  what  Nutz  had  told  other  persons 
«ming  the  sugar-mill,  because  he  (the  de- 
lant}  had  not  inquired  of  him  (Nuta)  wheth- 
e  haj)  had  any  such  conversationa  with  such 
tma,  thereby  laying  a  foundation  for  Buch 
enee.      Roscoe,   Cr.    Er.    182,    184;    Evert- 

T.   Carpenter,    17    Wend.   41B;    Tucker   v. 

eh,  17  Mass.  160;  Ware  v.  Ware,  8  Green- 

,  42;   The  Queen's  case,  2  Brod.  &  Biiig. 

1   Greenleaf's   Ev.   sec.   462;    I   Phil.   Ev. 

1  Cowen  i  Tlill's  Notes,  773. 
i"]     "4.  If  evidence  was  given  by  the  plain- 
to  repel  such  illegal  evidence  on  the  part 
Jie  defendant,   it   merely   counteracted   the 
r  oommitted  by  him,  and  is  no  ground  o! 


I  this  case,  there  had  been  four  bills  of 
ption  filed  in  the  court  below,  but  only 
of  Uiqni  by  Conrad,  the  plaintiff  in  error. 
AmU,  tberefore,  proceed  to  dispose  of  tliat 

obJMtwd   to   tha   receipt    in    evidence    of 

■rationa,  mitde  by  a  witness  fnr  the  orig- 

plaintiff,    under    the    fotloiving    circum- 


.  Gxam.  4S» 

Griffey  brought  a  ault  against  Conrad  for 
building  a  mill  for  him  to  grind  sugar-cane; 
and,  among  other  defenses  set  up  b^  the  latter, 
was  that  of  weakness  and  insufGcicncy  in  the 
work  and  materiala  fumiabcd.  To  repel  this 
defense  Griffey  put  in  the  deposition  of  Nutz, 
who  was  an  en^neer  and  aided  and  superin- 
tended the  erection  of  the  mill,  and  who  testi- 
fied to  the  goodneaa  of  both  the  work  and  ma- 
terials. 

With  a  view  to  contradict  and  impeach  him 
In  what  he  thus  swore,  Conrad  proved  that 
this  witness,  soon  after  the  completion  of  the 
mill,  had  given  a  different  account,  and  espe- 
cially of  the  cause  of  the  breaking  of  some  of 
the  machinery;  considering  it  to  have  hap- 
pened from  the  badness  of  the  materials. 

Griffey  then  offered  to  prove  that  the  witnesa 
had  since  given  the  same  statement,  as  to  the 
goodness  of  the  work  and  materials,  which  was 
now  in  his  deposition.  But  Conrad  objected 
to  the  admissibility  of  such  evidence;  and  tlic 
court  below  overruled  his  exception  and  al- 
lowed the  evidence  to  go  to  the  jury. 

After  due  consideration,  our  opinion  is,  that 
this  ruling  was  erroneous. 

The  practice  on  this  subject  seems  to  differ 
much  in  different  states,  and  bas  occasionally 
changed  in  the  same  state.  It  is  sometimes 
modi^ed,  also,  as  applied  to  different  classes  of 
cases  and  witnesaea. 

Thus,  in  some  places,  aa  in  New  York,  sucb 
evidence  is,  as  a  general  rule,  now  treated  as 
inadmissible.  Robertson  v.  Caw,  3  Barbour, 
410;  Robb  V.  Hackley,  23  Wend.  60;  Dudley  v. 
Botlea,  24  Wend.  466.  So  in  Vermont.  Gibba 
V.  Linsley,  13  Verm.  208.  Though  at  one 
time  in  New  York  it  was  allowed,  and  par- 
ticularly in  certain  criminal  cases.  The  People' 
V.  Vane,  12  Wend.  78;  Jackson  v.  Eti,  6  Cowen, 
320. 

But  in  some  other  States  this  kind  of  evi- 
dence has  been  deemed  competent.  As  in 
Maasachuaetta,  in  a  criminal  case,  where  an 
accomplice  was  a  witness.  Commonwealth  v. 
Bosworth,  '22  Pick.  307,  And  in  Mary-  [■491 
land,  if  the  statements  were  prior  in  point  of 
Lime.  Cook  r.  Curtis, .  6  Harr.  &  Johns. 
93. 

In  Pennsylvania,  also,  such  statements  have- 
been  admitted,  without  reference  to  their  prior- 
ity. As  in  Parker  v.  Gonsalus,  1  Serg.  &  Rawle, 
S36;  Henderson  v.  Jones,  10  lb.  322.  So  ii) 
Indiana.  Coffin  v.  Anderson,  4  Blackf.  308, 
399.  And  in  some  other  states,  which  need 
not  be  repeated,  a  similar  practice  appears  to- 

"  it  in  other  places,  aa  in  England,  such  cvi- 
e,  though  at  one  time  considered  compe- 
tent, and  espocially  in  criminal  cases  (Gilb.  Ev. 
135;  McNally's  Ev.  378,  381;  Bull.  N.  P.  294; 
Lutterrell  v.  Reynell,  1  Mod.  282),  is  now  even 
there  oxehidcd.  See  Parker's  case,  3  Doug. 
10  Peters,  440;  1  Phil.  Ev.  2  and  3,  and 
,  note;  1  Starfcie's  Ev.  187  and  note;  23. 
Wend.  66;  2  Phil.  Ev.  446;  Brazier's  case,  1 
East,  P.  C.  444;  2  Starkie,  N.  P.  242. 

While   the   rule   was   otherwise   in   England, 
me  of  the  state  decisions  already  cited  were 
expressly  grounded  on  the  rule  there    (see   ll> 
Serg.  t  Rawle.  332),  and  others  on  cases  adopt- 
ing thut  rule  (4  Blackf.  31)8). 
■"  it  since  the  rule  became  c\ia.-naB4  va  '^.'ti?,- 
1*4^ 
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land,  or  from  being  doubtful  became  well  ea-  Stat,   at   Large,  91;   1   Bae.  Abr.  i 

tablished  against  the  introduction  of  such  testi-  B;   1   Peters,  23. 

mon;,  the  practi^^e  in  some  states,  as  in  New  Let  the  judgment  below,  howew,  Im  n  tk 

York  and  Vermont,  has  been  settlr^d  so  aa  to  drat  ground  xevened. 

correspond;  and  in  this  court,  also,  it  has  taken 

the  same  direction.  Jrder. 

In  this  court  it  has  been  held  that  such  evi- 
dence is  not  admissible,  if  the  Btatemeata  were  This  cause  came  on  to  be  heard  on  th*  bu- 
made  subsequent  to  tbe  contradictions  proved  script  of  the  record  from  tlie  CSrenit  Court  <i 
on  the  other  aide.    Ellicott  v.  Pearl,  10  Peters,  the  United  States  for  the  Diatrict  of  Loniiiui, 
412,  438.  and  was  argued  by  counsel;   on  consideiatict 

That   was  a  case  from   Kentucky.     Yet  the  whereof,  it  is  now  here  ordered  and  adjud^ 

decision  does  not  appear  to  have  been  made  to  by  this  court,  that  the  judgment  of  the  uid 

rest  on  the  peculiar  laws  or   practice  of  that  Circuit  Court  in  this  cause  be,  and  the  une  ii 

State;  but  on  general  principles,  and  the  course  hereby  reversed,  with  coats;  and  that  thiicaue 

pursued  of  late  years  in  England.  t>e,  and  the  same  is  herebj'  remanded  to  tbc 

In  our  judicial  system,  perhaps  the  decision  said  Circuit  Court,  with  directions  to  award « 

should  not  rest  on  any  local  rule,  though  a  dif-  venire  facias  de  novo. 
ferent   principle   seems   involved   in   McNiel   v. 
Holbrook,  12  Peters,  85,  where  the  rule  of  evi- 

-dence  waa  changed  by  a  state  statute.     Clark  

V.  Sohier,  1  Wood.  &  M.  368. 

But  if  it  should  so  rest,  we  are  not  aware  that 

in   Louisiana,   where   this   case   was   tried,   the  'DAVID  RANDON,  Plaintiff  In  E^ror,  [*1H 

practice   differa   from   what  appears  to  be   re-  t. 

quired  by   sound  general  principles,  independ-  THOMAS   TOBY 
ent  of  any  local  peculiarities. 

So  hr  ,•  repird.  prlndplt   one  propw  U.t  ot  g;,j„^  „,  ,,^,,1,         ,j,,  ,^„  o«i,oill<- 

Ihe  ,dn,).,ihil,tj  of  .nch    Bt.leoi.nt.    ,.    thot  j,,,^,,  „,  „„„,,  „,  an,  „  .^.ttol  rtbal 

th.J  mu.l  b.  ii.de  .t  leut  mder  o.re.m.t.nee.  „i,,i„    „  i^am   in   Mtion   for  pmlme 

when  no  mor.l  indoenee  e3.,.led  to  eolor  or  pHee-in  LonW.n.,  pnyM  of  note,  Idnj » 

m,.t.pr,.ent  then,.     1  Greenl.  Kv.  see.  M»i  2  J„,„„,  „j  „„  „,  ^^^^  ^  „^  ^  » 

m   Ev.°308       "  t.t,,,n'.,.n.thmeon' 

4«a*]     'But  when  they  are  mnde  Buhaequent  ^^  agreement  6,  a  debtor  to  appl*  a  eertabi  ,«; 

to  other  atatementa  of  a  different  character,  ae  tloa  o(  bla  crops   towarda  tbe  eittnnlahaieal  a 

here,  it  ia  posaible.  if  not  probable,  that  the  in-  'be  debt   in   cooBlderallon   of   Jurtber  iodaliMea 

•dncement  to  malie  them  ia  for  the  very  pnr-  S  ™  i  ™ori.  V.oidloVe  of Va  piS  wS 

pose  of  counteracting  those  firat  uttered.     10  of  catoupel  H[»a  tbe  debtor. 

Peters    440  ''be  Oefendaet  Is  not  at  liberty  to  cOOPlat 

Tiiia'  impaira  their  force  and  credibility,  JS^rf K;;!;;'";  ™'ll 'SS'u'bl.'' ™a  »S« 
when,  if  made  before  the  others,  they  might  unil  because,  il  the  court  bad  construed  It,  Clit  at- 
tend to  sustain  the  subsequent  evidence  cor-  "tructlon  must  have  been  unfavorable  to  IS*  *■ 
respondmg  with  them.  23  Wend.  62;  2  Phil.  '^Tbe  banl-niptc,  of  the  plalnttff  prior  t»  W 
Ev.  446 !  I  Crcenl.  Ev.  sec.  469.  time   whco    he  took   tbe   notea   payable   to  Uam 

When  made  in  either  .aj   they  arc  admissl-  TuV  i",.S' .".fl'SM  'f.' Stn'S^JB 

ble   only   to   sustain   the  credit   of   the   witness  estate    una    wlipther   or   not    he    a«oiiiiti4  to  Ui 

imputed,  and  not  as  per  se  proof  of  the  facts  credttora    tor    the    proceeds    was    no    questios  * 

stated,  and  hence  if  made  under  oath,  as  here,  'Th°/p\?arh'i.''L"a'^"a  "we'rc^lv'e'rW  Afrlc- 

Imt  not  in  legal  form  as  a  deposition   between  n en inra  Imported  Into  Teias  after  1833  wu  oolj 

these  parlies,  they  are  none  the  more  admisai-  ebI  dtfenae.     The  creditor  bad  do  conn ec lion  ™ 

ble.  except,  if  prior  in  date,  they  might  help  [''*  P^™°?  "*'°  '"""t'TV^"  S'T^'^S'SlrS. 

,to  sustain  the  witness'  credit.     10  Peters,  412;  the*  consideration  of  the  nMes  Vouldh««  t«lW: 

King  V.  Eriswoll,  3  D.  £  E.  721.  but  the  debtor  still  held  tbem  ai  slaves,  ana  tMt» 

tn   this   case,   then,   not   having   been   made  '""^  "celved  the  ^lll  con.lderatloQ  for  hli  noH* 

S,"™l!,,i'?'t'„*i;7.1°„M  *  rPP""'  ^  P"''''^''  T"1S  case  was  brouftht  up  by  writ  of  «r* 

or  precedent  to  be  competent.                 ...        -  i   from  the  District  Court  of  tfie  United  Strt- 

Another   question   hna   been   presented,   aris-  c      t 

ing  on  the  record,  which  is  not  included  in  any  °l,      „^'   .„,,  L.„„„i,f  v„  t„v^   .  ^Urm  dS 

of  the  pxceotions  brought  by  loby,  a  atiw  "* 


It  is  that  tbe  judgment  runs  against  "Daniel  . 

Frederick   Conrad,"   when   the   writ,   pleadings,  „                                               „         ™  „. 

^:i^i  .-mnU'^rSr^o^rS  '^AX^,t  1I^^rh•is"™TVr^^Vd"r^ 

lurptsa  f  X  'veS  "an     ju^dg^Xt  ^the"n  f  ^he  ^ndUion  in  Ihich  tl.  plMding.  -- 

the  true  name  had  been  well  described  in  the    ft^"?  P''"'«l= 

writ  of  pleadings.  Norn.— What  promise,  acknowlednieDt  «r  l£ 

The  sUtute  of  jcofBiis  Hi-arlv  cures  any  auch  meat  takes  case  out  ot  statute  o(  llmluttoai-   »" 

dpfect.  whore,  as   here,   il   ■■.in    w.-il   be   under-  ^yp^jOji'f'- ^^^^p^S^jl^^l.^^   ~ymeni  en  M"^ 

Btoofl  who  waa  meant  by  "the  defendant."      1  judgment,  see  note  to  8  L.tt.^CN.a.)  440.    ,, 
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RANDon  V.  ToBT, 


1847,  JMIUM7  4,  petition  Sled. 

IB4T,  February  4,  demurrer,  pie*  of  limit»- 

tions,  and  answer  filed  by  defendant. 
IS4S,  February  10,  petition  amended. 
1S4S,  February  28,  answer  amended,  and  aays 

notea   given   for  purchase   of  African 

negroes,   etc. 
1648,  March  11,  defendant  withdraws  part  of 

first  plea,  and  demurs  and  excepts  to 

part  of  petition. 

1848,  May  IE,  plaintiff  further  amends  peti- 

1S48,  Ma;    31,    defendant    further    answers 

Slaintifl^s  amendment,  craves  oyer,  etc. 
une   6,   defendant   amends   two   pleas 
and  files  three  further  answers, 
1848,  June  8,  plaintiff  further  amends  peti- 

1848,  June  8,  defendant  amends  answer. 
1848,  June  fl,  defendant  demurs. 

June  12,  plaintiff  further  amends  peti- 


1S48, 

1848,  December  14,  defendant  farther  amends 

1848,  December  IS,   plaintiff  files  exceptions 
to  demurrers  and  pleas. 
494*]    *I848,  December  19,  defendant  further 


1848,  December  23,  trial. 
The  trial  is  thus  stated  in  the  record: 
"And  thereafter,  to  wit:  on  the  23d  day  of 
December,  in  the  year  of  our  Iiord  1848,  being 
a  day  of  the  December  Term  of  the  said  court, 
the  following  judgment  waa  rendered  in  the 
said  Cftuse,  to  wit: 


Toby  1 


David  Randon. 


"This  day  came  the  parties  aforesaid  by 
their  attomeya,  and  upon  motion  of  defendant 
fay  attorney,  it  ia  ordered  that  he  have  leave  to 
amend  his  answer  herein,  b^  filing  pleas  marked 
numbers  eleven,  twelve,  thirteen,  fourteen,  and 
fifteen;  and  thereupon  plaintiff  excepted  to 
MJd  pleas,  and  said  exceptions  were  argued; 
•ad  because  it  seems  to  the  court  that  the  ex- 
ceptious  to  pleas  number  eleven  and  thirteen 
■ra  well  taken,  it  is  ordered  that  the  same  be 
allowed;  but  because,  as  to  pleas  number 
twelve,  fourteen,  and  fifteen,  the  said  e:tcep- 
tjons  ore  not  well  taken,  it  is  ordered  that  the 
■ame  be  disallowed;  and  on  further  motion  of 
■aid  defendant  by  counsel,  it  is  ordered  that  he 
hm,TB  leave  to  amend  his  said  answer,  by  filing 
pleftB  sixteen,  seventeen,  eighteen,  and  nine- 
teen, and  thereupon  the  plaintilT  excepted  to 
taJd  pleas,  and  said  exceptions  were  argued; 
and  because  it  seems  to  the  court  that  the  ex- 
^eptioiu  to  pleas  sixteen,  eighteen,  and  nine- 
teen are  well  taken,  it  is  ordered  that  the  same 
be  Allowed;  but  because,  as  to  plea  number 
Berenteen,  the  said  exceptions  are  not  well 
taken,  it  is  ordered  that  the  same  be  disal- 
lowed; and  the  parties  being  now  at  issue,  it  is 
ordered  that  a  jury  come  here,  etc.;  whereupon 
fame  a  fury  of  lawful  men,  to  wit,  F.  8.  Stock- 
dale,  jUdon  Pullam,  James  Ta  Smithers,  John 
P.  Btmn,  Jomea  Q.  Heard,  Israel  Savage,  J. 
B.  lleGill,  J.  B.  Stafferd,  Angus  McNeill. 
FMdorick  Rankiii,  Augustus  H^chkiss,  and 
J.  C.  Shaw,  who,  bdng  sworn  well  and  truly 
IS  lb  «d. 


of  the  plaintiff,  and  assess  bis  damages,  b^ 
reason  of  the  breaches  of  promise  in  the  peti- 
tion mentioned,  to  $5,758,04.' 

"And  thereupon,  to  wit,  on  the  day  and 
year  aforesaid,  and  before  the  jury  aforesaid 
had  retired,  the  said  defendant  by  his  said  at- 
torneys excepted  to  several  opinions  of  the 
court  given  upon  the  trial  of  the  said  cause, 
and  tendered  eight  bills  of  exceptions,  which 
were  received,  signed,  and  sealed  by  the  court, 
and  ordered  to  be  made  part  of  the  record  in 
the  said  cause,  and  are  in  the  words  and  figures 
following,  to  wit: 

"(These  bills  of  exceptions  filled  sev-  [■49S 
enty-eight  pages  of  the  printed  record.      The 
following  is  an  abstract  of  them.} 
First    HU. 

"Be  it  remembered,  that  by  the  rules  of  thla 
court  the  practice  and  proceedings  on  the  com- 
mon law  side  thereof  are  governed  by  the  laws 
and  rules  regulating  practice  and  proceedings 
in  the  courts  of  the  State  of  Texas,  except  so 
far  as  the  same  may,  by  some  order  of  this 
court,  or  by  the  laws  of  the  United  States,  be 
altered  or  modified;  and  that,  by  the  laws  of 
the  said  State,  proceedings  are  by  petition  and 
answer,  or  plea  or  pleas,  and,  if  the  plaintiff 
thinks  it  proper,  a  special  replication  to  any  of 
the  pleas  of  the  defendant  may,  both  by  the 
practice  of  the  courts  of  the  said  State,  as  well 
as  by  the  general  orders  of  this  court,  be  filed 
with  the  effect  of  a  like  replication  at  common 
law,  but  no  replication  is  reouired  by  the  rules; 
and  this  cause  came  on  to  oe  tried  before  the 
court  and  jury,  on  the  petition  of  the  plaintiff 
as  amended,  and  the  following  pleas  of  the  de- 
fendant, which  on  argument  were  judged  suf- 
ficient, and  were  sustained  against  the  excep- 
tions or  demurrers  of  the  plaintiff,  to  wit:  pleas 
numbered  two,  three,  four,  five,  six,  eight,  nine, 
ten,  twelve,  fourteen,  fifteen,  and  seventeen; 
the  following  pleas,  numbered  seven,  thirteen, 
sixteen,  and  eighteen,  having  been  on  argu- 
ment adjudged  insufficient.  And  on  the  trial 
of  the  said  cause,  the  plaintiff,  to  sustain  the 
issues  joined,  gave  in  evidence  the  two  prom- 
issory notes  sued  on,  in  words  and  figures  fol- 
lowing, to  wit: 
"  '$1,781  45-100  Galveston,  June  21,  1841. 

"  'Twenty-four  months  from  date,  I  promise 
to  pay  to  the  order  of  Thomas  Toby,  Esq.,  one 
thousand  seven  hundred  and  eighty- one  and 
4S-I0O  dollars,  value  received,  with  interest  from 
the  14th  of  April,  1841,  until  paid. 

■D.  Randon.' 
"'$1,781  45-100  Galveston,  June  21,  1841. 

"  'Twelve  months  from  date,  1  promise  to 
pay  to  Thomas  Toby,  Esq.,  or  order,  one  thou- 
sand seven  hundred  and  eighty-one  and  45-100 
dollars,  value  received,  with  interest  from  the 
14th  of  April,  1841,  until  paid, 

'D.  Randon.' 

"Which  promissory  note  was  marked  2. 

"The  plaintiff  then  offered  in  evidence  the 
following  instrument  in  writing,  marked  No.  3: 

"  'This  instrument  of  March  14th,  1844.  wit- 
nessetli.  that  whereas  McKinney  &  Williams, 
of  Galveston,  and  Thomas  F,  McKinney,  agent 
of  Thomas  Toby,  of  New  Orleans,  hold  ae.N«:t*^ 
notes  drawn  by  me,  and  'p«,«t.  4Mft,  »viiT\««n»,» 
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49«"]  F.  'McKinney,  some  two  jeara  ■ 
did  agree  for  McKinnej  A,  Williami  and  the 
said  Thomas  Toby  to  grant  me  further  indul- 
gence on  said  notes  over  and  above  the  time  of 
thi^ir  maturity,  and  J  did  then  bsj,  promise  and 
agree,  that  I  would  deliver  to  him,  the  said 
Thomas  F.  McKinney,  each  and  every  year,  all 
the  one  half  of  every  crop  of  cotton  in  payment, 
flret  of  the  amount  due  the  said  McKinncy  and 
Williams,  if  there  be  anything  due  them  over 
and  above  the  amount  of  purchase  of  negroes 
bought  of  them,  and  then  in  extinguialiment  or 
said  amount  of  purchase  of  negroes,  of  u'liic! 
mj  note  to  said  Toby  is  part  of  coDsideration . 
and  I  further  agree  and  obliee  myself,  that  any 
surplus  I  may  have  from  ths  proeeeds  of  the 
other  half  of  my  crops,  over  and  above  my 
wants,  exclusive  of  any  speculations  or  pur- 
ehaae  of  negroes,  shall  also  be  tiimed  over  as 
above;  and  I  further  bind  and  obligate  myself, 
my  heirs,  assigns,  and  administrators,  that  no 
advantage  shall  be  taken,  or  any  plea  of  statute 
of  limitations  be  made,  to  avoid  the  payment  of 
said  notes,  but  they  shall  be  and  remain  in  as 
full  force  uid  effect  as  though  they  were  re- 
newed. D.  Randon.' 

"To  the  admissibility  of  which  said  writing, 
the  defendant,  by  his  counsel,  objected,  as  not 
sufficient  to  take  the  said  promissory  note, 
marked  2,  out  of  the  statute  of  limitations.  But 
the  court  overruled  the  said  objection,  made  by 
the  counsel  of  the  defendant,  and  permitted  the 
said  writing  to  be  read  in  evidence  to  the  jury; 
to  which  opinion  and  ruling  of  the  court,  per- 
mitting the  said  w^ting  to  be  read  in  evidence 
to  the  jury,  the  defendant,  by  his  counsel,  ex- 
cepted, and  tendered  this  his  first  bill  of  excep- 
tions, which  be  prays  may  be  signed,  seated. 
and  made  a  part  of  the  record  in  the  cause, 
which  is  done  accordingly. 

"John  C.  Watrous. 

"Saturday,  December  Z3d,  1848." 
Second  Bill. 
.  "Be  it  remembered,  that  after  the  jury  were 
sworn  to  try  the  issues  in  this  cause,  the  plain- 
tilT,  to  maintain  the  said  issues  on  his  part,  in- 
troduced the  evidence  contained  in  the  bill  of 
exceptions  number  one,  heretofore  filed  in  this 
cftUKp;  and  thereupon  the  said  plaintiff  closed 
the  evidence  on  his  part;  and  the  said  defend- 
ant, to  maintain  the  said  issues  on  his  part, 
gave  in  evidence  the  deposition  of  John  Ran- 
don, OS  follows,  to  wit; 

"The  witness  was  present  at  the  house  of 
David  Randon,  about  the  1st  of  November, 
1S46,  when  Ephraim  McLean  came  there  with 
a  power  of  attorney  from  Thomas  P.  McKin- 
ney,  authorizing  the  said  McLean  to  settle  all 
business  between  the  said  David  Randon  and 
4»1*]  the  said  Thomas  F.  McKinney,  *and 
the  firm  of  McKinney  ft  Williams,  and  for  the 
purpose  of  so  settling  such  business,  and  the 
said  McLean  stated  that  such  ii-nn  the  purpose 
of  his  visit.  After  the  settlement  between  Rsn- 
don  and  Mcljean  was  agreed  upon,  witness 
came  to  Galvotiton  at  the  instance  of  the  said 
David  Randon.  for  thp  purpose  of  receiving 
from  Thomas  F.  McKinney  a  receipt  in  full  of 
all  claimN  held  by  the  snid  McKinney  against 
iIk'  said  David  Rnndon.  and  also  a  cotton  obli- 
,?ation.  The  said  McLean  knew  that  the  re- 
spondent was  coming,  and  what  he  was  coming 
fnr,  and  knew  that  the  respondent  came  to  ob- 

rae 


"  'Wlien  I  arrived  in  Galveston,  I  renuiitrd 
a  day  or  two,  and  did  not  see  McKinney;  dar- 
ing the  time  I  saw  McLean,  and  he  hauded  m> 
the  receipt;  I  asked  him  where  the  obli^tion 
was,  and  he  told  me  he  badnt  got  it.  1  told 
him  that  T  must  have  it,  because  I  vis  in- 
structed  to  get  that  particularly  by  my  unci? 
David  Randon.  I  rode  out  to  Mr.  McKinDe;'< 
house,  and  demanded  of  him  the  cotton  obli^- 
tion,  which  he  held  against  David  Randon,  uul 
which  I  was  request^]  to  get.  As  near  u  1 
recollect,  he  said  to  me,  "I  remember  the  ob 
ligation,  but  it  la  either  lost  or  mislaid;  hut  it 
is  of  no  consequence  in  thia  settlement,  lor  tlit 
receipt  which  I  have  given  McLean  for  jou  in- 
cludes all."  I  rather  insisted  on  his  looking 
for  it,  but  he  said  he  wouldn't  know  where  to 
look  ior  it,  aa  he  had  been  sick  for  some  timr, 
and  his  papers  were  mislaid.  He  seemed  to 
have  no  objections  in  the  least  to  giving  up  tlie 
obligation,  if  he  could  have  found  it;  be  did 
not  suggest  any  rights  which  he  or  anyone  elK 
had,  growing  out  of  the  said  obligation,  llr- 
McKinney  said  the  receipt  included  all,  and  tbit 
the  obligation  was  of  no  consequence,  tbeir- 
fore,  to  David  Randon.  David  Randon  sent  to 
McKinney  all  the  African  negroes  he  had,  u- 
ccpt  two;  I  think  he  sent  twenty-one;  be  Tt 
tained  two;  one  he  retained  in  accordance  vilb 
the  settlement,  and  the  other  he  purebaMd  ui 
gave  his  note  for.' 

"CroBB- examination. — The  settlement,  to  t" 
OS  witness  knew,  was  not  reduced  to  writing; 
he  was  present  a  part,  but  not  all,  of  tbe  time 
when  the  negotiation  between  Randon  and  Me- 
Lean  for  a  settlement  was  going  on;  iiclMn 
delivered  to  Randon  some  notes,  but  notbing 
far  as  witness  knew;  did  not  faio* 
what  notes  they  were;  has  heard  from  Di'id 
Randon  that  they  were  his  notes,  held  br 
Thomas  F.  McKinney;  witness  demanded  of 
Thomas  F.  McKinney  the  cotton  obligation;  dio 
not  demand  the  Toby  notes." 

"The  counsel  for  the  plaintiff  objected  t«  •" 
reading  of  the  foregoing  testimony  of  Jo'" 
Randon. 

'And  the  said  defendant,  further  to  (*<W 
ntain  the  said  issues  on  his  part,  offtfed  :> 
lence  the  following  instrument  in  writil^F 
to  prove  the  signature  to  the  same  to  b**" 
handwriting  of  Thomas  F.  McKinney; 

"  'Galveston,  November  11th,  IStf- 

""Know  all  men  by' these  presents,  "■*',! 
settlement  made  a  few  days  since  with  »r 
Randon,  by  E.  McLi>ai>  .-epresenting  MeS"'' 
ney  4.  Williams,  and  ■iliomas  F.  McKiDM?- 
full  and  final  settlement  of  all  notes  •« 
ts  held  by  the  said  firm,  or  the  saj^J'' 
Kinney,  against  said  Randon;  and  the  ««id Mc- 
Kinney ft  Williams  do  hereby  grant  to  l"*' 
the  said  Randon,  a  full  release  and  acquitU"" 
of  all  notes  and  amounts,  according  to  the  •■*^' 
of  said  settlemont;  it  being  understood  tM' 
V  no  unsettled  note  or  account  Dfj 
:oept  some  land  obligations  o(  W"^ 
value,  and  an  nhliKation  given  to  E.  MeW'* 
"      "  of  Thomas  P.  McKinney,  for  f"^ 

of  a  negro  man,  Sam,  or  ose  « 
equal  value,  which  obligation  bears  date  W 
November.  lS4e.  Thomas  F.  IScKiBo"!; 

For  himself  and  McKJnney  ft  "H^J*;! 
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"Wlierenpon  ttn  eoimBel  for  the  said  plain-  excepted,  and  tendered  this  his  third  bill  of  ez- 

r  moved  the  court  to  exclude  the  said  iaetni-  T'cptions,  which  he  prays  may  be  signed,  lealcd, 

int  in  writing  from  going  to  the  jury  as  evi-  and  made  a  part  of  the  record  in  this  cause; 

nee  in  this  cause,  because  the  same  was  not  which  is  done  accordingly. 

rtinent   to  any   of   the   ibbucb   therein;    and  "John  0.  Watroua. 

s   court  sustained  the  objection   of   the  said  "Saturday,  December  23d,  1848."                       i 

iinsel  for  the  plaintiff,  and  excluded  the  said  Fourth  Bill                                  ' 

.trument  of  writing  from  going  to  the  jury,  ..^^  j^  remembered,  that  on  the  trial  of  this 

irhich  opinion  of  the  court,  Bustaining  the   ,,,  _  ,i,.  - '      . .„  . ,.i.„  ■ 

id  .b,„s.,  .nd  ..eluding  ih.  ..id  ,nV„.  r&.'  ".h^srivrJ.".  L  ™ s^ 

int  f&  writing  so  offered  as  evidence,  the  de-  .   -  ^ ,.  -j   ■       "  ii;  ■  i.;„     „.rf.    . 

I     .   1.     i"  .     _      1  J         J  4.     J      J  tain  tile  aaid  issues  on  tneir  respective  parts, 

idant,  by  his  counael,  excepted;  and  tendered ,.         -. „.  -  .   , ,   ■  "^j  ,_  .ufi^n' 

.    ^. '    '        ,    .,„     '.     _'^_i..'         _  L-  1.    1  rave  the  evidence  which  IB  contained  in  the  Dills 

IB    hi.   second   bill   of   exceptions     which    he  Jf  exceptions,  numbers  one,  two,  and  three,  here- 

ays  may  be  signed,  sealed   and  made  part  of  ^^^        ^^       ;     ^^.^  ^        •  thereupon  th^  said 

s  record  m  this  cause,  and  the  same  is  now  „i„j„,j(f  *„j.i,„  *„  „„;„*„;„  i,:.  .„!J  :„„_.   „ 

,.     ,  '        xi-nii7i.  p  aintin,  lurtner  to  maintam  his  said  iBsues,  ex- 

?i.=S°&».w  iisd,  s-/-  "''■"'■  brjfxw.?^  """-•'■  -'"' ""' '-  •"• 

Third  Bill.  *(The  evidence  of  McKinney  related   [*500 

••w-  I*  »..,.^ho.~i    n..(  ™  *i,.  *-i,i  „«  ii,i.    '"  *''^  alleged  aeftlement  and  exhibit  No.  3,  and 
•V*  It  remembered^  that  on  the  tnal  of  this   defendant  then  offered  a  copy  of  the  recorf  in 

^:  ?^^    *t,J  2,-   Mff   r^^J    }Z  ^t  bankruptcy  of  Toby  in  Loufgiana.    TMb  record 

luea   loined,   the   plaintiff   and   defendant,   to „„;  5   r--.~    --lA :_i.  j  _   _     i 

ilnUfo  til,;  .^d  !..««  m  thd,  r..p«ilv.  ''?!°^,!"i',Zt.?^St,'%'     , 

rl.,  irf,«l»crf  th.  .vldenc.  tonl.in.d  i.  Ih,  ,v.f  ^J 'tI™.;  SL  S^  ..»  5        'TL 

'     vii„    .1     -    _4.- _   _i.         J  tnat  the  ihomas  Toby  therein  named  was  the 

^Z..i.  .^.T?d  S,,..  „.  if.  ™1'  i:2.  ?.   pi""™  "'I""''  I"  '!■•  i"l™d"rtl«  of  .a.1. 
maintain  the  saia  issues  on  his  part,  gave  in    f '., ,    ,_       ,.       .     ^  v_'__ 

id„„ .  "ij..  „,  i^™..  wMc£w.,.v..ed  s^?„r;o'"s.rrv'o,'.i:v.".f'si 
.t?.^rJ.dSi^.^t*h.*".T.'h■.s™  r"  d'Vrtr"  r  rl  """''f  "^d""*- 

u.n«...w   t.   Tiriii:o.«.    ..J   rj  Ti,^..,..  V  tamed  by  the  court,  .nd  the  copy  afore.aid  was 

.^?^:i'l-      Win.ana,  and  of  Thorn.,  r.  ^                 iitiodu.ed  ..evidence  on  the 

«.!.  iJ^       r  li.     iTT.  'i  ;         ;J  P"rt  of  the  laid  defendant;  to  which  opinion  of 

•^  ..  ,      fS:  ■  i?i  i?.,   .    WlJft™!  '''  oonrt,  .n.t.ininB  the  ..id  objecUon  mad.  by 

Sn?  m«d''Sd»."of '.Ti  rw'^fi'r  ."•  rr-i-t'j^'ht'i^i^'T'r  i 

Ti     .?     V      ,1^^),    7a°,    fii    'j   l."d.r.d   thi.   M.   fourth  hill    of   .iception.; 

;^™iT.t    ;™S™       tlw™.     .  •Mo'    <"    P~y   "T   I"    ■IB""''.   —loS.   -nd 

uidOD  with  the  firm  of  McKmney  &  Williams,         j    _     »     i  iv  j  ■     .u-  j  it. 

Id  left   the   baiuic  due  th«n   f,om   Bando,^  '""''•  ?■«  of  the  "corf  ."  th,a  eau.e,  and  th. 

134891"  same  la  now  done  accordingly. 

'{These  acoounU  extended  over  ten  pages  of  .,o.t„^„   iw-™k=    9-M^*'i*lSa»'  ^'■*™^ 

,e  printed  record,  and  Thomaa  F.  M^inney  Saturday.  December  ^    1S48. 

u  then  examined  on  the  part  of  the  defend-  "«"  ™'l- 

it.    Being  cross-examined  by  the  plaintiff.)  "Be  it  remembered,  that  after  the  jury  were 

"To  what  note  or  notes,  from  David  rnn-  awom  to  try  the  several  issues  in  this  cause,  the 

•n  to  Thomaa  Toby,  the  instrument  in  writing,  plaintiff,  to  maintain  the  said  issues  on  his  part, 

•ted  March  I4th,  1844,  and  filed  with  the  plain-  gave  in  evidence  the  testimony  stated  in  fidl  in 

Wa  amendment  to  his  petition,  marked  No.  3,  the  former  bills  of  exceptions;   and  thereupon 

Id  fully   set   forth   in  the   bill   of  exceptions  the  defendant,  also  to  maintain  the  said  issues 

Unber  one,  referred.'      And  the  said  Tiiomas  on   his   part,   gave   in   evidence   the   testimony 

HcKinney   thereupon   stated,   and    gave   in  stated  in  full  in  the  former  bills  of  exceptions. 

idence  before  the  jury,  that  the  said  writing  And  the  defendant  there  closed  the  testimony 

ferred  to  both  of  the  promissory  notes  sued  on  his  pert- 

I,  being  the  same  filed  with  the  amended  peti-  "And    thereupon    the    plaintiff,    further    to 

M,  marked  1  and  2,  and  fully  set  forth  in  the  maintain  the  issues  joined  on  his  part,  gave  in 

11  of  exceptions  No.  1,  heretofore  filed  in  this  evidence  the  deposition  of  Ephraim  McLean,  as 

(ise.    Whereupon  the  counsel  for  the  defend-  follows; 

it  insisted  before  tlie   court,  and  movrd   the  "  'In  the   settlement  between  David  Bandon 

Urt  that  the  said  evidence  of  the  aaid  McKin-  and  McICinney  &,  Williams,  I  had  no  authority 

y  should  be  ruled  out  and  withdrawn   from  to  settle  any  notes  drawn  by  David  Bandoa  in 

•  jury,  because  the  same  was  contradictory  to  favor  of  Thomas   Toby,  nor  did  I  know   that 

e  said  writing  marked  No.   3,  as   aforesaid,  (here  were  any  such  notes  in  existence  at  the 

lich  it  pretended  to  explain — the  said  writing  time  of  said  settlement.    I  cannot  now  state  all 

fnring  only  to  one  note  from  David  Itandon  that  was  embraced  in  the  settlement  so  made 

Thomas  Tohy.  by  me;  there  were  a  great  many  transactions 

"Bat  the  court  overruled  the  said  motion  of  between  the  parties,  David  Randon  and  McKin- 

p  said  defendant's  counsel,  and  permitted  the  ney   4   Williams,  of  from   four   to   five  years' 

id  eridence  of  the  said  McKinney  to  remain  Btrniflin;:.' 
(ore  the  jury.     To  which  opinion  and  ruling  j      "The  said  plaintiff  then  introduced  as  a  wit- 

the  court  overruling  the  said   motion,   and  I  ness  Thomaa  M.  League,  and  thereupon  asked 
nnittlng  the  said  evidence  to  remain  hefore  ]  and  demanded  of  the  said  League  'to  state  to 

«  jury,  the  said  defendant,  by   his   counsel,  the  jury  what  he  knew  about  the  exiBtence  of 

>  Ih  Ad.  i«i 
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slkTery  for  life  in  Africa.'  To  which  question 
bji  the  said  plaintiff's  counsel  to  the  said 
League,  the  said  defendant,  bj  his  counsel,  ob- 
jected; because  the  said  evidence  wmi  not 
501*]  properly  'admissible  under  any  allega- 
tion in  the  pleadings  in  the  said  cause;  be- 
cause the  said  question  did  not  propose  any 
proper  and  legal  manner  of  proving  the  exist- 
enee  of  slavery  for  life  in  Africa;  and  because 
it  did  not  appear  that  the  said  Thomas  M. 
League  was  a  person  qualifled  to  prove  such 
facts.  But  the  court  overruled  the  objection 
of  the  defendant's  counsel  to  the  said  question 
by  the  plaintiir  to  the  said  Thomas  M.  League, 
and  permitted  the  same  to  be  put  to  the  said 
Iieague,  and  answered  as  evidence  in  this  cause 
before  the  jury. 

"To  which  opinion  «nd  ruling  of  the  court, 
permitting  the  said  question  to  be  put  to  the 
said  Lea^e,  and  answered  ks  evidence  in  this 
cause  before  the  jury,  the  defendant,  by  his 
counsel,  excepted,  and  tendered  this  his  fifth 
bill  of  exceptions,  and  prays  that  the  same  may 
be  signed,  scaled,  and  made  a  part  of  the 
record  in  this  cause;  which  is  done  accord- 
ingly.  John  C.  Watrous. 

"'Saturday,  December  23d,  184B." 
Sixth  Bill. 

"Be  it  remembered,  that  after  the  jury  were 
sworn  to  try  the  several  issues  in  the  said  cause, 
the  plaintiff,  to  maintain  the  said  issues  on  his 
part,  introduced  the  evidence  contained  in  the 
former  biils  of  exception;  and  thereupon  the 
defendant  also  introduced  the  evidence  con- 
tained in  the  former  bills  of  exception,  and  the 
plaintiff  thereafter  introduced  the  evidence  of 
Thomas  M.  League,  as  follows: 

"  'Witness  has  made  two  voyages  to  the 
coast  of  Africa,  the  first  in  the  year  1B34,  the 
second  in  the  year  1S36,  and  remained  on  the 
coast  each  time  about  six  months.  Witness 
was  observant  and  inquiring  in  regard  to  the 
customs  and  habits  and  condition  of  the  peo- 
ple; knows  that  slavery  existed  in  all  parts  of 
Africa  where  he  landed,  except  in  Liberia,  A 
large  proportion  of  the  people  were  slaves. 
Some  masters  held  great  numbers;  the  slavery 
which  existed  was  a  slavery  for  life,  and  was 
of  the  most  despotic  and  arbitrary  character.' 

"Cross-examined. — 'Witness  considers  him- 
self as  understanding  very  well  the  customs  and 
conditions  of  the  Africans  among  whom  he  was. 
Witness  did  not  touch  upon  the  Gold  Coast; 
knows  nothing  whatever  of  the  Gold  Coast  or 
Lncame  tribe  of  Africans;  witness  was  in  Li- 
beria, and  upon  the  Slave  Coast,  and  upon  the 
(irain  Coast.  Besides,  the  coast  of  Africa 
runs  a  good  deal  east  and  west  in  that  portion 
of  it.  It  was  sometimes  the  case  that  negroes 
who  were  captured  in  battle  were  brought  from 
the  interior  of  the  country  to  the  African  coast 

502*1  *"  "Witness  would  not  feel  himself 
i|ualilied  to  give  information  or  advice  as  to 
the  laws  which  exist  among  the  Africans,  but 
he  well  knows  the  habits,  customs,  and  insti- 
tutions of  (he  coimtry,  for  he  was  observant 
and  made  then)  his  study,  and  feels  himself 
qualified  to  testify  in  relation  to  them.' 

"Upon  the  trial  of  this  cause,  the  counsel  for 
the  pluintilT  and  defendant  rolled  upon  certain 
laws  and  pnrts  of  laws  and  constitutions  of 
788 


Spain,  of  the  tTnited  Mexican  States,  of  tlw 
State  of  Coahuila  and  Texas,  and  of  the  Be. 
public  of  Texas,  copies  of  the  origin^  of  wUri, 
or  correct  translations,  here  follow." 

Then  followed  a  decree  of  the  King  of  SptiD, 
and  the  Indies,  December,  18IT,  and  the  otbec 
laws  mentioned  above,  and  the  bill  of  Gic«p' 
tions  proceeded  thus: 

"All  of  which  laws  and  parts  of  laws  uid 
constitutions  are  to  be  considered  as  referriiif 
to  and  making  part  of  the  evidence  in  Uic 
said  cause ;  and  after  introducing  the  same,  tbe 
parties  closed  their  testimony  in  this  cause. 

"Whereupon  the  counsel  for  the  defendut 
moved  the  court  to  instruct  the  Jury  aa  follows, 
that  is  to  say ; 

"First.  That  the  instrument  dated  Har^  U. 
1844,  does  not  itself  amount  in  law  to  »n  «■ 
knowledgment  of  the  justice  of  any  partica' 
lar  claim,  and  cannot  remove  the  bar  of  Uit 
Act  of  Limitations  to  either  of  the  paiticalsi 

"Second.  That  if  the  jury  believe,  from  tl» 
testimony,  that  the  negroes,  for  the  puichMC 
of  whom  the  notes  now  sued  on  were  giTCs, 
were  Africans  imported  into  Cuba  in  the  ye" 
1S35  and  brought  from  Cuba  to  Teiu  hi 
the  same  year,  for  the  purpose  of  being  Iteld 
or  sold  as  aUves,  they  will  find  for  th«  de- 
fendant. 

"Third.  That  if  the  jury  believe,  from  the 
testimony,  that  the  negroes,  for  the  puiebiM 
of  whom  the  notes  now  sued  on  were  girsil, 
were  imported  into  Texas  before  the  adoptic 
of  the  constitution  of  the  Republic  of  TeiM; 
and  it  it  has  not  been  proved  thst  thej  vert 
slaves  for  life  immediately  before  the;  vei* 
so  brought  to  Texas,  and  also  that  they  "«* 
in  bondage  at  the  time  of  the  adoption  of  tlie 
constitution,  and  also  that  they  were  the  boo* 
fide  property  of  the  person  then  holding  tl" 
same,  then  the  jury  will  find  tor  the  defenii*'''' 

"Fourth.  That  the  proof  of  bona  fide  prop- 
erty in  the  persons  of  color  referred  to  in  "" 
constitution  of  the  Republic  of  Texas,  is  only  •  ' 
bill  of  sale  or  some  legal  conveyance  and  p*" 
session  under  it,  and  that  mere  proof  of  P*' 
session  and  acquiescence  on  the  part  of  tM* 
held  as  slaves  is  not  sufficient  proof  of  p^' 
erty. 

"Fifth.  That  if  the  jury  believe,  from  tlw 
testimony,  that  the  negroes,  for  the  purcln* 
of  whom  the  notes  now  sued  'upon  [*S''  ] 
were  given,  were  brought  to  Texas  in  the  y* 
1835,  then,  unless  it  is  also  proved  to  their  "•'' 
isfaction  that  the  same  negroes  were  lairfi"'^ 
held  in  bondage  as  indentured  servants  tt  tv 
time  of  the  adoption  of  the  constitution  of  ^ 
Republic  of  Texas,  the  constitution  did  n* 
make  them  slaves,  and  the  jury  will  find  '" 
the  defendant.  ^ 

"Sixth.  That  if  the  jury  believe,  from  *" 
testimony,  that  the  negroes,  for  the  purfl'*'' 
of  whom  the  notes  now  sued  on  were  gi'* 
did  not  voluntarily  emigrate  to  Texas,  or  "^^ 
not  brought  to  Texas  by  some  person  en^ 
grating  there  with  them,  but  were  imported  * 


the  constitution  did  not  make  them  slanSi"^ 
the  jury  will  find  for  the  defendants. 

"Seventh.  That    if    the    jury    believe,  ^ 
the  testimony,  that  the  DeKraea,  f or  tli*  ^ 
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chose  of  whom  the  note*  now  med  on  were  giv- 
en, were  brought  from  Africa  to  Cuba,  for  the 
purpose  of  traffic,  and  to  be  sold  as  staves,  since 
the  je*r  1821,  then  it  mokes  no  difference 
whether  they  were  before  held  aa  slaves  for 
life  in  Africa  or  not. 

"Eighth.  That  proof  of  a  custom  in  Africa 
to  hold  negroes  as  slaves,  without  proof  of  any 
l«w  authoriring  this  custom,  or  proof  that  the 
nations  or  tribes  in  Africa  have  no  laws,  is  not 
sufficient  to  show  that  such  negroes  were  slaves 
for  life. 

"Ninth,  Thitt  proof  that  slavery  exists  in 
other  nations  or  tribes  in  Africa  affords  no 
legal  presumption,  in  the  absence  of  express 
proof,  that  slavery  exists  in  the  Gold  Coast  or 
Lucame  tribe;  and  that  the  presumption  is 
that  the  members  of  that  tribe  are  free. 

"Tenth.  That  if  the  jury  believe  that  the 
instrument  dated  Uarch  14th,  1844,  refers  alone 
to  notes  held  against  the  defendant  by  Thomas 
F.  McKinney,  and  if  they  believe  that,  at  the 
time  of  malcing  said  instrument,  the  said  Mc- 
Kinney did  nirt  actually  hold  the  notes  now 
sued  on,  then  the  said  instrument  does  not  refer 
to  either  of  said  notes,  and  cannot  take  dther 
out  of  the  statute  of  limitations. 

''But  the  court  refused  to  give  the  said  in- 
structions to  the  jury. 

"To  which  opinions  of  the  court  refusing  the 
said  instructions,  the  said  defendant,  by  his 
counsel,  excepted,  and  tendered  this  his  sixth 
bill  of  exceptions,  which  he  prays  may  be  con- 
sidered as  applicable  to  the  refusal  of  each  and 
an  of  said  instructions,  and  be  signed,  sealed, 
and  made  a  part  of  the  record  in  the  cause;  and 
the  same  is  done  accordingly. 

"John  0.  Watrous. 
"Saturday,  December  28d,  1S43." 
B04*]  'Seventh  Bill. 

"Be  It  remembered,  that  after  the  jury  were 
•worn  to  try  the  several  issues  in  this  cause, 
the  plaintiff,  to  maintain  the  said  issues  on  his 
p«ut,  gave  in  evidence  to  the  jury  the  testi- 
mony stated  In  full  in  the  former  bills  of  ex- 
te^itions;  and  thereupon  the  defendant,  to  main- 
tain the  said  issuea  on  his  part,  gave  in  evi- 
dence the  testimony  also  stated  in  the  former 
billeof  exceptions. 

"Whereupon  the  counsel  for  the  defendant 
ttoved  the  court  to  instruct  the  jury  as  follows, 
th«t  ia  to  say: 

"Krat.  That  if  the  jury  believe,  from  the 
testimony  and  from  the  instrument  dated 
lf«reh  14,  1S44,  that  the  said  instrument  only 
refers  to  one  note  given  by  the  defendant  to 
the  plaintiff,  and  may  refer  to  the  first  of  the 
■Kttes  set  forth  in  the  petition  as  well  as  to  the 
■econd;  and  that  it  is  uncertain  to  which  it 
pATtieiJarly  refers,  they  will  not  apply  it  to 
eitliBr,  and  will  find  for  the  defendant  aa  to  the 
flrvt  note. 

•"Second.  That  if  the  jury  believe,  from  the 
testimony,  that  it  was  agreed  between  Thomas 
9.  HcKinney  and  the  de^ndant,  at  the  time  of 
tbe  settlement  between  them  in  November, 
1S48,  that  the  instrument  dated  March  14,  1844, 
was  to  he  given  up  to  the  defendant,  and  that 
at  that  time  the  said  McKinney  was  authorized 
to  act  aa  agent  of  the  plaintiff  with  reference 
t»  the  aettleraent  of  the  notes  now  sued  on; 
ttsB  the  jury  will  conrider  such  an  agreement 
IS  Ii.  ed. 


as  an  entire  discharge  and  re!eme  of  the  defend- 
ant from  any  promise  expressed  in  the  said  in- 
strument; or  to  be  implied  from  it,  and  as  en- 
tirely canceling  that  instrument  for  the  pur- 
poses of  this  suit,  and  they  will  find  for  the 
defendant  as  to  the  first  note. 

"And  the  court  indeed  gave  the  said  instruc- 
tions, but  also,  in  connection  therewith,  and  in 
addition  thereto,  instructed  the  jury  as  follows, 
that  is  to  say: 

"First.  That  whether  the  said  instrument  re- 
ferred to  one  or  both  notes  or  not,  and  to 
which  it  did  refer,  were  questions  of  fact  for 
the  jury  to  determine;  and  if  they  found  that 
the  said  instrument  referred  to  that  note  which 
would  otherwise  have  been  barred  by  the  Act 
of  Limitations,  they  would  consider  it  as  re- 
moving that  bar. 

"Second.  That,  notwithstanding  what  was 
said  in  the  second  instruction  hereinbefore  set 
forth,  if  Thomas  F.  McKinney  was  not  author- 
ized by  the  plaintiff  to  surrender  to  the  defend- 
ant the  instrument  dated  March  14,  1844,  then 
his  agreement  to  surrender  it,  if  he  made  such 
an  agreement  in  the  settlement  of  his  individ- 
ual transactions,  did  not  prejudice  the  right  of 
the  plaintiff  to  the  posses sion,  production, 
and  effect  of  such  instrument,  or  prevent  its 
acting  as  a  legal  bar  to  the  pica  of  the  Act  of 
•Idmitations ;  and  if  the  said  McKinney  [*505 
had  surrendered  the  paper  without  authority 
from  Toby,  Toby  could  have  given  notice  to 
produce  the  paper  at  the  trial;  and,  if  it  bad 
not  been  produced,  could  have  gone  into  parol 
proof  of  its  contents. 

"To  which  opinion  of  the  court,  giving  the 
said  first- mentioned  instructions,  and  also  giv- 
ing the  qualifications  and  additions  immediate- 
ly preceding,  the  said  defendant,  by  his  coun- 
sel, excepted,  and  tendered  this  his  seventh  bill 
of  exceptions,  which  he  prays  may  be  considered 
as  applicable  to  each  of  the  said  instructions, 
and  be  signed,  sealed,  and  made  part  of  the 
record  in  the  cause;  which  is  done  according- 
ly. "John  0.  Watrous. 

"Saturday,  December  23d,  1848," 
Eighth  BflL 

"Be  it  remembered,  that  after  the  jury  were 
sworn  to  try  the  several  issues  in  this  cause, 
the  plaintiff,  to  maintain  the  said  issues  on 
his  part,  gave  in  evidence  the  testimony  stated 
in  full  in  the  former  bills  of  exceptions;  and 
thereupon  the  defendant,  to  maintain  the  said 
issues  on  his  part,  gave  in  evidence  the  testi- 
mony stated  in  full  in  the  former  bills  of  ex- 
ceptions. Whereupon  the  court  instructed  the 
jury,  among  other  things,  as  follows,  that  is  to 
say: 

"First.  That  the  constitution  of  the  Republic 
of  Texas,  in  the  'general  provisions,'  section 
ninth,  by  the  words  therein  used,  'slaves  for 
life  previously  to  their  emigration  to  Texas,' 
does  not  necessarily  mean  'slaves  for  life  im- 
mediately before  their  emigration  to  Texas.' 
[And  that  the  court  have  no  right  to  put  a 
a  word  into  the  constitution;  that  the  constitu- 
tion must  be  construed  as  it  is,  and  that  the 
constitutional  provision  means,  that  if  a  man 
had  been  a  slave  for  life  previous  to  the  time 
at  which  he  emigrated  to  Texas,  and  was  held 
in  bondage  in  Texas  at  the  time  the  cons titutioii 
was  adopted,  and  ws*  te\i  \n  >wtt4».iifc  -otAki 
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niicli  clrcumstancei,  tbat  he  would  hftre  been 
the  slave  of  the  person  so  holding  him,  if  slav- 
ery cxieted  b;  law,  then  the  constitutioD  makes 
him  a  slave  for  life.]  The  last  part  in  brackets 
was  not  especially  excepted  to,  and  it  is  here 
inserted  by  order  of  the  court,  against  the 
wish  and  the  opinion  of  the  counsel  for  the 
defendant,  who  regard  it  as  no  part  of  this 
bill. 

"Second.  That  the  Gold  Coast,  the  Gnun 
Coast,  and  the  Slave  Const,  are  inconsiderable 
portions  of  Africa;  and  that  if  it  has  been  proved 
that  slavery  exists  in  one  of  those  portions, 
the  jury  may  reasonably  infer  its  existence  in 
the  others,  in  the  absence  of  all  other  proof  up- 
on the  subject.  To  which  opinion  of  the  court, 
giving  the  said  instructions  to  the  jury,  the  de- 
506*]  fendant,  *by  his  counsel,  excepted,  and 
tendered  this  bis  eighth  bill  of  exceptions, 
which  he  prays  may  be  considered  as  appli- 
cable to  each  of  the  said  instructions,  B.nd  may 
be  si^ed,  Bealed.  and  made  part  of  the  record 
in  this  cause;  which  is  done  accordingly. 

"John  C.  Watrous. 

"Saturday,  December  23d,  1848." 

The  verdict  and  judgment  were  In  favor  of 
the  plaintiff,  for  $5,768.04. 

Upon  the  above  exceptions  the  case  came  up 
to  this  court,  and  was  argued  by  Messrs. 
Harris  and  Johnson,  for  the  plaintiff  in  error, 
and  Mr.  Bibb,  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made 
the  following  points: 

We  conceive  it  would  be  difficult  to  give  any 
valid  reasons  for  the  decision  of  the  court  in 
sustaining  the  exceptions  to  picas  numbered 
eleven,  thirteen,  sixteen,  and  eighteen.  By  ref- 
erence to  these  it  will  be  seen,  among  other 
thini^s,  that  they  state  that  the  plaintiff's  portion 
of  the  purchase -money  of  these  negroes  was, 
in  1840,  included  in  a  note  executed  by  the  de- 
fendant, and  made  payable  to  McKinney  & 
Williams;  and  that  while  this  note  was  in  exist- 
ence, the  said  plaintiff,  under  the  insolvent  law 
of  Louisiana,  made,  among  other  thin<is,  a  ces- 
sion of  his  interest  in  this  note  for  the  benefit 
of  his  creditors;  that  it  was  accepted  by  the 
court  and  by  his  creditors,  and  that  syndics 
were  appointed  to  take  chnrj;c  of  said  effects; 
that  the  notes  sued  on  were  given  subsequently 
to  said  cession,  and  for  the  purchase -money  of 
the  said  negroes;  that  they  were  accepted  by 
said  plaintiff  in  fraud  of  the  laws  of  Louisiana. 
and  of  the  rights  of  the  creditors  of  said 
plaintilT,  and  of  the  riphfs  of  this  defendant; 
and  that  when  said  notes  were  made  and  de- 
livered, the  knowledge  of  said  cession  was  fraud- 
ulently withheld  from  this  defendant;  and  that 
said  notes  were  given  without  consideration. 

To  show  tbat  the  positions  taken  in  these 
pleas  were  correct,  and  the  pleas  themselves 
were  valid,  reference  is  made  to  Lew  v.  Jacobs 
et  al.  12  La.  Eep.  109;  Messers.  Syniies  v.  Var- 
boroush  et  al.  11  La.  Rep.  B.11.  These  author- 
ities show  that,  when  a  wssion  is  made  by  an 
insolvent  deiitor,  oH  his  property  and  riRhts 
are  frnnsferreii  to  liis  creditors,  whether  they 
be  plnced  in  his  schedule  or  not. 

After  the  surrcmlcr  and  appointment  of  syn- 
dics, the  ceding  debtor  has  no  longer  any  ca- 
pacity to  appear  in  court  in  relation  to  the 
proppTtY  surrendered.  Mclntire  v.  Whiting, 
790 


7  La.  "Hep.  273.  He  loses  the  cApoc-  ['507 
ity  of  instituting  suits.  Goodwin  v.  Cbesneau, 
4  N.  S.  103.  The  sale  by  him  of  property 
not  placed  on  the  inventory  ii  a  nuIUty,  and 
will  not  support  prescription.  Duplesais  v. 
Roulet  et  «1.  11  La.  Rep.  34S. 

Where  he- is  defendant  in  the  court  below,  he 
cannot  even  appeal  in  regard  to  transferred 
property.  Knight  and  Callender  t.  Debtors, 
lU  La.  Rep.  22B;  see  Chitty  on  Contraao, 
196. 

These  authorities,  we  think,  show  that  the 
exceptions  to  these  pleas  ought  not  to  have  been 
sustained. 

The  proceedings  in  Louisiana  passed  Toby*! 
title  to  personal  property  and  debts  rittiated  in 
Texas.  See  Story's  Conflict  of  Lawe,  ed.  1848, 
sees.  420,  421.  The  first  of  these  sections  (420) 
shows  that  the  assignee  could  maintMn  on  ac- 
tion in  Texas  in  his  own  name.  S«e  tJma  note 
2  to  this  section. 

Assignees  or  syndics  of  a  foreign  bankrupt 
may  sue.     Alivon  v.  Fumival,  1  Qroraf.  Heci.        | 
&    Rose.    296;    see,    also.    Story's    Conflict   d 
Laws,  sees.  308,  399,  3S6,  666,  353  a;  Cook  r. 
Lansing,  3  McLean,  571.  I 

The  execution  of  these  notes  did  not  dia-  ' 
cliarge  the  original  debt.  Chitty  on  Contracts, 
7C7,  and  note;  Smith's  Mercantile  I*w,  529, 
and  note;  Muldon  v.  Wbitlock,  I  Cowen,  3M; 
see,  also,  Glasgow  v.  Stevenson,  6  N.  S-  La- 
Rep.  567. 

On  the  part  of  the  plaintiff  in  errvr,  it  wVl 
be  further  contended,  that  the  District  Covut 

I,  In  submitting  exhibit  S  to  the  jury,  to  "^ 
construed  by  them;  we  contend  that  it  shivKiU 
have  been  construed  by  the  court.  Sc^  ' 
Starkie's  Ev.  463;  Morrell  v.  Frith,  3  Me«».    & 

Wela.  402;  8  Carr.  4  Pavnc,  246;  1  Bm  >!«■ 
266;  Snook  v.  Mears,  6  Price,  636;  Clarke  '■ 
Dutcher,  9  Cowen,  678;  Chapin  v.  Warden.  1' 
Vermont,  580. 

II.  Said  instrument  was  not  such  an  *i- 
knowlcdftment  of  tlie  justice  of  a  debt  as  ia  "■ 
quired  in  order  to  take  a  case  out  of  the  vf^t*- 
tion  of  the  statute  of  limitations. 

Exhibit  3  amounts  only  to  a  contract  no'C^  ^ 
plead  the  statute  of  limitations.  See  Wax*^" 
v.  Walker,  23  Maine.  453, 

ni.  Raid  instrument  (exhibit  3)  was  nofc  ■" 
acknowledgment  of  any  debt  or  note,  acco^- 
ing  to  its  tenor,  and  could  not  take  such  ^X«H 
or  note  out  of  the  statute  of  limitations,  or-  *»■ 
able  a  party  to  recover  on  it.  It  was  mere*  T  • 
promise  to  pay  a  debt  in  a  particular  way.  '^^'• 
by  delivering  an  amount  of  cotton  annu^^'l' 
And  >vc  contend  that  the  plaintiff  cannot  ik:*^ 
said  instrument  available  in  this  suit;  for,  ^■*'J 
contract,  it  departs  from  the  original  note,  ™ 
cannot  sustain  it.  It  amounts  in  itself  to  a  ^™- 
stantive  contrnot.  and  controls  the  rights  ot~'J|* 
plaintilTa.  See  Bell  v.  Morrison,  1  Peters,  ^*=' 
and  Angcll  on  Limitations,  ch.  20;  see,  ^^ 
eh.  21,  on  Conditional  Acknowledging^'''* 
■This  wai  a  restrictive  acknowledgment  [*  •^' 
or  promise.  It  was  a  departure  from  ^  ^"* 
and- the  obligee  cannot  use  it  for  the  mere  f^ 
pose  of  ncknou'lcdgnient.  He  cannot  tsK*  * 
as  the  contract  of  the  defendant  only. 

Again,  a  party  is  entitled  to  r«eoTer  **V 
when  he  provei  the  existence  of  hia  dalM  ^ 
debt:  a  plaintiff  is  never  permitted  to 
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when  tba  proof  leavea  the  niatt«r  uncertaio  as 
to  whether  the  debt  jb  due  or  not;  and  in  this 
case,  if  we  (tdiiut  that  exhibit  3  refers  to  one  or 
the  other  of  the  notes  aued  on,  still,  we  contend, 
it  IvHj  appears,  from  the  face  of  the  instru- 
ment, that  it  refers  to  not  more  than  one  of 
them,  and  it  !■  utterly  uncertain  to  which  It 
really  does  refer.  The  same  arKument  that 
might  be  used  to  show  that  it  referred  to  one 
cotHd,  word  for  word,  be  used  to  ahow  that  it 
referred  to  the  other.  Hence  we  contend  that 
it  cannot  be  applied  to  the  first  note,  so  as  to 
take  that  out  of  the  operation  of  the  statute; 
for  it  anouoted  to  no  proof  that  this  was  the 
note  to  wiiich  it  related.  Being  thus  indeS- 
nite,  ft  ought  not  to  have  been  admitted  as  evi- 

See  AngcU  on  Limitations,  254-267;  Bailej 
V.  Crane,  21  Pick.  323;  Stafford  v.  Bryan,  3 
Wend.  632;  Moore  v.  Bank  of  Columbia,  6 
Peters,  86;  Clarke  y.  Duteher,  9  Cowen,  878; 
Holmes  v.  Green,  1  Starkie,  397. 

IV.  Said  instniment  was  not  admissible,  be- 
cause it  was  a  promise  to  pay  or  to  deliver  cot- 
ton to  Thomas  F.  McKinney,  and  not  to  Tbomas 
Toby,  the  plaintiff. 

V.  Thomas  F.  Mcltinney,  to  whom  this  in' 
strument  was  given,  for  a  valuable  considera- 
tion, agreed  that  it  should  be  given  up  to  Kan- 
don  and  di alalia rged.  This,  we  contend,  is 
proved  by  the  testimony  of  John  Randon;  and 
the  court,  we  think,  erred  in  instructing  the 
jury  that  special  authority  from  Toby  to  Mc- 
Kinney  to  release  said  instrument  was  neces- 
sary; and  unless  he  was  Toby's  agent  for  this 
purpose,  his  discharge  of  the  instrument  de- 
Tested  Toby  of  no  right  under  it.  It  amounted 
to  a  contract,  new,  distinct,  and  substantive. 
It  was  mads  with  Thomas  F.  McKinney;  he 
was  the  party  to  it,  and  we  contend  that  he  had 
a  right  to  release  it,  unless  Raridon  knew  that 
his  authority  had  ceased,  and  that  he  was  act- 
ing fraudulently;  and  we  contend  that  his  con- 
tract to  give  it  up  vacated  all  rights  under  it. 
The  presumption  was  that  McKinney  contin- 
ued to  act  as  the  agent  of  Toby  until  Itandon 
was  notified  to  the  contrary.  See  Story  on 
Agency,  ch.  16,  p.  493;  Chitty  on  Contracts, 
7B0. 

McKinney's  testimony  shows  that  this  in- 
strument was  given  to  him;  that  be  then  held 
the  notes  sued  on;  that  it  was  a  promise  to  him, 
and,  BO  far  as  Toby  was  concerned,  he  had  ob- 
tained it  gratuitously  and  ofHciously. 
50»*]  •¥!.  It  is  clear  from  the  law  of  Spain, 
contained  in  the  transcript,  that,  had  these 
negroes  been  slaves  in  Africa  {ot  which  there  is 
certainly  no  proof],  still  they  would  have  be- 
come free  on  their  arrival  in  Cuba.  Then  they 
continued  free,  unless  they  were  made  slaves 
|m  the  constitution  of  the  late  Republic  of 
Texas;  and  in  order  that  this  should  have  oc- 
curred, three  things  must  have  existed,  viz.: 
let,  they  must  have  been  slaves  for  life  previous 
to  their  emigration  to  Texan;  2d,  they  must 
hftTe  been  held  in  bondage  when  the  constitu- 
tioii  was  adopted;  3d,  they  must  have  been 
"the  bona  fide  property  of  the  person  so  bold- 
tag  them."  Now,  in  the  first  place,  we  contend 
that  these  negroes  were  free  when  they  were 
axported  from  Cuba  to  Texas.  In  the  second 
plaee,  we  contend  that  the  constitution  means 
ody  to  make  those  perBOns  slave*  who  were 
IS  !>.  ed. 


lawfully  held  la  bondage;  it  could  nut  be  other- 
wise than  that  these  were  tortuously  held  in 
bondage.  And,  in  the  third  place,  they  being  free 
in  Cuba,  they  could  by  no  possibility  whatever, 
either  on  that  island  or  in  Texas,  have  become 
slaves  for  life;  and  therefore  could  not  have 
become  the  bona  fide  property  of  the  person  hold- 
ing them.  Besides,  the  term  "emigration," 
used  in  the  constitution,  could  not  have  been  in- 
tended to  mean  persons  who  were  imported  into 
Texas  for  traffic,  either  mediately  or  immedi- 
ately, from  the  coast  of  Africa.  The  whole  object 
and  intention  of  this  clause  of  the  constitution 
seems  to  have  been,  to  make  such  as  were 
slaves  for  life  in  the  United  States  when  they 
emigrated  slaves  in  Texas.  This  view  of  the 
subject  is,  vii  think,  sustained  by  tbe  whole 
section,  and  is  very  strongly  sustained  by  the 
last  portion,  which  provides  that  "the  importa- 
tion or  admission  of  Africans  or  negroes  into 
the  Republic,  excepting  from  the  United  States 
of  America,  is  forever  prohibited,  and  declared 
to  be  piracy."  And  we  contend  that  the  court 
erred  in  charging,  in  effect,  that  the  constitu- 
tion intended  to  make  slaves  of  persons  who 
were  free  before  their  arrival  in  Texas. 

VQ.  Tbe  court  erred  in  admitting  the  testi- 
mony of  Thomas  M.  League.  He  was  no  ex- 
pert, and  was  consequently  incompetent  to 
testify  as  to  foreign' taws  or  customs. 

VIII.  The  court  erred  in  admitting  proof  of 
slavery  in  Africa,  and  in  charging  that  ttiis 
came  within  the  provision  of  the  constitution. 

History  teaches  that  slavery  in  Africa  is  de- 
pendent upon  force,  and  is  tbe  result  of  battles 
and  struggles  not  recognized  by  civilizod  na- 
tions, nor  by  tbe  laws  of  nations.  And  such  a 
state  of  slavery  could  not  have  been  within  the 
design  of  the  constitution  of  the  late  republic. 
This  view  is  sustained  by  The  Amiatad  case,  15 
Peters,  693. 

•And  it  is  well  known  that.  In  the  ['510 
prosecution  of  the  slave  trade,  but  little  regard 
is  paid  to  the  condition  of  the  African,  as  to 
whether  he  is  bond  or  free. 

IX.  The  court  erred  in  charging  that  the 
Cold  Coast,  Slave  Coast,  etc.,  are  inconsiderable 
parts  of  Africa,  and  proof  that  slavery  existed  in 
une  part  alToriled  a  presumption  that  it  existed  in 
iinother  part.  This,  we  contend,  is  repugnant 
alike  to  reason  and  to  experience.  If  a  similar 
rn«e  were  to  be  tried  in  any  court  in  Europe, 
would  proof  tiiat  slavery  existed  in  Maryland 
amount  to  proof  that  it  existed  also  in  Massa- 
chusetts? Yet  this  presumption  would  be  much 
more  reasonable  than  the  charge  of  tbe  court, 
for  these  States  are  under  the  seme  general  gov- 
ernment, and  the  different  tribes  in  Africa  are 
all  independent,  and  are  generally  hostile  to- 
wards each  other. 

Again,  this  charge  expressly  violates  that 
provision  of  the  statute  of  Texas  which  pro- 
vides, tfaat  "the  judge  shall  not  in  any  case. 
civil  or  criminal,  charge  or  comment  on  the 
weight  of  the  evidence  or  testimony,"  etc.  See 
Acts  of  1846,  p.  3B0,  sec.  99. 

These  negroes  having  been  introduced  into 
Cuba  and  into  Texas  against  law,  we  contend 
that  the  purchase  money  for  which  they  were 
sold  cannot  be  recovered;  and  that  it  was  en- 
tirely immaterial  whether  they  were  then  bond 
or  free.  Billard  et  al.  v.  Hayden  et  al.  12 
English  Common  Law  Reports,  222',  a««,  «.W>. 
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Law  V.  Hodgson,  2  Campbell's  NUi  PriuB  Re- 
ports.  U7. 

Mr.  Bibb,  for  defendant  in  error,  claesified 
the  bills  of  exceptions  according  to  their  sub- 
jects, instead  of  considering  them  numerically. 
First  Bill  of  Exceptions. 

The  exposition  of  the  instrument  No.  3,  which 
the  court  was  moved  to  adopt,  confined  it  totbe 
one  note  only;  applied  it  to  No.  1,  payable 2Ut 
June,  1B43  (within  the  period  of  prescription), 
to  the  exclusion  of  note  No.  2,  payable  21st 
June,  1842,  more  than  four  years  next  before 
suit  brought,  so  that  the  bar  by  the  statute 
might  apply.  That  exposition  the  court  refused 
to  adopt,  and  admitted  the  instrument  to  be 
read  in  evidence  to  the  jury. 

This  exposition  dwells  upon  one  expression, 
"my  note,  to  the  total  neglect  of  the  antece- 
dent and  consequent  parts.  The  instrument  re. 
cites  "eeveral  notes,  held  by  McKinney  & 
Williams,  and  Thomas  F.  McKinney,  agent  of 
Thomas  Toby,  some  two  years  before,  on  which 
said  BandoD  had  obtained  farther  indulgence 
over  and  almve  the  time  of  "their  maturity;" 
and  said  indulgence  was  granted  by  Thomas 
F.  McKinney,  upon  Bandon's  promise  then  to 
511*]  appropriate  half  his  crops  'every  year 
to  pay  the  amount  due  said  McKinney  ft  Wil- 
liams, if  there  be  anything  due  them  over  and 
•bore  the  amount  of  purchase  of  negroes  bought 
of  them,  and  "then  in  extinguishment  of  said 
amount  of  purchase  of  negroes."  From  this 
recital  It  ia  plain  that  there  were  "several  notes," 
not  two  only,  upon  which  the  indulgence  had 
been  granted;  and  that  the  "several  notes," 
"past  due,"  upon  which  the  indulgence  had 
been  so  obtained  some  two  years  before,  were 
all  drawn  in  consideration  "of  the  amount  of 
purchase  of  negroes;"  and  that  the  proceeds  of 
half  the  crops  were  to  be  applied,  second,  "in 
extinguisbmont  of  said  amount  of  purchase  of 
negroes."  So  the  "several  notes"  were  in 
considerntion  "of  said  amount  of  purchase  of 
negroes."  All  the  several  notes  were  included 
in  the  arrangement  of  1844  for  payment  by 
the  addition  of  the  other  half  of  the  crops;  all 
were  included  in  the  promise,  "that  no  ad- 
vantage shall  be  taken,  or  any  plea  of  stat. 
ute  of  limitations  be  made  to  avoid  the  pay- 
ment of  said  notes,  but  they  shall  be  and  re- 
main in  as  full  force  and  effect  as  though  they 
were  renewed." 

Shall  the  expressions  "several  notes,"  "far- 
ther indulgence  on  said  notes,"  "said  amount 
of  purchase  of  negroes,"  no  advantage  of  the 
statute  of  limitations  "to  avoid  the  payment  of 
said  notes,"  but  "they  shall  be"  as  though  they 
were  "renewed,"  be  passed  over  and  made 
nugatory,  by  harping  solely  upon  the  words 
"of  which  my  note  to  said  Toby  is  a  part  of 
consideration  T" 

The  sagoa  of  the  law,  in  the  exposition  of 
treaties,  pacts,  statutes,  testaments,  deeds  and 
other  instruments,  have  used  and  handed  down 
to  us  rules  which  are  commended  as  the  dictates 
of  enlightened  reason  and  common  sense, 
whereof  the  following  will  suffice  for  the  pres- 

"That  the  constniction  be  made  on  the  en- 
ire  instnimcnt,  and  that  one  part  of  it  doth  help 
to  expound  another,  and  that  every  word  (if  it 
may  be)  may  take  effect  and  none  be  rejected, 
792 


and  that  nil  the  parts  do  agree  together,  and 
there  be  no  discordance  therein.  E!x  anteted- 
entibua  et  consequentibus  est  optima  interpre- 
tatio.  For  Tiirpis  est  pars  quee  cum  boo  toto 
non  convenit.  Maledicta  ex  positio  qiue  corruio- 
pit  textum. 

"That  the  constniction  be  such  that  the  whole 
and  every  part  of  it  may  take  effect,  and  as 
much  effect  as  may  be  for  that  purpOM  for 
which  it  was  made.  Touchstone,  en.  S,  aee.  4, 
p.  87. 

To  cavil  about  the  words  in  subveraion  of  the 
plain  intent  of  the  parties,  is  a  malice  against 
justice  and  the  nurse  of  injustice.  Tfarockmer- 
ton  V.  Tracy,   Plowd.   181. 

A  man  ought  not  to  rest  on  the  letter  only, 
"nam  qui  hteret  in  litera  hnret  in  cortice,  l>utbe 
ought  to  rely  upon  the  sense,  'whichis  1*MS 
the  kernel  and  the  fruit,  whereas  the  letter  i> 
but  the   shell."    Ejston  v.   Studd,   Plowd.  467, 

"Falsa  orthographia,  falsa  grammatica,  nra 
vitiat  cartam  vel  concession  em,"  nor  the  singu- 
lar instead  of  the  plural  number,  nor  the  plinil 
instead  of  the  singular.  Earl  of  ShrewsMuy'i 
:ase,  9  Co.  4a  a;  Co.  Litt.  146  b. 

"The  office  of  a  good  expositor  is  to  nakt 
construction  on  all  the  parts  together,  and  not 
of  one  part  only  by  itself.  Nemo  enim  aliquiB 
partem  rccte  intelligere  possit,  antequam  totsn 
iterum  atque  intcrum  perlegerit."  lincoln  Col- 
lege's case,  3  Co.  69  b;  S  Viner,  p.  181,  F,  >. 
pi.   7. 

Construction  must  be  made  in  su^readaa  A 
the  mischief,  and  in  advancement  of  the  roie- 
dy.  Co.  Litt.  381,  b. 

The  construction  insisted  on  by  the  cmidmI- 
ors  for  Randon,  in  this  bill  of  exceptioi,  m- 
lates  all  the  rules  of  construction;  it  dwtO* 
upon  a  word  only;  disregards  theprecediuu' 
succeeding  parts;  corrupts  the  t^;  stieU  ii 
the  shell,  tastes  not  of  the  kernel;  and  din*- 
gards  the  purport  and  intent  of  the  writing- 
The  bar.  by  the  statute  of  limitations,  was  tbi 
mischief  to  arise  from  further  indulgence;  tk 
remedy  intended  was,  that  no  advantage  of  tbe 
statute  should  be  taken;  that  the  notes  ihouid 
remain  in  as  full  force  and  effect  a«ifreDe«4 
But  the  exposition  insisted  on  is  for  the  pw- 
pose  of  inflicting  the  very  mischief  which  tfct 

itrument  intended  to  avoid ;  to  apply  the  re"" 


l1  Bgrcement  to  the  note  payable  at  twerij- 
r  months,  not  barred  by  the  statute,  and  «■ 


note   No.   2,   payable   at   twelve  v 
that  it  may  be  barred. 

Third  Bill  of  Exceptions. 
After  Randon  had.  by  plea  upon  plea  ud 
amendment  upon  amendment,  averred  that  *•• 
only  consideration  for  the  notes  sued  on  •■^ 
African  negroes  imported  into  Texas,  and  W™ 
by  said  Toby  or  his  agent,  and  after  he  ^ 
adduced  T.  F.  McKinney  as  a  witnesi,  ™ 
proved  by  him  that  both  the  notes  suedoo**" 
given  in  consideration  of  Toby's  interest  iB*'!' 
negroes,  and  in  the  note  to  McKinney  4  ""■ 
liams  of  tat  September,  1840.  and  that  RuxW 
knew  it,  then  his  witness  was,  upon  cio»-*J' 
aminotjon,  asked  by  the  counsel  for  TobJ  ~ 
what  note  or  notes  from  David  RandOT  Jj 
Thomas  Toby  the  instrument  in  writing  i*™ 
14th  March.  1844,  referred.  Said  witnt*  •■" 
swered,  "that  it  referred  to  both  of  the  I**"* 
issory  notes  sued  on,  being  the  aame  filed  ■<'* 
HomH  I'- 


Randok  t.  Tobt. 


id  petition,  marked  1  and  2;"  there- 
h«  counsel  for  Bandon  moved  the  court, 
;lie  nld  evidence  of  the  said  McKinncy 

be  ruled  out  uid  withdrawn  from  the 
^cBuae  ths  ume  «aa  contradictory  to  the 
riting  marked  No.  3,  aa  aforesaid,  which 

•it  pretended  to  explain;  the  eaid  writ- 
erring  OdIt  to  one  note  from  David  Kan- 

Thomaj  Toby." 

construction  of  the  instrument  insisted 
that  objection  is  still  founded  upon  the 
ard  "note,"  the  one  idea  "my  note," 
3ut  and  separated  from  the  body  of  the 
lent,  as  if  the  true  reading  and  sense  did 
re  from  the  statute  of  hmitationa  the 
debt  in  arr?ar  for  the  purchase  of  the 
',  as  well  the  balance  due  to  Toby  for 
srest  in  the  negroes,  as  the  balance  due 
Cinney  &,  Williams  upon  the  note  to 
■t  September  Ist',  1840,  which  vas  also 
or  the  purchase  of  the  negroes. 

the  instrument  No.  3  refers  to  the  whole 
:  of  the  purchase  of  the  negroes,  which 
!n  divided  into  parts,  the  one  part  paya- 
UcKinney  &■  Williams,  the  other  payable 
mas  Toby  upon  the  two  notes  to  him  for 
Teat  in  the  negroes,  is  the  legal  coustruc- 
'  Hie  instrument.  The  answer  of  the 
I  Thomas  F.  McKinney,  that  the 
lent  referred  to  both  the  notes  to  Toby, 
latent  with  the  legal  construction  of  the 
lent  when  applied  to  the  faeta  existing 
late;  It  is  not  altering  nor  contradicting 
trument  by  any  new  secret  averment, 
n  accord  with  its  true  meaning  and  legal 
-with  the  sound  exposition  of  the  inatru- 
iewed  In  all  Its  parte.  The  words,  "of 
ny  note  to  said  Toby  ia  a  part  of  consid- 
,"  are  explained  by  the  antecedent  and 
lent  parts  to  mean,  "of  which  my  debt 
,  Toby  ia  part  of  consideration  of  the 
;   of   purchase   of   negroes."     The    word 


Elective  (nomencollectiviim)  to  signify  a 
poo  one  consideration  divided  into  two 
Myable  at  dilTerent  days. 
eonrt  could  not  have  given  the  opinion 
tcKinney'a  testimony  eontradicted  ttin 
lent  No.  8,  without  falsifying  fact  and 

Sixth  Bill  of  Exceptions. 
mbject  is  again  moved  in  the  sixth  bill 
ptions,  by  two  instruction b  asked  of  the 
nd  refused. 

That  the  instrument  dated  14th  March, 
oea  not  itself  amount  in  law  to  an  ac- 
Igment  of  the  justice  of  any  particular 
.M  cannot  remove  the  bar  of  the  Act  of 
ions  to  either  of  the  particular  notes  now 

.  That  if  the  jury  believe  that  the  in- 
at.  dated  March  14th,  1844,  refers  alone 
a  held  against  the  defendant  by  Thomas 
llnney,  and  if  they  believe  that  at  the 
!  making  said  inatniment  the  aaid  Mc- 
Ejnney  did  not  'actually  hold  the  notes 
ed  on,  then  the  said  instrument  does  not 
>  either  of  said  notes,  and  cannot  take 
>f  B(dd  notes  out  of  the  statute  of  lim- 


1S44,  I  will  add,  that  it  not  only  aeknowledgea 
the  justice  of  the  debt  to  Toby  for  his  part  of 
the  negroes,  but  expressly  waives  the  advan- 
tage of  the  statute  of  limitations ;  the  maxim  is, 
"Quilibe  trenunciari  potest  beneficium  juris  pro 
Be  introducto." 

The  tenth  instruction  contains  two  vices;  Ist. 
a  proposition  to  refer  the  legal  exposition  of  the 
instrument  to  the  jury;  2d,  a  false  construction, 
founded  upon  the  mere  letter,  in  subversion  of 
the  sense  and  intent  of  the  instrument. 

In  the  seventh  bill  of  exceptions  this  subject 
is  e^n  moved  by  the  first  instruction,  and  ex- 
ception taken  to  the  qualilication  with  which 
the  court  gave  that  instruction  to  the  jury. 

Seventh  Bill  of  Exceptions. 

The  instruction  moved  was,  "that  if  the  jury- 
believe  from  the  testimony,  and  from  the  in- 
strument dated  14th  March,  1844,  that  said  in- 
strument only  refers  to  one  note  given  by  de- 
fendant to  plaintiff,  and  may  refer  to  the  first 
of  the  notes  set  forth  in  the  petition  as  well  as 
to  the  second,  and  that  it  is  uncertain  to  which 
it  particularly  refers,  they  will  not  apply  it  to- 
either,  and  will  find  for  the  defendant  as  to  the 
first  note." 

The  court  gave  the  instruction  with  this- 
qualification :  "that  whether  the  said  instru- 
ment referred  to  one  or  both  notes  or  not,  and' 
to  which  it  did  refer,  were  questions  of  faet 
for  the  jury  to  determine ;  and  if  they  found 
that  the  eaid  instrument  referred  to  that  note 
which  would  otherwise  be  barred  by  the  Act  of 
Limitations,  they  would  consider  it  as  removing 

To  this  instruction  aa  given,  tbe  counsel  for 

Ran  don  excepted. 

Still  harping  upon  the  word  "note,"  upon 
tbe  one  idea  "my  note,"  sticking  in  the  tetter, 
in  the  moss  of  the  bark,  blind  to  the  substance,. 
the  conn.selors  of  Randon  would  not  be  con- 
tent with  an  instruction  by  the  court  more  fa- 
vorable than  any  which  ought  to  have  been- 
given  upon  this  their  motion.  Verily,  their  de- 
votion to  this  word  "note,"  to  the  one  idea 
"my  note,"  evincps  a  zealous,  unreasonable 
iilolatry,  dividi'd  by  a  very  thin  partition  from 
foolisbncBM. 

The  proper  province  of  the  court  is  to  con- 
strue the  words  of  a  written  instrument;  the 
proper  province  of  the  jury  is  to  try  and  find 
facts,  but  not  the  legal  meaning  and  elTect  of 
writings. 

This  instruction  as  moved  ought  to  have 
been  rejected  totally.  That  the  court  erred  in 
giving  an  instruction  on  the  'motion  of  [*51S 
the  defendant  Randon,  beneficial  to  him  and 
not  to  his  prejudice,  is  not  assignable  for  error 
by  him  iipon  his  writ  of  error. 

As  this  seventh  bill  of  exceptions  has  beea- 
mentioned,  the  other  point  of  exception  con- 
tained in  it  may  be  disponed  of- 

The  counspl  for  Randon  moved  the  instruc- 
tion to  the  jury,  necondly  stated  on  page  604. 
which  the  court  gave,  with  this  addition  and 
fxpln  nation : 

"If  Thomas  F.  McKinney  was  not  author- 
ized  by  the  plaintiff  to  surrender  to  the  defend- 
ant the  instrument  dated  March  14th,  1844,. 
then  his  agreement  to  surrender  it,  if  he  made 
Buch  an  agreement  in  the  settlement  of  liis  in- 
ili  vidua!  transactions,  did  not  prejudice  the- 
1»V 
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right  of  the  plaintiff  to  the  poaseaaion,  produc- 
tinn.  uid  elTect  of  such  instrument,  or  prevent  its 
acting  as  a  iegal  biir  to  the  plea  of  the  Act  of 
LimitBtiona;  and  if  the  said  McKinnej  had  sur- 
rendered the  paper  without  authority  from 
Toby,  Toby  could  have  given  notice  to  produce 
the  paper  at  the  trial;  and,  if  it  had  not  tieen 
produced,  could  have  gone  into  parol  proof  of 
it  a  contents." 

This  addition  to  instruction  second,  moved 
by  Randon'a  counsel,  and  given  by  the  court, 
was  necessary  and  proper,  Inasmuch  as  it  had 
been  exprcaaly  proved  by  the  said  Randon's 
witness,  Thomas  F.  McKinncy,  and  Toby's 
witneas,  E.  Mcl^ean,  that  the  notes  to  Toby 
were  not  included  in  the  settlement  alluded  to, 
and  that  neither  McKinney  nor  McLean  had 
anv  authority  to  aettle  toe  notes  sued  on; 
neither  did  tbey  profess  to  Randon  to  have 
•ny  such  authority. 

A  person  may  have  an  action  on  a  stipulation 
in  hia  favor  in  a  deed  to  whinh  he  waa  not  a 
party.    Mayor  v.  Bailey,  5  Martin,  321. 
Second  Bill  of  Exception  a. 

Randou'a  second  bill  of  exceptions  states  an 
objection  by  the  plaintiff  Toby  to  evidence 
oirered  of  a  recoipt  dated  November  11,  1848, 
signed  by  Tborans  F.  McKinney,  for  himself 
and  McKinney  &  Williams,  according  to  a  set- 
tlement made  for  them  by  E.  McLean,  because 
not  relevant  or  pertinent  to  any  matter  in  is- 
sue; which  objpclion  was  sustained. 

The  exclusion  of  that  receipt  waa  clearly 
proper.  There  is  neither  "ambiguitas  latens," 
nor  "ambiguitas  patens,"  about  which  to  start 
an  argument.  David  Randon's  witnesses,  John 
Randon  and  T.  F.  McKinney,  and  Toby's  wit- 
ness,  McLean,  concur  that  the  notes  to  Toby 
were  not  included  in  the  said  settlement  made 
bv  McLean,  alluded  to  in  the  receipt  offered 
in  evidence  by  linudon;  that  said  McLean  had 
no  authority  to  settle  the  notes  to  Toby. 
S  i  6*]  'The  instrument,  upon  its  face,  ex- 
cludes any  pretense  that  the  debts  of  Randon 
to  Toby  due  by  the  notea  now  aued  was  settled 
or  acquitted  thereby. 

Fourth  Bill  of  Exceptions. 

The  point  of  the  fourth  bill  of  exceptions  is 
this:  that  the  plaintiff,  Toby,  objected  to  the 
evidence  offered  by  defendant,  Knndon,  con- 
slating  of  the  copy  of  the  record  of  the  proceed- 
ings in  the  court  of  the  State  of  I.oiii«iana  be- 
tween Thomas  Tohy  and  Thomas  Toby  & 
Brother  v.  Their  Creditors;  which  objection  waa 
sustained  by  the  court. 

The  record  objected  to  is  the  transcript  of  the 
proceeding  begun  on  the  8tli  of  October.  184(1, 
in  the  State  of  Louisiana,  fifth  judicial  district, 
by  petition  and  schedule  of  estate,  filed  by  the 
partners  Thomas  Toby  and  Brother,  and  Thom- 
as Toby,  in  his  individual  name,  against  their 
creditors,  under  the  law  of  that  State  respecting 
insolvent  di^btors. 

Pleas  upon  this  same  subject  of  the  cessio 
bononim,  and  supposed  assignment  of  Tohy'a 
latent  right  to  a  part  of  a  chose  in  action,  and 
hi<"  I'l-nc'CBhiient  of  such  assipnment  when  the 
after  notes  of  the  21st  of  .Tune.  1S4I.  were  exe- 
cuted, are  to  be  found  in  the  re<'ord. 

Remark*  upon  such  pleas  have  bpi>n  reserved, 
BO  (hat  the  inanflieiency  of  the  pleas  rejected  by 
till'  I'oiirt,  and  the  propriety  of  the  decision  of 
TBI 
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the  court  in  rejecting  the  record  of  tke  fto- 
edings  in  Louisiana,  as  tc  the  eeaaio  bonoruH, 

Ight  be  compressed  into  one  and  the  umc 
(^unient.  That  argument  la  properly  dintibli 
to  two  heads: 

1.  The  facts  of  the  case. 

2.  The  law  of  the  case. 

1st.  As  to  the  facts.  The  chroDOlOfficml  or- 
der of  events  shows  that  at  the  filing  of  the  pe- 
tition and  schedule,  8th  October,  1840,  uhI  it 
the  acceptance  thereof  b^  the  creditors,  at  tht 
time  of  the  discharge  given  by  the  crediton, 
and  at  the  time  of  the  confirmation  of  all  thoM 

Sroceedings  by  the  order  of  the  court  of  ITU 
ovember,  1840,  the  interest  of  Thomas  Tolj 
in  the  negroes  in  Texas  had  been  sold,  aad  tk»t 
interest  was  included  in  the  note  givei  1^ 
Randon  to  McKinney  A,  Williams,  of  lit  Erp- 
tember,  1840,  ao  that  Toby  had  only  an  inei- 
pressed,  latent,  equitable  interest  in  thechmeii 
action  for  $10,949.48,  executed  by  Randon  1« 
McKinney  &,  ■Williams,  which  included  Tobj'i 
interest,  and  alao  the  interest  of  the  other  co- 
tenants  in  the  negroes  previously  sold  to  Bu- 
don.  This  interest  of  Thomas  Toby  ia  tit 
choaea  in  action,  payable  to  McKinney  k  Wil- 
liams, was  never  severed  until  the  notes  bm 
sued  on,  dated  21st  June,  1841,  wer«  uentd 
by  Randon  to  Thomas  Toby. 

'Upon  these  facts  the  law  is  clear  [*>lf 
that  the  latent,  equitable,  undivided  intsnstrf 
Thomas  Tohy  in  the  chose  in  action,  payaUsIs 
McKinney  &  Williams,  was  not  asslgnaUe,  H 
not  pass  by  the  proceedings  in  Louiaiajia  &<■ 
Toby  to  his  creditors,  and  waa  not  reqninJ  If 
the  laws  of  Louisiana  to  have  been  assigntd  tj 
Toby  to  his  creditors,  under  the  said  procsedtip 
and  cesaio  bonorum. 

A  debt  as  between  debtor  and  creditor  ii  >■- 
divisible  without  the  consent  of  both.  Ke1»»»- 
Seaman,  fl  I-a.  Rep.  !X). 

No  debtor  is  bound  to  pay  a  debt  by  portio* 
and  no  partial  transfer  can  be  made  by  ttiti- 
itor  so  as  to  be  binding  on  a  debtor,  even  vbrs 
notice  is  t'iven,  except  by  the  express  cooKitrf 
the  latter.  Miller  v.  Brigot  et  al.  8  Lfc  B* 
530;  Poydras  v.  Delamere,  13  La.  Rep-  Iwi 
Mandeville  v.  Welch,  5  Wheat.  277. 

Those  decisions  show  that  the  excepticB  •• 
the  admissibility  of  the  record  was  fH^^ 
ruled  by  the  court,  and  that  the  decisions  rcjv'' 
ing  pleas  respecting  the  cessio  bonorun  *^ 
also  proper. 

(Tbe  arguments  of  Mr.  Bibb,  upon  tit  tS^ 
sixth,  and  eight  bills  of  exceptions.  wl«*' 
to  slavery  in  Africa,  etc.,  are  omitted.) 

Mr.  Justice  Grier  delivered  the  opinion  off* 
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sufTii-ient  to  prepare  the  ease  for  trial  onit^*'* 
merils.  But,  unfortunately,  tbe  Distrirt  0** 
hos  adopted  the  system  of  pleading  and  w** 
practice  of  the  State  courts;  and  the  retw^'j" 
tore  lis  exhibits  n  most  astonishing  conpriw* 
petitions  and  answers,  amendments.  * — """* 
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e  CAM  KM  overvlielmed  and  eoncettled  under 
IDMU  of  worthless  pleadings  and  exceptions, 
eaenting  eome  fifty  points,  the  most  of  wbich 
0  wholly  irrelevant,  and  serve  only  to  pnrplex 
e  court,  and  impede  the  due  administration 

justice.  The  merits  of  the  case,  when  ex- 
cnted  from  the  chaos  of  demurrers  and  ex- 
itions  in  which  it  is  enveloped,  depend  on 
'o  or  three  questions,  simple  and  easily  de- 
led. We  do  not  deem  it  necessary,  there- 
re,  to  inquire  whether  the  court  below  may 
TO  erred  in  their  decision  of  numerous  points 
bmitted  to  them,  which  have  no  bearing  on 
B  merits  of  the  case,  and  are  of  no  impor- 
Aoa   to  the   just   decision   of   it.     It   will   be 

S*]  unnecessary  *to  dedde  whether  the 
Ise  erred  in  his  constniction  of  the  laws  of 
ncal  1  t  and  other  questions  of  a  similar  char- 
XI,  provided  it  shall  appear  that,  on  the  ad- 
tted  facts  of  the  case,  he  should  have  in- 
ucted  the  jury  that  the  defendant  had  es- 
iliahed  no  just  defense  to  the  plaintiff's  ac- 

3n  the  trial,  the  plaintiff  gave  in  evidence 
o  notes  executed  by  defendant,  and  purport- 
;  to  be  for  value  received,  payable  to  the 
untiff  or  his  order.  They  were  dated  in  June, 
tl,  and  payable  in  one  and  two  years.  Three 
itinet  defenses  were  set  up  by  defendant, 
lich  had  sotne  apparent  foundation  of  fact  to 

rrt  themi  a  fourth,  that  the  defendant  had 
the  notes  to  McKinney,  the  agent  of  the 
aintiff,  being  proved  to  be  false  in  fact,  need 
<t  be  further  noticed. 

Ist.  The  first  was  the  statute  of  limitations, 
four  years,  of  the  State  of  Texas. 
2d.  That  the  plaintiff  had  made  an  assign- 
ent  of  all  his  property  to  his  creditors,  and 
crefore  had  no  right  to  recover. 
And  3d.  That  the  notes  were  given  for  the 
irchase  of  negroes  imported  from  Africa  to 
iba  and  thence  to  Texas  in  1835,  and  conse- 
lently  that  the  defendant  had  received  no 
nsiderstion,  because  the  negroes,  being  im- 
>Tted  contrary  to  law,  were  entitled  to  their 

We  shall  notice  these  points  of  defense  in 

Ist.  The  plea  of  the  statute  of  limitations  was 
ima  facie  good,  as  to  one  of  the  notca,  as  suit 
d  not  been  instituted  till  more  than  four  jonrs 
ter  it  became  due.  But  the  plaintiff  rebutted 
is  plea  by  the  exhibition  of  the  following 
Treement,  signed  by  Randon,  the  dcfenclniit. 
"This  instrument  of  March  14th  1844,  wit- 
isieth:  That  whereas  McKinney  &  Williams, 
Galveston,  and  Thomas  F.  McKinney,  agent 
Thomas  Toby,  of  New  Orleans,  hold  several 
>tes  drawn  by  me,  and  past  due;  and  Thomas 
McKinney,  some  two  years  since,  did  agree 
t  McKinney  *  Williams,  and  the  said  Thom- 
Toby,  to  grant  me  further  indulgence  on 
id  notes,  over  and  above  the  time  of  their 
aturity;  and  I  did  then  say,  promise  and 
»ee,  that  I  would  deliver  to  him,  the  said 
lomas  ¥.  McKinney,  each  and  every  year,  all 
•  one  half  of  every  crop  of  cotton  in  pay- 
Cnt,  first  of  the  amount  due  the  said  McKin- 
f  &  Williams,  if  there  be  anything  due  them 
"W  and  above  the  amount  of  purchase  of  nc- 
'Oes  bought  of  them,  and  then  in  extinguish- 
ent  of  said  amount  of  purchase  of  negroes,  of 
hich  my  note  to  said  Toby  is  a  part  of  con- 
>  Ii.  ed. 


sideration;  and  I  further  agree  and  oblige  my- 
self, that  any  surplus  I  may  have  from  the  pro- 
ceeds of  the  other  half  of  my  crops,  over  ajid 
above  my  wants,  exclusive  of  any  speculations 
or  purchase  of  negroes,  shall  also  be  turned 
'over  as  above;  and  I  further  bind  and  [*&19 
obligate  myself,  my  heirs,  assigns,  and  admin- 
istrators, that  no  advanta^  shall  be  taken,  or 
any  plea  of  statute  of  limitations  be  made,  to 
avoid  the  payment  of  said  notes,  but  they  shall 
be  and  remain  in  as  full  force  and  enect  as 
though  they  were  renewed,  D.  Randon." 

This  agreement,  being  founded  on  a  good 
consideration  and  accepted  by  the  plaintiff,  be- 
came incorporated  in  the  notes,  and  formed  a 
part  of  the  contract,  by  mutual  consent.  It  ex- 
tended the  time  of  payment,  and  the  statute 
did  not  begin  to  run  till  the  extended  time  had 
expired.  It  operated  also  by  way  of  estoppel 
in  pais  to  a  defense  under  the  statute  of  limita- 
tions. Otherwise  the  defendant  would  gain  an 
advantage  by  his  own  fraud,  or  put  the  plain- 
tiff to  an  action  on  the  agreement.  On  one  or 
the  other  of  these  principles,  the  doctrine  of 
estoppel  has  its  foundation.  The  plea  of  the 
statute  is  a  breach  of  the  agreement,  and,  to 
avoid  circuity  of  action,  it  may  be  set  up  in 
avoidance  of  the  plea.  Moreover,  the  stipula- 
tion in  this  agreement  forms  a  new  promise  on 
good  consideration  to  pay  the  money,  which 
has  alna3's  been  held  as  a  suflicient  replica- 
tion to  the  plea  of  the  statute  of  limitations. 

It  has  been  a  subject  of  complaint  in  this 
case,  also,  that  the  court  submitted  the  con- 
struction of  this  instrument  of  writing  to  thu 
jury.  But  the  defendant  cannot  allege  this  as 
error.  First,  because  it  was  done  at  his  own 
request;  and  second,  because  the  court  should 
have  instructed  the  jury  that  the  construction 
contended  for  by  the  defendant  was  wholly 
without  foundation.  The  use  of  the  word 
"note,"  in  the  singular  number,  instead  of 
"notes,"  is  so  palpable  a  slip  of  the  pi-n,  that 
its  use,  although  furnishing  an  opportunity  for 
cavil,  could  not  be  said  to  create  an  ambiguity 
on  the  face  of  the  instrument,  or  leave  any 
doubt  as  to  its  true  intent  in  the  mind  of  any 
one  who  will  read  the  whole  of  it  together,  and 
has  no  intent  or  desire  to  pervert  it.  It  refers 
to  "Bcvernl  notes,"  it  acknowledges  that 
"further  indulgence  was  granted  on  said 
noti's,"  and  "obligates"  the  defendant  not  to 
plcnd  the  statute  of  limitations  to  "said  notes," 
Hoth  the  notes  to  Toby  were  admitted  to  be 
pnrt  of  the  consideration  paid  for  the  purchase 
of  the  negroes  referred  to  in  the  agreement; 
consequently,  the  use  of  the  word  "note"  was 
a  mere  error  in  grammar,  or  slip  of  the  pen. 

By  the  settlement  with  McKinney  and  the 
firm,  and  payment  of  the  notes  held  by  them 
against  the  defendant,  this  paper  became  use- 
less and  inoperative  as  to  them;  but  as  there  is 
no  pretense  that  the  notes  of  Toby  were  paid, 
the  surrender  of  the  agreement  to  Randon 
would  have  been  a  fraud  on  'Toby,  [*520 
and  the  promise  of  McKinney  to  do  so  cannot 
invalidate  its  legal  effect. 

2d.  The  record  given  in  evidence,  to  show 
the  insolvency  of  Toby  and  his  assignment  un- 
der the  proceedings  in  Louisiana,  after  the  pur- 
chase of  the  negroes  and  before  the  notes  now 
in  !<uit  were  given,  constituted  no  legal  defense 
fo  the  action.  The  taking  of  the  note  payable 
1»^ 
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to  Tobj  was  DO  fraud  on  the  defendant;  Toby 
wan  himself  one  of  the  syndics  or  aBsignees  to 
settle  hiB  insolvent  estatej  he  had  a  right  to 
secure  the  debt  and  give  an  acquittance  for  it, 
und  whether  he  took  the  note  payable  to  him- 
self individually,  or  as  syndic,  and  whether  he 
has  accounted  for  it  to  his  creditors,  or  may  be 
bound  to  do  it  hereafter  when  the  money  is 
received,  are  questions  with  which  the  defend- 
ant has  no  concern   whatever- 

3d.  The  plea  that  the  notes  were  given  for 
African  negroes  imported  into  Texas  after  the 
year  1833  is  equally  unavailable,  as  a  matter  of 
defense,  with  those  already  mentioneil-  This 
fact  eeema  to  have  been  alleged  in  the  plead- 
ings, as  showing  a  want  of  consideration.  On 
the  argument  here,  it  was  endeavored  to  be 
supported  on  the  ground  that  ttie  notes  were 
void,  because  the  introduction  of  African 
negroes,  both  into  Cuba  and  Texas,  was  con- 
trary to  law.  But  in  neither  point  of  view  will 
these  facts  constitute  a  defense  in  the  present 
case.  If  these  notes  had  been  given  on  a  con- 
tract to  do  a  thing  forbidden  by  law,  un- 
doubtedly they  would  be  void;  and  the  court 
would  give  no  remedy  to  the  offending  parly, 
though  both  were  in  pari  delicto.  But  Toby  or 
bis  agent,  McKinney,  had  no  connection  with 
the  person  who  introduced  the  negroes  con- 
trary to  law.  Neither  of  the  parties  in  this 
case  had  anything  to  do  with  the  original  con- 
tract, nor  was  their  contract  made  in  defiance 
of  law.  The  buying  and  selling  of  negroes,  in 
a  state  where  slavery  is  tolerated,  and  where 
color  is  prima  facie  evidence  that  such  is  tlie 
status  of  the  person,  cannot  be  said  to  be  an 
illegal  contract,  and  void  on  that  account.  The 
crime  committed  by  those  who  introduced  the 
negroes  into  the  coimtry  does  not  attach  to  all 
those  who  may  afterwards  purchase  them.  It 
is  true  that  the  negroes  may  possibly,  by  the 
laws  of  Texas,  be  entitled  to  their  freedom  on 
i.hat  account.  If  the  defendant  had  shown  tliat 
the  negroes  had  sued  out  their  freedom  in  the 
courts  of  Texas,  it  would  have  been  a  good 
defense.  Iji  every  sale  of  personal  property 
there  is  an  implied  warranty  of  title,  for  a 
breach  of  which  a  vendee  may  sue  his  vendor 
and  recover  the  price  paid;  and  on  a  suit  for 
such  price  may  plead  want  of  consideration  or 
eviction  by  a  better  title.  But  that  is  neither 
alleged  nor  proved  in  the  present  case.  On  the 
521*J  contrary,  the  defendant  'held  and  en- 
joyed the  negroes,  and  sold  them  and  received 
their  value;  and  the  negroes  nre  held  as  slaves 
to  this  day,  if  alive,  for  anything;  thatappcars 
on  the  record.  As  respects  the  defendant,  there- 
fore, he  has  received  the  full  consideration 
for  ids  notes,  the  title  to  his  property^  has  never 
been  questioned,  nor  has  he  been  evicted  from 
the  possession,  or  threatened  with  eviction. 
Consequently  he  has  no  right  to  set  up  a  de- 
fense under  the  implied  warranty  of  title,  or 
for  want  of  consideration. 

If  the  defendant  should  be  sued  for  his 
tailor's  bill,  and  come  into  court  with  clothes 
made  for  him  on  his  back,  and  plead  that  he 
was  not  bound  to  pay  for  them,  because  the 
importer  had  smuggled  the  cloth,  he  would 
prospnt  a  case  of  equal  merits,  and  parallel  with 
the  present;  hut  would  not  be  likely  to  have 
rh<!  vi'rdict  of  the  jury  or  judgment  of  the  court 
in  his  favor, 
790 


The  defendant  has  bought  thetie  n^ron  ia 
the  condition  of  slaves,  de  facto,  wHli  the  prims 
facie  evidence  of  their  status  imprinted  mi  thai 
forehead;  he  has  held  them  as  alavea,  he  hat 
sold  them  as  such,  and  he  haa  no  right  to  nil 
upon  the  court  in  a  collateral  action,  to  whirb 
neither  the  slaves  nor  their  present  owners  ar» 
parties,  to  pronounce  on  the  question  of  their 
right  to  freedom,  especially  in  support  of  a  de 
fense  which  has  so  little  to  recommend  it 

Having  thus  examined  the  merita  of  thticisa, 
and  shown  that  the  court  ought  to  have  ii- 
structed  the  jury  to  find  for  the  plaintiB  on  thi 
admitted  facts  of  it,  we  think  it  wholly  imiKe- 
essary  to  examine  further  the  multitude  rf 
demurrers  or  exceptions  spread  over  therecrad, 
as  no  decision  of  the  court  below  upon  thta 
could  have  wronged  the  defendant  or  %lttetti 
the  merits  of  the  ease. 

The  judgment  of  the  court  below  ia  therstoi 
affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tm- 
script  of  the  record  from  the  District  Court  rf 
the  United  States  for  t)ie  District  of  Teni, 
and  was  ar^ed  by  counsel;  on  considentte 
whereof,  it  is  now  here  ordered  and  BdJDd|(d 
by  this  court,  that  the  judgment  of  tlia  mH 
District  Court  in  this  cause  be,  and  the  nas 
is  hereby  afhrmed,  with  costa  and  imnagm  ri 
the  rate  of  six  per  centum  per  annnm. 

Sup^ement«r7  Order. 

Mr.  Bibb,  of  counsel  for  the  def^daal  It 
error,  having  stated  to  the  oourt  that  it  appeand 
on  the  face  of  the  record  of  tlua  ease,  tkt 
Thomas  Toby  was  dead,  that  the  dtatios  wu 
served  *on  Jonas  Butler,  his  adminis-  [*Stf 
trator,  and  that  the  plaintiff  in  error  h*d  K- 
ceptcd  such  service  of  the  citation,  moved  tke 
court  that  the  titling  of  the  case  in  thii  wvn 
be,  David  Itnndon,  Plaintiff  in  error,  v.  J<MU 
Butter,  Administrator  of  Thomas  Tob;,  ^- 
ceased,  and  that  the  judgment  of  this  court  te 
entered  in  behalf  of  said  Jonas  Butler.  Wlw»- 
upon  it  is  now  here  ordered  by  the  court,  ttit 
the  said  motion  be,  and  the  same  it  heitkr 
granted,  and  that  the  clerk  make  the  ati~~' 
accordingly. 


NOTB,— JnrlsrtlcMnn  nf  V.  8.  Supmnc  CHWt* 
eodent  on  nmniini  Imprest  cannat  be  •**■'! 
Ivp  jurlxdk'tLoii.  llii'.v  value  of  tbln«  iiwnM 
isy   be   Hlirivm.     Wli;ii    leases   reviewable  ""J"? 

Whut  Is  siilva;;!,     Wlio  Is  salver.     Batiwtf*^ 


'tisGi; 


IDK  in  coDtroTere;. 


Is  couct  would  not  lie,  (or  want  o( 


__  could  not  properly  reprpaent  Iwllh- 

Bntborlty)   the  consignees  of  fhe  cargo 

id  recelTed  tlietr  respective  coDSlniiDents  be* 
ailnx  ot  the  libel.  The;  lived  In  the  place 
1. 1...J    jjjij  ought  to  have  repre- 


BpeeUl 


lere  tlie  eonrt  waa  hi 


t  appear  for  them 

„ J, .„ tbe  BmoDut  of  sal- 

ee  to  be  paid  la  the  largest  consignee  would  be 
fy  tl.I36m 

Neither  the  salvage  npon  the  veoel  or  cargo, 
eretore,  la  nfflclent  la  unonnt  to  bring  the  case 
.tbln   the  Jurladlctfon  ot  this  court. 

'1HIS  wfta  an  appeal  from  the  District  Court 
.  of  tlie  United  States  for  the  State  of  Texas. 
It  WM  a  libel  filed  on  the  22d  of  December, 
48,  by  Henry  Place,  master  of  the  steamship 
ob«,  for  himself  and  the  other  owners  of  the 
ip,  against  the  Bcbooner  Lucy  Ann  and  cargo, 
r  salvage. 

The  return  of  the  marahal  to  the  writ  of  sei- 
m  waa  as' follows: 

"Received  this  writ  the  22d  day  of  Di  im- 
T,  1848,  and  executed  the  sameday  by  s.^King 
«  schooner  Lucy  Ann,  her  tackle,  apparel^ 
■d  fnmiture;  and  on  the  same  day  seized  cer- 
in  gooda,  wares,  and  merchandise,  as  per  bills 
id  lulls  of  lading  hereto  attached,  and  marked 
DB.  1,  8,  S,  4,  S,  6,  T,  as  furnished  by  the  own- 
4V  and  consignees  of  said  goods,  which  said 
lode  I  left  in  the  pOBsession  of  the  consignees, 
-at  taking  tbelr  receipts  to  be  delivered  when 
Jledfor. 

"James  H.  Cocke,  Marshal, 
■^y  H.  B.  Martin,  D.  Marshal." 
aS*l       'On    the    2Sth    of    December,     1848 
Mar  intervened,  claiming  as  follows: 
ro   the   Honorable   John   C.    Watroiu,   Judge 

of  the  District  Court  of  the  United  Stat«s 

within  and  for  the  District  of  Texas. 

"And  Arthur  Spear,  of  the  State  of  Maine, 
itervening  for  his  interest  in  the  schooner 
>ncy  Ann,  as  well  as  for  the  other  owners  of 
iH  schooner,  and  for  the  owners  and  con 
igneei  of  the  cargo  thereof,  and  for  all  whom 
:  m»>  concern;  this  respondent,  the  said  Ar- 
hnr  Spear,  being  master  of  said  schooner,  and 
Iso  owner  of  an  interest  of  about  one  fourth 
herein,  appears  before  this  honorable  court,  and 
Ii^ms  the  said  schooner  and  her  said  cargo; 
,011  for  answer  to  the  libel  and  complaint  of 
lenry  Place,  of  New  Orleans,  in  the  State  of 
4nisiana,  against  the  schooner  Lucy  Ann,  lier 
ackte,  apparel,  and  furniture,  and  all  and  sin- 
rular  the  goods,  wares,  and  merchandises  now 
>r  late  on  board  of  said  schooner,  in  a  cause  of 
alvage,  civil  and  maritime,  alleges  nndarticu- 
Uelj  propounds,  as  folloivs."  etc.,  etc. 

Tbe  case  having  been  dismissed  by  this  court, 
or  the  want  of  jurisdiction,  it  is  not  necessary 
>  state  the  circumstances  which  gave  rise  to  the 
'aim  for  salvof^. 

On  the  3d  of  January,  1849.  Norman  Hurd 
nd  E.  P.  Hunt  were  ordered  by  the  court  to 
Ppraise  the  schooner,  her  tackle,  apparel,  and 
Oniiture,  and  also  the  cargo;  who  appraised 
he  vessel,  etc.,  at  $2,B00,  and  the  cargo  at 
EI ,320.73,  divided  amongst  several  diSercnt 
When  or  consignees  as  followat 
S  14.  ad. 


J.  a  Vedder, 16,688.00 

J.  K.  Brown,  02.89 

Perry  ft  Flint 100.42 

Perry  &,  Flint,  for  Leyles  ft  Co., 6.07 

Sydnor  &  Bone,  9,113.34 

lUce,   Adams,   ft  Co.,   for  ace.   Samp- 
son ft  Co 616.21 

Rice,  Adams,  ft  Co.,  for  their  own 

ace,   4,506.11 

Rice,    Adams,    ft    Co.,    for    Rice    ft 

Nichols 1,133.08 

$21,325.73 

On  the  30th  of  January,  1840,  the  District 
Court  passed  the  following  decree: 

"This  cause  having  been  heard  by  the  court 
upon  the  pleadings  and  proofs,  and  the  court 
being  now  sufRciently  advised  in  the  premises, 
and  it  appearing  to  the  satisfaction  of  the  court 
that  the  schooner  Lucy  Ann  and  cargo,  now 
before  the  court,  libeled  against  in  this  cause, 
are  of  the  value  of  ■$23,825.73,  to  wit,  {'SSi 
said  schooner  being  of  the  value  of  $2,600,  and 
said  cargo  of  the  value  of  $21,325,73,  and 
tbe  same  was,  on  the  18th  day  of  December, 
1848,  saved  from  entire  loss  and  destruction  by 
means  of  assistance  rendered  by  the  steamship 
Globe,  whereof  Henry  Place  waa  master,  and 
Charles  Morgan,  John  T.  Wright,  Henry  Mor- 
gan, and  C.  Harris,  owners;  it  is  therefore  or- 
dered, adjudged,  and  decreed  by  the  court,  that 
the  libelants,  Henry  Place,  Charles  Morgan, 
John  T,  Wright,  Henry  Morgan,  and  C.  Har- 
ris, have  and  recover  in  full  satisfaction  for 
their  salvage  the  one  fifth  part  of  the  aforesaid 
gross  amount  of  the  aforesaid  value  of  said 
schooner  and  cargo,  to  wit,  the  sum  of  $4,785.- 
14,  and  that  said  schooner  and  cargo  be,  and 
and  same  are  hereby,  charged  with  and  subject- 
ed to  the  payment  of  said  amount  of  salvage; 
the  said  schooner  to  be  charged  with  the  pay- 
ment of  the  sum  of  $520  thereof,  and  the  said 
cargo  to  he  charged  with  the  payment  of  the 
sum  of  $4  265.14  thereof.  And  it  is  further 
ordered  adjudged,  and  decreed,  that  said 
schooner  Lucy  Ann,  her  tackle,  apparel,  and 
furniture  be  condemned,  and  that  the  same  be 
sold  by  the  marshal  of  this  district  for  the  pay- 
ment of  said  sum  of  $520  so  assessed  thereon  as 
aforesaid,  and  that  said  cargo  be  condemned, 
and  that  the  same  be  sold  by  the  marshal  of  this 
district,  for  the  payment  of  said  sum  of 
^,265.14  BO  assessed  as  aforesaid,  and  that  the 
proceeds  of  said  schooner  and  cargo  be  brought 
into  court  to  abide  the  further  order  of  this 
court  herein.  And  it  is  further  ordered,  ad- 
judged, and  decreed,  that  said  sales  take  place 
on  the  24th  of  February,  1849,  after  giving 
ten  days'  notice  of  the  time  and  place  of  sale, 
and  that  all  costs  and  charges  in  this  cause  be 
taxed  upon,  and  paid  out  of  the  balance  of  tbe 
proceeds  of  said  schooner  and  cargo  after  the 
payment  of  the  aforesaid  amount  of  salvage, 
unless  Arthur  Spear,  the  respondent,  shall  im- 
mediately pay  the  same  into  court, 

"By  agreement  of  the  libelants  in  this  cause, 
by  their  proctors,  made  in  open  court,  it  is  or- 
dered, adjudged,  and  decreed  by  the  court, 
that  the  sum  of  $4,786.14,  decreed  to  be  paid 
to  the  libelants  in  said  cause,  be  distributed. 
apportioned,  and  paid  to  the  libelants  in  pro- 
portions as  follows,  to  wit,  to  Henry  Place,  tho 
master  of  the  steamship  Globe,  the  aum  of  $260, 
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Btesinsliip  Globe,  the  sum  of  $4,S36.14. 

From  this  decree  tlie  claimant  appealed  to 
this   court. 

Afterwards  tbe  Dietrict  Court  allowed  the 
feseel  and  cargo  to  be  released,  upon  payment 
into  court  of  the  amount  decreed  for  salvage 
and  costs. 

828"]  "It  was  argued  by  Mr.  Walker  for 
the  appellants,  and  Mr.  Coze  for  the '  appellee. 

Mr.  Core  raised  the  question  of  jurisdiction 
:iB   follows; 

So  far  as  regards  the  cargo,  the  interests  of 
the  owners  are  nut  properly  represented,  as  has 
been  intimated;  as  the  vessel  was  bound  to 
Galveston,  the  presumption  is,  that  tbe  owners 
or  conaigtieca  were  there. 

The  principle  of  law  applicable  in  such  case 
is,  that  where  the  principal  is  without  the  coun- 
try, or  resides  at  a  great  distance  from  the  court, 
the  admission  of  a  claim  and  test  aflidavit  by 
his  agent  is  the  common  course  of  the  admiralty ; 
but  where  the  principal  is  within  a  reasonable 
distance,  something  more  than  a  formal  afH- 
davit  is  expected;  at  least  a  suppletory  oath  of 
the  principal  should  be  tendered.  B  Cranch, 
244;  see,  also,  Dunlap's  Adm.  Pr.  161,  162; 
The  Sally,  1  Gallia.  401;  The  St.  Lawrence,  1 
Gallis.  467. 

Captain  Rpear,  then,  if  entitled  to  make  any 
claim  in  the  case,  could  only  represent  the 
vessel,  and  bad  no  title  whatever  to  represent 
the  cargo;  and  as  the  decree  of  the  District 
Court  only  affected  the  vessel  to  the  amount  of 
$520,  the  amount  in  controversy  Is  not  sufficient 
to  give  this  court  jurisdiction.  Stratton  v. 
Jarvis,  8  Peters,  4;  The  Warren,  B  Peters,  143; 
Act  of  March  3,  1803,  c.  40,  2  Stat,  at  Large, 
244. 

The  appraisement  shows  that  tbe  cargo  be- 
longed to  several  parties,  and  that  there  were 
also  several  consignees.  These  interests  were 
entirely  distinct;  no  one  represented  a  sufficient 
amount  to  entitle  him  to  appeal  to  this  court. 
Stratton  v.  Jarvis,  8  Peters,  4. 

Mr.  Justice  Woodbury  delivered  the  opinion  of 
the   court: 

A  libel  was  filed  in  the  District  Court  of 
Texas.  December  22d,  1848,  by  Place,  as  master 
of  the  steamship  Globe,  and  four  others,  as 
owners.  It  was  in  rem  aminst  the  schooner 
Lucy  Ann,  her  tackle  and  cargo,  on  a  claim  for 

The  material  averments  were,  that  the  schoon- 
er on  the  !8th  of  that  month,  in  a  fog,  got  ashore 
on  the  north  breakers  of  the  bar  at  the  entrance 
of  the  port  of  Galveston;  that  the  libelant,  see- 
ing her  danger  and  sifninls  of  distress,  nsiinted 
in  petting  her  ofT,  and  saving  the  vcsispI  and 
liirfTO;  and  the  libel  then  prayed  that  all  persionii 
interested  therein  be  notified  to  appear  and 
show  cause  why  the  libelants  should  not  have 
a  decree  for  such  money  or  such  proportion  of 
the  property  saved  ns  is  a  just  compensation 
for  Ihrir  salvage  services. 

On  the  same  day  a  writ  of  seizure  issued 
agnin.^t  the  vessel  and  cargo,  wherever  found, 
and  the  oflicer  the  same  day  returned,  that  he 
520*]  'had  seized  the  vessel;  but  after  taking 
(lie  nnrgo,  in  the  bunds  of  seven  different 
onijcrs  and  consifjTiecs,  in  various  and  inde- 
79S 
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pending  proportions,  had  left  ft  there,  on  n- 
ceiving  their  receipts  therefor. 

On  the  2gtb  of  December,  ftt  tbe  time  noti- 
fied. Spear,  tbe  master  and  part  owner  of  Uw 
schooner,  appeared  professedly  in  behalf  of  bin, 
self  and  other  owners  of  both  vessel  and  cargo, 
and  denied  most  of  the  allegations  in  the  liM, 
and  any  rightful  claim  by  tbe  plaintiffs  for  nl- 
vage,  and  prayed  for  judgment  and  cost  in  Ui 
own  behalf. 

It  was  shown  at  the  trial,  I^  the  kppraiK- 
ment  and  evidence,  that  the  schooner  wu 
worth  $2,600  and  the  car^  $21,326,73,  and 
after  a  full  hearing  of  the  witnesses  the  salnp 
decreed  by  the  court  was  one  Gfth  of  tbe  Tmlo^ 
being  $S20  on  tbe  schooner,  and  $4,265.14  h 
tbe  cargo. 

From  this  decree  Spear  entered  an  aj^nd; 
and  the  first  question  presented  is  whether  tUi 
court  has  jurisdiction  to  sustain  it. 

In  order  to  sustain  it,  tbe  decree  must  be  ef 
the  value  of  $2,000,  against  his  own  intnetU, 
or  those  of  some  persons  he  can  properly  r^ 
resent  here. 

But  his  own  private  interests  evtend  only  la 
about  one  fourth  of  the  vessel,  charged  with  i 
salvage  of  less  than  $200 ;  and  if  be  may  be  tot- 
aidered  as  properly  acting  for  the  other  ai 
absent  part  owners,  the  decree  against  tbs  wWt 
vessel  is  but  $a20,  or  $1,480  less  than  ia  otm- 
sary  to  confer  on  us  jurisdiction  in  this  dsMri 

It  is  the  amount  of  salvage,  if  any,  wbiA  ii 
in  controversy,  and  which  tests  tbe  jurisdiction 
and  not  the  value  of  the  vessel  or  cargo.  ^' 
son  V.  Daniel,  3  Dallas,  401. 

The  next  imiuiry  is,  whether  the  Balva^i  •• 
the  vrasei  can  be  made  sufficient  to  ^ve  jiN' 
diction,  by  adding  any  interest  of  the  ma^b 
the  cargo  affected  by  the  decree. 

But  he  docs  not  claim,  nor  appear  to  ks<* 
owned,  any  part  of  the  cargo. 

Nor  could  he  properly,  as  mere  master  of  tfal 
veaael,  represent  Or  act  for  any  part  of  thi  nip 
after  it  was  delivered  to  the  consignees,  ll«!r 
residing  near,  as  was  the  case  in  this  iDitaM' 
at  the  time  of  his  appearance  aa  well  •■  it  tkt 
time  of  bis  appeal. 

Had  the  salvage  against  the  cargo  btfi 
claimed  at  a  distance  from  the  owners  or  M' 
signees,  and  while  it  was  in  his  custody  or  aa- 
trol,  he  might  ex  n  V.io  possess  some  foma, 
and  be  liable  to  some  duty,  in  watchingonrit, 
in  their  absence.  The  Schooner  AdeliiK,  ' 
Crancb,  286.  But  when,  as  here,  his  poraM- 
and  control  had  entirely  ceased,  ud  tki 
consignees  lived  in  the  same  city  wher»  tbt 
court  was  held,  and  were  in  full  charge  of  tk 
cargo,  no  oflicini  connection  continued,  and  ** 
other  is  set  up  or  pretended  to  be  proved. 

•In  strict  law,  then,  it  does  not  seem  I**l' 
competent  for  him  to  prosecute  any  appeals 
their  bebsj/,  separately  or  in  conjunrtion  •!& 
his  own  inforests,  without  showing  some  tpw'' 
authority  from  them  for  that  purpose.  S««««' 
precedents  fully  sustain  Ibis  view. 

Thus,  in  tbe  case  of  Tbe  Schooner  Sallv  ud 
Cargo,  1  nnllis.  402,  it  is  laid  down.  that.  I* 
all  cases  where  it  is  prsrtieable,  it  is  the  dn'! 
of  the  owners  to  claim  in  person,  or  at  least  to 
annex  their  own  affidavit  to  the  special  fM» 
Htafcd  in  siip|"irt  of  the  Hnim." 

Especially  is  such  the  'sse  where  tfce  owif 
Homrd  II- 
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or  consigneea  •»  within  the  jurisdiction  of  the  the  United   States  for  the   Diitrict   of   Texas, 

court;  as  it  i>  BO  eaay  to  do  it,  if  desiring  any  and  naa  areued  by  counBel;   on  conai deration 

interference;  and  as,  by  the  master  appearing  whereof,  it  ib  now  here  ordered,  adjudged  and 

and    appealing   without   their   authority,   they  decreed  by  this  court,  tlwt  this  cause  be,  and 

mi^ht  b«  involved  in  litigatioD  and  costs  against  the  same  is  hereby  diainissed  for  the  want  of 

;heir  wishes.    The  Ship  St.  Lawrence  and  Cargo,  jurisdiction. 
1  Gallis.  409;  Dnulap's  Adm.  Pr.  IN. 

But  supposing  it  were  too  late,  after  allow-  —  -  — 
ing  his  appearance  below  in  their  behalf,  to  ob- 
ject to  his  further  prosecution  of  the  claim  by  THB    STATE    OP    PENNSYLVAHIA,    Com- 
an  appeal,  still  the  insufficiency  of  the  amount  plainant, 
of  any  one  decree,  or  of  any  one  clasB  of  inter-  y 

S|Sh",.S  !1"J'~™°.'j°"''  *"  '"""'  °"  T™  WHEKIJNO  AND  BELMONT  BKIDOE 

"X'^Snt'l.-tSS'-d.lmi.g  ,.,  .tW.  "«■'«'.  "-•  «"".  •-•  °»^  <=""■ 

in  admiralty,  the  rights  of  each  person  or  firm  jtill  in  Chancery, 
represented   are   supposed   to   be   contained   or 

covered   in  separate   decrees,   or   separate   por-  A  day  asalgced  for  the  aranment,  at  the  n»it 

ttons  of  one  decree,  as  each  owns  separately,  ^^ "'  '  «■""  "P""  ""  "riilnal  docket  o(  this 
and,  if  not  thua  considered,  one  may  have  to 

pay,  or  be  made  to  suffer,  for  another.    Oliver  /-ORDERED,  that   the  time   for  taking   testi- 

rt  al.  V.  Aleiander  et  al.  6  Peters,  143;  Stratton  \j  mony  in  the  above  cause  by  the  commis. 

».  Jarvis  et  al.  6  Peters,  11.  aioner    appointed   by    the    order    entered   29th 

Here  the  decree  relating  to  the  schooner  was  May,  1850,  and  for  making  the  report  to  this 

■gainst  persons,  not  appearing  to  be  owners  of  court  therein  provided  for,  be  extended  till  the 

My  part  of  the  cargo,  and,  as  before  shown,  further  order  of  the  court:   and,  that  the  au- 

*u  entirely  inadequaU  in  amount  to  give  us  thority  to  take  testimony  in  said  cause  since 

JBrisdiction.  the  first  day  of  the  present  term  be,  and  the 

The  consignee*  of   the  cargo   were   likewise  game  is  hereby  conflrmed. 
wren  persons  or  firms,  in  distinct  or  separate 

bta  of  goods,  valued  h'om  about  $100  in  some  And    now    comes    the    complainant,    by    her 

to  the  highest,  in  one  case  of  $5,6TS.  counsel,  and  moves  the  court  to  assign  a  day 

Time  does  not  appear  to  have  been  any  joint  during  the   present  term   of  this  court   for   a 

intcreat  among  them;   and  though   the   decree  final  hearing  upon  the  bill,  answers,  exhibits, 

below  is  Inartificial,  yet  each  should  pay  and  be  testimony,  and   commissioner's   report   in   this 

ordered  to  pay  the  salvage  on  his  own  goods,  case.                                         C.  Darragh, 

uid  no  others,  as  much  as  if  each  had  in  person  Attorney -General  of  Pennsylvania. 

mt  in  •  aeparate  claim.      S  Peters,  150;   8  ,  ,      „ ™-  .^      ^l    ,. 

Casters   II.  The  motion  filed  by  Mr.  Walker,  the  ['sa* 

■Tn  such  a  case,"  says  Justice  Story,  "though  'Sth  instant,  for  the  hearing  of  this  cause,  was 

*«  original  libel  is  against  the  whole  property  argued  by  Messrs.  Stanton  and  Walker  in  sup- 

Kiiatly,  yet  it  is  severed  by  the  several  claims;  port  of,  and  by  Messrs.  Stuart  and  Johnson  in 

«nd  no  appeal  lies  by  either  party,  uhIcbs  in  opposition   to   the   same. 

Wgard  to.  claim  weeeding  a  sum  of  *2,000  in  ,  1^  eommissiooer  appointed  at 
^^-  T^^*"".,  ^'^u  ""  '.f  ^  w^,  '^"'^'*  the  last  term  having  been  returned  on  Thurs- 
b^l,  D  ,™  t^"''*'  '""^''  "'  *""  '°""'  •!»?.  the  13th  instaSt,  it  is  thereupon  ordered 
Ki.i  l«i^'  i^~.  .VI  t  1  ■  by  the  court,  that  the  case  be  continued  to  the 
^m'k.^  «^i?b^  ?./^.„n™  tJrr  "^^^t  term,  with  leave  to  each  party  to  file  ex- 
would  be  only  (1,136.80,  and  would  have  to  be  .„„,:.„-  ,„  n,-  -.nmminBionpr'B  renort.  on  or  be- 
p;adhy  J.  a  Vedder,  the  ^nsignee,  in  order  to  P^""^°«  'fi°„\'yoX;  of  July-The^e™e^  ions 
Kr°*  '.,'*'l?^'"  ^"^  °w  '  "^^^  l'""^  '\a  tTltlnA  for  argument  on  the  second  Monday 
b^g  under  $2,000,  as  we  before  said  he  could  ;  u.^.^ber  nert.  If  no  exceptions  shall  4 
U*  ■T^i.T^f?/  °^  "  P*"*""  *"'  '  "•  "  filed  by  either  party,  then  the  o^e  to  stand  for 
to  eon/^  jnrisdictfon  on  us.  g^^l  ^^.       „P  jj.^'^       ,„t  mentioned. 

It   follows,    then,   that,   aa   no    one    person,  '^                    ' 

•ftlier  in  his  own  right  or  in  the  right  of  some  

^Uier  penon  or  firm,  and  aa  no  one  lot  of  the  >_ 

jpo^,  or  owner  of  the  vessel,  was  subject  by  q^rqe    m,    gILL,    Trustee,    etc.,    of    Lyde 

*•  dM!ree  to  pay  aa  much  aa  $2,000  in  salvage,  Goodwin 

^   appeal   most    be   dismissed   for   want    of  ' 

wSf 'Ss  result  more   douUful,   we   should  ROBERT       OLIVERS       EXECOTOBS.       and 

'•rt  averse  to  sustain  jurisdiction,  unless  clearly  Glenn  and  Pemne,  Trustees. 

Ixinnd  to,  in  a  class  of  appeals  like  this,  not  ,.    .                          ,           -.,.,,           . 

•titled  to  favor,   unless,   in   the   language   of  Jurisdiction    on    appeal-conflicting    claims    of 

Cfcfef  JusUce  Marshall  in  The  Sibyl,  4  Wheaton,  assignee  and  trustee  of  insolvent,  to  awards 

•B,  "it  manifestly  appeared  that  Mme  impor-  ""der  Mexican  treaty. 

^kt  error  had  been  committed."  „„                            .t._.ir...  .. 

In  1839  a  treatv  was  made  between  the  Cnltefl 

^    ,  States  »Qa  Meilco,   providing  for  the  "adjustmenl 

Order.  of  claims  of  <'irizeDB  of  the  nnlted  States  on  the 

Mexican  Republic." 

TWe  eaiwe  came  on  to  be  heard  on  the  tran-  NoTB.~Que»tlon    telatlDs    to    treati    iVatitb   i« 

Mript  of  the  record  from  the  District  Court  of  Federal  question,  see  note  vt  ^1.  \^S.^.  ^^1. 


Scpsaiu  CouBT  OF  TBE  ViOTBt  Stahb. 


Dnder  this  Tre«tj  >.  sum  of  money  waa  Bwirdcd 
to  be  paid  to  the  members  of  tbe  Baltimore  Ueil- 

out  an  eipeditlon   against   Ueiico   under   General 


and  alterwarda  tbe  i 
toe  inaoiveni  nimsell. 

Tbe  Judgment  of  tbe  Court  o!  Appeals  of  S 
Land,   that    the   latter   elalmant   !■   entitled   to 


X  Court  of  Appeafa  for  the  Western  Shore 
of  Maryland,  being  the  highest  court  of  law 
and  equity  in  that  state;  which  writ  was  issued 
under  the  twenty-fifth  section  of  the  Judiciary 
Act. 

It  WHS  ar^ed  at  last  term,  on  a  motion  to 
dismiss  for  want  of  jurisdiction.  But  the  court 
reserved  the  point  till  final  hearing.  On  tbe 
hearing  at  this  term,  the  question  of  jurisdic- 
tion continued  to  be  the  moat  important  ques- 
tion in  the  case — and  that  on  which  it  was 
decided  by  the  court. 

A  brief  history  of  the  facts  connected  with 
the  case,  and  of  the  pleadings,  will  be  sufficient 
to  exhibit  the  questions  involved. 

In  the  year  1816,  General  Xavier  Mina,  -who 
was  at  that  time  connected  with  the  revolution- 
ary party  in  Mexico  in  opposition  to  the 
ai\lhority  of  Spain,  came  to  the  city  of  Balti- 
530*]  more,  *and  there  entered  into  a  con- 
tract with  certain  gentleman  of  that  place,  who 
associated  themselves  under  the  name  of  the 
"Baltimore  Mexican  Company,"  for  the  pur- 
chase of  a  quantity  of  arms,  ammunition,  etc., 
to  fit  out  an  expedition  against  the  then  gov- 
ernment of  Mexico.  On  account  of  the  risk 
attending  their  delivery  and  the  uncertainty  of 
tlie  payment,  it  was  agreed  that  Mina  should 
pay  one  hundred  per  cent,  on  the  coat  of  the 
articles,  and  interest.  The  goods  were  shipped 
for  Srexico,  and  delivered  according  to  con- 
tract, but  were  not  pnid  for  by  General  Mina, 
as  he  was  soon  after  taken  prisoner  and  shot. 

From  this  time  till  1S25,  the  recovery  of  the 
claim  was  considered  hopeless. 

In  1B2S,  Mexico  had  achieved  her  independ- 
ence, and  after  much  solicitation  the  govern- 
ment was  persuaded  to  acknowledge  the 
justice  of  this  claim,  and  assume  the  payment 
of  it  by  an  Act  of  Confess  passed  to  pay  the 
debts  of  Mina,  But,  notwithstanding  the 
recognition  of  this  claim  as  a  debt,  its  payment 
was  delayed  for  many  years,  and  seemed  almost 

Many  and  larger  claims  were  held  by  citiiens 
of  the  United  States  against  Mexico,  of  which 
the  government  bad  been  urging  the  payment, 
and  finally,  on  the  11th  of  April,  I83S,  a  con- 
vention was  concluded  between  the  Secretary 
of  State  of  the  United  States  and  the  Mexican 
Minister,  "for  the  adjustment  of  claims  of 
citizens  of  the  United  States  of  America,  upon 
the  government  of  the  Mexican  Republic."  By 
this  Treaty  all  claims  b^  citizens  of  the  United 
States  upon  the  Mexican  government,  etc, 
were  referred  to  four  commissioners,  "who 
were  authorized  to  decide  upon  the  justice  of 
said  claims,  and  the  amount  of  compensation 
due    from    the    Mexican    government    in    each 

800 


Ab  the  claim  of  the  "Baltimore  MenoD 
Companj^"  had  been  recoK&ized  aa  a  debt  ol 
the  Mexican  government   oy  *  solemn  Act  ol 

their  Congress,  its  justice  could  not  well  be  de- 
nied. It  was  accordingly  allowed  by  the  com- 
missioners, on  proof  of  its  correctoess  and  u- 
hibition  of  the  ori^nal  contract  with  BGna. 

David  M.  Perrine  and  John  Glemi,  wbo 
claimed  to  be  assignees  in  trust  of  eight  of  Ihe 
nine  shares  into  which  the  atock  of  the  com- 
pany had  been  divided,  received  the  amount  of 
the  award,  and  according  to  agreement  witli 
their  cestuis  que  trust,  deposited  the  monej  io 
the  Mechanics'  Bank  of  Baltimore,  to  be  dii- 
tribut«d  according  to  the  respective  rigbti  oI 
the  parties  claiming  it. 

Soon  after  this  was  done,  Philip  B.  Tbomu 
and  John  "White  filed  their  Mil  in  [*»J1 
chancery  against  said  Perrine  and  Qlenn,  cliin- 
ing  the  share  of  -— — - —  Smith,  and  ptijiM 
the  intervention  and  assistance  of  a  court  n 
equity,  in  order  to  the  just  distribution  of  tie 
proceeds  of  the  award  in  the  hand*  of  Ik 
trustees. 

The  defendants,  Perrine  and  Glenn,  cue 
into  court,  and  submitted  "that  thqr  an  will- 
ing and  desirous  that  the  proceeds  of  ths  awnd 


The  money  being  thus  In  court  for  distn'br 
tion,  all  persons  who  laid  any  claim  to  it  isttr- 
vened  by  bill  or  petition  against  the  tnutM 
and  opposing  claimants.  Among  others,  the 
plaintiff  in  error,  George  M.  Gill,  filed  hi«  tiS, 
claiming  the  share  and  interest  of  L^e  GMd- 
win,  who  was  one  of  the  original  nine  «  *•■ 
persona  who  were  partners  or  members  of  1" 
"Baltimore  Mexican  Company." 

The  bill  alleges,  that  this  Compui;  wU 
formed  in  1816;  that  Lyde  Goodwin  owned  one 
ninth  part  of  the  property;  that  in  FebmwjF 
1B17,  Lyde  Goodwin  applied  to  the  court  for(b> 
benefit  of  the  insolvent  laws  of  Maryland,  whK^ 
he  duly  received ;  that  the  complainant  wu  f 
pointed  permanent  trustee,  and  gave  the  fV' 
bond  for  faithful  performance  of  the  tnii'- 
The  bill  goes  on  to  state  the  convention  wit* 
Mexico  in  1839,  the  award  of  the  conunisun' 
ors,  the  receipt  of  the  share  of  Lyde  Goodii» 
by  Glenn  and  Perrine,  imder  a  power  of  »tt«- 
ney  from  Oliver's  executors,  who  claimed  tjtu 
to  the  same  under  a  pretended  assignment  fn* 
George  J-  Brown,  the  provisional  trustee  of  *» 
Goodwin,  and  finally  prays  that  the  exeeutaj 
of  Oliver,  the  claimant  of  the  share,  and  M" 
trustees,  may  answer,  account,  and  bring  t^ 
certificates  (in  which  payment  was  made)  iot* 
court,  that  they  may  be  delivered  over  to  «■■ 
plainant. 

The  complainant  filed  also  another  WUsg*"** 
the  trustees  and  all  other  claimants,  for  the  t** 
of  five  per  cent,  on  the  whole  amount,  u  i*^ 
to  Lyde  Goodwin  for  services  rendered  to  *• 
company,  by  contract  with  them. 

The  complainant  founded  bis  claim  to  tlj' 
money  in  both  cases  on  the  allegation  "UK*  »■ 
Lyde  Goodwin's  interest  in  said  prOTerty  •* 
claims  had  become  vested  in  the  petltionV  V 
virtue  of  his  application  and  the  laws  oI  "^ 
State." 

The  answers  of  the  defendants  admit  th<  '9' 
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plicBtion  of  Lyde  Goodwin  for  the  benefit  of  the  is  reveraed  and  annulled;  and  thia  court,  pro- 
insolvent  laws  and  his  discharge;  but  state  that  ceeding  to  pass  such  decree  in  the  premiseB  as 
the  complainant.  Gill,  nas  not  appointed  per-  they  are  of  opinion  should  have  been  passed  by 
manent  trustee  till  March,  1837;  that  on  the  the  court  below,  do  further  adjudge  and  decree, 
2flth  of  February,  1817,  George  J.  Brown  was  that  all  and  every  part  of  such  portion  of  said 
duly  appointed  by  the  court  provisioaal  trustee,  fund,  bo  by  the  court  below  decreed  to  be  trans- 
5S2*]  and  gave  bond  and  security,  and  'that  ferred  or  paid  to  said  George  M.  Gill,  as  trustee 
the  debtor,  Lyde  Goodwin,  on  the  same  day  aforesaid,  be,  by  the  trustees  in  the  proceed- 
executed  to  said  trustee  a  deed  of  assignmeat  ings  mentioned,  David  M.  Perrine  and  John 
of  all  hia  property.  That  in  1925  said  Brown  Glenn,  transferred  or  paid  over  to  the  appel- 
cODTcyed  to  Robert  Oliver,  and  afterwards,  on  lants,  Charlea  Oliver,  Robert  M.  Gibbs,  and 
the  30th  of  May,  1B29,  Lyde  Goodwin  assigned  Thomas  Oliver,  as  executors  of  Robert  Oliver; 
and  conveyed  to  said  Oliver  all  his  title  and  in-  logether  with  all  and  every  accumulation  of  in- 
terest in  the  claims  of  the  company  on  Mexico,  tcreat  or  dividends,  or  investments  of  the  same. 
The  defendants  allege  and  plead,  that  by  these  made  or  accruing  in  and  upon  such  part  or  por- 
assignments  the  title  to  the  share  of  Lyde  Good-  tion  of  said  fund;  and  it  is  further,  by  this 
ifin  vested  in  Robert  Oliver  in  his  lifetime,  court  and  its  authority,  adjudged  and  decreed, 
who  is  now  represented  by  bis  executors.  that  all  other  portions  of  the  decree  of  the 
There  was  no  dispute  on  the  facts  of  this  court  below,  except  auch  as  is  hereby  reversed, 
cose,  and  the  only  questions  of  law  involved  in  be,  and  the  same  is  hereby,  afErmed;  it  is  fur- 
it  are,  whether,  by  the  insolvent  laws  of  Mary-  ther  adjudged  and  decreed,  that  the  reversal  of 
land,  the  title  of  Gill,  as  permanent  trustee,  to  the  decree  of  the  court  below  be  without  costs." 
Uie  money  in  court,  was  better  than  the  previ-  The  opinion  of  the  said  Court  of  Appeals 
ous  assignment  by  the  provisional  trustee  and  was  as  followa: 

Lyde  Gfwdwin  himself.  On  the  one  dde  it  was  "The  majority  of  this  court,  who  sat  in  the 
contended  that,  by  the  Insolvent  Act  of  Mary-  trial  of  this  cause  (and  by  which  was  decreed 
land  passed  in  180S,  all  the  property  and  estate  the  reversal  of  the  decree  of  the  County  Court), 
of  the  insolvent  which  he  held  at  the  time  of  his  at  the  instance  of  the  solicitors  of  the  appellees, 
discharge  vested  in  his  permanent  trustee  brieily  state  the  following  aa  their  reasons  tor 
whensoever  he  ahould  thereafter  be  appointed,  such  reversal.  They  are  of  opinion  that  the 
and  that  the  deed  from  the  provisional  trustee,  entire  contract,  upon  which  the  claim  of  the 
George  J.  Brown,  conveyed  no  title  to  Oliver,  appellees  is  founded,  ia  so  fraught  with  lUegal- 
nuder  the  insolvent  laws.  Nor  did  the  deed  of  ityand  turpitude,  aa  to  be  utterly  null  and  void, 
Goodwin  himaelf  convey  any  title,  becauae  by  and  conferring  no  rights  or  obligations  upon 
his  insolvent  Jiroceedings  all  his  right,  title,  and  any  of  the  contracting  parties  which  can  be  sua- 
interest  in  this  claim  became  devested.  tained  or  countenanced  by  any  court  of  law  or 
On  the  contrary,  the  executors  of  Oliver  con-  equity  in  this  State,  or  of  the  United  States; 
tended  that,  until  the  recognition  of  this  claim  that  it  has  no  legal  or  moral  obligation  to  aup- 
by  Mexico,  in  1825,  it  did  not  constitute  auch  port  it,  and  that  therefore,  under  the  insolvent 
property  as  would  pass  by  the  insolvent  assign-  laws  of  Maryland,  auch  a  claim  doea  not  pass  to 
ment.  That  alter,  by  the  labora  of  Goodwin  or  vest  in  the  trustee  of  an  insolvent  petitioner. 
and  other  agents  of  the  Company,  this  claim  it  forms  no  part  of  his  property  or  estate,  with- 
wos  assumed  by  Mexico,  and  acknowledged  as  in  the  meaning  of  the  legislative  enactments 
*  debt,  it  vested  in  Goodwin  as  a  new  acquisi-  constituting  our  insolvent  system.  It  bears  no 
tion,  which  be  might  convey.  And  of  this  analogy  to  the  cases,  decided  in  Mainland  and 
opinion  was  the  Court  of  Appeals  of  Maryland,  elsewhere,  of  claims  not  recoverable  in  a  court 
The  judgment  of  the  Court  of  Appeals  of  of  justice,  which  nevertheless  have  been  held 
Uatylond  was  aa  follows:  to  vest  in  the  trustees  of  an  insolvent  or  the  as- 
"^0  appeal  in  this  ease  coming  on  for  hear-  signeea  of  a  bankrupt.  In  the  case  referred  to, 
Ing,  and  having  been  fully  argued  by  the  solicit-  the  claims,  as  concerned  those  asserting  them, 
ws  of  the  respective  parties,  has  been  since  fully  were,  on  their  part,  tainted  by  no  principle  of 
Minsidered  by  the  court;  and  it  appearing  to  illegality  or  immorality;  on  the  'con-  [*6S4 
the  court  that  that  part  of  the  decree  appealed  trarj,  were  sustained  by  every  principle  of 
from,  of  the  court  Delow,  which  directed  any  national  law  and  natural  justice,  and  nothing 
portion  of  the  fund  ia  controversy  to  be  trons-  was  wanting  to  render  them  recuperable,  but  a 
ferred  or  paid  to  the  appellee,  George  M.  Gill,  judicial  tribunal  competent  to  take  cognizance 
M  permanent  trustee  of  Lyde  Goodwin,  was  thereof.  Wholly  dissimilar  is  the  claim  before 
wmneous,  and  should  be  reversed;  and  it  also  „,  g^^^  jg  ^g  character,  that  it  cannot  be  pre- 
appsaring  to  the  court  that  said  portion  of  said  ggnted  to  a  court  of  justice  but  by  a  disclosure 
fund  Should  be  paid  over  and  transferred  to  the  „f  ^^  impurities;  and  if  anything  is  conclu- 
«ppelUmte  Charles  Oliver  Robert  MGibbs  and  ,  j  ^.^  „  I,^  t„  be  so  regarded,  it  is 
TAomos  Ohver,  »>  executors  of  Robert  Oliver  /  f  ^^^  ^i^^  illegality  and 
in  the  proceedinp_  mentioned  together  with  all  ^„„^^j„  „■;,!  „^,„  ^^  sanctioned  or  enforced 
^S;^  uo™The  J™  "  by  a  court  either  of  law  or  equity. 
TJ??l"%*'i:Th"^upon.  by  this  court,  and  Entertaining  this  view  of  the  case,  it  is  un- 
tlu-  authority  thereof,  on  this  23d  day  of  June,  neceasary  to  examine  the  various  minor  points 
la  tha  year  1849,  adjudged,  ordered,  and  decreed  "'f'"'^''  "^re  raised  m  the  argument  before  us. 
ttot  the  said  decree  of  the  court  below,  so  far  To  review  the  judgment  of  the  Court  of  Ap- 
ia the  same  adjudf^  and  decreed  any  portion  pe"'s,  Gil!  sued  out  a  wnt  of  error,  and  brought 
H  the  fund  In  controversy  to  be  transferred  or  the  ease  up  to  this  court. 

Mid  to  tl»e  said  George  M.  Gill,  as  permanent  It   was  argued  by  Messrs.   Nelson   and  IVi- 

tmtee    of  Lyde  Goodwin,  be,    and    the    same  lany   for   the   pluntiS   in  wtqt,   a.-nA.  'lJtef,?,T«. 
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SUPBEUE  COVBT   or  THE   UKITBD   STATES. 


Johnson  and  Campbell  [or  the  defendants  in 


etii.  That  the  decision  of  the  eommiSBioneTS, 
and  their  sward,  conclusively  established  the 
amount  and  validity  of  the  claim  of  the  Mexi- 
can Company,  which  under  the  Act  of  Con- 
gress it  was  their  duty  to  decide  "according  to 
the  provisions  of  said  convention,  and  the  prin- 
ciples of  justice,  equity,  and  the  law  of  na- 
tions." That  the  Court  of  Appeals,  in  decid- 
ing that  the  contract  upon  which  the  claim  of 
said  company  was  founded  was  so  fraught  with 
turpitude  and  illegality  aa  to  be  utterly  null 
and  void,  comes  in  direct  conflict  with  the  de- 
cision and  award  of  the  commissioners.  Co- 
mers V.  Vaase,  1  Peters,  212;  Prevail  ».  Bache, 
14  Peters,  95;  Sheppard  v.  Taylor,  S  Peters, 
710. 

Sth.  Wherefore  the  plaintiff  in  error  will 
further  contend,  that  hy  the  deeiaion  against 
his  claim,  set  up  in  the  plpndings  on  the  record 
in  this  case,  under  the  said  Treaty,  Act  of  Con- 
(n*ese,  and  award  in  pursuance  thereof,  by  the 
Court  of  Appeals,  the  construction,  operation, 
and  effect  of  the  said  Treaty,  Act  of  Con^TCSS, 
and  the  award  in  pursuance  thereof,  were  nec- 
essarily drawn  in  question  and  directly  de- 
cided. And  therefore  this  court  bas  jurisdic- 
tion to  entertain  the  present  appeal.  6  Cranch, 
344;  6  Cranch,  281;  1  Wheat.  305,  315,  335;  2 
Peters,  245,  250,  380,  410;  3  Peters,  200,  352; 
4  Peters,  410;  6  Peters,  41,  48;  10  Peters,  383, 
398;  le  Peters,  281;  Judiciary  Act  of  17S9,  sec. 
25;  Osborn  v.  Bank  of  United  States,  S  Wheat. 
T48. 

The  following  notes  of  the  argument  of  Mr. 
SS5*]  DulBoy  show  *lhe  reasons  why  he  main- 
tained this  point.  After  giving  a  narrative  of 
the  case  he  proceeded  as  follows: 

From  the  foregoing  extracts  I  think  it  clear- 
ly appears,  that  it  was  the  design  of  the  Treaty 
to  give  compensation  to  claims  which  antece- 
dently had  been  preferred  against  the  Mexican 
government,  if  upon  examination  they  should 
turn  out  to  be  just. 

That  upon  the  determination  of  such  claims, 
and  an  award  given  for  the  amount,  the  claims 
themselves  became  extinguished  and  merged  in 
the  awards,  which  follows  not  more  from  the 
oporalion  of  general  principles  of  law,  than  the 
express  provisions  of  the  Treaty,  which  in  its 
Iweifth  article  declares  that  the  United  States 
agree  for  ever  to  exonerate  the  Mexican  gov- 
ernment from  any  further  accountability  for 
claims  which  should  either  be  rejected  by  the 
board,  etc.,  or  which,  being  allowed,  etc.,  should 
be  provided  for  by  the  government  in  the  man- 
ner before  mentioned. 

Whoever,  then,  claims  a  right  to  the  certifi- 
cates issued  on  the  award  in  favor  of  the  Mexi- 
can Company  must  claim  it  under  the  Treaty 
by  which,  and  the  Act  of  Congress  to  carry  it 
into  effect,  they  wore  created.  It  is  to  the 
Treaty  they  owe  their  existence,  their  obliga- 
tion, and  their  value. 

The  right  and  title  which  the  plaintiff  in  er- 
ror claims  in  his  pptition  under  the  Treaty  to 
the  certificates  in  question  have  never  been 
piTfected  in  him  by  a  delivery  of  the  certifi- 
catea  themselves;  nor  indeed  in  any  other  per- 
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son.  For  although  they  came  to  the  poaua 
sion  of  Glenn  and  Perrine  from  the  Sectetatj 

of  the  Treasury,  yet  the  delivery  to  them  wu 
not  aa  owners,  hut  it  was  qualified  by  the  terms 
of  the  award  under  which  they  were  issued 
The  award  assigned  to  "Glenn  and  Perrine'' 
eight  shares  of  the  Mexican  Company,  includ- 
ing that  of  Lyde  Goodwin,  "aa  trusteea  for 
Robert  Oliver's  legal  repreeentativea,  ind 
whomsoever  else  it  mi^ht  concern,  in  the 
ratio  of  their  respective  interests."  Thoi  tbt 
certificates  were  delivered  to  Glenn  and  Per- 
rine as  trustees  and  depositaries  for  the  true 
owners,  whomsoever  they  might  be;  and  Glenn 
and  Perrine  in  point  of  fact,  when  the  plain- 
tiff in  error  filed  his  petition,  had  deliveml 
them  to  no  one,  but,  on  the  contrary,  had  sub- 
mitted the  question  of  their  distribution  to  tbe 
jurisdiction  of  Baltimore  County  Court  sitting 
in  equity. 

Hence  it  follows  that  a  perfected  title  to  tie 
certificates  in  controversy  in  this  case  has  si 
yet  never  vested  in  either  party  thereto,  bill 
that  the  right  and  title  demanded  on  the  out 
side  and  the  other,  growing,  as  the  plaintiff  ii 
error  claims,  immediately  out  of  the  Treaty,  re- 
main to  be  ultimately  determined  by  the  true 
construction  thereof  by  this  court,  the  Court  rf 
"Ai^cals  in  Maryland  having  decided  ['Hi 
against  the  right  thus  claimed. 

Now,  if  nothing  more  appeared  in  the  at- 
ord  than  the  right  claimed  oy  the  plaintiff  a 
error  in  his  pleadings,  by  and  under  the  Trealj, 
and  the  decision  of  the  court  below  agatnit  th« 
right  thus  claimed,  that  brings  this  cause  «itk- 
in  the  appellate  jurisdiction  of  the  Sapme 
Court,  under  the  twenty-fifth  article  of  the  Ji- 
diciary  Act.    7  Howard,  743-T72. 

But  it  is  said  that,  because  the  plaintiff  il  , 
error  has  set  forth  the  title  which  he  deritrf 
under  the  insolvent  laws  of  Maryland  to  Good- 
win's share  in  the  Mexican  Company,  no  nxb 
right,  title,  or  privilege,  under  the  convertioa 
with  Mexico,  is  set  up  by  the  plaintiff  in  enw 
in  his  petition,  and  *nt>  decision  againit  uj 
such  right,  title,  etc.,  made  by  the  court  be- 
low as  would  give  jvirisdietion  to  revieir  it  te 
this  court,  under  the  twentv-fif  th  aectioa  of  lb* 
Judiciary  Art,  but  that  the  whole  case  tunt 
upon  the  construction  of  the  laws  of  Marjlwi 

In  this  poiiition  I  apprehend  there  ie  p*' 
error,  and  ample  authority  in  the  former  fc- 
cisions  of  this  court  for  its  condemnation. 

It  is  perfectly  true  that  the  plaintiff  in  en* 
has  nllejied  that,  by  the  laws  of  Maryland,  'k* 
share  «bich  was  of  Goodwin  in  the  MeDf** 
Company,  on  the  25th  of  February,  1817.  ^■ 
came  vested  in  him,  being  the  pem*"^ 
trustee  of  Goodwin,  as  of  that  day.  And  !!■' 
sist  that  it  is  in  reference  to  this  very  title.  tW 
acquired,  under  the  laws  of  the  State,  thit  !>' 
Treaty  is  to  he  interpreted,  in  order  thit  '■• 
rights  and  benefits  which  it  designed  to  lK*li^ 
should  be  awarded  to  the  proper  perww.  " 
this  view  of  the  case,  the  state  laws,  or  p«™ 
principles  of  law.  are  to  be  construed  ind  >*■ 
terpreted  as  incidental  to,  and  absnlutdj  * 
sential  in,  the  mere  eiercise  of  the  powff  •■ 
duty  of  eonftfniing  the  Treaty  itself,  la  *' 
termininp  whether  the  plaintiff  is  entilW  •• 
the  certificates  which  he  claims  nndn  » 
Treaty,  it  is  nccensary  to  inquire  into  the  «Jf 
ity  of  the  title  under  which  he  elalM:  *'^ 
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ow  cui  this  be  accompliBhed  without  the  con- 
Idention  of  all  legal  queatiana  which  might 
ffect  that  Talidit;^,  and  bo  inSuence  the  deci- 
ioQ  upon  the  rights  claimed  under  the  Treaty  T 
t  the  plaintiff  m  error  is  entitled,  hy  the  law 
f  Maryland,  to  the  share  In  the  Mexican  Gom- 
aay  which  was  of  Lyde  Gioodwia,  in  order  to 
xeive  the  benefits  and  protection  of  the  con- 
ention  with  Mexico,  then  it  becomes  necessary 
I  dispensing  those  beneOts,  and  applying  to 
is  case  the  protection  of  the  Treaty,  to  de- 
snnine  hie  title  upon  that  law.  This  has  hcre- 
)fore  been  the  well  established  practice  of  tbie 

In  Owings  t.  Norwood,  S  Cranch,  344,  Ch.  J. 
S7*]  Marshall  eaid;  •"Each  treaty  stipulates 
>inething  respecting  the  citizens  of  the  two 
ations,  and  gives  them  rights.  Whenever  a 
ght  grows  out  of,  or  is  protected  by  a  treaty, 
.  is  sanctioned  against  all  the  laws  and  judi- 
al  decisions  of  the  States;  and  whoever  may 
ATe  this  right,  it  is  to  be  protected." 

In  Smith  v.  The  State  of  Maryland,  use  of 
arroll  et  al.  6  Cranch,  286,  2  Cond.  R.  377, 
)e  principle  here  contended  for  is  fully  as- 
nted,  and  clearly  explained  and  applied.  The 
hole  dispute  there  turned  upon  the  construe- 
on  of  a  state  statute;  and  the  benefit  and  pro- 
Mition  claimed  by  the  ptaintiS'  in  error  as  aris- 
ig  out  of  the  treaty,  it  was  admitted  on  both 
dea,  depended  upon  the  interpretation  of  the 
Laryland  law. 

In  the  opinion  of  the  court  tbey  sayi  "It  is 
mtended  by  the  defendants  in  error,  that  the 
uestion  involved  in  the  cause  turns  exclusive- 
r  upon  the  construction  of  the  confiscation 
iws  of  the  State  of  Maryland,  passed  prior  to 
he  treaty  of  peace,  and  that  no  question  rela- 
Ive  to  the  construction  of  that  treaty  did  or 
□old  occur.  That  tlie  only  point  in  dispute 
ras,  whether  the  confiscation  of  the  lands  in 
□ntroTersy  was  complete  or  not,  by  the  mere 
peration  of  those  laws,  without  any  further 
ct  to  be  done." 

"This  argument,"  said  the  court,  "proves 
othing  more  than  that  the  whole  difficulty  in 
his  case  depends  on  that  part  of  it  which  in- 
olves  the  construction  of  certain  state  laws, 
nd  that  the  operation  and  effect  of  the  treaty, 
'hich  constitutes  the  residue  of  the  case,  is 
bvions  BO  soon  as  that  construction  is  settled." 

The  court  then  asserting  its  appellate  juris- 
tctlon,  which   had   been   denied,   proceeded   to 

n-examination  of  the  state  laws,  and  affirmed 
le  interpretation  of  them  given  by  the 
tate  Court  to  which  the  writ  of  error  had  ia- 
»ed. 

In  an  elaborate  opinion  of  this  court,  deliv- 
'vi  by  justice  Story,  upon  the  point  now  in 
•ntroversy,  in  Martin  v.  Hunter's  Lessee,  3 
ond.  R.  G71,  572;  1  Wheat.  3(M,  he  confirms 
t«  principle  decided,  and  approves  the  case 
Mre  cited  from  6  Cranch. 

In  page  671  of  the  Cond.  Rep.,  Justice  Story 
i-js:  '"The  objection  urged  at  the  bar  is, 
*Mt  this  court  cannot  inquire  into  the  title, 
at  simply  into  the  correctness  of  the  conatruc- 
an  put  upon  the  treaty  by  the  Court  of  Ap- 
pals; and  that  their  judgment  is  not  re-examin< 
kle  here,  unless  it  appear  on  the  face  of  the 
■cord  that  some  construction  was  put  upon 
>«  treaty.  If,  therefore,  that  court  might 
K.Te  decided  upon  tbe  invalidity  of   the   title 


(and  non  constat  tliat  they  did  not]  independ- 
ent of  the  treaty,  there  is  an  end  of  the  appel- 
late jurisdiction  of  this  court,"  etc. 

•"If  this  be  the  true  construction  of  [*SS8 
tbe  section,"  he  continues,  "it  will  be  wholly 
inadeqiiate  for  the  purposes  which  it  professes 
to  have  in  view,  and  may  be  evaded  at  pleas- 
After  rejecting  the  construction  of  the  sec- 
tion contended  for,  be  asks:  "What  is  the 
case  for  which  the  body  of  the  section  provides 
a  remedy  by  writ  of  error?  The  answer  must 
be  in  the  words  of  the  section.  A  suit  where 
is  drawn  in  question  the  construction  of  a  trea- 
ty, and  the  decision  is  against  the  title  set  up 
by  the  party.  It  is,  therefore,  the  decision  with' 
reference  to  the  Treaty,  and  not  the  mere  ab- 
stract construction  of  the  Treaty  itself,  upon 
which  the  statute  pretends  to  found  its  appel- 
late jurisdiction.  How,  indeed,  can  it  be  pos- 
sible to  decide  whether  a  title  be  within  the 
protection  of  a  treaty,  until  it  .is  ascertained 
what  that  title  is,  and  whether  it  have  a  legal 
validity!  From  the  very  necessity  of  the 
case,  there  must  be  a  preliminary  inquiry  into 
the  existence  and  structure  of  the  title,  before 
the  court  can  construe  the  treaty  in  reference 
to  that  title.  If  the  court  below  decide  that 
the  title  was  bad,  and  therefore  not  protected 
by  the  treaty,  must  not  this  court  have  a  power 
to  decide  the  title  to  be  good,  and  therefore  pro- 
tected by  the  treaty?" 

The  above  cases  are  reviewed  and  confirmed 
in  Crowell  v.  Randell,  10  Peters,  366. 

If,  therefore,  there  was  nothing  more  in  the 
record  than  that  to  which  reference  has  been 
made  in  these  remarks,  I  thinic  tbe  above  cases 
fully  sustain  the  appellate  jurisdiction  of  the 

1st.  Because  the  right  of  the  plaintiff  in  er- 
ror, claimed  in  his  petition,  as  therein  set  forth, 
necessarily  arises  out  of,  or  is  protected  by, 
the  convention  between  Mexico  and  the  United 
States. 

2d.  Because  the  decree  of  the  Court  of  Ap- 
peals in  denying  this  right,  upon  whatever 
grounds  the  denial  proceeded,  decided  against 
the  right  itself. 

But,  in  the  second  place,  it  is  manifest  by 
the  record,  and  from  the  opinion  and  grounds 
of  decision  of  a  majority  of  the  court,  that  the 
Treaty  itself  was  considered,  and  that,  with  ref- 
erence to  the  claims  of  the  MeNican  Company, 
its  validity  was  virtually  impeached,  and  its 
effect  and  operation  altogether  denied. 

The  court  say;  "That  the  entire  contract, 
upon  which  the  claim  of  the  appellee,"  ni>w 
plaintiff  in  error,  "is  founded,  is  so  fraught 
with  illegality  and  turpitude,  as  to  be  utterly 
null  and  void,  and  conferring  no  rights  or  obli- 
gations upon  any  of  the  contracting  parties 
which  can  be  sustained  or  countenanced  by  any 
court  of  law  or  equity  in  this  State,  or  of  tbe 
United  ^States;  that  it  has  no  legal  or  [*fi3a 
moral  obligation  to  support  it,  ai^  that  there- 
fore, under  the  insolvent  laws  of  Maryland, 
such  a  claim  does  not  pass  to  or  vest  in  the 
trustee  of  an  insolvent  petitioner,"  etc.,  etc. 

The  words,  "the  entire  contract,"  used  by 
the  court  in  its  opinion,  refer  to  the  agreement 
made  with  General  Mine  by  the  different  mem- 
bers of  the  Mexican  Company. 

Thii  agreement  will  be  found  referred  bo  \i^ 
««« 


SuPBEUE  CavBT  OP  THE  United  States. 


the  plaintiff's  printed  statement,  filed  in  this 

In  the  deposition  of  Ljrde  Goodwin,  he  states 

that  the  boolt  showing  the  contract  with  Mina 
had  been  carried  to  Mexico,  was  before  the 
commissioners  at  Washington,  and  "that  this 
was  the  boolt  on  which  the  claim  of  the  Mexi- 
cun  Company  was  founded  and  allowed  bj  the 


The  record  in  this  cause  will  show  that  the 
same  book  was  before  the  Court  of  Appeals, 
and  constitutes  the  whole  evidence  going  to 
show  the  character  of  ilina's  entire  contract 
with  the  members  of  the  Mexican  Company. 
It  was  upon  this  evidence  that  the  Company 
founded  their  claims  against  the  Mexican 
government,  and  induced  a  recognition  of  their 
validity  by  the  passage  of  an  Act  of  Congress  by 
that  government.  It  was  upon  the  same  evi- 
dence that  the  United  States  were  prevailed  up- 
on to  enter  into  negotiations  witb  Mexico  on 
behalf  of  the  Company,  which  finally  termi- 
nated in  a  Treaty  in  their  favor,  by  the  author- 
ity and  under  the  provisions  of  which  a  board  of 
lommi 83 i oners  was  appointed,  who  on  the  same 
evidence  pronounced  an  award  in  favor  of  the 
Company,  for  the  amount  of  their  claim  against 
the  Mexican  government. 

Now,  the  question  is,  whether  the  decree  of 
the  Court  of  Appeals  against  the  claim  of  the 
plaintiff  in  error,  on  the  ground  of  the  turpi- 
tuJde  of  the  contract  out  of  which  it  arose,  does 
not  necessarily  draw  into  question  the  validity, 
effect,  and  operation  of  the  Treaty  and  Act  of 
Congress  imder  which  the  board  of  comniis- 
HJoners  made  their  decision  and  award,  directly 
contrary  to  that  of  the  Court  of  Appeals. 

The  answer  to  this  question  will  depend,  first, 
on  the  power  of  the  commissioners,  aiid  second, 
upon  what  they  did  decide. 

By  tiie  first  article  of  tlie  Treaty  the  commis- 
sioners had  power  "to  examine  and  decide  up- 
on the  said  claims,"  tlint  of  the  Mexican  Com- 
pany being  undoubtedly  one  of  them,  "accord- 
ing to  such  evidence  as  sbaU  be  laid  before 
them  on  tlic  part  of  the  United  States  and  the 
Mexican  Republic  respectively." 

The  fourth  article  declares  that  the  Mexican 
government  shall  furnish  such  documents,  etc., 
Hs  may  be  in  their  possession,  for  the  adjust- 
ment of  said  claims  "according  to  the  princi- 
ples of  justice,  the  law  of  nations,  and  the  stip- 
540*]  ulations  of  nhe  Treaty,"  etc.,  of  amity 
and  commerce  between  the  United  States  and 
itexico. 

The  fifth  article  imperatively  requires  the 
commissioners  to  "(locide  upon  the  justice  of 
the  said  claims,  and  the  amount  of  compensa- 
tion, if  any,  due  from  the  Mexican  government 

By  the  first  section  of  the  Act  of  Congress 
passed  IZtfa  June,  IS40,  after  directing  in  what 
manner  the  board  of  commissionerH  shall  be 
'onstituted,  it  declares  tliiit  the  duty  of  the 
siiid  board  "shall  be  to  receive  and  examine  all 
iliiims  which  are  provided  for  by  the"  said 
"i'On  vent  ion,"  etc.,  etc.,  "and  which  may  be 
presented  to  said  commissi  oners  under  the 
Slime,  and  t'l  decide  thereon  according  to  the 
{■rovisions  of  the  said  convention,  and  the  prin- 
iip*cs   '>f   ju.^tice,   equity,  and   tlie   law   of   na- 


It 


i  perf«ctly  clear,  from  the  above  extract! 


from  the  Treaty  and  Act  of  ConEreu,  that  tlw 

commissioneTB  had  ample  power  and  *utbori^, 

1st.  To  decide  as  to  what  claims  cunc  wiU- 

in  the  provisions  of  the  convention; 

2d.  To  decide  upon  the  exlsteDce  of  nek 
claims  on  the  evidence  produced  before  them, 
and  their  conformity  to  the  principles  of  eqni^, 
justice,  and  the  law  of  nations;  and 

3d.  To  ascertain  and  fix  the  amount  due  oa 
said  claims  from  the  Mexican  government. 

In  the  exercise  of  the  powers  thus  conferral, 
and  in  fulSUment  of  the  duties  impa««d  upob 
them,  the  board  of  commissionera  aaaemhled  at 
Washington,  and,  with  reference  to  tba  dtia* 
of  the  Mexican  Company,  they  recdTed  tba 
evidence  of  their  contract  with  General  Mint, 
out  of  which  the  claim  arose,  and  aacertaiiud 
its  amount,  for  which  they  gave  on  award  ii 
favor  of  the  Company  against  tha  goTerament 
of  Mexico. 

This  award  refers  to  the  claim  of  tha  Uui- 
can  Company,  and  states  that  it  was  for  arai^ 
vessels,  munitions  of  war,  goods,  and  numej 
furnished  to  General  Mina,  for  the  aerTioa  M 
Mexico,  in  the  3rears  181Q  and  1817. 

Now  the  position  which  I  assume  U,  that  tlie 
award,  made  as  it  was  in  pursuonoe  of  Ui 
stipulations  of  the  Treaty  and  its  requireoiuiU, 
and  those  of  the  Act  of  Congress,  and  con*- 
quently  upon  the  principles  of  justice,  eqvitf, 
and  the  law  of  nations,  is  perfectly  eotximin 
in  all  courts  of  justice  as  to  the  innocencj  it 
the  contract  with  Mina  in  1816,  and  the  nlid- 
ity  and  amount  of  the  claim  growing  out  of  it- 

In  the  case  of  Comegys  v.  Vasse,  1  PetM, 
212,  the  court  use  language  in  regard  to  tki 
treaty,  then  under  discussion  which  is  itrictlj 
applicable  to  the  present  case: 

•"The  object  of  the  Treaty  wu  to  in-  [*S<1 
vest  the  commissioners  with  full  power  sW 
authority  to  receive,  examine,  ond  decide  i^ 
the  amount  and  validity  of  the  asserted  clsiiu 
against  Spain,  etc.;  their  decision  within  tk 
scope  of  this  authority  is  conclusive  and  tail 
If  they  pronounce  the  claim  valid  or  invalid,  if 
they  ascertain  the  amount,  their  award  in  tke 
premises  is  not  re -examinable.  The  p»rti» 
must  abide  by  it  as  the  decree  of  a  compcttft 
tribunal   of   exclusive   jurisdiction." 

If  such  be  the  effect  of  an  award  undei  * 
treaty,  does  not  the  decision  of  the  Court  rf 
Appeals  in  this  cause,  pronouncing  the  (» 
tract  of  the  Company  with  Mina  so  inftcM 
with  turpitude  and  corruption  as  that  no  kpl 
or  moral  obligation  could  arise  out  of  it,  *•• 
into  question,  and  necessarily  decide  upon,  Uj 
effect  and  operation  of  the  convention,  Act  <t 
Congress,  and  award  made  in  pursuance  tbB^ 
of,  in  a  case  where  the  plaintiff  in  error  M 
claimed  the  funds  in  dispute  in  his  petitioa." 
the  foundat  ion  of  such  convention.  Act  of  O*" 


I  a 


■ithi 


hat  it  has  beei        

the  Court  of  Ap]>eal3  decided  against  thetl«* 
of  the  plaintiff  in  error,  upon  the  WMistnirti* 
of  the  insolvent  laws  of  Maryland.  H"' 51* 
an  examination  of  the  opinion,  it  is  perfee"? 
obvious  that  they  did  not  do  so;  on  the  ^ 
trary,  it  is  st.'Onply,  if  not  necessarily,  iBl"'* 
that,  if  Goodwin's  claim  had  been  nii»5»** 
by  turpitude,  it  would  have  passed  to  •^jjjj 
come  vested  in  his  truatee,  upon  Goodn' 
insolvency. 


,  Ouver's  Executobs  et  ai. 
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e  canHequence  of  the  first. 
Mexicui  Company's  contract  with  Mina  was 
eoTTUpt,  and  for  that  reason  "bears  no  analog; 
to  tbe  class  of  cases  decided  in  Maryland  and 
elsewhere,  of  claims  not  recoverable  in  a  court 
of  Jnatice,  which  nevertheleSB  have  been  held 
to  vest  in  the  trustees  of  an  insolvent  or  the 
assignees  of  a  bankrupt."     Upon  such  an  im- 

Eure  contract,  devoid  of  any  legal  or  moral  ob. 
gmtion,  Lyde  Goodwin,  previous  to  his  appli- 
cation for  the  benefit  of  the  insolvent  laws,  had 
in  leiS  no  claim  whose  validity  the  law  would 
recognize  in  the  shares  of  the  Mexican  Com. 
pany,  and  as  he  bad  no  legal  right,  none  could 
pass  to  OT  become  vested  in  the  plaintilT  in  er- 
ror, B8  his  trustee.  Tbus  was  the  plaintiS  de- 
feated in  his  suit,  upon  the  very  point  where 
li*  might  moat  aurely  have  trusted  to  the  pro- 
tection of  tbe  Treaty  and  the  award  under  it'. 

The  convention  was  not  made  to  sanction 
MMTupt  and  illegal  agreements;  on  tbe  contrary, 
no  contracts,  by  its  eipreas  terms,  could 
fkU  within  its  provisions,  but  such  as  were  in 
S4S*]  conformity  *with  "justice,  equity,  and 
the  law  of  nations."  Upon  these  principles  the 
mnunJEsioners  were  commanded  to  decide  up- 
m  k11  the  claims  presented  to  them.  When, 
then,  they  received  and  examined  evidence  in 
re^iwrd  to  the  contract  with  Mina,  they  deter- 
mined necessarily,  in  regard  to  that  contract, 
that  it  was  in  its  origin  innocent  and  valid,  oth- 
srwise  they  could  not  have  allowed,  as  they 
lid,  the  claims  growing  out  of  it.  The  de- 
cision, therefore,  of  the  Court  of  Appeals,  that 
their  contract  was  corrupt,  that  no  claim  could 
hare  arisen  out  of  it,  and  that  the  plaintiff  in 
error  could  not  recover,  is  in  dirett  opposition 
to  the  Treaty,  Act  of  CongreBs,  and  award,  and 
in  defiance  of  that  protection  which  they  afford 
to  tbe  right  of  the  plaintiff  in  error,  as  set  up 
in  his  petition. 

I  do  not  mean  to  say  whether  the  decision  of 
Ute.  court  below  is  right  or  wrong,  but  merely 
that  it  draws  in  question  necessarily  the  effect, 
operation,  and  validity  of  the  convention  with 
Hezico,  and  of  the  award  of  the  commlssion- 
gru,  and  therefore  falls  within  the  appellate 
jmiadietion  of  this  court. 

The  following  extract  from  the  brief  of  tbe 
[Mnmsel  for  the  defendants  in  error  will  show 
tha  manner  in  which  they  stated  the  point  of 
pnisdiction. 

The  power  of  Brown,  as  Goodwin's  pro- 
rtoianal  trustee,  to  assign  Goodwin's  interest  to 
Oliver,  the  efficacy  of  Goodwin's  own  asaign- 
ment  to  Oliver,  the  construction  of  the  trusts 
of  the  deed  of  the  8th  of  May,  1841,  from  Oli- 
ver's Executors  et  al.  to  Glenn  and  Ferrine, 
thou^^  part  of  the  merits  in  the  State  court, 
Br«  supposed  to  be  no  proper  subjects  of  dis- 
snadon  nere. 

Ist.  The  petitions  of  the  plaintiff  in  error  do 
Dot  specially  set  up  or  claim  any  right  or  title 
DDC^  the  convention  with  Mexico,  or  the  Act 
aS  Congress,  or  the  award  made  in  pursuance 
of  them,  nor  does  the  court  below  decide 
Kgninat  any  such  right  or  title.  The  petitions 
deny  the  title  of  Oliver's  executors  as  assignees, 
■nd  rest  their  demands  on  the  official  character 


of  tbe  plaintiff  in  error,  as  giving  him  title  un- 
der the  insolvent  laws  of  Maryland,  and  on  the 
trusts  of  the  deed  of  the  8th  of  May,  1841,  as 
constituting  them  trustees  for  him,  being  so 
entitled,  and  tbe  decision  of  the  State  court 
turns  altogether  on  its  construction  of  those  in- 
solvent laws,  which  confer,  in  its  judgment,  no 
title  on  the  plaintiff  in  error.  Udell  v.  David- 
son, 7  How.  T71;  Smith  v.  Hunter,  7  How, 
743;  Maney  v.  Porter,  4  How.  56;  McDonogh 
V.  Millaudon,  3  How.  706;  Downes  t.  Scott,  4 
How,  E02;  Kennedy  v.  Hunt,  7  How.  5B3j 
Fulton  V.  McAffee,  18  Pet.  149;  Coons  v.  Gal- 
lagher, 15  Pet.  18;  McKenney  v.  Carroll,  12 
Pet.  66;  Crowell  v.  Randell,  10  Pet,  392;  Mont- 
gomery V.  Hernandez,  12  Wheat.  129;  WiUiama 
•v.  Norria,  12  Wheat.  117;  Hickie  v.  [*543 
Starke,  1  Pet.  9B;  Mathews  v.  Zane,  7  Wheat. 
206;  Owings  v.  Norwood,  5  Cranch,  344;  Smith 
V.  The  State  of  Maryland,  8  Cranch,  286; 
Plater  v.  Scott,  6  Gill  &  Johns.  116;  Hall  v. 
Gill,  10  Gill  &  Johns.  326;  1  Stat,  at  Large, 
334. 

2d.  The  decision  of  the  State  Court,  that 
Goodwin's  claim  did  not  pass  to  his  permanent 
trustee  on  account  of  its  illegality  and  turpi- 
tude, does  not  conflict  with  the  award,  or  Uie 
Treaty  or  Act  of  Congress  under  which  the 
award  was  passed,  becauae  the  commiasioners 
were  empowered  to  decide  nothing  hut  the  lia- 
bility of  Mexico  for  the  claims  set  up  against 
that  republic,  which  were  admitted  by  Mexico 
prior  to  the  Treaty,  but  long  after  Goodwin's 
application;  and  because  the  said  convention  or 
Treaty  of  1839,  and  the  proceedings  under  it, 
cannot  affect  the  question,  whether  tbe  insol- 
vent laws  of  Maryland  did  or  did  not  operate  in 
1817  to  transfer  the  claim  to  the  trustee  of 
Goodwin,  the  force  and  effect  of  these  laws  at 
the  time  when  Goodwin  applied  being  the  ques- 
tion before  the  court  below.  Comcgys  v.  Vasse, 
1  Pet.  212;  Sheppard  v.  Taylor,  6  Pet.  713; 
Prevail  v.  Bache,  14  Pet.  67;  Maryland  Acts  of 
1806,  ch.  110,  and  1816,  eh.  221;  Hall  r.  GiU, 
10  Gill  &.  Johns.  325, 

3d.  By  the  well-settled  law  of  Maryland,  as 
applicable  to  Goodwin's  and  all  other  applica- 
tions for  the  benefit  of  the  insolvent  laws  of 
that  period  (1817),  the  plaintiff  in  error,  as 
<  trustee  of  Goodwin  under  his  application,  took 
[  title  to  no  property,  rights,  or  claims  of  Good- 
win the  insolvent,  but  such  as  he  had  at  the 
date  of  bis  application.  At  that  period,  Goodwin 
had  no  possible  right  or  claim  against  the  gov- 
ernment of  Mexico,  which  did  not  come  into 
existence  for  several  years  afterwards,  nor 
against  the  then  existing  government  of  Spain 
in  Mexico,  which  Mina's  expedition  was  de- 
signed to  overthrow;  and  the  only  alleged  or 
possible  claim  he,  Goodwin,  then  had,  was 
against  Mina,  under  Mina's  contract  with  the 
Mexican  Company;  and  this  contract  with 
Mina,  as  the  State  Court  has  declared  by  its  de- 
cision, was  illegal,  and  created  no  right  or 
claim  in  Goodwin  which  could  or  did  pass  to 
bis  trustee,  under  his  said  application  in  1817, 
The  decision  of  the  State  Court,  therefore,  in- 
volved but  two  questions,  the  first  of  which  was, 
whether  said  contract  with  Mina  vested  any 
rights  in  Goodwin,  at  the  date  of  his  applica- 
tion in  1817,  which  passed  to  hia  trustee;  and 
the  second,  whether  the  Treaty  and  award, 
allowing  as  against  Mexico  Uift  e\uML  ol  ^^c 
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Meikan  Company,  under  its  lald  contrmct  with 
Mina,  had  anj  sarh  operation  or  retrospect,  ae 
to  that  contract,  as  to  validate  it  iu  Marjland 
BH  between  the  original  parties,  and  to  validate 
It  ab  initio,  so  as  to  vest  in  the  trustee  by  retro- 
544*]  active  rights  and  claims  under  that  'con- 
tract, which  had  no  legal  eiistenco  at  the 
period  of  Goodwin's  application.  The  first 
question,  the  defendants  in  error  will  maintain, 
is  conclusively  established  by  the  decision  of 
the  l^tate  Court,  and  is  not  open  to  inquiry  here, 
as  it  involves  nothing  but  the  decision  of  the 
Maryland  court  upon  a  Maryland  contract,  as  to 
the  righta  created  by  it,  and  the  transfer  of 
those  rights  in  I8I7  to  the  trustee  of  the  insol- 
vent. The  second,  and,  as  the  defendants  will 
maintain,  the  only  possible  question  open  here, 
will  be  as  to  the  operation  of  the  Treaty  and 
■ward.  And  aa  the  State  Court  has  not  ex- 
pressed any  specifie  opinion  as  to  the  Treaty,  or 
any  right  or  title  set  up  or  claimed  under  it,  the 
jurisdiction  can  only  be  maintained,  if  at  all,  by 
establishing  that  such  a  right  or  title  was  in- 
volved in  the  decision  of  the  question,  and  that 
the  treaty  did  so  retroact  as  to  validate  said 
contract  ab  initio,  and  vest  in  the  trustee  of 
1817  the  rights  given  by  that  contract,  which 
rights  so  vested  in  the  trustee  the  decision  of 
the  State  court  denied  him.  And  the  defendants 
in  error  will  maintain,  that  even  if  there  be  any 
■ueh  right,  title  or  privilege  specially  set  upi  or 
claimed  under  the  Treaty  as  to  give  jurisdiction, 
which  they  deny,  yet  the  Treaty  could  not  have, 
and  was  not  intended  to  have,  any  such  opera- 
tion or  retrospect.  They  will  insist  that  the 
Treaty  and  award  under  it  had,  and  could  have, 
no  other  effect,  than  to  establish  the  liability  of 
Uesico  to  pay  that  claim  under  the  Treaty,  and 
settled  nothing  but  the  validity  of  that  claim 
against  Mexico ;  and  that  by  the  award  made 
under  it  to  Glenn  and  Perrine,  the  trustees  of 
the  defendants,  the  defenilants  have  the  only 
right  or  title  set  up,  claimed,  or  obtained  under 
the  Treaty,  which  the  plaintiff  in  error  can  con- 
trovert only  by  showing  that  they  were  entitled 
to  the  claim  thus  allowed  to  the  defendants,  and 
that  the  Treaty  and  award  settled  no  rights  as 
between  the  claimants,  but  merely  the  obliga- 
tion of  Mexico  to  pay  the  claim.  They  will 
further  insist,  that  the  question,  whether  the 
original  contract  between  Mina  and  the  Mexi- 
can Company  gave  Goodwin  any  rights  which 
passed  to  his  trustee  in  ISIT,  was  a  question  of 
Maryland  law  upon  a  Maryland  contract,  upon 
which  Mexico's  subsequent  recognition  or 
agreement  to  pay  that  claim,  as  due  by  herself, 
could  have  no  influence;  that  Mexico's  subse- 
quent agreement  to  pay  the  claim  herself  had 
no  bearing  upon  the  question  as  to  what  were 
the  rights  of  Goodwin  in  Maryland,  under  the 
tiriftinnl  contract  between  Mina  and  the  Mexican 
Company;  end  the  express  waiver  by  Mex- 
ico, or  even  by  the  Spanish  government  which 
she  overthrew,  or  the  objection  of  illegality  as 
far  as  she  was  concerned,  eoiild  not  affect  the 
([iiestion  of  the  validity  of  the  original  contract 
in  Maryland,  and  under  the  laws  of  Maryland, 
545']  and  'above  all.  could  not  retrospect  so 
as  to  repeal  the  laws  of  Maryland  by  validating 
that  oriHinal  contract  ab  initio,  and  passing  the 
rights  under  it  to  the  trustee  of  1817.  And  as 
(he  result  of  the  whole,  therefore,  the  defend- 
unta  in  error  will  maintain,  that  the  decision  of 


the  State  Court  has  conclusiTeljr  tL 

original  invalidity  of  the  contract,  and  that  the 
trustee  took  no  rights  under  it;  and  that  the 
Treaty,  if  there  be  any  question  raised  under  it, 
gave  the  plaintiff  in  error  no  right,  title,  or 
privilege  which  can  affect  that  decision,  or  wu 
denied  by  the  State  Court.  Milne  v.  Hulxr,  9 
McLean,  212;  and  authorities  undar  the  Gnt 
and  second  points. 

Mr.  Justice  Oriei  delivered  the  ojdaion  of 
the  court; 

If  this  court  can  talce  jurisdiction  of  tUi 
case  under  the  twenty-fifth  section  of  the  iTudi' 
ciary  Act,  it  must  be  under  either  the  Sist  oi 
third  clause,  as  the  second  is  admitted  to  it 
wholly  inapplicable  to  it- 

1.  The  first  is,  "where  ia  drawn  in  qnestioii 
the  validity  of  a  treaty  or  statute  of,  or  u 
authority  exercised  under  the  United  Ststti, 
and  the  decision  is  against  their  validity." 

2.  The  third  is,  "where  is  drawn  in  qualimi 
the  construction  of  any  clause  of  the  Conitits- 
tian,  or  of  a  treaty  or  statute  of,  or  commianmi 
held  under  the  United  States,  and  the  ieda<m 
is  against  the  title,  right,  privilege,  or  sieinp- 
tion  specially  set  up  or  claimed  by  either  put; 
under  such  clause,"  etc. 

I.  We  have  sought  in  vain  through  the  rec- 
ord of  this  case  to  find  any  question  railed  di- 
rectly by  the  pleadings,  or  "by  clear  and  ne«*- 
sary  intendment  therefrom,"  touching  tlieTilid 
ity  of  any  treaty,  statute,  or  authority  sierdud 
under  the  United  States. 

Both  parties  claim  ceri^un  moneys  b  court 
as  assignees  of  L^de  Goodwin,  who  wutneix- 
ber  of  the  "Baltimore  Mexican  Company,"  uwl 
entitled  to  a  certain  proportion  of  the  moM,' 
itwarded  to  said  company,  as  a  just  claim  os 
the  Mexican  government.  The  validity  of  tbf 
award,  or  the  Treaty  under  which  it  wal  fflSil'' 
is  not  called  in  question  by  either  party,  as  1>°"' 
claimed  under  them.  In  order  to  ascertsio  fj' 
effect  of  certain  previous  assignments  niwlf  7 
Lyde  Goodwin,  the  history  of  the  origin  of"' 
claim  necessarily  makes  a  part  of  the  case. 

The  Treaty  and  award  are  introduced  m  • 
part  of  this  history,  as  facts  not  disputed  bT 
either  party.  The  money  being  in  court,  l""" 
the  Treaty  and  award  were  functi  officio,  anil "" 
decision  of  the  rights  of  the  claimants  v^^.^ 
can,  in  the  nature  of  the  case,  involve  the  ™"' 
ity  of  either. 

The  decision  of  the  Court  of  Appeals,  iw' 
the  original  contract  with  Mina  in  1818  did  nW 
create  such  a  debt  as  would  'pass  by  ['*;., 
the  insolvent  laws  of  Maryland,  neither  diiW". 
nor  by  implication  questions  the  validity  5'^ 
any  treaty,  statute,  or  authority  under 
United  States.  , 

That  the  Baltimore  Mexican  CompanJ.  ^ 
on  foot  and  prepared  the  means  of  a  mil'*  -^, 
expedition  against  the  territories  and  ^"^th 
ions  of  the  King  of  Spain,  a  foreign  prince  *^  , 
whom  the  United  States  were  at  pea'^^Ljid 
fact  in  the  history  of  the  case  not  disputed' r^ 
which  if  wrongfully  found  by  the  court  ^  ^c'n 
not  give  us  jurisdiction  of  the  case.  That  ■  „. 
conduct  ft  the  Company  in  making  their  ,^jp 
tract  with  General  Mina  was  a  high  i^.'r^o 
meaner,  puniiihaMc  with  fine  and  impr>»gtl 
ment  by  the  fifth  section  of  the  Act  of  tb^  j,j 
of  June,  17M,  chap.  51,  cannot  be  dispute"  | 
Howard  *■ 
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Any  ana  wbo  will  read  the  statute;  and  fhe  con- 
clusion dr&wn  therefrom  bj  the  court  below, 
that  the  contract  of  the  Company  with  Mina  in 
ISlfl,  being  founded  on  aa  illegal  trajisaction, 
was  Toid  by  the  law  of  Maryland,  where  it 
was  made,  and  passed  no  equity,  right,  or  title 
whatsoever  to  an  insolvent  asBignee  in  1B17,  in- 
TolTed  no  question  of  "the  validity  of  any  treaty 
or  atatute  of,  or  on  authority  exercised  under 
the  United  States." 

The  validity  or  binding  effect  of  the  original 
contract  with  Mina  is  neither  directly  nor  in- 
directly affirmed,  either  in  the  convention  with 
Uezico  or  in  the  award  of  the  commissioners 
under  it. 

The  fact  tbat  the  "Baltimore  Mexican  Com- 
pany" exposed  not  only  their  property  to 
capture  by  the  Spanish  vessels  of  war,  but  their 
own  persons  to  fine  and  imprisonment  by  the 
authorities  of  the  United  States,  only  enhanced 
the  justice  and  equity  of-  their  claims  against 
the  new  government  of  Mexico. 

The  original  contract  with  General  Mina  was 
a  Maryland  contract,  and  its  validity  and  con- 
struction arc  questions  of  Maryland  law,  which 
this  court  is  not  authorized  to  decide  in  the 
present  action. 

2.  We  are  equally  at  a  loss  to  discover  in  this 
record  where  or  how  "the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty  or 
statute  of,  or  commission  held  under  the  Unit- 
ed Slates,"  is  drawn  in  question  in  this  case- 
As  we  have  already  said,  both  parties  claim 
money  in  court;  and,  in  order  to  test  the  value 
of  their  respective  assignments  from  Lyde 
Goodwin,  introduce  the  history  of  the  claim 
from  its  origin. 

The  Treaty  and  award  are  facts  in  that  his- 
tory. They  were  before  the  court  but  as  facts, 
and  not  for  construction.  If  A  hold  land  un- 
der a  patent  from  the  United  Stntes  or  a  Span- 
ish grant  ratified  by  treaty,  and  his  heirs,  dev- 
isees, or  asBignees  dispute  as  to  which  has  the 
647*]  best  title  under  him;  this  does  not  'make 
•  ease  for  the  jurisdiction  of  this  court  under 
the  twenty-fifth  section  of  the  Judiciary  Act. 
If  neither  the  validity  nor  construction  of  the 

Ctent  or  title  under  the  Treaty  is  contested,  if 
th  parties  claim  under  it  and  the  contest 
■rises  from  some  question  without  or  dehors  the 
patent  or  the  treaty,  it  is  plainly  no  case  for 
our  interference  under  this  section. 

That  the  title  originated  in  such  a  patent  or 
treaty  is  a  fact  in  the  history  of  the  case  inci- 
dentiu  to  it,  but  the  essential  controversy  be- 
tween the  parties  is  without  and  beyond  it.  So 
in  this  case,  both  claim  the  money  in  court.  It 
U  m  fact  that  the  money  has  been  paid  by  the 
Bepublic  of  Mexico,  on  a  claim  which  has  been 
pronounced  just  and  equitable  by  commission- 
era  under  the  convention  of  1S39.  It  is  a  fact, 
also,  that  the  origin  of  this  claim  was  for 
arms  and  ammunition  furnished  for  an  expe- 
dition under  General  Mina,  for  the  purpose  of 
inmnrection  against  the  Spanish  government. 
It  is  a  fact,  that  the  Baltimore  Mexican  Com- 
pany, or  the  individuals  composing  it,  exposed 
themselves  to  punishment  under  the  Neutrality 
Act.  It  is  a  fact,  also,  that  afterwards,  when 
Uexieo  had  succeeded  in  establishing  her  inde- 
yesdence;  when  her  rebellion  had  become  a  suc- 
III t fill  revolution:  tbat  she  very  justly  and 
hoBorab^  made  herself  debtor  to  those  wbo 
IX  I,.  «d. 


perilled  their  property  and  persona  in  her  serr- 
vica  at  the  commencement  of  her  struggle.  It 
is  a  fact  that  though  this  claim  was  acknowl- 
edged as  a  just  debt  by  Mexico  as  early  as  1 B26, 
payment  was  never  obtained  till  after  the 
award  of  the  commissioners  under  the  conven- 
tion with  Mexico  in  IS30,  "for  the  adjustment 
of  claims  of  citizens  of  the  United  States  on 
the  Mexican  Republic."  It  is  a  fact,  that  this 
claim  thus  recognized  by  the  Mexican  Con- 
gress was  pronounced  a  just  debt  in  favor  of 
citizens  of  the  United  States  against  the  Repub- 
lic of  Mexico. 

But  whether  this  debt  of  the  Mexican  |^- 
ernment,  first  acknowledged  and  made  tangible 
OS  such  in  1825,  did  previously  exist  as  an 
equity,  a  right,  or  a  chose  in  action  capable  of 
passing  by  assignment  under  the  Insolvent  laws 
of  Maryland  in  1B17,  is  a  question  not  settled 
in  the  Treaty  or  award,  nor  involving  any  ques- 
tion as  to  the  construction  of  either,  but  aris- 
ing wholly  from  without,  and  entirety  inde- 
pendent of  either  the  one  or  the  other.  The 
Treaty  was,  that  "all  claims  Of  citizens  of  the 
United  States  found  to  be  just  and  equitable 
should  be  paid."  The  award  was,  that  this 
claim  of  the  "Baltimore  Mexican  Company," 
which  had  been  acknowledged  in  1825  as  a  val- 
id claim  by  Mexico,  was  a  just  debt,  not  a  false 
or  feigned  one,  and  ought  to  be  paid.  The 
money  is  awarded  to  be  paid  to  Glenn  and  Fer- 
rine  "in  trust  for  whom  it  may  concern."  The 
award  does  not  undertake  to  settle  the  equities 
or  rights  of  *tbe  different  persons  [*B48 
claiming  to  he  legal  or  equitable  assignees  or 
transferees  of  the  interests  of  the  several  mem- 
bers of  the  Company.  That  is  left  to  the  tri- 
bunals of  the  state  where  the  members  of  the 
Company  resided  and  the  assignments  were 
made.  In  deciding  this  question,  the  courts  of 
Maryland  have  put  no  construction  on  the  , 
Treaty  or  award,  asserted  by  one  party  to  be 
the  true  one  and  dented  by  the  other.  It  was 
before  them  as  a  fact  only,  and  not  for  the  pur- 
pose of  construction.  Whether  this  money 
paid  into  court,  under  the  award  and  first  ac- 
knowledged by  Mexico  as  a  debt  in  1825,  exist- 
ed as  a  debt  transferable  by  the  Maryland  in- 
solvent laws  in  1817,  or  whether  it,  for  the 
first  time,  assumed  the  nature  of  a  chose  in 
action  transferable  by  assignment  after  1826, 
when  acknowledged  of  record  by  Mexico,  and 
passed  by  the  assignment  of  Lyde  Goodwin  to 
Robert  Oliver,  was  a  question  wholly  dehors 
the  Treaty  and  award,  and  involving  the  con- 
struction of  the  laws  of  Maryland  only,  and 
not  of  any  treaty  or  statute  or  commission  un- 
~      the  United  States. 

is  a  conclusive  test  of  the  question  of  JU' 
risdiction  of  this  court  in  the  present  case,  that, 
■?  we  assume  jurisdiction,  and  proceed  to  con-  ' 
ider  the  merits  of  the  case,  we  find  It  to  involve 
no  qupstion  either  of  validity  or  construction 
of  treaties  or  statutes  of  the  United  States. 

But  the  only  questions  in  the  case  will  be 
found  to  be,  what  was  the  effect  of  the  appoint- 
ment of  George  M.  Gill  in  1837  as  permanent 
trustee,  under  the  Insolvent  laws  of  Maryland  of 
1805T  Was  the  void  and  illegal  contract  with 
Mina  made  in  1816,  such  a  chose  in  action  as 
would  pass  by  such  insolvent  law  in  1817T  Or 
did  it  first  become  an  assignable  claim  after  It 
was  acknowledged  by  Mexico  in  1825,  a-ii, »»  * 
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new  acquisition  of  Lyde  Goodwin  after  hi*  in- 
Bolvency,  pass  by  his  assignmeat  to  Oliver!  A 
resolutiOD  of  these  queationa,  by  or  through 
anything  to  be  found  on  the  face  of  the  Treaty 
or  award,  or  any  necessary  intendment  or  even 
possible  inference  therefrom,  is  palpably  Im- 
possible. 

The  whole  case  evidently  turna  on  the  con- 
etmction  of  the  laws  of  Ikfaryland,  and  on  facts 
connected  with  the  previous  history  of  the 
claim,  which  are  not  disputed,  and  which  are 
incidental  to  the  Treaty  and  award,  but  which 
raise  no  question  either  as  to  their  validity  or 
construction. 

This  caae  is  therefore  dismiased  for  want  of 
jurisdiction. 


Chief  Justice  Taney  stated  that,  in  his  opin- 
S4S*]  ion,  this  court  'had  jurisdiction  of  the 

SaatioQ  upon  which  the  case  was  decided  in  the 
uit  of  Appeals  of  Maryland,  and  that  their 
decision   was  erroneous,   and  ought   to   be   re- 


Ur.  Justice  Woodbair; 

I  object  to  the  form  of  the  judgment  to  be 
entered  in  this  caae,  rather  than  to  the  reaults 
of  it  to  the  parties.  By  dismissing  the  writ  of 
error  for  want  of  jurisdiction,  as  is  done  here, 
the  judgment  in  the  SUte  Court  is  left  in  full 
force;  whereas,  in  my  view,  this  court  has  ju- 
risdiction, and  should  affirm  the  judgment  in 
the  State  Court,  thus  leaving  it,  as  tilt  other 
course  does,  in  full  force,  but  on  difTercnt 
grounds.  The  consequence  to  the  parties,  by 
pursuing  either  course,  diffcra  bo  little,  that  it 
does  not  seem  necessary  to  go  into  any  elaborate 
exposition  of  the  reasons  for  this  dissent,  and  I 
shall  therefore  content  myself  with  etating  only 
the  general  grounds  for  it. 

All  that  seems  indispensable  to  give  jurisdic- 
tion to  us  in  this  class  of  cases  is,  thnt  the 
ptaintiS  in  error  should  have  set  up,  in  support 
of  hie  claim  in  the  State  Court,  some  right  or 
title  under  a  treaty  or  doings  by  authority  from 
Congress,  and  that  it  should  be  overruled  by 
the  State  Court.  See  the  twenty-fifth  section 
of  the  Act  of  1789,  I  Stat,  at  Large,  B6,  and 
various  decisions  under  it,  including  O wings  v. 
Northwood's  Lessee,  5  Cranch,  348,  and  Smith 
T.  Maryland,  6  Cranch,  3M;  2  Howard,  372. 
Here  the  appellant  set  up  in  hia  bill  a  claim  to 
money  under  a  Treaty  with  Mexico,  and  an 
award  under  it  by  commissioners  appointed  bv 
an  Act  of  CongresB,  and  the  State  Court,  in  hia 
opinion,  overruled  his  claim.  This,  in  my  view, 
gives  jurisdiction  to  us,  whether  the  State  Court 
decided  right  or  wrong.  See  Armstrong  v. 
Athens  County,  18  Peters,  295;  Miller  v.  Nich- 
olsj  4  Wheat.  311.  The  very  object  of  the 
writ  of  error  is  to  ascertain  whether  they  did 
decide  right  or  wrong,  and  the  jurisdiction  to 
make  this  revision  of  their  opinion  arises  not 
from  its  error,  but  its  subject-matter:  the  latter 
being  a  claim  set  up  under  some  United  States 
Bi'thority.  Neilson  v.  Lagow,  7  Howard,  77B. 
808 


The  next  and  only  remaining  inquiiy  foe  »e, 
supposing  that  we  have  jurisdiction,  is,  nbether 
the  State  Court  formed  a  right  eonclasian  ii 
overruling  the  claim  set  up  by  the  appellant.  I 
think  they  did.  So  far  aa  it  rested  on  autharitj 
under  the  United  States,  it  is  by  no  means  dear 
that  they  overruled  it  impropeHy,  The  eUia^ 
so  far  as  regards  the  enforcement  of  the  Tifitf 
with  Mexico,  does  not  seem  to  have  been  orn- 
ruled  'in  terms  by  the  State  Court.  That  ['SSS 
court  did  not  decide  that  the  Treaty  was  ro:- 
rupt  or  illegal,  or  in  any  way  a  nullity,  wbei 
they  held  that  the  original  contract  violiited  tlie 
laws  of  neutrality.  So  far,  too,  aa  reprda  lU 
award  made  by  the  commissioners,  thst  fht 
Baltimore  Mexican  Company  and  their  legal  rep- 
resentatives had  a  just  claim  under  the  Tratf 
for  the  amount  awarded,  it  was  not  ovemiM 
at  all. 

It  is  not  manifest,  then,  that  anything  resll; 
in  the  Treaty  or  in  the  award,  set  up  byGill,(lit 
plaintitT,  was  actually  decided  against,  bat  onlf 
something  he  claimed  to  be  there;  but  whm  Ibt 
appellants  claimed  that  he,  rather  than  otbcn, 
was  legally  entitled  to  one  ninth  of  the  nn 
awarded  to  the  Baltimore  Mexican  Ctaa^J, 
the  State  Court  seems  to  have  ovemiled  tluiL 
But  in  doing  this,  they  must  still  have  held  tk 
Treaty  itself  to  be  valid,  and  the  award  of  t^ 
commissioners  under  it  to  be  valid,  or  tb^ 
could  not  have  decreed  this  share  of  the  tisi 
to  Oliver's  executors,  as  they  appear  to  bm 
done  expressly   by   the  record. 

All  must  concede,  that  the  Stat«  Comt  ipcab 
in  its  language  againat  the  Uina  "contncf 
alone  as  illegal,  and  in  terms  do  not  inpsn 
cither  the  Treaty  or  the  award;  and  it  Iimerdr 
a  matter  of  inference  or  argument  that  eitliel 
of  these  was  assailed,  or  any  right  piDped; 
claimed  under  them  overruled.  But  it  ii  tiai 
the  court  held  that  Oliver's  executors,  rtttor 
than  the  appellant,  were  entitled  to  tJis  d™ 
furnished  by  Mexico,  and  long  subsequent  to 
Mine's  contract;  but  in  coming  to  that  ceiKln- 
sion,  they  seem  to  have  been  governed  by  tliBi 
views  as  to  their  own  laws  and  the  prrndplM 
of  general  jurisprudence.  The  Treaty  or  i"»™ 
contained  nothing  as  to  the  point  whether  & 
or  Oliver's  executors  had  the  better  right  U 
this  share,  but  only  that  the  Mexican  CraipuT 
and  their  legal  representatives  should  reeeiv* 
the  fund.     This   last   the  court   did  not  qu*' 

But  who  was  the  legal  representative  of 
Lyde  Goodwin's  share  T  Who,  by  insolvendes^ 
sates,  or  otherwise,  had  become  entitled  to  it! 

That  was  the  question  before  the  court,  and 
the  one  they  settled;  and  in  deciding  that,  they 
overruled  the  claim  of  Gill  to  be  so,  by  virtue 
of  any  authority  in  the  Treaty  or  award;  and  in 
saying  that  the  fund  should  go  to  Oliver's  ex- 
ecutors, as  best  entitled,  rather  than  Gill,  they 
did  it  under  their  own  state  laws. 

It  is  a  general  rule  for  the  state  tribunals, 
and  not  the  commissioners,  to  settle  «ny  con. 
flict  between  difTerent  claimants;  and  theuxose, 
when  disputes  exist,  is  not  for  commissioners 
to  go  further  than  act  on  the  validity  of  the 
claim,  and  dedde  •besides  the  superior  ['SSI 
rights  of  o.ie  of  the  claimants.  Prevail  v. 
Bache  et  nl.  14  Peters,  S6;  Comegys  T.  Vasse,  I 
Peters,  212;  Sheppard  v.  Taylor  et  al.  6  Pet«r», 
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me,  that  the  opinion  given  in  the  State 
.  support  of  its  judgment  is  not  entirely 
m  Bome  grounds  for  miscon^^eption,  jet 
ment  itself  appraTS  right,  and,  if  erroiie- 
;iDg  Bs  it  docs  wholly  on  the  state  laws, 
i  competent  for  us,  under  this  writ  of 

rong,  and  wrong,  too,  for  deciding  im- 
'  against   some  claim   under   a   United 

I  think,  it  haa  not  done.  In  ahort,  the 
?al  truth  appears  to  be,  that  the  State 
msidcred  the  Mina  contract  in  1817  as 
ion  of  the  Neutrality  Act  of  17W;  and 
e  when  Lyde  Goodwin  failed  in  the 
tar,  and  went  into  insolvency,  that  his 
I  the  contract,  being  illegal  and  void, 
>t  then  pass  to  his  creditors,  or  his  trus- 
Ikeir  behalf.  But  when  the  Mexican  gov- 
;,  about  IS2S,  adopted  the  contract,  and 
edged  its  liability  to  pay  those  entitled, 
-t  seems  to  have  thought  that  their  ob- 
w«8  virtually  a  new  one.  It  occurred 
lie  insolvency,  and  hence  seems  sup- 
Dt  t«  have  passed  to  the  creditors,  any 
tan  did  new  property  subsequently  ac- 
See  Insolvent  Act  of  IS05,  cb.  110, 
Consequently,  the  commissioners  held 
creditors  and  their  trustee  were  not  en- 
3  its  hcnelitB.  Goodwin  could  and  did 
uaigu  to  Oliver  his  new  rights  and  new 
eea,  for  his  share  from  Mexico.  These 
9ugh  growing  out  of  the  original  Mina 
e,  were  not  a  violation  of  the  Act  of 
■ere  honorable,  though  not  compellable, 
re  not  deemed  illegal  either  by  Mexico 
^vemment  of  the  United  States,  or  the 
iionera,  or  the  State  Court. 
I,  under  the  state  laws  doubts  seemed 
(in  deciding  on  which  was  the  proper 
t),  whether  the  original  trustee  was  not 
iDointed  in  18IT,  and  could  not  legally 
:hii  claim,  if  it  passed  to  him  thi 


in,  Gill,  the  appellant,  who 
tnutee  till  1825,  and  then  in  a  manner 
at  questionable.  4  Gill  &,  Johns.  392. 
lOwever,  was  likewise  a  point  arising 
ely  under  the  state  laws,  and  which 
not  authorized  to  decide  in  this  writ  of 

Tor  reasons  like  these,  that,  In  my  opin- 
judgment  in  the  State  Court,  so  far  as 
•d  to  any  claim  set  up  and  supposed  to 
ruled  under  any  authority  derived  from 
ited  States,  is  within  our  jurisdiction; 
bnt  that  the  State  *Court  did  not  im- 
r  OTWTule  any  such  claim  so  set  up,  and 
hat  the  judgment  in  the  State  Court 
o  be  affinued. 

Order. 

eaufle  came  on  to  be  heard  on  the  tran- 
f  the  record  from  the  Court  of  Appeals 
Western  Shore  of  Maryland,  and  was 
by  counsel^  on  consideration  whereof, 
)w  here  ordered,  adjudged  and  decreed 
court,  that  this  cause  be,  and  the  same 
,  for  the  want  of  juriadic- 


Ihb  Ukitbd  States  v.  Huoues  bt  al.  i 

THE  UNITED  STATES,''AppelIantB, 


VID  M.  HUGHES,  Robert  Sewall,  and  Frank- 
in  Hudson,  a  Minor,  by  his  Tutor,  Holmes 
lutehinson. 


1  states  t>r  pioceedlng  as  IC  II  m 


proceaa  was  bT  an  Ie 


iDlorniallon  In  tl 


....   __    ..    by   the  atlornej  tor  the 

ted  States.  A  simple  bill  in  egult;  wuuld  have 
better,  bat  this  process  being  so  In  aubstsnca, 
see  will  DOC  be  dismissed  tor  want  of  lorm. 
Individual  owuer  of  lacd  woald,  In  siich  * 
be  entitled  to  the  relief  at  having  the  patent 
9lde :  and  the  United  States,  as  a  landboldcr. 

be  entitled  to  the  Bsme. 
e  deeds  of  conveyaQCe  Qled  as  exhibits  show 
)roperty  to  have  been  sold  (or  two  thousand 
rs,  and  that  It  was  afterwards  converted  Into 
ate.  This  Is  snfflelent  to  maintain  the 
of  this  court. 


Isllc 


The  attorney  of  the  United  States  filed  an 
armation  in  the  nature  of  a  bill  in  chancery 
linst  David  M.  Hughes,  who  was  the  real 
endant,  and  also  against  Sewall  and  Hudson, 
ninal  defendants. 

)n  the  12th  of  April,  I8U,  Congress  passed 
Act  (3  Stat,  at  Large,  122)  for  the  final  ad- 
tment  of  land  titles  in  the  State  of  Louisi- 
I  and  Territory  of  Missouri. 
The  fifth  section  was  as  follows: 
'Sec.  G.  And  be  it  further  enacted,  That 
iry  person,  and  the  legal  representatives  of 
:ry  person,  who  has  actually  inhabited 
I  cultivated  a  tract  of  land  lying  in  that 
1  of  the  State  of  Louisiana  which  composed 
!  late  Territory  of  Orleans,  or  in  the  Terri- 
y  of  Missouri,  which  tract  is  not  rightfully 
imed  by  any  other  person,  and  who  shall 
;  have  'removed  from  said  State  or  [*fiS3 
rritory,  shall  be  entitled  to  the  right  of  pr«- 
ption  in  the  purchase  thereof,  under  the 
oe  restrictions,  eonditions,  provisions,  and 
;ulations,  in  every  respect,  as  is  directed  by 
!  Act  entitled  'An  Act  giving  the  right  of 
:-emption  in  the  purchase  of  lands  to  certain 
tiers  in  the  Illinois  Territory,'  passed  Febru- 
'  G,  1813."  See  2  Stat,  at  Large,  797. 
This  Act  of  1813  prescribed  the  mode  of  pro- 
ding;  that  the  party  should  make  known 
claim  to  the  register,  etc.,  etc. 
Prior  to  or  on  the  22d  of  February,  1822, 
!  John  Goodbee  presented  the  following  ap- 
i^ation  to  the  register  and  receiver  of  the 
stern  District  of  Louisiana; 
'Gentlemen^I  apply  to  become  the  purchas- 

of  a  tract  of  land  by  virtue  of  set  tie - 
nt  under  the  Act  of  Congress  of  the  12th  of 
rit,  1814,  situatfd  as  follows:   iu  the  parish 

Iberville,  principally  on  the  north  side  of 
!  Bayou  Goula,  designated  as  No.  one  by  the 
rveyor,  and  is  the  same  land  which  was  in- 
cited and  cultivated  by  Daniel  Beedle,  or  Bi- 
ile,  in  the  year  1813,  under  whose  settlement 
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I  claim  by  purdinnp.  This  land  belong!  to  the 
United  States,  and  Is  not  rightfully  claimed  bj 
nny  oilier  person;  neitlier  has  said  BidflU  re- 
moved from  the  State.  The  land  claimed  has  not 
been  tiiiivt'jed  according  to  law,  but  I  apply  for 
the  right  of  pre-emption  to  one  hundred  and 
sixty  BuperficiHl  acres,  at  tlie  price  provided  by 
law,  and  offer  proofs  of  the  f^icts  set  forth, 
"-lohn  Goodbee." 

Whereupon  the  register  and   receiver  issued 
the  following  certlQcate  and  receipts 
"No.  8." 

"The  applicant  having  proved,  to  the  satis- 
faction of  the  register  and  receiver  for  the 
Eaatem  District  of  Louisiana,  that  he  has  a 
pre-emption  right  to  the  land  claimed,  I,  in 
consequence,  certify  that  he  is  entitled  to  one 
hundred  and  sixty  superliclal  acres  of  land,  as 
applied  for;  subject,  however,  to  the  sectional 
or  divisional  lines  to  be  hereafter  run  uiider 
the  authority  of  the  United  States. 

"Sam.  H.  Harper,  Register. 

Tabruary  22d,  1822." 

lieceiver's  Office,  New  Orleans, ) 
Febniary  2eth,  1822.  J 

"Received  of  John  Goodbee  two  hundred 
dollars,  being  the  purchase  money  for  one  hun- 
dred and  sixty  superficial  acres  of  land,  in  the 
parish  of  Iberville,  designated  as  No.  1  by  the 
554*2  surveyor,  *to  which  he  has  a  pre-emp- 
tion right,  according  to  the  certiScate  of  the 
register.  No.  8,  exhibited  to  me. 

"J.  J.  McLanahan,  Receiver. 

"100  acres  ■  1  Se-lfM,  £200.  Original  filed  Otb 
Oct,  1845.  "Paul  Deblieux,  Oerk." 

Subsequently  proper  returns  of  survey  were 
made,  on  which  the  land  was  fully  described 
and  designated  as  lot  No.  1,  on  the  north  side 
of  Bayou  Goula,  or  section  54  in  township  10 
(west  of  the  Mississippi)  of  range  12  east. 

On  the  14th  of  Ttlay,  1838,  David  Michael 
Hughes  entered  this  land  as  if  it  were  a  tract 
of  public  land,  containing  17546-100  acres;  and 
on  the  IGtli  of  April,  1841,  obtained  a  patent 
from  the  United  States. 

On  the  3d  of  April,  1846,  the  receiver  gave  a 
certificnte  to  .Tolin  Goocibee,  that  he  had  re- 
ceived from  him  the  sum  of  $19.32,  the  price 
of  1546-100  acres  at  $1.25  per  acre,  that  being 
the  excess  of  the  land  beyond  the  original  esti- 
mate and  payment. 

On  the  20th  of  January,  1848,  Thomas  J. 
Durant,  Attorney  of  the  United  States  for  the 
District  of  Louisiana,  filed  in  the  Circuit  Court 
an   information   and   bill,   commencing   as   fol- 

"To  the  Honorable  the  Judges  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Fifth 
Circuit  and  District  of  Louisiana,  in  Chancery 
sitting;  Informing,  showeth  unto  your  Hon- 
ors, Thomas  J.  Durant,"  etc.,  etc. 

The  bill  then  went  on  to  narrate  the  facts  of 
the  case   as   above   set   forth. 

It  further  states,  that  on  or  about  the  14th  of 
May,  1838,  Hughes,  who  resided  near  the  town 
of  Alexandria,  Tjouisiana,  did  malce  an  applica- 
tion to  the  register  of  the  land  office  of  New 
Orleans,  to  enter  and  purchase  the  said  lot  of 
land  at  private  sale,  falsely  representing  to  the 
register  that  the  said  land  was  then  subject  to 
entry  and  sale,  and  that  he  was  by  the  said  reg- 
ister permitted  to  enter  the  said  laud,  as  if  the 
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same  was  liable  to  private  entry;  and  that  Ik, 
still  falsely  representing  the  said  land  as  sub- 
ject to  private  entry  and  sale,  did,  on  the  sune 
day,  pay  the  receiver  the  sum  of  f2\S3S,  uid 
that  there  was  issued  to  him  hy  the  raster  Uie 
usual  certificBte  given  in  such  cases.  That,  on 
the  leth  of  April,  1841,  Hughes  presented  tbe 
said  certifirate  to  the  Commissioner  of  the  Gm- 
eral  Land  Office  at  Washington,  still  falKly  irp- 
reaenting  the  land  as  subject  to  private  entry  ud 
sale,  and  that  he  had  legally  paid  for  tbe  nme, 
and  did  procure  the  commissioner  to  issne  a  jat- 
ent  to  him.  That  all  the  acta  and  dcnngi  of  tht 
register  'and  receiver  in  permitting  I'SSI 
Hughes  to  enter  and  pay  for  the  landwcndmM 
in  error,  and  were  at  the  time,  and  now,  naU  ud 
void ;  and  that  the  acts  and  doings  td  Uw  Oui- 
misaioner  of  tbe  General  Land  Office  were  tUo, 
then  and  now,  null  and  void,  became  the  lud 
had  long  before  betn  sold  by  the  United  StiW 
to  John  Goodbee,  and  that  Hughes  ii  bound, 
in  equity  and  good  Taith,  to  restore  and  give  up 
tbe  patent,  and  not  to  pretend  or  set  up  uf 
title  to  the  said  land. 

That  Goodbee  is  dead,  and  that  the  lud  it 
in  the  joint  occupation  and  settlement  of  Egb- 
ert .Sewall,  who  resides  on  it,  and  of  Franklin 
Hudson,  a  minor,  who  is  represented  by  Ul 
tutor;  and  that  tbey  pretend  to  poBsess  mSJ 
land  as  owners,  under  title  derived  from  Good- 
bee; and  that  the  said  parties  in 
ought  to  be  made  parties  to  the  p 
tbe  case. 

It  is  further  stated,  that,  so  soon  ••  the  snw 
in  issuing  a  patent  and  the  other  acts  prepuabHf 
thereto  were  discovered,  Hughes  was  request* 
to  give  up  and  restore  the  patent,  and  nein 
back  the  money  he  had  erroneously  psid  fof 
the  land,  but  refused  to  do  so;  on  the  contwTi 
he  had  commenced  suit  in  one  of  the  ita** 
courts  against  the  possessors,  who  hold  und* 
Goodbee,  to  deprive  tbem  of  the  land  by  vwU 
of  said  patent,  to  tbe  damage  and  iujur;r  oft* 
United  States,  who  are  bound  in  equity  •* 
good  faith  to  hold  harmless  all  persons  vm 
have  derived  title  from  Goodbee  from  the  «•■ 
sequences  of  errors  and  mistakes  of  their  ort 
and  their  officers,  and  particularly  from  th* 
of  the  error  in  issuing  a  patent  to  Hugbes- 

The  bill  then  charges  combination  »nd  «»■ 
federacy,  and  that  Hughes  had  refused  to  co^ 
ply  with  the  requests  made  to  him,  and  i*" 
forth  his  pretenses  tor  so  doing;  and  'be  '?■ 
fendant  Hughes  is  required  to  answer  the  >*'„ 
lowing  interrogatories;  Nos.  1,  2,  3,  4,  6,  *, '•  J 
and  10;  and  the  other  defendants  Noe.  B  »"*  Lj 

Ist,  Whether  the  said  land  was  not  entef^ 
by  David  Michael  Hughes  at  the  land  office  . 
the  United  States  in  New  Orleans,  on  the  1* 
day  of  May,  1836?  ^ 

2d.  Whether,  in  making  said  entry,  he,  t^ 
said  David  Michael  Hughes,  did  not  reprefte-< 
said  land  to  the  register  of  the  land  office  ^ 
land  that  was  then  subject  to  entry  and  priva^ 

3d.  Whether,  at  the  time  of  matdng  said  entr:^ 
he,  the  said  David  Michael  Hughes,  did  no' 
know  that  the  said  land  had  previously  beetf 
sold  by  the  United  States  to  John  Goodbee! 

4th.  Whether    he,    the    said    David    Michae.) 
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Sth.  Wlwtlier  Bsld  David  Michael  Hughes 
ma,  since  the  patent  was  procured  hy  him,  and 
ftC*]  before  the  institution  of  these  'proceed- 
igB,  been  called  upon  to  restore  and  give  up 
lid  patent  to  the  proper  officer  of  the  United 
tates,  on  the  ground  tliat  said  patent  was  erro- 
eousty  issued  and  delivered  to  him,  and  to  re- 
dTs  back  the  monef  which  he  paid  into  the 
reaaury  as  the  price  of  said  land! 

eth.  Whether  the  said  David  Michael  Hughes 
a«  not  refused  to  give  up  said  patent  nhen  so 
illed  uponT 

7th.  Whether  the  said  David  Michael  Hughes 
aa  not  commenced,  and  is  not  now  carrying 
n  proceedings  at  law  in  one  of  the  state  courts 
f  Louisiana,  to  obtain  possession  of  said  land 
jr  virtue  of  said  patent;  and,  if  yea,  in  what 
nirt,  and  who  are  the  parties  defendant  In 
lid  suitT 

Sth-  Whether,  at  the  time  of  his  procuring 
lid  patent  from  Washington,  he,  the  said 
■avid  Mictiael  Hughes,  did  not  have  informa- 
ioD,  or  did  not  have  reason  to  believe,  that  the 
aid  land  had  formerly  lieen  entered  and  paid 
n  by  John  Goodbeet 

9th.  Whether  the  said  John  Goodbee  is  now 
live;   and,  if  not,  when  did  he  die! 

loth.  Whether  the  said  David  Michael  Hughes 
id  not  know,  or  was  not  informed,  when  he 
atered  said  land,  that  the  land  was  in  possession 
f  Robert  Sewall  and  of  Franklin  Hudson;  or  did 
•  not  know  or  believe  that  it  was  in  possession 
f  some  parties  claiming  it  aa  owners,  and  of 
'liamT 

1 1th.  la  whose  possession  is  said  land  n 


ae,  and  howl 

^le  prayer  of  the  bill  was  tor  an  injunction 
9  restrain  Hughes  from  proceeding  at  law, 
pon  the  patent,  to  obtain  possession  of  the 
ind;  and  to  restrain  him  from  selling,  dispos- 
ig  of,  or  parting  with  the  same,  during  the 
endency  of  this  suit;  and  that  he  may  be  de- 


im  in  error,  and  without  right,  and  for  further 
nd  general  relief. 

Sewall  and  Hudson,  the  latter  by  his  tutor, 
aawered  the  bill,  setting  forth  their  title  de- 
lved from  Goodbee,  praying  to  be  dismissed 
rom  court  and  quieted  in  their  title. 

Hughes  demurred,  and  for  special  causea  of 
emurrer  assigned: 

lit.  That  by  the  showing  in  said  bill  this 
ourt  has  no  jurisdiction  of  the  matter  prcsent- 
d,  as  the  subject  of  controversy  between  this 
efendant  and  Sewall  and  Hudson,  iioing  all 
itizens  of  Louisiana. 

2d.  Because,  by  the  showing  in  said  bill,  the 
'nited  States,  as  complainants,  have  no  interest 
'hatever  in  the  matter  in  controversy. 

3d.  That  the  ease  made  by  the  bill  shows 
.57*)  that  Robert  Sewall  "and  Franklin  Jlud- 
on,  who  are  defendants  in  this  bill,  arc  in 
(rint  of  interest  the  only  proper  parties  to  eom- 
lain  against  this  defendant,  and  are  not  prop- 
rlj  his  co-defendants. 

4th.  Becauae,  by  the  case  made  by  the  bill, 
he  United  States  appear  to  litigate  the  private 
ights  of  one  citizen  against  another  citizen, 
Hthout  cause  or  authority  so  to  do. 

Sth.  Because  there  is  no  law  to  authorize  the 
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United  StatPB  to  invoke  the  courts  of  the  United 
States  to  repeal,  revoke  and  cancel  a  deed  for 
land  given  by  the  United  States  to  a  citizen, 
when  the  whole  price  is  acknowledged  to 
have  been  received  by  the  United  States  for  the 
land  sold. 

Sth.  Because  the  enmplaint  is  in  form  nn  in- 
formation by  the  district  attorney  of  the  United 
States  in  behalf  of  the  United  States,  and  in 
behalf  of  Sewall  and  Hudson,  for  matters 
only  cognizable  by  a  court  of  equity,  on  a  bill 
in  chancery,  at  the  instance  of  the  party  ag- 
grieved. 

7th.  Because  the  matter  asserted  as  a  pre- 
emption right  to  land  in  John  Goodbee  is  in 
law  no  right  of  pre-emption. 

8th.  Because,  if  the  right  asserted  was  origi- 
nally good  as  a  right  of  pre-emption  in  Good- 
bee, it  is  shnnn  by  the  bill  to  have  been  lost, 
and  forfeited  as  such  right,  for  want  of  timely 
payment;  and  for  many  other  defects,  etc.,  in 
said  bill  appearing. 

On  the  24th  of  January,  184D,  the  court  sus- 
tained the  demurrer  and  dismissed  the  bill. 
The. United  States  appealed  to  this  court. 

It  was  argued  By  Mr.  Crittenden  (Attorney 
General)  for  the  United  States,  and  submitted 
on  printed  argument  by  Mr.  Henderson  for  the 

Mr,   Crittenden  made   the   following  points; 

I.  That  the  court  has  jurisdiction  to  vacate 
and  cancel  the  patent  issued  to  Hughes. 

Coke,  4  Inst.  S8,  says,  that  the  Chancellor 
has  jurisdiction  to  hold  plea  of  scire  faeias  to 
repeal  letters  patent,  and  enumerates  three 
cases  in  which  the  writ  lies  for  that  purpose. 
1st.  Where  the  eame  thing  has  been  granted  to 
different  persons,  the  first  patentee  shall  have 
the  writ  to  repeal  the  second  patent,  2d.  Where 
a  grant  has  been  made  upon  a  false  suggestion. 
3d.  ^Vhere  a  thing  has  been  granted,  which  by 
law  cannot  be  granted. 

Where  anything  has  been  unadvisedly  grant- 
ed which  ought  not  to  be  granted,  the  reme- 
dy to  repeal  is  by  scire  facias  in  chancery. 
This  may  be  brought  either  on  the  part  of  the 
king,  or,  if  the  grant  is  injurious  to  a  subject, 
the  king  is  bound  of  right  to  permit  him  to 
use  bis  name  for  repealing  the  patent  in  a  scire 
facias.  3  Bl.  Com.  261;  2  lb.  34S,  348;  The 
Prince's  'case,  8  Co.  Rep,  20;  The  King  ['558 
V,  Butler,  in  the  House  of  Lords,  3  Levini,  220: 
Gumming  v,  Forrester,  2  Jac.  &  Walk.  342; 
Glcdatanes  v.  Karl  of  Sandwich,  4  Man.  & 
Grong.  1029;  Brewster  v.  Weld,  6  Mod.  229. 

In  Attorncv- General  T.  Vernon,  1  Vernon, 
281,  282.  snd'same  case,  Ibid,  387-302,  it  was 
held  that  a  bill  in  chancery  lies  to  set  aside  a 
grant  of  land.    This  was  a  case  of  purchase. 

That  a  bill  lies  is  also  decided  in  Jackson  v. 
I^wton,  10  Johns.  25;  Jackson  v.  Hart,  12 
,Tohns.  77;  Seward's  Lessee  v.  Hicks,  1  Harr.  & 
McH.  23,  which,  moreover  is  a  bill  by  indi- 
viduals. Lord  Proprietary  v.  Jennings,  Ibid, 
144;  Norwood  v.  Attorney -General,  eic  rel. 
Boiven,  2  Harr.  &  McH.  201,  213;  Smith  and 
Purviances  v.  Maryland,  ex  rel.  Yates,  Ibid. 
244.  252;  Miller  v.  Twitty.  3  Dev.  A  Bat.  U; 
1  Story's  Eq.  121,  155,  157. 

Mr,  Wirt  was  of  opinion,  that  patents  for 
land  issued  by  the  United  States  might  be  re- 
pealed either  by  scire  facias  or  bill.  Opinions, 
:tn4.     The  case  of  Jackson  v.  lAWton,  above 
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cited,  is  to  the  same  effect.  But  it  n>M.j  be  a. 
queBtion  whether  a  Bcire  faciaa  lies  in  such  a 
case,  there  being  no  statute  on  the  subject,  and 
the  patent  not  being  a  mattter  of  record.  How- 
ever that  may  be,  it  is  very  clear,  by  the  au- 
thorities above  referred  to,  that  a  bill  in  chan- 
cery lies,  which  ia  the  mode  of  proceeding 
adopted  in  this  case.  See  also  Folk's  tiesaee  v. 
Wendell,  9  Cranch,  99. 

n.  That  the  patent  ieaued  to  Hu^iea  ought 
to  be  vacated  and  canceled,  the  same  having 
been  issued  in  error,  and  without  authority  of 
law,  and  upon  false  representations  and  augges- 

The  purchase  made  by  Hughes  of  lot  No.  1 
was  by  private  entry.  This  entry  was  void, 
the  land  not  having  been  previously  offered  at 
public  Bale.  The  fourth  section  of  the  Act  of 
24th  of  ApHI,  1820  (1  Land  Laws,  224),  is  ex- 
press on  this  point.  The  patent  upon  thia  void 
entry  was  therefore  iasued  without  authority 
of  law,  and  void. 

The  evidence  to  sustain  this  point,  that  the 
land  was  not  offered  under  the  President's  proc- 
lamation of  the  11th  of  August,  1823,  is  to  be 
found  in  the  letter  of  the  register  of  the  land 
office  at  New  Orleans,  of  the  23d  of  February, 
1S46,  exhibit  G,  of  the  bill.  It  will  be  re- 
membered that  the  certificate  to  Goodbee,  al- 
lowing the  pre-emption,  is  dated  22d  February, 

1822,  and  is  signed  by  Samuel  H.  Harper,  the 
reRister,  and  that  the  price  was  paid  to  the  re- 
ceiver on  the  28th  of  the  same  month.  Now 
the  evidence  is,  "that  on  the  tract  book,  under 
the   President's   proclamation   of   Ilth  August, 

1823,  lot  No.  1,  north  side  of  Bayou  Goula,  is 
there  registered  in  the  order  of  sale,  but  op- 

Ssite  is  written,  in  the  handwriting  of  Samuel 
Harper,  the  then  register,  "sold."  Mr. 
559*]  Harper  had  previously  allowed  •Good- 
bee's  pre-emption,  and  he  therefore  marked 
the  lot  aa  sold  on  the  tract  book,  under  the  proc- 
lamation. 

But  even  if  the  land  had  been  offered  at  pub- 
lic sale,  the  private  entry  of  Hughes  was  void, 
because  the  rcf^Bter  and  receiver  had  no  author- 
ity to  sell  and  receive  the  purchase -money  of 
lands  which  had  been  already  sold.  The  lands 
authorized  to  he  sold  are  the  public  landa  of 
the  United  States.  Act  of  24th  April,  1820,  1 
T^nd  Laws,  323.  The  land  in  question  had 
become  the  property  of  Goodbee,  under  the 
Act  of  1814.  by  the  allowance  of  the  pre-emp- 
tion claim  by  the  register  and  receiver,  whose 
decision  by  the  terms  of  the  Act  is  conclusive ; 
"And  in  every  case  where  it  shall  appear  to 
the  aatisfaction  of  the  register  and  receiver, 
that  any  person  who  has  delivered  his  notice 
of  claim  is  entitled,  according  to  the  provi- 
sions of  thia  Act,  to  a  preference  in  becomint; 
the  purchaser  of  a  quarter  section  of  land,  such 
person  so  entitled  shall  have  a  right  In  cntrr 
the  snnie,"  etc.  See  Wilcox  v.  Jack.-^on.  13 
Peters.  4!I8.  The  sale  and  patent  to  Hughes 
were,  therefore,  made  and  iasued  without  au- 
thority of  law,  and  void. 

By  (h(;  demurrer,  Hu;;heB  admits  the  charge 
in  the  bill,  that  he  represented  the  land  to  be 
liable  to  entry  and  sale, 

HI.  Tlint  tlic  land  was  subject  to  pre-emp- 
tion bv  Goodbee,  and  hia  claim  thereto  proper- 
ly allowed. 

It   does   not  appear  at   what   date   Goodbee, 
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made  his  application,  it  having  no  date;  bntiti* 
certain  bis  claim  was  allowed  on  the  22d  tt 
February,  1822,  and  that  he  paid  the  purekaie- 
money  on  the  2Sth,  for  "one  hundred  aa4 
sixty  BUperQcial  acres  of  land,  in  the  parish  of 
Iberville,  designated  as  No.  I  by  the  Burveyor, 
to  which  he  nas  a  pre-emption  right,  aeeord- 
ing  to  the  certificate  of  the  register.  No.  8,  a- 
hibited  to  me."  At  the  date  of  the  paymeBt, 
it  is  therefore  clear  that  the  landa  had  been 
surveyed.  In  the  following  year  all  the  laodi 
in  the  townahip  which  had  been  nirveyed  were 
proclaimed  for  public  sale  by  the  Preaident. 

In  order  that  the  court  may  underatand  why 
the  land  was  designated  lot  No.  1,  it  is  aecei- 
sary  to  state  that,  by  the  second  section  of  tbe 
Act  of  3d  March,  1811,  the  survey  on  verr 
"authorized,  in  arranging  and  dividing  aocli 
of  the  public  landa  in  the  said  Territo^  (Or- 
leans), which  are  or  may  be  authoriEcd  to  be 
surveyed  and  divided,  as  are  adjacent  to  any 
river,  lake,  creek,  bayou,  or  watereonrte,  to 
vary  the  mode  heretofore  prescribed  bj  law, 
BO  far  as  relates  tu  the  contents  of  the  trut^ 
and  to  the  angles  and  boundary  lines,  and  t» 
lay  out  the  tracts,  aa  far  aa  practicable,  ef 
fifty- eight  polea  in  front  and  four  handnd 
and  aixty-five  poles  in  depth,  of  such  shape  *W 
bounded  by  such  lines  as  the  nature  of  tb 
country  will  render  practicable  "and  [*IH 
most  convenient,"  etc,  1  Land  Iawi,  W. 
In  the  first  surveys  made  in  Louisiana,  ttor 
fore,  the  public  lands  on  watercouraea  were  •■- 
ways  laid  out  according  to  the  mode  tbat 
directi'd,  which  was  the  ancient  French  ui 
Spanish  mode— a  narrow  front  on  a  rtrrsa. 
and  running  back  for  quantity.  The  nmebff 
of  acres  embraced  within  the  area  of  thsMM- 
ures  given,  is  one  hundred  and  sixty  acna,  * 
thereabouts.  On  the  plats,  these  lots  ■<" 
numbered  continuously,  sometimes,  where  tk> 
watercourse  was  long,  running  throu^  naiT 
townships.  In  the  township  in  which  tbe  Iwl 
in  question  is  situated,  they  are  numbered  I, 
2,  etc,  on  the  north  ^ide  of  Bayou  Goals;  ui 
1,  2,  etc,,  on  the  south  aide.  In  the  prodiX' 
tion  of  1823,  they  are  proclaimed  as  lot*  m- 
bcred  in  the  same  way,  lying  on  the  north  M<t 
south  aides  of  tbe  bayou. 

The  General  Land  Office  has  uniformly  «l- 
lowed  pre-emptions  under  the  Act  of  1814,  O 
the  land  thus  surveyed;  and  in  eases  wb*"- 
by  the  subsequent  surveys  of  the  adjacent  l»ai^ 
these  lots  have  been  found  to  contain  morilku 
one  hundred  and  sixty  acres,  they  have  sSert' 
the  pre-emptor  to  enter  the  additional  W"' 
ber  of  acrea.  Aa  having  some  bearing  <■  t^ 
see  the  first  section  of  the  Act  of  iKh  if^- 
1816  (1  Land  1mv/b,  281),  which  seems  toli*^ 
been  made  to  correct  a  construction ofttels* 
ofllce  with  respect  to  pre-emptions  nnder  "' 
acts  of  1813  or  1814,  to  be  found  in  2  I*?" 
Laws.  No.  S20,  221.  The  other  portion!  "f  * 
townships  directed  to  be  surveyed  on  tht  "al^' 
courses  were  surveyed  in  the  usual  mannf'i  "•■ 
to  sections  of  a  mile  square,  and  fraclioail  irf- 
lions,  and  these  were  connected  witt  *" 
iviit  ere  ours  e  survevs.  the  whole  forming  * 
c<jiiiifc(ed  plat.  When  this  was  do«.  "^ 
ubole  seclions,  fractional  sections,  •■*'"' 
wiTc  numbered  nnow  ns  si^clions,  theloU."?^ 
ever.  .tIso  relaitiinfj  their  original  number*'  ■? 
'""'■""■-   '•"  <\uf  particular  case,  the  land*'*"' 
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JBlpleted  pl&t  both  oh  lot  No.  1  and  sec- 
The  survey  of  the  township  on  which 

in  Queatioa  lies  waa  not  completed  un- 
When   the  HurreyB   were   completed, 

1  waB  found  to  contain  ode  hundred 
snty-five  acres,  and  for  the  additional 

of  fifteen  acres  the  parties  who  now 
ler  Goodbee  paid  the  receiver  on  the 
pril,  1846. 

)  allowanoe  of  the  pre-emption,  in  1822, 
,  M  the  repreitentative  of  Beedle,  ac- 
Jie  land  in  question,  and  the  United 
larted  with  all  their  interest  in  it.  In 
'.  Safford,  3  Howard,  461,  in  speaking 
liahility  of  lands,  held  by  purchasers 
;  United  States  who  had  not  received 
tents,  to  state  taxes  upon  them,  the 
ay,  "Lands  which  have  been  sold  by 
be  United  States  can  in  *no  sense  be 
le  property  of  the  United  States.  They 
lore  tne  property  of  the  United  States 
ids  patented. 

ind  in  qnestion  now  forms  part  of  a 
sue&r -plantation.  It  is  respectfully 
id,  that  the  decision  of  the  coml  below 
I  be  reversed. 

•Ddenon  made  the  following  points: 
Point.     This   ease   must   be   diBmisaed 
:  of  jurisdiction,  because  the  plaint  is  a 

information  by  the  District  Attorney 
United  States,  filed  in  behalf  of  the 
States,  but  not  in  the  name  of  the 
states,  and  filed  in  equity  (not  in  ad- 

.  This  in  England,  in  behalf  of  the 
night  be  proper.  The  "crown  oflicer" 
officially  and  in  his  own  name. 
Sq.  Fl.  aec  49  and  sec.  8.  But  the 
J^tee  bare  bo  such  regal  pretensions  to 
preaented. 
pndicial  power  shall  extend  to  all  cases 

uid  equity to  controversies,   to 

be  United  States  shall  be  a  party." 
J.  8.  art.  3,  sec.  2.  And  by  the  Ju- 
4ct  of  1788,  aec.  II,  the  jurisdiction  of 
nit  Court  of  the  United  States  at  com- 
r,  or  in  equity,  shall  only  be  invoked 
Tnited  States  when  the  value  in  dispute 

to  $500  or  more,  and  they  are  "plain- 
petitioners." 

9  Act  for  the  better  organization  of  the 
r  Department,  ISth  May,  1820,  sec.  1, 
t  of  the  treasury  Is  to  "superintend  all 
luits,  or  proceedings  in  law  or  equity, 
recovery  of  money,  chattels,  lands,  ten- 
or hereditaments,  in  the  name  and  for 

<rf  the  United  States."   See,  also,  sec. 

Act. 

)  Act  of  29th  May,  1830,  this  agency  is 
red  to  the  Solicitor  of  the  Treasury,  but 
mer    of    bringing    suits    remains    un- 

See  sees.  3,  5,  and  8. 
I  Point.   The  case  should  be  dismissed, 

there  is  no  appreciable  value  in  the 
longht  to  be  decreed  by  the  prayer  of 
:or,  BB  between  the  United  States  and 
idants.  The  United  States  do  not  claim 
.  hut  only  the  surrender  of  a  patent,  for 
Inghes  gave  $219.32,  and  which,  as 
nee,  he  would  receive  back  if  the  pat- 

caneeled.    Act  of  1789,  sec.  11. 

Point.  The  case  should  be  dismissed, 
there  Is  no  authority,  by  any  law  of  the 
States,  for  the  courts  of  the  United 


States  to  repeal  or  cancel  a  patent  for  land 
sold  by  the  government,  when  the  United 
States,  as  in  this  case,  show  that  they  have  nei- 
ther land  nor  money  to  gain  by  such  decree.  In 
other  words,  it  is  shown  the  United  States  have 
no  interest  in  this  suit;  but  interpose  only  as  an 
act  of  grace,  'ofliciating  only  in  the  [•5«2 
ofUce  of  prerogative.  Had  Hughes  defrauded 
the  government  of  its  lands,  the  United  States 
would  have  the  same  right  as  a  citizen  to  sue  in 
equity  to  cancel  our  title.  But  a  land  patent 
(so  called)  for  land  sold  by  the  United  States, 
is  only  a  deed  of  bargain  and  sale.  It  has  noth- 
ing of  the  grace  or  generosity  of  royal  favor.  It 
is  in  no  legal  sense  a  grant.  But  by  Acts  of 
Congress  of  2d  March,  1833,  sec.  1,  and  4th 
July,  1831,  sec.  6,  the  title  issued  is  called  a 
patent,  whether  for  lands  granted  or  sold;  yet 
it  is  only  in  virtue  of  these  qualities  of  grant 
that  it  is  in  England  the  prerogative  of  the 
crown  to  repeal  patents.  6  Com.  Dig.  tit. 
Patent,  P,  pp.  280,  281. 

But  even  there,  if  the  same  thing  be  twice 
granted,  the  scire  facias  to  repeal  shall  be  brought 
by  the  Srst  patentee,  and  not  by  the  Icing.  Ibid. 
p.  281,  P.  4. 

This  prerogative  is  of  the  common  taw.  But 
the  United  States  have  no  right  to  such  prerog- 
ative. 6  Pet.  35.  And  have  no  common  taw. 
7  Cranch,  32;  8  Pet.  658;  3  How.  104. 

The  United  States  in  selling  land,  and  Id  all 
matters  of  contract,  does  not  assert  its  sover- 
eignty, but  acts  as  a  citizen.  Q  Wheat.  607. 
Constitutional  governments  cannot  pronounce 
their  own  deeds  void  for  any  cause.  6  Cranch, 
132.  They  are  estopped  by  their  deed.  S  Cranoh, 
137.  An  innocent  purchaser  of  a  government 
may  plead  purchase  for  valuable  consideration. 
e  Cranch,  13S. 

It  is  against  public  policy,  that  the  land  offi- 
cers should  elect  their  favorite  between  two  cit- 
izens claiming  the  same  land  by  purchase,  and 
involve  the  United  States  as  a  partisan  in  the 
strife.  And  it  is  against  the  practice  of  the  land 
ofGce.  See  President  Jackson's  Instruction,  2 
Pub.  Land  Laws,  No.  60,  p.  03;  Instructions  4 
and  5,  Opin.  Attorney- General,  VoL  n.  No. 
57,  pp.  86  and  87;  Ibid.  No.  88, 

And  the  Act  of  12th  January,  182S  (Land 
Laws,  402),  which  directs  that  purchasers  of 
land  from  the  United  States,  where  the  pur- 
chase is  void  by  reason  of  a  prior  sale,  shall  be 
entitled  to  repayment  of  the  purchase  money, 
"on  making  proof,  to  the  satisfaction  of  the 
Secretary  of  the  Treasury,  that  the  same  was 
erroneously  sold,"  clearly  contemplates,  that 
the  purchaser  shall  establish  the  fact  in  some 
sufficient  manner,  and  not  that  the  department, 
as  its  duty,  shall  decide  the  fact,  and  force  its 
judgment  upon  the  purchaser. 

And  in  this  form  of  suit  Hughes  cannot  liti- 
(rate  his  rights  with  his  co-defendants,  nor  can 
have  any  decree  in  his  favor,  but  the  dismission 
of  this  plaint;  for  which  he,  by  his  demurrer, 
and  his  co-defendants  by  answer,  both  pray. 

Fourth  Point.  The  fact  is  so,  and  the  court, 
on  inspection  of  the  information  filed,  will  not 
fail  to  perceive  it,  that  the  real  'con-  [*563 
testant  parties  to  the  property  or  title  in  issue 
are  the  co-defendants  Sewatl  and  Hudson  on 
one  side,  and  D.  M.  Hughes  on  the  other.  All 
are  shown  on  the  face  of  the  bill  to  be  resldenta 
of  the  State  of  LomBianb,  iiu.i  Sft^i!&,  v  tcik- 
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dent  on  the  land  In  controversy,  Hudson  an  in- 
fant ward  of  thi:  State,  and  Hughes  a  citizen 
of  Red  River.  For  Buch  a  case  a^  this,  no  ju- 
risdiction of  parties  in  the  Circuit  Court  of  the 
United  States  obtains.  And  hence  this  case 
should  be  dismisaed. 

Fifth  Point.  If  the  United  Statss,  or  their 
attorney,  had  a  right  to  instituta  this  suit  (which 
we  deny),  jet  no  law  of  Congress  can  be  pro- 
duced to  authorize  an  (utpcal  by  the  United 
States  in  such  a  case;  and,  without  direct  legis- 
lation permits  the  appeal,  none  is  allowed.  6 
Peters,  4M-407;  11  Peters,  160;  I  Howard,  285; 
3  Howard,  104  and  317;  8  Howard,  121. 

Nor  is  it  shown  that  the  matter  in  issue  be- 
tween the  United  States  and  defendants  is  of 
value  $2,000.  And  hence  the  appeal  should  be 
dismissed. 

Sixth  Point.  But  if  this  court  Bs<4crts  juris- 
diction of  the  cause,  we  nevertheless  maintain 
the  decree  of  dismission  was  right,  not  only  for 
the  causes  shown  in  the  points  1,  2,  3,  and  4 
preceding  (which  are  all  involved  in  the  de- 
murrer), but  also  that  the  merits  of  the  case 
made  in  the  bill  are  with  the  demurrant,  be- 
oiuHc  no  valid  right  of  pre-emption  is  shown  in 
(lOnilbee  to  the  land  patented  to  Hughes. 

We  might  admit,  without  prejudice  to  our 
case,  that  what  the  land  officers  have  decided  in 
favor  of  Goodbee's  pre-emption  is  conclusive 
against  us  so  far  as  within  their  jurisdiction. 
^t  we  maintain  the  allowance  of  this  pre-emp- 
tion is  most  palpably  without  law,  and  against 
law.  Omitting  to  note  for  the  present  the  nu- 
merous blunders  of  various  descriptions  and 
misdescriptions  of  the  lands  in  controversy,  it 
ii  shown  by  the  patent,  Exhibit  E,  that  the  land 
sold  to  Hughes  is  Sec.  54,  T.  10,  R.  12,  con- 
taining I764B-1O0  acres.  And  this  is  the  tract  of 
land  said  by  the  bill,  and  by  Exhibit  D,  to  have 
'been  originnlly  described  as  lot  No.  1,  but  is 
subsequently  correctly  described  as  Sec.  54. 
We  note,  then,  first,  that  this  is  an  irregular 
section,  which  could  only  bear  the  number  54 
by  being  a  private  claim,  and  from  this  cause 
having  the  ncciuiuiliiled  number  over  the  thir- 
ty-six sections  which  compose  a  township  of 
the  public  aurveys.  Act  of  Congress.  18th  Siny, 
17S8.  SCO.  2,  Land  Laws.  60,  51;  Act  of  6th 
March,  1820,  sec.  6,  Land  Laws,  32'2.  As  an 
irrepular  section,  and  an  entire  seclion,  it  is 
fractional,  including  but  175  acres.  The  bill 
shows  this  pre-emption  was  claimed  and  no- 
corded  under  the  fifth  section  of  the  Act  of  12(h 
April,  1814  (Lnnd  Laws,  244),  which  extends 
the  Act  of  6th  February,  1813  (Land  I-aws,  225), 
!164'']  to  Louisiana.  The  claim,  'then,  in 
Louisiana  must  be  under  "the  same  restrictions, 
conditions,  provisions,  and   regulations  in  every 
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t  of  1813  is  provided.     Act 
!   than 


.  1  provides,  "that 
one  quarter  section  shall  be  sold  to  any 
dividual,  in  virtue  of  this  Act,  and  tlip  snme 
shall  be  bounded  by  the  sectional  and  diviaion- 
nl  tines."  etc.  See  Secretary  Crawford's  Opin- 
ion, 2  Land  Laws,  539,  No.  478,  that  only  a 
quarter -sect  ion  is  allowable.  And  sec.  2  re- 
quires that  the  applicant,  in  his  notice  of  claim, 
"shall  particularly  designate  the  quarter -section 
he  claims." 

On  the  law,  then,  It  is  clear  beyond  doubt  that 
the  land  officers  had  no  power  or  jurisdiction  ' 
i'nijit  pre-emptions  to  entitle  — '' —  "~  '~ 
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tional  sections,  or  to  any  quantity  ezcecdiBg  a 
divisional  quarter.  And  such  was  tbeconstrw' 
tion  of  the  Attorney-General,  in  1814,  of  this  Act. 
on  this  point.  2  Land  Iaws,  Op.  No.  220  and  Ne. 
221.  And  the  same  construction  of  this  .Vcl. 
1926,  when  extended  to  Florid*,  by  Act  of  Sd 
April,  is  adhered  to  by  the  Attorney -General  ia 
18Z6.  See  Op.  No.  330.  And  the  aame  princi- 
ple ii  decided  in  Opinion  No.  7. 

These  authorites  seem  quite  cooelusivt  thii 
the  allowance  of  this  pre-emption  was  agaiut 
the  plainest  provisions  of  the  law,  and  the  di- 
rect instructions  of  the  superior  departmoil. 
and  therefore  void.  3  How.  604,  665;  1)  Pm. 
610)  4  How.  S02. 

Seventh  Point.  The  pre-emption  waa  niit 
in  its  allowance,  because  before  surrey  of  tlw 
land,  by  which  its  number  and  ■ubdiiiaioB 
could  be  known,  or  its  allowance  validittd, 
2  Land  Laws,  No.  330. 

The  bill  alTects  to  m^ike  it  an  equitable  DWiit. 
tliiit,  n-hen  this  appliiation  waa  made  and  al- 
lowed, neither  the  applicant  nor  the  land  offinn 
knew  on  which  side  the  Bayou  Goula  this  pie- 
eniption  lay;  and  therefore  it  was  asannM  to 
lay  on  both  sides,  but  "principally  mi  tk 
north  side."  That  they  did  not  Imow  its  nm- 
her  and  sectional  division,  its  contents  aid 
quantity,  because  it  had  not  been  anmjal 
The  argument  in  the  bill,  that  these  deficia- 
cies  resulted  and  continued  from  a  delay  tt 
"connect  the  public  surveys,"  is  sheer  noDMDK. 
The  connection  of  the  surveys  doe*  not  iffcri 
the  actual  surveys  of  the  separate  parceli  ai 
divisions.  This  manifest  disregard  of  the  lav 
Is  seen  in  Exhibit  B,  which  shows  Goodbn't 
claim  to  be  in  the  County  of  Iberville,  m  tk 
Mississippi  River,  and  for  160  aerw  oactlj' 
There  is  no  townsliip,  range,  section,  or  qnu'' 
ter  section,  nor  the  Bayou  Goula,  mentiraMii 
this  registry  of  pre-emption.  And  elhihW 
Xos.  1,  2,  3,  4,  with  Sewall  and  HudEon'i  ••■ 
swer,  show  that  no  particular  tot  or  di'ia°> 
was  applied  for  or  granted;  but  only  "180  m-. 
pcrlicial  acres,"  and  this  proven  to  lie  on  Iwtb 
aides  of  the  Bayou  Goula,"  and  "the  fSM 
application  was  expressly  granted  by  the  «P'' 
ter,  "sutiject  to  the  sectional  and  divisionu 
lines  to  be  here  after  run."  Is  it  wondwf^ 
with  such  records  of  entry,  that  the  land  ibmiH 
apparently  remain  unsold ! 

But  all  this  was  palpably  and  eipK^J 
against  the  law  of  1B13,  sees.  I  and  2,  vl>i'° 
distinctly  requires  that  the  land  shall  oal.i  ^ 
claimed  or  allowed  after  survey,  and  musl  l^ 
sought  for  and  granted  by  its  specific  euh^ 
sions.  And  see  Instructions,  2  Land  La**-  F 
384,  No.  300. 

Eighth  Point.  The  alleged  pre-emptim  •»* 
clearly  void,  because  not  paid  for  by  entry.*''- 
two  weeks  Iwfore  the  period  asf^ij^ned  Iw  ^, 
public  sales,  and  therefore  forfeited.  .W  "' 
1813,  ace.  2. 

It  is  unnecessary  to  inquire  with  what  l""^ 

gence  the  land  office  might  have  regarded!^ 

numerous  and  palpable  violations  of  law  «"* 

this  pre-emption   encounters.     It  now  r«*»  " 

law,  in  contest  ivith  a  purchaser  who  liai  F*" 

i.io  ,..,>n..y  and  got  a  legal  title,  and  who  h**' 

combat  this  alleged  superior  eqilitj  % 

.    ,.,,'umsfnncp    which    may    imp«ir  "■ 

iri.t.   0.      We   know   not.   on   this  de^*; 

what  precise  time  this  land  waa  exfMi  ^ 

H<n*ai4  «' 
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lublic  NJer  but,  on  the  presumptions  of  law, 
liughea  could  not  have  entered  it  as  public 
ands,  till  after  it  was  offered  for  sale  at  public 
lutcry.  Exhibit  C  shows  us  it  was  offered 
it  public  Hali»  under  the  Presidpnt'a  procla- 
aation  of  11th  August,  1823.  And  these  in- 
[tructions  or  regulations  were  of  like  import 
vitb  those  of  Ut  January,  IB36  (2  Land  Laws, 
>.  126,  No.  SI),  and  which  last  was  in  force 
irhen  Hughes  purchased.  And  this  court  will 
presume  what  waa  required  by  the  regu- 
fttioni  to  be  done  waa  in  fact  done.  Therefore, 
Jiia  land  was  offered  for  sale  on  public  notice, 
lefore  Hughes  bought  it.  And  the  bill  shows, 
tnd  Exhibit  D  shows,  that  this  pre-emption 
ras  not  paid  for  till  3d  April,  1846,  being  ten 
re«rs  after  Hughes  bad  entered  and  paid  for  it. 
Tow,  if  Cioodbee  had  a  pre-emption  right  in 
822  to  this  tract  of  land,  the  Act  of  1813,  sec. 
'■,  expressly  forfeits  it,  if  not  entered  before  of- 
ered  for  sale  (2  Land  Laws,  p.  112,  No.  72; 
bid.  p.  lis.  No.  77).  And  the  price  must  all 
ATe  been  paid  at  the  time  of  entry,  bj  Act  of 
4tfa  April,  1820  (2  Land  Laws,  p.  384,  No. 
09).  And  If  the  land  officers  bad  anj  power 
a  indulge  Goodbee  for  part  payment  of  this 
tnd,  it  cert.iinly  could  not  lawfully  extend  to 
en  years  after  they  bad  sold  it  to  another,  and 
>r  which  delay  no  excuse  ia  given;  and  it  is 
at  pretended  the  public  surreys  were  not  con- 
ected  when  Hugnes  purchased  the  land  in 
836. 

Ninth  Point.  This  pre-emption,  as  against 
[ughes,  a  purchaser  with  legal  title,  ia  void, 
6S*]«lso,  for  vagueness, misdescription  *and 
ncertaiuty,  and  to  which  the  acts  of  the  clsim- 
nt,  more  than  those  of  the  land  officers,  con- 
ributed. 

He  had  applied  and  paid  for  100  superficial 
cf^*i  'TIQK  oa  both  sides  of  the  llayou  Goula, 
rbich  bad  no  survey,  boundary,  sectional  aub- 
ivision,  quantity,  township,  or  range,  which 
ould  identify  it,  or  give  it  specific  location. 
Saimed  as  lying  on  both  sides  of  Bayou  Goula, 
nd  registered  (see  Exhibit  B)  as  lying  on  the 
Oaaissippi  Kiver,  could  Huglies,  or  any  one, 
«  admonished  it  lay  on  the  north  side  of 
Ikyou  GoulaT  Claiming  160  acres  and  no  odd 
nndredths  or  other  excess,  who  waa  bound  to 
now  it  was  a  tract  of  17S 46-100 acres?  Claimed 
ltd  registered  by  some  careless,  unmeaning, 
aid  unauthorized  designation  of  lot  No,  1,  who 
rould  suspect  See.  64,  T.  10,  R.  12,  was  meant 
aid  intended  by  aucb  description  T 

Now,  on  this  demurrer,  we  claim  to  discrim- 
lute  as  to  what  the  record  waa  when  Hughes 
'Vrchaaed  on  the  I4th  of  May,  IS36,  and  what 
Ubaequent  conjectures,  annotations,  and  inter - 
iaeations  have  made  it. 

There  was,  then,  when  Hughes  purchased, 
«  Sec.  H,  T.  10,  R.  12,  assigned  as  Goodbee'a 
'M-emption,  nor  the  survey  or -general's  com- 
9entai7,  of  date  2Tth  May,  IS44,  that  Gnod- 
««*■  100  superficial  acres  had  increased  to 
'S4S-100,  as  per  Exhibit  A.  And  Register  Laid- 
•■w  had  not  then  discovered,  as  he  did  in  1846, 
hat  the  word  "sold,"  written  in  the  tract  book, 
ppodte  to  this  designated  lot,  meant  sold  to 
Riodbee,  rather  than  Hughes,  who  had  pur- 
based  It  ten  years  before  this  discovery.  And 
ha  penciled  name  of  "Hudson,"  in  1836,  in 
Kue  book,  but  fairly  jmpliea  that  it  was  put 
han  after  Hughes  bouglit  the  land  the  same 
<■*  h.  ed. 


year.    But  neither  of  these  is  so  remarkable  as 

that,  Goodl)ee  not  having  paid  for  the  land  up 
to  date  (1K46),  and  with  the  averment  in  the 
bill  that  the  "assigns"  of  Goodbee,  on  the  3d 
of  April,  1846,  paid  up  the  arrearage  due  on 
this  pre-emption,  yet  the  register  gives  his  cer- 
tificate of  the  same  date,  that  Goodbee,  on  the 
26til  of  February,  1822,  purchased  lot  No.  1, 
or  Sec.  64,  T.  10,  R.  12,  containing  176  46-100 
acres,  for  which  he  made  "payment  in  full,  as 
required  by  law."  White  on  the  same  date,  a» 
shown  by  the  sane  exhibit  D,  the  receiver  cer- 
tifies that  Goodbee,  on  the  3d  of  April,  ltl46, 
paid  him  S19.32,  being  residue  in  full  for  this 
same  land.  How  much  these  post  dated  cer- 
tificates, contradictions,  and  transmutations  of 
the  records  shall  receive  the  sanction  of  the 
court,  and,  by  their  retrospective  operation, 
conduce  to  deprive  Hughes  of  his  title,  is  sub- 
mitted with  but  little  apprehension  as  to  the 
conclusions  which  roust  be  arrived  at. 

The  charges  in  the  plaint,  that  Hughes  false- 
ly represented  to  the  land  officers  that  this  sec- 
tion waa  subject  to  entry,  and  'that  he  ['se? 
falsely  represented  he  was  entitled  to  have  the 
patent,  and  thua  obtained  his  title,  we  regard  an 
meaning  nothing  available  to  the  case,  though 
met  on  demurrer.  No  presumption  of  law  can 
be  entertained  that  the  land  ofScers  acted  oit 
the  verbal  representations  of  Hughes,  and  were 
BO  childishly  cajoled,  instead  of  the  evidences 
of  their  records,  and  the  laws  and  instructions 
which  guide  them  in  like  cases.  Besides,  Ex- 
hibit C  expressly  reports  this  land  to  have  been 
offered  at  public  sale,  by  the  proclamation  of 
the  President,  befoi'e  Hughes  purchased  it. 
And  to  these  acta,  which  were  the  prerequisites 
in  law  that  put  the  land  in  market,  Hughes  is 
not  charged  with  being  accessory. 

Mr.  Justice  Catron  delivered  the  opinion  of 

the  court  1 

The  Attorney  of  the  United  States  for  the 
District  of  Louiaiana,  on  behalf  of  the  United 
States,  filed  an  information  in  the  nature  of  a 
bill  in  chancery,  against  David  M.  Hughes, 
having  for  its  object  the  repeal  and  surrender 
of  a  patent  for  175  46-100  acres  of  land,  m.ide  to 
ITughes  by  the  President  of  the  United  States, 
April  16,  1841.  The  bill  proceeds  on  the 
ground  that  said  patent  was  fraudulently  ob- 
tained, being  in  violation  of  the  rights  of  Se- 
wall  and  Hudson,  deriving  title  from  John' 
Goodbee,  who  entered  the  land  as  his  pre-emp- 
tion claim  under  the  Act  of  April  12,  1814, 
paid  the  purchase  money  and  got  a  certilicatt 
of  purchase,  in  1822,  for  160  acres;  but  when 
the  public  surveys  were  executed,  the  legal  sub- 
division was  found  to  contain  15  46-100  acres 
more,  to  which  Goodhee's  right  of  pre-emption 
also  extended. 

The  validity  of  Goodhee's  entries  depends  on 
the  regulations  of  the  land-office,  made  in  pur- 
suance of  statutes  enacled  by  Congress;  and 
which  statutes  and  regulations  are  accurately 
set  forth  by  the  Attovjiey-General  in  his  argu- 
ment in  this  cause,  and  need  not  be  further 
stated  here. 

It  appears  that  in  1839  Hughes  entered  the 
same  land,  with  full  knoH-!edgc  that  those  hold- 
ing poflseaaion  under  Goodbee's  title  were  own- 
ers and  cultivating  a  augar  plantation  on  it. 
The  existence  of  Goodbee'a  mc-Biem^\.\cnv  i:\?N* 
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nnd  better  title  was  overlooked  at  the  Und  office  from    Goodbee    down    to    the    prcaent  owDen 

in  Louisiana,  where  the  entry  of  Hughes   wai  (Sewall  And   Hudson)   are  exhiuted  witb  tk 

made;   and   again  at   the   General  Lantl  OtGce  'bill,  as  a  part  thereof;  thefirstof  whidi  [*5lt 

until  after  his  patent  had  issued,  is  a  notarial  conveyance  from  Goodbee  to  Biub, 

As  the  bill  was  demurred  to,  no  dispute  can  dated  in  1822.    It  states  that  the  considentioii 

be  raised  on  the  question  of  fraud,  nor  can  any  of   $2,000   had   been   paid    for   the   land;   ud, 

doubt    exist    that    this    second    purchase    was  there  being  a  sugar -plantation  on  it,  we  asaimu 

fraudulently  obtained,  8ewall  and  Hudson  being  its  value  to  be  quite  equal  now.      As  ire  ini 

notoriously  in  posseBsion  of  the  land  as  owners  bound    by   complainant's    eJlegation   of   vtlue, 

when  Hughes  made  hia  entry  at  the  land  ofKce.  no  controversy  can  be  raised  on  the  fact.    If, 

Ist.  The  first  and  main  objection  made  for  however,  any  objection  existed,  value  could  bt 

defendant   Hughes   is,  that  this   proceeding   is  proved  here  in  like  manner  as  is  usually  done  In 

improper,  and  nili  not  lie.  cases  of  ejectment,  where  there  is  no  illegalios 

568*]    *It  is  to  be  regretted  that  this  was  not  what  the  property  in  dispute  b  worth. 

a  simple  bill  in  equity  brought  by  the  United  We  are  of  opinion  that  the  patent  to  Ifuflia 

States  against  the  defendant  Hughes,  praying  should  be   vacated  and  annulled;   and  accord- 

that  the  patent  might  be  annulled  and  surren-  ingly  order  that  the  decree  of  the  Circuit  Court 

dered  by  a  decree  in  chancery,  without  any  at-  of  the  District  of  Louisiana  be  reversed;  ud 

(empt    of   assimilating    the   proceeding   to   an  it   is   adjudged   and   decreed,   that   the  pittnt 

information  brought   by   the  Attorney -General  made  to  David  Michael  Hughes  by  the  Preii- 

on  behalf  of  the  crown,  in  England,  to  repeal  dent  of  the  United  States,  on  the  IStb  di;  of 

a   patent.     In  this   country,   the   lands   of   the  April,  A.  D.  1841,  for  175  46-100  acres  of  lud, 

United  States,  lying  within  the  States,  are  held  being  for  section  54  in  township   10  of  nm 

and  subject  to  be  sold  {under  the  authority  of  13  east,  in  the  district  of  lands  subject  to  uili 

Congress),  as  lands  may  be  held  and  sold  by  at  New  Orleans,  Louisiana,  be,  and  the  same  u 

individual  owners,  or  by  ordinary  corporations;  hereby,   vacated,   and   deolajed   null  and  tmI 

and  similar  remedies  may  be  emploj'pd  by  the  And  it  is  also  ordered  and  decreed,  that  nid 

United  States  as  owners,  that  are  applicable  in  David  Michael  Hughes  do,  within  one  calendit 

cases  of  others.     This,  we  think,  is  manifest,  month  from  the  time  of  filing  and  entering  Um 

It  was  so  held  in  the  case  of  King  et  al.  v.  The  mandate  of  this  court  in  the  Circuit  Conrt  for 

United  States,  3  How.  773.  the  District  of  Louisiana,  surrender  said  p*t- 

In  substance,  this  is  a  bill  in  equity  for  and  ent  to  the  clerk  of  the  aforesaid  Grcuit  Court, 

on  behalf  of  the  United  States,  because  of  an  who  will  certify  on  its  face  that  said  patent  ii 

injury  done  to  the  United  States  by  Hughes,  annulled   by   this   decree;    which   certifical*  I" 

the  defendant,  and  we  will  not  dismiss  it  for  will  sign  and  further  authenticate  under  tb 

want  of  form.  seal  of  his  court,  and  then  forward  said  iMtat 

By  the  Constitution,  Congress  is  vested  with  to  the  Commissioner  of  the  General  ImniOS^ 

power  to  dispose  of   the  public  lands,  and  to  at  Washington  City. 

make  all  needful  rules  and  regulations  respect-  And  it  is  further  adjudged  and  decreed,  tlat 

ing   them.     Under  existing   regulations,   Good-  said  David  Michael  Hughes  be,  and  he  is  hmbf 

bee  had  a  right  to  enter  the  land  in  dispute  in  forever  enjoined  from  prosecuting  any  suit  b 

exclusion  of  others,  and  did  so;  and  the  United  '*'*'  <"  equity  on  said  patent,  as  evidence  tt 

States,  as  owner,  having  been  paid  for  the  land,  title. 

was  bound  to  make  the  purchaser  a  title,  in  the  Order. 
same   manner   that   an   individual   would   have 

been  bound  under   similar  circumstances.  This  cause  came  on  to  be  heard  on  the  trw- 

As  the  patent  to  Hughes  is  a  conveyance  of  script  of  the  record  from  the  Circuit  Court  « 

the  fee,  the  United  States  stand  devested  of  the  United  States  for  the  Eastern  District  m 

the  legal  title,  and  therefore  cannot  fulfill  their  Louisiana,  and  was  argued  by  counsel;  oaco"^ 

I'ngagement  with  Goodbee  and  his  alienees,  to  sideration  whereof,  it  is  now  here  ordered  »M 

whom  they  stand  bound  for  a  legal  title,  until  decreed  by  this  court,  that  the  decree  of  aii 

the  grant  to  Hughes  is  annulled.  Circuit  Court  in  this  cause  be,  and  the  same » 

It  is  manifest  that,  if  the  agents  of  an  indi-  hereby  reversed;  and  this  Court,  proceeding tj 

vidual  had  been  thus  imposed  on,  the  convey-  render  such   decree   as   the   said   Circuit  Court 

ance  eould  be  set  aside  because  of  mistake  on  ought  to  have  rendered,  doth  order,  adjiidp  M^ 

part  of  such  agents,  and  fraud  on  part  of  the  decree,  that  the  patent  made  to  David  Micli«l 

second  purchaser,  in  order  that  the  first  con-  »'"ghes  by  the  President  of  the  United  Sttl», 

tract  could  be  complied  with.     Nor  can  it  be  °"  ^^\*^^^  ^f^  °}  ^P"^' ^'R- ^^^'f'.f^' 

conceived   why  the   government  should  stand  on  "■ '°  ^"7"^^'^  '?.*'^'^?"K*  ?2  east   m  thedJ»- 

a  different  footing  from  any  other  proprietor,  ""^  9^  '"""^^  «"^J^'  *°.,'?*'/„SSr'  2^1 

Hughes  has  no  right  to  complain"  for  so  soon  If""'^"''     ^''''^■"■"K     '^°   ."-^^«>^»^S,, 

as  it  was  diseoverithat  he  /ad  defrauded  the  .LTa^-.'r^/rl^t^Ta^  t'Ee  t"'Ud l^ 

government,  and  those  claiming  under  it,   his  Hughes  do,  within  one  calendar  month  from  tk« 

purchase  money  was  tendered,  and  a  surrender  time  of  filing  the  mandate  of  this  Court  in  tb" 

of  the  patent  demanded;  but  he  refused  to  re-  g^id  Circuit  Court,  surrender  said  patent  to  tit 

ceive  the  money  or  surrender  his  legal  advan-  clerk  of  said  Court;   that  the  said  clert  •'*' 

t"K«-  certify  under  the  seal  of  the  said  Court,  on  "" 

2d.   The    demurrer    having    been    sustained,  face  of  the  said  patent,  that  it  is  annulW  'J 

and  the  bill  dismissed  by  the  Circuit  Court,  it  this  decree,  and  then  transmit  the  same  to  ^' 

is  insisted  here  that  no  appeal  would  lie,  be-  Commissioner   of   the   General    Land  Offi"  r 

cans.'  the  matter  in  dispute  docs  not  appear  to  Washington    eity;    that    the    said    Daviit  * 

have  aniounted  to  92,000.    All  the  assignments  Hughes  be,  uid  he  ia  hereby  forever  enjoi'Y 

ai8  Howard  1'- 
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fron  prosecuting  any  suit  !□  Ian  or  equity  on 
uiid  patent  aa  evidence  ol  title.  And  it  is  fur- 
ther adjudged  and  decreed,  that  this  cauee  be, 
and  the  same  is  hereby  remanded  to  the  said 
Qrcuit  Court,  witli  directions  to  carry  this  de- 
eree  into  effect,  and  for  such  further  prooKpdings 
to  be  had  herein,  in  conformity  to  the  opinion 
of  this  Coiu't,  aa  to  law  and  justice  may  apper- 


THE  UNITED  STATES,  Appellants, 

THOMAS   POWER'S   HEIKS. 

Military  commandant  of  West  Florida,  no  pow- 
er to  make  grants — Power  of  district  court — 
D.  S.  title  takes  precedence,  to  complete  title 
unrecorded  in  West  Florida. 

The  tweJItb  seetloQ  ol  tbe  rcKulstlonB  of  O'Reilly 
In  1T70  required,  that  there  ehould  be  an  order  of 
mrTej,  a  proees  verbal  b;  the  surveyor  ol  Ihu 
province,  three  coplcB  of  the  plat  made  out  bv  blni, 
Mie  of  wblcb  should  be  deposited  In  thi^  office  of 
tbe  scrivener  ot  the  Bovemment,  and  Cablldo,  a 
■ecoad  delivered  to  tbe  goremor.  and  the  third  to 
the  proprietor,  to  be  annexed  to  the   titles  of  Ih'? 

M  bere  a  Brant  was  alleged  to  have  been  Issued  by 
the  Spanish  governor  ot^  t<oulslana  In  ITSl,  and 
Hie  only  evidence  ot  It  was  a  copy  taken  from  a 
BOtary's   book,    the   title   was    invalid. 

At  the  date  of  the  grant  vis..  Ist  August,  ITSl. 
the  Spealsh  goveroor  of  LouiBlana  was  only  the 
military  commandant  of  that  part  of  West  Florida 
In  which  the  lands  granted  were  situated.  He  helil 
tlw  country  by  right  of  conquest.  The  Spanish 
laws  had  not  been  Introduced  Into  the  country,  and 
tt  waa  not  ceded  to  Bpsln  by  Great  Britain  unlll 
17S3.  The  governor  bad  therefore  no  authority  to 
Rmnl  land  in  1T8I. 

Uuder  tbe  Acts  of  Coneress  of  1824  and  1844, 
the  DlHtrlct  Court  bad  no  power  to  act  upon  evl- 
4ence  of  mere  naked  possession.  nnaccomDanleil 
by  written  evidence,  conterrlnj;  or  protessfng  to 
confer,  a  title  ot  some  descrlpllon. 

Uader  the  various  acta  ot  i:ongress  relating  to 
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Iberrllle,  tbe  Perdldo,  and   the  (hlrty-flrst 
«f  north  latitude,  a  coinplete  title,  nnrecoi 
not  barred  against  the  United  States,  although  It 
la  barred  anlest  any  private  claim  derived  from 
tbe  United  States. 

THIS  waa  an  appeal  from  the  District  Court 
of  tbe  United  States  for  the  Bouthem  Dis- 
trict of  Mississippi. 

It  was  the  case  of  a  petition,  and  amended 
petition,  presented  by  the  heirs  of  Thomas 
Power  to  the  District  Court  for  the  Southern 
Diatrict  of  Uissiasippi,  tbe  first  on  the  ISth  of 
Jdiw,  1846,  and  the  latter  on  the  Ilth  of  No- 
vember, lB4e,  under  the  Act  of  1824,  as  revived 
Uld  re-enacted  by  that  of  1844,  claiming  two 
very  valuable  ialandH,  lying  off  the  coast  of 
Uie  State  of  MissiBHippi,  opposite  the  Bay  of 
KlosL 

S71*]  *The  petition  and  amended  petition, 
In  substance,  set  forth,  that,  before  tne  year 
1760,  Deer  Island  was  occupied,  with  the  verbal 
eonaent  of  the  provincial  authorities,  by  Pierre 
Imclede,  and  Pierre  Songy,  who,  on  the  Uth 
Df  September,  1760,  sold  all  their  rights  to  An- 
dr«  Jung;  that  on  the  7th  of  March,  1761,  the 
Mid  Jung  made  a  similar  sale  to  Ignace  Bron- 
Un;  and  that,  on  the  8th  of  April,  Brontin  sold 
■D  hi*  rights  to  Francisco  Caminada. 

That  afterwarda,  on  the  Ist  of  August,  1781, 

ms  It.  •«. 


Caminada,  received  a  grant  of  the  said  island 
railed  Deer  Island,  and  another  called  ^hip 
Island,  from  Bernardo  de  Galve/.,  then  Spanish 
governor  of  Louisiana,  which,  it  is  alleged,  then 
extended  to  the  east  beyond  the  said  islands,  as 
toHowB,  viz.: 

''Don  Bernardo  de  Galvez,  Knight  Pensioner  of 
the  royal  and  distinguished  Spanish  Order 
of  Charles  III.,  Colonel  of  the  Koyal 
Army,  Governor,  Attendant,  and  Inspec* 
tor-General  of  the  Province  of  Louisiana, 
etc.,  etc. 

"Considering  the  foregoing  acts  performed 
by  Don  Francisco  Caminada,  which  establish 
the  right  of  possession  which  he  has  to  the  two 
islands.  Deer  and  Ship,  situated  in  front  of  the 
coast  of  Biloxi,  recognizing  them  to  have  been 
made  out  agreeably  to  the  order  of  survey,  with- 
out causing  prejudice  to  the  neighbors  adjoin- 
ing, and  without  any  opposition  on  their  part; 
on  the  contrary,  yielding,  aa  it  appears,  their 
assistance  to  the  said  acts,  approving  them  as 
we  do  approve  them,  therefor  using  the  author- 
ity which  the  king  has  confided  to  us  (otor- 
gamos),  we  grant  in  his  royal  name,  to  the  said 
Don  Francisco  Caminada,  the  possession  of  the 
aforesaid  two  islands.  Deer  and  Ship;  that  as 
his  own  property  he  may  dispoHe  of  them,  and 
enjoy  them,  governing  himself  by  said  acts,  and 
observing  in  everything  that  which  has  been  or- 
dered for  the  settlement  of  the  subject  matter. 

"We  ^ve  these  presents,  signed  with  our 
hand,  sealed  with  the  seal  of  our  arms,  and 
countersigned  by  the  undersigned  Secretary  of 
his  Majesty  for  this  government. 

"In  New  Orleans,  on  the  1st  day  of  August, 
1781. 

"Bernardo  de  Calves. 

"By  order  of  his  EKcetlency. 

"Manuel  Andres  Lopez  de  Armesto. 

"Registered  in  book  of  records  for  said  ob' 
ject,  in  the  archives  of  my  office,  at  folio  14, 
New  Orleans,  November  8th,  1781. 

"Leonard  Marange,  Notary." 

The  above,  being  a  notarial  copy,  was  tbe 
only  evidence  exhibited  of  the  grant.    The  orig- 

•The  petition  further  stated,  that  on  ["573 
the  2d  of  December,  1806,  Prosper  Prieur,  act- 
ing as  the  testamentary  executor  of  Caminada, 
sold  the  two  islands  to  Thomas  Power,  to  whom 
the  petitioners  are  heirs. 

The  amended  petition  further  stated,  that 
Caminada  was  an  inhabitant  of  Louisiana, 
where  he  lived  and  died;  that  the  Surveyor- 
General  of  Mississippi,  acting  under  instruc 
ttons  of  the  Treasury  Department,  was  execut- 
ing, by  a  deputy,  a  survey  of  the  islands,  which 
had  not  been  completed;  but  Deer  Island  waa 
estimated  to  contain  about  two  thousand  acres, 
and  Ship  Island  three  thousand  acres;  that  the 
petitioners  had  no  knowledge  or  information  of 
any  adverse  claim  of  title,  save  and  except 
transient  and  temporary  squatters,  who  from 
time  to  time  had  occasionally  occupied  parts  ot 
each  island;  and  that  they  had  no  knowledge 
or  belief  that  the  title  was  ever  presented  by 
their  ancestor  to  any  board  of  commissi  one  r-i 
whatever. 

To  this  petition  the  district  attorney  filed  his 
the  13th  of  January,  IS4T,  and  in- 
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sifted  that  tlie  original  petition  w&b  not  filed 
within  the  time  limited  by  the  Act  of  1824  and 
the  Act  of  1S28  amendatory  thereto;  and  that, 
the  amended  petition  not  having  been  filed  un- 
til the  11th  of  November,  1M6,  the  petitioners 
nere  barred  and  precliid^'d  from  the  institution 
of  any  suit  against  the  United  States,  who  re- 
lied upon  the  Act  of  Congress  of  1828  as  limit- 
ing the  ri|;ht  to  one  year.  But  if  it  should  be 
decided  that  the  limitation  was  two  years,  as 
provided  in  the  Act  of  1S24,  they  still  insisted 
that  the  elaim  was  barred,  the  amended  petition 
cot  having  been  filed  within  two  years  from  the 

Sassaee  of  the  Act  of  1844.  The  answer  further 
enicd  the  grant  to  Caminada  in  1781,  and  the 
■ale  by  his  testamentary  executor  to  Power. 
But  if  ever  such  a  sale  was  made,  they  denied 
the  right  of  the  executor  to  make  it,  or  to  devest 
tJhe  rights  of  the  heirs  of  Caminada,  or  pass  any 
title  U>  Power.  They  know  nothing  of  the  sale 
from  Laclede  and  Songy  to  Jung,  or  of  the  sale 
to  Caminada,  and  they  required  proof  of  the 
identity  and  rights  of  the  parties  claiming. 
They  further  denied  that,  at  the  time  of  the  al- 
leged grant  in  1781,  Caminada  was  an  inhabit- 
ant of  Louisiana,  or  that  he  lived  and  died 
there,  or  that  any  order  of  survey  was  executed 
for  Caminada  previous  to  the  dkte  of  said  al- 
leged grant.  The  answer  further  stated,  that 
the  allegatiouB  in  the  petition  and  amendment 
were  not  sufficient,  if  true,  to  authorize  a  de- 
cree against  the  United  States,  and  claimed  the 
benefit  of  this  objection  in  the  same  manner  as 
if  it  had  been  relied  upon  by  a  demurrer. 

Documents  were  filed  and  evidence  was  taken, 
but  it  is  not  material  to  state  the  substance  of 
either. 

»78*]  "In  November,  1848,  the  District 
Court  decreed,  "that  the  claim  and  title  of  the 
petitioners  to  the  two  islands  or  parcels  of  land 
as  before  described  be,  and  the  same  are  hereby 
confirmed  to  them  in  full  property,  the  said 
original  grant  or  title,  in  the  opinion  of  said 
court,  being  good  and  valid,  in  virtue  of  the 
patent  therefor,  and  in  virtue  of  the  Treaty  of 
St.  Ildefonso,  between  Spain  and  France,  of 
date  October,  1800,  and  of  the  Treaty  of  Pane 
of  1803,  for  the  cession  of  Louisiana  to  the 
United  States,  and  by  the  laws  of  nations,  and 
by  the  Acts  of  Congress  hereinbefore  referred 
to,  under  which  this  court  has  cognizance  of 
said  case. 

"And  it  Is  further  adjudged  and  decreed, 
that  the  two  several  islands  aforesaid  having 
each  its  natural  boundary,  a  survey  thereof  is 
therefore  dispensed  with,  and  that  the  peti- 
tioners' title  be  confirmed  to  them  In  the  whole 
extent  of  the  natural  boundaries  of  said  islands 
respectively;  and  if.  on  investigation,  it  shall 
iippear  that  the  United  States  has  heretofore 
made  sale  of  all  or  any  part  of  said' islands, 
then,  a.t  to  such  sales,  the  title  hereby  confirmed 
shall  stand  qualified  and  inoperative  as  to  the 
specific  land  so  sold,  and,  in  place  end  stead  of 
fhe  land  so  sold,  the  petitioners  simll  be  per- 
mitted to  enter  a  like  quantity  of  land  within 
the  same  land  district,  which  may  be  subject 
to  sale  at  private  entrv." 

The  United  States  appenlpd  to  this  court. 

The  appeal  was  argued  by  Mr.  Crittenden 
(Attorncy-Oeneral)  for  the  appellants,  and  sub- 
Tuitted  upon  printed  argument  by  Ur.  Hender- 
son for  the  appellees. 
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Mr.  Crittenden  conteDd«d  Uiftt  th«  dacrw 
must  be  rcTerMd,  for  the  following  resaons: 

I.  That  on  the  1st  of  August,  17SI,  the  daU 
of  the  alleged  grant,  Ciovemor  Galvez,  had 
no  authority  to  make  the  grant  of  Ship  Island 
and  Deer  Island  to  Caminada,  the  cession  by 
Great  Britain  to  Spain  of  that  part  of  the  coun- 
try where  they  lie  not  having  been  made  untD 
the  definitive  Treaty  of  Peace  of  the  3d  of  Sep- 
tember, 1783. 

By  the  Treaty  of  Peace  of  1763,  between 
Great  Britain,  France,  and  Spain,  it  wu 
agreed  between  France  and  Great  Britain, 
"that,  for  the  future,  the  confines  between  tht 
dominions  of  his  Britannic  Majesty  and  thow 
of  his  most  Christian  Majesty,  in  that  part  of 
the  world,  shall  be  fixed  irrevocably  by  a  lio* 
drawn  along  the  middle  of  the  River  Miisii- 
sippi,  from  its  source  to  the  River  IberriUe, 
and  from  thence  by  a  line  drawn  along  tht 
middle  of  this  river  and  the  lAlcea  Maurtpu 
and  Pontchartrain  to  the  sea;  and  for  this  pnr- 
pose  the  most  Christian  'King  cedea  in  ('ST* 
full  right,  and  guarantees  to  hia  Britamje 
Majesty,  the  river  and  port  of  Mobile,  ud 
every  thing  which  he  possessea,  or  on^  t* 
possess,  on  the  left  side  of  the  River  Misbm^ 
pi,  with  the  exception  of  the  town  of  New  Ci- 
leans,  and  of  the  island  in  which  it  is  sitnitii 
which  shall  remain  to  France."  t  Clark's  lAii 
Laws,  Appendix,  2E8. 

War  having  been  declared  by  Spain  agtiiM 
Great  Britain,  in  1779,  GalveE  proceeded  vitt 
a  considerable  force  to  invade  the  British  Tori' 
tory,  and  on  the  14th  of  March,  178D,  Fort 
Charlotte,  on  Mobile  River,  capitulated  to  Ub- 
Pensacola  also  afterwards  capitulated  t«  Hm, 
on  the  9th  of  May,  1781. 

The  Treaty  by  which  Great  Britain  ced«d  tW 
Floridas  to  Spain  is  dated  the  20th  of  Jwarj, 
1783. 

The  authorities  to  sustain  the  proposition  tit, 
1  Kent,  189;  Wheat.  Elements,  672;  CUrt  T. 
United  States,  3  Wash.  104;  United  StitM  t. 
Hayward,  2  Gallis.  601 ;  Polk's  Lessee  v.  W» 
dell,  9  Cranch,  90;  Poole  v.  Fleeger,  11  Pdm. 
210;  United  States  v.  Reynes,  0  Howard,  117; 
Davis  V.  Police  Jury  of  Concordia,  lUd.  iff; 
United  States  v.  Heirs  of  D'AuUrive,  10  Hw- 
ard,  609,  decided  the  present  term. 

II.  That  there  is  no  sufficient  evideoe*  of  tt> 
execution  of  the  alleged  grant  by  Galvei,  *st 
even  if  it  were  proved,  the  claim  under  it  *>*■ 
not  be  recogni?:ed,  because  the  said  •llcp' 
grunt  was  not  presented  and  recorded  ia  p«n*' 
ance  of  the  fourth  section  of  the  Act  of  the  »* 
of  April,  1812,  entitled    "An  Act  for  ascerttil; 


the  titles  and  claims  to  lands  in  that  paltof 
rer  Mi**" 
2  SULit 


slppi  and  island  of  New  OtIpb 
Large,  715. 

in.  That  if  the  grant  to  Caminada  f" 
valid,  the  petitioners  have  shown  no  title  in^ 
it  in  Thonins  Power,  or  in  them  as  his  heir*.  •■ 
required  by  the  Act  of  1824.  The  itfi  W 
Prieur  to  I'nwer  is  not  proved,  and  if  it  «"■ 
it  ia  not  Bhown  that  Prieur  had  any  authon'J 
to  make  it. 

IV.  That  the  petitions  were  not  filed  wit"' 
the  lime  limited  by  law,  and  should  faavt  I)"* 
dismissed. 

Jlr.  Henderson,  for  the  defendanU  ia  tit"' 
made  the  following  pointsi 
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Fint  Poiiit.  The  title  of  petitioneri  reats  on 
t.  full,  complete,  and  perfei^  grant — a  patent, 
the  original  of  which  is  filed  in  this  ca»e,  and 
IB  si\t7-nine  yeajs  old.  It  wae,  and  is,  efTectire 
against  all  private  persons,  without  further 
K>nfirniation  07  the  United  States;  and  when, 
u  now,  rightfully  exhibited  against  the  United 
States,  is  equally  valid  against  them,  as  perfect 
evidence  of  private  property;  and  though  a  full 
legal  title — a  "Spanish  giant" — is  within  the 
»75*]  direct  cognizance  "of  the  first  section 
3t  the  Act  of  1^4,  and  the  proper  subject  of 
this  atatutory  jurisdiction  in  equity.  0  PetcTB, 
133. 

Second  Point.  The  title,  out  of  the  United 
3tatea,  being  perfect,  legal,  and  indefeasible, 
the  only  question  remaining  is  the  right  of  the 
petitioners  to  that  title. 

Our  first  position  on  this  point  is,  that  the 
United  States  have  no  right  or  jurisdiction  to 
try  the  question  of  title  between  the  heirs  of 
Saminado,  the  grantee,  and  the  heirs  of  Power, 
irho  claim  as  aBsignees  of  the  grantee.  That, 
irhile  It  may  be  a  matter  of  judicial  propriety 
that  the  United  States  should  require  a  prima 
facie  showing  by  the  petitioners  that  they  prop- 
srly  represent  the  "claim"  in  controversy,  yet 
Lhey  have  no  right  to  demand  an  issue  to  try 
that  question  as  between  parties  not  before  the 
Knut.  It  ii  for  the  United  States,  under  the 
law  of  1824,  to  test  the  validity  of  the  claim, 
uid  aaeertain  if  the  land  in  controversy  is  pri- 
rate  property.  The  State  tribunals,  where  the 
lands  lie,  will  adjudge  the  title  between  its  citi- 
lens.  This  inquiry  cannot  be  thus  incidentally 
invoked.     13  Peten,  376;   17  Louisiana,  47S. 

But,  as  the  attorney  of  the  United  States  in 
the  court  below  pressed  this  issue  upon  us,  it 
nay  be  necessary  we  should  sustain  it  here.  It 
Involvea  the  inquiry,  that,  as  the  petitioners 
tlaim  title  by  a  notarial  act  of  conveyance, 
made  to  their  ancestor  in  New  Orleans,  in  1806, 


proof  enough  in  this  case,  in  the  absence  of  di- 
rect evidence  of  the  last  will  of  Caminada,  and 
Df  Prieur's  appointment  to  administer  it,  to  sus- 
tain Prieur's  act  of  sale  to  Power  I 

And  on  this  point  we  assume,  that  this  act, 
being  notarial  and  authentic,  ia  quasi  judicial, 
and  will  be  presumed  to  have  been  done  by 
l^per  anthonty.  Q  Pet.  626;  3  Harr.  &  McH. 
BM;  6  Greenleaf,  US;  Civil  Code  of  Louisiana, 
£233.  And  at  the  date  of  this  sale  in  1806,  the 
locus  in  quo  formed  part  of  the  "Territory  of 

And  next,  that  this  conveyance,  being  now 
forty-four  ^ears  old,  requires  no  proof  to  au- 
thenticate its  due  and  proper  execution,  and 
that  this  rule  of  presumption  of  the  due  execu- 
tion of  the  deed  necessarily  includes  all  the 
sonconiifant  prerequisites  to  its  execution.  1 
Dreenleaf's  £v.  sec.  21,  sec.  144;  14  Mags,  267;  6 
3reen1eaf,  145;  14  Johns.  182;  10  lb.  476;  S  lb. 
16B;  2  Hawks,  233;  3  Harr.  A  McH.  5B4;  7 
U.  370;  2  How.  Miss.  819;  5  lb.  686;  6  Sm. 
*■  Mar.  284;  2  Rob.  La.  84,  86;  1  Stark.  Ev. 
*31,  332,  note;  2  Stark.  024,  notes  I,  2;  4 
Sffheat.  221;  7  Pet.  269;  2  How.  U.  S.  310; 
r  Bm.  t  Mar.  169;  B  Pet.  674. 

Third  Point.  But  if  the  presumptions  of 
*■*  in  favor  of  the  deed,  from  its  age,  etc., 
^tre  not  sufficient,  we  have,  by  the  testimony 
»1L.  ed. 


*of  Johnson  &  Janin,  proved  sufficient  (*67< 
search  for  the  mortuary  proceedings  on  Comi- 
nada's  estate,  to  lay  the  foundation  of  the 
secondary  proof  we  h^ve  offered.  1  Greenl. 
Ev.  sec.  84,  and  notes;  6  Greenl.  145;  14 
Johns.  182.  And  we  suppose  the  testimony 
of  these  witnesses,  as  to  the  lost  record — where- 
on the  Spanish  governor  (the  highest  judicial 
officer  of  the  province)  bad  several  times,  by  his 
signature,  recogaized  the  executorial  capacity 
of  Prieur — and  the  abstract  of  the  record  filed. 
with  Johnson's  deposition,  quite  satisfactory,  a> 
secondary  evidence,  that  Prieur  was  in  verity 
the  executor  of  Caminada. 

And  as  between  Catninada's  heirs  and  the 
heirs  of  Power,  the  title  of  the  latter  is  now 
good  by  prescription.  Power's  heirs  claim  title, 
with  the  original  ^ant  in  possession.  This 
claim  of  title  of  luumproved  lands  draws  after 
it  possession  commensurate  with  the  grant.  2 
Lomax's  Dig.  132;  7  Sm.  A,  Mar.  130. 

So  that  their  possession,  and  that  of  their  an- 
cestor, is  now  of  forty-four  years'  continuance, 
without  contest  or  molestation. 

For  all  these  reasons,  we  conclude  the  title 
derived  by  Thomas  Power  from  the  estate  of 
Caminada  is  good  and  valid  in  this  respect,  and 
hence  good  to  the  extent  claimed. 

Hr.  Jufltiee  Catron  delivered  the  opinion  of 
the  court: 

In  this  cose  the  petition  seta  forth  that,  be- 
fore the  year  1700,  Deer  Island  was  occupied, 
with  the  verbal  consent  of  the  provincial  author- 
ities, by  Pierre  Laclede  and  Pierre  Songy,  who 
on  the  Ilth  of  September,  1780,  sold  their  right 
of  property  thereof,  and  the  improvements 
thereon,  to  Andr^  Jung;  and  that  he  made  a 
similar  sale  to  Ignoce  Brontin;  that  said  Bron- 
tin  sold  the  same  to  Francisco  Caminada,  who 
for  a  great  length  of  time  thereafter  occupied 
said  island;  and  that  in  1806  Prosper  Pneuj, 
acting  as  the  testamentary  executor  of  Camin- 
ada, sold  to  Thomas  Power,  ancestor  of  com- 
plainants, two  islands,  known  as  Deer  and 
Ship  Islands,  for  which  two  islands  Francisco 
Caminada  received  a  complete  grant,  August 
1st,  1781,  from  Bernardo  de  Calves,  then  Span- 
ish Governor  of  the  Province  of  Louisiana, 

The  answer  denies  all  these  facts,  and  re- 
quires proof. 

This  claim  was  presented  to  the  '  District 
Court  for  the  first  time,  never  having  been  laid 
before  a  board  of  commissi  oners,  or  any  step 
taken  in  regard  to  it,  previously  to  its  exhibi- 
tion with  the  petition,  June  15th,  1S46. 

In  the  District  Court  it  was  held  that  the 
f^ant  for  both  islands  was  valid,  and  a  decree 
was  rendered  against  the  United  States. 

•No  evidence  was  introduced  to  prove  ['BTT 
that  such  grant  had  been  made,  other  than  a 
Spanish  copy  certified  by  a  notary,  from  the 
Spanish  records  in  his  office.  The  notarial  record 
purports  to  have  been  made  November  8th,  1781. 
This  copy  recites  that  it  was  founded  on  a  peti- 
tion of  Caminada,  asking  for  the  grant  in  con- 
sideration of  acts  performed  by  him,  and  was 
made  out  agreeably  to  an  order  of  survey  and 
proces  verbal,  with  the  assent  and  assistance  of 
the  neighbors;  which  survey  and  proces  verbal 
the  governor  approves,  and  on  these  proceeds 

Assuming  that  the  Spanish  regulations  had 
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been  adopted  in  Florida,  then  the  rule  govern- 
ing surveyors,  existing  in  17S1,  is  found  in  the 
twelfth  regulation  of  O'Reilly  of  1770.  It  re- 
quires the  acts  to  be  done  which  are  recited  in 
ibe  grant,  and  directs  that  three  copies  shall  be 
made  of  the  plot  and  proces  verbal  b;  the  but- 
vejor  of  the  province,  one  of  which  shall  be 
deposited  in  the  office  of  the  scrivener  of  the 
government,  and  Cabildo;  another  shall  be 
delivered  to  the  governor,  and  a  third  to  the 
proprietor,  "to  be  annexed  to  the  titles  of  the 

Nothing  of  the  kind  here  appears.  The  only 
I'videncc  IS.  that  the  grant  was  recorded  on  the 
notary's  books,  whether  in  the  proper  office,  to 
which  a  copy  of  the  plan  of  survey  and  proces 
verbal  should  have  been  returned,  according  to 
O'Reilly's  regulation,  does  not  appear,  although 
we  suppose  it  was  the  proper  office,  where  one 
I'Opy  should  have  been  deposited  by  the  sur- 
veyor; yet  no  authority  existed  for  recording 
the  grant  there,  so  far  as  we  are  informed;  and 
if  there  had,  no  complete  title  was  recorded, 
as  such  title  had  to  be  accompanied  by  the  plot 
and  proces  verbal,  describing  the  land  granted. 
On  this  unsupported  and  mutilated  copy  alone 
the  decree  of  the  District  Court  is  founded. 

Our  next  inquiry  is,  whether  Galvez,  who 
purports  to  have  made  the  grant,  had  power  to 
do  so  on  the  1st  of  August,  17S1. 

1.  By  the  lows  of  nations,  in  all  cases  of  eon- 
quest,  among  civilized  countries,  having  estab- 
lished laws  of  property,  the  rule  is,  that  laws, 
usages,  and  municipal  regulations  in  force  at 
the  time  of  the  conquest  remain  in  force  until 
changed  by  the  new  sovereign.  And  this  raises 
the  question  of  fact,  whether  the  King  of  Spain 
had  changed  the  laws  of  England  existing  in 
the  province,  by  virtue  of  which  the  public  do- 
main could  be  granted  to  private  owners,  as 
early  as  August  1st,  17S1,  and  in  their  stead 
adopted  the  laws  of  Spain  prevailing  in  Louisi- 
ana; as,  if  the  Spanish  King  had  not  done  so, 
his  officers  had  no  power  to  grant.  Having 
nothing  to  govern  us  in  ascertaining  this  fact 
but  the  history  of  Florida  and  of  Its  conquest 
by  Spain,  it  becomes  necessary  to  examine  that 
.>78*]  history,  in  so  *tar  as  the  same  may  be 
judicially  noticed,  and  has  any  bearing  on  the 
claim  before  us. 

It  was  first  discovered,  inhabited  and  gov. 
erned  by  France  as  part  of  Louisiana,  and  by 
that  power  ceded  to  Great  Britain.  By  the 
Treaty  of  Peace  of  1763,  the  boundary  between 
France  and  Great  Britain  was  declared  to  be 
through  the  Iberville.  I-akes  Maurepas  and 
Pontchnrtrain  to  the  sea;  and  the  French  king 
ceded  the  river  and  port  of  Mobile,  and  every. 
thing  he  possessed  on  the  left  side  of  the  River 
Mississippi,  with  the  exception  of  the  town  of 
New  Orleans,  and  the  island  on  which  it  is  situ- 
ated. Deer  nnd  Ship  Islands  were  therefore  in. 
eluded  in  this  ecsslon  to  Great  Britain. 

The  King  of  Spain,  by  another  article  of  the 
same  treaty,  ceded  to  Great  Britain  Florida, 
with  the  tort  of  St.  Angustine.  and  the  Bay  of 
Fensncola,  as  well  as  all  that  ^Ipain  possessed  on 
the  continent  of  North  America  to  the  oast  or 
southeast  of  the  Diver  Mississippi. 

In  17(13  the  kinc  of  Great  Britain  by  procla- 
mation created  the  governments  of  East  and 
West  Florida.  The  government  of  West  Florida 
wtM  bounded  to  the  southward  by  the  Gnlf 
830 
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of  Mexico,  including  all  islanda  within  «ii 
leagues  of  the  coast,  from  Appalachicola  to 
Lake  Pontchartrain;  to  the  westward  by  the 
Mississippi,  Lakes  Pontchartrain  and  Maure- 
pas; to  the  north  by  the  thirty-first  degree  of 
north  latitude;  and  to  the  east  by  the  River 
Appalachicola.  In  1764,  the  northern  line  of 
Florida  was  extended  by  Great  Britain  from 
the  Appalachicola,  at  the  thirty-firat  degree,  to 
the   mouth   of   the   Yazoo,   on   the   UisBiasippi 

Unxaga,  having  been  appointed  Captain-Gen- 
eral of  the  Caraccas,  was,  by  a  royal  acbednlt 
of  the  10th  of  July,  1776,  directed  to  soiTendrr 
provisionally  the  government  and  intendaucj 
of  Louisiana  to  Bernardo  de  Galvez,  colonel  of 
the  regiment  of  Louisiana. 

Spain  having  declared  war  against  Great 
Britain  on  the  8th  of  May,  1779,  on  the  Sth  d 
July  following  a  royal  schedule  was  issued,  »- 
thorizing  the  Spanish  subjects  in  the  Indict  ta 
take  part  in  the  war. 

With  the  official  account  of  the  rupture,  Gd- 
vei,  who  had  hitherto  from  July  1,  1777,  exer- 
cised the  functions  of  governor  pro  tempore, 
received  the  king's  commission  of  goverso' 
and  intendant.  The  commission  is  dated  Stl 
May,  1770,  the  day  of  the  declaration  of  wir, 
and  is  confined  to  the  Province  of  Louiaiani. 

Galvez,  on  receipt  of  this  commission,  dela- 
mined  to  attack  the  British  possessions  in  Ui 
neighborhood,  and  accordingly  did  so.  On  tlie 
21st  of  September,  1779,  Baton  Rouge,  Nsteko:. 
*and  other  posts  in  the  same  part  of  [*SI* 
the  country,  capitulated  to  bini. 

Hit  success  was  rewarded  by  k  irmir'*™* 
of  brigadier-general,  17S0. 

Early  in  January,  1780,  be  proceeded  to  it- 
tack  Fort  Charlotte,  on  the  Mobile  Km, 
which  capitulated,  14th  March,  1780.  Shiwtlj 
afterwards  he  proceeded  to  attack  PenB«o)l»- 
but  his  transports  having  been  dispersed,  ad 
some  of  them  lost  by  a  storm,  he  went  buk  to 
Havana,  whence  he  had  set  out. 

In  1781,  he  waa  promoted  to  the  riak  of 
mariscal  de  campo. 

On  the  28th  of  February,  1781,  he  left  Ei 
vana,  again  to  attack  Fensacola,  and  en  tk 
9th  of  March  landed  his  troops,  and  on  th?  M 
of  May  the  British  forces  capitulated.  By  'i 
press  terms  of  the  capitulation,  the  ■Inl' 
province  of  West  Florida  was  surrendered  W 
.'^pain;  Don  Arthur  O'Neil,  an  Irish  oiSrer  I" 
the  service  of  Spain,  was  left  in  conunsml '' 
PenSBcola.  I 

The  alleged  grant  by  Galvei  to  C»niiB«^ 
bears  a  sub.sequcnt  date,  viz.;  New  Orleaw,  '•■ 
August,  1781 ;  less  than  three  months  after  tk 
capitulation  of  Pensarola. 

In  the  caption  of  the  grant,  Galvez  i»  rtjl^ 
Colonel  of  the  Royal  Army,  Governor  iwi  I"' 
tendant  of  the  Province  of  Txmisiana. 

Mnznnce,  who  certifies  the  copy  as  rep''"" 
in  his  office,  was  appointed  clerk  of  the  Ciii^^- 
1st  January.  1770,  and  held  the  offiee  u*'" 
January,  17R3, 

The  preliminary  articles  of  peace  bet*"" 
Spain  and  Great  Britain  were  signed  at  P»*- 
20lh  .January,  1783.  By  the  third  article!'* 
stipulated  that  "His  Britannic  Majesty  l" 
cede  to  His  Catholic  Majesty  East  Florida,  s*" 
His  said  Catholic  Majesty  wiU  retaia  ** 
Florida." 

11- 


If)50 


Tbe  United  States  t.  Poweb's  Heirb. 


S7« 


At  the  dmte  of  the  gnat,  Spain  held  in  mili- 
tary occupation  the  country  to  the  cast  of  the 
island  of  Orleans,  under  the  capitulation  of 
Pensacola,  liable  to  be  devested  by  reconquest 
or  surrender  by  a  treaty  of  peace. 

Nothing  is  found  in  these  historical  details 
indicating  th&t  the  Spanish  laws  had  been  in- 
troduced into  Florida,  and  superseded  those  of 
England,  uid  that  civil  power  had  been  Tested 
in  GalTCZ  to  grant  lands.  As  this  could  only 
be  done  directly  by  the  Icing,  all  presumptions 
are  opposed  to  such  supposition.  The  grant 
purports  to  have  been  made  irithin  eighty 
days  after  the  capitulation  of  Pensacola;  a 
time,  at  that  day,  hardly  sufficient  to  have 
heard  from  Spain,  after  the  account  of  the 
capitulation  reached  there,  had  there  been  no 
hostile  British  fleet  intervening  to  intercept  in- 
tercourse. But  what  would  seem  to  be  con- 
cliTSive  of  the  fact  is,  that  Galvez  did  not  as- 
S80*]  sume  to  grant  'by  any  new  authority, 
but  did  so  under  his  commission  as  Governor 
of  Louisiana;  and  aa  this  bore  date  before  the 
conquest,  and  did  not  extend  to  Florida,  no 
such  power  could  be  exercised  by  force  of  that 
commission.  And  not  having  power  to  grant 
merely  as  a  military  officer  in  command,  the 
grant  could  not  be  made  by  him,  and  is  void. 
Nor  can  we  suppose  that  Galvei  made  any 
grant  of  the  date  of  August  1,  17B1,  as  such  as- 
siunption  would  be  a  reproach  on  his  high 
standing  and  intelligence. 

2.  The  grant  having  no  force,  the  next  ques- 
tion is,  whether  complainants  have  shown  any 
equity  entitling  them  to  a  decree.  As  to 
Drer  Island,  it  ia  alleged  that  those  under 
whom  Caminada  claimed  had  possession  by 
verbal  permission  from  government  for  many 
years  imdcr  France  and  Great  Britain.  But, 
no  proof  of  the  fact  was  made;  and  if  there 
had  been  anch  proof,  it  would  be  of  no  value, 
as  the  rKstrict  Court  did  not  possess  power  to 
act  on  evidence  of  naked  pos  seas  ion  unac- 
comiMinled  by  written  evidence  conferring,  or 
rofessing  to  confer,  a  title  of  some  descrip- 


tion. 


As  reapaeta  Ship  Island,  it  is  not  pretended 
that  any  «qiiitable  claim  to  it  existed  antece- 
dent to  the  date  of  the  grant. 

3.  II  we  had  found  this  to  be  a  legal  and  per- 
fect title,  then  the  rule  laid  down  in  the  case  of 
Keynes,  at  the  last  term,  would  apply,  and 
compel  us  to  dismiss  the  petition  for  want  of 
JDrisdiction,  because  the  Act  of  1824  did  not 
confer  power  on  the  district  courts  to  decide 


perfect  grant*;  bnt  aa  a  mutilated  title  paper  is 
here  set  up,  unaccompanied  by  a  plan  of  sur- 
Tey  and  proeea  verbal,  which  the  grant  refers 
to  as  a  part  thereof,  and  as  an  equity  standing 
in  advance  of  the  grant  is  relied  on  by  the  peti- 
tion to  one  of  the  islands,  it  is  our  duty  to  act 
on  the  mutilated  title,  and  on  the  assumed 
equity,  and  ascertain  whether  the  claim  as  set 
torth  by  complainants  can  be  sustained. 

We  cannot  declare  in  advance,  that  there  is 
BO  equity  in  the  pretensions  set  up  by  com- 

Slunanta,  as  the  Act  of  1624  imposes  on  us  the 
nty  "^  hear  and  determine  all  questions  aris- 
ing in  the  cause  relative  to  the  title  of  the 
dfUmanta;"  that  is  to  say,  in  all  cases  where 
the  title  WHS  not  perfect  according  to  the  laws 
€f  Spain,  when  our  government  acquired 
Loniaiana.  and  by  «  finaT  decree  to  settle  and 


determine  the  question  of  validity  of  title. 
And  this  must  be  done,  regardless  of  the  fact 
whether  the  equity  set  up  be  weak  or  strong  in 
our  judgment. 

In  the  case  «f  Reynes  there  was  a  perfect  and 
formal  Spanish  grant  set  forth  by  complainant, 
and  admitted  to  exist  as  set  forth  by  the 
United  States;  and  the  only  question  was, 
whether  jurisdiction  in  the  Spanish  government 
was  wanting  over  the  •country  wbere  [*581 
the  land  lies  at  the  time  the  grant  bears  date. 
No  question  arose  on  the  face  of  that  title,  but 
on  tne  extraneous  fact,  that  the  laud  lay  be- 
yond the  Spanish  jurisdiction.  The  cases  are 
widely  different. 

4.  It  was  earnestly  insisted  in  argument,  that 
this  claim  is  barred,  because  it  had  not  been 
recorded  as  prescribed  by  Congress.  And  as 
this  question  is  prominently  presented  in  the 
record,  and  has  been  fully  examined,  it  is 
deemed  proper  to  decide  it. 

By  the  first  section  of  the  Act  of  the  26th  of 
March,  1804  (1  Land  Taws,  112),  "all  that  por- 
tion of  country  ceded  by  France  to  the  United 
States  under  the  name  of  Louisiana  which  lies 
south  of  the  Mississippi  Territory,  and  of  an 
east  and  west  line  to  commence  on  the  Missie- 
sippi  River  at  the  thirty-tUrd  degree  of  north 
latitude  and  to  extend  west  to  the  western 
boundary  of  the  said  cession,  shall  constitute  a 
territory  of  the  United  States  under  the  name 
of  the  Territory  of  Orleans." 

The  limits  to  the  east  from  the  Mississippi 
River  extended  to  the  Perdido,  that  river  hav- 
ing been  claimed  bjf  the  United  States  as  the  - 
boundary  of  Louisiana  on  the  east  from  the 
execution  of  the  Treaty  of  Cession. 

By  the  Act  of  the  2d  of  March,  1806  (1  Land 
Laws,  122),  "An  Act  for  ascertaining  and 
adjusting  the  titles  and  claims  to  land  within 
the  Territory  of  Orleans  and  District  of  Louis- 
iana," the  Territory  of  Orieans  was  to  be  laid 
off  into  two  districts,  in  such  manner  as  the 
President  should  direct,  in  each  of  which  he 
should  appoint  a  register,  who,  together  with 
two  other  persons  to  be  by  him  also  appointed, 
should  be  commissioners  for  the  purpose  of  as- 
certaining the  rights  of  persons  claiming  under 
any  French  or  Spanish  grant,  or  under  the 
first  two  sections  of  the  Act.  The  first  section 
applies  to  claims  under  any  duly  registered 
warrant  or  order  of  surrey  obtuned  from  the 
French  or  Spanish  government.  The  second  ap- 
plied to  persons  who,  with  permission  of  the 
proper  Spanish  officer,  and  in  conformity  with 
the  laws,  usages,  and  customs  of  the  Spanish 
government,  had  made  an  actual  settlement  on 
a  tract  of  laud  not  claimed  by  virtue  of  the 
preceding  section. 

The  sot  further  provides,  that  every  person 
claiming  lands  by  virtue  of  any  legal  Fronch  or 
Ppanish  grant  made  and  completed  before  the 
Ist  of  October,  1800,  may,  and  every  person 
claiming  lands  by  virtue  of  the  first  two  sec- 
tions of  the  act,  or  by  virtue  of  any  ^rant  or 
incomplete  title  bearing  date  subsequent  to  the 
1st  of  October,  1800,  shall,  before  the  1st  of 
March,  1806,  deliver  a  notice  to  the  register, 
stating  his  claims,  together  with  a  plat,  and  de, 
liver  to  the  register  for  the  purpose  of  being 
recorded  every  grant,  order  of  survey,  deed, 
conveyance,  'or  other  written  evidentse  t*&** 
of  his  claim.     Provided  ttisA.  -B^ieTe  Xva^ft  ».t(l 
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claimed  bf  virtue  of  a  complete  French  or 
Spaaieh  grant,  it  ihall  not  be  neeeBsaiy  to  haTe 
any  other  evidence  recorded  except  the  original 
grant  or  patent,  and  the  warrant,  or  order  of 

iurve;,  and  the  plat,  but  the  other  evidence 
Bbould  be  deposited  with  the  register;  "and  if 
such  person  shall  neglect  to  deliver  sneh  notice 
in  writing  of  his  claim,  together  with  a  plat  as 
aforesaid,  or  cause  to  be  recorded  such  written 
evidence  of  the  same,  all  his  rights,  so  far  as 
the  same  is  derived  from  the  first  two  sections 
of  this  act,  shall  become  void,  and  thereafter 
for  ever  be  barred;  nor  shall  any  incomplete 
grant,  warrant,  or  order  of  survey,  deed  of 
conveyance,  or  other  written  evidence  which 
shall  not  be  recorded  as  above  directed,  ever 
after  be  considered  or  admitted  as  evidence  in 
any  court  of  the  United  States  against  any 
grant  derived  from  the  United  States." 

This  last  provision  does  not  apply  to  com- 
plete titles  (as  Caminada's  assumed  to  be),  but 
to  claims  under  incomplete  titles,  and  claims 
arising  from  possession  and  cultivation  under 
the  first  and  second  sections  of  the  Act. 

It  is  not  very  clear  what  was  comprehended 
within  the  limits  fixed  by  the  President  as  the 
eastern  district.  In  a  letter  from  the  Secretary 
of  the  Treasury  to  the  register  at  New  Orleans, 
dated  30th  March,  1806  (2  Land  Laws,  SSS),  it 
is  said,  "for  the  present  all  that  part  of  the 
Territory  which  lies  east  of  the  Mississippi,"  to- 
gether with  certain  parishes  on  the  west  bank, 
will  belong  to  the  eastern  division. 

By  the  third  section  of  the  Act  of  the  21st  of 
.  April,  1606,  supplementary  to  the  Act  of  ISOS 
(1  Land  Laws,  139),  the  time  fixed  for  deliver- 
ing notices  and  evidences  of  claims  is  extended 
to  the  lat  of  January,  1807,  but  the  rights  of 
persons  neglecting  shall  be  barred,  and  the  evi- 
dences of  their  claims  never  afterwards  ailmit- 
ted  as  evidence,  in  the  same  manner  as  had 
been  provided  by  the  fourth  section  of  the  Act 
of  1805. 

This  provision,  therefore,  only  applied  to  in- 
complete titles  and  claims  under  posKcasion  and 
i-ultivation,  and  not  to  complete  grants. 

By  the  fifth  section  of  the  Act  of  the  3d  of 
March,  1807  (1  I^nd  T-aws,  153),  "An  Act  re- 
specting claims  to  land  in  the  territories  of  Or- 
leans and  Louisiana,"  the  time  for  delivering 
notices  and  evidences  of  claims  was  further  eil- 
tcnded  till  the  1st  of  July,  1808.  but  the  rights 
of  persons  neglecting,  "ao  far  as  they  are  de- 
rived from,  or  founded  on,  any  act  of  Con- 
gress," shall  ever  after  be  barred  and  become 
void,  and  the  evidence  of  their  claims  never 
afterwards  he  admitted  aa  evidence  in  any  court 
583*]  *of  law  or  cijuitj  whatever.  This  pro- 
vision, also,  it  will  be  seen,  did  not  touch  com- 
plete grants. 

By  the  Act  of  the  23d  of  April,  1812,  "An 
Act  giving  further  time  for  registering  claims 
to  land  in  the  Eastern  District  of  Louisiana." 
pcrxons  (actual  acttlcra  on  the  land  which  they 
('laini<>d)  were  allowed  until  the  1st  of  Novem- 
lier,  1813,  to  deliver  notices  and  evidences  of 
thpir  claims,  with  the  snnie  provision  as  to  neg- 
Uft  aa  in  the  Act  of  1807. 

Complete  grants  were  therefore  still  un- 
touched. 

It  ia  proper  here  to  mention,  that,  in  the 
summer  of  1810,  a  number  of  citizens  of  the 
United  States,  who  had  removed  to  the  ueigh- 


borhood  of  Bayou  Sarah,  took  the  fort  of  Bi- 
ton  Rouge  from  the  Spanish  authorities,  and, 
in  •  convention  which  afterwards  met,  ds- 
Glared  their  independence  and  framed  a  eoa- 
stitution. 

Upon  receiving  information  that  the  Spai- 
ish  troops  had  been  driven  from  E^ton  Rouge, 
Mr.  Madison,  then  President,  issued  a  procU- 
mation  on  the  16th  of  October,  1610,  settiiif 
forth  that  the  territory  south  of  the  thirty-flnt 
degree  of  north  latitude  east  of  the  Mississippi 
as  far  as  the  Perdido,  of  which  poMession  hsd 
not  yet  been  delivered  to  the  United  StaUt, 
had  ever  been  considered  and  claimed  by  ihm 
as  part  of  the  country  they  had  acquired 
by  the  Treaty  of  1603.  Be  therefore  u- 
nounced  that  he  had  deemed  it  right  and  ntc- 
essary  that  possession  should  be  immedialdj 
taken  of  the  said  territory  in  the  name  uu 
behalf  of  the  United  SUtes,  and  the  Oovennr 
of  the  Territory  of  Orleans  was  directed  to  car- 
ry the  views  of  the  United  States  into  eiccn- 
tion.  Governor  Claiborne  accordingly  did  n, 
and  on  the  7th  of  December,  1610,  hoisted  tin 
fiag  of  the  United  Statea  at  St.  Frandarille, 
without  opposition,  and  announced  the  erent 
by  a  proclamation,  and  subsequently  sttib- 
lished  in  this  new  part  of  the  Territory  of  Or- 
leans the  parishes  of  Feliciana,  East  Bsbn 
Rouge,  St.  Belena,  St.  Tammany,  BUoii,  ud 
Pascagoula. 


and  the  Spanish  Garrison  of  Fort  Charlotte  **■ 
left  undisturbed;  Governor  Claiborne  hsnug 
been  specially  instructed  not  to  take  possewia 
by  force  of  any  post  in  which  the  iSpsniUil* 
had  a  garrison,  however  small  it  might  be. 

By  an  Act  of  the  12th  of  February,  1813,  the 
President  was  authorized  to  occupy  and  bol^ 
all  that  tract  of  country  called  West  Flori* 
not  now  in  possession  of  the  United  States. 
Stat,  at  Large,  472. 

In   pursuance    of   this   Act,    possession   *'^ 
taken,  by  order  of  the  President;  the  govens-"! 
of  louisiana  having  done  so  by  the  Presiden. 
directions. 

"These  proceedings  having  placed  [•B^^ 
the  United  Statea  in  the  actual  possession  , 
West  Florida  as  far  as  Mobile,  Congress  on  t-^ 
25th  of  April,  1812,  passed  "An  Act  tor  ** 
certaining  the  titles  and  claims  to  lands  in  tht-- 
part  of  Louisiana  which  lies  east  of  the  Rir>'' 
Mississippi  and  Island  of  New  Orleans." 
T.^nd  Laws,  208.  By  the  first  section  of  ib^ 
act  it  is  enacted,  that  for  the  purpose  of  asce:^ 
taining  the  titles  and  claims  to  land  in  th^ 
tract  of  country  which  lies  south  of  the  Mi» 
siasippi  Territory,  east  of  the  River  Mississip^ 
and  Island  of  New  Orleans,  and  west  of  th' 
River  Perdido  and  a  line  drawn  with  the  gentf 
cral  course  thereof  to  the  soutliem  l>oundary  o* 
the  Mississippi  Territory,  the  lands  within  thr' 
said  limits  shall  be  laid  off  into  land  districts- 
between  which  Pearl  River  shall  be  the  bound  J 
ary,  and  for  each  of  which  districts  a  commaS'  • 
aioner  shall  be  appointed. 

By  the  fourth  aectlon  it  Is  enacted,  tba* 
every  peraon  claiming  lands  in  the  said  tract  <0 
country,  by  virtue  of  any  grant,  order  of  sur- 
vey, or  other  evidence  of  claim  whatsoever,  de-- 
rived  from  the  French,  British,  or  Spanish  gov-- 

-■ 'i,  shall  deliver  to  the  oommisaioner  i* 
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notice  in  writing,  stating  tbe  natvira  u>d  extent 
of  his  claim,  together  with  a  plat,  and  shall 
deliver  to  the  commiasioner,  for  the  purpose  of 
being  recorded,  every  grant,  order  of  survey, 
deed,  conveyance,  or  other  written  evidence  of 
his  claim,  and  the  same  ehall  be  recorded. 
"Provided  that,  where  lands  are  claimed  by 
virtue  of  a  complete  French,  British,  or  Span- 
ish grant,  it  shall  not  be  neceaaary  for  the 
claimant  to  have  any  other  evidence  of 
claim  entered  at  large  on  the  record,  except 
the  original  grant  or  patent,  together  with  the 
order  ol  survey  and  the  plat;  all  the  other  i 
veyances  or  deeds  may  be  abbreviated  in  the 
entry,  but  the  chain  of  title  and  the  date  of 
every  transfer  shall  appear  on  the  record. 
And  if  such  person  shall  neglect  to  deliver  such 
notice  in  writing  of  hie  claim,  together  with 
the  plat  (in  case  the  lends  claimed  shall  have 
been  surveyed),  as  aforesaid,  or  cause  to  be  re- 
corded auch  written  evidence  of  the  same  with- 
in the  time  and  times  as  aforesaid,  his  claim 
shall  never  after  be  recognised  or  confirmed 
by  the  United  States;  nor  ahall  any  grant, 
order  of  survey,  deed,  conveyance,  or  other 
written  evidence,  which  shall  not  be  recorded 
as  above  directed,  ever  after  be  considered  or 
admitted  as  evidence  in  any  court  of  the 
United  States  against  any  grant  which  may 
hereafter  be  derived  from  the  United  States." 

The,  plain  meaning  of  this  provision  is,  that 
no  Spanish  claim  not  recorded  shall  be 
dence  in  cases  where  the  same  land  has  been 
granted  by  the  United  States,  and  a  contest 
arises  between  the  two  grants, 
58S*]  "This  Act,  it  ia  apprehended,  is  the 
first  provision  under  which  the  grant  to  Cam- 
inoda  could  have  been  brought  forward,  as  at 
the  time  of  ita  paaaage  the  United  States  bad 
rome  into  actual  posaesaion  of  the  country 
where  the  islands  are  situated. 

By  the  Act  of  18th  April,  1814,  supplementary 
to  the  Act  of  1812,  the  time  for  delivering 
notices  and  evidences  of  claim  was  extended 
to  the  1st  of  September,  1814.  1  Land  Iaws, 
3*7. 

,  The  Act  of  3d  March,  1819,  "An  Act  for 
adjusting  the  claims  to  land  and  establishing 
land  oflices  in  the  diatricts  east  of  the  island  of 
Wew  Orleans,"  confirms  claims  reported  under 
the  Act  of  I6I2,  and  confers  on  the  registers 
And  receivers  of  Jackson  Court-house  and  St. 
tielena  Court-house,  tbe  same  powtrs  as  the 
^sommissioners  east  and  west  of  Pearl  River 
ttkd.  By  the  sixth  section  it  is  declared,  that 
«Tery  person  claiming  land,  wbose  claims  had 
Xsot  before  been  filed,  "shall  be  allowed  until 
the  let  of  July,  1820,  to  deliver  notices  in  writ- 
tug  and  the  evidences  of  their  claims  to  the 
•-ajfiater  of  the  land  office  at  Jackson  Court- 
liouae  and  at  St.  Helena  Court-house,  and  the 
*aoticeB  and  evidences  so  delivered  within  the 
fcime  limited  by  this  Act  shall  be  recorded  in  the 
^Lsme  manner  as  if  the  same  had  been  delivered 
^lefore  the  commiesioners  closed  their  said  reg- 

Bj  the  Act  of  24th  May,  1S2S,  "An  Act  aup- 
tolementary  to  the  several  acts  providing  for 
£htt  adjuaUnent  of  land  claims  in  the  State  of 
SCiBBisaippi,"  it  is  provided,  that  claimants  of 
)«iida  within  that  part  of  the  limits  of  the  land 
diatrict  of  Jackson  Court -bouae  below  the 
^Urtjr-fint  degree  of  north  latitude,  whose 
13  Ii.  «d. 


claims  had  been  presented  to  the  eommissionera 
or  to  the  register  or  receiver  under  tbe  Act  of 
3d  March,  1819,  which  had  not  been  reported 
to  Congress,  or  had  not  been  presented  to  the 
said  commissioners  or  register  and  receiver, 
were  allowed  to  the  1st  of  January,  1829,  to 
present  their  titles  and  claims  to  the  register 
and  receiver  at  Jackson  Court-house,  whose 
powers  and  duties  shall  be,  in  relation  to  the 
same,  governed  by  the  provisions  of  the  acts 
before  recited,  and  of  the  Act  of  8th  May,  1822, 
Although  the  Act  of  1812  is  not  directly  cited 
in  the  Act  of  1828,  yet  it  was  meant  to  be  in- 
cluded, as  it  was  under  that  Act  that  the  first 
commissioners  were  appointed.  The  regiater 
and  receiver  were  appointed  under  the  Act  of 
ISin.  Neither  the  Act  of  1812,  nor  any  suc- 
ceeding act,  barred  a  claim  to  land  not  sur- 
veyed and  sold  by  the  United  States ;  and  Ship 
and  Deer  Islands  remaining  unsold,  the  citum 
before  us  stands  unaffected  by  the  legislation 
of  Congress.  That  such  was  the  obvious  un- 
derstanding of  Congress  when  the  Act  of 
1824  was  passed,  under  which  we  are  exercis- 
ing jurisdiction,  appears  by  *the  eIev-[*58< 
enth  section  of  that  Act.  It  protects  purchasers 
under  the  United  States,  but  not  the  govern- 
ment Itself,  as  to  any  lands  not  surveyed  and 

But  aside  from  this  consideration,  for  the  rea- 
sons previously  stated,  we  adjudge  the  claim  to 
be  invalid,  and  order  the  petition  to  be  dis- 
missed. 

Order, 

This  cause  came  on  to  be  beard  on  tbe  tran- 
script of  the  record  from  the  District  Court  of 
tbe  United  Statea  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Diatrict  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  the  same  ia  hereby 
remanded  to  the  said  District  Court,  with  direc- 
tions to  dismiss  the  petition  of  the  claimants. 


ISAAC  LABMAN,  Plaintiff  In  Error, 

JAMES  TISDALE'S  HEIBS. 

Drawings  and  specifications  may  be  referred  to 
as  part  of  letters  patent— measure  of  damage* 
for  infringement. 

The  flftj-fourth  rule  ot  Ibig  court.  reoulrlnB  an 
appoatancfi  to  be  entered  on  or  before  the  second 
day  of  the  term  neit  aucceeding  that  at  which  the 
cuae  ia  docketed,  doea  not  L Delude  an  adjourned 
term ;  but  applies  onl;  to  regular  terms. 

MR.   STANTON,   of   counsel   for  the   defend- 
ants in  error,  moved  the  court,  on  the  28th 
of  February,  1851,  to  dismiss  this  case,  under 
the  fifty-fourth  rule  of  the  court,  which  rule  ia 
repeated  amongst  the  preliminary  matter  in  8 
Howard,  and  is  as  follows: 
"No.  54. 
"Ordered,      That     where    an    appearance    ie 
t  entered  on  the  record  for  either  the  plain- 
r  or  defendant  on  or  before  the  second  ^y  of 
ths  term  next  lueceediDg  that  »b  ^UcV^  ^.W  cua 
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Ih  docketed,  It  ihall  b«  diamiHSed  at  tbe  coeti  of 
the  plaintiff." 

Whereupon  this  court,  not  being  now  here 
sufficiently  advised  of  and  concerning  what 
order  to  reader  in  the  premiseH,  took  time  to 
conaider. 

On  the  4th  of  March,  1851,  Mr.  Chief  Justice 
Taney  delivered  the  opinion  of  the  court: 

The  fifty-fourth  rule  applies  to  caaes  dock- 
eted at  the  regular  term;  and  not  to  an  ad- 
journed term.  For  it  may  happen  that  an  ad- 
journed term  may  be  held  immediately  pre- 
ceding the  regular  session. 

S8T*)    'This  case  was  not  docketed  until  after 
the  close  of  the  regular  term  of  the  court,  and 
is,  therefore,  not  within  the  rule. 
Order. 

On  consideration  of  the  motion  made  in  this 
case  by  Mr.  Stanton,  on  a  prior  day  of  the 
present  term,  to  wit:  on  Friday  the  28tb  ultimo, 
ft  is  now  here  ordered  by  the  court,  that  said 
motion  be,  and  the  same  is  hereby,  overruled. 


JOHN  B.  EMERSON. 

Drawings  and  specitlcations  may  be  referred  to 
as  part  of  letters  patent — Measure  of  dam- 
age* for  infringement. 

alon  of  this  court 
.. jnon,  e  Howard. 

The  spedflcation  of  Emergon's  patent  "lor  cer- 
tain ImprDTementB  In  the  Bteam  enslne  and  In  the 
mode  of  prapelUag  therewith  either  vesgels  on  )be 
water  or  carriages  on  the  land,"  conatitulrd  a  part 
ot  the  patent,  and  rnuM  be  construed  with  It.  An- 
terior to  1836,  the  law  did  not  ImperatlvelT  re- 
quire that  the  spectQcatlon  be  made  a  pari  at  the 
patent,  but  the  foTenlor  had  a  risht  tn  advise  the 
{:oinmlgaloner  of  Patents  to  make  the  speclflcatlon 
a  part  of  the  patent,  and  It  waa  peculiarl;  proper 
tbat  he  should  comply  with  Itie  request. 

Thia  court  RRnln  decides  that  the  patent  Is  siilB- 
clently  clear  and  certain,  and  does  not  cover  more 
ground  than  one  patent  ma;  cover.     Onlr  one  Is 


The   drawings   wbich   aceompi 
tlon  mar  be  ~* *  —   —  ■^- 

alter  the  destruction  of  the  Patent  OSicc  bt  Di*,  m 
as  to  avoid  tbe  Imputation  ot  negUgeDce  or  erf  a 
design  to  mislead  the  pabllc  wai  a  qaeatlon  wU^ 
was  praperl;  left  lo  tbe  Jurr. 

The  principles  stated,  within  whose  operatloD  * 
Jury  can  properlr  act  In  assessing  ■<«""gn  asalait 
tbe  maker  of  a  patented  machine. 

THIS  case  was  brouglit  up  from  tbe  CSieait 
Court  of  the  United  StaUa  for  tbe  Sonthera 
Kstrict  of  New  York. 

It  was  reported  in  6  Howard,  437,  and  at  tbe 
conclusion  of  the  report  of  that  case  is  the  fol- 
lowing note: 

"Note.— After  the  delivery  of  thia  opinion. 
the  counsel  for  the  plnintiffs  in  error  soggMted 
that  other  questions  were  made  below,  whiei 
they  desired  to  be  considered,  and  therefore 
moved  for  anotiier  certiorari  to  bring  them  db. 
This  was  allowed,  and  judgment  suspended  tui 
the  next  term." 

Another  certiorari  was  issued,  which  brongkl 
up  the  entire  record.  The  case,  as  now  to  be 
reported,  consiits  of  three  records,  in  part*.  It- 
stead  of  republishing  those  parts  already  re- 
ported, they  will  only  be  referred  to;  and  it  tkt 
render' is  desirous  to  investigate  the  case  thor- 
oughly, be  must  read  this  report  in  conjonetiv 
with  that  in  6  Howard. 

•"On  the  8th  of  March,  1834,  John  (*BM 
B.  Emerson  obtained  a  patent  for  a  new  ui 
useful  improvement  in  the  steam  engine,  wfaid 
is  set  forth,  together  with  the  schedule^  la  I 
Howard,  437  et  aeq. 

At  April   Term.   1844,  he  brought  an  aetios 
of  trespass  on  the  case  against  Hogg  and  Di- 
lamater  for  an  infringement  of  his  patent  ri^ 
The  declaration  is  inserted  in  eictenso  in  S  Bar- 
ard.      The   dcfenciants   filed   the   general  i«d< 
plea,  and  gave  the  following  notices: 
"Circuit  Court  of  the  United  State*  of  Aam- 
iea.  for  the  Southern  District  of  New  Toik, 
in  the  Second  Circuit." 
"Peter  Hogg  &  ComeliuH  Delamatar  t.  Jotl  I 
Emerson. 

"Sir— You  will  please  to  take  notice  Ot, 
on  the  trial  of  the  above -en  titled  cause,  wittal 
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le.      Plalntlir  entitled  to  a  fair  and  ad- 

Ihp  Infringement.  Taylor  v.^Carpen- 
&  M.  1  ;  Hall  v.  Miles.  ^  tllatchr.  194  : 
1,  2  Blatcbf.  220  23S :  McCormIck  v. 
Blatchf,  209:  Biict  v.  Herroanre,  1 
SchujIklll  Bi 


Off.   Oai.   Pat.   277;   A. 

<-o.    V,    KUiahelh.   6  Off.  I 
Imhaeuser.   10  Off.  Gai.  I 


B  Pish.  Pat.  Cas 


...^.  5  Blsa.  170:  Piper .  — „,  .„„ , 

S  t'lsb.   Pat,  Cas.  i;40. 

The  Jury  are  to  estimate  the  damages  according 
to  the  circumstances  o(  each  particular  case :  ths 
queatloD    of   damages    Is   eiclualvelr   lor    (he  Jury. 
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,    T.  >■- 

BliIcU 
How.  218:  »» 

L.  ::  umicni.  di  ;  tioea  v.   Emfrsoa.  U 
llall    y.    Nlles.    2    Blatchf.    184,  "" 


Coming    V.    Ran 
Musgrove,     14     Blatcbf.    541; 
Works,  15  Off.  G        -   ■    -'- 
Stales,  14  Ct.  of 
The  lam  usual 

established  price  at  which   rights   ,„ - 

are  sold,  or  price  tor  wlikh  plaintiff  sold  Us  rtaW 
(0  territory,  wltb  Interest  tram  time  ot  lahW 
ment.  form  the  measure  of  damages  In  that  »" 
of  raaes.     Mct'ormlck  v.  Beymour.  3  BlatcU.  tH- 

.18    How.   480:  P'  "-^  " 

■'3:    Philip  T.  ; ■- 

:.  2  Olio.  71B  ;  8ib4b; 
ail ;  I'acket  Co.  v.  Bliiel*.  '■ 
modincatloD  of  this  rule.  C>ap 


and  did  not  Intenil  u  b- 
nae  fee  may  be  mitHC"^ 
ot  allowed.  On  th*  °2l 
acoiiBtomed  to  fit  "^r 
er  to  get  his  Invml*  t 
be  taken  Into  tetoaotV, 
r^"  n  How.  Ml.Wi- 
>.  S4R :  BiaerM^' 
tab.  Pal.  C»i.  ■*• 
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waiving  the  right  to  require  the  plaintiff  to 
make  out  all  facte  esBential  ta  support  and 
prove  his  declaration  and  cause,  and  without 
admitting  any  part  thereof,  the  defendants  will, 
under  the  plea  of  the  general  issue  aforesaid, 
give  in  evidence,  prove,  and  insist  upon  the  fol- 
lowing special  matter,  of  which  notice  is  here- 
by given,  pursuant  to  the  statute,  in  addition 
to  such  other  defenses  as  they  are  by  law  en- 
titled to  make. 

"I.  That  the  patent  granted  to  John  B.  Em- 
erson, bearing  date  the  8th  day  of  March,  IS34, 
under  which  the  said  plaintiff  claims,  is  void 
for  the  following,  among  other  reasons: 

"1.  Because,  although  it  is,  in  and  by  the 
schedule  annexed  to  the  said  patent,  recited 
that  the  said  John  B.  Emerson  had  alleged  that 
he  had  Invented  a  new  and  useful  improvement 
in  the  steam  engine,  and  in  the  mode  of  pro- 
pelling therewith  either  vessels  on  the  water  or 
carriages  on  the  land;  and  it  is  claimed  that,  in 
and  by  the  said  patent,  the  exclusive  right  and 
liberty  of  making,  using,  and  vending  to  others 
to  be  used,  the  said  improvement,  was  granted 
to  the  said  John  B.  Emerson,  his  heirs,  execu- 
tors, administrators,  or  assigns,  for  the  term  of 
fourteen  years  from  and  after  the  date  of  the 
said  patent;  yet  the  said  patentee  did  not  (ac- 
cording to  law)  deliver,  with  hia  application  for 
the  said  patent,  or  at  any  other  time,  to  any  of 
the  officers  who  were  to  consider  his  applica- 
tion, a  written  description  of  his  said  improve- 
ment or  invention,  and  of  the  manner  of  using 
the  same,  in  such  full,  clear,  and  exact  terms, 
as  to  distinguish  the  same  from  all  other  things 
before  known,  and  to  enable  any  person  skilled 
in  mechanics  to  make  and  use  the  said  inven- 
tion; and  that  the  improveraeiits  claimed  by 
the  said  John  B.  Emerson  are  not  in  the  said 
patent,  or  in  the  schedule  thereto  annexed,  de- 
589*]  scribed  in  'such  full,  clear,  and  exact 
terms  as  to  distinguish  the  same  from  all  other 
things  before  known,  or  to  enable  any  person 
ridlled  in  mechanics  to  make  or  use  the  said 
improvements  1  and  that  the  said  John  B. 
Emerson  did  not  deliver,  with  his  said  applica- 
tion for  the  said  patent,  or  at  any  other  time, 
to  any  of  the  officers  who  were  to  consider  his 
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application,  a  full  explanation  of  his  said  im- 
provements, and  the  several  modes  in  which  he 
had  contemplated  the  application  of  the  prin- 
ciple, by  which  they  could  be  distinguished 
from  other  inventions,  and  he  did  not  accom- 
pany hie  application  with  drawings  and  written 
reference,  as  required  by  law. 

"2.  Because  the  said  patent  is  grsnted  for 
an  improvement  in  the  steam  engine ;  and  in  the 
schedule  annexed  to  the  said  patent  the  said 
John  B.  Emerson  has  claimed  as  hia  invention 
different  and  distinct  improvements,  to  wit,  in 
the  steam-engine  and  in  the  paddle  wheel,  either 
of  which  may  be  used  singly  and  separately  for 
the  purpose  indicated  in  said  schedule.  And  al- 
though the  said  John  B.  Emerson,  in  the  sched- 
ule annexed  to  the  said  patent,  does  not  claim 
the  invention  of  spiral  paddle  wheels,  hut  claims 
merely  the  invention  of  an  improvement  in 
spirsl  paddle  whcolH  already  essayed,  yet  he  has 
not,  in  the  said  schedule  annexed  to  the  said 
patent,  described  in  what  his  said  improve- 
ment in  the  said  spiral  paddle  wheels  consists; 
so  that  any  person  skilled  in  mechanics  can 
know  wherein  the  paddle  wheels  mentioned  in 
the  said  schedule  differ  from  spiral  paddle 
wheels  before  known  and  used;  and  because  no 
distinction  or  discrimination  is  made  between 
the  parts  and  portions  of  the  said  propelling 
wheel  of  which  the  said  John  B.  Emerson  may 
be  the  inventor  or  discoverer;  the  said  defend- 
ants protesting  at  the  same  time  that  the  said 
John  B.  Emerson  has  not  been  the  inventor  or 
discoverer  of  any  part  or  portion  of  the  alleged 
improvements. 

"3.  Because  the  thing  patented,  as  set  forth 
in  the  said  patent,  is  different  from  the  things 
claimed  as  the  invention  of  the  patentee  in  the 
schedule  annexed  to  the  patent.  The  thing 
patented  is  a  new  and  useful  improvement  in 
the  steam  engine;  but  in  the  schedules  annexed 
to  the  said  patent,  the  thing  claimed  by  the 
said  patentee  as  his  inventions  is  not  only  the  al- 
leged improvement  in  the  steam  engine,  but 
also  the  spiral  propelling  wheel,  and  the  ap- 
plication of  the  revolving  vertical  shaft  to  the 
turning  of  a  capstan  on  the  deck  of  a  vessel, 
while   the   speciKcation   indicates   only   an   im- 


Where  patentee  uees  bis  Inventlo 
products,  or  where  he '  msnuIacCure 
■-■ — I,  the  profits  o(  the  aalea  a 
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4T4,  4M :  Packer  v.  Bumker,  6  McLean,  031 ;  '■- 


»T  the  lDlr~lD»i _ 

^rantJoB,  a  rule  of  damagea.  Burdell  v.  Denlg.  2 
VOa,  m;  Qrabam  v.  Mssan,  1  Holmes,  SS  ;  Blake 
■^.  BvblDnn.  4  Otto.  T28 :  Lowell  v.  Lewla.  1  Mas. 
3S!,  185 :  WUbnr  v.  Beecher,  2  Blstebf.  lii,  143  ; 
^11  V.  Wiles,  2  Blatcht.  l{l4 :  Brad;  v.  Atlaatlc 
^Torks,  IB  Off.  Qss.  Pat.  935;  Pitta  t.  Hall.  2 
«bt  2SB.  330 ;  Livingston  v.  Woodwortb,  15 
r.  MS:  EllMbeth  v.  Pavement  Co.  T  Otto,  123; 
-.tiantic  Works,    IB   OK.  Gai.   Pat.  985; 

..  Taylor.  14   Blatcht.  403;   Ready   Koat- 

.  Co.  V.  Taylor.  15  BlatctaC.  94  :  Herring  t.  Gage, 
_.  Blatehf.  124;  Bnerk  v.  Imfueuser,  14  Blatcbr. 
>> ;  Ru^es  V.  Kddj,  12  OS.  Gax.  Pat.  T16  ;  Knoi 
^Qreat  Westera  Mining  Co.  7  Keporter.  H2S ;  14 
JS^  Ou.  Pat.  97;  Marah  v.  Warren.  14  Blatcbr. 
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Decree  tor  damages,  for  license  fee,  glvea  defend- 
ant tbe  right  to  use  the  Mtent.  Kmerson  v.  Slmm. 
3  Oir.  Gill,  Pat.  293  ;  I'errlgo  v.  SpauldjLE  13 
Blatchf.   3S9;   12  Off.  Gas.  Pat.  352. 

Treble  duraagea.  The  court  may  in  Its  discre- 
tion, on  application,  enter  Judgment  (oi  va^  wna 
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proTement  in  the  spiral  paddle-wheel,  without 
describing  the  same  in  such  full,  clear,  and 
i>xact  terms  as  tn  distinguish  the  tame  from  all 
other  things  before  known,  or  to  enable  any 
person  skilled  in  mechanica  to  make  or  use  the 
said  improvement. 

590*]  *"4,  Because  tha  dntwing*  of  his 
Alleged  invention,  ai  deposited  in  the  Patent 
Office,  do  not  agree  with  each  other,  nor  with 
the  specification  to  his  letters  patent  annexed, 
and  render  it  altogether  doubtful  and  uncertain 
what   his   alleged   invention   truly   and   really 

"n.  And  the  said  defendants  will  further  give 
in  evidence,  and  prove  on  the  trial  of  the  issue 
aforesaid,  that  the  machine  for  propelling  boats 
alleged  to  have  been  made  by  them,  in  viola- 
tion of  the  right  of  the  plaintiff  in  this  case, 
was  made,  if  made  at  all,  under  certain  letters 
patent  heretofore  granted  by  the  United  States 
to  one  John  Ericsson,  to  wit,  on  the  1st  day  of 
February,  in  the  year  1838. 

"m.  And  the  said  defendants  will  further 
give  in  evidence,  and  prove  on  the  trial  of  the 
issue  aforesaid,  that  there  was  at  no  time  on 
lilc,  or  deposited  in  the  Patent  Office,  whilst 
they  were  engaged  in  making  machines  under 
the  said  John  Ericssion's  patent,  any  specifica- 
tions or  drawings  deposited  by  the  said  John 
B.  Emerson,  from  which  any  person  skilled  in 
mechanics  could  construct  a  mitcliine  similar  to 
the  machines  they  have  constructed  under  the 
patent  of  the  said  John  Ericsson, 

"IV.  And  the  said  defendants  will  further 
give  in  evidence,  and  prove  on  the  trial  of  the 
issue  aforesaid,  that  the  specification  to  th« 
letters  patent  of  tne  said  John  B.  Emerson  an- 
nexed  contained  no  description  of  the  inven- 
lions  and  improvements  now  alleged  and  pre 
tended  to  be  covered  by  his  said  letters  patent, 
and  claimed  to  be  included  (herein. 

"V.  And  the  said  defendants  will  further 
■rive  in  evidence,  and  prove  on  the  trial  of  the 
issue  aforesaid,  that  the  said  John  B.  Emerson 
H-ns  not  the  original  inventor  or  discoverer  of 
liny  part  or  parts  of  the  propelling  wheel  de< 
scribed  in  his  said  letters  patent,  or  of  any  im- 
provement in  any  part  or  parts  ot  the  said  ma- 


"VI.  And  the  Mid  defendant*  will  fnrtker 
give  in  evidence,  on  the  trial  of  the  issna 
aforesaid,  a  printed  deacrtption  of  «  certaia 
propelling  wheel,  invented  by  Archibald  Bob- 
inson,  of  London,  which  said  description  wm 
published  in  one  or  more  public  worka,  oad 
particularly  in  the  seventh  volume  of  the  Lon- 
don Journal  of  Arts  and  Sciences,  edited  bf 
W.  Newton,  and  published  in  London  in  tiM 
year  1S31,  and  extensively  Icnown  tomechaaici 
and  engineers  in  the  United  States;  tending  ts 
prove  that  the  plaintiff  was  not  the  original 
first  inventoror  discoverer  of  the  thing  p~'~  ~ 
or  of  a  substantial  and  material  put 
claimed  as  new.  but  that  it  hod  been  d 
as  aforesaid,  in  public  works,  before  the  np- 
posed  discovery  thereof  by  the  plaintiff. 

"'VH.  And  the  said  defendanU  will  [*SI1 
further  give  in  evidence,  on  the  trial  of  the  ii- 
sue  aforesaid,  the  printed  description  of  cartsii 
improvements  in  machinery  for  propdlilf 
steam  vessels,  invented  by  Jacob  Perkus,  <1 
London,  as  early  as  the  year  1820,  wUct 
said  description  was  published  in  n  pnUii 
work,  printed  in  London,  in  the  year  INI,  (• 
wit:  in  the  seventh  volume  of  t^  Lonka 
Journal  of  Arts  and  Sdencea,  edited  by  V. 
Newton,  a  well  known  scientific  jonnuU,  ptk- 
lisbed  in  London  in  the  year  aforesaid,  ili 
the  said  defendant  will  further  give  in  evidcM 
a  plate,  number  nine  in  the  said  volnme,  Ma- 
taming  an  engraved  delineation  of  the  sudB- 
vention;  all  tending  to  prove  that  the  pUiitil 
was  not  the  original  and  true  inventm  or  dit 
coverer  of  the  thing  patented,  or  of  a  aulMUilid 
and  material  part  thereof  claimed  as  new,  W 
that  it  had  been  described  as  aforesaid,  in  * 
public  work,  before  the  supposed  diaconiT 
thereof  by  the  plaintiff. 

"VTII.  And  the  said  defendants  will  furtta 
give  in  evidence,  on  the  trial  of  the  issue  aloft- 
said,  a  printed  description  of  a  certain  model' 
propelling  boats  in  the  water  by  the  appl><*' 
tion  of  scullint;  wheels,  or  screw  propcUiag 
wheels,  invented  by  Benjamin  M.  Smith,  wUik 
said  description  was  published  in  the  year  USt, 
in  the  sixth  volume  of  the  new  series  of  tk 
Franklin  Institute,  a  scientific  journal  publiM 
in  the  city  of  Philadelphia,  in  theSUteof  Faa- 
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jlTUiiA,  tending  to  prove  that  the  plaintiff  waa 
lot  the  original  and  true  inventor  or  diBcoverer 
if  the  thing  patented,  or  of  a  eubatantial  and 
naterial  part  thereof  claimed  aa  new,  hut  that 
t  had  been  described  as  aforea^d  in  a  public 
»ork  before  the  suppoaed  discovery  thereof  by 
be  plaintiff. 

"IX.  And  the  said  defendants  will  further 
[ive  in  evidence,  and  prove  on  the  trial  of  the 
Mue  aforesaid,  that  the  said  machine,  alleged 
n  the  plaintiff's  writ  in  this  cause  to  have  been 
')  by  the  said  defendants,  does  not  in  any 

.s  parts  resemble  the  ma""-' —   ^ "'-■'  '- 

schedule   annexed    to    tl 

granted  to  the  said  plaintiff. 

"X.  And  the  said  defendants  will  further 
^»e  in  evidence,  and  prove  on  the  trial  of  the 
isBue  aforesaid,  that  the  said  John  B.  Emerson, 
if  he  w«i  really  the  inventor  of  the  improve- 
meata  now  alleged,  pretended,  and  claimed  by 
bim,  voluntarily  abandoned  the  same  to  the 
public 

"XL  And  the  said  defendants  will  further 
give  ia  evidence,  and  prove  on  the  trial  of  the 
Wine  aforesaid,  that  they  have  never  made, 
osed,  or  sold  the  machine  patented  by  the  said 
John  B.  Emerson,  or  any  part  thereof,  nor  any 
imitation  of  the  said  machine,  nor  of  any  part 

"XIL  And  the  said  defendants  will  further 
SB8*]  give  in  evidence,  "and  prove  on  the  trial 
of  the  issue  aforpsaid,  that  the  description  and 
apeciflcation  filed  by  the  said  plaintiff  do  not 
contain  the  whole  truth  relative  to  this  inven- 
tion or  discovery. 

"Dated  New  York,  October  26th,  1844. 
"Yours,  etc.,  P.  A.  Hanford, 

"Attorney  for  Defendanta. 

"To  Peter  Clark,  Esq., 

"Attorney  for  Plaintiff." 
"Crcuit  Court  of  the  United  States  of  Amercia 

for  the   Southern  District  of  New  York,  ii 

tbe  Second  Circuit, 
"Peter   Hogg   4   Cornelius   Delamater   v.   John 
B.   Emerson. 

"Sir — You  will  please  to  take  notice,  that  on 
the  trial  of  the  above  entitled  cause  the  defend- 
anta. in  addition  to  the  various  matters  set  forth 
in  the  notice  heretofore  given  in  this  cause, 
under  date  of  the  28th  of  October,  1844,  will, 
under  the  plea  of  the  general  issue,  prove  and 
inaiat  upon  the  following  special  matter,  of 
which  notice  is  hereby  given  pursuant  to  atat- 
Hie. 

"The  aaid  defendants  will  give  in  evidence 
'<ifl  the  trial  of  the  issue  aforesaid,  the  letters 
potent  granted  to  John  Ericsson  by  tlic  Eugli^l 
government  in  IBSS,  and  the  letters  patent 
Cf'oted  him  by  the  government  of  the  United 
States  in  the  years  1838  and  1840. 

"The  said  defendants  will  also  give 
*lence  copies  of  letters  patent  granted  by  the 
TJnited  States  government  to  Josiah  Copley, 
'lot  ^  spiral  propeller,  under  date  of  May  22, 
1830;  and  to  John  L.  Sullivan,  under  date  of 
^Uanh  24.  1617,  for  a  submarine  propelli 
«nd  to  Edward  P.  Fitzpatrick,  under  date  of 
IKovember  23,  1835,  for  a  screw  for  propelling 
%aats}  and  to  James  Widdifleld,  under  date  of 
^MoW  11,  191S,  for  propelling  boats  by  screw 
'*hsel;  and  to  John  I>.  Smith,  under  date  of 
Saptember  18,  1835,  for  propelling  boats  by 
Waw  wheal;  and  to  Henry  W.  Wheatley,  under 
ISL.  cd. 


date  of  December  30,  1818,  for  propelling  boat* 
power;  and  to  Jease  Ong,  on  the  2ii 
of  May,  1B37,  for  propelling  paddle  wheels. 

"The  said  defendants  will  also  give  in  evi- 
dence the  di^st  of  patents  issued  by  the  United 
States,  published  under  the  superintendence  of 
the  Commissioner  of  Patents  in  1840,  and  more 
particularly  pages  219,  220,  221,  222,  223,  221, 
226,  of  the  same. 

'The  said  defendants  will  also  give  in  evi- 
dence  a  description  of  certain  improvements  In 
propelling  vessels,  communicated  by  Charles 
Cummerow  of  London,  and  published  la  New- 
■ "  '  London  Journal,  second  series,  eighth  vol- 
page  144;  which  volume  the  said  defend- 
ants will  give  in  evidence. 

'"The  said  defendants  will  also  give  {*S9S 

evidence  a  description  of  certain  improve- 
ments in  the  construction  and  adaptation  of  a 
revolving  spiral  paddle,  for  propelling  boats 
and  other  vessels,  patented  by  the  British  gov- 
ernment to  Bennet  Woodcroft  of  Manchester, 
in  the  county  palatine  to  Lancaster,  printed 
and  published  in  Newton's  Journal,  third  series, 
first  volume,  page  349;  which  volume  the  said 
defendants  will  give  in  evidence. 

"That  said  defendants  will  also  give  in  evi- 
dence the  seventh  volume  of  the  Repertory  of 
Patent  Inventions,  for  1837,  published  in  Lon- 
don, and  the  copy,  printed  at  page  172  of  the 
same,  of  certain  letters  patent  granted  to  F.  F. 
Smith  for  an  improved  propeller. 

'The  said  defendants  will  also  give  in  evi- 
dence certain  letters  patent,  issued  by  the  gov- 
ernment of  the  United  States  to  Francis  F. 
Smith,  for  an  impreved  propeller,  bearing  date 
the  12th  day  of  November,  1841. 

"The  said  defendants  will  also  give  in  evi- 
dence, that  the  alleged  invention  of  the  sud 
plaintiff,  or  so  much  thereof  as  the  said  plain- 
tiff may  allege  or  claim  that  the  said  defendants 
have  infringed,  was  invented,  known,  and  used 
before  the  same  was  patented  or  invented  by 
the  said  plaintiff.  And  the  aaid  defendants 
will  prove  the  said  prior  use  and  knowledge  of 
the  said  alleged  improvement  or  invention,  and 
where  the  same  had  been  used  by  Dr.  Thomas 
P.  Jonpfl,  who  resides  in  the  City  of  Washing- 
ton, in  the  District  of  Columbia. 

"The  said  defendanta  will  also  give  in  evi- 
dence the  sixth  volume  of  the  Journal  of  the 
Franklin  Institute,  new  series,  page  149,  where 
is  contained  an  account  of  the  spiral  proprlier 
above  referred  to,  patented  to  Josiah  Copley, 
and  the  fifth  volume  of  the  same,  new  series, 
page  l.lfl,  where  ia  contained  a  notice  of  the 
propeller  patented  to  Benjamin  P.  Smith. 

"The  said  defciiilants  will  also  give  in  evi- 
dence certain  letters  patent  granted  to  John  S. 
Trott  of  Boston,  by  the  government  of  the 
United  States,  under  date  of  June  2d,  1818,  for 
propelling  wheels  for  boats  by  animal  power. 

"Dated  New  York,  October  27th.  1845. 

"Yours,  ete.,  F.  A.  Hanford, 

"Attorney  for  defendants. 

"To  Peter  Gark,  Esq., 

"Attorney  for  Plaintiff." 

In  May,  1847,  the  cause  came  on  for  trial. 
Both  plaintiff  and  defendant  examined  many 
witnessea;  the  substance  of  the  testimony  on 
the  part  of  the  defendants  is  stated  in  the  argu- 
'^ive  opening  of  their  counsel  in  thia 
which  is  celled  in  order  to  show  their 
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view  of  the  evidence.  After  it  was  cloBed,  the 
roiinsel  for  the  defendants  made  the  following 
prayers  to  the  court  to  instruct  the  jury. 
5»4*]  •"!.  That  the  claim  of  the  plaintiff, 
03  Bet  forth  in  his  specitii-ation  annexed  to  hia 
tetters  patent,  embraceE  the  entire  spiral  paddle 
wlieei.  The  claim  is  therefore  too  broad  upon 
the  face  of  it,  and  the  letters  patent  are  void 
upon  this  ground,  and  the  defendants  are  en- 
titled to  a  verdict. 

"2.  That  if  the  court  should  depart  from  the 
language  of  the  patentee,  in  which  he  has  made 
his  claim,  for  the  purpose  of  giving  to  that 
claim  a  limitation  which  may  not  be  too  broad, 
it  could  not  clearly,  or  with  any  reasonable 
certainty,  or  without  resorting  to  conjecture, 
be  determined  by  the  court  what  the  claim  was; 
and  the  patent  is  therefore  void  for  ambiguity, 
and  the  defendants  are  entitled  to  a  verdict. 

"3.  That  the  patent  is  void  upon  its  face  for 
this,  that,  purporting  to  be  a  patent  for  an  im- 
provement, and  specifying  that  the  invention 
is  of  an  improved  spiral  paddle  wheel,  differ- 
ing essentially  from  any  wliich  have  been  here- 
tofore essayed,  without  pointing  out  in  what 
the  difference  consists,  or  in  any  manner  what- 
ever indicating  the  improvement  by  distinguish- 
ing it  from  the  previously  essayed  spiral  wheels, 
it  is  wanting  in  an  essential  prerequisite  to  the 
validity  of  letters  patent  for  an  improvement. 

4.  "That  the  patent  is  void  upon  its  face  for 
this,  that  it  embraces  several  distinct  and  separ- 
ate inventions  as  improvements  in  several  dis- 
tinct and  independent  machines,  susceptible  of 
independent  operation,  not  necessarily  con- 
nected with  each  other  in  producing  the  result 
aimed  at  in  the  invention,  and  the  subject- 
nuttter  of  separate  and  independent  patents. 

5.  "That,  inasmuch  aa  it  appears  conclusively 
by  the  deposition  of  Arthur  L.  Mclntyre,  the 
officer  in  the  Patent  Office  of  the  United  States 
who  has  the  care  and  custody  of  the  drawings 
therein  filed,  that  on  the  12th  day  of  February, 
1844,  the  plaintiff  filed  a  drawing,  sworn  to  by 
him  as  a  correct  delineation  of  bis  invention, 
which  drawing  bad  been  on  file  since  the  5th 
day  of  May,  1641,  when  it  was  there  depoE 
by  the  plaintiff  unattested;  that  said  drawing 
became  a  part  of  the  record  of  the  plaintiff'r 
patent,  and  that  the  said  record  was  then  com 
plete;  and  the  rights  and  privileges  of  the 
plaintiff,  under  the  Act  of  Congress  of  Marc' 
3d,  1837,  were  exhausted  by  the  filing  of  sa: . 
attested  drawing,   and   therefore   said   drawing 

was  the  one  which   (if  any)   should  have  ' 

introduced  in  evidence  as  the  recorded  deli 
tion  of  the  invention,  and  the  second  drawing 
subsequently   filed  and   introduced   in   evidence 
should  be  disregarded  by  the  jury. 

"6.  Though  inasmuch  aa  it  appears  con- 
clusively by  the  deposition  of  Arthur  L.  Mc- 
lntyre, aa  before  stated,  that  on  the  12th  day 
of  February,  1844,  the  plaintilT  filed  a  drawing, 
5»5»]  •aworn  to  by  hiraaclf  as  a  correct  dc- 
lincation  of  bis  invention,  which  drawing  had 
bean  on  file  since  the  6th  day  of  May,  1841, 
when  it  was  there  deposited  by  the  pinintiff. 
unattested,  that  said  <lrawing  became  a  part  of 
the  record  of  plaintiffs'  patent,  and  that  as 
iif;ninnt  these  defendants,  who,  hy  legal  pre 
Biiuiption,  were  notified  of  the  nature  ami 
clinracter  of  the  invention  of  said  first  drawing, 
he  ig  now  estopped  from  asserting  that  tl^e 
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same  is  not  a  true  delineatimi  of  hia  inventm, 
either  by  the  testimony  of  witneaau,  or  by  thi 
introduction  of  a  second  and  different  drawii^ 
"7.  That  the  rule  of  law  which  declare*  tke 
drawings  for  patentee  to  be  part  of  his  patent, 
and  that  they  may  be  referred  to  for  the  par. 
pose  of  helping  out  the  specification,  ihoald  be 
"mited  to  those  cases  in  which  tha  drawing* 
re  either  annexed  to  or  referred  to  in  the 
spetillcation ;  and  that  even  in  audi  caae  the 
drBwin!;B  cannot  be  resorted  to  for  the  porpCHf 
of  adding  to,  or  in  any  manner  enlarguig,  the 
claim  as  set  forth  in  the  specification. 

"8.  That,  if  the  second  drawing  which  hu 
been  exhibited  in  evidence  is  to  tie  regarded  u 
part  of  tlie  plaintiff's  patent,  and  to  be  re- 
ferred to  to  help  out  the  specification,  tlien 
lust  be  a  conformity  between  them.  If  tb^ 
re  substantiaUy  at  variance,  and  inemgnHm, 
and  inconsistent  with  each  other,  it  ii  a  fatil 
defect  in  the  patent,  which  alone  ia  aoffidnt 
to  prevent  the  recovery  of  the  plaintiff. 
""  That  if,  from  the  testimony,  the  paj 
e  that  the  placing  of  the  paddles  obliqadr 
upon  the  rim  of  the  wheel,  sworn  to  by  Job 
S.  Trott  as  having  been  done  by  him  in  18U, 
was  substantially  the  same  in  principle  u 
placing  them  spirally  upon  said  rim,  the  It- 
fendanta  are  entitled  to  a  verdict. 

"10.  That  the  plaintiff  must  Batitf;  tk 
jury  (to  sustain  the  only  judicial  conatrwtia 
of  which  the  patent  admits),  that  ha  ia  tkeinl 
and  original  inventor  of  the  spiral  farai  of  tk 
propelling  float;  and  if  from  the  eridBMa  h 
relation  to  the  patent  and  wheel  of  Beajub 
M.  Smith,  in  1829— of  Ebenezer  Beard,  hi  ud 
of  the  spiral  float  used  by  John  Steveni,  is 
1805 — they  believe  that  this  spinl  fona  wM 
not  new  in  the  plaintiff,  but  was  known  li 
used  before  his  patent,  that  upon  thii  gran' 
the  defendants  are  entitled  to  a  verdict. 

"II.  That  if  the  jury  believe,  from  tk 
spcoifieation  of  the  plaintiff  and  the  teatinxT, 
that  he  designed  to  e'ipress  bis  improvemat  H 
consist  in  the  trough  form  given  to  the  prvpd- 
ling  plates  by  bending  them  along  the  enbi. 
so  that  the  sides  of  the  plates  shall  be  at  mU 
angles,  or  nearly  so,  to  each  other,  aiid  tkl 
this  trough  form,  thus  produced  prerioia  » 
giving  the  plate  the  spiral  curve  longitodia^Illp 
is  to  be  considered  as  of  'the  esaence  of  (*!*< 
plaintiff's  invention,  then  the  defendants  kn 
not  infringed  upon  his  rights,  and  are  eatitiB 
to  a  verdict. 

"12.  That  if  the  jury  believe,  titm  Ik 
specification  and  the  testimony,  that  neitkti 
cylindrical  band  nor  the  twisted  spokes  ••• 
described  by  the  plaintiff  as  constituting  ■  P*'* 
of  the  paddle  wheel  by  him  patented,  tht  »* 
cannot  be  added  as  a  component  part  of  Ui  is- 
vontion  by  tlieir  infiertion  in  a  drawinRfllrf'* 
3cor3  after  the  issuing  of  his  letters  patnt 

"13.  That  from  the  silence  in  the  jpfdl"- 
tion.  both  as  to  the  hoop  or  cylindricaLkw 
and  twisted  spoke,  notwillisl.inJinp  tb*  «" 
lineatioa  in  the  drawing,  the  jury  mnst  i»|^ 
one  of  two  IIiIm;;.-:  either  that  the  plsintHTW 
not  invent,  and  therefore  did  not  desrHb^tk"- 
or  tliiit  they  wen'  las  hil  witness  Allaire  i»W"- 
ilanre  testilied)  not  the  subject-matter  <*"[' 
,'eiitinri  nl  the  timo  at  all,  being  old  and  «»- 
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t«atimoD7  that  the  plaintiff,  before  the  isiuing 
of  hia  letters  patent,  actually  reduced  his 
alleged  inveiition  to  practice,  the  patent  is  void, 
and  the  defendants  are  entitled  to  B  verdict. 

"IS.  That  if,  from  the  testimony,  the  jury 
believe  that  Captain  EricBson  actually  reduced 
the  propelling  wheel  to  practice,  such  as  were 
constructed  by  the  defendants,  before  the  same 
were  reduced  to  practice  by  the  plaintiff,  the 
defendants  are  entitled  to  a,   verdict. 

"IG.  That  the  exclusive  rights  of  a  patentee 
are  t«  make  as  well  as  to  use,  and  vend  to 
others  to  be  used,  and  that  tbe  rule  of  d&magea, 
aa  against  the  manufacturer  who  has  invaded 
tlu  exclusive  right  to  make  it,  are  the  profits 
which  he  has  derived,  or  which  the  plaintiff 
might  have  derived  from  such  making,  be- 
cause it  ia  the  sum  which  by  his  invasion  he 
has  prevented  the  patentee  from  obtaining. 

''IT.  That  if,  from  the  evidence,  the  jury  are 
satisfied  that  no  propelling  wheels  were  made 
by  the  defendants  between  the  2Tth  of  March, 
1H44,  the  date  of  the  alleged  completion  of  the 
record  of  the  plaintiff's  patent,  under  the  Act 
of  March  3d,  1837,  and  the  commencement  of 
this  suit  in  April  following,  upon  this  ground 
the  defendants  are  entitled  to  a  verdict. 

"18.  That  the  invention  of  the  plaintiff,  as 
deacribed  in  his  specification,  aa  illustrated  by 
his  drawing,  cannot  be  regarded  as  a  combina- 
tion of  the  several  parts  of  the  wheel;  as  a  com- 
bination the  invention  is  not  brought  out  in  the 
speciGcation  or  drawings,  and  such  a  view  of 
the  case  ia  entirely  inadmissible." 

But  the  court  refused  to  instruct  the  jury  ac- 
Mnding  to  the  prayers  of  the  defendants,  and 


brought  up  by  the  record  in  6  Howard  is  there 
printed;  but  the  certiorari  having  brought  up 
the  residue,  it  is  now  printed  entire.} 

"The  coiul,  in  charging  the  jury,  submitted 


paddle  wheel  of  the  plaintiff,  were  substantially 
in  conformity  with  the  drawing  filed  and 
model  deposited  in  the  patent  office  in  1B34; 
that  if  this  fact  was  found  in  the  affirmative,  it 
was  not  seriously  disputed  but  that  the  wheel 
of  Ericsson  was  similar  to  one  constructed 
from  the  specification  and  drawing  of  the 
plaintiff  when  taken  together. 

"The  court  further  charged,  that  if  the  jury 
found  the  above  question  in  the  negative,  then 
it  would  become  necessary  for  them  to  inquire 
whether  the  specification,  without  the  uid  of 
tlie  drawing,  was  sufficient  to  enable  a  mechanic 
of  ndinary  skill  to  construct  the  plaintiff's 
wheel;  such  a  one  as  could  be  constructed  with 
the  aid  of  it. 

"The  court  further  charged,  that  the  claim 
of  the  plaintiff  was  for  an  improvement  upon 
the  spiral  paddle  wheel  or  propeller;  that,  by 
a  new  arrangement  of  the  parts  of  the  wheel, 
he  had  been  enabled  to  effect  a  new  and  im- 
proved application  and  use  of  the  same  in  the 
propalsion  of  vessels;  that  the  ground  upon 
which  the  claim  is  founded  waa  this:  it  is  the 

Sting  rid  of  nearly  all  the  resisting  surface  of 
wheels  of  Stevens,  Smith,  and  others,  by 
llaeing  the  spiral  paddles  or  propelling  surfaces 
<■  the  ends  of  arms,  instead  of  carrying  the 
inddle*  themselves  in  a  continued  surface  to 
IS  li.  Ml. 


the  hub  or  shaft.  It  is  claimed  that  a  great 
portion  of  the  old  blade  not  only  did  not  aid  in 
the  propulsion,  but  actually  impaired  its 
efficiency,  and  also  that  the  improved  wheel  is 
made  stronger. 

"It  was  made  a  question,  on  the  former 
trial,  whether  the  plaintiff  did  not  claim,  or 
intend  to  claim,  the  entire  wheel;  but  we  un- 
derstand it  to  bie  for  an  improvement  upon  the 
spiral  paddle  wheel,  claimed  to  be  new  and 
useful  in  the  arrangement  of  its  parts,  and 
more  effective  by  fixing  the  spiral  paddles  upon 
the  extremity  of  the  arms  at  a  distance  from 
the   shaft. 

"The  court  further,  in  charging  the  jury, 
submitted  to  them  the  question,  whether  the 
plaintiff  was  the  first  and  original  inventor  of 
the  improvement,  referring  them  to  the  evi- 
dence upon  this  branch  of  the  case. 

"The  court  further  instructed  the  jury, 
that  the  description  of  the  invention  was  suf- 
ficient, and  that  the  objection  that  the  patent 
embraced  several  distinct  discoveries  was  un- 
tenable. 

"That  the  filing  of  imperfect  drawings  of  his 
wheel  in  1S41  did  not  preclude  the  plaintiff 
from  filing  a  corrected  one  in  1S44,  and  that 
the  drawing  could  be  referred  to  in  aid  of  the 
'specification,  though  not  annexed  to  [*KS8 
the  patent,  or  referred  to  in  the  specification; 
if  it  was  filed  with  the  application  in  the  pat- 
ent-office at  the  time  of  the  taking  out  of  the 
patent,  it  is  then  a  part  of  the  record. 

"That  if  the  drawing  and  specification  were 
so  contradictory  that  a  mechanic  of  ordinary 
skill  could  not  construct  the  wheel,  the  patent 
was  void.  But  if  the  latter  was  ambiguous, 
obscure,  or  doubtful,  the  drawing  might  be  re- 
ferred to  to  remove  the  difficulty. 

"That  the  omission  or  neglect  of  the  pat- 
entee to  bring  his  improvement  into  public  use 
did  not  forfeit  his  right  to  the  invention,  and 
that  the  fact  of  Ericsson's  propeller  having  been 
brought  into  public  use  first  did  not  ^ve  his 
patent  priority,  if  the  plaintiff  waa  the  first  and 
origmal  inventor. 

'^e  do  not  understand  that  the  original  in- 
ventor and  patentee,  in  order  to  enable  tdm  to 
maintain  an  action  for  an  infringement,  must 
prove  that  he  put  his  patent  in  use  by  actually 
building  a  boat,  and  running  her  with  a  pro- 
peller; it  is  sufficient,  if  he  shows  by  his  exper- 
iments, model,  and  descriptions,  that  his  im- 
provement is  useful. 

"On  the  question  of  damages,  the  court  in- 
structed the  jury,  that  the  settled  rule  was  to 
give  the  actual  damages  that  the  plaintiff  had 
sustained.  And  it  was  apprehended,  as  ap- 
plied to  the  case  before  them,  that  that  would 
be  the  sum  the  patentee  was  entitled  to  for  the 
right  to  make  his  propeller  to  be  used  in  the 
several  vessels  built  by  the  defendants,  and  in 
which  Ericsson's  propeller  had  been  placed  by 
them. 

"That  the  damages  were  not  necessarily 
confined  to  the  making  of  the  wheels  between 
March,  1844,  when  the  drawings  were  restored 
to  the  Patent  Office,  and  the  bringing  of  the 
suit.  Such  a  limitation  assumes  that  there  can 
be  no  infringement  of  the  patent  after  the  de- 
struction of  the  records  in  1836,  until  they  are 
restored  to  the  Patent  Office,  and  that  during 
the  intermediate  time  the  right,aotUke^\;enVc« 
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might  be  vlal&ted  with  impunitf.  We  do  not 
assent  to  this  view. 

"In  the  flrst  place,  the  Act  of  Congress  pro- 
viding for  the  restoratiou  was  not  pasaed  until 
the  3d  of  March,  1837;  and  in  the  Heoond  place, 
in  Htldition  to  this,  a  considerable  period  of  time 
must  necesaarilj  elapae  before  the  Act  would  be 
generally  known;  and  then  a  atill  further  peri- 
od before  copies  of  the  drawings  and  models 
could  be  procured.  Patentees  were  not  Tesponsi- 
bie  for  the  fire,  nor  did  it  work  a  forfeiture  of 
their  rights. 

"The  ground  for  the  reatriction  claimed  ia, 
that  the  community  have  no  means  of  ascertain- 
ing, but  by  a  resort  to  the  records  of  the  Pat- 
ent OfSce,  whether  the  coostruction  of  a  partic- 
K99*]  ular  'machine  or  instrument  would  be 
a  violation  of  the  rights  of  others,  and  the  in- 
fringement miglit  be  innocently  committed. 

"But,  if  the  embarrassment  happened  with 
out  the  fault  of  the  patentee,  he  is  not  respon- 
sible for  it;  nor  is  the  reason  applicable  to  the 
case  of  a  patent  that  haa  been  published,  and 
the  invention  known  to  the  public.  The  spec- 
ification in  this  case  had  been  published.  It  ia 
true,  if  it  did  not  sufficiently  describe  the  im- 

Srovement  without  the  aid  of  the  drawing,  this 
let  would  not  help  the  plaintiff. 

"If  there  were  unreasonable  delay  and  neg- 
lect in  restoring  the  records,  and  in  the  mean 
time  a  defendant  had  innocently  made  the  pat- 
ented article,  a  fair  ground  would  be  laid  for  a 
mitigation  of  the  rule  of  damages,  if  not  for 
withholding  them  altogether;  and  the  court  left 
the  question  of  fact,  as  to  reasonable  diligence 
of  the  patentee  or  not,  in  this  respect,  and  also 
all  questions  of  fact  involved  in  the  points  of 
the  case  for  the  defendants,  to  the  jury." 

The  counsel  for  the  defendants,  having  taken 
an  exception  to  all  that  part  of  the  charge  which 
was  inconsistent  with  their  prayers,  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  John  0.  Sargent,  from 
a  brief  filed  by  himself  and  Mr.  Johnson,  for 
the  plaintiffs  in  error,  and  by  Mr.  Gillet,  for  the 
defendant  in  error. 

The  counsel  for  the  plaintilTs  in  error  stated 
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On  the  8th  of  March,  1834,  John  B.  Emer- 
son obtained  letters  patent  of  the  United  States 
for  certain  improvements  in  the  steam  engine. 
In  December,  1836,  the  copy  of  the  letters  in  the 
Patent  OfBce,  with  the  drawing  and  the  model, 
was  destroyed  by  fire.  In  1837,  Congress  passed 
an  act,  calling  upon  invenlorH.  whose  models 
nnd  drawings  and  letters  had  bit-n  destroyer],  to 
replace  them.  5  Stat,  at  LaTfn:  ISl.  In  1R41, 
Emerson  recorded  his  letters  anew,  and  filed  an 
unattested  drawing.  In  1644,  February  12,  he 
completed  liis  record  by  swearinff  to  said  draw- 
ing, and  tiling  it  in  the  Patent  Office-  In  March, 
1844.  he  visited  Washington,  and.  on  oonsul- 
talion  with  Dr.  Jones,  prepared  a  new  drawing, 
nud  swore  to  it,  and  filed  it.  In  the  month  of 
May,  he  commenced  a  suit  atiainat  Haps  and 
IVIamater  for   making  the   Kricsson  propeller. 

In  the  year  1835,  the  instrument  known  as 
the  Ericsson  propeller  was  in  operation  in  Lon- 
don. In  I83H,  it  was  patented  in  the  United 
States.  From  1839.  to  1844.  it  was  made  by 
iiinnufacturers  in  New  York  nnd  el ae where, 
ivitlmiit  hindrrsnee  or  moleslnlion,  till  the  suit 
wan  comnipticed  against  Hogg  and  Delamatcr. ' 
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This  instrument  is  a  cylindrical  band,  support- 
ing *a  series  of  spiral  planes,  And  aua-  ['SOt 
tained  on  the  shaft  by  two  or  more  twisted 
spokes.  The  spokes  and  tike  band  conatitnte  its 
peculiar  and  patentable  features. 

John  B,  Emerson's  specification  eaDtkhiB  no 
allusion  to  a  cylindrical  band  or  a  twisted 
spoke.  His  drawing,  filed  in  March,  IBU, 
adopts  and  adds  these  features.  The  only  eri- 
dence  tending  to  show  that  they  were  contem- 
plated by  him  at  any  time  is  a  model  said  to 
have  been  made  in  1837,  two  years  after  Erics- 
son's propeller  was  in  operation  in  Londos. 
This  model  contains  three  hoops,  and  nine  or 
more  spiral  arms.  From  this  model  of  IS3T, 
and  information  of  the  patentee.  Dr.  Jones 
made  the  drawing  of  1&44. 

Ho^g  and  Delamater  were  iron  fonnden  ii 
the  city  of  New  York.  They  made  no  propd- 
lera  to  use,  and  used  none;  they  merely  maas- 
factured  them  to  order.  They  had  no  intcrtit 
whatever  in  the  patent  right  of  Ckptaio  En» 
son.  No  evidence  appears  in  the  case,  tenfif 
to  show  any  such  interest. 

It  is  not  pretended  that  J.  B.  Emeraon  em, 
at  any  time,  reduced  his  wheel  to  pnctiee,  until 
the  year  IB43,  when  he  made  an  ezperuiuat 
with  it  in  the  harbor  of  New  Orleans.  AU  tU 
we  know  of  it,  therefore,  prior  to  the  tnt 
1S37,  is  derived  from  the  drawing  made  ma 
the  model  of  1837,  or  the  statement  of  the  pat- 
entee himself,  and  the  formal  oath  that  tUi 
drawing  was  a  correct  delineation  of  hiaiiiw- 

The  attempt,  therefore,  to  incorporate  tk 
spiral  spoke,  and  the  cylindrical  band  or  hotf, 
into  Mr.  J.  B-  Emerson's  patent,  rests  exdi- 
sively  upon  his  own  allegation,  which  Is  miRf- 
ported  entirely  by  the  specification.  Emei«n 
own  witnesses  admit  that  there  isnomentiooef 
these    features    in    the    specification,   and  Ik- 

s,  Keller,  Birkbeck,  Dunham,  Belku^, 
Bartol,  Cunningham,  Mapes.  Cox,  and  Kraf^ 
swear  distinctly  that  the  specification,  in  tui 
respect,  contradicts  the  drawing.  It  it  not  dt 
njed  that  the  absence  of  these  would  dntr^ 
every  point  of  resemblance  between  BmeiMS'i 
wheel  and  Ericsson's  propeller. 

was  distinctly  proved  by  John  8,  Trott 
and  Nathan  Rice,  that  the  entire  wheel  of  Er- 

n,  except  the  spiral  twist  of  the  prqirlli>( 
blade  and  the  spiral  twist  of  the  arm,  wu  >* 
use  in  1818,  and  then  patented  by  Trott  Bri- 
dence  was  also  offered  tending  the  allow  tbit 

t's  wheel,  with  the  oblique  float,  opentrl 

he  same  principle  with  Ericsson's  wW 
with  the  spiral  float. 

It  was  distinctly  proved,  that  spin!  wlicHi. 
with  arms,  employed  at  the  stem,  and  mb- 
merged,  were  successfully  in  use  Itmg  befon  J- 
~,  Emerson  obtained  a  patent. 

Tlie  trough  form  Which  is  so  distinctly  i^^ 
upon  in  Emerson's  •specifications,  and  ['••' 
"hich  in  fact  constitutes  the  only  festurt  if- 
:ribed  and  relied  upon,  doea  not  eiist  in  t^ 
ricsson  propeller.  The  latter  instruBient  (•- 
ploys  only  spiral  planes,  which  had  been  it  "* 
hnlf  a  century. 

In  1847.  a  verdict  was  rendered  in  the  (si* 
niraiiist  the  defendnnta  below,  and  jndp'*"' 
teken  lliereon.  on  which  a  writ  of  errof  "• 
nllmved  inider  Ou-  seventeenth  section  ot 'I* 
PiKciLt  Aet,  reMiieii'.,!  lo  certain  (lueationi •»» 
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uaoag  which  were  tbose  of  Hubmittiag  the 
ease  on  written  arguments,  within  a,  limitec' 
time,  and  of  paying  the  amount  of  the  judg 
ment  into  court.  The  CQUse  was  argued  ac 
cording  to  those  conditionB,  and  the  court  gav( 
u)  opinion  in  the  caae,  in  which  they  decided 
■ubatantially,  that  the  piaintiffa  here  were  en- 
titled to  aland  before  this  court  like  all  other 
■uitora,  and  that  the  writ,  if  granted,  must  be 
on  the  whole  case. 

Judgment  was  therefore  Huspended,  on  plain. 

UfTs'  Buggestion  of  a  diminution  of  the  record, 

and   a  certiorari   isued,   by   which   the  case  ia 

DOW  brought  before  the  court. 

Points. 

L  The  defendant  in  error  has  no  patent  for 
Ml  improved  *J^^  paddle  wheel.  American 
Authorities:  Phillips  on  Patents,  224,  and 
cases;  Curtis,  127,  208;  Sullivan  t.  RedQeld, 
Paine,  G.  C.  442;  Shaw  v.  Cooper,  7  Pet.  292, 
316;  Evans  v.  Chambers,  2  Wash.  C.  C.  125; 
Barrett  v.  Hall,  1  Mason,  476;  Whittemore  v. 
Cutter,  1  Gallia.  437;  Evans  v.  Eaton,  Peters, 
C.  C.  340,  341;  Kneiss  v.  Schuylkill  Bank,  4 
Wash.  C.  C.  8;  Cutting  et  al.  v.  Myers,  4  Wash. 
C  G.  220;  1  SUt.  at  Large,  319,  sees.  1,  3. 
English  Anthorities:  Godson  on  Patents,  lOS, 
113,  and  ease?-  Neilaon  v.  Harford,  Webst. 
312,  and  arg.;  I  v.  Wheeler,  2  Bam.  &  Aid. 
360;  S.  C.  3  }uerivale,  629;  Glegg's  Patent, 
Webst-  117;  Russell  v.  Cowley,  Webst.  470; 
Househill  t.  Neilson,  Webst.  67B;  Webster  on 
Patents,  p.  66;  Hindmarcb,  41,  42,  609,  610, 
«11;  Godson,  170. 

n.  If  the  defendant's  patent  is  for  tbecom* 
tnnation  of  instruments  described  in  the  sped- 
fication,  there  is  no  pretense  that  the  combina- 
tion has  been  infringed;  if  for  several  improved 
machines,  it  cannot  be  supported  in  law. 
Evans  v.  Eaton,  3  Wheat.  454;  Barrett  v. 
Hall,  1  Mason,  447;  Moody  v.  Fiske,  2  Mason, 
112;  Wyeth  v.  Stone,  1  Story,  290. 

111.  The  claim  of  the  specification  is  too 
broad,  and  the  patent  therefore  void;  and  the 
patent  does  not  distinguish  the  improvement 
from  other  inventions.  English  Authorities; 
«0S*]  McFarlane  t.  Price,  1  Starkie,  199;  *Ia 
re  Nickels,  Hindmareh  on  Patents,  186;  Hill  v. 
Thompson,  3  Merivale,  622;  S.  G.  8  Taunton, 
326;  Williams  r.  Brodies,  Davis's  Patent  Cases, 
B6,  97;  Manton  v.  Manton,  Davis's  Pat.  Cases, 
349;  Hinter  v.  Wells,  1  Webst.  130.  Ameri- 
can Authorities:  Dixon  v.  Moyer,  4  Wash.  C. 
C  69;  Evans  t.  Hettick,  3  Wash.  C  C.  42S; 
Lowell  T-  Lewis,  1  Mason,  C.  C.  169;  Ames  v. 
Howard,  1  Sumner,  482;  Evans  v.  Eaton,  3 
^Pheat.  464;  Woodcock  v.  Parker,  1  Gallis. 
•38;  Whittemore  v.  Cutter,  1  Gatlis.  478;  Odi. 
cme  T.  Winkley,  2  Gallis.  61 ;  Barrett  v.  Hall, 
m.  Uason,  447;  Sullivan  v.  Redfleld,  Paine,  C.  C. 
■41;  Evans  v.  Eaton,  7  Wheat.  408;  Isaacs  v. 
Cocmcr,  4  Wash.  C.  C.  281;  Cross  v.  Huntiy, 
■3  Wend.  386;  Head  v.  Stevens,  19  Wend.  411; 
Kneiss  T.  Schuylkill  Bank,  4  Wash.  C.  C.  9; 
Worris  v.  Jenldns  et  al.  3  McLean,  260;  Peter, 
■on  V.  Woodier,  Ibid.  248. 

IT.  The  drawing,  filed  March  27,  1S44,  was 
Aot  legal  evidence  of  the  defendant's  patented 
KannUon,  because  there  was  a  drawing  filed  by 
^s  patentee  on  the  12th  of  February  previous, 
Vrtieh  waa,  hy  the  second  section  of  the  Act  of 
VSL.  ed. 


V.    ElUBSON.  601 

1837,  with  his  letters  patent,  the  only  legal  evi- 
dence of  his  invention,  as  patented,  that  could 
be  offered  in  any  judicial  court  of  the  United 
States. 

V.  The  patentee,  after  an  alleged  correction 
of  his  letters  patent  by  filing  the  second  draw- 
ing, could  not  in  law  avail  himself  of  that  cor- 
rection to  cover  causes  of  action  that  had  pre- 
viously accrued;  and  in  the  absence  of  proof  of 
any  subsequent  infringements  the  plaintiffs 
here  were  entitled  to  a  verdict  below.  In  re 
Nickels,  Turner  &  Phillips,  44;  S.  C.  1  Webst. 
669;  Hindmarcb  on  Patents,  Eng.  Ed.  21Q  et 
seqj  Wyeth  v.  Stone,  1  Story,  290;  Woodwortb 
V.  Hall,  1  Wood.  &  M.  248,  389. 

VI.  The  defendants  below,  having  sought  to 
establish  by  the  testimony  of  Jones,  Keller, 
Birkbeck,  Dunham,  Belknap,  Bartol,  Stillman, 
Cunningham,  Mapes,  Cox,  and  Kemp,  the  non- 
conformity of  Emerson's  specification  of  1834 
to  the  drawing  filed  in  1S44,  and  having  dis- 
puted, at  every  step,  that  Ericsson's  propeller, 
or  anything  like  it,  could  be  made  by  taking 
the  two  together,  were  entitled  to  the  instruc- 
tions sought,  by  their  eighth  prayer;  and  the 
various  instructions  of  the  court  on  the  subject 
of  the  drawing  amounted  distinctly  to  a  denial 
of   that  prayer. 

VII.  The  original  letters  patent  were  pro- 
duced in  evidence.  There  was  no  drawing  an. 
nexed,  referred  to  in  them,  or  accompanying 
them.  No  case  has  gone  so  far  as  to  say  that 
any  other  drawing  shall  be  permitted  to  en- 
large or  add  to  the  specification.  Curtis  on 
Patents,  123,  126,  173,  174,  and  cases  there 
dted;  Brooks  v.  Bicknell,  3  McLean,  250,  261. 

"Vin.  The  wheel  patented  by  John  ['603 
S.  Trott,  in  1818,  having  been  proved  to  be 
identical  with  that  made  by  Ericsson,  with  the 
single  exception  of  the  spiral  curvature  to  the 
arms  and  the  paddles,  the  ninth  prayer  of  the 
defendants  below  should  liave  been  allowed. 

IX.  The  court  erred  in  rejecting  a  portion  of 
C.  M.  Keller's  deposition. 

X.  The  court  erred  in  admitting  testimony 
i  to  the  patent  fee  paid  by  Captain  Ericsson, 

of  damages  against  the  manufac- 


XI.  The  court  erred  in  refusing  the  sixteenth 
prayer,  on  the  subject  of  damages;  and  in  in. 
structing  the  jury,  as  matter  of  law,  that  the 
actual  damages  sustained  by  Mr.  Emerson,  by 
the  manufacture  of  the  Ericsson  propeller,  was 
the  sum  the  patentee  was  entitled  to  for  the 
right  to  make  his  propeller  to  be  used  in  the 
several  vessels  built  by  the  defendants,  and  in 
which  the  Ericsson  propeller  had  been  piaceil 
by  them.  The  defendants  were  manufac- 
turers,  built  no  vessels,  used  no  propellers,  sold 
no  propellers,  but  were  merely  employed  to 
make.  The  actual  damage,  by  the  invasion  of 
the  right  to  make,  was  the  maker's  profit,  and 
not  the  patentee's  fee.  Curtis  on  Patents.  292, 
293,  294,  296,  and  cases  there  cited;  Bryce  v. 
Dorr,  3  McLean,  582;  'Whittemore  v.  Cutter.  1 
Gallis.  429;   Earle  v.  Sawyer,  4  Mason,   1,   12. 

XII.  Whether  or  not  there  was  reason  for 
withholding  damages  altogether  was  a  question 
for  the  court,  and  should  not  have  been  left  to 
the  jury,  where  there  was  no  dispute  about  the 
facts,  as  in  the  case  presented  by  the  record. 
"  1  V.  Hoyt,  13  Peters,  263;  Ellis  v.  Paige,  1 
Kck.   43;    S.   a   2  lb.   71;    UvingRttm   &.  *Xv\- 
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Christ  T.  Marjland  Ina.  Oo.  7  Crauch,  606;  Gil- 
bert V.  Moody,  17  Wend.  354;  Oliver  v.  Mary- 
land  Ine.  Co.  7  Cranch,  495;  Rejnolda  v.  Ocean 
Ina.  Co.  22  Pick.  191. 

XIV.  Whoever  first  perfeotB  a  machine  is  en- 
titled to  the  patent,  and  is  the  real  inventor,  al- 
though others  ma  J  previously  have  had  the 
idea,  and  made  some  experiments  towards  put- 
ting it  in  practice.  He  is  the  inventor,  and  is 
entitled  to  the  patent,  who  first  brings  a,  ma- 
chine to  perfection,  and  renders  it  capable  of 
useful  operation.  Washburn  T.  Gould,  " 
Story,   133. 

Of  Mr.  Gillet'a  argument  for  the  defendant  i 
error,  the  reporter  has  no  notes. 

Mr.  Justice  Woodbniy  delivered  tlM  o^i 
ion  of  the   covirt: 

This  is  the  same  case  which  has  been  before 
UB  on  a  former  occasion,  as  reported  in  6  How. 
ard,  437. 

The  decision  there  announced  on  the  points 
804*]  presented  by  'that  record  wai 
panied  by  a  ruling  that,  in  writs  of 
patent  cases,  all  the  questions  of  law  wbicb 
arose  at  the  trial  might  be  brought  up,  and  not, 
as  there,  only  such  as  the  court  below  should 
deem  reasonable.  Thereupon  the  counsel  for 
the  plaintiffs  in  error  moved  for  a  certiorari  to 
transfer  here  such  other  questions  aa  had  not 
been  before  brought  up  and  decided. 

This  certiorari  and  a  subsequent  one  having 
been  allowed,  the  same  counsel  proceeded  to  ar- 
gue the  questions  appearing  on  the  whole  record, 
as  well  those  on  which  an  opinion  had  already 
been  pronounced,  as  the  new  questions  arising 
on  the  additional  parts  of  the  record. 

This  was  objected  to  by  the  defendants  ii 
error,  but  permitted  by  the  court,  on  thi 
ground,  that  a  division  among  them  existed  be- 
fore, and  that  two,  if  not  three,  members  of 
the  court  were  now  present,  who  were  not 
when  the  former  opinion  was  agreed  to.  On 
this  state  of  things,  having  heard  the  whole 
oase  fully  re. argued,  the  first  inquiry  is,  if  any 
of  the  points  before  settled  appear  to  have  been 
ruled  erroneously,  either  on  the  record  as  it 
then  stood,  or  on  it  including  the  new  matter 
since  brought  up. 

It  is  very  manifest  that  this  matter  does  not 
relate  to  any  of  the  former  points,  and  conse. 

auontfy  does  not  impair,  or  in  any  way  affect 
Kern,  or  our  decision  before  given  upon  them. 
In  the  next  place,  has  the  new  argument,  or 
the  further  consideration  of  the  case,  presented 
anything  which  justifies  a  change  of  views  on 
what  was  then  settled.     We  think  not. 

Without  repeating  the  whole  reasoning  and 
precedents  stated  in  B  Howard,  in  support  of 
the  former  views  of  the  court,  we  shall  only 
submit  a  few  further  explanations  concerning 
some  of   them. 

On  the  leading  question,  whether  the  inven- 
tion is  sufficiently  described  in  the.  tetters  pat. 
ont,  it  may  be  sufReient  to  add,  that  this  do. 
pcnds  on  what  must  be  considered  as  a  part  of 
those  letters. 

The  letters  in  this  case  were  taken  out  in 
|g34,  imder  the  Act  of  1793.  and  the  law  did 
not  then  require  the  patentee  or  the  com- 
missioner to  make  the  specification  a  part  of 
the  Icitcrs  patent,  as  it  does  by  the  Act  of 
lR3(i.   But  the  inventor  still  had  a  right,  if  he 
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pleased,  for  greater  fullness  and  clearoew,  not 
only  to  file  a  specification  as  such,  and  u  tlie 
law  directed,  but  to  advise  the  Patent  Office 
also  to  incorporate  it  into  the  letters  tss^ 
of  them  by  express  terms  of  reference.  T^ 
it  would  be  peculiarly  proper  for  tbe  officend 
the  government  to  do,  as  the  lannup  o(  tkt 
specification  is  tbe  lainguage  of  uu  innntar, 
and  describes  tbe  invention  in  hia  own  nj, 
and,  it  is  to  be  'presumed,  in  the  best  [*I(I9 
way;  whereas  the  language  of  theletttniithtt 
of  the  Commissioner  of  Patents  or  the  Pnn- 
dent,  who  signs  them,  and,  if  standing  alou, 
might  by  mistake  or  accident  not  fully  descrik 
the  Invention.  Here,  then,  in  order  to  sioil 
any  such  untoward  result,  they  did  eiprtsil; 
incorporate  tbe  whole  specification  into  tb 
patent  as  "a  part"  of  it,  besides  referring  to 
It  for  "a  description"  of  the  improvement. 

This  the  officers  had  a  right  to  do,  u  gn^ 
ore  in  deeds  have  a  right  to  refer  to  other  dMdt 
or  papers,  and  annex  or  incorporate  them  u  i 
part  of  the  instrument  of  conveyanM.  8a 
cases  cited  in  6  Howard. 

A  similar  course  is  often  puraued  in  pdlda 
of  insurance  by  the  makers  of  them,  ui  h 
other  contracts,  as  well  aa  in  deelaratiom  ■ 
acconnts  annexed.  That  such  a  course,  too,  ii 
prudent,  and  to  be  encouraged  in  the  cue  d 
patents,  is  shown  by  Confess  fn  tbe  Ad  4 
1838,  imperatively  requiring  it  to  be  tet 
thereafter. 

The  speciSeation  being,  therefore,  in  iMt 
case,  voluntarily  annexed,  and  made,  ia  a- 
press  terms,  a  part  of  the  patent,  thou|^  be- 
fore the  law  required  it  to  be  done,  it  still  b' 
came  a  portion  of  the  patent  by  geneial  pfk- 
ciples,  as  clearly  as  it  does  since  by  the  «iii4i 
of  the  law.  It  follows,  also,  that,  being  ttat 
adopted  and  recognized  as  "a  part"  of  the  [i»t- 
ent  itself,  if  the  improvement  is  there  desoiM 
with  due  fullnessandcertainty,  it  issodeseiiM 
the  patent  itself. 

But  it  is  manifest  that  it  is  thus  describd 

there.    In  the  very  first  lines  it  is  set  out,  t* 

only  as  "an  improvement  in  the  steam. ei^iWi' 

but    "in    the    mode    of    propelling    tberewitt 

either  vessels  on  the  water  or  carnages  on  tkt 

land."    These    together   constitute   a   fall  M^ 

satisfactory   description   of   tbe   whole.    H  !■ 

an  "improvement  in  the  steam-engine,"  notii 

generating  steam,  but  in  applying  it;  and,  U- 

describing   minutely   the   application  of  ^ 

propelling  carriages  on  land,  it  proceed!  te 

it   out,   "when   used   for   steamboats."  Iw' 

i  to  be  connected  with  "an  improved  ■fi'*' 

padiile  wheel." 

After  all  this,  no  one,  it  is  believed,  eonld 
justly  contend  that  the  patent  itself  was  del** 
ive,  or  likely  to  mislead  in  describing  the  !■■ 
provement  which  the  patentes  claims  to  li** 
invented. 

Referring  to  the  former  opinion  in  thii  <•* 

for  other  reasons  and  decisions  in  support  ■ 

this  view,  we  proceed  to  the  next  objection.  B 

is,  thot  the  improvement  thus  described  ii  f* 

more  than  one  invention,  and  that  one  wt  <■ 

letters  patent  for  more  than  one  invention  i> 

not  tolerated  by  law. 

But  grant  that  such  is  the  result  when  two" 

ore  inventions  are  entirely  separate  and  i* 

dependent — though  this  is  •doubtful  on  ['IS* 

principle— yet  it  is  well  settled  in  the  caw*  fw 

Howard  U- 
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mcrly  cited,  tliat  a  patent  for  more  than  one 
Qvention  is  not  void,  if  tlief  are  connected  in 
;heir  design  and  operation.  Thie  last  is  clearl; 
'.he  caee  here.  They  all  here  relate  to  the  pro- 
pelling of  carriages  and  veasels  by  steam,  and 
jnlf  differ,  as  tbey  must  on  water,  from  what 
they  are  on  land;  a  paddle  wheel  being  neces- 
(ai7  on  the  former,  and  not  on  the  latter,  and 
>ne  being  used  on  the  former  which  is  likewise 
claimed  to  be  an  improved  one.  All  are  a  part 
)f  one  combination  when  used  on  tiie  water, 
md  dilTering  only  as  the  parts  must  when  used 
to  proDBl   in  a  different  element. 

In  Wyeth  et  al.  v.  Stone  et  al.  1  Story,  2g8, 
n  order  to  render  different  letters  patent  nec- 
!Bsary,  it  ia  said,  the  inventions  must  tie 
'wholly  independent  of  each  other,  and  dis- 
tinct inventions  for  unconnected  objects;" 
la   one  to  spin  cotton  and  "another  to   make 

Again,  if  one  set  of  letters  patent  ia  permis- 
lible  for  one  combination  consisting  of  many 
Hurts,  aa  is  the  daily  practice,  surely  one  will 
imply  suffice  for  two  or  three  portions  of  that 
ombination. 

The  next  point  before  decided  was,  that  the 
leacription  was  sufficiently  clear  and  certain. 
7nder  the  instructions  of  the  court,  the  jury 
'ound  that  it  was  clear  enough  to  be  under- 
itood  by  ordinary  mechanics,  and  that  machines 
md  wheels  could  readily  be  made  from  it, 
onsidering  the  specitication  as  a  whole,  and 
idverting  to  the  drawings  on  file.  This  is  all 
*Iiich  the  law  requires  in  respect  to  clearness, 
ind  it  does  not  appear  necessary  to  add  any 
iiin^  to  what  is  cited  and  stated  in  the  former 
^nion  in  support  of  the  instructions  given  be- 
ow  on  this  point. 

The  court  did  right,  too,  in  hoHIng  to  the 
>ropriety  of  looking  to  the  whole  specification, 
uid  also  to  the  drawings,  for  explanation  of 
inything  obscure.  The  drawings,  then,  be- 
ng  proper  to  be  referred  to  in  illustration  of 
lie  specification,  they  could  be  restored  when 
Kimt,  and  if  appearing  in  some  respects  er- 
-tmeous,  they  could  be  corrected.  That  thia  last 
aaa  done,  and  done  well,  was  distinctly  shown 
17  Dr.  Jones,  a  skillful  draughtsman  and  ex- 
lert.  It  would  be  unreasonable  to  prevent  or 
'vfuae  the  correction  of  such  errors,  so  as  not 
w  mislead  nor  cause  contradictions;  because, 
ifter  all.  it  is  the  specification  whicli  governs, 
uid  the  drawings  merely  illustrate.  It  is  true 
:hat  it  would  not  be  proper  to  leave  the  draw- 
B^  so  long,  not  restored  nor  corrected,  as  to 
tnnce  neglect  or  a  design  to  mislead  the  pub- 
ic; and  the  jury  were  allowed  to  decide  what 
KU  a  reasonable  time  for  this  purpose,  under 
Jw  circumstances  of  the  case,  and  the  duties 
■07*]  imposed  *by  law  on  the  patentee. 
diis  being  a  point  in  part  of  law  and  in  part 
>f  fact,  it  was  properly  submitted  to  the  jury, 
Ud  their  finding  must  stand,  unless  it  is  shown, 
u  has  not  been  done,  that  illegal  instructions 
were  given  to  them  concerning  it,  or  that 
Moper  legal  directions  were  omitted.  See 
kMlogoua  cases,  Chitty  on  Bills.  336.  379;  0 
Bast,  347;  1  Camp.  246;  Johnson  v.  Sutton, 
'  D.  ft  E.  614;  2  Bam.  &,  Adol.  857,  858. 

h  respect  to  another  abjection,  of  the  claim 
adng  too  broad,  that  was  fully  answered  in  the 
VBler  opinion,  and  ao  was  the  objection,  that 
laaaMB  could  not  be  recovered  after  the  fire, 
■tL.  Ml. 


and  before  the  restoration  of  the  specification 
and  drawings. 

Certain  new  points  are  also  presented  on  the 
new  matter  brought  here  by  the  certiorari. 
Among  them,  no  one  seems  specialty  relied  on, 
which  is  not  involved  in  those  already  consid- 
ered, except  the  instructiona  on  the  rule  for 
settling  the  whole  damages.  It  is  true,  that 
the  verdict  appears  large  in  amount.  But 
if  too  large,  and  the  jury  were  properly  in- 
structed on  the  subject,  the  fault  is  theirs  rather 
than  the  court's,  and  cannot  bo  corrected  here. 

It  is  not,  however,  clear  that  it  is  too  large, 
as  it  docs  not  appear  to  have  exceeded,  and,  iU' 
deed,  it  rather  fails  short  of,  the  price  paid  for 
a  license  to  make  an  improvement  like  this  to 
be  used  in  so  many  veasels.  It  is  the  making 
and  selling  to  be  used,  and  not  the  selling  or 
buying  or  making  alone,  for  which  full  dam- 
ages are  usually  given.  10  Whcaton,  350; 
Curtis  on  Pat.  256;  3  note;  3  McLean,  427. 
The  court,  therefore,  being  called  on  to  lay 
down  some  general  rule,  very  properly  in- 
formed the  jury  that  such  price  might  be  a 
suitable  guide,  and  it  is  the  customary  one  fol- 
lowed for  making  and  selling  patent  stoves, 
lasts,  spokes,  etc.,  and  seems  once  to  have  been 
treated  by  law,  as  the  chief  guide  in  all  patent 
cases;  as  the  Act  of  ITOl,  sec.  5  (1  Rlat.  at 
Large,  322),  gave  three  times  its  amount  when 
one  either  made  for  sale  or  used  a  patented  ma- 

But  that  law  being  repealed,  and  the  damnircs 
)w  left  open  for  each  case,  tlie  judge  correctly 
added,  that  a  fair  ground  existed  for  a  mitiga- 
tion below  that  amount,  if  the  maker  of  the 
machine  appeared  in  truth  to  be  ignorant  of 
the  existence  of  the  patent  right,  and  did  not 
intend  any  infringement.  That  would  not, 
however,  furnish  a  reason,  as  was  insinted  by 
the  plaintiffs  in  error,  for  allowing  no  damages 
when  making  the  machine  to  be  used,  and  not, 
as  in  some  cases,  merely  for  a  dioiIpI,  or  for 
fancy,  or  philosophical  illustration.  Whittemore 
V.  Cutter,  1  Gallis.  429;  Jones  v.  Pearce, 
Webster's  P.  C.  126;  3  McLean,  683.  The  in- 
ent  not  to  injure,  also,  never  exonerates,  as  is 
'contended,  in  these  cases,  from  all  [*60S 
damages  for  the  actual  injury  or  encroachment, 
though  it  may  miti);ate  tlicm.  Bryce  v.  Dorr, 
3  McLean,  5M.  The  further  general  sugges- 
tion by  the  judge,  to  give  only  the  actual  dam- 
ages, was  well  calculated  to  prevent  anything 
vindictive  or  in  excess,  and  justify  the  jury  to 


this  class   of  caaes.      See   Lowell   v.   Lewis,   1 

Bson,  C.  C.  162;   I  GaU.  C-  C.  420. 

That,  however,  was  a  matter  of  discretion  for 
the  jury,  under  all  the  circumstances,  and  not 
a  question  of  law  for  the  court. 

Nor  will  the  conaequence  of  damages  so  large 

.  the  present  seem  harsh,  if  thereby  any 
further  recovery  should  be  prevented  for  using 
or  selling  as  well  as  making  the  machine,  but 
which  point  is  not  decided  by  us  now.  because 
not  raised  on  the  record.  It  may  be  added, 
however,  in  this  connection,  that  the  defend- 
ants are  certainly  relieved  now  from  one  con- 
sequence by  way  of  damages  or  penalty  which 
once  existed,  and  which  was  to  forfeit  the  ma- 
terials of  the  machine  to  the  patentee.  %«« 
section  4th  in  Act  of  ipt>\  1.Wh,  \1W,  \  %ViA^ 
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at  Large,  111.  It  miiat  be  a,  verj  extreme 
eafle,  too,  where  a  judgment  below  should  be 
reversed  on  account  of  damages  like  these  in 
actions  ei  delicto,  and  \vhen  the  inBtructions 
suggested  to  the  jury  the  true  general  rule  and 
the  leading  ground  for  mitigation,  as  well  as 
against  eicess,  and  when,  if  appearing  to  be 
elearly  excess  ive  under  all  circumstances,  a 
new  trial  could  have  lieen  moved  and  bad  on 
that  account  in  the  Circuit  Court. 
Judgment  below  ttfiirmed. 


Mr.  Justice  Catron: 

To  the  opinion  jiiat  delivered  I  dissent.  I 
think  the  letterspatent  are  for  a  single  improve- 
ment on  the  steam  engine,  and  that  tbe  schedule 
has  added  two  distinct  inventions  in  addition^ 


and  the  second  in  appljiing  the  power  of  the 
shaft  to  turning  a  capstan  by  means  of  a  cog- 
wheel. These  two  claims  are  entirely  independ- 
ent of  tbe  improvement  elnimed  in  the  letters 
patent  actually  granted;  this  is  for  inventing  a 
piston  and  shaft  which  turn  a  wheel  without 
employing  a  crank.  And  as  this  controversy 
depends  on  a  supposed  infringement  of  the  im- 
proved paddle  (n^ich,  in  nty  judgment,  is  not 
covered  by  the  letters),  I  therefore  think  that 
the  suit  cannot  be  maintained  on  tbe  face  of 
the  letters. 

«09»]  "Second,  if  these  three  distinct  Im- 
provements had  bcpn  claimed  and  granted  in 
the  letters,  and  described  in  the  schedule, 
then  the  patent  would  be  void,  as  I  think,  be- 
cause no  more  than  one  invention,  distinct  and 
disconnected  from  others,  can  be  granted  in  the 
same  letters.  Such  is  the  construction  thtit  hits 
been  given  to  the  legii^lation  of  Congress  at  the 
Patent  Ofllce,  and  is  supposed  by  me  to  be  the 
correct  one.  If  three  independent  inventions 
can  be  patented  end  monopolized  together,  so 
any  number  mny  be;  by  this  means,  the  grant 
may  cover  ninny  fictitious  claims,  with  some 
valid  ones,  which  latter  will  stnnd  protected; 
BO  that  little  or  no  risk  will  be  run  by  obtaining 
a  grant  for  that  which  is  not  new;  ami  by  this 
mode  of  proceeding  at  the  Patent  Office,  licti- 
tious  claims  may  cover  and  assume  to  monopo- 
lize the  ordinary  implements  now  in  use  on  the 
farm  and  in  tbe  workshop,  and,  yet  more  than  is 
now  the  cose,  harass  the  public  with  fictitious 
and  ill-founded  claims  to  make  and  sell  exclu- 
sivclv  things  in  daily  and  extensive  use.  Al- 
though the  flaim  may  be  fictitious,  still  this 
docs  not  protect  the  public  from  harassment, 
as  usually  men  using  cheap  implements  cannot 
alford  to  litigate  in  tbe  United  States  Courts. 
It  would  be  far  better  to  allow  the  claim,  un- 
just as  it  is,  and  pay  the  patentee  his  fraudu- 
lent demand,  than  incur  the  expense  of  a  suit, 
which  the  patentee  or  his  assignee  may  well  af- 
ford to  pi'Usecute. 


Order. 


This 


le  on  to  be  heard  on  the  tran- 
script of  the  recoi-d  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  was  argued  by 
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counsel;  on  consideration  whereof,  it  li 
now  here  ordered  and  adjudged  by  this  ccnrt, 
that  the  judgment  of  the  said  Circuit  Court  ii 
this  cause  be,  and  the  same  is  hereby  affirmed, 
with  costs,  and  damages  at  the  rate  of  lii  per 
centum  per  annum. 


THE  UNITED  STATES,  AppcHuti, 

THE  MAYOR,  ALDERIOIN,  ASD  INHAB- 
ITANTS OF  THE  CITIES  OF  PHILADBL- 
PHIA  AMD  NEW  OBLEANS. 

Grant  by  Spanish  government  for  colony  to  be 
formed  by  Baron  do  Bastrop  vested  no  title 

The  declaloD  of  tkti  eonrt  Id  tbe  Onlted  BUM 
V.  Reynea,  Q  IlDwaid.  127.  acain  afflrmed,  t — '" 


The  contract  made  between   the  Bare 

Sand  ttie  SpaalBb  govern  me  at  did  i 
ect  title  In  Itastrop.  aad   therefare 
ID  eierclse  iurlxdlcttaa  over  tbe  claim. 


givca   to  Bastrop  by   . —   _, 

pointed  out  ttie   place  where  tbe  lamlUee 
settle  which  Bastrop   wi-   --    ■--■--   ■- 


__ .-ed  families,  who 

to  grow  wheat,  and  Bastrop's  Interest  was  1iik»- 
ed  to  be  In  the  monopoly  of  mannliCtarlDK  ftm 
and  eipoctlDg  it  to  Havana  and  other  places  Budv 
tbe  Jurlsdlcl^n  of  tbe  Spanish  crown.  WItb  thU 
vkn,  be  obtained  separate  graots  for  the  tivoaior 
mill-seats,  and  was  bound  to  erect  at  least  aat  Dili 
wllhin  two  jeare  from  the  date  of  the  grant 
The   famlllea   wbkb   were   Introduced  took  iMr 


le  or  tbe  United  S 


lands  upon  the 


'.  KlDK  et  al.  7  Houii 


It  Hiis  a  petition  filed  by  the  corporate  »'■ 
thorittes  of  tbe  cities  of  Philadelphia  and  N(»    , 
Orleans,  claiming  a  large  body  of  land  udiIm* 
grant  alleged  to  have  &en  made  by  the  B»f»    : 
de  Carondelet,  the  Spanish-Governor  of  I^*     . 
ana,  in  1790  and  1797,  to  the  Doron  de  Bastwf.    ■ 

Al!  the  title  papers  are  set  forth  in  the  opii- 
ion  of  the  court,  and  it  is  unncces'sary  to  re- 
peat them.  The  derivation  of  title  to  the  pe^' 
tioners  in  this  case  is  explained  in  their  pe*"' 
tion,  which,  being  short,  may  bo  inserted. 

"To    the    Honorable    T.    H.    McCaleb,  Ji"P 

of  the  District  Court  of  the  United  StatM  f« 

the  Difllrict  of  Louisiana.  . 

"The  petition  of  the  Mayor,  Alderman.  «» 
Citizens  of  Philadelphia,  and  of  the  Msy"' 
Alderman,  and  Inhabitants  of  the  Qty  of  Ne» 
Orleans,  respectfully   represents: 

'That  in  the  year  1795  or  17B0,  in  tlie  W" 
State  of  Louisiana,  of  which  the  Baron  df  C»r- 
ondelet  was  Governor  General  and  vice-petrM. 
a  grant  was  made  to  the  Baron  de  Bastrop.  ^ 
the  proper  authorities,  of  a  certain  trsrt  ^ 
land,  twelve  leagues  square,  lying  on  tie 
Ouachita  ond  Bayou  Siard,  to  be  located  »nd 
surveyed,  which  was  done  in  due  and  I^E*' 
form,  as  by  the  annexed  plot  of  Bnn'Ti 
Howard  ■>• 
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«lf 


Afterwards  a[^roved  and  confirmed;  your  pe- 
titioners, for  fuller  information,  refer  to  the 
documenta  publiahed  by  authority  of  Con- 
gresB,  in  Vol.  n.  State  Fapera,  title^  Public 
Lands,  page  772,  So.  40;  as  also  to  the  volume 
of  land  lav.3,  published  by  Matthew  St.  Glair 
Clarke,  pa^  951,  etc.,  etc. 

''Your  petitionen  further  show,  that 
about  the  2Sth  day  of  January,  1S04,  the  said 
Baron  de  Bastrop  convened  to  a  certain  Abra- 
ham Morehouse  two  thirds  of  tbe  said  tract, 
which  waa  '  afterwards,  by  a  compromise  be- 
tween the  said  Bastrop,  Morehouse,  and  a  cer- 
tain Charles  Lynch,  modified  so  that  Morehouse 
became  entitled  to  four  tenths,  and  L^ch  to 
111*]  *six  tenths  of  said  grant;  which  said 
nx  tenths  were  afterwards  conveyed  to  Ed- 
ward Liringston,  on  the  ISth  day  of  September, 
1807,  as  by  documents  marked  B,  C,  D,  E,  and 
f,   respectively,  will  appear. 

"And  they  also  show,  that  on  or  about  tbe 
Sth  day  of  March,  1810,  at  a  sale  made  by  or- 
der of  T.  C  Lewis,  parish  judge  of  the  parish 
of  Ouachita,  60,000  acres  of  the  part  assigned, 
and  belonging  to  Abraham  Morehouse,  were 
aoiaed  and  sold  for  taxes,  when  a  certain  An- 
drew Latting  became  the  purchaser,  and  after- 
wards transferred  to  Andrew  Morehouse  and 
George  Y.  Klorehouee,  sona  and  lawful  heirs 
of  the  said  Abraham,  and  to  Sophia  L.  More- 
house, Charles  F.  Morehouse,  Ann  M.  More- 
house, and  El  lea  C.  Morehouse,  children,  also 
of  the  said  Abraham,  each  the  amount  of  8,000 
acrea  out  of  the  60,000  sold  for  taxes.  That 
in  1813,  the  said  Morehouse  died,  and  thereby 
the  remainder  of  the  said  property  passed  to 
iuB  wife,  Abigail  Young,  and  her  two  sons, 
Andrew  and  George,  and  that  on  or  about  the 
IStb  of  January,  1B24,  Stephen  Girard  pur- 
cluued  the  shares  of  said  Sophia  L.,  Charles 
F.,  Ann  M.,  and  Eliza  C,  and  in  May,  1S26, 
he  purchased  of  George  the  8,000  so  to  him 
conveyed;  that  the  2,000  remaining  were,  by 
the  said  letting,  sold  to  Nathan  Jlorne,  in  his 
oim  right  and  as  attorney  for  R.  R.  Goblet, 
^*ba  conveyed  the  same  to  a  certain  Thomas 
Xjovell,  who  sold  them  to  Stephen  Girard,  as 
^rlll  more  fully  appear  by  the  documents  here- 
with filed,  and  marked  G,  H,  I,  J,  K,  KK,  L, 
M,  N,  O,  P,  Q,  R. 

"That  in  the  autumn  of  the  year  1816,  An- 
<Xrew,  the  elder  son,  died,  unmarried,  and  with- 
out issue,  whereby  his  estate  passed  to  his 
another,    Abigail,    and    his    surviving    brother, 

"Tbat  the  said  George,  as  well  in  his  own 
^ght  aa  in  virtue  of  a  power  of  attorney,  duly 
«%ecuted  by  his  mother,  Abigail,  constituted 
^od  Appointed  a  certain  William  Orifiith,  of 
^nrliiigton,  in  the  State  of  New  Jersey,  their 
^((ent  and  trustee,  for  the  purpose  of  selling 
*4ld  dinKMing  of  their  interest  in  the  said  lands. 
^■hieh  he  accordingly  did,  on  or  about  the  2!)th 
o«  jKduary,  1822,  to  the  said  Stephen  Girard, 
^mmea  Lyle,  and  Robert  E.  Griffith;  as  also  of 
V-OjOOO  acres  of  the  same  parcel,  held  by  the 
*«me  Wm.  Griffith  and  Richard  S.  Coxe.  of 
2*M>rgetown,  District  of  Columbia,  about  the 
*Ad  of  January,  1B24;  that  afterwards,  vi7,.:  at 
^Ike  October  Term,  1S27,  of  the  Seventh  Judi- 
*tml  IMstriet  Court,  In  the  parish  of  Ouarhiln. 
^  partition  waa  decreed  between  the  said  Gi- 


rard,  Lyle,  and  Griffith,  whereby  the  portion 
of  Girard  was  separated  and  set  apart,  aa  1^ 
said  decree  and  the  documents  marked  Q,  R,  S, 
T,  U,  V,  W,  and  X,  herewith  filed,  will  more 
fully  appear.  And  your  •petitioners  1*812 
further  show,  that  the  portion  assigned,  as 
above  Htated,  to  Edward  Livingston,  an  amount 
of  12,500  acres,  was,  by  tbe  said  Girard,  pur- 
chased, as  per  act  herewith  filed,  and  marked 
AA,  about  the  6th  of  November,  1819,  from  a 
certain  John  Carrier,  of  Baltimore,  who  pur- 
chased it  from  Samuel  McKean  of  said  city, 
being  part  of  a  larger  parcel  conveyed  bj 
the  said  Edward  Livingston  to  Stephen  Wante, 
by  act  marked  CC. 

"And  they  further  show,  that  on  or  about 
the  22d  of  November,  1824,  the  said  Stephen 
Girard  purchased  from  John  Hughes,  of  the 
parish  of  Ouachita,  4,300  acres  of  the  same 
land,  which  said  Hughes  had  purchased  at 
Bheriff's  sale,  being  a  part  of  that  assigned  to 
Andrew  Morehouse,  as  appears  by  tbe  docu- 
ment marked  DD,  herewith  filed. 

"And  they  further  show,  that  on  or  about 
the  Otb  day  of  February,  1824,  the  said  Stephen 
Girard  purchased  at  sheriff's  sale,  in  the  case 
of  Brooks,  Syndic,  v.  G.  Hamilton,  23,604 
acres,  which  the  said  Hamilton  purchased 
from  Andrew  Y.  Morehoi<"e,  as  by  document 
EE,  herewith  filed,  more  fully  appi'srs. 

'That  on  or  about  the  11th  day  of  t'ebrunry, 
5,  the  said  Stephen  Girard  purchased  from 
Ctesar  McLaughlin,  4,000  acres  of  the  eame 
parcel,  which  the  said  McGlau^hlin  had  pur- 
chased at  the  sheriff's  sale  in  the  snid  suit  Of 
Brooks,  Syndic,  v.  Hamilton,  which  land  the 
said  Hamilton  had  acquired  from  the  said  An- 
drew Morehouse,  in  proof  whereof  he  files  the 
document  FF. 

"That  on  or  about   the   2Bth   of  Sepfemlicr, 

1807,  the  said  Edward  Livingston  transferred 
to  John  Adair  a  portion  of  said  lands,  amount- 
ing to  76,000  acres. 

"That  on  or  about  the  17th  of  October,  1807, 
the  said  John  Adair  conveyed  to  T.  B.  Frank- 
tin,  of  Ouachita,  2,340  acres  of  said  land;  and 
by  act  bearing  date  11th  February,  1828,  the 
said  T.  B.  Franklin  coDveyed  the  same  to 
Stephen  Girard,  as  per  acts  marked  GG,  HH, 
II,  herewith  filed,  will  more  fully  appear. 

"That   by   act   bearing   date    23d    February, 

1808.  the  said  Adair  sold  to  Curry  10,000  acres 
of  this  part,  which  Curry  conveyed  to  the  said 
Girard  on  or  about  the  Bth  day  of  March,  1829; 
and,  lastly,  that  on  or  about  the  lOth  day  of 
July,  1827,  the  said  John  Adair  conveyed  his 
remaining  interest,  amounting  to  3a.54!>  ar- 
pentii,  to  the  said  Stephen  Girard,  whereby  the 
latter  became  poBsesxed  of  all  the  portion  con- 
veyed by  the  said  Edward  Livingston  to  the 
said  John  Adair;  all  whirh  will  more  fully  ap- 
pear by  documents  LL,  MM,  and  NN. 

•"Your  petitioners  further  show,  tbat  ['eiS 
the  said  Stephen  Girard,  having  first  made  his 
will,  departed  this   life  on   or  about  the  

"That  by  his  said  will,  which  had  been  duly 
proved,  and  a  copy  of  which  is  herewith  filed, 
and  marked  00,  he  bequeathed  to  your  pe- 
titioners the  whole  of  his  above  described  prop- 
erty ;  from  all  which  acts  and  deeds  it  xcbwUa 
that  your  petitioners  are  tt>c  true  wvi  \»rwW^ 
oxvnera  of  the  said  a'bov«-&eBcx\\)«&  ^rt,Vm».  "A 
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the  BsBtrop  grant;  they  allege  that  there  is  no 
other  perxun  or  persons  claiming  the  same,  or 
any  po-tt  thereof,  by  a  different  title  from  that 
of  your  pntitionera;  nor  are  there  any  person  or 
persona  holding  posBession  of  any  part  thereof, 
otherwise  than  by  the  lease  or  permission  of 
your  petitioners.  But  that  the  United  States 
deny  their  title  thereto,  and  claim  the  whole  of 
the  lands  contained  within  the  said  Bastrop 
grant  as  part  of  the  public  domain. 

•'That  the  said  title  of  the  Baron  de  Bastrop 
has  been  partially  submitted  to  the  board  of 
land  commissioners,  and  by  them  reported  on 
unfavorably. 

"Wherefore  your  petitioners  pray  that  the 
validity  of  their  title  may  be  inquired  into  and 
decided  upon;  to  which  purpose  the  United 
States  may  be  cited  by  their  representative,  the 
district  attorney,  and  that  they  may  be  con- 
firmed in  their  said  title,  with  all  other  and 
further   relief.  "Geo.    Strawbridge, 

'T.  Soule, 
"Of  rounsel  for  the  cities  of  Philadelphia  and 
N.  Orleans." 

There  were  ninety-six  pages  of  exhibits  filed 
with  the  petition.  It  is  not  necessary  to  give 
the  substance  either  of  them  or  of  the  testi- 
mony which  was  afterwards  collected  by  th( 
petitioners  and  the  United  States,  because  the 
question  was  decided  entirely  upon  the  con- 
struction of  the  grant. 

In  the  progress  of  the  case  an  order  was 
made,  on  the  motion  of  the  claimants,  for  a 
jury  to  try  certain  disputed  facts,  the  court  re- 
serving to  itself  "the  decision  upon  the  ques- 
tion of  the  validity  or  sufficiency  of  said  grant 
under  the  colonial  taws  and  regulations  of 
Spain,  in  force  in  Louisiana  at  the  date  of  the 

On  the  8th  of  December,  1847,  the  following 
proceedings  took  place. 

"The  trial  of  this  cause  was  to-day  resumed. 
The  argument  for  the  plaintiffs  was  opened  by 
11.  Strawbridge,  Esq.,  and  closed  by  P.  SoulS, 
Esq.;  for  the  defendants,  by  Thomas  J.  Du 
rant,  United  States  District  Attorney.  The  ar 
friiment  being  closed,  the  court  charged  th( 
jury;  Silvain  Peyroux  being  appointed  fore 
man.  they  retired  to  consider  of  their  verdict. 
al4*]  ""After  consultation,  they  returnee 
into  court  with  a  verdict  in  the  words  and  fig 
ures  following,  to  wit: 

"From  and  according  to  the  evidence  ad 
duced  in  this  case,  we,  the  jury,  find  the  fol 
towing  verdict: 

"1.  That,  in  the  year  1T9S  and  1707,  a  grant 
of  twelve  leajnies  square  of  land,  on  the  waters 
of  tne  Bayou  Liard  or  Siar  and  its  vicinity,  bas 
been  made  by  the  Baron  de  Carondelet,  as 
Govern  or -General  of  Louixiana,  in  favor  of  the 
Baron  de  Bastrop  (according  to  the  copies  and 
plans  thereof  produced  by  the  plain tifTs  in 
evidence). 

"2.  Tliat  the  location  of  said  grant  was,  in 
pursuance  of  the  orders  of  eaid  governor,  desig- 
nated by  Don  Juan  Filhiol,  Commandant  of 
Ouachita,  or  by  Don  Carlos  Laveau  Trudeau, 
Surveyor -General  of  the  Province  of  Louisiana; 
and  that  said  Baron  de  Bastrop  did,  with  the 
consent  and  approbation  of  the  grantors,  tako 
pusrtession  of  tlie  land  so  granted,  and  proceed 
£t  carr.i-ing  out  the  objacts  of  said  grant, 
"3.  That  the  conditions  annexed  to  said  grant, 

8Se 


Krticularly  that  of  Introducing  a  given  num- 
r  of  families  and  settling  them  on  said  grant, 
were  fulfilled  as  far  as  the  government  could 
allow  the  said  Bastrop,  and  that  if  said  condi- 
tions were  not  fulfilled  in  whole,  the  non-ful- 
fillment thereof  was  owing  to  the  act  and  order 
of  the  grantors. 

"4.  That  a  plan  of  survey  of  said  grant  waa 
made  by  Carlos  I^veau  Trudeau,  Smreyor- 
General  of  the  Province  of  Louisiana,  and  wa* 
confirmed  in  the  year  1797  by  the  Baron  ds 
Carondelet,  Governor -General  of  MJd  Prcw- 
inee.  "Silv.  Peyroni, 

Foreman  of  the  Jmj. 
"New  Orleans,  Sth  December,  1847." 
The  cause  was  then  taken  up  by  the  court. 
The  attorney  for  the  United  States  filed  a  sup- 
plemental answer,  denying  the  right  of  the  pe- 
titioners, to   which  a  general   replication   was 

On  the  23d  of  March,  1848,  the  trial  of  Ot 
cause  was  commenced  before  the  conrt;  tki 
testimony  was  submitted  to  the  court,  and  tki 
argument  of  counsel  on  the  part  of  the  plaiB- 
tiffs  and  defendants   was  concluded. 

On  the  31st  of  May,  1848,  the  followil| 
judgment  was  rendered,  and  entered  of  record: 

"This  cause  came  on  to  be  heard  at  the  Df 
cember  term  of  the  court,  and  wan  argued  by 
counsel;  and  thereupon,  upon  an  attenti*B  «»■ 
aideration  of  the  law  and  evidence,  and  tk 
court  being  satisfied  that  the  concessiofi  of 
twelve  leagues  square  of  land,  situated  on  tk 
waters  of  the  Biver  Ouachita  and  the  BayM 
"Bartholomew  and  Siard,  in  the  Pror-  [*ttl 
ince  of  Louisiana,  made  in  the  years  ITBS  ud 
I7BT,  by  the  Baron  de  Carondelet,  then  Gov- 
ernor-General of  said  Province,  to  the  Bane  it 
Bastrop,  and  commonly  known  as  the  "Baatnf 
grant,"  was  a  good,  valid  and  lawful  giaot  t* 
the  said  Baron  de  Bastrop,  by  a  legal  tiUi  ii 
form,  made  by  the  Spanish  authorities,  sad 
was  protected  and  secured  to  him  as  his  pritsl* 
property  by  the  treaty  between  the  Usitii 
States  and  the  French  republic  of  the  30Ui  itj 
of  April,  1803. 

■That  the  mayor,  aldermen,  and  inhaWtsals 
of  the  Cities  of  Philadelphia  and  New  OflMi 
have  proved  a  good  title  in  themselves  to  tliM 
portions  of  said  'Bastrop  grant'  claimnl  il 
their  petition,  derived  by  various  mesne  f*" 
veyances  from  the  original  grantee  and  oWK, 
the  Baron  de  Bastrop. 

"It  is  ordered,  adjudged  and  decreed,  tW 
the  mayor,  aldermen,  and  inhabitants  of  tkt 
Cities  of  Philadelphia  and  New  Orleait,  ■ 
their  several  corporate  capacities  as  dtin,  ■ 
declared  the  true  and  lawful  owners  of,  •■• 
entitleil  to  recover  from  the  UniUd  States,  tta 
following  described  tracts  of  land  sitn»t™ 
within  the  limits  of  the  said  grant,  and  be  f^- 
ever  quieted  and  confirmed  aa  against  the  Cul' 
ed  States  in  the  ownership  and  possessiox  <« 
the  same,  to  wit: 

"Thirty-two  thousand  arpenta  of  lanJ  ■? 
quired  by  Stephen  Girard  from  Charl"  J.- 
Slorehonse,  Ann  M.  Morehouse,  Lucrtlit  C 
Morehouse,  Eliza  C.  Sterling,  and  the  b«r«  ■ 
Sophia  L.  Morehouse,  by  Act  of  the  1»^  " 
.Tanuary.  1824,  before  Oliver  J.  Morgan.  P*^ 
ish  judge  and  ex  oflicio  notary  public  ft*  ••• 
,  parish  of  Ouacbitn. 

Two    thousand    arpents    of    land.   ■«**  " 
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Lov'ell,  ty  act  of  the  9th  of  March,  1826,  ac- 
knowledged before  C.  Pollock,  notary  public 
in  aud  for  the  city  of  New  Orleans,  and  ratificil 
by  said  Lovell  by  act  of  the  3d  of  October, 
1820,  before  Samuel  G.  Raymond,  notary  pub- 
lie  in  and  for  the  SUte  of  New  York. 

"Eight  thouBiLnd  arpents  of  laud  acquired 
by  Stephen  Girard  from  George  Y.  Morehouse 
•Ad  Martha,  his  wife,  by  the  act  of  the  28th  of 
April,  1626,  before  Thomas  Adams,  notary  pub- 
lic in  and  for  the  State  of  New  Jersey,  at  Bur- 
lington, in  said  state. 

"Seventy -four  thousand  one  hundred  and 
■jxty-seveu  arpents  of  land,  more  or  less,  ac- 
quired by  the  said  Stephen  Girard  by  a  decree 
of  partition  between  said  Girard,  James  Lyle 
juid  Robert  E.  Griffith,  rendered  in  the  yeai 
1827  at  the  October  Term  of  the  Seventh  Judi- 
cial District  Court  for  the  pariah  of  Ouachita. 
by  the  Hon.  J.  H.  Overton,  judge,  in  the  suit 
entitled  Stephen  Girard  v.  Robert  E.  Griffith 
uid  the  Representatives  of  James  Lyle.  Th( 
whole,  according  to  the  judKmcnt  and  figura- 
tive plans  of  ^rtition,  tiled  in  the  aforesaid 

•  !!■]  ■"All  the  share  of  Stephen  Girard 
(ten  twenty-Gr«t  parts)  in  that  part  of  four 
hundred  and  tweoty-six  thousand  arpents  of 
land,  more  or  less,  which  has  not  been  comprised 
in  the  aforesaid  decree  of  partition,  rendered  in 
October,  1827,  and  which  was  acquired  by 
Stephen  Girard,  Jamei  Lyle,  and  Robert  E. 
Griffith,  aa  tenants  in  common,  from  George  Y. 
Uorehouse  and  Abigail  Morehouse,  and  their 
trustee,  William  Griffith,  by  conveyance  of  the 
29tb  of  January,  1822,  acknowledged  on  the 
same  day  before  Thomas  Adams,  notary  public 
in  and  for  the  State  of  New  Jersey,  at  Burling- 
ton, in  said  State. 

"Twelve  thousand  five  hundred  arpents  of 
land  acquired  by  Stephen  Girard  and  John 
Carriere  and  Mary,  hia  wife,  by  act  of  the  8th 
of  November,  1^19,  before  John  Gill,  notary 
pablie  at  Baltimore,  in  the  State  of  Maryland. 

"Four  thousand  three  hundred  arpents  of 
land  acquired  by  Stephen  Girard  by  virtue  of 
an  act  made  before  Oliver  J.  Morgan,  pariah 
indge  and  ex  officio  notary  public  for  the  par- 
ish of  Ouachita,  on  the  22d  of  November, 
1B24. 

"Twenty-three  thousand  nine  hundred  and 
rixtjr-four  arpents  of  land  acquired  by  Stephen 
Oirud  from  George  Hamilton,  by  virtue  of  a 
Indicial  sale  thereof  made  by  Jonathan  Mor- 
ns, aheriff  of  the  parish  of  Ouachita,  on  the 
•tfc  day  of  February,  182S,  by  virtue  of  a  writ 
of  ezecntion  issued  at  the  suit  of  the  syndics 
•f  Edward  Brooks. 

"Four  thousand  arpents  of  land  acquired  by 
Stephen  Girard  from  Ciesar  McLaughlin  by  act 
of  the  llth  of  February,  1826,  before  Oliver 
J<  Morgan,  parish  judge  and  ex  officio  notary 
public  for  the  parish  of  Ouachita. 

"Two  thousand  three  hundred  and  forty 
''pentB  of  land  acquired  by  Stephen  Girard 
iTom  Thomas  B.  Franklin,  by  private  act 
<*  the  llth  of  February,  1828,  recognized  on 
•f  abont  the  14th  of  March,  1828,  before  Oliver 
"•  Uornn,  parish  Judge  and  ez  officio  notary 
piUie  for  the  parish  of  Ouachita. 
.  "^Idrty-six  thousand  five  hundred  and  forty- 
*te>  arpents  of  land,  moi«  or  less,  acquired  by 
I     1«  lb  ed. 


Stephen  Girard  from  John  Adair,  by  act  of  the 
loth  of  July,  1822,  before  Oliver  J.  Morgan, 
parish  judge  and  ex  officio  notary  public  for  the 
pariah  of  Ouachita. 

"Ten  thousand  acres  of  land  acquired  by 
Stephen  Girard  from  John  Casey,  by  act  of  the 
0th  of  March,  182S,  before  Oliver  J.  Morgan, 
pariah  judge  and  ex  officio  notary  public  for  the 
pariah  of  Ouachita.  Judgment  signed  June  12th, 
1848.  Theo.  H.  McCaleb,  U.  S.  Judge. 

From  this  decree  the  United  States  appcnled 
to  this  court.  The  appeal  was  argued  by  Mr. 
Crittenden  (Attorney -General),  for  the  United 
■Slates,  and  by  Messrs.  Strawhridge  [*8I7 
and  Soule,  on  behalf  of  the  appeUt'CE^,  with 
whom  was  Mr.  John  Sergeant,  representing  the 
City  of  Philadelphia. 

Mr.  Crittenden  made  the  following  points: 
1st.  That  the  original  concession  to  Bastrop 
(if  any  was  ever  made),  or  if  not  the  original, 
then  at  least  an  official  and  authentic  copy 
thereof,  ought  to  have  been  produced,  and  was 
indispensable  and  essential  to  the  mnintenance 
of  the  claim  of  the  complainants,  and  that  with- 
out it  their  bill  ought  to  have  been  dismissed. 
2d.  That  the  testimony  which  was  offered 
and  admitted  for  the  purpose  was  inadmissible, 
and  if  admissible,  was  insufficient  to  establish 
the  alleged  grant  to  Bostrop,  to  prove  its  loss, 
or  to  warrant  the  introduction  of  secondary 
evidence  for  proof  of  said  grant.  The  more, 
especially,  as  the  claimants  had  not.  in  their 
petition,  alleged  its  loss,  or  their  inability  to 
produce  it,  and  bad  not,  therefore,  by  their  al- 
legations laid  any  foundation  for  the  introduce 
tionof  the  testimony  they  were  allowed  to  give. 
3d.  That  the  evitience  which  was  offered 
and  admitted  to  go  to  the  jury,  as  to  the  former 
existence  of  said  grant,  or  as  to  its  loss,  was 
illegal,  and  ought  not  to  have  been  admitted 
the  trial;  and,  furthermore,  that  the  verdict 
._  not  warranted  by  the  evidence,  and  is  in  it- 
seld  bad;  finding  conclusions  of  law,  instead  of 
matters  of  fact. 

But,  4th  and  chiefiy,  it  will  be  Insisted  that 
e  concession  relied  on  by  the  claimants  is  not 
concession    to    Bastrop,    under    whom    they 
Qlaim,  and  confers  on  him  no  title  to  the  land 
controversy.    It  is  in  its  object  and  purpose 
d  in  all  material  particulars,  if  not  in  terms 
and  words,  idpntical  with  that  which  was  re- 
lied  upon  as  a  concession  to  the   Marquis   de 
"  .iaon  Rouge,  in  the  case  of  The  United  States 
King  and  Coxe,  and  was  therein   adjudged 
and  decided  by  this  court  not  to  be  a  grant  or 
to  the  said  Maiaon  Rouge.     7  How. 


The  decision  made  in  respect  to  the  Maison 
Rouge  concession  is  supposed  to  be  in  point, 
nd   decisive  against   the   pretended   c 


tenden   sanctioned  and  adopted   the   following 
view,  prepared  by  the  district  attorney,  which 
the  reporter  prefers  to  his  own  notes  of  the  oral 
-gument. 

Every  plaintiff  who  brings  his  suit   against 

the  United  States  under  the  Act  of  2Gth  May, 

"14,  must  show  a  claim  to  land  founded  either 

a  grant,  concession,  warrant,  or  order  of  sur- 

f.     "The  plaintiffs   here   allege  their   ['618 

im  to  be  founded  on  a,  grant  from  the  Baron 

de  Carondelet  to  Bastrop;  and  if  he  maA«  %wi^ 
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a  KTMit,  it  cut  M*rcel7  be  denied  th>t  their 
claTm  ie  good.  His  &uthoritj  wu  competent; 
the  date  of  tha  instniment  brings  It  within  the 
time  prescribed  by  the  first  section  of  the  Act 
above  quoted,  and  Bastrop  nas  an  inhabitant 
of  the  province  »t  the  time.  It  is  believed  that 
&  fair  ciiamination  of  the  inBtrument  relied  on 
will  bring  us  to  the  conclusion,  that  tbere  was 
not,  and  was  not  intended  to  be,  anj  grant  of 
land  pEfrsonaily  to  Bastrop;  and  that  he  himself 
never  asked  for  any  land;  that  what  is  alleged 
to  bo  a  f^ant  of  land  to  Bastrop  is,  in  truth, 
nothing  but  a  contract  entered  into  with  him 
by  the  colonial  government,  whereby,  for  cer- 
tain benefits  and  advantages  stipulated  in  his 
favor,  he  was  to  undertake  the  personal  trouble 
of  bringing  into  the  province,  at  the  expense  of 
the  government,  five  hundred  families  of  French 
royalists,  to  be  settled  on  a  defined  tract  of 
country,  twelve  leagues  square,  for  the  purpose 
of  cultivating  wheat ;  each  of  the  families  to  re- 
ceive a  grant  of  four  hundred  arpents  of  land, 
and  Bastrop  to  enjoy  the  monopoly  of  grind- 
ing the  wheat  at  the  flouring- mi  Us  he  had  al- 
ready established  on  the  Ouachita,  and  export- 
ing flour  free  of  duty  to  Havana;  but  not  the 
■lightest  mention  is  made,  either  expressly  or 
by  implication  of  any  land  granted  to  Bastrop 
himself. 

The  documents  on  which  this  claim  rests,  be- 
sides being  in  the  record  as  already  noted,  may 
be  found  in  a  convenient  shape  in  Matthew  St. 
Clair  Clarke's  compilation  of  the  laws  of  the 
United  States  in  relation  to  Public  Lands. 
Washington,  Galea  A  Beaton,  1B28,  p.  961  et 
■eq. 

The  first  Is  the  petition  of  Bastrop  to  Caron- 
delct.  This  states  Bastrop's  intention  of  pro- 
ceeding to  the  United  States  to  procure  the  emi- 
grant families;  urges  the  necessity  of  tbe  gov- 
ernment's designating  a  district  twelve  leagues 
square,  in  which  the  families  should  be  placed; 
points  out  the  object  of  their  introduction,  to 
cultivate  wheat  and  prevent  the  introduction  of 
negroes;  asks  permission  to  export  the  ttour  to 
ITnvnna:  and  declares  that  the  government 
iilioiild    pay   the   expenses   of   bringing   in   the 

Now.  this  in  not  a  petition  for  a  grant  of 
land,  nor  any  thing  like  it;  there  are  no  words 
in  the  document  by  which  the  Baron  de  Caron- 
detet,  or  any  one  else  reading  it,  could  possibly 
understand  thst  Bastrop  desired  any  land  for 
himself.  It  will  be  seen  by  it  that  Bastrop  had 
formed  an  establishment  on  the  Ouachita. 
"Tbe  introduction  of  negroes  and  the  making 
of  indigo  in  that  district,"  he  says,  "would 
cause  your  petitioner  irrevocably  to  lose  the  ei- 
pcnaes  of  his  establishment."  His  object  is 
A 1 9*]  *to  increase  the  population  in  the  vicin- 
ity with  such  settlers  as  would  be  useful  to 
him,  viz.:  those  who  cultivate  wheat;  a  grant 
of  land,  no  mutter  how  large,  to  himself  would 
nnt  iin»wcr  his  purpose;  it  is  not  land  he  wants, 
but  families;  and  he  has  not  means,  a  royalist 
refugee  himself,  to  bring  these  families  into  the 
province;  he  therefore  prays  the  government  to 
pay  the  expenses  of  their  transportation  hither. 
But  the  families  themselves  would  not  come 
simply  for  the  purpose  of  promoting  the  inter- 
ested views  of  Bastrop.  What  then?  He  prays 
the  government  to  induce  them  to  come  by  a 
gratuity  of  four  hundred  arpents  of  land  to 
en^h  family.  It  is  plain,  then,  that  Bastrop 
8S8 


does  not  ask  for  any  land  for  UmMlf  ii  n 
many  words,  nor  does  he  by  implicatkn;  M 
he  asks  that  coucessions  should  be  made  to  tbe 
settlers.  Now,  bad  he  intended  to  ask  for  ibr- 
land  for  himself,  why  should  he  pray  that  the 
government  should  make  concessions  to  the  let. 
tiers  out  of  the  very  land  which  was  all  to  be 
given  to  him,  and  when  he  himself  could,  if  bit 
pretended  prayer  were  granted,  give  them  u 
much  as  he  pleased  himself  T  WiUi  what  gnM 
could  he  think  of  asking  for  so  unusual  >nd 
enormous  a  grant  of  land  for  himself,  when  not 
only  was  he  offering  to  do  nothing  personsUj 
for  the  government,  but  is  calling  upon  it  to  in- 
cur  heavy  expenses  in  bringing  in  the  emi. 
grants,  whose  labor  was  to  be  highly  beneBdil 
to  himself,  and  to  grant  him  peculiar  commerciil 


land  for  himself.    Does  Caroudelet  gi 

him  any? 

The  next  document  (onpage663)  will  answer. 
It  is  the  decree  of  CarondeJet  on  the  foregoing 
petition,  and,  as  was  usual,  indorsed  on  the  pe- 
tition itself.  Its  terms  are  entirely  resposBJTe 
to  the  prayer..  Tbere  is  not  one  of  them,  lod 
no  word  of  them,  indicating  a  grant  of  land  to 
Bastrop  himself  personally,  or  insinuating  in 
the  lightest  degree  that  Caroudelet  suj^ineii 
that  Bastrop  had  asked  him  for  any  land  He 
recognizes  the  advantages  which  will  flow  fron 
Bastrop's  project;  directs  the  commandant  of 
Ouachita  to  designate  the  twelve  leagnv 
square— not  which  are  to  be  granted  to  Bastrop, 
and  such  would  have  been  the  expression  hid  t 
grant  been  intended, — but,  "for  the  purpose  of 
placing  thereon  the  famiUes  which  the  Bans 
may  direct";  undertakes  to  pay  the  expense!  of 
the  families,  and  limits  the  number  to  h 
brought  in  to  five  hundred.  The  conclunon  d 
this  decree  is  fully  expressive  of  the  inteniiog 
of  the  governor,  and  demonstrates,  if  farthn' 
proof  were  indeed  necessary,  that  he  had  none 
of  giving  land  to  Bastrop.  .The  words  m 
these:  "After  tbe  lapse  of  three  years,  if  tk 
major  part  of  the  establishment  shall  not  hive 
been  maJe  good,  the  'twelve  leagues  ['tM 
square  destined  for  those  whom  the  petitiooa 
may  place  there  shall  be  occupied  by  the  fomi- 
lies  which  first  present  themselves.'  Here  " 
have  the  destination  of  the  twelve  leagnet 
square  plainly  stated,  and  it  is  not  to  be  dx 
property  of  lin strop. 

The  nent  document  will  be  found  on  tl* 
same  page,  B52.  It  is  in  the  form  of  an  appro'- 
al  by  Carondelet  of  the  location  of  the  twe'™ 
leagues  square,  maiie  by  the  Surveyor -Geneial, 
Trudeau.  and  declares  that  "we,"  the  govenioij 
"do  desline  and  appropriate  the  afofes"* 
twelve  leagues,  in  order  that  the  said  Baw"  ^' 
Bastrop  may  establish  there,  in  the  mannff  0",° 
under  the  conditions  expressed  in  the  said  P^''' 
tion  and  decree."  This  was  the  order  givtn  V 
Carondelet  after  the  survey  had  been  !""'?■ 
and,  equally  with  the  decree  upon  Bastrop' 
petition,  contains  no  words  that  can  bf  '^' 
strued  into  a  grant  of  land  to  him.  If  tlj^, 
instruments,  on  which  alone  the  plainl'C' 
claims  rest,  so  far  as  the  twelve  leagues squW 
are  concernrd.  eonlnin  no  words  of  grant,  nor 
any  words  equivalent  thereto,  how  can  pi*"' 
tiffs  recover! 

By  the   coinmon   law,  "Grants,  conceaBion". 

■re   "the   regular   method   of   transferring  tw 

Howard  "• 


ISW 


Thk  Dniib)  States  t.  The  Citieb  or  Philadelphia  akd  N.  Obleans. 


property'  of  incorporeal  hereditamentB,  or  such 
tiling  whereof  no  livery  can  be  had."  "It 
therefore  differi  but  little  from  a  feoffment,  ex- 
cept in  its  nibject  matter;  for  the  operative 
words  therein  commonlj  used  are  dedi  et  t^on- 
r«esi,  have  given  and  granted."  Sec  2  Btack- 
atone'a  Commentaries,  317.  So  "a  feoffment" 
"ia  the  moat  ancient  method  of  conveyaneea,  the 
most  solemn  and  public,  and  therEfore  the  most 
eaaily  remembered  and  proved.  And  it  maj  be 
properly  defined  a  gift  of  any  corporeal  here- 
ditament to  another."  "The  apt«et  word  of 
'feoffment'  ia  do  or  dedi."  See  2  Blackstone's 
Commentaries,  p.  310.  The  common  law  au- 
thor here  lays  down,  not  only  the  principle  of 
bia  own  aystem,  but  of  universal  reason;  for  it 
ia  a  maxim,  applicable  to  all  aysteme  and 
known  in  all  idioms,  that  no  one  ia  easily  to  be 
presumed  to  give  away  what  belongs  to  him. 
Memo  facile  presumitur  donere.  Governed  by 
the  reason  of  this  maxim,  the  common  law  re- 
quires expressly,  in  the  concession  of  corporeal 
or  incorporeal  hereditament  a,  absolute  words  of 
gift;  and,  governed  by  ttie  same  reason,  every 
tribunal,  no  matter  where  sitting  or  under  what 
syatem,  will  decide  that  A  has  not  given  any 
thing  to  B  by  written  conveyance,  nnless  ttie 
inetrumeat  usee  words  of  gift,  or  words  imply- 
ing gift,  and  equivalent  to  it.  Measured  by 
this  standard,  the  instrument  relied  on  as  a 
gruit  of  land  to  Bastrop  utterly  falls. 

It  would  be  quite  impoasibie  to  Bnd  any  in- 
■tmment,  which  has  ever  been  decided  by  the 
courts  of  the  United  States  to  be  a  valid  grant 
«S1*]  *of  htnda,  that  did  not  contain  the  ex- 
preaa  words  of  grant.  To  support  this  position, 
any  case  may  be  looked  into  which  came  up  to 
the  Supreme  Court  of  the  United  States  from 
Florida  or  Missouri,  under  the  laws  permitting 
partiea  to  bring  suit  to  test  the  validity  of  their 
claims  to  lands  in  those  States.  We  may  cite 
United  States  t.  Arredondo,  6  Petera,  602;  Same 
V.  Pereheman,  T  lb.  64;  Same  v.  Clark,  8  lb. 
440;  Same  v.  Richard,  8  lb.  471 ;  Same  v.  Her- 
nandez, 8  lb.  4S6;  Same  v.  Delesaus,  9  lb.  123, 
124;  Same  t.  Clark,  9  lb.  168;  Same  v.  Burgoin, 
13  lb.  85;  Same  v.  Arredondo,  13  lb.  133; 
Same  v.  Rodman,  IG  lb.  138;  Same  v.  Delespinc, 
16  lb.  231. 

Every  one  of  these  has,  in  express  terms, 
what  the  Bastrop  elaim  has  not,  either  express- 
ly or  by  implication — direct  words  of  grant. 

Under  the  system  of  rules  and  regulations 
adopted  by  Spain  for  the  settlement  and  dis- 
posal of  the  public  lends  of  her  colonies,  con- 
tracts between  the  government  and  individuals 
for  the  introduction  of  settlers,  of  which  this 
contract  with  Bastrop  is  one,  were  well  known. 
They  sometimes  contained  a  grant  of  land  to 
the  contr  -tor,  and  sometimes  not;  the  former 
was  an  incident,  and  not  of  the  essence  of  the 
emtract,  and  many  were  made  without  it.  As 
an  illustration,  attention  is  called  to  the  case  of 
The  United  States  v.  Arredondo  et  al.  6 
Peters,  692.  In  this  case.  Arredondo  and  son 
present  a  petition  to  the  Intendant,  Don  Alex- 
ander Ramirea,  offering  to  form  an  establish- 
ment of  two  hundred  families  at  a  place  called 
Alachua,  which  they  undertook  to  bring  in  at 
their  own  cost,  provided  they  should  obtain,  in 
absolute  property,  a  grant  of  four  leagues  of 
had.  Whereupon  Almirez  issues  his  decree,  in 
irideh  he  uaca  these  words:    "I  grant  to  them 


the  part  which  they  solicit  of  the  said  tract  be- 
longing to  the  royal  domain." 

Here  is  the  most  striking  contrast  to,  or  in- 
deed the  very  opposite  of,  the  petition  and  de- 
cree in  the  Bastrop  case.  Arredondo  asks  for  a 
grant  of  land  to  himaelf;  Bastrop  does  not. 
Ramirez  grants  to  Arredondo  a  tract  of  land. 
Carondelet  uses  no  such  words  in  relation  to 
Bastrop.  Bastrop  and  Arredondo  arc  both  peti- 
tioning oflicerB  of  the  same  government,  acting 
under  the  same  system  of  laws;  but  their  peti- 
tions are  different,  and  the  decrees  are  different. 
How,  then,  can  they  both  be  made  to  mean  the 

In  looking  further  into  the  Bastrop  papers 
(see  Laws  relating  to  the  Public  lands,  p.  953), 
we  End  a  petition  from  Bastrop  to  Carondelet, 
dated  New  Orleans,  June  12,  1787,  fully  two 
years  after  the  original  petition  praying  to  be 
allowed  to  bring  in  his  settlers,  and  in  this  "he 
begs  a  grant,  along  the  Bayou  Bartholomew 
from  its  source  to  its  mouth,  of  *six  ['flsa 
toises  on  each  l>ank,  to  construct  upon  them 
the  mills  and  works  he  may  find  necessary," 
etc.;  and  on  the  same  page  is  found  the  decree 
of  Carondelet  on  this  second  petition,  saying: 
"I  grant  him,  in  the  name  of  his  Majesty,  and 
by  virtue  of  the  authorities  which  be  has  con- 
ferred upon  me,  liberty  to  the  Bayou  Siar." 
"I  also  grant  bim  the  exclusive  enjoyment  of 
six  loises  of  ground  on  each  side  of  the  Bayou 
Barthelemi,  from  its  source  to  its  mouth." 
Now,  if  there  were  nothing  else,  this  alone 
would  be  conclusive  against  the  construction 
attempted  to  be  put  upon  the  petition  of  Bas- 
trop and  decree  of  Carondelet  in  1795,  by  which 
the  plaintiffs  claim  a  grant  of  twelve  leagues 
square;  for  on  examining  the  plat  of  survey  of 
Trudeau  of  the  said  twelve  leagues  square,  it  will 
be  found  that  this  very  Bayou  Bartholomew 
rune  right  through  the  middle  of  it.  Hence  the 
fact  is  clearly  demonstrated,  that  the  proceed- 
ings in  1795  were  not  a  grant  of  land,  because. 
If  granted  to  him  already  in  1795,  Bastrop  cer- 
tainly would  not  pray,  in  1797,  for  a  grant  of 
six  toises  on  each  side  of  the  Bayou  Bartholo- 
mew, as  the  decree  in  1795  would  already  have 
given  him,  not  only  six  toises,  but  many  miles 
deep  on  both  sides  of  that  bayou.  Note,  too, 
the  mode  in  wliich  Bastrop  asks  for  these  six 
toises ;  he  thinks  it  necessary  to  apoIogi):e  for 
making  so  large  a  demand.  "Tliis  request. 
Sir,"  says  he,  "will  not  be  considered  exorbi- 
tant, when  you  are  pleased  to  observe  that  your, 
petitioner,  who  will  expend  in  these  works 
twenty  thousand  dollars,  will  be  exposed,  with- 
out these  grants,  to  lose  all  the  fruits  of  his 
lalwra."  How  ridiculous  to  suppose  that  a  man, 
who  had  already  asked  for  and  obtained  one 
hundred  and  forty-four  square  miles,  would 
think  it  necessary  to  excuse  himself  for  making 
a  modest  and  rea!<onnble  application  for  six 
toisesl  How  still  more  ridiculous  to  suppose 
that  a  man,  who  had  already  obtained  a  grant 
of  twelve  leagues  square,  would  within  two 
years  apply  for  a  grant  of  six  toises  of  the  very 
same  land,  included  in  the  very  same  twelve 
leagues  square  I 

The  foregoing  considerations  would  appear  to 
be  conclusive. against  the  plaintiffs'  claim;  but 
another  may  be  added,  of  importance  not  only 
in  this,  but  in  many  other  suits  brought 
against    the    United    States.      If    this    be,   &«, 
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plaintiffs  allege,  »  grant 

grant  perfect  or  inchoate  at  the  dat«  of  the 
cesaion  of  the  country  to  the  United  StateaT  If 
the  grant  were  pi^rfect  before  that  time,  th«u  it 
does  not  come  under  the  Act  of  26th  May,  1824. 
Such  a  grant  was  protected  by  the  treaty  of 
FariB;  it  had  no  need  of  an  Act  of  Congresa  to 
assist  it;  it  has  been  repeatedly  decided  by  the 
tribunals  of  Tjoiiiaiana,  and  the  principle  is 
623*]  reeogniiMid  by  the  Supreme  •Court  of 
the  United  States,  that  a  party  claiming  land 
by  virtue  of  a  Spanish  or  French  grant,  per- 
fected before  the  cession,  could  maintain  suc- 
cessfully his  action  of  ejectment  agoinst  a 
possessor  under  a  subsequent  title,  even  if  that 
title  were  a  patent  from  the  United  States. 
The  Act  of  1824,  therefore,  was  not  intended  to 
afford  parties  an  oppurtunity  to  sue  the  United 
States  in  cases  where  tho^e  parties  could  have 
relief  against  individuals  in  posaession,  but  to 
grant  a  remedy  to  those  whose  rights  were  not 
perfected  at  the  date  of  the  Treaty,  and  whose 
claims  were  of  such  a  character  as,  though  im- 
perfect, were  binding  on  the  conscience  of  our 
predecessors;  and  to  those  whose  claims,  even 
when  perfect  grants,  were  derived  from  the 
officers  of  Spain  who  reniained  in  possession  of 
the  country  subsequently  to  the  Treaty  of  St. 
ridefonso,  up  to  the  date  of  the  actual  sur- 
render of  the  province  to  the  authorities  of  the 
United  States,  all  such  grants,  without  excep- 
tion, having  been  declared  null  and  void,  except 
certain  caaea  of  actual  settlers,  by  the  stringent 
provisions  of  the  14th  section  of  the  Act  of 
March  28th,  1804,  entitled  "An  Act  erecting 
Louisiana  into  two  territories,  and  providing 
for  the  temporary  government  thereof."  2 
Statutes  at  Large,  287. 

But  if  this  claim  of  Bastrop  were  only  an  in- 
choate grant  at  the  time  of  the  cession,  then  it 
is  incumbent  on  the  plaintifTs  to  show  that  it 
was  prevented  from  being  perfected  by  the 
transfer  of  the  country  to  the  United  States; 
for  the  first  section  of  the  Act  of  26th  !May, 
1821  (4  Stat,  at  Large,  52),  provides,  among 
other  requisites  of  the  claims  whose  validity 
may  be  tested  in  the  district  courts  of  the 
United  States,  this  one— that  they  "might  have 
been  perfected  into  a  complete  title,  under  and  in 
conformity  to  the  laws,  usages,  and 
the  government  under  which  the  sa 
ated,  had  not  the  sovereignty  of  tt 
been  transferred  to  the  United  Stati 
ing  that  Congress  only  intended  the  United 
States  to  be  sued  (for  this  is  a  law  which  must 
be  construed  strictly  in  favor  of  the  govern- 
ment) in  those  cases  where  the  transfer  of  the 
country  prevented  the  perfection  of  the  plain- 
tiiTs  title.  Now,  it  is  incumbent  on  the  plain- 
tiffs to  show  that  such  was  the  fact.  In  the 
present  case,  however,  it  is  clear  that,  as  the 
Spanish  officers  were  in  possession  of  the 
country  during  more  than  eight  years  after 
the  commencement  of  Bastrop's  proceed- 
ings, if  he  ever  had  a  grant,  he  could  within 
that  time  have  got  it  completed,  and  as  he  did 
not,  the  cause  must  lie  in  Rome  other  circum- 
stance than  the  transfer  of  the  sovereignty  to 
the  United  States;  he  foils,  therefore,  in  one  of 
the  essential  features  of  all  suits  that  can  be 
brought  under  this  Act  of  Congress. 
024*]  *0n  the  part  of  the  appellees  there 
were  three  clnbirnle  briefs  tiled,  by  Mr.  Sttaw- 
briige,  Kr.  Soule,  and  Mr.  Sergeant,  and  the 
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Bastrop,  waa  thecase  was  fully  argued  orally  by  tke  two  Orst- 
named  counselors.     From   all   these   material*, 
the  reporter  is  perplexed  to  make  ft  eelecUon  to 

present  to  the  reader.  Each  of  the  couomI 
covered  the  whole  ground  in  his  argument. 
The  two  most  essential  points  were,  Ist,  the 
power  of  the  Governor -General  to  malce  such  a 
grant,  and  the  laws  under  which  it  was  made; 
and  2d,  what  was  the  nature  of  the  contract  or 
grant.  As  bearing  more  particularly  upon  the 
first,  the  views  of  Mr.  Stiawbridge  are  pre- 
sented, and  upon  the  second,  those  of  Mr. 
Sonie. 

After  examining  the   various  muniments  of 
title  Mr.  Strawbnd£e  proceeded  as  follows; 

Such  are  the  title  deeds  proper  of  the  "Bai- 
trop  grant."  To  any  person  conversant  witk 
the  ancient  Spanish  laws,  its  character  and  ob- 
ject are  unmistakably  obvious.  Philip  Heniy 
Neri  de  Bastrop  was  what  is  termed  a  pohlador 
or  colonizer.  The  word,  as  defined  by  Salri, 
signifies  "he  who  peoples;  founder  of  a  colonj 
— urbium  seu  coloniarum  conditor."  Hii  «■- 
tract  was  of  a  kind  familiar  to  the  lavs  of 
Spain.  Xt  was  the  policy  of  that  country,  as  il 
is  now  the  policy  of  our  own,  to  encourage  tbc 
population  of  her  vast  and  magnificent  realm, 
which  lay  almost  valueless  until  their  resoumt 
coidd  be  developed  under  the  in&uence  of  ciiil' 
ization.  One  of  the  most  ready,  aa  well  as  lent 
expensive,  means  of  effecting  this  object  vw, 
by  granting  large  tracts  of  land  to  the  harij 
and  enterprising  adventurers  who  were  willinf 
to  follow  fortune  into  the  unexplored  wilder- 
ness of  the  New  World,  whether  singly  w 
bringing  followers  in  their  traift.  To  such,  tbe 
reward  would  naturally  be  proportionate  toth 
services  rendered.  Every  man  became  an  u- 
quisition  to  the  country,  and  as  land  cost  poU- 
ing  to  the  crown,  it  was  lilierally  bestowed.  T» 
men  of  note,  or  eminent  for  their  servins.  t 
province  formed  no  very  generous  guerdoa 
Cortes  received  a  principality;  other  conquer- 
ors, discoverers,  and  eolonizera  were  remiriM 
with  grants  of  various  extent  and  value.  Tk 
solitary  emigrant,  even  without  friends  or  il- 
fluence,  had  only  to  ask  in  order  to  receive.  M 
easily  performed  conditions,  such  is  ictial 
cultivation  and  occupancy,  an  ample  propertj 
in  fee-simple  to  him  and  his  heirs  for  ever-  iB 
grants  were  held  by  mere  allodial  tenure,  ud 
were  almost  invariably  irrevocable;  alwaji  •* 
in  the  absence  of  any  clause  to  the  contrvj. 
They  were  greater  in  New  than  in  Old  SfW- 

"Oiir  ancient  legislators,"  writes  Guinaos- 
Historia  de  Vinculos  y  'Mayorazgos  ['**' 
(Entails  and  Primogeniture),  chap.  II,  p  1* 
"to  re-people,  cultivate,  and  defend  the  ^'^ 
they  conquered,  endeavored  to  estaUiili  I"'" 
raigar)  upon  them  families  of  all  clissM.  ^7 
means  of  great  favors,  franchises,  and  ii'*- 
tions.  The  spaces  of  lands,  allotTaentt.  *™ 
caballerias  were  not  equal  in  all  places,  viryug 
greatly,  according  to  the  greater  or  lets  pj"** 
of  the  territory,  the  importance  of  its  rrpto- 
pling.  its  situation  more  or  less  immediite  ^ 
enemies,  and  other  circumstances.  For  ™* 
reason  the  caballerias  (a  knight's  share  "'''^ 
nnd  peonias  (a  foot -soldier's  share!  wert  ■*" 
more  liberal  generallv  than  in  Spain." 

The  poliladores  we're  specially  favored.    I* 

llieir   services    in    inlrodiieinK   emignnte.  »■• 

settling  them  in  districts  allotted  to  their  i*^ 

tioD,  they  not  only  became  entitled  on  perl***' 
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rf  their  contrActa  to  such  portion  of  the 
ated  tracts  as  was  not  reserved  to  the  use 
i  subordinate  coIoniBts,  or,  if  none  hsil 
tctuallj  marked  out,  a  concession  varyinfj 
jng  to  the  express  or  implied  terms  of  the 
xt,  and  the  importance  of  the  colony ;  but 
vere  also  rewarded  with  numerous  marks 
lor  and  distinction.  The  celebrated  body 
It,  known  as  the  Recopilscion  de  las  In- 
promulgated  about  ICSb,  for  the  regula- 
nd  government  of  tlie  Hi spano* American 
sions,  and  repealing  or  superseding  all 
.ry  enactments,  so  far  as  concerned  those 
ieB,  treats  expressly  of  colonizers,  colo- 
and  colonies.  By  tom.  O.  book  4,  title 
'  11,  pobladores,  their  heirs  or  children, 
e  vested  with  full  civil  and  criminal  ju- 
■  their  respective   colonies,   with 


:le  of  the  same  work,  they  were  exempted 
imposts  and  taxation,  privileged  to  wear 
oneasive  oud  defensive,  recommended  to 
ecial  care  and  favor  of  all  governors  and 
ys,  and  to  honorable  promotion  of  every 
and  ranked  among  the  nobility  of  the 
The  chapter  in  question  is  curious;  it 
US  not  a  law  that  does  not  confer  some 
of  favor  or  distinction  on  discoverers  and 
Eer«,   so   highly    were    their   services   es- 

green  those  who  colonized  the"  country, 
hose  who  founded  cities,  towns,  etc.,  a 
ition  was  dr^wn,  and  the  rules  respecting 
and  their  rights  vary,  but  not  materially. 
•ixth  of  the  Recopilscion  de  las  Indias, 
,  a«  just  observed,  of  the  honors  and 
ments  conferred  on  both  alike;  title 
.h,  chiefly  of  urban  settlements;  and  title 

principally  of  rural  colonies  and  their 
urs.  It  is  this  title  which  I  propose 
'  to  translate  and  examine,  aa  from  its 
ions  it  will  be  at  once  perceived  that  the 
I  rights  of  the  'principal  colonizer  to  the 
is  of  land  in  a  poblacion  or  settlement, 
liie  colonists  had  been  located,  was  a  legal 

incident  to  the  contract,  arising  out  of 
w  itself,  and  wholly  independent  of  and 
«Ired  by  the  absence  or  presence  of  words 
Teyanee  to  him  in  the  instrument  of  con- 

fint  five  laws  of  the  fifth  title  relate 
r  to  the  selection  of  good,  healthy,  and 
ibie  lands  and  localities,  to  the  salaries  of 
I,  the  employment  of  Indians,  etc.,  etc.; 
ike  very  many  of  these  laws,  are  only 
mendatory  in  their  provisions.  A  trans- 
of  them,  more  classic  than  close,  may  be 
at  p.  33  of  the  Appendix  to  Vol.  IC.  of 
md  Laws,  compiled  by  Matthew  St.  Clair 
!  in  virtue  of  a  resolution  of  the  House 
iresentatives  of  March  let,  1833,  and  also 
.  n.  p.  44,  of  the  book  known  as  White's 
ilacion.  I  quote,  however,  from  an  origi- 
Mtnish  edition,  printed  at  Madrid  in  1756, 
thority. 

4,  tit.  8,  Law  B:  "It  the  fitness  of  the 
y  ahould  aSord  opportunity  for  coloniz. 
me  town  with  Spaniards,  with  a  council 
[JBuy  alcaldea  and  regidores,  and   there 


B  requiaitea:    That  within  the  period 


which  may  be  allotted  to  him  he  shall  have  at 
least  thirty  inhabitants,  and  each  one  of  them 
a  house,  ten  breeding  cows,  four  oxen,  or  two 
oxen  end  two  young  bulls,  one  breeding  man>, 
one  breeding  sow,  twenty  breeding  ewes  of 
Castile,  and  six  hens  and  a  cock.  He  shall  in 
like  manner  nominate  a  priest,  who  may  aA- 
miaister  the  Holy  Sacraments,  who  shall,  the 
first  time,  be  of  his  own  selection,  and  after- 
wards according  to  our  royal  presentation;  and 
lie  shall  provide  the  clifirch  with  ornaments  and 
articles  necessary  to  divine  service.  And  he 
shall  give  security  that  he  will  accomplish  it 
within  the  time  aforesaid;  and  if  he  do  not 
complete  it,  let  him  forfeit  what  he  may  have 
built,  constructed,  and  cultivated,  which  we  ap' 
propriate  to  our  royal  patrimony;  and  lot  him, 
moreover,  incur  a  fine  of  a  thousand  dollars  of 
{•oM  for  our  exchequer.  And  if  be  should  fiillill 
his  obligation,  let  there  be  given  to  him  four 
leagues  of  boundary  and  territory,  in  a  square 
or  oblong,  acoording  to  the  quality  of  the  land, 
of  such  form  that,  if  the  limits  should  be 
marked  out,  they  may  mske  four  leagues 
square;  with  this  requisite,  that  the  limits  of 
said  territory  should  he  distant  at  least  five 
leagues  from  any  city,  town,  or  village  what- 
ever of  Spaniards,  and  that  prejudice  be  dona 
to  no  village  of  Indians  or  to  a  private  indi- 
vidual." 

The  next  law  relating  to  rural  colonies  is  to 
be  construed  in  connection  with  the  preceding, 
as  appears  by  the  context.  It  runs  thus,  in- 
eluding  the  caption: 

•Law  7th-  •■That  there  being  a  con-  [*631 
tract  for  a  greater  or  smaller  number  of  in- 
habitants, it  is  to  be  granted  with  boundaries 
and  territory  corresponding,  and  with  the  same 
conditions." 

"If  there  be  any  one  who  will  obligate  him- 
self to  make  a  new  settlement  in  the  manner 
provided,  of  more  or  less  than  thirty  inhabit- 
ants, providing  there  be  not  less  than  ten,  let 
there  be  granted  to  him  boundaries  and  terri- 
tory proportionate,  and  with  the  same  condj- 

Now,  if  the  introduction  of  thirty  families 
entitled  a  poblador  to  a  tract  of  four  leagues 
square,  how  many  leagues  would  he  be  entitled 
to  on  introducing  BOO!  De  Bastrop  was  evi- 
dently  restricted  by  the  terms  of  his  contract 
from  claiming  all  that  he  might  have  claimed 
in  the  absence  of  a  special  allotment  by  metes 
and  bounds. 

The  8th  law  simply  provides  that  the  chil- 
dren and  relatives  of  colonists  are  also  to  be 
considered  as  settlers,  if  married. 

Law  9th.  "That  the  chief  poblador  shall 
contract  with  each  individual  who  may  enroll 
himself  to  settle." 

"In  the  contracts  for  new  settlements,  which 
the  governor,  or  the  person  who  may  have  that 
power  in  the  Indies,  may  make  with  a  city, 
adelantado,   alcalde,   mayor,   or  corregidor,   tfie 

fierson  who  may  take  the  contract  shall  do 
ikewlse  with  each  one  of  the  individuals  who 
may  enroll  themselves  to  settle,  and  shall  obli- 
gate himself  to  pve  in  the  settlement  desig- 
nated tots  for  building  houses,  arable  and 
pasture  lands,  in  such  quantity  of  peonias  and 
coballerias  an  each  one  of  the  settlers  may  ob- 
litrnte  himself  to  construct,  so  that  he  do  not 
exceed   or   give   to   each   one   more    than   &n« 
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peoulaa,  nor  more  than  thr««  cabMlleriss,  kccord- 
ing  to  the  disti  action,  difference,  and  mMSOM 
expresHed  in  the  lavs  of  the  title  on  the  distri- 
bution  of  lands,  lota  and  waten." 

Law  10th.  "That  when  there  is  no  prirate 
colonizer,  but  married  inhabitants,  the  settle- 
ment ie  granted  to  them,  provided  they  be  not 
fewer  than  ten." 

"When  some  particular  individuals  thftll 
unite  in  making  a  new  settlement,  and  there 
ehall  be  the  requiaito  number  of  married  men 
for  the  purpose,  let  permission  be  given  them, 
■o  that  the;  be  not  fewer  than  ten  married 
men ;  and  let  boundaries  and  territory  be  given 
to  them,  according  to  what  haa  been  already 
said ;  and  we  grant  power  to  elect  among 
themselves  ordinary  alcaldes  and  annual  offi- 
cers of  the  council  of  the  settlement." 

Analogous  to  the  above  are  some  laws  from 
book  4,  title  7,  of  the  Becopilacion,  concerning 
the  colonisation  of  cities  and  towns  (not  rural 
colonies,  like  the  present.) 

Law  7th.  "That  the  tract  is  divided  between 
him  who  makes  the  contract  and  the  settlers, 
as  is  ordained." 

628*]  *"The  tract  and  territory  that  may 
be  given  to  a  colonizer  by  contract  is  divided 
out  in  the  following  manner:  let  there  be  first 
taken  what  may  be  necessary  for  lots  of  the 
settlement,  and  suitable  commons  and  ^sture- 
grounds  in  which  the  cattle  which  the  mhabit- 
ants  must  have  may  graze  abundantly,  and  aa 
much   more   for  the   corporation   lands   of   the 

Elace;  the  rest  of  the  tract  and  territory  ia  to 
i  divided  into  four  parts;  that  part  which  he 
may  select  shall  belong  to  him  who  is  obliged 
to  make  the  settlement,  and  the  other  three 
are  to  be  divided  out  by  lot  equally  to  the 
settlers." 

The  other  laws  of  this  title  relate  chiefly  to 
the  size  and  arrangement  of  streets,  squares, 
churches,  dwellings,  etc.,  and  must  be  consid- 
ered, not  aa  imperative  and  strictly  obligatory, 
but  merely  recommendatory  in  their  provisions. 
Among  others,  the  2eth  law  confera  that  pow- 
er of  prorogation  of  contracta  which  waa  nec- 
essarily exercised,  as  a  mere  matter  of  justice, 
by  the  Baron  de  Carondelet,  in  consequence 
of  the  arbitrary  order  contained  in  hia  official 
letter  of  June  18th,  I7B7: 

"If  by  reason  of  the  occurrence  of  some  for- 
tuitous event,  the  colonizers  should  not  have 
completed  the  settlement  within  the  time  speci- 
fied in  the  contract,  let  them  not  lose  what  they 
may  have  expended  or  erected,  nor  let  them 
incur  the  penalty;  and  the  person  governing 
the  country  may  prolong  it  aa  the  caae  may 
require," 

Lastly,  I  quote  from  book  4,  tit,  12,  law  4, 
of  the  same  Recopilnoion.  concerning;  the  sale. 
composition,  and  ^stribution  of  lands,  lots,  and 


the   discovered   parts   of   the  Ig&i 
there  should  be  some  aitea  and  districts  so  gwd 

that  it  may  be  proper  to  found  settlement*,  siri 
some  persons  should  apply  to  make  a  contnct 
and  form  a  colony  on  them,  in  order  that  vilh 
better  will  and  usefulness  they  may  do  so,  l«t 
the  viceroys  and  presidents  give  them,  Id  out 
name,  lots,  lands,  and  waters,  In  conformit]' 
to  the  situation  of  the  country,  so  t' 


and  entail  to  all  that  may  1 
granted  to  him.  By  law  3,  tit.  9,  lib.  1,  the; 
are  authorized  to  convey  to  each  settler  a  nib- 
concession  not  exceeding  five  peonias,  or  tcnr 
caballerias.  And  from  the  definition  of  thw 
measures  contained  in  law  1,  tit.  2,  of  the  Mat 
Kecopilacion,  as  well  as  from  Escricha,  Di^ 
tionario  de  la  Juriaprudencia,  verb,  '^edidi,' 
where  he  gives  the  relative  proportion!  tt 
Spanish  measures,  it  is  apparent  that  De  Bu- 
trop  contracted  to  narrow  down  very  mat«riil- 
ly    hia    own    sub -concessions    below   th«   Itgil 

Although  it  might  seem,  from  the  elwiiil 
sentence  of  the  law  lost  recited,  that  granti  t« 
pobladorea  were  revocable  at  will,  auch,  Derei- 
thelesB,  was  not  the  case,  unless  some  clanaa  to 
that  effect  had  been  especially  reserved  in  tht 
deed  of  concesaioo.  By  book  3,  tit.  5,  law  rf 
the  Novisaima  Recopilacion  de  Castilla,andtaiik 
3,  tit.  12,  taw  8,  of  the  Fuero  Real,  wfaU  (■- 
body  the  general  laws  of  the  realm,  it  it  ft^ 
vided  that  gifts  beatowed  by  the  king  (•nut 
be  revoked  without  the  fault  of  the  grmtM, 
and  pass  to  his  heirs.  So  by  4th  Febrero,  put 
2,  lib.  2,  cap.  2,  sec.  3,  and  No.  116,  it  ia  i^i 
that  royal  donations  ahould  be  liberally  «■- 
atrued;  and  if  auch  a  donation  be  mode  two 
persona  conjointly,  and  one  of  them  die  vithonl 
heirs,  his  portion  accniea  to  the  surviving  don** 
In  like  manner,  law  234,  page  74,  of  the  Lef<* 
del  Estilo,  declares,  that  he  who  receiv*  • 
donation  from  the  crown  may  do  with  it  il  M 
pleases.  And  Elizondo,  in  tom.  6,  part  2,  e*t-  ( 
sec.  8,  writes:  "There  is  no  doubt  that  tUnp 
which  aovereigDs  bestow  upon  any  person,  the} 
cannot  afterwards  deprive  them  of,  nor  pretut 
them  from  doing  with  aa  they  may  desire,  >• 
well  aa  with  their  other  property;  more  pirtic 
uiarly  if  the  gift  be  conferred  on  account  oi 
the  merit  of  the  person  favored,  the  donatiin 
rising  then  to  the  force  of  a  contract." 

The  kings  of  Spain  themselves  have  repeated- 
ly disclaimed  any  such  power  of  issuing  letters 
revocatory.  "Let  such  letters,  if  obtained.  M 
far  as  regards  their  abrogation  or  derogation. 
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rojs.    audiences,   Bovernors 

without    „    -., __.-_„    -_.     -, 

licpnse.  But  wh^re  the  country  may  have  been  (1- 
rpady  discovered  RQd  peaceful,  we  permit  tbem  to 
give  leave  within  thcfr  JarladletlDDs  to  make  tht 
setllpmenta  (pablaclDnest  that  mav  be  at,  otoov- 
IDR  the  1aw9  ot  this  book,  provided  that,  when  tbe 
seltlcuteat  Is  made,  they  send  us  forthwith  a  re- 
port of  what  lliey  mny  have  executed;  and  as  to 
thp  power  ot  rlcorovs  for  new  dlseovenei,  let  the 
Z8th  law,  tit.  y,  lib.  3,  be  obierved  In  the  eaar* 
which  it  comprises." 
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ir  taj  other  thing  therein  eoDtuned,  whereby 
^he  juat  and  legal  rights  of  a  part;  are  taken 
away,  be  of  no  avail,  nor  have  any  force  or 
rigor  whatever;  let  such  letter  be  as  if  it  had 
never  been  given  or  obtained."  Montalvo, 
•to*]  Ordenanzas  Reales  de  'Caatilla,  lib.  3, 
tit.  14,  law  7,  p.  723;  also  til.  12,  p.  672,  etc., 
wd  p.  678,  whence  I  quote. 

Of  the  powers  of  governors -general  to  grant 
lands  and  to  contract  for  their  colonization,  I 
believe  there  can  be  no  doubt  whatever.  The 
very  laws  referred  to  not  only  authorize,  but 
require  it.  By  various  other  statutes  of  torn. 
!,  lib.  3,  tit.  3,  of  the  Recopilacton  de  las  Indias, 
viceroys  and  governors  of  the  American  prov- 
iM«a  of  Spain  are  invested  with  nearly  all  the 
inthority  of  royalty  itself.  No  modem  proc- 
uiation  could  be  more  plenary  than  the  sec- 
Md  law  of  this  title;  no  ukase  or  flrman  more 
imperative  in  commanding  obedience  to  them 
in  the  part  of  Spanish  subjects.  It  confers  pow- 
irs  without  other  limit  or  restriction  than  may 
be  provided  by  law;  the  viceroy  may  do  all 
that  he  IS  not  specially  and  directly  prohibited 
from  doing.  And  we  learn  from  De  Mesa 
Art«  Historica  y  Legal  lib.  2,  No.  Dl,  that  the 
titlea  of  viceroy,  captain  or  commandant  gen- 
eral, and  governor  political  and  military,  are 
ijnonymoua.  The  question  of  their  power  to 
giant  has  been  repeatedly  settled.  See  De 
Armas  et  al.  v.  The  Mayor,  6  Ia.  Rep.  132; 
Arredondo's  case,  6  Fetera,  728;  Detaesus  v. 
The  United  States,  9  Peters,  117;  Chouteau's 
Mrs  T.  The  United  SUtea,  S  Peters,  147;  Pol- 
lard's Leasee  v.  Files,  2  Howard,  6B1;  Soulard 
«t  al.  V.  The  United  States,  4  Peters,  GSl.  A 
fortiori  they  had  the  power  to  alienate  lands 
«f  the  roysJ  domain  for  a  valuable  cousidera- 
tlin. 

Such  are  the  Spanish  laws  under  which  this 
gnnt  was  made,  and  by  which  ita  intent, 
nuaning^  and  validity  must  be  tested.  They 
had  not  merely  such  force  as  the  common  law 
«f  England  exercised  over  her  colonies,  but 
mre  enacted  expressly  for  the  government  of 
all  the  American  possessiona  of  the  Spanish 
cnwn.     They  may  strike  ns  as  strange  or  un- 

oiie,  yet  are  not  the  less  valid  on  that  account, 
aod  certainly  must  appear  less  extraordinary  tc 
u  American  court  than  the   forma   and   pro 
Tiiions  of  the  common  law  would   seem  to   e 
Spanish    tribunal,    when    a    discussion    should 
uise  about  an  entailed  estate,  with  its  dues, 
<«ntingent  remainders,  and  common  recover' 
fc  Bastrop's  grant  is  assniled  and  treated 
raid  for  the  alleged  absence  of  words  of  c 
Tcyance,  as  if  it  had  originated  under  the  c( 
mon  law.    Yet,  were  such  words  wholly  wa 
ing,  which  is  not  the  case,  the  clear  and  i 
equivocal  laws  under  which  it  was  really  made 
•apply  that   want,  and   interpret   the   meaning 
and   effect   of   the   deeds.      They   form,   so   to 
■peak,  the  constitution  of  the  grant;  and  such 
a*  they   were  impressed   upon   it  at  its  birtb, 
tkey    must    ever    continue.       But    could    an 
Spuiiah  tribunal,  uninitiated,  ever  so  far  pi'ni 
trat«  the  antiquated  nonsense  of  a  writ  of  ojei'l 
■SI*]  ment  as  to  discover  'its  real  object  and 
rfsct,  plain  as  it  may  be  to  men  vcraod  in  1' 
eoinmon  lawt     And  when,  on  referring;  for 
fonnation  to  the  lawyers  of  the  land,  the  Sp^ 
Wdahould  discover  that  the  object  of  a  conuii 
TSBOTtcy  suffered  by  a  tenant  in   tail   was 
IS  Ii.  ed. 


effect  what  was  most  positively  prohibited  by 
law  (Blaekstone  expressly  says  that  "they  are 
fictitious  proceedings,  introduced  by  a  kind  of 
pious  fraud  to  elude  the  statutes  de  donis,  de 
religiosis,  etc,,")  what  would  be  hia  aatonish- 
ment  at  finding  that  universally  held  right  and 
lawful  which  wore  every  aspect  of  illegality, 
was  in  fact  illegalt  A.  Spanish  judge  would 
probably  nullify  a  title  held  by  virtue  of  such 
proceedings,  and  would  blunder  in  so  doing. 
Such  is  a  single  instance  of  the  dilliculties  and 
dangers  which  beset  an  examiner  into  the  un- 
familiar laws  and  legal  forms  of  a  foreign 
country.  I  therefore  ask,  that,  if  at  the  close 
of  this  argument  any  doubt  should  remain 
upon  the  mind  of  this  court,  the  claimants 
may  tuive  the  benefit  of  that  doubt;  that  the 
object,  meaning,  and  effect  of  De  Bastrop's 
grant,  as  made  probable,  or  rather  certain,  by 
the  deeds  themselves,  by  corroborating  docu- 
ments, by  extrinsic  evidence,  by  the  contem- 
poraneous and  almost  prescriptive  interpreta- 
tion of  popular  opinion,  as  well  as  of  history, 
by  the  known  lawB  and  policy  of  the  Spanish 
government,  and  by  the  opinion  of  the  jury  and 
of  the  court  a  quo,  may  nave  more  than  ordi- 
nary weight;  and  that  forms  of  concession  fol- 
lowed more  than  half  a  century  ago  in  a  for- 
eign land,  by  its  highest  officers,  may  not  be 
nullified  as  meaningless  and  void,  because  they 
do  not  conform  to  the  ideas  of  men  belonging 
to  a  later  and  widely  different  age,  race,  gov- 
ernment, and  generation;  or,  if  annulled,  that 
it  may  not  be  except  upon  the  most  clear,  pal- 
pable, positive  evidence  of  their  utter  worth- 
lessness  and  illegality.  I  invoke,  in  short,  the 
old,  trite,  terse  Uw-maslm,  "Omnia,  rite  acta," 

Mr.  Sonll: 

Point  No.  2.— Bights  of  the  claimants  under 

the  title  which  they  exhibit. 
These  will  depend, 

1.  On  what  construction  is  placed  upon  the 
terms  in  which  it  is  executed;  and, 

2.  If  the  terms  be  such  as  to  confer  only  im- 
perfect rights,  upon  the  concomitant  circum- 
stances which  may  entitle  the  claimants  to 
have  them  perfected  into  complete  ones. 

Taking  the  instrument  to  be  unobstructed  by 
any  suspensive  clause,  absolute  ah  initio,  or,  in 
other  words,  unconditional,  its  bearing  and  im- 
port, it  is  respectfully  submitted,  are  according 
to  the  usages,  customs  and  laws  prevailing  in 
Ijouisiana  at  'the  date  of  its  execution,  ['632 
90  void  of  ambiguity,  and  expressed  in  a  lan- 
guage so  eminently  sacramental,  as  Spanish 
jurists  would  say,  that  they  admit  of  no  pos- 
sible controversy,  doubt,  or  evasion.  They  are 
the  most  proper  terms  in  which  the  special 
thing  which  they  were  intended  to  effect  could 
l)i>  conveyed;  and  the  slightest  attention  to 
their  obvious  meaning  will  convince  the  court 
of  their  Irjxitimacy  and  fitness. 

In  the  oi'iginal  requite  which  he  addresses  to 
(lovernor  Carondelpt,  Baron  de  Bastrop  sets 
forth  "that  it  is  indispensably  necessary,  on  the 
part  of  the  govornnient,  that  there  should  be 
designated  a  dii^trict  of  about  twelve  leagues 
square,  in  which  may  remain  included  the 
Kayou  Riard  and  its  vicinity,  in  order  that, 
without  the  least  obstacle,  those  families  may 
proceed  to  settle  upon  them,  which  the  appli- 
cant is  going  to  introduce,  under  the  express 
84» 
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condition  that  concessions  of  land  are  to  be 
gratia,  and  that  under  no  title  or  pretense  can 
they  exceed  the  quantities  of  4 DO  arpents  at 
most,"  etc.,  and  he  prafs  that  the  governraeDt 
be  pleased  to  fix  the  number  of  families  which 
he  is  to  introduce. 

The  words  by  which  the  district  is  thus  to 
be  separated  from  the  king's  domain,  in  this  in- 
cipient requf^te,  are,  "Ba  abaolutamente  indis- 
peiifiable  que  por  parte  del  gobiemo  se  destine," 
etc.  By  referring  to  one  of  the  most  accredited 
authorities  on  Spanish  philology  (Satva's  Dic- 
tionary), your  honors  will  find  that  the  word 
destinar  is  the  proper  one  to  express  the  idea 
which  the  applicant  meant  to  tonvey.  "Des- 
tinar; Determiniir  alguna  cosa  por  algun  fin  o 
efccto."  "To  determine  something  to  some  end 
or  purpose."  It  was  usual,  that,  upon  such  re- 
qucats  (Diligencias),  the  order  of  the  governor 
»iould  issue;  and  this  was  done  either  by  in- 
serting at  the  foot  of  them  the  formal  words, 


pressing  the  assent  of  the  Governor,  in  the  very 
words  of  the  requete,  as  in  the  present  case  for 
instance,  where  the  order  reads:  "Juan  Filhiol 
Seilalara  doce  leguas  en  quadro,  mitad  del  lado 
de  Ba^u  Siard,  mitad  del  lado  de  enfrcnte  del 
Ouachita,  para  ir  colocando  en  ellas  las  familias 
que  el  enunciado  Baron  fue  dirigiendo,"  etc. 
"Don  Juan  Filhiol  will  designate  twelve 
leagues  square,  half  on  the  side  of  Bayou 
Siard,  and  half  on  the  side  opposite  to  the  Oua- 
chita, that  the  families  which  the  aforesaid 
Baron  is  conducting  may  locate  there,"  etc. 

And  thus,  from  the  words  of  the  contract 
entered  into  by  the  Baron  de  Bastrop  with 
Governor  Carondelet,  these  twelve  leagues,  so 
pointedly  designated,  were  to  be  assigned,  to 
be  constituted — for  what?  "Para  ir  colocando 
en  ellas  las  familias,"  etc.  "That  he  might 
633*]  locate  the  families,"  etc.  Salva'a  •Dic- 
tionary. They  were,  therefore,  from  that 
moment,  separated  from  the  ro3*al  domain,  and 
once  so  separated,  could  not  be  resumed,  ex- 
cept through  the  fault  of  the  grantee.  Had 
the  claimants  under  De  Bastrop  no  other  title 
but  that,  they  would  still  be  vested  by  it  with 
certain  rights,  inchoate,  it  is  true,  yet  such  as 
would  be  reeogni7.ed  by  this  court,  who  would 
feel  bound  in  all  justice  and  ei^uity  to  perfect 
them  by  their  decree,  unless  it  were  clearly 
shown  that  they  had  been  surrendered  or  for- 
feited. 

If  this  contract  contemplated  no  actual 
Krant  of  the  lands  dcsignntcd  in  it,  but  was 
merely  intended  as  on  adjii.'itinent  of  the  rela- 
tions in  which  the  emi^iimt  families  should 
utand  to  the  government,  where  is  the  necessity 
of  marking  out  twelve  leagues  square,  or 
something  like  1,010.204  arpents?  The  number 
of  families  to  be  located  thither  under  the  con- 
tract was  fi.\e(I  at  five  hundred.  They  were 
to  have  400  arpents  each,  or  200,000  arpents  in 
all.  Whnt  was  to  become  of  the  remainder! 
the  crown  could  no  longer  dispose  of  it,  with- 
out a  flagrant  violation  of  its  faith.  The  emi- 
grant families  could  not  claim  more  than  what 
was  allotted  to  them.  To  whom  were  to  go 
the  remaining  810,284  arpents?  To  whom  I 
ask  it.  Here  is  a  difiiculty  which  must  be 
got  over  before  it  can  be  miiintained  that  tl 
giant  only  tiiiusferred  from  the  public  domal 
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what  each  family  was  to  take  for  iticB-  Ibt 
words  are  clear,  their  meaning  is  tministsksbla. 
The  twelve  leagues  square  are  asked  to  be  wt 
apart,  and  are  constituted  for  the  estsbliik- 
ment  which  De  Bastrop  was  to  form  on  B»jim 
Siard,  and  in  consideration  of  hu  introdndct 
there  the  five  hundred  families,  to  whom  be 
was  in  his  turn  to  make  grants  agreeably  to  the 
terms  of  his  contract.  "Bien  entente  que 
a  ningun  se  ha  de  dar  mayor  conceuiaii  de 
tierra  que  la  de  quatro  cientos  arpanes."  "^t 
being  understood  that  to  none  shall  there  be 
given  a  greater  concession  of  land  than  thit  of 
400  arpents."  This  restrictive  clause  in  the  MB' 
dition  imposed  upon  De  Bastrop  to  grut 
lands,  could  only  Inure  to  his  benefit.  It 
could  not  afiTect  the  king,  if  the  lands  not  con- 
ceded to  the  individual  settlers  were  to  renuiB 
public  property.  Besides,  it  would  only  lasd 
liim  as  much  and  as  long  as  he  chose  to  be 
bound-  And  if  the  domain  was  to  be  bouid 
by  any  such  rcH  rietion,  it  was  equally  boand 
by  the  other  parts  of  the  contract;  and  tit 
twelve  leagues  having  once  been  severed  frooi 
it,  the  816,284  arpenbi  remaining,  after  iwitd' 
ing  to  the  settlers  what  had  been  stipnlatcd  is 
their  behalf,  would  have  remained  for  evw 
waste  property!  If  De  Bastrop  had  no  dsin 
over  them,  certainly  the  individual  settler  bxl 
none,  and  the  king  least  of  all,  for  he  bid 
parted  with  theiti*  He  had  parted  with  tbe 
twelve  integral  "leagues  for  the  benefit  ['tJI 
of  De  Bastrop's  estoblishment.  He  could  n 
more  violate  this  than  that  port  of  the  eontntt 
The  contract  was  absolute  as  to  the  qnintitj 
of  the  lands  designated  and  constituted,  tol 
conditional  in  bo  far  only  as  it  was  to  have  H 
effect  unless  Bastrop  should  comply  with  tfci 
obligations  which  he  had  assumed  in  it.  AiA 
pray,  what  was  to  be  the  forfeiture  in  tilt 
case?  The  nullity  of  the  grants  whicb  ht 
might  have  made  to  individual  seltlers!  By 
no  means.  But  if  Bastrop  should  not  wtit 
good  within  three  years  the  greater  psrt  of 
the  establishment,  the  twelve  leagues  jquirt 
destined  for  the  families  he  was  to  send  wfft 
to  be  occupied  by  the  first  families  who  oigbt 
present  themselves. 

Should,  therefore,  De  Bastrop  make  good  li* 
obligations,  the  twelve  leagues  were  to  renaii 
exclusively  in  his  establishment,  and  to  be  oc- 
enpied  by  himself  and  the  five  hundred  famili* 
which  he  was  to  settle  there.  The  argument  i» 
conclusive.  De  Rnstrop  was  certainly  wn* 
prised  in  the  establishment;  he  was  itBie*d,it> 
ruler;  the  five  hundred  families  introduoed  1>T 
him  thither  were  not  to  have  more  thin  IW 
arpents  each,  or  200,000  arpents  in  all.  '" 
whom,  I  ask  again,  were  to  revert  the  rtmii"- 
ing  lands! 

I  have  said,  that,  if  the  contract  was  not  in- 
tended to  convey  a  grant  of  lands  to  the  ej:'*"* 
claimed  in  the  requite,  there  could  be  """"^ 
,  sity  tor  executing  another  instniment ;  (bf  °^ 
was  binding  of  itself.  Indeed,  according  t" 
the  interpretation  which  is  put  upon  its  tenni 
by  those  who  view  them  in  k  diflTerent  hgbt 
from  what  I  do,  it  required  only  at  the  hinds 
of  the  government  that  successive  grants  iliould 
be  awarded  to  the  families  as  they  shonid  p"- 
sent  themselves  under  its  provisions.  The  »poJ 
where  the  establishment  was  to  be  loc»t™ 
I'ould  not  be  mistaken.    It  was  amply  diacribed 
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.nd  most  pointedlj  marked  out.  What  siir- 
eya  were  required  but  such  as  might  be  necea- 
■ry  to  aet  apart  for  ever;  family  of  eraigranta 
rh&t  each  was  entitled  tot 

But  this  asBumptios  caimot  bear  the  least 
crutiny.  It  haa  no  aolid  baata  to  ataud  upon. 
LB  well  attempt  to  lajr  la  the  air  the  founda- 
ioiiB  of  a  large  atructure,  or  to  build  up  a  tow- 
r  <Mi  moving  asndj. 

But  I  proceed- 

The  contract  waa  la  progreaa,  and  the  con- 
Factor  rapidly  advancing^  to  ita  compJetion. 
ittvemor  Carondelet  conaidcra  that  the  time 
KM  come  for  him  to  give  it  a.  more  formal  aliape, 
jid  he  determines  to  "designate  the  twelve 
BSgues  destined  for  said  eatablishment  in  the 
erms,  with  the  metes,  landmarks,  and  bounda- 
ies,  and  in  the  place  which  is  designated,  fixed, 
ind  marked  out  hy  the  figurative  plan  and  de- 
ISS'1  scription  affixed  *at  the  head  of  thia 
itle,  which  are  made  out  by  the  Surveyor-Gen- 
:t>1,  Don  Carlos  Trudeau,  it  having  appeared 
o  him  (Carondelet)  moat  expedient  to  avoid 
l11  contestation  and  dispute,  and  approving 
hem,"  etc.,  etc.;  and  he  "deatinea  and  appropri- 
Ltea  the  aforesaid  twelve  leagues,  that  the  said 
Jaron  de  Baatrop  may  establish  them  in  the 
xmtu,  and  under  the  conditions,  expressed  in 
,he  petition  and  decree  of  the  20th  and  21at  of 
Inne,  1796." 

The  twelve  leagues  had  heretofore  been  but 
'dcBiguated,  marked  out,"  dcatinadaa,  aenalad- 
la;  now  they  are  both  "deaignated  and  appro- 
Miated,"  deatinamoa  y  apropiamoa,  says  the 
{rant.  "Apropriar:  hacer  propia  de  alguno 
■nalquier  Gosa  (Salva'a  Diet.);  rem  alicui  ad- 
IDdicare,"  or  "to  make  something  the  property 
if  another,  to  adjudicate  a  thing  to  somebody." 
rbe  court  perceives  that  the  property  is  fully 
Innsferred  by  these  terms,  and  that  it  has  gone 
mt  of  the  domain. 

That  thia  paper  ia  a  grant,  who  can  doubt 
lliat  reads  with  the  least  attention  its  contents! 
rhe  governor  calls  it  a  title,  titulo.  Speaking 
yt  the  plan  and  description  by  Laveau  Trudeau 
!■«  lays:  "The  plan  and  description  affixed  at 
Hie  head  of  this  title,"  "el  piano  flgurativo  y 
liligBDcia  que  van  por  caveza  de  eate  titulo." 
Vee,  a  titulo,  which  the  Spaniah  juriaconsults 
:all  titulo  en  forma,  and  the  French  un  titre 
aanalatif  de  propift^;  "a  title  in  form;  a  title 
^ranaferTing  property."  And  the  beat  evidence 
:hat  H  was  so  considered  is  in  the  fact  that  the 
3lan  affixed  to,  and  made  an  integral  part  of. 
^  same,  bears  on  ita  face,  and  as  its  caption, 
'    I,  grant;  concession  Bastrop,  gr;int  to 


But  there  are  other  evidences  extant  of  the 
•■'— "'"g  and  import  of  that  papers-evidences 
M  high  efaaracter,  too— of  imdiaputed  and  in- 
lispatabls  authority. 

About  ten  days  before  its  execution,  to  wit: 
SB  the  10th  of  June,  17B7,  Baron  de  Baatrop 
soBiplaina,  "that  the  twelve  leagues  which 
teve  been  granted  to  him  by  hia  contract  are 
F«imd  in  part  overflowed  and  occupied  by  an- 
dtni  inhatntants;"  and  he  praya  the  governor 
'"to  grant  him  the  same  quantity  of  land,  etc., 
B^  without  prejudice  to  the  lands  which  his 
WWdp  has  granted  to  the  Marquis  de  ilaison 
Boqge,^  etc.,  ate. 

"Son  Felipe  de  Bastrop  tiene  1*  honra  de  ob- 
»Knr  a  V.  S.  que  Uu  doce  legau  «ti  quadro  que 
II  L.  ed. 


V.  S,  le  ha  otergudo  por  au  contrato  aehallan  en 
parte  aneyadaa  y  otupadas  por  antiguoa  habi- 
tantes;  en  cuya  virtud,  a  V.  S.  luplica  se  sirva 
tener  A  bien  concedcrle  la  miama  cantidad  de 

This  request  Carondelet  indorses  aa  followa: 
"Como  lo  pide,  despachase  per  secret  aria  en 
forma  que  solicita."  "Aa  he  requeats,  let  it  be 
deapatched  in  the  form  which  he  aolicits." 

•Is  that  enough?  What  else  is  ('686 
wanted!  We  have  something  more.  We  bold 
a  paper,  without  a  date  on  its  face  it  ia  true; 
without  a  name  at  its  foot;  yet  a  paper  of  an 
unmiatakable  character,  and.  may  I  not  Bay,  of 
some  considerable  dignity.  It  ia  apparently  an 
elaborate  eseay  on  the  practical  workings  and 
reaults  of  an  operation  baaed  on  the  plan  of 
colonization  proposed  by  De  Bastrop.  It  ia 
proved  to  be  in  the  handwriting  of  Francisco 
Bouligny,  who  was  from  1T96  to  1800  Lieuten- 
ant-Governor of  Louisiana,  and  for  some  time 
within  that  period  acting  governor,  in  the  ab- 
aence  of  the  titulary.  It  refera  in  express  terms 
to  the  Bastrop  contract,  and  therefore  must 
have  been  written  after  its  execution;  and  as 
Bouligny 's  death  occurred  some  time  in  1800,  It 
traces  it.wlf,  naturally,  to  an  epoch  not  suspi- 
'  1  (from  179B'to  1800),  when  these  matters 
:  still  fresh  in  the  memory  of  those  who 
spoke  of  them  or  wrote  about  them.  It  ema- 
nates from  one  high  in  power,  and,  in  all  prob- 
ability, had  ita  origin  in  the  exigencies  of  his 
official  duty. 

Let  us  look  into  it  and  see  what  light,  if  any, 
it  throws  on  this  tranxaction.  After  going  into 
a  detail  of  the  expenditures  to  be  incurred  by 
the  Baron  de  Baatrop,  ia  order  that  he  might 
give  value  to  the  lands  granted  to  him,  and 
after  showing  that  he  could  ellect  it  only  by  in- 
troducing at  his  own  coat  two  thouaand  fami- 
lies, he  comes  to  the  result,  "that  he  will  have 
purchased  the  800.000  arpcnta"  remaining 
after  aupplying  the  five  hundred  familiea  "Which 
he  waa  to  settle  there  under  the  terms  of  his 
contract,  "for  the  value  of  one  million  of  dollars, 
which,  says  he,  "eorrcaponda  to  ten  reals  of 
silver  the  arpent;  a  price  very  moderate  in 
comparison  with  that  which  theae  landa  will 
immediately  have  when  the  introduction  of 
these  two  thousand  familiea  is  once  accom- 
plished; and  it  may  be  calculated,  without  ex- 
aggeration, at  three  dollars  an  arpent.  which 
would  leave  a  profit  to  Bastrop  of  $1,400,000." 

Is  not  this  sufficient  to  establish  what  mean- 
ing it  had  in  the  opinion  of  those  whom  we 
must  suppose  to  have  been  best  versed  in  the 
tiRages.  customs,  and  laws  prevailing  with  re- 
spect to  such  matters!  I  am  sure  it  is;  and  I 
might  here  part  with  this  branch  of  the  case, 
were  it  not  that  I  can  strengthen  it  still  more  by 
referring  to  a  certain  historical  document  to  be 
found  among  the  papers  compiled  by  Mr.  White 
in  bis  Recopilacion. 

Moralea  (the  Intendant  of  IjOuiaiana),  in  a 
long  communication  to  Don  Pedro  Varela  y 
Ulloa,  bearing  date  Kew  Orleans,  Octol)er  18, 
17B7,  complttina  that  the  royal  Hacienda,  the 
public  treasury,  ia  overburdened  by  the  con- 
tracts which  are  entered  into  by  private  individ- 
uals, in  order  to  obtain  grants  of  Manda  [*637 
and  lota;  and  he  sets  forth  "that  the  royal 
Hacienda  may  be  spared  many  expcnaea  &.&& 
losses   which   may   otheivtiab  TeaiAt  Itom  ^V« 
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clear  tliat  the  person  who  is  principallf  respoH' 

sible  tor  the  royal  treasury's  interest  would  be 
more  careful  in  that  which  maj  occasion  el- 
pensea  to  the  treasury,  than  one  who  Tlews  the 
affairs  of  the  Hacienda  merely  as  accessory." 
2  White's  Recop.  426,  426.  And  in  proof  of 
the  abuses  he  complains  of,  he  kdverts  to  the 
very  case  under  consideration.  "As  an  in- 
stance," says  he,  "of  what  I  have  stated,  ob- 
serve the  contract  between  Baron  de  Caronde- 


plain  ground  granted  by  the  governor,"  etc.,  etc. 
In   fine,  he  asks   that   the   power   of  granting 
lands  be  transferred  from  the  governor  to  " 
intendant. 

His  remonstrances  were  listened  to;  and 
the  22d  of  October,  1798,  the  governor  was 
notified  "that  the  king  had  resolved,  etc.,  that 
the  exclusive  faculty  of  grantijig  lands  of  every 
kind  should  be  restored  to  the  intendancy  of 
the  province,  etc.;  consequently,  the  power 
liitherto  residing);  in  the  governor  to  these  ef- 
fects was  abolished  and  suppressed,  being  trans- 
ferred to  the  intendant  for  the  future."  i 
White's  Recopilacion,  477. 

And  thus  we  cannot  lay  our  hands  upon  e 
single  public  document  connected  with  that 
epoch,  and  having  reference  to  those  transac- 
tions, which  does  not  proclaim  the  fact  that 
these  contracts  were  considered  as  actual  grants, 
transferring  the  lands  therein  designated  to  the 
contractor,  appropriating  them  to  him,  mailing 
them  his  property. 

Nor  did  the  governors,  in  making  such 
tracts,  transcend  their  authority.  We  have 
just  seen  that,  until  1798,  it  resided  fully  in 
them.  But  was  the  exercise  of  that  authority 
a  violation  of  the  general  laws  regulating  these 
matters  in  the  Indies?  I  am  ready  to  show  that 

An  ordinance  of  Philip  11.,  embodied  in  the 
Leyes  de  las  Indios,  bad  provided  that  "hav- 
iendo  quien  cjuiera  obligarse  B  haccr  nueva  pob- 
lacion.  etc.,  de  mas  o  mcnoa  do  trejnta  vednos, 

termino  y  territorio,"  etc.    Lib.  4,  tit.  S,  ley  7. 

"Should  any  one  contract  the  obligation  of 
making  a  settiement  of  more  or  loss  than  thirty 
families,  but  of  no  less  than  ten,  let  him  be 
granted  a  district  of  territory  on  the  same 
terms  and  conditions." 

And,  by  referring  to  the  law  immediBtcly 
preceding,  it  wilt  be  perceived  that  the  district 
ess']  of  land  to  be  allowed  the  poblador,  *the 
undertaker  of  the  settlement,  was  four  leagues 
square.  "Y,  si  cumpliere  bu  oblifjacion.  se  le  den 
quatro  leguaa  de  termino  y  territorio."  Ibid, 
ley,  a. 

Whosoever  was  to  receive  the  eatablishment 
was  to  give  those  who  should  register  tliom- 
selves  as  settlers,  lots  for  building  houses,  p:is. 
ture,  and  arable  lands,  in  quantities  to  suit  (heir 
demands,  etc.,  provided  the  whole  lie  should 
give  did  not  exceed  Ave  peonias  or  three  cabal- 

"El  que  tomare  el  sssiento,  le  hara  tdn  bien 
con  cada  una  de  los  pariicularea  que  ee  regis- 
traran  para  poblar,  y  ae  obltgara  a  dar  en  el 
pueblo  dcsignado,  solares  para  ediflcar,  tterras  de 

pasta  y  labor  en  tanta  quantidad,  etc.,  etc.,  con 
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que  no  exceda  ni  de  a  cad«  uao  mu  da  oMa 
peoniM,  ni  mas  dc  tras  caballeriaa.'  Kid. 
ley  9. 

And  the  authority  under  which  toch  rot- 
tracts  as  that  of  Bastrop  were  entered  into  wu 
derived  from  the  power  originally  conferrrd  n 
the  viceroys  ( afterwards  extended  to  govcnun, 
iatendftuts,  etc.),  by  an  ordinance  of  Philip  IL 
of  May  18th,  17G2,  providing:  "Si  en,  le  yi 
descubicrto  de  las  Indias,  huviere  aJgunos  iiti« 
y  comarcas  tan  buenoa  que  convenga  fumlir 
poblaciones,  y  algunaa  personaa  se  aplictm 
a  hacer  asiento,  y  vecindad  en  ellas.  para  qnr 
con  maa  voluntad  y  utilidad  lo  pueden  hint, 
los  virreyes  y  presidentes  tea  den  en  nuesti* 
nombre,  tierraa,  solares  y  aguos,"  etc.  Ibid.t)(. 
12,  ley  3. 

"If  in  those  parts  of  the  Indies  olreadydii- 
covered,  there  should  be  sites  and  districti  ■> 
good  that  it  may  be  proper  to  found  lelth- 
ments,  and  persons  should  apply  to  form  a  Kl- 
tlement  and  colony  there,  in  order  ttiat  thj 
may  do  so  with  more  alacrity  and  usefutDen, 
let  the  viceroys  and  presidents  givethem.moR' 
name,  tots,  lands,  and  waters,  etc. 

I  have,  I  think,  satisfied  the  coort  on  tldi 

foint,  and  now  diamise  it  entirely.  But  sbmU 
have  failed  in  carrying  your  honors'  copric- 
tiona,  I  would  still  plead,  in  the  lost  resort,  Ibtt 
I  have  made  out  a  caae  that  claims  at  tlcir 
hands  all  those  considerations  of  equity  wUA 
the  law  of  1824  enables  them  to  allow  in  cuts 
of  an  inchoate  and  incomplete  title. 

It  will  not  be  contested,  I  am  sura,  that,  u 
far  as  the  obligations  of  De  Bastrop  wait,  kt 
faithfully  complied  with  them.  Indeei.  » 
rapidly  was  he  proceeding  to  their  cxecutiia. 
that  he  had  to  be  stopped  from  their  fnrtht 
performance  by  an  order  of  the  governor.  i»- 
sued  upon  a  request  of  the  intendant,  Mltt^ 
forth  that,  on  account  of  the  scarcity  of  fvadl 
in  the  royal  treasury,  it  was  necessary  tlut  Ibt 
introduction  of  families  under  De  Bwirop't 
contract  should  be  suspended;  and  this  orifr, 
it  will  be  observed,  expressly  atipntated  thil 
it  'should  not  prejudice  De  Bastrop's  ['IS* 
rifrhts."  It  extended,  to  two  years  after  Ite 
execution  of  the  contract  should  have  bm 
resumed,  the  time  within  which  it  wal  orip- 
nally  to  be  completed  in  its  greater  part;  imllW 
decree  troes  on  aDtrming  that,  "on  bis  part  itbt 
govi'rnor's),  he  will  religiously  comply  with  it* 
obligations  he  had  contracted —  a  maiim  "lii^ 
has  always  di.slinguished  the  Ppaniib  n«ti«.' 
"Queded  vmd.  persuadido  aiempri;  rjue  par  Bi 
parte  observare  religiosamente  los  cmpesci  V* 
coiitructc,  maxima  que  constantamente  1m  ^ 
tin  guide  la  nacion  EspaQola." 

What  can  these  obligations  be  whicfc  t*» 
governor,   with   so   much   emphasis,  astcrti  ^ 


agency  was  limited  to  his  bringing  th»m  int* 
the  sett  lenient,  what  could  be  those  rirfil* 
which  were  not  to  be  prejudiced?  wh»t  tho»« 
obligations  whirh  imposed  such  duties  on  tk» 
governor  as  to  induce  him  to  pledge  the  Cu- 
tilian  honor  that  they  would  be  itrietly  <■>*' 
plied  with?  Why,  the  meaning  ii  obriiiu:  k* 
clearly  alludes  to  the  grant  which  was  to  ^x* 
and  complete  the  contract;  and  we  fliidlita._t» 
effect,  two  days  afterwarda 
plHge  and  executing  it. 
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StUl,  I  will  Admit  tliat  tiiia  execution  of  ttie  copies   lieing   produced.     Our   opinion   is    that 

mnt  nnto  Baatrop  left  liini,  aa  to  the  remaining  tiie  copiea  were  properly  admitted  in  evidence, 

familiea  which  he  waa  to  aettle  there,  subject  and  that  they  eatahlish  the  tacts  that  similar 

to  the  requisition  of  the  Spanish  government,  originals  existed;  and  as  on  the  true  meaning 

who  might  order  him  to  introduce  them  within  of  these  documents  our  decision  proceeds,  we 

the  time  agreed  upon  in  the  decree  just  cited;  deem  it  proper  to  aet  them  forth.   They  ace  as 

and  this  is  the  only  thing  that  can  be  construed  follows ; 
aa  impAlting  an  inchoate  and  incomplete  char-  f^py. 

aeter  to  hia  title.  But  it  is  this,  also,  that  brings       „  ~  „  ,     m.    t>  j    n    . 

th.  grant  within  the  jurisdiction  of  your  hoi       ^■""  novcmor-Gen.ral-The  Baron  dc  Bjat. 

or.;  not  at  their  mercy,  but  tliat  they  may  do  '"P'    •l";"™"    of    nromotrng    the    population 

with  it  what  the  Spanish  tribunala  might  have  '""  agncultnte  of  Ouachita    and  being  about 

done  and  would  haV,  done  themselves,  had  not  '"  P™.  into  th,  Umted   Slat«   of  Amenea 

the  aovereignty  of  the  province  within  the  Um-  "  conclude  the  pl.n  of  emigration   which  he 

it.  of  which  it  is  located  been  tranafertcd  from  '"  P"iccfd,  and  to  retun,  with  his  family, 

Spain  to  the  United  States.  S'  fw      '".l""'  '""'P  ""  '<■"  nidiJPensa- 

-Si,  por  haver  sobrevenido  ca.o  fortuito,  los  'J'  ','*'•"?  •      T?     a'Y-  f","T'°.  i     f 

pebladore.  no  huvleren  ac.bado  de  compllr  hi  po-  f'"""  l»  a"iB«.a"d  a  district  of  about  twelve 

fiaeion  en  el  termino  contcnido  en  el  asiento,™  '"^"  square,  in  which  may  remain  Inclnded 

bayan  perdido,  ni  perdan  lo  que  huvieren  gu-  the  Bayou  Siard  and  its  vicinity,  in  unlet  that, 

So,   nl   edi«c«io,   ni   inenrrJn   1.   p.na,"   etc.  wilhont  the  least  obst.cl.  or  impediment,  those 

layi  de  laa  Indiu,  lib.  4,  lit.  7,  ley  2S.  'T't'.'i,  "■?...P'°"'S  '°  .  "'!'•  .  T°  rJ.T,' 

-If,  by  reason  of  some  fortuitous  event,  the  j'"'  "f  Petitioner  "is  going  to  intro.  [-841 

celonitefs  should  not  have  completed  the  set.  '""•.   '•"'"    '5'    "t'"^    condition    that    coo- 

tliment   within   the  time  .pecilicd   in  the  con-  cessions  of  land  are  to  be  gratis;  and  that  under 

a-ct,  lot  them  not  lose  what  they  may  have  °?  "'"  ?'  P"'«'  ""  ""'?  "ceed  the  quantity 

sipended  or  erected;   nor  let  thei  Incur   the  ?'  '°"'.  1'™'!"''  "quare  arpents  at  most,  with 
BM«]tv  "  etc  Object   01    preventing   the   introduction   of 

Tpaln    might    undoubtedly    bav.    eionerat«l  ^^!'t  f'f  ■T""'i^''Z'\°' ,'f!'°-   "."'''• 

D>  tastrop  from  hi.  liability  to  bring  the  lam.  '°  ."»*  .''■■?™,'-  """i*  be  absolutely  contrary 

ils.  agred   upon   in   his   contract.     That   she  and  prejudicial   to  the  culture   of  wheat    and 

•onldinvo  dobe  so,  who  can  doubt,  that  reads  "°"'''  ';.""?''."'.  P"'',"??"  "  '""  """ediably 

».  rcmonatrance  of  Morales  abov,  referred  to,  "c  proHl.  of  bi.  eslaUishment. 

•40*]  the  order  that  intervened  'upon  it,  and  .   ^^  "'f  Pftit'ons  your  lordship  to  be  pleased 

mders  the  consldetations  which  prJmpled  th.  !?   »'""'- '™    permission   to   export,    for   the 

•OS  and  the  other!    Could  the  gJvernnient   of  .Havana,  the  lloiir  which  may  be  manufactured 

Spain  give  up  it.  solemn  contract,  and  repudL  '"   ''«   "','".  °'  O"."'"!"..  without   realricting 

Sit  5)  the  Injury  of  Bastrop,  when  the  litter  '»"  "■  f"  ''  ■'••'."'•Ij  '»,  New  Orleana  and 

M  ao  faithfully  Jomplied  wSh  his  obligations  P°""    "'   Jhn    province    unleu    it    .hould    bo 

..*,._    WW    .*".    w*   "w^       .  .    .         .      ^  ntvpusRrv  fnr  itH   nlThmntpnfvp    aa   m   that   oaai^   it 


!   Had  not  De  Bastrop  at  least  a 


exaiy  for  its  subsistence,  as  in  that  ci 


Uhle  claim  In  that  contract,  against  the  govSm.  .hould  always  have  the  prefer 
•mt,    and    wlU    that    claim    be    disregarded        K  becomes  also  inJi.p.n.aH,  that  th.gov. 

•crely  because  the  aovereignty   ha.  changed  •:'i'^'M  •hoM  A.^  A,i,U  wM  a,  mdM- 

1,^  ,  °  iiiR    and    support    of    the    families    which    the 

I  ^    -  _     J     ™       If   *v  .    *i,         ■      ■  petitioner  shall  have  introduced,  from  the  post 

I  cannot   persuade   myself   that   there   is   a  '^,  ,r        \.  a    j   .     n.  a     r  ^^       l-.      .._ 

iiuu  I  «»  !  H,     ™-   J     «f  ^         i,„  Tt.st  of  New   Madrid   to  that  of  Ouachita,  by  sup- 

mnbt  left  iQ  the  minds  of  your  honors.    But  _i._Ai.__.ai.      _  -  -  „     r      ai         C 

Wt  *v.w.  .i.«„M  .(-11  \.    i.-i-     »=  *„  n.     ■  f  pmng  them  with  some  provisions  for  the  sub- 

■n  tbey  •hould  still  besitftte  as  to  the  mtor-  ■^-■.  .°     _»  it     c    j  _.     Ii        _j  i    -va  a'   _  a 

__,  i-l_i..i.Ti.  A  ..      A_       [  sistence  of  the  hrst  months,  and  facilitatinc  to 

J««,on  which  I  have  set  upon  tb,  terms  of  ;       neoessary   sled; 

&ra  '       H        ;S  1    1..11  ;  t    1         .    .  Branlinstolh.  Inhabitant,  who  are  not  Cllholic; 

&  the."re™u  and  to  use  is  my  ."i'  '"•  '">■"'  "  '"■"™"  "''y"  ^  "~  »' 

"a^ment  S  Kte.  l„,nl.,c7mro;  ,r™'  "r"'  '^"J"'  ""''  °'^"  "■'™"  °' 

rr,    ^       a"                   cao      ci  .u              „■       ,  the  province,  and  the  eovernment  being  p  eased 

fct    question    by    the    three    most    eminent  ,„,|fy  „  j,' n.  „„„£;„,  ,„i,ie,  which  tbe 

Jnsls  now  living  in  Spain,  commendins,  it  j.  „„'„„  ,,  „  ,„„a„,e. 

STSV.   •"    Si  /'aS  'SrVc'S  ^^l"  '"."■•  pro.pcrlty  and  enconygement 

imAAi^    ._j   _^-..  -L ..1    t J   I of  tlie  province,  united  to  the  desire  of  procur- 


.»j   wl.^.-"  -1.     „»»«'-    .,.,>f«„nj   i-n,™.     of  the  province,  united  to  the  desire  of  procur- 
md   whose  character,   P'°fo" "<''«"?■    ing  the  tranquillity  and  quiet  of  this  establish- 


avrnal  e.timation  in  which  tliey  ire  held  a.   P'g'  '"  »»""?  SJTl'-"'^  ""I""' 
ariA,™...lf.  snH  rfoclnrs  of  (he  civil  Isw   «nrf    '"doce  me_ to  represent  to  y 


!i  Sd  .bllity  a«  avZcbrf,  n'it  only  bF  he  '"'  ?t  "■"I""!"'  "I  1""'  ?' "■'•  '•''^'•>- 
r?;,         .   ,        ■>      J    .  A     Ai.    ■  1    A  i_  At       mi'nt  hv  removinir  at  once  whntevcr  oh«t«/'lM 

Wimonial  appended  to  their  nnmea,  but  by  the 

0  represent  to  your  lordship  what  I 
[!  set  forth,  hoping;  that  your  lordship  will 

t.  ...v.eni/j'  in  these  dii^pniilions  the  better  service 

°c K    ai  J        __•_»!.■ A  At      of  the  kitiB.  and  advancement  of  the  province 
■.  SoulE,  tiled  as  part  of  hia  argument  the     „  m  j  ,„  ,. „„,  „„ai.  „-!,,.  ti«  n  =t  «., 

-i, .  _    _,    ..       [■_  _-  v    -  _:  lA       f     ¥■    conniled  to  voitr  autnorilv.  De  liaatroD, 

pinion  of  the  Spanish  jurisconsults.  T.  F. 
leheeo,  Manuel  Cortina,  and  S.  de  Olo7.aga, 
rtvered  in  Madrid,  September,   1649. 

Mr.  JiutiM  Catton  delivered  the  opinion  of  Ihc  fslnlilishment  projected  by  Baron  Bastrop, 
kt  ecmrt:  the   cominiin<tant   of  Ouachita,   Don   Juan   Fil- 

h  this  case  objections  were  made  in  the  court  I  lilol.  will  desi^niatc  twelve  leases  square.  Iialf 
dow,  and  are  apiain  insisted  on  here,  to  lhi>  on  Ihc  siilp  of  the  llayou  of  Siar,  and  half  on 
roof  of  authenticity  of  the  title  pnp"r«  nn  \  ilip  tiile  npposite  the  Ouachita,  for  the  purpose 
bieh  the  petition  U  founded;  nothing  lint  '  of  placin},'  there  the  families  whjch  the  faid 
■  L.  ed.  %\i 


ifided  to  ' 

j-oitr  Buthorily.            De  Baatrop, 

S'ew  Orlea 

ns,  20th  .lune,  1796. 

"New  Orleans.  June  21,  1796. 

^eeinK  the 

advantages  which  will  rcsuU  from 

(>4l  Slpkkme  Col'bt  or  the  Unitbd  States.  IHO 

Baron  may.  direct,  it  being  understood  that  do  and   proportionally   to   Introduce,   or  auM  la 

greater  eonceBsion  of  land  ie  to  be  given  to  any  be  introduced,  we  have  determined  to  dnif^ito 

one  than  four  hundred  square  arpcnts,  at  moat,  the  twelve  leagues  destined  for  uid  eitabliali- 

{gratis,  and  free  from  all  dues.   With  regard  to  ment  in  the  terms,  with  limiU,  landmarlu,  lod 

the  object  of  this  establishment,  it  is  for  the  bouodaries,   and   in  the   place   wUch  ii  deng- 

i-ultivution   of   wheat   alone.    The   exportation  nated,  fixed,  and  marked  out  by  the  figuntin 

6 12*1  of  the  products  *of  this  province  being  plan  and  description,  which  go  aa  a  caption  Eil 

free,  the  petitioner  need  not  doubt  that  it  will  this  title,  which  are  made  out  by  the  Surreyor- 

be  allowed  to  him  for  the  flour  which  he  may  General,   Don    Carlos   Trudeau,   it   having  ^* 

manufai^ture  at  the  mills  of  the  Ouachita,  to  peared  to  us  to  be  thus  moat  expedient  to  ivad 

the  Havana  and  other  places  open  to  the  free  all   contestation    and    dispute,    and    approriif 

commerce   of   this   province.     The   government  them,   bs   we   do  approve  them,  exercismg  tia 

will  charge  itself  with  the  conducting  of  the  authority  which  the  Idnp  ha«  granted  ua,  wt 

families   from   New   Madrid   to   Ouachita,   and  destine  and  appropriate,  in  his  royal  name,  tit 

will  give  them  such  provisions  as  may  appear  aforesaid  twelve  leagues,  in  order  that  the  uH 

sufRcient  for  their  support  during  six  months.  Baron  de  Bastrop  may  establish  them  in  tlM 

and  proportionably  for  their  seeds.   They  sliall  terms,  and  under  the  conditions,  which  are  ei' 

not  be  molested  in  matters  of  religion,  but  the  pressed   in   the  said  petition  and   decree.    Wi 

Apostolical  Boman  Catholic  n-orsbip  shall  alone  give  the  present,  signed  with  our  hand,  seahd 

be  publicly  permitted.    The  petitioner  shall  he  with  the  seal  of  our  arms,  and  counteisigHd 

allowed  to  bring  in  as  many  as  five  hundred  by   the   undersigned,   honorary   commisury  d 

families;    provided    that,    after    the    lap.ic    of  war,  and  secretary  for  his  Majesty  of  this  oRi- 

three  j'ears,  if  the  major  pert  of  the  establish-  man dancy. general    of,    New    Orleajia,   on  tb 

ment    shall    not    have    been    made    good,    the  20th  of  June,  1767. 

twelve  leagues  square  destined  for  those  whom  The  Baron   de  OarondaM. 

the  petitioner  may  pinre  there  bIibII  be  occupied       Andres  Lopez  de  Armesto. 

by  the  families  which  may  first  present  them-  ■  [po^  map  see  original  ] 

selves  for  that  P>"-P°»''-  r„„„H„l.t  I-  ^on  Carlos  Trudeau,  Surveyor  Royal  vi 

u     ■,      ^  The  Baron   de   Carondelet.  particular   of  the   Province   of  Louisiaia.  et^     . 

Registered.  Andres   U>p,z   Armesto.  ^^  ^^^^.^^  ^^^^^  ^^^  p^^^^^^  ^^^^  ^^  ^ 

0™c'»'>  hundred  and  forty-four  superficial  leagueB,e*ib 

Whereas,  on  the  part  of  the  Sefior  Intendente,  league  forming  a  square,  the  sides  of  whicli  ui 

by  reason  of  the  scarcity  of  funds,  the  suspen-  in  length  two  thousand  aud  five  hundred  toiM 

sion  of  further  remittance  of  families  has  been  [a  toise  is  six  French  feet  long],  measure  of  tSi 

solicited  until  the  decision  of  his  Majesty,  there  city  of  Paris,  according  to  the  custom  and  pu-     i 

should  be  no  prejudice   occasioned   to  you   by  tice  of  this  colony,  the  said  land  being  situatid     ] 

the   last   paragraph   of   my   decree,   which   ex-  in  the  post  of  Ouachita,  about  eighty  leagix* 

presses  that  if,  at  the  end  of  three  years,  the  above  the  mouth  of  that  river  falling  into  Ed 

greater  part  of  the  establishment  shall  not  have  River,  adjoining  on  the  part  of  the  soothwa* 

been  found  made  good,  the  fnniilies  which  may  to  the  eastern  shore  of  the  river  and  bajma 

present  themselves  shall  be  located  within  the  Ouachita,  Barthelemi,  and   Siard,   confonniblT 

twelve  leagues  destined  for  the  establishment  to  the  red  line  which  borders  the  said  river  »nd 

whifli  you  have  commenced,  and  it  sliall  only  bayous,  bounded  on  the  south   part  by  a  li*" 

take  elTect  two  years  after  the  course  of  the  drawn  from  the  south  seventy. five  degreessMt, 

contract  shall  have  again  commenced,  and  the  about  three  leagues  and  one  mile  long,  begta- 

determination  of  his  Majesty  shall  have  been  nms  from  the  shore  C  of  the  Bayou  Siard,  Md 

made  known  to  you.  continuing  as  far  as  the  height  of  the  junctisa 

"Vou    will    always    remain    persuaded    that,  A  of  the  said  Bayou  Siard  with  the  Bayou  Bti' 

on  Riy  part,  I  will  religiously  observe  the  en-  Uielemi;   the  said  point  A  being  as  a  basis  ca 

gagements   which   I   shall   have   contracted;    a  the  line  of  measurement  A  B,  of  twelve  lespMS 

maxim  which  lias  constantly  distinguished  the  in  length,  parallel  with  the  plan  *of  Bay-  [*I44 

Spanish     nation.      God     preserve     you     many  ou  Barthelemi  from  the  point  A  to  the  end  o( 

years.  the  said  twelve  leagues,  which  terminate  at  tin 

New  Orleans,  18th  June,  1797.  point   B.   where   is   the   mouth   of   the  rinilet 

Baron  de  Carondelet.  named  Bayou  Termiro;  the  lines  D  E,  F  G,  ut 

The  Senor  Baron  de  Bastrop.  parallel  lines,  directed  north  fifty-two  degre* 

Concession.  eaut,  without  minding  the  variation  of  the  com- 

~.      T.  ,     n         1  1  .    .r   -  11      »  .1      n  pass,  which  varies  eieht  deorees  to  the  north- 

The  Baron   de  Carondelet,  Knight   of  the   Re-  '^,^^t'  ^  "^ 

litfion  of  St.  John,  Field. Marshal  of  the  Rnval        t  ' .     .•  t  j  i-        ii.    _  .    iic^u 

,^    .        r.  r-  I    ir.      r.  4.  r   it.  In  tsstimonv.  1  dclivcr  the  prescnt  certiBctie, 

Arm,™,   Gov™,.C™™l.  V,o..P.i™   ot   He  „,|th  th.  dr.ti  h.r.to  .llli.d, ?.,  Ih.  u..  .1  ll» 

Pro-,™™    of    Loin.mn.     W„t     Florida,    In-  „  j     „  j^     '^H  ^       ,,  j^ 

■p«tor  of  tlujr  Troop.,  ole.  1797,  I,  the  .or.fjor,  having  .IgoodH.  .«» 

WJero..   Ihe    Baron    d.   Ba.trop     '"    ™.e,  .„d 'reiorded  In   th.  book  A,  ifo.   1,  foil.  X 

,1.    Jii.'  ,  r ,      or  .1,.'™;^;.,  :    ,       \a  '""  "o.  922,  of  Ih.  ,^,,,. 

1      ..     ,  ,    1      -tu  11. .  _!.    ■_       a      i.  tiee  under  mv  care,  to  wnicn  1  reler;  and,  at  •" 

he  st  pulated  with  the  government,  m  order  to  ,„„„„,  „«  .  „„,.J   t  j«i:^..  ♦!.=  -l^^Ji  •■■« 

■J      II      1,  i.  _i       i-n:     ii_      _j      _v,  request  of  a  party,  1  aeuver  the  preseat,  san" 

avoid   nil   obstacle,   diHicultv,   and    embarrass.  ,1  hn  . 

ment  hereafter,  and  that  with  all   facilitv  the  ""^^  **  aoove.  t„,j..       c,,™™, 

I      -i-  1     1      i.  J      !_■  1    .     11     _ "    V  Carlos  Trudeau,  Surveyor. 

fauiilics  may  he  located,  which,  to  the  number 

of  live  hunJri^d,  the  said  Baron  is  successively       To   the  Governor-General:      Baron   de  Bast' 
8ia  Howard  II- 


^HX  lAim  States  v.  Tub  Cities  of  Pbuadelphxa  t 


0  a.  Okleans. 


ip  hsa  the  bonor  to  make  known  to  70U 
tot,  it  bein^  his  intention  to  catablish  in  the 
uftchlta,  it  IB  expedient  that  ^ou  should  grant 
)  him  a  corresponding  permission  to  erect  there 
ne  or  more  mills,  as  the  population  may  re- 
aire;  as  also  to  shut  up  the  Bayou  de  Siar, 
ihere  he  proposes  to  eatablish  the  said  mills, 
rith  a,  dike  in  the  place  most  convenient  for  his 
lOrka;  and,  u  it  appears  necessary  to  prevent 
litputrs  in  the  progress  of  the  affair,  he  begs 
ilao  the  grant  along  the  Bayou  Barthelemi,  from 
its  source  to  its  mouth,  of  six  toises  on  each 
Mnk,  to  construct  upon  them  the  mills  and 
vDi^B  which  he  may  find  necessary,  and  pro- 
liitdting  every  person  from  making  upon  said 
Myou  any  bridge,  in  order  that  its  navigation 
niy  never  be  interrupted,  aa  it  ought  at  all 
^ea  to  remain  free  and  unobstructed.  This 
^uest.  Sir,  will  not  appear  exorbitant,  when 
rou  are  pleased  to  observe  that  your  petitioner, 
tho  will  expend  in  these  works  twenty  thou- 
and  dollars  or  more,  will  be  exposed,  without 
hoe  grants,  to  lose  all  the  fruits  of  his  labors 
•J  the  caprice  or  jealousy  of  any  individual, 
rho,  being  established  on  this  bayou,  may  cut 
ff  the  water  or  obstruct  the  navigation ;  not  to 
lention  the  toss  which  the  province  will  sustain 
t  the  immense  advantages  to  result  from  the 
seful  project  proposed  for  the  encouragement 
f  the  agriculture  and  population  of  those  parts, 
De  Bastrop. 

New  OrUana,  June  12,  17DT. 

New  Orleans,  June  12,  1797. 

Conudering  the  advantages  to  the  population 
a  the  Ouachita,  and  the  province  in  general, 
46*]  to  result  from  the  encouragement  'of 
le  enltivetion  of  wheat,  and  the  construction 
[  flour  mills,  which  the  petitioner  proposes  to 
lake  at  his  own  expense,  I  grant  him,  in  the 
ame  of  hie  Majesty,  and  by  virtue  of  the 
othoritieB  which  he  haa  conferred  upon  mc, 
berty  to  shut  the  Bayou  de  Siar,  on  which  he 

about  to  establish  his  mills,  with  a  dike  at 
le  place  most  proper  for  the  i«rrying  on  of  his 
-orks.  I  also  grant  him  the  exclusive  enjoy- 
lant  of  six  toises  of  ground  on  each  side  of  the 
ajOD  Barthelemi,  from  its  source  to  its  mouth, 
>  enable  him  to  construct  the  works  and  dams 
seeasary  for  his  mills ;  it  being  understood  that 
t  tlus  grant  it  is  not  intended  to  prohibit  the 
iw  navigation  of  the  said  bayou  to  the  rest  of 
H  inha&tants,  who  shall  be  free  to  use  the 
une,  without,  however,  being  permitted  to 
now  across  it  any  bridge,  or  to  obstruct  the 
avigation,  which  shall  at  all  times  remain  free 
id  open.  Under  the  conditions  here  expressed, 
■eh  mills  as  he  may  think  proper  to  erect  may 
s  disposed  of  by  the  petitioner,  together  with 
te  lands  adjoining,  aa  estates  belonging'  en- 
nly  to  him,  in  virtue  of  this  decree,  in  rela- 
m  to  which  the  surveys  are  to  be  continued, 
Id  the  commandant,  Don  Juan  Filhiol,  wilt 
srify  and  remit  them  to  me,  so  that  the  person 
'  1  may  obtain  a  corresponding  title  in 
being  a  formal  and  express  condition 

r'ant,  that  at  least  one  mill  shall  be  con- 
within  two  years,  otherwise  it  is  to  re- 
aia  nnlL  The  Baron  de  Carondelet. 

Bcriatered.     Andres  Lopes  Armesto. 
D  Us  Ezeelleney  the  Sefior  Baron  de  Caron- 
4d*t,   Goremor-Oeneral   of   the   Province   of 


serve  to  your  lordship,  that  the  twelve  leagues 
square  whii^h  your  lordship  has  granted  to  him 
by  his  contract  are  found  in  part  overflowed 
and  occupied  by  ancient  inhabitants,  in  conse- 
quence of  which  he  prays  that  your  lordahip 
will  be  pleased  to  grant  liim  the  same  quantity 
of  land,  to  be  taken  upon  the  River  Ouachita 
and  the  Bayou  de  Siard  and  Barthelemi,  where 
it  will  be  most  convenient  to  him,  without 
prejudice  to  the  lands  which  your  lordship  has 
granted  to  the  Senor  de  Maisoa-Rouge,  in  the 
Prnirie  Cbatellerian ;  a  favor  which  he  hopes  to 
receive  from  the  upright  justice  which  your 
lordship  administers.  P.  de  Bastrop. 

New  Orleans,  10th  June,  1797. 
Order. 

New  Orleans,  10th  June,  1767.  As  he  re- 
quests, let  it  be  despatched  by  the  secretary  de- 
partment, in  the  form  which  he  solicits. 

The  Baron   de   Carondelet. 
'Translation.  ['646 

June  21,  17B6. 

To  the  SeDor  Baron  de  Bastrop:  With  at- 
tention to  the  advantages  which  must  result 
to  the  population  of  the  Ouachita,  and  that  of 
the  province  in  general,  from  the  encouragi-- 
meut  of  the  cultivation  of  wheat  and  construc- 
tion of  flour  mills  which  the  petitioner  intends 
to  make  at  his  expense,  I  gront  him,  in  the 
name  of  bis  Majesty,  and  using  the  powers 
which  he  has  conceded  to  me,  that  he  may  close 
the  Bayou  de  Siar,  where  he  may  establish  the 
mills  with  a  dike  at  the  place  most  suited  to  hi- 
works.  I  likewise  grant  him  the  exclusive  r 
joyment  of  six  toises  of  land  on  each  side  oi 
the  Bayou  Siar,  from  its  source  to  its  moutli. 
in  order  that  he  may  construct  the  works  ai  tf 
embankments  necpssary  to  his  mills;  it  bcii.g 
well  understood  that  in  this  grant  it  is  not  un- 
derstood to  prohibit  the  free  navigation  of  said 
hayou  to  the  other  inhabitants  who  may  make 
ui>e  of  it;  without,  nevertheless,  it  being  per- 
mitted to  them  to  cast  any  bridge  nor  embarrass 
the  navigation,  which  at  all  times  is  to  remain 
free  and  unimpeded.  Under  the  conditions  ex- 
pressed, when  the  mills  have  been  constructed 
which  he  may  see  fit,  he  may  dispose  of  them 
and  of  his  adjacent  lands  as  property  belonging 
to  him  entirely,  in  virtue  of  this  decree,  by 
which  the  proceedings  of  survey,  which  the 
commandant,  Don  Juan  Filhiol,  shall  make  out 
and  remit,  shall  be  extended  in  consequence, 
in  order  to  provide  the  party  concerned  with 
the  corresponding  title  in  form.  It  being  a 
formal  and  express  condition  of  this  grant,  that 
at  least  one  mill  be  found  constructod  within 
two  years,  since  otherwise  it  shall  remain  an- 
nulled. 

The  Baron  de  Bastrop  contracts  with  his 
Majesty  to  furnish,  for  the  term  of  six  months, 
rations  to  the  families  which  lie  has  latterly  in- 
troduced at  the  post  of  the  Ouachita,  which  are 
to  be  composed  of  twenty-four  ounces  of  fresh 
bread,  or  an  equivalent  in  fiour;  twelve  ounces 
of  fresh  beef,  or  six  of  bacon;  two  ounces  of 
fine  manestra,  or  three  of  ordinary,  and  One 
thousandth  part  of  a  celemin  (aliout  a.  peck)  of 
salt;  for  which  there  is  to  be  paid  to  him,  by 
the  royal  chests,  at  the  rate  of  a  real  and  a 
half  for  each  ration;  for  which  purpose  there 
alinll  be  made  out,  monthly,  a  particular  ac- 
count, the  truth  and  regularity  oi  -wbit^i  *\wl\\ 
6i  %Vi 
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Copy  ol  th,on8.i..l,  which  "f  "2,  "  "7  tw..o  tw.nly  .Sd  thirty  t.mlli, 

kKTms.  ud  which  I  certify,  .-d  li  Ukm  out         |,  j'j     Blu«rt  u.d  Filb 

I.  tc  P«,»d  to  th.  S^.U,,  ol  thl.  G«n^  ,^  |,f,j,  „,  ^1,  ,„^    „j 

i5      ?1^"  .  nIainiiDtB-   witnesBcs.     'tbt   mO 

New  Orlmn.,  ut  lupt..  i^,,^  «l»«l  title,  from  th.  Sp.ol.h  i 

Wh.™.   th.   IntendMt,   from   th.   w.nt   ol  "T"!;^;^  L'fS,  fk.,  S,'^  J 

luod.,  h..  .olicit,d  the  ,™p.™on  ol  the  l..t  ""'•  iTf.Sl    „.t,I    .JJjJ 

remitU...  of  l.mlll...  ontll  th.  ded.ioj  ol  hi.  J^'  .S?°™B  t!  «quir.  SS 

M.,»ty,   th.t«  ojght   to   h.   no   pteiuic.   oc_  ^  dl.po...  of  th.  prilmi..^ 

•  Bsion.d  to  you  by  th.  lost  paragraph  ol  my  ^^  ^^  ^^^  ^^^  !^  ^^  ^^^ 

.lecTM    whicl   expr...»  that    II   wlllln   thn,.  ,      ^       j       „  j          ^ 

yean  the  major  part  ol  the  e.tabh.hm.ot  .hall  ^,     ,„,,                   ..adodlag    . 

not  hare  taen  mad,  go«l   .«ch  famil...  a.  may  ^^^.,    j,'„„.    j,,„    j,g    j 

ttrat  pr.Mnt  th.maelvee  shall  he  located  within  _.       .    „  „„  ,  „„j_„t„„jj„„  „. 

th.  Iwel,.  l,.gn»  de.ti».d  for  th.  ..ttl.m.nt   'Vti.T..  T  ^^t^Jo/i^n 
,  ,  ,  .   ^  ,  .    .,  -       .    ,a    muat  be  taken  in  connection  witl 

which    you   h...   comm.nc,di    and   thl.    .hall 

-,«.t.d,  and  th.  d.t.S,a...n  ol  hi.  Majc-ty   J™  J',  j^' ^  J^^'^, 

ryr„•l.s?Sr•f,fad^7"L?rmy'°p:r^^°,?■t.cTo%Stl°w^^^^ 

wlU  'oh..™     rS^cly,    th.    .n«.«...nl.    I     .3?' t're'  hoi"S"di.S"« 
have   contrBcted;   a   pnaciple   which   has   con-   ' rr      •  ,      ,        i„„„,„.    .„„* 
atantly  distinguished 'the  Spanish  nation.    God   '':S^Jitl\,':^^,:r^\, 

«.         H     «,.  The  Baron  deC«oade!et.       ^^^j^a^l.^nflSc  governor  a 

Baron  de  Bastrop.  '  ,  o,.„-d  "Viihiol.  ti 


Complainants  exhibit  all  these  title-papers, 
and  pray  that  the  validity  of  Iheir  claim  may 
be  inquired  into  and  decided.  On  part  of  the 
United  States,  a  brief  denial  of  all  the  facts 
alleged  was  made;  and  on  this  issue  the  Dis- 
trict Court  adjudged  that  the  grant  to  the 
Baron  de  B»itrop  was  a  valid  and  lawful  grant, 
by  legal  title  in  form;  and  further  adjudged 
that  complainants  be  declared  the  true  and  law- 
ful owners,  and  entitled  to  recover  from  the 
United  States,  and  be  for  ever  quieted  and  con- 
firmed as  against  the  United  States  in  the  owner- 
ship and  possession  of  the  land  claimed  by  them. 

And  here  a  difficulty  arises,  whether  the 
District  Court  had  jurisdiction,  a«  on  ijs  own ; 


request,  and  ordered  Filhiol,  th 
at  Ouachita,  to  designate  the 
purpose  of  proceeding  to  locate 
families  which  the  aforesaid  Ban 
The  land  was  designated  by  i 
it,  and  on  the  previous  agreemei 
cree  of  June  20,  1787,  proceeds. 
that  this  is  a  decree  of  a  perfec 
simple  *in  our  law  language), 
the  twelve  leagues  square  in  alx 
in  the  Baron  de  Bastrop,  subject 
alienation;  and  as  a  settlement 
tioQ  will  end  the  controversy,  i 
pose  to  examine  any  other.  ' 
recites,  that  the  Baron  had  c 
establishment,   according   to   hii 
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gnut  relied  oni  "We  destine  and  appropriate 
ID  his  rojal  nuua  [the  king's]  the  aforea^d 
twelve  leagues,  in  ordpr  that  the  aoid  Baron 
de  Bastrop  may  'establish'  them,  in  the  terms, 
and  under  the  conditions,  which  are  expressed 
in  the  aaid  petition  and  decree."  Having  had 
a  translation  made  of  the  Spanish  grant,  we 
And  that  the  word  "establish,"  next  above, 
should   be  "settle." 

A  territory  of  twelve  leagues  on  all  sides, 
amounting  to  one  million  of  arpents,  was  "des- 
tined and  appropriated,"  in  order  that  the  Baron 
"^ight  settle  the  land,"  and  establish  his  colo- 

5f,  without  difficulty  or  embarrassment  in  ei' 
iisioQ  of  others  making  similar  establishmenta 
nnder  public  authority;  and  also  in  exclusion 
of  private  persons,  not  introduced  by  tbe  Baron. 
for  this  purpose,  the  land  was  destined  and 
appropriated.  As  colonizer,  the  Baron  had  a 
monopoly,  within  the  district,  to  introduce  set- 
tlers. £Qb  object  was  monopoly  throughout. 
Hb  was  a  Hollander,  and  proposed  to  introduce 
tarmns  from  his  own  country,  as  appears  by 
OffTcmor  Carondelr'.'a  letter  to  Filhiol,  com- 
nandant  at  Ouachita,  read  by  complainants. 
To  each  emigrant  family  a  tract  of  four  hun- 
dred arpents  was  to  be  granted  gratis ;  thefarm- 
tn  were  to  be  engaged  in  raising  wheat,  and 
nttrieted  to  this  crop  as  an  article  produced  for 
the  market.  To  prevent  other  crops,  such  as 
indigo,  from  being  grown,  tile  farms  were  to  be 
null;  and  in  aid  of  this  policy,  slave  labor  was 
btended  to  b«  excluded. 

Ai  five  hundred  wheat-growing  fsrms.  were 

to  be  eatablished  under  the  supervision  of  the 

[.  Baron,    it    is    manifest   that    large   section    of 

IMuntry  was  deemed  necessary,  because  the 
■rtater  portion  of  southern  flat  and  wet  lands 
«ve  nntlt  for  the  purpose  of  raising  wheat. 

Another  circumstance  is  manifest.     The  agi- 
tations of  his  own  cotmtry,  growing  out  of  the 
•SO*]  French  revolutionary  wars,  "were  such 
>•  to  induce  the  Baron  to  believe,  no  doubt, 
ttat  familiea  might  be  had,  to  almost  any  num- 
ber, wbo«e  farms  had  been  devastated  at  home 
I9  the  events  of  war,  or  who  desired  to  seetc 
Uelter  from  harassment  in  Louisiana,    And  in 
41dj    eonelusion   the    Spanish    government    ob- 
'Vknaly    concurred;    and    was    furthermore    of 
^nion,  that  great  advantage  would  result  to 
tte  province  from  such  an  establishment  as  was 
Msed  by  the  Baron;  and  therefore  he  was 
t   liberally   dealt   by.     From  New   Madrid, 
On  the  River  Mississippi,  through  the  country, 
ta  the  lands  designated,  the  government  bound 
■taalf  to  transport  the  emigrant  families   and 
'''leir  baggage,  to  the  number  of  Ave  hundred; 
I  fnrnlak  them  with  support  for  six  monlJis, 
id  with  seed  for  the  first  year. 
Thua,  provision  was  made  for  a  colony  at  pub- 
t  expense.     The  Baron's  design  was  the  pro- 
^^  ictian  of  large  quantities  of  wheat.   This  was 
jk  primary  step  contemplated.    But  the  leading 
^^^ject  of  proflt,  on  part  of  the  Baron,  was  the 
umfaetiiTe  of  flour;   and  that  he  should  be 
a  «xeliinve  monopolist  in  arinding  the  wheat. 
t  aceure   this   monopoly,   he   applied   to   the 
Tunor  for  a  Krant  u  proper^  of  the  Bayou 
ffiar,  and  also  tbe  &i.you  Barthelemi,  and 
K  toiaes  of  land  on  each  aide  of  said  bayous, 
om  thdr  *anre«s  to  tJudr  mouths,  for  the  pur- 
m»  of  enabling  him  to  eraet  his  mills  on  them. 
id  of  makittg  tbe  neeeasary  dams  and  dikes;  - 
■  El.  «d. 


in  doing  which  he  allcgi^l  that  he  would  have 
to  expend  twenty  thousand  dollars,  or  mure. 
The  grant  was  made,  as  solicited,  for  both  the 
bayous.  It  dpclares  that  "such  mills  as  he  (the 
Baron)  may  think  proper  to  erect,  may  be  dis- 
posed of  by  him,  together  with  the  lands  ad- 
joining, as  estates  belonging  entirely  to  him." 
And  Uie  commandant,  Filhiol,  was  ordered  to 
survey  the  bayous  and  lands  granted  on  each 
side  Uiereof,  and  remit  the  surveys  to  the  gov- 
ernor, BO  that  the  Baron  might  obtain  a  cor- 
responding title  in  form.  The  Bayou  de  Siar 
bounds  one  side  of  the  survey  of  twelve  leagues, 
and  the  Bayou  Barthelemi  meanders  through 
its  depth,  for  twenty  or  thirty  miles. 

The  Baron  also  stipulated  by  his  contract 
that  he  might  be  permitted  to  transport  his  flour 
to  Havana,  and  other  places  open  to  the  free 
commerce  of  the   prov^ce,   without  hindrance 

Taken  in  all  parts,  such  was  this  contract  and 
its  objects.  And  as  the  motives  of  the  parties 
enter  decidedly  into  its  construction,  we  have 
stated  them  in  advance.  The  manifest  design  of 
the  Baron  was  to  become  a  large  manufacturer  of 
flour;  to  control  the  inhabitants  and  monopolize 
the  wheat,  throughout  the  territory  designated 
for  the  colony.  He  did  not  propose  to  cultivate 
tbe  soil  himself,  nordidherequire 'land  ['851 
for  this  purpose;  his  grant  in  full  property  of 
the  water-power  necessary  for  grinding  was  all 
the  property  he  required.  Over  other  lands 
within  the  twelve  leagues  he  sought  control, 
but  Baked  for  no  title  to  property  in  them.  His 
first  request  to  the  Spanish  government  was  in 
plain  accordance  with  these  views  of  the  trans- 
action; he  solicited  "that  a  district  be  desig- 
nated about  twelve  leagues  square,  in  which  he 
may  place  the  families  he  is  aoout  to  bring  in ;" 
and  the  request  was  granted,  in  the  terms  and 
for  the  purposes  expressed  by  the  petition.  To 
hold  that  the  language  employed  by  the  peti- 
tion, and  reiterated  by  the  governor  in  reply, 
amounted  to  a  title  in  property  would  be  a 
forced  and  unnatural  construction,  contrary  to 


government;  which  was,  to  encourage  popula- 
and  agriculture,  but  to  discourage  specu- 
n,  by  refusing  to  grant  large  districts  of 
arable  lands  to  single  individuals. 

If  tbe  decree  of  June  20,  17BT,  n.^s  intended 
to  confer  a  title  in  full  property,  and  the  terms 
"destine  and  appropriate"  meant  to  convey  thi? 
same  title,  that  was  plainly  given  to  the  two 
bayous,  what  occasion  could  exist  for  such  a 
careful  proceeding  to  obtain  these  bayous  in 
full  property?  The  Bayou  Barthelemi  lies  with- 
in the  grant,  and  the  assumption  is  extravagant 
that  it  was  twice  granted;  once  June  12,  antl 
again  June  20,  17D7. 

Another  consideration  shows  the  manifest  in- 
consistency of  assuming  that  both  grants  were 
full  property.  The  grant  of  the  bayous  was 
the  express  condition  that  at  least  one  mill 
should  be  constructed  within  two  years  from 
that  date,  otherwise  tbe  grant  should  remain 
null.  How  could  it  stand  annulled  on  failure 
to  perform  a  subsequent  condition,  if  the  larger 
grant  was  also  in  full  property,  and  included 
the  bayous  I  In  such  case,  the  forfeiture  would 
not  result  to  the  crown,  but  to  Bastrop  himself ; 
being  saved  by  the  larger  zraaA,  ^«\i\4a.'n%  \>n>> 
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bayoua.  And  then,  the  twelve  league  grant 
having  no  condition  in  it,  that  of  the  bayous 
amounted  to  nothing,  wae  idle,  and  useleaa. 

In  the  next  place,  if  the  Baron  had  a  perfect 
grant,  the  families  brought  in  could  only  take 
titles  from  him  aa  owner;  the  government  hav- 
ing nothing  left  to  grant.  And  jet  these  im- 
migrant aettlere  applied  to  the  Spanish  govern- 
ment for  titles,  which  were  granted,  and  that 
at  a  time  when  the  meaning  of  the  contract 
could  hardly  be  misunderstood;  being  only  a 
couple  of  years  after  it  was  concluded. 

An  instance  is  found  in  the  record,  and  was 
given  in  evidence  below,  April  1,  1700,  Michael 
652*]Rogers,  a  settler  placed  'on  the  land  by 
Bastrop,  applied  for  a  title,  and  during  that 
year  a  perfect  title  was  decreed  by  the  In- 
tendant  Morales,  according  to  the  petition  of 

Again,  if  the  Baron  could  not  by  a  convey- 
ance make  title  to  settlers,  on  what  plausible 
pretense  can  it  be  asa\iined  that  he  could  con- 
vey in  full  property  the  whole  twelve  leagues 
to  Morehouse  and  others? 

Furthermore,  if  Morehouse  took  the  full  legal 
title  by  his  deed,  on  what  ground  can  it  be  as- 
sumed that  our  govemment  could  defeat  such 
fee-simple  title  in  Morehouse,  and  his  alienees, 
by  making  grants  in  fee  to  individual  settlers, 
either  coming  in  under  Baron  Bastrop  or  other- 
wise! And  yet  this  has  been  uniformly  done. 
For  forty  years  and  more,  the  claimants  under 
tliis  grant  have  stood  by,  announcing  that  they 
were  fee -simple  owners,  and  in  posses  si  on  of  a 
perfect  legal  title,  without  an  attempt  to  try  the 
strengfat  of  tlieir  claim  by  suit.  The  manifest 
truth  is,  that  the  validity  of  this  claim  has  been 
disavowed  by  the  Spanish  and  American  gov- 
ernments, and  that  the  claimants  had  no  confi- 
dence in  it  themselves;  certainly  not  enough  to 
risk  a  trial  of  it  in  a  court  of  justice,  as  they 
might  at  all  times  have  done,  by  petitory  ac- 
tions against  obtruders.  These  references, 
however,  to  particular  transactions  and  facta, 
whether  found  within  or  outside  of  tlie  title 
papers,  are  of  little  consequence,  compared  with 
the  prominent  and  concliiHive  consideration, 
that  a  complete  Spanish  grant  uniformly  {so  far 
as  our  knowledge  extends),  plainly,  and  in 
language  the  most  direct  and  unequivocal,  gave 
to  the  grantee  the  whole  ownership  to  the  land 
granted,  for  him  and  his  successors;  with  pow- 
er to  sell  the  some  at  his  will.  An  instance  of 
such  grant  is  given  in  B  Howard,  314.  attached 
to  the  case  of  Menard's  Ifeirs  v.  Massey. 

We  repeat,  t]iat  no  language  is  employed  in 
any  part  of  the  contract  with  the  Baron  de 
Bastrop,  importing  a  grant  in  property.  No 
expression  is  used  by  the  Spanish  governor 
conveying  such  intention.  It  is  plainly  a  con- 
tract that  a  large  district  should  lie  di'signated 
on  lands  belonging  to  the  public  domain,  where 
the  Baron  might  exercise  certain  exclusive 
privileges.  In  its  nature  and  extent  of  grant 
this  contract  is  icliiitical  with  that  made  on  the 
Name  day  (.lunc  2U.  17971  with  the  Mari^uis  de 
Mai  son  Boiige,  appropriating  a  distnct  of 
country  ailjciining  to  that  set  apart  for  the 
Baron  de  Bastrop,  on  which  the  Marquis 
agreed  to  establish  settlers,  and  which  lands 
were  claimed  under  liifi  will,  on  an  iissumption 
that  the  grant  wa*i  complete  and  oonferred  ab- 
gnhite  owneraliip.  The  principles  governing 
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the  two  contracts  are  th«  same.  Tba  elainiMi 
up  under  the  Marquis  de  Maison  Souge  wm 
adjudged  not  to  have  given  'any  title,  [*(5S 
in  the  case  of  United  States  t.  Kin^  flrvt  re. 
ported  in  3  Howard,  773;  but  which  wu  final- 
ly decided  in  1S49,  and  atands  reported  in  7 
Howard,  833.  We  deem  the  principles  there 
adjudged  as  governing  the  case  before  us;  and 
to  the  opinion  of  the  court  then  delivered  by 
the  chief  justice,  and  found  in  7  Howkrd'aSe' 
ports,  we  refer  for  a  more  full  discuasion  ca 
this  description  of  claim.  Nor  would  we 
again  have  considered  the  question  involnd, 
had  there  not  been  varioua  circunutuieee  con- 
nected with  the  cause  now  before  ua.  Mid  ex- 
pressions used  in  the  agreement  mads  by  tk 
Spanish  authorities  with  the  Baron  de  Baatrop, 
that  are  supposed  to  be  of  a  character  to  £t- 
tinguish  the  cases,  and  were  urged  in  argu- 
ment as  having  done  so;  but  which  hv  fomd 
on  examination  to  be  immaterial. 

On  the  whole,  we  are  of  opinion  thftt  the  d>- 
cree  of  the  District  Court  should  be  retowd, 
and  the  petition  dismissed;  and  so  order. 

The  causes  of  United  States  against  Lmam 
Livingston  and  others,  and  United  States  against 
Thomas  Callender's  widow  and  heirs  and  otho*, 
claiming  under  Bastrop,  are  identical  with  tfct 
cause  above  decided;  and  for  the  reasons  lun 
assigned,  it  is  ordered  that  both  the  deciee*  it 
these  causes  be  reversed,  and  that  the  petitsMs 
be  diamissed. 


Mr.  Justice  McLean: 

I  had  hoped  that  the  attitude  tn  which  tlM 
case  was  presented  would  have  led  to  a  diffv' 
ent  result  from  that  which  has  just  been  pn- 
nounced.  It  appeared  to  me  that  there  *■■ 
grounds  for  such  an  expectation.  The  case  k 
in  chancery.  It  presents  the  broad  baaia  ' 
equity,  and  in  this  view,  I  supposed,  could  wt 
be  considered  as  having  been  ruled  by  tbe  d^ 
cision  in  the  case  of  The  United  States  v.  Kiv 
That  was  a  petitory  action  under  the  Loaisitu 
practice,  in  the  nature  of  an  action  of  eJRt- 
incnt.  In  their  opinion  the  court  say:  It 
these  defendants  had  possessed  an  eqinUUi 
title  against  the  United  States,  as  coiitndi>- 
tinguished  from  a  legal  one,  it  wooM  ban 
been  no  defense  to  this  action.  But  no  mA 
title  is  set  up,  nor  any  evidence  of  it  offtwf 
The  defendants  claim  under  what  they  innit* 
a  legal  title,  derived  by  the  Marquis  de  llui* 
Itoupe  from  the  Spanish  authorities,"  A*' 
ill  the  conclusion  of  their  opinion,  the  «>■'* 
say:  "For  the  reasons  herein  before  ataU4 
that  this  instrument  of  writing  relied  oolij'*' 
defendants  did  not  convey,  or  intend  to  wa- 
vcy,  the  land  in  question  to  the  *Mar-  ['•** 
quia  de  Maison  Gouge,  the  judgment  <t  ^ 
Circuit  Court  must  be  reversed,  and  tht  <sM 
remanded,"  etc. 

Now,  it  the  instrument  did  not  coBtej  **• 
land  by  a  complete  title  to  the  Marquis,  it  )T 
no  means  necessarily  followed  that,  nadir  tki 
usages  of  the  Spanish  government,  an  tqBQ 
was  not  transferred  by  it.  It  is  admitted  IW 
all  instruments  of  writing,  whether  pdrfortIV 
to  be  grants  or  contracts,  muat  be  eaaatttid^ 
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•urt.    But  if  the  instrument  has  been 
1  under  foreign  laws,  and  especiallf  if  it 

to  the  reoltj,  parol  evidence  la  heard 
in  regard  to  its  fonn  and  effect.  Thia 
pie  iaaa  old aa  the  law  itself;  and  it  arises 
that  natural  aense  of  justice  nhich  per- 

•11  •yatems  of  juriaprudence.  And  if 
:h  an  inTestigation  it  should  appear,  that 
erest  less  than  a  eomplete  title  was  con- 
,  the  interest  would  be  protected  under 
reaty  of  1803,  and  the  acts  of  Congress. 
the  Act  of  the  26th  of  May,  1824,  made 
able  to  this  case  by  the  Aet  of  the  17th 
le,  1844,  claitna   are  provided  for  "which 

have  been  perfected  into  a  complete 
under  and  in  conformity  to  the  lawd, 
1,  and  cuatoma  of  the  government  under 
the  aame  originated,  had  not  the 

of  the  country  been  transferred 
1    States."    And    the    proceeding 
is  to  be  "conducted  according  to  the  rules 
;ourt  of  equity."     And  the  decree  in  re- 

0  the  title  is  to  be  "according  to  the  law 
iona,  the  atipulationa  of  any  treaty,  and 
din^  under  the  same,  the  several  acts  of 
!ss  m  relation  thereto,  end  the  laws  and 
nces  of  the  government  from  which  it  is 

1  to  have  been  derived."  The  Treaty  of 
a  stipulated  that  the  property  of  the  citi- 
hould  be  protected.  And  if  the  claim 
•efore  us,  under  the  Spanish  law,  could 
lominated  property,  this  court  have  ju- 
ion,  and  the  right  should  be  maintained. 
nature  ezanunation  of  this  whole  case,  I 
ought  to  the  conclusion  that,  under  the 
h   government,   the   right   now    asserted 

have   been    enjoyed    by    the    Baron    de 
p,  his  heirs  and  assignees. 
brought  over  from   Europe,   and   settled 
1  grant,  at  least  one  hundred  and  eleven 
iB,    at    an    expense,    probably,    of    from 

to  fifty  thousand  dollars.  His  labors 
»ponsibilitieB  were  very  great  in  car- 
out  his  engagement  with  the  govern- 
and  he  would  have  completed  it,  with- 
lubt,  had  not  the  importation  of  fami- 
!en  suspended,  at  the  instance  of  the 
ment,  on  account  of  the  scarcity  of 
The  enterprise  was  deemed  of  the 
t  importance  by  the  Govemor-Oeuerel, 
;tter  to  Filhiol,  the  commandant  at  Oua- 
dated  New  Orleans,  2d  April,  1765,  Ca- 

*rondelet  says:  "Your  hopes  are  about 
MtiaGed."  "We  have  just  passed  a  con- 
irith  the   Marquis  of  Mai  son  Rouge   for 

families  of  agriculturists,"  etc.  "On 
her  hand,  the  Baron  de  Bastrop,  a  Hoi- 

has  contracted  also  for  a  quantity  of 
B  who  will  come  to  us  direct  from  Hol- 
itc.  And  he  remarks:  "According  to 
an  you  see.  Sir,  that  you  will  no  longer 
solated  as  heretofore,  and  that  in  a  short 
•ou  will  find  yourself  in  a  condition  to 
head  against  the  savages,"  etc. 

favorably  would  such  a  consideration 
(t  with  those  on  which  immense  tracts  of 
ere  granted,  by  the  Spanish  government, 
t  and  West  Florida,  and  which  have  been 
led  by  this  court.  The  construction  of 
-mill,  the  formation  of  a  cow -pen,  or 
rvice,  real  or  supposed,  rendered  to  the 
vaa  deemed  sufficient  to  authorize  a  I 
i  the  policy  ' 


of  that  government,  and,  under  the  faith  of  the 
treaty  and  the  Acts  of  Congreaa  referred  to,  it 
was  sanctioned  by  thia  court. 

For  more  than  fifty  years  have  the  families 
brought  from  Europe  by  the  Baron  de  Bastrop 
been  in  possession  of  thia  land.  They  occu- 
pied and  improved  it  as  their  own,  and,  In  the 
course  of  nature,  their  children  and  descend- 
ants may  now  be  supposed  to  possess  it.  The 
right  of  each  family  was  limited  in  the  grant 
to  four  hundred  arpents-  This  claim,  being 
located  and  designated  by  boundaries,  entitleJ 
each  family  to  a  particular  tract,  and  some 
evidence  of  title  was  necessary,  whether  from 
the  Baron  de  Bastrop,  or,  by  his  designation 
and  consent,  from  the  governor,  would  seem  to 
be  unimportant.  In  fact,  it  could  have  been 
only  a  mere  allotment  among  the  families  in 
pursuance  of  the  grant.  Of  this  character  was 
the  allotment  to  Michael  Sogers;  it  was  a 
recognition  of  the  grant  to  Bastrop. 

The  correctness  of  this  statement  is  shown 
from  a  letter  of  Filhiol,  dated  12th  September, 
1796,  to  the  Marquis  de  Maison  Rouge,  which 
says,  referring  to  a  letter  from  the  Governor- 
General:  "His  Excellency  adds:  I  charge  you 
,  in  the  absence  of  M.  de  Grand  Pre,  to 
oblige  M.  de  Maison  Kouge  to  make  choice  of 
the  four  thousand  arpents  of  land  which  are  to 
be  distributed  to  the  thirty  families  which  he  is 
to  establish." 

It  appears  from  the  evidence,  that  about 
twenty-one  thousand  dollars  have  been  paid  in 
taxes  upon  about  three  sevenths  of  this  grant, 
and  it  is  supposed  that  a  larger  sum  has  been 
paid  on  the   other  four  seventiia. 

What  was  the  nature  of  the  title  given  to 
the  Baron  de   Bastrop  T 

In  his  petition  to  the  Governor -General, 
dated  the  20th  of  'June,  17SE.  he  asks  [*6&< 
that  there  should  be  designated  a  district  of 
about  twelve  leagues  square,"  etc.,  "in  mder 
that,  without  the  least  obstacle  or  impediment, 
families  may  proceed  to  settle  upon  them 
which  he  is  going  to  introduce  under  the  ex- 
press condition  that  concessions  of  land  are  to 
l>e  gratis;  and  that  under  no  title  or  pretext 
can  they  exceed  the  quantity  of  four  hundred 
arpents  at  most." 

The  decree  of  the  governor  the  following  day 
as:  "Considering  the  advantages  which  must 
■suit  from  the  establishment,"  etc.,  "the 
commandant  of  Ouachita,  Don  Juan  Filhiol, 
111  designate  twelve  leagues  square,  half  on 
e  side  of  the  Bayou  de  Siar,  and  half  on  the 
side  opposite  Ouachita,  for  the  purpose  of  pro- 
ceeding to  locate  upon  them  the  families  which 
the  aforesaid  Baron  may  direct;  it  being  well 
understood  that  to  none  shall  there  be  given  a 
greater  concession  of  land  than  that  of  four 
hundred  square  arpents  at  most,  gratis  and  free 
from  all  dues,  inasmuch  as  the  object  of  this 
establishment  is  to  be  only  for  the  cultivation 
of  wheat."  etc.  And  the  government  is  asked 
"to  fix  the  number  of  families  which  the  peti- 
'■  r  is  to  introduce."  In  the  decree  which 
ved,  it  is  said:  "The  petitioner  may  in- 
troduce to  the  number  of  five  hundred  fami- 
lies." And  the  government  undertook  to  pay 
the  expense  of  conveying  the  families  from  New 
Madrid  to  Ouachita,  and  furnish  them  with 
provisions  for  six  months,  "Provided  that,  if, 
after  the  lapse  of  three  years,  the  greater  part 
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ol  the  eBtHblishm^nt  shall  not  have  been  made 
good,  the  twelve  leagues  square  destined  for  the 
lamilieB  of  which  the  SeSor  petitioner  will  send 
shall  be  occupied  by  the  first  families  that  ws.j 
present  themselves." 

Tho  expenses  to  the  government  under  this 
decree   being   greater   than   its   limited   me 
would   warrant,   the   Baron   de   Carondclet, 
the   iOth  of  June,  1T07,  gave  an  official  pa 
to  the  Baron  de  Bastrop,  stating,  "whereas, 
the  part  of  the  SeSlor  Intendente,  by  reasor 
the  Hca,rcity  of  funds,  the  suspension  of  further 
reniiUunce  of  families  has  been  solicited  until 
the  decision  of  bis  Majesty,  there  should  be  no 
prejudice  to  you  by  the  last  paragraph  of  my 
decree,  which  expresses  that,  if,  at  the  end  of 
three  years,  the  greater  part  of  the  establiah- 
nient   shall   not   have   been  found   made   good, 
the    families    which    may    present    themselvea 
shall  be  located  within  the  twelve  leagues  des- 
tined  for   the   establishment   which   you   have 
commenced,  and  it  shall  only  take  effect  two 
years   after   the   course   of   the   contract   shall 
have  again  commenced,  and  the  determination 
of  his  Majesty  shall  have  been  made  known  to 


And  on  the  20th  of  June,  in  the 
the  Baron  de  Carondelet  issued  a 
«B7*]  stating,  "Whereas  the  Bnron  'de  Bas- 
trop, in  eonaequGQce  of  the  petition,  under 
date  of  the  20th  of  June  of  the  year  last  past, 
and  decree  of  the  Zlsi  of  the  same,  has  com- 
menced the  establishment  of  the  Ouachita, 
which  thereby  he  stipulated  with  the  govern- 
ment, in  order  to  avoid  all  obstacle,  difficulty, 
and  embarrassment  hereafter,  and  that  with  all 
facility  the  families  may  be  located,  which,  to 
the  number  of  five  hundred,  the  said  Baron  is 
successively  and  proportionately  to  introduce, 
or  cause  to  be  introduced,  we  have  determined 
to  designate  the  twelve  leagues  destined  for 
said  establishment  in  the  terms,  with  limits, 
landmarks,  and  boundaries,  and  in  the  place 
which  is  designated,  fixed,  and  marked  out  by 
the  figurative  plan  and  description,  whii^h  go  as 
a  caption  of  this  title,  which  are  made  out  b] 
the  Surveyor -General,  Don  Carlos  Trudeau,  il 
having  appeared  to  us  to  be  thus  most  expedi 
ent  to  avoid  all  contestation  and  dispute,  and 
approving  them,  as  we  do  approve  them,  exer- 
cising the  authority  which  the  king  has  granted 
ua,  we  destine  and  appropriate,  in  his  royal 
name,  the  aforesaid  twelve  leagues,  in  order 
that  the  said  Baron  de  Bastrop  may  establish 
them  in  the  terms,  and  under  the  conditions, 
which  are  expressed  in  the  said  petition  and 
decree."  The  boundaries  of  this  grant  are  made 
certain  by  its  calls,  the  figurative  plan  of  Don 
Carlos  Trudeau,  the  Surveyor-General,  and  an 
actual   survey   executed   by   McLaughlan. 

Does  this  grant  convey  any  title  to  the  Baron 
de  Bastrop,  and  if  it  does,  to  what  exti'ut  ? 

The  consideration  which  induced  the  grant 
was,  the  establishment  of  five  hundred  families 
within  its  limits.  As  each  family  was  restricted 
to  four  hundred  arpents,  the  five  hundred 
would  occupy  only  two  hundred  thousand 
acres,  lenviiij;  eiplit  hundred  thousand  within 
the  grant  un;ippropriated.  In  the  lir^t  grant. 
if  the  greater  part  of  the  establishment  uliould 
not  be  made  good  within  three  years,  the  first 
families  that  shall  present  themselves  were  to 
he  received,  U  a  part  ol  the  Ave  hundred 
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which  were  to  be  introduced  by  Bastrop.  Aad 
as  the  pecuniary  aid  of  the  government  was 
withheld,  the  above  condition  waa  auapeDdcd 
until  the  lapse  of  two  years  after  the  wiU  «t 
the  sovereign  should  be  made  known. 

Governor  Bouljgny,  a  contemporary,  speak- 
ing of  this  grant,  says:  'Xet  us  make  the  cal- 
culation upon  a  million  of  arpents,  in  round 
numbers.  Bastrop  has  obliged  himself  to  ia- 
troduce  and  locate  in  this  tract  five  hundrtd 
families  of  cultivators,  giving  them  to' eafli 
family  a  piece  of  land  ten  an>ents  front  upon 
the  Ouachita  or  Bayou  Siar  by  forty  arpent* 
depth,  which  will  make  a  superficies  of  foor 
hundred  arpents  for  each  family,  to  that  tbt 
five  hundred  families  will  occupy  k  surface  irf 
two  hundred  'thousand  arpents.  So  that  [*ISS 
there  will  be  to  him,  in  absolute  property  tai 
lordship,  eight  hundred  thousand  arpents." 

To  suppose  that  the  Baron  de  Bastrop  woaM 
engage  in  such  enterprise,  involving  an  \9- 
raense  expenditure  of  money,  in  addition  to  thr 


families,  would  be  unreasonable,  and  agiinst 
the  established  usages  of  the  government.  Tlw 
service  was  one  of  the  greatest  importance  to 
the  country,  and  it  was  favored  by  the  aara- 
etgnty  itself. 

This  is  shown  by  the  express  sanction  by  Ibe 
king  of  the  contract  made  by  the  Baroo  dr 
Carondelet  with  the  Marquis  de  Maiion  Rouge. 
to  bring  into  the  country  thirty  families,  dattd 
ITth  March.  17S6;  and  as  a  consequence  of 
which  there  were  subsequently  granted  tliirlT 
superficial  leagues.  The  transaction  witb  tk 
BaroQ    de    Bastrop    occurred    about   the  Mat 

true  that  Morales,  being  intendant  ti 
and  being  under  obligations  to  pro- 
vide means  to  meet  the  expenditures  (ril- 
ing out  of  these  and  similar  grants,  remoo- 
Btrated  to  the  king  against  the  policy  of  inildif 
them.  He  says,  in  a  letter  to  Don  Pedro  Vsreli 
y  Ulloa,  dated  October  IBth,  1T97:  "As  sn  in- 
■  '  stance  of  what  I  here  state,  observe  the  «~ 


dred  Protestant  families,  in  the  one  buixlni 
and  forty. four  square  leagues  of  plain  grwat 
in  the  district  of  Ouachita  granted  by  the  pf- 
ernor.  on  condition  that  the  royal  Haciendt 
should  pay  the  expense  of  transporting  tl"* 
persons  from  Xew  Madrid  to  the  place  of  e*" 
tlement,  of  maintaining  them  for  the  Aral  fO 
months,"  etc.;  and  he  says  it  would  cost  uj 
treasury  $125,000,  and  suggests:  "It  ii  «* 
probable  that,  if  the  Baron  de  Carondclet  W 
held  the  oblifrnlions  of  the  intendenf!-.  » 
would  have  rendered  it  liable  tor  a  deauid 
which  there  wns  no  means  to  satisfy.  In  «•■ 
Bpquencc  of  this  remonstrance,  bv  a  roril  <^ 
der,  dated  22d  October.  1708,  the  right  to  p«* 
lands  was  transferred  from  the  GovemorCe"' 
eral  to  the  Tnleiuliint. 

It  must  he  observed,  if  there  be  no  tn«  ■ 
the  translation,  that  Morales  was  mistak™  ^ 
statin);  the  number  of  families,  and  thst  1^ 
were  to  be  Protestants.  In  a  letter  dslfd  * 
25th  of  July.  ITiW.  he  particularly  compliiiun' 
the  prodigality  of  Don  Manuel  Gayosod«U** 
in  allottinf;  liirge  quantities  of  land  to  P**?** 
who  could  not  even  cultivate  them,"  ett  **• 
HowtfdO- 
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uya,  "to  annul  these  grants  would  be  pro- 
ctive  of  great  difficulties,  and  thia  must  be 
□sidered  an  evil  without  a  rcmedj." 
>■*]  There  is  nothing  in  this  change  of 
licj,  vhich  was  iniiuced  from  a  want  of 
□da,  to  affect  the  rights  acquired  under  the 
3n  liberal  policy  which  preceded  it. 
But,  it  is  said,  the  grant  must  be  construed 

its  language,  and  not  by  extraneous  facts 
d  circumatanceB.  This  is  correct  as  a  general 
incipte,  but  when  we  are  called  to  construe 
I  instrument  unknown  to  the  laws  with  which 
i  are  familiar,  and  which  was  formed  in  a 
reign  idiom,  and  in  accordance  with  usages 
e  laws  to  which  we  are,  in  a  great  degree, 
rangera,  it  is  wise  and  it  !■  legftl  to  follow  the 
tsblished  construction  of  such  an  instrimient 
ider  such  laws. 
That  the  grant  in  this  case  separates  the 
nd  deaignBt«d  from  the  public  domain,  is 
ar  to  my  mind;  and  if  aeparated,  has  it  not 
issed  from  the  control  of  the  soverei^ty?  Be- 
•nd  the  settlement  of  the  fire  liimdred  fam- 
es, the  government  had  no  demand  on  the 
antee.  This  settlement  being  made,  the  con- 
tion  of  his  grant  ia  performed.  And  if  tht 
•vernment  failed,  as  was  the  fact,  to  advance 
e  funds  stipulated  to  be  paid  by  it,  and  the 
ndition   was   auapended,   its   nou-perform 

the  full  extent  is  not  imputable  to 
uitee.  He  stands  upon  the  grant,  having 
■ne  what  the  law  required  him  to  do.  Two 
iDdred  thousand  arpents  of  the  grant  are  ap- 
opriated  to  emigrant  families ;  eight  hundred 
ousand  remain,  not  to  tbe  government,  for 
e  grant  has  separated  the  entire  tract  from 
e  public  domain.  The  grantee  is  under  no 
'ligation,  express  or  implied,  to  settle  more 
an  five  hundred  families;  the  remainder  of 
c  grant,  under  any  construction  sanctioned 
'  law  or  justice,  I  think,  remains  to  him. 
There  are  no  words  in  this  instrument  which 
ovey  a  fee-simpte  at  common  law,  but  by  the 
'il  law  it  gives  to  the  grantee,  in  my  judg- 
;nt,  a  complete  title.  No  technical  terms  are 
cessary,  under  the  civil  law,  to  constitute 
ch  a  title.  The  intent  of  the  parties  is  ascer 
ined  by  the  language  of  the  entire  instru- 
!at,  and  effect  is  given  to  it  accordingly, 
us  mode  of  construction  commends  itself  to 
r  reason  and  judgment  more  strongly  than 
s  technical  forms  of  the  common  law.  Whilst 
i  tatter  are  seldom  understood  by  the  unin- 
licted,  the  former  cannot  be  misapprehended 

an  individual  of  ordinary  intelligence. 
(n  this  grant  words  are  used  of  strong  and 
daive  import;  words  which,  it  is  believed, 
)w  the  intent  of  the  grantor  as  fully  as  any 
it  could  have  been  adopted.  "Exercising 
!  authority  which  the  king  has  granted   to 

we  destined  and  appropriate,  in  his  royal 
me,  the  aforesaid  twelve  leagues."  To  des- 
t  is  "to  set,  ordain,  or  appoint  to  a  use,  pur- 
»,  estate,  or  place."  We  are  all  "destined  to 
0*]   ft  future  state."     "To  fix   •unalterably 

a.  divine  decree,  to  appoint  unalterably." 
e  word  "appropriate,"  in  the  sense  used,  sig- 
les,  "to  aet  apart  for  or  assign  to  a  partic- 
ir  use,  in  excluaion  of  all  other  uses;"  "to 
im  or  xue  by  any  exclusive  right."  No 
rd*  of  a  more  determinate  character,  to  con- 
r  R  complete  title,  could  have  been  found  in 
f  languftgtt.  The  words  "deatinamos  y  sp- 
'  If.  ed. 


ro|Hamos,"  as  used  in  tbe  original  grant,  mean, 
■'to  grant  and  deliver  as  property. 

In  the  grant  it  is  said,  "Wc  have  determined 
to  designate  the  twelve  leagues  destined  for  said 
establishment,"  etc.  The  live  hundred  families 
are  named,  "that  the  said  Baron  de  Bastrop 
may  establish  them  in  the  terms,  and  under  the 
conditions,  which  are  expressed  in  the  said  pe- 
tition and  decree."  The  intent  of  the  grantor 
in  this  ia  plainly  signified.  Tbe  land  granted 
ia  called  the  establishment — the  establishment 
of  the  Baron  de  Bastrop,  which  is  destined  and 
appropriated  on  condition  that  he  shall  estab- 
lish thereon  five  htmdred  families,  each  having 
four  hundred  arpents.  In  the  Spanish  forms  it 
is  still  called  the  establishment,  indicating  the 
terms  on  which  it  was  granted.  Under  the 
Spanish  laws  and  usages,  the  Baron  de  Bastrop 
was  a  poblador,   meaning   "one   that  peoples." 

Under  title  12,  lib.  4.  of  the  R«copilacion  de 
Indias,  there  are  several  books  exclusively  de- 
voted to  colonization.  The  vlceroya  exercised 
the  power  and  discretion  of  the  king  in  grant- 
ing lands,  etc.,  and  the  governors -gen  era!,  in 
the  absence  of  the  viceroys,  exercised  the  same 
powers,  and  afterwards,  also,  the  intendentes. 
There  was  no  other  limitation  of  this  power 
"than    that    of    not    causing    injury    to    third 

"It,"  says  the  law,  "in  that  part  of  the  In- 
dies already  discovered  there  be  any  cites  or 
diatricts  so  good  that  it  may  be  expedient  to 
found  settlements  there,  and  any  persons  should 
apply  themselves  to  make  establishments  and 
neighborhoods  upon  them,  that  they  may  do  so 
with  better  will  and  greater .  usefulness,  the 
viceroys  and  presidents  may  give  them,  in  our 
name,  lands,  lots,  end  waters,  according  to  the 
disposition  of  the  land,  so  that  it  be  not  to  the 
prejudice  of  any  third  person,  and  that  it  be 
for  the  time  that  it  may  be  our  will."  Tem- 
porary grants  were  subsequently  made  per- 
petual. 
The  tenth  law  further  provides:  "Let  the 
nds  be  divided  without  excess  between  dia- 
iverers  and  ancient  pobladores  and  their  de- 
endants.  who  have  to  remain  on  the  lands; 
and  let  the  best  qualified  be  preferred;  and  let 
them  not  have  power  to  sell  church  or  monas- 
tery, or  other  ecclesiastical  peraon." 

I  may  hazard  the  assertion,  without  the  fear 
of  successful  contradiction,  that  the  remunera- 
given  for  colonization,  in  the  Spanish  col- 
li was  uniformly  a  grant  of  lands.  And 
these  'grants  were  often  made  in  the  ['661 
form  of  this  grant  to  the  liaron  de  Bastrop. 
Indeed,  tbe  face  of  tbe  grant  seems  to  me  to 
admit  of  no  other  construction.  The  twelve 
leagues  square  were  "destined  and  appropri- 
ated," that  is.  "granted  and  delivered  as  prop- 
"  To  whom?  Not  to  the  five  hundred 
families  only,  tor  their  rights  are  limited  to 
two  hundred  thousand  arpents.  It  was  destined 
and  appropriated  tor  or  to  the  establishment, 
including  the  five  hundred  families  and  the  Baron 
de  Bastrop,  the  poblador.  There  is  no  want  of 
precision  in  the  grant.  The  rights  of  the  fam- 
ilies being  limited,  the  remainder  belongs  to  the 
Baron  de  Bastrop,  in  full  ^property,  subject 
'  ■  to  the  conditions  expressed. 
Iiis  is  the  result  to  which  I  have  been 
ight  by  a  careful  investigation  of  this  case. 
And  I  am  the  more  confirmed  in  this  opinion, 
SAG 
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as  iL  concore  vrith  that  wMch  has  been  expreaied 
by  three  of  the  moBt  le&med  and  eminent  juria- 
conauItB  in  Spain.  J.  F.  Pacheco,  M&nuel 
Cortina,  and  S.  de  OloEaga  stands  in  the  front 
rauk  of  Spanish  lawyers,  Cortina  was  former- 
ly minister  of  justice,  the  other  two  have  both 
keen  prime  miniatera.  I  make  these  statements 
from  the  highest  authority  of  Spain  in  this 
country. 

The  opinions  referred  to  are  not  authenticat- 
ed so  as  to  make  them  evidence.  But  as  I  have 
arrived  at  the  same  conclusion  to  which  tbej 
came  on  a  construction  of  the  grant,  I  will  ex- 
tract from  their  opinion  one  or  two  sentences. 
"Destining  and  appropriating  tbe  twelve 
leaguea  to  the  establishment  of  the  Baron  de 
Bastrop,  means  the  delivering  them  to  his  pro- 
prietorship and  dominion,  he  complying  with 
the  conditions  with  which  they  were  petitioned 
for  and  granted."  And  again;  "In  it  [tbe 
grant]  are  employed  the  words  properly  called 
effective,  'to  destine  and  appropriate,'  and  the 
last,  especially,  as  well  legally  as  vulgarly, 
signifies,  'to  make  the  property  of,'  so  that 
under  whatever  aspect  the  question  is  looked 
at,  the  twelve  leagues,  by  virtue  of  the  said 
concession,  became  the  property  of  the  Baron, 
and  the  property  which  he  acquired  in  them 
was  the  allodial  and  complete  property  recog- 
nized by  our  laws,  without  other  trammels  than 
those  in  the  general  conditions  imposed  upon  all 
pobladores  and  the  special  ones  of  this  case; 
and  it  appears  that,  if  tnese  last  were  not  fully 
complied  with,  it  was  not  through  the  fault  of 
the  Baron,  but  through  obstacles  opposed  to 
him  by  the  authorities  of  tlje  colony  themselves. 
His  failure  of  compiianee  cannot  prejudice  or 
diminish  in  the  smallest  possible  degree,  the 
right  which,  by  the  concession,  he  undoubtedly 
acquired." 

In  this  opinion  I  have  the  concurrence  of  my 
brother  McKinley,   whose  views   are   embodied 
in  it  with  my  own. 
8e2»J  "Order. 

This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  the  Diatrict  Court  of 
the  United  Statea  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that 
the  title  set  up  of  tne  petitioners  ia  neither  a 
legal  nor  equitable  claim,  and  is  null  and  void. 
Whereupon,  it  is  now  here  ordered  and  decreed 
hy  this  court,  that  the  decree  of  the  said  Dis- 
trict Court  in  this  cause  be,  and  the  same  is 
hereby  reversed  and  annulled;  and  that  this 
cause  be,  and  the  same  h  )ierehy  remanded  to 
the  said  District  Court,  with  directions  to  dis- 
miss the  petition  of  the  claimants. 


THE  UNITED  STATES,  Appellants, 

LOUISE  LrVTNfiSTON.  Ihc  Widow  and  sole 
Executrix  of  the  Inst  Will  and  Testament 
of  Edward  Livingston,  Deceased,  and  Cora 
Livingston,  the  only  child  and  forced  Heir 
of  said  Edward  Livingston,  and  the  Wife  of 
Thomas  Barton. 
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LoQiBiuiA,  and  was  a  claim  under  the  Baslrof 
grant.  It  was  included  in  tlie  opinion  of  tlic 
court  in  the  preceding  case  of  The  United 
Statea  v.  The  CSties  of  PhilAddphw  and  He* 
Orleans — whicb  Me. 


THE  TTNTTED  STATES,  Appellanit, 


ANN  M.  CALLENDES,  Eliesbeth  CUlento, 
Chriatopher  O.  Callender,  and  Stanhope  (U- 
lender,  of  the  State  of  New  York,  and  Fium 
Callender,  the  Wife  of  Thontaa  SlidtU,  tat 
Caroline  Callender,  the  Wife  of  Edward  Of- 
den,  of  the  State  of  Louisian*,  aaid  Poioai 
being  the  Widow  and  Heirs  of  the  late  ThoB- 
aa  Callender;  Sidonia  Pierce  Lewis,  Wiled 
Peter  K.  Wagner;  John  l4>wBon  Lew, 
Louisa  Maria  Lewis,  Theodore  Lewis,  SSm 
Cornelia  Lewis,  Alfred  Hampden  Lewis,  Al-  I 
gemon  Sidney  Lewis,  George  Washingt* 
Lewis,  Benjamin  Franklin  Lewis,  and  Jo^m 
Lewis,  a  minor,  represented  by  Eliz*  Utpim,  | 
the  Widow  of  Alfred  Jefferson  Lewil,  h 
Mother  and  Natural  Tutrix,  all  of  tbe  StaU 
of  Louisiana;  the  aaid  Peraons  herein  icti^ 
aa  the  Heira  of  tbe  late  Joshua,  Lewi*  td 
America  Lawson,  his  Wife,  and  klao  tbe  & 
heirs  with  Mary  P.  Bowman,  of  Colnuta 
Lawson;  Mary  P.  Lawson,  the  Wife  of  Job 
Bowman,  of  the  "State  of  Tennessee,  [*•« 
Co-heir  with  the  last  above-named  PerKsi 
of  Columbus  Lawson;  Catharine  ?tv6m 
Baker,  the  Widow  of  Blaize  Cenas,  and  sof 
the  Wife  of  William  Christy,  and  HilujK 
Cenas,  Augustus  Henry  Cenas,  and  Augii** 
St.  John,  Richard  Brenen  Biancht,  i^ 
George  Christy,  the  last  four  being  Miwn- 
and  represented  by  Pauline  St.  Jobs,  ^ 
Widow  of  Peter  Cenas,  their  Mother  at 
Natural  Tutrix,  all  of  the  State  of  Lonisiu*: 
Jonathan  Montgomery  and  Michel  WoWS. 
the  Testamentary  Executors  of  the  Utt  W- 
liam  Nott,  of  the  State  of  Louisiana,  ind  t^ 
Heirs  of  Nathaniel  Amory,  oitittStaH* 
Rhode  Island. 


THIS,  like  the  two  preceding  cases,  *»^  ?■ 
appeal  from  tbe  Di.strict  Court  of  tbe  W' 
ed  States  for  the  District  of  Louisiana,  m^  * 
volved  the  validity  of  the  Bastrop  p«»tK 
was  argued  together  with  that  of  tbe  D"" 
Statea  against  the  Mayor,  Aldermen,  awl  ^ 
habitants  of  Philadelphia  and  New  0'''^ 
and  was  included  in  the  same  judgnmt.  ^ 
the  concluding  part  of  (be  opinion  of  tie  «* 
in  the  last-named  case. 


The  United  States  v.  Tubnbb  r  u. 


THE  UNTTED  STATES,  A^dlanta, 


SARAH  TURNER,  the  wife  of  Jared  D.  Tyler, 

who  is  authorized  and  asaieted  herein  bj  her 
eaid  Husband;  Eliza  Turner,  Wife  of  John  A. 
Quitman,  who  la  in  lilie  manner  authorized 
and  assisted  by  her  eaid  Husband;  Henry 
Turner  and  George  W.  Turner,  Heirs  and 
Legal  Representatives  of  Hem;  Turner,  De- 
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>Dtr(ct  between  tbe  BBroii  de  Carondelct  and  tbe 
'e  Malaau  Rouge  convejed  no  Intoieat  In 


ttiere  was  an  Intention  to  xrant  private  pToperCy, 
words  were  alwars  used  wnlch  severed  tne  prop- 
ertr  from  the  public  domain. 

The  abeenee  In  Ibli  case  of  the  ro;aI  order  ot 
ITfiS,  and  of  all  testlnion;  respectli^  the  geuulne- 
neH  of  tlie  certlflcBte  of  survey  by  Trudeau,  makes 
»  difference  In  the  decision  of  the  court.  The 
ooiislrDetloii  ot  the  grant  was  the  main  point  of 
that  eaae,  and  le  also  ot  this. 

Whether  or  not  the  InstrUDient  was  a  perfect 
■nd  complete  grant  by  the  laws  of  Spain,  was  a 
nnariinn  for  the  court,  BDd  uot  for  Oic  Jury. 

e  of  the  United  SCatea  v.  King  and  Coxe 


THIS  WAS  an  appeal  from  tlie  Dtstrtct  Court 
of  the  United  States  for  the  District  Court 
of  Louisiana. 

It  was  a  petition  filed  in  tbe  District  Court 
by  the  appeileen,  who  claimed  a  tract  of  land 
under  the  Haison  Rouge  grant. 
*<4*]  *The  District  Court  decided  in  favor 
of  tlie  petitioners,  and  the  United  States  ap- 
pealed to  this  court. 

It  was  submitted  by  Mr.  Crittenden  (At- 
torney-GeneTal)  for  the  United  States,  upon  the 
grmmd  that  this  court  had  already  decided,  in 
the  caae  of  United  States  t.  King,  3  Howard, 
773,  and  7  Howard,  8S3,  that  the  grant  was  in- 
Talid. 


ilr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana.  The  proceedings  were  in- 
stituted by  the  appellees  against  the  United 
States,  according  to  the  acts  of  Congress  of 
May  20,  1S24,  and  June  IT,  1844;  and  they 
claim  title  to  a  parcel  of  land  in  the  State  of 
Lotdriana,  under  an  instrument  of  writing 
«zecnted  by  the  Baron  de  Carondelet,  on  the 
SMb  of  Jnne,  1797.  in  favor  of  the  Mnrqiiin  rlo 
liaison  Kou^e.  The  eonveyancea  by  which 
tbej  deduce  title  to  themselves  from  him  uio 
set  forth  in  tbe  petition.  Tbe  case  turned  al- 
together, in  tha  District  Court;  upon  the  con- 
IS  It.  ed. 


struction  and  efTect  of  the  document  above- 
mentioned;  and  this  is  the  only  question  aris- 
ing on  this  appeal. 

The  appellees  insist  that  this  instrument  ol 
writing  conveyed  to  the  Marquis  de  Maison 
Rouge  ^ther  tbe  legal  or  equitable  title  to  the 
thirty  superficial  leagues  of  land  described  in 
tbe  plan  of  Trudeau  annexed  to  tlie  instru- 
ment. But  the  question  which  they  propose  to 
raise  has  already  been  decided.  The  instru- 
ment under  which  they  claim  title  came  under 
the  consideration  of  tbis  court  in  the  caae  of 
The  United  States  v.  King  and  Coxe,  reported  in 
3  Howard,  773,  and  7  Howard,  833.  And-  in 
the  last -mentioned  report  it  will  be  seen  that 
the  construction  and  eUect  of  this  instrument 
was  at  that  time  directly  before  the  court,  and 
the  decision  of  the  case  depended  upon  it. 
The  question  was  then  fully  and  carefully  ex- 
amined and  considered,  and  the  court  held  that 
this  instrument  of  writing  conveyed  no  interest 
in  the  land  to  Maison  Houge,  as  his  private 
property;  and  that  it  was  intended  merely  to 
mark  out  by  certain  and  definite  boundaries 
the  limits  of  the  establishment  he  was  author- 
ized to  form,  according  to  the  stipulations  of  a 
previous  contract  which  he  had  entered  into 
with  the  Spanish  government,  in  1795.  And 
as  regarded  that  previous  contract  the  court 
said:  "It  will  be  observed  that  this  contract 
contains  no  stipulation  in  favor  of  Maison 
Rouge.  All  the  engagements  on  the  part  of 
the  government  are  in  favor  of  the  emigrants 
who  should  accept  the  conditions.  Indeed,  it 
seems  to  have  been  no  part  of  the  purposes  ot 
this  agreement  to  regulate  tbe  compensation 
which  he  was  to  receive  for  his  services.  Its 
only  object,  as  appears  by  the  concluding  sen- 
tence, was  to  'make  known  the  offers  [*VS9 
made  by  the  Spanish  government  to  those  who 
were  disposed  to  come.  It  was  therefore  to  be 
shown  by  the  Marquis  to  those  whom  be  invited 
to  remove  to  this  establishment,  and  it  does 
not  appear  to  ha\e  been  thought  necessary, 
and  perhaps  was  not  desirable,  that  bis  com- 
pensation or  his  interest  in  forming  tbe  colony 
should  be  made  public.  That  was  a  matter 
between  him  and  the  Spanish  authorities, 
which  doubtless  was  understood  on  both  sides. 
And  whether  it  was  to  be  in  money,  or  in  a 
future  grant  of  land,  does  not  appear.  Cer- 
tainly it  was  not  to  be  in  the  land  on  which 
this  establishment  was  to  be  formed,  because 
the  government  was  pledged  to  grant  it  to  the 
colonists." 


any  ground  for  doubting  the  r 
of  the  opinion  heretofore  pronounced.  And  in 
tbe  case  arising  under  the  claim  of  the  Baron 
de  Bastrop,  in  which  the  judgment  of  the  court 
has  just  been  delivered,  the  principles  decided 
in  the  case  of  The  United  States  v.  King  and 
Coxe  have  again  been  affirmed,  after  full  argu- 
ment by  counsel  and  reconsideration  by  thi 
court.  The  De  Bastrop  claim  was  upon  an  in 
Btrument  of  writing  similar  to  that  in  favor  ol 
Maison  liougc,  and  executed  on  the  same  day 
by  the  Baron  de  Carondelet,  for  a  still  larger 
tract  of  country  than  that  destined  and  appro- 
printed  for  the  establishment  of  the  Marquis  de 
Maison  Bouge.     Undoubtedly  the  validity  •■''A 
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effect  of  both  of  these  inetnimeuta  depend  Alto- 
gether upon  the  lana,  ordJnaDces,  and  usages 
of  the  Spanish  government,  prevailing  in  the 
province  of  LouJHiana  at  the  time  they  were 
made;  and  it  is  the  duty  of  the  court,  to  ex- 
pound them  eceordinglj.  And  thej  ^re  both 
etril^ingly  unlike  the  grants  for  colonization 
authorized  b;  the  Laws  of  the  Indies;  and 
equally  unlike  the  grants  uaually  made  by  the 
Spanish  authorities  to  persons  undertaking  to 
introduce  into  the  province  a  certain  number 
of  colonists.  In  grants  of  this  description,  au- 
thorized by  the  Laws  of  the  Indies  snd  usually 
made  by  the  provincial  authorities,  the  colonists 
were  introduced  by  the  grantee  free  of  expense 
to  the  government,  and  the  grant  was  the 
equivalent  for  the  service  performed,  and  de- 
pended upon  the  number  thuB  brought  in.  And 
m  such  cases  the  intention  to  ^ant  as  private 
property  was  always  indicated  in  clear  and  ap- 
propriate words,  which  severed  the  land  at  once 
from  the  royal  domain,  and  converted  it  into 
private  property. 

But  in  the  cases  of  De  Bastrop  and  Maison 
Rouge  the  colonists  are  to  be  brought  in  at  the 
expenae  of  the  government  itaelf,  and  supported 
for  some  time  afterwards;  and  they  are  to  re- 
ceive their  grants  for  the  land  allotted  to  them 
OSS*]  from  the. 'public  authorities,  and  not 
from  De  Bastrop  or  Maison  Souge.  There 
would  seem,  therefore,  to  be  no  equivalent  or 
consideration  for  these  extensive  grants,  and 
certainly  there  are  no  words  in  either  of  the 
instruments  that  indicate  an  intention  to  con- 
vey to  them  as  private  property  the  land  de- 
lineated for  their  respective  eHtablishments.  On 
the  contrary,  as  the  colonists  were  to  receive 
their  titles  and  ^auts  front  the  government,  it 
follows  necesaanly  that  the  entire  title,  legal 
and  equitable,  must  have  remained  in  the  gov- 
ernment, and  have  been  so  understood  by  the 
parties.  For  otherwise  this  stipulation  could 
not  have  been  performed-  And  if  the  land 
drsLgnated  for  the  establiahmcnt  remained  na- 
tional property,  and  was  not  severed  by  thcsp 
instruments  from  the  national  domain,  it  paH>icd 
to  the  United  States  as  public  property  by  the 
Treaty  of  Cession. 

It  is  true  tlint  the  contract  of  I7»5,  and  the 
royal  order  wbich  sanctioned  it,  and  which  are 
referred  to  in  the  instrument  relied  on  by  the 
petitioners,  were  not  offered  in  evidence  in  this 
case,  and  are  not  in  the  record  before  us.  And 
in  the  opinion  of  the  court,  reported  in  7  How- 
ard, 849,  850,  it  will  be  seen  that  this  contract 
was  regarded  as  furnisliing  a  key  to  the  con- 
struction of  the  instrument  subsequently  exe- 
<-uted.  But  the  court  also  held  that  the  instru- 
ment of  1797,  if  construed  by  itself,  conveyed 
to  Mnison  Rouge  no  right  of  property  in  the 
land;  and,  indeed,  that  it  was  not  intelligible, 
unless  taken  in  connection  with  the  prior  one. 
The  omission,  therefore,  of  the  contract  and 
royal  order  of  1795  in  this  record,  will  not  dis- 
tinguish this  case  from  that  of  The  United 
Stotcs  V.  King  and  Coxe, 

It  is  proper  also  to  say,  that  a  question  of 
fact  whii'h  was  verv  much  discussed  when  the 
laae  of  The  United  States  v.  King  And  Coxe  was 
lirst  before  the  court,  and  upon  which  the  court 
nt  that  time  expressed  an  opinion,  is  not  in  con- 
troversy upon  the  evidence  In  this  record.  In 
SK8 
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the  ca«e  referred  to,  a  great  niMa  of  tetUnioii; 
was  offered  on  behalf  of  the  United  Statu, 
tending  to  show  that  the  plan  of  Trudesu  u* 
nexed  to  the  instrument  of  1797  was  not  the 
one  to  wbich  it  intended  to  refer;  that  it  re- 
ferred to  another,  which  designated  land  at  t 
different  place,  and  higher  up  the  Ouschit* 
River;  that  the  survey  annexed  was  not  nude 
until  the  latter  end  of  1802  or  the  hennaing  oi 
1803,  when  negotiations  were  actually  pen^Dg 
for  the  cession  of  the  territory,  and  was  then 
made  in  expectation  of  the  cession  to  the  United 
States,  and  the  certificate  antedated  to  cover 
the  land  now  claimed- 

But  aa  the  case  of  The  United  States  v.  Kipg 
and  Coxe  was  an  action  of  law,  and  brou^t  np 
to  this  court  by  writ  of  error,  the  questiou 
of  fact  arising  upon  the  evidence  in  the  raeord 
'were  not  open  to  revision  in  the  appel-  [*tll 
late  court.  The  question  above  mentiimed  hii 
been  decided  against  the  United  States  by  t^ 
District  Court,  according  to  the  Louieiana  prac- 
tice, without  the  intervention  of  a  jury,  lod 
his  decision,  like  the  verdict  of  a  jury,  mi 
conclusive  as  to  the  fact,  where  the  case  vu 
brought  up  by  writ  of  error.  And  this  court, 
when  their  attention  was  called  to  the  sob}K^ 
set  aside  the  judgment  and  re-instated  the  cue, 
to  be  heard  and  determined  on  the  question!  of 
law,  assuming  the  facts  to  be  true  as  decidad 
by  the  District  Court. 

In  the  present  case,  however,  the  proeeedinf 
is  according  to  the  rules  and  principles  of  ■ 
court  of  equity,  and  the  facts  as  well  as  tbi 
'law  are  brought  here  for  revision  by  the  appeal. 
The  genuineness  of  the  certificate  ref  I^uaeW 
would  therefore  be  open  to  inquiry,  if  the  eri' 
dence  in  the  former  ease  was  in  this  record. 

But  none  of  the  evidence  offered  on  behilf  of 
the  United  States,  of  any  description,  in  tbe 
ease  against  King  and  Coxe,  is  contiiaed  in 
the  record  before  us.  The  case  appears  to  h*" 
been  tried  and  determined  in  the  District  Court 
altogether  upon  testimony  adduced  by  the  ap' 
pellees.  They  examined  several  witnessei  to 
prove  that  Trudeau's  certiHcate  was  genuine, 
and  not  antedated.  And  as  there  was  no  op- 
posing evidence,  the  opinion  of  the  Kitrid 
Court  upon  tliis  part  of  the  caae  was  uodoi^* 
ediy  correct. 

As  relates  to  the  order  itself  of  tbe  BsroD  de 
Carondelet,  to  which  this  plan  was  annexed,  it 
appears  that  the  original  :q  the  Spanish  lU' 
guage  was  produced  and  proved,  and  a  copy  i* 
contained  in  the  record;  and  with  it  what  pnT' 
porta  to  be  a  translation  into  the  Engliah  Ian- 
giiage.  By  whom  tills  translation  wsa  made 
uoea  not  appear;  nor  does  the  record  show  tW 
it  was  proved  by  tbe  testimony  of  any  witne* 
It  differs  in  material  respects  from  that  J^ 
duced  in  the  rase  of  The  United  States  v.  Ri« 
and  Coxe,  which  will  be  found  in  the  report  i" 
3  Howard,  and  also  from  that  contained  i"  t" 
report  of  the  committee  of  the  House  of  Bf" 
resenfativea  in  Vol.  III.  of  American  Stat* 
Papers,  p.  410  Public  Lands.  The  two  WJ: 
mentioned  translations  are  substantially,  if  ^'■^ 
precisely,  the  same,  nrul  conform  to  the  origin''- 
lint  the  one  sent  up  in  the  record  is  evident'? 
incorrect.  There  is  likewise  a  translation  >'' 
out  by  the  appellees  in  their  petition,  di9eh4 
from  the  one  offered  in  evidence,  and  appro*^ 
Howard  )>' 
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g  ivry  nekrlf  to  tht  two  tranBlatious  of 
liich  we  have  Bpoken.  But  this  alao  is  inaj^cu- 
.le,  and  omits  the  word  "conditions,"  when 
icajting  of  the  contract  under  which  Maison 
ouEe  was  to  form  his  eBtablishment.  But 
•8*]  these  erroneous  'tranelationa  are  not  en- 
tled  to  consideration  in  expounding  this  in- 
rument,  since  the  original  is  in  evidence  and 
list  speak  for  itself. 

Witnesses,  it  appears,  were  examined  in  the 
strict  Court,  to  prove  that  this  instrument 
ks  a  perfect  and  complete  grant  hy  the  laws 
Spain  then  in  force  in  the  province  of  Loui- 
uta  in  relation  to  grants  of  land;  and  the 
unset  for  the  appellees  moved  for  an  issue 
•on  this  point,  to  be  tried  bj  the  jury.  This 
ition  was  properly  refused  by  the  court,  and 
e  issues  which  the  court  directed  were  con- 
.ed  to  questions  of  fact.  The  Spanish  iaws 
lich  formerly  prevailed  in  Louisiana,  and 
on  which  the  titles  to  land  in  that  State  de- 
ad, must  be  judicially  noticed  and  expounded 
■  tlie  court,  like  the  laws  affecting  titles  to 
U  property  in  any  other  state.  They  are 
estions  of  law  and  not  questions  of  fact,  und 
e  always  so  regarded  and  treated  in  the  courts 
Louisiana.  And  it  can  never  be  maintained 
the  courts  of  the  United  States  that  the  laws 
any  state  of  this  Union  are  to  be  treated  as 
e  laws  of  a  foreign  nation,  and  ascertained 
id  determined  as  a  matter  of  fact,  by  a  jury, 
•on  the  testimony  of  witnesses.  And  if  the 
laoish  laws  prevailing  in  Louisiana  before  the 
Mion  to  the  United  States  were  to  be  regard- 
as  foreign  laws,  which  the  courts  could  not 
dicially  notice,  the  titles  to  land  in  that  State 
luid  become  unstable  and  insecure;  and  their 
Jidity  or  invalidity  would,  in  many  instances, 
pand  upon  the  varying  opinions  of  witnesses, 
id  the  fluctuating  verdict  of  juries,  deciding 
ion  questions  of  law  which  they  could  not, 
om  the  nature  of  their  pursuits  and  studies, 
supposed  to  comprehend. 
The  testimony  ofl'ered  on  this  subject  was 
<}«et«d  to  by  the  district  attorney,  but  would 
em  to  have  been  received  by  the  court.  It  is 
it  material,  however,  to  inquire  whether  it  I 
u  received  or  not.  For  the  only  question  be- ' 
r«  us  is,  whether  the  instrument  of  writing 
1797,  under  which  the  petitioners  claimed 
J«,  was  or  was  not  correctly  expounded  by 
e  District  Court.  And  whether  he  arrived  at 
»  conclusion  from  the  language  of  the  in- 
rument  itself,  or  was  influenced  by  the  oral 
ttimony,  is  not  important.  In  either  case,  the 
dsion  that  this  instrument  was  a  grant  to 
e  Marquis  de  Maison  Bouge  of  the  thirty 
uare  leagues  of  land  therein  mentioned  as  bis 
ivat«  property,  is,  in  the  juiJfiincnt  of  this 
urt,  erroneous.  And  as  the  title  of  the  appel- 
!S  rests  entirely  upon  this  supposed  grant,  the 
cree  in  tlieir  favor  must  be  reversed,  and  the 
tition  dismissed. 


This  eatiae  came  on  to  be  heard  on  the  tran- 
rirt  of  the  record  from  the  District  Court  of 
«  Dnited  States  for  the  District  of  Louisiana, 
I  Ii.  ed. 


and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered  and  decreed  by  this  court 
that  the  decree  of  the  said  District  Court  in  the 
cause  be,  and  the  same  is  hereby  reversed  and 
annulled;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  District  Court, 
with  directions  to  dismiss  the  petition  of  the 
claimants. 


JOHN     H.     BENNETT,     Plaintiff 


SAMUEL  F.  BOTTERWORTH. 

Law  and  equity,  distinctions  between,  not  exist- 
ing in  state — practice  in  federal  courts — ver- 
dict awarding  a  sum  of  money  in  suit  for 
cliattels  will  not  support  judgment. 

In  Teias,  tbe  common  law  bas  been  adopted. 
but  the  (orms  and  rules  of  plesdlol  In  commoa  law 
caKca  have  not :  and  although  the  forms  ot  proceed- 
ings  and   practice  In  tbe  state  courts   have  been 


ot  tbe 


C  be  u 


d  Btstes, 


„ , ,.._,  __  snd  eiiulty ;  nor  as 

ulborlzlne  legal  and  equitable  claims  to  be  btand- 

Lhe  Cnlted  States  has  recog- 
plwfea  law  and  eciuttT.  and 
tbe  tederal  courti.  although 

Eroes,  to  whom  tbe  detendanl  set  u 


alzed  t 
It  must 


1  them  br  the  ji 
9  Oled  claiming  certain  i 


They  cannot  be  BSBlmllaCed  to  proceedings  In 
cbancery.  or  treated  as  such  by  this  court,  lliere 
Is  uoCblng  like  a  bill  or  answer,  as  prescribed  by 
tbe  rules  ol  this  court,  nor  any  statement  ot  tbe 
evidence   upon   which   tbe   Judgment  court   be   te- 


and  tbe  judgment  must   follow  tbe  verdict. 

Here  neither  waa  tbe  case,  and  tbe  errors  being 
patent  upoa   tbe  records,  tbe  judgment  la  open  to 

of  Judgment  being  made  or  exception  taken  In  tbe 

TTTIS  case  waa  brought  up  by  writ  of  error 
from    the    District    Court    of    the    United 
States  for  the  District  of  Texas. 

In  1848,  Butterworth  filed  the  following  peti- 
tion against   Bennett: 

"To  the  Honorable  J.  C.  Watroua,  .ludge  of 
the  District  Court  of  the  United  States  for 
the  District  of  the  State  of  Texas,  and  which 
court  has  also  Circuit  Court  powers. 
"The    petition    of    Samuel    F.    Butterworth, 
who  is  a  citizen  ot  the   State   of  New   York, 
against  John  II.  Bennett,  who  Is  a  citizen  of 
the  State  of  Texas,  would  respectfully  repre- 
sent unto  *your  honor,  that  heretofore,  ['910 

viz.:  on  the day  ot  March,  1846,  at  — . 

to  wit,  in  the  difitiict  aforesaid,  he,  your  peti- 
tioner, was  iQwfully  seised  and  possessed  of 
four  ne^roi's,  ilnres  for  life,  whose  names  and 
descriplions  arc  ns  follows,  viz.:  Billy,  a  ne- 
gro man.  of  a  dark  complexion,  aged  about 
twelve  years,  of  the  value  of  five  hundred  dol- 
lars; Li'ndsey,  a  negro  man,  of  a  dark  complex- 
859 
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ioD,  aged  twenty-two  years,  and  of  the  value  of  the  property  of  the  taid  Butterworth,  ui  tf 
line  thousand  dollars;  Betsy,  a  mulatto  woman,  this  ne  puts  bimaelf  upon  the  emmliy.' 
uf  a  light  complexion,  aged  about  thirty  yeitrs.  To  this  plea  Butterworth  replied,  that  iB 
and  of  the  value  of  eight  hundred  dollars;  and  the  parties  to  the  BubmisBion  and  d«nii«a  a 
Alexander,  a  boy  of  a  very  light  complexion,  the  plea  set  out  did  not  assent  and  agree  to  tie 
aged  about  four  years,  and  of  four  hundred  sanie,  and  that  Butterworth  did  not  stQ,  cm- 
dollars  value,  of  Ilia  own  property.  And  being  vey,  and  deliver  the  negroes  in  the  petitioi 
HO  poBseased,  your  petitioner,  afterwards,  to  mentioned  in  compliance  with  the  teimi,  ir 
ivit:  on  the  day  and  year  aforesaid,  in  the  dis-  any  of  tlie  terms  of  the  said  deciaion. 
Irict  aforesaid,  casually  lost  the  same  out  of  Upon   these   allegations   a,   jury   waa  ixn. 

trict  aforesaid,  came  to  the  possession  of  the  hundred   dollara,   the  value   of  the  four  i 

defendant    by    finding.      And    your    petitioner  slaves  in  suit,   with   six  and  a  quarter  cota 

charges,  that  the  said  defendant,  well  knowing  damages.                    C.  C.  Herbert,  Foreman.* 
the   said   negro   slaves   to   be   the   property   of 

your  petitioner,  and  of  right  to  belong  and  ap-  And  thereupon  the  plaintiff,  t^  hi*  ottoratf, 

pertain  to  him,  hath  not  as  yet  delivered  the  in  open  court,  released  the  aaid  judgnKnt  bK 

above -described   negroes,   or   any   or   either   of  twelve   hundred    dollars,   oa   oforeaiUd.      It  it 

them,   although   often   requested   so   to  do,   lu  therefore   considered   by    the   court,   that  tt> 

your  petitioner;   but  bath  hitherto  wholly  re-  plaintiff   recover   of   the    defendant   the  turn 

fused  BO  to  do,  and  hath  detained,  And  still  doth  man  Lindsey,  the  negro  woman  Betay  and  m 

detain,  the  same  from  your  petitioner,  who  says  child,  and  the  neffro  boy  Billy,  the  negro  slins 

he  has  received  damages,  by  reason  of  the  dc-  in  the  petition  of  plaintiff  mentioned,  and  *lw 

tention  of  the  slaves  aforesaid,  of  five  thousand  six   and  a  fourth   cents,   the   damages  by  tbe 

dollars.  jurors   aforesaid   assessed,   and    also   hi*  KKIM 

"In  consideration  of  the  premises,  your  peti-  about  his  suit  in  this  behalf  expended, 

tioner  prays  your  honor  to  grant  him  a  sum-  And  thereafter,  to  wit:   on  the  ZGtb  day  rf 

mons,  directed  to  the  marshal  of  this  dintrict,  August,  1849,  the  following  order  was  made  ii 

and  commanding  him  to  summon  the  said  de-  said  suit,  to  wit: 

fendant  to  be  and  appear  at  the  next  term  of  Samuel  F.   Butterworth  v.  3.  H.  Bawett 

this  court,  to  be  held  for  this  district,  at  the  ..rw,  »i,i.  a.^  ™™»  ™  «„■  v..^...   i«.  « 

city  of  Galveston,  on  the  first  Jlonday  in  Feb-  On  this  day  came  on  for  hewing   by  <» 

-i./,-^  .,=-*   ti.      .   J  II.  Z.  t          •"uu»j  lu  1  cu  ^    J  parties,  the  motion  filed  by  defoiauti 

fr;,?.TS£™,™  .Si;T;-               'I'  lk.r.m  .el  forth,  .Ker  .rgum,«  h»rt. » 

™  rf*^  S  J      '         .      !i     H  ,    ^^     ,■  ,K  t>"t  th.  notion  t«  oramiled." 

SLrZ  ^.?S?Z,.  of  ™.,    S  .     »°L£  '  And  .n.„.,d.,  to  wit:  on  tl»  Mlh  d.J  J 

same,  ana  aJso  the  costs  of  suit;  and  siicn  other    *    _    i     i^.n    n_     *  n  a       .       -j- 

.nd  tuilh.,  ,.li,f  grant  in  the  lir.nta.  u  .h.ll  ^"S"''-   '"'•  "=   <'"""'!  "J"  "•  "»* 

be  in  accordance  with  right  and  justice;   and,  ,  „ 

as  in  duty  bound,  he  will  ever  pray,  etc.  •Samuel  F-  Butterworth  v.  J.  H.  Ben-  ('•" 

"Samuel  Yerger,  neW- 

Attorney  for  Petitioner-"  "The  counsel  of  defendant  in  this  cauN  tfl' 

To  this    petition    the    defendant    demurred,  dered  his  bill  of  e^iception  to  the  opinion  of  tb> 

pleaded  not  guilty,  and  filed  two  special  pleas,  court   herein,   which  was  signed  by  the  joJff 

The   demurrer   was   afterwards   overruled,   and  and  ordered  to  be  filed   of  record;   whidi  !>■'' 

the  two  special  pleas  stTickcn  out-  of  exceptions  is  in  the  words  following,  tti  *"' 

In  June,  1840.  the  defendant  filed  an  amended  "United  States  District  Court,  District  of  TaM. 

answer,  consisting  of  two  special   pleas.      The  Spring  Term,  1849. 

second  waa  demurred  to  by  the  plaintifl',  and   „„  ,   —    „  ,,  ,.  ■,  ^     r,   r, ^ 

the  demurrer  sustained;  so  that  there  remained  Samuel   F.  Butterworth   v.   John  H.  Bhb.««- 

only  the  first  plea  to  which  the  plaintifl',  also  "Be  it  remembered,  that  on  this  day,  the  SA 

671*]  demurred,  but  *hi8  demurrer  was  over-  of  August,   1849,   the  following  judgment  wn 

ruled,    and    lie    then    replied.      The   case   thpn  rendered  in  the  above-named  cause,  to  wit:  0» 

went  to  trial  upon  this  plea  and  general  repli-  this  day  came  the  parties,  by  their  attorMf>, 

eation.        These    pleadings    have    been    stated  and   thereupon   the   demurrer  of  defendaul  te 

thus   particularly,  in   order  to  ascertain   what  plaintiff's   petition   came   on,   and   waa  srgufd, 

was  the  issue  upon  which  tbe  parties  went  to  and  because  it  seems  to  the  court  that  the  U' 

trial.  is  for  the  plaintiff,  it  is  considered  by  the  court 

The   plea   of   the   defendant   set   up   a   title  that    the    demurrer    be    overruled.      And  ^ 

to  the  slaves  in  himself;   averring  that  a  dis-  plaintiff's    demurrer    to    defendant's   first  iw 

pule  had  existed  between  Butterworth  and  one  second  plea  in  his  amended  answer  at  the  {in*, 

.Tohn  D.  Amis  and  one  Junius  Amis,  which  had  ent  term  also  came  on  and  was  argued:  iw 

been  left  lo  arbitration;  that  the  referees  had  because  it  seems  to  the  court  that  on  the  «*■ 

dpi'iileil,    amongst    other    thing's,    that    Butti'r-  first  plea  the   law  is   for  the  defendant,  it  " 

ivorth  should  transfer  lertaiu  ni-yroes  to  Amis:  consiilered  by  the  court  that  the  demwrrP' W 

that  Butterworth  delivered  tin-  nrgroes,  whiiOi  (he  said  lirnt  plea  be  overruled;  and  the  pi"'"* 

were  those   in   question;    that   Amis   sold   Ihe  tiff  thereupon  replied  to  said   first  plea-    -*?* 

negroes  to  him,  Bennett;  and  the  plea  concluded  because  the  law  on  said  seconil  plea  is  for  tj* 

in  this  way;  plaintiff,  it  is  considered  that  8«id  demurer  w 

•'Wherefore  the  said  John   H.   Bennett   says  said  plea  be  suelained.                                 ,     . 

Ihe  said  four  negroes  are  his  property,  and  not  ".Vnd   upon    motion   of   plaintifi',   bj  '"',, 

SCO  Howard  "■ 
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t  {■  ordered  thkt  the  Mcond  and  third 
1  m  defendant's  answer  at  a  former 
stricken  out. 
beieupon  came  a  jur)'  of  good  and 
en,  to  wit:  William  Alexander,  Dan- 
Ma,  Alexander  Moore,  John  Church, 
B.  Gajle,  Eliaha  B.  Cogswell,  C.  C. 
Junes  G.  Sheppiud,  Ephraim  Mc- 
C.  Crawford,  William  G.  Davis,  and 
U.  Sergeant,  who,  being  elected,  tried, 
-n  well  and  truly  to  trf  the  issue 
fter  some  time  returned  into  court 
ving  verdict,  to  wit:  "We,  the  jury, 
the  plaintiff  twelve  hundred  dollars, 
of  the  four  negro  slaves  in  suit,  with 
L  quarter  cents  damages.  C  C.  Her- 
iman.'  And  thereupon  the  plaintifl', 
ttomey,  in  open  court,  released  the 
ment  for  twelve  hundred  dollars,  as 
It  was  therefore  considered  by  the 
it  the  plaintiff  recover  of  the  defend- 
legro  man  Lindsej,  the  negro  woman 
1  lier  child,  and  the  negro  boy  Billy, 
>  slaves  in  the  petition  of  plaintiff 
I,  and  also  six  and  a  fourth  cents,  the 
by  the  jurors  aforesaid  assessed,  and 
oeta  about  his  suit  in  this  behalf  ex- 

*"To  the  entry  of  saud  judgment 
dant  objects,  on  the  ground  that  the 
lot  in  accordance  with  the  verdict  of 
but  the  objection  was  by  the  court 
The  said  verdict  is  in  words  and 
s  follows:  "We,  the  jury,  find  for 
tiff  twelve  hundred  dollars,  the  value 
ur  negro  slaves  in  the  suit,  with  six 
larter  cents  damages.'  And  the  mo- 
le defendant  to  set  aside  said  verdict, 
new  trial,  having  been  heard,  was  by 
overruled.  To  which  opinion  of  the 
well  in  causing  said  judgment  to  be 
as  in  refusing  to  set  aside  said  ver- 
defendant  excepts,  and  tenders  this 
f  exceptions,  which  is  signed,  sealed, 
:  a  part  of  the  record. 

John  C.  Watrous." 
Ills  exception,  the  case  came  up  to 
t,  and  was  argued  by   Messrs.  John' 
Harris,  for  the  plaintiff  in  error,  and 
Falkei   and  Volney   Howard,   for   the 

unsel  for  the  plaintiff  in  error  con- 

the  verdict  was  illegal,  and  ought  to 
I  set  aside. 

tU  be  seen,  by  reference  to  the  plain- 
doB — particularly  to  the  prayer  there- 
thia  suit  was  brought  for  the  recovery 
k»ea  "in  specie"  (not  for  the  recovery 
'alue),  and  for  damages  for  their  un- 
^tention.  The  important  issue,  viz.: 
the  right  of  property  was  in  the 
ir  the  defendant,  was,  in  the  verdict 
aj,  entirely  omitted.     See  Coffin  ». 

Kck.  4S. 

J  not  embrace  all  the  issues,  which  it 

iTe  done.      See   Crouch   v.  Martin,   3 

,  £M;   Patterson  v.  United  States,  2 

B;  Jewett  t.  Davis,  a  N.  H.  018. 

Mvld  have  found  the  value  of  each 

.v«*  aeparately. 

t  tlie  judgment   was   illegal,  because 

4  reaponsive  to  the  verdict. 


The  counael  for  the  defendant  in  error  eon- 
tended,  that 

This  was  a  suit  by  petition,  under  the  stat- 
ute laws  of  Texas,  for  four  slaves,  claimed  by 
plaintiff  below,  and  damages  for  alleged  deten- 
tion. This  suit  was  for  the  specific  slaves,  and 
not  for  their  value.  The  issue  joined  was  as  to 
the  ownership  of  the  slaves;  which  issue  the 
jury,  in  fact,  found  for  the  plaintiff.  If  there 
be  any  error  in  form,  it  is  cured  by  the  verdict, 
and  the  amendment  laws  of  Texas.  Act  of 
Texas,  1846,  p.  202,  see.  7;  p.  386,  sec.  6;  p. 
392,  sec.  104;  p.  393,  see.  116;  pp.  396,  397, 
sees.  132,  133. 

'There  is  no  distinction  in  Texas  be-  [*ST4 
tween  courts  or  suits  at  law  or  in  equity.  In 
the  ease  of  slaves,  from  their  peculiar  ehaxaeter 
as  house- servants,  or  from  their  necessary  con- 
nection with  plantations,  a  bill  in  equity  may 
be  filed  to  compel  their  delivery.  Uurphy  v. 
Clark,  1  Smedes  &  Marsh,  221.  An  action 
lies  in  Texas  for  the  specific  slaves  claimed,  in 
which  a  statement  of  the  facta  by  petition  is  all 
that  is  required. 

This  case  is  not  an  aetion  of  detinue,  but 
more  closely  resembles  a  replevin,  which  is  not 
confined  to  cases  of  distress  for  rent.  I  Chitty'a 
Plead.  161,  162,  164. 

The  release  of  the  damages  may  have  de- 
prived the  plaintiff  of  his  alternate  right  to  the 
money,  but  the  waiver  of  that  alternate  right 
could  not  deprive  the  plaintiff  of  his  rem^y 
under  the  judgment  for  the  specific  thing. 

The  error,  if  any,  should  have  been  met  by 
a  motion  below  in  arrest  of  judgment;  where- 
as the  motion  {under  which  the  exception  was 
taken)  was  to  set  aside  the  verdict,  which  was 
substantially  a  motion  for  a  new  trial,  the  re- 
fusal of  which  furnishes  no  ground  for  a  writ 
of  error. 

The  action  being  by  petition,  in  the  nature 
of  a  bill  in  equity,  for  the  specific  delivery  of 
the  slaves,  and  the  jury  having  found  sub- 
stantially the  right  of  property  to  be  in  the 
plaintiff,  all  errors  of  form  may  be  disregarded, 
and  this  court  may  enter  now  such  judgment 
as  should  have  been  entered  in  the  court  oelow 
for  the  plaintiff. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  courti 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  District  of  Texas. 

The  common  law  has  been  adopted  in  Texas, 
but  the  forms  and  rules  of  pleading  in  com- 
mon law  cases  have  been  abolished,  and  the 
parties  are  at  liberty  to  set  out  their  respective 
claims  and  defenses  in  any  form  that  will 
bring  them  before  the  court.  And  as  there  is 
no  distinction  in  its  courts  between  cases  at  law 
and  equity,  it  has  been  insisted  in  this  case,  on 
behalf  of  the  defendant  in  error,  that  this  court 
may  regard  the  plaintiff's  petition  either  as  a 
declaration  at  law  or  as  a  bill  in  equity. 

Whatever  may  be  the  laws  of  Texas  in  this 
respect,  they  do  not  govern  the  proceedings  in 
the  courts  of  the  United  States.  And  attlMU^ 
the  forms  of  proceedings  and  practice  in 
the  State  courts  have  been  adopted  in  the  Dis- 
trict Court,  yet  the  adoption  of  the  State  prac- 
tice  must   not   be   understood   as   confounding 
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together  in  one  suit.  The  Conrtitution  of  the 
United  States,  Id  creating  and  deOning  the  jn- 
675*]  dicial  'power  of  the  geneml  gorern- 
ment,  eitablishea  this  distinction  between  Uw 
and  equity;  and  a  part;  who  claims  a  legal  title 
must  proceed  at  !aw,  and  ma;  undoubtodly 
proceed  according  to  the  forme  of  practice  in 
such  cases  in  the  state  court.  But  if  the  claim 
is  an  equitable  one,  he  muat  proceed  according 
to  rules  which  this  court  has  prescribed  (under 
the  authority  of  the  Act  of  August  23d,  1642), 
regulating  proceedings  in  equity  in  the  courts 
of  the  United  States. 

There  is  nothing  in  these  proceedings  which 
resembles  &  bill  or  answer  in  equity  according 
to  the  rules  prescribed  by  this  court,  nor  any 
evidence  stated  upon  which  a  decree  in  equity 
could  be  revised  in  an  appellate  court.  Nor 
was  any  etjuitable  title  set  up  by  Butterworth, 
the  plaintifr  in  the  court  below.  He  claimed 
in  his  petition  a  legal  title  to  the  negroes, 
which  tne  defendant  denied,  insisting  that  he 
himself  was  the  legal  owner.  It  was  r  suit  at 
law  to  try  a  legal  title. 

The  defendant  (Bennett)  in  his  plea  or  an- 
swer claimed  under  an  inward  to  which  Butter- 
worth  and  a  certain  Junius  Amis  and  a  certain 
John  D.  Amis  were  parties;  and  averred  that, 
in  execution  of  this  award,  the  said  negroes  had 
been  delivered  by  Butterworth  to  John  D.  Amia 
US  his  property,  and  by  him  afterwards  trans- 
ferred to  Bennett  for  a  valuable  consideration. 
To  this  plea  Butterworth  replied,  that  all  the 
parties  to  the  submission  and  decision  in  the 
plea  set  out,  did  not  assent  and  agree  to  the 
same,  and  that  Butterworth  did  not  sell,  con- 
vey, and  deliver  the  negroes  in  the  petition 
mentioned,  in  compliance  with  the  terms,  or 
any  of  the  terms,  of  the  said  decision.  And 
upon  these  allegations  a  jury  was  sworn,  who 
found  for  Butterworth  (the  plaintiff  in  the 
court  below)  in  the  following  words:  "We, 
the  jury,  find  for  the  plaintiff  twelve  hundred 
dollars,  the  value  of  the  four  negro  slaves  in 
suit,  with  six  and  a  quarter  cents  damages," 

And  the  record  proceeds  to  state,  that  there- 
upon the  plaintiff  (Butterworth),  by  his  at- 
torney, in  open  court,  released  the  said  judg- 
ment for  $1,300;  and  thereupon  the  court  ad- 
judged that  he  recover  of  the  defendant  the 
four  negroes  mentioned  in  his  petition,  and  the 
six  and  a  quarter  cents  assessed  by  the  jury, 
and  his  coats. 

It  does  not  appear  whether  any  direction  to 
the  jury,  aa  to  the  law  of  the  case,  was  asked 
sea 


court;  we  have  nothing  but  tl 

fused  and  loose  aa  they  are,  and  the  t 

the  judgment. 

Now,  if  anything  is  settled  in  ^ 
at  law  where  a  jury  is  impaneled  to  try  tit 
facts,  it  is,  that  Uie  verdict  mnat  find  the  mat- 
ter in  issue  between  the  parties,  and  the  judg- 
ment of  the  court  must  conform  to  and  follow 
the  verdict. 

'But  here  the  matter  in  issue  was  the  [*I7I 
property  in  these  negroes,  and  the  verdict  doei 


their  value,  which  was  not  in  issue.  It  ought, 
therefore,  to  have  been  set  aside  upon  the  mo- 
tion of  either  party,  as  no  judgment  could  U'- 
fully  be  entered  upon  it.  It  was  a  verdict  for 
a  matter  different  from  that  which  they  wen 
impaneled  to  try. 

In  the  next  place,  if  any  judgment  mvU 
have  been  rendered  on  the  venuct,  it  oo^t  to 
have  been  a  judgment  for  the  money  found  Lj 
the  jury.  For  the  trial  of  facts  by  a  jury  wonH 
be  of  very  little  value,  if,  upon  a  veidict  for 
money  to  a  certain  amount,  the  court  could  ii- 
fer  that  the  jur^  intended  to  find  sometliiaf 
else,  and  give  a  judgment  for  property  isiUil 
of  money.  And  lastly,  when  the  plaintiff,  ii 
the  District  Court,  released  the  tl,300  foin^ 
by  the  jury,  there  was  nothing  of  the  vodiit 
remaining,  upon  which  the  court  could  set  « 
give  judgment  for  either  party,  bat  the  ni  ui 
a  quarter  cents  damages  which  the  jury  fim^ 
in  addition   to  the  value. 

The  judgment  is  evidently  erroneoni,  ui 
must  be  reversed.  And  as  these  erron  are  ;tl- 
ent  upon  the  record,  they  are  open  to  rerina 
here,  without  any  motion  in  arrest  of  judgDt^ 
or  exception  taken  in  the  IXstrict  Court 

Order. 

This  cause  came  on  to  be  heard  on  tbt  tm- 
script  of  the  record  from  the  District  Court  rf 
the  United  States  for  the  District  of  TtnL 
and  was  argued  by  counsel;  on  considnatii* 
whereof,  it  is  now  here  ordered  and  adjoigrf 
by  this  court,  that  the  judgment  of  the  M^ 
District  Court  in  this  cause  be,  and  the  umc '» 
hereby  reversed,  with  coats;  and  that  thiscav^ 
be,  and  the  same  ia  hereby  remanded  to  tt* 
said  District  Court,  with  diraetions  to  awaid  • 
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XI  HOWAKD. 


11  H«w.  1-%  18  L.  B79,  GBATZ  T.  OOHBN. 

Vkaudnlmt  oooTaTuuMa. —  A  deed  irill  not  Im  Wt  Slide  tor  fraud 
where  the  (ruitor,  thongh  aged,  was  capable  and  Intelligent,  tbe 
deed  was  e^cecnted  after  due  dellberattoo  and  upon  advice  of  Mends, 
Qie  conslderaUon  was  fairly  adequate  and  there  was  a  rafflclent 
motiTe  for  Its  execution,  pp.  17,  18,  19. 

Olted,  arguendo.  In  Doty  v.  Hubbard,  S5  VL  2S2,  holding  Instruc- 
tions of  court  to  Jury  on  question  of  capad^  to  contract,  not 
error. 

A  deed  executed  by  an  executrix  will  not  be  Inralldated  for 
failure  to  recite  that  the  conslderaUon  passed  to  her  In  her  repre- 
sentative capacity,  p.  20. 

WUIa. —  Where  an  executrix  ts  empowered  under  a  will  to  change 
a  bequest  so  as  to  give  the  principal  Instead  of  the  Income,  sncb 
empowering  Is  nsnally  considered  as  tbe  expression  of  the  testator's 
wish  to  have  It  done,  and  If  omitted,  equity  will  consider  It  done, 
p.  21. 

11  How.  22-83,  IS  L.  587,  DNITBD  STATES  v.  OIRAiriiT. 

Offlolal  bond. —  In  an  action  brought  against  principal  and  snre- 
des  for  breach  ol  an  otildal  bond,  a  plea  by  the  sureties  that  subse- 
quent to  the  breach  complained  of,  a  new  bond  had  been  given  and 
accepted  in  fuU  discharge  and  satisfaction  of  the  bond  sued  upon,  la 
bad,  as  tbe  new  bond  could  be  no  satisfaction  for  damages  that 
had  accrued  as  tbe  result  of  the  breach  of  the  first  bond,  p.  29. 

Pleas,  wblch  go  to  the  evidence  upon  which  It  Is  assumed  that 
the  plainttrt  will  rely  at  the  trial,  and  not  to  breach  charged,  are 
bad,  p.  2& 
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U  How.  22-88  NotM  on  D.  8.  BeporU  I 

Cited  and  foUowed  in  Chrlaty  v.  Scott,  14  How.  2S8,  14  I..  408, 
holdlns  pleas  bad  where  they  would  be  appropriate  objectloiu  to 
plBlntlirs  tlUe  at  trial 

Batopp*]. —  SnreUea  as  well  as  principal  are  estopped  (rom  setUiis 
ap  tbe  fraud  of  tbe  principal  for  tbe  purpow  of  disprovlns  tb*  evi- 
dence of  bla  ludebtedsew,  p.  80. 

Cited  and  followed  in  Cbicago  v.  Gage,  OD  IlL  680v  Kt  Am.  Bep. 
JM,  holding  sureties  concluded  from  abowing  tbat  amount  appearing 
as  treasury  balance!  were  fictitious.  See  note  discussing  this  aab- 
Ject  in  37  Am.  Rep.  236,  8  Am.  St.  Bep.  7S0,  ID  Am.  Bt  Bep. 
810.    See  note;  collecting  caaee.  In  63  Am.  St  Bep.  328. 

DisUngulBbed  in  Supreme  Oouncll,  etc.  t.  CsbusI^,  etc,  Oo.,  68 
Fed.  EtS,  M,  22  U.  B.  App.  439,  boldlng  defendant  not  estopped  to 
siiow  wbeu  Items  cbat^ed  against  principal  were  received. 

BstoppeL — Wliere  returns  by  tbe  principal  cover  transactlou 
tbat  occurred  prior  to  tbe  time  of  glvins  tbe  t>ond  upon  whicb  tber 
were  Uable,  sureties  are  not  estopped  from  deurlog  such  retunu, 
p.  SO. 

Cited  and  followed  In  Supreme  Council  Catbotic  Knights  t. 
Caanaltj  Co.,  63  Fed.  H,  22  U.  B.  App.  438,  boldlng  defendant  not 
estopped  to  ebow  wben  Items  cbarged  against  principal  were 
received.  See  note  dlscuBBlng  this  subject,  in  37  Am.  Bep.  23It,  8 
Am.  St.  Rep.  750,  10  Am.  St  Bep.  HiQ. 

A  general  demuner  Is  bad  If  one  of  tbe  several  pleas  demurred 
10  Is  a  good  bar  to  tbe  action.  In.mcli  a  case,  Judgment  is  prop- 
il;  reudered  against  tbe  plaintiff,  pp.  80,  31. 

Cited  and  followed  In  Wbltenack  v.  Pbiladelpbla  B.  R.,  67  Fed. 
.11)2,  ovemiUng  general  demurrer  to  eeveral  pleaa,  wbere  one  U 
Bood. 

Judgment  —  Joint  obligation. —  In  Mlaalsslppi,  wbere  an  action 
\a  brought  upon  a  Joint  note  or  bond,  separate  Judgments  may  be 
iHken  against  the  several  defendants,  or  Judgments  to  be  taken 
iigainst  some  of  the  defendants  and  tbe  proceedings  disconUnned  as 
to  others,  p.  31. 

Cited  and  followed  In  Coffee  v.  Bank  of  Tennessee,  IS  How.  189, 
14  L.  107,  affirming  Judgment  against  one  Indorser  In  suit  success- 
fully  demurred  to  aa  to  all  others. 

Judgment  —  Appeal  and  error. —  Judgment  entered  against  two 
out  of  three  Joint  defendants,  without  disposing  of  the  case  as  to 
tbe  third,  la  irr^ular  and  not  final,  and  Supreme  Conrt  will  diamlas 
the  writ  of  error  or  appeal,  for  want  of  Jurisdiction,  and  remand 
case  to  court  below  for  further  proceedings,  pp.  SI,  32. 

Cited  and  followed  in  Holcombe  v.  McKuslck,  20  How.  554,  Ut 
L.  1021,  refusing  to  review  Judgment  wbere  material  allegations  la 
repUcatlon  remain  undlapoaed  of;  Horborst  v.  Hambarg-Amerlcaa. 
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etc,  Co.,  14S  U.  S.  284,  87  L.  444,  13  8.  Ot.  B90,  dlsmlsslDC  appeal 
wbere  record  sbows  suit  atlll  pending  against  co-defendanL  Oted, 
arfaendo,  in  Commonwealth  t.  Foster,  122  Mass.  322,  23  Am.  Bep. 
SSO,  holding  JadgnieDt  and  sentence  npon  one  count  In  Indictment, 
disposed  of  others. 

Diatingnlsbed  in  Potter  v.  Beal,  50  Fed.  868,  6  U.  S.  App.  46,  hold- 
ing order,  directing  disposal  of  papers  where  salt  still  pending,  ap- 
pealable;  Standley  v.  Roberts,  B9  Fed.  839,  Ifl  D.  B.  App.  407,  allow- 
ing appeal  from  order  dismissing  interpleaders  from  snlt.  tboogh 
original  suit  still  pending:  Salmon  v.  Mills,  66  Fed.  33,  27  U.  B.  App. 
732,  holding  orders  dissolving  attachment  and  Judgment  In  favor 
of  Interpleader,  appealable. 

MlscellaneoQB. —  Mlsdted  In  Boss  v.  Comstock,  88  N.  T.  22.  to 
point  that  demurrer  lies  to  general  issue  pleaded  argumentadvely. 

11  How.  33-17,  18  L.  593.  OAKEY  v.  BENNETT. 

Bankrapt  laws. —  Where  the  proceedings  in  bankruptcy  are  regu- 
lar and  bona  fide,  the  property  of  the  Itankrupt  within  the  Jurlsdlc- 
Hon  of  the  United  States  t>ecomeB  vested  In  the  assignee,  pp.  43,  44. 

DlBttngulshed  In  Hampton  v.  Kooae.  22  Wail.  276,  22  L.  7C8,  11 
Banb.  Reg.  478,  holding  decree  of  bankrnptCT  did  not  pro  Cacto 
take  away  bankrupt's  right  to  redeem  property;  Ewlng  v.  Van 
Wagenen,  e  Wash.  St  47.  82  Pac.  1011.  holding  property  of  bank- 
rupt vested  In  receiver  as  soon  as  appointed. 

Bankruptcy. —  A  statutable  conveyance  of  property  can  have  no 
effect  outside  of  tlie  Jurisdiction  ulthln  which  the  property  Is  situ- 
ated, save  that  effect  which  the  comity  of  nations  gives  It  Hence 
an  asslenment  under  the  bankrupt  laws  of  the  United  States  does 
Dot  of  itself  pass  title  to  any  property  situated  within  a  foreign 
State,  each  as  Texas,  before  Its  admiSBlon  to  the  Union,  pp.  44,  46. 

Ctted  and  foUowed  In  Security  Trast  Co.  v.  Dodd.  173  U.  8.  S29, 
19  8.  Ct  tS46.  holding  assignee  of  Minnesota  corporation  took  such 
title  to  property  In  Massachusetts  as  UasSBcbusettB  courts  chooea 
to  respect;  In  re  Bugtee.  4  Fed.  Cas.  610,  9  Bank.  Reg.  262,  hold- 
ing assignee  In  bankruptcy  might,  under  comity  of  nations,  take 
property  sltoated  In  foreign  State:  Goodsell  v.  Benson.  18  E.  1.  ffl2, 
holding  debt  not  discharged  by  bankruptcy  proceedings  In  Bngland; 
Bamett  v.  Pool,  23  Tex.  520,  holding  title  acquired  by  purchaser  not 
enforceable  against  property  In  foreign  State.  Approved  In  Mosehy 
V.  Burrow,  S2  Tex.  404,  holding  receiver  Incapable  of  acting  as  sncli 
outside  of  Jurisdiction  of  court  appointing  him. 

Every  convoyanco  of  real  property  must  be  governed  by  the 
laws  of  the  State  within  which  It  Is  situated,  p.  46. 

Cited  and  followed  in  Doyle  v.  McGuire,  38  Iowa,  418,  holding  rule 
applicable  to  rights  of  parties  and  capacity  to  contract  with  refai^ 
ence  to  landsi  Steevens  v.  Earlee,  25  Mlcli.  42,  holding  bankrapt  «»• 
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Utlsd  to  mlflue  of  propertj  after  all  debts  paid;  Barnett  t.  Potd,  SB 
Tex.  629,  holding  title  did  not  paaa  where  coDTerance  not  made  in 
G<»ifoniilty  to  laws  of  Btate  where  propertj  situated. 

Baakraptcr. —  Any  title  to  property  sltnated  wltbont  tlw  Jnrl*- 
dlctloD  of  the  Dnlted  States,  given  by  assignee  In  bankruptcy,  would 
tie  taken  subject  to  the  rights  of  the  creditors  of  the  State  wlUUa 
wblcb  the  property  was  sltnated,  p.  45. 

11  How.  47-62,  18  L.  6W,  UNITED  BTATBB  T.  ODILLOU. 

A  neutral,  residing  In  a  hostile  country,  throws  off  the  faostUa 
character  Impressed  upon  him  and  his  property  when  he  leaves 
snch  belligerent  country.  From  stich  time  he  Is  entitled  to  the  rights 
and  privileges  of  a  neutral,  p.  60. 

Olted,  arguendo,  In  United  States  v.  One  Hundred  Barrels  of  Ce- 
ment, 27  Fed.  Cas.  294,  boldtng  Confederate  subject  estopped  from 
denying  lawfulness  of  captures  on  high  sea. 

The  pcopwrty  of  a  neutral  Is  not  Uable  to  condemnation  when 
■uch  neutral  bad  not  knowledge  that  the  vessel  upon  which  be  had 
embarked  was  going  to  attempt  to  break  the  blockade,  pp.  61,  62. 

Distinguished  in  The  Hiawatha,  Btatchf.  Pr.  20,  F.  O.  6,401.  con- 
demning vessels  which  left  port  after  period  of  exemption. 

11  How.  63-104,  18  L.  600,  UNITBD  BTATBS  V.  BOISDOBB. 

Contracts. —  A  written  appllcadon  made  to,  and  the  grantlnf  of 
such  application  by  the  government.  In  an  Instrument  containing 
restrictlonB,  constitute  but  one  contiact,  and  the  facts  cedted  therein 
must  be  taken  to  be  true,  p.  87. 

Cited  and  followed  In  Glenn  v.  United  States,  18  How.  256,  14 
L.  135,  Hemp.  400,  F.  G.  5,481,  stlpulaUon  In  contract  taken  as 
true. 

Contracts  are  to  be  construed  according  to  the  laws  and  with 
reference  to  usages  and  customs  of  the  place  where  and  when  made, 
p.  88. 

Spanish  grants. —  Federal  courts  Bitting  in  equity.  In  passing  upon 
die  validity  of  a  grant  claimed  under  Spanish  authority,  will  con- 
elder,  whether  under  the  rulee  and  laws  of  Spain,  the  conscience 
of  the  king  it  so  affected  as  to  make  him  a  trustee  for  the  claim, 
ant,  and  to  bold  the  land  so  claimed  as  charged  with  an  equity  as 
amounting  to  a  severance  of  It  from  the  public  domain,  p.  88. 

Spanish  surraj. —  The  uniform  method  of  surveying  Spanish 
Goucesslons  was  to  establish,  first  a  front  line,  and  then  from  each 
comer  of  said  front  line,  to  run  lines  perpendicular,  p.  90. 

Brldenoe. —  It  has  been  the  uniform  practice  of  the  Federal  courts 
to  hold  a  deposition,  certified  to  by  the  surveyor-general  of  a  Span- 
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iBh  province,  uid  stating  that  the  laod  coatained  In  the  coDcesslMi 
waa  at  "  the  place  granted,"  prima  facie  true,  p.  flL 

^lanlah  grants. —  If  the  IdenUtr  ot  land  claimed  under  a  Span- 
lab  grant  cannot  be  fixed,  the  courts  have  no  authority  to  exercise 
poUtlcal  Jurisdiction  hg  decreeing  a  surrer  of  land  claimed  at  ran- 
dom, p.  88. 

Cited  and  foUowed  in  Mnse  t.  Hotel  Co.,  68  Fed.  640,  644,  court 
refnslng  to  set  aside  land,  where  grant  vague  and  uncertain. 

Spanish  grant — Where  a  grantee  of  a  gratuitous  concession 
made  by  the  Spanish  government  for  the  purposes  of  cultlvatloa, 
falls  during  the  existence  of  the  authority  of  such  government,  and 
In  accordance  with  the  terms  of  his  concession,  either  to  Identify 
the  land  granted,  or  having  Identified  It,  fails  to  take  possession  of 
it,  no  equity  rests  upon  the  Federal  government  requiring  the  en- 
forcement of  such  Inchoate  claim,  p.  96. 

Olted  and  followed  In  Lecompte  v.  United  States,  11  How.  128,  13 
L.  683,  refusing  to  affirm  title  under  defective  Spanish  grant,  where 
proof  of  occupation  inaumclent;  United  States  v.  Simon,  12  How. 
484,  la  L.  1056,  refusing  to  confirm  title  to  land  where  grantee 
performed  no  act  of  occupation;  Olenn  v.  United  States,  13  How. 
258,  2Sa,  14  L.  136,  137,  Heinp.  408.  464,  F.  O.  5,481,  refusing  to 
confirm  claim  where  conditions  of  occupation  and  cultivation  not 
complied  with;  I^Auterive  v.  United  States,  101  U.  S.  TOT,  25  L. 
871,  refusing  to  confirm  title  where  Its  location  and  extent  cannot 
be  determmed;  Muse  t.  ArUngtou  Hotel  Co.,  68  Fed.  641,  643,  947. 
refusing  to  confirm  Spanish  grant  where  there  wss  a  total  failure 
to  fulfill  conditions.  Approved  in  dissenting  opinion,  Fremont  v. 
United  States,  17  How.  G68,  570,  16  L.  250,  251,  majority  holding 
acts  of  grantee  sufficient  to  confirm  title;  Gunn  v.  Bates,  6  Oal.  270, 
holding  title  recognised  by  Federal  government  not  liable  to  at- 
tack from  Intruder. 

Distinguished  In  Fremont  v.  United  States,  IT  How.  556,  16  L. 
245,  confirming  title  to  land  under  Mexican  grant;  United  States 
V.  Beading,  18  How.  13,  10  L.  296,  conflrmlng  grant  where  evidence 
sufficient  excuse  for  non-compliance;  New  York  Indians  v.  United 
States.  170  U.  S.  IT.  42  L.  933,  18  S.  Ct  534,  holding  title  to  lands 
not  forfeited  for  failure  to  take  possession;  Vandersllce  v.  Hanks, 
S  Oal.  42,  holding,  where  land  sufficiently  described,  fallnre  to  sur- 
vey no  forfeiture. 

UlBcellaneons.—  Cited  Inddeutally  In  United  States  v.  Moore,  U 
How.  224,  13  L.  964,  holding  grantees  of  United  States  necessaiy 
parties. 

11  How.  104-114. 18  L.  62S,  BLANO  T.  ZAFAYBITB. 

Spanish  grants. —  Where  the  record  does  not  show  an  order  vt 
snrvey,  nor  either  of  those  documentary  papers  Informally  given  I7 
the  intendants-general  of  Spain  when  grants  of  land  were  made. 
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BOtfalDg  ezlets  npOD  trblcli  a.  title  conld  be  enlarged  In  tmtot  at  tba  , 
dmbnast,  pp.  113, 114. 

Glted  and  followed  In  Tandersllce  t.  Hanks,  S  OaL  42,  and  Tjt- 
compte  T.  United  States,  11  How.  128.  18  L.  833,  botb  tioldlnx  that 
wbere  there  was  no  surrey  of  the  lands  prior  to  the  acquirement  of 
the  BOYerelgnty  b7  the  United  States,  grants  could  not  be  malD- 
talned. 

Distinguished  In  Michigan,  etc.,  Co.  v.  Bust,  168  U.  8.  604,  42  I.. 
SBO,  18  S.  Ot  213,  holding  the  acceptance  of  a  snrrer  by  the  offlcw 
charged  b^  Congress  with  that  duty  is  conclusive. 

Louisiana  jfranta. —  The  act  of  Mar  11,  1820,  to  coiUlnn  co^ 
tain  claims  to  Louisiana  lands,  Included  within  a  report  bjr  cotnmla- 
elonets  recommending  snch  action,  did  not  conQnn  a  claim  Inserted 
In  the  report  claesed  among  claims  which  had  already  been  con- 
firmed, though  In  point  of  fact  tbla  claim  had  not  then  been  con^ 
firmed,  p.  114. 

Cited  and  followed  In  GrltTon  t.  Blanc,  12  La.  Ann.  0,  holding  de- 
fendaof  8  title  bad  been  declared  InraUd  bj  the  Supreme  Court  o( 
the  United  States. 

11  How.  XllUSO,  IS  L.  627,  LBOOMFTB  V.  UNITED  STATES. 

Spanish  grants. —  A  request  for  a  grant  to  Include  the  Pralrl« 
Llanacoco  is  not  sufficient  to  warrant  the  assumption  that  the 
prairie  should  occupy  the  center  of  the  grant,  pp.  125,  126. 

Cited  and  followed  In  Muse  t.  Arlington,  eta,  Co.,  68  Fed.  041, 
collecting  cases  and  holding  grant  referring  to  "  hot  springs  "  can- 
not be  conBtnied  as  one  of  which  they  are  the  center. 

BpanlBh  grants. —  The  claimant  must  Bhow  the  specific  Umlts  of 
the  grant,  wti,ereby  a  definite  parcel  of  land  was  severed  from  the 
public  domain,  p.  127. 

Distinguished  In  Vandersllce  t.  Hanks,  S  CsL  42,  holding  under 
Mexican  grant  land  ^as  described  by  specific  bouDdariea  and  deed 
accompanied  by  a  diagram;  D'Auterlve  v.  United  States.  101  U.  S. 
707,  25  L.  871,  holding  if  survey  was  not  made  the  claimant  moat 
establish  his  boundaries  by  other  evidence. 

Spanish  grants. —  A  request  to  the  Spanish  lieu  tenant-go  vemor  of 
Nacogdoches  conceded  by  him  with  an  order  to  tlie  procurador  del 
comun  to  place  the  petitioner  In  poBsesalon  of  certain  land  If  It  could 
be  done  without  prejudice  to  the  rights  of  third  persoas.  not  fol- 
lowed by  any  action  of  the  proper  officer  to  put  the  grantee  la 
possessloD  nor  by  any  survey,  the  calls  in  the  concession  being  too 
vague  to  identify  the  particular  tract  and  possession  being  taken 
only  of  a  very  small  part  of  the  property  embraced  In  the  concessloo, 
did  not  constitute  a  grant  as  against  the  sovereign  title  at  tbo 
United  States,  pp.  12S,  13a 
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OtteA  wltb  approval  In  dlBeendng  opinion,  Fremont  t.  United 
States,  17  How.  57S,  IS  L.  263,  majoritr  hoiaing  a  Mexican  grant 
made  subject  to  the  approbatloa  of  the  most  excellent  depart- 
mental asKmbl^  was  a  grant  In  presentl;  United  States  v.  Oastlllenv 
2  Black,  Sas,  IT  Lk  486.  dlasentinE  opinion,  majority  boldlng  tbc 
srant  examined  Invalid  on  other  gronnds. 

11  How.  iai-142, 13  L.  634.  McCOY  t.  RHODES. 

Xqnltj  pleading. —  An  answer,  whlcb  admlta  tbe  fact  cha^ad  In 
a  bill,  that  land  was  entered  In  the  name  of  the  respondent,  bat 
allegea  It  was  paid  tar  wltb  money  oC  a  third  person.  Is  not  evidence 
of  tblB  last-named  fact,  pp.  140,  141. 

Olted  and  followed  In  R«ld  t.  McCalUeter,  49  Fed.  17,  11  Saw^. 
8S,  explaining  and  applying  the  doctrine  of  the  principal  case. 

Hotartea  public. —  In  Louisiana  a  notarial  act  concerning  immov- 
able property  has  no  effect  on  tbe  rights  of  third  persona  until  re- 
corded in  the  proper  office,  p.  141. 

11  How.  142-168,  18  L.  638.  McGILL  T.  ARMOUR. 

Satatea  of  decadents. —  Louisiana  probate  practice  reviewed,  pp. 
162,  168. 

Sxeeotoni  and  administrators. —  An  action  at  law  will  not  lie 
in  the  Olrcnit  Court  of  the  United  States  for  Louisiana,  to  recover 
a  Judgment  de  bonis  proprlls  against  an  admlnlgtrator,  founded  on 
a  debt  of  the  Intestate,  and  alleging  maladministration  or  what 
would  amount  at  the  common  law  to  a  devastavit  p.  168. 

Cited  and  followed  In  Union  Bank,  etc.  v.  Jolly,  18  How.  60T,  IS 
L.  474,  and  United  States  v.  Halley,  2  Idaho,  30,  8  Pac.  264,  both 
collecting  cases,  and  holding  that  In  ^fasee  In  the  United-States  courts 
the  practice  la  regulated  by  the  laws  In  force  in  the  States  or 
territories  wherein  such  suits  are  pending;  Tonley  v.  Lavender,  27 
Ark.  201,  holding  Judfrment  at  law  against  administrator  conM  not 
be  enforced  except  through  Probate  Court 

11  How.  164-168,  13  L.  648.  UNITED  STATES  V.  HOBOAN. 

A  bill  of  exeeptiona  on  tustrnctlons  to  Jury  not  showing  the 
material  facts  on  which  the  Instructions  rest  Is  defective,  p.  1S8. 

Olted  and  followed  In  New  York,  etc,  R.  R.  v.  Madison,  123  U.  & 
627,  81  L.  260,  8  8.  Ot.  247,  holding  proof  of  the  facta  which  make  tbe 
charge  erroneous  must  be  distinctly  set  forth;  United  States  v.  Win- 
gate,  44  Fed.  181,  holding  where  evidence  la  not  preserved  in  the 
btn  error  cannot  be  predicated  upon  it 

A  aelleetor  of  enatoms  cannot  exempt  himself  from  a  charge  bj 
showing  that  the  money  received  by  bim  in  payment  at  duties,  was 
couiterfeit    That  was  his  risk,  p^  Ufli 
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OoontarfMt  mtm.*j.—  An  attempted  paynMDl  tal  ewiaf  m 
■noiMT,  as  cub,  la  In  law  no  payment,  p.  IfiQ. 

See  note  on  rorged  Bank  Notei.  0  Am.  Dec  IIS. 

n^aanry  noteo,  after  cancellation  and  before  toanainlgilon  to 
the  treaHnry  department.  In  tbe  bands  of  tbe  collector,  If  not  re- 
garded as  money,  are  etlll  valuable  as  Toncbers,  pp.  100,  161. 

Prladpal  and  agent. —  Wbere  collector  of  cnatoma  Mnt  a  bundle 
of  cancelled  treasury  notes  to  tbe  post-office  by  his  accaitomed  aer- 
rant  and  snch  notes  were  lost  or  stolen  before  reacblng  tbe  poM- 
offlce  the  collector  must  snfCer  tbe  loss,  since  tbe  agent  was  his  and 
not  the  servant  of  tbe  treasury  department,  p.  161. 

Oited  and  followed  In  State  t.  Newton,  S3  Ark.  282,  boMtng 
State  treaanrer  and  bla  bondsmen  liable  for  official  condnct  of  his 
deputy. 

A  recelTar  of  public  moneya  recelvee  them,  not  as  bailee  but  aa  a 
collectlDg  officer.  If  tbe  money  Is  In  any  sense  a  bailment  It  la  that 
of  a  carrier  to  transmit  It  to  the  treasnry,  hi  d<dng  which  he  la  not 
exonerated  by  ordinary  diligence,  but  must  answer  for  losses  by 
larceny  or  even  robbery,  p.  162. 

This  holding  has  been  extenstvely  affirmed  and  relied  upon  by 
the  citing  cases:  United  States  v.  Keebler,  0  Wall  88,  19  L.  076, 
holding  Tolnntary  payment  of  public  money  to  creditor  of  United 
Btates  not  a  defense  to  suit  on  bond;  United  States  t.  Bosbyahdl. 
78  Fed.  018.  holding  sureties  liable  for  bullion  receipted  for  thongh 
vaults  remained  unopened  during  Incumbency;  United  States  v. 
Bryan.  82  Fed.  293.  B.  C  00  Fed.  474.  both  holding  sureties  liable  for 
funds  embeszled  by  civil  service  post-office  clerk;  State  r.  Honaton. 
78  Ala.  BSl.  M  Am.  Rep.  60.  holding  that  tax  collector  Is  held  to  the 
highest  degree  of  care  and  diligence  In  keeping  of  public  money; 
Gartley  v.  People,  24  Colo.  157,  49  Pac.  272.  holding  sureties  liable 
for  money  deposited  In  solvent  bank  which  subsequently  failed: 
Ansley  v.  Harris,  22  Ga,  618.  holding  ball  bond  payable  to  sheriff  In 
effect  payflble  to  plnlntlfT;  Sbelton  v.  State,  53  Ind.  333.  hold- 
ing State  cannot  recover  Interest  earned  by  public  money  loaned 
by  treasurer;  Taylor  v.  Morton.  37  Iowa.  553,  holding  treasurer 
liable  for  moaeys  paid  to  blm  and  not  relieved  by  theft  of  a  portion; 
Perley  v.  Muskegon,  32  Mich.  140,  20  Am.  Sep.  G42,  collecting  cases, 
and  boldlng  under  statute  liability  of  county  treasurer  la  absolute; 
Hennepin  v.  Joues.  18  Minn,  206,  boldlng  liability  of  county  treasurer 
Is  absolute  fact  that  money  Is  stolen  does  not  exonerate  blm ;  State  t, 
Powell,  67  Mo.  397, 20  Am.  Rep.  614.  boldlng  township  treasurer  liable 
for  school  funds  tost  through  insolvencv  of  bank;  Mississippi  Co.  v. 
Moore,  74  Mo,  417,  41  Am.  Rep,  824,  holding  treasurer  liable  tor 
loss  of  funds  through  bank's  failure:  Jefferson  Co.  v.  Linebergn,  S 
Mont  242,  86  Am.  Rep.  466,  boldlng  county  treasurer  Uabls  for 
money  taken  from  safe  furnished  by  countr;  New  Provldeace  v. 
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HcBachron,  SS  N.  J.  L.  312.  holdluc  collector  liable  (or  money 
stolen  wltbout  his  faalt;  TlUlnghaBt  v.  Merrill,  161  N.  T.  143,  56  Am. 
St  Rep.  6ie,  4S  N.  B.  377,  34  L.  B.  A.  682.  holding  snretleB  Uable  tor 
scbool  moneye  lost  without  fault  of  dlsbttrain^  officer;  Wilson  v. 
Wichita  Co.,  67  Tex.  649,  4  B.  W.  68,  holding  refusal  of  former 
conntr  treaenrer  to  deliver  money  to  hla  succesBor  a  breach  of  hli 
bond;  Marx  v.  Parker,  »  Wash.  47S.  43  Am.  St  Rep.  852,  37  Pac  076, 
holding  funds  deposited  In  Individual  account  of  public  officer  not 
snbject  to  garnishment  See  note  on  llablUtr  of  pnbUc  officiate,  67 
Am.  Dec.  366. 

DlBtlDgulsbed  In  United  States  t.  Thomas,  16  WaU.  363.  21  L.  M, 
dissenting  opinion,  majority  holding  receiver  of  public  money  ex- 
cneed  If  prevented  from  rendering  It  by  pubUc  enemy;  United  States 
V.  Adams,  11  Sawy.  106,  24  Fed.  850.  holding  surety  not  responsible 
for  condnct  of  principal  beyond  scope  of  undertaking;  Healdsbnrg  t. 
UnlUgan,  IIS  CaL  216,  46  Pac  839,  SS  L.  R.  A.  464,  holding  sureties 
relieved  on  proof  that  money  was  taken  by  robbery  from  city  treas- 
urer; Cumberland  v.  Pennell,  69  Me.  S69,  871,  31  Am.  Rep.  290,  291, 
all  holding  violent  robbery  of  money  held  by  county  treasurer  valid 
defense  on  official  bond;  Livingston  v.  Woods,  20  Uont  98,  49  Pac. 
439,  holding  where  treasurer  was  obliged  by  law  to  keep  funds  on 
deposit  be  was  not  liable  for  failure  of  bank;  People  v.  Faulkner, 
lOT  N.  T.  483,  14  N.  B.  417,  holding  surrogate  not  absolutely  re- 
sponsible for  money  of  private  Individuals;  State  v.  Copeland,  96 
Tenn.  302,  64  Am.  St  Rep.  813,  34  3.  W.  428,  31  L.  B.  A.  84S,  hold- 
ing public  officer  not  debtor  nor  special  bailee  but  trustee;  State  v. 
Gramm,  52  Pac.  640,  40  L.  R.  A.  698  (Wyo.),  relieving  treasurer 
or  loss  through  failure  of  bank. 

Official  bonds. —  Dpon  failure  to  transmit  cancelled  treasury  note* 
to  the  department  a  collector  of  customs  is  liable  on  his  bond  for 
any  actual  damage  sustained  by  the  government  from  their  loss, 
though  they  were  stolen,  and  he  used  due  diligence  In  thdr  custody, 
pp.  161,  162. 

Damagea. —  The  amount  of  damages  to  the  government  and  con- 
sequent liability  of  sureties  on  bond  of  customs  collector  for  loss  of 
cancelled  treasury  notes  Is  a  question  of  fact  to  be  determined  by  a 
Jury,  p.  162. 

Cited  and  tollowed  in  United  States  v.  Dashlel,  4  Wall.  186,  IS  li. 
,321,  holding  loss  of  public  money  by  officer  without  fault  does  not 
discharge  sureties.  See  note  on  extent  of  liability  of  public  officials, 
ST  Am.  Dec.  868. 

11  How.  163-164,  IS  L.  647.  OBUmDB  ▼.  UNITDD  STATEIS. 

Appeal  and  enor. —  No  appeal  Ilea  trova  a  decree  of  a  Olrcait 
Court  on  an  InformatloD  for  a  forfeiture  of  a  veaoel  wUch  has  be^ 
sold,  by  order  of  the  conrt,  (or  the  mm  of  |8S0,  though  the  partlea 
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BCre«d  on  the  racord  Its  true  claims  exceed  12,000;  for  tbe  money  la 
tbe  reglatry  It  ta  the  onlj  matter  lo  controTersf,  p.  161. 

Cited  and  followed  In  Merrill  v.  Petty,  18  WalL  US,  21  L.  001. 
holding  right  of  appeal  not  affected  by  damages  laid  tn  anothei 
action. 

DlBtlnKalstied  In  United  States  t.  Shaw,  30  Fed.  434,  8  L.  B.  A. 
288,  holding  the  atatutory  limitation  as  to  amount  does  not  iwplr 
when  United  States  la  plaintiff. 

Utacell&neoua.—  Mlaclted  In  Hablch  v.  Folger,  20  WalL  7,  22  L. 
808,  to  position  that  trustees  would  be  protected  In  parment  at 
debt  adjudged  to  be  due. 
11   linW.  165  177.  13  I..  B47.  D'ARCY  v.  KETCHUM. 

Judgment. —  D'Arey  and  one  Qoselp  having  been  stiud  iu  New 
York  as  joint  debtors  In  which  suit  D'Arty  waa  served  with  pro- 
cess, Judicment  rendered  against  them,  and  ault  commenced  In  tbe 
Federal  Dtatrict  Court  In  Loulalana  against  D'Arcy  on  said  Judg- 
ment. D'Arcy  took  a  peremptory  exception  to  the  suit  In  the 
natnre  of  a  plea  nnl  tlel  record  which  plea  could  oat  have  been  made 
In  tbe  courta  of  New  Tork,  pp.  173,  174. 

Olted  and  followed  la  Frothlngbam  v.  Barnes,  9  B.  I.  4TS,  holding 
the  plea  of  nul  tlel  record  la  a  good  plea  In  bar  of  such  an  action. 

A  Judgment  against  a  person  who  has  not  been  served  with  pro- 
cess nor  had  hla  day  In  court  Is  disregarded  In  foreign  countries  and 
among  the  States  of  the  Union,  and  the  act  of  May  26,  1790,  pro- 
viding for  faith  and  credit  of  Judicial  proceedings  In  the  several 
States,  does  not  apply  to  a  Judgment  recovered  against  a  non- 
resident Joint  debtor,  without  notice  to  blm;  and  such  a  Judgment  is 
uot  entitled  to  any  faith  or  credit  out  of  the  State  in  which  It  was 
rendered,  pp.  17B,  176. 

The  citations  upon  this  point  ramify  quite  extensively  throughout 
the  aiithgritiea  pertaining  thereto,  showing  a  variety  of  applications 
of  the  doctrine  and  other  developments  of  It  by  the  la.ter  cases. 
Federal  courts  citing  cases  which  affirm  and  follow  the  syllabus 
holding  arc  as  follows:  Lafayette  Ins.  Co.  v.  French.  18  How.  406. 
IB  L.  451,  holding  where  a  corporation  la  sued  it  la  not  enough  to 
give  Jurisdiction  to  say  that  the  corporation  is  a  citizen  of  the 
State  where  suit  Is  brought:  Mason  v.  Eldred,  G  Wall.  239,  18  L.  785. 
holding  Ju<Igment  against  copartners  does  not  merge  the  original 
liability  of  copartners  not  served;  Rubber  Co.  v.  Goodyear,  9  WaU. 
810,  10  I~  589,  holding  Judgment  without  service  on  person  of  tbe 
defendant  will  not  suatain  a  bill  for  Ita  enforcement;  Public  Works 
V.  Columbia  College,  17  Wall.  fi28.  21  L.  691.  holding  wherever 
courts  of  one  State  want  Jurisdiction  their  records  are  not  enUtlR 
to  credit;  Thompson  v.  Whitman,  IS  WalL  464,  467,  460.  21  L.  900. 
001,  collecting  cases  and  holding  constttntloual  provision  as  to  credit 
does  not  prevent  Inquiry  Into  Jurisdiction  of  court  rendering  Judg- 
ment offered:  Micbaela  v.  Post.  21  Wall.  428.  22  L.  626,  holding  de. 
cree  based  on  fraudulent  petition  void  and  not  entitled  to  credit 
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HaD  T.  LumlDg,  81  U.  8.  168,  23  L.  2T4,  boldlnf  jndrmeot  agalnrt 
dlBMlred  pBTtnerBhlp  not  binding  on  non-resident  not  served;  Pen- 
noyer  v.  NeS,  95  TT.  S.  T20,  729,  24  L.  668,  B7I,  dlscusslDK  Question 
and  holding  personal  Judgment  without  TaUdlty  If  rendered  bj  State 
court  on  money  demand  agalnat  non-resident  served  by  publication; 
GroTer,  etc.,  Oo.  t.  RadcUffe,  137  U.  S.  29B,  34  L.  672,  11  S.  Ot  94, 
holding  Judgment  valid  nnder  special  laws  against  cltleen  of  another 
State  not  entitled  to  credit;  Simmons  v.  Saul,  138  n.  S.  4B9,  34  I^ 
1068,  11  B.  Ct  376,  holding  constitutional  provision  does  not  pre- 
clude Inquiry  Into  Jurisdictional  questions;  Wilson  v.  Sellgman,  144 
n.  S.  4G,  86  li.  839,  12  8.  Ct.  B42,  holding  notice  served  out  of  Stat* 
Insnfflclent  to  found  personal  liability;  Huntington  v.  MtrlU,  148 
n.  8.  685,  36  L.  1134,  13  S.  Ct.  234,  holding  whether  State  statute  li 
a  penal  law  unenf  ordble  elsewhere  to  be  determined  by  court  called 
upon  to  enforce  It;  Qoldey  v.  Morning  News,  159  U.  S.  521,  39  L.  518, 
16  S.  Ct.  660,  holding  service  on  temporarily  present  preBldent  of  non- 
resident corporation  Ineffective:  Galpln  v.  Page,  3  Sawy,  110,  F.  0. 
6,206.  holding  service  against  non-resident  can  only  affect  his  in- 
tereata  In  State;  De  Kraft  v.  Barney,  30  Fed.  Cas.  1071,  holding 
decree  of  divorce  by  default  of  non-resident  not  admisHlble  in  courts 
of  another  State;  Neff  v.  Pennoyer.  3  Sawy.  278,  F.  0. 10,083,  holding 
Judgment  on  publication  against  non-resident  not  binding  In  per- 
sonam; Holmes  v.  Oregon,  etc.,  a.  B.,  7  Sawy.  401,  9  Fed.  246.  hold- 
ing tmth  of  court's  finding  of  Jnriidlctfonal  facts  not  conclusive; 
Swift  V.  Meyers,  18  Sawy.  691,  87  Fed.  43,  holding  Judicial  sale  void 
because  return  failed  to  show  proper  service;  Graham  v.  Spencer,  14 
Fed.  606,  holding  appearance  of  non-resident  to  object  to  Jurisdiction 
Is  not  waiver  thereof;  United  States  v.  American,  etc.,  Co.,  29  Fed. 
32.  holding  to  acquire  Jurisdiction  of  non-resident  corporations  Id 
personam  every  requirement  must  be  fulfilled;  Brooks  v.  Dun,  61 
Fed.  144,''  holding  Judgment  on  constructive  service  against  non- 
resident not  upon  due  process  of  law;  Merritt  v.  American,  etc.,  Co., 
75  Fed.  818,  40  U.  S.  App.  127,  holding  Constitution  requires  only 
that  the  JudBitieiit  shall  receive  such  credit  as  It  has  where  rendered. 
State  court  citing  cases  affirming  and  relying  upon  the  syllabus  doc- 
trine are  In  part  aft  follows:  Turner  v.  Turner,  44  Ala.  460,  holding 
where  conrt  acquires  Jurisdiction  In  divorce  tt  Is  unaffected  by 
counter  decree  elsewhere;  Inglehart  v.  Moore,  16  Ark.  64.  holding 
nothing  less  than  actual  notice  or  wnlver  of  It  will  give  validity  to 
Judgment  against  non-resident:  Pickett  v.  Ferguson.  46  Ark.  192,  55 
Am.  Rep.  561.  holding  Judgment  and  decrees  void  as  to  parties  not 
lerved;  Mitchell  v.  Ferris.  6  Eoust.  (De1.>  40,  holding  court  may  In- 
quire Into  Jurisdictional  facts  of  Judgment  presented  to  It;  National 
Bank  T.  Furtlck,  2  Marv.  fDel.)  61,  42  Atl.  484.  holding  In  service  of 
n>rporatlona  prescribed  mode  must  be  strictly  followed;  Conley  v. 
Obapmaa.  74  Ga.  712,  holding  where  one  of  a  partnership  was  serrad 
Judgment  against  others  not  binding;  Beard  T.  Beard,  21  Ind.  S28; 
Vol,  V  — B 
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holding  pertonal  judgment  for  allaion;  on  cooBtructlve  service  nM; 
lUddlawork  t.  McDowell,  18  Ind.  383,  holding  foreign  Judgment  foi 
allmonj  on  pnbUcatlDn  wltbont  force  In  Indiana;  Harsher  r.  Black- 
nuuT,  20  Iowa,  ITS,  89  Am.  Dec.  623,  holding  sale  onder  trandnlent 
appearance  rold;  Melhop  t.  Doane.  81  Iowa,  406,  7  Am.  Bep.  ISt, 
tioldlng  foreign  judgment  In  rem  not  binding  In  personam  on  nn- 
■eired  lesldent;  Weaver  v.  Boggs,  38  Md.  2ai,  holding  judgment  of 
foreign  State  on  writs  returned  nihil  not  enforclble  against  dtlsen 
of  Maryland;  Phelps  t.  Brewer,  6  Cash.  306,  39T,  67  Am.  Dec.  ftO,  SO, 
holding  judgment  against  partner  not  served  non-eoforclble  outside 
of  jurisdiction;  Oarleton  t.  Blckford,  13  Qray.  606,  74  Am.  Dec  6S4. 
holding  return  of  service  may  be  contradicted  b;  parol  In  suit  on 
foreign  judgment;  Folger  v.  Columbian  Ins.  Co.,  90  Mass.  273,  M 
Am.  Dec  TSO,  holding  decree  of  New  Xork  Supreme  Court,  la  excess 
of  its  jurisdiction,  without  credit;  Bonesteel  v.  Todd,  9  Mich.  370,  SO 
Am.  Dec  B2,  holding  judgment  against  two  joint  debtors,  only  one 
being  served,  did  not  extinguish,  demand;  People  v.  Dawell,  2S  Hlcb. 
269,  holding  State  coorU  have  no  jurlsdlcUon  In  divorce  of  non- 
resident parties;  Hamilton  v.  Rogers,  67  Mich.  13S,  34  N.  W.  279, 
holding  there  can  be  no  binding  judgment  against  parties  not  actii' 
ally  served;  Latimer  v.  Union  Pacific  B.  R.,  43  Mo.  110,  97  Am.  Dec 
878,  holding  service  on  temporarily  present  officer  of  foreign  corpo- 
ration does  not  give  Jurisdiction;  Marx  v.  Fore,  61  Un.  79,  diaaentlng 
opinion,  majority  holding  fact  of  failure  of  service  proper  defense 
to  suit  OB  foreign  judgment;  Wilbur  v.  Abbot,  00  N.  B.  63;  holding 
Joint  judgment  against  two  defendants,  only  one  being  served,  is 
void;  Moulin  v.  Insurance  Co.,  24  N.  J.  L.  231,  237,  holding  corpora- 
tion  cannot  be  sued  in  State  where  It  has  no  office;  Davis  v.  Headley, 
22  N.  J.  Bq.  122,  holding  void  a  foreign  Judgment  on  title  cf  New 
Jersey  lands. 

Elsewhere  tbe  following  citing  cases  affirm  and  apply  the  syllabus 
principle:  Pennywitt  T.  Foote,  27  Ohio  St  017,  22  Am.  Rep.  850, 
holding  right  to  inquire  Into  jurisdiction  of  court  upon  Judgment 
offered  In  evidence;  Klngsborough  v.  Tousley,  BO  Ohio  8t  457,  hold- 
ing failure  of  service  competent  defense  to  action  on  any  personal 
judgment;  Frothtnghem  v.  Barnes.  9  B.  I.  476.  following  and  affirm- 
ing principal  case;  MeCreery  v.  Davis,  44  8.  C.  211,  SI  Am.  SL  Bep. 
S06,  22  8.  B.  184,  28  L.  R.  A.  061,  holding  foreign  divorce  on  un- 
fecognlsed  grounds  not  binding  on  South  Carolina  citizen;  Norwood 
V.  Cobb,  16  Tex.  603,  holding  In  suit  on  forelgc  judgment  defendant 
nay  prove  failure  of  service;  ThouvenlD  v.  Bodrtgnes,  24  Tex.  477, 
holding  where  fraud  is  alleged,  proof  of  death  of  plaintiff  before  Ii^ 
atitutlon  of  suit  is  proper;  Basley  v.  McCltnton,  83  Tex.  285,  holding 
If  record  of  Judgment  shows  it  was  rendered  without  service  It  wUl 
be  treated  as  void;  Blain  v.  Blaln.  45  Vt.  644,  holding  dismissal  of 
petition  for  divorce  for  one  of  proof  by  foreign  court  not  a  bar  to 
subsequent  salt  In  Vermont;  Bedell  v.  Scruton,  64  Vt  4%,  holding 
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dlacbuge  In  iDulvener  bj  St&te  court  no  bar  to  cUlm  of  noa- 
resident  non-partlclpatlnE  creditor;  Bowler  t.  Huston,  80  QmtL  276, 
S2  Am.  Bep.  870,  boldlns  tbat  Judgment  ol  one  State  may  have 
cflect  In  another  tbere  must  have  been  Jurisdiction  In  tlie  conrt; 
':U^niUsb  T.  Oentcml  Imp.  Co.,  38  W.  Va.  398,  46  Am.  St.  Bep.  878,  18 
8.  B.  469,  23  L.  B.  A  131,  and  n.,  holdlns  Judgment  in  sister  StaM 
wltliont  aerrlce  ot  proceas  will  be  beld  void  In  tble  State;  Stewart  r. 
NorUiem  Aaanr.  Co.,  82  S.  B.  221  (W.  Va.),  lioldiuc  foreign  court 
tias  not  power  wltliout  service  to  render  Judxmeut  on  contract  void 
under  statutes  of  State  wbere  made. 

Cited  also  in  valuable  note  on  how  Jurisdiction  la  acquired,  2  Am. 
Dec  45.  See  note  on  statutory  modlflcaUons  of  rules  as  to  Jndx> 
ments  against  partnership  or  Joint  debtors  on  service  on  due,  M 
Am.  Dec  6TS.  See  note  on  foreign  Judgments,  7S  Am.  Dec  148. 
Sm  valnable  note,  11  Am.  Rep.  438,  439,  440;  also  note  to  Wiggtna 
l^'err;  Go.  v.  Chicago,  etc.,  Co.,  3  McCrary,  613.  Cited,  witb  ap- 
proval. In  lubnscb  v.  Farwell,  1  Black,  671,  17  li.  190,  holding  jons- 
dlctlon  In  Federal  courts  not  defeated  b;  Interest  of  other  parties 
out  of  Jurisdiction;  Noble  t.  Union,  etc,  B.  B.,  147  U.  S.  178,  87  I.. 
126,  13  8.  Ct  273,  holding  a  seml-judlclal  decision  of  secretary  of  tn- 
terlor  conclnslve;  In  re  Hinds,  3  N.  B.  R.  861  (91),  12  Fed.  Oaa.  203, 
uolding  Judgment  and  execution  alone  created  no  lien  on  equitable 
Interests;  Tennr  T.  lowuseud,  9  Blatchf.  277,  F.  G.  13,832,  holding 
declaration  that  court  rendering  Judgment  wbb  one  of  general  Juris- 
diction good  on  demurrer;  In  re  Anderson,  91  Fed.  497,  holding 
United  States  marshal  executing  process  out  of  bis  district  a  tree- 
passer;  Thompson  v.  Mosely,  29  Mo.  479,  holding  party  may  amend 
by  striking  out  name  of  party;  Blaasser  v.  Haines,  62  N.  J.  I^  26, 
18  AtL  1101.  dissenting  opinion,  majority  holding  Judgment  ot  sister 
State  on  confession  binding;  Enterprise  Lumber  Ool  t.  Unnd/r 
42  AtL  1066  (N.  J.),  holding  Judgment  in  pursuance  of  stipula- 
tion of  fire  insurance  policy  valid;  Gude  v.  Dakota,  etc..  Ins.  Co.,  T 
S.  Dak.  047,  BS  Am.  St  Bep.  862,  66  N.  W.  27,  boldhig  recitals  in 
Judgment  are  prima  facie  evidence  of  facts  stated. 

Distinguished  In  Cbrletnias  v.  Itussell,  D  WsU.  801,  802,  806,  IS 
L.  478,  478,  480,  holding  where  defendant  ts  fully  served  full  credit 
must  be  given  to  judgment  against  talm;  Cheever  v.  Wilson,  9  WalL 
123,  19  L.  608,  balding  deci-ee  In  divorce  In  Indiana  equally  bind- 
lug  elsewhere;  Lamp  Chimney  Oo.  v.  Brass,  etc.,  Co.,  91  U.  8.  WX. 
23  h.  339,  balding  decree  adjudging  corporation  bankrupt  fixes  tb» 
status  In  rem;  Hartley  v.  Uonoghue,  116  U.  S.  4,  29  L.  537,  6  S.  QL 
244,  holding  Judgments  In  United  States  ore  not  re-examlnable  npon 
merits  nor  Impeachable  for  fraud  If  rendered  by  court  having  Juris- 
diction; Benand  v.  Abbott,  116  U.  S.  287,  20  L.  832,  6  &  Ct  11861 
holding  where  Judgment  against  one  of  several  Joint  defendants  Is 
vaUd  It  la  valid  for  aU  purposes;  Cole  v.  Onnnlngham,  US  U.  8.  112, 
as  L.  641.  to  8.  Ct  270,  holding  In  proper  cases  equity  courts  of  on* 
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State  may  control  persons  In  tbelr  Jurisdiction  fp 
■nita  eteewbare!  Hilton  y.  Guyot,  159  U.  B.  183,  200, 
18  S.  Ot.  ISI,  107,  collecting  cases  and  bolding  wber 
1  reatdent  appears  and  defends  want  of  Jurisdiction  cai 
be  iet  np;  Galpln  t.  Page,  I  Sawy.  330,  F.  C.  6,206,  h( 
JurlsdlctloQal  fact  coDclnslve  in  absence  of  contrary 
T.  Inaurasce  Oa,  4  Haghes,  120,  10  Fed.  706,  holding 
of  JnrtsdlcUon  to  directly  Id  Issue  Ito  deternitDaU<: 
Judicata;  Walker  v.  Oronktte,  40  Fed.  136,  holding  c 
caanot  be  made  on  domestic  Judgment  by  way  of  rei 
Alklre  Grocery  Co.  v.  RIchesIn,  91  Fed.  88,  bolding 
had  bis  day  In  court  be  cannot  complain  of  Ite  Jurlsdl 
Pennywlt,  25  Ark.  161,  holding  In  attachment  of  pi 
resident  owners  conrta  have  Jurisdiction  of  It;  Gilles] 
dal,  etc.,  Ins.  Co..  12  Gray,  202,  71  Am.  Dec.  744,  bo 
against  Insurance  company  supported  by  service  in  s 
Cofrode  v.  Circuit  Judge,  7B  Mich.  S46.  44  N.  W.  627. 
dissenting  opinion,  majority  holding  where  non-resld 
residents  who  voluntarily  appeared  Jurisdiction  wi 
Harker  t.  Brink,  24  N.  J.  L.  S49.  holding  defendant 
complain  of  failure  to  serve  co-dcfendanta;  Swift  t.  S 
88  Am.  Dec.  465,  holding  defendant  served  in  original 
not  bave  original  cause  of  action  reexamined  In  i 
Rogers  r.  Bums,  27  Pa.  St  B27,  holding  foreign  Judgi 
able  on  ground  that  attorney  had  not  warrant  to  Inatl 

U  How.  177-184,  IS  L.  653,  HORTSMAN  t.  HENS 
Bllla  and  notes. —  The  drawee  by  accepting  the  1 
handwriting  of  the  drawer  but  not  of  the  tndorsers,  i 
Blllfl  and  notes. —  The  holder  Is  bound  to  know  tb 
dorsemente  Including  that  of  payee  are  In  the  hand 
respective  parties  or  were  duly  authorized  by  them, 
them  Is  forged,  be  cannot  recover  against  the  accepto 
forged  name  was  on  the  bill  at  the  time  of  the  accc 
has  received  the  money  from  the  acceptor,  and  the  f( 
wards  discovered,  he  will  be  compelled  to  repay  It.  p. 
Cited  and  followed  In  Mills  v.  Barney.  22  Cal.  249, 
ties  of  Indoraers  the  same  on  certificates  of  deposit  t 
notes;  Rogers  v.  Ware,  2  Neb.  SI,  52,  holding  bolde 
Bhow  genuine  Inducement  by  payee  before  he  can  rec 
Co.  v.  Bank.  60  N.  H.  446.  holding  drawee  paying 
forged  Indorsementa  may  recover  from  him.  See  noti 
365.  See  note  on  recovery  of  money  paid  on  forged 
17  Am.  St  Bep.  898.  Approved  in  Matthews  v.  Mass 
Bank,  1  Holmes.  405,  F.  0.  9,286,  bolding  cashier  hi 
thority  to  sign  for  bank. 
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BUlB  Mtd  noU*. —  The  acceptor  Is  presumed  to  accept  upon  fnndi 
of  Uie  dnwer  In  hla  hande,  and  he  !■  precluded  by  his  acceptance 
tnm  averring  the  coDtrary  in  a  salt  bronsht  asalnst  him  hj  the 
balder,  pp.  ISS,  184. 

Otted  and  rollowed  In  GllUUn  r.  Hyers,  31  III.  S28,  holding  ae- 
ceptance  of  bill  admlte  that  It  was  drawn  on  fonds  of  drawer. 

Bllla  and  notes. —  Whenever  the  drawer  of  a  bill  Is  liable  to  th« 
holder,  the  acceptor  la  entitled  to  a  credit  U  he  payB  the  money,  and 
he  Is  bound  to  pay  upon  bis  acceptance,  when  the  payment  wlU 
entitle  him  to  a  credlf  lo  bis  account  with  the  drawer,  notwithstand- 
ing the  drawer's  insolvency,  so  if  the  drawer  pats  the  bill  in  circula- 
tion, bearing  a  forged  Indorsement  of  payee's  name,  the  drawee  ac- 
cepting and  paying  a  bona  flde  holder,  cannot  recover  back  the 
money  paid  him,  but  can  charge  tbe  amonnt  of  the  bill  against  the 
drawer,  p.  184. 

Olted  and  followed  In  Burgese  v.  Northern  Bank  of  Kentucky,  4 
Boah.  604,  holding  if  party  to  bill  negotiated  wttb  forged  indorse- 
ment in  name  of  payee  he  Is  estopped  to  deny  Its  genuineness.  Sea 
note  on  recovery  of  money  paid  on  forged  tndoraementa,  17  Am.  Bt 
Bep.S&8. 

Appeal  and  error. —  Where  a  decision  upon  one  point  determlnea 
an  appeal  the  court  will  not  consider  other  points  indnded  la  th« 
record,  p.  184. 

11  How.  IKi,  13  L.  657,  BBVINS  v.  RAMBAT. 

^peal  from  an  action  at  law  will  be  dismissed  when  taken 
to  Supreme  Court  by  appeal  Instead  of  writ  oC  error,  p.  186. 

Olted  and  followed  in  United  States  v.  Hmholt,  106  D.  B.  416,  26 
Ia  1076,  holding  Information  for  forfeiture  under  revenue  laws  can- 
not be  taken  up  on  appeal;  Muhlenberg  County  v.  Dyer,  es  Fed.  836, 
81  U.  S.  App.  109,  holding  application  tor  mandamus  only  reviewable 
on  writ  of  error;  Waterman  v.  Bailey,  111  Mich.  678,  69  N.  W.  UIO. 
iioldlng  all  requlremcntB  of  statute  governing  appeals  are  Jurlsdlc- 
tionai;  Chicago,  etc.,  R.  R.  v.  Headrtck,  49  Neb.  287,  68  N.  W.  480, 
iioldlng  appeal  lies  only  where  conferred  by  statute. 

11  How.  185-804.  13  U  6S7.  LEAGUE  T.  DB  ^OUNO. 

Texas  bead-right  land  laws    reviewed,  pp.  200,  201. 

Texas  head-right  lands. —  The  Constitution  of  1846,  adopted  pr» 
viouB  to  admission  of  Texas  as  a  State,  declared  fraudulent  cer- 
Ufi(]ates  void,  but  the  limitation  was  extended  to  July  1,  1S47,  pp. 
200,  201. 

Realhrmed,  Herman  v.  Fhalen,  14  How.  79,  14  L.  836.  Olted  and 
followed  In  Hamilton  v.  Avery,  20  Tex.  634.  Peck  t.  Hoody,  2S  Tex. 
DS,  and  Durrett  v.  Crosby,  28  Tex.  695,  all  holding  govemmant  nmr. 


,.  Google 


tl  How.  18e-2M  Notea  on  U.  S.  Reports. 

to  dataet  frandi,  nqnlrc  holders  of  Imperfect  claims 
tbrir  nlldltr. 

DIstlnftililied  In  Sherwood  t.  Flemlnc,  ZS  Tar.  8n] 
>  located  certlflcate  glvw  a  right  to  land. 

PabUe  lands. —  Dedslons  of  commlssloiiers  of  pnbl 
power  to  grant  certificates  for  claims,  are  not  Jnd 
TMtlDg  title  In  holders,  whether  forged  or  fraudulent, 

Olted  and  followed  In  Lawson  v.  Jeffries,  47  Mlsa. 

13  Am.  Rep.  349,  864,  SSO,  holding  leglslatlT*  bodies  h 
to  perform  jndlclal  acts;  Arberry  t.  Bearers,  6  Tat 
Dec  797,  holding  where  law  prescribes  datr  wltU 
tlonary  powers.  It  Is  not  JndlcIaL 

ObUgattra  of  contracts.^  A  State  uukj  grant  n 
make  new  tribunals  of  rerlew  In  order  to  detect  fiai 
or  reverse  fraudulent  Judgments  without  Impairing  t 
of  contracts,  pp.  202.  203. 

ItealBrmed  In  Herman  t.  Phalen,  14  How.  78,  U  I^  I 
Followed  tn  Hamilton  t.  Avery,  20  Tex.  6S4,  Peck  v.  ] 
9D,  and  Dnrrett  t.  Crosby,  28  Tex.  eSS,  all  holding  go^ 
to  detect  Craada,  require  holdera  of  Imperfect  claims 
their  validity. 

DIstlngulBhed  in  Bherwood  v.  Fleming,  2S  Tax.  Sup. 
located  certificate  glres  a  right  to  land. 

Judgments  as  well  as  grants  obtained  by  fraud  o: 
void  and  confer  no  vested  title,  p.  203. 

Cited  and  fallowed  In  United  States  t.  Steenerson, 
U.  S.  App.  334  American  Mortg.  Co.  v.  Ilowier,  56  !<■ 
558,  20  n.  S.  App.  12,  and  California  Bedwood  Co.  t. 
8S8,  all  holding  commissioner  of  general  land  offlc 
fraudulent  pre-emption  entry. 

Obligation  of  contraot. —  Article  XI,  Constitution  c 
ing  only  fraudulent  grants,  annuls  no  vested  right  ai 
obligation  of  no  contract,  p.  203. 

DIsllngnlBhed  In  Sherwood  r.  Fleming,  26  Tex.  Su 
a  located  certlflcate  Is  property  within  constitutional 

The  Federal  Constitution  was  made  by,  and  for  th 
the  people  of  the  United  States,  and  Its  restraints 
States  does  not  affect  laws  passed  and  taking  com 
Texas  l>efore  Its  admission  as  a  State,  p.  203. 

ReaOlrmed  In  Herman  v.  Fhalen,  14  How.  79,  14 
and  foUowed  In  Shorter  v.  Cobb,  89  Ga.  299,  holding 
under  Constitution  of  1868,  without  jurisdiction  of  de 

Miscellaneous. —  The  principal  case  dted  In  Hern 

14  How.  79,  14  L.  S83,  holding  all  questions  Involved  w 
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11  How.  20^^!0S,  13  L.  66S,  BROOKS  T.  N0BBI8. 

A  writ  vi  «rror  Is  not  brougbt.  aatll  filed  In  the  coart  to  which  It 
Is  addressed,  and  whose  record  is  to  be  removed  bf  It;  and,  therefore, 
though  the  writ  Is  tested  within  dve  years,  II  It  be  not  filed  In  the 
court  which  rendered  the  Judgment  tlU  after  the  expiration  of  that 
period.  It  Is  barred,  p.  20T. 

Olted  and  foUowed  In  United  States  t.  Dashlel,  S  WaU.  701,  18  L. 
270,  and  Mussina  t.  OaTUos,  6  Wall  860,  18  L.  812,  both  holding 
filing  of  writ  of  enor  Is  lodging  copy  in  clerk's  office  with  record;. 
aummlngB  t.  Jones,  104  U.  8.  410,  26  L.  824,  and  Scarboroagh  ▼. 
Pargond,  108  U.  S.  068,  27  L.  824,  2  8.  Ot  878,  both  refusing  to 
examine  Judgment  of  State  court  after  expiration  of  two  years' 
limit;  PoUeys  t.  Black  Blver.  etc,  Co.,  113  U.  8.  83,  28  L.  938,  D  8. 
Ct  870,  holding  limitation  begins  to  run  from  entry  of  Judgment; 
Credit  Oo.  t.  Arkansas,  etc.,  B.  R.,  128  U.  8.  2S9,  200,  82  L.  449,  9 
S.  OL  107.  holding  time  for  appeal  cannot  be  extended  by  entry  of 
order  unnc  pro  tunc;  Farrar  y.  Ohurchlll,  I3S  U.  8.  012,  84  L.  249,  10 
S.  Ct  772,  holding  statntory  limitation  applies  to  cross-appeals; 
Cincinnati,  etc.  Go.  v.  Qrand  Baplds,  etc.,  Co.,  146  U.  S.  66,  86  L. 
SSa,  18  8.  Ot  14,  holding  writ  filed  Jnly  8d  did  not  bring  appeal 
within  cases  pending  July  1,  1801;  Mutual,  etc.,  Ina  Co.  t.  Phinner, 
48  tJ.  S.  App.  80,  76  Fed.  618,  holding  Circuit  Court  of  Appeals  with- 
out Jarisdlction  where  no  writ  of  error  was  filed;  United  States  t. 
Baxter.  Bl  Fed.  024,  10  U.  S.  App.  241,  dismissing  writ  when  not 
filed  within  statntory  limitation;  Union  Pacific  B.  B.  t.  Colorado, 
etc.,  B.  B.,  64  Fed.  22,  12  U.  S.  App.  110,  holding  Circuit  Court  of 
Appeals  without  Jurisdiction  where  more  than  six  months  elapse; 
Stevens  y.  Clark.  62  Fed.  822,  824,  IS  V.  B.  App.  684.  collecting  cases 
and  holding  statntory  limitation  cannot  be  waived  by  parties; 
Threadglll  v.  Flatt.  71  Fed.  3,  holding  Judge  cannot  Issue  writ  after 
limitation  baa  expired;  Connecticut,  etc.,  Co.  v.  Odendortf,  78  Fed. 
89.  44  U.  S.  App.  487,  holding  where  time  expired  on  one  Judgment 
Hgainst  Joint  obligors  others  were  released;  Green  v.  Lynn,  87  Fed. 
340.  holding  filing  of  petition  and  assignment  of  error  Insufficient 
without  writ;  Wilmington  v.  Ricand,  00  Fed.  213,  holding  petition 
and  order  regnlred  by  proper  practice  not  essential  to  Jurisdiction; 
Waxahachie  v.  Ooler.  02  Fed.  285.  collecting  cases  and  holding  under 
act  of  1891,  "  sued  out "  means  "  issued; "  Ortppen  v.  Livingston,  13 
Fla.  639.  holding  writ  of  error  Is  not  bronght  till  filed  In  court  which 
rendered  Judgment;  Florida  v.  Mitchell,  20  Fla.  308,  814,  10  S.  lU, 
740,  boldiiig  In  criminal  case  prosecution  of  writ  la  upon  new  caso^ 
not  commenced  till  writ  Is  filed. 

Cited  with  approval  In  Warner  v.  Texas,  etc.,  R.  B.,  64  Fed.  922. 
2  V.  8.  App.  647,  holding  Indorsement  of  allowance  on  Uie  petitlMl 
■ufilclent  though  improper  practice. 
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DlstliiXnlshed  In  Flnt  Nat  Bank  of  Orlando  t.  King,  86  Fla.  90, 
IS  So.  2,  boldlng  vhere  writ  of  error  Is  filed  In  statutory  period, 
•d»  tadaa  maj  luoe  afterwards. 

•apmne  Oourt  praotios. —  The  bar  of  a  writ  of  error  by  tbe 
■tatitte  of  limitations,  may  be  taken  advantase  of  In  tbU  court  by 
motion,  p.  208. 

rated  and  followed  In  Wlllonicbby  t.  George,  5  Oolo.  81,  holding 
■ince  apedal  pleading  la  not  allowed  on  appeal,  motion  to  dismiss  Is 
proper;  International  Bant  v.  Jenkins,  J04  UL  1S6,  holding  bar  of 
statute  may  be  presented  by  motion  as  well  as  by  plea;  Newman  t. 
Klser,  128  Ind.  269,  26  N.  a.  1006,  holding  aBslgnment  of  errors  may 
be  met  by  pleas,  answers,  demarrers  or  motions.  Approved  Id 
Bolting  V.  Jones,  67  Ala.  614,  holding  statute  of  llmltattons  must  Se 
pleaded  In  some  form  to  avail ;  Haley  v.  Ellllott,  20  Oolo.  201,  87 
Pac.  28,  holding  gtatnte  does  not  Itself  divest  court  of  JorlsdlctloD 
but  must  be  specially  Interposed. 

Distinguished  tn  Bnntln  v.  Hooper,  69  Ind.  691,  holding,  on  motion 
to  dismiss,  appellant  may  show  he  was  under  legal  disability;  Holtz- 
claw  T.  Ware,  84  Ala.  810,  holding,  under  Alabama  statute,  the  court 
win  itself  dismiss  a  tardy  appeal. 

U  How.  20iHt2g,  18  L.  667,  WABNSB  v.  MARTIN. 

iBUOoemt  partlsa. —  Tbe  principle  that  where  two  persons  equally 
Innocent  are  pr^ndiced  by  deceit  of  a  third,  the  perBon  who  has  put 
tmst  In  tbe  deceiver  should  be  the  loser,  Is  not  applicable  where  the 
oQier  was  in  posBeaalon  of  a  fact  which  did,  or  shonld  bare  caused 
him  to  doubt  the  deceiver's  rectitude,  p.  222. 

Principal  and  agont. —  While  the  buyer,  who,  at  the  time  of  sale. 
knows  nothing  of  the  relation  between  the  factor  and  the  prlndpal, 
Is  protected  by  law  In  case  of  factor's  default,  the  risk  which  the 
principal  runs,  through  the  misconduct  ot  his  agent,  may  be  avoided, 
by  the  purchaser  having  notice,  at  any  time  before  the  completion 
of  the  purchase  or  tbe  delivery  of  the  goods,  of  tbe  agent's  com- 
mission, pp.  222,  223. 

Cited  and  foUowed  in  Thurber  v.  Oedl  Nat  Bank,  62  Fed.  614. 
holding  knowledge  of  business  relations  between  principal  and  atrent 
sufficient  to  charge  bank  on  pledge  of  receipts  indorsed  as  "  agent" 
Reversed  lu  Cecil  Nat  Bank  v.  Thurber,  69  Fed.  816,  8  V.  8.  App. 
406,  because  complainants  failed  to  trace  proceeds  to  a  particular 
fund  but  sought  to  bind  all  of  bank's  property;  Dlas  v.  Cblckering, 
84  Hd.  868,  I  AtL  712,  dissenting  opinion,  majority  holding  Innocent 
purchaser  from  fraudnlent  factor  took  good  title. 

Prineipal  and  ag«nt —  If  the  Insolvency  of  a  factor  Is  known  to 
the  buyer,  it  is  notice  to  him  which  will  avoid  the  risk  of  tbe  piln- 
etpal  attendant  upon  the  tactnr'a  misadventure,  p.  228. 
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sr-— A  nle  bj  a  fftctor*!  clerk,  of  pcoftertr  trusted  to  tlie 
Cactor  u  Mid,  CDuU  not  pass  title  In  It  from  tbe  resl  owner;  for, 
«  factor  cannot  delegate  Us  trust  to  bis  clerk,  notwithstanding;  kdj 
usage  of  trade,  nnless  bj  express  assent  of  the  principal,  p.  223. 

Olted  and  followed  In  Jenkins  y.  Ftink,  S3  Fed.  91S,  holding  at- 
torney to  sell  real  estate  cannot  bare  principal  charged  with 
broker'a  commissions ;  Bancroft  t.  Scrlbner,  72  Fed.  991,  44  U.  8. 
App.  480,  holding  book-dealer's  contract  with  publisher  unassign- 
able; Jones  T.  Brand,  50  3.  W.  680  (Ky.),  holding  agent  to  recelTe 
bids  could  not  bind  principal  for  commissions  to  snb-agent;  Oalther 
T.  Myrick,  0  Hd.  137,  66  Am.  Dec.  318,  holding  snpercargoes  are 
bonnd  by  principles  which  regulate  the  conduct  of  factors  abroad; 
A.tlee  T.  Fink.  75  Mo.  103.  42  Am.  Bep.  SS6,  holding  agent  to  seU  has 
DO  power  to  bind  principal  for  commissions  to  others.  See  Taluable 
note,  CSC  Am.  St.  Bep.  117. 

Agency. —  A  factor  who  has  power  to  sell  for  his  principal  cannot 
affect  the  property  by  tortlously  pledging  It  as  security  or  satis* 
faction  for  a  debt  of  Its  own,  though  pledgee  Is  Ignorant  of  the 
factor's  not  being  the  owner,  and  the  principal  may  recover  them 
back  by  an  action  In  trover  against  the  pawnee,  without  tendering 
to  the  factor  what  may  be  due  him,  and  without  any  tender  to  the 
pawnee  of  the  sum  for  which  the  goods  were  pledged,  nor  may  the 
factor  sell  to  his  creditor  In  payment  of  an  antecedent  debt,  pp.  224, 
S3C. 

Cited  and  foUowed  In  Allen  v.  St.  Louis  Bank.  120  D.  S.  32,  84,  38, 
80  L.  S70,  S76,  678.  7  S.  Gt  462,  463,  466,  holding  a  factor  has  no 
power  to  pledge  either  the  goods,  or  the  bill  of  lading  or  other 
symbol  of  property;  Moore  t.  Hill,  38  Fed.  336.  339,  holding  where 
carrier  fraudulently  appropriated  goods  bis  factor  Is  liable  for  con. 
version  to  owner  for  retained  advances;  Commercial  Bank  of  Belma 
V.  Lee,  98  Ala.  496,  12  So.  573,  19  L.  R.  A.  706,  applying  rule  to  pledge 
of  warehouse  receipt,  reciting  name  of  owner;  Everett  v.  Buchanan, 
2  Dak.  Ter.  272,  8  N.  W.  87,  holding  private  sale  of  mortgaged  prop- 
erty a  wrongful  conversion  extinguishing  the  lien;  National,  etc. 
Bank  of  Augusta  v.  Graulteville,  etc.,  Co.,  79  Oa.  2S,  3  B.  B.  414. 
Olted  In  argument  of  counsel,  rule  applied.  Michigan  State  Bank  v. 
Gardner,  15  Gray,  874,  holding  at  common  law  consignee  could  not 
pledge  even  In  good  faith.     See  valuable  note,  58  Am.  Dec.  164. 

Distinguished  In  Steiger  v.  Third  National  Bank.  2  McOrary,  600, 
601,  6  Fed.  676,  678,  holdmg  under  Missouri  statute  factor  may 
pledge  goods  to  the  amount  of  charges  thereon;  Moore  v.  Hill,  38 
Fed.  342,  343,  348,  dissenting  opinion,  majority  holding  where  car- 
rier fraudulently  appropriated  goods  bis  factor  Is  liable  for  con- 
version to  owner  tor  retained  advances;  Eorr  v.  Barker,  II  OaL  402, 
70  Am.  Dec  793,  holding  rule  Is  confined  to  technical  factors  Is 
this  State  when  rights  of  third  parties  are  Involved.  Overruled  In 
Wright  V.  Solomon,  19  CaL  72,  79  Am.  Dec.  199,  holding  factor  can- 
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not  pledge  goods  of  Drindpal:  First,  etc..  Banlc  of  Loolsrllle  t. 
Bojce,  78  Kt.  46,  38  Am.  Rep.  201,  holdlns;  Innocent  pledgee  entitled 
to  Kt-off  tor  debt  of  principal  to  factor;  BkllUng  t.  BoUman,  8 
Ho.  App.  8S,  holding  dellvei?  of  bill  of  lading  wa«  «7nibollca]  d»- 
liverr  of  goodi;  Dewing  t.  Button,  40  W.  Ta.  5SS,  21  S.  EL  7BB,  hold- 
ing general  agent  baa  lien  for  advancement*  made  and  maj  aell 
anffldent  to  satisfy  snch  llabllltr. 

SMlwk— Wben  a  contract  Is  proposed  between  factors,  or  be- 
tween a  factor  and  Us  creditor  to  pass  property  for  an  antecedent 
debt.  It  Is  not  a  sate  In  the  legal  sense  of  tbat  word,  bnt  la  a  naked 
transfer  of  property  In  payment  of  a  debt,  p.  220. 

Cited  and  relied  uptn  In  Teny  t.  Bamberger,  14  Blatcbf.  287,  V. 
a  18,837,  S.  C  44  Oonn.  662,  holding  receiver  of  factor  might  rs- 
corer  claims  of  goods  taken  by  asslsnee  of  voluntary  bankrupt 
factor;  Colo.  Soap  Co.  v.  Bums,  2  Colo.  App.  91,  29  Pac.  916,  hold- 
Ing  title  remained  In  principal  as  against  factor's  attaching  cred- 
itora;  Benny  v.  Bttodes,  18  Mo.  ISO,  1B2,  EO  Am.  Dec  29B,  296,  hold- 
ing that  factor  has  Uen  on  goods  consigned  to  him  will  not  anthortsa 
blm  to  deliver  goods  In  payment  of  his  own  debt;  Hoffman  v. 
Kramer,  128  N.  0.  070,  S71,  31  S.  B.  829,  holding  principal's  right  to 
goods  unaffected  by  Innocence  of  creditor  of  factor. 

Distinguished  In  Hayes  t.  Campbell,  KJ  OaL  424,  86  Am.  B^.  4S, 
holding  upon  facts  of  particular  case  properlr  was  subject  to  mari- 
time Uen  Incurred  by  factors. 

Innocent  purchasers. —  Where  ft  factor  transfers  property  of  his 
principal  out  of  the  usual  course  of  trade  for  the  payment  of  an 
antecedent  debt,  although  bis  creditor  did  not  know  the  relation  of 
agency  existed  he  is  not  an  Innocent  purchaser,  and  could  not  mny 
quire  title  as  against  the  principal,  pp.  226,  227,  228. 

11  How.  229-232,  13  L.  976,  COTTON  T.  DNITBD  STATBa 

The  United  States,  like  every  sovereign  State,  Is  a  body  politic, 
and  as  such  is  capable  of  maklag  contracts  and  holding  property, 
and  Incident  thereto  Is  entitled  to  the  same  remedies  as  other  per- 
sons, natural  or  artlflcial,  to  protect  Its  property  rights,  p.  231. 

Cited  and  followed  In  United  States  v.  Cook,  19  WalL  694,  22  L. 
211  holding  the  United  States  may  maintain  a  suit  for  unlawfolly 
cutting  timber  on  public  lands;  TenneBBee  v.  Hill,  60  Fed.  1000,  22 
n.  8.  App.  1,  24  L.  B.  A.  173,  holding  suit  In  name  of  State  on 
sherilTB  bond  within  Jurisdiction  of  Federal  District  Court;  In  re 
Strawbrldge,  39  Ala.  391,  holding  contracts  with  tbe  Qovemment 
are  to  be  Interpreted  by  the  lawB  governing  contracts  of  natural 
persons;  Dickson  r.  United  States,  125  Mass.  816,  29  Am.  Rep.  238. 
collecting  cases,  holding  that  In  tbe  absence  of  a  prohibition  the 
United  States  may  take  by  devise;  Vanslckle  v.  Haines,  7  Nev.  28S, 
holding  there  can  be  no  Utla  by  prescription  adverse  to  patent  from 
the  United  States. 
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DlBttngoIahed  In  Joaes  t.  United  States,  48  Wis.  409,  4  N.  W.  52i 
boUIns  that  onder  WlicoiiBln  etatnte  to  ascertalii  compensation  foe 
Vox  and  insconBln  rlrer  Improrements  United  States  mlflit  ba 
mad  as  nominal  defendant 

ITnltad  States  —  Tnspaaa.—  The  Cact  tbat  one  who  enters  pnbUe 
tanda  and  cuts  timber  thereos  mar  be  rabject  to  Indictment  aa 
far  a  pnblle  offenaa  la  no  defense  to  an  action  Cor  trespaM,  gnan 


CHted  and  followed  In  BUenwood  t.  Ifarletta,  etc.,  Co.,  ISS  U.  8. 
108,  89  L.  914.  IS  8.  Ot  772,  boldtng  In  such  cases  tbe  trespass  la 
tbe  principal  thing  and  conversion  of  timber  Incidental  onl;;  United 
Btatea  t.  Tygh,  etc.,  Co.,  76  Fed.  693.  694,  holding  United  States  has 
same  right  as  priTSta  part?  to  protect  Its  property  from  threatened 
Injnrlaa.  Approved  In  Bogers  v.  Soggs,  22  Oal.  460.  holding  as  be- 
tween occupants  ot  public  lands  neither  can  claim  a  right  to  UN 
frowlng  timber  thereon.  Olted,  arguendo,  Id  Thorp  v.  Freed,  1 
HoDt  081,  to  the  proposition  that  the  {[ovemment  as  owner  of 
pnbUc  domain  can  protect  same  against  any  trespass. 

U  How.  2S2-24a  18  L.  678,  STOCKTON  T.  PORD. 

Appallat*  Court  will  refnee  to  adjudicate  a  gaestlon  of  prldrlty  «( 
liens,  where  the  plalntlET  failed  to  show  title  to  the  Judgment  Hen 
under  which  he  claimed,  pp.  244,  24B. 

Cited  and  affirmed  In  Stockton  t.  Ford,  IS  How.  419,  10  L.  888, 
applying  the  mt«  of  res  Jndlcata. 

Attorney  and  eliaat. —  It  Is  the  datf  of  an  attorney  employed  to 
enforce  a  coQecUon,  to  advise  his  client  of  the  seizure  and  sale  of  his 
Interest  In  a  Judgment,  under  a  subsequent  Judgment,  so  as  to  pre- 
vent the  sacrifice  of  the  Interest  upon  sale;  and,  if  he  not  only 
aeglectfl  to  do  this,  bnt  purchases  the  Judgment  himself,  a  court 
of  equity  will  fasten  upon  the  purchase  a  trost  for  the  benefit  ot  tha 
client,  p.  247. 

Cited  and  affirmed  In  Stockton  t.  Ford,  18  How.  419,  16  L.  896, 
holding  no  censure  coald  be  attributed  to  the  attorney;  Bnnnel  t. 
Stoddard.  4  Fed.  Oas.  680.  holding  original  vendor  entitled  to  en- 
force tmat  relation  against  trustee  and  vendee  who  bought  tor 
tmatee;  Harper  v.  Perry,  28  Iowa,  61,  holding  attorney  Is  not  p»> 
mltted  to  take  advantage  of  his  cllenf  s  affairs  or  specolate  upon  hli 
Intereete;  Succession  of  Hobs,  42  La.  Ann.  1028.  S  Bo.  834,  holding 
attorney  for  administrator  cannot  buy  Jndgment  against  the  estate 
ot  a  decedent;  Taylor  v.  Young,  06  Mich.  289,  22  N.  W.  801,  holding 
an  attorney's  Hen  will  not  attach  to  land  which  the  Judgment  cred- 
itor's attorney  bids  off  at  ezecutlon  sale;  Johnson  t.  Outlaw,  56 
Hiss.  647.  holding  attorney  of  Judgment  creditor  not  allowed  to  par* 
chase  debtor's  property:  Brown  v.  Bulkley.  14  N.  1.  Bq.  4S7,  hold- 
ing In  this  class  ot  cases  tbe  principle  will  be  enforced  even  after 
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Qt9  relation  of  attorney  and  client  baa  ceaaed;  Thon 
sr  Ta.  14,  22,  12  8.  a.  163,  1S6,  tioldlnc  deallnga  bet^ 
and  cUent  for  former's  benefit,  preaumptlTely  Invalid 
Ively  fraadnlent;  Newcomb  v.  Brookii,  16  W.  Va,  6i 
purchase  by  a  fldudanr  voidable  at  the  option  of  t 
tbougb  the  fldadarr  sained  do  advantage. 

DlBtUwnlahed  In  Bmltb  t.  Duncan,  18  N.  J.  Bq. 
•qulty  will  not  relieve  wbere  complainant  baa  been  g 
lacbea  or  inexcosable  neglect 

MlflcellaneoBs. —  Brown  v.  Pierce,  7  WalL  212,  19 
generally  to  propoaltlon  that  an  asawer  tbongb  Inat 
excepted  to  prevents  a  bill  from  being  taken  pro  conf 

11  How.  24S-2T2,  UL.  eSS,  HOTOHEI88  v.  GBBBIT 
Fatanta. —  A  new  combination  of  known  parte  wi 
■nbject  of  tettera-patent  unleM  locb  comblnatloa  be  th 
employment  of  greater  skill  and  tngenaitr  than  that 
tbe  sklUfol  mechanic  The  mere  subsUtatloo  of  one 
another  Is  not  the  snbject  of  letterft-pateat,  so  the  m 
door-knobs,  of  a  well-known  pattern,  from  a  certain  k 
not  patentable  where  clay  has  been  prevlonaly  nsi 
knobs,  though  not  of  that  kind,  p.  267. 

This  holding  has  been  very  extenalTely  afOrmed  ai 
Id  Hicks  v.  Kelsey,  18  Wall.  674.  21  L.  853,  hold! 
material  of  machine  not  an  Invention;  Collar  Go.  v.  '^ 
Wall.  E63,  23  L.  133,  holding  patent  not  Isanable  for  c 
paper;  Brown  v.  Plper^91  U.  S.  41,  23  L.  201,  holdln; 
for  Improved  method  of  preserving  fish;  Beckendorfe 
U.  S.  802,  23  L.  722.  holding  not  patentable  the  applica 
to  end  of  pencil;  Dnnbar  v.  Myers,  94  U.  8.  197.  24 
employment  of  deflecting  plates  placed  at  side  of  saw  c 
Heald  v.  Rice,  104  U.  8.  7C>C.  26  L.  916,  holding  mere  c 
straw-burning  attachment  to  retnm  flue  boiler  not  sub. 
Packing  Company  Cases.  105  U.  8.  ST2,  26  L.  1174. 
patent  for  Improved  process  of  preserving  and  packing 
Slawson  v.  Grand,  etc.,  R.  R.  Co.,  107  U.  S.  6CiS,  27  L 
667.  holding  addition  of  pane  of  glass  to  fare  box  in 
patentable;  King  v.  Gallun,  109  U.  8.  102.  27  L.  S71,  3  i 
ing  process  of  uniting  several  bales  Into  one  bale  uol 
Invention;  Pennsylvania  R.  R.  v.  Locomotive,  etc.,  ( 
494,  28  L.  223,  4  8.  Ct  222,  holding  patent  for  Improvei 
for  locomotives  void  for  want  of  novelty;  Phillips  v 
U.  &  607,  S8  L.  ess,  4  8.  Ct  582.  19  Fed.  Oas.  SIO,  re 
and  holding  patents  (or  useful  Improvements  In  stre 
show  no  Inventive  genius;  Morris  v.  McSIilUn,  112  17, 
704,  S  8.  Ot  221,  holding  Invalid  patent  for  Improv 
applying  steam  to  capstans;  Stephenson  v.  Brooklyn  B 
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1S6,  29  L.  61,  5  S.  Ct  780,  holding  combinations  for  nse  on  street 
can  not  patentable;  Broum  v.  District  of  Columbia,  ISO  V.  8.  100; 
82  L.  868,  boldlog  mere  subBtttutloD  of  block  of  stone  tor  wood  not 
pateatable  as  an  lOTentlon;  Florebelm  r.  Schilling,  187  U.  8.  76,  84 
L.  579,  11  8.  Ct  24.  26  Fed.  2C0,  hoiaiug  t.n'iv  Kutistiliitiiiii  of 
metal  spring  for  India  rubber  not  patentable;  Alcott  t.  Tonng,  16 
Blatcbf.  138,  P.  C,  149,  collecting  caaea.  and  hoUliiig:  patent  nnitlng 
two  known  things  Into  a  single  handle  void;  Bung,  etc,  Co.  r. 
Doelger,  2S  Blatchf.  170,  171,  23  Fed.  IM.  holding  application  of 
wood  tor  porpose  of  making  bungs  not  subject  to  patent;  Garter  t. 
Messlnger,  11  Blatcbf.  43,  F.  G.  2,478,  holding  not  patentable  In- 
ventloo  to  make  slide  of  Iron  Instead  of  wood;  Mott  t.  Oassldy,  24 
Blatchf.  290,  81  Fed.  48,  holding  void,  patent  covering  the  making 
of  articles  of  cast  Iron  made  preTlousl?  of  other  eubstancee;  MUUgan. 
etc,  Co.  T.  Dpton,  4  CUtf.  261,  F.  O.  0,607,  holding  reduction  of  glua 
In  flakes  to  small  particles  not  th«  exercise  of  lUTeutlon;  Union,  eta. 
Go.  T.  Crane.  1  Holmes,  429,  F.  G.  14,388,  holding  appUcatlon  of 
paper  embossed  to  making  of  collars  and  cuSs  not  a  patentable 
noveltr;  Bx  parte  Ben?,  3  Fed.  Gas.  28S,  holding  combination  of 
Jewels  with  needle  and  bed-plate  of  sewing  machine  not  patentable; 
lu  re  Haynard,  16  Fed.  Gas.  1260,  holding,  no  patentable  noTeltr  to 
place  upon  brass  cartridge  a  steel  bottom;  Welling  t.  Orane,  21 
Fed.  708.  holding  patent  for  Improved  composltton  for  artificial  Ivory 
void  for  want  of  novelty;  Forschner  v.  Baumgarten,  26  Fed.  8S9, 
holding  no  Inventloa  to  make  scale-pan  of  glass  vrlth  glaM  legs; 
Leonard  v.  Lovell,  29  Fed.  314.  holding  patent  for  Improvements  In 
construction  of  refrigerators  void  for  want  of  novelty;  Sheet  Metal 
V.  Garwood,  8G  Fed.  660,  holding  metallic-sheet  shingle  not  an  Inven- 
tion, Bubstltatlon  of  materlalB;  Brush  t.  Jnllen,  eta,  Co.,  41  Fed. 
G93,  holding  plates  described  as  cast  lead  void  for  want  of  novelty; 
Kllboume  v.  Bingham,  47  Fed.  S8,  holding  void  patent  for  sink 
made  by  striking  np  from  single  sheet  of  metal;  Vulcanized,  etc., 
Co.  V.  Taylor,  49  Fed.  746,  holding  substitution  of  vulcanized  liher 
for  veneers  not  an  Invention;  Kllboume  v.  W.  Bingham  Co..  60  Fed. 
703,  6  V.  S.  App.  6S.  holding  use  of  wrought  metal  for  cast  not  sub- 
ject to  patent;  Brunswick,  etc.,  Co.  v.  Phelan,  eta,  Co.,  76  Fed.  979, 
holding  patent  for  pool-ball  frame  void,  being  result  of  mechanical 
HkiU;  Klein  v.  Seattle,  77  Fed.  20&,  44  U.  B.  App.  741,  holding  patent 
for  pin  made  of  wrought  Iron  Instead  of  soft  metal  void:  Union,  etc.. 
Go.  V.  Doak.  8S  Fed.  90,  holding  not  Invention  to  adapt  a  well- 
known  device  to  the  Ignitlou  of  gas. 

Cited  and  approved  in  diascutlng  opinion  in  Wlnans  v.  Denmead, 
IS  How.  345,  14  L.  723.  majority  holding  patent  not  merely  a  changi 
In  form  of  machine  but  application  of  new  mei^hanical  principles; 
Teese  v.  Fbelpa,  McAIl.  G2,  F.  C.  18,819,  leaving  the  question  to  the 
Jury  whether  patentable  article  the  result  of  Inventive  skill:  Coin- 
stock  T.  Seat  Co.,  6  Fed.  Cas.  256,  holding,  defense  of  lack  of  patent 


,.  Google 


U  How.  272-203  Note*  on  D.  B.  Beporta.  SO 

•bUItf,  not  aot  op  In  answer,  wtU  not  b«  conildered:  Scott  t.  Btuu, 
11  Fed.  T2T,  refnslng  to  pasa  on  qaeetlon  whether  patent  merely 
•mbodled  the  aabetltntlon  of  one  metal  for  another. 

Dlsttosatshed  In  Bmlth  t.  Goodyear,  etc.,  Co.,  9S  U.  S.  492,  406,  28 
Ik  OSS,  964,  holding  application  of  rubber  for  purpose  of  holding 
artificial  teeth  patenUble;  Potts  t.  CrenKer,  IDS  U.  8.  608,  8d  L.  2TB, 
IS  B.  Gt.  199,  44  Fed.  683,  holding  BubsUtatlon  of  one  material  fw 
another,  hot  for  wholl7  different  purposes,  patentable;  Sarven  t. 
Ball,  9  Blatchf.  SS6.  F.  0.  12,369,  holding  patent  for  Improred  car- 
riage wheel  not  a  mere  aggregation  of  devices;  Qoodyear,  etc.,  Co. 
T.  Willis,  1  Flipp.  400,  F.  a  fi,e03,  and  Ooodyear,  etc,  Oo.  t.  Sniith, 

I  Holmes,  863,  B64,  F.  G.  fi,D9S,  upholding  patent  substituting  rubbw 
for  other  material  for  purpose  of  holding  teeth;  Putnam  T.  Weather- 
bee,  1  Holmes,  499,  F.  0.  11,4SS,  holding  bottle  stopper  fastener  not 
anticipated  by  one  made  of  sheet  metal;  Simmons  v.  Blacklntoo,  23 
Fed.  Caa.  166,  holding  plated  link  a  distinct  article  of  manufacture; 
Oellnlold  t.  Crane,  86  Fed.  Ill,  holding  patent  for  Improvements  Id 
manufacture  of  pyrozyllne  valid;  King  v.  Anderson,  90  Fed.  004,  605, 
holding  valid  an  Improvement  in  componnds  to  restrain  settling  of 
plaster;  Tower  v.  Eagle,  etc,  Co.  90  Fed.  663,  holding  paUnt  of  pen 
with  cork  sleeve  Infringed. 

IflBceUaneons.— Ulsclted  in  Hart  t.  Burke,  83  La.  Ann.  612. 

II  How.  272-292,  IS  L.  698,  BBBSIDB  T.  WALEBB. 
Kandamos  will  not  be  granted  by  the  Federal  conrts  wbeo  It 

appears  that  the  Judgment  recited  In  the  petition  Is  not  contained  In 
erteuso  In  the  record,  though  by  the  laws  and  practice  of  Peon 
sylvaula  such  record  may  be  used  as  a  full  record,  p.  888. 

Glted  and  followed  In  Taylor  v.  Eunyon,  3  Iowa,  483,  refusing  to 
give  full  effect  to  transcript  where  Judgment  not  entered  In  extensa 

Bet-off. —  Where  a  set-off  Is  allowed  to  a  suit  brought  by  tb« 
Dnlted  States,  Judgment  for  defendant  Is  not  tbat  Cnlted  States  Is 
Indebted  to  him  but  that  be  go  without  day;  leaving  him  to  pursue 
tbe  case  to  final  Judgment  upon  a  bearing  on  a  scire  facias,  p.  288. 

Cited  and  f oUowed  in  United  States  v.  Eckford,  6  WalL  490, 18  L. 
921,  holding  that  where  set-off  pleaded,  the  amount  found  due  de- 
fendant not  a  Judgment  against  the  United  States. 

Uaudamns  will  not  lie  to  compel  the  performance  of  a  ministerial 
act,  unless  the  right  claimed  Is  clesr,  and  existed  at  the  time  relief 
IS  sought,  and  the  act  called  for  In  the  petition  one  which  tbe  law 
requires  to  be  done;  It  will  not  lie  to  compel  the  secretary  of  the 
treasury  to  pay  a  claim  for  which  no  appropriation  has  yet  been 
made,  pp.  SS9,  290. 

Cited  and  followed  In  International,  etc.,  Co.  t.  Lamont,  156  U.  B. 
SD8,  39  li.  163,  V>  B.  Gt  98,  refusing  mandate  to  secretary  when 
ministerial  duty  did  not  exist  when  application  was  made;  Board 
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of  Oominlwlonera  t.  EIde.  67  Fed.  209,  82  D.  S.  App.  1,  rernslDg 
writ  of  nuuduniw  to  compel  tbe  levying  of  tax  to  pay  Judgment; 
Cbeubro  t.  Babcock,  S9  Oonn.  218,  22  AtL  146,  refusing  mandamus 
to  Justice  of  peace  to  cbange  record;  Cbance  t.  Temple,  1  Iowa,  201, 
boldlng  rlgbt  of  Informant  to  land  must  be  settled  before  mandamus 
will  lie;  Lord  ▼.  Bates,  48  S.  O.  110,  26  S.  fi.  218,  refaslng  to  compel 
treamrer  to  refund  lost  bond;  State  r.  Mafor,  B2  Wis.  42S,  9  N.  W. 
608,  holding  rlgbt  must  be  established  at  law  before  granting  wrIL 
Approved  In  Becretary  v.  McOarrBhau,  9  Wall.  812,  lU  L.  CSS,  hold- 
ing mandamus  will  not  He  to  compel  secretary  of  interior  to  Issue 
patent;  Bedfleld  v.  WIndom,  137  U.  S.  613,  84  L.  814,  11  S.  OL  199, 
collecting  cases  and  refusing  writ  of  mandamus  to  compel  secretary 
of  treasury  to  Issue  draft;  Van  Antwerp  v.  Hotburd,  7  Blatchf.  433, 
P.  0.  16,^6,  holding  under  act  of  1864,  United  States  Circuit  Court 
no  Jurisdiction  to  control  acts  of  United  States  treasurer. 

Distinguished  hi  Noble  v.  Dnlon.  etc,  B.  B.,  147  U.  8.  171,  &7  L. 
126,  13  S.  Ct  272,  enjoining  secretary  of  Interior  from  oanuUlDg 
act  of  predecessor;  Baker  v.  Johnson,  41  Me.  21,  Issuing  writ  of 
mandamus  to  compel  treasurer  to  pay  claims  allowed  by  court; 
People  V.  Alien,  42  N.  Y.  410,  refusing  mandamus  to  comptroller 
where  act  was  unconsUttitlonal;  Kuechler  v.  Wright,  40  Tex.  6T2, 
boldlng  mandamus  will  lie  to  compel  commissioners  to  perform 
purely  pUniiftpHBi  act. 

Kandamns  will  not  lie  to  compel  the  performance  of  a  dnty  in- 
volving discretion,  p.  290. 

Cited  and  followed  In  Secretar7  v.  McGarrahan,  9  WalL  812, 19  L. 
SSS,  holding  mandamus  will  not  lie  to  compel  secretary  of  Interior  to 
Iseoe  a  patent;  Bedfleld  v.  WIndom,  187  U.  8.  643,  84  L.  814,  11  S.  Ct. 
199,  collecting  cases,  and  refusing  mandamus  to  compel  secretary  of 
treasury  to  Issue  draft;  Aneonla  v.  Studley.  67  Conn.  180,  34  AtL 
1032,  refusing  to  reverse  decision  of  trial  Judge  by  mandamus; 
People  T.  Contracting  Board.  27  N.  Y.  381,  refusing  writ  of  man- 
damus to  compel  contracting  board  to  award  contract  to  relator; 
Brown  v.  Turner,  70  N.  C.  106,  mandamus  will  not  lie  to  compel  one 
to  decide  constitutional  question.  Approved  In  Kuechler  v.  Wright, 
40  Tex.  672,  boldlng  mandamus  will  lie  to  compel  commissioner  to 
perform  purely  ministerial  act. 

United  States  —  Set-oS. —  Independent  of  statutory  consent,  no 
action  of  any  kind  can  be  maintained  against  the  government;  hence 
a  demand  In  set-off  against  the  government  will  not  warrant  a  Judg- 
ment against  it,  p.  290. 

Olted  approvingly  and  principle  relied  upon  In  Scbaumburg  t. 
United  States,  21  Fed.  Cas.  655,  holding  defendant  sued  by  United 
States  not  entiUed  to  a  finding  of  amount  due  on  set-off;  Carlisle  v. 
Cooper,  64  Fed.  474.  26  U.  S.  App.  240,  boldlng  no  authority  to 
award  cost  against  secretary  of  treasury  for  prosecuting  suits  on 
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btfialf  of  United  SUtea;  Ohance  t.  Temple,  1  lowm, 
writ  of  muidamns  wUl  not  lie  to  make  a  contract  that 
State;  Hart  r.  Bnrke,  33  La.  Ann.  S04,  boldlng  conrta 
Tttbont  authority  to  enforce  contract  agalnit  SUte;  We 
61  Us.  46B,  boldins  claim  cannot  be  enforced  against  S 
damna;  Bilggs  t,  Light-Boats,  11  Allen,  176,  holding  au 
United  Btatea  cannot  be  maintained  to  enforce  Uena  t 
People  T.  DennlBon,  81  N.  Y.  281,  holding  afflrmatlTe  Ji 
not  be  rendered  agalnat  State  on  connterclalm. 
United  States  t.  Bckf  ord,  6  Wall  488,  18  L.  922,  holdla 
defendant  pleaded  aet-olf  no  Jndgment  can  be  renderei 
United  Statea;  United  Statea  t.  Thompaon,  OS  U.  S.  41 
holding  Btate  atatnte  of  limitation  no  bar  to  an  action  t 
States.  (Hted  In  dlBsentlng  opinion  in  United  States  f 
a  227,  27  L.  184,  holding  agents  of  United  States  hol( 
for  public  uses  liable  to  anlt  by  third  party;  Weeks  i 
Fla.  29,  holding  conrt  by  mandamus  can  compel  compti 
warrant;  People  t.  Auditors,  42  Mich.  427.  4  N.  W.  277, 
damns  Ilea  to  compel  State  board  of  auditors  to  perfor 
dntles;  Locke  r.  Speed,  62  Mich.  412,  28  N.  W.  918, 
damns  to  compel  circuit  Judge  to  consider  claim.  Se 
Kaufman,  8  Hnghea,  EO,  88,  F.  0.  8,191,  holding  actli 
real  property  In  possession  of  governmental  agents 
State  courts. 

Distinguished  In  Billot  t.  Van  Voorst,  S  WaU.  Jr.  80: 
holding  United  States  amenable  to  Jorlsdlctlon  of  State 
It  holds  land  aa  private  Individual;  Lee  v.  Kanfman,  8 
P.  0.  8,191,  holding  coarts  will  take  cognisance  of  actloi 
real  property  In  possession  of  governmental  agent;  Jo: 
States.  48  Wis.  410,  4  N.  W.  626,  holding  Federal  gover 
In  State  courts  with  Its  consent  Diettngnlsbed  In  Joi 
States,  48  Wis.  410,  4  N.  W.  626.  boldlng,  under  a«t 
United  States  might  be  made  nominal  defendant  in  i 
ag»s  by  overflow. 

Treaaury  departmuit. —  By  consUtudonal  enactme 
can  be  taken  or  drawn  from  the  treaaury  except  un< 
prlatlon  by  Congress.  Hence  compelling  a  claim  to  be 
the  booka  gives  no  authority  to  tbe  treasurer  to  pay  It, 

Olted  and  followed  In  Bute  v.  Kenney,  9  Mont  S9S 
87,  98,  holding  plalntilf  not  entitled  to  writ  of  mandai 
approprlatlan  has  been  made.  Approved  la  On  r.  Q 
H.  664,  holding  plea  falling  to  allege  that  money  bai 
priated,  bad. 

If  andamus  Ilea  only  when  ao  other  adequate  remei 
SBl,Sa2. 
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U  How.  292-29S,  18  I,.  701,  BX  PABTB  BOTD  t.  BOOTT. 

PracUca. —  A  modan  on  tbe  part  of  the  def esdanti  Is  error,  Ik  ft 
rule  opon  tbe  pl&lntUT  In  error  to  file  a  copy  of  tlie  ncord,  rnnt- 
ruled,  p.  203. 

No  cttatlonB. 

U  How.  293,  18  L.  702.  FLORIDA  T.  GBOROIA. 

FTMtloa.— A  bill  by  tbe  Btste  of  Florida  agsliut  the  Statt  tt 
Oeorgla,  ordered  to  be  tiled,  and  process  <a  sobpoana  dlzected  to  ba 
isaned  against  State  of  Qeorgla,  p.  203. 

No  dtaUone. 

11  How.  294,  13  L.  702,  PHILLIPS  t.  PBESTON. 

Abatement. —  A  writ  of  error  abated  where  the  death  of  a 
plaintiff  in  error  was  euggested  and  leave  granted  to  make  prapet 
parties  at  December  term,  IMS,  repreaentatlTei  not  Tflt  harlnc  been 
made,  p.  294. 

No  citations. 

U  How.  294-207,  IS  L.  70%  HOOAN  t.  BOBS. 

Suparsedeae. —  A  writ  of  error  operates  as  a  aaperaedeaa  under 
Judiciary  act  of  1788,  when  served  witbln  tea  days  after  the  rendar- 
lug  of  tbe  jDdsmeot,  but  a  second  writ  more  than  ten  days  after 
Judgment  cannot  so  operate,  p.  206. 

Cited  and  followed  in  Slaaghter  Honse  Oases,  10  WalL  201,  19  L. 
020,  holding  appeals  aod  writs  of  error  become  a  supersedeas  solely 
from  complying  with  conditions  of  Judiciary  act;  Bryan  t.  Bates,  12 
Allen,  212,  holding  writ  of  error  sued  out  and  duly  seired  sui>erseded 
execution  of  sentence.  Approved  In  French  t.  Shoonaker.  12  WalL 
100,  20  L.  271,  denying  a  motion  for  supersedeas  where  appellate 
Jurisdiction  of  conrt  not  interfered  with. 

Supersedeas. —  Supreme  Court.  In  exercise  of  Its  appellate  Juris- 
diction, bas  Qo  authority  to  award  supersedeas  to  stay  proceedings 
on  a  Judgment  of  court  below,  upon  tbe  ground  that  a  writ  of  error 
is  pending,  unless  tbe  writ  was  sued  out  and  served  within  ten  days 
after  the  Judgment  and  In  conformity  with  tbe  provisions  of  the 
Judiciary  act  of  1780,  p.  207. 

Cited  and  followed  in  Saltmarsfa  v.  TuthlU,  12  How.  888;  IS  L. 
103S,  holding  error  for  court  to  quash  execution  where  writ  not  sued 
out  in  time;  Sage  v.  Central  B.  B.,  03  D.  8.  417,  23  L.  08S,  refusing 
to  allow  supersedeas  where  provisions  of  statute  not  complied  with; 
Gas  Co.  V.  Uerrick,  81  Ala.  SSS,  holding  appeal  does  not  suspend 
execution  unless  bond  and  security  are  given;  Orowder  v.  Morgan, 
72  Ala.  B40,  holding  statutory  bond  did  not  operate  as  supersedeas 
where  writ  was  not  deposited  with  clerk;  Tompkins  t.  Uahoney,  S2 
Vol.  V  —8 
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CaL  240,  boldiag  writ  of  error  not  n  sapersedeas  wbere  Jad(e  bad  no 
antborltj  to  take  secnrltr.  Approved  In  Slaughter  Honae  Gases,  Id 
WaU.  292,  19  L.  020.  deaylng  motloD  for  aopersedeas  where  State 
court  bad  done  notblns  Incoaslstent  witb  judiciary  act;  Frencli  v. 
Blioemaker,  12  Wall.  100,  20  L.  271,  denylns  motion  for  supersedeas 
wbere  appellate  Jarlsdlctloa  not  interFered  with;  in  dlssentlnE 
opinion  In  Telegrapta  Oo.  t.  Bjser,  19  WaU.  430,  22  L.  46.  majority 
grantlns  motion  for  supersedeas  wbere  writ  not  served  within  ten 
days;  Kitchen  t.  Randolph,  93  U.  8.  S8,  23  L.  810,  revtewlng  cases 
and  holding  Justice  without  power  to  allow  supersedeas  wbere  writ 
not  sued  out  within  sixty  days;  First  National  Bank  t.  McAndrews, 
7  Mont.  437,  17  Pac.  5S5,  holding  no  supersedeas  could  be  bad  where 
DO  appeal  taken  within  sixty  days. 

11  How.  297-829,  13  L.  703,  VAN  RBNSSBLAER  v.  KBARNBIT. 

Statntor;  eonstmctloii.— Construction  of  State  statute  by  the 
blchest  court  of  a  State,  establlsblng  a  rule  of  property,  will  be  fol- 
lowed by  Supreme  Court,  pp.  818,  819, 

Cited  and  followed  In  Lefflngwell  t.  Warren,  2  Black,  603,  17  L. 
262,  holding  construction  given  to  State  statute  is  regarded  as  part 
of  the  statute;  Fallbrook.  etc.,  District  v.  Bradley,  164  TI.  8.  155,  41 
L.  387,  17  S.  CL  gi,  foUowlng  State  court  In  holding  constltntlonal 
Gallfomla  statute  to  provide  for  Irrigation  districts;  Mitchell  v. 
Lipplncott  2  Woods,  472,  F.  C.  9,065,  collecting  cases,  holding  settled 
construction  of  State  statate  Is  considered  as  a  part  of  It;  New 
Hampshire  v.  Grand  Trunk  R.  R.,  3  Fed.  889,  holding  Federal  courta 
adopt  State  construction  of  local  statutes;  McOlure  v.  Owen,  26 
Iowa,  253.  holding  United  States  Supreme  Court  la  not  final  arbiter 
upon  questions  arising  pnrely  on  construction  of  State  laws.  Ap- 
proved In  dissenting  opinion  In  Gelpcbe  v.  Dubuqne.  I  Wall.  210.  17 
L.  527.  majority  holding  Supreme  Court  will  not  necessarily  follow 
mere  oscillating  decisions  In  the  course  of  settlement:  Hamman  v. 
Kelgwin.  39  Tex.  42,  holding  parol  testimony  may  be  considered  In 
an  cases  to  explain  an  ambiguous  contract. 

DIstlngDished  In  Burgess  v.  Sellgman.  107  TJ.  S.  34,  n.,  27  L.  365. 
2  8.  OL  22,  collecting  cases,  and  holding  where  United  States  Circuit 
Oonrt  originally  construed  State  statute,  contrary  State  construc- 
tion will  not  be  followed  by  Supreme  Court  Limited  In  Gelpcke  *. 
Dubuque,  1  Wall  210,  17  Ii.  527,  dissenting  opinion,  majority  holding 
Supreme  Court  will  not  follow  any  adjudication  to  the  sacrifice  of 
truth.  Justice  and  law. 

■states  tMlL—  The  New  York  statute  of  1786.  for  abolishing  en- 
tails. Includes  estates  tall  In  remainder  and  vests  In  the  remainder- 
man a  fee-simple,  subject  only  to  the  life  estate  of  the  tenant  im 
poneMrion,  pp.  817,  818.  819. 

^toppel  hj  deed. —  If  a  deed,  expressly  or  by  necessary  impllca- 
jtlon,  asserts  that  the  grantor  faai  and  conveys  a  fee-simple  in  tbs 
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land,  hli  beln  mie  estopped  from  denyliiK  Uiat  ha  bad  that  eatat*. 
and  passed  It  by  the  deed  to  the  grantee;  and  tbts  may  appear  In 
aiiT  part  of  the  deed,  or  bj  other  wrltlnsa  vblch  are  referred  to 
therein,  pp.  826,  327,  328. 

Oitlns  eaxes  have  very  extensively  affirmed  and  relied  upon  this 
holdlnff.  In  tbe  Federal  courts  are  the  following;  Bosh  v.  Person, 
18  How.  8S,  16  !>.  274,  boldlng  mortgagor  estopped  from  setting  up 
after-acqnlred  title  to  defeat  mortgage;  French  v.  Spencer,  21  How. 
Z40,  16  L.  100,  holding  heir  estopped  from  setting  op  title  under 
patent  Issued  where  ancestor  bod  sold  right;  Grews  v.  Burcham,  1 
Black,  857,  17  L.  98,  holding  the  estoppel  works  upon  the  estate 
and  binds  parties  sad  priTles;  Tucker  v.  Ferpison,  22  Wall.  S73,  22 
L.  Sm,  holding  where  land,  not  the  title,  was  conveyed  the  result  la 
the  same  as  If  there  had  been  warranty;  Moore  v.  Crawford,  130  D. 
8.  130,  32  H  881,  8  8.  CL  449,  coUecUng  cases,  and  quoting  with  ap- 
proval from  principal  case;  Byan  v.  United  States,  136  U.  8.  8S,  34  L. 
4EB,  10  8.  Ct  020,  holding  any  assurance  to  protect  grantee  works 
estoppel  as  to  after-acquired  title;  Jenkins  v.  Gollard.  146  V,  8.  660. 
86  L.  BIT,  12  8.  OL  878,  holding  general  pardon  made  by  president  at 
dose  of  the  Rebellion  revived  reversionary  Interest  of  remainder- 
man; HcGlll  T.  Jordan,  16  Fed.  Gas.  106,  applying  mle  to  mortgagor 
'  who  sold  Interest  after  mortgage;  Apgar  v.  Christophers,  83  Fed. 
208,  204,  examining  doctrine  and  following  principal  case;  Dalted 
States  V.  CaUfomla,  etc,  Co.,  49  Fed.  499,  7  U.  8.  App.  128,  con- 
■tmlng  a  deed  In  question  as  a  grant,  not  as  a  quitclaim;  Brown  v. 
Oranberry,  etc.,  Co.,  SO  Fed.  439.  applying  the  doctrine  to  protect 
purchaser  of  fee  In  mineral  rights. 

State  court  citing  cases  which  affirm  and  apply  the  rale,  are: 
Blakeslee  v.  Mobile  Ins.  Co.,  67  Ala.  208,  holding  under  Alabama 
statute  the  words  "  grant,  bargain,  sell "  In  a  mortage  sufficient  to 
work  this  estoppel;  Chapman  v.  Abrahams,  61  Ala.  lis,  holding 
mortgage  void  as  to  wife  still  euffldent  to  estop  husband  where  It 
warranted  title;  Clark  v.  Baker,  14  Cal.  629,  76  Am.  Dec.  453,  hold- 
ing subsequently-acquired  title  Inures  to  benefit  of  mortgagee; 
Drake  v.  Boot,  2  Colo.  690,  holding  defendant  la  ejectment  estopped 
to  deny  that  be  had  estate  he  assumed  to  convey;  Terkes  v.  Hadley, 
B  Dak.  Ter.  382,  40  N.  W.  342, 2  L.  B.  A.  8«i,  holding  married  woman, 
though  mortgagor  as  Joist  debtor  with  ber  husband,  estopped  by  II 
as  to  after«cqub«d  title;  Potts  v.  Dowdall.  3  Houst.  878.  379,  11 
Am.  Bep.  762,  783,  holding  the  doctrine  that  solemn  recital  under 
sals  concludes  both  parties  and  privies  fully  sustained;  Hoppln  v. 
Honiln,  06  lU.  278,  holding  widow  estopped  to  claim  dower  utttx 
execntlnc  with  other  heirs  deed  of  trust  for  debts  from  estate 
with  covenant  of  warranty;  King  t.  Bea,  66  Ind.  18,  holding  mar- 
ried woman  Joined  by  her  husband  In  conveyance  of  her  lands,  par- 
porting  to  convey  the  entire  estate  estopped  by  It;  Haggerty  v. 
Byrne,  76  Ind.  607,  holding  dli.charge  In  bankruptcy  does  not  release 
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Items  Talid  at  the  taceptlon  of  tbe  proceedlnKB;  Beal  ^ 
284,  boldlng  wblle  married  woman  under  Indiana 
bound  by  covenants  of  warranty  she  may  be  estoi 
Habig  V.  Dodse.  127  Ind.  41,  26  N.  E.  186,  holding  be 
a  warranty  deed  to  title  to  reverBlonary  Interest  in  ■ 
Stephenson  t.  Boody,  189  Ind.  es,  38  N.  B.  834,  applyl 
facta  arising  under  former  conatmctlon  of  local  stal 
Lnfrln,  46  La.  Ann.  880,  16  So.  208,  holding  one  conv 
power  with  covenants  of  warranty  nevertbelesB  estopi 
V.  Lovely,  69  Me.  89,  holding  husband  and  wife  eeto 
title  after  a  conreyance  of  tbe  "  right,  title  and  Interest 
conpled  with  covenants  of  warranty;  Merrltt  v.  Har 
328,  holding  only  mortgage  title  passed  upon  a  cot 
mortgage  to  secure  vendor's  lien,  and  estate  thereum 
V.  Smitb,  26  Uich.  819,  holding  estate  of  deceased  pc 
by  clrcnmstancea  binding  upon  decedent;  PendiU  v 
Society,  95  Mich.  493,  66  N.  W.  386,  holding  if  deed  pi 
Tey  fee,  though  It  lack  covenant  of  warranty,  the  ei 
Austiu  V.  Loring,  63  Mo.  23.  holding  defendant  permit 
■ale  estopped  to  claim  property  sold  because  of  def< 
Sbreve  v.  Copper,  etc.,  Co.,  11  MonL  326,  28  Pac.  816 
doctrine  to  sale  of  mining  claim  conflicting  with  lines  < 
wards  acquired;  WeUs  v.  Steckelberg,  62  Neb.  601,  66 
6S2,  72  N.  W.  866.  holding  one  assuming  to  convey  ei 
repreaentatlve  capacity  estopped  from  asserting  tltl 
Hagenslck  ▼.  Castor,  6S  Neb.  501,  78  N.  W.  934,  expre 
principal  case  and  basing  decision  upon  It;  Roberts 
38  N.  H.  63,  holding  warranty  deed  of  reversionary  I 
maiuderman  estops  him  from  claiming  on  death  o 
Fletcher  v.  Chamberlain.  61  N.  H.  476,  holding  estoppt 
mortgage  not  affected  by  the  value  of  the  land  or  otti 
facts;  Hannon  v.  Christopher,  34  N.  J.  Hg.  464,  placln 
upon  the  ground  that  tbe  deed  may  be  carried  Into  ef 
to  the  minds  of  original  parties;  Magruder  v.  Eamay.  3i 
holding  patent  Inures  to  bcoeBt  of  grantee  under  q 
executed  tiefore  patent  issued;  Graham  v.  Meek,  1  Or. 
the  doctrine  to  married  women;  Taggart  v.  Blaley,  4  O 
If  seisin  of  particular  estate  is  affirmed  either  expree 
plication  the  estoppel  arises;  Bayley  v.  McCoy,  8  Or.  2( 
etc..  Co.  V.  McCourt,  26  Or.  103.  41  Pac.  1106.  both 
affirming  Taggart  t.  Rlsley,  4  Or.  235;  Green  v.  Niver 
21  8.  EL  267,  applying  the  doctrine  where  heirs  clal 
deed  was  fraudulent  under  statute;  Gould  ▼.  West,  32  ' 
ing  heirs  estopped  to  set  ap  Invalidity  of  patent  tsa 
cease  of  ancestor;  Rodgers  v.  Burcbard,  84  Tex.  462 
285,  holding  laches  of  grantee  tn  matter  of  recordatl 
reinvest  title  in  grantor;  Willis  t.  Smith,  72  Tex.  I 
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086.  applrlDE  doctrine  to  facta  ftrlslng  nodor  equity  of  Rdomptloii 
from  foreclosure  of  mortgage;  Lindsay  v.  Freeman,  83  Tex.  261,  26S, 
18  8.  W.  729,  780,  holding  a  coDToyance  of  "land  and  land  cer 
tiQcates"  and  purporting  to  convey  them  In  fee-simple,  cannot  be 
treated  as  a  quitclaim;  Sbepard  v.  Hnnaacker,  1  Posey  (T«x.)  ES84, 
boldlng  quitclaim  paaseB  no  title  aa  against  prior  unrecorded  con- 
veyance; Reyuolds  v.  Cook,  83  Va.  821,  6  Am.  8L  Bep.  SIS,  3  8.  H. 
718,  boldlng  where  conveyance  afflrma  grantor  ia  seized  of  partlcniar 
eatate  the  estoppel  will  arise. 

Cited  In  valuable  note  on  "  What  Amounts  to  Warranty,"  87  Am. 
Dec  180.  Cited,  arguendo.  In  Shively  ».  Welcb,  10  Sawy.  142,  20 
Fed.  S3,  but  not  applied.  Cited,  arguendo.  In  Jonee  v,  lAmar,  34 
Fed.  469,  470,  boldlng  payment  of  mortsage  debt  by  one  In  equity 
bound  tn  pay  it  gives  him  no  claim;  Dnited  States  v,  CaL,  etc.,  Oo.. 
49  Fed.  B04,  7  U.  S.  App.  128,  dissenting  opinion,  majority  constm- 
ing  deed  as  grant,  not  a  quitclaim;  De  Mill  v.  Moffat,  49  Mich. 
131,  IS  N.  W.  300,  cited,  arguendo,  upon  proposition  that  equitable 
estoppel  can  only  arise  In  support  of  right  and  Justice;  Frost  v. 
Ulsslonary  Society,  53  Uicb.  80,  01.  22  N.  W.  203,  204,  in  dissenting 
opinion,  majority  boldlng  quitclaim  deed  can  never  Isore  to  convey 
subseqnently-acqnlred  title;  Davis  v.  Bowmar.  55  Miss.  S(M,  dis- 
senting opinion,  majority  holding  recital  In  contract  will  not  operate 
as  an  estoppel  upon  matters  not  embraced  In  It;  Horn  v.  Cole,  SI 
N.  H.  202,  12  Am.  Bep.  117,dted,  arguendo.  In  dlscnaalon  of  eqal* 
table  estoppels,  Bucklagbam  v.  Hanna,  2  Ohio  St.  5S0,  dted, 
arguendo,  to  proposition  that  doctrine  of  estoppel  cannot  be  naed 
bnt  to  subserve  tbe  cause  of  Justice  and  right;  Merrltt  v.  Home, 
S  Ohio  St  318,  67  Am.  Dec.  301,  following  Buckingham  v.  Hanna, 
2  Ohio  St  659;  Calder  v.  Chapman,  52  Feun.  St  362,  91  Am.  Dec. 
164,  holding  the  doctrine  of  estoppel  concludes  the  truth  In  order  to 
prevent  fraad  and  falsehood;  Johnson  v.  Byler,  38  Tex.  612,  dted, 
annicndo.  In  discussing  general  doctrine  of  estoppel;  City,  etc.. 
Bank  V.  Eusworm,  88  Wis.  WO,  43  Am.  St  Rep.  886,  60  N.  W. 
567,  26  L.  B.  A.  62,  and  n.,  citing,  arguendo.  In  dlscoadmt  avoid- 
ance of  note  made  under  duress. 

DistlDgalshed  In  Haarick  v.  Patrick,  110  U.  8.  176,  30  L.  406; 
7  S.  Ct  157,  holding  a  covenant  of  general  warranty  of  right 
utle  and  Interest  of  grantor  does  not  estop  him  from  asserting  sub- 
sequently-acqnlred  title;  Gest  v.  Packwood,  13  Sawy.  200,  34  Fed. 
873,  boldlng  purchaser  under  quitclaim  cannot  claim  warranty  of 
title;  Lawrence  v.  Dana,  4  OUtf.  62,  F.  O.  8,136,  collecting  cases  and 
examining  doctrine  of  estoppel  by  deed;  Ouyler  v.  Ferrlll,  1  Abb. 
(tJ.  8.)  177,  F.  C.  3.S23,  boldlng  payment  of  purchase  money  In 
Confederate  notes  during  Civil  War  did  not  conetltnte  a  purchase 
for  valne;  Union  Pad&c  B.  R.  v.  Banies,  64  Fed.  84,  27  D.  8.  App. 
421,  holding  In  absence  of  fraud  or  covenants  of  title  'pnrchaaer 
cannot  recover  for  fallnre  of  Utle;  Reynolds  v.  Shaver,  69  Ark.  801; 
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4S  Am.  St.  Rep.  87,  27  8.  W.  19,  taotdlng  covensnt  of 
quitclaim  deed  li  limited  to  tbe  Interest  la  grantor; 
Johnson.  S6  Ind.  37,  holding  married  woman,  joined  In 
htiaband,  not  estopped  hj  deed  pnrporttng  to  convey 
their  Intereet  without  deflnlng  Its  character;  Avery 
Ind.  291,  holding  child  b^  former  marriage,  conaentlnj 
coQTeyance  during  subsequent  covertare,  and  executi 
upon  reaching  majority  not  estopped  to  set  up  title  by 
the  mother;  Haskett  v.  Uaxey,  134  Ind.  189,  38  N.  B. 
A.  381,  holding  quitclaim  deed  does  not  estop  person 
from  asserting  after-acquired  title;  Simpson  t.  Qreeley 
holding  quitclaim  deed  does  not  operate  as  estoppel 
acquired  title;  Buss  t.  Alpangh,  118  Mass.  877,  19  A 
holding  warranty  deed  from  father  does  not  estop  hi 
asserting  title  derived  by  Inheritance  from  their  mot 
f.  Allen,  120  Masa.  79,  distinguishing  the  principle  u] 
arising  under  patented  invention  sale;  Gibson  v.  Choi 
567,  568,  holding  the  statutory  covenants  created  b. 
"  grant,  bargain  and  sell,"  do  not  operate  to  transmit  i 
acquired  title;  Kerbough  v.  Tance,  6  Bazt  118,  116,  hoi 
does  not  apply  where  title  Is  derived  from  Indepei 
Harrison  v.  Boring,  44  Tex.  260,  2S2,  263,  Thorn  v.  Nev 
16B,  6S  Am.  Rep.  748,  and  Richardson  v.  Levi,  67  Tex. 
446,  all  holding  purchaser  under  quitclaim  deed  taki 
Interest  as  his  vendor  could  then  lawfully  convey; 
Anderson,  51  S.  W.  (Tex.  Civ.  App.)  1104,  holding  gem 
of  warranty  Is  limited  to  estate  expressly  granted;  Nye 
Va.  717,  24  S.  B.  348,  holding  doctrine  does  not  appi 
woman  holding  equitable  separate  estate  and  making 
of  warranty. 

Questioned  in  United  States  v.  California,  etc.,  Oo., 
37  L.  361, 13  S.  Ct  463,  as  to  rights  of  holders  under  qui 
but  holding  a  deed  construed  as  one  of  bargain  and  s 
aftet-acqulred  title. 

11  How.  329-361.  18  L.  717,  WEATHERHHAD  v.  RAS 

WUls. — Parol  evidence  of  declarations  of  testator, 
he  was  making  his  will,  as  to  bis  testamentary  intent 
admissible  to  show  that  a  devise  to  his  children  was  no 
include  his  daughters,  pp.  367.  36S. 

See  valuable  note  on  this  subject,  60  Am.  St  Rep. 

WUla. —  Where  there  is  no  sncb  nncertaint;  in  the 
will  that  it  cannot  be  carried  Into  effect  without  th 
trluatc  testimony,  inoperative  words,  having  no  fore 
anything,  cannot  be  used  to  make  amblguoas  someth 
certain,  p.  85& 
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Cited  KDd  followed  In  WlItlnB  ▼.  Allen.  18  How.  30S.  15  L.  899. 
holdlns  evidence  of  amonnt  and  condition  of  estate  cumot  be  r» 
«elTed  to  control  interpretation  of  will. 

Karrlad  woman  —  Acquiescence  of  one  of  the  daaghterR  wbo 
wa»  nnder  coverture,  will  not  abow  that  the  testator  did  not  Include 
ber  among  hfs  devisees,  In  the  words  "  my  children,"  pp.  SCQ,  S60. 

Olted  and  relied  upon  In  Boyeton  v.  Wear,  3  Head,  11,  holding 
■tatate  of  limitation  doea  not  begin  to  run  against  hetrs  of  wife 
until  death  of  husband;  Uarr  ▼.  GUllam,  1  Cold.  S02,  holding  right 
of  dower  does  Dot  ripen  into  Utle  until  some  specific  portion  Is  set 
ont  Approved  In  Bdson  v.  Munsell,  10  Allen,  568,  holding  secoodary 
evidence  admissible  to  ahow  Incompetence  during  period  of 
Umttatlon. 

ICarzled  women  —  Partition. —  Lawful  partition  by  Judicial  d» 
cree  cannot  be  presumed  aa  against  defendant  from  lapse  of  time, 
and  acquiescence  and  the  destruction  of  the  records  of  the  court 
having  Jurisdiction  to  make  such  partltlonB,  if  the  defendant  waa 
married  while  nnder  age,  and  continued  under  coverture  until  a 
short  time  before  action  brought,  pp.  360,  SOL 

Olted  and  followed  hi  Forsyth  t.  Vehmeyer,  176  111.  362.  62  N. 
BL  se,  collecting  cases  and  admitting  evidence  of  lost  judgment 
record;  Carlysle  v.  Garlysle,  10  Md.  449.  holding  order  of  Orphans' 
Court  must  not  be  verbal  and  may  not  be  proved  by  parol;  Smith  j, 
WllBon,  17  Md.  469.  79  Am.  Dec.  666,  holding  grant  of  letters  of 
administration  camiot  be  presumed  from  lapse  of  time;  Berry  v. 
Seawall,  6D  Fed.  7S7,  764,  31  U.  a  App.  30,  balding  under  common 
law  married  woman  estopped  to  dispute  partition  made  with  her 
consent 

Evidence.—'  To  permit  secondary  evidence  of  a  record  it  muat 
flrst  be  shown  that  such  record  existed.  Mere  proof  of  the  burn- 
ing of  an  office  and  its  records  is  not  such  proof,  p.  860. 

Approved  In  Mobley  v.  Watts,  08  N.  G.  287,  3  S.  E.  679,  holding 
secondary  evidence  admissible  on  proper  foundation. 

11  How.  3ez~gm,  is  L.  730.  pabks  v.  boss. 

A  Jury  has  no  right  to  assume  the  truth  of  any  material  fact 
nnless  established  by  sufficient  legal  evidence,  p.  873. 

Cited  approvingly  in  Hathaway  v.  Tennessee  R.  R.,  29  Fed.  490, 
holding  proper  to  withdraw  question  from  Jury  when  no  evidence 
to  support  it;  Henulng  v.  Western  Tel.,  etc..  Co.,  43  Fed.  134,  set- 
ting aside  verdict  where  no  evidence  to  sustain  material  point; 
Vt'alratb  v.  The  State,  8  Neb.  90,  holding  instruction  as  to  fact  not 
supported  tu  evidence,  erroneous:  Mt.  Adams,  etc.,  By.  v.  Lowery, 
74  Fed.  468,  43  D.  S,  App.  408,  holding  not  error  to  refuse  to  direct 
Jury  to  find  verdict  for  defendant;  Phillips  v.  DIcberson,  SB  lU.  IS, 
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and  Nolan  t.  Sblckle,  3  Mo.  A.pp.  810,  holding  court 
Jni7  to  find  tor  defendant 

Trial. —  Where  the  evidence,  admitting  the  tm 
stated  and  ever;  conclusion  drawn.  Is  not  aufflc 
plaintiff's  right  to  recorerr,  the  conrt  mar  rlghtfoll 
for  the  defendant  Such  Instruction  Is  eQnlvalent 
the  evidence,  p.  S73. 

Olted  and  followed  In  Pleasants  T.  Fant,  22  W^ 
holding  evidence  not  snfflclent  to  sabmlt  gnestio 
to  Jury:  OommlBBloners  v.  Olark,  M  U.  S.  281,  1 
evidence  need  not  be  submitted  to  Jury  nnless  1 
verdict;  Carter  v.  Garusl,  112  V.  8.  484,  28  L.  8 
holding  court  could  properly  withdraw  plea  whei 
support  It;  Merrick  v.  Glddlngs,  115  U.  S.  305.  29  I 
holding  proper  to  Instruct  Jury  to  find  for  defendat 
precluded  recovery:  Coughi'an  v.  Blgelow,  164  D. 
17  S.  Ct  119,  holding  granting  nonsuit  for  InsnfBc 
Infringement  of  right  of  trial  by  jury;  Merchan 
SUto  Bank.  8  Cliff.  206,  F.  O.  0,448,  holding  no  « 
to  warrant  Jury  flndlng  cashier  had  authority  t 
Hathaway  v.  Tennessee  R.  R.,  20  Fed.  490,  holdl 
Inference  of  negligence  could  be  drawn  from  1 
R.  R.  V.  Marine,  etc.,  Co..  71  Fed.  213,  holding 
directed  for  defendant  where  negligence  plainly 
MadlBon,  76  Ind.  254.  holding  no  evidence  to  go 
plaintiff  suffered  damage;  Phillips  v.  Dickei^on,  i 
no  evidence  to  Buataln  proof  of  knowledge  on  pi 
Farls  v.  Hoberg,  134  Ind.  273,  39  Am.  St  Rep.  2t 
holding,  on  failure  to  establlah  negligence,  court  r 
verdict  to  defendant;  Meyer  v.  Manhattan,  etc.,  ' 
43  N.  E.  451,  verdict  properly  for  defendant  wh 
to  establlah  cause  of  action;  Meyer  v.  Houck,  85  lo 
237,  holding  no  evidence  of  fraud  to  go  to  the  Jury; 
B8  Me.  436,  holiling  court  properly  dlrectcrl  ver 
where  defendant  failed  to  eatabllah  fraud:  Fay 
16  Gray.  461,  holding  evidence  of  usage  Inaufflcl 
Jury;  Nolan  v  Sblckle,  3  Mo.  App.  310,  holding  e 
dent  to  support  verdict  for  plaintiff;  Chaves  v. 
(218,  219)  190.  200,  5  Pac.  331,  332.  holding  when 
tial  conflict  In  evidence  court  cannot  take  case  1 

Cited  also  la  valuable  note,  discussing  this  si 
Dec.  623.  Approved  In  Scbucbardt  v.  Aliens,  1  Wi 
holding  evidence  sufficient  for  Jury  to  find  wai 
opinion.  Merchants'  Bank  v.  State  Bank,  10  Wall 
majority  holding  question  whether  evidence  If  bel 
warrant  a  verdict  for  defendant  one  for  Jury;  Tb 
U.  8.  360,  27  L.  754,  2  8.  Ot  758,  refusing  to  set  a£ 
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aome  erldence  to  Justify  award;  LonlaTllle  R.  B.  t.  Woodson,  134 
U.  S.  621,  S3  L.  1035.  10  S.  Ct  630,  refusing  to  reverse  Judgment 
on  Kcconnt  of  existing  statutory  prohibition;  dlssentlos  opinion, 
St  Louto,  etc,  R.  H.  T.  Whittle.  74  Fed.  312,  40  U.  8.  App.  26, 
holding  Jnry  should  have  been  Instructed  to  find  for  defendant; 
dissenting  opinion  In  Patton  t.  Southern,  etc..  R.  R.,  82  Fed.  986. 

42  D.  8.  App.  ser,  majority  holding  question  of  negligence  ought 
to  have  gone  to  Jury;  Jollet.  etc,  R.  R.  f.  Velte.  140  lU.  62.  29 
N.  B.  707,  holding  that  defendant  not  In  position  to  urge  that  trial 
court  erred  In  refusing  to  exclude  evidence  of  plaintiff:  State  t. 
Thayer,  5  Ho.  App.  423,  refusing  mandamus  to  compel  defendant 
to  recelye  verdict;  Walcott  t,  Metropolitan,  etc,  Co..  64  Vt  230,  83 
Am.  St  Hep.  927,  24  Atl.  995.  holding  court  should  have  directed 
vordlct  for  plaintiff  for  full  amount  of  policy. 

DlsUnguIsbed  In  Richardson  t.  Boston,  19  How.  268,  IB  K  642. 
holding  where  there  Is  some  evidence  case  ought  to  be  submitted 
to  Jury;  Insurance  Go.  v.  Folsom,  18  Wall.  2S1,  21  L.  833,  holding 
sufficient  evidence  for  Jury  to  find  diat  insurance  policy  covers 
previous  loss;  Railroad  Co.  v.  Fraloff,  100  U.  S.  27,  25  L.  633,  re- 
fusing to  tBke  question  whether  passenger  had  excess  of  bnggage 
from  Jury;  Southern  Oo.  v.  Burke,  60  Fed.  715,  23  TT.  S.  App.  5, 
collecting  cases  In  note,  holding  case  properly  submitted  to  Jury; 
Mt  Adams  R.  B.  v.  Lowery.  74  Fed.  468,  478,  43  D.  S.  App.  408, 
reviewing  cases  and  holding  not  error  to  refuse  to  direct  verdict 
for  defendant;  Beed  v.  Deerfleld.  8  Allen,  624,  holding  evidence 
sufficient  to  go  to  Jury  to  prove  exercise  of  ordinary  care;  Paine  v. 
Grand,  etc,  R.  R.,  SS  N.  H.  614,  denial  of  nonsuit  not  error  where 
there  Is  some  evidence  of  negligence;  Marshall  v.  Harney  Peak,  etc., 
Co.,  1  B.  Dak.  S55,  47  N.  W.  292.  holding  court  erred  In  directing 
Jury  to  find  verdict  for  defendants. 

An  agent  contracting,  on  behalf  of  his  principal.  Is  not  personally 
liable  for  any  contract  made  vrithln  the  scope  of  bis  authority,  p. 
874. 

Cited  and  followed  In  Mann  v.  Richardson,  66  111.  485.  holding 
comtnlsslonerB  not  liable  on  bond;  Barlow  v.  Congregational  Sodety, 
8  Allen,  463,  holding  principal  liable  on  note  executed  on  Its  behalf 
by  agent;  Newman  v.  Davenport  9  Baxt  S40,  holding  receiver  not 
liable  for  contracts  made  on  behalf  of  government;  6alcomb  v. 
Northmp,  9  Minn.  178,  177,  holding.  In  absence  of  express  Instmctloa 
to  bind  himself,  a  public  officer  not  Bablc 

DlstlngulBhed  In  Steamship  Oo.  v.  Harbison,  21  Blatcbf.  834,  10 
Vti.  090,  holding  agent  liable  where  be  was  real  principal;  Tula 
v.  Ouiora,  11  Fla.  47,  holding  mayor  and  commissioner  personally 
Uabla  on  contract 

Tn^Hn»i  agsota. —  United  States  government  has  delegated  no 
povm  to  the  District  Courts  to  arrest  and  compel  the  public  agenta 
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Of  the  Indian  nations  wbo  mar  casaalljr  be  wItUn 
to  pay  the  debts  of  tbelr  nation.  The  Indian  natl 
respects  Independent  or  foreign,  p.  8T4. 

11  How.  875-887,  18  L.  736,  FOWLER  t.  MBRRl 

Deposltloiw. —  An  act  of  CongreM.  prorldlng  fi 
•z  parte  depositions  before  a  Jndge  of  a  county  cc 
depositions  taken  before  a  Judge  of  the  Probate 
■IppI,  p.  898. 

Cited  with  approval  In  Sargent  t.  Oolllns,  S  ^ 
seal  of  notary  prima  fade  evidence  of  his  official 

DlatingnlBhed  In  United  States  t.  Hall,  S  N.  U 
86,  holding  oath  administered  by  clerk  of  Probat 
support  Indictment  for  perjury. 

Whers  a  mortgage  Is  silent  as  to  date  of  Its  I 
be  presnmed  to  have  been  executed  at  the  time  o 
commencement,  pp.  393,  394. 

Ohattel  mortgages. —  A  statute,  making  mortgi 
property,  acknowledged  and  recorded,  valid  wttbi 
poBsesslon,  will  Inclnde  within  Its  terms  mortgag 
and  recorded  prior  to  its  passage,  pp.  S9S,  886. 

Cited  and  followed  Is  Summer  v.  Mitchell,  29  1 
Bt  Rep.  120,  10  So.  G71,  14  L.  R.  A.  820,  and  n., 
act  was  to  validate,  from  time  of  approval,  a  dee 
thereto. 

Execution  aale.—  A  pnrchaaer  at  a  sberUTa  sa 
brought  against  him  by  a  mortgagee,  mnat  aver  1 
the  existence  of  mortgage  not  only  at  tbe  time  i 
also  at  time  of  payment,  p.  39S. 

Sales.—  Tbe  Increase  of  offspring  of  slaves  beloi 
of  the  mother,  p.  896. 

Olted  and  followed  In  Alberty  v.  United  States, 
L.  1063,  16  S.  Ct  865,  holding  Illegitimate  child  of 
be  treated  as  a  negro;  Meyer  v.  Cook,  85  Ala.  4ie,  S 
colt  t>om  while  dam  la  under  mortgage  belong 
Rogers  T.  Highland,  69  Iowa,  606,  OS  Am.  Rep.  23 
holding  colts  foaled  subsequent  to  mortgage  ar 
when  weaned;  Edmonaton  v.  Wilson,  49  Mo.  App. 
a«aae  of  Uve  stock  belongs  to  owner  of  dam:  BU 
Tenn.  210,  28  8.  W.  1090,  holding  foal  bred  afi 
mortgage  paases  to  mortgagee. 

Distinguished  In  Funk  v.  Pant.  64  Wis.  89,  S4  i 
N.  W.  420,  holding  offspring  after  period  of  nnrtnr 
mortgage  against  bona  Ode  porchaaer. 
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Becordlng  a  mortgag*  tea^s  to  give  notice  ot  Its  existence, 
p.  88S. 

Cited  ftnd  approved  In  Jacobs  t.  Denlson,  141  Mass.  118,  S  N.  SL 
SS6,  holding  plaintiff  being  chargeable  with  notice  of  recording 
was  chargeable  with  uoUce  ol  delivery. 

Bnrden  of  proof. —  Where  It  is  uncertain  aa  to  when  an  event 
happened,  such  uncertainty  will  operate  most  strongly  against  him 
npon  whom  lies  the  duty  of  proving  sncb  eveut,  p.  306. 

Maaanre  of  damages. —  Where  there  la  a  failure  to  deliver  prop- 
erty In  pnrsnance  to  a  decree,  the  measure  of  damages  Is  the  value 
of  the  property  at  the  time  of  making  of  the  decree,  p.  308. 

Cited  and  followed  In  Cunningham  v.  Sugar.  49  Pac.  (N.  Uex.) 
911,  holding  for  conversion  the  measure  of  damage  Is  the  value  at 
time  of  conversion  with  Interest  thereon. 

MlsccUaneoDS. —  MIsclted  In  Alabama  R.  R.  v.  Newton,  Si  Ala. 
446,  holding  until  payment  no  vested  rights  pass. 

11  How.  898-418,  IS  L.  745,  CLEMENTS  V.  BERRY. 

Supreme  Court  has  authority  to  review  the  decision  of  a  State 
court,  deciding  adversely  to  a  claim  of  United  States  marshal,  to 
property  taken  out  of  bla  possession  by  process  of  State  court, 
p.  408. 

Judgment  lien. —  The  uniform  practice  of  Federal  and  State 
courts  is  to  test  executions  as  on  the  first  day  of  the  term,  and  as 
between  creditors  the  lien  attaches  equally  to  all  Judgments  entered 
during  same  term,  p.  408. 

A  trustee,  for  the  benefit  of  creditors,  Is  not  a  purchaser  for  a 
valuable  consideration,  p.  410. 

A  Judgment  by  default,  in  an  action  of  debt,  where  nothing 
remains  bat  the  clerical  doty  of  computing  the  amount  due,  Is  a 
final  judgment  and  Is  a  lien  on  the  property  of  the  debtor  from  the 
time  It  was  rendered  and  not  from  Its  entry  by  the  clerk,  pp. 
410,  411. 

Cited  and  approved  In  dissenting  opinion  tn  Davidson  v.  Myers, 
24  Md.  652,  Judgment  by  default  a  lien  upon  property  from  ttie 
time  rendered. 

DlBtlnguished  In  Davidson  v.  Myers,  24  Md.  Ml,  536,  holding 
Judgment   by   default   Interlocutory    until   entered. 

Judgment  Uens. —  By  act  of  Congress  of  1828,  Judgment  and 
execution  Hens  arise  In  Federal  courts  under  State  laws;  but  the 
preparatory  steps  by  which  the  Judgment  la  obtained  and  Ilea 
established  depend  upon  the  practice  of  the  conrt  In  which  Judgment 
Is  rendered,  p.  41L 

Cited  and  followed  In  Ward  v.  Ohamberlain.  2  Black,  438,  17  L. 
184,  holding  Jndgmenta  of  Federal  courts  Uena  npon  property  when 


,.  Google 


1 1  Uow.  414-436  Notes  on  U.  8.  Keports. 

similar  Jndpnenta  of  State  courts  are.  See  valnab 
this  subject  In  24  Am.  Dec.  310.  Gtted  fn  H&7 
4  Hngliea.  849,  F.  O.  6,2B4a.  to  the  point  tbat  Ui 
local  laws. 

Statutory  oonstmotloii. —  Federal  courts  lollon 
of  a  State  statute,  eetabllsbed  bj  tbe  State  Supr 
mcb  statutes  do  not  control  the  Jurisdiction  ol 
p.  412. 

Olted  sod  applied  in  Savings,  etc.,  BIc  t.  Bear 
89  Fed.  88,  holding  Hen  not  coutlaued  beyond  sti 
account  of  property  being  In  hands  of  receivers, 
subject  In  26  Am.  Dec.  234. 

11  How.  414-430,  18  L.  TTil,  MOORD  t.  BROWM. 

Tax  sales. —  Act  prorlding  the  procedings  for, 
other  things,  to  put  purchasers  upon  Inquiry  wl 
land  was  offered  for  sale  according  to  law;  If  thej 
and  tbe  land  Is  sold  against  the  taw,  they  buy  t 
p.  429. 

Cited,  with  approral.  In  Oofer  t.  Brooks,  20  . 
void  tax  deed  admissible  with  other  evidence  of  a< 
Payne  v.  Treadwell,  16  CaL  237,  holding  Puebk 
snmed  to  be  valid. 

Adverse  possesaion — A.  void  taa:  deed,  bea 
Invalidity  on  its  face,  cannot  be  made  the  fount 
possession  under  color  of  title  to  enable  the  defeni 
to  claim  tbe  benefit  of  statutes  of  limitations,  p. 

Cited  and  followed  la  Redfleld  v.  Parks,  132  D. 
10  S.  Ct  86,  holding  deed  reciting  eale  on  a  da;  i 
law  void  on  its  face  and  not  admUaible;  Coulter  v. 
068.  M9.  15  V.  S.  App.  118,  holding  deed  made  b 
reciting  compliance  with  statute  la  void  upon  It 
Heard.  10  Ark.  187,  holding  execution  deed  noi 
face  compliance  with  the  law,  not  evidence  under 
V.  Buckner,  60  Ark.  167,  29  3,  W.  373.  collecting  i 
tax  title,  based  upon  sale  made  without  legal 
Gomer  v.  Chalfee,  6  Colo.  317,  holding  power  of  c 
sales,  being  purely  statutory,  must  be  completely  i 
».  Shedd,  166  la  220,  42  N.  B.  174,  holding  prlr 
not  shown  without  proof  that  purchaser  had  i:li 
notice  thereof  to  owner;  Taylor  v.  Miles,  0  Kan.  sa 
061,  066,  holding  void  tax  deed  gave  no  color  i 
Wallcer,  6  Kan.  78,  holding  statute  of  limitation! 
favor  of  void  tax  deed  while  land  remains  vaci 
Devoe,  18  Kan.  229,  holding  statute  of  limitation 
favor  of  tax  deed  void  uu  Its  face;  StelnmuUer  r 
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Kan.  App.  Si!,  44  Pac.  602,  enjolalng  collection  of  void  street  uses>- 
ment;  Toll  t.  Wright,  37  Ulcb.  09,  holding  rold  admlnlstrator'8  sale 
not  within  protectton  of  etatute  of  limitations;  Famham  v.  Joqm, 
82  Minn.  18,  19  N.  W.  86,  boldlng  statute  of  llmlUtions  has  no  ap- 
plication to  case  of  void  tax  deed;  Mason  y.  Growder,  SB  Ho.  632, 
and  Hegar  t.  De  Grost,  8  N.  Dak.  364,  BS  N.  W.  154,  both  holding  tax 
deed  void  on  Its  face  will  not  set  special  statute  of  llmitatlonB  Id 
motion.  Approved  In  Stark  v.  Starr,  1  Saw;.  20,  F.  0.  13,807,  hold- 
ing an7  Instrument  In  form  of  deed  gives  color  of  title;  Orlffin  v. 
Cnnnlngbam,  20  Gratt  67,  dted,  arguendo,  In  passing  on  Jurisdic- 
tion of  conrts;  Core  v.  Faapel,  24  W.  Va.  247,  dted,  arguendo.  In 
pointing  out  how  adverse  possession  of  land  ma;  be  held. 

Distinguished  In  Pillow  v,  Roberta,  13  How.  478,  14  L.  231,  Hemp. 
843,  F.0. 11,167,12  Ark.830,  holding  Insufficient  tax  deed  admissible  to 
establish  defense  under  statute  of  limitations;  Sharpldgh  v.  Surdam, 

I  Fltpp.  481,  F.  0. 12,711,  holding  Irregnlarlties  wlU  not  affect  valldlt; 
of  tiUe  If  proceedings  are  colorable;  Coulter  v.  Stafford,  48  Fed. 
270,  holding  Irr^nlarlty  of  deed  valid  on  Its  face  cannot  be  shown 
after  statntor;  period;  reversed  In  Conlter  v.  Stafford,  53  Fed.  568, 
669,  15  O.  B.  App.  118;  Merrick  v.  Hott,  16  Ark.  339,  holding  under 
statute  of  Arkansas  auditor's  tax  deed  need  not  contain  Jurisdic- 
tional recitals;  Cofer  v.  Brooks,  20  Ark.  546,  holding  void  tax  deed 
admissible  with  other  evidence  of  adverse  possession;  Wilson  t. 
Atkinson,  77  Cal.  487,  488.  489.  11  Am.  St  Bep.  801,  S02,  20  Pac  87, 
68,  holding  tax  deed  void  on  Its  face  Is  sufficient  to  give  color  of 
titie;  Lindsay  v.  Fa;,  25  Wis.  434,  holding  adverse  possession  under 
tax  deed  void  on  Its  face  might  start  statute  of  limitations  to 
mnning, 

II  How.  437-461,  13  L.  761,  WBBSTBB  v.  BBID. 

A  writ  of  mrror  ma;  be  directed  to  an;  court  which  has  the 
custod;  of  the  record,  and  can  certif;  It,  though  not  the  court  whlcb 
rendered  the  Judgment,  provided  no  difficult;  exists  respecting  the 
execution  of  a  mandate  from  this  court,  p.  457. 

ated  ID  Atherton  v.  Fowler,  91  U.  S.  147,  23  L.  266,  holding  writ 
of  error  may  be  sent  to  an;  court  having  custod;  of  record  or  to 
an;  conrt  having  control  of  such  record.  Cited  generall;  In  Free- 
bom  V.  Smith.  2  Wall.  177,  certifying  decision  on  territorial  writ  of 
error  to  Supreme  Court  of  State  after  admission;  Underwood  t.  Mc- 
Veigh, ISl  V.  8.  cxxll,  cxxlv.  Appx.,  21  L.  954,  Kt5,  dissenting 
opinion,  majority  dismissing  writ  of  error  because  It  should  have 
been  directed  to  another  court 

A  Judgment,  1b  personam,  recovered  without  any  notice,  and 
without  any  attachment  of  property  on  mesne  process,  thoogb  au- 
thorized b;  law  of  the  territory  of  Iowa,  Is  a  nullity,  pp.  469,  4Qa 

The  following  cases  affirming  and  relying  upon  this  holding,  are 
eoUected  by  the  dtaOons:    Ra;  v.  Norseworthy,  28  Wall  136,  23  L. 
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lis.  12  K.  B.  B.  ISO.  boMlnc  twnkniptcT  nfe  of 
«rtr  wtttwot  notice  to  mortsac^e  doe*  not  dladi«r] 
T.  K«ir,  SS  C.  K.  728.  24  L.  571,  bohUnc  MrTltt 
fneffectna]  In  an  action  wUdi  !■  mcrdf  la  penoni 
Kafdutt:  Gaarant7  Trust  Co.  t.  Oreen  Core,  etc 
M7,  as  L.  120,  11  B.  Ct  SIQ.  twMinc  tbe  word  "  o 
atatnte  astboilzJnc  pubUcAtion  of  tammoDM  mea 
hmar,  montb;  GaJpln  t.  Pace.  3  Bawy.  U&  F. 
atatnte  mnat  be  atrirtlr  poraned  fD  aerrlce  by  pot 
Bonal  action;  Brooki  t.  Dan.  51  Fed.  144,  boldinc  ' 
antborizinc  werritx  npon  agent  or  clerk  vdd  aa 
otber  tban  eorporadons;  Boykln  r.  Bain.  2S  Ala. 
^3,  boldlnc  publication  as  agaiort  non-resident  of  i 
reatdent  of  Alattuna,  did  not  siTe  jurisdiction  i 
mortfage;  Cauly  *-  Blue,  fl2  Ala.  78,  holding  pure 
aate  cannot  maintain  ejectment  onleu  he  Ehowi 
■D^ortlng  execDtlon;  ScbuKter  r.  Bader,  13  Cok). 
botdlng  atranser*  to  a  Judgment  bj  confeaslon  not 
date  or  recitals;  Beard  t.  Beard,  21  Ind.  328,  penc 
alimony  tn  divorce  void  as  to  non-residents  aerre 
8eel7  *.  Beld,  3  G.  Greene,  3T9.  holding  if  record 
decree  la  rold;  McNamara  t.  Cas^erlj.  SI  Minn.  3 
holding  decree  In  probate  setting  aside  former  d 
tlon  wttbout  poraonal  notice  to  holders  under  first  i 
irlrtb  T.  Sullivan,  6  Hont  209,  9  Pec.  802.  boldlni 
8utida7  Told  and  gives  court  no  JurlEdicUon;  Eat 
N.  H.  238,  and  Carieton  t.  Washington  Ins,  Co.,  3 
holding  lodgment  against  Don-resident  served  on 
void  and  no  foundation  for  title  claimed  under  It; 
00  Ohio  St.  C20,  00  Am.  St  Bep.  7CS,  47  N.  B.  55" 
holding  "Torrens  Law"  for  registration  of  land 
tloiml;  Stf^phcuB  t.  Btepbens.  02  Tex.  340.  holding 
on  BuliHtltutcd  service  upon  resldeot  invalid. 

Cited  also  in  note.  11  Am.  Bep.  438.  Cited.  ' 
diRHCutIng  opinion  In  Pcnnoyer  v.  Hvtt.  95  O.  S 
majority  boldlug  a  pernonal  Judgment  on  a  mone.* 
out  validity  If  asainot  a  non-resident  aened  by  i 
».  Union  lliver.  clc,  B.  R..  147  U.  B.  173.  37  L.  1 
holding  a  decision  of  the  secictary  of  the  interior 
Is  a  flnal  ilftermlnatlon;  Bruce  v.  Btricliland,  47 
decree  of  flnal  settlement  in  probate  sustained  oi 
record  of  proper  Bervice;  Merrill  v.  Montgomery.  : 
Ing  that  in  making  substituted  service  upon  corpoi 
must  lie  strictly  followed;  Troyer  v.  Wood,  96  M 
Hep.  308,  10  S.  W.  48.  holding  tax  sale  of  property 
wrung  name  void;  McCreery  v.  Davis.  44  S.  O.  21] 
BOe,  22  S.  B.  184,  28  L.  B.  A.  001,  discussing  t 
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dtTorcea  on  nnrecoKnlzed  Kronnde  on  coaBtrnctlye  aerrtce;  Wash- 
ington, etc.,  K.  It.  T.  Alexandria,  eta,  R.  K.,  19  Gratt  610,  100  Am. 
Dec.  723,  holding  non-resident  etochholders  of  local  cotporattos  not 
proper  parties  to  a  snlt  for  dissolution. 

Distinguished  In  Nations  v.  JohUEOn.  24  Bow.  203.  16  L.  631,  hold- 
ing service  by  publication  sufficient  to  support  Judgment  by  appel- 
late court;  Hnnt  t.  Ellison,  32  Ala.  200,  201,  holding  recital  In 
decree  pro  confesso,  that  "  the  parties  came,"  Is  safflclent  to  show 
appearance  of  resident  defendant  though  not  served  with  process; 
Turner  v.  Turner,  44  Ala.  450,  holding  suit  for  divorce  bj  wife  not 
affected  by  cross-suit  In  court  of  another  State  of  wblch  she  was 
notified  by  pubUcaUon  only;  Comer  v.  Jackson,  60  Ala.  38S,  holding 
service  on  Sunday  objectionable  on  plea  hut  not  rendering  Judg- 
ment void;  Jones  v.  Knox,  SI  Ala.  370,  holding  as  discharge  In  bank- 
ruptcy Is  presumably  valid  creditor  must  prove  affirmatively  that 
he  was  frandulently  without  notice;  Bickerdllie  v.  Allen,  157  111.  101. 
102,  41  K.  E.  741,  742,  20  L.  R.  A.  784.  holding  mailing  and  publica- 
tion Hufflclent  against  concealed  defendant  within  State;  Brown  v. 
Levee  Commlsslonera,  50  Miss.  484,  holding  legislature  may  change 
the  form  of  notice  provided  the  right  Is  not  taken  away;  Harker  v. 
Brink,  24  N.  J.  L.  349,  holding  one  of  several  Joint  defendants 
served  cannot  complain  of  non-service  of  others;  Slpes  v.  Whitney. 
30  Ohio  St.  74,  holding  Judgment  on  confession  by  attorney  under 
Pennsylvania  statute  entitled  to  credit  In  other  States;  Puckett  v. 
Benjamin,  21  Or.  380,  28  Pac.  67,  holding  Us  pendens  Is  notice  to  all 
persons  of  every  fact  alleged  In  tbe  plpadlngs  Involving  title  to  real 
property;  People  v.  House,  4  Utah,  384,  10  Pac.  844,  holding  leaving 
alternative  writ  of  prohibition  with  suitable  person  at  defendant's 
usual  abode  equivalent  to  personal  service  thereof. 

Trial  by  Jury, —  A  law  of  the  Territory  of  Iowa,  which  prohibited 
the  trial  by  Jury  of  certain  actions  at  law,  founded  on  contract,  to 
recover  payment  for  services,  la  void,  p.  480. 

Cited  and  principle  followed  In  Callan  v.  Wilson,  127  TJ,  S.  550.  32 
L.  226.  8  S.  Ct.  1304,  holding  person  accused  of  conspiracy  to  boycott 
another  Is  entitled  to  trial  by  Jury;  Kennon  v.  Gilmer,  131  U.  S.  28, 
38  L.  113,  9  S.  Ct  698,  holding  In  personal  Injury  suit,  on  motion 
for  new  trial,  court  la  not  authorized  to  reduce  damages  awarded 
by  Jury;  American  Pub,  Co.  v.  Fisher,  166  U.  S.  466,  41  L.  1080,  17 
S,  Ct.  618,  holding  while  Utah  remained  a  territory  unanimous  Jury 
verdicia  were  retjulred  In  eommon-law  actions;  Thompson  v.  Utah, 
170  n.  8.  346.  42  L.  1065,  18  a  Ct.  621,  holding  Utah  constitutional 
provision  for  criminal  Juries  of  eight  except  In  capital  cases,  ex 
post  facto  as  to  felonies  committed  before  admission  of  State; 
Capital,,  etc.,  Co.  v.  Hof,  174  U.  S.  5.  19  Bop.  Ct  582,  holding  con- 
stitutional provision  for  Jury  trial  applies  to  District  of  Columbia; 
Territory  v.  Baca,  6  N.  Mex.  426,  30  Pac.  803.  holding  act  requiring 
kotes  of  twelve  grand  Jurors  in  Santa  Fe  and  only  nine  elsewhere 
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for  Bliollar  Indtctments  void.  Cited  genemUy  In  Ame 
«te.,  R.  R.,  4  Dill.  2S7.  r.  0.  824,  holding  admlecrlon  of 
a  Stftte  extln^labea  territorial  conrta  as  courts  of  gt 
ment;  State  t.  Gutierrez,  IB  La.  awti  im,  dissenting 
Jorttr  holding  Jury  ot  Recorder's  Court  may  consist  o: 
provided  for  by  the  le^slature. 

DlatlnKolsbed  In  Spies  v.  lUlaols,  123  U.  S.  168,  SI  ] 
29,  holding  Illinois  statute  aa  to  qnallflcatloDa  of  Ji 
atrued  In  tliat  State  not  a  denial  ot  trial  bj  Jury;  Lync 
7  N.  Mex.  41,  82  Pac.  1S4,  constmlng  act  proTldlng  Cor 
trials  where  Jury  was  waived;  Mackey  t.  Bnsensper 
leo,  SS  Pac.  548,  holding  statute  providing  for  major 
civil  cases  valid. 

Told  Judgments. —  If  a  lodgment  la  set  up  In  a  col 
against  a  party  who  had  not  opportunity  to  plead  to 
which  It  was  recovered,  because  no  notice  was  glvm 
pendency,  it  may  be  avoided  by  proof  of  fraud,  or  ft  c 
void  <m  Its  face,  p.  460. 

Cited  and  followed  In  Thompson  v.  Whitman,  18  Wa: 
Li.  900,  holding  want  of  Jurisdiction  may  be  shown  In  ' 
against  the  person  or  proceedings  In  rem;  De  Kraft  ' 
Fed.  Cas.  1071,  holding  decree  of  divorce  on  pnbllcatloi 
resident  not  admissible  In  sister  State;  Lavln  v.  Ei 
Bank,  18  Blatchf.  26,  1  Fed.  6«i,  collecting  cases  and  b 
of  administration  granted  In  absence  of  one  living  did 
his  recovery  of  money  deposited;  Holmes  v.  Oregon. 
Sawy.  401,  9  Fed.  Z4S,  boldlng  determination  of  Jnrtsd 
not  conclusive;  ClartE  v,  Hammett,  27  Fed.  S40,  341,  h 
In  suit  to  quiet  title  against  a  non-resident  served  b. 
no  bar  to  his  action  In  ejectment;  Hatchett  v.  Blllinf 
81,  holding  settlement  of  executor's  accounts,  without  i 
voidable;  Cavanaugh  v.  Smith,  84  Ind.  883,  holdlni 
alimony  against  non-resident  on  constructive  service  ai 
laterally:  Seely  v.  Reld,  3  G.  Greene,  378,  holding  ' 
shows  absence  of  Jurfadlctloa  Judgment  Is  attackable 
Mastlu  V.  Gray,  19  Kan.  463.  465,  469,  27  Am.  Rep.  : 
holding  false  return  of  personal  service  may  be  li 
showing  Its  falsity  and  non-residence  at  time  of  alli 
Uyers  v.  Miller,  SS  Ho.  App.  344,  holding  strangers  1 
Judgment  may  set  up  the  fraud  when  It  Is  attempted  t 
their  rights;  Tebbetts  v.  TUton,  31  N.  H.  288,  holding 
decree  In  probate  may  be  Impeached  by  proof  that  < 
Jurisdiction;  PennywlU  v.  Foote.  27  Oblo  St.  617,  22  A 
holding  want  of  Jurisdiction  may  be  shown  as  to  the  sa 
the  person  or,  In  rem,  the  thing. 

See  valuable  note,  U  Am.  Rep.  438.  Cited  genera: 
provaL  In  Christmas  v.  Russell.  6  Wall.  302.  30S,  18  L.  4 
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Ing  Told  atatnte  of  UlBsIaslppI  ai  rtolatlng  constltntloQftl  provlBloD 
for  credit  to  be  glTen  Jadlclol  recordg  of  oth»  States;  In  ra  Andus 
■OD,  94  Fed.  487,  holding  marabal  executing  process  out  of  bis  dis- 
trict not  protected  bj  writ;  Borden  t.  Beed.  CD  III.  464,  boldlng 
decree  obtained  by  fraud  may  be  Impeached  bj  ordinal  bill; 
Ogden  V.  Larrabee,  67  lU.  400,  and  Biggins  v.  Brockman,  63  lU.  820, 
both  holding  chancery  baa  power  to  cancel  a  judgment  at  law  ob- 
tained by  fraud;  Hogg  t.  Link,  90  Ind.  8S6,  holding  Judgment  may 
be  attacked  for  fraud  by  ori^nal  bill;  Scott  t.  Babcock,  3  Q.  Greene, 
149,  150,  holding  tax  sale  Illegal  unless  all  requirements  of  statate 
have  been  etrlctly  performed;  Kllbonrne  t.  Lockman,  8  Iowa,  386, 
holding  pleadings  did  not  state  sufficient  facts  for  collateral  ex* 
amluatlon  of  Judgment;  Great  Falls,  etc.,  Co.  t.  Worster.  46  N.  H. 
112,  holding  Judgment  obtained  by  collusion  for  mora  than  Jnst 
amount  may  be  attacked;  MaudcvUte  v.  Reynolds,  68  N.  Y.  543, 
holding,  under  code,  Judicial  record  ma;  be  attacked  collaterally  (or 
fraud;  Keystone,  etc.,  Co.  t.  Bummers,  IS  W.  Va.  S06,  dted  gener* 
ally  In  construing  road  laws  of  West  Virginia. 

Distinguished  In  Mlcliaels  t.  Post.  21  Wall.  428,  22  L.  626,  12  Bantc. 
Beg.  168,  holding  decree  In  bankruptcy  regular  on  Its  face,  thongb 
entered  by  confession,  cannot  be  collaterally  attacked;  Lamp  Chim- 
ney Co.  T.  Brass,  etc.,  Co..  91  U.  B.  661,  23  L.  330.  13  Bank.  Reg.  890, 
holding  bankruptcy  decree  cannot  be  collaterally  attacked  If  In  dna 
form  upon  lawful  notice;  Montgomery  v.  Samory,  SB  IT.  S.  488,  2S  !«. 
877,  holding  Judgment  apparently  regular  and  which  might  have 
been  attached  directly  not  open  to  collateral  attack;  Swift  t.  Meyers, 
18  Sawy.  691,  87  Fed.  43,  holding  the  record  of  a  conrt  can  only  b* 
Impeached  by  suit  In  equity  on  ground  of  want  of  Jurisdiction;  Moch 
V.  Vlt^nla,  etc.,  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706,  holding  ad- 
judication of  Jurisdiction  expressly  raised  by  plea  flnal;  Alklre 
Grocery  Co.  t.  Richesin,  91  Fed.  83,  collecting  cases  on  the  subject 
of  Jnrladlction  generally;  Cooper  t.  Sunderland.  3  Iowa,  128,  66  Am. 
Dec.  00,  holding  If  there  Is  proper  notice  Judgment  cannot  be  at- 
tacked collaterally;  Mason  v.  Messenger,  17  Iowa,  274,  holdliv  wher* 
court  bad  Jurisdiction  of  cause  and  parties  Its  Judgment  could  not 
be  attacked  collaterally;  Succession  of  Gorrlsson,  16  La.  Ann.  81, 
holding  Judgment  appointing  a  tutor  to  a  minor  cannot  be  attacked 
collaterally  by  debtor  of  the  minor;  Sldensparker  v.  SIdenaparker, 
62  Me.  480.  83  Am.  Dec.  529,  holding  Judgment  In  personal  action 
cannot  be  collaterally  impeached  by  third  parties  unaffected  by  it; 
Mills  T.  Pajnter,  1  Neb.  448,  holding  decision  of  a  tribnnal  acting 
within  Its  Jurisdiction  can  be  reviewed  only  by  direct  proceeding  for 
that  purpose;  O'Neill  y.  Brown,  61  Tex.  37,  refusing  to  discuss  prin- 
cipal case  on  ground  that  Texas  statute  Is  conclnslTe. 

Tenants  In  oommon. —  The  grantee  of  one  tenant  In  conunm  mtr 
defend  bU  possession  npon  that  title,  p.  40Oi 
VOL.  V  -4 
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U  Bow.  461-480,  18  L.  771,  VAN  BURBN  T.  DIOOBa. 

Bnildlog  eoutraots  — •  S«t-oft. —  In  an  action  on  a  contrnct  to 
bnlld  a  dwelUng-hooBe.  tlie  defendant  m^y  bIiow,  In  reduction  of  tlu 
■Upulftted  price  claimed,  tbe  amount  of  Injnry  snEFered  b7  him, 
through  an7  breach  of  the  contract  by  tbe  plalntlfF,  tbougb  mieh 
damages  are  unliquidated,  pp.  474,  47D,  476. 

Cited  and  followed  In  Winder  t.  Oaldwell.  14  How.  444,  14  L.  461, 
holdine  defendant  entitled  to  set  off  Inferior  work  and  materials  as 
weU  as  delay;  Dusbane  t.  Benedict,  120  U.  8.  639,  80  L.  811,  7  8. 
Ot.  699,  boldlng  wblle  nnllquldated  damages  are  not  subject  of  >et- 
off,  failure  of  consideration  Is  proper  defense:  Boggs  r.  Wann,  68 
Fed.  687,  boMlng  showing  of  false  repreaentations  to  secure  a 
promissory  note  good  defense  thereto;  Wilson  v.  Pauly,  72  Fed.  188, 
37  U.  8.  App.  642,  upholding  right  of  defendant  to  set-off  for  dam- 
ages caused  by  plalntlfTs  misfeasance;  Sblmp  y.  Seidel,  6  Honst. 
(Del.)  426,  boldlng  evidence  of  counterclaim  may  be  given  under 
general  issne;  Martin  v.  Barstow,  etc..  Works,  35  Oa.  826,  boMIng 
total  or  nartial  failure  of  consideration  may  be  shown  on  suit  on 
note;  Hogers  v.  Humphrey,  30  Me.  884,  boldlng  damages  for  breach 
proper  set-off  In  suit  on  contract;  Hogg  v.  Gardwell,  4  Sneed  (Tenn.). 
158,  boldlng  any  false  representation  before  execution  of  cootrnct 
constitutes  grounds  for  recoupment;  Rlson  v.  Hoon,  91  Va.  395,  22  B. 
B.  167,  holding  owner  entitled  to  set-off  on  mechanic's  lien  for  cost 
of  completion  of  work;  Columbia,  etc.,  Co.  v.  Rockey,  83  Va.  684,  2& 
8.  B.  1010,  holding  failure  or  fraud  of  constderatiou  may  be  sworn 
on  general  Issue.  See  valuable  note  on  recoupment  on  contracts 
for  work  and  labor,  40  Am.  Dec.  332.  Approved  In  Wilkinson  v. 
Pomeroy,  8  Blatchf.  514,  F.  C.  17.674.  holding  on  breaoh  of  promise 
of  mariiage  defendant  may  show  plaintiff's  misfeasance;  Bmnson 
V.  Martin,  17  Ark,  277,  holding  wliere  defendant  sets  up  damages, 
by  way  of  recoupment,  he  cannot  have  balance  In  his  favor. 

Evidence  to  vary  writing. —  Extraneous  evidence  that  a  clause  In 
a  written  contract,  providing  for  the  forfeiture  of  a  flied  sum,  if  the 
work  should  not  be  completed  by  a  certain  day.  was  Intended  to 
liquidate  the  damages  for  such  fnllure.  Is  not  admissible,  p.  477. 

Cited  and  followed' In  Watts  v.  Camors,  115  U.  S.  361.  29  L.  408. 
6  S.  Ot  84,  holding  penalty  clause  of  charter-party  not  liquidated 
damages,  but  security  for  actual  damages;  ZImpelman  v.  Hipwell. 
64  Fed.  853,  2  Q.  S.  App.  66S,  holding  parol  evidence  not  admissible 
to  prove  oral  promises  ot  maker  of  promissory  note;  Muldoon  t. 
Lynch,  66  Cal.  539,  6  Pac.  418,  and  Savannah,  etc,  R.  R.  r.  Oalla- 
ban,  66  Ga.  338,  both  construing  provision  for  payment  (or  each 
day's  delay  as  penalty,  not  liquidated  damages. 

BoUdinfT  contract. —  Acquiescence  by  the  plaintiff  In  tha  defend- 
ant's doing  certain  tbinga  to  a  house,  which  caused  delay  l>eyoiid  the 
stipulated  time  for  its  completion,  does  not  amount  to  a  breach  of  ■ 
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itipniatlon  In  the  building  contract  nnder  vblch  tbe  vork  -wum  to 
be  completed  bj  a  fixed  time,  pp.  178,  479,  480. 

Olted  ud  followed  in  Hamilton  v.  Mutual  Ina.  Co..  9  Blatchf .  256, 

F.  O.  fi.888,  holding  refusal  of  Insurer  to  recelTe  premtuma  raUeTod 

•   Ininred  from  seeeaalty  of  prompt  payment.    Approved  In  Hambly  t. 

Delaware,  etc..  Go.,  21  Fed.  658,  holding  where  defendant  stopped 

plaintiff  B  work,  recover;  conld  be  had  for  damages  onl7. 

11  How.  480-462,  13  K  779,  CONKAD  T..OBIFFBX. 

Wltnen  having  been  Impeached,  hj  evidence  of  declaratlonB  In- 
consistent with  hlB  testimony,  cannot  be  corroborated  bj  evidence 
of  other  declarattona  corresponding  with  hlB  testimony,  pp.  490,  491, 
492. 

Cited  In  Oonrad  y.  Qrilley,  16  How.  46,  14  L.  889,  same  caae, 
former  decision  affirmed;  Adams  v.  Thornton,  82  Ala.  264,  B  So.  28, 
holding  proof  that  witness  had  teatifled  similarly  in  former  trial 
not  admissible  to  corroborate  him;  McAleer  v.  Horsey,  85  Md.  466. 
holding  rule  admitting  corroborative  testimony  applies  where  Im- 
peached witness  Is  a  party;  Sllva  v.  Fickard,  10  Utah,  88,  37  Fac.  89. 
holding  corroborative  evidence  to  overcome  evidence  of  recent  fab- 
rications reversible  error.  See  valuable  note  on  this  Bubject,  11 
Am.  Dec.  759,  780. 

Olted  bnt  not  followed  In  Stolp  v.  Blair,  63  III.  544,   State  v. 
Petty,  21  Kan.  60,  State  v.  Carter,  2S  So.  887,  61  La.  Ann. 
Baltimore,  etc.,  B.  B.  v.  Knee,  83  Md.  78,  34  Atl.  252,  and  State  v. 
Flint,  60  VL  316.  14  Atl.  184,  all  holding  previous  statements  admis- 
sible to  overcome  Impeaching  evidence  of  recent  fabrications. 

Judgment. —  A  mistake  In  the  entry  of  a  Jndgment,  as  to  the 
oame  of  the  defendant,  being  rightly  named  elsewhere  In  the  record, 
and  In  the  Judgment  called  "  the  defendant,"  is  cured  by  the  statute 
of  Jeofails,  p.  492. 

Cited  with  approval  In  OdeU  v.  Beynolds,  70  Fed.  661,  37  tJ.  B. 
App.  447,  holding  courts  may  correct,  but  not  amend  their  Judgments 
after  term. 

11  How.  493-622,  18  L.  784,  RANDON  v.  TOBY. 

Statute  of  limitations.—  An  agreement  founded  upon  a  valid  con- 
sideration extending  the  time  for  the  payment  of  a  note  becomes 
part  of  the  original  contract  and  prevents  tbe  rQnning  of  the  statute 
meanwhile,  p.  619. 

Cited  and  followed  in  Bridges  v.  Stephens,  132  Mo.  542,  663,  34 
S.  W.  669,  666,  holding  oral  promise  of  debtor  to  waive  statute  of 
limitations  estops  tbe  pleading  of  such  statute;  Quick  v.  Corlies,  39 
N.  J.  L.  18,  holding  waiver  of  statute  of  limitation  operates  by  way 
of  estoppel;  State  Trust  Co.  v.  Sheldon,  68  Vt  261,  38  AtL  178,  hold- 
ing agreement  to  waive  statute  of  iimitetlons  binding. 
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Dladngolabed  In  Sbepberd  v.  Thompson.  122  D.  B.  287,  80  L.  IISS, 
7  8.  OC  1232,  rerlewlng  cases  and  holding  agreement  containing  no 
promise  b7  dofendant  personally  to  pay  debt  does  not  bar  statute  of 
limitations;  Bates  v.  Bates,  83  Ala.  106,  holding  condltiosal  promlso 
to  pay  will  not  remove  bar  of  statute  of  Umltatloiis;  Bonis  t.  Poll- 
man,  etc^  Co.,  laS  lU.  179,  46  N.  B.  444,  boldlng  word*  "I  wlU 
settle  tbls  tblng  "  not  sufficient  to  bar  statute  of  limitations;  Onne 
V.  French,  38  Hiss.  531.  holding  promise  not  to  set  op  statate  for  all 
time  to  come  void  on  gtonnd  of  public  policy;  Cowart  t.  Perrlne,  21 
N.  J.  Eq.  103,  boldlug  promise  not  to  take  advantage  of  statute  of 
Umltattons  applicable  to  time  arbitration  is  pending;  Aldrete  v. 
Dermltt,  82  Tex.  S78,  boldlng  written  conditional  nndertakiag  to 
pay  at  future  time  does  not  estop  pleading  of  statnte. 

Appeal  and  error. —  A  defendant  cannot  allege  aa  error  tbe  leav* 
log  of  tbe  construction  of  one  written  tnetrument  to  tbe  Jury  wben 
It  is  done  at  bis  own  request  and  wbere  a  construction  by  the  court 
would  have  been  unfavonible  to  defendant,  p.  Dia 

Bills  and  notes. —  Tbe  bankruptcy  of  pl^ntlff  prior  to  time  be 
took  notes  payable  to  himself  Is  not  a  legal  defense  to  action  npoo 
the  notes  when  bankrupt  Is  one  of  tbe  persons  authorized  to  settle 
up  tbe  insolvent  estate,  p.  520. 

Vendor  and  purchaaer. —  Where  a  vendee  Is  Bued>  for  the  por- 
cbase  price  of  personal  property  be  may  plead  failure  of  conaldva- 
tlon  by  showing  eviction  by  a  better  title,  p.  020. 

Illegal  conslderBtlon. —  A  plea  to  an  action  upon  notes  given  (or 
the  purchase  price  of  certain  staves,  that  such  slaves  were  Imported 
contrary  to  law,  Is  not  a  good  legal  defense  wbere  tbe  creditor 
Ruing  was  not  connected  with  their  Importation,  and  wbere  the 
sbives.  the  consideration  for  tbe  notes,  are  still  held  by  tbe  debtor, 
pp.  520.  621. 

Cited  and  followed  In  Dlllard  v.  Paton,  18  Fed.  628,  boldlng  do 
defense  to  acUon  for  purchase  price  to  allege  that  title  did  not 
pass  because  of  non-payment;  Scbelble  v.  Bacho,  41  Ala.  437,  holding 
executory  contract  based  on  loan  of  Confederate  money  can  be  en- 
forced In  court  of  Alabama;  Beltman  v.  Stelner.  88  Ala.  248,  13  So, 
89,  holding  action  could  be  maintained  for  purchase  price  of  stock, 
part  of  excessive  Issue;  Miller  v.  Gould,  38  Oa.  472.  holding  plaintiff 
entitled  to  recover  on  contract  tbe  eonslderotlon  of  which  was  Con- 
federate money;  Phillips  v.  Hooker,  Phill.  Eq.  207,  enforcing  con- 
tract where  consideration  Is  In  Confederate  notes;  Naff  v.  Crawford. 
1  Helsk.  117,  boldlng  contract  made  In  ordinary  course  of  busiaesa 
In  Confederate  State  not  unlawful:  Lemmon  v.  Hanley.  28  Tex.  224, 
holding  answer  Impeaching  consideration  defective  where  defendant 
still  enjoys  the  proceeds;  Williams  v.  Arnls,  30  Tei.  BO,  holding  that 
defendant  must  show  failure  to  realize  under  contract  to  support 
plea  of  failure  of  coDsideratlon. 
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DlflUognlabed  In  DanlelB  t.  Barney,  22  Ind.  217,  boldlng  aetloB  Dot 
maintainable  on  bond  given  for  performance  of  Illegal  dnttes. 

Appaal  BAd  nrror. —  Where  a  record  exhibit!  most  astonlililnc 
congeries  of  petitions,  anewerB,  amendments,  etc.,  tbe  court  will 
extricate  and  examine  the  tme  merits  of  the  caaa  and  will  not 
consider  whether  the  court  below  erred  in  deciding  the  nnmenina 
points  mbmltted  to  it  when  snch  points  are  Immaterial  to  a  JtiBt  de- 
termination of  the  caae,  p.  B2L 

Cited  and  followed  In  McFanl  v.  B&maer.  20  How.  620,  10  Tj. 
1011,  refusing  to  consider  the  catalogue  of  grievances  set  np  bj 
defendant  In  his  answer;  Green  t.  Oustard,  23  How.  48S,  16  L.  472, 
not  attempting  to  trace  the  devlons  coarse  of  demnrrera,  replications 
and  amendments;  FamI  t.  Tesson,  1  Black,  SIS,  17  L.  69,  refusing 
to  dlaregard  a  mle  of  construction  on  ground  of  being  technical; 
County  of  Wilson  t.  National  Bank,  103  U.  S.  777,  26  L.  481,  hold- 
ing immaterial  whether  court  was  right  or  wrong  tn  Its  judgment 
on  demnrrera.  Approved  In  Graham  v.  Bayne,  18  How.  62,  16  L. 
286,  refusing  to  review  an  Imperfect  statement  of  facts. 

11  How.  522-628,  18  L.  796,  SPHAB  v.  PLACE. 

Admlraltr  —  AppeaL — Where  the  cargo  of  a  vessel  has  passed 
Into  the  bands  of  the  consignees  the  master  of  the  vessel  as  sncb 
has  DO  authority  to  represent  such  consignees  for  the  purpose  of 
prosecntlDg  on  appeal  from  a  decree  awarding  salvage,  p.  526. 

Bnprome  Court  has  no  jurtsdlctlou  to  entertain  an  appeal  from  a 
decree  of  the  District  Court,  awarding  salvage  against  the  owners 
of  a  vessel  and  cargo  where  no  one  owner  In  his  own  or  another's 
right  has  been  subjected  to  pay  as  much  as  $2,000.  though  the 
amount  awarded  may  be  greater  than  this  amount,  w.  026,  028. 

Cited  and  foUowed  in  Rich  v.  Lambert,  12  How.  803,  18  L.  1019, 
dismissing  appeal  where  amount  awarded  less  than  $2,000;  Seaver 
V.  BIgelows,  6  WalL  210.  18  L.  698,  holding  no  Jurisdiction  to  en- 
tertain an  appeal  where  Judgment  leas  than  $2,000,  though  fund 
In  litigation  exceeds  that  amount;  Merrill  v.  Petty,  16  Wall  340,  21 
L.  601,  dismissing  appeal  on  libel  in  personam  where  decree  IB  foi 
$1,292;  Ex  parte  Baltimore  R.  R.,  106  U.  S.  5,  27  L.  78,  1  S.  Ct  SO, 
holding  appeal  will  not  He  where  amount  adjudged  to  any  one 
libellant  does  not  exceed  $6,000;  Gibson  v.  Shufeldt,  122  U.  8.  32, 
30  L.  1086,  7  8.  Ct  1068,  holding  defendant  could  not  appeal  except 
as  to  those  plalntlffB  who  had  recovered  more  than  $6,000  each; 
Walter  v.  Nortbeastern  R.  R.,  147  U.  S.  373,  87  L.  MS,  18  &  Ct.  360. 
holding  Circuit  Court  no  Jorladlctiou  over  bill  to  enjoin  collection 
of  taxes  where  separate  assesaments  do  not  amount  to  $2,000. 

Distinguished  in  Shields  v.  Thomas,  17  How.  6,  16  L.  94,  hold- 
ing court  has  Jurisdiction  where  amount  payable  to  each  claimant 
IcBB  than  $2,000,  but  the  aggregate  award  greater. 
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U  How.  S2S-029, 18  L.  799,  PaiNNBTLTAlOA  T.  WHEDUNQ  AND 
BDLMONT  BRIDGE  CO. 
Not  dted. 

II  How.  S29-BS2,  IS  L.  799.  GILL  r.  OLIVBB. 

Bapreme  Court  will  not,  npon  writ  ot  error,  Interfere  with  te 
clslon  ot  State  court  as  to  tbe  construction  of,  or  m  to  ttaj  point 
Kdelng  ezcluBlTel7  under.  State  law.  p.  EM6. 

Cited  and  applied  In  McBlalr  v.  Gibbet,  17  How.  234.  10  L.  134, 
holding  osslKnment  ot  dslm.  Independent  of  Illegal  transactloD  out 
of  whtcb  It  arose,  valid;  Mayer  t.  Wblte,  24  How.  820,  16  L.  KS. 
boldlng  decision  of  State  court  as  to  wbat  constituted  valid  asslgn- 
ment  not  before  the  court 

Appeal  and  arror. —  Under  treat;  with  Mexico  In  1839,  x  certain 
sum  of  mone}'  was  paid  for  the  use  of  the  members  of  the  Balti- 
more Mexican  Co.  A  dedalon  of  the  State  court  of  Uarfland  set- 
tling the  rights  of  rival  claimants  to  this  sum,  does  not  qneatton 
the  validity  of  on;  treaty  exercised  under  the  United  States  so  as 
to  give  Supreme  Court  Jurisdiction  under  the  twenty-flftb  section  ot 
the  Judiciary  act.  pp.  547,  548. 

Cited  and  followed  In  Williams  t.  Oliver,  12  How.  119,  120,  120, 
13  L.  918,  921,  holding  onder  similar  state  of  facts  case  not  review- 
able in  Supreme  Court;  Baltimore,  etc.,  R.  R.  v.  Hopkins,  180  U. 
8.  226,  32  L.  918,  9  S.  Ct  B08,  holding  instruction  to  Jury  that  cw- 
taln  uses  were  not  authorized  by  the  statutes  of  United  States  In- 
sufficient to  give  Jurisdiction;  Borgmeyer  v.  Idler,  1S9  U.  B.  410,  40 
L.  201, 16  S.  Ct.  36.  holding  money  In  litigation  received  as  award 
under  treaty  not  sufficient  to  give  Jurisdiction.  Approved  in  Mc- 
Blalr V.  Glbbes,  17  How.  234,  15  K  134,  holding  assignment  of 
claim  Independent  of  legal  transaction  out  of  which  It  srose,  valid; 
Williams  V.  Glbbes,  20  How.  036,  10  L.  1013,  referring  to  the  history 
of  case;  Mllllngar  v.  Hartupee,  6  Wall.  282,  18  L.  630,  holding  United 
States  court  no  Jurisdiction  over  decisions  of  State  courts  against 
mere  assertions  of  authority  under  United  States. 

Distinguished  In  dlsaentlng  opinion,  Williams  v.  Glbbes,  17  How. 
208,  10  L.  142,  majority  holding  that  court  had  no  Jurisdiction  over 
decision  of  State  court  interpreting  Its  own  laws;  Goodrich  v.  Tennejr, 
144  lU.  433,  36  Am.  St  Rep.  460,  83  N.  E.  48.  10  L.  R.  A.  376.  and 
a.,  holding  agreement  to  procure  testimony  Illegal  and  void  and  not 
enforceable. 

11  How.  552-^70.  13  L.  800.  UNITED  STATES  v.  BUGHBa 

Bqnity  practice.—  Proceedings  by  Information  In  tbe  nature  ot  a 
bill  In  chancery  will  not  be  dismissed  for  lack  of  form  when  such 
proceedings  are  In  substance  a  simple  bill  in  equity,  and  wber*  a 
simple  bill  In  equity  would  be  an  appropriate  remedy,  p.  068. 
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PnUle  laada.—  TTnlted  StatM  as  a  landowiur  btm  Um  Mma  righta 
and  naar  employ  the  same  remedies  ae  an  Individual  owner  of  land. 
Where  It  la  nader  an  obligation  to  convey  a  legal  title  to  a  person 
who  haa  paid  the  purchase  price,  but  is  prevented  by  havltig  Issued 
a  patent  to  the  land  to  one  wrongfully  claiming,  thos  dlrestlng  Itself 
of  the  legal  Utle,  It  haa  a  right  by  a  simple  bill  In  equity  to  have 
aucb  patent  annulled,  p.  S68. 

Olted  and  foUowed  In  Hughes  t.  United  States,  4  WolL  2S6,  18 
li.  304,  setting  aside  patent  obtained  by  mistake  on  bill  filed  by 
United  States;  United  States  v.  Bell,  etc.,  Co.,  12S  U.  8.  365,  360, 
SSS,  82  K  461,  462,  B  S.  Ot.  96,  87,  holding  bill  in  chancery  proper  to 
set  aside  patents  on  ground  of  fraud;  Chandler  v.  Calumet,  etc.,  Co., 
140  U.  8.  93,  ST  L.  6^,  IS  S.  Ct  803,  holding  patent  untU  annulled 
good  against  a  second  grantee;  United  States  v.  Unllati,  7  Sawy.  47D, 
10  Fed.  702,  holding  bill  In  chancery  will  lie  to  annul  patent  of  land 
wrongly  selected;  Hayner  v.  Stanly,  8  Sawy.  224,  IS  Fed.  224,  hold- 
ing bill  In  chancery  proper  remedy  to  annul  senior  patent;  United 
States  T.  Ourtner,  II  Sawy.  418,  26  Fed.  298,  holding  where  United 
States  la  under  obligation  they  msy  sue  In  equity  to  vacate  prior 
patent  In  property  Issued;  Larrivlere  v.  Madegan,  1  DllL  4S8,  F.  O. 
8,096,  holding  location  of  land  with  scrip  equivalent  to  patent  passes 
fee  out  of  United  States;  Godkln  v.  Oohn,  EI8  U.  8.  App.  16,  80  Fed. 
494,  holding  that  United  Statea  will  compel  wrongful  holder  of  legal 
title  to  convey  to  holder  of  equitable  title;  Lamont  t.  Stlmson,  B 
Wis.  SC6,  62  Am.  Dec.  701,  holding  party  Injured  by  wrongful  de- 
cision of  land  officers  can  obtain  relief  Id  equity. 

Approved  In  White  t.  Burnley,  20  How.  248,  IS  h.  889,  holding 
surveyor  Including  more  land  than  called  for  does  not  avoid  the 
grant;  Moore  v.  Robblns,  96  U.  8.  533,  24  L.  800.  holding  control 
of  executive  department  over  patent  cases  ceases  when  title  passes 
from  United  States;  Wright  v.  Roseberry,  121  U.  8.  B17,  30  L.  1047, 
7  8.  Ct  998,  holding  plaintiff  could  call  In  quesdon  the  validity  of 
patent  issued  by  United  Statea;  United  States  v.  San  Jadnto,  etc.. 
Co.,  12S  U.  8.  280.  31  L.  750.  8  8.  Ct  864.  holding  no  frand  shown 
riuffldent  to  annul  patent:  In  re  Neagle,  135  U.  8.  67,  84  L.  72.  10  8. 
Ct  669, 14  Sawy.  308,  holding  within  power  of  United  States  govera- 
ment  to  protect  all  agencies  necessary  to  accomplish  purpose  of 
government:  In  dissenting  opinion,  Ourtner  v.  United  States,  149  U. 
8.  678,  87  L.  895,  13  S.  Ct  1042,  msjorlty  holding  United  States 
barred  from  bringing  suit  to  cancel  patent  for  beneQt  of  private 
individuals;  United  Statea  v.  BeU,  etc.,  Co.,  167  U.  8.  240,  42  L.  154. 
17  8.  Ct  810,  collecting  cases  and  boldlng  that  before  government 
entitled  to  decree  setting  aside  patent,  the  wrong  must  be  clearly 
estabUshed;  Lui  v.  Haggln,  69  Oal.  340,  10  Fac.  722,  holding  grant 
of  land  by  United  States  carried  with  it  right  to  unnavigable  stream; 
Moody  V.  Arthur.  16  Kan.  428,  holding  plaintiff  trustee  of  legal  Utle 
for  defendant    under  the  peculiar  facts;  Dufresne  r.  Haydd,  7  La. 
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Add.  683,  holding  snbseqnetit  iBsne  of  patent  Innree  to  benefit  of  trae 
owner;  Vanilckle  t.  HRlneB,  7  Nev.  263,  holding  patent  carries  not 
only  lajid  but  also  stream  naturally  llowtog  throngh  It;  Maxey  v. 
O'Connor,  2S  Tex.  240,  holding  grant  of  land  not  void  on  ground  ot 
excesalTa  qnantity. 

Distinguished  In  Magnlie  v.  Page.  28  Uo.  200,  holding  deed  ob- 
tained br  telse  representadons  did  not  inare  to  benefit  of  one  who 
merely  had  Inchoate  claim  to  land;  MafTwlre  t.  Tyl«,  M  Mo.  4S9, 
refusing  to  dlvMt  title  of  defendant  nnder  nenlor  patenL 

Appaol  and  error.—  On  appeal  by  complainant,  the  Jnrisdlctlona) 
amonnt  In  dispute  Is  determined  by  the  complainant's  allegetlone  of 
Talne,  pp.  ses,  S69. 

Appeal  and  error,—  Where  Jurisdictional  Tolne  In  dlspttte  doea  not 
appear  npon  the  record.  It  may  be  shown  In  the  Bnpreme  Oonrt  In 
like  manner  as  Is  usually  done  In  cases  of  ejectment,  p.  569. 

rated  and  foUowed  In  McLauKtalln  r.  Darlington,  60  Pac.  (Kan. 
Xpp.)  500,  holding  erldence  of  ralae  admlsriUe  to  mstaln  inrlsdl^ 
tloB  thongh  Talne  Is  not  pleaded. 

U  How.  670-688, 18  I*  817,  ONITBD  STATES  T.  POWBE'S  HBIBS. 

■panlsh  gnuits.— The  twelfth  regulation  of  O'Reilly  of  1770,  re- 
quires the  acts  to  be  done  which  arc  recited  In  the  grant,  and  directs 
tiiat  three  copies  shall  be  made  of  the  plot  and  procesa  v^bal  bf 
the  snrveyor  of  the  province,  one  of  which  shall  be  deposited  In  the 
office  of  the  scrivener  of  the  government  and  cablldo;  another  shall 
be  delivered  to  the  governor,  and  a  third  to  the  proprietor,  "  to  be  an- 
nexed to  the  title  of  the  grant"  P-  677. 

Olted,  arguendo.  In  M uae  v.  Arlington  Hotel  Co.,  68  Ted.  642,  647. 
boldlng  paper  not  conforming  to  the  regnlationa  did  not  pass  title. 

Zntsniattoiial  law.— In  all  caaes  of  conquest,  among  civilised 
eountrlea,  bavin?  establlahed  laws  of  property,  the  rule  Is  that  laws, 
naages  and  municipal  regulations  In  force  at  the  time  <rf  the  cos< 
qnest  remain  In  force  until  changed  by  the  new  sovereign,  p.  677. 

Olted  and  followed  in  Hawkins  v.  FUklns,  24  Ark.  307,  applying 
mle  to  acta  of  Arkansas  under  Confederate  government;  Ohlcago, 
etc.,  B.  B.  r.  McQlInn,  28  Kan.  278,  holding  Btate  stock  law  jn 
force  on  military  reaervatlon  until  otherwise  declared;  Wataou  r. 
Bank  of  Tennessee,  6  Baxt  (Tenn.)  36.  holding  ante-bellum  powetB 
at  bank  not  affected  by  seceaslon  ordinance;  First  Natlcmal  Bank  t. 
Klnner,  1  Utah,  lOS,  holding  territorial  lawa  not  InconslstMit  wltb 
Psdenl  laws  continued  on  State's  admission. 

■paalah  grants. —  The  military  commands,  nndnr  whose  orders 
Vest  norlda  was  conquered  by  Spain  from  Oreat  Britain,  In  ITBO- 
rtSU  bad  not  poww.  In  that  edacity,  to  make  grants  of  land*  la  that 
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Dlstxlct  Courts.—  Under  the  act  of  Ma;  26, 1824,  the  District  Oonrt 
bad  not  power  to  adjudge  upon  naked  evidence  of  poeseBSion  of 
landa  nnaccompanled  by  any  paper  title,  p.  DSO. 

Cited  and  followed  In  United  States  t.  Billleuz.  14  How.  ISa  U 
I>.  882,  expreSBly  affirming  principal  case  aa  to  JnrladlctloiL 

Pnbllo  landa.—  Neither  the  act  of  April  25,  1812,  nor  any  anbt*- 
qnent  act,  barred  a  French,  Spanish  or  British  claim  to  lands,  which 
had  not  been  snrreyed  and  sold  by  the  United  States,  by  reason  of 
the  failure  to  record  the  title  papers  evidencing  the  same,  pp.  581- 
SS6. 

Plorlda.—  History  of  Spanish  power  reviewed,  pp.  B77-68C 

11  How.  586-68T.  IS  !<.  82S,  LARIUN  T.  TISDALBTS  HBIBS. 

Saprema  Oonrt. —  The  flfty-fonrtta  rule  of  the  Supreme  Court  ap- 
plies to  cases  docketed  at  the  regular,  and  not  at  an  adjourned  term. 
For  it  may  happen  that  an  adjourned  term  may  be  held  Immediately 
preceding  the  regular  aeaaton,  p.  586. 

No  citations. 

11  How.  587-609, 18  L.  824,  HOGG  v.  EMERSON 

Patents  —  Appeal  and  error. —  On  error  in  patent  cases,  all  of  tlu 
queBtlons  of  taw,  which  arose  at  the  trial,  may  be  brought  up,  and 
not  such  only  as  the  court  below  should  deem  reasonable,  pp.  008, 
601. 

Patent  law  ol  1783  did  not  require  spedflcatlooB  to  be  made  a 
part  of  the  patent,  as  the  law  of  1836  did;  but,  where  this  was  done 
voluntarily  by  annexing  the  spectflcatlone  and  expressly  referring  to 
them,  they  became  a  portion  of  the  patent,  pp.  604,  606. 

Cited  and  foUowed  In  Burke  v.  Partridge,  58  N.  H.  351,  holding 
patent,  schedule,  specification  and  all  drawings  are  to  be  construed 
togetber.  See  valuable  note  on  "  What  Bpeclflcations  should  con- 
fain,"  31  Am.  Dec.  204,  206. 

A  patent  Is  not  void  as  being  tor  more  than  one  invention  it  tbe 
Inventions  covered  by  It  are  connected  In  design  and  operation,  p. 
006. 

Cited  and  followed  tn  Wllklns,  etc.,  Co.  v.  Webb,  89  Fed.  983,  984. 
9SS,  980,  holding  separate  machines  may  be  patented  together  where 
they  complement  each  other;  Elgin,  etc.,  Co.  v.  Creamery,  etc.,  Co..  53 
C.  S.  App.  161,  80  Fed.  294,  holding  setting  and  trussing  tubs  but 
successive  stages  of  same  process. 

Distinguished  In  Sessions  v.  Eomadka,  21  FBd.  1S2,  collectliic 
cases,  aud  holding  multifarious  patents  Invalid. 

Patents. —  The  whole  of  the  specifications  as  well  as  the  drawings 
may  be  examined  for  explanation  of  anything  obscure,  p.  eo& 
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481,  conflrmliig  grant  to  AipxfUcfB  helra  in  OalKornta;  dlaeentlng 
(pinion,  In  ArgneUo  t.  United  States,  18  How.  SCO,  16  L.  483,  ma- 
Jorltr  Gonllnntng  Mexican  grant  to  Argnello  family;  United  Statea 
V.  Lynde,  11  Wall.  613,  20  I,.  234,  and  Coffee  r.  Groover,  123  V.  8. 
28,  31  li.  ei,  S  B.  Ot  14,  botb  holding  onder  Lontaiana  pnrchaae  ttie 
United  Statea  acanlred  land  to  the  Perdido  river  though  occupied  by 
Siwln. 

UlBcellaneons. — 0)ted  generally  Id  Haee  t.  ArllngtOD  Hotel  Oo., 
SS  Fed.  640,  to  proposition  that  a  delay  of  forty  years  was  constrac- 
tjve  abandonment  ot  a  claim.  See  valuable  note  on  the  principle 
that  courts  wlU  take  Jndtcfal  notice  of  the  lawa  of  all  States,  69  Am. 
Dec  flT& 

11  How.  662,  IR  li.  SD6,  DNITED  BTATBtS  T.  LITINQBTON. 

I^oulslana. —  A  claim  under  the  Baatrop  grant  Included  in  the 
opinion  m  the  United  Statea  r.  The  GItlea  of  Fhllodelpbla  and  New 
Orleans,  11  How.  60B,  13  L.  834,  p.  062. 

No  citattona. 

tl  How.  462-668,  18  L.  866,  UNITED  STATES  t.  OALLBNDBR. 

Loulslaiia. —  A  claim  under  the  Bastrop  grant  included  In  the 
opinion  In  the  United  States  t.  The  GItlea  ot  Philadelphia  and  New 
Orleans,  II  Row.  600,  18  L.  S34,  p.  662. 

No  dtaUous. 

11  How.  668-669,  18  L.  867,  UNITBD  STATES  v.  TURNER. 

Lonlalana  land  granta. —  The  Bo-^»lIed  Halson  Souge  grant  of 
thirty  square  leagues,  was  Inelfectnal  to  convey  title,  p.  664. 

Olted  and  followed  In  United  States  t.  Ooze,  17  How.  43,  IS  L. 
77,  reaffirming  tJnlted  States  v.  Coxe,  7  How.  833,  12  L.  934,  sod 
principal  case. 

Olted  in  dissenting  opinion  In  Arguello  t.  United  States,  18  How. 
650,  16  L.  483,  majority  confirming  Mexican  grant  In  Oaliromia. 

Judicial  notice. —  Spanish  laws  prevailing  in  Louisiana  before  Its 
cession,  and  affecting  titles  to  lands  there,  must  be  Judicially  noticed 
by  the  court  Their  existence  la  not  matter  ot  fact  to  be  tried  by 
a  Jury.  p.  668. 

dted  and  principle  relied  upon  in  Bouldin  v.  Phelps,  SO  Fed.  DS6, 
taking  Judicial  notice  of  Mexican  lawa  In  force  In  OaUfomla  be- 
fore lU  cession;  Crandall  v.  Sterling,  etc..  Co.,  1  Colo.  KM.  lioidlng 
If  laws  of  Kansas  territory  were  ever  In  force  In  Colorado,  they  need 
not  be  proved;  Sullivan  v.  Richardson.  88  Fla.  118,  14  So.  700,  tak- 
ing Jndldal  notice  of  laws  applicable  to  province  of  West  Florida; 
United  States  v.  Lucero,  1  N.  Mez.  468,  taking  judicial  notice  ot 
history  and  status  of  Pueblo  Indians  and  their  land  titles;  United 
Statea  v.  Varela,  I  N.  Mex.  S&9,  taking  Judicial  notice  ct  Mexican 
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lawa  In  force  at  time  of  treaty  of  anadmlupa  Hldolfo;  Bmlth  t. 
Power,  2S  T«x.  33,  to  propoBltlon  that  tbe  local  laws  ol  a  Stat* 
are  binding  on  Federal  courts  In  deddlo;  upon  rlgbts  to  raal  prop- 
erty witliln  the  State.  See  valuable  notes  on  UiIb  subject,  11  Am. 
Dec  T8S,  and  89  Am.  Dec.  ffT5,  076;  Adama  t.  Akerlnnd,  168  m.  836, 
48  N.  Bl.  456,  holding:  erldence  of  FrenchmaB  aa  to  legal  meaning  of 
word  In  treaty  Improper. 

DlstlDgulBhed  In  Hanley  \.  Donogbne,  116  V.  S.  6.  20  L.  NTT,  6 
8.  Ot  24S,  holding  rule  not  always  applicable  on  writ  of  error  to 
bighcBt  court  of  State. 

11  How.  668-076,  13  L.  869,  BENNETT  v.  BnTTBBWOBTH. 

Coaunitm  law. —  Texas  has  adopted  the  common  law,  bat  not  Its 
forms  and  roles  of  pleading,  p.  674. 

Federal  courts  —  Bqnit7  Jnrlsdlction. —  The  distinction  between 
law  and  equity  recognized  by  the  Constltutloii,  mnst  be  observed  by 
tbe  Federal  courts,  notwithstanding  the  adoption  ot  tbe  procedare 
of  State  courts  where  the  distinction  between  law  and  eqnltr  Is 
aboUsbed,  and  equitable  claims  must  be  pursued  In  accordance  with 
the  rales  regulating  proceedings  Id  eqnlty  In  the  conrts  of  tbe 
Dnlted  Stntes,  pp.  674,  676. 

A  large  number  of  citing  cases  have  affirmed  and  followed  tbts 
holding,  In  Feim  v.  Holme,  21  How.  486,  488,  16  L.  200,  201,  hold- 
lag  In  aedon  of  ejectment  plaintiff  mnst  prove  legal  title;  Thompson 
V.  Central  E.  E.,  6  WalL  187,  18  L.  767,  holding  Federal  court  of 
equity  cannot  entertain  legal  action  tnuisferred  from  State  court; 
Bnmes  v.  Scott,  117  U.  8.  687,  29  L.  B92,  6  S.  OL  868,  holding  pleA 
of  lack  of  consideration  conld  not  be  .set  np  as  bar  to  legal  action; 
Scott  V.  Neely,  140  D.  S.  Ul,  8S  L.  860.  11  a  Ct.  711  holding  aiUt 
la  Federal  court  of  equity  to  subject  propertr  to  payment  of  simple 
contract  debt  not  allowable;  Scott  v.  Armstrong,  146  U.  S.  S12,  86 
L.  1061,  13  8.  Ct  1G2,  holding  Clrcnit  Oonrt  no  power  to  grant  set- 
off m  action  at  law;  Gates  v.  Allen,  149  V.  S.  457,  S7  L.  807,  13  6.  Ot 
884,  holding  simple  contract  creditors  no  standing  in  United  States 
CHrcnlt  Court  slttiag  In  equity;  Lindsay  v.  First  Nat  Bank.  166  U. 
8.  498,  S»  L.  608,  16  S.  Ct  4T5.  holding  suit  to  eujolu  collecUon  of 
taxes  cannot  be  brought  on  law  side  of  Circuit  Court;  Hall  v.  Mln- 
\ns  Co.,  1  Woods,  647,  F.  0.  6,955,  holding  where  execntlon  levied 
on  real  proi^rty,  claim  law  ot  Georgia  no  defense;  Benjamin  t. 
Oavarocc,  2  Woods.  172,  F.  0.  1,300,  holding  statutory  ramadj  to 
foreclose  mortgage  does  not  oust  equity  Jurisdiction  of  Federal 
court;  Kimball  y.  Mobile,  8  Woods,  666,  F.  C.  7,774,  holding  equit' 
able  light  of  contmctcHi  against  count?  not  talcm  away  by  State 
statute;  Weed,  etc.,  Co.  v.  Wicks,  3  Dill.  266,  W.  0.  17348,  holding 
State  statute  authorising  suits  In  name  of  real  party  gives  like  party 
rlgbt  to  sue  In  Federal  conrts;  Butler  t.  Tonug,  1  Fllpp.  277,  F.  a 
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2.24G,  holdlDc  equitable  defenae  not  permitted  to  an  action  of  eJMt- 
mcDt;  Loring  t.  Downer,  McAlI.  363,  F.  G.  8,613,  Loldlng.  removal 
of  cloud  from  title  enforceable  on  equity  side  of  writ;  Byrd  v.  Bad- 
ger, 1  HcAU.  44S,  r.  C.  2,266,  setting  aside  order  for  ezaminaUon  of 
debtor  Issued  oa  Its  common-law  side;  Monttijo  v.  Owes,  14  Blatchf. 
825,  826,  F,  0.  0,722,  sustaining  demurrer  to  equitable  defense  to 
prerent  enforcement  of  Judgment;  La  Uothe,  etc..  Go.  t.  Tube,  etc., 
Co.,  IS  Blatchf.  436,  F.  C  8,033.  boldlng  plaintiff  must  re-plead  in 
Federal  court  wbere  complaint  sought  both  legal  and  equitable  re- 
lief; Snyder  t.  Pharo,  25  Fed.  400,  holding  a  pure  equitable  set-oft 
aot  proper  In  action  upon  promissory  note;  Doe  *.  Boe,  31  Fed.  100, 
boldlng  plea  specially  authorised  by  State  statute  not  proper  In  ac- 
tion of  sjectment;  Buller  v.  Bldell,  43  Fed.  117,  holding  fraud  not  a 
proper  defenae  to  an  action  of  a  Judgment:  Thomas  v.  American, 
etc.,  Co.,  47  Fed.  663,  664,  12  U  R.  A.  686,  and  n.,  holding  Ueu  ariatng 
under  Btate  laws  not  enforceable  In  United  Btates  Circuit  Court  sit- 
ting as  court  of  law;  Wills  t.  Paul?,  SI  Fed.  2D7,  holding  SUte 
statute  allowing  married  woman  to  sue  not  binding  upon  Federal 
courts  Id  equity;  Klrcher  t.  Murray,  04  Fed.  626,  holding  action  ot 
trespass  to  try  UUe  cannot  be  sustained  upon  equitable  title;  Boggs 
V.  Wann,  EiS  Fed.  685,  holding  no  defense  to  action  In  Federal  court 
to  set  up  breach  of  fiduciary  relation;  KIrchn  t.  Murray,  60  Fed. 
62,  23  C.  S.  App.  214,  holding  equitable  interest  of  wife  not  en- 
forceable by  action  at  law  in  Federal  court;  United  States  v.  Swan, 
es  Fed.  flS2,  31  U.  S.  App.  112,  boldlng  gamisbmeut  proceedings  will 
not  be  entertained  by  Federal  courts  in  equity;  DbtIs  t.  Davis,  73 
Fed.  84,  SO  U.  S.  App.  723,  holding  equitable  defense  not  cognizable 
Id  Federal  courts  In  actions  of  ejectment;  Colt  t.  SulllTan,  etc,  Co.. 
U  Fed.  726,  boldlng  improper  Joinder  of  equitable  and  legal  causep 
not  allowed  in  Federal  courts;  Stone  v.  Perkins,  85  Fed.  620,  bold- 
lng in  action  of  ejectment  In  Federal  courts,  plaintiff  can  get  no  sup> 
port  on  ground  of  estoppel;  Turner  t.  Hamilton,  88  Fed.  473,  hold- 
lug  defense  of  usurious  Interest  cannot  be  pleaded  to  action  on  Judg- 
ment; Smith  T.  American,  etc..  Bank,  89  Fed.  839,  boldlng  cestui 
que  trust  could  maintain  action  at  law,  but  mast  resort  to  equity; 
Cretgbton  t.  Hershfleld,  1  Mont.  645,  rerlewlng  cases  and  boldlng 
error  for  court  to  grant  legal  and  equitable  rallef  In  same  suit; 
WQcox  V.  Saunders,  4  Neb.  080.  holding  action  in  tort  and  one  purely 
In  contract  cannot  be  Joined  In  same  petition;  Sterens  t.  Baker,  1 
Wash.  Ter.  820,  holding  co-partner  cannot  at  law  sue  for  nnsettied 
co-partnership  Indebtedness. 

Oited  approvingly  In  Graham  t.  Bayne,  18  How.  62,  IB  L.  260. 
holding  Federal  court  having  Jurisdiction  In  law  and  equity  can  re- 
rlew  cases  at  common  law  by  writ  of  error;  UcFduI  r.  Bamsey,  26 
How.  6SS,  U  L.  1011,  holding  matters  within  discretion  of  court  be- 
low, not  open  to  review;  Faml  v.  Tcsson,  1  Black,  315. 17  L.  68,  hold- 
ing ■•  hardahlp  to  compel  party  to  pursue  remedy  according  to  law; 
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Tan  Norden  t.  Morton, 99  D.8.8SI.  SS  L.  456.  boldtDK  tinl«as  cnune  of 
action  comes  wtthin  recognized  beads  of  eqnttable  Jnrlsdlctlan,  It 
'most  bo  a  legal  canse;  Sbnford  t.  Cain,  1  Abb.  (U.  B.)  SOS,  F.  0. 
12,628,  holding  nnneceesary  to  pass  npon  question  wbether  blendiof 
of  law  and  eqnity  allowable;  Pittsburg,  etc..  K,  R.  t.  Keohnk.  etc.. 
Co.,  68  Fed.  21,  46  n.  S.  App.  030,  holding  court  of  eqnltr  bad  ]ort»- 
dictloD  to  entertain  blU;  Abbott  v.  tTnlon.  etc.,  Co.,  127  Ind.  TS,  36 
N.  B.  154,  holding  United  States  Circuit  Conrt  has  power  In  a  chan- 
cery proceeding  to  foreclose  a  llen;CDoper  T.Armstronfr.S  Q.Qreene, 
122,  holding  Supreme  Court  only  authorized  to  adjudicate  particular 
suit  on  errors  at  law;  Scott  t.  Billgerry,  40  Miss.  144,  holding  court 
of  equity  no  Jurisdiction  over  a  suit  for  damages  to  personal  prop- 
erty; dissenting  opinion,  Eahn  t.  Telegraph,  etc.,  Co.,  2  Utab,  200; 
majority  holding  equitable  defense  to  legal  action  must  contain  afl 
HsentlalB  of  «  bill  In  equity. 

DtBtlngnlsbed  In  Holmea  t.  Campbell,  12  Minn,  231,  altowlnf 
amendment  where  facts  alleged  show  plaintlfF  entitled  to  equitable 
relief;  Tnmer  t.  Althans,  6  Neb.  67,  holding  legal  and  equitable 
canses  of  action  may  be  Joined  under  code;  Smith  t.  Toalnl,  i  8. 
Dak.  088.  48  N.  W.  801,  holdlnf  chancery  ml*  Iwcame  obsolete  oa 
adoption  of  code. 

Pedaral  eqnltr  jnilsdlatlon.— Federal  courts  altting  in  eqnity 
haTO  no  authority  to  revise  a  Judgment  Improperly  entered  In  a 
State  court  nnless  the  proceedings  leading  np  to  sncb  Judgment 
can  be  assimilated  to  proceedings  In  chancery  or  treated  as  sach, 
p.  67B. 

JodgmeuL — In  an  action  at  law  no  Judgment  can  be  lawfully 
entered  npon  a  verdict  of  the  Jnir,  nnless  It  find  as  to  matter  Ib 
lasne;  nor  can  a  Judgment  be  rendered  npon  Issues  not  fooDd  by 
verdict,  p.  ffre. 

Cited  and  followed  In  Holt  v.  Tan  Bps,  1  Dak.  Ter.  2ZS  (214),  M 
N.  W.  682,  holding  Jnry  having  failed  to  And  as  to  ownership,  no 
Judgment  could  be  entered  upon  their  verdict;  Handel  v.  Elliott,  00 
Tex.   147,   holding  Judgment  establishing   lien    not   supported    by 

VMdlCt 

Dlstlngnlshed  In  Green  v.  Custard,  2S  How.  486,  16  L.  472,  bold* 
Ing  Judgment  so  far  as  It  treats  original  cause  of  action  a  nnlllty,  not 
objectionable. 

Appeal  and  error. —  Where  the  errors  are  apparent  npon  the  face 
of  tbo  record,  a  Judgment  Is  open  to  revision  In  the  appellate  conrt 
wltbont  a  motion  to  arrest  Judgment  or  an  exception  taken  tn  ths 
oDurt  below,  p.  676. 

Cited  and  foUowed  In  Rogers  v.  BnrUngton,  8  WaU.  061,  18  L.  82. 
boldlng  Judgment  may  be  re-examined  upon  a  writ  of  error  without 
formal  bill  of  excepUoos;  New  Orleans  B.  R.  v.  Morgan,  10  WaU. 
981,  19  Ik  898,  refoslng  to  dismiss  writ  of  error  because  record  asp 
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tertalDS  no  blD  or  exceptions;  Coneblan  v.  Columbia,  106  U.  8.  11, 
97  L.  7S,  1  8.  Ot  4(\  holding  where  error  appears  upon  face  of 
ncord,  plaintiff  niaj  avail  hlmeeU  of  It  vttb  bill  of  exceptional 
Mollne,  etc,  Co.  ▼.  Webb,  141  U.  8.  623,  30  L.  881,  12  S.  Ct.  102. 
holding  where  record  shows  notes  barred  b7  statute  of  limitations, 
bill  of  exceptions  not  neceBsarj;  Holt  t.  Van  Eps,  1  Dak.  Ter.  223 
<214),  40  N.  W.  682,  holding  error  can  be  urged  by  Supreme  Court 
whwe  mU  Issues  ore  not  disposed  of. 

Cited  approvingly  In  Fomeroy  t.  Banh,  1  Wall.  flOO,  17  L.  641, 
holding  tbat  wbere  a  party  to  appeal  be  must  take  care  to  raise  th» 
gnesUtKis  of  law  to  be  revised;  New  Orleans  Ins,  Assn.  v.  Piaggto, 
le  WalL  886,  21  L.  850,  holding  appellate  court  may  modify  Jadg- 
iDMtt  Instead  of  awarding  a  new  trial;  Baltimore,  etc.,  R.  R.  v. 
Tnurteca,  U  U.  &  ISO,  28  L.  261,  afllrmlng  Jndgment  when  trans- 
cript shows  no  error  existing  In  record;  Bowles  v.  United  States, 
n  BM.  221,  holding  case  will  not  be  heard  on  Incomplete  transcript; 
Sedgwick  V.  Dawklns,  16  Fla.  201,  holding  nnnecesBary  to  consider 
whetber  under  coda  errors  on  face  of  record  will  be  considered; 
Uaddea  v.  liancaster  Oo„  6S  Fed.  106,  27  U.  &  App.  B28,  holding 
defendant  does  not  waive  right  to  iudgment  by  answering  ovsr. 

Distinguished  In  Suydam  v.  wmiamHou,  20  How.  433.  15  L.  96% 
iostalnlng  Judgment  wbars  record  shows  a  pntsct  ladlBC  hf  tfe» 
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AU 42    N.  W 78 
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Supreme  Court  of  the  United  States 


m  DECEMBER  TERM,  185t 


BY  BENJAMIN  C.  HOWAKD. 
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JTJDaES 
BtrPBEME  COURT  OF  THE  UNITED  STATES 

DUmNQ  THE  TIME  OP  THS8B  REPORT& 


The  Hon.  Rooek  B.  Tahst,  Chief  JvttuM. 
The  Hon.  John  MTean,  Amooiate  JutUt*. 
The  Hon.  Jaues  M.  Watne,  Aaaooiate  Jutttet, 
The  Hod.  John  Catbon,  Aaaootat*  Juatiee. 
The  Eon.  Johit  M'Ehilet,  A$mciate  Juttioe. 
Th«  Hon.  Perm  V.  Daiobi,  Associate  Juttiea. 
The  Hod.  Sahdbl  Nelson,  Anooiate  Justioe. 
The  Hon.  Robebt  C.  Gbieb,  Associate  Justice. 
The  Hon.  Beimaiuii  R.  Cdbtis,  Associate  Jiutiem, 

JOHK  J.  Cbittkitden,  Eaq.,  AttonMy-Oenoral. 
William  Tuoiiab  Cabboll,  £»q.,  CI«rifc. 
Benjamin  C.  Howabd,  Esq.,  Reporter. 
D  Wallaoh,  Esq.,  ilarehal. 


EULES  OF  COURT. 


Rule  No.  69. 

Ordered,  That,  when  a  case  ia  reached  in 
the  regular  call  of  the  docket,  and  no  appear- 
ance ia  entered  for  either  party,  the  case  shall 
be  dlBiuitBed  at  the  rests  of  the  plaintiiT,  and 
the  64th  rule,  adopted  at  Decetnber  Term, 
1840,  be,  and  the  same  is  hereby  rescinded. 

Rule  No.  eO. 


appeal,  shall  contain  any  d 

titnonj,  or  other  proceeding  in  a  foreign 
guage.  and  the  record  doei  not  ftlao  e"   *"~ 

translation  of  such  doMiment,  paper,  te __.. 

or  othr^r  proceeding,  made  under  the  iiijlhi  m  "*% 
of  the  inferior  court,  or  admitted  to  b*  *M^ 
th 
tb 
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PEOOEEDINQS 


DEATH  OF   JUDGE    WOODBURY. 


At  the  opening  of  the  court,  the  Honorable  Whereupon  the  Chair  appointed  the  Honora- 

J.  .',  Crittenden,  Attorney -Genera)  of  the  Unit-  ble  Reverdy  Johnson,  of  Maryland;  Richard  S. 

ed  States,  rose  and  remarked  aubatantially  as  Coxe,  Esquire,  of  Washington;  and  R.  H.  Gillet, 

followe:  Esquire,  of  .New  York,  to  constitute  said  com- 

As  an  officer  of  this  court,  and  at  the  request  mittee. 

of   ita  bar,   it  becomes  my  duty  to  submit  a  Mr.   Johnson,   on    behalf   of   the   committee, 

brief  and  imperfect  expression  of  our  common  reported  the  follo^ng  resolutions,  which  were 

regret  for  the  loss  of  the  distinguished  member  unanimously  adopted: 

ol   this  courl,  whose  deulh  this  nation  has  re-  Resolved,  That  the  Supreme  Court,  the  bar, 

cently  been  called  upon  to  deplore.  and  the  nation,  have  sustained,  in  the  death  of 

Judge  Woodbury  was  a  man  who  for  a  long  the  Honorable  Levi   Woodbury,  a,  loss   of  ex- 

-'    occupied   a   most   conspicuous  tensive    learning,    indefatigable    industry. 


im  by  his  country,  and  the  numerous  honors  filling,  with  great  reputation,  some  of  the  most 
which  he  shared,  all  testify  to  his  greatness,  important  offices  under  the  national  and  state 
and  will  be  his  noblest  monument.  governments,  bis  elevation  to  the  bench  was  re- 
It  has  rarely  happened  that  any  citizen  has  ceived  with  general  satisfaction,  and  his  pre- 
en joyed  such  a,  succession  trf  exalted  public  mature  and  unexpected  death  with  universal 
honors  as  were  shared  by  Judge  Woodbury,  regret. 

Uovemor,  Secretary  of  the  Treasury,  Senator,        Resolved,  That  this  meeting  lament  the  death 

and,  hie  last  and  greatest  distinction.  Judge  of  of  Judge  Woodbury,  in  the  prime  of  life  and 

the  Supreme  Court  of  the  United  States,  whose  usefulness,  and   that   we   will   wear  the   usual 

jurisdiction  is  more  extended  than  any  other  badge  of   mourning  during  the  residue  of  the 

upon    the    continent,    and    whose    mandate    is  term. 

obeyed    from    Boston    to    San    Francisco — all        Resolved,  That  the  Chairman  and  Secretary 
these  honors,  one  after  the  other,  were  worn  by  transmit  a  copy  of  these  resolutions  to  the  fam- 
him,   but  neither   they   nor  any   other   human  ily  of  the   deceased,  and   assure  them   of  our 
distinction  could  save   him   to   us   any   longer,  sincere  condolence  on  account  of  the  bereave- 
He  has  fallen  in  the  midst  of  his  earthly  hon-  moot  they  have  experienced. 
on;  he  has  fallen  as  all  of  us  must  fall,  and        Resolved,  That  the  Attorney -General  be  re- 
loft  with  US  only  his  fame,  which  is  immortal,  quested  to  move  the  court  that  these  resolutions 
Judge  Woodbury   was  a  man  who  wore  his  be  entered  on  the  minutes  of  their  proceedings, 
honors,  great  as  they  were,  meekly;  and  it  was  Jonathan  Meredith,  Chairman. 
luB  distinguishing  merit,  that  he  thought  much        A.  H.  Lawrence,  Secretary. 
less  of  them  than  of  the  duties  thev  entailed.            ,,,.             _  ,,     r~_.  .,..-.,  ... 
n,  b.r  ot  thi.  court  ae.pl,  d.plor.  Ih.  lo..        "''""P?"  Mr.  Ch,.f  Ju.t.c.  T.ne,  replied, 
whleh  the,  h..e  .u.l.inedi  .nd,  not  doubling  .,  '^''  "'"  "  Z',T  A  a      S*i"  "  '" 
■  he  lernnl  .jap.lh,  of  this  m,t  with  them,  '"K"',"'?  "  ""  <>•■''  «'  ''"Jf  Woodbup. 
..    a.i.         ...       .1.1     ...        ..      J            He  bad  been  a  member  of  the  court  but  a  few 

1  fe«I  that  my  duty  will  be  discharged  by  offer-  „„„,„    „„,  .„ .„  ,,        ..     i'    \  . 

Iw  tl»   r«»lutlon,   which   embodj  the   .enli-  J""  i  J"  ll>  »«>  Img  enongh  on  th.  bench  to 

^t.  ol  thi.  bar,  and  by  teque.ting,  at  ibelr  '•■."  >•')";{  ■""".  »  ,*^^'  "If"  ,°'.-  , 

luatuc   that   they    may    b2  placed   on    the  r.S-  ■  d    "^    .  .         d      >    J'  ^     • 

ZSSliw'"  TiTr.'.*"  ""'"'"  '™*'°  "  ="""«.  for-Ui'eV  omcS  he'Sled"""""' 

K?liSb,tSn.".f.   follow,  «»  "'•  '"I  '•"'  P«"«l  ■"•'"IJ-  i"  "'■  P-W" 

S.m«J^g"    t"em,mbr.o,,h.barand  "J™''   S"l '•.b'""""-  *    "'""l'"^   ",""•, 

^STon  SLZv"'.t"'ll;  'o'f'ar'r^iS-V  "'""■•  iudWal  a„'d';.,rc.,    ,o  whicTC  h"d 

room,  on  Monday,  the  let  of  Uecemlicr,   18ol,  . ' !_t.j    u.  ,5...  -i. . r-      i  i  . 

T       ai_       »*      j-*L    -n.       ■         £  »j-       ,      1  Jjeen  Appojnted,  ne  was  always  foun  1  eoual  to 

Jonathan  Meredith,  Esquire,  of  Maryland,  was  ,,      .   ff     .„    '      .  u-"       •""••>'  ^1""^  "■" 

11  1  .    n      1.   -         J   .1  I      n   .  'he  duties  imposed  upon  him,  aud  never  failed' 

^lled  to  the  cha.r,  and  Alexander  H.Lawrence,  j„  distinguish   himself  by   the  extent  and  ac- 
Ejquir*    of   Washington    appomtod   Secretary.  „f\i,  i„f„„^tioS,  upon  every  subject 

l-T]      'On    motion    of    Richard    S.   Coxe,    Es-  connected    with    his    official  duties,    or    upon 

•jnire,  it  was  resolved  that  a  committee  of  three  ,v)|j,.|,  jie  was  at  any  time  called  upon  to  act 

gentlemen  be  appointed  by  the  Chair  to  pre-  The  same  learning  and  the  same  untiring  in- 

pare   and   report   to   this   meetmg   appropriate  ihistry  marked  his  brief  course  on  this  bench. 

resolutions   on   the   occasion   of   the    lamented  We  all  feel  that  we  have  lost  in  him  an  able, 

death   of  the   late  Honorable   Levi   Woodbury,  upright,  and  learned  oasociate,  and  most  truly 

Ode  of  the  Associate  Justices  of  the  Supreme  and  sincerely  deplore  his  death;  and  we  cordial- 

Coort  of  tbe  United  States.  )y  unite  with  the  bar  in  the  resolutions  tliey 
IS  lb  «d.                                                         56  BftC 


bave   pretented,  and   ahall   onjer   tliem   to   be 
«ntu«d  OQ  the  records  of  the  court. 

Ordered,  that  the  proceedingB  of  the  CSty 
Council  of  the  (^ty  of  Portsmouth,  upon  the 
death  of  the  late  Mr.  Justice  Woodbury,  be 
entered  on  the  minutes  of  the  court,  which  u« 
M  follows: 
T*]  'City  of  Portsmouth,  September  6th,  1851. 

At  s  meeting  of  the  City  Council,  held  this 
day,  the  following  preunble  uid  resolutions 
were  Adopted: 

Whereas,  by  the  decree  of  Divine  PtotI- 
denee,  our  eminently  distinguished  and  highly 
estMmed  fellow -citizen,  the  Honorable  Levi 
Woodbury,  Associate  Justice  of  the  Supreme 
Court  of  the  United  States,  has  b^n  suddenly 
summoned  from  our  midst,  in  the  full  vigor 
of  his  manhood  and  of  his  usefulness. 

Therefore,  Resolved,  by  the  City  Council  of 
tbe  City  of  Portsmouth,  that  we  deeply  deplore 
the  loss  of  the  illustrious  deceased— a  loss  to 
his  family,  his  fellow-dtlEens,  and  the  nation. 

Resolved,  That  a  retrospeot  of  the  past  CAUsea 
8«« 


waaaekanA^' 


of  oae  whose  worth  as  a    . 
officer,  a  citizen,  and  a  man,  ^ 
wherever   his   fame   had   extended   ■ 
quaintance  had  been  enjojed. 

Resolved,  That  we  respeetfnllj  1 
heartfelt  sympathies  to  his  dlstreaaad  faallrli 
their  overwhelming  bereavement. 

Resolved,  That,  as  a  deserved  trifanl*  to  11 
merit  of  the  deceased,  as  well  as  to  tertifj  ■■ 
publicly  our  sense  of  this  aad  dispenaatwa.  U 
members  of  the  City  Council  will,  at  ■■  m] 
day,  join  with  their  fellow-dtisena  Ik  aai 
obsequies  as  are  due  to  the  publlo  — i'TiflM  H 
private  worth  of  the  hmored  dead. 

Resolved,  That  Us  Honor,  the  Vmytir;  to  « 
quested  to  conununiate  copies  of  the—  nMtl 
tions,  to  the  bereaved  family  of  thm  AmmmI 
the  President  of  the  United  StatM,  aai  fl 
United  States  Supreme  Court, 

Extract  from  tee  records. 
A  true  copy.    Attest. 

John  BenMtt,  GUy  OhalL 
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THE  DECISIONS 


Supreme  Court  of  the  United  States, 

DECEMBER  TERM,  1851. 


, I  PBKIDENT,  DraECrOBS,  AND  COM- 

Z!AHT  OF  THE  UlNEBS'  BANE  OF  DU- 
BDQUB,  FUtatifffl  in  Error, 

K  STATE  OF  IOWA,  on  the  lUlktion  ot  The 
Dirtrict  FroMcuUng  Attorney. 


M  to  tb«  Lulilatnre . 

1  tf  Oa  Tmltdltr  of  tbe  Bc|)e>lln)r  Act  tuiaot  bo 
Mkt  before  t£li  eourt  aoder  the  twantj-aitb 
Mn  of  th*  JMUdUT  Act. 
St  MW«r  of  reTlsw  la  eoDllDed  by  tbat  Mctlon 
iv&ln  law*  puucd  by  flute*  and  doo  not 
Hi  ta  thoaa  paaaed  bf  tenltorlal  LeglilBturM. 


„_.  up  by  writ  of  < 

the   Bupreve  Court   for  th«   Second 

UU  Dietrlet  of  the  State  of  Iowa.  Kv- 
Ungi  were  eomiDEneed  when  Iowa,  waa  % 
ittatj,  but  In  the  pTogreaa  of  the  cauae  Rhe 
■dmlttad  u  It  8Ut«.  The  pleadingB  tet 
h  the  faeU  of  the  cbm. 
fe  tha  November  Term,  1S46,  of  the  Diatrict 
rt  of  Dnhnque  County,  in  the  Territory  of 
■,  the  Diatrict  Attorney  of  the  United 
tw  Uad  the  foUowiog  iiuoTniBtiOQ: 
I^M  Grant,  dlatriet  proaecutor  of  tbe  third 
hdll  Ustrtet,  who  prosecutea  for  the  Unit- 
Bl^tiii_  on  lemTe  granted,  eomei  into  said 
kkt  Cotiit  of  Daboque  County,  at  the  court- 
m  la  Dnlmqne  County,  on  the  Sret  Monday 
iJHOlllni.  In  the  year  of  our  Lord  one  thou- 
I  ri^t  hundred  and  forty-flTs,  and  for  aaid 
tld  StatoB  eivea  the  court  to  be  informed 
■■dnmtuid,  th^t  John  Wharton,  Patrick 
^^r,  Sobert  Waller,  John  Thompson,  Peter 
pla,  Jeue  P.  Farley,  and  Timothy  Davis, 
tko  ^ftea  of  two   montha  last   past,  and 


■;  have  bad  and  atill  nae,  wtthont  any  legal 
authority,  the  liabilitiea  and  franchises  of 
Preaident,  Directors,  and  Company  of  the  Min- 
ers' Bank  of  Dubuque,  and  discount  billa,  loan 
money,  buy  and  aefl  billa  of  exchange,  and,  do 
all  such  other  acta  and  things  aa  bodies  corpo- 
rate for  banking  usually  do. 

All  which  privileges,  liabilities,  and  fran- 
chises, the  aald  defendant  'have  uaurped,  [*S 
and  still  do  usurp,  upon  said  United  States,  to 
the  great  damage  and  prejudice  thereof. 

Whereupon  the  said  attorney  prays  the  aid 
of  this  court  in  the  premises,  and  due  proeeaa 
of  law  against  aaid  defendants,  to  answer  to 
aaid  United  States  by  what  warrants  the^ 
claim  to  have  and  enjoy  the  liabilitiea,  privi- 
leges,  and    franchises   aforesaid. 

James  Grant,  Diet.  Pros. 

Whereupon  the  attorney  for  the  Bank  filed 
the  following  plea,  vis.: 

And  the  said  John  Wharton,  Patrick  Quig- 
ley,  Robert  Waller,  John  Thompson,  Peter 
Waples,  Jesse  P.  Farley,  and  Timothy  Davia, 
President,  Directors  and  Company,  etc. 

As  to  the  said  liabilitiea,  franchises,  and 
privileges,  of  the  aaid  President,  Directors  and 
Company  of  the  Miners'  Bank  of  Dubuque,  saj 
that,  by  an  Act  of  the  Legislature  of  Wiscon- 
sin, approved  on  the  thirtieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-six,  which  Act,  with  alterations, 
was  approved  by  Congress  on  the  third  day  of 
March,  in  tbe  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-seven,  said  President, 
Directors  and  Company  were  duly  incorporated 
as  a  company  or  body  politic  and  corporate, 
with  the  privileges,  liabititics,  and  franchises 
aforesaid;  that  by  an  Act  of  Congress  in  aession 
on  the  12th  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty- 
eight,  the  Territory  of  Wisconsin  was  divided, 
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and  the  Territory  of  Iowa  formed  therefrom; 
and  by  this  warrftnt  the  said  defendant!  hftre, 

and  during  the  time  in  said  information  men- 
tioned, and  still  uBe  the  liabilities,  privileges, 
and  franchises,  as  they  well  might,  and  still 
may;  without  this,  that  said  defendants  hare 
usurped,  or  do  now  usurp,  said  liabilitii 
franeliises,  and  privileges,  in  manner  and  for 
as  by  Baid  information  is  supposed;  all  which 
the  said  defendants  are  ready  to  verify;  and 
wherefore  they  pray  judgnient,  and  that  said 
liberties,  franehiaes,  and  privileges,  above  by 
them  claimed,  may  be  allowed  and  adjudged 
them,  and  that  they  may  be  herein  dismissed, 
etc.  Davis,  Att'y  for  Bank. 

The  replication  of  the  plaintiff  was  as  fol- 

And  the  said  plaintifl's,  for  replication  to  said 
plea  of  said  defendants,  say,  that  the  Act  of 
the  Legislature  of  Wisconsin,  by  which  said  de- 
fendants claim  the  liberties,  franchises,  and 
privileges  aforesaid,  by  an  Act  of  the  Legisla- 
ture of  Iowa  Territory,  within  whose  jurisdic- 
tion the  said  corporate  body  existed,  after  the 
division  of  the  Territory  of  Wisconsin,  in  force 
the  twenty-flrst  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- 
flve,  the  said  liabilities,  privileges,  and  fran- 
S*]  chises,  was  repealed,  'disallowed,  and  de- 
clared for  naught;  and  this  he  is  ready  to 
verify;  wherefore  tge  prays,  judgment,  etc. 
James  Grant,  Dist.  Proa. 

The  defendants  rejoined,  but  afterwards 
tiad   leAve   to   file   the   following   amended    re- 

The  said  defendants,  as  to  the  said  replica- 
tion of  the  said  plaintflTs  to  the  plea  of  defend- 
ants, say.  that  they  ought  not  to  be  barred  of 
the  franchises,  liberties,  and  privileges,  secured 
to  them  by  their  aforesaid  charter,  because 
they  say  that  the  Act  of  the  said  Legislature 
of  Iowa  aforesaid,  whereby  it  is  supposed  the 
said  charter  was  repealed,  was  passed  without 
(he  said  corporation  (defendants)  having  Grst 
failed  to  go  into  operation,  and  without  having 
abused  or  misused  ita  privileges;  and  this  they 
are  ready  to  verify. 

Davis  &.   Smith,   Att'ys   for  Defendants. 

To  this  rejoinder  the  plaintilT  demurred,  and 
the  defendants  joined  in  demurrer. 

At  December  Term,  1817,  the  District  Court 
gave   the   following  judgment: 

Thereupon  the  demurrer  is  sustained  by  the 
court,  wilh  leave  to  the  said  defendants  to  an- 
iwcr  over,  but  eaid  defendanls  elect  to  abide  by 
their  aforesaid  amended  rejoinder;  and  it  being 
adjudged  by  Ihe  court  now  here,  that  the  in- 
formation iiled   in   this  case,  and   the  matters 

over  courts  est  a  111  is  bed  by  CoaRress  in  the  tercl- 
tai-lc9.      Kreeboru  v.  SmltU,  2  Wall.  160. 

Tile  Supremo  Court  tnn  only  review  the  Unal 
JudEineuts  o(  tbe  Supreme  Court  of  tbe  Territory 
oC  WBBbington  In  crtiuiDal  cases,  when  ttie  Con- 
sUtutlun  or  n  statute  or  treat;  ol  tbo  United 
Stal's  Is  drawn  In  Question.  Walls  v.  Territory 
o(  WuiibluRton,  01  U.  8.   (1  Otto),  HSO. 

Writs  o(  error  and  appeals  lie  to  the  United 
States  Supreme  Court  from  tlic  Supreme  Court  of 
the  Territory  oI  Montana  only  la  cases  where  tbi' 
value  of  (be  property  or  amouat  In  coutroversy 
exceeds  tl,U0O.  and  from  decisions  upon  writs  of 
babean  corpus  Involvlas  tbe  question  of  personal 
rreedvm.     f-otts  r.  Ckomasero.  62  U.  S.  (2  Otto), 


and  things  therein  cbarged  ure  true.  It  is  then- 
fore  ordered,  adjudged,  and  decreed,  that  tba 
said  defendants,  and  all  others  acting  bf, 
through,  or  under  them,  be  ousted,  and  alto- 
gether and  forever  eitcluded  from  all  such  cor- 
porate rights,  privileges,  and  franchises,  of  tbe 
President,  Directors  and  Company  of  the  Min- 
ers' Bank  of  Dubuque;  that  the  corporation  of 
said  President,  Directors  and  Company  be  dii- 
solved,  and  that  the  plaintiffs  have  and  re- 
cover of  and  from  the  said  defendants  their 
casts  about  their  suit  in  this  behalf  expended, 
and  that   they  have  execution  therefor. 

The  Bank  appealed  to  the  Supreme  Court  of 
Iowa,  which  affirmed  the  judgment  of  the  DIt- 
trict  Court;  and  a  writ  of  error  Ivougfat  tlw 
case  up  to  this  court. 

It  was  argued  by  Hr.  Lawrence,  for  tbe 
plaintiff  in  error,  who  said  that  the  principll 
(|ucstion  in  the  case  was  whether  the  Legislt- 
ture  could  repeal  the  charter  of  the  Bank  witb- 
out  evidence  of  misuse  or  abuse  of  ita  corpontt 
privileges.  Hja  argument  on  tbi*  point  need 
not  be  stated,  as  the  case  went  off  upon  a  qni- 
tion  of  jurisdiction, 

*Mr.  Justice  Daniel  delivered  the  opin-  [*4 

ion  of  the  court: 

By  a  statute  approved  on  the  20th  of  Apfil, 
1B36,  Congress,  within  the  boundaries  iaif 
nated  by  that  statute,  established  the  territv- 
rial  government  of  Wisconsin  (vide  6  Btat  tt 
Large,  10  to  16} ;  and  by  a  subsequent  law,  if- 
proved  June  the  12th,  1838,  Congreaa  diridrf 
the  Territory  of  Wisconsin,  and  estaUidied 
over  what  had  formed  a  portion  of  that  terri- 
tory, the  territorial  government  of  Iowa,  itH' 
6  Stat,  at  Large,  23S  to  241.)  On  the  Hoi 
March,  1845,  the  Territory  of  Iowa  wai  ed- 
mitted  into  the  Union,  as  one  of  the  Statn  of 
this  confederacy  (vide  5  Stat,  at  Large,  74EI, 
and  on  tbe  3d  day  of  March,  1847.  the  MViii- 
mission  was  extended  to  the  Territory  of  Wf 
consin.  Vide  9  Stat,  at  Large,  178.  By  wbe* 
may  be  termed  the  organic  laws  creating  tfcf 
governments  of  both  the  territories  above  fflW" 
tioned.  it  will  be  seen,  that  those  govemmesl' 
werp  vested  with  general  legislative  p"fl 
and  were  subjected  to  no  enumerated  or  if«^ 
limitations  of  that  general  power,  save  i«  eer- 
tain  exceptions  applicable  to  the  lands  or  ot** 
property  of  the  United  States,  and  to  the  l^' 
on  the  part  of  those  governments,  in  eiercinif 
the  power  of  taxation,  to  discriminate  bd*"* 
he  property  of  residents  and  nonr««dea'«- 
'lions  here  referndW 
establishing  w** 
these  territories,  and  is  in  the  following  in™- 
"That  the  legislative  power  of  the  Terriiwj 
shall  extend  to  all  rightful  subjects  of  If?'''*' 

Under  (be  Act  entllled  ■'An  Act  conteml" '" 
practice  In  territorial  courts  and  appe-li  <^S[ 
bom-  approved  April  7.  1874  (IS  8(»l.  at  U V; 
2'i)  tbe  oppHlale  iiirisdlclion  of  the  U.  S.  SpP"" 
Court  over  the  Judgnicot  or  Ibe  decree  !«•*? 
by  a  territorial  court  In  a  case  not  tried  M  •  l"f 
can  only  be  exercised  by  appeal.  Strlngiell" 
Cain.  US  II.  ti.   (!i  Ottol.  OlO.  .  j 

The  distinction  between  an  appeal  and  t  ■^',* 
error.  Is  that  an  appeal  removes  a  cause  ontei; 
subjectlnit  tbe  fact  as  well  as  the  law  to  rt^ 
but  a  writ  of  error  removes  nothing  for  i»*»J 
Inatlon  but  tbe  law-  Wlscact  v.  Dtucby,  »  "» 
321  :  Tbe  San  I'edro,  2  Wheat.  132 ;  Dnited  8«" 
V.  Wonsnn,  1   Call,  012:  United  Statn  ».  l3oe*>» 
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tion,  but  DO  law  shsll  be  passed  interfering 
the  primar]'  disposal  of  the  soil,  no  tax  shall  be 
imposed  upon  the  property  of  the  United 
States,  nor  shall  the  lands  or  other  prop 
of  nonresidents  be  taxed  higher  than  the  lands 
of  residents."  Each  of  those  provisions  contains 
the  following  dfc !a ration ;  "All  taws  of  (.he  gov- 
ernor and  legialative  assembly  shall  be  submit- 
ted to,  and  if  disapproved  by  the  Congress  of 
the  United  States,  the  same  sball  be  null  and  of 
no  effect."  Vide  6,  Stat,  at  Largo,  p.  13,  and  lb. 
p.  237,  sec.  e. 

By  a  law  of  the  territorial  Legislature  of 
\\'isconBin  approved  on  the  30th  of  November, 
1836,  the  plaintiffs  in  error  were  created  a  cor- 
poration by  the  style  of  the  Miners'  Bank  of 
Dubuque,  to  continue  until  the  lat  day  of  May, 
1851.  Vide  Acts  of  Legislature  of  Wisconsin 
of  1836,  p.  18,  No.  7.  By  an  Act  of  Congres" 
approved  on  the  3d  of  March,  1837  (5  Stat,  e 
Large,  108),  the  charter  granted  by  the  Legii 
lature  of  Wisconsin  was  disapproved  and  at 
nulled  in  certain  particulars;  but  allowed  and 
left  in  force  as  to  the  provisions  not  thus 
cated  and  contained,  amongst  other  provisi 
(section  23)  the  following:  "That  this  Act  be, 
and  the  same  is  hereby  declared  to  be  a  public 
Act,  and  that  the  same  be  for  the  time  before 
limited,  construed  in  all  courts  and  places  be- 
K*]  nignly,  and  favorably,  for  every  'beneficial 
purpose  therein  mentioned.  Provided,  that  if 
■uch  corporation  shall  fail  to  go  into  operation, 
or  shall  abuse  or  misuse  their  privileges  under 
ttiia  charter,  it  shall  be  in  the  power  of  the 
legislative  assembly  of  this  Territory  at  any- 
time to  annul,  vacate,  and  make  void  this  char- 
ter," AftSr  the  separation  of  Iowa  from  Wis- 
K>nain,  the  Legislature  of  the  former  territory 
[tfae  Bank  of  Dubuque  being  situated  within 
Jie  government  thereof),  by  an  Act  of  the  21st 
if  May,  1845,  repealed  the  Act  of  incorporation 
•f  the  Miners'  Bank;  directed,  under  the  super' 
■iaion  of  the  court  of  the  District,  the  settle- 
nent  by  trustees  of  the  aCairs  of  that  corpo- 
mtioa,    and    the     distribution     of     its     assets 


hia  law,  the  prosecuting  attorney  for  the  Ter- 
lt<n7,  on  the  10th  of  August,  1845,  filed  an  in- 
ormation  in  the  nature  of  a  writ  of  quo  war- 
■nto  against  the  President,  Directors  and 
Jompany  of  the  Bank  of  Dubuque,  as  usurpers, 
ipon  the  authority  of  the  United  States,  of 
b«  privileges  and  franchises  of  a  banking  cor- 
lonttion.  To  this  information  the  plaintiffs 
ileaded  the  Act  of  Incorporation  by  the  Legis- 
atnre  of  Wisconsin,  as  altered  by  the  Act  of 
longres*,  and  the  division  of  the  Territory  of 
Viaconsin,  and  the  creation  of  the  government 
1  Iowa,  in  justification  of  their  corporate 
i^ta.  To  this  plea,  it  is  replied  for  the  Unit- 
d  States,  that  the  Act  of  the  Legislature  of 
Vuconsin,  by  which  the  defendants  were  in- 
Ofporatcd,  had,  after  the  separation  of  the 
arritories,  been  repealed  by  an  Act  of  the  Leg- 
ilkture  of  Iowa,  within  whoae  jurisdiction  the 
Drporation  existed.  The  plaintiffs  in  error 
tbe  defendants  below)  rejoined,  that  the  Re- 
galing Act  of  the  Legislature  of  Iowa  had  been 
«aaed  without  the  said  corporation  having 
ailrd  t^*  0Q  into  opcrwdon,  srtd  wiibout  naving 
drased  or  abused  its  privileges.  On  behalf  of 
ba  United  States  there  was  a  demurrer  to  tJiis 


rejoinder,  and  in  the  meantime  the  Territory  of 
Iowa  having  become  a  State,  this  case  was 
tried  before  the  Supreme  Court  for  the  Second 
Judicial  District  of  the  State,  by  which  tribu- 
nal the  demurrer  was  sustained,  and  judgment 
of  ouster  pronounced  against  the  bank. 

By  the  plaintiffs  in  error  it  is  insisted,  that 
the  averments  in  their  rejoinder  being  admitted 
by  the  demurrer,  it  follows  ex  consequent!,  that 
the  repealing  law  of  the  Territory  of  Iowa  was 
unconstitutional,  as  a  law  arbitrarily  abrogat- 
ing the  charter  of  the  Bank,  and  therefore  a  law 
impairing  the  obligation  of  a  contract.  In  re- 
viewing this  case  thus  made,  this  court  do  not 
consider  themselves  called  upon  to  test  either 
the  power  of  the  government  of  Iowa  for  the 
enactment  of  the  statute  complained  of,  the 
coincidence  or  incompatibility  of  that  statute 
with  tbe  10th  section  of  the  first  article  of  the 
Constitution,  or  "regularity  of  the  proceed-  [•« 
ings  in  the  court  l>eIow.  At  the  threshold  of 
their  examination  of  this  case,  they  are  met  by 
an  inquiry  far  more  important  and  controlling 
than  either  of  these,  viz.:  an  Inquiry  into  their 
own  authority  to  effect,  under  any  aspect  under 
which  this  case  is  presented  to  them,  the  result 
which  is  sought  at  their  hands.  Whatever  au- 
thority there  exists  in  this  court  to  re-examine 
and  reverse  the  judgments  or  decrees  of  the 
courts,  not  those  regularly  appertaining  to  the 
organized  judicial  system  of  the  United  States, 
such  authority  must  be  traced  to  the  25th  sec- 
tion of  the  taw  establishing  tbe  "Judicial 
Courts  of  the  United  States,"  by  which  section 
alone  the  power  of  this  court  for  the  purposes 
above  stated  was  created  and  is  clearly  delined. 
By  recurrence  to  that  section  it  will  be  per- 
ceived, in  order  to  give  the  corrective  power  to 
this  tribnnal,  that,  by  the  decision  of  the  state 
court,  there  must  have  been  "drawn  in  ques- 
tion, the  validity  of  a  statute  or  an  authority 
exercised  under  the  United  States,  and  the  de- 
cision be  against  their  validity;"  or  it  must  be 
"where  is  drawn  in  question  the  validity  or 
statute  of,  or  an  authority  exercised  under 
any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of 
the  United  States,,  and  the  decision  is  in  favor 
of  such  their  validity;  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  tbe 
Constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privi- 
lege, or  exemption,  specially  set  np  or  claimed 
under  such  clause  of  the  Constitution,  treaty, 
statute,  or  commission."  By  a  comparison  of 
the  record  before  us  with  the  section  of  the  ju- 
diciary Act  above  quoted,  we  think  it  nowhere 
apparent,  that  there  has  liecn,  by  the  decision 
of  the  court  of  Iowa,  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under  the  United  States,  much 
less  that  there  has  been  a  decision  against  the 
validity  of  either;  or  that  there  has  been  drawn 
in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under  any  State,  on  the 
ground  of  its  being  repugnant  to  the  Constitu- 
tion, treaties,  or  taws  of  the  United  States, 
or  the  construction  of  any  clause  of  the  Consti- 
tution, or  of  any  treaty  or  statute  of  or  com- 
midSLo:'  held  under  the  United  States,  and  a  de- 
cision adverse  to  the  vafidity  or  the  latter. 
And  it  may  be  observed,  Ui^  vieti  tew™** 
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to  form  a  Rvniid  of  jurisdiction  enuiDcisted 
in  each  of  uie  predicaments  comprised  in  the 
statute,  must  combine  in  order  to  give  to  this 
court  the  power  invoked  hj  the  plaintitTs  in 
error.  The  alleged  wrong  which  the  court  are 
called  on  to  redress,  is  not  an  act  of  State  pow- 
er at  al!i  it  is  an  Act  of  the  territorial  govern- 
ment of  Iowa,  b^  which  was  repealed  an  Act  of 
T*]  the  preceding  territorial  government  "of 
Wisconsin;  consequentlf  the  decision  of  the 
court  below  asserted  no  state  act  or  power  in 
apposition  to  the  Constitution,  treaties,  or 
laws,  or  to  a  commisaion  or  authority  of,  or 
under  the  United  States,  and  presents  therefore 
no  ground  of  jurisdiction  here,  either  as  de- 
rived from  the  language  of  the  statute,  or  from 
Kaj  construction  heretofore  given  of  it.  If  the 
question  whether  a  writ  of  error  would  lie  from 
this  court  to  review  the  acts  of  the  territorial 
governments  could  ever  have  been  regarded  as 
in  any  sense  equivocal  upon  the  language  of 
the  25th  section  of  the  Judiciary  Act,  such  a 
question  could  not  now  be  considered  as  open, 
under  the  express  adjudications  previously 
ruled  by  this  court.  Thus  in  the  case  of  Scott 
V.  Jones,  6  Honard,  p.  343,  it  was  expressly 
declared,  "That  an  objection  to  the  validity  of 
a  statute  on  the  ground  that  the  Legislature 
which  passed  it  were  not  competent  or  duly 
organized,  under  the  acts  of  Congress  and  the 
Constitution,  so  as  to  pass  valid  statutes,  is 
not  within  the  cases  enumerated  in  the  25th 
■action  of  the  Judiciary  Act,  and  therefore  this 
court  has  no  jurisdiction  over  the  subject.  That 
.  in  order  to  give  this  court  jurisdiction,  the 
statute,  the  validity  of  which  is  drawn  in  ques- 
tian,  must  be  passed  by  a  state  a  member  of 
the  Union,  and  a  public  body  owing  obedience 
and  conformity  to  its  Constitution  and  laws. 
That  if  public  bodies,  not  duly  admitted  into 
the  Union,  undertake  as  States,  to  pass  laws 
which  might  encroach  on  the  Union  or  its 
granted  powers,  such  conduct  would  have  to 
be  reached  either  by  the  power  of  the  Union 
to  pnt  down  insurrection,  or  by  the  ordinary 
penal  taws  of  tbc  states  or  territories  within 
which  these  bodies  are  situated  and  acting: 
but  their  measures  are  not  examinable  by  this 
court  upon  a,  writ  of  error.  They  are  not 
States,  and  cannot  pass  statutes  within  the 
meaning  of  the  judiciary  acts."  Other  cases 
cited  by  the  court,  in  the  opinion  just  quoted, 
might  be  adduced  to  show  the  difference  ever 
tftken  by  the  court  in  reference  to  its  relation 
to  the  states  as  states,  and  as  contradistin- 
guished from  the  territories  of  the  United 
States.  It  seems  to  us,  that  the  i-ontrol  of 
these  territorial  governments  properly  apper- 
tains to  that  branch  of  the  government  which 
creates  and  can  change  or  modify  them  to 
meet  its  views  of  public  policy,  viz.:  the  Con- 
gress of  the  United  States.  That  control_  cer- 
tainly has  not  been  vested  in  this  court,  either 
in  mode  or  in  substance,  by  the  25th  section  of 
the  Judiciary  Act. 

It  lias  been  argued  in  this  case,  that  as  Con- 
Kress,  In  creating  the  territorial  governments  of 
Wisconsin  and  Iowa,  reserved  to  themselves 
the  power  of  disapproving  and  thereby  annull- 
ing the  acts  of  those  governments,  and  had,  in 
the  exercise  of  that  power,  stricken  out  several 
S*)  of  the  provisions  of  the  charter  of  "the 
Bank  of  Dubuque,  enacted  by  the  Legislature 
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of  Wisconsin,  assenting  to  the  recidm;  that 
therefore  the  charter  of  this  bank  shooM  be  re- 
garded as  an  Act  of  Congress,  rather  tlMa  of 
the  territorial  government;  and  eonseqneaUj 
the  decision  of  Uie  State  court,  in  favcw  of  tin 
repealing  taw  of  Iowa,  must  be  held  to  be  one 
in  which  was  drawn  in  question  and  orermled 
the  validity  of  a  statute  of  or  an  aothoritj  ««■ 
ercised  under  the  United  States,  and  as  a  deei' 
sion  also  against  a  right,  title,  or  privilege  set 
up  under  a  statute  of  the  United  St«t«a.  The 
fallacy  of  this  argument  is  easily  detected- 
Congress,  in  creating  the  territorial  govern- 
ments, and  in  conferring  upon  them  power*  of 
general  legislation,  did  not,  from  obvious  prin- 
ciples of  policy  and  necessity,  ordain  a  suspen- 
siou  of  all  acts  proceeding  from  those  powers, 
until  expressly  sanctioned  by  themselvM, 
whilst  for  considerations  equally  strong  they 
reserved  the  power  of  disapproving  or  annnlliag 
such  acts  of  territorial  legislation  aa  mi^t  be 
deemed  detrimental.  A  different  system  at  pro- 
cedure would  have  been  fatal  to  all  praetMal 
improvement  in  those  territories,  howerer  nr- 
gently  called  for;  nay,  might  have  ( 
them  of  the  very  power  of  setf-pres< 
An  invasion,  or  insurrection,  or  any  other  aU» 
demanding  the  most  strenuous  action,  wonU 
have  had  to  remain  without  preventive  or  nm- 
edy,  till  Congress,  if  not  in  sesaion,  could  lit 
convened,  or  when  in  session,  must  have  await- 
ed its  possibly  procrastinated  aid. 

The  argument  would  render  also  the  acts  III 
the  territorial  governments,  even  the  meet 
wholesome  and  necessary,  and  though  indis- 
pensably carred  to  the  extreme  of  authoritj, 
obnoxious  to  the  charge  of  usurpation  or  oim- 
inality.  The  reverse  of  this  argument,  whUjt 
it  is  accordant  with  the  investiture  of  generil 
legislative  power  in  the  territorial  govemmentl. 
places  them  in  the  position  of  usefulness  ^Jld 
advantage  towards  those  they  were  bound  t> 
foster,  and  subjects  tbem  at  the  same  time  to 
proper  restraints  from  their  superior.  IV 
charter  of  the  Bank  of  Dubuque  enacted  in  sD 
its  details  and  powers  ever  possessed  by  it  (aai 
according  to  which  it  was  in  fact  organized), 
by  the  Legislature  of  Wisconsin,  must  be  lool^ 
upon  as  the  creature  of  that  Legislature.  t» 
regard  it,  as  we  are  urged  to  do,  by  the  •.r^- 
ment  for  the  plaintiff  in  error.  wouH  co^irti- 
tute  it  rather  a  Bank  of  the  United  States,  *■ 
uated  nittiout  the  United  States,  and  oper^lisl 
within  the  Territory  of  Wisconsin,  now  '*« 
State  of  Iowa,  independently  of  the  pow^t*  * 
local  policy  of  that  Slate,  and  beyond  the  *'^*^ 
of  its  faculties  or  obligations  to  be  et^s'*'* 
for  its  own  eilixens.  We  think  that  the  V"' 
tions.  urged  for  the  plaintiff  in  error,  lea^^  •*• 
objections  to  the  jurisdiction  as  above  st  *t«o. 
in  their  full  force.  We  regard  both  the  rf»»rt« 
granted  by  Wisconsin,  and  the  repeal  of  _"« 
charier  by  Iowa,  'alike  as  Acts  of  the  terr-^-I  • 
torial  authorities,  and  not  as  the  Acts  »^  *V 
state  of  this  Union;  and  that  as  such,  **■ 
court  has  no  power,  by  writ  of  error,  t»  *•" 
cognizance  of  them  in  virtue  of,  and  f^*"  ^ 
objects  designated  by,  the  26th  section  o/  *** 
Judiciary  Act.  

We  therefore  adjudge  that  the  writ  of  WW 
in  this  case  be  dismissed  for  want  of  jllriidf^        i 
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Ordn. 

TUb  emoM  emmo  on  to  b«  heard  on  the  tnw- 
■cript  of  tho  record  from  the  Supreme  Court  for 
the  SecoDd  Judicial  District  of  the  State  vf 
Iowa,  and  was  argued  by  caunael ;  on  considara- 
tion  whereof,  it  is  now  here. ordered  and  ad- 
judged bj*  this  court  that  this  cause  be,  and 
e  i«  hereby  dismissed,  for  the  want  of 


OORNELFOS  W.  LAWBE^tCE. 

Tariff  Act— cut  glaea. 

ne  Tariff  Act,  pawed  In  1S48  (9  Stat,  at  IdTi*. 


"Bcbedulg    1 


Fortj    I 


D  glaw,  as  tollowa,  tIc  : 


"Sdiedale  C  Thirty  per  centam  ad  valarem 
Olass  tamblen,  plain,  molded,  or  "pressed ;  not  cut 
or  panted." 

The  toUowlnt  clawes  of  tamblers  fall  vltliia 
Sebedale  B,  and  are  chargeable  witb  a  duty  of 
fm^  per  centum,  tIi.  : 

1.  Olass  tumblers,  the  entire  surface  of  the  bat- 
tan  af  whlcb  had  been  smootbed  by  the  Elssscut. 
ler  or  crlnder.  previous  to  tbelr  Importation  Into 
tlie  United  SUtes. 

2.  Qlass  tumblers,  on  the  sides  of  wblch  oma- 
Bental  Bgnres  liad  been  engrSTed  by  the  glsBBciit. 
ter  or  engraver,  previous  to  their  Importation  Into 
tlw  United  SUtes. 

THTR  cause  was  brought  up  from  the  Circuit 
Court  of  the  United  States  for  the  South- 
ern Diatrict  of  New  York,  on  a  certificate  of 
diviaion  in  opinion  between  the  judges  thereof. 

It  was  an  action  brought  up  by  the  plaintilTs 
against  the  Collector  of  New  York  for  the  re- 
turn of  certain  duties,  paid  under  protest,  and 
charged  t«  have  been  illegally  exacted  upon 
the  importation  of  glass  tumblers. 

The  tariS  of  3d  August,  1348,  9  Stat,  at 
Lwg«,  pp.  44,  45,  chap.  74,  enacted  duties  on 
^sas,  as  follows,  yit.: 

"Schedule  B.  Forty  per  centum  ad  valorem. 

■Vlass  cut. 

"Schedule  C  Thirty  per  centum  ad  valorem. 
10*]  '"Glass  tumblers,  plain,  molded,  or 
pressed;  not  cut  or  punted." 

The  demand  of  the  plaintiffs,  Binns  &  Hal- 
stead,  for  alleged  overcharge  of  duties  paid  to 
the  collector,  was  founded  on  the  importationa 
<rf  f^ass  tumblers  of  two  kinds: 

I.  Glass  tumblers,  the  entire  surface  of  the 
bottom  of  which  had  been  smoothed  by  the 
gUascutter,  or  grinder,  previous  to  their  impor- 
tation into  the  United  States. 

%.  GlasB  tumblers,  on  the  sides  of  which  or- 
namental figures  had  been  engraved  b^  the 
glmsscntter,  or  engraver,  previous  to  their  im- 
portation into   the  United  States. 

Upon  these  tumblers  the  collector  charged  a 
duty  of  forty  per  cent,  classing  them  under 
•ehedula  B.  In  ten  importations  this  duty  of 
forty  p«r  cent,  amounted  to  96,905.70,  whereas 
the  plaintiffs  alleged  that  it  waa  9730.20  too 
much,  averring  that  the  tumblera  properly  be- 
longed to  Schedule  C,  and  to  recover  this  ex- 
eeaa  the  present  action  was  brought. 

Upon  the  trial  the  jury  found  a  verdict  for 
the  defendant.  But'upon  the  trial  the  counsel 
for  the  plaintiffs  excepted  to  the  charge  of  the 
eoort,  which  exception  was  reserved  for  argu- 


Upon  which  said  argiimeut  It  occurred  as  a 
question  whether,  according  to  the  true  con- 
struction of  the  Act  of  Congress  of  30th  July, 
1S46,  entitled,  "An  Act  reducing  the  duty  on 
imports,  and  for  other  purposes,"  glass  tum- 
blers, the  bottoms  of  which  have  been  smoothed 
or  flattened  by  the  process  of  cutting  or  grind- 
ing, and  glass  tumblers  which  have  been  en- 
graved on  the  sides  by  a  similar  process,  should 
be  charged  with  the  duty  of  40  per  centum  ad 
valorem,  under  Schedule  B  of  said  act,  as  glass 
cut,"  or  with  the  duty  of  30  per  centum  ad  va- 
lorem, under  Schedule  C  of  said  act,  as  "glass 
tumblers,  plain,  molded  or  pressed,  not  cut  or 
punted." 

On  which  question  the  opinions  of  the  judges 
of  the  court  were  opposed. 

Whereupon,  on  motion  of  the  said  plaintiffs, 
by  their  counsel,  that  the  point  upon  which 
the  disagreement  hath  happened  may,  during, 
the  term,  be  stated  under  liie  direction  of  the 
judges,  and  certified  under  the  seal  of  this 
court  to  the  Supreme  Court  to  be  finally  de- 
cided: 

It  is  ordered,  that  the  following  statement  of 
facts,  which  is  made  under  the  direction  of  the 
judges,  be  certified  according  to  the  request  of 
the  said  plaintiffs,  and  the  statute  in  sudi  case 
made  and  provided: 

Statement  of  Facta. 

That  the  tumblers  in  question  consisted  of 
two  kinds,  as  follows: 

■1.  Glass  tumblers,  the  entire  surface  ["11 
of  the  bottoms  of  which  had  been  smoothed  by 
the  glasscutter,  or  grinder,  previous  to  their 
importation  by  the  plaintiffs. 

2.  Glass  tumblers,  on  the  sides  of  which  or 
namental  figures  had  been  engraved  by  tht 
glasscutter  or  engraver  previous  to  such  im- 
portation. 

That  the  tumblers  in  question,  of  the  first 
class,  are  only  known  in  trade  and  commerce 
in  the  nity  of  New  York  as  "plain  tumblers," 
or  as  "plain  smooth  bottomed  tumblers,"  or  as 
"plain  tumblers  with  flattened  bottoms." 

That  the  tumblers  in  question  of  the  second 
class  are  only  known  in  trade  and  commerce  in 
said  city  as  "engraved  tumblers." 

That  the  tumblers  in  question  {of  both 
classes)  are  not  known  in  trade  and  commerce 
in  said  city  as  "cut  glass." 

That  all  the  material  witnesses  for  the  plain- 
tiffs were  merchants,  importing  and  dealing  in 
glassware. 

That  all  the  material  witnesses  for  the  de- 
fendant were  manufacturers  of  glassware,  or 
glasHcutters  and  grinders. 

That  the  designation,  "cut  glass,"  as  used  in 
trade  and  commerce  in  said  city,  applies  only 
to  tumblers,  the  eides  of  which  have  been  cut 
or  ground,  and  that  the  importers  of  glassware 
sjid  dealers  in  glassware  in  said  city,  do  not 
consider  tumblers  of  the  description  in  ques- 
tion in  this  suit  as  coming  within  the  designa- 
tion, and  if  they  received  an  order  from  a 
customer  for  "cut  glass  tumblers,"  would  not 
regard  it  as  including  either  smooth  bottomed 
or  engraved  tumblers. 

That  by  the  testimony  of  the  manufacturers 
and  operatives,  glass  tumblers  are  manufact- 
ured entirely  by  the  glass  blower,  or  in  part 
by  the  glasa-blower  and  in  part  by  the  %W»a- 
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cutter  or  grinder,  *nd  that  glaes  blowing  and 
gU«8  cutting  are  distinct  and  separate  tradea, 
and  proccBsea  of  manufactiirr. 

By  the  same  witneaaeB.  That  the  bottoms  of 
glaaa  tumbtera,  manufactured  entirely  by  the 
glass  blower,  are  rougb,  partioulsrlj  in  the  ceu' 
tcr,  bL'ing  there  broken  off  from  the  punt  or 
stick  on  which  made;  and  tliat  when  sold  in 
this  condition  such  tumblera  are  known  in 
trade  and  commerce  in  the  city  of  New  York 
as    "plain"    or    "plain    rough -bottomed    turn- 

B;  the  same  witnesses.  That,  after  their 
completion  bj  the  glaaa-blower,  such  rough - 
bottomed  tumblers  frequently  pass  into  the 
hands  of  the  gtass-cutler,  or  grinder,  by  whom 
the  center  of  the  bottoms  of  tumblers  ia  cut  or 
smoothed,  for  the  purpose  of  removing  the  par- 
ticular roughness  of  that  part  of  the  tumbler, 
and  that  the  pcocefis  of  thus  cutting  or  smooth- 
ing the  center  of  the  bottoms  of  such  tumblers 
ia  called  punting;  and  that  tumblers  manufac- 
tured by  the  glaas-blower,  but  the  center  part  ot 
12*]  'the  bottoms  of  which  have  been  so  cut 
or  smoothed  by  the  glass  cutter,  are  known  in 
trade  and  commerce  as  ''punted"  tumblers- 

By  the  same  witnesses.  That,  after  their 
completion  by  the  glass  blower,  such  rough- 
bottomed  tumblers  frequently  pass  into  the 
hands  of  the  glass-cutter  or  grinder,  by  whom 
the  entire  surface  of  the  bottoms  of  such  tum- 
blers is  cut  or  smoothed,  and  that  tumblers 
manufactured  by  the  glass  blower,  but  the  en- 
tire bottoms  of  which  have  been  cut  or 
Hmoothed  by  the  glass-cutter  or  grinder,  are 
known  in  trade  and  commerce  as  "plain  tum- 
blers," or  as  plain  "smoothed  bottomed  tum- 
blers," or  as  "plain  tumblers  with  flattened  bot- 
toms," and  are  similar  to  the  tumblers  in  ques- 
tion of  the  first  class. 

By  the  same  witnesses.  That  tumblers  known 
in  trade  and  commerce,  and  amongst  manu- 
facturers, as  "molded  tumblers,"  or  "pressed 
tumblers,"  are  also  made  entirely  by  the  glass- 
blower,  and  are  also  rough -bottomed  until  sub- 
jected to  the  process  of  punting,  or  smoothing 
and  cutting  above  described. 

By  the  same  witnesses.  That  al!  cutting  of 
glass  is  done  by  means  of  grinding  upon 
wheels,  and  that  there  is  no  such  thing  as  the 
I'utting  of  filass  in  the  manufacture  of  "cut 
glass"  in  any  other  way. 

By  the  same  witnesses.  That  the  cutting  or 
smoothing  of  the  bottoms  of  the  tumblers  in 
question  (of  the  first  class),  is  done  by  the 
};1  ass -cutter,  and  that  the  process  of  cutting 
and  Bmoothing  is  identical  with  that  of  pimt- 
ing,  except  that  it  extends  to  the  entire  sur- 
face of  the  bottom  ot  the  tumblers,  whereas 
the  "punting"  is  limited,  as  above  stated,  to  the 
center  of  the  bottom  merely. 

By  the  same  witnesses.  That  the  process  of 
"punting,"  and  the  process  of  "cutting  or 
smoothing"  the  bottoms  of  the  tumblers  in 
question,  are  identical  in  their  operation  with 
that  of  cutting  tlie  sides  of  tumblers,  known  in 
trade  and  commerce  as  "cut  glasa." 

It  is  proved  that  the  time  required  to  cut  or 
smooth  the  bottoma  of  the  tumblers  in  ques- 
tion (of  the  first  class),  is  four  or  five  times  as 
long  as  thnt  required  for  "punting"  the  bot- 
toms of  punted  tumblers;  and  that  tumblers 
with  the  boUums  cut  or  smoothed  cost  from 
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18   to  22   cents   per   dozen   more   than  pgiM 
tumblers. 

It  was  proved  that  the  "punted"  tumblni 
are  charged  with  the  duty  of  40  per  centum  ij 
valorem  under  the  Tariff  Act  of  1(140. 

It  was  proved  by  the  manufactores  and  op' 
eratives  that  the  process  of  engrsving  the  tum- 
blers of  the  second  class  is  similar  to  thit  al 
cutting  the  tumblers  of  the  Brst  claM,  bat  it  s 
finer  species  of  work,  requiring  more  eipeii- 
enced  and  skillful  workmen,  And  tbt  nse  of 
copper  wheels  instead  of  wood  and  stone  wkcii, 
and  oil  and  emery,  instead  of  aoud. 

*A11  which  we  have  caused  by  these  ['II 
presents  to  be  exemplified,  and  the  seal  of  tbt 
said  Circuit  Court  to  be  hereunto  affiled. 

Witness  the  Hon.  Roger  B.  Taney,  (Sitf 
Justice  of  the  Supreme  Court  of  the  Unittd 
Slates,  at  the  City  of  New  York,  thia  first  itj 
of  December,  in  the  year  of  our  Lord  one  tion- 
sand  eight  hundred  and  forty-nine,  and  of  llie 
Independence  of  the  United  States  the  leventf' 
fourth.  Alexander  Gardiner,  Cleik. 

I,  Samuel  R.  Betts,  one  of  the  judges  of  the 
Circuit  Court  of  the  United  States,  for  tlia 
Southern  District  of  New  York,  in  the  Sttond 
Circuit,  do  hereby  certify,  that  the  forcgnnf 
exemplification  is  in  due  form  of  law. 

Samuel  E.  BetU 

It  was  argued  by  Mr.  Patten  for  the  pliio- 
tiB,  and  Mr.  Crittenden  (Attomey-Gentnl) 
for  the  defendant. 

The   points   for  the   plaintiffs   wen  is  '<!' 

1.  That  the  tariff  laws  are  to  be  coiutnud 
according  to  the  commercial  sense  of  the  t^nitt 
used  in  them.  Lee  v.  Lincoln,  1  Storj,  flW; 
U-  S.  V.  112  Casks  Sugar,  8  Pet.  277;  BsMB '■ 
Bancroft,  I  Story,  341 ;  U.  8.  v.  Wiggleswortb. 
•^  Story.  369;  Henry  W.  Sill  et  al.  v.  CorDelini 
W.  Lawrence  Collector,  MS.,  before  Justice  Hoi- 
son,  U.  S.  C.  New  York. 

2.  That  statutes  laying  restrictions  upoa 
trade,  or  which  lay  an  excise  or  tax  upon  '^ 
are  to  be  construed  strictly  (Sewall  v.  Jone^ 
9  Pick.  412] ;  and  that  the  court  cannot,  tbeif 
fore,  look  for  the  intent  of  the  framers  bey«ri 
the  ordinary  and  natural  import  of  the  lu- 
guage  used. 

3.  That  the  words  "plain  tumblers,"  in  ^ 
second  clause  upon  this  subject,  in  schedule  ft 
are  to  be  taken  as  used  in  commerce.  T«il 
Laws  of  July,  1846,  p.  42;  schedule  B,  "^ 
cut,"  p.  44;  schedule  C,  p.  45,  Boston  editiw; 
TarilT,  1842,  p.  652,  see.  5. 

4.  That  in  commerce  the  tumblers  in  i|il* 
tion  are  known  as  "plain  tumblers," 

5.  That  no  other  tumblers,  either  in  con- 
mercp  or  manufacture,  are  known  simplj  •• 
plain  tumblera.    U.  S-  v.  Wigglesworth,  2  StorJ, 

Mr.  Crittenden,  for  the  defendant,  cooteri- 
ed— 

1.  That  whether  the  tumblers  in  questiof 
were  or  were  not  of  "glass  out,"  was  a  quW" 
tion  of  fact.  Upon  that  question  the  evideoK 
ia  clear  in  favor  of  the  verdict. 

That  tumblers  of  glass  punted  are  "gl** 
cut"  is  undeniable  upon  the  evidence  of  tb' 
manufacturers;  and  uponthe  same  evidence  » 
is  equally  clear  that  tumblers  of  glasa  with  or- 
namental 'figures  engraved  on  them  are  [*'* 
"glass  cut,"  and  so  both  descriptions  of  tl"* 
tumblers,  about  which  the  suit  was  brougliti 
Howvd  11- 
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a  iritllin  schedule  B,  and  subject  to  a  duty 

forty  per  cent,  ad  valorem. 
The   descriptiona,   in    schedule   B,   of   "glass 
t,"  utd   Id   schedule   G,  of   "glass   tumblers, 
■in,  molded,  or  pressed,  not  cut  or  punted," 

not  leave  room  for  argument. 
Both    classes   of   the   imported    tumblers    in 
.estion  had  been  cut,  punted,  smoothed,  and 
DUnd  by  the  glass-cutter;  none  of  them  were 
lin  and  uncut,  as  they  were  from  the  hands 

the  glass-blower,  and  therefore  cannot  be 
ought  to  the  lower  duty  of  thirty  per  cent. 

valoren}  according  to  schedule  C. 
The  maxim,  "Cuique  in  sua  arte  credendum 
t,"  applies  to  the  evidence  of  the  manufactur- 
s  of  glass  introduced  by  the  collector. 
S!.  Upon  the  statements  appearing  upon  the 
cord,  there  is  no  ground  for  a  new  trial. 
It  is  not  poEsible  to  mystify  and  make  intrl- 
t«  the  matters  of  fact.  That  the  tumblers  of 
laa  in  question  were  "glass  cut,"  tumblers  of 
ua  panted,  tumblers  with  ornamental  figures 
t  upon  them,  and  not  "glass  tumblers,  plain, 
aided,  or  pressed,  not  cut  or  punted,"  can- 
it  be  made  more  lucid  by  argument  than  by 
e  testimony  given.  Importing  merchants 
nnot  demolish  facts,  change  Ihe  ijualities  snd 
iMtance  of  things,  alter  tbe  deacHptiona  and 
eaning  of  schedules  B  and  C,  in  the  tariff  of 
4fl.  nor  evade  their  elTect  by  arbitrary  names, 
hicb  they  may  think  Bt  to  give  the  things 
iported  by  them. 

Hr.  Jnatice  Daniel  delivered  the  opinion  of 

This  WAS  u)  action  brought  by  the  plaintiffs, 
iporters  of  glassware,  against  the  defendant 

Collector  of  the  port  of  New  York,  to  recover 
certain  amount  of  money  paid  under  protest 

the  defendant  as  collector,  for  duties  exacted 
'  him  upon  glass  tumblers  imported  by  tba 
aintiSs  at  the  period  set  forth  in  an  exhibit 
ed  in  the  cause,  by  which  are  also  shown,  the 
itieB  charged  by  and  paid  to  the  defendant, 
id  the  amount  claimed  by  the  plaintiffs,  as 
-Ting  been  improperly  exacted ;  this  last 
Qolmt,  consisting  in  each  instance  of  the  dif- 
renoe  between  tbe  duty  of  4D  per  centum  ad 
Jorem,  charged  under  schedule  B  of  the  Tariff 
.-t  of  July  30th,  1846,  as  on  importations  of 
lasB  cut,"  and  the  duty  of  30  per  centum  ad 
Jorem,  at  which  rate  the  plaintiffs  claimed  to 
ter  their  importations  of  glass  above  men- 
ined.  under  schedule  C  of  the  same  act  of 
mgreas,  as  "glass  tumblers  plain,  molded,  or 
eesed,  not  cut  or  punted," 
The  question  of  law  upon  tbe  construction  of 
S*l  tne  statute  'of  1848  upon  which  the 
dgei  differed  in  opinion,  and  Che  facts  of  the 
se  out  of  which  that  question  has  grown, 
nnot  be  stated  with  greater  clearness  or  with 
ore  succinctness  of  form,  than  they  have  been 

the  certificate  from  the  Circuit  Court. 
This  cause  having  been  tried  before  His  Hon- 

Justice  Nelson  on  the  3d  of  November,  1848, 
«  jury  impaneled  returned  a  verdict  for  the 
fendant.  The  counsel  for  the  plaintiff  hav- 
g  excepted  to  the  charge  of  the  presiding 
dge  on  the  trial,  tbe  cause  was  heard  upon 
e  exception  reserved  for  the  plaintiff,  involv- 
g  the  question  whether,  according  to  the  true 
Dstruction  of  the  Act  of  Congress  of  30lh  of 
Jy,  1846,  entitled  "An  Act  reducing  the  dutv 
I  Ij.  ed- 


engraved  on  the  sides  by  a  similar  process 
should  be  charged  with  the  duty  of  40  per  cen- 
tum ad  valorem,  under  schedule  B  of  said  Act, 
as  "glass  cut,"  or  with  tbe  duty  of  30  per  cen- 
tum ad  valorem,  under  schedule  C  of  said  Act, 
as  "glass  tumblers  plain,  molded,  or  pressed, 
not  cut  or  punted." 

On  which  question  the  oninion  of  the  judges 
of  the   court   were  opposed. 

Whereupon,  on  motion  of  tbe  said  plaintiffs 
by  their  counsel,  that  the  point  upon  which 
the  disagreement  hath  happened  may,  during 
the  t>:rm,  be  stated  under  the  direction  of  the 
judges,  and  certified  under  the  seal  of  this  court 
to  tbe  Supreme  Court  to  be  finally  decided. 

It  is  ordered,  that  the  following  statement  of 
facts,  which  is  made  under  the  direction  of  the 
judges,  be  certified  according  to  the  request  of 
the  said  plaintiffs,  and  tbe  statute  in  such  case 
made  and  provided: 

Statement  of  Facts. 


1  consisted   of 


That  the  tumblers  i; 
two   kinds,  as  follows: 

1.  Glass  tumblers,  the  entire  surface  of  the 
bottoms  of  which  had  been  smoothed  by  the 
glass-cutter  or  grinder,  previous  to  their  impor- 
tation by  the  plaintiffs. 

2.  Glass  tumblers,  on  the  sides  of  which  or- 
namental ligures  had  been  engraved  by  tho 
glass-cutter  or  engraver,  previous  to  such  im- 
portation. 

That  the  tumblers  in  question  of  the  first 
class,  are  only  known  in  trade  and  commerce 
in  the  City  of  New  York  as  "plain  tumblers," 
or  as  "plain  smooth  bottomed  tumblers,"  or  aa 
"plain  tumblers  with  flattened  bottoms." 

That  the  tumblers  in  question  of  the  second 
class,  are  only  'known  in  trade  and  com-  [*lft 
merce  in  said  city  as  "engraved  tumblers." 

That  the  tumblers  in  question  (of  both 
classes)  are  not  known  in  trade  and  commerce 
in  said  city  as  "cut  glass." 

That  all  the  material  witnesses  for  the  plain- 
tiffs were  merchants,  importing  and  dealing  in 
glassware. 

That  all  the  material  witnesses  for  tbe  de- 
fendant were  manufacturers  of  glassware,  or 
^lass-cutters  and  grinders. 

That  the  designation  "cut  glass,"  as  used  in 

to  tumblers  the  sides  of  which  have  been  cut 
or  ground,  and  that  the  importers  of  glassware 
and  dealers  in  glassware  in  said  city,  do  not 
consider  tumblers  of  the  description  in  question 
in  this  suit,  as  coming  within  the  designation, 
and  if  they  received  an  order  from  a  customer 
for  "cut  glass  tumblers,"  would  not  regard  it 
as  including  either  smooth -bottomed  or  en- 
graved tumblers. 

That  by  tbe  testimony  of  the  manufacturer* 
and  operatives,  glass  tumblers  are  manufact- 
ured entirely  by  the  glass-blower,  or  in  part 
by  the  glass-blower  and  in  part  by  the  glass- 
cutter  or  grinder,  and  that  glass  blowing  and 
glass  cutting  are  distinct  and  separate  trades, 
and  processes  of  manufacture. 

By  the  same  witnesses.    That  tbe  bottoma  of 

class   tumblers   manufactured  entirely   by  tho 
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glaaiblower,  are  rough,  particularly  Id  the 
center,  being  there  broken  off  from  the  punt  or 
■tick  on  which  mad«;  and  that  nlien  sold  in 
this  condition,  auch  tumblers  are  known  ia 
Irade  and  commerce  in  the  City  of  New  York  as 
"plain"  or  "plain  rough -bottomed  tumblera." 

By  the  came  witneBsea.  That,  after  their 
completion  bj  the  glass-blower,  such  rough- 
bottomed  tumblera  frequently  pass  into  the 
hands  of  the  glass-cutter,  or  grinder,  by  whom 
the  center  of  the  bottoms  of  such  tumblers  is 
«ut  or  smoothed,  for  the  purpose  of  removing 
the  particular  rougliness,  of  that  part  of  the 
tumbler,  and  that  the  process  of  thus  cutting  or 
smoothing  the  center  of  the  bottoms  of  such 
tumblers  is  called  punting;  and  that  tumblers 
manufactured  by  the  glass-blower,  but  the  cen- 
ter part  of  the  bottoms  of  which  have  been  so 
cut  or  smoothed  by  the  glass-cutter,  are  known 
in  trade  and  commerce  as  "punted"  tumblers. 

By  the  same  witnesses.  That,  after  their 
completion  by  the  glass-blowi^r,  such  rough- 
bottomed  tumblers  frequently  pass  into  the 
hands  of  the  glasscutter  or  grinder,  by  whom 
the  entire  surface  of  tbe  bottoms  of  such  tum- 
blers is  cut  or  smoothed,  and  that  tumblers 
manufactured  by  the  ^lass-blower,  but  the  en- 
tire bottoms  of  which  have  been  cut  or 
smoothed  by  ths  glass  cutter  or  grinder,  are 
known  in  trade  and  commerce  as  "plain  tum- 
blers," or  as  "plain  smoothed -bottomed  turn- 
17*]  biers,"  or  as  "plain  'tumblers  with  Bat- 
tened bottoms,"  and  are  similar  to  the  tumblers 
jn  question  of  the  first  clau. 

By  the  same  witnesses.  Tliat  tumblers 
known  in  trade  and  commerce,  and  amongst 
manufacturers  as  "molded  tumblers,"  or 
"pressed  tumblers,"  are  also  made  entirely  by 
the  glasH-blower;  and  are  also  rough  bottomed 
until  subjected  to  the  process  of  punting,  o 
smoothing  and  cutting  above  described. 

By  the  same  witnesses.  That  all  culling  o 
l-lnsa  is  done  by  means  of  grinding  upoi 
whi'ol!4,  and  that  there  is  no  such  thing  as  the 
vuttin^  of  glass  in  the  manufacture  of  "cut 
glass"  in  any  other  way. 

Ily  the  same  witnosses.  That  the  cutting  or 
smoothing  of  the  lioltoms  of  the  tumblers  in 
qupsiion  (of  the  lirst  class),  is  done  by  the 
glassculter,  and  Ihnt  the  process  of  cutting  and 
smoothing  is  identical  with  that  of  punting. 
fM'cpt  tiiat  it  extends  to  the  entire  surface  of 
the  bottom  of  the  tumblers,  wlierrns  the 
"punting''  is  limited,  as  above  stated,  to  the 
['enter  of  the  bottom  merely. 

By  the  same  witneases.  That  the  process  of 
"puntinj;."  and  the  process  of  "cutting  or 
siiiuutliing''  the  bottoms  of  the  tumblera  in 
question,  are  identical  in  their  operation  with 
that  of  cutting  the  sides  of  tumblers,  known  in 
iruili'  and  commerce  as  "cut  glass." 

It  was  proved  that  the  time  required  to  cut 
or  smooth  the  bottoma  of  the  tumblers  in 
question  (of  the  first  cIbbsI.  is  four  or  five 
times  as  lung  as  that  required  for  "punting" 
(he  bottoms  of  punlod  tumblers;  and  thai  tum- 
blrra  with  the  bottoms  eui  or  smooihvd  cost 
from  la  to  2-i  cenis  per  dii>:i-n  more  than  punted 
tumblers. 

It  »aa  proved  that  the  "pnnted"  tumblers 
are  iliarged  wiih  the  dutv  of  40  [H-r  centum  ad 
valorem  under  the  Tariff  Act  of  1S46. 

It  was  proved  by  the  uucufaiiurera  and 
■8Ti 


operatives,  that  the  process  of  mgravii^  tke 
tumblera  of  the  second  class  is  similar  to  tktt 
of  cutting  the  tumblers  of  the  first  class,  hA 
is  a  finer  species  of  work,  requiring  more  O' 
perienced  and  skillful  workmen,  and  ths  use  of 
copper  wheels  instead  of  wood  and  itnc 
wheels,  and  oil  and  emery  instead  of  sand. 

The  question  referred  to  this  court  by  tk 
afore^mg  certificate,  and  the  solution  of  tkl 
question,  are  supposed  to  lie  within  a  eompsn- 
tivety  narrow  compass.  In  the  eimitnidiia 
of  the  Act  of  Congress  of  July  30tb,  ISU,  u 
in  that  of  every  other  statute,  one  cardinal  nk 
must  govern,  and  it  is  this;  that  whereter  th 
will  or  intention  of  the  law-making  powei  a 
declared  in  plain  and  unequivocal  t«rnu,  ttat 
will  or  intention  must  be  followed — ahaolatslf 
followed.  It  would  not  be  admissible  unte 
■such  circumstances,  to  attempt  a  oontrol  [*ll 
or  modification  of  that  will,  by  specolatimi  if 
policy  or  by  facts  or  opiniona  derived  tliiult, 
as  auch  a  proceeding-  would  in  effect  operati  s 
repeal  of  tne  postive  law,  or  the  abro^tioi  (f 
a  superior  power,  by  what  were  the  juit  ui 
regular  subjects  of  its  operation.  WIkh  s 
statute  may  be  ambiguous  in  its  laogoagi,  ot 
may  have  reference  to  facta  or  oniellHiMI 
dependent  on  usage,  tbe  influence  of  opinioi " 
the  proof  of  established  usage  may  be  pn^ 
or  even  indispensable,  in  fixing  the  jnst  i■t<^ 
pretation  of  the  law,  but  it  is  only  ii  ^ 
stances  like  these  last  mentioned,  that  iuA* 
rule  of  interpretation  can  be  tolerated. 

The  question  presented  upon  the  eertilelM 
from  the  Circuit  Court  wilt  be  considered,  U, 
with  reference  to  the  language  of  the  tsrif 
Act  of  July  30th,  1848;  and  next  upon  tbe  im- 
port of  the  facts  proved  in  the  case,  upon  tk 
liypothesis  that  those  facts  could  at  all  slid 
the  rule  of  interpretation. 

In  schedule  B,  part  of  the  Act  above  w» 
tioned,  laying  an  impost  of  40  per  ceDtm  * 
all  articles  embraced  within  it,  the  only  j^ 
Bcription  of  ghisa  mentioned,  ia  that  desigisM 
as  "glass  cut."  Ita  distinguishing  chinct*' 
istic,  that  brings  the  article  within  the  p«- 
view  of  that  schedule  is,  that  it  be  cot;  tk  ■■ 
figure,  or  the  extent  in  which  the  proceu  *  , 
cutting  should  have  been  applied,  «a<  w*  ] 
where  defined  by  the  statute;  and  it  siiut  k 
obvious,  that  any  attempt  to  define  ordnerik 
that  which  may,  and  must  indeed  be  as  di>fl* 
as  the  skill,  the  taste,  or  the  prospect  of  pi* 
on  the  port  of  the  manufacturer,  would  k|» 
been  utterly  nupalory.  But  it  could  be  tt»lj 
understood,  both  by  the  law  maker  am!  ^ 
others,  that  the  beauty,  the  quality,  sni"^ 
price  of  glass  are  heightened  by  the  procta* 
cutting,  and  it  was  equally  notorious  or  i* 
eeptibte  of  proof,  that  the  procesa  of  cuttilf  ■■ 
accomplished  bj*  but  one  species  of  opeistii* 
viz.:  (he  operation  of  grinding.  It  woiil<l^|' 
pear  plain  then,  that  all  glass  subjected  Is  W* 
one  known  process,  as  being  enhanced  ian** 
was  designed  to  fall  within  the  deacriptio*  ■ 
the  stotuie  of  "glass  cut." 

The    articles    of    glasswue    ennmeraUd  > 

achedule  C,  as  being  subject  to  an  inpoit  >|^ 

per   centum,   are   thua   described,    tii.i   P* 

umblera   plain,   molded,  or   pressed,  "tst  ^ 

pimted."      Upon   the   langna^  of  tla* 

for 


pimted."      Upon   the   langna^  of  thi"' 
Ipiion  just  quoted  it  woiud  •eem  too  w 
cavil,  tRat  cut  or  pu«ted  tamblwa,  e**'f    I 
Howard  !■• 
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be  plu«d  in  the  Mine  duw  with  those  that  are 
•numerated  a?  "plain,  molded,  or  presBed," 
but  arc  careful  Ij  contradiHtiuguiabed  from 
these  last  denoniinationB.  Cut  or  punted  tum- 
blers, thereiore,  even  if  these  two  terms  could 
Ira  understood  as  having  different  significations 
and  were  not  applicable  merely  to  different  de- 
l^ees  of  cutting  or  grinding,  do  not  fall  under 
19*]  the  lower  rate  of  duty — but  all  *cut  tum- 
blers, no  matter  in  what  part,  in  what  figures, 
or  to  wliat  extent  they  are  cut,  and  all  puated 
tumblers,  were  by  the  Act  of  Congress  of  July 
30th,  1846,  subject  to  a  duty  of  40  per  cent. 
upon  the  proper  construction  of  the  language 
of  the  statute.  An  effort  has  been  made  to 
control  this  language,  by  introducing  the  opin- 
ions of  certain  deiHers  in  glass,  and  of  other 
persons  in  the  City  of  New  Vork,  to  show  that 
tumblers,  the  entire  bottom  of  which  are 
ground  or  smoothed  by  the  glass  cutter,  and 
tumblers  the  sides  of  which  are  wrought  and 
ornamented  by  the  same  means,  are  not  con- 
sidered as  cut,  but  are  held  to  be  the  first  plain, 
and  the  second  engraved  tumblers.  The  sum  of 
the  argument  thus  attempted,  when  tested  by 
common  sense,  amounts  to  this;  That  the 
process  of  grinding  or  cutting,  when  applied  to 
the  entire  surface  of  the  bottom  of  tumblers, 
or  to  the  ornamenting  of  their  aides,  although 
it  be  the  identical  process  and  the  only  one 
t^  which  cut  glass  is  manufactured,  in  not  cut- 
ting, but  something  less;  and  that  the  manu- 
facturing of  cut  glass,  means  something  else  or 
beyond  the  only  process  by  which  cut  glass  is 
arer  made.  The  integrity  or  indeed  the  intelli- 
gibility of  this  argument,  this  court  are  unable  [ 
to  perceive.  It  cannot  be  sustained  in  apposi- 
tion to  the  language  of  the  statute,  in  viola- 
tion of  consistency,  and  against  the  weight  of 
lestimony  in  the  cause,  upon  mere  arbitrary 
aod  unfounded  assumption,  or  upon  opinion  en- 
tertained within  a  limited  theater,  and  this  by 
persons  whose  interests  are  involved  in  and 
would  be  advanced  by  that  assumption.  The 
weakness  of  this  assumption  is  further  exposed 
by  recurrence  to  facts  stated  by  manufacturers 
and  found  in  the  record,  in  strict  conformity 
vith  which,  the  distinction  made  in  the  statute 
■jipears  to  have  been  taken. 

Thns  it  is  proved,  that  tumblers  are  manu- 
tsetnred  either  entirely  by  the  glass-blower,  or 
in  part  by  the  glass-blower,  and  in  part  by  the 
ntter  or  grinder;  and  that  glass  blowing  and 
glasa  cutting  are  distinct  and  separate  trades 
Ud  processes  of  manufacture.  It  is  further 
•bown,  in  proof,  that  the  bottoms  of  tumblers 
manufactured  entirely  by  the  g)aas-blower,  are 
nagb  in  the  center,  being  there  broken  off 
from  the  punt  or  stick  in  which  they  are  made; 
tkat  after  their  completion  as  far  as  can  be  by 
tba  glass-blower,  they  pass  into  the  bands  of 
tbs  cutter  or  grinder,  by  whom  the  center  of 
the  bottom  is  cut  or  smoothed,  and  that  the 
imeesa  of  thus  cutting  or  smoothin);  the  center 
ef  the  bottoms  of  these  tumblers,  is  called 
"Bunting."  Again  it  is  in  proof,  that  the  tum- 
UsiB,  as  made  by  the  glasa  blower,  are  fre- 
funtly  passed  to  the  cutter  or  grinder,  by 
irinm  the  entire  surface  of  the  bottom  is  cut 
«  cmoothed;  and  it  is  the  tumbler,  thus  cut 
sad  finished  by  the  glass-cutter,  that  is  said  to 
!•■]  be  known  in  the  trade  in  'New  York  as 
the  plain  tumbler,"  or  as  the  "plain,  smoothed- 


bottomed  tumbler."  It  is  also  proved,  that  the 
cutting  and  smoothing  the  bottom  of  the  tum- 
bler is  effected  by  the  identical  process  which 
is  applied  in  punting,  the  only  difference  con- 
sisting in  the  fact,  that  in  the  former  operation 
it  extends  to  the  entire  surface,  instead  of  be- 
ing limited  to  the  point  at  which  the  tumbler 
was  separated  from  the  punt  or  stick.  "Cut 
or  punted  tumblers  are  expressly  distinguished 
in  the  statute  from  glass  tumblers,  plain,  mold- 
ed, or  pressed."  Punted  tumblers,  it  is  clearly 
shown  by  the  facta  certified,  are  made  by  the 
operation  of  cutting  or  grinding  the  center  of 
the  bottom;  the  amoothing  of  the  entire  bot- 
toms of  tumblers  is  merely  the  application  of 
the  same  process  to  a  greater  extent;  bow  this 
extended  application  can  cause  those  tumblers 
subjected  to  it  to  be  considered  less  as  cut 
glass,  than  if  they  were  merely  punted,  or  cut 
at  a  small  point  of  the  bottom,  preaents  a  prob- 
lem not  easy  of  solution.  Could  these  tum- 
blers, with  the  entire  bottom  or  sides  cut  or 
ground,  be,  with  any  propriety  of  language, 
denominated  "plain  tumblers,"  or  "plain, 
smoothed- bottomed  tumblers,"  they  still  are 
not  the  leas  "plain  tumblers,"  or  "plain, 
smoothed-bottom  tumblers,"  or  "plain  tumblers 
with  flattened  bottoms,"  or  "engraved  tum- 
blers" so  constituted  by  the  operation  of  cut- 
ting or  grinding.  In  this  view  of  the  question 
certified,  it  is  the  opinion  of  this  court,  that 
glass  tumblers,  having  the  entire  surface  or 
bottom  smoothed  or  poliahed,  or  their  aides 
figured  or  ornamented  by  cutting  or  grinding, 
cume  regularly  within  the  operation  of  sched- 
ule B  of  the  Tariff  Act  of  July  30tb,  1S4S,  and 
are,  within  the  intent  and  meaning  of  that 
schedule,  subject  to  a  duty  of  40  per  centum  ad 
valorem,  as  glaas  cut;  and  we  order  it  to  be  so 
certified  to  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  New  York. 
Order. 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  on  the  point  or  question  on 
which  the  judges  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  Act 
of  Congress  in  sucb  case  made  and  provided, 
and  was  argued  by  counsel;  on  consideraiiim 
whereof,  it  is  the  opinion  of  this  court,  that, 
according  to  the  true  construction  of  the  Act 
of  Congress  of  30tb  July,  1849.  entitled  "An 
Act  reducing  the  duty  on  imports,  and  for  other 
purposes,"  glass  tumblers,  the  bottoms  of  which 
have  been  smoothed  or  flattened  by  the  process 
of  cutting;  or  grinding,  and  glass  tumblers  which 
have  been  'engraved  on  the  sides  by  a  [*21 
similar  process,  should  be  charged  with  the 
duty  of  40  per  centum  ad  vnloreni,  under  sched- 
ule B  of  said  Act,  as  cut  glass.  Whereupon,  it 
is  now  here  ordered  and  adjudged  liy  this  court 
that  it  be  so  certified  to  the  said  Circuit  Court. 


FRANCIS  O.  J.  SMITH,  Appellant, 

JOSEPH  W.  CLARK,  et  al. 

Practice— docket  and  dismissal  of  cause 
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rate  of  the  clerl  ot  the  court  below,  upan  which 
the  motion  1b  founded,  muBt  Btate  the  Dimes  of 
the  parties  to  the  rnilt.  it  is  not  enough  to  BBf, 
Ju<<eph  W,  Clark  and  otheis.  The  DomeB  of  the 
"others"  ougbt  to  l>e  set  (ortb. 

AMOTION  waa  made  by  Mr.  Woodbury  to 
docket  and  dismisa  this  case  under  the  43d 
rule  ol  this  court.  The  cnee  purpoided  to  be 
an  appeal  from  the  Circuit  Court  of  the  United 
mates  for  the  District  of  Massechi^etts.  The 
i-crtificate  of  the  clerk  of  the  Circdic  Court  is 
set  forth  in  the  order  passed  by  this  court,  and 
to  be  found  «t  the  end  of  this  report.  It  is, 
therefore,  unneceasarj'  to  repeat  it. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court; 

A  motion  liaa  been  made  to  docket  and  dis- 
miss this  case,  under  the  43d  rule  of  this  court. 

The  certiGcate  of  the  clerk  states,  that,  in  the 
Circuit  Court  of  Massachusetts,  in  a  cause  de- 
pending in  that  court,  in  which  Francis  O.  J. 
Smith  was  complainant  in  equity,  and  Joseph 
W.  Clark  and  others  were  respondents,  a  final 
decree  in  that  court  was  made  on  the  17th  of 
October,  1S50,  in  favor  of  the  said  Joseph  W. 
Clark  and  others,  respondents,  from  which  the 
eaid  Francis  0.  J.  Smith  appealed  on  the  same 
day;  and  on  the  30th  of  October  filed  his  ap- 
peal bond  with  sureties,  whereby  execution  on 
the  decree  was  suspended. 

The  certificate  conforms  io  the  rule  in  all  re- 
spects but  one,  and  that  is  in  the  statement  of 
the  parties.  The  respondents  are  stated  to  be 
Joseph  W.  Clark  and  others,  from 'which,  as 
well  as  from  the  atatement  in  the  motion,  it  ap- 
pears that  there  were  other  respondent  parties 
to  the  suit,  who  are  not  named  in  tlie  certifl- 

The  43d  rule  provides,  that  where  the  party 
against  whom  a  judgment  or  decree  is  rendered, 
fails  to  file  the  record  and  docket  the  case  with- 
in the  time  limited  by  the  rule,  the  other  party 
2a*}  may  'docket  the  case  and  file  a  copy  of 
the  record  with  the  clerk,  in  which  case  it  shall 
stand  for  argument  at  the  term;  or  he  may,  at 
his  election,  have  the  case  docketed  and  dis- 
missed upon  producing  a  certificate  from  the 
clerk  stating  the  cause,  and  certifying  that 
such  a  writ  of  error  or  appeal  had  been  duly 
sued  out  and  alio  wed. 

Now,  where  the  unsucccasful  party  brings  a 
writ  of  error,  all  the  partly  to  it  must  be 
named  in  the  writ;  and  the  name  of  one  or 
more  of  them  "and  others"  is  not  a  sullicient 
description  lu  bring  those  not  named  before  the 
court.  It  was  so  decided  in  Deneale  et  at.  v. 
Stump's  Executors,  8  Pet.  S26.  And  the  same 
principle  was  applied  to  a  writ  of  error  docket- 
ed under  the  43d  rule,  in  the  case  of  Uolyday  et 
ni.  V.  Batson  et  al.  4  How.  645.  And  the  reason 
for  requiring  al!  the  parties,  whose  intcreslR  are 
to  he  affected  by  the  judgment,  to  be  nnmed  in 
the  writ  of  error,  applies  with  equal  force  to 
the  case  of  an  appeal  from  a  decree. 

Where  the  party,  in  proceeding  under  the 
43d  rule,  elects  to  file  the  record  and  try  the 
cause,  the  record  must  certainly  \te  as  full  iind 
complete  as  the  one  which  would  be  reijuiied 
from  the  opposing  party.  It  must  name  all  i 
the  persons  which  the  writ  of  error  or  nppe.il  j 
in  intended  to  brins  before  the  court;  otherwise  j 
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there  could  be  no  judgment  or  decree  for  «r 
against  them- 

And  upon  the  same  ground,  the  same  thiig 
must  be  done  when  the  case  is  docketed  ii 
order  to  obtain  a  judgment  of  dismisaal.  The 
proceeding  is  in  the  nature  of  a  writ  of  emr 
or  appeal,  in  which  the  party,  in  whose  fanr 
the  judgment  or  decree  was  rendered,  is  altowtd 
to  bring  the  case  before  this  court,  in  order  tl 
prevent  unnecessary  delay.  And  all  the  partiu 
to  the  judgment  or  decree,  whose  interests  ut 
to  be  affected  by  docketing  and  diamiasing  tk 
suit,  are  regarded  as  in  court,  for  the  purpcM 
of  being  parties  to  the  judgment  of  dismiml. 
Nor  could  the  Circuit  Court  regularly  iaane  u 
execution  for  or  against  a  p^'rson  not  naiMj; 
as  it  would  not  appear  that  he  had  beta  i 
party  to  the  proceeding  here,  or  that  there  U 
been   a  judgment   of   dismissal   for   or  againit 

The  rule  of  which  we  are  speaking,  wm 
framed  upon  this  principle:  It  requires  tilt 
the  certificate  of  the  clerk  should  "state  Ik 
cause,"  and  this  Is  not  done  unless  the  parlin 
to  it  are  named. 

A  departure  from  the  rule  might  lead  to  ntj 
loose  practice,  and  perhaps  to  abuses.  WetUik 
it  more  safe  to  adhere  to  the  established  pnt 
tice  in  this  respect;  and  have  used  tlu)  K- 
casion  to  state  it  the  more  fully,  in  order  tkt 
the  members  of  the  bar  and  the  clerki  of  tit 
courts  may  in  future  avoid  mistake. 

The  motion  to  docket  and  diamial  il  tUi 
case  is  overruled. 

•Order.  I'M 

Francis  0.  J.  Smith,  Appellant,  T.  Josffk  W. 
Clark  et  aL 

Mr.  Woodbnry,  having  filed  uid  read  tk  tal- 
lowing certilicate,  viz.: 

"United  States  of  America,)^ 
Massachusetts  District,   J 

1,  Isaac  0.  Barnes,  Clerk  of  the  Ormt 
Court  of  the  United  States  for  the  First  Qrtiil 
and  District  of  Massachusetts,  do  herebj  *■ 
tify,  that  in  a  certain  cause  pending  ii  *■■' 
court,  wherein  Francis  0.  J.  Smith  ww  w* 
plainant,  in  equity,  and  Joseph  W.  Clark  H  ^ 
were  respondents,  a  final  decree  in  said  (•*' 
was  made  by  the  court  on  the  seventetnlk  iij 
ot  October,  A.  D.  1850,  in  favor  of  the  mH 
Joseph  W.  Clark  et  al.,  respondents,  u  •'«•" 
said:  whereupon  an  appeal  was  prayed  bj  * 
said  Francis  O.  J.  Smith,  compiainant,  u  •*«■ 
said,  on  the  said  seventeenth  day  of  Oct9b«. 
A.  D.  1850,  and,  on  the  thirtieth  day  of  ■■ 
October,  A.  D.  1860,  the  said  Francis  0^ 
Smith,  complainant,  as  aforesaid,  filed  si*" 
with  sureties  in  the  sum  of  one  thousand  Wj 
lars.  And  thereupon  the  execution  of  li«  *■ 
final  decree  was  suspetided,  and  the  nid  •T 
peal  has  opi'rated  as  a  supersedeas  in  sulc*"- 
"In  testimony  whereof.  I  hart  hf*" 
unto  set  my  hand  and  affiitd  ^ 
seal  of  the' said  Circuit  CmA  ■• 

[Seal.]  Huston,  this  thirtieth  day  of  I^ 
cemher,  A.  D.  18.)1.  and  the  WT 
penrtenec  of  the  Cnited  SUl" " 


'  here  moved  the  court  to  dock.'t  w^  ]Jf 
s  this  appeal  under  the  49d  rule  et  ** 
rt;  on  consideration  whereof,  it  latheyj 
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on  of  tbia  eonrt  tbftt  the  titling  of  the 
be  certificftte  i«  too  vague  and  unc 
MiereupoD  it  is  now  here  ordered  by  the  court, 
lut  the  said  motion  be,  and  the  aaine  is  here- 
tj  overruled. 


B4*)     "JOSEPH    P.    THREDGILL.    Adminia- 
tr«t0T  of  Archibald  Goodloe,  Deceaaed,  Ap- 


JOHN  M.  PINTARD. 


Where  a  settler  upon  tlie  public  lauds  bad  a  pre- 
•mptloQ  right  to  tbeiD  and  sold  tbem  to  a  person 
irho  aEaln  sold  them  to  a  third  part;,  tbe  ailglnal 


Id  cbaucerr,  DotwIthstandiDg  the  y 
t  pre-emption  law. 


THIS  was  AD  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ar- 
kanaaa,  sitting  as  a  court  of  equity. 

On  the  12th  of  April,  1814,  Congress  passed 
ui  Act  (3  Stat,  at  Large,  p.  122,  sec.  6),  giving 
>  risht  of  pre-emption  to  settlers  upon  certain 
putiona  of  tbe  public  lands,  under  certain  con- 
aitions,  one  of  which  waa,  that  tbe  Indian  title 
should  have  been  extinguished. 

A  person,  by  tbe  name  of  Jane  Hatthera, 
claimed  a  right  of  pre-emption,  under  this  act, 
to  the  southeast  quarter  of  section  one,  town- 
ahip  eighteen  south,  range  one  west,  contain- 
ing 16S^  acres,  l^g  aoutb  of  the  Arkonso* 
River. 

On  the  24th  of  Auguat,  1818.  the  Indian  title 
to  this  country  became  extinguished  by  tbe 
ratification  of  a  Treaty  concluded  with  the 
Qoapaw  Indians. 

Jane  Mattbers  assigned  her  pre-emption  right 
to  Thomaa  T.  Tunatall,  but  at  what  tim«  the 
record  did  not  ahow. 

In  1833,  a&  agreement  was  made  for  the  sale 
of  this  land,  between  Tunstall  and  J.  M.  Pin- 
tard,  which  was  not  formally  concluded  until 
tbe  ensuing  year;  but  Pintard,  with  his  family, 
■uoved  upon  the  laud  in  the  autumn  of  1833, 
Utd  hod  aeveral  alavea  engaged  in  clearing  the 
land,  making  fences,  etc. 

On  the  1st  of  April,  1834,  Tunatalt  executed 
&  deed  for  the  land  to  Pintard.  for  the  consid- 
Kmtion  of  one  thousand  five  hundred  dollars, 
eaah,  and  covenanted  to  convey  the  legal  title 
%M  ooon  OS  a  patent  should  issue  for  it. 

On  the  19tb  of  June,  1834,  Congress  passed 
UI  Act  (4  Stat,  at  Large,  678),  declaring,  "That 
awvtj  settler  or  occupant  of  tbe  public  lands, 
prior  to  the  passage  of  this  Act,  who  is  now  in 
pouession  and  cultivated  any  part  thereof,  in 
Ue  year  1833,"  was  entitled  to  a  pre-emption. 
On  the  24th  of  July,  1B34,  a  pre-emption 
H|^t  and  certificate  of  purchase  wan  granted 
■ad  iasued  to  Tunstall,  for  the  quarter  section 
Which  be  claimed  under  Jane  Mattbers,  under 
Um  Pre-emption  Act  of  181<l,  by  the  land  of- 
floera  at  Little  Rock. 

On  the  23d  of  March,  1835,  Pintard  sold  tbe 
quarter  section  which  be  had  purchased  from 


Tunstall,  together  with  part  of  an  adjacent 
quarter  section,  which  he  had  acquired  in  an- 
other way,  'making  two  hundred  acres  iu  [*2:i 
all,  to  William  Rhodes,  for  the  price  of  forty 
dollars  per  acre;  binding  himself  to  convey  the 
same  by  a  general  warranty  deed  as  soon  as 
the  patents  could  be  procured.  Rhodes  ex* 
ecuted  two  promissory  notes  for  $4,000  each, 
the  first  due  and  payable  on  the  Ist  of  March, 
1836,  and  tbe  second  due  on  Ist  of  March,  1837. 
Pintard  then  delivered  possession  of  tbe  land 
and   improvements,  to  Rhodes. 

On  the  13th  of  March,  1837,  Rhodes  sold  the 
land  which  he  had  obtained  from  Pintard,  to- 
gether with  some  other  land,  to  Archibald 
Goodloe,  the  appellant  in  the  present  case,  for 
sixty-Gve  dollars  per  acre,  being  estimated  to 
contain  four  hundred  and  fifty  acres,  when  ac- 
curately surveyed.  Five  thousand  seven  bun* 
dred  dollars  was  to  he  paid  in  hand,  and  the 
balance  was  to  be  paid  in  sixty  days,  except 
the  amount  yet  remaining  unpaid  by  Rhodes 
for  tbe  purchase  of  said  land,  which  was  to  be 
paid  as  soon  as  the  title  with  general  warranty 
should  be  regularly  made  to  said  Goodloe. 

On  tbe  24tb  of  February,  1838,  the  Commis- 
sioner of  the  Land  OtGce  annulled  the  entry  bv 
Tunstall,  as  assignee  of  Jane  Matthers,  "inas- 
much as  the  tract  entered  was  not  the  property 
of  the  United  States  at  the  passage  of  the  Act 
under  which  the  claim  was  made,"  viz.:  the 
Act  of  12th  of  April,  1814.  He  therefore 
canceled  the  certificate,  and  directed  the 
Register  and  Receiver  at  Little  Rock,  to  refund 
the  money-  to  whoever  might  be  entitled  to  re- 
ceive the  same. 

On  the  28th  of  March,  1838,  Goodloe  paid  to 
Pintard  the  sum  of  8600,  which  was  credited  on 
the  back  of  the  note,  which  bad  become  due 
on  the  1st  of  March,  1S36,  given  by  Rhodes  to 
Pintard. 

On  the  22d  of  June,  1838,  Congress  passed 
another  pre-emption  law  (5  Stat,  at  Large, 
261),  by  which  every  settler  of  tbe  public 
lands,  being  tbe  head  of  a  family,  or  over 
twenty-five  years  of  age,  should  be  entitled  to 
a  pre-emption. 

On  tbe  16tb  of  February,  1839,  Goodloe 
proved  his  pre-emption  right  under  the  above 
law  entirely  for  his  own  benefit. 

On  the  31st  of  May,  1839,  Goodloe  paid  to 
Pintard  the  sum  of  (1,363,82,  which  was  cred- 
ited upon  the  same  note  given  by  Rhodes,  upon 
which  the  preceding  payment  was  credited. 

On  the  9tb  of  April,  1840,  Goodloe  obtained 
right,  and  on  tlie  3d  of  March, 
'aa  issued  to  him  by  tbe  United 


his  pre-emptio 
1841,  a  patent  « 
States. 

On  tbe  3d  of  March,  1843,  Congress  passed 
an  Act  (6  Stat,  at  l^rge,  603),  extending  to 
the  settlers  on  the  lands  south  of  the  Arkansas, 
the  game  privileges  which  were  granted  by  the 
Act  of  1814. 

In  March,  1842,  Pintard,  a  resident  of  the 
State  of  Mississippi,  *filed  hia  bill  in  the  ['26 
Circuit  Court  of  the  United  States,  tor  the  Dis- 
trict of  Arkansas,  against  Goodloe  and  Tun- 
stall, praying  for  a  decree  against  Goodloe  for 
tbe  ri^inainder  of  tbe  purchase  money  due  to 
him  upon  the  purchase  of  the  tracts  of  land, 
and  claiming  a  lien  thereon,  to  have  them  sub- 
jected to  sale  for  the  payment  of  said  money. 
I  It  is  not  necessary  to  notica  any  other  of  the 
ftll 
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proceedings  in  the  ease  ttian  Goodloe's  onawer, 
whicli  was  flled  in  December,  1842.  In  it  hs 
resisted  tlie  claim  against  bim  priDcipally  on 
the  ground,  that  Pintard  never  had  any  good 
and  valuable  claim  or  title  to  the  land,  either 
in  law  or  equity;  and,  therefore,  Pintard  was 
not  entitled  to  demand  and  receive  the  con- 
sideration agreed  to  be  paid.  Goodloe  claimed 
that  he  himself  held  the  legal  title  derived 
directly  from  the  United  Statea. 

In  April,  1845,  the  cause  came  on  for  bearing 
upon  bill,  exhibits,  answers,  issues,  and  evi- 
dence, and  was  argued;  and  in  April,  1847,  a 
decree  was  passed,  that  Goodloe  should  pay  to 
Pintard  the  sum  of  ten  thousand  five  hundred 
and  fifty-two  dollars,  together  with  ten  per 
cent,  interest  from  the  rendition  of  the  decree 
till  paid;  that  the  two  pieces  of  land  mentioned 
in  tne  proceedings  should  be  charged  with  the 
payment;  and  that  in  default  of  payment  by 
the  1st  of  November,  ensuing,  the  land  should 
be  sold,  etc.,  etc. 

Prom   this  decree  Qoodloe  appealed  to   this 

It  was  argued  by  Mr.  Lawrence,  and  there 
was  also  a  brief  filed  by  Mr.  Horeliead,  for  the 
appellant,  and  by  Mr.  Crittenden,  for  the  ap- 
pellee, on  whose  side  a  brief  was  also  filed  by 
.VtessTB.  H.  S.  Foote  and  Sebastian. 

The  counsel  for  the  appellant  contended  that 
the  decree  is  erroneous,  and  ought  to  be  re- 
versed. It  is  admitted,  in  ths  opinion  rendered, 
that  the  title  of  Pintard  was  invalid,  and  that 
Goodloe  might  have  obtained  a  rescission  of 
his  contract  on  this  ground;  but  as  he  perfect- 
ed his  title  by  obtainiDg  a  pre-emption  in  his 
own  name,  hU  act,  while  he  continued  in  pos- 
session, inured  to  the  benefit  of  Pintard,  who 
should  only  be  compelled  to  account  for  the 
amount  paid  for  the  better  title.  Ordinarily 
a  vendor  and  a  vendee,  and  those  claiming 
under  a  vendee,  stand  in  the  relation  of  land- 
lord and  tenant,  and  all  acts  of  the  vendee  in 
perfecting  his  title  inure  to  the  benefit  of  the 
vendor.  But  this,  from  the  nature  of  the  case, 
must  be  confined  to  such  acts  as  the  vendor 
might  himself  have  performed.  Tunstall  was  a 
trespasser  upon  the  public  lands,  going  on  In- 
dian territory  in  express  violation  of  law,  and 
had  no  right  which  could  be  transmitted  by 
him.  Kquity  cannot  enforce  a  contract  found- 
ed on  a  violation  of  law.  It  is  true  he  had  an 
improvement,  but  it  was  one  made  in  the  teeth 
of  a  law  of  Congreas;  and  if  it  was  unlawful 
for  him  to  make  the  improvement,  it  was  but  a 
27*]  continued  'violatmn  of  law  to  place  an- 
other man  upon  it.  Congress  afterwards,  it  is 
true,  granted  pre-emptions,  which,  if  he  had 
continued  on  the  land,  would  have  embraced 
his  case.  Bat  can  this  give  him  any  equity! 
It  is  well  settled,  by  the  practice  of  the  de- 
partment, under  the  sanction  of  the  opinion  of 
the  Attorney -General,  that  if  a  man  trespasses 
by  settling  on  the  public  lond,  and  afterwards 
places  a  tenant  on  the  land,  that  the  tenant  ia 
ontitled  to  a  pre-emption  in  his  own  name,  and 
not  the  landlord.  That  is  where  there  is  an 
express  and  not  a  mere  quasi  tenancy,  aa  in 
this  case. 

Neither  Tunstall,  or  Pintard,  or  Rhodes, 
rould  have  obtained  a  pre-emption.  Goodloe 
alone  was  entitled,  in  hia  own  right,  by  virtue 
nf  his  own  cultivation  and  settlement,  and 
«7« 


Pintard  can  derive  no  beneflt  ft«ni  ft  eoBtr»Bt 
illegal  in  ita  inception,  and  which  eoidd  hM* 
been  perfected  by  no  act  of  his. 

But  if  this  view  of  the  subject  ia  wrong,  tki 
decree  is  radically  erroneous  in  several  partiei' 
laia.  Goodloe's  obligation  to  Rhodes  was  not 
to  pay  to  Pintard,  as  aeema  to  hare  been  h- 
sumed.  He  did  not  agree  to  stand  in  the  aluxi 
of  Rhodes.  Rhodes  promiseid  to  pay  in  one  aad 
two  years,  with  ten  per  cent,  interest.  Good' 
loe  bound  himself  to  pay  to  Rhodes  the  amooit 
due  to  Pintard,  when  the  legal  title  ahould  ba 
obtained.  The  giving  a  gross  sum  of  (10,5(2, 
including  the  ten  per  cent,  up  to  the  renditin 
of  the  decree,  with  an  accruing  int«reBt  of  ta 
per  cent,  upon  the  whole  simount,  make*  lit 
accruing  interest  about  twenty  per  cent.,  npM 
the  principal  due.  This  can  hardly  be  faulr 
construed  as  the  true  meaning  of  tne  eontnct 
between  Goodloe  and  Rhodes,  and  ia  audi  a 
compounding  of  interest  as  cannot  be  tolentel 
by  ft  coiui;  of  equity. 

The  amount,  however,  decreed  upm  tha  pil- 
ciples  estabtiahed  by  the  Circuit  Court,  ia  te 
too  much  by  at  least  one  thousand  dollan. 
The  number  of  acres  for  which  Qoodloe  ob- 
tained a  pre-emption  was  168,  and  the  eetit 
settled  the  quantity  in  fractional  seeticn  ni, 
at  II  acres,  making  179,  instead  of  ZOO,  whU 
they  were  estimat»l  to  contain.  Thia,  at  Ml 
per  acre,  would  make  $7,180;  adding  tea  fK 
cent,  interest  upon  the  two  installnenta  iito 
which  this  sum  was  to  be  divided,  and  the  af- 
gregate  sum,  at  the  rendition  of  the  daow, 
would  be  914,736. 

The  oredita  allowed  by  the  court  are  ■■  bl- 

March,  1S38   ffOOit 

Interest  at  10  per  cent,  to  date  of  de- 
cree       tOM 

May."  183!)  .-. VOm 

Interest  at  10  per  cent,  to  decree MtM 

VBUt 

•January.  1840 [•!»    MW 

Interest  at  10  per  cent 14M 

April,  1840 — expenses  of  procuring 
pre-emption     IMJt 

Interest  at  10  per  cent,  to  date  of  de- 
cree      «30J> 

Making  the  aggregate  amount  of  erects,  it- 
eluding  interest  at  10  per  cent.  $5,324.  TU> 
sum,  deducted  from  $14,736,  would  leave  W. 
412,  instead  of  S10,552,  decreed  by  the  cooit; 
so  that,  admitting  that  it  was  eorreet  to  se- 
gregate principal  and  interest,  and  t«  give  se- 
eming interest  upon  the  whole  sum,  the  deott 
is  for  too  much  by  more  than  $1,000. 

It  is  also  respectfully  contended,  that  ft  «M 
erronooua  to  decree  a  aale  of  the  fractioasi 
quarter  in  pei'tion  six,  without  obtaining  tht 
li'^'ul  title,  or  having  the  holder  of  it  befontl* 
cuurt,  so  that  the  puitha^^er  could  obt*iB  tt  If 
UowMd    II. 
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decretal  ordu-.     Pintard  alleges,  in  his  bill,  p.  cluuer  from  tke  mdividnal  wtm  made  the  llnt- 

8,  "That   Ben   Taylor,  of  Chicot  County,   Ar-  nientioiied  entry." 

Icansas,  holds  the  lenl  title  to  said  part  of  sec-        It  is  not  pretended  that  ^ntard  was  S"i'^y 

tion    six,   and   has   held   the    same    for    same  of  any   fraud,  or   that  Rhodes   was  K»i1ty   of 

years."    It  ia  hsrdly  necessary  to  urge,  that  it  any;  and,  if  there  was  fraudulent  conduct,  tliis 

was  erroneous  to  decree    a    sale  of  this  land,  court  will  be  obliged  to  attribute  it  to  Goodloe. 

without    first    obtaining  the   legal   title   from  Of  that  I  say  nothing,  because  the  case,  as  I 

Taylor.  vIfw  it,  does  not  demand  it. 

The   form   of   the   decree   is   also   erroneous,        The  principle  stated  by  this  court,  in  Gallo* 

and  in  violation  of  the  established  principles  of  way  v.  Finley,  12  Peters,  205  most  strongly  and 

squity  jurisprudence.     The  defendant,  Goodloe,  pointedly  applies:     "That  if  the  vendee  bays 

was  ordered  to  pay  a  gross  sum  of  money,  by  up  a  better  title  than  that  of  the  vendor,  and 

ft  named   day;   and   if  not  paid,   the  conimis-  the  vendor  ws«  guilty  of  no  fraud,  he  can  only 

lioner  named  in  the  decree  was  directed  to  sell  be   compelled   to   refund    to    the    vendee    the 

the  land,  make  a  conveyance,  deliver   posses-  amount   of  money   paid   for   the  better  title." 

lion,  etc.;  leaving  it  to  the  commissioner  to  as-  Searcy  v.  Kirkpatrick,  Cooke's  Tenn.  Rep.  211; 

:ertaiQ   whether  the  money  was   paid  or  ten-  Mitchell  t.  Barry,  4  Haywood's  Tenn.  Eep.  138; 

lered,  and  to  decide  accordingly.     Whether  the  vide  Morgan's  Heirs  t.  Boone'e  Heirs,  4  Mon- 

tender  was  or  was  not  a  good  one,  or  whether  roe,    297.-  Both    the    cases    of    Galloway    and 

Lhe  payment  was  or  was  not  made,  was  left  to  Searcy,  above  cited,  must,  I  think,  be  regarded 

the  adjudication  of  the  commissioner,  when  it  as  conclusive  upon  the  present.     There  is,  in- 

iras  the  province  of  the  court  to  decide  such  deed,  a  strong  analogy  between  the   three — a 

matters.    The  proffer  cbancer}  practice  on  this  similarity  not  often  found  to  exist,  with  this 

subject  !■  given  with  great  clearness  and  pre-  difference,  as  it  appears  to  me — that  in  the  one 

iieion  in  the  ease  of  Downing  v.  Palmateer,  1  at  bar  there  are  more  equitable  circumstances 

Uon.  66.  in     favor     of     the     vendor,     and     demanding 

The  counsel  for  the  appellee  contended  that  'the  interposition  of  a  court  of  equity,   [*30 

the  agreement  on  the  part  of  Goodloe,  to  pay  than  in  the  others. 

the  purchase  money  to  Pintard,  was  founded        In  the  ca«e  in  12  Peters,  this  court  further     ' 

Upon  a  valuable  consideration,  and  necessarily  declare,  that,  "in  reforming  the  contract,  equity 

inured  to  the  benefit  of  the   latter,  aod   upon  treats  the  purchaser  as  a  trustee  for  the  ven- 

vhieh  he  might  seek  a  remedy,  although  the  dor,   because  he   holds   under   the   latter;   and 

sontraet    waa    between    Rhodes    and    Goodloe  acts  done  to  perfect  tbe  title  by  the  former, 

slone.     Piggott   v.   Thompson,  3  Bos.  &,  Pull,  when  in  possession  of  the  land,  inure  to  the 

149;  Cbitty  on  Contracts,  6  Ed.  63;  Marching-  benefit  of  him  under  whom  the  possession  was 

ton  V.  Vernon,  1  Bos.  &,  Pull.  101    in    notes;  obtained,    and   through    whom   the    knowledge 

Uartyn  v.  Hinde,  Cowp.  437;  Dutton  v.  Poole,  that  a  defect  in  the  title  existed,  waa  deriv^. 

t  Levina,  210;   1  Ventris,  318.  The  vendor  and  vendee  stand  in  the  relation  of 

Sft*]     *A   pre-emption    right    Is    property,    so  landlord   and   tenant;   the   vendee   cannot   dia- 

regarded  by  the  government  and  the  community  avow  the  vendor's  title."    Willison  v.  Watkiaa, 

»t  large.     In  Arkansas,  "all  improvements  on  3  Peters,  45;   Connelly's  Heirs  v.  Chiles.  2  A. 

ths  public  Unds  of  the  United  States  are  sub-  K.  Marshall's  Hep.  242;  Wilson  v.  Smith,  5  Yer-    ' 

jeet  to  execution."    Rev.  Stat.  p.  377.  ger's  Rep.  398;  Blight's  Lessee  v.  Rochester,  T 

To  call  a  seller  upon  the  public  lands  a  "tres-  Wheaton,  647.     The  vendor  will  be  obliged  to 

passer,"  is  an   outrage  upon   a   policy   of   the  make    an   abatement   in   tbe    purchase   money 

■aremment  which   has  been   steadily   pursued  equal  to  what  it  cost  to  clear  the  title.    Officer 

for  more  than  twenty-flve  years.  v.   Murphy,  8  Yerger,  602;    Meadows  v.  Hop- 

The  great  point,  to  which  the  others  are  sub-  l^ins,   1   Meigs,   Tenn.  Rep.    181;    Marshall    t. 

eidinate  is,  that  Ooodloe  obtained  the  posses-  Craig,   1   Bibb,   396.     No    court    will    allow    a 

Am  of  both  parcels  of  land  through  Pintard,  vendee  to  pry  into  and  discover  defects  in  his 

•ad  bj  a  reoognltion  of  his  title.    By  means  of  own  title,  with  a  view  to  purchase  an  outstand- 

tliat  possession,  Goodloe  waa  enabled  to  obtain  ing  claim,  to  tbe  prejudice  of  the  vendor.    Be 

a  pre-emption  to  the  principal  tract,  and  which  may  perfect  his  title,  it  is   true,  but  then  it 

h  could  not  have  obtained  If  Pintard  bad  not  must  inure  to  the  benefit  of  the  vendor;   and 

sold  to  Rhodes,  and  Rhodes  to  Goodloe.     The  all  the  vendee  can  conscientiously   demand  is 

fsct  is  admitted  in  his  answer;  and  indeed  it  the  cost  and  expense  of  procuring  the  better 

ii  perfectly  manifest  that,  if  Pintard  had  re-  title.     In  this  case  it  b  allowed  to  Goodloe— 

Mined  in  possession,  he  could  and  would  hava  ni°«  hundred  dollars,  all  he  asks;  and  which  is 

dialed   any   defect   in  hie  title,  by  availing  certainly  a  very  liberal  allowance,  but  of  which 

Uaiself  of  some  confirmatory  Act  of  Congress,  ^']^^J^  »'<^"  not  complain.         

«o(  the  Uter  pre-emption  Acts,  that  is,  of        Thi»  very  case  furnishes  a  stnkmg  and  foret- 

1S34  or  1S38  ble  illustration  of  the  soundness  and  justice  of 

It  waa  not' competent,  therefore,  for  Goodloe  the   doctrine    thus    laid    down   by   this    court, 

to  disavow  the  tiUe  of  Pintard,  because  they  "°'"*'°*'  .^Y°"/t  ^"'^'"^'  "^J"""^  '  .t'«^  *" 

Sr  'U""  "'^'TJf.   Wlord  and  tenant.  ',Z''^^i:^X^L'V:^'':^^r.^lj''^Xl. 

Tbe   puTch«e    of   Goodloe    from    Rhodes    was  ,3^  per  acr;,  or  more  than  ten  thousand  dol 

■^.  ""J^^.l'""  "^  ^'"!l''   ^l^^-     ^''*  P""  l"rs;*and  if  he  can  escape  the  payment  of  the 

M^m  of  IS14  was  ordered  to  be  canceled  on  purchase  money  due  from  Rhodes  to  Pintard. 

Iha  28ti  Fsbruary,  1838,  while  Goodloe  was  in  and   which   was   assumed  by   Goodloe.  he  wUI 

MMeMkm;   and  it  ia  worth  while  to  observe  pocket  the  last -men  tinned  sura,  and  obtain  th< 

ktl  one  of  tbB  reasons  for  allowing  him   to  rich  fruits  of  Pintard's  two  years'  labor  on  \h. 

mtar  the  tract  he  did,  under  the  Act  of  183S,  land  for  nothinKi    Can  this  be  tolerated?    Cn^. 

PM,  that  he  aUeged  "himself  to  be  the  pur-  it  be  thought  off    In  Vfm\ocV.-9.^a.T&^,  4\a\. 
IS  Ih  ad.  %i« 
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ictl's  lUp.  274,  it  was  said,  "that  a  tenant  can- 
not denj  the  title  of  hid  landlord;  nor  can  a 
person  who  enters  upon  land,  in  virtue  of  an 
executory  contract  of  purchase,  deny  the  right 
of  him  under  whom  he  enters;  for  he  is  quasi 
a  tenant,  hoidtn;;  only  in  virtue  of  hia  vpndor'a 
title,  and  by  his  |)ermi3sion. 

Vide  Turly  y.  Itodgers,  1  Marsh.  245;  Logan 
V.  Steele's  Heirs,  7  Monroe,  104;  Tevis's  Rep's, 
V.  RicliardBon's  Heirs,  lb.  SG9;  Fowler  y.  Ctb' 
vens,  3  J.  J.  Marsh.  430. 

Goodloe  never  placed  himsplt  in  a  situatioii 
SI']  to  contest  the  'title  of  I'intard,  If,  upon 
the  discovery  of  the  defect  in  the  title  of  the 
latter;  if,  upon  the  cancellation  of  the  pre- 
emption oertifioate  under  the  Act  of  1814, 
Goodloe  had  surrendered  the  land  to  Pintard, 
bona  fide,  he  might,  perhaps,  hare  purchased  a 
better  title,  and  arrayed  it  in  hostility  to  that 
of  Pintard,  and  resisted  the  relief  prayed  for 
in  the  bill.  This  be  did  not  do.  He  continued 
in  possession;  bought  up  a  better  title  while  in 
possession;  nor  is  there  any  proof  that  he  ever 
disavowed  the  title  of  Pintard,  until  the  filing 
of  his  answer.    3  Marshall's  Rep.  287. 

The  case  of  Wilson  v.  Wetlierby,  I  Nott  4. 
McCord's  Kep.  373,  fully  sustains  this  doctrine, 
and  with  regard  to  which  this  court,  in  Willi- 
son  v.  Watkins,  7  Wheat.  63,  said:  'In  the 
case  of  Nott  &.  McCord,  374,  the  court  decide, 
that  where  a  defendant  enters  under  a  plain- 
tilT  he  shall  not  dispute  his  title  while  he  re- 
mains in  possession,  and  that  he  must  first  give 
up  his  possession,  and  bring  his  suit  to  try 
titles.  To  the  correctness  of  this  principle  we 
yield  our  assent,  not  as  one  professing  to  be 
peculiar  to  Boiith  Carolina,  but  as  a  rule  of 
common  law  applicable  to  the  cases  of  fiduci- 
ary possession  before  notice."  lb.  54,  56,  68. 
(JoiHlloe,  by  holding  the  possession,  and 
proving  up  a  pre-emption  in  his  own  name,  pre- 
vented I'intard  from  complying  with  his  eovc' 
nant  as  to  making  title;  and  such  being  the 
fact,  the  fomiliar  ;iiicl  well  settled  principle  ap- 
plies, that  if  the  obligee  shall  do  any  act  to 
obstrnct  or  prevent  the  obligor  from  perform- 
ing his  part  of  the  contract,  the  obligor  is 
thereby  discharged  from  its  performnnce;  or, 
to  speak  more  properly,  the  contract,  as  far  as 
he  is  concerned,  is  in  legal  contemplation  actu- 
ally performed,  and  sulhorizes  liim  to  demand 
performance  at  the  hands  of  the  other  party. 
Bac.  Abr.  tit.  "Conditions,"  Q.  3;  3  Com.  Dig. 
tit.  "Condition,"  L.  0;  Co.  Lit.  207;  Powell  on 
Contract  417,  418,  419;  Pothier  on  Obli- 
gations, 127.  In  the  case  of  MarshRl]  v. 
Craig,  1  Bibb's  Rep.  305,  which  in  many  of  Its 
features  was  anulii;;nus  to  Ihe  present .  it  was' 
laid  down  as  a  correct  prini'iple.  abundantly  i 
established  by  authority,  "that  wherever  a  man 
by  doing  a  previous  act  would  acquire  a  right,  1 
if,  owing  to  the  conduct  of  the  other  party,  he 
is  prevented  from  doing  it,  he  acfiuires  the 
right  as  completely  as  if  it  had  been  actually 
done,"  See  the  case,  from  page  379  '  — 
^ind  authorities  ci ted- 
In  the  cases  of  Majors  v.  Hickman,  2  Bibb, 
iU,  and  Carrell  v.  Collins,  Id.  429,  it  is  de- 
I'ided  that  he  who  prevents  the  performance  ol 
-.1  condition  cannot  avail  hiin.qelf  of  the  noa- 
iiertormance.  3  Com.  Dig.  I'umlition.  1...  7; 
liorden  v.  Borden,  fi  Mass.  HI;  Clendciiiieu  t. 
SStt 


Paulsel,  3  UJssout 
Id.  233. 

•"If  a  purchBB 
tabes  possession  uj 
wards  rejects  the 
possession."     2  St 

The  same  princi] 
venting  the  perfoi 
plieable  to  the  poi 
tional  quarter  of  i 
1  east,  because  Go 
of  Ben.  Taylor  fn 
tard  from  getting 
in  the  bond,  and  i 

however,  he  acknt 
expresses  his  Willi 
"never  did  refuse 
eleven  acres  of  thi 
to  Pintard  therefoi 
does  not  resist  pe 


Indeed,  from  the 
believing  and  assui 

obtained  the  legal 
O'Flynn,  employed 
cure  from  lunstal 
dated  June  1st,  If 
chased  a  tract  of  1 
same  he  purchased 
title  is  all  perfecl 
the  southwest  frai 
township  18,  range 
Taylor's  obligation 
line  known  to  the 
convey,  if  Tuna  tall 
...  I  have  thi 
Pintard  and  Tunsi 
lard,  as  an  order  f 
Col.  Taylor's  wife  ; 
will  see  Tunstall 
gation,  directed  to 
deed  acknowledged 
Sop  t  ember."  Vide 
Ihe  deposition  of  C 
Now,  O'Flynn  t 
was  procured  by  fa 
to  (ioodloe,  and  thi 
receipt  thereof,  ani 
See  O'Flynn'B  dep 
acknowledged  in  a 
ord,  dated  Novemfc 


r  No.  4.     As 


title,  was  willing 
vided  Goodloe  eoulc 
stall;  as  Guudloe  d 
md  as  at  the  tii 
inswer,  near  five  yi 
fdj;ed  his  liability 
even  hint  at  any  i 
declHi-e  that  he  ha< 
are  bound  to  conci 
said  he  could  proc 
procured,  or  that  h 
part  satisfactory  < 
entitling  Pintard 
If  he  could  not,  or 

undoubtedly  have  1 
fense  in  his  answc 
stances,  silence  is  ' 


TuMSiMlLL    T>   PlI4TAU>. 


1  his 

It  may  perbapB  be  B&id,  that  Taylor  ought 
to  have  been  made  a  party  to  the  bill.  In  the 
first  place,  I  beg  leave  to  remark,  that  he  was 
not  tnaterialty  interested  in  the  Butt(  if  he  had 
any  interest  at  all  it  was  only  nominal,  and  no 
baieAcial  purpose  could  have  been  effected  by 
DuUdjig  him  a  party.  He  was  ready  and  will- 
ing, SB  Goodloe  infonnB  ub,  to  convey;  and  in 
fact  no  decree  could  have  been  taken  a<;aiiiat 
himj  he  would  have  been  at  beat  but  a  pas- 
liv*  party;  and  as  he  could  do  nothing  neceg- 
tarj  to  tha  perfection  of  the  decree,  the  court 
mi  folly  warranted  in  proceeding  without  him. 
Joy  T.  Wirtz  et  al.  1  Wash.  C.  C.  Rep.  417 ;  Van 
Keimsdyk  v.  Kane,  1  Gallieon,  C.  C.  Rep.  371; 
Mallow  T.  Knde,  12  Wheat.  103;  Iloxie  t. 
Carr,  1  Sumner,  C.  C.  Rep.  173;  Wormley  t, 
Wormley,  8  Wheat.  461. 

But,  in  the  second  place,  it  ia  too  late  to 
make  the  objection,  in  this  court,  on  appeal. 
It  w«s  an  objection  not  taken  in  the  Circuit 
Oenrt,  either  by  demurrer,  plea,  or  answer; 
and  surely  the  appellant  cannot  be  allowed  to 
(urprise  the  appellee  with  it  now.  Want  of 
proper  parties  must  be  objected  to  by  demur- 
rw,  or  ple»,  or  answer,  and  cannot  be  urged  at 
tha  hearing.  Mitford's  £q.  PI.  146;  Milligan 
T.  Hilledge,  3  Cranch,  320. 

The  next  inquiry  ia  aa  to  the  lien  of  Pintard 
(or  the  unpaid  purchase  money.  The  lien  of  a 
TMidor  of  [and  against  it  is  peculiar  to  a  court 
of  equity,  and  can  be  enforced  only  in  that 
Hmrt.  It  exists  as  a  charge  or  incumbrance 
<n  the  land  against  the  vendee  and  his  heirs, 
■nd  other  privies  in  estate,  and  alao  against  all 
nbsequent  purchasers  with  notice  of  the  non- 
payment of  the  purchase  money.  It  is  wholly 
independent,  of  poasession  on  the  part  of  the 
na^r,  and  attaches  to  the  estate  as  a  trust 
tqnally,  whether  it  be  actually  conveyed  or 
ndy  contracted  to  be  conveyed.  2  Story's 
Equity,  402-467. 

"Where  a  vendor,"  saya  Sugden,  Vendors, 
VoL  n.  eh.  18,  pp.  182,  183,  "delivers  posaes- 
shm  of  an  estate  to  a  purchaaer  without  re- 
eairiiig  the  purchase  money,  equity,  whether 
the  esUte  be  or  be  not  conveyed,  and  although 
there  was  not  any  special  agreement  for  that 
pnrpoae,  and  whether  the  estate  be  freehold  or 
eopyhold,  gives  the  vendor  a  iien  on  the  land 
for  the  money."  And  he  cites,  as  sustaining 
theee  positions.  Chapman  v.  Tanner,  1  Vern. 
BS7j  Pollixfen  v.  Moore,  3  Atk.  272;  1  Bro. 
Ch.  Cases,  302,  424;  6  Ves.  Jr.  4S3;  Mackreth 
»,  gymmons,  IS  Vea.  Jr.  329;  Smith  v. 
«4"]  -ffibbard,  2  Dick,  730;  Charles  v.  An- 
drewa,  0  Mod.  152;  Topham  v.  Conatantine, 
Taml.  1S6;  Evans  v.  Tweedy,  1  Beav.  65; 
^nnter  ▼.  Lord  Anson,  3  Russ.  48S. 

"So,  on  the  other  hand,"  says  he.  "if  the 
r  euinot  make  a  title,  and  the  purchi 


1  Atk.  1;  S  You.  &  Jerv.  493;  3  You.  &  Jerv. 
Ms.  Tfan*  proving  that  the  lien  does  not  ariae 
■or  depend  upon  perfect  title.  The  term  "cs- 
hW*  u  used,  which  "imports,"  saya  Coke, 
fkt  interest  which  a  man  hna  in  lands." 
lit.  S4S,  a;  4  Com.  Dig.  Estates.  A,  1. 

Aoeording   to   the    late   Judge    Story, 
nXb  ed. 


principle  upon  which  courts  of  equity  hav 
proceeded  in  establishing  the  lien  in  the  nalure 

of  a  trust  is,  that  a  person  having  gotten  tha 
estate  of  another,  ought  not  in  coo  science,  as 
between  them,  to  be  allowed  to  keep  it,  and 
not  to  pay  the  consideration  money.  A  third 
person,  having  full  knowledge  that  the  estate 
has  been  ao  obtained,  ought  not  to  he  permit- 
ted to  keep  it  without  making  such  payment, 
for  it  attaches  to  him  also,  as  matter  of  con- 
science and  duty."    2  Story'a  Equity,  465. 

Did  not  Goodloe  get  the  land  through  Pin- 
tard, and  with  full  notice  that  the  purchaae 
money  waa  unpaidT  Nay,  did  he  not  ensage 
to  pay  that  purchase  money  himself!  As  long 
as  he  held  the  possession  of  the  land  thus  ac- 
quired, could  he  resist  this  lien!  It  must  cer- 
tainly be  manifest  that  he  could  not.  The 
proposition  is  clear,  that  Pintard  has  a  lien 
upon  the  land  derived  by  Goodloe,  through  him, 
which  the  Circuit  Court  properly  recognized 
and  enforced. 

These  are  the  principle  points  in  this  case, 
and  upon  a  careful  investigation  of  them,  I 
think  it  is  obvious  that  the  decree  must  be  af- 
firmed; first,  on  the  law  of  the  case,  and,  sec- 
oBd,  upon  the  principles  of  common  honesty, 
which  exist  among  men,  and  which  courts  of 
equity  will  always  enforce.  I  beg  the  indul- 
gence of  the  court  to  allude  to  a  few  matters 
of  minor  importance. 

1.  It  is  insisted  in  the  answer,  that  the 
dwelling-house  of  Pintard  was  upon  section 
six,  and  that  he  waa  not  entitled  to  a.  pre-emp- 
tion under  the  Act  of  1834.  To  this  I  reply, 
that  whether  he  was  or  was  not  entitled  to  a 
pre-emption  under  that  Act,  is  not  material  to 
the  support  of  his  right  to  relief.  But  in  fact, 
he  was  BO  entitled.  The  dwelling-house  which 
was  there  when  Pintard  purchased  of  Tunatall, 
in  the  spring  of  1833,  was  probably  situated  on 
or  near  the  meridian  line  which  divides  aeution 
six  and  section  one;  but  the  proof  ia  clear  that 
all  the  other  buildings,  improvements,  and 
cultivation,  were  upon  the  southeast  quarter 
of  section  one,  or  the  large  tr^ict,  and  to  which 
Goodloe  subsequently  proved  up  a  pre-emption 
and  obtained  *the  legal  title  in  his  own  ['35 
name,  Pintard  waa  a  settler,  or  occupant  of 
that  tract  within  the  meaning  of  the  Act  of 
1834  (vide  Instructions  and  Opinions,  2d  Vol. 
p.  5S»,  No.  535;  p.  597,  No.  543),  and  as  such 
moat  unquestionably  entitled  to  a  pre-emption. 

2.  Goodloe  insists  that  section  six,  sold  to 
Rhodes  by  Pintard,  and  by  Rhodes  to  himself, 
there  was  not  enough  embraced  in  the  bond  of 
lienjamin  Taylor  to  make,  with  the  other  tract, 
two  hundred  acres;  and  that,  upon  ascertain- 
ing the  boundaries  and  lines  apecificd  in  said 
bond,  it  was  found  that  it  did  not  contain  more 
than  eleven  acres.  How  it  was  ascertained  he 
does  not  state;  and  we  only  have  hia  own  as- 
sertion, without  proof,  that  there  waa  but 
eleven  acres.  From  the  proof  (see  deposition 
of  Booth),  it  appears  that  the  portion  of  land, 
thus  described  by  boundaries  in  said  bond, 
must  have  amounted  to  more  than  eleven 
aerea.  The  court,  however,  in  the  decree,  as- 
sume that  to  be  the  (quantity;  and  of  this 
Pintard  does  not  complara.  and  surely  Goodloe 
cannot  be  permitted  to  do  so.  That  there  were 
not  two  hundred  acres  in  the  whole,  could  be 
no  ground  for  a  rescission  of  the  coaUti^v.  \l 
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floodloe  were  complainaDt,  nor  eui  it  furnish 
■ny  defense  to  a  specific  performance  when  he 

is  defendant.  He  obtained  what  he  principal- 
ly desired — obtained  the  dwelling-house  and  all 
the  other  buildings,  all  the  cleared  lands,  and 
alt  tlie  improvements;  he  obtained  the  princi- 
pal object  of  his  purchase ;  and,  as  there  was 
no  fraudulent  misrepresentation  or  conceal- 
ment on  the  part  of  Pintard,  the  case  is  •  prop- 
er one  for  abatement  in  the  amount  of  the 
Surchase  money  to  the  extent  of  the  small  de- 
ciency.  This  is  well  settled  by  authority. 
Newland  on  Contracts,  ch.  12,  p.  2fil,  252;  2 
Atk.  371;  4  Bro.  C.  C.  404;  Drewe  v.  Crop,  B 
Ves.  308;  7  Ve«.  270;  fl  Ves.  li7S;  Calcraft  v. 
Roebuck,  1  Ves.  Jr.  221;  Dyor  t.  Uargrave,  10 
Ves.  605;  2  Story's  Equity,  8H;  1  Sugden  on 
Vendors,  61)6,  507,  508,  623,  52«. 

If  an  estate  be  sold  at  bo  much  per  acre,  and 
there  is  a  deBciency  in  the  number  conveyed, 
the  purchaser  will  be  entitled  to  a  compensa- 
tion, although  the  estate  was  estimated  at  that 
number  in  an  old  survey.  I  Sugden  on  Ven- 
dors, chap.  7,  sec.  3,  p.  625  to  536,  and  notes 
and  cases  therein  cited,  6th  Am.  Edit. 

Where  the  contract  rests  in  Qeri,  the  gener- 
al opinion  has  been,  that  the  purcliaser,  if  the 
quantity  be  considerably  less  tiisn  it  was  stat- 
ed, will  be  entitled  to  an  abatement,  although 
the  agreement  contains  the  words  more  or 
less,  or  by  estimation.  lb.  62(i;  Hill  v.  Buckley, 
17  Ves.  3U4;  1  Call.  313;  4  Maaon,  419. 

The  utmost  that  Goodloc  could  claim,  would 
be  an  abatement  for  the  deficiency.  Thii  the 
36*]  court  allowed  him;  or  what  amounts  to 
the  aame  thing,  charged  him  with  the  lUH  -^'^^  | 
acres,  and  the  eleven  acres  at  the  contract 
price.  Burely  he  will  be  obliged  to  resort  to 
some  other  ground  upon  which  to  assail  the 
present  decree. 

2.  Goodloe  has  waived  his  right,  if  any  he 
ever  hsd,  to  object  to  Pintard's  title.  His  let- 
ters, after  having  proved  up  a  pre-emption  in 
his  own  name,  and  especially  the  payment 
made  by  him  *<•  I'intard  on  tlip  31st,  May,  | 
1R.3!).  of  Sl,3<i"  js  ,  amount  to  a  waiver.  The 
pre-emption  hn\in^  huva  )iru\eil  up  on  the  t5tli 
Februnry,  1839.  this  payment  was  made  more 
than  three  months  afterwards.  The  Ictti-rs  al- 
luded to,  beginning  in  January,  1840,  and  end- 
ing in  October.  1M41,  enibrave  a  period  of  near 
two  years;  and  when  that  payment  and  these 
provisions  to  pay  are  taken  into  consideration, ' 
there  could  hardly  be  more  conclusive  evidence 
of  sucli  waiver.  2  Sugden  on  Vendors,  10—14; 
.MHrgravinc  of  Anspach  v.  Noel,  1  Madd.  310; 
2  Swanst.  172;  3  You.  &,  Coll.  2Q1. 

i  l>eg  leave  to  invite  attention  to  the  very 
able  ojiinion  of  the  Circuit  Court,  delivered  by 
the  district  judge,  the  Hon.  Benjamin  Johnson. 
Vicnin|{  the  whole  record,  it  appoars  to  me 
that  Goodloc  has  no  reasonable  ground  on 
which  to  assail  this  decree.  All  the  payments 
made  by  him  have  been  credited;  the  expense 
of  procuring  the  better  title,  nine  hundred  dol- 
lars, has  been  abated  from  the  purchase  money; 
and  an  abatement,  at  the  rate  of  forty  dollars 
per  acre,  has  also  been  made  for  deficiency  in 
quantity  in  section  six.  Surely  he  cannot  con- 
scientiously deny  that  justice  has  been  done 
him;  and.  when  his  conduct  in  Ibis  tranaaction 
is  acniliniKPd  by  a  juat  and  enlightened  court, 
he  r'nn  hardly  expect  to  succeed  in  his  appeal — 
882 


hardly  expect  to 
which  the  enlarge 
equity  fix  upon  hji 
The  case  of  Bu! 
is  referred  to  as  I 

Mr.  Justice  HcLi 
the  court; 

This  is  an  appc 
Circuit  Court,  for 

Under  the  Act  . 
Jane  Mathers  clsit 
by  virtue  of  oecupi 
southeast  quarter 
eighteen  south,  ran 
hundred  and  sixty 
hundredths,  lying  s 
She  assigned  her  ri 
who  entered  and  p: 
omce  at  Little  Rod 
obtained  a  patent 
February,  1838,  thi 
the  Commissioner  i 
the  ground  that  th( 
not  been  extinguisl: 
made.  The  Indian 
United  States  by  t 
of  August,  1818. 

This  tract  was 
Pintard,  in  the  spri 
diate  possession,  a 
it.  In  the  autumn  i 
his  family  to  the  li 
hies,  and  other  tx 
1834  he  cultivated 
in  com  and  cotton 

On  the  23d  of  M 
above  quarter  secti 
west  quarter  of  se 
tract  of  two  hundri 
acre,  to  William  nii 
lour  tliousand  doth 
two  years,  with  in 
annum.  The  two 
Khudi'S  to  (ioodloc 
for  sixty -five  dollar 
coiiaidenilion  for  LI 
to  pay  Pintard  tlie 
as  a  regular  title  ti 
tained. 

Goodloc,  OR  the 
proved  a  pre-enipli 
I  lie  Act  of  Juiic  :■; 
lion,  and  paying  t! 
lund   ollicc.   he  obt: 

Rhodes,  he  paid  tc 
sixty -three  dollars 
having  obtained  II 
own  name,  he  refua 


the  bill  now  before 
land  might  be  sold, 
be  necessary  to  di 

It  must  be  eoncei 
on  this  kind,  the  I 
been  extinguished, 
of  1814,  no  pre-em] 
to  settlers  a  right 
construed  a*  to  ei 
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land*  have  alwayi  been  protected  from  ssttle-  fend&nt  >  credit  for  the  money  paid  to  Pintard, 
ment  and  BurTey  bj  penal  enactmeuta.  But,  and  also  a  loan  to  him  of  tiro  hundred  dollars, 
it  appears  that  the  Indian  claim  to  thia  land  and  a  liberal  allowance  for  the  expense  of  pro- 
was  relinquished  to  the  United  States  b;  Trea-  curing  the  title.  A  proper  deduction  was  also 
t7,  in  1SI8;  after  which  it  was  embraced  by  all  made  for  the  deficiency  in  the  number  of  acre* 
general  acts  giving  to  settlers  a  right  of  pre-  sold, 
emption.  *There  appears  to  be  no  error  in  the  de-  [*3V 

B7  the  Act  of  the  26th  of  May,  1B24,  pre-  cree;  it  is  therefore  affirmed,  with  costs. 

emption  rights  were  given  north  of  the  Arkan-  Order. 

■M   River,  to   all  who   were   entitled   to  such  _- .    „„„  „.„  „„  .„  J.  i.„^  -_  ii,_  .-._ 

rights  under  the  Act  of  1814,  and  by  the  third  ^  f "«  '^^T,       ^1,^  ,^.  n  „^f 

action  of  the  Act  of  the  lit  of  March,  1843,  ltP^\  ?f  J''l/r°',^  '?u    A^^^^  i  a^ 

CTery  settler  on  the  public  lands  Ztb  of  The  tl's'United  States  for  the  D.stnct  of  Arkansas, 

i.b.n.-.  D-  .    _       !'""■'-'"">"•"""•''  "'  '■"■•  and  was  argued  by  counsel:   on  consideration 

Arkansas  River  was  entitled  to  the  same  bene-    Jl t    -1.   ■         _   i.         ~  j  __i   ^^a   j^™,— ,1 

«s*-i  at-    .._j •lu.    _     _■  -            »    1.1.       11.  whereof,  it   is   now   here   ordered   and   decreea 

•8   I  fits    under      the    provisions    of    the    Act  .      ...          _.    ■!_   ..  .i_     j              c  ii.         ■!  r<z 

of  18U,  „  Ibcgh  h.  hil  ™,ld.d  Mrth  of  „M  Y,"?:;  Tt'  ft     ™,  j;".?a  .k.Zl.  L 

riTer.     By  th-l  ut.  .  right  ol  pp..,B,ption  wL^jJ  "?",,'?"" ,?' 

wu  giYcm  In  .Irlu.  „1  th.  h,t  ,.ttl,m„t  «p-  '"•'J  •«"«"1.  ""I"  "■'^ 

on  tbe  land.  

But  there  was  another  and  prior  Act  which 

gave  to  the  occupant  of  this  tract  a  right  of  GEORGE  W.  PARKS,  Plaintiff  in  Brror, 

K -emption.    By  the  Act  of  the  ISth  of  June,  v. 

4,  e»ery  settler  upon  the  public  lands  prior  SUMPTER    TUENER    and    Henry    Bensbaw, 

to  the  passage  of  that  Act,  who  was  in  posses-  Trading  under  the  Ck>mmercial  Firm  of  Tur- 

siOD  of  a  quarter  section  and  cultivated  a  part  ner  A,  Renshaw. 

of  it  in   1833,  waa  entitled  to  a  pre-emption.  „      ..         ,,,„„.       .    „      ,     .      ,      .  . 

In  1833,  Pintard  was  in  poBsession  of  the  quar-  Practice  of  U.  S.  Circuit  Courts  for  Louisiana 

ter  section  and  cultivated  a  part  of  it,  and  he  --defect  in  verdict-differs  from  State  Court 

continued  to  occupy  and  improve  it  until  the  ''°"- 

Sring    of    1935,    when   he    sold   his    right    to  '    in  Louisiana,  tbe  Suoreme  Court  ol  the  State  re- 

lodea.  views  (he  nuestlons  of  fact  as  well  bb  of  law  which 

By  U.  pu„l,...  Oo«l...  »t™a  Into  th.  ftV/S^  ^S.Sr.t'S'p.r.ilS.nS.l"?.  ff~ 

-■^Beasion   of  a   valuable   property,  and  it   he  the  Jadgment   wbleh   Che  Inferior  court  ought  to 

.n.jired  to  rescind  the  contract  it  waa  incum-  have  given. 

h™t.n  hin,  I.  ,dm,«l.h  th,  p„..e..lo„  of  th.  .  S  5^'?^.^"■J.i^X"■^SlS".\it^.Si^ 

qoarter  section,  and   claim  the  cancelnient   of  sad.  therefore,  where  the  validity  of  a  verdlci  of  a 

the  contract.     He  cannot  avail  himself  of  the  Jury  la  brouefat  Into  question,  tbe  practice  which 

benefit  of  the  contract  and  resist  a  performance  P^.l^A','?  .?  .S* .!!:?.«  ^J",^?  ,°,l,I?..'''i;?°?.. ''  '""P- 
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pUcable  In  tbe  courts  of  tbe  Unlled  Slate> 

..  ., ,~....  Hence,  where  the  lurv  found  a  verdict  lu  an 

But  Pintard,  when  he  sold  to  Rhodes,  was    terms  for^tbe  P,lal,ijtfir  In  a  suit  ujmo  a  procnli 
eatitled  to  the  pre*emption  of  tbe  quarter  *"   "'  *  ""*    "         '  " 


lion.     His  claim  was  not  only  a  valid  one,  but  and  the  court  then  gave  judgment  for  the 

it  vsa  sold  on  reasonable  terras,  as  Rhodes  in  of  the  nole.  this  would  have  been  adjudged 

■«.  ,«n  .old  th.  «„,  to  Goodio.  .t ..  .d-  J,'™,  •',  s'lti.;  JS  Ste'S  2  ivs 'ra: 

Vance  of  twcnty-nve  dollars  per  acre.    The  at-  court. 

tempt,  nnder   such   circumstances,   of  Goodloe       The  Bufflclency  of  the  verdict  must  be  Jndged  bj 

-—pv,  ....  '.  .  .  tha    riilni    nt    th>    mTninnn     lam    anil    tl>i>    Slaliitoa    nl 


beld  bT  this 

:  1 
bj'ibe  I 


toj^id  the  l«yrnent  of  the  consideration,  by  {S|  [,"o'ft'ed''8ufe.r'fnTSol7/lbVlSw,  sua  prac- 
proennng  the  title  in  hia  own  name  is  fraudu-  tlce  ot  Loulnlaua.  The  Act  of  1824  |4  Stat,  at 
•at.    A  title  thus  procured  would  have  inured    I^rge,  63),  doee  not  Include  Buch  a  caae. 


^ 


itive  right  had  not  been  vested  in  mm.         vet 

•     ■  ■    ■  '   his 


_     doubt    is    suggested      in     the      argument    Juagment  can  stand,  because  tbe  plea  having  been 


thodes,  can  be  made  responsible  to  Pintard.  In    found  iht.  _v ..--  ^^■.. 

ii»  contract  of  purchase,  as  a  part  of  the  con-  The  B2a   aectloo    of   tbe   Judiciary   Act   proi 

ideration.  Goof '  ■'       '"  •'■i-  -"  >•■  "'"'"i-' "™  t-" -'  "■ 

tiDount  due  to 


B^  bonnd  him..lf  to  pay   th,  !"  ',S'VS..'''.t"iS!"f.'re  I'f'i.^SlSd". 

_              Pintard   from   Rhodes   on  the  iCPetera,  321. 

■rerioua  purchaae.     It  has  been  held  that,  un-  The  Constitution  of  I^oulslana  requires  the  staff 

If  "^.^'""."f  "■. » ■«;»  « i««  —/  Ka  '.>s:5,Tsi,'7..' mA  .rt".i'f!,s; 

M  maintained   m   the   name   of  the  person   to  court    of  the    Doited    States.     On    the    contrary, 

■•lioin  payment  is  to  be  made.     But  thia  is  a  their  reasons  form  no  part  ot  the  recacd  wben  the 

»W  in  chancery,  and  no  one  has  doubted,  that  i^ase  Is  brought  up  to  this  court. 

Ib  aqnity  such  a  contract  may  be  enforced.  ^n  uxa  ^..^  ,.,0.  i,,n....i.t  ..^  i..^  .-^t  „f  ..«.. 

£.   Hnfard  a  lien   upon   the   land   for  the  T  ^^  "'t,  '^r?^'?"«;^*  ,"?  ^^.  "Z^'  "{."^ 

^jr^       M  A.I.       „    1.        L       _.    TIT    11.-   \    i.„  -L     from    thn    tjimnt    'Jourt    of     the     United 

hoUnceof  the  purchaae  money?    We  think  he  Louisiana. 

mt,    Goodloe  not  only  had  notice  of  this  claim, 

^  he  bound  himself  to  pay  it.  Notb.— What  questions  the  United  States  Sa- 
lt Is  alleged  that  there  is  a  mistake  in  the  preme  court  will  review  on  writ  of  error ;  bill  of 
JpnuUtlon  of  th.. mount  do.,  ..  d.crt.d  In  •■?«;.■;.  .,  ,„  ,„  ,.p,™,  Conrt  ...  ..1,  „, 
va  URUit  Court.  If  there  be  an  error  in  the  view  tbe  errors  of  tbe  couct  below  In  matters  ol 
wlenlation,  it  is  in  favor  of  Goodloe,  and  of  law  appearing  on  the  record.  It  the  facta  upon 
-■■  -  1..,.  t,' .  __  -i-vt  ,„  ™,™,>i„;„  which  tbe  court  pronounced  their  Judgment  do 
-vUeh  he  bos  no  nght  to  complain-  not  appear  on  the  Record,  It  l>  ImposilblS  f«  «fi» 
b  their  decree  tbe  Circuit  Court  gave  the  de-  conct  to  aaj  that  their  iaOsme&t.  \a  «n«uwffn  Vb. 
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ScPBBifB  Cotmr  or  the  Unitu)  St&tbb. 


The  pluintifts.  Turner  &  RenBhaw,  sued  the 
defendant,  Parki,  in  the  Circuit  Court  of  thb 
United  States  for  the  Eastern  District,  at  New 
Orleans,  to  recover  e5,9G[l.22,  due  b?  promis- 
sory note  executed  by  Parka  to  the  plaintiffs. 
40  J  After  exceptions  overruled,  •the  case  was 
submitted  to  a  jurj,  who  returned  the  follow- 


ing 


erdict: 


"We,  the  jury,  find  for  the  plaintiff. 
"New  Orleans,  May   14th,  1849. 

"H.  R.  Wood,  Foreman;" 
which,  on  motion,  was  set  aside,  and  the  case 
submitted  to  another  jury,  who  returned  the 
following   verdict: 

"We  the  jury,  find  for  the  plaintiff. 
"Naw  Orleans,  16th  May,  1840. 

"Geo.  M.  Pinckard,  Foreman;" 
on  which  verdict  the  following  judgment  was 

"Id  conformity  with  the  prayer  of  the  peti- 
tion and  the  verdict  of  the  jury,  it  is  ordered, 
adjudged,  and  decreed,  that  the  pia  in  tiff's, 
Turner  4;  Renshaw,  recover  from  the  defend- 
ant, George  W.  Parka,  the  sum  of  five  thou- 
sand nine  hundred  and  sixty-nine  dollars  and 
twenty-two  cents,  witb  interest  tbereon,  at  the 
rate  of  six  per  cent,  per  annum,  from  the  ffrat 
day  of  January,  A.  D.  1849,  until  final  pay- 
ment, and  costs  of  every  nature." 

"Judgment   signed   19th   May,   1848. 
(Signed)  "Theo.  H.  McCaleb, 

"U.  S.  Judge." 

Parke  sued  out  a  writ  of  error  and  brought 
the  ease  up  to  this  court. 

It  was  argued  by  Mr.  Henderson,  for  the 
plaintiff  in  error,  and  Mr.  Hayer,  with  whom 
was    Mr.   Strawbridge,   for   the   defendants   in 

Mr.  Henderson,  for  plaintiff  in  error; 

There  are  two  most  manifest  errors  in  this 
casp.  First,  in  the  verdict  of  the  jury,  which 
is  found  thus;  "We,  the  jury,  find  for  the 
plaintiff." 

But  the  verdict  specifies  nothing  which  the 
jury  find  for  the  plainlllT,  and  is  in  direct  op- 
position to  Art.  522,  Code  of  Practice;  and  is 
adjudged  error  by  the  Supreme  Court  of  Louis- 
iana.    13  La.  Rep.  109;  14  I-a.  Rep.  344. 

The  s'M'ond  error  is,  that  the  court  gave  no 
reason  for  its  judgment.  This  ia  fatal.  It  was 
the  reijuirement  of  the  Constitution  of  Louisi- 
ana of  1811?  and  is  re-ailopted  in  the  new  Con- 
stitution of  18+.1.  wherein  article  70  provides: 
"The  judges  of  alt  the  courts  within  this  State 
shall,  as  often  as  it  may  be  possible  so  to  do,  in 


every  definitive  judgment,  refer  t«  the  partin- 
lar  lau  in  virtue  of  which  such  judgment  uy 
be  rendered;  and,  in  all  cases,  adduce  the  res- 
sona  on  which  their  judgment  is  founded. 

•The  cases  in  4th  Martin,  463,  4,  6,  [Ml 
and  in  12  La.  143,  pronounce  the  judgmat 
unconstitutional  which  furnishes  no  Teaaooi  for 
its  decree.  And  the  cases  are  numerooa  where 
this  omission  is  adjudged  error.  4  Mart.  m-. 
12  La.  143;  2d  Annual,  69;  10  Mart.  H;  i 
Mart.  687-689;   II  La.  162;  13  La.  13  and  IK 

This  court  will  of  course  take  no  notice  tint 
the  rules  of  practice  in  the  state  courts  funuik 
the  rules  of  practice  on  the  law  side  of  theGi- 
cuit  Court  of  the  United  States  for  the  Kitiict 
of  Louisiana.  And  we  admit,  that  were  tLw 
exceptions  before  the  Supreme  Court  of  Ijiuiii- 
ana,  that  the  court,  after  reversing  the  jndj- 
ment,  would  substitute  tbemselvea  for  the  juj, 
and  give  a  new  and  correct  judgment,  withoit 
a  verdict. 

But  this  court  has  repeatedly  decided  tlut  it 
cannot,  in  a  law  case,  retry  the  facts,  is  tb 
Supreme  Court  in  Louisiana  may  do.  Hun- 
fore,  on  reversal  for  the  errors  above  sbowi, 
this  court  will  award  a  venire  de  novo. 

The  counsel  for  the  defendants  in  mot  Mi- 
tended  that  there  certainly  was  a  verdiet-Hii< 
a  legal  and  valid  one — rendered  by  the  jm. 
fully  authorizing  the  judgment  pronouKed.  u 
it  be  meant  that  the  verdict  is  for  no  partic- 
ular sum,  we  answer,  simply,  that  this  doei  «* 
vitiate  either  verdict  or  judgment;  althon^in 
strictness  of  form,  the  sum  should  perhipi  be 
specified.  But  "the  finding  of  a  jury  inivt  bi 
construed  with  reference  to  the  pleading' 
Trepagnier  t.  Durnford,  5  Mart.  R.  452;  Euri- 
son  V.  Faulk,  3  La.  Rep.  70.  Thus,  wbm  • 
defendant,  assuming  the  attitude  of  plaintiff  ii 
reconvention,  had  pleaded  that  the  pliii^ 
owed  him  a  larger  specific  sum  than  he  d^ 
plaintiff,  and  the  jury  found  for  defendut  §■' 
eratly,  without  stating  any  amount,  the  Mint 
gave  judgment  in  his  favor  for  the  difftreiw 
or  surplus.  Orleans  Nav.  Co.  v.  Bingey,  6  iiu- 
tin,  N.  S.  689;  Irwin  v.  Ware,  1  Martin,  Mi 
So,  in  case  of  a  judgment  by  the  court  for  •• 
specific  amount,  it  must  be  construed  with  f^' 
erence  to  the  pleadings.  Melancon'i  Sein  •■ 
Duhamcl,  3  Martin,  N.  S.  7;  Roehelle'a  H«i» 
V.  Ckix,  5  Louisiana  Rep.  287. 

In  the  present  case,  the  prayer  of  the  prtiti* 
distinctly  claims  a  specific  amount,  with  ill*" 
est  and  rnsU;   and  the  verdict  and  judgm** 


N.  s.  aoi. 


V.  Zane,  S  Bow.  470 ;  1  Law.  Uep. 
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vbnt   Instructions 


>e  case,  and  mlKbt  have  been  »>" 
oona  T.  (JnllfltfEer.  16  Pet  18.  . 
own  tbnt  the  court  below  bu  w** 
s  Court  canDot  reverse  Iti  H^ 
t  proceed  upon  conjecture  of  «[ 

'   In   fact   given  »■*  ^J? 

4011 :  United  Slates  v,  Cvok.  2  Mas.  ::2. 

Only  tbe  errora  piesenled  In  tbe  record  "  •£ 
of  eicentlons  can  be  reviewed.  Hirer  r.  (** 
Bum.  iWls.),  142:  Tbompson  v.  Biekeuua  ' 
Ores-  17 ;  Scott  v.  Cook,  1  Oieg.  24.  _ 

Where  a  Jucy  trial  was  waived  by  the  Win  » 
low.  and  tbe  Ending  ot  tbe  court  Is  genenl.  » 
there  Is  no  apeclol  verdict  or  iireed  stateo*  ■; 
facts  or   bill   ot  eicepUons  on  a  point  of  l»*'.* 

Sues  1 1  on  raised  on  the  pleadings,  the  BapM" 
ourt  cannot  review  the  judgiaeat  of  ■>«  <"fi 
below,     Btil.  bating  Jurisdiction  of  tbe  canf.  ^ 


1  ot  law  appearing  « 
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must  of  course  ba   Botutnied  with  reference 
thereto. 

Aa  to  the  Uet  cause  of  error  assigned,  "That 
the  judgment  conttiiiu  no  reasons,"  it  is  enriugh 
to  reply,  that  the  court  could  not  decide  other- 
wise than  the  jury  found;  and  all  reasons  for 
judgment  were  therefore  superfluous.  Parks, 
although  under  section  23  of  the  State  Act  of 
1838,  p.  172,  not  really  entitled  to  a  trial  by 
jury.  Bad  made  them  his  juilgefl,  and  they  de- 
cided against  him.  The  power  of  the  court  be- 
42*]  came  thus  limited  to  "sanctioning  their 
verdict.  "A  judgment,  which  gives  as  the 
only  reason  why  it  was  rendered,  that  the  jury 
has  found  a  verdict  (or  plaintiff,  will  be  held 
vftlid  and  sufficient."  McDonough  t.  Tbomp- 
soo,  11  Louisiana  Rep.  565. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  material  facts  in  this  cose  may  be  stated 
in  a  few  words.  Turner  &  Benshaw,  the  <1g- 
fendents  in  error,  filed  their  petition  in  the 
<Srcait  Court  of  the  United  States  for  the 
£aetem  District  of  Louisiana,  alleging  that 
Parks,  the  plaintiff  in  error,  was  indebted  to 
them  in  the  sum  of  fifty-nine  hundred  and 
rizty-nine  dollars  and  twenty  cents  upon  a 
promissory  note  for  that  sum,  drawn  by  Parks, 
payable  to  his  own  order,  and  by  him  indorsed 
to  the  plaintiffs.  A  copy  of  the  note  is  exhib- 
ited with  the  petition. 

Parks,  in  his  answer,  atatAS  that  he  denies  all 
and  lingular  the  allegations  in  the  petition  ex- 
cept as  therein  afterwards  admitted,  and  says 
that  the  said  note  was  eiven  without  any  con- 
■ider«tion  whatever,  and  is  therefore  a  nudum 
pactum,  and  void. 

Upon  this  issue  the  case  was  tried  by  a  jury, 
who  returned  a  verdict  in  the  following  words; 
"We,  the  jury,  find  for  the  plaintiff." 

And  upon  this  verdict  the  court  gave  judg- 
ment in  favor  of  Turner  &  Renshaw  for  the 
sum  due  upon  the  note;  and  the  present  writ 
of  error  is  brought  by  Parks  to  reverse  that 
Judgment. 

Two  objections  are  taken  by  the  plaintiffs  in 
«rror. 

lat.  That  the  verdict  merely  finds  for  the 
plaintiffs,  in  the  Circuit  Court,  but  does  not 
and  how  much  was  due  to  them;  and  that  uo 
judgment  therefore  could  be  lawfully  entered 
on  that  verdict. 

Sd.  That  the  Circuit  Court  gave  no  reason 
Jor  its  judgment.  I 


, -■.  MattbewB,  13  fl 

naater'B  Baolc,  16  Wall.  250. 
Bo,  wbere  no  error  appears  bj 


■*.  GladlSg,  19  How.  64;  U 
fiow.  6S ;  Jamea  v.  Bank.  T  V 
Wbere  Jurisdiction  depeodi 
mC  the  parties,  sucb  residence 
neord.  Massman  t.  Hlijglaso 
-V.  Stead,  *  Dall.  72. 


Wail. 


Aickman 


I   tbe   residence 


These  objections  have  been  argued  altogeth' 
er  upon  the  laws  of  Louisiana  regulating  the 
proceeding  in  its  courts  of  justice;  and  which, 
under  the  Act  of  Congress  of  1824,  are  sup- 
posed to  be  obligatory  upon  the  Circuit  Court 
of  the  United  States. 

Article  522  of  the  Code  of  Practice  derlarea, 
"tbat  the  form  of  a  general  verdict  consists  in 
the  foreman  indorsing  on  the  hack  of  the  peti- 
tion those  words;  "verdict  for  the  plaintiff  for 
so  much,  with  interest,'  if  it  has  been  prayed 
for;  or  verdict  tor  defendant,  according  as  the 
verdict  is  for  plaintiff  or  defendant." 

And  the  70th  article  in  the  new  constitution 
of  Louisiana,  adopted  in  1845,  provides  that 
"the  judges  of  all  the  courts  within  the  State, 
shall,  as  often  as  it  may  be  possible  so  to  do, 
in  every  definitive  judgment,  refer  to  the  partic- 
ular law  in  virtue  of  which  such  judgment  may 
be  rendered;  and  in  all  cases  adduce  the  rea- 
sons on  which  their  judgment  is  founded." 

"It  is  evident,  therefore,  that  if  this  [*4S 
case  depended  upon  the  laws  and  practice  of 
Louisiana,  the  judgment  of  the  Circuit  Court 
could  not  be  maintained.  Either  of  the  objec- 
tions would  be  fatal.  And  the  case  of  Hosea's 
Widow  and  Heirs  v.  Miles,  13  Louisiana  Re- 
ports, 107,  is  directly  in  point  upon  both 
grounds. 

But  it  is  difficult  to  apply  the  rules  of  Loui- 
siana practice  in  a  case  where  the  validity  of  a 
verdict  is  in  question.  The  appellate  court  of 
that  State  has  jurisdiction  of  the  fact  as  well 
as  of  the  law;  and  in  deciding  upon  the  fact, 
the  court  is  not  bound  by  the  finding  of  the 
jury  in  the  inferior  court,  but  may  decide  in  op- 
position to  the  verdict,  if  they  think  that  it  was 
not  warranted  by  the  testimony  in  the  record. 
And  when  they  reverse  the  judgment  of  the 
court  below,  for  error  in  fact  or  in  law,  they  at 
the  same  time  give  the  judgment  which  the  in- 
ferior court  ought  to  have  given. 

Upon  an  appeal,  therefore,  to  the  Supreme 
Court  of  the  State,  for  errors  like  those  now 
alleged  to  have  been  committed  by  the  Circuit 
Court  of  the  United  States,  although  the  judg- 
ment would  have  been  reversed,  yet  the  State 
Court  would  at  the  same  time  have  given  judg- 
ment in  favor  of  the  defendants  in  error  for  the 
full  amount  of  their  debt.  They  would  not 
have  been  delayed  in  the  recovery  of  their 
money  by  mere  technical  objections  to  the  pro- 
ceedings in  the  inferior  court,  nor  subjected  to 
the  exjiense  of  another  trial,  and  perhaps  an- 
other appeal.     The  case  of  Hosea's  Widow  and 

bill  or  eiceptioos.     Rogers  v.  BurllDgtoD,  3  Wall. 
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If  Ibe  Hnding  o(  tbe  Circuit  Court  be  a  geoeral 
ine,  (be  Supreme  Court  will  review  only  questions 
if  law  artstne  during  tbe  (rial  as  preaented  by  tbe 
.liil  of  eiceptrons.  et  errors  of  law  apparent  on  tbe 
face     of    the    pleadings.      Insurance    Coni-S6.-&-!     -s . 

-"  Wall.  231;  Olin>nii.Mti,\a-w».'A.v«., 


Sdpbeu  Coubt  or  the  Unmo  Statkb. 


Hair  ▼.  Milas  ahowa  the  course  of  prDceediiig 
in  the  state  courtB.  For  predsel;  the  same 
errors  now  alleged  in  the  case  before  us,  were 
oommitted  in  that  cue  b7  the  court  below; 
and  although  the  Supreme  Court  reversed  the 
judgment,  on  both  grounds,  they  at  the  same 
time  gave  judgment  in  favor  of  the  appellee  for 
thn  amount  due  upon  the  note. 

Now  as  to  the  first  objection,  we  oertainty 
canuot  adopt  in  this  court  the  practice  and 
mode  of  proceeding  in  the  appellate  court  of 
Louisiana.  For  a  writ  of  error  can  bring  up 
to  this  court  nothing  hut  questions  of  law. 
And,  as  the  whole  practice  of  Louisiana  can- 
not be  adopted  in  a  case  of  this  description,  is 
the  Circuit  Court  bound  to  follow  itT  And 
must  the  vatiditj  of  this  verdict  depend  upon 
the  rules  of  the  common  law,  and  the  acts  of 
Congress,  or  upon  the  formula  prescribed  by 
the  Louisiana  code  of  practiceT  Unquestion- 
ably the  force  and  operation  of  the  verdict 
when  the  case  is  brought  here,  depends  upon 
the  rules  of  the  common  law.  It  is  conclusive 
upon  this  court  as  to  the  fact  found,  while  in 
Louisiana  it  is  open  to  revision  and  reversal  in 
the  appellate  court.  And  if  the  conclusive 
force  and  effect  of  m  verdict  depends  upon  the 
rules  of  the  common  law,  it  would  seem  to 
follow,  that  what  is  a  sufGcient  finding  by  the 
44"]  jury  to  'constitute  a  legal  verdict  upon 
the  issues  joined,  and  to  make  it  operate  as 
such,  must  also  depend  upon  the  rules  of  the 
common  taw,  except  in  so  far  as  they  may  ibe 
modified  by  acts  of  ConETess.  And  while  this 
court  is  hound  to  give  effect  to  the  verdict  ac- 
cording to  the  rules  of  the  common  law,  it 
can  hardly  be  required  to  look  elsewhere,  in  or- 
der to  ascertain  what  finding  of  the  jury  is  a 
verdict,  and  entitled  to  the  conclusive  effect 
which  the  common  taw  gives  it.  And  if  in  this 
case  it  had  appeared  that  the  verdict  bad  been 
delivered  orally  by  the  foreman  and  recorded 
by  the  court,  and  not  indorsed  on  the  back  of 
the  petition,  this  court  could  not  on  that  ac- 
count have  treated  the  finding  as  a  nullity, 
and  refused  to  it  the  authority  and  force  of  a 

Besides,  the  enforcement  of  the  Louisiana 
practice  in  the  Circuit  Court  of  the  United 
States,  would  place  the  suitors  in  that  court  in 
a  worse  condition  than  the  suitors  in  the  state 
courts,  and  an  accidental  departure  from  the 
prescribed  form  would  be  much  more  injuri- 
ous in  its  consequences.  We  think  the  suffi- 
ciency of  the  verdict,  in  its  form,  as  well  as  the 
question  of  its  force  and  effect,  must  depend 
upon  the  rules  of  the  common  law  and  the 
statutes  of  the  United  States.  And  that  the 
qualified  adoption  of  the  pructiee  of  Louisiana 
by  the  Act  of  1924  was  not  intended  to  carry 
it  to  the  extent  now  contended  for  by  the 
plniiitiir  in  error. 

We  proceed,  therefore,  to  consider  the  case 
upon  the  principles  of  the  common  law  and 
statutes  of  the  United  States. 

The  answer  of  the  plaintilf  in  error,  by  nec- 
oiisary  implication,  admits  that  he  executed 
and  indorsfd  the  note.  For  the  only  defense 
he  lakes  in  his  answer  is  thnt  it  was  given 
wilhnut  consideration,  and  was  nudum  pactum. 
The  ixHiie  was  joined  upon  this  point  only. 
The  answer  contains  no  other  objection  to  the 
8S« 


tiff.  Now  this  verdict  undoubtedly  finds'  that 
the  note  was  given  upon  a  good  consideration, 
although  the  jury  do  not  say  so  in  so  many 
words;  and  it  is  equally  clear,  that  in  finding 
that  it  was  given  upon  a  valid  consideration. 
they  must  necessarily  have  found  also  that  Ue 
full  amount  specified  in  the  note  was  due  to  Um 
defendants  in  error.  For  there  was  no  allega- 
tion and  no  evidence  that  any  part  had  been 
paid-  No  one,  we  think,  can  read  tbe  plead- 
mgs  and  the  verdict  without  being  satisfied  that 
this  is  the  true  meaning  of  the  jury.  There  it 
no  ambiguity  or  uncertainty  in  ft.  And  the 
judgment  in  the  Circuit  Court  is  evidently  ac- 
cording to  this  finding,  and  is  therefore  correct, 
unless  there  is  some  rule  of  law  whiiA  roiden 
the  verdict  inoperative  and  void. 

'It  is  certainly  the  province  of  the  jiny,  [*4I 
in  a  case  of  this  kind,  not  only  to  deteminF 
whether  the  plaintiff  is  entitled  to  recover,  bit 
to  find  also  and  at  the  same  time  tbe  amoral 
due.  And,  in  a  court  acting  strictly  DpDB 
common  taw  forms  and  modes  of  proeeediif. 
no  judgment  could  have  been  legally  entocd, 
because  the  verdict  omits  to  specify,  in  eiproi 
terms  and  in  the  established  form,  the  asurail  | 
which  the  defendants  in  error  were  entltkd  It 
recover.  How  far  the  verdict  might  em  pi 
be  amended  in  the  Circuit  Court,  la  aiotbn 
question.  For  although  the  rule  waa  axtdxalSj 
very  strict  in  not  permitting  amendmaiU  U 
verdicts,  yet,  in  later  cases,  Uila  strietDeM  kit 
been  relaxed  in  order  to  prevent  a  failnn  *f 
justice;  and  while  the  English  courts  ■dkn' 
to  the  established  forms  they  often  prerattl 
them  from  working  injustice  to  the  partitsb} 
a  liberal  use  of  the  power  of  amendment. 

Thus  in  the  case  of  Richardson  v.  Melliili,' 
Bing.  334,  348,  a  general  verdict  had  been  i<> 
dered  and  damages  assessed  upon  a  dedanti* 
in  which  one  count  was  good  and  theothersM 
A  judgment  upon  this  verdict  was  reodend  i* 
the  Court  of  Common  Pleas  without  advertini 
to  the  insufficiency  of  some  of  the  eonrti.  •■' 
the  esse  was  afterwards  removed  to  the  Kii^t 
Bench  by  writ  of  error.  As  the  record  il*i 
the  judgment  of  the  Court  of  Common  PW 
must  undoubtedly  have  been  reversed.  ^ 
while  the  case  was  pending  in  the  Kii^ 
Bench,  and  had  been  argued  there,  and  ttf 
error  insisted  upon  as  a  ground  for  rtnrw- 
the  Court  of  Common  Pleas  amended  tbe  W 
diet  by  entering  it  for  the  plaintiffi  on  * 
good  count,  and  for  the  defendant  ia  l*!* 
counts  which  did  not  show  a  cause  of  ank*- 
The  court  was  convinced,  by  the  notes  of  I" 
judge  who  tried  the  case,  that  the  eTi*"" 
oiTtrcd  at  the  trial  applied  to  the  good  eM>^ 
and  that  tliere  would  be  a  failure  of  JBrtj" 
if  the  jud^uiont  was  reversed  upon  tbii  ^ 
nical  objection,  which  could  and  would  ks" 
been  readily  removed  if  made  at  the  trial 

We  refer  to  this  case  to  show  that  th»  *J 
iish  courts,  when  acting  altogether  npsi  ■* 
principles  of  the  common  law,  will  amsads* 
diet  actually  rendered  by  the  jury  and  i»e**5 
if  the  court  is  satisfied,  from  tbe  evideaa  m 
the  pleadings,  that  in  tbe  form  ii       •  ■  •  "-^ 
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by  t)i«  jury  It  doea  not  accomplish  wfaat 
nteoded,  and  would,  oo  that  account,  fail 
justice  to  the  party  in  whose  favor  they 


is  not  necessary  to  eiamine  further  into 
actioe  of  courts  acting  upon  the  rules  of 
immon  law;  nor  to  inquire  whether  the 
t  in  this  case,  if  defective  in  form,  might 
:t  be  amended  in  the  Circuit  Court.  F 
3  satisfied  that  the  thirty-second  sectii 
of  the  Act  of  Congresa  of  "1780,  chap, 
noves  all  difficulty  in  the  case,  and  makes 
duty  of  this  court  to  afOrm  the  judg- 
rendered  on  this  verdict. 

section  of  the  law  referred  to  directs  the 

of  the  United  States  to  proceed  and  give 
ent  according  as  the  rigbt  of  the  cause 
atter  in  law  afaall  appear  to  them,  with- 
gardfng  any  imperfections  or  defects,  oi 
)f  form  in  the  writ,  declaration,  or  other 
]g,  return,  process,  judgment,  or  cou 
ceeding  whatever,  except  those  only  — . 
of  demurrer,  which  the  party  demurring 
ipecially  sit  duwn  and  express  togethei 
uB  demurrer  oa  the  cause  thereof.  Thif 
emedial  statute,  and  must  be  construed 
ly  to  accomplish  its  object.  It  uot 
uablea  the  courts  of  the  United  States, 
.  eujoina  it  upon  them  as  a  duty,  to 
ird  the  niceties  of  form,  which  often 
in  the  way  of  justice,  and  to  give  judg- 
aooording  as  the  right  of  the  cause  and 
-  in  law  shall  appear  to  them.  And  al- 
1  verdicts  are  not  specially  mentioned  in 
ro vision,  yet  the  words  "or  course  of 
ling  whatever,"  are  evidently  broad 
I   U>   include    them;    and,    as    they    are 

the  evil,  they  cannot,  upon  a  fair  inter- 
on  of  the  statute,  be  excluded  from  the 

question,  however,  has  been  already  de- 
in  this  court  in  the  case  of  Boach  v. 
8,  16  Fet.  321,  322.  Id  that  case,  as  in 
e  now  before  the  court,  the  verdict  was 
vo,  according  to  strict  technical  rules, 
'  judgment  could  legally  he  entered  upon 
it  this  court  held  that  the  Act  of  Con- 
.bove  mentioned  was  intended  to  remove 
ons  of  that  description  where  they  im- 
the  administration  of  justice,  and  that 
nded  to  imperfections  and  want  of  form 
findings  of  juries,  as  well  as  to  the  other 
linga  in  the  suit.  And,  although,  ac- 
;  to  the  strictness  required  by  common 
Jes,  the  judgment  must  have  been  re- 

the  court  8u£tained  it  upon  the  ground 
he  substantial  meaning  of  the  verdict 
uiifest,  and  the  defects  objected  to  cured 
1  Act  of  CongrosB.    The  intention  of  the 

the  case  before  us  is  equally  clear  upon 
ord;  and,  upon  the  principles  decided  in 
le  of  Roach  v.  Hulmgs,  equally  within 
election  of  the  Act  of  Congress.  The 
-f  the  cause,  and  the  legal  obligation  of 
intiR  in  error  to  pay  this  money,  is  auf- 
f  apparent  upon  this  record, 
second  objection,  taken  by  the  plnintilT 
r  is  obviously  untenable.  The  provision 
Constitution  of  Louisiana  requiring  the 

in  the  different  courts  to  adduce  the 
.  upon  which  their  judj^ment  is  founded 

course,  have  no  authority  in  the  courts 


of  the  United  States  unless  adopted  by  an  Act 
of  Congress.  And  the  Act  of  1624,  adopting 
to  a  certain  'extent,  the  practice  of  the  [*41 
state  courts,  has  no  reference  to  a  provision  of 
this  description.  Indeed,  such  a  provision  is 
inconfiistent  with  the  practice  and  modes  of 
proceeding  in  the  courts  of  the  United  States. 
For  the  reasons  upon  which  the  opinion  of  the 
inferior  court  is  founded,  form  no  part  of  a 
record  when  a  case  ia  brought  here  by  writ  of 
error.  They  cannot  properiy  be  inserted  in  a 
bill  of  exceptions.  The  point  or  principle  of 
law,  as  applied  to  the  case  before  tne  court,  is 
all  that  is  certified,  and  not  the  reasons  upon 
which  the  court  decided. 

The  judgment  of  the  Circoit  Court  is  there- 
fore affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Louisiana,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  ia  hereby  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  cent,  per  annum. 


AUGUSTB  DE  MONTAULT,  Augustine  Rene 
Therese  Montault,  by  her  next  Friend,  Louis 
Montault,  and  William  Roger  de  la  Chouquaia, 
Husband  of  the  said  Augustine,  Louis  Mon- 
tault, Bernard  Dautierre,  Valerie  Dautierre, 
Eleanor  Dautierre,  by  her  next  Friend,  Louis 
Montault,  and  her  Husband,  Augustin  Rich- 
ard; Adeline  Dautierre,  Virginie  Dautierre, 
hy  her  next  Friend,  Louis  Montault,  and  her 
Husband,  Louis  Bouligny;  Fanny  Dautierre, 
Theodore  Dautierre,  Pauline  Dautierre,  by 
her  next  Friend,  Louis  Montault,  and  bvc 
Husband,  Samuel  Logan,  Appellants, 

THE  UNITED  STATES. 


This  court  again  decides,  as  In  n  Howard.  127, 
180.  and  10  Howard.  G09,  that,  with  respect  to  the 
ract  ot  country  between  the  MlaBlaalppl  and  P«r- 
lido  Rivers,  aoiiltt  at  the  thlrty-tlrst  degree  of 
lorth  latitude,  ttii^  authorities  of  Louisiana  bad 
'Igbl  to  mabe  grants  of  land  after  tbe  " — 
JunlDg  tbe  Treaty,  by  wblcb  It  wag  ceded 

Ing  been  signed  on  thi 


after    tbe   time  of 
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sry,  nun. 
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THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama.  It  was  a  petition  presentcii 
under  the  Act  oP  1824,  relating  to  land  titles 
ill  Missouri,  'as  revived  and  made  ap-  [*4  8 
plicable  by  the  Act  of  1B44,  to  that  part  of  the 
State  of  Alabama,  below  the  thirty-fint  degrei- 
north  latitude. 


,Co*»5lc 


Sdfbehb  Coubt  of  the  Unitbd  States. 


mi 


The  petition  sets  forth:  "That  your  petition- 
era  are  the  only  heirs  of  the  Chevalier  Mon- 
tault  de  Monterault,  who,  many  years  Bince, 
departed  this  life  intestate,  in  the  then  Province, 
now  State  of  Louisiana,  Your  petitioners 
further  allege,  tliat  heretofore,  to  wit,  on  the 
third  day  of  January,  in  the  year  seventeen 
hundred  and  eixty -three,  the  said  Chevalier 
Montault  d«  Monterault  petitioned  the  then 
Governor  of  the  Colony  of  Louisiana  for  the 
grant  of  a  tract  of  land  lying  south  of  the 
thirty-Brat  degree  of  north  latitude,  and  be- 
tween the  rivers  Mississippi  and  Perdido,  and 
within  the  State  of  Alabama,  bounded  by  the 
rivers  La  Batture,  now  known  aa  bayou  Battre, 
the  Gulf  of  Mexico,  and  Fowl  River,  extend- 
ing into  the  interior  to  the  sources  of  those 
rivers,  and  especially  that  branch  of  Fowl 
River,  known  as  the  Elwer  or  Lestay,  which, 
approaching  each  other,  form  a  tract  of  land 

"Yonr  petitioners  further  allege  that,  here- 
tofore, to  wit:  on  the  eleventh  day  of  March, 
in  the  year  seventeen  hundred  and  sixty-three, 
Louis  de  Kerlerac,  then  Governor  of  the  Colony 
of  Louisiana,  and  Dennis  Nicholas  Faueaiilt, 
performing  the  functions  of  commissary  ordon- 
nateur  of  said  province,  holding  their  appoint- 
ments under  the  King  of  France,  executed  and 
delivered  to  the  said  Chevalier  Montault  de 
Monterault,  a  grant  to  said  tract  of  land,  by 
virtue  of  which  he  possessed  it  for  many  years, 
and  used  it  for  the  purpose  of  cultivation,  rais 
ing  horses  and  cattle,  and  making  tar;  and  the 
said  Montault  de  Monterault  was,  at  the  time 
of  making  said  grant,  a  resident  of  Louisiana; 
and  said  grant  is  protected  by  the  Treaty  be- 
tween the  United  States  and  France  for  the 
cession  of  Louisiana.  Your  petitioners  allege 
that  he  never  aliened  the  said  land,  that  it  be- 
longed to  him  at  the  time  of  his  death,  and  that 
it  has  descended  to  your  petitioners  as  his  )et;ul 
heirs,  and  that  it  contains  about  forty-five 
thousand  superficial 


nation  of  any  of  the  tribunals  which  have 
been  constituted  by  law  for  the  adjustment  of 
land  titles,  nor  reported  on  by  such  tribunal- 
Wherefore,  your  petitioners  pray  that  the  va- 
lidity of  their  claim  aforesaid  may  be  inquired 
into  and  decided  by  the  said  court;  and  re- 
nerving  the  right  of  amending  their  petition, 
and  of  making  other  persons  parties  to  this  pro- 
ceeding if  necessary,  they  pray  that  a  copy  of 
this  their  petition  be  served  on  the  District  At- 
torney of  the  United  States  for  the  Southern 
District  of  Alabama.  And  they  further  pray, 
that,  after  proper  proceedings,  it  may  be  de- 
49*]  creed  by  this  court,  'that  the  title  held  by 
your  petitioners  to  the  above  described  tract 
of  land  is  good  as  against  the  United  States 
and  all  persons  claiming  under  them,  and  that 
they  may  he  permitted  to  locate  elsewhere  a 
quantity  of  land  equal  to  what  the  government 
of  the  United  States  may  have  sold  or  granted 
within  the  limits  of  the  ^rant  aforesaid  to  the 
Chevalier  Montault  de  Monterault;  and  your 
petitioners  pray  for  other  and  further  relief, 
such  as  the  nature  of  their  case  may  require." 
To  this  petition  the  District  Attorney  filed  a 
funeral  demurrer. 


The  District  Judge  sustained  the  demarrer, 
and  the  petitionera  brought  the  eu«  up  to  thii 

It  was  argued  by  Mr.  Lawrence  and  Mr. 
Badger  for  the  appellants,  and  by  ISr.  Crittea- 

den.  Attorney. General,  (or  the  United  Statea. 

The  counsel  for  the  appellant  rested  the  cMe 
upon  the  following  point; 

The  grant  in  this  case  was  complete,  and  the 
grantee  was  in  possession  of  the  land  and  enlti- 
vated  it- 
It  is  true,  the  grant  bears  date  about  one 
month  after  the  Treaty  of  Paris,  of  the  lOth  of 
February,  1783. 

But  by  the  Treaty  of  San  Udefonso,  of  Octo- 
ber 1,  ISOO,  the  province  of  Louisiana  was  retro- 
ceded  to  France. 

The  permission  of  undisturbed  posaesstoa, 
under  the  grant  by  France,  after  her  re-anjui- 
sttion  of  the  province,  amounts  to  a  eonfirmj- 

Mr.  Ciittendeo,  made  three  points: 

1.  That  on  the  llth  day  of  March,  1763,  tbt 
date  of  the  alleged  grant,  as  stated  in  the  peti- 
tion, the  French  authorities,  by  whom  it  u 
alleged  to  have  been  made,  had  no  power  1« 
make  such  a  grant,  the  country  within  whkk 
the  land  is  situated  having  been  previoailj 
oeded  by  France  to  Great  Britain,  to  wil;  en 
the  lOtb  February  preceding.  The  tract  of 
land  embraced  within  the  grant,  lies  oa  tke 
shore  of  the  Gulf  of  Mexico,  a  short  diitSMf 
to  the  west  of  the  entrance  of  Mobile  Bay. 

Thc  preliminary  Articles  of  Feaoe  betven 
Great  Britain,  France,  and  Spain,  were  ligwd 
at  Fontainebleau,  the  3d  November,  1T62,  sad 
the  Definitive  Treaty  at  Paris,  on  the  lOtb  Feb- 
ruary, 1763.  Marten's  lYeatiea,  17,  3S.  By 
the  sixth  article  of  the  Preliminary  Articlnaij 
the  seventh  article  of  the  Definitive  Treitj,  it 
was  agreed  between  France  and  Great  Britai*. 
"that,  for  the  future,  the  confines  betweta  tb( 
dominions  of  His  Britannic  Majesty  and  tlmr 
of  His  Most  Christian  Majesty,  in  that  put  of 
the  world,  shall  be  fised  irrevocably  by  i  lis* 
drawn  'along  the  middle  of  the  Missii-  ['i* 
sippi,  from  its  source  to  the  River  Jbenwt, 
and  from  thence,  by  a  line  drawn  along  tkt 
middle  of  this  river  and  the  lakes  Uinnf*' 
and  Pontchartrain,  to  the  sea;  and  for  tbu  por- 
pose  the  Most  Christian  King  cedes  in  Wl 
right,  and  guarantees  to  His  Britannic  MiJM?- 
the  river  and  port  of  Mobile,  and  everjlWaS 
which  he  possesses,  or  ought  to  possess,  on  tk 
left  side  of  the  River  Mississippi,  with  tbe  <>- 
ception  of  the  town  of  New  Orleans,  and  of  Ik* 
island  on  which  it  is  situated,  which  iM  ■*' 
main  to  France.  Translation  in  2  WUtrt 
Recop.  291. 

l(y  the  twentieth  article  of  the  Definiti" 
Treaty,  Spain  ceded  Florida  to  Great  Briui"- 
well  as  all  that  Spain  possesses,  on  i" 
Continent  of  North  America,  to  the  east  Drth 
southeast  of  the  River  Mississippi."  The  »"" 
thorities  to  sustain  the  proposition  are,  I'ai™ 
Slates  V.  Reynes,  fl  How.  127;  Police  Jorj  " 
Concordia  v.  Davis,  Id.  280. 

2.  That  the  description  of  the  lands,  »1I»F* 
in  the  petition  to  have  been  granted,  ii  " 
vague,  indefinite,  and  uncertain,  that  thty 
could  not  be  identified,  and  the  alleged  gn^ 
is  therefore  void.     United  States  v.  Jfiiikal*> 
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1S6;    16   Pet.    184,   215,   275,   319;    10 
;   3   How.   787;    6  How.   26;    and   the 

Inited  States  t.  Villaloboa,  <lecided  the 


Alabama,  and  was  argued  by  counsel;  on  con- 
aideration  whereof,  it  is  now  here  ordered 
and  decreed  by  thta  court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  afGrmcd. 


iiit. 

urt  is  respectfully  referred  to  the  ar- 
on  this  point,  on  behalf  of  the  United 
1  the  case  against  Buiador^'s  Heirs,  at 
'Ut  term.  The  district  judge  in  Loul- 
d  that  it  was  necessary  to  make  auch 
and  the  district  Judge  of  Mississippi 
TBS  not  necessary. 

lief  Justice  Tanty  delivered  the  opiu' 

ipeal  in  this  ease  was  taken  from  the 
of  the  District  Court  for  the  Southern 
[if  Alabama. 

ipellants  filed  a  petition  in  that  court 
ish  thpir  title  to  a  tract  of  land  situnt- 

of  the  3lBt  dejfree  of  north  latitude, 
een  the  rivers  Mississippi  and  Perdido, 
itate  of  Alabama,  the  boundaries  of 
e  set  out  in  the  petition.     They  state 

land  in  question  was  granted  to  the 
■  Hontault  de  Monterault  on  the  tlth 
,  17M,  by  Louis  Kerlerac,  then  Govern- 
I  Colony  of  Louisiana,  and  Louis  Nich- 
cault,  performing  the  functions  of  com- 
ndonnateur,  both  of  tbem  holding  their 
lenta  under  the  Ring  of  France,  and 
^ionera  claim  title  as  the  descendants 
I  beira  of  the  grantor. 
Jy  qucBtion  which  arises  on  this  record 
upon  the  'validity  of  this  grant.    It  is 

to  on  account  of  the  vagueness  and 
itf  of  the  boundaries  as  set  forth  in 
ion.  But  it  is  not  necessary  to  express 
ion  upon  this  point,  because  the  other 

taken  on  behalf  of  the  United  Statea 
iBive,  and  it  ia  Tcry  clear  that  the 
.uthorities  had  no  right  to  make  this 
id  that  it  conveyed  no  title  to  the  an- 
I  the  petitioners.  For  the  DeHnitive 
f  Peace  between  Great  Britain,  France, 
n,  by  which  the  territory  in  which  this 
itnated  was  ceded  to  Great  Britain,  was 
1  the  10th  of  February,  1783,  and  con- 
T  tile  French  authorities  could  not, 
A  day,  grant  a  title  to  lands  lying  in 
I  territory.  This  point  was  decided  in 
I  of  The  United  SUtes  v.  Reynes,  B 
J;    The   Police   Jury   of   Concordia   ». 

How.  280;  and  The  United  States  t. 
B,  10  How.  609.  And  as  the  grant  in 
was  not  made  until  the  11th  trf  March 
owing  the  date  of  the  Treaty,  it  was 
time  the  exercise  of  a  power  by  the 
hnthoritiea  which  they  no  longer  pos- 
■d  could  convey  no  title  t«  the  gran- 


tOM  eune  on  to  be  heard  on  the  tran- 
tlw  record  from  the  District  Court  of 
Bd  Btatea  toi  the  Southern  District  of 


THE  PRESIDENT.  DIRECTORS  AKD  COM- 
PANY OF  THE  FARMERS'  BANK  OF  VIR- 
GINIA, Appellants, 


Bills  of  exchange — Executed  agreement  between 
accommodation  acceptor  and  indorsee — Unu 
party  cannot  rescind  contract  without  tender 
of  restoration. 

The  prtnclpleB  of  law  decMed  In  this  ease  are  so 
dependent  upoii  tbe  tacts  ttntt  a  succinct  statemenl 
or  the  latter  becomea  neces«sry. 

CoDlfi'  was  In  possessinn  of  two  drafts  diavn  by 
King  upon  Groves  and  accepted  bv  bim  for  tbe  ac- 
commodation ot  Kins,  Collier  plcilnca  these  drafts 
to  the  Farmers'  Bank  of  Vli-glnla,  aa  collaterat 
■* ^  ..      .       .  ...J  ^p^ 


Tb?  drafts  not  being  paid  at  maturity,  tbe  bank 
sued  tntb  Qroves  and  King,  and  recoTereil  Judg- 
mpnts  against  them,   which  were   liens  apon   their 

(.'oilier  and  Klne  then  agreed,  tbst  It  Collier  wen 
to  purchase  Kings  propertv  at  a  certain  sum.  be 
would  return  bis  drafts  to  lilm  and  free  blDi  from 
Ihe  bank.     To   this  agreement  Groves   was  a  wlt- 

ColUer  and  the  bank  then  agreed  that  the  bank 
should  give  him  time  and  be  Rbould  'gWe  ad-  ['SS 
'  collateral  security  t"   '"     ---■    ---■  — - 


gBge  his  properly ;  flrst  reduc 

moreOYc™  to'"'Biirrender '^  the 
previously    received.     The   hid 


1    tbe  bank.    Colli 


e  bank  was 
securities 


obtained    a^nst 


Tbe  failure  of  Cofller  to  comply  with  bis  con- 
tract with  the  bank,  did  not  prevent  this  exonera- 
tion of  Groves  from  being  effectual. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Louisiana,  sitting  as  a  court  of  equity. 

The  facta   in   the  case  are  set  forth  in  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
It  was  argued  by  Mr.  MTarland  for  the  ap- 
pellants, and  Mr.  Johnson  for  the  appellee. 

The  grounds  upon  which  a  reversal  of  the 
decree  was  claimed  n'ere  the  following: 

It  ought  to  be  remarked,  in  the  first  place, 
that  the  only  contract  to  which  the  bank  ad- 
mits itself  to  have  been  a  party,  after  the  rendi- 
tion of  their  judgment  against  Groves,  was  a 
new  mortgage  given  by  Collier  to  Pegram, 
their  agent,  about  the  month  of  December, 
1841,  and  of  tliat  contract  there  is  no  copy 
in  the  record,  and  it  woa  not  in  evidence  in  the 
court  below.  Now,  it  is  in  reference  to  that 
contract  that  the  bank,  while  admitting  that 
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it  was  nndpratood  at  tirnt  that  the  collateral  m- 
curit}'  was  to  be  BurroDilcri^d  to  Collier,  jet,  he 
neither  paid  the  note*  secured  by  tlie  new  moi-t- 
gnge,  nor  did  he  inaiat  on  the  surrender  of  tlie 
collaterals,  but  expreaslj  waivMl  the  aaaign- 
ment  of  the  judgment  and  consented  that  it 
should  stand  as  additional  sccuritv  for  Collier's 
debt,  inasmuch  aa  it  turned  out  that  ttiE  prop- 
erty was  subject  to  heavy  previous  incum- 
brances. Is  there  anything  in  the  record  in  ref- 
erence to  that  contract  from  which  this  court 
can  infer  an  intention  on  the  part  of  the  bank 
to  operate  a  novation  unconditionally  of  the 
judgment  against  Groves,  which  is  not  even  al- 
leged in  the  bill,  and  to  subslitute  in  its  place 
a  now  mortgage  on  the  property  of  Collier, 
aud  his  promissory  notesT  Such  a  security 
will  be  regarded  by  the  law  of  Louiaiana, 
where  the  contract  vas  entered  into,  as  cumu- 
lative, unless  the  previous  debt  was  released  in 
express  terms.  It  is  of  the  essence  of  a  nova- 
tion that  the  first  debt  be  extinguished,  and  a 
new  one  substituted  in  its  place;  n  novation  is 
never  presumed.  Bee  Louisiana  Code,  art,  2161, 
et  seq.;  2d  Annual  Reports,  ISS;  Parker  t. 
Alexander. 

It  is  an   ominous  circumstance  in  reference 
5S*]  to  this  new  contract  'or  mortgage;  that 
it  was  not  produced  in  evidence  by  the  party 
claiming  the  benefit  of  its  stipulations.     If  it 
had  contained  an  absolute  release  of  the  judg- 
ment against  Groves,  the   sagacious  and   able 
counsel  of  the  estate  would  not  have  fajlcd  ' 
introduce  it   in   support  of   the  allegations 
their  bill.     Aa  it  was  in  their  power  and  n 
withheld,  wc  have  a  right  to  infer  that  its  pi 
duction  would  have  made  against  them. 

But  there  is  another  view  of  this  matter 
which,  it  appears,  was  absolutely  insuperable. 

Moses  Groves  was  not  a  party  to  the 
contract  in  IB41,  and  he  now  sceka  to  a 
himself  of  a  stipulation  in  hia  favor  conta 
in  it.  This  is  what,  in  the  technical  language 
of  the  civil  law,  is  called  a  stipulation  pour  a 
trul,  or  a  stipulation  in  favor  of  a  third  perst 
The  doctrine  is  well  settled,  that  third  perao 
may  accept  such  stipulation  in  their  favor,  and 
enforce  them  eiliier  by  action  or  exception. 
But  before  such  acceptance  and  its  notification 
to  the  parties,  it  may  be  retracted  and  desisted 
from,  and  the  tliird  person  has  no  right  to  com- 
plain. Now  in  this  case,  it  appears  that  Col- 
lier waived  the  release  of  the  collateral  security 
previously  given,  and  agreed  that  the  new 
mortgage  should  stand  as  additional  security 
for  the  debt  due  to  the  bank.  Ion;;  lyefore 
droves  sought  to  rely  upon  it  as  a  discharge  of 
the  judgment  against  him. 

See  Flower  v.  Lane  et  ul.  6  Mnrtin,  N.  S. 
152;  Pemberton  v.  Zacharie  et  al.  .'i  La.  R.  316: 
Mayor  et  a!,  v.  Bailey,  .1  Mnrtin,  333;  Marigny 
V.  Up  my,  3  Martin,  N.  S.  (i07. 

Wo  come  now  to  examine  the  routract  be- 
tween Collier  and  Kinj;.  on  which  the  com- 
plainants rely  in  their  bill  as  evidence  of  a 
discliai'ge  or  payment  of  the  judgment  against 
Grovea.  It  is  remarkable  that  neither  the 
bank  nor  Moses  Groves  was  a  party  to  that 
agreement.  Collier  did  not  even  asaumt 
act  ns  the  agent  of  the  bunk,  much  less  is  there 
any  proof  that  he  was  so,  or  that  his  agreer 
with  King  was  ever  known  to  the  bank. 
whole  purport  of  tbai  a^iecmcot  waa,  that 
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Collier  waa  to  b«  ; 
property  of  King*! 

price,  ojid  if  he  di' 
acquittance  of  cei 
to  Moeea  Grove«, 
mands  against  sai 
of  said  judgment 
Bank  of  Virginia. 
The  property  n 
to  purchase  on  Ihi 
in  the  contract,  o 
land,  and  a  larg 
the  only  evidence 
of  the  property  in 
is  found,  in  a  I 
*  comparison  betwi 
the  shcrtlTs  deed 
of  the  property  i 
cording  to  that 
therefore,  upon 
bound  to  procure 
favor  of  the  bank, 
and  even  between 
tion  has  resulted 
there  any  thing  in 
is  binding  on  toe  1 
res  inter  alios  act 
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King,  tn  which,  after  reciting  the  neveral  judg-        It  was  recorded  in  the  proper  office,  and  a 

menu  wid  demands  above  stated,  and  held  by  oop7,  with  the  three  notes,  transmitted  by  mail 

the  banic  against  King,  and   in   which   Collier  to  the  b:ink  BKTceablf  to  the  instructions. 
•B*]    was   interested;   and  also   'reciting  and        On   the   20th   of   April,   1843,   the   Farmers' 

describing  certain  pUtitations  and  lands,  belong-  Bank  of  Virginia  applied  to  the  judge  of  the 

ing  to  the  said  King,  containing  in  all  about  Circuit  Court  of  the  United  States  in  the  Dis- 

tweut7-two  hundred  acres,  and  a  large  number  trict   of   Louisiana,   for   an   executor's   process 

of  slaves  on  the  same,  it  was  a^ed,  among  against  the  estate  of  Groves,  he  having  died  in 

other  things,  that  if  the  said  Collier  should  he  Deoember,   1841,  praying  that  so  much  of  his 

permitted  to  purchase  the  said  property  at  sher-  estate   might  be  seized  and  sold  as  should  be 

iB**  sale  on  any  of  the   aforementioned  judg-  necessary  to  satisfy  the  judgment,  which  had 

menta  for  bis  own  account,  or  for  the  account  been  obtained  by  the  bank  against  him  Decem- 

of  the  bank,  at  a  sum  not  exceeding  the  whole  ber  1st,   1840,  and  which  we  have  already  re- 

Muount  of  the  several  judgment  and  demands,  ferred  toj  and  an  order  was  granted  according- 

or  for  a  less  sum,  that  then,  and  in  that  case,  ly;   whereupon,  Horace  H.  Groves,  the  son  of 

tbe  said  ^property  should  be  received  by  him  in  the  deceased,  and  administrator  of  the  estate, 

satisfaction  and  discharge  of  the  same;  and  the  Sled  the  bill  in  this  case  in  the  Circuit  Court  of 

evidences   of   the   several   debts   and   demands  the  United   States,  setting  out,  substantially, 

thu*  held  by  him  and  the  bank  should  be  de-  the  facts  already  recited,  and  praying  that  the 

livered  up  to  tbe  persons  entitled  to  the  sarat;  bank  may  be  enjoined  from  proceedincr  to  seise 

and   full   discharges   given;    and   especially   to  and  sell  any  part  of  the  estate,  that  the  execu- 

Hoses  Groves  for  and  on  account  of  the  judg-  tory  process  may  be  set  aside,  and  the  bank 

ment  obtained  by  the  Farmers'  Bank  of  Vir-  decreed  to  enter  satisfaction  of  the  judgment  of 

ginia  against  him.  record. 

There  are  several  other  provisions  and  stipu-        The  answer  of  the  bank  denies  the  authority 

latiouB  in  said  agreement;   but,  as   they  have  of  Collier  to  act  for  them  in  any  settlement  or 

BO  necessary  bearing  upon  the  material  ques-  discharge  of  the  judgment,  or  for  any  purpose 

tions  in  the  case,  it  is  unimportant  to  notice  in  connection  therewith.    They  also  deny  that 

them.    Groves  was  a  witness  to  this  agreement,  they  ever  gave  their  assent  to  the  alleged  dis- 

In  pursuance  of  this  arrangement  Collier  be-  charge  of  the  debt  for  which  the  judgment  was 

eame  the  purchaser  of  tbe  property  on  the  13tli  rendered,  or  ever  ratified  or  confirmed  tbe  acts 

<tt  Hueh,  1S41,   for  the   sum  of   $32,515,   and  and  doings  of  Collier  in  relation  thereto, 
received  a  deed  of  the  same  from  the  sherifi^  on        They  further  allege  that  Collier  was  indebted 

the  sixteenth  of  the  month  thereafter.  to  them  in  the  year  1837,  in  a  large  amount, 

On  the  Ist  of  Deoember,  1841,  the  Farmers'  and  that  he  transferred  to  them  the  acceptauoes 

Bank  of  Virginia  proposed  to  Collier,  through  of  Groves,  mentioned  in  the  bill,  as  far  back  as 

their  authorised  agent,  an  arrangement  of  his  1637,  and  before  they  reached  maturity,  as  cot- 

iadebtedness  to  them,  as  follows:  lateral    security    for    his    indebtedness.      That 

1.  The  b«nk  to  give  him  a  credit  on  tbe  same  they  never  intended'to  place  tbe  bills  under  the 

of  one,  two,  and  three   years.     2.     And  sur-  control  of  Collier,  but  held  them  as  their  own, 

render  all  the  collateral  securities  which  they  and   prosecuted   them   to   judgment.     Nor   did 

had   received  from  him.     And   Collier,  on   his  they  ever  allow  him  to  take  the  charge  and 

put,  I.  To  pay  all  the  expenses  of  prosecuting  management  of  the  judgment  as   their  agent 

the   collateral   securities   to   the    attorneys    in  after  it  was  recovered. 

-whoee  hands  they  are.    2.  To  give  a  mortgage.        They  further  allege  that,  being  delayed  in  the 

wbich  was  to  operate  as  a  judicial   mortgage  collection  of  the  collateral  securities,  and  receiv- 

1n  favor  of  the  bank,  on  all  the  property  which  ing  no  payments  from  Collier,  they  employed 

ke  held  in  Concordia  Parish.     3.  To  assign  to  James  W.  Fegram,  in  November,  IMI,  as  their 

the  bank  certain  notes,  as  collateral  security,  agent,  to  call  upon  Collier,  at  his  home,  with  in- 

which  he  held  against  Diz  &  Glascock,  amount-  struotions  to   obtain   a   more  satisfactory   ar- 

ing  to  19,000.     4.  To  have  all   the  mortgages  rangement  of  tbe  debt  against  him.    That  it  re- 

that  appear  as  incumbrances  upon  the  property  suited  in  the  extension  of  the  time  of  payment 

reduced  by  a  discharge  of  record  to  an  amount  on  his  giving  the  mortgage  and  notes  referred 

not  exceeding  tWrty-five  thousand  dollars,  be-  to  in  the  bill.     They  admit  it  was  understood 

sides  those  in  favor  of  the  Bank  of  Virginia,  between  their  agent  and  Collier,  that  "the  ["67 

and   Lancaster,   Denby    &   Company.     And    5.  negotiable  paper   which   had   been   trauHferred 

To  give  three  notes  to  the  bank,  one  for  $11,-  ?•  collateral  security  was  to  be  surrendered  up 

764.68,   payable   in   twelve  months   after  date,  »"  .'"»'•  ^^  security  furnished  by  the  mortgage 

one    for   $12,470.57,   payable    two    years   after  '^'""K-    «    '^P;!^?"^!^,,''^  J";*"' l^V*^"^"*    *° 

.1  J  I       ^,i  .-.in  on         „  1.1      JL     ,  secure    his    indebtcdneas,   and    reiying   on    bis 

date,   «id    one    for    SI3  2I8.B0,    payable    three  t^^jj^      ;„   tbe   payment   of   the   notes   as 

jea»  after  date   amounting,  in  the  aggregate,  ^        j^^^^^^  ^^^      ^^^^  ^„^  ^^  ^^^^  ^^^^^ 

to  thirty-seven  thousand  four  hundred  and  fif-  ^^^^j  f„^  1,^  ^^^^  ^.^rtgage  are  already  past  due. 

ty^ourdollars,  five  cents  ^nd  nothing  paid  by  the  said  Collier;  that  the 

This  M  the  BubsUnce  of  the  proposition  made  property  covered  by  the  mortgage  is  discovered 

by  the  agent,  and  which  was  intended  aa  m-  to  be  liable  under  previous  incumbrances  to  a 

B«'J  Btructions  to  F.  H.  Farrar,  his  'attorney,  large  amount,  which  may  render  it  insufficient 

under  whose  direction  the  mortgage  was  to  be  for  the  poyment  of  their  debt.    That  said  Col- 

ptepared  and  executed.  Ijer  has   long  since   waived   the  assignment  of 

On  the  3d  of  December,  1841,  the  mortgage  the  said  judgment,  and  consented  that  the  bank 

was  duly  executed  by  Collier,  and  delivered  to  might  retain  it  as  additional  security. 
Farrar,  ood  aeeepted  by  bim  on  behalf  of  :he        The   court  below   granted  a  preliminary  vii- 

Ijuik.  junction,  and  afkeiwoi^  «1  \.^  \t««,tvEia  ^«&.  Vtw 
1>  V.  M.  »»^ 
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pleadings  and  proofs,  confirmed  the  iame,  and 
decreed,  that  satisfaction  of  the  judgmeat 
ugainst  Groves  should  be  entered  of  record. 

Upon  full  consideration  we  are  of  opinion 
this  decree  is  right,  and  ^hauld  be  afGrmed. 

King,  the  drawer  of  the  bills,  wa«  the  prin- 
cipal debtor,  as  the  acceptance  by  Groves  was 
for  hia  accommodation .  He  was  therefore 
bound  to  provide  for  them  and  keep  Groves 
harmless;  and  this  he  did,  so  far  as  the  interest 
of  Collier  wOiS  concerned,  by  the  agreement  of 
26th  February,  1841,  and  aubsequcnt  purchase 
by  Collier  of  the  plantation  and  slaves  in  pur- 
suance of  its  stipulations.  The  purchase  and 
title  of  the  property  under  the  sheriff's  sale,  it 
was  agreed,  should  be  made,  and  taken  in  satis- 
faction of  this  among  other  demands  against 
Kin^;  and  in  order  to  complete  the  satisfaction, 
Collier  bound  himself  to  procure  a  discharge  of 
the  judgment  which  the  bank  hud  recovered 
upon  the  drafts,  and  then  held.  Groves  was 
privy,  and  consenting  to  this  arrangement  be- 
tween King  and  Collier,  and,  as  between  the 
latter  and  him,  when  consummated,  it  consti- 
tuted a  valid  defense  to  the  drafts  or  judgment 
either  in   law  or  equity. 

It  is  true,  as  the  bunk  was  not  privy  and  con- 
senting to  the  arranj;ement,  their  interest  in  the 
drafts  was  unaffected  by  it,  and  they  were  still 
at  liberty  to  enforce  their  judgment  against 
Groves,  if  necessary  to  the  payment  of  the 
debt  for  which  the  drafts  had  been  pledged  as 
security. 

But,  on  the  3d  of  December  following,  they 
entered  into  an  arrangement  with  Collier  by 
which  it  was  agreed  that,  on  the  execution  and 
delivery  to  them  of  three  notes,  payable  in  one, 
two,  or  three  years,  covering  the  whole 
amount  of  hia  indebtedness  to  the  bank,  to- 
gether with  a  mortgage  upon  a  large  plantation 
and  slaves,  besides  other  real  estate,  as  security 
for  the  payment,  all  the  collateral  securities 
previously  held  for  the  indebtedness  should  be 
given  up  to  him.  The  notes  and  mortgage 
58*]  "were  executed  and  delivered  accord- 
ingly, and  the  collateral  securities  surrendered, 
and  the  interest  in  them  again  exclusively 
vested  in  Collier;  and  in  this  way  becoming 
the  owner  of  the  drafts  and  judgment  against 
Groves,  for  which  he  had  already  received 
satisfaction,  and  bound  himself  to  procure  a 
discharge  from  the  bank,  the  agreement  with 
King,  tne  principal  debtor,  operated  instantly 
as  an  extinguishment  of  the  demand;  and 
placed  it  beyond  the  power  of  either  Collier  or 
the  bank,  or  both  of  them  together,  to  revive 
it  by  any  subsequent  arrangement.  The  de- 
fense of  Groves,  arising  out  of  the  agreement 
of  King  with  Collier,  attached  immediately  on 
the  bnnk  re-investing  Collier  with  their  interest 
in  the  drafts,  and  would  adhere  to  them  into 
whosever  hands  they  might  pass.  They  were 
not  only  bills  over  due,  but  hod  become  merged 
in  judgment  against  Groves. 

It  has  been  argued,  on  behalf  of  the  bank, 
that  Collier  failed  to  comply  with  all  the  con- 
diliuns  upon  which  they  stipulated  to  accept 
the  mortgage  and^urrender  the  previous  col- 
lateral securities;  and  especially  in  one  import- 
ant particular,  namely,  the  discbarge  of  record 
of  existing  incumbrances  upon  the  property  so 
as  to  reduce  them  to  aa  amount  not  exceeding 
^5,000. 
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But  there  a 

In  the  first  place,  the  weight  of  the  proof  i^ 
that  the  agent,  after  an  investigatioa  and  ex- 
amination of  these  iacumbrances,  waived  the 
discharge  of  record,  being  satisfied  that  tbej 
had  been  paid  from  the  representation  of  ColUrr. 

And  in  the  second,  no  such  ground  of  de- 
fense is  set  up  in  the  answer,  nor  is  there  any 
allegation  of  imposition  or  fraud  by  Collier  in 
the  transaetion.  And,  jn  the  third,  assumiog 
that  there  was,  the  bank  could  not  avail  them- 
selves of  it  for  the  purpose  of  avoiding  their 
part  of  the  arrangement,  and,  at  the  same  tinte, 
hold  on  to  the  mortgage  as  a  security  for  G>l- 
lier's  indebtedness.  There  has  been  no  aor- 
render  of  the  mortgage,  on  the  part  of  the  baiik. 
or  oSer  to  surrender  and  vacate  the  agreemcBL 
On  the  contrary,  it  is  claimed  by  them  «•  an 
HVailable  security,  held  and  relied  on  agaimt 
Collier. 

It  may  be,  that  if  a  fraud  had  been  commit- 
ted upon  the  bank,  in  the  negotiation  to  sub- 
stitute this  mortgage  for  other  collateral  ■ecnri- 
ties,  upon  a  surrender  of  the  mortgage  and 
notes  accompanying  it  to  Collier,  on  a.  diacoverv 
of  the  fraud  claiming  to  vacate  the  arrange- 
ment on  this  ground,  their  right  to  and  interert 
in  the  securities  surrendered,  in  the  abMnce  of 
any  prejudice  to  the  rights  of  third  persons  ar- 

S Hired,  in  the  meantime,  might  Terive;  and.  ia 
tiis  way,  the  defense  of  Groves  be  overreadied. 
the  bank  being  thus  remitted  to  their  crigina* 
rights.  But,  be  this  as  it  may,  as  no  sudi  step 
has  been  taken,  nor  even  claim  of  frand  set  sp 
in  the  pleadings,  we  are  bound  to  ri^rd  tk 
arrangement  "as  valid  and  binding  upon  [*SI 
both  parties;  and  if  any  fraud  or  impo^tiaa 
has  been  committed  to  the  prejudice  of  the 
bank,  they  must  look  to  him  personally  for 
compensation  and  redress.  The  rights  acquind 
by  each  party  to  the  sec euri ties  eichangM. 
must  be  taken  to  he  such  as  were  intended  by 
the  terms  of  rgrecment;  and,  regarding  the 
transaction  in  this  light,  it  is  clear,  even  eoa- 
ceding.  as  is  alleged,  that  Collier  has  ma 
waived  the  surrender  of  the  collateral  secDntia 
for  which  he  had  stipulated,  or  baa  aince  re-u- 
signcd  them  to  the  bank,  the  defense  of  Groret 
is  still  complete.  These  drafts,  and  judgment 
upon  them,  became  extinguished  the  iniinimt 
the  agreement  between  the  bank  and  CblU« 
was  carried  into  execution.  They  then  becanc 
the  exclusive  property  of  the  latter,  in  wWA 
event  his  agreement  with  King,  the  priae^ 
debtor,  worked  an  immediate  satisfaction. 

It  has,  also,  been  argued  that  King  haa  failed 
to  fumtl  all  the  stipulations  in  his  agreemrt 
with  Collier,  and  hence  that  it  is  not  avBilaU* 
to  Groves.  But  this  is  a  question  exclusively  be- 
tween him  and  Collier,  who,  for  au^t  'ttat 
appears,  is  content  with  the  agreement  in  tka 
way  it  hns  been  carried  into  execution.  Us 
purchased  the  property  and  took  the  aherin 
deed  as  is  alleged,  and  not  denied,  went  b  t» 
the  possession  and  enjoyment  of  the  estate,  a»i 
.'^till  holils  it.  And.  if  he  has  not  aciiuirnt  all 
the  property  stipulated  for  in  bis  agreement,  be 
must  look  to  King,  peraonallj-,  for  compenia- 
tion  and  redress.  He  has  chosen  to  accept  the 
e.vecution  of  the  agreement,  nnd  mnat  ki 
deemed  bound  by  its  stipulationa. 

In  every  view  we  have  been  able  to  take  «f 
—  -  19. 


Lkbsieur  et  al.  y.  Pbice. 


Order. 

This  cause  came  on  to  be  beard  on  the  tran- 
■eript  of  the  record  fron)  the  Circuit  Court  of 
the  United  Statei  for  tbe  Diatridt  of  Louiaiana., 
and  waa  argued  by  counsel;  on  conaideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  tlie 
•aid  Circuit  Court  ia  thia  cause  be,  and  the 
aune  ia  hereby  affirmed,  with  coata. 


GODFREY  LESSIEUR,  Abram  Augustine,  and 
Mary  W.,  hta  Wife;  Thomas  H.  Dawson, 
Richard  J.  Wataou,  and  Sarah,  his  Wife;  and 
Palmelia  E.  Dawson,  Laura  A.  Dawson,  and 
George  W.  Dawson,  Infants,  by  ThomaH  H. 
Dawson,  their  Guardian,  Plaintiffs  in  Error. 

THOUAS  PRICE. 

Practice — State  Court  equally  divided — effect 
on  this  court — ^New  Madrid  certificate — in- 
ception of  title  under — grant  to  Misaouri  by 
U.  8, — when  title  became  complete. 

Wliere  tlia  blgbeat  c 


equal    dl 


idgroent  of  •afflrmi 


J    of    New    Madrid    Countj,    whc 

earthquakes,  a  notice  of  locntlDn  givt 
T«;or-|eniral  was  not  sufflclent  to  i 
In  tbe  applicant ;  the  title  wan  "nt  <^ 
tbe   plat  and  certificate  of  b 


But  Iftbeclaim;  \iaier  a  New  MBdrlu  certlflcf  . 
be  prosecnted  by  an  osent  without  the  knowledge 
at  tbe  princlpHl.  tbe  title  to  the  new  land  cannot 
Test  In  the  principal  until  he  aasenta  to  and  adopt: 
tile  proeeedfaga  ot  bis  agent;  because,  b;    — '" 


sent,  he  relinquishes  the  tl 
lint  owned. 

In  1820,  Congreaa  granted  t> 


e  lan/whl 


the 


wbteh  should,     —   —   — „._ 

Intnre,  be  located,  aa  near  aa  may  be.  In  one  twd;, 
at  anj  time,  In  such  townships  and  rangra  as  tlin 
I^slafature  mar  select  on  any  of  the  public  lands 
Mtbe  Dnited  States :  Provided,  that  such  locations 
■hall  be  made  prior  to  tbe  public  sale  □(  the  lands 
«f  tbe  Dnited  Statea  surrounding  such  location." 
This  grant  did  not  need  an  application  to  an  ot- 
Oeer  af  tbe  United  Btates  for  permission  to  locate 
IL      Wben   tbe   Legislature  selected   tbe   land,   and 

Ere   notice   thereof   to   tbe   SurreTOr-Geceral    acd 
border  of  the   land    District,    the   land    became 
Menttaed  and  the  titk - 


_«  entire  amount  of  foor  si .._ ,. 

Tbe  time  at  whlcb  tbe  title  of  the  Stale  beci 
complete,  was  tbe  daj  on  which  the  govemar  n 


(     rpEIB  ease  wu  brought  u])  from  the  Siipreir 
f     J.  Oonrt  of  the  State  of  Missouri  by  a  writ  c 


Nffia. — What  aOlDdlcatlon*  of  state  courts   ___ 
be  broDBbt  ap  for  rerlew  la  tbe  Supreme  Court  at 
tbe  Called  Statea  by  writ  of  error  to  thoie  co 
mm  note  to  S3  L.B.A.  DIS. 


r.  issued  under  the  25lh  section  of  the  Ju- 
diciary Act. 

It  was  an  ejectment  brought  by  the  plaintiffs 
in  error,  in  the  Circuit  Court  of  Cole  County 
(State  Court  of  Misaouri),  to  recover  lot  No. 
455,  as  known  and  described  upon  the  plat  of 
the  City  of  Jefferson,  lying  and  being  at  a  cor- 
ner formed  by  the  intersection  of  Washington 
and  High  streets.  Both  parties  claimed  to  de- 
rive title  from  the  United  States.  The  cause 
was  submittted  to  the  Circuit,  Court  of  Cole 


Supreme  Court  of  Missouri,  where  the  jud^m< 
of  the  court  below  was  afiirmed  by  a  divided 
court)  one  judge  not  sitting,  one  being  for  af- 
firming the  judgment,  and  one  diaacnting.  The 
plaintiffs  then  brought  the  case  to  this  court  by 

The  bill  of  exceptions,  which  was  taken  to 
tbe  rulings  of  the  court  upon  the  trial  of  the 
cause  in  Cole  County,  seta  forth,  in  extenso, 
aundry  papers,  the  insertion  of  which  does  not 
appear  necessary  in  thia  report.  A  summary  of 
the  evidence  offered,  together  with  the  prayers 
to  the  court,  seems  to  be  all  that  ie  required. 

Upon  the  trial  in  the  Circuit  Court,  the  plain- 
tiffs gave  in  evidence  the  following  chain  ot 
title,  to  wit: 

1.  A  confirmation  made  by  the  Board  of 
Commisai oners,  on  'the  8th  of  January,  {*«! 
1811,  of  two  hundred  arpents  of  land,  in  the 
County  of  New  Madrid,  to  Bnptiste  Delisle,  a^ 
described  in  a  plat  of  survey  certified  the  27th 
of  February,  1808. 

2.  The  coramiaaioners'  or  New  Madrid  cer- 
tiQcate,  iasued  20th  o(  November,  1817,  to 
Baptiate  Delisle,  for  two  hundred  arpents,  iu 
lieu  of  Ma  land,  injured  by  earthquakes,  lying 
in  the  County  of  New  Madrid. 

3.  A  notice  of  location  given  to  the  Surveyor- 
General,  by  Thomaa  Hempstead,  and  A.  !>. 
Langham,  aa  the  legal  representatives  of  Bap- 
tiste  Delisle,  dated  2d  June,  1821,  that  they 
had  located  two  hundred  arpents  under  the 
foregoing  certificate,  "so  as  to  include  frac- 
tional section  number  sis,  the  northeast  frac- 
tional quarter  of  fractional  section  nuniber 
aeven,  and  as  much  off  the  north  part  of  tbe 
west  fractional  half  of  fractional  section  num- 
ber eight,  aa  will  make  the  quantity  of  two 
bundrwl  arpents,  all  in  township  number  forty - 
four,  north  of  the  base  line  of  range  number 
eleven,  west  of  the  fifth  principal  meridian, 
aoutli  of  the  Misaouri  River." 

4.  A  survey  made  by  tlie  deputy -surveyor  of 
the  above  location,  dated  5th  of  August,  1S21, 
and  filed  11th  of  February,  1822. 

5.  Patent  certificate,  dated  25th  of  February, 
1822,  and  delivered  to  Charlea  L.  Hempstead. 

e.  Patent  from  the  United  Statea  to  lioptiste 
Delisle,  dated  tbe  13th  of  November,  1822. 

7.  Deed  from  Delisle  and  wife  to  Robert  D. 
Dawson  and  Godfrey  Leasieur,  for  the  land 
patented  to  him,  dated  13tb  of  September,  1842. 

8.  It  was  admitted  that  the  parties  auing  as 
the  heirs  of  R.  D.  Dawson  were  liis  helra,  and 
their  names  were  correctly  set  out. 

9.  It  was  further  admitted  thiit  the  defend- 
ant wos  in  possession  of  the  land  in  controver- 
sy at  the  commencement  of  this  suit. 

10.  The  monthly  and  yearly  value  ot  the 
premises  was  agreed  upon  betweeo.  Uia  f%^\»%. 
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The  defcn<lant,  to  ihow  title  in  hiuaelf,  n- 
Ifed  upon  the   following  facts: 

1.  An  Act  of  CongreBB,  approved  6th  March, 
IS20,  the  fourth  paragraph  of  the  sixth  seetjou 
of  wliich  provides  as  follows;  "Four  entire 
sections  of  land  be,  and  the  same  are  hereby 
granted  to  said  State  (the  State  of  Missouri), 
for  the  purpose  of  fixing  tlieir  seat  of  govern- 
ment thereon,  which  said  sections  shall,  andcr 
the  direction  of  the  Legislature  of  said  State, 
be  located,  as  near  as  raaj  be,  in  one  body  at 
any  time,  in  such  townships  and  ranges  as  the 
Legislature  aforesaid  may  select,  on  any  of  the 
public  lands  of  the  United  States,  provided 
62*]  tiiBt  *Euch  location  shall  be  made  prior  to 
the  public  sale  of  the  lands  of  the  United 
States  surrounding  such  location.  3  Stat,  at 
Large,  547. 

2.  An  ordiuaoce,  adopted  by  the  Convention 
of  the  State  of  Missouri,  on  the  lOtb  Jnly, 
1820,  accepting  the  said  grant  of  land.  R.  C. 
1845,  p.  22. 

3.  An  Act  of  the  Legislature  of  the  State  of 
Missouri,  entitled  "An  Act  providing  for  the 
location  of  the  permanent  seat  of  guvcniincnt 
for  the  State  of  Jlissouri,"  approved  IGIb  No- 
vember, 1820.  1  Terr.  Laws,  646.  This  Act 
appoints  commissioners  to  select  a  sito  for  the 
permanent  seat  of  government,  and  requires 
tUein  to  make  their  report  to  the  next  session 
of  the  General  Assembly  of  ssid  State. 

4.  An  act,  supplementary  to  the  foregoing 
Act,  approved  28th  June,  1821.  1  Terr.  Laws, 
773.  This  Act  provides  for  filling  vacancies 
that  may  happen  in  the  board  of  commission- 
ers, and  extends  the  time  of  making  their  re- 
port until  the  next  session  of  the  General  AS' 
sembly. 

5.  A  joint  resolution  of  the  General  Assem- 
bly, approved  28th  June,  1821.  1  Terr.  Laws, 
780,  recpiiring  the  Governor  of  the  State  to  no- 
tify the  Surveyor -Gen  era  I  for  the  Slnte  of  Il- 
linois and  Jlissouri,  and  also  the  register  of  the 
land  ollici.'  in  which  the  lands  arc  selected,  that 


/^ 


eight,  the  entire  scctii 
t«cn,  and  eo  much  of  the  nortli  pnrt  of  si'c- 
tions  nineteen  and  twenty  as  will  make  four 
sections,  in  fractional  tovmship  forty. four,  snulli 
iif  tlie  Missouri  River,  in  range  number  eleven, 
to  fifth  principal  meridian;  and  that  ho  request 
the  said  surveyor  and  re(;islc'r  tn  withhold  llm 
same  from  sale  or  loontion,  until  the  general  as- 
sembly determine  wlielJier  said  selection  be  ac 
cepted  by  the  Slate." 

8.  An  Act  of  tlie  Coneral  Aflscmbly,  entitlcJ 
"An  Act  fixing  the  permanent  sent  of  govern- 
ment," approved  1st  Dccemijer,  1821.  1  Terr. 
Laws,  825.  The  first  section  of  wliich  accepts 
the  land  above  described  for  the  use  and  bcnc-- 
flt  of  said  State.  The  second  section  provides 
for  the  lading  out  of  a  town  thereon;  and  llie 
third  section  requires  the  Governor  to  notify 
the  Surveyor -General  of  the  acceplivnce  of  suid 
land  by  the  Gt'neral  Assembly,  for  the  perma- 
nent seat  of  government,  by  transmitting  to 
him   an  authenticated  copy   of  said  Act. 

7.  Also,  an  Act  of  the  Oenerol  Assembly,  en- 
titled "An  Act  Kilpplemcntary  to  the  Act  fixing 
the  permanent  scat  of  government,"  approved 
11th  Jannary,  1822.  1  Terr.  Laws,  650.  This 
Attt  furtlier  provides  for  the  laying  out  of  a 
S»4 
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<.  It  wu  admitted  that  the  journal  of  the 
6«ii«t«  of  Miuouri,  at  the  23d  NoTcniber,  1S21, 
■hows  that  a.  cominittee  of  the  Senate,  to  whieh 
hmd  b«en  referred  the  report  of  the  eommU- 
■louers  for  the  location  of  the  seat  of  goveni- 
ment  of  the  State,  reported  to  the  Senate  that 
the  proposition,  mode  hy  Angen  L.  Langhatn 
ought  to  be  accepted;  and  that  the  seat  of  gor- 
emmsnt  should  be  penoanently  located  on  the 
ei^t  hundred  and  ninety-two  acres  of  land  sit- 
tuted  at  Cote  Sana  Deasein.  That  one  half  of 
which  Langham  proposed  to  donate  to  the 
Btnte,  which  was  concurred  in.  On  motion, 
the  report  was  laid  on  the  table  until  next  day, 
■jid  afterwards,  on  the  2Sth  November,  1821, 
the  same  was  indefinitely  postponed. 

6.  That  the  journal  of  the  House  of  Repre- 
■entAtiTea  shows  that,  on  the  28th  of  November, 
1821,  the  House  had  under  consideration  the 
Location  of  the  permanent  seat  of  government. 

On  the  IGth  of  December  next  following, 
the  committee  of  *he  judiciary  of  the  House 
reported  to  the  House  the  state  of  the  title  at 
Cote  Sans  Dessein.  On  the  28th  of  the  some 
month,  the  House  had  the  same  subject  under 
aonsideration. 

a.  It  was  further  admitted  that  the  journal 
at  the  House  of  ReprcsentatiTes  shows  that,  on 
the  3d  January,  1822,  Governor  HcNair  laid 
b«fore  the  General  Assemblj  the  communica- 
tlon  received  by  him  from  the  Survey or-Gener- 
Kl,    of    date   2d   January,    1822. 

7.  A  joint  resolution  of  the  two  houses  of  the 
G)ener«l  Assembly,  requesting  the  Governor  to 
notify  the  President  of  the  United  States  of  the 
■■election  made  for  the  seat  of  government, 
K.pproTed  14th  December,  1822.  1  Terr.  Laws, 
>84. 

8.  An  Act  of  the  General  Assembly  of  the 
State  of  Missouri,  approved  IBth  December, 
L822.  1  Terr,  Laws,  1018,  authorimng  the 
^xiiEtees  appointed  by  the  Act  to  contract  with 
die  claimant  for  the  removal  of  the  New  Mad- 
*^d  location  from  the  lands  selected  for  the 
*««t  of  government,  on  certain  conditions;  if 
Ui  adjustment  be  not  obtaineil,  then  the  trus- 
tees are  required  to  select  eight  squares  for 
Public  purposes,  and  the  land  so  selected,  to- 
gether with  the  streets  and  alleys  laid  out,  are 
•ondemned  for  public  use,  etc. 

9.  Tlie  survey  of  the  lands  selected  by  the 
State  of  Missouri,  made  in  August,  1824,  and 
approved  by  the  Surveyor- General,  on  the  K5th 
September,   1847. 

Thereupon  the  defendant  offered  the  follow- 
X)g>  additional  eridence,  to  wit; 
*»"]  •!.  A  copy  from  the  books  of  the  re- 
>«rder  of  land  titles  of  the  relinquishment  of 
^nds  in  New  Madrid,  by  which  it  appcnrs  that 
■lie  land  in  lieu  of  which  the  certificate  in 
^vor  of  Baptiste  Deliale  was  issued,  and  which 
'3u  plaintifl'  had  given  in  evidence,  was  made 
^  Carter  Beamon, 

E.  A  copy  of  a  deed  from  Delisle,  for  the 
%nd  In  New  Madrid  to  Carter  Beamon,  dated 
Ith  August,  1817,  acknowledged  on  same  day, 
kad  recorded  on  the  17th  September.  1817.  It 
Mae  certified  by  the  recorder  of  land  titles  as 
>«]ng  a  true  copy  of  the  original  on  file  in  his 
Office,  and  was  also  a  sworn  copy.  Hnvini;  fimt 
Pnrved  by  a  witness  that  he  had  applied  to  staid 
tveorder  for  the  original  which  he  had  seen  in 
kia  office  and  had  compared  with  the  copy, 
IS  lb  ed. 


;  stating  to  him  that  he  wished  to  use  ft  on  the 
trial  of  this  case.  But  the  recorder  refused  to 
let  it  go  out  of  his  office,  saying  that  ft  was  one 
of  the  files  of  his  office,  and  that  he  was  not 
authorized  to  let  it  go  out  of  his  office. 

3.  A  certified  copy  of  a  deed  from  Delisle  to 
Alexander  Conia,  dated  ITth  October,  1810, 
proved  on  the  20th  January,  1823,  before  the 
judge  of  the  County  Court  of  St.  Louis  Coun- 
ij,  and  recorded  on  the  6th  May,  1823,  in  Cole 
County.  This  deed  conveys  the  some  land  in 
New  Madrid   County. 

The  plaintiffs  objected  to  the  Introduction 
of  both  deeds  as  evidence  in  the  cause,  and 
their  objections  were  sustained,  and  said  deeds 

4.  The  defendant  then  read  in  evidence  the 
deposition  of  John  Baptiste  Delisle,  which 
shows  that,  until  the  year  1842,  he  never  knew 
that  the  certificate  issued  in  his  favor,  by  virtue 
of  which  the  location  on  the  land  in  question 
was  made,  had  been  issued,  nor  of  the  location^ 
nor  survey  thereof,  nor  of  the  issuing  or  exist- 
ence of  a  patent  to  him  of  said  land,  nor  even 
that  Congress  had  passed  a  law  for  the  relief  of 
the  sufferers  by  earthquakes  in  New  Madrid 
County.  And  that,  consequently,  until  said 
last-mentioned  date,  he  never  had  given  any 
assent  to  any  of  the  proceedings  touching  the 
New  Madrid  location  in  his  name. 

On  the  close  of  the  evidence  the  counsel  for 
the  plaintiff  prayed  the  court  to  declare  the  fol- 
lowing, in  the  nature  of  instructions,  to  be  the- 
law  of  this  case: 

1st.  The  patent  from  the  United  States  to 
John  Baptiste  Delisle,  if  the  same  be  true  and 
genuine,  is  sufficient  in  law,  to  vest  the  legal 
title  [to]  the  land  therein  mentioned  in  the  said 
Delisle,  if  he  were  living  at  its  date.     [Given.] 

2d.  The  deed  from  Delisle  and  wife  to  Rob- 
ert D.  Dawson  and  Godfrey  Lessieur,  if  true- 
and  genuine,  is  sufficient  in  law  to  vest  said 
title  in  said  Dawson  and  Lessieur.     [Given.] 

4th.  That  if  the  New  Madrid  certificate, 
panted  to  said  Delisle,  was,  on  the  2d  June, 
1821,  located  on  the  land  in  controversy,  and 
•was  afterwards  surveyed  by  a  United  [•60 
States  surveyor,  according  to  law,  and  was  ap- 
praised by  the  Surveyor  General :  and  said  land 
was  finally  patented  to  DcliHie,  according  to 
said  location  and  survey,  then  the  effect  of  said 
patent  is  to  vest  said  leffal  title  in  said  Deliale 
{as  against  any  other  title  derived  from  the 
United  States),  from  said  2d  June,  1821,  the 
date  of   said   location.      [Refused.] 

5th.  That  to  vest  the  le^l  title  to  the  four 
entire  sections  of  land  granted  to  the  State  for 
a  seat  of  government  by  the  Act  of  the  6th 
March,  1820,  it  was  necessary  that  said  loca- 
tion should  have  have  been  made  of  four  whole 
and  entire  lerlinns;  and  thnt  a  location  thereof. 
on  two  wliolG  ppctiona  and  five  parts  of  other 
sections,  was  not  in  conformity  with  said  Act, 
and  therefore  void,  unle.HS  subsequently  ratified 
by  the  Government  of  the  United  States,  or 
some  department  or  office  thereof,  authorized 
so    to    do.      [Refused.] 

nth.  That  a  location  of  said  land  by  the  StaU 
shnuM  have  been  made  in  the  office  of  some 
ofTirrr  of  the  Land  Office  Department  of  the 
United  States,  and  that  a  record  of  said  loca-. 
tjon  should  have  been  made  in  such  office. 
[Refused.] 
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Tth.   To   give   vslidity   to   si^ch   location,   it 

should  have  been  Banetioned  bv  some  ullicer  of 
the  I'nitcd  States  having  authority  in  dispos- 
inR  of  the  public  lands.     [Refused.] 

StU.  That  such  location  could  not  lanfully 
Ik  made  in  the  ofiice  of  the  surveyor  of  public 
lands  in  Illinois  and  Missouri.     [Refused.] 

eth.  There  is  no  evidence  before  the  court, 
sittiDg  as  a  jury,  tlkat  any  location  of  said  four 
entire  sections  ever  was  in  fact  made.      [B.e- 

loib.   That   if   the   New   Madrid   certiAcate, 

Sauted  to  John  B.  Delisle,  was,  on  the  2d  of 
ine,  1821,  located  on  the  lands  in  controversy; 
and  that  said  location  was,  on  the  5th  of  Au- 
gust, 1821,  surveyed  by  the  proper  ofTicer  of 
the  United  States,  and  afterwards  patented  to 
said  Delisle,  in  conformity  to  said  survey,  the 
effect  of  said  patent  is  to  vest  said  title  in  said 
Delisle,  or  bis  legal  representatives,  from  the 
said  5th  of  August,  1821,  as  against  any  person 
deriving  title  from  the  United  States,  after  said 
location,  and  before  snid  patent,     [Refused.] 

11th.  That  the  notice  of  location,  survey, 
patent,  and  other  documents  and  acts  shown  in 
evidence  by  the  plaintilTs,  touching  the  location 
of  the  New  Mailrid  certificate,  No.  347,  issued 
to  John  B.  Delisle,  etc.,  if  true  and  genuine 
documents,  shows  a  better  title  tlian  any  which 
have  been  shown  by  the  defendants.     [Refused.] 

I2tli.  The  neglect  of  the  Surveyor- General, 
or  the  recorder  of  land  titles,  to  perform  any 
67*]  act  of  mere  duty  on  their  part,  'towards 
the  consummation  of  a  title  on  said  location, 
could  not  affect  the  rights  of  the  party  in- 
terested.    [Refused.] 

The  defendants  then  prayed  the  following  in- 
structionE : 

Ist.  The  title  of  the  United  Stetes  to  the  land 
described  in  the  copy  of  the  patent  given  in 
evidence  by  the  plaintiffs  was  not  dcvrsti'd  out 
of  the  United  States  until  the  plat  and  survey, 
givi'o  in  evidence  by  the  plaintiffs,  was  re- 
turned to  the  office  of  the  recorder  of  land  ti- 
tles; and  the  title  of  the  United  States  to  the 
land  located  under  the  directions  of  the  Legis- 
lature of  the  State  of  Missouri,  in  pursuance  of 
the  4th  proposition  of  the  0th  section  of  the  Act 
of  Congress  of  the  Cth  of  March,  1820,  wns 
vested  in  the  State  as  early  as  the  acceptance 
by  said  State  of  the  selrctioil  of  land  made  by 
her  commissioners.  If,  therefore,  said  accept- 
ance was  made  prior,  in  point  of  time,  to  the 
returnin);  of  said  survey  and  plat  to  the  office 
of  the  recorder  of  land  titles;  and  if  the  land  so 
selected  nnd  located  embraces  the  same  land 
mentioned  in  said  copy  of  patent  given  in  evi- 
dence by  the  plaintiir,  then  the  said  plaintiffs 
are  not  entitled  to  recover  in  this  action.     [Re- 

2ii.  If  the  John  B.  Delisle,  who  was  the  owner 
of  the  land  in  the  County  of  New  Mmlrid,  in 
lieu  of  which  the  certiiicBte  Xo.  347  was  issued, 
until  the  year  1843,  knew  nothing  of  the  issu- 
ing or  existence  of  said  certificate,  nor  of  the 
notice,  survey,  or  patent,  given  in  evirlence  by 
the  plaintiffs,  and  never  assented  to  the  same 
prior  to  said  date,  and  if,  prior  to  xaid  date,  the 
former  sections  of  land  mentioned  in  the  4th 
proposition  of  the  (lib  section  of  tbp  .Act  of  Con- 
ifrc-is,  approved  Mareh  the  (ltd.  1820.  had  been 
Incatfil  under  the  direcUnn  pf  the  I-epislaiure 
of  tills  State,  upon  the  pvcniiaes  \Ti  i^weaUtm, 
800 
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3d.  If  lAngham  and  Hempstead  obtained  tht 
certificate  No,  347,  given  in  evidence  by  thi 
plaintiffs  claiming  to  be  the  legal  repreaenti- 
fives  of  John  B.  Delisle,  and  in  that  chancier 
made  the  location,  when  in  fact  they  were  ut 
the  legal  representatives  of  said  Delisle,  noria 
any  manner  entitled  to  said  certificate,  nor  tt 
the  land  located  by  virtue  thereof,  such  Ids- 
tion  is  void,  as  against  this  defendant.    [Be 

The  first  and  third  of  which  were  refuKd, 
and  the  second  given,  to  the  giving  of  vhiel 
the  plaintiffs  also  excepted. 

The  court  thereupon  gave  a  verdict  for  lit 
defendant. 

The  plaintiffs  then  moved  for  a  new  triil, 
which  was  refused,  and  a  bill  of  ezceptim 
was  taken  to  the  several  rulinga  of  the  conit 

It  has  been  before  mentioned  that  the  8i- 
preme  Court  of  Missouri  affinned  the  judgmat 
of  the  court  below  by  a  divided  "court;  [*ll 
and  that  the  plaintiffs  sued  out  a  writ  of  tmr, 
and  brought  the  caae  up  to  this  court. 

It  was  argued  by  Mr.  Glover  for  the  pliiii- 
tiffs  In  error,  and  Mr.  Leslie  for  the  defeniiut 

Mr.  GlDver  made  the  following  points; 

1.  The  plaintiffs  in  error  exhibited  ■  titb 
good  in  itself.  The  New  Madrid  certiflcttt  to 
John  Baptists  Delisle,  or  his  legal  reprcMta- 
tives,  dated  November  20,  J817;  the  oitrj 
therewith  of  June  2,  1821;  the  sam^  i 
Angust  5th,  1821,  issued  to  the  recorder  FAn- 
ary  II,  1S22,  patent  certificate,  Fehrnsrj  0, 
1822,  and  patent  in  conformity  with  the  »id 
preliminary  steps,  dated  November  13,  IBft 
constitute  a  title  which  would  hold  theliod'' 
no  other  title  had  emanated  from  the  UniW 
States, 

2.  The  defendant  in  error  also  claims  tint  ha 
holds  a  title  valid  in  itself.  This  propoutiM 
the  plaintiffs  controvert  entirely.  They  M*"* 
that  the  defendant  has  no  title  whatever;  ui 
in  due  time  will  endeavor  to  demnnstral*  tilt 
all  the  steps  taken  by  the  State  of  Missouri,  it 
order  to  perfect  a  title  under  the  grant  a* 
taincd  in  the  Act  of  Congress,  approved  Mu* 

'6,  1820,  were  null  and  void,  not  being  in  «■■ 
I  formity  to  the  terms  of  the  grant,  or  the  Is" 
I  of  the  land. 

3.  They  will  concede,  however,  for  tht  pw- 
ent,  and  merely  for  the  sake  of  the  arganaiL 
that  such  a  title  exists  in  the  defendant  u  bt 
claimed  for  himself,  and  proceed  to  enuniot. 
with  this  view  of  the  subject,  what  is  tit  «!- 
ative  value  of  that  patent  when  compirel  "it* 
the  plaintilTs, 

4.  Whenever  two  titles  have  cmaDsted  fwB 
goveriimcnt,  it  becomes  necessary  to  inqwK 
which  is  the  elder  title,  as  that  one  must  f*" 
vail.     1  Peters.  6(18;  13  lb.  436. 

5.  The  plaintiffs  insist  that  their  title  1«" 
to  exist  at  the  date  of  the  entry,  or  notice  ef  ••■ 
cation,  June  2,  I82I :  and  that  the  patent  tkit- 
on,  issued  to  Deii»le.  or  his  leRal  repio*''" 
fives,  relates  back  to  the  said  entry,  ■■* 
overreaches  any  other  title,  taking  its  incepSM 
in  the  meantime  from  the  Government  ri '*■ 
United  States. 

6.  A  contrarv  position  has  been  takea  ]•* 
\ll;xli^.■^  t-be  defendant.  It  ia  this:  that  the  riiM 
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of  Dclisle,  or  any  one  claiming  under  bim.  In- 
cspted  onl^  at  the  moment  of  tlie  return  of  the 
plat  of  his  survey  into  the  office  of  the  re- 
corder of  land  titles.  That  in  a  case  of  conflict- 
ing titles,  the  priority  of  right  can  only  be  de- 
termined with  reference  to  the  date  of  this 
event;  and  that  after  the  title  is  consummated 
by  the  emanation  of  a  patent,  it  haa  relation 
only  to  this  point  of  time.  Two  decisions  of 
•  9*]  this  'court  are  relied  on  as  establishing 
this  doctrine,  Bagnell  v.  Broderiok,  13  Peters, 
438;    and  Barry  v.  Gamble,  3   How.   32. 

[The  counsel  then  examined  tbcae  and  other 
decisions  of  this  court  to  show  that  the  ques- 
tion did  not  arise,  when  an  inchoate  right 
■pringa  up  in  the  progress  of  acquiring  a  title 
under  a  New  Madrid  certificate,  as  against  a 
oon dieting  grant.] 

7.  That  the  notice,  survey,  and  patent  vested 
a  title  in  John  Baptist  Delisle,  or  his  legal  rep- 
resentatives, notwithstanding  the  said  Delisle 
naa  ignorant  of  the  fact  of  their  emanation. 
The  delivery  ot  the  said  documents  to  Lang- 
ham  and  Hempstead,  as  the  acts  of  tbe  United 
States,  for  the  use  of  said  Delisle,  being  bene- 
ficial to  him,  his  land  in  New  Madrid  having 
been  destroyed,  vested  a  perfect  title  in  him. 
4  Kent's  Com.  4E4  and  note;  2  Salk.  R.  186; 
1  Touch.  236;  15  Wend.  880;  8  Cow.  820;  8 
Bam.  k  Cress.  44B;  6  Ho,  R.  147;  4  Day,  Q8; 
12  Johns.  82. 

S.  But  delivery  is  not  a  requisite  formal- 
ity to  tbe  validify  of  a  patent.  It  talces  efl^ect 
3D  passing  the  seal  of  the  oERce,  without  the 
kct  of  delivery,  and  without  any  affirmative  as- 
sent of  the  patentee.  2  Coke,  278  and  note; 
17  Cr.  Elii.  167;  5  Cow.  45B;  1  Cranch,  160; 
t  Cot.  i,  Hughes,  Dig.  738,  ch.  7,  No.  8. 

9.  It  would,  therefore,  seem  to  be  unneces- 
>Aiy  to  look  further  into  the  case,  supposing 
:hat  a  valid  title,  standing  by  itself,  has  been 
thown  in  the  State  of  Missouri.  The  inception 
>f  tbe  same  could  not  be  earlier  than  tbe  aelec- 
iion  of  the  land  in  question,  December  31,  1821, 
sy  the  legislative  Act.  The  title  of  Delisle,  be- 
ginning on  the  2d  June,  1821,  was  earlier  in 
•  ime,  and  must  prevail  over  the  supposed  state 
iJtle. 

10.  If,  however,  the  right  of  Delisle  did  not 
»«gin  to  exist  till  there  was  proof  of  his  affinn- 
ktive  assent  to  the  entry,  location  and  patent  in 
kia  name,  as  shown  hy  the  deed  to  Lessieur 
knd  Dawson,  in  1642,  still  the  plaintifTa  were 
mtitied  to  recover,  because  there  was  no  title 
whatever  in  the  State,  as  will  now  be  shown. 

11.  Tbe  Act  of  Congress,  March  6,  1820, 
C«TB  the  grant  therein  contained,  on  the  express 
Mnditios — "provided"  is  the  word — that  the 
votticm  should  be  made  prior  to  the  public 
mle  of  lands  surrounding  such  location.  Tbis 
word  makes  a  precedent  condition.  This  was 
LA  emergency  the  defendant  saw  the  necessity 
rf  meeting.  He,  therefore,  introduced  proof 
iliat,  on  one  side  of  the  location  the  lands  were 
hot  offered  at  public  sale  prior  to  October,  1823, 
While  he  introduced  no  evidence  as  to  the  pub- 
9e  aale  of  the  lands  on  the  other  side  of  the  ]□- 
WtlOll,  they  having  been  offered  to  public  sale 
■rtor  to  the  location.  The  location  was,  there- 
iore,  in  violation  of  this  condition  of  the  grant, 
had  void.  4  Pick,  46,  7;  lb.  166;  6  T.  R, 
■SD;  2  Barr.  21». 

12.  nie  Act  of  the  Legislature  of  Missouri, 
IS  lb  «d. 


approved  December  *Zl,  1821,  was  mere-  ['19 
If  an  expression  of  intention  to  locate,  not 
a  location  of  their  grant.  To  have  cunsli- 
tuted  a  location,  application  ought  to  have  been 
made  at  the  proper  land  office,  and  an  entry  al- 
lowed according  to  the  laws  of  the  United 
States.  But  there  never  was  any  communica- 
tion made  by  any  person  for  the  State  of  Mis- 
souri to  any  officer  of  the  United  States,  having 
power  to  grant  an  application  for,  or  allow  any 
location  of,  the  said  lands.  (See  Land  Laws 
Instructions  and  op.  part  2,  Nos.  304,  474,  304, 
showing  that  such  a  location  should  be  entered 
in  the  register's  office.)  The  State  location  was, 
therefore,  void  for  want  of  a  proper  record 
thereof  in  the  proper  office  of  tbe  government 
of  the  United  States. 

13.  But  the  steps  taken  by  the  State  of  Mts-  . 
souri,  with  reference  to  their  grant,  were  other- 
wise in  violation  of  the  term4  of  the  grant,'  and 
contrary  to  the  laws  of  the  United  States.  In 
this,  the  lands  claimed  to  have  been  located  are 
not  the  lands  granted.  In  contemplation  of  the 
laws  of  the  United  States,  '.he  terms  "section," 
"half  section,"  "quarter  aedion,"  designate  cer- 
tain specific  tracts  marked  and  designated  on 
the  map  of  public  surveys.  Indicate  not  a  quan< 
tity  of  acres,  but  tracts  Inclosed  in  certain 
metes  and  hounds,  and  no  other  idea  can  be 
substituted  as  the  meaning  ot  the  grant.  Thus 
a  section  is  not  640  acres  at  the  will  of  the 
grantee;  but  is  a  known  and  fixed  subdivision 
of  the  public  land,  marked  and  bounded  as  such. 
And  so  with  "a,  half  section,"  "a  quarter  sec- 
tion." That  this  position  is  well  taken,  observe 
the  distinctive  phraseology  of  the  following 
Acts  of  Congress:  An  Act  granting  lands  in 
Mississippi,  Public  Lands  Laws,  InstTuctions, 
and  Opinions,  part  1,  p.  308;  lb.  267,  an  Act 
granting  lands  to  Indiana;  lb.  312,  an  Act 
granting  lands  to  Illinois;  lb,  305,  an  Act 
granting  lands  to  Alabama;  lb.  578,  an  Act 
granting  to  Cherokee  County,  Alabama,  150 
acres  land  in  lieu  of  tbe  "quarter  section"  al- 
lowed by  law;  lb.  377,  an  Act  panting  lands 
to  Florida;  lb.  316,  an  Act  granting  lands  to 
Illinois;  lb.  484,  an  Act  granting  lands  to  Ar- 
kansas; lb.  668,  an  Act  granting  lands  to  Ar- 
kansas, and  confirming  certain  illegal  selections 
made  by  Governor  Pope,  lb.  p.  325. 

The  counsel  then  argued  that  the  location  by 
the  State  was  irregular  and  void,  for  the  fol- 
lowing reasons; 

1.  Because  "entire  sections"  were  not  taken 
throughout. 

2.  Because   "fractions"   were   taken   in   part. 

3.  Because  a  slip,  two  miles  in  length,  was 
taken  olT  of  two  "entire  sections,"  thus  making 
them    fractional,    and   breaking   up    the    legal 

4.  By  substituting  quantity  for  metes  and 
bounds,  when  by  the  laws  of  the  land  the  metes 
and  bounds  of  four  entire  "sections"  were  all 
the  State  was  enUtled  to  receive,  whether  they 
contained  *2,5G6  acres  or  not.  If  this  [*71 
grant  had  been  of  "sections"  the  purpose  would 
be  manifest;  but  a  grant  of  "four  entire  sec- 
tions" was  enough  to  preclude  the  possibility  of 
doubt  as  to  the  legislative  intention.  See  3 
Howard,  660,  where  a  survey  made  in  viola- 
tion of  a  rule  laid  down  for  securing  tlie 
proper  subdivision  of  the  public  lands  was 
pronounced   void,   as  was   also   the   ^t^a^  ^ti. 
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said  survey.     See  7  Porter,  R.  432;  6  Cowen, 
722. 

14.  Should  the  defendant,  honerer,  succeed 
in  esUbiisbing  the  legality  and  neceBai^  of  a 
survey  of  the  grant  to  the  State,  he  will  atill 
not  be  relieved  of  difiiculty.  The  doctrine  for 
which  he  has  contended — of  appropriation  of 
the  land  by  survey — will  then  be  brought  home 
to  his  own  door.  His  survey  not  being  made 
till  AugiiBt,  1S24,  could  not  appropriate  the 
land   prior  to  that   time;    and,  not  being  ap- 

'  proved  till  1847,  had  no  existence  as  an  ofRciar 
act  till  after  the  inatitution  of  his  auit.  The 
approval  of  said  Burvty  waa  the  first  entry  <in 
the  books  of  any  ofTicer  of  the  land  depart- 
ment, in  relation  to  tlie  State  grant  on  selec- 
tions. The  defendant  has  assumed  the  ground 
that  the  State  grant  was  to  be  located  by  a  new 
Gurv^,  in  like  manner  as  a  New  Madrid  certiS- 
cate;  and  that  the  plat  of  the  survey  was  the 
location.  If  he  is  right  in  tJiis  position,  then 
two  conclusions  follow.  1.  That  the  state 
location  was  not  made  till  after  tlie  public 
sale  of  all  the  lands  surrounding  it  had  taken 
place,  and  was,  of  course,  void  by  the  terms  of 
the  grant.  2.  That  when  it  was  located,  the 
land  had  been  appropriated  to  Del  isle,  and  the 
location  Toid  for  want  of  title  in  the  United 
States. 

15.  If  it  shall  be  considered  by  the  court 
that  although  the  lands  of  Delisle,  in  lieu  of 
which  his  New  Madrid  certificate  was  issued, 
were  destroyed,  and  the  grant  was  consequently 
pure  donation  to  him,  that,  nevertheless,  no 
title  vested  in  him  till  his  deed  to  Dawson  and 
Leasieur,  in  1824,  still  the  plaintilTs  were  en- 
titled to  recover,  the  defendant  not  having 
shown  any  title  in  himself.  A  title  springing 
up  in  Delisle  in  1842  was  in  time  to  appropri- 
ate the  land. 

18.  The  Act  of  the  Legislature  of  Missouri, 
approved  December  19.  1822  (1  Terr.  Laws, 
p.  1018),  by  which  the  tract  patented  to  Delisle 
was  condemned  to  the  public  use,  was  not  re- 
lied on  heretofore  by  the  defendant  as  helping 
his  case,  and,  I  Bup[iose.  will  not  be  here. 

Sir.  Leslie,  for  the  defendant  in  error,  con. 
tended  that,  under  the  several  Acts,  viz.,  of 
Congress,  approved  6th  March.  1820;  an  ordi. 
nance  of  the  Convention  of  Missouri,  passed 
on  19th  of  July,  1820,  accepting  the  grant;  an 
Act  of  the  General  Assembly  of  Missouri,  ap- 
proved Koi-omber  16,  1820;  an  Act  of  the 
General  Assembly  of  Missouri,  approved  June 
72*]  28,  1821;  nothing  more  'was  necpssary 
than  the  mere  passage  of  the  acts  to  vest  a  title 
in  the  State  of  Missouri. 

Tlic  counsel  then  contended  that  Hempstead 
and  l.angbam,  in  their  proceedings  in  making 
the  location  and  obtaining  the  certificate,  were 
guilty  of  fraud  on  Delisle,  and  on  the  govern- 
ment. On  Delisle,  because  he  was  alive  and 
had  no  knowledge  of  their  doings  and  gave  no 
assent  thereto;  on  the  government,  liecause  , 
they  sought  to  appropriate  the  public  lands 
contrary  to  the  terms  and  meaning  of  the 
Act  of  Congress  for  the  benefit  of  New  Madrid 

The  counsel  then  contended  that  the  court 
erred  in  refusing  the  ilrst  instruction  asked  by 
the  defendant's  counsel;  that  the  point  con-] 
taineii    Iheri-in    was   directly    involved    in    the  l 

cases   of  Biisiiell  el  al.  v,   llroderick,   13   Pet 
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43S;   and  Barry  v.  Gambic,  3  How.  51,  a^ 
waa  decidM  by  this  oeurt. 

The  counsel  then  contended  that  the  court 
was  correct  in  granting  the  second  inatmetioB 
asked  for  by  the  defendant's  eounsel ;  that  tb« 
Act  of  Congress  for  the  Relief  of  the  New  Ma- 
drid Sufferers  was  not  a  mere  donation  of  land, 
to  which  the  assent  of  Delisle  might  be  in. 
plied ;  but  that  it  was  an  exchange  which  emild 
not  be  effectual  until  Delisle  surreDdercd  hit  in- 
jured tract  to  the  United  States.  Gonaeqaat- 
ly  an  affirmative  act  on  his  part  waa  nmswi.i 
before  a  title  to  the  new  location  could  vest: 
and,  therefore,  no  title  vested  in  him  until  1842, 
when  he  assented  tfi  what  had  been  done  in  hk 
name.  But  before  1842,  the  title  of  the  SUtt 
of  Missouri  had   become   complete. 

Mr.  Justice  Catron  delivered  the  opinion  W 

the  court: 

The  first  consideration  arising  in  thii  cut 
involves  a  matter  of  practice.  The  suit  wu 
brought  in  a  state  circuit  court  of  Miatdu^ 
and  tried  by  the  court  without  the  interventtia 
of  a  jury;  when  the  judge  ruled  question!  if 
law  propounded  to  him  unfavorable  to  tht 
plaintiffs,  and  gave  judgment  for  the  detcndut 
to  reverse  which  a  writ  of  error  was  pnse- 
cut«d,  and  the  cause  removed  to  the  SapioH 
Court  of  that  State.  On  a  rehearing  then,  mlf 
two  of  the  judges  were  competent  to  praidi; 
they  disagreed  in  opinion,  and  a  judgmtnt  ^ 
affirmance  was  entered  because  of  that  ii^ 
sion.  And  the  question  here  is.  how  an  wi  It 
treat  the  points  ruled  in  the  Circuit  Coml 

Our  conclusion  is,  that  the  rulings  of  lb 
circuit  judge  were  adopted  and  affinncd  If 
the  judgment  rendered  in  the  Supreme  Onrt. 
in  like  manner  that  they  would  have  ben  W 
both  judges  concurred  in  affirming  the  ioif 
ment  on  all  the  grounds  assumed  by  the  ami 
below;  to  hold  otherwise,  would  be  decliiill 
that  nothing  had  been  decided  in  the  SUk 
Court  of  last  resort,  and  thereby  a  second  nil 
of  error  to  this  court  would  be  defeated. 

•Both  sides  claim  title  under  Acts  of  ('» 
Congress;  on  a  construction  of  these,  and  tb 
facts  calling  for  construction,  the  contromV 
throughout  depends,  and  therefore,  this  cNit 
has  unrestricted  power  to  adjudge  and  e» 
elude  the  controversy. 

Plaintiffs  claim  title  under  a  New  iWnJ 
certilicate;  and  the  defendant  under  an  irt  ^ 
Congresa,  granting  to  the  State  of  Missonn  » 
tract  of  four  sections,  to  the  end  of  locating'*' 
seat  of  government  on  it;  and  the  priBri[«' 
question  presented  by  the  record  ii,  «W 
party  first  acquired  such  an  interest  ii  * 
land  as  will,  by  the  laws  of  Missouri,  nipporta 
action  of  ejectment.  The  state  law  pro"^ 
that  those  claiming  lands  by  "New  Midrii 
locations"  may  maintain  actions  of  ejectnOt 
therefor.  The  location  must,  of  course,  b*  ■■ 
appropriation  of  the  land,  and  'ts  acquit'''" 
by  the  locator,  with  the  corresponding  rigbll* 
possess  and  enjoy  it,  as  against  tb«  L'sil^ 
States;  and  the  inquiry  arises,  what  aetinw  j, 
required  on  the  part  of  the  locator  to  i"*  i; 
the  United  States  of  tittet  This  depenoiH*  ' 
true  construction  of  the  Act  of  FeDmtiT  "• 
1S15,  for  the  Relief  of  the  Inhabituta  ol  IM 
Madrid  County,  who  suffered  l^  euihqDst* 
John  Baptiste  Delisle  waa  on*  of  the  ~  ''*' 
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uid  on  November  20tli,  I81T,  a  locatioD  certlfl- 
ekta  for  two  Iiimdrcd  arpcDts  w*i  obtained 
frmn  the  recorder  of  lAnd  titles,  authorising 
Delisle  to  locat«  that  quantity  on  an;  of  the 
public  lands  witbin  MisBouri  territory,  the  sale 
•(  vhich  was  authorized  by  law. 

The  Act  declares,  that  such  certificate  having 
issued,  the  loeation  shall  be  made  on  applica- 
tion of  the  claimant  by  the  principal  deputy- 
nirveyor  for  said  territory,  or  under  his  direc- 
tion, whose  duty  it  shall  be  to  cause  a  survey 
Uiereof  to  be  made,  and  return  a  plat  of  ths 
•urvey  to  the  recorder  of  land  titles,  together 
with  a  notice  in  writing,  designating  the  tract 
or  tracts  thus  located,  and  the  name  of  the 
elMmant  on  whose  beiulf  the  same  shall  be 
made,  which  notice  and  plat,  said  recorder 
shall  cause  to  be  recorded  in  his  oBice.  That 
it  shall  be  the  duty  of  the  recorder  to  transmit 
ft  report  of  claims  allowed,  and  locations  made, 
nnder  this  Act,  to  the  commissioner  of  the  gen- 
eral land  offlce;  and  he  shall  deliver  to  the 
par^  a  certificate,  stating  the  circumstances  of 
tiui  case,  and  that  he  is  entitled  to  a  patent, 
and  on  which  a  patent  shall  issue,   etc. 

The  surveyor  was  required  to  make  tlie  loca- 
tion, and  survey,  "on  application  of  the  claim- 
ant." On  this  requirement  a  practice  naturally 
•prung  up,  of  filing  with  the  surveyor  a  notice 
M  location,  describing  the  land  that  the  claim- 
ant desired  should  be  surveyed  for  him,  and 
with  which  request  the  surveyor  complied,  un- 
less some  valid  objection  stood  in  the  way,  and 
rendered  a  compliance  improper. 
T4']  'The  notice  of  location,  In  this  in- 
stance, was  delivered  to  the  Surveyor- General 
June  2d,  1631,  for  the  land  in  dispute,  and  is 
claimed  as  the  inception  of  title  and  location  in 
(act,  within  the  meaning  of  the  state  law,  au- 
thorizing ejectments  on  New  Madrid  locations. 
That  it  was  the  mere  fact  of  the  party  not  hav- 
ing the  assent  of  government,  must  be  admitted. 
The  Act  of  Congress  provides,  "that,  in  every 
case  where  such  location  shall  be  made,  accord- 
ing to  the  provisions  of  this  Act,  the  title  of  the 
|>erBou  or  persons  to  the  land  injured  as  afore- 
said sliall  revert  to,  and  become  absolutely 
vested  in  the  United  States.  A  concurrent 
veetiture  of  title  must  have  occurred.  The  in- 
iared  land  must  have  vested  in  the  United 
States  at  the  same  time  that  title  was  taken 
bj  the  new  location.  It  was  intended  to  be 
Ut  exchange  between  the  parties,  and  tlie  in- 
^iry  arises,  when  did  the  United  States  take 
ntlet  Waa  it  when  application  in  writing  was 
made  by  the  claimant  to  the  surveyor  to  have 
his  land  located  and  surveyed  at  a  particular 
placeT  The  warrant,  or  location  certificate, 
tasned  from  the  recorder's  otfice,  and  there  it 
wma  returnable;  there  the  plat  and  certificate 
M«re  returned  and  recorded;  that  ollicer  isautd 
the  patent  certificate;  in  that  office  the  law 
Feqnired  all  official  business  to  be  transacted. 
KBd  not  in  the  surveyor's  olfice.  Tliat  the 
EMitles  of  location,  and  plat,  and  certificate 
srere  recorded  in  the  surveyor's  olficc  is  true, 
taid  it  was  proper.  It  was  not  done,  however, 
ba  the  end  of  furnishing  evidence  of  title  to  the 
ahimaiit,  but  to  have  evidence  there  to  show 
lAat  the  land  was  appropriated  according  to 
Oe  New  Madrid  Act,  and  for  the  convenience 
■(  ttie  snrr^or's  department.  The  plain  mean- 
bg  of  the  law  Is  as  above  stated,  nor  can  its  im- 


port  be  changed  by  the  practice  pursued  in  the 
surveyor's  ofBce;  there  the  claimant  could  not 
go  for  record  evidence  of  his  location,  binding 
the  United  States  to  an  exchange  of  lands.  He 
could  only  refer  to  the  recorder's  office.  And 
what  was  the  character  of  the  evidence  he  had 
to  rely  on  there  T  His  entry  was  to  be  made  by 
the  principal  surveyor,  or  under  his  direction. 
It  was  to  consist  of  a  plat  of  survey,  and  a  cer- 
tificate describing  the  land,  with  the  name  of 
the  claimant  for  whom  the  location  by  survey 
was  made.  This  return  the  recorder  had  to  ex- 
amine, pass  upon,  and  record;  if  the  location 
and  survey  had  been  properly  made,  then  the 
United  States  assented  to  Uie  exchange,  and 
not  until  then. 

The  danger  of  allowing  a  claimant  to  locate 
a  floating  warrant  at  his  own  discretion,  threat- 
ened the  country  with  evils  that  had  afflicted 
some  of  the  elder  states.  It  would  have  been 
certain  to  produce  conllict  of  claims  for  the 
same  land,  to  a  material  extent,  and  been  con- 
trary to  a  settled  policy  of  tne  United  States  in 
disposing  of  the  public  lands,  which  was  to 
avoid  such  conllict;  'and,  therefore,  the  [*T5 
Act  of  1SI5  vested  the  power  of  locating  the 
claim  in  the  principal  surveyor  of  the  territory. 

We  expressed  our  opinion  as  to  what  was  a 
location  of  a  New  Madrid  claim  in  the  case  of 
Bagnell  v.  Broderick,  13  Peters,  thirteen  years 
ago;  and  did  so  again  in  Barry  v.  Gamble,  3 
How.  61,  in  184S,  nor  would  we  have  said  any- 
thing further  on  the  subject  but  for  the  division 
of  opinion  in  the  Supreme  Court  of  Missouri, 
whidi  seems  to  call  in  question  the  opinion  ex- 
pressed in  the  cases  referred  to,  as  we  under- 
stand the  proceeding  there,  on  the  ground  that 
such  expression  of  opinion  was  not  necessary 
to  arrive  at  the  decisions  then  made. 

A  second  question  on  the  merits  arises  on  the 
defendant's  title,  and  is  so  connected  with  the 
one  just  discussed,  that  the  principles  govern- 
ing it  must  be  settled  before  a  legal  conclusion 
eon  be  arrived  at  which  will  govern  the  con- 
troversy. 

On  the  6th  of  March,  1620,  Congress  pro- 
vided by  law  for  the  admission  of  the  then 
Missouri  Territory  as  a  State  of  the  Union,  and 
among  numerous  other  regulations  to  aid  the 
new  State  on  coming  in,  it  was  enacted,  "thdt 
four  entire  sections  of  land  be,  and  the  same 
are  hereby  i^ranted  to  the  said  State,  for  the 
purpose  of  fixing  the  seat  of  government  there- 
on; which  said  section  shall,  under  the  direc- 
tion of  the  Legislature  of  said  State,  be  located, 
as  near  as  may  be,  in  one  body,  at  any  time,  in 
such  townships  and  ranges  as  the  Legislature 
aforesaid  may  select,  on  any  of  the  public  lands 
of  the  United  States;  Provided,  that  such  lo- 
cations shall  be  made  prior  to  the  public  sate  of 
the  lands  of  the  United  Statos  surrounding 
such  location." 

To  secure  the  benefits  of  this  donation  the  fol- 
lowing stops  were  taken  by  the  State  of  Mis- 

1.  An  ordinance  adopted  by  the  convention 
convened  to  form  a  constitution  on  the  19th  of 
July,  accepting  the  grant  of  land. 

2.  An  Act  of  the  Legislature  of  the  State 
providing  for  the  location  of  the  permanent  seat 
of  government,  approved  16th  November,  1820, 
This  act  appoints  commissioners  to  settle  a  site 
for  the  permanent  seat  of  gi;i-««irDm«D.\,  «&&  t«^ 
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quires  them  to  make  tbeir  report  at  the  next ' 
session  of  the  General  Asaemblj  of  Mtid  Stat«. 

3.  An  Act  Hupplementary  to  the  foregoing 
Act,  approved  28th  June,  1821.  Thia  act  fur- 
ther extends  the  time  of  making  their  report 
until  the  next  session. 

4.  A  joint  resolution,  also  approved  28th  June, 
1821,  requiring  the  Governor  of  the  State  to 
notify  the  Sunejor-General  for  the  States  of 
Illinois  and  Missouri,  and  also  the  register  of 
the  land  othce  in  which  the  lands  are  selected, 
that  the  commissioners  appointed  for  that  pur- 
pose "have  selected  the  fractional  sections  six, 
seven,  and  eight,  the  entire  sections  seventeen 
T6*]  and  eighteen,  'and  so  much  of  the  north 
part  of  sections  nineteen  and  twenty  as  will 
make  four  sections  in  fractional  township  forty- 
tour  south  of  the  Missouri  River,  in  range  No. 
11  west,  fifth  principal  meridian;  and  that  he 
request  the  said  surveyor  and  register  to  with- 
hold the  same  from  sale  or  location,  until  the 
General  Assembly  determine  whether  said  se- 
lection be  accepted  by  said  State." 

6.  An  Act  of  the  General  Assembly,  entitled 
"An  Act  fixing  the  permanent  seat  of  govern- 
ment," approved  31st  December,  1821,  the  first 
section  of  which  accepts  the  land  above  de- 
scribed for  the  use  and  benefit  of  said  State. 
lie  second  section  provides  for  the  laying  out 
of  a  town  thereon,  and  the  third  section  re- 
quires the  Governor  to  notify  the  Surveyor-Gen- 
eral of  the  acceptance  of  said  land  by  the  Gen- 
eral Assembly,  for  the  permanent  seat  of  gov- 
ernment, by  transmitting  to  him  an  authentica- 
ted copy  of  said  Act. 

ft.  Also  an  Act  of  the  General  Assencbly,  en- 
titled "An  Act  supplementary  to  the  Act  fixing 
the  permanent  seat  of  government,"  approved 
11th  January,  1822.  This  Act  provides  for  the 
laying  out  of  a  town  on  the  land  selected,  au- 
thorizes the  sale  of  the  lots  in  said  town,  and 
prescribes  the  terms  of  said  sate,  and  requires 
the  commissionrrs  to  make  a  report  of  their 
acts  in  this  res|iect  to  the  next  General  Assem- 
bly. It  further  provides  that  "any  proposals 
made  by  any  person  or  persons  having  claim  to 
any  part  of  the  said  land,  selected  for  the  per- 
manent seat  of  government,  in  order  that  any 
claim  or  claims  may  be  adjusted,  shall  by  said 
commissioners  be  communicated  to  the  General 
Assembly." 

These  proceedings  took  place  before  the  sur- 
rounding lands   were  offered  at  public  sale. 

First,  it  is  insisted  "that  the  location  was 
void  because  there  never  was  any  communica- 
tion made  by  any  person  for  the  State  of  Mis- 
souri to  any  otlicer  of  the  United  States  having 
power  to  grant  an  application  tor,  or  allow  any 
location  of,  said  lands;  and  that  such  location 
ahciuld  have  been  entered  and  recorded  in  the 
register's  oflice  of  the  local  land  district." 

The  land  was  granted,  by  the  Act  of  1820;  it 
was  a  present  grant,  wanting  identity  to  make 
it  perfect;  and  the  Legislature  was  vested  with 
full  power  to  select,  and  locate  the  land;  and 
we  need  only  here  say,  what  was  substantially 
said,  by  this  court,  in  the  case  of  Rutherford  v. 
Green's  Heirs,  2  Wheat.  19(5,  that  the  Act  of 
1820  vested  a  title  in  the  State  of  Missouri,  of 
four  sections;  and  that  the  selection  made  by 
the  State  Legislature  pursuant  to  the  Act  of 
L'')ni;ri'fs  iiml  tlie  notice  given  of  such  location 
to  the  Surveyor-General,  tuid  tbe  register  of  the 
900 


local  district  where  the  land  lay,  nve  prMiaka 
to  the  title,  and  'attached  to  it  the  Und  [*T1 

selected.  The  United  States  assented  to  thia 
mode  of  proceeding;  nor  can  im  indiTidoal  c*Il 
it  in  question. 

It  is  insisted,  in  the  next  place,  that  the  loca- 
tion was  void,  because  fractional  sectiona  wen 
selected,  to  make  the  quantity  ol  2600  mtat^ 
embraced  by  the  grant;  that  the  law  granted 
entire  sections,  in  a  square  form,  and  intended 
to  exclude  fractional  parts  of  sections;  and  ai 
this  controversy  involved  a  fraction,  ao  tiU« 
was   taken   by  the   State   of   MisaonrL 

This  objection  is  plausible,  but  we  Uusk  oa- 
sound.  The  whole  quantity  was  to  be  Mieeted 
in  one  body  as  near  as  might  be;  the  object  of 
the  grant  was  a  city  site  for  a  great  politied 
purpose ;  that  the  seat  of  government  would  be 
established  on  the  Missouri  River  waa  ahnoil 
certain,  a  fact  that  could  not  have  been  orer 
looked  by  Congress.  To  a  metrop^ia,  tht 
river  front  was  absolutely  necessary.  U  tk 
land  was  selected  adjoining  the  river,  fraetkM 
must  of  necessity  be  taken;  and,  therefore,  tb 
Act  of  Congress  cannot  he  construed  in  the  »- 
stricted  sense  contended  for  without  Tiolatiagi 
leading  object  of  grantor  and  grantee;  nor  don 
it  seem  to  have  entered  the  mind  of  Mther,  lilt 
a  selection  of  fractions  violated  the  terms  of  tbi 
grant.  From  first  to  last,  for  nearly  thir^ 
years,  has  the  grantor  acquiesced;  nor  do  n 
think  that  the  validity  of  the  selection  (ta  it 
called  in  question  by  an  objection  never  Mtq 
by  the  United  States. 

The  next  inquiry  is,  as  to  the  date  wbta  lit 
land  selected  attached  to  the  grant.  JumA 
1S21,  the  Governor  of  Missouri  noUfledtbcBv- 
veyor-Oeneral  of  the  fact,  that  the  land  W 
been  located  by  the  commissioners,  and  amih' 
the  action  of  the  I^islature;  and  OS  the  3M 
day  of  December,  1821,  the  land  waa  aeee^ 
by  the  Legislature;  the  same  Act  providei  te 
laying  olT  a  town  and  the  establishment  of  tta 
seat  of  government  thereon.  And  as  the  «•■ 
missioncrs  bad  power  to  locate,  and  did  M 
subject  only  to  legislative  sanction  of  thdr  it- 
port,  and  that  report  was  sanctioned,  our  opit- 
ion  is  that  the  Acts  were  concurrent,  and  ttal 
the  title  refers  to  the  first  Act;  and,  tbmfoft 
that  the  Stat«  took  title  from  the  28th  of  JiK 
1821,  when  the  Surveyor-General  was  notiW 
that  the  location  had  been  made.  We  state  tki* 
as  matter  of  principle,  held  in  the  caN  ^ 
Landes  v.  Brant,  decided  at  lost  term.  It  i* 
not  material,  however,  whether  the  daU  btttt 
28th  of  June,  or  Slat  of  December,  1821,  •»■ 
the  Legislature  acted.  Delisle's  locatiM  tf 
survey  was  filed  and  recorded,  in  the  mfi' 
er's  office,  February  11,  1822;  this  is  th«  W 
evidence  of  its  legal  existence  appearing  of  n*" 
ord,  and  on  that  day  it  took  date.  It  follow 
that  the  legal  title  of  Missouri,  is  elder  Uuste 
equitable  title  set  up  under  Delisle's  dti"- 
This  waa  in  elfeet  the  opinion  of  the  court  !•■ 
low,  as  appears  by  a  refusal  to  give  the  <ti,''^ 
flth,  7fh,  8th,  'Oth,  10th,  nth,  and  12th  ['?' 
exposition  of  the  law  demanded  by  the  ^' 
tiiis;  and  with  which  opinion  we  concur. 

The  next  question  raised  and  decided  lij;* 
Stati'  Courts  appears  by  the  following  eipooti* 
of  the  law,  pronouneetl  at  the  reqneat  of  tt»^ 
fenilant,  and  on  which  tiu  Judgment  alas  t^ 
ceededi 


18S1  Huais  V. 

"If  John  B.  Deliale,  who  wai  the  owner  of 
tfae  Und  in  the  County  of  New  Madrid,  in  lieu 
of  which  the  eerti&et,te  No.  347  was  iasued,  un- 
tU  the  ye«r  1842,  knew  nothing  of  the  isauing 
or  existence  of  uid  certiflcate,  nor  of  notice, 
mrvej,  or  patent  given  in  evidence  by  the 
pUintifTs,  and  never  assented  to  the  same  prior 
to  that  date;  and  if,  prior  to  that  date,  the  four 
Motions  of  land  mentioned  in  the  fourth  propo- 
•ition  of  the  sixth  sectinn  of  the  Act  of  Con- 
greaa,  approved  jMarch  6th,  1820,  had  been  lo- 
cated under  the  direction  of  the  Legislature  of 
thia  Btate  upon  the  premises  in  question,  then 
no  title  passed  to  the  said  Delisle,  in  or  to  aaid 
premises,  aa  against  the  State  of  Missouri." 

The  evidence  ahowa  that  all  the  steps  taken 
for  the  purpose  of  obtaining  a  grant  of  land 
from  the  United  States,  in  lieu  of  land  owned 
bj  John  B.  Deliale,  lying  in  New  Madrid 
County,  and  which  had  been  injured  by  earth- 
quakea,  were  taken  by  Langham  and  Hemp- 
stead, or  at  their  instance,  they  representing 
thonselves  to  be  the  legal  representatives  of 
Delisle,  and  without  the  consent,  knowledge, 
or  authority  of  Deliale,  and  that  what  was  done 
t^  them  in  his  name  did  not  receive  his  sanc- 
tion or  assent  until  the  year  1842.  But  it  is  in- 
■iated  that  the  law  will  imply  bis  assent,  as  the 
grant  waa  heneficial  to  him.  This  might  be  a 
•afe  implication  if  the  grant  had  been  a  pure 
donation  unacc(»npanied  with  any  condition; 
bnt  such  is  not  the  fact.  The  Act  of  Congress 
for  the  Belief  of  the  Inhabitants  of  New  Hadrid 
Coun^,  whoae  lands  had  been  materially  in- 
JDTed  by  earthquakes,  provides  that,  where  lo- 
cations are  made  under  the  Act,  the  title  of  the 
individual  to  the  land  injured  shall  revert  to, 
and  become  abaolutely  vested  in,  the  United 
States.  Instead,  therefore,  of  its  being  a  pure 
donation,  on  the  part  of  the  government,  it  was 
a  profTered  barter  or  exchange  of  lauds  by  legis- 
lative enactment.  Where  the  value  of  the  land 
in  New  Madrid  had  been  entirely  destroyed,  it 
might  be  r^arded  as  a  donation  of  other  land 
to  the  individual  owner;  but  where  that  was 
not  the  case,  it  could  not  be  so  considered. 
Now,  it  is  a  well  known  fact,  that  much  of  the 
land  axehanged  with  the  government  under 
this  law  is  this  day  of  more  intrinsic  value  than 
the  land  located  in  lieu  thereof.  Where  thia  is 
the  case,  the  goremment,  instead  of  making  a 
donation,  has  driven  a  profitable  bargain.  But 
the  government  is  not  chargeable  with  any 
7f*J  "wrong  in  this  transaction,  because  the 
owners  of  land  in  New  Madrid  were  not  com- 
pelled to  accept  the  provisions  of  the  Act;  if 
they  did  so,  it  was  a  voluntary  act  on  their 
part,  and  their  assent  should  be  evidenced  by 
aome  affirmative  act  done  by  them. 

nere  is,  however,  in  this  case,  no  ground 
for  implication.  All  presumption  of  assent  is 
utterly  excluded  by  the  evidence  of  Delisle  him- 
self, who  states  that  he  was  wholly  ignorant  of 
the  existence  of  the  Act  of  Congress  oo  that 
snbjeet  ontil  the  year  1842.  He  could  not  be 
deveated  of  his  land  in  New  Madrid  until  he 
asaented  to  the  exchange,  and  he  could  give  no 
assent  until  he  was  informed  of  the  Act  of  Con- 
neaa  making  provision  for  those  whose  land 
had  been  injured.  The  title,  then,  to  the  land 
tn  New  Madrid  remained  in  Delisle  up  to  the 
year  1S42,  when  he  assented  to  what  had  been 
done  by  I^jigham  and  Hempatead  in  hia  name; 


jured  should  revert  to,  and  vest  in  the  govern- 
ment, no  title  could  pass  to  Deliale  until  1^42, 
prior  to  which  time  the  State  of  Missouri  had 
acquired  title  to  the  land  in  controversy. 

It  is  proper  to  remark  that,  on  the  last 
ground  of  defenae,  we  have  adopted  the  views,  in 
part,  expressed  by  one  of  the  judges  of  the  Su- 
preme Court  of  Miasouri,  whose  opinion  is 
found  in  the  record. 

Our  conclusion  is  that,  on  both  grounds  of 
defense,  the  state  courts  expounded  the  law  ap- 
plicable to  the  facta  correctly,  and  that  there- 
fore the  judgment  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  ol 
the  State  of  Missouri,  and  was  argued  by  coun- 
sel ;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  coun,  that  the 
judgment  of  the  said  Supreme  Court  in  thia 
cause  be  and  the  same  ia  hereby  affirmed  with 


HIRAM  G.  RUNNELS. 


illegally  brought  into  State  not  void. 


oae,  tbat'  tbe  note  was  Klven  for  an  I 
ration,  tbe  wbole  statute  must  be  e 


from  en  (ore  log  contri 


I  relatlni  to  tbe  act  pro- 


•WbcN  a  statute  prohibits  an  act  or  an-  [*80 
nexea  a  peoalty  to  Its  coniiiilMlon,  it  Is  (rue  that 
the  act  Is  made  unlawful,  but  it  does  not  follow 
ibat  ttae  unlawfulness  of  tbe  act  was  meant  by  the 
legislature  to  avoid  a  contract  made  la  contraven- 

lent,  and  contalas  notbtDi 


□  tains  not  bine 
■ly  be  inferred, 
void.     But  the 


from  which  tbe  contn 

whale  Btatute  must  be  examined  In  order  ti 

whether    or    not    It   does    contaio    an  jibing    "from 
which  the  contrary  can  be  properlj  Inferred." 

Thus,  where  a  statute  of  Mlsslsalppl  di-clarcil  that 
slaves  should  not  be  brought  Into  the  State  without 
certllleate   signed    by    two    freeholders. 


Other  parts  of  the  statute  Indicate  that  tbe  Leg- 
islature did  not  Intend  to  declare  the  contra-rt 
void:  as.  for  eismple.  a  part  In  which  a  flne  ts 
Imposed  upon  tbe  buyer  and  also  upon  the  seller. 


B  to  S  L.  ed,  U.  8 


460;   41  L.  pd.   U.  : 


What  contracts  are  void  aS  against  public  policy, 
or  as  Illegal.  Illegal  consideration  when  a  defense. 
Agreement  not  to  bid.  r.obby  services.  Contingent 
fees.  To  prevent  competition.  See  note  Co  7  L. 
od.  n.  8.  B£5. 

Validity  of  contract!  In  business  whicb  It  Is  a 
mlsdemeaDor  to  transact,  see  note  to  VL  ^..^.k.v'^. 
S.)   67B,  _„. 
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rpHIS  CMS  wu  brouglit  up  b^  writ  of  error 
J.  from  the  Circuit  Court  of  the  United 
States  tor  the  Southern  District  of  MiBBiasippi. 

The  action  was  originallj  brought  by  Rowan 
i,  Harris  upon  the  following  note.  Rowan 
having  died  during  the  suit,  it  was  prosecuted 
by  Harris,  the  surviving  partner.  It  will  be 
perceived  that  the  action  was  by  the  indorsees 
against  the  indorser. 
Dollars  8,671.33%. 

On  or  before  the  first  day  of  March,  eighteen 
hundred  and  forty,  I  promise  to  pay  to  H.  Q. 
Runnels,  or  order,  eighty-six  hundred  and  sev- 
enty-one 33^  dollars,  negotiable,  and  payable 
at  the  Planters'  Bank,  Natchez,  Miss.,  value  re- 
'  ceived,  this  7tb  December,  183T. 

G.  W.  Adams. 
'  ( Indorsed. ) 

For  value  received,  I  transfer  and  assign  over 
to  Rowan  &,  Harris  the  within  note  of  $8,6T1.- 
33i;  said  note  is  secured  by  mortgage  on  lands, 
of  record  in  Bolivar  County,  Miss.,  and  I  vest 
in  said  Rowan  t  Harris,  the  right  to  control 
said  mortgage. 

Given  under  my  hand  this  22d  July,  1838. 

H.  U.  Runnels. 

Rowan  &  Harris. 

Before  stating  th«  pleas  of  the  defendant,  it 
is  proper  to  refer  to  a  statute  of  Mississippi, 
passed  in  1852.    Howard  &  Hutch.  Digest,  155. 

Sec.  1.  Describes  who  are  slaves;  such  as 
are  brought  in  pursuant  to  law,  etc. 

Sec.  2.  Slaves  may  be  brought  in,  except 
convicts. 

Sec.  3.  Ko  peraoD  shall  bring  in  or  hold 
convicts. 

8i*j  *Sec.  4.  Slaves  not  to  be  brought  in  with- 
out a  previous  certiGcate,  signed  by  two  respect- 
able freeholders  in  the  county  and  State  from 
which  the  slaves  were  brought,  and  signed  and 
acknowledged  before  the  clerk  of  said  county, 
and  certified  by  the  clerk  that  the  persons  whose 
signatures  were  affixed  thereto  were  respectable 
freehol<lers  of  the  county  and  neighborhood 
where  they  resided,  containing  a  particular 
description  of  the  stature  and  complexion  of 
such  slaves,  together  with  the  names,  apes,  and 
sex  of  the  same;  and  furthermore,  that  the 
slaves  therein  mentioned  and  described  had  not 
been  guilty  or  convicted  of  murder,  burglary, 
or  arson,  or  felony,  within  the  knowledge  or 
belief  of  such  freeholders. 

Sec.  5.  The  seller  shall  register  the  certificate 
in  the  Ori)hans'  Court,  and  swear  that  he  be- 
lieves it  to  be  true. 

Sec.  6.  Seller  or  purchaser,  contrary  to  this 
Act,  shall  pay  one  hundred  dollars  for  every 
slave  so  sold  or  purchased. 

To  the  declaration  of  the  plaintiff.  Runnels 
pleaded  three  pleas,  viz.;  the  general  issue  of 
non  assumpsit  and  two  special  pleas.  The  con- 
chiEiioii  of  one  of  these  pleas  will  show  the  na- 
turp  of  both.  "And  the  defendant  avers  that  the 
saiif  pbintiUs  bad  not,  previously  to  llic  impor- 
tation iif  the  slaves,  sold  as  aforesaid  to  the  »aid 
dcrrn.lant,  and  had  not  previously  to,  no 
the  time  wlipn  the  saljd  slaves  were  sold  to  this 
defondnnt.  obtained  a  certificate  signed  by 
resppct.ible  freeholders  in  tlie  county  of  the 
State  of  Virginia  from  whicli  said  slaves  were 
brought,   and    signed   or   acknowledged    before 


clerk  of  said  county,  in  the  State  of  Tv- 
ginia,  and  certified  by  said  clerk,  that  the  per- 
--ns  whose  signatures  were  affixed  therrto 
ite  respectable  freeholders  of  tbe  county  and 
ighborbood  where  they  resided,  containing  a 
particular  description  of  the  stature  and  coiB- 
plexion  of  such  slaves,  together  with  the  names, 
ages,  and  sex  of  the  same;  and  furthermore, 
that  the  slaves  therein  mentioned  and  described 
had  not  been  guilty  or  convicted  of  murder, 
burglary,  or  arson,  or  felony,  within  tbe  knowl- 
edge or  belief  of  such  freeholders,  in  Uie  said 
State  of  Virginia;  and  so  this  defendant  says, 
that  the  sale  of  said  slaves  to  him  was  illegal 
and  void,  and  the  transfer  and  indoraemeat 
made  by  him  of  the  note  in  the  declarstion  wu 
'so  illegal  and  void,  and  this  he  is  ready  to 
rify;  wherefore,  etc." 

The  plaintiff  joined  issue  upon  the  first  plea, 

id  demurred  to  the  two  special  pleaa.    Upot 

the  trial,  the  court  below  overruled  tfae  demur 

and   gave   judgment    for   the    ■ 
Whereupon,  the  plaintiff  brought  the  e 
'.o  this  court  by  writ  of  error. 
Itv  


observance  of  which  did  not  avoid  tb 
contract,  and  cited  the  following  cases;  "Fut- 
ney  v.  Keynous,  i  Burr.  2009;  Petrie  v.  Hu- 
nay,  3  Term  Rep.  418 ;  Farmer  t.  Runell  (t 
al.  1  Bos.  ft  Pull.  296;  BimpMn  v.  Bloa,  1 
Taunt.  24fl;  Johnson  et  al.  v.  Hndson,  11  £ut 
Armstrong  v.  Toler,  11  Wheat  M; 
Graves  v.  Slaughter,  16  Pet.  R.  44S;  ul 
Story's  Confl.  of  L*ws,  pp.  205-209;  tbe  Art 
of  Mississippi  of  the  18th  Jime,  1822,  Ho«.  t 
Hutch.  Digest,  leU;  Hutch.  Uississippi  Codt 
G13. 

Mr.  Howard  contended,  that  contracts  cn 
trary  to  laws  or  public  policy  are  void  »aJ  ^ 
not  be  enforced. 

Craig  v.  State  of  Missouri,  4  Pet.  4M;  HbI 
r.  KnickE-"---'---  '  '-'---   '"" 
i  Halst.  i 

Stephens  v.  Robinson,  2  Cromp.  k  Jer.  201; 
Spurgeen  v.  McElwain,  6  Ohio,  442;  Belding'- 
Pitkin,  2  Caines,  147;  Fales  v.  Maybenj,  * 
Gall.  660;  Griswold  v.  Waddington,  IS  JoboL 
37;    16  lb.  438. 

They  are  void  whether  so  declared  l^  (*• 
statute  or  not.  It  is  sufficient  that  tbtr  iit'*- 
bidden,  or  contrarv  to  law  or  public  poli<T- 
Yeates  v.  Williams,  5  Pike,  684;  EbennM  •■ 
Reitj^el,  1  Watts  i  Serg.  181. 

^^■here  a  thing  is  not  absolutely  prohibiW- 
but  permitted  to  be  done  in  a  particulir  ■»■■ 
ner,  and  prohibited  in  any  other,  contrtdi  •" 
not  valid  made  in  violation  of  the  prMcriW 
method.  Tbis  was  settled  in  the  cclebnW 
case  of  Law  v.  Hudson,  11  East.  300,  vta^ 
WHS  an  action  to  recover  the  price  of  bn* 
which  did  not  conform  to  the  size  iireso"™ 
by  the  statule.  Like  the  Mississippi  1»«  « 
1822,  it  did  not  declare  contracts  void,  but  «* 
tained  a  prohibition  under  penalty.  T;  ** 
same  effect  is  Little  v.  Poole.  9  Bam.  t  O* 
102;  Fostpr  V.  Taylor,  5  Bam.  *  Adol.  W; 
Tyson  v.  Thomas,  1  McQ.  t  Young,  11»;  U"? 
ton  v.  HuKhns.  I  ilaule  t  Selwyn,  Sfl3;  Btt» 
U.  S.  V.  Owens.  2  Peters,  537. 

t  was  decided  in  Mnssachusetta  that  *M  ■** 
HomHll- 


1861 


BabBIS    ?.    BURDBU. 


82 


Uonltea  on  t  promlMcny  note,  the  eonaiderAtion 
whereof  naa  the  sale  of  shinglea,  not  of  the 
Bize  prescribed  bjr  the  statute."  Wheeler  v. 
Ruaseil,  17  Mua.  268. 

No  action  can  be  maintained  for  leather  not 
stamped  bb  required  by  law.  Elkins  v.  Parlc- 
hurat,  17  Vermont,  105;  DeBegnis  v.  Armiatead, 
10  Bing.  107;  Cope  v.  Rowland,  2  Meesnn  t 
Welsb.  149.  The  laat  cose  decides  that  buai- 
nesi  by  a  broker  without  license  is  illegal,  and 
that  he  cannot  recover  for  his  servicea. 

8S*]  "Mr.  Justice  Wajrae  delivered  the  opin- 
ion of  the  court: 

It  ia  said  that  the  note  sued  upon  in  this  cafe 
was  given  for  an  illegal  consideration. 

The  illegality  alleged  is,  that  the  plaintiff 
brought  slaves  into  the  State  of  Miasieaippi  as 
merchandiae,  in  contravention  of  the  statute 
T^^lating  the  importation  of  them,  and  sold 
them  to  the  defendant,  for  which  the  note 
given  in  payment.  It  ia  admitted  by  the 
plaintiff's  demurrer  to  the  defendant's  epeeial 
plea,  that  they  were  ao  brought  and  aold.  The 
court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendant.  The  cause  ia  before 
thia  court  upon  a  writ  of  error  sued  out  by  the 
plaintiff.  The  law  making  contracta,  in 
travention  of  statutes,  irrevocable  by 
will  be  first  stated  and  afterwards  applied  to 

There  is  no  doubt  that  assumpsit  cannot  be 
sustained  upon  a  contract  which  has  not  a  suffi- 
<rient  conaideration.  It  muat  not  be  illegal,  of 
an  immoral  tendency,  or  contrary  to  sounii 
policy.  The  common  law  maxima  are  ex  turpi 
causa,  non  oritur  actio — tx  dolo  malo  non  oritur 
actio.  It  prohibits  everything  which  is  unjust 
or  contra  bonos  mores.  The  object  of  all  law  is 
to  repress  vice  and  to  promote  the  general  wel- 
fare of  society;  and  it  does  not  give  its  assist- 
ance to  a  person  to  enforce  a  demand,  originat- 
ing in  his  breach  or  violation  of  its  principles 
and  enaetmenta,  Contracta  in  violation  of  stat- 
utes are  void;  and  they  are  so  whether  the  con- 
sideration to  be  performed  or  the  act  to  be  done 
lie  a  violation  of  the  statute. 

A  statute  may  either  expreaaly  prohibit 
join  an  act,  or  it  may  impliedly  prohibit 
join  it.  by  aflixing  a  penalty  to  the  perfor 
or   omission   thereof.      It  makes   no   difTerence 


The  rule  Is  certain  and  plain. 
t  has  been  otherwise.  The 
decisions  in  the  English  courts  have  been  Suc- 
tnating  and  count«racting.  Those  in  the  court; 
of  our  states  have  followed  them  without  much 
diMrimination.  No  one  can  read  any  one  of 
the  recent  elementary  treatises  upon  contracts 
without  noticing  the  differences  of  opinion 
among  judges  aa  to  the  operation  of  the  rule. 
Showing,  however,  as  they  do,  the  history  of 
these  differences,  they  may  lead  to  more  con- 
formity of   judicial   opinion   hereafter   in   thia 

The  character  of  these  differences  will  be.8een 
hj  noticing  one  of  them.  Others  might  easily 
he  made. 

Within  a  few  years  we  were  told,  in  the  Eng- 
liah  Reports,  and  aeemingly  to  us  with  a  good 
iMaon,  that  the  rule  which  avoids  a  contract 
«sd«  in  oontravcntion  of  a  statute,  did  not  ap- 
IS  Ik  ed. 


ply  to  statutes  made  for  the  protection  of  the 
revenue  only.  That  the  non-obaervance  of  ex- 
cise reflations  will  not  avoid  a  contract  in 
•respect  of  their  subject  matter,  if  it  he  ['84 
not  accompanied  with  fraud,  although  a  pen- 
alty attaches.  Johnson  v.  Hudson,  11  East, 
180;  Brown  V.  Duncan,  10  Barn.  &  Cress.  93; 
Hodgson  v.  Temple,  6  Taunt.  181.  And  that 
it  was  always  to  be  applied,  when  the  statute 
waa  made  for  the  protection  of  the  public  from 
moral  evils,  or  from  those  which  we  know  from 
experience  that  society  must  be  guarded  from 
by  preventive  legislation.  Such  was  received 
as  the  law  by  the  courts  in  England  and  in  our 
statea,  and  cases  were  ruled  in  both  according- 
ly; but  atterwarda,  with  only  a  few  years  inter- 
vening, Baron  Parke,  a  diatinguiahed  judge, 
truly  said,  in  Cope  v.  Rowland,  2  Cromp.  Mee  A: 
Ros.  167,  "Notwithstanding  some  dicta  ap- 
parently to  the  contrary,  tf  the  contract  be 
rendered  illegal,  it  can  make  no  dilTerence,  in 
point  of  law,  whether  the  statute  which  has 
made  it  so  has  in  .view  the  protection  of  the 
revenue  or  any  other  object."  Such  we  believe 
to  be  now  the  rule  in  England,  but  with  many 
exceptions,  made  upon  distinctions  very  diffi- 
cult to  be  understood  consistently  with  the  rule ; 
so  much  so,  that  we  have  concluded,  before  the 
rule  can  be  applied  in  any  case  of  a  statute 
prohibiting  or  enjoining  things  to  be  done,  with 
a  prohibition  and  a  penalty,  or  a  penalty  only 
for  doing  a  thing  which  it  forbids,  tliat  the 
statute  must  be  examined  as  a  whole,  to  find 
out  whether  or  not  the  makers  of  it  meant  that 
a  contract  in  contravention  of  it  ahould  be  void, 
or  that  it  waa  not  to  he  ao.  In  other  words, 
whatever  may  be  the  structure  of  the  statute  in 
respect  to  prohibition  and  penalty,  or  penalty 
alone,  that  it  is  not  to  be  taken  for  granted  that 
the  L^alature  meant  that  contiactis  in  contra- 
vention of  it  were  to  be  void,  in  the  sense  that 
they  were  not  to  be  enforced  in  a  court  of  jus- 
tice. In  this  way  the  principle  of  the  rule  ia 
admitted,  without  at  all  lessening  its  force, 
though  its  absolute  and  unconditional  applica- 
tion to  every  case  is  denied.  It  is  true  that  a 
statute,  containing  a  prohibition  and  a  penalty, 
makes  the  act  which  it  punishes  unlawful,  and 
the  same  may  be  implied  from  k  penalty  with- 
out a  prohibition;  but  it  does  not  follow  that 
the  unlawfulness  of  the  act  was  meant  by  the 
Legislature  to  avoid  a  contract  made  in  contra- 
vention of  it.  When  the  statute  is  silent,  and 
contains  nothing  from  which  the  contrary  can 
be  properly  inferred,  a  contract  in  contraven- 
tion of  it  is  void. 

It  is  not  necessary,  however,  that  the  reverse 
of  that  should  be  expri's.icd  in  terms  to  exempt 
■tract  from  the  rule.  The  exemption  may 
be  inferred  from  those  rules  of  interpretation. 
to  which,  from  the  nature  of  legislation,  all  of 
liable  when  subjected  to  judicial  scrutiny. 
That  legislators  do  not  think  the  rule  one  of 
universal  obligation,  or  that,  upon  grounds  of 
public  policy  it  should  always  be  applied,  is 
very  certain.  For,  in  some  stotutes,  it  is  said 
in  terms  that  such  contracts  are  void ;  in  others, 
•that  they  are  not  so.  In  one  statute  ['SS 
there  is  no  prohibition  expressed,  and  only  a 
penalty;  in  another  there  is  prohibition  and 
penalty,  in  aome  of  which,  contracts  in  viola- 
tion of  them  are  void  or  not,  according  to  the 
Bubject  matter  and  object  of  the  statute;  and 
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there  are  other  al&tutee  in  which  there  are  p« 
altiea  and  prohibitions,  in  which  contracts  made 
in  contravention  of  them  will  not  be  void,  un- 
less one  of  the  parties  to  them  practices  a  fraTid 
upon  the  Ignorance  of  the  other.  It  must  be 
obvious,  from  such  diversities  of  legislation, 
that  statutes  forbidding  or  enjoining  things  to 
be  done,  with  penalties  accordingly,  sliould  al- 
ways be  fully  examined,  before  courts  should 
refuse  to  give  aid  to  enforce  contracts  which 
said  to  be  In  contravention  of  them. 

We  now  turn  to  the  case  on  hand,  to  apply  to 
it  OUT  versiOQ  of  the  rule  )ind  the  manner  o'  " 
application. 

The  statute  relied  upon  by  the  defendant,  to 
avoid  the  payment  of  his  note,  is  that  of  June, 
1822  (Hutch.  Dig.  612).  He  relies  upon  the 
fourth  section,  substantially  recited  in 
special  pleas,  and  says  the  plaintifF  cannot 
cover  upon  the  note,  as  it  was  given  for  an 
legal  consideration,  from  the  plaintiff's  having 
failed,  before  he  sold  the  negroes,  to  comply 
with  the  directions  in  the  fourth  section.  Thr 
sixth  section  declares  that  both  the  seller  am 
the  buj'er  of  such  slaves  shall  pay  one  hundred 
dollars  for  every  slave  so  sold  or  purchased. 
The  two  sections,  considered  conjunctively,  .seem 
to  ua  to  imply  that  the  penalty  only,  without 
any  other  loss  to  either  toe  seller  or  the  buyer, 
was  to  be  inflicted.  The  subject  matter  and  the 
sufficiency  of  the  penalty  relatively  to  the  value 
of  a  slave,  to  prevent  the  mischief  against 
which  the  Legislature  meant  to  guard,  imply 
that  the  Legislature  did  not  mean  that  such  a 
contract  should  not  be  enforced  in  a  court  of 
iiistice.  Besides,  as  the  Act  was  meant  to  pre- 
vent convict  negroes  from  being  brought  into 
the  State  for  sale,  and  another  penalty  for 
that  offense  is  to  be  Inflicted,  severer  than  that 
of  the  sixth  section,  without  a  forfeiture  of  the 
slave  or  any  provision  for  his  removal  from  the 
State,  it  cannot  have  been  intended  that  the  di~ 
regard  of  precautionary  directions,  for  the  ii 
portation  of  slaves  for  sale,  was  to  be  visiti 
with  its  penalty,  and  the  indirect  forfeiture  by 
the  seller  of  the  price  of  them,  by  denying  to 
him  the  aid  of  courts  to  enforce  a  contract  of 
sale  for  negroes  who  were  not  convicta.  This 
statute  must  be  interpreted  as  all  other  statutes 
are  liable  to  be.  The  State's  policy  was  to  ex 
elude  all  negroes  tainted  with  crime.  Foi 
aught  that  appears  in  the  pleadings,  the  defend- 
ant  bargained  for  the  negroes,  knowing  that 
they  were  brought  into  the  State  as  he  says  they 
were.  If,  then,  there  was  a  violation  of  the 
law  by  hia  purchase,  he  stands  in  pari  delicto 
with  the  seller,  with  this  difference  between 
86*]  "them,  that  he  is  now  seeking  to  add  to 
his  breach  of  the  law  the  injustice  of  retaining 
the  negroes  without  paying  for  them.    And  he 

resented  to  be  in  his  pleas.  The  law  will  not 
aid  either  of  two  partips  who  are  in  (lari  delicto 
in  the  violation  of  a  statute.  Whatever  may 
be  stated  in  a  contract  for  an  illei^al  purpose,  a 
defendant,  against  whom  it  is  sought  to  be  en- 
forced, may,  to  prevent  it,  show  both  the  tur. 
pitude  of  himself  and  the  plaintiff.  Lord 
Afannfleld  said,  with  a  very  proper  sensibility  of 
the  injustice  of  such  a  plea,  and  of  the  policy 
nhich  permits  it  to  he  inHiated  upon,  "The  ob- 
jection, that  a  contract  is  immoral  or  illegal  as 
bftween  plaintiff  and  defendant,  sounds  at  all 
004 
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times  very  ill  in  the  mouth  of  m  d 

is  not  for  his  sake,  however,  that  the  objeetioa 

is   ever   allowed,   but   it   is   found   on   general 

principles  of  policy,  which  the  defendant  hu 
the  advantage  of,  contrary  to  the  real  joatiec, 
as  between  htm  and  the  plaintiff."  Such  i>  the 
law,  and  the  defendant  would  have  the  advan- 
tage if  he  bad  not  mistaken  the  atatute  imder 
which  it  is  claimed. 

It  is  a  rule,  if  effects  and  consequences  shall 
result  from  an  interpretation  of  a  atatnte  earn- 
trary  and  in  opposition  to  the  policy  which  it 
discloses,  or  substantially  avoiding  the  inflietioa 
of  a  penalty  upon  the  transgressor,  that  such  aa 
interpretation  must  be  rejected.  In  this  om, 
the  interpretation  contended  for  in  behalf  of 
tha  defendant  does  both.  One  of  tbero  has  al- 
ready been  stated.  It  is,  that  it  would  lead  to 
the  inSiction  of  a  severer  penalty  for  the  dim- 
gard  of  the  directions  for  buying  slaves  for  ssit 
who  are  not  convicts,  than  the  statute  impnw 
upon  those  who  shall  bring  convict  alaTcs  islg 
the  SUte. 

Further,  the  penalty  in  the  aixth  Kctiia, 
upon  such  as  do  not  comply  with  the  dimtiiai 
in  the  fourth,  is  to  be  equally  inOictcd  np«i  lit 
buyer  and  the  seller. 

Make,  then,  this  contract  void,  b;^  ^^  ■Ffl'' 
cation  of  the  rule  pari  delicto  potior  eonui* 
est  defendentis  et  possidentis,  and  the  di 
ant,  in  the  event  of  hi s  conviction  for  tnnaj_ 
ing  the  statute,  would  be  substantiallj  re- 
leased from  the  penalty  aa  to  all  the  AjM 
for  which  punishment  is  ever  inflicted;  beoM 
having  the  power  to  retain  the  nrgna,  kr 
would  pay  the  line  from  their  labor,  or  mtl' 
get  them  for  only  so  much  less  than  he  bu- 
gained  to  give  for  them.  In  other  words,  th 
seller,  if  convicted  too,  would  pay  his  own  ui 
the  buyer's  fine.  Again,  as  the  rule  i»  sol  it- 
lowed  for  the  benefit  of  either  party  to  m  iIl^ 
gel  contract,  but  altogether  upon  gioundi  <f 
public  policy,  we  do  not  think  that  publie  ftt 
ley  calls  for  the  application  of  it  in  thii  (■*, 
as  the  defendant  might  keep  the  slaves  "UA 
he  bought  from  the  plaintiff  within  the  SWi 
of  Mississippi,  contrary  to  the  law  vUA  Iv 
bade  the  sale  of  them. 

•Such  decided  advantages,  to  one  rf  [*•* 
two  who  have  violated  a  statute  by  a  eoitnct, 
could  not  have  been  meant  by  the  I 


It  is  gratifying  to  us.  that  the  conclonoi  i^ 
which  we  have  arrived  is  sustained  by  thi  •^ 
sequent  legislation  of  Mississippi.  In  IS)' 
(Hutch.  Dig.  635)  an  Act  was  passed  repwUV 
the  Act  Permitting  Slaves  to  be  Brought  iil» 
the  State  for  Sale.  In  addition  to  the  pcBlTi 
it  is  declared  in  terms  that  all  contracts  is  n* 
travention  of  it  shnll  be  void.  There  widi!"* 
be,  from  statutes  in  pari  materia,  especislk  >* 
one  repealing  another  and  substituting  ntw  *•■ 
ditions  and  penalties  upon  the  same  mtjet 
matter  of  both,  a  stronger  circumstance  bi  Ai*. 
that  under  the  first  statute  in  order,  conlrMti 
in  violation  of  it  were  not  meant  to  be  iJi*" 
erahle  by  suit.  Our  judgment  in  this  ts*'^ 
that  the  contract  is  not  void,  and  that  ttea*' 
fendant  can  take  nothing  by  his  pleas. 

We  are  aware  that  decisions  haw  **■ 
made  in  the  courts  of  Mississippi  MsabW 
in  conflict  with  this;  but  they  are  only  K>i*'P 
pearance.    None  of  them  were  nuuie  until  ■&■' 
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the   Omstitntion   of   Mifsissippi   of    1817   liAd  ants,  or  crews  of  either,  which  regularly  per- 
be«n   auperseded   by   that   of   1832.      We   have  fpnna  trips  at  stated  periods,  on  a  post-rouU,  or 
■aid,  more  than  once,  and  now  eaj  again,  that  between   two  or  more   cities,   towns,   or   other 
the  clause  in  the  Constitution  of  1832,  prohibit-  places,   from   one   to   the   other   of   which   the 
ing  the  introduction  of  slaves  into  the  Sbitc  fts  United  States  mail  is  regularly  conveyed  under 
merchandisp,  was  inoperative  to  prevent  it  until  the  authority  of  the  PostofTice  Department,  to 
the  I^gislnture  acted  upon  it.     We  have  read  transport  or  convey,  otherwise  than  in  the  mail, 
all  that  has  been  officially  written  in  opposition  any  letter  or  letters,  packet  or  packages  of  let- 
to   that  conclusion   without  having   our  confi-  ters,  or  other  mnilabte  matter  whatsoever,  ex- 
dence  in  its  correctness  at  all  shaken.  cept  such  as  may  have  relation  to  some  part  of 
We  shall  direct  the  reversal  of  the  judgment  the  cargo   of   such   steamboat,   packet-boat,  or 
in   this   ease.  other  vessel,  or  to  some  article  at  the  same  time 
conveyed  by  the  same  stage  coach,  railroad  car, 
.  or    other    vehicle;    and   excepting    also   news- 
papers, pamphlets,  magazines,  and  periodicals; 
„   ,  and  for  every  such  offense,  the  owner  or  owners 
of    the   stage   coach j   railroad   cor,    steamboat, 
,_,.                                .i.i.i...i.i_  packet  boat,  or  other  vehicle  or  vessel,  shall 
This  cause  came  on  to  be  heard  on  the  tran-  iV,,  j,.  „„.   '„    ».  „      ™  „#  „  „  u,.  j  ^  j«ii  ™ 
-  1     I  it.              .  .    _  ii     ji-       ■»  1-.       .1  forfeit  and  pay  the  sum  oi  one  hundred  dollars; 
■cript  of  the  record  from  the  Circuit  Court  of  _„,  ,._  j,f„„    ™.„t„i„    „^„A.i^t^^    «.  ,>..™~J^ 
■h/unlW  StoU.  I„  th.  Sou.h,„  Di.t,i=.  o,  S^.'^'ohSS^'o',  T-iS^  ™ih "JS 
Mmiuippi,   .nd   ™   .rgyd   b,   «ou«»l ;    on  „     ,l„ml,,l,  p.ck.l  bo.t,  o?  oiler  i.hlcl.  or 
conaidemtion  whereof,   it  le  now  here  ordered  ^^^^  ^^   ^^^^  ^f^^  ^f  ^^^  commiseion  of  anv 

•?'! ."'J"??"* 'J-  .Vj  »;'-'■  S,"'  ""  J"?l!»<«;    .„eh  oleiue,  end  who  .toll  not  .t  llial  lime  be 
of  the  ■uJ  Cireo.l  Couil  ,o  Ihi.  e««.e  be,  and  ^  ,^„,„,   ,^  ^j^,         ,„  ,j^„  ,„ 

tt.  uuoe  l>  hereb,  mereed,  with  eo,f,   .od    ^^  _,„^„  ,^^,^!^  ,„j  .^  „J^  J,,^^  ^^ 

V5'".  T'     ■'h'?-      °.  r^V  »-,b  /i™     "I  <"'•■>■■•  tl»  "^  '<  Ml/dollan.    S  SUt.  al 
maoded  to  the  said  Cireuit  Court,  with  direc-    ^a^gg   J3J1  ' 

Uoa.  for  furlhep  proeeedlpB.  I»  be  had  therein,        .«,[__,,  eon.titnte.  mailable  mailer,  I,   [■»» 
In  oonformity  to  the  opmion  of  tbi.  court.  j,,^^  1^  ^^  Mteenlh  .eitloa.     lb.  737. 

The  declaration  contains  ten  counts,  and  in 

substance,  they  all  and  each  of  them  charge, 
that  Bromley,  the  defendant,  was  the  captain 
of  the  packet  boat  Empire,  which  regularly 
performed  trips,  at  slsled  periods,  between  two 
^-  places,  from  one  to  the  oilier  of  which  places 

DANIEL  H,   BROMLEY.  the  United  States  mail  lAs  regularly  conveyed, 

under  the  authority  of  the  Postoflice  Depart- 
ment, to  wit:  between  Albion  and  Rochester; 
and  that  the  said  packet  boat,  and  the  said  de- 
fendant so  being  such  captain,  and  the  mana- 
•t  March,  gers,  servants,  and  crews  of  the  said  packet 
ir  VtiiVr  mailable "miSter  ^°'-^-  ^'^'  while  the  said  defendant  was  such 
exeepc  suen  as  may  nave  relation  to  some  part  of  captain  thereof,  and  while  the  said  packet  boat 
the  cargo  or  some  article  at  the  same  time  con-  did  regularly  perform  trips,  at  stated  periods, 
SSJutl'on'ls^™".  malfroutl*^*'  ""^  ""*  *""'"  t**^''*«"  ^^e  said  places,  the  Said  United  States 
A  letter  or  order,  although  anaealed.  directing  mai'  ^^'"^  regularly  conveyed,  under  the  au- 
tobaeco  to  be  sent  bf  the  return  boat  as  a  cam-  thority  of  the  FostoRice  Department,  from  one 
Sl^tS?"''"""''  ""■  '^*^'"  '"*  l'"*"^'""''  "'  to  the  other  of  the  said  places,  transport  and 
Under  the  Act  et  Coarreu  passed  on  the  Slat  ol  convey,  otherwise  than  in  the  mail,  divers  let- 
Kar.  1844.  6  SUt.  at  IjLrga.  658.  dlrecUng  that  ters,  packets,  and  packages  of  letters,  to  wit. 
final  Jadsments  In  a  elrealt  court  In  anr  civil  ac-  tf,„  ipiters  ten  nackets  and  ten  nacka^es  of 
tion  brooKht  by  the  United  States  (or  the  enforce-  r"  l«"^"'  "n  pacKets.  ana  ten  pacKages  ol 
meet  ot  tlie  revenue  laws  may  be  reviewed  In  this  letters,  then  and  there  being  mailable  matter. 
eoart  without  regard  to  the  sum  or  value  In  cod-  other  than  newspapers,  etc.;  and  which  said 
teoveniT,  this  court  am  eierclse  Jurisdiction.  The  letters,  packets,  and  packages  of  letters,  did  not, 
rerenue  or  the  Fostomce  Pcpartment  Is  a  part  or    _       ..j  '  '  ...    "^    -  . f        .  ,   .-       . 

the  revtsne  ol  the  government.  nor  did  any  or  either  ot  them,  have  relation  to 

any  part  of  the  cargo  of  the  said  packet  boat, 
from  one  to  the  other  of  the  said  places,  from 

THIS  esse  was  brought  up  by  writ  of  error    nne  to  the  other  of  which  said  places  the  United 
fnmi    the    Circuit    Court    of    the    United     States  mail  was  then  and  there  regularly  con- 
Statea  for  the  Northern  District  of  New  York,    veyed  ns  aforesaid,  under  the  authority  of  the 

It  waa  an  action  of  debt  on  statute,  com-  Postoflice  Department,  contrary  to  the  intent 
meneed  in  the  District  Court  of  Northern  New  of  the  Act;  whereby  the  defendant  did  then 
York,  founded  on  the  tenth  section  of  the  Act  and  there  forfeit,  and  became  liable  to  pay  the 
frf  3d  March,  1S46:  "An  Act  to  reduce  the  plaintilfa  the  sum  of  fifty  dollars;  by  means 
r«tea  of  postage;  to  limit  the  use,  and  correct  whereof  an  action  hath  accrued  to  the  plaintiffs 
the  abuse,  of  the  franking  privilege ;  and  for  f o  demand  and  have  of  and  from  the  defendant 
the  prevention  of  frauds  on  the  revenue  of  the  the  sum  of  fifty  dollars, 
FoatofBee  Department."  To  this  declaration  the  defendant  pleaded  nil 

The  lection  ia  ■■  follows:  "That  it  shall  not    debit,  to  which  the  plaintifTa  joined   issue. 
be  lawful   for   any   stage-coach,    railroad   car,        The  cause  coming  on  to  be  tried,  the  plain 
•tounboat,    padcet-boat,    or    other    vehicle    or    titTs  offered  certain  evidence   set  forth  in  the 
"WhI,  nor  muj  of  the  owners,  managers,  serr-    bill  of  exceptions,  as  follows: 
IS  Ii.  ed.  ««^ 


BcPBBia  OottBT  or  thk  Umm)  Stateb. 


ISil 


WklUee  Bhermftn,  to  whom  It  was  objected 
on  behalf  of  the  defendant,  that  he  waB  inform- 
er in  the  ease,  but  the  court  overruled  the  ab- 
jection. 

The  said  witness  was  therefore  examined  in 
chief  by  the  said  United  States  Attorney,  and 
t«stiSed  that  he  was  clerk  in  the  postoffice  at 
Albion,  from  about  the  middle  of  August,  1846, 
during  all  which  time  the  mail  was  regularly 
carried  under  the  authority  of  the  PostofBce 
Department,  between  Albion  and  Rochester, 
New  York,  daily.  H.  I.  Sickles  was  postmaster 
at  Albion;  that  he  had  aeen  the  defendant,  and 
knew  him  by  sight;  that  he  beliered  he  was 
captain  of  the  packet  boat  Empire,  on  the  Erie 
Canal,  in  1845,  and  part  of  1846;  that  the 
SO*]  packet  boat  Empire,  'during  the  season 
of  navigation,  performed  regular  trips  between 
Rochester  and  Buffalo;  that  Albion  was  on  the 
canal  between  Rochester  and  Buffalo;  that  he 
had  seen  Kelsey,  the  steward  of  the  boat;  that 
he  was  steward  of  the  boat  while  the  defendant 
was  captain;  that  he  saw  a  letter  or  letters 
given  to  Kelsej  in  1846.  be  thought  in  Ma^; 
that  it  was  while  the  defendant  was  captain, 
and  while  the  boat  was  at  Albion;  Kelsey  was 
the  steward  of  the  boat,  which  was  going  from 
Buffalo  to  Rochester;  that  he  thought  two  let- 
ters were  given  to  him,  one  by  Brainard  and 
one  by  Palmer;  that  he  did  not  know  as  any- 
thing else  was  given  to  the  steward;  that  he, 
the  witness,  was  not  far  off)  that  he  did  not 
know  whether  both  the  letters  were  given  to 
the  steward  at  the  same  instant  of  time. 

On  cross-examination  by  the  counsel  for  the 
defendant,  this  witness  testified  that  this  was 
between  10  and  11  4'clock  at  night;  the  boat 
did  not  stop  at  Albion  over  fifteen  minutes; 
that  on  the  occasion  spoken  of  he  and  one 
White  got  on  the  boat;  that  he  had  seen  the 
defendant  on  the  boat  Empire  since  that  time; 
that  he  did  not  aliandon  the  boat  very  early  in 


not  acquninted  with  Brainard,  who  was  a  to- 
bacco peddler;  ParmTee  attended  the  bar  at 
the  Mansion  House  in  Albion ;  the  pjLpers  hand- 
ed to  the  steward  were  folded  in  the  shape  and 
size  of  letters;  he,  the  witness,  did  not  know 
whether  they  were  sealed  or  not;  Kelsey  got 
on  the  boat  afcr  he  took  the  letters;  they 
did  not  contain  over  one  sheet  of  paper  each. 

On  a  re. examination  by  the  said  United 
States  Attorney,  the  witness  testified  that  he 
Haw  the  report  of  the  case  by  the  poslniaster  to 
the  United  States  Attorney.  It  is  shown  to  and 
identified  by  the  witness,  who  stated  the  re- 
port to  be  dated  May  7,  1846. 

William  V.  White  was  then  called  as  a  wit- 
nees  for  the  said  United  States,  and  testified 
that  he  resided  at  Brockport,  and  was  at  Al- 
bion in  the  spring  of  1840,  he  thoupht  in  May, 
and  stayed  at  Albion  from  dark  until  10  or  11 
n'clock  the  same  night;  and  then  went  from 
Albion  to  Rochester  in  the  packet  boat  Em- 
pire, of  which  the  defendant  was  the  captain. 

That  the  last  witness  (Sherman)  camp  down 
to  the  wharf  to  sec  the  witness  otT.  That  he, 
the  witness,  did  not  see  anything  handed  to 
the  steward,  or  any  hand  on  the  boat.  That 
he  arrived  at  Rochester  about  7  o'clock  the 
iifxt  morning,  and  saw  Kelsey,  the  steward, 
have  Bomething  of  paper,  which  W  ^an&d  W 
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a  boy.  That  he  did  not  see  the  size  of  the  ps- 
per,  or  whether  seated  or  open.  That  he  did 
not  see  from  what  part  of  his  person  the  etn- 
ard  took  the  paper.  That  the  boy  to  whom  tin 
'paper  was  delivered  belonged  to  the  [*ll 
boat;  he  thought  there  was  no  more  than  dm 
paper,  and  that  he  should  think  they  wo* 
folded.  That  he  did  not  notice  any  writing  n 
the  papers.  That  this  was  almost  half  an  hour 
after  the  boat  arrived  at  Rochester.  The  lud 
United  States  Attorney  thereupon  asked  tke 
said  witness  whether  the  said  steward,  wtia 
he  gave  the  said  papers  to  the  hoy,  gave  uf 
directions  to  the  boy  in  respect  to  said  papoi. 
And  the  said  counsel  for  the  said  defendiit 
did  then  and  there  object,  and  insist  that  tlu 
said  question  was  improper,  and  that  the  itji 
witness  ought  not  to  answer  the  same.  And 
the  said  court  did  thereupon  then  and  then  de- 
cide, that  the  said  question  was  inoompettut, 
and  that  the  same  should  not  be  answered  ij 
the  witness;  to  which  opinion  and  dedaion  tbt 
said  United  States  Attorney  did  then  and  then 

On  cross-examination,  the  said  witness  l»ti- 
fled  that  he  was  with  Sherman  most  of  tlu 
time  after  nine  o'clock  of  the  evening  of  tbe 
transaction  spoken  of,  until  the  packet  Imt 
left  Albion.  That  it  was  between  the  1st  ud 
16th  of  May,  1S4Q.  That  the  defendant  wm  « 
the  boat  as  captain  that  night. 

James  Brainard  was  then  called  and  ivon 
as  a  witness  on  behalf  of  the  United  BtaUt,  ud 
testified  that  in  May,  1646,  he  was  at  work  ped- 
dling tobacco  for  Mr.  Palmer;  that  he  wii  tt 
Albion  every  two  weeks,  and  thought  hs  *» 
there  in  May;  that  he  was  there  the  fore  put 
of  the  week,  but  did  not  recollect  the  timt  of 
the  month;  that  he  recollected  offering KelNJs 
letter  at  Albion  to  carry  to  Mr.  Palmer,  «» 
employer,  at  Rochester,  and  Kelsey  would  •>* 
carry  it,  and  said  he  was  not  permitted  to  culj 
letters.  That  this  was  in  front  of  the  botdtt 
Albion,  at  10  or  11  o'clock  at  night;  thtt  ba 
(the  witness)  kept  the  letter,  and  wrote  H 
order  on  bis  employer  for  some  tobacco,  ud 
gave  it  to  Kelsey  to  carry;  that  he  wrote  it* 
a  half  sheet  of  paper,  and  wrote  it  half  <"■* 
and  tore  off  the  residue.  That  he  folded  it 
over  the  width  of  the  sheet,  and  then  once  it 
right  angles  with  the  first  fold,  and  directed « 
on  the  outside  to  Mr.  Palmer,  at  Rocbeiter. 
That  the  order  to  Mr.  Palmer  was  a  reqnat  t* 
send  some  tobacco  to  him  (the  witness)  *tA'' 
bion,  by  the  boat  Empire,  or  by  the  first  btst; 
and  the  witness  thinks  the  reijuest  was  to  KH 
it  by  the  first  boat;  and  this  was  the  eulisUiK" 
of  the  paper.  That  he  did  not  give  the  stewW* 
anything  for  carrying  the  letter.  That  he  * 
ceived  the  tobacco  the  ne.tt  day.  He  found  ■■ 
at  the  hotel  at  Albion,  when  be  came  l«a 
from  Berne  Center. 

On  cross-examination,  this  witness  teatj^ 
(hat  he  supposed,  when  he  wrote,  that  tie  "■' 
pire  would  be  the  first  boat  out  of  Rodie*lf' 
after  the  receipt  of  the  order  by  Palmer.  TJ* 
he  told  Palmer  to  send  the  tobacco  b/  V" 
Drst  boat;  that  he  paid  nothing  f or  bni>E<*l 
the  tobacco, 

■James  H.  Palmer  was  then  called  and  [  *■ 
sworn,  as  a  witness  on  behalf  of  the  Vtm 
States,  and  testified  that  he  was  tbe  peWH" 
Ib&t  name  referred  to  in  th«  testimony  o(  t* 
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Uat  witneas,  and  h«d  charge  of  the  business  of 
the  firm  at  Bochester,  for  whom  Braiuard  wag 
peddling  tobacco  in  May,  1640.  That  he  fre- 
quently received  orders  from  Brainard  by  mail 
and  otherwise;  that  the  orders  were  all  de- 
•troyed;  that  he  never  sent  tobacco  to  ped- 
dlers except  upon  orders,  unless  they  requested 
it  before  they  left  Rochester. 

On  cross -exam  [nation,  he  teatiOed  that  he 
recollected  sending  tobacco  by  the  defendant's 
boat,  in  May,  1846,  to  Brainard. 

William  I^rmlce  was  then  sworn,  and  called 
*a  a  witness  on  behalf  of  the  United  States, 
and  teetified  that,  in  May,  1846,  he  attended 
bar  for  Mr.  Hopkins,  at  Albion.  That  he  did 
not  recollect  handing  any  paper  or  letter  to 
KeUey,  to  be  carried  by  him,  or  for  any  other 
pvrpoae;  that  he  had  offered  letters  to  Kelsey 
to  carry,  and  he  refused  to  carry  them;  that 
he  recollected  seeing  Brainard  giving  a  note  to 
Kelsey,  written  on  two  thirds  of  a  sheet  of 
foolscap  paper,  and  folded  in  about  the  size  of 
■u  ordinary  letter,  to  be  carried  t«  Rochester. 
On  cross -examination,  the  witnesa  testified 
that  the  boat  Empire  brought  the  tobacco  from 
KocLester  for  Brainard;  and  he   (the  witness) 

Eaid  the  steward  (Kelsey)  half  a  dollar  for 
ringing  it,  which  Brainard  afterwards  repaid 

Said  Kelsey  was  then  called  as  a  witness  for 
the  said  United  States,  and  testified  that  in 
Uay,  1848,  he  was  steward  of  the  Empire. 
The  defendant  was  captain  of  the  said  boat; 
that  he  recollected  the  circumstances  spoken 
of  by  Brainard  and  Sherman;  that  Brainard 
came  with  a  letter,  and  ha  (the  witness)  re- 
fused to  take  it;  and  that  he  soon  afterwards 
brought  the  order  spoken  of,  which  he  (the 
^tnesa)  took,  and,  when  he  arrived  at  Roches- 
ter, sent  to  Mr.  Palmer,  and  received  the  to- 
bacco and  carried  it  to  Albion,  for  which  be 
received  a  half  dollar,  which  was  a  perquisite 

The  said  United  States  Attorney  thereupon 
rested  the  said  cause,  and  the  counsel  for  the 
defendant  did  then  and  there  ask  the  said  judge 
to  direct  the  said  jury  that  the  said  evidence 
did  not  establish  a  cause  of  action  against  the 
aaid  defendant;  and  that  the  said  defendant, 
upon  the  said  evidence,  was  entitled  to  a  ver- 
dict; and  the  said  judge  did  thereupon,  then 
amd  there  declare  and  decide,  that  the  said  evi- 
dence, BO  as  aforesaid  given,  did  not  establish 
m  cause  of  action  against  the  said  defendant; 
Mad  that  the  said  paper,  carried  and  conveyed 
Itj  the  ate  ward  of  the  said  boat,  from  Albion 
te  Bocheater,  as  aforesaid  described  by  the  vrit- 
Keaaes,  was  not  a  letter  or  mailable  matter  with- 
^  the  meaning  of  the  Act  of  Con^resx,  but  was 
*!*]  a  paper  having  a  dilTereDt  'and  distinct 
«hai»cter  of  its  own,  and  could  be  lawfully 
carried  by  the  said  steward  of  the  packet  boat 
«fareaaid;  and  did  then  and  there,  for  the 
reason  aforesaid,  direct  the  said  jury  to  find  a 
"verdict  for  the  said  defendant.  To  which  aaid 
■ojrfiiian  and  decision  the  said  United  States  At- 
torney did  then  and  there  except;  and  the 
laid  jury  did  thereupon,  in  pursuance  of  the 
«aid  opinion  and  decision,  without  leaving  the 
tax,  find  a  verdict  for  the  defendant. 

lie  cause  was  afterwards  removed  by  writ 
«(  error  into  the  Circuit  Court,  when  the  judg' 
.Bent  of  the  District  Court  was  aRirmcd. 
IS  It.  «d. 


The  United  States  then  sued  out  writ  of  error 
and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Crittenden,  Attorney- 
General,  for  the  United  States,  and  by  Mr. 
Sackett  for  the  defendant  in  error. 

Mr.  Crittenden  contended: 

1.  That,  although  the  amount  in  controversy 
is  under  the  sum  of  two  thousand  dollars,  yet 
this  court  has  jurisdiction,  under  tbe  Act  of 
31st  May,  1844:  "An  Act  to  amend  the  Judi- 
ciary Act,  passed  the  24th  September,  1789," 
whereby  it  is  enacted,  "that  final  judgments 
in  any  Circuit  Court  of  the  United  States,  in 
any  civil  action,  brought  by  the  United  States, 
for  the  enforcement  of  the  revenue  laws  of  the 
United  States,  or  for  the  collection  of  the 
duties  due,  or  alleged  to  be  due,  on  merchan- 
dise imported  therein,  may  be  re-examined, 
and  reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  States,  without  regard  to  the 
sum  or  value  in  controversy  in  su^  action,  at 
the  instance  of  either  party."  6  Stat,  at 
Large,  658.  And  that  the  laws  relating  to  the 
revenue  of  the  Postofiice  Department  are  rev- 
enue  laws,   within  the   meaning  of   the   above 


postage,  etc.,  and  for  the  prevention  of  frauds 
on  the  revenue  of  the  Postoffice  Department," 
6  Stat,  at  Large,  T3fl.  See,  also,  Act  of  3d 
March,  1846;  "An  Act  to  change  the  organiza- 
tion of  the  Postoffice  Department,  and  to  pro- 
vide more  effectually  for  the  settlement  of  the 
accounts  thereof,"  particularly  the  first,  third, 
twelfth,  and  forty-fifth  sections.  S  Stat,  at 
Large,  et  seq. 

Z.  That  the  paper  conveyed  by  the  steward 
of  the  packet  boat  Empire  was  a  letter  within 
the  meaning  of  the  statute.  See  testimony  of 
I'armlee  and  Brainard. 

1st.  The  law  under  which  the  suit  was 
brought  is  a  revenue  law,  and  is  to  be  liberal- 
ly construed,  so  as  to  effect  the  intention  of 
Congress.  Taylor  t.  United  States,  3  How. 
11(7. 

2d.  A  letter  is  a  written  communication  from 
one  person  to  'another;  neither  external  [*94 
direction,  nor  sealing,  nor  envelope,  are  essen- 
tial to  a  letter. 


every   requisite   to   enable  it  to  be  effectively 
transmitted  by  post. 

4th.  That  here  was  an  attempt  to  evade  the 
statute.  The  steward  rejected  wliat  he  de- 
scribes as  a  letter,  but  conveyed  a  paper  with 
the  ^ame  contents  and  direction.  (See  Kel* 
sey's  testimony.) 

Mr.  Sackett  contended: 

1.  This  court  has  no  jurisdiction,  less  than 
$3,000  being  in  controversy. 

The  Act  of  3l8t  of  May,  1844,  6  Stat,  at 
Large,  G58,  giving  to  this  court  the  right  of  re- 
view, on  error,  to  a  circuit  court,  in  all  "civil 
actions  for  the  enforcement  of  the  revenue  laws 
of  the  -United  States,"  does  not  apply  to  the 
Act  under  which  this  suit  is  brought.  That  Act 
is  a  law  to  carry  out  the  power  vested  in  Con- 
gress in  relation  to  posto  dices  and  post  roads, 
and  not  a  Revenue  Act.  Art.  1,  sec.  8,  of  the 
Constitution. 

The  system  of  postages,  established  b^  iVi».\. 
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Art,  in  not  a  system  of  reTtnue.  It  is  a  plan 
of  compensation  for  the  services  of  government 
in  carrying  the  mails. 

Revenue  laws  must  be  uniform-  Sec.  8,  Con- 
stitution. Tliis  law  is  but  a  graduated  ecsle 
of  rates  charged  for  labor  performed.  In- 
deed, there  is  no  power  in  Congress  to  convert 
its  power  "to  establish  postofGcea  and  post- 
roads"  into  a,  revenue  power.  And  though 
postages,  however  unequally  levied,  may  inci- 
dentally produce  revenue,  they  are  not  levied 
as  revenue.  Official  fees  of  marshals,  attor- 
neys, etc.,  that  go  into  the  Treasury,  may  as 
Wf  11  be  claimed  to  arise  from  the  taxing  or  rev- 
But  if  this  be  held  to  be  a  revenue  power. 
query,  does  the  Act  of  31st  of  May  rcnch  suits 
for  penalties  for  its  violation!  Such  suits  are 
not  suits  to  enforce  the  law,  but  to  punish  for 
a  breach  of  it. 

2.  The  paper  carried  by  Kelsey  was  not 
"mailable  matter."  It  was  not  a.  letber,  and 
there  is  no  other  specification  of  "mailable  mat- 
ter," except  letters,  by  which  this  case  is  even 
supposed  to  be  embraced.  The  partica  acted 
sincerely,  and,  as  tbey  believed,  lawfully.  It 
is  said,  on  the  other  side,  that  the  same  thing 
was  contained  in  the  order  that  was  in  the  de- 
stroyed letter.  There  is  no  proof  of  this;  but 
if  true  it  is  of  no  legal  consequence.  The 
same  word  might  have  been  sent  verbally,  and 
it  would  have  been  as  much  an  evasion  in  one 
case  as  the  other,  bo  far  as  payment  was  con- 

This  paper  was  not  a  letter,  a  packet,  or 
SS*]  package;  it  was  an  'open  request,  >a 
memorandum.  To  compel  such  papers  to  pass 
through  the  mails  would  be  a  most  useless  clog 
to  business,  and  utterly  derange  the  customs 
and  conveniences  of  society.  It  is  not  intend- 
ed by  the  Fostoffice  Act  to  compel  business 
into  the  mails,  but  only  to  prevent  what  natur- 
ally belongs  to  them  from  being  drawn  out  by 
private  hands.  6  Stat,  at  Large,  737,  sec. 
16. 

3.  If  the  paper  carried  was  "mailable  mat- 
ter," standing  alone,  it  was  not  so  in  connec- 
tion with  the  "cargo"  of  the  boat.  The  Act 
clearly  contemplates  that  boats  and  vessels  may 
do  their  own  busintss  in  relation  to  their  own 
cargo,  whether  on  board  or  to  be  procured. 
This  will  be  seen  from  the  language  of  the  Act. 
The  10th  section,  in  stating  the  ejtceptions, 
says,  "except  such  as  may  have  relation  to 
some  part  of  the  cargo  of  such  steamboat, 
]);icl;ct  boat,  or  vessel,  or  to  some  arliclc  at  the 
itiLMie  time  conveyed  by  the  same  stage  coach, 
railroad  car,  or  other  vehicle." 

In  fact,  if  vessels  on  lakes,  rivers,  and  cflnaU. 
are  not  to  be  permitted  tn  carry  memornndums 
or  orders,  in  relation  to  their  cargo,  either  on 
board  or  to  be  procured,  tliey  will  sull'er  end- 
less inconvenience.  For  instance,  a  boat  is 
jiarising,  and  a  shipper  wishes  "ciirso"  put  on 
board  a  few  miles  ahead;  the  mail  may  not 
pass  in  three  days;  he  wants  to  send  by  the 
boat  an  order  to  his  agent  to  ship,  under  the 
rule  contended  for  he  cannot  do  it. 

4.  The  Act  is  a  penal  one,  and  must  be  con- 
strued strictly.  Its  penal  character  is  very  ex- 
traordinary. It  makes  Ihe  innocent  pay  the 
penaltf  for  the  guilty.    So  in  this  ease.,  ~  w.. 
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■  of  tfca  United  8Ut«B,  or  for  the  col- 
)f  the  duties  due  on  merchandue  im- 
herejn,  may  be  ezamiaed,  and  reversed 
led  in  tlie  Supreme  Court  of  the  United 
without  regard  to  the  sum  or  value  in 
ray  in  suck  action,  *t  the  instance  of 

the  Act  which  preMribeH  the  offense 
is  >  revenue  law,  there  would  Heem  to 
>ubt.  In  its  title  it  is  declared  to  be  an 
eduee  the  rates  of  postage,  and  for  the 
irevention  "of  frauds  on  the  revenue 
PostofGce  Department,"  Id  its  ch&r- 
d  object  it  is  a  revenue  law,  as  it  acts 

■  rates  of  postage  and  increases  the  rev- 
prohibiting  and  punishing  fraudulent 

ich  lessen  it.  Under  the  Act  of  1836, 
:nue  of  the  FoetofBce  Department  is 
)  the  Treasury.  Bevenue  is  the  income 
jt,  and  the  revenue  of  the  PostofGce  De- 
t,  being  raised  by  a  tax  on  mailable 
mnvejed  in  the  mail,  and  which  is  dis- 
n  the  public  service,  is  as  much  a  part 
Income  of  the  government  as  moneys 
.  for  duties  on  imports. 
ink  the  instruction  of  the  court  was  er- 
The  letter  or  order,  as  it  is  called 
I  of  tbe  witnesses,  was  folded  in  the 
ft  letter  and  directed  as  such,  though  it 
sealed.  A  seal  was  not  necessary  to 
te  it  ft  letter  or  to  make  it  chargeable 
stage.  The  letter  was  not  within  tbe 
n  of  the  statute,  as  it  did  not  relate  to 
o  or  to  any  article  on  board  of  the  boat. 
an  order  for  tobacco  on  Mr.  Palmer, 
>Bter,  who  ^as  a  dealer  in  that  article, 
merchants,  an  order  to  the  wholesale 
)r  merchftndise  is  a  common  subject  of 
ndence.  And  it  ma;  be  doubted  wheth' 
other  subject  can  be  named  on  which 
:ters  are  written  and  forwarded  in  the 
'wo  thirds  of  the  half  sheet  which  com- 
he  letter  was  covered  with  writing, 
lich  an  inference  may  be  drawn,  that 
ig  more  than  a,  mere  order  for  goods 
nested  by  the  writer.  But  an  order 
is,  folded  and  directed  as  a  letter,  is 
mailable  matter,  and  a  conveyance  of 
larged,  is  a  violation  of  the  taw, 
udgment  of  the  Circuit  Court  is  re- 
and  the  cause  is  remanded  to  that 
r  further  proceedings,  according  to  Uw. 


»na«  came  on  to  be  heard  on  the  tran- 
f  the  record,  from  the  Circuit  Court  of 
t«d  States  for  the  Northern  District  of 
irk,  ftnd  was  ftrgued  by  counsel;  on 
ation  whereof,  it  is  now  here  ordered 
udged  by  this  court,  that  the  judgment 
aid  Circuit  Court  in  this  cause  be,  and 
le  is  hereby  reversed;  and  that  this 
:,  and  the  same  is  hereby  remanded  to 
.  Circuit  Court  for  further  proceedings 
od  therein,  according  to  law. 


CLARK  B.  LAGOW,  David  H.  Lagow,  and 
Elizabeth  S.  Lagow,  Children  and  Devisees 
of  Wilson  Lagow,  Deceased. 

Jurisdiction^U.  S.  can  take  legal  title  to  lands 
as  security  for  debt — Conveyance  to  trustees, 
construction  of— Grounds  of  decision  of  ap- 
pellate State  Court  not  stated  in  record — 
Original  bill  of  exceptions  examined. 
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Ist  Mbt.  18Z0,  S 


The  Act  of  Congrei 

Stat,  at  Large,  B68,  e— — 

purchaaed  on  account  ol  tbe  United  States,  except 
nnder  a  lew  aulIiorlzInK  sucb  purchase." 


jnder  that  deed,  upon  the  grauiid  that 
'  latlon  of  the  Act  of  Coagress, 

.  ,...    idlcf-    —'-  -'- .-— >- 

;   Judidar 


,-,    I,  this  -was  n 

forbidden    bj    the   s— -   '- 
CoHgregg  prohibit  t 


Nor  does  the   j 


■,>L'.t 


Where  the  trusteea  purchased,  and  paid  for  Oui 
of  money  belonging  to  the  United  Slates,  the  equi- 
table title,  where  the  legal  title  to  tbe  land  had 
been  prevloualy  cooTtjed  to  them,  tbe  acqulaltlOQ 

llevlns  the  land  of  an  Incumliraoce,  and  was  not 
such  a  purchase  aa  was  forbidden  br  the  statute. 
Where  the  gtouuds  of  the  decision  of  the  Su- 
preme Court  oT  the  State  are  not  stated  In  the  rec 
ord,  this  court  will  look  Into  tbe  bill  of  eiceptlons 

......    ,_    ....    .   .,f   original   jnrladlctlon,  tosee 

•-'  ---  -'  the  Supr "      — 


what 


and 
Judgmf 


t  points  we 
whether  tl 


arfly  ii 


D  the 


.- heir  auccesaors  In  trust. 

to  sell  and  conrev  a  fee  simple  absolute,  rested 
such  an  estate  In  them  without  the  Insertion  of  the 
word  "belrs"  In  the  deed. 


THIS  case  was  brought  up  from  the  Supreme 
Court  of  Indiana,  by  a  writ  of  error  issued 
under  the  25th  section  of  the  Judiciary  Act. 
It  originally  stood  in  the  name  of  Wilson  La- 
gow, the  ancestor  of  the  present  defendants  in 

The  point  involved  was  tbe  construction  of 
the  Act  of  Congress,  passed  on  the  1st  May, 
1820,  3  Stat,  at  Large,  568,  which  forbids  land 
from  being  purchaaed  on  account  of  the  United 
States   except   under   a   la%   authorizing   such 

At  a  preceding  term  of  this  court  a  motion 
was  made  to  dismiss  the  case  for  want  of  ju- 
risdiction, which  is  reported  In  7  How.  772. 
A  brief  history  of  the  case  is  there  given;  and 
a  more  particular  one  is  given  in  the  present 
opinion  of  the  court,  which  renders  any  fur. 
ther  statement  by  the  reporter  unnecessary. 

It  was  argued  by  Mr.  Gillet  and  Mr.  Crit- 
tenden, Attorney -General,  for  the  plaintiff  in 
!>rror,  and  Mr.  Judah  for  the  defendant  in  er- 

The  counsel  for  the  plaintiff  in  error  con- 
tended, that  the  exposition  of  the  statute,  given 
by  the  court,  if  true,  renders  null  the  security 
given  by  tbe  bank  for  the  debt  of  3120,308, 
and  interest  due  to  the  United  States;  renders 
null  'all  other  securities  taken  for  the   i*9t 
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form  or  manner,  from  their  debtors,  for  thirty 
yi>ar3  laat  past;  and  untU  after  that  statute  of 
Ma;  iBt,  IS20,  shall  be  modified  or  repealed, 
it  annuls  the  titles  of  all  purchasers  of  lands 
under  seturitiee  given  to  the  United  States 
within  that  period  by  their  debtors;  for  the  in- 
struction, u,yB  the  Act  of  Congress,  "means 
any  and  every  mode  of  acquiring  an  interest 
in  real  estate  other  than  by  inheritance;"  "and 
the  interest  which  the  bank  then  had  in  the 
land  remained  in  the  bank." 

This  construction,  applied  to  the  facts  of  the 
case,  has  extended  a  disabling  effect  of  the 
Act  of  CongreBH  to  the  uttermost;  has  strained 
the  disability  to  a  mischievous  end,  not  within 
the  reason,  meaning,  and  intent  of  the  Act; 
has  misconceived  the  purpose  of  the  statute;  has 
overlooked  the  settled  distinctions  between 
legal  titles  and  requisites,  between  titles  to 
lands  and  securities  for  money,  or  for  the  per- 
formance of  an  act  deemed  valuable  in  law;  it 
has  overturned  the  established  principles  re- 
specting deeds  of  trust  executed  to  assure  the 
payment  of  money;  in  fine,  it  has  perverted  a 
statute  made  to  prevent  the  Secretaries  of  the 
Treasury,  War,  and  Navy  Departments,  from 
diverting  the  moneys  appropriated  from  the  .ob- 
jects of  appropriation,  from  spending  the  pub- 
lic money,  and  running  the  government  in  debt 
on  account  of  purchase  of  lands,  into  a  statute 
to  inhibit  them  from  securing  and  collecting 
debts  due  to  the  United  States. 

By  the  deed  of  trust  the  trustees  had  a  dis- 
cretion to  demise  and  lease  the  whole  or  any 
part  of  the  said  lands,  lots,  and  houses,  until 
such  time  or  times  as  a  sale  or  sales  thereof 
could  be  made,  and  receive  and  take  the  rents 
and  profits;  "also  to  foreclose  the  said  mort- 
gage and  collect  the  said  notes"  (to  wit:  the 
notes  of  Willis  Fellows,  of  $7,000,  for  the  pur- 
chase of  the  square  lot  surrounded  by  streets, 
and  the  mortgage  on  the  square  lot  to  secure 
the  purchase- money,  which  notes  and  mortgage 
were  assigned  by  the  deed  of  trust  to  the  trus- 
tees, and  the  subject  of  the  decree  of  sale,  and 
sale  and  deed  to  the  trustees,  given  in  evidence 
by  Neilgon);  they  had  a  discretion  vested  in 
them,  or  a  majority  of  them,  as  to  the  sales  to 
be  made,  "for  cash,  or  on  credit,"  "on  such 
terms,  and  in  such  parts  and  parcels,  as  to 
them  shall  seem  most  advantageous."  "retaining 
thereout,  however,  their,  the  said  trustees',  ex- 
penditures, and  a  reasonable  compensation  for 
their  trouble  and  services,"  and,  after  paying 
the  debt  and  interest  due  by  the  bank  to  the 
United  States,  to  return  the  surplus  to  the 
bank,  and  also  all  such  parts  of  the  said  lands 
and  premises,  either  in  fee  or  in  mortgage,  as 
shall  remain  unsold,"  etc.  pp.  10,  11,  12.  Such 
being  the  terms  of  the  deed,  the  land  must 
100*]  remain  in  the  trustees  to  enable  •them 
to  perform  the  trust.  Therefore,  the  statute  of 
uses,  or  statute  for  transferring  uses  into  pos- , 
sestiion.  did  not  operate  so  as  to  transfer  the 
land,  or  the  title,  or  the  possession,  to  the ' 
cestui  que  use,  or  cestui  que  trust,  the  United 
States.    2  Bl.  Com.  ch.  20,  p.  336. 

Upon  the  deed  of  trust  it  is  palpable  that  the 
United  States  are  not  the  purchasers  of  the 
land;  the  title  is  not  in  them,  nor  the  posses- 
sion; all  that  they  have  a  right  to  is  the  money 
arising  out  of  the  rents,  issues,  and  profits,  and 
pnli'",  when  made  by  the  trustees;  the  money, 
910 


to  the  sum  of  the  debt  and  intereflt  doe  tarn 
the  bank,  aa  mentioned  in  tjie  deed  of  tnMt, 
was  all  that  the  United  States  had  a.  right  ta 
demand  and  have  from  the  trusteea;  all  that 
the  United  States  could  rightfully  demand  and 
enforce  in  a  court  of  equity,  with  costs  of 
suit.  The  land  itself  the  United  States  conld 
not  rightfully  demand  and  have,  either  by  s 
suit  at  law  or  in  equity,  nor  the  possession  of 
the  land.  -  The  deed  of  trust  was  but  a  fpcut- 
ity  for  money,  not  a  sale  and  purchase  of  Iht 
land  between  the  bank  and  the  United  States. 

That  the  defendant  (Neilson)  was  anbjeritd 
to  the  action  of  Lagow,  and  to  jadgmenl  of 
eviction  from  the  land,  and  mulcted  in  coat), 
was  induced  solely  by  the  erroneous  coDstrw- 
tion  of  the  statute  given  by  the  court.  Fma 
such  a  suit,  such  a  judgment,  and  such  co!l«. 
the  defendant  (Neilson)  had  the  right  ai 
privilege  to  be  exempted;  he  claimed  his  rigkt, 
privilege  and  exemption,  but  was  deprived  of 
them  by  the  erroneous  construction  of  the  »Ut- 
ute  as  contained  in  the  bill  of  exceptions  ttt(a 
in  the  Circuit  Court.  The  errors  assigned  is  (he 
Supreme  Court  of  Indiana  brought  up  for  re- 
view the  construction  of  the  statute  as  eoi- 
taiaed  in  the  bill  of  exceptions.  The  Supreoi 
Court  of  Indiana  affirmed  the  judgment  of  tb 
Knox  Circuit  Court  in  alt  things. 

Upon  the  jurisdiction  of  this  court  to  nnt 
the  decision  of  the  Supreme  Court  of  IndiiM 
as  being  a  case  jjroperly  within  the  25th  m- 
tion  of  the  Judiciary  Act,  it  is  suOicient  to  oil 
the  cases  of  Crowell  t.  Randell,  and  Sboemihr 
v.  Randell,  10  Peters,  391  to  39B,  in  which  Son- 
teen  previous  cases  upon  this  2£th  sectica  *R 
noticed,  and  the  doctrine  is  re-afErmed:  "TW 
it  is  not  necessary  that  the  question  abonld  if 
pear  on  the  record  to  have  been  raised  is  a- 
rect  and  positive  terms  ipsissimis  verbis,  but  il 
is  Buflicient  if  it  appears,  by  clear  and  dkH' 
sary  intendment,  that  the  question  must  bin 
been  raised  and  must  have  been  decided  ia  «- 
der  to  hnve  induced  the  judgment." 

No  such  verdict  and  judgment  conld  btf* 
been  rendered  against  the  defendant  [XeJI««l 
in  the  Knox  Circuit  Court,  if  it  had  not  bxf 
induced  by  the  erroneous  exposition  of  the  ttit- 
ute  of  May  1,  1820,  given  by  the  Circuit  Court: 
-       the    Supreme    [Mil 


and    the   alTirmance   'in 
^ourt   of   Indiana   ele 
vides  that  question  r 

of  errors,   and   affirms  that   erroneous  eij™-- 
tion  of  the  statute  of  the  United  Stalel. 
.Mr.  Judafa,  for  the  defendants  in  error.  D* 

Had  the  bank  any  interest  in  the  prtni** 
after  executing  the  deed  of  the  lot  JdIt> 
1822,  to  the  trusteesf 

And  this  question  resolves  itself  into  tlw: 

1.  Was  that  deed  valid! 

2.  If  that  deed  was  valid,  did  it  coonj  tt« 
whole  interest  of  the  bankT 

1.  We  assert  that  the  deed  was  voidb^"* 
(UP  of  the  seventh  section  of  the  Act  of  ti- 
gress of  the   1st  May,  1820,  in  relation  to_l*f 


purchased  on  account  of  the  United  Slilw.**" 
cept  under  a  law  aulhoriiing  such  pnrchan.' 

That  this  law  ivas  understood  by  the  pf|* 
officers  at  Washington  to  be  in  force  ia  18t 
and  so  late  as  1824,  is  proren  by  a  letter  «( T^' 
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PIea«uit«ti,  thcQ  kgetit  of  the  Treasury,  to  the 
^uae  of  RepreaentKtfves,  8th  March,  1824, 
•nd  printad  in  the  American  State  Papers. 
Pablie  I«nds,  Vol.  m.  563.  And  thia,  too, 
la  Hhown  by  the  Act  of  May  2eth,  1824,  which 
giTCi  to  the  officers  of  the  Treasury  a  limited 
power  to  purchase  on  execution.  It  is  decided 
that  the  United  States  may  "enter  into  con- 
tracts not  prohibited  by  law."  United  States 
T.  Tingey,  S  Peters,  IIG,  128;  United  States  r. 
Bradley,  10  Peters,  343,  360.  But  where,  in 
the  bond  or  deed,  there  is  a  condition  or  grant 
which  is  prohibited,  that  is  illegal  and  void. 
Dnited  States  v.  Bradley,  10  Peters,  333. 

If  it  is  said  that  the  interposition  of  trustees 
irill  take  this  case  out  of  the  statute;  we  reply: 

1.  That  such  a  contrivance  wouid  be  a  fraud 
HI  the  statute.  Coke's  rule  is  an  follows: 
3uBndo  aliquid  prohibetur  fieri  ex  di  recto,  pro- 
libetur  et  per  obliquum.     Co.  Lit.  223  *-     --' 


2.  We  assert  that,  by  the  deed  from  the 
Mnk,  only  a  life  estate  was  conveyed  to  Ba- 
lollett,  HarrisoD,  and  Buntin: 

Indiana  is  a  common  law  State.  In  its  courts 
:he  distinction  between  the  jurindiction  at  law 
ukd  that  in  equity  is  strictly  preserved.  The 
present  is  a  common  law  action,  and  the  ques- 
iiou  is  as  to  the  legal  title.  The  words  in  the 
leed,  "and  their  successors,"  are  mere  surplus- 
%ge,  not  sufficient  to  pass  a  fee  simple.  Clear- 
water V.  Kose,  1  Blackf.  137;  Hoberts  v.  For- 
lythe,  3  Dev.  2Q;  i  Cruise's  Dig.  335,  3Qe. 
102*]  *A  grant  to  a  natural  person  and  his 
racceBBors,  passes  only  an  estate  for  life.  Co. 
Ut.  9  T.  And  hence,  if  the  deed  is  void,  the 
:itte  remained  in  the  bank,  and,  on  its  forfeit- 
are,  reverted  to  the  Steam  Mill  Company,  and 
paaaed  to  Lagow.  If  the  deed  is  valid,  but  only 
passed  a  life  estate,  the  reversion  in  fee  re- 
3iained  in  the  bank,  reverted  to  the  Steam  Mill 
^mpany,  and  passed  to  Lagow,  and,  on  the 
letermination  of  the  life  estate  by  the  deaths 
3f  the  grantees,  took  effect  in  poaaession.  In 
uther  case  Lagow  has  the  legal  estate,  and  is 
antitled  to  recover  at  law.  If  the  law,  on 
aither  of  the  above  positions,  is  with  the  de- 
fendants in  error,  we  presume  this  court  will 
lecide  in  their  favor.  But  there  is  another  view 
>f  the  case  which  the  counsel  for  the  defendant 
Jl  error  is  unwilling  to  abandon. 

The  Supreme  Court  of  Indiana  were  required 
M  determine  whether  a  new  trial  should  have 
seen  granted,  and  that  depended  on  the  ques- 
skin  whether,  on  the  whole  case,  the  verdict  was 
Hght.  This  required  the  solution  of  one,  or  of 
:wo  questions.  If  the  deed  only  conveyed  a 
Jfe  estate,  and  the  grantees  were  dead,  it  was 
act  material  whether  the  deed  was  valid  or  in- 
■klid-  We  deny  that  there  is  anything  in  this 
record  to  show  that  the  court  did  determine  the 
nlidity  of  the  deed.  It  is  true  that  there  are 
owtraetions  on  the  record  in  which  this  ques- 
tion is  made,  but  it  is  as  true  that  there  are  on 
biM  rccorda  the  facts  from  which  the  other 
gneation  does  necessarily  arise.  Both  questions 
Mi^t  have  been  determined^  but  it  is  usual 
For  appellate  courts  to  pass  over  questions  not 
aeesssary  for  the  determination  of  the  case  be- 
Fan  them.  And  hence  we  aak.  is  it  a  "neces- 
■ary  intendment,"  that  the  Supreme  Court  of 
b^anft  did  decide  both  the  questions  in  this 
It  II.  ed. 


caseT  For  we  understand  that  It  must  appear 
to  this  court,  if  .not  expressly,  by  "necessary  in- 
tendment," that  some  question  within  the  juris- 
diction of  this  court  did  arise  and  was  decided; 
that  it  is  not  enough  that  such  question  might 
have  arisen  and  might  have  been  decided. 
Smith  V.  Hunter,  7  How.  738,  742;  16  Pet. 
281,  285;   10  Id.  368,  391. 

Mr.  Justice  Cnitis  delivered  the  opinion  of 

the  court: 

This  case  comes  here  by  a  writ  of  error  to 
the  Supreme  Court  of  the  State  of  Indiana. 
The  record  shows  that  Lagow,  the  defendant 
in  error,  instituted  an  action  of  disseisin  in  a 
Circuit  Court  of  the  State  of  Indiana,  whereby 
he  sought  to  recover  of  Neilson,  the  plaintiff  in 
error,  a  tract  of  land  described  in  the  counts. 
The  tenant  having  pleaded  the  general  issue, 
the  case  was  committed  to  a  jury.  At  the  trial, 
it  appeared  that  Lagow,  together  with  Nathan- 
iel Ewing,  John  D.  Hay,  and  Caroline  Smith, 
whose  title,  if  any,  Lagow  is  alleged  to  have  af- 
terwards acquired,  were  in  possession  of  the 
demanded  premises  in  the  'year  1B20,  [*103 
claiming  to  own  the  same,  and  upon  this  evi- 
dence of  title  he  rested  his  case.  The  defendant 
then  introduced  a  deed,  hearing  date  Septem- 
ber 19th,  1821,  from  Lagow,  Ewing,  Hay,  and 
Smith,  conveying  to  the  Bank  of  Vinc^nnes,  the 
State  Bank  of  Indiana,  the  lands  in  contro- 
versy, excepting  a  certain  square  therein  de- 
scribed. He  also  put  in  evidence  another  deed 
from  the  bank  to  Badollett,  Harrison,  end  liur- 
tin,  conveying  the  same  lands  acquired  by  the 
bank  under  the  deed  last  mentioned,  and  also 
transferring  to  the  grantees  some  equitable 
title  to  the  square  cxccpti'd  out  of  that  deed. 
Til  is  conveyance  is  made  to  the  grantees  and 
their  succeaaore  in  the  trusts  declared  by  the 
deed,  which  are:  "until  the  sale  hereinafter  au- 
thorized shall  be  made,  the  trustees,  or  a,  ma- 
jority of  them,  or  their  succesaor  or  successors 
herein  appointed,  or  who  may  hereafter  be  ap- 
pointed agreeably  to  the  mode  hereinafter  di- 
rected, shall  and  may  demise  or  lease  the  whole 
or  any  part  of  the  said  lands,  lots,  and  houses, 
until  such  time  or  times  as  a  sale  or  sales 
tliereof  can  be  made,  and  receive  and  take  the 
rents  and  profits  thereof,  also  foreclose  the  said 
mortgages  and  collect  tlic  said  notes;  in  trust 
nevertheless,  for  the  use  of  the  Secretary  of  the 
Treasury  of  the  IJnited  States  in  extinguish- 
ment of  the  debt  due  by  the  said  Bank  of  Vin- 
cenncs  to  the  United  States;  and  upon  this  fur- 
ther trust  and  conlidcnce  that  the  said  trustees, 
or  a  majority  of  them,  and  their  survivor  or 
survivors  herein  appointed,  or  uliiih  shall 
thereafter  be  appointed,  agreeably  to  the  mode 
hereinafter  directed,  shall  and  do,  whenever 
hereto  requested  by  (he  Secretary  of  the  Treas- 
ury of  the  United  States,  for  the  best  price  that 
can  be  got,  sell  ;ind  dispose  of.  for  cash  or  on 
credit,  on  auch  terms,  and  in  such  parts  or 
parcels,  as  to  them  shall  seem  most  advanta- 
geous, all  or  any  part  of  the  above -described 
and  conveyed  lands,  tenements,  and  heredita- 
j  menis,  to  any  person  or  persons  who  may  be 
I  inclined  to  purchase  the  same;  and  to  execute 
and  to  acknowledge,  in  due  form  of  law,  deed 
or  deeds  of  conveyance,  unto  the  purchaser  or 
purchi^sers,  his  heir  or  their  heirs  and  assigns 
I  in   fee  simple  absolute,  and  upon   the   furthi'~. 


SUPBBMB  COUHT  OF  THK  UMITII)   STATBS, 


IBd 


trust  that  they,  the  said  trustee*,  or  a  major- 
ity of  them,  or  the  survivors  of  them  herein 
appointed,  or  lierenfter  to  he  appointed  agree- 
iibly  to  the  mode  hereinafler  directed,  shall  and 
do  pay  and  apply,  of  and  every  the  sum  and 
sunia  of  money  or  other  proceeds  to  be  raised 
or  paid  by  the  rents  or  sales  of  the  said  lands 
and  collections  of  the  said  notes,  or  any  part 
or  parts  thereof,  to  the  proper  uie  of  the  Unit- 
ed States,  until  the  sura  of  one  hundred  and 
twenty  thousand  three  hundred  and  eight  dol- 
lars, which  is  now  agreed  upon  by  the  said 
parties  of  the  first  pBrt,  of  the  one  part;  and 
the  Honorable  Jesse  B.  Thomas,  as  the  legally 
authorized  agent  of  the  United  States,  of  the 
other  part,  bb  the  sum  now  due,  together  witli 
104*]  interest  'on  the  said  sum  of  money,  at 

paid;  retaining  thereout,  however,  their,  the 
i^aid  trustees'  expenditures,  and  a  reasonable 
compensation  for  their  trouble  and  services,  re- 
turning and  paying  the  overplus,  if  any,  to 
the  said  president,  direutors,  and  company  of 
ihe  said  Bank  of  Vincvnnes,  their  successors  or 
a.-itiignees;  and  also  upon  this  further  trust,  aa 
lo  all  such  parts  of  the  said  lands  and  prem- 
i<es.  pither  in  fee  or  under  mortgage,  as  shall 
remain  unsold,  that  they,  the  said  trustees,  and 
their  BuccfSEors,  shall  stand  seised  thereof  to 
the  uee  of  the  United  States,  until  the  debt 
aforesaid  shall  be  fully  paid  and  discharged, 
and  there  afterwards  to  the  use  of  the  said 
president,  directors,  and  company,  their  succes- 
sors and  assigns  forever,  provided  always,  and 
it  is  hereby  expressly  agreed  and  declared  by 
and  between  the  parties  of  these  presents,  that 
in  case  of  the  death  of  either  or  any  one  or 
more  of  the  said  trustees  hereinbefore  named, 
■ir  of  any  IruHtcea  hereafter  to  be  appointed,  it 
-hull  and  may  be  lawful,  to  and  for  the  said 
Secretary  of  the  Treasury  of  the  United  Stotes 
ior  the  time  being,  at  any  time  or  times  there- 
after, by  deed  duly  executed,  to  fill  up  such  va- 
vancies;  and  the  said  trustees,  when  so  appoint- 
fd  by  the  Secretary  of  the  Treasury  us  afore- 
Muld.  shall  all  of  them  have  the  like  power  and 
iuitlioritj  to  act  in  the  several  trusts  occording 
10  the  true  intent  and  meaning  of  these  pres- 
tnts,  as  fully  and  amply,  to  all  intents  and 
purposes,  as  if  such  new  or  other  truate 
trustees  had  been  actually  named  herein  by 
the  said  president,  directors,  and  company  of 
the  said  Bank  of  Viucenncs;  and  provided,  also, 
that  no  trustee  now  oppointe'd,  or  to  be  here- 
after named  and  appointed  as  above  directed, 
shall  in  any  event  be  liable  for  any  more  than 
he  shall  receive,  nor  for  any  loss  or  damage 
-not  oii-asioned  wilfully  and  de.iignfdly  by  such 
trustee,  or  through  hia  gross  and  willful  negli- 

Neillier  the  habendum  nor  the  grant  in  this 
deed  contains  the  word  heirs. 

The  tenant  further  offered  in  evidence,  pro- 
I'cedinffs  under  a  judicial  sale  of  the  title  to  the 
I'xwpted    square    above   mentioned,    by    wliich 
Kadollctt,   UarriiiDn,  and   Buntin,  the  trustees 
under  the  deed  of  the  bank,  became  the  pur 
chasers  of  the  legal  title  to  that  square,  which 
was  conveyed  to  them  in  fee  simple  in   1827, 
and  aUo  introduced  evidence  to  show  that  he 
was   in   possession   under  the  trustees   with 
rontriiet  to  pureliTise  of  them  the  entire  tra 
of  land  deniunded. 
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The  plaintifT  then  put  tn  evidence  the  nrari 
of  a  quo  warranto  a^inst  the  bank,  by  wbid 
it  appeared  that  in  July,  1822,  m  judgment  of 
forfeiture  was  rendered  against  that  carp- 
ration,  and  all  its  franchisea  and  property 
seized  into  the  possession  of  the  St&te;  ud 
he  o^ered  proof  that  BadoUett,  Harrison,  ud 
'Buntin  purchased  the  legal  title  to  the  [*ltt 
reserved  square  as  trustees,  and  that  the  mauy 
paid  by  them  was  from  the  funds  of  the  United 
States,  supplied  by  the  order  of  the  Secrettif 
of  the  Treasury,  and  that  all  the  trustees  mx 
deceased  when  the  action  was  brongbL 

At  the  request  of  the  plaintiff  the  court  gin 
the  following  instructions: 

1.  That  on  the  proof  of  poBsession  U  own- 
ers, by  the  Steam  Mill  Company  in  ISEO,  u' 
of  the  conveyance  by  the  company  to  Lago«,d 
June,  1827,  I^gow,  the  plaintiff,  ia  entitled  t« 
recover,  unless  the  defendant  has  ahown  abet- 
ter title. 

2.  That  the  7th  section  of  the  Act  of  Cca- 
gress  of  lat  of  May,  1820,  forbida  "the  pa- 
chase  of  any  land  on  account  of  the  Uaittd 
States,"  unleas  authoriced  by  Act  of  CopgnN- 

3.  ITiat  the  term  "purchase  of  land"  in  1*». 
and  in  the  Act  of  Congress,  means  anf  ud 
every  mode  of  acquiring  an  intereat  in  real  <>• 
tate  other  than  by  inheritance. 

4.  That  if  the  government  ia  prohibited  froB 
purchasing  land  directly  in  its  own  nant,  itii 
also  prohibited  from  purchasing  indirectly  n 
the  name  of  an  agent  or  trustee. 

6,  That  if  there  ia  any  Act  of  Congre»iorl»» 
authorizing  the  conveyance  from  the  haak  ts 
the  trustees,  it  is  incumbent  on  the  defendut 
to  show  it;  and  from  the  fact  that  the  defend' 
ant  does  not  set  up  any  such  act  or  lav,  tk> 
jury  may  infer  there  is  none. 

6.  That  all  acts,  deeds,  and  agreements,  MB- 
trary  to  the  plain  language,  or  even  to  thepu- 
icy,  of  an  Act  of  Congress,  are  void. 

7.  That  if  the  deed  of  trust  from  the  bant" 
contrary  to  the  letter  or  to  the  spirit  and  hm*"- 
ing,  or  to  the  policy  of  the  Act  of  the  Ut  MiJ> 
1820,  it  is  void;  and  the  interest  whicb  ft* 
bank   then   had   in   the   land   remained  ia  tbe 

The  court  refused  to  give  the  following  !■■ 
structions  requested  by  the  defendant: 

"That  it  was  competent  for  the  bank  of  v* 
cennes  to  make  a  deed  to  trustees  for  the  bene- 
fit of  the  United  States,  and  such  a  deed  ii 
valid  and  lawful  for  the  purpose  for  whi*  "J 
was  made.  To  which  refusal  of  the  eoiirt  t" 
defendant  at  the  time  excepted." 

A  verdict  having  been  rendered  in  f»™f  " 
the  plaintiff,  a  motion  for  a  new  trial  w«  nude 
and  refused,  and,  in  conformity  with  the  pr»e- 
tice  of  that  court,  exceptions  were  UkeB  » 
such  refusal,  and  having  Ireen  allowed,  fte 
case  went  by  appeal  to  the  Supreme  Court  » 
Indiana,  which  ia  the  highest  court  of  tW 
State.  So  that  the  record  presented  to  the  Su- 
preme Court  an  assignment  of  three  alleged  er- 
rors, being  the  same  relied  on  as  causei  f*  ' 
new  trial  in  the  court  lielow,  vis.: 

1.  For  the  error  of  the  court  in  misdireetinl 
the  jury. 

•2.  For  the  refusal  of  the  court  to  [*i** 
give  the  instructions  to  the  jury  aslced  bj  tb( 
defendant. 
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3.  Becanse  the  verdict  is  contrary  to  the  law 
tnd  evidence. 

The  Supreme  Court  affirmed  the  jndgment 
it  the  Circuit  Court,  and  under  the  25th  Hection 
>f  the  Jadiciary  Act,  I  Stat,  at  Large,  117,  the 
lefendant  has  brought  the  record  to  this  court 
tiy  a  writ  of  error. 

To  present  intelligibly  the  legal  merits  of  the 
iaae  at  one  view,  and  to  show  what  question  ia 
iere  for  decision,  it  should  be  stated  that  by 
the  law  of  Indiana,  as  expounded  by  the  Su- 
oreme  Court  of  that  State  (State  v.  The  State 
^nk,  1  Blackf.  Bep.),  whatever  real  property 
ivas  held  by  the  bank,  when  its  charter  was 
umulled,  went  to  the  grantors  thereof;  that 
I*  Lagow  and  others,  whose  rights  he  is  alleged 
»  have  acquired,  were  the  gruntors  of  this  land 
»  the  hank,  it  became  material  to  ascertain 
vhether  the  bank  had  any  and  what  title  to  the 
uid,  when  its  franchises  were  seized;  that  the 
>ank  having  conveyed  by  deed  to  Badollett 
md  others  as  trustees,  before  the  forfeiture 
«ok  effect,  the  validity  of  that  deed  was  nee- 
■ssarily  drawn  in  question;  that  the  court  did 
n  effect  decide,  that  according  to  the  true  con- 
itmctioQ  of  section  7th  of  the  Act  of  Congress 
rf  May  I,  1820,  3  Stat,  at  Large,  ses,  the  de- 
fendant could  take  no  title  under,  or  through 
UiAt  deed,  the  same  being  void  by  force  of  that 
tct;  and  consequently  the  title  remained  in 
the  bank  and  passed  to  l4igow  when  the  char- 
ter of  the  bank  waa  vacated. 

The  question,  therefore,  which  arises  upon 
ilits  writ  of  error  is,  whether  the  Supreme 
Ikturt  of  Indiana  rightly  construed  the  Act  of 
Ikingresa,  which  is  in  these  words:  "That  no 
and  shall  be  purchased  on  account  of  the  Unit- 
•A  States,  except  under  a  law  authorizing  such 
aurchase." 

The  deed  In  question  conveyed  the  land  to 
Badollett  and  others,  in  trust,  to  sell  so  much 
hereof  as  might  be  necessary  to  raise  suRicient 
money  to  pay  a  debt  due  from  the  bank  to  the 
[Jnited  States.  It  is  clear  this  was  not  in  any 
lenSB  a  purchase  of  land  on  account  of  the 
LTnited  States.  In  the  land  itself,  the  United 
3t»tes  acquired  by  the  deed  no  interest.  They 
were  not  even  clothed  with  an  equitable  right 
M  acquire  such  an  interest  through  the  aid  of 
t  eonrt  of  equity;  for  their  title  was  not  to  Che 
irhole  proceeds  of  the  lane's,  whatever  they 
night  be,  but  only  to  so  much  of  them  as  might 
tie  necessary  to  pay  the  debt  of  the  bank.  To 
Lhla  extent  both  the  creditor  and  the  debtor 
kad  the  right  to  insist  on  a  sale,  and  whatever 
residue  of  land  should  remain,  was  by  force  of 
the  deed,  operating  by  means  of  a  shifting,  or 
Hcondary  use,  to  go  to  the  bank  upon  pay- 
Bient  in  full  of  the  debt  due  to  the  United 
1«7»]  States.  It  is  true  the  deed  'contains 
tome  language,  which,  taken  by  itself,  might 
niie  a  use,  executed  in  the  United  States;  but 
it  is  well  settled  that  such  lan^age  is  con- 
trolled, by  an  intent,  manifested  m  the  instru- 
■wnt,  to  have  the  legal  estate  remain  in  trust- 
MB,  to  enable  them  to  execute  a  trust  which 
tts  deed  declares,  and  where,  as  in  this  case, 
the  tnut  is  to  sell  and  convey  in  fee  simple 
■beolnte,  a  legal  estate  is  vested  in  the  trust- 
Ms  commensurate  with  the  interest  which  they 
MBSt  convey  in  execution  of  the  trust.  Mott  v. 
Boxton,  7  Ves.  201 ;  Leonard  v.  Sussex,  2  Vem. 
■8;  and  the  eases  in  note  f  to  Chapman  V. 
IS  Ik  «d. 


It  is  clear,  thereiore,  that  these  trustees,  and 
not  the  United  States,  took  the  land  under  thid 
deed,  and  that  the  latter  acquired  no  interest 
in  the  land  as  such.  This  court  has  appliedlhe 
same  principles  to  the  case  of  an  alien,  in  Craig 
v.  Leslie,  3  Wheat.  Rep.  60,  which  settles  that 
a  devise  of  land  to  a  citizen  as  a  trustee,  upon 
a  trust  to  sell  the  land  and  pay  over  the  pro- 
ceeds to  an  alien,  is  a  valid  trust,  and  the 
interest  of  the  alien  is  not  subject  to  forfei- 
ture. See,  also,  Anstice  v.  Brown,  Q  Paige, 
448.  If  it  were  necessary,  therefore,  we 
should  hold  that  the  Act  of  Congress  was  not 
applicable  to  this  conveyance,  because  by  it 
no  title  to  land  was  purchased  on  account  of 
the  United  States. 

But  we  do  not  think  It  necessary  to  rest  the 
decision  of  the  case  exclusively  on  this  ground; 
for  in  our  judgment  the  Act  of  Congress  doi» 
not  prohibit  the  acquisition  by  the  United 
States  of  the  legal  title  to  land,  without  ex- 
press legislative  authority,  when  it  is  taken  by 
way  of  security  for  a  debt.  It  is  the  duty  of 
the  Secretary  of  the  Treasury  to  superintend 
the  collection  of  the  revenue,  and  of  the  Comp' 
troller  of  the  Treasury  to  provide  for  the  regu- 
lar and  punctual  payment  of  all  moneys  which 
may  be  collected,  and  to  direct  prosecutions  for 
all  debts  which  may  be  due  to  the  United 
States.  I  Stat,  at  Large,  65,  63.  To  deny  to 
them  the  power  to  take  security  for  a  debt  on 
account  of  the  United  States,  according  to  the 
usual  methods  provided  by  law  for  that  end, 
would  deprive  the  government  of  a  means  of 
obtaining  payment,  often  useful,  and  some- 
times indispensably  necessary.  That  such 
power  exists  as  an  incident  to  the  general  right 
of  sovereignty,  and  may  be  exercised  by  the 
proper  department  if  not  prohibited  by  legis- 
lation, we  consider  settled  by  the  cases  of 
DuRan's  Ex'rs  v.  United  States,  3  Wheat.  172; 
United  States  v.  Tingey,  5  Pet.  117;  United 
States  v.  Bradley.  10  Pet.  343;  United  States 
V.  Linn,  15  Pet.  200. 

These  cases  decide  that  the  United  States, 
being  a  body  politic,  as  an  incident  to  their 
general  right  of  sovereignty,  have  a  capacity 
to  enter  into  contracts  and  take  bonds,  by  way 
of  seourity,  'in  eases  within  the  sphere  [*108 
of  their  constitutional  powers,  and  appropriate 
to  the  just  exercise  of  those  powers,  through 
the  instrumentality  of  the  proper  department, 
when  not  prohibited  by  law,  although  not  re- 
quired lo  do  so  by  any  legislative  act;  and  we 
think  this  same  power  extends  to  and  includes 
taking  security  upon  property  for  a  debt  al- 
ready due.  The  assumption  that  Congress  in- 
tended by  the  Act  in  question  to  prohibit  the 
just  exercise,  is  wholly  inadmissible.  In  Unit- 
ed States  V.  Hodge  et  al.  6  How.  279,  a  poet- 
master  had  made  a  mortgage  of  property,  real 
and  personal,  to  secure  to  the  Postof^  Depart- 
ment the  sum  of  sixty. five  thousand  dollars,  or 
such  otlier  sum  as  might  be  found  due  on  a 
settlement  six  months  after  the  mortgage. 
This  mortgage  embraced  debts  already  due,  and 
gave  time  to  the  debtor.  The  sureties  on  his 
olUciat  bond  relied  on  its  giving  time  as  dis- 
charging them  from  their  obligation.  It  is 
manifest  that  if  the  mortgage  were  void  then- 
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was  an  end  of  the  cnse,  yet  it  II  nowhere  Bug- 
ftngted  that  it  was  invalid,  and  it  i*  treated  by 
the  court  as  an  operative  and  effectual  instru- 
ment. The  object  of  any  form  of  conveyance 
by  way  of  security  is  not  to  acquire  tbe  do- 
minion and  ownership  of  land,  nor  even  to  in- 
vest funds  therein,  but  simply  to  obtain  pajr- 
ment  of  the  debt  secured.  Tliis  is  the  principal 
thing  to  which  all  olhers  are  incidental.  It 
may  happen  that,  by  the  foreclosure  of  a.  mort- 
gage containing  no  power  of  sale,  the  mort- 
gagee may  become  the  owner  of  the  land  under 
the  mortgage;  but  this  is  not  the  object  which 
the  parties  have  In  view  when  the  mortgage  ta 
made,  and  takes  place  only  because  thi ' 


is  not  attained.  Such 
ly  different  frinn  a  purchase  of  land  in  which 
the  parties  have  nothing  in  view  but  to  ex- 
change for  the  present  dominion  and  title  of 
the  land  acquired  by  the  purchaser,  the  money, 
or  other  price  paid  to  the  seller,  and  in  analog- 
ous cases  the  distinction  between  these  trans- 
actions has  bepH  recognized.  An  alien  cannot 
have  an  action  to  enforce  the  title  to  land 
which  he  has  taken  by  way  of  purchase;  but 
this  court  has  decided,  in  Hughes  et  al.  v. 
Edwards  et  ui.  B  Wheat.  489,  that  an  alien 
mortgagee  may  have  the  aid  of  a  court  of 
equity  to  foreclose  a  mortgage  by  a  esIc,  be- 
cause the  debt  is  the  principal  thing  and  the 
land  only  an  incident.  So,  though  n.  corpora- 
tion was  by  its  charter  authorized  to  take 
mortgages  for  debts  previously  contracted,  it 
has  been  held  that  ft  mortgage  to  secure  a  debt 
contracted  at  the  time  the  mortgage  was  given, 
was  valid  because  the  intention  of  the  Legis- 
lature was  only  to  prevent  the  corporation 
from  purchasing  lands,  and  not  to  prohibit  it 
from  taking  security,  in  good  faith,  for  the 
109*]  payment  of  its  debts.  Silver  *Lake 
Bank  v.  North,  4  Johns.  C.  R.  370i  Bnird  v. 
Bank  of  Washington,  11  S.  &  R.  411.  It  is  the 
opinion  of  the  court,  that  by  the  true  con- 
struction of  the  Act  of  Congress  now  in  ques- 
tion, the  government  are  not  prohibited  from 
taking  security  upon  lands,  throuf^h  the  action 
of  the  proper  department,  for  debts  due  to  the 
United  States,  and  that  the  court  erred  in  giv- 
ing the  Act  such  a  construction  as  to  avoid  the 
deed  from  the  bank  to  the  trustees. 

The  trustees  purchased,  at  a  judicial  sale, 
the  legal  tide  to  the  reserved  square,  and  paid 
for  it  out  of  the  money  of  the  United  States; 
but  they  had  previously  taken  in  trust,  by  way 
of  security,  an  equitable  title  thereto,  and  this 
transaction,  though  under  the  forms  of  a  pur- 
chase. W4S,  in  truth,  nothing  more  than  reliev- 
ing this  parcel  of  land  of  an  incumbrance,  so 
that,  when  they  should  sell,  they  might  obtain 
the  entire  benefit  of  the  security.  The  purpose 
was  precisely  the  same  as  that  which  induced 
the  conve,vance  to  them  by  the  bank,  and  is  not 
a  purchase  by  the  United  States,  prohibited  by 
the  Act  of  Congress,  for  the  same  reasons  that 
the  original  conveyance  is  not  within  that  Act. 

It  remains  to  consider  another  view  taken  in 
argument  by  the  counsel  for  the  defendant  tn 
error.  The  argument  is,  that  the  Supreme 
Court  of  Indiana  may  have  affirmed  the  judg- 
ment of  the  Circuit  Court,  ution  the  ground 
that  the  due*  to  the  Uuateea  nol  ton'Limui^ 
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aa  the  trustees  were  all  dead  when  the  ictinn 
was  brought,  the  estate  in  fee  aimple  in  poi- 
session  had  reverted  to  the  plaintiff,  Lieow. 
It  has  been  settled,  by  a  series  of  deciaioni  il 
this  court,  beginning  with  Miller  v.  Nicbdi,  1 
Wheat.  311,  and  coming  down  to  Smith  i. 
Hunter,  T  How.  738,  that  it  must  appear  froa 
the  record  that  the  highest  court  of  tbe  Stilt 
passed  on  one  of  the  questions  described  in  tk 
twenty-Qfth  section  of  the  Judiciary  Act;  uid 
different  modes  in  which  this  may  appear  bj 
the  record  are  pointed  out  in  Armstrong  v.  Tlie 
Treasurer  of  Athens  County,  16  Peters,  281.  It 
has  never  been  held  that  tha  record  of  tlie  jm- 
eeedings  of  the  highest  court  must  stiti  in 
terms  a  misconstruction  by  that  court  of  tk 
Act  of  Congreaa.  It  is  enough  that  it  is  an  in- 
ference of  law,  from  the  inspection  of  tk 
whole  record,  that  the  highest  oourt  did  tto 
misconstrue  an  Act  of  Congress,  and  aanol  s 
rif^ht  or  title,  otherwise  valid,  by  reason  of  loA 
misconstruction.  Any  other  rule,  conftiinf 
this  court  to  an  inspection  of  that  part  of  tlw 
record  which  sets  out  the  proceedings  of  Ik 
highest  court  alone,  would  be  a  departure  fn« 
the  general  principle,  that  the  whole  of  u  ■■ 
strument  is  to  be  looked  at  to  det«rmiiiE  tk 
elTect  of  each  part  of  it^  would  present  for  it 
cision  an  artificial  and  not  a  real  case;  aDd,il- 
asmuch  as  'the  highest  State  Court  [*I1> 
often  simply  affirms  or  reverses  the  jadg««it 
below,  would,  in  all  such  cases,  deprire  tk 
citizen  of  the  rights  secured  to  him  by  t^ 
Constitution  and  the  twenty-fifth  section  of  U< 
Judiciary  Act.  And  it  has  been  the  partJ" 
of  this  court,  whenever  necessary,  to  looli  •' 
the  record  of  the  proceedings  of  the  inferiw 
Slate  Court  in  connection  with  the  proeeediip 
of  the  highest  court,  in  order  to  reduce  thot 
frora  the  points  decided  by  the  latter.  No«,l*' 
bill  of  exceptions  taken  in  in  this  case  iatk 
Circuit  Court  shows  that  the  constnictiim  » 
the  Act  of  Congress  was  in  question  in  tW 
court,  was  misconstrued  there,  and  a  im, 
under  which  the  plaintilT  in  error  dcducfd  li*i 
v.iis  decided  to  be  void  by  reason  of  sucli  JOt 
tonal  ruction. 

This  decision  Ifting  excepted  to,  was,  by  t^ 
appeal,  brought  before  the  Supreme  Court;i~ 
wlion  that  court  determined  that  the  judpnal 
of  the  Circuit  Court  be  in  all  things  sffira™     ' 
it  must  be  taken  that  the  Supreme  Ccoit  ll- 
firmed  the  correctness  of  the  decision  thui  o;      i 
cepted  to,  unless  it  appears  by  the  recwd  tW 
they  proceeded  on  some  other  ground;  lal  i"     i 
the  inquiry  still  remains,  whether  the  Sup^JJ 
Court   did   not   affirm    the    judgment   of  tk     ^ 
Circuit   Court,   upon   the  ground   auggcslrf  ■    :  i 
argument  by  the  counsel  for  the  defendint"   ; 
error,  that  the  deed  in  question  conveyed  m   \ 
a    life    estate,    which    had    terminated  bcf^  tt 
netion  brought.     We  cannot  make  thst  d«i*"   ife 
tion  from  this  record.    It  does  not  app'Wt*'  |ii 
the  question  what  that  deed  conveyed,  if  w*  i 
wos  in  any  manner  raised  in  the  Circuit  w*  ii 
preme  Court;  and,  Eiasuming  that  tbe  SufiffJI 
Court  were  not  confined  on  the  appeal  top™* 
raised  in  the  court  below,  but  might  ^"*^ 
cided  upon  any  ground  showit  by  the  i^* 
before  them  to  be  tenable,  we  caimot  infer  Ut* 
the  decision  rested  on  thbi  sroand,  became  ^  . 
Howard  "■  f 
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Kn  of  opioion  it  is  B«t  tenable.  If  it  had  ap- 
peared afEmuitivelf  in  the-  record  that  the  Sn- 
pr«iiie  Court  did  decide  that  the  deed  conveyed 
only  a  life  estate,  this  court  would  not  inquire 
into  the  coirectnesB  of  that  decision;  but  when 
put  to  infer  what  points  may  have  been  raised, 
and  what  that  court  did  dedde,  we  cannot  in- 
fer that  they  der^ided  wrong;  otherwise,  Doth- 
ins  would  be  necessary  in  any  case  to  prevent 
this  court  from  reversing  an  erroaeous  judg- 
ment under  the  twenty-fifth  section  of  the  Ju- 
diciary Act,  but  that  coudbcI  should  raise  on 
the  record  some  point  of  local  law,  however 
eiTOneous,  and  suggest  that  the  court  below 
may  have  rested  its  judgment  thereon. 

Now,  on  looking  into  the  deed  from  the  bank 
to  the  trustees,  we  find  that  the  grant  is  to 
them  and  their  successors,  in  trust,  to  sell  and 
convey  in  fee  simple  absolute.  The  legal  estate 
being  in  trust,  must  be  commensurate  there - 
1 1 1*]  with,  and  will  be  'deemed  to  be  so  with- 
out the  use  of  the  usual  words  of  limitation. 
Newhall  v.  Wheeler,  T  Uass.  R.  ISD;  Steams 
T.  Palmer,  10  Met.  R.  32;  Gould  r.  L«mb,  11 
Uet.  R.  84;  Fisher  v.  Fields,  10  Johns.  R.  &06; 
Welch  V.  Allen,  21  Wend.  R.  UT.  As  the  ex- 
ecution of  the  trust  required  the  trustees  to 
have  a  fee  simple,  in  order  to  convey  one,  we 
are  of  opinion  that  the  deed  to  them  conveyed 
a  fee,  and  consequently  we  cannot  infer  that 
the  State  court  decided  that  only  a  life  estate 
passed  by  the  deed. 

The  opinion  of  the  court  Ii,  that  tiie  judg- 
ment of  the  court  below  should  be  reversed,  and 
the  cause  remanded  for  another  trial  to  be 
had  therein. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
•ciipt  of  the  record  from  the  Supreme  Court 
of  the  State  of  Indiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed,  with 
coets;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Supreme  Court, 
for  further  proceedings  to  be  had  therein  in 
eouiormity  to  the  opinion  of  this  courL 


VATHANIEL  WILLIAMS,  as  Permanent 
Trustee  for  the  Creditors  of  James  Williams, 
an  Insolvent  Debtor,  Plaintiff  in  Error, 

CHARLES  OLIVER,  Robert  M.  Gibbes,  and 
Thomas  Oliver,  Executors  of  Robert  Oliver, 
and  John  Glenn  and  David  M.  Ferine, 
Truateea. 

'Vhere  decision  of  State  Court  would  have  been 
•ame  independent  of  special  State  Statute, 
decision  will  not  be  reversed  on  ground  that 
■tatute  impaired  obligation  of  contract. 


OUVEB,    BT    Al. 

The  proceeds  af  o 


la  iaS9  a  Treaty  was  made  between  the  United 
Mates  and  Ueilco,  provldinc  for  tbe  "adjustment 
^  Claims  of  citlwss  Ot  the  United  SUtes  on  tbe 
'Sezkan  Bcpabllc" 

Under  thfs  Treaty  a  nmr  of  monej  was  awardi>d 
«o  be  jwld  to  the  members  ot  Ibe  Baltimore  Mex- 
ican CompauT,  who  bad  lubscribed  mooe;/  to  HE 
•■t  as  eipedltiDD  against  Mexico,  aader  Qenersl 
MbUL  la  1816.  See  the  ease  ol  QUI  f.  Olivec's 
Jbeentors,  11  Howard,  628. 
tS  Ii.  ed. 


ot  the  shares  at  this  Coin- 
owner  of  tbe  share,  and  tbe  o 
aignee  o(  the  first  periaaoent  inisioe. 

The  Court  of  Appeals  of  Ueryland  decided  that 
tbe  plaintiff,  vli. :  tbe  second  permanebt  trustee, 
did  not  take  tbe  claim  under  the  Insolvent  laws 
of  Maryland. 

Tbia  decision  ia  not  reviewable  by  this  conrt, 
undar  tbe  25tb  section  ot  tbe  Judiciary  Act;  and 
the  case  Is  similar  to  that  ot  Gill  t.  Oliver's  Ei- 
ecutoca,  11  Howard,  B28. 

Nor  doea  JurlsdlctlOD  accrue  In  this  case  In  con- 
sequence of  the  additional  fart  tbat  tbe  Legislature 
of  Maryland  passed  a  law  curing  certain  defects  In 
the  aBBlgnment  to  Oliver,  tbe  validity  of  which  law 
was  drawn  Into  guestlon,  aa  Imnalrlac  ibe  obllia- 
tlon  of  a  contract:  because.  If  there  bad  been  no 
such  law,  tbe  declsloD  of  the  State  court  would 
have  beeo  tbe  same. 

•Tbe  former  decisions  of  this  coort  re-  (■112 
apectlng  Its  lurladlction  under  the  25th  Brctlon  of 
the  Judiciary  Act,  examined  and  explained. 

THIS  case  was  brought  up  from  the  Court  of' 
Appeals  of  Maryland,  by  a  writ  of  error  is- 
sued under  the  25th  section  of  tbe  Judiciarv 
Act. 

It  was  a  branch  of  the  case  of  Gill  v.  Oliver's 
Executors,  reported  in  II  Howard,  629,  al- 
though it  differed  from  that  case  in  some  par- 
ticulars, which  will  be  mentioned.  The  history 
of  the  Baltimore  Mexican  Company  was  given 
in  the  report  of  that  ease,  and  need  not  be  re- 
peated. 

James  Williams  was  the  owner  of  one  of  the 
shares  of  the  Company,  and  applied  for  the 
benefit  of  the  insolvent  laws  of  Maryland  on 
the  24th  of  June,  1819.  George  Winchester 
was  appointed  provisional  trustee,  and  gave 
bond  as  such;   and  James  Williams  conveyed 


creditors.  On  the  2d  of  Auguit,  1BI9,  Win- 
chester executed  a  bond  without  security,  recit- 
ing that  be  had  been  appointed  permanent 
trustee,  and  the  bond  was  conditioned  for  the 
faithful  performance  of  his  duties  as  such. 
The  laws  of  Maryland  required  security  to  bo 
given  when  such  a  bond  was  executed. 

At  :March  Term,  1S2S,  Baltimore  County 
Court  passed  the  following  order: 

"In  Baltimore  County  Court,  March  Term, 
1825. 

"In  the' case  of  James  Williams,  an  Insol- 
vent Debtor: 

"Ordered  by  the  court,  that  the  trustee  dis- 
pose of  any  part  of  the  personal  estate  of  the 
said  insolvent  debtor  remaining  unsold  at  pub- 
lic or  private  sale,  as  he  may  judge  best 

"Wm.  H.  Ward." 

On  the  2d  of  April,  1826,  Winchester  assigned 
to  Robert  Oliver  the  share  in  the  Mexican  Uom. 
pany  belonging  to  Williams,  and  signed  a  re- 
ceipt for   ^,000  BB  the  consideration   for   the 

Winchester  having  died,  Nathaniel  Williams, 
the  plaintiff  in  error,  was  appointed  permanent 
trustee  of  James  Williams,  the  insolvent,  on 
the  15th  of  NoveOiber,  1841,  and  gave  bond 
with  security,  as  required  by  law. 

In  the  report  of  the  case  of  Gill  v.  Oliver's 
Executors,  it  was  stated  in  what  manner  the 
money  came  into  the  hands  of  Glenn  and  Per- 
ine  as  trustees,  and  how  it  came  to  be  deposit- 
ed in  court  for  claimants  to  make  out  their 
title. 

On   the   2Sth   of   January,    1S42,    Nathaniel 
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Williams  filed  hiB  petition,  claiming  the  amount 
which  belonged  to  the  ehare  of  his  insolvent, 
Jamen  Williams. 

Its']  *0n  the  9th  of  Harch,  1S42,  theLegis- 
lature  of  Maryland  passed  an  Act  (December 
Session,  1841,  chapter  309)  entitled  "Ad  Act  to 
conRrra  the  titles  of  purchasere  ia  the  cases 
therein  mentioned;"  wnich  Act  was  passed  on 
the  memorial  of  Oliver's  representatives,  and 
was  alleged  to  cure  the  defects  resulting  from 
Winchester's  aasignment  without  his  having 
given   securit}'  upon  his  bond  as   permanent 

On  the  2d  of  May,  1842,  the  executors  of 
Oliver  and  the  trustees  filed  their  answer  to 
the  petition  of  Nathaniel  Williams.  Thef 
claimed  the  share  of  James  Williams  on  Iv ' 
grounds:  1st,  under  the  purchase  from  Wi) 
cheater.  2d,  because  the  award  of  the  commi 
sioners  was  a  full  and  complete  bar  of  all  right 
and  title  on  the  part  of  Nathaniel  Williar 

On  the  6th  of  December,  184G,  Balti: 
iJounty  Court  decreed  in  favor  of  the  ei 
tors  of  Oliver,  holding  the  Act  of  1S41  t 
constitutional.    On  the  second  point  the  ( 

decided  that   the   award  of  the    '~~'~ 

was  not  conclusive. 

Williams  prosecuted  an  appeal  to  the  Court 
of  Appeals  of  Maryland. 

At  June  Term,  1843,  the  Court  of  Appeals  af- 
flrmed  the  decree  of  the  County  Court,  three 
judges  sitting.  One  of  them.  Judge  Martin, 
filed  the  following  reasons,  viz.: 

I  think  that  George  Winchester  is  to  be  con- 
sidered, upon  the  facts  exhibited  in  this  record, 
as  duly  and  legally  appointed  the  permanent 
trustee  of  James  Williams;  that  the  sale  by 
him  of  ths  shares  in  controversy  to  Robert 
Oliver  was  fairly  and  bona  fide  made  within 
the  meaning  of  the  Act  of  Assembly  of  1841, 
ch.  309;  and  that  that  statute  being,  in  my 
opinion,  neither  repugnant  to  the  Constitution 
of  the  United  States  nor  the  Constitution  of  the 
State  of  Maryland,  is  to  [be]  regarded  as  a 
valid  exercise  of  legialative  power. 

The  otber  two  judges,  viz.;  Chief  Justice 
Dorsey  and  Judge  Spence,  stated  that  the 
grounds  upon  which  they  affirmed  the  judg- 
ment were,  first,  the  reasons  assigned  by  the 
majority  of  this  court  for  the  reversal  of  the 
decree  in  Oliver's  Executors  et  al.  v.  Gill, 
Permanent  Trustee  of  Goodwin;  and  because, 
under  the  proceedings  based  on,  or  originating 
from,  the  insolvent  petition  of  James  Williams 
and  the  Act  of  Assembly  applicable  thereto, 
Robert  Oliver  acquired  a  valid  title  to  all  the 
interest  of  said  James  Williams  in  the  fund  in 
controversy. 

The  reasons  assigned  by  the  majority  of  the 
court  for  the  revereal  of  the  decree  in  Oliver's 
Executors  et  al.  v.  Gill,  and  which  are  adopted 
as  above  iind  made  part  of  the  reasons  for  the 
decision  given  in  the  present  case  of  Williams, 
Trustee,  v.  Oliver's  Executors,  were  published 
in  the  report  of  the  case  of  Gill  v.  Oliver's  Ex- 
ecutors, in  11  How.  52!).  They  are  here  re- 
pealed i 

114*]  •■'The  majority  of  this  court,  wbo 
sat  in  the  trial  of  this  cause  (and  by  which 
ivas  decreed  the  reversal  of  the  decree  of  the 
County  Court),  at  the  instance  of  the  solicitors 
of  the  appellees,  briefly  stale  the  following  as 
their  reasons  for  such  reversal:  They  are  of 
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opinion  that  the  entire  contract,  upon  whick 
the  claim  of  the  appellees  i*  founded,  i*  M 
fraught  with  illegality  and  turpitude  «a  to  b« 
utterly  null  and  void,  and  conferring  no  ri^ti 


upon    any  of  the  contractii 


Rrties,  which  can  be  sustained  or  countenanc 
any  court  of  law  or  equity  in  this  8tat« 
of  the  United  States.    That  it  haa  no  legal 
moral    obligation    to    support    it,    and    that, 
therefore,  under   the  insolvent  laws  of  Uan- 
land,  such  a  claim  does  not  pass  to  or  Test  a 
the    trustee    of    an    insolvent    petitioner.    U 
forms  no  part  of  his  property  or  eBtat«,  witUi 
the    meaning    of    the    legisIatiTe     uactmoli 
constituting  our  insolvent  system.    It  be«rtN 
analogy  to  the  cases  decided  in  Mar^laad  ui 
elsewhere,  of  claims  not  recoverable  in  a  onrt 
of  justice,  which,  nevertheless,  have  been  kU 
to  vest  in  the  trustees  of  an  inaolrent,  or  Sk 
assignees  of  a  bankrupt.    In  tho  caaea  rcfonl 
to,   the   claims,   as   concerned   thoM  attalmt 
tbem  were,  on  their  part,  tainted  by  no  priM- 
ple   of   illegality  or   immorality;   on  ths  «» 
trary,    were   sustained   by    every   priiidpb  ol 
national  law  and  natural  justicr      -'  --"^— 


thereof.  Wholly  diasimilar  is  the  claim  bt 
us.  Such  is  its  character,  that  it  cannot  m 
presented  to  a  court  of  justice  but  by  a  4i^ 
closure  of  its  impurities;  and  if  anythidiii 
conclusively  settled,  or  ought  to  be  so  regsiwi 
it  is  that  a  claim,  thus  imbued  with  ilkplilf 
and  corruption,  will  never  be  sanctioned  or  •- 
forced  by  a  court  either  of  law  or  equity. 

"Entertaining  this  view  of  the  ea*^  it  h 
unnecessary  to  examine  the  variona  ^Mi 
points  which  were  raised  in  the  argument  tr 

These  reasons,  as  has  been  before  remuM 
are  made  applicable  to  the  present  cue  tt 
Williams  V.  Oliver's  Executors. 

Williams  sued  out  a  writ  of  error  $d 
brought  his  case  up  to  this  court. 

It  was  argued  by  Messrs.  Dulany  andSdM 
for  the  plaintiff  in  error,  and  Messrs.  CsJffcl 
and  Johnson  for  the  defendants  in  error. 

The  counsel  for  the  plaintiff  in  error  M- 
tended  for  the  following  positions: 

1.  The  record  presents  a  case,  within  tk*r 
peMate  jurisdiction  of  this  court,  imdtr  A* 
provisions  of  the  2Sth  section  of  the  JodiOM? 

'In  support  of  the  jurisdiction  claimed,  [*1 11 
two  grounds  were  assumed:  Ist.  The  rW 
of  the  Treaty  with  Mexico,  and  the  efMl  ^ 
the  Act  of  Congress  of  the  12th  of  Ajml.  If* 


tan  Company  of  BaKio 
involved  in  the  decision  of  the  case,  if  tks  4*- 
cree  is  to  be  considered  as  based,  in  aoy  if* 
whatever,  on  the  imputed  turpitude  of  tht(* 
tract  of  said  Company  with  General  iHt-  ^ 
The  validity  of  the  Act  of  the  Ge»n»l  is- 
sembly  of  Maryland  (Act  of  1841,  eh.  Wj«J 
draM'n  in  question,  on  the  ground  of  it*  sHt^ 
repugnancy  to  the  Constitution  of  ths  U^" 
States,  and  its  validity  was  maintained  1?^ 
Court  of  Appeals.  The  following  aatboritiM 
were  relied  on:  Crowcll  v.  Rand^  10  Petal 
and  the  various  cases  refcrrad  to,  ui  **" 
mented  on,  in  the  opinion  in  that  ea**;  8mI* 


WlUJAMs,  TBLSTtl:,   V.  OliveB,  ET  4L- 
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2.  The  imputed  turpitude  tn  the  original 
contract  of  said  Mexican  Compnn;  with  Gen- 
eral Mina,  even'  if  auch  turpitude  at  any  time 
attached  to  the  contract,  was  not  a  ground 
which  the  Court  of  Appeals  was  at  liberty  to 
assume  as  the  basis  of  their  said  decree.  In 
doing  eo,  thcj  refused  to  give  cRcct  to  an  award 
baaed  oa  the  said  Treaty  and  said  Act  of  Con- 
greas.  The  right  to  receive  the  monej  was 
condusivelj  established.  The  only  open  ques- 
tion properly  before  that  court  was  this,  who 
was  entitled  to  the  share  accruing  in  right  of 
aaid  insolvent!  The  following  authorities  were 
relied  on:  Comegys  v.  Vasse,  1  Pet.  193;  Fre- 
-vall  V.  Bache,  U  Pet.  05;  De  Valangin's  Adni'rs 
*.  Duffy,  14  Pet.  291. 

3.  Apart  from  this  notion  of  original  turpi- 
tude the  clMm  vested  in  the  permanent  trustee 
of  the  insolvent,  for  the  benefit  of  his  creditors. 
Plater  v.  Scott,  6  Oill  &  Johns.  ItS;  Stevens 
▼.  Bagwell,  IS  Ves.  139;  Comegys  v.  Vasse,  1 
Pet.    1B3;    Wheat,    International    Law,    66-63. 

4.  Independently  of  the  Act  of  1841,  the  rep- 
rMentativee  of  Robert  Oliver  had  no  right  to 
this  share,  which  could  have  been  enforced  in 
any  tribunal  of  law  or  equity.  The  insolvent 
laws  of  Maryland,  and  particularly  the  Act  of 
1808,  ch.  71,  sec  3;  Winchester,  Trustee  of 
Williams  v.  Union  Bank,  2  Gill  &,  J.  73;  Win- 
chester, Trustee  of  Gooding  v.  Union  Bank,  Id. 
79;  Glasgow  v.  Sands,  3  Id.  96;  Glenn  v.  Eart- 
hauB,  4  Id.  3S5;  Kennedy  v.  Boggs,  S  H.  &  J. 
408;  Brown  v.  Brice,  2  H.  ft  G.  24;  Williams 
V.  Ellicott,  8  H.  ft  J.  427. 

6.  The  Act  of  1841,  ch.  309,  is  repugnant  to 
the  tenth  section  of  the  first  article  of  the  Con- 
stitution of  the  United  States.  It  ia  a  law 
which,  in  its  application  to  this  case,  impairs 
the  obligation  of  a  contract, 
lis*]  'In  the  discussion  of  this  point,  it 
was  insiated  that  it  impairs  the  obligation  of 
the  original  contracts  of  the  insolvent  with  hla 
various  creditors;  that  it  impairs  the  obligatioD 
of  the  bond  given  by  Mr.  Winchester  as  provi- 
■ional  trustee;  that  it  impairs  the  rights  of 
creditors,  as  cestuia  que  trust,  and  the  rights  of 
the  plaintiff  in  error  as  permanent  truatee,  un- 
der the  deed  of  trust  to  Mr.  Winchester,  as  pro- 
▼isioiial  trustee;  that  it  also  impairs,  as  to  the 
creditors,  the  obligation  of  the  bond  of  the 
plaintiff  in  error  as  permanent  truatee.  It 
will  also  be  insiated  that  the  plaintiff  in  error, 
on  hia  appointment  aa  pcrmantnt  trustee,  and 
hia  qualification,  by  filing  an  approved  bond,  be. 
came  entitled  by  law  to  hie  commission  on  the 
aaseta  composing  tbe  estate  of  the  insolvent, 
and  which  vested  in  him,  on  his  qualification 
a>  permanent  truatee,  and  also  deprived  him  of 
his  right  to  allowance  out  of  said  estate,  for 
his  necessary  disbursements;  and  that  such, 
his  right,  is  based  on  contract,  within  the  true 
interpretation  of  the  said  section  of  said  article 
of  the  Constitution;  and  that  said  Act,  as  to 
bim,  is  unconstitutional  and  void,  as  it  does 
wot  save  his  commission  nor  make  provision  for 
payneat  of  his  disbursements.  In  the  discus- 
■ton  of  this  point,  the  following  authorities 
were  relied  on:  Bronion  v.  Kinde,  1  How.  311; 
Qraen  t.  Biddle,  8  Wheat.  1;  McCracken  v.  Hay- 
ward,  i  How.  608;  Gantley's  Leasee  v.  Ewing, 
II  L.  -' 


How.   707;    Cook   v.   Moffatt,   E   How.   295; 

anters'  Bank  v.  Sharp,  6  How.  318,  and  tbe 
cases  died  in  the  opinion  in  that  case;  12 
Wheat.  311,  312;  Rogers  v.  Wright,  9  G.  ft  J. 
184.  The  following  cases  were  referred  to  for 
illustration,  and  as  showinc,  by  analogy,  the 
rights  which  attached  to  the  claims  of  cred- 
'tors  on  the  application  of  the  insolvent:  Scott 
.  Jones,  4  Clarke  ft  Fin.  397,  398;  Freake  v. 
CraneReld,  3  Mylne  ft  Craig,  499,  and  in  14 
Eng.  Cond.  Ch.  Rep.  600;  Welch  v.  Stewart,  2 
RUnd.  Cb.  Rep.  41;  Post  v.  Mackalt,  3  Id. 
498.  It  was  also  insisted,  in  the  discussion  of 
this  point,  that  the  said  Act,  in  its  application 
to  this  case,  impaired  the  obligation  of  the  con- 
tract of  sale  made  b;  said  insolvent,  before  hia 
application,  to  the  Arm  of  Stump  &  Williams, 
of  the  one  half  of  hia  said  share;  and  that  the 
said  Act,  as  to  the  representatives  of  Stump  ft 
Williams,  is  unconstitutional  and  void.  Mit- 
ford  V.  Mitford,  9  Ves.  87,  and  notes;  Wright  v. 
Morley,  11  Ves.  17;  Dyer  v.  Pearson,  3  Bam. 
at  Ores.  38,  ia  10  Eng.  C.  L.  Rep.  13;  2  Story's 
Eq.  Jur.  sees.  1411,  1038,  1040b,  1044;  E.  ft  S. 
Kip  V.  The  Bank  of  New  York,  10  Johns.  63; 
Muir  ¥.  Schenek,  3  Hill,  228. 

The  counsel  for  the  defendant  in  error  pre- 
sented the  following  points: 

1st.  The  decision  below  turns  upon  two 
grounds,  each  of  'which  is  conclusive  of  [*I17 
the  case,  and  the  second,  to  wit:  that  "under 
the  proceedings  based  on  or  originating  from 
the  maolvent  petition  of  Williams  and  the  Act 
of  Assembly  applicable  thereto,  Oliver  acquired 
a  valid  title  to  all  the  Interest  of  James  Wil' 
liams  in  the  fund  in  controversy,"  resting  upon 
the  conjoint  operation  of  tbe  sale  made  by  or- 
der of  court  and  the  Act  of  Asaembly,  is  not 
subject  to  revision  here,  because  the  effect  of 
the  sale  so  made  was  exclusively  for  the  court 
below,  and  it  does  not  appear  to  what  extent 
that  consideration  affected  the  decree  of  the 
Court  of  Appeals. 


ith  Mexico,  or  the  Act 
of  Congress,  or  the  award  made  in  pursuance 
of  them,  nor  does  ths  court  below  dedde 
against  any  such  right  or  title.  The  petition 
denies  the  title  of  Oliver's  exeeutora,  and  rests 
its  demands  on  tbe  official  character  of  the 
plaintiff  in  error,  as  giving  him  title  under 
the  insolvent  laws  of  Maryland,  and  on  tbe 
truate  of  the  deed  of  the  8th  May,  1841,  as 
constituting  them  trustees  for  him  being  so  en- 
titled, and  the  decision  of  the  State  court  turns 
altogether  on  its  construction  of  those  insolvent 
laws,  which  confer,  in  its  judgment,  no  title  on 
the  plaintiff  in  error.  Udell  v.  Davidson,  7 
How,  771;  Smith  v.  Hunter,  7  How.  743;  Maney 
V.  Porter,  4  How.  66;  McDonogh  v.  Milloudon.  3 
How.  706;  Downee  v.  Scott,  4  How.  G02;  Ken- 
nedy V.  Hunt,  7  How.  693;  Fulton  v.  McAITee, 
16  Pet.  149;  Coons  v.  Gallagher,  16  Pet.  18;  Mc- 
Kenney  v.  Carroll,  12  Pet.  66;  Croweli  v.  Ran- 
dell,  10  Pet.  392;  Montgomery  v.  Hernandez, 
12  Wheat.  129;  Williams  v.  Norris,  12  Wheat. 
117;  Hiokie  v.  Starke,  1  Pet.  98;  Mathews  v. 
Zane,  7  Wheat.  200;  Owings  v.  Norwood,  5 
Cranch,  344;  Smith  v.  The  State  of  Maryland, 
6  Cranch,  286;  Plater  v.  Scott,  S  Gilt  ft  Johns. 
116;  HaU  ft  Gill,  10  Gill  ft  J<duis.  325t  L  U.%. 
SUt.  at  Large,  3M. 
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S.    The  dedsion  of  the  State  court,  thnt  Wil- 
liam's claim  ilid  not  pasx  to  his  permanent  trua-    ' 
tee  on  account  of  its  illc^lity  aod  turpitude, 
does  not  conflict  with  the  uward,  or  the  Treaty 
or  Act  of  Congrean  under  which  the  awnrd  was    ; 
passed,   becauA(>   the   cnnimiKHion(>TB   were    em- 
piiw<>rcd  to  decide  nnthiii;!  but  the  liability  of    i 
Mc^icu  for  the  claims  wi  up  against  that  Re- 
public, which  were  admitted  by  Mexico  prior 
to  the  trf^atj.  but  lon^'  after  William'n  appli-    < 
cation;    and    bceauiie   the   anid   Convention   or 
Treaty  of   1S30  and  the   procepdings  under   it 
cannot  atTect  the  question,  whcllicr  the  insolv-    i 
ent  InWH  of  Maryland  did  or  did   not  operate 
in  1819  to  tran«fer  the  claim  to  the  trustee  of    '. 
AVilliams,  the  force  and  efFcot  of  these  laws  at 
the  time  when  Williams  applied,  being  the  i]uea-    ' 
118*]  tion  liefora  the  court  below.    'Comepys 
V.  Vnsse,  1  Pet.  212;  Slipppard  v.  Taylor,  5  I'ct. 
713;    Frcvnil   v.   Bachf,   14  I'et.  97;   Maryland 
Actx  of  IflO.'i.  ch.  110,  and  1B16,  ch.  221;  Hal) 
V.  Gill,  10  Gill  &.  John<<.  3:23. 

i.  By  the   w.'ll-setlled  law  of  Maryland,  as 
applicnblo  to  Williama,  and  all  other  applica- 
tion* for  the  benrflt  of  the  insolvent  laws  at 
that   period    (1810),   the   plainliff  in   error,   as    i 
trustee   of   Williams,    under    his    application, 
took  title  to  no  property,  rights,  or  claims  of    i 
Williams,  the  insolvent,  but  audi  aa  he  had  at 
till'  date   of  his  appUcatinn.     At  that  period, 
Williams  had  no  possible  ri;;ht  or  claim  a;;ainBt    : 
the    government    of    Mexico,    which    did    not 
come   into   eiii^tence   for   several   years   after- 
wards, nor  a^inst  the  then  existing  {{ovrru- 
ment  of  Spain  in  Mexico,  which  Mina'a  expo-    ' 
dition    was    designed    to   overtiirow ;    and    the    . 
only  alleged   or   possible  claim   he    (Williams)    ■ 
then  had  was  against  Mina.  under  Iklina's  con- 
tract   with    the   Mexican    Company;    and    this 
contract  with  Mina,  aa  the  Slate  Court  has  de- 
clared by  its  di'cision,  waf  illegal,  and  created 
no  right  cv  claim  in  Giioding  which  could  or 
did   pa^s   to  his   trtialee  unilcr  his  said  appli- 
caliim    in    1819.    The    decision    of    the   State 
(Toiirt,   therefore,  involved   but  two   questions, 
the  firxt  of  which  was,  whether  said  contract    i 
with  Mina  vested  any  rights  in  Williams,  at    i 
the   date   of    his    application    in    1819,    which    I 
pasaeil  to  his  trustee;  and  the  accond,  whether    i 
the   Treaty    and   award,   allowin;;   a.->    ag.iinst 
Mexico  the  claim  of  the  Mexican  Company,  un-    i 
der  its  said  contract  with  Mina,  had  any  auch 
operation  or  retruHpcct,  as  to  thnt  contract,  as    i 
to  validate  it  in  Maryland  as  between  the  orig- 
inal parties,  and  to  validate  it  ah  initio,  so  as 
to  vest  in  the  trustee  by  retroactive  rights  and    i 
claims  under  that  contract,  which  had  no  legal    I 
rxistcnce  at   the  period   of  Williams'   applica-    ' 
tion.     The  flrst  question  the  dt^fcndanls  in  er-     I 
ror  will   maintain,   is  conctusiicly   estiililialicd 
liy  the  dcciaion  of  the  State  Court,  and  is  not 
open   to   inquiry  here,   as   it   involves   nothing    i 
but  the  decision  of  the  Miirylsud  Court  upon  a    i 
Maryland  eiintraci,  as  to  the  rights  created  by    ' 
it,  iinil  the  tran-'fer  of  these  rights,  in  ItilU,  to 
the  truHtpo  of  the  insolvent.     The  second,  and, 
an  the  ilefi'iKlanU  will  maintain,  the  only  pob- 
siMc  qui'ntiiiti  open  here,  will  be  a^i  to  the  oper- 
iitiou  of  tho  Iri-aly  anil  award,     .\nd,  aa   llie    i 
Willie  Court  liiiH  lint  e\pre»Hi'd  anv  spccilic  opin- 
ion, as  lo  the  Trciily,  or  any  ri;;h(  or  title  set 
up   or  cJaimed   under   it,   the   juri^iliftion   can 
oiilv   be  ni.itiuained,  i(  at  al\,  \>)'   i."sVaU\»V\\n%    < 
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any  part  of  the  relief  Bonslit  hj  bim.  2  Stotys 
Eq.  Jut.  Bee.  723,  and  sectionB  cited  under  point 
2;  Id.  sec.  1520,  note  3;  Smith  v.  Clay,  3 
Brown's  Ch.  B.  639  n.;  Hovenden  t.  Annesly,  2 
Sch.  &  Lef.  R.  636;  BrashieT  v.  Gratz,  6 
Wheat.  528;  Katt  v.  Vattier,  B  Pet.  405,  416; 
Taylor  y.  Longworth,  14  Pet,  174;  McKnight 
T.  Taylor,  I  How.  S.  C.  R.  187;  Wagner  v. 
Baird,  7  Id.  236;   Maxwell  v.  Kennedy,  8  Id. 


Mr.  Justice  Grier  delivered  tbe  opinion  of  the 

The  record  of  this  case  corera  840  pages; 
«nd  the  abstracts  and  briefs  of  counsel,  nearly 
three  hundred.  But  a*  the  merits  of  the  case, 
when  extricated  from  the  masH  of  matter  with 
which  it  is  enveloped,  depend  on  the  applica- 
tion of  undisputed  principles  and  axioms  of  the 
law,  to  a  few  leading  facts,  it  will  not  be 
necessary  that  our  statement  of  it  should  be 
proportionally   voluminous. 

Dorsey,  the  complainant  and  appellant,  filed 
his  bill  in  the  Circuit  Court  of  Louisiana  in 
March,  1848,  claiming  the  specific  execution  of 
m  contract  in  writing,  executed  on  tbe  IStb  of 
April,  1821,  which  is  as  follows: 

"Samuel  Packwood,  now  in  the  City  of  New 
Orleans,  having  lately  purchased  tbe  plantation 
heretofore  belonging  to  John  La  Farge,  situ- 
ated below  town  on  the  right  bank  of  the  river, 
about  eleven  leagues,  iiinds  himself,  his  heirs 
and  executors,  to  transfer  unto  G.  Darsey,  his 
heirs  and  executors,  one  half  of  the  plantation 
above  mentioned,  also  one  half  of  the  slaves, 
cattle,  and  stock,  fanning  utensils,  etc.,  etc.,  as 
•oon  as  said  Q.  Dorsey  shall  pay  for  one  half 
of  the  cost  of  said  property,  either  with  his 
own  private  means,  or  with  one  half  of  tbe 
proflts  of  the  plantation;  but  it  is  agreed  upon 
and  well  understood  by  said  G.  Dorsey,  that 
Samuel  Packwood,  until  said  transfer  is  made, 
has  the  right  and  privilege  of  selling  and  dis- 
posing and  transferring  of  said  plantation  to 
any  person  or  persons  that  he  may  think  prop- 
er to  sell  to,  without  consulting  or  asking  the 
consent  of  said  G.  Dorsey,  and  the  consent  of 
■aid  O.  Dorsey  shall  not  be  necessary  to  make 
tbe  Bale  good;  and  it  is  further  agreed  upon, 
that  Samuel  Packwood  is  to  have  the  entire 
and  complete  control  of  said  plantation,  and 
(iTerything  that  appertains  to  it,  until  said 
ISS*]  transfer  *is  made  to  G.  Dorsey;  but  if 
said  Packwood  should  sell  at  any  time  previous 
to  said  transfer  to  G.  Dorsey.  he  snail  be 
answerable  for  and  shall  account  to  said  G. 
Dorsey  f<»'  one  half  of  the  uet  profits  of  said 
sale," 

At  the  time  this  paper  was  executed.  Pack- 
wood  resided  in  New  York,  but  was  owner  of 
valuable  property  in  New  Orleans,  from  which 
he  derived  lus  principal  income.  Dorsey  was 
his  BOn-in-law,  and  a  member  of  the  mercantile 
tirm  of  Morgan,  Dorsey  &,  Co.  This  Qrm  was 
in  good  credit,  and  acted  as  the  flna.ncLa]  agent 
of  Packwood,  lending  him  their  acceptances, 
and  advancing  money  for  bim,  to  enable  him  to 
complete  his  purchases,  up  to  the  time  of  their 
failure  and  bankruptcy  in  1826.  At  this  time 
Um  firm  was  largely  in  advance  to  Packwood; 
but  the  b«Uanee  due  was  afterwards  paid  by 
Un,  with  interest.  Dorsey  had  been  chiefly 
fautmmental  in  persuading  Packwood  to  make 
IS  U  ed. 


this  purchase,  and  owing  to  his  expectation  of 
a  share  in  the  speculation  in  case  it  shonid 
turn  out  to  be  profitable,  the  commissions 
charged  for  these  financial  accommodations 
were  probably  not  eo  great  as  they  otherwise 
might  have  been,  and  for  the  same  Tcasons, 
also,  Dorsey  took  an  interest  in  the  manage- 
ment of  the  plantation,  made  additional  pur- 
chases, gave  advice  and  superintendence,  with- 
out at  first  making  such  additional  charges  as 
might  have  been  made  for  similar  services 
rendered  to  a  stranger. 

When  this  purchase  was  made,  tbe  parties 
seem  to  have  expected  that  after  the  first  pay- 
ment of  $26,000  was  made  by  Packwood,  the 
profits  of  tbe  plantation  might  in  a  great  meas- 
ure be  depended  on  to  liquidate  the  balance  of 
its  cost.  But  they  were  greatly  deceived  in  this 
expectation.  For  many  years  the  crops  did  not 
equal  the  expenses;  so  that,  at  the  time  of  the 
failure  of  the  firm  of  Morgan,  Dorsey  ft  Co, 
in  1S25,  Packwood  was  in  debt  for  the  planta- 
tion and  the  additional  purchases  of  land  and 
negroes,  a  sum  exceeding  one  hundred  and 
nfty  thousand  dollars  (S150,000).  Dorsey  bad 
paid  nothing,  and  was  then  unable  to  pay  any- 
thing. Tbe  speculation  seeming  likely  to  turn 
out  disastrous,  he  ceased  to  expect  any  ad- 
vantage from  it,  or  claim  any  interest  in  it, 
end,  accordingly,  he  advised  Packwood  to  sell 
the  greater  part,  if  not  all  of  it,  "with  the 
hope  that  he  (Packwood)  might  get  out  of  the 
scrape  in  four  or  five  years."  Indeed,  for  some 
years  after  this  it  appeared  doubtful  whether 
Packwood  would  be  able  to  extricate  himself 
from  his  pecuniary  embarrassments  conse- 
quent on  this  purchase.  He  finally  succeeded, 
however,  after  a  further  struggle  of  some 
twelve  or  fifteen  years,  by  sales  of  hia  other 
property  and  the  profits  of  the  plantation,  to 
rescue  himself  from  impending  ruin,  and  pay 
the  debts  in  which  be  had  been  involved.  Dur- 
ing all  •this  time,  Dorsey  was  unable  to  [*  t3« 
help  Packwood  out  of  his  difficulties,  and  ceas- 
ing to  consider  bis  expectations  from  Pack- 
wood's  contract  with  bim  to  be  of  any  value, 
and  as  it  might  l>e  considered  a  cloud  upon  the 
title,  at  the  request  of  Packwood  he  volun- 
tarily executed  and  sent  to  bim  the  following 
release,  witnessed  by  his  wife: 

"This  is  to  certify,  that  I  hereby  abandon 
and  release  unto  Mr.  Samuel  Packwood,  any 
claim  I  have  or  might  have  to  any  interest  in 
or  to  his  plantation,  in  the  Parish  of  Plaque- 
mines, or  profits  of  the  same,  by  virtue  of  any 
written  document  he  may  have  given,  or  verbal 
promises  made  upon  the  subject. 

"New   Orleans,  28th  January,   1838. 

"G,  Dorsey. 
"Witness:    E.  H.  Dorsey." 

From  this  time  till  1838,  Dorsey  had  the 
agency  of  the  plantation  under  a  power  of  at- 
torney from  Packwood.  In  that  year  Pack- 
wood  canceled  his  power  of  attorney,  and  ap- 
pointed another  agent,  alleging  that  Dorsey 
had  misused  his  power  by  indorsing  his  princi- 
pal's name  to  sustain  his  private  credit.  This 
was  the  beginning  of  a  coldness  between  the 
parties  which,  after  the  refusal  of  Packwood  to 
incur  liabilities  for  Dorsey,  in  1840,  and  after 
the  death  of  Mrs.  Alice  Packwood,  the  mother 
of  Mrs.  Dorsey,  and  the  marriage  of  Pack- 
wood  to  a  second  wife,  became  a  bitter  family 
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<|uaiTel,   foHowcd   by   much  Utigktion  between 

Ihe  present  p&rtJeB.  The  nature  and  result  of 
IheBe  suits,  it  is  not  necessary,  for  the  pur- 
poses of  the  present  cue,  to  specify.  Suffice  to 
say,  that  Doreey  now  revived  his  claim  to  a 
share  in  the  Myrtle  Grove  property,  on  the 
ground  that  his  half  of  the  purchaM  money  had 
been  paid  b^  the  renti  and  profit*  of  the  estate, 
and  finally  instituted  this  suit  in  March,  1S48. 

In  the  origins!  bill,  the  complainant  founds 
his  title  to  relief  on  an  alleged  lost  agreement, 
dated  on  the  I2th  of  April,  1823.  But  after 
the  production  by  the  respondent  of  this  in- 
strument, dated  16th  of  April,  1821,  he  amend- 
ed his  bill,  and  made  his  claim  under  it.  The 
respondent,  in  his  answer,  denies  the  exiatence 
of  any  other  agreement  either  written  or 
parol,  and  there  is  no  proof  to  show  the  exist- 
ence of  cither.  The  right  of  the  complainant  to 
relief  will  therefore  depend  on  this  instrument 
of  writing,  in  connection  with  the  facts,  a  brief 
outline  of  which  we  have  endeavored  to  give,  so 
far  as  we  think  them  material  to  the  decision 
of  the  cause. 

There  is  no  allegation  in  the  bill,  or  proof, 
that  any  clause  was  omitted  from  this  instru- 
ment, either  through  mistake  or  inadvertence. 
It  is  signed  by  both  parties  in  presence  of  at- 
testing witnesses;  and  is  expressed  in  clear  and 
precise  terms.  But  there  ip  one  characteristic 
necessary  to  give  it  validity  as  a  binding  eon- 
tract,  in  which  it  Is  entirely  deflcient.  It 
IS7*]  wants  mutuality.  'It  imposes  no  obli- 
gation on  Dorsey  whatever.  He  is  not  bound 
either  to  render  services  or  pay  money  as  a 
consideration  for  one  half  the  land.  Packwood 
could  not  support  a  suit  upon  it  to  compel 
Dorsey  to  do  anything.  It  is  not  an  alternative 
obligation,  because  Dorsey  is  not  bound  to  per- 
form either  alternative.  The  allegation  that 
"Dorsey  elected  the  slternative  of  psjing  for 
Ihi-  l.ind  out  of  the  profits"  (or,  in  other  words, 
with  Packwood's  money) ,  amounts  only  to 
thiii:  That  he  was  willing  to  accept  one  half 
of  the  plantation  as  a  gift,  but  would  pay  no 
part  of  the  purchase  money  out  of  his  own 
pocket.  Nor  is  there  any  evidence  that  Dorsey 
ever  notified  Packwood  of  his  election  to  do 
anything.  On  the  contrary,  in  January,  182."i, 
before  the  failure  of  the  firm  of  Morgiin. 
Dorsey  It  Co.,  when  the  speculation  appeared 
likely  to  be  a  ruinous  one.  he  elects  lo  have 
Packwood  "get  out  of  the  scrape,"  the  best 
way  he  could,  and  his  release,  given  in  1B30, 
shows  his  election  to  claim  no  interest  in  the 
property  whatever.  But  even  assuming  that 
Dorsev  was  bound  by  this  contract,  it  cannot 
come  "within  the  category  of  alternative  obli- 
gations where  one  of  the  alternalives  was  to 
pay  with  Packwood's  money,  and  give  nothing 
of  his  own. 

"An  obligation,"  says  Pothler,  "is  not  alter- 
native, where  one  of  the  things  is  not  sUKCepti- 
ble  of  the  obligation  intended  to  be  contracted; 
but  in  this  case  the  obligation  is  a  determinate 
obligation  of  the  other.  Therefore  it  was  dc- 
oidid,  in  I,  72,  sec.  4,  H.  de  sol,  that  if  a  person 
lirnTiiised  me  in  the  alternative  two  things, 
nhcrcof  one  belonged  to  me  already,  that  he 
had  not  the  liberty  of  paying  that  in  lieu  of 
the  other— not  even  although  it  might  after- 
wards cea.'e  to  belong  to  me;  because  this  not 
lieinK,  at  the  lime  of  the  contract,  suseeptiblo 
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of  the  obligation  contracted  in  my  favor,  the 
other  only  was  due;  cum  re  sua  nemo  deberi 
possit."  Evani"  Pothier,  part  2d,  C.  3,  art.,  (t. 
No.  249.  Assuming  the  obligation  to  be  mutu- 
al, Doraey  was  bound  to  "pay  with  his  own 
private  means  one  half  of  the  coat"  of  tlie 
property,  or  offer  to  do  it  within  a  reasonable 
time,  before  he  could  claim  the  interference  of 
a  court  of  equity  to  enforce  a  specific  execution 
of  this  contract.  Equity  will  not  decree  the 
specific  execution  of  mere  nude  pacts,  or 
voluntary  agreements  not  founded  on  soma 
valuable  or  meritorious  consi deration.  The 
same  rule  is  applied  to  imperfect  gifts,  inter 
vivos,  to  imperfect  voluntary  assignments  of 
debts  or  other  property,  to  voluntary  ex- 
ecutive trusts,  ana  to  voluntary  defectiva  con- 
veyances. 

When  the  obligation  Is  mutual,  the  party 
asking  a  specific  performance  must  show  that 
he  has  been  in  no  default  in  not  having  per- 
formed the  agreement  on  his  part,  and  that  he 
has  taken  all  proper  steps  towards  the  perform- 
ance. He  must  show  himself  desirous,  prompt 
and  eager,  to  perform  the  contract.  If 
*he  has  been  guilty  of  gross  laches,  or  [*138 
if  he  applies  for  relief  after  a  long  lapse  of 
time,  unexplained  by  equitable  circumstances, 
his  bill  will  be  dismissed. 

It  is  clear,  then,  from  this  statement  of  iitt 
facts  and  law  as  they  afFect  this  case,  that  the 
complainant  has  not  shown  a  case  which  will 
entitle  him  to  a  decree  in  his  favor. 

For  1st.  If  he  was  bound  at  all,  lie  has 
shown  no  performance,  or  oiler  of  performance, 
after  an  interval  of  twenty-seven  yeare. 

2d.  The  agreement  by  Packwood  to  convey 
one  half  of  the  land  purchased  and  paid  for  by 
himself,  in  consideration  of  a  payment  "from 
tbe  prollts  of  the  plantation,"  which  equallr 
belonged  to  himself,  was  but  the  promise  oi 
a  gift,  a  nude  pact  which  equity  will  not  en- 

3d.  The  release  of  the  complainant  in  I33B. 
fifteen  years  after  the  agreement,  when  he  had 
l>aid  nothing  for  the  land,  either  out  of  his  own 
pocket,  or  even  "by  the  profits  of  the  planta- 
tion" (if  such  could  be  called  a  paj-ment),  was 
a  voluntary  abandonment  of  all  claim  under  it. 
Whether,  if  he  had  paid  one  half  the  purchase 
money,  and  had  a  good  equitable  title  to  tlie 
land,  a  release  without  a  consideration  would 
operate  as  an  equitable  bar  to  his  claim,  we 
need  not  inquire.  But  as  cumulative  evidence 
of  a  total  abandonment  of  all  claim  under  an 
executory  agreement  of  which  he  had  per- 
formed no  part,  it  furnishes  an  additional  rea- 
son for  refusing  him  a  decree,  to  which  he 
would  not  be  entitled,  even  if  such  release  had 
never  been  given. 

The  decree  of  the  Circuit  Court  is  therefore 
affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisinna,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  In  this  cause  be, 
and  the  same  is  hereby  afGrmed,  with  costs. 
Howard  13. 
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!»»•]    'Cn^ERT    C.    EfSSELL,    Appellant, 

DANIEL  R.  SOUTHARD,  Samuel  D.  Tomp- 
Idna,  and  William  C.  Bullett,  and  William  H. 
Pope,  Adminietrators  of  Jamea  Btirks,  De- 
oeued;  William  L.  Thompson,  Guardian  to 
James  Burks,  Samuel  Burks,  and  Nancy 
Burka,  infant  children  of  James  Burks,  De- 
ceased; Matilda  Burks  and  John  Burks,  heirs 
of   said  James  Burks,  Deceased. 


Bill  to  redeem  mortgage  prpmisea^parol  evi- 
dence to  explain  deed^nadequacy  of  consid- 
eration—release  from  mortgagor,  when  set 
■Bide — account  of  rents  and  profits — laches 
of  mortgagor — insurance — new  evidence  on 
appeal  in  equity  cases — when  this  court  not 
bound  by  decision  of  highest  State  Court  in 
•qnitf  practice. 


When  the  question  before  a  court  of  eqnitr  li, 
whether  a  deed  which  purports  upoD  Its  face  to  be 
an  absolute  deed,  was  In  reallt;  a  deed  or  a  mort- 
nge,    eilraneoii!!    evidence   Is    admUslble   to    show 

Dpon  such  a  question  as  thla,  depending  upon 
the  Eeoeral  principles  of  equity  lurlsprudence,  thla 
court  does  not  bald  Itaelf  bound  by  the  decisions 
of  the  lilgbeat  court  ol  the  state  In  which  tbe  land 
fai  question  was.  but  will  be  governed  by  Its  own 
view  of  those  principles. 

The    decisions    of    the    courts    ol    Kentucky    ez- 

'  Buch'  OTldcnce  ts  admlaalble  when  it  Is  alleged 
and  proved  that  a  loan  on  security  was  really  ^n- 
teodcd  and  tbe  defendant  sets  up  tbe  loan  aa  a 
puympDt  of  pnrcbaae  money  and   the  conveyance 

In  eiamlnlng  the  question  whether  the  transac- 
•' — a  sale  or  mortKage.  It  '°  "'  — "■'  ' '■- 
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AflldavlW  of  newly -discovered  testimony  ci 
oe  recPlved.  This  court  must  affirm  or  re 
upon  the  case  aa  It  appears  upon  Ibe  record, 

Tbe  establlMbed   chancery   practice  Is  so,  a 

8.  1803.  would  be  decisive  of  the  question. 


THIS  was  an  appeal  from  the  Grcuit  Court 
of  the  United  States  for  the  District  of 
Kentucky,  sitting  as  a  court   of  equity. 

•It  was  a  hill  filed  hy  Russell,  the  [*H0 
appellant,  to  redeem  what  he  called  a  mort- 
gage, and  the  question  in  the  case  waa  whether 
it  was  a  mortgage  or  conditional  sale.  The 
fncta  are  set  forth  in  the  opinion  of  the  court. 
Upon  a  trial,  the  Circuit  Court  dismissed  tbe 
bill,  and  Russell  appealed  to  this  court. 

It  waa  ar^ed  by  Messrs.  Underwood  and 
Moiehead,  with  wbom  wns  Mr,  Clay,  for 
the  appellant,  and  by  Mr.  Nicholas  for  the  ap- 
peltee. 

The  counsel  for  the  appellant  made  the  fol- 
lowing points! 

1.  That  the  execution  of  a  defeasance  ajmul- 
tancously  with  the  absolute  conveyance,  consti- 
tutes them,  in  legal  contemplation,  one  instru- 
ment; and  that  in  this  case  the  execution  of  the 
defeasance  was  so.  3  J.  J.  Marsh.  354;  Pow- 
ell on  Mortg.     67. 

2.  That  in  all  doubtful  casea  the  law  will  con- 
strue the  contract  to  be  a  mortgage,  and  that 
courts  are  less  inclined  to  consider  a  contract 
for  land  a  conditionni  ^ale  than  the  same  kind 
of  contract  for  personalty;  because  land  is  not 
so  liable  to  the  casualties  incident  to  personal.  < 
nnd  especially  living  property.  The  eeneraj 
and  governing  principle  in  this  entire  class  of 
cases  is,  that  whatever  clauses  or  covenantf. 
there  are  in  a  conveyance,  though  they  seem  to 
import  an  absolute  disposition  or  conditional 
purchase,  yet  if,  upon  the  whole,  it  appears  to 
have  been  the  intention  of  the  parties  that  snch 
conveyance  should  only  be  a  mortgnge,  or  paan 
an  estate  redeemable,  a  court  of  equity  will 
oonstnie  it  so.  G  Bac.  Abr,  5.  In  tbe  case  of 
Edrington  v.  Harper,  decided  by  the  Court  of 
Appeals  of  Kentucky,  3  J,  J.  Marsh,  354,  the 
general  rule  is  laid  down,  thnt  if  there  be  no 
other  fact  to  illustrate  the  intention  of  the  par- 
ties, but  an  absolute  sale  on  one  side  nnd  a  de- 
feasance on  the  other,  the  court  will  incline  to 
the  construction  that  the  contract  was  a  mort- 

In  the  case  of  Flag;;  v.  Mann,  2  Sumner,  635, 
the  same  doctrine  is  ably  enforced;  the  presid- 
ing judge,  in  the  course  of  his  decision,  remark- 
ing that  "it  is  well  known  that  courts  of  equity 
lean  against  construing  contracts  of  this  kind 
to  be  conditional  sales;  and,  therefore,  unlesa 
the  trnnsacCion  be  cleaity  made  out  to  be  of 
that  nature,  it  ia  always  construed  to  be  a 
mortgage,"  and  concluding  that  "the  onus  pro- 
bandi  is  on  the  defendant  to  establish  it  to  Im 
a  conditional  sale.  If  it  be  doubtful,  it  must  be 
construed  to  be  a  mortgagc.T  ~i-)(nj|i' 
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3.  That  B  sale  in  form,  but  which  in  fact  and 
dubetance  may  be  avoided  by  the  payment  of 
money  within  a  given  time,  is,  and  will  be  held 
to  be,  a  mortf^ge;  if  a  mortgage  until  that  pe- 
riod elapses,  it  must  continue  n  mortgage  until 
liigise  of  time  or  some  other  matter  changes  it. 
Wheeland  v.  Swartz,  1  Yeatea,  670;  Stoover  v. 
Stoever,  9  Serg.  A,  Raw.  434;  Wharf  v.  Howeli, 
141*1  '5  Binney,  400;  Dimond  v.  Enoch,  Add. 
35fl;  Coldwell  v.  Woods,  3  Watts,  188;  Friedly 
V.  Hamilton,  17  Serg.  4,  Rawle,  70;  7  W.  4,  Ser. 
339;  Kunkle.  T.  Wolfe reberger,  S  Watts.  128; 
Kerr  v,  Gilmore,  lb.  406;  Rankin  t.  Mortimere, 
7  Watts,  372;  Brown  v.  Nickle,  6  Barr,  390; 
Hamet  v.  Dundaas,  4  Barr,  176;  Flagg  v.  Mann, 
2  Sumner,  632;  Skinner  v.  Miller,  6  Litt.  S5; 
Hardin,  6;  2  J.  J.  Marsh.  471;  3  J.  J.  Marsh. 
3M;  1  DeT.  Eq.  373;  2  Coll,  421;  2  Mon.  40; 
1  Wash.  125;  4  Hen.  4  Mun.  101;  3  Yerger, 
S2S;  2  Haywood,  2S;  2  Edwards,  138;  7  Johns. 
Ch.  40;  2  Id.  34,  etc.;  6  Watts,  4DG,  where 
the  cases  are  reviewed. 

4.  That  the  simultaneous  execution  of  the 
deed  and  an  instrument  giving  four  months  to 
repay  the  money,  with  interest,  no  matter  what 
miiy  be  the  clauses  or  covenants  intended  to 
restrict  the  redemption  to  this  precise  period, 
necessarily  import  the  loan  of  money  on  one 
side  and  security  on  the  other,  and,  if  so,  a  court 
of  equity  will  always  construe  it  a  mortgage. 

5.  That  calling  it  a  conditional  sale  does  not 
make  it  so;  and  that  the  extraordinary  lan- 
guage used  in  this  case,  so  far  from  making  it 
such,  tends  strongly  to  show  that  the  spirit  and 
real  substance  of  tlie  contract  were  understood, 
but  attempted  to  be  avoided  by  the  artful  dres* 
thrown  around  the  transaction. 

The  counsel  then  examined  the  extrinsic  evi- 
.dence  bearing  upon  tliese  points,  of  which  it  is 
impossible  to  give  an  abstract. 

0.  Whether,  construing  this  transaction  as  a 
mere  security  for  money  advanced,  any  subse- 
quent event  has  deprived  the  complainant  of 
his  right  to  redeem.  The  giving  up  the  defeas- 
ance and  execution  of  the  receipt,  it  is  insisted, 
Amounted  to  a  relinquishment  or  release  of  the 
<quity  of  redemption.  Russell  called  on  South- 
ard, after  the  period  stipulated  for  redemption, 
to  make  good  the  advance  mentioned  in  the 
deed.  The  receipt  recites  the  several  sums 
which,  with  the  addition  of  this  $100,  make  the 
amount  stated  in  the  deed,  and  concludes  by 
saying  it  was  in  full  of  all  demands.  Accord- 
ing to  the  face  of  the  papers,  Russell  was  al- 
lowed to  redeem  only  by  paying  $4,920.81, 
whereas  he  had  only  received  $4,829,81.  He 
insisted  on  the  $100  to  make  the  sum  he  re- 
■ceived  equal  to  the  obligation  he  had  imposed 
on  himself.  This  is  so  clearly  shown  by  the  re- 
ceipt itself  tliat  it  would  be  useless  to  enlarge 
upon  it.  The  words  at  the  end  of  the  receipt, 
"This  ia  in  full  of  all  demands  upon  J.  Sontli- 
urii."  can  only  be  construed  as  having  refcrcnco 
to  muntyed  claims.  Russell,  after  the  receipt 
of  t)ic  $100,  had  no  demand  upon  Southard, 
nnd  it  only  increased  by  that  sum  the  demand 
which  Southard  held  on  him.  Increasing  the 
irura  which  Russell  was  equitably  bound  to  pay, 
if  it  be  considered  a  mortgage,  and  releasing  all 
further  demands  on  the  mortgagee,  cannot 
1 42']  *be  construed  as  destroying  the  liability 
it'bich  the  advance  only  enlarged,  and  the  right 
■lo  redeem  must  consequently  be  considered  as 


without  consideration. 

Admitting,  however,  that  it  was  an  attempt 
on  the  part  of  Southard  to  extinguish  the  right 
to  redeem,  will  m.  court  of  equity  aanction  it? 

The  c'vil  law  was,  perhapa,  more  rigid  aa 
this  point  thtui  ours,  regarding,  as  it  did,  tlu 
mortgagor  aa  a  minor,  and  as  bkTiag  no  will  lo 
do  a  valid  act  which  would  deprive  him  of  the 
right  to  redeem.  Our  courts  of  equity  ^a.n 
never  gone  to  this  extent,  but  they  always  look 
upon  any  act  done  under  the  influence  resulting 
from  the  relation  between  mortgagor  and  mort- 
gagee with  great  suspicion,  and  never  fail  to 
examine  it  with  the  severest  scrutiny.  It  ii  not 
denied  that  the  mortgagee  may  purchaM  the 
equity  of  redemption  for  a  fair  price  and  fall 
consideration  under  circumstanoea  where  the 
mortgagor  could  exercise  a  will  tmembanuHd 


sanction  an  arrangement  by  which  the  ri^t  of 
redemption  is  surrendered  without  adeqnata 
consideration.  St.  John  r.  Turner,  2  Yen. 
418;  1  Ridgeway,  295;  Powell  on  Mortgages, 
122,  note  n;  Holdridge  v.  Gillespie,  2  Johns. 
Ch.  30;  Henry  v.  Davis,  7  Johns.  Ch.  41;  t 
Cowen,  322;  2  Day,  248;  1  Murphey,  117i  Hitii 
V.  Hicks,  6  Gill  &.  Johns.  7G. 

7.  With  respect  to  lapse  of  time,  the  suit  wh 
commenced  within  twenty  years  of  the  dote  of 
the  original  transaction,  and  within  leas  than 
seventeen  years  after  the  advance  of  the  tlOD. 

The  points  made  by  Mr.  Nicholu  were  the 
following; 

1.  Does  the  written  proof  concerning  tba 
agreement  show  a  conditional  sale  or  a  mort- 
gage! 

Over  and  above  the  unequivocal  expresi 
language  of  the  agreement  itself,  that  it  is,  and 
was  intended  to  be,  a  conditional  sole  from 
Southard,  and  not  in  the  nature  of  a  mortgage 
from  Russell,  there  ia  the  absence  of  any  of 
those  indicia  upon  which  courts  rely  in  con- 
struing a  quasi  conditional  sale  to  be  a  mnrt- 
gage  or  security  for  a  loan. 

Ist.  There  is  no  agreement,  ezpreaa  or  im- 
plied by  Russell,  to  pay  the  $4,900.- 

2d,  There  is  no  acknowledgment,  ezpreas  or 
implied,  which  imports,  or  from  which  then 
could  be  inferred,  an  indebtedness  from  RusnQ 
to  Southard.  There  is  nothing  creating  any 
personal  liability  upon  Russell,  or  by  whl^ 
Southard  could  have  coerced  the  paymeot  of 
the  54,900.  There  is  nothing  on  the  face  of  the 
writings  importing  a  loan,  or  anything  else  tlian 
■what  they  purport  to  be,  the  evidence  [*14I 
of  a  conditional  or  defeasible   sale. 

There  is,  therefore,  the  want  of  that  mutuali- 
ty in  the  agreement,  which,  accordiar  to  all 
the  approved  authorities,  is  indispensable  to  tb* 
construing  of  a  conditional  sale  into  a  mort- 
gage. Robinson  v.  Cropsey,  2  Edw.  Ch.  R.  138; 
10  Wend.  518. 

The  legality  of  these  sales  is,  at  this  day,  be- 
yond all  doubt,  even  if  there  ever  waa  room 
for  a  fair  legal  doubt  on  the  subject.  "To  deny 
it,"  says  Ch.  J.  Marshall,  delivering  the  opinion 
of  whole  court  in  Conway  t.  Alexander,  7 
Cranch,  236,  "would  be  to  transfer  to  a  court 
of  chancery,  in  a  considerable  degree,  the 
guardianship  of  adults  aa  well  as  infants,"  In 
t'lagg  v.  Munn,  14  Pick.  480,  the  court  says: 
Howwd  la. 
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''Such  A  oontniet  is  known  and  recognized  in 
law,  and  is  as  much  to  be  enforced  as  ia  a  mort- 
gage, or  my  other  contract  or  agreement.  A 
decision  to  the  contrary  would  essentially,  un- 
neccEsarily,  and  unjustly  fetter  and  impair  the 
right  to  manage  and  dispose  of  property,  ac- 
cording to  the  wants  and  interests  of  the 
owners."  Id  Glover  v.  Payne,  19  Wend.  622. 
the  Supreme  Court  of  New  York  says:  "Until 
the  courts  are  prepared  to  make  contracts  for 
parties,  and  to  assume  the  guardiansliip  of 
adults  as  well  as  infants,  such  a  contract  can- 
not be  declared  a  mortgHge."  "Conditional 
saleB,  or  defeasible  purchases,  says  Chancellor 
Kent^  "though  narrowly  watched,  are  valid, 
utd  to  be  taken  strictly  aa  independent  dealings 
between  strangers;  and  the  time  limited  for  the 
repurchase  must  be  precisely  observed,  or  the 
Tendor's  right  to  reclaim  his  property  will  be 
loat.  The  court  never  relieves  the  grantor  wliu 
neglects  to  perform  the  condition  on  which  the 
privilege  of  repurchase  depends." 

The  obvious  reason  for  this  departure  from 
the  ordinary  chancery  rule,  in  requiring  such 
strict  performance  of  the  condition  is,  because 
there  would  otherwise  be  no  mutunlity  in  the 
agreement.  The  conditional  vendee  would  be 
allowed  to  speculate  on  the  chances  of  a  rise  in 
the  value  of  the  property,  by  lying  by  an  in- 
definite time  before  he  made  his  election  to  re- 
deem, whilst  the  vendor  had  no  poiver  to  com- 
pel n.  redemption.  For  the  same  reason,  the 
want  of  power  to  coerce  the  payment  of  the 
purchase  money,  ia  held  by  all  the  authorities 
as  a  controlling  circumstance  against  constru- 
ing a  conditional  sale  into  a  mortgage.  Some 
of  the  earlier  authorities  say,  that  want  of 
mutuality   ia   not   an   unanswerable  argument, 


to  recognize  that  doctrine;  but  it  is  believed 
that  no  case  of  approved  authority  can  be 
found  within  the  last  seventy  ycar».  construinj; 
a  conditional  sale  into  a  mortfrnge,  where  such 
mutuality  did  not  exist.  19  Wend-  522;  1  A. 
K.  M;irsh.  189. 

m*J  "Tlie  written  proof  in  this  case  shows 
■'no  previous  debt  or  dealing,  no  loan  in  con- 
templation, no  stipulation  for  the  repayment 
of  the  money  advanced,  or  right  to  coerce  it, 
and  no  proposition  for  a  treaty  about  a  mort- 
gage," but  does  most  clearly  negative  each  of 
ih^e  propositions.  We  may,  therefore,  safely 
conclude,  tiiat  the  agreement  cannot  tie  con- 
strued into  a  mortgage  from  the  written  evi- 
dence  in  the  cause. 

H.  The  next  inquiry  is,  can  parol  proof  be 
let  in,  to  contradict  or  vary  the  construction  of 
the  written  agreement,  for  the  purpose  of  cou- 
Terting  it  into  a  mortgage. 

The  familiar  general  rule  is,  that  this  cannot 
be  done  either  at  law  or  in  chancery.  Tlie  ex- 
ception to  the  rule  at  law  is  where  tlie  parol 
proof  is  offered  to  establish  alleged  fraud  in  ob- 
taining tbe  agreement,  or  some  vice  or  illegality 
in  its  consideration.  Chancery  allows  the  fur- 
ther exception,  where  a  party  conies  to  obtain 
the  correction  of  an  alleged  mistalce  in  the  con- 
struction of  the  agreement.  These  are  the  only 
exceptions  altow^  in  either  court.  In  every 
other  instance  the  rule  is  inflexible  and  invari- 
ahle  in  its  rigid  application. 

It  might  be  inferred,  from  the  looae  language 
of  tome  respectable  authorities,  and  the  case  of 
«1  I.,  ed. 


Conway  v.  Alexander,  7  Crancli,  is  among  the 
number,  that  the  lotting  "in  of  parol  proof,  to 
establish  the  loan  of  money  in  tliis  class  of  cas- 
es, without  any  chnrge  of  usury,  was  an  addi- 
tional exception.  But  it  is  believed  never  to 
have  been  HO  decided,  where  that  was  the  turn- 
ing point  in  the  case.  The  contrary  has  been 
expressly  and  repeatedly  decided  by  the  appel- 
late court  of  Kentucky,  and  such  has  long  been 
the  settled  law  of  that  State.  In  1824,  that 
court,  composed  of  those  eminent  jurists,  Boyle, 
Owsley,  and  Mills,  after  acknowledging  that 
there  had  been  difference  of  decisions  in  that 
court,  as  elsewhere,  on  the  question,  deter- 
mined that  the  parol  proof  could  not  be  al- 
lowed. The  rule,  thus  settled,  has  constantly 
been  enforced  ever  since.  It  has  become  a  law 
of  property  in  Kentucky,  Its  direct,  and  in- 
direct recognition,  can  be  found  in  at  ieast 
twenty  printed  cases.  In  1829,  when  there  waa 
a  change  in  the  members  of  the  court,  the  rule 
was  solemnly  affirmed  in  the  strongest  manner, 
in  Fishback  v.  Woodford,  1  J.  J.  Marsh.  87. 
Again,  1839,  when  there  was  another  change 
in  the  members  of  the  court,  and  it  was  com^ 
posed  of  Judges  Robertson,  Ewing,  and  Mar- 
shall, an  efl'ort  was  made  to  convert  an  absolute 
deed  into  a  mortgaije,  by  parol  proof,  without 
charge  of  accident  'ir  mistake,  and  the  rule  waa 

atlirmed  in  the  fallowing  language,  in  Thorn- 

V.  McCormack,  9  Dana,  100: 
''There  being  co  written  memorial  of  any 
condition  or  defeasance,  neither  the  public  in- 
terest, nor  the  Ciitablished  principles  of  juris- 
prudence, will  allow  a  court  of  either  equity  or 
law  to  'admit  parol  testimony,  in  op-  [*14K 
poaition  to  the  legal  import  of  the  deed,  and 
the  positive  denial  in  tbe  answer,  unless  a 
foundation  for  such  evidence  bad  been  flrst 
laid  by  an  allegation,  and  some  proof  of  fraud 

mistake  in  the  execution  of  the  conveyance, 

of  some  vice  in  the  consideration.  This  rule, 
though  it  may  operate  harshly  in  a  particular 
is,  nevertheless,  so  salutary  and  conserva- 
that  an  inflexible  adherence  to  it  is  neces- 
sary for  effectuating  the  policy  of  the  statute 
of  frauds ,  and  of  giving  proper  security  to 
property,  and  full  effect  to  solemn  contracts  in 
writing."  "To  admit  such  testimony,  would 
operate  a  mischievous  relaxation  of  wholesome 
rules  of  law,  open  a  wide  door  to  perjury,  and 
greatly  impair,  if  not  altogether  destroy,  the  ef- 
ficacy and  value  of  written  memorials  of  con- 

3.  If  correct  ,in  this  poaition,  then  the  com- 
plainant must  fail,  as  there  is  no  foundation 
laid  for  letting  in  any  parol  proof,  to  show  the 
original  transaction  to  have  been  a  mere  loan 

nd  intended  security  for  its  repayment. 

4.  The  next  question  is.  whether  Russell  is 
lot  bound  by  hin  release  under  seal 

5.  The  ne.-it  question  is,  does  the  parol  proof 
eatnblinh,  in  contradiction  to  the  writings,  that 
tlic   parties   intended  a   mortgage,   and   not   a 

inditional  sale? 

The  claim  to  the  relief  sought  here  should  be 
sustained  by  the  fullest  and  most  indisputable 
proof,  because  of  its  stateness;  because  it  is  in 
contradiction  to  the  written  agreement  of  the 
parties,  fairly  made;  because  it  is  asserted  long 
after  the  death  of  James  Southard,  the  princi- 
pal party,  and  that  of  Warden  Pope,  the  in- 
telligent and  respectable  draftsman. of  ttvt*.iEJ«^- 


Ui 


SuFBXME  CouBT  or  THS  Ukitkh  Bthtis. 


18fil 


ment;  because,  no  auRicient  excuse  ib  even  pre- 
tended, much  less  proved,  for  the  long  delay; 
becauae  it  is  in  oppoaitiou  to  KuMetJ^  volun- 
tary releaiie,  made  seventeen  years  before;  and 
becauae  all  the  material  allegations  are  posi- 
tively denied,  on  oath,  by  the  defendant,  Daniel 
Soutliard,  who  ia  charged  to  have  been  personal- 
ly cognizant  of  the  whole  tranaaction. 

Sudi  ia  not  at  all  tbe  character  of  the  proof- 
On  the  contrary,  it  very  atrongly  corroborates 
the  import  of  the  writings,  and  tenda  to  ahow 
that  the  partiea  really  intended  a  conditional 
aa!e    and   not   a   mortgage. 

The  counsel  then  examined  the  evidence  up- 
on this  point. 

Mr.  Justice  Cnitii  delivered  tlie  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  redeem  a  mortgage, 
brought  here  by  appeal  from  the  Circuit  Court 
of  the  United  States  for  tbe  District  of  Ken- 
On  the  24th  day  of  September,  1827,  Russell, 
the  complainant,  conveyed,  by  an  absolute  deed 
146*]  in  fee  simple,  to  James  Southard,  'de- 
ceased, whoae  brother  and  devisee,  Daniel  R. 
Southard,  is  the  principal  party  defendant  in 
this  bill,  a  farm,  containing  two  huodred  and 
sixteen  acree,  situated  about  two  miles  from  tbe 
City  of  Louisville. 

At  the  time  tbe  deed  was  delivered,  and  as 
part  of  the  same  tranaaction.  Southard  gave  to 
Russell  a  memorandum,  the  terms  of  which  are 

"Gilbert  C.  Russell  has  sold  and  this  day  ab- 
solutely conveyed  to  James  Southard,  said  Rua- 
sell's  farm  near  Louisville,  and  the  tract  of  land 
belonging  to  an  id  farm,  containing  two  hun- 
dred and  sixteen  acres,  and  the  posst'saion  there- 
of actually  delivered  on  the  following  terms, 
for  the  sum  of  $4,020,811  cents,  which  has  been 
paid  and  fully  discharged  by  the  said  Southard 
as  follows,  viz.:  first  two  thousand  dollars, 
money  of  the  United  States,  paid  in  band;  sec- 
ond, the  transfer  of  a  certain  elujm  in  suit  in 
the  Jeir.Tson  Circuit  Court,  Kentucky,  in  the 
name  of  James  Southard  against  Samuel  M. 
Brown  and  others,  now  amounting  to  the  sum 
of  $I,558.87J;  and  third,  the  transfer  of  anoth- 
er claim  in  the  same  court,  in  the  name  of 
Daniel  R.  Southard  against  James  C.  Johnston 
and  others,  now  amounting  to  the  sum  of  $1,- 
270.94,  as  by  reference  to  the  records  for  the 
more  precise  amounts  will  more  fully  appear. 
The  said  Gilbert  C.  Russell  has  taken,  and  doth 
hereby  agree  to  receive  from  said  Southard 
aforesaid  two  claims  against  Brown,  etc.,  and 
James  C.  Johnston,  etc.,  as  aforesaid,  without 


whatev 
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.lames  Southard,  or  his  assignor,  Dnniel  R. 
Southard,  of  the  claim  of  said  Johnston,  etc., 
ur  oilher.  and  to  take  all  risk  of  collection 
upon  himself,  and  make  the  best  of  said  claim 
he  can. 

'■The  said  James  Southard  agrees  to  resi'll 
and  «onvey  to  the  said  Russell  the  said  farm 
and  two  hundred  and  sixteen  acres  of  land,  for 
the  sum  of  forty-nine  hundred  and  twenty -ninn 
(dollars)  8U  cents,  payable  four  months  after 
the  dale  hereof, .  with  lawful  interest  thereon 
fr(.m  this  diile.  And  the  said  Rui*sell  asr.'i-s, 
:ina  bind»  himself,  his  heirs,  etc..  thut  if  t\,.- 
said  4um  and  interest  be  not  paid  to  the  suid 
»3n 


J&mei  Southard,  or  his  assigns,  at  tlie  expira 
tioD  of  four  months  from  thia  date,  that  tiieii 
this  agreement  shall  be  at  an  end.  and  null  nn.j 
void;  and  the  wife  of  aaid  Russell  shall  relin- 
quish her  dower  within  a  reasonable  time  as  per 
agreement  of  this  date.  This  agreement  of  re- 
sale by  the  said  James  Southard  to  the  said 
Russell,  is  conditional  and  without  a  valuablr 
consideration,  and  entirety  dependent  on  tbe 
payment,  on  or  before  the  expiration  of  four 
months  from  and  after  the  date  hereof,  of  tbr 
said  sum  of  94,S29.81j,  and  interest  thereou 
from  this  date  as  aforesaid.  And  this  agree- 
ment is  to  be  valid  and  obligatory  only  upoa 
the  said  James  'Southard,  upon  the  [*I4I 
punctual  payment  thereof  of  the  sum  and  in- 
terest aforesaid,  by  tbe  said  Gilbert  C.  R«s- 
sell. 

"In   witness   whereof   the    parties   aforesaid 
have  hereunto  set  their  hands  and  seals,  st 
Louisville,  Kentucky,  on  this  24th  day  of  Sep- 
tember, 1327.  Gilbert  C.  Russell,   [seal] 
"James  Southard.        [seaL] 

"Witness  present,  signed  in  duplicate: 
"J.  0.  Johnston." 

The  first  question  is,  whether  this  transactios 
was  a  mortgage,  or  a  sale. 

It  is  insisted,  on  behalf  of  the  defendant!, 
that  this  question  is  to  be  determined  by  ia- 
spection  of  tbe  written  papers  alone,  oral  evi- 
dence not  being  admissible  to  contradict,  vary, 
or  add  to,  their  contents.  But  we  have  la 
doubt  e^itraneous  evidence  is  admiasible  to  in- 
form the  court  of  every  material  fact  knon 
to  the  partiea  when  the  deed  and  meiuorandoa 
were  executed.  This  is  clear,  both  upon  prin- 
ciple and  authority.  To  insist  on  what  «u 
really  a  mortgage,  as  a  sale,  is  in  equity  s 
fraud,  which  cannot  be  successfully  practiced, 
under  the  shelter  of  any  written  papers,  how- 
ever precise  and  complete  they  may  appear  to 
be.  In  Conway  v.  Alesander,  7  Cranch,  238,  a. 
J.  Marshall  says:  Having  made  these  observa- 
tions on  the  deed  itself,  the  court  will  proceed 
to  examine  those  extrinsic  circumstances,  whick 
are  to  determine  whether  it  was  a  sale  or  ■ 
mortgage;"  and  in  Morris  v.  Nixon,  I  Howard, 
120,  it  is  stated:  "The  charge  against  Nixon  ii, 
substantially,  a  fraudulent  attempt  to  eoniett 
that  into  an  absolute  sale,  which  was  ori^nsllj 
meant  to  be  a  security  for  a  loan.  It  is  in  thn 
view  of  the  case  that  the  evidence  is  admitted 
to  osi'ertain  the  truth  of  the  transaction,thoii^ 
the  deed  be  absolute  on  its  face." 

These  views  are  supported  by  many  antbor- 
ities.  Maxwell  v.  Montacute,  Precrdenta  in 
Ch.  528;  Dixon  v.  Parker,  2  Ves.  Sen.  2i5; 
Prinoe  v.  Bcardon,  1  A.  K.  Marsh.  170;  Old- 
ham V.  Halley,  2  J.  J.  Marsh.  114;  Whittiet  v. 
Kane,  I  Paige,  202;  Taylor  v.  Luther,  2  Sum- 
ner, 232;  Flagg  v.  JIann,  2  Sumner,  638;  Over 
ton  V.  Bigelow,  3  Yerg.  513j  Brainerd  v.  Brain- 
erd,  IS  Conn.  R.  576;  Wright  v.  Bates,  13  TM 
moot  K.  341;  Mclntyre  v.  Humphries,  1  HoB. 
Ch.  R.  331;  4  Kent,  143,  note  A,  and  2  Greenl. 
Cruise,  88,  note. 

It  is  suggested  that  a  different  rule  is  held  by 
the  highest  court  of  equity  in  Kentucky.  If  it 
were,  with  great  respect  for  that  learned  court, 
this  court  would  not  feel  bound  thereby.  Tliis 
being  a  suit  in  equity,  and  oral  evidence  being 
adtuitlcd,  or  rejected,  not  by  the  mere  force  of 
any  state  statute,  but  upon  the  prindptn  of    ' 
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Eoeral  sqoit;  jnrupmdMiM,  this  court  muit 
governed  bv  its  ovn  views  of  thoae  pnnd- 
14H']  plea.  Robinson  v.  'Campbell,  3  Wheat. 
ZIS;  United  SUtes  v.  Howland,  4  Wheftt.  108; 
Bojle  V.  ZactuLTie  et  al.  «  Pet.  658;  Swift  v. 
*Tyson,  16  Pet.  1;  Poxcroft  v.  Mallett,  4  How. 
379.  But  we  do  not  perceive  that  the  rule  held 
in  Kentucky,  differs  from  that  above  laid  down. 
That  rule,  bh  stated  in  Thomas  v.  McCormack, 
9  Dana,  109,  is  that  oral  evidence  is  not  admis- 
sible in  opposition  to  the  legal  Import  of  the 
deed,  and  the  positive  denial  in  the  answer, 
unless  a  foundation  for  such  evidence  had  been 
first  laid  bf  an  allegation,  and  some  proof  of 
fraud  or  mistake  in  the  execution  of  the  con- 
Tejance,  or  some  vice  in  the  consideration. 

But  the  inquiry  still  remains,  what  amounts 
to  an  allegation  of  fraud,  or  of  some  vice  in  the 
consideration — and  it  is  the  doctrine  of  this 
court,  that  when  it  is  alleged  and  proved  that 
a  loan  on  security  was  really  intended,  and  the 
defendant  sets  up  the  loan  as  a  payment  of 

Krchase  money,  and  the  conveyance  as  a  sale, 
th  fraud  and  vice  in  the  consideration  are 
Bufliciently  averred  and  proved  to  require  a 
oourt  of  equity  to  bold  the  transaction  Co  be  k 
mortgage;  and  we  know  of  no  court  which 
has  stated  this  doctrine  with  more  distinctness, 
than  the  Court  of  Appeals  of  the  State  of  Ken- 
tucky. In  Edrington  t.  Harper,  3  J.  J.  Mar- 
shall, 355,  that  court  declared:  "The  fact  that 
the  real  transaction  between  the  parties  was  a 
borrowing  and  lending,  will,  whenever,  or 
however  it  may  appear,  show  that  a  deed  ab- 
solute on  its  face  was  intended  as  a  security  for 
money;  and  whenever  it  can  be  ascertained  to 
be  a  security  for  money,  it  is  only  a  mortgage, 
however  artfully  it  may  be  disguised."  Wc 
proceed  then  to  examine  this  case  by  the  light 
of  all  the  evidence,  oral  and  written,  contained 
in  the  record. 

Ths  deed  and  memorandum  certainly  im- 
port a  sale;  the  question  is,  if  their  form  and 
terms  were  not  adopted  to  veil  a  transaction 
differing  In  reality  from  the  appearance  it  oa- 
aumed  T 

In  examining  this  question  it  is  of  great  im- 
portance to  inquire  whether  the  consideration 
was  adequate  to  induce  a  sale.  When  no  fraud 
is  practiced,  and  no  inequitable  advantages 
taken  of  pressing  wants,  owners  of  pro] 
do  not  aell  it  for  a  consideration 
adequate,  and,  therefore,  in  the 
subject  great  stress  is  justly  laid  upon  the  fnct 
that  what  is  alleged  to  have  been  the  price  bore 
no  proportion  to  the  value  of  the  thing  said  to 
have  been  sold.  Conway  v.  Alexander,  7 
Cranch,  241;  Morris  v.  Nixon,  1  How.  126; 
Vernon  v.  Bethell,  Z  Eden,  110;  Oldham  v.  Hal- 
ley,  2  J.  J.  Matah.  114;  Edrington  v.  Harper,  3 
J.  J.  Marsh.  354. 

Upon  this  important  fact  the  evidence  leaves 
the  court  in  no  doubt.  The  farm,  containing 
216  acres,  was  about  two  miles  from  Louisville, 
and  abutted  on  one  o!  the  principal  higtiwnvs 
14»*]  'leading  to  tli,it  city.  A  dwcllinf;  hi.us.-, 
estimated  to  have  coat  from  810,000  to  $12,000, 
was  on  the  land. 

In  May,  1S26,  about  16  months  before  this 
alleged  sale,  Russell  purchased  the  farm  of 
John  Floyd,  and  paid  for  it  the  sum  of  S12.900. 
fiMne  attempt  is  mtidc  to  show,  by  the  testi- 
mony of  Mr.  Thurston,  that  this  sum  was 
IS  ii.  «d. 


not  paid  as  the  value  of  ths  land;  but  what  lie 
Bays  upon  this  point  is  mere  conjecture,  de- 
duced by  him  from  hearsay  statements,  and 
cannot  be  allowed  to  have  any  weight  in  a 
court  of  justice.  There  is  some  conflict  in  the 
evidence  respecting  the  state  of  the  fences  and 
the  agricultural  condition  of  the  lands  at  the 
time  in  question,  but  we  do  not  find  any  proof 
that  the  lands  had  been  permanently  run  down, 
or  exhausted;  and  considering  the  price  paid 
by  Russell,  and  the  amount  expended  by  Wing. 
his  agent,  during  the  sixteen  months  he  man- 
aged the  farm,  we  think  the  evidence  shows 
that,  though  the  fences  and  buildings  were  not 
in  the  best  condition,  yet  their  state  was  not 
such  as  to  detract  largely  from  the  value  of  the 
property.  The  consideration  for  the  alleged 
sale  was  92,000  in  cash,  and  the  assignment  of 
two  claims  then  in  suit,  amounting,  with  the 
interest  computed  thereon,  to  S2,H2!).8I,  not 
Anally  reduced   to  money   by  Russell,' till  Oe- 


roperty 
stfy  in- 


of  the  currency  in  Kentucky  at  that  time, 
the  worst  effects  of  which  seem  to  have  been 
then  passing  away,  and  which  must  l>e  sup- 
posed to  have  affected  somewhat  the  value  of 
the  claims  he  received,  as  well  as  of  the  prop' 
erty  he  conveyed,  we  cannot  avoid  the  con- 
clusion that  this  consideration  was  grossly  io' 
adequate;  and  therefore  we  must-  take  along 
with  us,  in  our  investigations,  the  fact  that 
there  was  no  real  proportion  between  the  al- 
leged price  and  the  value  of  the  property  said 
to  have  been  sold.  We  have  not  adverted  par- 
ticularly to  the  opinions  of  witnesses  respecting 
the  value  of  the  property,  because  they  have  not 

:  great  weight  with  the  court,  compared  with  the 
facts  above  indicated;  but  there  is  a  general 
concurrence  of  opinion  that   the  value  of  the 

i  farm  largely  exceeded  the  alleged  price. 

I  It  appears  that  liusscll  had  intrusted  the  care 
of  this  farm  to  an  agent  named  Wing,  who 
had   contracted   debts   for   which   Russell    had 

I  been  sued,  on  coming  to  Louisville  from  Ala- 
bama, where  he  resided.    He  was  a  stranger, 

I  without  friends  or  resources  there,  except  this 

j  farm,  and  in  immediate  and  pressing  want  of 
about  £2,000  in  cash.  Southard,  though  not 
proved  to  have  been  a  tender  of  money  at  usuri- 
ous rates  of  interest,  is  shown  to  have  been  pos- 
sessed of  active  capital,  and  not  engaged  in  any 
business  except  its  management.  Russell  cer- 
tainly attempted  to  sell  the  farm.  Colonel 
Woofley  testifies:  "Russell  'was  anx-  [*i50 
ioua  to  sell;  indeed  he  was  importunate  that  I 
should  purchase."  And  a  letter  is  produced 
by  the  defendant,  D.  R.  Southard,  written  to 
.James  Southard,  by  Wing,  containing  a  pro- 
posal for  a  siilc.    The  letter  is  as  follows: 

"Sunday,  Noon. 
"Sir:  Having  had  some  conversation  in  rela- 
tion to  Col.  RusRoH's  plantation,  I  will  take  the 
liberty  of  submitting  for  your  consideration, 
1st,  bow  much  will  you  give  for  the  place, 
crops,  stock,  utensils,  and  implements,  or  how 
much  without  the  same,  to  he  paid  as  follows: 
in  one  sixth  rash  in  hand,  the  balance  in  one, 
two,  three,  four,  and  five  equal  annual  install- 
ments, which  may  be  extinguUlied  at  any  time 
with  whiskey,  pork,  bacon,  flour,  hemp,  bale 
rope,  cotton  bagging,  at  the  New  Orleans  prices 
current,  deducting  therefrom  freight  accustoni- 
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uy.     Mules  and  fine  horaes  will 
at  appraised  valuation. 

"RGspert fully,  youra,  J.  W.  Wing. 

"Mr.   Southard. 

"N.  B.— Please  leave  an  answer  for  me  at 
Allan's,  say  this  evening. 

"Yours,  etc,  ■  J.  W.  W." 

It  does  not  appear  that  any  price  was  spoken 
of  between  Rusaell  and  Colonel  Woolley,  who 
peremptorily  refused  to  purchase;  nor  is  any 
sum  of  money  mentinned  in  this  letter  of  Wing; 
but,  bearing  in  mind  RubspII'b  necessity  to 
have  $2,000  in  cash,  the  ofter  to  take  one  sixth 
cash,  and  the  balance  in  one,  two,  three,  four, 
and  five  annual  installments,  indicates  that 
Russetl  then  expected  about  $12,000  for  the 
property,  and  had  that  sum  in  view  aa  the 
price,  wlien  tlicse  terms  were  proposed.  This 
oilier  to  sell  differs  bo  widely  from  the  terms 
of  the  writtten  memorandum,  that  it  certainly 
does  not  aid  in  showing  that  the  actual  trans- 
action was  a  sale.  Peter  Wood  testifiea  ttiat 
he  heard  a  conversation  between  James  South- 
ard and  Colonel  Russell,  about  the  transfer 
of  the  farm  from  Rusaell  to  Southard,  in  which 
Mr.  Southard  proposed  to  advance  money  to 
Kuiisell  upon  the  farm;  that  Russell  told  South- 
ard about  what  he  had  paid  for  the  farm.  $13,- 
000  or  $14,000,  and  that  he  should  consider 
it  a  sacrifice  at  $10,000;  but  no  proposal  was 
made  to  give,  or  take,  any  price  for  the  farm. 
That  some  time  after.  Southard  told  him  he 
bad  advanced  Russell  between  $4,000  and  $5,000 
on  the  place,  but  that,  in  case  he  owned  the 
place,  it  would  cost  him  $10,000.  The  general 
cliarncter  of  this  witness  for  truth  and  veracity 
Is  attacked  by  the  defendants,  and  supported  by 
the  plaintilT.  Hia  crcdibilit;  finds  support  in 
the  consistency  of  his  statements  with  the 
prominent  facta  proved  in  the  case.  Tliis  ia  all 
the  proof  touching  the  negotiations  which  led 
to  the  contract;  but  there  ia  some  evidence 
151*]  bearing  directly  *on  the  real  under- 
standing of  the  parties.  Doctor  Johnston  was 
the  subscribing  witness  to  the  written  memo- 
randum. He  testifies  that  "James  Southard  and 
Gilbert  C.  Rui'scU,  I  think  on  the  same  day,  pre- 
sented the  Of,Teenient,  and  asked  me  to  witness 
the  same,  which  I  did.  My  understanding  of 
the  contract  was  both  from  Southard  and  Rus- 
sell, and  my  distinct  impression  is,  that  Rus- 
sell was  to  pay  the  money  in  four  months.  Bod 
take  back  the  farm."  The  intelligence  and  ac- 
curacy, as  well  as  the  fairness  of  this  witness, 
are  not  controverted;  and  if  he  is  believed,  the 
trar.toction  was  a  loan  of  money,  upon  the  se- 
curity of  his  farm.  It  is  the  opinion  of  the 
L-ourl  that  such  was  the  real  transaction.  The 
amount  and  nature  of  what  was  advanced, 
compared  with  the  value  of  the  farm,  the  tes- 
timony of  Wood  as  to  the  offer  of  Southard  to 
make  an  advance  of  money  on  the  farm,  and 
his  ^iilncquent  declaration  that  he  had  done  so, 
and  till-  information  given  by  both  parties  to 
Doctor  Johnston,  that  Russell  was  to  pay  the 
money  at  the  end   of  four   months,  present  a 

come  by  tlie  answer  of  Southard  and  the  writ- 
It  ia  true.  Unniel  R.  Southard,  answering,  as 
he  declares,  from  personal  knowledge,  sets  out, 
B32 


with  great  minuteneu,  a  case  of  an  absolute 
and  unconditional  aale;  the  written  contract 
by  hia  brother  to  reconvey  being,  as  be  says,  a 
mere  gratuity  conferred  on  Russell  the  next 
day,  or  the  next  but  one,  after  this  absolute 
aale  and  conveyance  had  been  fully  completed.' 
But  this  account  of  the  transaction  is  so  com- 
pletely overthrown  by  the  proofs,  that  it  was 
properly  abandoned  by  the  defendants'  coun- 
sel, as  not  maintainable.  We  entertain  grave 
doubta  whether,  after  relying  on  an  absolute 
sale  in  his  answer,  it  is  open  to  him  to  set  up  in 
defense  a  conditional  sale;  but  it  cannot  be 
doubted,  that  the  least  effect  justly  attributable 
to  such  a  departure  from  the  facts,  is  to  de- 
prive his  answer  of  all  weight,  aa  evidence,  on 
thia  part  of  the  caa«. 

In  respect  to  the  written  memorkndtun.  It 
was  clearly  intended  to  manifest  a  conditions) 
sale.  Very  uncommon  pains  are  taken  to  do 
this.  Indeed,  so  much  anxiety  is  manifested 
on  this  point,  as  to  make  it  apparent  that  the 
draftsman  considered  he  hod  a  somewhat  diffi- 
cult task  to  perform.  But  it  is  not  to  be  for- 
gotten, that  the  same  language  which  truly  de- 
scribes a  real  sale,  may  also  be  employed  to  cot 
off  the  right  of  redemption,  in  case  of  a  loan 
on  security;  that  it  is  the  duty  of  the  court  to 
watch  vigilantly  these  exercises  of  skill,  lest 
they  should  be  eflectual  to  accompliah  what 
equity  forbida;  and  that,  in  doubtful  coses,  the 
court  leans  to  the  conclusion  that  the  reality 
was  a  mortgage,  and  not  a  aale.  Conway  v. 
Alexander,  7  Cranch,  218;  *Flagg  r.  ['ISS 
Mann,  2  Sumner,  633;  Secrest  v.  Turner,  2  J. 
J.  Marsh,  471;  Edrington  v.  Harper,  3  J  J. 
Marsh.  354;  Crane  v.  Bonnell,  1  Green.  (X. 
R.  264;  Robertson  v.  Campbell,  2  Call.  421; 
Poindext«r  v.  MeCannon,  1  Dev.  Eq.  Cttt.  373- 

It  is  true  Russell  must  have  given  his  assent 
to  this  form  of  the  memorandum;  but  the  dis- 
tress for  money  under  which  he  then  was, 
places  him  in  the  same  condition  fts  other  bor- 
rowers, in  numerous  cases  reported  in  tb« 
books,  who  have  submitted  to  the  dictation  of 
the  lender  under  the  pressure  of  their  wants: 
and  a  court  of  equity  does  not  consider  a  con- 
sent, thus  obtained,  to  be  sufficient  to  fix  the 
rights  of  the  parties.  "Necessitous  men,"  says 
the  Lord  Chancellor,  in  Vernon  v,  Bethell,  2 
Eden,  113,  "are  not,  truly  speaking,  free  men; 
but,  to  answer  a  present  emergency,  will  sab- 
mit  to  any  terms  tliat  the  crafty  may  impose 
upon  them." 

The  memorandum  does  not  contain  any 
promise  by  Russell  to  repay  the  money,  and  no 
personal  security  was  taken;  but  it  w  settled 
that  this  circumstance  does  not  make  the  con- 
veyance less  effectual  aa  a  mortgage.  Floyer 
v.  Lavington,  1  P.  Wms,  268;  Lawley  v.  Hoop- 
er, 3  Atk.  278;  Scott  v.  Fields,  7  Watts,  360; 
Flagg  V.  Mann,  2  Sumner,  633;  Ancaater  v. 
Jlayer,  1  Bro.  C.  C.  484.  And  consequently 
it  is  not  only  entirely  consistent  with  the  con- 
clusion that  a  mortgage  was  intended,  but  in 
a  cose  where  it  was  the  design  of  one  of  thr 
parties  to  clothe  the  transaction  with  the  forms 
of  a  sale,  in  order  to  cut  off  the  right  ^  re 
demption,  it  is  not  to  be  expected  that  the  par- 
ty would,  by  taking  personal  security,  effectu- 
ally defeat  his  own  attempt  to  avoid  the  ap- 
pearance "'  "  '""" 
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It  has  been  mkde  a  question.  Indeed,  whether 
tbe  absence  of  the  personal  liabilitj  of  tlic 
gmntor  to  repay  the  monej,  be  a  conclusive 
teat  to  determine  whether  the  conveyance  was 
a  mortgage.  In  Brown  t.  Dewey,  1  Saadf.  Ch. 
R.  57,  tbe  cases  are  reviewed  and  the  result 
arrived  at,  that  it  is  not  conclusive.  It  has  also 
been  maintained  that  the  proviso,  or  condition, 
If  iKtt  reatrsined  by  words  showing  that  the 
grantor  had  an  option  to  pay  or  not,  might  con- 
stitute the  grantee  a  creditor.  Ancaster  v. 
Uayer,  1  Bro.  C.  C.  464;  2  Greenl.  Cruise,  82 
n.  3.  But  we  do  not  think  it  necessary  to  deter- 
mine either  of  these  qtiestiona;  because  we  are 
of  opinion  that  in  this  case  there  is  sufficient 
evidence  that  the  relation  of  debtor  and  cred- 
itor was  actually  created,  and  that  the  writ  ton 
memorandum  aseertaina  the  amount  of  the  debt, 
though  it  contains  no  promise  to  pay  it.  In 
■uch  a  ease  it  is  settled,  that  an  action  of  as- 
Bumpsit  will  lie.  Tilson  v.  Warwick  Gas  Light 
Co.  4  B.  &  C.  OeS;  Yates  v.  Aston,  4  Ad.  &  El. 
N.  8.  182;  Burnett  v.  Lynch,  5  B.  &  C.  B88;  E]. 
der  V.  Bouse,  15  Wend.  218. 
ISS*]  'Some  reliance  was  placed  on  the  facts, 
that  in  August,  1830,  the  plaintiff  wrote  a  let- 
ter to  hia  wife  requesting  hor  to  release  her 
dower,  and  that,  in  October,  1830,  Ruasell  aur. 
rendered  the  written  memorandum,  under  cir- 
eomatances  which  will  be  presently  stated.  It 
ia  urged  that  these  acts  show  he  understood  the 
original  transaction  was  not  a  mortgage.  But 
tbe  utmost  eSect  justly  attributable  to  these 
acts  is,  that  Russell  thought  he  then  bad  no 
further  claim  to  the  property,  and  this  belief 
nay  as  well  have  arisen  from  the  terms  of  the 
mem<»'andum,  as  from  his  knowledge  that  a 
sale  waa  intended.  In  our  judgment,  however, 
these  acts,  taken  in  connection  with  other  facts 
proved,  do  not  tend  to  support  the  defendants' 
case.  Buasel!  had,  by  his  written  contract  to 
procure  the  release  of  his  wife's  dower,  sub- 
jected himself  to  pay  liquidated  damages  to 
the  extent  of  three  thousand  dollars;  and  he 
might  desire  to  escape  from  this  liability  by 
having  his  wife  release  her  right,  even  if  be 
then  believed  he  bad  a  right  to  redeem  and  ex- 
pected to  redeem;  for,  in  that  event,  such  re- 
lease could  do  neither  him  nor  his  wife  any 
barm.  But,  on  the  other  hand,  if  he  then 
thought  he  had  no  such  right,  it  would  be  a 
balancing  of  disadvantngea  to  have  such  a  re- 
lease made,  and  the  question  would  be,  whether 
tbe  right  of  dower  was  more  important  than 
the  liability  to  damages.  And,  as  to  the  sur- 
render of  the  written  memorandum  in  October 
following,  it  appears,  from  the  testimony  of 
Colonel  Woolley,  that  Hussell,  even  after  thi 
surrender,  thought  he  bad  a  just  right  of  r( 
demptioQ,  though  he  undoubtedly  believed  that 
it  was  greatly  embarrassed,  if  not  lost,  by  his 
failure  to  pay  on  the  stipulated  day  and  by  his 
reliuqnisbment  of  tbe  written  memorandum. 
The  conclusion  at  which  we  have  arrived 
thia  part  of  the  case  ia,  that  the  tranaacti 
waa,  in  substance,  a  loan  of  money  upon  1 
Mcurity  of  the  farm,  and  being  so,  a  court 
aquity  is  bound  to  look  through  the  forms 
Wliich  tbe  contrivance  of  the  lender  has  ( 
veloped  it,  and  declare  the  conveyance  of  the 

t  this  was  in  its  origin  i 


mortga^,  the  next  inquiry  ia,  whether  the  ri^t 
of  redemption  has  been  extinguished.  In  Octo- 
ber, ISSO,  Bussell  was  temporarily  in  Louis- 
ville, and,  while  there,  called  on  Southard,  and 
informed  him  there  was  a  mistake  of  one  hun- 
dred dollars  in  the  computation  of  the  amount 
due  on  tbe  claims  assigned  to  him.  Southard 
insisted  it  was  the  mistake  of  W.  Pope,  who, 
he  said,  was  Russell's  agent,  and  that  he,  South- 
was  not  liable  to  make  it  good.  He  also 
set  up  a  claim  that  he  had  a  right  to  redeem,  or, 
as  D.  R.  Southard  says,  repurchase  the  farm. 
This,  also.  Southard  denied.  It  does  not  ap- 
pear, from  any  proofs,  what  further  negotia- 
tions, if  any,  took  place  between  the  parties; 
but  'the  result  was,  that,  on  the  pay-  [*154 
it  by  Southard  of  one  hundri'd  dollars,  Rus- 
wrote  and  signed  tbe  following  receipt  on 
the  back  of  the  written  memorandum,  which  be 
surrendered  to  Southard: 

'Received,  Sth  Oct.  1S30,  of  James  South- 
ard, by  the  hand  of  Daniel  Southard,  one  hun- 
dred dollars,  which  makes  the  two  debts  of 
Brown  and  Johnson,  with  the  {2,000,  amount 
to  the  sum  of  $4,920.81j;  and  nothing  but  the 
of  God  shalt  prevent  the  relinquishment  of 
dower  of  Mrs.  Russell  being  deposited  in  the 
Clerk's  office  by  the  Ist  of  January  next.  This 
is  in  full  of  all  demands  upon  J.  Southard. 
"(Signed)  Gilbert  0.  Russell."       [seal.] 

A  mortgagee  in  possession  may  take  a  re- 
lease  of  the  equity  of  redemption.  Hicks  v. 
Cook,  4  Dow,  P.  C.  6;  Hicks  v.  Hicks  et  a1. 
2  Gitl  &  Johns.  85.  But  such  a  transaction  is 
to  be  scrutiniied,  to  see  whether  any  undue 
advantage  has  been  taken  of  the  mortgagor. 
Especially  is  this  necessary  when  the  mortga- 
gee, in  the  inception  and  throughout  the  whole 
conduct  of  the  business,  has  shown  himself 
ready  and  skillful  to  take  advantage  of  the 
necessities  of  the  borrower.  Strong  language 
is  used  in  some  of  the  caaes  on  this  subject.  It 
was  declared  by  Lord  Redesdale,  in  Webb  t. 
Rorke,  2  Sell.  &,  Lef.  673,  that  "courts  view 
transactions  of  that  sort  between  mortgagor 
and  mortgagee  with  considerable  jealousy,  and 
will  set  aside  sales  of  the  equity  of  redemp- 
tion,  where,    by   the    influence   of   his   incum- 


lor  Kent,  in  Holdridge  v.  Gillespie,  2  Johns. 
Ch.  R,  34,  says,  "the  fairness  and  the  value 
must  distinctly  appear."  Wrixon  v.  Colter,  1 
Ridg.  295;  St.  John  v.  Turner,  2  Vern.  418. 
But  strong  expressions,  used  with  reference  to 
the  particular  facts  under  consideration,  how. 
ever  often  repeated  by  subsequent  writers,  can- 
not safely  be  taken  as  Qxing  an  abstract  rule. 
We  think  that,  inasmuch  as  tbe  mortgagee  in 
possession  may  exercise  an  undue  inlluence 
over  the  mortgagor,  especially,  if  the  latter  be 
in  needy  circumstances,  the  purchase  by  the 
former  of  the  equity  of  redemption,  is  to  be 
carefully  acrutinized,  when  fraud  is  charged; 
and  that  only  constructive  fraud,  or  an  uncon- 
scientious advantage  which  ought  not  to  be  re- 
tained, need  be  shown,  to  avoid  such  a  pur- 
chase. But  we  are  unwilling  to  lay  down  a 
rule  which  would  ije  likely  to  prevent  any_  pru- 
dent mortgagee  in  possession,  however  fair  Us 
intentions  may  be,  from  f  ircobaami^  \.^«.  'f\Q'v 
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erty,  by  makine  the  Talldity  of  the  purebaBe 
depend  on  his  ability  aFterwards  to  ahow  that 
he  paid  (or  the  property,  all  that  anyone  would 
ISS*]  have  been  willing  to  give.  *\Ve  do  not 
deem  it  for  the  benefit  of  mortgagori  that  such 
a  rule  should  exist. 

In  this  case  it  is  unnecessary  to  rely  on  such 
a  rule.  For  by  his  own  showing,  in  hia  an- 
swer, it  is  clear  that  Daniel  R.  Southard,  as 
the  agent  of  his  brother,  either  paid  no  consid- 
eration  whatever  for  the  extinguishment  of  the 
equity,  or  at  the  utmost  only  one  hundred  dol- 
lars. We  think  nothing  was  paid  for  it;  and 
that  the  surrender  of  this  right,  claimed  by 
BuBsell  and  denied  by  Southard,  was  insisted 
on  aa  a  condition  for  the  correction  of  an  act- 
ual    miatake,     which     Southard     was     justly 


this  equity,  obtained  by  the  mortgagee  in  pos- 
session, under  a  denial  by  him  of  the  existence 
of  ths  right  to  redeem,  for  no  consideration  at 
all,  or  as  a  condition  for  the  correction  of  * 
mistake  which  in  equity  he  was  bound  to  cor- 
rect, the  written  defeasance  having  been  pur- 
posely BO  prepared  aa  apparently  to  cut  oS  the 
right  of  redemption  prior  to  the  time  when  the 
equity  was  released,  cannot  stand  in  a  court  of 
equity. 

Indeed,  if  it  were  not  for  Ruasell'i  subse- 
quent acquiescence,  of  which  we  shall  speak 
hereafter,  the  question  would  not  admit  oC  a 
moment's  doubt.  Though  this  acquiescence  is 
not  without  effect  upon  the  complainant's 
rights,  as  will  presently  be  seen,  yet  we  do  not 
think,  that  under  the  special  circumstances,  it 
ought  to  operate  as  a  luir,  to  prevent  redemp- 
tion. The  absence  of  all  valuable  considera- 
tion for  the  surrender  of  the  equity,  and  the 
circumstances  of  distress  under  which  it  waa 
made,  and  which,  so  far  as  appears,  continued 
to  exist  down  to  the  filing  of  the  bill,  coupled 
with  the  conviction,  which  we  think  Russell 
mistakenly  entertained,  that  his  rights  were 
probably  destroyed,  must  prevent  as  from  al- 
lowing the  lapse  of  time  to  be  a  positive  bar. 

The  inquiry  then  arises  on  what  terms  is  the 
redemption  to  be  decreed. 

An  account  of  the  rents  and  profits  is  ordi- 
narily an  incident  to  a  decree  for  redemption 
against  a  mortgagee  in  posscsnion.  But  it  is 
not  an  inseparable  incident.  This  right  to  an 
account  may  be  extinguished  by  a  release,  or 
an  accord  and  satisfaction,  or  it  may  be  barred 
by  such  neglect  of  the  mortgagor  to  assert  his 
claim,  as  renders  it  unfair  for  him  to  insist  on 
an  account  extcndini;  over  the  whole  period  of 
possession,  and  unjust  towards  the  mortgagee 
to  order  such  an  account.  A  mortgagee  in 
possesion  is  deemed  by  a  court  of  equity  a 
trustee;  but  there  is  no  other  than  a  construc- 
tive trust,  raised  by  implication,  for  the  pur- 
Eise  of  a  remedy,  to  prevent  injustice,  (Kane  v. 
loodRood,  7  Johns.  Ch.  R,  111);  and  it  would 
be  contrary  to  the  fundamental  principles  of 
equity,  to  imply  a  trust,  the  execution  of 
150*]  'which  might  work  injustice.  And  ac- 
cordingly it  will  be  found,  that  in  such  cases, 
courts  of  equity  have  refused  to  order  accounts 
against  quasi  trustees. 

Thus,  in  Downer  v.  Fortcscue,  3  Ark.  130, 
Lord  tiardwicke,  speaking  of  the  case  of  an 
§S4 


under  a  l^al  title,  which 
he  is  obliged  by  a  decree  to  surrender  to  one 
having  an  equitable  title,  says,  the  court  will 
order  an  account  from  the  time  the  title  sc- 
crued,  unless  upon  special  drcunutances;  aa 
"when  there  hath  been  any  default,  or  lach- 
es, in  the  plaintiff,  in  not  asserting  his  title 
sooner,  but  he  has  lain  by,  there  the  conrt 
hu  often  thought  fit  to  restrain  it  to  the  Cl- 
ing of  the  bill.^'  So  in  Fettiward  t.  Presoott, 
7  Vei.  MI,  a  case  of  constructive  truat.  Sir 
William  Grant  restrained  the  account  of  the 
rents  and  profits  to  the  time  of  filing  the  bill, 
on  account  of  the  lapse  of  nearly  twenty  yean; 
and  similar  cases  may  be  found  refernd  to  ia 
Drummond  v.  The  Duke  of  St.  Albana,  6  V*m. 
433,  and  note  3  to  page  339;  and  in  Roosevelt  v. 
Post,  1  Ed.  Ch.  R.  579.  Indeed,  in  Aeherly  v. 
Roe,  G  Ves.  665,  where  there  was  •  trust  en*- 
ted  of  a  term,  for  the  purpose  of  raising  a  hub 
of  money,  and  the  cestui  que  trust  had  bees 
long  in  possession  without  objection.  Lord 
Chancellor  Loughborough  refused  even  to 
carry  the  account  back  to  the  filing  of  the  bill. 
upon  the  special  circumstances  of  that  case. 
This  court,  in  Green  v.  Biddle,  8  Wheat.  7S, 
gave  its  sanction  to  the  rule  as  laid  down  by 
Lord  Hardwicke,  and  declared  it  to  bs  fnlly 
supported  by  the  authorities. 

This  bill  was  filed  after  the  lapse  of  iunet«a 
years  and  eight  months  from  the  time  the  loaa 
became  payable.  James  Southard,  the  original 
mortgagee,  had  then  been  dead  majiy  yeaia. 
More  than  sixteen  years  had  elapsed  ainee  the 
defeasance  was  surrendered;  and  though  w« 
are  satisfied  Russell  was  under  great  embarrut- 
ments,  and  though  we  are  of  opinion  he  hia- 
self  believed  his  right  to  redeem  was  probably 
extinguiahed  by  the  terms  of  the  defeaBaaee, 
and  its  surrender,  yet  hia  neglect  to  look  inta 
and  assert  his  rights  muat  not  be  allowed  ts 
subject  the  defendants  to  the  risk  of  injnitiea 
The  defendants,  and  James  Southard,  han 
treated  the  property  as  their  own,  and  have  in- 
proved  its  conilition.  There  is  no  suggestioa 
of  waste  in  the  bill.  The  value  of  the  land  hu 
greatly  appreciated  from  the  growth  of  ths 
neigbborin;;  city;  and  though  we  think  Janes 
Southard  designed  to  take  an  unconscieatioas 
advantage  of  Kussell,  and  that  the  defendant, 
D.  R.  Southard,  obtained  the  surrender  of  Uu 
defeasance,  under  such  circumstances  as  r«9* 
dered  it  constructively  fraudulent,  yet  neitbcf 
of  them  ajipears  to  have  concealed  any  fstt* 
from  Russell,  or  to  have  done  anything  to  pre- 
vent him  from  exhibiting  hia  real  case  to  eon- 
sel.  To  such  a  case,  the  language  of  the  Viee- 
Chancellor,  in  Bowes  v.  East  London,  W.  W. 
•Co.  3  Madd.  384,  exactly  applies.  ['IIT 
"The  plaintiff  ought  to  have  looked  into  hii 
rights;  and  aa  by  his  negligence  to  obtain  ii- 
formation  concerning  them  and  to  aasert  ibtB, 
the  lessees  may  have  been  led  to  expenditure  M 
the  premises,  the  benefits  of  which  they  wiB 
lose,  I  shall  not  direct  an  account  beyond  tht 
filing  of  the  bill."  To  this  extent  hia  acquies 
cence  must  be  taken  to  have  concluded  Us 
right,  and  we  shall  direct  that  the  i 
the  interest  due  upon  the  money  loa 
of  the  rents  and  profits  of  the  farm,  n 
at  the  date  of  the  filing  of  the  bill 

We    can    perceive   no    ground    for    ■ 
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Southard  with  the  monef  received  from  the  in- 
mrance  compaitj,  on  account  of  the  destruc- 
tion of  the  house.  He  was  in  possessioa,  clBim- 
ing  to  be  the  &beolute  owner  of  the  farm  and 
Ha  appurtenances.  He  obtained  the  policy  to 
eover  bis  interest,  and  paid  the  premium.  If 
there  were  any  equities  against  him  arising  out 
€^  the  receipt  of  this  money,  they  would  be  in 
f»Tor  of  the  underwriters,  and  not  of  the  mort- 
gagor. Carpenter  y,  ProTidence  Washington 
Ina.  Co.  IS  Pet.  601. 

It  remains  only  to  advert  to  the  cases  of  the 
defendants,  who  claim  as  purchasers  under  D. 
R,  Southard.  The  questions  arising  therein 
were  not  argued  by  counsel,  and  upon  looking 
into  that  part  of  the  record,  we  find  some  of 
them  not  capable  of  being  fully  settled  upon 
the  facts  theiein  disclosed. 

It  was  probably  understood  by  counsel,  that 
these  qneations  would  remain  for  consideration, 
in  the  court  below,  if  the  case  should  be  re- 
manded. 

Samuel  D.  Tompkins  claims  to  have  been 
a  purchaser  for  valuable  consideration  of  thirty 
acres  of  this  land,  and  to  have  received  a  de^ 
of  conveyance  thereof,  and  paid  a  part  of  the 
consideration  money  without  notice  of  Russell's 
title,  aad  before  the  institution  of  this  suit.  He 
also  claims  to  have  made  permanent  and  valu- 
able improvements  on  the  land  purchased  by 
hint,  but  whether  before  or  since  tfie  institution 
of  this  suit  does  not  appear,  William  H.  Pope 
as  the  executor  and  trustee  of  liia  father,  Wil 
liam  Pope,  claims  that  his  father,  in  his  life 
time,  purchased  at  a  sale  on  four  executioni 
against  Southard  another  part  of  tlieae  lands, 
and  that  Southard  omitted  to  redeem  the  land 
by  paying  what  was  due  on  three  of  the  execu- 
tioiu,  and  a  suit  is  shown  by  the  record  to 
bie  pending  in  the  Court  of  Appeals  of  Ken- 
tucky, wherein  Russell's  right  to  redeem  is  in 
contestation. 

Clotilda  Burks,  thp  wiJuw  of  James  Burka. 
deceased,  and  John  Durks,  one  o|  the  sons  of 
.lames,  and  William  L.  Thnmpacn,  as  guardian 
of  other  children  of  James,  and  James  Guthrie, 
assignee  of  J.  R.  Ttunstall,  the  liusLiund  of  a 
IBS*]  daughter  of  James,  'claim  a  lien  on 
these  lands  by  virtue  of  a  mortgage  thereof  ex- 
ecuted by  Daniel  R.  Southard,  and  Southard 
insists  that  Guthrie  has  been  paid;  it  is  not  as- 
certained whether  the  debts  intended  to  be  se- 
cured upon  these  lands,  are  or  ure  not,  fully  se- 
cured upon  other  lands  of  Daniel  R.  Southard, 
which  are  embraced  in  the  same  mortgage.  In 
this  posture  of  the  cause,  it  is  not  pructicablu 
for  the  court  to  puss  finally  upon  the  rights  of 
these  parties;  and  the  cause  will  therefore  be 
remanded,  without  deciding  upon  the  existi 
or  extent  of  the  right  of  either  of  them  i 
purchaser. 

A  decree  is  to  be  entered,  reversing  the  ... 
eree  of  the  court  below,  with  costs,  declaring 
that  the  conveyance  from  Russell,  the  comphiin- 
ant,  to  James  Southard,  was  a  raortgnjie,  and 
that  Russell  is  entitled  to  redeem  the  sami',  and 
remanding  the  cause  to  the  Circuit  Court,  with 
directions  to  proceed  therein  in  conformity 
with  the  opinion  of  this  court  and  as  the  prin- 
ciples of  equity  shall  requin. 
12  L.  ed-  ' 


Order, 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court  that  tbe 
conveyance  by  Gilbert  C.  Russell,  the  complain- 
ant, to  James  Southard,  and  dated  the  24th  day 
of  September,  1S2T,  as  set  out  in  the  transcript 
of  the  record,  waa  a,  mortgage,  and  that  said 
Russell  is  entitled  to  redeem  the  same.  Where- 
fore, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  for  further  proceedings  to  be 
had  therein  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  justice  may  ap- 


After  the  opinion  of  the  court  was  pro- 
nounced, a  motion  was  made  on  behalf  of  the 
appellees  for  a  rehearing,  and  to  remand  the 
cause  to  the  Circuit  Court  for  further  prepara- 
tion and  proof,  upon  the  ground  that  new  and 
material  evidence  had  been  discovered  since  the 
case  was  heard  and  decided  in  that  court. 

Sundry  affidavits  were  tiled,  showing  tbe  na- 
ture of  the  evidence  which  was  said  to  have 
been  discovered. 


The  opinion  of  the  court  upon  this  motion 
waa  delivered  by  Mr.  Chief  Justice  Taney: 

The  decree  of  the  CSrcuit  Court,  in  this  case, 
was  reversed  during  tbe  present  term,  and  a  de- 
cree entered  in  favor  of  the  appellant.  A  mo- 
tion 'is  now  made  in  behalf  of  Daniel  [*16» 
R.  Soutiiard,  one  of  the  appellees,  to  set  aside 
the  decree  in  this  court,  and  to  remand  the  cose 
to  the  Circuit  Court  for  further  preparation  ami 
proof,  upon  the  ground  that  new  and  material 
evidence  has  been  discovered  since  the  case  was 
heard  and  decided  in  that  court.  In  support 
of  this  motion  aBidavits  have  been  filed  stating 
the  evidence  newly  discovered,  and  that  it  waa 
unknown  to  him  when  the  case  was  heard  in 
tbe  court  below. 

It  is  very  clear  that  afCdavits  of  newly  dis- 
covered testimnny  cannot  be  received  for  such 
a  purpose.  This  court  must  affirm  or  reverse 
upon  the  case  as  it  appears  in  the  record.  We 
cannot  look  out  of  it  for  testimony  to  influence 
the  judgment  of  this  court  ailting  aa  an  appel- 
late tribunal.  And  according  to  the  practice 
of  the  Court  of  Chancery  from  its  earliest  his- 
tory lo  the  present  time,  no  paper  not  before  the 
court  below  can  be  read  on  the  hearing  of  an 
appeal  Eden  v  Eart  Bute  1  Bro.  Par.  Cas. 
405  J  Bro  Par  Cas  646  Studwell  v.  Palmer, 
5  Paige  160 

Inil  cd  if  the  established  chancery  practice 
had  bteii  otherwise  the  Act  of  Congress  of 
March  3d  1803  expressly  prohibits  the  intro- 
duction of  new  evidtnce  in  this  court,  on  the 
hearing  of  an  appeal  from  a  circuit  court,  ex- 
cept in  admiraltj  and  prize  causea. 

The  motion  w  therefore  overruled. 
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MOSES  B.  IVES,  Plaintiff  in  Error, 
THE    MERCHANTS'    BAKK    OF    BOSTON. 

SuretiCB  on  appeal  bond,  extent  of  liability- 
Equitable  power  of  court  in  case  of  agreed 
facta— interest  penalty  of  bond. 

The  surety  (or  the  appellants  from  a  decree  In 
admiralty  gave  bond  to  pay  all  co»ts  and  damages 

ThiH  court  having  affirmed  the  decree  of  the  Cir- 
cuit Court  with  costs  and  aix  per  cent,  damages, 
judgment  waa  entered  upon  the  receipt  of  the 
mandate  by  the  Circuit  Court,  (or  the  amount  of 
the  oriBlnal  Judgment  together  with  the  amount  of 


auction  of  bis  bond,  hut  Is  responsible  upon  i( 
the  entire  amount. 

By   the  2Stb    aectlon   of  the  Judiciary  Act, 

etc.,  and  to  render  Judgment  for  bi 


- -,  -  equity.  1_    _ 

slon  of  demurrer.     This 

But  then  when  the  case  beard  on  asreed  facl!. 
was  the  case  of  an  appeal  bond.  It  was  proper  (or 
the  court  to  give  Judgment  for  the  penalty  of  thr 
bond  (being  less  than  the  Judgment  under  thi 
mandate)  and  allow  Interest  from  the  date  of  tbi 
iDBtllntion  of  the  suit,  although  the  amount  to  tx. 
paid  In  this  wsy  would  exceed  the  penalty  of  tlw 

180*]  •rilHIS  CMC  was  brou^bt  up  by  writ 

X    of  error  from  the  Circuit  Court  of 

the  United  States  for  the  DUtrict  of  Rhode 

Island. 

It  was  a  consequence  of  the  case  of  the  New 
Jersey  Steam  Navigation  Company  v.  The  Mer- 
chants' Bank  of  Boston,  decided  by  this  court 
at  December  Term,  1847,  and  reported 
Howard,  314. 

The  Merchwits'  Banic  of  Boston  wen 
plaintifis  in  the  Circuit  Court,  and  the  cai 
action  is  thus  stated  in  the  brief  of  the  cc 
for  the  plaintiff  in  error  in  this  court.  Tlitre 
was  a  special  declarntion  in  the  Circuit  Court, 
to  which  the  defendant  demurred; 

The  facts  set  forth  in  the  declaration  and  ad- 
mitted by  the  demurrer,  upon  which  the  ques- 
tions here  presented  arise,  are  shortly  these: 

The  suit  in  admiralty — New  Jersey  Steam 
Navigation  Company,  Appellant  and  Libelee,  v. 
The  Merchants'  Bank  of  Boston.  Libelant  and 
Appellee,  lately  decided  by  the  Supreme  Court 
of  the  United  States,  and  commonly  called  The 
Lexington  case,  was  commenced  in  the  District 
(^diirt  of  the  District  of  Rhode  Island,  by  at- 
tachment of  the  steamer  Massachusetts,  then 
belonging  to  the  Navigation  Company.  The 
suit  coming  by  an  appeal  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  a  decree  therein  was  rendered 
against  the  Navigation  Company  at  the  Novem- 
ber Term,  1943;  whereupon  an  appeal  was 
taken  by  the  Company  to  the  Supreme  Court 
of  the  United  States,  and  Moses  B.  Ives,  the 
plaintiff  in  error,  entered  into  appeal  bond,  as 
surety  for  the  Company,  of  which  he  was  a 
member,  in  the  penal  sum  of  $2,G0O,  with  the 
following  condition: 

"Now,    therefore,    if    the    said    New    Jersey 


of  the  United  States  with  effect,  mnd  shall  well 
and  truly  pay  all  such  costs  and  dstniA^  as 
shall  be  adjudged  for  them  to  pay  by  aajd  Su 
preme  Court,  or  by  said  Krcuit  Court,  by  rea- 
son of  said  appeal,  then  the  before  written  ob- 
ligation to  be  void  and  of  no  effect,  otherwiM 
it  shall  remain  in  full  force  and  effect." 

The  suit  terminated  iu  the  Supreme  Oonit  h 
a  decree  in  favor  of  the  libelant  and  appellee, 
and  execution  Snally  issued  against  tbe  Nari- 
gation  Company  for  the  sum  of  «28,302.2S  debt, 
and  costs  taxed  at  $680.50,  which,  togeUm 
with  the  sum  of  75  cents  for  the  execotio*. 
made  the  whole  amount  of  the  execution  9!8.- 
B83-5I,  the  debt  drawing  interest  from  tbe  IMk 
day  of  June,  1848. 

Of  the  debt,  so  called,  embraced  in  the  abort 
execution,   the   sum  of  £6,228.78,   consisted  ef 
the  costs  and  damages  of  the   'appeal   ['III 
decreed  by  the  Supreme  Court,  that  is  to  uj, 
{6,078.20  of  it  was  interest  on  the  amount  de- 
creed, accruing  during  the  pendency  of  the  sj>- 
peal,  given  by  way  of  damages  of  the  appoJ. 
and  the  balance  $150.52  were  the  costs  of  tk 
appeal-    This  sum  ($6,228.78),  drawing  inttnM 
from  the  IBth  day  of  June,  1848,  ia  tbe  son  f<ir 
which  Mr.  Ives  would  have  been  liable,  to  tte 
extent  of  the  penalty  of  the  appeal  bimd,  U 
the  execution  remained  wholly  unaatiafied.  Bit 
the  above  execution  was  levied  by  the  mmU 
upon  the   steamer  ?^Ia.^snchusetti,  uttacbol  u 
aforesaid  on  the  original  procaai  in  the  nil, 
and  on  the  2ath  day  of  July,  1848,  tbe  MsMufaa 
setts  was  sold  by  the  marshal  under  tbr  krj 
for  the  sum  of  $26,000,  and,  deducting  therefna 
the  sum  of  $883.38.  the  marshal's  fee*  ant  ■■ 
pcnses,  the  sum  of  $24,116.02  was  paid  owrtf 
the  marshal  to  tbe  Merchants'  Buk,  aad  0*       | 
execution  thereupon  returned  satisfied  for  tM 
amount,  and  unsatisfied  for  the  balance,  thit  b 
to  say,  between  four  and  five  thouaand  doUsn 
of  the  execution  remained  unpaid. 

The  present  action  is  an  action  by  tbe  Ua- 
chants'  Hank  jgai list  Mr.  Ives,  the  surety  nalii 
above  apj)eal  bond  to  recover  the  costs  tMilM-        { 
ages  of  appeal;  and  the  plaintiff  and  defcid-        I 
ant  in  error  claimed,  below,  that  he  wst  ««•■ 
tied  to  apply  the   $24,118.02,  net   procnii  (f       1 
the  Massachusetts,  first  to  that  portion  db       ' 
execution   not   pr>tccted   by  tbe   appesi  bo«L        : 
and  was  compelled  to  apply  the  balance  nlf  >*        - 
that  portion  of  the  execution  protected  b]  tkt 
appeal  bond,  treating  the  sum  made  upos  tk 


n  the 


I  if  il 


iluntary  payment  without  direction  bj  tk 
'  bich  case  the  right  of  appropristw 
th  the  payee.  To  this  renB  •*< 
learned  judge  who  tried  the  case  below  for  »»■ 
rious  reasons  came,  and  rendered  jnd|«* 
against  Mr.  Ives  for  the  penalty  of  the  bfli 
with  interest  from  the  daf  of  demand  bf  •'' 
tion  brought. 

The  cause  was  argued  in  this  eonit  I?  ^ 
Ames  for  the  plaintiff  in  error,  and  ij  ^ 
I'itman,  upon  a  brief  of  Messrs.  Tillisghut ' 
Bradlee,  for  the  defendant  in  error. 

The  plaintiff  in  error  contended; 

1.  That,  under  the  facts  set  forth  in  Ihtite 
laration.  Judgment  should  not  have  beo  m- 
dered  against  him  for  a  greater  team,  iX  tk 
mo9t,  than  what  would  remain  due  of  the  nvU 
and  damages  of  the  appeal,  after  dcdaeUi; 
therefrom  the  amount  thervof  NoeiMd  tnm  tk 


Ives  V.  TBI  Mebohaktb'  Bask  of  Boanui. 
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Mt  prooeeda  of  the  Masaachusetts,  applied  pro 
rat*  to  every  portion  of  the  execution,  as  well 
to  tlte  costs  and  damages  of  appeal  for  which 
the  plaintiff  in  error  was  liable  as  surety  for 


1S9*]  we  Bay  that  the  net  'anioiiitt  made  b; 
the  levy  of  the  execution  paid  upwards  of 
dghty  per  cent,  of  the  amount  of  the  same. 
Equally  apportioned  to  the  costs  and  damages 
of  appeal,  which  it  should  have  been,  it  paid 
upwards  of  eighty  per  cent,  of  them,  that  is  to 
say,  about  95,000  of  them;  leaving  about  $1,- 
EOO  of  them  due  with  interest  from  the  day  of 
demand  by  action  brought,  for  which,  at  the 
most,  judgment  below  should  have  been  ren- 
dered against  us,  instead  of  for  the  whole  pen- 
alty of  the  bond  with  interest. 

2.  That  HO  far  from  the  law  permitting  the 
defendant  in  error  to  apply  the  amount  made 
on  the  execution  exclusively  to  the  portion  of 
the  debt  not  secured  by  the  appeal  bond,  it  will 
itMlf  apply  it,  in  the  first  instance,  to  the  pay- 
ment of  the  costs  and  damages  of  appeal  in  ex- 
oneration of  the  surety  on  the  bond. 

3.  That,  at  all  events,  judgment  should  not 
have  been  rendered  for  a  sum  exceeding  tlie 
penalty  of  the  bond,  which  is  the  utmost  extent 
of  our  liability;  the  judgment,  so  far  as  interest 
on  ths  penalty  is  concerned,  being  erroneous. 

The  points  raised  by  the  counsel  for  the  de- 
fendant in  error  were  the  following; 

1.  That  the  plaintiff  in  error  upon  the  bond 
fa)  this  suit  is  a  substitute  for  the  New  Jersey 
8te«m  Navigation  Company,  and  that  his  liabil- 
ities an  the  same  as  those  of  the  company 
would  have  been,  had  the  bond  been  executed 
l)j  them, 

S.  That  the  plaintiff  in  error  is,  at  all  events, 
nothing  more  than  a  surety  tor  the  accommo- 
dation of  the  Company. 

3.  That,  in  either  light,  he  cannot  claim  a 
discharge  from  his  liability,  until  the  debt  to 
the  Merchants'  Bank  is  paid;  and  this,  1st,  up- 
on the  principle  illustrated  in  the  eases  1  fiill 
&  Johns.  310,  and  15  Conn.  437.  See,  also, 
Kyner  v.  Kyner,  6  Watts,  222.  That  a  cred- 
itor holding  a  security  for  both  portions  of  his 
debt,  and  a  surety  also  for  one  portion,  may, 
and  the  court  will,  so  apply  the  securities,  as  to 
pay  the  whole  debt.  The  surety  is  not  entitlod 
ID  any  transfer  or  appropriation  of  securities 
for  his  benefit,  until  the  whole  debt  is  paid.  2d. 
Upon  the  rule  of  the  civil  law  to  be  followed 
in  its  analogs  in  our  courts  of  equity,  which 
makes  a  positive  appropriation  of  any  payment 
flrst  to  the  debt  upon  a  judicial  demand,  and 
not  first  to  the  interest  and  damages  allowed 
for  the  detention  of  such  a  debt.  3d.  Because 
such  appropriation  is  the  only  mode  by  wliicli 
the  purpose  of  the  court  in  requiring  an  appeal 
bond,  can  be  accomplished,  and  justice  done 
between  the  parties. 

4.  We  submit  that  interest  on  the  penalty  of 
a  bond  from  the  date  of  the  writs  is  allowed 
against  the  obligor  and  sureties  on  a  bond  in 
the  courts  of  the  United  States,  as  shown  by 
the  decisions  in  1  Paine  and  1  Gallisun,  both 
aoaflrmed  in  the  Supreme  Court,  and  sucli,  also, 
li  the  prevailing  doctrine  in  othiT  courts. 

KS*]  *Mr.  Justice  Cation  delivered  the  opin- 
ion of  the  court: 
At   November    Term,    1843,    in    the    Circuit 


Court  of  Rhode  Island,  the  Merchants'  Bank  of 
Boston  recovered  against  the  New  Jersey  Steam 
Navigation  Company,  by  decree  in  an  admiral- 
ty suit,  the  sum  of  $22,224  and  costs  of  suit. 
PYom  which  decree  the  respondents  appealed 
to  this  court;  and  on  December  14,  1843,  Mosea 
B.  Ives,  the  present  plaintiff  in  error,  I>ecame 
bound  as  surety  for  the  appellants  in  a  penal 
bond  of  $2,500,  with  a  condition  "that  the  said 
Navigation  Company  should  prosecute  their  ap- 
peal with  effect,  and  should  well  and  truly 
pay  all  such  coats  and  damages  as  should  t>e 
adjudged  for  them  to  pay  by  said  Supreme 
Court,  or  by  said  Circuit  Court,  by  reason  of 
said  appeal,  in  case  of  failure.  At  December 
Term,  1S47,  the  appeal  was  heard  before  the 
Supreme  Court,  and  the  decree  affirmed,  with 
costs  and  six  per  cent,  damages.  On  return  of 
the  mandate,  a  judgment  was  entered  in  the 
Circuit  Court  against  the  Navigation  Company,, 
for  the  original  amount;  and  also  for  $0,078.- 
20  damages,  arising  by  reason  of  the  appeal, 
and  for  $929.98,  being  costs  covered  by  the  ap- 
peal bond.  The  entire  sum  for  principal,  dam- 
ages, and  costs,  being  $28,452 .TS.  Execution 
issued  for  the  aggregate  sum,  and  the  steam- 
boat MnssBchusetts  was  sold,  20th  July,  184B, 
for  $25,000,  by  virtue  of  the  writ.  The  vessel 
had  been  attached  when  the  proceeding  was. 
commenced,  and  continued  subject  to  a  lien 
until  sold;  but,  not  bringing  a  sum  equal  to  the 
final  decree,  Ives  was  sued  on  his  appeal  bond, 
and  the  Circuit  Court  gave  judgment  against 
him  for  the  amount  of  the  penalty,  and  also 
for  six  per  cent,  interest  on  the  $2,600,  from 
October  10th,  184S,  being  the  time  when  he  was. 
served  with  the  writ;  the  penalty  and  interest 
amounting  to  $2,605.80,  for  which  judgment 
was  rendered  at  the  June  Term,  1849,  To  bring 
up  this  judgment,  Ives   sued   out   the  present 

First,  it  is  insisted,  and  assigned  for  error,, 
that  the  $25,000.  made  by  a,  sale  of  the  vessel,, 
covered  about  eighty  per  cent,  of  the  omount 
included  in  the  execution,  and  ought  to  have 
been  proportioned  to  every  part  of  the  demand,. 
and  if  thus  applied  to  damages  and  costs,  would 
have  reduced  them  to  about  $1,200,  and  that 
plaintiff  in  error  was  responsible  for  no  more, 

Ives  was  l>ounil  to  pay  such  damages  as  might 
be  awarded  by  the  Supreme  Court,  and  costs; 
and  could  have  been  sued  and  a  judgment  had 
against  him,  had  no  execution  issued.  He  was 
positively  bound  to  the  amount  of  his  bond, 
and  could  not  be  heard  to  allege  an  extinguish- 
ment of  it  in  part,  because  of  a  piiyinent  m.idii 
by  his  principals,  leaving  an  amount  due  equal 
to  the  bond. 

This  is  the  plain  equity  of  the  case.  If  tlie 
appeal  had  not  *lieon  taken,  and  the  ["104 
property  attached  had  been  sold  in  due  time 
after  the  first  decree  tor  $25,000,  no  damages, 
would  have  been  sustained  by  the  plaintifiB  be- 
low, and  as  the  surety  was  instrumental  in  de- 
laying satisfaction,  it  is  equitable  that  he  should 
respond  to  such  damage  as  his  act  occasioned, 
and  which  enlarged  the  amount.  The  second 
grouud  relied  on  to  reverse  is,  that  by  uniform 
practice  costs  are  deducted  from  the  first  pro- 
ceeds collected  on  an  execution  including  them: 
and  that  a  surety  for  coata  w  ive-jt^  V>i\i\«Wwi 
when  an  amount  sviKv'AeiTA  W  cai^t  ^atv*  \-. 
niiide  of  the  principa-V,  ^^., 


SuFBDn  Gousi  or  the  Unrmi  Btato. 


It  to  not  nteetaaxj  at  preaent  to  decide  this 
mntter  of  pr«ctice,  nor  bdbII  we  do  bo,  aa  the 
II  n  Rat  IB  fled  damagea,  excluBive  of  costg,  far  ex- 
i«e<led  the  judgment  rendered  bj  the  Circuit 
Court. 

The  third  and  remaining  question  is  one  of 
general  importance  and  some  diHicultf.  The 
Buret;  waa  bound  In  ft  penal  bond,  and  this 
penalty  the  Circuit  Court  exceeded,  by  allow- 
in?  interest  on  it  from  the  time  of  demand  by 
suit;  and  it  U  insisted  that  in  this  there  was 
error.  The  action  was  debt,  with  an  allegation 
of  damages  suatained  by  its  detention.  The 
parties  came  to  a  hearing  on  an  agreed  case 
whieh  Bet  forth  the  facta,  and  aubmitted  the 
law  arising  on  them  to  the  court;  and,  as  the 
'>Uth  section  of  the  Judiciary  Act  of  1780  only 
;,'ivp3  the  courtH  power  to  aasesH  damages  and  to 
render  judgment  for  bo  much  as  is  due  accord- 
ing to  equity,  in  cases  of  default  or  confession, 
or  on  demurrer,  it  does  not  apply  in  cases  heard 
on  agreed  facts,  or  tried  upon  pleadings  and 
proofs.  This  court  so  held  in  Farrar  &,  Brown 
T.  The  United  States,  6  Pet.  385,  and  Which 
construction  we  follow.  In  the  same  cause  it 
was  adjudged  that,  in  an  action  of  debt  against 
the  sureties  of  a  surveyor  who  had  received 
moneys  of  the  United  States  to  disburse,  and 
given  bond  with  sureties  to  account  for  them, 
llie  practice  was  to  render  judgment  in  debt  for 
the  ptnalty,  to  be  discharged  by  the  amount 
actua.Ily  due,  and  that  this  amount  could  not 
exceed  the  penalty. 

In  cases  where  unascertained  damages  are 
claimed,  about  which  there  is  a  contest,  tbe 
foregoing  is  the  proper  rule:  although  it  was 
4leparted  from  in  the  case  of  McGill  v.  The  Bank 
of  th»  United  States,  12  Wheat.  614,  where 
payments  had  been  made  by  tbe  sureties  after  a 
defalcation,  and  un  account  was  taken  between 
the  parties,  and  interest  calculated  on  both 
sides  and  a  balance  struck,  which,  when  added 
to  previous  paymcnta,  exceeded  the  penalty 
of  the  bond.  But  these  cases  widely  dilTer  from 
the  present.  Here  the  surety  was  bound  to 
pay  damages  that  might  be  adjudged  against 
his  principal  in  the  Supreme  Court.  They 
were  eatahlishcd  and  settled  at  $0,078.26;  and 
tliia  judgnLent  bore  six  per  cent,  interest 
lAK*]  from  'its  date.  It  was  conclusive  as 
against  the  principal;  and  equally  conclusive 
of  the  fact  that  tlii;  surety  was  bound  to  pay  it 
to  the  extent  of  42,500.  Then  this  amoimt  was 
due  by  the  bond,  which  could  have  boen  at 
once  enforced  by  suit;  and  if  the  Supreme 
(.'oiirt  had  been  vested  with  power  to  render 
jii(i;!Oient  against  the  surety  on  the  appeal 
liDud,  us  is  the  case  in  some  of  the  states,  no 
ri'a-^on  would  seem  to  exist  why  the  bond 
should  not  bear  interest  from  tbe  date  of  judg- 
ment in  the  Supreme  Court  against  the  surety, 
as  well  aa  against  the  principal.  But  as  Ives 
only  guaranteed  the  payment  of  damages,  and 
it  uas  a  duty  imposed  on  the  principal  to  pay 
tlie  entire  judgment,  the  moderate  rule  has  been 
applied  of  requiring  interest  from  the  time  that 
dr  mand  of  payment  was  made  by  auit;  a  rule 
now  so  generally  established  in  similar  cases, 
by  state  courts  of  high  authority,  that  this 
tiiurt  could  not  violate  it  without  manifest  in- 
((r.^iiiety. 

Of  course  we  are  dealing  with  an  appeal 
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bond,  and  do  not  Intend  to  ga  beyond  the  caw 

It  is,  therefore,  ordered,  that  the  judgment 
rendered  by  the  Circuit  Court  be  affirmed. 
Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
tbe  United  States  for  the  Dietrict  of  Bhode  Is- 
land, and  waa  argued  by  counsel;  on  conaidera- 
tion  whereof,  it  is  now  bere  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  tha 
same  is  hereby  affirmed,  with  coats  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 


THE  GRAND  GULP  RAIIJIOAD  AND  BANK- 
mc  COMPANY,  and  Alfred  IngnOuun  and 
George  Read,  Assigneea  of  aaid  Companj,  In- 
tervenors,  PlaintiOB  in  Error, 

JOHN  R.  MAKSHAUl 


neceSHHrx  that  tbe 

SolDt.  glvlnff  Jurlidlc- 
and  decided  la  Uw 

apoQ    this    aubjACt   !•■ 


eceding    decliloi 


Uence,  where  It  appear*  from  the  record  tbtl 
tbe  decision  al  tbe  Slate  Court  turned  upon  tha 
canslructlon  and  not  tbe  tbIIcIIIv  oI  a  atale  law. 
and  that  tbe  question  of  Its  validity  was  not  raised. 
tlila  coai't  has  no  Jurl^^clktlon. 

Tins  case  was  brought  up  from  the  Supreme 
Court  of  the  'State  of  Louisiana,  [*1AC 
by  a  writ  of  error  issued  under  the  2Bth  section 
of  the  Judiciary  Act. 

The  facts  are  set  forth  in  the  opinion  of  the 
court,  to  which  the  reader  is  referred. 

It  was  argued  by  Mr.  Strawbiidge  for  the 
piaintifts  in  error. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Conrt 
of  the  State  of  Louisiana. 

The  Grand  Gulf  Railroad  and  Banking  Com- 
panv  was  chartered  by  the  State  of  Uississipld 
in  the  year  833.  In  1840  an  Act  was  passed 
by  the  Legislature  of  that  State  declaring  that 
it  should  not  be  lawful  for  any  bank  in  Missis- 
sippi to  transfer  by  indorsement  or  otherwisa 
any  note,  bill  receivable,  or  other  debt.  And 
in  1842,  after  the  passage  of  tbia  Act,  the  bank 
having  become  insolvent  and  its  notes  greatly 
depreciated,  assigned  and  transferred  all  of  its 
notes,  hills  rcciivable,  and  other  anacts  of  any 
value  to  John  Lindsey  and  Alfred  Ingraham, 
in  trust  for  the  payment  of  its  debts,  in  the 
order  apecified  in  the  deed. 

Some  of  the  debtors  of  the  bank,  whose  notes 
and  mortgages  wer«  included  in  this  transfer 
resided  in  the  State  of  Louiaiana.  And  in  IMt 
John  R.  Marshall,  the  defendant  in  error,  being 
the  bolder  of  the  notes  of  the  tnuik  payabla 
to  bearer  to  tbe  amount  of  95,400,  ootained 
Howard  !»■ 
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ui  attachment  trom  one  of  the  district  coiirti 
of  Louisiana  againat  the  property  and  credit* 
of  the  bank,  and  laid  it  in  the  bands  of  these 
debtors  as  garnishees.  The  bank  appeared  and 
answered,  and  averred  that  the  debts  and  prop- 
ertj  in  question  had  been  transferred  to  the 
trusti>ps  above  named  previous  to  the  attach- 
ment; and  the  trustees  intervened  and  claimed 
the  debts  and  property  as  belonging  to  them 
by  virtue  of  the  assignment  of  the  bank. 

The  defendant  in  error  replied  that  the  as- 
signment was  null  and  void  by  the  laws  of  Mis- 
■iMippi  and  the  laws  of  Louisiana,  and  that  it 
was  without  consideration  and  in  fraud  of  the 
creditors. 

Testimony  was  taken  on  both  sides  to  show 
the  object  of  the  assignment,  and  the  circum- 
ati^ieeB  under  which  It  was  made,  and  several 
qneations  of  law  were  raised  in  the  District 
Court  upon  the  admissibility  of  testimony  and 
upon  the  manner  in  which  the  deed  to  the 
tnuteea  had  been  executed.  But  it  is  unneces- 
•ary  to  state  either  the  testimony  or  the 
questions  raised  at  the  trial,  because  neither 
the  proofs  nor  the  points  made  can  have  any 
bearing  upon  the  question  upon  which  the  case 
must  be  decided  in  this  court. 
18  7»]  "The  District  Court  gave  judgment  in 
favor  of  the  defendant  in  error,  from  which 
the  bank  and  trustees  appealed  to  the  Supreme 
Court  of  the  State,  where  the  judgment  of  the 
District  Court  was  afTirmed.  And  this  writ  of 
eiTOr  is  brought  under  the  25tli  section  of  the 
Act  of  1789,  to  revise  that  judginont. 

The  plaintilTs  in  error  claim  jurisdiction  for 
thit  court  upon  the  ground  that  the  assignment 
by  the  bank  to  the  trustees  was  adjudged  to 
be  void  by  the  State  court  under  the  Act  of 
the  State  of  Mississippi  of  1840,  hereinbefore 
mentioned;  and  that  this  Act  is  a  violation  of 
the  charter  granted  to  the  bank  and  impairs 
the  obligation  of  the  contract  whic^h  the  cliitrter 
created  between  tbe  State  and  the  corporation. 

U  the  record  brought  that  question  before 
US,  undoubtedly  we  should  have  jurisdiction, 
and  the  judgment  of  the  State  Court  could  not 
be  maintained.  For  it  is  the  same  question 
which  this  court  decided  in  the  case  of  The 
Planters'  Bank  of  Mississippi  v.  Sharp,  S  How. 
301,  and  in  Baldwin  et  al.  v.  Payne  et  al.  0 
How.  332. 

But  in  order  to  give  this  court  jurisdiction 
the  record  must  show  that  the  point  was 
brought  to  the  attention  of  the  State  Court 
and  decided  by  it.  It  is  not  suOicient  that  the 
point  was  in  the  case,  and  might  have  been 
raised  and  decided.  It  must  appear  that  the 
validity  of  the  state  law  waa  drawn  in  question 
and  the  judgment  founded  upon  its  validity. 
This  ii  evidently  the  meaning  of  the  2.^ith  sec- 
tion of  the  Act  of  1789,  which  gives  the  writ 
of  error.  And  the  reason  is  obvious.  The 
party  is  authorized  to  bring  his  case  before  this 
court,  because  a  State  Court  has  refused  to  him 
a  light  to  which  he  is  entitled  under  the  Con- 
stitution or  laws  of  the  United  States.  But  if 
he  omits  to  claim  it  in  the  State  court  there  is 
no  reason  for  permitting  him  to  harass  the  ad- 
verM  party  by  a  writ  of  error  to  thi.f  court, 
when,  for  anything  that  appears  in  the  record, 
the  judgment  of  the  State  Court  might  have 
been  in  his  favor  if  its  attention  had  been 
drawm  to  the  question.  The  rule  upon  this 
IS  Ii.  ed. 


subject  is  distinctly  stated  In  the  case  of  Ann- 
strong  et  al.  V.  The  Treasurer  of  Athens 
County,  18  Pet.  285,  where  the  court  said,  that 
when  the  proceeding  is  under  the  law  of  Louisi- 
ana  it  must  be  shown  that  the  point  arose  and 
was  decided,  either  by  the  statement  of  facts, 
and  the  decision  as  usually  set  out  in  such 
cases  by  the  court,  or  it  must  be  entered  on 
the  record  of  the  proceedings  in  the  appellate 
court  (in  cases  where  the  record  shows  that 
such  a  point  may  have  arisen  and  been  de- 
cided), that  it  was  in  fact  raised  and  decided. 
In  suits  at  common  law  the  question  is  usual- 
ly presented  by  the  pleadings  or  by  an  excep- 
tion to  the  opinion  of  the  court. 

In  the  case  before  us  the  proceedings  were 
under  the  Louisiana  'law.  And  the  [*1V8 
opinion  of  the  court,  according  to  the  practice 
in  that  State,  is  entered  on  the  record,  and  sets 
forth  the  principles  of  law  upon  which  the  de- 
cision was  made.  And  it  appears  that  the  de- 
cision turned  upon  the  construction  (not  the 
validity]  of  the  Act  of  Mississippi  of  1840; 
and  upon  a  question  of  merely  local  law,  con- 
cerning the  right  by  prescription  claimed  by 
the  trustees. 

Nothing. is  said  in  relation  to  the  constitu- 
tionality or  validity  of  this  Act  of  Mississippi, 
and  the  opinion  of  the  court  clearly  shows  that 
no  such  question  was  raised  or  decided. 

This   writ   of   error   must   therefore  be   dis- 
missed for  want  of  jurisdictfm. 
Order. 


Court  of  the  State  of  Louisiana,  and  ' 
argued  by  counsel ;  on  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this 
court,  that  this  cause  be,  and  the  same  is  here- 
by dismissed  for  the  want  of  jurisdiction. 


MARY  JiEIN,  and  Richard  Bein,  her  Husband; 
G.  S.  Hawkins,  and  James  M'Masten,  Plain- 
tiffs in  Error, 

UABY  heath: 

On  Injunction  Bond  in  Louisiana — proper  con- 
ditions— U.  S.  Courts  of  Equity  do  not  fol- 
low state  practice. 

The   proper  condition  of  an   InJUDCtlon  Bond   Is 


Where  a  boni)  whb  given  In  order  to  obtain  an 
Injunction  Id  susnend  procredlnm.  under  an  order 
ot  eel  111  re  am]  sale,  and  the  condition  was  thst  thf 
principal  and  smellea  "would  pay  to  the  plnlDtill. 
In  tbe  cn^  ot  seizure  and  sale,  all  such  damages 
na  be  mav  recover  ncalust  us.  In  case  It  nhoiild  be 
drcldFd  that  the  ea\d  Injunction  was  wrangfullr 
nLioined."  thla  bond  vna  Irreeiilar. 

......__.    .     ..      ...     ,_..,..___     — actlce.     bj 


.   the   t 


iilty    I 


Unltrd  Stales  Is  reRiilated  by 
and  the  rules  of  this  c  -'  -■ 
Ity  ot  an  Ac 
is.  that,  wbe 
In  Ibr  IllKh 
be  followed. 
ACGordlog 


□(  this  court  made  under  tbe  author- 
i_  not  otherwise  directed,  tbe  practice 
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nut,  wben  K  dluolva*  mn  Injunction,  si**  Jodf- 
iiient,  at  the  sanie  time,  ■■■tDBt  tba  obllsora.  It 
merelj  orders  the  dluolutlon,  iHTinK  the  obllsn 
lo  proceed  kt  law  kuliiBt  the  luretlea,  U  lie  lus- 
talDi  dBiDBSc  from  the  delar  occuloncd  b;  the  la- 
JancUoD. 

THIS  case  was  brought  up  by  writ  of  «rror 
from  the  Circuit  Court  of  the  United  Statea, 
for  the  Euitem  District  of  Louisiana. 

It  was  an  action  brought  by  the  defendant  in 
error  upon  an  injunction  bond,  and  was  a 
lonsequence  of  the  case  of  Bein  et  al.  t.  Heath, 
reported  in  6  Howard,  22S. 
IflS*]  *A  brief  recital  of  the  dreumstances 
iiiaj  be  neceBsary. 

In  May,  163S,  Mary  Heath  lent  some  monej' 
to  Mary  Bein,  the  wife  of  Richard  Bein,  and 
took  a.  mortgage  upon  the  separate  property  of 
the  wife  to  secure  the  payment  of  two  notea, 
one  for  $10,711.71,  and  the  other  for  $535.50. 

In  1840,  Richard  Bein  applied  for  the  benefit 
of  the  insolvent  law,  notwithstanding  which 
the  interest  upon  the  loan  continued  to  be  paid 
10  Mary  Heath,  until  1S42. 

The  interest  then  becoming  in  arrear,  Mary 
Heath  applied  for,  and  obtained,  a  writ  of 
seizure  and  sale  of  th«  mortgaged  property  in 
May,  1843. 

Bein  and  wife  then  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  to  set  aside  the  mort- 
gage, upon  the  ground  that  it  was  not  executed 
conformably  tolaw,  and  praying  for  an  injunc- 
tion to  suspend  proceedings,  under  the  order 
of  seizure  and  sale.  On  the  28th  June,  1S43, 
the  court  passed  the  order  directing  the  injunc- 
tion to  issue  as  prayed,  upon  the  complainants 
giving  a  bond  with  certain  sureties  named  in 
the  order,  to  answer  alt  damages  which  the 
defendant  in  that  suit  might  sustain  in  conae- 
i|uence  of  said  injunction  being  granted,  should 
I  he  enme  be  thereafter  dissolved. 

On  the  21st  of  June,  1843.  a  bond  was  ex- 
i-iuted  in  the  penalty  of  $3,000,  signed  by  Mary 
Rein,  G.  8.  Hawkins,  and  James  McMasl-'is; 
but  instead  of  the  condition  being  in  the  man- 
ner prescribed  by  the  court,  it  was  as  follows; 

"Now,  the  condition  of  the  above  obligation 
is,  that  we,  the  above-bound  Mary  Bein,  Gil- 
bert 8.  Hawkins,  and  James  McMasters,  sure- 
ties, will  well  and  truly  pay  to  the  said  Mary 
Heath,  the  defendant  in  said  injunction  and 
plaintiff  in  said  case  of  the  seizure  and  sale,  all 
such  damages  as  she  may  recover  against  us,  in 
case  it  should  be  decided  that  the  said  injunc- 
tion was  wrongfully  obtained. 
(Signed)  "M.  Bein, 

"G.  S.  Hawkins, 
"James   McMasters," 

Upon  the  trial  of  the  cause  in  the  Circuit 
Court,  that  court  decided  that  the  mortgage 
was  well  executed,  and  dissolved  tl>e  injunc- 
tion. Bein  and  wife  appealed  to  this  court, 
ft  came  up  for  hearing  at  January  Terra,  1848, 
and  is  reported  in  S  How.  228.  This  court 
having  affirmed  the  judgment  of  the  Circuit 
Court,  (be  order  of  seizure  and  sale  became  re- 
leased from  the  injunction,  and  was  executed 
bv  the  marshal.  The  mortgaged  property  was 
sold  for  only  $7,000. 

In  December,  1848,  Mary  Heath  brought  a 
I7»*]  suit,  by  way  of  "petition,  upon  the  in- 
juncfion  bond,  alleging  that  she  was  greatly 
damaged  by  the  wiongful  \b6u«jm«  ol  sa\4  in- 
940 


junction;  that  she  enconntend  long  delays  in 
obtaining  any  portion  of  the  sum  due  to  ber: 
that  she  incurred  many  and  heavy  expenses  in 
consequence  of  the  said  injunction,  and  was 
subjected  to  great  vexation  and  trouble. 

That  she  is  entitled  by  law  to  damages,  at 
the  rate  of  ten  per  cent,  per  annum  upon  the 
amount  enjoined;  that  she  baa  paid  various 
large  sums  to  lawyers  for  their  professional 
services  in  defending  said  injunction,  and  in 
getting  the  same  dissolved,  viz.:  to  Uestn. 
EUmore  &.  King,  attorneys  at  law,  seven  hun- 
dred dollars;  to  John  R.  Giymes,  attorney  at 
law,  five  hundred  dollars;  to  J.  W.  Smith,  live 
hundred  dollars;  and  to  attorneys  and  counsel- 
ors in  Washington  to  attend  the  ailment  of 
the  case  in  the  Supreme  Court — to  Walter 
Jones,  attorney  at  law,  two  hundred  uid  fifty 

dollars,  and  to Bradley,  Esq.,  attorney  at 

law,  two  hundred  and  fifty  dollajv. 

That  the  trouble  and  labor  of  the  petitioner 
was  an  injury  to  her  of  at  least  one  thousand 
dollaro. 

That  the  damages  thus  caused  to  the  de- 
fendant, as  above  alleged,  amount  to  abont 
eif;ht  thousand  six  hundred  dullars,  which  the 
said  Mary  Bein  and  the  said  Gilbert  S.  Hawk- 
ins are  bound  in  solido  to  pay  to  the  petitioner, 
by  virtue  of  the  foregoing  allegations,  and  tha 
bend  signed  by  them  to  the  extent  of  three 
thousand  dollars.  As  the  damages  greatly  ex- 
ceed the  amount  of  the  bond,  the  petitioner  i* 
entitled  to  judgment  against  the  defendant  for 
the  whole  penal  sum  of  the  said  bond,  via.:  fw 
three  thousand  dollars,  with  interest  from  thr 
date  of  judicial  demand. 

To    this    petition     the    general     Issue    was 

S leaded,  and  in  May,  1849,  the  cause  came  oo 
>r  trial  before  the  court,  a  jury  being  waived 
by  agreement. 

Two  bills  of  exceptions  were  taken  to  ml- 
ings  of  t'lie  court  in  admitting  certain  evidence. 
us  follons: 


Be  it  known,  that  on  the  trial  of  the  abov* 
suit,  the  counsel  for  the  ptaintifT,  to  maintain 
the  alli'^'ntions  of  his  petition,  offered  to  prove 
by  witnesses  tlie  amount  of  fees  paid  by  the 
plaintiff  to  Ellmore  &  King,  J.  E.  Grymes,  tai 
J.  W.  Smith.  Esqrs.,  her  attorneys  in  the  court 
below,  in  the  suit  in  chancery  of  Bein  and 
wife  against  said  Heath,  and  in  the  proceed- 
ings had  in  the  seizure  and  sale  obtained  by 
said  Heath,  against  said  Bein.  which  said 
seizure  and  sale  were  enjoined  in  said  suit  in 
chancery,  to  the  introduction  of  which  the  de 
fendants,  by  their  counsel,  objected,  on  the 
ground  that  the  employment  of  said  counsel 
by  'said  plaintiff  occurred  before  the  [*I11 
issuing  of  the  injunction,  and  executing  and 
filing  of  the  injunction  bond  in  the  suit,  and  br- 
fore  the  said  defendants  had  incurred  any  obli- 
gation to  pay  any  damages,  interest,  or  eoats 

And  at  the  same  time  and  place  the  said 
plaintiff,  to  maintain  the  allegations  in  btf 
saiii  petition,  offered  to  prove  by  on  attorney 
at  law  the  supposed  value  of  the  legal  services 
ri-mlered  by  the  counsel  for  the  plaintiff,  in  the 
snid  ihiiiir'ery  suit  in  the  .Supreme  Court  of  the 
Uvi\i.i:d  States;  to  the  introduction  of  whitb 
Howard  It 
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be  offered  of  ^  quantum  meruit,  under  the  is-  Judgment  rendered  14th  May,  184S. 

sue  formed  between  the  partieB  aforesaid,  the  Signed  16th  June,  184S. 

plaintiff   in   her   petition    having    pleaded    the  Thco.  H.  McCaleb,  [Se.ll.] 

payment  to  said  counsel  of  a  speciBo  sum  of  U.  S.  Judge. 

monej-ttB  their  fees.     But  the  court  being  of  On  the   lOth  of  June,  the  court  passed  the 

the  opinion  that  all  of  said  evidence  was  ad-  foltowing  order: 

missible,   received   the  same.     Whereupon   the  On   motion   of— Eggleston,   Esq.,   of  counsel 

counsel    for   the    defendant    excepted    to   both  for  defendants,  and  on  his  representing  to  the 

rulings  of  the  court  as  contrary  to  law,  and  court  that  the  said  defendants  felt  aggrieved 

prays  that  the  hill  of  eiceptions  may  be  signed  at  the  judgment  herein  rendered  on  the   15th 

and   sealed,   and   made   a   part   of   the   record,  instant,  and  that  they  desire  to  have  a  writ  of 

which  is  accordingly  done.  error,  that  the  proceedings  may  be  reviewed  in 

Thoo.  H.  McCaleb,   [seal,]  »  higher  court,  it  is    ordered    that  a  writ  of 

U.  8.  Judge.  error  be,  and  the  same   ia   hereby  allowed   to 

Circuit   Court   of   the   United   States,   for   the  the   said   defendants,   returnable    to   the    next 

Fifth  Circuit  and  District  of  Louisiana.  t*""™    <>'    tne    Supreme    Court   of   the    United 

Be  it  known,  that  on  the  trial  of  this  suit  f}"^^^-   ™  ^^"'^   furnishing  bond   with   S,   W. 

the  plaintiff,  by  her  counsel, .  to  P^'^^?'   ,^"  ?"'T'y'^'",  ^^".P^""^   «"'? .  "^   f^"-' 

uiaiutain  th^  allegations  of  her  petition,  offered  "jousand   six   hundred   dollars,   conditioned  as 

to  prove  that  a  large  portion  of  the  rent  of  the  ,-1:     Ic?        -l     ,             *v                              , 

mortgaged  premiseff^r  the  sale  of  which  she  ,u^P°°  t^'"  '"'  "^  '^'^''  *!•<  «««  ■*■"«  "P  ^ 

^^ilr tl'^^°wS^„"Z;.^r    *«'wr*;i;'  "  was  aVgued  by  Mr.  Coxe  for  the  plaintiff, 

fl^t '.«  ih™  ^-  n??J^i««  L^  K™  tL«H  in  "™^-  «"d  Mr.  Bradley  tor  the  defeWant. 

tenant  to  whom  tne  premises  had  been  leased        ■,-      -' , ,,        .   -_i.~     ._     i. 

Wore  li.   luuiag   of  tb.   injunolioo  to   ,1.7  ,^;  ,f  "?■   '"  .'J'  Pl""'i»'   b.  .nor,  ludo 

. »  ..        !  . .  _.       1 ii.  .            _    1       t  !■  Lnder  the  law  of  Louisiana,  no  action  or 

denoe   the  _  defendants,    by    their   counsel,   ob-  ...      .„  ,.     „^„„  -  „  ;„;„„,..:'  ^„„,   ,.,-. 


Wus,  the  court  haS\S^in^%J.rMars;"a1  'r.'^'^l^Z'  t   «^'"S,  ^*"'   ^T'^"^' 

_.   ..     n_-i  J    o.  I       .^  ■         1         11-1  Act  Of  26th  March,  sec.  3.  pace   IM,  dc 

of   the   United   Statea   the   receiver   to   collect  ,.1  .^     ^  ,  ,    ',  .   -„„  ,r„*'  ..      '  „  ,„ 

•aid  rent,  and  to  hold  tie  ean,.  anbjait  to  the  S";"",";*  ,',";'  »'  '^1™<*'»".  ">"  •"'•'? 

Inal  iudinent  of  the  court;  and  thlt  the  lo.e  'Sf  !>°°4  ''•'.'  '•  o;n'«-«4  a.  a  party  pl. 

of  a.!d  fent  conalitofd  no>rt  of  the  dam-  5  IZ.h    .k.   J-f.!  '  iJ  (if  ..»; '3. 

.t,^  hy  the  iaeuing  '^X"}'.'!:^'.  .=:"!',.  ».S*.  J'"  J""? 


Inal  iudinent  of  the  court;  and  thlt  the  lo.a  'Sf  !>°°4  ''•'.'  '•  o;n'«-'«4  a.  a  party  pl.m- 

i       fj       _4       4.-.  .j_'_.     1,1      j_  tiff  in  the  suit;  and,  in  case  the  injunction  is 

of  aaid  rent  constituted  no^rt  of  the  dam-  ^^^^„^^^.    ^^e   iourt,  in   the    same    judgment, 

Ti   BuaUined  by  the  plaintiff  by  the  issuing  ".■,,,'  :"^„„„  ^i.);  „Li  tin-  =   ^  o.,™._   f„!„tiJ 

the  iniunction.  for  Which  the  defendants  art  "''^,"  condemn  the  plaintiff  and  surety   jointly 


of  the  injunction,  for  which  the  defendants  ai 


md  severally,  to  pay  the  defendant  int 


legally  liable  on  the  injunction  bond  sued  on  ,.„  _^,„  „,■■,'        '    -„.  ,,.„    „,        «  .,-,i  „  . 

1, ",  A. 1  1.  ■ I  i.v      _■  ■  _  .V  ■      -J  the  rate  of  ten  per  centum,  etc.    McMuien  » 

but  the  court  being  of  the  opinion  that  eaid  ..■,.„„„    ,„  ».    c»n    kio    kio     Tv.i.  o(ni.,i.,a  .1 

:j „  ..    ,j„ji.ii„      5;   _j     .1..    .   _,  (iiUBon,  10  La,  Ken.  518,  61».      Inis  statute  al- 

evideuce    was    aamissible.    received    the    same.  •     s  -  a      j.i  n 

-n     4.V       j_!^    •         (      I,'  I,       -J        'J  iC  wava    received    a    rigorous    construction.      De 

To  the  admission  of  which  said  evidence  the.  r-"j-_Ti     j  onun,      .in.         41. 

.,1  *      i»   >.   v^  ti.  :.    »     ..1    .     .  f        J     _  .,  LiKardi   V,  Hardawttj,  8  Rob.  21.     Where  the 
uaieudants.  bv  their  counsel,  excent,  ana  prav  •  •     ,  .      ..i.     ^.'   ,     l  a.       . 

n.-.  ti,i.  tk.iivin  «<.*~a„(i™o  ™.;,.  1.    ,iZ^,.A  sum  enjoined  carries  the  highest  conventional 

cluit  this  their  oiH  of  exceptions  may  oe  signed,  .   .        a.   <     .,_      .   ^        a.      -,,       a  1.      ■,         ,    _ 

„     ,,.        J  „  J  _.  „(  .i.  J      L-  V  ■  interest,  further  interest  will  not  be  al  owed  on 

«aW.  and  '"'"1«  V^P-^  of  the  record,  wh  cL  is        dissolution.     See,  also.  McCarty  v.  McCarty. 

done.  Theo.    H.    McCaleb     [seal]  ^g   ^    2q„.    j,^^,^;   ,    Hernken,' 3  Rob.   125; 

u.  a.  JUQge.  g^^jj^  ^   -Q^^^  ^j  Louisiana,  6  La.  Ann.  Rep.; 

«72-]     'On  the  14th  of  May,  1849,  the  court  Maxwell  ».  Mallard,  lb.  702. 
pronounced  its  judgment,  and  after  sundry  pro-        2.  In  an  action  on  a  penal  bond,  and  espe- 

■ceedings  wbicb  it  is  not  necessary  to  state,  on  cially  against  sureties,  no  damages  can  be  re- 

the    16th   of   June,   1840,    the    judgment    was  covered,  except  such  are  proved  to  have  result- 

^gned  08  follows:  ed  from  a  breach  of  the  condition;   and  such 

Judinnent.  breach  must  be  distinctly  averred  in  the  plcad- 

Mary  Heath  "l  '"eje^^  condition  of  the  bond  in  this  case  is,  to 

'■  fNo.   1751.  psy  M.  H.  all  such  damages  as  she  may  recover 

Xgmrj  and  EichMd  Bern  et  bLJ  against  us,  in  case  it  should  be  decided  that 

The  parties  herein  having  waived  the   jury  the  said   injunction   was   wrongfully   obtained, 

^nd  iubmitted  this  case  to  the  court,  after  ar-  No  breach  of  this  condition  is  alleged  or  proved. 

content  on  the  evidence,  and  the  court  being  It  obviously   was   framed  with  a  view  to  the 

^wtiafled   from  the   evidence  that  the   plaintiff  Txiuisiana  statute.     The  domagts    must    have 

liad  suffered  damages  from  the  injunction  ob-  been  ascertained  in  the  suit  in  which  the  in- 

tkined  by  Mary  Bein  and  her  husband,  to   a  junction  was  obtained;  and  then  the  payment 

rater  extent  than  the  amount  of  the  penalty  of  such  damageB  as  shall  have  been  awarded 

the  bond  sued  on  and  that  the  plaintiff  is  may  be  recoveied  on  failure  to  pay  them.    The 

entitled  to  recover  in  this  suit  to  the  extent  of  fees  paid  to  llic  Louisiana  counsel  were  allowed 

the   penalty   of  the  bond  against  the  defend-  to  be  proved,  although,  as  the  first  exeepiion 

.^LntB  in  solido:  shows,  they   were  paid  to  them  as  attorneys. 

It  is  hereby  ordered,  adjudged  and  decreed  not  onlp'  in  the  suit  in  chancery  in  which  the 

th»t  the  plaintiff  have  jud^ont  against  Mary  injunction    was    obtained    and    the    injimclifui 

Sein  and  Gilbert  8.  Hawkins,  and  .Tames  Mc-  bond  given,  but  also  in  the  procccdin^is  had  in 

3bater»,  in  solido,  for  the  sum  of  throe  thou-  reference  to  the  seizure  and  sale.     These  pro- 

wmd   dollars,  with   interest  from  the  second  ccedings  were  anterior  to  and  independent  of 
IS  L.  ed.  «4tV 
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the  injunction,  and  the  feea  paid  !n  them  can- 
not, under  anj|  proper  pleading  upon  any  form 
of  an  injunction  bond,  constitute  an  item  of 
damage  to  be  recovered  In  an  action  upon  inch 

The  item  for  fees  paid  to  the  counsel  in  the 
Supreme  Court  was  inadtDiasible  upon  two 
grounds.  Ut.  The  plaintilT,  in  her  petition, 
alleges  that  the  injunction  was  diasolTed  b; 
the  decree  of  the  Circuit  Court.  The  injunc- 
tion was,  in  fact,  dissolved  Julj  27,  1844.  At 
that  day,  the  responsibility  of  the  obligors  was 
.  fixed;  for  the  damages  sustained  up  to  that 
time  from  the  injunction  they  were  answerable, 
but  for  none  accruing  subsequently,  in  the 
further  progreBS  of  the  cause.  2d.  The  petition 
avers  that  the  sum  of  two  hundred  and  fifty 
dollars  was  paid  to  each  of  the  Washington 
counsel;  the  exception  allows  that  plaintiS  of- 
fered to  prove,  by  an  attorney  at  law,  the  sup- 
174*]  posed  value  *of  the  legal  services  ren- 
dered by  the  counsel  in  the  Supreme  Court. 
This  wae  objected  to,  but  the  objection 
overruled.  We  submit  that  this  wns  e: 
It  is  in  express  contradiction  of  the  decisions 
in  Louisiana.  In  Brashiers  r.  Wilkins,  9  Rob. 
67,  it  was  ruled  that  one  who  has  obtained  a 
dissolution  of  the  injunction  cannot  recover  for 
attorney's  fees  as  special  damages,  where  the 
evidence  does  not  show  that  any  was  actually 
paid,  but  only  th«  value  of  the  services.  Rhodes 
V.  SkolSeld,  10  Rob.  133.  No  counsel  fees  al- 
lowed as  special  damages  where  none  proved 
to  have  been  paid. 

3.  The  non-payment  of  the  rents  by  the  ten 
ant  of  the  mortgaged  premises  constitutes  nc 
breach  of  the  condition  of  the  injunction  bond, 
for  which  the  obligors  are  responsible.  These 
parties  never  tiecame  sureties  for  the  tenant; 
they  never  understood  that  he  should  pay  any- 
thing to  the  plaintilT.  The  petition  in  this 
case  charges  no  such  obligation,  and  avers  no 
hreacb  of  it.    The  charge  has  no  foundation  in 

The  eiception,  however,  sets  forth  as  a  spe- 
cific ground  of  exception  that  the  court  had 
appointed  the  marshal  to  be  the  receiver  to 
collect  these  rents,  and  to  hold  the  same  sub- 
ject to  the  final  judgment  of  the  court.  To  en- 
force this  item  of  claim  against  these  parties 
would  be  to  make  them,  by  a  most  strained 
construction  of  their  bond,  sureties  for  the 
tenant  that  he  would  pov  his  rent,  and  then 
sureties  for  tlic  marahal  Umt  he  should  faith- 
fully discharge  his  trust. 

Upon  each  and  everv  of  these  grounds,  it  is 
Riibmittod  that  the  juiigiiient  of  tile  Circuit 
L'ljiirt  should  be  reversed. 

Air.  Bradley,  for  the  defendant  in  error, 
.■iinlended: 

That,  by  the  laws  of  Louisiana,  the  party 
snins  "Wt  an  injunction  shall  be  answi-rable  for 
iill  such  dsmn^ea  as  may  liave  been  sustained 
I'.v  the  defendant,  in  case  it  sliould  bo  decided 
I  hilt  the  injunction  had  been  wrongfully  ob- 
tained.    Co.  I'rae.  art.  304. 

V.v  the  .Act  of  25th  March,  1831,  Greiner's 
Ui^'.  art.  1G02,  it  is  further  provided  that,  on 
ilic  trial  of  an  injunction,  the  surety  on  the 
linnil  shall  be  condemned  with  the  principal  in 
III.'  =nnie  judfjmcnf,  in  case  the  injunction  shall 
lie  di.saolved,  to  p:iy  interest  at  the  rate  of 
ttii  pt'r  cent,  per  anmim  on  the  anmiint  of  the 
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judgment,  and  not  more  than  twenty  per  cent 
damages,  unless  damages  to  a  greater  amount 
be  proved. 

After  an  injunction  iaiuea  against  an  order 
of  seizure  and  sale,  no  proceedings  can  take 
place  under  the  latter  process  until  the  injunc- 
tion is  finally  disposed  of.  And,  if  the  plaintiff 
be  nonsuited,  he  may  take  a  suspensive  appeal 
therefrom,  on  giving  his  bond  for  a  sum  ex- 
ceeding one  half  the  amount  of  the  *judg-  [*IT& 
ment  against  him.  And  in  case  the  plaintiff,  is 
the  order  of  seizure,  attempt  to  sell  under  it, 
he  may  be  restrained  by  a  writ  of  probibition 
from  the  Supreme  Court,  until  the  injunction 
suit  be  finally  disposed  of  in  that  tribunal. 
State  T.  Judge  Buchanan,  19  La.  171.  A  sus- 
pensive appeal  ia  defined  in  arta.  STS,  BTS,  I^ 
Co.  Prac. 

In  this  case,  the  proceeding  was  to  suhject 
real  estate  to  sale,  and  the  bond  was  taken  in 
time,  within  ten  days   after  the  execution  of 
the  judgment,  in  a  sum  directed  by  the  judge,   ' 
under  article  67 S. 

The  injunction  was  not  finally  disposed  of 
by  this  court  until  January  Term,  184B,  and  no 
action  could  be  maintained  on  the  bond  until 
after  that  dissolution. 

The  remedy  may  be  hy  action  on  the  bond, 
and  it  is  suIUcient  to  allege  the  order  of  seizure 
and  sale,  the  interruption  of  its  execution  by 
the  injunction;  its  dissolution,  the  damages 
sustained  thereby  by  the  plaintifl',  and  the 
failure  of  the  principal  and  his  surety  to  com- 
ply with  their  engagement.  Penniman  v- 
Richardson,  3  La.  103;  Floranee  v.  Mixon,  lb. 
201 ;  and  see  2  Rob.  ISO,  lb,  213. 

The  damages  claimed  are  for  long  delays  in 
obtsining  any  portion  of  the  sum  due  to  her; 
many  and  heavy  expenses  in  consequence  of 
the  injunction,  and  great  vexation  and  troi^le. 

She  shows  that  the  property  mortgaged  sold 
for  the  sura  of  seven  thousand  dollars  only, 
leaving  a  large  amount  still  due;  and  thatshe 
paid  large  sums  to  attorneys  and  counsel  for 
professional  services  in  defending  the  said  in- 
junction suit. 

By  law,  in  the  discretion  of  the  judge,  she  is 
entitled  to  damages  not  exceeding  twenty  per 
cent,  on  the  amount  of  the  judgment  enjoined. 
If  she  claims  more  she  must  plead  it  specially, 
and  prove  it.  l^ndry  v.  L'Eglise,  3  L.  R.  221. 
And  counsel  fees  may  be  allowed  as  special 
damage,  over  and  above  the  twenty  per  cent. 
lb.;  Benton  v.  Roberts,  3  Bob.  226;  Ricard's 
Heirs  v.  Heriart,  5  La.  245;  Wilcox  v.  Bundy, 
13  La.  381 ;  Pargrout-  v.  Morgan,  2  La.  102. 

The  allowance  of  special  damages  and  inter- 
est is  within  T^V  discretion  of  the  court. 
Arnous  v.  Lesdlfeier,  12  La.  128.  And  where  it 
appears  phtintVis  acting  wholly  in  bad  faith 
in  suing  out.an  injunction,  he  will  be  visited 
with  the  fi^ulieasure  of  damages  and  interest. 
Selby  y|^jjaenncaux,-ll  La.  4B5.  And  counsel 
fees  dfl^H^ allowed,  although  they  have  not 
in  SalBP"  P^id.  Brown  v.  Lambeth.  -J  La. 
Ann.Ttep.  822;  Farrar  v.  The  New  Orleans  Ga» 
Light  Company,  lb.  873. 

There  could  be  no  objpction  to  the  admissi 
bility  of  the  proof  in  the  second  branch  of  the 
first  exception.  Although  the  claim  was  for  a 
specific  sum,  it  was  not  founded  on  an  express 
cnniract  *or  ngreement  between  Mrs.  {'ll* 
llcuth  ami  Mrs.  Bein  and  her  securities.  ltwa» 
Howard  11- 
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for  tlie  eonrt  to  aa,j  whetber  the  •uma  paid 
were  reasonable  or  not;  and  if  the  plaintiff  had 
proved  that  she  had  paid  a  specific  sum  for  tho 
services  of  the  counsel,   Bhe  would  not  nee 
uarily  hare  been  entitled  to  that,  but  only 
HO  much  as  the  judge  should  find  was  reaei 
able. 

But,  in  the  absence  of  proof  of  the  payment 
of  a  ipeciflc  sum,  it  was  clearly  competent  for 
her  to  show  what  would  be  a  reasonable  allow- 
In  regard  to  the  second  exception,  it  seema 
quite  clear  that  the  evidence  objected  to  wae 
admissible  to  show  the  damages  which  the 
plaintiff  had  sustained  by  the  injunction.  The 
basis  of  the  law,  allowing  damages  beyond 
interest,  is  indenmity.  It  is  intended  not  only 
to  secure  the  payment  of  the  interest  and  costs, 
but  the  consequential  injuries  resulting  from 
the  unjust  obstruction  of  legal  process,  and, 
for  the  t»ouble,  expense,  and  actual  loss.    Now, 

Eart  of  the  injury  here  was  clearly  occasioned 
y  the  plaintiff's  interference  by  this  injunc- 
tion, which,  in  its  progress,  caused  the  loss  of 
those  rents,  the  receipt  of  which  might  have 
gone  far  to  diminish  the  amount  of  debt,  and 
interest,  and  thereby  the  loss  has  been  en- 
hanced beyond  the  penalty  of  the  bond. 

And,  finally,  the  whole  questiun  of  fact  was 
tried  by  the  court.  The  interest  alone,  at 
ten  per  cent,  would  amount  to  much  more  than 
the  whole  penalty  of  the  bond;  and  damages 
at  twenty  per  cent,  would  be  equal  to  uvo 
thirds,  and  the  counsel  fees  paid  and  proved, 
added  to  'this,  also. otcord  it;  and  whether  the 
judgment  is  for  interest  or  for  damages, 
justice  has  been  done  between  the  parties  by 
the  judgment;  and  the  evidence  which  wns  ad- 
mitted can  have  done  no  harm  to  the  plaintiff 
in  error,  and  could  not  have  affected  the  de- 
cision one  way  or  the  other. 


This  is  an  ac 
by  Mary  Bein. 

a  suit  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana,  in  which  Bein  and  wife  were  com- 
plainants, and  Mary  Heath,  the  present  defend- 
ant In  error,  the  respondent. 

It  appears  that  Mary  Bein  executed  certain 
promissory  notes  for  the  peyment  of  a  large 
sum  of  money,  and  mortgaged  her  separate  and 
Individual  property  to  secure  the  debt.  These 
notes  and  the  mortgage  became  the  property  of 
Mary  Heath,  as  the  legal  representative  of 
Sherman  Heath,  who  loaned  the  money  for 
which  they  were  given,  nnd  jvho  died  before 
any  proceedings  were  instituted  to  recover  it. 
17  7*]  "The  notes  not  being  paid,  Mary 
Heath  obtained  a  writ  for  the  ieizure  and  sale 
of  the  mortgaged  premises,  according  to  the 
laws  of  Louisiana.  And  Eein  and.  wife  there- 
upon filed  their  bill  in  the  Circuit  Court  of  the 
United  Statfs.  setting  forth  that  the  separate 
property  of  Mary  Bein,  which  had  been  seized, 
was  not  legally  or  equitably  chargeable  with 
the  payment  of  this  debt,  and  praying  an  in- 
junction to  stay  the  sale.  It  is  unneces.^ary  to 
■tftte  the  grounds  on  which  the  complain- 
ants asked  relief,  as  the  merits  of  that  contro- 
rcrsy  are  not  involved  in  the  present  suit.  The 
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court  passed  the  ordw  directing  the  tnjanctlon 
to  issue,  as  prayed,  upon  the  complainants  giv- 
ing a  bond  with  certain  sureties  named  in  the 
order,  to  answer  all  damages  which  the  defend- 
ant in  that  suit  might  sustain  in  consequence 
of  said  injunction  being  granted,  should  the 
same  be  thereafter  dissolved. 

The  bond  was  given  in  the  penalty,  and  with 
the  sureties,  mentioned  in  order.  But,  instead 
of  making  the  condition,  such  as  the  court  hud 
directed,  which  was  the  proper  one,  according 
to  established  cliancery  practice,  the  complain- 
ants adopted,  we  presume,  the  form  used  in 
the  state  courts  of  Louisiana,  in  cases  where 
the  law  requires  an  injunction  bond  to  stay 
execution  on  a  judgment  or  order  of  seizure 
and  sale.    The  condition  is  as  follows: 

"Now,  the  condition  of  the  above  obligation 
is,  that  we,  the  above-bounden  Mary  Bein,  Gil- 
bert S.  Hawkins,  (and)  James  McMasters. 
sureties,  will  well  and  truly  pay,  to  the  said 
Mary  Heath,  the  defendant  in  said  injunction, 
and  plaintiff  in  said  case  of  seizure  and  sale, 
all  sucb  damages  as  she  may  recover  against 
ua,  in  case  it  should  be  decided  that  the  said 
injunction  was  wrongfully  obtained." 

The  injunction,  however,  was  issued  by  the 
clerk  upon  the  filing  of  this  bond.  And  the 
suit  proceeded  to  final  hearing,  when  the  court 
gjuBsed  the  following  decree: 

"This  cause  canie  on  for  trial  on  the  29th 
day  of  May,  1844,  and  was  argued  by  counsel; 
wherefore,  in  consideration  of  the  law  and  the 
evidence,  and  the  rules  and  principles  of  equity 
being  in  favor  of  the  respondent,  Mary  Heath. 
it  is  ordered,  adjudged  and  decreed  that  the 
coniplainant  be  dismissed  with  costs.  And  it 
is  further  ordered,  adjudged  and  decreed,  thai 
the  injunction  grunted  in  this  case  be  dissolved, 
and  the  respondent  be  allowed  to  proceed  with 
the  writ  of  seizure  and  sale  granted,  in  accord- 
ance with  the  prayer  of  her  original  petition." 

The  complainants  appealed  to  this  court,  and, 
after  argument  by  counsel,  the  decree  of  the 
Circuit  Court  was  affirmed,  with  costs.  And, 
thereupon,  the  present  defendant  In  error 
brought  'the  suit  which  is  now  before  ['ITS 
ua,  upon  the  injunction  bond  hereinbefore 
stated,  to  recover  certain  damages  stated  in 
her  petition,  for  which  she  alleges  the  obligois 
in  that  bond  are  liable.  The  suit  is  by  petition, 
in  the  usual  form  of  Louisiana  practice,  and 
the  judgment  of  the  Circuit  Court  being  in 
favor  of  the  plaintiff  in  that  suit,  the  plaintiffs 
in  error,  who  were  defendants  in  the  court  be- 
low, have  brought  the  cose  before  this  court. 

It  appears,  from  the  exceptions,  and  the 
judgment  in  the  case,  that  the  Circuit  Court 
regarded  this  bond  as  the  same  in  principle 
with  the  bond  required  by  the  laws  of  Louisi- 
ana, where  an  injunction  is  obtained  to  stay 
execution  upon  an  order  for  the  seiztire  and 
?ale  of  mortgaged  property;  and  therefore  con. 
sidered  this  bond  as  creating  the  same  obliga- 
tions and  giving  the  same  rights  to  parties  a* 
if  it  had  been  given  under  the  laws  of  tho 
State.  And  by  these  laws,  when  the  party  ob- 
t.-iins  an  injunction,  and  fails  to  support  it  at 
the  trial,  judgment  is  given  against  him  and 
Ills  sureties  for  the  debt,  interest,  and  damagi's. 
.It  the  time  the  injunction  is  dissolved,  nnil  it 
forms  part  of  the  same  judgment.  S  Bob.  20. 
in  the  bond  are  treated  as  parties 
Q4& 
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to  the  suit;  and  the  amount  of  intcrcBt  anc 
UamagcB  wbich  the  court  may  award  by  theii 
jutlgment  ia  regulated  by  the  laws  of  the  State 
It  is  with  refiToace  to  thta  mode  of  proceed 
ing  that  the  injunction  bond  in  question  ap 
peara  to  have  been  framed,  and  it  ia  to  thi! 
judgment,  aa  prescribed  by  the  laws  of  thi 
State,  that  the  condition  must  refer,  when  il 
binds  the  obligora  to  pay  all  such  damages  tht 
obligee  might  recover  against  ttiem,  in  case  il 
should  be  decided  that  the  injunction  wfti 
wrongfully  obtained.  There  must  be  ft  r» 
i:ovcry,  that  is,  a  judgment  against  them,  ha- 
fore  the  condition  is  broken,  and  before  aiij 
proceeding  could  be  bad  upon  the  bond- 
Now,  there  is  manifest  error  in  subjecting 
the  parties  to  an  injunction  bond,  given  in  I 
proceeding  in  equity  in  a.  court  of  the  United 
States,  to  the  !aws  of  the  State,  The  pro^ 
cccding  in  a  circuit  court  of  the  United  State! 
in  equity  Is  regulated  by  the  laws  of  Congress 
and  tlic  rules  of  this  court  made  under  the  au' 
thority  of  an  Act  of  Congress.  And  the  DOtli 
rule  declares  that,  when  not  otherwise  direct- 
ed, the  practice  of  the  High  Court  of  Chancery 
in  England  shsU  be  followed.  The  8th  rule  aU' 
thorizes  the  Circuit  Court,  both  judges  concur- 
ring, to  modify  the  proce9s  and  practice  in  theii 
respective  districts.  But  this  applies  only  to 
forms  of  proceeding  and  mode  of  practice,  and 
certainly  would  not  authorize  the  adoption  ol 
(he  Louisiana  law,  defining  the  rights  and  obli- 
gations of  parties  to  an  injunction  bond.  Nor 
do  we  suppose  any  such  rule  has  been  adopted 
by  the  court.  And  if  it  has,  it  is  unauthorized 
by  law,  and  cannot  regulate  the  rights  or 
obligations  of  the  parties. 
179*]  *And  when  an  injunction  is  applied 
for  in  the  Circuit  Court  of  the  United  States 
ttins  in  Louisiana,  the  court  grant 


practice  of  the  State  in  which  there  is  no 
I'ourt  of  cliancery,  as  contradistinguished  from 
11  court  of  common  law.  And  tlicy  require  a 
tiond,  or  not,  from  the  complainant,  with  sure- 
ties, before  the  injunction  issues,  as  the  court, 
in  the  exercise  of  a  sound  discretion,  may 
deem  it  proper  for  the  purposes  of  justice. 
And  if,  in  the  judgment  of  the  court,  the 
principles  of  equity  require  that  a  bond  should 
be  given,  it  prescribes  the  penalty  and  the  con- 
dition also.  And  the  condition  prescribed  by 
the  court  in  this  case,  but  which  wns  not  fol- 
lowed, is  the  one  usually  directed  by  the  court. 
In  proceeding  upon  such  a  bond,  the  court 
would  have  no  authority  to  apply  to  it  the 
legislative  provisions  of  the  State.  The  obli- 
tiors  would  be  answerable  for  any  damage  or 
cost  which  the  adverse  party  sustained,  by 
reason  of  the  injunction,  from  the  time  it  was 
iejsiied  until  it  was  dissolved,  but  to  nothing 
more.  Thry  would  certainly  not  be  liable  for 
any  apiiravated  interest  on  the  debt,  nor  for 
the  dpiil  itself,  unless  it  was  lost  by  the  delay, 
nor  for  <lie  fees  paid  to  the  counsel  for  con- 
ducting the  suit. 

Put  the  bond,  in  the  case  before  us,  is  not 
lino  to  pay  the  damages  which  the  opposing 
parly  should  sustain  by  reason  of  the  injunc- 
tion, but  it  is  to  pay  the  damages  that  might 
be  recovered  o;;ainst  tliem;  obviously  referring, 
we  think,  to  the  practice  m  Louisiana  above 
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mentioned.  A  court  proceeding,  according  to 
the  rules  of  equity,  cannot  give  a  judgment 
against  the  obligors  In  an  injunction  bond  when 
it  dissolves  the  injunction.  It  merely  orders 
the  dissolution,  leaving  the  obligee  to  proceed 
at  law  against  the  sureties,  if  he  auataina  dam- 
age from  the  delay  occasioned  by  the  injunc- 
tion. This  was  done  by  the  Circuit  Cotirt  in 
the  former  suit  between  the  parties.  No  judg- 
ment was  or  could  be  given  against  the  obligors 
for  debt  or  damages,  and  none  were  recovered 
agftinst  them  previously  to  the  institution  of 
tois   suit.     The   contingency    on    which    they 

red  to  pay,  has  not,  therefore,  happened,  and 
condition  of  the  bond  is  not  broken,  and 
consequently  no  action  can  be  maintained  upon 
it.  It  woiud  be  against  the  well -established 
rul«  of  the  Chancery  Court  to  extend  the  lia- 
bility of  the  surety,  by  any  equitable  con- 
struction, beyond  the  terms  of  his  contract. 
And,  in  a  proceeding  upon  the  bond,  the  liabil- 
ity of  the  principal  obligor  cannot  be  extended 
beyond  that  of  the  surety. 

In  this  view  of  the  case,  it  ia  unnecessary  to 
examine  the  questions  which  have  been  raised 
as  to  the  Louisiana  laws  in  'relation  to  ['18D 
injunction  bonds. 

The  judgment  of  the  Circnit  Court  mnat  b« 
reversed,  and  a  venire  de  novo  awarded. 
Order. 

This  causa  came  on  to  be  heard  on  the  traa- 
script  of  the  record  from  the  Circuit  Court  d 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  col- 
sideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  tt 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  aai 
that  this  cause  he,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  for  fartha 
proceedings  to  be  had  therein  in  conformity  ts 
the   opinion   of   this   court. 


PELEG  WILBUR,  Appellant, 

SAMSON  ALMY. 

Trustees  to  sell  must  all  join  in  conTeyonee  Ii 

order  to  pass  title— assignee  of  mortgage  to 

■ecure  debt  which  has  since  been  paid,  caa- 

to  foreclose,  or  for  account- 


Where  there  were  two  trustees  of  tbe  propeitj' 

Dcnt.   but   the  other  neither   Soiac 

lented  to  it  afterwards,  the  asslgi 

And  [n   the  present  case.  sIho,   i 


!Qt  was  ToM. 
asslitiiM  *t- 
...  ot  the  prop- 
«rty  only  as  securlt)-,  until  Its  proSts  should  par  a 
debt  due  to  him  by  the  luBolveDts.  That  dtbtV 
IDK  "tin  gill  shed,  be  ban  no  rigbt.  as  owner.  t» 
claim  an  account  ol  turtbec  proBta  fnim  Oa 
holder  oC  the  property. 

T:iIS  was  an  appeal  from  tba  Cireuit  Oonft 
of   the   United   States   for   the   District  rf 
Khode  Island,  sitting  as  a  court  of  equity. 


Note.— Trustees  c. 
olu. 
When    the    c 


it  act  separatelr ;  all  nut 

1   of  the  trust  li  en*- 

^y'to  net,  all  aat 
e  trust,  and  alsn  tl 
e  refuses,  the  tisM 
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The  fkctB  In  the  eaie  mre  stated  in  the  optn- 
inn  of  the  court  to  which  the  reader  ia  referred. 

It  was  argued  by  Messrs.  Sockwell  and 
Johnaon  for  the  appellant,  and  Mr.  BiadlCY  for 

*  he  appellee.  The  following  are  the  points 
inade  by  the  counsel  respectively,  upon  each  of 
ivhich  numerous  references  were  made  to  the 

•  t-idence  in  the  record: 

Points  bj  the  counsel  for  the  apprHsnt: 

L  The  assignment  to  the  plaintiff  (Almy) 
wu  Toid.  Charles  Low  and  Thomas  R.  Hsz- 
nrd  were  the  assignees  of  R.  G.  Hazard  &.  Co., 
und  the  conveyance  to  Almy  was  made  by  R. 
<}.  Hazard  and  R.  O.  Hazard  &  Co.,  and  as- 
sented to  by  Thomas  R.  Hazard  alone,  but 
was  never  authorized  nor  assented  to  by 
Chkrles  Low,  the  other  assignet.  2  Story's  Eq. 
Dig.  621,  sec.  1280;  Ex-parte  Rigby,  IS  Ves. 
403;  1  P.  Wms.  241;  3  Atk.  5B4^  Lewin  on 
Tnuta,  205;  1  Cruise's  Dig.  455;  Sinclair  t. 
■lackson,  8  Cow.  G43,  653-554.  582-584. 

n.  The  assignment  to  the  plaintiS,  Almy,  of 
lai']  9th  March,  ■1830,  was  not  an  absolute 
assignment,  either  of  the  contract  or  of  the  in- 
terest of  the  parties  in  the  machinery.  It  was 
a  conditional  assignment  to  secure  a  debt, 
which  debt  has  since  been  paid. 

III.  Messra.  Low  and  Fcnner  owned  one  half 
of  the  contract  of  R.  G.  Hazard  &.  Co.,  with 
Lippitt,  and  of  the  interest  in  the  machinery; 
and  as  R.  G.  Hazard  &  Co.  owned  only  the  one- 
lialf,  neither  Aimy  nor  their  ftssignces  could 
ronvey  more  than  that  half. 

The  record  in  the  case  of  Hunt  &,  Fenner  v. 
KsEArd  A,  Co.  furnishes  conclusive  evidence  that 
Low  &  Fenner  paid  for,  and  owned,  one  half 
of  the  contract  and  machinery. 

The  record  in  that  case,  to  show  the  fact  of 
the  payment,  and  the  application  of  the 
amount,  ia  clearly  adintsaihle  and  conclusive. 
I   Btark.  Ev.   183,  sees.  67,  188,  sees.  68,  189; 


Green  v.  New  River  Company,  4  T.  R.  590; 
Floyd  T.  Brown,  1  Rawie,  Rep.  121;  March  v. 
Pier,  4  Rawle,  273,  285;  4  Cow.  &  Phil.  Ev, 
1281,  n.  b.;  Adams  v.  Broughton,  2  Str.  1078; 
Curtis  T.  Grant,  8  Johns.  188;  Livingston  v. 
Bishop,  1  Johns.  2B0;  Farwell  ».  Hilliard,  3  N. 
H.  Rep.  318;  Gilmore  v.  Carr.  2  Mass.  171; 
Ward  V.  Johnson,  13  Mass,  148;  Lechmere  v, 
Fletcher  A  Co.  I  C.  i  M.  623,  634,  635;  1  Greenl. 
Ev.  631,  sec.  527;  2  Phil.  Ev.  3. 

The  fact  that  Low  &,  Fenner  owned  one  naif 
of  the  contract  and  machinery,  is  also  shown 
by  the  testimony  of  a  number  of  witnesses. 

The  plaintiff,  therefore,  receiving  from  the 
assignee  of  Hazard  &  Co.  only  one  half  of  the 
machinery,  and  not  being  authorized,  or  pur- 
porting to  act  for  Low  t  Fenner,  could  not,  in 
any  event,  recover  more  than  one  half  of  the 
value  of  it. 

"A  part  owner,  who  sues  alone,  is  entitled 
to  recover,  unless  the  defendant  plead  in  abate- 
ment; but  he  cannot  recover  more  than  the 
value  of  his  own  share."  3  Stark.  Ev.  1165;  2 
PhiL.Ev.  ch.  16;  4  Cow.  &  Phil.  Ev.  229;  Brown 
V.  Hodses,  I  Salk.  290;  2  Wm.  Saunders,  ed. 
1825,  p.  136;  Addison  v.  Overend,  6  T.  R.  768, 
770;  7  T.  R.  279;  Wheelwright  v.  Depeyster,  1 
Johns.  472,  485;  Brotheraon  et  al.  v.  Hodges 
et  al.  6  Johns.  lOB;  Bradish  v.  Schenck,  8  Johns. 
151;  Rich  T.  Penfield,  1  Wend.  380;  Gilbert  v. 
Dickinson,  7  Wend.  449. 

IV.  R.  G.  Hazard  &  Co.  and  8.  Almy,  their 
successor  under  the  contract  with  Lippitt,  have 
received  the  entire  amount  of  the  cost  of  the 
machinery,  either  from  Low  &  Fenner  or  Lip- 
pitt; and  neither  of  them,  when  this  suit  was 
brought,  had  any  interest  in  it. 

V.  The  course  pursued  by  the  plaintilT  not 
only  shows  that  he  considered  himself  as  hav- 
ing no   further   interest   in   the   machinery   or 


devalves  upoo  the  court      Mstter  of  Wadnworth,  3 

Barb,  fb.  3S1:  iHirrlLl  v    SIiIpI    -j  Riirli.  4S7  t  Will. 
1.  Kn.  Jur.  61U  ;  Hug 

>eubam   v.   Giliber  ■ 

Uarsh.  Rjta  t  U.  : 

but  they  must  all  ]o1q  in  anj  sale,  lease,  or  ot( 
JIsposltiOD,  of  the  trust  property,  and  alao  in 
cetuts  of  money  payable  to  Ibem  In  rr-specc 
tbetr  offlce.      t'ellawB  v.  Mitchell,  1  P.  Wms.  ^3 : 

Veen.  5111;  Crews  i.  Dlcken,  4  Vcs.  97;  C" 

.     .      „   ..,g^  J    I 

a,  »uibl.  210;  Cham- 
;  Ei -parte  Kigby,  IB 
TBI,  40J  i  'fi  r  uauL.  iLu.  D.  ^.  i;a.  7.  sec.  5  '.1  CriilJ'e'a 
DIs.  Ut.  12,  ch.  4.  sec.  30 ;  Hill  on  Trustees.  a05 ; 
KlKit  T.  Cuthell,  S  Kast,  4B1, 

Ttie  above  rule  does  not  Include  executors :  the.v 
have  a  Joint  and  entire  autbority,  and  ony  one  ot 
tliem  msj  effectually  bind  or  dispose  Of  tile  assets 
by  bis  own  individual  set.  2  Wma.  BiTs.  U2U : 
Wentw.  Off.  Ki'rs.  206,  14th  ed. 


Whecier.  1  Ventr.  128;  Hawkins  v.  Semp,  :;  ICaat, 
410;  Adams  v.  Taunton,  K  Mndd.  4^:1;  WortbinE- 
too  T.  Evans,  1  81m.  ft  St.  IDS ;  HUi  on  Trustees, 
S07. 

Bat  a  trustee  wbo  has  once  acted  or  accepted  the 

I    trust,  anil  bos  not  been  discharged,  must  Join  vitb 

Ika' otlier    trualees    In    receipts    to    purchasers,    or 

Mksr  person!  requiring  •  discharge  tor  tbe  pay- 

IS  Ih  ed. 


ment  of  trust  money.  2  Su^d.  Vend 
ed. J  Crew  v.  Dlcken,  4  Ves.  87  ;  Bmsl 
9  Barn,  k  C.  W^  ;  but  see  Hardwlc 
Anstr.  109;   Baybcook  r.  Inskip,  8  t 
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182*]  contract,  'but  precludes  him  from  let- 
ting up  such  interest,  if  he  had  any. 

1.  He  coneealed  from  Christopher  Lippitt  the 
execution  of  the  B|[rcement  b«tween  nimself 
and  Hazard  &,  Co.,  although  he  wrote  to  Lip- 
pitt the  day  after  the  ezecutioD  of  the  agree- 
ment, and  although  he  had  agreed  to  act  aa  his 
agent  and  friend. 

2.  After  the  execution  of  the  contract,  he  de- 
clares that  he  is  using  the  machinery  to  se- 
cure a  debt,  and  when  he  peases  to  supply  cot- 
ton to  the  mill,  states  that  his  debt  is  paid, 
and  claims  no  interest  in,  or  lien  on,  the  ma- 
chinery; and  front  that  time.  Septpmber  II, 
1832,  to  1838,  he  never  Sees  the  machinery,  or 
goes  near  the  mill,  nor  communifatea  with 
Lippitt  or  anyone  else,  nor  ever  claims  to  be 
the  owner  of  it,  or  to  have  any  Interest  in  it. 

3.  Although  the  machinery  was  conveyed  by 
Lippitt  to  Wilbur  and  the  other  mortgagees,  on 
the  8th  December,  1835,  he  makes  no  claim  of 
nny  kind  in  relation  to  it,  until  the  I5th  Octo- 
ber, 1830,  more  than  ten  months,  when  Hazard 
professes  to  make  a  claim  in  his  behalf.  No- 
vember 25,  1830,  he  makes  a  demand  for  the 
machinery;  and  from  that  time  to  October, 
1840.  nearly  four  years,  says  and  does  nothing 
on  the  subject.  He  then  writes  a  short  letter, 
and  refera  the  defendant  to  Hazard,  and  two 


after  files 
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Under  these  circumstances  it  operates  as  a 
fraud  for  the  plaintiff  to  set  up  a  claim  to 
the  ownership  of  this  machinery;  he  has 
estopped  himself,  by  his  acts  and  declarations, 
from  80  doing.  Packard  v.  Sears,  8  Adol.  ft 
Ellis,  476;  33  E.  C.  L.  117;  Gregg  v.  Wells,  10 
Adol.  &  Ellis,  90,  37  K.  C.  L.;  Bushnell  y. 
Church,  16  Conn.  E4,  400,  41S,  420;  Roe  v. 
.lerome,  18  Conn.  163. 

VI.  The  contract  between  Lippitt  and  R.  G. 
Hazard  &,  Co.,  which,  it  is  claimed,  created  a 
lien  on  the  machinery,  never  having  been  re 
corded,  docs  not.  according  to  the  laws  of  Con 
necticut,  give  title  to  the  machinery  against  ( 
bona  fide  purchaser,  mortgagee,  or  attaching 
creditor,  the  machinery  having  remained  in  the 
possession  of  Lippitt,  and  treated  as  his  own 
during  the  time.  Swift  v.  Thompson,  9  Conn. 
72;  Mills  v.  Camp,  14  Conn.  225;  Kirtland  -v. 
Snow,  20  Conn.  2.1;  Patten  v.  Smith.  4  Conn. 
450;  Tobey  v.  Keed,  0  Conn.  216;  Talcott  v. 
Wilcox  et  nl,  0  Conn.  134;  Pettibone  v.  Stevens 
ct   at.   16   Conn.   19. 

1.  The  mortgnge  was  made  to  secure  several 
distinct,  independent  debts  of  a  numbpr  of 
creditors  residing  in  diiTerent  places,  having  no 
connection  with  each  other;  and  there  is  no 
claim  in  the  bill,  or  proof,  tending  to  show  that 
any,  except  Peleg  Wilbur  and  C.  H.  Lippitt, 
had  itnv  knowledge  of  the  existence  of  any  con- 
tract between  Haznrd  &  Co.  and  Lippitt,  cun- 
183*]  cerning  "the  machinery,  or  are  in  any 
manner  chargeable   with   notice. 

2,  The  defendant,  Wilbur,  had  not  any  no- 
lice  of  there  being  any  lien  on  the  property 
when  it  was  mortgaged  to  himself  and  other 
creditors.  He  positively  denies  i 
any  notice  of  the  existence  of  any 
aware  of  the  existence  of  a  contri 
facturing,  and  that  Hazard  £  Co.  made  ad- 
vances to  Lippitt. 

3.  Even  if  the  defendnnt,  \\i\taT,\i8i.\mi 


ti«    of   I  lie    existence   oi   »   conttnct  ^t"«eeu\  wnn^Vt'ift  \i».t 
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Hazard  ft  Co.  and  Lippitt,  were  ehargeabls 
with  notice  of  the  terms  of  the  aKrecment,  and 
of  the  lien  of  Hazard  ft  Co.  on  the  machinery, 
by  the  law  of  Connecticut,  under  the  circum- 
stances of  the  case,  his  rights  oa  mortgagee  ore 
not  affected  thereby.  Swift  v.  Thompson,  • 
COnn.  03,  and  other  cases  above  cited. 

Vn.  In  the  month  of  March,  183B,  Chris- 
topher Lippitt  made  an  assignment,  under  tlif 
insolvent  laws  of  Connecticut,  of  his  interest  in 
the  machinery  to  commissioner;  and  on  the 
15th  October,  1836,  they  sold  the  equity  of  re- 
demption in  this  maehfneiy  to  John  W.  Fan- 
ning, the  purchaser  of  the  equity  of  redemption 
in  the  real  estatv.  This  conveyance  was  a  valid 
one,  and  conveyed  the  property,  subject  only  to 
the  mortgages  which  were  recorded,  and  was 
not  subject  to  any  secret  lien  of  Almy  on  the 
machinery.     Swift   v.   Thompaon,   0   Conn.  03. 

Vni.  This  machinery,  subsequently  to  the 
mortgage  to  Wilbur  and  others,  was  attached 
by  oUier  crediton  of  Lippitt,  and  the  suits  prw- 
ecnted  to  judgment.  This  attachment  constj. 
tuted  a  lien  on  this  property,  which  would  not 
be  affected  by  any  prior  lien  unrecorded. 
Neither  did  those  creditors  have  any  notice  of 
any   lien  by  Hazard  or  Alniy. 

IX.  R.  G.  Hazard  &,  Co.  failed  to  perforra 
their  contract  with  Lippitt.  They  assigned  the 
contract,  and  their  assignee  refused  to  furniali 
cotton  and  continue  it. 

This  contract   was  an  advaatageoui  one  to 
Lippitt  to  a  far  greater  amount  than  the  b«l- 
ance  claimed  to  he  due  to  R.  O.  HoEard  A  Cs.  «r     , 
Almy,  under  it.  ■ 

X.  The  demand  by  Bailey,  on  behalf  of  Altq. 
of  the  25th  November,  1830,  is  not  evidrrw 
of  a  conversion  by  Wilbur,  even  if  he  vtn 
not   entitled   to   bold   the   property   aa  Hciiri' 

ty  for  bis  own  debt.  ' 

1.  Because  he  was  bound  to  hold  the  prop"- 

ty   until    the   bona   fide   creditors,   seciirtd  br       :■ 
mortgage    without    notice,    had    received  tbt 
amount  of  their  debts  as  above  stated, 

2.  Because  the  com  niissi oners,  under  the  is- 
solvent   laws    of   Connecticut,   had   received  »       'i 
valid  conveyance  of  the  macbinery,  not  suhjftt       r? 
to  any  lien  by  Almy. 

•3.  Because  the  property  was  at  the  ['IM 
time  under  attachment  on  behalf  of  boss  M»      i 
c'reditors,    who    aubsequontly    obtained   jodg" 
ments  on  their  claims,  and  the  property  so  W"       '' 
tached  was  receipted  to  the  officer  hj  ffillw 
himself.  '- 

4.  At  the  time  when  the  demand  wis  TUt^  '^ 
the  machinery  was  not  in  the  possessiis  ol  tf 
Wilbur.  While  Lippitt  was  in  poasessio"  ^  ^ 
Wilbur  and  other  mortgagees  (27th  OctaW,  « 
1836t,  he  executed  an  agreement  with  John  *. 
Fanning,  by  which  he  surrendered  the  mill  *t^  * 
machinery  to  Fanning,  and  took  a  lease  bv  I 
him.  The  possession  of  Lippitt  was  tiiss  ^  ^ 
poiiSession  of  Fanning. 

There  is  no  allegation  in  the  bill  thst  ffil-  * 
bur  was  ever  in  the  poasession  of  the  msthu-  i 
ery.  The  0th  interrogatory  in  the  biil  ''•  - 
"whether  said  Peleg  Wilbur  does  not  (IsioW  ■* 
be  the  owner  of  the  said  property,  or  did  »A  a 
on  the  25th  day  of  November,  1830;  and  if  •"  "^ 
Wilbur  had  sold  or  conveyed  the  wme,  «k»,  v. 
to  whom,  and  for  how  much." 

"X.!.  The    statute    of    limiUtion    furairi*  ■     ;- 

'Sovtard  "'    — 


18SI 


WII.BUS  T.  ALICT. 


184 


"The  aUtuta  of  limitation  is  applied  by 
eourtB  of  equity  in  all  casei  when  at  law  it 
might  be  pleaded."  Couleon  t.  Walton  et  al. 
9  Pet.  62,  82. 

The  mortgage  of  Wilbur  and  others  was 
dated  December  8,  ISSSj  the  bill  was  filed  Oc- 
tober 17,  1842. 

1.  The  cause  of  action  arose  when  Wilbur 
took  poBsesiion  of  the  property  on  the  8th  De- 
cember, 1S35,  and  the  etitute  then  begins  to 
run.  He  then  took  poBBfsxion  for  himself  and 
his  CD-mortgageea,  and  claimed  to  bold  it  ad- 
versely, denying  the  right  of  all  others  to  the 

gjsHeBsion.  Murray  v.  Burling,  10  Johns.  172; 
riBtoI  V.  Burt,  7  Johps.  264;  Reynolds  v.  Shu- 
kr,  6  Cow.  323;  Hyde  t.  Noble,  13  N.  H.  Rep. 
4M. 

2.  If  it  did  not  commence  at  that  time,  it 
oerUinly  did  on  the  16th  October,  1838,  when 
Bozard,  at  the  time  of  the  sale  of  the  commis- 
aoners,  publicly,  and  in  the  presence  of  Wil- 
bur, as  tJte  agent  of  Almy,  declared  that  Almy 


tlum  !h  no  evidence  of  conversion  furnished  by 
the  demand  and  refusal  of  the  25th  November, 
1836,  for  the  reasons  before  stated. 

The  demand  and  refusal  furnish  no  eridenoe 
of  a  conversion,  if  at  the  time  Wilbur  had  not 
possession,  or  if  he  had  not  the  right  to  re- 
linquish it;  nor  if  the  person  for  whom  the  de- 
mand was  made  had  no  right  to  the  possession 
ti  the  time.  If,  therefore,  a  demand  and  re- 
fusal were  necessary  as  the  only  evidence  of  a 
MUTPrsion,  the  action  cannot  be  sustained. 

XII.  There  was  complete  and  adequate  rem- 
edy at  law. 

ISK*]  'The  IBth  section  of  the  Judiciary 
Act,  1  Stat,  at  Large,  B2,  provides,  "that  suits 
In  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States  in  any  case  where 
plain,  adequate,  and  complete  remedy  may  be 
bad  at  law." 

If  the  plaintiff  has  any  claims  at  all,  he 
oonld  have  enforced  them,  as  the  assignee  of 
the  mortgage  and  machinery,  by  an  action  of 
trover.  Slontgomery  v.  Kerr,  1  Hill,  8.  C. 
fiep.  2B1;  lingdon  v.  Buel,  B  Wend.  80;  Oli- 
vers Executors  v.  Palmer  A,  Hamilton,  11  Gill 
A  Jc^ins.  426. 

Xni.  If  Wilbur  U  liable  at  all,  he  cannot  be 
•object  beyond  the  amount  received  by  him, 
of  9407,  or,  at  the  most,  for  the  proportional 
Amount  which  that  sum  bore  to  the  entire 
Utiount  received  by  the  creditors  under  the 
liiartgage,  and  if  Low  and  Fenner  ovmed  one 
hmll  the  machinery,  to  only  one  half  the 
Vnount. 

The  points  raised  by  the  counsel  for  the  ap- 
pellee were  as  follows : 

~;.  The  facts  in  this  case  give  jurisdiction  in 


-¥'ft., 


_.  _    I  remedy  at  law  was  not  plain,  ade- 
:-  Vwte  *i>^  complete. 

S.  An  account  was  necessary. 
f  The  ascertainment  of  damages  involved  nec- 
laaarily  the  transactions  between  Lippitt  and 
bau4  ft  Co.;  and  Lippitt  and  complainant; 
<Md  LJppitt  and  defendant  with  Haialrd  Sc  Co. 
lad  with  complainant,  respectively. 

8.  If  the  complainant  Is  to  be  considered  in 
•quity  as  a  mortgagee  or  assignee  of  a  mort- 
•me,  equity  alone  hod  jurisdiction  to  enablu 
>  It.  ed. 


Msr" 


the  mortgagor  or  his  assignee  to  redeem  or  to 
foreclose  the  mortgage. 

4.  If  Almy  had  a  lien  on  the  property,  a 
court  of  equity  was  the  proper  forum  to  give 

n.  What  is  the  true  construction  of  the  cm- 
tract  between  Lippitt  and  Hazard  &.  Co! 

1.  Is  it  a  mortgage  in  the  true  meaning  of 
that  term! 

The  essential  characteristics  of  a  mortgage 
are  a  debt  of  duty,  and  an  obligation  to  repay 
the  debt  or  perform  the  duty  secured  by  a  con- 
veyance or  assignment  of  some  valuable  thing. 
The  form  is  immaterial,  but  the  obligation 
must  clearly  appear.  Here  there  is  no  obliga- 
tion. A  right  or  privilege  is  given,  but  there 
is  no  corresponding  duty  to  take  the  property 
and  pay. 

The  Hazards  were  the  purchasers,  took  the 
bills  in  their  own  names,  and  were  necessarily 
the  general  owners.  He  who  pays  the  money 
is  the  general  owner,  no  matter  in  whose  name 
the  conveyance  is  mode.  2  Story's  Gq.  see. 
1201,  and  notes. 

Even  if  the   bills  had  been  in  the  name  of 
it  would  have  made  no  difference.     I 
..    307,    sees.    12-28,    382,   sec.    42.      It 
was  not  a  joint  purchase. 

•2.  How  did  the  parties  thpmselves  ["18« 
understand  it!  This  is  ndmissible  evidence.  1 
Hill.  Ab,  273,  274.  Neither  of  the  parties 
treated  Lippitt  individually  as  debtor. 

See  R.  G.  Hazard,  dep.  56.  "His  under- 
standing at  the  time  of  the  contract  was  tiiat 
R.  G.  Hazard  4  Co.  were  to  be  absolute  own- 
ers of  the  machinery,  but  C.  Lip]>ill  hail  ;i 
right  to  become  the  owner  and  to  retjuire  a  title 
from  R.  Q.  H.  &  Co.  on  performmg  certain 
conditions."  Again,  in  1830,  when  ho  Wiis  pr-  ■ 
posing  to  sell  to  Lippitt,  he  said:  "I  reminded 
Ilim  of  his  obligation  under  the  contract  to 
buy  at  a  certain  price.  He  argued  that  ma- 
chinery was  then  low,  and  he  would  give  me 
as  much  for  it  as  it  was  then  worth."  Again, 
"I  afterwards  told  Lippitt  he  must  regard  S. 
Almy  as  the  owner." 

So  as  to  Lippitt.  etc.,  in  1828  he  insured 
$6,000  on  the  machinery  belonging  to  R.  G. 
Hazard  &  Co.  and  in  1829,  to  Hazard's  as- 
signees. In  his  application  for  insuranei>  he 
says  "the  buildings  and  fixtures  belong  to  me, 
and  the  machinery  to  R.  G.  Hazard  &  Co."  In 
his  own  deposition  he  says  "the  assignees  of 
R.  G,  Hazard  &,  Co.  proposed  to  sell  me  the 
interest  they  had  in  the  machinery."  In  hb 
letters  to  Almy  he  proposes  to  Almy  to  buy  it 
from  the  assignees,  by  which  he  would  save 
some  £3,000,  or  to  assist-hlm  in  purchasing. 

He  had  the  privilege  of  becoming  the  owner, 
but  was  not  hound  to  exercise  it. 

The  case  of  Conway's  Executor  v.  Alexander, 
7  Craneh,  218,  237,  and  8,  9,  is  in  point  b.ith 
as  to  the  general  principle  and  the  admissibility 
of  extrinsic  circumstances  to  determine  whether 
it  was  a  mortgage  or  not.  It  was  not  a  mort- 
gnpe  in  the  ordinary  meaning  of  that  term. 

HI.  It  was  a  contract  for  a  spiriiil  .v d  'iiiii*- 
ed  partnership,  by  which  the  ownership  of  the 
machinery  remained  in  the  Hazards  until  it 
nlmuld  be  paid  for  out  of  half  the  earnings  of 
till'  factory,  ov  in  some  other  mode  appointed 
in  the  contract. 

1.  It  is  an  executory  contract. 
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2.  A  contract  for  the  employment  at  capi- 
tal put  in  bf  either  party,  for  the  aervice  of 
both  parties,  and  for  ft  division  betneen  the 
particB  of  tlie  profit*  to  be  made  out  of  such 
capital  and  Bervicee. 

Lippitt  gives  the  nae  of  hU  mill,  water  priv- 
ilege, etc. 

Hazard  the  uae  of  the  machineiy. 
Both  their  serviccB. 

3.  To  the  world  they  were  partners,  and  the 
property  used  in  the  bunineas  was  liable;  with 
each  other  it  wae  separate  property. 

i.  Neither  party  could  convey  or  burden  the 
partnerBhip  property  for  hia  private  debt;  nor 
could  legal  process  for  a  separate  debt  aSect  it. 
187*]  *S.  The  poBBcssion  of  one  partner 
could  not  alter  these  principles. 

S.  The  assignment  by  Hazard  A  Co.  to  the 
oomplainant  of  their  contract,  which  was  com- 
municated to  Lippitt  by  R.  G.  Hazard,  and  the 
ooatinuance  by  Lippitt  of  the  buainess  aftur 
such  aaaignment  and  notice,  made  Almy  a  part- 
ner, with  the  aame  righta,  duties,  and  liabili- 
ties. 

7.  These  rights  continued  till  the  partnership 
business  was  settled. 

To  third  point  we  cite  Rogers  et  al.  v.  Batch- 
elor  et  al.  12  Pet.  221,  229,  230,  231,  etc.; 
Ex  parte  Hamper,  17  Vea.  Jr.,  403,  and  Amer. 
notes  by  Sumneri  Story's  Part.  sec.  27,  pp. 
37-42. 

In  this  view  the  assignment  by  Lippitt  to  de- 
fendant woB  void,  with  or  without  notice. 

The  statutes  of  fraud  and  enrolment  do  not 
apply,  it  is  not  a  conveyance  by  a  man  who 
has  the  title  and  retoina  a  posaession  InconBist- 
ent  with  the  deed,  but  a,  poaaession  by  a.  man 
conaistent  with  the  rights  of  the  true  owner,  ■ 
lawful  posaeasion. 

IV.  But  if  it  is  a  mortgage 
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mortpnge,  the  defendant  ia  not  a  bona  fide  pur 
chiiBor  without  notice,  and  having  notice,  he 
must  rodeem  or  account  for  the  property. 

The  evidence  of  this  knowledge  wilt  he  found 
in  his  anawer.  He  knew  that  half  the  prolitB 
<if  that  mill  eouM  not  have  amounted  to  $10,- 
1  December,  1S35. 
I  the  facts.  He  was  bound  to  know 
Eitliur  there  was  a  partnership,  and 
ot  buy  from  one  partner;  or  he  knew 
the  machinery  wna  held  aa  collateral  security, 
and  he  was  bound  to  inquire  bow  that  account 

Again;  ou  the  2d  December,  1835,  R. 
Ilaitard  went  to  see  Lippitt,  at  the  request  of 
Almy,  to  get  a  aettlenient.  Ijppitt  declined; 
same  day  be  left.  He  returned  in  the  spring, 
told  Wilbur  of  the  cause  of  his  abrupt  depart- 
ure, and  that  "he  knew  he  had  no  more  right 
to  take  that  machinery  from  C.  Lippitt  in  pay- 
ment of  hia  debt  than  he  would  have  had  tu 
take  Samson  Almy's  pocket-book,  if  he  had 
left  it  in  the  keeping  of  Lippitt."  He  did  not 
deny  the  charge. 

Notice  may  be  expressed  or  implied.    "What- 
ever is  audicient  to  put  a  party  upon  inquiry 
(that  is,  whatever  hna  a  reasonable  certainty  as 
to  time,  place,  circumstanoea,  and  person),  is  in 
equity  held  to  be  good  notice  to  bind  him."     1 
Story's    Kc].    sec.    400;    and   see    sec.    3B9,   and 
(njles  to  both  sections;  Hiick  v.  ^loWiwa-j,  i  J.lu 
J.   Mursh,   176;    Hardy   v,  SumnwT*,  \<J  GVft  i.\ 
Johns.  317;  Hoxie  v.  Can,  I  Sumn.  Wi. 
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Where  a  party  haa  knowledgs  of  tha  tuU, 
be  has  notice  ot  the  legal  consequenoea  result- 
ing from  those  facts.  The  Ploughbor,  I  Gall. 
41. 

'It  affects  the  conactence  of  the  party.  [*188 
Smith  V.  Shane  &,  Morgan,  1  McLean,  27. 
Notice  of  such  facts  as  with  ordinary  diligence 
will  lead  tA  a  knowledge  of  an  outatandin- 
equity,  is  sufficient.  Hiade  et  al.  v.  Vattier  et 
1.  1  McLean,  118;  S  Powell  on  Mort.  ch.  14, 
I.  562;  2  Eden,  R.  224;  2  Seh.  &.  Lef.  316, 
328;  2  Sim.  &  Stu.  372,  3B0. 

Independent  of  the  evidenoe,  Wilbur,  in  hia 
answer,  admits,  first,  be  knew  of  tha  contract; 
second,  that  Hazard  purehs«ed  the  machinery; 
third,  they  were  to  be  paid  for  it  (mt  of  Mia 
half  the  profits. 

He  knew  it  had  not  been  paid  for  aX  the  time 
of  their  failure.  Almy  claims  nnder  tbem; 
Wilbur  claims  under  Lippitt;  he  la  hound  by 
the  knowledge  of  the  facts,  and  purchased  with 

V.  The  statute  of  limitation  S^  not  ■  bar. 

1.  The  right  of  action  accrued  26th  Novem. 
her,  1836;  action  brought  17tb  October,  1H£- 
less  than  six  years. 

2.  Wilbur  went  into  actual  posseasion,  hs 
says,  Sth  December,  1825,  in  his  own  right,  and 
as  agent  and  attorney  of  some  of  his  co-mort- 
gagees, yet  the  use  and  custody  was  not 
changed,  nor  did  he  set  up  a  claim  till  de- 
mand and  refusal. 

3.  His  custody  and  that  of  lippitt  was  mb- 
sistent  with  the  complainant'a  right  till  the  fc- 
mand  and  refusal. 

4.  The  notice  given  by  Hazard,  16th  O- 
tober,  1836,  was  notice  to  purchasera  at  thst 
sale  of  an  unrecorded  lien,  known  to  Wilbur. 
Wilbur  didnot  purchase.  Wilbur  did  not  srt 
up  any  claim  to  the  poBseasion  of  or  right  to 
the  machinery.  The  sale  was  subject  to  prior 
existing  equities. 

VI.  The  e.\cpptionH  to  the  master's  report 
were  properly  overruled. 

1.  The  first  and  second  eiceptions  depend  on 

the  admissibility  of  the  record  found  at  p.  IH, 

107,  and  108,  in  a  case  to  which  neither  Almy 

Wilbur    was   a   party.      See    16   Pet.  MI. 


332. 

2.  The  third  exception  assumes  that  Aim; 
ia  entitled  to  recover  only  what  he  paid  tht 
Hazards.  Wo  refer  to  the  contract  itself,  *M 
the  letter  of  Lippitt. 

3.  The  fourth  exception  sets  up  a  pro  rati 
scale  of  diminished  value.  We  rely  first  n 
the  master's  report. 

The  value  is  to  be  proved. 

First.    By  an  estimate  of  persons  who  vem 

Second.  By  those  who  have  seen  it,  euo' 
ined,  or  used  it. 

Third.  By  the  rents  or  products. 

1st.  Exoept  Lippitt,  no  one  of  the  witii(«** 
of  Wilbur  ever  saw  it;  and  Lippitt  says  it  ""* 
worth  about  $2,000.  Yet  he  himself  sud,  ^ 
1830.  it  was  worth  about  t8,D00;  insured  itii 
1B36  for  SG,aOO;  and  when  it  was  inaurol  it 
1844,  the  inaurance  company  paid  $3,600. 

*2d.  Complainant's  evidence  is  mainly  [''** 
from  persons  who  had  seen  it,  examuml  it' "      > 
used  it.     Phillips,  worth  two  thirds;  A-  ^' 
'  vjst,  \ait.  «««(i.  \V,  <HaFth  one  half;  J-  F"**' 
^>a&  t«&'i,«&  ill..  Titafti  \.-mj  S^iia^-,  base  TbuBF      . 
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•Ml,  nude  an  tnTentoi;  oi,  and  examined  it, 
about  two  thirda;  Alfred  Ladd,  hired  it,  value 
two  thirds;  £.  Manton's  ettimated  value,  two 
tbirds,  inaurance  coiDpany. 

3d.  The  rents  or  product.  A.  Fenner,  J.  Fen- 
ner,  E.  S.  Williama,  Manton,  Ladd.  The  re- 
sult IB,  that  this  tnill  rented  at  a  rate  which  put 
tbe  value  of  the  machinery  at  about  $7,QO0. 

4th.  The  fifth  exception  is,  that  the  master 
would  not  permit  the  defendant  to  contradict 
Us  answer. 

Ist.  He  could  not  have  ho  amended  it;  a 
fortiori  he  could  not  disprove  it.  Rule  60, 
Sup.  Ct.;  7  Oill  A.  Johns.  3-9;  Greenwood  v. 
Atkinson,  4  Sim.  61.  This  would  essentially 
have  changed  tbe  ground  of  defense,  and  the 
whole  issue.  West  Rea.  -Bank  v.  Kyker,  1 
Cluke,  380;  2  Bland,  261,  note. 

No  amendment  can   be   allowed,   onless  the 

ElaintiS  will  be  left  in  the  same  situation  as 
efore.  Jackson  r.  Parish,  1  Sim.  606;  Daniel, 
916,  917.  Nor  after  the  cause  is  set  down  for 
hearing.    4  Russ.  486. 

G.  The  (ixth  exception  is  wholly  unsupported 
by  proof. 

VII.  It  was  not  objected,  in  the  court  below, 
that  the  assignment  of  machinery  to  Almy  was 

In  the  bill,  complainant  states  that  he  pur- 
chased from  the  assignees  of  said  Haxard  &  Co. 
all  the  interest  which  said  R.G.  Hazard  A,  Co. 
and  the  said  assignees  had  in  the  said  contract 
with  said  Lippitt,  together  with  all  tbeir  in- 
t^est  in  said  machinery  etc  (p.  G.)  It  is  not 
denied,  or  in  any  manner  put  in  issue  by  the 
pleadings  or  answer.  It  is  in  proof  that  Low 
assented  to  the  whole  machinery  being  put  in- 
to the  hands  of  Almy;  and  that  R.  G.  Hazard 
was  the  agent  of  the  assignees. 

IIm  assent  of  Low  would  bind  him  as  trus- 
tee. 2  Story's  Eq.  sec.  1281  to  1284;  4  Kent's 
Com.  307;  Monel!  v.  Monell,  6  Johns.  Ch.ZOB; 
Willis  on  Trus.  194-196;  Hewitt  v.  Foster,  6 
Bev.  269. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
tlie  court: 

Samson  Almy  filed  his  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Ithode  Island,  stating  that  one  Christopher  Lip- 

Sltt,  on  the  7th  day  of  March,  1828,  entered  in- 
>  a  contract  in  writing  with  Hazard  &  Co.,  the 
effect  of  which  was  to  create  an  equitable 
Saiortgage  on  certain  machinery  for  the  price 
thereof  advanced  by  Hazard  &,  Co.,  who  were 
%«  supply  Uppitt  with  cotton,  receive  and  sell 
the  ckith,  allow  him  three  and  a  half  cents, per 
yard  for  manufacturing,  and  credit  halt  the 
profits  towards  paying  for  the  machinery,  re- 
mvo*]  taining  the  other  'baJf  for  their  own 
■i«rTiceB  and  the  interest  on  the  cost  of  the  ma- 
chinery. The  bill  further  states,  that  in  May, 
lS2B,  Hazard  &  Co.  failed  in  business  and  trans- 
ferred all  their  property  to  Thomas  H.  Hazard 
^uid  Charles  Low,  in  trust  for  the  benefit  of 
tluir  creditors;  and  that  on  the  9th  of  March, 
18S0,  the  complainant  purchased  of  the  as- 
Wignees  their  interest  under  the  contract  with 
Xjppitt,  by  a  written  instrument  of  sale,  of 
tbat  date,  a  copy  of  which,  annexed  to  the  bill, 
Sa  aa  follows: 

The  assignees  of  B.  Q.  Hazard  &,  Co.  hereby 
»«11  aJid  eonvey  to  Samson  Almy  tbe  right,  title 


and  interest  which  they  have  to  a  certain  con- 
tract with  Christopher  Lippitt,  bearing  date 
March  (3d  mo.)  7th,  1^8  (a  copy  of  which  is 
hereto  annexed),  together  with  the  balance  due 
from  said  Lippitt  on  account  of  payment  for 
raaehincry,  as  expressed  in  said  contract ;  also 
their  right,  title  and  interest,  to  the  machinery 
held  as  collateral  security  for  the  said  balance 
due  from  said  C.  Lippitt  agreeable  to  the  afore- 
said contract,  a  schedule  of  which  is  hereto  an- 
nexed, for  which  Samson  Almy  agrees  to  pay 
them  (the  said  assignees)  or  account  with  them 
for  the  sum  of  five  thousand  dollars;  and  it  is 
further  agreed,  that  if  Low  and  Fenner  should 
redeem  their  one  half  of  the  aforesaid  contract 
by  the  payment  of  tbe  drafts  drawn  upon  them 
by  R.  G.  Hazard  A  Co.  on  account  thereof,  and 
to  return  one  half  of  the  aforesaid  five  thou- 
sand dollars  to  said  Samson  Aim;,  he  relin- 
quishing to  said  Low  and  Fenner  all  claims  up- 
on the  aforesaid  one  half  part  of  the  said  con- 
Providence,  3d  month  9tb,  1830. 

For  assignees  of  R.  G.  Hazard  k  Co. 
R.  G.  Hazard, 
R.   G.    Hazard   &.   Co., 
Samson  Almy. 
Witness:   A.  E.  Forbush. 
Whereas,  R.  G.  Ha^rd,  for  the  assignees  of 
R.  G.  Hazard  &  Co.,  has  made  an  agreement 
with  Samson  Almy,  bearing  date  3d  month  9th, 
1630,   relative    to    contract    existini;    between 
Christopher  Lippitt  and  R.  G.  Hazard  &  Co., 
dated  March  7th,  1828,  and  of  the  machinery 
held  by  them  as  collateral   security,  by  debts 
due  from  Christopher  Lippitt  and  drafts  drawn 
on  Low  and  Fenner,  1  hereby  ratify  and  con- 
firm the  above  agreements  the  same  as  If  made 
by  myself  as  assignee  of  R.  G.  Hazard  &  Co. 
South  Kingston,  3d  month  10th,  1S39. 

Thomas  R.  Hazard,  Assignee, 
Witness:  Robert  Rathbone. 
The  bill  further  states,  that  from  the  time  of 
the  failure  of  Hazard  A,  Co.  till  his  purchase 
from  the  assignees,  tbe  complainant  supplied 
Lippitt  with  cotton,  pursuant  to  the  original 
contract  'between  Hazard  &,  Co.  and  [191 
Lippitt,  having  agreed  with  the  assignees  so  to 
do;  that  after  his  purchase  from  the  assignees, 
be  continued  to  supply  cotton  to  Lippitt,  till 
September,  16.12,  when  Lippitt  refused  to  re- 
ceive more;  that  in  August,  I83I,  he  also  fur- 
nished to  Lippitt  a  speeder,  which  cost  five 
hundred  and  fifty  dollars;  that  in  September, 
1832,  when  Lippitt  ceased  to  receive  cotton 
from  him,  there  was  due  upon  the  mortgage 
the  sum  of  five  thousand  four  hundred  and  five 
dollara  ^^  for  which  sum  he  then  had  a  lien 
on  the  machinery;  that  Lippitt  transferred  the 
machinery  to  Wilbur,  the  defendant,  with  no- 
tice of  the  complainant's  rights,  and  after  the 
complainant  had  demanded  the  machinery  of 
Wilbur,  the  latter  sold  it  and  refuses  to  ac- 
count. The  bill  prays  for  an  account  of  the 
value  of  the  machinery,  and  thnt  Wilbur  may 
be  decreed  to  pay  to  the  complainant,  out  of 
the  sum  found  to  he  its  value,  tlie  money  due 
upon  the  mortgage,  including  the  amount  of 
the  advance  made  by  the  complainant  to  pur- 
chase tbe  speeder. 

The  cause  was  heard  in  the  Circuit  Court,  on 
the  bill,  answer,  and  evidence,  and  a  final  de- 
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erae  made  in  favor  of  the  complainBiit;  and 
thereupoQ  the  respondent  appealed  to  this  court. 

The  title  of  the  complainant,  aa  a  purchaser 
from  the  assignees  of  Hazard  &■  Co.,  not  being 
admitted  in  the  answer,  it  is  obvious  that  proof 
of  the  assignment  to  him  is  indispensable.  The 
bill  alleges  it  to  have  been  made  hy  the  written 
instrument,  a  copy  of  which  has  been  given. 
iiy  reference  thereto,  it  appears  to  have  been 
executed  by  R.  G.  Hazard,  for  the  assignees. 
R.  G.  Hazard  is  examined  as  a  witness  by  the 
complainant,  but  does  not  state  that  he  had 
any  authority  from  the  assignees  to  act  for 
them  in  lliis  bi-halt,  nor  is  there  any  evidence 
of  such  authority  in  the  record. 

His  act  is  ratified  in  writing  b^  Thomas  R. 
Hazard,  one  of  the  assignees.  Tbia  ia  not  suf- 
ficient. Trustees  must  unite  to  pass  any  title 
to  property  jointly  held  by  them.  Ei  parte 
RigDy,  19  Ves.  403;  Sinclair  v.  Jacl^son,  8  Cow- 
en,  643,  583;  Klrby  v.  Turner,  1  Hoplcins,  309; 
2  Story's  Eq.  sec.  12S0;  Willis  on  Trustees,  139. 
The  previous  authority  or  subsequent  assent  of 
Low  must  be  shown. 

It  is  urged  that,  though  Low,  the  other  as* 
aignee,  did  not  sign  the  paper,  nor  ratify 
Hazard's  act,  by  any  writing,  he  did,  by  acts 
in  pais. 

There  are  reasons  why  very  clear  proof  of 
such  ratification  should  be  required  in  uiis  case. 
The  Srst  is,  that  the  bill  itself  states  no  such 
ratification.  It  relics  on  the  written  paper 
alone,  and  does  not  suggest  that  after  the  ex- 
■  ecution  of  the  paper,  one  of  the  assignees  rati- 
fied the  transfer,  by  acts  in  pais.  But  another, 
and  more  important  reason,  in,  that  tbia  trans- 
102*]  action  between  "Almy  and  R.  G.  Hazard, 
who  undertook  Co  act  for  the  assignees,  was  not 
in  accordance  with  the  trusts,  on  which  the  as- 
signees held  the  property.  The  nominal  consid- 
eration of  the  transfer  to  Almy  was  five  thou- 
sand dollars;  the  real  consideration  was  a  debt 
due  to  Almy  from  Hazard  &  Co.  at  the  time 
they  became  insolvent,  and  the  purpose  of  the 
transfer  to  Almy  was  to  prefer  that  debt. 
This,  neither  Hazard  &  Co.  nor  the  assignees 
liad  a  right  to  do.  And  the  proof  shnuld  be 
very  clear,  to  induce  the  court  to  declare  that 
a  trustee  has  ratified,  or  acquiesced  in,  a  breach 

creditors  of  Hazard  &  Co..  whose  rights  he  was 
bound  to  protect.  We  do  not  find  such  proof 
in  the  record.  There  is  no  evidence  tending  to 
show  that  Low  was  ever  informed  of  the  true 
nature  of  the  transaction  between  E.  G.  Haz- 
ard and  Almy,  or  bad  knowledge  that  the  pur- 
pose of  those  parties  was  to  give  a  preference 
to  Atmy's  claim.  And,  consequently,  if  he  had 
acquiesced  in  or  even  expressly  ratified  the 
transfer,  while  ignorant  of  its  real  character,  It 
would  have  been  open  to  him  afterwards  to 
disaffirm  it.  But  it  is  not  shown  that  Low 
did  acquiesce  in  or  ratify  the  act  of  R.  G. 
Hazard.  The  complainant  put  in  evidence  cer- 
tain lettel'B  from  Low  to  Lippitt,  which  have  an 
important  bearing  on  this  part  of  the  case. 
They  are  as  follows: 

Providence,  6th  February,  1832. 
Dear  Sir:  Yours,  dated  four  days  since,  is 
just  at  hand.  Contents  noted.  VVitli  rej;ard 
to  the  contract,  I  am  as  di-sin>.i=  to  have  it  ad- 
justed as  you.andam  ready  lo  attend  to  it  at 
B90 


any  time  you  may  name.     It  will  be  necesaary 

for  you  to  take  an  account  of  whftt  cotton, 
yarn,  cloth,  etc,  you  have  on  hand.  Yoa  ataici] 
that  .Mr.  Hazard  informed  you  that  he  hftd  pur 
chased  the  contract  of  the  assignees.  "That  is 
not  the  case.  I  have  made  no  dispoaition  of  it. 
Charles  Low,  Aaaignee. 
Providence.  October  26,  183i. 
Mr.  Christopher  Lippitt,  Sin  Haring  been 
notified  by  you  that  you  wiah  to  close  up  the 
contract  under  which  you  have  been  manulac- 
turing,  and  to  take  the  machinery,  you  payion 
the  deficiency  of  your  half  of  the  proBts,  you 
are  hereby  authorized  and  requested  not  In 
receive  any  mure  cotton  from  Samsoii  Almy  to 
manufacture  under  ,8aid  contract,  and  U>  man 
ufacture  what  cotton  you  have  on  hand  as  soon 
as  practicable.  You  are  requested  also  to  ren 
der  your  accounts  as  soon  as  practicable,  and 
we  will  have  the  accounts  of  the  profits  pre- 
pared as  soon  as  practicable,  with  a  Tiew  to  a 
prompt  and  final  settlement  of  the  whole  bmi- 


Respectfully,  your  obedient  •errant, 
Charles  Low,  for  self  and 
T.  K.  Hazard,  Assignee  for  R.  G.  Hazard  &  Ca* 
Providence.  Sov.  13,  ISffi. 

"Dear  Sir:  I  should  tike  to  know  if  tm 
are  furnishing  yourself  with  cotton  and  satK- 
ceiving  it  from  Mr.  Almy,  as  yon  hare  bos 
heretofore.  Aa  for  Rowland  Huard  being  ■; 
agent  for  settling  the  business,  he  cannot  pn- 
duce  anything  to  show  that  I  ever  emponni 
him  to  act  for  me  in  any  one  instance.  I  ikiU 
call  upon  Mr.  Almy  within  a  few  days  udwt 
him  for  a  settlement. 
Yours,  tc., 

Charles   Low.  Assignee  fat 
R.  G.  Hazard  t  Co.' 

In  these  letters,  Low  not  only  denin  H.C 
Hazard's  agency,  but  Almy's  right  to  mppl? 
cotton  on  his  own  account,  and  declartt.  is  " 
many  words,  that  he  has  made  no  diipstiiiM 
of  the  contract  which  created  the  mortpP' 
and  Mr.  Lippitt  testifies  that  Low  alwift  uU 
him  R.  G.  Hazard  never  was  appoinlN  <^ 
sf^ent  of  the  assignees,  and  had  nothing  to  if 
with  their  business.  It  does  not  appctriW 
up  to  the  time  when  he  wrote  the  last  of  tk» 
letters,  be  wos  aware  that  Almy  was  mffiTi*! 
cotton  to  Lippitt  by  reason  of  an  ssiipia* 
of  the  contract  to  him.  It  does  appear  llui^ 
knew  Lippitt  received  cotton  from  Almy  "^ 
the  contract;  but  this  he  had  done  for  ix"*? 
before  Almy  took  the  assigniaeBl  ofi^ 
■t.  by  virtue  of  an  arrangement  bei*'^ 
Almy,  Lippitt.  and  the  assignees  of  Bianl* 
Co.,  as  the  bill  itself  states:  and  notice  ii'^ 
discontinuance  of  that  arrangement  iJ  ■• 
brought  liome  to  Low,  until  after  Almt  kH 
ceased  to  supplv  cotton  to  Lippitt.  !>  *' 
quiescence  b\  Low  in  ^Imv's  acta  of  fnrii*' 
ing  cotton  under  the  contract  is  not  iben'** 
referable  lo  an  assignment  of  the  coninrt" 
Almy.  Hiid  -till  le^4  does  it  amount  to  i'>'^ 
cation  of  bulIi  un  asslf^ment  as  the  a«Jip*'J  ^ 
wero  not  able   to  make  without  a  bwi*  ■ 


,0*?t««H« 
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WiLBUB  V.  AlmT. 


11  H  WM«  iieceuu7  tharefore  to  iecMe  the 
ftme  upon  tliiB  point,  we  must  hold  that  Almy 
has  fuled  to  sDow  a.  valid  title  from  the  aii- 
sijniees.  But  we  are  of  opinion  that  independ- 
i-nt  or  this  defect  in  hU  title,  the  bill  cannot  !>' 
maintained. 

ft  has  alreadj  been  stated  that  Almy  did  not 
(lurchase  this  mortgage,  but  took  aa  as^iign- 
ment  of  it  for  the  purpose  of  obtaining  puy- 
ment  of  a  debt,  which  Hazard  &,  Co.  owed  him 
at  the  time  of  their,  failure.  This  is  proved: 
194*]  and  at  the  same  time  *it  is  sliown  tbal 
when  be  ceased  to  furnish  cotton  to  Lippitt,  in 
5?eptember,  1B32,  his  debt  was  paid.  Christo- 
pher H.  Lippitt  testifies: 

"I  did  converse  with  Samson  Almy,  at  dit- 
fwent  timeB,  while  he  whs  stockini;  the  milt,  in 
relation  to  the  interest  lie  had  in  doing  so.  Ue 
said  the  only  interest  he  had  in  furnishing 
>>took  for  the  mill  was  to  get  a  debt  to  him 
from  R.  G.  Hazard  &  Co.;  that  he  did  not  care 
to  continue  the  business  after  said  debt  was 
paid,  and  that  after  that  it  made  no  difference 
to  him  who  stocked  the  mill,  whether  my  father 
or  anybody  else.  I  told  Mr.  Almy  that  if  it 
would  be  any  damage  to  him  for  iny  father  to 
stop  receiving  stock  from  him,  that  he  might 
still  continue  to  furnish  the  mill.  Mr.  Almy 
replied  that  it  would  be  no  damage  to  him. 
and  that  my  father  had  better  stock  the  mill 
himself,  aa  he,  Mr.  Almy,  had  got  bis  debt, 
and  more,  too.  Subsequent  to  my  father's 
furnishing  the  mill,  Mr.  Almy  gave  him  a  let- 
ter of  recommendation  to  a  house  in  New  York, 
for  the  purpose  of  aiding  him  in  purchaainj; 
cotton.  He  did  state  that  he  had  no  further 
interest  in  having  the  mill  run  for  him,  as  hf 
hod  secured  his  debt  as  I  stated  in  my  answer 
to  the  previous  cross  interrogatory.  He  said 
it  was  a  matter  of  indifTerence  to  him  whether 
the  mill  and  machinery  was  run  any  longer  for 
him  or  not,  but  that  he  would  run  it  for  my 
father's  benefit,  if  ao  desired."  Christopher 
Lippitt  also  testifies:  "At  the  time  I  stopped 
manufacturing  for  Mr.  Almy,  we  had  some 
converwition  about  furnishing  cotton.  Mr,  Al- 
my saj-s,  that,  if  I  were  in  your  place,  I  would 
not  manufacture  for  them  any  longer,  they  are 
all  bankrupt,  you  don't  know  who  you  are 
manufacturing  for.  I  observed  to  Mr.  Almy 
that,  if  I  stopped  receiving  cotton  from  you, 
won^  it  be  an  injury  to  youT  He  said,  no,  not 
in  the  least,  for  I  think  I've  got  my  pay,  and 
more,  too.  1  then  observed  to  him,  that  prob- 
ably I  might  stand  in  need  of  some  assistance 
from  him,  it  I  commenced  on  my  own  account; 
be  promised  to  render  me  all  the  assistance  that 
be  well  could,  give  me  some  recommendations 
and  introductions,  where  I  might  buy  cotton. 
Afterwards,  sometime  in  the  year  1834,  he  gave 
me  introductions  to  go  to  New  York  to  buy  cot- 
ton. I  stopped  by  the  advice  and  consent  of 
Mr-  Almy.  The  letter  he  gave  was  addressed 
to  Messrs.  Jenkins,  Merrick  &  Co.  New  York; 
I  woa  also  advised  by  Mr.  Almy  to  send  my 
goods  to  them  for  sale,  and  1  did  send  most  of 
my  goods  to  them  in  future,  accordingly.  I 
never  beard  him  say  that  he  bad  any  lien  or 
claim  on  the  machinery  whatever.  He  said  the 
rontraet  between  me  and  R.  G.  Hazard  4  Co. 
was  placed  in  his  hands  by  them  for  the  pur- 
A)M  of  getting  a  debt  that  R.  G.  Hazard  &  Co. 
asii.«d. 


owned  him,  or  that  he  had  become  obliged  or 

bound  to  pay  for  them." 

•There  is  nothing  to  control  this  evi-  [*I9S 
dence  e?ioept   the   testimony  of  R.  G.  Hazard. 


ed  on  account  of  apprehension  of  difliculty  with 
Low  and  Fenner,  but  by  promising  my  personal 
services  in  the  subsequent  management  of  the 
business,  and  obligating  myself  by  some  other 
conditions,  I  prevailed  upon  him  to  make  the 

This  is  far  too  vague  an  account  of  the  con- 
sideration and  terms  of  the  sale  to  be  relied  on 
to  control  the  explicit  declarations  of  Almy, 
and  the  inferences  to  which  his  conduct  gives 

This  conduct  tend*  to  show  that  he  had  only 
a  conditional  interest  in  the  property  and  that 
his  interest  had  terminated.  He  not  only 
ceased  to  supply  cotton  in  IS32,  declaring,  at 
the  same  time,  that  his  debt  was  paid,  and  be 
had  no  longer  any  interest  in  the  matter,  but 
he  suffered  Lippitt  to  run  the  machinery,  and 
treat  it  as  his  own,  until  his  failure  in  Decem- 
ber, 1836,  when  Lippitt  conveyed  it  to  Wilbur 
and  others.  It  rested  in  their  hands  until  Nn 
vember,  1836.  when  Almy  demanded  it  of  Wil 
bur.  Nothing  more  appears  to  have  been  done 
or  said  by  him  in  reference  to  the  property,  til) 
October,  1840,  when  he  wrote  the  following  let. 
ter: 

'Trovidence,  10th  month  23d,  1640. 
Peleg  Wilbur, 

Respected  Friend:  1  have  consulted  counsel 
respecting  the  claim  I  have  against  thee,  and 
I  have  made  up  my  mind  to  commence  a  suit 
immediately,  unless  there  IS  a  settlement.  H 
thee  would  like  to  see  Mr-  Hazard,  he  will  be 
in  town  on  the  26th  instant, 
Thy  friend, 

•  Samson  Almy." 

Two  years  more  elapsed,  making  ten  years, 
from  the  time  when  he  ceased  to  have  anything 
to  do  with  the  machinery.  This  bill  was  then 
filed,  and  R.  G-  Hazard  is  very  active  in  the 
management  of  the  suit,  as  he  says,  by  reason 
of  an  understanding  between  Almy  and  him- 
self, when  the  assignment  was  made.  This  un- 
derstanding must  have  been  included  by  him  in 
that  part  of  his  testimony,  where  he  speaks  of 
promising  his  "personal  services  in  the  subse- 
quent management  of  the  business,  and  obli- 
gating himsdf  by  other  conditions;"  and,  if  one 
of  those  conditions  was  that  Almy  took  the 
transfer,  by  way  of  security,  and  his  debt  had 
been  paid,  it  is  quite  consistent  with  Almy's 
real  relation  to  this  pro]ierty  that  he  should  lie 
by  ten  years,  and  when  he  moved  that  R.  G. 
Hazard  should  be  active  also, 

•But  we  find  anothi'r  piece  of  evi-  [•190 
dence  in  the  record,  to  which  it  is  proper  to 
advert.  It  is  the  examination  of  Almy  befort 
the  master  upon  the  subject  of  his  title,  in 
which  he  has  undertaken  to  give  what  be  calls 
"the  history  of  the  whole  matter."  It  is  as 
follows : 

"In  reply,  1  must  give  you  the  history  of  the 
whole  matter.  In  1829,  I  think,  I  made  ar- 
rangement with  Rowland  G.  Hazard,  Jjott  ft 
Fenner,  and  Christopher  Lippitt,  to  furnish 
stock  to  Christopher  Lippitt  under  the  con- 
tract made  by  R.  G.  Hazard  &  Co-,  and  Cfaristo- 
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IM  Sdpsemb  Coubt  of  t 

pher  Lippitt,  they  agreeing  to  rive  me  one  half 
of  the  proflti  for  doing  the  bUBinesa.  We  went 
on  in  that  way,  until  I  made  the  purchase  of 
the  machinery,  after  which  I  became  sole  own- 
er and  went  on  under  the  contract.  At  the 
time  of  R,  G.  Haiard  &  Co.'b  failure,  they  owed 
me  five  or  six  thousand  liollari,  due  by  note, 
and  the  conaideration  of  the  contract  or  bill  of 
sale  was  those  notes,  so  far  bb  they  were  re- 
ijuired;  that  is,  the  agreement  was  that  that 
biU  of  Bale,  so  far  as  it  went,  should  go  to  can- 
cel these  notes.  The  notes  thus  canceled,  it  ia 
my  impression,  were  surrendered  to  K.  G.  Hai- 
ard,  aa  agent  for  the  aaaignees.  I  can't  say 
that  Mr.  Hazard  acted  as  agent  of  the  assignees 
when  T  aurrendered  the  notes  to  him:  he  did 
when  the  contract  was  made.  I  can't  remember 
when  I  surrendered  the  notes  to  Mr.  H.,  nor 
how  many  of  them  there  were.  I  could  ascer- 
tain, if  time  were  allowed." 

This  is  perfectly  explicit,  sxcept  on  one 
point,  and  that  is,  whether  the  transfer  to  him 
was  an  absolute  sale,  extinguishing  the  notes, 
or  by  way  of  collateral  security  for  the  notes. 
A  close  examination  of  his  statement  will  tend 
to  show  it  to  have  been  the  latter. 

He  saya,  "the  coneideration  of  the  contract, 
iir  bill  of  sale,  was  those  notes,  so  far  as  they 
were  required;  that  is,  the  agreement  ' 
that   bill   of   sale,   so   far  as   it  went,   should 
^o  to  cancel  those  notes." 

But,  it  the  consideration  of  the  sale 
extinguishment  of  the  notes,  what  is  meant  by 
its  extinguiabing  them,  so  far  as  it  went!  Thi 
language  is  intelligible,  if  the  agreement  wa 
that  he  should  work  out  his  debt  through  thi 
contract  with  Lippitt.  In  such  case,  the  bill  of 
sale  might  be  said  to  extinguish  the  notes  so  I 
as  it  went;  that  is,  so  far  as  it  should  prove 
be  eifectual  for  that  purpose.  And  this  cc 
struction  is  much  strengthened  by  the  fact  that 
he  does  not  profess  to  have  surrendered  any  of 
the  notes  at  or  about  the  time  when  the  trans- 
fer  was  made  to  him,  and  there  is  no  reason  to 
believe  he  did  so  before  his  debt  was  paid. 
Taking  this  statement  of  Almy,  in  connection 
with  his  repeated  declarations  to  the  Lippitts 
and  his  conduct  in  reference  to  this  property, 
I97*J  we  cannot  doubt  that  the  transfer  *waa 
made  solely  to  enable  him  to  obtain  payment 
of  these  notes  by  means  of  the  contract  with 
I.ippitt,  and  that  payment  was  thus  obtained. 

Other  questions  have  been  made  in  the  case, 
which  we  have  not  found  it  necessary  to  de- 

Our  opinion  is  that  the  decree  of  the  Circuit 
Court  should  be  reversed  and  the  bill  dismissed 

Order. 

ThiB  caiiae  came  on  to  be  heard  on  the  tran- 
■:iTi|]t  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode  Is- 
titiid  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered,  adjuded 
and  decreed  by  this  court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that  I 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  direclions  to  dis- 
miss the  bill  of  comtilaint  with  coata. 


ANDREW  ERWIN,  Appellant, 


/bere  a  bill  Id  chancery  afHtes  that,  at  aa  eiecii 
.  sale,  wblcb  was  alleeed  to  bave  been  open  bp< 
,  the  complainant  purchased.  Cor  the  sum  a 
"     >-■- ■ ---uiTd    by   mon 


Mere  Inadequacy  of  price  does  not.  of  Itself,  fur 
dIbH  a  anfflc-lent  reason  for  dlamlsslns  the  bill,  or 
deciding  tbat  the  complainant  was  entitled  la  dd 


THIS  was  an  appeal  from  the    Circuit  Court 
of   the   United    States   for   the   District  of 
Louisiana,   sitting  as   a  court  of  equity. 

It  came  up  upon  a  demurrer  to  a  bill  filed 
by  Andrew  Erwin,  which  demurrer  was  sus- 
tained by  the  court,  and  the  bill  dismi^ed  with 
costs.  The  facts  set  forth  in  the  bill,  arrangtd 
in  chronological  order,  were  as  follows; 

In  the  year  laS!).  James  M.  Wall,  a  dtizen 
of  the  State  of  Misaisaippi,  appears  to  have 
been  in  possession  of  two  plantations  in  Louiii- 
ana;  and  on  the  I6th  of  November,  in  that 
year,  sold  them,  together  with  the  atock  and 
slaves  upon  them  to  William  S.  Parham,  for  ■ 
aura  amounting  very  nearly  to  S3O0,0<X).  Of 
this  consideration,  $35,200  wer«  in  cash,  and 
the  residue  in  thirteen  promissory  notes,  each 
for  the  sum  of  $20,360.23,  payable  on  the  1st 
of  January,  1842,  1843,  1844,  184.'(,  1840, 
•1847, 1848,  1849,  1850,  1851,  1852,  1853,  flBS 
1854.  These  notes  were  drawn  in  favor  of 
Wall,  made  payable  and  negotiable  at  the 
Citiiens'  Bank  of  New  Orleans,  and  were  in 
dorsed  "ne  varietur"  by  the  notary  before 
whom  the  deed  was  acknowledged,  and  secured 
by  a  mortgage  of  the  property.  It  was  further 
stipulated  in  the  deed,  that  Parham  was  to  set- 
tle all  claims  against  the  property,  and  have  i 
credit  upon  the  notes  for  whatever  sums  he 
might  pay.  A  list  of  the  mortgages  outstand- 
ing upon  the  property  was  waived  by  the  par- 
ties, because,  as  was  stated  in  the  deed,  "Par- 
ham was  advised  of  the  mortgages  existing  on 
said  property."  The  list  nowhere  appeared  in 
the  record. 

In  1842,  Wall,  being  a  resident  of  Miaais- 
ppi,  was  sued  in  the  Circuit  Court  of  the 
United  States  for  that  district,  by  one  William 
M.  Beal,  a  resident  and  citizen  of  Louisiana; 
and  a  judgment  was  recovered  at  the  May  Term 
in  said  suit  for  $2,365.13.  An  execution  wa« 
issued  upon  this  judgment  against  Wall,  wliieh 
-  as   returned   "nulla  bona." 

On  the  1st  of  August,  1842,  Parham  con- 
veyed to  his  mother,  Elizabeth  Jane  Parham. 
who  was  also  the  mother  of  Wall,  all  the  prop- 
erty which  had  been  conveyed  to  him  bv  H'nll 
on  the  16th  of  November,  183U.    The  eonsidera- 
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tion  for  tlili  dec4  was,  tkat  the  grantee  should 
paj  the  thirteen  promiaaorj  notes  above  men- 
tioned (exoept  the  sum  of  $18,000,  which  was 
stated  to  have  been  paid  on  accoun*  of  themi ; 
that  the  grantee  should  also  pay  to  one  \ .'. 
Ford,  Jr.,  $0,986.52,  which  Parham  owed  in 
three  separate  notes,  and  should  also  pay  sun- 
diy  small  debts,  not  exceeding  in  the  whole 
five  thousand  dollars. 

On  the  20th  of  November,  1845,  Beal  filed  a 
petition  in  the  Ninth  District  Court  of  the  State 
of  Louisiaoa,  setting  forth  the  judgment  which 
he  had  recovered  against  Wall  in  the  State  of 
Mississippi,  and  praying  ttiat  it  might  be  made 
executory  in  Louisiana.     An   order   of  seizi 
and  sale  was  accordingly  granted,  and,  on  t 
19th  of  January,  ]M6,  a  writ  of  fieri  facias  v 
issued  to  the  sheriff  of  the  Parish  of  Madis 
oomnandiDg  him  to  seize  all  and  singular  t 
property   movable  or  immovable,  rights  and 
eredite  of  Wall  within  his  parish. 

On  the  24th  of  January,  1840,  the  sheriff 
levied  this  execution  upon  the  thirteen  promis- 
sory notes  above  described. 

On  the  first  Saturday  in  May,  1840,  the  said 
sheriff,  after  having  carefully  and  strictly  ob- 
■erved  and  complied  with  and  performed  all 
the  solemnities  and  formalities  required  by  the 
law  and  the  statute  in  such  case  made  and  pro- 
vided, sold  two  of  the  thirteen  promissory 
notes,  viz.:  the  two  which  were  due  on  1st 
JanoBTy,  1840  and  1847,  to  Andrew  Erwin,  the 
appellant,  and  one  John  W.  Nixon,  as  equal 
199*]  proprietors,  for  the  sum  of  $300,  'that 
being  the  last  and  highest  bid,  and  conveyed 
the  same  to  the  purchasers  in  due  form  of  law. 

On  the  same  day,  and  after  the  above  sale, 
the  sheriff  exposed  to  sale  the  remaining  eleven 
notes,  which  were  purchased  by  Erwin  alone, 
and  a  deed  executed  for  them  by  the  sheriff. 

On  the  31st  of  January,  1840,  between  the 
seizure  and  sale.  Wall  acknowledged,  before 
a  notary  public,  that  he  was  indebted  to  Dick 
and  Hill  in  the  sum  of  335,97B.63;  that  he  had 
given  them  his  promissory  note  for  that 
amount,  due  on  1st  April  following;  and  that, 
to  secure  the  payment  thereof,  he,  on  that  day, 
pledged,  transferred,  and  delivered  to  said  Dick 
and  Hill,  two  of  the  thirteen  notes  above  men- 
Jar.  202-300;  Heathcole  v.  Psisnoii,  8  Bro.  C.  C. 
1«T. 
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tioned,  vis.:  those  which  were  due  on  1st  Janu- 
ary, 1845  and  1840,  respectively. 

In  the  mean  time,  but  when  the  record  did 

not  show  exactly,  Elizabeth  Parham,  the 
mother,  died,  leaving  Parham  and  Wall  her 
heirs  at  law. 

At  some  period  subsequent  to  the  above 
transactions,  but  when  the  record  did  not  show, 
ill  ;k  and  Hill  got  possession  of  the  rest  of  tlie. 
thirteen  promissory  notes,  two  ot  which  had 
been  pledged  to  them  by  Wall,  as  above  stated. 

On  the  2d  of  January,  1S47,  Dick  and  Hill, 
being  thus  in  possession  of  the  notes,  caused 
the  mortgaged  property,  for  the  purchase  ol 
which  the  notes  were  given,  to  be  levied  upon 
and  aeiied  by  the  sheriff  of  the  Parish  of  Madi- 


of  $50,000. 

On  the  26th  of  February,  1847,  Erwin  filed 
his  bill  in  the  Circuit  Court  of  the  United  States 
for  Iiouisiana,  setting  forth,  in  great  detail,  thn 
above  facts;  and  averring  that  Nixon  had  sold 
his  half  of  the  two  notes  purchased  by  him  and 
Erwin  conjointly,  to  some  peiaon  unknown. 
The  bill  charged  Dick  and  Hill  with  a  corrupt, 
fraudulent,  and  iniquitous  combination  and 
conspiracy,  to  and  with  Wall,  to  cheat,  de- 
fraud, and  injure  the  creditors  of  Wall,  and  es- 
speciaUy  the  complainant.  It  averred  that 
Dick  and  Hill  were  the  creditors  of  Wall  {if  at 
all)  only  for  advances  made  upon  crops,  which 
advances  had  been  fully  paid;  that  the  sale  by 
them  of  the  mortgaged  property  was  therefore 
wholly  unnecessary;  that  the  sum  of  $50,000 
was  an  inadequato  price;  that,  if  they  had  a 
claim  upon  Wall  for  a  sum  leas  than  $50,000, 
the  residue,  after  paying  themselves,  ought  to 
be  shared  amongst  the  creditors  of  Wall, 
amongst  whom  the  complainant  was  one;  that 
Wall  was  in  the  enjoyment  of  ail  the  large  rev- 
enues from  the  property.  Tlie  hill  then  prayed 
that  Parham  should  be  adjudged  to  pay,  etc, 
and  in  default  thereof  that  the  property  might 
be  sold.  It  further  prayed  for  an  injunction 
upon  Parham,  Dick,  and  Hill,  forbidding 
■tiicm  from  selling  the  property,  or  dis-  [^200 
posing  in  any  manner  of  any  of  the  revenues  or 
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An  injnnctioii  was  granted,  and  the  defend- 
uits  appeared  and  answered;  but  afterwards 
withdrew  their  answers  and  demurred  to  the 
bill. 

On  the  8th  of  FcbruRry,  1S4S,  the  Circuit 
Court  dissolved  the  injunction,  and  dismisBed 
the  bill,  with  costs;  whereupon,  the  complain- 
ant appealed  to  this  court. 

It  was  argued  bj  Mr.  Johnson,  who  made  the 
following  points: 

1.  That  the  noUs,  from  I  to  13,  inclusiTe, 
bj  virtue  of  the  executory  process  of  seizure 
«nd  Bale  and  purchase,  averred  in  the  bill,  be- 
came the  property  of  the  complainant  in  his 
own  riglit  aa  to  eleven  of  them,  and  to  one  halt 
of  the  other  two:  the  other  half  having  been 
originally  in  J.  W.  Nixou. 

2.  That,  as  such  owner  of  said  notes,  he  had 
a  specific  lien  upon  the  property,  real  and  per- 
sona.1,  mentioned  in  the  bill. 

3.  That,  upon  that  ground  alone,  as  well  as 
upon  the  ground  of  discovery,  he  had  a  right  to 
the  relief  prayed. 

4.  That  he  was  entitled  to  relief,  also,  upon 
the  ground  of  the  corrupt  combination  and  con- 
spiracy between  the  defendants,  Dick  and  Hill, 
and  James  M.  Walt,  to  defraud  the  complain- 
ant, as  well  as  upon  the  ground  of  like  combi- 
nation and  oouapiraey  between  Dick  and  Hill 
and  William  S.  Farham,  to  defraud  the  credit- 
ors of  said  Wall. 

5.  That  if  the  property,  subject  to  the  in- 
cumbrance of  said  notes,  is  not  in  the  hands  of 
Dick  and  Hill  responsible  for  the  whole  amount 
of  the  notes,  it  is  at  least  responsible  in  the  pro- 
portion that  said  amount  bears  to  the  sum  of 
(35,079.70,  with  the  interest  thereon,  being 
the  amount  of  the  note  made  hy  Wall  to  Dick 
ami  Hill,  dated  Slat  January,  1S4S. 

a.  The  rule  established  in  5  Peters  and  11 
Gill  &  Johnson,  is  that  if,  besides  inadequacy 
of  price,  there  be  suspicion  of  fraud,  equity 
will  leave  the  party  to  his  remedy  at  law.  But 
here  there  is  nothing  but  mere  inadequacy  of 
price.  We  bought  at  a  judicial  sale,  and  all 
the  preliminary  steps  required  by  law  are  al- 
leged in  the  bill,  and  admitted  by  the  demurrer 
to  have  been  taken. 
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LowTf,  Esq.,  Kotftry  Public  tn  ^nd  for  tlie  Par- 
ish of  MadieoQ,  iu  order  to  identify  the  said 
notes  with  an  act  of  mortgage  and  sale,  passcu 
before  said  Lowrj  on  ICtii  November,  1839,  be- 
tween William  5.  Parham  as  vendee,  and  James 
ii.  Wall,  as  vendor,  hy  which  deed  the  payment 
«f  these  thirteen  notes  l>ore  a  mortgage  and 
privilege  upon  certain  property,  movable  and 
immovable,  in  said  deed  described,  together  with 
all  and  singular  the  mortgage,  liena  and  privi- 
leges bj  said  deed  created,  or  which,  by  opera- 
tion and  eflect  of  lav,  subsisted  to  and  in  favor 
of  James  M.  Wall. 

That  the  sherifF  did  advertise  the  property  so 
seized  for  the  satisfaction  of  the  judgment  in 
favor  of  Seal;  and  on  the  first  Saturday  of 
May,  1846,  having  complied  with  all  the  requi- 
sites of  the  law,  exposed  for  sale,  at  public  auc- 
tion, two  of  the  promissory  notes,  viz.;  those 
falling  due  the  lat  of  January,  in  the  years 
18*6  and  I84T;  and  that  these  two  notes  were, 
tor  the  sum  of  $300,  purchased  by  this  appel- 
909*]  lant  and  one  John  W.  'Nixon  oonjoint- 
Jyi  together  with  all  the  right,  mortgages,  equi- 
ties and  privileges  appertaining  thereto,  tliat 
being  the  last  and  highest  bid.  Whereupon 
•aid  two  notes,  together  with  all  the  mort' 
gages,  etc.,  pertaining  to  them,  were  conveypd 
bj  the  sheriff  to  th«  appellant  and  said  John 
W.  Niion. 


in.     The  follow- 


appellant,  togethi 
equities,  etc.,  attaching  to  ' 
ii^  is  the  sheriffs  return  oe 
hibited  as  part  of  the  bill: 

"Keceived  on  the  lOth  day  of  January,  1846, 
and  executed  on  the  24th  day  of  January  of  the 
same  year,  by  attaching,  in  the  hands  of  Wil- 
liam S.  Parham,  all  the  notes  described  in  the 
notice  of  seizure,  and  by  seizing  the  same  as 
described  in  the  eaid  notice  of  seizure,  by  vir- 
tue of  the  within  writ;  and  after  having  adver- 
tised the  same  for  the  space  of  fifteen  clear 
days,  the  sale  to  take  place  on  the  first  Satur- 
day of  March,  1846,  and  on  which  first  Satur- 
day of  March,  1846,  I  proceeded  to  offer  the 
same  for  sale  for  cosh,  after  causing  the  same  to 
be  appraised,  and  no  person  present  bid  for  said 
property  two  thirds  of  the  appraisement  of  the 
wime.  no  sale  was  effected-  Wherefore  I,  the 
sheriff,  re-advertised  the  same  upon  a  credit  of 
twelve  months,  for  the  space  of  thirty  clear 
days,  the  sale  to  take  place  on  the  first  Satur- 
day of  May,  1846,  on  which  said  first  Saturday 
of  May,  1846,  I,  the  said  sheriff,  proceeded  to 
offer  the  said  property  for  sale  upon  a  credit  of 
twelve  months,  at  the  court  house  door  in  Rich- 
mond, La-,  and  J.  J.  Amonette  beiuR  present 
and  acting  as  agent  for  Andrew  Krwin,  and 
Robert  Garland  being  present  and  acting  as 
agent  for  John  M.  Nixon,  bid  for  the  notes  de- 
scribed in  said  notice  of  seizure,  due  1st  Janu- 
ary, 1848,  and  1st  January,  1847,  the  sum  of 
•300,  which  being  the  last  bid  or  olfor  made, 
the  same  was  struck  off  and  adjudicated  to  the 
said  Erwin  and  Nixon,  at  and  for  the  said  sunt 
of  $300;  and  at  the  same  above-described  day 
I,  the  said  sheriff,  proceeded  to  offer  the  elevc'n 
other  notes,  as  described  in  the  notice  of  seiz- 
ure annexed  hereto  and  made  a  part  of  this 
Rtum,  on  the  terms  and  conditions  above  dc- 
It  li.  ed. 


scribed,  and  no  person,  being  present,  bid 
therefor  two  thirds  of  the  appraised  value  of 
the  said  property,  no  sale  was  effected.  Where- 
upon, I,  the  said  sheriff,  re-advertised  the  same, 
the  sale  to  take  place  at  the  town  of  Richmond 
aforesaid,  on  the  first  Saturday  of  May,  1846, 
upon  a  credit  of  twelve  months,  for  the  space 
of  thirty  clear  days;  I,  the  said  sheriff,  pro- 
ceeded to  offer,  on  the  said  first  Saturday  of 
May,  1846,  at  the  town  of  Richmond  aforesaid, 
the  said  property;  and  James  J.  Amonette  be- 
ing present,  and  acting  as  agent  for  Andrew 
Erwin,  bid  therefor  the  'sum  of  $300,  ['203 
wiiich  being  the  last  and  highest  bid  or  offer 
made,  I,  the  said  sheriif,  struck  off  and  adjudi- 
cated the  said  property'to  the  said  Andrew  Er- 
win, at  and  for  the  said  sum  of  $300;  and  the 
said  Amonette,  acting  as  counsel  for  the  iilain- 


il  of  James  M.  Wall,  i 
was  at  that  time  invested  with  all  the  liens, 
equities,  etc.,  pertaining  to  them. 

That  of  all  the  proceedings  of  the  sheriff  of 
Mndison,  by  virtue  of  this  execution,  and  of  the 
sale  of  the  several  notes  to  the  appellant  and 
Nixon,  both  Wall  and  Parham,  and  all  claim- 
ing under  them,  tiad  due  legal  and  constructive 
notice. 

That  Nixon  had,  a  few  weeks  before  the 
filing  of  the  bill,  parted  with  all  his  interest  in 
the  two  notes  which  he  had  purchased  con- 
jointly with  the  appellant,  to  some  person  un- 
known to  the  appellant. 

The  bill  then  states,  that  on  or  about  the  I6th 
of  November,  183B,  James  M.  Wall  was  seised 
and  possessed  of  two  large  and  valuable  plan- 
tations, of  a  great  number  of  negroes,  and  of 
a  large  stock  and  all  the  utensils,  etc.,  pertain- 
ing to  BO  extensive  an  estate;  and  being  so 
seised  and  possessed,  he,  on  the  day  and  year 
last  mentioned,  conveyed  the  same  to  William 
B.  Parham,  in  consideration  of  the  sum  of  $290,- 
999.09,  of  which  a  portion  was  paid  in  cash, 
and  the  rest  was  represented  by  the  thirteen 
several  promissory  notes  above  referred  to. 

That  notwithstandiuK  James  M.  Wall  and 
all  claiming  uniicr  him  had  legal  and  construc- 
tive notice  of  the  sheriff's  seizure  on  the  24th  of 


y  of  the  same  year,  execute  his  promis- 
sory note  to  James  Dick  and  Henry  R.  W.  Hill 
for  $1,948.48,  payable  on  the  Ist  of  April, 
1S4S,  and  as  security  therefor,  pledged  those 
two  of  the  notes  of  Parham  in  favor  of  Wall, 
falling  due  the  1st  of  January,  184B,  and  1st 
January,  1S46. 

The  bill  further  states,  that  within  a  few 
weeks  before  the  date  thereof,  the  said  Diclt 
and  Hilt  had  become  possessed  of  the  eleven 
other  notes,  but  by  what  means  the  appellant 
knows  not-  That  said  Dick  and  Hill  had  re- 
cently discharged  William  S.  Parham  from  ail 
liability  to  Wall,  or  any  person  or  persons  claim- 
ing under  said  Wall.  That  the  notes  of  Parham, 
in  favor  of  Wall,  and  alrave  referred  to,  cannot 
be  met  by  the  drawer  unless  the  property  um- 
cliased  by  him  of  Vi'&V^,  a,B4  ^■».t%c4.  -wW-V  Vr*. 
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paymeflt  thereof,  be  iubjected  to  their  liquiila- 

204*]  That  the  uid  Dick  and  Hill,  being 
poBsessed  of  the  aaid  thirteen  promisaorj  notes, 
and  professing  to  act  in  virtue  of  the  mort- 
gagee, equities,  and  liens  pertaining  to  such 
not«H,  had,  on  the  2d  of  January,  1B47,  levied 
upon,  seized,  and  at  public  auction  sold  to  them- 
aelves,  as  highest  bidders,  the  property  charged 
with  the  payment  of  these  notes,  for  the  sum 
of  350,000;  but  the  complainant  cannot  state 
bj  virtue  of  and  for  what  particular  note  or 

That  the  sum  of  $50,000,  the  alleged  consid- 
eration money  for  this  fale,  was  leas  than  one 
third  of  the  real  value  of  the  property  sold. 

The  bill  alleges  that  the  proceedings  between 
Dick  and  Hill  and  Wall,  and  between  Dick 
and  Hill  and  Parham,  were  the  result  of  com- 
bination and  conspiracy  to  defraud  the  com- 
plainant. That  on  the  lat  of  August,  184Z, 
William  B.  Parham,  by  deed,  conveyed  to  Mrs. 
Elizabeth  Jane  Parham  (the  mother  of  the  aaid 
Parham  and  of  James  M.  Wall),  all  and  singu- 
lar the  property,  real  and  personal,  which  in 
the  year  1839  had  been  conveyed  by  said  Wall 
to  said  Parham,  for  and  upon  consideration, 
nmotigst  others,  that  the  said  Eli^abet!)  Jane 
Farliam  would  discharge  the  thirteen  promis- 
sory notes  charged  upon  the  property,  but  that 
the  said  Elizabeth  Jane  Parham  was  at  the  time 
of  this  conveyance  aged  and  inDrm,  and  with- 
out any  other  means  of  paying  for  the  properly 
than  by  the  profits  of  the  property  itself; 
charges  said  conveyance  to  be  fraudulent  and 
void  ax  to  the  creditors  of  Wall  or  Parfaatn; 
that  it  could  interpose  no  hindrance  to  com- 
plainant'a  recovery.  That  Elizabeth  Jane  Par- 
ham died  in  the  year  1S44,  leaving  William  H. 
Parham  and  James  M.  Wall  her  heirs  at  law. 
The  bill  alleges,  that  the  property  in  ques- 
tion, and  upon  which  the  notes  are  a  lien,  is 
not  adequate  security  for  their  payment,  unless 
all  the  revenues,  issues,  and  pronts  of  the  estate 
be  appropriated  to  their  liquidation.  That  since 
the  sale  of  the  estate  to  Parham,  such  property 
has  greatly  depreciated,  and  that  it  would  nut, 
at  the  time  of  bill  filed,  bring  at  public  sale 
anything  like  its  real  and  just  value.  That  tlic 
revenues  and  profits  of  the  estate  are  from  $20,- 
000  to  $30,000  per  year.  That  ever  since  the 
conveyance  to  Mrs.  Elizabeth  Jane  Parham, 
James  M,  Wall  and  William  S,  Parham  have 
resided  upon  the  estate;  the  first  having  the 
sole  management  and  control  of  the  property,  its 
issues  and  profits,  and  both  deriving  their 
maintenance  and  support  therefrom. 

The  bill  claims,  that  if  the  sale  by  Dick  and 
Hill  was  lawful  and  in  good  faith,  that  the  pro- 
ceeds of  that  sale  should  be  distributed  pro  rata 
amiing  the  several  thirteen  promissory  notes; 
and  after  propounding  interrogatories,  prays 
205"]  the  court  to  award  "to  the  complainant 
the  possession  of  the  tiiirteen  promissory  notes, 
and  that  he  be  decreed  to  have  all  the  liens  and 
privileges  pertaining  to  said  notes:  That  the 
conveyance  to  Mrs.  Elizabeth  Jane  Parham  be 
set  aside.  That  tile  sale  of  the  2d  January, 
1847..  under  which  Dick  and  Hill  claim,  be 
riecJared  null;  that  a  receiver  be  appointed, 
and  fli.it  the  defendants  be  tealTamed  \i^  m- 
jiinction  from  intermeddWng  -jivWi.  ot  i\\R\roa- 
ing  of,  the  property  in  qui^stion,  oi  iia\w^  o 
SAO 
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disposing  of  any  of  the  said  thirteen  promis- 
sory notes. 

On  the  Gth  o(  March,  1847,  a  writ  of  iDJuBc- 
tion  was  granted,  and  afterwards  answers  wers 
put  in  by  the  defendants,  but  were  subsequenUj 
withdrawn,  by  agreement  of  counsel,  and  a  de- 
murrer filed,  alleging  that  the  bill  made  out  no 
title  to  the  discovery  sought  in  the  interroga- 
tories, and  did  not  contain  sufficient  matter  of 
equity  to  establish  the  claim  for  relief. 

The  hearing  coming  on  upon  bill  and  de- 
murrer, on  the  8th  of  February,  1848,  the  de- 
murrer was  auatained,  the  injunction  dissolved, 
and  the  bill  dismissed  with  costs,  and  from  this 
decree  the  complainant  below  prosecuted  an 
appeal  to  this  court. 

The  appellant  contends: 

1.  That  the  notes  from  one  to  thirteen  inclu. 
sive,  by  virtue  of  the  executory  process  of  seiz- 
ure, sale,  and  purchase,  averred  in  the  bill,  be- 
came the  pra[^rty  of  the  complainant  in  his 
own  right  as  to  eleven  of  them,  and  to  one  half 
of  the  other  two,  the  other  iialf  having  been 
originally  in  J.  W.  Nixon. 

2.  That  as  such  owner  of  said  notes,  be  had 
a  specific  lien  upon  the  property,  reftl  and  per- 
sonal, mentioned  in  the  bill. 

3.  That  upon  that  ground  alone,  as  well  as 
upon  the  ground  of  discovery,  he  had  a  right 
to  the  relief  prayed. 

4.  That  he  was  entitled  to  relief  also  upon 
the  ground  of  the  corrupt  combination,  and  con- 
spiracy between  the  dctendanta,  Dick  and  Hill 
and  James  M.  Wall,  to  defraud  the  complain- 
ant as  well  as  upon  the  ground  of  like  combi- 
nation and  conspiracy  between  Dick  and  Hill 
and  William  8.  Parham  to  defraud  the  credit- 
ors  of  said  Wall. 

5.  That  if  the  property  subject  to  the  incum- 
brance of  said  notes  is  not  in  the  hands  of  Dick 
and  Hill  responsible  for  the  whole  amount  of 
the  notes,  it  is  at  least  responsible  in  the  pro- 
portion (hat  said  amount  bears  to  the  sum  of 
$35,870.79,  with  the  interest  thereon,  beinj; 
the  amount  of  the  note  made  by  Wall  to  Dick 
and  Hill,  dated  alat  January,  1846. 

No  counsel  appeared  for  the  appellees,  Dick. 
Hill,  and  Parham ;  and  as  it  does  not  appear  bt 
the  demurrer  on  what  grounds  of  defense  the 
respondents  relied  in  the  Circuit  Court,  or 
wherefore  the  court  dismissed  the  bill,  we  han' 
CKamined  for  ourselves,  so  far  as  we  were  en- 
abled, whether  any  legal  defect  exists  in  thr 
•proceeding  and  process  under  which  [*aOB 
the  notes  were  seized  and  sold.  The  bill  al- 
leges that  all  the  steps  taken  were  in  due  form 
of  law;  nor  is  anything  found  in  its  statement'' 
contrary  to  the  laws  of  Louisiana,  so  far  ss  «e 
can  ascertain,  that  will  render  the  sale  void. 

And  aa  the  bill  stands  on  demurrer,  and  noth- 
ing beyond  its  alttgations  can  be  considered,  it 
is  not  possible  for  us  to  say  that  the  complain- 
ant is  entitled  to  no  relief  at  all,  and  therefore 
dismiss  his  bill.  He  paid  only  six  hundred 
dollars  for  these  thirteen  notes,  calling,  in  tlie 
aggregate,  for  $280,000;  but  this  was  paid  on 
an  execution  sale,  admitted  by  the  demurrer  to 
have  been  open  to  competition,  regular  anil  fair 
The  payer,  Parham.  may  have  bcpn  insoiifiil. 
and  the  mortgage  of  no  value  for  want  of  tiiK 
m  the  mortgngor.  In  such  event  no  startlini; 
i.\i\aifi\\iws  vA  ^vvcft  tiowW  be  predicated  of  th» 
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amount  of  tbe  notes,  Mid  the  price  paid  for 
tlieni.  Complainant  ia  entitled  to  relief  aa  the 
case  now  stands,  certaiDlf  to  the  extent  of  the 
six  hundred  dollars,  and  interest  on  it;  and  he 
having  a  right  of  possession,  and  owning  the 
judgment,  it  is  not  perceiTed  how  he  oomd  be 
deprived  of  the  notes  until  his  whole  judgment 
was  satisfied.  Or,  his  rights  maj  extend  to  an 
enforcement  of  the  mortgage  and  all  the  notes. 
We  deem  it  useless  further  to  speculate  on  these 
matters  at  present. 

On  the  other  hand,  the  execution  sale  may 
be  void  for  reasons  that  can  be  brought  out  in 
evidence,  but  which  are  not  now  open  to  con- 
troversy, because  the  bill  alleges  that  the  pro- 
ceeding under  which  complainant  purchased 
was  regular  and  bona  fide.  Or  again,  because 
of  want  of  title  in  Wall  to  the  notes  and  mort- 
g^ed  property  at  the  date  of  the  levy  and  sale. 
These  matters,  or  any  others  set  up  in  defense, 
respondents  may  bring  forth  by  their  answer  if 
they  think  proper  to  do  so. 

All  we  mean  now  to  say  is,  that  complainant 
has  made  a  prima  facie  case  for  answer  and  for 
relief;  and  it  is  the  duty  of  respondents,  if  they 
m^n  to  defend,  to  meet  that  case  by  answer, 
and  to  show,  if  they  can,  that  no  relief  should 
be  granted;  or,  if  any,  to  what  modified  extent 
compared  with  the  entire  relief  prayed'.  We 
therefore  feel  ourselves  bound  to  reverse  the 
decree,  and  to  overrule  the  demurrer,  with 
leave  to  respondents  to  answer  in  the  Circuit 
Court,  when  this  cause  is  returned  there  on  our 
mandate. 

Hr.  Justice  HgIboh  dissented: 

I  am  unable  to  assent  to  the  decision  of  a 
maiority  of  the  court  in  this  case. 

The  complainant  has  purchased,  at  sheriff's 
aale,  thirteen  promissory  notes,  given  as  part 
SOT*]  of  the  purchase  money  upon  a  'sale  of 
n  large  plantation  and  slaves;  and  secured  by 
mortgage  on  the  same  to  an  amount  exceeding 
4200,000  for  the  small  sum  of  $600;  and  asks 
the  interposition  of  the  extraordinary  powers 
«t  this  court  on  the  equity  side  to  aid  him  in 
realiiing  this  enormous  speculation. 

I  think  he  should  be  left  to  his  remedy  at 
law,  and  this,  upon  the  established  course  of 
proceeding   of   a   court   of   chanceiy   in   these 

In  Seymour  t.  Delancey  et  al.  6  Johns.  Ch. 
S.  822,  Chancellor  Kent  held  that  a  specific 
-performance  of  a  contract  of  sale  is  not  a  mat- 
ter of  course,  but  rests  entirely  on  the  diacre- 
tioo  of  the  court,  upon  a  view  of  all  the  circum- 
vtancM.  And  that  though  mere  inadequacy  of 
price,  independent  of  other  circumstances,  is 
-not,  ol  itself,  suflicient  to  set  aside  the  transae- 
-tion,  yet  it  may  be  suOicient  to  induce  the  court 
-to  stay  the  exercise  of  its  discretionary  power 
to  enforce  a  specific  performance.  All  the 
«aaea  on  this  subject  will  be  fo<md  reviewed  in 
that  case;  and,  also,  by  Chief  Justice  Savage  in 
-the  Court  for  Uie  Correction  of  Errors,  where 
the  decree  in  that  case  was  affirmed.  6  Cow. 
440. 

The  Chancellor,  after  having  referred  to  many 
of  the  cases  particularly,  observed  that  these 
rasfw  show  the  antiquity  of  the  doctrine  of  the 
court;  and  that  the  po'.ver  of  awarding  the 
■pMnSe  execution  of  contracts,  for  the  sale  of 
land,  ratted  in  sound  Judieial  discretion,  and 


was  not  to  be  applied  to  eases  timt  were  hard, 
or  unfair,  or  unreasonable,  or  founded  on  very 
inadequate  considerations. 

The  strong  ground  against  enforcing  a  con- 
tract, where  the  consideration  is  so  Inadequate 
as  to  render  it  a  hard  bargain,  and  an  unequal 
and  unreasonable  bargain,  is  that,  if  a  court  of 
equity  acts  at  all,  it  must  act  ex  vigore,  and 
carry  the  contract  into  execution  with  unmiti- 
gated severity;  whereas,  it  the  party  be  srnt  to 
law,  to  submit  his  case  to  a  jury,  relief  can  be 
afforded  in  damages,  with  a  moderation  agree- 
able to  equity  and  good  conscience,  and  when 
the  claims  and  pretensions  of  each  party  can 
be  duly  attended  te,  and  be  permitted  to  govern 
the  assessment. 

In  the  case  before  us,  if  the  court  undertakes 
to  give  relief,  it  would  seem,  from  the  estab- 
lished rules  of  proceeding  in  equitj',  that  it  will 
be  bound  to  award  to  the  complainant  the  full 
amount  of  the  notes  in  question;  and  thus 
enable  him  to  realize  upwards  of  $2SO,000  up- 
on a  purchase  at  the  price  of  $(!00;  in  other 
words,  virtually  awarding  to  him,  for  this 
small  consideration,  an  estate,  which  Wall,  one 
of  the  defendants,  had  sold  for  a  sum  exceed- 
ing S2(!0,OIX1  as  the  notes  in  question  consti- 
tute part  of  the  purchase  money  and  the  pay- 
ment secured  upon  tliis  estate. 

*The  inadequacy  of  the  consideration  [*a08 
is  far  beyond  that  of  any  case  that  has  come 
under  my  observation  in  the  course  of  this  ex- 
amination, and  is  such  as  to  shock  the  common 
sense  of  mankind. 

In  many  of  the  cases  in  which  the  court  has 
refused  to  interfere,  mainly  on  the  ground  of 
inadequacy  of  price,  only  riolf  the  value  had 
been  agreed  to  be  given.  That  was  considered 
as  sufficient  evidence  of  a  hard  and  unconscion- 
able bargain,  to  induce  the  court  to  pause,  when 
its  extraordinary  powers  were  invoked  to  the 
aid  of  the  parly  seeking  to  realine  the  advantage 
of  the  contract,  and  turn  him  over  to  a  court  of 

The  complainant  in  this  case  is  not  without  a 
remedy.  If  he  has  got  a  legal  right,  he  can  go 
into  a  court  of  law  and  enforce  it.  But  I  do 
not  think  it  a  fit  case  for  the  interposition  of  a 
court  of  equity. 

I  do  not  regard  the  allegation  of  a  fraudulent 
attempt  on  the  part  of  the  defendants,  to  pre- 
vent tlie  complainant  from  realizing  the  benefit 
of  his  purchase' ;  as  the  question,  wlitther  or  not 
a  court  of  equity  should  interfere  and  grant  the 
relief  prnyed  for,  in  my  judgment,  is  wholly 
unaffected  by  any  such  considerations;  for,  as- 
Bumiug  the  fraud  should  be  hereafter  estab- 
lished, and  this  impediment  to  the  enforcement 
of  the  claim  set  up  under  the  purchase,  removed, 
even  then,  according  to  the  course  of  proceed- 
ing In  a  court  of  equity,  as  already  stated,  that 
court  would  withhold  its  extraordinary  power 
from  aiding  the  party  to  obtain  so  unjust  and 
unconscionable  advantage,  and  turn  him  over 
to  a  court  of  law.  Hy  entertaining  the  case,  as 
presented  in  the  hill,  and  directing  an  answer, 
the  court  assumes  that,  if  the  compininant  can 
establish  the  fraud  in  the  transfer  of  the  notes 
as  charged,  he  is  entitled  to  this  decree  for  the 
whole  amount  of  his  purchase;  for,  as  we  have 
seen,  a  court  of  equity  must  act.  if  at  all,  ex 
vigore,  and  carry  into  execution  the  purchase  as 
it  has  been  made.  It  cannot  consistently,  in 
•  ST 
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the  exerri«c  of  its  power  on  this  subject,  carry 
tbe  purchase  into  partial  execution  b;  separ&t- 
ing  It,  granting  the  execution  in  part,  and  with- 
holding it  in  part.  This  would  be  arbitrarj',  and 
unsupported  07  any  rule  or  principle  to  guide 
the  judgment  of  the  court. 

VVlietlier  the  court  will  entertain  the  caae  at 
all,  or  not,  and  give  tbe  relief  prayed  for  in 
these  cases,  is  a  question  of  judicial  discretion; 
but,  when  once  entertained,  and  held  to  be  a 
proper  case  for  tbe  relief,  there  can  be  no  other 
given,  consistent  with  established  principleB, 
than  such  as  the  legal  title  or  right  set  up 
carries  along  with  it.  If  it  gives  to  bim  an 
estate  in  land,  the  court  cannot  stop  at  a  moiety 
of  it ;  nor,  in  this  case,  in  awarding  any  amount 
less  than  the  $260,000.  The  legal  title  to  the 
whole  amount  is  aa  complete  as  to  any  portion 
of  it. 

90a*]  *For  these  reasons,  thus  briefly  given, 
I  am  obliged  to  dissent  from  the  decision  in 


Order. 


This 


ne  on  to  be  beard  no  tbe  tran- 
ript  of  the  record  from  the  Circnit  Court  of 
the  UniUd  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
juilgcd  and  decreed  b^  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  overrule  Uie  demurrer  of  the  de- 
fendants with  leave  to  them  to  answer,  and  for 
such  further  proceedings,  in  conformity  to  the 
opinion  of  this  court,  as  to  law  and  justice  may 
appertain. 


THE  UNTTED  STATES,  Appellants, 

MICHAEL  MOORE. 

What  Spanish  oHicers  in  Louisiana  had  power 
to  grant  lands — decree  of  District  Court  in 
land  cases  must  be  definite  as  to  i^unntity — 
Adverse  claimants  are  necessary  parties. 


lased  [bt  power  )o  giant  part  oC  tbi- 

-,  ITBT,  Morales,  who  was  IntPndant, 
.  _j  ^  receipt  of  that  -■-•- 


glvpn  by  blm  tor  tbe 

purchMe  money  ol  laads  soldi 

By  the  lOKulatEoni 

of  O'Reilly,  made  In  1770.  the 
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fo  lb,-  king. 

This  condition  not 
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d    tbe   alleged    proprietor    not 
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decreed  Ibat  "in  case  any  of 

i!:?!??/l'»!?n,i' 

V    tbe    prtltloner   Bboiild    have 

(be   Slate  of   Louisiana,  a   like  quantity   of  public 

Thl'jH  derrpe  was  erroneous.  The  Act  of  1844  re- 
rivod  (he  A<-t  of  1824.  but  (\\4  nol  rc-vVi*  A*  K« 
of  IH2S  :  nnd  the  Act  ot  1824  re^uVtrt  t.*ie  evaiHe« 


«r  ihi'   L'ultcd  States  t 
Ban 


tbat  Ibe;  mlabt  come  In  and  defMd  their  title  K 
also  Intended  that  tbeie  grantees  sbould  prodace 
Ibeir  titlei.  so  that  the  coatt  might  ascertain  their 
boundaries  and  ouantltlea.  and  decree  aceordhii. 
Iv.     But  In  the  decree  In  queatlon,  this  was  not 


trict  of  Louisiana. 

The  Act,  approved  ITth  June,  1844  (4  Stat. 
at  large,  p.  670),  revived  and  continued  for 
five  years,  and  eitended  to  the  State  of  Lotii- 
siana  the  expired  Act  of  26th  May,  1824,  en- 
titled, "An  Act  enabling  the  claimants  to  lands 
within  the  limits  of  the  State  *of  Mis-  [*aiO 
souri  and  Territory  of  Arkanaaa  to  institute 
proceedings  to  try  the  validity  ot  their  claims." 
4  Stat,  at  Large,  p.  62. 

Under  this  Act  Michael  Moore  presented  his 
petition  to  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana,  on  tSe 
ITth  June,  1840,  clninrng  sixty  thousand  ar- 
pents  of  land  situated  in  the  District  of  the 
Ateliafalaya,  in  the  suarp  end  of  land  or  anple 
where  the  Atchafalaya  and  Mississippi  rivers 
join,  or  the  point  formed  between  the  said 
rivers  at  the  place  the  Atchafalaya  leaves  tbe 
Mississippi. 

Tbe  title  presented  by  tbe  petitioner  was  the 
following: 

No.  2— Sale  of  Royal  Lands;   page  31. 

Don  Juan  Ventura  Morales  and  Don  Gilberts 
Leonurd,  Intendnnt  and  Comptroller,  pro  tem- 
pore of  the  Province  ot  Louiaiana. 

We  have  received  from  Don  Antonio  Iriarle 
twenty-four  thousand  bits  ( 12}  eta.  each)  for 
the  value  of  sixty  thousand  auperficial  arpenls 
of  land  at  the  rate  ot  Sve  cents  per  arpent, 
whicli  land  has  been  sold  to  him  for  amount  of 
the  royal  treasurer  in  the  district  of  countrr 
of  Chafalaya  and  the  Mississippi,  on  the  point 
where  the  two  unite;  which  payment  is  entered 
in  folio  31  of  the  journal  of  this  Treasury  Dr 
partmcnt,  and  seven  hundred  and  eight  hiti 
(121  cts,  each),  the  amount  due  for  the  tun 
and  a  half  per  cent,  for  the  duty  of  half  yearly 
tribute,  and  eighteen  per  cent,  for  the  transpor 
tation  of  said  half  yearly  tribute  to  Spain, 
have  also  been  paid,  as  shown  by  the  amount 
below,   namely:  ^its         Bits 

For  the  value  of  said  land,         24,000 
Tbe    half    yearly    tribute,    and 

eighteen     per     cent,     for     ita 

transportation  to  Spain,  708 

24.708 

New  Orleans,  11th  September,  1797. 

(Signed)  Morales. 

Leonard. 
Vatdes- 

On  the  8th  of  January,  1833,  Don  Kuquf 
.Moreno,  then  residini;  in  Madrid,  purcli.n^n) 
(he  claim  from  Don  Antonia  Triarte  for  fifty 
thousand  bits  (I2t  cts.  each)  ;  and  in  order  v 
obtain  a  formal  transfer  of  the  title,  he  prt- 
spiited  a  petition  on  the  17th  of  February,  1835. 
to  the  Lieu  tenant -Mayor  of  Madrid,  requeatio!! 
that  the  acknowledgment  of  IrJarte  to  tli' 
transfer  might  be  made  in  due  form.  Accord 
ingly,  Iriarte  appeared  before  the  Lieulenani- 
Mayor,  and  acknowledged  the  deed  in  the  [urt- 
ence  of  three  notaries. 

•In  18.18  Roque  Moreno  wrote  several  (•SH 
\«\.\jn«  Vn  VX\«  NmuiK  a(  Rosendo   Femandei  i 
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GOt,  at  Ektsda,  requesting  them  to  sell  the! 
claim,  and  in  Ma;  indorsed  the  document  to 
tfaem  for  this  purpose  by  the  followinj^  order; 

"Pay  to  the  order  of  Metsrs.  Don  Roscndo 
Fernandez  ft  Co.,  the  Talae  of  the  document 
hereto  annexed,  for  value  in  account  with  said 
gentlemen.  Roque  Moreno. 

Madrid,  STth  May,  1838." 

On  the  15tb  of  September,  1S3S,  Fernandez 
ft  Co.  asaigued  the  documents  to  Cuesta,  who 
transferred  them  to  £Ioare,  the  petitioner,  as 
appears  by  the  following  transfers: 

"Agreeably  to  a  letter  from  Don  Roque 
Moreno,  uf  2Sth  of  July  last,  we  transfer  the 
above  documents  to  Don  Antonio  Garcia  Cuea- 
ta,  or  order,  without  any  recourse  whatsoever 
against  us.  R.  Fernandez  ft  Co. 

Havana,  16th  September,  1838." 

"I  hereby  aasign,  transfer  and  convey  to 
Michael  Moore,  all  my  right,  title  and  interest, 
and  the  interest  of  Roque  Moreno  and  R,  Fer-  . 
nandez  ft  Co.,  to  the  foregoing  title,  and  to 
the  sixty  thousand  arpenta  of  land  herein  men- 
tioned. Antonio   Garcia   Cuesta." 


nell.  Governor  and  Captain -(ieneral  of  the  Is- 
land of  Cuba,  verified  by  Robert  B.  Campbell, 
Esq..  Consul  of  the  United  States  at  Havana. 
The  letter  was  addressed  to  the  Spanish  Consul 
at  Kew  Orleans; 

"In  my  ollicial  letter  of  the  22d  of  Febru- 
arr,  I  communicated  to  your  Excellency  what 
follows: 

His  Excellency,  the  Intendant  of  the  Army, 
Sub- Intend  ant -General,  and  Delegate  of  the 
Royal  Treasury  of  this  City,  in  his  otScial  let- 
ter of  the  IStli  of  this  month,  commiinicatea  to 
me  what  follows: 

E^ateemed  Sir:  In  order  to  be  able  to  an- 
swer your  ollicial  letter  of  the  8th  inst.,  in 
which  you  inclosed  me  a  letter  from  the  Con- 
sul of  Her  Majesty  in  New  Orleans,  asking  cer- 
tain information,  I  aent  aaid  letter  to  the  gen- 
eral archives  of  the  royal  treasury,  and  have 
obtained  the  following  information.  At  folio 
31  of  the  book  (journal)  of  the  Comptroller  for 
the  Army  and  Ut-partment  of  the  Royal  Treas- 
ury for  the  Province  of  Louisiana,  for  the  year 
1T1)7,  is  an  entry,  of  which  what  follows  is  an 
exact  oopy; 

aia*]  'September  llth.  We  have  received 
from  Don  Antonio  Iriarte  twenty- four  thou- 
sand bits,  for  the  value  of  sixty  thousand  su- 
perficial arpents  of  land,  at  the  rate  of  five 
cents  per  arpent,  which  land  has  been  sold  to 
him  for  amount  of  the  royal  treasury,  iu  the 
district  of  country  of  Chafalaya  and  the  Mis- 
aiasippi,  on  the  point  where  the  two  unite;  and 
the  seven  hundred  and  eight  bita,  for  the  bal- 
ance due  for  the  duty  of  2}  per  cent,  for  half 
yearly  tribute  on  the  value  of  the  land,  and 
eighteen  per  cent,  for  the  transportation  of 
(ikid  half  yearly  tribute  to  Spain,  have  also 
been  paid,  as  appears  by  the  account  below: 

For   Uie   value   of   said   lands 24,000  bits. 

The  half-yearly  tribute,  and  18  i>er 

«t.  fOf  ita  transportation  to  Spain,      TOS 

24,708  bits. 
Morales,  Leonard,  Valdes. 
iBtonlo  Iriarte,  24,708  bits. 
a*  Ii.  ad. 


This  Is  all  that  appears  in  relation  to  the 
jtransfrr  which  the  Spanish  government  made 
in  Louisiana  to  Don  Antonio  Iriarte,  of  the  00,- 
000  arpents  of  land  of  which  mention  is  made 
in  the  otTicial  letter  of  His  E.xeellency.  the 
Captain-General,  and  also  in  the  tetter  of  tlio^ 
consul  of  Her  Jitajestj  at  New  Orleans,  inclosed 
therein;  whether  it  be  in  consequence  of  the 
documents  appertaining  to  the  subject  matter 
not  having  been  transferrfd  to  this  office,  now 
under  my  charge,  or  whether  they  were  among 
those  which  have  been  lost  on  the  way  to  this 
island,  or  of  those  which  were  destroyed  by 
the  moths  and  humidity  in  the  place  where 
they  had  been  deposited  since  they  were  re- 
ceived here;  neither  can  be  found  the  decree  or 
copy  issued  by  the  tribunal  of  this  intendancy, 
ordering  to  be  made  out  the  calculations  of  the 
amount  to  be  paid  by  the  purchaser  for  said 
land;  and  consequently  this  ofhce  cannot  givp 
, anything  more  than  what  has  already  been 
stated  in  relation  to  the  boundaries,  dimen- 
sions of  the  land,  or  furnish  anything  by  which 
the  parties  interested  may  do  bo.  The  above 
is  in  answer  to  your  letter  above  mentioned, 
and  I  transmit  this  informntion  to  you  for 
your  knowledge,  and  in  answer  to  your  letter 
of  the  25th  of  lost  month  having  reference  to- 
this  subject. 

I  transmit  to  you  the  above  information,  in 
case  the  first  communication  of  a  similar  na- 
ture sliould  have  been  mislaid  or  lost. 

May  God  preserve  you  many  years. 

Leopold  ODonnell. 
Havana,   llth  April,  1845." 

Several  witncnses  were  examined  on  behnlf 
of  the  petitioner,  'who  verified  the  sig-  1*213 
natures  of  Rosendo  Fernandez  4  Co.,  of  Roque 
Moreno,  of  Morales,  Leonard,  and  Valdes,  One 
of  the  witnesses,  Charles  Louis  Blacke,  being 
shown  the  original  document,  said:  "Cannot 
explain  why  the  document  A  is  cut,  as  it  ap- 

Sears  to  be;  believes  that  it  must  have  been 
one  in  wantonness.  States  that  documents  in 
the  Intendaacy  Department  were  never  cut  in 
that  way." 

Jose  Martinez  del  Campo.  witness  for  plain- 
tilT,  being  recalled,  states  that  the  discolored 
ap  pea  ranee  of  the  paper,  the  lioeument  A.  in 
his  opinion,  arises  from  certain  things,  which 
he  states  as  follows:  That  the  otlleerB  of  quar- 
antine in  Spain,  in  order  to  prevent  the  spread- 
ing of  infectious  difeases,  immerse  documents 
in  vinegar,  and  cut  them  in  the  manner  of  the 
document  A  in  question,  in  order  to  make  the 
vinegar  penetrate  more  easily.  This,  he  thinks, 
has  been  the  case  wilh  the  document  A,  and 
therefore,  its  discolored  and  cut  appearance. 

States  that  alt  the  documents  from  Spain  are 
cut  in  like  manner;  that  he  has  often  seen 
them;  he  has  in  his  possession  letters  cut  in 
the  same  way. 

The  pelilioner  also  olTercd  evidence  to  prove 
the  genuineness  of  Ihe  letters  from  Roqne 
Moreno,  above  mentioned. 

The  district  attorney  put  in  a  general  denial, 
on  the  part  of  the  United  Slates,  and  olTered 
sundry  original  documents  in  evidence  to  show 
Morale.^'  habitual  mode  of  signing  ofllciatly, 
anil  a^*o  Leonard's  mode  of  signature. 

At  May  Term.  1848,  the  cause  came  on  for 
trial  bttorc  the  District  Court;   the  petitioner 
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caving  eotered  a  disclaimer  ua  to  the  lands 
vlaimed  by  Butler  and  Black,  confining  bis 
riaim,  as  to  them,  to  a.  float  from  the  United 
Slates.  The  following  is  the  decree  of  the 
District  Court: 

'It  is  hereby  ordered,  adjudged  and  decreed, 
that  the  petitioner,  Michnel  Moore,  is  the  true 
And  lawful  owner  of,  and  has  good  title  against  | 
the  United  States,  the  defendants,  in  and  t« 
all  the  lands  and  hereditaments  claimed  by 
him  in  his  petition,  to  wit:  to  sixty  thousand 
superflcial  arpents  of  land,  situated  in  the 
Slate  of  Louisiana,  between  the  rivers  Miasis- 
sippi  and  the  Atchafalaya,  in  the  angle  formed 
by  the  said  two  rivers,  commencing  at  the  point 
where  the  Atchafalaya  Kiver  leaves  the  Miasia- 
sippi,  and  running  down  between  the  two 
rivers,  with  the  said  rivers  as  boundaries  on 
Iwo  sides,  for  the  above  quantity. 

It  is  further  ordered,  adjudged  and  decreed, 
that,   in   case  said   lands,   so  claimed   by   said 

Eetitioner,  or  any  part  or  portion  thereof,  shall 
ave  been  sold  by  the  United  States,  or  other- 
-wise  diapoaed  of,  said  petitioner,  Michael 
Moore,  shall  be,  and  is  hereby  authorized  to 
an"]  enter  in  any  land  office  in  the  State  "of 
Louisiana,  in  parcels  conformable  to  sectional 
divisions  and  subdivisions,  a  like  quantity  of 
pulilie  lands,  after  the  same  shall  have  been 
ottered  at  public  sale. 

And  it  further  appearing  that  Thomas  Butler 
and  John  Blacic  hold  their  lands  by  title  ac- 
quired from  the  United  States,  it  is  ordered, 
adjudged  and  decreed,  that  they  be  quieted  in 
their  titles,  and  that  the  petitioner  recover 
nothing  from  them. 

And  that  judgment,  pro  confeaso,  be  entered 
against  John  Hagan,  Charles  W.  Hopkins,  and 
H.  L.  Williams,  A.  Ledoux,  and  A.  Milton- 
berger,  they  not  having  answered  the  petition 
Hied  in  this  case, 

.luilgment  rendered  June  28th,  1848. 

Judgment  signed  June  30th,  1848. 

(Signed)  Theo.  H.  McCaleb,  ISeal.] 

United  States  Juiige. 

Prom  this  decree,  the  United  States  appealed 
to  this  court. 

It  was  argued  for  the  appellants  by  Mr. 
Crittenden,  Attorney -General,  who  insisted  that 
the  claim  was  fraudulent  and  void. 

1.  The  claim  is  not  founded  on  any  grant, 
concession,  warrant,  or  order  of  survey;  and  so 
not  within  the  statute  which  authorized  claim- 
ants to  institute  suits  againat  the  United  States. 

It  is  simply  a  receipt  for  money  paid  into  the 
Treasury  of  Spain  by  Iriarte,  for  land  which 
he  desired  to  purchase;  the  description  of  the 
land  is  the  sole  act  of  Iriarte  himself,  not 
founded  on  any  previous  act  of  the  officer  of 
Spain  for  the  Province  of  Louisiana,  who  was 
authorized  to  make  grants,  concessions,  war- 
rants, and  orders  of  survey ;  nor  is  it  sanctioned 
and  ratified  by  any  subsequent  act  of  grant, 
fonceasion,  warrant,  or  order  of  survey,  to  de- 
fine the  boundaries  and  sever  the  land  from 
the  public  domain.  By  our  own  laws,  any  per- 
son may  deposit  In  the  Treasury  of  the  United 
States,  for  the  purchase  of  the  land  he  desires 
to  make,  and  take  the  Treasurer's  receipt 
therefor.  But  that  receipt  confers  no  right  or 
interest  in  the  land  which  is  described  by  the 
ndepoeitor.  He  must  thereafter  apply  to  the 
jroper  officera  <if  the  Uniled  Ste-lea,  -"^o  m« 
■»flO 


I  for  such  depositor  to  stop  at  his  deposit  of 

oney  in  the  Treasury,  omitting  all  the  sub- 
sequent means  required  by  lew,  in  order  to  ob- 
tain a  title  to  the  lands  mentioned  in  the 
Treasurer's  receipt.  If  such  a  depositor  should 
hold  such  a  receipt  for  thirty  or  forty  yean, 
and  then  claim  the  land  mentioned  in  the  re- 
ceipt, his  claim  would  be  pronounced  ridicu- 
lous and  absurd. 

'The  claim  of  Moore,  founded  upon  [*915 
the  simple  receipt  produced,  unaccompanied  by 
any  authoritative  act,  previously  or  subse- 
quently had  aud  done,  to  signify  a  grant,  con- 
cession, warrant,  or  order  of  survey,  is  ridicu- 
lous and  absurd.  The  letter  of  OIKiiuiell,  Gov- 
ernor and  Captain-General  of  Cuba,  intro* 
duced  by  the  petitioner,  shows  that  the  receipt 
is  not  of  itself  a  grant,  concession,  warrant,  or 
order  of  survey. 

2.  The  petition  contains  no  excuse  whatever; 
no  reason  for  the  delay,  for  the  laches  and 
neglect,  for  the  length  of  time  during  which 
Iriarte  and  those  claiming  as  assignees  under 
him  have  slept  upon  this  receipt,  without  claim, 
enjoyment,  or  enort  to  enjoy  the  land  claimed 

The  petition,  by  the  express  conunjind  of  the 
statute  under  which  it  was  filed,  is  to  be  gov- 
erned and  conducted  according  to  the  rules  of 
a  court  of  equity.  And,  as  the  bill  alleges  no 
excuse  for  the  great  laches,  inactivity,  and 
neglect,  it  is  bad  upon  general  demurrer. 
Bowman  et  al.  v.  Wathen  et  al.,  December 
Term,  1643,  1  Howard,  1B3;  Maxwell  v.  Kenne- 
dy's Heirs,  December  Term,  1840,  8  Howard, 
221,  222.  In  these  two  cases  various  decisions 
upon  the  subject  are  cited. 

From  llth  September,  17S7,  to  the  flliag  of 
this  petition,  on  17th  June,  1846  (a  period  ot 
forty-eight  years  and  more),  this  claim  slept, 
without  any  attempt  to  obtain  a  survey,  with- 
out any  possession,  without  any  claim  known 
or  heard  of  in  Louisiana.  It  was  first  stirred 
in  Madrid,  in  the  year  1836,  by  Moreno;  sent  to 
Havana,  and  passed  from  hand  to  hand  there, 
until  Michael  Moore  became  assignee,  without 
date,  and  asserted  the  claim  in  the  year  1S4«. 

That  this  receipt  was  suffered  to  sleep  for 
such  a  great  length  of  time,  without  one  single 
cITort  to  obtain  the  land,  lays  the  foundation 
for  the  legal  presumption  that  it  has  been  in 
Slime  way  compensated  and  canceled.  Its  dis- 
colored, canceled,  cut,  and  carved  condition  is 
but  ill  accounted  for  by  the  witness  Campo, 
who  seems  not  to  understand  the  meaning  of 
quarantine.  Thia  document  A  was  in  Madrid, 
and  upon  the  petition  of  Moreno,  was  there  as- 
signed and  aclcnowledged  by  Iriarte;  certified 
(here;  thence  inclosed  in  a  letter  by  Moreno  t« 
Fernandez  &  Co.  at  Havana,  and  never  returned 
to  Spain.  That  documents  sent  from  Spsin 
sliould,  by  "the  ofTicers  in  quarantine  in  Spala," 
be  immersed  in  vinegar,  and  cut  to  moke  the 
vinegar  penetrate  more  easily,  "in  order  to 
prevent  the  spreading  of  infectious  diseaseB," 
is  reversing  the  order  and  rcEuIar  course  of 
things.  Vessels  arriving  in  Spam  ara  subjected 
lo  quarantine  by  the  officers  of  quarantine  in 
Spain.  But  that  the  officers  in  Spain  should 
immerse  in  vinegar,  and  cut,  to  make  ttt 
,\ni«^i  fienetrate  more  easily,  this  receipt  ta 
^toward  IS- 
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ai«»]  be  Mnt  from  Spain,  and  "that  "all  the 
documcntB  from  Spain  are  cut  in  like  manner," 
ia  a  tale  not  credible  because  of  the  aivearing 
of  Jose  Uartinei  del  Campo. 

Iriarte  was  resident  in  Louisiana  at  the  date 
of  the  receipt,  and  for  7eara  after.  If  in  the 
beginning  the  receipt  was  true,  good,  and  ef- 
fectual, and  bad  not,  bj  some  aftcr-trans- 
action,  become  of  no  effect,  why  did  Iriarte, 
from  1707  to  1835,  sleep  upon  his  right, 
neglect  to  pursue  his  claim,  and  totally  fail  to 
seek  the  enjoyment  of  that  which  was  his  own? 

The  legal  presumption  in  courts  of  law  and 
in  courts  of  equity,  arising  out  of  such  laches. 
Inactivity,  and  supineneas  for  gucb  a  great 
length  of  time,  is  that  this  receipt  may  have 
been  for  a  bill,  order,  or  note  never  paid;  or 
that  the  money  had  been  withdrawn  from  the 
Treasury  i  or  that  the  half  yearly  tribute  of 
two  and  a  half  per  cent,  upon  the  value  of  the 
land,  and  eighteen  per  cent,  for  transporting  it 
to  Spain,  was  found  too  onerous  by  Iriarte, 
and  therefore  he  abandoned  bis  claim  to  the 
land,  refused  or  neglected  to  pay  the  half 
yeariy  tribute,  canceled  his  intended  purchase, 
or  refused  to  complete  it;  or  that,  by  some 
means  or  other,  now  forgotten  in  the  lapse  of 
such  a  great  number  of  years,  this  receipt  was 
compensated,  extinguished,  and   abandoned. 

That  legal  presumption  "stands  upon  a  clear 
principle,  built  upon  reason,  the  nature  and 
character  of  man,  and  the  result  of  human  ex- 
perience. It  resolves  itself  into  this,  that  a 
nan    will    naturally    enjoy    what    belongs    to 

"Upon  the  weakness  and  infirmity  of  all 
bumftd  tribnnals,  judging  of  matters  of  antiq- 
tiity,  where  the  cirenmstances  are  incapable  of 
rxlsiae  anything  like  belief,  instead  of  belief 
(irhii£  is  the  foundation  of  the  judgment  upon 
*  recent  transaction),  the  legal  presumption 
holds  the  place  of  particular  individual  belief." 
•^Irikind,  from  the  infirmity  and  necessity 
of  their  situation,  must,  for  the   preservation 


Some  general  principle  to  take  the  place  of  in- 
<liTidu«l,  specific  belief." 

After  twenty  years,  this  presumption  will 
laald  unless  repelled  by  something  to  excuse 
A.sid  account  for  the  failure  for  so  many  years 
^o  Mek  to  enjoy  what  is  his  own.  Hillary  v. 
'^P'aUor,  12  Vesey,  265,  266. 

3.  This  petition  was  not  presented  to  the 
<*ourt  within  the  two  years  prescribed  by  the 
^'tsLtnte  under  which  it  profesaes  to  have  been 

4.  The  description  of  the  land  mentioned  in 
^X^a  receipt  is  too  vague  and  indefinite. 

Aa  these  last  two  points  are  not  involved  in 
S  aT*]  the  opinion  of  the  'court,  the  argu- 
■ta«nta  of  the  Attorney- General  in  support  of 
ttkem  are  omitted. 

Mr.  Justice  Catron  delivered  the  opinion  of 
*!>•  court: 

The  petition  states,  that  about  the  Ilth  Sep- 
^^•■iber,  1797,  Antonio  Yriarte,  a  resident  of  the 
^^xiviitoe  of  Louisiana,  for  the  sum  of  24,T0S 
*>ala  by  him  paid,  purchased  from  the  proper 
^lUtborlties  under  the  government  of  Spain,  to 
WH:  -Tnan  Ventura  Morales,  the  Tntcndant  of 
^a  PiaTinee  id  Louisiana,  and  Gilbert  Leon* 
«■  I.,  ed. 


ard,  the  Treasurer  of  said  Province,  sixty  thou- 
sand arpents  of  land,  etc.,  all  of  which  more 
fully  appears  from  the  annexed  certificate, 
signed  by  the  said  Morales,  Leonard,  and  Car- 
actano  Valdes,  secretary  of  the  Intendant,  ac- 
knowledging the  receipt  of  the  consideration 
and  the  sale  of  the  land  above  expressed. 

The  first  question  ariaing  on  this  statement 
of  facta  is,  whether  the  paper  exhibited  affords 
any  evidence  that  the  "proper  authorities"  of 
Spain  sold  the  land  to  Yriarte,  as  this  party 
can  only  sue  for  lands  claimed  by  virtue  of  any 
French  or  Spanish  grant,  concession,  warrant, 
or  order  of  survey,  ''legally  made." 

His  petition  alleges  that  the  laud  was  pur- 
chased on  the  Ilth  September,  1707,  from  Mo- 
rates,  the  Intendant,  and  Leonard,  the  Treas- 
urer of  the  Province.  The  Act  positively  re- 
quires that  the  date  of  the  sale,  concession,  etc., 
shall  he  set  forth,  and  by  whom  it  was  made, 
in  order  that  it  may  he  seen  whether  the  of- 
ficer making  the  concession,  or  sale,  had  power 
to  do  BO,  at  the  time  it  was  done;  and  here,  the 
question  of  power  existing  in  the  Intendant  is 
raised  by  an  allegation  of  the  fact,  and  a  deni- 
al in  the  answer.  Undoubtedly,  Leonard  had 
no  authority  to  sell,  or  distribute  by  donation, 
any  part  of  the  public  domain;  but  this 
would  be  of  no  consequence  if  Morales  had  such 
power.  When  the  paper  exhibited  bears  date,  a 
controversy  existed  between  the  Intendant 
Morales  and  the  political  and  military  (Gov- 
ernor of  Louisiana,  as  to  which  of  them  had 
the  power  to  sell  and  distribute  the  King's 
domain,  the  Intendant  claiming  authority 
under  the  laws  of  the  Indies,  and  the  Gov- 
ernor relying  on  a  ro^al  order  of  August,  1770, 
The  following  historical  account  will  best  ex- 
plain how  the  matter  stood  in  1707,  when  (as 
is  alleged)  this  sale  was  made. 

O'Reilly,  by  commission  dated  16th  April, 
1760,  was  appointed  Governor  and  Captain- 
General  of  Louisiana,  with  ''special  power  to 
establish  in  this  new  part  of  the  lung's  do- 
minions, with  regard  to  the  military  force,  po- 
lice, administration  of  justice  and  finances,  such 
a  form  of  government  as  might  most  cScctual- 
1y  secure  its  dependence  and  subordination, 
and  promote  the  King's  service  and  the  happi- 
ness of  his  subjects.    2  Mart.  2. 

•Un/aga,  Colonel  of  the  Regiment  of  ["218 
Havana,   who   had  come   with  O'Keilly,  had   i 
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enter  upon  his  duties  until  tlie  depa 
ture  of  O'Reilly,  or  the  declaration  of  his  will. 
On  the  Ist  of  December,  1763,  O'Reilly  made 
the  declaration,  and  Unzaga  assumed  the  func- 
tions of  Governor.     2  Mart.  13. 

On  the  18th  February,  1770,  O'Reilly  made 
the  regulations  relating  to  the  granting  of  land, 
known  by  his  name.  The  12th  article  declares 
that  alt  grants  shall  be  made  in  the  name  of 
the  King  by  the  Governor -General  of  the  Prov- 
ince.   2  White's  Recop.  230, 

A  royal  order  of  the  24th  August,  1770,  states 
that  O'Reilly  had  communicated  the  regula- 
tions made  by  him  to  his  government,  and 
these  declaring  that  the  granting  of  land  had 
been  confided  by  His  Majesty  to  the  Governor 
and  Comisario  Ordenador,  be  considered  it 
would  be  better  in  future  that  the  Governor 
atone  should  be  authorized  by  His  Majesty  to 
make  those  grants.    The  order  to  the  Govornor 
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Ifaen  proceeds:  "The  King  having  exBmined 
these  dispoaitioDB  and  propoBitions  of  the  said 
Lieutenant-General,  approves  them,  and,  a.lso, 
that  it  should  be  you  and  your  HuocesEors  in 
tliat  government  onl}',  who  are  to  have  thr 
right  to  distribute  the  royal  lands,  conforming 
in  all  points,  as  long  as  his  Majesty  does  not 
otbemise  dispose,  to  the  said  instructions,  the 
date  of  which  ia  18th  February  of  this  present 
year."    Z  White's  Recop.  480. 

The  governorB  who  succeeded  Unzaga  were, 
Galvez,  Colonel  of  the  Regiment  of  Louiaiona, 
to  whom  Uuzaga,  when  he  was  appointed 
Captain -General  of  the  Caraccas,  was  directed 
to  surrender  the  government  provisionally,  by 
a  cedula  of  10th  July,  1776.  Galvez  entered  on 
the  duties  of  his  afflce  1st  January,  1777.  2 
Mart.  39. 

Miro  succeeded  Galvez;  the  government  of 
the  Province  being  provisionally  vested  in  him 
OD  the  departure  of  Galvez  in  1782.  2  Mart. 
68. 

Carondelet  was  promoted  from  the  govern- 
ment of  San  Salvador,  and  entered  on  his  du- 
ties Ist  of  January,  1792.    2  Mart.  81. 

Gayoso,  the  Commandant  at  Natchez,  suc- 
ceeded Carondelet  in  the  heginning  of  1707. 
2  Mart.  149.  His  regutatioaa  for  the  adminia- 
.  tration  of  posts  and  distribution  of  lands  are 
dated  9th  September,  17B7. 

So  far  as  we  have  seen,  the  exclusive  author- 
ity vested  in  the  governors  to  make  grants, 
stood  unievoked  up  to  this  time.  But  on  the 
dejrarture  of  Rendon,  who  had  been  Intendant 
in  1796,  the  functions  of  Intendant  devolved 
on  Morales,  who  had  been  contador.  2  Uart. 
131.  Morales,  thua  Intendant  ad  interim,  in  a 
letter  to  Governor  Gayoso,  of  the  29th  August, 
ai9*]  1797  "(a  few  days  before  the  latter 
issued  his  regulations),  claimed  the  right  to 
grant  the  lands.  2  White's  Rccop.  470.  Gayoso 
declined  to  yield,  but  "resolved  to  submit  the 
question  to  higher  authority,  and  to  allow  no 
innovation  until  the  resolution  of  Hia  Majesty 
he  made  known."  2  White,  470,  471.  Morales 
also  wrote  a  long  letter  to  Spain  on  the  sub. 

A  royal  order  of  22d  October,  1798,  addressed 
to. Gayoso,  states  the  receipt  of  his  and  Morales' 
communications  "respecting  the  right  of  grant- 
ing and  distributing  royal  lands  in  the  district 
under  your  command,  which  right  has  been 
vested  in  the  political  and  military  Governor 
since  the  order  of  August  24,  1770,"  and  pro- 
ceeds thus;  "The  King  haa  resolved  for  the 
Bake  of  the  better  and  more  exact  observance 
of  the  Slst  article  of  the  royal  ordinance  for 
iiitondants  of  New  Spain,  that  the  exclusive 
faculty  of  granting  and  distributing  lands,  of 
every  class,  shall  be  restored  to  the  Intendancy 
of  the  Province,  free  from  the  interference  of 
any  other  authority,  in  the  proceedings  as  es- 
tablished by  law,  consequently  the  power  hith- 
erto residing  in  the  government  to  those  effects 
is  abolished  and  suppressed,  being  transferred 
to  the  Iritendancy  for  the  future."  2  White's 
Recop.  478. 

The  roval  order  was  communicated  from 
Spain  to  "Morales  on  the  same  22d  October, 
17il8.  '  In  the  communication  to  Gayoso,  and 
(hat  (o  himself  Morales  ia  atyled  intendant  ad 
interim. 

The  royal  order  seems  to  have  reached  Mo- 
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rales  in  Febmary,  1799,  before  it  did  Gftjoaa 
Some  correspondence  then  took  place  betwe<9 
them,  and  Morales  became  vested  with  the 
power  of  making  aalea  and  granta.  8  While, 
478-484.  He  iuued  his  regu^tiona  17th  Jnly, 
1799.    lb.  234. 

It  will  thus  be  aeen,  that  the  anthoritiet  in 
Spain  considered  the  royal  order  of  24th  Au- 
gust, 1770,  as  of  force  up  to  Febmary,  1799. 
The  language  is  too  plain  to  admit  of  a  donbt. 
The  preamble  of  Morales'  own  regulations 
states  that  the  power  to  grant  was  vested  in 
the  military  and  political  goTcmnient,  from 
24th  August,  1770,  to  22d  October,  1798. 

To  the  same  effect  is  the  report  of  Pintado- 
dated  at  Havana  in  1822,  respecting  lands  in 
Florida,  communicated  to  our  government. 
2  White's  Recop.  339;  see,  also,  2  Mart.  158. 

At  the  date  of  the  receipt  to  Yriartc,  lltb 
September,  17U7,  the  question  between  Gaya«o 
and  Morales  had  not  been  settled  by  the  King. 
In  fact,  it  was  only  a  few  days  after  he  had 
addressed  the  first  letter  to  Gayoso  on  tbe  sub 

In  the  correspondence  of  Morales  with  Gay- 
oso and  the  authorities  in  Spain,  he  refers  to 
the  eighty-flrst  article  of  instructions  to  In- 
tendanta,  as  giving  some  foundation  for  his 
claim.  The  instructions  were  dated  in  Decem- 
ber, 1787.  1  White's  'Recop.  360.  They  [■«• 
will  be  found  more  at  length  in  2  Whit«,  ST, 
and  it  will  be  seen  to  apply  only  to  twelve  ia- 
tendancies  thereby  created  and  expressly  named 
in  New  Spain;  it  did  not  apply  to  ^ "■■■■■-"- 
This  article  aeems  not  to  have  b«en  sent  to 
Louisiana,  or  been  known  then  tmtil  Moraka 
brought  the  question  up  in  1797<  The  royal 
order  of  1798,  transferring  the  power  to  dis- 
tribute the  l.tnd  for  the  future,  ia  conclusive 
that  the  eighty-first  article  had  no  appUcatiOB 
to  Louisiana. 

Some  of  the  govemora  acted  also  ai  intend- 
antsi  but  that  would  not  alter  the  power  o»- 
fcrrcd.  It  was  in  their  capacities  aa  govemots 
they  wci'c  authorized  to  make  grants,  and  oM 
as  superintendents  of  the  finances. 

The  first  Ititcndunt  seems  to  haTe  come  to 
the  country  with  OTteilly.  His  name  was  Fran 
Cisco  de  Loyola.  2  Mart.  2.  He  died  in  1670. 
and  was  succeeded  by  Gayarre,  as  Inteodani, 
ad  interim.    2  Mart.  21. 

Unzaga  bad  the  ofSce  of  Intendant  united  la 
tiiat  of  Governor.  2  Mart.  34,  Galvei,  when 
appointed  Governor,  was  also  appointed  In 
tcndant.  2  Mart.  39.  During  the  time  he  wu 
engaged  in  the  expeditions  against  the  Brit- 
ish possessions  in  West  Florida,  he  had  do 
time  to  bestow  on  fiscal  affairs,  and  Martin 
Navarro  was  appointed  Intendant  in  the  begin- 
ning of  1781.  2  Mart.  54.  He  left  the  Prot- 
incc  for  Spain  in  1788,  and  tbe  two  offices  wert 
again  nnited  in  the  person  of  Miro.  2  MarV 
18U.  Carondelet  was  Intendant  aa  well  ai 
Governor.  2  Mart.  111.  On  his  representatioa 
the  office  of  intemdant  was  separatal  from  thai 
of  Governor,  and  Francisco  de  Rendon,  who  had 
been  tbe  SMretar;  of  the  Spanish  Legation  is 
tbe  United  States,  was  appointed,  and  airirrd 
at  New  Orleans  in  the  beginning  of  17M.  i 
Mart.  122.  Rendon  was  afterwarda  sat  to 
Zacatecas,  and  Morales  was  appointed  ad  in 
terim.  1796.    2  Mart.  181. 
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Thiu  it  KppeAra  tluit  Morales,  in  his  letter  of 
August  29tD,  I7B7,  to  OoTemor  Gajoio  de  Le- 
moB,  diimed  the  right  to  lell,  diatribute,  and 
grant  the  public  lands;  and  insisted  tliat  the 
tioTemor  should  not  oppose  the  intendancj  in 
the  frm  and  open  jurisdiction  appertaining  to 
it,  and  with  which  no  one  had  a  nj^t  to  inter- 
meddle. And,  on  the  nest  day  (30th  August, 
1797),  the  Governor  replied  that,  as  discuBsion 
of  the  question  would  embarrass  the  King's 
service,  and  as  the  Intendant  claimed  cogni- 
xauee  of  causes  respecting  salee,  agreements, 
and  distribution  of  royal  lands,  he  resolved  to 
submit  the  question  to  higher  authority,  "and 
to  allow  DO  innovation  until  the  resolution  of 
His  Majesty  be  made  known." 

The  GoTemor  having  partly  shmnk  from  the 
contest,  it  is  highly  probable  that  the  Intend- 
ant did  assume  to  make  the  sale  set  forth  by 
the  receipt,  which  bears  date  twelve  days  after 
Ml']  the  •Governor's  letter.  As  no  authority 
existed  in  the  Intendant  to  deal  witli  the 
King's  domain  from  178S,  when  Spain  first  got 
poaseeeiou  of  Louisiana,  up  to  the  date  of  the 
king's  order  made  in  October,  1798,  it  is  mani- 
fest that  Morales  had  no  power  to  sell  in  Sep- 
tember, 1797;  and  there  is  no  evidence  that  the 
King  sanctioned  this  sale,  nor  can  it  be  in- 
ferred from  anything  appearing  in  the  case. 
We  think  the  contrary  is  apparent. 

In  1797,  Yriarte  resided  at  New  Orleans,  and 
continiied  in  this  country  for  ten  years  or  more, 
as  Blache  states,  and  then  removed  to  old 
Spain.  He  resided  at  Madrid,  when  he  trans- 
ferred the  receipt  to  Moreno  in  1836.  Yriarte 
never  took  possession  of  the  land  claimed,  nor 
did  he  take  any  further  step  to  secure  the 
property. 

By  the  regulations  of  O'Reilly,  made  in  1770, 
and  sanctioned  by  the  Bing,  Yriarte  was  com- 
pelled, if  he  was  owner,  to  make  mounds  or 
levees  in  front  of  his  land  on  the  banks  of  the 
Mississippi,  and  also  to  dear  and  ditch  the 
whole  front  of  the  depth  of  two  arpenU  within 
throe  years  from  the  date  of  bis  purchase;  and, 
in  default  of  fulfilling  these  conditions,  the 
land  was  to  revert  to  the  Kinj^'s  domain  and  be 
granted  anew.  Neither  could  be  sell  until  after 
three  years'  possession,  and  until  the  above- 
mentioned  conditions  were  entirely  fulfiiiea; 
and,  says  the  third  regulation,  "To  guard 
Against  every  evasion  in  this  respect,  the  sales 
of  said  lands  cannot  be  made  without  a  written 
permission  from  the  Governor -General,  who 
■will  not  grant  it,  until,  on  strict  inquiry,  it 
«h*ll  be  found  that  the  conditions  above  ex- 
^Ikined  have  been  duly  executed."  That  is  to 
May,  no  sale  oould  be  made  or  formal  title  is- 
«aed,  until  these  conditions  were  complied  with. 
The  land  claimed  fronted  on  the  Mississippi 
Kiver  for  twenty  miles  and  more,  and  on  the 
great  western  outlet,  the  Atchafalaya,  to  an 
«qaal  extent;  and,  if  no  mounds  were  made, 
■the  country  below  must  have  been  overllowed 
•very  year  to  a  ruinous  extent.  Levees  were 
Sndispensable;  their  construction  was  a  high 
public  policy,  and  forfeiture  an  inevitable 
ueeeasity,  in  case  of  failure.  These  were  laws 
^wJ  ordinances  of  the  government  under  which 
the  claim  originated,  and  which  the  Act  of  1S24 
inatmcts  us  to  observe;  the  Spanish  govern- 
ment was  not  bound  to  complete  the  title ;  but, 
««  the  contrary,  under  a  necessity  to  declare  it 
JS  li.  ed. 


mitting  that  MorJ< 
power  to  make  the  sale,  still  forfeiture  was  in- 
evitable. Under  these  circumstances  it  is  idle 
to  assume  tbat  Morales'  act  of  sale  received 
any  sanction  from  the  King  of  Spain,  at  from 
anyone  exercising  his  authority. 

EmharrasBsd  as  Yriarte  was  with  the  want 
of  power  in  Morales  to  sell,  and  the  stringency 
of  Olteilly's  regulations  compelling 'him  [*S22 
to  oocupy,  dear,  ditch,  and  levy,  a  necessity 
was  imposed  on  him  to  surrender  his  purchase 
and  have  his  money  refunded;  and  there  are 
several  reasons  apparent  why  we  think  he  did 
so.  In  the  first  place,  he  labored  under  no  dis- 
ability or  impediment;  he  remained  quiet, 
never  took  possession,  nor  asked  for  a  survey 
up  to  the  change  of  flags  in  1804;  nor  did  he 
ask  for  a  canSrmation  of  Morales'  void  act 
from  the  Spanish  authorities.  And,  after  the 
United  States  assumed  jurisdiction,  boards  of 
commissioners  almost  constantly  existed  before 
which  his  claim  could  have  been  presented,  and 
through  them,  reported  to  Congress  for  politic- 
al action,  thereon;  yet  no  step  was  taken,  and 
the  claim  slept  in  the  hands  of  Yriarte  until 
1335,  when  he  sold  it  in  Madrid;  and  it  first 
made  its  appearance  in  this  country,  when  pre- 
sented to  the  District  Court,  in  June,  1846. 
When  there  adduced  in  evidence,  the  receipt 
was  cut  in  gashes  and  stained,  having  the  ap- 
pearance of  a  neglected,  valueless,  and  canceled 
paper.      To   account   for   its    appearance,    one 

I  Campo  deposed  for  plaintiff,  tbat,  in  his  opin- 
ion, the  cut   and  dilapidattMi  condition  of   the 

I  document  grew  out  of  this  fact:  "that  the 
officers  of  quarantine  in  Spain,  in  order  to  pre- 
vent the  spreading  of  infectious  diseases,  im- 
mersed documents  in  vinegar,  and  cut  them  in 
this  manner.  This  was  in  order  to  make  the 
vinegar  penetrate  more  easily,  and  this  he 
thinks  has  been  the  case  with  the  document  in 
question,  and  therefore  its  discolored  and  cut 
appearance."  He  further  states  "that  all  the 
documents  from  Spain  are  cut  in  like  manner; 
that  he  has  often  seen  them;  he  has  in  his  pos- 
session letters  cut  in  the  same  way." 

This  was  obviously  a  private  receipt  held  by 
Yriarte,  and  carried  by  him  to  Spain;  and  as 
the  money  be  had  paid  in  Louiaiitna  went  to 
tlie  royal  treasury  and  was  transmitted  to  Ma- 
drid as  the  receipt  shows,  the  fair  presump- 
tion is,  tbat  when  the  receipt  was  there  pre- 
sented, and  the  money  refunded,  the  marks  of 
cancellation  were  made  by  cutting  tlic  paper 
in  gashes,  as  no  reason  can  be  perceived  why 
the  holder  would  thus  deface  his  own  docu- 
ment; nor  can  it  be  imagined  why  a  mere  sheet 
of  paper  should  be  thus  cut  to  let  in  an  acid, 
if  such  practice  prevailed,  which  we  suppose, 
however,  to  have  no  foundation  in  fact,  as  wit- 
nesses in  abundance  could  have  been  produced 
to  support  this  improbable  account,  if  it  were 
true  that  all  documents,  coming  from  Spain, 
are  cut  in  like  manner  and  stained  with 
vinegar. 

We  are  called  on  to  decide  in  this  case  ac- 
cording to  the  rules  governing  a  court  of  equity, 
and  are  bound  to  give  due  weight  to  lapse  of 

The  party  was  under  no  disability,  and  slept 
on  his  rights,  as  be  now  claims  them,  for  near- 
ly fifty  years,  without  taking  a  'single  [*22.t 
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step.     He  makes  no  excuse  for  his  long  delsv, 
and  cannot  now  get  relief  by  haviug  uis  title 

completed. 

No  case  has  come  within  our  experience, 
where  the  obscurity  and  antiquity  of  the  trans- 
action more  forcibly  than  in  the  present  c&ae, 
required  a  court  of  equity  to  bar  a  com- 
plainant on  legal  presumptions  founded  on 
lapse  of  tine;  and  where  the  bar  should  take 
the  place  of  individual  belief. 

The  government  had  talten  passesHic»i,  and 
hod  sold  out  these  lands  to  a  great  extent,  and 
was  bound  in  good  faith  to  protect  its  vendees; 
that  these  private  owners  could  have  relied  on 
the  lapse  of  time,  and  defeated  the  claim  set 
up,  is  clear;  and  on  principle,  their  vendor 
could  do  so  likewise. 

Even  had  this  claim  been  adjudged  valid  by 
this  court,  stitl  the  decree  below  is  in  part  er- 
roneous. The  part  referred  to  is  as  follows: 
"It  is  further  ordered,  adjudged  and  decreed, 
that,  in  case  said  lands  so  claimed  I>y  said  peti- 
tioner, or  any  part  or  portion  thereof,  shall 
have  been  sold  by  the  United  States,  or  other- 
wise disposed  of,  said  petitioner,  Michael 
Moore,  shall  be,  and  is  hereby  authorized,  to 
enter  in  any  land  office  in  the  State  of  Louisi- 
ana, in  parcels  conformable  to  sectional 
divisions  and  subdivisions,  a  lilce  quantity  of 
public  lands,  after  the  same  shall  have  been 
offered  at  public  sale," 

By  the  Act  of  1824,  it  is  provided  that  if  it 
shall  so  happen  that  the  lands  decreed  to  any 
complainant  "shall  have  been  sold  by  the 
United  States,  or  otherwise  disposed  of,  it  shall 
be  lawful  for  the  party  interested  to  enter  the 
like  quantity  on  other  lands,"  Here  the 
decree  is  general  against  the  United  States, 
and  awards  to  complainant  floating  warrants 
for  alt  lands  that  the  United  States  may  have 
sold,  or  otherwise  disposed  of  within  the  bounds 
of  the  tract  decreed.  The  Act  requires  the 
names  of  all  persons  claiming  the  land  sued  for, 
or  any  part  of  it,  to  be  set  forth  in  the  petition, 
and  that  they  shall  be  made  defendants  in  due 
form  by  citation;  and  if  the  entire  tract  is 
claimed  by  private  persons,  then  they  shall  be 
i^nli'  (iefendanl  s ;  but  if  the  government  is 
oHiKT  in  part,  or  of  the  whole,  then  this  fact 
.shall  be  stated,  and  the  attorney  of  the  district 
must  be  served  with  process,  and  be  allowed  to 
answer  for  the  United  States.  The  purpose  of 
Congress  was,  first,  to  authorize  a  suit  against 
the  United  States;  and,  in  the  next  place,  to 
give  judicial  cognizance  of  a  description  of  in- 
cipient claims  having  no  standing  in  a  court  of 
justice  before  the  Act  was  passed;  and,  third, 
that  the  petitioner  should  be  iMund  to  sue 
private  persons,  claiming  the  same  land,  so  that 
those  having  an  interest,  and  better  knowledge 
of  facta,  and  more  capacity  to  defend,  than  the 
United  States,  might  be  drawn  into  the  eon- 
test;  and  that  they  should  be  compelled  to  pro- 
224*]  duce  their  title,  so  that  if  a  'decree  was 
made  for  complainant,  the  court  could  ascer- 
tain what  part  of  the  lond  should  be  grouted 
to  him  by  patent;  and  as  this  could  only  be 
done  by  a  specific  ascertainment  of  interfering 
ciiiima,  the  decree  must  of  necessity  specify 
thijr  l-oundaricfl  and  quantities.  Nor  can  it 
sloj)  hrre;  it  must  adjudge  that  a  warrant  shall 
i.s.siif,  ond  be  subject  to  location.  This  decree 
is  not  only  In  general  teruia,  taV  \\.  \*  "Ma- 
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tingent,  that  in  case  all  the  lands  claimed,  or 
any  part  or  portion  of  them,  have  been  sold  or 
otherwise  disposed  of  by  the  United  States, 
then  the  petitioner  shall  be  authorized  to  enter 
a  like  quantity,  etc. 

The  District  Court,  as  we  apprehend,  did  not 
proceed  to  adjudge  other  lands  as  aji  equiv- 
alent, on  the  Act  of  1824,  as  it  originally  stood, 
but  on  amendatory  and  repealing  clauses  found 
in  the  8th  section  of  the  Act  of  May  23d,  1828, 
extending  the  law  to  Florida;  and  especially 
to  the  2d  section  of  the  Act  of  24th  Uay,  1828, 
giving  further  time  to  claimants  in  Missouri 
and  Arkansas  to  institute  suits;  both  of  which 
clauses  declare  that  so  much  of  the  Act  of  1S24 
as  requires  petitioners  to  make  adverse  claim- 
ants parties  to  the  suit  shall  be,  and  ate 
thereby  repealed.  The  Act  of  24th  May,  ISZS, 
contains  various  other  provisions ;  some  of 
which  modify,  and  others  repeal  parta  of  Uia 
Act  of  1824. 

The  Act  of  June  17,  1844,  provides  that  so 
much  of  the  Act  of  May  2S,  1824,  as  relates  t« 
the  State  of  Missouri  is  thereby  revived  and 
re-enacted;  and  the  same  jurisdiction  is  given 
to  the  District  Courts  of  Arktmsas,  Lonisians, 
Alabama,  and  Mississippi,  as  was  exercised  un- 
der  said  Act  in  Missouri;  with  the  ereeptiOB 
of  that  part  of  the  Act  (being  aectiona  14  and 
16)  that  applied  exclusively  to  the  Territory  of 
Arkansas,  which  only  allowed  claims  of  a 
league  square,  and  under,  to  be  adjudicated. 
The  thirteen  previous  sections  atand  incorpo- 
rated in  like  manner  as  they  would  be  if  they 
had  been  copied  into  the  Act  of  1h44.  No  lan- 
guage to  this  elfect  could  make  it  plainer;  any 
attempt  to  incorporate  likewise  the  Act  of  Hth 
May,  1828,  into  that  of  1844,  would  not  only 
be  a  forced  construction,  but  a  manifest  per- 
version. It  follows  that  the  law  as  found  in 
the  first  thirteen  sections  of  the  Act  of  1824, 
furnishes  all  authority  the  District  Court  bad, 
to  proceed,  and  to  decree  an  equivalent;  and, 
that  the  true  mode  of  proceeding,  according  to 
the  law  as  it  stands,  is  as  above  stated,  vfl 
suppose  to  be  not  open  to  controversy. 

This  view  of  the  Act  of  1844  was  very  tor- 
eibly  presented  to  us  by  the  Attorney -Genenl 
in  the  case  of  the  United  States  v,  Boisdor^'i 
Heirs,  coming  up  from  Mississippi,  11  How. 
77,  but  as  we  then  apprehended  that  no  similar 
irregularity  might  again  occur,  no  notice  was 
taken  of  it  in  the  opinion,  dismissing  the  cause 
on  its  merits. 

■Being  of  opinion  that  this  cause  is  [*ass 
destitute  of  merits  it  is  ordered  that  the  deem 
of  the  District  Court  be  reversed,  and  the  pe- 
tition dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  ol 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annullfd; 
and  that  this  cause  be,  and  the  same  is  bert- 
hf  remanded  to  the  said  District  Court,  witb 
directions  to  dismiss  the  petition  of  the  claim- 
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THE  PRESIDENT,  DmECTORS  AND  COM- 
PANY OF  THE  BANK  OF  THE  UNITED 
STATES. 

Payment,  whether  acceptftnce  of  notes  was 
question  for  juiy — ConveySince  of  real  prop' 
ertj — Suit  on  original  consideTation — Pre- 
mmptioos — Requisite  proofs. 


Where  peraons  wen  IndoUied  lo  e  banli 

;§?£.? 

tbeir  promlsaoi'y  uotea  for  Ibe  amount  o 

the  mere  aoceutance  ol  Uie  noiea  by  the 

bank  lik 

not    aecewarllj    operate    aa    a    aatlsfac 

Ion;    aod 

wbctlier  or  Dot  tliere  was  an  agreement  a 

t  the  time 

to  receive  tbem  In  latliCactiaa,  or  wbetli 

SUCH  an  inference,  were  qaeaUaUB  for  th 

All  Hie  notes  bSTlns  been   i>ald  eicep 

tflo  last 

■Dd   the  action  not  being   brdugSt   opon 

but  opon  the  orlslnal  consideration,  the 

not  bound  to  bring  the  prior  nous  Into 

Er  the  holder  at  the  time  of  payment. 

gl»en   up 

f  ih«  fact 

show  It. 

Oo,   also,  a  part  o(  the  conslderaUon 
parchaae  of  real  eitate,  the  bank  was  no 

being  the 

bound  to 

prove    the  eiecutlon    and   delivery    of    p 

Teyancea   to    the   defendants.     UaTlng   £ 

veo    their 

noles    for    the    pDccbage    money,    ttie    c 

ourt    was 

bound  to  presume  that  they  were  satlaflo 

with  the 

wnveyaoies.     If  not,  It  was  their  duty  I 

Where  the  bank  had  become  Insolve 
made  an  assignment  of  Its  eltects  to  i 

the  benefit  of  its  ereditors,  the  bank  v 

to  Bue  In  Its  own  name  at  the  instance,  and  for  the 
benefit  ol  creditors,  and  the  case  was  the  ssme  as 
If  Ihe  law  permitted  tne  salt  to  be  biuughc.  and 
the  same  had  been  brought,  in  the -'  — *" 


Although  the  bank  had  Indorsed  a 


amongst 


transferred  It  toi 
not  paid,  bu 
Inal  holder, 


vho  is  the  holder  of  a  note  h 
..  purposes  of  coll^ptlon-  and  It 
found  in  the  possei 


•nu  If  the  note  la  not  paid,  the  plalnlllt  may  give 
It  up  and  recover  upon  the  Oflglnal  con  side  rat  Ion, 
Before  the  deCeodantt  became  indebted  to  the 
bank,  the  bank  had  made  a  compromise  of  certain 
clalma,  whicli,  aDioagat  others,  were  the  subject  of 
the  sale  by  the  bank  and  purchaae  by  the  defend- 
ants.   Two  of  the   defendants   had   knowledge  of 

•dgc  must  be  considered  as  eiteadinK  to  the  other 
defendants.  It  was  a  queBtioD  for  the  Jury  to  de- 
tevmlna  what  the  defendants  purchased. 

THIS  ease  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Sulci 
for  the  District  of  Vermont. 
lae*]     'It  was  a  suit  brought  by  the  Bank 
of  the  United  States,  under  the  followbg  cir- 

During  the  existence  of  the  charter  granted 
by  Congress  to  the  Bank  of  the  United  States, 
it  had  established  a  branch  of  that  institution 
*t  Burlington,  in  the  State  of  Vermont.  The 
Bank,  when  chartered  by  Pennsylvania,  be- 
came the  owner  of  the  property  and  effects  of 
the  former  corporation,  and  of-  course  of  the 
property  and  clfects  of  the  branch  at  Burling- 
toa.  Being  about  to  cloae  and  withdraw  that 
bnnch,  the  board  in  Philadelphia  received  the 
followtug  oflFer: 


Hon. — When  a  ni 
■atlatactlon  of  an  ol 

Iwken  aatlsfacUoii. 


bond,  aecorltr  o 
B  note  supra.  01 


To  the  President  and  Directors  of   the  Bank 
of  the  United  States: 

John  Pecic  and  Lyman  and  Marsli,  and  others, 
propose  to  purchase  of  the  Bank  of  the  United 
Statea  the  property  of  the  offire  at  Burlinf^ton, 
Vt.,  as  it  was  upon  the  2d  day  at  March,  1B3S, 
upon  tlie  following  terms,  viz.: 

Bills       dlBCOnnted,       2d 

Msrcb,  1S:IS tTO.121.01 

Bills     receivable,     same 

dale,    2,133,40 

t   72,284.47 

With  averase  of  Interest. 

MclDtlre  A  Burdlck's 

debt S24,12«.12     g 

MclDtyre  ABlood-sdebt,  2,00(1.00  S 
Blood  A  Burdlck's  debt,  l.aoO.dO  » 
Mclndre      &      Bean      &  a 

Kolte's    debt 3,000.00    Z 

Gates    &    Co. '8    debts...      23,71)5.28    ■< 

M.H23-40 

Suspended    debt, 5,000-00 

Banking  house  and   appurtenances,' 

and  house  and  lot  fn  Vergennea,  10.000,00 

«14I,7T7,87 

To  be  paid  In  four  or  five  annual  install- 
ments, with  5  per  cent,  interest,  and  euch  se- 
curity given  as  shall  be  satisfactory. 

John  Feck,  for  himself  and  others, 

Philadelphia,  10th  Marcb,  1836. 

The  offer  was  accepted,  and  the  plaintiffs 
in  error  signed  four  joint  and  several  notes, 
dated  on  the  lat  of  April,  1M36,  payable  to  the 
order  of  Mr,  Jaudon,  cashier,  at  tlie  Union 
Bank,  in  the  City  of  New  York.  Each  note  was 
for  135,500,  and  they  were  payable  one,  two, 
three,  and  four  years  after  date.  Separate 
notes  were  given  for  the  interest  payable  at 
intervals  of  six  months,  and  the  small  balance 
remaining  being  paid  in  cash. 

When  the  first  note  was  becoming  due,  Feck 
&.  Co.  were  not  prepared  to  pay  it,  and  re- 
quested the  bank  to  discount  other  paper  for 
tliem  to  the  amount  of  ?15,000  to  place  them 
in  funds;  'and  amongst  this  other  [*221 
paper  was  a  note  by  Lyman  A,  Cole  for  SS.OOO, 
which  was  indorsed  over  to  the  bank  by  Peck 
&  Co.  The  bank  having  acceded  to  this 
proposition,  the  first  note  waa  given  up  as  paid, 
as  was  also  the  second  and  third  when  they 
became  due.  The  note  by  Lyman  &  Colo,  how- 
ever, was  not  paid,  and  constituted  one  of  the 
items  of  this  suit. 

By  reference  to  the  above  liat  of  aseets,  it 
will  be  perceived  that  the  "suspended  debt"  is 
valued  at  $j,000.  Two  of  these  items  were 
brought  forward  in  the  bill  of  exeeptiona,  and 
are  noticed  in  the  opinion  of  the  court.  It  is 
proper,  tlierefore,  to  give  the  following  expla- 
nation of  the  matter,  copied  from  tbe  l>riel'  of 
Mr.  Phelps: 

Among  the  items  of  tbe  suspended  debt  sold 
to  the  defendants  for  the  sum  of  $5,000,  the 


the  liat  of  suspended  debts,  as  due  from  one 
Burrows,  and  from  tbs  firm  of  Trucaiielt  &  Co. 
Tbe  debt  of  Truesdeil  &  Co.  had  been  compro- 
mised by  the  payment  of  fifty  per  cent,,  so 
that  the  balance  of  50  per  cent,  which  stood 
upon  the  books  of  tbe  bank  at  tbe  time  of  tbe 
sale  to  the  dek'iulanls,  was  not  due.  Tbe 
amount  paid  by  Truesdeil  &  Co.  had  been  de- 
ducted from  the  original  debt,  so  lliat  the  sum 
appareutljr  due  was  only  the  remaining  tio.kl.. 
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Tb«  Burrows  debt  luid  &lio  be«u  coropro- 
iniBi>d,  and  vf%t  En  a  Blmilar  condition,  except 
tbat  the  auni  fo  be  paid  by  him  under  the 
compromiBe  had  not  been  paid. 

The  compromise  of  the  debts  against  Trues- 
dell  &  Co.  was  made  bj  the  directors  of  the 
branch,  with  the  approbation  and  concurrence 
of  the  parent  board.  At  the  time  when  this 
was  done  two  of  the  defendants  were  directors 
of  the  branch,  and  acted  in  the  matter. 

The  directors  of  the  branch  were  directed  tj 
the  parent  board  to  make  semi-anaual  returns, 
showing  the  condition  of  the  branch,  the  sus- 
pended debts,  etc.  Two  of  these  returns,  signed 
by  two  of  the  defendants  as  directors,  show  the 
precise  condition  of  these  debts.  They  being 
marked  with  the  letter  D,  signifying  desperate, 
and  a  note  being  appended,  showing  that  the 
apparent  balances  were  not  due.  These  trans- 
actions took  place  long  before  the  sate  to  the 
defendants.  The  defendants  claim  that  they 
should  be  indemnified  for  the  amount  of  tb( 
apparent  debts  not  realty  due. 

In*  October,  1S49,  the  Bank  brought  ai 
againat  Peck  &  Co.,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont. 
The  declaration  contained  the  usual  money 
counts,  an  account  stated,  and  also  counts  for 
tbe  original  consideration  of  the  notes.  The 
defendants  pleaded  the  general  issue  and  stat- 
93S*]  ute  of  'limitations.  At  the  trial,  the 
yxry  found  a  verdict  for  the  plaintiff  at  £21,- 
6Z1.4T,  and  costs. 

In  tbe  course  of  the  trial  several  exceptions 
s  taken  to  the  admissibility  of  evidence. 


of  the  bill.  It  is  obvious,  therefore,  that  the 
whole  of  it  cannot  be  inserted. 

To  sustain  the  issue,  on  the  part  of  the  plain- 
tiffs, the  counsel  for  the  plaintiffs  offered  in 
evidence  the  testimony  of  Lloyd  MifSin,  John 
Ramsey,  Samuel  Jaudon,  and  Thomas  B. 
Taylor,  with  the  several  papers  and  cibibita 
thereto  attached,  and  referred  to  in  their 
testimony,  which  testimony  was  taken  under  a 
commission  issued  from  this  court,  and  which 
testimony,  papers,  and  exhibits,  are  on  file  in 
said  suit,  and  are  hereby  referred  to,  and  in- 
corporated with,  and  made  part  of,  this  bill  of 
exceptions,  together  with  the  promissory  note, 
dated  April  1,  1H3Q,  for  thirty-ftve  thousand 
five  hundred  dollars,  payable  to  "Samuel 
Jaudon,  Esq.,  cashier,"  or  order,  four  years 
from  date,  at  the  Union  Bank,  in  the  City  of 
New  York,  signed  by  the  defendaata;  and  the 
note  for  five  thousand  dollars,  dated  March  26, 
1837,  signed  by  Lyman  &  Cole,  payable  to  de- 
fendants, or  order,  on  the  first  day  of  June, 
1837,  at  the  Union  Bank,  City  of  New  York, 
which  promissory  notes  are  also  annexed  to 
said  testimony  on  file,  as  aforesaid,  and  are  re- 
ferred to,  and  made  part  of,  tbis  bill  of  excep- 

To  the  reading  of  which  testimony,  exhibits, 
and  noloa,  the  counsel  for  the  defendants  made 
the   following  obji^ctions: 

1.  To  tbe  reading  of  the  said  thirty-five 
thousiind  five  hundred  dollar  note,  upon  the 
ground  I  hat  it  wns  mit  payable  to  the  plain- 
tiffs lull  1o  Samuel  Jaudon  and  not  indorsed 
by  siiid  .hiiiilon. 

2.  Olijei'led  to  the  "explanatory  memoran-  , 
duin"  upon  exhibit  B,  teietted  to  i»,  and.  «i- 
96« 


nexed  to,  the  deposition  aforaaafd  of  saM 
MifHin,  on  the  ground  that  the  defendants  wera 
not,  nor  either  of  them,  parties  to,  nor  in  any 
way  connected  therewith. 

3.  To  the  testimony  of  said  ICfflin,  under  the 
fifth  interrogatory,  tending  to  prove  that  the 
consideration  of  said  thirty-five  thonaand  five 
hundred  dollar  note  moved  from  the  plaintiffs, 
and  tbe  practice  of  the  plaintiffs,  in  taking 
notes  payable  to  the  eashlcri  and  to  the  testi- 
mony of  said  Jaudon,  under  the  7Ui,  8th,  and 
Sth  interrogatories,  tending  to  prove  that  the 
plaintiffs  advanced  the  oonsideratwn  of  the 
said  thirty-five  thousand  Ove  hundred  dollar 
note,  shown  to  said  witness  Jaadon,  and  the 
other  notes  referred  to  by  him,  given  by  tbe 
defendants  at  the  same  time,  and  that  it  was 
the  property  of  the  plaintiffs,  and  tending  to 
prove  the  practice  of  the  plaintiffs  in  taking 
notes  thus  payable;  and  also  to  all  the  evi- 
dence tending  to  prove  the  same  facts,  on  the 
ground  that  the  legal  effect  of  tho  note  could 
not  be  varied  or  controlled  by  parol  evidence. 

*4.  To  the  testimony  of  said  MifHin,  [*SI* 
under  the  7th  interrogatory,  on  tbe  groand  thai 
neither  parol  evidence  nor  a  copy  of  the  in- 
structions was  the  best  evidence,  and  that  tlw 
original  should  be  produced;  and  objected  to 
the  evidence  of  said  Mifflio,  under  the  8th  in- 
terrogatory, on  the  ground  that  the  original 
paper,  sent  to  the  Branch  Bank  at  Burlington 
should  be  produced. 

6.  The  defendants  objected  to  the  teatimoaj 
ot  said  Miffiin,  under  tbe  lOth  interrogatory, 
tending  to  prove  the  signature  of  Wyllys  Ly- 
man to  paper  or  exhibit  marked  £,  on  the 
grounds  tnat  neither  the  aota  of  Lyman,  don* 
by  him  in  his  official  capacity  as  director  of  lbs 
Branch  Sank  at  Burlington,  nor  any  knowledge 
derived  by  him  in  the  performance  of  his  duties 
as  such  director,  could  affect  the  other  defend- 
ants, or  in  any  way  affect  the  rights  of  the  de- 
fendants in  this  action;  and  also  claimed  that, 


and  admitted  the  evidence  generklly,  lo 
as  to  affect  all  the  defendants. 

6.  Tbe  defendants  objected  to  the  evideace  ti 
said  Ramsey,  under  the  fith  interrogatory  m 
the  direct  examination,  relating  to  the  ability 
of  Silas  E.  Burrows,  on  the  ground  that  thi 
solvency  or  insolvency  of  said  Burrows  «» 
immaterial,  and  also  on  the  ground  that  tiK 
testimony  of  the  witness,  as  given  in  his  sa- 
swer,  is  not  legal  evidence,  tending  to  prove 
the  inability  or  insolvency  of  said  Bnrrowi; 
Ihe  witness  (as  defendants  insisted)  stating  ■■ 
facta,  but  inferences  merely. 

7.  The  defend;in(s  objected  to  the  tcstimoDj 
of  Samuel  Jaudon.  under  the  third  interro^- 
tory,  on  the  ground  that  the  doings  of  the  cor- 
poration (parties  to  the  sale)  could  not  be 
proved  by   parol. 

B.  The  defendants  objected  to  the  evidence  of 
said  Samuel  Jaudon,  under  the  10th,  lltb.  litb. 
and  13th  interrogatories,  on  the  ground  llist 
ihe  same  is  irrelevant  and  immaterial,  ui 
on  the  ground  that  the  power  to  negotiate  llw 
note  or  transfer  the  legal  interest  thereia.  >■ 
matter   of   law.   and   not  a  subject   matter  of 

0.  The  defendants  objected  to  the  teatiMoav 
of  said  Jaudon.  under  tbe  ITth  intemptoryoa 
the  dire'^t  examination,  on  tha  gronnd  that  th> 
IK 
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toutnct  mm  la  writlnK,  and  that  ptirol  evi- 
denM  was  not  admiBsible.  The  eoart  orer- 
niled  all  the  objection*,  and  the  eridenee  waa 
read  to  the  jury. 

All  the  depoeitiona  and  schedules,  exhibits 
and  papen,  thereto  anuezed,  sbave  mentioned, 
were  read  in  evidence  to  the  jury.  The  plain- 
tiffs also  introduced  as  a  witness,  Morton  Cole, 
one  of  the  eigners  of  the  five  thousand  dollar 
note  aforeaaid,  whose  testimony  proved  that 
said  note  last  aforesaid  was  executed  by  him- 
self and  Lyman,  the  other  maker,  as  an  accom- 
modation note,  that  is,  without  considerati' 
and  for  the  accommodation  of  the  payees 
said  note. 

3S0*]  *The  plaintiffs  also  introduced  a  cop; 
of  the  charter  of  the  Bank  of  the  United  States, 
by  the  State  of  Pennsylvania,  which  is  re- 
ferred to  *■  part  of  the  case;  and  also  intro- 
duced a  letter  from  John  Peck,  dated  May  30, 
1B44,  wlileh  ia  also  referred  to  as  part  of  the 

The  defendants  introduced  the  paper  hereto 
aiviexed,  and  made  part  of  the  case  {marked 
X),  together  with  the  tcBtimony  of  Charles  F. 


who  is  mentioned  in  the  depositions  introduced 
by  the  plaintiffs,  and  that  said  Hockley  died  ii 
November,  1636,  and  continued  to  act  as  th 
agent  for  the  plaintiffs,  in  the  matters  relative 
to  the  Branch  Bank  at  Burlington  aforesaid,  up 
to  the  time  of  hie  death;  and  -the  defendants 
claimed  that  this  paper  was  furnished  to  them 
(at  the  time  of  the  sale  by  plaintilfs  to  defend- 
ants] by  said  Hockley,  as  agent  of  the  plain 
tiffs,  aa  a  list  of  the  debts  embraced  in  said 
sale,  and  that  they  bought,  relying  on  that  and 
the  paper  (marked  O)  annexed  to  the  deposi- 
tion of  Jolin  Kamsey,  and  referred  to  in  hie 
answer  to  the  third  and  fourth  and  Qfth  inter- 
rogatories by  defendants,  as  furnished  to  de- 
fendants by  said  Ramsey,  on  behalf  of  plain- 
tiffs, at  the  time  of  said  sale,  and  on  the  faith 
of  which  they  made  the  purchase,  as  defendants 
claimed. 

The  plaintiffs  also  introduced  evidence,  tend- 
ing to  prove  that  this  suit  was  prosecuted  by 
the  consent  and  by  direction  of  Robertson  and 
others,  trustees. 

No  other  evidence  was  introduced  on  either 

The  plaintiffs  claimed  to  recover  the  amount 
of  the  balance  of  the  account  annexed  to  the 
deposition  of  Tbomaa  B.  Taylor  (marked  W), 
and  interest  thereon,  from  the  first  of  January, 
184S,  to  the  time  of  trial;  that  is,  {17,638.87, 
and  interest  thereon  from  January  1,  IS46,  to 
the  time  of  trial. 

The  defendants'  counsel  insisted,  and  asked 
the  court  to  instruct  the  jury: 

1,  That  upon  this  evidence  the  plaintiffs  were 
not  entitled  to  recover. 

2.  That  the  935,600  notes,  given  for  the  orig- 
inal purchase,  were  payable  to  Samuel  Jaudon 
and  not  to  the  plaintifia,  and  that  a*  the  notes 
were  not  indorsed  by  Jaudon,  there  could  be 
no  recovery  in  this  action,  in  respect  of  the 
note*  upon  any  of  the  counts  in  the  declara- 
tion; and  that  there  was  no  evidence  in  the 
caB«  tending  to  prove  an  account  stated  be- 
tweenplaintiffs  and  defendants. 

t.  That  the  notes  given  by  defendants  to 
Samnel  Javdoo,  aa  aforesaid,  are  prima  facie 
IS  Ih  •«. 


given  in  payment  of  the  original  purchase,  and 

that  therefore  this  action  cannot  be  sustained 
in  the  'name  of  the  plaintiffs,  either  ['asi 
upon  the  notes,  or  the  consideration  as  evi- 
denced by  the  notes,  or  upon  the  original  con- 
tract  of  sale. 

i.  That  if  the  notes  were  not  to  be  treated 
as  payment  as  matter  of  law,  yet  as  the  proof 
shows  that  the  notes  were  given  in  payment, 
that  the  plaintiffs  could  not  recover;  and  if  the 
court  would  not  so  instruct  the  jury,  then  to 
instruct  them  that  if  they  should  find  that  the 
notes  were  given  and  received  in  payment,  then 
the  plaintiffs  could  not  recover. 

6.  That  if  the  notes  were  not  given  in  pay- 
ment, yet,  as  it  appears  from  the  evidence  that 
they  were  assigned  to  Robertson  and  others, 
before  the  commencement  of  the  action,  and  are 
still  the  property  of  said  Robertson  and  others, 
that  the  notes  thereby  operate  as  payment  of 
an  extinguishment  or  suspension  of  the  original 
cauae  of  action,  and  that  such  would  be  the  ef- 
fect if  the  jury  so  fmind  the  facts,  and  that  in 
that  event  the  plaintiffs  could  not  recover. 

6.  That  the  plaintiffs  cannot  recover  on  the 
originnl  contract  or  consideration,  without 
bringing  into  court  all  the  notes,  or  showing 
that  such  as  are  not  brought  into  court  have 
been  given  up  to  defendants,  more  especially 
as  it  appears  that  the  notes  were  given  pay- 
able to  a  third  person,  and  have  been  assigned. 

7.  That  there  can  be  no  recovery  for  the  real 
estate  without  showing  a  conveyance  to  defend- 
ants by  deed,  or  some  conveyance  of  the  real 
estate,  and  that  as  the  plaintiffs  bad  alleged  a 
conveyance,  the  proof  without  evidence  of  such 
conveyance  did  not  support  the  declaration, 
and  that  the  payments  made  must  be  applied 
to  the  items  of  plaintiff's  account,  legally 
proved,  and  not  to  the  items  for  real  estate, 
unless  found  by  the  jury  to  have  been  special- 
ly made  upon  the  items  for  real  estate. 

8.  That  the  plaintiffs  cannot  recover  upon 
the  ^,000  note  while  it  appears  to  have  passed 
by  assignment  by  plaintiffs  to  Robertson  and 
others,  indorsed  in  blank  by  defendants  and 
Robertson  and  others,  still  the  owners,  and  also 
for  the  reason  that  it  appears  to  be  indorsed  to 
M.  Robertson,  and  the  legal  title  still  in  him 
and  out  of  the  plaintiffs. 

S.  The  defendants'  counsel  also  insisted  and 
claimed,  that  if  tbe  plaintiffs  were  entitled  to 
recover,  that  the  amount  of  the  three  securi- 
tiea  or  debts  against  J.  Truesdell  &  Son, 
amounting  to  $4,884.48,  and  two  securities  or 
ilebts  agoinst  Sil.as  E.  Burrows  and  J.  Truesdell 
&  Son,  amounting  to  $2,636,8^,  contained  in 
schedule  as  exhibit  (0)  referred  to  in  the  testi- 
mony of  John  Ramsey,  should  be  deducted 
from  the  ptaintilfs'  claim,  which  securities  or 
debts  the  plaintilTa  claimed  were  purcha^^ed  by 
defendants  as  subsisting  and  valid  debts,  and 
that  they  had  been  compromised  and  did- 
ihar^ed  by  the  plaintiffs;  and  asked  the  court 
;o  instruct  (.lie  jury  that  if  they  should 
'bo  find  the  facts  to  deduct  the  amount  [*232 
of  such  debts,  or  such  or  so  much  of  them  as 
they  should  find  were  so  purchased  by  defend- 
ants, and  compromised  and  dlsi^  barged  b.v 
plaintiffs,  from  the  amount  of  the  plaintiffs' 
claim;  and  if  the  court  did  not  sn  instruct 
them,  then  to  instruct  them  to  deduct  so  much 
as  they  should  estimate  the  debts  tu  have  been 
worth   at   the   time   of  such    purchase,    wUi,<ib. 
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were  discliarged  by  the  plaintiffs;  and  that  at 
uU  events  the  defendants  were  entitled  to  have 
deducted  the  amount  or  value  of  the  note  taken 
I'v  plaintiffs  in  the  compromise  of  the  Burrows 
debt. 

10.  The  defendants  further  insisted  and 
naked  the  court  to  instruct  the  jury,  that  it 
was  e,  question  of  fact  for  them  to  And  whether 
the  defendants,  or  either  of  them,  had  knowl- 
edge of  the  condition  of  these  debts,  or  wheth- 
er, at  the  time  of  the  purpose,  said  debts,  or 
either  of  them,  had  been  compromised  and  dis- 
rharged;  and  that  if  thej  should  find  that 
Wyllys  Lymon  and  John  Peck,  or  either  of 
them,  had  knowledge  of  the  condition  of  said 
debts,  and  that  they  had  been  compromised 
and  discharged,  or  either  of  them,  at  the  time 
if  the  purchase,  and  that  they  derived  such 
knowledge  by  and  while  acting  in  their  of- 
fitial  capacity  as  directors,  or  as  committee  of 
Raid  Branch  Bank  at  Burlington,  that  such 
knowledge  would  not  affect  the  other  defend- 
ants, or  defeat  or  affect  tlje  right  of  the  defend- 
ants to  have  a  deduction  from  the  plaintiffs' 
claim  on  account  of  said  debts  as  aforesaid. 

The  court  refused  to  instruct  the  jury  agree- 
ably to  the  defendants'  iirst  request,  to  which 
the  defendants  tendered  their  exceptions,  which 
are  allowed  and  sealed  by  the  court. 

Upon  the  points  raised  in  the  second  request 
by  the  defendants,  t)ie  court  charged  the  jury 
that  the  action  was  not  brought,  nor  did  the 
plaintiffs  seek  to  recover  upon  the  $35,500 
notes,  and  that  there  could  be  no  recovery  upon 
said  notes,  as  the  same  were  payalile  to  Samuel 
Jaudon,  and  had  not  been  indorsi'd  by  him,  and 
that  the  evidence  did  not  tend  to  prove  an  ac- 
count stated  with  the  plaintiffs,  but  with  Rob- 
ertson and  others,  trustees,  to  whom  the  debt 
had  been  assigned,  and  who  were  the  owners 
thereof  at  the  time. 

In  answer  to  the  third  request  of  the  defend- 
ants, the  court  refused  to  charge  as  requested, 
and  charged  the  jury  that  the  notes  given  at 
the  time  of  the  purchase  were  not  prima  facie 
payment;  that  as  the  notes  were  given  to 
Samuel  Jaudon  as  agent  of  the  plaintiffs,  they 
were  in  judgment  of  law  the  property  of  the 
bank,  and  for  this  purpose  the  same  as  if  given 
payable  to  the  plaintiffs.  That  the  note  in 
one  sense  may  be  considered  as  prima  facie 
payment,  until  it  reaches  maturity.  It  sus- 
pends the  remedy  tilt  then.  To  which  refusal 
of  the  court  to  charge  as  requested  the  de- 
fendants tendered  their  bill  of  exceptions, 
which  is  allowed,  and  signed  and  sealed  by  the 

2SS"]  'In  answer  to  the  fourth  request  the 
c<iurt  refused  to  charge  as  requested  by  defend- 
ants, and  charged  the  jury  that  It  was  a  ques- 
tion of  fact  for  them  to  find,  whether  the  notes 
were  given  and  received  in  payment  and  satis- 
faction of  the  debt  or  original  consideration, 
and  that  if  so  tbe  plaintiifs  could  not  recover. 
That  in  order  to  operate  as  a  satisfaction,  they 
must  have  been  given  and  received  as  actual 
payment;  that  if  goods  are  sold  and  bills  re- 
ceipted by  the  vendor  "received  payment  by 
note,"  that  is  no  payment;  that  means  pay- 
ment when  the  note  is  paid,  and  Is  not  pay- 
ment or  Hatisfaetion  until  such  note  is  paid. 
That  the  rule  is.  that  the  giving  of  a  note  is 
no  satisfiiction  of  the  original  debt  or  eon- 
siJeration,  unless  there  is  an  agreement  that 
90S 


the  note  shall  be  in  payment,  sad  thai  the 
question  in  this  case  is,  whether  at  tke  tina 
of  the  purchase  the  parties  superadded  mo 
agreement  that  tbe  notes  should  be  in  satis- 
faction;  if  not,  then  they  would  not  operate 
as  a  satisfaction.  To  which  refns^  of  tbe 
court  to  charge  the  jury  as  requested,  and  to 
charge  as  given,  the  defendants  tendered  tbeir 
bill  of  exceptions,  which  is  allowed,  and  signed 
and  sealed  by  the  court. 

The  court  refused  to  charge  the  jury  as  re 
quested  in  the  defendant's  fifth  request,  and 
charged  the  jury  that  Robertson  and  others 
were  assignees  and  trustees  for  the  benefit  of 
creditors,  and  held  the  debt  for  the  benefit  of 
creditors  of  the  bank,  and  that  the  suit  was  in- 
stituted by  the  plaintiffs  (tbe  bank),  at  ihe  in 
stance  and  for  the  benefit  of  creditors,  and  the 
case  is  the  same  as  it  the  law  permitted  th>' 
suit  to  be  brought,  and  tbe  same  had  been 
brought,  in  the  name  of  such  trustees.  To 
which  refusal  of  the  court  to  charge  the  jury 
as  requested,  and  to  the  charge  as  given  Ut  tht 
jury,  the  defendants  tender  their  bill  of  ex 
ceptions,  and  the  same  is  allowed,  and  signed 
and  sealed  by  the  court. 

The  court  refused  to  charge  tbe  jury  a«  re 
quested  in  the  defendants'  sixth  request,  anil 
did  instruct  the  jury,  that  although  the  two  in- 
termediate notes  given  at  the  time  of  the  pur 
chnse  were  not  accounted  tor,  yet  as  the  plain 
tiff  conceded  that  they  had  been  paid  by  the  de 
fendants,  the  legal  presumption  was  that  thtv 
had  been  given  up  to  the  defendants;  that  thr' 
taw  obliges  a  party  to  give  up  a  note  when 
paid,  and  that  the  burden  lay  on  the  defend 
ants  to  show  that  the  no  tee  were  outstanding 
and  indorsed  before  due  under  such  eircnn 
stances;  that  the  holders  were  bona  fide  holder'' 
before  the  defendants  could  claim  that  thr 
notes  are  outstanding,  or  object  that  thr 
notes  are  not  brought  into  court.  To  this  re- 
fusal of  tbe  court  to  instruct  the  jury  a»  it 
quested,  and  to  this  instruction  of  the  eonn. 
the  defendants  tender  their  bill  of  exceptions 
and  the  same  is  allowed,  and  signed  and  sealeil 
by  the  court. 

'The  court  refused  to  charge  tbe  [*Stl 
jury  agreeably  to  the  seventh  request,  and 
charged  the  jury  that  it  was  objected  by  tb'- 
defendants  that  tbe  plaintiffs  could  not  reeovei 
(he  items  for  real  estate  without  showing  ■ 
conveyance  of  the  real  estate;  that  this  objec- 
tion would  be  well  founded  if  the  contract  wa* 
executory,  but  that  this  contract  was  executed. 
and,  therefore,  the  plaintiffs  might  rccoier 
without  showing  a  conveyance  of  the  real  es- 
tate and  that,  without  showing  such  ooBvey- 
ance,  tbe  proof  supported  the  declaration  ia 
this  respect.  To  the  refusal  of  the  court  to  in- 
struct  tlie  jury  as  requested,  and  to  the  instne- 
tions  as  given,  the  defendants  tender  their  bill 
of  e\ceptions;  which  is  allowed,  and  signed 
and  sealed  by  tbe  court. 

The  court  refusi'd  to  charge  the  jury  agnc- 
abty  to  the  eighth  request,  and  charfced  the 
jury,  that,  where  a  party  who  is  thp  holder  of  t 
note  has  transferred  it  for  purposes  of  callee- 
tion,  and  it  is  not  paid,  but  is  found  in  the  pa- 
session  of  the  original  holder,  he  can  recoTrr. 
as  he  is  remitted  to  bis  original  righta,  aot- 
withstandiug  the  indorsement,  whether  striik- 
en  out  or  not;  and  that  anotber  answer  ts  de- 
fendants' objection  was  that  if  not  paid  tte 
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plaintiffs  aaj  give  it  up,  and  recover  upon  the 
originsl  eonsider&tion.  To  this  refUBal  of  the 
court  to  instruct  the  jurj  as  rciiuested,  and  to 
the  instructions  as  given,  the  defendants  tender 
their  bill  of  exceptions,  and  the  same  ia  al' 
lowed,  ftnd  signed  and  sealed  bj  the  court. 

The  court  refused  to  instruct  tbe  jury  agree' 
ablj  to  the  ninth  and  tenth  request  of  tbe  <le 
fendants,  and  instructed  them  that  it  wa.s  s 
question  wliether  the  plaintiffs  sold  the  debt  of 
Truesdell  A  Son,  as  it  stood  upon  the  books, 
and  the  same  as  to  the  debt  of  Silas  E.  Bur- 
rows, or  whether  defendants  bought  these  debts 
with  k  full  knowledge  of  the  circumstances  of 
these  debts;  that  it  appeared  that,  in  pursu- 
ance of  instructions  of  the  parent  bank  to  tbe 
branch  bank,  tiiat  it  was  the  duty  of  tbe 
branch  bank  to  make  semi-annual  returns, 
showing  what  debts  were  good,  and  what  bad, 
and  what  were  considered  desperate;  that  in 
Juno,  IS3i),  and  in  November,  1S3S,  returns 
were  made,  and  in  that  of  June,  1835,  there  is 
a  memorandum  opposite  tbe  Truesdell  debt: 
''This  balance  due  after  compromise;"  and  op- 
posite the  Burrows  debt  is  put  down  "com- 
promised at  the  New  York  office,"  and  a  simi- 
lar entry  in  the  return  of  Noveml)or.  that  it 
i«  claimed  bj  defendants  that,  as  those  debts 
are  put  in  at  the  original  amount  in  the  list, 
it  is  a  representation  that  the  debts  are  due; 
but  that  the  answer  to  this  U.  that  Lyman 
and  Peck  were  directors  at  tbe  Burlington 
branch,  and  are  to  be  presumed  to  have  been 
cognizant  of  the  condition  of  these  debts;  and 
further  instructed  the  jury,  that,  as  it  ap- 
jreared  that  Lyman  and  Peck  knew  the  fact 
)f  the  compromise  and  condition  of  these  debts 
33B*]  at  the  time  *of  the  purchase,  although 
ihe  defendants'  objections  would  be  well  found- 
ed U  notice  to  Lyman  and  Feck  was  not  notice 
:o  the  other  defendants,  yet  notice  to  Lyman 
and  Peck  was  in  law  notice  to  all  the  defend- 
unU,  and  their  knowledge  was  to  be  in  law 
Imputed  to  the  other  defendants;  and  inas- 
itiuch  as  the  purchasers  knew  at  the  time  of 
ihe  purchase  that  these  debts  hod  been  com- 
promised, the  bank  was  not  bound  to  make  any 
deduction  on  account  of  these  debts,  and  that 
if  the  plaintiffs  recovered,  they  were  entitlec 
to  recover  the  amount  of  the  balance  of  $17,- 
!I38.S7,  as  by  the  account  annexed  to  the  depo- 
■<ilion  of  Thomas  B.  Taylor  (marked  W),  and 
interest  thereon,  from  January  1,  1S46,  to  time 
"f  trial.  To  which  refusal  of  the  court  to 
charge  agreeably  to  the  ninth  and  tenth  r»- 
(luests,  and  to  the  charge  of  the  court  as  given, 
the  defendanta  tender  their  bill  of  exceptions, 
which  exceptions  are  allowed,  and  signed  and 
sealed  by  the  court. 

The  jury  returned  a  verdict  for  the  plain- 
tilTs,  for  amount  of  said  account  last  mentioned 
and  interest,  amounting  to  $21,621.47.  To  all 
which  several  decisionn  of  the  court,  and  re- 
fusal to  instruct  the  jury  as  requi'sted,  and 
to  the  instructions  of  the  court  as  given  to  the 
jury,  the  defendants  tendered  ciceptiotis  and 
prayed  that  tha  same  be  allowed,  and  which 
were  severally  allowed,  and  signed  and  sealed 
by  the  court.  8.  Nelson,         [Seal.] 

Asahel  Peck, 
Attorney  and  Counsel  for  defendants. 

Upon  these  exception*  the  cause  came  up  to 
thia  «onrt. 
It  Ih  «d. 


It  was  argued  by  Mr.  Phelpa  for  the  defend- 
ants in  error,  no  counsel  appearing  for  the 
plaintiffs  in   error. 

^fr.  Phelps.  This  action  is  brought  by  the 
BBsigneeB  of  the  bank  under  the  assignment  of 
September  4,  1841,  in  the  name  of  the  liank, 
and  contains  several  counts,  viz.:  a  count  upon 
an  account  stated,  which  was  not  relied  on  at 
the  trial;  a  count  tor  money  had  and  received, 
and  several  counts  in  indebitatus  assumpsit  for 
the  various  descriptions  of  the  property  sold, 
including  one  for  real  estate  "sold  and  con- 
veyed-" 

Various  points  are  rais«d  by  the  bill  of  ex- 
ceptions, which  relate,  1st,  to  the  admission  of 
the  evidence;  and,  2d, to  the  charge  to  tbe  jury; 
and  these  will  be  examined  in  their  order. 

1.  The  note  for  836,500  is  objected  to  upon 
the  ground  that  it  is  payable  to  Jaudon,  and  is 
not  by  him  indorsed. 

It  is  sufficient  to  say  here,  that  the  note  was 
not  offered  as  the  foundation  of  the  suit,  or  as 
of  itself  sustaining  it.  It  was  offered  as  a  part 
of  the  transaction  testified  to  by  the  witnesses, 
and  for  the  purpose  of  showing  a  consumma- 
tion of  the  contract,  'the  price  to  be  ['238 
paid,  and,  in  connection  with  the  account  cur- 
rent, the  balance  due  the  plaintiffs.  The  eflect 
of  taking  the  note  in  this  form  upon  the  plain- 
tiffs'  remedy  will   be  considered  hereafter. 

2.  The  explanatory  memorandum  on  exhibit 
B,  attached  to  the  testimony  of  Mifllin,  is  ob- 

Bxhibit  B  is  the  original  proposition  of  the 
defendanta  for  the  purchase.  It  exhibit  A  is 
referred  to,  which  was  an  estimate  of  the  value 
of  the  property  made  by  the  witness  to  enable 
the  board  to  judge  of  the  proposition,  it  is  a 
document  in  all  respects  immaterial,  having  no 
possible  bearing  upon  the  issue.  The  memo- 
randum is  of  the  same  character.  It  was  in- 
troduced by  the  witness  of  his  own  motion. 
It  will  not  do  to  hold  that  the  introduction  of 
circumstances,  wholly  immaterial,  by  a  witness, 
in  detailing  a  transaction,  ia  error,  and  a 
ground  of  reversal. 

Had  this  been  objected  to  specifically,  It 
would  probably  have  been  waived  by  the  plain- 
titfs ;  but  it  is  here  urged  in  support  of  a  gen- 
eral objection  to  the  whole  testimony. 

3.  The  third  ground  of  objection  has  refer- 
ence to  the  proof  as  to  the  origin  of  the  note, 
from  \vhom  the  consideration  moved,  what  it 
was,  and  as  to  the  fact  that  Jaudon  is,  in 
regard  to  the  note,  a  mere  trustee  for  the  bank. 
This  objection  is  founded  upon  the  mistaken 
supposition  that  the  action  is  brought  upon 
the  note  to  enforce  it,  whereas  the  plaintiffs 
waive  their  remedy  on  the  notes,  and  seek  to 
recover  upon  the  original  contract  of  sale. 

Whether  the  taking  the  notes  in  the  name  of 
Jaudon  bars  this  action  is  another  question. 
Tlicre  is  nothing  in  the  nature  of  a  promis- 
ry  note  which  precludes  an  inquiry  into  the 
cts,  as  to  what  the  consideration  was,  from 
lom  it  moved,  or  whether  the  payee  holds  it 
trustee,  whenever  the  inquiry  is  pertinent  to 
the  issue;   whether  the  contract  expressed  on 
face  can  be  varied  by  parol,  is  a  very  differ- 
ent question. 

But  if  this  objection  is  well  founded,  the 
hole  defense  in  the  case  falls  to  the  ground. 
we  are  not  at  liberty  to  connect  the  not«.  vo. 


Sdfbuu  Oovwt  ow  TBE  UHirm  Brtrm. 


mi 


this  waj  with  t)ie  tmnsactfon  between  thete 
p«rtiei,  then  it  i>  to  be  regarded  as  k  matter 
between  other  parties  having  do  connection 
with  this  controveraj,  and  no  bearing  upon  the 
cs*e.  In  thJB  point  of  view  the  whole  teati- 
tnonf  in  regard  to  the  notes  becomes  immate- 
rial, and  affords  no  reason  for  reversing  the 
judgment,  unless  an  improper  effect  was  given 
to  it  in  the  charge  to  the  jury.  The  judge, 
however,  directed  the  jury,  in  subetance,  to 
disregard  the  notes,  unless  they  found  that 
thej  were  In  fact  received  in  payment. 

4.  To  the  testimony  of  Mifflin,  in  answer  to 
the  Tth  interrogatory.  This  testimony  relates 
2S1*]  to  the  general  practice  of  the  'bank, 
and  tho  instructions  generally  given  to  the 
branches.  This  was  clearly  competent  evi- 
dence. And,  in  deecrihine  that  practice,  it 
waa  certainly  proper  for  the  witness  to  refer 
to  a  printed  copy  of  the  instructions  them- 
selves; for,  in  this  point  of  view,  one  copy  is 
as  much  an  originat  aa  another.  The  general 
practice  of  the  bank  might  not  be  material 
^<tanding  alone;  but  that  is  not  the  objection. 

The  answer  to  the  eighth  interrogatory  mere- 
ly states  the  fact,  that  a  copy  of  the  circular 
wa«  sent  to  the  branch,  which  certainly  does 
not  fall  within  ths  rule  excluding  parol  evi- 

Whcn  this  fact  appeared,  all  further  inquiry 

of  the  witness,  as  to  the  contents  of  that  par- 
licular  paper,  is  of  course  precluded,  unless  the 
paper  is  produced  or  accounted  for.  Here  was 
no  attempt  to  control  a  writing  by  parol. 

The  paper  produced  speaks  for  itself;  and 
the  fact  that  one  of  the  printed  circulars  was 
forwarded  to  the  branch  in  Vermont  does  not 
conllict  with  the  paper  itself,  nor  is  it  descrip- 
tive of  its  contents. 

Besides,  this  paper  was  attached  to  a  deposi- 
tion taken  under  a  commission,  the  defendants 
lieing  present  at  the  taking,  and  filed 
long  before  trial.  This  was  of  itself  sufficient 
notice  to  the  defendants  to  produce  what  they 
call  the  original. 

Some  of  them  having  been  directors  during 
the  whole  existence  of  the  branch,  they  must 
be  supposed  to  liave  the  rustody  and  control  of 
it.  Tliis  view  of  the  subject  imposes  no  hard- 
ship upon  the  defendants.  They  may  produce 
the  paper,  if  necessary,  in  their  defense,  and  it 
involves  no  surprise,  as  they  have  notice  by  the 
return  of  the  commission  that  the  plaintiffs 
will  use  the  copy  if  tlipy  do  not. 

6.  The  fifth  objection  involves  two  <]uestiona 
lat,  whether  notice  to  Lyman,  as  director,  i 
evidence  of  knowledge  in  him  in  his  privat 
rapacity;  and,  2d,  whether  notice  to  him  i 
'of-ally  notice  to  all  the  defendants. 

The  first  point  is  disposed  of  by  a  simpl 
statement  of  the  case.  Lyman  was  appointed 
director  of  the  branch  by  the  parent  board. 
He  stood,  therefore,  in  no  oflicia]  relation  to 
that  board,  but  was  simply  their  agent.  In 
that  capacity  be  compromised  the  debts  with 
rruesdell  &  Co,  and  reports  his  doings  to  his 
principal.  He  afterwards  purchases  the  bub- 
[jendpil  debt.  The  question  then  becomes  this: 
whether  an  agent  who  reports  his  proceedings 
tu  his  principal  is  supposed  to  know  what  he 
has  done  or  what  he  reports.  And  if  he  deals 
with  his  principal  afterwards,  both  parties  re- 
lying upon  what  the  agent '~- 
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. .     rove  untrue,  the  prinripal  or  the  agent  U 
defrauded. 

As  to  the  other  point,  it  ia  very  dear  that 
notice  to  one  is  'notice  to  all.  They  [*SSB 
are  joint  contractors,  and  notiei:  must  neces- 
sarily aSect  all  or  none.  I  know  of  no  excep- 
tion to  this  rule,  unlesa  it  be  in  the  case  of 
joint  indoTsers  of  a  note  or  bill,  which  depend) 
upon  peculiar  principles  not  applicable  to  this 

In  regard  to  the  Burrows  debt,  the  evidence 
is,  that  he  signed  a  report,  dated  in  November, 
1B36,  in  which  that  debt  is  reported  aa  "eon- 
promised  at  the  New  York  office,"  and  marked 
aa  desperate. 

a.  To  the  answer  of  Ramsay  to  the  6th  in- 
terrogatory. The  solvency  of  Burrowi  was 
material.  HI*  debt  was  purchased  by  defend- 
ants (if  purchased  at  all)  aa  a  doubtful  debt; 
but  CS.OOO  having  been  given  for  the  whole  list 
of  suspended  dehts,  amounting  to  over  (26^X10. 
If  defendants  have  any  claim  npon  the  plain- 
tifts,  by  reason  of  the  debt  not  being  dne,  it  is 
only  for  what  they  have  lost. 

The  proof  of  the  fact  is  also  proper.  The 
court  cannot  go  into  a  settlement  of  a  man'i 
estate  to  ascertain  his  solvency.  It  ia  a  matter 
of  reputation  and  opinion,  and  the  opinion  of 
the  witness,  with  the  grounds  of  it,  waa  eom- 
petent  proof. 

The  fourth,  fifth,  and  sixth  objectlom  have 
reference  to  the  claim  of  the  defendant*  iqxm 
the  plaintifTs,  on  account  of  the  Burrows  and 
Trucadell  debts.  But  the  whole  of  the  eridence 
on  that  subject  was  unimportant.  The  matter 
was  not  properly  in  issue.  There  ia  no  plea  af 
set-off  in  the  case,  and  the  failure  of  eoosider 
ation  being  parti^  merely,  could  not  be  set  ap 
as  a  defense.  The  matter  got  into  the  case  bj 
the  plaintiffs'  anticipating  the  claim,  and  tak- 
ing evidence  under  the  commission  to  rebut  it. 

7.  The  seventh  objection  to  the  testimony  of 
Jaudon,  in  his  answer  to  the  3d  interrogator;, 
is  founded  on  the  exploded  notion  that  a  oot- 
poration  cannot  contract  except  under  seaL  It 
IB  now  well  settled  that  a  corporation  may  con- 
tract  through   its  agents  by  parol. 

At  all  events,  the  defendants  pumhased  of 
the  new  bank,  after  the  old  charter  had  expired, 
nnd  have  had  the  full  benefit  of  their  purcust; 
it  is  not  now  competent  for  them  to  question 
the  plaintiff's  title. 

S.  The  eighth  objection,  via.,  the  testimonj 
of  Jaudon,  is  altogether  misconceived.  Tbe 
witness  docs  not  testify  to  matters  of  law.  but 
to  the  authority  which  the  bank  conferred,  u 
a  matter  of  fact,  upon  its  agents. 

S.  The  ninth  objection  to  the  answer  of  tit 
aame  witness  to  the  17th  interrogatory  ii 
equally  unfounded.  This  testimony  is  unim- 
portant, inasmuch  as  the  defendants  offered  no 
proof  of  an  express  warranty.  Bnt  it  w" 
Ipclinirally  admissible,  for  the  'transfer  ['IS* 
of  the  property  was  not  in  writing.  The  de- 
fendants' proposition  was  in  writing,  and  thej 
were  advised  by  letter  that  the  proposition  was 
accepted;  but  no  written  transfer  of  the  prop- 
erty was  executed.  There  might,  therefore, 
have  been  a  verbal  warranty,  and  to  meet  sack 
a   suggestion  the   proof   was  taken. 

II.  As  to  the  exceptions  to  the  judge's 
charge: 

1.  The  first  it  general,  and  depeuda  apm  th* 
Haw«rd  IS- 
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I  It  need  not  therefore 


otbtr  pointa  in  the 
ba  diacuBsed. 

2.  The  second  request  of  the  defendants' 
coansel  was  moat  full;  conformed  to  bj  the 
jnd^,  who  told  the  Jury  explicitly  that  the 
pluntlB*  could  not  recover  upon  the  notes,  ""' 
upon  the  account  stated. 

S.  The  charge  of  the  court  upon  the  third 
point  suggested  by  the  counsel  was  doubtless 
correct.  Had  the  notes  been  nude  payable  to 
Che  plaintifTs,  they  might  have  waived  their 
rem«]y  upon  the  notes,  and  sued  on  the  original 
contract.  A  note  is  a  mere  security  for  debt. 
It  it  upon  this  principle  that  a  note  may  be 
given  in  evidence  under  a  count  for  money  had 
and  received. 

The  real  qoeatlon  in  the  case  is  not,  as  the 
counsel  seem  to  suppose,  whether  a  recovery 
can  be  bad  upon  the  notes  in  the  name  of  the 
b«nk,  as  parties  to  the  notes;  but  whether  the 
taking  the  notea  in  the  name  of  Jaudon  will, 
under  all  circumstances,  bar  the  action  on  the 
original  contract. 

Had  the  notes  been  made  payable  to  the 
bank,  they  clearly  would  not  have  that  effect. 

Does  the  fact  that  they  were  payable  to  Jau- 
don make  any  difference  t  They  were  made 
payable  to  him,  as  an  oBieer  of  the  bank,  in 
tmat  for  the  bank,  he  having  personally  no 
tntorest  in  them ;  they  have  never  been  put  in 
«iTculatiott,  but  have  ever  remained,  and  stiU 
are,  in  possession  of  the  bank,  except  so  far  as 
they  have  been  paid  and  delivered  up  to  the 
defendants. 

Can  any  reason  be  given  wh;[  the  bank 
should  not  have  the  same  remedy  in  this  case, 
aa  if  they  were  payable  to  the  bank  directly! 

4.  If  the  notes  are  not  payment  of  the  orig- 
inal debt  by  operation  of  law,  the  only  remain- 
ing question  is,  whether  they  were  intended  by 
the  parties  to  have  that  effect. 

This  question  was  very  fairly  left  to  the 
jury,  with  the  instruction  that,  as  the  lecal  ef- 
fect of  the  notes  was  not  to  extinguish  the 
original  cause  of  action,  they  could  not  have 
that  effect,  unless  by  agreement  of  the  parties. 

5.  The  fifth  request  of  the  counsel  assumes, 
that  the  assignment  to  Bobtnson  and  others, 
trustees,  devested  the  bank  of  all  interest  in 
the  claims;  and,  therefore,  that  they  cannot  re- 
940*]  cover.  'But  the  assignment  was  made 
of  the  effects  of  the  bank  for  the  purpose  of 
dosing  its  business,  and  for  the  benefit  of  its 
«reditors.  The  claim,  therefore,  passed  to  the 
■asignees  precisely  as  the  bank  held  it;  and 
tbey  had  the  same  election  in  regard  to  the 
remedy  as  the  bank  had.  Had  the  notes  been 
pnt  in  circulation  upon  a  new  consideration, 
moving  from  a  third  party,  tha  two  remedies 
would  have  been  separated,  the  election  made, 
and  the  right  of  election  determinpd;  but  pass- 
ing, as  they  did,  together,  the  character  and 
«ondition  of  the  claim  in  either  form  was  not 
chanced  by  the  aaaignment. 

4.  The  sixth  request  aasumes,  very  properly, 
that  it  is  incumbent  on  the  plaintiffs,  either  to 
bring  the  notes  into  court  or  otherwise  account 
for  them.  But  the  account  current  attached  to 
the  deposition  of  Taylor,  shows  that  the  three 
notes  first  payable  were  paid,  and  how  tliey 
were  paid.  The  plaintiffs  admitted  the  pay- 
ment on  trial.  The  legal  presumption,  then,  is, 
that  they  were  given  up  to  the  defendants; 
IS  Ii.  ed. 


especially  as  ten  years  had  elapsed  at  the  tima 
of  trial  after  the  last  of  the  three  notes  became 
payable,  and  the  statute  of  limitation  had  run 
upon  it  more  than  four  years  before. 

The  testimony  of  Ramsey  shows  that  the 
note  first  due  was  given  up  to  the  defendants, 
and  this  fortifies  the  presumption  that  the  oth- 

7.  The  seventh  request  relates  to  the  count 
for  the  sale  of  the  real  estate. 

The  objection  is,  that  the  proof  does  not 
support  the  declaration. 

Nothing  can  be  made  on  this  point,  of  the 
suggestion  of  a  variance;  for  the  proof,  if  it 
show  anything,  shows  an  execution  of  the  eon- 
tract,  as  stated  in  the  declaration;  and  as  the 
defendants  executed  their  notes  agreeably  to 
(heir  proposition,  it  is  to  be  presumed,  in  the 
absence  of  all  proof,  that  they  received  sueh  a 
conveyance  as  was  satisfactory. 

If  there  be  any  foundation  for  this  excep- 
tion, it  must  be  on  the  ground  that  the  deed 
ai  cODveyance,  or  a  copy  of  it,  should  be  pro- 
duced as  the  best  evidence.  If  the  title  to  the 
real  estate  were  in  controversy,  the  conveyance 
should  undoubtedly  be  produced,  that  the  court 
might  judge  whether  it  were  effectual.  But  the 
allegation  in  this  case  is,  that  the  defendants 
"being  indebted  for  a  certain  real  estate,"  etc., 
"promised,"  etc.  The  material  fact  is  the  in- 
debtedness. If  that  indebtedness  is  admitted, 
it  is  enough.  The  defendants,  by  giving  the 
notes  for  that  consideration,  agreeably  to  their 
first  proposition,  admit  the  indebtedness. 
Why,  then,  should  the  deed  be  produced  T  It 
would  not  prove  the  indebtedness  if  it  were. 
That  would  depend,  after  all,  upon  other  proof. 
Nor  is  it  necessary  to  show  'that  the  [*241 
deed  conveyed  a  perfect  title.  The  defendants 
may  have  stipulated  for  a  release  merely,  and 
may  have  acquired  no  title,  and  yet  may  be  lift' 
ble  on  their  promise. 

The  title  is  not  in  issue  in  any  form.  There 
is  no  pretense  that  the  defendants  have  given 
a  defective  title  for  which  they  are  responsible, 
or  that  the  consideration  of  the  notes  has  failed, 
either  in  whole  or  in  part,  or  that  the  plain- 
tiffs failed  to  execute  the  contract  fuUy. 

Inasmuch,  then,  as  the  deed  would  not  prove 
an  indebtedness  if  produced  (it  not  being  a  se- 
curity executed  for  such  a  purpone,  and  indeed 
would  contain  an  acknowledgment  of  payment 
of  the  consideration  monev)  and  as  the  title 
is  in  no  way  in  issue,  for  what  rational  purpose 
should  it  be  ^roducedT 

It  would  simply  show  the  fact  that  a  con- 
veyance of  some  kind  was  executed — a  fact 
necenaarily  admitted  by  the  execution  of  the 

After  all,  the  point  is  immaterial.  A  judg- 
ment will  not  be  reversed  for  an  erroneous  de- 
cision, if  it  appear  that  the  result  of  the  case 
must  be  the  same,  whether  the  point  be  ruled 
one  way  or  the  other. 

The  court  very  properly  adopted  the  amount 
agreed  to  be  paid  upon  the  purchase  (what- 
ever was  included  in  it),  as  the  basis  of  the 
verdict,  directing  the  jury  to  find  the  balance 
after  deducting  payments  as  stated  in  the  ac- 

This  they  must  have  done  if  no  evidence  bad 
been  offered  under  the  count  in  qneatitHi,  or  if 
it  had  been  stricken  out.      (  ~.(~i(1(tI(^ 
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There  being  no  plea  in  offset,  and  no  proof 
of  failure  of  any  part  of  the  conai deration  at- 
tempted or  supposed  to  be  passed,  the  simple 
question  is,  whether  the  real  estate  was  includ- 
ed in  the  purchase  or  not.  This  question  be- 
eomes  unimportant,  when  it  is  considered  that 
the  price  to  be  given  for  the  purchase,  what- 
ever was  included  in  it,  must  be  paid. 

Tlie  result  is,  that  the  plaintiffs  would  be  en- 
titled to  their  verdict  upon  the  other  counts, 
and  to  the  same  verdict  if  the  count  in  ques- 
tion were  eipunged.  The  queation,  therefore, 
is  reduced  to  this  simple  point  of  technicality, 
whether,  the  verdict  being  general,  the  exist- 
ence of  a  count  in  the  declaration,  not  sus- 
tained bj  evidence,  vitiates  the  verdict. 

8.  The  eighth  exception  to  the  charge  is 
analogous  to  the  Sfth,  and  admits  of  the  same 
answer.  It  relates  to  the  smaller  note  which 
was  given  in  part  substitution  for  one  of  the 
original  notes.  The  assignees  had  the  same 
right  to  elect  their  remedy  that  the  bank  had, 
and  might  treat  the  note  as  no  payment,  and 
resort  to  the  original  cause  of  action.  Besides, 
if  the  assignees  were  the  real  owners,  they 
could  put  the  suit  in  the  name  of  soy  person 
as  their  trustee. 

243']  *fl  and  10.  The  ninth  and  tenth  ex- 
ceptions relate  to  the  claim  of  the  defendants 
on  account  of  the  debts  of  Burrows  and  Trues- 
di'U.  This  claim  was  not  properly  in  issue,  as 
there  was  no  plea  in  offset,  nor  could  the  de- 
fendants avail  themselves  of  it  as  a  partial 
failure  of  consideration. 

But  it  is  utterly  groundless.  It  appears  in 
evidence,  that  two  of  the  defendants,  as  direct- 
ors, had  themselves  compromised  the  debt  of 
Truesdell,  and  had  reported  the  balances  to  the 
plaintiffs  due  from  both  as  mere  nominal  bal- 
ances, not  in  reality  due.  The  whole  difficulty 
arises  frOm  the  fact  that  these  balances  were 
not  transferred  on  the  books  of  the  bank  to  the 
account  of  profit  and  loss,  as  they  should  have 
been,  but  were  suffered  to  remain  upon  the  list 
of  suspended  debts.  The  defendants  have 
seized  upon  this  circumstance  as  amounting  tj) 
a  representation  that  they  Were  due.  But  if 
the  defendants  were  fully  advised  of  the  con- 
dition of  these  debts,  they  could  not  have  been 
deceived  or  defrauded.  They  knew  how  these 
items  came  upon  that  list,  and  how  they  should 
have  been  taken  from  it. 

There  was  certainly  no  express  warranty 
that  these  debts  were  due;  ami  there  can  be 
no  implied  one  against  facts  which  are  fully 
disclosed  to  the  party. 

The  utter  groundlessness  of  the  defendants' 
claim,  so  far  as  regards  the  Burrows  debt,  is 
further  apparent  from  the  fact  that  all  the 
securities  for  that  debt  had  been  surrendered 
to  Burrows  in  May,  1B35,  and  there  was  in  the 
Burlington  branch,  at  the  time  of  the  purchase 
(March,  IS36},  no  evidence  of  any  indebtedness 
on  the  part  of  Burrows.  Of  course,  no  such 
securities  could  have  been  delivered  to  the  de- 
fendants. But,  when  they  came  to  execute 
their  contract,  they  would  be  governed,  not  by 
the  list  of  suspended  debts,  but  by  the  securi- 
■   I   actually   delivered.     They   could   not   sup- 


pose they  purchased  what 
and  how  eould  lliey  suppose 
chasing  a  debt  for  which  there 
in  ('\isli'ncel  It  will  not  do 
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purchased  relying  on  the  entry  in  ttie  IxmAi 
alone;  for  those  who  were  directors  had  tha 
custody  of  the  securities  before  the  purchaae. 
Nay,  even  if  they  did  purchase  relying  on  the 
entries  in  the  books,  how  are  they  defraudedt 
The  directors  of  the  branch  bad  not  only  the 
custody  and  control  of  the  securities,  bat  of 
the  books  also.  The  parent  board  could  koow 
nothing  of  either,  except  by  information  from 
the  branch  itself.  If  there  was  a  discrepancy 
between  the  statement  on  the  books  and  the 
reality,  who  was  in  fault!  If  the  defendant* 
furnished  the  deceptive  document  upon  whidi 
the  parties  act,  who  is  defrauded!  Or,  rather, 
who  would  be  defrauded,  if  the  plaintiffs  are  to 
be  held  liable  to  the  defendants  for  a  fraudu- 
lent representation  furnished  by  the  defendants 
themselves  T 

*Mr.    Justice    Nelson    delivered    the    [*I43 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Vermont. 

The  suit  was  brought  in  the  court  below  by 
the  bank  against  the  defendants  to  recover  ■ 
balance  claimed  to  be  due  of  the  purchase 
money  agreed  to  be  given  for  the  property  and 
upsets  of  their  branch  at  Burlington.  The 
amount  of  the  purchase  money  was  a  fnietioo 
under  one  hundred  and  forty -two  thousand 
dollars  ($142,000).  payable  in  installments; 
and  for  securing  payment  of  which  four  notsa 
of  thirty -five  Ihousand  five  hundred  dirilan 
($35,500)  each,  were  executed  and  delivered  at 
the  time.  These  notes  were  payable  to  "Samntt 
Jaudoo,  Esq.,  cashier,  or  order,"  and  had  not 
been  indorsed  by  him  to  the  plaintiffs,  nor  ia 
blank. 

The  declaration  contained  th«  osool  mofw; 
counts,  an  account  stated,  and  also  counts  fM' 
the  original  consideration  of  the  notes. 

On  the  trial  the  plaintiffs  offered  in  evidence 
the  last  of  the  series  of  notes,  the  previous  onn 
having  been  paid,  for  the  purpose  of  sustaining 
the  action,  which  was  objected  to  on  the  gioaiiil 
that  no  title  was  shown  in  the  bank,  the  note 
not  having  been  indorsed.  This  objection  mu 
sustained  and  the  note  excluded,  but  the  plain- 
tiffs were  permitted  to  recover  under  the  coast 
for  the  original  consideration. 

The  question,  therefore,  whether  or  not  it 
was  competent  to  connect  the  plaintiffs  with 
the  note  by  parol  evidence,  that  it  had  bna 
given  to  their  cashier,  and  was  their  property. 
is  not  in  the  case,  and  need  not  be  passed  upon. 

It  was  objected  at  the  trial  that  the  plaintiff! 
could  not  recover  under  the  counts  for  the 
original  consideration,  on  the  ground  that  tk« 
notes  had  been  received  in  payment  and  Mtis- 
faction  of  the  indebtedness;  and  henc«  the  re- 
covery must  be  upon  the  notes  themselves  if 
at  all.  But  the  court  held  that  the  mere  ac- 
ceptance of  the  notes  by  the  bank  did  do* 
necessarily  operate  as  a  satisfaction;  and  that, 
whether  or  not  there  was  an  agreement  al  the 
time  to  receive  them  in  satisfaction,  or  whether 
the  circumstances  attending  the  transaction* 
warranted  such  an  inference,  were  qne^tiont 
for  the  jury;  and  submitted  the  questions  se- 
cordingly. 

It  was  also  objected,  that,  in  order  to  «ntitlt 

the  plaintiffs  to  recover  under  the  counts  for 

the  original  consideration,  they  must  first  pt*- 
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dace  Mil  the  previoua  notes  given  for  the  pur- 
chase money,  and  Burrender  them  in  court. 

And,  further,  that  before  there  can  be  a  re- 
covery for  that  portion  of  the  consideration, 
consisting  of  the  real  estate,  the  plaintiffs  were 
bound  to  prove  the  execution,  and  delivery  of 
the  conveyance  of  the  same  to  the  defendants. 
But  the  court  held,  as  to  the  first  objection, 
344*]  that,  'aa  it  was  conceded  on  hoth  aides 
thftt  the  previous  notes  had  been  paid,  the  pre- 
sumption of  law  was  that  tbey  had  been  given 
up  by  the  bolder  at  the  time  of  payment,  aa 
the  party  was  not  bound  as  a  general  rule  to 
make  the  payment,  without  receiving  the  note 
as  hia  voucher;  and  that,  if  the  fact  was  other- 
wise, the  burden  lay  upon  the  defendants  to 
show  it-  And  as  to  the  second  objectioa,  inaa- 
much  as  the  contract  had  been  executed,  and 
the  defendants  had  given  their  notes  for  the 
purchase  money,  the  court  was  bound  to  pre- 
sume that  tbey  were  satisfied  with  the  ex- 
ecution on  the  part  of  the  plaintiffs,  and,  of 
course,  that  the  proper  conveyances  had  been 
made  and  delivered,  and  that,  if  the  fact  was 
otherwise,  it  was  incumbent  upon  the  defend- 
ants to  show  it. 

This  court  is  of  opinion  that  no  error  was 
committed  in  either  of  the  various  rulings  at 
the  Circuit  to  which  we  have  referred,  nor,  in- 
deed, as  it  respects  either  of  the  other  questions 
in  the  cose,  not  thus  far  particularly  noticed, 
but  which  appear  upon  the  record. 

Those  remaining  that  bear  upon  the  merits 
of  the  defense,  and  which  we  propose  to  notice, 
rdate  to  two  items  of  indebtedness  upon  the 
books  of  the  ^ranch  bank  at  Burlington — -the 
debt  of  TruesdeU  &  Bon  of  £4,8^4.48,  and  of 
Silas  E.  Burrows  of  $2,e3S.S6.  Theae  items 
were  among  those  on  the  list  of  suspended 
debts  made  out  by  the  cashier  of  the  branch 
preparatory  to  the  negotiation  for  a  purchase 
by  the  defendants  of  ita  aaaeta,  and  to  the 
iiettlement  of  the  terms  of  sale  by  the  parent 
bank.  They  were  of  considerable  standing  at 
the  branch,  and  had  been  previously  returned 
by  the  directors  to  the  parent  bank  in  several 
semi-annual  returns  as  not  only  bad  but 
desperate,  and  were  inserted  in  what  was 
called  the  list  of  suspended  debta,  amounting 
in  the  aggregate  to  a  fraction  short  of  $27,000 
preparatory  to  the  sale,  and  for  which  the  de- 
fendants offered  and  the  plaintiffa  accepted  five 
thousand  dollars  {$6,000). 

These  two  items,  it  was  insisted,  should  be 
credited  to  the  account  of  the  defendants,  in- 
asmncb  a*  they  had  been  compromised,  as  was 
contendal,  and  settled  by  the  plaintiffs  before 
or  after  the  time  of  purchaser;  and,  that  as 
they  had  been  inserted  in  the  list  of  suspended 
debta,  the  defendants  had  reason  to  believe, 
wtken  they  made  the  purchase,  they  were  out- 
standing existing  demands,  though  of  doubtfifl 

It  was  admitted  by  the  counsel  for  the  plain- 
tiffs, that,  if  his  clients  had  compromised  either 
of  these  debts,  or  had  received  any  portion  of 
them  since  the  sale,  tbey  would  be  responsible 
for  the  fair  value  of  the  demands  or  the  money 
received,  at  the  election  of  the  defendants.  | 
Bnt,  that  if  these  demands,  or  either  of  them, 
had  been  compromised,  and  closed  previously 
946*]  to  the  'sole  to  the  defendants,  by  the 
board  of  dlreotora  of  the  branch  at  Burlington,  I 
1«  It.  «d. 


inasmuch  as  there  was  no  warranty  of  tho 
debts,  and  two  of  the  purchasers  were  members 

of  the  board,  and,  of  course,  cognizant  of  the 
compromise,  and  settlement,  all  the  defendants 
being  joint  purchasers,  were  cliargcuble  with 
knowledge,  and,  therefore,  there  was  no  ground 
for  an  implied  fraudulent  representation  on  ac- 
count of  these  two  items  having  been  inad- 
vertently placed  on  the  suspended  list. 

It  was  also  urged  by  the  counsel  for  the 
plaintiffa,  that  the  condition  of  the  debts  on 
the  books  at  the  Burlington  branch  must  have 
been  well  known  to  the  board  of  directors  there 
— much  better  known  to  them  than  to  the 
board  of  the  parent  bank;  and,  that  the  latter 
must  necessarily  have  relied  mainly  upon  in- 
formation derived  from  the  farmer  aa  to  the 
condition  of  the  assets,  with  a  view  to  make 
an  estimate  of  their  value. 

The  court  took  this  view  of  the  case  at  the 
trial,  and  left  the  facts  to  the  jury.  And,  upon 
a  review  here,  it  is  the  opinion  of  thia  court 
that  no  error  was  committed  in  the  direction. 

The  facts  were,  that  the  TruesdeU  debt  nnd 
been' compromised  by  the  directors  of  the 
branch  at  Burlington,  with  the  assent  of  the 
parent  bank,  more  than  a  year  previous  to  the 
sale  to  the  defendants,  and  the  original  debt 
discharged;  and  the  better  opinion  from  the 
evidence  is,  that  the  amount  for  which  the  debt 
was  compromised  was  paid  at  the  Burlington 
branch  previous  to  the  sale.  At  all  events, 
Llicrc  ia  no  evidence  whatever  that  any  part  of 
it  has  been  received  by  the  parent  bank  since 
that  time.  If  it  has  been  paid  since,  it  must 
have  been  paid  to  the  defendants  who  held  the 
liubstituled  paper  under  the  transfer  of  the  as- 
sets of  the  branch. 

Under  these  circumstances,  we  think,  the  de- 
fendants were  bound  to  show,  in  order  to  en- 
title themselves  to  the  credit  for  this  item  of 
the  suspended  debts,  that  the  parent  bank  had 
oitlier  received  the  money  on  it,  or  had  appro- 
priated the  securities  so  as  to  make  them  their 
own  since  the  sale.  And,  as  there  was  no  evi- 
dence warranting  either  concluaiona,  it  follows 
the  direction  of  the  court  below  was  right. 

As  it  respects  the  Silas  E.  Burrows  debt,  it 
appears  that  this  debt  was  compromised  at 
33';^  per  cent,  aa  early  as  May,  1835,  and  the 
original  securities  surrendered  on  taking  the 
new  security  for  $922.17.  This  security  has 
never  been  interfered  with  by  the  parent  bank, 
and  if  impuid  at  the  time  of  the  sale,  remained 
in  full  force  at  that  time,  and  since,  in  the 
liaiids  of  the  defendants. 

The  parent  bank  subsequently,  in  December, 
1S40,  compromised  a  large  indebtedness  of  Bur- 
rows, but  in  this,  and  all  other  *subse-  [*246 
quent  negotiations  with  him,  they  ejpresaly 
excluded  the  debt  at  the  Burlington  branch,  as 
no  longer  under  their  control. 

Far  these  reasons  we  are  satisfied  the  judg- 
ment of  the  court  below  is  right,  and  should 
he  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Vermont, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
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by  this  court,  that  the  judgment  of  tbe  said 
Circuit  Court  in  this  cause  be,  and  the  Bame  is 
hereby  affirmed,  with  coats  and  damages  at  the 
rate  of  six  per  centum  per  anaum. 


TEE  UNITED  STATES,  PUintiSs  In  Error, 

JOSEPH  B.  WILKINSON,  Christopher  Koaelius, 
John  L.  Lewis,  Louis  Bringiei,  ManderiUe 
Marignj,  and  Jolm  B.  Grjnues. 

What  corrects  error  in  date  of  bill  of  excep- 
tions— duly    authenticated    cop;    of    official 
bond  admissible  in  evidence- 
Where  tbe  bill  of  exceptions  purporled  to  hai 
been  taken  at   April  Term,  1S18.  but  the  recoi 
allowed  tbat  at  tbat  time  no  suit  becveeu  the  pa: 
Ilea  was  pending,  aod  tliat  tbe  trial  took  place  1 
April,  JSia,  tbe  date  of  1848  must  be  considered  i 
a  clerical  error.     The  certlbcate  from  tbe  Clrcu: 
Court  showed  that  tbe  bill  of  exceptions  was  rei 
olarl;  allowed  uddd  tbe  trial,  and  this  muKt  be  COi 
elusive  upon  this  court. 

Where  tbe  suit  wus  upan  a  postmaster's  bond  an 
the  district  attorney  offered  to  read  In  cTldence  h 
authentic  copy  thereof,  wblch  tbe  court  refused  t 
receive,  tbls  refusal  was  eironeoua. 

Although  tbe  presumption  of  law  Is  In  favor  c 
the  corrcctneaa  of  the  court  beluw  where  no  ici 
sons    appear,   yet,    in    this   case,    tbe   record    Itsel 

uva  the  error.  It  there  vrus  any  fact  wblc_ 
uiuile  the  copy  of  the  bond  InadmlsjAble,  It  ougbt 
to  have  been  ibowii  by  tbe  defendants,  and  — * 
forth  ta  tbe  exception. 


for  the  Eastern  District  of  LouiaiaQa. 

The  facts  are  set  forth  in  the  opinion  of 
the  court. 

It  was  argued  by  Mi.  Crittenden,  Attorney- 
General,  for  tlie  United  Slatts,  and  by  Mr. 
Johnson,  witii  whom  were  Messrs.  Benjamin 
and  Micon,  for  the  defendants. 

Mr.  Crittenden.  There  is  but  a  single  qucs. 
tion  for  this  court  to  supervise  and  review, 
which  is  cotitained  in  the  bill  of  exceptioua. 

The  United  States  sued,  on  the  llth  day  of 
July,  1848,  the  sureties  of  McQueen,  late  Post- 
a47"J  master  at  New  Orleans,  on  their  'bond 
dated  8th  June,  1840,  a  copy  of  which  bond, 
certified  by  the  Auditor  of  the  Po^^luflice  De- 
partment, was  annexed  to  the  petition,  and 
therein  referred  to. 

On  the  trial,  on  the  8th  day  of  May.  1849,  be- 
ing at  the  April  Term  of  the  court,  the  Attor- 
ney for  the  United  States  offered  in  evidence  to 
the  jury  the  certified  copy  of  tlie  bond  annexed 
to  the  petition  and  therein  referred  to,  to  which 
the  defendants  objected;  the  judge  sustained 
the  objection,  and  refused  to  allow  the  snid 
copy  of  the  bond  to  be  read  in  evidence  to  the 
jury;  "whereupon  the  Attorney  for  the  United 
States  excepted  to  the  ruling  of  the  court,"  and 
tendered  his  bill  of  exceptions,  which  was 
signed  and  sealed  by  the  judge,  and  entered  on 

The  counsel  for  the  defendants,  in  their 
printed  brief,  bare  labored  to  prove  that  there 
IS  no  bill  of  exceptions,  because  it  is  headed 
"April  Term,  1848;"  "and  recites  twice  dis- 
tinctly in  the  body  of  the  bill,  tbat  it  was  Inkm 
at  a  trial  held  at  April  Term.  1848,  and  on 
Tuesday,  the  8th  day  of  April,  1843." 
974 


There  ia  in  the  record  an  abnaduiec  to  cor- 
rect the  mistakes  seiied  and  harped  upon  by 
the  counsel  for  defendants,  and  to  show,  with- 
out doubt,  that  the  bill  of  exceptions  applies 
to  the  trial  had  on  the  8th  day  of  &Iay,  1849. 
being  at  and  during  the  April  Term  of  the 
court  in  the  year  IS49,  and  not  at  April  Term, 
1848;  that  the  mistake  is  by  putting  1848  in- 
stead of  1849;   all  else  is  correct. 

Tbe  suit  is  numbered  1727;  the  bill  of  ex- 
ceptions is  taken  and  spread  upon  the  reemd  ia 
suit  No.  1727. 

The  trial  is  in  suit  No.  1727;  began  on  7th 
May,  1819,  at  the  AprU  Term  thereof,  tM>; 
tbe  trial  is  resumed  on  8th  May,  1849,  in  suit 
No.  1727,  on  which  day  and  year  the  panel  of 
the  jury  was  completed  and  tbe  ver^ct  rea- 
dered  and  recorded. 

Immediately  succeeding,  in  suit  *^iiited 
States  V.  Wilkinson  et  al..  No.  1727,  AprU 
Term,"  the  bill  of  exceptions  is  ent^^  of 
record,  as  of  the  proceedings  in  that  very  suit 
and  no  other. 

There  was  no  trial  between  The  United 
States  V.  Wilkinson  et  al.  at  April  Tern,  ISU. 

The  suit  "No.  1727"  was  instituted  on  the 
llth  day  of  July,  1848,  and,  therefore,  then 
could  not  have  been  a  trial  in  said  suit.  No. 
1727,  in  April,  1848,  beore  the  suit  was  com- 

There  is  no  record  showing  that  there  was 
any  suit  pending  or  tried  at  April  Term,  IStS, 
between  Tbe  United  States  v.  Wilkinson  et  aL 
to  which  a  bill  of  exceptions  could  apply.  Ti* 
maxim  is,  "De  non  apparentibus  et  de  noo  a- 
istentibus  cadem  est  ratio." 

The  petition,  after  setting  forth  the  bond,  R- 
fers  to  a  certified  oopy  thereof,  annexed  to  the 
petition;  and  the  bill  of  exceptions  statca  thst 
ihe  Attorney  of  the  United  States  oSered  t» 
read  in  'evidence  to  the  jury  the  instru-  [*14l 
being  the  bond  annexed  to  the  petitioa. 


infurn 


1  this 


on  the  8th  day  of  June,  in  the  year,  1 

Upon   the  whole  record  it  is   manifest  thsl 

the   liill   of  exceptions    was    tendered,    signMi. 

sealed,  and  enrolled,  in  this  suit.  No.  1727,  »i 

the  April  Term,  184<),  and  in  no  other. 
The  bill  of  exceptions  is  certified,  and  coma 

up  as  a  purt  of   the  record  in   the  case   |Ka. 

1727),  in  which  tbe  writ  of  error  was  prayri 

and  granted. 
No   principle   is  clearer  than   that   an  ctio' 

of  description  in  one  part  of  a.  deed,  record,  or 

other   instrument,  may   be   corrected   by  (Hkcr 

descriptions  in  tbe  saine  deed,  record,  or  instn 

The  copy,  as  certified  by  the  Auditor  of  Ika 
Postoffice  Deparlment,  was  legal  evidence,  »<- 
cording  to  the  Act  of  Congress  of  2d  Jslj- 
1830,  sec.  16.    5  Stat,  at  T.<arge,  82. 

The  bill  of  esceplions  la  to  a  single  poist— 
a  single  opinion  of  the  judge  in  refusing  to  cof- 
fer the  certified  copy  of  Ihe  bond  by  the  Pay- 
master and  his  sureties,  "annexed  to  the  pMi- 
tloii,  or  information  in  this  cause,"  to  be  md 
in  evidence  to  the  jury. 

If  the  counsel  for  the  defendanta,  in  th* 
court  of  original  jurt.'idiciion,  assigned  no  spe- 
cific cause  of  objection  to  the  testimony  ofloed, 
rir  did  not  choose  that  his  cause  uf  objeetiw 
~)iiiuld  be  set  down  in  the  bill  of  axoeptjoas: 
and  if  the  judge  did  not  give  any  reasoa  l«r 
Uownid  IS. 
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tttwAng  to  idffer  the  certified  copy  of  the  bond 
to  be  read  in  evidenee,  end  did  not  choose  to 
ineert  hie  reaeon  (if  he  hed  eny)  for  refusing 
to  luSer  the  oertifled  oopy  of  the  bond  to  be 
read  in  evidence  to  the  jury,  the  want  of  such 
caose  of  objection,  and  the  absence  Ol  the 
reason  of  the  judge  for  such  TUJing  of  the  ob- 
jection to  the  testimony,  cannot  be  attributed 
to  the  district  attorney  as  his  fault,  nor  be 
charged  as  a  defect  in  the  bill  of  excpptiona. 

Ab  to  the  CBsea  cited  in  the  brief  for  the  de- 
fendants, it  eeeins  to  me  they  are  foreign  to 
the  matter  of  this  bill  of  exceptions,  which 
states  clearly  the  point  ruled  by  the  judge,  and 
presents  a  single,  distinct,  and  substantive  case 
of  a  rejection  of  the  evidence  offered  by  the 
plaintiff  as  the  matter  to  be  reviewed  by  the 
appellate  court. 

The  counsel  for  the  defendants  in  error  con- 
tended, that  the  record  shows  nothing  but  a 
petition  or  declaration — the  pleae  and  answers 
of  the  defendants,  the  trial  by  jury,  the  general 
verdict  for  defendants,  and  judgment  rendered 
in  accordance  with  that  verdict.  There  is  in 
the  record  no  bill  of  exceptions,  nor  anything 
else  presenting  a  question  of  law  for  the  cod- 
aiderstion  of  this  court — nothing  to  support  a 
writ  of  error;  and  it  would,  therefore,  appear 
certain  that  the  judgment  of  the  Circuit  Court 
must  be  afiirmed. 

94V*]  'But  at  page  IT  of  the  printed  tran- 
ecript,  is  to  be  found  a  paper  called  a  bill  of 
exceptions.  It  is  headed  "April  Term,  184S," 
and  it  recites  twice,  distinctly,  in  the  body  of 
the  bill,  that  it  was  Uken  at  a  trial  held  at  the 


It  appears  by  the  transcript,  that  the  verdict 
and  judgment  complained  of  by  the  plaintiffs 
in  error  were  rendered  in  Ma.y,  1849,  and  that 
the  trial  of  the  cause,  which  resulted  in  that 
verdict  and  judgment,  took  place  in  May,  1849, 
thirteen  months  after  the  date  of  the  only  bill 
of  exceptions  found  in  the  record. 

It  is  therefore  plain  that  no  bill  of  excep- 
tions was  taken  at  the  trial  of  the  cause,  or 
noted  at  the  trial,  and  subsequently  sealed 
nunc  pro  tune.  This  court  cannot  therefore 
take  any  notice  of  this  bill  of  exceptions  aa 
forming  part  of  the  record,  nor  will  it  con- 
■ider  the  matter  contained  in  it.  Walton  v. 
United  states,  9  Wheat.  631;  Ex-parte  Martha 
Bradatreet,  4  Pet.  102;  Sbeppard  et  el.  v.  Wil- 
son, «  How.  261;  Law  v.  Merrills,  6  Wend.  289; 
7  Serg.  ft  Rawie,  219;  S  Id.  211. 

Bnt  if  It  should  be  found  possible  by  any 
means  to  connect  the  bill  of  exceptions,  printed 
at  page  17,  and  dated  at  the  April  Term,  IS48, 
with  the  trial  which  occurred  in  May,  18*9, 
then  the  defendants  in  error  submit  that  said 
bill  cannot  be  sustained  as  affording  a  ground 
fw  reversing  the  judgment  of  the  Circuit  Court. 

It  is  impossibis  to  understand,  from  that 
Un,  what  waa  the  document  offered  in  evi- 
dence, or  what  was  the  objection  made  to  its 
admission,  or  what  waa  the  point  of  law  de- 
oided  by  the  court.  It  exhibits  no  fact  nor 
eirciunatanee  which  can  enable  this  court  to  de- 
tormfaie  whether  or  not  the  court  below  erred 
in  rejecting  the  paper,  whatever  it  may  have 
been,  that  was  offered  to  be  read  to  the  jury. 

The  bill  ■tat«B  that  "rrhe  attorney  of  the] 
IS  l<.ed. 


'  United  States  offered  in  behalf  of  the  United 
.  States,  to  be  read  in  evidence  to  the  jury,  a, 
.  certain  instrument,  being  the  bond  annexed  to 
the  petition  or  information  in  this  cause,  being 
an  authentic  copy  of  a  bond  signed  by  William 
McQueen  as  principal,  and  the  parties  hcri'in 
defendants  as  sureties,  for  the  faithful  dis- 
charge of  the  duties  of  the  ofSce  of  postmaster 
at  New  Orleans,  dated  on  the  Sth  day  of  June, 
in  the  year  one  thousand  eight  hundred  and 
forty;  to  the  reading  in  evidence  of  which  bond 
the  counsel  of  defendants  objected,  and  the 
court  sustained  the  objection,  and  refused  to 
allow  the  document  to  be  read." 

How  is  it  possible  to  ascertain,  from  this 
statement,  whether  the  decision  of  the  judge 
was  right  or  wrong!  Tlic  bill  of  exccptiona 
declares  that  the  paper  which  was  offered  was 
an  instrument,  a  bond,  a  copy  of  a  bond,  and 
a  document.  The  'statement  seems  to  ['250 
imply  that  there  were  two  papers,  a  bond  and 
a  copy  of  a  bond,  and  does  not  specify  wliich 
of  the  two  was  offered  in  evidence,  nor  can  it 
he  discovered  what  was  the  objection  sustnined. 
by  the  court.  All  the  presumptions  of  the  taw 
are  in  favor  of  the  correctness  of  the  decision 
of  the  judge.  It  may  be  that  the  copy  was 
rejected  because  the  original  had  already  been 
offered,  and  the  copy,  therefore,  inadmissible 
and  irrelevant:  it  may  be  that  the  bund  was 
rejected  because  it  was  mutilated,  or  that  there 
were  erasures  on  its  face  not  accounted  fur;  or 
for  some  other  good  and  legal  cause  of  objec- 
tion. This  court  has  always  held  that  the 
party  taking  exception  is  confined  to  the  spe- 
cific objection  made  at  the  trial:  that  the 
excepted  to  must  be  shown.  In  the  present 
case  the  point,  that  is,  the  question  of  law,  docs 
not  appear;  the  fact  alone  is  stated  that  some 
objection  was  made,  and  that  the  document 
was  not  received  in  evidence,  but  the  point  of 
law  raised  at  the  trial,  to  wit:  the  nature  of 
the  objection,  does  not  appear  and  cannot  be 
ascertained. 

In  Dunlop  V.  Munroe,  7  Cranch,  270,  the  lan- 
guage of  Mr.  Justice  Johnson  is:  "Each  bill 
of  exceptions  must  be  considered  as  presenting 
a  distinct  and  substantive  case;  and  it  is  on 
the  evidence  stated  in  itself  alone  that  the 
court  is  to  decide.  We  cannot  go  beyond  it  and 
collect  other  facta  which  must  have  been  in  the 
minds  of  the  parties,  and  the  insertion  of  which 
in  this  bill  of  exceptions  could  alone  have  sanc- 
tioni'd  the  opinion  as  prayed  for."  Chief  Jus- 
tice Marshall  lays  down  the  same  rule  in 
Pendleton  v.  United  States,  2  Brock,  C.  C.  R. 
HO.  See,  also,  Uinde's  Lessee  v.  Longwortb,  11 
Wheat.  209. 

In  a  subsequent  case  this  court  censured  the 
practice  of  excepting  generally  to  a  charge  of 
a  judge,  and  declared  that  it  would  dismiss  the 
writ  of  error  unless  the  rulings  ohjoc-iid  to 
were  specifically  pointed  out.  Stimpson  v. 
Westchester  E.  R.  Co.  4  How.  380;  Zcller's 
Lessee  v.  Eckert  et  al.  4  Id.  297. 

Tlic  principle  that  the  party  takfng  the  ex- 
ception must  stale  the  point,  and  is  confined  to 
that  alone,  is  established  in  the  jurisprudence 
of  every  state  to  whose  reports  we  have  access. 
We  refer  to  Bacon's  Abridg.  Vol.  11.  page  113. 
edition  of  lS4fl,  and  authorities  there  cited. 
.Also  Raymond  on  Bills  of  Exceptions,  p.  33. 
In   Louisiana,  where   the  state  practice   has 
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bM>n  adopted  In  the  fcdi^ral  courts,  a  long  and 
unbroken  series  of  decisions  recognizee  this 
principle  to  its  fullest  extent.  Pratt  v.  Flower, 
2  N.  S.  333;  Balfour  v.  Chew,  6  N.  8.  519; 
Miller  v.  Breedlove,  I  L.  R.  323;  Ohio  Ins.  Co. 
V.  Edmondaon,  5  L.  R.  301;  Holmes  v.  HolmeB, 
fl  L.  R:  471;  Keene  v.  Relf,  11  L.  R.  309; 
Hennen  v.  Wetzel,  12  L.  R.  265.  In  the  case 
251*]  last  cited  the  bill  of  exceptions  'was 
taken  to  the  offering  in  evidence  of  a  promis- 
sory note,  the  ground  being  stated  in  the  bill 
to  be  "a  very  material  variance  between  the 
note  olTered  in  evidence  and  that  described  in 

SetUion."  The  court  refused  to  examine  the 
ill  of  exceptions  because  it  did  not  set  forth 
in  what  the  variance  consisted,  although  both 
the  note  and  petition  were  copied  into  the  tran- 
script. 

The  counsel  for  the  defendants  in  error  also 
referred  to  the  following  authorities:  Kensing- 
ton v.  Inglis,  8  East,  280;  Carroll  v.  Peake,  1 
Fet-  21;  4  Phillips  on  Evidence,  edition  of  1850, 
with  notes  by  Cowen  &  Hill  and  Tancott,  p. 
778,  where  all  the  authorities  are  collected. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  against  the  defend- 
ants in_  error  us  sureties  in  the  olliciftl  bond  of 
William  McQueen,  who  was  appointed  post- 
maatcr  at  New  Orleans  in  1840. 

The  proceeding  was  by  petition  according  to 
the  practice  in  Louisiana,  and  a  copy  of  the 
bond  was  set  forth  in  the  petition,  and  also  an- 
nexed to  and  filed  with  it,  and  the  United 
States  alleged  that  McQueen  had  received,  as 
postmaster,  twenty  thousand  and  sixty  dollars 
and  ninety -two  cents,  which  he  had  neglected 
a,nd  refused  to  pay  over. 

The  defendants,  in  their  answers,  took  three 
grouiids  of  defense; 

1.  They  admitted  their  several  signatures  to 
the  bond  set  forth  in  the  petition,  but  denied 
that  it  had  ever  been  delivered  by  them  or  ac- 
cepted   by   the    Postmaster-General. 

2.  That  there  had  been  a  former  recovery 
ugainst  them  for  the  same  cause  of  action. 

3.  That  the  suit  was  barred  by  limitations, 
not  having  been  instituted  against  tiie  sureties 
within  two  years  after  the  default  of  the  post- 

At  the  trial  the  jury  found  a  Terdict  for  the 
defendant,  and  judgment  was  entered  accord- 
ingly, and  the  United  States  have  brought  this 
writ  of  error  upon  the  judgment. 

It  appears  by  the  record  duly  certified  to  this 

court,  that  the  following  exception  was  taken; 

United  States  v.  Wilkinson  et  at. 

Bill  of  Exceptions. 

The  United  Stales  "l 

T-  ^No.   1727. 

J.  B.  Wilkinson  et  al,    J 

352']    'In  the  Circuit  Court    of    the    United 
States  for  the  Fifth  Ciri'uit  sitting,  for  tlie 

Eastern  District  of  New  Orleans. 

President,  Hon.  T.  H.  McCaleb,  Judge  of  the 

District  Court,  presiding  alone, 

April  Term.  1848. 

lie   it   remembered,   (hat  at   tlie   April   Term 

of  the  Circuit  Court  aforesaid,  in  the  year  1S48. 


on  Tuesday,  the  Sth  day  of  April,  1848,  on  the 
trial  of  the  above-nanied  cause,  the  Attorney  al 
the  United  States  offered  in  behalf  of  the  said 
United  States  to  [be]  read  in  evidence  to  the 
jury  a  certain  instrument,  being  a,  bond  an- 
nexed to  the  petition  or  information  in  this 
cause,  being  an  authentic  copy  [of]  a  bond 
signed  by  William  McQueen  as  principal,  and 
the  parties  herein  defendant  aa  sureties,  for 
the  faithful  discharge  of  the  duties  of  the  of- 
fice of  postmaster  at  New  Orleans,  dated  on 
the  eighth  day  of  June,  in  the  year  one  tbon- 
xand  eight  hundred  and  forty;  to  the  reading 
in  evidence  of  which  bond  the  counsel  of  defend- 
:;nts  objected,  and  the  court  sustained  the  ob- 
jection, and  refused  to  allow  the  document  to 
be  read. 

Whereupon  the  Attorney  of  the  United 
Slates  excepted  to  the  ruling  of  the  court  aad 
lenders  this  as  his  bill  of  exceptions,  {traying 
that  the  same  may  be  signed  bj  the  court,  aad 
made  a  part  of  this  record. 

Theo.  H.  MeCaleb.  [Seal.] 
U.  S.  Judge 

This  exception,  it  will  be  observed,  statei 
that  it  was  taken  on  the  Sth  day  of  April, 
1848;  and  the  record  shows  that  the  suit  wu 
not  instituted  until  the  11th  of  July  in  that 
year,  and  that  the  trial  took  place  on  the  7ti 
and  8th  of  May,  1849;  and  that  the  verditt 
was  rendered  on  the  day  last  mentioned. 

It  is  insisted  on  behalf  of  the  defendant! 
that,  as  this  exception  is  stated  to  have  bat 
taken  on  the  Sth  of  April,  1848,  more  thai  t 
year  before  the  trial,  it  cannot  be  regarded  ij 
this  court  as  an  exception  legally  taJcen,  Mr 
noticed  in  its  judgment.  And,  further,  tliit  if 
it  be  considered  as  an  exception  regularly  t*t(i 
and  certified,  yet  the  opinion  of  the  cmnt  it- 
jeeting  the  testimony  was  correct. 

The  exception  is  certainly  very  loosely  frswi 
and  the  date  above  mentioned  cannot  be  ntM-       i 
[■lied   with  the   rest  of  the   record.     It  u  ("■       j 
dently  a  clerical   mistake,  arising,  most  pni-       i 
ably,  from  the  pressure  and  hurry  of  busiiw*       j 
which  is  sometimes  unavoidable  in  a  court* 
original   jurisdiction.     For   the    titling  st  Ik       ! 
head   of   the   exception   states   it   to  be  tikts 
in  No.  1727,  which  is  the  number  by  whidi  Ita 
suit  appears  to  have  been  marked  in  the  OrrtB 
Court  throughout  the  proceedings;  and  'a>i*       '■■ 
body  of  the  exception  it  is  said  to  be  olTerri  it       : 
the   trial.     'There   is  nothing    in    the    ['**• 
record  from   which   it  can   be   inferred  titt  » 
suit  was  pending  between  the  same  partiet « 
the  Sth  of  April,  1348.    And  this  exceptin  ■• 
regularly  certified  by  the  Circuit  Court  m  • 
part   of   the   proceedings  in   this  case,  ui  " 
i)ne  taken  at  the  trial.     This  certificate  li»» 
the  Circuit  Court,  is  conclusive  upon  thii"*' 
and   (he  exception   must   be   regarded  ss  W 
taken  and   regularly  brought   up  by  the  •"' 
of  error. 

With  respect  to  the  opinion  excepted  to,  •• 
con  see  no  ground  for  rejecting  the  teatiwp' 
The  objection  in  substance  states  that  th*  «*■ 
trict  attorney  oiTcred  to  read  in  evidra«  * 
certain  instrument,  annexed  to  the  petitjon,*^ 
ing  an  authentic  copv  of  a  bond  signed  bj  !•• 
dcfcndonts,  as  sureties  for  McQueen.  It  ii  » 
milled  by  the  answers,  that  the  defeodsnti  ■" 
signed  the  original  bond  of  which  fhii  •  ' 
copy:   and   moreover,  the  copy  offered  ii  ■" 
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to  be  authentic.  The  posscsaion  of  the  original 
bond  by  the  proper  officen  of  the  United 
StBitea,  wai  prima  facie  eridence  that  it  had 
been  delivered  and  accepted.  The  bond  waa  a 
necessarj  part  of  the  evidence  in  behalf  of  the 
I'nited  States,  and  ae  the  cop;  was  duly  au- 
thenticated, according  to  the  Act  of  Congreis, 
ve  are  at  a  lose  to  nnderatand  upon  what 
ground  it  could  have  been  rejected. 

It  JB  «aid  that  thers  might  have  been  objec- 
tiona  which  do  not  appear  in  tlie  exception,  and 
that  every  preBumptjon  is  to  be  raade  in  favor 
ol  the  judgment  of  the  inferior  court,  and  that 
it  is  to  be  presumed  right  until  the  contrary 
•ppearB.  TMb  is  true.  But  the  contrary  doea 
appear  in  the  present  ca«e.  If,  indeed,  the  ex- 
ception had  merely  stated  that  the  ^plaintilf  of- 
fered a  certain  paper  without  describing  it,  or 
without  showing  its  application  to  the  matter 
in  controversy,  and  the  court  had  rejected  it 
without  stating  the  grounds  of  its  decision, 
undoubtedly  the  judgment  would  be  presumed 
to  be  eomct. 

But  here  the  paper  Is  shown  by  the  state- 
ment in  the  exception  to  be  legally  admissible. 
The  error,  therefore,  is  apparent ;  and  no  pre- 
Bomption  Cftn  be  made  in  favor  of  a  judgment, 
where  the  error  is  apparent  on  the  record. 

If  there  was  any  fact  which,  notwithstanding 
the  authentication  of  the  copy,  made  it  inad- 
missible, it  ought  to  have  been  shown  by  the 
defendants,  and  set  forth  in  the  exception. 
And  where  no  such  fact  appears,  it  must  be  ' 
presumed  not  to  exist.  A  contrary  rule  would 
make  the  right  to  except  of  no  value  to  the 
party,  and  would  put  an  end  to  the  revisoiy 

Kwer  of  the  appellate  court  wheaever  the  lo- 
ior  tribunal  desired  to  exclude  It — "De  non 
*pparentibuB  et  de  non  existentibus  eadem  est 
Tatio,"  is  an  old  and  well-established  maxim  in 
legal  proceedings,  and  is  founded  on  principlei 
of  justice  as  well  as  of  law, 
X54*]  And  for  error  *in  rejecting  the  testi- 
mony which  upon  the  facts  in  the  exception 
ought  to  have  Men  received,  the  judgment  of 
the  Circuit  Court  must  be  reversed. 
Order. 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sidsration  whereof,  it  is  now  here  ordered  and 
.adjudged  by  this  court,  that  the  judgment  of 
tha  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause 
be,  and  the  tame  is  hereby  remanded  to  the 
-•aid  Circuit  Court,  with  directions  to  award  a 
venire  facias  de  novo. 


jectod  to,  and  It  Iocs  not  appear  tbat  an;  question 
of  law  arow  or  was  decided,  and  the  cnse  la  brnuiilit 
to  mis  court  by  writ  of  error,  tbe  Judgment  ot  tbc 
tuiiii  1jHu«-  Diust  be  afflrmed. 


t  appear  tbat  a 
led.  ani*  •- 

uiiii.  u.'iu«-  DiuBi  DC  afflrmed. 

riie  declalon  ot  the  court  bt-t,^.  ujivu  w" 
if  (net,  18  as  coDcluilve  upon  this  court  a 
urdlit  of  a  Jury  would  bt. 


[IHIS  c 


Mississippi,  against  Bond,  as  the  administrator 
of  Mary  Aim  Cade,  upon  a  bond  with  a  col- 
lateral condition,  given  by  one  Witherspoon, 
for  whicli  .Mary  Ann  Cade  was  reaponaible. 

The  petition  set  out  the  bond,  and  the 
breaches.  The  defendant  answered,  denying 
some  of  the  material  facts  stated  in  the  peti- 
tion, and  alleging  other  facts,  which,  if  proved, 
were  suHicient  to  bar  a  recovery.  Neither 
party  claimed  a  trial  by  jury;  and  according  to 
the  Louisiana  Code  of  Practice,  articles  404, 
195,  the  whole  case  was  submitted  to  the  judgi-. 

In  February,  1849,  the  cause  came  on  for 
trial,  and,  after  argument,  the  court  pro- 
nounced the  following  judgmenti 

"James  Bivwn 


les  Bivwn  j 

"■  y  1596. 

Sond,  Adm'r,  etc  J 


Imiaiana  practice— Submission  to  jnd^  with- 
out jury — no  ezceptioo  taken — finding  con- 

Bt  the  Loolslana  piacttee.  If  neither  party  elslms 
a  Mai  by  jury,  tbe  whole  cose  Is  dMided  by  the 
eanrt;  Batten  ot  (act  aa  well  as  of  law. 

—  .  .  .    _  J  testimony  la  ob- 


J.  B.  Bond,  J 

having   been    argued    and    sub- 
tted  to  the  court,  *on  a  former  day,  |*l9S.~i 
the   pleadings,   law,  and  evidence,  and  the 
'  court    having   maturely   considered   the   same. 
and  being  fully  advised  in  the  premises,  anil 
satiHlied     that    the    plaintiff    has     fully    sub- 
Htantiated  the  allegations  in  his  petition,  it  is 
ordered,  adjudged  and  decreed,  that  judgment 
be   rendered   in   favor  of  the   plaintiff,  James 
ilrown,  and  against  the  defendant,  Joshua  B. 
Bond,  administrator  of  the  estate  of  Mary  Ann 
Cade,  widow  of  Elias  M.  Witherspoon,  for  the 
sum  of  fourteen  thousand  dollars,  with  inter- 
est thereon,  at  the  rate  of  five  per  centum  per 
annum,  from  the  eleventh  day  of  January,  in 
the  year  eighteen    hundred    and    thirty-aeven 
until  paid;  and  costs  of  suit  to  be  taxed. 
Judgment  rendered  13th  June,  1849. 
Judgment  signed  ISth  June,  1840. 

Theo.  H.  McCaleb,  [Seal.] 
U.  S.  Judge." 
The  defendant  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Marr  for  the  defend- 
ant in  error,  no  counsel  oppearing  for  the  plain- 
Mr.  Harr  contended  that,  according  to  the 
pleadings,  the  judgment  of  the  court  was  equiv- 
alent to  a  general  judgment  for  the  plaintiff. 
There  was  no  obji^clion  in  any  form  to  any 
portion  of  the  testimony  offered  on  the  trial, 
no  bill  of  exceptions  taken,  no  motion  for  a 
new  trial,  no  case  stated  by  argument  of  coun- 
sel. It  is  not  the  province  of  this  court  to  de- 
termine questions  of  fact,  merely  as  such,  on  a 
writ  of  error.  It  muat  legally  presume  that 
the  allegations  of  the  petition  were  proven 
by  sufficient  and  competent  testimony;  and 
tiip  decision  of  the  Circuit  Court,  to  this  effect, 
is  aa  conclusive  upon  this  court  as  if  the  facts 
stated  in  the  petition  had  been  found  to  be  true 
by  the  verdict  of  a  jury  (6  How.  289;  7  How. 
846;  and  the  authorities  cited  by  Mr.  Justice 
Wg...  7  HOW.  866).  CoOgll^,, 
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Mr.  Chief  Justice  Taney  delivered  the  opin-  Wbers  ■  mottngc  wu  executed  br  a  huaiiuid. 

Inn  nf  tha  ivii>T-t  ■  ■>'■  *><"■  OaUie  ODlT  DeloK  uacd  1d  the  bodr  of  tlw 

ion  01  the  coiirt.                 ,        ,       .            .    .  Instrument,  but  It  wm  .Igned  bj  hli  wlfTa».  who 

The  record  m  tbia  case  is  voluminous;  but  i  rellnqalibed  ber  'rlgbt  or  dower,  and  made  ['257 

■verj   brief   statement    will   show   the   groundi  her  ackuowlcdscaent  In  an  after  part  of  the  Initn- 

iinnn   which  it.  in  r^npiilarl   in  this  Hiiirl^  meDt ;  and  tbere  !■  luOlclent  STldcnee,  from  an  In 

upon  wnicn  it  is  aeciaea  in  tnis  court.  .peitlon  of  the  whole  InstrumeDt.  to  bellers  that 

The   suit   was   brought   by  the  defendant  in  [Le   Intention  of  tbe  oarclci  was  to  consider  Uk 

error  in  the  Circuit  Court  of  the  United  States  whole   paper  ag  forming  one  asanrance,   the  wift 

for  the  Eastern  District  of  Louisiana,  upon  a  IJ"ioVcernViL''  "'  ""  *"""'  "'•'""«  motnage 

bond  with  a  collateral  condition.    The  breachei  when 

for  which  he  sued  are  set  out  in  the  petition,  of  tbe  i 

The  plflintifl  in  error  answered    denying  some  SS*p?Cc',2°flr,.  o.  wo™  w  oe  u«a  m  ^'.  cer-^^ 

a  Be*]  of  the  matenal  facts  stated  in  the'peti-  cate.  It  Is  suOclent  If  the  nords  of  t>:'.  ackconi 


tion,   and  alleging  other  facts,  which,  if  sup-  edgment  bare  the  same  meanlDg.  an''  arr 

ported  by  testimony,  were  sufficient  to  bar  tbe  "where  I  wIdSW  wu  Sroted'oV"!^  uihc  pn>- 

recovery.  bate  of  her  husband's  will,  to  ei'^ct  wbetlier  )o  take 

Upon  these   issues  the   parties  proceeded  in  under  [t  or  not,  and  br  the  wIV.  she  was  sole  di'TltM 

!'!,"">,■;''■"','"."?  ?,'°"  ■  ;;  "•  "J-  S'.«T~r"S.'S,s  \'^,s;"^,s;.s'S'S 

fered,  which   is   stated  at   large  in   the  record,  estate,  right,  and  clalr^  to  the  mortGaKed  preoilwt. 

And,   aa    neither   party   demanded   a   jury,    the  styling  herself  wWow  and  sole  devisee,  she  caODOt 

Louisiana  practice,  submitted  to  the  court.  she  Is  estupiied  b;  ber  deed. 

The  plaintiO'  in  error  has  not  presented  anj 

nrgumcnt  in  this  court,  nor  assigned  any  par-  rpHIS  vae  an  appeal  from  tbe  Circuit  Court 

licular  error  of  which  he  complains.     None  of  L   of  the  United  States  for  the  Southern  Dis- 

the  teatimony  on  either  side  appears  to  have  trict  of  Alabama.     There  were   two  cases  be- 

been   objected   to   in   the   Circuit  Court.     Noi  tween   the   same   parties,   depending  upon  tlw 

does  it  appear,  from  the  pleadings,  or  by  excrp-  same  principles,  and  only  differing  aa  to  tbe 

tion,  or  by  the  opinion  of  the  court,  that  any  property   mortgaged.     Tha  notice   of  one  will 

question  of  law   arose  or   was  decided   in   the  suffice  for  both. 

case.  On  the  contrary,  the  opinion  of  the  court.  The  plaintiffs  In  error  were  the  trustees  of 
inserted  in  tlie  record,  according  to  the  Louisi-  the  Itank  of  the  United  States,  being  the  it- 
ana  practice,  states  that,  being  satisfied  that  signees  of  Cowperthwaite,  Dunlap,  and  Cope, 
the  defendant  in  error  had  fully  substantiated  the  original  trustees. 

the  allegations  In  his  petition,  the  court  pro-  In   July,   183S,  Henry  Hitchcock,  of  Mobile, 

eeeded   to   give   judgment   in   his   favor.     The  Alabama,  came  to  a  settlement  of  many  trani- 

language  of  the  opinion,  when  taken  in  eonnec-  actions  of  loans  and  discounts  with  the  Bank 

tion  with  the  pleadings  and  issues,  implies  that  of  the  United  States,  and  was  found  indebted 

the  case  turned  upon  the  comparative  weight  to    the    amount   of   six   hundred    and    twentj 

of  the  testimony — upon  the  fact,  and  not  upon  thousand  Ave  hundred  and  thirty  dollars  soil 

the  law.    And,  whether  the  fact  was  rightly  de-  ninety-six      cents    ($920,530-96).     He   gave  hii 

cided    or    not,    according   to    the    evidence,   is  bond  for  this  sum,  payable  in  four  installments, 

not   open   to  inquiry   in   this   court.     The   de-  and   to  secure  it  executed  a  mortgage,  which 

ciaion  of  the  court  below,  in  this  respect,  is  as  gave  rise  to  one  of  the  qucBtians  in  the  present 

conclusive  aa  the  verdict  of  a  jury  when  the  suit,  the  point  being  whether  or  not  his  wife 

case  is  brought  here  by  writ  of  error.  so  far  joined  in  the  mortgage  aa  to  relinquitb 

And,  as  no  error  in  law  appears  in  the  record,  her  right  of  dower.     Her  dower  in  the  equity 

the  judgment  of  the  Circuit  Court  must  be  af-  of  redemption  was  not  called  in  question,  bat 

Armed.  was  worth  nothing.    The  mortgage  eominenced 

Order.  in  this  way: 

"Know   all   men   by  these   presents,   that  1, 

This  cause  came  on  to  be  heard  on  the  traO'  Henry  Hitchcock,  of  the  City  and  County  of 

script  of  the  record  from  the  Circuit  Court  of  Mobile,  in   the   State   of  Alabama,"   etc,  eta, 

the  United  States  for  the  Eastern  District  of  and  concluded  in  this  way;     "Provided,  always 

Louisiana,  and  was  argued  by  counsel;  on  con-  and  these  presents  are  upon  this  eipresa  condi- 

sideration  whereof,  it  is  now  here  ordered  and  tion,  that   if  the   said   Henry   Hitoncocfc  shall 

adjudged  by  this  court,  that  the  judgment  of  well  and  truly  pay  to  the  said  Joseph  Cowpo- 

the  said  Circuit  Court  in  this  cause  be,  and  the  thwaite,   Thomas   Dunlap.   and    Herman   Co|N^ 

fame  is  hereby  affirmed,  with  costs  and  dam-  the  survivors  or  survivor  of  them,  the  sum  of 

ages  at  the  rate  of  six  per  cent,  per  annum.  six  hundred  and  twenty  thousand  five  hundred 
and   thirty   dollars  and   ninety-six  cents,  with 

eight  per  cent,  interest  per  annum,   from  the 

first  day  of  Mareh,  A,  D.  one  thousand  eight 

JAMES  DUNDAS,  Mordecai  D.  Lewis,  Samuel  hundred    and    thirty-eight,    thereon    accruing. 

W.   Jonea,   Robert   L.   Pittfield,  and   Robert  payable  semi-annually,  according  to  the  iwndt- 

HowcU,  Appellants,  tion   of  a  certain  bond    by    the    said    Henry 

y_  Hitchcock   given,   payable   to   the   said   Joseph 

iMWT-  CTiTmifvirTr  Cowperthwaite,   'Thomas   Dunlap,   and    ('SiS 

ANNE  HITCHCOCK.  jj^_.^^„    ^^p^^   ^^^.^^   ^^.^^   ^^"^   with   the* 

Alabama  taw — clause  releasing  dower  construed  presents,   then   these    presents   shall   cease,  de- 
— .Tcknowlcdgment   of   feme   covert— cale   by  termine,  and  be  void;  otherwise  to  be  and  re- 
widow,   beinj;   sole   devisee   under   will,   con-  main  in  full  force  and  virtue."     Given  under 
veja  her  entire  intereat— EBtov^eV.  my  hand  and  seal,  this  fourteenth  day  of  July, 
f  78                                                                                                                                  " " 


DUITDAB  ET  U.  V.  HITOEOOCK. 


ill   tha  year  of  our  Lord  one  thousand   eight  ' 
hundred  uid  thirty-eight.      H.  Hitchcock. 

Anne  Hitchcock. 
Signed,  sealed,  and  delivered  in  the  presence 

And  I,  Anne  Hitchcock,  wife  of  the  said 
Heuy  Hitchcock,  for  and  in  consideration  of 
the  sum  of  one  dollar,  to  me  in  hand  puid  by 
the  said  Joseph  Cowpertbwaite.  Thomas  Dun- 
lap,  and  HermsD  Cope,  have  relinquished,  and 
hereby  do  relinquish  by  these  presenta 
all  my  right  and  title  of  dower  in  ano  to  the 
above -described  premises,  to  the  said  Joseph 
Cowperthwaite,  Thomas  Dunlap,  and  Herman 
Cope,  tha  survivort  or  survivor  of  them,  and  to 
the  heirs,  executor*,  and  assigns  of  such  sur- 
vivor, forever. 

Witness  my  hand  and  seal,  this  fourteenth 
day  of  July,  one  thousand  eight  hundred  and 
thirty-eight.  Anne  Hitchoock.  J]Seal.] 

Attest;  CJiarles  A.  Marston. 
The  SUte  of  Alabama, 
Mobile  County. 

Personally  appeared  before  me,  Charles  A. 
Uaraton,  notary  public  in  and  for  said  county, 
the  above-named  H.  Hitchcock,  who  acknowl- 
edged that  he  signed,  sealed,  and  delivered  the 
foregoing  indenture  of  mortgage  to  Joseph 
Cowperthwaite,  Thomas  Dunlap,  and  Herman 
Cope,  OD  the  day  and  year  therein  mentioned. 
And  also  appeared  personally  before  me, 
Charles  A.  Marston,  Anne  Hitchcock,  wife  of 
the  gaid  H.  Hitchcock,  who,  being  examined 
privately  and  apart  from  her  said  husband,  ac- 
knowledged that  she  signed,  sealed,  and  de- 
livered the  said  indenture  of  mortgage  freely, 
and  of  her  own  accord,  and  without  any  fear, 
threats,  or  compulsion  of  her  said  husband. 

Given  under  my  hand  and  seal  notarial,  this 
fourteenth  day  of  July,  A.  D.  1838. 

Charles  A.  Uarston. 

The  first  installment  of  debt  and  interest  be- 
came due  In  March,  1839,  in  the  life  of  Uitch- 
coclc.  He  made  default  in  the  payment  of  the 
fir«t  installment.  The  Bank  of  the  United 
States  then  filed  their  bill  to  reciose  the  mort- 
gage In  the  Court  of  Chancery  at  Mobile, 
Hitchcock  resisted  the  payment  of  the  debt 
a»«*]  •upon  the  plea  of  usury.  There  had 
been  no  decision  of  this  suit  at  the  date  of 
Stehcock's  death,  which  took  place  on  llth 
August,  1839. 

In  August,  1839,  Hitchcock  made  his  will, 
legally  authenticated,  and  devised  his  prop- 
erty m  trust  to  his  wife,  for  the  use  of  his 
wife  and  children,  after  the  payment  of  certain 
legacies. 

This  will  was  admitted  to  probate  in  the  Or- 
)>hans'  Court  of  Mobile  County,  in  August, 
IS39,  but  neither  letters  testamentary  nor  of 
administration  were  issued  until  February,  1E40. 

After  the  death  of  Hitchcock,  his  widow 
(Anne)  took  possession  of  the  estate,  and  exe- 
cuted many  leases,  but  never  qualified  as  exec- 
'  tttrix.  James  Erwin,  her  brother,  purchased  at 
sheriff's  sale,  all  the  right  and  title  of  Hitch- 
rock,  to  a  part  of  the  property,  for  fifty  dol- 
lars, and  procured  an  attornment  from  the 
^enmnta.  litis  gave  rise  to  a  suit  which  is  re- 
Ktrted  in  4  How.  66. 

1b  February,  1840,  sundry  negotiations  took 
laoe  between  the  parties,  which  eventuated  in 
be  execution  of  Uie  following  deeds  and  re- 
BMca,  xiz.t 
IB  Id.  ed. 


1.  On  the  8th  of  Febnuuy,  1840,  Anne  Hiteh- 
cock  executed  a  deed  to  Cowperthwaite,  Don- 
lap,  and  Cope.  It  commenced  thus:  "This  ki' 
denture,  made  this  eighth  day  of  February,  A. 
D.  1840,  by  and  between  Anne  Hitchcock, 
widow  and  sole  devisee  of  Henry  Hitchcock, 
late  of  Mobile  County,  acting  under  and  by 
virtue  of  the  last  will  and  testament,  and  the 
several  codicils  thereto  annexed,  of  the  said 
Henry  Hitchcock,  duly  proved  and  of  record 
in  the  Orphans'  Court  of  Mobile  County,  of  the 
first  part,  and  Joseph  Cowperthwaite,  Thomas 
Duntap,  and  Herman  Cope,  of  the  City  of 
Philadelphia,  and  State  of  Pennsylvania,  of 
the  second  part,  witnesscthi  That  the  party 
of  the  first  part,  for  and  in  consideration  of  the 
sum  of  seven  hundred  and  fifty-three  thousand 
four  hundred  and  fifty-two  dollars  and  twenty- 
three  hundredths  dollars,  to  her  well  and  truly 
in  hand  paid,  at  and  before  the  ensealing  and 
delivery  of  these  presents,  by  the  said  parties  of 
the  second  part,  the  receipt  whereof  she  doth 
hereby  acknowledge,  hath  remised,  released, 
conveyed,  and  forever  quitclaimed,  and  doth  by 
these  presents  remise,  release,  convey,  and  for- 
ever quitclaim  unto  the  said  parties  of  the 
second  part,  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  administrators, 
and  assigns  of  such  survivor,  all  the  estate, 
right,  title,  interest,  use,  trust,  property,  claim 
and  demand  whatsoever,  at  law  as  well  as  in 
equity,  in  possession  as  welt  as  in  expectancy, 
of,  in,  to,  or  out  of  all  and  sinfrular  the  follow- 
ing described  lands  and  premises;  that  is  to 
say,"  etc.,  etc.  Then  followed  a  conveyance  of 
the  mortgaged  property,  leases,  and  all. 

2.  On  the  lOth  of  February,  James  Erwin 
executed  a  deed  to  •Cowperthwaite,  ['260 
Dunlap, .  and  Cope  for  the  property  which  he 
had  bought  at  sheriff's  sale.  The  consiiii  u- 
tion  was  one  hundred  and  fifty  thousand  dol- 
lars, which,  it  was  alleged,  was  to  be  appro- 
priated to  the  payment  of  other  debts  of  Etitch- 
cock,  which  were  not  secured  by  mortgage. 

3.  A  release  by  the  bank  to  Anne  Hitchcock. 
This  recited  the  bond,  the  mortgage,  the  de- 
livery to  the  bank,  by  Anne,  of  the  lands  and 
houses  devised  to  her,  and  then  agreed  that  the 
bank  should  look  only  to  the  mortgaged  prop- 
erty for  the  payment  of  its  debt,  and  should 
surrender  the  notes  and  bills  given  by  Hitch- 
cock to  the  bank. 

After  the  execution  of  these  deeds,  but  with- 
in a  year  from  the  death  of  her  husband,  viz.: 
on  the  15th  of  August,  1840,  Anne  refused  to 
qualify  as  executrix,  and  repudiated  the  pro- 
viaioas  made  for  her  in  the  will,  and  claimed 
dower  in  lieu  thereof.  These  papers  were  filed 
and  recorded  in  the  Orphans'  Court  of  Mobile 
County;  whereupon  Isaac  11.  Erwin  was  ap- 
pointed administrator  with  the  will  annexed. 

In  1S40  the  bank  filed  a  bill  in  the  Court  of 
Chancery  at  Mobile,  against  Isaac  H,  Erwin, 
Anne,  and  her  children,  which  court  decided 
that  the  property  was  properly  held  by  the 
bank  under  thi-  deeds,  and  that  the  defendants 
should  be  foreclosed  unless  the  debt  and  cuslb 
were  paid  by  a  certain  day.  This  decree  was 
carried  by  appeal  to  the  Supreme  Court  of  Ala- 
bama, and  there  afBrmed  at  January  Term, 
1846. 

On   the  23d  of  April.  1847.  Anne   Hilchc•^<^^t 
filed  a  bUl  In  the  Cwta\t  CoMrt.  ol  \.ti*  \iTt*.<ft. 
*1* 
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btatea  for  the  Southern  District  of  Alabama  ances;   for  thereupon   would  rise  in6iilte  con- 
against  the  bank,  claiming  dower  in  the  landa  tentiona,  quarrels  and   suits,  which   would  ba 
ineluded    in    the    mortgage.      Hie     bank     an-  inconvenient."    Selwyn  v.  Selwyn,  2  Burr.  1131 -, 
Bwered ;  evidence  was  ^ken,  and  the  judge  o(  Vaughnn  v.  Atkina,  6  Burr.  2764,  2787.     There 
the  Circuit  Court  decided  that  the  complainant  the   court   says,   "that  the   several   parts  and 
was   entitled    to    dower,   and   decreed   that    it  ceremonies    fieccasary   to    complete    a    cODVef- 
Bhould  be  set  olT  to  her.     From  thia  decree  the  ance  shall  ba  taken  together  as  one  act,  and 
bank  appealed  to  thia  court.  operate  from  the  substantive  part  of  it,  by  re- 
It  was  argued  bf  Messrs.  Bradley  and  Camp-  lation." 
bell  for  tlie  appellants,  and  by  Messrs.  Eopldni  It  is  not  denied  that  the  manifest  intention 
and  Badger  for  the  appellee.  nas  that  the  dower  *of  Mrs.  Hitchcock  [*20t 
The  following  is  an  outline  of  the  argument!  should  not  incumber  the  estate  of  the  mortga- 
of  the  respective  counsel.  gpes.    It  wan  designed  that  the  mortgage  should 
The  counsel  for  the  appellantB  contended:  cover  that  estate.    When  her  signature  appear* 
1.  That  the  deed  of  Mrs.  Hitchcock,  written  on  the  mortgage,  and  her  acknowledgment  i*, 
underneath  the  deed  of  her  husband,  dated  of    that  she  executed  the  "indenture  of  n — ' " 


e  date,  and  which,  she  says  in  her  an-  whnt  is  the  interpretation  t6  be  put  upon  her 

Bwer  to  the  trustees  of  the  Bank  of  the  United  words!     Must  we  not  hold  that  tier  acknowl- 

Statea  in  the  chancery  suit,  was  designed  as  ■  edj^mcnt  applies  to  the  papers  executed  by  bcr, 

joining  in   the  mortgage   of  her  husband,  was  and  under  which  her  acknowledgment  is  certi- 

legal,  valid,  and  operative,  and  that  this  has  tied?     Lawrence  v.  Blatchford,  2  Vt.  457;  Van 

been  already  determined  judicially.  Hagen   v.   Van   Rensselaer,   18  Johns.   420;   It 

The  complaint  of  Mra.  Hitchcock  is,  that  the  Vioer's  Abr,  138;  Chitty  on  Contncti,  ML 
361*]    notary,   in    describing    'the   paper   ac-        The  same  principle  of  construction  has  be« 

knowledged  by  her,  says  that  it  was  the  said  fuily  recognized  in  Alabama.    Bradford  t.  Dav- 

"indenture  of  mortgage,"  and  that  by  no  con-  son,  2  Ala.  R.  203;  Hines  v.  Bank  of  Alabanu, 

struction  can  these  words  be  held  to  describe  2  Ala.  452,  482;  Sewall  v.  Henry,  9  Ala.  24. 
the  deed  of  relinquishment  of  dower.    It  is  said        For   applications   of  the  same   principle,  see 

she  did  really  sign  and  seal  the  mortgage  with  II  Verm.  221;  16  Verm.  472. 
her  husband,   but   she  employed  no   terms   of        The   court    would    then   look    to   the   who)* 

grant  in  its  body;   and  that  her  acknowledg-  instrument  to  Gnd  what  was  undentood  by  tht 

ment  must  be  conQned  to  the  execution  of  that  acknowledgment  made  by  Mrs-  Uitchoock  with 

paper,  and  to  have  no  relation  to  the  deed  im-  a  view  of  sustaining  the  conveyance. 
mediately  following,  and  signed  the  same  day,        2.  We  contend   that    i(    the    queation  wuc 

and  which  was  present,  and  held  by  the  notary  open,  upon  the  authoritiea  and  argnment*  w« 

who  took  the  acknowledgment.  have    adduced,    a    aimUar    decision    wiMdd   i» 

We  contend  that  the  mortgage  to  the  bank  proper. 
consisted  of  the  estate  of  Henry  Hitchcock,  un-  3.  We  contend  that,  on  the  8th  FrtmMiy, 
embarrassed  by  the  claim  for  dower,  and  that  1840,  in  so  far  as  we  are  concerned,  Hrs.  HH^ 
there  was  no  misnomer  in  the  designation  of  cock  accepted  the  provisions  of  her  husbanit^ 
the  whole  instrument,  which  exhibited  the  grant  will,  and  was  invested  with  every  right  it  gan, 
of  that  estate  and  the  renunciation  of  the  dower  and  devested  of  every  right  antagonistic  or  ad- 
claim,  "as  an  indenture  of  mortgage."  verse.     That  this  election  appears  by  the  dacd 

We  contend,   further,  that   the   acknowledg-  to  the  trustees,  and  was  for  a  valuable  coa' 

ment  certified  must  be  taken  to  have  been  of  aideration.     That  she   conveyed   by   that  itti 

the  whole  transaction  to  which  Mrs.  Hitchcock  every  right  and  estate  in  the  land  ahe  had  «r 

was  a  party,  and  which  is  contained  in  the  in-  might   derive   from   the   most   solemn   and  an- 

strument  executed  by  her.    Such  was  the  inten-  thentic  acceptance  of  the  terms  of  the  will,  aad 

tion  of  all  concerned  with  it.  we  say  that  this  conclusion  legally  reanlta  fro* 

Mrs.  Hitchcock,  in  her  relinquishment,  refers  the  decree  of  the  Court  of  Chancer7. 
to  the  deed  of  her  husband   four  times.     She        4.  We   contend  that,   whether   the  renimda- 

describes  herself  as  the  wife  of  the  said  Henry  tion  of  Mrs.  Hitchcock  had  been  prior  or  sohar- 

Hitchcock ;  she  refers  twice  to  the  grantees  as  queat  to  the  execution  of  her  de4<d  of  the  »t 

the  aaid  Cowperthwaite,  etc.;  she  refers  to  the  of  February,  the  effect  of  her  deed  in  the  Miae. 

premises    as    "the    above. described    premises."  That  the  deed  operates  upon  the  estsites,  rights, 

The  instrumpnt  is  of  the  same  date.  and  claims   she  then   had  of   every   nams  aal 

The     principle    of     construction     applicable,  nature.    That  the  deed  bars  an  inchoate  or  m- 

then,  to  this  inatrument,  is  that  found  in  Lord  agsicned  dower  estate   as  well  as  an  eonilT  «' 

Cromwell's  case,  Coke's  R.  bk.  2,  76:  "The  law  ademption 

will   not  adjudge   by  parcels  in  subversion  of        ^  ;,        f^^j  and  all  comprehenaive,  not  oalj 

the  intent  «id  agreement  of  the  parties;   but  „  ^  ^i^^^^  ^„j  quitclaim,  but  as  a  convevimr. 

when  all  acts  are  done  m  performance  of  the  j^  t,  to  trlnsfer  rights  as  well  a.  to  dii- 

origmal  contract  and  agreement  of  the  parties,  i,  i   ■    , 

the  law  will  judge  upon  the  whole  as  executed  '^"^'"E^  "^  aim  .  

at  one  and  the  same  time "  contend   that   all   these    claims  wett 

Here  the  execution  of  the  deed  and  the  ao-  P'ope'-ly  raised,  or  might  have  been  raised,  ia 

knowlcdgment  bear  the  same  date,  are  on  the  '■'«  ^uit  in  Chancery  at  Mobde   betwen  Mrs. 

same  paper,  and  are  obviously  pursuant  to  the  Hitchcock  and  the  plaintiffs  in  error.    That  the 

mtract.    "The  end  of  the  law  is  to  set-  adjudication  in  that  c"'"*  """—  -"  »•-  "— 


tie,  repose,  and  make  peace  between 
man  concerning  their  possessions,  and  it  would 
be  too  dangerous  a  thing  to  make  any  construc- 
tion against  the  allowance  in  oommon  assur- 


right  that  arc  'embraced  in  thia  [*9M 
suit,  or  that  they  were  the  appropriate  subjects 
of  adjudication  then,  and  waived  by  her  if  wi 
legally  presented.    That  the  title  of  V     '  "^ 


The   counsel   then  proceeded  to  argue   these 

Eints,  and  cited  Drew  t,  NoTbury,  3  Jon.  i. 
t,  284,  to  ehow  tliftt  where  a  person  had 
several  estates  and  interest,  they  atl  passeil 
under  a  deed.  Sugden  on  Powers,  S2;  Ho- 
bart,  1S3;  10  Vesey,  246;  Note  7  to  Appendix.  2 
Co.  Litt.  800,  Thomas's  Coke;  and  that  even 
supposing  that  the  widow's  dower  did  not  pass 
under  the  mortgage,  and  that  her  deed  to  the 
trustees  only  conveyed  her  interest  under  the 
will,  still  she  could  not  recover  In  this  suit. 
That  she  was  estopped  liy  her  deed  from  dis- 
puting the  validity  and  binding  operation  of  the 
will,  and  from  defeating  the  estate  she  claimed 
under  it,  by  tutlding  up  a  title  she  might  have 
poasessed  at  the  time  of  her  deed  in  contradic- 
tion to  that  she  purports  to  convey  under  the 
will.  1  Metcalf,  180;  8  Ham.  ISO;  0  East, 
106;  Carver  v.  Jackson,  4  Pet.  85,  86;  Harding 
V.  Ambler,  3  M.  &  Wels.  270;  2  Adol.  ft  K. 
278;   1  Id.  792;  1  Ired.  66«. 

Whether,  in  the  absence  of  any  statutory  pro- 
vision, her  acts,  apart  from  thts  deed,  would 
amount  to  an  acceptance  of  the  provisions  of 
the  will,  will  appear  from  2  Yeatea,  102;  6 
Band.  641;  17  S.  &  R.  16;  4  H.  ft  M.  23;  3 
Yeates,  7ft;  3  Fairf.  138;   10  Johns.  30. 

The  counsel  for  the  appellee  made,  amongst 
others,  the  following  points; 

1.  The  mortgage  is  the  deed  of  Henry  Hitch- 
cock only.  His  wife  ia  no  party  to  it  It  con- 
tains no  words  of  grant  from  her.  Her  name  is 
not  mentioned  in  the  deed,  not  even  in  the 
clause  of  attestation.  If  she  signed  and  scaled 
the  mortgage,  sucli  acts  would  not  make  it  her 
deed,  and  would  leave  her  right  to  dower  un- 
impaired. 4  How.  Rep.  V.  S.  241,  242;  9  Mass. 
Rep.  218;  3  Mason's  Cir.  Ct.  Rep.  347,  340; 
IS  Ala.  Rep.  130;  7  Ohio  Rep.  195;  10  Uhio 
Rep.  306-307;  7  Uaas.  Rep.  14;  13  Mass.  Rep. 
223. 

8.  The  certificate  of  the  notary  that  she  ac- 
knowledged she  signed,  sealed,  and  delivered 
the  indenture  of  mortgage,  gives  no  effect  to 
the  mortgage  against  her  right  to  dower,  be- 
cause the  acknowledgment  was  of  the  deed  of 
mortgage,  which  could  not  convey  her  right  of 
dower,  as  it  was  not  her  deed,  and  contained  no 
grant  from  her.  The  interest  of  a  married 
wmnan  in  real  estate  can  be  convened  onl)^  by 
a  grant  from  her  in  a  deed,  to  which  she  is  a 
party.  The  execution  of  her  deed  must  be  ac- 
knowledged by  her  before  an  officer  authorized 
to  receive  it,  and  in  the  mode  prescribed  by  law. 
964*]  The  fact  that  she  made  the  'acknowl- 
edgment and  in  the  i%al  mode,  can  be  proved 
only  by  the  certificate  thereof  made  by  a  proper 
officer,  and  Uie  one  before  whom  the  acknowl- 
edgment was  made.  4  How,  Eep.  U.  S.  242; 
3  MsBon's  Cir.  Ct.  Rep.  348,  349;  9  Mass.  Rep. 
218;  2  Story's  £q.  818,  sec.  1391;  Macqueen 
on  Husband  and  Wife,  Appendix  No.  1,  37,  38; 
Id.  No.  2,  49. 

S.  The  relinquishment,  if  she  had  acknowl- 
edged the  execution  of  it,  would  be  no  bar  to 
her  right  to  dower.  The  statute  law  requires 
■aeb  a  deed  to  be  made  and  acknowledged  by 
a  wife  as  would  convey  her  own  estate,  if  her 
deed  included  her  own  land.  Such  a  deed, 
properly  acknowledged,  will  convey  lier  dower, 
if  her  right  to  dower  be  her  interest  in  the  real 
IS  Zi.  ed. 
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estate,  included  in  her  deed.  Clay's  Dig.  165, 
sees.  27,  28;  7  Mass.  Rep.  14,  20;  Aik.  Dig. 
93,  sec.  29. 

11.  The  effect  of  the  acts  of  Mrs.  Hitchcock, 
in  taking  possession  of  the  mortgaged  premises 
and  conveying  the  equity  of  recltmptiou,  was 
not  an  election  an  her  part  of  the  trust  made  in 
the  will  for  her  benefit.  Her  possession  and 
conveyance  were  in  effort  as  trustee  for  the 
creditors  who  were  beneficiaries.  She  did  no 
act,  in  her  individual  character,  unconnected 
with  the  relation  of  trustee  which  she  bore  to 
others,  and  secured  by  her  conveyance  no  bene- 
iit  to  herself.  1  P.  Wms.  315,  318;  1  Vesey, 
Jr.  335;   12  Vesey,  138;  3  Stewart's  Rep.  375. 

If  her  acts  had  evinced  her  intention  to  eteot 
the  trust  intended  by  the  testator  for  her  bene- 
fit, they  would  not  bind  her,  as  it  does  not  ap- 
pear that  she  then  had  full  knowledge  of  her 
rights.  2  Vesey  Jr.  672,  577;  12  Vesey,  161, 
152:  2  Johns.  Ch.  R.  451;  2  Vesey,  367,  371. 

The  deposition  of  Cope  proves  that  the  deed 
of  Mrs.  Hitchcock  to  the  trustees  of  the  bank, 
and  the  deed  of  release  from  Cope  and  others 
to  her  were  delivered  at  the  same  time.  This 
ia  competent  evidence.  3  Mason's  Cir.  Ct.  Rep. 
348;  16  Pet.  21.  They  arc  therefore  parts  of 
the  same  contract,  and  the  release  of  Cope  and 
others  to  her  was  the  consideration  of  her  deed 
to  them.  1  Vesey,  Sen.  127,  133;  7  B.  Monroe's 
Rep.  346,  347;  2  Wheat.  290,  291,  299.  As 
Mrs.  Hitchcock  received  no  consideration  in 
money  or  in  anything  else  of  value  to  herself, 
her  dower  would  not  be  barred  by  the  deed,  if 
a  release  of  her  right  to  dower  were  expressly 
made  in  the  deed,  and  she  had  intended  to  malce 
it.  3  Johns.  R.  478,  479-488;  16  Johns.  B.  47, 
48. 

The  answer  of  the  appellants  in  effect  admits 
that  the  release  of  the  mortgage  debt  waa  the 
consideration  of  Mrm.  Hitchcock's  deed  to  the 
trustees  of  the  bank. 

It  is  stated  in  the  answer  that  the  sum  of  one 
hundred  and  fifty  thousand  dollara  waa  paid  to 
Mrs.  Hitchcock  or  her  agent,  *as  a  part  1*266 
of  the  consideration  for  her  release,  to  be  ap- 
plied to  the  payment  of  other  debts  of  her  hus- 
band. If  the  whole  consideration  had  been 
money  paid  by  the  bank  upon  an  agreement 
with  Mrs.  Hitchcock,  that  it  should  be  applied 
by  her  to  the  payment  of  other  debts  of  the 
mortgagor,  it  would  not  enlarge  the  operation 
of  her  release  of  the  equity  of  redemption,  and 
make  it  a  conveyance  also  of  the  dower.  7 
Cranch,  34,  36,  46,  47. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 

The  respondent,  Mrs.  Anne  Hitchcock,  was 
complainant  below,  in  two  bills  filed  in  the 
Circuit  Court  of  Alabama,  claiming  her  dower 
in  certain  property  in  the  City  of  Mobile,  ol 
which  her  late  husband,  Henry  Hitchcock,  was 
seised  in  his  lifetime,  and  of  which  the  ap 
pell  ants,  as  trustees  of  the  United  States  Bank. 
were  in  possession,  claiming  under  a  mortgage 
given  by  said  Henry. 

The  answer  admits  the  marriage  of  complain- 
ant, and  the  seisin  and  death  of  her  husband, 
and  that  the  appellants  hold  the  property  un- 
der a  deed  of  mortgage  from  him;  but  deny 
that  complainant  has  any  right  of  dower  in  to* 

f'"""'  ,Coogl(i,t 
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Ist.  Becftdw  ihe  was  k  p^rt?  to  the  deed  of 
mortgage,  and  bad  relinquiahed  her  right  of 
dower  hj  her  deed  duly  executed  And  «^qow1- 
edged. 

2d.  That  after  the  death  of  her  huaband,  the 
oomplainant  took  possesaioTi  of  hia  property  as 
eole  deviaee  in  fee,  and  surrendered  the  possea- 
aion  to  the  mortgagees  in  Hatiafaction  of  the 
debt,  and  for  a  large  conaideratlon  paid  to  her 
executed  a  full  and  abaotute  release  to  them  of 
all  her  right,  title,  interest,  an^  eatat«.  In  the 
mortgaged  propertj. 

3d.  ^at  ahe  waa  eatopped  bv  a  decree  of  the 
court  of  Alabama,  on  a  bill  filed  by  the  mort- 
gagees for  a  foreclosure  and  to  have  their  title 
quieted. 

If  the  appeltanta  can  succeed  In  establishing 
either  of  these  three  grounds  of  defense,  they 
will  be  entitled  to  a  i!ecree  in  their  favor. 

We   will   therefore   :Kinsider   them   in   their 

I.  The  instrument  of  mortgage  is  dated  on  the 
14th  July,  1«38.  The  first  part  of  it  is  a  deed 
poll  in  the  usual  form:  "Know  all  men,  etc., 
that  I,  Henry  Hitchcock,  of  Mobile,  etc.,  in 
consideration  of  the  sum  of  SS20,630.66,  to  me 
in  hand  paid,  1:^  these  preaents  do  grant,  har- 

Ein,  aell,  etc.,  and  concluding,  "Given  un- 
r  my  hand  and.seal,  etc.,"  and  signed  "Henry 
Hitchcock,  Anne  Hitchcock,"  with  their  re- 
spective aeala ;  also  these  worda,  "Signed, 
sealed,  and  delivered  in  presence  of,"  but  no 
namea  of  witneaaea  annexed. 
268*]  'Under  these  si^natureB  and  attesta- 
tion ia  the  following  release,  signed  and  sealed 
by  Anne  Hitchcock: 

"And  I,  Anne  Hitchcock,  wife  of  the  said 
Henry  Hitchcock,  for  and  in  consideration  of 
the  sum  of  one  dollar,  to  me  in  hand  paid  by 
the  eaid  Joaeph  Cowperthwaite,  Thomas  Dun- 
lap,  and  Herman  Cope,  have  relinquished,  and 
hereby  lio  relinquish  by  these  presents,  all  my 
ri|;ht  and  title  of  dower  in  and  to  the  above- 
described  premiaea,  to  the  said  Joseph  Cow- 
perthwaite, Thomas  Diinlap,  and  Herman  Cope, 
the  survivors  or  survivor  of  them,  and  to  the 
heirs,  executors,  and  assigns  of  such  survivor, 

Witness  my  hand  and  seal,  this  fourteenth 
day  of  July,  one  thousand  eight  hundred  and 
thirty-eight.  Anne   Hitchcock,      [seal.] 

Attest;     Charles  A.  Marston." 

The  acknowledgment  which  appears  to  have 
been  taken  at  the  same  time  is  as  follows: 
"The   tjtate   of   Alabama, 

Mobile  County. 
Personally  appeared  before  me,  Charles  A. 
Marston,  Notary  Public  in  and  for  said  county, 
'he  above-named  Henry  Hitchcock,  who  ac- 
knowledged that  he  signed,  sealed,  and  de- 
livered the  foregoing  indenture  of  mortgage  to 
Joseph  Cowperthwaite,  Thomas  Dunlap,  and 
Herman  Cope,  on  the  day  and  year  therein 
nientinned.  And  also  appeared  personally  be- 
fore "IP,  Charles  A.  Marston,  Anne  Hitchcock, 
the  wife  of  said  H.  Hitchcock,  who,  being  ex- 
amined privately  ana  apart  from  her  said  hus- 
band, acknowledged  that  ahe  signed,  sealed, 
and  delivered  the  said  indenture  of  mortgage 
freely,  and  of  her  own  accord,  and  without 
any   fear,   threats,   or  oompulsion  of  her  said 

Auaband. 
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fourteenth  day  of  July,  A.  D.  I83S. 

Chartee  A.  Marston." 

The  objections  to  the  sufficiencv  of  this  in- 
strument to  bar  the  dower  of  tne  wife,  are, 
let.  "That  the  mortgage  ia  the  deed  of  the 
husband  only.  It  contains  no  words  of  grant 
by  tha  wife — har  name  is  not  mentioned  in  the 
deed." 

2d.  That  the  relinquishment  of  dower  is  ■ 
several  and  separate  deed,  which  should  have 
the  signature  of  the  husbajid,  to  eliow  hii  eon- 
sent,  and  that  it  was  the  joint  act  of  husband 
and  wife. 

3d.  That  the  acknowledgment  of  Mrs.  Hiteh- 
oock  ia  of  "the  aaid  indenture  of  mortage," 
and  not  of  her   relinquishment  of  dower. 

■And,  4th.  That  the  acknowledg-  ['SIT 
ment  is  not  in  due  form  of  law. 

The  first  three  of  these  objectionB  ftm  found- 
ed on  the  assumption  that  the  release  of  Mrs. 
Hitchcock  forms  no  part  of  the  deed  of  mort- 
gage, but  is  a  separate  and  distinct  deed.  It  ii 
true,  if  that  portion  of  the  instrument,  above 
the  joint  eignatures  of  the  huaband  and  wife. 
Is  to  be  oonstrued  as  the  whole  indenture  ol 
mortgage  the  first  proposition  cannot  be  de- 
nied. For  the  instrument,  thus  far,  does  not 
purport  to  dispose  of  any  right  or  interest 
vested  in  the  wife;  and  if  nothing  further  had 
been  added,  the  deed  would  have  been  whoDy 
inoperative  for  that  purpose.  But  the  face  of 
the  instrument  shows  that  it  does  not  end 
there:  for  it  proceeds,  "And  I,  Anne  Hitchcock, 
etc.,  in  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid  by  the  said  Joseph,  etc.,  do 
relinquish  all  my  right  and  title  of  dower  m 
and  to  the  above-deacribed  premises  to  the  said 
Joseph,  etc." 

Uaually  this  initiate  and  contingent  right  of 
dower  is  barred,  in  deeds  of  aale  and  mortgage, 
by  a  conveyance  making  the  grant  in  the  joint 
names  of  the  husband  and  wife,  in  the  same 
manner  as  if  the  estate  belonged  to  the  wife; 
the  deed  operating  by  way  of  estoppel  when 
the  right  of  dower  becomes  complete  by  the 
death  of  the  husband.  But  when  the  legal  a- 
tate  is  vested  wholly  in  the  husband,  and  the 
right  of  the  wife  is  but  a  contingent  incum- 
brance, there  is  no  necessity  that  she  should 
join  in  the  grant  of  the  fee,  the  release  of  her 
inchoate  right  acknowledged  in  due  form,  be- 
ing all  that  is  necessary  to  har  her  from  setting 
up  a  t^lsim  of  dower  after  the  death  of  her 
huaband. 

The  insertion  of  the  clause  of  release  of  dow- 
er might  generally  be  considered  by  convey- 
ancers as  in  better  taste,  if  it  had  preceded  the 
signature  and  attestation  of  the  other  cove- 
nants which  affected  the  fee  of  the  husband; 
but  there  is  no  stringent  unbending  rule  of  law, 
wliich  requires  a  deed  to  be  in  such  form,  or  in 
any  peculiar  form,  in  order  to  operate  as  a 
valid  conveyance.  The  intention  of  the  par- 
ties is  to  be  gathered  from  an  inspection  of  the 
whole  instrument  of  assurance  taken  together. 
It  ought  nut  to  be  dislocated  and  rent  into  sep- 
arate fragments  by  a  captious  or  astute  con- 
struction, whose  only  result  ia  to  defeat  Uie 
plain  meaning  and  intention  of  the  parties. 

The  Acts  of  Assembly  of   Alabama  concein- 

ing    conveyances,    frequently    use    the    phrasa 

"deeds  and  relinquishments  of  dower,"  which 
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ia  prob&bly  the  eaaae  or  the  consequence  of  thie 
form  of  conveyancing  in  that  State,  and  that  in 
popular  parlance,  a  convejance  of  land  in  thie 
fonn  is  described  as  if  a  ''relinquishment  of 
dower"  wai  not  a  deed,  or  a  portion  of  the 
conveyance,  asBurance,  or  grant,  though  made 
368*]  at  the  same  time,  and  forming  *a  por- 
tion of  it.  The  instrument  before  ue,  composed 
of  what  is  popularlr  called  the  mortgage  and 
relinquiebment  of  dower,  constitutes  but  one 
deed  or  conveyance  executed  by  husband  and 
wife  for  the  purpose  of  conveying  the  fee  vest- 
ed in  the  husband,  and  releasing  the  inchoate 
right  of  the  wife.  It  waa  all  wri'-.ten  on  the 
same  paper  or  parchment,  for  one  purpase,  the 
latter  sentences  connected  with  ihoae  which 
precede  it,  by  a  copulative  conjunction.  It 
waa  all  executed  at  the  same  tune,  and  ac- 
knowledged by  husband  and  wife  at  the  time 
of  its  execution;  and  they  have  each  signed 
that  portion  of  the  conveyance  which  purports 
to  grant  or  release  their  several  interests.  The 
relative  position  of  the  signatures  of  the  hus- 
band and  wife,  or  the  unnecessary  duplica- 
tion of  either,  is  of  little  importance,  where 
the  instrument,  by  apt  and  proper  terms, 
clearly  shows  the  intention  of  the  parties, 
that  the  husband  should  convey  the  fee,  and 
the  wife  join  with  him  in  the  deed,  for  tlie 
purpose  of  releasing  her  contingent  estate  of 
dower.  In  such  cases,  and  especially  whe: 
this  form  of  assurance  is  in  common  use,  tl 
astutia  of  a  court  would  be  illy  employed  i 
criticising  the  form  of  the  conveyance,  in  order 
that  one  of  the  parties  may  be  enabled  to 
escape  from  hie  covenants,  and  thus  wrong  and 
ilefraud  the  other. 

Let  us  now  examine  whether  the  acknowl- 
edgment of  the  wife  is  sufficient,  according  to 
the  states  of  Alabama,  to  operate  as  a  convey- 
ance or  relinquishment  of  her  right  of  dower. 
The  Act  of  Assembly  of  Alabama  on  this  sub- 
ject lAiken's  Digest,  03,  sec.  29)  is  as  follows: 
"No  estate  of  a  feme  covert.  In  any  lands, 
tenements,  or  hereditaments,  lying  and  being 
in  this  territory,  ehal!  pass  by  her  deed  or 
convf^ance,  without  a  previous  acknowledg- 
ment made  by  her  on  a  private  examination 
apart  from  her  husband,  before  one  of  the 
territorial  judges,  or  one  of  the  justices  of  the 
County  Court,  that  she  signed,  sealed,  and  de- 
livered the  same  as  her  voluntary  act  and  deed, 
freely,  without  any  fear,  threats,  or  compul- 
sion of  her  husband,  and  a  certificate  thereof, 
written  on  or  under  the  said  deed  or  convey- 
ance, and  signed  by  the  odicer  before  whom 
it  was  made;  and  every  deed  or  conveyance 
so  executed  and  acknowledged  by  a  feme  covert. 
•nd  certified  as  aforesaid,  shall  release  and 
bar  her  tight  of  dower,  and  be  good  and  effec- 
tual to  convey  the  lands,  tenements,  and  here- 
ditaments thereby  intended  to  be  conveyed. 

One  of  the  objections  to  the  acknowledg- 
ment of  Mrs.  Hitchcock  is,  that  she  acknowl- 
edges to  have  signed  and  sealed  "the  said  in- 
denture of  mortgage,"  and  not  that  part  of 
it  called  tile  "relinquishment  of  dower."  This 
objection  we  think  is  hypercritical.  "Ha^ret 
in  litera."  It  is  founded  on  the  assumption 
wUeh  ws  have  just  noticed,  that  the  several 
SCV]  covenants  signed  *by  the  husband  and 
w^e  do  not  constitute  one  assurance  or  deed 
of  mortgagt.    Tbe  same  criticism  would  annul 
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the  acknowledgment  of  the  husband,  which  is, 
"that  he  executed  the  foregoing  indenture," 
whereas  the  deed  signed  by  him  is  a  deed  poll 
and  not  an  indenture.  Surely  no  court  would 
declare  his  acknowledgment  invalid  for  this 
slight  misnomer.  It  would,  certainly,  be  no 
great  latitude  of  construction,  even  if  thw  were 
separatfi  and  distinct  instruments,  to  refer  the 
acknowledgment  of  the  wife  to  t)mt  one  which 
contains  her  own  grant  or  release,  and  which 
she  has  signed  and  sealed.  Even  in  cases  of 
doubtful  construction,  the  rule  of  law  is,  that 
the  court  should  construe  the  instrument  ut  res 
ma^is  valeat,  and  not  annul  it  by  such  fanciful 
criticism. 

It  is  objected,  also,  that  this  acknowledg- 
ment is  not  in  the  very  words  of  the  statute. 
In  place  of  the  words,  "as  her  voluntaiy  act 
and  deed,  freely,"  it  substitutes  the  words, 
"freely  and  of  her  own  accord." 

That  tbe  words  of  the  acknowledgment  have 
the  same  meaning,  and  are  in  substance  the 
same  with  those  used  in  the  statute  it  needs 
no  argument  to  demonstrate;  and  that  such  an 
acknowledgment  is  a  sufficient  compliance  with 
the  statute  to  cive  validity  to  the  deed  of  the 
wife,  is  not  orily  consonant  with  reason,  but, 
as  the  cases  cited  by  counsel  show,  supported  by 
very  numerous  authorities.  The  Act  requires 
a  private  examination  of  tbe  wife  to  ascertain 
that  she  acts  freely  and  not  by  compulsion  of 
her  husband,  but  it  prescribes  no  precise  form 
of  words  to  be  used  in  the  certificate,  nor  re- 
quires that  it  ahnuld  contain  all  the  synonyms 
used  in  the  statute  to  express  the  meaning  of 
the  Legislature.  In  other  acts  of  the  same 
Legislature,  where  a  precise  form  of  acknowl- 
edgment of  certain  deeds  ia  prescribed,  it  is 
provided,  that  "any  certificate  of  probate  or 
acknowledgment  of  any  such  deed,  shall  be 
good  and  effectual  if  it  contain  the  substance, 
whether  it  be  in  the  form  or  not,  of  that  set 
forth  in  the  first  section  of  this  Act."  Clay's 
153.)  The  Legislature  have  thus  shown 
idable  anxiety  to  hinder  a  construction  of 
their  statutes,  which  would  require  a  stringent 
adherence  to  a  mere  form  of  words  without 
regard  to  their  meaning  or  substancK,  and 
make  the  validity  of  titles  to  depend  on  the 
verbal  accuracy  of  careless  scriveners. 

We   are,   therefore,  of  opinion  that   the  cer- 
tificate  of    the    acknowledgment    of    the    com- 
plainant of  the  deed  executed  by  her,  is  valid 
id  sufficient  in  law  to  bar  her  claim  of  dower 
the  mortgaged  premises. 

II.  But,  even  if  this  deed  of  mortgage  were 
it  a  sufficient  bar  to  the  claim,  we  are  of 
opinion  that  the  deed  of  release  executed  by 
•the  complainant  on  the  8th  of  Feb-  ['aiO 
ruary,  1840,  is  a  complete  bar  and  estoppel  to 
the  claim  set  up  in  her   bill. 

Henry  Hitchcock  died  in  August,  1839,  hav- 
ing first  made  his  will,  in  which  he  devises  all 
his  estate,  real  and  personal,  to  the  complain- 
ant in  trust  to  sell  and  dispose  of  the  same,  and 
invest  it  for  the  use  of  herself  and  children, 
share  and  share  alike.  Under  this  devise  she 
entered  and  took  possession  of  the  estnte  of  her 
husband,  and  in  consideration  of  the  sum  of 
$150,000,  paid  to  her  by  the  trustees  of  the 
bank,  and  of  a  rrlease  by  them  of  all  claim 
upon  the  other  estate  of  the  deceased,  she  exe- 
cuted, on  8th  of  February,  IMO,  a  deed  of  re- 
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leuie  of  the  mortgaged  property,  containing 
the  following  recitals  and  cov«iuints:  "This 
indenture,  made,  etc.,  between  Anne  Hitch- 
cock, widow  and  tote  devisee  of  Heniy  Hitch- 
cock, acting  under  and  by  virtue  of  the  laat 
will  and  testament  of  said  Henry  Hitchcock, 
duly  proved,  etc.,  of  the  first  part,  and  Joseph 
Cowperthwaite,  etc.,  of  the  second  part,  wit- 
nesaeth:  that  the  party  of  the  flrst  part,  for 
and  in  consideration  of  the  sum  of  S773,3S2, 
etc.,  hath  remised,  conveyed,  and  forever  quit- 
claimed, and  doth  remise,  etc.,  to  tne  said  par- 
ties of  the  second  part,  all  the  estate,  right, 
title,  interest,  use,  property,  claim,  and  demand 
whatsoever,  at  law  aa  well  as  in  equity,  in  pos- 
session as  well  as  in  reversion  of,  in,  to,  or  out 
of  all  and  singular,  the  following  described 
premises,  to  v-it,  etc.,  etc.:  To  have  and  to  hold 
all  and  singular  the  aforesaid  lauds,  tenements, 
improvements,  and  appurtenances,  unto  the  said 
parties  of  the  second  part,  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  said  survivor  to 
their  own  proper  use,  benefit,  and  behoof  for- 
ever; BO  that  neither  the  said  party  of  the  Hrst 
part,  her  heirs  or  assigns,  nor  any  person  or 
persons  whatsoever,  in  trust  for  them  or  her, 
or  in  ber  or  their  name  or  names,  can  or  may, 
by  any  ways  or  means  whatsoever,  hereafter 
have,  claim,  challenge,  or  demand,  any  right, 
title,  interest,  or  estate  of,  in,  to,  or  out  of  all 
and  singular  the  premises  above  described, 
hereby  released  and  conveyed;  but  therefrom 
and  thereout  are  ana  shall  be  by  these  presents 
forever  excluded  and  debarred." 

By  the   law   of  Alabama,  the  widow   is 
lowed   one  year   after   probate   of   the   will 
make  her  election,  whether  to  take  under  it 
not.      The   will    of   Henry   Hitchcock    was    i 
mitted  to  probate  on  the  ITth  of  August,  lt)39, 
and  on  the   14th  of   August,   1840,  the   widow 
filed  her  election,  renouncing  all  henelit 
the  will  and  electing  to  take  her  dower.    This 
bill  was  filed  on  the  2»th  of  April,  1847,  near 
ly  seven  years  afterwards. 

She  makes  no  offer  in  her  bill  to  restore  thi 
sum  of  $160,000  paid  to  ber  or  her  agent,  or  K 
surrender  the  release  given  to  her  by  th( 
trustees  of  the  oank  which  was  the  considera 
371*]  tion  paid  for  *her  release,  but  contends 
that  she  is  remitted  to  her  original  rights  by 
her  last  election,  and  is  not  estopped  b;^  her 
deed  which  was  merely  the  execution  of  a 
power,  and  could  not  affect  her  personal  right, 
or  bar  her  claim  to  dower  In  the  land  con- 
veyed or  released. 

It  is  admitted  that  the  mere  equity  of  re- 
demption of  this  property  was  worth  nothing; 
on  the  contrary,  the  other  property  of  tlie  mort- 
gagor would  have  been  liable  for  a  large  por- 
tion of  the  bond  which  accompanied  the  mort- 
gage. Yet,  it  is  contended  that  the  widow 
may  elect  to  take  under  this  devise  in  the  will ; 
that,  under  prptcnse  and  belief  of  such  elec- 
tion, she  may  get  her  husband's  estate  releflsed 
from  a  debt  and  receive  a  large  consideration 
in  money  for  a  release  of  her  title  as  "sole 
devisee,"  and  aftmvards  change  her  election, 
defeat  nil  the  covenants  of  her  own  deeii,  and 
yet  retain  the  whole  considerBtion  paid  for  it. 
it  is  not  Hiirlh  while  to  examine  what  acts  of 
A  widow  amount  lo  an  oliilinn  in  pais  to 
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take  under  the  will.  It  is  c1e«r  she  onnot 
take  possession  under  the  wUI,  and  sell  tbe 
title  in  fee  conferred  upon  her  by  the  devises 
in  it,  and  then  revoke  her  grant  by  changing 
her  election  within  the  year.  The  time  given 
to  the  widow  by  the  law,  to  make  her  election, 
is  intended  for  her  protection,  and  not  that  she 
shall  use  it  as  a  weapon  of  offense  to  defraud 
others.  Courts  of  equity  do  not  exert  their 
powers,  even  in  favor  of  widows,  to  assist 
them  in  such  ft  transaction.  The  deed  executed 
by  the  complainant  in  1840  is  an  estoppel,  both 
in  law  and  equity,  against  this  claim  of  dower. 
By  this  deed,  she  professes  to  convey,  as 
"widow,"  "sole  devisee,"  and  under  the  powen 
vested  in  her  by  the  will.  She  releases  all 
claim  or  demand  in  law  <v  equity,  in  posses- 
sion or  expectancy,  "so  that  neither  she,  nor 
her  heirs,  can  or  may,  by  any  ways  or  mean^t 
whatsoever,  hereafter  have,  claim,  challenge. 
or  demand  any  right,  title,  interest,  or  estatr 
in  the  premises."  It  is  bard  to  conceive  how 
any  conveyancer  could  devise  language  more 
comprcfangive,  or  legal  phraseology  more 
stringent,  to  convey  every  possible  estate  of  thr 
grantor  and  operate  as  a  perfect  legal  estoppel 
against  all  possible  claim  in  any  chuacter 
whatever.  If  this  bad  been  a  mere  naked  power 
of  appointment,  or  to  make  a  conveyance  of  the 
title  of  the  deceased,  not  coupled  with  an  inter- 
est, and  the  widow  bad  intended  merely  to  cxer 
cise  such  power  without  affecting  her  ow> 
right  in  the  property,  her  deed  should  fasTe  be» 
carefully  drawn,  so  as  to  show  on  its  face  as 
intention  to  save  her  own  rights,  if  she  did  w>t 
intend  to  convey  them.  For,  it  is  a  settled  rvle 
of  construction,  that  "whoever  conveys  to  • 
purchaser,  without  restraining  the  opef«tkn  «t 
his  conveysnce,  shaU  be  deemed  to  emiTey  ia 
every  character,  which  enabled  him  to  give 
effect  to  his  deed."  *Sugden  on  Power*,  [•■71 
S2;  Coxe  V.  Chamberlain,  4  Vcs.  .Ir.  637,  etc 

This  case  is  much  stronger  against  the  grant- 
or; for  her  deed  was  worthless,  unleM  she  had 
elected  to  take  the  devise  under  the  irill,  aad 
having  recited  in  her  deed,  that  *bm  was 
"widow  and  sole  devisee,"  she  ia  thereby  es- 
topped from  denying  that  she  aonTeyed  all 
riglits  held  in  either  character,  or,  aa  betweea 
her  and  the  grantees,  ever  asserting  that  she 
had  not  elected  to  take  as  sole  devisee. 

Being,  therefore,  of  opinion  that  the  com- 
plainant below  is  doubly  estopped  from  aetUag 
up  this  claim  of  dower,  it  will  be  unnrrrswrj 
to  consider  the  third  point  of  defense  urged 
by  appellant's  counsel,  as  to  the  effect  of  ths 
decree  of  foreclosure. 

The  decree  of  the  Circuit  Court  ia  tbcKfvn 
reversed,  and  the  bill  dismissed  with  coat*. 
Order, 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  «/ 
the  United  States  for  the  Southeru  District  of 
.Alabama,  and  was  argued  by  counsel;  on  coa- 
sideration  whereof,  it  is  now  here  ordered,  ad- 
judged  and    decreed    by    this    oonrt,    that   tba 
decree  of  the  said  Circuit  Court  in  thi*  nD*e 
be,  and  the  same  is  hereby  reversed,  with  eosta; 
and  that  this  cause  be.  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  dinr- 
ttons  to  dismiss  the  bill  of  eomplaint  with  cwta 
Howard  19. 


Clark  kt  ai-  v.  Basnwuj,  n  A 
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TRISTRAU  CLARK.  Royal  WillUmB,  Ebenezer 
McLellan,  Thomu  Mcl^llan,  and  James  S, 
8.  WilliunB,  Claimants  of  tha  Barque  Susan 
W.  Lmd,  AppellanU, 


NATHANIEL  BARNWELL  uid  Junes  Rav- 
enel,  Copartners  trading  under  tbe  firm  of 
Barnwell  It  Ravenel. 

Shiptnaster'a  negligence— onus  proband! — dam- 
age to  cotton  goods  by  dampness — what  car- 
go may  conaist  of — construction  of  term  "con- 
tents unknown." 

Where  gnods  are  shipped  and  the  dbusI  bill  of 
lading  given,  "promlelaB  to  deliver  them  In  good 
order,  ihe  dangers  ot  the  seas  elvvpted,"  and  ihey 
are  found  to  be  danuiged,  the  onus  probandl  la 
upon  the  owners  ot  the  Teasel,  to  show  that  tbe 
Injur}'    was    occasioned    b7    one    ol    tbe    excepted 

But,  Bitbough  the  Injnrr  ma;  have  been  occa- 
sioned bj  one  o(  the  excepted  causes,  yet  still  the 
owners  ot  the  vessel  are  resiionslble  If  the  Injur; 
nilgbt  bare  been  avoided,  by  tbe  exercise  ol  reason- 
ab^  skill  and  attention  on  the  part  o(  the  persons 
employed  In  tbe  coaveyflnce  of  the  goods.  But 
the  oniu  probandl  then  becomes  sblfied  upon  the 
shipper,    to  sbow    tbe   negligence. 

where  spools  of  cotton  thread,  put  np  In  boxes, 
were  shipped  at  Liverpool  Cor  Charleston,  and  "■ " 


Yorage  of  slity-oi 


be'K'ea1l*w 


nesa.    some    ot   tbe 

whilst  the  OntSlde  OUoi  "no  um.  Liir  i.isu  >ii»i 
ZT3*1  •belDg  well  stowed  and  damaged,  the  Injur: 
must  be  attrlbnted  to  the  dangers  of  the  seas. 

The  usage  of  trade  Is  to  bring  sacks  ot  salt  li 
the  same  vessel  with  drr  goods ;  and  the  evldenc 
In  this  case  Is  that,  if  the  salt  be  well  ntowed.  1 
does  not  Increase  the  humldltr  ot  tbe  vessel,  Uu 
rather  acts  the  other  waj. 

In  this  case,  also,  t*~ 

Iter  was  guill 
I    provide 


>,  there  was  no  evidence  that  tbe 


shipmaster  was  guilty  of  any  negligence  In   omit- 
*■ —    ''    — ^~lde    proper    precaution ary    measures- 

.espoDslble  for  the  effect  of  boisterous 

weather  or  adverse  winds. 

The  words  "conteats  unknown"  being  annexed 
to  a  bill  ot  ladlns.  Imply  that  the  mneter  only 
meant  to  acknowledge  the  shipment  In  good  order 
ot  the  cases,  ss  to  their  external  condition.  He 
might  Justify  himself  by  showing  that  the  contents 
were  not  In  good  order,  but  the  evidencp  In  tbla 
caae  shows  thst  they  were  so;  and  the  Injury  must 
be  attributed  to  the  dangers  ot  the  seas. 

THIS  was  on  appeal  from  the  Circuit  Court 
of  the  United  States  for  the   District  of 
South  Carolina. 

It  woa  originally  a  libel,  filed  in  the  District 
Conrt  by  Btrnwell  ft  Ravenel  against  the  ship 
Snion   W,   Und,  under   the   following  oircum- 

On  tbe  4th  of  March,  1848,  Richard  Shiel  & 
Oo,  shipped,  at  Liverpool,  in  the  ship  Susan 
W.  Lind,  Tristram  Clark,  master,  twenty-four 
boxes  of  cotton  thread,  consigned  to  Barnwell 
A  Ravenel  at  Charleston.  Ibe  bill  of  lading 
eiHitained  the  usual  clause,  "to  be  delivered  ia 
like  good  order  (all  and  every,  the  dangers  and 
oeeidents  of  the  seas  and  navigation,  of  whatso- 
ever nature  and  kind,  excepted"),  and  was 
signed  by   Qarlc,  with  the  remark,   "contents 


Hm  vessel  sailed  from  Ijverpool  on  the  14th 
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of  March,  and  arrived  at  Charleston  on  tbe  I3th 
of  May. 

On  his  arrival,  the  captain  made  a  protest 
showing  that  the  voyage  had  been  very  boister- 
ous, and  that  the  vessel  had  often  shipped  large 
quantities  of  water. 

On  the  lEth  of  May  the  captain  requested  the 
wardens  of  the  port  to  make  the  survey  of  his 
vessel,  and  they  continued  the  inspection  dur- 
ing the  discharging  of  the  cargo.  The  following 
is  that  part  of  their  report  which  related  to  the 
goods  in  question: 

"On  tbe  2Elth  and  31st,  the  wardens  exam- 
ined twenty-two  cases  marked  C[BIt]t71  4. 
92.  After  they  were  landed  and  in  store,  found 
many  of  them  stained  outside  with  mud,  dry, 
and  in  good  order;  on  opening  the  cases,  the - 
wood  inside  in  several  of  the  cases  appeared 
stained;  inside  of  these  cases  were  stowed  small 
boxes;  on  opening  them,  the  cotton  thrend  con- 
tained therein  was  found  musty,  moldy,  and 
damaged;  ^\hil?b,  in  our  opinion,  has  been 
caused  by  tlie  great  humidity,  sweat,  and  damp- 
ness of  the  hold." 

Barnwell  &  Raven  el  also  bad  a  survey  madft 
by  Mood  &  Smith,  who  reported  as  follows: 

"That  wc  found  the  whole  of  tbe  contents 
of  the  said  twenty-two  •cases  to  be  in  a  ['Zli 
damaged  and  unmerchantable  condition;  and 
we  concurred  in  recommending  an  early  sale 
thereof  at  public  auction,  for  account  of  whom 
it  may  concern.  And  we  do  further  certify 
that,  if  tbe  said  cotton  sewing  thread  had  been 
landed  in  a  sound  and  merchantable  state,  the 
same  would  be  worth  in  this  market,  at  the 
present  time,  for  cash,  forty-five  dollars  per 
iwx,  containing  one  hundred  dozen  spools,  say 
22  cases,  each  containing  fl  boxes  of  100  dozen. 
132  boxes  @  845  per  box, t5,SiO 

Witness  our  bands,  at  Charleston  aforesaid, 
the  thirty-tlrst  day  of  May,  in  the  year  184S. 
Wm,  G,  Mood, 
ThoB.  P.  Smith." 

The  goods  were  sold  at  auction,  and  pro- 
duced only  the  net  sum  of  £3,335.09;  but  the 
duties  being  abated  by  $376.02,  the  loss  was 
claimed  to  amount  to  $2,228.89. 

On  the  31st  of  May,  1948,  Barnwell  &.  Rav- 
enel  filed  their  libel  in  the  District  Court  of  the 
United  States  against  the  ship,  her  tackle,  ap- 
parel, and  furniture,  and  against  Clark  and  ail 
persons  who  should  intervene. 

On  tbe  13th  of  June,  1848,  Clark  filed  a. 
claim  for  himself.  Royal  Williams,  Ebenezer 
MrUllan,  Thomas  McLellan,  and  James  K.  S. 
Williams,  all  of  Portland,  in  Maine;  and  after- 
wards an  answer  was  filed,  denying  all  the  al- 
legations of  the  libel. 

A  considerable  amount  of  evidence  was  heard, 
tending  to  show  tbe  value  of  the  articles 
shipped,  the  state  in  which  they  were  landed, 
the  amount  of  damage  sustained,  and  the  causes 
to  which  it  could  be  attributed. 

On  the  24th  of  June,  184S,  the  district  judge 
dismissed  the  liliel,  on  tbe  ground  of  there  not 
being  introduced  at  the  trial  of  the  cause  suffi- 
cient evidence  to  establish  tbe  fact  of  tbe  goods 
being  in  good  order  and  condition  at  the  tim» 
of  their  shipment. 

The  libelants  appealed  to  the  Circuit  Court. 
Addilional  testimony  was  taken  to  show  that 
the  goods  were  shipped  in  good  condition. 

On  the  fitb  of  May,  1S4U,  tbe  Circuit  Court 
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reversed  the  decree  of  the  Dirtrict  Court,  "oon- 
cluaive  evidence  having  been  given  to  this  court 
which  waa  not  produced  betore  the  Baid  DiB- 
trict  Court  as  to  the  Bhipment  of  the  goods  at 
Liverpool  in  good  order  and  condition,"  and  de- 
creed that  the  respondenta  ahould  pa;  to  the 
libelants  the  sum  of  (2,226.39  with  costs. 

The  reapondenta  appealed  to  this  court.  It 
was  argued  by  Mr.  Evans  for  the  appellants, 
.and  Air.  Coze  for  the  appellees. 

The  whole  evidence  having  been  brought  up 
27B*]  and  the  argument  'consisting  chieily  of 
*a  examination  of  the  facts  proven,  it  is  obvi- 
ous that  onij  the  points  made  hj  counsel  can 
be  stated. 

The  counsel  for  the  appellants  contended: 

1.  That  the  injur?  which  the  thread  was 
found  to  have  received  was  not  occasioned  by 
any  defect  or  want  of  seaworthincas  of  the  vea- 
sel,  or  any  want  of  care  in  tbe  stowage  of  the 
cargo,  or  in  navigating  the  vesaelj  nor  by  any 
neglect,  fault,  or  mis  management  of  the  master 
'Or  crew.  That  aalt  in  sacks  is  not  an  un- 
suitable article  to  compose  a  part  of  the  cargo 
ill  a  general  ship. 

That  the  injury  which  the  thread  appeared  to 
liave  Bustained  was  not  occaaioned  by  tbe  salt 
which  composed  a  portion  of  the  cargo;  but,  if 
Bustained  on  board,  arose  from  other  causes,  for 
whiDh  the  tcsbcI  and  owners  are  not  reaponaiblc. 

2.  If  the  injury  was  occasioned  by  the  damp- 
ness of  the  hold  of  the  vessel  necessarily  and 
naturally  incident  to  Buch  a  voyage,  the  veaBcl 

.and  owners  are  not  responsible,  it  being  one  of 
the  perils  of  navigation  within  the  exception  of 
the  bill  of  lading. 

The  exception  ia:  "All  and  every  the  dangers 
and  accidents  of  the  aeas  and  of  navigation,  (rf 
whatever  nature  and  kind." 

All  vessels  are  subject  to  dampnesa  in  the 
bold,  and  eapecially  veeaels  laden  at  Liverpool, 
which  is  a  damp  and  wet  place.  "Liverpool 
ia  very  damp."  ■'Ships,  with  or  without  cargo, 
are  always  damp,  more  or  leas,  especially  in 
summer,  on  a  voyage  from  Liverpool  to  Cliarlea- 
ton."  "The  heat  of  the  ocean  and  other  cauaes 
do  produce  dampnesa,"  etc. 

3.  That  the  thread  was  insecurely  and  insuf- 
ficiently packed  for  so  long  and  boisterous  a 
voyage  as  this  was.  This  ia  manifest  from  the 
frequent  instances  of  injuries  rei^eived  by  other 
thread,  similarly  put  up;  frum  the  practice  uf 
other  manufacturera  to  pack  in  tin  cases,  and 
from  the  adoption  of  that  mode  b^  Coatea  & 
Co.,  in  consequence  of  the  repeated  instances  of 
daiiiBjjes  Bustained  on  the  voyage  by  thread 
packed  in  wooden  boxes. 

4.  That  the  proof  is  insufficient  to  show  that 
the  thread  uas  in  good  order  at  the  time  of 
shipment.  In  aome  of  the  boxes  the  apools 
in  the  center  were  injured,  while  the  layers 
above  and  around  them  were  uninjured,  which 
could  not  have  happened  if  tbe  injury  arose 
from  exposure  to  dampness  on  board  ship. 

The  bill  of  lading  is  not  conclusive  that  the 
gooda  were  in  good  order  at  the  time  of  ship- 

"It  is  obvious  that  the  quality,  and  frequent- 
ly also  the  quantity,  of  the  goods  must  be 
276"]  unknown  to  the  master,  and  the  *Com- 
mi'ntntor  on  the  (Fri-ncti)  ordinance  (Valin)  in- 
forms US,  that  by  the  qiialily,  (be  exterior  and 

apparent  quality  onl;  is  meant,"  eta. 
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Abbott  on  Ship,  part  4,  ch.  4,  aer  9,  also 
see.  1;  Bates  v.  Todd,  I  Mood.  &  Rob.  106; 
Berkley  v.  Watling,  7  Ad.  A  El.  29.  Memo- 
randum at  foot  of  bill  lading — ^contents  un- 
known." 

The  goods  In  this  ease  were  delivered  appar- 
ently in  the  same  condition  as  received. 

5.  The  respondents  are  not  liable  for  the  two 
cases  stowed  near  the  salt,  the  injury  to  which 
was  of  the  same  kind  and  degree,  and  arose 
from  the  same  cause,  as  existed  in  regard  to 
tbe  others. 

6.  That  tbe  libebmta  are  not  entitled  to 
maintain  this  process,  having  no  property  or  in- 
terest in  tbe  goods,  and  not  being  parties  to  ths 
contract. 

'The  party  realty  entitled  to  the  relief  should 
always  be  made  the  libelant.  Tha  practice  of 
Instituting  a  suit  in  the  name  of  one  person, 
for  the  benefit  of  another,  to  whom  tbe  right 
has  been  tranafered,  or  of  irmlrimj.  one  person 
libelant  as  the  representative  of  many  others, 
does  not  obtain  in  the  admiralty,"  etc.  Bene- 
dict's Admiralty,  p.  210,  see.  3B0. 

"The  court  iooka  oniy  to  rights  In  tbe  thing 
itself;  to  ownership  general  or  special,  and  to 
auch  claims  as  are  direct  in  the  proprietary  in- 
terest, Buch  as  a  legal  title,  a  jus  in  re;  or  to 
such  as  are  indirect,  as  a  lien  or  jus  ad  rem." 
Per  Story,  Ship  Faeket,  3  Mason,  268. 

"If  the  person  to  whom  delivery  it  or- 
dered is  only  an  agent  of  the  shipper  and  hsi 
no  property  in  the  goods,  it  has  been  thougbt 
that  he  cannot  maintain  an  action  in  his  own 
name  against  the  master  for  not  delivering 
them;  not  in  aBsumpait,  for  tbe  contract  was 
not  made  with  him,  but  with  a  tliird  person, 
the  consignor  of  the  goods;  not  in  trover,  be- 
cause no  property  having  passed  to  him,  he 
can  have  no  right  to  complain  o!  their  nOD-de- 
livery  or  conversion,  as  an  injury  to  himself.' 
Abbott  on  Ship,  part  4,  ch.  4,  sees.  6,  7. 

Mr.  Coze,  for  the  appellees: 

From  the  abstract  of  the  case,  it  appears  that 
the  decision  of  the  District  Court  rested  entire- 
ly upon  a  defect  in  the  evidence;  and  of  ths 
Circuit  Court  upon  the  ground  that  new  and 
additional  testimony  bad  been  introduced  to 
cure  that  defect.  If  so,  the  case  comes  pre- 
cisely within  the  language  of  Lord  Chancellor 
Truro,  in  the  recent  case  of  Stuart  v.  ijojd, 
16  Jurist,  411;  4  Eng.  Law  and  Eq.  Bep.  3: 
"Were  I  called  upon  ia  this  case  to  review  tb» 
judgment  of  the  Lord  Chancellor  upon  matters 
of  fact,  I  should  require  a  very  strong  case  to 
be  made  out  to  induce  'me  to  overrule  ['ATT 
that  opinion,  as  I  think  that  the  better  course 
is  to  rest  satisfied  with  the  opinion  of  one  judg* 
upon  suL'h  matters."  Such  a  doctrine  promid- 
gated  from  such  high  authority  needs  no  com- 

^hould  the  court,  however,  consider  the  ques- 
tion as  entirely  open,  or  that  it  involves  onj 
Juestion  of  law  of  a  debatable  character,  then 
lie  appellees  submit: 
1.  That  the  onus  probandi  is  always  on  the 
carrier  to  exempt  himself.  Story  on  Bailm. 
sec.  629. 

The  bill  of  lading,  which,  on  its  face,  siyt, 
"shipped  in  good  order,"  is,  at  least  so  f sr  *i 
regards  the  exterior  appearance,  conclnaive  evi- 
dence of  the  condition  of  the  goods.  Benja- 
min T.  Sinclair,  1  Bailey's  B.  O,  Rep.  174. 
Howard  tl- 
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Thtt  fact  of  dnmage  being  positively  estab- 
liabed,  it  derolveB  upon  the  carrier  to  show 
that  it  re»ulted  from  the  only  exception  to  re- 
•ponBibilitj  whieh  the  bill  of  lading  reeogniees, 
"the  dangerE  And  accidents  of  the  ae»M  and 
naTigation." 

It  is  perhaps  unnecessarj  for  ns  to  contend 
that  it  IB  conclusive  evidence.  It  will  be  *ufB- 
«ient  for  us  to  e*.j,  what  can  scarcely  be  de- 
nied, that  it  is  prima  facie  and  cogent  evidence 
of  what  It  asserts.  It  majr  be  impugned  for 
fraud,  but  1  am  not  aware  of  any  decision 
which  avows  it  to  be  questioned  upon  any 
other  ground.  Some  dicta  may  be  found  which 
put  it  upon  the  footing  of  a  receipt  for  money, 
and  permit  it  to  be  explained,  or  even  contra- 
dicted, but  no  such  doctrine  is  established  by 
Any  judicial  decision  of  which  I  am  aware. 

Bates  T.  Todd,  I  Mood.  &.  Rob.  lOS,  ii  a 
Nisi  Prius  decision.  It  is  inaccurately  given 
in  Abbott,  324.  In  the  original  report  it  is  dis- 
tinctly stated  that  fraud  proved,  is  a  sufficient 
ground  to  impeach  a  soiemn  deed  or  even  a 
judgment.  Abbott,  however,  omits  to  notice 
"  '    important  feature  in  the  case. 


brought  by  an  assignee  of  a  bill  of  lading,  in 
p.  36,  Patteson,  J.,  refers  to  this  cireumetanpe, 
and  asks,  where  is  the  contract  between  the 
shipper  and  the  assignee. 

The  decision  of  that  case  was  put  on  the 
ground  that  plaintiff's  agent  was  cognizant  of 
the  true  state  of  facta  varying  from  the  bill  of 
lading,  and  that  knowledge  of  the  agent  ia 
knowledge  of  the  principal. 

Whatever  weight  Is  to  be  given  to  the  bill  of 
lading  in  this  particular,  the  evidence  dehors  1b 
strong,  if  not,  as  the  Circuit  Court  considers 
it,  conclusive  upon  this  point. 

Mr.  Coxe  then  examined  the  testimony. 

2.  The  evidence  furnished  by  the  bill  of 
lading  being,  in  this  case,  corroborated  by  the 
positive  testimony  of  witnesses,  it  can  scarcely 
a78*]"be  that  any  doubt  can  exist  upon  the 
questions  of  law  which  grow  out  of  the  facts. 
The  carrier  can  only  exonerate  himself  from 
the  responsibility  thus  prima  facie  established, 
by  showing  affirmatively  his  exemption.  He 
must  either  disprove  the  evidence  upon  which 
he  ia  charged;  the  character  of  the  goods  when 
•hipped;  that  they  were  in  good  condition  when 
delivered;  or  that  the  damage  which  they  have 
suffered  is  attributable  to  the  act  of  God,  or 
the  public  enemy.  Abbott  on  Ship.  420,  467; 
Story  on  Baitm.  sec.  509;  2  Kent's  Com.  602; 
Forward  v.  Fittard,  1  T.  R.  27.  Even  in  a 
«ass  where  any  negligence  on  the  part  of  the 
carrier  ia  negatived.     Siordet  t.  Hall,  4  Bing. 

In  the  case  at  bar  it  was,  on  the  other  hand, 
affirmatively  shown  that  there  was  a  (quantity 
-of  salt  shipped  on  board  the  vessel,  and  that 
■uch  a  cargo  has  a  tendency  to  produce  damp- 
ncM,  which  is  calculated  to  damage  goods  of 
the  character  of  those  shipped  by  libelants. 
'Story  on  Bailm.  sec.  509.  For  an  injury  thus 
vesufting,  the  carrier  is,  unquestionably,  respon- 
libla.  Tlie  cause  of  the  injury  ia  not  one  of 
those  for  which  he  can  claim  exemption  from 
responsibility. 

3.  The  thread  was  insecurely  and  insuffi- 
eimtlj  packed,  the  ooiuscl  on  th«  other  side 
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contends,  for  such  a  long  and  boisterous  Toy- 
nge  as  this  was. 

The  voyage  was  two  months,  and  the  ship 
sustained  no  damage.  No  ocean  water  was 
found  in  her. 

But  it  is  said  that  the  libelants,  being  con- 
signees, have  no  right  to  brbg  this  gnit.  The 
bill  of  lading  was  executed  by  the  master  of 
the  ship,  and  its  obligation  inured  to  the  bene- 
llt  of  all  those  who  are  interested  in  the  goods 
shipped.  In  this  case  the  contract  is  expressly 
to  deliver  these  goods  to  the  libelants  by  name, 
and  that  undertaking  is  eouditionai  on  the  pay- 
ment of  freight  at  Charleston,  the  port  of  de- 
livery. They  are  thus  made,  in  terms,  parties 
to  the  contract.  So  far  as  regards  the  simple 
fact  of  delivery,  the  contract  was  performed; 
the  goods  were  delivered  at  Charleston  to  the 
libelants.  The  bill  of  lading  further  stipulates 
that  the  goods  are  to  be  delivered  "in  like  good 
order  and  condition."  As  libelants  were  en- 
titled to  receive  the  goods,  they  were  entitled 
to  have  them  delivered  in  good  condition. 

The  shippers  were  merely  consignees,  and 
never  had  any  other  interest  or  concern  in  the 
property.     See  their  testimony. 

The  authorities  cited  in  appellants'  brief 
allow     that    these    shippers    could    not    have 


of  the  construction  given  to  them.  The 
Innguage  of  Mr.  Justice  Story,  as  cited  from  3 
Mason,  has  not  the  remoteet  connection  with 
llie  'doctrine  it  is  invoked  to  support.  [*279 
In  that  case  the  New  England  Marine  Ins.  Co. 
filed  a  libel  on  a  bottomry  bond.  This  com* 
pany  was  an  underwriter  upon  the  vessel,  and 
a  loss  having  ensued  the  ship  was  abandoned 
to  tiie  underwriter,  but  the  company  had  re- 
fused to  accept  the  abandonment;  and  in  de- 
ciding against  its  right  to  institute  the  suit, 
Judge  Story  employs  the  language  cited  by  the 
counsel.  The  correct  doctrine  ia  laid  down  in 
Abbott,  325,  328,  330,  335.  In  337  it  is  said 
the  consignee  will  be  deemed  to  have  the  prop- 
erty, unless  the  contrary  appears.  That  he 
is  the  proper  party  to  enforce  the  obligations  of 
the  bill  of  lading,  is  most  clearly  and  conclu- 
sively shown  in  6  Serg.  ft  Eawie,  429.  See 
particularly  the  opinion  of  Tilghman,  Ob.  J., 
and  Duncan,  J. 

Mr.  Justice  Helion  delivered  the  opinion  of 

This  ia  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  District  of  South  Carolina  in  ad- 
miralty. 

The  libel  was  filed  against  the  ship  Susan  W. 
Lind  and  owners  for  alleged  damage  to  cargo 
shipped  to  the  libelants,  as  consignees,  from 
Liverpool  to  Charleston,  through  the  neglect 
and  fault  of  the  master.  The  goods  shipped 
were  twenty-four  boxes  of  cotton  thread,  which 
on  delivery  at  Charleston  were  damaged  to  the 
amount  of  some  fifty  per  cent.  The  spools  of 
thread  were  packed  in  small  wooden  boxes 
lined  with  paper,  one  hundred  dozen  in  each 
box,  and  again  inclosed  in  a  large  wooden  box, 
six  small  boxes  in  each  large  one,  lintd  with 
paper  between  the  small  boxes.  When  these 
boxes  were  delivered  and  opened,  the  spools  of 
thread  in  each  of  the  small  boxea  were  more  or 
less  stained,  and  spotted  by  dampness  and 
»*1 


ZT9 


SCtPRBME  COUBT  0 


E   U-N 


D  States. 


IHl 


maid,  though  the  large  and  Bmall  boze*  them- 
Hclves  were  generally  dry,  aa  was  aJw)  the  paper 
covrring  the  thread. 

The  regpondents  in  their  antirer  allege  that, 
if  the  contents  of  the  boxes  were  in  a  damaged 
■tate  when  opened,  the  damage  must  have  ex- 
isted, or  originated  in  eauaes  that  existed,  be- 
fore they  were  delivered  on  board  the  ship^ 
though  not  indicated  by  the  external  appearance 
of  the  boxes;  or  must  have  been  produced  by 
the  effects  of  the  dampness  of  the  atmosphere 
in  the  hold  of  the  vessel  to  which  ejods,  wares, 
and  merchandiae  are  exposed,  and,  especially 
such  as  were  shipped  for  the  libelants,  in  all 
vessels,  however  tight  and  stanch,  with  car- 
goes however  well  stowed,  on  as  long  and 
Imisterous  a  passage  as  was  experienced  by  the 
Susan  W.  Llnd;  or,  the  sams  whs  caused  by 
such  dampness  in  conspquence  of  the  neglect  of 
the  shipper  in  not  having  packed  the  cotton 
thread  in  boxes  calculated  to  exclude  the  damp 
air  which  otherwise  it  must  be  subject  to  in 
lbs  transportation  across  the  Atlantic. 
280*]  'The  vessel  sailed  from  Liverpool  on 
the  fourteenth  day  of  March,  lS4a,  and  arrived 
at  Charleston,  her  port  of  destination,  on  the 
fourteenth  day  of  May  following,  making  a 
long  voyage  of  sixty-one  days,  during  which 
she  encountered  rough  weiitber  and  violent 
gales,  causing  her  to  labor  heavily,  and  oce*- 
sionally  ship  water. 

As  we  have  already  stated,  the  cotton  thread, 
when  the  boxes  were  delivered  to  the  consign- 
ees and  opened,  was  found  damaged  on  accoimt 
ot  stains  and  spots,  the  effect  apparently  of 
dampness  and   mold   happening  in   the   course 


four  boxes  were  shipped  in  good  order  and 
bound  the  respondents  to  deliver  the  same  in 
like  good  order,  "all,  and  every  the  dangers  and 
accidents  of  the  seas  and  navigation  of  whatso- 
ever nature  and  kind  excepted."  And  the  main 
question  in  the  case  is,  whether  or  not  the  dam- 
age in  question  was  occasioned  by  one  of  the 
Eerils  and  accidents  within  this  clause  of  the 
ill  of  lading.  For,  as  the  masters  and  owners, 
like  other  common  carriers,  may  be  answerable 
for  the  goods,  although  no  actual  blame  ia  im- 
putable to  them,  and  unless  they  bring  the  ease 
within  the  exception,  in  considering  whether 
they  are  chargeable  for  a  particular  loss,  the 
question  is,  not  whether  the  loss  happened  by 
reason  of  the  negligence  of  the  persons  em- 
ployed in  the  conveyance  of  the  goods,  but 
whether  it  was  occasioned  by  any  of  thoac 
causes,  which,  either  according  to  the  general 
rules  of  law,  or  the  particular  stipulations  of 
the  parties,  afford  an  excuse  for  the  non-per- 
formance of  the  contract.  After  the  damage  to 
the  goods,  therefore,  has  been  established,  the 
burden  lies  upon  the  respondents  to  show  that 
it  was  occasioned  by  one  of  the  perils  from 
which  they  were  exempted  by  the  bill  of  lading, 
and,  even  where  evidence  has  been  thus  given 
bringing  the  particular  loss  or  damage  within 
one  of  the  dangers  or  accidents  of  the  naviga- 
tion, it  is  still  competent  for  the  shippers  to 
show  that  it  might  have  been  avoided  by  the 
exercise  of  reasonable  skill  and  attention  on  the 
part  of  the  persons  employed  in  Ihe  conveyance 
of  the  gooda;  for,  then,  it  is  not  deemed  to  be, 

111  Liid  aeiise  uf  the  law,  sucb  K  LUas  aa  will  ex- 
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empt  tlie  carrier  from  liability,  but  rathv  • 
loss  occasioned  by  his  negligence,  and  inatten- 
tion to  his  duty.  Hence  it  ia,  that,  althooji^ 
the  losa  occurs  by  a  peril  of  the  aea,  yet  if  it 
might  have  been  avoided  by  skill  and  diligence 
at  the  time,  the  carrier  ia  liable.  But  in  this 
stage  and  posture  of  the  case,  the  burden  is  up- 
on the  plamtiff  to  establish  the  negligence,  as 
the  affirmative  ties  upon  him.  On  this  gnnind 
in  the  ease  of  Muddle  v.  Stride,  9  Cbrr.  & 
Payne,  3S0,  which  was  an  action  against  the 
proprietors  of  a  steam  vessel  to  recover  com- 
pensation for  damage  to  goods  sent  by  them  as 
carriers.  Lord  Chief  Justice  Denman,  in 
•summing  up  to  the  jury  observed,  "if  [*28l 
on  the  whole,  it  be  left  in  doubt  what  the  cause 
of  the  injury  was,  or,  if  it  may  as  well  be  at- 
tributable to  'perils  of  the  sea'  aa  to  negligence, 
the  plaintiff  cannot  recover;  but,  if  the  perils  of 
the  seas  require  that  mors  care  should  be  lued 
In  the  Htowmg  of  the  goods  (articles  of  silk  and 
linen)  on  board,  than  was  bestowed  on  them, 
that  will  be  negligence  for  which  the  owoera  of 
the  vessels  will  be  liable.  X'hat  the  jury  were 
to  st.c  clearly  that  the  defendants  were  guilt; 
of  negligence  before  they  could  Snd  •  verdict 
against  them." 

Now,  applying  these  principles  to  tha  facts 
disclosed  in  the  record,  we  shall  be  enabled  to 
determine  whether  or  not  the  respondents  is 
the  court  below  are  liable  for  the  damage  that 
happened  to  the  goods  in  question,  aa  they  set- 
tle, with  great  clearness,  the  rule  erf  responsibil- 
ity, and,  also,  on  which  side  the  burden  of  proof 
lies  to  charge  or  exonerate  them  as  commoo- 
carriera.  And,  on  looking  into  these  facta,  it 
will  be  seen  that  all  the  witnesaea  eoncnr  in  the 
conclusion  that  the  damage  was  occasioned  by 
the  humidity  of  the  atmosphere  and  dampness 
of  the  ship's  hold,  producing  mold  and  mildew 
upon  the  cotton  spools,  sjid  thereby  staining 
and  spotting  the  thread,  impairing  its  strength, 
and  rendering  it  unmerchantable.  The  article 
appears  to  be  peculiarly  subject  to  the  effect  of 
humidity  and  dampness,  as  -  the  paper  witli 
which  it  was  covered  in  the  small  boxes  wa& 
generally  dry,  and  unaffected;  when  at  the 
same  time  the  thread  beneath  was  mildewed 
and  stained,  and  what  is  more  remarkable.  In 
many  instances  the  upper  layers  of  the  spool* 
were  perfectly  dry  and  Bound,  while  those  lying 
in  the  center  were  moldy  and  spotted;  and  in 
other  instances,  the  only  part  affected  were  the 
layers  in  the  center. 

The  vessel  was  a  general  ship,  tight  and 
stanch,  well  equipped  and  manned;  and  was 
laden  with  a  mixed  cargo,  consisting  of  cases 
and  crates  of  dry  goods,  hardware,  and  about 
two  thousand  sacks  of  salt.  The  cargo  was 
welt  stowed  and  dunnaged.  The  sacks  of  salt 
when  disciiarged  were  dry  as  usual,  and  in  good 
condition;  and  no  part  of  the  cargo,  except  the 
cases  in  question,  appears  to  have  been  injured 
in  the  voyage,  or  the  subject  of  any  complaint. 
It  was  insisted,  on  the  argument,  that  the  re 
spondents  were  in  fault  in  taking  on  board  their 
vessel  the  goods  in  question  with  Salt  as  part  of 
the  cargo;  but,  the  evidence  ia  full  that  salt  in 
sacks  is  part  of  a  mixed  cargo  of  nearly  all  the 
vesBcla  engaged  in  the  trade  between  Liverpool 
and  Charleston,  One  witness,  who  has  been 
in  the  Liverpool  trade  for  ten  years,  states  that 
salt  is  part  of  the  cargo  of  nine  out  of  ten  ves 
Eels  trading  from  that  port  to  the  United  States- 
Howard  li. 
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Several  sbipma*ters,  who  have  been  engaged  in 
'.his  trade,  state  that  mlU  alwKya  constituted  a 
282*]  part  *of  their  cargo,  and  thej  never 
knew  any  damage  occasioned  to  the  other  goods. 
Indeed,  the  evidence  la  all  one  way  on  this 
point.  In  consequence  of  damage  occaaionall; 
happening  to  these  goods,  and  others  of  like 
character,  in  vessels  of  a  mixed  cargo  of  which 
salt  was  a  part,  some  merchants  latterly  gave 
particular  directions  to  their  correspondents  not 
to  send  their  goods  in  a  ship  of  this  description. 
But  this  onl;  shows  that  the  general  usage  of 
the  trade  would  justify  the  shipment  with  salt 
as  part  of  tlie  cargo,  and  hence  the  necessity  of 
the  particular  instructions. 

The  weight  of  the  evidt^nce  also  seems  to  be, 
th>t  the  presence  of  salt  as  part  of  the  cargo  of 
tli«  ship  does  not  produce  humidity  or  damp- 
neM  in  the  atmosphere;  but  tends  rather  to  di- 
minish it  by  attracting  and  absorbing  the  hu- 
midity j  and  that  unless  in  contact  with  the 
salt,  or  e>:poBed  to  the  drain  from  it  by  bad 
stowage,  no  injury  would  accrue  to  the  other 
goods. 

Some  attempt  was  also  made  upon  the  argu- 
ment to  show  that  the  salt  was  badly  stowed, 
regard  being  had  to  the  nature  and  character 
of  the  gooda  in  question ;  and  that  the  damage 
was  properly  attributed  to  this  circumstance. 
But  there  is  no  foundation  for  the  argument 
upon  the  evidence.  The  salt  was  not  within 
thirty  feet  of  the  cases  of  dry  goods,  with  the 
exception  of  two  cases,  which  were  well  dun- 
nag^  with  matting  and  an  inch  board  between 
them  and  the  salt.  The  spools  of  thread  in 
these  were  not  damaged  more  thaj)  in  the  rest 
of  the  bozea. 

Now,  the  evidence  showing  very  satisfactorily 
that  the  damage  to  the  goods  was  occasioned 
by  the  effect  of  the  humidity  apii  diiiii]nii's3, 
which  In  the  absence  of  any  defect  in  the  ship, 
or  navigation  of  the  same,  or  in  the  stowage, 
is  one  of  the  dangen  and  acc^idents  of  the  seas 
for  which  the  carrier  is  not  liable,  the  burden  ' 
lay  upon  the  libelants  to  show,  that  it  might,  | 
notwithstanding,  liave  been  prevented  by  rea- 
sonable skill  and  diligence  of  tnusc  employed  in 
the  conveyance  of  the  goods.  For.  it  has  been 
held,  if  the  damage  has  proceeded  from  an  in- 
trinsic principle  of  di-cay  naturally  inherent  in 
the  commodity  itself,  whetlier  active  in  every 
•iituation,  or  only  in  the  confinement  and  close- 
ness of  the  ship,  the  merchant  must  beiir  the 
loss  as  well  as  pay  the  freight;  as  the  master 
and  owners  are  in  no  fault,  nor  does  their  can- 
tract  contain  any  insurance  or  warranty  against 
such  an  event.  12  East,  381;  4  Campb.  119; 
a  Taunt.  06;  Abbott  on  Ship.  428.  Shee's  Ed. 
But  if  it  can  be  shown  that  it  mi^lit  liiive  lH>en 
Avoided  by  the  use  of  proper  precautionary 
measures,  and  that  the  usual  and  customary 
methods  for  this  purpose  have  been  neglected, 
they  may  still  be  held  liable.  And  the  same 
rule  applies  in  the  case  of  damage  on  account 
28S*]  of  the  humidity  and  'dampness  of  the 
ship,  which  is,  more  or  less,  incident  to  all  ves- 
sels engaged  in  trade  navigation,  eapecially 
upon  the  high  aeas.  Notwithstanding,  there- 
fore, the  proof  Wat  clear  that  the  damage  was 
•occasioned  by  the  effect  of  the  humidity  and 
•dampneH  of  the  vessel,  which  is  one  of  the 
■dangers  of  navigation,  it  was  competent  for  the  i 
libelants  to  show  that  the  respondents  might ' 
St  If.  ed. 


have  prevented  it  by  proper  skill  and  diligence 
in  the  discharge  of  their  duties;  but  no  aueb 
evidence  is  found  in  the  record.  For  aught 
that  appears  every  precaution  was  talcen  that  is 
usual  or  customary,  or  known  to  shipmasters, 
to  avoid  the  damage  in  question.  And  hence 
we  are  obliged  to  conclude  that  it  is  to  be  at- 
tributed exclusively  to  the  dampness  of  the  at- 
mosphere of  the  vessel,  without  negligence  or 
fault  on  the  part  of  the  master  or  owners. 

No  doubt  the  unusual  duration  of  the  voyage, 
on  account  of  temoestuous  weather  and  adverse 
winds,  in  connection  with  the  fact  that  it  was 
one  in  which  the  ship  passed  from  a  northern 
to  a  southern  latitude,  and  in  a  season  of  the 
year  when  the  change  from  a  cold  to  a  warm 
climate  must  have  been  considerable,  greatly  in- 
creased the  dampness,  and  also  the  inSueoce  of 
it    upon    goods    liable    to   damage    from    that 

But  the  carrier  is  not  responsible  for  delay  in 
the  voyage  on  account  of  boisterous  weather  or 
adverse  winds,  low  tides,  or  the  like,  as  was 
held  in  the  case  of  Boyle  v.  JTLaughlin,  4  Harr, 
ik  J.  291.  These  are  dangers  and  accidents  of 
the  navigation  over  which  be  has  no  control, 
and  against  which  his  contract  contains  no 
warranty. 

Another  point  was  made  on  the  part  of  the 
respondents  below,  which  it  may  be  proper 
briefly  to  notice.  It  was  insisted  that  these 
goods  had  not  been  packed  in  good  condition 
in  the  boxes  at  Paisley  by  the  manufacturer,  or 
if  otherwise,  that  the  damage  might  have  hap 
pened  to  them  in  the  conveyance  from  that 
place  to  Liverpool,,  before  they  were  shipped 
tor  Charleston. 

The  bill  of  lading  contained  the  usual  clause, 
that  they  were  shipped  in  good  order;  but  there 
was  added,  at  the  conclusion,  ''content*  un- 
known." 

It  is  obvious,  therefore,  that  the  acknowledg- 
ment of  the  master  aa  to  the  condition  of  the 
goods  when  received  on  board,  extended  only 
to  the  external  condition  of  the  cases,  exclud- 
ing any  implication  as  to  the  quantity  or  qual- 
ity of  the  article,  the  condition  of  it  at  the  time 
received  on  board,  or  whether  properly  packed 
or  not  in  the  boxes.  Abbott,  339,  Shee's  Ed. 
p.  216,  Story's  Ed.  And  if  the  evidence  on  the 
part  of  the  defense  laid  a  foundation  for  a  rea- 
Honable  inference,  that  the  damage  resulted 
from  an  imperfection  in  the  goods  when  packeiJ 
in  the  cases,  or  had  occurred  previously  to 
their  being  shipped  on  board,  the  'bur-  [*284 
den  was  thrown  upon  the  libelants  to  rebut  the 
inference.  It  was  accordingly  assumed  in  thi'' 
case,  and  evidence  produced  as  to  the  condition 
of  tlie  thread  when  packed  at  Paisley,  and  also 
in  respect  to  the  mode  of  conveyance  from  tha, 
place  to  Liverpool,  preparatory  to  the  ship- 
ment. The  explanation  is  as  full  perhaps  as 
could  be  well  furnished,  or  as  is  usual,  under 
the  circumstances,  and  brings  the  case  down, 
we  think,  to  the  question  of  damage  occasioned 
by  the  effect  of  tne  humidity  and  dampness  ol 
the  vessel  in  the  course  of  the  voya^ 

We  have  already  expressed  our  viewa  upon 
that  question,  the  result  of  which  is  that  thr 
decree  must  be  reversed. 

Mr.  Chief  Justice  Taney  ud  Hr.  .Juatlo' 
Wayne  dissented.  ,   CiOOQIC 
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Order. 

Tbla  CKUse  came  on  to  be  heard  on  the  tran- 
Hript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  South 
Carolina,  and  was  argued  b;  counsel;  on  con- 
sideration whereof,  it  1b  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  causi 
be,  and  the  same  is  hereby  reveiaed,  with  costs;. 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  for  further 
proceedings  to  be  had  therein  in  conformity 
the  opinion  of  thia  court. 


WILLIAM  W.  TEAL,  PUintiff  in  Error, 


Poatal  lawa^-initial  tetter  on  newspaper 
veiope  does  not  make  it  liable  for  letter 
postage — trover  lies  in  state  court  for  de- 
taining. 
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r  refused  to  dellve 


The  18th  and  80th  aectloDi  of  the  Act  of  Con- 
pasKd  In   1825,  *  Stat,  at  Large,   105-111, 
a  wrltiQg  or  memorandum  from  belog  ' — " 
LEU  uu  ■  newspaper  or  other  printed  paper,  pai 
let,  or  tnageifne,   and  transultud   bj  mall. 

The    PDiImBster-QeDeral    directed    that    it 
niappers   ol  newapapers.  pamphleli 

memaTandum  of  an;  fciud,  ekh 
Htamped.  or  marks  or  signs  made  In  any  wuj.  bv 
which  iDlortnatlon  shall  be  asked  or  commonlcated. 
It  sbould  be  charged  with  letler  postage. 

The  part  of  tbe  order  relating  to  marks  or  algni 
was  not  lustlBed  by  the  law. 

Uence,  where  a  po-— 

newspaper  upon  whit 

action  (or  trover."     It  was 'not' a  case   cttlllag 

-'  icretloo  Id  tbe  dlactiarge  ot  hla  duties.     The 

ind   not   tbe   instructions   oC  a   department. 

—  the  guide  '"   "°" 

■—  '- H 

] _   _.    _..    „ 

. ...    ..nstlliKlan  at  tbe  United  States 

did  not  abrogate  their  Jurisdiction  In  such  cases  as 

THIS  case  was  brought  up  from  the 
Supreme  Court  of  the  'Statf  of 
New  York,  by  a  writ  of  error,  issued  under  the 
::5th  section  of  the  Judiciary  Act. 

Teal,  tbe  plaintiff  in  error,  waa  postmastrr  in 
Nyracuae,  in  the  State  of  New  York,  and  the 
case   arose  in   tiie   following  maner: 

The  13th  section  of  the  Act  of  1S25,  4  Stat, 
iit  I.arge,  105,  provided  as  follows:  "Any 
memorundum  which  shall  be  written  on  a 
Newspaper,  or  other  printed  paper,  pamphlet, 
ur  magazine,  and  trunamitted  by  moil,  shall  be 
charged  with  letter  postuge,'  And  the  ;JOth 
section  of  the  same  Act  (i  Stat,  at  Largp,  111) 
provided  as  follows:  "If  any  person  shall  in- 
close or  conceal  a  letter  or  other  thing,  or  any 
memorandiun  in  writing,  in  a  newspaper, 
pamphlet,  or  magazine,  or  in  any  package  of 
tEiiwspapers,  etc.,  etc.,  or  make  any  writing  or 
iiemorandum  thereon,  which  he  shall  have  de- 
livered into  any  poatofllce,  or  to  any  person  for 


that  purpooe,  in  order  th»t  the  aame  mmj  b* 
carri^  by  post  free  of  letter  postage,  he  ahaU 
forfeit  the  sum  of  five  dollars  for  every  saeli 
offense,  and  the  letter,  newspaper,  package, 
memorandum,  or  other  thing  shall  not  be  de- 
livered (o  the  person  to  whom  it  ia  directed, 
until  the  amount  of  sin|[le  letter  postage  ia  paid 
for  each  article  of  which  the  package  is  oom- 

The  Aet  of  IS4S,  oeetiona  1,  Z,  and  IS,  Sxea 
the  rates  of  postage  upon  letter*  and  newipa- 
pers,  and  deflnea  a  newspaper  to  be  "a  printed 
publication  issifed  in  numbers,  consUting  of 
not  more  than  two  sheets,  and  published  at 
short  intervals  of  not  more  than  a  month,  cim- 
veying  intelligence  of  passing  events,  and  the 
bona  flde  extras  and  supplements  of  any  such 
publication." 

On  the  4th  of  December,  1648,  the  Post- 
laster- Gene  rat   issued  the  following  circular: 

"To  Postmasters; 

1  am  directed  by  the  Postmaater-General  to 
call  your  special  aAention  to  the  multiplied  and 
increasing  attempts  to  violate  the  lawa  and  de- 
fraud the  revenue,  by  writing  on  the  wrappers, 
margin,  or  other  portion  of  newspapeia,  pam- 
phlets, and  magasines,  sent  by  mail. 

The  cheap  postage  system  ha*  removed  every 
reasonable  excuse  for  violating  or  evading  the 
law,  and  too  much  vigilance  cannot  be  exer- 
cised by  postmasters  to  detect  and  punish  the 
offenders;  and  public  sentiment,  when  well  in- 
formed, will  not  fail  to  sustain  you  in  the  faith- 
ful discharge  of  this  duty,  which  is  as  imperative 
upon  you  as  any  other.  That  frauds  ot  this 
kind  may  be  detected  and  traced  to  their  ori' 
gin,  you  are  particularly  instructed  to  staap, 
or  mark  in  writing,  any  transient  (by  which  n 
meant  all  not  regularly  sent  to  subscriben) 
newspapers,  pamphlets,  or  magazines,  with  the 
name  of  the  office  and  the  amount  of  pcst- 
age. 

"The   wrappers  of  alt   such  newspa-    [*98S 

Krs,  pamphlets,  and  magazines,  when  they 
vc  reached  their  destination,  should  be  care- 
fully removed,  and  if  upon  inspection  found  to 
contain  any  manuscript  or  memorandum  of  any 
kind,  either  written  or  stamped,  or  by  marki 
or  signs  made  in  any  way,  either  upon  any 
npw  a  papers,  printed  circulars,  price -current, 
pamphlet,  or  magazine,  or  the  wrapper  la 
which  it  is  inclosed,  by  which  informaUoo 
shall  be  asked  for  or  communicated,  except  the 
name  and  address  of  the  person  to  whom  it  it 
directed,  such  newspaper,  printed  circular. 
price- current,  pamphlet,  or  magazine,  with  the 
wrapper  in  which  it  is  inclosed,  shall  be  charged 
with  letter  postage  by  weight.  If  the  person  to 
whom  the  newspaper,  printed  circular,  prier- 
current,  pamphlet,  or  magazine  ia  dincted. 
refuses  to  pay  such  letter  postages  thereon,  thr 
postmaster  will  immediately  transmit  the  samr 
to  the  ofEce  from  whence  it  waa  forwarded.  an<l 
! quest  the  postmaster  thereof  to  proaecnte  tbr 
same  for  the  penalty  of  &ve  dollars,  aa  pre- 
scribed by  the  30th  section  of  the  Act  of  18^. 
Suits  may  be  brought  either  in  district  courts, 
before  state  magistrates  having  civil  jurii 
tion  in  action  of  debt,  for  this  amount,  un 
tlie  r<'s|>i'ctive  state  laws;  tlie  name  of  the 
ilrr  wrilU>n  or  stamped  either  upon  the  aen- 
.  JUT.  prititeci  circular,  price-current,  pan' 
plilet  ur  niagazino,  or  the  wrapper  in  whieb  it  is 
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inel<»e(U  oonnnunicatcs  such  information,  «• 
aubjecU  it  to  letter  poatage,  and  the  consequen- 
tiaJ  penalties  if  such  postage  ia  not  paid  at  fhe 
place  of  its  deatination.  The  diminution  of  the 
revenue  of  the  department  under  the  cheap 
postage  sjatem,  and  the  ^reat  and  increaaing 
demand  for  additonal  mail  facilitiea  through- 
out  the  country,  whose  territory  now  extenda 
to  the  PaciQc,  renders  it  abaolutely  necessary, 
not  only  that  every  cent  of  lawful  revenue  be 
collected  and  accounted  for,  but  that  the  ut- 
most vigilance  should  be  exerciseil  for  the 
preveation  of  fraud,  and  the  sure  and  speedy 
infliction  of  the  proper  penalty  upon  the  oirend- 
er.  This  can  only  be  accomplished  by  the 
strictest  attention  of  postmasters,  nho  are  the 
sworn  asenta  of  the  department,  and  bound  to 
aee  the  uiws  faithfully  administered. 
W.  J.  Brown, 
2d  Assistant  Postuaster-Oeneral, 
Poatoffice  Department,  Dec'r  4,  184S." 
In  February,  1847,  there  came  to  the  postof- 
flee  at  Syracuse,  a  newspaper,  called  the  Mich- 
igan Eipoaitor,  which  was  put  into  the  box  of 
Mr.  Hicks.  There  was  an  initial  upon  the 
wrapper  of  the  paper,  distinct  from  the  direc- 
tion, and  no  part  of  it,  the  initial  being  a  single 
letter.  In  consequence  of  this,  it  was  charged 
with  letter  poatage,  which  Air.  Hicks  refused 
a87*J  to  "pay,  but  tendered  the  newspaper 
postage.  It  was  admitted  that  Mr.  Hicks  had 
authority  to  demand  the  paper  for  Mary  C.  Fel- 
ton,  to  whom  it  was  addressed,  and  that  its 
value  was  six  cents. 

Hicks  brought  an  action  of  trover  against 
Teal,  the  postmaster,  before  a  justice  of  the 
peace  for  Ononda^  County,  before  whom  the 
question  of  jurisdiction  was  raised.  The  jus- 
tice, however,  sustained  his  Jurisdiction,  and 
gave  judgment  against  the  postmaater  (the 
cause  Deing  tried  by  a  jury],  for  six  cents  dam- 
ages and  two   dollars  and   eigbty-nine   cents 

A  writ  of  certiorari  removed  the  cause  to  the 
Court  of  Common  Fleas,  in  and  for  the  County 
of  Ononda^,  which,  at  May  Term,  1647,  af- 
flrmed  the  judgment  of  the  justice,  with  twen- 
ty-two dollars  and  uinety-Qve  cents  costs. 

Teal  then  carried  the  case  to  the  Supreme 
Court  of  the  State  of  New  York,  which,  in 
June,  184S,  approTed  the  judgment  of  the 
Court  of  Ccnnmon  Pleas,  with  thirty-seven  dol- 
lars and  sixty  cents  additional  coats,  making,  in 
the  whole,  sixty  dollars  and  flfty-flve  cents. 

This  decision  was  reviewed  by  the  Court  of 
Appeals,  who  decided  that  there  was  no  error 
in  it;  and  gave  judgment  for  seventy-five  dol- 
lars and  aixty-four  cents,  making,  in  the  whole, 
one  hundred  and  thirfy-six  dollars  and  nineteen 

A  writ  of  error,  sued  out  by  Teal,  brought 
the  ease  up  to  this  court. 


The  paints  made  by  Mr.  Dillage  wero  the 
following: 

L  That  the  Joatice  had  no  jurisdiction. 

1.  Because  the  plaintiff  in  error  acted  under 
and  by  virtue  of  the  statutory  laws  of  the  Unit- 
ed Statea.  Conatitution  U.  S.  art.  1,  sec.  8; 
Cimtlar  of  the  P.  M.  Gen.  1846;  3  Lawi  Uni^ 
«d  SUtM,  by  Btoij,  ISBO. 
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2.  Because,  if  the  action  complained  of  waa 
t  violation  of  duty,  the  right  it  violated  never 
ixlated  at  common  law,  nor  by  virtue  of  State 
Constitutions  or  laws.  2  Hildreth'a  History  U. 
i.  181;  9  Anne,  ch.  9;  15  Kncyclopcdia  Brit- 
,annica,  424;  2  Hildreth's  History  U.  S.  327; 
)th  art.  of  the  Confederation;  4  Elliot's  Deb. 
t54,  3S5;  3  Story's  Com.  sec.  1124;  3  Story'n 
Laws  U.  S.  2000,  sec.  3. 

3.  Because  the  state  courts  possess  no  juris- 
liction,  but  such  as  they  derived  from  the  com- 
non  law,  and  under  their  own  state  constitu- 
tion and  laws.  Constitution  U.  S.  art.  3,  sev. 
I;  Martin  t.  Hunter,  1  Wheat.  R.  330;  United 
States  V.  Lathrop,  17  Johns.  R.  8;  3  Story's 
Horn,  sec  1749. 

4.  Because  such  jurisdiction  would  not  only 
>e  a  usurpation  *of  authority,  but  op-  [*288 
posed  to  the  policy  of  the  general  government. 
McCulIoch  V.  The  State  of  Maryland,  4  Wheat. 
Ft.  316;  Federalist,  No.  80;  Bturgea  v.  Crowniii- 
ihield,  4  Wheat.  122;  Montesquieu,  Esprit  dca 
Lois,  liv.  11,  ch.  61;  I  Toullier,  Droit  Civil,  ch. 
J,  see.  122.  It  would  enable  courts  to  adjudi- 
:^te  where  the  legislative  authority  could  not 
ict.  United  States  v.  Bevans,  3  Wheat.  R.  336: 
United  SUtes  v.  Cornell,  2  Mason  R.  60;  3 
Story's  Com.  sec.  1762;   Wayman  v.  Southard, 

10  Wheat.  R.   13. 

5.  Jurisdiction  is  not  acquired  by  state 
[courts,  by  reason  of  those  courts  having  juris- 
diction in  the  kind  of  action  in  which  the  suit 
is  brought,  if  the  remedy  depends  upon  a  statute 
law  peculiar  to  the  United  States  general  gov- 
ernment. 17  Johns.  4;  Gelaton  v.  Hoyt,  3 
Wheat.  R.  24(1;  United  States  v.  Cornell,  2 
Mason  R.  83;  Slocum  v.  Mayberry,  2  Wheat.  R. 
1 ;  Oabum  v.  The  Bank  of  tlie  United  States, 
B  Wheat.  R.  747. 

6.  Because  the  postmaster  is  alone  subject  to 
the  control  of  the  power  which  created  him  its 
instrument.  UeClung  v.  Silliman,  6  Wheat.  R. 
698. 

Finally.  Because  the  authority  of  the  gen- 
eral government  would  not  be  aupreme,  if  the 
courts  of  every  state  could  vary  and  regulate  its 
oificers  in  the  performance  of  their  duties. 
Cohens  v.  Virginia,  6  Wheat.  264;  Federalist, 
No.  80. 

II.  The  plaintiff  in  error  was  an  oflker  of 
the  government,  and  required  by  law  to  exer- 
cise his  judgment  in  the  performance  of  the 
duty  the  law  im[>osed  upon  him,  in  flxing  the 
amount  of  postuice  on  the  paper  for  which  this 
action  was  Drought. 

Officers  required  by  law  to  exercise  their 
judgment  are  not  answerable  for  mistakes  of 
law,  or  mere  errors  of  judgment.  Drewe  v. 
Colton,  1  East  R.  663  in  note;  Seaman  v.  Pat- 
ton,   2    CHines    R.    312;    Jenkins    v.   Waldron, 

11  Johng.  114;  Weaver  v.  Deveniiorf,  3  Denio, 
117;  Kendall  v.  Stokes,  3  How.  B7;  Opinions  of 
the  Attor.-Gen.  1018,  Vol.  11. 

Mr.  Seward,  for  defendant  In  error,  made 
the  following  points: 

I.  The  justice  had  jurisdiction.  Wilson  t, 
Mackenzie,  7  Hill  R.  95;  see,  also,  case,  Opin- 
ion of  Justice  Gridley,  43-46;  Bruen  v.  Ogden, 
8  Halstead,  370,  377,  379,  381;  Story  on  Agen- 
cy, sees.  319,  319a,  3I91>,  320,  321,  322;  Cowp. 
764;  1  Kent's  Com.  366. 

n.  The  only  question  in  the  case  upon  the 
merits  was  one  of  fact;  and  the  jury  havini; 
found  for  the  plaintiff  in  tte  wrarX.  >wii3« ,  'flwi 


SoFBuu  Coi^BT  or  TBK  Uni 


D  Statu. 


IWl 


court  will  not  disturb  the  Tsrdiot.  18  Wend. 
R.  Ul;  1  Hill  R.  61[  2  J.  R.  378;  3  J.  R. 
435-439.  See,  also.  Opinion  of  Justice  Qridley 
ass'I  in  the  case,  46,  53.  See,  also,  the  'Opin- 
ion of  Wright,  Judge,  in  the  court  ot  Appeals, 
on  the  decision  of  this  case,  Teal  v.  Felton,  1 
Comst.  R.  637-G49,  and  the  authorities  cited  by 
the  judge. 

iSi.  Justice  WsTiM  delivered  the  opinion  of 
the  court; 

This  suit  was  brought  in  a  justice's  court  to 
recover  from  the  plaintiff  iu  error  the  value  of  a 
newspaper,  received  by  him  as  postmaster  at 
Syracuse,  which  he  refused  to  deliver  to  the  de- 
fendant in  error  to  Whom  it  was  addressed. 
The  plaintiff  in  error  bad  charged  the  news- 
paper with  letter  postage,  on  account  of  a  letter 
or  initial  upon  the  wrapper  of  it,  distinct  from 
the  direction.  This  the  defendant  refused  to 
pay,  at  the  same  time  tendering  the  lawful  post- 
age of  a  newspaper.  The  postmaster  would  not 
receive  it,  and  retained  the  paper  against  the 
will  ot  the  defendant;  upon  that  demand  and 
refusal  the  suit  was  brought.  The  action  was 
trover,  and  the  general  issue  wag  pleaded.  In 
the  course  of  the  trial  when  the  defendant  jn 
error,  who  was  plaintiff  in  the  suit  below,  was 

Introducing  testimony  in  support  of  his  i 

the  defendant  objected  to  a  further  exan 
tion  of  the  case  by  witnesses,  upon  the  ground 
that  the  court  had  not  jurisdiction  of  the  case. 
The  objection  having  been  overruled,  the  trial 
of  the  case  was  continued;  and  after  the  plain- 
tiff had  proved  that  he  demanded  from  the  de- 
fendant the  newspaper,  tendering  the  lawful 
postage,  and  that  the  postmaeter  refused  to  de- 
liver it  to  him.  he  rested  his  case. 

The  defendant  below  then  moved  for  a.  non- 
suit, which  having  been  denied,  he  offered  in 
evidence  a  circular  from  the  PoatoBlce  Depart- 
ment of  the  4th  December.  1S40.  marked  in  the 
record  as  A,  and  also  the  Postoffice  Act  of  1S45. 
The  cnse  was  submitted  to  a  jury.  A  verdict 
was  rendered  by  it  against  the  defendant,  upon 
which  a  judgment  was  entered.  The  defendant 
carried  the  case  to  the  Court  ot  Appeals,  and 
the  judgment  of  the  lower  court  was  affirmed. 
It  is  brought  to  this  court  by  a  writ  of  error. 
As  the  Court  of  Appeals  could  not  have  ad- 
judicated the  case  without  having  denied  to  the 
defendant  a  defense  which  he  claimed  under  a 
law  of  the  United  States,  the  case  is  properly 
here  under  the  25th  section  of  the  Judit' 
Act  of  1789. 

The  circular  from  the  Postoffice  Department 
is  as  follows:  "The  wrappers  of  all  such  news- 
papers, pamphlets  and  magazines,  when  they 
have  reached  their  destination,  should  be  care- 
fully removed;  and  if  upon  inspection  they  are 
found  to  contain  any  manuscript  or  memoraU' 
dum  of  any  kind,  either  written  or  stamped,  or 
liy  marks  or  signs  made  in  any  way,  either 
upon  any  newspaper,  etc.,  etc.,  or  the  wrapper 
upon  which  it  is  inclosed,  by  which  informa' 
tion  shall  be  asked  or  communicated,  except  the 
name  of  the  person  to  whom  it  is  directed,  such 
390']  newspaper,  'etc.,  etc.,  with  the  wrapper 
in  which  it  is  inclosed,  shall  be  charged  with 
letter  postage  by  weight." 

If  the  person  to  whom  the  newspaper  is  di- 
rected, refuses  to  pay  the  letter  postage,  the 
postmaster  is  directed  to  transmit  the  same  to 


the  olEce  whence  it  came,  with  a  request  that 
the  person  who  sent  it  may  be  prosecuted  for 
the  penalty  of  five  dollars,  according  to  the 
30th  section  of  the  Act  of  1825.  Those  parts 
of  the  30th  section  mentioned,  upon  which  the 
circular  was  issued,  and  of  the  I3th  section  o[ 
the  Act  directing  that  a  memorandum  which 
shall  be  written  on  a  newspaper  shall  be 
charged  with  letter  postage  are:  "If  any  person 
shall  inclose  or  conceal  a  letter  or  other  thing. 


newspaper*,  etc.,  etc.,  or  make  any  writing  o 
memorandum  thereon,  which  he  shall  h»ve  de- 
livered in  any  postoffice  or  to  any  person  for 
that  purpose,  in  order  that  the  same  may  be 
carried  by  post,  tree  of  letter  poetage,  lie  sholj 
forfeit  the  sum  ot  five  dollars  tor  eterj  sud 
offense,  and  the  letter,  newspaper,  package, 
memorandum,  or  other  thing,  shall  not  be  ds- 
livered  to  the  person  to  whom  it  is  directed 
until  the  amount  of  single  letter  postage  is  paid 
for  each  article  of  which  the  package  is  cou- 
posed."  That  part  of  the  I3th  section  ot  the 
Act  mentioned  is:  "Any  memorandutn  which 
shall  be  written  on  a  newspaper  or  other  print- 
ed paper,  pamphlet  or  magazine,  and  transmit' 
ted  by  mail,  shall  be  charged  with  letter  post- 
age-" 4  Laws  of  the  United  States,  105-111. 
Those  parts  of  the  law  of  1945,  in  any  way  ap- 
plicable to  this  case,  are  the  1st  and  2d  sec- 
tions Sxing  the  rates  of  postage  upon  letten 
and  newspapers,  and  the  16th  section,  whieh 
defines  a  newspaper  to  be  a  printed  publication 
issued  in  numbers,  consisting  of  not  more  than 
two  sheets,  and  published  at  short  intervals  of 
not  more  than  a  month,  conveying  the  intelli- 
gence of  passing  events,  and  the  bona  fide  ex- 
tras and  supplements  of  any  such  publieatioD. 
5  U.  S.  L.   732.  737. 

From  the  evidence  in  this  case,  we  do  not 
think  that  the  initial  or  letter  upon  the  wrap- 
per of  the  newspaper  in  this  case,  subjected  it 
either  under  the  13th  or  30th  section  of  the 
Act  of  1826  to  letter  postage.  Why  it  was 
placed  there,  supposing  it  not  to  have  been  ac- 
cidental, cannot  be  found  out  from  this  record, 
and  it  must  have  been  a  meaningless  mark  to 
the  postmaster.  It  may  have  excited  a  sus- 
picion that  it  was  a  sign  arranged  between  the 
person  sending  it  and  the  person  to  whom  it 
was  directed,  to  convey  intormation  of  sonit 
sort  or  other,  for  which  letter  postage  would 
have  been  charged,  if  it  had  been  conveyed  in 
words.  The  Act  forbids  a  memorandum  in  the 
13th  section;  and  in  the  30th,  providing  for  a 
penalty,  the  terms  are,  "any  writing  or  mem- 
orandum," but  in  neither  are  found,  the  teniu 
"marks  *or  signs,"  as  used  in  the  cii^  [*1>1 
cular.  No  provision  is  made  for  such  a  ase. 
It  must  be  obvious,  too,  that  frauds  of  that 
kind  cannot  be  prevented  in  the  transmissioa  al 
newspapers,  without  legislation  by  Congress, 
subjecting  newspapers  conveyed  by  mail  to 
letter  postage,  whenever  there  shall  be,  either 
upon  the  newspaper  or  the  wrapper  of  it, 
any  letter,  sign,  or  mark,  besides  the  address  sf 
the  person  to  whom  it  is  sent.  A  single  letter 
or  initial  upon  the  wrapper  of  a  newspaper,  is 
neither  a  memorandum  nor  a  writing  u  the 
sense  in  which  either  of  those  terms  are  ordi- 
narily used,  or  as  we  think  they  were  intended 
to  be  used  in  the  30th  seetiou  of  the  Act.  Both 
Howard  !■■ 
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gence,  a  Temembrance  for  ooe'e  self 
other.  Tlie  Act  speaks  of  something  concealed 
in  a  newspaper  or  package  of  newspapers,  of  a 
wrJtiDg  or  memoraodum,  from  which  it  may 
be  seen  to  have  been  the  intention  of  the  sender 
to  convey  infonnation  clandeBtinely  uniier  the 
wrapper,  or  upon  it  in  a  form,  though  not  dis- 
cIoBiiig  what  it  19,  which  will  leave  no  doubt  of 
bis  intention.  The  initial  in  this  case  does  not 
seem  to  have  been  one  or  the  otlier.  It  is  not 
a  memorandum,  certainly,  and  a  single  letter  of 
the  alphabet  can  convey  no  other  idea  than  that 
it  belongs  to  it,  unless  it  is  used  numerically. 
This  was  Dot  a  ease  io  which  judgment  could 
be  used  to  determine  any  fact,  except  by  some 
other  evidence  than  the  letter  itself.  Nor  was 
it  one  calling  for  discretion  in  the  legal  accepta- 
tion of  that  term  in  respect  to  ol£cers  who  are 
called  upon  to  discharge  public  duties.  What 
vas  done  by  the  postmaster,  was  a  mere  act  of 
his  own,  and  ministerial,  as  that  is  understood 
to  be,  distinct  from  judicial,  it  could  not  have 
been  the  intention  of  Congress  to  put  it  in  the 
power  of  postmasters,  upon  a  mere  suspicion 
raised  by  a  single  letter  or  initial,  to  arrest  the 
transmission  of  newspapers  from  the  presses  is- 
•uing  than,  or  vben  they  were  mailed  by 
private  hands. 

This  view  of  the  law  disposes  also  of  that 
point  in  the  argument,  claiming  for  the  post- 
master an  exemption  from  the  suit  of  the  plain- 
tiff, upon  the  ground  that  he  waa  called  upon, 
so  the  act  which  he  did,  to  exercise  discretion 
nnd  judgment.  In  Kendall  v.  Stokes,  3  How. 
VI,  98,  will  be  found  this  court's  exposition 
ipon  that  subject,  with  the  leading  authorities 
"n  support  of  it.  The  difference  between  the 
Iwo  must  at  all  times  be  determined  by  the 
'aw  under  which  an  officer  is  called  upon  to 
m!t,  and  by  the  character  of  the  act.  It  is  the 
^w  which  gives  the  justiiication,  and  nothing 
less  than  the  law  can  give  irresponsibility  to 
the  ofKeer,  although  he  may  be  acting  in  good 
faith  under  the  instructions  of  his  superior  of 
the  department  to  which  he  belongs.  Here  the 
instructions  exceed  the  law,  as  marks  and  signs 
of  themselves,  without  some  knowledge  of 
293*]  their  meaning,  and  *the  intention  in  the 
use  of  them,  are,  as  we  have  said,  neither 
memoranda  nor  writings.  Trney  v.  Swartuout, 
10  Pet.  80. 

But  it  is  said  that  the  courts  of  New  York 
had  not  jurisdiction  to  try  the  case.  The  ob- 
jection may  be  better  answered  by  reference  to 
the  laws  of  the  United  States,  in  respect  to  the 
■ervices  to  be  rendered  in  the  tranaraission  of 
letten  and  newspapers  by  mail,  and  by  the  Con- 
■titution  of  the  United  States,  than  it  can  by 
any  general  reasoning  upon  the  concurrent 
ciril  jurisdiction  of  the  courts  of  the  United 
States,  and  the  courts  of  the  States,  or  concern- 
ing the  exclusive  jurisdiction  given  by  tiie 
Constitution   to   the   former. 

The  United  States  undertakes,  at  fixed  rates 
of  postage,  to  convey  letters  and  newspapers 
for  those  to  whom  they  are  directed,  and  the 
postage  may  be  repaid  by  the  sender,  or  lie 
paid  when  either  reach  their  destination,  by  the 
,  penon  to  whom  they  are  addressed.  When 
I  tendered  by  the  latter  or  by  his  a^cnt,  he  has 
the  right  to  the  immediate  possession  of  them, 
though  he  has  not  had  before  the  actual  pos- 
ts Ij.  ed. 


Bession.  If  then  they  be  wrongfully  withheld 
for  a  charge  of  unlawful  postage,  it  is  a  con- 
version for  which  suit  may  be  brought.  His 
right  to  sue  existing,  he  may  sue  in  any  court 
having  civil  jurisdiction  of  such  a  case,  unless 
for  some  cause  the  suit  brought  is  an  exception 
to  the  general  jurisdiction  of  the  court.  Now, 
the  courts  in  New  York  having  jurisdiction  in 
trover,  the  case  in  hand  can  only  be  expected 
from  it  by  Buch  a  case  as  this  having  been 
made  one  of  exclusive  jurisdiction  in  the  courts 
of  the  United  States,  by  the  Constitution  of 
the  United  States.  That  such  is  not  the  cane, 
we  cannot  express  our  vi^w  better  than  Mr. 
Justice  Wright  has  done  in  his  opinion  in  this 
case  in  the  Court  of  Appeal*.  After  citing  the 
2d  section  of  the  3d  article  of  She  Constitution, 
he  adds,  "this  is  a  mere  grant  of  jurisdiction 
to  the  federal  courts,  and  limits  the  extent  of 
their  power,  but  without  words  tf  exclusion 
or  any  attempt  to  oust  the  State  Cou-ts  of  con- 
current jurisdiction  in  any  of  the  specified 
CBSes  in  which  concurrent  jurisdiction  existed 
prior  to  the  adaption  of  the  Constitutio.t.  The 
apparent  object  was  not  to  curtail  the  ]iowvrB 
of  the  tjtate  Courts,  but  to  define  the  lim- 
its of  those  granted  to  the  federal  judiciury." 
We  wOl  add,  that  the  legislation  of  Congress, 
immediately  after  the  Constitution  was  carried 
into  operation,  confirms  the  conclusion  of  the 
learned  judge.  We  find,  in  the  25th  section  of 
the  Judiciary  Act  of  1783,  under  which  this 
CEise  is  before  us,  that  such  a  concurrent  juris- 
diction in  the  courts  of  the  States  and  of  the 
United  States  was  contemplated,  for  its  first 
provision  is  for  a  review  of  cases  adjudicated 
in  tlie  former,  "whtrc  is  drawn  in  question, 
the  validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under  the  United  States,  and 
the   decision   is   against   their   validity," 

•We  are  satisfied  that  there  was  no  t*a93 
error  in  the  decision  of  the  Court  of  Appeals  in 
this   case,   and   the   same   ia   affirmed   by   this 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  New  York,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudgcu  by  this  court,  that 
the  judgment  of  the  Court  of  Appeals  of  the 
said  State  of  New  York  in  this  cause,  and  as 
remitted  to  the  said  Supreme  Court,  be,  and  the 
same  is  hereby  alliruied,  with  costs. 


JAMES  C.  ACIIISON.  Plaintiff  In  Error, 

JONATHAN  HUDDLJESON. 

Imposing  a  tax  on  passengers,  or  gross  sum 
upon  coaches  carrying  U.  S.  mail  on  Cumber- 
land Road,  is  tax  on  U.  S.,  and  in  violation 
of  compact  between  U.  S.  and  State  of  Mary- 

Under  an  Act  passed  by  the  State  of  MarjJiiQd. 
and  an  Bsaeat  given  to  It  b;  Congress,  no  toM  cautd 
be  levied,  (or  passing  ovpp  the  Cuinlffirlnnd  Hoad. 
uiioa  coBcbea  wblcb  carried  the  Onlted  Stales  mall. 

Id  1S43  tbe  Legislature  of  Uarflaod  ga-isci  vo. 


avnoMK  Covwi  or  tri  UnrnD  States. 


t  ImposInK  m  toll  upOD  all  pMMDtcn  Id  msll 
irli.'K  ftnif  If  It  were  not  paid,  a  toll  ot  one 
lar  l:ir  eacb  coach  for  tnrj  timt  that  it  paued 


eoDBlatPBt  with  the  compact  made  between  Hary- 
Uind  anil  Congreis,  and  tueretore  void. 

And  the  toll  per  coach,  of  one  dollar,  li  mors 
pro|i»rl,v  a  cammulatloa  ol  tolls  than  a  penalty, 
and  Itai'refore  Told  a3>o, 

TElii  caae  was  brought  up  from  the  Court  of 
Appeals  of  Maryland,  by  a  writ  of  error 
iSBued  under  the  25th  aection  of  the  Judiciary 
Act. 

It  was  originally  a  suit  brought  fn  tbe  Coun- 
tj  Court  of  Alleghany  County,  in  Maryland,  by 
Jonathan  HuddUaon,  Superintendent  of  that 
part  of  the  United  iStates  Road  within  the  lim- 
ita  of  the  State  of  Maryland,  againat  Stockton, 
Falls,  Moore,  and  Achiaon,  trading  under  the 
Urm  and  style  of  Stockton,  Falls  k  Co.,  who 
were  the  contractors  for  carrying  the  mail 
across  the  All^hany  Alountaina. 

The  AcU  of  Congress  and  of  the  Statea 
through  which  the  Cumberland  Road  puasea, 
were  set  forth  in  3  Bow.  161,  720.  A  brief 
summnry  is  all   that  is  now  required. 

In  1S32  the  State  of  Maryland  paaaed  an  Act 
relative  to  the  Cumberland  Road,  proposing  to 
collect  certain  tolls  upon  it  for  the  purpose  of 
keeping  it  in  repair.  This  Act  contained  the 
following: 

294»]  '"And  provided  further:  That  no 
tolla  ahall  be  received  or  collected  for  the  pas- 
sage of  any  wagon  or  carriage  laden  with  the 
property  of  the  United  States,  or  any  cannon 
or  military  atom  belonging  to  the  United 
States,  or  to  any  ot  the  Statea  composing  thia 

The  Congreu  of  the  United  States,  by  an 
Act  approved  July^  3d,  1832,  entitled  "An  Act 
making  appropriations  for  certain  Internal  Im- 
provements for  the  Year  1832,"  gave  the  as- 
sent of  Congress  to  tbe  provisions  of  the  afore- 
said Act  of  the  Let;ialnture  of  Maryland,  in  the 
words  following,  to  wit:  "And  ot  an  Act  of 
the  General  Assembly  of  the  State  of  Mary- 
land, entitled  'An  Act  for  the  Freservntion 
and  Repair  of  that  part  of  the  United  States 
Road  within  tbe  limits  of  the  State  of  Mary- 
land, passed  the  twenty-third  day  of  January, 
one  thousand  eight  hundred  and  thirty-two;'  to 
which  said  Acts  the  assent  of  tbe  United  States 
is  he-eby  given,  to  remain  in  force  during  the 
pleas  ire   of   Congress." 

It  was  admitted  by  agreement  of  counsel  that 
StO'ikton,  Falls  &  Co.,  during  the  whole  time 
for  which  the  charge  for  the  transit  ot  stages 
ui'jin  the  said  United  States  Road  was  made, 
w.te  the  carriers  of  the  United  States  mails, 
in  fonr-bnrse  post  coaches,  under  a  contract 
with  the  Postmaster  General  of  the  United 
States,  two  articles  of  which  looked  to  the 
traTiB|iortation  of  passengers  with  tbe  mail. 

On  the  10th  March,  1S43,  the  l.<<,Mslature  of 
Maryland  ]>asard  an  Act,  tbe  first  three  sections 
of  which  were  as  follows: 


passage  of  this  Act  there  shall  be  demanded 
and  received  by  the  toll  collectors  on  that  part 
of  the  United  States  Road,  within  the  limits  of 
the  State  ot  Maryland,  Itom  ttie  ovitvet  or 
owners  of  every  pasacnger  ot  Ta«\\  cowiv  w 
Btape  passing  the  Ratea  on  saii  t(m4,  ttift  »w 
S94 


,  which  shall  be  taken  a 
L  lieu  of  the  tolls  now  eatabliahed  by  law  on 
II  coaches  or  stages  with  four  horses  passing 
rer  said  road,  and  which  shall  be  collected. 
>iid  out  and  expended  as  other  tolls  on  said 
lod  are  collected,  paid  out  and  expended,  un- 
er  existing  laws. 

"Sec.  2.  And  bo  [it]  enacted:  That  it  shall 
1  the  duty  of  the  proprietor  or  proprietors, 
is,  her,  or  their  agent,  to  furnish  under  oath, 
1  the  first  Monday  of  every  month,  to  (he 
ite  keeper  at  number  one,  a  list  ahoning  the 
umber  of  passengers  transported  over  said 
lad  in  their  respective  coaches,  for  the  month 
':xt  preceding  the  time  when  said  list  is  ao  re- 

"Sec.  3.  And  be  it  enacted;  Th&t  in  tbe 
rent  of  said  proprietors  'or  uents  [*S9S 
liling  or  refusing  to  comply  with  tbe  pro- 
isions  of  the  second  section  of  thia  Act,  then 
ad  in  that  case  it  shall  be  the  duty  of  the  gate 
Beper,  at  gate  number  one,  to  demand  of  and 
■ceive  from,  such  proprietor  or  propiietois  so 
liling,  the  sum  of  one  dollar  lor  ea«b  and 
'ery  stage  coach  passing  over  said  rood  its  at- 

In  the  agreed  statement  of  facts  tn  the  Coim- 
r  Court,  the  counsel  further  agreed  aa  follows: 

"It  is  agreed  that  tbe  stage  eoachea,  for 
hich  the  sum  of  one  dollar  each  ia  sought  to 
"" —     fouT-hora* 


!    recovered   in    this   action. 


tates  mails,  under  the  contract  ia  thait  behalf 
itore  mentioned,  and  that  the  pasaengers  for 
)e  failure  of  the  defendants  to  furnish  the 
sts  of  whom,  under  the  Act  of  Ijegislature  ol 
farylaiid  last  above  mentioned,  the  said  snm 
r  one  dollar  {Mr  stage  coach  is  charged  and 
emaiided  in  this  action,  were  passengers  trans- 
orted  in  the  said  coaches,  carrying  the  said 
nited   States   mails   as   aforesaid. 

It  is  further  admitted,  that  the  number  of 
caches  in  which  the  said  mails  were  carried 
ere  necessary  for  tbe  said  carriage  of  the 
lid  mails,  and  that  there  was  no  unfairnesi 
or  fraud,  on  tbe  part  of  the  defendants,  in 
ividing  the  said  mails  so  as  to  use  a  ereater 
umber  of  eonches  for  the  carriage  of  said  maili 
lan  octually  necessary  tor  such  purpose. 

It  is  further  admitted  that  the  defendant! 
id  carry  passengers  daily  in  the  said  four- 
arse  coaches,  and  tliat  the  said  defendants  die 
at  comply  with  the  provisions  of  the  seeona 
■ction  of  the  Act  ot  the  General  Assembly  of 
laryland  aforesaid,  passed  on  the  10th  day  ol 
[arch,  1843,  as  aforesaid,  Dy  retuniinK  *  li^t 
a  the  first  Monday  of  every  month,  or  at  tirf 
ther  time,  showing  the  number  of  passengers 
luE  transported  over  the  said  road  in  tbe  said 
laches.  It  is  admitted  that  the  said  acts  of 
ssembly  of  Maryland  did  not  increase  the  tol)^ 
bove  a  sum  necessary  to  defray  tjie  expeows 
leident  to  the  preservation  and  repair  of  «aid 
lad. 

If,  upon  this  statement  of  fact«,  tbe  court 
liali  be  of  opinion  that  the  plaintiff  ia  entitled 
)  recover,  either  upon  the  present  deelaratioii 
•\  yxsfsa.  va.  amended  declaration,  for  the  lour 
eeu'ui  ^w  '^ASHuui'tx  Vn  w(«ti   ten   miles,  tbe 
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judgment  to  be  entered  tor  the  pUlntiff  tor 
■even  iMindred  uid  sixteen  dollkn.  If  the 
court  slutll  be  ot  opinion  that  the  plkintifT  i* 
not  entitled  to  recover  in  either  ease,  then  judg- 
ment  to  be  given  for  the  defendanta;  either 
party  will  be  at  liberty  to  appeal  to  the  Court 
of  Appeals,  or  aue  out  a  writ  of  error." 

Upon  this  statement  of  facts,  the  County 
Court  gave  judgment  for  the  plaintiff,  for  the 
amount  mentioned  in  the  atetonent. 
296*]  'Achison,  who  was  the  representative 
of  Stockton,  Falls  &  Co.,  earned  the  case  to 
the  Court  of  Appeals  of  Maryland,  where  the 
judgment  was  affirmed,  and  he  then  brought  It 
up  to  this  court 

It  was  ar^ed  b^  Messrs.  Price  and  Nelson 
for  the  plaintiff  in  error,  and  by  Messrs. 
Friek   and   McKaig   for  the   defendant   In   er- 

Tbe  counsel  for  the  plaintiff  in  error  eon- 
tended  that  the  provisions  of  the  Act  of  Aa- 
sembly  of  Maryland,  of  1643,  were  in  violation 
of  the  compact  between  that  State  and  the 
United  States,  and  referred  to  the  eases  in  3 
How.  151.  720. 

The  counsel  for  the  defendant  in  error  In- 
sisted, that  this  case  is  clearly  diatlnguishable 
from  the  cases  of  Searight  v.  Btokes  et  al.  3 
How.  lEI,  and  Neil,  Moore  &  Co.  v.  The  SUte 
of  Ohio,  Id.  720.  That  the  Act  of  Maryland, 
of  the  10th  March,  1843,  is  not  liable  to  the  ob- 
jections which  prevailed  in  the  cases,  in  3 
Howard,  referred  to.  That  the  provision  of 
the  Act  of  1843,  on  which  this  action  is  found- 
ed, embracing  all  passengers  in  four- horse 
coaches  or  stages,  is  not  in  violation  of  either 
the  letter  or  the  spirit  of  the  compact  between 
the  State  of  Maryland  and  the  United  States, 
contained  in  the  Maryland  Act,  passed  January 
23d,  1832. 

Mr.  Justice  Curtis  delivered  the  opinion  of 

the  court: 

This  action  was  brought  by  the  defendant  in 
error,  as  Superintendent  of  that  part  of  the 
National  Road  lying  within  the  State  of  Mary- 
land, to  recover  a  sum  of  money  from  the 
plaintiff  in  error,  as  the  owner  of  stage  coaches 
passing  over  that  road,  and  conveying  pRs- 
sengera  and  the  mails  of  the  United  States. 
The  Court  oC  Appeals  for  the  Weatem  Shore  of 
the  State  of  Maryland  having  rendered  a  ilnai 
judgment  in  favor  of  the  plaintiff,  the  defend- 
ant brought  the  case  here  by  a  writ  of  error, 
under  the  twenty-flfth  section  of  the  Judiciary 
Act.  . 

The  nature  and  extent  of  the  compact  be- 
tween the  United  States  and'  the  several  States 
of  Ohio,  Virginia,  Maryland,  and  Pennsylvania, 
touching  the  parts  of  the  roaa  lying  withiii 
the  limits  of  each  of  those  states,  having  been 
much  considered  by  this  court  in  the  cases  of 
Searight  v.  Stekes,  3  How.  151,  and  Neil  et 
al.  V.  The  State  of  Ohio,  Id.  720,  it  is  only  nec- 
easary  to  state  some  of  the  conclusions  there 
arrived  at,  and  apply  them  to  the  law  of  Mary- 
land now  in  question. 

In  the  second  of  those  cases  it  was  decided 
that  the  State  of  Ohio  oould  not  change  the 
UMi  fixeil  by  ite  Act,  which  Congreaa  as- 
sented to,  BO  aa  to  TUy  the  relative  position 

It  lb  «d. 


and   privil^es  of  mail    coaches,   in   regard  to 
tolls,  as  prescribed  by  that  Act. 

'This  decision  is  equally  applicable  [*2ft7 
to  the  original  Act  of  Maryland,  to  which 
Congress  gave  its  assent;  and  the  first  inquiry 
is,  whether  the  subsequent  Act  of  Maryland, 
now  in  question,  will  bear  that  test.  The  sec- 
ond section  of  Uie  law  of  Maryland,  to  which 
Congress  gave  its  assent,  imposed,  among  other 
tolls,  the  following:  "For  every  chariot, 
coach,  coachee,  stage,  wagon,  photon,  chaise, 
or  otier  carriage,  with  two  horses  and  four 
wheels,  twelve  cente;  for  either  of  the  carriages 
last  mentioned,  with  four  horses,  eighteen 
cents."  And,  inasmuch  as  coaches  conveying 
the  mail  were  not  subject  to  any  toll,  there  was 
by  this  law  a  discrimination  in  favor  of  mail 
coaches,  their  proprietors  bearing  none  of  the 
burden  of  supporting  the  road,  while  the  pro- 
prietors of  other  four-horse  coaches  did  bear  a 
part  of  that  burden.  On  the  10th  of  March, 
1843,  the  General  Aaaembly  of  Maryland  passed 
the  Act  now  under  consideration,  the  material 
provisions  of  which  a 


vation  and  repair  of  that  part  of  the  United 
States  Road  within  the  Limits  of  the  State  of 
Maryland. 

Sec.  1.  Be  It  enacted,  by  the  General  Assem- 
bly of  Maryland:  That  from  and  after  the  pas- 
sage of  this  Act  there  shall  be  demanded  and 
received  by  the  toll  collectors  on  that  part  of 
the  United  Stetes  Road,  within  the  limits  of 
the  State  of  Maryland,  from  the  owner  or  own- 
ers ot  every  passenger  or  mail  coach  or  stage 
passing  the  gates  on  said  road,  the  sum  of  four 
cents  for  every  passenger  carried  in  the  same, 
for  every  space  of  ten  miles  on  said  road,  and 
ao  in  proportion  for  every  greater  or  less  dis- 
tance, which  shall  be  teken  and  received  in  lieu 
of  the  tolls  now  established  by  law  on  all 
coaches  or  stages  with  four  horses  passing 
over  said  road,  and  which  shall  be  collected, 
paid  out,  and  expended,  as  other  tolls  on  said 
road  are  collected,  paid  out,  lind  expended: 
under  existing  laws. 

Sec.  2.  And  be  it  enacted:  That  it  shall  be 
the  duty  of  the  proprietor,  or  proprietors,  his, 
her,  or  their  agent,  to  furnish  under  oath,  on 
the  Urst  Monday  of  every  month,  to  the  gate 
keeper  at  number  one,  a  list  showing  the  num- 
ber of  passengers  tranaported  over  said  road  in 
their  respective  coaches,  for  the  month  next 
preceding  the  time  when  said  list  is  so  re- 
Sec.  3.  And  be  it  enacted:  That,  in  the 
event  of  said  proprietors  or  agents  failing  or 
refusing  to  comply  with  the  provisions  of  the 
second  section  of  this  Act.  then,  and  in  that 
case,  it  shall  be  the  duty  of  the  gate  keeper,  at 
gate  number  one,  to  demand  of,  and  receive 
from,  such  proprietor  or  proprietors  ao  failing, 
the  sum  of  one  dollar  for  each  and  every  stage 
coach  passing  over  said  road  its  entire  length." 
'The  discrimination  which,  under  the  [*208 
original  law,  was  made  in  favor  of  the  pro- 
prietors of  mail  coaches  using  the  road,  is  not 
only  destroyed  by  this  law,  but  all  toll  is  re- 
moved from  the  proprietors  of  other  four-horse 
coaches,  and  ft  toll  it  imposed  upon  the  pro- 
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as  SuPBuu  CouBT  or  T 

prietnn  of  mail  coachet.  It  wa«  held  in  both 
thp  fonnf^r  deciaions,  that  the  Btipulation  in 
the   compact,   that   the   United   States   should 

not  tliprcafter  b«  subject  to  any  expense  to 
maintain  the  road,  was  ineonsist^it  with  the 
iini)osition  of  a  tax  upon  the  contractors  for 
e^TTj'mg  the  mail  in  four-horse  coaches,  be- 
cause the  United  Stntca,  requiring  the  mail  to 
be  BO  carried,  would  thus  indirectly  be  made, 
through  thp  enha.iicement  of  the  price  far  this 
service,  to  bear  a  part  of  that  burden.  The 
effect  of  this  law  of  Maryland  ia,  therefore,  to 
impose  upon  the  United  St&tes,  through  the 
contractors  for  carrying  the  mail  in  four-horae 
coaches,  a  tax  far  the  support  of  the  road.  It 
ia  argued  that  it  is  a  tax  upon  the  passengers, 
and  not  within  the  former  decisions.  But  we 
do  not  so  consider  it.  It  is  true,  if  he  were  to 
carry  no  passengers,  and  make  the  required  re- 
turns of  tnat  fact,  the  proprietor  would  not  be 
liable  under  this  law  to  pay  any  toll.  But  the 
rcHUlations  of  the  Poatofllec  Department  re- 
quire him  to  talte  passengers  for  the  security  of 
the  mail.  If  he  carry  tlie  mail,  he  must  also 
be  a  carrier  of  passengers,  and  this  law  would 
not  have  imposed  a  toll  dependent  upon  the 
carriage  of  passengers  in  mail  coaches,  unleaa  it 
conaidered  they  would  be  carried.  Ths  real 
effect  and  meaning  of  the  law  is,  therefore,  to 
impose  a  tax  on  the  proprietor  of  a  four-horse 
coach  which  carries  the  mail,  making  the 
amount  of  that  tax  depend  on  tlie  number  of 
paasengeTB  carried.  Now,  the  objection  ia  not 
to  the  amount,  but  to  the  existence  of  the  tax. 
Not  having  the  power  to  impose  any  tax,  it  is 
no  answer  to  soy  its  amount  is  regulat^^d  by  the 
number  of  passengers. 

This  action  is  brought  under  the  third  section 
of  the  Act  to  recover  from  the  proprietor  of 
mail  coaches  the  sum  of  one  dollar  for  every  mail 
stttjc  coach  pnaaing  over  the  road.  It  is  con- 
tended this  is  not  a  toll,  but  a  penalty,  for  not 
complying  with  the  directions  contained  in  the 
second  section  of  the  Act  to  make  returns.  We 
think  it  more  properly  a  commutation  as  to 
amount,  for  the  tolls  payable  under  the  first 
sfction.  It  fixes  their  amount  by  operation  of 
law,  and  without  regard  to  the  number  of  pas- 
aeniTTs  carried ;  and  is  certainly  subject  to  dif- 
ficulties quite  as  great  as  would  attend  a  de- 
mand for  the  toJts,  under  the  first  section. 

Our  opinion  is,  thiit,  by  reason  of  the  com- 
pact between  the  United  States  and  the  State 
of  Maryland,  the  tolls  sued  for  could  not  be 
legally  demanded,  and  that. 

The  decision  of  the  Court  of  Appeals  was 
ist  be  reversed. 

•Order. 

This  cause  came  on  to  be  heard  on  the  trnn- 
Bcript  of  the  record  from  the  Court  of  Appeals 
of  the  Western   Shore  of   the   State  of  Mary- 
land,   and    was    argued    by    counsel ;    on    con- 
sideration whereof,  it  ia  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Court  of  Appeals  in  this  cause  be,  and 
the  name   is  hereby  reversed,  with   costa;   and 
that  thia  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Court  of  Appeals,  in  order 
f  Jiut  such  furtlier  proceedlniia  wva^  ^\\ttA  ttieie- 
in,  in  conformity  to  the  opinion  ot  V'toa  toil*. 
as  to  Uiw  ttnU  justice  may  appetUva. 
9»(i 
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AAEON  B.  COOLEY,  Plaintiff  in  Error, 

HE  BOARD  OF  WARDENS  OF  THE  PORT 
OF  PHILADELrHIA,  to  the  use  of  the  So- 
ciety for  the  Relief  of  Diatressed  I^lota,  their 
Widows  and  Children,  DefendanU. 

SAME  T.  SAME. 


A  law  ol  the  State  of  Pennsylvania,  that  a  ve*- 
il  which  QeElects  or  refuses  to  take  a  pilot  shall 
irfelt  and  pay  to  the  master  warden  ol  the  pllols, 
ir  the  use  of  the  Society  for  the  Keller  ot  DIs- 
-esacd  and  Decayed  Pilots,  their  Widows  ssd 
hlldren,  one  half  the  regular  amouot  ol  pilotage, 
I  ao  spproprlate  part  of  a  geoeral  system  ot  regn- 
itloDs  oo  the  subject  of  [illDCage,  and  cannot  be 
insldered  as  covert  attempt  to  leslsiate  npon  sn- 
ther  subject,  trndn'  the  appearance  of  leijslatlhi 

aged  In  the  Penna 

>Halty  of  paying  ban  piioiage,  oe  aeciareo  TO  OS 
Lher  than  a  fair  exercise  or  legislative  dlscrellon, 
ctlDg  upon  the  subject  of  the  regulation  ol  Uw 
llolage  of  the  port  ol  Phlladelplila. 
The  law  of  PeDasylTHoIs  Is.  therefore,  not  IncoD- 
islent  wKh  the  secaod  and  third  clauses  of  the 
mtb  section  of  the  first  article  of  the  Conatltatloa 
f  the  United  States.  Impost,  sod  dutlvs  od  Im- 
...._       .__      ._  .     .  inderstood, 

ean  totaUj 

s  the  law  repugnant  to  the  first  clause  of 
e  elfthth  eectlon  of  the  first  article  of  the  Coo- 
itutlon,  becauBe,  aa  the  charge  Is  not  a  duty,  Im- 
-' '—    '*■ ■■-  'ir   Ita  betas 

—  fifth  clause 

■tide  of  the  Con- 
I  a  preference  of 


Lltutloa;  because  11 


>  pay  duties. 
DpDn  this  point,  the  Act  ot  Coi 


r  tbe  first  artlda 


mmerclal  powt 

'  wblcb  (here  should  b 
ithers  different  rules  In  different  local!-"  [•ii 
es.  Thi>  power  Is  exclusive  Id  Couei-esa  la  ti 
irmer.  but  not  so  In  the  latter  class. 
Althoujili  I'ongresB  may  leirialate  upoc  the  sob- 
ct  of  pilotage  Ihroughout  the  United  States,  rtt 
ley  have  manifested  an  Intention  not  to  ovetrult 
le  State  laws,  except  In  one  Instance.  Tbe  law 
:  Pennsylvania,  not  being  oyerruled.  is  not  repog- 
)nt  to  the  CoastltutloD  of  tbe  Dnlted  States. 

pHEbE  two  cases  were  brought  up  from  the 
L  Supremo  Court  of  Pennsylvania,  by  writs 
[  error,  issued  under  the  twenty-fifth  section 
[  the  Judiciary  Act. 

Tliey  both  depended  upon  the  same  princi- 
le,  were  argued  ana  decided  together,  and  will 
>  treated  as  one.    The  only  difference  between 

NOTB.— Power  of  Congress  to  reBuUte  commere*. 
c  notes  to  6  L.  ed.  U.  S.  23.  878 ;  20  L.  ed.  U. 
158 ;  32  L.  ed.  V.  8.  228 ;  37  li.  ed.  D.  S.  216; 
i    1.,    ed.    U.    S.    1041. 

Effect   OD   state   pilotage   law*   at  congresslonsl 
'Obibition  against  dlscrliDlDatlan,  aee  note  to  i» 
..  ei.  M.  %.  114.. 
\.\il'wVAi  Qt  -s«M»\  OT  ■i'BMx  tor  compnlsofr  pllol- 


CooixT  T.  BoABD  or  Wasdens  of  the  Fottr  or  Philajiblphia  bt  al. 


them   waB,   timt    the    pilotage    was   demanded 

from  two  different  vesaets,  the  Undine  and  the 
Conaul.     Cooley  was  the  consignee  of  both  vea- 

The  twenty-ninth  section  of  the  Act  passed 
bj  the  Legislature  of  Pennsylvania  on  the  2d 
of  March.  1803,  is  set  forth  at  length  in  the 
opinion  of  the  court,  and  need  not  be  rippeated. 

The  Board  of  Wardens  brought  an  action  of 
dcl:t  before  Alderman  Smith,  against  Cooley  for 
half  pilotage,  due  by  a  Tesael  which  sailed  from 
Philadelphia  without  a  pilot,  when  one  might 
have  been  had.  The  magistrate  gave  judgment 
for  the  plaintiffs,  and  the  defendant  appealed 
to  the  Court  of  Common  Pleas. 

In  that  court  a  declaration  in  debt  was  filed 
by  the  plaintifT  below.  In  the  case  of  The  Un- 
^e,  the  defendant  demurred,  and  upon  the 
demurrer,  judgment  was  given  for  the  plaintiff. 

In  the  case  of  The  Consul,  the  defendant 
put  in  two  pleas. 

1.  That  the  Conaul  was  engaged  In  the  coast- 
ing trade,  sailing  under  a  coasting  license  from 
the  United  States. 

2.  That  the  said  schooner  was  bound  from 
the  port  of  Philadelphia,  in  the  State  of  Penn- 
■ylvania,  to  the  port  of  New  York,  in  the  State 
of  New  York. 

To  both  of  which  pleas  there  was  b  demurrer 
and  a  joinder  in  demnrrer,  and  a  judgment  for 
the  plaintiff. 

The  case  was  then  carried  to  the  Supreme 
Court  of  Pennsylvania,  which,  in  January, 
1850,  paased  the  following  judgment: 

That  "the  judgment  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  Phila- 
delphia be  afSrmed,  because  this  court  is  of 
opinion  that  the  twenty-ninth  section  of  the 
Act  of  the  State  of  Pennsylvania,  of  the  29th 
of  March,  A.  D.  1803,  entitled  An  Act  to  es- 
tablish a  Board  of  Wardens  for  the  Port  of 
Philadelphia,  and  for  the  Regulation  of  Pilots 
nnd  Pilotages,  and  for  other  purposes  therein 
mentioned,  is  not,  in  any  of  its  provisions  in- 
volved in  this  cause,  at  variance  with  any  of 
the  provisions  of  the  Constitution  or  laws  of 
the  United  States,  but  is  a  constitutional  and 
legal  enactment." 

Cooley   then    brought    the   case    np   to    this 

301*1  *It  was  argued  by  Messrs.  Honia  and 
Tyson  for  the  plaintiff  in  error,  and  by  Messrs. 
Campbell  and  Dallaa  for  the  defendants. 

For  the  plaintlfl  in  error,  it  was  contended 
that  the  law  of  Pennsylvania  was  unconstitu- 
tional and  void,  beeauHC: 

1.  It  is  repugnant  to  the  first  and  third 
clauses,  eighth  section,  first  article  of  the  Con- 
atitution  of  the  United  States. 

The  first  clause  declares  that  all  duties,  im- 
posts and  excises,  shall  be  uniform  throughout 
tbe  United  Statesj  and  the  third,  that  Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
States. 

Upon  the  first  clause  we  argue,  that  the  con- 
stitutional uniformity  enjoined  in  respect  to 
duties  and  imposts,  is  as  real  and  obligatory 
mi  the  States  in  the  absence  of  all  legislation  by 
Congress,  as  if  the  uniformity  had  been  made 
by  the  legislation  of  Congress.  The  twettty- 
ninth  section  of  the  Act  of  Pennsylvania  ol 
KBtb  March,  1803,  in  question,  and  tbe  aecond 
IS  I.,  ed. 


section  of  the  Act  of  June  Ilth,  1S32,  owf 
throw  everything  like  uniformity. 

No  penalties,  then,  imposed  by  either  of 
these  Acta  can  be  binding. 

Upon  the  third  clause  we  argue,  th.it  the 
power  to  regulate  commerce  is  exclusive  in 
Congress. 

2.  It  is  repugnant  to  the  second  clause  of 
the  tenth  section  first  article  of  the  Constitu- 
tion of  the  United  States,  to  wit:  "No  Stati 
shall,  without  the  consent  of  Congre-is,  lay  any 
imposts,  or  duties,  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws,  and  the  net  produce 
of  all  duties  and  imposts  laid  by  nnv  state  on 
imports  and  exports  shall  be  for  the  use  of  the 
Treasury  of  the  United  States."  And  to  the 
subsequent  branch  of  the  same  clnuse,  which 
declares,  "No  State  shall,  without  the  consent 
of  Congress,  lay  any  duty  on  tonnage." 

The  present  case  resembles  Brown  v.  The 
State  of  Maryland,  12  Wheat.  419.  There  the 
tax  was  exacted  for  the  privilege  of  selling. 
Here  for  the  privilege  of  introducing  or  send- 
ing away. 

Tbe  defendant  in  this  case  is  the  consignee, 
the  merchant.  This  is,  in  reality,  a  tax  upon 
imports.  Judge  Grier,  Norris  v.  The  City  of 
Boston,  7  How.  4S8,  459.  It  is  a  ta:T  upon 
those  engaged  in  the  business  of  importation, 
arising  out  of  their  position  as  importers. 

It  is  a  tax  for  a  particular  purpose,  the  sup- 
port of  a  hospital  for  decayed  pilots.  If  the 
State  can  appropriate  the  funds  to  this  purpose, 
she  can  appropriate  them  to  any  otlier — a 
general  hospital  for  mariners,  or  an  almshouse 
for  indigent  foreigners. 

If  the  right  be  once  admitted,  and  she 
choose,  she  can  make  'the  tax  so  high  ["SOS 
as  to  exclude  commerce  altogether.  She  can 
exclude  all   vessels  not  engaged   in   particular 

If  this  is  a  tax  or  duty,  which  we  think  is 
clearly  shown,  it  Is  a  tax  or  duty  on  tonnage, 
and,  therefore,  contrary  to  the  second  clause, 
tenth  section,  first  article  of  the  Constitution 
of  the  United  States:  "No  state  shall,  with- 
out tbe  consent  of  Congress,  lay  any  duty  on 
tonnage." 

This  is  a  duty  on  a  tonnage  of  seventy-five 
tons  or  more,  and  increases  with  the  Increased 
draught  of  water.  The  same  power  might  in- 
crease the  duty  or  tax,  varying  it  with  the  in- 
creased  tonnage. 

It  may  be  said  that  Congress  has  consented, 
by  tbe  Act  of  Ttn  August,  1789,  section  4: 

"That  all  pilots  in  the  bays,  inlets,  rivers, 
harbors,  and  ports  of  the  United  States,  shall 
continue  to  be  regulated  in  conformity  with 
the  existing  laws  of  the  State,  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws 
as  the  states  may  respectively  hereafter  enact 
for  the  purpose,  until  further  l^islative  provi- 
sion shall  be  made  by  Congress."  The  Act  of 
Congress  2d  March,  1S37,  6  Stat,  at  Large,  153, 
is  a  repeal  of  tbe  part  of  tbe  Act  of  1S03,  now 
Jn  question. 

But  this  Act  of  Pennsylvania  which  we  ob- 
ject to,  is  not  an  Act  to  regulate  pilots.  It  is 
an  Act  to  raise  a  fund  for  the  support  of  de- 
cayed pilots. 

further;     Coogttm  man  adopt 
'"C%il 
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■tate  legiBlation  when  within  constitutional 
limits,  no  doubt;  yet  it  cannot  be,  that  hj 
genera]  legislation  of  this  kind,  they  can  pros- 
pectively confer  upon  the  States  powers  not 
given  by  the  Constitution,  or  enable  individual 
states  to  legislate  on  subjects  clearly  within  the 
im\Terii  of  Congress,  and  to  support  that  'egis- 
tation  even  against  subsequent  Aota  of  Con- 
(■ress,  ujion  thi;  sume  subject. 

The  Chief  Justice,  in  speaking  of  this  Act  In 
the  License  Cases,  6  Howard,  p.  S80,  says: 

"Undoubtedly  Congress  had  tbe  power,  by 
assenting  to  tlie  State  laws  tnen  in  force,  t« 
make  them  its  own,  and  thus  make  the  previ- 
ous regulations  of  the  States  the  regulations  of 
tlie  General  Government.  But  it  ia  equally 
clear,  that,  as  to  all  future  laws  by  the  States, 
if  the  Constitution  deprives  them  of  the  power 
of  making  any  regulations  on  the  subject,  an 
Act  of  Congress  could  not  restore  it;  for  it  will 
hardly  be  contended  that  an  Act  of  Congress 
can  alter  the  Constitution,  and  confer  upon  a 
state  a  power  which  the  Constitution  declares 
it  shall  not  possess." 

All  that  has  been  said  applies  equally  to  the 
ewie  of  the  Consul.  In  addition  to  which  we 
set  up  by  plea; 

1.  The  coasting  license. 
SDS*]     *2.  That  she  was  bound  from  one  port 
in  the  United  States  to  another   port   in   the 
United  SUtes. 

Let  it  be  granted  that  the  power  to  regulate 
commerce  is  not  so  exclunive  as  to  prevent 
state  legislation.  In  the  absence  of  legislation 
by  Congrees. 

Yet  CongresB  having  legislated,  BO  far  as  re- 
gards coasting  vessels,  by  the  Act  of  18th  Feb. 
1793,  sec.  4,  the  Pennsylvania  Act  of  2Sth 
March,  1S03,  sec.  29,  which  is  in  conflict  there- 
with. Is  unconstitutional  and  void,  so  far  as  it 
relates  to  coasting  vessels.  4  Smith's  L  IB; 
1  Stat,  at  Large,  305. 

To  make  out  these  propositions,  we  argue: 

First.  That  pilot  laws  are  regulations  of  com- 
merce, within  the  meaning  of  the  Constitution 
of  the  United  States. 

Second.  That  the  Act  of  Tennsylvania  ia  no 
exception  to  the  general  rule. 

Third.  That  the  Act  of  Congress,  18th  Feb. 
1T93,  sec.  4,  has  regulated  the  navigation  of 
coasting  vessels,  and  limited  the  exactions  to 
which  vessels  so  employed  can  be  subjected. 

I.  Regulations  of  navigation  are  regulations 
of   commerce   and    within   the   jurisdiction   of 

"Commerce  is  intercourse.  The  power  to 
regulate  commerce  extends  to  the  regulation  of 
navigation."  Per  Chief  Justice  Marshall,  Gib- 
bons V.  Ogden,  9  Wheat.  18B;  see  Id.  191,  192, 
103. 

Again.  Mr  Justice  Johnson,  Id.  229,  says: 
"When  speaking  of  the  power  of  Congress 
over  navigation,  I  do  not  regard  it  as  a  power 
incidental  to  that  of  regulating  commerce;  1 
consiiler  it  as  the  thing  itself;  inseparable  from 
it.  as  vital  motion  is  from  vital  CNistence." 

Tliis  power  comprehends  navigation  within 
the  limits  of  every  state  in  the  Union.  Id. 
107:  Xorris  v.  The  City  of  Boston,  and  Smith  v. 
Turner,  7  How.  414,  41fi.  462. 

Fiiiitagc  laws  are  resulntions  of  navigation. 
They  prescribe  tlie  terras  of  commercial  or 
maritime  intercourse.  They  ta\;e  ^oaae»a\Qii  of 
fi9S 
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the  vessel  as  she  appears  upon  the  coast,  or 
as  soon  as  she  leaves  the  wharf. 

Clearly  stated  by  Chief  Justice  Taney,  Li- 
cense Cases,  5  How.  580;  by  Judge  Rodgers. 
Flanigan  v.  The  Ins.  Co.  7  Barr.  311. 

Congress  has  exercised  the  jurisdiction,  and 
it  has  never  been  questioned.  Act  of  Congress, 
7th  August,  1789,  sec.  4,  adopting  the  sUte 
laws  then  in  force;  1  Stat,  at  Lai^  S3;  Act 
of  Congress,  2d  March,  1837,  eh.  22,  sec  1, 
authorizing  a  navigator  of  waters,  bounding 
two  or  more  states,  to  employ  a  pilot  duly 
authorized  by  either;  any  law  or  usage  of  the 
contrary  notwithstanding;  6  Stat,  at  Laroe. 
153. 

■2.  The  Act  of  Pennsylvania,  2Hh  [*tO« 
March,  1803  (In  question),  ia  no  exception  to 
the  general  rule,  but  is  a  eleftr  i^ulation  of 

It  cannot  be  considered  as  an  Act  to  regu- 
late the  port  police.  The  very  temia  of  tlw  Act 
forbid  it  being  so  considered. 

The  Act  is  confined  to  vessels  arriving  from, 
or  bound  to  foreign  ports  or  places,  and  to  ver 
sels  of  seventy-five  tons  and  upwards,  sailing 
from  or  bound  to  ports  not  witnin  the  River 
Delaware.  Its  principal  force  is  expended  with- 
out the  port. 

Suppose  the  obligation  to  take  a  pilot  to  be  a 
regulation  of  port  police. 

This  Act  cannot  be  so  considered,  beeanse  it 
does  not  insist  on  the  pilot  being  employed, 
hut  sufTera  the  parties  to  compound  by  paying 
a  certain  sum  for  the  support  of  an  insUtutioii 
which  may,  or  may  not  be  a  good  one.  Its  op- 
eration is  that  of  a  sebeme  to  raise  revenue  for 
a  particular  purpose.  Tbe  character  of  »  police 
regulation  is  assumed  and  fallacious. 

By  the  Act  llth  June,  IS32,  Pam.  Laws,  p. 
820,  vessels  engaged  in  the  Pennsylvania  coal 
trade  are  exempt  from  halt  pilotage.  An  in 
vidious  distinction  in  favor  of  a  particular 
branch  of  commerce,  which  shows  tne  charac- 
ter of  the  whole  l^i;lation. 

3.  Congress  has  legislated  upon  the  mbject 
by  the  Act  IStb  Feb.  1793,  lec.  4;  1  SUt.  at 
Large,  SOS.  The  btate  law  is  at  variance  with 
this  Act,  and  must  give  way. 

This  section  makes  it  the  duty  of  oollecton 
in  their  districts,  on  application  made  and  the 
fulflllinent  of  certain  conditions  (the  duty  of 
six  cents  per  ton  being  first  paid) ,  to  grant  a 
license   for  carrying  on   the  coasting   trade. 

This  Act  of  Congress  was  passed  by  virtue  of 
the  power  to  regulate  commerce,  and  deelana 
tbe  terms  upon  which  vessels  shall  be  entitlid 
to  a  coasting  license. 

The  license  gives  a  right  to  trade,  and  dM* 
not  merely  confer  the  American  character. 

"The  enrollment  of  vessels  designed  for  th.' 
coasting  trade,  corresponds  precisely  with  thr 
registration  of  vessels  designed  for  the  foreign 
trade,  and  requires  every  circumstance  whteli 
can  constitute  the  American  character.  The 
license  can  be  granted  only  to  vessels  alreact 
enrolled,  if  they  be  of  the  burden  of  twenty  lou 
and  upwards,  and  requires  no  circumstances  e* 
sential  to  tiie  American  character.  "The  ob- 
ject of  the  license,  then,  cannot  be  to  ascertaii 
the  character  of  the  vessel,  but  to  do  what  it 
professes  to  do — that  is,  to  give  permission  tss 
vessel,  already  proved  by  her  enrollment  to  bt 
American,  to  carry  on  the  coasting  tradt.' 
Gibbons  v.  Ogdcn,  D  Wheat.  214. 

Howwd  tl. 


ISGl              Cooixx  T.  BoABD  or  Wabdenb  or  thk  Foxt  or  FKU.ADBLrmA  et  al.  SM 

SOB*]     The  licenae  to  cariy  on  the  ooMting  A  preference  la  given  to  tlie  ports  ot  Ddft* 

trade,  gianted  under  this  Act,  transfers  to  the  ware,  nod  to  such  ports  ol  New  Jersey  aa  u» 

licensed  veaael  all  the  right  n'htch  the  goTem-  within  the  River  Delaware. 

ment  can  transfer,  and  limits  the  impositions  The  counsel  for  the  defendants  in  error  eon- 

with   which   such   a   trade   ma;   be   burdened,  tended  that  the  law  of  Pennsylvania  was  not  in 

Gibbons  v.  Ogden,  S  Wheat.  210,  Zll,  212,  213,  violation  of  any  provision  of  the  Constitution. 

214,  etc.  I.  Not  o(  the  third  clause,  8th  section,  art.  1. 

This  is  the  main  point  ruled  in  Gibbons  t.  To  regulate  oommerce,  etc 

Ogden,  and   is  unshaken,  and  of  immense  im-  Because,  1st.  The  Act  in  question  ia  no  r^- 

portnnce.     The   question   arose   on   an   Act   of  ulation  of  oommerce.     It  was  passed  In  the  ez- 

the  State  of  New  Yoric,  giving  to  the  heirs  of  ercise  of  a  power  of  the  State  not  granted  or 

Fulton,   and   those   having   license  from   them,  surrendered,  to  control  the  ports  a^  harbors 

the  exclusive  right  to  navigate  the  waters  of  bv  which  her  commerce  enters,  and  to  protect 

New  York  by  steam  for  a  period  of  ten  years,  the  property  and  lives  of  those  engaged  in  it. 

The   owners   of   two   steamboats   plying   be-  Gibbons  v.  Ogden,  9  Wheat  20B.     It  is  local 

tween  New  Jersey  and  New  York,  having  a  in  character  and  object,  an  essential  exercise  of 

coasting  license  from  the  United  States,   con-  one  branch  ot  the  police  power  of  Uie  State,  to 

tested  the  validity  of  the  State  Act,  and  insisted  aid,  and   not   to   regulate  commerce.      City  of 

upon  their  rights  under  their  coasting  license.  New   York   t.   Miln,    11    Pet    132;    Passenger 

Decree  in  Gibbons  v.  Ogden.  Cases,  7  How.  402;  Id,    Even  if  it  be  a  regula- 

"This  court  is  of  opinion  that  the  several  li-  "<^  '".  """werce.  the  power  of  Congress  is  not 

«enses  to  the  steamb^aU,   the  Stondinger  and  ^'"'''^,   **<>  .'ie'"S*'T   ''P^'**''"'  ^   ^'"\' 

the   Bellona,   to  carry   on  the   coastin|  trade,  gp"™"!.,  and  the  Stato  law  u  therefore  val- 

which  are  set  up  by  tLe  appellant,  Thomas  Gib^  id.    Lkense  Cases   6  How.  504 

tons,  in  his  answer  to  the  bill  of  the  respondent,  ,  «■  Nor  to  the  flrst  clause,  Sth  Kcti<">,  •'t.  1. 

Aar^  Ogden.  filed  in  the  Court  of  Cha^ery  in  'A"  <*"*'«■  '^^"^^  "5?  .««'««•  ^l"^"  >■«  ^>- 

the  Sta4  of   New   York,  which  were  granted  'o™'  throughout  the  Un.t^   SUtes. 

under  an  Act  of  Congresi,  passed  in  pursuance  „t'^^!  ^„?^'  "''"if  *!"  '^"'°"  *",  13 

of  the  Constitution  of  the  United  States,  gave  ^''^'"^  "f^  ?^'J7  ^^^^^fAt^iT^  tW^.^w-tJ 

't  ror[h7u*SitriJtrb;  rt^\^&:  ^^s±:'^im:^cx'^z^^ 

waters  oI  the  Uniteu  atates  bv  steam  or  other-  .L-i^J-'^n                  ^           .-tt 

wf„,  to,  Ih.  purpo,.  ol  o.rrjing  on  th.  ooul-  "J"  '"'"S"  "  '''  /""S'-         t'  '  fZ' 

i„e  ir.d.,  „j  1.W  ol  tte  St.t,  01  Uow  York  to  ?»'■    .^J;  "l'™  ,?""'■?,  »  ?"'  ViS.' 

moth  ol  the  imml  l.w.  ol  Ih.  SUle  of  N.»  '■  SUt.  ol  M.ryjuid,  IS  Wh»l.  (19;  Lran.e 

Vort.  ..  prohlhll  v,.,.l.  no.h..d  ..oording  U,  f ■"■•«,  ^ow.   SM.     It  ,.  .  oompm,.t,on  to 

th.  kw.  ol  th.  Unlfd  Sft...  horn  o.viE.tio8  '!».   P'"'   '"   "TV"™    ,    "5'    f^''   T" 

•v    __•         I  ti,    Ot  »      1-kLv^^i.^JI  risk  in  seeking  for  the  vessel  and  offering  hii 

the  waters  ot  the  State  of  New  York,  bv  means  _  .           ri                    ,.1.        n-  1    .          -  ir  T 

.  .                .             .                        ....'■'..„  services.      Commonwealth  v.  Rickptaon.  6   Met. 


*  a             .     ™    ■    ..=  „„-..,*  ♦«  *i.J.»ij  f.,,.  services.     Commonwealth  v.  Ricketson,  6  Met 

of  Are  or  steam,  is  repugnant  to  the  said  Con-  _,jj_  gj^^^_  ^,^    j      3^_  ^^^  .^  ^^^^^  ^^^  ^^^^ 

stiiution  =na  voia.                „,„„u„;„„  .   ,,„„„  constitutional  obligation  upon  the  states,  in  ths 

in  our  case,  instead  of  purcnasinif  a  license  ,               ^i-ii^       1.     /.     _^        *i.i*. 

Iron  th.  h.ir.  ol   Ihiltoh,  w.  .r.  ?.,oir.d  to  ^"K^,''  ''^''fT.'^-SS."ii  ™X  ^2      • 

|,orch>,.  t  right  ol  i.vigilioo  by  p.jhig  a  l«t  ?°"™!j ,"  "  '!"?'".  Tf '!',»■       ™     ' 

IX     Ol  .              v.i  i.  (1,    ..™.  .!.;.„   tr.  ..  'H  Bubmitt.d  by  bn.f  of  plaintiff  in  .rror.. 

to  th.  Stat.,  OP   what  ..  «■.■■■»<  'h'-fc  1°  "■  .,i,.  Nor  to  th.  ant  .id  th.  .«ond  ["SOI 

,n.t.totion  onatod  by  th.  Slat.                            ,  clau..  ol  th.   10th  aretion,  art.   1.     No  BUI. 

Th.  d.™o»  ,n  G.bbon.  v   Ogd™  ha.  n.y.r  J   Congt...,  lay  any 

l,..n  In  th.  l...t  d.gr..  qoMtioned  or  ■h.k.n  ■                             ^                .'porti,  ,t..,S 

Inlereneefl,    drawn    from    som.    impressions    of  '"'l'o°">  "'""""""  ""1^"- "' "1"'."- '"-■' «' 

the  court  In  that  .as.,  which  were  supposed  to  *" ,,  ""^st"        .             ,■„      j„.     ....  i  .     „„ 

imply  that  th.  state.  ..u,d  no..l.gl.,a.p  mat  J/^.t^     '^^ .^.''^Zj'Zt'Tl;^  .TTy 

ters  affecting  commerce,  even  in  the  absence  of  .,                          ■«  j  !     ii.„.„    i  „.„=     «„(  *k«i 

_     _      .  ^   ,  .1   -     _       „  1 r- ,    .  the  means  speciHed  in  these  clauses.    But  tnoy 

any  exercise  ot  their  powers  by  Congress,  are  j         i     ip    ,    j. 

disavowed  by  perhaps  a  majority  of  the  judges  „°„  "      ,  J  U"  x""   ^.^..^.J   u  „.itK., 

in   the  License  Cases  in  6  Howard.     But   the  Because,   1st.  The  sum  demanded  is  neither 

principle  of  the  decision  in  Gibbons  v.  Ogden,  »  ^"'^  "  "^P*f'  ""  '^^'^^  ^%^'^°^   J^'l 

'^_       "^ .  .  V              ._             _  4.   ■      .1       _   11    .  readv  referred  to),  nor  a  duty  ol  tonnage.    Hor 

upon  which  we  rely    was  not  in  the  smallest  ^^Jstov.-^    v.    The    State    of    Maryland,    12 

degree  impeached.     On  the  contrary,  it  is  ex-  ^hpaL  410  annlv  to  the  case  for  it  was  dpcid- 

»06*1  pressly  'adopted.    Any  other  rule  wou  d  *\''^»'-  *'"■  "PPT  V'.V"*  ^■*^- 1°^  "^  *'^?  "^7 

CT    I    J  f         J           1-               „„,.„,„,  ed  upon  the  ground  that  a  duty  upon  imports 

be  fatal  to  the  peace  of  the  country.  '  .,     .,.°„,  ,.v„  „„„„„„i  „f  r'^„„^^..     ii„™ 

m.     nnii.         .1 -t   .!._     1.4.    „»   lu.    onti,  was  laid  Without  the  conscni  Ol  Congress.    Here 

The   29th    section    of    the   Act   ol   the    zutn  ,.                  j   .„  ,        i       j_ *  ..j_ji  _      -_ 

■..      1.    ice. I                 1  .     n.     n.i,     I          „i  there  iH  no  duty  (as  already  contended)  nor  im- 

March,  iSOi,  is  repugnant  to  the  5th  clause  of  """■/-              I'jr.-!.           „iii. 

Il    nii.        ,■         (  11,^  ,  ,       ,i  1      f  ,1     /■„„,.;  post  c  inrged,  and  Congress  has  consented,  by 

th.  Dth  jection  ol  the    ,t  .rtl.l,  ol  "f  <  0«>t  "  J^j    ,  „|s  •,„„  „,,«„j  ^|    „j  „,  ^.i  /, 

ol  t»  United  SJtt.'.  l^  t;      No  prel-  <                               ',■      d.l.ndant  U 

*rence  shall  bi-  civen  by  anv  regulation  ol  com-  .,             .            .«  *i_                    -a.  a 

merce  or  rcvnue  to  the  ports  of  one  stat*  over  '*'*  consignee;  if  the  power  eiist  to  require  pay- 

those  of  another';  nor  slfall  vessels  to  or  from  ment  of  the  sum  demanded,  the  person  by  whom 

one   state,   be  obliged   to   enUr,   clear,  or  pay  it  is  to  be  paid,  whether  captain,  mate,  owner  or 

duties  in  another.'-  consignee,  is  immaterial.     It  is  no  more  or  no 

The  Consul  was  bound  from  the  port  ot  Phil-  less  »  ""ty  upon  imports  or  Ux  of  tonnage  (if 

adelphia  to  the  port  of  New  York,  and  under  it  be  either),  whether  paid  by  or  char(Efa.>i\e\i.ii- 

this  Act  was  required  to  pay  the  duty,  tai,  or  .  on   either.     2d.  11  \t  \«  e\Vt.«,  ■«  VniCo.,  '^*, 

loll  in  dispute.  j  grew  liav«  consftn\*4  to  \Va/Wnui\»A^^   ^*^i; 

I*  7t  cd.  "^iOtlJ^'K          *^ 
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UongresB,  7th  Aug.  1789,  !  Stat,  at  Large,  53; 
Id.  Zd  March,  1837,  6  Stat,  at  Large,  163. 

Congresa  D:ay,  let.  Adopt  State  legislatioo. 
Gibbons  v.  Ogden,  9  Wheat,  207;  PaBsenger 
Cases,  7  How.  402;  License  Cases,  5  How. 
S80.  2d.  Where  the  authority  is  given  by  the 
Constitution,  consent  to  the  esercise  of  state 
power.  The  extract  from  the  opinion  of  tlie 
Chief  Justice  is  misapplied;  it  was  addressed  to 
the  question  of  the  exclusive  power  of  Cmgicss 
to  regulate  commerce,  and  not  to  the  authority 
jfiven  by  the  Constitution  to  consent  to  the  lay- 
ing of  imposts  or  duties  on  imports  or  exports 
or  on  tonnage  by  the  Stales.  Such  consent  luny 
either  be  by  adoption  of  existing,  or  by  Ihe 
girant  of  aii'.hority  to  make  future  laws.  3d. 
It  the  sum  demanded  be  a  duty  on  imports  or 
on  tonnage,  the  Act  in  question  does  not  tran- 
scend the  consent  given,  and  is  properly  part 
of  a  system  for  the  regulation  of  pilots. 

A  reference  to  the  European  codes,  ns  well 
as  legislation  by  the  States,  will  show  this: 

L  European.  1st.  Eanseatic  Ordinances 
(about  A.  D.  1457),  ch.  25,  Captain  to  take 
pilot  under  penalty   (amende)   of  one  mark  of 

Sold.  n.  486.  2d.  Maritime  Law  of  Swe- 
en  (about  A.  D.  1600).  CapUin  to  take  a 
Eilot,  and  if  he  neglects  to  do  so,  shall  pay  oni 
undred  and  fifty  thalers,  one  third  to  the  in 
former,  one  third  to  the  sufferer  (plaignans)  oi 
pilot  offering,  and  one  third  to  the  poor  mari 
ners.  Cap.  7,  HI.  172,  3d.  Maritime  Iaw  of  Du 
Fays  Bas.  Captain  to  take  pilot,  under  penal- 
SOS*]  ty  *of  fifty  reals,  and  be  responsible  for 
any  loss  to  the  vessel.  Cap.  24,  tit.  9,  IV. 
83.  4th.  Maritime  Law  of  France.  Ordi- 
nances I.flui3  XIV.  A.  D.  1681,  ch.  26.  It 
the  mariners  refuse  a  pilot,  they  shall  suffer 
corporal  punishment,  and  the  one  who  tenders 
himself  must  be  employed.  And  provides  also 
for  the  examination  of  pilots  by  competent  per- 
sons. IV.  395.  Moreover,  they  who  are  en- 
gaged in  navigating  royal  vessels  into  ports  or 
rivers  have  not  the  option  of  taking  or  refusing 
a  pilot;  in  the  same  case  merchant  vessels  are 
required  to  take  pilots,  under  the  penalty  of  fif- 
ty livres,  to  be  applied  to  the  Marine  Hospital, 
and  the  repairing  of  any  damage  from  strand. 
ing.  Art.  5,  tit.  1,  livre  II.  Ordinance  of 
April,  1680;  see  Beprrtoire  de  Jurispruden 
tome  9,  p.  238.  5tb.  KriRlaiid,  A.  D.  1716, 
Geo.  I.  ch.  13.  A  penalty  of  £20  if  piloted 
by  any  biit  a  licensed  pilot,  to  be  received  for 
the  use  of  superannuated  pilots,  or  the  widows 
of  pilots. 

The  oliHgation  on  the  captain  to  take  a  pilot 
or  to  be  responsible  for  the  damnge,  and  pun- 
ishment of  pilots  for  negligence,  will  also  be 
found  in:  1st.  Roman  Law  Di<;est,  book  lU, 
tit,  2,  Edict  Ulpianua,  I.  110.  2d.  Laws  made 
at  Oleron,  L  232.  3d.  Consulate  de  la  Mer. 
IL  250.  4th.  Maritime  Law  of  Denmark.  III. 
262,  PardesBUs. 

II.  The  United  States.  Acts  in  which  pro. 
vision,  more  or  less  extensive,  is  made  tor  pay. 
mcnt  of  a  sum  when  no  pilot  is  taken. 

1st.  Massachusetts:  Act  1783,  ch.  110,  sees. 
4,  6,  7,  10;  Rev.  Sta.  296.  2d.  New  York; 
Act  Feb.  le,  181B,  sec.  20.  3d.  New  Jersey: 
Digest  published  1847,  p.  1054.  4th.  Dela. 
ware:  Act  6th  Feb.  1813;  Acts  published  by 
authority,  1829,  p.  433.  6th.  Maryland:  Act 
November  Sessions,  1803;  1  Dorsey,  483.'  7th. 
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Virginia:  10th  Feb.  1820;  ISth  Feb.  1820; 
Revised  Code,  123,  616;   Supplement  to  Id.  p. 

386;  Code  1849,  p.  432.  8th.  North  Carolina 
Rev.  SU.  1836-1837,  p.  461,  Vol.  I.  9th.  South 
Carolina:  Trot's  I.*wb,  613;  2  Cooper's  Stat. 
at  Large,  pp.  51  (1690),  127  (1617),  173.  10th. 
Georgia:  Act  0th  Dec.  1799,  sec.  8.  lltb. 
Alabama.  I2th.  Louisiana:  Act  31st  March. 
1805;  Lislet's  Dig.  1828,  p.  611.  I3th.  Penn- 
sylvania: Act  Province  of  Pennsylvania,  6 
Geo.  III.  ch.  5,  passed  Feb.  8,  1706. 

(Copy  of  material  sections  ajinexed.  No.  2.) 
Continued  and  supplied  in  some  details  by  in. 
tervening  Acts,  in  all  of  which  provision  is 
made  for  payment  In  case  no  pilot  is  taken,  and 
Act  of  39th  March,  1803.  The  law  in  ques- 
tion. By  state  judicial  decisions  it  ia  also  wo 
regarded  as  part  of  a  system  for  the  regulation 
of  pilots.  And  the  laws  have  been  acted  npon 
as  a  valid  exercise  of  state  power,  eitlier  in 
herent  or  concurrent,  or  to  which  Congress  had 
given  consent.  Commonwealth  v.  Ricketson,  S 
Met.  416;  8  Met.  329;  9  Met.  371;  12  Met. 
340;  13  Wend.  64;  R.  M.  Giarlton,  307. 

"These  laws  having  then  the  consent  ["SOt 
of  Congress,  and  not  exceeding  the  power  of 
Congress,  are  to  be  regarded  aa  though  passed 
by  Congress. 

IV.  Nor  is  the  Act  in  question  repugnant  to 
the  5th  clause  of  the  9tb  section  of  the  1st  arti 
de.  (No  preference  shall  be  given,  by  any 
regulation  of  commerce  or  revenue,  to  the  ports 
of  one  state  over  those  of  another;  nor  ahall 
vessels  hound  to  or  from  one  ttate  be  obliged 
to  enter,  clear,  or  pay  duties  in  another.) 

Because,  Ist.  The  clause  refers  to  the  power 
of  Congress  (and  the  right  to  pass  such  laws  re- 
mains, as  already  submitted,  with  the  State*). 
Nor  is  the  Act,  as  contended,  a  regulation  of 
commerce  or  revenue.  2d.  The  law  does  not 
(from  whatever  fountain  of  power  derived' 
give  a  preference  to  the  porta  of  one  state  over 
those  of  another;  it  limits  the  demand  to  tbote 
cases  where  the  labor,  skill,  and  risk  ol  the 
pilot  is  really  required ;  nor  would  such  prefer- 
enee.  if  it  cviot,  render  the  residue  of  the  Ian 
invalid.  3d.  The  sum  demanded  ia  not  a  duly 
which  veswls,  bound  to  or  from  cme  state  tii 
another,  are  obliged  to  pay. 

V.  Nor  does  the  Act  of  Congress  { 18th  VA. 
1793,  coasting  license ;  the  Consul,  No.  100) 
conflict  with  the  law  in  question.  It  is  averred 
to  do  so.  inasmuch  as  the  Act  of  Pennsylvania 
is  contended  to  be  a  regulation  of  commerce. 
and  that  by  the  law  relative  to  coasting  vcMeli. 
Congress  has  legislated  upon  and  regulated 
their  navigation,  and  by  such  legislation  ha* 
exempted  them  from  the  sum  demanded. 

But,  1st.  The  Act  in  question,  as  alrrady 
submitted,  is  not  a  regulation  of  commertr. 
2d.  Even  if  it  be.  the  Act  of  Congress,  Feb.  IS. 
1793,  was  not  legislation  upon,  nor  dircct«l 
towards  the  same  subject  matter,  and  did  not 
therefore  exclude  the  inherent  or  the  co-exist- 
ing power  of  llie  States,  nor  affect  the  consest 
given   by  the  Act  of   1789. 

The  Act  of  1703  was  intended  either  to  prr* 
or  to  limit  to  certain  ves^i^lii,  defined  commercial 
privilegea.  If  to  give  the  right,  it  was  to  eoter 
and  navigate  the  porta  and  harbora  of  the  Unit- 
ed States,  at  a  leas  tonnage  duty,  and  witbant 
the  necessity  of  entry  on  every  voyage.  If  ft 
was  to  limit  a  pre-existing  right  to  tnda,  it  K- 
__ ,j 
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censed  such  trade  at  leas  than  the  ordinary 
tonnage  duties,  and  relieved  from  the  nccrasity 
of  entry  at  every  voyage,  as  required  of  all  oth- 
er vessels.  Beyond  this,  nothing.  It  did  not, 
in  its  policy  or  hy  its  words,  alTect  or  legislate 
in  reference  to  harbor,  nor  health,  nor  quaran- 
tine rfgulfttions,  nor  profess  to  interfere  with 
pilotage,  nor  repeal  the  Act  of  1789,  not  revoke 
thi-  consent  it  contained- 

Gibbons  v.  Ogden,  9  Wheat.  208,  does  not 
sustain  the  position  as  contended  for,  that  such 
vessels  are  discharged  by  virtue  of  a  coasting 
license,  from  liability  to  anch  regulations  of  po- 
lice or  commerce  ( if  any )  which  a,  state  may  en- 
310*]  act,  nor  especially  *from  such  tonnage 
tax  or  duty  on  imports  (if  this  be  either)  as 
Congress  lias  consented  that  the  State  may  es- 
tablish. 

Here,  in  effect,  the  question  is  between  two 
acts  of  Congress,  one  by  enactment,  and  the 
other  by  adoption  or  consent,  but  of  equal  au- 
thority. So  regarding  them,  the  provisions  of 
the  one  do  not  limit,  contradict,  or  affect  those 
of  the  other. 

Nor  is  the  Act  of  Feb.  Ig,  1793,  repugnant 
to  the  statute  in  question,  regarded  as  the  Act 
of  Pennsylvania  alone.  Such  repugnance  must 
be  direct,  and  these  Acta  are  not  even  incon- 
sistent. Pilots  and  their  regulation,  which  in* 
elude  an  examination  as  to  their  competency, 
their  licenses,  their  rewards  and  their  puniah- 
ments,  form  the  subject  of  the  state  law. 

The  encouragement  of  a  particular  branch 
of  commerce,  its  regulation,  the  privileges  con- 
ferred, and  the  penalties  for  infractions,  are 
the  subject  of  the  Act,  of  Congress;  tlie  one 
aids,  and  does  not  conflict  with  the  other. 

The  only  legislation  by  Congreaa  upon  pilots 
or  pilotage,  since  the  Act  of  178Q,  is  the  Act 
of  2d  March,  183T.  6  SUt.  at  Large,  153. 
This  was  directed  to  "alter  a  single  provision 
of  the  New  York  law,  leaving  the  residue  of 
its  provisions  untouched."  Chief  Justice  Taney, 
5  How.  G80. 

The  provisions  of  toe  statutes  of  New  York 
have  been  referred  to,  and  included  in  thcni 
coasting  vessels  above  a  certain  tonnage.  Stat. 
N.  Y.  Feb.  19,  1819;  Act  Oct.  1$,  1830;  13 
Wend.  Rep.  64.  And  the  laws  of  the  other 
states  referred  to  were  then  in  force. 

The  Act  of  1793,  as  to  coasters,  was  not  re- 
garded by  Congress,  therefore,  as  being  in  con- 
flict with  an  Act  requiring  payment  by  them  of 
half  pilotage,  nor  as  requiring  any  revocation 
of  the  consent  already  granted,  or  any  further 
legislation. 

The  validity  of  these  laws  has  been  repeated- 
ly, and,  it  is  believed,  uniformly  acknowledged 
by  counsel  and  by  the  court,  wherever  referred 
to,  as  justified  either  by  the  inherent  or  co-ex- 
isting power  of  the  State  to  regulate  commerce, 
or  under  the  Act  of  1789.  Gibbons  v.  Ogden, 
9  Wheat.  18,  203,  207;  New  York  v.  Miln,  U 
Pet.  149;  License  Cases,  5  How.  380,  383; 
Passenger  Cases,  7  How.  402,  470,  657. 

Nor  can  the  subsequent  legislation  of  Feun- 

Slvania,  cited  by  the  plaintiffs  in  error,  affect 
e  question  presented  on  these  records.  The 
Act  of  1803  is  alone  before  the  court;  the  recent 
enactments  may  or  may  not  be  unconstitutional. 
When  demands  or  exemptions  are  claimed  in 
virtue  of  their  provisions,  their  validity  will 
form  a  proper  subject  for  consideration.  i 
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Nor  is  the  manner  in  which  the  fund  ii  dia- 
tribuled  after  its  collection  material.  The  ques- 
tion is  one  of  power  merely,  and  if  the  sum  de- 
manded is  justly  within  its  limit,  and  not  an 
■attempted  evasion,  under  its  color,  [*311 
the  purpose  to  which  it  is  apjitied  cannot 
make  it  more  or  leas  conatitutionat.  If  it  was 
directed  to  be  paid  to  the  pilot  offering  his  aerv- 
ices,  or  the  crew  of  his  boat,  it  would  not  be 
more  or  less  a  valid  enactment.  Passenger 
Cases,  7  How,  496.  The  manner  in  which 
it  is  appropriated  does  but  show  more  clearly 
the  true  character  of  the  taw. 


These  cases  are  brought  here  by  writs  of  er- 
ror to  the  Supreme  Court  of  the  Common- 
wealth of  Pennsylvania. 

They  are  actions  to  recover  half  pilotage  tees 
under  the  29th  section  of  the  Act  of  the  Leg- 
islature of  Pennsylvania,  paaaed  on  the  second 
day  of  March,  1803.  The  plaintiff  in  error  al- 
leges that  the  highest  court  of  the  State  has 
decided  against  a  right  claimed  by  him  under 
the  Constitution  of  the  United  States.  That 
right  is  to  be  exempted  from  the  payment  of 
the  sums  of  money  demanded,  pursuant  to  the 
State  law  above  referred  to,  because  that  lau' 
contravenes  several  provisions  of  the  Constitu- 
tion of  the  United  States. 

The  particular  section  of  the  State  law  drawn 
in  question  is  as  follows; 

"That  every  ship  or  vessel  arriving  from  or 
bound  to  any  foreign  port  or  place,  and  every 
ship  or  vessel  of  the  burden  of  seventy-five  tons 
or  more,  sailing  from  or  bound  to  any  port 
not  within  the  River  Delaware,  shall  be  obliged 
to  receive  a  pilot.  And  it  shall  be  the  duty 
of  the  master  of  every  such  ship  or  vessel,  with- 
in thirty-six  hours  next  after  the  arrival  of 
such  ship  or  vessel  at  the  City  of  Philadel- 
phia, to  make  report  to  the  master  warden  of 
the  name  of  such  ship  or  vessel,  her  draught  of 
water,  and  the  name  of  the  pilot  who  shall 
have  conducted  her  to  the  port.  And  when 
any  such  vMsel  shall  he  outward  bound,  the 
master  of  such  vessel  shall  make  known  to  the 
wardens  the  name  of  such  vessel,  and  of  the 
pilot  who  is  to  conduct  her  to  the  capes,  and 
her  draught  of  water  at  that  time.  And  it  shall 
be  the  duty  of  the  wardens  to  enter  every  such 
vessel  in  a  book  to  be  by  them  kept  for  that 
purpose,  without  fee  or  reward.  And  if  the 
master  of  any  ship  or  vessel  shall  neglect  to 
make  such  report,  he  shall  forfeit  and  pay  the 
sura  of  sixty  dollars.  And  if  the  master  of  any 
such  ship  or  vessel  shall  refuse  or  neglect  to 
take  a  pilot,  the  master,  oiiner  or  consignee  of 
such  vessel  shall  forffit  and  pay  to  the  warden 
aforesaid,  a  sum  equal  to  the  half  pilotage  of 
such  ship  or  vessel,  to  the  use  of  the  Society 
for  the  Relief,  etc.,  to  he  recovered  as  pilotage 
in  the  manner  hereinafter  directed;  Provided 
always,  that  where  it  shall  appear  to  the  war- 
den that,  in  case  of  an  inward  hound  vessel,  a 
pilot  did  "not  offer  before  she  had  [*3ia 
reached  Reedy  Island;  or,  in  case  of  an  out- 
ward-bound vessel,  that  a  pilot  could  not  be  oh 
tained  for  twenty-four  hours  after  such  vessel 
was  ready  to  depart,  the  penalty  aforesaid,  for 
not  having  a  pilot,  shall  not  be  incurred,"  It 
cL,nstitutes  one  section  of  "Ad  Act  to  KBtablish 
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a  Board  of  Warden!  (or  the  Port  of  Pbiladel- 
phia,  and  for  the  Kegulatiou  of  Pilots  aad 
Pilotages,  etc.,"  and  the  scope  of  the  Act  is  in 
conformity  with  the  title  to  regulate  the  wliole 
subject  of  the  pilotage  of  that  port. 

We  think  this  particular  regulation  com 
ing  half  pilotage  fees  is  an  appropriate  part  of 
a  general  syst^  of  regulations  of  this  aubjecL 
Testing  it  by  the  practice  of  commercial  states 
and  countries  legislating  on  this  subject, 
find  it  has  usually  been  deemed  necessary 
make  similar  provisions.  Numerous  laws  of 
this  kind  are  cited  in  the  learned  argument  of 
the  counsel  for  the  defendant  in  error;  and 
tbeir  litness,  as  a  part  of  a  system  of  pilotage, 
in  many  places,  may  be  interred  from  tbeir  ex- 
istence in  so  many  different  states  and  coun- 
tries. Like  other  fans  they  are  framed  to  meet 
the  most  usual  cases,  qus  frequentjus  accidunt  ■_ 
th^  rest  upon  the  propriety  of  securing  lives 
and  property  exposed  to  the  perils  of  a  danger- 
ous navigation,  by  tailing  on  board  a  person  pe- 
culiarly skilled  to  encounter  or  avoid  them;  up- 
on the  policy  of  discouraging  the  commander! 
of  ressels  from  refusing  to  receive  such  persons 
on  board  at  the  proper  times  and  places;  and 
upon  the  expediency,  and  even  intrinsic  jus- 
tice, of  not  Butfering  those  who  have  incurred 
labor,  and  expense,  and  danger,  to  place  them- 
selves in  a  position  to  render  important  service 
generally  necessary,  to  go  unrewarded,  because 
the  master  of  a  particular  vessel  either  rashly 
refuses  their  proffered  assistance,  or,  contrary 
to  the  general  experience,  does  not  need  " 
There  are  many  cases  in  which  an  offer  __ 
perform,    accompanied    by    present    ability   to 

Serform,  is  deemed  by  law  equivalent  to  per- 
)mance.  The  laws  of  commercial  states  and 
countries  have  made  an  offer  of  pilotage  service 
one  of  those  cases;  and  we  cannot  pronounce  a 
taw  which  does  this,  to  he  so  far  removed  from 
the  usual  and  fit  scope  of  laws  for  the  regula- 
tion of  pilota  and  pilotnge,  as  to  be  cleempd, 
for  this  cause,  a  covert  attempt  to  legislate  up- 
on another  subject  under  the  appearance  of  leg- 
islating on   this  one. 

It  is  urged  that  the  second  section  of  the  Act 
of  the  Legislature  of  Pennsylvania,  of  the  11th 
of  June,  1832,  proves  that  the  State  had  other 
objects  in  view  than  the  regulation  of  pilotage. 
That   section   is   as   follows: 

"And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  from  and  after  the  first  day  of 
July  next,  no  health  fee  or  half  pilotage  shall 
be  charged  on  any  vesnel  engaged  in  the  Penn- 
sylvania coal  trade." 

3IS*]  'It  must  be  remembered,  that  the  fair 
objects  of  a  law  imposing  half  pilotage  when  i 
pilot  is  not  rccpivctl,  may  be  secured,  and  atthi 
same  time  some  classes  of  vessels  are  exempted 
(mm  such  charge.  Thus  the  very  section  of 
Ihn  Act  of  1803,  now  under  consideration, 
iloes  not  apply  to  coasting  vessels  of  less  burden 
than  seventy-five  tons,  nor  to  those  bound  to, 
or  sailing  from,  a  port  in  the  River  Delaware. 
The  purpose  of  the  law  being  to  cause  masters 
cif  such  vessels  as  generally  need  a  pilot,  to  em- 
ploy one,  and  to  secure  to  the  pilots  a  fair  re- 
muneration for  cruising  in  search  of  vessels,  or 
waiting  for  employment  in  port,  there  is  an  ob- 
lious  propriety  in  having  refiTpnce  to  the  num- 
ber, size,  and  nature  of  employment  of  vessels 

/re()ueiiting  the  port;  and  it  will  be  found,  by 
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an  examination  of  the  different  ■ystem!  of  theae 
regulations,  which  have  from  time  to  time  been 
made  in  this  and  other  oountries,  that  the  legis- 
lative discretion  has  been  constantly  exercised 
in  making  discriminations,  founded  ou  differ' 
ences  both  in  the  character  of  the  trade,  and 
the  tonnage  of  vessels  engaged  therein. 

We  do  not  perceive  anything  in  the  natnr* 
or  extent  of  this  particular  discrimination  In 
favor  of  vessels  engaged  in  the  coal  trade, 
which  would  enable  iu  to  declare  it  to  be  other 
than  a  fair  exercise  of  legislative  diacretioo. 
acting  upon  the  subject  of  the  r^ulation  of  the 
pilotage  of  this  port  of  Philadelphia,  with  a 
view  to  operate  upon  the  masters  of  thoae  ves- 
sels, who,  as  a  general  rule,  ought  to  take  a 
pilot,  and  with  the  further  view  of  relieving 
from  the  charge  of  half  pilotage,  such  reaseb 
as  from  their  size,  or  the  nature  of  their  ob- 
ployment,  should  be  exempted  from  eontribnt- 
ing  to  the  support  of  pilots,  except  ao  far  aa 
they  actually  receive  their  servieea.  In  our 
judgment,  though  this  law  of  1832  haa  m- 
doubtedly  modified  the  29th  section  of  the  Act 
of  1803,  and  both  are  to  be  taken  together  as 
giving  Uie  rule  on  this  subject  of  half  pilotage. 
yet  this  change  in  the  rule  has  not  changed  the 
nature  of  the  law,  nor  deprived  it  of  the  char- 
acter and  attributes  of  a  law  for  the  rcgulatim 
of  pilotage. 

Xbr  do  we  consider  that  the  appropriation  of 
the  sums  received  under  this  section  of  the  At^ 
to  the  use  of  the  society  tor  the  relief  of  dis- 
tressed and  decayed  pilots,  their  widows  and 
children,  has  any  legitimate  tendency  to  ia- 
press  on  it  the  character  of  a  revenue  law. 
Whether  these  sums  shall  go  directly  to  tbe  DM 
of  the  individual  pilots  by  whom  the  serviet. 
is  tendered,  or  shall  form  a  common  fond,  to 
be  administered  by  trustees  for  the  benefit  of 
such  pilots  and  their  families  as  may  stand  is 
peculiar  need  of  it,  is  a  matter  resting  in  legiJ- 
lative  discretion,  in  the  proper  exercise  of 
which  the  pilots  alone  are  interested. 

For  these  reasons,  we  cannot  yield  our  assent 
to  the  argument,  that  this  provision  of  la*  t> 
in  conflict  with  the  second  'and  third  ['311 
clauses  of  the  tenth  section  of  the  first  artidr 
of  the  Constitution,  which  prohibit  a  state, 
without  the  assent  of  Congress,  from  laying 
any  imposts  or  duties  on  imports  or  export! 
or  tonnage.  This  provision  of  the  ConstitutioB 
was  inteniled  to  operate  upon  subjects  actually 
existing  and  well  understood  when  the  Consti- 
tution was  formed.  Imposts  and  duties  on  im- 
ports, exports,  and  tonnage  were  then  know* 
to  the  commerce  of  a  civilized  world  to  be  ai 
distinct  from  fees  and  charges  for  pilotage,  and 
from  the  penalties  by  which  eommereial  statn 
enforced  their  pilot  laws,  as  they  were  ina 
charges  for  wharfage  or  towage,  or  any  othrr 
local  port  charges  for  services  rendered  to  tw- 
sels  or  cargoes;  and  to  declare  that  such  piW 
fees  or  penalties  are  embraced  within  tit 
words  imposts  or  duties  on  imports,  exports  or 
tonnage,  would  be  to  confound  things  esses 
tially  different,  and  which  must  have  bm 
known  to  be  actually  different  by  those  who 
used  this  language.  It  cannot  be  denied  thai 
a  tonnage  duty,  or  an  impost  on  imports  or  ex- 
ports, may  be  levied  under  the  name  of  pik( 
dues  or  penalties:  and  certainly  it  is  the  thisg, 
and  not  the  name,  which  is  to  he  eonsideml 
IS. 
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But,  having  preriouily  stated  that,  in  this  in- 
stance, the  law  complained  of  docs  not  pass 
the  appropriate  line  which  limits  lairs  for  the 
regulation  of  pilots  and  pilotage,  the  sugges- 
tion, that  this  law  levies  a  duty  on  tonnage  or 
OD  importa  or  exports,  is  not  admissible;  and, 
if  so,  it  alao  follows,  that  this  law  is  not  repug- 
nant to  the  Grst  clause  o[  the  eighth  section  of 
the  first  article  of  the  Constitution,  which  de- 
olares  that  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States;  for, 
if  it  is  not  to  be  deemed  a  law  levying  ■  duty, 
impost,  or  excise,  the  want  of  uniformity 
throughout  the  United  States  ie  not  objection- 
able. Indeed,  the  necessity  of  conforming  regu- 
latioiu  of  pilotage  to  the  local  peculiarities  of 
each  port,  and  the  consequent  impossibililj  of 
having  its  charges  uniform  throughout  the 
United  States,  would  be  sufficient  of  itself  to 
prove  that  they  could  not  have  been  intended 
to  be  embraced  within  this  clause  of  the  Con- 
stitution; for  it  cannot  be  supposed  uniformity 
was  required,  when  it  must  have  been  known 
to  be  impracticable. 

It  is  further  objected  that  this  law  is  repug- 
nant to  tile  fifth  clause  of  the  ninth  section  of 
the  first  article  of  the  Constitution,  viz.;  "No 
preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue,  to  the  ports  of  one  state 
over  those  of  another;  nor  shall  vessels,  to  or 
from  one  state,  be  obliged  to  enter,  clear,  or 
pay  duties. in  another." 

But,  as  already  stated,  pilotage  fees  are  not 
duties  within  the  meaning  of  the  Constitution; 
and,  certainly,  Pennsylvania  does  not  give  a 
preference  to  the  port  of  Philadelphia,  oy  re- 
SlB'l  quiring  •the  masters,  owners,  or  con- 
signees oi  vessels  sailing  to  or  from  that  port,  to 
pay  the  charges  imposed  by  the  twenty-ninth 
section  of  ths  Act  of  1603.  It  is  an  objection  to, 
and  not  a  ground  of  preference  of  a  port,  that 
a  charge  of  this  kind  must  be  borne  by  vessels 
entering  it;  and,  accordingly,  the  interests  of 
the  ^rt  require,  and  generally  produce,  such. 
alleviations  of  these  charges  as  its  growing 
commerce  from  time  to  time  renders  consistent 
with  the  general  policy  of  the  pilot  taws.  This 
State,  by  its  Act  of  the  24th  of  March,  18SI, 
has  essentially  modified  the  law  of  IS03,  and 
further  exempted  many  vessels  from  the  charge 
now  in  question.  Similar  changes  may  be  ob-  ! 
served  in  the  laws  of  New  York,  Massachusetts, 
and  other  commercial  States,  and  they  undoubt- 
edly spring  from  the  conviction  that  burdens  of 
this  kind,  Instead  ot  operating  to  give  a  prefer- 
ence to  a  port,  tend  to  check  its  commerce,  and 
that  sound  policy  requires  them  to  be  lessened 
and  removed  as  parly  as  the  necessities  of  the 
system  will  allow. 

Tn  addition  to  what  has  bern  said  respecting 
rnch  of  these  constitutional  objections  to  this 
law.  it  may  lie  observed,  that  aimilnr  laws  have 
existed  nnd  liecn  practiced  on  in  the  States  since 
the  adoption  o(  the  federal  Constitution;  that, 
fcy  the  Act  of  the  7th  of  August,  1780,  1  Stat. 
at  T.arge,  54,  Congress  declared  that  all  pilots 
in  the  bays,  inlets,  rivers,  harbors,  and  ports 
■of  the  United  States,  shall  continue  to  be  regu- 
laterl  in  conformity  with  the  existing  laws  of 
the  states,  etc. :  and  that  this  contemporaneous 
construction  of  tlie  Constitution  since  actcil  on 
with  such  uniformity  in  a  matter  of  much  pub- 
lic interest  and  importance,  is  entitled  to  great 
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weight,  in  determining  wlicther  such  a  law  la 
repugnant  to  the  Constitution,  as  levying  a  duty 
not  uniform  throughout  the  United  States,  or, 
as  giving  a  preference  to  the  ports  of  one  state 
over  those  of  another,  or,  as  obliging  vessels  to 
or  from  one  state  to  enter,  clear,  or  pay  duties 
in  another.  Stuart  v.  Laird,  1  Cranch,  286; 
Martin  v.  Hunter,  1  Wheat.  304;  Cohens  v. 
The  Commonwealth  of  Virginia,  6  Wheat.  264; 
Prigg  V.  The  Commonwealth  of  Pennsylvania, 
IB   Pet.   821. 

The  opinion  of  the  court  is,  that  the  la^  now 
in  question  is  not  repugnant  to  either  of  the 
above-mentioned  clauses  of  the  Constitution. 

It  remains  to  consider  the  objection,  that  it  is 
repugnant  to  the  third  clause  of  the  eighth  sec- 
tion of  the  first  article.  "The  Congress  shall 
have  power  to  regulate  oonunerce  with  foreign 
nations  and  among  the  several  States,  and  with 
the  Indian  tribes." 

That  the  power  to  regulats  commerce  In- 
cludes the  regulation  of  navigation,  we  con- 
sider settled.  .And  when  we  look  to  the  nature 
•of  the  service  performed  by  pilots,  to  t**l* 
the  relations  which  that  servics  and  its  com- 
pensations bear  to  navigation  between  the  sev- 
eral States,  and  between  the  ports  of  the  United 
States,  and  foreign  countries,  we  are  brought  to 
the  conclusion,  that  the  regulation  of  the  qual- 
ifications of  pilots,  of  the  modes  and  times  ot 
offering  and  rendering  their  services,  of  the 
responsibilities  which  shall  rest  upon  them,  of 
the  powers  they  shall  possess,  of  the  compen- 
sation they  may  demand,  and  of  the  penalties 
by  which  their  rights  and  duties  may  be  en- 
forced, do  constitute  regulations  of  navigation, 
and  consequently  of  commerce,  within  the  just 
meaning  of  this  clause  of  the  Constitution. 

The  power  to  regulate  navigation  is  the 
power  to  prescribe  rules  in  conformity  with 
which  navigation  must  be  carried  on.  It  ex- 
tends to  the  persons  who  conduct  it,  as  well  as 
to  the  instruments  used.  Accordingly,  the 
first  Congress  assembled  under  the  Constitution 
passed  laws,  requiring  the  masters  of  snips  and 
vessels  of  the  United  States  to  be  citizens  of 
the  United  States,  and  established  many  rules 
for  the  government  and  regulation  of  ollicers 
and  seamen.  1  SUt.  at  Luge,  66,  131.  These 
have  been  from  time  to  time  added  to  and 
changed,  and  we  are  not  aware  that  their  valid- 
ity has  been  questioned. 

Now,  a  pilot,  BO  far  as  respects  the  naviga- 
tion of  the  vessel  in  that  part  of  the  voyage 
which  is  his  pilotage  ground,  is  the  temporary 
master  charged  with  the  safety  of  the  vessel 
and  cargo,  and  of  the  lives  of  those  on  board, 
and  intrusted  with  the  command  of  the  crew. 
He  is  not  only  one  of  the  persons  engaged  ia 
navigation,  but  he  occupies  a  most  important 
and  res pon Bible  place  among  those  thus  en 
gaged.  And  if  Congress  has  power  to  regulate 
the  seamen  who  assist  the  pilot  in  the  manage- 
ment of  the  vessel,  a  power'  never  denied,  we 
can  perceive  no  valid  reason  why  the  pilot 
should  be  beyond  the  reach  of  the  same  power. 
It  is  trus  that,  according  to  the  usages  of  mod- 
em commerce  on  the  ocean,  the  pilot  is  on 
board  only  during  a  part  of  the  voyage  between 
ports  of  different  states,  or  between  ports  of 
the  United  States  and  foreign  countries;  but 
if  he  is  on  board  for  such  a  purpose  and  during 
BO   much  of  the    voyage  as  to  be  engaged  in 
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Navi)pition,  the  power  to  regulate  nftvigation 
extends  to  him  while  tbua  engaged,  ok  clcarlj 
as  it  would  if  he  were  to  remain  on  board 
throughout  the  whole  passage,  from  port  to 
port.  For  it  is  a  power  which  extends  to  every 
part  of  the  voyage,  and  may  regulate  those  who 
conduct  or  assist  in  conductiiij'  navigation  in 
one  part  of  a  voyage  as  much  aa  in  another 
part,  or  during  the  whole   voyage. 

Nor  should  it  be  lost  sight  of,  tliat  this  sub- 
ject of  the  regulation  of  pilots  and  pilotage 
has  an  intimate  connection  with,  and  an  im- 
portant relation  to,  the  general  subject  of  com- 
317*]  tnerce  with  'foreign  nations  and  among 
the  several  States,  over  which  it  was  one  main 
object  of  the  Constitution  to  create  a  national 
control.  Conflicts  between  the  laws  of  neigh- 
boriog  states,  and  discriminations  favorable  or 
adverse  to  commerce  with  particular  foreign 
nations,  might  be  created  by  state  law's  rojju- 
lating  pilotage,  deeply  affecting  that  equality 
of  commercial  rights,  and  that  freedom  from 
■tate  interference,  which  those  who  formed  the 
Constitution  were  so  anxious  to  secure,  and 
which  the  experience  of  more  than  half  a  cen- 
tury has  taught  us  to  value  so  higlily.  The 
apprehension  of  tbia  danger  is  not  speculative 
merely.  For,  in  1837,  Congress  actually  inter- 
posed to  relieve  the  commerce  of  the  country 
from  serious  embarrassment,  arising  from  the 
laws  of  different  states,  situate  upon  waters 
which  are  the  boundary  between  them.  This 
was  done  by  an  enr^traent  of  the  2d  of  March, 
18.37.  in  the  following  words: 

"Be  it  enacted.  That  it  shall  and  may  be 
lawful  for  the  master  or  commander  of  any  ves- 
nel  cuiiiiNg  into  or  going  out  of  any  port  situate 
upon  waters  which  are  the  boundary  between 
two  states,  to  employ  any  pilot  duly  licensed  or 
authorized  by  the  laws  of  either  of  the  states 
bounded  on  the  said  waters,  to  pilot  said  vessel 
to  or  from  said  port,  any  law,  U8n.ge.  or  cus- 
tom to  the  contrary  notwithstanding." 

The  Act  of  1789,  1  Stat,  at  Large,  54,  already 
referred  to,  contnins  a  clear  legi.ilative  exposi- 
tion of  the  Constitution  by  the  lirst  Congress, 
to  the  effect  that  the  power  to  regulate  pilots 
was  conferred  on  Congress  by  the  Constitution; 
as  does  also  the  Act  of  March  the  2d,  18:17,  the 
terms  of  which  have  just  been  given.  The 
weight  to  be  allowed  to  this  contenipornneous 
construction,  and  the  practice  of  Congress  un- 
der it,  has,  in  another  connection.  b?en  ad- 
verted to.  And  a  majority  of  the  court  are  of 
opinion  that  a  regulation  of  pilots  is  a  regula- 
tion of  commerce,  within  the  grant  to  Con- 
gress of  the  commercial  power,  contained  in 
the  tliird  clause  of  the  eighth  section  of  the 
first  article  of  the  Constitution. 

Jt  becomes  necessary,  therefore,  to  consider 
whether  this  law  of  Pennsyhania,  being  a  reg- 
ulation of  commerce,  is  valid. 

The  Act  of  Congress  of  the  7th  ot  August, 
1780,  sec.  4,  is  as  follows: 

"That  all  pilots  In  the  bavs,  inlets,  rivers, 
hiirbors,  and  ports  of  the  United  Sttnes,  shall 
continue  to  be  regulated  in  conformity  with  the 
^■\istinglawBof  the  States,  respectively,  wherein 
HiK'h  pilots  may  be,  or  with  such  laws  as  the 
States  may  respectively  hereafter  enact  for  the 
|nir|."sc-.  until  further  legislative  provisi')n  shall 


had  been  In  existence  at  the  d»t«  of  this  Act  of 
Congress,  we  might  hold  it  to  bare  bcea 
'adopted  by  Congress,  and  thus  made  [*S1S 
a  law  of  the  United  States,  and  to  valid.  Be 
cause  this  Act  does,  in  effect,  give  the  force  of 
an  Act  of  Congress,  to  the  then  eiisting  state 
laws  on  this  subject,  so  long  as  they  should  oon- 
tinue  unrepealed   by  the  State  which  enacted 

But  the  ]*w  on  which  these  actions  are 
founded  was  not  enacted  till  1803.  What  effect, 
then,  can  be  attributed  to  so  much  of  the  Act  of 

1789  as  declares  that  pilots  shall  continue  to 
be  regulated  in  conformity  "with  auch  laws 
as  the  States  may  respectively  hereafter  enact 
for  the  purpose,  until  further  legislative  pro- 
vision shall  be  made  by  Congress*" 

It  the  States  were  devested  of  the  power  to 
legislate  on  this  subject  by  the  grant  of  the 
commercial  power  to  Congress,  it  is  plain  thia 
Act  could  not  confer  upon  them  power  tbus  to 
legislate.  It  the  Constitution  excluded  the 
States  from  making  any  law  regulating  com- 
merce, certainly  Congress  cannot  regrant,  or 
in  any  manner  reconvey  to  the  States  that 
power.  And  yet  this  Act  of  17SS  gives  its 
sanction  only  to  laws  enacted  by  the  States. 
This  necessarily  implies  a  constitutional  power 
to  legislate;  for  only  a  rule  crested  by  the  ao*- 
ereign  power  of  a  state  acting  in  its  legislative 
capacity,  can  be  deemed  a  law,  enacted  by  a 
state;  and  if  the  Stnte  has  so  limited  its  (over' 
eign  power  that  it,  no  longer  extends  to  «  par- 
ticular subject,  manifestly  it  cannot,  ia  asj 
proper  sense,  be  said  to  enact  laws  thereoa. 
Entertaining  these  views  we  are  brought  di- 
rectly and  unavoidably  to  the  consideration  of 
the  question,  whether  the  grant  of  the  commer- 
cial power  to  Congress,  did  per  se  deprive  the 
States  of  all  power  to  regulate  pilots.  Thi« 
question  has  never  been  decided  by  this  court. 
nor,  in  our  judgment,  has  any  case  depeniiiog 
upon  all  the  consiaerations  which  must  govern 
this  one,  come  before  this  court.  The  grant  of 
commercial  power  to  Congress  does  not  contain 
any  terms  wliich  expressly  exclude  the  Htatn 
from  exercising  an  authority  over  ita  subject 
matter.  If  they  are  excluded  it  must  be  be- 
cause the  nature  of  the  power,  thus  granted 
to  Congress,  requires  that  a  similar  authority 
should  not  exist  in  the  States.  If  it  were  con 
ceded  on  the  one  side,  that  the  nature  of  thi* 
power,  like  that  to  legislate  for  the  District  nf 
Columbia,  is  absolutely  and  totally  repugnant 
to  the  existence  ol  similar  power  in  the  State?. 
probably  no  one  would  deny  that  the  grant  ol 
t)ie  power  to  Congress,  as  elleetually  and  per- 
fectly excludes  the  States  from  all  future  legis- 
lution  on  the  subject,  as  it  express  words  had 
been  used  to  exclude  them.  And  on  the  other 
hand,  if  it  were  admitted  that  the  existence  of 
this  power  in  Congress,  like  the  power  of  tax- 
ation, is  compatible  with  the  existence  of  a 
similar  power  in  the  States,  then  it  would  l>e  ia 
conformity  with  the  contemporary  exposition 
of  the  Constitution  (Federalist,  No.  32).  aad 
'with  the  judicial  construction,  ^ven  ['ll* 
from  time  to  time  by  this  court,  after  the  moat 
deliberate  consideration,  to  hold  tliat  the  mere 
grant  of  such  a  power  to  Congress,  did  not  im- 
ply a  prohibition  on  the  States  ' 


ejmi 


,    but   i 


\SS1  Cooixi  T.  BoABD  or  WASDEne  or  thb  Poet  or  Phuauelphu  ki    .l.  310 

wliich   maj  be  incompatible  with  the  exercise  on  this  subject,  because  from  tlie  nature  of  the 

of  the  same  power  by  the  States,  and  that  the  power    the    tegialalion    of    Congrras    must    be 

States  may  legislate  in  the  absence  of  coni^es-  eiclusive.     This   would  be   to  afSrm   that  the 

aional  regulations.     Sturgea  v.  Crowinshield,  i  nature  of  the  power  is,  in  any  ciise,  sumetliing 

Wheat.   193]   Moore  v.  Houaton,   5   Wheat.   1;  different   from    the   nature    of   tlie   subject   to 

Wilson  V.  Black  Bird  Creek  Marsh  Co,  2  Peters,  which,   in  such   case,   the   power  extencis,   and 

251.       '  that  the  nature  of   the   power  neceasarilj  de- 

Thc  diversities   of  opinion,  therefore,  which  mauds,   in   all   eases,   exciusive   legislation   by 

have  existed  on  this  aubjcct,  have  arisen  from  Congress,  while  the  nature  of  one  of  the  sub- 

the  different  views  taken  of  the  nature  of  this  jecta  of  that  power,  not  only  does  not  require 

power.     But  when  the  nature  of  a,  power  like  auch  exclusive  legislation,  but  may  be  beat  pro' 

this  is  apoken  of,  when  it  is  said  that  the  na-  vided  for  by  many  different  systems  enacted  by 

ture  of  the  power  requires  that  it  ahould  be  ex-  the   States,    in    conformity    with    the    circum- 

eroiaed  exclusively  by  Congress,  it  must  he  in-  stances  of   the  ports  within   their  limita.     In 

lendcd  to  refer  to  the  subjects  of  that  power,  construing  an  instrument  designed  for  the  for- 

and  to  say  they  are  of  such  a  nature  as  to  re-  mation  of  a  government,  and  in  determining  the 

quire  exclusive  legislation  by  Congress.     Now,  extent  of  one  of  its  important  grants  of  power 

the   power   to   regulate   commerce,   embraces   a  to  legislate,  we  can  make  no  such  distinction 

vast  Held,  containing  not  only  many,  but  ex-  between  the  nature  of  the  power  and  the  nature 

ceedingly  various  subjects,  quite  unlike  in  their  of  the  subject  on  which  that  power  was  iutend- 

nature ;  some  imperatively  demanding  a  single  ed  practically  to  operate,  nor  consider  the  grant 

uniform    rule,   operating  equally  on   the   com-  more  extensive  by  affirming  of  the  power,  what 

merce  of  the  United  States  in  every  port;  and  is  not  true  of  its  subject  now  in  question. 
<mp.  like  the  subject  now  in  question,  as  im-        It  is  the  opinion  of  a  majority  of  the  court 

peratively    demanding    that    diversity,    whicli  that  the  mere  grant  to  Congress  of  the  power 

.11,111.-  can  hieet  the  local  neceasities  of  naviga-  to  regulate  commerce,  did  not  deprive  the  Statea 

tion.  of  power  to  regulate  pilots,  and  that  although 

Either  absolutely  to  affirm,  or  deny,  that  the  Congress  haa  legislated  on  this  subject,  its  leg- 
nature  of  this  power  requires  exclusive  legiala-  islation  manifeata  an  intention,  with  a  single 
tion  by  Congress,  ia  to  lose  sight  of  the  nature  exception,  not  to  regulate  this  aubjeet,  but  to 
of  the  subjects  of  this  power,  and  to  assert  con-  leave  its  regulation  to  the  several  States.  To 
cerning  all  of  them,  what  is  really  applicable  these  precise  questions,  which  are  all  we  are 
but  to  a  part.  Whatever  subjects  of  this  power  called  on  to  decide,  thia  opinion  must  be  under- 
nre  in  their  nature  national,  or  admit  only  of  stood  to  be  conflned-  It  does  not  extend  to  the 
one  uniform  sysiem,  or  plan  of  regulation,  may  question  what  other  subjects,  under  the  com- 
jiistly  be  sniil  to  he  of  auch  a  nature  as  to  re-  mercial  power,  are  within  the  exclusive  con- 
qulre  exclusive  legislation  by  Congreas.  That  trol  of  Congress,  or  may  be  regulated  by  the 
Lliis  cunnut  lie  aillrmed  of  laws  for  the  reg-  States  in  the  absence  of  all  congreas i anal  legis- 
ulation  of  pilota  and  pilotage  ia  plain.  Tbu  lation;  nor  to  the  general  question  how  far  any 
Act  of  1789  contains  a  clea'  and  authori-  regulation  of  a  subject  by  Congress  niny  be 
tative  declaration  by  the  first  Congress,  that  deemed  to  operate  as  an  exclusion  of  all  legis- 
tlie  nature  of  this  subject  is  such,  that  until  lation  by  the  States  upon  the  same  aubjcct.  VV« 
I 'nnpres^  should  find  it  necessary  to  exert  its  decide  the  precise  questions  before  us,  u[ion 
power,  it  should  be  left  to  tho  legislation  of  the  what  we  deem  sound  principles,  applicable  to 
.stall's;  that  it  is  local  and  not  national;  that  it  this  particular  subject  in  the  state  in  which 
is  likely  to  be  the  best  provided  for,  not  by  one  the  legislation  of  Congress  has  left  it.  We  go 
system,  or  plan  of  regulations,  but  by  as  many  no  farther. 

as  the  legislative  discretion  of  the  several  States        *We  have  not  adverted  to  the  prncti-  [*S21 

•iliould  deem  applicable  to  the  local   peculiari-  cal  consequences  of  holding  that  the  States  pos- 

ties  of  the  ports  within  their  limits.  sesa   no   power  to   legislate   for  the   regulation 

Viewed  in  this  lifiht,  so  much  of  this  Act  of  of   pilots,   though    in    our   apprehension    these 

1789    as    declares    that    pilots    shall    cunlinue  would  be  of  the  most  serious  importance.    For 

lo  Ik   regulated  "by   such   laws  as  the   States  more   than   sixty  years   this   subject   has  been 

inny  reapectively  hereaftfr  enact  for  that  pur-  acted  on  by  the  States,  and  the  systems  of  some 

pose,"  instead  of  being  held  to  be  inoperative,  of  them  created  and  of  others  essentially  modi- 

;ia  an  attempt  to  confer  on  tbe  States  a  power  to  fled  during  that  period.    To  hold  that  pilol^nge 

bHslnte.   of    which   the   Constitution    had   de-  fees  and  penalties  demanded  and  received  dur- 

330']  prived  'them,  is  allowed  an  appropriate  ing  that  time,  have  been  illegally  exacted,  un- 

and  important  signification.     It  manifests  the  der  color  of  void  laws,  would  work  an  amount 

understanding  of  Congress,  at  the  outset  of  the  of  mischief  which  a  clear  conviction  of  coiisti- 

government,  that  the  nature  of  this  subject  Is  tutional  duty,  if  entertained,  must  force  us  to 

not  such  as  to  require  its  exclusive  legislation,  occasion,  but  which  could  be  viewed  by  no  just 

The  practice  of  the  States,  and  of  the  national  nji^j   without    deep   regret.      Nor    would    the 

government,  haa  been  in  conformity  with  thi*  mig^hief  be  limited  to  the  past.     If  CongresB 

.lectaration.   from    the   origin    of   the   national  ^^^^^  ^^^  ^^  ^  ^^^.  adopting  the  existing 

government  to  th>a  time;  and  the  nature  of  the  ^^j^  ^  j,  ^^^^^^^  ^.,^^^^i  authority,  and  iS 

subject,  when  examined   'y"=''. ""  »« jf?;*  °°  violation  of  the  Constitution,  it  would  seem  to 
doubt  of  the  superior  fitness  and  propriety,  not  .  _       ..  .:„  »i.i„  „^i„  „«  i,„i. 

lo  «iy  the  absolute  necessity,  of  different  sys-  ""  }°  ^^  »  '"'^  ""<*  questionable  mode  of  legis- 

tems  o(   regulation,   drawn  from   local   knowl-  lation,  .    ,.     « 

edge   and   experience,   and   eontormed   to   local         "  the  grant  of  commercial  power  in  the  Cnn- 

wMts.     How,   then,  can   we  say,  that  by   the  stitution  has  deprived  the  States  of  all  power  to 

mere  grant  of  power  to  regulate  commerce,  tbe  legislate  tor  the  regulation  of  pilots,  if   their 

States  are  deprived  of  all  the  power  to  legislate  laws  on  thia  subject  are  me™  MBia^aXKoiM.  m.v™. 
IS  L.  ed.  ^'*'** 
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tbe  excluBire  power  of  the  gener&l  gorenmtent, 
and  utterly  void,  it  ma;  be  doubted  whether 
Congress  could,  with  propriety,  recognize  them 
as  laws,  and  adopt  them  as  iti  own  acta;  and 
how  are  the  X^gigtatureH  of  the  States  to  pro- 
ceed in  future,  to  watch  over  and  amend  tneae 
lawe,  as  the  progreseiTe  want*  of  a  growing 
commerce  will  require,  when  the  members  of 
those  Legislatures  are  made  aware  that  thej 
cannot  legislate  on  this  subject  without  violat- 
ing the  oaths  they  have  taken  to  support  the 
Constitution  of  the  United  States  T 

We  are  of  opinion  that  this  state  law  was  en- 
acted by  virtue  of  a  power,  residing  in  the  State 
to  legislate;  that  it  is  not  in  conflict  with  any 
law  of  CongresB;  that  it  does  not  interfere  with 
any  system  which  Congress  has  established  by 
making  regulations,  or.  by  intentionally  leaving 
individuals  to  their  own  unrestricted  action; 
that  this  law  is  therefore  valid,  and  the  judg- 
ment of  the  Supreme  Court  of  Pennaylvaiiia  in 
each  case  must  be  affirmed. 

Messrs.  Justices  McLean  and  Wayne  dis- 
sented. Mr.  Justice  Daniel,  although  he  cou- 
curred  in  the  judgment  of  the  couA,  yet  dis- 
sented from  its  reasoning. 

Mr.  Justice  McLean; 

It  is  with  regret  that  I  (eel  myself  obliged  to 
dissent  from  the  opinion  of  a  majority  of  my 
brethren  in  this  case. 

As  expressing  my  views  on  the  question  In- 
volved, 1  will  copy  a  few  sentences  from  the 
opinion  of  Chief  Justice  Marshall  in  the  opin- 
ion in  Gibbons  v.  Ogden.  "It  has  been  said," 
822*]  says  that  'illuatrious  judge,  "that  the 
Act  of  August  7th,  1T8D,  acknowledges  a  con- 
current power  in  the  States  to  regulate  the  con- 
duct of  pilots,  and  hence  is  inFprred  an  admis- 
sion of  their  concurrent  right  with  Congress  to 
regulate  commerce  with  foreign  rations  and 
amongst  the  States.  But  this  inference  is 
not,  we   think,  justified  by  the  fact. 

"Although  Congress,"  he  continues,  "can- 
not enable  a  state  to  legislate,  Congress  may 
adopt  the  provisions  of  a  state  on  any  subject. 
When  the  government  of  the  Union  was  brought 
into  existence,  it  found  a  system  for  the  regu- 
lation of  its  pilots  in  full  force  in  every  State. 
The  Act  which  has  been  mentioned  adopts  this 
system,  and  gives  it  the  same  validity  as  if  its 
provisions  had  been  specially  made  by  Congress. 
But  the  Act,  it  may  be  said,  is  prospective  also, 
and  the  adoption  of  laws  to  be  in  future  pre- 
supposes the  right  in  the  maker  to  legislate  on 
the  subject." 

"The  Act  unquestionably  manifests  an  in- 
tention to  leave,  this  subject  entirely  to  the 
States,  until  Congress  shoulil  tliiuk  projier  to 
interpose ;  but  the  very  enactment  of  such  a  laiv 
intliciites  an  opinion  that  it  was  necessary ;  that 
tlie  existing  syattm  would  not  be  appliealjle  to 
the  new  state  of  things,  unless  expressly  applied 
to  it  by  Congress.  But  this  section  is  conliiied 
to  pilots  within  the  bays,  inlets,  rivers,  harbors, 
and  porta  of  the  United  States,  which  are,  of 
course,  in  whole  or  in  part,  also  within  the 
limits  of  some  particular  state.  The  acknowl- 
edged power  of  a  slate  to  regiilate  its  police,  its 
domestic  trade,  and  to  govern  its  own  citizens, 
may  rnabic  it  to  legislate  on  this  suliject,  to  a 
considerable  e\tonti  and  the  adoption  of  its 
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system  by  CongreBs,  and  the  application  of  It 
to  the  whole  subject  of  commerce,  does  not 
seem  to  the  court  to  imply  a  right  in  the  States 
BO  to  apply  it  of  their  own  authority.  But  the 
adoption  of  the  slate  system  being  temporary', 
being  only  'until  further  legislative  provision 
shall  be  made  by  Congress,'  shows  conclusivet) . 
an  opinion  that  Congress  could  control  tbe 
whole  subject,  and  might  adopt  the  system  of 
the  States  or  provide  one  of  its  own." 

Why   did    Congress   pass   the   Act   of    1789. 


enacted  by  the  States  before  the  adoption  of  thr 
Constitution.  But  were  they  laws  under  tlif 
Constitution!  It  they  had  been  so  considerMt 
by  Congress,  they  would  not  have  been  adopUd 
by  a  special  Act.  There  is  believed  to  be  no 
instance  in  the  legislation  of  CongresB,  where 
a  state  law  has  been  adopted,  wbidi,  before  it* 
adoption,  applied  to  federal  powers.  To  sap 
pose  such  a  case,  would  be  an  imputation  of 
ignorance  as  to  federal  poweia,  least  of  all 
cTiargeable  against  the  men  who  formed  the 
Constitution  and  who  best  onderstood  it. 

Congress  adopted  the  pilot  laws  of  the  States, 
because  it  was  'well  understood,  they  [*39( 
could  have  had  no  force,  as  r^ulations  of  fot- 
eign  commerce  or  of  conunerce  amcmg  tht 
States,  if  not  so  adopted.  By  their  adoptioD 
they  were  made  Acts  of  Congress,  and  ever  sinw 
th^  have  been  so  considered  and  enforced. 

Each  State  regulates  the  commerce  within  iU 
limits;  which  is  not  within  the  range  of  fed- 
eral powers.  So  far,  and  no  farther  eonld 
elTect  have  been  given  to  the  pilot  laws  of  the 
States,  under  the  Constitution.  But  those  law* 
were  only  adopted  "until  further  l^islatin 
provisions  shall  be  made  by  Congress." 

This  shows  that  Congress  claimed  the  whok 
commercial  power  on  this  subject,  by  adoptin| 
the  pilot  laws  of  the  States,  makinf;  them  Act* 
of  Congress;  and  also  by  declaring  that  tb* 
adoption  was  only  until  some  further  legisJatiir 
provision  could  be  made  by  Congress. 

Can  Congress  annul  the  Acts  of  a  statr 
passed  within  its  admitted  sovereigntyT  Ko 
one,  I  suppose,  could  sustain  such  a  propoaitioo. 
State  s;)Vereignty  can  neither  be  enlarged  nor 
[liniinislied  by  an  Act  of  Congress.  It  is  not 
known  that  Congress  has  ever  claimed  such  a 
power. 

If  the  States  bad  not  the  power  to  enact  pitoi 
laws,  OS  connected  with  foreign  commercp.  in 
1789,  when  did  tliey  get  it  t  It  is  an  exercise  of 
sovereign  poiver  to  legislate.  In  this  respect 
the  Constitution  is  the  same  now  as  in  ITS!', 
and  also  the  power  of  a  state  is  the  aame. 
\\'henee,  then,  this  enlargement  of  state  poww' 
Is  it  derived  from  the  Act  of  1789,  that  piloU 
shall  continue  to  be  regulated  "in  confonniti 
with  such  laws  as  the  States  may  respcrtitely 
hereafter  enact!"  In  the  opinion  of  the  Chirt 
Justice,  above  cited,  it  is  said  Congress  ma; 
adopt  the  laws  of  a  state,  but  it  cannot  enablr 
a  state  to  legislate.  In  other  worda,  it  caBBOI 
transfer  to  a  state  legislative  power*.  And  tW 
court  also  say  that  the  States  cannot  Apply  the 
pilot  laws  of  their  own  authority,  We  have 
here,  then,  the  deliberate  action  of  Congrts*. 
showing  that  th^  States  have  no  inherent  power 
to  pass  (br<;i'  laws,  which  is  affirmed  by  the 
opinion  of  this  court. 

—  ■  U. 
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Ought  not  this  to  be  considered  a«  settling 
this  questioni  What  more  ot  authority  can  be 
brought  to  bear  upon  it?  But  it  is  said  that 
Congress  is  incompetent  to  legislate  on  tbil 
subject.  Is  this  sol  Did  not  Congress,  in  1780, 
legislate  on  the  subject  by  adopting  the  State 
laws,  and  may  it  not  do  so  again*  Was  not 
that  a  wise  and  politic  act  of  legislationT  This 
is  admitted.  But  il  is  said  that  Congress  can- 
not legislate  on  this  matter  in  detail.  The  Act 
of  1789  shows  that  it  is  unnecessary  for  Con- 
gress so  to  legislate.  A  single  section  covers 
the  whol>»  Ipsialntion  of  the  S^tes,  in  regard  to 
pilots.  Where,  then,  is  the  necessity  of  recog- 
nizing this  power  to  exist  in  the  States?  There 
is  no  such  necessity;  and  if  there  were,  it  would 
S24*]  not  make  the  "act  of  the  State  conati- 
tiitinnal ;  for  it  is  admitted  that  the  power  is 
in  Congress. 

That  a  State  may  regulate  foreign  commerce, 
or  commerce  among  the  States,  is  a  doctrine 
which  has  been  advanced  by  individual  judges 
of  this  court;  but  never  before,  I  believe,  has 
such  a  power  been  sanctioned  by  the  decisiOD 
of  this  court.  In  this  case,  the  power  to  ref- 
late pilots  is  admitted  to  belong  to  the  com- 
mercial power  of  Congress;  and  yet  it  is  held, 
that  a  state,  by  virtue  of  its  inherent  power, 
may  regulate  the  subject,  until  such  regulation 
shall  be  annulled  by  Congress.  This  is  the 
principle  established  by  this  decision.  Its  lan- 
guage is  guarded,  in  order  to  apply  the  deci- 
sion only  to  the  case  before  the  court.  But 
such  restrietEons  can  never  operate,  so  as  to 
render  the  principle  inapplicable  to  other  cases. 
And  it  is  in  this  light  that  the  decision  is  chief- 
ly to  be  regretted.  The  power  is  recogni2ed  in 
the  State,  because  the  subject  is  more  appro- 
priate for  state  than  federal  ai.tion;  and  conse- 
quently, it  must  be  presumed  the  Constitution 
cannot  have  intended  to  inhibit  state  action. 
This  is  not  a  rule  by  which  the  Constitution  is 
to  be  construed.  It  can  receive  but  little  sup- 
port from  tbe  discussions  which  took  ]ilacp  on 
the  adoption  of  the  Constitution,  am!  none  at 
all  from  the  earlier  decisions  of  this  court. 

It  will  be  found  that  the  principle  in  tliia 
case,  if  carried  out,  will  deeply  affect  the  com- 
mercial prosperity  of  the  country.  If  a  state 
has  power  to  regulate  foreign  commerce,  such 
regulation  must  be  held  valid,  until  Congress 
shall  repeal  or  annul  it.  But  the  present  case 
goes  farther  than  this.  Congress  regulated 
pilots  by  the  Act  of  1789,  which  made  the  Acts 
of  the  State,  on  that  subject,  the  Acts  of  Con- 
gress. In  1803,  Peunaylvania  passed  the  law  in 
question,  which  materially  roodifieii  the  Act 
adopted  by  Confess  and  this  Act  of  1803  is 
held  to  be  constitutional.  This,  then,  asserts 
the  right  of  a  state,  not  only  to  regulate  for- 
eign commerce,  but  to  modify,  and,  consequent- 
ly, to  repeal  a  prior  regulation  of  Congress. 
Is  there  a  mistake  in  this  statcmentt  There 
is  none,  if  an  adopted  Act  of  a  state  is  there- 
by made  an  Act  of  Congress,  and  if  the  regula- 
.  tion  of  pilots,  in  regard  to  foreign  commerce,  be 
»  regulation  of  commerce.  The  latter  position 
is  admitted  in  tbe  opinion  of  the  court,  and  no 
one  will  controvert  the  former.  I  speak  of  the 
principle  of  the  opinion,  and  not  of  the  reatrict- 
•d  application  given  to  it  by  the  learned  judge 
who  delivered  it. 
It  li.  ed. 


The  noted  Black  Bird  Creek  case  shows  what 
little  influence  the  facta  and  circumstances  of  a 
restraining  tbe  principle  it  is- 


ana,  or  any  other  state  which  has  ports  on 
the  Mississippi,  or  the  Ohio,  or  "on  any  ['325 
ot  our  other  rivers,  tie  corrected,  without  the 
action  of  Congress?  And  when  Congress  shall 
act,  the  state  has  only  to  change  its  ground,  in 
order  to  enact  and  enforce  its  regulations, 
Louisiana  now  imposes  a  duty  upon  vessels  for 
mooring  in  the  river  opposite  the  city  of  New 
Orleans,  which  is  called  a  levee  tax,  and  which, 
on  some  boats  performing  weekly  trips  to  that 
city,  amounts  to  from  $3,000  to  $4,000  annually. 
What  is  there  to  prevent  the  thirteen  or  four- 
teen States  bordering  upon  the  two  rivers  Unit 
named,  from  regulating  navigation  on  those 
rivers,  although  Congress  may  have  regulateil 
the  same  at  some  prior  period!  I  speak  not  of 
the  effect  of  this  doctrine  theoretically  in  this 
matter,  but  practically.  And  if  tlie  doctrine 
be  true,  how  can  this  court  say  that  sucii  regu- 
lations of  commerce  are  invalidi  If  this  doc- 
trine be  sound,  the  passenger  cases  were  erro- 
neously decided.  In  those  cases  there  was  no 
direct  conflict  between  the  Acts  of  the  States 
taxing  passengers  and  the  Acts  of  Congress. 

From  this  race  of  legislation  between  Con- 
gress and  the  States,  and  between  the  Stales,  if 
this  principle  be  maintained,  will  arise  a  con  diet 
similar  to  that  which  existed  before  the  adop- 
tion of  the  Constitution.  The  States  favorably 
situated,  as  Louinianu,  may  levy  a  contribution 
upon  the  commerce  of  other  states,  which  shall 
be  Bufticient  to  meet  tbe  expenditures  of  the 
States. 

The  application  of  the  money  exacted  under 
this  Act  of  Pennsylvania,  it  is  said,  shows  that 
it  is  not  raised  for  revenue.  The  application 
of  the  money  cannot  be  relied  on  as  showing 
an  Act  of  a  state  to  be  constitutional.  If  the 
state  has  power  to  pass  the  Act  it  may  apply 
the  money  raised  in  its  dixcretion. 

I  think  the  charge  of  half  pilotage  is  correct 
under  the  circumstances,  and  I  only  object  to 
the  power  of  the  State  to  pass  the  law.  Con- 
gress, to  whom  the  subject  peculiarly  belongs, 
should  have  been  applied  to,  and  no  doubt  it 
would  bave  adopted  the  Act  of  the  State. 

Mr.  Justice  Daniel: 

I  agree  with  the  majority  In  their  decision,. 
that  the  judgments  of  the  Supreme  Court  of 
Pennsylvania  in  these  cases  should  be  affirmed, 
though  I  cannot  go  with  them  in  the  pruceszi 
or  argument  by  which  their  conclusion  has 
been  reached.  The  poivcr  and  the  practice  of 
enacting  pilot  taws,  which  has  been  exer- 
cised by  the  States  from  the  very  origin  of 
their  existence,  although  it  is  one  in  some  de- 
gree connected  with  commercial  Intercourse, 
does  not  come  esst'iitially  and  regularly  within 
that  power  of  commercial  regulation  vested  by 
the  Constitution  in  Congress,  and  which  by  the 
Constitution  must,  when  exercised  by  Congress, 
be  enforced  with  perfect  equality,  and  without 
any  kind  of  discrimination,  'local  or  ['32S 
rwise,  in  its  application.  Tlie  power  dele- 
gated to  Congress  by  the  Constitution  relates 
properly  to  the  terms  on  which  commercial  eu- 
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gagemenU  ma;  be  prosecuted ;  the  character  of 

the  articles  wliich  they  may  embrace;  the  per- 
misaion  or  terms  according  to  which  they  may 
be  introduced;  and  do  not  necessarily  nor  even 
naturally  ext«iid  to  the  means  of  precaution 
and  safety  adopted  within  tlie  waters  or  limits 
of  the  States  by  the  authority  of  the  latter  for 
the  preservation  of  vessels  and  cargoes,  and  the 
lives  of  navigators  or  passengers.  These  last 
subjects  are  essentially  local — they  must  depend 
upon  local  necessities  which  call  them  into 
existence,  must  differ  according  to  the  degrees 
of  that  necessity.  It  is  admitted,  on  all  hands, 
that  tliey  cannot  be  uniform  or  even  general, 
but  must  vary  so  as  to  meet  the  purposes  to  be 
accomplished.  They  have  no  connection  with 
contract,  or  traffic,  or  with  the  permission  to 
trade  in  any  subject,  or  upon  any  conditions. 
They  belong  to  the  same  conservative  power 
which  undertakea  to  guide  the  track  of  the  ves* 
sel  over  the  rocks  or  shallows  of  a  coast,  or 
river;  which  directs  her  mooring  or  her  posi- 
tion in  port,  for  the  safety  of  life  and  property, 
whether  in  reference  to  herseli  or  to  other  ves- 
spU,  their  cargoes  and  crews,  which  for  security 
iiffainst  pestilence,  subjects  vessels  to  quaran- 
tine, and  may  order  the  total  destruction  of  the 
cargoes  they  contain.  This  is  a  jxjwer  which  is 
deemed  indispensable  to  the  safety  and  existence 
of  every  community.  It  may  well  be  made  a 
question,  therefore,  whether  it  could,  under  any 
circumstances,  be  surrendered;  but  certainly  it 
is  one  which  cannot  be  supposed  to  have  been 
given  by  roepe  implication,  and  as  incidental  to 
another,  to  the  exercise  of  which  it  is  not  in- 
ilispensable.  It  is  not  just  nor  philosophical  to 
.iri'up  from  the  possibility  of  abuse  against  the 
rightful  existence  of  this  power  in  the  States; 
-lutii  an  argument  would,  if  permitted,  go  to 
t)ie  overthrow  of  all  power  in  either  the  States 
or  in  the  federal  government,  since  there  is  no 
power  which  may  not  be  abused.  The  true 
'(ueetion  here  is.  whether  the  [lower  to  enact 
pilot  laws  is  appropriate  and  necessary,  or 
NilliiT  must  appropriate  and  necessary  to  the 
State  or  the  federal  governments.  It  being  con' 
ceiled  tiiat  this  power  has  been  exercised  by 
the  states  from  their  very  da^yn  of  existence; 
that  it  can  be  practically  and  beneficially  ap- 
plied by  the  local  authorities  only;  it  being 
cor.ceded,  as  it  must  be,  that  the  power  to  pass 
pilot  laws,  as  such,  has  not  been  in  any  express 
terms  delegated  to  Congress,  and  does  not  nec- 
essarily conflict  with  the  right  to  establish  com- 
mercial regulations,  I  am  forced  to  conclude 
that  this  is  an  original  and  inherent  power  in 
the  States,  and  not  one  to  be  merely  tolerated, 
or  held  subject  to  tlie  sanction  of  the  federal 
government. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
PentisySvania,  for  the  Eastern  District,  and  was 
argued  by  counsel ;  on  consideration  whereof,  it 
is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  aaid  Supreme  Court  in 
this  cause  be,  and  the  name  is  hereby  adirmed, 
with  costs. 
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If  a  vrlt  of  error  does  not  set  oat  Clic  names  at 
all  the  parties  to  the  Judgment  ol  the  Circuit 
Court,  the  ease  will  b«  dismissed. 

THIS  was  a  writ  of  error  from  the  Southern 
District  of  Alabama. 
Mr.  Pryor,  counsel  for  the  defenduita  in 
error,  moved  the  court  to  dismiss  the  case,  on 
the  ground  that  the  writ  of  error  does  not  con- 
tain the  names  of  the  parties  to  the  judgment 
set  out  in  the  record. 

Whereupon,  the  oonit  passed  the  following 

Order. 
Thts  cause  came  on  to  be  heard  on  the  trm- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  it  appearing  to  the  court  hera 
that  this  writ  of  error  is  vicious  and  defeetiK, 
inasmuch  as  it  does  not  set  out  the  names  of  all 
the  parties  to  the  judgment  of  the  Circuit 
Court,  it  is  thereupon,  on  the  motion  of  ib. 
Fiyoi,  of  counsel  for  the  defendants  in  error, 
now  here  ordered  and  adjudged  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby  di*- 
missed,  with  costs. 
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of  the   United   States   for  the   District   of  434;   Hughes   v.   Edwards,   9  Wheat.  489;   El- 

.    *^^*-                          ,      ,  mendort  V.Taylor,  10  Id.  162;  Prevostv.Gratz, 

Ihe  facts  are  set  forth  m  the  opmion  of  the  e  Id.  481 ;   Michoud  et  al.  v.  Giroud  et  al,  4 

■^ourt,  to  which  the  reader  is  referred.  How.   561 ;   Dexter  et  al.  v.   Arnold,   1   Sumn. 

It  was  argued  by  Messrs.  Hale  and  Coze  for  no;  Gordon  et  al.  v.  Hobart  et  al.  2  Id.  401; 

the  appellanU,  and  Mr.  Hani«  for  the  appel-  Gould  t.  Gould  et  al.   3  Story,  636;   Piatt  v. 

'*^         ,              J     .                      ,.                       .  Vattier,  I  McLean,  160,  162;   Rhode  IsUnd  v. 

The  prints  made  by  the  appellants'  coimsel  Massachusetts,  16  Pet.  233. 

*ere  the  following:  4,  xhe  terms  of  the  obligation  and  mortgage 

IV.  The  matters  of  defense  set  up  by  Mrs,  of  1341   show  tliat  a  new  causo  0'  --t:"-   '- 

Stafford  are  not  sufficient  to  prevent  this  court  cnied  on  the  failure  to  pay  each  b^.,„=== 

from  pronouncing  a  decree  against  her.     The    atallment  as  it  became  due;  and  such  a 

first  of  her  defenses  consists  of  the  bar  of  the  „(  action  did  therefore  accrue  within  four  years 
statute  of  limitations  of  Texas,  passed  Feb.  5,  before  filing  the  bill.  1  Pothier,  Obi.  Evans. 
IB41,  which  provides  'that  all  actions  of  debt  404;  Baltimore  Turnp.  Co.  t.  Barnes,  6  Harr. 
grounded  upon  any  contract  in  writing  shall  be  *  j.  57 ;  Angell  on  Lim.  105.  And  the  run- 
commenced  and  sued  within  four  years  next  ning  of  the  time  was  sufflciently  interrupted 
after  the  cause  of  such  action  accrued  and  not  by  the  proceedings  upon  the  twelve  months" 
after,"  and  "that  if  any  person  against  whom  bond  of  William  M.  Stafford  against  the  wort- 
there  IS  or  shall  be  cause  of  action,  is  or  shall  gaged  slaves,  in  February  and  March,  1845. 
be  without  the  limits  of  this  Republic  at  the  Print.  R.  350,  354,  440,  441,  444. 
time  of  the  accruing  of  such  action,  or  at  any  5.  The  complainants  have  used  all  the  dili- 
time  during  which  the  same  might  hare  been  gence  in  their  power,  under  the  circumstances 
maintained,  then  the  person  entitled  to  such  »c-  of  the  case,  to  enforce  their  demand,  and  are 
tion    shall    be   at   liberty   to   bring    the   same  not  culpable  for  laches. 

against  such  person  or  persona  after  his  or  their  y.  The   defense  of  coverture  is  also  inaufft- 

retum   to  the  Republic,  and  the  time  of  such  gjent^  because  by  the  laws  of  Louisiana,  Mrs. 

nersonal  absence  shall  not  be  accounted,  or  ta-  Stafford  was  authorized  to  become  surety  lor 

Ken  as  a  part  of  the  time  limited  by  this  Act."  her  husband's   debts  by  renouncing  her   privi- 

Hartley's  Dig.  sees.  2377,  23B5.  lege,,  and  by  the  charter  of  the  bank,  she  was 

1.  This  plea  is  not  applicable  to  an  equitable  specially  empowered  to  do  'so;  and  {'tSO 
demand  of  this  nature.  The  debt  may  be  barred,  there  is  no  satisfactory  proof  of  her  separata 
and  yet  the  right  to  foreclose  subsist.    Bank  of  interest  in  the  property. 

MetropoliBV.  Guttschliek,  14Pet.  20,  32;  Thay-  Beauregard's   Ex'rs  v.  Piemas  and   Wife,   1 

er  V.  Mann,  IB  Pick.  536;  Baldwin  v.  Norton,  Mart.  294;   Brognier  v.  Forstall,  3  Mart.  577; 

2  Conn.  R.  163;  Gark  v.  Bull's  Ei'r,  2  Root.  Chappellon  and  Wife  v.  St.  Maxent's  Heirs,  5 
320:  1  Powell  on  Mort.  302  a,  398  b;  Angell  jjart,  167;  Perry  t.  Grebeau,  7  Mart  486; 
on  Lim.  404,  note  1 ;  Elmendorf  v.  Taylor,  10  ganks  v.  Trudeua,  2  N.  S.  39 ;  Trenie  v.  Lan- 
Wheat.  162;  case  of  Cholmondeley  v.  Clinton,  mi'g  Syndic,  4  N,  S.  230;  Drew  t.  His  Credit- 
explained  by  Stewarts  v.  Nichols,  1  Tamtyn,  q^^  4  jj.  S.  869;  Civ,  Co.  La.  sec.  2412;  Gaa- 
207,  quct   V.   Dimitry,   B   La.   R.   688;    Act   of   La. 

2.  The  fact  that  the  bill  was  filed  within  four  March  27,  1835;  Bank  of  La.  v.  Farrar  and 
829*]  years  after  the  'removal  of  the  defend-  wife,  1  Ann.  R,  49;  Mechanics'  and  Traders' 
ants  to  Texas  is  sufllcient  of  itself  to  remove  Bank  ».  Rowley,  Ann,  R.  1847,  373;  Farrar 
the  bar;  and  the  language  of  the  22d  section  of  „.  n,  0.  Gas  Light  Co.  Ann.  R.  1847,  874; 
the  Act  has  always  hitherto  been  construed  to  Bein  v.  Heath,  8  How.  223;  Print.  R.  309, 
apply  to  strangers.  Southerst  v.  Graeme,  3  323,  324;  Civ.  Co.  La.  sec.  2403;  Bertie  v. 
Wills,  145;  5  Bac.  Abr.  238;  Dwight  v.  Chirk,  Walker,  Sheriff,  1  Rob.  431;  Civ.  Co.  La.  sec. 
7  Mass.  618;  Bulger  v.  Roche,  11  Pick.  39,  40;  2355;  Babin  v.  Brosset,  11  La.  R.  59;  Laa6  v. 
Little  T.  Blunt,  18  Id,  363;  Ruggles  v,  Keeler,  Dimitry,  7  La.  R.  479. 

3  Johns.  257;  Cboraqua  v.  Mason,  1  Gall.  344,  vi.  The  defense  resting  on  the  ground  that 
348;  Estis  v.  Rawlins,  5  How.  Miss.  258;  Hy-  the  order  of  seizure  and  sale  on  the  mortgage 
singer  v,  Baltjell,  3  Gill  £  Johns.  158 ;  Sia-  gf  1841  „hs  a  merger  of  the  debt,  is  simply  ab- 
sons  V.  Bieknell,  B  N.  H.  667;  Dunning  v.  surd;  the  mortgage  itself  being  the  judgment, 
Chamberlin,  6  Vem.  127 ;  Case  v,  Cushman,  1  and  the  order  the  mere  mode  of  executing  it. 
Penn.  State  R.  241;  King  v.  Lane,  7  Miss.  R,  Code  Pr.  La.  sec.  732,  733,  734. 

241.  VIL  The   defense   set   up   in  argument  that 

3.  The  opposite  construction  given  to  the  the  mortgage  lien  was  discharged  by  the  sale 
1st  and  22d  sections  of  the  Act  by  the  Supreme  in  1843  to  William  M.  Stafford,  cannot  be  sus- 
Court  of  Texas  will  not  be  followed  by  this  tained;  because,  1st,  the  facts  are  not  pleaded 
court,  because  it  would  give  the  Act  an  extra-  as  constituting  such  defense  nor  for  that  ob- 
tarritorial  effect,  is  contrary  to  reason,  and  ject.  2  Dan,  Ch.  Pr.  816;  Cline  v.  Beaumont, 
cannot  apply  to  cases  within  the  chancery  ju-  13  Jur,  326. 

risdiction  of  the  United  States.  And  this  court  2d.  Because  the  sale  is  not  proved,  the  slier- 
has  never  held  a  less  period  than  twenty  years  iff'e  return  being  fatally  defective  in  not  show- 
as  anfSeient  to  bai  tbe  enfM«ement  of  a  trust  ing  a  complianoe  with  tfaa  Code  of  Practice  of 
IS  Ih  ed.  64              •                                          10«» 


3M  Sdfbeub  Coubt  or 

IiOuisiaim,  in  the  particulars  mentioned  in  the 
iibjectiona  filed  bj  the  counsel  for  the  com- 
plainanta,  and  no  act  of  sb1«  having  been  pro- 
duced. Patterson  v.  Gaines  and  Wife,  6  Bow. 
fiOl;  Code  Pr.  L«.  aeca.  864,  066,  686,  067,  671, 
681,  e82j  Lawrence,  Syndic,  v.  Bowman,  6  Rob. 
21;  Duke  T.  Routh,  Ann.  R.  1847,  3B5,  386; 
Wright  V.  Higginbottom,  10  Rob.  30;  Code  Pr. 
I.a.  sees.  601-698;  Dufour  t.  Camfrane,  11 
Mart.  R.  67S,  708,  709, 

3.  Because  a  sheriff's  sale  for  credit,  on  a 
twelve  months'   bond  for  the  payment   of   the 

frice,  cannot,  by  the  laws  of  liouisiana,  or  the 
onstitution  of  the  United  States,  extinguish 
the  debt  or  release  the  mortgage  lien.  Civil 
Co.  La.  Bees.  2188,  2188;  Pothier  on  Obi.  Nos. 
550,  564;  MQlenbruch,  Doot.  Pnnd.  sec.  475; 
.lust.  II.  20,  3;  Partidaa,  V.  14.  15;  Bouillo, 
Syndic,  v.  Merle  et  al.  0  La.  R.  216,  224; 
Pointz  et  al.  v.  Duplantier,  2  Mart.  178,  331 ; 
Williams  y.  Brent,  7  N.  S.  205;  Reboul's  Heira 
V.  Behreo  et  al.  0  La.  R.  90;  Turner  v.  Parker 
et  al.  10  Rob.  164;  Dunlap  v.  Sims,  2  Ann.  R. 
1847,  239;  Const.  U.  S.  art.  1,  sec.  10.  And  the 
language  of  the  case  of  Offut  v.  Hendsley  et  al. 
6  La.  Rep.  1,  is  readily  eitplained,  and  only 
SSI*]  applies  when  the  twelve  months'  'bond 
is  paid.  Troptong,  Comra.  de  Privil^es,  No. 
996  et  aeq.  compared  with  Nos.  720,  721;  Civ. 
Co.  La.  see.  3374;  Code  Nap.  2180;  Dig.  XX. 
6,  fr.  8,  sees.  1,  2,  Ulpian;  Mackeldey,  Mod. 
Civ.  Law,  Vol.  I.  399. 

VIII.  The  objection  to  the  want  of  M'Wa- 
ter«,  William  M,  Stafford,  and  Thomas,  as  par- 
ties, is  also  unavailing,  as  their  interest  is  not 
sufficiently  proved,  and  they  reside  out  of  the 
jurisdiction  of  the  court,  and  have  not,  al- 
though apprised  of  the  pending  of  the  suit,  madf 
themselves  parties  voluntarily.  The  Act  ol 
Congress  of  Feb.  28,  1839,  was  intended  to 
provide  for  al]  such  cases,  and  introduces  a 
more  indulgent  rule.  Answer  of  Jlrs.  Stafford, 
Print.  R.  122,  123;  1  Storj-,  Ki].  P(.  sec.  79, 
135;  Mallow  v.  Hinde,  12  Wheat.  193,  Deposi. 
tions  of  Thnmas  and  M'Watera,  Print.  R.  378, 
383;  Act  of  Congress,  Feb.  28,  1839,  ch,  36, 
sec.  1,  16  Stat,  at  Large,  321;  Rules  in  Chan- 
cery, xlvii.;  McCoy  V.  Rhodes,  11  How.  41. 

As  to  M'Watcrs,  the  conveyance  in  trust  to 
him  was  not  proved,  and  the  trust  property  and 
beneficiary  are  both  within  the  jurisdiction  of 
tlie  court;  no  decree  is  sought  asainst  him  per- 

As  to  William  Ht.  Stafford,  he  has  parted 
with  all  the  interest  he  ever  had,  and  in  fact 
he  possessed  none,  never  having  paid  the  price 
bid  for  the  slaves  at  the  sherilT's  sale. 

As  to  Isaac  Thomas,  he  sets  up  no  interest, 
and  is  shown  to  have  devested  himself  of  all 
title.  The  Canal  Bank  appears  to  be  the  only 
party  concerned  under  Thomas's  purchnsf  in 
1840,  and  the  rights  of  the  two  banks,  which 
arc  prosecuting  their  suits  together,  and  unite 
in  holding  by  the  receiver,  the  property  in  dis- 
pute, may  be  settled  in  the  District  Court.  The 
sale  to  Thomas,  being  uniler  a  mortj^age  given 
hy  Mrs.  Statford  in  1836,  when  she  was  a 
minor,  is  inferior  to  the  title  of  the  complain- 
ants under  their  mortgage  of  1837.  rati6cd  in 
IS41,  the  ratiiicntion  relating  back  even  against 
third  parties.  Troplong,  Comm.  de  PriviUges, 
Nos.  495.  40(1  seq. 

JX.  The  last  objection  material  to  be  noticed 

taio 
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is  that  no  relief  can  be  given,  as  the  title  to 
about  forty -eight  of  the  slaves  appears  to  be  ii 

other  persona  than  the  defendants;  and  there  is 
nothing  t«  ahow  what  particular  slavea  are  thus 
exempt  from  the  operation  of  the  mortgagt. 
In  answer  to  this  we  say,  that  the  defendants 
set  up  title  to  all  the  slave*  in  themschea,  and 
cannot  avail  themselves  of  this  objection.  Al- 
so that  the  ground  of  the  objection  is  not  trur.. 
since  the  mortgage  of  1B37,  being  ratified,  hindi 
the  defendants,  and  the  title  to  the  slavt^  rr 
ferrcd  to  purchased  by  Thomas  in  1340,  is  not 
shown  ever  to  nave  legally  passed  from  then. 
If  any  party  is  interested  in  these  slaves  it  ii 
the  Canal  Bank,  and  the  contending  claims  of 
the  'two  banks  may  be  decided  by  a  ret-  ['SS! 
ercnce  to  a  master  in  the  District  Court. 
Thomas  having  left  the  slaves  once  claimed  by 
him  in  the  possession  of  the  defendants,  withont 
reasserting  his  claim,  or  recording  his  convev- 
ance  in  Texas,  these  slaves  fall  again  within 
the  raortgafie  of  the  Union  Bank.  Act  of  Tcm», 
Feb.  5,  1840,  sec.  12;  Hartley's  Dig.  see.  !774. 

It  is  also  insisted  that  the  state  of  the  tatt 
cannot  prevent  a  decree,  even  upon  the  groupd 
taken  hy  the  defendants;  and  that  in  any  ermt 
this  court  would  not  dismiss  the  bill,  but  n- 
mand  the  cause,  with  leave  to  take  further 
proof,  and  to  make  parties,  if  neeesaarr.  Daod- 
ridge  v.  Washington's  Ex'rs,  2  Pet.  370;  Hnnt 
V.  WicklilTe,  Id.  201;  Caldwell  v.  Taggart.etaL 
4  Id.  lilO. 

X.  Should  a  decree  be  rendered  for  the  ap- 
pellants in  this  court,  they  are  clearly  entitleiL 
under  their  prayer  for  general  relief,  to  the  ap- 
plication of  the  hire  of  the  slaves  while  in  the 
possession  of  the  receiver,  amounting  now  ts 
about  S15,000,  to  be  appropriated  to  the  satii- 
faction  of  the  mortgage  debt.  Boone  v.  Chiles, 
10  Pet.  177;  Caldwell  v.  His  Creditors.  9  I* 
Rep.  287 ;  Skillman  and  Wife  v.  Lacy,  5  X.  & 
52 ;  Hutehing's  Widow  and  Heirs  t.  JobnHn'i 
Heirs.  19  La.  Rep.  437;  Troplong;,  Comm.  4r 
Privileges.  Nos.  404,  697,  778.  840.  2:  Eipiw 
priation  KorcSe,  No.  29 ;  Proudhon.  Dom.  de  Pw 
pri««.  Nob.  92.  95.719;  Dig.  XX.  1.  fr.  16.  Mt 
4;  Civ.  Code  La.  sees.  401.  407,  537.  3148,  3371. 

Mr.  Harris,  for  the  appetleea,  contended  thU 
the  court  below  ought  not  to  have  taken  jo 
risdiction  of  this  cause,  because  the  pro^f 
and  necessary  parties  have  not  been,  and  ran- 
not  be,  made.  It  is  submitted  that  Isaac  TIh«i> 
right,  and  as  the  executor  of  M. 


P.    l-'Iii 


this 


ase.      Thr 


mortgage  to  Thomas  and  Flint  is  anterior  to 
that  of  the  bank,  and  their  rights  and  elainu 
were  not  released  or  renounced  by  wliat  wu 
done,  but  merely  postponed.  They  only  agrtcd 
that  the  bank  should  have  a  preference  o»» 
them,  but  they  have  an  adverse  interest  to  that 
institution,  in  adjusting  the  amount  for  wbit* 
this  preference  shall  exist.  They  have  also  tk 
right  to  avail  themselves  of  any  act  of  the  baak 
or  its  agents,  since  the  Confirmatary  Act  of 
1841,  which  might  tend  to  defeat  the  claim  tl 
(he  complainants  entirely,  and  bestow  npc» 
them  their  original  preference.  For  this  pv 
pose,  it  is  contended,  they  could  make  any  ir 
fensc  to  the  action.  Beeidea,  Uie  mortgage 
shows  Isaac  Thomas  has  a  prior  claim  to  aboi' 
forty-eight  of  the  said  slaves. 
Mr.  Stafford  is  also  a  proper  utd  bmcmsit 
—  -  1«. 


18BI                            The  Union  Bank  or  Louisiana  v.  Stafford  bi  al.  StI 

par^.     He,  at  tht  inatAnce  of  the  bank,  pur-  orthe  husband  and  wife  for  the  loan  of  money 

chased  the  property  in  controverBy,  under  the  from  the  Bank.     By  the  laws  of  Louisiana,  a 

same   mortfiage   which   the   plaintiffs   are   now  bank   cannot  loan   anything  but  specie   or  its 

333*]  endeavoring  *a  second  time  to  foreclose,  own   notes,   the   reprraentatives   of   specie.      It 

This  they  are  seeking  to  do,  in  the  absence  of  cnnnot  pay  out  the  notes  of  another  bank  at  its 

any  alle^ration  in  the  bill  that  this  sale  to  Wil-  counter,  consequently  it  eannot  make  a  loan  of 

liam  M.  Stafford  is  either  void  or  voidable.    The  them.     Tlien,  with  much  leas   propriety  could 

record  not  only  discloses  the  fact  that  the  sale  it  be  said,  it  would  loan  or  pay  out.  in  tbia  in- 

of  this  property   was.   at  the   instance  of   the  stance,    the    insolvent    obngations    of    Thomas 

bank,  made  to  William  M.  Stafford,  but  that  Barrett  A.  Co.     See  article  12  Louisiana  Code, 

he  has  made  a  partial  payment  of  the  purcliaae  4th  Louisiana  R.  fi7 ;  6th  Id.  243 ;  and  article 

money,  and  has  received  a  credit  therrfor.    Can  2412  of  the  code,  which  is  a  prohibitory  law. 

the  bank  eause  the  aale  to  be  made?     Can  it  These,   construed  in  connrction  with   the  26th 

subsequently  in  effect  confirm  it,  by  receiving  aection  of  the  charter,  it  is  subniitted  that,  uU' 

(and  still  holding)    a  portion  of  the  purchase  der  the  )awa  of  Louisiana,  Mrs.  Stafford  was  not 

money:  and  can  it  then,  in  a  court  of  equity,  bound  by  the  contract  of  1837  or  that  of  18*1. 

treat  thia  aale  aa  a  mere  nullity  T    Under  surh  It  is  further  contended  that  the  original  debt 

circumstances,  it  is  moat  respectfully  submit-  of  Stafford  and  wife  (if  any  ever  existed)  was 

ted  that  William  M.  Stafford  ought  not  to  be  extinguished  by  novation,  one  of  the  modes  by 

passed  by  as  an  unnecessary  party  to  thia  cause,  which    oblipations   may   become   extinct.      See 

It  ia  conceived  to  be  not  less  obvious  than  Louiaiana  Code,  art,  2I2fl  and  2iBl.  and  notes 

James  A.  McWaters,  the  trustee  to  whom  this  in  Pothier  on  Obligations,  part  3,  chap.  2,  No, 

property   waa  conveyed   by   William   M.   Staf-  548,  Vol,  I.  338. 

ford,  ought  not  to  be  regarded  as  an  unnecea-  The  debt  (if  any)  being  extinguished  as  pre- 

■ary  party.  scribed  by  art.  212(1.  the  mortgage  being  only 

The  first  and  third  answers  of  Mrs.  Stafford  a  security  for  its  payment,  must  also  be  ei- 
to  the  interrogatories  propounded  to  her  by  the  tinguiahed.  See  articles  3251,  32G2,  3374,  Lou- 
complainant,    and    tlip    eiiH.-nce    of    l>'rey    and  isiana  Code. 

Frenet  prove  that  the  oblif  ntion  and  mortgage  If  a  debt  ever  existed  it  was  extinguished  by 

were  not  given  in  connideration  of  money  loaned  novation,  according  to   the   provisions   of   art. 

by  the  bank,  2185  Louiaiana  Code,    See,  also,  Barrow  v.  How. 

Exhibit  No.  4,  and  the  sheriff's  return,  show  2d  N.  S.  Mart.  Rep.  144.  where  a  creditor  took 

that   this   mortgage   was   foreclosed,   and   that  a  note  in  payment  of  an   account,  etc.;   also, 

William   M.   Stafford  purchased  the  slaves  in  Abat,  etc,  v.  Nolte,  etc.  eth  N.  S.  637,  and  Hunt 

controversy.  v.  Boyd  t  Co,  2d  Louisiana  R.  Ill;   also  art. 

By  the  art  2412  of  the  La.  Code   (uotwith-  218S  Louisiana  Code,  and  Pothier,  No.  663,  p. 

standing   art,   11256).   the  wifa  cannot  in   any  39.    The  two  last  authorities  show,  when  taken 

manner  bind  herself  for  the  debts  of  her  bus-  in  connection   with  (he  evidence  of  Mr.   Frey, 

band.     The  true  nature  of  the  contract  (what-  the  Cashier,  and  that  of  the  other  witnesses, 

ever  may  be  its  form)  will  be  inquired  into  un-  that  the  Bank,  by  its  agreement  and  its  action 

der  the  laws  of  Louisiana  where  this  was  made  in  execution  thereof,  made  William  M.  Stafford 

and  executed.     2d  N.  S.  Martin's  Rep,  39 ;  5th  its  new  debtor  in  the  place  of  J.  S.  Stafford  and 

Id.  4^1;  7th  Id.  262;  6th  Id.  8B3;  9  La.  Rep.  wife,   and   thereby   discharged   the   liability   of 

590;  lOth  Id.  147.  the  latter.    By  agreement,  the  purchaser  was  to 

In  the  year  1824  the  Civil  Code  of  Louisiana  pay  by  installments. 

was  adopted  by  the  Legislature,  and   it   went  It  is  contended  that  the  sale  of  the  property 

into  effect  in  June,  1825,  containing  the  article  by  the  Bank  to  William  M.  Stafford,  by  virtue 

'2412,     This  was  but  a  re-enactment  of  the  old  of  an  execution  and  under  an  agreempnt  with 

law.     At  the  same  session  of  the  Legislature  the  purchaser,  that  he  was  to  give  no  security 

the  Hank  of  Louisiana  was  chartered.    A  clause  upon  his  twelve  months'  bond   (which  the  law 

was  inserted  in  the  charter,  permitting  married  required  should  be  given)      fully  released  the 

women  to  become  bound  with  their  husbands  defendants  from  all  liability  which  might  have 

in  certain  obligations  to  that  institution.    It  ia  existed  on  account  of  aaid  debt.     See  3il  Rob- 

suhmitted  that  this,  being  an  exception  to  the  inson  'Rep.  15C;  case  of  Overton  v.  Ri-  I*3$S 

general   law,  should  be  strictly  construed.     A  caud.  in  Ann.  Rep.  1847,  No,  9,  page  805;  and 

similar  provision  was  accorded  to  several  other  Co.  Pract.  art.  681. 

bank  charters;  and  in  1832  the  Union  Bank  it  will  b«  seen  by  the  testimony  of  Mr.  Frey, 
was  created.  By  the  25th  section  of  the  Act,  that  a  payment  was  made  by  William  S.  Staf- 
it  is  provided  that  in  all  hypothecary  contracts  ford,  the  purcliaaer,  and  a  credit  given  on  his 
and  obligations  entered  into  "according  to  the  twelve  months'  bond  by  the  Bank. 
true  intent  and  meaning  of  thia  Act."  it  shall  be  when  William  M.  Stafford  became  the  pur- 
lawful  for  the  wife  to  bind  herself  with  her  chaser  of  this  property,  independently  of  his 
husband,  etc.  So  she  can  only  bind  herself  in  gpecigi  contract  with  the  Bank,  the  law  would 
an  hypothecary  contract  made  according  to  the  ^^^^  created  a  new  debt  and  a  new  security, 
intention  of  the  charter.  Code  of   Practice,  art.  681.     In  case  the  new 

The  first  class  of  these  hypo thecaiy  contracts  n,g„t   „.„,   „ot   complied   with,   execution 

XSi'l  was  such  aa   .s   •contemplated  by  sec  S                              ^^  the  bond,  and  not  on  the 

rn^oV&dt^^£p^;rb^'car  -''-  ^ot:  r^.  '^p.^^^';  ^ISl  J^^'Slr^s  J.^ 

The  next  class  to  which  the  2.')th  section  was  435,  sec.  16. 

intended   to  apply,  was   hypothecary  contracts  '^'■~ 
1*  I.,  ed. 


s» 


BUPBEUB  CotJBT  OF  THE  UKITKD  STATES. 


Stafford  purcbaBed  the  slavee,  lie  aho  pur- 
chased a  plantation,  belonging  to  J.  S.  Staf- 
ford and  wife.  Upon  the  twelve  iponths'  bond 
the  Bank  issued  an  execution,  sold  this  as  the 
property  of  William  M.  StafTord,  and  became 
the  purchaser  of  it.  Then  the  Bank  under- 
stood William  M.  Stafford  to  be  the  debtor, 
and  treated  him  accordinglj.  If  he  acquired 
title  to  the  land  by  purchase  under  this  eiecli- 
tion,  why  did  be  not  acquire  a  title  to  the 
slaves  alsoT  They  were  purchased  at  the  i 
time,  and  under  the  same  execution.  La.  Code, 
art.  3252. 

But  it  is  contended  that,  tbouf^h.  In  this  ii 
stance,  the  debt  might  exist,  the  mortgage 
would  be  extinguished.  La.  Code,  art.  3374 
eth  La.  Sep.  283. 

If  the  sale  had  been  irregular  it  would  be 
contended  that  the   Bank  could  not  annul 
attack  it.    For  it  was  made  at  the  instance  i 
under  the  directions  of  the  Bank,  and  that 
stitution,  as  the  warrantor  of  Mr.  William 
Stafford,  is  bound  to  make  his  title  valid. 
Code,  art.  269S,  and  authorities  cited  under  it. 
The  sale  on  execution  transfers  the  property  of 
the    thing   to   the   purchaser.      La.   Code,   art. 
2508;  C.  Prac,  art.  711;  4  La.  R.  9,  10;  Mar- 
By    taking    out    execution    on    the    twelve 
months   bodd,   the   plaintiff   ratified   this 
La.  Code,  arts.  2252,  2254. 

The  adjudication  of  the  sheriff  is  a  complete 
sale.  La.  Code,  arts.  2586,  268B,  2601;  9th  La. 
R.  180;  Code  of  Practice,  arts.  690-606. 

The  plaintiff  in  execution  is  the  warrantor  of 
the  purchaser  under  it.  He  cannot  have  the 
sale  made  and  then  repudiate  it.  See  La.  Code, 
art.  2509. 

The  bill  alleges  that  the  slaves  in  contro- 
versy remained  in  the  State  of  Louisiana  until 
about  the  28th  February,  1845,  and  that  the  de- 
fendants then  unlawfully,  and  with  the  intent 
to  defraud  the  complainants  of  their  just  rights 
336*]  in  the  premises,  and  of  their  'claims, 
liens  and  privileges,  etc.,  etc.,  upon  said  slaves, 
fraudulently  removed,  and  caused  to  be  re- 
moved, said  slaves  from  the  said  State  of 
Louisiana  to  the  Republic  of  Texas.  Record, 
p.  101,  shows  that  said  slaves  had  been,  at  the 
instance  of  the  Bank,  previously  sold  to  Wil- 
liam M.  Stafford.  This  is  relied  on,  in  part,  to 
show  that  the  trustee  and  Mrs.  Stafford  held 
adverse  possession  of  the  slaves  for  more  than 
two  years  before  the  filing  of  the  bill.  See 
Angell  on  Limitations,  171  and  513;  2  Story'a 
Eq.  1520,  and  note. 

The  hill,  the  allegations  contained  in  the  plea, 
and  the  petition  of  thp  Bank,  show  that  the 
right  of  action  on  the  obligation  and  mortgage 
accrued  to  the  complainants  on  the  1st  of 
March,   1842. 

It  is  further  contended  that  the  plea  of  the 
statute  of  limitations  of  four  years  is  a  bar  to 
the  plaintiff's  action.  For  the  22d  section  of 
this  act  intended  that  the  statute  should  cease 
to  run  only  in  the  case  in  which  a  resident 
should  absent  himself  from  Texas.  The  sup- 
plement to  the  Act  must  have  this  effect,  or 
have  none  at  all.  This  has  now  become  the 
settled  law  by  the  decisions  of  the  Supreme 
Court  of  the  State  of  Texas,  fcee  the  case  ot 
Saodelj'  v.  Cage,  and  Love  v.  Dock  and  Tims. 
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Mr.  Justice  Grier  dellTered  the  opinion  of  tt* 

The  Union  Bank  of  Louisiana  filed  a  bill  In 

the  District  Court  of  the  United  States  for 
Texas,  claiming  the  Miznre  and  sale  of  certain 
negro  slaves  which  had  been  mortgaged  t« 
them  by  the  defendants  in  Louisiana  and  after- 
wards removed  to  Texas.  The  bill  was  dis- 
missed bj  the  court  below  for  want  of  proper 
parties,  and  the  complainants  have  appealed  to 
this  court.  It  will  be  necessary  to  select,  from 
the  voluminous  record  of  the  case,  only  to  much 
of  the  allegations  in  the  pleadings  and  of  tbt 
evidence  connected  therewith,  as  will  exhibit 
the  several  points  of  law  which  have  been  ar- 
gued and  relied  upon  in  this  court. 

The  bill  sets  forth  a  mortgage  made  by  the 
respondents  through  their  attorney  to  the  com- 
plainants, dated  on  the  6th  of  June,  1837,  te 
secure  the  payment  of  a  loan  of  $46,000,  pay- 
able in  one  year  from  its  date.  Among  other 
things,  this  mortgage  included  102  slaves,  with 
their  increase,  mien  this  mortgage  becaiu 
due,  the  defendants  refused  to  pny,  and  op- 
posed the  sale  of  the  slaves,  on  the  gio<md 
that,  at  the  time  of  its  execution,  Mrs.  Stafford 
was  a  minor.  After  some  time  a  compromiw 
was  effected  between  the  parties  by  the  inter- 
vention of  friends.  The  Bank  accepted  uia 
notes  of  J.  S.  Stafford  for  about  twenty  thou- 
sand dollars  of  their  debt,  and  Mrs.  StaffoTl 
joined  her  husband  in  a  mortgage  on  the  same 
property  for  the  sum  of  $30,000  payable,  Uw 
interest  annually,  and  the  principal  in  annual 
installments,  'commencing  on  the  fint  [*SSI 
of  March,  1844,  and  ending  in  ISSl.  This  mort- 
gage ii  dated  on  the  22d  of  May,  1841.  It 
recites  the  original  mortgage  of  1837,  acknowl^ 
edges  the  loan  of  $46,000  by  the  Bank  to  le- 
spondents  "for  the  purpose  of  assisting  then 
in  their  pecuniary  matters  and  for  the  partiea- 
lar  purpose  of  paying  debts  due  by  the  wife." 
It  recites  that  the  wife  being  now  of  full  age, 
"is  anxious  to  do  away  with  any  vice,  defect, 
or  informality  which  might  vitiate  or  impair 
the  previous  mortgage,"  and  thereby "appron^ 
ratifies,  and  confirms  it  to  the  amount  and  ex- 
tent of  $30,000,  so  that  the  two  instrumenti 
shall  be  considered  as  one  mortgage."  Isaac 
Thomas  also  intervened  and  became  a  party 
to  this  mortgage,  in  his  own  right,  and  a*  ad- 
ministrator of  Micah  F.  Flint,  stating  that 
Stafford  had  given  a  mortgage  to  Flint  in  hii 
lifetime  on  a  part  of  these  negroes  (dated  9th 
June,  1836}  to  secure  him  for  indorsement*, 
and  likewise  a  mortgage  to  said  Thomas  and 
Flint,  dated  22d  of  April,  1837,  for  $100,000 
for  the  same  purpose;  and  agreeing  to  nleaM 
and  discharge  both  these  mortgages  so  far  ai  to 
give  priority  to  the  mortgage  to  the  L'nioB 
Bank.  "This  waiver  and  postponement  t^  aud 
Thomas,  however,  beinf;  made  without  preje- 
dice  to  the  rights  acquired  by  him  in  a  por- 
tion (about  46  in  number)  of  the  above-naHid 
slaves,  at  a  slieritl's  sale  of  the  proper^  at 
the  suit  of  the  New  Orleans  Canal  and  Bulk- 
ing Company  on  the  8tb  day  of  Augnat,  1S40.* 

The  bill  further  alleges  (and  this  &llcgati(« 
is  fully  proved  by  the  evidence  in  the  canM) 
that  these  slaves  remained  in  the  poaaesaioB  •! 
the  respondents  from  the  data  of  the  saortgac* 
till  February,  1845,  when  they  were  fnttdnkvt- 
ly  ronoved  by  them  to  the  State  of  Tbxb*  fv 
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the  pnrpOM  of  nrnding  the  paynient  of  this  and 
other  debts  secured  upon  them;  and  that  Stai- 
ford  hM  threatened  to  remove  them  out  of  that 
State  to  Mexico,  if  such  a  step  should  be  neces- 
sary to  prevent  them  from  being  seized  to  sat- 
ish'  his  debts. 

To  prevent  this,  a,  receiver  was  appointed  by 
the  court,  and  by  means  of  a  writ  of  assistance, 
a  part  of  tbe  slaves  heve  been  taken  into  his 
pooaession  with  much  difficulty  and  at  great 
expense. 

The  answer  of  Mrs.  Stafford  admits  the  mort- 
gages, and  that  the  staves  had  been  brought  to 
Texas,  and  that  she  holds  them  in  her  posses- 
sion, subject  to  the  order  of  the  court.  With- 
out attempting  to  give  an  abridgement  of  the 
various  matters  alleged  in  this  answer,  we  shall 
proceed  to  notice  tlie  several  points  of  defense 
made  by  counsel  in  the  argument,  stating  the 
allegations,  and  facts  which  tend  to  elucidate 
them;  without  regarding  the  order  or  peculiar 
statement  of  them  ia  tbe  answer. 

I.  Was  this  mortgage  valid  and  effectual  to 
SS8*]  pass  or  bind  the  'interest,  "property, 
and  right  of  the  wife,  whether  dotal  or  of  any 
other  description!" 

In  the  decision  of  this  ouestion,  it  is  not  i 
easaiy  to  take  into  conai deration  the  doctri 
of  the  civil  law  or  of  the  Louisiana  Code  (art. 
2412)  concerning  tbe  power  of  tbe  wife  to  bind 
herself  as  surety  for  the  debts  of  her  husband; 
as  we  are  of  opinion  that  the  26th  section  of  the 
Act  of  April  2d,  1832,  incorporating  the  Union 
Bank  of  Louisiana,  is  conclusive  upon  this 
point.     It  is   as   follows: 

"Sec.  25.  Be  it  further  enacted,  etc.,  that, 
tn  all  hypothecaiy  contracts  and  obligations 
entered  into  by  any  married  individual,  with  or 
in  favor  of  said  Union  Bank  of  Louisiana,  or 
with  any  of  its  offices  of  discount  and  deposit, 
according  to  tbe  true  intent  and  meaning  of  this 
Act,  it  shall  be  lawful  for  the  wife  of  the  said 
individual  to  bind  and  oblige  herself  jointly 
•ad  in  solido  with  him;  ftnd  In  mch  ease,  the 
property  and  right  of  the  wife,  whether  dotal 
or  of  anv  other  description,  shall  be  affected  by 
the  said  contracts  or  obligations:  Provided, 
That  the  said  wife  be  of  the  age  of  majority  at 
the  time  of  entering  into  auch  obligatians  or 

Now,  it  is  admitted  that,  when  the  latter  in- 
strument of  mortgage  was  executed,  tbe  wife 
was  of  lull  age. 

That  it  is  a  hypothecary  contract  for  the  loan 
of  money  by  the  Bank,  is  evident  from  the  face 
of  the  deed.  And  if  the  recital  in  the  mortgage, 
that  it  was  given  for  a  loan  of  money,  be  not 
conclusive  evidence  of  that  fact,  the  testimony 
in  the  case  fully  shows  that  the  consideration 
of  it  was  the  loan  of  ^5,000  which  was  set  to 
the  credit  of  Stafford  on  tbe  books  of  the  bank, 
and  drawn  out  by  his  checks.  The  purpose  to 
which  this  money  was  applied  was  a  matter 
with  which  the  Bank  bad  no  concern,  and 
which  cannot  affect  the  validity  of  its  security. 

This  instrument  was  a  public  act,  duly  au- 
knowledgcd,  and  was  therefore  a  binding  con- 
tract or  obligation,  to  affect  the  "property  and 
right  of  the  wife,  whether  dotal  or  of  any 
other  description,"  and  by  the  laws  cf  Louisi- 
ana, operated  as  a  judgment,  with  lien  on  the 
property  specially  described  in  it.  See  Banic 
of  Louisiana  *.  Farrar,  1  Ann.  Rep.  4&. 
IS  li.  ed. 


n.  It  U  allCBed,  in  the  answer,  that  thii 
contract  of  mortgage  has  been  novated  and  ex- 
tinguished. 

The  facts  on  which  this  objection  rests  are  aa 
follows:  The  instrument  of  mortgage  contains 
a  covenant  that,  "in  case  of  fsilure  on  the  part 
of  the  mortgagors  to  pay  any  or  either  of  said 
installments,  or  any  or  either  of  the  amounts  of 
interest,  it  shall  be  sufficient  cause  to  foreclose 
the  same  and  enforce  tbe  payment  by  such  legal 
process  as  the  nature  of  the  case  shall  or  may 
'require.  The  mortgagors  having  failed  I*3$9 
to  make  any  payment  of  the  annual  install- 
ments of  interest,  in  April,  1843,  the  Bank  ob- 
tained an  order  of  seizure  end  sale  of  the 
mortgaged  property.  According  to  the  usual 
course  of  proceeding  in  such  cases,  when  the 
sheriff  cannot  obtain  %  bid  for  cash,  to  the 
amount  of  two  thirds  of  the  appraised  value  of 
the  proper^,  it  is  again  offered  for  sale  on  a 
credit  of  one  year,  the  purchaser  giving  what 
is  called  a  twelve  months'  bond;  and  if  the 
purchase  money  be  not  paid  in  that  time,  the 
mortgagee  may  have  an  order  of  seizure  and 
■ale  on  this  Dond.  On  this  last  sole,  the  prop- 
erty is  sold  for  cash  (subject  to  all  previous 
liens)  to  the  highest  bidder.  In  this  case  the 
mortgaged  property  was  bid  off  by  William  M, 
Stafford,  a  brother  of  respondents';  he  gave  his 
twelve  months'  bond;  the  property  remained, 
as  usual,  in  the  posaeasion  of  the  respondents; 
and  no  part  of  the  purchase  money  was  paid  at 
the  end  of  tbe  year.  Tbe  Bank  then  issued 
process  for  a  flnal  sale  of  the  property  to  the 
highest  bidder,  for  cash.  The  lands  included  in 
the  mortgage  were  sold;  but  the  negroes  were 
fraudulently  carried  off  by  the  defendants  to 
Texas.  The  amount  for  which  the  lands  sold 
did  not  satisfy  the  first  installment  of  the  prin- 
cipal of  the  mortgage,  due  in  March,  1844. 

The  question  which  arises  on  these  facta  is, 
whether  this  sale  to  William  M.  Stafford,  and 
his  twelve  months'  bond,  is  a  novation  or  ex- 
tinguishment of  toe  original  mortgage.  If  it 
was,  the  complainants  should  have  filed  their 
bill  on  the  twelve  months'  bond,  which  operated 
as  a  judgment  and  mortgage  on  the  property, 
and  not  on  the  original  mortgage,  as  has  been 
done  in   this  case. 

"A  novation  takes  place  in  three  ways."  La. 
Code,  art.  2185.  "1st.  When  a  debtor  contracts 
a  new  debt  to  his  creditor,  which  new  debt  is 
substituted  to  the  old  one,  which  is  extin- 
guished. 2d.  When  a  new  debtor  is  substituted 
to  the  old  one,  whois  discharged  by  the  credit- 
3d.  When,  by  the  effect  of  a  new  engage- 
ment, a  new  creditor  is  substituted  to  the  old, 
with  regard  to  whom  the  debtor  is  discharged." 

Whether  this  twelve  months'  bond  operates 
as  a  novation,  and  discharges  the  mortgage  or 
judgment  without  actual  payment  or  satisfac- 
tion, is  a  question  depencUng  so  entirely  on  the 
peeuliar  laws  of  Louisiana,  tnat  we  must  look 
alone  to  the  decisions  of  the  tribunals  of  that 
State  for  its  solution.  The  cases  of  Offut  v. 
Hundsley,  9  La.  Rep.  1;  Reboul  v.  Behren,  Id. 
90;  and  Dunlap  v.  Sims,  2  Ann.  Rep.  239,  are 
directly  in  point  on  this  question.  In  the  latter 
case,  the  court  says,  "No  principle  is  better 
settled  in  our  law  than  that  a  sale  of  property 
under  execution,  on  a  credit  of  twelve  months, 
neither  satisfiea  the  judgment  nor  novates  the 
debt" 
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S40*]  'On  thia  point  of  dsfenie,  tkerefon, 
we  must  decide  that   the  sale  to  WilRam  M. 

StaSord  and  his  twelve  months'  bond  (which  it 
is  admitted  has  never  been  paid)  did  not  novate 
or  extinguish  the  lien  or  debt  secured  b;  the 
ori)^na1  mort);age  to  the  Bank.  This  result  is 
consonant  with  the  true  equity  and  justice  of 
the  case,  as  it  is  transparently  clear,  from  the 
whole  transaction,  that  William  M.  Stafford's 
intprposition  in  this  matter  was  merely  to  gain 
further  lime  for  the  respondents,  he  being 
wholly  unable  to  satisfy  the  debt  of  the  Bank, 
according  to  thetenor  of  his  bond.  Thia  trans- 
fer of  tlie  negroes  to  Mrs.  Stafford,  or  to 
M'Waters  as  her  trustee,  left  the  case,  as  be- 
tween these  parties,  in  precisely  the  same  posi- 
tion as  it  stood  at  first.  The  negroes  always 
remninpd  in  possession  of  respondents,  subject 
to  the  lion  of  the  mortgage^  notwithstanding 
tills  cainplicatioQ  of  sales  and  nominal  trans- 

III.  The  respondent,  both  by  her  pleas  and 
in  her  answer,  sets  up  the  statute  of  liniitationa 
of  Texas  asabar  to  the  proceeding  In  this  case; 
she  relies,  first,  on  the  section  which  limits  all 
uctions  of  debt,  upon  any  contract  in  writing, 
to  four  years ;  and,  second,  "that  all  actions 
for  detaining  personal  property,  or  for  convert- 
ing such  property  to  one's  own  use,  shall  be 
commenced  and  sued  within  two  years  next 
after  the  cause  of  such  action  or  suit,  and 
not  after;"  and  alleges  that  "she  has  converted 
tbe  slaves  to  her  own  use,  and  held  them  ad- 
versely to  the  complainant,  from  the  Bth  of 
ApHT,  1S45,  nntil  after  the  commencpment  of 
this  suit,  that  Is  to  say,  for  more  than  two 
years  bctore  the  filing  of  this  bill." 

However  much  it  may  be  tbe  policy  of  Texas 
(as  it  is  alleged  in  the  cases  of  Love  v.  Dock, 
and  Snodely  v.  Cage,  lately  decided  in  the  Su- 
preme Court  of  that  State)  to  give  a  liberal 
construction  to  their  statutes  of  iimitation  in 
favor  of  debtors,  for  the  purpose  of  encouraging 
immigration,  it  is  abundantly  apparent  that 
these  sections  can  have  no  application  to  a  bill 
in  equity  to  enforce  the  sale  of  mortgaged  prop- 
erty, whether  the  slaves  in  question  be  consid- 
ered either  as  personalty  or  realty. 

The    first   of   tbe   eight   installments   of   thi 
principal  debt  became  due 
1844.  and  the  last  in   1S£ 
filed   in   February,   t848,   . 

lifter  the  Hrat  installment  otcame  aue;  so  tnnt, 
if  this  were  an  action  of  debt,  the  plea  could 
apply  only  to  the  installments  of  interest  pay- 
able before  1S44.  And,  in  such  an  action,  it 
would  be  no  answer  to  this  objection  to  the 
plea  of  the  statute,  that  the  creditor  had  a 
right  to  sell  tbe  mortgaged  property  on  the 
failure  or  neglect  of  the  mortgagor  to  pay  the 
first  installment.  Id  cases  of  concurrent  juris- 
diction, courts  of  equity  arc  said  to  act  in 
obedience  to  the  statutes  of  limitation,  and  in 
34I*J  other  cases  they  act  "upon  the  analogy 
ol  the  limitations  of  law.  A  bill  to  foreclose 
a  mortRagp  and  enforce  the  sale  of  the  mort- 
gaged property  bus  no  analogy  to  an  action  of 
trot'iT,  di'tinuc,  or  trespass.  The  claim  of  the 
niorlpajiee  is  a  "jus  ad  rem,"  not  n  '"jus  in  re." 
He  does  not  claim  as  owner  of  the  property. 
The  piit^'pssinn  of  the  moricngor  IS  not  ad- 
ffcme.  but  under  the  mortgagee.  And,  al- 
thoii^'h  this  species  of  lealU  »»  mova^ile,  and 
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may  be  carried  away  or  fraudulently  «OBM*1ed 
from  the  pursuit  of  the  mortgagee,  such  acts 
cannot  be  alleged  in  a  court  of  equity  as  an  ad- 
verse possession,  which  will  defeat  the  lien  of 
the  creditor  after  two  years,  in  analogy  to  tbe 
limitation  of  actions  at  law  for  taking  and 
carrying  away  or  converting  to  one's  own  use 
the  property  of  another.  A  chancellor  will 
not  permit  a  party  to  plead  his  own  fraud  to 
defeat  the  equity  of  tbe  complainant.  This 
plea  must  therefore  be  overruled. 

IV.  The  court  below  decided  the  three  puinU 
of  defense  which  we  have  just  considered 
against  the  respondents,  but  dismissed  the  bill 
of  complainants  for  want  of  proper  parties. 

This  constitutes  the  fourth  and  last  ground 
of  defense  which  has  been  urged  in  the  argu- 
ment of  the  case  in  this  court. 

It  is  contended,  that  William  M.  Stafford, 
James  A.  M'Waters,  and  Isaac  Thomas  should 
have  been  made  parties  to  this  bill,  and  that 
without  such  parties  the  court  cannot  procee.t 
to  a  decree  in  favor  of  comptainanta. 

It  is  admitted,  that  William  M.  Staftonl, 
James  A.  M'Waters,  and  Isaac  Thomaa  reside 
in  the  State  of  I^uisiana,  and  out  of  tbe  juris- 
diction of  the  court.  And  it  is  contended,  that 
as  tbe  complainant  cannot  therefore  eonipei 
them  to  become  parties,  he  is  utterly  remedi- 
lesB,  notwithstanding  the  original  mortgagors 
are  in  court,  and  have  in  their  posaeaiion  the 
property  subject  to  the  lien  ol  his  tuortgafie. 

It  is  true  that,  if  these  persons  had  bee* 
within  tbe  jurisdiction  of  the  court,  they  mi^ 
properly  have  been  made  parties;  but  there  is 
no  decree  sought  against  either  of  them,  bot 
will  a  decree  in  favor  of  the  complainimta  af- 
fect any  rights  which  they  may  have. 

It  is  unnecessary,  in  the  consideration  of  thtt 
point,  to  bring  under  review  tbe  doctrines  ad- 
vanced on  this  subject  in  treatiaea  on  eoiiity 
fractice  and  pleadings,  or  cases  decided  in  Eog- 
and  or  elsewhere.  The  Act  of  Congress  ef 
28th  of  February,  1839,  is  conclusive  ot  this 
point.  It  enacts,  "that  where,  in  any  suit  at 
law  or  in  equity  commenced  in  any  court  in 
the  United  States,  there  shall  be  seveial  de- 
fendanta,  any  one  or  more  of  whom  shall  sot 
be  inhabitants  of,  or  found  within,  the  district 
where  the  suit  is  brought,  or  shall  not  tdIob- 
tarily  appear  thereto,  it  shall  be  lawful  for  tbs 
court  to  entertain  jurisdiction  and  proceed  to 
'trial  and  adjudication  of  such  suit  be-  [*S41 
tween  the  parties  who  may  be  properly  bflOTf 
it.  But  the  judgment  or  decree  rendered 
therein  shall  not  conclude  or  prejudice  other 
parties  not  regvLlarly  served  with  process,  w 
not  voluntarily  appearing  to  answer;  and  the 
non-joinder  of  the  parties  who  are  not  to  ia- 
babitants,  or  found  within  the  district,  shall 
constitute  no  matter  of  abntement  or  other  ob- 
jection to  said  suit."  Notwitbatandinjt  the 
complication  of  mortgages,  sales,  and  trinifen 
of  the  alaves  now  in  question,  it  must  be  ob- 
served that  thpy  have  never  been  out  of  the 
possession  of  the  respondents  till  seiE(^d  with  a 
strong  hand  by  the  marshal  on  a  writ  of  assist- 
ance, and  delivered  to  the  receiver  appuinitd 
in  this  case.  And,  as  we  have  seen,  the  trans- 
fer to  William  M.  Stafford  by  the  sherilT.  « 
his  giving  a  twelve  months'  bond,  left  thea 
still  subject  to  the  lien  of  the  mortgaffMS,  a 
the  bond  was  never  paid.    /The   '  -      -    - 
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did  not  affMt  the  rights  of  the 
neither  Stafford  nor  M'Waters  have  or  claim 
anj  beneficial  interest  in  tlie  propertj'.  M'Wat- 
ers  wa«  examined  as  a  witness,  and  might  have 
been  made  a  party  if  he  clioae.  It  would  be  a 
itrange  perversion  of  justice,  if  the  remedy  on 
a  mortgage  could  be  defeated  by  transfers  of 
this  description  to  persons  living  out  of  the  ju- 
risdiction of  the  court.  II  this  Act  of  Con- 
(freas  had  nfver  been  passed,  a  court  of  equity 
would  not  suffer  the  remedy  of  a.  mortgagee  to 
be  defeatL-d  by  such  a  scheme. 

If  it  were  true  that  Isaac  Tbomae  still  re- 
tained hia  claim  to  forty-eight  of  the  slaves  in- 
cluded in  the  mortgage,  it  would  be  no  reason 
why  the  complninnnt  should  not  be  entitled  to 
his  decree  as  agninst  the  respondents,  leaving 
Thomas  to  prosecute  his  claims,  if  he  had  any, 
at  such  time  and  in  such  manner  u  h«  might 
elect.  But  the  plea  set  up  in  the  answer  on 
this  point  must  be  taken  with  the  facta  connect- 
ed with  it,  as  alleged  by  the  respondent,  in  con- 
nection with  the  testimony  of  Thomas  himself, 
who  was  examined  as  a  witness  in  the  case. 
By  these  it  appears  that  the  New  Orleans  Canal 
and  Banking  Company  had  a  previous  mort- 
gage for  {10,000  on  theas  forty-eight  slaves, 
«.\efuti'd  by  ytaiford  and  wife;  that  a  writ  of 
seizure  and  sale  issued  thereon,  and  these  slaves 
were  sold  to  Isaac  Thomas,  who  left  them  in 
possession  of  the  reapoadents,  but  never  paid 
for  them;  that  the  slaves  were  then  sold  as  the 
property  of  Thomas,  and  purchased  by  one 
Flint,  who  afterwards  released  his  right  to  the 
Tanal  Bank,  who  sold  to  William  M.  SUITord, 
who  transferred  his  right  to  ITWatera  in  trust 
for  Mrs.  Stafford.  It  appears  also,  by  the  rec- 
ord, that  the  Cai:al  Bank  have  filed  their  bill, 
riaimin?  their  lien  on  these  slaves,  who  are  in 
the  hands  of  the  receiver  appointed  in  this  case, 
S43*J  and  who,  by  arrangement  between  *the 
parties,  holds  them  subject  to  their  respective 
rights.  The  Canal  Bank,  though  not  formally 
made  a  party  to  this  bill,  is  in  court  claiming 
its  rights  through  Thomas.  The  court  have 
therefore  before  them  all  the  parties  claiming 
•ny  beneficial  interest  in  these  slaves,  and  be- 
fore they  distribute  the  proceeds  ot  the  mort- 
gaged property,  can  compel  the  parties  inter- 
ested either  to  settle  their  respective  claims 
amicably,  or  by  action,  or  interpleader,  and 
thuB  make  a  final  decision  binding  on  all  the 
parties  who  have  any  rlaim  to  the  property. 

The  dedeion  of  the  District  Court  dismissing 
the  bill  for  want  oi  proper  parties  must  there- 
.  fore  be  reversed,  and  the  record  remitted  to  the 
«ourt  below,  with  directions  to  enter  a  decree 
in  favor  of  the  complainants,  and  have  such 
further  proceeding  as  to  justice  and  equity  may 
appertain. 

Order. 

This  cause  cnme  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  w««  JirTued  hv  coHnsfl :  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
ilecreeil  liy  Iliis  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  be,  and  the 
name  is  hereby  reverseil.  with  costs ;  and  that 
this  caiii"  be,  and  the  same  is  hereby  remanded 
It  Ii.  ed. 


to  the  said  District  Court,  with  directions  to 
that  court  to  enter  a  decree  in  favor  of  the  com- 
plainant, and  for  such  further  procfeclings  to 
be  had  therein  as  to  law  and  justice  may  ap- 


Preceding  case  affirmed  and  applied. 


and  wUe,  again  afflrmed. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  BUtes  tor  the  District  of 
Texas. 

Although  the  complainants  were  not  the  same 
as  in  the  preceding  case  of  The  Union  Bank  of 
Louisiana  v.  Stafford  and  Wife,  yet  the  re- 
spondents were  the  same  and  the  subject  mat- 
ter was  a  breach  of  the  same  transaction.  The 
only  dilference  ia  stated  fully  in  the  opinion  of 
the  court;  and  by  agreement  of  parties  the 
two  cases  were  consolidated  in  the  court  below 
and  to  be  argued  together. 

It  was  argued  by  Mr.  Crittenden  (Attor- 
ney-General) for  the  appellants,  and  Mr.  Harris 
for  the  appellees. 

•Mr.   Crittenden   contended —  t*S44 

1.  That  the  court  below  erred  in  dismissing 
the  bill  for  the  want  of  proper  parties,  and  cited 
8  Wheat.  5EG;  10  Wheat.  167;  II  Wheat.  133, 
134:  Act  of  Congress,  28  Feb.  1S39;  S  Stat  at 
Large.   321,  sec.   1. 

2.  That  there  was  no  proof  of  Mrs.  Stafford's 
□linority.  and  if  there  were,  that  she  afterwards 
confirmed   the  mortgage. 

3.  That  there  was  no  proof  of  her  matrimoni- 
al or  dotal  rights  or  their  amount. 

4.  That  the  statute  of  limitations  could  not 
apply.  No  court  ot  equity  would  sanction  a 
fraudulent  removal  of  the  property  with  a  view 
to  found  a  place  of  limitations  upon  it.  2 
Story's  Eq.  188,  eh.  23,  sec.  903;  Eden  on  In- 
junctions, ch.  16,  pp.  349,  3G0. 

Mr,   Justice   Griei   delivered   the   opinion   of 

the   court: 

The  New  Orleans  Canal  and  Banking  Com- 
pany filed  their  bill  in  the  District  Court  of  the 
United  States  for  Texas  against  Joalah  S.  Staf- 
ford and  wife,  setting  forth  that  the  Bank  by 
an  act  of  contract  of  sale  and  mortgage  made 
on  the  12th  of  July,  1844,  in  the  Parish  of  Rap- 
idea  and  State  of  Louisiana,  sold  to  William 
Mainer  Stafford  thirty-three  negro  slaves,  which 
the  Bank  had  purchased  at  a  sheriff's  sale  of  the 
property  of  Isaac  Thomas,  at  the  suit  of  Adelia 
E.  Flint.  By  this  act  of  sale  and  mortgage, 
William  M.  Stafford  covenanted  to  pay,  as  the 
price  of  the  slaves,  tbe  sum  of  $1Z,SS3,  with 
interest  in  eight  annual  installments.  That  in 
addition  to  the  vendor's  privilege  reserved  on 
the  slaves  sold,  William  M.  SUflord  further 
mortgaged  his  interest  in  some  other  slaves 
which  aaid  Stafford  had  purchased  on  the  6th 
of  November,  1843,  at  a  sheriff'a  sale  at  the  suit 
of  the  Union  Bank  of  Louisiana.    That  Staffot4. 
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•greed  that  in  caee  any  of  the  iastallmenta  were 
not  paid  when  they  severally  became  due,  then 
the  Bank  might  olitatn  an  order  of  aeiEure  and 

sale  (or  judgment  in  the  ordinary  way  at  their 
option),  and  sell  the  mortgaj^d  premiaes  to  the 
highest  bidder  without  benefit  of  aiipraisement. 
That  the  respoDdents,  with  full  notice  of  this 
act  of  sale  and  mortgage  and  of  the  claims  of 
the  complainant,  fraudulently  removed  and 
transported  all  the  slaves  to  Texas,  and  now 
hold  and  detain  them,  and  endeavor  to  scatter 
and  secrete  them,  for  the  purpose  of  evading 
the  just  claims  of  complainant.  That  the  slaves 
'n  possession  of  the  court  by  a  '■-'•'■'"■■"■ 


four  of  the  notes  secured  hj  complaii 
mortgage  are  due  and  payable,  and  remain  un- 
paid. That  William  M.  StalTord  has  no  prop- 
erty in  Louisiana;  that  he  resides  in  the  State 
ot  Louisiana  and  without  the  jurisdiction  of  the 
court,  and  cannot  therefore  be  made  a  party  to 
the  bill. 

S  4  5*  ]  'This  bill  was  taken  pro  eonfesso 
against  the  husband.  The  wife  filed  an  answer 
in  which  she  admits  the  contract  of  sale  and 
mortgage  between  the  Bank  and  William  M. 
Stafford,  but  alleges  a  purchase  ot  them  by 
James  A.  SfWaters,  who  holds  them  by  a  deed 
of  trust  for  her  separate  use.  She  claims  that 
she  is  a  feme  covert,  and  that  by  the  laws  of 
Louisiana  she  has  a  lien  upon  all  the  slaves  in 
the  bill  mentioned  for  the  security  of  her  matri- 
monial, dotal,  and  paraphernal  rights,  ta  the 
■mount  of  $06,000.  She  admits  the  slaves  were 
all  brought  to  Texas  except  five,  four  of  whom 
are  dead,  and  that  the  others  are  now  in  posses- 
sion or  ordered  to  be  delivered  to  a  receiver  ap- 
pointed by  the  court  at  the  suit  of  the  Union 
Bank  of  Louisiana,  and  prays  tliat  the  bill  may 
be  dismissed,  because  William  M.  Stafford, 
James  A,  M'Waters,  and  the  Union  Bank  are 
not  made  parties  to  the  bill. 

To  meet  the  allegation  of  tnatrimonial,  do- 
tal, and  paraphernal  rights,  the  complainants 
amended  their  bill  and  gave  in  evidence  a  mort- 
gage by  respondents,  duly  acknowledged  to  bar 
the  rights  of  the  wife,  dated  llth  May,  1838; 
and  including  the  thirty-three  slaves  now  in 
question,  with  some  others.  Also,  that  an  or- 
der of  seizure  and  sale  of  forty-live  negroes,  in- 
cluding these  thirty-three,  was  regularly  issued, 
and  the  slaves  sold  to  General  Isaac  Thomas 
on   the   8th   of  August,   1840. 

That  on  the  15th  of  September,  1840,  Thom- 
as mortgaged  them  again  to  the  Bank  to  secure 
the  payment  of  ten  thousand  dollars.  That  in 
November,  1842,  Adelia  E.  Flint,  by  execution 
on  a  judgment  which  had  a  lien  on  the  propertj' 
of  Thomas  anterior  to  the  mortgage  of  the 
Bank,  sold  at  sheriff's  sale  thirty-three  of  said 
negroes,  which  were  purchased  and  paid  for  by 
the  Canal  Bank  in   1844. 

The  amended  answer  of  the  wife  sets  up  the 
defense,  that  she  was  a  minor  in  1836,  and 
therefore  the  first  mortgage  to  the  Bank  was 
not  valid  to  bind  or  affect  her  rights ;  she 
pleads,  also,  the  statute  of  limitation  of  two 
years,  averring  that,  since  the  slaves  were 
brought  to  Texas,  she  has  held  them  adversely 
to  the  claim  of  the  mortgagee.  But  there  is  no 
evidence  on  the  record  to  slioir  that  she  was  a 
minor  in  1S3G,  or  that  WiUiara  M.  Stafford  sold 
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the  slaves  In  question  tn  U^«ten,  or  that  M'- 
Waters had  any  title  to  them  whatever.  That 
the  slaves  were  carried  to  Texas  by  respondent'* 
husband  clandestinely,  to  avoid  the  pursuit  of 
creditors,  is  also  satisfactorily  proved. 
The  defenses  made  on  the  argument  in  tilis 

1.  The  minority  of  the  plaintiff. 

This  was  an  allegation  of  the  answer  not  re- 
sponsive to  the  bill,  and  there  was  no  proof  to 
substantiate  it. 

The  statement  of  a  witness,  in  hie  cross-ti- 
amination,  that  he  'heard  Stafford  say  [*S4« 
his  wife  was  not  of  age  in  1836,  was  not 
responsive  to  any  question  proposed  to  him 
by  the  respondents,  and  is  no  evidence  of  the 
fact. 

2.  The  Charter  of  the  Canal  Bank,  oomplain 
ant,  has  a  section  in  the  same  words  with  thii 
which  we  have  noticed  in  the  opinion  just  de- 
livered in  the  case  of  The  Union  Bank;  aad 
what  we  have  said  in  that  case,  as  to  the  power 
of  the  wile  to  Join  her  husband  in  such  eeeori- 
ties  to  the  bank,  equally  applies  to  the  present 
case,  and  need  not  be  repeated. 

3.  The  plea  of  the  statute  of  limitations  has 
also  been  disposed  of  in  the  preceding  case. 

What  was  said  in  the  previous  case,  as  ta 
the  propriety  of  dism'ising  the  bill  for  wantof 
proper   parties,   equally   applies   to    this. 

The  forty-five  slaves  sold  to  Thomas,  inclnd- 
ing  the  thirty-three  now  in  question,  were  never 
taken  from  the  possession  of  respondents;  and. 
though  Thomas  proves  that  he  offered  a  renanl 
of  S500,  he  was  unable  to  get  informatioD  bj 
which  to  distinguish  or  sever  them  from  tht 
other  slaves  in  poasesaion  of  respondents.  Henet 
we  see  the  reasons  for  these  transfers  to  Wi^ 
liara  M.  Stafford,  the  younger  brother  of  re- 
spondents, who  was  without  means  to  pay;  and 
the  very  liberal  terms  given  by  the  Bank  wert 
7  for  the   purpose  of  favoring  the  it- 


that  respondents  were  the  real  acton  and  per- 
sons interested  in  all  these  manifold  And  con- 
plicated  mortgages,  sales,  and  transfers,  whid 
all  seemed  to  have  but  one  result,  to  wit;  that 
the  respondents  kept  possession  of  the  slava, 
and  never  paid  their  debts.  And  having  cIsb- 
destinely  carried  them  away  and  attempted  to 
scatter  and  conceal  them  from  the  pursuit  •( 
their  creditors,  it  would  be  a  reproach  ta  a 
court  of  equity,  if  it  could  be  truly  said  that  tt 
was  unable  to  afford  the  comptainanta  a  remedr 
because  the  nominal  and  insolvent  obligee  ii 
the  mortgage  lived  in  a  different  state  troa 
those  who,  in  combination  with  bim,  ban 
transported  the  mortgaged  property  within  tht 
bounds  of  a  different  jurisdiction. 

The  difficulty  arising  from  the  conSictin; 
claims  of  the  Union  Bank  can  be  settled  by  the 
court,  as  we  have  already  shown  in  our  opinic* 
in  that  case.  In  fact,  this  bill  is  itaelt  in  tb« 
nature  of  an  intervention,  setting  up  the  cliis 
of  complainants  to  property  already  in  posse*- 
sion  of  the  court.  And  the  court  have  it  fnllv 
in  their  power  to  compel  the  lianks  to  inter- 
plead with  one  another  as  to  the  priority  of 
their  lien  or  rights  to  the  property  or  its  pro- 
ceeds; as  each  of  them  has  shown  a  right  to  a 
decree  as  against  the  title  ot  the  reapoDdeab. 
they  will  be  indifferent  at  to  the  rasnlt,  mkm 
—  -  It. 


1851 


EiOH  n  &L.  1 


the  property  shall  produce  more  than  suffieienf' 
to  paj  tioth  mortgages. 

S47-]  "The  decree  of  the  Diatrict  Court  ii 
therefore  reversed,  and  tlie  record  remittee 
with  directions  to  enter  a  decree  in  favor  ol 
complainant,  and  cause  such  other  proceedingi 
OS  to  justice  and  equity  may  appertain. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran^ 
script  of  the  record  from  the  District  Court  ol 
the  United  States  lor  the  District  of  Texas 
and  was  argued  by  counsel;  on  consideratior 
whereof,  it  is  now  here  ordered,  adjudged  an<i 
decreed  by  this  court,  that  the  decree  of  th( 
said  District  Court  in  this  cause  be,  and  th( 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  District  Court,  with  directions  ti: 
(hat  court  to  enter  a  decree  in  favor  of  the  com 
plainant,  and  for  such  further  proceedings  to  be 
had  therein  aa  to  law  and  justice  may  ayper' 


ABRAHAM  RICH  and  Jamea  Harris,  Claimants 
of  the  Ship  Martha,  her  Tackle,  Apparel,  and 
Furniture,  Appellants, 

nBTABr.iea  LAMBBRT  and  Robert  Lambert,  Co- 
partners, Trading  under  the  Firm  of  Lambert 
ft  Brother,  at  aL 


SOUTH  CAROLINA  RAILROAD  COMPANY. 

Jurisdiction — amount — Consolidation  of  suits 
of  libel  by  ahippera  of  goods — amount  of  each 
ladividual  claim,  testa  right  to  appeal — Com- 
'  <n  to  take  testimony — Damage  to  goods 
9  probandi. 


Where  several  owners  o 
rem  (BBlnst  the  vesael  Co 
goods,  and  these  11' 


1  cargo  flled  libels  ta 
isolldatcd  by  order 


Jie  ilDfliauu,   la    Btjuie   i^untnt    lu   ujure   niiu 

a  less  thSD  (2,000.  those  oasea  where  the 

damages  are  less  than  that  sum  muBt  be  dismissed, 
on  an  appeal  to  this  court,  (or  wnnt  of  .iiiilsdlrtlnji. 

Where  further  evidence  was  taken  after  the  ap- 
peal to  this  conrt  was  entered,  aoiler  the  authority 
t>t  an  Act  of  Conereas  passed  In  lSO:t  (2  Stat,  at 
Large,  2i*)  the  Issuing  of  the  commission  bf  the 
clert  of  the  Circuit  Court,  snd  the  uniting  by  both 
parties  In  Its  eiecutloo.  furnish  a  presumption  (hat 
the  proper  ordpr  was  gtveQ.  If  not,  the  parties 
have    waived    all    objection. 

Where  goods  on  board  of  a  ship  received  a  dam- 
age which  must  necesRarlly  have  accrued  during  the 
voyage,  tbe  onus  probandi  Is  upon  the  master  and 
owners  to  show  that  It  was  occaslooed  by  ODC  of 
erlls_  of _  navigation    within   the   exception   o( 


tbe  bill  of  lading. 
The  a ■ 


It  be  well  stowed  and  pa< 
'Oper  dunnage.  The  usag 
t  Id  that  way. 

ly  the  perils  of  navigation 


Note. — Jiirlsdiellon  of  U.  8.  Supren 

Gndeot  upon  amount.     Interest  canni 
give  jorlsdlctlon.     How  value  of  thlr 
may  b«  shown.     What  cases  reviewable 

Kra  to  sum  In  controversr.     Sec  note 
8.  B93. 
It  Ii.  ed. 
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States  for  the  District  of  South  Carolina,  and 
were  argued  together  in  this  court,  upon  an  ap- 
peal from  that  judgment. 

•Originally,  ten  several  libela  were  [*34ft 
filed  by  the  owners  or  consignees  of  gooda 
shipped  on  board  the  Martha  at  Liverpool, 
bound  to  Charleston.  The  libela  claimed  dam- 
ages on  account  of  injury  to  the  property  by  the 
negligence  or  misconduct  of  the  respondents, 
and  particularly  that  a  large  quantity  of  salt 
waa  miproperly  stowed.  The  proceeding  waa  in 
rem  against  the  veasei,  in  the  District  Court  of 
the  United  States. 

Richard  Rich,  captain  of  the  ship,  intervened 
for  himself  as  master,  and  for  the  owners,  Abra- 
ham Rich  and  James  Harris,  of  Masaachusetts, 
and  Samuel   Snow,  of  Maine. 

The  answers  denied  all  charges  of  neglect 
and  mismanagement,  and  averred  that  all  tbe 
cargo  on  board  was  well  and  securely  stowed 
according  to  the  usage  of  shipping;  that  the 
ship  was  sound,  stanch,  and  every  way  fitted 
for  the  voyage;  that  she  encountered  severe 
gales  and  heavy  seas  on  the  voyage,  and  mode 
much  water,  and  in  consequence  thereof,  and 
of  the  leakage  of  the  ship,  and  the  change  of 
latitude  and  consequent  warm  weather,  the 
water  so  taken  in  became  warmed  and  was  con- 
verted into  steam,  and  caused  a  damp  atmos- 
phere to  pervade  the  lower  hold  of  the  ship, 
which  no  power,  care,  or  diligence,  on  the  part 
of  the  master,  could  have  avoided,  but  that  the 
same  waa  the  inevitable  result  of  the  ordinary 
dangers  of  navigation,  etc. 

The  answers  further  aver,  that  the  salt  on 
board  waa  stowed  on  the  spoond  deck,  where  it 
was  necessary  to  be  stowed  in  order  to  steady 
tbe  ship  and  prevent  injury  to  the  cargo  in  the 
hold;  that  access  between  that  deck  and  the 
hold  where  the  libelants'  goods  were  stowed, 
was  wholly  and  effectually  cut  off,  and  was  in- 
dependent of  tbe  cargo  in  the  hold,  and  could 
have  no  effect  upon  the  same  more  than  if  it 
had  been  stowed  in  another  ship;  that  the  salt 
was  well  stowed  in  the  ordinary  and  customary 
part  of  the  ship,  according  to  the  approved 
usage  of  vessels  trading  to  the  United  States 
from  Liverpool. 

Nine  of  the  ten  separate  libels  were  ordered 
by  the  court  to  be  consolidated.  The  Tenth 
case,  in  which  the  South  Carolina  Railroad 
Company  were  libelants,  was  not  included  in 
this  order. 

A  trial  was  had  in  the  District  Court  upon 
libels,  answers,  and  proofs,  which  resulted  in 
the  passage  of  a  decree  in  favor  of  the  libel- 
ants, awarding  to  them,  separately,  the  follow- 
ing sums  of  money: 

No.     1  Claim  ol  I^mbert  A  Brother  ,,  $2,077  3!> 

"       2           ■■         John  Graveley    447  110 

"3         "  Bainwell  &  Ravenel..  1,C2S  fi 

"       4           "  A.    Moffelt   A    Son    ..  IHS  I17 

'■       0           ■'  W.  4  J.  E.  Adger   ...  868  29 

•"       e           "  A.  Gordon. ..r'34»l  44:;  34 

"7           "  W.    L.    TlmmODs    ....  80(1  77 

"8           "          Dick   &   Crews    850  02 

•■       0           ••  Morion  A  Courtney  ..  214  fl4 

"     10           "         Jas.  Adger  *  Co G2a  40 

'■      11           "          S.  N.  Hart    3eS  02 

"      12           "  Watson  &  Johnson    ..  4tiO  20 

"     13           "  Roosevelt.       Hyde       & 

Clark  172  00 

"     14           "          S.  Mow^  A  Son 173  80 

"15         "  South    Carolina    Rail- 
road   Company      . .  2.045  11 

Di-i's-hCiO  j*"'-y?_3i 
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From  tbis  <ieci«e,  the  claimants  appealed 
to  the  Circuit  Court,  where  further  evidence 
wai  heard,  and  the  decree  of  the  District 
Court  affirmed,  with  the  further  addition  of 
$774.»0,  which  had  in  the  interim  been  paid  to 
the  respondents  by  the  tiouth  Carolina  R.  R. 
Company. 

The  reapondenta  appealed  to  this  court,  and 
after  the  entry  of  the  appeal  took  furtlier  evi- 
dence under  the  Act  of  CongreBB  of  3d  March, 
1803.     2  Stat  at  Large,  244. 

It  was  argued  by  MesBrs.  Evans  and  Hunt 
for  the  appellantB,  and  by  MeBsrB.  Coxe  and 
Butler  for  the  appellees. 

The  points  made  by  the  counsel  for  the  ap- 
pellants were  the   following: 

The  allegation  in  the  libel  is  that  the  ship 
naa  loaded  between  deckB  with  a  quantity  of 
salt  in  bags;  that  the  goods  damaged  were 
stowed  in  tbe  lower  hold,  under  the  middle 
deck,  and  that  the  Bait,  between  decks,  leaked 
and  passed  through  the  deck,  and  damaged  the 

UnieBB  this  proposition  is  established  as  a 
fact,  the  libelants  have  no  case.  The  ground 
taken  is.  that  sucta  stowage  was  unskillful  and 
dangerous,  and  therefore  the  storms  and  tem- 
pests, which  were  proved  to  have  occurred,  will 
not   excuse   this   uuBeomanlike   and   dangerous 

This  leading  allegation  of  the  libelanta  is  de- 
nied, and  it  is  contended  that  the  proof  estab- 

I.  That,  in  point  of  fact,  the  salt  did  not 
leak  or  drip  any  brine  upon  the  goods  in  the 
hold,   for  these  reasons: 

1st.  That  the  bags,  when  unloaded,  were 
dry. 

2d.  That  the  dunnage  was  diy. 

3d.  That  the  surface  of  the  between  decks 
was  unstained  around  the  piles  of  salt. 
35«'i  *4th.  That  the  quantity  ol  salt  water, 
which  all  admit  was  necessary  to  produce  the 
injury,  say,  "many  hoRsbeada,"  could  not,  in 
the  nature  of  things,  have  deliquesced  from  the 

and  >hr:-i.  The  hatches  being  found  tight,  and 
being  1.  ^lier  than  the  surface  of  tbe  deck,  the 
brine,  if  any  did  leak,  must  have  gone  through 
the  seama  of  the  second  deck,  and  yet  no  ex- 
ternal stain  was  found  around  the  piles  of  salt, 
li.  That  the  stowage  was  seamanlike  and 
necessary;  the  weight  of  the  salt  being  required 
to  steadv  the  ship. 

in.  That  the  decks  were  well  calked  when 
the  voyage  commenced;  and  if  any  injury  had 
i-neurred,  it  is  solely  attributable  to  stress  of 
weather.  This  point  was  partially  established 
by  the  testimony  taken  before  the  district  and 
circuit  judge,  but  has  since  been  put  beyond 
controversy  by  the  examination  of  the  ship- 
carpenter,  taken  by  commission,  and  now  in- 
troduced for  the  first  time,  so  that  the  case  of 
the  claimants  depends  upon  these  two  proposi- 
tions: 1st.  That  the  salt  stowed  between  decks 
did  not,  and  in  the  nature  of  things  could  not, 
have  caused  the  damage.  Sd.  That  the  stow- 
age, under  the  circumstances,  was  well  war- 
ranted by  the  usage  in  such  instanees,  and  if 
any  damage  was  caused  by  it,  it  resulted  from 
a  cliange  of  facts  produced  by  heavy  storms 
and  working  of  the  vessel. 

IV.  These  beinn  cBtabli.fhed,  the  next  im- 
portant proposition  is,  t\iat  tta  aloTuia  and 
lOlS 


waves,  as  fully  proved  to  have  been  met  on  tha 
voyage,  is  the  only  remaining  cause  of  loss, 
and  is  a  risk  which  falls  on  tbe  insurer,  and  not 
on  the  carrier;  as  we  contend  that,  as  suou  as 
the  liability  of  the  insurer  begins,  that  of  com- 
mon carrier  ends. 

Certainly,  if  on  the  inception  of  the  voyage, 
the  cargo  was  properly  stowed,  and  the  vesaet 
seaworthy,  the  allegations  being  identical  and 
confined  to  one  fact,  the  stowage  of  the  salt,  we 
must  look  to  the  answer  which  raises  the  issue. 

The  issue  is  raised  in  the  pleadings  by  the 
allegations  by  litwlants,  that  certain  salt 
stowed  between  decks  waa  the  cauae  of  injury, 
by  the  salt  dripping  in  large  quantities  through 
the  second  deck,  and  injuring  the  goods  etowed 
in  the  hold ;  and  a  full  or  unequivocal  denial, 
by  claimants,  that  said  salt  waa  improperly 
stowed,  and  especially,  that  it  was  delivered 
safely  in  Cbarleston,  dry  and  In  good  order,  and 
that  none  but  the  goods  in  the  hold  were  in- 
jured, and  fully  accounted  for  by  the  daneera  of 
the  seas. 

This  issue  is  to  be  resolved  by  the  testimony, 
which,  on  behalf  of  the  libelants,  failed  in  any 
positive  proof  that  the  salt  caused  the  injury, 
or  that  it  was  unseamanltke  stowage. 

The  counter  proof  was  positive.  The  ad- 
mitted fact  that  the  'salt  was  found  diy  [*3Gt 
on  opening  the  hatches,  not  a  stain  on  the  lower 
bags,  no  marks  of  brine  from  the  pile  of  bags, 
all  rendered  it  a  physical  impossibili^  that  i 
large  quantity  of  brine  had  leaked  out  during 
the  voyage;  and  consequently,  being  imposii- 
ble,   it  was  not  true. 

The  witnesses  may  be  divided  into  the  fol- 
lowing classes: 

1.  Those  who  examined  the  vessel  when  the 
batches    were    taken    off,   and    broke    out  tiu 

2.  Those  who  state  the  uaages  of  shipmaster! 
to  prove  tbe  salt  well  stowed. 

3.  The  crew  and  captain,  and  the  new  te$ti. 
mony  of  the  shipcarpenter,  to  prove  the  veasel 
was  stanch,  and  particularly  that  the  decld 
were  well  calked,  and  but  for  the  storms  tht 
goods  would  have  been  safely  landed. 

The  testimony  was  then  examined. 

The  counsel  for  the  appelleea  contended; 
.  1st.  That  so  far  as  regards  the  eight  libel- 
ants, to  whom  these  decrees  award  sums  lesi 
than  $2,IX)0.  the  appeals  should  be  dismissed 
for  want  of  jurisdiction.  The  interest  of  theM 
parties  are  wnolly  distinct  and  independent;  ai 
such  they  were  presented  in  separate  libels;  u 
such  they  were  established  by  independent  evi- 
dence; as  such  they  were  reported  on  by  tk 
clerk;  and  as  such  they  are  adjudicated  upon 
lij-  both  the  District  and  Circuit  Courts. 

The  decisions  of  this  court  have  established 
this  princi]>le  so  far  as  the  interests  of  the 
claimants  arc  separable.  Oliver  v.  Alexander. 
6  Pet.  143;  Stratton  v.  Jarvis,  8  Id.  11;  Spear 
V.  Place,  11  How.  522. 

2d.  On  the  merits.  There  does  not  seem  to 
be  any  contrariety  in  the  evidence  as  to  the 
principal  fact  in  the  case,  viz.,  that  the  goodt 
of  the  libelants  sustained  damage  during  the 
voyage  from  Liverpool  to  Charleston.  The  main 
question  which  presented  itself  was  as  to  the 
cause  of  that  damage. 

The  following  points  ar«  established  b;  tb> 
evidence: 

Howard    IS. 
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1.  Hie  goodi  were  shipped  in  good  order  and 
condition,  as  shown  by  the  bills  of  lading. 
Benjamin  v.  Sinclair,  1  Bailey,  S.  C.  Ecp.  174. 

2.  Tliat  they  were  damaged  when  delivered 
at  the  port  of  discharge. 

3.  This  throws  upon  the  cairier  the  burden 
of  Bho«ing  that  the  injury  resulted  from  some 
cause  for  wliicli  Ue  La  not  reaponsibie.  For- 
ward V.  Pittard,  1  T.  R.  27 ;  Story  on  Bailm. 
oOO;  2  Kent's  Com.  C02 ;  1  Bing.  fl07. 

4.  TiiE  evidence  shows  that  this  injury  did 
not  result  from  a  storm  or  the  dangers  of  the 
leas,  for  the  Tesael  appears  to  have  sustained 

382']     '5.  It  did  result  from  the  salt  which 
ivaa  on  board  between  declis. 

fl.  The  evidence  is  not,  when  properly  < 
amined,  contradictory,  but  if  so,  it  prepondi 
atea   against   the   appellants. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States,  held  in  and  for 
the  District  of  South  Carolina  in  admiralty. 

The  several  libels  were  l!!ed  in  the  District 


to  Charleston,  for  damage  done  to  the  goods  in 
the  course  of  the  voynge. 

Five  of  the  separate  owners  of  cargo  joined 
in  one  of  the  libels,  and  each  of  the  others  filed 
separate  litwls;  to  each  of  which  answers  were 
put  in  by  the  respondents,  and  the  parties  pro- 
ceeded in  the  usual  way  to  take  their  proofs. 
Fending  the  proceedings,  all  the  eases  were 
consolidated  by  an  order  of  the  court  on  the 
motion  of  the  proctors  for  the  libelants. 

The  District  Court  held  the  respondents  lia- 
ble, as  carriers,  for  the  damage  done  to  the 
^oods;  and  referred  the  cases  to  the  clerk  to 
take  the  necessary  proofs,  and  ascertain  the  loss 
which  each  of  the  several  parties  had  sustained, 
and  report  the  amount,  which  was  done  accord- 
ingly. ;\nd,  in  the  coming;  in  of  the  report,  a 
decree  was  entered  adjudging  to  each  of  the 
tifteen  several  onuers  thi'  amount  of  the  loss 
they  had  respectively  sustained. 

On  an  appeal  by  the  respondents  to  the  Cir- 
cuit Court,  this  decree  was  alHrnied.  And  the 
cases  are  now  before  us  on  an  appeal  to  this 
«ourt  from  that  decree. 

With  the  exception  of  two  of  the  cases,  the 
■nm  decreed  against  the  respondents  in  favor 
of  the  several  owners  of  the  cargo  is  below  the 
amount  that  autliori^res  an  appeal  to  this  court. 
And.  it  is  insisted,  on  the  part  of  the  appellees, 
that  the  appeal  should  be  dismissed  for  want  of 
jurisdiction  as  to  all  parts  of  the  decree,  except 
the  part  relating  to  the  two  cases  mentioned. 

On  the  part  of  the  api.ellants,  it  is  contended 
that  the  objection  to  the  jurisdiction  is  not 
available  to  the  Ave  separate  owners  joining  in 
the  libel,  as  the  aggregate  iinioiint  decreed  to 
then)  exceeds  two  thousand  dollars ;  nor  to  any 
of  the  parties,  on  the  ground  that  all  the  cases 
were  consolidated  by  the  orders  of  the  District 
Court  on  the  motion  of  the  proctors  for  the 
libelants. 

We  are  of  opinion  that  neither  of  these 
grounds  are  sufficient  to  maintain  the  jurisdic- 
tion, and  that  tlie  appeal  must  he  dismissed  as 
SSS*]  *to  all  the  cases  except  the  two  in  each 
tt  !•■  ed. 


of  which  the  amount  in  the  decree  exceeds  th* 

two  thousand  dollars. 

The  joining  of  several  owners  of  cargo  con- 
veyed in  the  same  ship  in  a  libel  in  rem  for 
dajnages  done  to  the  goods  in  the  course  of 
shipment,  and  the  consolidation  of  libels  filed 
separately  by  the  respective  owners  for  like 
damage,  is  allowed  by  the  practice  of  the  court 
for  its  convenience,  and  the  saving  of  the  time 
and  expense  to  the  parties.  It  is  a  practice  de- 
serving commendation  and  encouragement  in 
all  cases  where  it  can  be  adopted  without  com- 
plicating too  much  the  proceedings,  and  there- 
by prejudicing  the  rights  of  the  parties. 

In  cases  where  the  several  claims  against  the 
ship  are  founded  ,upon  a  common  injury  and 
loss,  the  questions  involved  depending  upon 
the  same  general  rules  of  law,  and  the  same 
evidence  equally  applicable  to  all  of  them,  it  ia 
fit  and  proper  that  the  proceedings  should  be 
joint,  either  by  allowing  the  parties  to  unite  in 
the  libel,  or  by  an  order  for  consolidation.  If 
separate   suits   have   been   instituted. 

The  defense  will  usually  be  the  same  in  all 
the  cases;  but,  if  otherwise,  the  parties  will  not 
be  prejudiced,  as  they  may  avail  themselves  in 
the  answers  of  any  defense  existing  a«ainst 
either  of  the  several  owners.  For,  although 
the  proceeding  assumes  the  form  of  a  joint  suit, 
it  is  in  reality  a  mere  joinder  of  distinct  causes 
of  action  by  distinct  parties,  arising  out  of  a 
common  injury,  and  which  are  heard  and  de- 
termined, BO  far  as  the  merits  are  concerned, 
the  same  as  in  the  case  of  separate  libels  for 
each  cause  of  action.  The  same  decree,  also,  is 
entered  as  in  the  case  of  separate  suits. 

We  do  not  perceive,  therefore,  any  ground  for 
a  distinction  as  to  the  right  of  appeal  from  a 
decree  as  entered  in  these  coses  from  that  which 
exists  where  the  proceedings  have  been  distinct 
and  separate  throughout.  Clearly,  a  libelant 
could  not  have  appeal,  unless  his  claim  exceed 
two  thousand  dollars.  Nor  can  the  respondent, 
upon  the  same  principle,  unless  the  amount 
decreed  against  him  in  me  particular  case,  ex- 
ceeds that  sum.  The  principle,  in  effect,  we 
think,  has  been  already  decided  in  this  court. 
6  Pet.  143;  8  Id.  11;   11  How.  522. 

There  is  another  preliminary  question  which 
it  is  necessary  to  notice  before  proceeding  to 
the  merits. 

Further  evidence  has  been  taken,  on  the  part 
of  the  respondents,  since  the  appeal  to  this 
court  was  entered,  which  is  objected  to  by  the 
appellants. 

The  Act  ol  3d  March,  1803  (2  Stat,  at  Large. 
244) ,  allows  additional  evidence  to  be  furnished 
by  either  party  before  this  court  in  cases  ot  ap- 
peals in  admiralty  and  prize  causes.  And  by 
the  27th  rule  of  the  court  the  evidence  is  to  be 
taken  under  a  "commission  to  be  issued  ["SSJ 
from  this  court,  or  from  the  Circuit  Court,  un- 
der the  direction  of  any  one  of  the  judges 
thereof. 

The  objection  taken  to  the  evidence  is,  that 
it  does  not  appear  from  the  record  that  any 
order  was  obtained  from  either  court  for  the 
issuing  of  the  commission.  We  have,  however, 
before  us  the  commission  itself,  issued  in  the 
usual  form  by  the  clerk  ot  the  Circuit  Court, 
and  in  the  execution  of  which  both  parties  have 
joined.     An  order,  therefore,  must  have  been 
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entered,  or,  if  not,  it  was  waived  b;  the  act  of 
the  parties  in  suing  out  tlie  coTnnitssion,  and 
joining  in  its  execution.  For  tbese  reason 
think  the  further  evidence  furnished  to 
court   admiaaible. 

This  brings  us  to  the  merits  of  the  case. 

The  different  libels  filed  in  the  sereral  < 
are  in  form  and  substance  the  siune.     And  so 
are  the  several  answers  of  the  respondents. 

The  libels  charge  that  the  sbip  Martha  being 
at  Liverpool  on  the  6th  September,  1847,  and 
bound  on  a  voyage  to  Cliurleston,  the  libelants 
caused  to  be  shipped  on  board  the  same,  d' 
goods,  wares,  and  merchandise,  then  in  goou 
order  and  condition,  of  great  value,  etc.,  t 
taken  care  of  and  safely  delivered  in  like  good 
order  and  condition  (the  dangers  and  accidents 
of  the  seas  and  navigation  excepted ) ,  thej  pay- 
ing certain  freight  therefor,  as  per  bills  of  lad- 
ing. That  afterwards,  on  or  about  the  twenty- 
first  of  the  same  month,  the  said  ship,  having  on 
board  the  said  goods,  set  sail  from  Liverpool, 
and  on  the  ninth  November  following  arri\ud  at 
Charleston,  and  soon  thereafter  delivered  thi 
same  to  the  said  libelants. 

That  the  said  goods,  wares,  and  merchandisi 
'vprp  not  taken  care  of  and  safely  carried  and 
delivered  according  to  the  tenor  and  effect  of 
tJi^  bills  of  lading;  but,  on  the  contrary, 
although  no  damage  accrued  from  any  dangers 
or  accidents  of  the  seas,  or  navigation,  the  said 
goods,  wares,  and  merchandise,  then  In  good 
master,  and  the  cargo  of  said  ship,  and  particu- 
larly a  quantity  of  salt  on  board  thereof  was 
stowed  so  improperly,  that  through  the  neglect 
and  mismanagement  of  the  master,  the  said 
goods  were  greatly  damaged,  and  great  loss 
thereby  sustained. 

The  answers  of  the  respondents  admit  the 
taking  on  board  of  the  vessel  tne  goods  as  stat- 
ed in  tbe  libels,  and  allege  that  she  was  loaded 
M-itli  nn  axsorted  earpo  in  the  hold  and  with 
sundry  sacks  of  Liverpool  salt  between  decks; 
that  tlie  sbip  was  sound,  stnnch,  and  in  every 
way  well  fitted  ana  equipped  for  the  voyage, 
and  capable  of  carrying  safely  the  cargo  taken 
on  board,  the  dangers  of  the  seas  only  excepted. 
That  the  cargo  was  well  and  aecurely  stowed 
and  packed  with  proper  dunnage,  and  accord- 
ing to  the  usage  and  custom  of  the  trad.-, 
by  the  master  and  ofticers  of  the  ship;  that 
the  hatches  lending  from  the  between  decks 
855*]  'and  the  lower  hold  were  welt  secured 
and  calked,  wholly  separating  the  one  from  the 
other.  That  the  ship  encountered  several  vio- 
lent gales,  and  very  boisterous  weather  during 
her  voyage,  causing  her  to  labor  heavily,  and 
straining  her  badl]',  the  sea  at  times  breaking 
over  her,  so  that  she  sbipped  a  great  deal  of 
"■ater  from  leaks,  and  stress  of  weather,  re- 
i|inrin!r  the  constant  use  of  the  pumps,  which 
were  faithfully  attended  to,  and  every  effort 
luade  til  [ufserve  the  ship,  and  save  the  cargo 
from  damage. 

The  respnndents  further  allege  that  in  conse- 
quence of  the  heavy  seas,  and  the  leaking  of 
the  vessel,  and  the  change  of  latitude  from  a 
cold  to  a  warm  climate,  the  water  shipped  be- 
came heated,  ;>roducing  steam,  and  a  wet  and 
damp  atmosphere  in  the  lower  hold,  which  no 
en IV.  nr  iHH""nep.  on  the  part  of  the  mnster  nnri 
crew,  could  have  prevented;  that  this  was  the 
una  t'u  id  able  result  of  the  dangers  oi  navigation, 
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and  proceeded  from  the  storms,  winds  and 
waves;  and  not  from  any  defect  in  the  ship  or 
want  of  skill,  cars  or  diligence  on  the  part  of 
the  master  ajid  hands,  and  caused  the  damsgt 
to  the  goods  complained  of. 

They  further  say,  that  the  salt  stowed  be- 
tween decks  was  safely  carried,  and  delivered 
dry  and  in  good  order  at  Charleston,  without 
being  wet,  or  any  evidettoe  of  drainage  from 
the  same  either  upon  the  sacks,  the  dunnage, 
and  matting  upon  which  the  sacks  were  stowed, 
or  upon  the  lower  deck,  through  the  seams  of 
which  the  drainage  must  have  passed  to  the 
goods  in  the  hold,  if  at  all;  and  tbey  deny  that 
the  damage  to  tbe  goods  in  the  hold  proceeded 
from  the  salt  thus  stowed  between  decks. 

The  proofs  in  the  case  show  that  a  mixed 
cargo,  consisting  of  crates,  and  boxes  of  dry 
goods,  and  hardware,  and  a,  quantity  of  bars  oi 
railroad  iron,  was  stowed  in  the  hold  of  ttit 
vessel,  the  railroad  iron  placed  at  the  bottom. 

And,  that  some  twelve  hundred  sacks  of  salt 
were  stowed  between  decks  fore  and  aft  tbe 
main  hatch  of  the  lower  deck.  That  she  it'ft 
Liverpool  on  the  2l8t  September,  1847,  and  ar- 
rived at  Charleston  on  the  9th  of  November  fol 
lowing,  after  a  passage  of  forty-nine  days;  that 
during  the  voyage  she  encountered  on  the  first 
and  second  of  October  two  very  violent  galM, 
the  vessel  on  the  wind  at  the  time,  causing  ber 
to  roll  heavily  and  the  sea  to  break  continual!; 
over  her,  and  to  ship  great  quantities  of  water, 
so  that  it  was  necessary  to  keep  the  pumpk 
going  most  of  tbe  time  while  the  storm  contin- 

On  opening  the  upper  hatchea  a  day  or  twe 
after  the  arrival  of  the  vessel  for  the  purpose  of 
discharging  the  cargo,  the  salt  between  decks 
was  found  dry  and  in  good  condition;  and,  af- 
ter the  discharge  of  the  same,  no  unusual  wet 
or  dampness  appeared  upon  the  matting  oi 
dunnage  upon  which  it  was  stowed,  nor 
•upon  the  flooring  of  the  deck,  nor  any  ['SSI 
evidence  of  drainage  from  the  sacks  of  salt  in 
any  part  of  the  between  decks.  All  the  wit- 
nesses concur  on  this  point  who  had  the  best 
opportunity  of  becoming  acquainted  with  tlic 
facts;  and  whose  connection  with  the  discharge 
of  the  salt  precludes  the  possibility  of  mistakf. 
including  the  port  warden  present  at  the  open- 
ing of  tlie  batches,  the  purchasers  of  the  ssll. 
the  consignee,  the  stevedores,  the  inspector  of 
the  customs,  and  the  mate  of  the  vessel.  Nor  is 
there  any  evidence  in  the  case  to  the  contrary. 
On  opening  the  hatches  of  the  lower  deck, 
leading  to  the  hold  of  the  ship,  which  was 
about  the  ISth  November,  five  or  six  days  after 
her  arrival,  great  heat  issued  immediately  there. 
from,  and  much  dampness  and  vapor  were 
found  to  pervade  this  part  of  the  vessel;  and  on 
breaking  the  cargo  and  commencing  the  dis- 
charge, the  greater  portion  of  it  was  found 
•riously  damaged. 
The  boxes  of  dry  goods  were  found  wet,  or 
amp,  and  stained  to  a  very  considerable  el 
•nt,  and  the  hardware,  and  bars  of  railroad 
on,  wet  and  badly  msled;  and,  indeed,  the 
hole  cargo  throughout  the  hold  more  or  less 
damaged.  Drops  of  water,  or  vapor,  appar- 
ently formed  from  the  heat  and  dampness  of 
the  hold,  or  by  drainage  from  above,  were 
found  pendant  from  the  seams  of  the  under 
part  of  the  lower  deck,  affording  very  satis- 
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fa-cUiTj  Bvidenes  of  the  immediate  cauM  of 
dama^  to  th«  cargo;  but,  leaving  the  queation 
open  to  controveray  aa  to  the  source  whence 
thesp  indications  proceeded;  some  of  the  wit- 
nesses, and  among  them  three  of  the  port  ward- 
en»,  testifying  that  these  drops  proceeded  from 
the  drainage  of  the  salt  that  had  been  stowed 
between  decka,  and  others,  from  the  heat  and 
dampness  of  the  hold,  aggravated  bj  the  quan- 
tity of  sea  water  shipped  during  the  storm,  and 
stress   of  the  vessel. 

We  have  already  stated,  that  the  libelants 
charge  in  the  several  libels  the  damage  to  the 
goods  to  have  been  occasioned  exclusively  from 
the  improper  stowage  of  the  cargo,  and  es- 
pecially of  the  sacks  of  salt  in  the  between 
decks  over  the  goods  in  the  hold  of  the  vessel. 
This  is  denied  in  the  answers,  and  as  the  re- 
«overy  must  he  had,  if  at  all,  according  to  the 


by  the  proofs, 

The  real  qQestions  in  the  case  therefore  are, 
I.  U'hether  or  not  the  respondents  were  guilty 
of  neglect,  and  mismanagement  in  the  stowage 
of  the  cargo,  and  eapecialTy  of  the  stowage  of 
the  sacks  of  salt  between  decks.  And,  2il.  If 
they  were,  whether  the  damage  to  the  goods 
in  the  hold  of  the  vessel  was  properly  attrib- 
utable to  this  cause  ? 

The  goods  having  been  found  to  be  damaged 
3S7*]  on  the  arrival  *of  the  ship,  and  which 
must  necessarily  have  accrued  in  the  course  of 
the  voyage,  the  burden  devolved  upon  the  re- 
spondents to  show,  in  order  to  excuse  them- 
•elves,  that  It  was  occasioned  by  one  of  the 
perils  of  navigation  witliin  the  exception  in 
the  bill  of  lading.  That  burden  they  have 
assumed;  and  have  shown  by  nearly  an  un. 
broken  current  of  testimony,  that  the  convey- 
a  Tier  of  the  salt  between  decks,  in  a  mixed 
cargo,  was  according  to  the  established  custom 
and  usage  of  the  trade  between  Liverpool  and 
this  country;  and  that  it  was  well  stowed,  and 
packed,  and  secured  with  proper  and  sufficient 
dunnage. 

I  his  ground,  therefore,  for  charging  the 
respondents  with  the  damage  to  the  goods, 
entirely  fails. 

They  have  shown  further  that  the  vessel 
encountered  severe  gales  and  boisterous  weather 
in  the  course  of  her  voyage,  during  which  she 
labored  heavily,  the  sea  frequently  brenking 
over  her,  and  much  water  shipped  by  stress  of 
weather,  so  that  it  was  necessary  to  keep  the 
pumps  in  constant  operation  to  preserve  the 
vessel,  and  protect  the  cargo.  Thus  presenting 
a  state  of  facts,  in  connection  with  the  condi- 
tion of  the  hold,  and  appearance  of  the  goods  on 
the  opening  of  the  hatches,  when  the  vessel  ar- 
rived at  her  port  of  destination,  that  might 
well  account  for  all  the  damage  by  reason  of 
the  perils  of  the  navigation. 

It  is  to  be  observed,  also,  that  even  assuming, 
according  to  the  theory  of  the  libelants,  the 
damage  was  occasioned  by  the  drainage  of  the 
■alt  coming  in  contact  with  sea  water,  if  the 
water  was  sliipped  from  the  violence  of  the 
storm,  or  stress  of  weather,  as  there  was  no 
fnalt  chargeable  to  the  master  as  to  the  pli 


In  order  to  avoid  these  necessaiy  conclusions 
the  learned  counsel  for  the  libelants  have  sought 
to  maintain  upon  the  proofs,  that  the  seams  of 
the  lower  deck  were  not  properly  calked,  but 
were  open,  so  that  the  drain  from  the  salt  read- 
ily dripped  through  upon  the  cargo  in  the  hold; 
and  that,  conceding  it  to  have  been  properly 
stowed  between  decks,  if  the  seams  of  the  deck 
had  been  tight,  the  damage  would  not  have  hap- 

Assuming  the  facts  to  be  true,  as  contended 
for  in  this  proposition,  the  conclusion  is  admit- 
ted. But  if  the  opening  of  the  seams  was  oc- 
casioned by  the  straining  of  the  vessel  in  the 
storms  encountered  during  the  voyage,  and  in 
favor  of  which  view  there  is  much  evidence  in 
the  court  below,  the  respondents  would  still 
not  be  answerable.  The  further  proof  taken 
on  this  appeal  would  seem  to  remove  all  doubt 
on  this  point  that  may  have  previously  existed. 

'That  shows  the  ship,  when  about  to  [*S5S 
sail  from  Liverpool,  was  inspected  by  a  com- 
petent ship  builder,  and  repaired;  and  among 
other  repairs  her  lower  deck  was  well  calked 
and  payed  where  any  defects  were  discovered, 
and  put  in  good  or^er.  The  fact,  therefore, 
that  the  seams  were  open  on  the  arrival  of  the 
vessel,  if  admitted,  must  have  happened  in  the 
course  of  the  voyage,  and  may  he  fairly  at- 
tributable to  the  storms  she  encountered. 

But,  it  is  not  important  to  pursue  this  In- 
quiry. For,  the  proofs  in  the  case  show  be- 
yond all  reasonable  doubt  that  the  damage 
could  not  have  been  occasioned  by  any  drain- 
age from  the  sacks  of  salt  between  decKS.  We 
have  already  referred  to  the  witnesses  on  this 
point,  and  need  not  repeat  the  evidence. 

The  salt  was  taken  from  the  stores  at  Liver- 
pool, and  not  from  lighters,  and  was  dry  when 
put  on  board,  and  also  when  discharged  at 
Charleston ;  and  there  was  not  the  slightest  in- 
dication of  unusual  wetness  or  dampness  upon 
the  sacks  or  the  matting  and  dunnage  upon 
which  it  was  stowed,  or  upon  the  flooring  or 
any  part  of  the  between  decks.  On  this  branch 
of  the  case  there  is  no  contrariety  or  discrep- 
ancy in  the  evidence. 

And  all  the  witnesses  concur  who  speak  on 
the  siibjei;t,  and  common  observation  confirms 
their  conclusion,  that,  if  the  water  came  from 
drainage  of  the  salt,  so  as  to  occasion  the  dam- 
age to  the  goods,  some  traces  of  its  effects 
would  have  been  found  upon  the  sacks,  and 
upon  the  mats  and  dunnage  and  deck  of  the 

The  only  ground  urged  for  a  contrary  con- 
clusion is  an  inference  drawn  from  the  fact 
that  drops  of  water  of  a  brackish  tastL',  indi- 
cating, as  supposed,  the  presence  of  salt  in  a 
degree  beyond  that  of  sea  water,  was  found 
along  the  seams  underside  the  lower  deck;  and 
of  salt  in  the  concrete  found  upon  parts  of  the 
cargo  in  the  hold.  From  these  circumstances 
alone,  three  of  the  port  wardens  out  of  four, 
expressed  the  opinion  tliat  the  damage  must 
have  been  occasioned  by  the  drainage  of  the 
salt  above,  notwithstanding  the  decisive  facts 
as  to  the  condition  of  the  salt  when  put  on 
board,  and  when  discharged,  and  the  absence 
of  any  trocea  of  it  in  the  between  decks. 
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It  would  bs  exceedingly  difficult,  if  aot  im- 
possible, to  reconcile  this  opinion  with  the  facts 
<it  the  case,  even  if  tlierc  was  no  other  way  to 
account  for  the  circumstances  stated,  on  whieli 
the  opinion  of  the  port  nardens  was  founded. 

But  when  all  of  tliem  may  be  accounted  for 
as  the  natural,  if  not  necessary  effect,  of  the 
presence  of  the  quantity  of  sea  water  shippe<l 
by  stress  of  weather  in  the  course  of  the  voj- 
afie,  wetting  the  cargo  as  the  vessel  rolled  and 
labored  during  the  storms  she  encountered. 
pro<lucing  great  beat,  and  dampness  in  the 
hold,  we  think  the  opinion  altogether  unsup- 
ported by  the  evidence. 

3BB*]  *As  to  the  ap]H;arance  of  salt  in  tht. 
concrete  upon  parts  of  the  goods,  it  ie  quite 
probnhle  that  the  wnter  in  the  hold  thrown  up 
the  sides  by  the  labor  of  the  vessel  in  the  gales 
may  have  brought  it  in  contact  with  the  salt 
between  her  timbers,  and  t)ius  leaving  traces 
of  it  upon  the  goods. 

Most  of  the  vessels  that  have  been  built  for 
many  years,  particularly  eastern  vessels,  art 
filled  with  salt  between  their  aide  timbers  and 
outside  and  inside  plank  or  ceiling,  up  to  the 
air  streak,  for  the  purpose  of  preserving  the 
timbers,  and  preventing  them  and  the  planks 
from  shrinking.  When  water  comes  in  contact 
with  this  salt,  either  through  the  small  open- 
ings below,  or  air  streak  above,  or  otherwise, 
the  tendency  of  it  is  to  settle  down  in  the  space 
it  occupies,  by  becoming  more  compact;  and 
when  the  ship  makes  water  in  the  hold,  and 
rolls  heavily  by  stress  of  weather,  throwing  the 
water  up  the  sides,  portions  of  the  salt  may 
escape  from  the  small  openings  below  and  pnss 
off  along  the  water  way  each  aide  of  the  keelson 
to  the  well  pump.  This,  however,  as  is  ap- 
parent, can  happen  rnrety,  if  at  all,  exceiit 
when  the  ship  labors  heavily  after  having 
shipped  much  water  in  consequence  of  rou^h 
and  boisterous  weather.  The  effect  of  the  Siilt, 
from  its  inherent  tendency  to  attract  ond  ab- 
sorb moisture,  is  to  tighten  the  seams  of  the 
ceilinfT.  rather  than  open  them,  and  thus  pre- 
vent any  escape  of  the  particles  of  salt  through 

It  has  been  suggested,  that,  assuming  the 
presence  of  salt  in  the  hold  may  be  properl3' 
accnunted  for  in  the  way  above  stated,  this 
should  be  considered  as  evidence  of  fault  in 
the  ship,  so  as  to  charge  the  respondents. 

But  in  the  first  place,  to  permit  the  libelants 
to  recover  upnn  this  ground  would  be  n  de- 
parture from  that  upon  which  they  have  chosen 
to  place  their  right  of  action  in  the  pleading*. 
That  is  founiled  exclusively  upon  their  improp- 
er stowage  of  the  salt  between  deck;  and  the 
proofs  in  the  case  have  been  taken  with  refer- 
ence to  the  issue  upon  that  allegation. 

In  the  next  plnte,  there  is  no  evidence  he- 
fore  us  of  any  detect  or  fault  in  the  vessel  In 
respect  to  the  ceiling  or  other  parts  of  her  con- 
nected with  the  process  of  tliiis  salting  the  tim- 
hers.  On  the  contrary,  the  port  wardens  them- 
selves speak  of  the  seams  of  the  ceiling  as  be- 
ing tight  and  in  good  order. 

The  truth  (s,  that  all  the  cases  proceeded  be- 
low, on  the  part  of  the  libelants  throughout, 
upon  the  a!le<^atIon  in  the  libels  that  the  dam- 


age  was  occasioned  by  drainage  from  the  sMkt 
of  salt  between  decks,  where,  an  supposed,  it 
was  improperly  stowed.  And  the  evidence  h 
the  record  In  respect  to  the  condition  of  tht 
ceilings  and  other  parts  of  the  hold  of  the  ves- 
sel, was  merely  incidental  and  casual,  no  point 
liaving  been  made  in  the  proofs  on  that  sub- 

*We  have  already  expressed  our  views  ['SAO 

upon  this,  the  main  question  involved  in  thi' 
case,  sjid  are  satisfied  that  the  damage  could 
not  have  been  occasioned  for  the  cause  set  forth 
in  the  libels;  but  happened  from  the  perils  of 
the  navi^tion.  We  will  simply  add,  what  wu 
omitted  in  the  proper  place,  that  nearly  all  the 
witneesea  concur  who  speak  on  the  subject,  thit 
the  goods  in  the  hold  were  most  damaged  b; 
wet  and  dampness  at  the  bottom,  or  lower  tier, 
and  diminishing  in  the  advance  to  the  upper. 
And  that  in  many  instances,  the  boxes  of  goodi. 
and  crates  of  hardware  were  wet,  or  very  damp, 
and  stained  at  the  bottom,  and  dry  and  sound 
on  the  top  and  sides,  confirming  the  view  that 
the    damage    proceeded    from    below. 

Our  conclusion  is,  that  the  decree  of  tht 
court  below  is  erroneous,  and  must  be  reversed 
with  costs,  as  to  so  much  as  awards  damages  to 
T.  Lambert  A  Brother,  and  to  the  South  C&n- 
lina  Railroad  Company,  and  that  the  proceed 
ings  be  remitted  to  the  court  below  with  direc- 
tions to  enter  a  decree  in  favor  of  the  appel- 
lants with  costs;  and  as  to  the  residue  of  the 
decree  the  appeal  is  dismissed  for  want  «f 
jurisdiction. 

Mr.  Justice  Daniels  dissented: 

This  case  is  one  of  a  class  over  which,  accord- 
ing to  my  opinion,  heretofore  repeatedly  ex- 
pressed, the  admiralty  courts  of  the  United 
States  have  no  jurisdiction  under  the  Constitn- 
tion.  It  is  the  case  of  a  contract  entered  into 
upon  land,  that  is,  in  the  City  of  Liverpool, 
to  be  fulfilled,  partly,  nay,  chiefly  on  land;  thW 
is,  by  the  delivenf  of  merchandise  In  the  Cilj 
of  Charleston.  The  remedy  for  the  infraction 
of  this  undertaking,  if  any  had  in  reality  ex- 
isted, would  have  been  an  action  in  a  court  of 
common  law,  upon  the  bill  of  lading,  the  writ- 
ten evidence  of  the  undertaking  of  the  car 
rier.  In  the  exposition  made  by  the  court, 
of  the  evidpncp,  as  explaining  the  origin  ami 
character  of  the  injury  complained  of  by  the 
libelants,  I  entirely  concur. 


This  cause  came  on  to  be  heard  on  the  trsn- 
acript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Sooth 
Carolina,  and  was  argued  by  counsel;  on  con 
sideration  whereof,  it  is  now  here  ordered,  nd 
judged  and  decreed  by  this  court,  that  fh'- 
decree  of  the  said  Cire'uit  Court  in  this  cause 
be  and  the  same  is  hereby  reversed,  with  cosht: 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court  for  fur- 
ther proceedings  to  be  had  therein  In  oonfor- 
mity  to  the  opinion  of  this  court. 
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8  81"]    rrHE   UNITED    STATES,   Plaintiff b. 


THOMAS  REID  and  Edward  Clements. 

Criminal  trial  in  one  of  original  thirteen  States 
— admisaibility  of  evidence  governed  by  law 
of  State  where  held,  as  it  was  in  1739  when 
U.  S.  Courts  were  established— Evidence  by 
juron  to  ahow  miaconduct  in  jury  roon 

nbere  two  persons  were  Jointly  IndieteiJ  to 
OireDae  committed  h  gala  at  tbe  United  8(iiiei>. 
■  murder  committed  upon  the  blgb  ecas.  and 


The  trial  took  place  In  Virginia,  and  the  evidence 
would  hai-e  been  competent  nnder  -  ' —  -"  "'- 
glnla  poised  In  1S4D. 


1   the   .■! 


g  tbBt 


ectlau    ot  (he   Judiciary   Act   of 
■     ■      ■      s  ot  the  several  S'"  " 


shall    -. --  - — 

common  law   In    the  courts  ot  the    United   Stni 

and  not  crfmlnai  offenses  atralnBt  the  United  Stai 

The  law  by  which  the  admlBalblllty  ot  testlmc.-. 
In  criminal  cases  must  be  determined,  Is  the  law  of 
tbe  State,  as  It  was  when  the  courla  of  the  United 
States  were  established  by  tbe  Judiciary  Act  of 
1789. 

Wllhout  laying  down  any  general  rule,  how  far 
tbe  amdavlts  of  jurors  Impeacbltig  their  verdict 
ought   lo    be   received.   It   Is   decided  that    thr   -•" 


.1  ot   t 
I,  they   ■ 


read  n 


that,   wbllat 


trial. 

1    of  the  United  Slates  for  the  Eastern  Dif 
trict  ot  Virginia,  upon  a  certificate  of  division 
in  opinion  between  the  judges  thereof. 
Tbe  facts  are  all  stated  in  the  opinion  of  tlie 

It  was  argued  by  Messrs.  Joynea  and  Crit- 
teiNin  (Attorney-General)  tor  the  United 
Bttttes,  and  by  MesBTS.  Crane  and  Scott  for  the 

defen<kinta. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comet  before  the  court  upon  a 
certificate  of  division  between  the  jmltrfs  ff 
the  Circuit  Court  for  the  District  of  Virginia. 

Thomas  Reid  and  Eihvard  Clements  were 
jointly  indicted  for  murder,  ciimniiltrd  l>y  ttiim 
on  the  high  seas,  on  board  the  American  ship 
J.  B.  Lindsey. 


They  were,  by  the  permission  of  the  court, 
separately  tried,  and,  upon  the  trial  of  Reid, 
be  proposed  to  call  Clements  as  a  witness  on 
bis  behalf.  The  court  rejected  the  testimony, 
being  of  opinion  that,  as  he  was  jointly  indict- 
ed with  the  prisoner  on  the  trial,  he  was  not  a 
competent  witness.  Reid  was  found  guilty  by 
the  jury. 

At  a  subsequent  day  be  moved  tor  a  new 
trial  upon  two  grounds:  lat.  Because  the  tes- 
timony of  Clements  was  improperly  rejected; 
and,  2d.  For  misbehavior  in  two  of  the  jury 
who  tried  the  cause.  In  support  of  the  second 
objection,  he  ordered  in  evidence  the  volnn- 
tnry  alFiiiavita  of  the  two  jurors,  one  of 
•whom  deposed  "that,  while  the  case  ['Sea 
was  on  trial,  and  the  jury  were  impaneled,  a 
newspaper  was  sent  to  him  by  some  of  his 
family  from  his  counting  room.  It  was  a  news- 
paper for  which  he  was  a  subscriber,  which 
was  regularly  left  at  his  counting  house,  and 
which  he  was  accustomed  to  read.  He  looked 
slightly  over  it,  and  saw  that  it  contained  a  re- 
port of  the  evidence  which  had  been  given  In 
the  case  under  trial,  a  part  of  which  he  read 
and  put  the  paper  in  his  pocket;  that,  while 
the  jury  were  in  their  room  deliberating  on 
their  verdict,  he  read  over  the  report  ot  the  evi- 
dence in  the  newspaper;  he  read  it  from  curios- 
ity, and  thought  it  correct,  and  that  it  re- 
freshed his  memory;  but  it  had  no  influence  on 
his  verdict,  and  that  he  had  made  up  his  mind 
before  he  read  it.  There  was  no  conversation 
about  the  newspaper  report  in  the  jury  room, 
nor  did  he  speak  ot  it  there  to  any  one,  nor 
does  he  know  that  the  other  jurors  knew  that 
the  report  of  the  evidence  was  in  the  news- 
paper they  saw  him  reading." 

The  other  juror  deposed  "that  he  saw  this 
ncw8pa]jer  while  the  jury  was  impaneled  in 
the  court  room,  anci,  upon  looking  at  it,  saw 
that  it  contained  a  report  of  the  evidence  that 
had  been  given  in  the  case  under  trial.  He- 
lonked  over  a  few  sentences  and  put  the  paper 
lide,  and  did  not  see  it  afterwards.  He  did 
it  think  the  report  accurate;  it  had  not  tW 
slightest  influence  on  his  judgment.' 

Upon    the   argument    ot    the    motion    above 

cntioned    the    following   questions   arose: 

Ist.  Ought   the   court  to   have   received   the 

evidence  of  Clements  in  behalf  of  the  prisoner; 

and  does  the  refusal  of  the  court  to  admit  his 

testimony  entitle  the  prisoner  to  a  new  trial? 
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Indicted  tor  uttering  a 
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S  Jointly  Indicted  tor  i 


1  witness  tor  him.  Tbe 
"?fhere"tw"o"or  mfire"per'sona  are  jolntlv  Indicted 
for  a  felony,  tbe  right  to  a  'tP°f|^'''fl*,''J[|J,n^''t  "JJ 
throve  his  co-defendant  as  a  witness  In  bis  liebnif. 
mis  can  only  be  done  by  dlscharglnc  bim  from  the 
record,  as  bv  entry  ot  nolle  pi'OBeriul,  or  liy  «n  or- 
der for  bla  dismissal  and  dlsclmge,  or  br  a  verdict 
of  acqoKta!.  where  no  aufllclent  evidence  has  been 
.^iwAn  AfFflirtDt  bim  Rex  V.  Ikiston,  4  M:ist,  Zf-  :  1 
C.  a63:  Roicoe  C.r.  V.\-.  \i\2_^  2  ll^i; 


eopio  V.  Melnl^vre.  1  P[irk.  Cr.  Rep.  371 :  Stale  "v 

lonwe'alfb,  2  Vlr>!. 'fas.  314;  1  Thll.  Ev.  "i; 
eate's  Ev.  100,  note  1  :  llnles  P,  C.  300  :  1  Stark- 
's l':v.  234 :  Itci:  V.  l.nCoDcp.  .'>  Esn.  154  ;  Mclntyre 
The  People,  ft  N.  V.  (o  Held. I  38  :  Klcbanlson  v. 
'IDIams.  12  Mod.  :n9 :  Gibson  v.  McCarty.  Cas. 
■rap.  Hordw.  311:  RInIc  v.  Itoberts,  15  Mo.  28; 
Inle   V.    Chnmn.    1  fi   Mo.   .n.S.'i. 

I   adduced   agaloat 


Kyan  &  M.  401  ;   Rei   v.   Mutlnera  of  the  Bounty, 
cited  1  Enst,  312.  31.1. 

So.  where  two  were  Indicted  for  an  B:!sautt  and 
one  submitted  and  was  fined,  and  the  other  pleaded 
not  guilty,   the  former   was  adraltted  an  a  compe- 


M2  Sdpbkue  Coubt  or  ■\ 

2d.  Ouglit  the  «niiiavitB  of  the  two  jurors 
to  be  received;  and  do  the  facte  stated  in  them 
entitle   the   prisoner   to   a.  new  trialT 

And  upon  each  of  these  points  the  judges  of 
the  Circuit  Court  were  opposed  in  opinion,  and 
ordered  that  the  questions  be  certified  to  the 
Supreme  Court  for  its  decision. 

The  difficulty  in  the  first  question  arose  upon 
the  construction  of  the  34th  section  of  the  Act 
of  Congress  of  1789. 

By  a  statute  ot  Virginia,  adopted  in  1849,  it 
is  provided  "that  no  person  who  is  not  jointly 
tried  with  the  defendant  shnll  be  incompetent 
to  testify  in  any  prosecution  by  leason  of  in- 
terest in  the  subject  matter  thereof."  And  if 
the  sectioii  in  the  Judiciarj'  Act  above  referred 
to  extends  to  the  testimony  in  criminal  cases 
in  the  courts  of  the  United  States,  then  the  tes- 
timony of  Clements  was  improperly  rejected. 

The  section  in  question  declares  that  the 
SBS*]  laws  of  the  several  'States,  except 
where  the  Constitution,  treaties,  or  statutes  o( 
the  United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision, 
ID  trials  at  common  law,  in  the  courts  of  the 
Ubited  States,  in  cases  where  they  apply. 

The  language  of  this  section  cannot,  upon 
any  fair  construction,  be  extended  -  beyond 
-civil  cases  at  common  law,  as  contradistin- 
guished from  suits  in  equity.  So  far  as  con- 
cerns rights  of  property,  it  is  the  only  rule  that 
«ould  be  adopted  by  the  courts  of  the  United 
States,  and  the  only  one  tbat  Congress  had  the 
power  to  establisn.  And  the  section  above 
quoted  was  merely  intended  to  confer  on  the 
courts  of  the  United  States  the  jurisdiction  nec- 
essary to  enable  them  to  administer  the  laws  of 
the  States.  But  it  could  not  be  supposed,  with- 
out very  plain  words  to  show  it,  that  Congress 
intended  to  give  to  the  States  the  power  oE  pre- 
scribing the  rules  of  evidence  in  trials  for 
ofTenaes  against  the  United  States.  For  this 
construction  would  in  elTect  place  the  criminal 
jurisprudence  of  one  sovereignty  under  the 
control  of  another.  It  is  evident  that  such 
could  not  be  the  design  of  this  Act  of  Con- 
gress, and  that  the  statute  of  Virginia  was  not 
the  law  by  which  the  admissibility  ot  Clements 
as  a  witness  ought  to  have  been  decided. 

Neither  could  the  court  look  altogether  to 
the  rules  oF  the  English  common  law,  as  it 
existed  at  the  time  of  the  settlement  of  this 
country,    for    reasons    that    will    presently    be 
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stated.  Nor  is  there  any  Act  of  Congress  pt*- 
scribing  in  express  words  the  rule  by  whicb 
the  courts  of  the  United  States  are  to  be  gov- 
erned, in  the  admission  of  testimony  in  crimi- 
nal cases.  But  we  think  it  may  be  found  with 
sufficient  certainty,  not,  indeed,  in  direct  termi, 
but  by  necessary  implication,  in  the  Acts  ot 
1TS9  and  1790,  estabUshiD^  the  courts  of  tba 
United  States,  and  providing  for  the  punish' 
ment  of  certain  offenses.  And  the  law  bf 
which,  in  the  opinion  of  this  court,  the  admis- 
sibility of  testimony  in  criminal  cases  vavgl  be 
determined,  is  the  law  of  the  State,  as  it  was 
when  the  courts  of  the  United  States  were  es- 
tablished by  the  Judiciary  Act  of  1789.  The 
subject  is  a  grave  one,  and  it  is  therefore  prop- 
er that  the  court  should  state  fully  the  ground) 
of  its  decision. 

The  colonists  who  established  the  English 
colonies  in  this  country,  undoubtedly  brought 
with  them  the  common  and  statute  laws  of 
England,  as  they  stood  at  the  time  of  their  emi. 
{Ration,  so  far  as  they  were  applicable  to  tha 
situation  and  local  circumstances  of  the  colonj. 
And  among  the  most  cherished  and  familiar 
principles  of  the  common  law  was  the  trial  bj 
civil,  and  still  more  especially  in  erne- 
sGs.  And,  however  the  colonies  may 
nave  varied  in  other  respects  in  the  modifies 
tions  with  which  the  common  or  statute  law 
was  adopted,  *the  trial  by  jury  in  all  of  ['SS* 
them  of  English  origin  was  regarded  as  a  ri^t 
of  inestimable  value,  and  the  best  and  onlj 
security   for   life,   liberty,  and   property. 

But  as  the  law  formerly  stood,  the  value  of 
this  right  was  much  impaired  by  the  mode  «f 
proceeding  in  criminal  cases.  For  when  a  per- 
son was  accused  of  a  capital  crime,  and  his  life 
depended  upon  the  issue  of  the  trial,  he  wsi 
denied  compulsory  process  for  his  witnesses; 
and  when  they  voluntarily  appeared  in  his  be- 
half, he  was  not  permitted  to  examine  them  on 
oath,  nor  to  have  the  aid  of  counsel  in  his  de- 
fense, except  only  as  regarded  the  questions  of 

It  is  true  that  Lord  Coke,  in  hie  3  Inst,  part 
3,  79,  declares  in  strong  terms,  that  the  rule 
which  prohibited  the  witnesses  for  the  accused 
from  being  examined  on  oath,  was  not  founded 
in  law.  Yet  the  rule,  at  the  period  we  spesk 
of,  was  daily  sanctioned  and  acted  on  in  the 
English  courts  (2  U.  PI.  of  the  Crown,  283,  4 
Bl.  Com.  366,  358,  959),  and  was  in  full  forve 


a: 


Straaee,  633  :  Reslna  v.  LrnDs,  9  Car.  &  P.  S5S ; 
ReclDa  V.  WllliamB.  8  Car.  &  P.  283. 

lu  Georgia,  where  sererat  are  Jolnttr  Indicted.  If 
tne  ot  them  choosi's  to  tie  tried  sepsralely,  be  Is  to 
lie  reenrded  as  it  iDdlctvd  separately,  anrj  a  co-de- 
ren.liint  is  eompetent  Id  t?gtltr  Iq  his  behalf.  Jones 
V.  MMIc.  1  Kelly,  010. 

In  Ti'im.'ssce.  where  tuo  are  jointly  Indicted  lor 
asaaiilt  and  battery,  and  one  af  Ibem  on  motion  is 
tried  Itrst,  the  wile  of  the  otber  ma;  be  admitted 
lo  testify  foe  him.     Moffat  v.  The  State,  2  Humph. 


Where  two  are  Jointly  Indicted  for  bnrglarr,  W 
pleaded  guilty,  and  big  plea  was  recorded  but  Di 
sentence  passed  on  him,  and  the  other  pleaded  no' 
Euilty  and  was  tried,  on  the  trial  of  tbe  latter  tbi 
former  Is  a  competput  witness  for  him.  Reilna  t 
George.  Car.  &  M.  111. 

Three  were  Jointly  Indicted  lor  a  felony;  the] 
pleaded   not   ftullty   and   were   tried    together:  tm 


indicted  and  tried  together,  one  to 


others:  bo  If  be  has  pleaded  eiiilty.  or  been  sep. 
■rately  couvlcled.  provided  Judgment  has  not 
been  prononncrfl  against  him  for  an  oftenae  which 
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Paynes.  7  I..  R.  C.'C.  349  ;"4i"L.' JT'M.  cresTlJ 
Cox,  C.  C.  118 ;  20  W.  K.  890 ;  88  L.  T.  N.  8.  41. 

The  wife  of  one  of  several  persons  on  their  trlsl 
at  tbe  aame  time  on  a  lolnt  Indictment  canuot  be 
called  aa  a  wltuess  (or  or  against  any  of  them,  not- 
withstanding tbe  indictment  contains  more  rounti 
than  one,  respectively  charging  Olstlnct  oITensea 
Reglna  v.  Thompson,  41  L.  J.  H.  C.  112 ;  1  L.  B. 
C.  C.  877;  20  W.  B.  728;  86  I^  T.  K.  S.  66T;  B 
Cox,  C  C.  202. 
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when  Uie  English  calcmies  were  planted  in  this 
country. 

riiis  oppressive  mode  ot  proceeding  hnd  been 
abolished  in  England  and  the  colonics  also  by 
dilTerent  statutes  before  the  Declaration  ot  In- 
dependence, But  the  memory  of  the  abuses 
which  had  been  practiced  under  it  had  not 
passed  away.  And  the  thirteen  colonies  who 
united  in  the  Declaration  of  Independence,  as 
soon  as  they  became  states,  placed  in  their  re- 
spective constitutions  or  fundamental  latTS, 
safeguards  against  the  restoration  of  proceed- 
ings which  were  so  oppressive  and  odious  while 
they  remained  in  force.  It  was  the  people  of 
these  thirteen  states  which  formed  the  Consti- 
tution of  the  United  States,  and  ingrafted  on 
it  the  provision  which  secures  the  trial  by  jury, 
•ad  abolishes  ths  old  common  law  prooeeding 
vvliich  had  so  often  been  used  for  the  purposes 
of  oppression.  And  the  provisions  in  ths  Con- 
stitution of  the  United  States  in  this  respect 
are  subBtantially  the  some  with  those  which 
had  been  previously  adopted  in  the  several 
Str'tes.  They  were  overloolcad  in  the  Consti- 
tution of  tlM  United  States  aa  originally 
ii'uuied.  But  as  soon  as  the  public  attention 
was  called  to  the  fact  that  the  securities  for  a 
fair  and  impartial  trial  by  jury  in  criminal 
cRses  had  not  been  inserted  among  the  cardinal 
principles  of  the  new  govenmient,  they  hastened 
lo  amend  it,  and  to  secure  to  a  party  accused 
of  an  offense  against  the  United  States  the 
same  mode  of  trial,  and  the  same  mode  of 
proceeding,  that  had  been  previously  established 
and  practiced  in  the  courts  of  the  several 
States. 

It  waa  for  this  purpose  that  the  6th  and  6th 
amendments  were  added  to  the  Constitution. 
The  6th  amendment  provides  that,  in  all  crim- 
inal prosecutions,  the  party  accused  shall  be  en- 
3«d-]  titltd  'to  a  trial  by  jury,  to  be  con- 
fronted with  tile  witnesses  against  him,  to  have 
compulsory  process  for  the  witnesses  in  his 
favor,  and  to  have  the  aid  of  counsel  in  hia  de- 

The  Judiciary  .4ct  of  1780,  sec.  20,  provides 
for  the  manner  of  summoning  jurors,  and  di- 
rects that  in  all  cases  (of  course  including  crim- 
inal as  well  as  civil  cases)  they  shall  be  desig- 
nated by  lot  or  otherwise  in  each  state,  accord- 
ing to  the  mode  of  forming  juries  therein  as 
then  practiced,  so  far  aa  the  law  of  the  state 
shall  render  such  designation  practicable  by  the 
courts  or  marshals  of  the  United  States }  and 
that  the  jurors  shall  have  the  same  qualiRca- 
tion*  as  were  requisite  for  jurors  by  the  law  of 
the  state  of  which  they  are  citizens,  in  the 
highest  court  of  law  in  the  state.    Both  of  these 

Eovisions  are  confined  by  plain  language  to 
e   state   laws   aa   they   then   were. 

The  Crimes  Act,  as  it  ia  usually  called,  of 
1790,  sec.  29,  makes  some  further  regulations, 
which  it  is  not  necessary  here  to  specify,  in  re- 
lation to  the  proceedings  and  right  of  peremp- 
tory challenge  in  criminal  oases  before  the  jury 
are    impaneled. 

But  neither  of  these  Acts  make  any  express 
provision  concerning  the  mode  of  conducting 
the  trial  after  the  jury  are  sworn.  They  do  not 
prescribe  any  rule  by  which  it  is  to  be  con- 
ducted, nor  the  testimony  by  which  the  guilt 
or  innocence  of  the  party  is  to  be  determined. 
Yet,  as  the  court*  of  the  United  States  were 
IB  Ij.  cd. 


then  organized,  and  clothed  with  jurisdiction 
in  criminal  cases,  it  is  obvious  that  some  cer- 
tain and  established  rule  upon  this  subject  was 
necessary  to  enable  the  court^  to  administer 
the  criminal  jurisprudence  of  the  United  States. 
And  it  is  equally  obvious  that  it  must  have 
been  the  intention  of  Congress  to  refer  them  to 
some  known  and  establi^ed  rule,  which  was 
supposed  to  be  so  familiar  and  well  uudorstood 
in  the  trial  by  jury  that  legislation  upon  the 
subject  would  be  deemed  superfluous.  This  is 
necessarily  to  be  implied  from  what  these  Acts 
of  Congress  omit,  as  well  as  from  what  they 
contain. 

But  this  could  not  be  the  common  law  as  it 
existed  at  the  time  of  the  emigration  of  the 
colonists,  for  the  Constitution  had  carefully  ab- 
rogated one  of  its  most  important  provisions  in 
relation  to  testimony  which  the  accused  might 
offer.  It  could  not  be  the  rule  which  at  that 
time  prevailed  in  England,  for  England  was 
then  a  foreign  country,  and  her  laws  foreign 
laws.  And  the  only  known  rule  upon  tlie  sub- 
ject which  can  be  supposed  to  have  been  in  the 
minds  of  the  men  who  framed  these  Acts  of 
Congress,  was  that  which  was  then  in  force  in 
the  respective  States,  and  which  they  were  ac- 
customed to  see  in  daily  and  familiar  practice 
in  the  State  Courts.  And  this  view  of  the  sub- 
ject is  confirmed  by  the  provisions  in  the  Act 
of  1789,  which  refers  its  courts  and  ofiiceES  to 
the  laws  of  the  respective  States  'for  ['366 
the  qualifications  ot  jurors  and  the  mode  of  se- 
lecting them.  And  as  the  courts  of  the  United 
States  were  in  these  respects  to  be  governed  hy 
the  la\fs  of  the  several  States,  it  would  seem 
necessarily  to  follow  that  the  same  principles 
were  to  prevail  throughout  the  trial;  and  that 
they  were  to  be  governed  in  like  manner,  in 
the  ulterior  proceedings  alter  the  jur^  was 
sworn,  where  there  was  no  law  of  Congress  to 
the  contrary. 

The  courts  of  the  United  States  have  uni- 
formly acted  upon  this  construction  of  these 
Acts  of  Congress,  and  it  has  thus  been  sanc- 
tioned by  a  practice  of  sixty  years.  They  refer 
undoubtedly  to  English  works  and  English  de- 
cisions. Fur  the  law  of  evidence  in  this  coun- 
try, like  our  other  laws,  being  founded  upon 
the  ancient  common  law  of  England,  the  de- 
cisions of  its  courts  show  what  is  our  own  law 
upon  the  subject  where  it  has  not  been  ciianged 
by  statute  or  usage.  But  ttie  rules  of  evidence 
in  criminal  cases,  are  the  rules  which  were  in 
force  in  the  respective  States  when  the  Judici- 
ary Act  of  1789  was  passed.  Congress  may 
certainly  change  it  whenever  they  think  proper, 
within  the  limits  prescribed  by  the  Constitu- 
tion. But  no  law  of  a  state  made  since  1780 
affect  the  mode  of  proceeding  or  the  rules 
of  evidence  in  criminal  cases;  :ind  the  testi- 
mony of  Clements  was  therefore  properly  re- 
jected,   and   furnishes    no   ground    for   a    new 

The  first  branch  of  the  second  point  presents 
the  question,   whether   the  affidavits   of  jurors 

ipeaching  their  verdict  ought  to  be   received. 

It  would  perhaps  hardly  be  safe  to  lay  down 
any  general  rule  upon  this  subject.  Unques- 
tionably such  evidence  ought  always  to  be  re- 
ceived with  great  caution.  But  cases  might 
arise  in  which  it  would  be  impossible  to  refuse 
them  without  violating  the  plainest  fi\x>s.V9\*:k 
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of  justice.  It  is,  however,  unnecessary  to  la^ 
down  anj  rule  in  this  case,  or  examine  the  de- 
cisions referred  to  in  the  argument.  Because 
we  are  of  opiaion  that  the  facts  proved  b;  the 
jurors,  if  proved  by  unquestioned  testiniony, 
would  be  no  ground  for  a  new  trial.  There  was 
Homing  iu  tue  newspapers  calculated  to  influ- 
ence their  decision,  and  both  of  them  swear 
that  these  papers  hod  not  the  slightest  influence 

We  shall  tlierefore  answer  the  first  ouestion 
in  the  negative;  and  to  the  second,  that  the 
facts  stated  in  the  affidavits  of  the  jurors  do 
not  entitle  the  prisoner  to  a  new  trial.  Where- 
tifj  accordingly  to  the  Circuit  Court. 

Orde« 

This  cause  came  on  t<i  be  heard  on  the  tran- 
SAI*]  script  of  the  'record  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  and  on  the  points  or  question! 
on  which  the  judges  of  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  certifled 
b>  this  court  for  its  opinioii,  agreeably  to  the 
Act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel ;  on  consid- 
eration whereof,  it  is  the  opinion  of  this  court, 
1st.  That  the  said  Circuit  Court  ought  not  to 
have  received  the  evidence  of  Clements  in  be- 
half of  the  prisoner;  and  that  the  refusal  of 
the  court  to  admit  his  testimony  does  not  i 
tie  the  prisoner  to  a  new  trial;  and  2d.  That 
the  tacta  stated  in  the  allidavits  of  the  juror;  ' 
not  entitle  the  prisoner  to  a  new  trial.  Whi 
upon  it  is  DOW  here  ordered  and  adjudged  by 
this  court,  that  it  be  so  certiQed  to  the  said 
Circuit  Court. 


JOHN  H.  BENNETT  and  E.  P.  Hunt.  Admin- 
istrators of  John  D.  Amis,  Deceased,  Appel- 
lants, 
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THIS  was  an  appeal  from  the  District  Court 
of   the   United   Sfates   for   thn   District   of 
Texas. 

The  facts  arc  fiillj-  stated  iu  the  opinion  of 
tlie  court 
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It  waa  argued  by  Messrs.  Harris  and  Crit- 
tenden for  the  appellants,  and  by  HowarA  for 

the  appellees. 

Mr.  Justice  McLean  delivered  the  opinion  of 

the  court; 

This  is  an  appeal  in  chancery  from  the  decree 
of  the  District  Court  for  the  District  of  Texas. 

Butterworth  and  wife  filed  their  bill  against 
Bennett,  and  also  against  Hunt,  who  is  admin 
istrator  of  Amis,  representing  that  Amis,  the 
father  of  Mrs,  Butterworth,  conveyed  to  her 
by  deed,  or  bill  of  sale  under  seal,  in  conaidem 
tion  of  natural  love  and  affection,  certain  nc 
groes  named,  on  the  8th  of  April,  1840.  That, 
a  short  time  afterward.  Amis  died,  and  tbit 
Hunt,  the  •defendant,  administered  np-  ['588 
on  his  estate.  That,  on  application  to  the  ad- 
ministrator for  the  slaves,  it  was  Cound  the; 
were  in  possession  of  Bennett,  the  oUier  defend- 
ant, who  claimed  to  hold  them  by  an  absolvu 
bill  of  sale,  executed  in  June,  1S46.  by  the  said 
Amis,  and  that  the  slaves  were,  and  had  been, 
from  the  date  of  the  bill  of  sale  or  ahortly  aft- 
erward, in  the  possession  and  under  the  con- 
trol of  Bennett,  who  received  the  profits  of 
their  hire.  That  the  negroes  were  transferred 
to  him  to  secure  an  indebtment,  and  also  to  se- 
cure future  adVHJlces.  The  negroes  were  de- 
manded of  Bennett,  but  he  refused  to  surrra 
der  them,  on  the  ground  that  his  debt  had  dM 

In  his  answer,  the  defendant,  Bennett,  saji, 

the  negroes  were  in  his  possession  at  the  deatk 
of  Amis;  that  he  is  unwilling  to  aurrender  the 
possession  of  them  until  his  claim  shall  be  fnllv 
satisfied;  he  denies  that  the  proceeds  of  tile  la- 
bor of  the  slaves  were  sufficient  to  discharge  bii 
debt,  etc. 

The  defendant.  Hunt,  in  his  answer,  statn 
that,  on  the  1st  April,  1840,  io  the  lifetime  of 
Amis,  matters  of  difference  between  him  and 
Butterworth  were  submitted  to  the  arbitrament 
of  James  H.  Smith  and  W.  W.  Humpbrtea. 
who  awarded  that  Butterworth  should  deliver 
to  John  D.  Amis  two  negro  men  named,  or  paj 
$2,500;  that  other  negroes  should  be  delivered 
and  certain  moneys  paid  by  Butterworth,  and 
that  he  should  do  certain  other  things,  etc.;  and 
that  Amis,  on  hia  part,  should  transfer  all  the 
interest  he  might  have  to  any  portion  of  the  a- 
tate  formerly  owned  by  him,  to  Uary  E.  Butter 
worth,  wife  of  the  Complainant.  And  he  al- 
leges that  Butterworth  did  not  comply  with  the 
award  on  his  part;  and  the  defendant  asks  that 
he  may  be  compelled  to  perform  it ;  and  that 
the  bill  of  sale  by  Amis  to  Mrs.  Butterworth, 
of  the  negroes,  was  given  iu  pursuance  of  this 

It  appears  that  John  D.  Amis  and  William 

D.  Amia,  on  the  16th  of  December,  1S39,  by  sn 

indenture,  conveyed  to  Andrew  Harris  and'otb- 

ers,  their  creditors,  to  whom  they  owed  debu 

amounting   to   $73,263.88,   a   large   anic.unt   of 

real  and  personal  property,  to  secure  the  piv- 

~ent  of  that  sum.    A  large  number  oi  ncgroos 

;re  included  in  this  transfer. 

Bennett  also  plea'ied  in  bar  the  recovery  of  a 

.,   djfinent  by  Butterworth  against  defendant  in 

the  Diatiict  Court,  for  the  negroes  n.tmcd  iu  the 

nili-d  bill,  or,  if  the  same  could  not  be  bad 

as  Hiljiiilsed  that  he  should  recover  twelre 

Ired   dollars,  the   value  of  the  n^roee. 

~  -  IS. 
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The  court  made  an  interlocutor;  decree,  that 
the  bill  of  sale  waa  a  mortgage,  and  that  the 
complaiuants  had  a  right  to  redeem,  etc.;  and 
James  Love  waa  appointed  to  take  an  account 
of  the  amount  dne  Bennett  on  the  mortgage, 
S69*]  and  also  to  talce  an  'account  of  the  hire 
of  the  negro  slaves  in  the  posaCBBion  and  under 
the  control  of  Bennett;  and  the  master  waa  di- 
rected to  credit  him  with  any  extraordinary 
expenditures  which  were  necessary  on  account 
of  the  health  of  the  negroes,  and  also  for 
rearing  the  children,  etc.,  and  that  the  master 
should  report,  etc. 

A  report  was  made  by  the  master,  as  directed, 
which  showed  that  the  mortgage  money  and  in- 
terest had  been  paid  bj  the  hire  of  the  negroes, 
etc.,  and  that  *  balance  waa  due  the  complain- 
ant of  $318.eO. 

Exceptions  were  taken  to  this  report,  which 
were  overruled  by  the  court,  and  a  decree  was 
entered  confirming  the  report,  and  ordering  ibe 
sum  found  due  to  the  complainants  to  be  paid, 
and  that  the  negroes  in  controversy,  in  the 
hands  of  a  receiver,  should  be  delivered  to  the 
complainants. 

On  this  appeal,  the  rulings  of  the  court,  on 
the  exceptions  taken,  are  the  points  to  he  con- 
sidered. 

The  flrst  exception  is,  that  in  his  report,  the 
master  states :  "The  defendant  has  filed  and 
proved  an  account  marked  tio.  1,  of  the  re- 
ceipts and  expenditures  under  the  mode  of  man- 
agement in  said  report  stated,  which  he  did  not 
investigate,"  as  he  assumed  a  different  mode  of 
management  to  have  been  necessary  to  exempt 
the  defendant,  by  the  terms  of  the  decree,  from 
"wUlful  default." 

In  his  report,  the  master  saya:  "It  appear* 
In  evidence  that  Bennett  treated  the  Blavea 
with  unusual  indulgence  and  humanity,  and  in 
the  manner  that  was  pursued  by  Amis  in  bis 
lifetime.  He  rented  houses  for  them,  furnished 
them  food  and  clothing  with  great  liberality, 
and  proper  medical  attendance  when  necessary. 
That  he  sometimes  hired  them  by  the  day,  and 
sometimes  by  the  month.  It  is  also  in  proof, 
that  the  negroes  frequently  hired  themselves 
to  others,  and  were  paid  by  their  employers." 

The  defendant  having  possession  of  tlie  slaves, 
and  an  entire  control  over  them,  waa  bound 
to  exercise  a  reasonable  diligence  in  keeping 
them  engaged  in  useful  employments,  so  as  not 
only  to  pay  their  necessaiy  expenses,  but  also 
t4i  obtain  a  reasonable  compensatiiiu  for  their 
labor.  That  he  treated  them  with  humanity, 
provided  for  their  wants,  and  made  them  com- 
fortable, is  not  BulTicient.  Nor  is  it  a  suSicient 
excuse  for  him  to  say  that  he  managed  tlie 
slaves  as  they  had  been  managed  by  Amis, 
their  master.  Bennett  held  them  as  a  pledge, 
and  be  was  not  at  liberty  to  indulge  tbcm  in 
idleness,  as  their  master  may  have  done.  In  his 
peculiar  relation,  as  trustE!>,  he  had  active  du- 
ties to  perform;  and  we  think  the  master  did 
right  in  rejecting  the  account  rendered,  under 
310*]  a  management  which  showed,  *on  his 
part,  gross  negligence,  or  in  the  language  of 
the  interlocutory  decree,  "wilful  defai^t." 

It  appears  that  Amis  died  on  the  Ist  of 
August,  1847,  at  which  time  the  slaves  were 
in  the  possession  of  Bennett,  and  continued  to 
be  in  his  possession  at  the  time  the  account  was 
taken.  Three  months  were  allowed  by  the 
IS  L.  ed. 


master,  after  the  death  of  Amis,  before  the 
account  commences ;  and  as  there  was  consider- 
able sickness  at  Galveston,  where  the  slave*! 
were  situated,  "he  allowed  one  hundred  dol- 
lars as  extraordinary  expenditures  for  medical 
attendance,  food,  house  rent,  and  nursing." 
And  he  says  he  allowed  nothing  for  medicine 
or  medical  bills,  except  during  the  prevalence 
of  the  yellow  fever,  because  the  allowance  for 
hire  was  made  on  a  basis  which  covered  alt 
deductions  for  loss  of  time  or  other  contingent 

The  second  exception  Is,  that  the  master  in 
an  account.  No.  2,  filed  by  him,  stated  the 
charge  for  hire  of  the  slaves  as  commencing  on 
the  1st  November,  1947,  when  he  was  restricted 
from  making  such  charge  prior  to  the  20tb  of 
March,   1849. 

No  such  restriction  is  perceived  in  the  an- 
swer of  Bennett,  nor  in  any  other  pan  of  the 
proceeding.  It  seems  that  Bennett  was  in  pos- 
session of  the  slaves  before  the  death  of  Amis, 
a.nd  as  is  alleged  in  the  answer,  at  least  a.  part 
of  the  hire  was  paid  to  Amis  during  his  life. 
But  the  account  for  the  hire  is  made  to  com- 
mence three  months  after  his  death,  at  whicti 
time  it  is  admitted  the  estate  of  Amis  was  in- 
debted to  Bennett  91,433.72. 

The  third  and  last  exception  to  tlie  report  is, 
"that  the  master,  in  account  No.  2,  filed,  states 
a  balance  due  complainants  on  the  1st  ot  June, 
18S0,  of  «318.e0,  which  is  contrary  to  the  evi- 
dence of  complainants  and  defendant  now  filed 
with  said  report  marked  No.  3  and  No.  4;  and 
hath  not,  in  said  report,  allowed  and  credited 
the  defendant  the  expenses  proved  to  have  been 
incurred  in  the  management  of  the  slaved. 

As  this  exception  refers  to  the  evidence  be- 
fore the  master,  we  have  examined  it,  and  al- 
though there  is  a  discrepancy  between  some  of 
the  witnesses  as  to  the  hire  of  the  slaves,  yet 
the  weight  of  evidence  seems  to  be  in  favor  of 
the  report  of  the  master.  He  made  no  special 
allowance  for  expenses,  medical  or  otherwise, 
as  he  stated  the  allowance  for  the  service  of 
the  slaves,  at  a  sum  which  said  services  were 
proved  to  be  worth,  dear  of  all  deductions  for 
clothing,  loss  of  time,  or  medical  treatment. 

It  is  probable  that  the  sum  allowed  by  the 
master  exceeded,  considerably,  the  actual  money 
received  for  the  hire  of  the  slaves.  But  the 
negligence  or  want  ot  attention  by  Bennett,  in 
giving  indulgence  to  the  slaves,  or  tn  failing  to 
have  them  suitably  employed,  should  not  excuse 
him  from  an  equitable  charge  of  what 
•they  could  have  earned.  On  this  basis  ["371 
the  master  acted  in  making  out  the  acoaiint, 
and  we  think  it  was  properly  assumed  by  % 
him.  And  in  this  view  there  appears  to  bo  no 
error  or  mistake  in  the  account  stated,  which 
should  have  prevented  the  District  Court  from 
sanctioning  it. 

The  charges  by  Bennett  for  the  superintend- 
ence and  management  of  the  slaves  were  not 
allowed  by  the  master,  nor  the  charfjc  for  coin- 
missiona.  These  items,  if  the  defendant  were 
entitled  to  an  equitable  allowance  for  the  serv- 
ices stated,  would  amount  only  to  a  small  sum. 
and  we  think,  under  all  the  circumatancee  of 
the  case,  neither  this  omission,  nor  the  other 
exceptions  to  the  report  of  the  master,  arc  of 
a  character  to  require  the  reversal  of  this  de- 
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There  was  no  action  on  the  pies  in  bar  filed 
by  Bennett,  which  is  an  irregularity,  not  im- 
portant, however,  to  be  notioed  on  the  appeal. 
Nor  does  it  appear  that  any  notice  waa  taken 
in  the  District  Court  of  the  award  aet  up  in 
his  answer  by  Hunt,  the  administrator.  As  the 
consideration  for  tlie  transfer  of  the  slaves  by 
Amis  to  his  daughter  was  natural  love  and 
affection,  as  appears  by  the  bill  of  sale,  it  could 
not  have  been  considered  as  within  the  award 
stated. 

The  decree  of  the  District  Couit  is  aflirmed, 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  hero  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  id  this  cause  be,  and  the 
uune  is  hereby  affirmed,  with  costs. 


PHINEAS  0.,  NABBY,  JABEZ,  and  BENJA- 
MIN B.  SARGEANT,  heirs  of  Samuel  Sar- 
geant,  Plaintiffs  in  Error, 

THE   STATE   BANK  OF   DJDIANA. 

Indiana  Acts  as  to  lands  given  for  establish- 
ment of  county  seat  applied — Papers  found 
on  files  of  court  not  allowed    to   contradict 


!   rigtit   of   entry   la 


pollcj  of  a  atnle  In  establlslilrs  tlie  seat  of  Justli 
for  a  new  count;.  It  naa  pi'oiier  to  allow  It  to  I 

wdKbed  by  tbem  Id  expounding  the   proilslons  < 

Where  a   conit.   acting  under  a  state  I"~    " 


'    Sl«t 


was  an  ejectment  brought  by  the  plain- 
in  error,  citizens  of  Vermont,  against  the 
'   Bank   of   Indiana,   under   the   following 


By  a  law  passed  oo  the  14th  of  January, 
1824.  the  Le(;iBlature  of  Indiana  provided  that 
ivhunovcr  any  new  county  should  be  laid  olf, 
five  couimissioners  should  be  appointed  to  lo- 
cate the  scat  of  justice  therein,  to  receive  dona- 
tions ill  land,  and  take  title  bonds  for  the  con- 
veyance of  it  to  such  persons  as  the  county 
-— ■ a  should  direct.  | 

anuary,  I 

1820,  an  Act  was  passed  creating  the  County  I 
of  Tippecanoe,  which  so  far  altered  the  Act  of 
1824  an  lo  substitute  a  hoard  of  Hve  justices  | 
of  Ihp  pence  in  lipu  ot  couut'j  commissioners,  j 
r.iil  these  justices  of  the  peace  weie  iiot  \ji\» 
1038 


appointed  until  June.  The  rest  of  tlie  Aet 
WHS  to  go  into  operation  on  the  first  Monday 
in  May. 

Accordingly,  on  the  first  Uonday  in  May,  a 
majority  of  the  commissioners  appointed  to 
locate  the  seat  of  justice,  met  and  designated 
Lafayette  oh  the  town.  On  the  4th  of  May 
they  received  two  bonds,  with  the  name  of 
Samuel  Sargcant  as  an  obligorj  in  one  of  whkfa 
he  was  the  sole  obligor,  and  in  the  other  a 
joint  obligor  with  other  persons.  These  bonds 
boimd  Sargeant  to  convey  the  land  "to  the 
board  of  justices  of  Tippecanoe  County  that 
may  hereafter  be  organised,  and  their  Bucces- 
sors  in  office." 

On  the  8th  of  July,  1826,  the  board  of  jus- 
tices, having  been  elected,  met  and  organ iud. 
Samuel  Sargeant  was  county  clerk  and  ex  of- 
ficio clerk  of  the  board  of  justices.  They  re- 
ceived the  report  of  the  locating  commiasionen, 
and  ordered  a  public  sale  of  the  lots  for  which 
title  bonds  had  been  given,  to  take  place  on  th« 
second  Monday  of  the  ensuing  October. 

In  the  latter  part  of  July,  1826,  Samuel  Sar- 
geant died.  His  co-obligors  in  tbe  bond  eaa- 
Teyed  their  title  to  the  justices,  according  lo 
the  tenor  of  tbe  bond. 

By  the  Aet  of  1823,  it  waa  provided  that  n 
case  of  the  death  of  any  person  who  had 
executed  or  might  execute  such  a  bond,  tbe 
obligee  might  apply  to  the  Circuit  Court  of  the 
Comity  to  appoint  a  conimissioncr  to  convey 
the  title,  provided  four  wceiu'  personal  notitt 
should  be  given  to  the  heir  of  the  obligv,  er 
certain  advertising  if  a  non .resident. 

At  the  term  of  the  Tippecanoe  Circnit  Ooor^ 
which  was  held  'in  November,  1827,  [•171 
the  board  of  justices  prayed  the  court  to  w- 
point  a  commissioner  to  convey  Sargean^i 
titlei  whereupon  the  court  passed  an  order  con- 
cluding in  the  following  words,  viz.: 

"And  it  appearing  to  the  satisfaction  of  i'  ■ 
court  now  here,  that  proper  and  legal  notice 
have  been  given  of  this  motion,  it  is  therefon, 
by  the  court  now  here,  ordered,  that  Eichaid 
Johnson  l>e  appointed  commissioner  to  convey 
hy  good  and  sufficient  deed  unto  the  board  of 
justices  of  Tippecanoe  County,  or  their  niecea- 
Bors  in  ofSce,  said  lots  and  parcels  of  grouad 
in  pursuance  of  the  aforesaid  bonds,  in  fM 
simple,  for  and  on  behalf  of  tbe  heirs  of  tht 
said   Samuel  Sargeant,  deceased." 

On  the  Sth  of  April,  1S28,  Richanl  JohasM 
executed  the  deed. 

On  the  17th  of  November,  1S46.  Phineas  O. 
Sargeant,  Nabby  Sargeant,  Jabez  Sargeaat, 
and  Benjamin  B.  Snrgeant,  heirs  at  law  id 
Samuel  Sargeant,  defeased,  and  resident  cit- 
izens of  Vermont,  brought  an  action  of  eject- 
ment in  the  Circuit  Court  of  the  L'nitrd 
States,  for  a  part  of  the  property,  against  the 
Stale  Bank  of  Indiana. 

In  May,  1846,  the  cause  came  on  for  ttW, 
when  the  jury,  under  certain  instructions  froa 
the  court,  found  a  verdict  for  the  defendant. 

The  bill  of  exceptions  extended  over  twenty- 
five  pages  of  the  printed  record,  and  therefcn 
cannot  be  inserted  at  length. 

The  plaintiffs  having  proved  a  title  in  Bw 
geant  and  their  heirship,  rested  their  isae. 

The  defendnnt  gave  in  evidence  the  neari 
hook  of  the  justices  of  Tippecanoe  Cooty; 
the  report  of  tbe  commissioners  aiKwiatari  t> 
\oc&\a  Uw  seat  of  juaticei  the  execntJM  ni  Ife* 
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title  bond;  utd  then  offered  in  evidence  the 
record  of  the  Tippecanoe  Circuit  Court  relatiTe 
to  the  execution  of  the  deed  by  Johnson. 

To  the  production  of  which  sforeaaid  record 
in  evidence  b^  the  aaid  defendant  the  sajd 
plaintifTa  then  and  there  objected,  upon  the 
following  grounda  asgumcd  by  them,  namely: 
The  proceedings  were  coram  non  judice,  and 
void,  as  the  court  bad  no  jurisdiction  of  the 
person  nor  of  the  Buhject  matter;  the  bond  be- 
in^  void,  the  court  had  no  jurisdiction  to  enter- 
tain proceedings  upon  it;  the  proceedings  were 
between  no  parties  known  at  the  time  to  the 
law  in  Indiana.  There  was  no  legal  notice  of 
the  proceeding;  the  preliminBry  steps  were  not 
taken  to  confer  iurisdiction,  and  jurisdiction 
never  attached;  and  at  the  time  of  making  said 
objection,  and  before  the  said  defendant  had 
closed  its  evidence,  the  said  plaintiSa  otiered  to 
produce  in  evidence  to  the  court  the  following 
authenticated  copy  of  a  paper,  to  wit: 
S74*]  *(The  paper  was  ■  notice  published  in 
the  newspaper,  which  waa  for  the  heirs  to  ap- 
pear at  a  different  time  and  term  from  that  at 
which  the  proceedings  were  held,  and  an  affi- 
davit of  its  publication,  indorsed  "Filed  7th 
November,  1827,"  Hoover,  clerk.) 

To  the  production  of  this  paper  in  evidence, 
the  defendant  objected. 

The  defendant  then  offered  in  evidence  a 
confirmatory  deed,  signed  by  Sargeant's  co- 
obligors  in  the  bond,  and  by  Johnson  as  rep- 
resenting Sargeant. 

To  the  production  of  which  last -mentioned 
copy  in  evidence  the  said  plaintiffs  then  aod 
there  objected,  on  the  ground  assumed  by 
them  that  the  same  was  void,  having  been  ex- 
ecuted without  any  authority  of  law;  and  there 
being  no  vendors  named  in  the  deed;  which 
said  several  objections,  so  made  by  said 
plaintiffs  as  aforesaid,  the  court  then  and 
there  overruled,  and  permitted  the  said  papers 
and  copies,  and  each  of  them,  so  offered  by 
said  defendant  as  aforesaid,  to  be  read  in  evi- 
dence, and  they  were  rend  in  evidence  to  the 
jury  by  the  said  defendant. 

This  was  all  the  material  testimony  on  behalf 
of  the  defendant. 

After  the  evidence  for  the  defendant  bad 
been  closed,  the  plaintifTs  proved  that  the  first 
election  for  justieea  of  the  peace,  for  Tippeca- 
noe County,  was  held  on  the  third  Monday  in 
June,  eighteen  hundred  and  twenty-six,  pur- 
suant to  the  proclamation  of  the  Governor  of 
Indiana  in  that  behalf,  and  that  the  commis- 
sions of  said  justices,  as  appears  from  the  rec- 
ords of  the  Secretary  of  State  of  Indiana,  bear 

date  on  ;   and  tliat  said  justicca  held 

their  first  session  on  the  eighth  day  of  July, 
eighteen  hundred  and  twenty-six  (being  Sat- 
urday), as  set  forth  in  the  foregoing  record 
thereof;  and  that  said  justices  did  not  hold  any 
other  session,  or  meet  as  a  board  at  any  other 
time,  until  aft«r  the  death  of  said  Samuel  Sar- 
geuL 

And  after  the  evidence  on  both  sides  hnd 
been  closed,  the  said  plaintiffa  moved  the  court 
to  charge  the  jury  as  follows,  to  wit: 

1.  That  the  title  bond  given  in  evidence  by 
the  defendant  is  void  as  against  Samuel  Sar- 
f^nt  and  his  heirs,  for  want  of  an  obligee  in 
being  capable  of  being  contracted  with  at  the 
time  of  the  delivery  of  said  bond. 
IX  I.,  ed. 


2.  That  the  said  title  bond  Is  a  nullity  as 
against  said  Sargeant  and  his  heirs. 

3.  That  the  record  and  proceedings  of  the 
Tippecanoe  Circuit  Court,  and  the  commia- 
sioDcrs  deed  in  pursuance  thereof,  are  wholly 
void,  and  did  not  devest  the  title  of  Samuel 
Sargeant's  heirs. 

*i.  That  the  oartifled  copy  of  the  no-  ["S78 
tice,  and  proof  of  publication  given  in  evidence 
by  the  plaintiffa,  is  a  part  of  the  record  of  the 
proceedings  of  the  Tippecanoe  Circuit  Court, 
and  as  such  may  explain  and  qualify  the  state- 
ment in  the  record,  that  proof  was  made  that 
"due  and  legal  notices  had  been  given;" 
which  said  several  instructions  and  each  ot 
them  the  court  refused  to  give  to  the  jury; 
but  charged  the  jury  that  the  aaid  record  of 
the  Tippecanoe  Circuit  Court  is  not  void,  and 
that  the  above  proof,  so  produced  and  given  in 
evidence  by  the  said  defendant,  is  competent 
evidence  to  prove  a  dedication  to  public  uae, 
and  the  title  of  the  premiaea  in  controveny 
out  of  the  lesaors  of  the  plaintiffs. 

To  which  said  several  opinions  and  decisiona 
of  the  court  in  admitting  said  evidence,  ao  as 
above  offered  by  the  defendant  and  objected 
to  by  the  plaintiffs,  and  in  refusing  to  charge 
the  jury  as  moved  by  the  said  plaintiffs,  as 
above  stated,  and  to  the  charge  so  as  above 
given  by  the  court  to  the  jury,  the  said  plain- 
tiffs except,  and  pray  that  this  their  bill  of  ex- 
ceptions  may  be  signed,  sealed,  and  made  a 
part  of  the  record  in  this  cause,  which  is  done, 
etc.;  both  parties  agreeing  in  open  court  that  in 
making  up  of  the  record,  whenever  the  words 
"here  insert"  occur  in  this  bill  of  exceptions, 
the  clerk  shall  copy  and  insert  the  documents 


be  deemed  and  taken  as  part  of  the  record  in 
this  cause,  and  ao  considered  by  the  Supreme 
Court.  John  McLean.  [S^l.] 

Upon  these  exceptions,  the  case  came  up 
to  this  court,  and  was  argued  by  Mr.  Smith  for 
the  plaintiffs  in  error,  and  Mr.  White  for  the 
defendant. 

Mr.  Smith,  for  the  plaintiffs  in  error,  con- 
tended, that  the  court  suffered  illegal  evidence 
to  go  to  the  jury,  as  stated  in  the  bill  of  excep- 
tions, in  admitting  in  evidence  the  title  bond 
set  forth  in  the  bill  of  exceptions,  because  it 
created  at  most  but  an  equity,  and  could  not 
be  set  up  against  the  legal  title  in  the  case, 
even  if  valid,  and  could  not  legally  be  given 
in  evidence  in  the  action  of  ejectment.     See  2 


action  of  ejectment  was  brought,  applied  to  be 
made  a  defendant  in  the  cause.  Held,  that  as 
the  claim  was  merely  of  an  equitable  nature, 
the  application  could  not  be  granted." 

Thia  case  sustains  our  position,  that  the  title 
bond  was  illegally  admitted  in  evidence  upon 
general  principles.  But  we  do  not  rest  the 
<]ueation  here.  We  inaist  that  the  title  bond 
was  'void  for  the  want  of  parties  in  esse  [*S7S 
at  the  time  of  its  execution,  as  appears  upon 
its  face.  It  was  made  payable  thus,  "Held, 
and  firmly  bound  unto  the  board  of  justices  of 
Tippecanoe  County  that  may  hereafter  be  cnr- 
ganized,  and  their  Buccesaors  in  office."  There 
was  CO   board  of  justices  or  county   commit- 
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nioners  In  existence  at  the  time,  nnd 
ery  of  the  bond  could  then  take  place,  it  was 
therefore  void  at  cominon  law.  Sbep.  Toucli. 
235;  1  Cruiec,  41Si  9  Muss.  419;  Bacon's  Abr. 
Obi.  C;  4  Ohio  R.  lOB.  The  latter  case  is  pre- 
cisely in  point,  the  rery  quest  ion  having  been 
before  the  court  and  decided.  The  bond  waa 
also  void  as  a  statutory  bond,  aa  the  com- 
missioncrs  appointed  to  locate  the  county  leat 
were  not  authorized  to  take  auch  a  bond.  The 
Act  conferring  the  powers  on  these  commia- 
■ioners  provides  that  "the  commission  era 
ahall  take  a  bond  to  be  made  payable  to  the 
board  of  county  commissioners,  and  their  suc- 
cessors in  olTice."  It  is  clear  that  the  bond 
which  they  were  authorized  to  receive  was  to 
be  made  payable  to  a  corporation  in  existence 
and  ita  eucceasore,  and  not  to  a  corporation 
thereafter  to  be  created,  or  in  other  words, 
they  were  only  authorized  to  receive  a  valid 
common  law  bond.  It  was  therefore  clearly 
void  as  a  statutory  bond,  as  well  as  a  common 
law  bond.  This  point  was  expressly  decided, 
as  we  contend,  in  the  case  of  John  Sloane  v. 
David  McConahy,  4  Ohio,  p.  180. 

2.  That  the  proceedings  of  Tippecanoe  Cir- 
cuit Court  were  void,  because  in  this  particular 
it  was  a  court  of  special  and  limited  iurisdia- 
tion,  and  it  had  not  brought  itself  withm  it. 

3.  That  the  charge  of  the  court  was  errone- 
ous,  because, 

lat.  It  decides  the  weight  and  conclustve- 
ness  of  the  proof,  and  leaves  nothing  for  the 
jury  to  try,  whose  province  it  was  to  weigh 
the  testimony  and  find  the  facte,  under  the 
charge  of  the  court,  as  to  the  law  of  the  case. 

2d.  The  court  in  effect  charges,  that  the 
title  bond  and  other  evidence,  as  given,  prove 
a  legal  title  in  the  defendant,  which  we  main- 
tain is  not  the  law,  and  cite  the  authorities  al- 
ready referred  to  upoq  the  same  question. 

3d.  The  court  charges,  in  effect,  that  the 
proof  in  the  bill  of  exceptions  sustains  this  as 
a  dedication  to  public  use  of  the  property  in 
question.  If  this  be  so,  then  we  yield  the  case, 
provided  a  parol  dedication  can  be  given  in 
evidence  in  ejectment  to  defeat  the  legal  title; 
but  we  submit  that  this  was  no  dedication, 
and  if  it  was,  that  a  dedication  by  parol  does 
not  carry  the  fee  under  the  laws  of  Indiana 
by  which  the  case  must  he  decided,  and  there- 
fore a  dedication  cannot  be  given  in  evidence 
to  bar  the  legal  title  in  the  action  of  ejectment, 
unless  tiiere  is  an  adverse  possession  of  twenty 
yiars,  which  is  not  pretended  or  set  up  in  this 

377*]     '(The  counsel  then  argued  that  this 
was  not  a  dedication.) 

Mr.  White,  for  defendant  in  error,  contended 
that  as  to  the  objection  to  the  ailmiFSibility 
of  the  title  bond,  because  it  proved  only  an 
equitable  title,  we  say, 

It  was  also  admissible,  to  relieve  those  pro- 
ceedings from  the  imputation  of  fraud,  by 
shun ing  the  bond  to  have  been  the  act  and 
deed  of  Samuel  Sargeaut,  and  that  the  consid- 
eration  for  which  it  was  given  was  executed. 

The  title  bond  was  a  part  of  Che  transacLion, 
boing  the  form  recogniKcd  by  statute  for  mak- 
ing donations  of  land  in  such  cases. 

A    parly   in   possession   under   a   title   bond, 
niay,  when  sued  in  ejectment,  proiuce  V\\ft  V\ttft 
bonil  to  sliow  thftt  he  wu  WifiUea  i 
1030 
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Lafajette  u  the  seat  of  justice  for  the  County 
of  Tippecanoe,  took  from  the  seTeral  donors 
their  joint  and  several  title  bond,  dated  i,iaj 
4th,  1826,  in  the  penalty  of  ten  thousand  dol- 
lars payahle  to  the  board  of  justices  of  the 
county  to  be  thereafter  organized,  with  condi- 
tion that  these  obligors  should  convey  by  deed 
with  general  warranty  to  the  board  of  justices, 
on  the  1st  day  of  October,  1828,  the  lots  and 
parcels  of  land  contained  in  their  Tespective 
donations  within  the  Town  of  Lafayette,  and 
took  alao  the  separate  bond  of  Samuel  Sar- 
geant,  conditioned  to  convey  at  the  same  peri- 
od, by  a  like  deed  to  the  board  of  justices,  an- 
other parcel  of  land  of  ten  acres,  adjoining  the 
town,  as  in  the  conditions  anneiied  to  those 
l>onds  set  forth.  The  board  of  justices  ap- 
pointed by  the  Governor  of  Indiana  for  the 
County  of  Tippecanoe  was  organized  on  the 
8th  day  of  July,  1820,  and  on  that  day  received 
the  report  of  the  commissioners  appointed  by 
law  to  select  the  seat  of  justice  for  the  County 
of  Tippecanoe,  and  at  the  same  time  received 
and  accepted  the  joint  and  several  obligation  of 
Samuel  Sargeant  and  others  above  mentioned; 
and  also  the  separate  bond  of  Samuel  Sargeant, 
conditioned  for  the  execution  of  a  deed  with 
general  warranty  to  the  board  of  justices  for 
the  tract  of  ten  acres  of  land  as  before  re- 
ferred to,  the  said  Samuel  Sargeant  having  been 
chosen  their  clerk  by  the  board  of  justices,  en- 
tered upon  the  record  their  acceptance  of  the 
title  bonds  given  by  himself  and  others  in  his 
own  handwriting.  Samuel  Sargeant  having 
died  before  .the  execution  of  any  deed  either  by 
the  obligors  in  the  joint  and  several  bond, 
S7B*]  *or  by  Sargeant  alone,  in  pursuance  of 
his  separate  obligation,  proceedings  were  insti- 
tuted at  the  NovemberTerra,  1827,  uf  the  Circuit 
Court  of  the  County  of  Tippecanoe,  for  the  ap- 
pointment of  »  commissioner,  for  the  purpose 
of  conveying  to  the  board  of  justices  the  title 
and  interest  held  by  Samuel  Sargeant  in  his 
lifetime  in  the  lota  and  parcels  of  land  men- 
tioned in  the  joint  and  several  bond  of  Sar- 
geant and  others,  and  in  the  ten  acres  of  land 
mentioned  in  the  separate  title  bond  exeouted 
by  Sargeant.  The  Circuit  Court  appointed 
Richard  Johnson  a  commissioner,  in  conformity 
with  the  application,  and  this  commissioner, 
conjointly  with  all  the  obligors  except  Sar- 
geant, executed  to  the  board  of  justices  a  deed 
with  general  warranty  for  the  lands  mentioned 
in  the  joint  and  several  bond,  and  a  separate 
deed  for  the  ten  acres  of  land  described  in  the 
bond  given  by  Sargeant  individually.  The  pro- 
ceedings of  the  Circuit  Court  of  Tippecanoe, 
upon  the  petition  of  the  board  of  justices,  and 
the  conveyances  ordered  by  that  court,  took 
place  in  the  years  i82S  and  1827,  and  are  of 
record. 

lu  the  year  1846,  the  lessors  of  the  plaintiffs, 
representing  themselves  to  be  heirs  at  law  of 
Samuel  Sargeant,  instituted  this  their  action  of 
ejectment  against  the  Stat«  Bank  of  Indiana,  as 
the  tenant  in  possession  of  lots  So.  90  and  132, 
situated  in  the  Town  of  I&fayette.  The  said 
defendant  also  deducing  title  mediately  from 
Samuel  Sargeant,  by  purchase  from  the  board 
of  justices   for  the  County   of  Tippecanoe,   no 

Sieation  therefore  is  raised  upon  the  validity  of 
e  titl«  as  originally  existing  in  Samuel  Sar- 
geant. 

At  the  trial,  the  Icssots  of  the  plaintiffs  hav- 
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ing  introduced  evidence  to  show  the  death  of 
Samuel  Sargeant  on  the  31st  of  July,  1828,  and 
that  the  said  lessors  were  his  heirs  at  law,  and 
evidence  also  of  the  value  of  the  property  in 
dispute,  there  rested  their  cause. 

The  defendant  then  offered  in  evidence  the 
report  of  the  commissioners  appointed  under 
the  Act  of  the  Legislature  of  January  20th, 
1826,  to  locate  the  seat  of  justice  for  the  Coun- 
ty of  Tippecanoe;  the  record  of  the  appoint- 
ment and  qualification  of  the  board  of  justices 
for  the  said  County  in  July,  1826;  the  delivery 
to  them  and  their  acceptance  of  the  title  bonds 
from  the  locating  commissioners;  their  petition 
to  the  Circuit  Court  in  order  to  obtain  a  con- 
veyance of  the  lands  mentioned  in  the  title 
bonds;  the  record  of  the  proceedings  of  the 
Circuit  Court  of  Tippecanoe  upon  the  petition 
of  the  board  of  justices,  and  the  conveyances 
to  them  made  in  pursuance  of  the  judgment  of 
that  court,  aa  comprised  in  the  foregoing  state- 
ment of  facts.  Upon  the  evidence  thus  sub- 
mitted the  jury  found  a  verdict  for  the  def^nd- 

•The  questions  presented  for  our  1*380 
consideration  by  this  record  arise  upon  excep- 
tions to  the  rulings  of  the  court  refusing  cer- 
tain instructions  naked  by  the  piaintilfs  with 
regard  to  the  evidence  adduced  by  the  defend- 
ant, and  in  charging  the  jury  upon  the  law  ap- 
plicable to  that  evidence  as  expounded  by  the 
court.  Thus  the  plaintiffs  prayed  the  court  to 
instruct  the  jury.  1.  That  the  title  bonds  given 
in  evidence  by  the  defendant  were  void  as 
against  Samuel  Sargeant  and  his  heirs  for  want 
of  an  obligee  in  existence  capable  of  being  con- 
tracted with  at  the  time  of  the  delivery  of  these 

2.  That  the  title  bonds  are  a  nullity  as 
against  the  said  Sargeant  and  his  heirs. 

3.  That  the  record  and  proceedings  of  the 
Tippecanoe  Circuit  Court  and  the  commission- 
ers' deed  in  pursuance  thereof  are  wholly  void, 
and  did  not  devest  the  title  of  Samuel  Sar- 
geant's  heirs. 

4.  That  the  certified  copy  of  the  notice  and 
proof  of  publication  given  in  evidence  by  the 
plaintiffs,  is  a  part  of  the  record  of  the  pro- 
ceedings of  the  Tippecanoe  Circuit  Court,  and 
as  Huch,  may  explain  and  qualify  the  statement 
In  the  record,  that  proof  was  made  that  "dn« 
and  legal  notice"  had  been  given. 

These  several  instructions  the  court  refused 
to  give,  but  charged  the  jury  that  the  said 
record  of  Tippecanoe  Circuit  Court  was  not 
void,  and  that  the  proof  produced  and  given  in 
evidence  as  aforesaid  by  the  defendant  was 
competent  to  prove  a  dedication  to  public  use, 
and  the  title  of  the  premises  in  controversy  out 
of  the  lessors  of  the  plaintiffs.  It  was  agreed 
by  the  parties  in  this  case  that  the  printed 
statutes  of  Indiana,  so  far  as  they  are  applica- 
ble to  the  case,  should  be  deemed  and  taken  aa 
parts  of  the  record  in  this  cause,  and  be  to  con- 
sidered by  this  court. 

In  considering  the  first  three  charges  asked 
for  by  the  plaintiffs,  this  court  can  perceive  no 
essential  difference  between  them,  hut  regards 
thpm  as  resolving  themselves  into  the  single 
objection  of  the  want  of  an  obligee  or  grantee 
capable  of  receiving  any  legal  rights  from  the 
acts  of  Samuel  Sargeant;  for  it  follows  neces- 
sarily that  if  any  legal  or  e(\uUsbl«  t\^>tf6  ■««»* 
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)ieira.  The  fourth  charge  required  of  the  court 
presentB  quite  a.  different  queatloa,  and  one  go- 
ing TBther  to  the  mode  or  form  by  which  the 
title  to  the  propertj  has  beeo  transferred  or 
mtiBed,  than  to  the  foundation  of  the  right  or 
title  itself. 

Alfiougb,  if  tested  by  the  rules  of  law  ap- 
plicable to  conveyances  of  real  property,  bonds 
like  those  executed  and  delivered  by  Samuel 
SBrgeant  in  his  lifetime  could  not  confer  a  legal 
title,  yet  if  adduced  in  support  of  a  poascsaion 
881*]  of  twenty  years,  'held  as  in  this  in- 
stance, in  pursuance  of  the  express  condition 
of  those  bonds,  they  would  seem  to  corroborate 
such  possession  against  :tn  action  founded  up- 
on the  mere  right  of  entry  in  the  obligor  or  his 

But  these  bonds  should  nut  bo  judged  of  by 
the  strict  rules  of  the  comiuon  taw,  niir  by  the 
^nerat  principles  applicable  to  uses  and  trusts 
in  the  conveyance  of  legal  titles,  but  should  be 
interpreted  according  to  the  local  policy  of  thu 
community  which  called  tlieni  into  existence, 
and  which  .has  deSned  both  their  objects  and 
effects.  Whatever  these  bonds  were  designed 
to  be,  whatever  purposes  they  were,  by  the 
local  policy  and  laws  of  Indiana,  intended  to 
accomplish  in  respect  to  the  makers  thereof,  or 
the  be ncC claries  therein  named,  this  court 
should  endeavor  to  effectuate. 

By  the  general  low  of  Indiana,  approved 
January  14th,  1824,  entitled  "An  Act  to  estab- 
lish the  seats  of  justice  in  new  counties,"  it  is 
provided  in  section  first,  "that  whenever  any 
new  county  shall  be  laid  off,  five  commissioners 
shall  be  appointed,  whose  duty  it  shall  be  to  lo- 
cate the  seat  of  justice  in  such  new  county,  to 
receive  donations  in  land,  and  to  take  bond  or 
bonds  of  any  person  proposing  to  give  any 
such  lands,  payable  to  the  board  or  county  com- 
missioners and  their  successors  in  ofilce,  and 
conditioned  for  tlie  conveyance  of  such  tract  or 
tracts  of  land  so  given  or  sold,  to  such  person 
Hs  the  county  commissioners  shall  appoint  to 
receive  the  same,  which  bond  or  bonds  the  said 
i^mmissionera  shall  deliver  to  the  county  com- 
missioners, together  with  a  plain  and  correct 
report  of  their  proceedings,  containing  a  par- 
ticular description  of  the  lands  so  selected  for 
the  county  seat."  By  section  fourth  of  the 
same  Act,  it  is  declared  "that  the  county  com- 
missioners, BO  soon  as  the  report  of  the  locating 
commissioners  is  received,  shall  appoint  a 
counly  agent,  who  shall  receive  deeds  for  such 
donoted  Isnds,  and  lay  them  off  into  lots,"  etc. 
The  Act  of  the  Indiana  Legislature  creating  the 
County  of  Tippecanoe,  passed  January  20th, 
1826,  by  section  seventh,  so  far  alters  the  gen- 
eral law  of  1824,  for  the  establishment  of  new 
counties,  as  to  substitute  a  board  of  five  jus- 
tices of  the  ptace,  who  shall  constitute  a  board 
for  transacting  all  other  county  buaim'S?,  as 
well  as  the  duties  theretofore  devolving  on  the 
board  of  county  commissioners  in  organizing  a 
new  county.  This  statute  was  bo  take  effect  on 
the  1st  of  March,  I62B,  and,  by  its  second  sec- 
tion, the  board  of  commissioners  were  ap- 
pointed by  mime  for  the  purpose  of  fixing  a 
Emanent  soat  of  justice  for  Ibe  county  on  the 
C  Monday  in  iM;iy,  1S2U.  The  election  or 
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appointment  of  the  board  of  justices  tor  Om 
County  of  Tippecanoe  was,  by  the  proclama- 
tion of  the  Governor,  to  take  ctTcct  not  until 

the  day  of  June   following.     The  grants 

*or  donations  to  the  locating  commie-  [*38S 
sioners  having  been  authorised  by  law  from 
the  first  Monday  in  May,  1826,  and  the  grant- 
ees or  ultimate  beneficiaries,  vii.;  the  board  ot 
justices,  not  being  chosen  or  their  election  au- 
thorized until  after  the day  of  June,  1820, 

if  the  objection  alleged  to  the  donation*  made 
OT  received  by  the  locating  commisEicners.  viz.: 
the  absence  of  a  competent  obligee  or  grantee, 
be  sustained,  then  the  whole  legislation  of  the 
State  upon  this  subject,  and  the  obvioos  pur- 
poses of  that  legislation,  must  be  defealrd. 
Such  a  result,  however,  can  hardly  be  recoa- 
ciled  nith  either  the  provisions  or  the  purposes 
of  the  legislation  of  Indiana  in  reference  to  thit 
subject;  for  by  the  general  law  of  that  State, 
approved  January  14th,  1824,  regulating  tbt 
esta.bliBhment  of  new  counties,  we  find  it  pro- 
vided that  the  commiasioners  appointed  to  lo- 
cate the  sent  of  justice  in  a  new  county,  and  to 
receive  the  donations  and  to  take  the  bondi 
mentioned  in  that  law,  are  required,  togeltMr 
with  their  report,  to  deliver  said  title  bonds  to 
the  county  commissioners.  This  delivery,  there 
fore,  of  the  bonds  so  taken,  must  have  been  br 
this  general  provision  intended  to  refer  to  somr 
period  after  these  county  commissioners  ur 
board  of  justices  had  come  into  existence.  Vt 
think  there  can  be  no  question  as  to  the  povrr 
of  the  State  to  create  or  authorize  a  contrad 
which  should  operate  in  this  mode. 

The  acts  of  the  board  of  commissioaera  far 
selecting  the  cqunty  seat,  those  of  the  board  of 
county  justices,  and  of  the  donors  of  lands  to 
the  county,  all  conform  to  this  constructios. 
Thus  in  the  case  before  us,  the  title  bonds  irtn 
taken  by  the  former  board,  were  by  them  sub- 
sequently, together  with  their  report,  delivered 
to  the  board  of  justices;  and  Samuel  SargeoDl, 
who  had  previously  deposited  the  title  bondi 
executed  by  himself  with  the  former  bowd. 
and  wiio  had  been  subsequently  appointed  tht 
clerk  of  the  county  justices,  in  his  character  of 
clerk,  ccitiiies  the  record  of  these  proceedings- 
U'e  tliini;,  therefore,  that  the  Circuit  Court  for 
the  District  of  Indiana  properly  refused  to  pro- 
nounce the  bonds  executed  by  Samuel  Sw- 
geant,  and  the  proceedings  of  the  board  of  cob- 
missioners  and  of  the  board  of  justices  void,  tad 
correctly  allowed  them  to  be  given  to  the  jurj 
as  competent  evidence  to  be  weighed  by  tli*B 
in  expounding  the  provisions  of  the  statutes  ol 
Indiana  above  referred  to. 

Should  it  be  conceded  that  the  execution  of 
the  title  bonds  by  Samuel  Sargeaut  in  his  lift- 
time,  and  the  proceedings  on  the  part  of  ihf 
board  of  commissioners  and  of  the  board  tl 
justices  did  not,  under  the  statutes  of  Indiana, 
confer  a  legal  title  on  the  county,  or  clearly  de- 
vest the  title  of  Sargeaut;  yet,  these  s«ti 
standing  alone  and  unconnected  with  the  po- 
ccedings  of  the  Circuit  Court  of  Tippecanoe. 
show  an  equity  on  the  part  ot  the  "coud-  [*SSI 
ty  which  clearly  authorised  them  to  call  for  th 
legal  title  from  Sargeant.  They  show  a  writ- 
ten contract  formally  entered  into  and  solenm- 
ly  recognized  by  him,  and  a  fair  equiTsleat  or 
consideration  for  that  contract,  in  t£e  enbaaNd 
value  of  property  arising  from  the  eatjMi'b- 
11. 
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ment  of  the  seat  of  justice,  forming  an  obllm- 
tion  from  which  neither  Sargeant  nor  his  heirs 
could  withdraw  without  the  perpetration  of  * 
gross  fraud. 

This  brings  as  to  r  consideration  of  the 
fourth  charge  asked  of  the  Circuit  Court  in  the 
trial  below,  and  of  the  decision  of  the  court 
thereupon,  involving  the  regularity  of  the  pro- 
ceedings at  the  Buit  of  the  county  justices  in 
the  Circuit  Court  of  Tippecaaoe,  in  order  to 
perfect  their  title  stipulated  for  in  the  bonds 
executed  hy  Samuel  Sargeant.  The  court  was 
requested  by  the  proposed  charge  to  say  to  the 
jury,  that  a  eertioed  copy  of  a  notice  and  proof 
of  publication  offered  in  evidence  bytheplaiu- 
tiHa,  were  a  part  of  the  record  of  the  proceed- 
ings of  the  Tippecanoe  Circuit  Court,  and,  as 
such,  might  explain  and  qualify  the  statement 
of  the  record  itself,  that  proof  was  made  that 
"due  and  legal  notices  had  been  given,"  which 
charge  the  court  refused  to  give,  but  charged 
the  jury  that  the  said  record  of  the  Tippecanoe 
Circuit  Court  is  not  void,  Emd  that  the  above 
proof,  BO  produced  and  given  in  evidence  by 
the  said  defendant,  is  competent  evidence  to 
show  a  dedication  to  public  use,  and  the  title 
of  the  preraiBCB  out  of  the  lessors  of  the  plain- 
tiffs. 

Of  the  correctness  of  the  Circuit  Court  in  re- 
fusing this  last  charge,  we  entertain  no  doubt 
whatever.     With   a   view   of   determining   the 

firopriety  of  this  rejection  by  the  Circuit  Court, 
t  may  be  proper  here  to  refer  to  an  Act  of  the 
Legislature  of  the  State  of  Indiana,  approved 
on  the  20tb  of  January,  182Q,  entitled  "An  Act 
amendatory  of  the  law  for  the  better  advance- 
ment of  justice"  (under  which  statute  the  de- 
cision of  t!ie  Circuit  Court  of  Tippecanoe,  im- 
pugned by  the  plaintiffs  below,  was  made).  By 
the  tenth  aectioD  of  this  statute  it  is  provided, 
"that  whenever  any  person  or  persons  who 
shall  have  executed,  or  hereafter  shall  execote 
his  or  their  obligation  for  the  conveyance  of 
any  real  estate  to  any  person  or  persona,  body 
politic  or  corporate,  shall  die  intestate  or  with- 
out having  made  the  necessary  provisions  by 
will  for  the  conveyance  of  such  estate,  it  shall 
be  lawful  for  the  obligee  or  obligees  in  such 
bonds,  or  his  or  their  assignees,  to  apply  to  the 
Circuit  Court  of  the  county  in  which  such  real 
estate  liea,  to  appoint  a  commissinner  to  convey 
the  sams  in  conformity  with  the  conditions  of 
the  said  obligation,  by  a  deed  to  be  by  such 
commissioner  executed,  of  the  same  tenor  and 
effect  as  the  deceased  obligor  was  bound  to 
nuke  in  his  lifetime;  provided  the  person  or 
persons  making  such  application  as  aforesaid, 
ahall  flrst  give  four  weeks'  personal  notice  to 
384*]  'the  heir  or  heirs  of  such  obligor  or 
obligors  if  residents  of  the  State,  and  if  non- 
residents,  then  three  months'  notice  of  such 
application,  by  advertising  the  same  three 
weeks  successively  in  the  nearest  public  news* 
paper  to  which  the  said  real  estatr  is  situate — 
and  the  commissioner  shall,"  etc.,  etc. 

Under  the  authority  of  the  section  just 
quoted,  application  in  the  name  and  on  behalf 
of  the  County  of  Tippecanoe  was  made  hy  pe- 
tition to  the  judges  of  the  Circuit  Court  of  that 
County,  for  the  appointment  of  a  commissioner 
to  convey  the  lands  mentioned  in  the  title 
boBds  executed  by  Sargeant,  and  n'hic!i  lie  liad 
failed  to  convey  in  conformity  with  those  ob- 
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ligations.  In  setting  forth  the  action  of  th» 
court  upon  this  petition,  the  record  conlaina 
the  following  etatement:  "Came  into  court 
Peter  Hughes,  agent  for  the  County  of  Tippe- 
canoe, by  his  attorneys,  and  moves  the  court 
now  here  to  appoint  a  commissioner  to  convey 
real  estate  under  and  in  conformity  to  a  title 
bond  given  by  Bamuel  Sargeant,  deceased,  and 
others  therein  named  in  hia  lifetime,  to  the 
board  of  justices  of  Tippecanoe  County  and 
their  Buccessors  in  office,  which  bond  he  now 
here  files,  for  the  conveyance  of  certain  town 
lots  in  the  Town  of  Lafayette  in  the  said  bond 
mentioned  and  numbered.  Also  flies  a  bond 
given  by  the  said  Samuel  Sargeant,  deceased, 
by  himself,  for  the  conveyance  of  ten  acres  of 
land  east  and  adjoining  the  Town  of  Lafayette, 
to  the  board  of  justices  of  the  county  and  their 
successors  in  office,  and  it  appearing  to  the 
court  now  here,  that  proper  and  legal  notices 
have  been  given  of  this  motion,  it  is  by  the 
court  now  here  ordered,  that  Richard  Johnson 
be  appointed  commissioner  to  convey  by  good 
and  Bulhcient  deed  unto  the  board  of  justices  of 
Tippecanoe  County  and  their  successors  in  of- 
fice, the  ssid  lots  and  parcels  of  ground,  in  pur- 
auance  of  the  aforesaid  bonds  in  fee  simple,, 
for  and  on  behalf  of  the  heirs  of  Samuel  Sar- 
geant, deceased."  It  is  this  record  of  the  deci- 
sion of  the  Circuit  Court  of  Tippecanoe  County, 
and  particularly  that  portion  of  it  which  states 
that  the  decision  was  pronounced  after  proper 
and  legal  notices  hsd  been  given  to  the  heirs- 
of  Samuel  Sargeant,  that  the  plaintiUs  asked  of 
the  court  to  charge  was  irregular  and  void,  up- 
on the  strength  of  a  paper  purporting  to  be  a 
notice  which  they  urged  the  court  to  consider 
as  a  part  of  the  record  of  the  proceedings  of  tile 
Tippecanoe  Circuit  Court,  and  as  such,  explain- 
ing and  qualifying  the  statement  in  that  record,, 
that  proof  was  made  to  the  court  of  due  and 
legal  notice  to  the  heirs  of  Samuel  Sargeant. 

With  respect  to  the  propriety  and  regularity 
of  this  application  to  the  Circuit  Court,  we 
would  remark  in  the  first  place,  that  the  mere- 
fact  of  a  paper  being  found  amongst  the  files  of 
a  cause,  does  not  of  itself  constitute  it  a  part  of 
the  record  of  the  'cause.  In  order  to  ['3S5 
render  it  a  part  of  the  record  it  should  form. 
some  part  of  the  pleadings  in  the  cause,  or  be 
brought  under  and  ingrafted  upon  the  action  of 
the  court,  by  some  motion  from  the  parlies. 
Without  this,  such  a  paper  can  no  more  be  a 
portion  of  the  record  than  would  the  knowl- 
edge of  facts  on  the  part  of  a  witness,  wiio  had 
been  summoned  and  not  examined,  or  the  oral 
testimony  given  to  a  jury,  and  not  noted  by 
exception  or  otherwise.  There  is  nothing  in 
the  record  of  the  Circuit  Court  of  Tippecanoe- 
to  show  that  the  paper  on  which  this  fourth 
charge  asked  for  by  the  plaintiffs  is  founded, 
was  ever  brought  to  the  notice  of  tiie  court  last 
mentioned.  The  real  veritable  record  informf 
us,  that  legal  and  sullicient  notice  was  given  to- 
the  heirs  of  Samuel  Sargeant,  but  whether  by 
this  paper  or  in  what  other  mode  (except  that 
it  was  legal  and  sufiicient)  wc  are  not  told,  and 
are  not  at  liberty  in  this  case  to  indulge  in  in- 
ferences against  the  verity  of  the  record.  It  is- 
a  principle  well  settled,  too,  in  judicial  pro- 
ceedings, that  whatever  may  be  the  powers  of  a 
superior  court,  in  the  exercise  of  regular  appel- 
late jurisdiction,  to  examine  the  acts  of  an  in- 


COUXT  OF  T 

ferior  court,  the  proceeding  of  a  court  of  gen- 
eral and  competent  junsdictioD  cannot  be 
properly  impeached  and  re-examined  collater- 
ally by  a  distinct  tribunal,  one  not  acting  in 
the  exercise  of  appellate  power.  To  permit 
the  converae  of  this  principle  in  practice,  would 
unsettle  nine  tenths  of  the  rights  and  titles  in 
«ny  community,  and  lead  to  infinite  confusion 
and  wrong.  In  support  of  a  principle  so  obvi- 
ous and  of  such  universal  acceptation  as  is  that 
just  above  stated,  a  recurrence  to  cases  would 
seem  to  be  wholly  unnecessary.  We  will  men- 
tion, however,  one  in  this  court,  which,  from 
its  direct  appositencss  to  the  queation  now  un- 
der consideration,  may  be  regarded  as  conclu- 
sive. The  case  alluded  to  is  that  of  Grignon's 
Lessee  r.  Astor,  2  Howard,  318.  This  was  an 
action  of  ejectment  brought  hy  the  heirs  of  a, 
decedent  to  recover  lands  which  bad  been  sold 
by  the  personal  representative,  who,  by  the 
law  of  Michigan,  was,  in  the  event  of  a  de- 
ficiency of  the  personal  assets  to  pay  debts,  au- 
thorized to  sell  the  real  estate,  upun  a  license 
j^rantcd  him  to  elTe^t  such  sale,  but  to  be  ob- 
tained only  upon  proofs  prescribed  by  the  stat- 
ute to  be  made  before  tJie  court  by  which  the 
license  to  the  administrator  was  to  be  granted. 
The  objection  to  the  title  of  the  purchaser  was, 
that  by  the  record  of  the  court  granting  the 
licenae  to  the  administrator  to  sell,  it  was  ap- 
parent that  the  prescribed  evidences  of  defi- 
ciency of  the  personal  assets  had  not  been  ad- 
duced, end  that  the  court  had  therefore  exceed- 
ed the  powers  with  which  it  was  clothed  by  the 
statute.  The  language  of  the  record  is  as  fol- 
lows: •'The  petition  of  Paul  Grignon,  adminis- 
trator on  the  estate  of  Pierre  Grignon,  late  of 
SSO*]  the  County  of  Brown,  deceased,  'was 
filed,  praying  for  an  order  from  the  court  to 
authorize  him  to  dispose  of  the  real  estate  of 
the  said  Pierre.  In  consideration  of  the  facts 
alleged  in  said  petition,  and  for  divers  other 
good  and  sufficient  reaaons,  it  is  ordered  that 
he  be  empowered  as  aforesaid." 

In  overruling  the  objection  made  to  the  title 
derived  from  the  pereonal  representative,  this 
court  said,  p.  339:  "The  record  of  the  County 
Court  shows  that  there  was  a  petition  repre- 
senting some  facta  by  the  administrator  who 
prayed  for  an  order  aS  sale;  and  the  court 
look  those  focts  into  cons i deration,  and  for 
these  and  divers  other  good  reasons,  ordered 
■Jiat  he  l>e  empowered  to  sell."  Again  this  |  _ 
■-ourt  say,  p.  340:  "After  thty  court  has  passed 
iin  the  representation  of  the  administrator,  the 
Ihw  presumes  thnt  it  was  accompanied  by  the 
iiTtilivate  of  the  judge  of  probate,  as  that  was 
ii  letiiiisite  to  the  action  of  the  court.  Their 
uriior  of  sale  was  evidence  of  thnt  or  ony  other 
r.ict  which  was  necessary  to  give  thera  the 
]>ower  to  make  it;  and  the  same  remark  applies 
lo  the_ order  to  give  notice  to  the  parties.  This 
is  !L  familiar  printiple  in  ordinary  adversary 
iu'Liixis,  in  whii'ii  it  is  presumed,  after  verdict, 
iliiit  the  piftintiir  has  proved  every  fact  which 
i'  indispensable  to  his  recovery,  though  no  evi- 
rli'itce  oppears  on  the  record  to  show  it;  and  the 
iniiiciple  is  of  more  universal  application  in 
ii-dinas  in   rem  after  a  final   decree  by  a 


be  no  averment  or  evidence;  tlie  conrt  having 
power  to  make  the  decree,  it  can  be  impeached 
only  by  frand  in  the  party  obtaining  it."'  Sev- 
eral decisionB  by  this  court  upon  this  particular 
point  wilt  be  found  cited  in  the  opinion  above 
quoted  aa  delivered  by  the  late  Justice  Baldwin, 
who  conclude*  that  opinion  with  the  following 
striking  and  cogent  obserrations:  "We  do  not," 
said  that  leanwd  judge  (alluding  particularly 
to  the  case  of  Vorhees  v.  The  Bank  of  the  Unit- 
ed States,  10  Pet.  473},  "think  it  necessary,  now 
or  hereafter,  to  retrace  the  reasons  or  the  au- 
thorities on  which  the  decisions  of  this  court  in 
that  case  and  those  which  preceded  it  rested; 
they  are  founded  on  the  oldest  and  most  sacred 
principles  of  the  common  law.  Time  has  con- 
secrated them;  the  courts  of  the  States  have 
followed,  and  this  court  has  never  departed 
from  them.  They  are  rules  of  property^  on 
which  the  repose  of  the  country  depeoda;  title* 
acquired  under  the  proceedings  of  courta  of 
competent  jurisdiction  must  he  deemed  inviola- 
ble in  collateral  actions,  or  none  can  know 
what  Is  hie  own;  and  there  are  no  judicial  soles 
around    which   greater   sanctity    ought    to   be 

S laced,  than  those  made  of  the  estates  of  dece- 
ents  by  order  of  those  courts  to  whom  the  lawi 
of  the  States  confide  full  jurisdiction  over  the 
'snbjects."  By  the  doctrine  thus  ruled  [••87 
the  decision  of  the  Circuit  Court  is  fully  sus- 
tained, and  upon  a  review  of  the  whole  can, 
it  is  the  opinion  of  this  court  that  the  decisioi 
of  the  Circuit  Court  be,  and  the  ume  is  berebv 


Order. 


United  States  for  the  District  of  Indiaa*, 

anl  was  argued  by  counsel-,  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  iiid 
Circuit  Court  in  this  cause  be,  and  the  saiBi 
is  hereby  affirmed,  with  costs. 


ALAKSON  SALTMAItSH 


JAMES  W.  TUTHILL. 


Wbere  an  appeal  was  taken  in  a  commtn  It* 

case  Inslcad  of  a  writ  ot  error,  and  atier  ttie  l>ia> 

bis  Jt]di;meat,  and  the  defendant  then  aued  ool  i 
writ  of  error  to  bring  the  case  up  (u  ibli  conrt.  li 
"  "■!  court  below  to  quash  the  eiccmka 


case,  and  the  wtti 
a  mistake  ol  tks 


It  Is  Immaterial  whether 

I  Tbe  question  reserved  is  whether  this  conrt 
the  power  to  Issue  a  mandamus  to  the  jndn  be 
!  cominflndiDB  bim  to  set  aside  the  suiieraedeas 
I  order  the  clerk  to  Issue  an  execution. 


mpctcnt  Jurisdicfior 
■      ■  .-  (he 


r  the  subjfot 


"Tlie 


iitradict  which,  thert 


AKIOTION'  waa  made  for  ■  i 
this  case,  to  compel  the  district  judge  t* 
M-i  asiilc  an  order  of  supersedeaa  ajid  to  otda 
the  clerk  to  issue  an  execution. 

Bawmra  IS. 


1851 


Saltwabsu  v.  Tutuill. 


The  cirFmnfltancEa  wen  tbese: 

At  the  fall  Term,  1849,  of  the  Kstrict  Court 
of  tlie  United  States  for  the  Middle  District  of 
Alabama,  Tuthill  obtained  k  judgment  against 
Saltmarsh  in  a  common  law  case. 

Saltmarsh  look  an  appeal  in  open  court,  and 
at  the  earae  time  executed  an  appeal  bond,  in 
a  penult;  of  double  the  amount  of  the  judg- 

After  the  expiration  of  ten  days,  Tuthill 
caused  execution  to  be  issued  on  the  judgment. 
Before  the  return  of  thia  writ,  Saltmarah  sued 
out  a.  writ  of  enor,  and  Sled  a  writ  of  error 

At  the  return  term  of  the  execution,  viz.: 
May,  1850,  Saltmarsh  moved  the  court  to  quash 
tlie  execution  and  to  supersede  tlie 
Both  motions  were  granted.  The 
was  quashed,  and  it  was  further  considered 
and  ordered  by  the  court,  that  a  writ  of  super- 
aedeaa  be,  and  the  same  is  hereb;  awariicd, 
commanding  the  clerk  of  the  District  Court  of 
S88»]  the  "United  States  for  the  Middle  Dis- 
trict of  Alabama  not  to  issue  execution,  or  any 
other  process,  on  said  judgment  rendered  at 
the  December  Term  of  this  court,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  while  the  writ  of  error  to  the  Supreme 
Court  of  the  United  States  ie  pending,  nor  until 
a  decision  is  bad  thereon.  And  also  to  com- 
mand the  Marshal  of  the  United  States  for  the 
district  aforesaid,  that  from  every  and  all  pro- 
ceedings on  execution,  or  in  any  wise  molest- 
ing the  plaintiff  in  error  on  account  of  the  said 
judgment,  lie  entirely  surcease,  the  same  being 
superseded. 

The  writ  of  error  having  brought  the  ease 
up  to  this  court,  a  motion  was  made  by  Messrs. 
Pryot  and  Seward  for  a  mandamus  to  com- 
pel the  district  judge  to  set  aside  the  order  of 
.'•upGrscdoas,  and  to  order  the  clerk  to  issue  an 
execution. 

1.  The  order  was  void  for  the  want  of  juris- 
diction in  the  court.  There  was  no  subject 
matter  in  controversy  of  which  the  court  could 
take  jurisdiction,  to  hear  and  determine.  Judi. 
I'iary  Act  1789,  ch.  20,  sees.  22,  23;  Act  regulat- 
ing appeals,  1803,  ch.  40,  sec.  2;  Wiscart  v 
Dauchey,  3  Dall.  327;  Murdock,  ex-parte,  1 
Pick.  303,  321 ;  Wetherbee  v.  Johnson,  14  Mass 
412,  420;  Livingston  v.  JelTerson,  1  Brock.  203, 
■211;  The  San  Pedro,  2  Wheat.  132,  141;  Sarcln 
V.  United  States,  12  Pet.  143,  144;  Parish  ■ 
Ellis,  16  Id.  451,  452,  453,  454;  United  States  v. 
WouBon,  1  Gall.  4,  10,  11;  Villabolo  v.  United 
States,  6  How.  81,  UO,  91;  United  States  v.  Cur- 
rey,  Id.  106,  112,  113;  Hudson  v.  Guertier,  7 
Cranch,  I.  The  Avery,  2  Gall.  386.  339;  Jack- 
son V.  Aahton,  10  Pet.  480,  481;  Ex-parte  Cren- 
shaw. 15  Id.  110.  123;  Cameron  v.  McEoborts, 
3  Wheat.  591,  593;  Griffith  v.  Frazier,  8  Cranch, 
9,  10;  Patterson  v.  United  Staleo,  2  Wheat.  221. 
225,  22G;  Hickey  v.  Stewart,  3  How.  750,  702; 
United  States  v.  Moore,  3  Cranch,  150,  172,  173; 
DurousscBu  v.  United  States,  6  Id.  307,  313 
314;  United  States  v.  Goodwin,  7  Id.  108;  Ex- 
parte  Kearney,  7  Wheat.  38,  42;  Ex-parte  Wat- 
kins,  3  Pet.  193,  201;  United  States  v.  Nourse 
a  Id.  470,  403,  41)4,  495,  498,  497;  Wood  v 
Lide,  4  Cranch,  180;  Hogan  v.  Uoas,  11  How. 
204. 
It  UtA. 


2.  But  if  the  court  did  have  juHsdiction,  then 
the  jurisdiction  was  improvidently  exercised, 
and  this  court  ought  to  Issue  the  mandamus. 
Thia  court  has  a  general  superintending  control 
over  inferior  courts  of  the  United  States,  and 
may  issue  such  process  as  is  necessary  to  en- 
able It  to  make  this  control  effectual.  Judi- 
ciary Act,  1789,  ch.  20,  sees.  13,  14;  Mcliityro  v. 
Wood,  7  Cranch,  504;  McClung  v.  Silliman,  6 
Wheat.  388;  Ex-parte  Crane,  5  Pet.  190;  Life  & 
F.  Ins    Co.  V.  Wilson,  8  Id.  291,  308;  Marbury 

Madison,  1  Cranch,  137;  Ex-paite  Bradstreet, 

Pet.  774. 

*Mt.  Campbell,  in  opposition  to  the  [*38a 
motion : 

The  Z3d  section  of  the  Judiciary  Act  (1 
Stats,  at  lArg«,  8G)  does  not  take  away  the 
power  which  existed  in  the  courts  to  grant  a 
supersedeas  upon  the  allowance  of  a  writ  of  er- 
-  Tidd's  Practice,  1070  et  seq.;  1  Arch.  Prau. 
3t  seq.;  10  Wend.  024;  7  HiU,  162)  3  How. 
405;  2  Miles,  108. 

The  remedy  by  mandamus  is  not  proper 
(Tillingbast  &  Yeates*  Treatise,  449.) 

The  remedy  open  to  the  plaintiff  is  a  writ  of 
error.  8  Fet.  648;  1  Bibl>,  3*6;  I  Stew.  & 
Port.  187;  9  Porter,  276. 


Mr.  Chief  Justin  Taney  delivered  the  opin- 

a  of  the  court; 

The  judgment  in  this  case  being  in  a  com- 
mon law  proceeding,  it  was  not  removed  to 
this  court  by  the  appeal;  and,  consequently, 
the  appeal   bond  did  not  operate  as  a  super- 

The  writ  of  error  afterwards  sued  out,  has 
brought  the  case  regularly  before  this  court. 
But  as  it  was  not  sued  out  within  ten  days 
after  the  rendition  of  the  judgment,  the  writ  of 
error  bond  docs  not  stay  the  execution  under 
the  Act  of  1789. 

Nor  is  there  any  equitable  power  in  the  Cir- 
cuit Court  to  stay  the  execution,  upon  the 
ground  that  a  mistake  as  to  the  manner  or  time 
of  removing  the  case  was  committed.  And  it 
is  immaterial  in  this  respect  wliether  it  was  the 
mistake  of  the  party  or  the  court-  For  this 
court  has  never  deemed  the  tribunals  of  the 
United  States  authorized  to  dispense  with  the 
express  provisions  of  the  Acts  ot  Congress  reg- 
ulating appeals  and  writs  of  error,  upon  any 
equitable  ground-  No  such  power  is  given  to 
them  by  law.  It  was  so  decided  in  this  court 
in  United  States  v.  Curry  et  aL  8  How.  113; 
and  Hogan  et  al.  v.  Boss,  11  Id.  297.  The  Cir- 
cuit Court  therefore  erred  in  setting  aside  the 
execution  which  the  plaintiff  had  issued  on  the 
judgment. 

But  we  do  not  think  it  necessary  at  this  time 
to  determine  whether  this  court  has  the  power 
to  issue  the  mandamus,  requiring  the  Circuit 
Court  to  issue  the  execution.  Because  we  are 
Katislied,  from  the  facts  before  ua,  that  the  Cir- 
cuit Court,  without  any  coercive  process,  will 
conform  to  the  opinion  of  this  court,  and  issue 
execution  when  informed  of  this  decision. 

The  question,  therefore,  aa  to  tlie  power  of 
this  court  to  issue  tha  mandamua,  is,  for  the 
present,  reseived. 

D,slz.:byL.OOglC 


SUPREUE  CODRT   OF  IBE  UKITBD   STA 


lUI 


S»0*]  'BAHUEL  DINSMAN,  Plaiatiff  in  I 


CHARLES  WILKES. 

Power  of  commander  of  Bqundron  In  foreign 
port  to  determine  when  marine  was  entitled 
to  discharge — expiration  of  term  of  enlist- 
ment— marine  punistied  for  not  submitting 
to  decision — Question  of  malice. 


I,  pasaed  oo  tbe  24  of 


_..  _... ^inmaiider  was  the  judge  of  the  de- 
gree at  punishment  neceasary  to  auppieaa  a  spirit 
of  dlsobedlcace  and  luaubordlpatlOQ  :  dud  hr  Is  not 
liable  to  an  action  tor  a  mere  error  Ln  Judgment. 
even  If  the  lurv  sup  pose  that  milder  measures 
would  have  accom  pi  tailed  bla  object. 

But  at  the  same  time  he  Is  bound  never  to  loBlct 
any  severer  pun  lab  meat  than  be  conscientiously 
bellevi's  to  be  neceasar?  to  malntato  dlsdpllue,  and 
due  subordination  In  his  ahlpa. 

Tlie  question  being  one  of  motlTea.  the  Jury  are 
to  Judge  whether  be  was  actuated  alone  by  an  up- 
rlKht  Intention  to  maintain  the  discipline  of  hla 
command,  or  whether  punlahment  was  id  any  man- 
ner or  degree  increased  ot  aggravated  by  malice  or 
vindictive   feeling. 


But  the  pi-oceedlngs  of  a  court  martial,  tor  the 
trlai  ot  men  for  offenses  commitled  long  before, 
was  not  evidence,  because  It  did  not  show  the  splr- 


jnder  wltho _.. 

Nor  wsB  evidence  admiaalble,  that  the  _._  ._ 
er  refused  to  give  to  the  marine  a  ccrtlRcBte,  — 
der  the  Act  ot  Congress  twlore  referred  to ;  Iteiausi 
the  commander  claimed  to  hold  him  by  votuntar; 

In  order  lo  ahow  the  motive  by  which  the  com 
mander  waa  actuated  In  conBnIng  the  marine  In  i 
fort,  on  sbore,  it  was  admissible  for  the  command 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States,  for  tlie  District  of  Columbia,  holden  in 
and  for  the  County  of  WashiiiRton. 

It  was  the  same  case  wlii<'h  is  reported  in  7 
Howard,  89.  It  was  then  Wilkes  v.  Dinsman, 
and  this  court,  having  reversed  the  judgment 
of  the  Circuit  Court,  sent  it  down  to  be  tried 
again.  Upon  such  new  trial,  the  verdict  was 
for  Wilkes,  and  Dinsman  brought  it  up  again 
upon  the  e.tceptiona  to  the  rulings  of  the  court. 

The  statement  of  the  evidence  offered  by  the 
plaintiff  in  the  Circuit  Court  was  the  same,  in 
Kubatance,  with  that  set  forth  in  7  Howard, 
and  need  not  be  now  repeated.  The  exceptions 
taken  at  the  trial  were  the  following: 

"On  the  further  trial  of  this  cause,  and  after 
the  foregoing  eridence  was  given  on  the  part 
of  the  plaintiff,  and  which  is  made  part  here- 
of, the  defendant,  for  the  purpose  of  showing 


.—Naval  courts-mar  Hal,  . 
pei'Socs  and  otTenaes.  how  c 
e  to  12  L.  ed.  II.  8.  618. 


probable  cause  and  the  absence  of  malice,  on 
his  part  offered  to  read  in  'evidence  the  [•Stl 
following  paper  marked  A  (letter  of  Lieut.  Em- 
mons);' having  first  proved  that  the  same  wa- 
in the  handwnting  of  Air.  Emmons,  who  wa« 
a  lieutenant  of  said  ship,  and  that  the  other 
signatures  are  genuine;  which  said  paper  beinj,' 
in  the  possession  of  the  defendant,  as  an  ofTicial 
paper,  was  produced  on  the  trial  by  the  defend 
ant;  to  the  admissibility  of  which  said  letter, 
the  ptnintiff,  by  his  counsel,  objected;  but  thr 
court  overruled  the  objection,  and  admitted  the 
same  paper  to  be  read  in  evidence,  to  which  the 
plalntifi!  excepts,  and  thie  his  exception  is 
signed,  sealed,  and  enrolled,  this  30th  day  oi 
November,  184S." 

Second  Bill  of  Exceptions. 
"On  the  further  trial  of  this  cause,  and  after 
the  evidence  contained  in  the  plaintiff's  afore- 
going exception  and  statement  of  evidence,  and 
which  is  made  part  hereof,  the  defendant  pro 
duced  to  the  court  two  original  records  of  tb» 
trial  of  Riley  and  Ward,  respectively,  and 
proved  the  same  to  be  the  originals;  and  offo-- 
ed  to  read  to  the  jury  so  much  of  the  said  rec- 
ords as  contains  the  charges,  specifications,  sixl 
finding  of  the  court-martial  as  relates  to  mntii- 
ouB  conduct,  as  follows:'  In  order  to  show  that 
ttie  defendant  had  probable  cause  for,  and  to  rt- 
pel  any  presumption  of  malice  arising  from  the 
fact  of  the  imprisonment  by  the  defendant  of 
the  plaintiff,  as  aforesaid,  in  the  aftid  fort.  Te 
all  which  said  evidence  the  plaintiff,  by  Us 
counsel,  objects;  and  the  court  overrules  11k 
objection,  and  admits  the  same;  wherenpon  Ike 
plaintiff  prays  an  exception  thereto;  snd  tlwt 
"'-  -     -     '  may  sign  and  seal  this  his  hill  of  a- 
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Third  Bill  of  Exceptions. 
"On  the  furtlter  trial  of  this  case,  and  after 
the  evidence  contained  in  the  aforegoing  excep- 
tions, made  part  hereof,  and  after  the  defend- 
ant had  read  to  the  jury  Lieut.  Emmona'  let- 
ter, and  so  much  of  the  records  of  the  court- 
martial  as  stated  in  the  aforegoing  exceptioB. 
the  plaintiff  to  rebut  the  same,  and  for  the  par- 
pose  of  showing  the  state  of  the  discipline  of 
the  ship  Peacock,  at  and  about  the  time  of  com- 
mitting the  trespasses  laid  in  *the  dec-  ['III 
taration,  offered  to  ask  Lieut.  Walker,  the  first 
Heuteiinnt  of  said  ship,  what  was  the  geneisl 
conduct  and  character  of  Riley,  Wan,  and 
Lewis,  aforesaid,  for  subordination  and  fidelitj 
to  duty,  at  the  time  of  the  holding  of  said 
court -martial,  and  prior  thereto,  and  during 
the  time  embraced  in  charges  against  them  ii 
contained  in  the  said  letter  of  Lieut.  Emmou; 
but  the  dcfendunt  objected  thereto,  and  the 
court  refused  to  tillow  the  said  question  tad 
eridence  to  be  put  and  admitted;  to  which  re- 
fusal the  plaintiff  excepts,  and  this  bis  excep- 
tion is  signed,  sealed,  and  enrolled,  this  30u 
liay  of  November,  1849." 


record:  but  Its  ol>Ject  w_ 

u  Buun  iiic  irii.|,er  and  disposition  of  the  mrlsi* 
n  one  of  tbe  vessels  of  tbe  squndroo. 

2.— The    oflTenses    with    whicb    Ward    aod    Biky 
vere  charged,  were  committed  on^the  29tb  Sep<^ 
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Fonrtb  Bfn  of  Sxeeptloiu.  armed  Bhipi  of  tbe  United  States  in  any  foreign 
"On  the  further  trial  of  this  cause,  and  after  port,  anj  and  all  merchant  Beamen  of  tlio 
the  evidence  contained  in  the  aforegoing  eicep-  LInifed  Slates,  who  might  there  deserve  sucu 
tiona,  and  made  part  hereof,  and  after  the  de-  ;onfinenient  by  reason  of  their  own  ship  or 
fendant  had  given  evidence  of  particular  in-  mnsler  not  being  able  to  confine  them;  which 
stances  of  insubordination  and  misconduct  afftrcd  evidence  the  court  refused,  and  the 
among  the  crew  of  the  said  ship  Vincennes,  pluintiff  excepts  thereto,  and  thia  his  exception 
from  the  time  of  her  arrival  at  Oahu,  to  the  's  sealed  this  30th  day  of  November,  1849." 
time  of  the  imprifionmcnt  of  the  plaintiff,  in  Seventh  Bil!  of  Exceptions, 
order  to  prove  that  the  discipline  of  the  same  "And  thereupon  the  defendant,  by  his 
was  relaxed  and  impaired;  and  after  the  de-  counsel,  prayed  the  court  to  instruct  the  jury 
fendant  had  closed  his  evidence  in  chief,  the  '■^^^ —  ... 
plaintiff,  to  rebut  the  same,  offered  to  read  'If,  from  the  whole  evidence  aforesaid,  the 
from  the  log  booic  of  said  ship,  at  a  dnte  after  jury  shall  find  that  the  plaintiff,  being  an  en- 
her  said  arrival,  to  wit:  "that  on  the  IBth  day  listed  marine,  signed  the  paper  as  aforesaid, 
of  October,  1840.  at  the  aaid  island,  a  certain  mariccd  A  (the  same  being  the  contract  to  serve 
Leo  Weaver  and  Henry  Waitbam,  two  of  the  during  the  cruise),  the  court  instructs  the  jury 
crew  of  said  ship,  were  flogged  thereon;  the  ""at  he  was  thereby  bound  to  serve  in  the  ex- 
first  with  sixteen  lashes,  and  the  last  with  p'ormg  expedition  till  the  ships  returned  to  the 
eighteen    loalics.    for   desertion,   insolence,   and  United  States;  and, 

neglect  of  duty;  and  tliat  the  same  did  not  ap-  "I^  they  further  find  the  defendant  was  the 

pear  by  aaid  log  boolt  to  have  been  done  by  the  commander  of  that  expedition,  was  lying  with 

sentence  of  a  court-martial;  but  the  court  re-  ""a   squadron  in   the  harbor  of  Honolulu,  the 

fused   said  oiTered   evidence,   and   the   plaintiff  "hips  were  undergoing  repairs,  and  refitting  for 

excepts  thereto,  and  this  his  exception  is  signed  the  purpose  of  further  prosecuting  the  ohjeclfl 

and  sealed  this  30th  November,  J849."  °'   ^"^   expedition,   and   the   commander   and 

Fifth  BiU  of  Exceptions.  """"y  "/.  *>■«  "/^'f^.  °''  ^''^f  ?}"^'^?e  ^^^"  '"}. 

,„,         .,      ,     ,,        .-,/.<.                  u  vestications,   that   the   said   discipline   of   said 

■Upon   tl.  telhw  tml   ot  11,.  cu.,  riler  S„„  „;.  -thmb,  gi»ll;  r.toed,  [•3»4 

cplim.  ».a.  p.rl  h.,.ot  h.d  b«i.  givra.  "J  „  m  him  to  b.]i..e,  .»a  b.  did  bdim,  th.t 

•fter   the   plaintiff   and    defendant    had    both  ^^^^  marines  on  board  the  said  snuadron  were 

elosed  their  evidence  in  chief,  and  after  tbe  ds-  „n^.,||ii_„   ..   gerTe   out   the   said   cruise    and 

fondant  h-d  given  ..idenco  that  b.  liad,  subs.-  ^^^^  J^  ^  ^  j„,      „j          ,„  ,„  ^  ,„, 

™,»t    to    lb.    siuling   ol    the    said    .qnadron  ^^^    „    ,,,,    respecliv.    period,   the,    migill 

Aown  marlts  of  f.vor  to  lb,  plainlill,  and  bad  ,j|„|,   „,,,,   ^^  j^^   l.rm:  of   enll.tienl  tl- 

promoted  bim  to  the  mail  of  corporal,  in  order  ,^^         j  ,,„f  ,„„  „,  j^,  „„i„„  „  hoard 

to  npel  anj  inferences  of  ni.lic.ouh,.  part  f^,  ^^.     vi„,e„ne.,  under  the  imn.«iial.  com- 

toward.  tb,  plainliHi  but  Ih,  plaintiff  offered  ^,^j  „',  j„„j„,    h.j  ,„  ,„,  „,„„j  ^,  j, 

.rtdinee  tenduig  to  prove  that  the  defendant  j^,,      ^   ,j,           „j  ,j,,  „,,   ,„,„  „,   U,,, 

elainied  bla  right  to  hold  lb,  plaintiff  in  the  „j^,,  ,^i„^„t  h,d  „pired,  th,  plaintiff  in 

«id  .quadron  "-der  and  by  virln,  of  an  Acl  ^J  „„„  „,„„j  „  ,^,  grouni;   then  It 

ol  Congreas,  approved  March  2    1S37    .nlitied  „,  |^  j^,  discretion  of  the  defendant  to  con- 

™.'^",  °  ""."'i  J    ?;  Ibe  enli.tm,nl  of  Ikij.  ^       „„  pl.lntiff  in  ..id  «iu.di»n,  or  on  said 

!  y,     /  ."^j  ,"w"  "^""J      J?"*    .?,  I.l.ui.  ■•I'"  might  d.,m  fist,  for  a  f,w  dajs, 

the  defendant  bad  failed,  and  refused  to  crtlfy,  „j  ^„,  „,,  ^„i,o„  wa.  read;  to  sail  i  and 

*f  'X'?^  ^vif       5  '  ^  ';"°°,,°:t"T      5;  I"  "  »»'  r..poJ.lbl.  for  confining  lb,  plaintiff 

plarnliU  bad  bMn  and  wa.  denied  lb,  ben.fft  „  ,h,  |,,„/,i,  ,h,  j„,j  .ball  Bud  h,  waa  eon- 

"'..S*  ■?  ;  .?  P'l-J"  »  'a  '.'i.''  -'"'I'"-  lined  there  hj  th,  order  of  d,fendanl| ,  nolwltb- 
r  i  .  .°i  .  ,  fujf  °,  ?  5".  '"*""  .landing  the}  shall  be  of  opinion  that  he  might 
to  rebut  that  of  the  defendant  and  to  show  a  j„^  ^^^  eJnJned  in  the  .qnadion. 
«ont.nning  ntabce  on  hi.  part  towards  lb,  „^j  „  ,^g  j  ,j,„  ,^j„  ,„j  ,h„  n, 
plaintiff^  hut  the  court  refused  th.  said  olerKl  ,,,„,i|,  ^„  J^ni^  l„  ib,  f„rt  on  lb.  island, 
endence,  and  lb,  plaintiff  ,ac,pt.,  and  Ibis  hi.  f,,,,  ^j  ,„,  ,„  u,  „^  ^i^  ,^  „,  ,„. 
S"?i°o°»"  "''°  '""'  Pri«>nm,nl  on  lb,  island,  ia.  n.,d  b,  the  con- 
tier,  IMIt.  g„]g  f^^  ^h,  confinement  of  seamen,  and  by  the 
8i»th  Bill  of  Eiceplious.  ,„lhorllie.  of  the  island  for  p,jK.n,  criminally 

"On  the  further  trial  of  this  ca.e,  and  aft,r  charged,  and  for  aeamen  who  had  deserted  from 

the  evidence  contained  in  the  aforegoing  excep-  the  ship.,  and  that  seamen  w.r.  shipped  from 

tlone,  made  part  hereof,  and  after  the  evidence  said  fort  into  .aid  squadron ;  that  the  defendant 

in  cbief   on   both   sides   bad  been   closed,   and  refilled  his  ships,  and  brought  the  plaintiff  on 

«fler  the  defendant  had  given  evidence  to  prove  board,  and  sailed  with  ell  reasonable  despatch; 

that  at  ttie  lime  the  plaintiff  was  conffned  in  then  it  1.  not  competent  for  the  jury  to  infer 

aaid  fort  there  were  merchant  seamen  of  the  inalit^  or  corrupt  motive  in  the  defendant  in  so 

United  States  confined  there,  for  tbe  purpose  ordering  the  plaintiff  to  be  aent  to  said  fort,  if 

thereby  of  inferring  a  knowledge  by   tbe   de-  he  would  not  go  to  duty;   although   the  jury 

fendant  that  said  fort  was  a  proper  place  fol  may   be  of   opinion   that  he  might   have  been 

the  imprisonment  of  tbe  plaintiff:  Itept   safely,   and   with   more   comfort   to   said 

"The  plaintiff,  by  way  of  rebutting  tbe  same  prisoner,  on  board  said  squadron;   and  in  the 

offered  evidence  tending  to  prove  that  it  was  i  absence  of  all  proof  that  defendant  gave  any 

general  and  uniform  praotlce  and  custom  in  thi  order  a.  to  the  mode  of  his  confinement  of  said 

naval  aervice  at  tbe  time  aforesaid,  and  ionj  plaintiff,  or  for  denying  him  any  comforts,  or 

before,  aa  well  established,  to  confine  on  the  that  he  bad  any  imowiedgo  of  th.  manner  ot 
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BBitd  Imprisonment,  or  of  his  being  deprived  of 
comfortB,  or  of  the  efrcumstancea  of  hardship 
Btotpd  in  the  evidence,  it  is  not  competent  for 
the  jury  to  infer  malice  or  coriupt  motive  in 
the  defendunt,  from  the  facts  (if  the  jury  shall 
find  them  eo)  that  plaintiff  woe  confined,  and 
lodged,  and  fed  as  stated  in  the  plaintifTs  evi- 
dence; and  without  proof  of  malice  the  plaintiff 
is  not  entitled  to  recover  in  this  action.  Which 
instruction  the  court  gave  as  prayed,  and  the 
plaintiff,  by  bis  counsel,  excepts  thereto,  and 
prays  the  court  to  sign  and  seal  the  same, 
and  cause  the  same  to  be  enrolled  according  to 
the  statute,  which  is  done  accordingly  this 
30th  November,  1849." 
S»5*]      'Eighth   Bill    of   Exceptions. 

"On  the  furtlier  trial  of  this  cause,  and  after 
the  evidence  contained  in  the  foregoing  state- 
ment of  evidence  and  exceptions  made  part 
hereof;  and  after  the  whole  evidence  had  been 
closed,  and  after  the  court  had  instructed  the 
jury  according  to  the  prayer  of  the  defendant 
as  aforesaid,  tbe  plaintiff  prayed  the  court  to 
instruct  the  jury  as  follows; 

"Ist,  If  the  jury  believe  from  the  whole  evi- 
dence that  the  plaintiff  was  put  and  kept  in 
the  said  fort  by  order  of  the  defendant,  then, 
notwithstanding  tbe  defendant  had  a  right  to 
put  and  keep  him  there,  yet  the  motive  with 
which  tbe  same  was  done  is  a  question  for  the 
jury;  and  if  the  jury  believe  that  such  motive 
was  founded  either  on  malice,  cruelty,  or  any 
species  of  oppression,  then  the  defendant  ia 
liable  therefor,  and  the  jury  may  give  such 
damages  as  upon  tbe  wholo  evidence  they  think 
the  plaintiff  ought  to  have. 

"Ed.  If  the  jury  believe  from  the  whole  evi- 
dence aforesaid  that  the  defendant  was  captain 
of  the  ship  Vincennes,  and  that  the  said  ahip 
was  in  a  state  of  suflicicnt  discipline,  and  the 
plaintiff  could  have  been  securely  confined 
thereon,  with  safety  to  said  ship,  the  officers, 
and  crew,  at  the  time  he  was  sent  to  said  fort, 
and  during  the  time  he  was  confined  therein, 
then  it  was  the  duty  of  the  defendant  to  know 
the  same,  and  tbe  jury  may  presume  be  did 
know  the  same;  and  it  ;=  competent  for  them 
to  infer  therefrom  that  the  defendant  acted 
maliciously  toward  the  plaintiff  in  coiilining 
bim  in  said  fort.  And  if  the  jury  believe  he 
was  confined  in  said  fort  by  order  of  the  de- 
fendant, they  may  give  such  damages  therefor 
as  upon  the  whole  evidence  they  think  the 
plaintiff  ought  to  have. 

■■3d.  If  the  jury  believe  from  the  whole  evi- 
dence that  the  plaintiff  was  imprisoned  in  the 
said  fort  by  order  of  tbe  defendant,  and  that 
tbe  defendant  acted  therein  from  malice,  cruel- 
ty, or  any  species  of  oppression,  be  is  respon- 
sible therefor,  and  the  jury  may  give  such  dam- 
ages therefor  as  upon  the  whole  evidence  they 
think  tbe  plaintiff  ought  to  have. 

"4th.  It  the  jury  believe  from  the  whole  evi- 
dence that  the  plaintiff  was  put  and  kept  in 
the  said  fort  by  order  of  the  defendanl.  and 
that  the  same  was  done  through  malice,  or  any 
species  of  oppression,  then  the  defendant  is 
liable  therefor,  and  the  jury  may  give  aucli 
damages  as^  they  think  the  plaintiff  ought  to 
liave;  notwithstanding  the  jury  may  find  that 
the  defendant  considered  the  said  fort  to  be  a 
more  pro[ier  und  safe  place  of  conlinement  than 
ihc  vciiscie  of  said  squadron. 
1038 


"5th.  If  the  jury  believe,  from  the  wboie  evi- 
dence, that  the  plaintiff  waa  imprisoned  in 
the  said  fort  by  order  of  the  defTdani,  and 
■that  the  uune  was  accompanied  by  [*39S 
malice  on  the  part  of  the  defendant,  then  the 
plaintiff  ii  entitled  to  recover,  and  the  jm-y 
may  give  such  damages  therefor  as  they  think 
the  plaintiff  ought  to  have.  Notwithstuiding 
the  jury  ma.y  believe  that,  under  all  eirenm- 
stances,  the  said  imnrisonment  was  considered 
by  the  defendant  to  be  with  more  propriety  Bttd 
aafety  than  in  tbe  sovadron. 

"6th.  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  was  put  and  kept  in  the  said 
fort  by  order  of  the  defendant,  and  are  of 
opinion  that  there  was  no  justifiable  caiue  for 
the  act;  nnd  are  further  of  opinion,  from  tht 
whole  evidence,  that  the  same  was  wantoalj 
done  by  tbe  defendant,  with  a  willful  diBreg.xrd 
of  right  or  duty,  and  contrary  to  his  own  con- 
victions of  duty,  as  a  mere  exercise  of  power, 
without  any  sense  of  its  being  right,  then  it  u 
competent  for  the  jury  to  infer  that  tbe  ntoi 
was  maliciously  done;  and  if  so  done,  the  d<- 
fendant  is  responsible,  and  tbe  jury  may  gin 
such  damages  therefor,  as,  upon  the  whole  evi. 
dence,  they  think  the  plaintiff  cjght  to  have. 

'■7th.  If  the  jury  believe  from  the  evidenct 
that  the  plaintiff  was  confined  in  the  s«id  fort 
by  order  of  the  defendant,  when  he  could, 
without  any  difficulty,  have  been  confined  w 
the  said  ship,  and  that  he  knew  he  could  han 
so  confined  hint;  and  that  the  plaintiff  wai,  il 
said  fort,  subjected  to  cruel  and  barbannu 
treatment,  and  the  defendant  could  have  pre- 
vented the  same,  and  it  was  hia  duty  to  pre- 
vent the  same,  and  he  did  not  interfere  so  to 
do,  then  it  was  competent  for  the  jury  to  infer 
malice  therefrom  in  the  conduct  of  the  defend 
ant,  and  he  is  responsible  therefor;  amd  the 
jury  may  give  such  damages  as,  upon  the  whole 
evidence  they  may  think  the  plaintiff  ought  to 

"3tb.  If  the  jury  Iwlieve  from  tbe  evidence 
that  the  plaintiff  was  confined  in  the  said  fon 
by  order  of  the  defendant,  in  a  small  cell,  with 
iron  OD  hia  hands,  arms,  and  legs,  and,  while 
BO  confined,  was  subjected  to  cruel,  unusual, 
and  barbarous  treatment,  which  the  defendant 
could  have  prevented,  and  which  it  waa  his  liii- 
ty  to  prevent,  then  it  is  competent  for  the  jury 
to  infer  malice  on  the  part  of  the  defendant. 
und  he  is  responsible  therefor;  and  the  plaintiff 

"Which  said  prayers,  and  every  and  each  of 
the  same  the  court  refused  to  grant;  to  which 
refusal  the  plaintiff,  by  his  counsel,  eiccpti, 
and  this,  his  exception,  signed,  sealed,  and  a- 
rolled,  this  30th  day  of  November,  ISifl." 
Ninth  Bill  of  Exceptions. 

"On  tbe  further  trial  of  this  canae  the 
counsel  for  the  plaintiff,  in  his  summing  up 
to  the  jury,  having  stated  that  the  evidencr. 
and  the  'only  evidence  on  which  he  ['31' 
relied,  to  show  the  knowledge  of  the  defend 
ant  of  the  severities  alleged  to  have  been 
practiced  on  the  plaintiff,  by  being  impria- 
oned  in  the  said  fort,  was,  that  the  itaid 
ships,  the  Peacock  and  Vincennes,  were  in  » 
good  state  of  disiipline,  and  the  plaintiff  might 
have  been  safely  kept  in  one  of  them;  that  it 
was,  by  the  rules  and  regulation!  of  the  naTj, 
Howard  IS- 
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tiS  while  in  said  pi 
sergeant  of  nianncs  were  on  shore  most  of 
the  time  while  the  plaintiff  was  so  imprisoned, 
and  the   facts   and  ciicunisfanced  of  said   im- 

Sriaonment  itself,  as  stated  in  plaintiir's  evi- 
ence;  the  defendant,  by  his  counsel,  prayed 
the  court  to  instruct  the  jury  that,  from  the 
said  evidence,  if  the  same  ia  believed  by  the 
jury,  it  is  not  competent  for  them  to  find  that 
defendant  had  knowledge  of  the  severities  said 
to  have  been  practiced  on  the  said  plaintiff  in 
•aid  prison,  and  without  such  lioowledge  the 
plaintiff  is  not  entitled  to  recover  in  this  action. 

"Which  instruction  the  court  gave,  and  the 
plaintiff  escepts  thereto^  and  so  excepting  to 
the  granting  of  the  same,  the  plaintiff  denies 
that  the  same  aeta  forth  the  whole  evidence  on 
which  he  relied,  as  proving  the  malice  of  the 
defendant,  or  his  knowledge  of  the  treatment 
of  the  plaintiff  during  all  fais  said  imprison- 
ment, and  at  the  comuiencenient,  continuation, 
and  end  thereof;  and  he  excepts  to  said  instruc- 
tion on  said  grounds,  and  all  other  grounds  to 
which  the  same  may  be  liable,  and  tins,  his  ex- 
ception, is  signed,  seated,  and  enrolled,  this  30th 
November,  1849." 

Tenth  Bill  of  Exceptions. 

"On  the  further  trial  of  this  caae,  and  after 
the  plaintiff's  counsel  had  summed  up  to  the 
jury,  and  the  court  had,  after  auch  summing 
up,  granted  the  defendant's  prayer,  marked  P, 
the  plaintiff  prayed  the  court  further  to  in- 
struct the  jury  as  followa; 

"That,  from  the  whole  evidence  aforosaid, 
it  is  a  matter  of  fact  for  the  jury  to  find  wlietii- 
er  tlie  s^iid  whipping  of  the  plaintiff  was  im- 
moderate, excessive,  and  malicious,  on  the  part 
of  the  defendant  under  all  the  circumstances, 

"That,  upon  the  whole  evidence  aforesaid, 
if  believed,  it  is  competent  for  the  jury  to  find 
that  the  defendant  did,  uawarrantably  and  ma- 
licioualy,  imprison  the  plaintiff  in  the  said 
prison  or  fort. 

"That,  upon  the  whole  evidence  aforesaid, 
if  believed,  it  is  competent  for  the  jury  to  find 
tha.t  the  defend&nt  wilfully  neglected  the  per- 
sonal comfort  And  cleaolineas  of  the  plaintiff 
while  imprisoned  by  hie  order  ia  the  said  fort; 
SBS*]  and  if  the  jury  ahall  'find  such  willful 
neglect,  then  the  defendant  is  liable  to  this  ac- 
tion; provided  the  jury  shall  further  find  that, 
while  so  imprisoned,  the  condition  of  the  plain- 
tiff was  uncomfortable,  wretched,  and  filthy, 
and  his  food  unwholesome  and  unpalatable. 

"Upon  the  whole  evidence  aforesaid,  if  be- 
lieved, it  is  oompetent  for  the  jury  to  find  that 
the  imprisonment  of  the  plaintiff  in  said  fort 
was  unn«ceasary  and  unjustifiable  by  the  exi- 
(rencies  of  the  case-,  and  that,  in  ordering  said 
ImprisDnment,  the  defendant  was  actuated  by 
midice,  and  an  unlawful  desire  of  punishing 
tlieplaintiff  cruelly  and  immoderately. 

"That  from  the  whole  evidence,  if  believed 
by  the  jury,  it  is  competent  for  them  to  find 
that  the  defendant  willfully  neglected  to  be- 
stow proper  attention  to  the  health,  comfort, 
and  cleanliness  of  the  plaintiff  while  imprisoned 
in  Hud  fort;  and  auch  willful  neglect,  if  found 
bj  tlie  jury,  amounted  in  law  to  exprtas  malice 
on  the  part  of  the  defendant. 
IS  Led. 


"That  it  !■  competent  for  the  jury,  from  the 
o!e  evidence  aforesaid,  if  believed  by  them, 
find  that  the  imprisonment  of  the  plaintiff, 

statpd  in  the  evidence,  in  said  fort,  was 
longer  than  the  enigency  of  the  case  required; 
ind  if  the  tame-  shall  be  found  by  the  jury, 
lien  the  plaintiff  is  entitled  to  recover,  provid- 
■d  the  jury  shall  further  find  tliat  the  prolon- 
gation of  such  imprisonment  waa  the  result  of 
malice  on  the  part  of  the  defendant  towards 
the  plaintiff. 

"If  the  jury  find,  from  the  whole  evidence, 
that  the  plaintiff  was  placed  in  the  said  fort  by 
order  of  the  defendant,  then  the  defendant  was 
bound  to  know  the  kind  of  treatment  to  which 
the  plaintiff  was  subjected  by  said  imprison 
ment;  and  he  cannot  be  presumed  ignorant 
thereof,  especially  if  the  jury  find  that,  during 
said  imprisonment,  the  defendant  neglected  to 
make  inijuiry  into  the  condition  and  treatment 
of  the  plaintiff. 

"That,  upon  the  whole  evidence  aforesaid, 
if  believed  by  the  jury,  they  shall  find  that  the 
defendant,  in  all  the  acts  complained  of  by  the 
plaintiff,  was  actuated  alone  by  an  upright  in- 
tention to  maintain  the  discipline  of  his  com- 
mand, and  the  interests  of  the  service  on  whicii 
ras  engaged,  then  the  plaintiff  is  not  enti- 
tled to  recover;  but  if  the  jury  shall  find  that 
said  acts,  or  any  of  them,  proceeded  from,  or 
'  aggravated  by  cruelty,  malice,  and  oppres- 
towards  the  plaintiff,  then  the  plaintiff  in 
entitled  to  recover. 

"Which  instructions,  and  each  and  every 
of  them,  the  court  refused  to  give;  to  which 
refusal  the  plaintiff  excepts,  and  this,  his  ex- 
ception, is  signed  and  sealed  this  30th  Novem- 
ber,  1340." 

■Eleventh  Bill  of  Exceptions.      [*899 

"Upon  the  further  trial  of  this  cause,  the 
plaintiff  prayed  the  court  to  instruct  the  jury 
that  upon  the  whole  evidence  aforesaid,  if  be- 
lieved by  the  jury,  it  ij  competent  for  them  to 
find  a  verdict  for  the  plaintiff,  and  to  assess 
such  damages  as  they  shall  think,  under  the 
circumstances,  the  plaintiff  is   entitled  to   re- 

Which  instructions  the  court  refused  to 
grant;  to  which  refusal  the  plaintiff  excepts, 
and  this,  his  exception,  is  signed,  sealed, 
and  enrolled,  this  30tb  day  of  November, 
1849." 

Upon  these  exceptions  the  case  came  up  to 
this  court. 

lt|  waa  argued  by  Messrs.  Addison  and  May 
for  the  plaintiff  in  error,  and  by  Mr.  Bradley 
for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made 
the  following  points: 

1.  That  there  is  evidence  in  this  case  of 
"mil lice  and  oppression"  in  the  act  of  the 
plaintiff's  imprisonment,  both  by  direct  and 
implied  proofs.  2  Greenl.  Ev.  453;  3  How.  267. 
2!H,  202;  7  Id.  8S;  4  Barn.  &,  Cress.  255;  2 
Starkie's  Ev.  Metealfs  ed-  904,  90S;  3  Kent's 
Com.  181,  182,  183;  4  Serg.  A  Rawie,  423;  1 
Wend.  140;  2  Starkie's  Rep.  3B8,  3SJ;  Hiicnc- 
tord  V.  Horn,  2  Carr.  i.  Payne;  3  Bing.  N.  C. 
950. 

2.  That  even  if  the  act  of  impriaonment  was 
free  of  malice,  yet  there  is  evidence  of  "malii^c, 
cruelty,  and  oppression"  in  the  mode  and  cir- 
Oumst«nces   attending   the   said   imorisoniaaivl. 


3S9  SUPBEUB  COUBT   O 

Wall  T.  Namara,  quoted  in  1  Term  Rep.  536. 

537;  The  Six  Carpenters'  caae,  1  Smith's  Selec 
tion  of  leading  Cases,  Amer.  Ed.  and  the  cases 
there  referred  to;  Bradley  v.  Davis,  2  Shepley, 
44;  Malcolm  v.  Spoor,  12  Met.  280;  Melville  v 
Brown,  16  Mass.  82;  Jarratt  v.  Gwathmey,  ; 
Blackf.  239;  Lambert  v.  Hodgson,  1  Bing.  317 
Fabrigas  v.  Mostyn,  1  Cowp.  Ifll;  1  Chitty'; 
PI.  639;  Duncan  v.  Thwaite,  6  Dowl.  &  Ry. 
482;  King  v.  Root,  4  Wend,  137;  Dexter 
Spear,  4  Mason,  118. 

3.  That  on  the  evidence  in  tlie  case  the  c. 
animo  of  the  defendant  was  a  question  of  fact 
for  the  jury.  4  Burrow,  1971 ;  Parks  v.  Ross, 
11  How.  362;  Turner  v.  Walker,  3  GJ 
Johns.  386;  Scott  v.  Lloyd,  0  Pefc.  418;  Gi 
leei  V.  Brith,  9  Pet.  292;  Chea.  &  O.  Canal  Co. 
V.  Knapp,  9  Pet.  541 ;  Fergusson  v.  Tucker,  2 
H,  4  G,  183;  Gray  v.  Crook,  12  G.  &  J.  236; 
White  v.  Nichols  et  al.  3  How.  266;  Mitchell  v 
.rentins,  6  Barn,  ft  Adol.  593,  504;  Ravenga  v. 
Makintosh,  2  Bam.  &  Creas.  493;  Taylor 
Willans,  2  Barn,  ft  Ad.  845,  848;  Venafra 
.Johnson,  10  Bing.  301;  Panton  v.  Williams,  2 
Adol.  ft  Ellis,  632;  42  Eng.  Com.  Law  Rep.; 
Turner  v.  Ambler,  10  Adol  ft  EU.  262,  259; 
400']  Abbott  *on  Ship.  179,  note,  5th  Am.  Ed. 
236;  United  States  v.  Buggies,  6  Mason,  192] 
Magee  v.  Ship  Mosa,  Gilpin's  Rep.  21 ;  Relp  v 
The  Maria,  1  Pet.  Adm.  Rep.  S6,  174  note, 
175  note;  Gilpin's  Rep.  32. 

4.  That  the  letter  of  Lieut.  Emmons  was  not 
admissible  in  -evidence.     Ut  exception. 

6.  That  the  records  of  the  trials  by  court 
martial  of  Riley  and  Ward  were  not  admissiblt 
in  evidence.     2d  exception. 

8.  That  the  evidence  of  Lieut.  Walker,  of  the 
character  and  conduct  of  Riley  and  Ward, 
rebut  the  presumption  sought  to  be  raised  by 
their  conviction  by  court-martial,  was  adn  ' 


E  United  States. 


1861 


ble.    . 


ceptio 


7.  That  the  entries  in  the  log  book  of  the 
punishment  of  Weaver  with  sixteen  and  Walt- 
ham  with  eighteen  lashes,  without  the  sentence 
of  a  court- marital,  was  admissible  to  rebut  tbt 
proof  offored  on  the  part  of  the  defendant,  that 
the  discipline  of  the  squadron  was  relaxed.  4th 
exception. 

8.  That  the  evidence  that  the  defendant 
claimed  to  hold  the  plaintiff  under  the  Act  of 
Congress  of  2d  .March,  1837,  and  that  he  refused 
to  certify  that  he  detained  the  plaintiff  under 
said  law,  by  reason  whereof  the  plaintilT  was 
deprived  of  the  additional  pay,  provided  for  by 
said  Act,  M'as  evidence  proper  to  be  admitted 
to  rebut  the  inference  of  absence  of  m 
sought  to  be  raised  from  marks  of  favor  shown 
to  the  plaintiff  by  the  defendant.     6th  ezcep- 

9.  That  the  evidence  that  it  was  the  custom 
and  uniform  practice  to  conilne  on  the  armed 
ships  of  the  United  States,  in  a  foreign  port, 
nil  merchant  seamen  of  the  United  Slates,  who 
might  there  deserve  such  confinement  when 
Lhey  could  not  be  confined  on  their  own  ship, 
ivas  admiasible  to  rebut  the  inference  of  a 
knowledge  by  the  defendant  that  the  native 
'ort  was  a  proper  place  for  the  imprisonment 
>f  tiie  plaintilT,  sought  to  be  established  by  the 
iroof  that  merchant  seamen  were  confined  in 
inid  fort  at  the  time  the  plaintiff  was  thert- 
imprisoned. 

itr.  Bradley,  for  the  defendant  in  error: 
1040 


The  substance  of  this  case  will  be  found  fa  T 
How.  98.  The  evidence  is  varied  only  8o  fat 
ns  relates  to  the  evidence  of  a  corrupt  motive 
in  the  defendant  in  ordering  the  impriaonment 
complained  of. 

The  facts  are  eubstantitilly  embraced  in  the 
defendant's  prayer  granted  by  the  court,  form- 
ing plaintiff's  7th  exception.  This,  taken  in 
connection  with  the  Sth  and  the  lltli  bilU,  wUl 
present  the  whole  case  to  the  court.  They  ean- 
not  well  be  abbreviated 

The  Hrat  sets  out  those  facts,  which  bemg 
found  by  the  jury,  constitute  probable  eanae. 
It  proceeds  on  the  hypothesis  that  the  defend- 
ant had  reason  to  believe,  and  did  believe,  in 
the  existence  of  that  state  of  facts. 

*If  he  did  ho  believe,  a  caM  arose  for  [*40l 
the  exercise  of  his  discretion.  If  in  the  AxardM 
of  that  discretion  he  did  no  more  than  inoe  a 
conditional  order,  and  the  plaintiff  woold  not 
comply  with  the  condition,  he  is  not  reapomi- 
ble  for  the  execution  of  that  order,  provided  it 
directed  no  more  than  the  ordinary  and  nsul 
course  of  its  execution,  and  was  ignorant  in 
fact  of  any  excess  in  that  execution. 

Malice  means  wilful  neglect,  omisaiaD 
or  commission.  And  unless  knowledge  vu 
brought  home  to  him  of  the  omission  of  tome 
inferior  otRcer  to  discharge  his  duty,  by  whick. 
under  the  pretended  execution  of  his  order,  tlw 
plaintiff  suffered,  the  defendant  ia  not  respoui- 
ble. 

The  basis  of  the  whole  is  a  reasonable  belief 
in  the  existence  of  a  particular  state  of  factt— 
a  discretion  to  act  under  that  belief,  and  a  re- 
sort to  ordinary  means  to  execute  that  a<t. 

The  plaintiff,  on  the  other  hand,  maintaiaol, 
that  if  the  case  arose  for  the  eierciae  of  Ui 
discretion,  he  was  bound  to  aee  to  the  tie 
cution  of  his  order  in  detail,  and  was  re- 
sponsible for  any  injury  which  att«e  in  tka 
course  of  such  execution;  that  is  to  say,  if 
there  was  probable  cause,  malice  alone  wai 
sufficient  to  enable  him  to  recover. 

And  again:  the  plaintiff  so  framed  hii 
prayers  as  to  submit  the  whole  queatioa  of 
probable  cause  to   the  jury. 

The  defendant  will  rely  on  the  ease  ia  i 
Howard,  and  on  the  cases  cited  by  the  plaii 
tiff  in  error,  and  endeavor  to  show  that  then 
is  no  error,  in  any  one  ruling,  to  w^efa  the 
plaintiff  has  excepted. 

Mr.  Chief  Justice  Taney  dalirerad  the  opia- 
ion  of  the  court: 

This  case  was  before  the  court  on  a  fonBtf 
occasion,  and  is  fully  reported  in  7  How.,  8!. 
The  present  defendant  in  error  was  then  tbe 
plaintiff,  and  the  judgment  of  the  Circuit  Oonrt 
was  reversed,  and  a  venire  de  novo  awarded,  tke 
new  trial  to  be  governed  by  the  principles  de- 
cided by  this  court.  Upon  the  trial  under  tke 
mandate  the  Judgment  was  in  favor  of  the 
present  defendant,  and  the  plaintiff  theienpoi 
brought  this  writ  of  error.  The  teBtimonj.  n 
far  as  the  questions  of  taw  upon  the  meriti  an 
concerned,  is  substantially  the  same  with  tkat 
offered  at  the  former  trial. 

e  ease,  as  it  now  comes  before  the  eourt, 
imcwhat   confused   by  the   nombw  of  ii- 
ttions  asked  for  by  the  counsel  for  tha  dif- 
ferent parties  and  which  are  merely  given  or 
refused,  without  any  explanatorj  instrartioai 
Howard  I>- 
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bj  the  court  Itsplf.  This  mods  of  proceeding 
complic&tes  the  case  and  makes  it  difficult  to 
understand,  from  the  exceptions,  what  princi- 
ple of  law  the  Circuit  Court  intended  to  de- 
409*]  eide.  'But  it  would  seem,  from  the 
various  instructions  moved  for  by  counsel  and 
given  or  refused,  that  the  court  likened  the 
case  to  a  suit  for  a  malicious  prosecution,  and 
supposed  it  was  to  be  governed  by  the  same 
principles.  And  if  the  Circuit  Court  under- 
stood the  opinion  of  this  court  to  be  placed  on 
that  ground,  they  were  evidently  mistaken- 
For  by  referring  to  the  report  of  the  case,  in 
page  130,  it  will  be  seen  that  the  court  said, 
in  express  terms,  "that  for  acts  beyond  his 
jurisdiction,  or  attended  with  circumstances  of 
excessive  severity,  arising  from  ill-will  or  a  de- 
praved disposition,  or  vindictiTO  feeling,  he  can 
claim  no  exemption." 

The  case  has  no  analogy  to  a  suit  f6r  a  mali- 
cious prosecution.  That  action  will  lie  only  in 
cases  where  a  legal  prosecution  has  been  car- 
ried on  without  a  probable  cause.  Johnston  v. 
Sutton,  1  D.  &  E.  624.  The  action  was 
originally  applied  to  criminal  proceedings;  to 
cases  where  a  party  had  maliciously,  and  with- 
out probable  cause,  procured  the  plaintiff  to  be 
indicted  or  arrested  for  an  offense  of  which  he 
was  not  guilty.  In  cases  of  that  kind,  where 
the  facts  are  admitted,  or  found  by  the  jury, 
the  court,  and  not  the  jury,  decide  whether 
there  was  probable  cause  or  not  for  the  prose- 
cution; and  if  there  was  probable  cause,  an  ac- 
tion for  malicious  prosecution  will  not  lie,  al- 
though the  party  who  procured  the  arrest  or 
indictment  was  actuated  by  malicious  motives. 
And  the  reason  for  the  rule,  as  stated  by  Black- 
stone,  3  Com.  128,  is  "that  it  would  be  a  very 
great  discouragement  to  public  justice  if  pros- 
ecutors, who  had  a  tolerable  ground  of  suspi- 
cion, were  liable  to  be  sued  at  law  whenever 
their  indictments  miscarried."  The  action  has 
been  extended  to  civil  as  well  as  criminal  cases 
where  legal  process  has  been  maliciously  used 
against  another  without  probable  cause.  But 
the  action  for  a  malicious  prosecution  is  the 
only  one  in  which  the  party  is  not  liable,  al- 
though he  acts  from  malicious  motives,  and  has 
inflicted  unmerited  injury  upon  another.  The 
mle  ia  not  of  a  character  to  recommend  it  to 
fftvor;  nor  to  induce  a  court  of  justice  to  ex- 
tend it  beyond  the  limits  to  which  it  has  here- 
tofore been  confined.  And  this  is  not  an  ac- 
tion for  a  malicious  prosecution,  but  for  an  as- 
sault and  fajse  imprisonment.  And  whether 
the  acts  charged  were  done  or  not,  and  what 
motives  actuated  the  defendant,  are  questions 
of  tact  exclusively  for  the  jury;  and  probable 
cause  or  not  is  of  no  further  importance  than 
Bs  evidence  to  he  weighed  by  them  in  connec- 
Uou  with  all  the  other  evidence  in  the  case,  in 
determining  whether  the  defendant  acted  from 
■  aenae  of  duty  or  from  ill-will  to  the  plaintiff. 

It  is  an  action  by  a  marine  against  bis  com- 
manding officer,  for  punishment  inflicted  upon 
him  for  refusing  to  do  duty,  in  a  foreign  port, 
upon  the  ground  that  the  time  of  his  enlist- 
40S*]  ment  *had  expired,  and  that  he  was  en- 
titled to  his  discharge.  The  case  is  one  of 
moch  delicacy  and  importance  as  regards  our 
Bftval  aervice.  For  it  is  essential  to  its  security 
and  efBciency  that  the  authority  and  command 
eonfided  to  the  officer,  when  it  has  been  exer- 
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eised  from  proper  motives,  should  be  flrmly 
supported  in  the  courts  of  justice,  as  well  as 
on  shipboard.  And  if  it  is  not,  the  flag  of  the 
United  States  would  soon  be  dishonored  in 
every  sea.  But  at  the  same  time  it  must  be 
borne  in  mind  that  the  nation  would  be  equal- 
ly dishonored,  if  it  jiermitted  the  humblest  in- 
dividual in  its  service  to  be  oppressed  and  in- 
jured by  his  commanding  officer,  from  malice  oi 
illwill,  or  the  wantonness  of  power,  without 
giving  him  redress  in  the  courts  of  justice. 

At  the  time  these  events  happened  Captain 
Wilkes  was  in  a  distant  sea,  charged  with  the 
execution  of  a  high  public  duty.  He  was 
bound,  by  all  lawful  means  in  his  power,  to 
preserve  the  strength  and  efficiency  of  the 
squadron  entrusted  to  his  care,  and  was  equally 
bound  to  respect  the  rights  of  every  individual 
under  his  command.  It  is  hardly  necessary  to 
inquire  whether  the  plaintiff  was  or  was  not 
entitled  to  his  discharge  at  the  time  he  de- 
manded it.  It  is,  however,  very  clear  that  he 
was  not.  But  to  guard  against  a  misconstruc- 
tion of  this  opinion,  it  is  proper  to  say  that  the 
right  to  determine  the  question  was,  for  the 
time  being,  in  Captain  Wilkes.  In  his  position 
OS  commander,  the  law  not  only  conferred  upon 
him  this  power,  but  made  it  his  duty  to 
exercise  it.  If,  in  his  judgment,  the  plaintiff 
was  entitled  to  his  discharge,  it  was  his  duty 
to  give  it,  even  it  it  was  inconvenient  to  weak- 
en the  force  he  commanded.  But  if  he  believed 
he  was  not  entitled,  it  was  his  duty  to  detain 
him  in  the  service.  Captain  Wilkes  might  err 
in  his  decision.  But  that  decision,  for  the  time 
being,  was  Qnal  and  conclusive;  and  it  was  the 
duty  of  the  plaintiff  to  submit  to  it,  as  the 

i'udgment  of  the  tribunal  which  he  was  bound 
ly  law  to  obey;  and  for  any  error  of  judgment 
in  this  respect,  no  action  would  lie  against  the 
defendant. 

Nor  did  the  belief  of  the  plaintiff  as  to  his 
rights,  furnish  any  justification  for  his  dis- 
obedience to  orders.  For  there  would  be  an  end 
of  all  discipline  if  the  seamen  and  marines  on 
board  a  ship  of  war,  on  a  distant  service,  were 
permitted  to  act  upon  their  own  opinion  of 
Ihtir  rights,  and  to  throw  off  the  outhority  of 
the  commander  whenever  they  supposed  it  to 
be  unlawfully  exercised.  And  whether  the 
plaintiff  was  legally  entitled  to  bis  discharge  or 
not,  his  disobedience,  when  the  question  had 
been  decided  against  him  by  the  proper  tri- 
bunal, was  an  act  of  insubordination  for  which 
he  was  liable  to  punishment. 

So,  too,  as  regards  the  degree  of  punishment 
to  which  he  was  subjected.  It  was  the  duty  of 
Captain  Wilkes  to  maintain  'proper  dis-  ['404 
eipline  and  order  among  the  officers  and  men 
under  his  command,  and  if  a  spirit  of  disobe- 
dience and  insubordination  manifested  itself  in 
the  squadron,  he  was  bound  to  suppress  ii;  and 
he  might  use  severe  measures  for  that  purpose, 
if  he  deemed  such  measures  necessary.  And 
if,  in  his  judgment,  the  continued  refusal  of 
the  plaintiff  to  do  duty,  made  it  proper  to  con- 
fine him  on  shore,  rather  than  on  shipboard, 
in  order  to  reduce  him  to  obedience — or  nec- 
essary as  an  example  to  deter  others  from  a 
like  offense,  he  was  justified  in  so  doing;  and 
while  he  acted  honestly  and  from  a  sense  of 
duty,  and  with  a  single  eye  to  the  welfare  of 
the  service  in  which  be  was  engaged,  the  law 
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protecti  him.  He  Is  not  liable  to  Ml  utlou  for 
a  mere  error  in  judgment,  even  if  the  jury  sup- 
pose that  milder  measures  would  nave  ac- 
complished his  object. 

But,  on  the  other  hand,  he  was  equally  bound 
to  respect  and  protect  the  rights  of  those  under 
his  command,  and  to  cause  them  to  be  respect- 
ed by  others;  to  watch  over  their  health  and 
comfort;  and,  above  all,  never  to  iuQict  anj 
severer  or  harsher  punishment  than  he,  at 
the  time,  couscientiouslj  believed  to  I>e  neees- 
sary  to  maintain  discipline  and  due  nilMriina- 
tion  in  his  ships.  The  almost  despotic  powers 
with  which  the  law  clothes  him,  for  the  time, 
and  which  are  absolutely  necessary  for  the 
safety  and  elFiciency  of  the  ship,  make  it  more 
especially  his  duty  not  to  abuse  it.  And  if, 
from  malice  to  an  individual,  ot  vindictive  feel- 
ing, or  a  disposition  to  oppress,  he  inflicted 
punishment   beyond   that   which,   in   his   sober 

t'udgment,  he  would  have  thought  necessary, 
e  is  liable  to  this  action. 

This  is  not  a  case  where  the  punishment  al- 
leged to  have  been  indicted  was  forbidden  by 
law,  or  beyond  the  power  which  the  law  con- 
fided to  him.  For,  in  such  a  case,  he  would  be 
liable  whatever  were  his  motives.  But  the 
fact  to  be  ascertained  in  this  case  is  whether, 
in  the  eiercise  of  that  discretion  and  judgment 
with  which  the  law  clothed  him  for  the  time 
and  which  is  in  the  nature  of  judicial  dis 
cretion,  he  acted  from  improper  feelings,  and 
abused  the  power  confided  to  him  to  the  injury 
of  the  plaintiff. 

The  case,  therefore,  turns  upon  the  motive 
which  induced  Captain  Wilkes  to  inflict  the 
punishments  complained  of.  And  this  ques- 
tion is  one  exclusively  for  the  jury,  to  be  de- 
cided by  them  upon  the  whole  testimony.  And 
the  rule  of  law  by  which  they  must  be  gov- 
erned in  making  up  their  verdict  is  contained 
in  a  single  proposition.    It  is  this: 

If  they  believe,  from  the  whole  testimony, 
that  the  defendant,  in  all  the  acts  complaiocd 
of,  was  actuated  alone  by  an  upright  inten- 
tion to  maintain  the  discipline  of  bis  command 
and  the  interest  of  the  service  in  which  be  was 
405']  engaged,  then  the  plaintiff  is  not  *eu- 
tillcd  to  recover.  But,  if  they  find  that  the 
punishment  of  the  plaintiff  was  in  any  manner 
or  in  any  degree  increased  or  aggravated  by 
malice  or  a  vindictive  feeling  towards  him  on 
the  part  of  Captain  Wilkes,  or  by  a  disposition 
to  oppress  him,  then  the  plaintiff  is  entitled  to 

And,  in  deciding  this  question,  they  are  to 
take  into  consideration  the  service  in  which 
Captain  Wilkes  was  engaged;  the  place  where 
the^ic  transactions  happened;  the  condition  of 
the  vcfsels  under  his  command;  the  spirit  end 
temper  of  the  marines  and  seamen,  as  he  under- 
stood it  to  be,  in  his  own  vessel  and  the  other 
vessels  of  the  squadron,  gathering  his  knowl- 
edge from  his  OMn  observation  as  well  as  the 
information  of  others;  also  the  nature  and 
character  of  the  voyage  yet  before  him,  and 
which  it  was  his  duty,  if  possible,  to  accom- 
plish; and  how  far  the  conduct  and  example  of 
the  plaintiff  might,  in  the  judsnient  of  the  de- 
fendant, be  cnlculut.'d  to  enibarrass  or  frus- 
irate  it  altoyclher,  unless  lie  was  reduced  to 
c'bcrfiPiTcc.  And  furtlier,  that,  under  the  order 
(o  imprison  him  in  tlie  fort,  U  l\ie  jarj  \ieU<;N6 
it  lo  be  truly  stated  Vn  l^e  4eUii4aTvtfa  Ua'Oi- 
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lieve  himself  from  confinement  at  any  moment 
by  returning  to  his  duty. 

But,  on  the  other  hand,  the  jur^  must  like- 
wise take  into  consideration  the  different  pnu- 
ishmcnts  he  received;  his  conSnement  in  tht 
fort  on  shore;  the  situation  and  condition  of 
the  place;  the  character  of  the  persons  bj 
whose  authority  it  was  governed;  his  food;  hit 
clothing  and  general  treatment;  and  whether 
Captain  Wilkes,  through  proper  officers,  is- 
quired  into  his  treatment  and  condition  during' 
the  time  of  his  confinement.  For,  certainly, 
when,  from  whatever  motives  he  had  placol 
him  out  of  the  protection  which  the  ordinvy 
place  of  confinement  on  shipboard  afforded,  in 
a  prison  belonging  to  and  under  the  control  of 
an  uncivilized  people,  it  was  his  duty,  throu^ 

E roper  and  trustworthy  oflicers,  to  inquire  iniu 
is  situation  and  treatment,  and  to  see  that  it 
was  not  cruel  or  barbarous  in  any  respect;  ui 
that  he  did  not  suffer  for  the  want  of  those 
uecessariea  which  the  humanity  of  dviliud 
countries  always  provides  even  for  the  hinl- 
ened  offender. 

As  to  the  queations  of  evidence,  we  think  tki 
letter  of  Mr.  Emmons,  with  the  papen  it- 
taclicd  to  it,  mentioned  in  the  first  exceptios, 
was  properly  admitted,  since  it  was  calculit«l 
to  make  an  impression  on  the  mind  of  Csptaii 
Wilkes  as  to  the  temper  and  disposition  aftb 
marines  in  one  of  the  vessels  composing  tk 
squadron. 

But  the  proceedings  of  the  courts ■msrtlili 
mentioned  in  the  second  exception  in  the  cum 
of  Ward  and  Kiley,  ought  not  to  have  been  n- 
ceived.  For  some  of  the  offenses  with  wkiek 
they  'were  charged  were  committed  a.  ['i** 
long  time  before  the  refusal  of  the  plaintiff  w 
do  duty,  and  were  not,  therefore,  any  evidvixx 
of  a  spirit  existing  at  that  time.  And  wbei 
the  testimony  in  this  exception  is  rejected,  tli»' 
ulfered  by  the  plaintiff  in  the  third  exception 
to  rebut  it,  will  also  be  inadmissible,  altbou^ 
it  would  be  legal  and  admissible  if  the  pro- 
ceedings of  the  courts-martial  could  be  If^T 
received.  But  the  evidence  stated  in  both  of 
these  exceptions  ought  to  have  been  refuseil' 

The  evidence  stated  in  the  fourth  exception, 
as  to  the  punishment  of  Weaver  and  Wsllhw*. 
was  properly  rejected,  as  it  can  have  no  ippli' 

The  opinion  in  the  fifth  exception  is  also  ni- 
roet,  for,  it  appears  from  record  that  Cty 
tain  Wilkes  claimed  the  right 'to  detain  the 
plaintiff  in  service  during  the  cruiae,  under  tb 
contract  made  by  the  plaintifli  with  Commodon 
Jones,  in  October,  1837,  and  not  under  the  Ad 
of  March  2,  1837.  He  could  not,  therefore,  cer 
tify  that  he  had  detained  him  under  that  Act 

But  the  testimony  offered  by  the  plaintiff  i> 
the  sixth  exception  ought  to  have  I>ern  f 
ceived.  For,  after  the  defendant  had  offered 
testimony  to  show  that  American  seamen  wer> 
confined  in  the  fort  at  the  time  the  pliinti! 
was  imprisoned  there,  the  plaintiff  had  a  rigl' 
to  show  that  it  was  not  the  usual  place  of  con- 
finement, and  that  refractory  seamen,  wl" 
could  not  be  safely  confined  on  board  their  on 
vessels,  were  uniformly  or  ^nerally  eonfini' 
on  hoard  American  ships  of  war.  The  testi- 
mony on  the  part  of  the  defendant  was  admii- 
i,%i\«,  \n  li&nTfl  ^\A.t,  Ue  was  not  actuated  by  rio- 
toward  !*• 
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dictive  feelings  in  Imiirisoning  the  plaintiS  in      ,  2.  Thst  the  eleetlon  aa  to  <A"se,  tli»m  to  u 
the  fort.  «,d*that  offiied  by  tSe  plaintiff  to  «-    Sf'f4'I^^L'S^t'^1'IK%^°£.l",  ^ty''of^ 
but  it,  and  to  show  the  contrary.     But  neither    lands. 
WM  adniisaibie  for  any  other  purpose.     AnU  it    ,    8.  Th«t  tha  capias  ad  utlifacleiiduin  exetuM, 

u  tor  ih.  j„,r  I,  /™,id.r'wh:i  d.gr..  of  ;5,is.»p",S;,r. ".SS'S;  "p'.v's.'.'S'iu'S 

weight,   if  any,   the   testimony   on   either   side  lands,  aail  lahlblta  all  recoune  asalust  the  goods 

mentioned  in  this  exception  is  entitled  to,  in  and  chatlels  or  lands  ol  tbe  debtor,  with  the  tx- 

J -J- .. .■'       _i  n^^i.-^  11711 ceptlona  of  the  InstauceH  ol  death  whilst  eharied 

deciding  upon  the  motives  oi  uaptAin  Wilkes,  in  execution    or  of  an  eicBpe  from  prlgon.   or  ■ 

A  d'Ucharge  under  the  Act  of  Congress  for  tbe 
ellef  of  persons  Imprlsooed  for  debt  (2  Stat,  at 
^rge.  4,  sec.  2)  did  not  restore  tbe  Hen  orlglnallj 
ri-ated  bj  the  Judgment,  and  waived  b;  Issuing  a 

In 


Upon  these  we  have  already  expressed  the  opin- 
ion of  the  court,  without  deeming  it  necessary 
to  specify  each  particular  instruction  given  or  But  as  It  did  not  relate  to  past  Hens,  the  pur- 
refused,  that  ought,  in  our  judgment,  to  be  chafer  of  a  Hen  crea(«l  under  tbe  Revised  Code  nad 
.»]rm«l  o,  r...r..d,  W.  h.v,  .lrj«i,  ..id  ^J'fVUiS'SlSSS^IllX'i-tSSilalSi 
that  there  la  but  a  single  question  of  Ittw  and  waived  bj  issuing  a  capias  ad  satisfaciendum. 
but  one  instruction  proper.  After  a  case  had  been  argued  and  was  under  ad- 
And  ™„  th.  Kjnd.  "d  f"  a»  ™.«.n.  .^'r^SShl,  Wl'K  i'iin't  ™if™Sf  SSU" 
hereinbefore  stated,  the  judgment  of  tbe  Circuit  ment,  which  would  have  made  an  essential  change 
Court  must  be  reversed  and  a  veaire  de  novo  In  the  character  and  objects  ol  the  cause,  was 
awarded.  properly  overruled  In   the  Circuit  Court. 

*<""!                        "Order.  fpHIS  was  an  appeal  from  the  Circuit  Court 

,„  L  of  the  United  States  for  the  Eastern  Dis- 

This  cause  came  on  to  be  heard  on  the  tran-  trict  of  Virginia. 

■cript  of  the  record,  from  the  Circuit  Court  of  "The  facts  in  tha  case  are  fully  set  [•408 

the  United  States  for  the  District  of  Columbia,  forth  in  the  opinion  of  the  court. 

holden  in  and  for  the  County  of  Washington,  it  was  argued  by  Mr.  Johnson  for  the  appel- 

ftnd  was  ar^ed  by  counsel;   on   consideration  lant,  and  Mr.  Robinson  for  the  appellee. 

whereof,  it  is  now  here  ordered  and  adjudged  Mr,   Johnson   said,   that   prior   to   I8IB,  the 

by  this  court,  that  the  judgment  of  the  said  rfght  to  issue   an  execution   was  governed  by 

awuit  Court  in  this  cause  be,  and  the  same  is  the  law  of  1748;  but  in  1819  the  Revised  Code 

hereby    reversed,    with    costs;    and    that    this  directed  that  a  capias  ad  satisfaciendum  cre- 

causa  be,  and  the  same  is  hereby  remanded  to  ated  a  lien  upon  land  from  its  date.     Before 

the    said    Circuit    Court,    with    directions    to  that,  the  law  waa  the  same    as    in    England. 

kward  a  venire  facias  de  novo.  Xhe  decree  below  rests  upon  the  principle  that 

the  lien  is  destroyed  by  a  ca.  sa.    But  it  is  not 

-^— ~  so  where  the  debtor  dies  in  custody  or  cicapea. 

The  reason  is,  that  if  the  debtor  is  taken  from 

JESSE  BNEAD,  I*te  High  Sheriff  of  Henrico  P"»™  by  a  cause  over  which  the  creditor  has 

County,  and  as  such.  Administrator  de  bonis  °°   control,  then  the  creditor  does   not  suffer, 

non  of  Albert  Seeltamp,  Deceased,  AppelUnt,  but  may  resort  to  another  execution. 

If,  then,  he  is  discharged  by  an  Act  of  Con- 

y^  greas,  the  same  reason  operates,  and  the  credit- 
or should  not  lose  his  lien.    The  second  section 

JULIA    M-COULL,    Widow    of   Neil    STCoull;  of  the  Act  (2  Stat,  at  I^rge,  4,  sec.  2)  express- 

Charies   L.  M'Coull,  Administrator   de  bonis  1?  »ays  that  the  judgment  shall  remain  and  be 

non  of  Neil  M'Coull,  and  tha  said  Charies  L.  >"  f""   *'"'™-      ^ote    6S    Wilhama'    Saunders, 

ITCoull;  Maiy  P.,  Julia  L.,  and  John  James  "■'^'■6  the  cases  are  collected;  2  Leigh,  257;  4 

M'Coull,   Heirs   of    Neil     M'Coull;     William  W-.  425,    These  cases  say  that  the  English  rule 

Selden   and    Edmund   Christian,   Marshal   of  '»  the  Virginia  rule. 

the  Eastern  District  of  Virginia,  at  aL  ^^^  P°'»t  ^'^^^  ^y  Mr.  Kobinson,  upon  which 
the  decision  turned,  waa  the   following: 
Virginia   law— levy  of  ca.  sa.— Judgment  Hen,  ^^^"  *-^^  Judicial   Act  of   1789,   sec,   14   (I 
how    not   reviewed— Effect   of   poor   debtor's  Story's  Laws  U.  S.  69),  aa  expounded  in  Way- 
oath    and    assignment— Amendment    not    al.  man  v._  Southard,  10  Wheat.  24,  the  courts  of 
lowed     attar    argument   where   it   presented  the  United  States  have  power  to  issue  writs  of 
new  case  execution  on  their  judgments;   and  under  the 
Process  Acts  of  1789  and  1792  (1  Story's  Laws 
Prior  M  the  Revised  Code  af  Virginia  In  181B  tbe  U,  S.  67,  267),  the  forms  of  executions  and  the 
lien  created  upon  land  by  a  ludgmeac  was  the  same  forms  and  modes  of  proceeding  in  suits  at  com. 
Sles"  D^evifl^'-    ^°  *"""  """'"'™   ""  following  „,„„  ]^„    including   (according  to  the  decisions 
1.  ■!?■(  the  lien  of  tbe  Judgment  reaolted  entire-  '"   Wayman   v.   Southard,   10  Wheat.   32,   and 

Hsm  the  right  o(  the  plaintiff  to  sue  out  an  Duncan  v.  Darst  et  al.   1  How.  300)    the  con- 

•rf''tbe''3e5to*t'"  "*"      """  '"*  °""'"  ■"  *'"  *^"=*  °f  t***  <'*'^<="  '"  ^^^  execution  of  the  proc- 
esa,  whether  mesne  or  final,  and  all  the  regu- 

■• lationa  and  steps  incident  to  it  from  its  com- 

i>    lu  »un.  c.tent  a  lien  on  land  meneement  to  its  termination,  are  to  conform 

e'd.  Q.  s  SIS.  to  the  law  of  the  State  aa  it  existed  in  Septem- 
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1  the  law  of  the  State  in  1789,  recog- 
nizing that  persons  recovering  judgments  ms}', 
Kt  their  election,  prosecute  writs  of  fieri 
facias,  elegit,  and  capias  ad  aatisfaciendum  for 
taking  the  goods,  lands,  or  body,  and  prescrib- 
ing the  form  of  a  writ  of  elegit  as  well  as  of 
otlier  writs,  it  ia  not  controverted  that  See- 
kamp's  administrator  might  in  the  first 
409*]  'instance  have  sued  out  an  elegit,  and 
according  to  the  terms  and  effect  of  that  writ, 
have  extended  a  moiety  of  all  the  lands  of 
which  M'Coull  was  seised  at  the  date  of  the 
judgment,  or  at  any  time  after.  But  having 
made  his  election  to  take  out  a  ca.  sa.  in  the 
first  instance  (as  he  had  a  right  to  do  both 
under  the  Virginia  Act  and  the  proviso  to  the 
Process  Acts),  and  having  pursued  the  ca.  sa,, 
we  insist  that  the  plaintiff  has  no  longer  the 
capacity  to  sue  out  an  elegit,  and  no  lunger  a 
lien  from  the  date  of  his  judgment  on  a  moiety 
of  the  real  estate  of  M'Coull,  or  any  part  there- 
of. 3  Bac.  Abr.  393,  394,  of  Loud.  ed.  of  1832; 
2  Wma.  Saund.  68  b;  Shaw  v,  Cutteris,  Cro. 
Eliz.  850;  Williams  v.  Cutteris,  Cro.  Jac.  136; 
[d.  143;  Foster  v.  Jackson,  Hob.  69,  which  three 
cases  were  decided  after  Biumfield'a  case,  5 
Rep.  174;  Lord  Ellesmere's  Ohsen-ations  on 
Coke,  p.  18;  Stat,  of  21  Jac;  Burnaby's  case, 
1  Str.  683;  Ex-parte  Warder,  3  Brown's  Ch. 
Hep.  191;  Ex-parte  Cater,  3  Brown's  Ch.  Kep. 
210;  Ex-parte  Knowell,  13  Vea.  193;  6  Hen. 
Stat.  p.  631,  sees.  3,  4,  5,  6,  7,  8,  S;  Id.  p.  629, 
sees.  27,  2S;  Willson  v.  Jackson,  6  Leigh,  102; 
8  Hen,  Stat.  p.  323,  sec.  8,  0;  Bullock  v.  Irvine's 
Adm'rs,  4  Munf.  450;  Shirley  v.  Long,  6  Rand. 
735;  1  Eev.  Code  of  1819,  p.  528,  sec.  10;  Jack- 
son V.  Heisketl,  1  Leigh,  267,  260,  261,  276,  278; 
Foreman  v.  Loyd,  2  Leigh,  284,  286.  298;  Bever- 
ly V.  Brooke,  2  Leigh,  445;  2  Tuck.  Com.  345, 
358,  373;  Kogcrs,  etc.,  v.  Iilarshall,  4  Leigh,  425, 
431,  432,  435;  Leake  v.  Feiguson,  2  Gratt.  432; 
I  Lomax's  Dig.  302;  Beers  v.  Houghton,  9 
Peters,  302;  Duncan  v.  Darst.  etc.,  1  How.  309; 
)  Story's  Laws  U.  S.  716;  Bank  of  U.  8.  v. 
Wcisiger,  10  I'et.  353;  United  States  v.  Stans- 
bury,  etc.,  1  I'et.  573;  Tayloe  v.  Thomson,  5 
Pet.  367,  368,  309;  United  States  v.  Morrison, 
4  Pet.  124.  Hayling  v.  Mullhall,  2  W.  Bl. 
1235;  Eng,  Insolvent  Act  of  7  Ceo.  IV.  ch.  57, 
sec.  61;  Evans'  Stat.  p.  103,  11.;  Collins  v.  Ben- 
ton, 2  Man.  4  Grang,  801;  40  Eng.  Com.  Law 
Rep.  603;  Freeman  v.  Ruston,  4  Dall.  214i 
Jackson  v.  Benedick,  13  Johns.  633. 

Mr.  Justice  Daniel  delivered  the  opinion  o1 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  from  the  Eastern 
District  of  Virginia,  dismissing  the  bill  of  the 
appellant  who  was  plaintiff  in  that  court. 

On  the  3d  of  December,  1814,  Seekamp's  ad- 
minifltratora  recovered  a  judgment  in  the  Cir- 
cuit Court  of  the  United  States  for  the  East- 
ern District  of  Virginia,  against  Neill  M'Coull, 
for  $5,688  damages  and  coats.  In  February, 
1817,  this  judgment  was  affirmed  with  costs, 
and  damages  at  the  rate  of  six  per  centum,  for 
which  the  Circuit  Court  gave  judgment  ac- 
cordingly, in  May,  1817,  when  the  mandate  was 
produced- 
104i 


'On  the  judgment  a  ca.  sa.  Issued  the  [*41* 
29th  of  July,  1817,  which  was  returned  exe- 
cuted upon  M'Coull,  and  a  bond  taken,  with 
condition  that  he  should  remain  within  the 
bounds  of  the  Superior  Court  of  Henrico 
County.  This  admission  to  the  jail  limita 
acems  to  have  been  under  the  Act  of  CougKM 
of  January  6,  1800  (2  Stat,  at  Lai^,  4),  ex- 
pounded in  United  States  v.  Knight,  14  PeL 
316.  See  13  Hen.  Stat.  p.  373,  sec.  37,  and  1 
Rev.  Code  of  1819,  p.  535,  sec.  30. 

In  what  way  M'Coull  got  back  into  the  cna- 
tody  of  the  marshal  does  not  clearly  appemr; 
and  perhaps  it  is  not  material.  He  seeilu  whlb 
imprisoned  to  have  petitioned  to  hkve  adnuB- 
istered  to  bim  the  oath  prescribed  by  the  Aet 
of  Congress,  for  the  relief  of  persons  in- 
prisoned  for  debt.    The  oath  was  admioistered 

on   the   ]8t'      '   '  — 

discharged 
judgment. 

Although  this  proceedbg  was  imder  the  Aet 
of  Congress,  which  has  no  provision  requiring 
a  conveyance  from  the  debtor,  a,  deed  Trmi  ta 
have  been  executed  by  M'Coull,  under  the  IdM 
that  the  State  law  in  1  Rev.  Code  of  1819,  p. 
537,  was  in  some  way  to  be  applied  to  ua 
case.  The  deed  is  to  John  Pegram,  tbea 
marshal  of  the  Eastern  District  of  Virginia, 
and  conveys  to  him  and  his  succesaora  in  of- 
fice, to  be  disposed  of  according  to  law,  nMl 
interest  as  McCoull  on  the  day  of  his  di»- 
charge,  had  in  any  lands  or  other  property; 
stating,  however,  on  the  face  of  the  deed,  tint 
all  the  property  had  theretofore  been  conveytd 
by  deeds  of  record. 

It  appears  that  on  the  20tb  of  Septembst, 
1812,  a  tract  of  land  in  Henrico,  known  bj  tka 
name  of  Marion  Hill,  was  conveyed  by  Walt* 
Shelton,  as  commissioner,  to  &rCouIl,  and  by 
M'Coull  to  John  Parkhill  as  trustee,  to  seeun 
the  purchase  money.  M'Coull  paid  to  Shellia 
the  money  secured  by  this  de^  of  trust.  b>t 
failed  to  get  a  deed  of  release  from   ParkhUL 

Between  June,  1814,  and  December,  18IT, 
M'Coull  sold,  and  by  deeds  of  bargain  and  Mb 
conveyed,  to  individuals,  certain  lots  lAkb 
were  part  of  the  Marion  Hill  tract. 

M'Coull  died  intestate,  leaving  a  widow, 
Julia,  and  five  children,  to  wit:  Ann,  Chaite 
L.,  Mary  P.,  Julia  L.,  and  John  J.,  the  lait 
three  of  whom  where  infanta  ivhen  thM  nit 
was  brought. 

On  the  19th  of  February,  1829,  by  an  V**" 
ment  under  seal,  the  widow  and  two  eMHt 
children  of  M'Coull,  in  consideration  of  tllM, 
transferred  and  surrendered  to  William  Set- 
den,  a  certain  part  of  the  Marion  Hill  tract; 
it  being  agreed  that  if  they  should  within  ■£ 
years  make  to  Selden  a  good  title,  hr  aboaU 
in  addition  pay  to  them,  or  their  order.  131 
for  each  acre  to  which  'such  good  title  ['411 
should  be  made,  and  if  within  the  six  yfSi* 
they  should  not  make  him  a  good  title,  th« 
they  were  to  surrender  all  right  of  pn^iecty  M 
well   as  possession. 

On  the  t4th  of  September,  1829.  a  de«d  ri 
release  was  made  from  Parkhill  and  Skdtsa 
(the  parties  to  the  deed  of  trust  of  the  SOth  tt 
September,  1812),  to  Selden,  which,  after  n- 
citing  Selden's  purchase  of  part  of  the  MariMi 
Hill  tract  (supposed  to  be  of  100  actcsI,  ail 
the  desire  of  the  widow  and  hein  that  •.  JnI 
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title  from  Parkhill  to 

About  14  ytara  after  M'Coull  was  discharged 
aa  an  insolvent,  to  wit:  in  May,  1836,  See- 
kamp's  administrators  filed  their  original  bill, 
claiming  that  by  their  judgment  they  acquired 
a  lien  upon  tlie  lands  of  MCoull;  alleging  that 
of  the  land  purchased  from  Slielton  a  con- 
siderable portion  remained  in  M'CouII'b  pos- 
eeBsion  unsold  at  the  date  of  the  deed  to 
Pegram,  "which  by  the  provisions  of  the  said 
deed  was  subjected  to  the  payment  of  the  said 
judgment;"  charging  that  Selden  purchased 
with  knowledge  of  the  said  judgment  and  of 
the  deed  to  Fegram,  given  to  secure  it;  that 
Belden  knowing  from  the  situation  of  the  af- 
fairs of  M'Coull,  and  the  lien  of  the  plaintiffs, 
that  no  good  title  could  be  made  him  bj  the 
widow  and  licirs  of  M'Coull,  did  in  fact  pay 
them  a  very  trivial  consideration  for  the  said 
100  acres,  compared  with  the  full  value  there- 
of; and  claiming  that  they  have  a  valid  sub- 
■isting  lien  upon  the  said  100  acres,  and  that 
the  same  should  be  applied  in  satisfaction  of 
their  judgment. 

The  bill  also  mentions  certain  lands  sold  and 
conveyed  by  Bartlett  Still  to  M'Coull,  states 
that  these  lands  remain  in  M'Coull's  possession 
tUl  his  death,  and  claims  that  they  are  liable 
under  the  deed  to  Fegram  to  satisfy  said  judg- 

The  plaintiffs  further  claim  that  they  have  ■ 


benefit,  to  the  satisfaction  of  said  judgment  in 
whatever  hands  they  may  be  found,  as  said 
deed  operated  to  bind  the  property  thereby 
conveyed,  from  the  date  of  its  admission  to 
record. 

The  bill  makes  defendants,  the  widow,  heirs 
ud  administrators  of  M'Coull,  William  Selden, 
and  Edmund  Christian,  the  successors  (as  mar- 
shal) of  John  Pegram,  and  besides  asking  cer- 
tain discoveries,  prays  the  court  to  decree  a 
sale  of  the  said  100  acres  of  land  conveyed 
Selden,  and  the  two  parcels  conveyed  by  Still 
to  M'Coull,  and  whatever  land  or  other  prop- 
erty, subject  to  the  debt  of  Seekamp's  admin- 
istrators, may  have  descended  or  come  to  the 
hands  of  the  widow  and  heirs  of  McCouIl,  and 
that  so  much  of  the  proceeds  of  said  sale  as 
412*]  may  be  necessary  *to  pay  off  and  dis- 
chargK  said  judgment  with  interest  and  costs, 
may   be  applied  in   satisfaction  thereof. 

Selden  alone  filed  answer.  In  this  answer 
he  insists  that  by  the  deed  of  September   14, 

1820,  from  Parkhill  and  others,  the  legal  title 
ii  vested  in  him,  and  states,  that  being  aware 
of  many  outstanding  incumbranceB  upon  the 
equitable  right,  he  has  endeavored  to  take  in 
those  incumbrances  which  gave  preferable  liens. 

'The  answer  of  Selden  sets  forth  amongst 
other  incumbrances  prior  in  time  to  the  deed 
to  Pegram,  one  created  by  a  judgment  of  Tay- 
lor and  Hay  rendered  in  tlipii  favor  in  April, 

1821,  in  a  state  court  of  Virginia,  against 
M'Coull,  and  a  ca.  sa.  levied  on  his  body  the 
28th  of  April,  1821,  under  which  he  was  dis- 
charged the  21st  of  July,  1821,  by  taking  the 
oath  of  an  insolvent  debtor;  and  states  that 
Selden,  being  advised  that  this  execution  of 
ca.  sa  being  levied  after  the  Ist  of  January, 
IS  I.,  cd. 


1820,  when  the  Act  in  the  Ist  vol.  of  Rev. 
Code  of  181B,  p.  528,  sec.  10,  commenced,  bound 

the  real  estate  of  M'Coull  from  the  time  when 
it  was  levied,  obtained  an  assignment  of  this- 
judgment  from  the  representatives  of  William 
Dandridge,  for  whose  benefit  the  judgment  was- 
obtained.  This  lien  being  prior  to  the  date  of 
the  deed  to  Pegram,  under  which  the  plaintiffa 
claim,    he    insists    has    preference    over    their 

He  insists  that  the  lien  of  the  plaintiff's 
judgment  was  extinguished  by  the  levy  of  his 
execution  on  the  body  of  M'Coull,  and  that  the 
plaintiff  can  have  no  other  lien  on  the  prop- 
erty of  M'Coull,  except  the  deed  made  to 
Pegram.  That  amongst  the  deeds  made  by 
M'Coull  prior  to  that  last  mentioned,  was  one 
bearing  date  on  the  26th  day  of  May,  IBM,  and 
another  on  the  2d  of  January,  1821,  for  the 
benefit,  amongst  others,  of  the  wife  of  M'Coull, 
in  consideration  of  the  relinquishment  of  her 
dower  in  the  property  of  her  husband,  sold  and 
aliened  by  him;  which  deeds,  as  Selden  claimp 
also  under  the  widow  and  heirs  of  M'Coull,  he 
insists  should  inure  to  his  protection  against 
the  claim  of  the  plaintiff.  After  this  answer 
an  order  was  made  June  6,  1836,  giving  leave 
to  the  plaintiff  to  amend  hia  bill.  Nothing  was 
done  under  this  leave  for  six  years,  viz,:  until 
June  Bth,  1842,  when  a  bill  of  revivor  was  filed 
in  the  name  of  the  administrator  de  bonis  non, 
of  Seekamp  against  Charles  L.  M'Coull,  ad- 
ministrator of  Neill  IkrCouIl.  By  an  order 
made  on  the  10th  of  December,  1843,  it  is  stat- 
ed that  the  suit  was  abated  as  to  the  widow 
of  M'Coull,  and  that  the  plaintiff  had,  by  leave, 
on  that  day  filed  an  amended  bill  making  de- 
fendants the  representatives  of  Dandridge,  for 
whose  benefit  the  judgment  io  favor  of  Taylor 
and  Hay  bail  been  rendered,  and  that  those 
representatives  bad   filed   their  answer. 

•This  answer  insists  that  the  lien  of  ['413 
the  representatives  of  Dandridge  (claiming 
through  Taylor  &  Hay)  is  preferable  to  that 
of  the  plaintiff;  that  the  plaintiff,  by  taking  his 
ca.  sa.,  released  the  lien  of  his  judgment,  and 
can  claim  only  by  force  of  the  surrender  made 
by  M'Coull  when  he  took  the  insolvent  oath; 
the  ca.  sa.  of  Taylor  &  Hay,  levied  the  28th  of 
April,  1821,  constituted  (by  force  of  the  statute 
of  Virginia)  a  lien  on  lands  from  the  time  of 
levy,  which  gave  their  claim  a  priority  over 
that  of  the  plaintiff;  that  moreover,  Taylor  &, 
Hay  (and  in  their  stead  the  representatives  of 
Dandridge)  have  a  right  to  be  substituted  for 
James  Carter  and  John  M'Coull  (sureties  for 
Neill  M'Coull  to  Taylor  &  Hay),  for  whose 
benefit  there  was  executed  a  deed  of  the  10th 
of  January,  1821. 

The  cause  was  argued  at  the  May  Term  of 
1846,  and  the  court  took  time  to  consider;  at 
the  June  rules  of  the  court  in  1648,  a  notice 
was  issued  by  Seekamp's  administrator,  that 
he  would  apply  for  leave  to  file  an  amended 
and  supplemental  bill,  which  application  being 
opposed  on  the  part  of  Selden  and  of  those 
who  had  become  some  time  previously  pur- 
chasers from  him,  the  court  on  the  7th  of  June, 
,  after  hearing  the  petition  and  the  ob- 
ons  made  thereto,  refused  leave  to  file  the 
proposed  bill  either  as  an  amended  or  supple- 
mental bill,  and  decreed  that  the  bill  of  the 
complainants  be  dismissed  with  coata. 
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Hie  Important  question  upon  this  record  ftnd 
that  upon  the  determination  of  wliich  the  de- 
ove  of  the  Circuit  Court  should  be  affirmed 
or  reversed,  is  a  question  of  prioritf  between 
these  parties  growing  out  of  tlieir  respective 
acta  and  the  legal  consequences  flawing  from 
thoee  acta,  with  reference  to  the  subject 
claimed  by  them  both,  as  liaving  been  once  the 
property  of  Nell  M'Coull,  from  whom  tin 
rights  of  both  parties  are  deduced.  For  the  ap 
pellant,  it  is  insisted,  that  by  operation  of  hia 
judgment  in  Jlay,  1817,  the  levy  of  hia  capias 
ad  satisfaciendum  on  that  judgment  in  Julj 
of  the  same  year,  and  the  discbarge  from 
custody  of  irCoull  under  the  insolvent  law  of 
the  United  States,  and  hia  deed  at  the 
of  that  discharge  to  Fegram  the  marshal,  there 
was  created  a  lien  in  behalf  of  the  appellant  on 
All  the  property  held  by  M'Coull,  including  the 
land  purchased  by  the  defendant  Selden,  creat- 
ing a  priority  In  favor  of  the  appellant  which 
neither  the  acta  nor  the  rights  of  Selden,  nor 
of  others  deriving  title  from  M'Coull  subse- 
quently to  the  judgment,  execution,  and  deed 
above  mentioned,  could  devest.  On  behalf  of 
Selden  and  those  whom  he  is  intrusted  to  pro- 
tect, it  is  contended,  that  whatever  might  have 
been  the  capacity  of  the  appellant's  judgment 
to  bind  the  lands  of  M'Coull  from  the  date  of 
the  judgment,  by  a  proceeding  under  it  such 
414*]  as  would  have  been  'proper  to  main- 
tain and  enforce  that  lien,  yet  by  the  election 
of  the  appellant  to  take  the  body  of  M'Coull 
and  to  retain  him  in  custody  from  1817  to  18th 
of  July,  1821,  the  lien  of  the  judgment  was 
released,  and  quoad  all  property  of  the  debtor 
at  the  date  of  the  judgment  could  be  revived 
by  -one  of  two  events  only,  viz.:  the  escape 
of  the  debtor  from  prison,  or  bis  death  whilst 
in  custody,  the  occurrence  of  neither  of  which 
events  is  pretended.  That  the  Act  of  Congress 
under  which  M'Coull  was  discharged  as  an 
insolvent  debtor,  created  or  preserved  no 
specific  lien,  and  the  deed  to  Pegram  could 
have  no  such  effeot,  and  conveyed,  if  anything, 
only  such  interest  aa  M'Coull  possessed  at  the 
date  of  that  deed,  the  deed  itself  declaring  by 
its  terms,  that  all  the  property  of  M'Coull  had 
been  theretofore  conveyed  by  prior  conveyances 
of  record.  That  by  the  acquisition  of  the  legal 
title  to  the  land  in  dispute  from  Parl:hLll,  to 
whom  the  legal  title  had  been  conveyed  by 
M'Coull,  three  years  anterior  to  the  judgment 
against  him  by  the  appellant  and  the  purchaae 
by  Selden,  of  the  widoiv  and  heirs  of  M'Coull, 
and  the  assignment  to  him  of  the  lien  created 
by  the  judgment  la  favor  of  Taylor  4  Hay, 
against  M'Coull,  and  the  discharge  of  the  latter 
under  a  capias  ad  satisfaciendum  sued  on  that 
judgment  and  executed  on  the  28th  of  April, 
1821,  previously  to  the  deed  to  Pegram,  Selden 
had  obtained  a  complete  title  to  the  land  in 
question,  which  could  not  be  overreached  or 
affected  by  the  judgment  of  the  appellant.  The 
truth  or  the  incorrectness  of  the  positions  as- 
sumed by  these  parties  respectively,  must  be 
settled  by  a  proper  construction  of  the  laws  of 
the  State  within  which  the  land  in  dispute  is 
situated,  anil  within  which  all  the  proceedings 
referred  to  have  occurred. 

By  the  decisions  of  the  highest  tribunal  in 
Virginia,  the  law  of  that  Slali-,  prior  to  the 
Bfatiite  of  1819,  with  resvi^tt  ^.o  tte  lien  of 
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judgments,  has  been  expounded  in  very  close 
conformity  with  the  common  and  statute  law 
of  England,  from  whicli  it  appears  to  have 
been  adopted.  Thus  we  find  it  laid  down  by 
compilers  and  by  commentators  upon  the  law 
of  England,  that  the  lien  of  judgments  upon 
lands  m  that  country  was  created  by  the  Stat- 
ute de  mercatoribua,  also  styled  the  Statute  of 
Acton  Bumel),  11th  of  Ed.  Ist,  and  by  the 
Statute  of  Westminister  2d,  13th  Edward,  1st 
Cap.  IS,  by  the  latter  of  which  statutes  the 
writ  of  elegit  was  given  by  enacting,  that  "he 
who  recovereth  in  debt  or  damages,  may  have 
either  a  fieri  facias  of  the  chattels  of  the 
debtor,  or  a  writ  on  which  the  sheriff  shall  de- 
liver to  him  all  the  chattels  of  the  debtor,  sav- 
ing only  his  oxen  and  beasts  of  the  plon^ 
and  half  of  his  land,  until  the  debt  be  levied 
upon  a  rea^jonable  price  or  extent."  Tide 
Bacon's  .\bridg.  tit.  Execution  A,  Teferringto 
the  statutes  above  mentioned,  and  citing  Ho- 
bart,  80,  and  2  HoU.  Abr.  476. 

*It  is  said  by  Bacon,  on  the  authority  [*41S 
of  Dalton's  Sheriff,  144,  that  the  statute  of 
25th  Ed-  IIL,  Cap.  17,  subjected  the  person  of 
the  debtor  and  gave  the  capias  ad  eatisfadcn- 
dum  against  him  in  debt,  detinue,  etc^  in  the 
case  of  a  common  person,  though  hy  this  same 
compiler,  it  is  said  that  doubts  have  been  sng- 
gestcd  down  to  a  period  as  late  as  the  time  of 
Lord  Mansfield,  a«  to  the  mode  b;  which  a 
proceeding  existing  at  common  law  canfesaed- 


gravely  the  personal  liberty  of  the  aubject,  I 
been  placed  at  the  discretion  of  private  per- 
sona. Leaving  these  questiona  concerning  the 
remote  origin  of  the  different  modes  of  final 
process,  as  belonging  peculiarly  to  the  psov- 
ince  of  the  antiquary,  we  proceed  so  far  a*  is 
necessary  for  the  decision  of  the  case  befen 
us,  to  ascertain  the  effect  of  them  as  settled  by 
judicial  interpretation  in  England,  and  in  Um 
jurisprudence  of  Virginia,  upon  which  by 
custom  and  by  statutes  they  may  have  been 
ingrafted.  The  force  and  operation  of  the** 
dilFcrent  modes  of  final  process  in  England  ia 
reference  both  to  the  parties  resorting  to  thea 
and  to  those  on  whom  they  are  brought  te 
bear,  will  be  seen  under  the  se%-eral  divisioai 
of  the  title  Execution  in  the  3d  toL  of  Baeoa. 
They  have  also  been  traced  with  U*  ehii- 
acteristic  perspicuity  and  method  by  Mr. 
rluatice  Blackstone,  from  p.  414  to  p.  431  of 
the  3d  vol.  of  his  Commentaries,  Chap.  SB.  li 
3d  Bacon  Abr.  Execution  D-,  p-  302,  the  law  is 
thus  stated:  "When  the  plaintiff  has  jndr 
nient  he  has  it  in  his  election  to  sue  out  vhii 
execution  he  pleases;  but  he  cannot  rcguladr 
take  out  two  different  executions  on  tbs 
same  judgment  nor  a  second  of  the  isbk 
inture  unless  upon  failure  of  satisfaction  iK 
he  first.  Therefore,  if  the  plaintiff  upas  s 
judgment  or  recognizance  at  common  law  nH 
out  an  elegit,  he  can  have  no  capiaa  ad  istiB- 
faciendum  afterwards  to  take  the  body,  t>- 
:se  he  hath  determined  hia  choice  by  thst 
:t  to  the  goods  and  chattels  and  a  moieij  ft 
the  land,  which  being  entered  upon  the  rtnfl 
"  thereby  estopped,  and  thougfa  he  tai» 
.  acre  of  land  in  execution,  yet  it  is  beU 
a  satisfaction  of  the  debt,  be  it  never  ao  gnat, 
because  in  time  it  may  come  ont."  The  em^ 
the  plaiatiflfs  rifii 
—  -  IS. 
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to  another  execution,  are  th«  return  of  nllill  on 

the  firat,  and  the  retuin  by  the  sheriff  that  he 
hath  levied  only  on  the  goods  of  the  defendant; 
because  the  plaintitT  being  entitled  to  levy  on 
the  land  also,  should  not  be  precluded  from 
the  benefit  conferred  by  the  etatute.  But  if 
the  land  be  delivered,  though  of  never  ho  little 
value,  that  will  be  a  bar,  for  the  sheriff  hath 
ilt'livered  the  moiety  of  the  land  according 
to  the  statute.  For  this  are  cited,  Bro.  Elegit; 
16  Roll.  Abr.  896;  Hob.  ST;  6  Leon.  87;  2  Bulat. 
97,  and  other  authorities.  In  conformity  with 
(he  law  aa  just  stated,  is  the  doctrine  of  Mr. 
416*]  Justice  Blackstone,  who  •concludes  hia 
'  remarks  upon  this  subject  in  the  following 
words,  vol.  3d,  p.  419:  "This  evecution  or  seiz- 
ing of  lands  by  elegit  is  of  so  high  a  nature, 
that  ifter  it  the  body  of  the  defendant  can- 
nOo  be  taken,  but  if  execution  can  only  be 
had  of  the  goods  because  there  are  no  lands, 
and  such  goods  are  not  sufficient  to  pay  the 
debt,  a  capias  ad  satisfaciendum  may  then  be 
had  after  the  elegit,  for  such  elegit  is  in  this 
case  no  more  than  a  fieri  facias,  so  that  body 
and  goods  may  be  taken  in  execution,  or 
lands  and  goods;  but  not  body  and  land  too, 
upon  any  judgment  between  subject  and  sub- 
ject in  the  course  of  the  common  law."  The 
origin  and  effect  of  the  elegit  have  been  thus 
dilated  upon,  aa  proper  to  define  the  foundation 
and  effect  of  the  lien  of  a  judgment  upon  lands, 
to  show  that  it  mounts  no  higher  than  the 
elegit  itielf,  or  the  capacity  of  the  judgment 
creditor  to  resort  to  that  process,  and  that 
where  such  capacity  was  whclty  taken  away 
or  BuspiiQded,  the  lien  was  affected  in  the  same 
degree.  With  regard  to  the  effect  of  the  capias 
ad  satisfaciendum  upon  the  rights  of  the  par- 
ties to  a  judgment,  we  arc  told  by  Blackstone, 
vol.  3d,  p.  415,  that  "tlie  writ  of  caplaa  ad 
satis f sciendum  is  an  execution  of  the  highest 
nature,  inasmuch  as  it  deprives  a  man  of  his 
liberty  till  he  makes  the  satisfaction  awarded, 
and  therefore,  when  a  man  is  once  talcen  in 
execution  upon  this  writ,  no  other  process  can 
be  sued  out  against  his  lands  or  his  goods." 

So  in  3d  Bac.  Abr.  tit.  Execution  D.  p.  30E, 
it  is  said;  "It  was  formerly  held,  that  if  a  per- 
son taken  on  a  capias  ad  satisfaciendum  died  in 
execution,  the  plaintiff  had  no  further  remedy, 
because  he  had  determined  the  choice  by  this 
kind  of  execution,  which,  affecting  a  man's 
liberty,  is  esteemed  the  hiehest  and  most  rigid 
in  the  law,  and  for  this  are  cited  Foster  v.  Jack- 
son, Hob.  52;  Williams  t.  Critteris,  Cro.  Jae. 
136;  and  Roll,  Abr.  903;  and  it  has  been  ruled 
that  if  the  plaintiff  consent  to  the  defendant 
being  discharged  out  of  execution  upon  an 
agreement,  he  cannot  afterwards  retake  him, 
although  the  security  given  by  the  defendant 
on  bis  discharge  should  afterwards  be  set  aside. 
Vide  4  Buir.  24B2;  1  T.  R.  557;  2  East,  243. 
And  as  late  as  1606  the  following  language  is 
held  by  the  Lord  Chancellor  in  the  ease  Ei- 
parte  Knownell,  13  Ves.  193:  "Considering  the 
bankruptcy  out  of  the  case,  it  ii  clear  that  by 
the  taking  the  body  in  execution  the  debt  is 
satisfied  to  all  intents  and  purposes.  If  the 
debtor  being  in  execution  becomes  a  bankrupt, 
the  creditor,  in  reason  and  juatice,  must  have 
a  right  to  elect;  not  having  contemplate  that 
event,  which  deprives  him  of  the  fruit  of  his 
execution.  But  when  the  commission  has  pre- 
vlonalj  Issued,  and  the  creditor  therefora  takea 


hb  execution,  apprised  of  the  disposition  to 
be  mode  of  the  effects,  and  that  there  may  be  a 
•certificate  and  has  his  choice,  that  step  [*417 
upon  the  same  reason  must  be  an  election,  and 
the  debt  is  satisfied,  whether  by  payment  or 
by  having  the  body  in  execution  is  not  ma- 
terial." The  only  known  exceptions  to  the 
effect  of  the  capias  ad  satisfaciendum  executed 
are,  Ist,  the  provision  of  the  statute  of  21st 
Jac,  Ist.  Cap.  24,  that  if  the  defendant  shall 
die  while  charged  in  execution,  the  plaintiff 
may,  after  his  death,  sue  out  a  new  execution 
against  his  land,  goods,  or  chattels;  and  the 
instances  of  an  escape  or  rescue  of  the  party 
taken  in  execution;  in  which  lost  two  instances 
it  has  been  ruled,  that  although  the  sheriff  is 
thereby  liable  because  he  ought  to  have  taken 
the  posse  comitatus,  yet  the  plaintiff  may  take 
out  any  new  execution,  and  shall  not  be  com- 
pelled to  take  his  remedy  against  the  sheriff, 
who  may  be  dead  or  insolvent. 

From  this  view  of  the  law,  as  ruled  by  the 
English  courts,  the  following  points  may  be 
considered  as  conclusively  ruled  in  that  coun- 
try: Ist.  That  the  lien  of  the  judgment  results 
entirely  from  the  plaintiff  to  elect  to  charge  the 
goods  and  the  moiety  of  the  lands  of  the 
debtor.  2d.  That  the  election  so  to  charge 
them  by  an  elegit  executed,  discharges  from 
liability  the  body  of  the  defendant  and  the 
remaining  moiety  of  the  lands.  3d.  That  the 
capias  ad  satisfaciendum  executed,  is  pro  tanto 
a  satisfaction  of  the  judgment,  which  releases 
proprio  vigore  any  previous  tien  upon  the  lands, 
and  inhibits  all  recourse  against  the  goods  and 
chattels  or  lands  of  the  debtor,  with  the  ex- 
ceptions of  the  instances  of  death,  whilst 
charged  In  execution,  or  of  an  escape  from 
prison,  or  a  rescue. 

Recurring  now  to  the  laws  (rf  Virginia,  up- 
on these  same  subjects,  we  find  as  early  as  the 
year  1748  (22  George  n.)  the  statute  of  the  co- 
lonial Legislature  beginning  with  the  following 
Sreamble;  "Whereas,  by  the  common  law  of 
ingland  and  divers  Acts  of  Parliament,  which 
are  binding  upon  the  subjects  of  this  colony, 
all  persons  recovering  any  debt,  damages  or 
costs,  by  the  judgment  of  any  court  of  record, 
may,  at  their  election,  prosecute  writs  of  fieri 
facias,  elegit,  and  capiaa  ad  satisfaciendum 
within  the  year,  for  the  taking  of  the  goods, 
lands,  or  body  of  persons  against  whom  such 
judgment  is  obtained,  to  the  end  the  said  sev 
eral  writs  issuing  out  of  any  of  the  courts  of 
record  within  this  dominion,  and  the  manner 
of  executing  and  returning  the.  same  may  be 
uniform,  end  the  mischiefs  arising  from  incor- 
rect forms  and  insufKcient  returns  of  nifh 
writs  prevented,  Be  it  enacted,  etc."  The  first 
thing  which  strikes  the  attention  in  readi^ig 
this  preamble  is  not  only  its  explicit  recogni- 
tion of  the  common  law  and  statutes  of  thr 
mother  country,  with  respect  to  the  bindirf 
force  and  operation  of  judgments,  liut  nlm  ' 
the  modes,  and  the  effect  of  those  modes  r 
they  were  known  in  the  mother  •country[*4  » 
to  be  carried  into  operation.  Thus  it  is  it  ■ 
dared  that  there  shall  be  a  fieri  facias  ('>r 
taking  the  goods— an  el^t  for  taking  fae 
lands,  and  a  capias  ad  satisfaciendum  for  tak- 
ing the  body  of  any  person  against  whom  such 
judgment  is  obtained.  Not  only  are  these 
forms  of  proceedings  adopted  with  the  import 
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RiOD  lav  and  statutes  of  England,  (and  of 
cuuree  to  the  judicial  interpretations  of  the 
law)  as  decisive  of  their  operation  and  effect. 

The  itatute  then  proceeds  to  prescribe  the 
forma  of  these  several  writs,  and  the  returns 
to  be  made  upon  them,  following,  it  is  believed, 
literallj,  the  forms  in  the  courts  of  law  in 
England,  with  such  exceptions  only  as  the  dif- 
ference in  situation  and  the  style  of  the  courts 
rendered  indispensable;  and  in  the  3d  and  4th 
sections  enacts  the  provisions  contained  in  the 
Stat,  of  the  21st  of  James  I.,  Cap.  24th,  au- 
thorizing the  renewal  of  execution  against  the 
lands  and  goods  of  a  debtor  dying  in  execution; 
and  protecting  the  title  of  purchaaers  from  the 
prisoner  to  lands  bona  fide  sold  by  him  for  the 
payment  of  any  of  his  creditors,  at  whose  suit 
he  shall  have  been  in  execution,  and  the  money 
paid  or  secured  to  be  paid  to  such  creditors 
with  their  privity  in  discharge  of  his  debts,  or 
some  portion  thereof.  The  construction  of  this 
statute,  which,  up  to  the  revisal  of  the  laws  of 
Virginia  made  in  JS19,  and  ^iug  into  effect 
in  1820,  controlled  the  question  of  judgment 
lien,  and  the  rights  of  purchasers  from  a  debtor 
in  execution,  is  understood  to  be  definitively 
settled,  and  to  have  established  the  rules  in  the 
State  in  conformity  with  the  doctrine  of  the 
English  courts,  that  the  lien  of  a  ^'udgment 
depends  entirely  on  the  right  or  capacity  of  the 
plaintiff  to  sue  out  an  elegit,  and  that  by 
electing  a  capias  ad  satisfaciendum,  the  lien 
if  (he  iudgmrnt  is  so  far  destroyed  as  to  be 
inoperative,  except  in  the  ioitances  of  death  in 
e.\i.i:uLiun,  and  oi  an  escape.  Indeed,  the  pro- 
vision in  the  Statute  of  2lBt  James  I.,  and  in 
the  Virginia  Act  of  1748,  which  protect  bona 
fide  sales  by  debtors  in  execution,  are  wholly 
inconsistent  with  the  idea  of  a  continuation  of 
a  judgment  lien  during  the  operation  of  a 
capias  ad  satisfaciendum  executed,  for  the  lien 
of  a  judgment  is  a  legal  lien  commencing  and 
coeval  with  the  judgment  itself,  and  unless  re- 
leased by  charging  the  debtor  in  execution, 
would  by  its  own  force  and  effect  go  baclc  to 
the  date  of  the  judgment,  and  override  all 
mesne  alienations  or  rights  of  every  descrip- 
tion. But  this  part  of  the  Virginia  Statute  of 
1748  has  been  clearly   expounded   by   the   S«- 

Ereme  Court  of  Virginia,  in  the  case  of  Bul- 
ick  V.  Irvine's  Administrators,  reported  in  4 
Munford,  460,  which  was  a  suit  brought  to  va- 
cate a  sale  made  by  a  debtor  in  execution  to 
one  of  his  creditors,  and  which  sale  the  Chan- 
cellor had  decreed  to  be  void  as  to  creditors 
419*]  under  'the  laws  of  the  State  concerning 
executions.  The  Supreme  Court,  in  reversing 
the  decree  of  the  Chancellor,  uses  this  lan- 
guage: "That  instead  of  the  decree  rendered  by 
the  Chancellor  in  this  case,  he  ought  to  have 
directed  an  issue,  to  try  what  was  the  amount 
of  the  consideration  which  passed  from  the 
said  Hannah  Bullock  to  James  B.tiley  (the 
debtor  in  execution)  for  the  land  in  question, 
and  whether  there  was  any  secret  agreement 
or  understanding  between  the  said  parties, 
that  the  said  land  was  to  be  hoi  den  by  the 
former  for  the  use  and  benefit  for  the  latter. 
The  court  is  further  of  opinion,  that  if  it  shall 
turn  out  upon  the  issue  aforesaid,  that  a  rea- 
sonable consideration  did  pasa  as  aforesaid,  and 
(/lilt  (here  was  no  such  aotrct  agreement  or  un- 
(/<'rs(;inding.  lliat  then  and  in  t\ift\,  caae  U« 
hill  of  the  ai)iH;lleea  ehould  be  diamvasei,  ttio 
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transaction  ii 
erence  of  one 
Thus  it  is  seen  that  the  bona  fides  of  Iht 
transaction,  and  not  the  quality  or  extent  ol 
the  legal  lien,  determined  the  validity  of  th* 
transaction,  for  the  existence  of  such  a  lien 
would  have  deprived  the  debtor  of  all  powei 
of   alienation. 

In  the  revisal  of  the  laws  of  Virginia,  made 
in  the  year  1819  (going  into  operation  in  the 
year  1820)  a  provision  was  introduced  by  tlic 
tenth  section  of  the  law  concerning  executions, 
declaring  that  every  sale,  conveyance,  and 
transfer  of  any  lands  or  tenementa  made  by 
any  person  charged  in  execution  for  »ny  debt 
or  damages,  shall  be  absolutely  null  and  void, 
as  to  the  creditor  at  whose  suit  be  is  m 
charged  in  execution,  unless  such  sale,  trana- 
fer,  and  conveyance  be  absolute  and  bona  Sit, 
and  be  made  for  the  payment  of  the  debt  and 
damages  due  to  such  creditor  or  creditors;  and 
that  all  executions  of  capias  ad  satisfaciendum, 
levied  after  the  commencement  of  this  Act, 
shall  bind  the  real  estate  of  the  defendant  from 
the  time  when  they  shall  be  levied.  It  has  t>eeD 
insisted,  that  this  execution  lien,  given  by  the 
loth  section  of  the  Act  of  February,  1819,  M  at- 
taches upon  the  lands  and  tenements  of  the 
debtor,  as  to  cut  out  all  junior  incombrances 
by  judgment,  whilst  the  debtor  remaius  in 
execution,  although  the  regular  proceedings  be 
had  upon  such  junior  judgments  to  enforce 
the  lien  created  by  them  (as  judgments)  upon 
the  lands  of  the  debtor.  The  Srst  interpreta- 
tion given  to  the  10th  section  of  the  Statute 
of  I8I0,  by  the  Supreme  Court  of  Virginia,  wu 
in  accordance  with  the  position  just  mentioned, 
as  will  be  seen  by  the  case  of  Jackson  v.  Heis- 
kill,  1  Leigh,  257.  But  the  case  of  Jackson  i. 
Heiskill  having  been  decided  by  a  bare  quorum 
of  the  court,  and  by  a  bare  majority  of  tbsi 
quorum,  the  question  so  determined  was  re- 
considered by  a  full  court,  in  the  case  of 
Foreman  v.  Loyd,  etc.,  reported  in  2  Leigh.  284; 
and  by  the  court,  with  the  exception  of  one 
judge,  *the  case  of  Jackson  v.  Helakill  [*420 
was  overruled,  and  the  following  interpretatiim 
given  to  the  lOth  section  of  the  Statute  of  1B13- 
and  to  the  execution  lien  created  thereby, 
namely:  That,  where  several  creditors  recover 
judgment  and  sue  out  writs  of  capias  ad  satis- 
faciendum against  the  debtor,  upon  which  he  a 
taken  and  charged  in  execution;  and  then  an- 
other creditor  recovers  judgment  against  the 
same  debtor,  and  sues  out  an  elegit  on  which 
his  lands  are  extended,  and  a  moiety  of  Ibem 
delivered,  and  then  the  debtor  is  regularly  dis- 
charged from  the  writs  of  capias  ad  satisfacien- 
dum as  an  insolvent  debtor,  putting  into  bis 
schedule  the  whole  of  his  lands  which  had  Iteen 
extended  under  the  elegit,  the  lien  of  the  writs 
of  capias  ad  satisfaciendum  does  not  overreach 
and  avoid  the  extent  under  the  elegit.  The 
case  of  Rogers  v.  Marshall.  4  Leigh,  is  perhaps 
a  still  stronger  illustration  of  the  extent  to 
wliicb  the  execution  lien  may  be  affected  by 
a  junior  incumbrance;  as  in  this  last  case 
there  was  no  intervention  of  a  judgment,  or  of 
Ic^al  process,  to  operate  against  tiic  execution 
lien;  but,  in  this  instance,  between  the  period 
of  the  judgment  rendered  and  the  capias  ad 
satisfaciendum  executed,  sundry  mortgageE 
■were  made  by  the  debtor  to  secure  debts  to 
qV^«t  (^«^\^a^«.  \\.  -«>,«  beld  that,  by  the  actual 
-  -  II. 
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service  of  th«  capias  &d  eatisfaciendnm  oa  th« 
debtor,  the  lien  of  the  judgment  was  destroyed, 
that  the  creditor  could  only  stand  on  the  lien 
given  in  the  capias  executed  by  the  Statute  of 
1BI&,  sec.  10,  and  that,  therefore,  the  mort- 
gagees were  entitled  to  precedence.  The  aam< 
doctrine  is  aftirmed  in  the  case  of  Leake  v 
Purguson,  as  late  as  1S46,  and  reported  in  2 
Grattan,  419. 

Upon  the  review  here  taken  of  the  decisionx 
of  tne  courts  in  England  upon  the  subject  of 
judgment  lien,  and  of  the  interpretation  put 
by  the  Supreme  Court  of  Virginia  upon  the 
SUtutes  of  that  State  of  1748,  re-enacted  f 
the  revisals  of  17S4  and  1803,  and  of  1810,  v 
are  brought  necessarily  to  the  following  ii 
quiries:  Ist.  What  lien  was  ever  possessed  by 
tne  appellant  and  those  he  representa  upon  the 
lands  of  M'Coullt  And  2d.  In  what  way  has 
Buch  lien  been  adected  by  the  acts  of  appel- 
lant? It  is  certain  that,  on  the  22d  May,  1817, 
the  appellant  held  a  lien  by  judgment  upon 
all  the  lands,  tenements,  and  hereditaments  of 
M'COUU;  but  it  is  ei^ually  certain  that,  by  levy- 
ing a  capias  ad  satiisfaciendum  upon  the  body 
of  M'Coull,  in  July,  1817,  he  released  the  judg- 
ment lien  upon  such  lands  and  tenements,  ac- 
cording to  the  interpretation  given  of  the 
Statute  of  1748,  and  also  by  that  placed  upon 
the  Statute  of  1819,  sec.  10.  That  the  lien  sur- 
rendered by  the  service  of  the  capias  ad  satis- 
faciendum was  never  revived  by  the  force  of 
the  former  Statute,  inasmuch  as  there  was 
neither  an  escape  nor  b,  dying  in  custody;  and 
that  no  execution  lien  was  created  by  the 
421*]  service  of  *a  capias  ad  satisfaciendum, 
and  the  admission  of  M'Coull,  to  the  oath  of  an 
insolvent  debtor,  in  virtue  of  the  10th  section 
of   the   Act   of   1819,   as   that   section,  by   ex- 

iiress  language,  applies  only  to  executions 
Evied  after  tne  commencement  of  the  Act  of 
1818,  and  M'Coull  waa  already  in  custody  under 
an  execution  levied  in  July,  1817,  more  than 
two  years  anterior  to  the  passage  of  that  Act, 
and  under  process  sued  out  under  the  Statute 
of  I74S,  continued  in  the  revisals  of  1794  and 
1803.  In  truth,  the  oath  of  insolvency  ad- 
ministered to  M'Coull  waa  not  in  virtue  of 
either  of  the  state  laws  above  referred  to,  but 
under  the  Act  of  Congress  of  the  6th  of  Febru- 
ary, 1800,  which  oath  of  insolvency  created  no 
specific  lien  in  favor  of  the  appellant,  and  the 
deed  to  the  marshal,  which  was  neither  or- 
dered nor  required  by  the  Act  of  Congress, 
could  create  no  such  specific  or  exclusive  lien, 
and  upon  its  face  it  purports  to  »        -    - 


previously  made  and  recorded.  The  only 
by  execution  upon  the  lands  of  M'Coull,  in 
virtue  of  the  Statute  of  1819,  sec.  10,  dis- 
closed by  the  record,  is  that  of  Taylor  and 
Hay,  arising  from  a  judgment  rendered  in  a 
State  Court  of  Virginia  against  Neil  M'Coull, 
in  April,  1821,  and  that  lien,  whatever  its  ef- 
fect may  be,  must  inure  to  the  benefit  of  Sel- 
den,  who  holds  an  assignment  of  the  judgment 
i^ainat  M'Coull  from  the  beneficiaries  thereof, 
it  being  prior  in  date  to  the  deed  of  Pegram. 
The  lien  which  once  existed,  in  virtue  of  the 
ftl^Uanfa  judgment,  having  been  extini^ished 
t^  the  levy  of  the  capias  ad  satisfaciendum 
upon  the'body  of  M'Coull,  and  there  being  no 
revival  thereof  hj  any  of  the  causes  known  to 
IS  L.  «d. 


the  law,  we  are  unable  to  perceive  why  Selden, 
who  was  a  purchaser  from  the  widow  and  heirs 
of  M'Coull,  might  not  fairly  and  properly  ob- 
tain the  legal  title  from  Parkhill,  in  wliom 
that  title  was  vested,  or  get  in  the  lien  of  the 
execution  existing  in  favor  of  Haj  and  Taylor. 
By  doing  so,  he  invaded  no  right  of  the  plain- 
tiff, who  had  relinquished  his  judgment  lien, 
and  had  acquired  no  other  under  the  deed  to 
Fegram,  which  professes  to  convey  to  him 
none,  and  to  which  he  was  no  party.  Selden, 
having  paid  his  money,  committed  no  wrong 
on  the  plaintiff  by  drawing  to  himself  the  elder 
legal  title  outstanding-  in  Parkhill,  and  by  for- 
tifying it  by  the  execution  lien  of  Taylor  and 
Hay,  which  clearly  had  precedence  of  the  plain- 
tiff. 

After  this  cause  had  been  heard  in  argument 
and  taken  under  advisement  by  the  Circuit 
Court,  the  plaintiff  petitioned  that  court  to  per- 
mit him  to  file  a  farther  hill,  by  way  of  amend- 
ment and  supplement  to  the  original  bill  and 
bill  of  revivor  previously  filed  in  the  cause; 
and,  after  being  heard  by  counsel  upon  his  pe- 
tition, the  court  refused  to  grant  the  prayer 
thereof,  on  the  'grounds  that  the  ap-  ['422 
plication  was  made  at  too  late  a  period,  and 
that  the  changes  proposed  by  the  plaintiff  in 
the  character  of  the  cause  would  have  been  in 
reality  the  presenting  of  an  entirely  new  ease, 
rather  than  an  amendment  of  the  original  bill- 
This  refusal  of  the  Circuit  Court  we  hold  to 
have  been  sound  in  principle;  and  it  is  sus- 
tained by  the  express  language  and  authority 
of  this  court,  in  the  case  of  Walden  et  al.  v. 
Bodley  et  al.,  which  declares  that,  although 
"there  are  cases  where  amendments  may  be 
permitted  at  any  stage  of  the  proceedings  in 
the  cause,  as  where  an  essential  party  has  been 
omitted;  yet  amendments  which  change  the 
character  of  the  bill  or  answer,  so  as  to  make 
substantially  a  new  case,  should  rarely,  if  ever, 
be  admitted  after  the  cause  is  set  for  hearing, 
much  less  after  it  has  been  heard-"  Vide  14 
Peters,  156.  Moreover,  a  fact  which  imparts 
greater  force  to  the  refusal  of  the  Circuit  Court 
to  permit  amendment  at  so  late  a.  stage  of  the 
proceedings  is  this,  that  the  application  to  that 
court  appears  to  have  been  accompanied  with 
no  evidence,  and  not  even  by  an  affidavit,  to 
show  that  the  amendments  desired  could  not 
been  made  portions  of  the  original  bill; 

le  contrary,  it  is  manifest  that  they  might 
have  formed  a  part  of  the  case  as  originslly 

;ntcd  to  the  Circuit  Court,  if  at  any  time 

ere  proper  to  incorporate  them  with  the 
subject  motter,  and  with  the  objects  proposed 
by  the  original  bill.  The  prayer  of  the  original 
'  '"   was  limited  to  the  enforcement  of  an  a1- 

I  judgment  lien  upon  specific  property  pur- 
chased by  the  defendant,  Selden,  and  to  re- 
course against  the  heirs  and  widow  of  M'Coull, 
of  whom  Selden  had  purchased;  ihc  proposed 
change,  by  way  of  amendment  and  supplement. 
li  a  general  bill  for  discovery  and  relief  against 
a'l  persons  alleged  or  supposed  to  have  been 
purchasers  or  grantees  from  M'Coull,  and  for 
satisfaction  out  of  the  property  purchased  by 
him,  or  to  which  be  had  title  at  the  date  of 
the  original  judgment  in  favor  of  Scekamp. 
^uch  an  essential  change  in  the  character  and 
objects  of  the  cause,  proposed,  too,  after  a 
hearing,  and  when  it  was  manifest  that  the  ob- 
ject of  the  oti^nal  WW,  xia-nicVj -,  Wie.  X-wsn  »A 
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the  judgment,  no  longer  existed,  could  not  have 
bpen  accorded  to  the  plaintiff-  bj  any  sound 
rule  of  practice.  On  either  aspect  of  his  case, 
aa  presented  b;  the  appellant,  we  think  that 
he  eatabjished  no  ground  for  equitable  inter- 
position in  the  Circuit  Court,  and  approving 
the  decree  of  tbat  court  dismissing  the  bill  of 
the  Mipellant,  we  kereby  order  that  the  same 
be  afSnned. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
4as']  the  United  States  tor  the  Eastern  ■Dis- 
trict of  Virginia,  and  was  argued  bj  counsel: 
on  consideration  whereof,  it  is  now  here  or- 
dered and  adjudged  by  this  court,  that  the 
judgment  of  the  Circuit  Cotirt  in  this  cause 
be,    and    the    same    is    hereby   allirmed,    with 


DUNCAN  LTNTON,  Charlotte  Linton  and  her 
Husband,  Francis  Surgette,  Stephen  Duncan, 
Guardian  of  Mary  Linton  and  Jotin  Linton, 
Minors,  Plaintiffs  in  Error, 

Frederick'  stanton. 

Jurisdiction — Writ  of  error,  what  does  not  en- 
title to — Promises  made  by  bankrupt  after 
discharge. 

Where  the  htshest  court  of  a  state  decided  la 
favor  of  a  defeoaaaC  who  pleaded  blu  dlacbarge  uo- 
der  tbe  BaDkrupt  Law  of  the  United  States,  and 

■■■ --  bronBlit  to  this  court  under  tbe  20th 

Judfc 


Bei'Uoa  or  tbe  Judfclarj  Act,  this  court  bss  no  Ji 

It  would  hare  heen  o1 
law  of  Uongicas, 
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THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  I.ouisiana  for  the 
Eastern  District,  by  writ  of  error  issued  under 
the  25th  section  of  the  Judiciary  Act. 

The  plaintiffs  in  error,  on  the  I9th  June. 
1848,  Bled  their  petition  in  the  Third  District 
Court  of  New  Orleans,  stating  themselves  to 
be  residents  of  Mississippi,  and  the  only  heirs 
and  representatives  of  John  Linton,  deceased, 
nnd  as  such  in  possession  of  his  property. 

That  on  the  13th  May,  IS3Q,  the  defendant, 
Stanton,  owed  the  estate  of  John  Linton,  then 
decoasod,  the  sum  of  $11,446.80,  and  on  that 
date  executed  liis  two  promissory  notes  in  favor 
of  Stephen  Duncan  (one  of  the  petitioners,  nnd 
iidminiatralor  to  Linton),  one  for  $5,856.40,  due 
the  iBt  April,  1841,  the  other  for  $5,590.20, 
jiayabte  the  1st  April,  1842. 

The  petitioners  further  state,  that  on  the 
->,'ith  August,  1S42,  and  also  on  the  25tb  De- 
(■cmber,  1843,  the  defendant  promised  to  pay 
each  of  these  notes,  but  has  neglected  and  re- 
I'lised  to  do  so,  and  that  the  debt  still  remains 

Tbe  two  notes,  they  alate,  were  made  and 
fell  due  in  the  State  of  Misaissippi.  where  the  I 
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legal  lnt«reBt  on  all  debte  due  and  unpaid  li  8 
per  cent.  That  the  defendant  lives  in  Missia- 
stppi,  but  was  then  in  New  Orieana. 

They  pray  judgment  against  him  for  the 
amounts  of  the  notes,  with  interest  from  13th 
May,  1S39,  till  paid,  and  for  general  relief. 

•Stanton  filed  his  exceptions,  alleging  ['iJ* 
that  the  petition  did  not  fully  set  out  and  stat* 
the  nature  of  the  demand,  requiring  the  plain- 
tiffs  to  state  whether  the  promises  cur^ 
were  verbal  or  written,  and  if  written,  cUinung 

Plaintiffs  filed  two  tetters  from  Stanton  ts 
Duncan,  dated,  respectively,  tbe  25tfa  day  of 
August,  1S42,  and  the  25th  December,  lft43,  to 
which  in  their  supplemental  petition  they  n- 
fer  as  the  written  evidence  of  the  promisei 
alleged  in  their  original  petition,  and  alio 
charge  verbal  promises  by  Stanton  to  pay, 
made  both  before  end  after  the  dat«a  of  these 

To  this  supplemental  petition,  Stanton  filed 
bis  exception,  alleging  that  tbe  verbal  pramisn 
above  charged  were  insufficiently  stated,  from 
failure   to   mention   to  whom  sind   when  thej 

Tbe  plaintiffs  filed  an  amended  petitfos. 
stating  that  these  verbal  promises  were  made 
to  Stephen  Duncan,  the  representative  of  Jolm 
Linton,  on  each  and  every  day  of  the  yean, 
1S42,  1843,   1844,  1846,   1846,  and   1847. 

Stanton's  answer  denies  all  the  allcgatloni  ef 
the  original   and   supplemental   petitions;  and 

specially  pleads,  that  on  the  —  day  of  , 

1842,  he  applied  to  the  United  BUtes  District 
Court,  in  and  for  the  State  of  Uississippt, 
where  he  then  resided,  for  the  benefit  of  tie 
Bankrupt  Law  of  the  United  States;  and  aftff 
due  proceeding  had,  he  obtained  bis  disdiarje 
and  certificate,  and  tbat  these  proceedings  soi 
discharge  took  place  after  the  date  of  the 
note  sued  on. 

Pleads  bis  discharge  in  bar,  and  also  thsi 
the   plaintiffs'   demand  is   barred  by   prescrip- 

Uia  supplemental  answer*  allege  that  tht 
notes  on  which  plaintiffs  sue,  and  which  wn< 
made  before  his  bankruptcy,  were  secured  bj 
a  deed  of  trust  or  mortgage  upon  real  estate, 
and  that  tbe  plaintiffs,  or  Duncan,  for  their 
use,  purchased  it  and  paid  for  tbe  same  It 
said  notes,  thus  receiving  payment  and  c«id 
pensation.  And  fnrther,  that  by  the  law  ol 
Mississippi,  verbal  promises  to  pay  a  debt  dis- 
charged   by   bankruptcy   are   not   binding. 

Amongst  the  testimony  offered  on  both  side*. 
the  defendant  produced  the  proceeding*  ii 
bankruptcy. 

The  District  Court  of  New  Orleans  decrred 
in  favor  of  the  defendant. 

The  plaintiffs  appealed  to  tbe  Suj>reme  Coun 
of  Louisiana,  which  confirmed  the  decision  be 
low,  because, 

1st.  The  jurisdiction  of  the  United  States 
District  Court  in  matters  of  bankruptcy  not 
having  been  contested,  a  decree  of  that  conrt, 
declaring  that  all  the  requisitions  of  Uie  Bank- 
rupt Act  had  been  complied  with,  was  cob- 
clusivc  when  drawn  collaterallv  into  qnestioB. 

•2d.  Bei-nuae  tbe  sul.aequent  promises  [•411 
of  thi!  defendant,  relied  on  by  the  plaintiffa. 
did   not   include  this  debt. 

The  plaintiffs  then  brought  tbe  QMS  vf  t* 
this  court. 


tUl 
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Mr.  Johnson  moved  to  diRiiii**  the  writ  of 
orror  for  want  of  jurisdiction. 

iHt.  Because,  over  the  existence  and  effect  of 
any  proraiaea  of  defendant  to  pay  tlie  debt  after 
his  discharge  under  the  Bankrupt  Act,  tJiik 
court  haa   no  jurisdiction. 

2d.  Because  the  only  Statute  of  the  United 
fitatea  involved  and  drawn  into  question  waa 
that  of  the  ISth  August,  1621  (5  SUt.  at  Large, 
440),  and  that  was  relied  upon  only  by  defend- 
ant; and  the  decision  of  the  court  belovr  naain 
favor  of,  not  against,  the  only  title,  right, 
privilege,  or  exemption  ctnimed  under  it.  Ju- 
diciary Act,  24th  Sept.  1789,  c.  20,  p.  2S,  (1 
Stat,  at  Large,  85) ;  Mclvinney  t,  Carroll,  12 
Pet.  67;  Crowell  v.  Randall,  10  Id.  368;  Gill 
V.  Oliver,  11  How.  62U:  Williams  v.  Oliver,  at 
the  present  tenn  of  this  oourt,  MS. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Iiouieiana  for  the  EaHtem  District,  and  a 
motion  has  been  made  to  dismiss  it  for  want  of 
jurisdiction. 

The  plaintitfs  in  error,  it  appears,  filed  their 
petition  in  the  Third  District  Court  of  Mew 
Orleans,  against  the  defendant,  to  recover  cer- 
tain suma  of  money  which  they  alleged  were 
due  to  them  on  two  promiaaory  note*  which 
had  been  executed  by  the  defendant. 

The  defendant  pleaded  his  discharge  under 
the  Bankrupt  Law  of  the  United  States,  and  at 
the  trial  offered  in  evidence  the  record  of  the 
proceedings  in  bankruptcy  in  the  District  Court 
in  which  he  had  obtained  his  certificate.  Ob- 
jections were  token  to  the  regularity  and  valid- 
ity of  this  discharge,  but  they  were  overruled 
by  the  court,  and  judgment  rendered  for  the 
defendant.  The  plaintiHa  appealed  to  the  Su- 
preme Court  of  the  State,  where  the  judgment 
of  the  court  below  was  allirmed,  and  this  writ 
of  error  is  brought  to  reverse  that  judgment. 

The  writ  must,  u~e  presume,  have  been  proae- 
■outed  under  a'  miaconstruetion  of  the  25th  aec- 
tioQ  of  the  Act  of  1789,  ch.  20. 

We  have  no  jurisdiction  over  the  judgment 
of  a  state  court  upon  a  urit  of  error,  except  in 
the  case  a  specified  in  that  section.  And  the 
jurisdiction  of  tliis  court  ia  there  limited  with 
great  care  and  in  plain  terms.  It  gives  a  writ 
of  error  to  this  court  when  a  party  claims  a 
right  or  exemption  under  a  law  of  Congress, 
and  the  decision  is  against  the  right  claimed. 
Undoubtedly  the  defendant,  in  pleading  his 
discharge  under  the  Bankrupt  Law,  claimed  a 
426*]  'right  or  exemption  under  a  law  of 
Congress.  But  in  order  to  give  jurisdicti 
sumething  more  is  necessary;  the  judgment  of 
the    state    court    muat    be    against    tiie    right 

claimed.    In  the  case  before  us  the  decision 

in  favor  of  it,  and  consequently  no  writ  of  e 
will  lie  to  this  court  under  the  provisions  of  the 
Act  of  1789. 

And  as  we  have  no  jurisdiction,  we  ca 
examine  into  the  objections  mitde  to  the  v. 
ity  of  the  proceedings  in  bankruptcy.  The 
judgment  of  the  State  Court  that  they  were  '— ' 
id,  and  the  defendant  thereby  discharged  fi 
the  debt  due  to  the  plaintiffs,  is  conclusive 
tween  the  parties. 

Nor  hs9  this  court  the  power  to  examine  into 
tbe  ot'ber  queation  wbhb  appears  to  have  ac 


to  the  legal  effect  of  certain  promieei  which 
the  defendant  is  alleged  to  have  made  after  he 
obtained  his  certificate  in  the  Bankrupt  Court. 
The  legal  obligation  of  such  promises  depends 
upon  the  laws  of  the  state  in  which  they  were 
made;  and  in  a  suit  in  a  state  court  the  deci- 
sion of  that  question  by  the  highest  tribunal  of 
the  State  cannot  be  reviewed  in  any  court  of 
the  United  States. 

This  caae  must  therefore  be  dismissed  for 
want  of  jurisdiction. 

Order. 

This  cause  come  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Louisiana  for  the  Eastern  District, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  ia  now  here  ordered  and  adjudged 
by  this  court,  that  this  cause  be,  and  the  same 
is  hereby  dismissed,  for  the  want  of  jurisdie- 


THE    UNITED    STATES,    Appellanta, 

ALEXIS  FORCHE. 

ConstruoUon  of  Acta  in  relation  to  title*  to  land 
under  French  or  Spanish  grant  in  Missouri 
•ad  Ackansa*. 


The  Act  of  Congress  passed  on  26th  Uar.  1S24. 

oabllng  olalmante  to  land  la  MlasourL  sud  Arkan- 
■    Iry  their  tltle_8,  w»s  _re»tyed_  by  the  Act  of 


TbLs   seclian  being  rerlved  by  tbe  Act  Of  1844. 

cltltnaats  were  legulred  by  the  latter  Act  to  pre- 

-TDt  their  claims  before  the  ITth  ot  June.  184tl. 

Acts  supplementary  to  that  of  1824  were  not  re- 

ved  by  the  Act  of  1B14.     Nothing  was  rerlved  ex- 


:pt  the  orlElnsl  Act. 
I'he  District  Court  ot  Louisiana  had  no  lurl 
tlon,  tberetore,  oyer  »  case  where  the  petition 


not  presented  until  the  8tb  March.  184S. 

The  ninth  section  at  th«  Att  of  1824  does  not 
prevent  tbe  United  States  from  appealing,  where 
a   claim  Is  lor  less  tliaa  one  tliousand  acres. 

THIS  was  an  appeal  from  the  District  Court 
ot  the  United   States  for  Louisiana. 
*It  was  a  land  case  arising  under  the  [*427 
Act  of  1824,  as  revived  by  the  Act  of  1844. 
On  the  8tb  of  March,  1S48,  Forche  flled  hi* 

Setition  in  the  District  Court,  claiming  a  con- 
rmation  of  an  order  of  survey  made  by  Got- 
emor  Miro  in  1TS8.  It  is  not  necessary  to  state 
the  title,  as  the  case  went  off  on  a  question  of 
jurisdiction. 

The  District  Attorney  put  in  a  plea  that  the 
two  years  within  which,  by  the  Act  of  1824, 
petitions  were  to  be  presented,  had  elapsed  at 
the  filing  of  the  petition,  and  that  no  suit  could 
be  brought  agiiinst  the  United  State*  after  tbe 
17th  of  June,  1840. 

Tlf  loiirt  overruled  the  plea,  and  the  Dis- 
trict Attorney  then  answered,  repeating  his  plea 
of  limitations,  and  also  denying  the  allegations 
of  the  petition  generally. 

After   sundry   proceedings,   which   it   I*   not 
necessary  to  state,  the  District  Court,  on  the 
6th  of  June,  lS4fl,  ^tmtxA.  a,  &«««%  cjaw^Tta-okV. 
the  claim. 

From  this  dtctM  ftt*  \jTO\«a.  «.\»**»  w^v«^**- 
to  this  court.  ■v^*\ 
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It  was  argued  by  Mr.  CrittCKden  (Attorney- 
<Jeneral)  for  the  United  States,  and  by  Mi. 
Hendeisou  for  the  appellees. 

Mr,  Crittenden  contended  that  the  decree 
ought  to  be  reversed,  because, 

1.  1  hat  the  court  below  had  no  juriadiction, 
because  the  petition  was  not  Bled  within  the 
two  years  limited  by  the  flfth  section  of  the 
Act  of  1824.  That  section  enacts,  that  any 
claim  within  the  purview  of  the  Act,  whicit 
shall  not  be  brought  by  petition  before  the  said 
courts  "within  two  years  from  the  passing  of 
tills  Act,  or  which,  after  being  brought  before 
the  said  courts,  shall,  on  account  of  the  ni^g- 
lect  or  delay  of  the  claimant,  not  be  prosecuted 
to  a  final  decision  within  three  years,  shall  be 
forever  barred,  both  at  law  and  equity,  and  no 
other  action  at  common  law,  or  proceeding  in 
equity,  shall  ever  thereafter  be  sustained  in 
any  court  whatever  in  relation  to  these  claims." 
The  Act  reviving  the  Act  of  1824  was  passed 
17th  June,  1844;  consequently  the  two  years 
expired  on  the  ITth  June,  1846.  The  petition 
in  this  cose  was  not  Gled  until  the  6th  of 
March,  1848,  nearly  two  years  after  the  expira- 
tion  of   the    time   limited. 

In  answer  to  this  point  it  is  flret  said,  on  the 
part  of  the  claimant,  that  the  objection  was 
waived  by  the  District  Attorney  having  put  in 
his  answer  after  the  plea  had  been  overruled. 

The  objection,  however,  waa  insisted  on  in 
the  answer,  as  well  as  in  the  plea;  but  whether 
this  had  been  so  or  not  is  immaterial,  because 
the  objection  is  one  affecting  the  jurisdiction 
of  the  court.  The  jurisdiction  is  confined  to 
428*]  claims,  the  petitions  'in  which  are  pre- 
sented within  two  years,  and  no  consent  or 
waiver  can  confer  any  more  extended  jurisdic- 
tion. It  is  also  said  that  the  right  to  institute 
proceedings  extends  to  five  years,  under  the  Act 
of  1844.  This  question  was  settled  to  the  con- 
trary in  Boisdore  v.  United  States,  8  How.  120. 

But  it  is  further  said,  that  the  time  for  filing 
petitions  limited  in  the  Act  of  2eth  May,  1824, 
was  extended  by  the  second  section  of  the 
private  Act,  entitled  "An  Act  for  the  relief  of 
Phineas  Underwood,  and  for  other  purposes," 
of  the  22d  May,  1828,  which"  enacts,  "that  the 
time  for  filing  petitions  under  the  proviaiona" 
of  the  Act  of  1824,  "shall  be,  and  the  same  is 
hereby  extended  to  the  26th  day  of  May,  in  the 
year  1828."     1  Land  Laws,  419. 

There  is  another  Act  relating  to  the  same  aub- 
ject,  not  referred  to  in  the  brief  on  behalf  of 
the  claimant.  It  is  an  Act  of  the  24th  May, 
1828,  entitled  "An  Act  to  continue  in  force  for 
a,  limited  time,  and  to  amend  an  Act  entitled" 
etc.,  being  the  Act  of  1824.  It  enacts,  in  the 
first  section,  that  the  .\ct  of  1824  shall  be  con- 
tinued in  force  "for  the  purpose  of  Uliag  peti- 
tions in  the  manner  prescribed  by  that  Act,  to 
and  until  the  26th  day  of  May,  in  the  yeai 
18'2'J;  and  for  the  purpose  of  enabling  claim- 
ants to  obtain  a  final  decision  on  the  validity  of 
their  claims  in  the  courts  of  Missouri  and  Ar- 
kansas respectively ;  the  said  claims  having 
been  exhibited  uitliin  the  time  above  specified, 
the  said  Act  shall  be  continued  in  force  to  and 
until  the  2Gth  day  of  May,  1830,  and  no  long- 
er."     1   Land  Laws,  442. 

iSy  these  Acts  of  1820  and  1828,  the  time  for 
lUin^  petitions  was  extended  three  years,  in  nd- 
diliiiii  to  the  two  given  by  the  Act  of  1824.  It 
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will  be  insisted  on  hereafter,  that  the  Act  of 
1844  revived  only  and  excluaiTely  the  Act  of 
1824.  But  even  if  it  should  be  held  that  the 
Acts  of  1826  and  1S2S  were  revived,  u  well  u 
the  Act  of  1824,  for  other  purposes,  yet,  (or  the 
purpose  of  extending  the  time  for  filing  peti- 
tions, they  were  not  so  revived.  There  would 
be  something  in  the  argument  if  these  Acta  bad 
extended  the  time  for  filing  two  years,  and  out. 
year  longer;  but  the  language  employed  "to 
the  2ath  day  of  May,  1828"— "to  and  until  the 
26th  day  of  May,  1829,"  excludi^s  the  idea  that 
these  portions  of  the  Acta  could  be  revived  by 
the  Act  of  1814.  They  afforded  the  relief  in- 
tended at  the  time  to  claimants,  but  it  cannot 
be  extended  by  analogy  to  those  claiming  under 
the  Act  of  1844. 

But  the  Act  of  1844  revived  only  that  of  1824. 
This  question  has  been  twice  presented  to  the 
court,  aa  arising  on  the  point  whether  it  was 
necessary  for  the  claimants  to  make  individoala 
holding  any  portion  of  the  lands  adverse  to 
the  claimants  parties  to  the  petition.  The  Act 
of  1824  directs  them  to  be  made  parties,  bat 
the  Act  of  1828  repeals  this  direction.  This 
brought  *up  the  question.  The  case  [*4S> 
in  which  the  point  was  raised  went  olT  on  other 
grounds,  and  was  never  decided  by  this  coun. 

It  was  maintaifaed,  on  behalf  of  the  United 
States,  that  the  Act  of  1844  revived  only  that  ol 
1824,  as  follows: 

It  is  said  that  the  Act  of  1844  revived  the 
Act  of  1824,  as  taken  in  connection  with  thit 
of  1828.  That,  however,  must  depend  upon  Um 
intention  of  Congress,  to  be  gathered  from  the 
language  of  the  Act  itself.  1st.  It  refers  to  the 
Act  of  1824  by  its  name,  reciting  both  its  date 
and  title.  It  does  not  revive  the  whole  of  its 
provisions,  but  expressly  excludes  all  such  por- 
tions of  said  Act  as  referred  to  the  Territory  of 
Arkansas.  Here  is  a  special  reference  to  tbii 
Act  only,  in  form  of  expression  as  clear  anil 
perspicuous  as  can  be  employed.  Again,  it 
says,  "and  the  provisions  of  that  part  of  the 
aforesaid  Act  hereby  revived."  What  is  ittU 
more  conclusive  and  decisive  ia  the  fallowiif 
provision,  thus — -"as  if  these  States  had  been 
enumerated  in  the  original  Act  hereby  revived.' 
The  Act  of  1824  is  not  only  declared  to  be  re- 
vived, but  re-enacted,  excluding  all  such  iwr- 
tions  of  said  Act  as  referred  to  the  Territory  of 
Arkansas. 

It  is  not  reaaonabin  to  suppose  that  Congresi 
intended  to  revive  and  re-enact  the  whole  of  the 
Act  of  the  24th  May,  1828,  because  no  part  "I 
the  first  section  could  be  of  any  avail.  No  ex- 
ceptions are  made  in  regard  to  this  Act,  and  no 
reference  is  made  to  it;  while  in  regard  to  tlie 
Act  of  1824.  the  parts  rejected  are  carefully  ex- 
cluded, and  the  residue  only  is  revived  and  re- 
enacted.  The  established  rules  of  constructiin 
show,  that  where  a  part  is  named  and  eicluded. 
the  residue  is  re-enacted.  Expressio  unius  est 
exclusio  alterius.  Co.  Lit.  210  A,  1630:  Bro. 
Legal  Maxims,  183,  187. 

Every  part  of  the  Act  of  1824,  except  wliat 
relates  to  the  Territory  of  Arkansas,  is  revived 
and  re-enaelod  by  express  words:  the  court  will 
readily  perceive  that  (his  case  is  distin^nii^h- 
able  from  one  reported  in  7  Crancb,  382.  la 
that  case  the  language  of  the  Reviving  Act  w»i 
general  in  the  reference  to  the  Acts  which  had 
expired;  here  it  is  special  and  specific,  and,  b; 
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between  the  ftTst  and  eighth  sections  of  the  Act 
of  1824,  -in't  the  second  section  of  the  Art  of 
1828.  If,  therefore,  the  law  of  1S24  is  revived 
-and  re-enacted,  it  ia  clear  that  the  law  of  182d 
remains  a  dead   letter. 

QueetionH  bearing  a  strict  analog)'  have  often 
arisen  upon  repealing  statutes,  whether  it  was 
i;he  intention  of  the  frame rs  to  repeal  the 
whole  or  only  a  part  of  the  acts  to  which  such 
repealing  statutes  were  applied.  No  better 
(node  occurs  of  illustrating  the  subject,  than  bj 
referring  to  the  standard  rules  of  construe - 
430*]  tion  'which  have  been  adopted  by  the 
eourts  in  such  cases.  The  word  "repeal"  ia 
not  to  be  'talien  in  an  absolute  sense,  if,  from 
the  whole,  it  appears  to  he  used  with  a  limi- 
tation. In  every  case  it  ia  a  question  of  con- 
struction, whether  it  operates  as  a  total,  or 
partial,  or  temporary  repeat.  Rex  v.  Rogers, 
10  East,  673. 

Where  several  Acta  of  Parliament,  upon  the 
same  subject,  had  been  totally  repealed,  and 
others  repealed  in  part,  it  was  held  that  it  must 
have  been  the  clear  intention  of  the  Legislature 
that  only  the  part  of  an  Act  particularly  point- 
ed out  should  be  repealed,  Camden  v.  Ander- 
son, 6  Term  R.  723;  Dwar.  on  Stat.  675. 

The  general  principle  undoubtedly  is,  that 
the  repeal  of  a  repealing  statute  revives  the 
first  Act,  unless  the  new  Taw  contain  words  in- 
dicative of  a  contrary  intention  of  the  Legisla- 
ture; In  which  case  no  such  consequence  fol- 

So,  it  is  said,  if  an  Act  of  Parliament  be  re- 
vived, all  Acts  explanatory  of  that  so  revived 
are  revived  also;  which  may  be  true,  unless  in 
tlie  latter  case,  aa  in  the  former,  the  language 
of  the  Act  authorizes  a  different  interpretation. 
The  Bishop's  case,  12  Coke's  Rep.  7;  Tattle 
V.  Greenwood,  4  Bing.  49Q;  Dwar.  on  Stat 
*ilSi   Brown  v.  Barry,  3  Dall.  387. 

And  where  some  parts  of  a  revived  statute 
are  omitted  in  the  reviving  statute,  they  are 
not  to  be  revived  by  construction,  but  are  to  be 
<'<ir.si<!ered  as  annulled.  Ellia  v.  Paige,  1  Pick. 
43,  46;  Rutland  v.  Mendon,  1  Pick.  154;  Black- 
burn V.  Walpoie,  S  Pick.  97. 

The  law  does  not  favor  implications  in  con- 
struing a  repealing  or  a  reviving  statute.  Loker 
v.  Brooktine,  13  Pick.  342,  348;  Haines  v. 
Jenka,  2  Pick.  172,  176;  Dwar.  on  Stat.  675. 

Mr.   Henderaon,  for  the   appellee: 

We  first  submit  to  the  conaideration  of  the 
«onrt  with  the  argument  at  hearing,  a  motion 
to  dismiss  this  suit,  for  reasons — 

1.  Because  the  claim  being  for  less  than  1,- 
OOO  acres  of  land,  is  not  appealable.  We  be- 
lieve this  was  the  intention  of  Congress.  See 
fith  sec.  Act  26th  May,   1624. 

2.  Because  the  record  on  which  the  appeal 
was  taken  to  December  Term,  184S,  was  not 
tiled  in  this  court  till  28th  February,  18S0. 

Should  this  motion  be  overruled,  we  further 
submit  that  as  the  merits  of  the  case  upon  the 
Facts  obviously  sustain  the  decree,  therefore,  we 
think,  the  only  point  deserving  note  is  the  plea 
Id  bar  interposed,  that  the  suit  was  not  insti- 
tuted till  after  two  years  from  the  date  of  the 
-let  of  I7th  June,  1S44. 
4S1*J  "To  this  objection  in  this  court  our 
answer  Is  twofold,  lat  That  as  the  United 
States  answered  to  the  merits,  after  their  plea 
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have  made  that  objection  available  here,  the 
United  States  should  have  suffered  judgment 
final  upon  the  plea,  and  appealed  from  that 
judgment.  United  States  v.  Boyd,  B  How.  SI; 
16  Pet.  93,  94. 

Our  second  answer  is,  that  the  judgment 
on  the  plea  was  right,  because  the  right  of 
action  given  by  the  Act  17t;h  June,  1846,  "to 
institute  proceedings  to  try,  etc.,  extends  to  five 
years;  or  if  not,  and  the  time  given  to  institute 
the  suit  is  the  same  as  was  given  to  Missouri, 
then  the  limitation  is  four  years  from  17th 
June,  1844,  to  ITtfa  June,  1848.  Because  the 
fifth  section  of  the  Act  of  1824  was  by  the 
Act  of  22d  May,  1826,  extended  by  amendment 
to  26th  May,  1828;  hence  the  fifth  section  of 
the  Act  of  1824  was  by  said  amendment  a  limi- 
tation of  four  years,  and  only  expired  as  so 
amended."  And  this  Act,  thus  liberally  con- 
strued, avoids   this   plea  as   to   time. 

Mr.  Crittenden,  in  reply: 

Two    objections    are   taken    to    the    appeal; 

lat.  It  is  said  that  no  appeal  lies,  the  claim 
being  for  leas  than  one  thousand   acres. 

By  the  latter  part  of  the  second  section  of 
the  Act  of  1824,  it  ia  provided  aa  follows: 
"And  in  all  cases,  the  party  against  whom  the 
judgment  or  decree  of  the  said  District  Court 
may  be  finally  given,  stiall  be  entitled  to  an 
appeal  within  one  year  from  the  time  of  its 
rendition  to  the  Supreme  Court  of  the  United 
States."     That  is  the  language  of  the  law. 

It  is  supposed,  however,  that  the  nintli  sec- 
tion restricts  the  United  States  in  the  right  of 
appeal  thus  given  to  both  parties.  This  section 
declares  that  it  shall  be  the  duty  of  the  Uistrict 
Attorney,  where  the  claim  exceeds  one  thousand 
acres,  and  the  decision  is  against  tlie  govern- 
ment, to  report  the  facts  ol  the  case  to  the  At- 
torney-General, and  the  decision  of  the  court; 
and  if  he  shall  be  of  opinion  that  the  decision  is 
erroneous,  it  shall  be  his  duty  to  direct  an  ap- 
peal to  the  Supreme  Court,  and  to  appear  and 
prosecute  the  said  appeal.  This  section,  it  is 
very  clear,  however,  is  merely  directory  to  thu 
officers  named  in  it;  and  it  was  so  decided  by 
the  court  in  Curry  and  Garland  v.  United 
States,  6  How.  111.  Its  intention  is  obvious,  to 
provide  for  greater  care  being  taken  in  cases 
of  large  grants;  and  it  in  no  way  abridged  the 
right  of  appeal  given  to  both  parties  in  all 
cases  by  the  second  section. 

2d.  It  is  said  that  the  appeal  should  be  dis- 
missed, because  the  record  waa  not  filed  till 
28th  February,  1850. 

•The  decree  in  the  case  was  delivered  ["482 
on  the  8th  June,  1849;  and  on  the  same  day  Ul 
appeal  was  prayed  and  allowed,  and  citation 
issued,  returnable  to  December  Term,  I84B. 
The  record  waa  filed  on  the  28th  Februa:^, 
1850,  during  that  term,  which  did  not  end  until 
May.  The  point  must  have  been  made  by  the 
other  side  under  some  misappreliension. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion  of    the   court: 

It  is  evident  that  the  District  Court  had  no 
jurisdiction  in  this  case,  and  the  petition  ought 
to  have  been  dismissed. 

The  Act  of  June  17th,  1844,  under  which  the 
petition  was  Sled,  extended  to  Louisiana  the 
Act  of  1824,  and  ^vived  such  parts  of  it  as  had 
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expired.  Under  this  proTiaion,  the  fifth  Mction 
of  the  Act  of  1824  waa  rerived  Mid  became  a 
part  of  the  law  of  1S44.    And  hy  this  aeotion, 

ttie  time  for  filing  a  petition  bj  a  claimant  un- 
der a  Frencli  or  Spanish  grant,  is  in  express 
terms  limiteu  to  two  years  from  the  passage  of 
the  law.  TIio  time  limited,  therefore,  for  filing 
a  petition  in  Louiaiana,  expired  on  the  17th  of 
June,  1846,  and  this  petition  was  not  filed  un- 
til March  8th,  1848,  long  after  the  time  fixeo 
by  the  law.     S  How.  119. 

The  Acts  of  1820  and  1828,  referred  to  In  the 
argument,  can  have  no  bearing  on  the  question. 
They  are  not  mentioned,  nor  in  any  manner 
referred  to,  by  the  Act  of  1844.  They  were 
special  laws  enlarging  the  time  given  by  the 
Act  of  1824  to  claimants  in  Miaaouri  and  Ar- 
kansas to  file  their  petitiona.  But  they  are  not 
extended  to  Louiaiana  hy  the  Act  of  1844.  Noth- 
ing but  the  Act  of  1S24  is  extended.  As  to  the 
supposed  waiver  by  the  District  Attorney  of  hia 
objection  as  to  the  time  of  tiling  the  petition, 
by  answering  after  his  plea  was  overruled,  it 
must  be  made,  we  suppose,  upon  a  mistake  as 
to  the  fact.  For  in  bis  answer  be  insists  upon 
the  same  defense.  And  he  had  a  right  to  avail 
himself  of  it  by  way  of  answer  as  well  as  b)- 
plea.  But  if  be  had,  in  express  terms,  waived 
it,  and  entered  his  waiver  on  the  record,  it 
would  not  have  given  jurisdiction  to  the  court, 
when  the  Act  of  Congress  had  not  conferred  it. 

The  objection  to  the  regularity  with  which 
the  appeal  was  brought  up  must  also,  we  pre- 
sume, have  arisen  from  some  oversight  in  the 
eounsel.  The  record  shows  that  it  has  been 
brought  up  regularly  according  to  the  provi- 
sions of  the  Act  of  Congress.  The  objection 
that  an  appeal  will  not  lie  on  behalf  of  the 
United  States,  where  the  claim  is  less  ihan  one 
thousand  acres,  is  too  clearly  untenable  to  re- 
quire discussion. 

And  aa  the  petition  was  not  filed  within  the 
time  limited  by  law,  it  is  not  necessary  to 
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The  decree  of  the  District  Court  must  lie  re- 
433*]  versed  *and  a  mandate  issued  directing 
the  petition  to  be  dismisaed. 
Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Cuurt  o! 
the  United  States  for  the  Kaatcrn  District  of 
Louisiana,  and  was  argued  by  counsel^  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  rever.-icd  and  annulled; 
and  that  this  cause  be.  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  witli  direc- 
tions to  dismiss  the  petition  of  the  cliumant. 


THE    UNITED  STATES,  Appellants, 
EDWARD  SIMON. 
Spanish  order  of  survey — lapse  of  time  appoint- 
ed— possession  not  taken — inchoate  title  ex- 
tinguished. 

In  ITOl  MIrn  sranted  an  order  of  BurrrT  tor  some 
lanil  in  l.c.ni^luna. 

During  the  tea  years  that  the  province  remaleed 
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In  the  bands  of  Bpaln.  the  trsate*  Mlther  had  i 
surrey,  nor  took  possesalon,  nor  did  an;  othrr  art 
■bowfns  an  iDteatloD  of  fnlQtlliis  the  condlllm* 
upoD  which  the  Krant  was  made 

The  regulations  ot  Morales  required  partln  le 
situated  to  have  their  titles  made  out  In  case  <a 
neglect  the  Spanish  aovemmeD'         -         ' 

Cnlted  States. 


THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  «a3e  arose  under  the  Acts  of  1824  and 
1844,  and  was  decided  by  the  District  Court  in 
favor  of  the  petitioner.  The  circumstances  ate 
stated  in  the  opinion  of  the  court. 

It  waa  argued  by  Mr.  Crittenden  (Attor- 
ney-General) for  the  United  States.  No  connsd 
appeared  for  the  appellee. 

Mr.   Justice   Grier   delivered   the   opinion  of 

the  court; 

Kdward  Simon,  the  plaintiff  below,  filed  Ui 
petition  in  the  District  Court  of  Louisians, 
praying  the  confirmation  of  bis  title  to  a  tiaet 
of  land  on  the  bayou  Sana  Facon  or  Huffpotrer. 
containing  six  thousand  four  hundred  arpenta 
He  claimed  by  various  mesne  convi'vanm 
through  Stephen  Flores,  who  on  the  litb  of 
November,  1T91,  petitioned  Governor  Miro  loi 
a  grant  of  eighty  arpents  from  on  each  side  of 
said  bayou;  the  petitioner  being  "desirous,"  s< 
he  states,  "of  establishing  himself  in  the  pott 
of  Opelousas."  On  the  20th  of  November. 
1791,  Governor  Miro  issued  an  order  to  Dm 
Carlos  Trudeau  to  establish  the  petitioner  on 
the   land    for   wbicb   he   prays,   in   the    usoil 

'The  pleadings  In  this  case  do  not  ml-  [•114 

lege,  nor  is  there  any  evidence  to  prove,  that 
Stephen  Flores  ever  ''estahliahed  himself  at  tU 
poBt  of  Opelousas,"  Or  took  possession  of  the 
land  which  he  desired  to  have,  or  obtained  a 
survey  thereof,  or  did  any  other  act  show  ing  M 
intention  of  fulfilling  the  known  conditions  by 
which  such  gratuitous  concesaions  could  be  con- 
verted from  an  inchoate  into  a  complete  title 
In  March,  1B20,  more  than  thirty  years  after  its 
date,  the  order  of  survey  i^  transferred  bv  a 
person  calling  himself  Stephen  Flores  to  John 
Tliompaon.  In  1835  John  Thompson  filed  his 
claim  with  the  register;  but  no  action  wn  tak 
en  on  it,  as  ita  genuineness  was  doubted.  In 
1836  it  was  again  submitted  by  the  prtsent  pe- 
titioner to  the  register  and  receiver  of  Ope- 
lousas, under  the  Act  of  1836,  and  afterwardt 
reported  against  by  the  Solicitor  of  the  Geutixl 
Land  ODlce,  because  of  "no  inhabitation,  no  cul- 

Thc  land  supposed  to  be  described  in  this  or 
der  of  survey  has  been  all,  long  since,  surveved 
and  sold  by  the  United  States.  During  'ihf 
twelve  or  thirteen  years  that  the  Province  o( 
Louisiana  was  in  possession  of  Spain  and 
France,  Flores  showed  no  desire  of  complyin- 
with  the  conditions  of  his  grant,  in  any  way.  or 
of  obtaining  a  title  for  the  land  offered  to  him 
by  this  order  of  survey.  For  twenty  years  al- 
ter the  lend  passed  to  the  United  States,  and 
after  ofiicers  were  appointed  to  receive  and  rr 
port  claims  for  confirmation,  no  act  is  done  to 
show  that  this  mere  equitable  inchoate  claia 
was  not  wholly  abandoned.  After  a  neglect  of 
ten  years  and  more  to  obtain  a  survey,  to  settit 
Howard   it- 
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or  improre  tbe  land  or  take  possession  of  It,    iDcompletp   and   ootblns 

tlie  Spanish  government  was  uniler  no  obliga-    ''',?P5_"'?!L  ^12""' ■_  .. 

tion,  equitable  or  moral,  to  grant  this  land  to 

Plorea.     As  was  said  by  tliia  court  in  the  case 

of  United  8Ut««  v.  Boisdore,  11  How,  98,  The 

policy  of  ijpain  was  to  make  gratuitous  grants 

for  the  purpose  of  settlement  and  inhabiUtion, 

and   not  for  those   of  mere   speculation.     Tbe 

grantee  might  have  his  land  surveyed  or  might 

decline;  he  might  establish  himself  on  the  land 

or  decline;    these   acts   rested  wholly   in  bis 

discretion.    But  if  he  failed  to  take  possession 

and   establish   himself  he   had   no   claim  to  §, 

title;  his  concession  or  first  decree  In  such  case 

had  no  operation." 

The  regulations  of  Morales  of  1769,  sections 
18,  19.  20,  21,  and  22,  warn  those  "who  h*»e 
merely  asked  for  land,"  or  "obtained  the  first 
decree  by  which  the  surveyor  is  ordered  to 
measure  it  and  put  them  in  poBsession,"  from 
indulging  the  notion  that  they  have  any  title 
to  it,  and  peremptorily  require  that  they  should 
cotne  fom'ard  and  have  their  titles  made  out 
within  six  months.  But,  although  we  may 
believe  that  these  conditions  were  not  rigidly 
exacted,  there  is  no  reason  to  suppose  that  per- 
4S5*]  sons  *who  have  neglected  to  take  pos- 
session, improve  or  survey  the  lands,  which  they 
have  requested  to  be  given  them,  for  ten, 
twenty,  or  thirty  years,  can  have  any  just  claim 
on  the  government  for  such  lands,  or  to  receive 
others  in  place  of  them.  Such  laches  is  con- 
clusive evidence  of  abandonment,  if  not  of 
their  total  want  of  genuineness.  But  certainly 
no  court  of  equity  can  be  required  to  enforce 
the  specific  execution  of  inchoate  grants  ot 
contracts  made  without  consideration,  which 
have  been  buried  for  half  a  century,  and  are 
now  exhumed  merely  for  purposes  of  specula- 

The  decree  of  the  District  Court  is  therefore 
reversed  and  record  remitted,  with  directions 
to  dismiss  tbe  bill  or  petition  of  the  plaintiff 
below. 

Order  • 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  the  opinion  of  this 
court  that  the  grant  is  null  and  void.  Where- 
upon, it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said 
District  Court  in  this  cause  be,  anil  the  same 
is  hereby  reversed  and  annulled;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  tbe  said  District  Court,  with  directions  to 
dismiss  tbe  petition  of  the  claimant. 


THE  UNITED   STATES,   Appellants, 

CONSTANCE  LeBLANC,  Modeste  he  Blanc, 
Louis  LeBlanc,  Aspasia  Le  Blanc,  Joseph 
Leon  and  Raphael  Broissard,  legal  Hepreaen- 
tatives  and  heirs  at  law  of  Pierre  LcBlaiic, 
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>  than   tbe  presmbl* 

Moreover,  there' Is  no  evidence  that  tbe  claim, 
ants  are  tbe  heirs  ot  tbe  Krantee.  ner  that  anj 
one  elalmlag  under  blm  ever  took  possession  or 
exercised  any  act  of  ownerablp  Irom  1777  to  1S46. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  being  a  land  case  arising 
under  tbe  Acts  of   1624  ana   1844. 

The  claimants  presenteU  in  tbe  District 
Court  a  paper,  of  which  the  following  is  * 
translation : 

"Don  Bemordo  de  Galvei,  Colonel,  etc.  Hav- 
ing seen  the  'foregoing  proceedings,  [*430 
Erformed  by  the  couiniandant  of  Attdcapaa, 
m  Alexander  Deciobet,  respecting  the  pusai^s- 
sion  which  he  bad  given  to  Peter  LeBlanc,  of 
ten  arpents  of  front  on  the  great  prairie,  with 
the  depth  of  forty-two,  bounded  on  one  aide 
by  the  lands  of  Louis  Roque,  and  on  the  other 
by  vacant  lands,  and  recognizing  these  pro- 
ceedings as  regular,  and  that  the  concession  of 
these  lands  can  be  made  without  injury  to 
others,  not  having  been  claimed,  but  the  pro- 
ceedings acquiesced  in  on  the  part  of  those  as- 
sisting in  them;  approving  as  we  do  approve, 
and  using,  etc.  New  Orleans,  Gth  of  January, 
1777.  Don  Bernardo  de  Galvez,  by  order  of 
his  Lordship,  Don  Josepb  Foucher." 

"Register's    Office,    New    Orleans,    La. 

I,  Ijouis  St.  Martin,  Register  of  the  Laml 
Office  at  New  Orleans,  Louisiana,  do  hereby 
certify  the  foregoing  document  to  be  a  true 
v^opy,  taken  from  one  of  the  records  of  my  of- 
fice, entitled  'Libro  1  of  French  and  Spanish 
Concessions.' 

In  faith  whereof  I  hceunto  subscribe  my 
name,  this  18th  ctey  of  May,   1B49. 

(Signed)     L.  St.  Martin,  Register." 

Upon  this  document,  the  District  Court  con- 
firmed the  claim,  and  the  United  States  ap- 
pealed. 

It  woa  Brgued  by  Mr.  Crittenden  (Attorney- 
General)  for  the  United  States,  and  by  Messrs. 
Jain  and  Taylor  tor  the  appellees. 

Mr.  Chief  Justice  Taney  deiivored  the  opin- 
ion of  the  court: 

This  claim  appears  to  be  a  groundless  one. 
The  paper  produced  is  a  copy,  certified  by  the 
Reniflter  of  the  Land  Otlice  at  New  Orleans,  to- 
have  been  taken  from  one  of  the  records  of  hi» 
office  entitled  "Libro  one  of  French  and  Span- 
ish Concessions,'  The  paper  as  certified  is- 
nothing  more  than  the  preamble  usually  in- 
serted in  Spanish  grants  where  a  perfect  and 
absolute  title  is  intended  to  be  [;iven  as  contra- 
distinguished from  the  order  of  survey  or  first 
concession.  And  at  the  end  of  this  preamble 
is  an  "etc.,"  without  any  words  of  concessioner 
grant,  and  this  "etc."  is  followed  by  the  date, 
"New  Orleans,  5th  of  January,  1777,"  and  the 
names  of  Don  Bernardo  de  Galvez,  by  order  of 
his    Lordship.    Don   Joseph    Foucher. 

It  is  not  suggested  that  there  has  been  any 
mutilation  of  the  record,  and  the  paper  certi- 
fied manifestly  contains  all  of  the  instrument 
that  was  ever  written  in  the  record  liook,  and 
upon  the  face  of  it,  from  the  manner  in  which 
it  terminates  with  an  "etc."  at  the  place  where 
the  granting  clause  usually  begins;  and  from 
'the  unusual  manner,  also  in  which  the  [*43T 
names  of  Qalvez  and  Foucher  are  arranged  in. 
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tinn  of  clerka  in  making  out  for  signature  an 
nbsoliile  and  perfect  grant,  than  like  a  paper 
intended  to  convey  the  title  to  Isud.  And  more- 
over there  ia  no  evidence  th«t  the  petitionere 
are  the  heirs  of  Pierre  LeBlane  named  in  the 
paper  which  is  claimed  to  have  been  a  grant  to 
him;  no  evidence  that  he  or  those  claiming  un- 
der him  ever  took  poBseaaion,  or  exercised  any 
act  of  ownerahip  over  it;  and  no  evidence  that 
any  right  or  title  was  ever  claimed  to  it,  by 
Pierre  LeBIanc  or  anyone  claiming  under  him, 
from  the  year  1777,  when  the  paper  bears  date, 
dovrn  to  June  16,  1S46,  when  this  petition  was 
filed,  being  a  perioa  of  aixty-nine  yeara. 

The  decree  of  the  District  Court  must  be  re- 
versed, and  a  mandate  iasued  directing  the  peti- 
tion to  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  Diairict  of 
Louisiana,  and  was  argued  by  counael;  on  con- 
sideration whereof,  it  ia  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  ia  hereby  reversed  and  an- 
nulled; and  that  this  cause  be,  and  ttie  same  ia 
hereby  remanded  to  the  said  District  Conn, 
with  directions  to  diamias  tbe  petition  of  the 
-claimants. 


THE  UNITED  STATfes,  AppelIant^ 


JEANNETTE  CAROLINE  CASTANT,  Widow 
in  conmiunity  of  Jacob  Brandegee,  Deceased, 
and  natural  tutrix  of  her  minor  Children, 
viz.:  Odile  Madeline,  Camillua  John,  Ste- 
phaine,  Marie  Henrietta  Brandegee,  and  of 
Caroline  Clotilde  Brandegee,  wife  of  Henry 
Lloyd,  Lieneficiary  Heirs  and  legal  Represe 
tatives  of  said  Jacob  Brandegee.  Deceased. 
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THIS  was  a  land  case  arising  under  the  Acts 
of  1824   and   1844,  which  came  up  by  ap- 
peal   from    the   District   Court   of   tliu   United 
Wt.ites  (or  the  Eastern  District  of  Louiaiana. 
The  circumstances  of  the  case  are  stated  i 
the  opinion  of  the  court. 
It.    was  argued   b;   Mr.  CiiUen&ei  ^&.itoi 
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Mr.  Justice  Daniel  delivered   the  opinion  <rf 

the   court : 

The  claim  of  the  appellees  in  this  case  waa 
preferred  Id  virtue  of  tlie  provisions  of  ihe  Act 
of  Congress  of  May  Zflth,  1824,  entitled  "An 
Act  enabling  the  claimants  to  lands  within  the 
limits  of  the  State  of  Miaaouri,  and  the  Terri- 
tory of  Arkansas,  to  institute  proceedings  to 
try  the  validly  of  their  claims"  (vide  4  Stat, 
at  Large,  52)  ;  which  provisions  were  revived  fay 
an  Act  of  Congress  of  the  17th  of  June,  1844, 
and  extended  to  the  States  of  Louisiana  and 
Arkansas,  and  to  so  much  of  the  States  of  Mis- 
sissippi and  Alabama  as  ia  included  in  the  dis- 
trict of  country  south  of  the  31at  degree  of 
north  latitude,  and  tietween  the  Miasisaippi  and 
Perdido  rivers.    6  Stat,  at  Large,  676. 

The  original  petition,  presented  in  the  name 
of  Jacob  Brandegee,  seta  forth  that  in  pursu- 
ance of  an  order  of  Don  Manual  Gayoso  de 
Lemoa,  Governor- General  of  Louiaiana  and 
Weat  Florida,  Don  Carlos  Laveau  Trudeau,the 
Royal  Surveyor,  did,  on  the  15th  of  Novemt>er, 
1708,  deliver  to  Donna  Maria  Manetta.  Laveau 
Trudeau,  a  tract  of  land,  containing  five  hun- 
dred superficial  arpents,  situated  and  bounded 
as  in  the  petition  .described,  and  as  contained 
in  a  survey  ol  figurative  plan  accompanying 
the  petition,  and  as  said  to  have  been  set  forth 
in  a  survey  alleged  to  have  been  previously 
made  by  Pintado,  Deputy- Surveyor  of  Louisi- 
ana and  West  Florida.  That  afterwards,  on  or 
about  the  12th  day  of  November,  1798,  the 
Governor-General,  Gayoso  de  Lemos,  made  a 
regular  concession  or  grant  of  thia  land  to 
Donna  Maria  Manetta  Laveau  Trudeau :  tliat 
on  the  31st  of  August,  1821,  the  said  Donna 
Maria  conjointly  with  her  husband,  Josiah  £. 
Kerr,  sold  and  conveyed  the  land  granted  *i 
aforesaid  to  Brandegee,  and  the  deed  to  him  ii 
made  an  exhibit  in  this  case.  The  petition  fur- 
tber  states  ( referring  to  tbe  metes  and  boundi 
of  the  grant,  aa  described  in  the  survey  and 
evidences  of  title),  that  the  claim  had  been  prs- 
sented  to  the  Board  of  I^and  Commissioners, 
whose  decision  had  been  adverse  thereto;  that 
the  whole  of  said  tract  of  land,  or  the  greater 
part  'thereof,  had  either  been  sold  by  (*43> 
the  United  States,  or  confirmed  to  actual  set- 
tlers. The  petition  then  concludes  with  the 
prayer,  that  tbe  title  of  the  petitioner  may  be 
held  good,  and  that  he  may  be  entitled  to  enter 
an  equal  quantity  of  land  in  lieu  of  that  which 
had  been  sold  or  confirmed  to  others.  Tbe 
petitioner,  Jacob  Brandegee,  having  departed 
this  life  after  the  institution  of  these  proceed- 
ings, they  were  revived  in  the  name  of  his  wid- 
ow   in    community,   and   of    his    children    and 

There  is  not  exhibited  with  the  petition  or  In 
any  part  of  tbe  proceedings,  an  original  order 
from  De  Lemoa  to  Trudeau,  directing  tie  lat- 
ter to  deliver  to  Donna  Maria  Manetta  Tru- 
deau, the  land  mentioned,  but  there  is  a  certifi- 
cate signed  by  Carloa  Laveau  Trudeau,  aa  Roy- 
al Surveyor,  stating  that  he  had  delivered  pos- 
seasion  to  Donna  Maria  Manetta.  Trudeau,  of 
the  tract  of  land  of-  five  hundred  superficial  ar- 
Donta,  correspooding  witli  the  figorative  plan 
^  Howara  1>> 
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or  Burrej,  in  which  the  bonnduicfl  an  de-  10th  d^y  of  March,  1804.    This  requisite  of  n»- 

wribed  with  great  precision.  This  certificate  ia  idence  at  one  of  the  periods  prescribed,  can  fa 

followed   by  an   instrument  adopting  and  con-  nowise  be  received  as  a  matter  of  form.    It  Is 

firming  it,  signed  by  Gayoso  De  LenioB,  atyling  of  the  essence  of  the  right  to  invoke  the  aid  ol 

himself  Brigadier   of  the  Royal   Armies,   Gov-  the  Act  of  Congress,  which  was  designed  to  con- 

emor-General   and   Royal    Vice -Patron    of    the  fer  a  benefit  on  actual  occupants  or  settlers. 

Provinces  of  Louisiana  and  West  Florida;  and  Such  being  its  character,  it  should,  therefore, 

this  instrument,  after  reciting  the  boundaries  in  every  instance  in  which  that  Act  is  appealed 

as  contained  In  the  certificate,  concludes  in  the  to,  be  both  averred  and  proved.     In   the  case 

following  terms:    "And   recognizing  the  same;  before  us  the  petition  is  wholly  silent  as  to  this 

approving  them  as  we  do  hereby  approve  them,  qualificatioa,  and  no  proof  is  adduced  as  to  ita 

availing   ourselves   of   the    faculty   which    the  existence.     For   this   omission   alone,   then,   to 

King  has  given  wn.  we  grant  in  hia  royal  name,  aver  a  material,  nay,  the  most  material  ingrtt- 

to  the  ^foresaid  Donna  Maria  Manetta  Laveau  dient  in  the  right  to  invoke  the  aid  of  the  Art 

Frudeau,  the  aforesaid  five  hundred  superficial  of   1824,  the  petition   presented  ao  case   upoil 

icres  of  land ;  so  thnt  she  may  use  and  dispose  which   the  jurisdiction   of   the   District   Court 

of   them  as  her  own   property,  in   conformity  could  attach.    This  point  has  been  ruled  in  the 

with  the  aforesaid  Act^^."  cases  of  The  United  States  y.  Reynea,  in  Bth 

Upon   the  aforegoing  petition,  and  the  doc-  Howard,  127,  and  of  The  United  States  v.  D'Au- 

imenta  above  referred  to,  constituting  all  the  terive,  in  10th  Howard,  BOO,  and  in  other  cases 

evidence  in  this  cause,  the  District  Court,  on  deeided  during  the  present  term  of  this  court. 

the   8th    of   June,    1S49,   ordered   and   decreed  But  let  us  view  this  case  in  other  aspects  of  it, 

"that  the  grant  made  by  the  Spanish  govern-  as  cthibited  upon  the  face  of  the  petition  and 

ment  to  Donna  Maria  Manetta  Laveau   Tru-  documents  adduced  to  sustain  it;  and  as  it  is 

deau   was   a   perfect   one;    that   therefore   the  characterized    in    the    decree    of    the    District 

'plaintiffs  are  entitled  to  the  relief  granted  by  Court,  in  order  to  determine  whether  it  be  one 

the  Act  nf  Conarpss,  approved  on  the  17th  of  within  either  the  mischiefs  or  the  remedies  de- 

Jnne,  1844,  and  the  Act  of  1824,  to  wblcli  It  scribed  or  provided  by  the  Act  of  Congress  of 

refers;  and  that  it  ia  therefore  ordered  and  de-  May  26th,  1824.     By  recurrence  to  the  ccrtifi- 

creed,  that  the  grant  is  valid  against  the  United  cate   of   Trudeau,   and   to   the   flgurntive   plan 

States,  and  tlint  th<'  land  described  in  the  said  accompanying  it,  dated  November   IGth,   17B8, 

grant  and  survey  thereof,  aa  part  of  the  ex-  the  quantity   of  the   land  and   the  boundaries 

Dibits,  CL>;itaiiiing  live   hundred  superficial  ar-  thereof  will  he  seen  to  have  been  "fixed  [*441 

pents,  according  to  the  metes  and  bounds  as  and  described  with  the  utmost  precision,  so  as 

described  in  the  said  grant  and  survey,  belongs  to  leave  no  room   for  mistake  or  uncertainty. 

to  the   petitioners   holding  under  the  original  Turning   next  to  the   grant   or   concession   by 

grantee."    The  same  court  then  proceeds  to  de-  Gayoso,  on  the  12th  of  December,  1798,  it  will 

clare:     "that  whereas  it  is  ascertained  that  a  be  seen  that  the  certificates  of  survey  by  Tru- 

great  part  of  the  land  is  now  held  by  titles  em-  deau,  and  the  figurative  plan,  are  directly  re- 

Hnating  frn-n   thn  United  States,  it  is  further  ferred  to,  and  all  the  lines  and  boundaries,  the 

ordered,  adjudged  and   decreed,    that    for    all  quantity  of  land,  and,  indeed,  every  indicium 

44U*J    tliu   >uaii   witliin   the   limits   so   'held,  by   which  it  had   been  described,  are  adopted 

wliieh  has  been  sold  or  otherwise  disposed  of  by  the  grantor,  in  the  very  language  of  the  cer- 

by  the  United  States,  the  petitioners  shall  be,  titicate;  and  after  such  reference  and  adoption, 

and  they  are  hereby  authorized  to  enter  in  any  the   grant   concludes   in   the   following   terms: 

land  office  of  the  United  States  in  the  State  of  "Approving   them    as    we    do    hereby    approve 

l^uisiana,  a  like  quantity  of  public  land  else-  them,  availing  ourselves  of  the  faculty  which 

where,  in  conformity  with  the  provision  of  the  the  King  has  given  us,  we  grant  in  his  royal 

11th  section  of  the  Act  of  Congress,  approved  name,  to  the  aforesaid  Donna  Maria  Manetta 

on  the  26th  of  May,  1824."  Laveau   Trudeau,   the   aforesaid    five   hundred 

This  deci'ion  of  the  district  judge  is  palpa-  superficial  acres  of  land,  that  she  may  use  and 

bij    Inconaistent  with   the   repeated   adjudica-  dispose  of  them  as  her  own  property,  in  con- 

of  this  court,  upon  the  language  and  oh-  formity  with  the  aforesaid  Ac^."    The  effect  of 


jeets  of  the  Act  of  Congress  of  1824,  and  of  the  these  proceedings  on  the  part  of  the  Spanish 
Keviving  Act  of  1844;  and  is  indeed  contradic*  Governor  was  to  vest  in  the  grantee  a  perfect 
toiy  and  inconsistent  with  itself,  in  the  differ-    legal  estate  In  the  subject  granted,  the  titulo 


ent  grounds  it  assumes  for  its  support.    Before  informa.   The  District  Court,  upon  the  strength 

proceeding  to  ■  more  particular  examination  of  of   theae   proceedings,   declares    wliat   was   un- 

the   decision   of   the   District   Court,   it   seems  questionably  true,  vit.:  that  the  title  veated  in 

proper  to  advert  to  the  true  position  of  the  pe-  the  grantee  by  the  Spanish  authorities  was  a 

titioner,  or  rather  of  the  grantee,  from  whom  perfect  one;   but  the  court  goes  on   to  diduce 

his  title  is  deduced,  as  described  in  the  petition,  '«•">  this  truth  a  consequence  which  it  did  not 

and  to  inquire  whether  that  position,  as  there  ™™*;  '"''  "*'lt*'  ",  ^"V'i'^  excluded    viz.t 

described,  apart  from  the  quesUon  of  the  com-  '^^   'therefore  the   plaint.fi^   are   entitled   to 

,.                    .__ii_           I  jv. t    u.  the  relief  granted  bv  the  Act  of  ConBress.  en- 

,letene«.  or   .ncompletenese   of  the   grajt    be  ^,               fegitimate    deductJoa   from 

ope  on  which  the  jurTad.otion  of  the   D-stnet  ^^^   ^'^^^^   ^^^^^   sacertained   and  admitted  by 

Court  could  attach.     Thus  it  must  be  remem-  ^j,^  ^^^^^^  ^^^j^  ^^^^  ^^^^  ^^  ^^^^^  ^^         ^^ 

bered  that  in  the  enumeration  in  the  Act  of  therefore  the  District  Court  could  have  no  ju- 

1824,  of  the  qualifications  requisite  for  claim-  Hadiction  of  the  plaintiffs'  petition,  and  that 

ing  the  benefit  of  that  Act,  is  the  resfdence  of  the  same  be  accordingly   dismissed.     It  is  in 

the  grantee  within  the  Province  of  Louisiana,  this  respect  that  the  inconsistency  of  the  de- 

at  the  date  of  the  grant,  or  on  or  before  the  cren  of  the  District  Court,  with  the  facts  oa 

4S  Ii.  ed.  07                                                         2D&7 
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wfaUb  it  professes  to  be  founded,  and  witb  the 
AeU  of  1SZ4  and  1844,  and  with  itself,  ia  made 
manifest.  It  Grat  asserts  the  eompletenesa  of 
the  title  of  the  petitioDer,  and  then  declares  It 
to  be  dependent  on  aids  provided  by  statut«; 
provided  for  the  purpose  of  perfecting  titles 
avowedly  incomplete),  which  must  continue  for- 
ever incomplete,  except  for  the  means  so  pro- 
vided for  perfecting  them.  That  interpreta- 
tion of  the  Acts  ot  Congress  of  1824  and  1844, 
which  declares  them  to  be  inapplicable  to  per- 
fect legal  titles,  can  no  longer  be  questioned. 

It  has  been  expressly  ruled  in  the  cases  al- 
ready cited  of  The  United  States  v.  Reynes,  in 
tth  Howard,  127,  and  in  The  United  States  t. 
lyAuteriTe,  in  lOth  Howard,  609 ;  and  upon  the 
same  interpretation  of  the  statutes  above  men- 
tioned, have  numerous  eaces  been  decided  dur- 
ing the  present  term.  Th«  decree  of  tbe  Dis- 
trict Court  in  this  ease  Is  marked  by  other 
peculiarities  which  must  deprive  it  of  any 
validity  wbatsoever.  The  decree  Sret  decidL-s 
that  the  title  of  Donna  Maria  to  the  land  in 
44a*}<juestton  ts  'good  and  complete  as  against 
the  United  States,  and  that,  therefore,  the  liind 
belongs  to  tue  petitioners,  as  aeducing  title  from 
her.  The  decree  then  proceeds  to  declare  and 
order,  "that  whereas  it  is  ascertained  that  a 
great  part  of  the  said  land  is  now  lield  by  titles 
emanating  from  the  United  States,  it  is  further 
ordered,  adjudged  and  decreed,  that  for  all  the 
land  within  the  limit*  so  held,  which  has  been 
sold  or  otherwise  disposed  of  by  the  United 
States,  the  petitioners  shall  be,  and  they  are 
herebv  authorized,  to  enter  in  any  land  ofGce  of 
the  United  States  in  the  State  of  Louisiana,  • 
like  quantity  of  public  land  elsewhere,  in  con- 
formity with  the  provisions  of  the  eleventh  sec- 
tion of  the  Art  ol  Congress  approved  on  the 
26th  of  May,  1824.'* 

Now,  it  is  to  be  observed  in  the  first  place, 
that  there  is,  in  this  case,  on  the  part  of  the 
United  States,  a  general  denial  of  every  fact 
contained  in  the  petition;  nothing  is  admitted 
directly  or  oy  implication.  In  the  next  plnce, 
there  is  not  in  this  record  to  be  found  even  an 
attempt  to  show  a  grant  or  confirmation  of  any 
portion  of  this  land  by  the  United  States  to  any 
person  whomsoever;  nor  the  poi^session  of  it, 
nor  of  any  portion  of  it,  b,v  any  person  at  any 
time;  not  even  by  the  petitioners  or  those  from 
whom  their  title  is  deduced.  Indeed,  none  but 
the  government  of  the  United  States  is  made  a 
party  defendant  in  this  case.  Upon  what  proof, 
or  on  what  surmise  even,  the  District  Court 
•wuld  conclude,  that  the  lands  had  been  grant- 
ed or  confirmed  by  the  United  States,  this 
court  cannot  conjecture.  Even  if  the  opinion 
of  the  court  could  import  intrinsically  any  proof 
upon  this  point,  the  inquiries  would  remain,  ns 
to  what  portion  of  the  lands  had  been  granted; 
by  whom,  and  to  whom.  Without  informa' 
tion  upon  these  hi-ads,  it  serm^t  ilillicult  to 
imagine,  if  the  fnct  ot  grants  having  been  made 
were  to  be  conceded,  what  should  be  the  ex- 
tent of  the  equivalent  to  be  substituted  lor 
them.  The  mere  assertion  of  the  one  or  tlio 
other  can  invest  no  risbt,  and  impose  no  duly. 
It  is  too  vague  :'.nd  indefinite  to  be  comprehend- 
ed, miicli  less  to  be  enforced  with  due  regard  to 
the  rights  of  the  partiea  to  tbe  caMse, 


assigned,  tlw  opinion  of  this  court,  that  the  de- 
cree of  the  District  Court  be  reversed,  ftud  tki 
petition  ifi»mi»mj, 

Order, 

This  cauM  came  on  to  m  heard  on  tbe  traii- 
Bcript  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad 
judged  and  decreed  by  this  court,  that  the  it- 
cree  ot  the  said  District  Court  in  this 
"cause  be,  and  the  same  is  hereby  re-  ['441 
versed  and  annulled;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  saiil 
District  Court,  witb  directions  to  dismiss  tk 
petition  ol  the  claimanta. 


THE  PROPELLER  GENESEE  CHIEF,  ler 
Tacltle,  Apparel,  and  Furniture.  William  L 
Pierce,  Master;  Alexander  Kelsey,  Williin 
H.  Cheney,  William  liuiiti-r,  Lansing  tt 
Swan,  George  R.  Clark,  and  iillisha  B. 
Strong,  Appellants, 


Admiralty  and  maritime  jurisdiction  of  U.  S.— 
Collision  between  steamer  and  sailing  tn- 
sel — Proper  'lookout." 


navigable  watcrB  connecting  the._    _.,    

scope  ol  admiralty  and  marlllDie  JiiriRdii'IioD.  " 
linon-n  and  underalood  In  the  United  States,  Rbti 
tbe    Canstllutlon    was    adonted. 

The  admiralty  and  marfllme  Jurisdiction  grniilo^ 
0  the  Federal  Oovermnent  by  the  Cooalltutloo  0' 
he  United  States  ia  not  limited  to  tide  waters,  but 
■xtends  to  ail  public  DBvlpabie  lakes  and  rlrcn. 
vhere  commerce  Is  carried  ou  between  dllTerUil 
tatea.  or  with  a  toreign  nation. 

lavlgated  by  a 


!  vessel,  tbe  trl- 

pecsoii    etnplo.ved    as    a    lookout:    and  it 

itatloned  In  a  proper  place,  or  ml 

jtj,  It  must  ba  rcnril 

that  Che  collision  wu 


h«  fault  of  the  steamboat. 


Tict  of  New  York. 

It  was  a  libel  tiled  by  Fltzhugh,  Littlejolin, 
md  Peck. 

The  libelants  filed  their  libel  In  the  Diatrid 
rourt  for  the  Nortlirrn  District  of  Neiv  iork. 


NOTB.— Colil"loi 
PBsels  with  refer, 
nd  meeting.  Si-I 
i.  «S ;  2-.  f..  ed. 
1   L.  (fl.  V.  S.  H 

Measure  of  dnr 
k  V,  e4.  «,  S.  4,- 


Rlsht 


ot  stenm  anH  i 
tncb  other  and  In  p 
auiira.  S3T.  14  1..  < 
IS ;  35  L.  cd.  U.  S. 
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I,  therefore,  for  the  acveial  Tea-BOTis^^Qt^ 
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Thb  Pbofelleb  Gknesbe  Chut  it  al.  t.  Fitzhuoh  n  ai. 


against  the  propeller  Genesee  Chief,  Mid  Pierce, 
Bs  master,  in  which  thej  allege  that  they  were 
the  owners  of  the  schooner  Cuba,  a  vessel  of 
fifty  tons  burden  and  upwards,  enrolled  And 
licensed  for  the  coasting  trade,  and  employed 
in  the  business  of  commerce  and  navigation  be- 
tween porta  and  places  in  difTprent  states  and 
territories  upon  the  lakes,  and  navigable  wa- 
ters connecting  said  lakes.  That  said  schooner, 
at  the  time  of  the  loss  and  collision,  therein- 
after mentioned,  was  laden  with  five  thousand 
nine  hundred  and  fifty-five  bushels  of  wheat; 
and  on  Lake  Ontario,  about  forty  miies  below 
Niagara,  bound  from  Sandusky,  in  the  State 
of  Ohio,  to  Oswego,  in  the  SUte  of  New  York. 
That  the  propellor  Genesee  Chief,  of  which  the 
appellant,  Fierce,  was  master,  and  being  a  ves- 
sel of  fifty  tons  burden  and  upwards,  duly  en- 
444*]  rolled  and  'licensed  as  aforesaid,  and 
then  actually  engaged  in  commerce  and  navi- 
gation as  aforesaid,  while  at  the  place  afore- 
said, on  the  Oth  day  of  May,  1847,  by  the  care- 
lessness and  negligence  of  tlie  master  and  crew, 
ran  foul  of  and  sunk  the  said  schooner,  with 


payment  of  the  damage. 

The  claimants  oi  ^eiander  Kelsey  and 
era,  and  the  master,  put  in  their  joint  and 
several  answer  to  the  libel,  admitting  the  eol- 
liiion  and  the  toss  of  the  Ciibii,  but  dcnyin;! 
that  the  collision  happened  from  any  want  ol 
care,  negligence,  or  mismanagemtnt  of  the 
master  or  crew  of  the  propeller,  and  alleging 
that  the  collision  occurred  in  consequence  of 
and  was  occasioned  by  the  earelessneis,  igno- 
rance, mismanagement  and  want  of  skill  of  the 
master  and  crew  of  the  Cuba.  The  abswer 
also  contains  the  following  objection  to  the  ju- 
risdiction of  this  court:  "And  these  respond- 
ents aver  that  the  respondents  Alexander  Kei- 
sey,  William  H.  Cheney,  Lansing  B.  Swan, 
George  E.  Clarke,  Elisha  B.  Strong,  and  Wil- 
liam L.  Pierce,  are  all  citizens  of  Uie  State  of 
New  York,  and  that  the  said  Henry  Fitzhugh 
and  Dewitt  C,  Littlejobn  are  also  citizens  of 
the  State  of  New  York;  and  they  also  aver 
that  the  collision  set  forth  in  tlic  aui.l  libel  oc- 
curred within  the  territorial  boundaries  of  the 
said  State,  and  not  on  the  high  seas,  nor  in  any 
arm  of  the  sea,  river,  creek,  stream,  or  other 
body  of  water  where  the  tide  ebbs  and  floivs, 
and  therefore  they  say  that  this  court  has  no 
jurisdiction  over  the  matters  set  forth  in  tlie 
said  libel,  and  they  pray  that  the  same  effect 
may  be  given  to  their  defense  in  this  respect 
as  if  the  same  were  made  by  special  plea  or 

The  cause  was  tried  before  His  Honor  the 
District  Judge,  in  April,  1»4S,  and  a  decree 
passed  in  favor  of  the  libelants.  The  respond- 
ents appealed  to  the  Circuit  Court,  and  the 
cause  was  tried  in  that  court  in  June,  184G. 
The  decree  of  the  District  Court  was  affirmed. 

The  master  of  the  propeller.  Pierce,  was  al- 
lowed to  file  a  separate  answer  in  the  Circuit 
Court,  and  he  was  sworn  as  a  witness  for  the 
claimants. 

From  this  decree  the  owners  of  the  propeller 
appealed  to  this  court. 

It  was  argued  by  Mr.  Hathews  for  the  ap- 
pellants, and  by  Messrs.  Giant  and  Sewaid  for 
the  appellees. 
ISL.  ed. 


The  points  made  by  the  appellees  (the  libel- 
ants) will  first  be  stated  as  tbev  were  made  in 
the  Circuit  Court  and  repeated  here.  The  nat- 
ural order  appears  to  be  that  the  libelants 
should  prove  their  ease. 

•Mr.  Grant,  lor  the  libelant*,  con-  [*445 
tended  that  the  following  facts  were  proved  by 
the  evidence,  and  made  these  points: 

1st  Point.  The  propeller  was  bound  up  the 
lake  with  a  light  load,  going  eight  miles  an 
hour,  while  the  Cuba  was  bound  down  the 
lake,  beavily  loaded,  with  a  light  breeze,  mak- 
ing only  two  miles  an  hour.  The  courses  of 
the  two  vessels  were  about  one  hundred  tod* 
apart,  and  they  would  have  passed  each  other 
at  that  distance,  had  not  the  propeller  swung 
off  from  her  course. 

2d.  The  Cuba  was  dose  hauled  on  the  wind, 
and  having  laid  her  course,  was  justiSed  in 
keeping  it. 

1.  A  vessel  having  the  wind  free  must  give 
way  to  one  dose  hauled,  or  be  responsible  for 
the  consequences,  2  Dobson,  38,  37;  2  Chitty*B 
Gen.  Prac.  614;  Story  on  Bailm.  811;  Am.  Law 
Journal,  Vol.  IV.  No.  i;  Lyle  v.  The  Conn- 
toga;  Id.  Feb.  1^49,  354. 

2.  A  steam  vessel  is  regarded  as  always  hav- 
ing the  wind  fair.  2  Hagg.  Ad.  Rep.  173;  3 
Id.  414;  2  Wend.  4GZ;  2  Chitty's  Gen.  Prac. 
614,  615;  Story  on  Bailm.  611;  Conk.  Ad. 
Prac.  306,  SOS;  Abbott  on  Ship,  part  3,  pp. 
300,  308,  311;  10  Howard,  668-587. 

3.  The  proceedings  on  the  part  of  her  mas- 
ter were  strictly  regular;  he  performed  his  duty 
In  every  respect.  Story  on  Bailm.  611;  The 
Thomas,  G  Rob.  No.  346;  E  Rob.  316. 

4.  The  Cuba  had  a  good  light,  which  was 
hung  in  a  conspicuous  place,  and  was  seen  1^ 
the  propeller  four  or  five  miles  off. 

6.  No  response  was  given  to  the  Cuba's  hail, 
and  the  propeller  continuing  on  her  swinging 
course  to  bear  down  directly  upon  the  Cuba, 
the  captain  was  justiSed  in  his  order  to  put  the 
helm  down;  especially  as  the  danner  had  then 
become  so  imminent  that  the  putting  the  helm 
up  or  down  could  not  have  avoided  Um  colli- 
sion or  chan^d  its  result. 

6.  Pierce  is  not  a  competent  witness  for  the 
appellants.  1  Browne's  Civ.  Co.  Law,  600,  SOI ; 
1  Story,  98;  Ware'a  Rep.  367;  Wood's  Inst. 
31S,  318;  2  Page's  Ch.  Rep.  G4;  I  Sumn.  343, 
344,  401,  432;  Z  Gall.  48,  50;  How.  Rep.  63, 
57)  2  Hagg.  Ad.  Rep.  149,  161;  1  Pet.  Ad.  139, 
141,  211. 

1st.  The  appellants  have  been  guilty  of.  de- 
lay. They  might  have  got  this  testimony  in 
the  court  below.  Conk.  Ad.  Prac.  7S6;  1  Sua. 
331. 

2d.  The  moving  papers  are  defective  in  not 
sbowing  how  the  testimony  of  Captain  Pierce 
-  pertinent.     1  Sum.  344,  346. 

7.  The  collision  was  occasioned  by  the  care- 
lessness, negligence,  and  mismanagement  of 
those  having  charge  of  the  propeller,  and  the 
appellants  are  responsible  [or  all  the  couw- 
quences. 

•Ist.  The  propeller  swung  from  her  ["448 
urse,  as  if  to  pass  the  Cuba  on  her  larboard 

side,   and,   while   thae   swinging  out,  she   ran 

down  and  sunk  the  latter,  with  her  engine  in 

full  operation. 
2d.  There  was  no  officer  of  the  wateh  on 

doty. 


,.Gootj^lc 


446 


SUFBBUB  COUST  OF  THE  UNTTDI   STATIS. 


1851 


Sd.  There  was  do  lookout. 

4th.  The  wheelaman  is  not  *  lookout.  10 
How.  558,  587. 

5th.  White,  the  wheelsman,  was  asleep;  if 
not,  be  WAS  incapacitated  hj  liquor  or  imper- 

6th.  Boskkirk  waa  not  competent  u  a  look- 
out, even  if  be  bad  b«en  ou  duty. 

7th.  There  waa  no  responee  from  the  propel- 
ler to  the  hail  of  the  Cuba.  Abbott  on  Ship. 
234;  Story  on  Bail.  6,  611 ;  3  Kent,  230;  6  Id. 


Ad.  305-311. 

8th.  The  engine  was  Dot  stopped.  It  wm  a 
clear  starlight  night. 

g.  The  propeller  must  account  for  her  situa- 
tion, and  show  satiafnctorily  that  there  was  no 
.  mismanagement,  or  mistake,  or  blame,  that  can 
be  reasonably  imputed  to  her.  The  Perth,  3 
Hagg.  Ad.  R.  414,  417. 

9.  Her   excuses   are   unsatisfactory   and   un- 

Ist.  That  the  Cuba  had  the  wind  fair;  that 
she  changed  ber  course  aDd  crossed  the  pro- 
peller's bows. 

2d.  That  the  Cuba  had  no  light,  and  If  she 
had,  the  night  waa  >o  thick,  smoky,  and  foggy,' 
it  could  not  have  been  seeo  by  the  propeller. 

10.  The  case,  as  claimed  by  the  appcllanti, 
is  not  possible;  while  the  one  proven  by  the 
libelants  could  have  occurred. 

Under  the  former,  the  vessels  could  not  be 
brought  together  by  their  courses  and  speed,  as 
is  demonstrated  by  the  diagrams. 

11.  The  Act  of  Congress  of  1845,  exteniling 
the  jurisdiction  of  the  District  Court  to  tlie 
cases  therein   mentioned,   is   conatitutinnal.     6 


12.  The  libelants  are  entitled  to  recover  the 
amount  of  damages  allowed  them  in  the  decree 
below,  together  with  the  intErcst  thereon,  -with 
costs,  in  the  District  Court,  in  the  Circuit 
Court,  and  in  the  Supreme  Court,  and  damages 
and  reasonable  counsel  fee.  Kule  17,  20,'' 
Mr.  Mathews  made  the  following  points: 
1st.  The  District  Court  bad  not  jurisdiction 
of  the  caae,  and  the  libel  should  have  been  dis- 
missed for  that  cause.  The  following  three 
reusons  are  given  for  this; 

1.  It  is  not  a  case  of  admiralty  and  maritime 
441*]  jurisdiction,  'under  the  Constitution  ol 
the  United  States,  which  is  limited  to  cases  oc- 
curring upon  waters  within  the  ebb  and  flow  of 
tiie  tide.  The  Jefferson,  10  WliCiit.  428;  Tlie 
Steamboat  Orleans  v.  Ph<ebus,  II  Pet.  175; 
The  L'liLtpd  States  v.  Combs,  12  Pel.  73;  War- 
ing et  al.  V.  Clarke,  5  How.  441 ;  New  Jersey  S. 
S.  Co.  V.  Merchants'  Bank,  6  Id.  344 ;  Tliomas 
V.  Lane,  2  Sumu.  1,  0. 

2.  It  is  not  a  caae  arising  under  the  Consti- 
tution, or  any   law  of  Congress.     1  Pet.  612, 

545;  10  liow,  nn. 

3.  The  .Act  of  Congress  of  the  2Bth  February, 
1845,  is  not  authorised,  by  the  Constitution  of 
the  United   States,  and  is  in  conflict  with  it. 


The  Conslitution  declares  ttiat  the  judicial 
power  ot  tlie  federal  courts  alinll  extend  to  all 
cases  arisiiiK  under  tlie   Constitution  and   the 

laws  of  the  United  States,  &nd  to  all  cases  ot 

1000 


admiralty  and  maritime  jnrlsdiction,  and  to 
other  caaes  particularly  enumerated,  but  whi^ 
it  is  unnecessary  to  specify  here. 

It  is  supposed  that  the  jurisdiction  of  tha 
federal  courts  is  limited  to  tbe  cases  and  sub- 
jects particularly  enumerated  in  the  Constitu- 
tion, and  that  it  cannot  be  extended  beyond 
these.  Such  has  been  the  uniform  construction 
of  that  instrument. 

In  tbe  case  of  Marbury  v.  Madison,  1  Cranch, 
137,  it  was  held  that  the  Supreme  Court  had 
not  jurisdiction  to  issue  writs  of  mandamus, 
and  that  the  13th  section  of  the  Judiciary  Act 
of  1700,  conferring  auch  jurisdiction,  was  not 
authorized  by  the  Constitution,  and  was  void. 

Id  Hodgson  v.  Bowerbank,  fl  Cranch,  303, 
Jurisdiction  was  claimed,  on  the  ground  that 
an  alien  was  a  party  under  the  lltb  section  of 
the  Judiciary  Act  of  1789.  "Maraball,  Ch.  J.: 
Turn  to  the  article  of  tbe  Constitution  of  the 
United  States,  for  the  statute  cannot  extend  the 
jurisdiction  beyond  the  limits  of  tbe  Constitu- 
tion." The  same  point  was  ruled  in  the  ease 
of  Mossman  v.  Higginson,  4  Dall.  12. 

In  the  83d  number  of  the  Federalist,  Hr. 
Hamilton  uses  the  following  language:  *^ 
like  manner,  the  authority  of  the  federal  judi- 
catures ia  declared  by  the  Constitntioo  to  com- 
prehend certain  cases  particularly  apecified. 
The  expression  of  those  cases  marks  the  preeisf 
limits  beyond  which  the  federal  eourta  eanaot 
extend  their  jurisdiction  ;  because  the  objects  oi 
their  cognizance  being  enumerated,  tha  spedfl- 
cation  would  be  nugatory,  if  it  did  not  extend 
all  ideas  of  mor«  extensire  authority.*  Aad, 
again,  in  No.  82,  he  says:  "I  shall  lay  it  down 
as  a  rule,  that  the  State  courts  wiU  retain  the 
jurisdiction  they  now  have,  unlesa  it  appears 
to  be  taken  away  in  one  of  the  enumerated 
modes."  And  see,  also,  opinion  ot  Cb.  J.  Mar 
shall  ia  Marbury  t.  Madison,  1  Cranch,  173- 
174. 

*The  doctrine  which  I  deduce  from  [*44) 
these  authorities  is  this:  the  Constitution  dr 
Clares  that  the  judicial  power  shall  extend  to 
certain  caaes,  which  are  particularly  expressed, 
and  limit  its  exercise  to  those  cases. 

If  this  proposition  is  sounu,  then  the  Act  of 
the  26th  February  is  not  authorized  by,  and  is 
in  conBict  with,  the  Constitution  ;  but  the  Act 
extends  the  jurisdiction  to  cases  which  thk 
court  has  already  held  are  not  among  the  caM* 
particularly  specified  in  the  Constitution. 

It  may,  however,  be  said  that,  under  Uk 
power  given  to  Congress  to  regulate  commens 
among  the  several  States,  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carry- 


ing  1 


this 


ithorized  to  make  the  law  in  question.  It 
may  be  observed,  in  the  first  pUce,  that  the  Act 
does  not  purport  to  be  a  regulation  of  com 
merce.  The  title  ot  the  Act  showa  that  it* 
object  is  simply  to  extend  the  jurisdiction  ol 
the  District  Courts  to  cases  which  were  not  br 
fore  within  the  cugni:!ance  of  thuae  courts. 
Altliough  the  title  of  an  Act  cannot  be  regard- 
ed aa  any  part  of  the  Act  itself,  it  ia  suiuetimr* 
resorted  to,  to  ascertain  tbe  object  and  pur 
pose  of  its  enactment-  See  Dwarris  on  Stst. 
utes,  063- 

But  1  have  already  shown  that  the  Constita- 

tion  contains  a   prohibition  against   extcndisf 

the  judicial  power  beyond  the  caaea   ipeeiM 
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in  the  Constitution.  The  Conatitution  must 
b«  BO  construed  th^t  ftll  its  parts  will  harmo- 
nize. The  power  to  regulate  commerce,  and  to 
make  all  laws  necessary  and  proper  for  that 
purpose,  must  be  so  executed  aa  not  to  con- 
flict with  the  prohibition  against  extending  the 
judicial  power  beyond  the  prescribed  limits. 

It  will  not  be  pretended  that  Congress  faai 
the  power  to  make  any  ex  post  facto  law,  or  to 
lay  any  tax  or  duty  on  articles  exported  from 
any  state,  in  execution  of  the  power  to  reg- 
ulate commerce.  The  prohibition  in  these 
cases  is  expressed;  but  a  prohibition  which  Is 
necessarily  implied,  is  Just  aa  binding  upon 
Congress  as  if  it  were  expressed.  The  Consti- 
tution has  made  ample  provision  for  bringing 
within  the  cognizance  of  the  federal  courts  all 
cases  which  may  arise  under  any  proper  regu- 
tatioQ  of  conunerce  among  the  states,  which 
may  be  prescribed  by  Congresa  in  the  general 
provision,  that  the  judicial  power  shall  extend 
to  all  cases  arising  under  any  law  of  the  United 

If  thia  law  can  be  sustained,  it  is  not  per- 
ceived why  Congress  may  not  extend  the  juris- 
diction of  the  federal  courts  to  every  case  of  i 
contract  or  tort,  growing  out  of  the  extensive 
trade  and  commerce,  now  carried  on,  by  land 
and  water,  among  the  States  of  the  Union;  and 
thus  draw  within  the  cognizance  of  these  courts 
one  half  of  the  litigation  of  the  country.  See 
opinion  of  Mr.  J.  Neleon,  t!  How.  302. 
4  49*]  *2d.  The  libelants  are  not  entitled  to 
recover  in  thia  case  upon  the  merits,  witliout 
showing  negligence  on  the  part  of  the  Chief, 
accompanied  with  freedom  from  blame  on  the 
part  of  the  Cuba.  Abbott  on  Shipping,  23S, 
Perkins'  Ed.  312.  The  burden  of  proving  negli- 
gence is  on  the  libelants.     2  Hagg.  145. 

3d.  The  Chief  was  without  fault.  No  blame 
or  negligence  can  be  imputed  to  her. 

1.  She  was  well  and  suSiciently  manned. 

2.  She  was  well  lighted,  and  lighta  were  in 
proper  places. 

3.  She  had  a  competent  and  proper  lookout. 
The  captain,  the  man  at  the  wheel,  and  one  on 
the  deck  were  sufficient.  10  How.  fiSB.  If  the 
captain  and  the  man  at  the  wheel  alone  were 
on  deck,  it  was  a  competent  lookout,  according 
to  the  testimony  of  all  the  nautical  men  in  this 

4.  But  if  the  lookout  was  insufficient,  unless 
the  loss  can  be  imputed  to  that  cause,  the  libel- 
ants cannot  recover.     6  Law  Rep.  111. 

0.  If  the  Cuba  had  no  light  in  her  rigging, 
it  was  not  the  fault  of  the  Chief  that  she  was 
not  seen  in  time  to  avoid  the  collision.  In  the 
absence  of  such  light  she  could  not  have  been 
seen  from  the  Chief.  The  smoke  or  haze  on 
the  water,  and  the  position  of  the  Cuba  be- 
tween the  Chief  and  the  land  prevented  it, 

4th.  The  pretense  that  the  Chief  suddenly 
chaiigGil  litr  course  just  beiore  the  collision, 
and  swung  around  to  the  north,  is  without  any 
foundation. 

1.  The  weight  of  evidence  is  dearly  against 
it. 

8.  It  is  improbable.  When  the  testimony  is 
conflicting,  the  court  will  be  guided  by  the 
probabilities  of  the  case.  The  Mary  Stuart,  2 
W.  Rob.  244. 

5th.  The  course  of  the  Chief  In  going  to 
the  leeward  was  proper.  It  was  according  to  ' 
ja  Ii,  ed. 


318. 

eth.  The  Cuba  was  in  fault,  and  ber  fault 
was  the  cause  of  the  collision. 

1.  Sbe  was  in  fault  in  bearing  away  after 
Bbe  saw  the  Chiefs  light.  The  Cuba  should 
have  kept  her  couise,  on  the  lihelanu'  own 
showing.  It  she  was  close  hauled  she  should 
have  kept  her  course.  The  Celt,  3  ilagg.  321, 
and  see  fol.  074  and  I3I2  of  the  case.  If  she 
had  the  wind  three  points  free,  tnen  sbe  should 
have  passed  to  the  right,  even  if  she  had  to 
change  her  course  for  that  purpose.  1  Law 
Rep.  313,  318;  and  see  testimony  of  Capt 
Eggleston,  fol.  1012. 

2.  The  master  of  the  Cuba  says  be  saw  the 
Chief  coming  directly  towards  him.  Me  ought 
to  have  known  that  it  was  not  'by  de-  [*4&0 
sign,  and  he  should  have  changed  bis  course 
and  hung  out  more  ligiits. 

3.  But  the  proof  clearly  shows  that  the 
Cuba  was  to  the  windward  of  the  Chief  and 
that  she  went  to  the  leeward,  crossing  the  bows 
of  the  Chief. 

4.  The  Cuba  had  no  light  in  her  rigging. 
The  weight  of  evidence  is  against  the  lihelanta 
on  this   point. 

7th.  The  declarations  and  admissiona  of  the 
master  are  evidence  against  the  libelants,  and 
are  to  be  treated  as  the  declarations  and  ad- 
missions of  the  libelants  themselves,  especially 
as  the  libelants  have  failed  to  produce  the  pro- 
test. The  ManchesUr,  1  W.  Rob.  Hi;  Abbott 
on  Shipping,  38U,  Perkins  Sd,  of  184G,  406- 
460;  The  Emma,  2  W.  Bob.  315. 

Stb.  The  testimony  of  the  principal  wit- 
nesaes  on  the  part  of  the  libelants  is  so  fsf 
discredited  that  no  decree  ought  to  be  predi- 
cated upon  IL 

1.  The  master  is  discredited  by  his  own  dec- 
larations, and  this  impeachment  extends  to  tlie 


2.  As  to  the  light,  the  master 
by  Rickerby  and  by  the  men  oi 

3.  As  to  the  force  of  the  wind, 
which  the  Cuba  sailed  between  0 
the  time  of  the  collision,  show  a 
that  the  statement  of  ber  master 
cannot  be  true. 

As  to  the  course  of  the  wind; 
and  Sharp  are  contradicted  by  t 
the  Chief,  and  by  Spence,  Taylor, 
and  Morgan. 

0th.  If  the  Cuba  was  in  fault  in  e 
particulars  before  enumerated,  tt 
cannot  recover.  This  seems  to  t 
settled  law  in  cases  of  collision. 
Payne,  19  Wend-  399;  Barnes 
Wend.  18S;  Spencer  v.  Utica  & 
'    Barbour,    337, 


)  contradicted 
the  Chief. 
the  distance 
o'clock  and 
most  clearly 
and   Sliarp 


The  master 
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This  is  a  case  of  collision  on  Lake  Ontario. 
The  libelants  were  the  owners  of  the  schooner 
Cuba,  and  the  respondenta  and  present  appel- 
lants the  master  and  ovrners  of  the  propdler 
Genesee  Chief.  The  libelants  state  that  on  the 
eth  of  May,  1B47,  as  the  Cuba  was  on  ber  voy- 
age from  Sandusky,  in  the  State  of  Ohio,  to 
Oswego,  in  the  State  of  New  York,  tiie  Gen- 
eaee  Chief,  which  was  proceeding  on  a  voyage 
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up  the  lake,  ran  foul  of  her  and  damaged  her 

so  serioualy  that  she  shortly  afterwards  sunk, 
with  her  cargo  on  board;  and  they  also  allej^ 
that  the  collUion  was  occ«eioned  by  the  care- 
lesaneaa  and  miamanagement  of  the  ofhcera 
and  crew  of  the  propeller,  without  any  fault 
of  the  cfficera  or  crew  of  the  Cuba.  The  re- 
451*]  spondents  deny  that  it  was  'occasioned 
by  the  fault  of  the  steamboat,  and  unput«  it  to 
the  carelessness  with  which  the  Khoooer  waa 

The  proceeding  la  in  rem,  and  In  ■abatanoe 

a*  well  as  in  form,  a  proceeding  in  admiralty. 
It  was  instituted  under  the  Act  of  February, 
26,  184fi  (S  SUt  at  Large,  726),  extending  the 
jurisdiction  of  the  District  Courts  to  certain 
cMea  upon  the  lakes  and  navigable  waters  con-. 
nectin^  the  same.  The  District  Court  decreed 
in  favor  of  the  libelants,  and  the  decision  woa 
affirmed  in  the  Circuit  Court,  from  which  laat- 
mentioned  decree  this  appeal  has  been  taken. 

Before,  however,  we  can  look  into  the  merits 
of  the  dispute  thiire  is  a  question  of  jurisdiction 
which  meets  us  at  the  threshold.  When  the 
Act  of  Congress  was  passed,  under  which  these 
proceedings  were  had,  serious  doubts  were  en- 
tertained of  its  constitutionality.  The  lan- 
guage and  decision  of  this  court,  whenever  a 
queition  of  admiralty  jurisdiction  had  come 
before  it,  seemed  to  imply  that  under  the  Con- 
stitution of  the  United  States,  the  juriEiiiction 
was  conHned  to  tide  waters.  Yet  the  convic- 
tion that  this  definition  of  adiniraJty  powers 
wtM  narrower  than  the  Constitution  contem- 
plated, has  been  growing  stronger  every  day 
with  the  growing  commerce  on  the  lakes  and 
navigable  rivers  of  the  western  States.  And 
the  difEcultiea  which  the  language  and  de- 
cisions of  this  court  had  thrown  in  the  way,  of 
extending  it  to  these  waters,  have  perhaps  led 
to  the  inquiry  whether  the  law  m  question 
could  not  be  supported  under  the  power  grant- 
ed to  Congress  to  regulate  comniBrce.  Thia 
proposition  has  been  maintained  in  a  recent 
work  upon  the  jurisdiction,  law,  and  practice 
of  tl>3  courts  of  the  United  States  in  admiralty 
ana  maritime  causes,  which  is  entitled  to  much 
respect,  and  the  same  ground  has  been  taken 
in  the  argument  of  the  case  before  us. 

The  law,  however,  contains  no  regulations  of 
commerce;  nor  any  provision  in  relation  to 
shipping  and  navigation  on  the  lakes.  It  mere- 
ly confers  a  new  jurisdiction  on  the  District 
Courts;  and  thia  is  its  only  object  and  purpose. 
It  is  entitled  "An  Act  extending  the  juriadi' 
tion  of  the  District  Courts  to  certain  cases  u, 
OD  the  lakes  and  navigable  waters  connecting 
the  same;"  and  the  enacting  clause  conforms 
to  the  title.  It  declares  that  these  courts  shall 
have,  possess,  and  exercise  the  same  jurisdic- 
tion in  matters  of  contract  and  tort,  arising  in 
or  upon  or  concerning  steamboats  and  oilier 
vessels  of  twenty  tons  burden  and  upwards,  en- 
rolled and  licensed  for  the  coasting  trade,  and 
at  the  time  employed  in  business  of  commerce 
and  navigation  between  ports  and  places  in  dif- 
ferent states  and  territories,  as  was  at  the 
time  of  the  passage  of  the  law  possi^ssed  and 
exercised  by  the  District  Courts  in  cases  of  like 
452*]  Btenraboals  and  other  vessels  'employed 
In  navigation  and  commerce  on  the  high  aeas, 
or  tide  waters  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States. 
i002 


It  is  evident,  therefore,  from  the  title  as  wdl 
as  the  body  of  the  law,  that  Congreaa,  in  paw- 
ing it,  did  not  intend  to  exercise  its  power  to 
regulate  commerce;  nor  to  derive  its  authority 
from  that  article  of  the  Constitution.  And 
If  the  constitutionality  of  this  law  is  aupixirt* 
ed  aa  a  regulation  of  commerce,  we  ahall  im- 
pute to  the  Legislature  the  exerciae  of  a  pow- 
er which  it  has  not  claimed  under  that  clauM 
of  the  Constitution;  and  which  we  have  no 
reason  to  suppoae  it  deemed  itself  authorized  to 


Indeed,   it   would   be   inconsistent   witli   tke 

Elain  and  ordinary  meaning  of  words,  to  call  a 
iw  deOuing  the  jurisdiction  of  certain  eonrta 
of  the  United  States  a  regulation  of  commerce. 
This  law  gives  jurisdiction  to  a  certain  extent 
over  commerce  and  navigation  and  aathoriiei 
the  court  to  expound  the  laws  that  regulate 
them.  But  the  jurisdiction  to  administer  the 
existing  laws  upon  these  subjects  is  certainly 
not  a  regulation  within  the  meaning  of  the 
Constitution.  And  this  Act  of  Congress  merely 
creates  a  tribunal  to  carry  the  laws  into  execu- 
tion but  does  not  prescribe  them. 

Nor  can  the  jurisdiction  of  the  courts  of  the 
United  States  be  made  to  depend  on  regula- 
tions of  commerce.  They  are  entirely  distinct 
things,  having  no  necessary  connection  with 
one  another,  and  are  conferred  in  the  Constitu- 
tion by  separate  and  distinct  grants.  The  ex- 
tent of  the  judicial  power  is  carefully  defined 
and  limited,  and  Congress  cannot  enlarge  it  to 
suit  even  the  wants  of  commerce,  uor  for  the 
more  convenient  execution  of  its  commercial 
regulations.  And  the  limits  fixed  by  the  Coi- 
stitution  to  the  judicial  authority  of  the  court* 
of  the  United  States,  would  form  an  insuper- 
able objection  to  this  law,  if  ita  validity  de- 
pended upon  the  commercial  power. 

This  power  is  as  extensive  upon  land  as  upoa 
water.  The  Constitution  makes  no  distinctios 
in  that  respect.  And  if  the  admiralty  jurisdic- 
tion, in  matters  of  contract  and  tort  which  th* 
courts  of  the  United  States  may  lawfully  exer- 
cise on  the  high  seas,  can  be  extended  to  the 
lakes  under  the  power  to  regulate  commerct, 
it  can  with  the  same  propriet.v  and  upon  thf 
same  construction,  be  extended  to  contraeti 
and  torts  on  land  when  the  commerce  is  be- 
tween dilTcrcnt  states.  And  it  may  embrace 
also  the  vehicles  and  persons  engaged  In  cairj- 
ing  it  on.  It  would  be  in  the  power  of  Coi- 
gress  to  confer  admiralty  jurisdiction  upon  iti 
courts,  over  the  cars  engaged  in  transporting 
passengers  or  merchandise  from  one  state  tc 
another,  and  over  the  persons  engaj^ed  in  con- 
ducting them,  and  deny  to  the  parties  the  trial 
•by  jury.  Now,  the  judicial  power  in  [•45S 
cases  of  admiralty  and  maritime  jurisdiction. 
has  never  been  supposed  to  extend  to  contracts 
made  on  land  and  to  be  executed  on  land.  Bat 
if  the  power  of  regulating  commerce  can  be 
made  the  foundation  of  jurisdiction  in  its 
courts,  and  a  new  and  extended  admiralty  ju- 
li. 'idle tion  beyond  its  heretofore  known  and  ad- 
mitted limits,  may  be  created  on  water  under 
that  authority,  the  same  reason  would  justify 
the  same  exercise  of  power  on  land. 

Besides,  the  jurisdiction  established  by  thii 
Act  of  Congress  does  not  depend  on  the  resi- 
dence of  the  parties.  And  under  the  admiralty 
powers  conferred  on  the  Diatrkt  Courts,  thev 
Howwrd  IS. 
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ATS  authorized  to  proceed  in  rem  or  in  per* 
Bonam  in  the  cases  mentioned  in  the  law  •!■ 
though  the  parties  concerned  are  citizens  of  the 
same  state.  If  the  lakes  and  waters  connect- 
ing them  are  within  the  admiralty  ajid  marl- 
timB  jurisdiction,  as  conferred  by  the  Conetitu- 
tion,  then  undoubtedly  this  authority  may  be 
lawfully  exercised,  because  this  Jurisdiction  de- 
pends upon  the  place  and  not  upon  the  resi- 
dence of  the  parties. 

But  if  the  admiralty  jurisdiction  is  confined 
to  tide  water,  the  courts  of  the  United  States 
r  the  waters  in  question  noth 
e  than  ordinary  jurisdiction  in  cases  ftl 
1  law  and  equity.  And  iu  cases  of  this 
description  they  have  no  jurisdiction.  If  the 

erties  are  citizens  of  the  same  state.  Thie 
ing  an  espress  limitation  in  the  grant  of  ju- 
dicial power,  no  Act  of  Congress  can  enlarge 
it.  And  if  the  validity  of  the  Act  of  184G  de- 
pended upon  the  power  to  regulate  commerce, 
it  would  be  unconstitutional,  and  could  confer 
no  authority  on  the  District  Courts. 

If  this  law,  therefore,  is  constitutional,  11 
must  be  supported  on  the  ground  that  the  lakes 
and  navigable  waters  connecting  them  are  wit"- 
in  the  scope  of  admiralty  and  maritime  jurisdi 
tion.  as  known  and  understood  in  the  United 
States  when  the  Constitution  was  adopted. 

If  the  meaning  of  these  terms  was  now  for 
the  first  time  brought  before  this  court  for  con- 
sideration, there  could,  we  think,  be  no  hesita- 
tion in  saying  that  the  lakes  and  their  connect- 
ing  waters    were    embraced   in    them.      These 
lakes  are  in  truth  inland  seas.    Different  states 
border  on  them  on  one  side,  and  a  foreign 
tion  on  the  other.    A  great  and  growing  c. 
merce  is  carried  on  upon  them  between  dit 
ent  states  and  a  foreign  nation,  which  is  s 
ject  to  all  the  incidents  and  hazards  that 
tend   commerce   on   the   ocean.     Hostile   fleets 
have    encountered    on    them,    and    prizes    been 
made;  and  every  reason  which  existed  for  the 
grant  of  admiralty  jurisdiction  to  the  general 
jrovernment  on  the  Atlantic  seas,  applies  with 
equal   force  to   the   lakes.     There  is   an  equal 
necessity   for   the   instance   and   for   the   priie 
454*]  power  of  the  'Admiralty  Court  to  ad- 
minister international  law,  and  if  the  one  can- 
not be  established,  neither  can  the  other. 

Again.  The  Union  is  formed  upon  the  basis 
of  equal  rights  among  all  the  States.  Courts 
of  admiralty  have  been  found  necessary  in  all 
commercial  countries,  not  only  for  the  safety 
and  convenience  of  commerce,  and  the  speedy 
decision  of  controversies,  where  delay  would 
often  be  ruin,  but  also  to  administer  the  laws 
of  nations  in  a  season  of  war,  and  to  determine 
the  validity  of  captures  antl  questions  of  prize 
or  no  prize  in  a  judicial  proceeding.  And  it 
would  De  contrary  to  the  first  principles  on 
which  the  Union  was  formed  to  confine  these 
rights  to  the  States  bordering  on  the  Atlantic, 
and  to  the  tide  water  rivers  connected  with  it, 
and  to  deny  them  to  the  citizens  who  border  on 
the  laitea,  and  the  great  novigable  streams 
which  flow  through  the  western  States.  Cer- 
tainlv  such  was  not  the  intention  of  the  fram- 
ers  of  the  Constitution;  and  if  such  be  the  con- 
struction finally  given  to  it  by  this  court,  it 
must  necessarily  produce  great  public  incon- 
venience, and  at  the  some  time  fail  to  accom- 
plish one  of  the  great  objects  of  the  framers  of 
ttluei. 


the  Constitution;  that  is,  a  perfect  equality  in 
the  rights  and  the  privileges  of  the  citizens  of 
the  different  states;  not  only  in  the  laws  of  the 
general  government,  but  in  the  mode  of  ad- 
ministering them.  That  equality  does  not  ex- 
ist, if  the  commerce  on  the  lakes  and  on  the 
navigable  waters  of  the  West  are  denied  the 
benefits  of  the  same  courts  and  the  same  juris- 
diction for  its  protection  which  the  Constitution 
secures  to  the  States  bordering  on  the  Atlantic. 

The  only  objection  made  to  this  jurisdiction 
is  that  there  is  no  tide  in  the  lakes  or  the 
waters  connecting  them;  and  it  is  said  that  the 
admiralty  and  maritime  jurisdiction,  as  known 
and  understood  iu  England  and  this  country  at 
the  time  the  Constitution  was  adopted,  was 
confined  to  the  ebb  and  flow  of  the  tide. 

Now,  there  is  certainly  nothing  in  the  ebb 
and  flow  of  the  tide  that  makes  the  waters  pe- 
culiarly suitable  for  admiralty  jurisdiction,  nor 
anything  in  the  absence  of  a  tide  that  renders 
it  unfit.  If  it  is  a  public  navigable  water,  on 
which  commerce  is  carried  on  between  different 
states  or  nations,  the  reason  for  the  jurisdiction 
is  precisely  the  same.  And  if  a  distinction  is 
made  on  that  account,  it  is  merely  arbitrary, 
without  any  foundation  in  reason;  and,  indeed. 

In  England,  undoubtedly,  the  writers  upon 
the  subject,  and  the  decisions  in  its  courts  of 
admiralty,  always  speak  of  the  jurisdiction  as 
confined  to  tide  water.  And  this  definition  in 
England  was  a  sound  and  reasonable  one,  be- 
cause there  was  no  navigable  stream  in  the 
country  beyond  the  ebb  and  Bow  of  the  tide; 
nor  any  place  where  a  port  could  be  estab- 
lished to  carry  *on  trade  with  a  foreign  [*45& 
nation,  and  where  vessels  could  enter  or  depart 
with  cargoes.  In  England,  therefore,  tide  wa- 
ter and  navigable  water  are  synonymous  terms, 
and  tide  water,  with  a  few  small  and  unim- 
portant exceptions,  meant  nothing  more  than 
public  rivers,  as  contradistinguished  from  pri- 
vate ones;  and  they  took  the  ebb  and  flow  of 
the  tide  as  the  test,  because  it  was  a  convenient 
one,  and  more  easily  determined  the  character 
of  the  river.  Hence  the  established  doctrine  in 
England,  that  the  admiralty  jurisdiction  is  con- 
fined to  the  ebb  and  flow  of  the  tide.  In  other 
words,  it  is  confined  to  public  navigable  waters. 

At  the  time  the  Constitution  of  the  United 
States  was  adopted,  and  our  courts  of  admir- 
alty went  into  operation,  the  definition  which 
had  been  adopted  in  England  was  equally 
proper  here.  In  the  old  thirteen  States  the  far 
greater  part  of  the  navigable  waters  are  tide 
waters.  And  in  the  states  which  were  at  that 
period  in  any  degree  commercial,  and  where 
tourts  of  admiially  were  culled  on  to  exercise 
their  jurisdiction,  every  public  river  was  tide 
water  to  the  head  of  navigation.  And,  in- 
deed, until  the  discovery  of  steamboats,  there 
could  be  nothing  tike  foreign  commerce  upon 
waters  with  an  unchanging  current  resisting 
the  upward  passage.  The  courts  of  the  United 
States,  therefore,  naturally  adopted  the  English 
mode  of  defining  a  public  river,  and  conse- 
quently the  boundary  of  admiralty  jurisdiction. 
It  measured  it  by  tide  water.  And  that  defini- 
tion having  found  its  way  into  our  courts,  be- 
came, after  a  time,  the  familiar  mode  of  de- 
scribing a  public  river,  and  was  repeated,  aa 
I  occurred,  without  particularly  examining 
10«S 
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whether  it  waa  a«  universally  applicable  In  tbia 
country  aa  it  waa  in  England.  It  there  were 
no  waters  in  the  United  Stales  which  are  pub- 
lie,  as  contradistinguished  from  private,  except 
where  there  ia  tide,  then  unquestionably  here 
aa  well  as  in  England,  tide  water  muat  be  the 
limit  of  admiralty  power.  And  as  the  English 
definition  was  adopted  in  our  eourta,  and  con- 
stantly used  in  judicial  proceedinga  and  forma 
of  pleading,  borrowed  from  England,  the  public 
character  of  the  river  waa  in  proceas  of  time 
lost  sight  of,  and  the  jurisdiction  of  the  admir- 
alty treated  aa  if  it  waa  limited  by  the  tide. 
The  description  of  a  public  navigable  river  waa 
substituted  in  the  place  of  the  thing  intended 
to  be  descrilied.  And  under  the  natural  influ- 
ence of  precedents  and  eatabliahed  forma,  a 
definition  originally  correct  was  adhered  to  and 
acted  on,  after  it  had  eeaaed,  from  a  change  in 
circumstance  a,  to  be  the  true  description  of 
public  watera.  It  was  under  the  infiuence  of 
these  precedents  and  this  usage,  that  the  case 
of  The  Thomas  Jefferson,  10  Wheat.  128,  was 
decided  in  tliia  court;  and  the  juriadiction  of 
the  eourta  of  admiralty  of  the  United  States 
declared  to  be  limited  to  the  ebb  and  flow  of 
458*]  the  tide,  'The  Steamboat  Orleans  v. 
Ph^Ebua,  II  Pet.  175,  afterwarda  followed  this 
case,  merely  aa  a  point  decided. 

It  is  the  decision  in  the  case  of  The  Thomas 
Jefferson  which  mainly  embarrasses  the  court 
in  tbe  present  inquiry.  We  are  aensible  of  the 
great  weight  to  which  it  is  entitled.  But  at 
the  aame  time  we  are  convinced  that,  if  we  fol- 
low it,  we  follow  an  erroneoua  decision  into 
which  the  court  fell,  when  the  great  impor- 
tance of  the  question  as  it  now  presents  itself 
could  not  be  forseen;  and  the  aubject  did  not 
therefore  receive  that  deliberate  consideration 
which  at  this  time  would  have  been  given  to  it 
by  the  eminent  men  who  presided  here  when 
that  case  was  decided.  For  the  decision  was 
made  in  1825,  when  the  commerce  on  the  rivers 
of  the  west  and  on  the  lakea  was  in  its  infancy, 
and  of  little  importance,  and  but  little  regard- 
ed compared  with  that  of  the  present  day. 

Moreover,  the  nature  of  the  questions  con- 
cerning the  extent  of  the  admiralty  jurisdiction, 
which  hav^  arisen  in  thi-  court,  were  not  cal- 
culated to  call  its  attention  particularly  to  the 
one  we  are  now  considering.  The  point  in  dis- 
pute has  generally  been,  whether  the  jurisdic- 
tion was  not  as  limited  in  the  United  States  aa 
it  was  in  England  at  the  time  the  Constitution 
waa  adopted.  And  if  it  was  so  limited,  then  it 
did  not  extend  to  contracts  for  maritirae  aerv- 
ices  when  made  on  land;  nor  to  torts  and  col- 
lisions on  a  tide-water  river,  if  they  took  place 
in  the  body  of  a  country.  The  attention  of  the 
court,  therefore,  in  former  cases,  has  been  gen- 
erally strongly  attracted  to  that  question,  and 
never,  we  believe,  until  recently,  drawn  to  the 
one  we  are  now  discussing,  except  in  the  ease 
of  The  Thomas  Jefferson,  afterwards  followed 
in  The  Steamboat  Orleans  v.  Phcebus,  as  al- 
ready mentioned.  For,  with  this  exception,  the 
pases  always  arose  on  contracts  for  services  on 
tide  water,  or  were  upon  libels  for  collisions 
or  other  torts  committed  within  the  ebb  and 
llow  of  the  tiile.  There  was  therefore  no  neces- 
sity for  inquiring  whether  the  jurisdiction  ex- 
tended   furthpr    in   a   public   navigable    water. 

And  following  the  English  deOnition,  tide  wa« 
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that   particular   question   was   not   before   i 

The  Attention  of  the  court  was,  however, 
drawn  to  this  subject  in  the  cose  of  Waring  v. 
Clarke,  B  How.  441,  which  was  decided  in 
1818.  The  collision  took  place  on  tbe  Mians- 
sippi  River,  near  the  bayou  Goulah,  ajid  there 
was  much  doubt  whether  tbe  tide  flowed  so 
high.  There  was  a  good  deal  of  conflicting  eri- 
denoe;  but  the  majority  of  the  court  thought 
there  was  sufficient  proof  of  tide  there,  and 
consequently  it  waa  not  necessary  to  eonaider 
whether   tbe   admiralty   power  extended  higher. 

But  that  case  showed  the  unreasonableness 
of  giving  a  construction  to  tbe  Constitution 
which  would  measure  the  juriadiction  of  the 
■admiralty  by  the  title.  For  if  such  be  [*45J 
the  conatruction,  then  a  line  drawn  across  the 
River  Mississippi  would  limit  the  juriadiction, 
although  there  were  ports  of  entry  above  it. 
and  the  water  as  deep  and  navigable,  and  the 
commerce  as  rich,  and  exposed  to  the  same 
hazards  and  incidenta,  aa  the  commerce  below. 
The  diatinction  would  be  purely  artificial  and 
arbitrary,  as  well  as  unjust,  and  would  nuke 
the  Constitution  of  the  United  States  subject 
one  part  of  a  public  river  to  the  jurisdiettMi  of 
a  court  of  the  United  States,  and  deny  it  to  an 
other  port  equally  public  and  but  a  few  yards 
distant. 

It  is  evident  that  a  definition  that  would  at 
this  day  limit  public  rivera  in  this  country  to 
tide-water  rivers  is  utterly  inadmissible.  We 
have  thouaanda  of  miles  of  public  navigable 
water,  including  lakes  and  rivers  in  which  there 
is  no  tide.  And  certainly  there  can  be  no  rea- 
son for  admiralty  power  over  a  public  tide  wa- 
ter, which  does  not  apply  with  equal  foree  to 
any  other  public  water  used  for  commercial 
purposes  and  foreign  trade.  The  lakes  and  tlie 
waters  connecting  them  are  undoubtedly  public 
waters;  and  we  think  are  within  the  grant  of 
admiralty  and  maritime  jurisdiction  in  tbe 
Constitution  of  the  United  States. 

We  are  the  more  convinced  of  the  oorrect- 
neas  of  the  rule  we  have  now  laid  down,  be 
cause  it  ia  obviously  the  one  adopted  by  Con 
gresa  in  1789  when  the  government  went  into 
operation.  For  the  91h  section  of  the  Judici 
ary  Act  of  1789,  by  which  the  first  tourts  ol 
admiralty  were  establisiied,  declarea  that  Ibr 
district  courts  "shall  have  exclusive  cogri 
zance  of  all  civil  causes  of  admiralty  and  man 
time  jurisdiction,  including  all  seizures  under 
the  laws  of  impost,  navigation,  or  trade  of  the 
United  States,  whore  the  aeizurea  are  made  on 
waters  which  are  navigable  from  the  sea  bv 
vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  as  well  as  upon  tbe  high 

The  jurisdiction  is  here  made  to  depend  up 
on  the  navigable  character  of  the  water,  and 
not  upon  the  ebb  and  flow  of  the  tide.  If  thv 
water  was  navigable  it  was  deemed  to  be  pnb 
lie;  and  if  public,  was  regarded  as  within  the 
legitimate  acope  of  the  admiralty  juriadiction 
conferred  by  the  Constitution. 

It  so  happened  that  no  seiEura  w»s  made. 
and  no  case  calling  for  the  exerciae  of  admiral 
ty  power  arose  for  a  long  period  of  time,  upon 
any  navigable  water  where  the  tide  did  oot  ebu 
and  flow.  As  we  have  before  stated,  there  were 
no  navigable  water*  in  the  United  St«te*  upon 
Howsrd  IS. 
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which  eomnierce  in  the  usual  Mceptation 
the  word  wBB  carried  on,  except  tide  wati  . 
UDtil  the  valley  of  the  MissisBippi  was  settled 
and  cultivated,  and  BteBmboate  invented,  and 
no  ease  therefore  came  before  the  court  during 
the  early  period  of  the  government  that  re- 
tjuired  it  to  determine  whether  this  jurisdiction 
4ft8*]  could  be  extended  above  tide.  It  'is 
perhaps  to  be  regretted  that  such  a  case  did 
not  arise.  For  we  are  persuaded  that  if  one 
liad  occurred  and  attracted  the  attention  of  the 
i-ourt  to  this  point  before  the  English  defini- 
tion had  become  the  settled  mode  of  describing 
the  jurisdiction,  and  before  the  courts  had 
been  accustomed  to  adhere  strictly  to  the  Eng- 


lish mode  of  pleading,  in  which  the  pli 
always  averred  to  be  within  the  ebb  and  flow 
of  the  tide,  the  definition  in  the  Act  of  17S9, 
which  is  BO  evidently  the  correct  one,  would 
have  been  adopted  by  the  courts,  and  the  diffi- 
culty which  has  now  arisen  would  Dot  have 
taken  place. 

This  legislative  definition,  given  at  this  early 
period  of  the  government,  is  certainly  entitled 
to  great  consideration.  The  same  definition  is 
in  effect  again  recognized  by  Congress  by  the 
passage  of  the  Act  which  we  are  now  consider- 
ing. We  have  therefore  the  opinion  of  the 
l.*gi9lative  Department  of  the  government, 
twice  delil>erately  expressed,  upon  the  subject. 
These  opinions  of  course  are  not  binding  on 
the  Judicial  Department,  but  they  are  always 
entitled  to  high  respect.  And  in  this  instance 
we  think  they  arc  founded  in  truth  and  reason; 
and   that   these   laws   are   both   constitutional, 


fere  with  any  contracts  heretofore  made.  Th* 
rights  of  property  and  of  parties  will  be  the 
same  by  whatever  court  the  law  is  admin- 
istered. And  as  we  are  convinced  that  the 
former  decision  was  founded  in  error,  and  that 
the  error,  if  not  corrected,  must  produce  seri- 
ous public  as  well  as  private  inconvenience' 
and  loss,  it  becomes  our  duty  not  to  perpetu- 


fined  to  vessels  enrolled  and  licensed  for  the 
coasting  trade;  and  the  Act  of  1845  extends 
only  to  such  vessels  when  they  are  engaged  in 
commerce  between  different  states  or  terri- 
tories. It  does  not  apply  to  vessels  engaged  In 
domestic  commerce  of  a  state;  nor  to  vessels  or 
boats  not  enrolled  and  licensed  for  the  coasting 
trade  under  the  authority  of  Congress.  And 
the  State  Courts  within  the  limits  embraced  by 
this  law  exercise  a  concurrent  jurisdiction  ir 
all  coses  arising  within  their  respective  terri- 
tories, as  broadly  and  independently  as  it  is 
exercised  by  the  old  thirteen  States  (whose 
rivers  are  tide  waters),  and  where  the  admiral- 
ty jurisdiction  has  been  in  full  force  ever  since 
the  adoption  of  the  Constitution. 

The  case  of  The  Thomas  Jefferson  did  not 
decide  any  question  of  property,  or  lay  down 
any  rule  by  which  the  right  of  property  should 
be  determined.  If  it  had,  we  should  have  felt 
ourselves  bound  to  follow  it  notwithstanding 
the  opinion  we  have  expressed.  For  every  one 
would  suppose  that  after  the  decision  of  this 
court,  in  a  matter  of  that  kind,  he  might  safe- 
ly enter  into  contracts,  upon  the  faith  that 
rights  thus  acquired  would  not  be  disturbed.  In 
such  a  case,  stare  decisis  is  the  safe  and  estab- 
lished rule  of  judicial  policy,  and  should  always 
be  adhered  to.  For  if  the  law,  as  pronounced  by 
the  court,  ought  not  to  stand,  it  is  in  the 
power  of  the  Legislature  to  amend  it,  without 
impairing  rights  acquired  under  it.  But  the 
decision  referred  to  has  no  relation  to  rights 
of  property.  It  was  a  question  of  jurisdiction 
451>*1  only,  and  the  'judgment  we  no-  ~— 
tan  disturb  no  rights  of  property  nor 
IS  L.  ed. 


The  principal  objection  made  to  the  admiral- 
ty jurisdiction  Is  the  want  of  the  trial  by  jury. 
And  it  is  this  feature  in  the  admiralty  practice- 
which  made  it  the  object  of  so  much  jealousy 
in  England  in  the  time  of  Lord  Coke,  and  en- 
abled him  to  succeed  in  his  efl'orts  to  restrict 
it  to  very  narrow  limits.  But  experience  in 
England  has  proved  that  a  wider  range  of 
jurisdiction  was  necessary  tor  the  benefit  of 
commerce  and  navigation;  and  that  they  need- 
ed courts  acting  more  promptly  than  courts  of 
common  law,  and  not  entangled  with  the 
niceties  and  strictness  of  common  law  plead- 
ings and  proceedings.  And  during  the  reign 
of  the  present  Queen,  the  admiralty  jurisdic- 
'  ,s  been  extended  to  maritime  services 
itracts  and  to  torts  in  navigable  waters^ 
although  the  place  where  the  service  was  per- 
formed or  the  contract  made  or  the  tort  com* 
mitted,  was  within  the  body  of  a  county,  and 
within  the  jurisdiction  of  the  courts  of  com- 
mon law.  A  concurrent  jurisdiction  is  reserved 
to  the  last -mentioned  courts,  if  the  party  com- 
plaining chooses  to  select  that  mode  of  pro- 
ceeding. But  in  the  new  and  extended  juris- 
diction of  the  English  admiralty,  the  old  ob- 
jection remains,  and  neither  party  is  entitled. 
to  a  trial  by  jury.  The  court  in  its  discretion 
may  send  the  question  of  fact  to  a  jury.  If  it 
thinks  proper  to  do  so.  But  the  party  cannot 
demand  it  as  a  matter  of  right.  Yet  the  Eng- 
lish people  have  certainly  lost  nothing  of  their 
attachment  to  the  trial  by  jury  since  the  days 
of  Lord  Coke.  Ajid  this  recent  and  great  en- 
largement of  the  admiralty  power  is  strong 
proof  that  the  want  of  it  has  been  felt,  and 
that  experience  has  shown  its  necessity  where 
the  interests  of  an  extensive  commerce  and. 
navigation  are  concerned. 

But  the  Act  of  Congresa  of  which  we  ar» 
speaking  is  free  from  the  objection  to  which 
the  English  Statute  is  liable.  Like  the  English 
Statute,  it  saves  to  the  party  a  concurrent 
remedy  at  common  law  in  any  court  of  the 
United  States  or  of  a  state  which  may  be 
competent  to  give  it.  Bilt  it  goes  farther.  It 
secures  to  the  parties  the  trial  by  jury  as  a 
matter  of  right  in  the  admiralty  courts.  Either 
party  may  demand  it.  And  it  thus  eSectually 
removes  the  great  and  leading  objection,  al- 
ways heretofore  made  to  the  admiralty  juris- 
diction. 

The  power  of  Congress  to  change  the  mode- 
of  proceeding  in  this  respect  in   its  courts  of 
admiralty,  will,  we  suppose,  hardly  *be  (*<«0 
questioned.    The  Constitution  declaras  that  the- 
judicial  power  of  the  United  States  shall  ex- 
tend to  ^all  cases  of  admiralty  and  maritime 
jurisdiction."     But  it  does  not  direct  that  the 
lurt   shall   proceed  according  to  ancient   and 
itablished    forma,   or   shall   adopt   any   other 
form  or  mode  of  practice.     The  grant  defines 
the  subjects  to  which  the  jurisdiction  niay  b* 
I  extended  by  Congress      But  the  extent  of  th» 
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power  BB  well  as  tbe  toode  of  proceeding 
which  tbat  juriBdict[on  it  to  be  esereiaed,  like 
the  power  and  practice  in  all  the  other  courts 
of  the  United  States,  are  subject  to  the  regulr 
lion  of  Congreas,  except  where  that  power 
limited  by  the  terms  of  the  Constitution,  or  by 
neceseary  implication  from  its  language.  In 
admiralty  and  maritime  cases  there  is  no  such 
limitation  as  to  the  mode  of  proceeding,  and 
Congress  may  therefore  in  cases  of  that  de- 
scription, give  either  party  right  of  trial  by 
jury,  or  modify  the  practice  of  the  court  in  any 
other  respect  that  it  deems  more  conducive  to 
the  administration  of  justice.  And  in  the  pro- 
ceedings under  the  Act  of  IS4S,  the  right  to  > 
trial  by  jury  is  undoubtedly  secured  to  either 
party  if  he  thinks  proper  to  demand  it. 

In  the  case  before  us,  no  jury  was  required 
by  the  libelants  or'  respondents,  and  the  ques- 
tions of  fact  as  wel!  as  of  law  were  therefore 
decided  by  the  court. 

This  brings  ns  to  the  evidence  in  the  case. 
And  it  remains  to  inquire  whether  the  collision 
in  question  was  the  result  of  inevitable  acci- 
dent, and  if  not,  by  whose  fault  it  happened. 

Many  witnesses,  it  appears,  were  examined. 
And,  as  almost  invariably  happens  in  cases  of 
this  kind,  there  is  a.  great  deal  of  contradictory 
testimony — the  men  belonging  to  one  boat  dif- 
fering, for  the  most  part,  from  those  in  the 
other.  It  has  been  examined  with  great  care 
in  the  argument  at  the  bar,  and  fully  dis- 
cussed, and  we  do  not  deem  it  necessary,  in 
this  opinion,  to  go  over  the  whole  ground,  and 
compare  the  relative  credit  of  the  witnessef 
the  weight  and  authority  to  which  they 
severally  entitled. 

There  are  some  leading  facts  in  the  case 
which,  upon  the  whole  testimony,  are  free  fromi 
■doubt.  The  collision  took  place  in  the  open 
lake.  It  was  a  starlight  night,  and  nltliough 
there  was  a  haze  near  the  surface  of  tbe  lake, 
it  was  not  sufficient  to  conceal  the  Cuba  from 
those  on  board  of  the  propeller.  She  had  a 
light  on  her  bowsprit,  and  was  seen  from  the 
steamboat  when  she  was  four  or  five  miles  off. 
And  tbe  helmsman  of  the  propeller  states  that 
it  was  at  no  time  so  thick  as  to  prevent  him 
from  seeing  tbe  light  at  the  distance  of  half  a 
mile.  The  wind  was  light,  moving  tbe  Cuba, 
which  was  heavily  laden,  not  more  than  two 
or  three  miles  an  hour.  The  lake  was  smooth. 
The  steamboat  had  the  entire  command  of  her 
461*]  course  and  a  *wide  water,  by  which 
she  might  have  passed  the  Cuba  on  either  side, 
and  at  a  safe  distance.  She  was  going  at  the 
rate  of  eight  mtlcs  an  hour.  And  if  proper 
care  had  been  taken  on  board  the  Genesee 
Chief,  after  the  schooner  was  first  seen,  it 
would  seem  to  be  almost  impossible  that  a  col- 
liiion  could  have  huppenvd  with  a  vessel  mov- 
ing 80  slowly  and  sluggishly  through  the 
water,  even  if  she  was  carelessly  or  injudicious- 
ly managed.  There  was  no  necessity  for  pass- 
ing so  near  to  her  as  to  create  the  hazard.  The 
steamboat  could  choose  its  own  distance,  and 
might  have  approached  her  slowly  and 
cautiously,  it  the  intervening  mist  obscured 
the  light  after  she  was  first  discovered,  or 
ncoiisiiiiially  concealed  it. 

liut  lliore  is  no  evidence  of  anv  fault  on  the 
jmrt  of  llie  Cuba.  She  cliaii;;cd 'her  course,  it  j 
is  true,  whon  she  was  aoine  niili-s  disiaut  troni  | 
tbp  propeller.  But  a.  vcsseV  ckoK  VuMVei  with 
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a    baffling    wind    cannot    always    chooM    her 
course,  but  may  be  compelled  to  change  it  by  ft 

alight  change  in  the  wind.  And  the  capt«u 
states  that  the  course  was  altered  because  hf 
observed  her  sails  to  be  shakinK,  and  the 
chsjige  was  necessary  to  enable  her  to  pre- 
serve her  headway.  And  this  change  was  nude 
when  she  was  distant  some  miles,  and  there 
was  ample  time  for  those  on  board  the  propel- 
ler to  observe  it,  and  ample  room  to  guard 
against  it.  And  tbe  captain  and  crew  of  the 
Cuba  appear  to  have  been  watchful  SJid  at- 
tentive from  the  time  the  propeller  was  dis- 
covered. Nor  do  we  deem  it  material  to  in- 
quire whether  the  order  of  tbe  captain  at  tbe 
moment  of  collision  was  judicious  or  not.  He 
saw  the  steamboat  coming  directly  upon  bim: 
her  speed  not  diminished;  nor  any  measurM 
taken  to  avoid  a  collision.  And  if,  in  the  ex- 
citement and  alarm  of  tbe  moment,  •  different 
order  might  have  been  more  fortunate,  it  was 
the  fault  of  the  propeller  to  have  placed  lun 
in  a  situation  where  there  was  no  time  for 
thought;  and  she  is  responsible  for  tbe  conae- 
qucuces.  She  bad  the  power  to  have  passed  at 
a  safer  distance,  and  bad  no  right  to  place  the 
schooner  in  such  jeopardy,  tbat  the  error  of  a 
moment  might  cause  her  destruction,  and  en- 
danger the  lives  of  those  on  hoard.  And  if  an 
31  was  committed  under  such  circumstances 
vas  not  a  fault. 

ks  regards  the  strength  and  direction  of  tbr 
id,  the  testimony  of  those  on  board  of  the 
schooner  is  entitled  to  much  more  weight  than 
the  witnesses  who  were  on  board  the   steam- 
boat.   The  movements  of  tbe  latter  were  inde- 
pendent of  the  wind.     There  was   nothing  to 
attract  the  attention  of  the  captain  or  crew  to 
the  light   land  breeze  that   was  then  blowing. 
"^  t  the  movements  of  the  Cuba  depended  upun 
and  the  attention  of  those  on  board  of  her 
s    necessarily   drawn   to    it   every    moment. 
And  while   we  see  nothing  to  cen.sure   in   tbf 
conduct  of  the  'schooner,   there  is  coo-    [■<€! 
elusive  evidence  of  great  carelessness  on  board 
of  the  Genesee  Chiefs 

is  possible  that  their  conduct  may  ii 
measure  be  accounted  for  by  the  fact 
that  the  captain  and  helmsman  made  up  their 
minds,  when  the  light  in  the  Cuba  was  first 
that  she  was  bound  up  the  lake,  and  they 
would  seem  to  have  acted  upon  tbat  opiniaa 
to  the  moment  of  the 'collision.  They  may 
liave  believed  that  as  they  were  running  oi 
the  same  course,  and  as  the  helmsman  sup- 
posed with  a  four  mile  wind,  there  could  be 
no  danger  of  a  sudden  encounter,  and  tbat 
when  they  neared  her,  there  would  be  tini' 
enough  to  change  the  course  of  the  steamboat. 
and  pass  at  a  safe  distance.  It  would  seem 
ditlicult  otherwise  to  account  for  the  careless 
manner  in  which  the  light  of  the  Cuba  waa  ob- 
served even  by  the  helmsman,  for  he  says  be 


\   the   1 


proaching  each  other,  and  tost  sight   of  i 

r  four  minutes  immediately  before  they 
ogcther.     Now,  the  light   was   seen  at 

the  distance  of  four  o     " 


he  states, 
lony.  thnt  there  waa 
ike  to  prevent  him  fn 


his  subsequent  tesli- 
a  not  haze  enough  on  the 
from  seeing  it  at  tbe  dii* 
e.  There  was,  therefore. 
im.  when  the  vessels  wen 
from  seeing  it  continuBlly 
Soward  1S> 
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if  he  looked  for  it,  imleas  he  waa  prevented  hj 
the  position  in  which  he  placed  bimself  in  the 
wheel  house.  And  If  the  light  waa  hidden  hf 
the  hnze,  still,  as  he  knew  that  a  TCBBel  waa 
ahead  and  so  near,  nothing  could  excuse  the 
rashness  of  continuing  the  steamboat  at  tier 
full  speed,  if  he  supposed  the  schooner  was 
meeting   him,   and   not   runitiug   on   the   same 

If  this  mistake  continued  until  thp  collision 
was  about  to  take  place,  it  would  be  the 
strongest  proof  of  negligence,  as  there  was 
abundance  of  time  to  discover  their  error.  But 
however  this  may  be,  it  is  evident  that  there 
was  not  a  proper  lookout  on  board  of  the  pro- 
peller. Bj  a  proper  lookout  we  do  not  mean 
merely  persons  on  deck,  who  look  at  the  light; 
but  some  one  in  a  favorable  position  to  see, 
stationed  near  enough  to  the  helmsman  to 
communicate  with  him,  and  to  receive  com- 
munications  from  him,  and  exclasivelj  em- 
ployed in  watching  the  movements  of  vessels 
which  they  are  meeting  or  about  to  pass.  And 
it  appears  that  the  helmsman  saw  no  one,  after 
he  and  the  captain  first  observed  the  light  of 
the  Cuba,  until  the  vessels  met.  The  captain 
had  not  observed  her  near  approach,  for  when 
the  collision  bappenedheran  to  the  wheel  house 
to  inquire  what  was  the  matter.  And  when 
the  steersman,  by  liis  own  imperfect  observa- 
tion,  saw  that  the  danger  was  imminent,  and 
it  was  absolutely  necessary  that  the  speed  of 
463*]  the  iwat  should  be  •instantiv  checked, 
nobody  else  appears  to  have  seen  it,  and  no 
one  was  near  iiim,  and  be  was  forced  to  leave 
the  wheel  at  the  most  critical  moment  in  order 
to  ring  the  betl  to  reverse  the  engine.  The 
fact  that  there  was  no  one  near  him  to  whom 
he  could  call,  and  no  one  but  himself  that  saw 
the  danger,  is  conclusive  evidence  of  the  care- 
lessness with  which  the  Genesee  Chief  was  pro- 
ceeding. She  waa  running  at  her  usual  speed, 
although  the  captain  knew,  half  an  hour  before, 
that  tliere  was  a  vessel  in  his  path,  and  caution 
therefore  necessary;  and  the  more  necessary  if 
the  haze  obscured  the  light  of  the  schooner,  as 
^gme  of  the  ivitnesscs  represent. 

It  U  the  duty  of  every  steamboat  traversing 
waters  where  sailing  vessels  are  often  met  with 
to  have  a  trustworthy  and  constant  lookout 
besides  the  helmsman.  It  is  impossible  for  him 
to  steer  the  vessel  and  keep  the  proper  watch 
in  his  wheel  house.  His  position  is  unfavor- 
able to  it,  and  be  cannot  safely  leave  the  wheel 
to  give  notice  when  it  becomes  necessary  to 
check  suddenly  the  speed  of  the  boat.  And 
whenever  a  collision  nappena  with  a  sailing 
vessel,  and  it  appears  tljat  there  was  no  other 
lookout  on  board  the  steamboat  but  the  belras- 
man,  or  that  such  lookout  was  not  stationed 
in  a  proper  place,  or  not  actually  and  vigilant- 
ly employed  in  his  duty,  it  must  be  regarded 
as  prima  facie  evidence  that  it  was  occasioned 
her  fault.     She  has  oommand  of  her  own 

irse  and  her  own  speed;  and  it  is  her  duty 
to  pass  the  approaching  vessel  at  such  a  dis- 
tance as  to  avoid  all  danger  where  she  has 
room;  and  if  the  water  is  narrow,  her  speed 
should  be  checked  so  as  to  accomplish  the 
same  purpose.  In  the  present  case  every  prop- 
er precaution  seems  to  have  been  neglect^. 
No  pains  were  taken  to  ascertain  the  course  ot 
the  Cuba;  there  was  do  one  upon  the  lookout 
but  the  helmsman,  and  that  duty  negligently 
tS  U  od. 
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performed  by  him;  and  in  a  starlight  night, 
with  four  or  five  miles  of  deep  water  on  the 
one  side  and  the  open  lake  on  the  other,  with 
a  light  breeze  and  smooth  surface,  she  run  into 
and  sunk  a  vessel  that  had  been  seen  half  an 
hour  before,  at  a  distance  of  four  or  &ve  miles, 
and  which  was  sailin(>  at  the  rate  of  not  more 
than  two  or  three  miles  an  hour,  and  doing 
everything  in  her  power  to  warn  those  on 
board  the  steamboat  of  her  position  and  ber 
dan^T.  Wo  are  satisfied,  from  the  whole 
testimony,  that  there  was  great  and  inexcusa- 
bla  carelessness  on  the  part  of  the  propeller, 
and  that  the  damages  are  not  higher  than  the 
loss  requires. 

The  decree  of  the  Circuit  Court  must  there- 
fore be  affirmed,  with  costs. 

Mr.  Justice  Daniel: 

From  so  much  of  the  opinion  just  announced 
as  claims  jurisdiction  *m  this  case,  ['464 
and  especially  from  the  ground  (for  the  first 
time  assumed  in  this  court)  as  the  priDcipal 
foundation  of  that  jurisdiction,  I  find  myaelf 
constrained  to  declare  my  dissent.  It  is  not 
my  purpose  here  to  reiterate  my  views  of  the 


States,  nor  of  the  sources  from  which  those 
powers  were  conceived  by  the  framera  of  the 
Constitution  to  have  been  derived.  Those 
views  have,  on  former  occasions,  been  fully  de- 
veloped, particularly  in  the  case  of  The  New 
Jersey  Steam  Navigation  Co.  v.  I'he  Merchants' 
Bank,  in  S  How.  344,  In  my  concurrence  with 
the  opinion  of  the  late  Justice  Woodbury,  in 
the  case  of  Waring  v.  Clark,  6  How.  441,  and 
in  my  opinion  in  the  case  of  Newton  v.  Steb-  - 
bins,  10  How.  GSS. 

of  this  tribunal  heretofore 
made,  will,  upon  a  correct  examination  of 
them,  be  found  to  rest  the  admiralty  powers  of 
the  federal  courts,  not  solely  upon  the  known 
nd  established  principles  and  limitations  of 
the  powers  and  jurisdiction  of  the  admiralty  in 
England,  and  principles  and  limitations  settled 
in  that  country  at  the  time  of  the  adoption  of 
the  federal  Constitution,  and  rigidly  adhered 
to  there  until  altered  by  some  recent  le^s- 
lative  provisions;  but  they  have  professed  to 
place  those  powers  upon  some  supposed  en- 
largement of  the  admiralty  jurisdiction,  said 
to  liBve  sprung  from  the  practice  of  the  vice 
adiiiiiutty  courts  in  the  British  Colonies;  a 
practice  which,  whilat  it  has  been  alleged  as  a 
juBtificatioo  of  each  instance  in  support  of 
which  it  has  been  invoked,  no  case,  no  iuvesti- 
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clear  and  undi^putable  authority.  It  is  against 
this  undelincd  and  undefinable  warrant  for  the 
exercise  of  power  that  the  objections  urged  by 
me  on  former  occasions  have  been  leveled. 
Moreover,  it  has  always  seemed  to  me  to  im- 
ply a  palpable  contradiction,  that  there  should 
be  ascribed  (and  that  by  mere  implication)  to 
the  vice -admiralty  courts  (the  creatures  of  the 
high  admiralty)  powers  which  the  latter  con- 
fessedly never  possessed.  But  the  doctrine  at 
present  promulged  by  this  court,  ia  based  upon 
assumptions  still  more  irregular  in  my  view, 
still  more  dangerous  than  that  above  adverted 
to,  because  it  claims  for  this  court,  wholly 
irrespective  either  of  the  Constitution  or  the 
legislation  of  Congress,  powers  to  be  assumed 
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and  carried  into  execution  by  iome  rule  wiiicli 
in  the  judgment  of  tliis  court  iB  to  be  applied 
according  to  its  own  opinions  of  convenience  ot 
necesBitj'.  Thus  it  U  admitted  that  by  the  de 
cisions  in  England,  the  juriadiction  of  the  ad- 
miralty did  not  Teach  infra  corpua  comitAtus 
and  wos  limited  to  the  ebb  and  flow  of  th( 
tide;  and  it  is  admitted  that  by  the  previouE 
decisions  of  this  court  the  like  limitations  were 
imposed  OD  the  juriadietioa  of  the  admiralty  in 
this  country;  and  even  this  limitation,  imposed 
48B*]  *by  former  dedsions  of  this  tribunal; 
it  la  obTioua,  allowed  of  some  encroachment 
upon  the  common  law  jurisdiction,  in  bo  fai 
BB  the  ebb  and  flow  of  the  tide  might  bring  the 
aaserted  power  of  the  court  infra  fauces  teirte, 
or  infra  corpus  comitatus.  But  even  this  en- 
croachment is  not  suflllcient  to  satisfy  the 
aspirations  of  the  jurisdiction,  now  for  the  flrat 
time  asserted;  for  now  it  is  insisted  that  any 
waters,  however  they  may  be  within  the  body 
of  a  state  or  county,  are  tlie  peculiar  province  of 
the  admiralty  power;  and  although  it  is  ad- 
mitted that  the  poifer  was  once  clearly  under- 
stood as  being  limited  to  the  ebb  and  flow  of 
the  tide,  yet  now,  without  there  having  been 
mgrafted  any  new  provision  on  the  Constitu- 
tion,  without  the  alteration  of  one  letter  of 
that  instrument,  designed  to  be  the  charter  of 
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JOHN  C.  BULL,  William  X  M-Onre,  and 
Thomaa  S.  Foreman,  Partners,  trading  under 
the  Name  and  Style  of  J.  C.  Bull  St  Co^  for 
the  use  of  the  Firemen's  Inauraoce  Company 
of  LoQiaviUab 


Admiralty  Jurisdiction  of  V.  8.  extends  to  col 
lisious  on  MisBisBippi  River  above  tide 
waters — Owners  of  boat  may  file  libel  in  be- 
half of  insurer  where  part  loss  paid — Flat- 
boat  sheered  by  eddy. 


t  ot  the  admiralty  and  maritime  Ji 
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.  .  ;nti[le4,  on  the  aiiae  state  ol  facts,  ta 
participate  In  the  ume  rellet.  mar  Join  aa  IIM- 
ints,  wbether  the  suit  be  In  persoaani  or  in  rem. 

Hence,  wbere  the  cargo  of  ■  boat  was  partly  In- 
inred,  but  not  tb^  boat  llai'lf,  and  Ibe  in^^iranc 
compan;  nald  for  tbat  part  ot  the  carga  which  « 
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standard,  surely,  than  the  nature  and  char- 
acter of  the  element  to  which  tbe  admiralty  is 
peculiarly  adapted,  and  to  which  it  owes  its 
origin;  that  the  Constitution  may,  nay  must 
*  be  altered  by  the  same  process,  and  must  be 
enlarged,  not  by  amendment  in  the  modes  pro- 
vided, but  according  to  the  opinions  of  the  ju- 
diciary, entertained  upon  their  views  of  ex- 
pediency and  necessity.  My  opinions  may  be 
deemed  to  be  contracted  and  antiquated,  ua- 
suitcd  to  the  day  in  which  we  live,  but  they 
■re  founded  upon  deliberate  conviction  as  to 
the  nature  and  objects  of  limited  government, 
and  by  myself  at  least  cannot  be  disregarded; 
and  I  have  at  least  the  consolation — no  small 
one  it  must  be  admitted — of  the  support  of 
Marshall,  Kent,  and  Story  in  any  error  I  may 
have  committed,  I  cannot  construe  the  Con- 
stitution either  by  mere  geographical  eon- 
Biderations;  cannot  stretch  nor  contract  it  in 
order  to  adnpt  it  to  such  limits,  but  must  in- 
terpret it  by  my  solemn  convictions  of  the 
meaning  of  its  terms,  and  by  what  is  believed 
to  have  been  the  understanding  of  those  by 
whom  it  has  been  formed.  In  the  view  taken 
by  the  court  of  the  evidence  in  this  case,  I 
Nitirely  concur. 

Order. 


the  United  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  coats 
and  damages  at  the  rate  of  six  per  cent,  per 


THIS  was  an  appeal  from  the  Circuit  Gonrt 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Louisiana. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court. 

The  cargo  of  llatboat  No.  2  consisted  of  3,136 
sacks  of  com.  31  barrels  and  one  keg  of  lard. 
J16  sacks  of  oats,  of  which  there  were  insured. 
1,643    sacks   of   corn    (4,125   bush,   at 

75c.)    $3,093.00 

IGS  sacks  oats   (353  bush,  at  40c) . .       141.20 
17  barrels  of  lard 333-63 

93 ,567  31 
which  was  paid  by  the  Insurance  Company. 
with  a  small  deduction.  When  paid,  there  «u 
an  argument  between  tbe  Insurance  Company 
and  John  C.  Bull  &  Co.,  that  the  latter  would 
include   the   Insurance   Company   in    the   libel. 

The  libel  was  filed  by  John  C.  Bull,  William 
J.  U'Clure,  and  Thomas  S.  Foreman,  trading 
under  the  firm  of  John  C.  Bull  &  Co.. 
in  the  District  Court  of  the  United  SUtn. 
They  were  Ihe  owners  of  the  boat  and  of  the 
corn,  and  Hied  the  libel  for  the  use  of  the  Ii- 
Burance  Company.  A  variety  ot  testimony  waa 
taken,  the  important  parts  of  which  arc  stated 
in  the  opinion  of  the  court 

The  District  Court  gave  judgment  in  favor 
of  the  libelants,  in  the  sum  of  «3,753.45. 

The  defendanta  appealed  to  the  CircMt 
Court 
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The  Circuit  Court  Afflrmed  th«  jndgment  ol  2.  That  if  the   InauTance  Company  brought 

the    District    Court,    and    the   defendants   ap-  suit,  it  was  entitled  to  recover  no  more  than 

pealed  to  this  court  what  was  actually  paid  by  it. 

461*]      *It  was  argued  by  Mr.  Coxe  for  the  3.  That,  in  this  action,  the  claim  for  the  loss 

appeJknts,  and  submitted,    on    printed    argu-  sustained  by  the  cargo  was  improperly  joined 

meut,  by  Mr.  Clay  for  the  appellees.  with  a  claim   for  the   injury  to  the   buat,  the 

The  greater  part  of  the  argument  consisted  Insurance  Company  having  no  interest  in  the 

in  aD  examination  and  comparison  of  the  evi-  latter. 
dence,  which  cannot  be  reported. 

JlSg'lS^Vints?  "'"'"'""'■  ""^  ""  '"'"  the't.^r'"  '''^''  "•^"'"^•^  *•"  "^"'""'  "' 

In   cases  of  collision,  the  law  requ^i  that  ^^  objections  were  urged  in  the  argument 

there    should    be    preponderating    evidence  ^  ^f  tid^  ^aiie  b,  the  appellants'  counsel,  igainst 

fix  the  loss  upon  the  party  sought  to  be  charged,  y^,  ^^^  giviig  a  decision  upon  its  merits. 

before  te  can  be  condemned  to  make  compensa-  j^^^  one,  that  the  court  had  not  jurisdiction 

uon.     The   Ligo,  2  Hagg.   366;    Curtis,  Adm.  ^„  ^^^„„„J  „f  ^he  locality  of  the  collision,  it 

Uig.  144,  sec  0.  ^^^■       beyond  tide  water;   and  the  other,  that 

A  collision  maj;   happen  without  blame   be-  ^^^  fibellnts  could  not  prosecute  this  suit  for 

ing  impuUble  to  either  party     In  such  case  the  ^^e  benefit  of  others,  m  the  libelanU  have  no 

loss  must  be  borne  by  the  party  upon  whom  it  interest  in  it 

happens  to  light.  It  may  be  the  reault  of  mut-  ^he  first  may  be  disposed  of,  because  the 
ual  negligence  or  misconduct.  In  such  case,  ^^^j  ^^  this  term,  has  decided,  in  the  case  of 
the  faupreme  Court  of  Louisiana  hM  decided  ^he  Genesee  Chief  v.  Fitzhugh  et  al.,  that  the 
that  plaintiff  cannot  recover.  3  Ann.  Rep.  constitutional  jurisdiction  of  the  United  SUt*s 
,■  ,  ....  .  ■..  in  admiralty  was  not  limited  by  tide  water. 
The  general  presumption  in  favor  of  the  ^ut  was  extended  to  the  lakes  Lid  navigable 
IMirty  charged  Is  in  this  case  corroborated  by  a  divers  of  the  United  States, 
single  fact,  in  regard  to  which  there  is  no  con-  ^he  other  objection  is  not  sustained  by  the 
trariety  in  the  evidence  "  seems  af^d  on  ,9  j^  (he  cause.  Mr.  Atwood,  p.  39  of  the 
all  hands  that  the  bead  of  the  steamboat  had  R^,d,  states  what  was  the  amSunt  of  in- 
passed  the  flatboat  before  the  collision  oc-  ,u„nce  which  was  paid  upon  the  cargo,  by 
«urred,  and  before  anyone  anticipated  the  dan-  ^^,^  Firemen's  Insurance  C^pany  of  Louis- 
ger.  Nothing,  under  such  circumstances,  could  ^^^  ^^j  that  nothing  was  paid  to  the  libel- 
hare  led  to  the  ataatrophe  but  the  unwpect.  i^„ts.  Bull  &  Co.,  for  the  loss  of  the  boat. 
ed  movement  of  the  flatboat,  ooc*»oned  by  the  i„  admiralty,  the  party  entitled  to  relief 
V"  ...  ,  .  ,■  ,  L  ,.  ehould  always  be  made  libelant;  and  the  prac- 
As  to  the  meaaure  of  damage*,  it  is  iubmit-  u^e  of  instituting  a  suit  in  the  name  of  one  per - 
Ud  that,  in  a  case  of  this  description,  vindic-  ^^  (^r  the  benefit  of  another,  to  whom  the 
tivo  damages  ought  not  to  be  allowed;  nor  la  right  has  been  transferred,  only  obtains  in  par- 
the  party  entitled  to  more  than  indemniflca-  ticular  cases.  But  all  persons  entitled  on  tli.' 
tion.  Under  this  rule,  where  the  property  in-  game  state  of  facts  to  participat*  in  the  same 
jured  is  in  transitu,  and  has  not  reached  the  relief,  may  join  as  libelants,  whether  the  suit 
port  of  destination,  the  prime  cost  and  the  jj^  j^  peraonam  or  in  rem.  Benedict,  211,  sec. 
necessary  expenses  incurred,  furnish  the  meas-  350, 

tire  of  damages,     Amistad  de  Eues,  8  Wheat.  Mr.    Atwood,    in    his   testimony,   says,   how 

385;  Amiable  Nancj,  3   Wheat.  546;   I  Paine,  guji  4  Co_  became  united  with  the  Insurance 

111;   The  Lively,   1   GalL  3US;   The  Appollon,  Company  in  this  suit,  though  it  Is  not  stat^  in 

«  Wheat.   362.  the  libel  with  the  precise  formality  it  should 

Another  question  arises  in  this  case.     After  tave  been,  yet  it  appears  sufficiently  plain  In 

the  master  and  crew  had  been  carried  to  New  other  parts  of  the  libel,  and  from  the  proofs  in 

Orleans    in    the    Memphis,    in    March,     1847,  the  cause,  that  the  parties  named  in  the  libel 

namely,  in  March,  1848,  Bull  and  his  partners  h^ve  respectively  an  interest,  which  is  covered 

bring  this  suit  for  the  use  of  the  Firemen's  In-  by   the   principle   just   stated,   that   the   same 

surnnce  Company  of  Louisville.    From  the  bill  state  of  facta  which  will  give  relict  to  one  will 

of  lading,  it  appears  that  the  cargo  belonged  to  permit  others  to  be  joined  as  libelants.     It  is 

several    individuals.      The    insurance    ellected  „„   substantial   objection,   then,   that   the   suit 

by   them,  March   22,   1847,   covered   tin;   entire  jias  been  brought  *in  the  name  of  Bull  ["469 

<argo;  but  there  was  no  insurance  on  the  boat  4,  co„  for  the  use  of  the  Firemen's  Insurance 

itself.      The    amount   of    loss,    $3,496.48,    was  Company,      The    insurance,    in    this    instance, 

r*d  May  4,  1847;  and  it  was  agreed  that  Bull  «„  upon  the  cargo  of  boat  No.  2,  and  not  up- 

Co.   should  bring  a   suit   for   the   recovery,  on   the    boat.      The   cargo,   however,    was   not 

The    judgment    was    for    $3,7E3,4S,    exceeding  fuHy  insured.     The  Insurance  Company,  upon 

the  loss  paid  by  the  Insurance  Company,  with  being  informed  of  the  loss  of  it  from  a  collision 

interest,  and  manifestly  included  the  boat,  etc.  with  the  Memphis,   paid  their  policy  upon  it, 

*«8*]      'The   action   is  brought,   as  the   libel  and  that  placed  them  in  a  condition  to  bring 

avers  (p.  4),  exclusively  for  the  use  of  the  In-  this  suit  for  ita  recovery,  if  it  could  be  ascer- 

aurance  Company;  yet  the  claim  embraces  the  twined  that  the  collision  was  produced  by  the 

boat,  on  which  there  was  no  insurance.  lault  of  those  who  were  in  charge  of  the  steam- 

I.  It  is  submitted  that,  after  the  payment  of  er  belonging  to  the  appellants. 

the  loss  by  the  company,  Bull  A  Co.  had  no  We  will  now  inquire  from  what  cause  tha 

eight  to  bring  this  suit,  he  being  already  paid,  collision  happened,  or  who  waa  in  the  fault. 
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In  the  second  article  wb  have  a  descriptio: 
of  its  locality.  It  was  at  a  point  in  the  Mii 
Bissippi  River  opposite  Prophet's  Island,  in  th 
State  of  Louisiana,  and  took  place  on  the  11th 
April,  1S47,  on  a  clear  day,  between  the  hours 
of  nine  and  ten  o'clock,  in  the  forenoon,  whilst 
the  flatboat,  No.  2,  was  going  down  stream 
the  usual  and  proper  cbanael.  It  seems  that 
she  was  drawn  in  toward  the  shore  by  an 
eddj,  and  that  whilst  there,  the  steamer  Mem- 
phis, also  descending  the  river,  and  the  llatboAt 
came  in  contact  with  ea«h  other,  from  which 
tlie  ilathoat  was  capsized  and  sunk  in  less  than 
four  minut«B,  losing  her  whole  carEO,  except- 
ing sixteen  barrels  and  one  keg  of  lard.  The 
allegation  is,  that  the  steamer,  with  proper 
care  and  skill,  might  with  great  ease  have  been 
kept  clear  of  said  Hatboat,  and  that  the  flat- 
boat  could  not  possibly  get  out  of  the  way  of 
the  steamboat,  but  was  run  against  by  the 
steamer  with  great  force  and  violence,  striking 
her  on  her  starboard  quarter,  and  causing  her 
to  till  rapidly.  The  answer  of  the  respond- 
ents to  thiB  allegation  is,  that  the  steamer  was 
carefully  Koing  uown  the  Mississippi,  being  at 
the  time  in  the  proper  place  for  a  descendtn); 
boat,  and  that  the  officers  on  board  of  said 
aleumbuat  uusurved  tivo  Hatboats  in  the  eddi 
on  both  sides  of  the  river,  one  in  the  eddy  on 
the  right  side  of  the  river,  the  other  in  that 
on  the  left,  the  latter  being  the  Hatboat,  No. 
It  is  further  statpil,  that  when  the  flatboata 
wan  diacovered,  there  was  ample  space  for 
ilie  fiUuluUoat  to  pass  safely  between  them. 
The  Oatboat  on  the  right-hand  side  of  the  river 
was  nearest  the  steamboat,  and  was  first  passed. 
It  la  also  stated,  that  in  order  to  leave  ample 
room  for  passing  in  safety  Satboat  No.  2, 
which  was  on  the  left  side,  that  the  Memphis 
was  steered  as  closely  to  the  first  flatboat  as  it 
was  prudent  or  sufe  to  go;  that  after  tlie  boat 
!iad  been  safely  passed,  the  flatboat,  No.  2,  ap* 
[leared  to  be  some  two  hundred  yards  in  the 
eddy  from  the  course  of  the  steamer,  the 
captain  of  her  requesting  that  a  Louisville  pa- 
,1.1'  niiglit  [le  tliruwn  iutu  the  river  fur  him, 
'stating  tliat  he  would  send  his  skilf  out  for  it 
I'p  to  this  time  there  was  not  the  Hli;;litcBt  ap- 
4  7  0"!  prehension  of  n  •collision.  The  captain 
if  tlic  .ilemphis  not  liking;  the  position  of  Hit 
llalboat,  she  being  at  the  time  oS  to  the  left  of 
iii^  boat,  with  iier  bow  nearly  at  r);.'lit  angles  to 
Ills  boat,  requested  the  persons  on  the  boat  to 
throw  down  her  stem.  The  captain  of  the 
llatboat  seized  the  helm  and  endeavored  to  do 
.40,  but  could  not  succeed.  A  moment  before 
this,  no  one  could  have  suppnseil  a  collision 
.possible,  but  just  about  the  time  the  bow  of  the 
Memphis  passed  the  flatboat,  she  being  then  a 
considerable  distance  to  the  left  of  the  course 
of  the  Memphis,  a  sudden  change  in  the  cur- 
rent of  the  eddy,  or  some  other  cause  unknown 
to  these  respondents,  threw  the  said  flatboat 
ag-.iinst  the  larboard  wlieelhousp  of  the  Mom- 
phis,  nearly  bow  foremost,  which  started  one 
of  the  planks  of  her  bow,  causing  her  soon  to 
nil  with  water  and  sink.  That  previous  to,  and 
at  the  time  of  the  collision,  the  Memphis  was 
inning   in   the  current  of   the  river,  between 


the  t' 


I  eddiei 


respondents,  iubstantiallv  agreeing  with  euh 
other,  as  to  the  eddies,  toe  locality  of  the  ool' 
lision,  and  the  relative  positions  of  the  boats  to 
each  other  at  that  moment,  it  would  be  difficult 
to  determine  by  the  fault  of  which  of  them  tlw 
disaster  was  occasioned.  But  from  the  ante- 
cedent navigation  of  the  Memphis  from  tlu 
point  where  the  flatboats  were  first  obeerred, 
whether  it  shall  be  taken  from  the  narrative  of 
the  respondent  just  recited,  or  from  the  evi. 
dence  in  the  case,  it  cannot  be  doubted  that  the 
collision  was  produced  by  the  carelessneaa  or 
ignorance  or  disregard  of  her  pilot  of  the  cod- 
sequences  which  those  eddies  might  produce  in 
the  positions  iu  which  the  Memphis  and  llat- 
boats  then  were.  It  is  not  denied  by  the  re- 
spondents, and  it  is  asserted  by  the  libelanta, 
that  the  flatboat  was,  from  the  time  the  Mem- 
phis Urst  saw  Ler,  until  she  was  sunk,  in  the 
proper  channel  of  downward  navigation,  floated 
onward  only  by  the  current.  The  captain  of 
the  Memphis,  in  his  downward  course,  was  the 
first  to  discover  the  danger  resulting  from  the 
position  in  which  his  vessel  had  been  placed 
relatively  to  the  flatboat.  He  says  he  did  not 
like  it,  am!  requested  those  on  board  the  flat- 
boat  to  throw  down  her  stem.  He  admits  that 
the  captain  of  the  flatboat  endeavored  to  do  so. 
but  could  not  succeed.  He  had  approached 
the  flatboat,  without  any  change  in  the  position 
of  the  flatboat  up  to  that  moment.  Now,  if 
according  to  his  own  declaration,  the  collisioi 
occurred  but  a  moment  after,  before  he  can  be 
excused  for  his  near  approadi  to  the  flatboat, 
he  must  show  that  there  was  not  water  room, 
and  of  sufficient  depth,  to  have  run  the  Mea- 
phis  farther  oS  than  he  did,  and  that  then 
was  not,  on  either  side  of  the  flatboat,  a  suffi- 
cient width  of  water  for  him  to  have  passed  tht 
flatboat  at  a  distance  greater  than  the  length  of 
the  'Memphis,  for  It  is  plain,  if  that  ['471 
had  been  done,  whether  the  eddy  turned  tht 
Hatboat  or  not,  that  the  two  boats  could  not 
have  come  into  collision.  The  evidence  on  tlit 
part  of  the  respondents  confirms  this  view  of 
the  case;  for  Gatusha  says,  that  at  the  timtol 
the  collision  there  was  room  enougb  for  the 
Memphis  to  pass  without  interfering  with  tM 
flatboat  at  all;  and  Thomas  testifies  that  the 
flatboat  was  floating  with  the  current,  and  the 
steajnboat  running  with  the  stream,  ind 
thought  that  at  the  place  of  accident,  there  vtf, 
an  eddy  on  both  sides  of  the  river,  that  tbf 
river  was  very  high  and  broad,  and  the  Mnn- 
phis  might  have  passed  on  either  side  sad 
thereby  prevented  the  accident.  It  is  further 
stated  by  this  witness,  that  the  Memphis  ws* 
coming  towards  the  flatboat,  and  if  we  bsJ 
pulled  from  her  we  should  have  got  into  the 
■ '  r  towards  her,  and  she  would  have  run  over 
we  did  everything  we  could  to  prevent  said 
accident,  and  it  was  not  caused  by  the  careless- 
ness  or  want  of  skill  of  the  crew  of  the  flat1>aat. 
Yourd,  another  witness,  confirms  this  stat« 
ment,  and  that  the  Memphis  bad  "a  plenty  of 
I  to  avoid  her."  Henry  Moore,  another 
ess,  says  that  the  accident  was  caused  bt 
the  fault  of  the  pilot  or  crew  of  the  stearaboai 
Memphis;  that  it  occurred  in  daylight,  vies 
there  was  no  fog  on  the  river  and  no  wind; 
that  on  the  left  aida  of  the  ateamboat  were 
HowiLrd  11. 
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tlires  hundred  7*rds  of  water;  thkt  the  steam- 
boat might  have  poBaed  on  either  side  with  per- 
fect safety  to  herself  and  the  flatboat.  as  there 
wt^re  neither  bare  nor  snaga  in  that  part  of  the 
river;  but  that  instead  of  passing  around,  ehe 
brtwcen  the  fiatboat  and  a  liayboat  that  was 
iloating  between  ua  and  the  rigbt-hand  shore, 
nnd  struck  our  boat  us  he  has  stated.  The  re- 
apondenta'  witneas,  lientley,  confirms  the  state- 
ment of  the  last  witness,  that  the  ateamer  ran 
between  the  two  boats,  running  as  near  to  thi 
boat  on  the  right,  in  order  to  leave  aa  much 
room  for  the  one  on  the  left,  as  possible;  and 
that  be  did  not,  after  he  had  passed  the  boat  on 
tlie  right,  apprehend  there  was  anj  danger  of 
collision  with  the  boat  on  the  left;  that  the 
Memphis  kept  a  atraieht  course  down  the  cur- 
rent of  the  river,  and  did  not  auppoae,  when  the 
Memphis  passed  the  first  flatboat,  that  he  would 
run  within  a  hundred  yards  of  tlie  boat,  No.  2. 
He  further  states,  that  the  Aatboat,  No.  2,  did 
not  change  her  relative  position  to  the  eourse 
the  Memphis  was  running,  but  it  waa  caused  by 
the  eddy  forcing  out  the  flatboat  into  the  cur- 
rent of  the  river;  that  he,  as  the  pilot,  ran  the 
Memphis  in  such  a  manner  as  he  tlmught  would 
prevent  a  collision.  He  thinks  the  Memphis 
was  Rfty  yards  from  the  flatboat,  when  the  bow 
of  the  Memphis  passed  her;  at  that  time  wit- 
neas waa  running,  quartering  into  the  bend  on 
472*]  the  'left.    About  that  time  he  was  ap- 

Erehensive  of  a  collision,  and  that  it  was  caused 
y  the  approach  of  the  flatboat.  But  this  wit- 
ness says,  that  the  river  at  the  place  of  collision 
was  from  three  quarters  to  a  mile  wide.  Now, 
with  this  fact,  stated  by  himself,  why  was  it 
necessary  to  run  the  Memphis  on  such  a  course 
as  that  such  a  collision  should  have  happened! 
Or  why  was  she  not  run  at  such  a  distance  as 
that  it  could  not  have  occurredT  Added  to  this, 
this  witness  knew  the  force  of  the  eddies,  and 
siiould  have  guarded  cautiously  against  their 
etrect. 

This  is  a  cause  of  collision  happening  in 
br<jad  daylight  after  the  steamer  had  observed 
the  llatboat  for  more  than  the  distance  of  half 
a  mile.  Tha  evidence  shows  that  the  steamer 
could  have  been  differently  navigated  from  the 
manner  in  which  she  was,  and  that  the  course 
she  was  run,  though  in  the  judgment  of  the 
pilot  was  the  best  under  the  circumstances,  yet 
that  it  was  a  course  which  caused  the  collision, 
and  that  another  might  have  been  taken  by 
which  there  would  have  been  no  poasibility  of 
a  collision. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Mr.  Justice  Daniel  dissented  from  the  de- 
cision in  this  case,  on  the  ground  of  the  want 
of  jurisdiction  in  the  admiralty  courts  of  the 
United  States  in  cases  like  the  present. 

Order. 

This  eaute  came  on  to  be  heard  on  the  tran- 
■eript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
■Ideration  whereof,  it  is  now  here  ordered,  ad- 
Judged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  thia  causa  b^ 
It  Ij.  ed. 


and  the  same  is  hereby  sRlnned,  irith  costs  and 
damagea  at  the  rate  of  sis  per  centum  per  an- 


MYRA  CLAEK  GAINES,  Appellant, 


legitimate  daughter  of  deceased — eri- 
dence,  admissibility  and  sufficiency  of  mar- 
riage certificate — ancient  ecclesiastical  rec- 
ord to  prove  bigamy — decree  in  feigned  suit 
— letters — deposition  of  complainant  s  mother 
used  in  another  proceeding  is  competent  evi- 
dence against  complainant. 

ISytK  Clark  Oalnes  Oled  a  bill  In  Cbsacery,  al^ 
leglDf  her  clalto  to  certain  proper^  upon  the 
ground  tbat  Clatk.  who  died  aelud  oi  the  proper- 
ty, had  been  married  to  Zullme.  the  mother  of  tbe 


That  no  such 

That  Zullme  was.  at 

rlsge,  the  wire  ot  a 


was  resisted  upon  two  g 
""""'"  o(  the  a 


ned  Pe^craoge.     The 


:   wile  TlflDg.   and 


therefore  was  aulit;  of  bleamr. 

_^In  this  cBse.Jt  is  decided  that  the  two^ principal 


jh  the  fac- 

aod  Clark  |'473 
,  are  uuworthy  of 


'al  the  marrlaee  between  ZiiUme 
(tbe  parents  of  the  complalDsnl) 
credit, 

Tbat  tbe  chain  of  blgumr  against  Desgrange  Is 


Dslttoas 


estlfj  ti 


It 


odIt  state  bearssf  aod  rumor. 

■  2.  That  the  naked  eonfcaalona  of  bigamy  which 
Deagranee  was  alleged  to  bave  mode  are  Incompe- 
tant  eitdcnoe  end  loadmiaalble  as  against  tbe  ex- 
ecutorg  ol  Clark  aud  purcbasi-ra  balding  by  saiea 
from  tbeni.  To  bold  that  ettber  party  could,  by  a 
mere  declsratlan,  establlsb  tbe  last  Ibat  a  marriage 
was  void,  would  t>e  an  alarming  doctilce. 

3.  A  cerllflcatc  ot  a  priest,  glvea  slitten  years 
after  tbe  marriage,  tbat  he  bad  married  Uesgcaagc 
to  his  alleged  Urst  wife,  wai  loadmlsslble  as  evt- 
denee.  Tbere  was  no  register  of  the  marriage  In 
tbe  records  at  the  cbureh. 

4.  A  mutilated  record  of  a  Suit  brought  by  Zu- 
'    Desgrangc.  and  alleged  to   baye  been 


for  the  purpose 

of  Deagiange.     The  cause  of  acti 
" etition  '— -•—  ■  ■     • 


a  bim 


>ld,  does  not  prove  tbe  bigamy 
tlon  la  uat  stsled. 

itlcal  record,  takeo 


A  Bwarn  copy  of 
at  the  proper  offlce  and  produced  by  mi:  miviui 
keeper  of  tbe  records,  may  be  admitted  aa  evidence, 
the  original  being  produced  by  tbe  bisbop  who  had 
charge  of  tbe  records  of  tbe  hlahoprlc. 

This  purported  to  be  a  trial  of  Desgrange  for 
bigamy,  and  bla  acquittal.  It  was  competent  evi- 
dence as  rebutting  teatlmooy  iDasmucb  as  proof  of 
tbe  loaa  of  the  record  and  aecondary  proof  of  Its 
contents  bad  been  given  on  the  other  side. 

Tbe  depoaltlons  ot  Zullme  In  tbis  eccleslaatlcal 
ease,  and  also  In  a  suit  brought  by  ber  agaluat  Des- 
grange (or  alimony,  are  received  by  tbia  court  as 
competent  evidence,  because  there  was  notice  of  a 
motion  In  the  Circuit  Court  to  suppress  tbe  evi- 
dence, but  In  the  course  of  a  long  trial  no  such  mo- 
tion was  made.     If  It  had  been  made,  tbe  deponent 
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henelt  was  at  band  to  testify. 
IDB  been  nude  to  It  In  the  cour 
be  made  here.     MoreoTer.  the  c 
under  a  deed  at  gift  (rom  tbe  di 
topped  by  her  declaration  a. 

Tbe  decree  ot  this  court  Id  tht 
V.  Galnea.  &  llov.  !>5U.  cannot  al 
because  these  persona  were  not 


THIS  was  an  appe&l  from  the  Circuit  Court 
of  the  United  SUtea  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  bill  was  originally  Sled  in  the  Circuit 
Court  by  William  W.  Whitney  and  Myra  Clark 
Whitney  (cow  Hyra  Clark  Gaines)  in  1830. 
From  1834  to  1S36  they  had  been  proceeding  in 
the  Probate  Court  of  Louisiana,  until  in  1836 
their  petition  was  distniBsed.  They  then  filed 
a  bill  in  the  Circuit  Court  of  the  United 
States. 

At  January  Term,  183B,  a  motion  was  made 
'  in  this  court  for  a  mandamus  to  compel  the 
Circuit  Court  to  proceed  according  to  tbe  riilea 
established  by  this  court  for  the  regulation  of 
chancery  proceedings.  The  case  is  reported  in 
13  Pet.  404. 

It  came  up  again  at  January  Term,  1641,  up- 
on a  certificate  of  division  in  opinion  between 
the  judges  of  the  Circuit  Court,  whether  chan. 
eery  practice  should  prevail  there  or  not,  and 
is  reported  in  15  Pet.  9. 

The  defendants  below  having  demurred  to  the 
bill,  the  case  came  up  again  upon  another  cer- 
4  7  4*]  tificate  of  division  in  opinion  at  'Janu- 
ary Term,  1844,  and  is  reported  in  2  How.  €19, 
under  the  name  of  Gaines  et  ux.  v.  Chew  et  al. 

One  of  the  defendants,  Patterson,  having  an- 
swered the  bill  instead  of  demurring  to  it,  this 
branch  of  the  case  came  before  this  court  again 
at  January  Term,  1848,  and  is  reported  in  6 
How.  550. 

The  present  case  now  came  up  upon  pleas, 
answers,  replications,  and  evidence,  constitut- 
ing a.  record  of  upwards  of  twelve  hundred 
printed  pages.  Much  of  the  history  of  the  case 
and  the  substance  of  a  considerable  portion  of 
the  evidence  is  given  in  the  two  reports  in  2 
How.  and  6  How.,  and  the  reader  is  referred  to 
those  reports.  Some  of  the  most  important 
parts  of  the  additional  evidence,  introduced 
into  the  case  for  the  first  time,  will  be  noticed 
in  the  present  statement. 

Mrs.  Gaines  claimed  under  two  distinct  ti- 
tles; one  as  the  forced  heir  of  her  father,  Daniel 
Clark,  and  the  other  as  the  assignee  of  her 
mother's  share  of  the  estate,  which  had  been 
conveyed  to  her  by  her  mother.  In  either 
view,  the  lawful  mnrriaBP  between  Daniel 
Clark,  her  father,  and  Zulime  Carriire,  her 
mother,  alleged  to  have  taken  place  in  1802  or 
1803,  was  the  great  point  in  the  case  to  be 
proved  ;  and  th■^  **rst  step  to  establish  that  was 
ibe  capacity  of  ZuIidib  ;;■  marry.  Her  previous 
marriage  with  Desgrange  wos  admitted;  but  it 
iiras  alltged  to  have  been  null  and  void  ab  initio, 
because  Desgrange  had  another  wife  living  I 
when  he  contracted  his  marriage  with  Zulime 
Carri^re.  Fart  of  the  evidence  to  sustain  this  I 
charge  of  bigamy  against  Desgrange  is  recited  I 
ill  the  opinion  of  the  court,  vi/..:  the  tostiniony 
of  Madame  Despau,  Madame  Caillnvet,  Josejjh 
Bellechasse,  and  Madame  Bengueril.  Two  otii-  I 
«r  pieces  of  evidence  were  ri'lied  upon  bv  ■ 
the  complainant  lo  fix  U\c  eVavB-;  o^  ■yigp.m-j 
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upon  Desgrange,  which  are  referred  to  in  tb» 
opinion  of  the  court  with  an  intimation  thftt 
the  reporter  should  set  them  forth  with  mor« 
particularity.     They  were  as  follows: 

1st.  The  Catholic  priest's  certificate  of  Dw- 
grange's  prior  marriage. 

The  existence  of  this  paper  was  discovered 
in  the  following  manner,  as  stated  in  the  depo- 
sition of  James  Gardette,  taken  under  a  com. 
mission: 

"And  afterwards,  to  wit:  on  tbe  10th  July, 
184B,  appeared  Dr.  James  Gardette,  a  witnen, 
heretofore  called  and  examined  on  behalf  of 
complainant,  and  now  by  them  recalled,  doth 
depose  and  say: 

Witness  being  shown  document  No.  0,  filed 
with  the  commissioner  by  complainant  on  23d 
June,  1849,  being  a  certificate  of  marriage  of 
one  jacobum  Desgrange  and  Barbara  Orci,  be 
was  asked  to  state  when  and  where  the  same 
was  found.  Witness  'says:  My  mother  [*47* 
and  myself  were  looking  over  the  papers  of  Dr. 
Gardette,  my  father ;  several  papers  fell  on  tlw 
floor,  and  among  them  this  paper  was  found. 
This  paper  was  found  after  tiie  decision  of  the 
Patterson  case  in  the  Circuit  Court  of  the 
United  States,  and  before  the  decision  of  the 
same  case  in  the  Supreme  Court  of  the  United 
States.  And  it  was  handed  by  my  mother  to 
General  Gaines  or  his  wife  immediately  after  it 
was  found.  James  Gardette. 

Cross-examination  waived  by  Louis  Janin, 
Esq.,  of  counsel  for  defendants. 

J.   W.  Gurley,  Commissioner." 

The  certificate  was  as  follows.  The  Latin  it 
given  as  it  is  printed  in  tbe  record: 

t 

"Omnibus  has  literal,  Inspoetnns  SalntcH  fa 

Domino. 

Ego  infrascriptus  sacerdoa  Catholico* 

et  ApostiiicuB,   pastor  Ecclesite   S.  Petri 

Apostoli,  hinc  Prssentibus,  notum  facio 

ji      et  attestor  omnibus  et  singulis,  quorum 

g  interest,  quod  die  sexta  mensis  Julij,  A 
.g  D.  17D0,  ra  matrimonium  conjunxerun 
'*'  ,  Jacobum  Desgrange  et  Barbara  m  Ord, 
:Sco  Testes  prEesentes  fuerunt.  Joanne*  0'- 
~-^  Conneli,  Carolua  Bernardi,  et  VietofW 
K  Bernard].  In  quorum  tidem.  has  nuon 
^0  propria  acripsi,  et  subscripsi,  vigilloq. 
muiiiri.    Datum  Neo  Eboraci,  vulgo  Ne* 

<      York,   hac   die    lid   mensis    Septembris, 
A.  D.  1806. 

Gulielmus  V.  O'Brien, 
Pastor  Ecclesin  S.  Petri  ut  supra. 
Keg.  pag.  '45. 

"Nous,  Gabriel  Rey,  general  divisiooairt, 
conimis!<nire  des  relationes  commercialea  dc 
France,  ii  New  York,  certifione  que  Monsieni 
Guillaume  V.  O'Brien,  dont  la  signature  at 
appose  &  I'extrait  de  mariage  en  I'autre  part, 
est  pretre  et  cure  de  I'Egliae  Catholiqne  de  Su. 
Pierre,  en  cett6  ville  de  New  York,  et  qu'M 
cette  qualite  foi  doit  etre  a  jouter  i  aa  dilf 
lignature  tant  en  jugement  que  hors. 

En  tCraoin  de  quoi  nous  avons  sign6  le  pit- 

sente   et   seel  16   fait   appose r   te   timbn 

[L.  S.]  du    commissariat,   ft   New    Y'orK,   le  11 

Septembre,    1808.  Key." 

Indorsed:  "Admitted  by  defendants  m 
proved,  re-ierving  all  legal  objections  to  its  id- 
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478*]  "In  order  to  fortify  this  ecrUBckte, 
thp  depositiona  of  Ellen  Guinan,  John  Power, 
and  Charles  E.  Benaon  were  taken  in  I84S. 

Ellen  Ouinan  waa  the  niece  of  William  V. 
O'Brien,  and  resided  with  him  from  the  time 
that  she  waa  nine  yeara  old  until  he  died,  heing 
about  twenty  yeara.  CBnen  waa  pastor  of 
the  church  for  thirty  years ,  viz.:  from  1784  to 
1814,  when  he  died.  She  had  been  accustomed 
to  see  bim  write  several  times  a  day,  and  testi- 
fied that  the  whole  of  the  above  certificate  was 
in  hia  handwriting.     She  also  deposed  as  fol- 

13.  Question.  Do  you  know  the  persons 
named  in  the  body  of  this  exhibit,  Joannes 
O'Connell,  Carolus  Bernardi,  and  Victoria  Ber- 

Answer.  I  have  heard  of  them,  and  think 
they  are  dead,  but  never  knew  or  saw  them 
that  I  know  of. 

14.  Question.  Did  you  Icnow  Jaeobum  Des- 
grange  and  Barbara  M.  Orel,  named  in  the  body 
of  the  eshibitT 

Answer.  I  did  not — never  have  known  them. 

15.  Question.  Do  you  know  whether  the 
books  or  records  of  SL  Peter's  Chureh  were  at 
any  tirae  destroyed? 

Answer.    I  heard  they  were, 

10.  Question.  When  did  you  hear  they  were, 
and  on  what  occasion  T 

Answer.  A  gentleman  from  Ireland,  Mr. 
Cruise,  who  married  the  sister  of  Sir  John 
Johnston,  of  Johnstown  and  Warrenstown,  in 
Ireland,  came  to  inquirt  about  the  marriage  of 
one  of  his  family,  whom  he  had  understood 
waa  married  by  my  uncle.  I  told  him  to  go 
to  the  church,  as  we  had  given  up  uncle's  hooks 
after  his  death  to  Bishop  Connelly,  Catholic 
Bishop  of  this  city.  He  came  back  and  told  us 
that  be  had  found  that  the  books  had  been  de- 
stroyed by  fire. 

IT.  Question.  About  how  long  ago  was  it 
that  yuu  thus  heard  that  the  Imoks  were  de- 
stroyed I 

Answer.  To  the  best  of  my  recollection, 
about  thirteen  or  fourteen  years  ago. 

18.  Question.  What  did  you  hear  of  Joannes 
O'Connell,  Carolus  Bernardi,  and  Victoria  Ber' 
nardi,  named  in  the  exhibit  shown  you,  and 
mentioned  in  a  previous  question? 

Answer.  I  heard  from  my  aunt,  Louisa  Jane 
O'Brien,  that  they  were  all  attached  to  the 
Spanish  ambassador's  suite.  I  think  O'Connell 
was  his  chaplain. 

John  Poner,  the  Vicar-General  of  the  Diocese 
of  New  York,  and  pastor  of  St.  Peter's  church, 
deposed  as  follows; 

2.  Question.  How  long  have  you  been  pastor 
of  St.  Peter's  churehT 

Answer.  I  have  been  officiating  as  clergy- 
477*]  man  in  that  church  •twenty-six  years 
(taken  in  1846),  and  pastor  of  it  about  twenty 

n  Question.  Have  records  been  kept  in  said 
St.  Peter's  church  of  the  marriages  soleRinized 
by  the  clergymen  officiating  there  I 

Ausiver.  There  have  been,  with  more  or  less 
regularity;  there  have  been  frequent  omissions 
Arising  either  from  neglect  or  accident. 

4.  Question.      Is    there   any    written    record 
now  existing  of   the  marriages  solemnized   by 
the   clergymen  of  the  »aid  church  previous  to 
the  year  18001 
IS  L.  «d. 


Answer.  I  dont  know  that  such  a  record 
exists;  I  have  beard  that  it  was  missing,  but 
have  made  no  particular  personal  search  for  it; 
I  don't  know  that  I  ever  saw  it. 

G.  Question.  Have  you  known,  personally 
or  by  reputation,  William  V.  O'Brien,  now 
deceased? 

Answer.  I  have  no  personal  knowledge  of 
him;  he  was  dead  when  I  came  to  this  country, 
but  his  memory  was  then  fresh  In  the  minds  of 
people,  and  he  was  held  in  high  repute. 

6.  Question.  What  was  his  profession,  and 
what  place  or  office  did  be  hold  hereT 

Answer.    He  was  pastor  of  St.  Peter's  church. 

7.  Question.  How  long  had  he  been  pastor 
of  St..  Peter's  cbnrchi 

Answer.  Many  yeara ;  I  cannot  say  the  pre- 
cise time. 

8.  Question.  Do  there  appear  to  be  any  rec- 
ords in  said  church  kept  by  him  of  the  bap- 
tisms which  he  solemnized  whilst  pastor  of  said 
church! 

Anawer.    There  do. 

B.  Question.  Have  they  been  universally  and 
at  all  times  received  as  genuine  and  authentic! 

Answer.  They  have  been  always  received 
as  genuine  and  authentic,  and  I  have  no  doubt 
that  they  are  so. 

10.  Question.  Have  you  any  knowledge  of 
the  handwriting  of  said  William  V.  O'Brien; 
and  if  so,  whence  have  you   derived  it? 

Answer.  I  have  a  knowledge  of  his  hand- 
writing, which  I  derived  from  the  register  of 
baptisms  in  St.  Peter's  church,  which  have  al- 
ways been  received  as handwriting. 

11.  Question.  From  the  knowledge  which  you 
have  thus  derived  of  his  handwriting,  do  you 
believe  the  signature  Gulielmus  V.  O'Brien,  in 
the  exhibit  marked  A,  now  shown  you,  to  be 
in  the  handwriting  of  said  William  V.  O'- 
Brien t 

Answer.  I  believe  It  to  be  his  handwriting; 
it  is  identically  the  same  handwriting  with  that 
of  the  records  now  in  the  church  of  which  I 
have  spoken. 

*12.  Question.  In  whose  handwrit-  [*4TS 
ing  do  you  believe  the  writing  in  said  exhibit 
preceding  aaid  signature,  that  is,  the  body  of 
the  marriage  certificate,  to  which  said  signature 
is  affixed,  to  bet 

Answer.  In  the  handwriting  of  said  Rev. 
William  V.  O'Brien. 

13.  Question.  In  what  language  did  said 
Rev.  Mr.  O'Brien  keep  his  records  before  spoken 
oft 

Answer.    In  the  Latin  language. 

14.  Question.  How  did  he  sign  hia  name 
when  writing  in  the  I.atin  language! 

Answer.  In  the  same  manner  as  it  is  signed 
in  the  exhibit  marked  A.  which  you  have 
shown  me — Gulielmus  V.  O'Brien. 

16.  Question.  Bad  said  Kev.  Mr.  O'Brien 
full  and  legal  power  to  solemnize  and  perform 
the  ceremonies  of  marriage  while  he  was  pastor 
of  St.   Peter's   church? 

Answer.    He  had. 

16.  Question.  Have  yon  a  knowledge  of, 
and  are  you  versea  in,  the  lL.atin  languageT 

Answer.    I  am  versed  in  the  Latin  language. 

17.  Question.  Please  to  read  said  certificate 
of  marriage  marked  exhibit  A,  now  shown  you, 
and  state  whether  the  marria^a  <A  Q««n^wc^t 
therein  eeitifled  Ui,  iiaa  -5«toT'ni.«&  nRWwej™* 
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SO  far  aa  the  s&me  appeatB  in,  uid  by  virtue  of, 
the  aaid  certificate? 

Answer.  The  certificate  Is  absolutely  in  due 
form,  and  it  is  to  be  presumed  that  the  mar- 
riEige  was  solemnized  according  to  the  rites  and 
ceremonies  of  the  Catholic  church.  Previous 
to  giving  this  my  answer  1  have,  as  requested, 
read  the  said  certificate,  and  understand  ita 
contents. 

IS.  Question.  Do  ^ou  know  anything  of 
the  witnesses  to  the  said  marriage  mentioned  in 
said  certificate,  or  any  of  themt 

Answer.    I  do  not. 

Charles  E.  Benson,  the  clerk  of  St.  Peter's 
church,  deposed  aa  follows  i 

2.  Question.  Have  you  the  custody  of  the 
records  of  marriages  and  iMptiBms  solemnized 
by  the  pastors  and  clergymen  of  said  St.  PS' 
tar's  church  t 

Answer.     I  hava. 

3.  Question.  Is  there  existing  now  among 
those  records  any  record  or  written  memoran- 
dums of  marriages  solemnized  by  the  pastors 
and  clergymen  of  the  said  church  previous  to 
the  year  1800T 

Answer.  There  is  now  none  existing  of  any 
date  previous  to  the  year  1802. 

4.  Question.  Hare  you  any  knowled^  of 
the  handwriting  of  William  V.  OTrien,  Cath- 
olic priest,  formerly  pastor  of  said  St.  Peter's 
church  I 

.  4  7  9*]  Answer.  No  other  knowledge  than 
such  as  I  derive  from  the  records  of  the  fhurch 
which  irere  kept  by  him.  Those  records  have 
been  always  received  as  authentic  and  genuine, 
and  aa  being  in  his  handwriting. 

6.  Question.  From  the  knowledge  which  you 
have  thus  derived  of  his  handwriting,  do  you 
believe  the  certificate  of  marriage,  marked  ex- 
hibit A,  now  shown  to  you,  to  he  in  his  hand- 
writing, including  the  signature,  Gulielmus  V. 
O'Brien  I 

Answer.  I  do;  I  have  not  the  slightest  doubt 
about  it. 

8.  Question.  Are  there  any  records  of  bap- 
tisms solemnized  by  the  pastors  of  St.  Pe- 
ter's church  T 

Answer.     There  are. 

7.  Question.  Are  there  any  such  records  of 
haplisms  belonjring  to  said  church  kept  by 
VVilliiim  V.  O'Brien  T 

Answer.  There  are;  from  the  year  1787  to 
the  vear  1808  in  one  register,  and  from  1808 
to  1818  in  another.  There  are  in  ench  of  these 
reK'StTS  other  entries  by  other  clerj^men  at- 
tached  to  the  church. 

8.  Question.  In  whose  handwriting  are  the 
first  entries  in  the  oldest  register  spoken  of  by 

Answer.  In  the  handwriting  of  said  Mr. 
O'Brien. 

The  witness  also  deposed  that  be  had  made 
diligent  search  for  the  register  of  marriages 
previous  to  the  year  1802,  but  was  not  able  to 
find  it. 

Another  piece  of  evidence  relied  upon  by  the 
complainants  was  what  is  sometimes  spoken  of 
aa  a  divorce  record,  and  sometimes  aa  a  mutilat- 
ed record,     it  v.us  us  follotss; 
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"State  of  Louisiana,   Third   District  Court  at 

New  Orleans. 
Zulime  Carriere       "l 

Jerome    Desgrange } 

No.  266  of  the  docket  of  the  late  County  Court 
of  New  Orleans. 
"Citation.      Hr.    £]leiy     (curator    of    Des- 
grange) : 

You  are  hereby  summoned  to  comply  with 
the  prayer  of  the  annexed  petition,  or  to  file 
your  answer  thereto  in  writing,  with  the  clerii 
of  the  County  of  New  Orleans,  at  his  ofTice,  is 
New  Orleans,  in  eight  days  after  the  service 
hereof,  and  if  you  tail  herein,  judgment  trill 
be  given  against  you  by  default. 

Witness,  James  Workman,  juilge  of  the  siid 
court,  this  24th  day  of  June,  in  the  year  of  our 
Lord  1808. 

(Signed)  Thos.  8.  Kennedy.  Clerk. 

"Return  on  citation  served  on  Ellery,  30t^ 
June,  1800. 

(Signed)  Geo.   T.   Eoaa,    Sheriff. 

Flea  filed  July  1st,  1600." 
■Zuiime  CarriSre     "^  I'iB* 

'■  ^No.  650. 

Jerome    Desgrange  J 

County  Court  of  New  Orleans. 
The  plea  of  Jerome  Desgrange,  defendant,  t« 
the  petition  of  Zulime  Carritre,  plaintitT: 
This  defendant,  by  protestation,  not  confe*- 
'ledging  all  or  any   part  of  Ibc 


are  therein  and  theret^r  al< 
le^d,  for  plea  unto  the  said  petition  aaith,  that 
this  court  ought  not  to  have  co;;nizance  of  tte 
same,  because  the  laws  by  which  this  court 
was  created,  and  the  jurisdiction  thereof  estab- 
lished, do  not  extend  the  same  to  cases  of  di- 
vorce, or  give  to  this  court  any  authority  lo 
pronounce  therein,  and  because  the  damsm 
in  the  said  petition  prayed  for  against  tbid  w- 
fend.int  cannot  be  inquired  into  or  assessed- 
until  after  the  judgment  of  this  court.  In  t«ueli 
ing  the  validity  of  the  marriage  between  tbF 
petitioner  and  the  defendant,  shall  be  first  it 

Wherefore,  this  defendant  doth  not  supptw 
that  this  court  will  or  ought  to  have  or  hoU 
further  cognizance  of  the  petition  aforcsatil, 
and  therefore  this  defendant  dotb  plead  tk 
premises  in  bar  to  the  said  petition,  and  hua- 
bty  demunds  judgment  of  this  honorable  court, 
whether  he  shall  be  put  to  make  further  tl 
swer  thereto,  and  prays  to  be  hence  dismisxil, 
with  his  reasonable  costs  and  charges  in  tba 
behalf   wrongfully   susUined. 

(Signed)  A.  E.  Ellery,  for  Deft 

And  the  said  plaintilT  saith,  that  for  inj 
thing  by  the  defendant  above,  in  pleading,  al- 
leged, she  ought  not  to  be  barred  or  precluded 
from  having  and  maintaining  her  action  afore- 
said against  the  said  defendant 

Wherefore,  for  want  of  si  sufficient  oniwsr 
in  this  behalf,  the  plaintiff  prays  judgneit. 
etc. 

(Signed)    Brown  k  Fromentin,  for  FltB." 

Answer  filed  July  24tli,  1S06. 

HowMd  11. 


Qadiu  t.  But  r  au 


"Zulime  Curitn 
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Jerome  Deagntnge. 

County  Court  of   [New]  OrleanB. 
Answer  of  Jerome  Desgrange  to  the  petition  ol 
Zulime   CarriSre. 
Thie  defendant,  eaving  and  reserving  to  him- 
481*]  self  all  manner  of  'benefit  of  exceptioni 
to  the  many  errors,  untrutlis,  and  imperfection! 
in  the  laid  petition  contained,  for  answer  there- 
luto  saith,  that  the  facta  in  the  said  petition 
■et  forth  are  untrue,  and  prays  that  he  maj  be 
hence  dismiBfted  with  his  costs  and  charges  in 
this   behalf   most   wronrfullv   sustained. 
(Signed)  A.  R.  Ellery,  for  Deft." 

(Then  followed  in  the  record  a  long  certifi- 
cate of  marriage  between  Geronimo  Desgrangt 
and  Maria  Julia  Garri&re,  performed  by  a 
Catholic  priest  on  the  2d  of  December,  1794, 
which  it  is  not  necessary  to  transcribe.) 
"Zulime  Carriers  ~)    Brown   &   Fromentin, 

for  plaintiff. 


f  No.  36( 

J    Ellery, 


366- 
Desgrange:  J    Ellery,  for    defendant. 

Petition  filed  June  24th,  1806.  Debt  or 
damages,  $100,  nds  600.  Plea  filed  July  let, 
1803.  Answer  filed  July  24tb,  1806.  Set  for 
trial  on  Thursday,  24th  July. 

Summons  issued  for  M.  Coudrain,  Cbovot, 
Mary  Marr,  Rose  Carriftre,  Christopher  Joseph 
Le  Prcvoat,  Trouque,  Le  Breton  d'Orgenoy, 
and  Joseph  Villar,  Senior. 

Attorneys 510.00       ,,.  jin,™„™ 

^'*'* '^■"*  J  Madam  Marr. 

Judgment  for  plaintiff.  Damages  $100.  Jiily 
24th,  1846." 

"State  of   Louisiana,  Third  Distriet  Court  of 
New  Orleans. 

"I,  Charles  Weysham,  deputy-clork  of  the 
Third  District  Court  of  New  Orleans,  do  iiereby 
certify,  that  the  above  and  foregoing  five  pages 
do  contain  a  full  and  complete  transcript  of  the 
case,  wherein  Mrs.  Zulime  Carridre  is  plointiff, 
and  Jerome  Desgrange  is  defendant,  instituted 
in  the  late  County  Court  of  Orleans,  under  the 
No.  356,  excepting  the  petition,  that  cannot  be 
found.  And  that  by  operation  of  law,  the  rec- 
ords of  the  said  County  Court  of  Orleans  have 
been  trnnsffrred  to  this  court,  and  are  now  in 
the  custody  of  the  clerk  thereof. 

In  testimony  whereof  I  have  hereunto  set  my 
hand,  and  aflixed  the  seal  of  the  said  court,  at 
New  Orleans,  on  this  14th  (fourteenth)  day  of 
June,  in  the  year  ot  our  Lord  eighteen  hundred 
and  forty-nine,  and  the  seventy-third  year  of 
the   independence  of  the   United   States. 

(Signed)  Chas.    Weysham, 

Deputy -Clerk." 
482*}  *Id  addition  to  these  evidences  of 
the  bigamy  of  Desgrange,  the  complainant  in- 
troduced the  testimony  of  various  persons  to 
prove  the  facts  of  the  public  reputation  at  the 
time,  and  that  of  a  great  number  of  witnesses, 
to  sustain  the  character  of  Madame  Despau. 

The   above   comprehends   the   principal    evi- 
dence offered  by   the   complainant  and  ai'pel- 
lant,  in  addition  to  that  which  is  set  forth  in 
the  opinion  of  the  court- 
Evidence  offered  by  the  respondents. 

1.  The  ecciesiastical  record  i»  transcribed 
IS  li.  ed. 


in  the  opinion  of  the  court,  and  need  not  be  n- 

2.  A    record    which    U    spoken    of   as    the 
Alimony  Record. 
"State  of  Louisiana,  Third  District  Court  of 

New  Orleans. 
"Zulime    0.    Desgrange  '\  No.     178,     of     the 
y^  I    docket  of  the  late 

f        County  Court 

Jerome  Desgrange.       J  of  Orleana. 

Petition  filed  November  30th,  1806. 
To  the  Honorable  James  Workman,  Judge  of 
the  County  Court  of  Orteaos. 

The  petition  of  Zulime  Carri^re  Desgrange, 
an  inhabitant  of  the  City  of  New  &leans, 
humbly  eboweth — 
_  That  whereas  it  is  provided  by  the  first  sec- 
tion of  an  Act,  entitled  an  Act  concerning 
alimony,  and  for  other  purposes,  that  the 
County  Court  shall  have  jurisdiction  on  appli- 
cation from  wires  against  their  husbands,  for 
alimony,  on  the  husband  deserting  his  wife, 
for  one  year  successively,  and  in  cases  of  crusl, 
inhuman,  and  barbarous  treatment;  and  where- 
as your  petitioner  may  adduce  proofs  before 
this  honorable  court  that  she  has  been  cruelly 
and  barbarously  treated  by  Jerome  Desgrange, 
her  husband,  and  likewise  that  she  has  tieen  de- 
serted by  him,  for  three  years  past,  to  wit: 
from  the  second  day  of  September,  one  thon- 
sond  eight  hundred  and  two,  ever  unto  thla 
day,  although  she  has  been  told  that  the  said 
Jerome  Desgrange  returned  from  France  to 
New  Orleans  sometime  in  the  course  of  last 
month,  and  is  now  in  the  City  of  New  Orleans. 

Wherefore,  these  are  to  pray  that  it  may 
please  your  Honor  to  order  that  the  said  Jer- 
ome Desgrange,  your  petitioner's  husband,  ba 
condemned  to  pay  to  your  petitioner  a  sum  of 
five  hundred  dollars  per  annum,  and  that  your 
petitioner  be  likewise  entitled  to  all  the  other 
benefits  and  advantages  belonging  to  her,  in 
virtue  *of  the  law  of  this  territory  in  [*«8» 
that  ease  made  and  provided;  and  your  peti- 
tioner, as  in  duty  bound,  shall  ever  pray. 

(Signed)  Eligiur  Fromentin, 

Attorney  for  Plaintiff." 
"Citation. 
"Mr.  Jerome  Desgrang*^ 

You  are  hereby  summoned  to  comply  with 
the  prayer  of  the  annexed  petition,  or  to  file 
ynur  answer  thereto,  in  writing,  with  the  clerk 
nf  the  County  of  Orleans,  at  his  oiTice  at  New 
Orleans,  in  ei^ht  days  after  the  service  hereof; 
and  if  you  fail  herein,  judgment  will  be  given 
i^inst  you  by  default. 
Zulime   C.   Desgrange  "l 

T.  Lno.  its. 

Jerome  Desgrange.   J 

Witness,  James  Workman,  judge  of  the  said 
;ourt,  this  30th  day  of  November,  in  the  year 
if  our  Lord  1606. 

(Signed)  Thoa.   S.   Kennedy,   Clerk." 

"Return  on  Citation. 

"6th  December,  1806,  served  on  the  defend- 

(Signe)  John  T.  Prouiltard, 

D.  S.  Fromentin,  Att'y." 
Sulime   Carriere   Desgrange  ") 

V.  LNo.  178. 

Jerome  Desgrange.  J 

Petition  fUed  SOth  Noveaber,  1805,  for  att- 
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mony.    Served  December  Gth,  180S.    Judgment  fain  In  BordeBvi,  In  Fntne«,  nnd  tbt  otlier 

by  default,  December  10th,  1805.     The  court  from  Desgiunge  to  hla  wife,  autborizing  ber  to 

doth  award  final  judgment  for  the  plaintiff,  act  for  him   in  bit  absence.     Also,  a  letter 

December  24th,  1805.  written  by  Deegrange  to  Clark  from  Bcrdeaux, 

(Signed)                           Jamea  Workman.  and   dated  July,   1801.     These   papers   are   re- 

Attorney's  fees,  $19.02}  ferred  to  or  recited  in  the  opinion  of  the  courl 

Clerk's  fees,           10.87}  *8.  The  respondents  also  gars  in  eri-  [*48S 

Eaecution  issued  December  24tb,  ISOG."  dence   the   deposition    of   Daniel   W.   Cone,   of 

"SUte  of  Louisiana,  Third  District  Court  of  Philadelphia.     To  this  were  annexed  a  nuffl- 

New  Orleans.  her  of  letters  addressed  to  the  deponent  by 

„„,       .„,          ,    \      ,    ,.     r  ^t.  Clark,  and  numbered  from  0  to  80.     In  ad. 

J7l.  '3'.';'•^  ?■'".    f  1,    "S  r        J    K  ditlon  to  these  a  great  number  of  letters  to  and 

Third  District  Court  of  New  Orleans,  Jo  her»  ,^„^    |,,„^    ^^^    introduc«l    into    the    case. 

by  certify,  that  the  above  and  foregoing  four  ^^  „„  ^^  indiscrimloately  by  the  nrnm- 

pages  do  contain  a  full  and  complete  transcript  ,,,  ^  jj     ,pp,iianU  and  anpilleis  in  their 

of  the  record  of  the  case,  wherein  Mrs.  Znlnn.  „        „^    to   su.laln   th.   views    which   they 

Oamtre    Dcsgrange    is    plainliJ,    and    Jerome  „?      „„,      (^^    „,    n,    ,„i,    ,„    jb,    ^ 

D«igrange  i,  defendant,  instituted  in  the  late  jj,„  |,,^'^  ,j„,,j  ^^^^  ^  j„^  ^^^  ,,.^ 

County  Court  of  Orleans,  under  the  No    178;  ,^  pbUadelpbia  during  the  year  1802,  on«  a 

".'  \  'S?  "■')  K    T"?'"^      ",  S'l  '"  *I"il,  ««d  igain  in  tht  latteV  part  of  July  and 

ords  of  the  said  late  Connty  Court  of  Orleans  ^ ',„i|      oringust 

bav«  been  transferred  to  this   court,  and   are  ^,  Teposilira    of    Coae   waa   twice    Ukes, 

now  .n  the  custody  of  ths  clerk  thereof."  „j  ^^^^  JJ  ,j,„  ,,„  i,,,^^  1^  ,^1,  „,^ 

3  In  order  to  impeach  tbo  character  of  „  ^„  ^|,,^  „^„  .^  j,,,  ^  ,  ,„u  j^,^_ 
Madame  Despan  three  records  vver,  filed  in  j^^^  ^^^  ,^j  ^.,^  -„„  Edmond  P. 
evidence,  the  contente  of  whicb  will  be  brioSy  j,,,^,^  ,„j  ^|,,  |^  ,j,  j,,;,  j„ji^i,,  i,,,,,,,, 
stated  under  the  letters  A,  B,  C.  Court,  and  again  in  184B  in  this  suit.     In  his 

A.  <>n  the  10th  of  June   1805,  William  Des-  „  ,„  n,»„n  interrogatory.  In  his  depesi 

pan  filed  a  petition  in  the  Superior  Oiurt  m  .j^,^  ^^  jg^,  j^^  ^             a       j,                i 

and  for  lbs  l-erriton,  of  Orleaue,  praying  tor  „,  „       i '^.i  ,{„„|j  Daniel  Clark  was  is 

a  separation  from  Mane  Sophia  Carriere,  his  pii,,j,fpii,   ,,  ,i,  ,,,|„g  „,  a,  „„   ,^1 

wife.      It   alleged   "incompatibility   of    humor  .^^  „id  Znlime  wee  then  there i   sio  arrived 

and  several  other  reasons,  the  recital  of  which  ,j^^  ^^,^^^  ^^  _^.j  j,,a,ci  ciark,  and,  as  I 

would  be  too  afflicting.  have  already  stated,  brought  to  me  a  letter  of 

On  th.  Sib  of  July,  1805,  she  answ.rrf  th.  |„i„j„^,|„„' ,^  l'i„.    ^„|,,  ciark  waa  X 

petition,  admitting  the  material  facts  alleged.  ,^  pui,j„  1,,  at  the  birth  of  Carolinc.- 

On  nth  of  January,  1808  a  separation  from  j^  .^  ^,  ^^^,  „  j,,,         Inlarmgalmy, 

bed   and   board   waa  decreed,   by   consent,   and  j^^  ^jj.                                                          ^       ' 

the  plaintiff  was  ordered  to  hand  in  an  inven-  „^^  „^j  ^^^  j^^j^j  ^^^^^  visited  Phlla- 

tory  of  his  estate.                                          ,  t  „,  delphia  after  the  birth  of  Caroline  waa  in  ths 

B    Sophia   filed  her  petition    on  the  l.t  of  ^^  ^^  ,„j  ^^     ,        ,_„                 ,  ,„  ^ 

September,   1806    alleging    that    her    husband  J^.^j  ^  .^  ^^  „^^  ^     referring  to  a  power 

.a.  about  to  sell  two  plant.tmne  or  Ir.cls  of  „,  „^           ,,„  j     ii„'  ,j,i  „,f.  ,,,     J, 

land,   and   praying   an   injunction,   which    was  a  copy  of  that  power  is  annexed  to  bis  depo 

granted.     On  the  2d  of  October,  180B,  Despau  ..„„     "j  „.  j,J,  ,,  j^d  April,  1802. 

filed   hi.  answer,  consenting  that  one   hall  of  ,„  „,,  <,,„„,  „k„  |n'l840,  h.  thus  l> 

the  proceeds  of  sale  should  be  placed  in  bond  ^^^  ^^  ^^^  j^^^  interrogatory  in  chief: 

and    security;    and    the    injunction    was    dis-  '  .p,^.,,,  ^,,,,,  j-j  |,^,^  „^^  ,„j  ,^^j  „ 

solved.  me  about  bis  (the  said  Clark's)  relationship  cr 

C  On   the   8lh    of   February,    1808    Despau  j„„„„,i„   ,>,,,    Madame    De.grange.    the   rt 

filed  his  supplemental  jietition   with  his  alfida-  ^^   ^^^^         j   ^^^     complainant    Myra.     Is 

vil   dated   11th   November,   1807,   .lating  that  {,,,  ^,,,           ,  ^,  ,j,  „„ 'jsoa,  n,  did  N.I- 

on  the   preceding  June  his  wi  e  bad  left  New  ^^^  DeV«ngc  presented   herself  to  me,  »iH 

Orleans   clandestinely,   being   the   second   time  ^  j^„^^  j^^  p^^j^,  j,,^^,^    introducing  her  is 

that  she  bad  done  so,  for  the  purpose  of  going  „,^  ,„j   informing  me  In   confidence  that  the 

to  the  United   States.     Another  witness  made  ^^^^  ^f  ^^^  ^^^^     Madams  Dcsgrange,  wu 

affidavit  that  she  had  set  sail  for  North  Amer.  p„g„ant  with  a  child  by  bun,  and  requestisg 

lea.                                                  iv           _i            J  me,  as  his   friend,  to  make  suitable  provisi<Mi 

Whereupon,  m  May.   1808,  tbo  court  passed  ,„,  ,,„   „j  ^  p,,„  ^„  „„j„  „,,  ^„  „,  , 

the  following  oi^er:        _^     ,,    .   ^.      .      _,  rospectable    physician;    requesting    me    at   the 

"Ordered   by   the   court,   that   the   bond   re-  „„?,  time  to  firnish  her  with  whatever  mo.,, 

ferred  to  in  the  petition  on  file  in  the  o«ce  of  ^^^  „,  j,  ^„,  ,^j  ^j^^j  ^^  ^^.^j    ,    ^  ^ 

ths  clerk  of  this  court  b,  cancelled   and  the  «^  j„  ,„«  ,„  Philadelphia.    A.  th,  friend  nf  m" 

cnrity  discharged;  and  that,  as  III.  defendant  ',   „„d,rtook   to  attend  to   his   ,«..* 

u1U'Tn'nt^  mU'.?t*y,"ha^VeTm".\Kt  -^i/-'   -""^    'o   it      I   employed    th?,U. 

?n  and  belong  to  lb,  petitioner.  "Uliam  Sliippcn,  M.  D,  to  attend  to  her  do- 

May  241b.   1808.      (Signed)   Joshua  Lewis.  mg  her   conHnenient    and   procurrf   for   her  a 

(Countersigned)            J.  W.  Smith,  Clerk."  "".""■.,  Soon   after   the  birth   'of  the    ['dM 

4  The  respondenU  also  gave  in  evidence  child,  it  was  taken  to  the  residenc,  of  ite  nurse, 
two  powers  of  attorney;  one  executed  by  tlie  That  child  was  Mlled  Caroline  Clark,  and,  al 
sisters  of  Zulime  to  Dcsgrange,  dated  March  the  request  of  Mr.  Clark,  the  child  was  left 
28  1801,  authorizing  him  to  settle  certain  af-  under  my  guiera]  charge  and  excluaiva  ears 
J074  How«»*  11. 
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nntfl  fbe  j'ear  1811.  AfUr  tb&t  period,  she 
vas  not  BO  exclusively  under  mj'  charge,  but 
T  had  a  general  charge  over  her,  ivhich  con- 
tinued up  to  the  periml  of  her  marriage  with 
Dr.  John  Barnes,  formerly  of  this  city.  She 
is  non  dead,  as  is  also  Dr.  Bhipprn.  before 
spoken  of.  Daniel  Clark  arriTed  tn  this  city 
within  a  very  short  period  after  the  birth  of 
said  Caroline,  which  was,  1  believe,  in  April, 
1802,  when  I  received  from  him  the_  eKprc-i- 
sion  of  his  wishes  in  reference  to  this  child- 
He  left  here  shortly  afterwards,  as  bufoit^ 
stated  by  me.  DurinR  Daniel  Clark's  suhse- 
quent  visits  to  Philadelphia,  be  alwaya  visited 
that  child,  acknowledged  and  careaeed  it  as 
his  own,  and  continued  to  give  tne  the  expres- 
sion of  his  wisbes  in  reference  to  her.  On  the 
occasion  of  Mr.  Clark's  visit  to  Philadelphia, 
immediately  after  the  birth  of  Caroline,  in 
conversation  with  me  in  reference  to  Kladame 
Desgrange,  he  conflrmed  what  he  bad  stated 
in  his  letter  of  introduction,  stating  to  me  that 
he  was  the  father  of  this  illegitimate  child, 
Caroline,  and  that  he  wished  me  to  take  care 
of  her,  and  to  let  the  woman  bare  what  money 
■be  stood  in  need  of  until  she  returned  to  New 
Orleans." 

S.  The  respondents  gave  in  evidence  the  dep- 
ositions of  a  number  of  witnesses  for  the  pur- 
pose of  assatlii^  the  character  of  Zulime  for 
chastity. 

T.  The  respondent*  also  gave  in  e*idenc«  the 
deposition  of  Patterson,  to  show  the  collusive 
manner  in  which  the  ease  of  Patterson  v. 
Gaines   was  brought  up   to   this  court,  as  re- 

Jorted  in  6  How.  660.  The  substance  of  this 
eposition  is  recited  in  the  opinion  of  the  court, 
and  need  not  be  repeated. 

The  above  is  a  brief  summary  of  the  most 
important  parts  of  the  evidence  in  this  cause, 
omitting  what  was  published  in  2  and  6  How- 
ard, and  what  is  now  inserted  in  the  opinion 
of  the  court- 
On  the  21st  of  February,  1860,  the  Circuit 
Court  dismissed  the  complainant's  bill,  with 
costs;  and  thereupon  the  complainant  appealed 
to  this  court. 

It  was  argued  by  Messrs.  Johnson  and 
Campbell,  with  whom  was  Mr.  Lawrence,  for 
the  appellant,  and  by  Messrs.  Webster  and 
Duncan  for  the  appellees. 

The  arguments  of  counsel  upon  points  raised 
In  the  cause,  but  not  decided  by  the  court, 
will  be  wholly  omitted;  and  it  is  extremely 
difficult  to  compress  those  which  appertained 
to  the  only  question  which  was  decided,  with- 
in reasonable  limits. 

4B1'}  *The  counsel  for  the  complainant 
contended  that  the  letters  which  were  filed  in 
the  cause,  conclusively  proved  that  Clark  left 
New  Orleans  for  the  north  in  November,  1801 ; 
that  he  was  in  Philadelphia  in  January,  Feb- 
ruary, March,  and  April,  1802,  up  to  the  22d 
of  April,  when  his  intended  departure  on  the 
next  day  for  New  Orleans,  in  the  schooner 
Eliza,  was  mentioned.  They  also  contended 
ttiat  certain  papers  in  the  cause  showed  that 
Zulime  was  raising  money  in  New  Orleans  in 
November,  1801,  and  that  she  was  absent  in 
Januarv,  1802. 

Leaving  these  questions  of  dates,  which  go 
to  sustain  the  positive  declarations  of  Madame 
Despau,  does  the  ptaintiS  prove  in  aqy  other 
13  L.  ed. 


manner  that  she  is  the  legitimate  child  of  Da«- 
iel  Clark?  Filiation  is  proven  in  reference  to 
thb  father  by  presumptions.  On  the  continent 
of  Europe,  these  presumptions  are  generally  au- 
thenticated by  inquiries  at  the  date  of  the  birth, 
and  entered  upon  public  registers.  These  acts 
furnish  full  proof  of  birth  and  filiation.  In 
the  absence  of  these,  the  facts  themselves, 
which  raise  the  presumption,  are  resorted  to. 
The  inquiries  are,  who  was  it  that  prepared  for 
the  advent  of  the  child  into  life,  and  provided 
nurture  and  care  during  the  period  of  its  help- 
lessness and  infancy;  who  maintained  it,  ex- 
tended its  relations  through  tbe  family,  friends, 
and  acquaintances;  who  gave  it  education  and 
control  in  youth;  who  sought  for  it  advance- 
ment, repute,  and  station,  in  early  manhood; 
who  assisted  its  gradual  expansion  and  growth, 
the  enlargement  of  its  circle  of  friends  and 
connections,  the  additions  to  its  fame  and  for- 
tune; who  provided  for  it^y  the  last  will  and 
testament;  wbo  acknowledged  and  guarded  tbe 
child  from  infancy  to  youth,  and  from  youth 
to  manhood ;  for  whose  did  the  world  accept 
it?  These  characteristics  will  serve  to  deter- 
mine the  father  of  the  child.  Code  Louisiana, 
1825,  tit.  T,  cb.  2,  sec.  2;  8  Denisart  Questions, 
d'etat,  8;  3  lyAguesseau,  181;  Nougarede  Lois 
des  Families,  213;  Merlin,  Reper.  tit.  LfiglU- 
mite,  sees.  2,  4;  1  Stark,  Ev.  47;  2  Id.  tit. 
Pedigree,  8  Ves.  428;  8  Causes,  Ctileb.  358. 

The  canon  law  and  the  canonists  accept  these 
proofs  as  sufficient.  In  the  chapter  "tuie  de 
probationibus"  of  the  canon  law,  it  is  said: 
"Satis  esse  ad  ejus  modi  denatalibuaqutestiones 
ut  quia  nominetur  Alius  et  publlce,  agnoscatur 
passimque  habeatur  et  credatur  apud  omnes." 

"Prteter  fldem  instrumentorum  et  assevera- 
tionem  parentum  tria  recensentur,  tractatus, 
testes,  fama  et  suppleret,  deficientibue  proba- 
tionibus certioribus,  filiationem  omnem  tarn 
probari,  quam  priesumi,  si  is  de  cujus  statu 
agitur  pro  filio  habitus  sit,  si  testes  et  vicini 
idem  deponent,  si  popularis  fama  idem  assever- 
et."  Covarruvios  de  Mat.  part  2,  ch.  2,  sec.  3; 
Cujac.  tit.  le,  book  C.  T  de  lib. 

What  are  tbe  facts  established  in  tbia  record! 
1st.  Daniel  'Clark  cohabited  with  tbe  [*488 
mother  of  the  plaintiff  prior  to  tbe  birth  of  tbe 
plaintiff.  2d.  Before  the  birth  of  tbe  plaintiff, 
be  provided  a  bouse,  in  which  the  mother's 
confinement  took  place.  3d.  Several  days  aft- 
er the  plaintiff's  birth,  she  was  placed  In  the 
family  of  Colonel  Davis,  as  tbe  child  of  Daniel 
Clark,  and  was  received  as  such.  4th.  She 
bore  the  surname  of  Clark  tilt  his  death.  5th. 
He  provided  money,  and  servants,  and  play- 
things for  the  infant.  Gth.  He  openly  cher- 
ished her  as  bis  child  in  the  presence  of  his 
friends.  Tth.  He  spent  much  time  with  her, 
and  manifested  much  anxiety  and  ambition 
for  her.  8th.  No  other  paternity  was  spoken 
of  in  New  Orleans  for  her.  9th.  He  provided, 
in  1811,  upon  his  leaving  New  Orleans  upon  a 
distant  journey,  munificently  for  her.  lOth. 
In  bis  last  will,  he  recognized  and  afiirmed  her 
legitimacy,  and  his  last  thoughts  and  anxieties 
upon  bis  death-bed  were  concerning  her. 

The  mother  of  tbe  plaintiff  declared  her  to 
be  tbe  child  of  Clark.  The  family  of  Boisfon- 
taine  and  wife,  in  wliose  house  she  was  bom, 
Mesdames  Despau  and  Caillavet,  Ivu  ino'Cnvii'^ 
sisters,  received  t«  \a\ft  VA*  »a  ^Sa-tV*  ^*4- 
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Davia  and  wife,  with  whom  the  lived,  Mrs. 
Harper,  who  nursed  and  cherished  her,  did  so 
as  Clark's  child;   De  la  Croix,  who  conseated 

to  be  her  tutor,  Bellechasae,  to  hold  property 
in  trust  for  her,  did  so  at  the  instance  of  Clark, 
and  as  the  child  of  Clark. 

This  posaessioD  of  the  status  and  condition 
i>f  filiation,  was  accompanied  with  declarations 
of  legitimaef.  The  father  spoke  of  her  as  the 
heireas  of  his  fortune.  He  bequeathed  to  her 
his  fortune.  She  was  spoken  of  as  his  heiress 
in  the  community  at  large. 

The  mother  represented  her  as  the  child  of 
a  legitimate  marriage. 

Merlin,  reporting  a  case  of  legitimacy  to  the 
French  court,  says:  1.  "That  the  commence- 
ment of  proof,  that  Henrietta  derives  from  her 
act  of  birth,  from  the  letters  written  by  her 
father,  from  the  treatment  received  tn  the  fam- 
ily, from  the  piiternql  testament,  dated  in  1801, 
to  establish  her  quality  of  legitimate  daughter 


k  former  husband,  joined  to  the  dcf*ct  of 
proof  of  the  putative  marriage,  could  radiciil- 
^  vitiate  the  title  derived  from  her  poaaeaaion 
ra  status,  the  proof  furnished  of  the  reality  of 
that  marriage,  and  the  common  opinion  rela- 
tive to  its  efTecta,  should  authenticate  the 
source.  2.  That  the  title  of  the  poasesHion  of 
the  status  of  legitimacy  bein^  established,  the 
proof  of  the  vices  with  which  this  title  may 
he  infected,  as  to  the  interests  of  the  child  Hen- 
rietta, is  entirely  upon  the  opposers,  for  qui 
dolo  dicit  factum  ftliquid  licet  in  exceptione, 
489"!  "doeere  dolum  admissione  debet."  10 
Herlln,  Questions,  de  droit,  4B,  CO. 

"Always  favorable  to  innocence,"  says 
lyAguesBeau,  "when  the  same  effect  can  be 
traced  to  two  causes,  the  one  illegal  and  un- 
just, and  the  other  just  and  legitimate — the 
law  rejects  the  first  to  adhere  eicclusively  to  the 
last."    3  D'Agueaseau,  180. 

Cochin,  pleading  for  Borgtielnt,  saysr  "We 
should  weaken  the  foundations  of  public  tran- 
quillity if,  after  a  long  possession  and  enjoy- 
ment of  hia  status,  we  could  displant  a,  man 
from  the  family  in  which  he  has,  as  it  were, 
taken  toot  by  acts  and  widespread  reco^rni- 
tiona."  1  Cochin,  5110;  2  Menoche's  Prac.  B39, 
sees.  14,  15,  17.  18. 

Ptnrkie,  speaking  of  such  proof,  says:  "These 
are  not  to  be  considered  mere  wanton  asscr. 
tionfl.  upon  which  no  relinnoe  can  be  placed; 
nn  the  contmry,  in  the  absence  of  any  motive 
for  committing  a  fraud  on  society,  it  is  in  the 
hiS'hf'st  degree  improbable  that  the  parties 
shoiilil  have  been  guilty  of  practicing  a  contin- 
ued system  of  imposition  upon  the  rest  of  the 
world,  involving  a  conspiracy  in  its  nature  very 
dilTicult  to  be  executed."  3  Stark.  UOl;  W. 
Black.  877;  3  Mod.  R.  182. 

Finally,  as  a  liighor  authority,  and  a  better 
teatiiMonv  of  what  the  law  is,  we  refer  to  the 
case  rp|iorted  in  0  How.  550. 

The  question  then  recura,  is  the  plaintiff  the 
legitiniiite  child  of  Danipl  Cl.-irk!  The  defend- 
ants say  nt>;  for,  at  the  time  of  the  putative 
marriage  of  her  mother  and  father,  the  mother 
was  llic  wife  of  another  person,  and  that  there 
was,  in  that  tact,  an  inaurmountable  barrier  to 
a  Ipgal  marriaye.  To  prove  this,  they  plead 
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and  prove  the  factum  of  an  earlier  murlage 
between  Desgrange  and  Zulime,  the  plaintiff's 

mother.  They  produce  a  deposition  alleged  to 
have  been  made  upon  a  criminal  prosecution 
of  Deagrange  before  an  ecclesiastical  court,  in 
the  Province  of  Louisiana,  in  1802;  they  plead 
and  prove  a  record  of  a  suit  for  alimony,  in 
1606,  in  one  of  the  civil  courts  of  New  Orleans, 
in  which  Zulime  alleged  that  she  was  the  de- 
serted wife  of  Desgrange;  and,  finally,  thrv 
plead  and  prove  a  record  for  divorce,  in  1806. 
from  the  same  courts.  These  facta,  they  af- 
firm, establish  a  valid  and  subsisting  bar  to  a 
marriage  between  Clark  and  Zulime,  at  any 
time  before  the  birth  of  the  plaintitf. 

The  factum  of  the  celebration  of  a  marriage, 
and  cohabitation  under  it,  between  Zulime  and 
Desgrange,  is  not  denied.  The  existence  of  a 
record,  containing  a  charge  against  him  tot 
bigamy,  is  not  denied.  The  fact  of  a  recorJ 
for  an  application  for  alimony  is  not  denied; 
nor  of  the  record  of  an  application  for;  ami 
judgment  ot,  the  court,  declaring  the  marriagi' 
of  Zulime  with  Desgrange  originaHy  invalid  in 
1806.  We  aflirm,  that  the  last  record  furnishi^ 
conclusive  proof  of  the  invalidity  "of  [*490 
the  first  marriage,  and  that  the  others  do  not 
qualify  the  force  of  that  proof,  or  impair  tlio 
case  of  the  plaintiff. 

The  ecclesiastical  record  evidently  cannot  be 
pleaded  as  containing  a  res  judicata.  The  Ec- 
clesiastical Court  undertakes  an  inquiry  con- 
cerning reports  of  polygamous  connections  on 
the  part  of  Desgrange,  which  had  brought 
scandal  upon  the  church ;  and,  after  takii!;; 
aome  testimony,  which  does  not  establish  their 
truth,  BuapendB  the  proceedings  until  further 
proof  could  be  had,  and  charges  the  defendant 
with  the  costs.  The  court  reserves  in  its  judg- 
ment the  power  to  make  further  inquiries.  1 
Phil.  Ev.  340;  3  Wheat.  317:  13  Wend.  SM: 
Mitf.  Plead.  194;  1  Jac.  ft  W.  20. 

The  acquittal  of  a  party  for  bigamy,  on  a 
criminal  prosecution,  is  not  evidence  in  a  civil 
cause  involving  the  truth  of  the  charge.  1 
Stark.  Ev.  277,  380,  281;  1  Phil.  Ev.  338- 

The  depoaitiona  taken  in  the  case  are  not  evi- 
dence as  such.  The  parties  are  not  showa  to 
be  dead.  Greenleaf,  Ev.  see.  130;  13  Pet. 
200.  It  is  not  admissible  on  account  of  the 
depositions  of  Zulime,  or  as  a  source  of  dec- 
larations, because  the  party  la  in  life  able  t" 
testify,  and  the  transaction  is  one  in  which 
neither  Clark  nor  his  daughter  were  parties 
Had  the  parties  been  the  same,  and  the  suhji^t 
matter  the  same,  such  a  deposition  would  be 
incompetent.     1  Phil.  Ev.  303. 

The  alimony  record  is  produced  for  the  bene- 
fit of  an  allegation  in  the  petition,  that  Zulim" 
was  the  wife  of  Desgrange.  But  averments  in 
such  papers  are  treated  as  the  sugKcstions  of 
counsel,  and  are  not  evidence.  1  Ptark.  337. 
Ores.  Eq.  Ev.  424,  425.  The  judgment  is  not 
evidence,  because  marriage,  in  such  a  rase.  >!■ 
only  collaterally  in  question.  Ores.  Eq.  Ev 
424:  1  Rtark.  Ev.  387.  It  could  have  been 
put  in  issue,  but  it  was  not  ncceaaarity  so.  In 
the  Spanish  jurisprudence,  a  marriage  de  facie 
in  favor  of  the  party  dealing  in  good  faith,  pro 
duces  civil  effects;  and  hence  the  only  issu'" 
might  be,  whether  there  had  been  a  marriage 
de  facto.  4  Part,  tit,  16,  I,  2;  Gregorio  Lopet, 
1  Motifs  et  Dis,  113,  art.  201,  202;  1  I*.  An- 
-  -    tt. 


1851 


Oaibes  T.  RIU  ST  AJ-, 


nual  K.,  08;  10  Merlto  QuestionB  d«  Droit,  32i 

Ricoi'd  des  Donations,  part  1,  374. 

The  record,  in  1806,  pleaded  and  produced 
bj  the  defendants,  the  petition,  and  the  formal 
jndfjment,  which,  by  the  practice  of  the  court, 
was  written  upuii  it,  has  been  lost.  The 
tlockct  entry  was  kept,  however,  bj  law,  and 
iiceording  to  law  (2  Martin's  Dig.  134),  and 
that  furnishes  an  account  of  the  judgment. 
The  plea  of  the  defendant  (Desgrange)  shows 
UB  it  was  a  suit  in  which  Desgrange  was 
charged  with  having  contracted  ft  marriage 
with  the  plaintin  which  was  invalid,  and  that 
damages  were  claimed  in  consequence  of  tha 
wrong.  The  issues  then  were,  whether  the 
marriage  of  the  plaint  iff  and  defendant 
tgi'J  *waB  invalid,  and  the  defendant  was 
liable  for  damages.  The  judgment  is  an  ad- 
judication of  the  law  and  fact  of  nulUt?.  1 
Stark.  Ev.  289;  6  Mod.  162;  1  Phil.  Ev.  341; 
2  How.  State  Trials,  63S;  2  Atk.  388;  Z  BUgh. 
S.  S.  446;  7  Colce,  42. 

The  inquiry  then  comes,  what  were  ths  re- 
lations between  Desgrange  and  Zulime,  from 
the  time  of  the  ascertainment  of  hii  bigamj 
till  the  birth  of  the  plaintiffi  The  witnesaea 
concur  in  the  statement,  that  cohabitation  be- 
tween them  had  ceased.  No  one  witness 
pretends  that,  from  the  time  of  its  publication, 
whenever  made,  was  there  any  intercourse  be- 
tw«en  them.  The  evidence  further  shows,  that 
the  mother  of  the  plaintiff  did  not  assume  the 
Tiame  of  Clark,  nor  did  she  obtain  from  the 
public  the  repute  of  being  the  wife  of  Clark. 
This,  we  contend,  would  not  overbear  the 
proofs  of  lepitimacv  we  have  adduced,  eren  it 
not  explained.  2  Hagg.  83.  There  is,  how- 
OTsr,  an  explanation  of  that  fact.  Both  Clark 
and  Zuliiiii!  acted  on  the  presumption  that  ju- 
dicial proof  of  the  invalidity  of  the  marriage 
between  Deasrange  and  herself  was  important; 
perhaps  they  were  advised  it  was  necessary  to 
the  legality  of  their  case.  The  district  judge, 
in  tht  case  before  this  court,  ruled  that,  with- 
out such  judicial  proofs  of  nullity,  there  could 
be  no  legality  in  the  marriage.  There  '-  - 
statement  in  the  record,  coming  from  an 
nent  lawyer,  formerly  living  in  Louisiana,  to 
the  same  ofTcct.  That  such  an  opinion  should 
have  been  entertained  by  these  parties,  would, 
Iherofore,  not  be  strange. 

They  might  have  considered  this  only  as  ft 
rule  of  propriety  and  security  from  ecclesias- 
tical censure  in  the  Proviuce  of  Louisiana. 
Supposing  the  opinion  to  have  been  honestly 
entcrtoined,  it  resolves  many  of  the  difficulties 
that  orise  in  viewing  the  conduct  of  the  parties 
during  the  course  of  their  subsequent  history. 
The  evidence  is,  that  Zulime  and  Madame  Des- 
pau,  her  sister,  went  to  the  north  of  the  United 
States,  in  1801,  to  get  authentic  evidence  of 
the  first  marriage  of  Desgrange.  Failing  in 
that,  and  having  no  legal  declaration  of  the 
fact,  but  satisfied  of  its  truth,  she  consented  to 
the  private  marriage  with  Clark.  That  the 
<ipinion  had  a  favorable  cause,  but  no  founda- 
tmn,  is  shown.-  Pothier,  du  Mariage,  part  3, 
chap.  2,  art.  4,  172;  9  Causes  Ceiebres,  158; 
Nougarde  Jurisprudence  du  Mariage,  294;  2 
Phill.  Rep.  19,  20;  Von  Leenmeu's  Dutch  Law, 
78;  Herncourt,  Eco.  L.  107,  sec.  30;  Shelf.  Mar. 
*  Kt.  875.  .         ^   ^ 

Before  investigating  the  subBequBiit  oonduet 
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of  Clark  and  wife,  let  ua  consider  the  record! 
pleaded   by_  the   defendants   and   see   how   far 

they  sustain  the  conclusions  of  the  plaintiff. 
It  is  clear  that  the  suit  for  alimony,  under  the 
Louisiana  statute,  did  not  correspond  with  that 
which  Zulime  ordered.  Desgrange,  before  that 
time,  was  gone,  and  alimony  was  not  expected. 
The  'effect,  however,  of  such  a  suit,  [*lBa 
under  the  statute,  was  a  divorce  from  bed  and 
board,  and  counsel  might  have  mistaken  the 
object,  and  instituted  it  as  a  divorce  suit.  The 
subsequent  suit  shows  that  the  purpose  of  get- 
ting full  judicial  proof  of  the  nullity  of  the 
marriage,  and  the  marriage  certiBcate,  dated 
in  1800,  showing  a  marriage  between  a  Des- 
grange and  the  woman  on  whose  account  Dea- 
grange  was  arrested,  testify  a  purpose  not 
satisfied  by  the  first  suit,  on  the  part  of  Zu- 
lime, to  comply  with  the  demands  of  Gark,  or 
with  the  provisions  of  the  law. 

These  records,  so  far  from  showing  any  dlS' 
credit  upon  the  explanations  of  the  parties. 
when  fairly  considered,  afford  a  confirmation 
to  them. 

They  show  that  to  remove  the  alleged  im- 
pediment to  the  declaration  of  the  marriage,  a 
Judicial  inquiry  and  sentence  were  supposed 
necessary,  and  that  the  party  interested  perse- 
vered in  measures  to  secure  them. 

One  other  argument  remains,  and  that  con- 
sists in  the  evidence  of  Coxe.  He  undertakes 
to  establish  the  fact  of  an  illicit  intercourse, 
and  to  negate  the  fact  of  marriage  by  proving 
that  Clark  was  never  in  Philadelphia  with  Zu- 
lime, under  such  circumstances  as  to  allow  ■ 
marriage  to  take  place.  He  says,  that  in  about 
1802,  Zulime  came  to  Philadelphia  with  a  let- 
ter from  Clark,  confessing  an  illegitimate  con- 
nection with  her,  and  requesting  him  to  provide 
for  the  mother  during  her  confinement,  and 
the  child  after  its  birth.  That  the  mother 
left  Philadelphia  shortly  after  the  birth  of  the 
child,  and  as  soon  as  possible  after  her  re- 
covery from  the  sickness.  That  Clark  arrived 
in  Philadelphia  after  the  child  was  horn,  and 
remained  but  a  short  time.  The  proof  shows 
that  Clark  left  New  Orleans  for  Philadelphia 
before  the  7th  November,  1801;  that  he  was 
unexpectedly  detained  in  Havana,  hy  an  em- 
bargo, twenty-three  days,  but  he  is  found  in 
Philadelphia  in  January,  and  remained  there 
until  the  latter  end  of  April,  1802.  Zulime  ia 
found  in  New  Orleans  in  1801,  after  Clark  had 
left  there  for  the  north. 

Is  there  any  probuliility  of  the  accuracy  of 
the  statement  that  Clark  sent  Zulime  with  ft  • 
letter  of  introduction  to  Coxe,  and  requested 
him  to  superintend  her  accouchement  T 

Coxe  was  a  married  man,  overbearing  in  his 
intercourse,  staid  in  his  manners.  He  repri- 
mands Clark  continually  in  their  intercourse. 
As  might  have  been  expected,  Clark,  on  some 
subjects,  was  reserved.  At  this  moment  he 
had  his  secrets  carefully  hidden  from  him. 

Coxe,  in  his  deposition  taken  in  1835,  says 
nothing  of  the  letter  of  introduction,  speaks 
doubtfully  of  the  age  of  Caroline  Barnes,  and 
professes  to  know  nothing  of  the  manner  in 
which  Zulime  arrived  in  Philadelphia  in  1807, 
and  how  she  continued  there. 

•The  account  Coxe  gives  of  Caroline  [*4IIS 
Barnes  is  equally  tbe  subject  of  remark. 

Clark,  from  1802  till  1806.  was  not  in  Phila- 
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delphU.  In  his  teetimony,  he  ntja,  Clark's 
letters  contaiaed  no  alliuions  to  Caroline 
Barnes.  In  his  testimony,  1186  (10  and  11),  he 
■ays  that  Caroline  Barnes  went  to  Trenton  to 
school  in  IS05.  On  page  S98  he  speaks  of 
Clark's  personal  observation  of  her  bpalth,  and 

fiersonal  directions  for  her  removal;  of  his  af- 
ectionate     interest     and     tenderness.     What    i 
knowledge  could  he  have  of  these  transactions! 
Clark,  from   ISOB  till  1813,  only  visited  Phila- 
delphia a  single  time,  and  then  to  settle  and    i 
dissolve  his  transactions  with  Coxe.     The  let-    < 
ters  in  the  record  show  that  Clark  spent  the 
vacation  between  the  sessions  of  Congress  i" 
Louisiana.     Additional  observations  are  to  h 
made   upon  Coze   himself.     The   letters,   from 
Coxe,  seem  strongly  to  indicate  that  he  is  i 
deserving    of    implicit    credit.      This    witn 
needs  to  be  sustained  himself;  he  cannot  c 
tribute  to  destroy  the  credit  of  another. 

The  testimony  of  the   sisters    (Despau   and 
Caillavet)  has  been  assailed.   Against  the  char- 
acter of  the  latter  nothing  has  been  saJd.    """ 
husband  testifies  in  his  last  will  to  her  e? 
lence,  and  none  have  appeared  to  dispute  her    , 
title  to  the  commendation. 

Madame  Despau  has  been  assailed.    The  tes- 
timony consists  of  the  loose  statements  of  a 
rout  of  witnesses  who  say  that  she  was  reput- 
ed to  be  ■  galante  femme;  that  nothing^  good 
was  said  of  her;  that  she  was  spoken  of  in  the 
same  terms  as  her  sister.    And  the  record  of  a    , 
proceeding   had   by   her   husband   afainst   her    i 
when  she  accompanied   Zulime  to   the  United 
States  in  1807.    This  proceeding  was  ex-parte. 
The  evidence  impugns   Mad.  Despau  only   for 
having  •bendoned  Despau.     I  hardly   need  to    i 
state  that  none  of  this  testimony  is  admissible 
to  impeach  her  credit.     Phil.  Ev.  291.  292; 
Johns.   604;   8   S.   &  E.   337;    Hill   4  Cowei 
Notes.  768. 

The  life  of  Mad.  Despau  from  1808  till  the 
present  time  answers  the  calumnies  upon  her. 
She  returned  from  the  north  in  1808;  with  her 
children  she  went  to  the  parish  of  St.  Landry, 


and    there 
esteem   and 

tachcd  to  hi 
established  i 


inducted    a    small    school.     The 


indder 


of    her 


Her  daughters    were    eligibly 
larriage,  and  under  their  kind- 
ness sne  IS  now  sustained  and  supported. 

Had  she  been  Clark's  mistress  would  she 
have  been  left  penniless  I  Has  not  the  ei 
emplary  life  of  forty  years  been  sufBeient  t 
vindicate  her  fame!  Has  not  the  fact  that  her 
husband  made  no  contribution  to  bis  family, 
but  left  his  children  to  her,  proven  the  false- 
hood of  his  charges  upon  her! 

We  have  considered  the  parties  up  to  181 
494*]  Let  us  consider  Uhe  effect  of  the  co 
duct  in  1808.  Both  parties,  Clark  and  Zulin 
we  have  said,  may  nave  considered  particular 
evidence  needful  for  the  validity  of  their  a 
ringe. 

Their  opinion  does  not  affect  the  c 
Eldon  has  said  on  such  facts;  "I  am  exce 
ingly  anxious  to  press  upon  your  lordships' 
tention  this  is  what  I  take  to  be  an  indisput- 
able proposition  of  law,  namely:  that  if  you 
And  there  was  a  marriage  duly  celebrated, 
actually  had,  that  marriage  cannot  be  got  rid 

of  by  evidence  of  facts  and  circumstances  done 
or  observed  by  persons  afterwards  thinking  i 

proper    to    disentangle    tbemselve*  from   ths 
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Clark.  WTiatever  he  wrote;  whatever  he  re- 
ceived, feli  under  their  inspection.  They  knew 
his  acquaintances,  bis  intimates.  The;  could 
have  afforded  full  information  to  this  court  of 
all  the  obscure  and  doubtful  oircum stances  in 
this  case.  Give  to  us  the  contents  of  the  black 
CBEe,  about  which  Clark  was  so  anxious  in  his 
last  sickness,  and  we  will  undertake  to  do  so. 
On  whom  does  the  odium  apoliatoris  in  this 
case  rest!  Who  is  it  that  has  concealed  a  part 
of  the  testimony,  and  attempted  to  adulterate 
the  remainder? 

Another  fact  in  the  case  is  noticeable.  Coi 
affects  even  to  the  last  to  doubt  the  plaintiff 
connection  to  Clark.  At  tlie  date  of  the  motl 
er*!  (Mrs.  Clark's)'  will,  she  was  living  with 
Colonel  Davis  as  hii  daughter.  Why  was  it 
necessary  to  proclaim  her  illegitimacy  in  the 
will  of  Mary  Clark,  her  grandmother,  aecon 
panied  as  it  was  with  no  substantial  benefit  t 

If  the  conduct  of  Relf  and  Coxe  had  been 
deliberately  directed  to  the  suppression  oi 
alteration   of   the   evidences   of   the   plaintiff's 
legitimacy,  it  would  hardly  have  been  different 
from  what  it  appeare  on  this  record. 

This  review  of  the  testimony  of  the  ea 
surely  sufficient  to  exhibit  the  truth  of  the 
plaintiff's  claim.  We  have  not  forgotten  tha 
opinion  heretofore  given  by  this  court  upon 
much  of  the  evidence  in  this  record,  nor  do  we 
diminish  or  undervalue  the  importance  of  that 
opinion  by  discussing  anew  what  has  been  bo 
well  considered. 

The  counsel  for  the  appellees  made  twenty- 
seven  points.  Only  two  parts  of  the  argu- 
ment will  be  given  at  any  length,  those  two 
being  connected  more  especially  with  the  points 
upon  which  the  decision  of  the  court  turned. 
The  general  features  of  the  ease  dwelt  upon 
were,  the  depositions  and  character  of  Madame 
496*]  Despau;  "the  alimony,  ecclesiasticai  and 
divorce  records  and  the  conduct  of  Zulime  in 
declaring  herself  to  be  the  wife  of  Desgrange; 
her  conduct  afterwards  in  going  in  search  of 
the  certificate  of  her  marriage  when  she  had  ft 
living  witness  of  it  by  her  side,  and  the  incon- 
sistency of  her  marrying  Gardette  with  a  be- 
lief that  she  was  the  wife  of  Clark;  the  utter 
improbability  that  Clark  would  have  offered 
marriage  to  several  ladies  of  high  character 
and  connections  if  he  knew  that  he  was  already 
married;  and  the  testimony  to  depreciate  the 
character  of  Zulime  for  chastity. 

With  respect  to  the  different  depositions  of 
Madame  Despau,  whose  evidence  was  taken 
three  times,  viz.:  in  1S3D,  1846,  and  184g,  the 
counsel   (Mr.  Duncan)   remarked  as  follows: 

Having  thus  declared  the  field  for  a  fair, 
full,  and  impartial  investigation,  I  proceed  to 
the  examination  of  the  case. 

First.  Was  Daniel  Clark  ever  married  to 
Zulime  Nfe  Carri^re,  the  mother  of  the  com- 
plainant, MyraT  We  hold  the  negative  of  this 
question.  Then,  Ist,  We  say  that  the  com- 
plainant, holding  the  affirmative,  must  make  it 
perfectly  manifest  beyond  all  reasonable 
doubt.  This  is  the  more  incumbent  on  them 
as  it  is  not  pretended  that  Daniel  Clark  and 
this  woman  ever  gave  to  the  public  any  of  the 
usual  manifestations  of  such  a  connection.  In- 
deed, strange  at  it  may  appear,  the  parties 
here  aver  that  there  were  none  of  those  usual 
ordinary  and  appropriate  evidences  given  by 
the  persons  whom  she  claims  to  have  been  her 
tS  L.  ed. 
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father  and  mother,  which  atl  Individuals  in  all 
Christian  lands  bold  out  to  the  world  as  the 

appropriate  evidence  of  the  existence  of  a 
marital  relation. 

Let  us  now  take  up  this  first  point,  as  a. 
question  of  evidence,  and  see  how  it  stands. 
Was  Daniel  Clark  ever  married  to  Zulime  Nte 
Carriere,  the  mother  of  MyraT  The  affirmative 
of  this  proposition  is  sworn  to  in  the  most  un- 
qualified manner  by  Madame  Sophia  Despau, 
as  a  fact  which  took  place  in  her  own  pres- 
ence. This  is  stating  ner  testimony  as  fully 
and  broadly  as  I  can  possibly  do  it.  It  is  here 
to  be  remarked  that  it  is  a  strange  and  singu- 
lar thing,  which  can  but  attract  attention,  that 
but  one  witness  can  be  found  to  testify  to  a 
marriage  of  such  a  man  as  was  Daniel  Clark! 
That  he  lived  twelve  years  after  this  supposed 
interesting  fact,  and  yet  amidst  his  familyand 
friendly  letters,  which  are  as  abundant  us  the 
leaves  of  the  forest,  there  can  be  found  not  the 
most  distant  reference  to  this  most  important 
fact. 

As  Madame  Despau  li  the  only  witness  who 
swears  that  she  was  present  and  saw  the  mar- 
riage, I  will  at  once  review  the  case  as  based 
upon  her  testimony. 

The  answer  of  the  defendants  is  under  oath, 
and  this  meets  her  testimony,  unless  she  is 
sustained  by  other  strong  corresponding  facts 
and  *circumstance8.  Whether  she  is  so  ['497 
sustained  will  be  seen  in  the  progress  of  thi& 
inquiry. 

In  eijuity  the  answer  of  the  defendant  is 
conclusive  in  his  favor,  unless  it  is  overcome 
by  satisfactory  testimony  of  two  opposing  wit- 
nesses, or  of  one  witness  swearing  positively. 
and  such  other  facts  as  are  equal  to  the  un- 
qualified testimony  of  another  witness.  2 
Story's  Eq.  743,  744;  2  Atk.  19;  Id.  HO;  1  Ves. 
97;  6  Ves.  40;  9  Id.  275,  283;  12  Id.  78;  18 
Ves.  12-335;  9  Cranch,  180;  1  Johns.  Ch,  R. 
450,  462;  2  Fonbl.  B.  6,  ch.  2,  sec.  2,  note  g; 
2  Ves.  Jr.  243;  2  Johns.  Ch.  K.  B3,  89,  90. 

The  witness  Despau  was  examined  under 
oath  in  June,  1839.     Then,  in  answer  to  the 


Clark  was  married  in  Philadelphia,  in  1803,  by 
a  Catholie  priest.  I  was  present  at  this  mar- 
riage." She  subsequently,  in  rather  an  awk- 
ward manner,  says  that  this  marriage  of 
Daniel  Clark  was  with  her  sister  Zulime,  and 
that  of  this  marriage  Myra  was  the  only  isaue. 
On  tbe  16th  day  of  October,  1B45,  the  same 
witness,  Despau,  is  again  examined.  The  mind 
will  naturally  pause  here  to  inquire  whether 
accounts,  given  at  two  periods  of  more  than 
six  years  ap*rt,  and  before  different  magis- 
trates, agree  in  all  essential  particulars.  One 
of  the  moat  powerful  instruments  in  the  in- 
vestigation of  truth  is  where  several  witnesses, 
at  different  times  and  places,  without  possible 
collusion,  agree  in  all  material  particulars  in 
their  account  of  the  same  transaction.  The 
best  of  writers  on  this  part  of  the  system  of 
laws  agree  that  it  is  a  high  evidence  of  the 
integrity  of  the  witnesses  where  there  are 
small  differences  in  their  account  of  the  same 
transaction,  and  for  the  sensible  reason  that  it 
shows  an  entire  absence  of  collusion.  On  the 
other  band,  where  there  is  a  striking  similitude 
in  the  very  language  of  different  witnesses,  it 
raises  a  suspicion  at  once  of  collusion,  and  de- 
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1  explnTt.-iiion  iinil  further  circum- 
support.  Tly  thv  name  prowRS  of 
inTnff  let  lis  lonk  iit  llu>»r  two  alatement* 
of  Armlomo  Di-paii.  Tlii-y  nre  aix  ,vcarB  Sep- 
iirn(p<l  in  point  of  lime,  llicy  are  Inken  beforn 
iljlforoiit  mii-:islrntos,  and  yet  we  find  the  wit- 
ness not  only  aj^eping  witli  her^Mf  In  the 
(renerol  aeoount — which  ought  to  be  expected 
(if  nil  I'.unest  wiinesscn — but  liin  very  lan^^a-je 
is  UHcd  by  the  raugiatratcs  in  taking  down  hor 
Movcrnl  statements  on  the  two  oceaHlons,  an'1 
in  prm-isely  the  sarac  lan;nin;,-e,  as  far  as  it 
goes.  Now.  thpn,  T  say.  Ibat  one  of  the  two 
thin^is  hnpiieneJ — there  was  either  collusion  or 
a  miraelii  on  this  Inst  ocension.  No  wUni^K' 
ean  recount  a  trnn^artion  thus,  unHer  Rueh 
eirriiniii lances,  in  the  fading  pcrind  of  life  to 
which  she  had  arrived.   The  thin;;  Is  imposalblc. 

■riifre  was  no  miracle  In  the  busini'Hs.  There 
its*]  was  but  one  'way  of  accountin;;  for 
this  thin;;.  Tlic  greatest  power  whleh  a  court 
of  chancery  has  in  prerentin);  collusion  had 
boen  broken  down.  Fublieation  of  her  first 
statement  has  been  made.  The  seals  had  been 
broken;  a,  copy  of  her  llTBt  testimony  was  in 
her  hand  when  Hhe  made  her  second  statement, 
or  what  is  worse,  and  moru  probable  from  lier 
simple  Inspection  of  the  face  of  the  deposition, 
it  tvas  prepared  for  her,  and  she  signed  what 
had  been  previously  prepared.  The  magistrate 
rlisoboyrd  the  very  letter  of  the  commiBsiou 
nddri:-^>cd  to  him  by  the  court — that  commis- 
iilim  is  very  eoniprchenitive,  direct  and  simple. 
But  the  "trust  and  confidence"  of  the  court,  in 
the  integrity  and  ability  of  the  magistrate, 
liave  been  abused.  Tlic  whale  waa  a  concocted 
nffair,  got  up.  no  doubt,  out  of  the  presence  of 
the  magiatrate.  And  this  ia  the  precioua  testi- 
mony upon  which  the  court  is  aakcd  to  base  a 
judgment  decreeing  on  earth — what  was  never 
re;;!. stored  in  heaven — that  Daniel  Clark  had 
iKiirried   Zulime  SSe  Carriere. 

There  is  in  this  statement,  or  rather  state- 
mcnta  of  the  witness  De.ipnu,  this  fentnrc  to 
the  facta  above  referred 
]>urpose,  care,  design,  as 
She  lielonpH  to  the  liouae- 
LK  not  doing  her  injustice, 
thiit  her  testimony  has 
l)e<.'n  the  subject  of  repeated  and  deliberate 
iron  suit  at  ions  before  it  was  delivered.  Its 
force  and  eflcet  have  been  well  considered. 
This  very  citadel  of  the  ease  has  been  duly  and 
thoroughly  examined,  with  a  critic's  eye.  It 
haa  doubtlesB  been  considered  not  only  in  its 
relations  and  bearings  upon  the  complainant's 
i^n^e.  but  alt  posHihle  guards  liave  been  thrown 
around  it  uguinut  the  approach  of  the  adver- 
sary. Tlieru  is,  then,  no  room  left  for  mistake. 
The  time,  the  place,  and  the  eiiviimst  antes 
have  all  been  detailed.  The  story  Is  told;  and 
to  true  is  it  (Coil  save  the  mark!)  that  six 
years  afliTwanN.  in  relating  it  for  the  second 
time,  no  wcirdi,  can  be  found  ao  very  appropri- 
ate aa  the  exact  words  used  before  to  convey 
thia  impcirtaut  fact.  Then  she  is  ready  to 
stand  or  tall  by  It. 

Before  going  into  the  interesting  comparison 
of  the  lesiimony  of  the  witness  IJespau,  with 
other  meusures  of  truth,  )  beg  leave  for 
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the  other  Btnk>— If  one  Ib  blasted  the  other  is 
ruined;  and  a  gallant  itruggle  must  now  be 
made  to  rescue  both  one  and  the  other.  Ac- 
i:ordiligIy,  and  for  the  first  time,  with  any  re' 
gard  to  Ihp  proprietifiB  of  any  of  the  rules  of 


tories,  and  the  defendatits  again  propound  their 
cross 'intecrogatories.  To  these  questions  do  we 
licar  the  same  old  sang  suug  again,  set  to  the 
aame  old  tunet  Ahl  by  no  means.  She  dow 
swears  as  positively  as  she  did  before  to  the 
marriage,  and  to  ber  presence  at  the  place;  but 
when  she  comes  to  speak,  of  the  time — ah! 
Ihere  is  the  rub^she  begiuB  to  fatter,  hesi' 
tate,  and  doubt.  We  look  here  in  vain  tor  that 
bold,  open,  and  unqualified  declaration  she  had 
twice  before  made  under  oath,  and  in  this  case. 
She  now,  on  the  IBth  of  March,  1849,  swears, 
"I  was  present  at  this  marriage.  This,  to  the 
best  of  my  recollection,  was  in  the  year  1809; 
although  there  are  sonic  asBoeiations  in  mj 
memury,  wJiich  make  me  think  it  not  improb 
able  that  the  marriage  may  have  taken  placi 
in  the  year  1H02.  My  impression,  however,  i( 
that  the  marriage  took  place  in  the  year  1SD3 
It  was,  I  remember,  a  short  while  previous  tc 
Clark's  going  to  Europe."     R.  369. 

Who  ever  saw  a  more  cunningly  devised 
effort  to  save  a  witness  than  this!  Her  testi- 
mony is  here  in  the  record  twice  told,  and 
doubly  sworn  to,  declaring,  in  unqualiBed  lan- 
guage, that  Daniel  Clark  was  married  to  her 
aister,  in  Philadolpliia,  in  the  year  18031  Wlio 
gave  her  the  alarm!  Who  cried  out  to  her  that 
she  was  standing  over  a  volcano!  Who  pre 
pared  the  bridge  for  her  escape,  if  escape  she 
has  made!  Then  she  swore  posttively— now 
4he  has  It  to  the  best  of  her  recollection.  Then 
^he  swore  it  was  in  1803 — now  the  believes  it 
to  have  been  in  1803,  "although  there  are  b< 
iissouialions  in  my  memory,  which  makes 
Ihink  it  not  improbable  that  the  marriage  may 
have  talcen  place  in  the  year  1802."  I  think  it 
ibis  witness  should  ever  happily  read  the  testi- 
mony in  this  case,  she  wiU  have  other  "asso- 
i-ialions  in  her  memory,"  which  will  make  her 
think  that  she  was  entirely  mistaken  in  the 
whole  business,  and  that  there  was  no  marriage 
whatever!  If  she  does  not,  I  imagine  that  her 
i-onceptions  are  formed  of  far  dilli 
ials  from  that  which  form  the  minds  of  your 
Honors.  Why  was  it  that  she  Imagined  It  poa- 
-.ible  that  she  could  now  be  mislaken?  In  183n 
iud  in  1845  she  had  oo  such  idea-  She  was 
then  much  nearer  the  scene  than  she  was  in 
1849,  and  much  more  likely  to  have  a  correct 
recollection  of  the  event.  But  why  the  eipres- 
■^ion  now  for  the  first  time  found  in  her  testi- 
mony, in  order  to  fix  the  period  of  Daniel 
.10 1*]  Clark's  marriage,  that,  "it  was,  *!  re- 
Nicmbcr,  a  short  while  previous  to  Mr.  Clark's 
HoinK  to  Europe!"  Wbo  put  (his  notion  into 
her  head!  Was  there  anything  in  the  inter- 
rogatory to  suf-'gest  the  idea!  1  might  as  well 
tell  the  court  plainly  and  at  once  that,  at  the 
time  this  last  testimony  was  taken,  it  bad  been 
found  out  that  Daniel  Clark  bad  been  in  Phila- 
delphia in  the  year  1802,  but  not  in  the  latter 
part.  It  was  known,  or  ought  to  have  been 
known,  that  we  could  prove  by  the  testimony 
left  behind  him.  by  Darnel  Clark  himself,  that 


the  latter  part  of  1802,  or  (n  any  part  of  1803. 
Hence  the  necessity  for  this  witness  to  retreat 
from  her  former  position,  and  at  the  same  time 
to  do  it  in  such  a  delicate  manner,  and  with 
-^uch  consummate  tact,  as  to  appear  to  glide 
■laturally  towards  the  truth — to  strike  upon  a 
ircumatance  which  would  appear  to  elucidate 
the  truth  of  her  statement.  Poor  short-sighted 
mortals  we  are;  she  had  far  better  been  left 
upon  her  original  position,  because  her  advisers 
knew  not  what  an  ignis  fatuus  was  leading 
[hem  into  a  morass  from  whence  there  could  be 

The  parties  here  are  to  be  held  to  their 
pleadings.  The  onus  probandi  in  this  case  is 
with  the  complainant,  according  to  the  maxim 
of  the  civil  law,  "Ei  incumbet  probatio  qui 
dicit,  non  qui  negat."  Phillips  ou  Bv.  194. 
This  rule  is  as  strict  in  equity  courts  as  in 
courts  of  law.    2  Daniels,  9D0. 

Ur.  Duncan  then  went  on  to  show  from  let- 
ters that  Clark  was  not  in  Philadelphia  during 
the  latter  part  of  1802  or  during  any  part  of 
the  year  1803. 

Second  Point. — I  maintain  that  Daniel  Clark 
could  not  have  married  Zulime  Nfie  Carriere  in 
1802  or  1803,  because  of  the  legal  ^pediment 
then  existing,  and  well  known  to  both  parties, 
that  she  was  then  a  married  woman.  That  she 
was  married  to  Jerome  Desgrange,  with  strict 
compliance  with  every  requisition  of  law,  both 
ecclesiastical  and  civil,  then  in  force  in  Loui- 
siana. See  record,  pp.  748-751.  Indeed,  this 
fact  is  admitted.  It  is  proved  and  admitted, 
that,  at  the  time  of  the  alleged  marriage  of 
Daniel  Clark,  Jerome  Desgrange  was  living. 
We  interpose  this  impediment.  We  are  met  by 
the  allegation  that  this  ia  no  impediment,  be- 
cause, at  the  time  Desgrange  married  Zulime, 
he  had  himself  a  living  wife.  I  now  say  that 
there  is  no  proof  upon  this  point  which  should 
be  regarded  for  a  moment.  Let  us  examine  It. 
First,  we  have  a  certificate  of  one  Jacob  Des- 
grange's  marriage  having  taken  place  in  New 
Vork.  The  name  excludes  the  idea  of  its  being 
Jerome  Desgrange,  unless  the  plaintiff  bad  tol- 


of  Jacob,  bad  married  Zulime  under  tbe 
name  of  Jerome.  There  Is  not  iu  the  record 
even  an  attempt  to  prove  It.  Again,  if  the  cer- 
tificate 'even  contained  the  name  of  [*60S 
Jerome  Desgrange,  it  would  have  been  equally 
obligatory  upon  plaintiff  to  have  followed  up 
the  certificate  by  proof  of  identity;  non  con- 
stat, but  there  may  have  been  a  dozen  Jerome 
Desgran;:cs  in  New  York;  and  we  are  asked  to 
believe  that  tbe  one  mentioned  in  the  certifi- 
e  was  the  same  one  who  married  Zulime. 
itrary  to  every  principle  of  law,  and  in  mani- 
t  violation  of  the  best  rules  of  justice;  that 
his  marriage  with  Zulime  is  to  be  taken  as  fair, 
honest  and  legal.  Any  other  rule  would  be  the 
;rossest  injustice  to  the  name  of  Desgrange, 
nd  cover  his  grave  with  dishonor,  without  his 
ver  having  had  an  opportunity  to  be  heard, 
and  manifesting  his  innocence  and  his  integri- 
ty. This  court  has  seen  that  in  the  only  case 
ivbere  Desgrange  was  ever  cited,  and  in  which 
put  to  the  proof  of  the  validity  of  his 
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marriage   with   Zulime,   how   triumphantly   be 

suetained  himself,  and  In  a  case,  too,  where,  if 

ladeltiiiia  at  any  period  of    there  had  been  any  truth  in  the  accusation,  tha 
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very   witneBses  produced  t 

who  would  have  been  most          _  .               .           i^ 

ed  the  case  most  Btrouglj,  and  in  a  vindictivf  tificate   was   taken   before   iBSuejoiDed. 

spirit  sgatnat  him — the  pretended  victims  of  hi;  deposition  waa  tak«ai  fn  184Q.     The  issue  was 

crimes.    It  should  be  enough  that  the  home  ol  joined  bjr  plaintiff  filing  replications  to  the  an- 

tbat  man  was  entered  by  a  seducer,  witlioul  swcr,  and  plena  of  Chew  and  Eelf  were  filed  od 

now  having  his  memory  covered  with  infamy  the  5th  of  March,  1749.    See  Record,  203.    The 

without  a  trial  or  a  hearing.  replication  to  Deveresux's  answer  was  filed  2Sth 

But  there  are  other  circumstances  about  thii  March  1349.    See  Record,  204.    The  replicatioi 

New  York  certificate  which  should  degrade  it  to  the  answer  of  Municipality,  No.  1,  was  filed 

It  has  been  argued  as  a  sin^lar  thing,  §oing  o  May  21,  1849,     The  replication  to  Rodriguei"! 

great  way  towards  sustaining  the  genuinenest  answer  was  filed  about  the  same  time,  though 

of  that  paper,  that  it  has  on  it  the  names  of  the  the  date  is  not  given  in  the  record.     The  eourt 

perauns,  as  witnesses,  who  had  been  named  bj  will   perceive   that   the   answers   and   plefts  of 

Madame  Soumeylliatt,  as  the  witnesses  of  hei  Chew  and  Relf  were  filed  on  the  14th  of  Jana- 

marrtagel     Sirs,  the  argument  is  a  feeble  one  ary,  1845.     There  was  no  necessity,  therefore. 

and  gives  rise  to  the  suggestion  that  the  verj  for  taking  the  depositions  de  ben«  esse  in  1844. 

reverse   is   the   truth.     That   lady's   testimony  for  plaintifTs,  if  they  had  been  disposed,  eonid 

was  taken  on  the  6th  of  September,  1B02.    Se«  have  taken  fssue  when  it  was  tendered  byOwv 

Record,  711.    That  miserable  certificate  is  dat'  and    Relf,    and    taken    the    testimony    oontra- 

ed  on  the  11th  September,  1808.     See  Record  dictorily  with  them.     The  fact  that  this  was 

362.    Now,  the  inference  which  I  dra,.   from  it  not  done  raises  a  strong  presumption  that  it 

is  this,  that  her  having  given  the  names  of  the  was   taken    in   the   manner   it   was,    for   some 

witnesses  to  her  marriage  with  Mr.  Soumeyl-  wrongful  purpose.    Be  this  as  it  may,  it  must 

liatt,  suggested  the  idea  to  the  person  who  made  be  suppressed,  because  no  eSort  has  been  made 

that  certificate  of  putting  these  names  there  as  since   issue  joined,   to   take   the   testimony  in 

witnesses.  ,  Why    was    not    the   testimony    ol  chief.    See  2  Daniels,  1111.    The  only  instuteei 

some   one   of   those    witnesses    taken!      Theii  in  which  testimony  can  be  taken  in  chancery 

death   is   nowhere   shown   or  pretended.     You  in  a   'United   States   Circuit  Court,  ia    ['504 

have  the  oath  of  both  Desgrange  and  Madame  provided  for  in  the  TOth  rale  of  the  Supremt 

Soumeylliatt,  two  of  the  most  important  par.  Court.     It  is  to  be  done  after  the  bill  is  filed, 

ties    in    that    certificate,    testifying    directly  and  before  the  defendant  has  answered,  on  af- 

against  it.    That  certificate,  too,  it  will  be  seen,  fidavit,  etc.,  and  even  then  the  rule  requires  the 

is  dated  but  a  few  weeks  after  the  date  of  Zu-  party  to  give  the  adverse  party  doc  notice  of 

lime's  suit  for  divorce  in  18QB.     Pp,  3S2,  768,  the  time   and  place   of  taking  the  testimony. 

Now,  then,  this  attempt  to  impose  this  cer-  Nothing  of  the  sort  was  done  here.    It  is  per- 

tificate   develops   another   fact   which   strongly  fectly  clear  that  depositions  taken  de  bene  esse 

nititates  against  Madame  Despau's  story.    She  cannot  be  read,  and  must  be  suppressed;  the 

says   that   when   they   reaciifd   New   York,   in  party  has  forfeited  all  right  to  read  them.    I 

BOS*]   1B02  or  *1S03,  to  obtain  proofs  of  Des-  Daniels,   lllS.     All   the  grounds  mentioned  ii 

grange's   marriage,  they   could   find   none — the  our  12tb  point  for  suppressing  testimony  ire 

registry  was  destroyed.    But  if  this  certificate  fully  sustained;  and  this  deposition  should  be 

was  given  in  1S06,  then  the  priest  who  married  laid  aside.     The  testimony  being  stricken  out, 

Desgrange   was   alive  and   there   when   Zulime  the  plaintiff  has  nothing  left  to  prove  any  aoA 

and  Madame  Despau  were  in  New  York,  and  thing  as  a  previous  marriage  by  any  testiroonj 

could  easily  have  given  his  testimony  or  cer-  entitled  to  belief. 

tificate  to  them.  The  certificate  professes  to  be  But  let  us  go  on  with  the  legal  discussion 
taken  from  a  particular  page  of  the  record.  Suppose  that  it  has  been  established  that  Dei- 
Then  there  waa  no  such  thing  as  a  burnt  rec-  grange  had  a  former  wife,  did  that  fact  author- 
ord  in  1802,  as  sworn  to  by  this  witness.  It  ize  Mrs.  Desgrange  to  contract  a  marriage  with 
will  be  remembered,  too,  that  we  find  this  cer-  Clark  before  the  former  one  was  dissolved  b» 
tificate  coming  to  light  through  the  hands  of  competent  authority!  It  must  not  be  forgol- 
Zulime  in  IS40.  Record,  597.  ten  that  plaintiff'*  own  witnesses  swear  thil 
But  the  certificate,  and  all  of  the  testimony  the  agreement  to  marry — the  contract — w«» 
connected  with  it,  must  be  suppressed  on  a  made  in  Louisiana,  the  domicil  of  both  partin- 
question  of  law;  and  this  puts  an  end  to  the  The  mere  ceremony  to  consummate  It  is  on- 
question  at  once  and  forever.  This  is  not  a  other  subject,  which  I  shall  examine.  Did  tkb 
record,  or  a  copy  of  a  record.  It  does  not  pro-  state  of  things  authorize  Zulime  to  contract 
fcsa  to  be.  TKen  it  is  a  statement,  not  under  marriage!  I  answer,  certainly  and  clearly  noL 
oath,  of  a  person  who  may  perhaps  be  dead.  If  she  did  marry  Clark  after  marrying  Dm- 
This  statement  was  not  even  in  the  shape  of  a  r«nge,  by  the  laws  then  in  force,  it  was  adul- 
acposition  If  this  paper  had  even  been  in  the  '■"7  on  her  part,  and  the  fruits  of  the  connec- 
shlpe  of  a  deposition  taken  in  a  suit,  it  would  £,'""  \°."!<1  ^e  an  adulterous  ba.tard  The  8th 
be  no  testimony  against  these  parties,  they  Book  t.tle  20,  Law  4  Nucva  Rccop.lac.on.  be- 
/  .  ,  ■'  ,r  .  ,.  „,  „,„'  j]„  '  rri,„  ing  trans  ated,  reads  thus:  "Shou  d  a  woni»n, 
havmg  been  no  parties  m  that  proceedmg.  The  8  ^^  ^^^^  betrothed, 
parties  are  not  to  be  condemned  by  the  test.-  ^^^^^^  ^^^  y^j  jj^^^^^  \^^  ^^^^^^  ^^^.^ 
monj  of  witnesses  they  never  saw  or  heard  of,  ^d^jt^ry,  although  she  should  ollege  and  slwvr 
and  whom  they  had  no  opportunity  to  cross-  ^^^^^  i,^^  marriage  is  null  and  void,  either  on 
examine.  1  Starkic  a  Ev.  260,  sec.  9B.  sccotint  of  near  relationship  by  eonsanguinily 
In  connection  with  this  ci-r tificate,  we  have  ^r  allinity  within  the  4th  degree,  or  because 
moved  to  suppress  the  whole  testimony  taken  jne  of  the  spouses  was  previously  bound  by 
in  reference  to  it.  Sei"  nu.i  inii  fo  suppress,  un.  mother  m.irringe,  or  had  made  a  vow  of  chasti- 
der  12th  bead.  A  deposition  tukon  without  no-  ty,  or  wiis  nbout  entering  a  religious  eommoni- 
JOS 4  Howard  It. 
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I  not  to  b«  allowed  to  do  what  is  forbid- 
den; and  Bhe  cannot  prevent  her  huBband  from 
bringing  a  suit  for  adultery,  bath  aguinst  her 
nnd  the  adulterer,  as  if  the  marriage  was  not  a 
true  one.  We  decree  against  such  persons — 
whom  we  consider  as  having  committed  adul- 
tery (que  habemoH  nor  adulterno},  the  Ian  of 
the  fuero  be  strictly  followed,  which  treats 
about  adulterers,  and  is  the  first  law  of  this 
title."    See  Nueva  Rec.  Book  8,  tit.  20,  Law  4. 

What  can  be  more  clear  and  conclusive  than 
this!  And  be  H  remembered  that  this  is  not 
an  opinion  of  an  elementary  writer,  but  the 
poBitive  provisions  of  the  law  as  they  were  in 
force  at  the  domicil  of  all  these  parties.  A 
505*]  previous  marriage,  though  *it  is  proved 
to  exist,  cannot  be  treated  as  a  nullity.  The 
wife  that  ventures  to  do  it,  says  the  law,  is 
guilty  of  adultery,  and  the  man  who  interraar. 
ries  with  her  is  an  adulterer. 

Again,  when  the  taw  treats  of  who  may 
marry  a  second  time,  it  enacts  as  follows: 
"Men  and  women  may  marry  a  second  time, 
or  oftener,  after  the  flrst  marriage  is  dissolved, 
either  on  account  of  some  legal  impediment, 
or  by  death."  4  Partida,  title  11,  Law  1.  This 
could  not  be  done  in  Louisiana,  until  the  lapse 
of  ten  months  after  the  dissolution  of  the 
previous  marriage.  Old  Code,  p.  2a,  art.  31. 
Before  the  Code  of  1806,  it  was  one  year,  i 
Partida,  title  11,  Law  3. 

Now,  the  first  law  under  the  same  title,  and 
same  book,  provides,  among  other  things,  that 
if  the  husband  of  the  woman,  thus  acting, 
should  kill  both  guilty  pair,  he  shall  stand 
justified;  and  that  if  he  causes  them  to  be  put 
to  death,  by  authority  of  justice,  that  the 
whole  of  the  property  belonging  to  the  guilty 
pair  should  vest  in  the  injured  man.  So  that 
if  Desgrange  had  gone  in  and  killed  Clark  and 
Zulime,  he  would  have  stood  justified,  and  if 
he  had  had  them  arrested  and  capital  punish- 
m,ent  inflicted  upon  them  both,  by  due  course  of 
law,  be  would  have  been  entitled  to  the  prop- 
erty of  both  of  them. 

Mr.  Justice  Catron  delivered  the  opinion  of 

the  court: 

This  cause  comes  here  by  appeal  from  the 
decree  of  the  Circuit  Court  of  the  Eastern 
District  of  Louisiana,  where  the  bill  was  die. 

The  complainant  snes  aa  the  only  legitimate 
child  of  the  late  Daniel  Clark,  who  died  in  the 
aty  of  New  Orleans  the  13lh  of  August,  1813. 
No  account  U  prayed  against  Daniel  Clark's 
executors;  but  the  complainant  seeks  to  re- 
cover the  property  sold  by  them,  consisting  of 
lands  and  slaves,  on  the  ground  that  her  father 
could  not  deprive  her,  as  his  legitirnate  child, 
of  more  than  one  fifth  part  of  his  estate  by  a 
last  will,  according  to  the  laws  of  Louisiana 
as  they  stood  in  1813.  And  she  maintains  that 
the  sales  made  by  Chew  and  Rett,  were  made 
without  any  orders  of  court  to  authorize  them, 
and  that  therefore  they  are  void;  the  laws  of 
Louisiana  requiring  such  orders  before  a  valid 
sale  could  be  made. 

The  respondents  claim  under  a  wiU  made  by 
Daniel  Clark  in  1811,  by  which  be  devised  all 
his  property,  reol  and  personal,  to  bis  mother, 
Hary  Clark,  and  appomted  Kicbard  Eelf  and 
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Beverly  Chew,  bis  ezeenton;  and  to  whom 
Mary  Clark  mode  a  power  to  sell  Daniel 
Clark's  estate  for  the  purpose  of  raising  money 
to  pay  his  debts.  Chew  and  Relf,  acting  as  ex. 
ecutors  of  Daniel  Clark, 'and  also  as  attorneys 
of  Mary  Clark,  did  sell  the  property  in  con- 
troversy for  the  purpose  of  paying  the  debts  of 
the  testator.  •To  meet  this  claim  of  ['SO* 
title,  the  complainant  insists,  1st.  That  the 
sales  made  by  Chew  and  Keif,  as  executors, 
were  mode  without  orders  from  the  Court  of 
Probate  to  authorize  them,  and  are  void.  2d. 
That  Mary  Clark  had  not  accepted  in  legal 
form,  the  bequest  of  her  eon  when  she  con- 
veyed by  her  attorneys,  and  that  therefore  her 
conveyances  cannot  be  relied  on  by  her  vendees 
to  support  the  plea  of  innocent  purchaser. 

On  the  loth  day  of  June,  1644,  the  mother 
of  the  complainant,  styling  herself  Madame 
Marie  Zulime  Carri^re,  and  widow  of  the  late 
Daniel  Clark,  by  her  notarial  act,  made  in  the 
City  of  New  Orleans,  accepted,  without  bene- 
fit of  inventory,  the  community  of  acquets 
and  gains  of  one  moiety,  which  it  is  alleged 
existed  between  her  and  her  late  husband 
Daniel  Clark,  according  to  the  laws  in  such 
cases  provided.  And  on  the  2d  of  July,  1644, 
the  then  complainants,  Gaines  and  wife,  among 
other  amendments  to  their  bill,  filed  the  fol- 
lowing: "Your  oratrix  alleges  that  she  is  en- 
titled to  the  one  moiety  of  the  estate  of  which 
the  said  Daniel  Clark  died  possessed,  by  reason 
of  a  conveyance  thereof  made  to  her  by  M.  Z. 
Gardette,  the  widow  of  the  said  Clark,  and  the 
mother  of  your  oratrix,  on  the  Tth  day  of  May, 
1836,  and  which  is  hereunto  annexed,  marked 
A.  B.,  and  prayed  to  be  taken  as  part  hereof; 
and  the  mother  of  your  oratrix  did  thereafter, 
on  the  20th  June,  1844,  further  convey  to  her 
all  her  interest  in  said  estate,  as  appears  by 
her  ac^  a  copy  of  which  is  herewith  exhibited, 
marked  C;  the  whole  of  said  estate  having 
been  acquired  during  the  coverture  of  said 
Clark  and  wife." 

The  exhibits  in  these  particulars  correspond 
to  the  allegations.  It  follows,  therefore,  that 
the  complainant  claims  one  half  of  Daniel 
Clark's  estate  by  a  conveyance  from  her  mother. 

The  first  and  most  important  of  the  issues 
presented  is  that  of  the  legitimacy  of  the  com- 
plainant. It  is  raised  by  the  following  plead- 
ings: 

She  alleges  that  her  father,  Daniel  Clark, 
was  married  to  Zulime  Nte  CarriCre,  in  the 
City  of  Philadelphia,  in  the  year  1802  or  1S03; 
and  that  she  is  the  legitimate,  and  the  only  le- 
gitimate offspring  of  that  marriage. 

The  defendants  deny  that  Daniel  Clark  was 
married  to  said  Zulime  at  the  time  and  place 
alleged,  or  at  any  other  time  or  place.  And 
they  further  aver,  that  at  the  time  said  mar. 
riage  is  alleged  to  have  taken  place,  the  said 
Zulime  was  the  lawful  wife  of  one  Jerome 
Desgrange, 

If  the  mother  of  the  complainant  was  the 
lawful  wife  of  Jerome  Desgrange  at  the  time 
said  Zulirae  is  alleged  to  have  intermarried 
with  Daniel  Clark,  then  the  marriage  with 
Clark  is  merely  void;  and  it  is  immaterial 
whether  it  did  or  did  not  take  'place.  [*S01 
And  the  first  question  we  propose  to  examine 
is,  aa  to  the  fact  whether  said  Zulime  was  Des- 
grange's  lawful  wife  in  1802  or  1803. 
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A  forinkl  record  of  the  marriage  between 
Desgrange  and  Marie  Julia  CarriSre,  obtained 
from  the  cathedral  Catholic  church  at  New 
Orleans,  is  before  ub.  That  it  is  a  true  record 
of  aaid  marriage  is -not  controverted.  Marie 
Julia  is  designated  Zuliine,  bv  a  aobriquet  or 
nickname,  whicb  is  proved  to  liave  been  a  com- 
mon custom  in  Louisiana  at  that  time.  The 
marriage  wae  solemnized  in  due  form  on  the 
2d  day  of  December,  1794.  This  is  admitted 
on  part  of  the  complainant.  Tlie  parties  co- 
habited together  as  man  and  wife  for  seven  or 
eight  ye&TB.  This  is  also  conceded  bj  both 
sides.  To  rebut  and  overcome  the  established 
tact  of  this  marriage,  it  ia  alleged  that  previous 
to  Desgrange's  marriage  with  Zulime,  he  had 
lawiuil;  married  another  woman,  who  was  liv- 
ing when  he  married  Zulime,  and  was  still  liia 
wife;  and  that  therefore  the  second  marriage 
was  void.  And  this  issue  we  &re  called  on  to 
try. 

The  marriage  with  Desgrange  having  been 
proved,  it  was  established  as  prima  facie  true, 
that  Zulime  was  not  the  lawful  wife  of  Clark, 
and  the  onus  of  proving  tljat  Desgrange  had  a 
former  wife  living  when  he  married  Zulime 
was  imposed  on  the  complainaut ;  she  was 
bound  to  prove  the  affirmative  fact  that  Des- 
grange committed  bigamy.  To  establish  such 
j>ri;viuub  iiiarriage  and  the  consequent  bigamy 
by  marrying  a  second  time,  much  evidence  was 
introduced  and  relied  on  by  the  complainant. 
The  first  witness  whose  testimony  will  be  re- 
ferred to  was  Madame  Deapau,  sister  of  Zu- 
lime. Her  testimony  has  been  taken  three 
times;  first  in  1630,  then  in  1845,  and  again  in 
1S49. 

In  1839,  she  aays:  I  was  well  acquainted 
with  the  late  Daniel  Clark,  of  New  Orleans, 
ill'  ..a:t  married  in  Philadelphia  in  1803,  by  a 
('alholic  priest.  I  was  present  at  tMs  mar- 
'inc  child  was  born  of  that  marriage,  to 
wit:   Myra  Oark,  who  married  William  Wal- 

.   ..    1 I .     I  »as  [iresunt  at  her  birth  and 

kneiv  that  Mr.  Clark  claimed  and  acknowledged 
her  to  be  his  child.  She  was  born  in  1808.  I 
neither  knew,  nor  had  any  reason  to  believe, 
that  any  other  child,  beside  Myra,  was  born 
of  thnt  marrin-f.  The  cireiim stances  of  her 
marriage  with  Daniel  Gark  were  these;  Sev- 
eral Vi-ars  afler  liur  marriage  with  Desgrange, 
she  heard  he  hod  a  living  wife;  our  family 
charged  him  with  the  crime  ot  bigamy  in  mar- 
rying said  Zulimei  he  at  first  denied  it,  but 
iiftcrwiirils  ndmitted  it,  and  fled  from  the  coun- 
try. Thi'S^  circumstances  became  public,  and 
^[r.  Clark  made  proposals  of  marriafjc  to  my 
sister,  with  the  knowledjre  of  all  our  family. 
It  WS1  eonfiidpred  pa^ifntial  firat  to  obtain  rcc- 
ft08*J  ord  "proof  of  Desgrange  having  a  liv- 
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obtain  "hich,  from  the  records  of  the  Catholic 
churcii  in  New  York  (where  Mr.  Deggrange's 
(irior  marriage  was  celebrated),  we  sailed  for 
that  city.  On  our  arrival  there,  we  found 
that  the  rejiistry  of  marriages  bad  been 
destroyed.  Mr.  Clark  arrived  after  us.  We 
heard  that  a  Mr.  Gardette,  then  living  in  Phil- 
adelphia, was  one  of  the  witnesses  to  Mr.  Dps- 
grange's  prior  marriage.  We  proceeded  to 
that  city,  and  found  Mr.  Gardette.  He  an- 
swered that  he  was  present  nt  snid  prior  mar- 
rJagp  of  Desgrange,  and  that  he  afterwards 
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knew  Desgrange  and  his  wife  by  thia  mai 
riage;  that  his  wife  had  sailed  for  France.  Mr. 
Clark  then  said:  'You  have  no  reason  longer 
to  refuse  being  married  to  me;  It  will,  how- 
ever, be  necessary  to  keep  our  marriage  secret 
till  I  have  obtained  judicial  proof  of  the  nullity 
of  your  and  Desgraoge's  marriage.'  They,  the 
said  Clark  and  the  said  Zulime  were  then  mar- 
ried. Soon  afterwards,  our  sister,  Madame 
Caillavet,  wrote  to  us  from  New  Orleans  that 
Desgrange'a  wife,  whom  he  had  married  prior 
to  marrying  said  Zulime,  had  arrived  at  New 
Orleans.  We  hastened  our  return  to  New- 
Orleans.  He  was  prosecuted  for  bigamy ; 
father  Antoine,  of  the  Catholic  church,  taking 
part  in  the  proceedings  against  Desgrange.  Mr. 
Desgrange  was  condemned  for  bigamy  in  mar- 
rying the  said  Zulime,  and  was  cast  into  pris- 
on ;  from  which  he  secretly  escaped  by  conniT- 
ance,  and  was  taken  down  the  Mississippi  "Rmr 
by  Mr.  Lff  Breton  D'Orgenois,  where  he  got  int" 
a  vessel,  escaped  from  the  country,  and.  sc 
coniing  to  the  best  of  my  knowledge  and  be- 
lief, never  afterwards  returned  to  Loui.'iaiui 
This  happened  in  1803,  not  a  great  while  be- 
fore the  close  of  the  Spanish  government  id 
Louisiana.  Mr.  Clark  told  us  that  before  he 
could  promulgate  his  marriage  with  my  sister. 
it  would  be  necessary  that  there  should  be 
brought  by  her  an  action  against  the  name  o( 
Desgrange.  The  anticipated  change  of  gov- 
ernment created  delay;  but  at  length,  in  1806. 
Mr.  James  Brown  and  Eligius  Promentin.  a< 
the  counsel  of  my  sister,  brought  suit  againat 
the  name  of  Desgrange,  in  the  city  court.  I 
think,  of  New  Orleans.  The  grounds  of  saiH 
suit  were,  tlmt  Desgrange  hod  imposed  himself 
upon  her  at  a  time  when  be  had  a  living  lau 
ful  wife.  Judgment  in  said  suit  was  rendend 
against  said  Desgrange.  Mr.  Clark  still  eon 
tinued  to  defer  promulgating  bia  marriip 
with  my  slater,  which  very  much  fretted  and 
irritated  her  feelings.  Mr.  Clark  became  i 
member  of  the  United  States  Congress  in  IS06. 
Whilst  he  was  in  Congress  my  siater  liearJ  ht 
was  courting  Miss  C.,  of  Baltimore.  She  «u 
much  distressed,  though  she  could  not  belien 
the  report,  knowing  herself  to  be  his  wif*. 
Stitl,  his  strange  conduct  in  dpfrrring  to  pm 
mulgate  his  marriage  with  her  hut 
•alarmed  her.  She  and  I  sailiil  f.T  ['.->' 
Philadelphia  to  get  proof  of  his  marriage  witli 
my  sister.  We  could  find  no  record,  and  were 
told  that  the  priest  who  married  her  and  Mr. 
Clark  had  gone  to  Ireland.  My  sister  then 
sent  for  Daniel  W,  Cose;  mentioned  to  him 
the  rumor;  he  answered  that  he  knew  it  to  k 
true  that  he  ( Clark]  was  engaged  to  her  (Mis? 
C.)  My  sister  replied  that  it  could  not  be  lo. 
He  then  told  her  that  she  would  not  be  able 
to  establish  her  marriage  with  Clark  if  he 
were  disposed  to  contest  it.  He  advised  her  to 
take  counsel,  and  said  be  would  send  one.  i 
Mr.  Smyth  eame  and  told  my  sister  that  fhf 
could  not  legally  establish  her  marriage  with 
Clark,  and  pretended  to  read  to  her  a  letter  in 
English  (a  language  then  unknown  to  mv  si' 
ter),  from  Mr.  Clark  to  Mr.  Coxe.  stating  he 
was  about  to  marry  Miss  C.  In  consequence  nf 
this  information,  my  sister  Zuiime  came  to  th^ 
resolution  ot  having  no  further  connection  or 
intercourse  with  Mr.  Gark,  uid  aoon  after- 
warJa  married  Mr.  Qardette,  of  Philadelphi* 
—  -    II. 
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The  witneii  forthu'  states  that  she  becuns  ae- 
quainted  with  DsBgranga  in  1703.  He  was  a 
nobleman  b^  birth,  and  married  Znlime  when 
she  was  thirteen  jears  old-  Zulime  had  two 
children  br  hhu,  a  boy  and  a  girl;  the  boy 
died,  the  eirl  is  iiTing  (1839)  ;  her  name  is  Car- 
oline, and  mariied  to  Dr.  Barnes.  Witness  was 
present  at  the  birth  of  these  children.  The 
marriage  of  Zulime  was  a  private  one.  Besides 
the  witness,  Mr.  Dorsier,  of  New  Orleans,  and 
an  Irish  geatleman,  a  friend  of  Mr.  Clark,  from 
New  York,  were  present  at  the  marriage.  A 
Catholic  priest  performed  the  ceremony. 

In  regard  to  the  children,  born  of  the  mar- 
riage of  Zulime  and  Desgrange,  this  witness 
further  states,  in  another  deposition,  that  be- 
fore the  detection  of  Desgrange's  bigamy,  said 
Zulime  bad  a  son,  who  died,  and  a  daughter 
called  Caroline,  which  bore  his  name.  Since 
the  death  of  Mr.  Daniel  Clark,  Mr.  Daniel  W. 
Coxe  and  Mr.  Hulinga,  of  Fhiladetphia,  gave 
her  the  name  of  Caroline  Clark,  and  took  her 
to  !Nfr.  Clark's  mother,  and  introduced  her  as 
tlip  I'aushter  of  her  son.  She  of  course  be- 
lieved their  story,  which  induced  her  in  her 
«ill  to  leave  a  portion  of  her  property  to  Caro- 
line.    Caroline  was  bom  in  I8Q1. 

I  never  heard  Mr.  Clark  acknowledge  his 
having  any  natural  children;  but  have  only 
hpard  him  acknowledge  one  child,  and  that  a 
lawful  one,  to  wit;  said  Myra. 


The  next  most  important  witness  is  Madame 
Caillavet,  another  sister  of  Zulime.  She  was 
also  three  times  examined.  Her  first  deposi- 
tion was  taken  at  New  Orleans,  in  May.  1635, 
in  which  she  states:  That  sometime  after  the 
5I0*]  marriaj^  of  her  sister  'with  Mr.  Des- 
grange, her  sister  discovered  that  Mr.  Des- 
grange had  been  previously  married ;  that  In 
order  to  ascertain  this  tact,  she  went  to  Phila- 
delphia, in  the  absence  of  her  husband,  who  was 
in  France;  that  whilst  at  Philadelphia,  Dps- 
(jrange  returned  from  Frnnce  to  New  Orleaiia. 
and  at  the  same  time  or  a  very  short  tim( 
after,  his  first  wife  made  her  appearnncp  in 
New  Orleans.  Upon  this,  witness  immpdiafely 
apprised  her  sister  of  this  fact  and  she  returned 
immediately  to  New  Orlpans.  On  the  nr-'"' 
of  the  said  first  wife  of  Deajirangp,  she 
plained  to  the  governor,  who  caused  Desgrange 
to  be  arrested  (it  was  under  the  Spanish  gov- 
ernment) ;  after  some  time,  he  obtained  his  re- 
lease and  left  the  country.  Before  his  depar- 
ture, he  confessed  that  he  had  been  previously 
married.  Witness  understood  afterwards  ffom 
her  sister  by  letters  which  she  received  from 
her  secretly,  that  she  was  married  with  Mr. 
Baniel  Clark;  the  preliminaries  of  the  contem- 
plated marriage  were  settled  by  the  husband  of 
witness,  at  his  house  in  the  year  1802  or  1803, 
in  the  presence  of  witness. 

In  the  next  deposition  she  states-. 

•1  have  already  stated  all  1  knew  about  Mr. 
Clark's  marriage  with  Zulime,  and  of  her  mar- 
riage with  Mr.  Desgrange.  By  this  marriage 
she  had  two  children,  a  boy  and  a  girl;  the 
boy  Is  dead,  the  girl  is  atill  living;  her  ramp  is 
Caroline,  and  is  married  to  Dr.  Harm's." 

The  second  and  third  depoBitii>iis  of  Mad- 
It  L-  ed. 


Caillavet  correspond,  but  as  the  third  ona 
are  full,  it  b  given.  In  this  one  she  stataa 
as  follows: 

"I  did  reside  in  the  (Sty  of  New  Orleans, 
about  the  year  1800,  and  for  many  years  pre- 
vious; my  residence  continued  there  until  I 
went  to  France,  about  the  year  1807. 

I  was  acquainted  with  Daniel  Clark,  late 
of  the  City  of  New  Orleans,  deceased ;  my  ac- 
quaintance with  bim  commenced  ah  out  the 
year  seventeen  hundred  and  ninety-seven;  my 
intimacy  with  him,  growing  out  of  his  mar- 
riage with  my  sister,  continued  during  my  res- 
idence in  New  Orleans. 

I  was  not  present  at  the  marriage  of  Zulime 
Nee  CarriEre  (who  is  my  sister)  with  Mr. 
Clark;  but  it  is  within  my  knowledge,  both 
from  information  derived  from  my  sisters  at 
the  time,  and  from  the  statements  of  Mr.  Clark. 
made  to  me  during  his  lifetime,  that  a  mar- 
riage was  solemnized  between  them.  It  is  to 
my  personal  knowledge  that  Mr.  Clark,  about 
the  year  eighteen  hundred  and  two,  or  three, 

ide   proposals   of   marriage   with   my   sister 

lime,  with  the  knowledge  of  all  our  fsmiiy. 
These  proposals  were  discussed,  end  the  prelimi- 
naries of  the  marriage  arrangpd  by  my  husband, 
at  his  house,  in  my  presence.  But  my 
•sister,  having  been  previously  married  [•511 
to  one  Jerome  Desgrange,  who  was  found  tfl 
have  had  a  lawful  wife  living,  at  the  time  of 
his  (Desgrange's)  marriage  with  her,  the  mar 
riage  with  Mr.  Clark  could  not  take  place  until 
proofs  of  the  invalidity  of  her  marriage  with 
Desgrange  were  obtained.  To  procure  these 
proofs  from  public  records,  my  sisters  Zutimi> 
and  Madame  Despau,  went  to  the  north  of  thr 
United  States,  where  Desjjrarge's  prior  mar- 
riage was  said  to  have  taken  place.  While 
there,  my  sister  Zulime  wrote  to  me  that  she 
and  Mr-  Clark  were  married.  There  was  bom 
of  this  marriage  one,  and  only  one  child,  a 
female,  named  Myra,  who  was  put  by  Mr. 
Clark,  while  an  infant,  under  the  charge  of 
Mrs.  Samuel  B.  Davis,  in  whose  family  she 
was  brought  up  and  educated.  Having  suiferert 
from  hired  nurses,  she  was  nursed,  through 
kindness,  for  some  time  after  hpr  birth,  by 
Mrs.  Harriett  Harper,  wife  of  William  Harper, 
the  nephew  of  Colonel  Samuel  B,  Davis.  Mr- 
Clark  stated  to  me,  frequently,  that  Myra  was 
his  lawful  and  only  child.  This  child  is  the 
same  person  who  was  married  to  William  Wal- 
lace Whitney ;  and  who  is  now  the  wife  of 
General  Edmund  B.  Gaines,  of  the  United 
States  army.  I  have  always  understood  that 
the  marriage  between  my  sister  and  Mr.  Clark 
was  a.  private  one,  and  that  it  was  not  pro- 
mulgated by  Mr.  Clark  in  his  iitetime,  unless 
he  did  so  in  a  last  will,  made  a  short  time 
previous  to  bis  death.  I  have  heard  that  such 
a  last  will  was  made,  but  it  was  believed  to 
have   been   suppressed   or   destroyed   after   Jiis 

I  was  acquainted  with  Mr.  Jerome  Des- 
grange. for  the  first  time,  in  New  Orleans, 
about  the  year  seventeen  hundred  and  ninpty- 
flvc.  He  passed  for  an  unmarried  man,  and  as 
such  imposed  himself  on  my  sister  Zulime. 
Some  years  after  this  marriage,  it  became 
known  in  New  Orleans  that  he  had  a  prior 
lawful  wife  living.  My  sister  immediately 
I  separated  from  him.  and  came' to  reside  with 
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wax  prosecuted,  found  guilty  of  bigamj,  in 
}iaviiij>  married  mj  Hister  Zulims,  and  cast  into 
prison.  He  escaped  from  prison,  03  it  was 
reported  at  tbe  time,  b;  the  Spanish  Governor's 
connivance.  I  understood  ttuit  Mr.  LeBreton 
D'Orgenois  aided  him  to  escape  from  the  c 
try.  This  happened  some  time  before  the 
transfer  of  the  government  of  Louisiana  to  tbe 
Americans.  Tbe  flight  of  Desgrange  from  New 
Orleans  is  the  last  I  know  of  him.  I  did  not 
myself  know  the  first  wife  of  Deagrange,  but 
it  is  within  my  knowledge  that  she  came  to 
New  Orleans,  and  while  there,  fully  established 
her  pretensions  as  his  lawful  wife.'' 

Another  deposition  of  this  witness  is  found 
in  the  record,  taken  October  16,  IS49;  but  as 
it  does  not  differ  from  the  foregoing  deposi- 
tions on  the  question  of  bigamy,  it  is  not 
further   noticed. 

512*]  ■Objections  were  made  on  the  argu- 
ment, that  the  different  depositions  of  these 
witnesses  are  contradictory  in  several  respects: 
but  we  have  not  found  them  to  be  so  in  any 
material  degree.  Madame  Despau's,  so  far  as 
they  relate  to  tbe  question  under  examination, 
ire  very  nearly  literal  copies  of  each  other;  and 
Madame  Caillavet's  are  nearly  similar  to  each 


"I  think  it  my  duty  now  to  declare,  what  I 
know  to  be  a  fact,  that  said  Desgrange  was  con- 
demned for  bigamy  in  marrying  Miss  Carriftre 
(subsequently  the  mother  of  Myra),  several 
years  prior  to  the  hirth  of  said  Myra.  Tbe 
prosecution  and  condemnation  of  said  Des- 
grange  for  anid  crime  of  bigamy,  took  place  at 
New  Orleans  towards  the  close  of  the  Spanish 
domination  in  Louisiana;  his  first  and  lawful 
wife,  whom  he  had  married  previous  to  his  cnni- 
ing  to  Louisiana  (as  it  was  proved)  coming  to 
New  Orleans  in  pursuit  of  him.  When  said 
Deggrange  practiced  the  infamous  deception  of 
marrying  Miss  CarriSre,  it  was  the  current 
opinion  in  New  Orleans  that  he  was  a  bache 
lor,  or  a  single  man." 

Madame  Bcngueril,  in  her  deposition  taken 
in    1836,   makes   the   following   statement: 

"Mr.  Jerome  Desg range  married  the  said 
Zulime,  which  proved  on  his  part  bigamy, 
for,  after  his  marriage  with  the  said  Zulime, 
the  lawful  wife  of  the  said  Desgrange,  whom 
be  had  married  previous  to  his  marrying  the 
said  Zulime,  came  to  New  Orleans,  and  he 
was  thrown  into  prison,  from  which  he  es- 
i^aped.  and  fled  from  Louisiana;  this  was  in  the 
year  1802  or  1801;  since  that  period  I  have 
never  seen  the  said  Desgrange,  and  do  not  be- 
lieve that  he  ever  returned  to  Louisiana. 

The  said  lawful  wife  of  the  said  Desgrange 
broupht  with  her  to  New  Orleans  proofs  of  her 
marriage  with  the  said  Desgrange.  The  expns- 
ure,  at  that  time,  of  the  said  Deagrange's  big- 
amy in  marrying  the  snid  Zulime,  was  notor- 
iously known  in  New  Orleans. 

My  husband  and  myself  were  very  intimate 
wifh'  the  said  Deagrange,  and  when  we  re- 
prosi'hed  him  for  his  baseness  in  imposing  up- 
on (he  said  Zulime,  he  endeavored  to  excuse 
himself  by  saying  that,  at  the  time  of  his  mar- 
rying the  said  Zulime,  he  had  ahnndoncd  his 
snid  lawful  wife,  and  never  intended  to  see  her 


complaiuant  relies  to  prove  Desgrange's  big- 
amy, when  he  married  Zulime  Kte  CarriJn, 
What  other  evidence  we  may  incidentally  re- 
fer to,  will  be  stated  by  the  recorder. 

To  meet  and  rebut  this  evidence,  tbe  defend- 
ants introduced  'from  the  records  of  [*&1S 
the  Cathedral  Church  of  the  diocese,  to  whid 
the  City  of  New  Orleans  belonged  at  that 
period,  an  ecclesiastical  proceeding  fg^Tttt 
Desgrange  for  bigamy;  and  which  proceeding, 
as  respondents  insist,  is  the  same  to  whiiS 
complainant's  witnesses  refer.  The  followi^ 
aia  the  material  parts  of  that  prooeeding: 

•THE  YEAR  1S02, 

T.  It.   T. 

No.  141. 
Criminal  proceedines  instituted  against  Ger- 
onimo  Desgrange  for  bigamy. 

The  vicar-gener»l  mod  governor  of  tbe  bish- 
opric, judge. 

Fran'co  Bermudei,  Notary." 
"Decree.  In  the  City  of  New  Orleans,  the 
4th  day  of  September,  1802,  Thomas  Basset, 
canonical  preabytary  of  this  holy  cathednl 
church,  pro  visor,  vt  car-general,  and  gOTemor 
of  the  bishopric  of  this  province: 

Says,  that  it  has  been  publicly  stated  in  thii 
city,  that  Geronimo  Desgrange,  who  was  mar 
ried  in  tbe  year,  1794,  to  Maria  Julia  Ckrriift, 
waa  at  that  time  married,  and  is  so  even  nov, 
before  the  church,  to  Barbara  Jeanbelle,  vbo 
has  just  arrived;  and  also  that  the  aaid  Do- 
grange,  having  arrived  from  France  a,  few 
months  since,  he  caused  another  woman  t* 
come  here,  whose  name  will  be  obtained.  It  k 
reported  in  all  the  city,  publicly  and  notorioot- 
ly,  that  the  said  Geronimo  Desgrange  has  thrti 
wives,  and  not  being  able  to  keep  secret  suet 
an  act,  aa  scandalous  as  it  is  opposed  to  the  prf- 
cepts  of  our  holy  mother  church,  his  excelienej 
haa  ordered,  that  in  order  to  proceed  in  tlit 
investigation,  and  to  tbe  corresponding  penalty, 
testimony  be  produced  to  substantiate  bis  tieinf 
'e  man.  which  the  snid  Desgrange  pit- 
in  order  to  consummate  bis  itiarriigi 
.id  Carrifire;  that  all  persons  shall  ap- 
pear who  can  give  any  information  in  this  mit- 
r,  and  also  Desgrange,  with  Celestin  Lavergic 
id  Antonio  Fromantin,  interpreters;  they,  the 
terpreters,  first  accepting  the  nomination,  and 
swearing  to  act  as  such  faithfully.  And  also, 
it  has  been  ascertained  that  the  said  Da- 
grange  is  about  to  leave  with  the  last  of  tbew 
three  wives,  let  him  be  placed  in  the  publie 
prison,  during  these  proceedings,  with  the  aid 
of  one  of  tbe  alcades;  this  decree  serving  as  an 
order,  which  his  excellency  has  approved,  and 
as  such  it  is  signed  by  me,  notaiy. 

Signed,  Thomas  Hasaett.  Before  me, 
Fran'co  Bertnudez." 
"New  Orleans,  in  the  same  day  it  waa  passed 
to  the  Capitular  *Houae,  and  audience  [*SI4 
hall  of  Don  Fran'co  Caisergues,  alcade  of  this 
city,  and  in  his  jurisdiction,  and  1  notified  ta 
his  worship  the  preceding  decree,  and  of  whick 
I  have  taken  note. 

Signed,  Fran'co  Bennudex." 
New  Orleans,  4th  September,  1802. 
"Let    the    request    of   the    govcmor   ot    tki 
bishopric  be  complied  with. 

Signed,  Franco  Caisergues.    Before  me. 
Signed,  Frui'eo  Bermudei. 
Howftnl   IS. 
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In  New  Orleans  on  tlie  same  day,  I,  the  no- 
tary, natifltd  Celestm  Lavergne  of  hia  appoint- 
ment aa  interpreter,  and  he  said  that  he  accept- 
ed it;  and  swore  by  God  and  the  Cross  that  ne 
would  act  welt  and  faithfully  in  the  premiaea, 
and  be  herawith  signs  his  name. 

Signed,  C'tino  Lavergne. 

Fran'co  Bermudec. 

On  the  same  day  I  notified  Antonio  Fromen- 
tin  of  hia  appointment  as  interpreter,  who  ac- 
cepted of  it,  and  who  swore  by  God  and  the 
Orasa  that  be  would  act  well  and  faithfully 
in  the  premises,  and  he  herewith  signs  his 
name.  Signed,  Antonio   FromenUn. 

Fran'co  Bermudez." 

Next  comes  the  church  record  filed  as  evi- 
dence in  the  cause  establishing  the  marriage 
of  Deagrange  to  Maria  Julia  Nfe  Caniere,  which 
need  not  be  further  stated. 

The  material  parts  of  the  subsequent  proceed- 
ing, are  the  following: 

"Citation.  In  New  Orleans,  on  the  same 
day,  I,  the  undersigned  notary,  inquired  at 
sundry  places  for  the  residence  of  Dona  Bar- 
bara Jeanbelle,  and  I  was  informed  she  lived 
in  Mr.  Bernard  Marigny's  house,  where  I  then 
went,  and  there  gave  notice  that,  on  Monday, 
the  8th  inatant,  at  seven  o'clock  in  the  morning, 
afae  muat  present  herself  before  the  tribunal,  as 
per  order  of  his  excellency. 

Signed,  Bermndes. 

On  the  same  day,  I  notified  the  minister  of 
justice,  Jose  Campos,  of  the  preceding  decree. 
Signed,  Bermudei," 

"Testimony.  Testimony  of  Dona  Barbara 
Jeanbelle.  In  the  City  of  New  Orleans,  on  the 
Sth  of  September,  1802,  appeared  before  Mr, 
Thomas  Haasett,  presbytery  canon  of  this  holy 
catliedral  church,  provisor,  *icar-gGneral,  and 
governor  of  the  bishopric  of  this  province  and 
the  Floridas,  Dona  Barbara  Margarita  Jean- 
belte  de  Orsy,  who  was  sworn  to  tdl  the  truth, 
and  the  following  questions  were  then  pro- 
pounded to  her: 

MS*]      *lat.  If    she    knows    Qeronimo    Des- 
grange;  how  long,  and  where  did  ahe  know  him. 

Answer:  That  she  has  Icnown  him  for  sixteen 
years,  and  that  she  woa  acquainted  with  him  in 
Nbw  York. 

2d.  Being  asked  whether  it  la  true  that  she 
was  married  to  the  aforesaid  Desgrange,  in 
what  place,  in  what  church,  how  long  ago,  in 
what  parish,  by  what  clergyman,  and  who 
were  the  witnesses. 

Answers:  No,  although  it  was  her  intention 
to  marry  the  aforesaid  Desgrange;  but  sa  the 
latter  was  going  away,  she  changed  her  mind; 
nevertheless,  she  obtained  the  permission  of  lier 
father  to  go  to  Philadelphia  for  that  purpose, 
und  that  while  there  Deagrange  begged  of  her 
to  come  to  this  City  to  consummate  the  mar- 
riage, to  which  she  did  not  consent;  this  took 
place  about  eleven  years  and  a  half  ago. 

Being  asked  whether  she  was  acquainted 
with  Desgrange  in  France,  after  the  period 
ai>ove  stated,  uid  if  ahe  has  ever  spoken  to  him 
on  the  subject. 

Answers:  That  last  year  she  saw  him  in 
Bordeaux,  and  that  she  did  not  again  speak  to 
him  of  the  marriage,  because  they  were  both  of 
them  married. 

Being  asked  that,  if  she  says  she  is  married, 
with  whom  is  she  married,  how  long  since,  in 
IS  Ij.  ed. 


what  place,  by  what  clergyman,  and  who  were 
the  witnesaes. 

Answers:  That  ahe  Is  married  to  Don  Juan 
Santiago  Soumeylliat,  about  ten  yeara  ago,  in 
the  City  of  Philadelphia,  by  a  Catholic  priest, 
and  that  Mr.  Bemardy  and  bis  wife  were  wit- 
Being  asked  if  she  has  any  document  to 
prove  it. 

Answers:  That  ahe  has  no  document  to  prove 
it 

Being  asked  If  ahe  hss  not  heard  it  said  that 
Desgrange  is  married  to  three  wives,  aay  to 
whom,  and  if  it  is  not  public  and  notorious. 

Answers:  That  she  never  heard  anything  of 
what  is  asked  her  until  last  night,  when  she 
was  told  that  it  waa  said  she  was  one  of  hia 
wives,  and  ahe  says  that  what  she  has  declared 
is  the  truth;  and  the  testimony  having  been 
read  to  her,  which  was  interpreted  by  Don 
Celestino  Lavergne,  and  Don  Antonio  Fromen- 
tin,  she  declared  it  was  what  she  hod  said,  and 
she  now  ratifies  it;  that  she  is  thirty-four  years 
old. 

B.  li.  Zambell  De  Oral  Hasaet, 
Ctino  Lavergne,  Antonio  Fromentin. 

Before  me,  Fran'co  Bermudei," 

"Testimony  of  Maria  Yllar.  In  the  City  of 
New  Orleans,  on  the  same  day,  month,  and  year, 
appeared  before  his  excellency  'Maria  [*5ie 
Vilar,  who,  being  sworn  to  tell  the  truth,  the 
following  questions   were   propounded   to   her: 

Being  asked  whether  she  is  married  or  not, 
how  long  it  is  since  she  arrived  in  this  City,  and 
with  what  object, 

Answers:  That  ahe  is  the  widow  of  Juan 
Dupor,  alias  Poule,  who  died  two  years  ago,  to 
whom  she  was  married  about  —  years;  that  she 
has  never  had  any  other  husband,   neither  be- 


hood,    having   been    informed    it   was   a   good 
country  for  seamstresses. 

Being  asked  if  she  knows  Qeronimo  Dea- 
grange, how  long,  and  If  she  was  invited  or 
iotd  by  him  to  come  to  this  City,  and  with  what 

Anawera:  That  she  knew  Qeronimo  Des- 
^ange  in  France  about  eight  months  ago,  and 
it  was  he  who  told  her  to  come  to  this  City, 
where  she  could  gain  a  better  livelihood  than 
in  her  own  country. 

Being  asked  whether  she  was  promised  mar- 
riage to  the  said  Geronimo  Deagrange,  or  if  she 
has  entered  into  any  private  contract  with  ref- 
erence to  matrimony,  or  any  other  contract 
with  him. 

Answers:  That  she  haa  not  had  any  contract 
of  the  kind  with  the  said  Desgrange,  because 
she  knew,  before  her  departure  from  France, 
that  be  was  married  in  Louisiana ;  and  that  her 
ng  here  was  only  with  the  object  that  ahe 
has  already  stated. 

Being  asked  [if]  she  had  promised  the  said 
Desgrange  to  accompany  him  in  the  voyage  he 
is  going  to  make  to  Fiance, 

Answers:  That  far  from  accompanying  Des- 
grange during  his  voyage,  she  thinks  of  remain- 
'  ig  in  the  house  of  Cornelius  Ploy,  alias  Fla- 
land,  to  whom  she  has  been  recommended  by 
the  said  Desgrange,  for  the  purpose  of  gaining 
her  livelihood  by  sewing,  as  the  said  Flamand 
is  a  tailor  by  tnde. 
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Being  aaked  if  she  has  heard  it  publicly  said 

that  Desgrange  has  been  married  to  two  wo 

before  or  Bince  her  arrival  in  tbie  Citj, 

Answers:  That  before  her  «iTlTal  Mie  had 
beard  nothing  of  the  mutter;  but  aince  she  has 
been  here  she  has  heard  )t  said  publicly  that 
Desgrange  lias  been  married  three  timet;  she 
swears  that  what  she  has  said  is  tbe  truth,  and 
that  she  is  twenty-five  years  old;  she  does  not 
sign,  not  knowing  how  to  write. 

Signed,  Hasset,  Antonio  Fromentin, 
C'tino  Lavergne. 

Before  me,  Fran'oo  Bermudez." 

"Testimony  of  Maria  Julia  CarriOre.  Then 
R17*]  appeared  before  'his  excellency  Maria 
Julia  Carritre,  who,  through  the  interpreters, 
was  duly  sworn  to  tell  the  truth,  and  the  fol- 
lowing questions  were  propounded  to  her. 

Being  asked  whether  she  was  married  or 
single. 

Answers:     That  she  Is  married  to  Oeronii 
Desgrange,  since  the  4tb  of  December,  17B4. 

Being   asked   whether   she   heard,   before 
since  her  marriage,  that  her  said  husband  was 
married  to  another  woman, 

Answers:  That  about  a  year  since  she  heard 
it  stated,  in  this  City,  that  her  husband  was 
married  in  the  north,  and,  in  consequence,  she 
wished  to  ascertain  whether  ft  was  true  or  not, 
and  she  left  this  city  for  Philadelphia  and  New 
York,  where  she  used  erery  exertion  to  as-- 
tain  the  truth  of  the  report,  and  she  learned 
ly  that  he  had  courted  a  woman,  whose  father 
not  consenting  to  tbe  match,  it  did  not  take 
place,  and  she  married  another  man  shortly  af- 
terwards. 

Being  asked  whether  sht  had  recently  heard 
that  her  husband  was  married  to  three  women, 
it  she  believed  it,  or  does  believe  ft,  or  has  any 
doubt  about  the  matter  which  renders  her 
quiot  or  unhappy. 

Answers:    That  although  she  has  heard  so  In 

Kblic,  she  has  not  believed  it,  and  the  report 
s  caused  her  no  uneaaineas.  as  she  is  satisfied 
that  it  is  not  true;  she  also  swears  that  she  is 
twenty-two  years  old. 

Signed,  Jfarie  Zulirae  Cnrriere  Desgrange, 
Hasset,  his  mark,  C'tino  Lavergne,  Antonio 
Fromentin. 

Before  me,  Fran'co  Bermudez." 
"Testimony  of  Geronimo  Desgrange.  In  the 
City  of  New  Orleans,  on  the  7th  day  of  Sep- 
tember, 1802.  Thomas  Hasset,  presbjfter  canon 
of  this  holy  cathedral  church,  provisor  vicar- 
general,  and  governor  of  this  bishopric  of  this 
province,  caused  to  come  before  him  and  in 
presence  of  the  interpreters,  Geronimo  Des- 
grange, who  Mas  duly  sworn  to  tell  tbe  truth, 
replied  to  tbe  following  interrogatories, 

Being    aeked    whether    he    knoivs    Barbara 

Tanbel  de  Orai.  bow  long,  and  in  what  place, 

Answers:      That  he  first  knew  her   in   New 

York,  about  eleven  years  ago,  and  afterwards 

in  Philadelphia. 

Being  asked  that,  if  he  was  married  to  her, 
to  state  in  what  place,  before  what  clergyman, 
how  long  ago,  and  who  were  the  ivitnrsses, 

Answers:  That  he  never  was  married  to  her, 
although  he  wished  to  do  so.  anil  had  asked 
the  consent  of  her  father,  but  he  refused  it,  us 
deponent  was  poor. 

.118*]      "Being   asked   nlirther,   after   leaving 
her  in  Pliiladflphia.  h-  bus  known  her  In  any 
Dtli.^r  place,  and  with  what  intentions, 
1000 


Answers:  That  he  has  seen  the  said  Dona 
Barbara  in  Bordeaux  by  mere  accident;  for  de- 
ponent being  sick,  Mr.  Soumevlliat,  her  hus- 
band, was  sent  for,  and  after  he  got  well  the 
said  Soumeylliat  invited  him  to  dine  wiUi  bim 
at  his  bouse,  where  he  saw  her,  and  was  much 
astonished;  and  he  aftemards  continued  visit- 
ing the  house,  with  no  other  feeling  than  tbit 
of  friendship,  and  with  the  knowled^  of  hct 
husband. 

Being  asked  tf  he  knows  Maria  Yllar,  to 
state  how  long  he  has  known  her,  in  whil 
place,  and  with  what  motives. 

Answers:  That  in  the  month  of  December,  o( 
last  year,  he  knew  her  when  she  was  in  a  boani' 
ing-house  where  she  was  employed  as  a  serr 
ant,  in  Bordeaux,  where  the  respondent  livrd. 

Being  asked  if  he  made  any  airangemeDtf 
with  tbe  aforesaid  to  accompany  him  to  tbii 
City,  to  state  what  that  arrangement  was,  ami 
what  object  she  had  in  coming  here. 

Answers:  That  he  made  no  arrangement  mr 
agreement  with  the  aforesaid;  and  the  ream 
she  is  here  is,  that  having  asked  bim  whrlbn 
this  country  held  out  better  inducements  tliu 
Bordeaux,  in  order  to  gain  a  livelihood  by  «■■ 
ing,  he  advised  her  to  come,  as  it  would  pnxt 
more  advantageous  to  ber. 

Being  asked  whether  his  intention  is  to  bkt 
her  with  him  on  the  voyage  he  intends  >naldi{. 
and  if  he  has  asked  her  to  do  so. 

Answers:  That  he  has  not  thought  of  it,w 
she  came  here  to  gain  ber  livelibwid,  and  Ik 
no  other  purpose. 

Being  asked  why  Maria  Julia  Carriers,  Ui 
wife,  went  to  the  north  last  year. 

Answers:  That  the  principal  reason  wtt 
that  a  report  had  circulated  in  this  City  Uutk 
was  married  to  another  woman;  she  wished b 
ascertain  whether  it  was  true,  and  she  wat 

Being  asked  if  he  has  ever  been  e^iamined  ij 
any  ecclesiastical  judge  in  relation  to  this  il- 

Answers :     No. 

Being  asked  whether  it  is  true,  that  fn  ordv 
to  satisfy  his  wife  and  the  public,  be  offertd  tt 
bring  with  him  or  to  procure  documents  » 
prove  his  innocence  in  this  matter,  and  that  if 
he  have  them,  to  show  them. 

Answers :  That  taking  it  for  granted  thit  tbii 
charge  would  naturally  fall,  his  wife  btiaf 
aatisfled  of  his  innocence,  and  no  judge  h»ril( 
required  the  showing  of  such  documents,  l* 
has  used  no  exertions  to  obtain  them;  and  tlis' 
he  is  forty-two  years  old. 

Signed,  J.  Desgrange,  Hasaet.  his  marie,  Al 
tonio   Fromentin,   C'tino   Lavergne. 

Before  me,  Froncisco  Bermudet" 

•"Decree.  Not  being  able  to  prove  ('SI* 
the  public  report,  which  is  contained  in  Or 
original  decree  of  these  proceedings,  and  havinj 
no  more  proofs  for  the  present,  let  all  procwi 
ingB  be  suspended,  with  power  to  prosecutf 
them  hcreaher,  if  necessary,  and  let  the  per»^ 
of  Geronimo  Desgrange  be  set  at  liberty,  br 
paying  tbe  costs. 

Signed,  Thomas  Hasset. 

Don  Thomas  Hasset,  presbyter  canon  of  tliii 
holy  cathedral  church,  vicar-general  and  gw 
emor  of  the  bishopric  of  this  Provinc*  rf 
Louisiana  and  the  two  Floridas,  baa  appmrr! 
and  signed  the  preceding  decree,  in  New  Or- 
'  ans,  this  7th  September.  1802. 

Signed,   Francisco   Bermndea. 

—  -   tl 
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In  New  Orl«*iu,  od  Um  Mm«  d^y,  notified 
Geronimo  Desgranga  of  the  preceding  decree, 
and  vinited  him  in  prison  for  thftt  purpose. 

Signed,  Bermudez. 

On  the  same  day,  notified  laid  decree  to 
Joseph  Puche,  the  keeper  of  the  priion. 

Signed,  Bermudez. 

Bishop  Blanc  provee  that  the  reeorda  of  the 
Catholic  bishopric  o(  Lonieiana  are  in  his 
charge;    tliat    he   searched    for   the   record   of 

Sirosecution  against  Desgrange  for  bigamy,  and 
ound  it;  that  it  is  a  complete  record  of  the 
whole  proceediugi  and  that,  Thomas  Hasaet, 
being  first  canon  of  the  diocese,  represented 
the  bishop,  and  acted  aa  Tlcar-gencral,  the  see 
being  vacant  at  that  time.  Isidore  A.  Quemper 
also  proves  that  he  is  the  official  keeper  of  the 
records  of  the  cathedral  church  of  St.  Louis,  at 
New  Orleans,  and  the  paper  is  an  exact  and 
literal  copy  of  the  original. 

The  signatures  of  lAvergne  and  Fromentin, 
who  took  the  depositions,  and  that  of  Bermu- 
dez,  the  notary,  are  proved  by  witnesses  who 
had  seen  them  write;  and  the  signature  of 
Desgrange  and  Zulime  were  proved  by  experts, 
on  comparison  of  hands  with  authentic  signa- 
ture! of  theirs.  Such  proof  is  allowable  in 
Louisiana,  according  to  the  civil  code  and  the 
oode  of  practice;  and  this  mode  of  proof  baa 
not  been  objected  to  in  this  ease. 

Respondents  also  introduced  the  foBowliig 
evidence: 

On  the  2etb  of  March,  1801,  Madame  Cailla- 
ret,  Madame  Lasabe,  and  Madame  Despau 
joined    in    a    power    of    attorney,    authorizing 


Desgrange,  their  brother-in-law,  to  pi 
'  "      "     ~eaux,  in  France,  and  there 
or   property   belonging   to 
heiresses  of  their  father  and  moth- 
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520*]  ceed  *to  Bordeaux,  in  France,  and 
recover   any   estote   or 
them,  as       ■    ' 

And,  at  the  same  time,  Desgrange  made  a 
general  power  of  attorney  to  his  wife,  Donna 
Marie  Zulime,  to  act  for  him  in  all  his  alTaira  in 
his  absence.  She  acted  under  the  power,  and 
sold  several  slaves,  and  did  other  acts,  which 
appear  in  notarial  records.  In  each  of  these 
acts  she  styles  herself  "the  legitimate  wife  and 
general  attorney  of  Don  Oeronimo  Desgrange." 

In  July,  ISOl,  Desgrange  wrote  to  Clark  the 
following  letter: 

"Bordeaux,   July,   1801. 

My  Dear  Sir  and  Friend — Although  un- 
certain whether  you  are  at  New  Orleans,  I  has- 
ten to  seize  the  opportunity  of  the  sailing  of 
the  Natchez  to  furnish  you  with  arane  news.  I 
hope  mj-  letter  will  find  you  in  good  health. 
When  one  has  such  a  friend  as  you,  we  cannot 
feel  too  deep  an  interest  in  him. 

I  have  received  here  a  great  deal  of  polite- 
ness from  Mr.  John  Bernard,  merchant,  a  friend 
of  Mr.  Chew,  who  is  doing  a  very  great  busi- 
ness now.  He  epoke  a  great  deal  of  Mr.  Chew 
to  me,  and  his  politeness  to  him  while  at  Bor- 
deaux.    He  was  introduced  to  me  by  Mr.  Cos. 

There  has  been  many  arrivals  of  American 
vessels  in  this  port  since  I  was  here  last.  Co- 
lonial goods  are  selling  very  well.  I  think  it 
your  friend  from  Philadelphia  were  to  make  a 
visit  here  he  could  make  a  profitable  specula- 
tion on  hie  return  voyage. 

Do  me  the  kindness,  my  dear  sir,  to  write  to 
me.     It  will  afford  me  much  pleasure  to  hear 
from  you.    Several  American  veBsels  are  about 
to  leave,  to  come  directly  here. 
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Preacnc  my  compliments  to  Mr.  Chew,  and 
beg  him,  whenever  he  write*  to  Mr.  Berrjird, 
to  speak  of  me.  I  have  taken  the  liberty  to  in- 
close under  your  cover  a  package  for  my  wife, 
which  I  be^  you  to  remit  to  her.  Permit  me, 
my  dear  fnend,  to  reiterate  my  acceptance  of 
the  kind  offer  you  made  me  before  I  left,  and 
should  my  wife  find  herself  embarrassed  in  any 
respect,  you  will  truly  oblige  me  by  aiding  her 
with  your  kind  advice.  I  expect  to  leave  in  a 
few  days,  to  join  my  family,  I  hope  t«  return 
to  Bordeaux  m  two  or  three  months,  to  termi- 
nate my  affairs  here,  and  to  make  preparations 
to  meet  you.  I  have  been  some  days  engaged 
in  a  lawsuit,  for  the  purpose  of  recovering  an 
estate  belonging  to  my  wife's  family.  I  shall 
place  this  affair  in  Mr.  Chicou  St.  Brie's  core 
during  my  absence.  I  fear  that  I  shall  have  to 
expend  a  great  deal  in  this  affair.  I  have 
•charged  Mr.  Bernard  with  the  care  of  [*521 
other  Dusineas.  T  have  not  yet  heard  from  my 
wife,  which  renders  me  very  uneasy  as  to  go- 
in^  to  Providence  before  I  bear  from  her.  It  is 
said  that  peace  will  be  declared  by  the  end  of 
the  year;  but  I  have  my  fears  whether  we  shall 
enjoy  that  happiness.  Hoping  lo  have  the 
pleasure  of  hearing  from  you  soon. 

I  am,  most  truly,  your  friend, 

Desgrange. 

Write  me  to  the  care  of  Mr.  Jean  Bernard, 
merchant,  at  Chartron,  Bordeaux." 

The  respondents  introduced  the  deposition  of 
Daniel  W.  Coxe,  of  Philadelphia.  He  had  been 
the  partner  in  trade  of  Daniel  Clark,  in  their 
New  Orleans  house,  from  the  time  Clark  set 
out  aa  a  commission  and  shipping  merchant 
They  were  nearly  of  the  same  age ;  both  proud, 
intelligent,  and  ambitious  of  success;  equals  in 
rank,  and  intimate  in  their  social  relations,  as 
a  common  Interest  and  constant  intercourse 
could  make  them.  This  abundantly  appears 
by  their  correspondence,  introduced  in  the  rec- 
ord before  us.  Coxe  states  that,  in  1802,  Mad- 
ame Desgrange  presented  herself  to  him  in 
Philadelphia,  with  a  confidential  letter  of  in- 
troduction to  him  from  Daniel  Clark,  which 
stated  that  the  bearer  was  pregnant,  and  would 
soon  be  delivered  of  a  child;  and  that  he,  Clark; 
was  the  father  of  it;  and  the  letter  requested 
Coxe  to  put  her  under  the  care  of  a  respectable 
physician,  and  to  furnish  her  with  money  dur- 
ing her  confinnnent  and  stav  in  Philadelphia. 
That  Coxe,  accordingly,  employed  the  late  Dr. 
William  Shippen  to  attend  her  at  her  accouche- 
ment. That  he,  Coxe,  procured  a  xtiiraf  for 
her;  and  removed  the  child,  on  the  day  of 
its  birth,  to  the  residence  of  the  nurfle;  that 
this  child  was  Caroline  Barnes,  who,  before  her 
marriage,  always  went  by  the  name  of  Caro- 
line Clark.  The  first  nurse  was  Mrs.  Stevens: 
afterwards,  the  child  was  placed,  at  Clark's 
request,  with  Mr.  and  Mrs.  James  Alexander, 
of  Trenton,  New  Jersey,  and  continued  there 
until  1814  or  1816.  After  this  (her  father  be- 
ing dead),  she  waa  placed  at  Mrs.  Baisley^ 
school  in  Philadelphia.  She  remained  with 
Mrs.  Baisley  several  years,  and  acted  during 
part  of  the  time  as  a  teacher,  and,  Coxe  thinks, 
continued  there  until  she  was  married.  She 
was  under  Coxe's  supervision  all  the  time,  from 
her  birth  until  her  marriage;  and  was  sup- 
ported at  the  expense  of  Clark  until  his  death. 
She  was  at  all  times,  during  his  lite,  reoognixed 
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bf   Cl&rk   as  hia  child,   and  utreased  sa  such 
when  he  waa  at  Philadelphia. 

Coice  further  eUtea  that  Madame  Detgrange 
left  Philadelphia  for  New  Orleans  as  soon  aa  it 
592*]  was  prudent  for  her  to  travel,  'after 
her  confinement;  and  that  thia  happened,  he 
thinka,  in  April  of  1802:  he  aaja  m  another 
deposition  that  it  waa  sometime  in  1602.  I 
waa  three  times  examined.  Dates  of  lettera 
from  Clark  to  Coxe,  and  other  evidence,  ihow 
that  the  child  waa  bom  aa  late  u  July,  1B02, 
to  wit:  Clark  reached  Philadelphia  about  the 
27Ui  of  July,  1S02,  aa  from  hia  letter  to  Coxe 
appeara;  he  hurried  hia  busineu  at  Fhiladel- 
ptua  and  went  to  New  York,  where  he  wrote 
to  Coze,  AuK.  13,  1802,  that  he  would  sail  for 
Europe  on  toe  next  Tuesday;  and  he  did  Mil, 
and  returned  early  in  1803  to  New  Orleans,  and 
was  not  at  Philadelphia  in  1603.    Madame  Des- 

Ki  and  Coie  both  prove  that  Clark  was  on 
way  to  Europe,  when  Madam  Desgrange 
and  Madame  Dcapau  met  him.  Coie  depoHes 
that  the  child  had  been  lately  bom  when  Clark 
reached  Philadelphia,  and  when  he  went  to 
New  York  the  two  women  very  shortly  after 
left  for  New  Orteana — that  is  to  Bay,  as  soon  ae 
Madame  Desgrange  was  able  to  travel. 

A  record  of  El  suit  brought  by  Zulime  C.  Des- 
grange against  her  husband,  Jerome  Desgrange, 
in  November,  1803,  for  alimony,  was  also  in- 
troduced by  respondents.  It  will  be  further 
noticed  hereafter. 

This  is  Bubstantially  the  evidence  on  both 
aides,  on  which  the  question  depends,  whether 
Desgrange  was,  or  waa  not,  guilty  of  bigamjr 
in  marrying  Maria  Julia  N£e  Carriire,  in  1794. 

Objections  are  taken  to  several  portion 
this  evidence;  and  especially  as  respects  the 
record  of  the  suit  against  Desgrange  for  biga 
my  in  the  ecclesiastical  court. 

First:  It  is  objected  that  the  record  ia  not 
duly  proved,  the  signatures  of  the  witnesses  not 
being  established  aa  having  been  signed  to  their 

fnie  answer  to  this  objection  rests  on  well 
settled  principles.  All  that  is  required  in  ca8<'» 
of  this  kind,  is  to  produce  a  sworn  copy  of  tliu 
record,  the  witnoases  also  proving  that  it  was 
taken  at  the  proper  ofliee,  and  produced  by  the 
lawful  keeper  of  the  records.  In  Phillips  on 
Ev.  by  Cowen  {Vol.  I.  4S2,  Vol.  II.  133.  134) 
will  be  found  the  cases  in  support  of  this  mode 
ol  proof. 

Eere  the  olTicial  keeper  of  the  records  and 
the  bishop  of  the  diocese,  under  whose  charjre 
they  were,  produced  both  the  original  and  tlie 
copy;  the  copy  was  filed  in  this  cause  by  stipu- 
lation of  the  parties;  and  each  of  the  witnesses 
E roved  all  the  law  requires  to  make  it  prima 
icie  evidence. 

On  the  argument  at  the  bar,  and  especially 
in  the  printed  one  presented  to  us  as  coming 
from  New  Orleans,  it  is  earnestly  insisted  thitt 
the  origin  of  this  record  is  recent,  and  that  it 
had  been  fabricated  for  the  purposes  of  this 
cause.  We  do  not  perceive  any  ground  for  en- 
tertaining such  an  apprehension.  1st.  The  com - 
523*]  plainant's  'witnesses  refer  to  such  a  pro- 
ceeding. 2d.  The  record  of  it  was  searched  for 
by  the  complainant,  and  not  found;  and  for 
this  reason  its  substnntla)  contents,  as  it  w.is 
auppoaed,  were  proved  in  Patterson's  case.  3d. 
The  signatures  of  the  oEficeia  oi  tbe  court  are 
t0»2 
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uid  loat  t^  ronoTing  them  on  ftceount  of  flre, 
dviring  two  occnirenMs  of  that  kind. 

"I  am  informed  that  Oovernor  Claiborne 
made  severftl  ineffMtual  applications  to  the 
Spanish  government  to  return  the  papers  taken 
AVray,  to  New  Orleans;  that  persons  iiave  had 
to  so  to  Havana  for  documents,  titles  to  land, 
etc?' 

On  thia,  and  other  proof  that  no  record  of 
the  proceeding  could  be  found,  parol  evidence 
of  what  occurred  on  the  trial  against  Des- 
grange  was  let  in,  and  the  bigamj  found  on 
the  eecondary  evidence  in  Patterson's  case. 

Eere  the  same  proof  that  the  record  of  the 
proceedings  was  lost,  was  introduced;  and 
whkt  took  place  on  that  trial  of  Desgrange  was 
again  proved  b;  depositions,  which  were  filed 
in  the  Circuit  Court  before  the  record  of  Dea- 
gtange's  trial  was  flled  by  the  respondents.  The 
object  of  its  introduction  bj  the  respondents 
was,  to  rebut,  contradict,  and  overthrow  the 
evidence  of  the  complainant's  witnesses  bj 
showing, 

1st.  llutt  no  prerioua  wife  appeared  against 
Desgrange  on  his  prosecution. 

2d.  That  no  documents  of  a  fonner' marriage 
were  produced  against  him. 

3d.  That  this  wife  ZuUme  did  not  then  chai^ 
him  with  being  guilt;  of  bigamy,  denied  all 
belief  in  the  charge,  and  gave  her  reasons  for 
it;  which  correspond  with  the  statement  made 
by  the  supposed  first  wife,  Barbara  Jeanbelle, 
and  with  jdesgrange's  own  statement  made  on 

4th.  That  De^range  waa  not  convicted,  bat 
discharged  by  order  of  the  court. 

6th.  That  he  did  not  flee  the  eonnti?,  nor  had 
any  occasion  to  do  so.    And, 

6th.  That  so' far  from  admitting  his  bigamy, 
he  denied  it  on  oath,   lawfully   administered; 


lime.  Whereas,  complainant', 
be  made  such  confessions. 
S2S*]  'The  complainaat'i  principal  witnesses 
are  Madame  Despau  and  Madame  Caillavet. 
Madame  Despau  swears  that  in  1S02  or  in 
1803,  Madame  Desgrange  and  herself  went  to 
New  York  for  the  purpose  of  ascertaining 
whether  Jerome  Desgrange  had  been  previ- 
ously married,  where  Clark  overtook  them; 
that  no  church  record  of  the  marriage  could 
l)e  found  In  the  Catholic  chapel  at  New  York; 
but  hearing  that  Mr.  Gardette,  of  Philadelphia, 


ent  at  the  first  marriage;  and  that  Clark  and 
Zulime  were  then  married.  And  that  soon 
afterwards,  they  received  a  letter  from  Madame 
Caillavet,  informing  them  that  Desgranee's 
first  wife  had  come  to  New  Orleana,  and  tney 
immediately  returned  there ;  where  Desgrange 
was  prosecuted  by  his  first  wife,  convicted  and 
imprisoned;  and  that  he  fied  the  country  and 
never  returned  to  it. 

Madame  Caillavet  says  Desgrange  and  Bar- 
bara Jeanbelle  came  together,  or  that  Jeanbelle 
came  inunediately  after  him ;  and  that  she  im- 
mediately wrote  to  her  sisters  to  return. 

It  appears  that  in  the  spring  of  1801,  Des- 
grange  went  to  France,  to  recover  j>roperty 
coming  by  saceesslon  to  his  wife  Zuliine,  and 
her  sisters,  from  their  parents,  and  lying  at 
IS  L.  ed. 


Bordeaux,  or  in  that  neighborhood;  and  that 
be  had  not  returned  when  Zulime  and  Madame 
Despau  left  New  Orleans  for  New  York. 

The  ecclesiastical  record  states  that  he  bad 
been  at  home  about  two  months  before  he  was 
arrested;  which  was  September  4,  1802.  He  was 
therefore  absent  from  his  wife  Zulime  about 
fifteen  monthe. 

Daniel  W.  Ccxe  proves  that  Madame  Des' 
grange  brought  him  a  letter  of  introduction 
from  Clark,  stating  that  she  waa  then  far  gone 
in  pregnancy,  and  requesting  Coxe's  attention 
to  her  wants;  that  he  furnished  a  house  and 
money,  and  employed  a  nurse,  and  Dr.   Ship- 

fien  to  attend  her  accouch^nent;  that  Clark^s 
etter  stated  the  child  was  his ;  and  we  must  as- 
sume that  the  mother,  by  delivering  the  letter, 
impliedly  admitted  the  fact.  She  was  delivered; 
and  Coxe  bad  the  child,  on  the  same  day,  put 
with  Mrs.  Stevens  to  nurse.  All  this  time, 
Madame  Despau  was  with  Madame  Desgrange. 
Coxe  superintended  the  child's  nurture  and 
education,  in  and  near  to  Philadelphia,  until 
Clark's  death  in  1813,  and  afterwards.  This 
was  Caroline,  who,  when  grown  up  married 
Dr.  Barnes;  and  who  these  witnesses  swear 
without  hesitation  was  the  child  of  Desgrange; 
and  who,  Madame  Despau  swears,  was  bom  in 
1801.  Nor  does  either  witness  intimate  that 
she  was  bom  in  Philadelphia;  or  that  their  sis. 
ter  went  there  to  conceal  her  adultery,  and 
hide  its  offspring. 

•They  left  Philadelphia  for  New  Or-  ["526 
leans,  as  soon  as  Madame  Desgrange  was  able 
to  travel;  and  reported  to  the  deluded  hus- 
band on  their  return,  that  they  had  been  north, 
seeking  proof  against  him  for  bigamy,  but  had 
found  none.  This  is  the  substance  of  what 
Desgrange  himself  stated  on  his  examination  in 
the  criminal  proceeding  as  derived  from  others. 
Zulime  swore  on  the  trial  that  she  had  heard 
the  report  of  Desgrange  having  another  wife 
about  a  year  before;  t^t  is,  about  the  first  of 
September,    1801.      Then,    Desgrange    was    In 

It  is  true  beyond  question  that  these  wit- 
nesses did  know  that  their  sister  Dragrange 
went  north  to  hide  her  adultery;  that  she  did 
delude  her  absent  husband,  that  she  did  impose 
upon  him  the  mendacious  tale  that  her  sole 
business  north  was  to  clear  up  doubts  that  dis- 
turbed  her  mind,  about  his  having  another  wife. 
These  facta  they  carefully  conceal  in  their  depo- 
sitions; and  on  the  oontraiy  awear  that  she 
went  north  to  get  evidence  of  ner  husband's  big- 
amy and  imposition  on  her. 

When  they  swore  positively  that  Caroline 
was  the  child  of  Desgrange,  they  did  know  that 
he  had  been  in  France,  and  bis  wife  in  New 
Orleans,  and  they  had  not  seen  each  other  for 
more  than  a  year  before  the  chUd  was  bom; 
and  Madame  Despau  could  not  be  ignorant 
that  Clark  claimed  it  as  his,  and  that  the 
mother  admitted  the  fact  to  Coxe. 

These  witnesses  ewear  that  Zulime  had  sep- 
arated from  Desgrange  on  discovering  his  big- 
amy, and  gone  to  her  own  family.  That  this 
occurred  before  the  family  arrangement  was 
made  that  Clark  should  marry  her,  and  before 
Madame  Des^ange  and  Madame  Despau  went 
north,  to  ascertain  the  bigamy.  1'hey  also 
swear  that  Zulime  returned  to  New  Orleans 
about  the  time  Dogrange  was  arrested  and  im- 
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prisooed  in  September,  1802,  uid  was  then  the 
irife  of  Clark.  There  ia  no  proof  in  this  rec- 
ord tending  to  show  that  before  DcHgr.i,nge 
went  to  France  he  wan  eugpected  of  bi;,iimy, 
nor  that  hia  wife  liad  scpnrated  from  him;  but 
there  is  evidence  to  tlie  contrary. 

When  Di  -grange  went  to  France  in  the 
spring  of  1801,  hu  appointed  hit  wife  attorney 
in  fact  by  notarial  act,  with  full  jiuwcr  to  trntDs- 
act  all  hia  businesg  in  hie  abiience.  Under  this 
power  she  acted  and  sold  bis  property,  paiil 
•Icbta,  etc.,  and  declared  herself  hia  lawful  wife 
in  every  transaction. 

DcBgrange  tvcnt  to  France  with  a  full  power 
to  traniinct  buxincas  for  his  wife  anil  her  three 
sisters,  in  which  tlic  latter  style  him  their 
brother-in-law.  This  was  his  sole  busjncas  in 
h'rance  ao  far  as  this  record  shows;  and  when 
there,  he  wrote  to  Clark,  in  July,  1801,  to  aa- 
iist  his  (Desgrangc's)  wife;  expressing  hia  sym- 
pathies, forwarding  a  package  for  lier,  and  re- 
gretting that  he  had  not  iieard  from  her.  He 
also  expressed  t)io  sincerest  gratitude  for 
sa?*]  Clark's  *profTered  kindness  in  provid- 
ing for  and  aiding  Zulime  in  hi«  abscnLT.  Fruin 
thcM  facts,  it  is  clear,  as  we  think,  that  at  the 
time  Deagrange  left  for  Europe,  he  and  his  wife 
were  on  tenna  of  intercourse  and  ordinary  af- 
fection, and  certainly  not  separated;  and  that 
the  cause  of  their  aeparation  is  found  in  the 
connection  formed  by  Clark  and  Zulime  in  Dea- 
grange's  absence. 

In  support  of  the  eonaisteney  of  these  wit- 
nesses, stress  is  laid  on  the  fact  that  tto  strung 
was  the  rumor  of  Desgrangc's  having  two  other 
wives  besides  Zulime,  that  he  waa  arrested,  im- 
prisoned, and  tried  on  the  rumor.  This  is  cer- 
tainly true;  the  record  of  his  prosecution  es- 
tablishes the  fact:  But  what  circumstancea  are 
brought  forth  to  show  that  there  was  any 
plausible  ground  for  such  rumor  and  such  pros- 
ecution T  Desgrange  waa  a  man  somewhat  ad- 
vanceil  in  life;  he  kept  an  humble  shop  for  sell' 
ing  liquors  and  confectionery;  this  seems  to 
have  been  his  sole  business.  His  wife  Zulime, 
was  about  twenty-two  years  old,  and  uncom- 
monly handsome.  He  aeenia  to  have  been  a 
lone  man  in  New  Orleans,  and  his  friends  were 
his  wife  and  her  relations.  In  the  face  of  these 
facts  it  is  nssuined  that  he  brought  from  France 
with  him  an  additional  wife,  and  that  another 
fol  loiied  him ;  with  ■  both  of  whom,  ami  hh 
tliird  wife,  Zulime,  he  waa  confronted  before 
the  authorities  of  tlip  church. 

The  early  times,  and  the  unintelligent  condi- 
tion of  much  of  the  po]>ulation  of  New  Or- 
leans at  that  day,  must  account  for  this  absurd 
public  opinion,  and  the  proceedings  founded 
on  it. 

It  ia  palpable  that  the  wilnrsses,  Deapau  and 
Cnillnvct,  aivcar  to  a  plaiLnible  tale  of  fiction, 
leaving;  out  the  circuni stances  of  gross  reality. 
Tliife  'uijjinatcd,  beyond  question,  in  prcilli- 
gncv  of  u  liiRbly  dangerous  and  criminal  char- 
acter; that  of  a  wife  liaving  committed  adul- 
terv,  and  lieen  delivered  of  an  ille^jitiniafe  child, 
in  the  atisenee  of  her  huslmnd;  not  only  on  his 
lawful  business,  but  on  her's,  and  at  her   in- 

Thi!i  ehihl.  with  the  knowledge  of  both ,  of 
these  witiii  SSI'S,  nnd  CPrta?n!y  with  the  aid  of 
one  of  thrm,    if   noL  both,    wiis  i-nneealeiKin   a 

foreign  country,  where  the  i^i'.Uiei  -wi^t  and. 
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turned  to  Philadelphia  from  Nev  Orleana,  and 
when  lodging  in  Walntit  Street,  alie  sent  for  me, 
and  during  a  privabi  interview  with  her,  at 
Mrs.  Kovvan's,  where  she  lodged,  she  stated  that 
she  had  hearil  Mr.  Clark  was  going  to  be  mar- 
.129']  ried  "to  Miss  C,  of  Baltimore,  which, 
■he  said,  was  a  violation  of  hia  promise  to  mar- 
ry her,  and  added  that  she  now  considered  her- 
self at  liberty  to  connect  herself  in  marriage 
with  another  person;  alluding,  doubtless,  to 
Dr.  Oardette,  who,  at  the  moment  of  this  dis- 
closure, entered  the  room,  when  after  a  few 
words  of  general  conversation,  I  withdrew, 
aDd  her  marriage  to  Mr.  Gardette  was  an- 
nounced a  few  days  after." 

These  contradictory  statements  raise  a  ques- 
tion of  integrity  between  the  witneasea.  If  they 
.  were  equally  entitled  to  credit,  still  Coxe'e 
statement  has  several  advantages.  First.  Mad- 
ame Desgrange  disavowed  in  the  strongest 
terms  that  she  waa  the  wife  of  Clark  by  mar- 
rying Gardette.  Second.  So  important  a  com- 
munication as  Madams  Seapau  declares  her 
sister  made  to  Mr.  Coxe;  so  ruinous  to  Clark's 
matrimonial  prospects,  and  so  deeply  disgrace- 
ful to  him,  must  have  been  remembered  by 
Coxe  if  such  communication  had  been  made. 

Third.  Madame  Deapau  swears  that  she  and 
her  sister  Desgrange  went  to  Philadelphia  tc 
obtain  evidence  of  Clark's  marriage  with  Zu- 
time;  that  they  could  find  no  record  of  the  mar- 
riage, and  were  told  the  priest  who  performed 
the  ceremony  had  gone  to  Ireland.  What  oc- 
casion could  there  be  for  further  proof  I  Ma- 
dame Deapau  swears  that  Clark  bad  proposed, 
and  family  arrangements  had  been  made  with 
him  at  New  Orleans,  to  marry  Zulime;  that 
these  proposals  were  made  with  the  fult  knowl- 
edge of  all  Zulime'a  family;  that  Clark  fol- 
lowed the  witness  and  Zulime  north  to  fulfill 
the  engagement;  that  he  met  them  and  the  mar- 
riage took  place;  that  she,  Madame  Despau, 
was  present;  that  Mr.  Dozier,  a  wealthy  planter 
of  New  Orleans,  and  an  Irish  gentleman  of 
New  York,  were  also  present. 

Zulime's  family  consisted  of  three  sisters  and 
'.heir  husbands.  Madame  Cavaillet  swears  that 
Clark  conversed  with  ber  as  hia  sister-in-law, 
And  admitted  the  marriage  openly  to  her. 
Than  this,  no  further  proof  of  it  could  be  re- 
quired,  if  true. 

The  next  evidence  benring  on  the  question 
of  Desgrange's  bigamy  is  the  record  of  a  suit, 
brought  by  Madame  Desgrange  against  her  hus- 
band in  I80S,  for  alimony,  already  referred  to; 
and  the  deposition  of  Zulime  found  in  the 
record  of  the  ecclesiastical  proeeedin;^,  taken  in 
connection  with  the  first-named  record.  In  her 
deposition  Zulime  spoke  of  Desgrange  in  lan- 
guage admitting  of  no  doubt  that  she  then  rec- 
ognized him  as  her  husband;  and  that  no  evi- 
dence of  his  bigamy  existed  so  far  as  she  knew 
or  believed. 

The  deposition  is  objected  to  as  not  being 
evidence  against  the  complainant.  We  have 
already  declared  that  what  appeared  of  rec- 
ord in  the  proceeding  against  Desgrange,  was 
competent  to  rebut  evidence  introduced  by  the 
BSO*]  complainant  tending  to  'show  what  oc- 
curred on  the  prosecution ;  this  being  in  effect 
and  fact  proof  of  what  the  record  contained. 
The  deposition  la  now  relied  on  as  evidence  in 
itself,  tending  to  show  that  Desgrange  was  Zu- ' 
IS  li.  ed. 


lime's   lawful  husband,  according  to  her  own 
confessions  and  showing  at  the  time  she  de- 

The  competency  of  this  deposition,  taken  as 
a  confession,  is  objected  to,  on  the  ground  that 
her  signature  to  it  was  not  legally  proved,  aa 
this  waa  done  by  comparison  oX  hands,  accord- 
ing to  the  statute  law  of  Louisiana.  The  steps 
taien  in  the  Circuit  Court  are  conclusive  of  the 
objection. 

On  the  16th  of  January,  1850,  the  complain- 
ant's counsel  gave  notice  to  those  of  the  re- 
spondents, that  on  Monday,  the  21st,  a  motion 
would  be  made  to  suppress  certain  pieces  of 
evidence ;  and  among  them  the  exhibit,  obtained 
at  the  cathedral  church  of  St.  Louis,  known  aa 
the  "Ecclesiastical  Record."  The  cause  cams 
on  for  hearing  January  E2d,  and  was  heard  <m 
that  and  the  seventeen  succeeding  days;  but  no 
motion  to  suppress  evidence  was  made;  and  if 
there  had  been,  this  exhibit  could  have  been 
proved  at  the  hearing,  by  Zulime  herself,  if  no 
one  else  had  been  found  to  do  so;  aa  the  record 
shows  that  complainant's  counsel  admitted  that 
Zulime  was  within  the  jurisdiction  of  the  court, 
on  the  day  the  trial  commenced.  No  objection 
having  been  made  on  the  hearing  below  to  tliis 
deposition,  none  can  be  raised  here.  To  what 
extent  it  can  be  used,  will  appear  from  the  fol- 
lowing facts. 

By  an  amendment  to  her  bill,  July  2d,  1844, 
the  complainant  states: 

"Your  oratrix  alleges  that  she  is  entitled  to 
the  one  moiety  of  the  estate  of  which  the  said 
Daniel  Clark  died  possessed,  hy  reason  of  a 
conveyance  thereof,  made  to  her  by  M.  Z.  Gar- 
dette, the  widow  of  the  said  Clark,  and  the 
mother  of  your  oratrix,  on  the  Ttb  day  of  May, 
1836;  and  which  is  hereunto  annexed,  marked 
A.  B.,  and  prayed  to  be  taken  as  part  hereof; 
and  tiie  mother  of  your  oratrix  did  thereafter, 
on  the  20th  June,  ]S44,  further  convey  to  her 
all  her  interest  in  said  estate,  as  appears  by  her 
act,  a  copy  of  which  is  herewith  exhibited, 
marked  C. ;  the  whole  of  said  estate- having 
been  acquired  during  the  coverture  of  said 
Clark  and  wife. 

The  evidence  corresponds  with  this  all^a- 
tion,  and  on  it  the  complainants  ask  to  have  a 
decree  tor  one  half  or  the  estate  of  Daniel 
Clark,  as  derived  from  her  mother.  Madame 
Despau  and  Madame  Cnillavet  depose,  that 
Clark  married  Zulime  shortly  before  her  re- 
tufn  to  New  Orleans,  from  Philadelphia,  and 
before  the  trial  of  Desgrange  took  place,  and 
when  she  roust  have  been  the  wife  of  Clark, 
if  ever  she  was.  If  Zulime  was  now  before  the 
court  claiming  her  marital  interest  in  Clark's 
estate,  her  declaration  'made  during  [*631 
the  alleged  coverture  tending  to  show  that  she 
was  not  the  wife  of  Clark,  but  of  Desgrange, 
would  be  admissible  against  her,  and  if  so,  they 
are  also  admissible  against  anyone  who  asserts 
the  same  title  derived  from  her,  after  these 
declarations  were  made.  Such  a  case  is  an  es-  - 
tablished  exception  to  the  rule  of  evidence,  ex- 
cluding dei^larations  of  third  persons  not  parties 
to  the  record.  A  declnration  emanating  from 
the  claimant  of  any  right  or  estate,  which  af- 
terwards comes  to  the  parties  on  the  record  by 
descent  or  purchase,  affecting  adversely  the  es- 
tate acquired,  may  be  given  in  evidence  against 
Uie  party  to  the  record  who  claims  the  eatate- 
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The  authorities  are  numerous  to  this  elTect,  and 
will  be  found  in  ]  Phillips  on  Ev.  301,  and 
the  notes  by  Cowen,  205.  And  the  same  rule 
applies  to  the  record  of  the  suit  for  alimony. 
liiat  record  would  be  evidence  against 
complainant's  mother  if  she  were  a  party  to 
this  suit;  and  it  is  equally  evidence  against  the 
complainant  as  purcliHser  or  donee  from  her 
mother;  it  shows  the  acts  and  conduct  of  tli 
mother,  on  the  question  bearing  on  Desgraiige' 
bigamy. 

In   the   suit  of   1805,   the   petitioner   allege 
that  the  County  Court  of  New  Orleans  has  ju 
risdiction  on  application  of  wives  against  their 
husbands,  to  grant  alimony  on  the  husband  de- 
serting his  wife  for  oue  year,  and  in  cases  ol 
cruel   treatment;    and   the   petitioner   duclarca 
that    her    husband,    Jerome    Desgrange,    had 
cruelly  treated  her;  and  likewise,  that  she  had 
been  deserted  by  him  from  the  2d  day  of  S 
tember,  1B02,  nntil  that  time;  that  he  had 
turned   to   New   Orleans,  from   France,   in 
previous  month  of  October,   and   was   then 
the  City;    and   she   prays,   "that  said   Jerome 
Deagrange,  your  petitioner's  husband,  be  con- 
demned to  pay  her  a  sum  of  five  hundred  dol- 
lars per  annum,"  etc.     Desgrange   was  served 
with  notice  December  8,  1805,  and  Bnal  jud^ 
ment  entered  against  hiro,  as  prayed  for  I^  hie 
wife,    December   24,    1805. 

Vfe  are  called  on  here  to  try  an  issue  on 
facta,  as  a  jury  would  be  bound  to  do,  and  find 
on  them  the  issue  between  Clark's  devisee  and 
executors,  and  the  purchasers  claiming  under 
them,  on  the  one  side;  and  the  complainant 
claiming  under  her  mother  on  the  other,  wheth- 
er that  mother  was  the  lawful  widow  of  Duniel 
Clark  when  she  conveyed  to  the  complainant. 

This  alleged  widow  swore  before  the  author- 
ities of  the  church  in  September,  1S02,  that  she 
was  the  wife  of  Desgrange,  and  there  spoke  oF 
him  as  her  lawful  husband;  nothing  to  the  eon- 
traiy  was  then  pretended.  The  presence  be- 
fore which  she  deposed,  and  the  solfmn  man- 
ner in  which  it  was  done,  give  additional 
weight,  in  our  judgment,  to  what  she  so  delib- 
erately declared  on  that  occasion. 
ftSa*}  "In  1806,  she  again  alleged  in  a  legal 
proceeding,  deeply  affecting  her  and  Ites- 
grange,  that  she  was  his  lawful  wife,  and  that 
he  was  her  husband.  The  court  sancti. 
her  statement  by  founding  its  judgment  or 
and  as  a  wife,  she  recovered  the  ami 
claimed  as  alimony. 

With  the  full  knowledge  this  woman  hnd  of 
all  the  ciroumstanceB  connected  with  the  charge 
of  bigamy  against  Desgrange,  our  judgment  is 
convinced  that  she  stated  what  was  true,  and 
that  she  was  Desgrange's  lawful  wife  at  the 
time  it  is  alleged  she  married  Clark. 

The  claim,  therefore,  of  the  complainant,  de- 
rived from  her  mother,  must  be  rejected,  as  it 
stands  condemned  by  the  statements  and  acts 
of  that  mother  herself. 

The  complicated  and  curious  circnmatanccs 
that  surrounded  this  charge  of  bigamy  against 
Desgrange  in  the  Patterson  case,  and  which 
were  then  so  diilicult  to  deal  with,  are  easily 
enough  understood  now.  A  clew  is  furnished 
to  unravel  the  mystery,  why  it  was.  that  an 
Intmlile  shopkeeper  should  be  of  nullicient  con- 
sequence to  excite  puhUc  \n(\ii;na\.\oTi,  bt  U\e 
olijcet  of  general  and  gioas  tepioac\i,  «.iii  lot 
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We  deem  it  extremely  improbable  that  a 
man  should  openly  confcsa  to  the  friends  of  Zu- 
lime,  who  reproached  him  with  having  com- 
mitted a  foul  and  high  crime,  that  be  was 
t'uiU^l  And  thia,  too,  on  the  eve  of  his  appre- 
htnsion  and  examination,  on  which  he  was 
compelled  to  give  evidence  against  himself, 
when  be  swore  that  there  was  no  truth  nliat- 
ever  in  the  charge,  and  in  which  be  was  sup- 
ported by  thia  supposed  flrst  wife,  who  was 
tben  examined,  and  also  by  Zulime  herself. 

On  the  admissibility  of  Desgrange's  confes- 
aiOQ,  that  he  committed  bigamy  when  he  mar- 
ried Zulime,  the  question  arises  whether  thia 
confession  (if  made)  could  be  given  in  evi- 
dence against  the  defendants.  They  do  not 
claim  under  Deagrange;  he  was  not  lutereated 
in  this  controversy  when  it  originated,  and 
was  competent  to  give  evidence  in  this  cause 
at  any  time,  if  living,  to  prove,  or  disprove, 
that  a  previous  marriage  took  place,  and  «as 
in  full  force,  when  he  married  Zulime.  Phil- 
lips, in  his  Treatise  on  Evidence  (Vol.  III. 
287,  Cowen's  ed.),  lays  down  the  rule  with 
accuracy,  and  he  cites  the  authorities  in  its 
S34*]  'support)  which  rule  is,  that  "either 
of  the  married  parties,  provided  they  are  not 
interested  in  the  suit,  will  be  competent  to 
prove  the  marriage;  and  either  of  them  will 
also  be  competent  to  disprove  the  supposed 
marriage;  and  they  ms^  give  evidence  as  to 
the  fact  whether  their  child  was  bom  before  or 
After  marriage." 

If  Des^mnge  could  overthrow  his  marriage 
with  Zulime  by  confessions,  at  one  time,  so  he 
could  at  any  other  time;  and  on  this  assump- 
tion, his  confession  of  a  previous  marriage 
could  have  been  admitted  at  any  time  before 
the  trial,  or  at  the  trial,  when  he  stood  by,  and 
might  be  examined  as  a  witness. 

The  great  baeis  of  human  society  throughout 
the  civilized  world  is  founded  on  marriages  and 
legitimate  offspring;  and  to  hold  that  either  of 
the  parties  could,  by  a  mere  declaration,  estab- 
lish the  fact  that  a  marriage  was  void,  would 
be  an  alarming  doctrine. 

Thia  admission  was  not  one  tending  to  es- 


fact  of  bigamy;  and,  according  to  the  language 
of  the  Supreme  Court  of  Louisiana,  in  Hnrmar 
v.  McLeland,  16  L».  Rep.  28,  "in  such  serious 
matters,  the  law  requires  more  than  the  simple 
confession  of  one  of  the  parties  to  dissolve  for- 
ever the  bonds  of  matrimony  between  them." 
That  was  a  case  seeking  a  divorce  on  a  written 
confession  of  the  husband,  who  had  married  a 
second  wife;  but  the  principle  declared  in  that 
case,  and  the  one  governing  the  present,  is  the 
same.  It  upholds  a  great  policy,  on  which 
society  is  founded. 

The  letter  ot  Deegrange  to  Clark,  of  July, 
1801,  from  Bordeaux,  is  objected  to,  as  incom- 
petent. We  think  it  is  competent  to  prove  the 
state  of  feeling,  affection,  and  sympathy  of 
Desgrange  towards  his  wife,  when  he  wrote 
the   letter;   and  also,   the   date  is   evidence   to 

Erove  where  the  writer  was,  and  the  time  when 
e  wrote.  There  Is  no  ground  to  suppose  that 
the  letter  was  written  collusively.  It  appears 
to  have  been  ingenuotu,  and  honestly  In- 
tended. 

The  doctrine,  why  luch  a  letter  is  admitted 
IS  li.  ed. 


is  laid  down  accurately  in  1  Phillips'  Ev.  by 
Cowen,   ISg,  190. 

In    addition    to    the    foregoing    evidence    to 

prove  the  bigamy  of  Desgrange,  a  certificate 
in  the  Latin  language  was  introduced,  on  part 
of  the  complainant,  purporting  to  be  that  of 
William  V.  O'Brien,  dated  September  II,  1606, 
declaring  that  he  had  (July  B,  171)0),  as 
pastor  of  St.  Peter's  church,  in  the  City  of 
New  York,  married,  in  that  church.  Jacobus 
Desgrange,  to  Barbara  M.  Orsi. 

It  is  proved  that  this  priest  had  charge  of  St. 
Peter's  church  in  1790,  and  in  1806;  that  the 
certiGcate  was  in  his  handwriting,  *and  [*58K 
in  due  and  ordinary  form;  that  the  priest  died 
about  1S14,  then  still  being  in  charge  of  the 
some  church;  and  that  no  record  of  the  mar- 
riage was  found  in  the  records  of  the  church  In 
I84'J,  when  the  witnesses  deposed  to  the  hand- 
writing of  the  priest.  It  is  also  proved  that 
this  certificate  was  found  among  the  papers  of 
Gardette,  who  married  the  complainant's  moth- 
er in  1S08;  that  the  paper  was  found  after  the 
suit  against  Patterson  was  decided,  and  de- 
livered to  the  complainant  by  her  mother. 

The  true  name  of  Desgrange  is  not  in  the 
certificate.  It  was  Geronimo,  not  Jacobus. 
Nor  was  the  woman's  name  given  so  as  to  cor- 
respond with  that  of  the  alleged  first  wife  of 
Desgrange.  Her  name  was  Barbara  Jeanbelle. 
De  Orsi  is  on  affix,  describing  a  place  to  which 
the  party  belongs,  or  has  belonged.  The  wom- 
an's name  is  given  as  Barbara  M.  Orsi,  and 
we  suppose  no  Catholic  priest  thus  describes 
a  person  he  has  married,  in  his  marriage 
register.  No  identity  of  person  is  proved. 
No  cohabitation  as  man  and  wife,  between  Des- 
grange  and   Barbara   Jeanbelle,   is   proved. 

But  waiving  all  these  objections,  and  still  we 
think  this  certificate  mere  hearsay  evidence, 
and  that  of  a  very  dangerous  character,  and 
this  tor  several  reasons.  It  was  given  sixteen 
years  after  the  marriage  purports  to  have 
taken  place,  and  might  just  as  well  have  been 
given,  had  the  priest  been  alive,  forty  years 
after  the  marriage,  and  on  the  eve  of  the  trial. 

In  England,  by  the  statute  law,  copies  from 
parish  registers  are  received  to  prove  mar- 
riages; but  the  paper  produced  must  be  a 
sworn  copy  of  the  parish  register,  and  not  a 
certificate  of  the  officiating  clergyman;  nor  will 
a  copy  of  a  foreign  register  be  received  in  evi- 
dence, on  proof  that  it  is  a  true  copy. 

If  it  were  allowable  in  this  country  to  give 
such  certificate  in  evidence,  where  every  oler- 
gyman  of  all  denominations  can  perform  the 
ceremony  of  marriage,  and  where  it  is  per- 
formed by  justices  of  the  peace  in  many  of  the 
states,  it  would  open  a  door  to  frauds  that 
could  not  tie  guarded  against. 

And  then  again,  certificates  of  marriage 
might  be  produced  by  those  coming  to  thie 
country  from  Europe.  For  no  reason  exists 
why  a  priest  in  any  part  of  the  world  should 
not  have  accorded  to  his  certificate  all  the  cre- 
dence that  ought  to  be  given  to  the  one  here 
produced,  as  Louisiana  and  New  York  were 
foreign  to  each  other  in   1790. 

The  respondents  introduced  the  copy  of  a 
mutilated  record,  to  which  objection  was  made 
on  behalf  of  complainant,  but  which  comes  up 
in  this  record,  and  is  now  relied  on,  for  the 
complainant,    to    prove    the    bigamy    of    Den- 
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gnji^.  It  purports  to  be  a  suit  of  Zulime 
CarriSre  a^inst  Jerome  Desg  range,  com- 
536*]  menced  in  1806,  'in  the  former  County 
Court  of  Orleans.  A  curator  was  appointed 
for  Desgrange,  who  was  absent;  and  the  cura- 
tor, EUery,  was  summoned  to  answer  the  pe- 
tition;  but  no  petition  is  produced.  Ellery  de- 
murred, and  stated,  as  cause  of  demurrer, 
that  the  county  court  had  no  jurisdiction  of 
cases  of  divorce,  nor  the  court  power  to  pro- 
nounce therein;  and  tliat  the  damages,  prayed 
for  in  said  petition,  cannot  be  inquired  into  or 
assessed  until  after  judgment  of  the  court 
touching  the  validity  of  the  marriage  sliall  be 
first  declared;  and  he  therefore  demurred.  The 
demurrer  n-ae  joined.  Afterwards  the  curator 
Sled  the  general  issue. 

A]I  we  find  further,  is  a  copy  of  the  docket 
entries  which  the  clerk  was  bound  to  keep  by 
the  Act  of  April  10,  1805,  see-  !1,  for  the  in- 
spection of  the  public.  The  docket  entry  is  as 
follows:  'Tetition  filed  June  24,  1B06.  Debt 
or  damans  $100.  Plea  filed  July  I,  1806. 
Answer  filed  July  24,  1806.  Set  for  trial  24 
July."  The  witnesses  are  stated  and  the  costa 
given;  and  then  falloivs:  "Judgment  for  plain- 
tiff, damages  3100,  July  24,  1800." 

This  proceeding  is  relied  on  as  in  itself  es- 
tablishing the  fact  that  the  marriage  between 
Jerome  Desgrange  and  Marie  Julia  NCe  Car- 
riere  was  tliereby  declared  null. 

To  give  the  record  this  ellect,  it  must  appear 
that  the  plaintiff  did  set  out  in  her  petition  thu 
fact  that  said  marriage  was  null  by  resaou  of 
the  bigamy  of  Desgrange,  and  that  she  prayed 
to  have  its  nullity  adjudged  by  a  judicial  de- 
cree, and  that  such  decree  was  made  on  the  is- 
sue. Nothing  of  the  kind  appears  here.  We 
have  no  evidence  what  the  cause  of  action  was, 
nor  can  any  inference  he  drawn  from  the  mem- 
oranda made  by  the  clerk  that  the  suit  was  to 
establish  the  bigamy.  All  that  appears  from 
these  memoranda  is,  that  debt  or  damages  to 
the  amount  of  $100  was  claimed  by  the  pliLin- 
tiff,  and  that  $100  in  damages  was  recovered. 
Nor  does  the  demurrer  contradict  this  assump- 
tion. This  mutilated  record,  therefore,  proves 
nothing  in  this  cause. 

In  regard  to  this  record,  the  answer  of  Bev- 
erly Chew  and  Eiclinrd  Relf  avers,  "that  on 
or  about  the  24th  of  June,  I8D0,  the  aforesaid 
Zutime  NOe  CarriSre,  wife  of  the  said  Jerome 
Desgrange,  did  present  another  petition  to  the 
competent  judicial  tribunal  of  the  City  of  New 
Orleans,  therein  representing  herself  as  the 
lawful  wife  of,  and  having  intermarried  with 
the  said  Jerome  Desgrange,  and  praying  fur  a 
divorce  nnd  a  dissolution  of  tlie  bonds  of  ntatri- 
mnny  existing  between  lier  and  the  said  .Tcronie 
Desgrange,  and  which  was  subsci]ucntly  de- 
creed, to  wit:  subsequent  to  the  birth  of  said 
Myra."  If  it  was  true,  tliat  as  lawful  wife,  Zu- 
lime NPe  Carriere  sued,  and  did  admit  bv  this 
proceeding  that  she  was  the  lawful  wife  of 
8S7*]  Desgrange;  yet  it  could  "only  affect  the 
interest  the  complainant  sets  up  under  her 
mother,  liut  as  the  record  does  not  show  what 
the  cause  of  action  was,  it  is  of  no  value  for 
I'ither  side. 

On  the  2Dth  January,  1840,  Gaines  and  wife 
filed  their  suppiemenUl  bill  ncainst  all  of  the 
defendants,  and  among  other  matters  set  forth 
the  decree  made  in  their  behEilf  bj  this  court, 
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in  the  case  of  C.  Patterson  v.  Gaines  and  Wife, 
at  December  Term,  1847;  and  complainants  set 
up  that  decree  as  having  adjudged  and  decided 
against  all  the  defendants  to  this  suit,  that 
Myra  Clark  Gaines  was  the  legitimat*  diild 
and  forced  heiress  of  Daniel  Clark,  and  that 

ing  under  them,  all   and  b 

and  property  claimed  by  the  original  bill;  and 

that  althou^   neither  of   them  were   nominal 

Cirtiea  to  said  decree,  yet  each  of  them  is 
aund  and  concluded  thereby;  they  and  each  ol 
them  holding  the  same  relation  to  your  oratrix 
as  the  said  Charles  Patterson  did,  and  they  and 
each  of  them  having  joined  in  the  interroga- 
tories propounded  to  the  witnesses  upon  whose 
testimony  said  decree  was  rendered,  and  pro- 
pounded croEs- interrogatories  to  said  witnesses. 

The  defendants  admit  that  such  a  decree  was 
rendered,  but  deny  that  it  is  conclusive  ob 
them,  or  that  it  ought  to  affect  their  right; 
and  Utat  if  the  decree  could  do  so,  yet  it  ought 
not  to  have  this  effect  in  the  present  instance, 
because  they  aver  and  set  forth  and  plead  the 
same  as  a  matter  of  defense;  that  said  decree 
was  brought  about,  and  procured  by  impoM- 
tion,  combination,  and  fraud,  between  said 
complainants  and  Charles  Patterson,  and  that 
therefore  it  should  not  be  regurded  in  a  court 
□f  justice  for  any  purpose  whatever:  That 
Gaid  decree  nas  designed  as  no  honest  exposi- 
tion of  the  merits  of  the  case;  but  was  brougbt 
about,  allowed  and  consented  to,  for  the  pur- 
pose of  pleading  the  same  as  res  judicata  upoa 
points  in  litigation  not  honestly  contested. 

Charles  Patterson  was  called  on  by  respond- 
ents to  give  evidence  on  their  behalf,  to  estab- 
lish the  fact  that  his  suit  with  Gaines  and  wife 
was  not  honestly  defended  by  him;  and  he  was 
required  by  interrogatories  to  depose  nliether 
he  had  lost  anything  by  the  decree  against 
him.  Be  answered  that  he  caused  the  proof* 
from  the  Court  of  Probate  in  New  Orleans  to 
be  given  in  evidence  in  the  cause;  that  this  wu 
done  by  consent  of  General  and  Mrs.  Gaines, 
who  told  him  to  get  all  the  evidence  possible, 
the  stronger  the  better;  that  it  would  be  mon 
glorious  to  have  it  as  strong  as  possible. 

He  furthermore  deposed  that  General  Gains 
and  his  wife  gave  him  a  writing  under  their 
hands  that  they  would  not  take  any  propertj 
from  him,  and  that  they  would  make  his  title 
'good.  He  also  stated  that  General  [*538 
and  Mrs.  Gaines  were  to  pay  the  costa  if  tbe 
suit  was  decided  against  him,  Patterson;  tbil 
he  paid  most  of  them,  and  that  General  and 
Mrs.  Gaines  refunded  the  money  to  bim ;  that 
he  also  paid  the  counsel  who  appeared  for  bin 
at  Washington,  but  the  money  was  refunded 
by  General  and  Mrs.  Gaines. 

lie  further  etatcd  that  he  was  particularlv 
requested  by  General  and  Mrs.  Gaines  to  use 
bis  beat  exerliuns,  with  the  aid  of  the  best 
counsel  he  could  employ,. to  make  every  defenM 
in  his  power  to  the  suit,  and  of  which  it  was 
susceptible,  and  that  he  did  m. 

The  suit  was  for  Patterson's  residence  is 
Now  Orleans,  and  he  admits  that  he  haa  nsrer 
been  disturbed  in  his  possession  by  tba  deen* 
against  him,  nor  doea  he  expect  that  he  erer 
will   be. 

That  this  proceeding  on  tbe  part  of  Patter- 
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■on  snd  Oeneral  and  Hn.  Ottiim  wu  uniea- 
ble,  and  that  no  eameat  litigation  was  had  ia 
too  manifeat  for  eontroveray.  They  agreed  to 
•io  to  trial  at  once  on  the  depoaitioni  found  '~ 
the  ProbaU  Court;  and  ai  Patteraon  was 
lose  nothing  b;  the  event,  he  wae  of  course 
different  as  to  what  evidence  might  be  intro- 
duced on  the  hearing. 

It  also  appears  by  his  evidence  that  when  a 
decree  was  obtained  in  the  Circuit  Court 
against  him.  hie  name  was  used  to  carry  np  an 
appeal  to  this  court;  but  it  was  in  fact  brought 
up  by  General  and  Mrs.  Gaines.  Patterson 
employed  counsel  here,  who  of  course  had  to 
take  the  record  as  they  found  it,  and  make  the 
best  of  it  they  could;  and  it  is  conceded  or  " 
hands,  they  did  so;  and  made  the  best  i 
tions  for  Patterson  they  could  do  on  tha  record 
brought  np  by  him,  as  they  supposed.  Nev- 
ertheless, an  affirmance  of  tne  decree  was  had 
in  this  eonrt.  It  could  hardly  be  oUwrwiM  in 
a  ease  managed  as  this  was;  the  object  of  the 
complainants  below,  being  to  obtain  a  favora- 
ble opinion  and  decree,  on  the  taw  and  tacts 
of  a  case,  made  up  at  their  own  discretion. 

But  the  cause  before  us  presents  an  aspect 
altogether  different;  the  proceeding  against 
Desgrange  before  the  vicar-genera),  introduced 
here  by  the  respondents,  from  th«  archives  of 
the  cathedral  church  of  St.  Louis,  at  New  Or- 
leans, is  in  our  opinion  sufficient  in  itself  to 
produce  a  different  decree  from  that  given  in 
Patterson's   case. 

That  record;  the  power  of  attorney  from 
Desgrange  to  his  wife;  and  the  one  from- his 
wife  and  her  sisters  to  him,  to  pursue  and  re- 
oover  their  property  in  France;  his  letter  to 
Clark  of  July,  ISOf;  the  proof  of  his  absenc« 
from  his  wife  for  more  than  a  year,  before 
Caroline  was  bontf  the  record  of  the  suit  for 
.^39*]  alimony,  •prosecuted  in  1805,  by  his 
wife  against  Desgrange,  together  with  Daniel 
W.  Cose'a  evidence,  as  it  now  stands,  fortified 
as  It  is  by  letters  showing  dates,  consistency, 
afid  accuracy,  are  all  new;  and  make  up  a  de- 
fense altogether  conclusive. 

The   following  is   the  result  of  our  conclu- 

1st.  That  the  complainant's  two  principal 
witnesses,  Madame  Despau  and  Madame  Cail- 
lavet,  are  not  worthy  of  credit. 

2d.  That  the  deposition  of  Bellechasse  and 
Madame  Benguerel  obviously  state  hearsay  and 
rumor  and  are  worth  nothing,  in  so  tar  as  mere 
hearsay   and    rumor   is   detailed   by   them. 

3d,  That  the  naked  confession  of  Desgrange, 
that  he  had  been  guilty  of  bigamy,  made  to 
Madome  Benguerel  and  her  husband,  is  in- 
competent evidence,  and  inadmissible  as  against 
these  respondents;  even  admitting  that  such 
confession  had  been  made,  as  stated  by  the  wit- 

4t*h.  That  the  certificate  of  William  V.  O'- 
Brien is  inadmissible,  and  must  be  disregarded. 

6th.  That  the  record  of  the  suit  of  Zulime 
CarriSre  against  Jerome  Desgrange,  prosecuted 
in  1806,  In  the  County  Court  of  Orleans,  proves 
nothing,  and  is  incompetent. 

8th.  That  tha  decree  of  this  court  in  Charles 
Patterson's  case  does  not  affect  these  defend- 
ants for  two  reasons:  Ist.  Because  they  were 
no  parties  to  it;  and  2d.  Because  it  was  no 
earnest  controversy ;  And, 
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7th.  That  the  record  of  Deserange's  prose- 
cution for  bigamy,  overthrows  the  feeble,  and 
the  discredited  evidence,  introduced  by  com- 
plainant to  prove  the  bigamy  of  Desgrange,  by 
marrying  Marie  Julia  Nf-e  Carri^re  in  1794; 
and  establishes  the  fact  that  Desgrange  was 
her  lawful  husband,  in  1S02  or  1803,  when 
complainant  alleges  Daniel  Clark  married  her 
mother;  and  that  therefore  complainant  ia  not 
the  lawful  heir  of  Daniel  Clark,  and  can  in- 
herit nothing  from  him-.  And  consequently 
that  the  complainant  can  take  no  interest  un- 
der her  mother,  by  the  conveyance  set  forth  in 
the  amended  bill,  she  not  being  the  widow  of 
Daniel  Clark. 

The  question  decided,  concludes  this  con- 
troversy; nor  shall  we  go  farther  into  it. 

The  harshness  of  judicial  duty  requires  that 
we  should  deal  with  witnesses  and  evidence, 
and  with  men's  riglits,  as  we  find  them;  and  it 
is  done  so  here.  But  we  sincerely  regret  that 
it  could  not  be  satisfactorily  done  without  mak- 
ing exposures  that  would  most  willingly  hav« 
been  avoided. 

It  is  ordered  that  the  decree  of  the  Circuit 
Court  be  affirmed,  and  the  bill  dismissed. 

No.  160  of  Myra  Clark  Gaines  v.  F.  D.  de  la 
Croix,  Richard  Relf  and  Beverly  Chew;  and  No. 
IGl  of  The  same  Complainant  'v.  D.  F.  [*&40 
Kermer,  J.  S.  Minor,  Retf,  Chew  et  a].,  depend 
on  the  same  facts  as  the  foregoing  case.  Id 
these  also  the  decrees  below  wiH  be  affirmed, 
and  the  bills  distnisaed. 

Hessra.  Justice*  Wayne  and  Daniel  dissented. 

Ur.  Justice  Wayne  delivered  the  following 
dissenting  opinion: 

I  dissent  from  the  judgment  just  given,  and 
wilt  give  my  reasons  for  doing  so  as  briefly  as 
I   can.     But   it   will   necessarily   occupy   some 

I  believe  that  the  case  of  the  complainant 
has  been  proved  beyond  a  reasonable  doubt,  ai 
the  law  requires  it  to  be  done;  I  say,  as  the  Ian 
requires  it  to  be  done,  without  meaning  to  im- 
ply any  doubt  of  the  tact,  but  that  the  fact  has 
been  proved  according  to  those  rules  which  ex- 
perience has  shown  to  be  necessary  and  suffi- 
cient, to  guard  conjugal  and  other  domestic 
relations  from  capricious  and  unregulated  judg- 
ments. Those  rules  are  to  be  found  in  adjudi- 
cated cases  of  our  own  and  of  the  English 
courts,  and  in  the  conclusions  of  the  civil  and 
canon  law  applicable  to  cases  of  this  kind. 

I  think  it  has  been  proved  that  Myra  Clark 
Qaines  is  the  only  child  of  her  father,  Daniel 
Clark,  by  his  marriage  with  her  mother,  Zulime 
CsrriCre.  That  when  the  marriage  took  place, 
the  parties  were  willing  to  contract,  able  to 
contract,  and  that  they  did  contract  marriage 
in  Pennsylvania,  according  to  the  laws  of  that 
State,  in  the  year  eighteen  hundred  and  two.  I 
also  think  that  there  was  nothing  then  or  now 
in  the  laws  of  Louisiana  which  lessens  in  any 
way  the  validity  of  that  marriage.  The  proofs 
of  these  declarations  shall  hereafter  be  pointed 
out,  with  the  law  in  support  of  them. 

My  first  object  is  to  state  the  evidence  relied 
upon  by  the  parties  to  this  suit,  and  in  what 
way  it  should  have  been  examined  and  appre- 
ciated by  this  court,  before  its  judgment  wan 
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given.  In  other  words,  I  meftQ  to  say  that  a 
judgment  has  been  given  kgainst  the  complaln- 
utc  upon  testimony  introduced  into  tlie  record 
of  the  case  against  the  protest  ol  her  counsel, 
which  is  altogether  inadmissible  under  the  rules 
for  the  admission  of  testimony  in  courts  of  jus- 
tice, and  which  have  hitherto  been  obaerved 
and  enjoined  by  this  court  in  its  judj;ments. 
And  further,  that  admissions  and  averments  in 
the  answer  of  the  defendants  in  respect  to 


ant  has  been  deprived  of  proofs,  which  time 
out  of  mind  in  chancery  have  been  considered 
conclusive  of  the  fact  affirmed  in  the  answer, 
whether  or  not  the  same  makes  against  a  de- 
fendant or  for  a  complainant. 
541*]  •Second,  I  will  show  that  all  of  the 
testimony  of  »  documentary  kind  introduced 
by  the  defendants,  except  one  of  them,  ou(;ht 
not  to  have  been  receivM  by  this  court  as  c  i- 
dence,  on  account  of  some  of  them  not  being 
properly  authenticated  as  records  of  a  judicial 
character,  and  because  others  being  res  inter 
alios  acta,  aliis  nee  prodest  nee  nocet.  And  that 
such  documents  or  papers  for  the  causes  just 
stated  have  always  been  rejected  by  the  courts 
of  common  law  and  by  courts  of  chancery,  and 
further  that  they  would  not  have  been  received 
in  tiie  courts  of  Louisiana  if  this  case  had  been 
in  one  of  its  tribunals. 

The  defendants  deny  the  marriage  between 
the  complainant's  father  and  mother;  and  if 
there  was  a  marriage,  they  contest  its  validity 
on  account  of  her  toother  having  then  another 
hneband  alive.  It  is  admitted  that  ■  marriage 
had  been  solemnized  between  her  and  Jerome 
Desgrange,  but  the  complainant  shows  by 
competent  testimony  sufficient  to  establish  the 
fact  that  Desgrange  was  a  married  man,  with 
a  wife  alive  wlen  he  married  her  mother.  That 
such  being  the  fact,  their  marriage  was  void 
ab  initio,  and  that  she  wa«  at  liberty  to  marry 
with  another  as  if  no  such  connection  had  ever 
eziated  between  Desgrange  and  herself.  In 
other  words,  that  such  a  connection,  though 
entered  into  according  to  the  forms  of  marriage, 
makes  no  impediment  by  the  civil,  the  canon, 
or  common  law,  in  the  way  of  a  second  mar- 
riage hy  the  party  imposed  upon.  The  defend- 
ants rejoin,  saying,  even  though  the  marriage 
with  Desgrange  was  void  on  account  of  bis 
bigamy,  that  she  could  not,  contract  marriage 
again,  before  she  had  obtained  a  sentence  of 
nullity  of  her  marriage  with  Desgrange.  It  is 
also  urged  by  the  defendants,  if  there  was  a 
marriage  between  the  father  and  mother  of  the 
complainant,  that  it  was  void  on  account  of 
what  the  canon  law  terms  its  clandestini^. 
That  according  to  that  law,  as  it  then  prevailed 
in  Louisiana,  the  issue  of  such  a  marriage  was 
illegitimate,  and  that  it  has  no  civil  effect  to 
give  rights  of  proper^  or  inheritance  to  the 
issue  of  such  a  marriage.  To  this  the  com- 
plainant replies  that  the  m.irri;ige  of  her  father 
and  mother  was  solemnized  in  the  State  of 
Pennsylvania  according  to  the  law  of  that 
State.  That  the  lex  loci  contractus  gives  to  the 
issue  the  status  of  legitimacy  for  all  purposes 
in  Louisiann  and  elsewhere,  whether  the  issue 
was  bom  there  or  out  of  its  jurisdiction;  and 
further,  that  marriages  which  have  been  clan- 
destinely solemniwd,  that  is,  by  not  observing 
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the  solemnities  of  the  church,  thon^  ^^"7  *'*' 
condemned  by  the  canon  law,  aa  it  eziBted  ia 
Louisiana,  are  not  made  void — cap.  quod  nobca. 
tit,  que  fliii  sunt  legis.  To  the  objection  that 
there  had  not  been  a  sentence  of  the  nulli^  of 
the  marriage  with  Desgrange,  the  complainant 
answers,  that  when  a  marriage  by  the  anoa 
law  and  *as  it  then  was  in  Louisiana,  [*5*S 
is  ipso  facto  null  and  void,  that  no  declaratory 
sentence  of  nullity  is  absolutely  neccaaaiy, 
though  it  may  be  expedient  to  have  one,  to  n- 
instate  the  parties  in  their  original  unconnected 
condition.  That  tbis  is  especially  so,  when  one 
of  the  parties  at  the  time  of  marriage  had  bees 
previously  married  and  that  marriace  had  not 
been  dissolved  by  death  or  by  operation  of  law. 
That  a  sentence  of  nulli^  is  only  absolutaly 
necessary  to  restore  the  ability  of  persons  to 
marry,  when  it  is  sought  to  have  a  marriage 
declared  de  facto  void,  on  account  of  non-con- 
pliance  with  the  law  directing  the  mode  fw 
solemnizing  marriage,  or  when  one  of  the  ftr- 
ties  seeks  a  dissolution  on  account  of  fear- 
such  as  the  fear  of  death  or  imprisonment  hav' 
ing  been  used  to  compel  a  party  to  marry— OT 
where  the  marriage  is  voidable  for  incest  or  in- 
potence,  or  if  the  woman  is  nirais  arcta,  for 
which  an  ecclesiastical  court  will  pronounce  it 
null  and  void  in  the  lifetime  of  the  parti«i, 
which  when  done  restores  the  parities,  eice^ 
in  the  third  eas«  mentioned,  to  their  foiwf 
ability  to  contract  espousals  and  marriage  witt 
others  as  if  they  had  not  been  in  that  e(»B» 
tion  with  each  other. 

The  defendants,  to  maintain  their  denial  of 
the  marriage  between  the  fsther  and  mother  tl 
the  complainant,  attempt  to  discredit  her  wit- 
nesses who  were  examined  to  prsve  it.  Ar 
that  purpose  they  examined  persona  aa  to  tk 
character  of  the  witnesses.  ■  They  attempt  ti 
show  contradictions  in  the  testimony  of  tmod 
them  taken  at  different  times,  and  all^e  OM- 
oealment  of  facts  which  it  is  said  they  wm 
bound  to  disclose  in  their  examination;  sij 
they  were  also  permitted  to  put  in  rvidcMi 
certain  papers  relating  to  the  marriage  vitk 
Desgrange,  and  it«  continuance  after  tbe  al- 
leged marriage  of  Zulime  with  Clark.  TboK 
papers  are,  1st,  one  termed  an  ecclcaiaatitsi 
prosecution  of  Desgrange  for  bipamy,  in  ISIS; 
2d.  Tbe  proceedings  of  a  court  in  Louisians  ii 
1606  at  the  instance  of  Zulime  against  Do- 
grange  for  alimony;  3d.  Another  for  a  like  pa- 
pose  «t  the  instance  of  Mr.  Davis,  to  whose 
care  the  complainant  was  confided  by  W 
father  in  her  infancy,  in  which  ihe  is  called  s 
natural  child  «f  her  father;  4th.  An  impM^tct 
record  of  a  suit  brought  by  the  oomplaiiiaiit') 
mother  in  1806  in  her  maiden  name  againd  tkt 
name  of  Desgrange,  for  a  divorce  or  a  ws- 
tence  of  nullity  of  their  marriage,  tn  whidi 
there  was  a  judgment  against  him,  or  in  brr 

The  last  record  stands  in  this  suit  upon  a  ^- 
ferent  footing  from  the  ecclesiastical  prowtd- 
ings,  inasmuch  as  it  is  properly  autbenticaled 
to  make  it  evidence  as  a  judicial  record,  sad 
the  other  is  not  so.  Also,  because  the  defcM- 
ants  introduce  it  and  declare  it  in  their  aosxn 
to  be  a  petition  by  the  complainant'i  motba. 
•Zulime  X#i>  Tarrifre,  wife  of  tbe  aaid  [•"» 
Deijgrange.  to  a  competent  judicial  tribnnal  ia 
New  Orleans,  therein  representing  heiwif  M 
Howard  II- 
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the  wife  of  Deagraoge,  uid  praying  lor  &  di- 
Torce  sad  dissolntioii  of  the  bonds  of  matri- 
mony existing  betmen  her  and  Seagruige, 
which  Wfts  subeequentl;  decreed,  after  the  birth 
of  the  eamplainant.  And  thef  further  kver 
in  their  answers,  that,  having  obtained  a  di- 
vorce and  having  resumed  her  maiden  name, 
she  afterwards,  in  1S08,  inteimarried  with  one 
James  Gardette.  The  defendanta  also  rely 
upon  the  conduct  of  Clark  and  Zulime,  before 
and  after  it  is  said  the;  were  married,  to  dis- 
prove their  marriage  and  to  establish  that  they 
were  illicitly  connected,  before  and  until  after 
the  birth  of  the  complainant.  She  resists  this 
by  proofs  which  will  hereafter  be  more  partic- 
ularly noticed,  and  further  ur^  that  the  de- 
feodanta  having  alleged  in  their  answers  a  di- 
vorce between  Desgrange  and  her  mother  by  a 
competent  tribunal,  they  cannot  now  be  per- 
mitted to  disclaim  it,  for,  though  the  petition 
in  that  case  has  not  been  returned  with  the  rest 
of  the  record,  on  account  of  its  loss,  that  ite 
<ibJBct  and  purpose  are  made  out  both  by  ex- 
ternal and  internal  proofs  in  what  remains,  as 
the  law  requires  the  loas  of  the  whole  or  of  a 
part  of  a  judicial  record  to  be  supplied,  and  in 
that  way  it  is  shotm  to  hare  been  a  petition 
for  a  sentence  of  nullity  of  her  marriage  with 
Desgrange  on  account  of  its  original  invalidity. 

Having  atated  the  positions  taken  by  the 
partivij  in  respect  to  the  marriage  between 
Olark  and  Zulime,  between  her  and  Desgrange, 
and  her  subsequent  connection  with  Gardett« 
without  a  divorce  from  Clark,  when  be  had 
-abandoned  her,  and  the  legal  points  raised  and 
replied  to  by  both  parties,  I  will  now  proceed 
to  state  the  kind  oC  testimony  upon  which  tliey 
respectively  rely,  the  use  which  has  been  made 
■of  it,  indicating  at  the  same  time  what  I  be- 
iieve  to  be  the  law  upon  each  point  of  the  com- 
plainant's case,  and  also  upon  all  of  those  made 
by   the  defendants. 

1st.  As  to  the  marriage  between  the  father 
and  motlieT  of  Mrs.  Gaines:  It  is  proved  by 
one  witness,  Madame  Despan,  her  aunt,  who 
was  present  at  the  marriaee  when  it  took  place 
in  Philadelphia.  By  another  witness,  Madame 
Caillavet,  also  her  aunt,  who  swears  that  Clark 
made  proposals  of  marriage  for  Zulime  to  her 
family,  after  her  withdrawal  from  Desgrange, 
which  was  caused  by  her  having  heard  that  he 
was  the  husband  of  another  woman  then  alive. 
Uhe  also  swears  that  Clark,  after  his  marriage 
with  Zulime,  admitted  it  to  her,  and  that  so  did 
Zulime.  They  also  rely  upon  Clark's  acknowl- 
edgment of  bis  marriage  to  three  other  wit- 
oeflseB,  Urs.  Harper,  Bellediasse,  and  Boisfon- 
taine,  to  each  of  whom  he  repeatedly  said  that 
544*}  Myra  *was  his  legitimate  child,  also 
upon  bis  treatment  of  her  and  declarations 
concerning  her,  from  her  birth  to  within  two 
hours  of  his  death,  when  he  declared  that  Myra 
was  his  legitimate  child.  One  of  these  wit- 
nesses, Mrs.  Harper,  is  the  lady  who  suckled 
Myra  with  her  own  child,  not  as  a  hireling  for 
that  oSice,  but  as  the  friend  of  Clark.  To  this 
witness  he  made  at  different  times  frequent 
declarations  of  the  child's  legitimacy,  and  of 
his  marriage  witu  her  mother;  and  to  another 
4>f  the  witnesses,  Boistontaine,  Clark  said  that 
be  would  have  avowed  the  marriage,  but  for 
her  subsequent  connection  with  Gardette.  In 
proof  also  of  tha  marriage  and  of  the  cbild'a 
It  L.  ed. 


to  others,  to  whom  he  declared  Iter  to  be  his 
Intimate  child  when  the  trusts  were  made, 
and  that  a  short  time  before  his  deatli,  he  mads 
a  will  in  her  favor  as  his  universal  legatee,  in 
which  she  was  declared  to  be  his  lawful  child, 
about  which  will  he  spoke  with  anxiety  and 
penitential  affection  within  an  hour  before  his 
death,  as  having  by  that  act  repaired  the  wrong 
be  had  done  her. 

The  witness,  Madame  Despau,  says  she  was 
at  the  marriage  of  Zulime  and  Mr.  Clark,  In 
1803  or  1802,  that  it  took  place  in  Philadelphia, 
and  the  ceremony  was  performed  by  a  Catho- 
lic priest,  in  the  presence  of  other  witnesses  as 
well  as  herself.  She  states  that  she  was  pres- 
ent when  her  sister  gave  birth  to  Mrs.  Gaines, 
that  Clark  claimed  and  acknowledged  her  to 
be  his  child,  that  she  was  bom  in  1800.  That 
the  circumstances  of  her  marriage  with  Daniel 
Clark  were  these;  Several  years  after  her  mar- 
riage with  Desgrange  she  heard  he  had  a  living 
wife.  Our  family  charged  him  with  the  crime 
of  bigamy  in  marrying  Zulime.  He  at  first 
denied,  but  afterwards  admitted  it  and  fled 
from  the  country.  These  circumstances  became 
public,  and  Mr.  Clark  made  proposals  of  mar- 
riage to  my  sister,  with  the  knowledge  of 
all  of  our  family.  It  was  considered  essential, 
first,  to  obtain  record  proof  that  Desgrange  had 
a  living  wife  at  the  time  he  married  my  sister, 
to  obtain  which  from  the  Catholic  church  in 
New  York,  where  Mr.  Desgrange's  prior  mar- 
riage was  celebrated,  we  sailed  for  tbat  city. 
On  our  arrival  there  we  found  that  the  registry 
of  marriages  bad  been  destroyed.  Mr.  Clark 
arrived  after  ns.  We  heard  that  a  Mr.  Gar- 
dette, then  living  in  Philadelphia,  was  one  of 
the  witnesses  of  Mr.  Desgrange's  prior  mar- 
riage. We  proceeded  to  that  city  and  found 
Mr.  Gardette.  He  answered  that  he  had  been 
present  at  the  prior  marriage  of  Desgrange, 
and  he  afterwards  knew  Desgrange  and  his 
wife  by  that  marriage.  That  this  wife  had 
sailed  for  France.  Mr.  Clark  then  said,  "You 
have  reason  no  longer  to  refuse  being  married 
to  me.  It  will  be  neeessary,  however,  to  keep 
our  marriage  'secret  till  I  have  obtained  [*54S 
judicial  proof  of  the  nullity  of  your  marriage 
with  Desgrange."  They  were  then  married. 
Soon  afterward  our  sister,  Madame  Caillavet, 
wrote  to  us  from  New  Orleans,  tbat  Desgrange's 
wife  whom  he  had  married  prior  to  marrying 
Znlime  had  arrived  at  New  Orleans.  We  has- 
tened our  return  to  New  Orleans.  He  waa 
prosecuted  for  bigamy,  Father  Antuine,  of  the 
Catholic  church  in  New  Orleans,  taking  part 
in  the  proceedings  against  Desgrange.  Mr. 
Deagrange  was  condemned  for  bigamy  in  mar- 
rying ZuHme,  and  was  cast  into  prison,  from 
which  he  secretly  escaped  by  connivance,  and 
was  taken  down  the  Mississippi  River  by  Mr.  Le 
Breton  D'Orgenois,  where  he  got  to  a  vessel, 
and,  according  to  the  best  of  my  knowledge 
and  belief,  never  afterwards  returned  to  Loui- 
siana. This  happened  in  1803,  not  a  great 
while  before  the  close  of  the  Spanish  govern- 
ment in  Louisiana.  Mr.  Clark  told  us  that  be- 
fore be  could  promulgate  his  marriage  with  my 
sister,  it  would  be  necessary  that  there  should 
be  brought  by  her  an  action  against  the  noma 
irf  Deagrange.  The  anticipated  change  of  gov- 
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emment  created  delay,  but  at  length,  in  ]806, 
Meagrs.  James  Brown  and  Elizaer  F^mentin, 
aa  the  counsel  of  my  EiEter,  brouglit  auit 
againat   the    name   of   Desgrange   in   tbe   citj 


poBed  himself  in  tDarriage  upon  her  at  a  time 
when  he  had  a  living  lawful  wife.  Judgment 
in  said  auit  waa  rendered  against  DesRrange. 
Mr.  CUrIc  still  continued  to  defer  promulgating 
his  marriage  with  my  aister,  whicli  very  much 
fretted  and  irritated  her  feelings.  Mr.  Clark 
became  a  member  of  the  United  States  Con- 
gresa  in  1806.  While  he  wae  in  Congress  my 
sister  beard  tbat  he  was  courting  Miss  Caton, 
of  Baltimore.  She  was  distressed,  though  she 
could  not  believe  the  report,  knowing  herself 
to  be  his  wife;  still  his  strange  conduct  in  de- 
ferring to  promulgate  his  marriage  with  her 
bad  aTarmed  her.  She  and  I  sailed  for  Fliila- 
dclpbia  to  get  the  proof  of  his  marriage  witli 
my  sister.  We  could  find  no  record,  and  werti 
told  tbat  the  priest  who  martied  her  and  Mr. 
Clark  was  gone  to  Ireland.  M;  sister  then 
sent  tor  Mr.  IhLniel  W.  Coxe,  mentioned  to  him 
tbe  rumor;  he  answered  that  he  beard  it  to  be 
i.rue  that  (Jlark  was  engaged  to  her.  My  sister 
replied  it  could  not  be  so.  He  then  told  her 
that  she  would  not  be  able  to  establish  her  mar- 
riage with  Mr.  Clark,  if  he  was  disposed  to 
contest  it.  He  advised  her  to  take  counsel, 
and  said  he  would  send  one;  a  Mr.  Smythe 
came  and  told  my  sister  that  she  could  not  le- 
■;ally  establish  her  marriage  with  Mr.  Clark, 
iind  pretended  to  read  to  her  a  letter  in  English 


about  to  marry  Miss  Caton.  fit  consequence 
of  this  information,  my  sister  Zulime  came  to 
S'lB*]  the  concluaion  "of  having  no  further 
communication  or  intercourse  with  Mr.  Clark, 
and  ^uon  after  married  Hr.  Gardctte,  of  Pliila- 
.li-lphia. 

Tiie  testimony  of  this  witness  has  been  given 
in  her  own  words,  in  her  answers  to  questions 
put  on  both  siiles.  Tbe  cross- interrogatories 
were  filed  by  distinguished  counHei,  liaving  be- . 
fore  them  at  the  time  the  direct  interrogatoriri' 
to  be  put  to  the  witness.  It  often  hap|i«ns, 
in  the  investig»tioD  of  causes,  that  the  capacity 
of  the  advocate  baa  an  influence  upon  our 
conclusions  in  respect  to  testimony.  It  is  right, 
also,  in  Ibis  remarkable  suit,  that  those  who 
have  been  professionally  connected  with  it.  for 
or  against  the  complainant,  should  be  nicn- 
tjonod.  In  this  instance  it  will  show  that  tbe 
cause  was  conducted  by  lawyers  of  ability  and 
experience,  and  that  they  made  a  searching 
scrutiny  into  the  veracity  of  the  witness,  by  all 
of  those  ingenious  and  pressing  inquiries  which 
the  rules  of  evidence  permit  to  be  asked,  and 
which  the  case  itself  and  the  testimony  of  the 
witness  suggested.  The  cross- interrogatories 
answered  by  Madame  Despau  were  filed  bv  L. 
C.  Duncan,  J.  J.  -Mcrcier.  2.  M.  Khepard,  John 
Slidell,  Julien  Seghers,  P.  A.  Zoat,  H-  Lookett, 
and  Isaac  T.  Preston,  Esquires. 

It  is  worthy  of  notice,  too,  that  the  testimony 
of  Madame  Despau  was  taken  three  times,  at 
long  intervals.  It  ia  admitted  tbat  she  does  not 
contradict  herself  in  anything  she  said  in  her 
first  examinations,  and  that  she  did  not  after- 
irnrd  testify  to  more  or  less  than  she  did  at 
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first.  It  was  urged,  however,  against  her  er«dit, 
that  the  subsequent  exammatioDS  were  so  he- 
quently  in  the  language  of  the  first,  that  sbe 
must  have  had  copies  of  tbe  latter  and  merelT 
repeated  them,  from  which  it  might  be  infennl 
that  she  bad  been  tampered  with.  But  it  was 
not  intimated  by  whom,  aa  a  better  discretiis, 
in  tbe  absence  of  all  proof  of  it,  restrained 
counsel  from  giving  personality  to  the  insinua- 
tion, either  as  to  the  counsel  of  the  camplais- 
ant  or  herself.  I  have  carefully  compared  the 
depositions  in  connection  with  the  interruga- 
tories  and  cross- interrogatories  put  to  the  wit- 
ness, without  having  been  able  to  find  such  ta 
identity  in  her  answers,  as  might  not  veiy  well 
have  occurred  from  the  sameness  of  the  interro- 
gatories, in  each  instance  to  a  witness  who  it 
asked  for  a  narrative  of  the  same  facts.  Be- 
sides, bcr  testimony  was  not  orally  given  in 
court.  It  was  taken  by  commission  each  time. 
long  enough  before  the  trial  in  the  court  below, 
for  the  considerate  examination  of  counsel,  who 
could  have  obviated  what  is  now  complaineil 
of,  by  a  motion  to  the  court  for  an  oral  exam- 
ination of  the  witness  in  court,  which  tbe 
judges  would  have  granted  if  they  had  seen  ia 
the  depositions  an^  foundation  for  tbe  diai^; 
or  from  anything  in  them,  tbe  slightest  india 
ticin  that  the  witness  had  been  corrupted,  or 
that  the  commissioners,  *in  taking  her  [*&i; 
testimony,  had  done  so  irr^ularly,  by  permit- 
ting her  to  use  a  copy  of  her  first  dejiosiliOB, 
But  the  conclusive  answer  to  the  objectioD  ii, 
that  the  witness  is  sustained  by  other  witneua 
in  all  respects,  except  as  to  the  fact  of  the  dui- 
riage,  of  which  sne  was  a  witness,  and  of  wbiei 
they  were  not,  but  which  they  swear  was  sd- 
mitted  to  them  by  Mr.  Clark. '  The  next  ofaJK- 
tion  to  tbe  credit  of  the  witness,  and  that  mort 
relied  upon  by  the  court  for  discrediting  btt 
testimony,  and  also  tbat  of  her  sister,  Madise 
Caillavet,  is,  that  neither  of  them,  iu  giving  tie 
account  of  the  purpose  for  which  Madame  Dts- 
pau  and  Zulime  left  Xew  Orleans  for  Ker 
York,  in  1801,  tell  that  Zulime  was  then  w 
ciente  by  Clark,  and  went  there  to  be  confiirt. 
There  is  no  doubt  that  Zulime  gave  birth,  it 
Philadelphia,  during  tbat  absence  from  -Vc 
Orleans,  to  the  child  known  in  tbe  recard 
maidenly  as  Caroline  Clatk,  and  afterwardi  u 
Mrs.  Barnes.  But  as  to  the  time  of  tbe  biitk 
of  that  child,  there  is  nothing  in  the  record  con- 
flicting with  any  probability  against  the  decli- 
ration  of  JIadiime  Despau,  that  it  took  place  i> 

1801,  notwithstanding  the  uncertain  statement 
made  by  Jlr.  Coxe,  of  her  birth  having  been  i» 

1802,  which  last  date  has  been  used  to  sho» 
tbat  Caroline  was  the  child  of  Mr.  Clark,  inl 
could  not  have  been  the  child  of  Desprange. « 
account  of  the  lalter's  absence  in  France. 

Before,  however,  a  witness  (as  Madame  Di*- 
pau)  will  be  discredited  by  an  omission  to  staU 
II  fact  of  the  kind  mentioned,  it  is  necessary  t* 
look  at  the  interrogatories  put  to  her  by  cous- 
scl  on  both  sides  of  a  cause,  to  determine  i(  tlie' 
called  for  such  an  answer  either  directly  or  in 
directly,  and  tbat  it  had  been  purposely  wit'i 
held.  Or  that  the  fact  was  in  issue  between  tte 
parties,  and  that  a  question  to  elicit  it  bad  bKo 
reluctantly  answered  by  the  witneaa.  I  ban 
more  than  carefully  examined  tbe  intentfi' 
lories,  which  both  Madame  Despau  and  Madame 
C'aillai'ct  were  asked  to  answer,  without  tat- 
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ins  in  uiy  one  of  them  anytbing  relating  to  the 
point,  that  Zulime  left  New  Orleona  to  be  ■""- 
fined  at  the  north.    And  if  there  had  been  i 
ft  question,  it  would  have  been  suppressei 
the  court  on  account  of  iti  irrelevancy  to  the 


fact  of  Zulime'B  confinement  in  Philadelphia,  la 
not  in  any  way  alluded  to  in  either  the  bill  or 
the  answera,  and  though  diaclosed  in  the  testi- 
mony of  Mr.  Coxe  in  the  way  it  is,  it  cannot  be 
used  to  discredit  the  witness,  or  to  bear  upon 
the  subsequent  marriage  between  Clark  and 
Zulime,  which  ia  the  point  at  issue,  or  have  any 
other  effeet,  if  it  should  have  any  at  a!),  than 
to  show  tliat  Clark,  according  to  the  religioug 
faith  in  which  be  waa  born,  and  according  to 
the  new  lawe  of  Louisiana,  encouraged  by  the 
B^S*]  'canon  law,  and  frequently  done  under 
like  circumstances,  had  deteimined  to  legiti- 
mate the  child  Caroline,  per  subBequens  matri- 
monium,  believing  her  to  be  hie  child.  But 
there  is  nothing  in  the  evidence  of  either  of  the 
aunts  of  the  complainants,  showing  that  either 
had  willfully  auppresaed  Zulime's  confinement, 
to  the  injury  of  the  defendants  or  with  an  in- 
tention to  conceal  itj  or  that  they  knew  Caro- 
line was  the  child  of  Clark,  and  not  the  child  of 
Desgrange.  Indeed,  if  the  then  law  of  Louisi- 
ana is  to  be  decisive  of  the  paternity  of  a  child 
born  during  the  marriage  of  parties,  Caroline 
would  be  considered  the  child  of  Desgrange,  for 
as  the  time  of  her  birth  ia  not  established  (not- 
withstanding what  ia  said  to  the  contrary),  on 
account  of  the  diBTerences  between  witneaaea  in 
respect  to  it,  and  the  absence  of  Deagrange  in 
its  beginning  being  equally  uncertain  accord- 
ing to  the  proofs  in  the  ease,  no  inference  can 
be  drawn  of  such  a  time  of  abaence,  aa  pre- 
cludes the  possibility  of  access  between  hus- 
band and  wife.  Besides,  aa  there  is  no  proof  in 
this  caae,  wlien  DeBgrange  sailed  for  France 
upon  his  mission  to  settle  the  Carriere  estate, 
the  first  heard  from  him  there  being  as  late  as 
the  —  July,  1801;  in  his  letter  to  Mr.  Clark, 
even  allowing  Mr.  Code's  conjecture  to  be  cer- 
tain, that  Caroline  was  born  in  the  spring  of 
1802,  and  not  in  1801,  as  the  other  witnpasea 
say  she  waa,  she  would  by  the  law  of  Louisiana 
at  that  time,  be  adjudged  to  be  the  child  of 
Deagran^,  aa  that  declares  a  child  born  in  ten 
fflontha  in  wedlock  to  be  legitimate.  L.  4,  tit. 
33,  p.  4.  And  there  could  be  no  legal  founda- 
tion to  exclude  her  from  that  paternity,  on  ac- 
count of  the  absence  of  Deagrange.  In  this 
point  of  view,  the  witnesses  cannot  be  charged 
with  the  suppression  ot  the  fact  of  the  confine- 
ment of  Zulime  in  Philadelphia,  and  thut  was 
done  to  conceal  from  Desgrange  that  she  had 
conceived  and  borne  a  child  in  bis  absence. 
They  could  neither  have  known  the  fact  if  it 
waa  ao,  nor  had  they  any  right  to  assert  it  con- 
trary to  the  conclusion  which  is  made  by  the 
law  in  such  a  caae.  They  therefore  are  not  lia- 
ble to  be  diacredited  in  that  way,  by  connecting 
it  with  the  eccleaiastical  paper  which  the  de- 
fendants offered  as  evidence  in  the  case,  of 
which  I  ahalt  apeak  hereafter  both  as  to  its  In- 
admiaaibility  aa  teatimony,  and  its  worthless- 
ness  to  establish  the  validity  of  marriiige  be- 
tween Deagrange  and  Zulime.  In  an  inquiry  to 
deprive  a  child  bom  in  wedlock  of  its  legiti- 
macy, on  account  of  the  non-access  of  the  hus- 
band, the  law  requires  certainty  as  to  the  time 
IS  L.  ed. 


of  absence,  and  without  it,  a  child's  filiation 
and  its  inheritance  cannot  be  taken  from  it, 
by  any  comparison  of  witneaaea  or  inferences 
from  evidence.  In  sueh  a  case  there  must 
be  dates,  not  aa  to  a  day  or  month,  but 
that  time  enough  has  passed  from  the  abaence 
of  the  husband  and  birth  of  a  child,  to  make 
it  certain  that  he  'could  not  have  been  [*&49 
the  father  of  it.  I  will  here  in  this  con- 
nection give  the  testimony  of  Mr.  Coxe,  as 
that  is  principally  relied  upon  to  establish  that 
Madame  Despau  bad  wilfully  suppressed  the 
fact  of  her  sister's  confinement  in  Philadelphia, 
and  that  upon  that  account  ahe  should  be  dis- 
credited. The  14th  interrogatory,  rec.  605,  pnt 
to  Mr.  Coxe,  is:  Did  Daniel  Clark  ever  speak 
to  you  or  write  to  you,  about  his  relationship  . 
with  Madame  Desgrange,  the  reputed  mother 
of  the  complainant  Myra!  If  iinv,  Hritc  «lt't 
that  conversation  was,  the  circumstances  con- 
nected with  it  and  all  about  it.  The  anawer 
will  be  found  on  the  615th  page  of  the, record. 
"Daniel  Clark  did  both  write  and  sponk  to  m  ■ 
about  hi  a  relationahip  or  connection  with 
Madame  Desgrange,  the  reputed  mother  of  thi: 
complainant  Myra.  In  the  early  part  of  the 
year  1S02,  Madame  Desgrange  presented  herself 
to  me,  with  a  letter  from  Daniel  Clark,  in- 
troducing her  to  me  and  informing  me,  in  con- 
fidence, that  the  bearer  of  that  letter,  Madame 
Desgrange,  waa  pregnant  with  a  child  by  him, 
and  requesting  me  aa  hia  friend  to  make  suit- 
able provision  for  her,  and  to  place  her  under 
the  care  of  a  suitable  physician ;  requesting  me 
at  the  same  time  to  fumiah  her  with  whatever 
money  she  might  want  and  atand  in  need  of, 
during  her  stay  in  Philadelphia.  Aa  the  friend 
of  Clark,  I  undertook  to  attend  to  his  request 
and  did  attend  to  it.  I  employed  the  late  Wil- 
liam Shippen,  M.  D.,  to  attend  to  her  during  her 
confinement,  and  procured  for  her  a  nurse. 
Soon  after  the  birth  of  the  child,  it  was  taken 
to  the  residence  of  its  nurse.  That  child  waa 
called  Caroline  Clark,  and  at  the  request  of  Mr. 
Clark,  the  child  was  left  under  my  general 
charge  and  exclusive  care  until  the  year  1811. 
After  that  period  ahe  was  not  ao  exclusively  un- 
der my  charge,  but  I  had  a  general  charge  of 
her,  which  continued,  up  to  the  period  of  her 
marriage  with  Dr.  Barnes,  formerly  of  this  city. 
She  ia  now  dead,  as  is  also  Dr.  Shippen,  before 
spoken  of.  Daniel  Clark  arrived  m  this  city 
within  a  very  short  time  after  the  birth  of 
Caroline,  which  was,  I  believe,  in  April,  1802, 
when  I  received  from  him  the  expression  of  his 
wishes  in  reference  to  the  child.  He  left  here 
flhortly  afterwirda,  as  before  stated  by  me. 
During  Daniel  Clark's  subsequent  visits  to  Phil- 
adelphia, he  always  visited  that  child  and  ac- 
knowledged and  cnrpssed  it  as  hia  own.  and 
continued  to  give  me  the  expression  of  his 
wiahea  in  reference  to  her.  On  the  occasion 
of  Mr.  Clnrk's  visit  to  Philadelphia,  imme- 
riiately  after  the  birth  of  Caroline,  in  con- 
versation with  me  in  reference  to  Madame  Des- 
grange, he  confirmed  what  he  stated  in  hi» 
IMter  of  introduction,  stating  to  >ne  that  he 
was  the  father  of  this  illegitimate  child,  Caro- 
line, and  that  he  wiahed  me  to  take  care  of  her, 
nnd  to  let  the  woman  have  what  money  she 
stood  in  lined  of  till  she  returned  to  New  Or- 
leans." In  Mr.  "Coxa's  answers  to  sub-  f'550 
sequent    interrogatories,   he    aubstantially    re- 
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pe&ta  parts  of  the  foregoing  without  Addition 

or  anytbing  material  besidee.  In  hia  answers 
to  the  20th,  21at,  and  22d  Interrogatories, 
lie  reeit«s  the  marriage  of  Zulims  N6e  Carri^re 
with  Dr.  Gardctte,  in  August,  1808,  she  having 
Arrived,  from  New  Orleans,  in  Philadelphia,  in 
the  autumn  of  1807.  In  his  answer  to  the  2Tth 
interrogatory,  he  saya:  "I  also  think  it  proper 
to  state,  that  in  the  year  1808,  after  Madame 
Deagrange  had  returned  to  Philadelphia  from 
New  Orleans,  and  when  lodging  in  Walnut 
Street,  she  sent  for  me,  and  during,  a  private  in 
terview  with  her,  at  Mrs.  Rowan's,  where  ahi 
lodged,  she  stated  that  ahe  had  heard  Mr.  Clark 
was  going  to  he  married  to  Miss  Catoti,  of 
Jlaltimore,  which  she  said  was  in  violation 
<il  his  promise  to  marry  her,  and  added  that 
aow  considered  herself  at  liberty  to  conr 
herself  in  marriage  with  another  person, 
luding  doubtless  to  Dr.  Gardette,  who  at  the 
moment  of  the  disclosure,  entered  the  room, 
when  after  a  few  words  of  general  conversa- 
"tion  I  withdrew,  and  her  marriage  to  Mr. 
Gardette  was  announced  a  few  days  after." 
Now,  let  it  be  remembered,  that  the  point 
under  diacuasion  is  not  whether  Caroline  Is 
the  child  of  Clark  or  Desgrange,  but  whether 
Madame  Despau  committed  perjury  in  say- 
ing that  she  was  one  of  the  children  of  Des- 
grange. and  that  she  purposely  and  corruptly 
concealed  and  withheld  the  fact  of  Zulimc'a 
confinement  with  Caroline  in  Philadel- 
phia, from  her  apprehension  of  its  influence 
upon  the  interest  of  the  complainant  whose 
witness  she  was.  Nor  is  it  at  all  a  dispute  or 
doubt  of  Mr.  Coxe'a  veracity.  It  is  merely  a 
•queatton,  and  a  very  important  one,  too,  of  evi- 
dence, and  the  legal  use  which  can  be  judicial- 
ly made  of  it,  altogether  unconnected  with  the 
immorality  of  the  persons  disclosed  in  the 
record,  with  whom  tJie  coraplninant  is  unfor- 
tunately associated  only  as  to  the  legitimacy  of 
her  birth,  and  of  whom  personally  she  knew 
nothing  in  her  bringing  up,  nor  anything  since, 
beside  those  voluntary  communications  to  her 
after  her  marriage,  concerning  her  birth  and 
paternity,  made  to  enable  her  to  receive  her 
just  rights  in  her  father's  estate. 

By  what  principle,  then,  is  it,  I  ask,  or  by 
what  cases  for  authority  to  do  so,  ia  it,  that  the 
unsworn  declarations  of  Clark,  now  repeated 
by  Mr.  Coxe,  having  been  used  to  discredit  Mad' 
ame  Dcspau's  sworn  evidence  concern  in  g  a 
transaction  in  which  Coxe  discloses  Clark  to 
have  been  the  criminal  transgressor,  and  Mad- 
ame Despau  at  most,  onl^  as  the  attendant  of 
a  frail  sister  to  aid  her  in  her  travail,  and  to 
shelter  her  and  her  family  from  disgrace! 
There  are  those  whom  the  weak,  the  unfor- 
tunate, and  the  wicked  have  natural  claims  up- 
on, not  disallowed  by  the  law,  and  the  dis- 
charge of  which,  without  a  violation  of  law,  it 
does  not  even  reproach.  This  is  putting  the 
551*]  narrative  of  Mr.  "Coxe  in  the  Btronpest 
light  against  Madame  Despau.  upon  a  presump- 
tion only,  however,  that  she  knew  Caroline  to 
be  the  child  of  Clark,  and  that  she  was  not  the 
child  of  Desgrange.  I  aay  knew — apart  fiom 
that  intuitive  perception,  which  is  not  evidence, 
which  women  have  in  other  matters,  and  es- 
pecially concerning  such  as  we  are  speaking 
of,  bringing  them  to  a  conclusion  with  the 
■quickness  of  instinct,  and  which  are  only  un- 
■cerlainly  reached  by  men,  after  a^  comparison 
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of  facts  with  the  instlneta  of  their  own  natare, 
without  that  of  women  to  aid  them.  The  dis- 
tinguished Sherlock  says,  without  any  satirial 
intention  or  meaning  to  say  that  women  are  in- 
ferior to  meu:  "Whilst  she  trusts  faer  instinct 
she  is  scarcely  ever  deceived,  and  she  is  g 
ally  lost  when  ahe  b^ins  to 
need  not  tell  my  brethren,  as  Evidence  reats  op- 
on  our  faith  in  human  testimony,  aa  sanctioned 
by  experience,  that  the  conclusion  of  the  great 
divine,  ia  that  of  the  law,  and  that  the  testi- 
mony of  women  ia  weighed  with  caution  and 
allowances  for  them  ditferently  from  that  of 
men,  but  never  with  the  slightest  Buspicioa 
that  they  are  not  aa  truthful.  Here  then  m 
have  from  Mr.  Coie,  Clark's  confesaion  of  aa 
offense,  subjecting  him  to  atripcs  and  the  gal- 
leya,  used  to  discredit  a  awom  witness  guiltlesi 
of  any  offense  against  the  law  in  relation  to 
other  facta,  subsequently  occurring  aa  related 
by  her,  ond  who  as  to  the  fact  related  bji  Mr- 
Coze  may  have  been  aa  much  the  victim  of 
Clark's  contrivance,  as  Zulime  had  been  of  Uf 
seduction.  T  make  no  theory;  except  iu  the 
sense  of  a  theory  resting  upon  facts;  but  may  it 
not  be  probable,  enough  to  relieve  this  witness 
from  the  imputation  of  having  willfully  con- 
cealed the  fact  of  Zulime'a  conBnement,  and 
her  knowledge  that  Caroline  was  the  child  of 
Clark,  that  Clark,  in  the  absence  of  Desgrangt 
in  France,  arranged  matters  for  her  confine- 
ment  in  Philadelphia,  with  the  purpose  also  of 
having  inquiries  made  concerning  the  ralidi^ 
of  her  marriage  with  Desgrange,  or  only  pre- 
tending BO,  without  communicating  to  the  wit- 
ness that  he  was  the  father  of  her  ■iater'i 
child,  conceived,  and  to  be  bom  in  Dengmngrt 
absence,  with  the  view  of  protecting  both  her 
self  and  its  mother  from  disgrace,  and  both  d 
than  from  prosecutions  for  their  offense  upoa 
the  return  of  the  deluded  husband.  Conceal 
ment  of  its  birth,  by  the  child  having  been  left 
in  Philadelphia,  was  obviously  the  motive  ri 
Clark  and  Zulime.  When  that  was  determinrf 
upon  after  the  birth  of  Caroline,  her  filiation 
might  have  been  obvious  enough  to  the  wit- 
ness, but  as  there  ia  no  proof  that  it  had  b«a 
previously  communicated  to  her  by  Clark  of 
Zulime,  it  does  not  conflict  at  all  with  her  dec- 
laration that  the  object  of  her  going  to  tbt 
north  with  her  sister  was  to  procure  proofs  of 
the  previous  marriaga  of  Desgrange,  And  if 
it  be  OS  it  is  said  by  those  who  discredit 
■her  that  Caroline  was  not  bom  until  [*S5t 
June,  1802,  there  had  been  at  the  time  of  bn 
departure  from  New  Orleans  no  such  develop- 
ment of  Zulime'a  pregnancy  as  necessarily  to 
disclose  it  to  her  or  anyone  else.  It  is  in  proof 
in  the  record,  that  the  witness  and  Zulime  left 
New  Orleans  in  1801,  that  Clark  followed  them 
and  was  in  Philadelphia  before  the  expiration 
of  that  year  and  for  three  months  of  1802,  or 
until  some  time  in  April.  It  is  not  unreaaoo- 
able,  then,  when  the  credit  of  a  witness  depend! 
upon  the  supposed  concealment  of  a  single  fsct, 
that  under  such  circumstances  her  ignoroner 
of  it  should  be  implied  until  natare  pregnantly 
disclosed  it.  Further  from  Mr.  Coxe's  narra- 
tive it  does  not  appear  that  Madame  Despas 
was  ever  present  at  his  interviews  with  her 
sister,  or  that  he  ever  had  an  intcrriew  with 
her.  And  it  does  appear  that  when  Znliine  de- 
livered to  him  the  letter  of  which  be  speaks 
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that  Uadfune  Despan  was  not  present.  It 
not,  then,  be  assumed,  as  it  hsB  been,  without 
further  testimony  to  bring  the  knowledge  of  it 
home  to  her,  that  she  knew  anything  ahout 
that  letter,  or  that  Mr.  Clark  had  said  he  ■ 
the  father  of  Caroline,  or  of  any  of  those 
rangements  made  by  Mr.  Coxe  for  Zulin 
confinement.  Her  purpose,  then,  (or  acci 
panying  her  sister  to  the  north,  as  it  is  told  by 
herself,  ought  to  have  been  relied  upon,  be- 
cause it  is  unaffected  by  any  statement  made 
by  Mr.  Coxe,  of  Clark's  declarations  to  him. 
Madame  Despau  sajs  she  was  at  the  birth  of 
Caroline,  and  that  it  took  place  in  ISOl.  Thii 
is  all  that  she  does  say,  which  can  connect  hei 
in  any  way  with  her  sister's  confinement  with 
that  child.  Mr.  Coxe  is  the  only  witness  who 
says  that  the  child  was  born  in  1802,  shortly 
after  Mr.  Clark's  departure  from  Philadelphia. 
This  is  said  with  the  qualification,  to  the  best 
of  his  belief.  Such  an  immaterial  difference 
between  two  aged  persons  concerning  a  fact 
which  took  place  more  than  forty  years  before 
they  were  testifying,  cannot  be  used  to  discredit 
either,  especially  when  both  are  before  the 
court,  in  legal  position  equally  entitled  to  cred- 
it. I  will  speak  of  the  equality  hereafter.  Up- 
on the  testimony  of  Mr.  Coxe,  1  moke  here  a 
remark  to  show  how  little  reliance  can  be  put 
in  his  memory  as  to  the  time  when  Zulime  pre- 
sented to  him  the  letter  of  which  he  speaks,  or 
the  time  of  Caroline's  birth,  or  as  to  Clark's 
visits  to  Philadelphia,  except  that  immediately 
preceding  his  departure  for  Europe.  In  bis  first 
examination,  he  did  not  state,  I  suppose  he  did 
"not  remember  what  he  did  state  in  his  second, 
subsequently  disclosed  by  his  correspondence 
with  Clark,  that  the  latter  had  been  in  Philadel- 
phia from  late  in  1801  to  the  last  of  April,  ISD2, 
alt  of  which  time  Zulime  was  there,  that  It  was 
in  April  that  Clark  returned  to  New  Orleans  and 
afterwards  revisited  Philadelphia  in  July,  IS02, 
553*3  Zulime  being  "still  there,  on  his  way  to 
Europe.  When  he  speaks,  too,  of  the  time  of 
Caroline's  birth,  he  does  not  do  so  with  cer- 
tainty, but  only  as  he  believes.  There  is  then 
no  cause  for  using  any  part  of  his  testimony 
to  discredit  Madame  Despau. 

The  next  objection  to  Madame  Des pan's 
credit  is  made  on  account  of  her  alleged  want 
of  character.  It  is  a.-iid  shf  was  unchaste,  and 
the  defendants  were  allowed  t«  put  in  proof  a 
paper  or  record  of  a  separation  betiveen  herself 
and  her  husband  upon  his  prosecution  for  a  di- 
vorce upon  which  a  judgment  was  given  in  his 
favor,  which  cut  her  oS  on  account  of  his 
charges  of  her  infidelity,  from  any  interest  in 
the  property  which  he  had,  to  a  part  of  which 
she  would  otherwise  have  been  entitled.  I  con- 
fess my  inability  to  see,  even  supposing  it  to 
have  been  altogether  regular,  as  an  adjudica- 
tion in  a  competent  tribunal,  which  it  is  not, 
how  this  paper  was  received  as  evidence  in 
this  case,  either  against  the  witness  or  against 
the  complainant.  I  have  expressed  myself  too 
moderately  with  respect  to  the  character  of  this 
paper,  but  in  vindicating  what  I  believe  to  ba 
the  rule  of  evidence,  I  am  anxious  not  to  of- 
fend anyone,  and  to  keep  myself  within  the 
strictest  limits  of  judicial  forbearance.  I  will 
aot  say  one  word  by  way  of  inference  concern- 
ing it,  but  will  appeal  to  the  paper  itself  for 
the  correctness  of  what  I  shall  aaj.  It  cannot 
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be  used  as  evidence  In  this  suit  because  it  !• 
res  inter  alios  acta.  It  does  not  in  any  way  af- 
fect the  truthfulness  of  Madame  Despau,  and 
cannot  be  used  to  affect  her  character,  except 
so  far  as  every  wife  may  be  degraded  in  the 
public  estimation,  when  she  is  charged  by  her 
husband,  truly  or  not,  with  infidelity  to  her 
marriage  vow.  This  paper  itself  discloses  in 
terms,  and  not  inferentially,  every  fact  which 
I  am  about  to  state.  It  seems  that  Madame 
Despau  and  her  husband  lived  unhappily  and 
had  agreed  to  a  divorce.  Whilst  the  proceed- 
ings for  it  were  pending,  for  the  distribution  of 
property,  but  after  a  decree  had  been  made,  her 
husband  advertised  the  property  for  sale.  She, 
by  an  application  to  the  court,  enjoined  tlia 
sale,  claiming  that  community  in  it  to  which 
she  was  entitled  by  the  laws  of  Louisiana.  Tlie 
husband's  answer  asks  the  court  to  permit  the 
property  to  t>e  sold,  and  that  he  may  be  allowed 
to  give  bond  to  deposit  the  proceeds  with  a 
responsible  person.  The  court  allowed  him  to 
do  so.  In  a  year  after  this,  the  husband  filed  a 
petition  in  which  Madame  Despau  is  charged 
with  having  left  Louisiana  for  "some  place  in 
North  America,"  without  the  consent  of  her 
husband,  and  that  she  is  living  in  adultery. 
Supplemental  affidavits  were  filed,  declaring 
that  Aladame  DEspau  had  left  the  territory,  and 
an  afiidavit  in  which  it  Is  said  "her  conduct 
had  not  been  regular,  and  that  her  husband 
had  reason  to  complain  of  her."  In  what  re- 
spect is  not  stated.  'Upon  these  ez-  {*6S4 
parte  affidavits,  made  without  the  service  of 
any  process  upon  Madame  Despau,  or  any  ap- 
pearance by  her  or  for  her  by  any  person,  to 
the  last  petition  of  her  husband,  the  court  de- 
creed that  she  had  forfeited  her  communilv  in 
the  property,  divorcing  them  a  mensa  et  thoro. 
The  grounds  of  the  decree  were  not  stated.  It 
certamly  could  not  have  been  fur  pr^'od  adul- 
tery, there  being  no  such  evidence  either  gen- 
eral or  particular  against  her.  It  does  not  be> 
come  me  to  utter  a  word  of  reproach  against 
the  judge  by  whom  that  decree  was  given,  but 
I  may  say  the  decree  itself  and  the  use  of  it  In 
this  case,  show,  whatever  care  may  be  taken  to 
prevent  irregularities  in  the  trials  of  causei, 
that  they  sometimes  occur  to  the  great  injury 
of  parties,  and  to  a  want  of  confidence  in  the 
uniform  correctness  of  judicial  action. 

But  besides  this  paper,  the  defendants  called 
witnesses  to  impeach  the  character  of  Madame 
Despau.  I  regret,  too,  that  there  was  in  this 
particular  a  disregard  of  all  those  rules  in  re- 
spect to  the  impeachment  of  the  credit  or  char- 
acter of  a  witness.  I  do  not  remember  a  more 
larked  departure  from  them.  Before  being 
_iore  particular  in  this  matter,  I  will  state  my 
judicial  convictions  of  the  manner  of  impeach- 
ing the  character  of  a  witness  for  veracity  or 
for  want  of  moral  character,  annexing  judicial 
decisions,  that  it  may  he  seen  bow  far  my  view 
sustained  by  authorities,  and  how  much 
they  were  violated  in  this  instance. 

I  understand  that  the  credit  of  a  witness 
may  be  impeached,  1st,  by  the  results  of  a  cross- 
examination.  2d,  by  witnesses  called  to  dis- 
prove such  of  the  facts  stated  by  the  witness. 
whether  in  his  direct  or  cross-examination,  a; 
are  material  to  the  issue,  3d,  by  evidence  re- 
fleeting  upon  the  character  of  the  witness  tor 
veracity.    Under  this  the  avidence  must  be  con 
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rmcd  to  g«ii<!rRl  reputation,  and  particuUr  facta 
will  not  be  |>crmittpcl,  fur  tlie  law  preaumcB 
every  one  to  be  capablo  of  sujiporting  the  one, 
and  tliiil  it  ia  not  lil^ely  tlint  a  witneai,  with- 
out notice,  n'ill  be  pn^part^  to  ansn'er  tlie 
other,  B.  N,  P.  200,  297;  Rpx  v.  Lookwood, 
13  How.  St.  Tr,  210,  Sir  Tlionias  Trevor,  Att.- 
lien,  argu.;  Rt-x  v.  Layer,  18  How.  St.  Tr. 
;!85,  per  Pratt,  Uli.  J.;  Rex  v.  Lookwood,  13 
Ifow.  St.  Tr,  211,  per  Lord  Holt,  who  saja  the 
miBchief  of  raininB  collateral  iaxuea  would  it- 
self lie  a  Builieient  reason  for  tlie  adoption  of 
this  rule.  The  regular  mode  of  examining  in- 
to the  chanit'ii'T  of  tlie  person  in  question,  is 
to  ask  the  witness  whether  he  knows  his  gen- 
eral reputation  among  his  nei(;hl)or8 — wliat 
that  reputation  is,  and  whether  from  siieh 
knowlrilgc  he  would  believe  him  upon  his  oath. 
Rex  V.  Watson,  32  How.  St.  Tr.  405,  49fl;  Itcx 
V.  Delamotte,  Zl  How,  St  Tr.  811,  per  Buller, 
J.J  Mawson  v.  Hartsink,  4  Ksp.  103,  10-1, 
355*]  "per  Lord  EllcnborouBh ;  The  People  v. 
Mi'th-T.  4  Wend.  257.  268:  The  Ptnte  v.  Boa- 
well,  2  Dall.  209,  211.  Anon.  1  Hill,  B.  Car. 
KiH.      Thise    ciisi-H    arc    citeil    from    Taylor    on 

Evidence,  etc.,  etc.  I  do  not  think  that  the  in- 
ciuiry  into  the  general  character  of  a  wit- 
ness Is  restricted  to  his  reputation  for  ver- 
acity, but  that  it  may  be  mnilc  in  general 
terms,  involving  entire  morni  character.  On 
the  other  hand,  notwithstanding  the  bad  ehar- 
iictor  of  the  witness  in  other  respects,  t!ic 
witness  dpjiosin;;  to  that  ma^  be  asked  if  the 
former  has  not  ]i reserved  his  reputation  for 
truth.  Rei  v.  Lookwood,  13  How.  St.  Tr. 
211:  Carpenter  v.  Wall,  11  A.  4  K.  803;  I>»rd 
Stafford's  ease,  7  How,  St,  Tr.  1459,  1478; 
Sliarp  V.  Kcoging,  Holt,  N.  P.  2,  541.  Gibbs, 
(■]i.  J.;  1  Hill,  251,  258,  250;  State  v,  Boswcll, 
•''  n"v.  Law.  201.  21(1;  Hume  v.  Reott,  3  A. 
K.  Marsh,  261,  202.  But  when  it  is  attempted 
.'.  .1,1  I'v-,  MM  ji.v'.ii.it  of  a  w.iiit  of 
morftl  character.  It  cannot  be  done  by  the  im- 
peachiii;;  witness  "niiTi'ly  stating  what  he  luis 
heard  others  say,  tor  those  others  may  be  but 
lew.  He  must  be  able  to  state  what  is  gener- 
ally said  of  til-  person,  by  those  among  whom 

he  dwells  or  with  whom  he  Is  chiefly  conver-    ^__ ^ 

sant,  for  it  is  this  only  which  conslilutcs  his  j,nd  those 
general  chiiracter."  The  impeaching  witness,  sral  reputation 
too,  Khould  be  from  the  ni-igliborhood  of  the  jut  atiy  (luatifl 
individual  whose  character  is  in  question,  that  iii  fortv 
Roynton  v.  Kellogg,  3  Mass.  192,  Parsons,  Cli.  they  had  not'h' 
J.;  Wike  V,  Lightner,  11  Scrg.  &  Rawle,  198,  that  her  life  h 
200;  Kimmet  v.  Kimmel,  3  Serg.  &  Rawle,  337,  m  the  care  si 
338;  Douglas  v.  Toucey,  2  Wend.  352;  Mawson  „-hom  her  hu» 
V.  Hartsink,  4  Ksp.  103,  Lord  Ellcnborough.  abandoned.  U 
i;cty  necessary  for  me  to  say  that    fpniinnts 
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when  the  general  reputation  of  a  wilneHt  has 
been  impeached,  that  his  credit  may  be  estab- 
lished by  cross  examining  the  witnesses  who 
nave  spoken  against  him.  as  to  their  means  of 
knowledge  and  the  grounds  of  their  opinion, 
or  as  to  their  own  character  and  conUuet.  or  by 
calling  other  witnesses  to  support  the  character 
of  the  first  witness,  or  to  attaek  in  their  turn 
the  general  reputation  of  the  impeaching  wit- 
nesses. 4  Ksp.  103.  104;  2  Ph.  V.v.  433. 
Hut  no  further  witnes-'ps  can  be  eallr.l  to  at- 
laek  the  clmraet^r  of  the  hist.  In  other  words, 
.T  disereilitinj;  uitiies*.  mnv  himself  be  diicred- 
Hed  by  other  witnesBea,  bV.  there  the  reertmi- 
irflliori  inii'^l  end.  Ur.\  SiflKorl'ft  VtioN.T  Wi-n  *>\w  to  ' 
fit.   1"r.    1484.      In  thU  iuslanw  tti*  <i'ua.T*t\«t   -CnsAA 
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SB7*]  tentloB.  *It  \fu  not  praUnded  that 
meh  wu  the  oue,  but  for  the  purpose  of  rais- 
ing k  suBpidon  ag&inat  her,  it  was  intimated 
Uiat  dbe  had  learned  from  an  interested  lource 
that  the  defendanti  could  or  had  proyed  that 
Clark  had  not  been  in  Philadelphia  in  1603. 
Bef(>re  such  an  insinuation  can  ba  regarded  bj 
the  court  as  entitled  to  its  notice,  it  must  be 
shown  tliat  it  has  some  foundation.  It  has  been 
already  said  that  hei"  eridenee  did  not  fnmish 
it.  It  is  disclaimed  that  the  complainant's 
counsel  furnished  the  information,  and  was 
only  BO  feebly  suggested  that  it  might  have 
been  done  by  the  complainant,  that  both  the 
«thics  of  professional  practice,  and  the  law  dis- 
countenance such  an  attempt  to  prejudice  a 
court  or  jury  against  a  party  in  a  cause  upon 
its  trial.  But  the  difference  in  the  depositions 
of  the  witness  may  be  satisfactorily  accounted 
for.  Bhe  Is  speaking  of  the  time  of  an  occur- 
rence which  took  place  more  than  forty  years 
before,  in  connection  with  its  locality,  the  pres- 
ence of  the  parties  there,  their  return  to  New 
Orleans  after  it,  the  cause  of  their  return  in 
connection  with  transactions,  the  larger  portion 
of  which  she  relates  correctly,  which  the  de- 
fendants have  proved  happened  in  1802.  In 
respect  to  Clark's  bein;;  in  Philadelphia,  and  of 
his  having  followed  Oie  departure  of  herself 
and  Zulime  from  New  Orleans  in  1801,  she  is 
eonflrmed  by  the  proofs  furnished  by  the  de- 
fendants, which  show  that  he  was  in  Philadel- 
Ehia  when  they  were  there  for  several  montlis 
Bginning  In  1801  and  extending  to  April,  1802, 
and  also  again  in  July,  1802,  until  he  saited  for 
Europe  in  August  of  that  year.  In  all  of  this 
the  testimony  of  Mr.  Coxe  concurs,  and  that 
witness  also  sp^cs  uncertainly  as  to  time  in 
several  particulars,  relating  to  Clark  and  Zu- 
lime, with  the  reserve  and  caution  of  old  age 
concerning  events  happening  in  the  middle  time 
of  life  when  it  is  engross^  in  the  cares  and 
perplexities  of  business. 

Hitherto  my  object  has  been  to  show  that 
MadEune  Despau  cannot  be  discredited  by  any- 
thing contradictory  in  her  evidence,  or  by  any- 
thing offered  exterior  from  it,  or  by  any  con- 
tradiction of  her  by  any  other  witness.  It  is 
admitted  by  all  of  my  brethren  that  there  is  DO 
contradiction  of  herself  in  all  of  her  examina- 
tions. No  witness  disproves  any  fact  stated  liy 
her,  her  character  for  veracity  rose  above  llie 
attempt  to  assail  her  general  reputation.  It  is 
not  shown  that  she  ever  made  statements  out  of 
court  contrary  to  her  testimony  at  the  trial, 
and  it  is  shown  that  the  scandals  againat  her, 
as  they  are  reported  by  the  witnesses  of  the  de- 
fendant, are  made  more  than  improbable  by 
an  exemplary  life  sustained  there,  and  carried 
by  her  through  forty  years  into  a  respected  old 
age.  I  think  that  her  testimony,  corroborated 
as  it  is,  ill  its  most  material  particular,  by  four 
other  witnesses,  who  are  not  impeached  at  all 
558*]  by  circumstances  in  the  •case,  or  by 
any  attempt  to  discredit  them,  and  two  of 
whom  the  defendants'  witnesses  declare  were 
men  of  standing  and  high  character,  prove  the 
marriage  between  the  complainant's  mother 
and  father  as  fully  as  such  a  transaction  can  be 
ascertained  by  proofs,  and  in  the  way  which 
has  always  hitherto  been  adjudicated  by  courts, 
to  be  sufficient  to  establish  marriage  in  cases 
of  this  kind.  The  corroborating  eridence,  are 
IS  X<.  «d. 


the  statements  of  ^ladanw  Cattlavet,  that  Gark 
made  proposals  of  marriage  for  Zulime  to  her 
family,  after  her  voluntary  withdrawal  from 
Desgrange,  upon  her  hearing  that  he  had  then 
a  previous  wife  alive.  That  Clark  acknowl- 
edged to  her  the  marriage  afterwards,  and  that 
Zulime  did  the  same.  The  oath  of  Mrs.  Harper, 
who  nursed  the  complainant  as  the  friend  of  her 
father,  that  Clark  repeatedly  acknowledged  to 
her  that  Myra  was  his  lawful  child.  The  will 
which  he  made  in  her  favor  a  short  time  before 
his  death,  which  Mrs.  Harper  saw  and  read,  in 
which  he  made  M^ra  his  universal  legatee, 
terming  her  in  it  his  lawful  child.  The  proof 
by  several  witnesses  that  such  a  will  was  made 
by  him,  which  no  one  can  doubt  whose  mind 
is  open  to  the  proper  bearing  of  testimony  In 
ascertaining  truth.  His  solicitude  about  that 
will  and  the  object  of  it,  when  conscious  that 
he  was  within  the  grasp  of  death  without  a 
hope  of  a  reprieve,  in  that  last  moment  of  life 
here,  when  that  which  presses  most  upon  the 
parting  spirit  is  revealed  in  its  naked  truth; 
Clark  then  said  that  Myra  was  his  legitimate 
child;  that  he  had  made  her  the  successor  of 
his  whole  estate;  with  dying  words  point«d 
out  where  tha  will  would  be  found,  and  directed 
with  all  the  earnestness  of  his  condition,  that 
it  might  be  delivered  as  soon  as  he  died,  to  him 
who  had  promised  to  be  her  tutor  and  guardian, 
to  whose  bands  she  was  confided  to  be  brought 
up  in  the  rank  and  condition  of  her  legitimate 
patemi^,  aa  the  dearest  and  last  object  of  her 
father's  affection.  Mrs.  Smyth  says  that  Clark 
always  spoke  of  Myra  to  her  as  his  legitimate 
daughter,  before  he  made  the  will  of  1813,  then 
so  describing  her  in  the  will,  and  afterwards  In 
their  conversation  about  her.  This  witness.  In 
her  answer  to  the  tenth  cross-interrogatory, 
gives  the  cause  of  the  final  separation  between 
Clark  and  Zulime.  It  is,  tbat  when  Mr.  Clark 
was  absent  in  Washington,  individuals  had,  or 
supposed  they  had,  a  great  interest  in  dinolT- 
ing  his  connection  with  the  mother  of  his  child, 
commenced  a  plan  of  breaking  it  up,  by  writing 
to  Mr.  Clark  imputations  against  her,  and  by 
suing  her  mind  with  unfavorable  impressions 
against  him,  till  at  length  his  mind  was  so 
poisoned,  that  when  he  arrived  in  New  Orleans 
she  and  he  had  a  severe  auarrel,  and  separated. 
She  iinme<liately  after  this  left  New  Orleans. 
Madame  Caitlavet  sweara  that  she  was  not 
1>resent  at  the  marriage  of  Clark  and  Zulime, 
•but  Bays,  "I  do  know  that  Clark  made  [•55» 
proposals  of  marriage  for  my  sister,  and  subse- 
quently Zulime  wrote  to  me  that  she  and  Clark 
were  married.  Mr.  Clark'i  proposals  of  mar- 
riage were  made  after  it  became  known  that  her 
marriage  with  Mr.  Desgrange  was  void,  from 
the  fact  of  his  having  then  and  at  the  time 
of  his  marrying  her  a  living  wife.  These  pro- 
posals were  deferred  being  accepted,  till  the 
record  proof  of  Desgrange's  previous  marriage 
could  be  obtained,  and  Zulime  and  Madame 
Despau  sailed  for  the  north  of  tne  United 
States,  to  obtain  the  record  proof.  Mr.  Clark 
acknowledged  her  to  me  as  his  lawful  child." 
Pierre  Baron  Boisfontaine,  after  reciting  with 
much  minuteness,  circumstances  connected  with 
the  will  of  1813,  says,  Clark  spoke  to  him  of 
Myra  as  his  legitimate  child,  and  in  speaking 
to  him  of  ber  mother,  he  says,  "he  spoke  of 
her  with  great  respect,  and  fre^ently  told  me 
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&fter  Iier  marriage  with  Gardette,  that  he  would , 
have  made  his  marriage  wiUi  her  public,  if  that 
barrier  had  not  b^en  made,  and  frequently  la- 
tnented  to  me  that  this  barrier  had  been  made, 
but  that  she  was  blamelesa."  Col.  BellechasBe 
also  says,  that  Clark  repeatedlj  acknowledged 
to  him  that  Myra  was  hie  legitimate  child,  and 
styled  her  in  hia  will  of  1813  Wi  legitimate 
daughter.  This  witness  also  gives  a  very  full 
account  of  the  will  of  1813.  I  have  cited  only 
so  much  of  the  testimony  of  these  witnesses 
as  is  confirmatory  of  the  testimony  of  Madame 
Despau,  in  respect  to  the  marriage  of  Clark 
with  her  sister,  and  of  Clark's  acknowledg- 
ment to  others  of  his  marriage  with  Zulime, 
and  of  their  child's  legitimacy. 
'  And  now  it  may  well  he  asked,  upon  what 
rule  of  evidence  it  is,  that  the  testimony  of  Mr. 
Coxe,  standing  as  he  does  in  this  case  in  tlie 
same  legul  relation  as  a  witness,  with  Madame 
Despau,  can  be  used  to  discredit  both  her  and 
her  sister  Madame  Caillavet.  There  is  no  con- 
tradiction by  him  of  any  fact  stated  by  them 
or  either  of  them.  No  conflict  between  them 
in  any  one  point,  unless  it  be  the  difFerencea 
between  himself  and  Madame  Despau,  as  to  the 
time  of  the  birth  of  Caroline,  and  the  time  of 
Mr.  Clark's  being  in  Philadelphia  in  the  last 
of  1801,  until  April,  1802,  in  which  Madame 
Despau  is  eoniinned  by  Mr.  Clark's  correspond- 
ence with  Mr,  Coxe,  furnished  by  the  latter  for 
the  defense  in  this  case.  Indeed,  the  witnesses, 
though  speaking  of  the  same  persons,  are  testi- 
^ng  to  different  transactions  in  their  history; 
Mr.  Coxe  to  a  connection  between  Mr.  Clark 
and  Zulime,  founded  upon  Mr.  Clark's  declara- 
tions of  it  to  him;  and  Zulime's  acknowledg 
ment  by  her  delivery  to  him  of  Mr,  Clark's  let 
ter:  hia  assistance  to  her  in  consequence  of  it; 
his  preparations  tor  her  delivery  and  the  birth 
of  Caroline,  and  Clark's  subsequent  recogni- 
tion of  that  child  as  his;  and  Madame  Despau, 
of  a  fact  of  marriage  happening  afterwards, 
SOO*]  Madame  "Despau  being  present  at  it; 
and  Madame  Caillavet  stating  that  before  it 
took  place,  Mr.  Clark  had  made  proposals  of 
marriage  to  all  of  her  family  for  Zulime,  after 
her  separation  from  Desgrange,  Certainly  Mr, 
Coxe's  opinions  concerning  the  marriage,  and 
his  recital  of  Mr.  Clark's  courtships  of  another 
lady,  years  after  it,  when  his  relation  to  society 
bad  become  changed,  and  there  had  been  added 
to  the  notoriety  of  his  commercial  enterprise, 
something  of  political  consequence,  ought  not 
to  be  permitted  to  preponderate  against  wit- 
nesses who  swear  to  the  fact  of  marriage.  Clark's 
subsequent  acknowledgment  of  it  when  time 
and  trouble  has  obscured  his  fancied  greatness 
and  his  repeated  declarations  to  disinterested 
witnesses  that  Myra  was  his  lawful  child.  But 
we  shall  see  bow  this  testimony  of  Mr.  Coxe 
has  been  associated  with  a  paper  in  this  case,  to 
give  to  it  a  bearing  upon  the  evidence  of  Mnd- 
amo  Despau  and  Madame  Caillavet,  without 
which  they  would  not  have  been  assailed,  and 
with  which  it  is,  according  to  the  rules  of  evi- 
dence, worthless. 

Having  concluded  in  my  own  mind  that  the 
evidence  establishes  the  marriage  between  the 
father  and  mother  of  Mrs.  Gaines,  and  that  she 
is  the  child  of  tlieir  union,  I  proceed  to  the 
next  most  interesting  point  in  the  cause. 

It  is  that  neither  liieir  Tttaitiage  nor  her  birth 
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will  be  available  to  establish  the  cImid  of  Vn. 

Gaines,  because  atlhe  time  when  Cl^rk  married 
her  mother  she  had  then  another  husband  alive. 
That  marriage  being  admitted,  and  that  Des- 
grange  was  alive  when  the  marriage  with  Clait 
was  solemnized,  the  abjection  will  tie  suSeioit, 
unless  it  can  be  removed.  Upon  the  part  of 
Mrs.  Gaines,  it  is  said,  and  I  think  is  proved  a* 
the  law  requires  it  to  be  done,  that  tier  mother's 
marriage  with  Desgrange  is  as  void  on  account 
of  his  having  been  a  married  man  when  in 
married  her,  as  it  there  never  had  been  such  ■ 
relation  between  them. 

The  attitude  of  the  parties  in  the  ca^use  ii 
then  this,  that  each  charges  a  bigamy  in  snp 
port  ot  their  respective  rights — with  this  differ- 
ence, that  the  defendants  do  so  for  the  twofold 
purpose  of  establishing  the  tact  upon  the  motli' 
er  of  Mrs.  Gaines,  and  from  the  nature  of  lit 
testimony  upon  which  they  rely,  to  ahow  tlut 
it  also  disproves  the  marriage  between  her  and 
Clark.  I  will  examine  both,  and  fearing  thi! 
1  may  omit  something,  I  will  state  the  proufi 
upon  which  each  party  relies,  after  havis^ 
stated  the  kind  ot  proof  which  the  law  peniuu 
to  be  given  in  a  civil  suit,  where  bigamy  is  tb 
point  to  be  determined. 

A  charge  ot  bigamy  in  a  criminal  proaen 
tion,  cannot  be  proved  by  any  reput&tion  of 
marriage;  there  must  be  proof  of  actual  but 
riage  before  the  accused  can  be  convicted.  IW 
in  a  civil  suit  the  confession  of  the  bisaaia 
will  be  sufficient  when  'made  under  I'tll 
eircutnstai.ces  from  which  no  objection  to  It  h 
a  conteaaion  can  be  implied.  The  proofs  icliH 
upon  by  Mrs.  Gaines  to  establish  the  bigan?  d 
l^sgrange  when  he  married  her  mother,  ut, 
bis  confessions  of  it  to  witnesses  contempoitiT 
with  the  fact  of  their  separation,  more  tbas  • 
year  before  he  was  prosecuted  for  biguj, 
when  it  does  not  appear  by  any  proof  is  tk 
cause  that  he  was  menaced  with  a  prosecatioi. 
To  such  confession  is  added  his  flight  fn* 
New  Orleans  during  the  pendency  of  an  i> 
quiry  against  him  for  bigamy  and  an  adjadiO' 
tion  afterwards  upon  hia  return  to  New  Or 
leans,  by  a  competent  tribunal,  in  an  inqain 
into  the  validity  of  that  marriage,  at  the  nil 
of  Zulime  in  her  maiden  name,  in  which  jwit 
ment  was  given  in  her  favor,  and  a^inat  kia- 
In  respect  to  the  marriage  of  her  father  iM 
mother,  the  complainant  relies  upon  the  piW 
of  it  by  Madame  Despau,  who  was  prt^ 
when  it  took  place;  upon  the  declaration  rf 
Madame  Caillavet  as  U>  Clark's  previous  «»■ 
posals  of  marriage  to  her  family  for  her;  tUr 
and  her  acceptance  of  them  conditionally  np* 
proof  being  obtained  of  Desgrange's  previM 
marriage.  Clark's  admission  of  that  mirtitp 
to  several  witnesses,  as  I  have  already  shorn 
her  father's  conduct  towards  her  from  her  bin* 
to  his  death,  his  frequent  acknowledgmtsl  ri 
her  legitimacy,  the  provisions  of  fortune  ■1''' 
he  made  for  her  at  diiTcrcnt  times,  and  tbe*<l 
which  he  made  in  her  behalf,  declaring  bM  >• 
be  his  legitimate  child,  and  making  her  as  Kt^ 
bis  universal  legatee.  On  the  other  hand,  tk 
defendants  rely  upon  the  validity  of  Deagrat^ 
marriage  to  Zulime;  upon  the  secrecy  of" 
intercourse  with  Clark,  or  of  their  slk^ 
marriage;  upon  their  not  having  lived  in  #■ 
cohabitation  as  man  and  wife;  unon  Cli^ 
subsequent  courtship  of  other  f emalM  vitk  * 
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ten  of  mmrriaga;  mum  Zulime'i  marriage  with 
G»rdett«  in  1908,  wlthnnt  any  attempt  to  prove 
her  marriage  with  Clark,  or  anj  application  by 
her  to  diaaolve  it  by  legal  meanE  or  to  enforce 
it  with  the  proofs  which  she  had  of  it,  when 
ihe  discovered  hia  infidelity  to  her.  Th^  alao 
lely    upon    certain  paper*  to  he  found  in  the 


for  bigamy,  and  a  decUration  in  it  imputed  ,. 
the  compfainaDt'a  mother.  The  second  paper 
ii  her  suit  against  Desgrange  for  alimony  aa 
late  aa  the  year  1805.  The  thini  is  a  suit 
brought  by  her  guardian,  Mr.  Davis,  in  her  In- 
fancy, against  the  executora  of  her  father  for 
aliment,  and  the  fourth  is  a  record  of  a  court, 
properly  authenticated,  of  ■  suit  brought  by 
Znlime  in  her  maiden  name  againat  the  name 
of  Desgrnnge.  This  last  was  introduced  by  the 
defendants  to  show,  aa  late  as  1S06,  that  the 
marriage  with  Desgrange  had  not  been  legally 
dissolved.  And  until  it  waa,  it  ia  urged  that 
SS2*]  there  was  'such  an  impediment  in  the 
way  of  ber  marriage  with  Clark  as  to  make  that 
marriage  null  and  void,  the  ofTspring  of  it  ille- 
gitimate, especially  aa  for  the  purposes  of  in- 
heritance, even  admitting  that  her  filiation  aa 
the  child  of  Clark  had  been  established. 

It  has  been  aaid  that  the  invalidity  of  a  mar- 
riage in  a  civil  suit,  on  account  of  thoae  causes 
which  make  it  void  ah  initio,  particularly  in  the 
eaaa  of  one  void  on  account  of  the  bigamy  of 
one  of  the  parties,  may  be  proved  by  tho  ad- 
■Bission  of  the  fact  by  that  party.  It  so  hap- 
pens in  this  caae  that  Deagrange's  admission  of 
his  bigamy,  excluding  bis  admission  of  it  to 
Zulime'B  family  for  the  present,  is  proved  by  a 
witness  whose  testimony  has  not  been  assailed 
and  cannot  be.  Madame  Benguerel  has 
connection  with  the  family  of  the  complain 
and  her  standing  and  character  are  such  that 
the  defendants  could  not  impeach  her  credit  on 
account  of  the  want  of  either.  She  was  sub- 
jected, too,  to  their  cross- interrogation,  and  it 
brought  out  neither  difference  or  contradiction 
of  herself,  nor  anything  in  the  way  in  which  she 
gave  her  teetimony  to  subject  her  to  any  suspi- 
cion of  friendship  to  the  complainant  or  of  any 
want  of  memory  or  uncertainty  of  her  narra- 
tive. Madame  Benguerel  says,  "My  husband 
and  myself  were  very  intimate  with  Desgrange, 
and  when  we  reproached  him  for  his  baseness 
in  imposing  upon  Zulime,  he  endeavored  to 
excuse  himself  by  saying  that  at  the  time  he 
married  her,  he  had  abandoned  his  lawful  wife 
and  never  intended  to  see  her  again."  In  her 
answer  to  a  cross- interrogatory  put  upon  this 
point,  she  answers,  I  am  not  related  to  the  de- 
fendants nor  with  either  of  them,  nor  with  the 
mother  of  Myra,  nor  am  I  at  all  interested  in 
this  suit:  It  was  in  New  Orleans  where  I  ob- 
tained my  information.  It  will  he  aeen  by  my 
answers  how  I  know  the  facta — I  was  well  ac- 
quainted with  Deagrange,  and  I  knew  the  lawful 
wile  of  Deagrange  whom  he  bod  married  before 
imposing  himself  in  marriage  upon  Zulime. 
Now,  let  this  evidence  be  taken  in  connection 
with  the  arrival  of  Barbara  D'Orci,  in  New 
Orleans   from   France,   contemporary   with   tbt 


record  a  oertifieata  of  a  marriage  between  one 
Jacobna  Deagrange  and  one  Barbara  Nte  D'- 
Orci, in  every  other  particular  corresponding 
with  the  relation  which  these  persons  had  been 
into  each  other  in  the  year  1790,  esoeptiTig  in 
this,  that  Desgrange  was  afterwards  known  as 
Jerome  and  not  as  Jacobus,  and  it  will  be  ad- 
mitted that  the  facts  just  recited,  with  Madame 
Benguerel's  evidence,  are  sufficient  to  establiah 
the  bigamy  of  Desgrange  when  he  married  the 
complainant's  mother.  Against  this  confession, 
what  ia  urged!  Nothing  but  the  misapplication 
of  the  case  of  Harman  v.  McClelland,  lo  La. 
28,  'in  which  it  was  rightly  ruled  that  [*S«S 
in  an  application  for  a  divorce  it  would  not  be 
granted  upon  the  confession  of  a  husband  and 
wife  of  adultery.  The  proof  In  the  case  also 
shows  that  Desgrange  disappeared  from  New 
Orleans  in  1S02,  on  account  of  the  current 
charge  that  he  waa  a  bigamist  and  whilst  a 
prosecution  of  him  was  pending  for  that  offense. 
There  is  also  proof  that  he  did  not  return  to 
New  Orleans  until  1805,  when  Louisiana  hav- 
ing become  a  portion  of  the  United  States,  he 
oould  do  so  without  liability  to  a  renewal  of  an 
ecclesiastical  criminal  prosecution  for  bigamy, 
or  to  the  puQiahment  indicted  by  the  provincial 
law  for  that  offenoe. 

But  aufficient  as  such  proof  is  to  establish 
bigamy  in  a  civil  suit,  the  complainant  adds  it 
'-  record  evidence  of  the  fact  of  Deagrange 
ring  been  a  married  man  when  be  imposed 
iself  upon  her  mother  in  marriage.  The 
record  and  judgment  of  a  court,  of  competent 
jurisdiction,  waa  introduced  by  the  defendants 
aa  a  part  of  their  proofs  to  show  that  there  was 
a  leg^l  impediment  in  the  way  of  Clark's  mar- 
riage with  Zulime  when  it  occurred,  and  that 
continued  up  to  180S,  when  they  allege  that 
they  were  divorced.  It  waa  used  for  tlut  pur- 
pose and  much  relied  upon,  and  it  waa  not  un- 
til it  was  shown  that  the  judgment  in  that  case 
bad  relation  back  to  the  marriage  making  it 
absolutely  void  ab  initio,  that  it  was  urged  tliat 
the  record  was  of  no  account  because  a  part  of 
it  was  wanting.  Here  it  is  necessary  to  be  par- 
ticular. I  cite  from  their  answers  their  aver- 
ments concerning  that  record.  Upon  page  6S 
of  the  record  the  defendants  introduce  it  in  the 
following  terms:  "That  afterwards,  on  or  about 
the  24th  of  June,  1806,  Zulime  N«c  Carriere. 
wife  of  the  aaid  Desgrange,  did  present  another 
petition  to  the  competent  judicial  tribunal  of 
the  City  of  New  Orleans,  therein  representing 
herself  as  the  wife  and  of  having  intermarried 
with  Jerome  Desgrange,  and  praying  for  a  di- 
vorce and  a  dissolution  of  the  bond  of  matri- 
mony existing  between  her  and  the  said  Jerome 
Desgrange,  and  which  was  subsequently  de- 
creed, subsequent  to  the  birth  of  the  complain- 
ant, Myra;  and  for  further  answer,  say  that  in 
the  City  of  Philadelphia,  on  or  about  the  2d 
day  of  August,  1806,  Hrs.  Desgrange  having  ob- 
tained a  divorce  from  her  busl)and,  Jerome 
Deagrange,  and  having  resumed  her  maiden 
najue,  did  enter  into  a  contract  of  matrimony 
with  and  did  intermarry  with  James  Gardette." 
The  preceding  extract  shows  that  the  defend- 
ants not  only  use  it  to  establish  the  fact  of  a 
divorce,  but  for  the  purpose  of  sustaining  the 
return  of  Deagrange  and  at  liis  instance,  and  t  rightfulneaa  of  Zulime's  marriage  with  Oar- 
the  antecedent  connection  between  them  as  that  dette.  Now,  if  the  record,  imperfect  though  it 
is  represented  by  both,  and  that  there  is  in  the  I  may   be,   ahowa   that   the   divore*   could   only 
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Ikave  been  decreed  on  account  of  the  legal  ia- 
valtdity  of  the  niBrringe  with  Desgran^,  at  the 
time  of  its  occurrence,  tbeo  unless  it  can  be 
shown  that  the  law  interpoaed  an  impediment 
Sft4*]  *to  marria^  in  the  way  of  the  part; 
imposed  upon,  until  a  »entence  of  nullity  had 
been  obtained,  Zulime'a  marriage  with  Clark 
was  a  good  and  valid  marriage,  though  for 
marrying  without  such  a  sentence,  she  may 
have  subjected  herself  to  the  discipiine  of  the 
church.  It  will  be  seen,  before  this  opinion 
is  clos^,  what  the  law  is  upon  that  point. 

The  deficiency  in  the  record  of  divorce  is  the 
want  of  the  petition.  In  every  other  particular 
it  is  perfect.  So  much  bo  that  it  disctoaes  the 
object  of  the  petition,  or  the  cause  for  which 
the  suit  was  brought,  and  for  which  the  judg- 
ment of  the  court  was  given. 

It  wai  introduced  by  the  defendants,  who 
•liege  that  it  was  a  decree  of  divorce,  annulling 
tbe  bonds  of  matrimony  between  Desg range 
and  Zulttne,  by  a  competent  tribunal  in  Nen- 
Orleans  (Record  68,  60,  218)  ;  and  was  so  plead- 
ed in  their  answers.  When  so  introduced  by 
them  and  admitted  b^  the  court  as  admiasibic 
evidence,  the  complainants  proved  the  loss  of 
the  petition,  and  the  short  manner  of  entering 
judgments  in  the  court  of  which  it  was  a  rec- 
ord. 1206.  I  must  here  remark,  though  ao 
brought  forward  by  the  defendanta,  that  the 
majority  at  this  court  has  rejected  it  from 
having  any  auch  effect. 

At  this  point,  then,  my  Inquiries  be^in  ii 
opposition  to  the  court's  concluaion,  aa  it  has 
been  announced  by  mj  learned  brother.  Thf 
points  are,  can  we  learn  what  is  the  effect  of 
judgment  with:,ut  the  petition?  Can  we  aacer- 
tain  the  cause  for  which  the  judgment  was 
rendered  without  the  petition? 

What  is  the  effect  of  the  judgmenti  It  is 
one  of  a  court  of  record  having  jurisdiction  of 
the  subject  and  over  the  parties  to  the  suit. 
It  annuls  the  bond  a  of  matrimony — as  thi- 
act  of  a  competent  tribunal  the  judgment  must 
be  presumed  to  have  been  rightfully  rendered, 
until  tlie  contrary  appears.  Tliia  rule  applies 
as  well  to  every  judgment  or  decree  rendered 
in  the  various  stage?  of  a  cause,  from  initiation 
of  a  suit  to  the  flnal  adjudication,  aflirming 
that  the  plaintiff  either  has  or  has  not  a  right 
of  action.  10  Pet.  472.  The  decree  then  had  a 
lejrftiniatn  cause  until  the  contrary  Hhall  be 
Rhown.  Now,  as  the  defendanta  plead  this 
record  to  be  true,  averring  it  to  be  so  upon  their 
oaths,  it  cannot  be  further  inquired  into  by  the 
court,  with  a  view  to  take  from  either  party  in 
the  suit  what  it  disclo.ws.  Its  rejoction  by  the 
court  places  its  judgment  in  the  remarkable  and 
uneiampled  condition  of  denying  to  the  com. 
plainant  the  benefit  of  the  defendant's  answer, 
as  to  a  fact  which  they  plead  to  be  true.  Fur- 
ther, it  dceidea  against  tbe  complainant,  not 
upon  the  deficiency  of  her  proofs,  but  by  a  de- 
n»l  of  a  fact,  sivnrn  to  by  the  detenctants  to 
defeat  the  com  )il  a  in  ant's  suit. 

What  but  divorce,  as  contradistinguixhed 
565')  from  separation  a  'menaa  et  thoro, 
eould  have  been  the  cause  of  the  suit?  The 
witnesses,  one  and  all  of  them,  say  that  the 
bigamy  of  Desgrange,  or  his  having  been 
charged  with  it,  induced  Zulimc  to  separate 
herself  from  him  and  to  return  to  her  family. 
But  the  cause  assigned  in  Van  petition  for  the 
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divorce  may  be  satisfactorily  made  out,  tnm 
the  law  of  Loulaianm,  as  it  tlien  was,  and  Ir^ 
the  reat  of  the  record.  Between  1803  wid  1S07, 
the  United  States  Territorial  GoTemment  of 
New  Orleans,  passed  no  law  upon  tbe  subject 
of  marriage  and  divorce.  This  Judgnient  then 
in  Zulime'a  suit  could  not  have  been  fonndol 
upon  any  statutory  enactment  after  the  ttaiu 
fer  of  Louisiana  to  the  United  States.  In  tht 
diacnseion  of  tbia  point,  in  order  that  I  may  bi 
better  understood,  that  must  be  kept  in  mind. 
Then  I  aay,  that  the  lawa  of  Spam,  ai  tbn 
were  in  the  provincial  condition  of  Lonisiaiu, 
concerning  marriage  and  divorce,  and  in  mrj 
other  respect,  by  the  laws  of  nations,  and  )n 
the  Act  of  Congress  of  1801,  organizing  a  got- 
emment  for  New  Orleans,  remained  in  forrr 
there  until  legislatively  repealed.  Now,  vt 
learn  from  those  laws,  that  they  provided  [or 
sentences  of  the  nullity  of  marriages  and  for 
divorces.  From  the  aame  law,  we  learn  that 
marriage  could  not  take  place,  if  there  existnl 
any  canonical  or  civil  impediment.  1  Whitt, 
Recop.  44;  Johnson's  Civil  Laws  of  Spain,  SO. 
There  are  fourteen  canonical  impediments  for 
which  divorces  were  granted  a  vinculo  matri- 
monii. In  1  M.  &  C.  S.  Partidas,  460,  it  i) 
said  there  are  fifteen,  but  upon  the  elamination 
of  the  recital  of  them,  it  will  be  found  there  ur 
substantially  only  fourteen,  the  last  mentiooel 
being  only  a  prohibition  subjecting  the  part; 
to  the  discipline  of  the  church,  not  extendii^ 
to  the  dissolution  of  the  marriage. 

Canonical  doctors  express  the  fourteen  im- 
pediments aa  I  shall  state  them,  which  for  «tl 
the  purposes  of  this  case,  and  for  nnderstandiii! 
them,  will  be  found  explained,  though  not  ii 
their   order    in    the    Partidas. 
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The  civil  impedimenta  are  those  which  pro- 
ceed from  want  of  understanding,  etc..  etc, 
and  from  previous  marriage,  the  wife  or  hus- 
band of  the  party  contracting  a  aeeond  msf- 
riage  being  alive.  For  such  causes  as  have  juit 
been  stated,  divorces  could  be  granted  a  vincub 
matrimonii.  Such  was  the  law  of  mairis^ 
and  divorce  of  the  Catholic  church,  so  it  it 
atill,  and  it  waa  the  law  of  Louisiana  before  it* 
transfer  to  the  United  Statea,  and  afterwarJ 
until  it  was  legislatively  repealed,  and  by  it  the 
judgment  'was  given  which  divorced  [*5<1 
Zulime  from  Desgrange.  For  its  continuance 
after  the  transfer  of  the  territory  to  the  Ignited 
States,  see  2  Story's  Laws,  907,  and  Hie  Act  of 
the  3d  March,  1805,  2  Story,  972,  eipre*slv 
providing  for  "the  continuance  of  the  form'''' 
laws  of  Louisiana,  until  repealed  or  modifip^ 
by  the  Territorial  Legislature." 

With,  then,  the  law  in  view,  vra  are  prenar-; 
to  ftsk  for  what  cause  waa  the  divorce  sough: 
by  Zulime  in  her  petition.  We  see,  from  th^ 
stntcment  which  has  been  made  of  the  l»«. 
that  it  could  not  have  been  for  a  supcrveniesl 
»,  and  that  it  must  have  been  for  iwe  ante 
cedent  to  the  marriage,  which  made  it  abso- 
lutely void  from  ita  beginning,  notwithstand- 
ing all  tbe  forms  of  marriage  had  been  ohservei 
And  what  tbia  cause  allied  in  the  petitiM 
must  have  been,  cannot  be  more  concloiiTelT 
Howxrd   1S> 
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I  tbia  ease, 

•nd  by  the  record  of  divorce,  excluding  alt 
other  enumerated  causes  of  divorce  a  vinculo, 
excepting  that  ot  the  bigam;  of  Desgrange.  I 
shall  state  the  evidence  hereafter,  keeping  mj- 
Mlf  now  to  the  point  of  the  jurisdiction  of  thi; 
court  in  rendering  a  judgment  of  divorce.  It 
having  been  shown  that  the  provincial  Ian  of 
Louisiana  was  in  force  when  the  judgment 
upon  Zulime's  petition  was  given,  it  follows,  as 
the  County  Court  of  New  Orleans  was  constt- 
tut«d  with  a  civil  jurisdiction,  comprehend- 
ing also  what  had  been  before  exclusively 
ecclesiastical,  that  the  court  could  only  grant 
divorces  a  vinculo,  for  the  eame  causes  for 
which  they  could  have  been  given  by  the  eccle- 
siastical courts.  Fortunately,  the  position  just 
stated  ■■  that  of  the  highest  tribunals  of  thii 
country,  and  in  those  of  Louisiana  expressly, 
when  they  have  been  called  upon  to  decide 
what  portion  of  the  jurisdiction  of  the  consis- 
tory courts  for  enforcing  the  canon  law,  apper- 
tained to  our  tribunals  organized  with  civil 
jurisdiction.  It  follows  then  that  the  judg- 
ment of  the  County  Court  upon  Zulime's  peti- 
tion, defectively  as  that  judgment  is  expressed, 
could  only  have  heen  given  upon  a  petition  for 
a  sentence  of  the  nullity  of  the  marriage  be- 
tween the  petitioner  and  Desgrange.  Thus 
with  the  guide  of  a  settled  principle  in  respect 
to  the  law  of  a  country  transferred  from  one 
dominion  to  another,  until  that  law  has  been 
repealed,  the  purpose  and  object  of  the  lost  pe- 
tition in  Zulime's  application  tor  a  sentence  of 
the  nullity  of  her  marriage  with  Desgrange,  is 
made  out  with  as  much  certainty  as  if  the  pe- 
tition had  not  been  lost. 

I  think  these  results  have  been  shown  in  re- 
spect to  the  juclsnient  of  the  County  Court 
upon  Zulime's  petition  for  a  sentence  of  the 
nullity  of  her  marriage  with  Desgrange. 

1.  That  the  territorial  government  had  not. 
when  the  County  Court  gave  the  judgment,  any 
statutes  concerning  marriage  and  divorce.  2. 
SOT'l  •That  the  laws  of  Spain  upon  those 
subjects  were  then  in  force.  3.  That  by  such 
law  a  marriage  between  persons,  either  or  both 
of  whom  had  a  lawful  wife  or  huaband  alive. 
was  void  ah  initio.  4.  That  the  County  Court 
of  New  Orleans  had  a  general  civil  jurisdiction, 
inoluding  the  power  to  divorce,  but  that  it 
could  not  divorce  for  a  supt-rvenient  cause,  and 
could  only  divorce  a  vinculo,  for  an  impediment 
existing  before  the  marriage,  which  made  it  dis- 
soluble. 6.  That  havins  given  audi  a  judg- 
ment upon  Zulime's  petition  against  Desgrange, 
it  relates  back  to  its  origin,  and  is  res  adjudi- 
cata  controlling  all  other  testimony  in  this 
cause,  which  has  been  given  with  a  view  of 
showing  that  Desgrange,  when  he  married  Zu- 
lime,  did  not  commit  bigamy. 

I  consider,  then,  that  the  complainant  has 
pstabltEihed  by  such  proof  as  the  law  requires, 
that  Desgrange  committed  the  offense  of  big- 
amy when  he  married  her  mother ;  that  she 
could  legally  disregard  the  connection  and 
marry  another  person ;  that  she  did  marry 
Clark,  that  the  complainant  is  the  only  off- 
spring of  their  union,  and  is  entitled  to  her 
Iteitime  in  her  father^a  estate, 

I  will  here  take  another  view  ol  the  record 
t*  ihow  that  there  ia  in  it,  complete,  and  satis- 
faetory  secondary  evidence  of  the  object  and 
It  Ii.  ed. 


purpose  of  the  lost  petition.  The  plea  put  in 
by  the  counsel  of  Deagronge  affords  a  clew,  not 
of  itself  entirely  sufficient,  but  which,  united 
with  the  other  proceedings,  make  up  what  the 
law  terms  good  secondary  evidence  of  the  con- 
tents of  the  petition.  It  Is  admitted  or  cannot 
t>e  denied,  that  secondary  evidence  may  be 
given  to  supply  the  loss.  The  plea  denies  the 
jurisdiction  of  the  court  over  divorce  coses,  and 
then  urges  that  the  court  could  not  consider 
the  question  of  damages,  until  the  validity  of 
the  marriage  between  the  defendant  and  Zulime 
had  been  ascertained  and  declared^ validity  of 
the  marriage,  it  must  be  rememticred.  Can  any- 
thing show  more  plainly ,that  its  invalidity  was 
the  cause  assigned  in  the  petition?  Again,  the 
evidence  in  the  record  of  the  County  Court 
shows  that  Desgrange's  bigamy  in  marrying 
the  complainant's  mother  was  the  subject  of  her 
petition  and  of  the  court's  imjuiry.  I  take  from 
the  record  of  the  County  Court  a  part  ai  what, 
upon  the  trial  of  the  case,  the  defendant  intro- 
duces as  his  testimony,  which  the  defendants 
in  this  suit  have  made  theirs  by  the  introduction 
of  it.  The  witnesses  speak  of  imputed  bigamy 
Desgrange,  his  flight  on  account  of  it,  and 
I  confession.  In  the  County  Court,  not  one 
of  them  answers  to  anything  else  than  to  the 
inquiry,  whether  or  not  Desgrange  had  been 
married,  and  whether  or  not  that  wife  was  not 
alive  when  he  married  Zulime,  One  of  the 
witnesses,  and  the  most  conclusive  that  couhl 
be  in  such  a  case,  *t«tls  the  cause  of  the  [*56S 
suits  and  no  one  disputed  it.  Besides,  the  suit 
is  in  the  maiden  name  of  the  plaintiff  against 
the  name  of  Desgrange,  and  the  cause  is  so 
entitled.  Certainly  nothing  more  in  the  nature 
of  secondary  evidence  can  be  wanting  to  estab- 
lish the  cause  for  which  the  divorce  from  Des- 
grange was  sought.  Yet  there  is  more;  for 
two  witnesses  swear  that  her  suit  was  brought 
to  get  a  sentence  of  the  nullity  of  her  marriage 
with  Desgrange  on  account  of  his  bigamy,  t 
cannot  but  regard  it  as  sirgular  and  unexam- 
pled, too,  that  any  objection  should  have  been 
made  to  the  character  and  force  of  this  paper 


laintain  an  averment  in  their  answers  to  the 
complainant's  bill.  It  was  introduced  and  used 
by  the  defendants  to  show  that  there  had  been 
a  divorce  between  Zulime  and  Desgrange.  The 
complainant  could  not  object  to  its  introduction 
as  proof  ot  an  averment  in  the  answer  to  her 
bill.  It  was  good  tor  what  it  was  worth  or  for 
what  it  might  disclose  for  or  a^lnst  either 
party  in  this  suit.  The  complainant  relied 
upon  it,  as  her  counsel  may  very  well  do,  to 
establish  the  original  invalidity  of  the  marriagc> 
with  Desgrange.  The  defendants  relied  upon 
it  to  show  the  lawfulness  of  Zulime's  marriage 
with  Gardette,  and  the  improbability  from  that 
fact  that  Clark  had  ever  married  her.  We 
have,  then,  the  defendants'  admission  that  the 
judgment  of  the  County  Court  was  rendered 
for  a  cause  which  made  the  marriage  with 
Desgrange  void  ab  initio.  To  put,  then,  this 
record  aside  as  nothing  in  the  case,  is  a  denial 
ant  of  the  benefit  resulting  from 
tbe  action  of  the  defendants,  which  in  my  view 
is  a  surprise  entitling  her  to  a  rehearing  of  the 
cause  by  this  court.  It  matters  not  whether  the 
surprise  has  been  caused  by  the  action  of  thu 
■\.vv\. 
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court  and  not  by  that  of  a  party  to  the  suit  Now,  this  eoelesiostical  record,  ms  ft  U  cklM, 
The  same  ri^ht  follows.  In  cases  at  commoi  is  either  a  transaction  wbich  official  persoM 
law  a  new  trial  would  be  granted,  and  in  casei  are  required  to  keep,  or  it  is  the  judgment  of  a 
in  chancery  a  rehearing  will  be  given.  If  suet  foreign  court.  Whether  one  or  the  other,  thi 
Hccondarj  evidence  shall  not  iM  deemed  auf  certificates  of  the  bishop  and  Father  Kempci 
ficient  to  maice  up  for  a  lost  paper,  one,  too,  ii  are  not  suMcient  to  make  it  testimony. 
this  case,  which  the  complainant  had  even  If  it  shall  be  said  to  be  the  first,  before  it  ess 
motive  to  produce,  which  she  sought  for  in  thi  be  received  as  an  official  register,  it  must  bt 
office  where  it  was,  without  success,  hut  whicl  shown  by  the  party  offering  it,  to  be  one  which 
the  defendants  subsequently  obtained,  and  madi  the  law  required  to  he  kept  for  the  public  bent- 
evidence,  as  they  thought  exclusively  for  them      fit 

selves.  Without  regard  to  the  want  of  the  peti  *Sucb  writings  are  admissible  in  evi-  [*5T0 
tion,  then,  I  cannot  suppose  that  anything  les'  dence  on  account  of  their  public  nature,  thonj;h 
than  a  literal  copy  would  satis^  those  whi  their  authenticity  be  not  confirmed  by  the  usual 
have  taken  a  different  view  of  it  from  myself  tests  of  truth;  namely,  the  swearing  and  tbf 
My  views  having  been  given  upon  the  credit  cross-examination  of  the  persons  who  prepared 
of  Madame  Despau  and  upon  the  testimony  them.  They  are  entitled  to  this  extraordinarr 
relating  to  the  bigamy  of  Desgrange ;  I  turn  ti  degree  of  confidence,  partly  because  they  apt 
that  upon  wbich  the  defendants  rely  to  disprovt  required  by  law  to  be  kept,  partly  because  their 
it.  Tneir  first  paper  is  termed  the  ecclesiastica  contents  are  of  public  interest  and  Dotorittj, 
proceedings  in  a  prosecution  against  Desgrange  but  principally  because  they  are  made  under 
&69*]  in  1802,  for  bigamy.  *It  will  be  founc  the  sanction  of  an  oath  of  office,  or  at  leait 
at  length  in  the  opinion  read  by  Mr.  Justiet  under  that  of  official  duty,  by  accredited  ageata 
Catron  for  the  majority  of  the  judges  who  sal  appointed  tor  that  purpose.  Moreover,  as  the 
in  the  trial  of  the  cause.  facts  stated  in  them  are  entries  of  a  public  oa- 
It  ia  not  used  to  show  that  he  was  not  a  big  ture,  it  would  often  be  difficult  to  prove  tbm 
amist,  for  the  paper  contains  only  an  interloc  by  means  of  sworn  witnesses.  The  same  mlc 
utory  order,  suspensive  of  further  action,  unti!  prevails  with  respect  to  foreign  and  colonial 
the  inquiry  shall  be  resumed.  But  it  is  used  registen.  That  is,  copies  of  such  foreign  r^- 
because  it  is  said  there  is  in  this  paper  a  decia  istere  will  only  be  admissible  as  proof  where 
ration  by  Zulime  of  her  disbelief  of^the  chargr  they  are  required  to  be  kept  by  the  Ikw  of  tk 
against  Desgrange,  and  that  she  waa  then  hit  country  to  which  they  belong.  Taylor  oi 
wife.  Evidence,  2,  1060.  In  Euet  v.  Le  Messnrier. 
It  is  tha  misfortune  of  the  complainant,  thai  1  Cox,  27S,  a  copy  of  a  baptismal  register  ia 
her  case  has  been  considered  by  the  court  witli  Guernsey  was  rejected,  because  it  did  not  ap- 
the  rejection  of  the  judicial  proof  of  the  biga-  pear  by  what  authority  it  was  kept.  In  Leader 
my  of  Desgrange,  which  is  admitted  to  be  ad-  v.  Barry,  1  Eapinasse,  353,  and  in  The  Athloac 
mtssible  in  evidence,  and  with  the  allowance  Peerage,  S  C.  &  Fin.  202,  copies  of  the  mar- 
again  st  her  of  another  paper,  to  which  hei  riage  register  in  the  Swedish  Ambassador'^ 
counsel  objected  in  the  court  below  and  here,  chapel,  at  Paris,  and  a  copy  of  the  book  kept 
also,  which  in  the  way  it  was  offered  is  not  ad-  at  tne  British  Ambassador's  hotel,  in  Paris,  a 
missible.  Two  questians  arise  upon  this  paper:  which  the  Ambassador's  Chaplain  had  modeand 
Is  it  an  official  register  or  record  of  a  court,  subscribed  entries  of  all  marriages  of  British 
authenticated  as  it  should  be  to  make  it  testi-  subjects  celebrated  by  him,  were  rejected  upos 
mony?  What  is  its  effect  as  testimonyT  the  same  principle.  The  rule  in  its  application 
It  has  no  other  authentication  of  its  genuine-  is  made  more  certain,  for  we  find,  contemporair 
nesa  than  the  declarations  of  Bishop  Blanc  and  with  some  of  the  cases  mentioned,  that  an  ei- 
Father  Kemper.  The  latter  says,  he  is  the  amined  copy  of  a  marriage  register  in  Batbo 
keeper  of  the  records  of  the  Catholic  church  at  does  was  admitted,  it  expressly  appearing  tha; 
New  Orleans,  and  tliat  the  copy  in  the  record  such  a  register  was  kept  by  the  law  of  that  col 
is  an  exact  copy  of  a.  paper  found  there.  Bee.  ony.  So  a  Jewish  record  of  circumcision,  kepi 
577.  The  bishop  says,  he  has  the  charge  of  at  the  Great  Synagogue,  in  Ixmdon,  was  re- 
such  records  of  the  bishopric  as  exists,  and  he  jected,  though  it  waa  proved  that  the  entries  ta 
finds  among  them  a  paper  which  is  truly  copied,  it  were  in  the  handwriting  of  a  deceased  Chi*l 
Rec.  0a4.  Rabbi,  whose  duty  it  was  to  perform  the  rilM 
Under  these  certificates  this  paper  has  been  of  circumcision,  and  to  mate  correapondin; 
used  by  the  court  to  rebut  the  parol  proofs  of  entries  in  the  books.  Davies  v.  Lloyd,  1  C.  4 
the  bigamy  of  Desgrange.  The  intention  can-  Fin.  295,  per  Lord  Denman  &  Patteson.  .IJ. 
not  be  objected  to,  but  rebutting  testimony  When  this  last  decision  was  made,  its  correri 
muat  have  legal  admissibility  before  it  can  be  ness  was  questioned  by  some  members  of  th- 
received  in  evidence.  In  this  instance  it  is  profession  as  not  being  reconcilable  with  tbr 
altogether  wanting  principles  regulating  the  admission  of  the  dec- 
Public  writings  consist  of  the  acts  of  public  laration  of  persona  in  the  course  of  office  or 
functionaries  in  the  executive,  legislative,  and  '."S'"e3S.     But  it  has  not  been  judicially  qu« 

..:.,,         i._,     .       (  '  _     .    ■     1   J-  ;ioned,  and  is  judicially  considered  to  be  a  de- 

judical  departments  of  government    includmj^.  ,;,;„„ '^ti^i^  ^^  ^,/„  ^  ofEci»l   register.. 

under  such  general  head  the  transactions  which  ,^^^^    ^^^^    ^^^^    ^^„    ^„,„,    de^um 

official  persons  are  required  to  enter  into  books  ■ron.^'it     The  reasons  for  the  rejectionof  tfct 
or  registers,  or  to  file,  where  books  are  not  kept,  ;„  t^at  ease,  were,  that  the  law  did  Mt 

m  the  course  of  their  public  duties,  and  which  .^quire  such  a  record  to  be  kept     That  it  did 

occur  within   the  circle  of  their  own   personal  ,ot  appear  how  those  entries  were  kept  in  fc 

kuowledpc  and  observation.     To  this  class  may  lynagogue  to  secure   them   from   talae  antrita 

be  referred  thn  acta  ot  foreign  e\s.t«»  wA  the  ir  to  whose  custody  they  were  mdaahtHf  lA- 

judcmontfi  of  foreign  coutU.  <s«^l  «Ki.^«ji,    a*,  alio,  the  birth,  i ' — 

tll2  ■" 
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571*1  or  *burlsl  repster,  ol  any  dissenting 
chapel  in  England  was  rejected,  until  the  Act 
of  3  &  4  Diet.  e.  92,  provided  for  them  to  be 
received  as  evidence,  when  they  have  been  de- 
posited in  the  oHlce  of  the  Registrar-General 
and  entered  in  his  list,  pursuant  to  that  Act. 
I  have  thus  shown  what  the  rule  of  evidenei 
is,  in  respect  to  public  or  ofHoial  nritings  from 
adjudicated  cases.  The  same  rule  prevails  in 
the  courts  of  all  of  the  States  of  this  Union, 
and  has  hitherto  done  so  in  the  courts  of  the 
United  States.  In  England,  we  have  just  seen 
that  the  statute  of  3  &  4  Vict,  condrma  it,  by 
the  provision  which  it  makes  in  respect  to  the 
roisters  of  dissenting  chapels.  In  Louisiana 
the  rule  is  substantially  the  same  as  it  is  in  the 
courts  of  the  other  States — the  only  difference 
being  that  it  is  better  guarded  and  has  been 
put,  In  its  application  U)  eases  Uiere,  upon  a 
broader  or  more  precise  comprehenaicin  of  the 
philosophy  of  evidence.  This  paper,  under  the 
decisions  of  the  courts  of  that  State,  would  not 
have  been  permitted  to  be  evidence  in  the 
cause.  Each  State  may  regulate  for  itself  the 
admission  of  such  writings  in  evidence.  Until 
it  shall  be  done,  the  general  rule  must  be  in  all 
of  them  as  it  has  been,  and  it  is  binding  in  the 
courts  of  the  United  States. 

It  matters  not  that  this  paper  is  termed  an 
ecclesiastical  record.  Such  a  desi;;nation  ^ves 
it  no  authority  over  any  other  official  register. 
It  has  the  same  force  and  no  more  than  any 
other  paper  of  the  same  kind  would  have  from 
any  other  church  or  sect  of  Christians  in  our 
country.  It  stands  upon  the  same  footing  as 
such  a  paper  would,  coming  from  the  bishop 
and  rector  of  an  Episcopal  church,  or  from  any 
other  denomination  of  Christians.  Alt  of  them 
under  our  constitutions — state  and  national — ■ 
being  separately,  according  to  tlic  faith  of  each, 
upon  an  equality,  and  having  the  same  legal 
protection  from  all  tortious  interference  and 
disturbance.  The  rule  for  which  I  have  been 
contending.  Induced  me,  in  the  consideration 
of  this  case,  to  reject  the  certificate  of  the  mar- 
riage of  Desgrnnge  with  Barbara  lyOrsi,  intro- 
duced by  the  complainant  It  is  not  sufficiently 
authenticated  to  make  it  evidence  any  more 
than  the  ecclesiastical  paper  is — but  it  is  as 
much  BO.  And  I  should  not  have  mentioned  it 
at  all,  had  it  not  been  that  this  court,  in  mak- 
ing iU  decision,  has  used  her  declarations  in 
that  paper  to  show  that  Barbara  and  Desgraiigc 
were  not  married,  though  both  admit  they  wire 
engaged  to  be  married,  and  that  she  left  her 
father's  house  with  that  intention. 

But  I  have  not  yet  done  with  this  paper. 
Fatiguing  as  it  is  to  me  to  state  all  of  the  legal 
objections  to  its  admissibility  in  evidence,  I 
yield  my  own  convenience  to  the  importtincc 
of  the  rule  for  which  I  am  contending,  in  some 
hope  that  what  I  write  may  attract  profes- 
sional attention,  and  prevent  the  disregard  of  it 
again. 

572*]  "Before  this  paper  with  such  certifi- 
cates could  be  made  evidence  as  an  entry  or  file 
in  the  course  of  business  or  of  office,  it  should 
have  been  shown  that  it  was  filed  or  entered 
aontunporaneously  with  the  act  to  which  it  re- 
lates. So  strict  is  this  rule  to  guard  against 
impositions  of  papers  as  oRleial  registers,  that 
it  requires,  either  where  the  original  or  a  copy 
ia  offered,  that  it  shall  appear  to  have  been 
IS  Ih  ed. 


"node  or  entered  contemporaneously  with  the 
.ransaction.  Where  several  days  nad  passed 
liefore  the  file  or  entry  was  made,  the  paper  has 
ilways  been  rejected.  I  give  the  cases,  com- 
[■rehending,  from  the  flrat  to  the  last  of  them, 
I  long  time.  Price  v.  Torrington,  ]  Salk.  285 ; 
Vance  v.  Fairis,  2  Dall.  217;  Curren  v.  Craw- 
ford, 4  Serg.  A  Rawle,  3,  5 ;  Ingraham  v. 
Bockins,  0  Serg.  A:  Kawle,  286;  Forsythe  v.  Nor- 
cross,  5  Watts,  432.  And  in  Waller  v.  Bow- 
man, 8  Watts,  644,  the  interval  of  a  day  be. 
tween  the  transaction  and  the  entry  was'  held 
lo   be  a   sufficient  objection. 

Indeed,  I  do  not  know  a  rule  of  evidence 
ivhich  has  been  more  uniformly  adhered  to  than 
this  has  been.  I  regret  that  it  should  have  been 
overlooked  in  this  case,  for  1  know  it  will  be 
mischievously  used,  though  I  maj  not  be  able 
to  anticipate  the  extent  of  mischief  it  may  do. 
I  take  the  rule  to  be  this;  that  such  registers- 
must  be  promptly  made,  at  least  without  audi 
delay  aa  to  impair  their  credibility,  and  tliat 
they  must  be  made  by  the  person  whose  duty  it 
is  to  make  them,  and  in  the  mode  required  by 
law,  if  any  has  been  prescribed.  Doe  v.  Brav, 
8  B.  £  C.  813 ;  Walter  v.  Wingfleld,  18  Vea.  443. 
This  ecclesiastical  paper,  now  so  much  relied 
upon  and  so  fatally  used  against  the  complain- 
ant, has  no  one  of  the  requisites  to  make  it  evi- 
draioe.  It  has  a  date,  but  how  it  got  among- 
the  records  of  the  church,  or  when,  or  by  whom 
it  was  put  there,  no  one  knows.  I  remember  a 
case  where  the  record  of  a  ^baptism  made  by  a 
minister  before  he  had  any  connection  with  the 
parish,  with  the  private  memorandum  of  the 
clerk  who  was  present  at  the  ceremony,  was  re- 
jected. It  was  not  contemporaneous  with  the 
occurrence;  but  the  clerk's  memorandum  wa» 
not  enough.  How  far  short  this  ecclesiastical 
paper  is  from  having  such  proof  to  suatain  it! 
I  will  now  proceed  to  apply  the  rules  of  evi- 
dence as  they  have  been  stated,  because  it  will 
'  that  more  formidable  objections  exist  to- 
ise  of  this  ecclesiastical  paper  than  merely 
legal  inaufTjciency  of  its  authenticity. 

It  purports  to  contain  the  action  of  public 
authorities  having  a  criminal  jurisdiction,  be- 
fore Louisiana  was  ceded  to  the  United  States. 
The  presumption  ia  that  it  and  other  documents 
'"te  it  had  a  regular  official  depository.  The 
fcndants  invoke  it  as  such.  It  should  then 
have  been  placed  upon  the  transfer  of  the  pub- 
lic papers  of  Louisiana,  with  the  authorities  of 
the  'United  States  who  wore  appointed  [°573 
to  receive  them.  That,  it  seems,  was  not  done. 
This  paper,  then,  was  retained  by  the  civil  or 
ecclesiastical  authorities  of  Spain  as  one  not  in- 
cluded in  sueh  as  were  to  be  delivered  up  to- 
the  United  States,  but  as  one  which  might  be 
in  the  cathedral  at  New  Orleans,  although 
as  a  public  document.  The  latter  being 
the  fact,  it  is  not  unreasonable  to  aal;,  before  it 
ihall  be  used  aa  an  authentic  document,  upon 
the  certificates  of  those  who  had  no  political 

eetion    then,   with    the    cathedral    of   New 

ms,  for  some  proof  that  this  paper  had 
been  regularly  derived  from  the  authorities  by 
whom  it  had  been  provincially  kept,  and  that 
it  had  been  faithfully  and  honestly  preserved- 
The  Catholic  church  in  Spain,  and  the  Span- 
ish eceleaiaatical  authorities  in  New  Orleans. 
had  a  political  character,  and  did  exercise  an 
undefined  jurisdiction  in  criminal  mattftT^  d^  *. 
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oertaEn  description.  And  rocords  may  tkave 
been  kept  of  its  tranBactioni. 

But,  since  the  cession  of  Loaisiana  to  the 
United  States,  the  Catholic  society  in  New  Of' 
leans  has  not  had  any  political  connection  with 
'.hat  institution.  There  has  not  been  any  regu- 
lar association  or  hierarchy  of  Catholic  Chris- 
tians there,  since  the  change  of  government. 
The  cathedral  church,  formerly  a  part  of  that 
institution,  became  private  upon  the  transfer  of 
the  Province  to  the  United  States,  whatever 
may  be  its  voluntary  ecclesiastical  subordina- 
tion to  the  church  of  which  it  was  once  a  po- 
litical part.  This  separation  suggests  at  once 
the  inquiry,  wliat  portion  of  the  records  anil 
papers  of  the  original  Spanish  hierarchy  were 
transferred  to  the  private  and  unrecognized 
baiij  of  American  Catholics  in  New  Orlea  * 
Also  what  measures  were  taken  by  them 
their  new  relation  to  our  government  to  ] 
serve  them  from  mutilation  or  from  additions  T 
Have  there  been  in  the  cathedra!  of  New  Or- 
leans regular  keepers  of  these  papers  from  the 
beginning  of  the  political  change  in  the  condi- 
tion of  that  churchT  None  of  these  inquirici 
can  be  judicially  assumed.  Courts  cannot 
recognise  any'  private  association  of  persons 
sect  oF  Christians  as  legitimately  the  success! 
of  the  political  authorities  of  Spain,  for  the 
custody  of  documents  of  a  public  nature.  If 
these  records  had  been  handed  over  by  the 
bishop  to  bis  succeasor,  or  were  considered  as 
Miy  part  of  those  public  archives  which  were 
to  be  transferred  to  the  United  States,  proofs  of 
such  counection  should  have  been  made  before 
the  paper  in  question  could  be  received  as  evi- 
dence. There  is  no  proof  of  any  such  connec- 
tion, or  that  anything  of  the  kind  was  done. 
All  that  is  proved  about  it  is  that  the  present 
bishop  has  tiie  charge  of  such  papers  as  are  to 
he  found  in  the  cathedral,  without  any  proof 
tnat  they  were  regularly  transmitted  to  him  by 
571*]  'his  predecessors  or  to  any  one  of  them 
who  succeeded  to  the  diocese  after  its  separa- 
tion from  the  authorities  of  Spain.  Nothing, 
for  the  purpose  of  making  this  paper  evidence, 
fan  be  inferred  from  the  fact  that  there  is  still 
in  New  Orleans  a  congregation  of  the  snme 
name  and  faith  worshipping  ia  the  same  build- 
ing. The  inquiries  Buggoated  cannot  be  taken 
upon  trust.  The  pertinency  of  them  must  be 
obvious,  when  it  ia  remembered  that  this  paper 
has  found  its  way  into  this  case  upon  the  oaths 
of  tbp  present  incumbent  of  the  cathedral,  who 
is  011I3*  thirty-two  years  of  age  and  of  ■  prelate 
of  recent  accession  to  that  dignity:  neither  of 
whom  have  spoken  or  ciin  speak  of  the  integrity 
of  the  papers  of  which  they  say  they  have  the 
care,  or  of  the  manner  they  have  been  kept  by 
their  predecessors,  "r  lioiv  they  were  derived 
from  the  eccloaiasticiti  authorities  of  Spain. 

I  speak  with  a  proper  aense  of  the  sacred 
-characters  which  they  fill,  but  I  cannot 
judicially  recognize  them  to  be  the  successors 
of  the  public  authorities  of  Spain  in  Louisiana. 
for  the  custody  of  papers  forming  a  part  of  its 
provincial  judicial  documents. 

If  the  paper  in  question  had  been  handed 
over  oRieially  to  the  predecessors  of  the  bishop, 
or  had  been  allowed  inndverlcnllv  to  continue 
among  (he  archives  of  the  catliedrnl,  the  bishop 
should  liuve  been  called  upon  to  prove  all  that 
he  knew  about  it,  bclote  ttii»  ¥*^t  *!«  m»jic ' 
1114 


I  evidence  in  thia  caM.  And  bo  of  utf  Mm 
that  may  be  in  the  archives  of  the  cathedral, 
and  which  may  be  hereafter  offered  as  cvidenn 
in  any  other  case.  For  all  that  appears  thii 
paper  may  have  found  its  way  irregularly  and 
fraudulently  into  the  archives  of  the  churcL 
No  one  proves  that  it  formed  a  part  of  them  it 
any  time  preceding  the  commencement  of  thii 
suit.  It  had  been  repeatedly  sought  for  willi- 
out  success.  When  found  by  the  defendants— 
OT  for  them — it  was  under  circumstances  which 
show  that  the  papers  of  the  cathedral  have  not 
been  kept  with  care  or  regularity,  or  with  aij 
knowledge  of  what  they  were.  What  they  no* 
are  as  a  whole  is  not  known .  They  ban 
neither  been  collated  nor  catalogued-  Whit 
they  were  when  the  ecclesiastical  authorities  of 
Spain  ceased  to  have  a  political  existence  ia 
Louisiana  no  one  knows.  The  bishop  apeiki 
of   them   as   being  only   a   part   of   what  once 

In  this  deficient  condition  of  the  archives  of 
the  cathedral,  without  knowing  how  it  has  hap- 
pened, I  cannot  say  that  any  paper  ha*  bees 
abstracted  or  fraudulently  added,  to  aerve  such 
a  purpose  as  this  paper  has  done.  But  I  caa 
say,  from  the  proofs  in  this  cause,  thftt  the  ir- 
chives  of  the  cathedral  have  been  too  negli- 
gently kept,  for  any  paper  in  them  of  provia- 
cial  date,  to  be  received  as  evidence,  witbout 
the  most  cautious  scrutiny  into  its  authencity. 
The  rules  for  the  admission  of  public  papers  u 
'evidence  must  be  rigidly  complied  with  [*STS 
in  respect  to  them,  or  consequences  may  folio* 
in  Louisiana,  which  have  not  hitherto  been  ib' 
ticipated.  Comprehending,  as  they  must  do. 
notices  of  marriages,  births,  and  deaths,  tbcj 
may  be  invoked  to  guide  or  disturb  the  deecenU 
of  property  or  to  fix  and  unfix  a  relationihip 
between  persons  dilTerently  from  that  which 
has  been  generally  recogni7Cd.  My  object  ia 
what  I  have  hitherto  said  concerning  this  *^ 
cleaiastical  paper,  has  been  to  show  that  It  wat 
not  admissible  in  evidence  either  as  an  official 
register  or  a  judicial  proceeding. 

I  proceed  now  to  show  the  misuse  which 
has  been  made  of  it  and  its  worthlessnesi  a* 

ft  does  not  disprove  Desgrange'a   admission 
that  he  was  a  married  man  when  he  married 
It    positively    leaves    him    undi'i   1 
criminal    proaecution   for    bigamy.     The   ordet 
given  in  it  is  not  an  acquittal.  It  suspends  pro- 
ceedings   only    for   further    investigation,   and 
releases   Desgrange   from   jail,   because,   up  to 
that  time,  his  guilt  had  not  been   proved,    la 
other   words,   the   evidence   was   thoncht   sutS 
cicnt  to  subject  him  to  another  trial,  and  ont 
enough  for  a  final  judgment  against  or  for  him. 
Such   is   the   paper.     It  cannot,   then,   be  \if*4 
ir  any  other  or  lar^r  purpose.     The  deposi- 
ions   which   it   contains  cannot  be   made  e^i- 
pnce  in  any  case  between  other  parties.    The 
hole   of   the   paper   is   an   unfinished   suit  in 
hich  nothing  was  determined.  It  stands  Ufwa 
(he  same  footln"  aa  other  unconcluded  proseco- 
where  there  has  been  a  judgment  of  di«- 
continuance.  nonsuit,  nolle  prosequi,  or  the  ig 
of  a  bill  by  a  grand  jury.     All  of  n 
know  that  the  proofs  taken  in  either  of  tbesi 
>es  cannot  be  used  as  evidence  in  another  il- 
iry  into  the  truth  of  (acts  at  issue.  They  ait 
azduded,  aa  well  by  the  practice  in  Loniaiana, 
Howard  11- 
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as  the^  kre  hj  the  other  State  Courts,  and  by 
those  of  England.  Indeed,  the  rule  excluding 
such  proofi  includes  the  exclusion  of  such  us 
a.n  annexed  to  judenients  in  a,  criminal  prose- 
cution. Such  a  judgment  eaimot  be  ^iiven  is 
evidence  in  a  civil  action  to  establish  the  truth 
of  the  facts  on  which  it  waa  rendered, anymore 
than  a  judgment  in  a  civil  action  could  he 
given  for  the  same  purpose  in  a  criminal  prose- 
cution. I  cite  the  cases.  Smith  v.  Rummens,  1 
Camp.  9;  Hathaway  v.  Barrow,  I  Camp.  151; 
2  C.  M.  A  R.  139;  Jones  v.  White,  1  Str.  ns, 
B.  N.  P.  233 ;  Biilynrd  v.  Grantham,  cited  by 
Ijord  Hardwicke  in  Brownsword  v.  Edwards,  2 
Ves.  246;  Gibson  v.  McCarthy,  Cas.  temp. 
Hardw.  311;  Wilkinson  v.  Gordon,  2  Add. 
162;  Jamieson  v.  Leitch,  Miln.  Eccle.  Tr. 
temp.  RadclifTe,  690.  These  cases  establish, 
without  a  doubt,  that  this  ecclesiastical  paper 
ought  not  to  have  been  admitted  aa  evidence 
to  affect  in  any  way  the  right  of  the  com- 
plainant. 

STffl'J  •!  will  now  notice  another  departure 
from  the  rules  of  evidence,  in  the  use  which 
has  been  made  of  one  of  the  depositions  in  it, 
'iaid  to  be  Zulime's. 

The   rule   is,   that   depOEiitions   taken  in  one 
.■ause  may  be  used  in  another  trial  between  the 
-lame  parties,  involving  the  same  issues,  if  the 
ivitnesaes  are  dead  or  absent.     They  have  nev- 
i-r  been  permitted,  when  the  witness  was  alive 
^ind  within  the  jurisdiction  of  the  court.     No 
I'ase  can  be  found  in  which  it  has  been  done  be- 
fore it  was  allowed  in  tliis,  and  this  will  never 
lie  cited  aa  an  authority   for  a  ditlerent  rule. 
The  rule  is  the  same  everyivliere.     In  no  courts 
lias  it  been  more  clearly  affirmed   than  it  has 
iieen  in  the  courts  of  Louisiana.     In  Hennen 
\funro.  4  N.  S.  449,  it  is  said  that  a  depositi 
'>f  a  witness  taken  in  a  former  suit  is  admis 
■le  if  he  be  dead  or  absent. 

Here  the  fact  in  dispute  was  the  bigamy  of 
Desgrange.  For  that  he  was  arratgneJ.  and  in 
fact  tried.  Among  other  depositions  found  in 
ihe  proceedings,  is  one  which  it  is  said  was 
made  by  Zulime.  The  object  of  the  defend- 
ants was  to  use  it,  to  show  that  she  had  admit- 
Icd  herself  to  be  the  wife  of  Desgran<;e,  and 
had  expressed  her  disbelief  of  his  bigamy,  after 
It  is  said  she  had  married  Clark.  They  were 
jiennitted  to  do  so,  though  it  was  known  to  tlie 
I'ourt  and  to  the  parties  that  Zulime  was  alive, 
;ind  then  within  the  jurisdiction  of  the  court. 
Indeed,  the  defendants  had  joined  in  a  com- 
mission to  take  her  testimony.  Why  it  was 
not  executed  does  not  satisfactorily  appear. 
Itut  that  she  was  within  the  court's  jurisdiction 
when  this  case  was  tried,  and  that  it  was  known 
to  the  court  and  to  the  defendants,  the  record 
proves.  The  defendants  then  had  no  legal 
right  to  use  a  deposition  which  they  ascribed 
to  her,  as  having  been  made  in  a  criminal  pro- 
ceeding more  than  forty  years  before.  If  her 
testimony  was  wanted  for  their  defense,  they 
ought  to  have  made  her  a  witness.  They  could 
have  done  so.  There  waa  nothing  in  her  rela- 
tion to  the  parties  in  this  suit  to  prevent  it. 
Had  she  been  made  a  witness,  and  in  her  ex- 
amination had  made  a  different  representation 
of  facts  from  those  attributed  to  her  in  the 
deposition,  then  would  have  occurred  the  ques- 
tion, whether  the  latter  could  be  used  to  con- 
tradict and  impeach  her.  The  use  of  such 
IS  lb  ed. 


the  viva  voce  testimony  of  the  deponents,  it  is 

essential  that  they  be  regularly  taken  under  le- 
gal proceedings  duly  pending,  on  an  occasion 
sanctioned  by  law;  and  unless  the  case  be  pro- 
vided for  by  statute,  or  by  a.  rule  of  court,  it 
must  further  appear  that  the  witness  cannot  be 
personally  produced.  I  give  the  rule  as  it  is, 
without  meaning  that  the  courts  of  the  United 
States  could  make  any  such  exception  by  a 
rule  of  court.  But  the  rule,  as  I  "have  ['BTJ 
given  it,  is  substantially  admitted  by  tiie  de- 
fendants, for  they  did  not  attempt  to  avail 
tliemsclves  of  the  deposition  as  evidence  tn  their 
favor,  until  they  had  sought  to  make  an  appar- 
ent foundation  for  doing  so,  by  an  attempt  to 
prove,  by  a  comparison  of  handwriting,  tliat 
the  signature  to  the  deposition  was  Zulime's. 
It  will  attract  the  notice  of  the  profession  with 
some  surprise,  that  experts  should  have  been 
called  to  prove,  by  comparison,  Zulime's  sig- 
nature to  this  deposition,  when  the  proof  con- 
cerning it  could  have  been  made  by  herself, 
with  an  explanation  of  all  the  attendin);  eir- 


But  I  pass  on,  as  hastily  as  I  can,  to  another 
objection  to  the  use  of  this  deposition,  and  one 
more  interesting  than  those  which  have  been 
already  slated. 

It  is,  that  b^  the  law  of  Louisiana,  aa  it  then 
was  and  still  is,  Zulime  could  not  be  a  witness 
in  the  criminal  prosecution  against  Desgrange, 
su])posing  her  to  he  his  wife,  as  the  defendants 
assert  her  to  have  been.  A  husband  may  not 
be  a  witness  for  his  wife,  or  the  wife  for  the 
husband,  in  a  criminal  proceeding.  A  wife 
may  impeach  marriage  to  obtain  a  sentence  of 
nullity;  she  may  be  a  witness  to  certain  facts  in 
relation  to  those  impediments  deemed  by  law 
sufRcient  to  annul  the  marriage.  But  neither 
by  the  civil  nor  canon  law,  or  by  the  common 
law,  can  she  he  a  witness  for  or  against  her 
husband,  when  he  is  prosecuted  for  any  offense 
which  the  lavr  punishes  in  his  person.  Nor 
can  she  be  a  witness  in  a  prosecution  of  him 
for  bigamy  with  herself,  until  after  the  relation 
of  husband  and  wife  has  been  proved  not  to  be 
legal,  on  account  of  direct  and  positive  proof 
of  the  husband's  flrat  marriage;  then  she  may 
be  a  witness  to  prove  the  second  marriage.  I 
read  from  I  Greenl.,  sec.  330,  p.  409,  this 
sentence:  "Upon  a  trial  for  bigamy,  the  first 
marriage  beine  proved  and  not  controverted, 
the  woman  u'lth  whom  the  second  marriage 
waa  had,  is  a  competent  witness,  for  the  second 
marriage  is  void.  But  if  the  proof  of  the  first 
marriage  were  doubtful,  and  the  fact  is  contro- 
verted, it  is  conceded  she  would  not  be  ad- 
mitted. It  is  said  in  Cowan's  Phillips,  Vol.  I., 
p.  79,  ed.  of  1S49:  on  an  indictment  for  a  sec- 
ond marriage,  though  the  first  wife  cannot  be 
a  witness,  yet  the  second  wife  may,  after  proof 
of  the  first  marriage ;  after  such  proof  she 
would  be  competent  to  give  evidence  for  as 
well  as  against  the  prisoner.  Such  was  the 
law  of  Louisiana  when  Desgrange  was  prose- 
cuted for  bigamy,  and  nben  Zulime  was 
forced  into  it  as  a  witness.  I  know  of  but 
three  exceptions  to  the  incompetency  of  a  wife 
to  testify  against  a  husband  in  a  criminal  case; 
they  give  to  her  ample  securlfy  against  his 
abuse.    She  is  a  coni[«tent  ttltinew  W  ko.  'vk- 
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quiiy  against  her  husband,  upon  a  charge 
which  affecta  her  liberty  or  perBon.  Such,  for 
51S*]  'instance,  aa  a  jiroaecution  for  a  forci- 
ble marriage,  though  she  may  have  cohabited 
with  him.  2  Rush,  206;  WakeSeld'B  caae,  * 
How.  S.  T,  576;  Hawkins,  P.  C„  b,  1,  c.  41, 
sec.  13:  or  she  may  be  a  witness  for  any  gross 
injury  committed  on  her  person.  Lord  Aud 
ley's  case,  I  B.  T.  393;  3  How.  S.  T.  413;  she 
may  be  a  witness  if  he  b«ats  her,  to  protect  her- 
self from  his  future  brutality.  Such  being  thi> 
law,  the  deposition  ascribed  to  Zulime  in  the 
prosecution  against  Desgrange  was  il1c{(al1y 
taken,  and  it  cannot  be  used  for  any  purpose 
relative,  certainly  not  to  affect  the  rights  of 
third  parlies.  What  waa  the  state  of  the  pros- 
ecution when  she  was  summoned  to  give  testi- 
mony! There  had  been  no  proof  of  Dc'igrangc'a 
former  marriage.  There  was  proof  of  his  hav- 
ing married  her.  She  then  stood,  as  far  as  that 
prosecution  had  been  carried,  as  the  wife  of 
Desgrangft.  The  Vicar-General  presiding  in  it, 
says,  not  being  able  to  prove  the  report  of  Des- 

gange'a  bigamy,  and  having  no  more  proofs 
r  the  present,  let  all  proceedings  be  suspend- 
ed. Under  such  circumstances,  the  mother  of 
the  complainant,  then  twenty-two  years  of  age, 
was  called  upon  to  give  testimony  against  Des- 

f range.  He  had  imposed  upon  her  it  is  true. 
be  had  parted  herself  from  him  on  account  of 
it  But  is  it  remarkable,  being  the  father  of 
two  of  her  children  then  alive,  that  she  should 
refuse,  when  forced  to  testify,  to  convict  him 
of  an  ofTense,  the  punishment  of  which  waa 
stripes  and  the  ^lleys.  I  represent  the  pa[ier 
precisely  as  it  le.  The  deposition  of  Zulime 
was  illegally  taken  there;  it  is  so  here,  and  this 
court,  in  making  up  its  opinion  in  this  case, 
should  not  have  considered  it  as  admissible  in 
evidence. 

But  in  another  view  this  deposition  is  good 
for  nothing.  It  places  Zulime  in  an  inconaiat- 
ent  position  with  herself,  and  it  is  opposed  by 
all  the  other  proofs  in  this  cause.  Its  utmost 
weight,  in  respect  to  her,  is  to  diminish  the  force 
of  her  ilechiration,  in  respect  to  the  filiation  and 
legitimacy  of  her  child,  and  that  very  remotely. 
Her  acts  and  conduct  are  at  variance  with  tlie 
deposition ;  the  last  was  taken  wlien  sbe 
been  for  some  time  separated  from  Deagrange, 
avowedly  for  his  bigamy  in  marrying  her.  She 
had  not  lived  with  him  for  more  tlian  a  year, 
and  did  not  at  any  time  afterwards  live  willi 
him.  When  the  prosecution  of  Desgrange  be- 
gan she  was  living  with  her  family.  When 
Desgrange  was  released  from  prison  no  steps 
were  taken  by  either  for  a  reunion.  He  left  New 
Orleans  immediately  upon  his  release  from  jail, 
and  did  not  return  to  it  until  after  the  Vicar- 
General's  power  to  resume  the  prosecution 
against  him  had  ceased,  by  the  transfer  of  Loui- 
siana to  the  United  States.  He  is  charged  in 
the  prosecution  with  an  intention  to  leave  New 
Orleans  to  avoid  it.  He  did  so  instantly  upon 
BT»*]  hia  release  from  "prison.  He  returned 
in  three  years;  then  the  relations  of  man  and 
wife  between  them  were  not  resumed,  nor  sought, 
to  be  by  either.  On  the  contrary,  as  soon  as  it 
could  be  done,  she  prosecutes  him  in  her  maid- 
en name,  to  be  released  from  his  name,  and  for 
a  divorce.  A  judgment  was  given  in  her  favor. 
Tbe  deposition  ascribed  to  her  neither  proves 
nor  diaproves  hit  bigamy.    It  meuw,  ukd  cao- 


not  be  made  to  mean  anything  elM,  than  that 
Desgrange  and  herself  had  been  married, 
that  she  had  left  him  on  account  of  reports  of 
his  bigamy,  that  she  had  not  then  been  able  to 
get  proofs  of  it;  that  it  then  gave  her  no  uneaai 
ness,  and  that  she  had  not  heard,  and  did  nm 
believe,  that  he  had  three  wives.  In  the  eon 
dition  in  which  she  stood  in  that  tribunal,  shall 
hat  she  there  waa  induced  to  say  to  nave  D-' 
grange  from  disgraceful  punishment  be  relic  I 
upon  to  overturn  and  outweigh  a.11  the  other 
evidence  in  the  cause,  of  her  marriage  with 
Clark;  hia  and  her  repeated  oonfessiona  of  itlu 
witnesses,  and  his  recognition  of  their  ntTsprin^' 
aa  his  legitimate  child  T  It  is  remarkable,  too, 
that  this  deposition,  as  well  aa  others  in  this  cr- 
clesiastical  record,  confirms  all  the  facts  relalC'l 
by  Madame  Despau.  Her  voyage  from  Kew  Or 
leans  to  the  north — the  object  of  it — the  tint 
when  it  was  made;  the  arrest  and  imprisonmeii 
of  Desgrange  for  bigamy,  his  flight  from  Sew 
Orleans,  though  not  in  the  way  stated  by  her; 
the  subsequent  cohabitation  of  Clark  and  Zo 
lime;  that  Clark  and  Zulime  were  in  Philadel- 
phia for  several  months  in  the  fall  of  1S01,4ih1 
spring  of  lSO-2,  under  circumstances  iavolviuf 
familiar  relations  and  intercourse;  that  they 
thought  there  was  a  auflicient  cause  for  them  to 
keep  the  marriage  secret,  Clark  having  been 
told  by  counsel  that  a  sentence  of  the  nullit;> 
of  Zulimc's  marriage  with  Desgrange  must  be 
obtained  before  her  marriage  with  him  could 
be  safely  proclaimed.  Both  parties  have  it- 
peatedly  declared  that  they  were  secretly  mar 
ried.  Clark,  from  the  birth  of  the  complain 
ant  until  he  died,  in  all  of  his  conduct  to  her. 
acted  consistently  with  such  a  declaration.  He 
frequently  declared  her  to  he  his  lawful  child. 
No  one  doubts  that  he  mode  a  will,  in  which 
be  proclaimed  her  to  be  so,  making  her  his  nni 
versal  legatee,  whatever  may  have  become  or 
that  will  after  hia  death.  Against  all  of  thi- 
evidi^nce,  there  is  nothing  but  the  deposition  in 
the  ecclesiastical  record,  which  has  been  forced 
in  evidence  in  this  cause,  contrary  to  law. 

I  will  now  briefly  notice  two  other  paper* 
which  the  defendants  were  permitted  to  use  i- 
evidence  in  this  cauae  in  violation  of  every  ml* 
for  its  admission.  One  of  them  is  the  recoril 
of  a  suit  for  alimony,  which,  it  is  said,  wi- 
brought  by  the  mother  of  the  complainant. 
against  Desgrange,  in  1805.  The  other  is  ^ 
proceeding  by  Mr.  Davis,  the  guardian  it  tli 
complainant,  •against  the  executora  of  [*58i> 
Clark  for  maintenance  during  her  infancv.  i' 
which  she  ia  termed  the  natural  child  of  ClarL 
The  petition  in  the  first  is  in  the  u^ual  f«: 
mula  to  get  such  a  case  before  the  court.  1  n 
the  facte  averred  in  it  are  not  sworn  to.  It  i- 
signed  by  counsel  in  behalf  of  the  petitions: 
but  without  more  to  show  that  she  had  direct 
ed  it,  or  that  she  was  in  any  way  informed  oi 
its  contents.  It  ia  dated  about  the  time  of  th 
complainant's  birth.  The  object  of  the  defend 
ante  in  introducing  this  paper  is  to  show  thi 
the  mother  of  the  complainant  admitted  ber 
self  in  the  petition  to  be  the  wife  of  Desgranp. 
three  years  after  her  alleged  marriage  witK 
Clark.  This  cannot  be  done.  Such  a  paf- 
would  not  he  admissible  in  a  suit  against  '?.« 
time  herself.  It  cannot,  then,  be  so  io  ani 
other  suit  between  other  partica.  The  peti- 
tion, in  such  a  case,  is  not  admisaible  in  H- 
Row«r«  H- 
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other  mft  ogalnit  Um  peUttoner,  because,  not 

being  sworn  to,  its  language  is  regard^  a<) 
merelj  the  Buggestiou  of  counsel,  made  for  tbe 
purpose  of  bringing  in  a  defendant  to  answer. 
An  answer  in  chanceiy,  put  in  under  oath,  is 
receivable  against  the  party  who  Bwears  to  it; 
but  that  the  narrative  part  of  a  bill  in  equity. 
or  a  declaration  at  common  law  can  be  uaed  in 
another  suit  against  the  plaintiff  in  the  first, 
has  never  been  decided.  Tbe  reverse  has  re- 
peatedly been.  It  would  certainly  not  do  in 
tbe  artificial  and  technical  modes  in  which 
rights  are  prosecuted  in  courts  of  justice,  to 
make  us  answerable  for  the  manner  in  which 
they  are  described  or  averred  by  counsel.  If, 
then,  tbe  mother  of  Zulime  would  not  be  bound 
in  another  suit  by  what  is  stated  in  tbe  peti- 
tion of  the  paper  in  question,  it  must  be  ad- 
mitted that  the  paper  was  erroneouslv  used 
as  evidence,  to  eSect  tbe  rights  of  her  cnild  in 
this  suit. 

It  is  only  necessary  to  say  concerning  the 
statement  in  the  proceeding  brought  by  Davis, 
that  he  denies  upon  oath  that  he  authorized  his 
counsel  to  say  that  the  complainant  was  the 
natural  child  of  Clark. 

I  have  now  noticed  every  paper,  which  has 
been  brought  into  this  suit  as  evidence.  Uy 
views  of  each  of  them  are  sustained  by  cited 
authorities.  They  show  that  the  ecclesiastical 
record,  and  every  paper  in  connection  with  it 
And  the  records  for  alimony,  have  been  forced 
into  this  case  aa  evidence  for  the  defendants 
-(wntrary  to  law. 

Besides  these  papers,  the  defendants  have  no 
-other  evidence  to  gainsay  the  proofs  which  the 
complainant  has  given  of  ber  father's  mar- 
riage with  her  mother,  her  right  to  marry  him 
when  she  did  so,  on  account  of  the  bigamy  of 
Desgrange.  There  is  nothing  in  the  record, 
making  it  doubtful  that  her  father  and  mother 
repeatedly  acknowledged  that  she  was  their  le- 
gitimate child.  Ooe  witness,  and  one  only, 
581*]  was  called  by  the  defendants  *to  prove 
that  on  one  occasion,  Clark  spoke  of  her  to  him 
as  a  natural  child.  That  was  De  la  Crois.  He 
■aya  that  Clark  spoke  of  her  as  such  to  him. 
His  testimony  cannot  be  allowed  to  outweigh 
Clark's  declarations,  to  Bellecbasse,  Boisfon- 
taine,  and  Mrs.  Harper,  that  she  was  the  law- 
ful child  of  his  marriage  with  her  mother,  es- 
pecially when  this  was  said  to  those  witnesses, 
-contemporarily  with  what  De  la  Croix  says 
Clark  said  to  him,  and  to  all  of  them  for  the 
same  purpose.  De  la  Croii  says  Clark  told  him 
so,  when  he  asked  him  to  become  her  tutor,  and 
to  be  one  of  his  executors  to  that  will  in  which 
she  was  called  his  legitimate  child  and  univer- 
sal legatee.  The  other  witnesses  sppak  of  the 
same  time  in  connection  with  that  will.  De  la 
Croix  says,  be  saw  that  will  in  its  envelope; 
Mrs.  Harper  saw  and  read  it.  She  swears  that 
Clark  spoke  of  her  in  it  as  his  legitimate  child 
.and  universal  legatee.  Clark  spoke  again  of 
that  will  to  bis  friends  at  his  bedside  in  the  last 
hour  of  his  life.  Their  testimony  is  on  the  rec- 
ord. It  is  full,  positive,  direct,  and  particular, 
without  any  difference  between  them.  Tbe 
credit  and  character  of  those  witnesses  are  un- 
impeached.  The  defendants  attempted  to  as- 
sail them,  but  these  witnesses  examined  for 
that  purpose,  one  and  all  of  them,  declare  that 
Bellechasse  and  Boiafontaine  were  persons  of 
IS   Ii.   ed. 


truth,  honor,  and  standing.  No  one  has  at- 
tempted to  assail  the  veracity  of  Mrs.  Harper. 
De  la  Croix's  statement  must  have  been  a  mis- 
understanding of  Clark's  language.  If  not  so, 
still  it  must  yield  to  tbe  testimony  of  three  wit. 
nesses,  to  each  of  whom  Clark  said  at  different 
times  in  connection  with  his  will,  that  Myra 
was  his  legitimate  child,  and  to  two  of  whom 
he  admitted  his  marriage  with  her  mother. 

There  was  but  one  way  to  get  rid  of  the  force 
of  the  complainant's  evidence  in  support  of  her 
legitimacy.  It  was  to  assail  the  integrity  of  her 
witnesses.  The  way  in  which  that  was  at- 
tempted, I  have  shown  in  respect  to  Meadames 
Despau  and  Caillavet.  It  has  succeeded  wiUi 
the  majority  of  the  judges  who  have  tried  this 
cause  with  me.  But  I  feel  authorized  to  say, 
that  in  all  of  my  experience  In  the  profession, 
I  have  never  heard  of  witnesses  so  assailed  be- 
fore and  upon  such  illegal  testimony;  not  in- 
sufficient, but  inadmisaibly  introduced  into 
this  cause  for  that  purpose.  !My  brother  Daniel 
thinks  as  1  do,  and  will  express  himself  ac- 
cordingly. Besides,  these  witnesses  have  been 
said  to  be  unworthy  of  credit,  when  in  the 
most  important  particulars  of  tJieir  testimony, 
concerning  Clark's  marriage  with  the  mother 
of  the  complainant,  and  of  her  legitimacy,  they 
are  confirmed  by  other  disinterested  witnesses 
to  whom  Clark  admitted  both;  not  once,  but 
several  times  on  different  occasions.  These 
persons  are  strangers  to  the  parties  in  this  suit. 
*in  all  of  those  relations  of  life  which  [*5Sa 
might  be  supposed  to  incline  them  to  favor  ei- 
ther. They  have  not  any  connection  with  each 
other,  except  in  those  social  relations  which 
made  them  companions  and  the  intimate  friends 
of  Clark.  They  have  lived  apart  at  remote  dis- 
tances for  many  years  since  the  death  of  Clark, 
knowing  nothing  of  his  child,  except  as  she 
was  seen  by  them  in  her  infancy,  receiving  pub- 
licly the  caresses  of  her  father  and  hearin;; 
from  him  hie  acknowledgment  that  she  was  his 
legitimate  child.  Boisfontaine  tells  us,  that 
Clark  frequently  told  him,  after  Zulime'a  mar- 
riage with  Gardette,  that  he  would  have  made 
his  marriage  with  her  public,  if  that  barrier 
had  not  been  made,  and  frequently  lamented 
to  him  that  it  had  been  mode,  but  that  she  was 
blameless.  But  this  witness  shall  speak  for 
himself.  His  testimony  is  taken  trota  the  rec- 
ord without  tbe  change  of  a  word. 

"Court  of  Probate. 
William  Wallace  Whitney,"] 
and  Myra,  bia  wife 


E.  O'Bearne,  and  others. 

Interrogatories  to  be  propounded  to  witness- 
es on  behalf  of  the  complainants  in  this  cause: 

Ist.  Were  you  acquainted  with  the  late  Dan- 
iel Clark,  deceased,  of  New  Orleans;  if  so,  were 
you  at  any  time  on  terms  of  intimacy  with  him  T 

2d.  Did  the  said  Daniel  Clark  leave,  at  bis 


hcther  said  child  is  still  living;  and,  if  living 
what  name  it  now  bears;  as  also  state  when  and 
where  and  at  what  times  said  acknowledgment 
of  said  child  was  made. 

3d.  Have  you  any  knowledge  of  a  will  said 
to  have  been  executed  by  said  Clark,  shortly 
before  his  decease;  did  you  ever  read  or  seethu 
said  will,  or  did  Daniel  Clark  ever  tell  you  that 
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lie  was  making  Baid  will,  or  liad  made  said  will 
If  BO,  at  U'hat  time  and  place ;  and  if  more  than 
once ;  state  how  often  and  when  and  where. 

4lh.  If  you  answer  the  last  question  affirma- 
tivelf,  state  whether  the  said  Daniel  Clark  ever 
declared  to  70U,  or  to  anyone  in  your  presence, 
the  contents  of  the  said  will ;  and  If  ao,  state 
the  whole  of  said  declarations,  and  the  I 

Kce,  and  manner,  in  which  they  were  made, 
ore  whom,  and  all  the  circum stances-  which 
occurred,  when  such  declaration  was  made. 

6th.  State  how  long  before  his  death  you  saw 
B83*7  the  said  Daniel  'Clark  for  the  last  time; 
how  long  before  his  death  he  spoke  of  his  last 
will,  and  what  be  said  in  relation  to  his  afore- 
said child. 

flth.  State  whether  you  ever  heard  anyone 
say  he  had  read  the  said  will;  if  so,  state 
whom,  what  was  said,  and  whether  the  aaid 
person  is  now  living  or  not. 

(Signed.)     Wm.  W.  Worthington, 

For  Plaintiff. 
Cross -Examined. 

Ist.  Each  witness  examined  and  answering 
any  one  of  the  foregoing  interrogatories,  is  de 
sired  to  state  his  name,  age,  residence,  and  era- 
ployment;  and  whether  he  is  in  any  mannei 
connected  with  or  related  to  any  of  the  parties 
to  the  suit,  or  has  any  interest  in  the  event  of 
the  same. 

2d.  How  long  did  you  know  Daniel  Clark. 
and  under  what  circumstances!  And  if  you 
presiune  to  state  that  Daniel  Clark  left  any 
child  at  bis  decease,  state  who  was  the  mother 
of  said  child,  and  who  was  the  husband  of  that 
mother.  State  all  the  circumstances  fully  and 
in  detail,  and  whether  said  Clark  was  ever 
married;  and  if  so,  to  whom,  when  and  where. 

3d.  If  said  Clark  ever  acknowledged  to  you 
that  he  supposed  himself  to  be  the  lather  of  a 
child,  state  when  and  where  he  made  such  an 
acknowledgment,  and  all  the  circumstances  of 
the  recognition  of  such  a  child  or  children, 
and  whether  the  act  wua  public  or  private, 

4tb.  Did  said  Clark  consider  you  as  an  inti- 
mate friend,  to  wliom  he  might  confide  coni- 
u^'nications  so  confldential  as  those  relating  to 
his  wi'lT  If  aye,  state  what  you  know  of  your 
own  pel  finnal  knowledge  ot  the  contents  of 
said  will,  and  be  careful  to  distinguish  between 
what  you  state  of  your  own  knowledge,  and 
what  from  hearsay. 

The  defendants  propound  the  foregoing  in- 
terrogatories with  a  full  refr.'rvation  of  all  legal 
exceptions  to  the  interrogatories  In  chief,  tlie 
same  not  l>eing  pertinent  to  the  ianue,  and  tlie 
last  of  said  interrogatories  being  oalcutaled 
merely  to  draw  from  the  witnesses  hearsny  dec- 
larations. (Signed)      L.  C.  Dunran, 

For  Defendants. 
In  pursuance  of  the  annexed  commiK^ion, 
directed  to  mc,  the  undersigned,  justice  of  tho 
peace,  personally  appeared  Pierre  Baron  Boii- 
fontaine,  who,  being  duly  sworn  to  declare  the 
truth,  on  the  questions  put  to  him  in  this  cause, 
in    answer    to    the    foregoing    interrogatories, 

Iflt.  In   reply  to  the  first  interrogatory,   he 

I  was  acquainted  with  the  late  Daniel  Clark, 
of  New  Orleans,  and  was  iriany  years  infjmate 
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*ad.  In  reply  to  the  second  Interred-  ['Mf 

Mr.  Clark  left  at  his  death  a  daughtar,  Damd 
Myra,  whom  he  acknowledged  as  hia  own,  be- 
fore and  after  her  birth,  and  sa  long  as  bi 
lived.  In  my  presence  he  spoke  of  the  neee*- 
sary  preparation  for  her  birth;  in  my  presence 
asked  my  brother's  wife  to  be  present  at  her 
birth;  and  in  my  presence  proposed  to  my 
sister  and  brother-in-law,  Mr.  S-  B.  Davis,  that 
they  should  take  care  of  her  after  her  birtli. 
Aft«r  her  birth  he  acknowledged  her  to  me  u 
bis  own,  constantly,  and  at  various  placea. 
He  was  very  fond  of  her,  and  seemed  ta  tatr 
pleasure  in  talking  to  me  about  her-  When  hi 
communicated  to  me  that  he  was  making  bit 
last  will,  be  told  me  be  should  aeknowledgv 
her  in  it  as  his  legitimate  daughter.  The  day 
before  he  died,  he  spoke  to  me  about  her  wiib 
great  affection,  and  as  being  left  bis  estate  a 
his  last  will.  The  day  he  died  he  spoke  of  her 
with  the  interest  of  a  dying  parent,  as  heir  of 
his  estate  in  bis  last  will.  She  is  still  living, 
and  is  now  the  wife  of  William  WalUoe  Whil 
ney. 

3d.  In  reply  to  the   third  interrogatory,  hr 


About  fifteen  da^s  before  Mr.  Clark's  death. 
I  was  present  at  his  house,  when  he  handed  to 
Chevalier  De  la  Croix  a  sealed  packet,  and 
told  him  that  his  last  will  was  finished,  and 
was  in  that  sealed  packet.  About  ten  days  be- 
fore this,  he  had  told  me  that  it  was  done. 
Previous  to  this,  commencing  about  fonr 
months  before  his  death,  he  had  often  told  me 
he  was  making  his  last  will.  He  said  this  In 
conversations  to  me  on  the  plantation,  and  at 
his  house;  and  I  beard  him  mention  this  snb- 
ject  at  Judge  Pitot's.  I  frequently  dined  ai 
Judge  PitoVs,  with  Mr.  Clark,  on  Sundavii. 
The  day  before  he  died,  be  told  me  that  hi-' 
last  will  was  below  in  his  office  room,  in  hi* 
little  black  case.  The  day  he  died,  he  men- 
tioned his  last  will  to  me. 

4th.  In  reply  to  the  fourth  Joterrogatoiy,  b- 


I  was  present  at  Mr.  Clark's  house,  abou: 
fifteen  days  before  his  death,  when  he  toot: 
from  a  small  black  case,  a  sealed  packet,  banl 
ed  it  to  Chevalier  De  la  Croix,  and  said,  my 
last  will  is  finished;  it  is  in  this  sealed  packet 
with  valuable  papers;  as  you  consented,  I  hai-e 
made  you  in  it  tutor  to  my  daughter.  It  any 
misfortune  happens  to  me,  will  you  do  for  her 
all  you  promised  me;  will  you  take  her  atow 
from  M'.  Davis!  I  have  given  her  »'.l  my 
estate  in  my  will,  an  annuity  to  my  mother. 
and  some  legacies  to  friends;  you,  Fitot  and 
Bellechnsse,  are  tlie  executors.  About  ten  day^ 
before  this,  Mr,  Clark,  talking  of  Myrm.  sail 
that  his  will  was  done.  Previous  to  this,  hr 
often  told  me,  commencing  about  four  loonlhi 
before  his  death,  that  he  was  making  his  lis! 
II.  In  these  conversations,  he  told  me  that 
his  will  he  should  ackno«ledpe  his  dauirtitcr 
Myra  *as  his  legitimate  daughter,  and  [*5Si 
give  her  all  his  property.  He  told  me  thai 
Chevalier  De  !a  Croix  had  consentrd  to  be  he- 
tutor  in  his  will,  and  had  promised,  if  he  did 
before  doing  it,  to  go  at  once  to  the  North,  snd 
take  her  from  Mr.  Davis;  that  she  was  to  bt 
ediii'ated  in  Europe.  He  told  me  that  Chevt- 
Dc  la  Croix,  Judge  Pitot,  and  Colonel  Belle- 
ri  Howkrd  IS. 
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chHw,  were  to  be  executors  !n  hia  will.  Two 
or  Uiree  days  before  his  death,  I  canie  to 
Mr.  Clark  on  pUntation  business;  he  told 
he  felt  juite  ill.  I  aaked  him  if  I  iliould 
main  with  him ;  he  answered  that  lie  wished 
me  to.  1  went  to  the  plantation  to  set  things 
in  order,  tliat  1  might  stay  with  Mr.  Clark,  and 
returned  the  same  daj,  to  Mr.  Clark,  and  atajed 
with  him  constantly  till  he  died.  The  day 
before  he  died,  Mr.  Clark,  speaking  of  hia 
daughter  Myra,  told  me  that  hia  last  will  was 
in  hia  office  room  below,  in  the  little  black 
case;  that  he  could  die  contented,  aa  be  had 
insured  hia  eatate  to  her  in  the  will.  He  i 
tionedtaispteasurethathe  had  made  his  mother 
comfortable  by  an  annuity  in  it,  and  ren; 
bered  some  friends  by  legacies.  He  told 
how  well  satisfied  he  was  that  Chevalier  De  la 
Croix,  Judge  Pitot  and  Bellcchaaac,  were  exec- 
utors in  it,  and  Chevalier  De  la  Croix  Myra's 
tutor.  About  two  hours  before  hia  death,  Mr. 
Clark  showed  atrong  feelinga  for  said  Myra, 
and  told  me  that  he  wished  hia  will  to  be  taken 
to  Chevalier  De  la  Croix,  aa  he  was  her  tutor 
aa  well  aa  one  of  the  executors  in  it;  and  just 
afterwards  Mr.  Clark  told  Lubin,  his  c 
dential  servant,  to  be  sure,  as  soon  as  he  i 
to  carry  his  little  black  case  to  Chevaliei 
la  Croix.  After  this,  and  in  a  very  short  time 
before  Mr.  Clark  died,  I  saw  Mr.  RelF  take  a 
bundle  of  keys  from  Mr.  Clark's  armoire,  om 
of  which,  I  believe,  opened  the  little  black  case 
I  had  seen  Mr.  Clark  open  it  very  often.  Aftei 
taking  these  keys  from  the  armoire,  Mr.  Belt 
went  below.  When  1  went  below  I  did  not 
see  Mr.  Self,  and  the  olSee'  room  door  was 
shut.  Lubin  told  me  that  when  Mr.  Relf  went 
down  with  the  keys  from  the  armoire,  he  fol- 
lowed, saw  him  then,  on  getting  down,  go 
into  the  office  room,  and  that  Mr.  Relf,  on 
going  into  the  office  room,  locked  the  offlce 
room  door.  Almost  Mr.  Clark's  last  words 
were  that  his  last  will  must  be  taken  care  of 
on  said  Myra's  account. 

Sth.  In  reply  to   the  fifth  interrogatory,  he 


I  with  Hr.  Clark  when  he  died;  I  was 
by  him  eonatantlv  for  the  last  two  days  of  hia 
life.  About  two  hours  before  he  died,  he  spoke 
of  his  last  will  and  his  daughter  Myra  in  con- 
nection, and  almost  his  last  words  were  about 
her,  and  that  this  will  muat  be  taken  care  of 
on  her  account. 

Gth.  In  reply  to  the  sixth  Interrogatory,  he 


When,  after  Mr.  Clark's  death,  the  dtsap- 
588*]  pearance  of  his  last  'will  was  the  sub- 
ject of  conversation,  I  related  what  Mr.  Clark 
told  me  about  his  last  will  in  his  last  sickness. 
Judge  Pitot  and  John  Lynd  told  me  that  they 
read  it  not  many  days  before  Mr.  Clark's  lait 
sickness;  that  its  contents  corresponded  with 
what  Mr.  Clark  had  told  me  about  it;  thitt 
when  they  read,  it  was  finished;  was  dated  and 
signed  by  Mr.  Clark;  was  an  holograpliic  will; 
was  in  Mr.  Clark's  handwriting;  that  in  it  he 
acknowledged  the  said  Myra  as  hia  kgitimate 
daughter,  and  bequeathed  all  his  estate  to  her; 
gave  an  annuity  to  his  mother,  and  legacies  to 
flome  friends:  the  Chevalier  De  la  Croix  waa  tu- 
tor of  said  Myra,  his  daughtpr;  Chevalier  De  In 
Croix,  Oolonel  Bellechasse,  Judge  Pitot,  were 
pxecutors.  Judge  Pitot  and  John  I^d  are 
IS  K  ed. 


dead.  The  wife  of  William  Harper,  told  me 
she  read  it.  Colonel  Bellechasse  told  me  that 
Mr.  Clark  showed  it  to  him  not  many  days  be- 
fore his  last  sickness;  that  it  wa^  then  finished. 
Colonel  Bellechasse  and  the  lady,  who  was 
Madame  Harper,  are  living. 

In  reply  to  the  first  cross- interrogatory,  he 


My  name  is  Pierre  Baron  Boisfontaine ;  my 
age  about  fifty-eight;  I  have  been  some  time 
in  Madisonville ;  the  place  of  my  family  abode 
is  near  New  Orleans,  oppodite  aide  of  the  river; 
1  was  eight  years  in  the  British  army;  I  was 
several  years  agent  for  Mr.  Clark's  plantations; 
since  his  death  have  been  eng:iged  in  various 
objects;  I  now  possess  a  house  and  Iota,  and 
derive  my  revenue  from  my  slaves,  cows,  etc, 
I  am  in  no  manner  connected  with,  or  related 
to,  any  of  the  parties  of  this  suit;  1  have  no  in- 
terest in  this  suit. 

In  reply  to  the  second  cross  interrogatory,  he 

I  knew  Daniel  Clark  between  nine  and  ten 
years;  I  knew  him  as  the  father  of  Myra  Clark, 
she  was  bom  in  my  house,  and  waa  put  by  Mr. 
Clark,  when  a  few  days  old,  with  my  sinter  and 
brother-in-law,  Samuel  B.  Davis.  I  was  Mr. 
Clark's  agent  for  his  various  plantations— first 
the  Sligo  and  the  Desert,  then  the  Houmas,  the 
Havana  Point,  and  when  he  died,  of  the  one  he 
purchased  of  Stephen  Henderson.  He  respected 
our  misfortunes,  knowing  that  our  family  was 
rich  and  of  the  highest  standing  in  St.  Domingo 
before  the  Revolution.  The  mother  of  Myra 
Clark  was  a  lady  of  the  Carrifere  family.  Not 
being  present  at  any  marriage,  I  can  only  de- 
clare it  as  my  belief,  Mr.  Clark  was  her"  hus- 
band. To  answer  this  question  in  detail  as  ia 
demanded,  it  is  necessary  that  I  state  what  was 
communicated  to  me.  It  waa  represented  to 
me  that  this  lady  married  Mr.  Desgrange  in 
good  faith;  but  it  was  found  out  some  time 
afterwards  that  he  already  had  a  living  wife, 
when  lady  NSa  Carriere,  separated  from  him, 
Mr.  Clark,  some  time  after  this,  married  her 
at  the  North.  When  the  time  arrived  for  it  to 
be  made  public,  interested  'persons  had  [•581 
produced  a  false  state  of  things  between  them; 
and  this  lady  being  in  Philadelphia,  and  Mr. 
Clark  not  there,  was  persuaded  by  a  lawyer 
employed,  that  her  marriage  with  Mr.  Clark 
was  invalid;  which  believing,  she  married  Mon- 
sieur Gardette.  Some  time  afterwards,  Mr. 
Clark  lamented  to  me  that  this  barrier  to  mak- 
ing hia  marriage  public  had  been  created.  He 
apoke  to  me  of  hia  daughter  Myra  Clark,  from 
the  first,  as  legitimate;  and  when  he  made 
known  to  me  that  he  was  making  his  last  will, 
he  said  to  me  that  he  should  declare  her  in  It 
aa  his  legitimate  daughter.  From  the  above  I 
believe  there  waa  a  marriage. 

In  reply  to  the  third  cross- interrogatory,  he 


Mr,  Clark  made  no  question  on  this  subject 
before  and  after  her  birth,  and  as  long  aa  he 
lived  he  exercised  the  authority  of  a  parent 
over  her  destiny.  He  waa  a  very  fond  i»rent; 
he  sustained  the  house  of  Mr.  Davia  and  Mr. 
Harper,  because  my  sister  had  her  in  care,  and 
Mrs.  Harper  suckled  her.  He  sustained  Har- 
per as  long  as  he  lived,  and  conferred  great 
benefits  on  my  brother-in-law.  He  apoke  of  her 
mother  with  great  respect,  and  frequently  told 
lilt 
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me  after  her  niBrriage  wiUi  Mr.  Gardette,  that 
he  would  have  made  hia  marriage  with  her 
[mblic  if  that  barrier  had  not  been  made,  and 
frequently  lamented  to  me  that  this  barrier  had 
been  made,  but  that  she  was  blameless.  Ee 
said  he  never  would  give  Myra  a  stepmother. 
When,  in  1813,  he  communicated  to  me  that  he 
svas  making  his  tost  will  for  her,  he  showed 
great  sensibility  as  to  her  being  declared  le- 
gitimate in  it.  While  I  was  with  him  at  bis 
death  sickness,  and  even  at  the  moment  he  ex- 
pired, he  was  in  perfect  possession  of  his  senses; 
and  no  parent  could  have  manifested  greater 
affection  than  he  did  for  her  in  that  period. 
Nearly  his  lost  words  were  about  her,  and  that 
his  will  must  be  taken  care  of  on  her  account. 
She,  the  said  Myra,  is  the  only  child  Mr.  Clark 
ever  acknowledged  to  me  to  be  his.  She 
bom  in  July,  1S06. 

In  reply  to  the  fourth  crosS'interrogatory,  he 


I  was  a  friend  of  that  confidential  character, 
from  the  time  of  said  Myra's  birth.  Mr.  Clark 
treated  me  as  a  confidential  friend  in  matters 
relating  to  her  and  his  affairs  generally. 

In  reply  to  the  fourth  cross- inter  rogatory: 

I  have  stated  what  I  knew  concerning  Mr. 
Clark's  last  will.  My  recollection  of  these  facts 
is  distinct.  The  circumstances  connected  with 
them  were  of  such  a  character  that  my  recol- 
lection of  them  could  not  easily  be  impaired. 
(Signed)  P.  Baron  Boisfontaine. 

Which  answers  being  reduced  to  writing 
were  gwom  to  and  signed  by  the  said  witness 
in  my  presence;  in  testimony  whereof  I  have 
588*]  'hereunto  a£Ssed  my  hand  and  ^vate 
Mai,  at  the  parish  of  St.  Tammanj',  in  the 
State  of  Louisiana,  this  twenty -seventh  day  of 
^f ay, ' eighteen  hundred  and  thirty-five. 

(Signed)  David  B.  Morgan, 

Justice  of  the  Peace,     [l.  s. 

A  true  copy  of  the  commission  for  intei 
rogatories  (and  answers  thereto),  propounded 
to  Pierre  Baron  Boisfontaine,  on  file  in  Coun 
of  Probates,  in  and  for  the  Pariah  and  City  of 
New  Orleans.  W,  F,  C,  Duplessis, 

Register  of  Wills." 

New  Orleans,  20th  April,  1840. 

Bellechasse's  testimony  confirms  that  of  Bois- 
fontaine, a9  to  Clark's  frequent  acknowledg- 
ments that  Myra  was  his  leijitimale  daugtiler. 
Mrs.  Smyth,  formerly  Mrs.  Harper,  who  nursed 
her,  does  the  same.  Each  of  them  also  speaks 
with  posEtiveness  concerning  the  will  of  1S13. 
With  three  such  witnesses  to  sustain  them,  I 
believe  that  Mesdames  Despau  and  Caillavet 
have  spoken  the  truth  concerning  Clark's  mar- 
riage with  Zulime.  If  they  did  not,  the  test! 
mony  of  Bellechasse,  Boisfontaine,  and  Mrs 
Smyth,  is  the  most  remarkable  coincidence  of 
truth  with  fal<!chood  that  has  ever  happened: 
and  it  can  only  be  resisted  by  imputing  to  all 
of  them,  a  combination  t«  perjure  thcmseJvp» 
for  the  same  purpose.  That,  no  one  has  sai'l 
or  can  believe.  Bellechasse  and  Boisfontaine 
were  brought  into  this  case  as  witnesses,  with 
characters  of  their  own  to  command  belief  and 
respect.  Neither  of  them  can  be  doubted,  for 
the  defendant's  witnesses  who  were  brought  to 
assail  them,  could  only  answer  that  both  had 
always  been  honorable  men.  Mrs.  Smyth's 
veracity  has  not  been  questioned  in  any  way.  I 
cannot  then  but  believe,  that  the  paterni^  and 
1120 


le^timacy  of  Myra  Clark  Oaiiiea  hu  been  foUy 
established,  (U  the  law  requires  it  to  b«  dons. 
There  is  nothing  in  the  caae  opposed  to  it, 
but  those  doubts  and  auspicious  which  win 
sometimes  bear  down  truth,  in  ita  relation  to 
the  extraordinary  realities  of  life.  "The  history 
of  Mrs.  Gaines  is  one  of  than.  It  has  becii 
made  more  so  by  the  result  of  her  case  in  thii 

I  will  now  notice  two  other  points  whiek 
were  urged  in  tlie  argument  of  this  caae. 

It  was  said,  the  complainant  could  not  n- 
cover,  even  if  it  had  been  proved  or  was  id- 
mitted  that  her  father  and  mother  were  mar- 
ried, because  there  had  not  been,  before  thiL 
marriage  took  place,  a  sentence  of  the  nnllilr 
of  the  marriage  with  Desgrange. 

The  other  was,  supposing  Zulime  to  Idtf 
been  then  free  to  marry  and  that  she  did  marrr 
Clark,  it  was  a  clandestine  'marriage,  [*S>* 
which  has  no  civil  effects  according  to  the  liv 
of  I«uisiana,  to  give  to  the  iuue  a  right  of  ia- 
lieritanee. 

An  inaccurate  translation  of  the  4th  I«w,  of 
the  20th  Tit.  of  the  8th  Book,  of  the  Nnm 
Recopilacion,  was  cited  in  support  of  the  firn. 
It  shall  be  given  at  length,  followed  by  the 
original,  and  nith  what  I  believe  to  be  a  eor 
rect  translation.  Without  doing  so,  the  ia- 
application  of  the  law  to  this  case  would  Bot 
be  seen. 

The  8th  Book,  Tit.  20,  Law  4,  Nueva  Bew- 
pilacion,  as  translated  and  cited,  reads  thai- 
"Should  a  woman,  either  married,  or  even  only 
publicly  betrothed,  before  Our  Holy  Mother  tfct 
Church,  commit  adultery,  although  she  shonU 
allege  and  show  that  her  marriage  is  mil 
and  void,  either  on  account  of  near  nlatios- 
ship  by  consanguinity,  or  affinity  within  tk 
4th  degree,  or  because  one  of  the  spanat 
was  previously  bound  by  another  Bur- 
riage,  or  had  made  a  vow  of  chastity,  or  m 
about  entering  a  religious  community,  or  hti 
some  other  reason — yet  for  all  this  she  ii 
not  to  be  allowed  to  do  what  is  forbidden;  ut 
she  cannot  prevent  her  husband  Irom  bringii; 
a  suit  for  adultery,  both  against  her  and  tk 
adulterer,  as  if  the  marriage  was  not  a  trw 
one.  We  decree  against  such  persons — win* 
we  consider  as  having  committed  adultery  ftp 
habemos  por  odulteros),  the  law  of  the  fiM< 
be  strictly  followed,  which  treats  al>out  adnH- 
erers,  and  is  the  first  law  of  this  titles"  !i<t 
Nueva  Rec.,  Book  8,  tit.  20,  law  4.) 

The  original  is  as  follows: 
Ley  nil.  Que  la  desposada  que  comet«  aditto 

rio,  no  se  escusa  por  dezir  que  el  matrinMi* 

fue  ninguno  y  no  valio. 

Si  alguno  mugcr  estando  con  alguno  csMdh 

0  desposada  por  palabras  de  presente  en  hu  if 

la      sancto     madre     tel'"* 

[Doa    Fernando     y  conietiere       adulterio,      ^ 

mcbnsl'eVeB^de  "  """^V^     **     '^'^    7    P™" 
to.     Cap.  31.1  poralgunascausaayiaiow 


ntnguno,  hora  por  ser  parientes  eo  cflsanpwi- 
idad.  o  alinidad,  dentro  del  quarto  grado.  kn 
porque  qualquicra  dellos  sea  obligado  ania  ' 
ntro  matrimonio,  o  aya  facho  voto  de  estidid' 
de  entrar  en  religion,  o  por  otra  oo*a  alglMk 
pues  ya  por  ellos  no  q'  do  de  fazer  lo  q'  * 
deuia,  q'  por  esto  no  se  escusen  a  que  el  vuik 
!»  acusar  de  adulterio,  aai  aljL  muger  t^ 
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le;ea,  que  fabla  de  Iob  que  comcten  delicto  de 
adulterior,  que  es  In  primers  deate  titulo. 
590*1  '[Correct   TransUtion,] 

Law  IV.  That  the  married  woman  who  eom- 
toits  adultery  cannot  excuse  herself  by  safin^; 
that  the  matrimon]'  was  null  and  void. 
It  any  woman  being  married  to  a  maa, 
eneaged  by  word  de  prieBenti,  in  the  face  of  the 
honr  mother  church,  shall  ootnmit  adultery, 
and  shall  say  and  prove  by  certain  causes  an  ' 
reaHona,  that  the  said  matrimony  was  nul 
either  because  the  contracting  parties  were  rf 
lated  by  consanguinity  or  i^nity  within  tli 
fourth  degree,  or  because  either  of  them  may 
have  before  contracted  the  obligation  to  marry 
another  person,  or  may  have  made  vow  of  chas- 
tity, or  to  enter  into  any  religious  order,  or  for 
some  other  reason,  on  which  account  they  were 
not  willing  to  do  what  they  ought  not  to  do, 
nevertheleas,  these  reasons  are  not  such  as  to 
prevent  the  husband  from  accusing  as  well  the 
wife  at  the  adulterous  man,  the  same  as  if  the 
marriage  had  been  valid.  And  we  order  that, 
with  regard  to  these  persons,  whom  we  bold  to 
be  adulterers,  and  likewise  with  regard  to  theii 
goods,  there  shall  be  executed  what  is  presciihed 
in  the  laiv  fuero  de  las  leyea;  which  relates  tc 
those  who  commit  the  crime  of  adultery. 

(Recopilacion  de  las  leyes;  Libro  VIH., 
Titulo  XX.,  de  las  adultrioa,  ineestos  j  eetur- 
proa.) 

I  write  diiBdently  upon  such  subjects,  but  not 
without  due  care.  The  result  of  my  examina- 
tion is,  that  the  law  just  given  baa  no  bearing 
upoD  this  case. 

It  has  not  so,  in  the  first  place,  because  the 
penalties  to  be  imposed  by  it  can  only  be  ap- 
plied to  one  who  has  been  charged  and  con- 
victed of  adultery,  upon  an  authorized  accusa- 
tion. By  that  is  meant,  such  as  the  laws  of 
Spain  permit  to  be  made  against  an  adulterer 
or  adulteress,  only  by  certain  persons,  and 
within  fixed  times.  The  Spanish  law  for  such 
a  purpose  is  as  fixed  as  is  the  punishment  of  the 
offense.  It  does  not  permit  the  charge  to  be 
made  by  any  or  every  one.  Certain  persona 
are  named  who  may  make  it,  and  another  can 
only  do  BO  when  the  scandal  baa  become  notori- 
ously offensive  to  public  purity  and  morals. 

I  shall  cite  from  the  institutes  of  Asa  Y. 
Maniel,  illustrated  by  Falaccoa,  having  the 
original  work  and  Johnson's  translation  before 
me-  And  I  do  so  becau.te  I  tind  the  translation 
introduced  into  White's  Recopilacion  is  fre- 
quently cited  in  Louisiana,  and  is  so  by  one  of 
the  learned  judges  who  sat  in  this  case  in  the 
Circuit  Court. 

"While  the  marriage  is  not  dissolved  by  the 
sentence  of  the  church,  the  father,  the  adulter- 
ess, her  brother,  paternal  and  maternal  uncles 
were  legitimate  accusers  of  the  adulterer,  and 
for  sixty  days  after  a  dissolution,  either  of 
them  may  accuse. 

591*]  'Whilst  the  marriage  continued,  if 
ttw  adultery  is  publicly  scandalous,  anyone 
belonging  to  the  town  may  accuse,  and  for  four 
months  afterward. 

If  the  husband  dies,  the  accusation  may  be 
made  in  six  months  after,  computing  from  the 
day  nrben  the  crime  — ""  »™n""H"^ 


s  committed. 


Bo,  wUlrt  the  married  persons  were  united, 
five  months  were  allowea  for  an  accusation, 
unless  force  was  used,  and  then  the  ravisher 
might  be  charged  at  any  time  within  thirty 

An  accusation  made  after  the  times  stated 
might  be  avoided  by  the  accused  by  such  an 
exception.  It  was  another  available  exception 
if  the  wife  could  prove  she  had  committed  tiie 
offcnFe  with  the  consent  of  her  husband:  so  if 
knowing  the  adultery  he  continues  to  cohabit 
with  his  wife.  Nor  could  he  accuse  after  hav- 
ing said  before  the  judge  that  he  did  not  wish 
to  accuse  his  wife.  After  accusation  and  an 
acquittal  for  want  of  proofs,  the  prosecution 
could  not  be  renewed.  A  husband  of  bad  hab- 
its and  dissolute  character  could  not  accuse,"  I 
do  not  notice  the  note  by  Palacios  to  the  text, 
from  which  the  citation  has  just  been  made, 
because  it  does  not  particularly  bear  upon  ttio 
point  in  question.  Falacioa  mo  recula  ilua  Hx 
da;  Trano  Segundo;  Sep.  ed.  160, 

I  have,  however,  been  more  particular  in  sit- 
ing the  law  for  such  accusations,  that  it  may 
be  seen,  as  the  mother  of  the  complainant  was 
never  accused  of  adultery  according  to  law. 
that  she  cannot  be  charged  now  with  being  an 
adulteress,  to  bring  upon  herself  or  her  child 
any  of  the  consequences  which  might  have  re- 
sulted to  both,  if  she  had  been  convicted  under 
the  fourth  Law,  in  Title  20,  of  the  8th  Book, 
of  Nueva  Kecopilacion.  But  had  she  been  so, 
the  law  fuero  de  las  leyes,  by  which  she  would 
have  been  punished,  does  not  declare  a  child 
that  she  may  have  had,  illegitimate.  That  can 
only  be  done  in  another  proceeding,  in  which  It 
shall  be  proved  that  such  child  was  the  concep- 
tion of  an  adulterous  connection. 

Further,  a  brief  analysis  of  the  law  will  show 
that  it  has  no  relation  to  the  purpose  for 
which  it  was  cited. 

It  provides  for  five  specific  eauses  of  canoni- 
cal impediments  for  which  a  marriage  may  be 
invalidated  or  pronounced  null,  with  a  general 
provision  for  others  of  a  like  kind,  without 
mentioning  any  civil  disability  for  which  a 
marriage  is  null  and  void,  and  declares  that  a 
married  woman,  for  such  causes  of  canonical 
impediment,  even  though  her  marriage  on  ac- 
count of  them  was  not  valid,  should  not  pre- 
vent the  husband  of  that  invalid  marriage  from 
accusing  her  of  adultery,  and  the  person  also 
with  whom  she  may  have  offended.  And  pro- 
nounces them  adulterers  "upon  whom  shall  be 
executed  what  is  prescribed  in  the  law  fuero  de 
•las  leyes,  which  relates  to  those  who  [*09X 
commit  the  crime  of  adultery." 

I  mention  the  impediments  in  the  order  that 
they  are  in  the  case.  Consanguinity  or  affinity 
within  the  4th  degree,  a  contract  to  marry  an- 
other person,  a  tow  of  chastity,  or  one  to  enter 
into  any  religious  order. 

"■'le  error  of  the  first  translation  is  a  misap- 
^ ension  of  the  original  in  respect  to  the  con- 
tract to  marry  another  person.  The  words  in 
the  orinigal  are,  "Hora  porque  qualquiera  del- 
loB  sea  obligado  antes  a  otro  matrimonio." 
They  are  rendered,  "or  because  one  of  the 
spouses  was  previously  bound  by  another  mar- 
iagc."  They  should  have  been,  "or  because 
ither  of  them  may  have  before  contracted  the 
obligation  to  marry  another  person." 

The  difference  between  the  two  U,  that  the 
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miatraDBlation  eubsUtutea  for  ft  cootract  or  ob- 
ligation to  marry,  which  does  not  excuse  the 
woman  from  the  char^  of  adultery,  thouj^b  it 
may  make  her  marriage  invalid,  an  actual 
marriage  disregarded  by  her  from  her  mar- 
riage with  another,  which  is  bigamy,  and 
which  being  Imputed  to  the  complainant's  moth- 
er, IB  said  to  make  her  illegitimate,  because, 
when  she  married  Clark,  there  had  not  been 
a  sentence  of  the  nullity  of  the  marriage  with 
Desgraiige. 

T^e   law   of  which  we   are   speaking  is   one 
wUch   declares   that   certain   criminal   impedi- 
Pieuts   to  marriage,   mentioning  only  some  of 
them,  shall  not  excuse  a  woman  from  being  an 
adulteress,  when  she  has  been  either  "marr 
or    betrothed    before    the     holy    mother,     I 
church."     But   bigamy   is   not   an   imped imi 
in  the  sense  in  which  that  word  is  used  cano 
cally  in  respect  to  marriage.     It  is  a  civil  < 
jeetion,  because  one  already  married,  and  that 
marriage  not  being  dissolved  by  death  c 
operation  of  law,  neither  of  the  parties 
can   contract  marriage   with   another   without 
being  piilty   of  the   olTenae  of  bigamy,  which 
is  punished  by  the  Spanish  law  as  an  offense, 
differently  from  what  adultery  is,  and  with  the 
severest  penalites.     Had  it  been  intended  tb 
a   marriage   with   a   bigamist   should   make 
woman  an  adulteress,  if,  upon  finding  out  t 
imposition  upon  her,  she  shall  abandon  the  i: 
poBtor  and  marry  another,  it  would  have  been 
BO  declared.     But  that  is  not  done,  and  there- 
fore the  4th  law  of  the  2(Hh  title  of  the  8tb 
book  of  the  Nueva  Recopilaeion  cannot  he  ap- 
plied in  this  case. 

But  there  was  in  the  argument  a  further  mis- 
apprehension of  the  ecclesiastical  law  of  Spain 
in  respect  to  the  cases  of  marriage  for  which 
sentence  of  nullity  was  necessary,  before  the 
marriage  was  considered  as  legally  dissolved 
only  partially  so  far  separation  a  mensa 
thoro.  Such  sentences  were  so,  only  in  cases 
canonical  impedimenta,  whether  they  were  such 
SOS*]  as  'made  the  marriage  void  or  voidable. 
But  in  the  case  of  an  objection  to  the  validity 
of  a  marriage  on  account  of  a  civil  disability, 
and  not  a  canonical  impediment,  no  declaratory 
sentence  of  nullity  is  absolutely  necessary. 
Tlie  most  familiar  instances  of  the  last  found 
in  the  books,  is,  when,  at  the  time  of  a  second 
marriage,  one  of  the  parties  had  been  previ- 
ously legally  married,  and  that  marringe  not 
disaolveil  by  death  or  the  operation  of  law. 
Such  was  the  marriage  of  the  complainant's 
mother  with  Desgrange. 

In  such  cases,  the  marriage  being  void  from 
its  beginning,  on  account  of  the  bigamy,  it  is 
not  necessary  that  there  should  be  a  declarntory 
sentence  of  nullity  to  reinstate  the  party  im- 
posed upon  in  all  the  rights  of  a  single  person, 
or  unmarried  condition.  Where  there  is  bigamy 
there  is  never  a  complete  marriage,  it  being 
only  an  abuse  of  the  forms  of  marriage,  in  vio- 
lation of  the  ecclesiastical  and  civil  taw,  which 
declares  "that  marriage  Is  null  where  either  of 
the  parties  stand  already  married  to  another 
person ;  for  as  one  cannot  be  married  to  two 
persons  at  once,  the  marriage  to  the  first  being 
valid,  the  other  must  be  void." 

It  is  true,  in  such  cases,  the  ecclesiastical 
court  may  he  rcsovti'd  to  by  the  party  imposed 
upon,  to  get  a  do  c  In  ration  from  it  that  the  mar- 
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riage  b  void,  but  not  on  account  of  its  being  a 
matrimonial  cause  exclusirely  of  eecleaiastiol 
cognizance,  because,  aa  Palacioa  says,  that  tha 
causes  or  trials  of  those  who  contract  a  seeoiid 
marriage  during  thft  life  of  the  first  wife  are  b; 
a  royal  circular  of  the  6th  February,  1770,  L 
10,  tit.  28,  lib.  12,  Nue  Recop.,  declared  eirtu 
sively  of  royal  or  lay  and  militBt7  jurisdic- 
tions, according  to  the  persons  who  may  offend; 
but  that  by  the  royal  decree  of  the  10th  Dftta- 
her,  1781  [which,  however,  does  not  appear  in 
the  Nue  Rec.),  the  ecclesiastical  juriadictim 
may  also  take  cognizance  of  the  mode,  and  for 
the  reason  expressed  by  the  same  deem. 
White,  Rec.  1,  48,  note  28.  But  it  is  optioiulta 
the  party  to  make  such  an  application  to  the 
Ecclesiastical  Court,  and  if  it  be  done,  the  <iii« 
tion  of  the  validity  of  the  marriage  will  be 
raised,  and  whatever  sentence  the  court  hut 
give  will  be  binding.  But  if  convinced  of  Ih'f 
bigamy,  the  victim  of  it  may  voluntarily  niih- 
draw  from  cohabitation  with  the  bigami-i. 
For  doing  so,  no  penalty,  ecclesiastical  or 
otherwise,  is  incurred,  nor  any  for  manjiu 
a^ain  without  a  sentence  ol  the  nulH^  of  mEli 
vicious  marriage. 

It  has.  however,  been  suggested  if  in  a  mir 
riage  void  for  bigamy,  a  party  shall  be  allowcl 
to  withdraw  from  it,  without  a  sentence  oi 
nullity  bein^  obtained,  that  the  obligation  ot 
marriage  will  be  impaired.  The  answer  is 
that  experience  shows  the  contrary,  as  the  mi: 
which  is  allowed  in  such  cases  for  the  restita 
tion  of  conjugal  rights,  at  the  instance  of  tlh- 
party  who  has  'been  left,  is  sufficient  ['SH 
to  prevent  such  abuse,  and  to  preserve  the  in 
tegrity  of  marriage.  In  such  a  suit,  the  hat 
band  or  wife,  as  the  ease  may  be,  alleges  thii 
the  party  proceeded  against  has  withdrawn 
from  cohabitation,  and  asks  that  the  dcfendacl 
may  be  compelled  to  return  to  it.  The  proceg- 
to  compel  an  answer  is  vindicatory  it  the  it 
fendant  is  contumacious.  When,  however,  tlx 
party  answers,  the  marriage  can  be  denied;  or 
if  there  had  been  a  valid  marriage,  other  cauKi 
being  BuQIcient  to  justify  a  separation  a  menM 
et  thoro,  can  be  pleaded  in  bar  of  the  suit.  II. 
in  such  a  suit,  the  validity  of  the  marriage  i' 
affirmed,  the  defendant  is  compelled  to  return 
to  cohabitation.  Again,  the  law  for  puniahin; 
bigamy  prevents  parties  from  marrying  in  >u(b 
cases,  unless  the  proof  that  it  was  commillol 
against  them  is  certain  and  conclusive. 

"""  ^oncluaion  upon  this  point,  the  law  de 
that  bigamy  makes  a  marriage  void  a>  il 
^r  had  been,  replaces  the  parties  as  t)ir< 
ally  were  before  ^uch  a  connection.  iL-i 
though  it  may  be  expedient  to  have  a  sentencr 
of  its  nullity  declared  for  the  purpose  of  mtoi- 
ing  rights  of  projjerty,  it  is  not  neoessaiv  to 
enable  the  party  imposed  upon  to  marry  again. 
Everything  concerning  property  or  msriTsl 
rights,  when  such  a  sentence  has  been  girn. 
returns  hinc  inde  to  its  former  condition.  But 
the  sentence  in  such  cases  is  not  a  divort*  "J 
issolution  of  the  marriage,  for  that  cannot  i* 
dissolved  which  was  never  contracted,  but  ii  i> 
a  declaration  that  it  is  null  and  void  from  tb( 
beginning,  and  that  the  party  is  free  from  «'7 
bond  of  marriage,  and  had  and  hath  the  lib 
erty  and  freedom  of  marrying  with  anotiif 
person.  Not  that  as  a  consequence  of  th»  *»■ 
tence,  the  party  baa  »  right  to  marry  anoilirr 
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perton,  but  had  ft  riglit  b«fon  the  Bentence  of 
nulli^  was  ftntioaiiMd,  on  kccoimt  of  the  mar- 
riage having  been  void  from  the  beginning. 
DneheHa  of  Cleveland's  case  against  Fielding, 
In  the  Arches  Court  of  Ouiterburjr. 

Such  is  the  fixed  form  in  ecclesiastical  pro- 
cecdings  for  a  aentence  of  the  nullity  of  a  mar- 
riage on  account  of  bigamy. 

It  now  only  remains  for  me  to  .notice  the 
other  objection  against  the  right  of  the  com- 
plainant to  recover.  It  is,  that  as  the  marriage 
of  Clark  with  her  mother  was  clandestine,  that 
it  illegitimates  her  for  the  purposes  of  inherit- 
ance. I  shall  not  apeak  of  the  general  or  par- 
ticular consequences  of  clandestine  marriages 
under  the  Spanish  law,  as  the  facte  of  the  case 
do  not  seem  to  me  to  make  it  pertinent.  All 
that  may  have  been  said  upon  this  point  as  to 
the  effect  of  such  a  marriage  in  Louisiana,  ujun 
the  parties  and  upon  children  can  have  no  in- 
fluence upon  the  children  of  marriages  validly 
contracted  in  another  political  sovereignty. 

The  objection  assumes  that  the  marriage  of 
596*]  Clark  and  Zulime  *in  Philadelphia  in 
some  way  or  other,  but  not  definitely  stated, 
was  subject  on  account  of  the  domicil  of  the 
parties  in  Louisiana,  to  its  laws  prohibiting 
clandestine  marriages.  In  other  words,  that  a 
secret  marriage  lawfully  contracted  by  persons 
in  tranaitu  in  a  sovereignty  in  which  such  :l 
marriage  is  not  prohibited,  will  not  give  legiti- 
macy to  the  ofTspring  within  the  jurisdiction  of 
the  domicil  of  the  parents,  if  it  be  kept  secret 
there. 

The  right  of  persons  to  marry  in  every  conn- 
try  where  they  may  happen  to  be,  is  not  denied, 
if  there  be  no  impediment  there  or  in  the  con- 
dition of  the  parties  iq  respect  to  the  law  of 
their  domicit  to  prevent  them  from  contracting 
marriage.  Before,  then,  the  validity  of  the 
marisge  of  the  complainant's  father  with  her 
mother  in  Philadelphia  can  be  denied,  it  must 
be  shown  that  they  could  not  contract  it  on  ac- 
count of  a  legal  disability  either  there  or  in 
Louisiana.  The  first  is  not  pretended.  The 
only  objection  to  it  is  that  she  was  previously 
married  to  Desgrange.  That  cannot  prevail, 
for  I  think  it  has  been  shown  that  Zulime'i 
marriage  was  void  on  account  of  lij^  bigamy  in 
mariying  her,  and  that  she  had  the  right,  with- 
out any  sentence  of  its  nullity,  to  marry  an- 
other, either  in  Louisiana  or  elsewhere.  It  ia 
certain  that  in  such  a  case  of  bigamy,  she 
could  marry  again  in  Pennsylvania.  Their  off- 
spring there  would  be  legitimate.  It  cannot  be 
made  otherwise,  because  their  child  happened 
to  be  born  in  Louisiana.  Legitimacy  is  the 
lawful  consequence  of  lawful  marriage,  and  it 
cannot  be  taken  away  by  any  subsequent  mis- 
conduct of  parents  in  respect  to  the  marriage 
itself.  Heirship,  or  the  right  of  legitimate  i 
children  to  inherit  from  deceased  parents,  de- 
pends upon  the  law  of  the  place  where  the 
property  may  be.  Parents  cannot  change  it, ; 
•xc«pt  as  they  may  do  so  according  lo  law. 
This  being  so,  their  misconduct  cannot  alTect ' 
the  right  of  a  child  to  inherit  or  its  legitimacy 
for  such  a  purpose,  though  it  may,  in  many 
pMtkalars,  affect  their  own  rights  as  to  each 
other  and  as  to  their  property.  Concealrapnt, 
in  Louisiana,  of  a  marriage  slaewbere  by  per- 
■ons  domiciled  there,  might  very  well  affect  such 
rights,  or  the  parties  to  it  as  relate  to  prop- 
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eriy  parted  with  by  either,  whilst  they  it 
ly  concealed  their  marriage.  But  it  would  not 
do  so  becauM  tliere  was  no  marriage  between 
them,  but  from  their  not  holding  themselves 
out  to  the  community  as  man  and  wife.  It  in 
their  duty  to  do  that  by  the  ordinary  indicia  of 
the  relation.  If  they  do  not,  they  must  bet-T  the 
consequences  in  respect  to  property  and  other 
matters  which  may  concern  them,  from  their 
misconduct.  But  as  r^ards  their  children,  as 
they  are  legitimate  according  to  the  lex  loci  of 
the  marriage  for  all  purposes,  and  to  inherit 
that  portion  which  the  law  gives  them  of  the 
'estate  of  deceased  parents,  they  cannot  [*Sft8 
be  affected  in  any  way  by  their  parpnts'  conceal- 
ment of  their  marriage,  if  it  shall  be  proved 
to  have  been  valid  where  it  was  contracted. 
The  rule  in  such  cases  is,  that  where  the  mar- 
riage is  valid  by  the  lex  loci,  it  will  generally 
be  held  (not  universally)  valid  everywhere  for 
the  purposes  of  inheritance.  If  invalid  there, 
it  will  generally  (not  universally)  be  held  in- 
valid everywhere.  But  in  either  case,  the  ex- 
ceptions grow  out  of  law.  They  must  be  shown 
to  exist  as  such,  before  the  right  of  heirship 
can  be  excluded. 

The  case  of  Le  Breton  v.  Nouges,  3  tfart. 
SO,  cited  for  a  contrary  purpose,  is  absolutely 
decisive  of  the  reverse.  It  sustains,  inferential- 
ly,  the  view  of  the  right  of  the  inheritance  of 
children  under  a  valid  marriage  contracted  out 
of  Louisiana,  and  directly,  the  right  of  the  buS' 
band  to  a  marital  portion,  though  he  violated 
the  laws  of  Louisiana  in  runiiir.^  away  with  an 
heiress  in  her  infancy  to  marry  her  in  another 
sovereignty.  The  mother,  too,  of  his  wife  was 
declared  to  be  her  forced  heir  after  the  daup:h- 
ter's  death,  only  because  the  latter  left  no  child 
of  her  own.  That  case  only  decides  this,  that 
conjugal  rights  of  property  in  cases  of  mar- 
riages out  of  the  Stat«  of  Louisiana,  the  parties 
being  domiciled  there,  depend  upon  the  laws 
of  the  domicil.  That  is  strictly  the  case  every- 
where. But  the  filial  right  is  not  the  conjugal. 
The  law  gives  both,  and  both  are  protec(«d  and 
measured  according  to  law. 

Until  it  can  be  shown  that  there  is  a  taw  of 
Louisiana  excepting  the  child  of  a  lawful  mar- 
riage in  Pennsylvania  from  the  rights  of  heir- 
ship in  the  first,  on  account  of  the  domicil  of 
the  parents  at  the  time  of  such  marriage,  the 
child's  right  of  inheritance  cannot  be  denied. 

I  have  searched  in  vain  all  of  the  codes  of 
Spain  and  of  Louisiana  for  such  a  law.  I  have 
earnestly  sought  in  judgments  of  the  courts 
both  of  Spain  and  Louisiana  for  such  an  one. 
Xothing  can  be  found  in  either  concerning 
such  a  proposition.  I  think,  then,  that  I  run 
no  judicial  risk  in  saying  that  there  is  nothing 
in  the  way  ot  law,  to  be  found  interfering  with 
the  right  of  Myra  Clark  Gaines,  to  the  heirship 
of  such  portion  of  her  father's  estate  as  the  taw 
of  Louisiana  gives  to  an  only  legitimate  child. 

Something  was  said  that  her  right  to  recover 
was  barred  by  the  statutes  of  prescription  of 
Louisiana.  If  her  right  under  them  shall  be 
measured  by  the  proofs  of  the  time  of  her  birth, 
she  is  not  barred.  If  from  the  time  of  the  ille- 
gal dispostion  or  sale  of  her  father's  estate  by 
his  executors,  she  is  not  so.  If  from  the  char- 
acter in  which  she  sues  to  establish  a  n^ht  of 
inheritance,  there  is  no  statute  of  prescription 
to  bar  her  rights. 


Tbam  of  va  who  haws  borne  ow  pui  !■  Um 
StT*1  ouw  will  pMi  ■nr^T.  The  osM  will 
Hw.  y«us  hencA,  M  wall  u  now,  tbo  protM- 
■ion  will  look  to  It  for  what  h«a  bom  ruled  up- 
on ita  merita  and  abo  for  the  kind  of  teatlniony 
upon  which  thaw  merita  were  decided.  Tbe 
majorit/  of  my  brothers  who  give  the  judgment, 
•tend,  aa  thej  well  ma;  do,  upon  their  reepon- 
Bibilitf.  I  have  placed  mjMlf  alongside  of 
them,  humblj  submitting  to  have  any  error  in- 
to which  I  may  have  billen  corrected  by  our 
contemporaries  and  by  our  professional  poster- 
ity. 

The  ease  itself  presents  thought  for  our  phi- 
losophy, in  its  contemplation  of  all  the  business 
and  domestic  relatione  of  life. 

It  shows  the  hollowness  of  those  friendshipa 
formed  between  persons  in  the  greediness  of 
nin,  seeking  ita  gratification  in  a  disregard  of 
all  those  laws  by  which  commerce  can  only  be 
faonestly  and  respectably  pursued. 

It  ahowB  how  careleBBneas  in  business  and  se- 
cret partnerships  to  conduct  it  with  others  who 
are  willing  to  mn  the  risk  of  unlawful  adTen- 
tures,  may  give  to  the  latter  ita  spoils  and  Im- 
poverish those  whose  capital  alone  gave  conse- 
qnence  to  the  concern. 

It  ^owB  how  a  mistaken  confidence  given  to 
others  by  a  man  who  dies  rich,  may  be  the 
cause  of  diverting  his  estate  into  an  imjiuted 
insolvency,  depriving  every  member  of  his  fam- 
ily ot  any  part  of  their  inheritance. 

We  learn  from  it  that  long  continued  favors 
may  not  be  followed  by  any  sympathy  from 
thiMe  who  receive  them,  for  those  who  are  d 
est  to  onr  affections. 

It  shows  if  tbe  ruffian  takes  life  for  the  p 
which    he    robs,    that    a    dying   man's    sgoniss 
soothed  ooljr  bf  tears  vnd  priqwis  ftw  the  lutp- 
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NOTE. 


Tbe  Bxtrft  AnnotAtloii  here  following  is  arranged  in  the  order  of  the  ousee  in  tht 
original  reporter'a  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  i» 
given  the  volume  and  pages  of  the  caaea  to  which  the  Annotation  refer*.  After  tlio  oRicial 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  boiric  and  page  of  the 
present  edition,  the  abbreviation  L  being  UBed  for  Lawyers  Edition,  or  Law.  Ed,  for  brev- 
ity, aa  it  ia  throughout  in  the  duplicate  citationa  of  caaee  from  the  Supreme  Court. 

ABBREVIATIONS. 

F.  C.  appended  to  a  eitatton  from  the  regular  reports  of  the  U.  8.  Circuit  and  Dif 

taret  Courts  refers  to  the  aertca  of  reprints  called  the  Federal  ('aaes  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  tlie  series  of  Federal  Casca  but  is 
not  reported  in  the  rpgular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  nf  ^ucli  cs«cs  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  knotvn  aeries  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  18H0. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  I.AWyerB  Report* 
Annotated,  and  particular  attention  should  be  given  to  these  citationa,  aa  in  a  luge 
?ro[iorlian  of  cases  the  citirg  case  will  be  found  accompanied  by  a,  note  on  ita  prindpal 
point  absolutely  exhaustive  of  the  autliorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  tbe  abbrevia- 
tions for  the  'A'cll  l<nown  trinity  of  selected  case  reports.  The  American  DecUions, 
American  Reports  and  American  State  Reports. 

PPTinsylvania  State  Reports  (Pa.  8t.)  The  New  •Jersey  I.iaw  Reporta  (IT.  J.  L.)  and 
Equity  Reports  (N.  J,  Eq.)  are  distinguished  by  the  number  of  the  series,  not  bv  tha 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  I-aw  and  Kqiiity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  tha 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  casea  are  therein 
contained,  and  to  the  Reporter  Syetem  alone  of  eases  not,  at  the  date  of  the  preparation 
of  Uie  annotation,  oflicially  reported.    The  usual  abbreviations  are  used,  as  followa: 

Atl.  Atlantic  Reporter,  Bo.  Southern   Reporter, 

P«c.  Patillc  Reporter,  S.  E.  Southeastern  Reporter, 

N.  E,  Northeastern  Reporter,  8.  W.  Southwestern  Reporter, 

N.  W.  Northwestern  Reporter,  S.  Ot.  8Qpi«me  Court  Reporter. 

We  tliink  Omt  in  nil  other  respects  the  abbreviations  used  are  elear  and  familiar  l« 
all  »lio  arc  a«-us*.pn:i^d  to  tlie  us?  of  legal  reports  and  text-booka. 

l".  s.  N..ti-  '■!  H.iwiivd.  l:l  I- -d.  1124— iin^>.  Baitob. 
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Xn  HOWAKD. 


-a  How.  !-•.  18  L.  8flT,  MINERS'  BANK  OF  DUBTTQTTB  ▼.  IOWA. 

An>^^  *^^  error. —  To  give  Supreine  Court  JnrisdlctloD  onder  tba 
twenty-ttrtta  section  of  tbe  Judiciary  act  the  statute,  dmwn  Into 
question,  mnst  bave  been  passed  by  a  State,  a  member  of  tbe 
Union;  territorial  laws  are  not  comprebended  by  the  act,  p.  7. 

ated  In  dfscnsston,  obiter,  In  Lyons  v.  Woods.  1S3  IT.  Et.  S6I,  38 
L.  8G8,  14  B.  Ct  964,  where  cases  are  collected  and  reviewed;  Sagl- 
D&w  Gas  Light  Co.  t.  SaglDaw,  2S  Fed.  Et32,  In  general  dlBcnaslon  of 
Jnrlsdlctlon  under  twenty-flf  th  section. 

Twritorlaa- —  In  tbe  exercise  of  Its  plenary  power  over  tbe  pnbUc 
domain.  Congress  may  establish  territorial  govemments  and  Invest 
tbem  with  powers  of  legislation,  pp.  7,  8. 

Cited  and  principle  applied  In  Territory  ex  rel.  v.  Scott,  3  Dak. 
Ter.  400,  20  N.  W.  407,  asserting  validity  of  act  of  territorial  legis- 
lature changing  location  of  capital;  Quild  T.  First  Nat  Bank,  4  B. 
Dak.  682,  67  N.  W,  604.  an  act  prMcrlbing  rates  of  interest  recelT- 
able  npon  obligations  to  pay  money;  Plmental  t.  Marques,  8  N.  Mex. 
197,  42  Pac.  165,  an  act  limiting  number  of  territorial  officers;  Whlt- 
more  v.  Hardin,  3  Dtah.  130,  1  Pac.  467,  and  State  v.  Norman.  16 
Utah,  466,  62  Pac.  989,  an  act  prescribing  Jurisdiction  of  courts  in 
matters  of  divorce;  France  v.  Connor,  3  Wyo.  461,  27  Pac.  675,  af 
firming  power  of  Congress  to  amend  territorial  legislation  r^ard- 
Ing  polygamy.  Cited  approvingly,  but  without  pai'dcular  applica- 
tion, in  Dred  Scott  t.  Sandford,  IS  How.  501,  15  L.  740. 

Territories. —  The  annulment  by  Congress  of  part  of  a  territorial 
law  does  not  impliedly  make  tbe  residue  an  act  of  Congress,  pp. 
7,8. 

Cited  and  foUowed  In  Dnited  States  v.  Church,  G  Utah.  S73,  IS 
Pac.  479.  holding  disapproval  by  Congress  of  part  of  corporate  char- 
ter did  not  render  remainder  an  act  of  Congress. 

Cited  erroneously  to  opposite  effect  In  Northern  Pac.  B.  R.  t. 
Barnes,  2  N.  Dak,  350,  61  N.  W.  397. 

UlBceilaneous. —  Cited  In  Eeudersnu  v.  Merchants*  Ins.  Co.,  26  La 
A.nn.  347,  on  point  that  Supreme  Court  has  no  Jurisdiction  where 
record  shows  that  State  court  might  have  disposed  of  cause  with- 
out deddlQK  question  under  act  of  Congress  against  plaintiff  In  error. 
Referred  to  geaerally  In  note  to  same  case  In  Stal«  court,  43  Aol 
I>«c  121. 
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«B  Notes  on  U.  S.  Bepoits.  12  How.  B-89 

12  How.  9-21, 13  L.  871,  BINNS  t.  LAWRBNGB. 

B«v«nn«  lAwm. —  Under  the  tariff  act  of  1846,  (lasa  tamblen,  bav- 
ins the  entire  surface  or  bottom  amootlied  or  polletaed,  or  their  sidea 
figured  or  ornamented,  bj  cnttlng  or  grinding,  are  "  glass  cut,"  and 
«Db]ect  to  duty  preacrlbed  therefor,  p.  20. 

Olted  and  principle  applied  In  dleaenttng  optnton.  In  n  H.  B. 
OhUlIn  Co.,  52  Fed.  124,  1  U.  S.  App.  666,  majorlt;  holding  hem- 
stitched handkerchiefs  not  "  hemmed  handkerchiefs,"  within  mean- 
ing of  tariff  act 

12  How.  21-23,  13  L.  876,  SMITH  T.  CLARE. 

Appeal  and  •rror. —  All  the  parties  to  a  writ  of  error  mnst  ba 
named  therein;  the  name  of  one  or  more  of  them  "  and  others,"  la 
not  a  sufficient  description  to  bring  those  not  named  before  th« 
conrt,  p.  22, 

Olted  and  rale  appUed  In  The  Protector,  11  Wall.  87.  20  L.  4S, 
holding  expresalon  "and  Oo."  Insufficient,  and  dismissing  appeal  In 
admlraltr;  The  dty  ot  Lincoln,  19  Fed.  461,  holdmg  appeal  bond 
defectlre  on  ground  that  all  parties  not  named;  State  t.  Oonfleld. 
23  So.  SOS,  42  L.  R.  A.  80  (Fla.),  dlBmlaslng  writ  describing  parties 
as  "  J.  A.  et  at" 

Dlsdngnlshed  In  Gumbel  t.  Pitkin,  113  U.  S.  &48.  MO,  28  L.  1129, 
1180,  D  S.  Ct  S17,  where  writ  of  error  gave  names  of  parties  as 
found  In  record  below,  and  there  was  nothing  to  show  other  parties, 
aithongh  parties  deacril>ed  as  "  A.  B.  &  Co."  Distinguished,  also.  In 
The  Natchez,  27  Fed.  310,  under  facts. 

Appeal  and  error. —  A  cause  cannot  1m  docketed  and  dlsmisse*). 
under  the  forty-third  rule  of  the  Supreme  Oourt,  upon  a  certiflcate 
of  the  clerk  below,  which  does  not  name  every  Indlrldual  who  waa 
a  party  to  the  record,  p.  22. 

12  How.  24-89,  18  L.  877,  THRBDGILI,  y.  PINTARD. 

bdlan  lands. —  Laws  giving  settlers  a  right  of  pre-emption  Ga» 
not  be  construed  to  embrace  Indian  lands,  p.  87. 

Olted  and  followed  in  Qaines  t.  Hale.  26  Ark.  18S,  holding  settler 
acquired  no  rights  by  location  and  cnitivatlon  of  lands  prerions  to 
extinguishment  of  Indians'  possessory  riffbts  therein. 

A  pro>einptloner  of  public  lands  has  a  title  which  la  the  subject 
of  sale,  p.  SB. 

Cited  and  rule  applied  as  follows:  Myers  t.  Croft,  IS  Waa  29«, 
ao  L.  S68,  2  Neb.  482,  and  SoDtberland  v.  WhitUngton,  40  Ark.  280^ 
holding  patent  afterwards  issued  to  pre-emptionerluurestobenefltof 
Ilia  grantee:  Lamb  t.  Davenport,  IS  WalL  814,  21  L.  762,  afflrmlnc 
S.  C  1  Bawy.  621,  F.  O.  8,01S,  and  holding  pre-emption  right  mar 
be  baals  ot  contract  to  pay  money  tor  saGaslng  patent;  Bussey  t. 
Vol.  T— » 
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U  How,  24-80  Note*  OQ  n.  S.  Reports. 

tmUk,  M  n.  8.  22,  2S  Ia  814.  and  Wrlgbt  r.  8 
W.  O.  18,093,  VDBUlatng  vmllilltr  of  mortK&se  c 
to  IHOC  of  mtent;  Beley  t.  Napbtal;.  160  n.  8. 
OL  8iT,  of  *  uJe  b7  KTBiitM  of  onglnal  pn-em 
lAirmbee.  81  OaL  407.  89  Am.  Dec.  206.  and  S 
Wla.  288,  287,  C  Am.  BL  Rep.  214.  210.  87  N. 
mortgagee  of  iwe-emptloD  right  estopped  from  < 
lagvi  Pl«non  T.  Darld,  1  Iowa,  29.  enforclni 
patent  acquired  by  vendee;  dissenting  opinion. 
S  Wla.  21S,  majortt;  holding  one  of  two  Jolni 
aeqnire  no  right  by  pttrchnse  from  the  other. 
8t  Bep.  708.  Cited  approvlogly  In  discussion, 
Shearer,  SO  OaL  667;  Arnold  t.  Grimes,  2  Iowa, 

DiaUngnlahed  la  Keliom  r.  Easley,  2  Abb.  (T 
W.  0.  7,66S,  under  statute  declaring  that  aarigi 
of  righta  prior  to  patent  ahall  be  void.  DenU 
Dowell,  S6  Ala.  48.  DlatlngnlBhed  In  Bowers  t 
SM,  holding  sncb  title  not  Inheritable,  but  snbJM 
trator  as  personalty;  Bray  t.  Bagsdale,  68  ii 
cmptioQ  right  not  subject  to  levy  and  sale  on  e: 

Pabllii  tamds. —  A  settler  who,  having  a  pre-« 
Uc  lands,  sells  tbem  to  a  person  who  sells  them 
a  lien  upon  the  lands  for  the  balance  of  the  i 
and  can  enforce  It  In  chancery,  notwlthatauc 
taken  out  a  patent  In  his  own  name  under  a  snl 
law,  p.  8S. 

Cited  and  principle  relied  upon  In  the  foUov 
lock,  23  Ark.  730,  holding  where  vendee  Is  pern 
own  name  he  cannot  plead  no  consideration  in 
money;  Lewis  v.  Bosklns,  27  Ark.  63,  64,  boldin 
Into  possession  under  bond  to  make  title,  la  ee 
title  of  grantor  In  action  to  recover  purchase  m( 
47  Ark.  297,  1  S.  W.  621,  and  Hnrd  v.  Hall,  12  ' 
larly  where  vendee  takes  possession  under  de« 
to  set  off  only  amount  paid  by  him  to  perfect  til 
14  Wla.  247,  ruling  similarly  as  to  assignment 
land  certmcates.  Olted.  arguendo.  In  Wells  v.  I 
Pac  64. 

Distinguished  In  Harkness  v.  UndevbiU,  1  F 
where  parties  bad  combined  to  defraud  govenm 
patent  held  not  to  innre  to  benefit  of  orlgli 
Walworth  T.  HUes,  28  Ark.  683,  nnder  facts. 

A  rondas  cannot  avail  himself  of  the  beneflt 
and  realat  performance  of  it  on  his  part.  p.  .IS 

ated  and  prindpla  applied  in  Johnson  v.  Wall 
iag  vendee  wishing  to  rescind  ooatract  must  o: 
statu  quo. 
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87  Not«8  OD  n.  8.  It«porte.  12  How.  30-47 

UlscfllluiMiiB.—  Ctted  In  In  re  Perdne,  2  Bank.  Reg.  ISB,  IB  F«d. 
Ou.  220,  ud  Om  t.  HcUIUbd,  14  Or.  274,  68  Am.  Bep.  316,  n  Pae. 
419,  u  lnat&nc«  where  court  recofnlzed  Tendor'a  Uen. 

12  How.  89-47.  18  L.  888,  PARKS  t.  TURNBIR. 

Writ  of  «noT  bringa  ap  to  the  Supremo  Conrt  anlj  qneatlDiia  9t 
law.  p.  43. 

Cited  and  mlo  followed  In  Je&rlea  t.  Uutnal  Life  Ini.  Co.,  110  U.  B. 
300,  28  L,  IB7.  4  8.  OL  la  rafastng  to  rerlew  flndlng  of  fact  ij  lower 
Mart  ■howlng  existence  of  contract;  Dower  t.  Rlchardi,  161  V.  8. 
Bfie.  38  L.  80S,  14  a.  Ot  UK.  rnling  almllarly  aa  to  fladlng  of  fact  In 
aetlon  of  ejectment. 

The  practice  of  tba  Federal  oonrta,  aa  to  glylng;  reasone  for  Judg- 
ment and  aa  to  the  form  an  effect  of  rerdlcts.  Is  govevued  by  the 
acts  of  Oongreaa  and  the  mlqa  of  common  law  and  not  by  Stat* 
lawa,  pp.  43,  44. 

Statute  ot  JaofaUa  applies  to  defects  In  Terdlcta,  where  the  court 
GSB  determine  what  waa  the  rabatantlal  finding  of  the  juiy,  and 
that  It  corered  the  matter  In  Issue,  the  Judgment  will  not  be  rv- 
Torsed  because  of  defects  In  the  form  of  the  verdict,  p.  4S. 

Cited  and  rule  followed  In  Snyder  t.  United  States.  112  U.  S.  217. 
28  L.  «B8,  S  a  Ot  119,  holding  verdict  expressed  In  bad  English 
sufflclent  If  Intention  of  Jury  manifest;  Hopkins  v.  Orr,  124  D.  S.  S13, 
81  L.  626,  8  B.  Ct.  591,  holding  omlsalon  of  word  "  dollars  "  tu  ver- 
dict In  assumpsit  does  not  affect  validity  of  Judgment  thereon;  Paige 
V.  Lorlng,  1  Holmes,  278,  F.  C.  10,672,  holding  It  not  to  be  error  to 
allow  plalntlCT  to  remit  excess  of  interest  found  In  verdict  and  then 
affirm  verdict  so  amended;  Bowden  v.  Bumham,  59  Fed.  755.  19  U. 
8.  App.  448,  allowing  amendment  ta  attachment  suit;  Chaffee  v. 
Pease,  10  Allen,  688,  consti-ulng  similar  statute  in  force  lu  State; 
Uorsell  V.  Hall,  13  How.  215,  14  L.  113.  holding  more  fallurt^  tn 
enter  formal  Judgment  cannot  be  assigned  as  error;  Osborn  r. 
Altschal,  98  Fed.  883,  allowing  amendment  of  verdict  in  ejectment; 
alM  In  dissenting  opinion,  LeM  v.  English,  85  Fed.  476,  66  D.  8. 
App.  16,  but  appllcadou  not  apparent.  And  ?i>i.'  ucife.  4  McCraiy, 463. 
Cited  approvingly  in  A  Quantity  of  Manufactured  Tobacco,  etc.,  B 
Ben.  468,  F.  C  lS,106a,  but  application  of  rule  uaueceasary;  also 
In  McEean  v.  Cutler,  48  N.  H.  376,  aud  Kent  v.  Bay  StaU  Qas  Co.. 
is  Fed.  889. 

UlscellaneouB. —  Cited  in  Crescent  Live  Stock  Co.  v.  Butchers' 
Union,  120  C.  8.  14B,  SO  L.  617,  7  8.  Gt  474.  on  point  that  under 
L«ulslana  practice,  State  Supreme  Court  may  review  qneatloiu  ct 
fact;  N«w  Orleans,  etc.  v.  Delamore,  34  La.  Ann.  1229.  but  ap- 
parently erroneous;  HcKean  v.  Oatler,  48  N.  H.  87B,  on  point  that 
where  party  la  entitled  to  nominal  damAgea  he  may  have  jqdgmiBl 
wtOont  idle  tormnUty  of  trial. 
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iz  Uow.  47-70  Notes  on  U.  S.  Reporta.  68 

12  How.  47-51.  18  L.  887.  MONTATJI-T  t.  UNITED  STATK& 

Fal>llo  landa — Treatjr. —  After  the  treaty  of  peace  ot  1768,  b^ 
tween  Great  Brttaln,  France  and  Spain  by  wblcli  the  territory  be- 
tween the  MlaslBBlppi  and  Perdldo  rivers  whs  cericd  to  Great 
Britain,  the  French  antborlUea  conld  not  grant  lands  therein,  p.  51. 
Olted  and  principle  followed  In  United  States  v.  Lynde.  11  WalL 
flU,  20  L.  234,  rnllng  similarly  as  to  cesslDn  by  Spain  In  such  terri- 
tory; aa  also  In  Bslara  t.  Boiling:.  22  Ala.  738.  Cited  tn  dlsinssloii, 
obiter.  In  Ooffee  v.  Groover.  123  U.  S.  26,  31  L.  61,  8  S.  Ct.  14. 

MlBcellaneona.—  Olted  In  dlaaentlng  opinion,  McBlvaln  v.  Uudd, 
44  Ala.  71,  on  point  that  treaty  takea  effect  from  date  of  conflnna- 
tlon  by  Oongreea. 

12  How.  61-S9,  13  L.  889,  FARMHRS'  BANE  OF  VIBOINIA  T. 
GR0VB3. 

Baadsalon  of  oontraot. —  A  party  to  a  contract,  who  has  received 
benefit  and  wlstaea  to  rescind  on  the  pronnd  of  fraud,  must  otter  to 
put  the  other  party  In  statu  quo,  p.  58. 

Olted  and  rule  followed  In  Northern  Padflc  B.  B.  t.  Kindred.  8 
McCrary,  631.  14  Fed.  SO,  holding  principal  may  repudiate  fraudu- 
lent conveyance  execnted  by  agent,  upon  returning  consideration 
received;  Uerrlll  v.  Wilson,  66  Hlch.  243,  33  N.  W.  721.  holding  that 
bringing  salt  by  grantor  to  reiiover  purchase  money  on  sale  of 
lands  alleged  to  have  been  secnred  through  fraud  constitutes  afflrma- 
tlon  of  sale  and  precludes  repudiation  on  ground  of  fraud;  Htli  v. 
Harriman,  9S  Tenn.  305.  32  S.  W.  204,  holding  In  action  to  rescind 
exchange  offer  to  return  stocli  received  must  embi-ece  Identical 
stock,  and  not  greater  number  of  shares  at  lower  par  value;  Curtla  v. 
Brannon.  98  Tenn.  181.  38  S.  W.  1074,  holdln;;  restoration  of  ponses- 
slon  to  vendor  an  Indispensable  element  of  decree  In  ergutty  In  favor* 
of  vendee  for  breach  of  covenant  of  aelaln.  See  also  valuable  note 
apon  tills  subject  In  74  Am.  Dec.  661.  Olted  approvingly,  but  with- 
out particnlar  application,  la  Lawrence  v.  Dana,  4  GliC.  52,  F.  O. 
i,lM. 

Aooord  and  aatUtaetlon  Is  a  good  defense  to  an  action  on  a  Jndg- 
meat  on  a  bill  of  exchange,  p.  59. 

Olted  and  principle  applied  In  Savage  v.  Everman,  70  Pa.  St  318. 10 
Am.  Bap.  SIB,  holdtof  acceptance  of  collateral  constitutes  satlsfae- 


U  amr.  60-70,  18  L.  808.  LBBBIBUR  v.  PBIGB. 

Appeal  and  error.— If  the  Judgment  of  an  Inferior  Btate  eooit. 
■Calnst  a  title  claimed  under  an  act  of  Congress,  Is  affirmed  by  a 
divldad  State  Supreme  Court,  a  writ  of  error  Ilea  to  the  Bnpreni* 
Oowt  «t  Om  United  States,  pp.  72,  78. 
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Olted  and  prindpl*  applied  tn  Hartman  t.  Greenbow,  102  U.  8. 
9n,  2S  L.  278,  where  State  court  was  divided  aa  to  whether  man- 
dmaiiu  ahonld  luo«  to  compel  tax  collector  to  receive  coupons  ot 
atmte  bonds  In  paTment  of  taxes,  as  provided  by  law  In  force  whoi 
bends  Issued. 

PnbHo  lands. —  A  ^rant  by  OongresB  of  lands  to  be  snbseqnently 
located,  passes  a  present  title  to  the  amount  granted  which  becomes 
abaolnte  upon  selection  and  location,  p.  76. 

Olted  and  mle  foUowed  In  Bchulenberg  v.  Harrlman,  21  WalL  81, 
32  li.  SSG,  Farmers'  L.  &  T.  Co.  v.  Eennlng.  8  Fed.  Cas.  1047,  and 
Bwan  V.  Llndsey,  70  Ala.  S18,  conatrulnc  grant  to  State  for  purpose 
of  aiding  In  construction  of  railroad  whose  lines  were  to  be  sub- 
sequently located;  New  York  Indians  v.  United  States,  170  V.  8.  17, 
42  L.  ess,  18  S.  CL  1134,  ruling  similarly  as  to  grant  of  lands  under 
Indian  treaty;  Sanger  v.  Sargent,  S  Sawy.  94,  F.  O.  12,319,  aa  to 
grant  of  land  to  railroad  to  be  subsequectl;  located;  Chapman  v. 
School  District  Deady,  113,  F.  G.  2,607,  holding  Oregon  donation  act 
to  be  grant  In  prfesentl  conveying  title  tn  nature  of  conditional  fee; 
Wlneman  v.  Oostrell,  C3  Fed.  700,  2  U.  S.  App.  449,  and  Gaston  r. 
Btott,  B  Or.  60,  where  grants  were  of  swamp  lands  to  be  snbse- 
qnently Identlfled;  Hlggins  v.  Houghton,  25  Gal.  2G6,  grant  of  school 
lands  to  be  mrreyed  by  government  surveyora;  Megerle  v.  Ashe,  27 
OaL  S27,  S28,  87  Am.  Dec.  78,  79,  holding  grant  to  each  new  Stale 
upon  Its  admlsston  to  Union  rests  absolute  title  upon  admission  of 
State  and  selection  of  lands;  McNee  v,  Donahne,  76  CaL  S04,  18 
Pac.  441,  construing  act  "  to  grant  land  titles  In  the  State  of  Cali- 
fornia;" Burlington,  etc.,  B.  B.  v.  Hayne,  IS  Iowa.  141,  holding 
lands  included  in  grant  to  State  for  purpose  of  aiding  la  construction 
of  railroad  are  taxable  In  bands  of  railroad  when  located;  Fremont 
and  Mills  Counties  v.  Bnrllngton,  etc.,  B.  B.,  22  Iowa,  129,  holding 
void  a  certification  by  land  department  to  third  party  after  grant  to 
State;  Courtrlghtv.  Cedar  Baplds,  etc.,K.B.,86Iowa,  399, and  Wright 
T.  Olsh,  M  Mo.  lie.  S  &  W.  700.  holding  grant  of  bank  to  be  made 
certain  by  location  of  railroad  lines  operated  as  formal  conveyance; 
M  also  In  Chicago,  etc.,  B.  B.  v.  Grinnell,  51  Iowa,  483,  1  N.  W.  718, 
holding  further  that  title  acquired  by  railroad  cannot  be  divested  by 
act  authorizing  change  in  line  of  road;  Hannibal,  etc.,  B.  K.  v. 
Smith,  41  Mo.  832,  holding  parol  evidence  admissible  to  bring  land 
selected  within  grant  by  Congress  for  purpose  of  aiding  railroad; 
Northern  Pacific  B.  B.  v.  Majors,  E>  Mont  130,  2  Pac.  328,  holding 
where  act  provided  for  Issuance  of  patents  as  road  was  constructed, 
company  acquired  right  to  demand  patent  apon  construction  of 
requisite  amount;  Strong  ▼.  Lehmer,  10  Oblo  St.  98,  construing 
grant  to  State  of  land  for  purpose  of  constructing  canals.  Cited 
and  approved  also  in  Johnson  v.  Ballou.  28  Mich.  897,  but  decision 
went  on  other  grounda.  Otted  In  discusaloo,  obiter.  In  Lea  t. 
Summers,  2  Or.  288. 
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Dtatlngnlelied  In  Rice  t.  Ballroad  Co.,  1  Black,  SSI,  17  L.  154, 
under  ta.etB;  HaH  t.  RaBBell,  101  U.  S.  SOS,  9B  L.  882.  as  to  act  whlck 
did  not  contemplate  certain  grantee. 

Pablie  landa. —  Tbe  Inception  of  title  to  a  partlcnlar  tract  o( 
land  under  a  New  Uadrld  certiDcate  la  tbe  recordlnc  of  tbe  plat  and 
■urer  in  tbe  recorder't  office,  p.  77. 

TUa  role  baa  been  followed  in  a  number  of  dting  caaee  InrolTlnf 
a  conBtracdon  of  tbe  eame  act;  Hale  t.  Oalnea,  22  How.  ISO,  16  L. 
2«>,  Rector  ▼.  Aebley,  6  WalL  ISO,  ISl,  IS  L.  TBB,  Qlbeon  t.  Obouteav. 
18  WaU.  101,  20  L.  S37,  Macka7  t.  Baston,  19  WalL  S3S.  22  L.  21S. 
Hot  Spring  Oaaee,  92  D.  8.  718,  28  L.  696,  Rector  t.  Gatnee,  IB  Axk. 
SB,  Aflbler  T  Rector,  20  Ark.  369,  Oalnea  t.  Hale,  26  Ark.  188.  190. 
Holme  T.  Btraatman,  85  Uo.  303,  310,  and  Qlbeon  t.  Cbootean,  89 
Uo.  960,  664,  DM.  FoUowed  also  In  Qra;  t.  Glvens,  26  Mo.  300. 
iMlding  atatnte  of  Umltatloni  commenced  to  mn  from  date  when 
plat  of  turvej  filed  wltb  recorder. 

Hodtfled  In  Kingman  t.  Holtbana,  69  Fed.  810,  boldlng  tbat  wblla 
locator  acquired  no  title  aa  agalnat  United  Statea  until  recording, 
he  had  eQultable  title  whlcb  was  aubject  to  tranafer;  also  In  Block 
T.  Uorrlson,  112  Mo.  SSS,  26  8.  W.  842,  boldlng  that  locator  may 
acquire  Intereat  prior  to  recording  whlcb  la  subject  to  sale  on 
execution. 

PabUo  lands. —  A  location  under  a  Mew  Madrid  certificate 
amounted  to  an  exchange  of  the  land  at  New  Madrid  for  tbe 
land  located,  and  conld  not  be  made  without  the  knowledge  of  the 
owner  of  the  New  Madrid  claim,  pp.  78,  79. 

HiscellaneouB.—  Olted  in  Folej  v.  Harrlaon,  15  How.  447,  14  I.. 
747,  on  point  tbat  tbe  words  "  that  there  shall  be  granted  to  each 
State,"  do  not  Import  present  grant,  boldlng  tbat  State  could  not 
give  title  under  auch  act.  Cited  erroneously  In  Martlu  r.  Bartow 
Iron  Works,  8&  Oa.  328.  Otted  In  Daggett  r.  Bonewlti,  107  Ind.  279, 
7  N.  ■.  902,  on  point  tbat  gOTemment  Is  bonod  by  Its  contracts  to 
some  extent  as  aa  Individual,  and  cannot  revoke  grant  once  made 
and  accepted. 

U  How.  79-87,  18  L.  901,  HABBIS  v.  RUNNELS. 

Bl^fal  eontraet  —  Statutory  construction. —  Although  a  statute 
containing  a  prohibition  and  a  penalty  makes  tbe  act  which  It  pun- 
ishes unlawful,  It  does  not  follow  that  the  unlawfulness  of  the  act 
will  avoid  a  contract  made  In  contravention  of  the  statnte.  the  In- 
tention of  tbe  legislature,  gathered  from  the  words  of  the  statute, 
la  to  govern,  p.  84. 

Thla  rule,  for  which  tbe  principal  case  la  a  leading  authority,  ban 
been  most  frequently  applied  In  conatruing  atatutes  agalnat  nsnry. 
holding  that  violations  of  such  statntes  render  contracts  void  only 
as  to  tbs  excess  of  Interest  above  the  legal   rate;   McBroom   t. 
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flcottiBb  InTeetment  Co.,  IBS  n.  8.  S2S,  38  L.  731, 14  S.  Gt.  854.  Darby 
T.  Boatman'B  BavlDgi  lut,  I  Dill.  14B,  4  Bank.  Ref  IDA,  F.  O.  8,ST1, 
Bftndel  T.  IBBAC,  18  Ud.  224,  and  Farmers'  Bank  v.  Burchard,  33  Vt 
887.  And  a  statute  providing  for  forfeiture  of  all  Interest  ctaarged 
does  not  prevent  recoverr  of  principal  debt;  National  Kxctiange 
Bank  t.  Moore,  2  Bond,  176.  1  Bank.  Reg.  124,  T.  C  10,041,  and 
Wile?  T.  Starbnck,  44  Ind.  814.  Following  this  rale  also,  dtl&g 
cases  Have  beld  tbat  a  defeodant  sned  bj  a  national  bank  for  mono; 
loaned  talm  cannot  set  up  that  tlie  amount  of  the  loan  exceeded  that 
prescribed  by  act  of  OongreM,  Gold  Mining  Oo.  t.  Natfonal  Bank, 
•8  U.  B.  041,  24  L.  S49.  afllrmlQR  S.  C,  1  Colo.  543.  Stewart  ▼. 
National  Dnlon  Bank,  2  Abb.  (U.  8.)  483,  F.  0.  1S.4S5.  MlsceUaneous 
cases  foDovrlng  tbls  rale  are:  National  Bank  t.  Matthews,  98  U.  8. 
flB7,  25  L.  190,  reviewing  cas^s  and  holding  acceptance  of  deed  of 
trost  aa  security  for  loan  not  within  charter  prohibition  against 
holding  real  estate  under  mortgage;  The  Manistee,  B  BIss.  884.  F.  0. 
9,027,  allowing  recovery  upon  marine  insurance  policy  Issued  in 
disregard  of  statutory  provisions;  Sortwell  v.  Hughes,  1  OnrL  248. 
F.  a  18,177,  and  Green  v.  CoUIns,  3  Cliff.  600,  F.  0.  B,7BS,  upon 
contracts  for  sale  of  liquors,  executed  In  another  State,  atthougb 
sncb  contracts  prohibited  by  law  of  State  where  suit  brought  and 
Hqoor  was  intended  for  shipment  to  that  8tate;  Dowell  v.  Appla- 
gate,  7  8awy.  285,  7  Fed.  888,  holding  deed  not  stamped  as  required 
by  revenue  act  is  not  void  In  absence  of  fraudulent  intent;  Jarvls- 
Oonklln,  etc.,  Co.  v.  WlUhoIt.  84  Fed.  DIB,  B17,  holding  although 
notary  acknowledging  mortgage  was  disqualifled  on  ground  of 
Interest,  such  fact  could  not  be  set  up  in  action  by  bona  flde 
holder  of  notes  secured  by  such  mortgage;  Gannon  T.  UcNab,  48 
Ala.  101,  where  violation  of  charter  by  bank  In  circulating  notes  as 
enrrency  held  not  to  vitlata  contract  involving  drculatloo  of  stieh 
notes;  8herwood  v.  Alvis,  83  Ala.  119,  8  Am.  St.  Bep.  697,  3  So.  308, 
Waahbnra  Mill  Co.  v.  Bartlett,  8  N.  Dak.  144,  54  N.  W.  544,  and 
Wri^t  T.  Lee,  2  8.  Dak.  fllS,  81  N.  W.  Til,  all  holding  unauthorised 
contract  «zecuted  by  foreign  corporation  cannot  b«  avoided  by  per- 
son wlio  has  received  I>eneflt  thereunder;  and  Walter  A.  Wood,  ate.. 
Oo.  T.  Caldwell,  M  Ind.  278,  28  Am.  Rep.  647,  la  to  same  effect,  hold- 
ing act  prescribing  conditions  upon  whicb  foreign  corpi^ratlon  may 
4e  bnslneM  in  8tata  merely  abatea  corporation's  right  ot  action 
nntll  compliance  with  statute;  Fangbom  v.  Westlake.  ::tt  Iowa,  041). 
Bemls  V.  Becker,  1  Kan.  249,  and  De  Mem  v.  Daniels.  39  Minn.  iffa. 
89  N.  W.  99,  an  holding  act  providing  penalty  for  selling  town  kita 
before  plats  recorded  does  not  vitiate  sale  so  made;  Cochran  v.  Ripy, 
U  Bush,  BOO,  holding  violation  of  law  by  waretiOLmeman  in  issuing 
receipt  for  goods  not  In  his  warehouse  cannot  affect  rights  of  Inno- 
cent purchaser  of  receipt;  as  also  In  Block  v.  Oliver,  48  S.  W.  940 
<Ky.),  holding  violation  of  law  In  lasuing  duplicate  warehouse  i-e- 
eelpts  cannot  affect  holder's  rights;  Kent  v.  Mojonler,  88  La.  Ann. 
361,  holding  law  prohibiting  execution  of  contracts  except  In  Drm 
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oame  win  not  operate  to  prevent  reeoveir  od  contract,  executed  bj 
partner,  against  person  who  has  accepted  beoeflt;  also  In  Wolte  t, 
JoDbert,  40  La.  Ann.  IIOK,  13  So.  808,  21  L.  R.  A.  774,  mUng  slmllarlT 
U  to  mortgage  so  executed;  Bnrbank  t.  McDnffee,  %  Hft.  136, 
holdlnc  sale  made  by  unlicensed  peddler  Is  not  void  althougb  peddler 
liable  to  penal^,  and  goods  carried  liable  to  forfeiture;  Lester  t. 
Howard  Bank,  SS  Md.  S84,  3  Am.  Rep.  213,  holding  provision  In 
tiiarter  prohibiting  director  of  bank  from  borrowing  money  from 
bank  does  not  exempt  director  from  liability  for  money  loaned  In 
Tlolatlon  of  prorlston;  Kelley  v.  Newbnryport  B.  R.,  141  Masa.  496. 
6  N.  BL  T47,  boldlng  atatnte  prescribing  mode  of  executing  con- 
tracts bj  corporation,  does,  not  aOect  liability  of  corporation  on  con- 
tract Irei^olarly  executed;  Farmers,  etc.,  Savings  Oo.  v.  UcCabe, 
78  Uo.  App.  DCS,  holding  act  prohibiting  loans  upon  personal  9n- 
enrlty  does  not  vitiate  loans  made  In  vlolstion  tbereof. 

Further  application  of  the  rule  is  shown  by  the  following:  Pin* 
Blver  Bank  v.  Hodsdon,  4S  N.  H.  120,  boldlng  where  charter  of  bank 
requires  rabscrlptlons  to  be  paid  In  cash,  and  subscriber  Is  allowed 
to  give  note,  he  cannot  set  ap  violation  of  charter  In  action  on  snch 
note;  HIU  v.  Spear.  60  N.H.  278,  279,  9  Amu  Bep.  229,  230,  boldlng 
mere  belief  on  part  of  vendor  of  liquors  that  vendee  Intends  to  sdl 
In  Tlolation  of  law  of  another  State  will  not  vitiate  sale:  State  v. 
Buttles,  8  Ohio  St  321,  where  facts  raised  presumption  that  State 
bad  ratified  unauthorised  act  of  agents  In  Issuing  bonds;  VInIng  v. 
Brlcker,  U  Oblo  Bt  834,  holding  stetute  prohibiting  sale  of  diseased 
■heep  does  not  vitiate  note  given  as  consideration  for  such  aalei 
Tod  T.  Wick,  36  Ohio  St  389,  where  sUtute  prescribing  form  for 
executing  notes  given  for  sale  of  patent  rights  held  not  to  affect 
rightt  of  bona  fide  Indorsees;  Fairly  v.  Wappoo  Mills,  44  S.  C.  2B2,  23 
S.  Bl.  116,  29  L.  R.  A.  225,  holding  non-compliance  with  law  requiring 
brokers  to  take  out  license  does  not  render  contracts  void;  Ross  v. 
Orow,  fi  BaxL  422.  424,  42S.  boldlng  sale  of  brandy  before  payment 
of  Internal  revenue  tax  Is  not  void  unless  made  with  Intent  to  evade 
tax;  Wroten  t.  Armat,  31  Gratt  255,  denying  rigbt  of  mortgagor 
to  set  up  want  of  power  in  bank  to  take  mortgagi^B.  aa  clefeuse  to 
action  to  recover  loan;  NIemeyer  v.  Wright  T5  Va.  ZiS,  40  Ab. 
Rep.  722.  holding  non-compliance  with  statute  requiring  fei'tHlzers 
to  be  labelled  does  not  render  sale  void.  A  valuable  note  in  25  Am. 
Bep.  677,  collects  and  reviews  authorities  upon  this  subject  Cited 
approvingly,  but  without  particular  application  of  the  rule.  In 
Burck  V.  Taylor,  162  V.  B.  649,  38  U  584,  14  S.  Ot  701,  American 
Bnttonbole,  etc.,  Co.  v.  Moore,  2  Dak.  Ter.  291,  8  N.  W.  136,  and 
Banford  t.  Dnlnth,  etc..  Elevator  Co..  2  N.  Dak.  10.  48  N.  W.  438. 

Illegal  oontoaot  —  Statutory  otmatruction. —  Wben  a  statute  con- 
talnlnf  a  profalbltiou  and  a  penalty  Is  silent  and  contains  notbluf 
from  which  the  contrary  can  be  properly  inferred,  a  contract  made 
in  contravention  of  It  Is  void,  p,  84. 

This  ruling  has  been  f<dlowed  In  a  nnmber  of  citing  cases,  notably 
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thoae  In  whtcb  courts  refused  to  enforce  contracts. made  In  Tlolatton 
of  laws  problblttnK  sales  of  liquor;  Miller  t.  Amman,  145  V.  8.  426, 
36  L.  762,  12  S.  Ct  886,  Lang  v.  Lynch,  S8  Fed.  490.  4  I..  II.  A.  832, 
Loronger  v.  JarcUne.  66  Ulch.  520,  23  N.  W.  203,  Solomon  v.  Dresch- 
)er,  4  Minn.  280.  And  see  dissenting  opinion.  Hill  v.  Spear,  60 
N.  H.  287.  It  was  applied  also  in  the  following:  In  re  Plttoclc,  2 
Saw7.  421,  423,  424,  8  Bank.  Reg.  83,  84,  85,  87,  F.  O.  11,189,  con- 
struing BtBtut«  containing  unqualified  problUtlon  against  receiving 
nsurloua  interest;  In  re  Comstock,  3  Sawy.  224,  11  Bank.  Seg.  17S, 
176.  F.  C.  3,078,  «  statute  prescrlblag  conditions  npon  which  forelga 
corporations  may  do  business  In  State;  Powbattan  Steamboat  Co.  t. 
Appomattox  R.  R.,  18  Fed.  Cas.  1239,  bftldlng  void  a  contract 
executed  on  Snnday:  Savings  Bank  t.  National  Bank  of  Commerce, 
88  Fed.  803,  holding  contract  based  solely  upon  consideration  of 
money  lost  at  "faro"  void  a«  violating  laws  against  gambling; 
Ontttng  T,  Florida  Ry.,  etc.,  Co.,  43  Fed.  750,  holding  contract  allow- 
ing dl scrim Inatlon  la  freight  rates  void  if  In  violation  of  statute 
making  snob  discrimination  a  criminal  offense;  Cliadwlck  v.  Gulf 
State,  etc,  Co.,  74  Fed.  618,  holding  void  a  deed  executed  by  m 
notary  In  violation  of  act  making  It  misdemeanor  to  acknowledge 
sales  unless  alt  taxes  paid;  Noble  v.  CuUom,  44  Ala.  662.  holding  void 
a  contract  to  furnish  arms  to  aid  In  rebellion;  BicBwen  v.  Gllker, 
88  Ind.  236,  a  contract  made  by  city  council  for  Improvement  of 
streets  without  advertising  for  bids  according  to  statute;  Vanmeter 
T.  Spurrter.  94  Ky.  81,  21  S,  W.  339,  and  McConnell  v.  Kitchens,  20 
8.  0.  438,  4?  Am.  Rep.  850,  contracta  for  sale  of  fertilizer  not  labelled 
as  required  by  statute;  Graves  v.  Johnson,  156  Mass.  212.  32  Am.  SL 
Rep.  447,  30  N.  B.  819,  16  L.  R.  A.  837,  and  n.,  holding  sale  of 
liquor  with  knowledge  tbat  It  Is  to  be  resold  by  purchaser  In  State 
where  anch  sales  prohibited  will  not  support  action  for  purchase 
price;  Lycoming  Ins.  Co.  v.  WHglit.  6S  Tt  538,  holding  void  a 
policy  of  inanrance  written  by  foreign  cbrxtoratton  before  com* 
pUance  with  State  law;  Clarke  v.  Lincoln  Lumber  Co.,  6B  Wla. 
ess.  18  N.  W.  494,  construing  statnte  prohibiting  Issue  of  stock  by 
corporation  at  less  tban  par  value;  dlssenUng  opinion,  Kellogg  t. 
Hickman,  12  Oolo.  278,  21  Fac.  S31,  majority  holding  that  mere 
Irregutarlty  In  printing  ballots  will  not  render  returns  void,  in 
absence  of  fraud. 

Approved  but  beld  Inapplicable  In  Cooper  Mfg.  Go.  v.  Ferguson, 
lis  n.  B.  733.  28  L.  1138,  S  S.  Ct.  741.  holding  that  act  prohlbmns 
foreign  corporations  from  doing  business  except  on  certain  temia 
did  not  embrace  single  contract  for  manufacture  and  delivery  of 
machinery;  Gnnter  v.  Lechey.  30  Ala.  666.  refnsing  to  hold  sale  of 
slave  void  In  absence  of  proof  that  person  selling  violated  statnte 
Imposing  tax  upon  "  negro  traders." 

■!&▼«•  —  Contract. —  The  statnte  of  Mississippi  of  June,  1822,  r»> 
■pecUng  ttie  sale  of  slaves  brought  Into  that  State  does  not  mate 
void  a  note  given  for  the  price  of  such  slaves,  pp.  8B,  6V. 
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OrltlclBed  and  denied  In  Uoore  t.  Olopton,  22  Ark.  128,  129,  and 
Deani  t.  HcLendon,  SO  Min.  800,  3S1,  conatrtilng  same  act. 

U  How.  8ft-«7,  U  li.  906,  UNITED  STATES  t.  BBOMLBT. 

Po*tMl  iKWa. —  A  paper  folded  In  Uie  form  of  a  letter  not  aealed. 
«Dntaliilng  an  order  for  merchondlM,  U  "  mailable  matter  "  wttUn 
the  meaning  of  the  act  of  184K,  and  tlie  carriage  of  nuch  o  letter  suh- 
Jacti  Uie  mooter  of  a  steamboat  mnnlng  regnlarly  on  a  mall  ronta, 
•a  a  penaltr,  p.  08. 

Olted  generally  In  United  Btatee  v.  Hnggett,  40  Fed.  612,  con- 
•truing  act  prescFlblng  penalty  for  Bending  obscene  matter  tbrongb 
mallo. 

Poatat  lam. — Tb«  act  of  1845,  "  for  Qie  prevention  of  fraode  on 
tbe  revenna  of  the  post-offlce  department,"  Is  a  revenae  law  within 
the  meaning  of  the  act  of  May  81.  1844.  a«  to  error  and  appeala, 
pp.  96,  97. 

Cited  and  prlndple  applied  In  Warner  t.  Fowler,  4  Blatchf.  814, 
T.  O.  1T,182,  mllng  olmllarlf  aa  to  act  providing  penaltj  for  fallnro 
10  deUver  letters  and  holding  cause  removable  to  Circuit  Court. 

Dlatlngntahed  In  United  States  v.  Norton,  91  U.  S.  509,  23  L.  466. 
faoUUnjf  "  on  act  to  establish  a  postal  money  order  syatem,"  not  a 
vavenae  law  within  meaning  of  an  act  *  •  •  for  the  paalsh- 
ment  of  certain  crimes  against  the  United  States;  also  In  United 
SUtaa  V.  Jamea.  IS  Blatchf.  209,  F.  G.  15,464.  holding  ■•  an  act  In- 
creasing the  rate  of  postage  on  certain  mail  matter,"  Is  sot  a  bill 
for  "  raising  revenue,"  within  tbe  constitutional  clause  defining  tba 
powers  of  the  house  of  representatives. 

tl  How.  98-111. 18  L.  909,  NESILSON  y.  LAGOW. 

ttaltad  StatM.— The  act  of  1820,  forbidding  the  United  States 
from  acqalrlng  title  to  land  except  as  apeclaltf  authorized  by  Con- 
greas.  doea  not  apply  where  land  la  taken  as  security  for  debt, 
9.  107. 

Otted  and  rule  followed  In  Von  BrochUn  v.  TeDnessee,  117  U.  8. 
164,  20  C  846,  6  B.  Ct  072,  asserting  power  of  United  States  to 
pnrchaae  land  tor  amonnt  of  Federal  tax  due  tlici-rou;  Dikes  v. 
MUIer,  S  Tex.  Snpp.  290,  78  Am.  Dec.  R72,  holding  Slate  may  take 
landa  as  security  for  debt;  Territory  v.  Qoldlug.  3  Utali,  4S.  5  I'ac. 
leo,  snstalolng  mortgage  given  to  teirltor;  by  public  oOiceT  to 
■ecnre  Indabtedness  due  to  defalcation;  Dickson  v.  United  States, 
UB  Ifaoa.  816,  28  Am.  Hep.  233.  holding  that  United  Btaics  may 
take  laud  under  wlU.  Cited  altio  In  Bight  Hundred  anil  Fifty  Bales 
atf  Ootton,  etc,  Blatchf.  Pr.  326,  F.  0.  4,318,  on  point  that  United 
■tatea,  tn  relation  to  proprietorship  of  property,  have  tbe  same  righta 
■ad  UablUtlea  as  natural  persons. 
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Xatata  of  tmattmm.-^  A.  coDvayance  In  tmet  veati  a  legs!  eetate  la 
Um  tTDBtees  commenBnrate  wltb  the  Interest  which  ther  mnst  cm* 
t«r  Id  execatlon  of  the  trast,  p.  107. 

Clt«d  mod  nile  followed  In  United  States  t.  DeTereux,  90  Fe& 
IB6,  a  caae  tnvolTlng  similar  facta;  Doe  ex  dem.  Poor  t.  Coiuldlne^ 
0  WalL  471,  IS  H  873,  holding  that  tniat  estate  cannot  contlnvs 
beyond  period  required  for  pnrpoaes  of  trust,  and  truateea  take  onir 
^lattel  tnterect  where  tmst  does  not  require  higher  estate;  Ward  t. 
Amor7,  1  Curt.  427,  F.  O.  17,146,  ruling  slmllarlj  aa  to  tmat  created 
b7  will;  Alger  t.  Anderson,  78  Fed.  7S3,  aa  to  title  of  executor; 
Bpratt  V.  Llvhigston,  82  Fla.  526, 14  Bo.  165,  22  II.  R.  A.  459,  holding 
recelTer  of  corporation  has  same  powers  as  prevlousl;  Tested  In  cor- 
poration under  charter;  Brink  t.  Michael,  31  Pa.  Bt  170,  holdlnf 
bnatee  takes  life  estate  where  trust  Is  for  benefit  of  person  during 
his  llffc     Bee  also  valnable  note  upon  this  point  in  Ifi  Am.  St.  Bepr 

no. 

Approved  In  Webster  t.  Cooper,  14  Bow.  4W,  14  h.  SiB,  but  rul* 
held  Inapplicable  where  derlse  allowed  Intention  to  hare  legKl  tltl* 
Test  In  eestnis  que  tmst 

Brtate  t€  tmates*. —  If  land  be  coiiTereil  to  tniateee,  1b  tmst  to 
s^  and  conTsr  a  fee-simple,  they  take  a  fee,  wttbout  words  at 
limitation,  pp.  110,  111. 

Rule  followed  In  Nellson  t.  Lagow,  4  Ind.  808,  after  cause  nh 
manded  to  State  court;  also  In  Young  v.  Commissioners.  68  Fed. 
809,  holding  omission  of  word  "heirs"  In  such  deed  from  dty  t» 
trustees  did  not  affect  power  to  couTer  fee:  Bwlng  t.  Shanuahan, 
118  Mo.  IM.  20  8.  W.  1066,  construing  statute  proTldlng  similar  rule; 
Hellck  T.  Pldcock,  44  N.  3.  Sq.  641,  6  Am.  St  Rep.  000.  IB  AtL  0^ 
holding  trustee  under  deed  In  trust  for  use  and  benefit  of  O.  and 
heirs  foreTer,  took  title  In  fee. 

Appeal  and  error. —  Where  the  record  does  not  show  that  th* 
Btate  court  In  fact  decided  the  cause  upon  a  question  of  local  law. 
the  Supreme  Court  will  not  Infer  that  It  did  u.  If  such  dedatoa 
would  be  erroneous,  p.  110. 

ated  and  foUowed  In  Magulre  t.  Tyler,  S  WalL  686,  10  L.  SSB. 
Tyler  t.  Magulre,  17  Wall.  280,  21  L.  682.  and  KUnger  t.  Ulssourl^U 
WalL  268,  20  L.  637,  In  all  of  which  record  ahowed  that  queetloB  of 
dtte  under  act  of  Congress  was  InvolTedL  Cited,  arguendo,  Ib 
United  States  t.  Lynch,  1ST  U.  8.  287,  84  L.  708,  11  B.  Ct  117. 

13  How.  111-126,  13  L.  916,  WILLIAMS  T.  OUTBB. 

Appeal  and  «rror. —  Te  give  the  Supreme  Ckturt  Jurisdiction  un> 
der  the  twenty-flfth  section  of  the  Judiciary  act.  It  Is  not  only  neea^ 
mxj  that  some  one  of  the  questions  there  enumerated  should  appew 
OB  Oie  record,  but  that  the  dedslon  was  controlling  In  the  dlapo- 
nltton  of  the  case,  p.  124. 
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Cited  and  foUowed  In  Cltteens'  Bank  t.  Board  of  UquMstlMt. 
98  U.  8.  141,  ^  L.  IIB,  refusing  to  review  decision  dedarlnc  that 
a  statute  did  not  antborlze  State  to  fund  railroad  bonds;  Borgmejer 
V.  Idler,  169  U.  8.  41B,  40  K  201,  IB  8.  Ct.  37,  holding  fact  that 
matter  In  controTersy  Is  sum  received  as  award  nnder  treatr,  does 
not  InrolTe  gnestlon  as  to  validity  of  treat;. 

Appeal  and  error. —  U  It  appear  that  the  decision  of  the  State 
court  would  have  been  the  same,  had  none  of  the  qnestlona  enu- 
merated In  the  twenty-fifth  section  of  the  Judiciary  act  arisen,  the 
Supreme  Court  will,  on  appeal,  dismiss  the  cause  for  want  of  Juris- 
diction, p.  I2S. 

Reamnned  In  Williams  t.  Oliver,  12  How.  126, 13  L.  921,  WUllams 
▼.  OlbbeH,  17  How.  254,  ID  L.  140.  8.  O.,  20  How.  536, 15  L.  1016,  and 
Uayer  v.  White,  24  How.  820,  16  L.  668,  all  cases  luvolvlnf:  same 
tacts  and  parties  as  principal  case.  Cited  and  foUowed  In  Klinger 
T.  MlBBonrl,  18  WalL  203,  20  L.  68T,  where  decision  of  court  could 
ban  been  to  same  effect  without  dlscDSsiuK  constitutionality  of 
teat  oath  acts.  Cited,  arguendo.  In  Iflllingar  v.  Hartupee,  6  WalL 
262,  18  L.  830,  and  BalUmore,  etc,  B.  B.  ▼.  Hopkins,  180  D.  &  22S. 
82  L.  914,  8  S.  Ot  608. 

13  How.  126-120,  18  L.  921,  WILLIAHfl  v.  OUTBB. 
N«  dtatlons. 

U  How.  120-1S8,  IS  U.  921,  DORSET  v.  PACKWOOD. 

Speeiflo  performance. —  Equity  will  not  decree  specific  perform- 
ance of  voluntary  agreement  not  founded  on  some  valnable  or 
merltorions  consideration,  p.  138. 

Ottcd  and  mle  followed  in  American  Cotton  OH  Co.  v.  Kirk,  OS 
Fed.  794,  84  n.  S.  App.  60,  holding  contract  to  sell  and  deliver  oil  at 
■tlpolatod  price,  in  such  quantities  as  buyer  may  desire,  not  binding 
for  want  of  mutuality;  Grizzle  v.  Qaddis,  T&  Ga.  3133,  refuBiaf  to  eu- 
foree  parol  contract  to  convey  lands  to  tenant  as  soon  as  he  should 
become  able  to  purchase;  Morrow  v.  Southern  Exp.  Co.,  101  Ga.  812, 
38  8.  B.  999,  holding  contract  to  be  enforclble  must  not  lack  mn- 
tnalllgr  of  engagement;  and  see  dissenting  opinion.  Marietta,  etc.. 
Oo.  T.  Bussey,  104  Ga.  480,  81  S.  E.  417;  Wlltlason  v.  Heavenrich,  58 
Mich.  677,  65  Am.  Rep.  711,  26  N.  W.  140,  refusing  to  enforce  agree- 
ment which  at  time  of  making  was  not  binding  on  plaintiff;  Smith 
T.  Phillips,  77  Va.  KSl,  holding  agreement  to  accept  part  of  debt  for 
Whole  Is  nudum  pactum,  and  unenforclble  In  equity.  Cited,  ar- 
cawdo,  in  McOonneU  v.  Brilltaart,  17  IlL  361,  66  Am.  Dec.  066. 

Partr  aaUng  spedflc  pert ormanee  of  a  contract  must  show  pe^ 
(onnance  or  ofFer  of  pertonnaoce  on  hfs  part,  p.  138. 

Specdflo  perf ormanee  —  lAchae. —  Equity  will  not  decree  specUo 
pvformance  If  the  complainant  has  been  guilty  of  gross  laches,  or  If 
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h*  applies  for  reUef  aTter  a  long  lapse  •f  time  nnexpUlned  br 
•qultable  drcnmBtances,  p.  188. 

Bpadflo  parfomuutca. —  Equity  will  not  decree  specific  perfonn- 
ftnce  of  a  contract  to  convey,  In  conslderatloa  of  paymenta  to  be 
made  oat  of  profits  of  the  Tender's  lands,  p.  1S8. 

Cited  and  rule  followed  In  Beall  t.  Clark,  Tl  Oa.  852,  a  slmiltr 
eaae. 

DlstlDgulBhed  In  Dean  t.  Nelaon,  10  WalL  170,  19  L.  920,  holding 
■ale  of  stock,  constderation  to  be  paid  out  of  earnings  of  stock,  valid, 
^operty  having  parsed. 

12  How..  188-159,  IS  I*.  927,  KDSSBLL  v.  SODTHAHD. 

Vederal  oonrta. —  Zqnlty  practice  and  Jurisdiction  of  the  Federal 
conrta  Is  nnlform  throughont  the  United  States,  and  cannot  be 
Tarled  by  State  laws,  p,  U7. 

Cited  approTliigly  and  reUed  upon  In  Neves  v.  Scott,  18  Hov. 
172,  14  Ij.  142;  aa  citing  Jnrladlction  of  equity  to  enforce  marrlaga 
artlclea  In  favor  of  volunteers;  Elrby  r.  Lake  Shore,  etc..  a.  B.,  120 
U.  S.  188,  80  L.  B73,  7  8.  Ot  43i.  holding  rule  that  sUtute  of  Unf 
Itations  win  not  nm  against  action  to  rescind  contract  on  ground 
of  fraud  natll  discovery  of  fraud  not  affected  by  State  Btatnte  to 
contrary;  Lamb  v.  Starr,  Deady,  864,  F.  0.  8,021,  holding  right 
to  maintain  bill  for  partition  cannot  be  abridged  by  State  statutes; 
Breeden  v.  Lee,  2  Hnghes,  488.  F.  C.  1,828.  ruling  similarly  as  to 
rUcbt  to  maintain  bill  for  Injunction;  Howards  t.  Setden,  4  Hughes, 
810,  B  Fed.  478,  to  maintain  creditors'  bill;  Ray  v.  Tatum,  72  Fod. 
U4,  SO  U.  S.  App.  680,  holding  State  law  cannot  affect  right  to 
nil  bill  for  foreclosure  In  Federal  court;  Shea  v.  Lelsy,  8S  Fed.  246, 
nor  change  roles  of  evidence  In  force  In  Federal  courts;  Watts  t. 
Oamore,  IIS  U.  B.  862,  29  L.  409,  6  B.  Ot.  95,  ruling  similarly  aa 
to  admiralty  Jurisdiction  and  practice.  Olted  approvingly,  but 
without  particular  application.  In  Brown  v.  Buck,  75  Ulch.  278,  IS 
Am.  St.  Rep.  440,  42  N.  W.  828,  6  L.  R.  A.  228.  and  n. 

]I«tge4;a. —  Parol  evidence  Is  admissible  to  show  that  what  pur- 
porta  to  be  an  absolute  deed  Is,  in  fact,  a  mortgage,  p.  148. 

This  rule  has  been  followed  In  numerous  citing  cases.  In  none 
of  which  the  facts  differed  materially  from  those  involved  In  the 
principal  case;  Babcock  v.  Wyman.  10  How.  299,  16  L.  648,  Peagta 
V.  Davis,  00  U.  S.  33d,  337,  24  I..  776,  Brick  T.  Brick,  98  D.  8.  516, 
26  L.  2DT,  Jackson  T.  Lawrence,  117  D.  8.  681,  29  L.  1026,  6  8.  Ot. 
916,  BIsber  v.  Smith,  131  U.  S.  clvl.  Appx.,  24  h.  800,  Holbrook  t. 
American  Ins.  Co.,  1  Onrt  197,  P.  0.  6,689,  Wyman  v.  Babcock,  S 
Curt  898,  F.  a  18,118,  Andrews  t.  Hyde,  8  Ollfl.  617,  V.  O.  877, 
AmoTT  T.  Lavrrencs,  S  Cliff.  630,  F.  a  836,  Alexander  v.  Bodrlguea. 
1  Fed.  Om.  877,  The  BUIen  Htdgate,  80  Fed.  127.  Watta  v.  SMu, 
Se  Fed.  8.  12  D.  &  App.  274,  Lewis  v.  Wells,  86  Fed.  901,  90% 
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Dnlted  State*  v.  DeTerenx,  00  Fed.  188,  McNeill 
Ala.  109.  Uoblle  Balldlag,  etc.,  Aasn.  v.  Kober 
S89,  Antbonj  t.  Antbonr,  2S  AA.  492,  Harmu 
ttf,  Penlnnilar,  etc,  Co.  v.  Padflc,  etc.,  Co.,  12£ 
606,  Jarrls  r.  Woodruff.  22  Coan.  Kl,  French  i 
SeS,  Shetx  V.  EoblnBoa.  IS  Fla.  4EK),  Delalgte  t 
491.  KeUey  v.  Leacbman,  2  Idaho,  1117,  29  Pac 
Wood.  ISl  111.  074,  42  Am.  St  Bep.  26S.  88  N. 
Oole,  86  Ind.  00,  Toaa  v.  Ellcr,  109  Ind.  283,  10 
T.  UcUahan,  4  Q.  Greene,  S6.  WIIbod  t.  Patrl 
OrwD  T.  Turner.  88  Iowa,  114,  110,  Oaldwell  t,  1 
780,  SI  N.  W.  10S2,  Reed  T.  Reed.  TS  Me.  270,  27 
■on.  00  Md.  451,  Newton  v.  Fay.  10  Allen.  608, 
born.  109  Maea.  189,  144,  12  Am.  Rep.  «n,  681, 
16  Minn.  824.  Freeman  t.  WllBon,  SI  Hiss.  3S4,  K 
64  MlH.  100,  101.  Johnson  v.  Huston,  17  Mo.  61, 
Neb.  710,  18  Am.  Bt  Rep.  802.  42  N.  W.  887.  I 
S9  OratL  81,  81,  87,  Neaae  v.  Capehart,  8  W.  ^ 
man  v.  Ryan,  21  W.  Va.  429,  Tan  Gilder  t.  H< 
IS,  21,  2D.  and  Rogan  t.  Walker,  1  Wis.  072,  081, 
followInK  valuabte  notes,  where  additional  ant 
subject  are  collected  and  reviewed,  IS  Am.  Dec.  4 

The  principal  case  haa  aUo  been  cited  and  r 
point  In  the  rollovrlng:  Heath  v.  WllUama.  80 
role  In  admitting  parol  evidence  to  dlstlogulsh 
tlonal  sale  and  a  mortgage;  Hinckley  v.  Hinckley 
808.  and  Newton  v.  Taylor.  82  Ohio  St  410,  to  c 
deed  was  Intended  to  be  a  deed  ot  troat;  Lee  t. 
082,  holding  parol  evidence  admissible  to  show  t 
cnted  In  order  to  allow  grantee  to  prosecute  tree; 
name;  Tant  v.  Guess,  87  S.  C.  010,  16  8.  a.  470. 
was  Intended  to  be  a  mortgage.  Cited,  arguend 
La  Orosse.  etc.,  R.  R.,  5  Fed.  Cas.  1030.  Walker 
8  Bonst.  282,  14  AH.  823,  Ensign  v.  Ensign,  12( 
B.  94a,  Maffltt  T.  Rynd,  60  Pa.  Bt  8S7,  Know! 
Wla  274,  and  dissenting  opinion,  Brookings  v.  TV 

The  following  cases  approve  the  rule,  but  held 
certain  facts:  Tobey  v.  Leonard,  2  GUff.  DO.  F.  O 
v.  Porter,  16  Fla.  4S6.  and  Bridges  ▼.  Llnder. 
N.  W.  219. 

Kortgage.— The  Inadequacy  of  the  sum  mentl 
Hon  for  an  alleged  sale  Is  an  Important  circumsl 
the  transaction  was  a  mortgage,  and  In  a  doubl 
will  incline  to  consider  It  a  mortgage,  p.  149. 

Olted  and  applied  In  the  following:  Hnsheon  v 
412,  12  Pac.  412,  admitting  evidence  to  show  gt 
price  paid;  Whitcomb  v.  Sutherland.  18  111.  679 
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mdequacr  of  conslderatloii.  nnexplalned,  raJees  presumrtion  tbat 
mortKage  waa  Intended;  Coyle  t.  Davis,  116  U.  S.  112,  20  L.  584, 
8  8.  Ot  316.  refnfdng  ts  doclare  deed  to  be  mortsage  wbere  pur- 
chase price  waa  equal  to  acknowledged  Taiue;  De  Martin  t.  Pbelan, 
47  Fed.  764,  niUng  stmllarlr  In  absence  of  allegation  of  fraud  or 
nndue  Inflnence;  Crimp  v.  McCormlck  Oonst.  Co.,  71  Fed.  362,  34  U. 
8.  Xpp.  478,  transttctloo  to  be  conditional  sale,  ondet  drcumstances, 
and  not  mortgage.  Oited  approvingly,  bnt  obiter,  In  Rowland  t. 
Blake.  07  U.  S.  637.  24  U  1029. 

Hortgage — Aammpalt — Thongb  no  personal  securltr  for  r«- 
payment  of  money  waa  gtven  In  writing.  If  tbe  amoimt  Is  m»- 
certaloable,  and  the  conveyance  la  ehown  to  be  a  mortsage  glvea 
to  secure  a  loaa,  th«  reUtlan  of  debtor  and  creditor  exlets,  and  aa- 
Bumpalt  will  He,  p.  182. 

Cited  and  mle  followed  in  Demond  v,  Crary,  0  Fed.  7D2,  con- 
Stratng  State  etatnte,  prorldtng  that  no  mortgage  shall  be  cod- 
itmed  aa  Implying  a  covenant  for  tbe  payment  of  money;  Mttsgat 
7.  PumpeUy,  48  Wis.  866,  and  Rockwell  v.  Humphrey.  87  Wis.  417. 
418,  Ifi  N.  W.  896,  SOT,  ruling  similarly  where  bill  of  sale  given  for 
peraonal  property.  Cited  also  by  way  of  analogy  la  the  follow- 
ing: Morsan  v.  Shinn,  IB  WalL  110,  21  L.  80,  and  Nlggeler  v. 
Maniln,  84  Minn.  122.  US,  127,  24  N.  W.  871,  373,  holding  absence 
of  bond  for  repayment  will  not  overcome  positive  evidence  tbat 
a  bUl  of  sale  was  taken  aa  security  for  loan;  Stepbena  v.  Allen.  11 
Or.  192.  3  Fac  170,  mUng  similarly  as  to  deed  of  Innds. 

A  mortgasee  Is  poaaeaslon  may  taks  a  release  of  the  equity  ot 
redemption,  but  such  a  bansaction  Is  to  be  carefully  scrutinized 
to  determine  whether  any  undue  advantage  has  been  taken  of  the 
mortgagor,  p.  184. 

Olted  and  principle  appUed  In  Villa  v.  Bodrigues,  12  Wall.  339, 
20  L.  411,  holding  rule  Is  to  be  applied  most  strlctiy  where  coa- 
fldentlai  relations  and  means  of  oppreealon  exist;  Wyman  v. 
Babcock,  2  Curt  S93,  F.  a  18,118,  holding  presumption  that  equity 
of  redemption  la  released  after  twenty  years'  possession  by  mort- 
gagee, doea  not  apply  where  mortgagee  Is  In  possession  under  ab- 
solute deed;  Oliver  v.  Cunningham,  7  Fed.  694.  setting  aside  trans- 
action wbere  )?arol  shown;  bnt  Stautz  v.  Bouse,  84  Ala.  811,  4  Bo. 
171,  and  Walker  v.  Farmers'  Bank,  8  Eonst.  280,  282.  2SS,  14  AU. 
S22,  828,  824  fafflrmlng  8.  0.,  8  Honst  264.  6  Del.  Ch.  94.  10  Ati. 
80).  ruled  otherwise  where  transaction  was  bona  Ode;  Oreen  v. 
Butler,  36  OaL  602,  asserting  right  of  mortgagee  to  take  release  <tf 
equity  of  redemption;  Bradbury  v,  Davenport,  114  Cat.  601.  SS  Am. 
St  Bep.  07,  46  Pac.  1064,  setting  aside  transaction  wbere  morfr 
gagee  shown  to  have  token  advantage  of  mortgagee's  persons!  em- 
barrassmeot;  Marshall  v.  Thompson.  30  Minn.  142,  30  N.  W.  812, 
holding  burden  en  mortgagee  to  show  tbat  further  conveyance  ~w«b 


,.  Google 


13  How.  139-lSB  Notes  on  U.  S.  Reports.  80 

not  Intended  as  additional  securitr;  HaU  t.  Hall,  41  B.  0.  167,  44 
Am.  St  Rep.  698,  19  8.  O.  807,  to  ibow  tbat  pnrcbase  was  fslrlj 
madp.  when  onl7  consfderatlon  was  mortgage  debt;  McHali  t. 
Hall,  41  S.  O.  169,  19  S.  E.  307,  ■nstalnlng  eonverance  apon  sucb 
■bowing.  See  also  valuable  note  upon  this  subject  In  65  Am.  at 
Bep.  106,  lOS.  Olted  approTlngly,  but  witbont  partlcnlar  applica- 
tion of  the  rule.  In  Brownlee  t.  Hutin.  21  S.  0. 400. 

Kortgage. —  In  geaeral  an  account  of  rents  and  prollta  Is  an  In- 
cident to  a  decree  for  redemption  against  a  mortgagee  In  pasae»< 
■Ion,  p.  ItSO. 

Olted  and  followed  In  Bootb  t.  Baltimore  P.  Co.,  S3  Hd.  44,  holding 
mortgagee  In  posseBslon  of  steamboat  bound  to  account  for  profit; 
Hack  V.  NorrlB,  46  Mich.  504,  10  N.  W.  108,  appljln?  principle  in 
holding  hcdrs  of  grantor,  who  obtain  decree  setting  uide  deed,  are 
vitltled  to  accounting  for  rents  and  profits  since  grantor's  death. 
Cited  approTlnglj  In  Oompton  T.  Jessup,  6S  Fed.  SOS,  382,  31  n. 
8.  App.  489,  upon  certifying  to  Supreme  Court,  the  question  whether 
mortgagor  of  railroad  is  entitled  to  have  principal  debt  reduced  by 
earnings  of  road. 

Xortgage.—  An  account  of  rents  and  profits  la  not  an  Insepars- 
ble  Incident  to  a  decree  for  redemption  against  a  mortgagee  In  poa- 
iesslon;  the  right  may  be  extinguished  by  a  release  or  barred  by 
the  mortgagor's  laches,  p.  ISfi. 

A  mortgagee  in  posseesios  Is  deemed  a  trustee,  but  there  Is  only 
a  couBtructlTe  tnist  raised  by  Implication,  for  the  purpose  of  a 
nmedy,  to  prevent  Injustice,  p.  156. 

Cited  and  principle  applied  In  LInnell  v.  Lyforit,  72  Me.  284,  hold- 
ing mortgairee  Is  trustee  for  balance  In  bis  bank  after  deducting 
amount  of  debt  from  price  at  which  land  was  sold;  Huxley  v.  lUce, 
40  Ulch.  S3,  holding  mortgagee  Is  trustee  for  mortgagor's  grantee. 
Olted,  arguendo,  In  Hancock  v.  Harper,  86  111.  451,  discussing  sub- 
ject of  trusts  as  afTected  by  statute  of  limitations. 

A  mortgagee  In  possession,  who  obtains  Insurance  and  pays  the 
premium.  Is  not  accountable  to  the  mortgagor  for  what  he  received 
under  the  policy,  p.  107. 

Olted  and  followed  In  Clark  r.  Wilson,  103  Mass.  221.  4  Am.  Bep. 
ESS,  holding  rule  applicable  In  case  of  marine  Insurance. 

Appeal  —  Bqulty. —  New  evidence  Is  not  admissible  on  appeal 
In  an  equity  cause,  p.  ISO. 

BeaOlrmed  In  Southard  v.  Bussell,  16  How.  067,  14  L.  1001.  a  case 
Involving  same  parties  and  nnbject- matter.  Cited  and  followed  In 
United  Stotes  v.  Knight  1  Black,  489,  17  L.  80,  on  appeal  from 
daeree  In  suit  to  quiet  title  under  conflicting  grants.  Cited  also  in 
Gregory  v.  Pike,  67  Fed.  862,  21  U.  B.  App.  6S8,  Nessley  v.  Ladd,  30 
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Or.  S66,  48  Pac.  421,  and  Tant  t.  Oman,  ST  8.  E.  SIS,  16  B.  E.  4S0. 
ntUng  Blmllu-lr  tn  refiuliig  ta  admit  new  erldence  on  petition  for 
Rdiearlng.  Cited  approTlnglr  In  Sanderson  t.  Sanderson,  20  FU. 
SM,  dlscnaalng  extent  to  whlcb  cause  may  be  revlewecl  on  second 
appeal. 

Mls«Uaneoua.— Cited  In  Pana  ».  Bowler.  107  U.  S.  Ml,  27  L.  429, 
2  8.  Ot  T14,  but  apparently  erroneous;  Keed  v.  Reed,  114  Uasa. 
872,  ta  dlscnsatnc  anbject  of  eqnltr  practice  generaUy. 

,   MERCHANTS'   BANK  OP 

V«d«nd  ooorta  —  Appeal  bonds. —  Power  of  Federal  conrts  un- 
der Jndldarj'  act  to  assesB  damages  opon  appeal  bonds,  and  render 
Jndcment  for  so  mucb  as  Is  eqnltabl;  dne  In  cases  of  default  or 
confession  or  demnrrer,  does  not  Include,  cases  heard  on  agreed 
facta,  or  tried  on  pleadings  and  proofs,  p.  161. 

Olted  and  rule  followed  fn  Marble  t.  Fulton,  1  Hask.  460,  F.  0. 
9,009,  holding  In  action  on  ball  bond,  plaintiff  could  recover  only 
Cor  such  damages  u  he  proTed  resulted  from  breacb  of  obUgatlon; 
Burt  T.  I>erlano,  4  Cliff.  810,  F.  C.  2,211.  allowing  interest  only 
from  date  of  writ  In  action  on  bond  of  paymaster. 

Appeal  bond.—  Surety  on  an  appeal  bond  is  liable  for  the  whota 
unonnt  of  damages  and  costs  to  the  extent  of  the  penalty,  and  In- 
terest thereon,  from  the  commencement  of  the  suit,  when  the  prop- 
erty attached  produces  less  than  the  decree,  pp.  164,  165. 

Approved  and  principle  applied  In  Allen  v.  Grlder,  24  Ark.  272, 
bnt  holding  where  decree  exceeded  amount  of  penalty,  surety  was 
not  liable  for  whole  amount  Cited  and  followed  in  Oiaue  v. 
Andrews,  10  Colo.  269,  16  Pac.  333,  where  facts  were  similar  to 
those  In  principal  case.  Cited  also,  by  way  of  analogy.  In  The 
Wanata,  BS  U.  S.  617,  618,  24  L.  466,  467,  mllng  almltarly  as  to 
liability  of  stipulators  In  admiralty  cause;  United  States  y.  Cutter, 
2  Curt  629,  F.  C.  14,911,  of  sureties  on  an  oSIcIfil  bond;  Wallace 
T.  Wilder,  18  Fed.  Tie,  on  administration  bond;  Gloncester  Olty 
T.  Bschbach,  04  N.  J.  I..  16G,  2S  Atl.  861,  holding  action  of  debt 
lies  to  recover  amount  of  penalty  and  Interest.  Taluable  notes  In 
87  Am.  Dec.  747.  748,  701,  702,  703,  and  S8  Am.  St.  Rep.  715,  col- 
lect Other  authorities  upon  the  general  subject 

HlscdlaneouB.—  Cited  In  Murray  v.  Porter,  26  Neb.  295,  but  not 
in  point;  Braitbwalte  v.  Jordan,  0  N.  Dak.  21&,  65  N.  W.  708,  81 
L.  R.  A.  248,  on  point  that  stipulation  for  value  In  possessory  action, 
may  be  enforced  In  any  court  having  Jurisdiction  of  action  for 
debt;  Tr«it  t.  Bhomberg,  66  Tex.  261.  18  B.  W.  Oil,  on  point  that 
Independent  aalt  may  be  maintained  upon  appeal  boni 
Toi.  T  — 6 
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12  How.  165-lttS.  13  L.  038,  GRAND  QULF  R.  B.  AND  BANKINO 
CO.  Y.  MARSHALL. 

AppMl  ajid  amir. —  To  gi've  Supreme  Gonrt  Jurisdiction  under 
twenty-fifth  section  of  Judiciary  act,  It  mnst  appear  ttiat  the  valld- 
tty  of  the  State  law  was  drawn  Into  question,  and  the  Judgment 
founded  upon  Its  validity,  p.  187. 

Cited  and  followed  in  Bell  v.  Heame,  19  How.  263,  15  L.  618,  en- 
tertaining ftppeal  where  record  showed  that  State  conrt  decided 
agalnat  claim  under  United  States  patent:  New  Orleans  Water 
Works  T.  Louisiana  Sugar  Co.,  120  U.  8.  29,  31  L.  611.  8  S.  Ot.  747. 
denying  JnrlBdlctloii  where  decision  went  solely  npon  construction 
of  corporate  charter;  Glenn  v.  Garth,  147  U.  B.  369,  87  L.  206,  13 
B.  OL  853,  and  Lloyd  r.  Matthews,  160  U.  8.  228,  39  L.  ISO,  IB  S. 
GL  72,  holding  mere  construction  of  State  statute  without  ques- 
tioning validity  does  not  give  Jurisdiction.  Cited,  arguendo.  In 
Fleming  r.  Clark.  12  Allen,  196,  and  Nauer  t.  Thomaa,  13  Alien, 
6TI. 

Appeal  and  anor. —  The  opinion  of  the  conrt  being  made  part 
ot  the  record  by  the  laws  of  Louisiana,  It  may  be  examined  by 
the  Supreme  Conrt  to  determine  Its  Jurisdiction  under  the  twenty- 
fifth  section  of  the  Judiciary  act,  pp.  167,  168. 

BeaSrmed  In  Crosaley  r.  New  Orleans,  108  V.  8.  lOS,  27  L.  687, 
2  &  Ct  300,  Crescent  City,  etc.,  Co.  v,  Butchers'  Union,  120  D.  S.  146, 
80  L.  617,  7  8.  Ct  4T4,  and  New  Orleans  Water  Works  t.  Louisiana 
Sugar  Co.,  125  V.  8.  27.  81  L.  611,  8  6.  Ot.  749.'  Bule  extended  in 
Unrdock  v.  City  of  Memphis.  20  Wall.  833,  22  L.  443.  and  Gross 
r.  United  States  Mortgage  Co.,  108  U.  8.  4Si,  27  L.  798,  2  S.  Ct. 
944,  holding  that  Supreme  Court  may  look  to  properly  certified 
opinion  ot  any  State  court  to  determine  queBtion, 

DlstlngulBhed  In  Moore  t.  Mississippi,  21  WalL  639,  22  L.  654. 
refusing  to  examine  opinion  of  State  court  where  record  showed 
clearly  that  It  was  not  necessary  to  decide  a  Federal  question. 

12  How.  168-180,  13  L.  930,  BBIN  T.  HBATH. 

Injunction  hond. —  The  proper  condition  In  an  Injunction  bond 
la,  "to  answer  all  damages  which  the  defendant  may  sustain  In 
Goneeqnence  of  the  Injunction  being  granted,  should  the  same  ba 
thereafter  dissolved,"  p.  177. 

Bqnlty  praetloe  In  Federal  courts  Is  regulated  by  laws  of  Gon- 
greaa  and  rules  of  Supreme  Court;  accordingly  In  Injunction  pro- 
ceedings, the  laws  of  Louisiana,  where  the  cause  arose,  cannot  ap- 
ply to  an  Injunction  bond  In  the  Federal  court  there,  p.  178. 

Cited  and  principle  followed  In  Gaines  t.  New  Orleans,  27  Fed. 
412,  holding  Louisiana  law  cannot  control  Federal  practice  aa  to 
deposit  of  gamlahad  fnnda  In  conrt;  Northwestern,  etc.,  loa.  Oo.  t. 
Eeltb.  77  Fed.  87^  40  V.  B.  App.  706>  holding  District  Courts  bound 
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to  follow  rules  prescribed  by  Supreme  Court  for  foreclosure  pro- 
ceedings; United  States  v.  American  Lumber  Co.,  80  Fed.  315.  bold- 
iag  practice  of  Federal  courta  In  suits  to  cancel  lnn<]  paU'iLl>'  I'lin- 
not  be  Tarled  by  Btate  laws;  Fordyce  v.  Beecber,  2  Tei.  Civ.  App. 
88,  21  S.  W.  180,  on  point  that  State  laws  can  affect  procedure  la 
Federal  courts  only  when  adopted  by  rule  of  court.  Cited  In  dis- 
cussion, obiter.  In  Richmond  v.  Atwood,  62  Fed.  25,  5  D.  8.  App. 
151,  17  L.  R.  A.  620.  Ryder  v.  Batemaa,  93  Fea.  M,  and  Hussey  v, 
Neal,  49  Ga.  163.  See  also  note  upon  this  subject  in  41  Am.  St. 
Bep.  842. 

IiiJniLctlan  bond. —  Equity  cannot  give  Judgment  against  the  ob- 
Ugon  In  an  Injunction  bond  when  It  diBsolTes  the  Injunction;  tba 
obligee's  remedy  ts  at  law,  agalnat  the  enicty.ir  he  has  snatatTted 
damage  from  the  delay  caused  by  the  Injunction,  p.  179. 

Olted  and  affirmed  In  the  followtng  cases  inrolvlng  similar  facta 
to  those  In  the  principal  case:  Merryfleld  v.  Jones,  2  Curt  307,  F.  G. 
9,486.  I.^  V.  Denkln,  11  BIss.  42.  13  Fed.  BIS.  Nolan  v.  Johns,  27 
Uo.  App.  609.  Easton  t.  New  Torfe,  etc.,  R.  R.,  26  N.  J.  Bq.  860, 
and  Texas,  etc.,  Ry.  Oo.  t.  White,  S7  Tex.  134. 

Criticised  In  RusseU  t.  Farley,  105  V.  S.  444,  445.  26  L.  1064, 
boldlng  court  may  assess  damages  In  sucb  case  as  Incident  to  Its 
Jurisdiction;  and  the  ruling  of  tbla  case  has  been  followed  In  Tyler 
Hfg.  Co.  T.  Last  Chance  Mfg.  Co.,  90  Fad.  21.  and  Leslie  t.  Brown, 
90  Fed.  174.  Cited  In  St.  Louis  v.  SL  Louis  Gas  Llgbt  Co..  82  Mo. 
SB4,  but  ruling  otherwise  under  statute. 

Injunction  bond. —  Action  cannot  be  maintained  on  an  Injunc- 
tion bond  until  tbe  contingency  upon  which  the  obligors  agreed  to 
pay  bas  arisen,  p.  179. 

Cited  and  rule  followed  In  Steele  t.  Tutwcller,  63  Ala.  373,  r»- 
fuGlag  to  entertain  action  on  supersedeas  bond  to  recover  rents 
pending  appeal,  damages  and  costs  baving  been  iialil  nLcoriliuR 
to  condition  In  bond;  Halsey  t.  Murray,  112  Ala.  207,  208,  20  So. 
582.  holding  surety  on  bond  who  pays  voluntarily  In  case  where  ha 
was  not  liable,  cannot  enforce  contribution  from  co-surety;  Emg 
V.  Bishop,  44  Ohio  St.  226,  6  N.  B.  255,  holding  dismissal  of  action 
and  dissolution  of  injunction,  without  prejudice,  do  not  give  rigbt 
to  action  on  bond;  Oolnmbue,  etc.,  Ry.  v.  Burke.  54  Ohio  St.  119,  43 
N.  E.  284,  32  L.  R.  A.  3SS,  ruling  similarly  where  injunction  di» 
solved  by  consent  of  parties. 

Distinguished  in  Meyera  v.  Block.  120  U.  S.  209,  80  L.  64S,  T 
8.  Ct.  527.  under  tacts;  Aiken  v.  Leathers,  37  La.  Ann.  483,  S,  O.,  40 
La.  Ann.  25.  8  So.  858,  under  settled  practice  In  Louisiana. 

Aijtmctloii  bond. —  Damages  not  belug  assessable  by  a  court  of 
equity  against  an  obligor  upon  tbe  dissolution  of  tbe  Injunction, 
■B  action  at  law  cannot  be  maintained  againat  a  surety  npon  a 
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bond  coDdltloaed  to  pay  "  all  damagefl  th&t  may  be  awarded  npoB 
tbe  dtssolntlon  of  the  injunctloii,  p.  179. 

Cited  ftQd  rule  followed  In  Deakln  v.  Lea,  11  BIbb.  8S,  S9.  P.  a 
S,696,  Bustftlolng  demurrer  to  declaratloii  Id  such  suit;  as  aim  fn 
Oeakla  v.  Stanton.  S  Fed.  436,  43T,  438,  F.  0.  3,e00a.  Cited  also 
by  way  ot  analogy  In  Sopils  v.  Lllley.  2  Colo.  500.  holding  dam- 
ages (or  detention  of  property  pending  replevin  cannot  be  recov- 
ered In  action  on  bond  unless  awarded  at  time  Judgment  for  return 
was  given.  Approved  in  Deaktn  v.  Lea,  11  Bias.  32,  F.  G.  3,ti9Q. 
but  quesdou  not  decided. 

DiBtlngulabed  Id  Aiken  v.  Leathers,  37  La.  Ann.  483,  and  8.  C,  40 
La.  Ann.  ZG,  8  So.  S5S,  under  settled  practice  In  Louisiana;  Pro- 
prietors Union  Wharf  v.  Hnsaey,  48  U&  313,  314,  under  facta; 
Stnrgts  T.  Knapp,  S3  TL  D23,  entertaining  such  action  where 
damogea  had  t>een  asMssed  under  State  practice. 

MlscellaneouB. —  Cited  in  Browning  v.  Porter,  2  UcCrory,  582, 
12  Fed.  460,  on  point  that  that  bond  conditioned  "  to  pay  aU  sums 
•  ■  *  that  shall  be  adjudged"  against  obligors,  does  not  cover 
original  Jadgment  and  costs,  nor  attorney's  fees:  Palmer  v.  Foley, 
71  N.  T.  110,  on  point  that  execution  of  lojnnctlos  bond  Is  to  ba 
governed  by  law  relating  thereto. 

12  How.  180-197,  IS  L.  914,  WILBUR  v.  ALMT. 

Truateea  in  Insolveoicr  must  unite  In  the  sola  In  order  to  pass 
title  to  property  held  by  tbem  Jointly,  p.  191. 

OHed  and  principle  followed  In  The  Wtniam  D.  Bice,  3  Ware, 
ISS,  F.  O.  17,661,  holding  assignment  of  mortgage  by  one  trustee 
conveyed  no  rights,  although  refusal  of  other  to  Join  was  ftaudu- 
lent.  Bee  also  valuable  note  on  subject  of  canveyances  by  trustees 
in  19  Am.  St  Rep.  268,  276.  Cited  approvingly,  but  obiter.  In 
WtUlnson  v.  WHUason,  2  Curt  085,  F.  O.  17,677;  also  tn  Boston, 
etc.,  Oo.  V.  Condit  1»  N.  J.  Eq.  400,  but  qucere  whether  both  traa- 
teeB  must  Join  In  one  deed. 

Dlstlngnlahed  In  Society  of  Shakers  v.  Watson.  68  Fed.  741,  37 
U.  8.  App.  1*1,  holding  where  society  has  recognized  validity  of 
acta  of  one  of  several  trustees  it  will  be  estopped  from  repudiating 
ao  act  from  which  it  has  received  benefit 

Tmatees. —  A  bill  to  foreclose  a  mortgage  cannot  be  maintained 
by  a  trustee  who  took  the  property  only  as  security  for  a  debt 
which  has  alnce  been  paid,  pp.  196,  196, 

Miscellaneous,— Olted  erroneously  in  McCarron  ▼.  Oassldy,  It 
Ark.  40. 

12  How.  IST-^eOB,  IS  L.  962,  ERWIN  v.  PARHAM. 

■qni^  —  ^eoutloii. —  Where  Inadequacy  of  price  paid  at  ■■ 
•pw  and  fair  execution  sale  is  not  of  Itself  Buffldent  reason  fur 
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dIsmlBBtnff  a  btU  filed  hj  the  parchaeer  to  enjoin  tbe  debtor  and 
others  from  Interfering  with  the  property,  pp.  20S,  206. 

Cited  and  mle  followed  In  Coker  v.  Dankms,  20  Pla.  155,  and 
FhllllpB  T.  Stewart,  B9  Mo.  493,  refuslDg  to  set  aside  execution  salea 
npon  such  ground  In  absence  of  prooF  of  fraud. 

Approred,  but  beld  Inapplicable  under  facts  In  Hunt  t.  EistMri 


12  How.  209-225,  13  L.  968.  DNITHD  STATES  t.  MOORH. 

Louisiana. —  Powers  of  Spanish  olBcera  to  grant  lands  In  Zioal» 
lana  discussed,  pp.-S17--220. 

Zionlslaiia. —  A  receipt  given  by  Morales,  the  Intendant,  Id  Sep- 
tember. 1797,  for  the  purchase  price  of  lands  sold,  could  not  con- 
ve;  Utie,  p.  221. 

Iioulfliana. —  By  the  regulations  of  O'Reilly,  1770,  the  pi-oprletors 
of  land  fronting  on  the  Mississippi  were  bound  to  make  levees  and 
clear  and  ditch  the  front  to  a  cevtain  depth  within  three  years 
from  the  date  of  purchase;  In  default  thereof  the  land  reverted  to 
the  king.  Condition  not  complied  with  In  this  cose  and  no  claim 
made  to  land,  pFesumpUon  was  that  It  was  surrendered,  pp.  221, 
222. 

Otted  and  ruling  followed  In  Muse  ▼.  Arlington  Hotel  Oo.,  68 
Fed.  640,  649,  a  similar  case.  See  also  note,  2  Am.  St.  Rep.  70!), 
citing  principal  case  on  point  tbat  laches  may  be  availed  of  by 
government  against  claimant  under  grant 

Pnbllo  lands. —  Diatrlct  Court  cannot,  under  the  act  of  May, 
1824,  make  an  Indeflnite  decree  for  such  quantity  of  land  as  the 
United  Btatea  may  hare  sold  of  the  land  adjudged  to  belong  to 
him;  the  decree  must  be  for  the  precise  quantity,  pp.  223,  224. 

Cited,  arguendo.  In  Dnlted  States  t.  Bosellus,  15  How.  36,  14  I^ 
590,  holding  that  where  party  claiming  under  Judicial  sale  bad  been 
In  poBsesslon  of  such  land  since  sale,  a  case  of  perfect  title  Is  pre- 
sented, which  la  not  within  Jurisdiction  of  District  Court  under  acta 
of  1824  and  1844. 

Public  lands.—  Under  the  acta  of  1824  and  1844,  adrerae  clalmr 
ants  must  be  made  parties  to  suits  in  order  to  ascertain  the  quan- 
tity of  land  to  which  a  person  Is  entitled  under  those  acts,  p.  224. 

Cited  and  mle  followed  In  United  States  r.  DaTOSport,  15  Bow. 
9,  14  li.  B78,  and  United  Btatea  t.  Rosellus,  15  How.  86,  14  L.  690, 
dismissing  Bults  where  such  claimants  not  Joined;  United  States  t. 
De  Rodrlqac^  T  Sawj.  687,  V.  O.  UJtBO,  where  partlet  ww*  pn^ 
«rl;r  Joined. 
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L.   865,    LTMAN    t.    BANE    01''    UNITED 

BlUs  Mid  iwtM  —  Xrldane*. —  Wliere  the  maker  of  several  notea 
haa  paid  all  except  the  last,  the  creditor.  If  be  eues  npon  the  origi- 
nal conslderaUoD,  Instead  of  the  nnpald  note,  la  not  bound  to  pro- 
dnca  tha  prior  notes,  the  presumption  being  that  they  were  glTen 
np  at  the  time  of  payment  p.  244. 

Daada  —  Bills  and  notes. —  Where  the  consideration  for  a  prom- 
issory note  was  the  conTcyance  of  real  estate,  In  a  snlt  to  recover 
the  purchase  price,  the  grantor  Is  not  bound  'to  show  a  proper 
execution  of  the  conveyance,  p.  244. 

Bills  and  note*.— Wbere  acceptance  of  promissory  notes  by  a 
creditor  does  not  necessarily  operate  as  satisfaction  of  the  original 
debt,  whether  or  not  there  was  an  agreement  to  receive  tbem  as 
such,  or  whether  the  circumstances  warranted  such  an  inference, 
are  questions  for  the  Jury,  pp.  243,  244. 

Oited  aud  rule  applied  In  Segrist  v.  Crabtree,  131  U.  8.  280,  38  L. 
126,  9  S.  Gt  688,  holding  evidence  admissible  to  show  whethw 
notes  were  given  as  payment  or  as  evidence  of  amount  to  be  paid 
later;  Harris  v.  The  Kensington,  11  Fed.  Gas.  634.  holding  lien  of 
materialman  not  waived  by  acceptance  of  note  for  amount  doe; 
Knox  V.  Qerbauser,  8  Uont  276,  affirming  Judgment,  based  upon 
finding  of  jury  that  note  was  taken  as  security.  Cited  approvingly, 
bat  obiter.  In  Salomon  v.  Pioneer,  etc.,  Co.,  21  Fla.  377. 

Distinguished  In  Kimball  v.  The  Ship  Anna  Kimball.  2  CUft. 
16,  F.  C.  7,772.  mllng  otherwise  under  settled  law  of  Massachu- 
setts. 

Banka. —  The  officers  of  a  bank  are  presumed  to  know  Its  finan- 
cial condition  and  to  have  notice  of  the  acts  of  Its  directors,  p. 
2iS. 

Cited  and  rule  applied  In  Proctor  v.  Baldwin,  S2  Tnd.  374,  but 
holding  such  presumption  rebuttable;  Seals  v.  Baker.  70  Tex.  202, 
8  Am.  8L  Rep.  598,  7  S.  W.  74S.  holding  directors  personally  re- 
sponsible for  Inducing  person  to  deposit  In  Insolvent  bank;  Mer- 
chants' Bank  v.  Rudolf,  S  Neb.  S41,  holding  surety,  who  was  di- 
rector of  bank  holding  note,  was  bound  to  know  whether  note  was 
paid  or  not;  Ayott  v.  Smith,  40  Vt  537,  94  Am.  Dec.  432,  hold- 
ing notice  to  one  Joint  maker  of  note  Is  notice  to  all 

Miscellaneous. —  Cited  generally  In  Barlow  v.  Congregational  So- 
ciety, 8  Allen,  462,  on  point  that  bank  may  sue  upon  note  given  to 
Its  cashier.    Olted  erroneously  In  Waggoner  v.  St  John,  10  Helsk- 


13  How.  24e-aM,  18  L.  974,  UNITED  STATES  v.  WILKINSON. 

Bill  of  exceptioiis. —  Tlie  deolnrntion  In  a  record  that  a  bill  of 
exceptions  was  taken  at  the  trial  will  conti-ol  nn  erroneous  date  In 
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ttM  biU,  wUcb  would  flbow  It  to  b&ve  beeo  tabea  before  tbe  trial, 
p.  SOS. 

Evldeiice  —  Official  bond. —  Copj  of,  dalj  antbeotlcated,  le  ad- 
mlBBlble  In  eTldeace,  p.  253. 

Eridence  —  Officdal  bond. —  Copy  of,  being  generally  admissible 
In  eTldeoce,  any  fact  wblcb  wonld  maka  It  Inadmlaalbltt  alioald  ba 
Mt  fortb  In  tbe  bill  of  exceptions,  p.  254. 

No  citations. 

12  How.  284-256,  18  L.  977,  BOND  v.  BROWN. 

XrlaL—  By  Louisiana  practice  If  neither  party  dalma  a  trial  b| 
Jury,  tbe  whole  case,  botli  law  and  fact.  Is  tried  by  the  court,  p.  256. 

App«al  and  arror, —  Where,  nuder  Louisiana  practice,  a  case  U 
submitted  to  the  Judge  without  a  Jury,  and  no  exception  Is  taken  to 
any  ruling  on  a  matter  of  law,  the  Judgment  must  be  affirmed  when  - 
brougbt  to  the  Supreme  Court  on  error,  p.  256. 

Cited  and  I'ule  followed  in  Burr  v.  Dee  Jloiatiu  Cu..  i  Wall.  Vi.y,.. 
17  Ik  663,  refusing  to  consider  evidence  leading  to  ultimate  finding 
In  lower  court. in  ejectment;  Richmond  v.  Smith,  15  Wall.  438.  21 
L.  202,  holding  where  finding  nt  court  Is  general.  U  cannot  be  re- 
viewed on  error;  as  also  in  Insurance  Co.  v.  Folsom,  18  Wall.  24U, 
21  L.  833,  whettf  rule  applied  to  such  Qudlngs  by  Circuit  Court; 
The  Abbotaford,  B8  U.  V.  442,  25  L.  169,  construing  act  declaring 
that  findings  of  fact  by  Circuit  Court  in  admirnltjr  causes  shall  be 
conclusive;  Davis  v.  Schwartz,  1S6  U.  S.  637,  3SJ  L.  293,  15  S.  Cb 
230,  Walters  v.  Western,  etc,  Co.,  69  Fed.  710,  and  U.  S.  Trust  Co. 
T.  Uercantlle,  etc.,  Co.,  88  Fed.  153,  refusing  to  review  flndingn  of 
master  on  matters  submitted  by  L-ouit  in  oiiuicy  Litiis":  ..  ,  ,  y. 
Angavlne,  16  Blatchf.  543,  F.  a  14,306,  holding  findings  of  fact  in 
trial  before  referee  in  District  Court  are  conclusive  on  error  to  Clr- 
cnit  Court;  Romero  v.  Desmarais,  4  N.  Mex.  368  (5  N.  Mex.  140),  20 
Fac.  788,  and  Newcomb  v.  White,  6  N.  Mex.  438,  28  Pac.  671,  where 
territorial  court  applied  rule  to  causes  brought  up  on  error  from 
Inferior  courts;  Torlina  v.  TrorUcht,  6  N.  Uez.  100,  21  Pac.  72, 
refusing  to  review  dndlnga  of  tact  made  by  Jury. 

12  How.  256-272,  13  L.  978,  DDKDAS  v.  HITCHCOCK. 

Dow. —  A  clause  releasing  dower  Inserted  In  a  mortgage  after 
the  signatures  of  both  husband  and  wife,  construed  to  be  port  of 
the  same  conveyance,  and  held  valid  nnder  the  laws  of  Alabama, 
pp.  267,  268. 

Cited  and  relied  upon  In  Atkinson  v.  Taylor,  34  Mo.  App.  400^ 
where  husband  alon«  executed  deed  aa  grantor,  but  wife  signed 
relinquishing  dower. 

Acknowledgment —  Where  a  statute  prescribes  the  form'  of  ac- 
knowledgments, it  Is  aufflclent  If  the  statute  Is  conformed  to  In 
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mbitance.  Rule  applied  to  tb*  Bckaowledgmeiit  of  the  deed  of  ■ 
married  woman  reUaqulsliIng  dower,  p.  269. 

Qlted  and  nile  followed  In  Morse  r.  Hewitt,  28  Ulcb.  488,  cod- 
■tmlnc  acknowledKmeot  of  power  of  attorney;  Virginia  Coal,  etc. 
Go.  T.  BoberaoD,  88  Va.  118,  13  8.  H.  801,  decreeing  specific  per- 
formance of  contract  to  convey,  alttaoagh  nckuowledgmeut  b; 
wife  defective,  purchase  money  having  been  paid;  Btalr  v.  Sayre, 
29  W.  Va.  010.  613,  2  S.  Et.  100.  102.  collecting  authorities  and  ap- 
proving mle,  bnt  holding  acknowledgment  In  question  Insufficient. 
Bee  also  valuable  note  on  this  subject  In  41  Am  Dec.  17!),  132, 
Olted  In  discussion,  obiter.  In  dissenting  opinion,  Hockman  v.  Mc- 
Olannahan.  87  Va.  87,  12  B.  E.  2S1. 

Miscellaneous. —  Cited  erroneously  In  Phelps  v.  Racey,  60  M.  Z. 
U.  ifi  Am.  Rep.  144. 

12  How.  272-284,  13  L.  S8S,  CLARK  v.  BARNWELL. 

Oairloa. —  After  the  damage  to  goods  Is  estahllnhed.  the  burden 
la  upon  tlie  carrier  to  show  tliat  It  was  occasioned  by  one  of  tbe 
perils  from  which  he  was  excepted  by  the  bill  of  lading,  p.  280. 

That  Clark  v.  Barnwell  la  a  leading  authority  upon  this  j>oiuc  is 
shows  by  tbe  citing  cases,  which  have  affirmed  and  relied  upon  tta 
rating,  and  are  here  collected:  The  Propeller  Niagara  v.  Gordes, 
21  How.  29,  16  L.  48,  holding  carrier  liable  for  damage  to  goods 
cansed  by  deviation.  In  absence  of  proof  that  such  deviation  was 
rendered  necessarx  by  storm;  Nelson  v.  Woodruff.  1  Black.  IBO, 
17  L.  99,  affirming  S.  C.  17  Fed.  Gas.  1343,  .ind  holding  carrier  msy 
show  damage  to  lard  was  result  of  defective  packing;  The  Oom- 
mander-ln-Chlef,  1  Wall.  51,  17  L.  611,  holding  carrier  liable  in  case 
of  collision;  The  Maggie  Hammond.  0  Wall.  4;i9.  19  L.  781.  for 
failure  to  transship  goods  not  damaged  at  time  vessel  was  dis- 
abled; The  Delaware,  14  Wall.  S97,  602.  20  L.  T81.  TSB.  nnd  Tin-  New 
Orleans,  26  Fed.  4S,  both  holding  carrier  liable  for  loss  of  cargo 
stowed  on  deck,  contrary  to  usage  of  trade,  and  in  absence  of  ex- 
press agreement;  The  Lady  Pike,  21  Wall.  15,  22  L.  604.  revet«ini 
8.  C.,  2  BIss.  144,  F.  C.  7,»85,  for  accident  resnltlng  from  lack  of 
knowledge  on  part  of  captain,  of  dlfficulttes  of  navigation  In  river 
on  which  vessel  piles;  The  Majestic,  166  V.  S.  886,  41  L.  1043.  17  8. 
Ot  802,  raling  similarly  on  action  to  recover  for  loss  of  paasenger'B 
baggage;  English  v.  Ocean,  etc.,  Nav.  Co..  2  Blatchf.  427,  F.  0. 
4,490,  and  Western  Mfg.  Co.  v.  The  Onlding  Star,  87  Fed.  644, 
holding  where  goods  are.  upon  delivery,  found  to  be  damaged,  bur- 
den is  upon  carrier  to  show  Injury  was  result  of  Improper  pack- 
ing; The  Steamship  Bellona.  4  Ben.  606,  F.  O.  1.277,  holding  whent 
goods  missing  from  broken  cases,  carrier  Is  liable  In  absence  of 
proof  as  to  how  they  dlnappeared;  Tbe  Sabloncello,  7  Ben.  3R9. 
r.  O.  12,198.  holding  carrier  bound  to  show  damage  to  cargo  from 
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breaking  of  oil  casks  was  not  due  to  his  negligence;  Tbe  Bark 
Oarlotta,  9  Ben,  11.  F.  C.  2,413,  holding  carrier  liable  for  damage 
caused  bf  rats;  The  Keoknk,  1  BIsa.  S24.  P,  O,  7,721,  holding  fact 
that  oavlgatlon  of  river  Is  attended  with  special  risks,  does  not 
dimittleb  carrier's  liability;  Turner  t.  Tbe  Black  Warrior,  1  UcAU. 
182,  183,  P.  C.  14,253,  holding  carrier  bound  to  show  damage  to 
spirits  cansed  bj  defects  In  casks;  Tbe  Live  Yankee,  Deady,  422, 
F.  C.  8,409,  holding  where  cause  of  damage  to  cargo  of  wine  was 
doubtful  loss  must  faU  on  carrier;  Richards  v.  Hanseo.  I  Fed.  03, 
holding  exception  of  "  rust "  will  not  relieve  carrier  rrom  liability 
for  damages  to  cargo  of  Iron  caused  by  defects  In  veBscl:  Main- 
waring  T.  Tbe  Carrie  Delap,  1  Fed.  878,  asserting  carrier's  llabllltr 
Vhere  bags  damaged  by  contact  wltb  bleaching  powder  carried  in 
cargo;  The  Pharos,  0  Fed.  914,  where  wool  damaged  by  contact  with 
W«t  r«dwood  lumber;  Astrup  v.  Lewey,  IB  Fed.  S40,  B43.  where 
damage  to  cargo  caused  primarily  by  overloading  of  vessel;  The 
Glamo^anshlre,  SO  Fed.  840,  holding  vessel  liable  for  damage  to 
tea  caused  by  camphor  carried  In  same  compartment;  Queen  of  tbe 
Pacific,  7R  Fed.  77,  holding  fact  that  goods  were  damaged  by  sea 
water  does  not  raise  presumption  of  damage  by  perils  of  seaa. 

State  cases  show  an  extensive  application  of  the  rule  aa  follows; 
Steele  v.  Towuseud,  87  Ala.  ZS3,  79  Am.  Dec.  B2,  holding  although 
carrier  has  excepted  liability  for  damage  from  rust  be  Is  bound  to 
use  due  diligence  In  transporting  goods;  Gray  t.  Uoblle  Trade  Co.. 
SB  Ala,  402,  28  Am.  Rep.  734,  and  Berry  v.  Cooper,  28  Ga.  BBO.  ruling 
similarly  where  damage  by  fire  excepted;  Western  Transportation 
Oo.  V.  NewhaU.  24  HI.  473.  470,  76  Am.  Dec.  768,  774,  holding  burden 
of  proving  contract  restricting  common-law  Lability  Is  npon  carrier; 
Price  V.  Ship  Uriel.  10  La.  Ann.  414,  holding  mere  showing  that 
vessel  encountered  rongb  weather  Is  Insufficient  to  exonerate  carrier 
from  Uablllty;  Blocker  v.  Wbltteubnrg,  12  La.  Ann.  412,  holding 
where  gooda  landed  ore  damaged  by  wet,  carrier  la  bound  to  ahow 
that  they  were  sufficiently  covered;  Maxwell  v.  Southern  Pacific  Co., 
48  La.  Ann.  402,  19  So.  294,  and  Alden  v.  Pearson,  8  Gray,  348.  hold- 
ing carrier  bound  to  show  loss  by  fire  was  not  result  of  his  net- 
Ugeuce:  Mitchell  v.  OaroUna  Cent  Ry.,  124  N.  C.  244,  32  8.  E.  678, 
mllng  similarly  as  to  Injury  to  cattle  carried.  And  see  valuable  note. 
41  An.  Dec.  2%  290.  Olted,  arguendo.  In  dissenting  opinion,  Con- 
stable T,  National  8.  B.  Co.,  154  U.  S.  99,  88  L.  923, 14  8.  OL  1081,  Tbe 
Kensington,  8S  Fed.  S3S,  834,  and  Levi  t.  Lynn,  etc^  &.  B.,  11 
Allen,  80S,  87  Am.  Dec  714. 

Canlenrm. —  Damage  cansed  to  cotton  thread,  by  dampness  In  tbe 
bold  of  a  vessel,  not  occasioned  by  bad  stowage  or  by  tbe  neg- 
ligence of  the  master  or  crew.  Is  attributable  to  "  dangers  of  tbe 
KM,"  excepted  In  tbe  bill  of  lading,  p.  281. 

Itarrltn.—  Where  it  Is  tbe  usage  of  trade  to  carry  salt  in  a  mixed 
cargo,  tbe  carrier  Is  not  liable  for  damage  cansed  by  it  to  other 
foods.  In  absence  of  proof  of  bad  stowage,  p.  282. 
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Cited  and  principle  applied  in  The  Burswell,  18  Fed.  907,  boldlns 
wbere  It  ta  customary  to  carry  caustic  soda  aa  part  of  cargo  of 
general  ship,  damage  resulting  from  contact  with  sucb  aoda  moBt  be 
■hown  to  have  been  dne  to  bad  atorage. 

Oaniar  is  not  liable  for  damage  resulting  from  delay  In  th« 
voyage  on  account  of  boisterous  weatUer  or  adverse  wlnda,  p.  283. 

Oarrlara. —  If  damage  Is  cansed  by  a  peril  excepted  In  the  bill  of 
lading,  the  loss  Is  prima  facie  upon  the  shipper;  bnt  the  loss  may  be 
Imposed  upon  the  carrier  by  shontng  that  the  damage  might  have 
been  prevented  by  the  exercise  of  proper  skill  and  diligence,  p.  283. 

This  rule  Is  another  for  which  the  principal  caae  la  a  leading  an- 
thorlty.  Its  holding  baa  been  variously  applied  by  citing  cases  aa 
followa:  Transportation  Co.  v.  Downer,  11  WalL  134,  20  L.  160,  and 
The  R.  D.  Bibber,  CEO  Fed.  S44,  8  V.  S.  App.  42,  both  holdlug  pr«- 
sumption  of  negligence  of  master  cannot  arise  from  mere  gronndlDs 
of  veasel  on  entering  harbor;  The  Victory,  etc.,  168  U.  B.  423,  42  L. 
E>28,  IS  8.  Ct  15S,  holding  whera  collision  Is  excepted,  burden  Is  on 
shipper  to  show  collision  was  result  of  want  of  skill  or  diligence; 
Wertbelmer  v.  Pennsylvania  R.  R.,  17  Blatchf.  422,  1  Fed.  234, 
and  Insurance  Co.  of  N.  A.  v.  Lake  Erie,  etc..  R.,  1D2  Ind.  337,  63  N. 
B.  383.  rullog  similarly  wbere  loss  by  flro  excepted  In  bill  of 
ladlug;  Speyer  v.  The  Mary  Belle  Roberts,  2  Sawy,  4,  6,  F.  C.  13,240, 
holding  carrier  liable  where  sweating  of  cargo  conld  have  been  pre- 
vented by  raising  hatches  daring  fair  weather  according  to  custom; 
The  Bark  Olbers,  8  Ben.  160.  152,  F.  0.  10,477,  holding  where  loss 
from  leakage  of  casks  was  excepted,  shipper  was  bound  to  show  that 
lose  could  have  been  prevented  by  exercise  of  due  care  on  part  of 
carrier;  Vaughan  t.  Six  Hundred  and  Thirty  Casks  Wine,  7  Ben. 
BOO,  F.  O.  16,900,  holding  where  bill  excepted  "average  leakage," 
■hlpper  must  bear  loss  in  absence  of  proof  that  leakage  was  more 
than  average;  The  Ship  Shand,  10  Ben.  311,  F.  C.  12,702,  and  The 
Brig  Sloga,  10  Ben.  320,  F.  0.  12,9&5.  holding  carrier  liable  where 
damEige  caused  by  leaking  of  vessel  could  have  been  prevented  by 
due  diligence;  The  .Tunata  I'atoo,  1  Blss.  17,  F.  G.  7,684,  holding 
carrier  relieved  from  liability  upon  showing  damage  was  result  of 
vessel's  grounding  In  Btorin;  Tbe  Rocket  1  Blss.  357,  F.  O.  11,975. 
holding  carrier  liable  for  damage  resulted  from  grounding  of  vessel 
In  fog,  and  master  was  shown  to  have  been  negligent;  Tbo  In- 
vincible, I  Low.  226,  228,  F.  C.  7,055,  holding  where  leakage  ex- 
cepted, mere  proof  of  more  than  average  leakage  Is  insufflclent, 
negligence  must  be  proved;  Hunt  v.  The  Cleveland,  Newb.  222,  6 
McLean,  77,  F.  G.  6,885.  where  shipper  held  bound  to  show  negli- 
gence caaiing  damage  to  hardware  beyond  reasonable  doubt;  Tb* 
Tan  Bark  Oase,  1  Brown,  156,  F.  G.  13,742,  carrier  liable  upon  show- 
ing that  master  did  not  use  due  precaution  to  prevent  damage  from 
frosts;  Lamb  v.  Parkman,   1   Sprague,  354,  F.   G.  8,020,   denying 
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canleT's  Uablll^  where  damage  to  floor  was  natural  result  of  con- 
flDement  In  hold,  ojtH  ■•■  >  negllgeiice  shown;  The  Colonel  Ijedfard.  I 
SpmKiie,  633,  V.  C.  3,027,  but  holding  carrier  liable  Where  damage 
to  flour  was  caused  bj  contact  with  turpentine  carried;  Mendelsohn 
T.  The  Louisiana,  3  Woods,  47,  F.  0.  9,461,  Irequest  t.  Morewood, 
13  Fed.  Oae.  90,  and  McCnllough  t.  The  Bcho,  IB  Fed.  Oas.  11,  all 
boldlns  ship  not  liable  for  deterloraUoa  of  cargo  eaused  by  sweat- 
ing In  hold;  Janney  v.  The  Tudor  Go.,  3  Fed.  816,  where  sbrlnhage  tn 
weight  of  cargo  was  dne  to  Its  Inherent  nature;  Tbe  Begulns,  IS 
Fed.  382,  holding  carrier  liable  where  overloading  of  Teesel  con- 
tributed to  loss;  Wolf  T.  Vaderland,  IS  Fed.  740,  The  George  Heaton, 
20  Fed.  826,  and  The  Guj  G.  Ooss,  53  Fed.  828,  all  holding  burden  on 
shipper  to  show  that  mat  was  caused  by  negligence  of  carrier;  The 
Tltanla,  19  Fed.  IM,  108.  holding  damage  caused  by  shipping  of 
heavy  articles  which  were  properly  stowed  Is  within  exception  o( 
perils  of  seas;  bnt  otberwlse  in  The  Kensington,  M  Fed.  887,  wbera 
cargo  not  properly  stowed;  The  Saratoga,  20  Fed.  871,  holding  where 
loss  by  theft  Is  excepted  In  bill,  carrier  may  still  be  held  liable  If 
negligence  shown;  Tbe  Cbasca,  23  Fed.  1S9, 160,  and  Matthtesen.  etc, 
Co.  V.  Gtisi,  29  Fed.  796,  holding  burden  upon  shipper,  In  case  cai^ 
damaged  daring  storm,  to  show  sbip  was  not  properly  dnnnaged; 
Tbe  Polynesia,  30  Fed.  210,  to  show  tbat  damage  to  property  caused 
by  motion  of  sblp  was  dne  to  bad  stowage;  Patnrzo  v.  Compagnle 
Prancalse,  etc.,  31  Fed.  812,  holding  although  damage  from  sweat- 
ing Is  excepted,  carrier  will  be  held  liable  upon  showing  stowage  of 
macaroni  in  same  compartment  wltb  green  fruit;  The  Portuense,  35 
Fed.  671,  but  burden  Is  on  shipper  to  show  negligence  of  vessel  in 
allowing  cargo  to  be  damaged  by  sweating;  The  Bohemia,  38  Fed. 
757,  768,  holding  vessel  not  liable  where  rotting  of  cargo  of  potatoes 
was  caused  by  detention  in  quarantine;  The  Charles  I.  Wlllard,  38 
Fed.  762,  admitting  evidence  to  show  tbat  pumps  were  not  In 
condlUon  to  remove  water  driven  Into  hold  of  vessel;  The  Dan,  40 
Fed-  682,  holding  vessel  chartered  to  carry  spedflc  cargo  is  liable 
only  for  damage  resulting  from  negligence;  Ohristie  v.  The 
Oreigbton,  41  Fed.  63,  dismissing  libel  for  damage  resulting  from 
motion  of  vessel  in  absence  of  proof  of  bad  stowage;  The  Guy  0. 
Goss,  BS  Fed.  810,  dismissing  libel  where  evidence  failed  to  support 
allegations  of  nnseawortblnesa  and  bad  stowage;  Tbe  Guildhall.  5S 
^d,  797,  holding  carrier  liable  for  failure  to  recondition  cargo  after 
collbdoD.  although  coIUbIoh  was  unavoidable;  The  G.  R.  Booth,  84 
Fed.  879,  denying  carrier's  Uabllity  for  explosion  of  part  of  cargo 
rendtlng  in  Injury  of  rest  In  absence  of  negligence;  The  Timor,  67 
V9S.  857,  35  U.  8.  App.  278,  for  damage  caused  by  rats,  bill  having 
«xeept«d  damage  from  vermin;  Tbe  Prussia,  8S  Fed.  532,  where  car- 
rier held  bound  to  ose  dne  care  in  preservation  of  refrigerator  meats; 
The  Henry  B.  Hyde,  90  Fed.  115  (afllrming  8.  O.,  82  Fed.  685),  and 
The  Lennox,  90  Fed.  309,  holding  where  ship  is  not  responidble  for 
breakage  onder  bill,  it  must  be  shown  to  have  resulted  from  negU- 
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gence;  Tb«  Prussia,  93  Fed.  S40,  holding  shipper  ni 
age  to  cargo  of  meat  caascd  by  latent  defect  In  ah 

Ttie  following  State  cases  have  applied  the  m 
etc,  Bjr.  T.  Talbot,  30  Ark.  &30,  and  Railway  O 
UlUa,  88  Teon.  661.  603.  14  8.  W.  319,  holding  whei 
loM  by  flre,  llbellant  must  show  fire  was  result  of 
Tennessee,  etc..  R.  R.  v.  Wright,  76  Ga,  686,  rullof 
curled  had  excepted  damage  resnltittg  from  "1 
water  npon  goods; "  Denton  v.  Chicago,  etc..  R.  R., 
Ajn.  Rep.  28S,  2  N.  W.  1096.  where  goods  destroyi 
rier's  warehouse;  Lewis  v.  Ship  Success,  IS  La.  i 
eaiTler  not  liable  where  damage  was  result  of  ii 
goods;  Kirk  t.  Folsom.  23  La.  Ann.  586,  dismissing 
of  proof  that  leak  In  seaworthy  vessel  was  caused 
carrier;  Ubby  v.  Gage,  14  Allen.  203,  265,  holding 
for  nAtnral  melting  of  Ice  cargo,  while  delayed  tc 
repairs;  School  District  t.  Hartford,  etc..  B.  R. 
S  Am.  Rep.  60B,  holding  contract  for  carriage  "  a 
deea  not  relieve  carrier  from  liability  for  loss  cau 
gence;  Chicago,  etc.,  R.  R.  v.  Moss,  60  Miss.  1013.  1 
420.  430.  and  Graham  v.  Davis.  4  Ohio  St.  878,  62  . 
tanrtiny  rnle  and  holding  carrier  must  show  that  loi 
ception  and  not  caused  by  negligence;  Wolf  v.  Ar 
42  Mo.  420.  d7  Am.  Dec  407,  holding  degree  of  ce 
be  measured  by  character  of  goods;  Hnbl>ard  v.  E 
10  R.  L  204,  holding  carrier  not  liable  where  goodi 
enemy;  Saunders  v.  Chicago,  etc.,  Hy.,  6  S.  Dak.  ' 
holding  Injury  to  passenger  Id  collision  does  no) 
presumption  of  negligence;  Schaller  v.  Chicago.  « 
39,  40.  71  N.  W.  1044,  104S,  holding  where  loss  b; 
proof  of  fact  of  such  loss  constitutes  prima  facie 
rier.  See  also  valuable  note  on  this  subject  In  ; 
Olted  In  discussion,  obiter.  In  Maghee  v.  Camdei 
N.  T.  619.  6  Am.  Rep.  127. 

Oarrlara. —  BUI  of  lading  containing  the  usual 
!n  good  order."  but  adding,  "  contents  unknown."  a 
tbe  shipment  in  good  order  of  the  packages  as  to  ti 
dltlon,  and  the  bnrden  Is  on  the  shipper  to  prore 
tbe  contents  when  shipped,  p.  2S3. 

This  rule  has  also  been  aEQrmed  and  variously  a 
ous  citlag  cases:  St.  Louis,  Iron  Mountain  Ry.  v. 
SB,  SO  L.  1079,  7  8.  Ct  1135.  holding  carrier  does  no 
of  cotton  shipped  under  such  bill  of  lading;  The  Co 
D22.  F.  C.  3,040,  holding  carrier  not  prima  facie  llab 
of  package  not  so  damaged  as  to  account  for  In, 
The  California.  2  Sawy.  15,  F.  C.  2.314,  holdlr 
goods  under  such  bill  does  not  Imply  warrant  upc 
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that  case  baa  not  been  opened  and  robbed  before  delivery  for  ahlp- 
ment;  Tbe  Bark  Olbera,  3  Ben,  151,  F.  0.  10,477,  or  tbat  cask  In 
which  liquor  Is  shipped  will  not  leak  because  of  latent  defecta; 
Twelve  Hundred  and  Slxty-flve  Sewer  Plpee,  6  Ben.  40G,  F.  0. 
14,280  holding  carrier  not  liable  for  breaking  of  pipes  property 
handled  and  stowed  by  his  employees;  The  Bark  Tincenzo  T.,  10 
Ben.  229,  P.  0.  16,948,  boldloK  carrier  not  liable  for  damage  to 
Btatnary  cased  and  carried  under  such  bill  of  lading;  Choate  v. 
Crownlnshleld,  S  Cliff.  IS7,  189,  F.  0.  2,691,  holding  carrier  upon 
receiving  cotton  In  bales  does  not  acknowledge  tbe  good  condition  of 
tbe  interior  of  the  bales;  The  Momvlao,  2  Hask.  169,  F.  0.  9,789,  nor 
of  the  contents  of  cases  containing  eewlng  machines;  The  T.  A. 
Ooddard,  12  Fed.  177,  but  holding  such  bill  concludes  carrier  aa  to 
condition  of  chests  of  tea  wblcb  conid  have  been  discovered  when 
delivered  for  shipment;  Tbe  Tommy,  16  Fed.  603,  construing  clansa 
In  bill,  "  not  accoontable  for  weight  contents,  packing,  marks,  and 
damage; "  Tbe  Querlnl  Stamphalia,  19  Fed.  124,  holding  where  bill 
recites  that  weight  and  qnantlty  la  unknown,  carrier  will  not  bo 
liable  for  short  delivery  if  all  be  received  Is  delivered;  Mitchell 
V.  United  States  Blsp.  Co..  46  Iowa,  214,  holding  recital  in  bUl  that 
eggs  received  by  carrier  for  shipment  are  In  good  condition  la  not 
conclusive  evidence  of  that  fact;  Shepherd  v.  Naylor,  5  Gray,  592, 
holding  bill  concluding  "  weight  nnknown,"  binds  master  to  deliver 
only  so  much  aa  Is  actually  shipped;  Kllley  v.  Bowker,  11  Oiay.  428, 
71  Am.  Dec.  726,  ruling  similarly  where  bill  spedBed  weight  "  more 
or  less;  "  Bllie  v.  Wlllard,  9  N.  T.  533.  and  Hale  v.  Milwaukee  Dock 
Oo.,  29  Wis.  496,  9  Am.  Rep.  618.  extending  rule  and  holding  admis- 
sion that  goods  are  "  In  good  condition  "  does  not  conclude  carrier 
from  showing  the  contrary;  Miller  t.  Hannibal,  etc.,  B.  R.,  90  N.  T. 
4SD,  4S  Am.  Bep.  182,  mllng  similarly  where  bill  recited  delivery  of 
barrels  of  eggs. 

Olted  In  The  HadJl.  18  Fed.  461,  on  point  that  special  provision  In 
bill  of  lading  may  shift  bnrden  of  proof  In  case  of  damage  to  goods. 
Bee  also  note  on  this  subject  In  38  Am.  Dec.  415.  Cited  In  discus- 
sion, obiter,  In  Whitney  v.  Ganche,  11  La.  Ann.  482,  433,  and  Wltsler 
T.  Ck>mD8,  70  Me.  300,  85  Am.  Bep.  832. 

Miscellaneous. —  Cited  In  Snmner  v.  Walker,  80  Fed.  265,  on  point 
that  connecting  carriers  are  not  liable  to  shipper  for  negligence  of 
each  other  In  absence  of  express  agreement;  Steamboat  Belfast  v. 
Boon,  41  Ala.  62,  on  point  that  Ubel  tor  damage  to  goods  may  be 
malnUlned  In  admiralty.  Oited  also  In  note,  47  Am.  D%6.  WO,  oo 
point  that  ships  are  common  carriers. 

12  How.  284-398,  18  U  990,  TBAL  T.  FBLTOM. 

Postal  lain. —  An  initial  letter  vnitten  upon  a  newspaper  wrw 
per  la  not  "  ■  writing  or  memorandum,"  forbidden  by  the  postal 
tows,  and  meh  wrlUng  will  not  justify  a  postmaster  In  refnMnf  to 
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deUrer  tlie  p&per  to  tbe  person  to  wbom  It  la  sddresHed.  pp.  290. 
3»1. 

Publie  offleora  are  liable  to  IndlTldualB  for  failure  to  perform 
mlnlaterlBl  duties  In  which  the  latter  are  Intereated,  p.  291. 

Olted  and  followed  in  Btepbenson  t.  Honmoutb  MintOK  Co.,  84 
Fed.  110,  54  U.  S.  App.  601,  entertaining  action  asalnst  public  con- 
tractor; RaTQsfonl  T.  Pbelps.  48  Ulch.  344,  38  Am.  Rep.  190.  5  N. 
W.  403,  agalnet  tax  collector  for  making  false  return;  Goetcheus  r. 
UatthewBon,  01  N.  T.  432,  433,  holding  election  iDspectors  liable 
for  rejecting  rote  upon  refusal  of  voter  to  answer  Improper  ques- 
tlont. 

TroT«r — Jnrlmllctloix.— State  courts  bavlDg  general  Jurlsdlc- 
tloD  In  actions  of  trover,  may  entertain  salt  for  comverston  whldi 
would  also  be  cognizable  under  Federal  law.  In  absence  of  expresa 
prohibition.  Postmaater  held  liable  for  wrongful  detention  of  mall, 
p.  292. 

Glted  and  prlndple  applied  In  Olaflin  ▼.  Houseman,  93  U.  8.  142, 
S8  L.  840,  asserting  Jurisdiction  of  State  court  In  suit  b;  assignee 
to  recover  assets  of  bankrupt;  New  Orleans  Natlooal  Bank  v.  Mer- 
chant, 18  Fed.  850,  In  suit  against  postmaster  for  wrongfully  with- 
holding registered  mall;  Ralsler  v.  Oliver.  97  Ala.  713,  714,  38  Am. 
8t  Hep.  214,  215,  12  So.  240,  241,  on  point  that  deputy  postmasters 
may  be  beld  liable  In  State  court  for  Injury  caused  by  negligence; 
Blitz  V.  Columbia  Bank.  87  Pa.  St.  92,  80  Am.  Hep.  346,  holding 
State  court  has  Jurisdiction  of  suit  against  national  bank  for  viola- 
tion of  usury  law  of  Congress.  And  see  note  upon  this  point.  In 
49  Am.  Dec.  359.  Olted  In  dissenting  opinion.  Ex  parte  Hill,  etc., 
88  AJs.  477.  majority  denying  Jurisdiction  of  State  court  to  dis- 
charge person  held  under  conscript  law  of  Confederate  CongresH. 
Cited  also  In  Crossley  v.  California,  168  U.  S.  Oil,  42  L.  610.  18  8. 
Ot  242,  holding  State  may  take  Jurisdiction  of  prosecution  for 
derailing  train,  although  such  act  Is  also  offense  against  Federal 
laws;  Crocker  v.  Marine  Nat.  Bask.  101  Ubbs.  241.  3  Am.  Hep. 
S8T,  but  holding  that  State  mUBt  follow  act  of  Oongreas  prescribing 
-venue  In  salt  against  national  banks.  Cited  in  discussion,  obiter, 
of  general  subject  of  concurrent  Jurisdiction.  In  In  re  Reynolda,  20 
Fed.  Cas.  B94. 

12  How.  201-299,  IS  L.  998,  ACHISON  v.  HUDDLBSON. 

Oompact  between  Uaryland  and  the  United  States,  prorldlng 
that  no  toll  should  be  levied,  for  passing  over  the  Cumberland 
nad,  upon  coaches  carrying  malls.  Is  violated  by  an  act  Imposing 
■  tax  upon  passengers  carried  In  aach  coaches,  p.  298. 

Hlacellaneona.— Cited  In  Erie  By.  ▼.  Pennsylvania,  21  Wall.  488, 
S2  I..  S98.  on  point  that  State  ma;  exempt  corporation  and  Its  pro^ 
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«rtT  from  taxation..    Olted  erroneonslr  In  Noble  t.  Cullom,  4*  Ala. 


12  How.  299-827.  U  L.  906,  COOLBT  t.  BOARD  OF  WARDEINS 
OF  THE  PORT  OF  PHILADELPHIA. 

Oonstltiitlaiial  lav  —  Pilots. —  Tbe  appropriation  at  aams  accrn- 
tns  under  a  State  half  pllota^  law  to  the  nse  of  a  society  for  the 
relief  of  dlstresMd  and  decayed  pilots,  does  not  Impress  upon  the 
law  the  character  of  a  revenae  law,  thus  rendering  It  repugnant 
to  the  Constltatlon,  p.  313. 

Constltutloiial  law.— The  exemption  of  certain  Tessels  from  the 
payment  of  half-ptlotaxe  fees,  la  not  open  to  the  constltatlonal  ob- 
jection that  It  gives  a  preference  to  tbe  ports  of  one  State  over 
those  of  another,  p.  S14. 

Conatttutlonal  eonstroctlon. —  Contemporaneous  construction  of 
the  Oonstltntlon  nnlformlj  acted  upon.  In  a  matter  of  pubUc  In- 
terest and  Importance,  Is  entitled  to  great  weight  In  determining 
whether  ■  law  Is  repugnant  to  tbe  Constitution,  p.  SK. 

This  rule  of  construction  has  been  followed  In  a  number  of  dtlng 
case*:  Dred  Scott  t.  Bandford,  19  How.  816,  IS  I*  788,  construing 
clause  allowing  Congress  to  make  "all  needful  mles"  reepectiag 
territories  to  Include  the  right  to  regulate  slavery  therein;  The 
Laura,  114  U.  B.  416.  29  L.  148.  5  S.  Ct  883.  holding  practice  of 
remitting  peoaltlea  and  forfeltares  by  other  officers  than  president, 
long  acquiesced  In,  goveni,  and  Is  no  Invasion  of  tbe  president's 
right  of  pardon:  Auffmordt  v.  Hedden,  187  U.  8.  S29,  34  L.  6S0,  11 
8.  Ot  109,  holding  manner  of  selecting  appraisers  of  customs  long 
acquiesced  In  governs;  Field  v.  Clark,  143  D.  S.  691,  36  L.  309,  12 
B.  OL  504,  holding  anthority  conferred  on  president  to  equalize 
dutlet  Is  not  open  to  objection,  It  having  been  given  often  by  statute 
and  never  questioned;  Fall  v.  Hazelrigg,  46  Ind.  585,  15  Am.  Bep. 
282,  following  construction  of  statute  of  frauds  by  courts  of  State 
where  cause  of  action  arose;  Parvln  v.  Wlmberg,  130  Ind.  566,  30 
An.  St  Rep.  258,  80  N.  B.  791,  15  L.  B.  A.  778,  holding  coostmc- 
tion  of  election  laws  by  officers  of  election  will  not  be  disturbed 
by  courts  unless  palpably  wrong;  France  v.  Connor,  8  Wyo.  463, 

27  Pac  S76,  holding  construction  of  the  section  of  the  Edmunds- 
Tucker  act,  relating  to  dower,  long  acquiesced  In  by  one 
territory,  governs  when  question  arises  In  another;  dissenting  opin- 
ion. New  England  Trout  and  Salmon  Gtnb  v.  Mather,  68  Tt.  SSS,  36 
AtL  829,  88  L.  R.  A.  B74,  construing  term  "  beatable  waters."  Cited 
approvingly  in  discussion,  obiter,  In  Lafayette,  etc.,  B.  B.  v.  Gelger, 
34  Ind.  208. 

Tbe  rule  waa  also  approved  tn  State  v.  Wrighteon,  66  N.  J.  L.  20^ 

28  AtL  6S,  22  L.  &.  A.  6D0,  but  the  court  refused  to  apply  It  wliw* 
tbe  meaning  of  the  Oonstitutton  was  plainly  to  the  contrary. 
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OonstltutlonBl  l&v — KBTigatlon. —  The  pow^r  to  retaliate  nxvl- 
Satlon  la  the  power  to  prescribe  rules  In  coarormUy  with  wblt^h 
oavlKBtloD  must  be  carried  on;  hence  It  extends  to  the  persona 
wbo  coDdDct  It,  U  well  as  to  tbe  InBtmmeats  used,  p.  816. 

Several  citing  casee  affirm  and  rely  upon  this  ruling:  Accordingly 
In  Cuban  B.  B.  Co.  t.  Fltzpatrlck,  66  Fed.  67,  it  was  held  a  State 
could  not  prohibit  crews  ol  rorefgn  eblps  from  unloading  their  own 
■hips  on  State  wbarres.  And  tbe  power  to  regulate  commerce  lu- 
dndea  the  power  to  authorize  the  construction  of  a  bridge  and  to 
provide  roles  for  Its  maintenance,  Tbe  Clinton  Bridge,  Woolw.  159. 
166,  F.  0.  2,900.  Congress  may  enact  laws  to  prevent  the  Impeding 
of  navigation  In  rivers,  and  npon  tbts  prindple  the  Oallfomta  "  anti- 
debris  law "  was  beld  valid  In  North  Bloomfield  Mining  Co.  ▼. 
United  States,  88  Fed.  676.  The  punishment  of  crimes  committed 
upon  navigable  waters  within  the  body  of  a  State  Is  also  within 
tbe  powers  of  Congress;  People  v.  Welch,  141  N.  T.  274,  38  Am.  St. 
Bep.  798,  86  N.  B.  330,  24  L.  B.  A.  120. 

Pilot,  so  far  as  respects  tbe  navigation  of  tbe  vessel  In  bis  pilot- 
age ground.  Is  tbe  temporary  master,  charged  with  tbe  safety 
of  tbe  vessel  and  cargo,  and  of  tbe  lives  of  those  on  board,  and 
Is  Intrusted  with  the  couiuiand  of  the  crew,  p.  316l 

Cited  approvingly  In  Ralll  v.  Troop,  157  U.  8.  402,  39  L.  749,  IS 
8.  Ct  663,  but  holding  that  matters  relating  to  disposition  of  cargo 
are  still  subject  to  captain's  control. 

Constttutlonal  law  —  Pilota. —  It  Is  not  the  mere  grant  of  a 
power  to  Congress,  but  the  exercise  of  that  power,  that 
precludes  Its  exercise  on  the  part  of  tbe  States.  Ac- 
cordingly, although  tbe  plenary  power  of  Congress  over  commerce 
Includes  the  regulation  of  pilots.  In  the  absence  of  such  regulation, 
a  State  may  require  the  payment  of  half-pilotage  fees  by  vessels 
which  decline  the  services  of  a  pilot,  pp. '819,  320. 

Pilot  regulations. —  The  number  of  citing  cases  which  rely  upon 
tbe  holding  that  tbe  States  possess  a  concurrent  power  wltS  Con- 
gress In  the  matter  of  pilot  regulations,  Indicate  the  value  nt 
Cooley  T.  Tbe  Port  Wardens  as  an  authority  upon  this  polnL 
States  have  repeatedly  asserted  this  power  to  enact  balf-pllotage 
aws,  the  validity  of  which  has  been  affirmed  by  the  courts  wher- 
ever the  qnesdon  bos  arisen.  Steamship  Co.  v.  JuUffer,  S  Wall,  457, 
468,  17  L.  807.  810.  Bi  parte  McNlel,  13  Wall.  212,  20  L.  626,  The 
CaUfomla,  1  Sawy.  467,  468,  F.  C.  2,312.  The  Glencarne,  7  Sawy. 
202,  7  Fed.  B07.  Neal  v.  The  Alameda,  12  Sawy.  432,  81  Fed.  368, 
Williams  T.  The  LiKzIe  Henderson,  29  Fed.  Oaa.  1375,  Morgan's 
Louisiana,  etc.,  S.  8.  Co.  v.  Board  of  Health,  86  La.  Ann.  669,  and  Col- 
Una  T.  Society  for  Belief,  etc.,  78  Pa.  St  197.  And  a  law  making  a 
mavtw  liable  to  pay  full  pilotage  rates  to  tbe  first  pilot  wbo  offered 


.a:Jb.G00g[e 


m        Cooler  V,  B"d  of  TVariipas  of  Fort  of  Plilla.     12  How, 

hia  services  waa  declared  valid  <n  Thompson  v.  Sprague.  69  Oa. 
421.  A  pilot  ms7  recover  such  fees,  altbongb  wben  bis  services 
were  tendered  aud  refused  he  was  without  the  Jurisdiction  of  the 
State,  Wilson  v.  McNamee,  102  D,  S.  575.  28  L.  235.  And  this  right 
to  recover  may  be  enforced  In  the  Fedei'al  courts  In  admiralty, 
Banta  v.  McNeil,  6  Ben.  75,  F.  C.  908,  and  The  Brig  America,  1  Low. 
177,  r.  C.  289;  bat  the  claimant  has  no  lien  upon  the  vessel  and 
must  enforce  bis  demand  In  personam,  according  to  Leltch  v.  The 
Geo.  Law,  19  Ted.  Cas.  267.  A  State  may  make  It  a  penal  offense, 
subjecting  the  master  to  a  tine,  to  refuse  to  take  a  pilot.  State  v. 
Penny,  19  S,  O.  222.  Where,  however,  the  pilotage  ground  Is  a 
river  between  two  States,  a  mere  tender  of  services  by  a  pilot 
from  one  State  does  not  entitle  him  to  recover  from  a  master,  who 
baa  employed  a  pilot  from  the  other  State,  Nell  v.  Wilson.  14  Or. 
413,  12  Pac.  811. 

A  State  may  license  pilots  In  the  absence  of  congresalonrtl  legis- 
lation for  that  purpose.  The  Panama,  Deady,  S2,  35,  F.  C.  10.702, 
The  Clymene,  9  Fed.  166.  The  William  Law,  14  Fed.  704,  795, 
and  Dryden  v.  Commonwealth,  16  B.  Mon.  602;  and  may  prohibit  Its 
dtlsens  from  holding  pilots'  licenses  lasned  by  other  States,  Crlbb 
V.  State,  9  Fla.  41S,  419.  In  Cisco  v.  Roberts,  36  N.  T.  296,  It  waa 
declared  that  State  laws  providing  for  the  licensing  of  pilots  were 
not  superseded  by  general  laws  enacted  by  Congress  for  the  regula- 
tion of  pilots. 

The  power  to  fix  rates  of  pilotage  may  be  delegated  by  the  State 
to  local  boards.  The  Chase,  14  Fed.  856,  85G;  aud  the  State  may 
Invest  such  boards  with  the  power  to  Inspect  ships,  Port  Wardens; 
V.  The  Martha  J.  Ward,  14  La.  Ann.  290,  291.  292.  293.  296.  This 
right  to  regulate  pilotage  generally  was  held  Id  Edwards  v.  The 
Panama.  1  Or.  424,  427,  to  extend  to  the  tenltortes  as  well  as  the 
States.  An  act  authorizing  pilots  to  search  vessels  for  runawar 
■laves  was  declared  valid  In  Baker  v.  Wise.  16  Oratt.  202,  211. 

The  effect  of  the  passage  of  a  law  upon  this  subject  bj  Congresa 
Is  to  suspend  all  State  laws  of  the  same  scope.  State  ex  reL  v. 
Llvandlas,  38  La.  Ann.  127.  A  fortiori  a  State  law  conflicting  with  a 
pre-existing  act  of  Congress  Is  void.  The  South  Cambria,  27  Fed. 
526.  A  statute  declaring  tlmt  the  master  and  port-wardens  of  a  port 
could  demand  certain  fees  from  vessels  entering  and  unloading  In 
the  harbor,  whether  such  fees  were  earned  or  not.  was  held  void 
Id  Webb  t.  Dunn,  Ifi  Fla.  T2a  See  also  tbe  notes  upon  the  general 
subject  of  State  powers  In  the  matter  of  pilotage  In  23  Am.  St  Rep. 
841,  and  27  Am.  St.  Rep.  567. 

Biver  and  harbor  Improvements. —  In  the  exerdae  of  this  con- 
cnrrent  power,  a  State  may  authorise  the  Improvement  of  riven 
and  harbors  lying  wholly  within  Its  limits,  County  of  Mobile  v. 
Bamball,  102  U.  &  698,  701,  28  L.  240,  241,  and  Chicago  v.  Law.  144 
IlL  S79,  SS  N.  H.  868.  And  where  a  State,  or  a  city  by  authority  of  the 
Voi.  V— T 
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State,  has  ImproTed  such  harbors  or  rivers  bj  erecting  docks  anti 
wharrea,  it  may  reKOlate  their  use.  and  charge  tolls  therefor.  Packet 
Oo.  T.  Catlettsbnrg,  V3S  V.  8.  D6S,  26  L.  IITI,  Transportation  Oo. 
T.  Parkersbnrg.  107  D.  8.  702.  7M,  27  L.  686,  689.  2  a  Ct. 
741,  742,  Onacblta  Packet  Co.  t.  Aiken.  121  U.  S.  447, 
SO  L.  978^  7  8.  Ot  009,  Dubtiqae  v.  Stout,  S2  Iowa,  86,  7 
Am.  Rep.  176,  8t  Lonla  t.  Sctanlenhnrg.  etc.,  Co..  IS  Mo.  App.  60, 
and  Knsenberg  t.  Browne,  42  Pa.  St  182.  The  fact  that  vessels  are 
licensed  end  enrolled  under  Federal  laws,  does  not  exempt  them 
from  payment  of  wharfage  charges,  Packet  Co.  t.  Keokuk,  95  U. 
S.  88,  24  Ij.  381.  Nor  can  payment  be  avoided  on  the  ground  that 
•ach  a  charge  Is  a  tax  on  tonnage  or  a  regnlatlou  of  commerce.  The 
Ann  Ryan,  7  Ben.  22.  23,  F.  O.  423.  In  the  absence  of  congressional 
ivoblbltlon,  a  State  may  anthorlie  the  construction  of  locks  and 
dams  In  Ita  navigable  rivers.  Pound  v.  Tnrck,  05  U.  S.  463,  24  L. 
626,  and  Hose  v.  Qlover,  II  BIss.  664, 16  Fed.  295;  and  maj  authorize 
the  conetmctlon  of  booms,  although  they  may  Interfere  with  navi- 
gation by  steamers,  J.  8.  Keator  Lumber  Oo.  v.  Boom  Corporation. 
72  Wit.  98,  7  Am.  8t  Rep.  867.  38  N.  W.  ML  But  where  Congres* 
has  already  provided  for  the  Improvement  of  navigable  rivers,  a 
State  cannot  Interfere  by  making  other  provisions.  United  States  v. 
Dulnth.  1  DllL  472.  F.  C.  16,001. 

Bridge*  and  ferries. —  This  concurrent  power  also  permits  the 
States  to  auQiorize  the  erection  of  bridges  across  their  navigable 
waters,  If  Congress  has  not  legislated  upon  the  subject,  Qllman  v. 
Philadelphia,  3  Wall.  727,  18  L.  100,  SllUman  v.  Hudson  River  Bridge 
Co..  4  Blatchf.  400,  F.  C.  12.852,  and  SlUiman  v.  Troy.  etc..  Bridge  Co.. 
11  Blatchf.  284.  F,  C.  12,853.  The  granting  of  ferry  privileges  on  nav- 
igable rivers  Is  also  within  the  power  of  the  Statea,  Conway  v.  Tay- 
lor. 1  Black,  635,  17  L.  203,  Newport  v.  Taylor,  16  B.  Mon.  797.  798. 
and  Marshal  v.  Grimes.  41  Mlsa.  35.  The  power  to  esact  license  teea 
from  ferry  companies  and  to  fls  rates  to  be  charged.  Is  also  In- 
herent In  the  States,  Wiggins  Ferry  Co.  v.  East  St.  Ixiuls.  102  ill. 
674,  Chosen  Freeholders  v.  State,  24  N.  J.  L.  729.  In  Conway  v. 
Taylor,  supra,  the  Supreme  Court  denied  that  the  power  to  regulate 
ferries  was  Included  In  the  power  of  Congress  to  regulate  commerce. 
The  power  to  license  towboata,  pljlng  on  a  harbor,  was  asserted 
In  Harmon  v.  Chicago,  140  111.  SO.'i,  29  N.  B.  739.  as  also  ivuit  itic 
power  to  provide  for  the  registration  of  the  names  of  owners  of 
Teasels  navigating  State  waters,  in  Commissioners  of  Pilotage  v. 
Steamboats,  28  Ala.  197.  The  power  to  regulate  the  rafting  of  loga 
an  a  navigable  river  In  port  Id  a  State  was  sustained  In  Craig  v. 
Kline,  65  Pa.  8t  409,  8  Am.  Rep-  642. 

HalieiieB. —  As  an  Incident  of  Its  jurisdiction  over  its  navigable 
waters,  a  State  may  regulate  Ashing  therein,  and  may  prohibit  the 
use  of  nets  and  seines  in  catching  certain  kinds  of  Ash,  Manchester 
V.  Maasachnsetts,  130  U.  S.  266,  35  L.  167,  11  a  Ct  565.    And  a  Stste 
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ma;  iDtlose  part  of  Its  iiarlgable  waters  for  the  propagation  of  cer- 
talD  flatk  If  Dartgation  Ib  not  tbereby  Impeded.  Commonwealtb  t. 
Vincent,  108  Hasa.  44T. 

Quarantine  regulatiotui. —  The  Sapreme  Court  bfte  recognized  tbe 
power  of  tbe  State  to  provide  for  the  quarantine  of  Infected  TeuelB, 
In  the  exerdse  of  tbelr  ordinary  health  and  police  powers,  Morgan 
S.  6.  Co.  T.  LonlBlana  Board  of  Health,  118  D.  S.  4es,  SO  L.  242,  6  & 
Gt  1119.  47  Am.  St  Rep.  538  contalna  a  valuable  note  upon  this 
point,  In  which  tbe  other  authorities  are  collected  and  reviewed. 

Begulation  of  eairiers. —  In  the  exercise  of  Its  general  pollea 
powers  a  State  may  [tass  laws  for  tbe  regulation  of  carriers,  which, 
while  they  Incldentallj  operate  upon  tbe  instruments  of  Interstate 
commerce,  are  Intended  primarily  to  secure  the  safety  of  passengers 
and  to  provide  efficient  service.  Of  this  nature  are  laws  requiring 
locomotive  engineers  to  be  examined  and  licensed  by  a  board  of 
examiners  appointed  by  the  governor,  McDonald  v.  State,  Si  Ala. 
283,  60  Am.  Rep.  1S9,  2  So.  S30;  prescribing  the  mode  of  transporting 
natural  gas,  Jamleson  v.  Indiana  Natural  Qas,  etc..  Co..  128  Ind.  573. 
D7g,  SSO,  28  N.  E.  S2,  84,  12  L.  R.  A.  658.  660;  resulatln?  the  heating 
of  passenger  cars,  New  Yorh,  etc..  H,  R.  v.  New  York,  165  U.  8.  631,  ' 
41  L.  SM,  17  8.  Ct  419;  requiring  passenger  trains  to  atop  at  stations 
In  towns  contBlntag  a  certain  number  of  inhabitants,  Lake  Shore. 
etc.,  Hy.  V.  Ohio.  173  U.  8.  298,  19  S.  Ct.  470.  And  a  State  may 
prescribe  the  degree  of  care  to  be  exercised  by  passenger  carriers, 
Sherlock  v,  AlUng,  44  Ind.  196.  And  may  prohllilt  ciiiTiprs  from' 
making  contracts  exempting  themselves  from  all  Ifsbllity  for  In- 
juries to  employees.  Pierce  v.  Van  Dusen,  78  Fed.  09S.  47  U.  S.  App. 
830.  A  State  law  prohibiting  tbe  mnoing  of  freight  trains  on  Sun- 
day, although  It  afreets  Interstate  commerce  In  a  limited  degree,  haa 
been  declared  not  to  be  void  for  that  reason,  Hennlngton  v.  Georgia. 
168  U.  8.  811,  41  L.  171.  16  S.  Ct  1091,  and  State  v.  Railroad  Co.,  24 
W.  Vo.  T89,  49  Am.  Rep.  292.  And  a  law  requiring  railroads  to  fix 
rates  and  post  them  In  depots  Is  valid  as  a  police  regulation,  Railroad 
Co.  V.  ruller,  17  Wall  569,  21  L.  714.  And  the  same  was  asserted 
Id  Smith  v.  State,  100  Tenn.  490,  46  8.  W.  568,  41  L.  R.  A.  434.  of  a 
law  providing  for  separate  but  equal  accommodations  for  white 
and  colored  races.  In  Stewart  v.  Barry.  3  Bash  (Cy.),  446.  a  State 
court  asserted  Jurisdiction  over  a  case  of  collision  on  Its  navigable 
waters.  Tbe  dissenting  opinion  In  Wabash,  etc.,  Ry.  v.  Illinois,  IIS 
U.  B.  685,  30  L.  254.  7  S.  Ct  18,  cites  the  principal  case  In  arguing 
that  a  State  has  the  power  to  regulate  rates  and  charges  of  carriers 
engaged  In  Interstate  commerce. 

Xiftwa  ragulatlng  aalsa  of  Ilqnon,—  Police  regolattont  Inclnilfl 
laws  restricting  the  manufacture  and  sale  of  Intoxicating  Uqnor^ 
and  Bucb  laws,  when  not  directly  restrictive  of  Interstate  commerce 
liave  been  held  nlU,  KIdd  v.  Pearaon,  128  U.  S.  2S,  82  L.  851,  9  B.  Ot 
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tl,  ttod  Domun  V.  SUte.  84  Ala.  200.  Stats  v.  Fnlker.  43  Kan.  241. 
246,  22  Fac.  1022,  102S,  T  L.  R.  A.  ISS,  1ST.  and  n.,  even  beld  that  a 
State  conld  regnlate  sales  of  Imported  liquor  whether  In  the  oiislna] 
package  or  not  And  to  thia  etCect  are  the  dissenting  opinions  In 
LeUy  T.  Hardin.  ISC  V.  8.  148.  149,  IM,  34  L.  148.  148.  10  S.  Ct.  698. 
700,  aad  Rhodes  v.  Iowa,  170  U.  S.  428,  18  S.  Ot  670.  In  1860  Con- 
gress provided  that  aU  Ifqtiors  imported  Into  a  State  shoald  be  sub- 
ject to  the  same  regulations  as  domestic  liquors,  and  as  this  act  was 
upheld  in  In  re  Robrer.  140  U.  S.  DOO.  3S  L.  576,  11  8.  Ct  869.  the 
power  of  the  States  to  prohibit  aalea  of  llquora  In  the  original  pack- 
age cannot  be  doubted. 

Taxation. — The  States'  power  of  taxation  Is  subject  to  the  restrlo 
tlon  that  It  does  not  tnterefere  with  Interstate  commerce.  Thus  a 
city  may  tax  express  corporations  whose  business  extends  Ixiyond 
the  Umlts  of  the  State,  Osbom  ▼.  Mobile,  16  WaU.  482.  21  L.  473. 
Coal  mined  In  one  State  and  sent  Into  anotlier  to  be  sold  Is  taxable 
by  the  latter  although  It  remains  In  the  barges  tn  which  it  was 
shipped.  Brown  t.  Houston.  114  U.  8.  630.  l!Li  I,.  2G0.  5  .S.  Ct.  ]0)I5. 
and  Pittsburg  Goal  Co.  t.  Bates,  156  U.  8.  687,  39  L.  M4.  10  S.  Ot. 
418.  And  Ward  v.  Btate,  SI  Ud.  2S7.  1  Am.  Rep.  S6.  asserted  the 
power  of  a  State  to  tax  non-resident  merchants  selling  goods  In  State 
by  sample. 

Laws  of  rarlouB  States  operattng  upon  the  objects  of  <uterstiu<- 
commerce  have  repeatedly  been  upheld.  State  courts,  citing  tlie 
principal  caee,  baye  asserted  the  power  of  the  State  to  prohibit 
the  sale  of  oleomargarine  made  In  Imitation  of  butter,  Common- 
wealth V.  Huntley,  15G  Mnss.  2^H,  ?.f>  N.  K,  ;i::ii.  i.-,  i„  i;.  a.  >:4  i  .|>iii 
see  dissenting  opinion,  p.  249,  30  N.  B.  1132,  IS  L.  B.  A.  846).  and 
Waterbury  r.  Newton.  50  N.  J.  L,  639,  14  Atl.  807.  A  law  prohibiting 
persons  from  having  In  their  possession  certain  game  birds  was  also 
upheld  in  Phelps  v.  Bacey,  60  N.  Y.  15,  19  Am.  ilep.  144.  tilthougli  tbe 
effect  of  the  law  was  to  restrict  their  introduction  from  other  States. 
And  the  States  may  provide  a  penalty  for  the  failure  of  telegraph 
companies  to  deliver  messages  promptly,  Western  Union  Telegraph 
Co.  V.  Pendleton,  95  Ind.  13,  16,  48  Am.  Rep.  693,  690,  and  Western 
Union  Telegraph  Go.  v.  Tyler,  90  Va.  299,  44  Am.  St.  Rep.  912,  18 
S,  HL  281.  And  Lemmon  v.  People,  20  N.  T.  614,  went  to  tbe  extent 
of  holding  that  an  act  providing  that  slaves  brought  Into  tbe  State 
should  be  freed,  applied  although  the  slaves  were  simply  landed  for 
transshipment;  Brechblll  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696, 
1  N.  H.  363.  declared  It  to  be  within  the  power  of  a  State  to  regulate 
tbe  sale  of  patent  righta.  In  Crandall  v.  Nevada.  6  Wall.  42,  18  L. 
746,  the  Supreme  Court  recognized  a  concurrent  power  of  the  State 
to  pass  laws  Incidentally  operating  upon  the  objects  of  commerce, 
but  held  that  a  per  capita  tax  upon  passengers  carried  out  of  tbe 
State  by  stage  or  railroad  companies  was  void  on  tbe  ground  that  It 
abridged  the  right  of  citizens  of  other  States  to  pass  through  tha 
Btate. 
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The  following  CKWS  cite  tbt  principal  caw  approvlnglr  upon  this 
point,  bnt  without  glrlng  the  rale  partlcnlar  application:  Hlneon  t. 
Lott,  8  WalL  1S2,  18  L.  389.  Ex  parte  Slebold.  100  U.  8.  385.  20  L. 
728,  The  City  of  Norwalh,  60  Fed.  106,  Groton  t.  Hnrlburt,  22  Conn. 
184,  Standard  OH  Co.  v.  GombB,  96  Ind.  184,  49  Am.  Rep.  ISl,  Stetson 
T.  City  of  Bangor.  56  Me.  284,  and  Olty  of  tJtlca  t.  Chnrchtll,  8S  N.  T. 
241,  242.    See  also  the  valuable  note  In  27  Am.  St.  Rep.  040. 

Oonitltatloiial  law  —  Conunerq*. —  Whatever  subjects  of  the  com- 
merce power  are  In  their  natnre  national,  or  admit  onl;  of  one 
uniform  system  of  regulation,  lie  exclnslvely  wttbin  tbe  leglsladre 
power  of  Congress,  p.  819. 

The  limitation  npoa  the  concurrent  power  of  the  States  over  the 
subject  of  commerce,  thus  stated  In  the  principal  case.  haB  been  In- 
Toked  In  anmerons  cldng  cases  as  a  test  of  the  validity  of  a  variety 
of  State  laws.  Transportation  companies  doing  an  Interstate  busi- 
ness are  declared  not  to  be  taxable  by  the  States  upon  the  basis  of 
the  gross  amount  of  their  earnings.  Case  of  State  Freight  Tax,  IIS 
Wall.  280.  21  Ii.  168.  and  Philadelphia  a  8.  Co.  v.  Pennsylvania,  122 
U.  B.  839,  80  L.  1202,  7  S.  Ot  1121.  Nor  can  the  States  levy  a 
special  tax  upon  foreign  companies  doing  an  exclusively  interstate 
business.  People  ex  reL  v.  Wemple,  188  N.  Y.  8,  33  N.  E.  722,  19  L.  E. 
A.  6&T,  Brie  Ry.  v.  State,  81  N.  J.  L.  S4D,  86  Am.  Dec.  238,  reversing 
S.  C,  sub  nom.  State  t.  Delaware,  etc.,  B.  B.,  30  N.  J.  L,.  4T8.  And 
see  dissenting  opinion.  New  Turk  v.  Roberts,  171  U.  S.  660,  10  8.  Ot 
72.  Norfolk,  etc.,  R.  R.  v.  Oommonweattb,  88  Va.  09,  28  Am.  St  Rep. 
707,  IS  S.  B.  841,  IS  L.  R.  A.  109,  aod  n.,  held  void  a  statute  pro- 
hibiting the  running  of  freight  trains  on  Sunday  so  far  aa  It  applied 
to  trains  on  Interstate  lines,  but  the.  opposite  was  held  by  the 
Supreme  Court  Id  Hennlngton  v.  Oeortfa,  supra.  Clearly  a  State 
cannot  require  railroads  connecting  with  other  roads  outside  the 
State  to  transfer  passeogen  at  a  point  within  the  State,  and  such 
was  tbe  ruling  In  Oonodl  Bluffs  v.  Kansas,  etc,  Ry.,  40  Iowa,  300, 
SOI,  24  A-n.  Rep.  780,  781.  The  right  to  fix  ratea  for  Interstate  roada 
la  vested  exclusively  In  Congress  nnder  this  rule.  Pacific  Coast  8.  8. 
Co.  V.  Railroad  Comra.,  0  Sawy.  266,  18  Fed.  12,  Carton  v.  lUlnola 
Cent  R.  B.,  69  Iowa,  151, 168,  44  Am.  Rep.  674,  670.  18  N.  W.  68.  69, 
and  Hardy  v.  Atefalaon,  etc.,  R.  R.,  82  Kan.  714,  S  Pac.  12;  as  also 
is  the  right  to  regulate  toUa  on  Interstate  bridges,  Covington,  etc., 
Bridge  Oo.  v.  Eentneky,  1&«  U.  8.  211,  88  L.  966.  14  S.  Ct  1089  (see 
for  revletr  of  authorities);  and  It  Is  beyond  the  authority  of  a  State 
to  pass  an  act  forbidding  railroads  from  charging  and  collecting  a 
greater  sum  than  Is  spedfled  In  bills  of  lading  for  goods  shipped  Into 
the  State,  Qnlf,  etc.,  Ry.  v.  Hefley,  168  U.  8.  104,  30  L.  912.  10  S.  Ct 
804.  A  State  cannot  require  steamboat  companies,  doing  an  Inter- 
atate  business,  to  provide  similar  compartments  for  persons.  Ir- 
respective of  race  or  color.  Hall  v.  De  Cnlr,  90  U.  8.  488,  497,  409. 
616,  24  Ii.  048.  061,  068;  nor  can  a  State  tax  "  all  vessels  plying  In 
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tbe  navigable  watera  of  tbe  State,"  at  so  mucta  per  too  of  registered 
tonitaee,  Lett  r.  Uorgan,  41  Ala.  261.  Tbe  right  to  sell  Imported 
liquor  within  a  State  canaot  be  restricted  by  a  discriminatory  law, 
WallioK  T.  Michigan,  lie  U.  S.  45S,  29  I^  694,  6  8.  Ot  4EIS;  and 
eepeciallr  If  such  llqnor  Is  sold  in  the  original  package  by  the  Im- 
porter, Hinson  t.  Lott.  40  Ala.  182.  133.  A  law  prohibiting  common 
carriers  from  bringing  Uqnors  Into  the  State  without  first  being 
fnmfshed  with  a.  certincate  nnder  seal  of  tbe  auditor  of  the  connty 
to  which  such  liqnor  was  consigned,  showing  that  the  consignee  wua 
duly  licensed,  was  declared  void  In  Bowman  t.  Ohicago.  etc.,  Ry..  12& 
U.  S.  481,  48C,  DOS,  31  L.  705,  707,  TIS,  8  8.  Ct.  696.  698.  1006.  A 
discriminatory  tax  npcn  drummers  representing  mercantile  houses  In 
other  States,  Is  also  void  as  restricting  interstate  commerce,  Robbins 
V.  Shelby  Oonnty  Taxing  District.  120  U.  8.  492.  80  L.  696.  7  8.  Ct 
S93,  69  Am,  Rep.  269,  note,  and  Stontenbnrgh  r.  Hennlck,  129  U.  8. 
148,  82  L.  639,  9  8.  Ot  268.  In  the  latter  case  the  rule  waa  held 
to  apply  with  equal  force  to  such  acts  passed  by  Oongrese  for  tbe 
District  of  Columbia.  A  State  law  prohibiting  the  sale  of  dressed 
meats  unless  tbe  animal  had  been  Inspected  within  twenty-fonr 
hours  before  being  Ulled  was  also  held  void  as  to  Imported  meats.  In 
In  re  Ohristlan,  39  Fed.  638,  note. 

Upon  the  same  principle  a  State  cannot  restrict  sales  of  Imported 
goods  In  the  original  package.  Such  was  the  ruling  in  Leisy  ▼. 
Hardin,  IW  V.  S.  100,  34  L.  132, 10  S.  Gt  6S4,  as  to  sales  of  imported 
liquor.  And  in  In  re  Minor,  60  Fed.  236,  a  law  taxing  sale  of 
cigarettes  was  held  Inapplicable  to  sale  In  tbe  original  package. 
Cattle  landed  In  stockyards  merely  for  banssblpment  are  still  the 
objects  of  Interstate  commerce,  and  are  not  subject  to  State  taTntion. 
United  States  t.  Hopkins,  82  Fed.  640,  and  Cotdng  t.  Kansas  City 
Stockyard  Co.,  82  Fed.  844.  The  power  of  the  States  to  regulate  the 
deiirery  of  messages  by  telegraph  companies  does  not  allow  a  pro- 
vision that  they  shall  deliver  messages  by  messeuger  to  points  within 
a  mile  of  the  receiving  office  if  such  points  are  outside  the  State, 
Western  Union  TeL  Co.  v.  Pendleton.  122  U.  8.  357.  30  L.  1189,  7  S. 
Ot  1128.  Laws  reqnlring  that  masters  of  veeseia  Rltall  give  e  bond 
for  every  Immigrant  passenger  landed,  to  indemnify  tbe  State 
against  expense  for  the  relief  of  such  persons,  bavc  been  held  void 
as  restricting  foreign  commerce,  Henderson  v.  Mayor  of  New  York, 
92  U.  8.  272.  23  L.  549,  State  v.  Steamship  Constltntion,  42  Cal. 
689,  10  Am,  Rep,  311.  A  valuable  note  In  27  Am.  St.  Rep.  560. 
collects  and  reviews  other  authorities  upon  the  general  subject 
See  also  the  following  casee  which  cite  tlie  rale  approvingly  In  dis- 
cussion, obiter:  Noble  v.  Oullom,  44  Ala.  664.  Gntton  v.  Ohicngo,  etc, 
Ry.,  96  Iowa,  129,  63  N.  W.  609.  28  L.  R.  A.  562.  Myers  v.  County 
Oomra.,  88  Md.  889,  96  Am.  St  Sep.  362.  86  Atl.  IM.  34  L.  R.  A.  811, 
and  Stacy  v.  La  Belle,  90  Wis.  528.  67  Am.  St  Rep.  881,  76  N.  W. 
61,  41  I^  R.  A.  421. 

Miscellaneous. —  A  number  of  cases  cite  Cooley  v.  The  Port 
Wardens,  on  points  as  to  which  Its  authority  may  be  considered 
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doubtfnl,  as  follows:  State  Tonnage  Tax  Cases,  12  Wall.  219,  20 
L.  3TB,  and  Turner  t.  Maryland,  107  O.  8.  56,  27  L.  377.  2  S.  Ct.  60, 
on  point  that  tax  for  Inspection  Is  not  duty;  The  Lottawanoa,  21 
WalL  582,  22  L  664,  that  exercise  by  States  of  power  to  regulate 
pilotage,  cannot  withdraw  subject  from  admiralty  JurlsdlcUoa  of 
Federal  courts;  In  re  Freeman,  2  Ourt  4D8,  F.  0.  6,083,  on  point  that 
Congress  cannot  adopt  State  laws  to  be  passed  tn  future;  O'Neal  t. 
Robinson,  45  Ala.  537,  on  point  that  a  State  law  Is  a  rule  presctlbea 
by  the  mverelgn  power  of  the  State. 

12  How.  327,  18  L.  1008.  SMYTH  t.  STHADBB. 

Writ  of  OTOT  which  does  not  set  oat  the  names  of  all  the  parties 
to  the  Judgment  of  the  Circuit  Court  Is  defecUve  and  wlU  be  dis- 
missed on  motion,  p.  327. 

Rule  reaffirmed  In  Simpson  t.  Oreeley,  20  Wall.  168,  22  Ii.  839,  and 
Whitworth  T,  Carter,  41  Miss.  641.  Practice  followed  In  Davenport 
T.  Fletcher,  16  How.  144.  14  L.  880,  dlamlaslng  writ  where  citation 
was  Issued  to  person  not  a  party;  The  Protector,  11  WalL  86,  20  L. 
48,  dismissing  appeal  where  appellants  described  as  "  F.  and  Com- 
pany; "  Kentucky  Mining  Co.  v.  Day,  2  Sawy.  470,  F.  0.  7,719.  hold- 
ing persons  cannot  be  made  parties  to  bill  In  equity  In  Federal  court 
by  designating  them  by  flctltlons  name. 

Modified  in  Bstes  t.  Trabue,  128  U.  S.  2S0,  82  L.  438,  9  a  Ct  60, 
under  statute  allowing  amendments  where  parties  designated  as 
"Co."  are  determinable  from  some  part  of  record;  Whltlocli  v.  WII- 
lard,  18  Fla.  158,  mUng  similarly  where  no  objection  made  to  form 
of  writ  Approved  but  held  lu^pUcable  under  facts  In  Newman  t. 
UoUohan,  10  W.  Va.  49T. 

12  How.  327-343,  IS  L.  1008,  UNION  BANK  OF  LOUISIANA  T. 
STAFFORD. 

Husband  and  wife. —  Under  the  charter  of  the  Union  Bank  of 
Louisiana  a  wife  could  bind  her  property  under  a  mortgage  entered 
Into  Jointly  with  her  husband,  independently  of  the  general  laws  of 
the  State  upon  the  subject,  p.  338. 

Execution  sale. —  Under  the  law  of  Louisiana,  a  sale  of  property, 
under  execution,  on  a  credit  of  twelve  months,  neither  satlsfles  the 
Judgment  nor  novates  the  debt  p.  389. 

Cited  and  principle  appUed  In  Sharp  v.  Fly,  9  Baxt.  10,  holding 
acceptance  of  deed  of  trust  to  secure  pre-eslsUng  debt  does  not 
exUngnlsh  debt  Cited  In  Evans  v.  Pike,  118  V.  B.  246,  80  L.  236, 
6  S.  Ct  1092,  on  point  that  sale  under  execution  relates  back  to 
Judgment  for  Its  force  and  effect 

Statute  of  Umitatlona  of  Texas  barring  actions  upon  oontracta 
or  for  the  detention  of  personal  property  do  not  apply  to  a  bill  to 
equity  to  foreclose  a  mortgage,  p.  841. 
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Olted  and  principle  KppUed  In  Sparks  t.  Pico,  McAU.  499.  F.  C 
18^1,  taoldlng,  though  action  on  note  barred  by  statcte,  bolder  of 
mortgage  glren  aa  lecnri^  nmj  enforce  In  equity;  Crlaa  t.  Crlu,  28 
W.  Ta.  S9S,  rnllng  similarly  aa  to  debt  secured  by  deed  of  truat. 
And  aee  note.  12  Am.  Dec.  372, 

XoitgaBor'a  poaaendon  cannot  be  adverse  to  mortgagee,  p.  841. 

Cited  In  Byrd  t.  McDsnfel,  3S  Ala.  27,  bnt  wltbont  particular  ap- 
^catlon. 

Fartiea  —  Federal  oourta. —  Under  tbe  act  of  1839,  altbough  tbe 
proper  parties  are  not  within  the  jurisdiction  of  the  court.  If  a  decree 
can  be  made  wlthoat  affecting  their  Interests,  tbe  plaintiff  need  not 
Join  them,  p.  SIX. 

Cited  and  rnle  followed  In  Sbalnwald  t.  Darlds,  68  Fed.  700,  hold' 
lug  District  Court  may  proceed  In  bankruptcy  cause  although  cred- 
itor is  beyond  reach  of  process;  Smith  v.  Ford,  48  Wis.  141,  14C,  2  N. 
W.  147,  ISO,  holding  trustee,  nnder  mortgage,  not  necessary  party  to 
■uH  between  grantor  and  cestui  qne  trust  to  have  mortgage  set  aside. 

12  How.  343-847, 18  L.  1015,  NBW  OBLHANS  OANAL  AND  BANK- 
ING CO.  ▼.  STAFFORD. 

The  rulings  of  the  preceding  case  aSlrmed  and  applied. 

Cated  In  Byrd  ▼.  HeDanlel,  88  Ala.  27,  on  point  that  mortgagor's 
possesalon  cannot  be  adTerse  to  mortgagee. 

12  How.  847-360,  13  L.  1017,  RICH  t.  LAMBBBT. 

Appeal. —  Where  several  shippers  filed  separate  libels  against  a 
Tessel  for  damage  done  to  goods,  and  these  libels  were  consolidated 
by  order  of  court.  In  order  to  determine  the  right  to  appeal,  each 
cause  must  be  considered  separately,  and  those  In  which  the 
damages  awarded  were  less  than  $2,000  must  be  dismissed,  pp.  352, 
8DS. 

Cited  and  principle  followed  In  Merrill  ▼.  Petty,  16  WaU.  S4D,  21 
L.  001,  holding  fact  that  another  cause  Is  pending  between  the 
parties  In  another  circuit.  In  which  the  Jurisdictional  amount  Is  In- 
volred,  will  not  affect  right  to  appeal  cause  involving  leES  amount; 
Hz  parte  Baltimore,  etc.,  H.  R.,  106  D.  S.  D,  27  L.  TS.  1  S.  Ct  35,  dis- 
missing appeals  from  decree  In  action  for  collision;  Cmbarger  t. 
Watts,  2S  Qratt.  173,  applying  similar  rule  In  State  court  Id  action 
by  credltora.  And  in  Pleshman  t.  Fleshman,  34  W.  Va.  348,  349,  12 
S.  B.  716,  716,  In  action  by  several  bGneficlarles  under  trust  and 
against  trustee.  Principle  applied  also  In  Seaver  t.  Bigelows,  fi 
Wall  210,  18  I*.  606,  and  Chatfleld  v.  Boyle.  105  V.  S.  233,  26  L. 
Mfi,  dlamlaslng  appeals  In  proceedings  by  creditors,  none  of  whose 
demands  exceeded  {2,000;  Favlng  Co.  t.  Mulford,  100  U.  S.  148.  2S 
L.  591,  denying  right  of  co-debtor  to  Join  Interests  In  order  to  per^ 
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feet  apiMllate  Jurisdiction;  KusseU  v.  SUnseU,  105  U.  8.  804,  26  L. 
990,  and  Blonx  F&Ils  Bank  t.  Swenson,  48  Fed.  624,  dismlnslDg 
&p[>eal  from  decree  denying  InJaDctfon  against  collection  of  taxes 
amount  of  wblcb  did  not  exceed  $2,000;  HendersoD  v.  Wadswortb. 
115  TI.  S.  276,  29  L.  379,  6  8.  Ct  43,  dlsnilBSlng  appeals  In  Bults  by 
heirs  wlioae  aereral  claims  could  not  give  Jurisdiction;  Gibson  v. 
Sbnfeldt,  122  U.  8.  81,  33,  35,  30  L.  1085,  10S6,  7  8.  Ot  1068,  1069. 
lOTO,  In  proceedings  by  creditors  to  set  aside  fraudulent  assignment; 
Putney  t.  Whltmlre,  66  Fed.  387,  refusing  to  entertain  creditor's  bill 
Med  by  several  creditors,  none  of  whose  claims  equalled  the  Jurls- 
dictJonal  amount.  Cited  also  in  Tbe  Invincible,  1  Lotc.  22^.  F.  C. 
7,066.  following  practice  in  consolidating  libels  in  simitar  case,  as 
also  In  Salmon  Falls,  etc.,  Oo,  y.  Tbe  Bark  Tangier,  3  Ware,  111.  P. 
G.  12,267,  and  Avery  T.  Tbe  Wanata.  2  Fed.  Gas.  253,  44  Fed. 
801,  note,  decreeing  gross  snm  to  llbeltants  at  tbeir  request,  said 
sum  to  be  distributed  by  tbe  clerk.  Approved  In  discussion,  obiter, 
in  The  Toung  Mechanic,  3  Ware,  91,  F.  C.  18,182.  Petty  v.  Merrill, 
12  Blatcbf.  10,  F.  C.  11,051,  and  Guarantee  Trust,  etc..  Go.  v.  Bud- 
dington,  23  Fla.  522,  2  So.  889. 

DiBtlngnlahed  In  Shields  v.  Tbomas,  17  How.  6,  Ifi  L.  94,  allowing 
appeal  from  decree  for  over  (2,000  against  administrator,  although 
same  decree  apportioned  amount  between  claimants,  whose  respec- 
tive shares  were  less  than  tbe  JuriedlcUonal  amount;  Tbe  Oonne- 
mara,  108  D.  S.  765,  26  L.  S22,  where  decree  was  for  amount  due 
salvors  collectively,  bnt  apportioned  amounts. 

Admiralty  —  Appeals. —  Under  the  act  of  1803.  allowing  addl- 
tlanal  evldntce  to  be  given  In  cases  of  appeals  In  admiralty  causes, 
the  isBoance  of  a  commission  to  take  such  evidence  raises  a  pre- 
anmptlon  that  the  proper  order  was  given;  if  not,  the  parties,  by 
uniting  In  1U  execution,  waive  all  objection,  pp.  363,  354. 

Cited  and  principle  applied  in  Howard  v.  StilwelL  etc,  Co.,  139 
D.  8.  206,  35  li.  160,  11  8.  GL  603.  holding  objection  to  form  of 
commission  to  take  deposition  cannot  be  taken  after  commencement 
of  trial;  Sbutte  v.  Thompson.  16  Wall.  161,  21  I...  120,  holding  failure 
to  object  ta  anfflctency  of  oatb  to  deposition  de  bene  esse  nntll  nn- 
reaaonable  time  after  waives  right  to  object. 

Admiralty  pleading. —  Ubellants  and  respondents  must  recover 
and  defend  upon  their  respective  allegaUoos  and  averments,  p.  866> 

GIted  and  rale  followed  In  Campbell  v.  The  Uncle  Sam,  McAll. 
78,  F.  C.  2.872,  holding  shipowner  cannot  set  up  defense  to  action 
by  seamen  which  la  Kiconslstent  with  answer  acknowledging  coit- 
tnct  of  service. 

Owriara. —  After  tbe  damage  to  goods  is  estabUabad  the  burden 
ta  opoB  the  curler  to  show  that  It  waa  occasioned  by  one  ot  tk« 
pertla  excepted  by  tbe  blU  of  lading,  pp.  850,  SIFT. 
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Cited  and  nile  followed  Id  Tbe  Propeller  Niagara  v.  Cordes,  21  . 
How.  29,  16  Ii.  48,  boldlng  carrier  Is  liable  to  damage  cansed  by 
devlatloQ  In  absence  of  proof  that  sucb  deviation  was  rendered 
oecoBsarr  by  storm;  Nelson  v.  WoodratT,  1  Black.  160,  IT  L.  99. 
holding  carrier  may  sbow  damage  to  lard  was  dne  to  defectlTe 
packing;  Tbe  Maggie  Hammond,  d  WalL  459,  19  L.  TSl,  boldlng 
carrier  liable  for  failure  to  transship  goods  not  damaged  at  time 
sblp  was  disabled;  Tbe  Bellona,  4  Ben.  R06,  F.  C.  1,277,  boldlng 
where  goods  are  missing  from  broken  cases,  carrier  Is  liable  tn  ab- 
sence of  proof  as  to  bow  they  disappeared;  Tbe  Keokuk,  1  BIss. 
S24,  P.  O.  7,721,  holding  fact  that  narlgatlon  of  river  Is  attended 
with  special  risk,  does  not  affect  carrier's  liability;  Turner  v.  The 
Black  Warrior,  McAU.  184,  185,  P.  O.  14.253,  holding  carrier  bound 
to  show  damage  to  spirits  was  caused  by  defects  In  casks;  The 
Queen  of  the  Pacific,  76  Ped.  78,  and  Whitney  v.  Gauche.  II  I*. 
Ann.  432.  holding  fact  that  goods  were  damaged  by  sea  water  does 
not  raise  presumption  of  damage  by  perils  of  the  seas;  as  also  In 
Pac.  Ooast  8.  8.  Oo.  T,  Bancroft-Whitney  Co..  94  Fed.  196.  where 
damage  caused  by  leakage;  Gray  v.  Mobile  Trade  Co..  SD  Ala. 
402,  28  Am.  Rep.  734.  holding  although  carrier  excepts  liability 
from  loss  by  fire,  he  is  bonnd  to  use  due  diligence  to  prevent  loss; 
Mitchell  V.  Carolina  Cent  Rj.,  124  N.  C.  244,  32  S.  B.  GT3,  holding  car- 
rier liable  for  Injuries  to  cattle.  See  also  note  upon  this  point  Id  41 
Am.  Dec  286,  290.  Ofted,  arguendo.  In  Hubbard  v.  Hamden  Express 
Co..  10  R.  I.  264. 

Caniars. —  Where  It  Is  the  usage  of  trade  to  carry  salt  tn  a  mixed 
cargo,  the  carrier  Is  not  liable  for  damage  canaed  by  ft  to  other 
goods,  tn  absence  of  proof  of  bad  stowage,  pp.  368.  369. 

Cited  and  principle  applied  !n  The  Invincible.  1  Low,  228.  F.  a. 
7,055,  holding  vessel  not  liable  for  damage  caused  to  whale  oil  by 
the  natural  beating  of  hides  and  wool  carried  In  anme  compart- 
ment; Railway  Co.  v.  Manchester  Mills.  88  Trhd.  603.  14  S.  Vf.  SIO, 
holding  evidence  as  to  customary  manner  of  carrying  freight  ad- 
missible In  action  for  damages  to  cotton  carried  In  open  cars. 

Mlscellaneons.— Cited  In  Morewood  v.  Eoequlst,  23  How.  494,  16 
L.  517,  on  point  that  admiralty  has  Jurisdiction  over  contracts  of 
alfrelghtment;  In  Steamboat  Belfast  v.  Boon,  41  Ala.  62,  as  In- 
atance  where  lien  upon  vessel  for  Injury  to  cargo  was  enforced  in 
admiralty. 
12  How.  861-367,  18  L.  1023,  UNITED  STATES  v.  RBID. 

Tadeval  ooorta. —  Tbe  fourth  section  of  the  Jndldary  act.  declar- 
ing that  the  laws  of  the  several  States  shall  be  regarded  as  mtes 
of  decision  In  trials  at  common  law  In  the  Federal  coui-ta,  waa 
Intended  to  embrace  only  civil  cases,  and  not  criminal  offenses 
against  tbe  United  SUtes,  p.  363. 

A.  number  of  citing  cases  bave  aSiwed  and  applied  this  ruling. 
aa  foUows:    Logan  v.  United  States,  144  U.  8.  301.  3G  L.  442.  12  8. 
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Ot  629,  refnslDg  to  rollow  State  law  as  to  admissibility  o'  erldenc* 
In  trial  for  conspiracy:  United  States  v.  Hawthorne,  1  IMIL  428,  P. 
O.  111,832,  refusing  to  allow  defendant  In  criminal  cause  to  testifr 
In  his  own  behaJf,  altbongb  sucb  testimony  admissible  ander  State 
law;  TTnlted  States  t.  Sbepard,  1  Abb.  (D.  S.)  436.  F.  0.  16,273,  ap- 
plylng  rnle  in  prosecntlon  for  violation  of  revenue  laws;  United 
States  T.  Coppersmith,  2  PUpp.  5G4,  4  Fed.  203,  for  counterfeiting: 
United  States  v.  Brown,  1  Sawy.  638,  F.  O.  14.671,  for  conspirlns 
to  Impede  trial  of  cause  by  inducing  witnesses  to  secrete  tbemselvea; 
United  States  T.  Baugb.  4  Hugbes,  Bll,  1  Fed.  788,  for  violation 
of  postal  laws;  United  States  v.  Ambrose,  S  Fed.  28G,  holding  man- 
ner of  impanelling  Federal  grand  Jury  cannot  be  governed  by  State 
law:  United  States  v.  Stone,  8  Fed.  259.  Federal  statutes  creating 
offense  of  larceny  cannot  be  enforced  according  to  State  laws; 
United  States  t.  Clark,  46  Fed.  635,  holding  In  absence  of  statute 
Federal  courts  mnst  resort  to  common  lew  for  definition  of  murder; 
United  States  v.  Hall,  53  Fed.  363,  3S4.  holding  competency  of  wit- 
ness to  testify  In  murder  case  cannot  be  determined  by  State  law; 
United  States  v.  Insley.  54  Ped.  223,  IS  U.  S.  App.  125,  holding  In 
proceeding  to  enforce  forfeited  ball  bond.  Federal  courts  need  not 
look  to  remedies  provided  by  States. 

Olted  also  In  Vance  v.  Campbell,  1  Black,  481.  17  Xi.  172,  and 
Blancbard  v.  Sprague,  1  Cliff.  290,  P.  0.  1,516.  holding  suit  for  In- 
fringement of  patent  Is  common-law  cause  within  meaning  ot 
statute;  The  WlUlam  Tarvls,  1  Sprague,  486,  P.  C.  17,697,  refusing 
to  follow  State  practice  in  admiralty  cause;  Lamb  v.  Starr,  Deady, 
863,  P.  0.  8.021,  In  equity  proceedings.  Approved  In  dissenting 
opinion.  Tennessee  ▼.  Davis,  100  U.  S.  298,  &  L.  662,  bnt  applica- 
tion not  apparent  Cited  approvingly  In  Bncber  v.  Oheshlre  B.  B. 
Co.,  125  U.  S.  582,  81  L.  798.  8  S.  Ct  977.  and  United  States  t. 
Black,  4  Sawy.  216,  F.  C  14,609,  In  discussion  of  Federal  practice 
generally:  United  States  v.  Maxwell,  8  DHL  278.  P.  0.  15.750,  dla- 
cusstng  mode  of  prosecuting  criminal  offenses  In  Federal  courts: 
May  V.  County  of  Buchanan,  29  Fed.  471.  stating  rule;  Taylor  ». 
United  States.  46  Fed.  540. 

Distlngulsbed  In  United  States  v.  Cameron.  5  McCrary,  97,  15  PcdL 
796,  under  facta;  Union  Pacific  Ry.  v.  Yates,  49  V.  S.  App.  250,  40 
L.  R.  A.  559.  and  n.  {citation  omitted  In  79  Ped.  589).  holding  Pederal 
courts  not  bound  by  State  cbnstmctlon  of  common-law  mlea  of  evl- 
deace. 

Oommon-Iaw  of  Bnglaud  waa  adopted  by  tbe  colonists  aa  It  stood 
at  tbe  time  of  their  emigration  from  Bogland,  so  far  aa  It  was  ap- 
plicable to  the  sltnatloD  and  local  conditloDS  of  tbe  colony,  p.  803. 

Cited  In  discussion,  obiter.  In  Oatton  t.  Chicago,  etc.  By.  Oo„  W 
Iowa,  UT,  68  N.  W.  590. 

Courts.—  The  law  by  which,  In  Federal  eonrta.  tbe  adnUsslMlItr 
ot  testimony  In  criminal  casea  must  be  determined,  is  the  law  of 
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tbe  States  as  It  was  wben  tlie  courts  of  tbe  Dnited  States  were  eetab- 
Ushed  b7  tlie  Jndlclary  act  of  17S9.  p.  Seft 

Cited  and  foUowed  to  United  States  t.  Williams,  1  CUff.  16,  F. 
O.  ia,T07,  referring  to  State  law  to  determine  practice  aa  to  ad- 
mitting confessions  of  accnaed  to  erldence;  In  re  Alexander,  1  Low, 
682,  r.  C.  Iffi,  as  to  practice  in  recelTing  affldaTits  on  preliminary 
bearings  before  commissioners;  In  re  Smith,  18  Ped.  27,  following 
State  practice,  and  holding  where  person  Is  Indicted  for  offense 
against  United  States,  and  refuses  to  plead,  court  must  enter  plea  of 
not  gullt7  in  Ms  behalf,  and  proceed  to  trial  b?  Jnry;  Brwln  v. 
United  States.  37  Fed.  488.  2  L.  B.  A.  238,  holding  State  law  passed 
■ince  178B  cannot  gOTem  criminal  procedure  In  Federal  courts. 
Cited  in  discussion,  obiter,  in  Harden  v.  Oriental  Hills,  IS  Fed. 

Criminal  law — Brldcnce. —  Where  two  persons  are  Jointly  in- 
dicted for  an  offense  against  the  United  States,  and  are  tried 
separately,  it  Is  not  competent  for  the  person  first  tried  to  call  the 
other  as  a  witness  in  his  behalf,  pp.  362,  866. 

Cited  tn  Adwell  ▼.  Commonwealth,  17  B.  Mon.  SIS,  bnt  holding 
under  statute,  court  conld  order  discharge  sf  one  defendant  against 
whom  no  evidence  existed,  thus  rendering  him  competent  to  testify 
for  others.  Cited  in  discussion,  obiter.  In  United  States  t.  Rosen- 
bnrgh,  7  Wall.  582,  19  L.  263;  dissenting  opinion.  United  States  v. 
Jones,  B  Utah,  658.  18  Pac.  237;  also  in  dissenting  opinion.  United 
States  r.  Ontler,  5  Utah.  610,  18  Pac.  146. 

Distlngnlslied  tn  Benson  v.  United  States,  146  U.  S.  824.  36  L. 
996,  IS  S.  Ot  63,  holding  where  persons  are  Jointly  Indicted,  but 
severance  Is  ordered,  one  may  be  witness  for  goveroment  against  the 
other. 

ITow  trlaL—  Although  the  court  did  not  lay  down  a  general  rule, 
it  was  decided  that  the  affidavits  of  two  Jnrors,  stating  that,  while 
impanelled,  they  read  a  newspaper  r^wrt  of  the  preceding  oTldence, 
but  which  did  not  Influence  their  verdict,  were  not  sufficient  ground 
for  a  new  trial,  p.  866. 

Cited  and  relied  upon  In  Fuller  v.  Fletcher,  44  Fed.  89,  holding 
mere  reading  by  Jurors  of  opinion  of  Supreme  Court  on  appeal  from 
former  Judgment  In  cause,  was  not  ground  for  new  trial;  State  v. 
Oncuel,  81  N.  J.  L.  263,  and  Williams  v.  State,  83  Tex.  Or.  136,  47 
Am.  St  Bep.  23,  25  S.  W.  630,  ruling  similarly  where  Juryman 
merely  read  account  of  trial  In  newspaper  making  no  editorial  com- 
ment; State  T.  Boblnson,  20  W.  Va,  767,  S6  Am.  Dec  257,  where 
newspaper  article  in  Question  related  to  similar  case  of  murder,  and 
was  not  calculated  to  prejudice  Jury  as  to  case  on  trlaL 

Haw  triaL — Affldavlti  of  Jurors  Impeaching  their  verdict  ought 
to  be  received  with  great  caution,  but  cases  may  arise  In  which  It 
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voold  be  impoflslble  to  refnse  them  wttbont  Tlolatlos  the  prindples 
of  Justice,  p.  360. 

Cited  and  nile  appUed  In  Usttox  t.  United  States,  146  U.  8.  U7. 
Se  h.  920,  18  S.  Ot  C2,  holding  It  error  to  reject  affldaylt  of  Jnron 
la  effect  that  while  deliberating  they  read  a  newspaper  article  In- 
JnrlonB  to  tbe  accnaed,  after  which  a  verdict  of  gulLty  was  foand; 
Hamburg,  etc.,  Ins.  Oo.  t.  Pelzer  Mfg.  Co.,  76  Fed.  482,  42  D.  B. 
App.  123,  holding  Jurors  competent  witnesses,  in  proceeding  In 
eqnltr  to  correct  verdict,  to  show  that  verdict  rend  by  foreman  was 
■ot  their  verdict;  Peny  v.  Bailey,  12  Kan.  M3,  holding  affidavits 
admissible  to  show  attempt  to  cormptly  influence  Jury  by  party  or 
attorney:  Harris  v.  State,  24  Neb.  810,  40  N.  W.  320,  to  ahow  mls- 
condoct  of  Jnry  In  referring  to  law  books  daring  deliberations; 
Knight  V.  Elpsom,  62  N.  H.  360,  to  show  that  verdict  was  arrived 
at  by  striking  average.  As  Instances  where  tbe  courts  refused  to 
receive  snch  aflldavlts,  see  the  following;  Rtimford  Chemical  Worfea 
T.  nnnle,  2  FUpp.  460,  F.  G.  12,180,  refusing  to  admit  affidavits  to 
ahow  mode  of  compatatlon  adopted  bj  Jury  was  contrary  to  law 
and  evidence;  Browne  v.  Browne,  22  Md.  114,  to  show  reaxoos  that 
actuated  another  Juror  in  rendering  his  verdict;  Woodward  v. 
Eieavltt,  107  Mans.  46S,  9  Am.  Rep.  SS,  to  prove  part  taken  by  Jurors 
In  discussions  In  Jury  room;  Knowlton  v.  McHahon,  IS  Ulnn.  888.  97 
Am.  Dec.  238,  to  prove  officer  having  Jory  In  charge  waa  guilty  of 
misconduct.  Cited  approvingly  In  discussion,  obiter,  In  United 
States  V.  Spencer,  8  N.  Mex.  670,  47  Pac.  716. 

Mlscellaneoas.—  Cited  In  In  re  Wilson,  18  Fed.  84,  on  point  that 
fact  that  an  offense  Is  pnnlshable  by  Imprftonment  In  penitentiary 
does  not  render  It  Infamons;  Murray  v.  Chicago,  etc.,  Ry.,  62  Fed. 
36,  on  point  that  Federal  courts  may  determine  liability  of  carriers 
according  to  common  law. 

12  How.  887-871, 13  L.  1026,  BBNNHTT  r.  BUTTBRWORTH. 

Xortgagee  ot  slavas  who  Is  In  possessloD  and  accounts  for  the 
profits  of  their  labor  to  the  mortgagor,  la  bound  to  exercise  reason- 
able diligence  in  keeping  them  profitably  employed,  p.  869. 

Cited  approvingly  In  dlscusaioD,  obiter,  in  Jackson  v.  Hall,  84  N. 

a  aa. 

Kortga^ee  ot  slavM  cannot  mease  himself  for  allowing  them 
to  remain  idle,  by  showing  that  he  managed  them  as  tHey  had  been 
managed  by  their  former  master,  the  mortgagor,  p.  869. 

12  How.  871-887,  IS  L.  1028,  8AROBNT  v.  STATE  BANK  OP 
INDIANA. 
Record  on  appeaL —  The  mere  fact  that  a  paper  is  found  amonsit 
the  fllei  of  a  cause  does  not,  of  Itself,  constltnte  it  part  of  tbe 
record:  It  must  form  part  of  the  pleadings  or  made  part  ot  tbe 
record  by  the  action  of  the  court  below,  pp.  884,  4SS. 
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ated  uid  fonowed  In  Etn^ud  t.  Oetdiut,  113  D.  S.  BOO,  28  I* 
812,  5  EL  Ot  2SS,  boldlng  Affldarlt  u  tti  dUmublp  of  parUec  la  not 
put  of  record  on  appeal,  nnleas  made  to  hj  lower  conrt 

Bacotd  of  a  sonrt  of  competent  JnrtBdlctlon  cannot  be  Impeacbed 
collatermll7  bj  a  distinct  tribunal  not  exerdalng  appellate  powers. 
Accordlnglr  where  a  Judicial  sale  has  been  ordered,  and  tbe  record 
recites  that  proper  notice  waa  glTeu,  Bnch  recital  cannot  be  contra- 
dicted In  another  conrt,  pp.  883,  886. 

Cited  and  mle  followed  In  Galpln  t.  Page,  1  Bawy.  319.  324,  325, 
830,  F.  O.  B,20fi,  holding  recital  of  Jurisdictional  facts  le  conclusive 
In  action  of  ejectment;  Cornell  t.  Green,  48  Fed.  106,  holding  con- 
clnetve  recital.  In  record  entry  of  default,  that  parties  had  been 
duly  served  with  process;  Bosb  r.  Olover,  47  Ala.  174,  affirming 
sale  made  ander  such  Judgment;  Sterenaon  t,  Earts,  98  MIcb.  495, 
C7  N.  W.  BSl,  holding  if  order  appointing  guardian  redtee  petl- 
tloD  It  la  conclusive  of  fact  that  appointment  was  based  thereon; 
Amr  r.  Amy,  12  Utah,  318,  823,  42  Pac  1127,  112P,  ruUng  Btmtlarlr 
as  to  recital  In  divorce  decree  that  "  defendant  was  duly  served  with 
process  by  publication." 

Distinguished  In  Ooz  v.  Matthews,  17  Ind.  ST7.  where  record  did 
not  show  sufficient  notice  to  give  court  Jurisdiction  of  parties. 

Hiscellaneous. —  Cited  tn  Halleck  v.  Ony,  B  OaL  196,  70  Am.  Dee; 
64B,  as  Inatance  where  probate  sale  was  treated  as  Judicial  sale;  also 
In  Harsball  ▼.  White's  Oreeb.  etc..  Oo.,  7  Oold.  2S4,  but  appUcatioB 
donbtfuL 

12  How.  887-889,  13  L.  1084,  SALTHABSH  T.  TDTHILL. 

SnpeTsedeas. —  A  Judgment  In  a  common-law  cause  not  being  re-  - 
movable  to  the  Supreme  Court  by  appeal,  an  appeal  bond  flled  Id 
such  a  cause  cannot  operate  as  a  supersedeas,  p.  389. 

Cited  In  Sessions  v.  Gould,  63  Fed.  1002.  26  V.  a  App.  368.  hold- 
ing order  compelling  defendants  to  pay  Qne  Is.  In  effect,  a  Judgment 
In  a  criminal  cause  and  reviewable  only  upon  writ  of  error. 

Btiparsedea*.— Writ  of  nror,  under  the  act  of  1789,  must  be 
sued  out  within  ten  days  after  Judgment  rendered;  If  sued  out  later 
tbe  writ  of  error  bond  does  not  stay  execution,  and  Id  such  a  case 
there  Is  no  equitable  power  tn  the  Circuit  Court  to  stay  execution 
upon  the  ground  of  mistake  as  to  tbe  time  or  manner  of  removing 
tbe  case,  p.  889. 

Cited  and  principle  applied  In  Brown  v.  Evans,  8  Sawy.  S04,  18 
Fed.  57,  denying  power  of  appellate  court  to  Issue  supersedeas  if 
writ  not  sued  out  within  statutory  period;  City  of  Waiahachle  v. 
Coler,  92  Fed.  285,  286,  ruling  aimUarly  and  reviewing  authorttlea; 
Tompklna  v.  Haboney,  82  CaL  240,  holding  citadon  and  bond  signed 
and  approved  bj  Judge  not  having  Jurisdiction,  cannot  operate  aa 
aupersedeas;  dissenting  opinion.  Telegraph  Oo.  v.  Byser,  19  WbU 
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480,  22  L.  46,  majoritr  boIdluK  that  onder  Btatote  bond  ma;  b« 
filed  vitblQ  sixty  dara  after  Jtrdgment;  also,  argnendo,  In  dissent- 
ing opinion.  State  ex  reL  t.  Judge  Second  District,  21  La.  Ann,  48. 
Olted  approTlaglT  In  Keneral  dlscuaalon  la  The  Slangbter-HouM 
Caaea,  10  Wall.  292,  19  L.  920,  and  Frencli  r.  Shoemaker,  12  Wall. 
100,  20  L.  2n. 

12  How.  390-407,  18  L.  1086,  DINSMAN  T.  WILKBS. 

Navy. —  Under  tbe  act  of  1837,  the  commajider  of  a  aqu&dron 
bad  power  to  detain  a  marine  after  tbe  explraUoa  of  bis  term  of 
enlistmeat,  U  tbe  pnblic  Interest  required  It;  the  decision  of  tUa 
qnestlon  bj  tbe  commander  waa  final  and  conclnalTe,  and  tbe  failnrv 
of  tbe  marine  to  conform  to  It  rendered  blm  liable  to  punlahment, 
p.  403. 

Cited  In  valuable  note  on  subject  of  cItII  UablUtr  of  naval  and 
mlUtary  offlcen,  In  42  Am.  Dec.  GO. 

SKvy. —  Tbe  commander  la  tbe  Judge  as  to  tbe  degree  of  punlah- 
ment neceasary  to  auppreaa  a  spirit  of  disobedience  and  Inanbordl- 
nation,  and  be  la  not  liable  to  an  action  for  mere  error  of  Judgment, 
p.  404. 

Olted  by  way  of  analog;  In  Jecker  v.  Montgomery,  18  How.  123, 
IS  E..  816^  and  Far  t-  Montgomery,  1  Curt  272,  F.  O.  4,700,  boldtng 
captor  Is  sole  Judge  whether,  under  circumstances.  It  la  practicable 
to  send  prize  home  for  adjudication;  Ellckey  v.  Huee.  56  Me.  497, 
holding  officer  ordering  arreat  of  private  for  desertion  la  not  liable 
for  error;  Beed  v.  Oonway,  20  Mo.  49,  holding  surveyor-general  not 
liable  for  error  of  Judgment  In  revoking  commission  of  deputy  sur- 
veyor. Olted  In  discussion,  obiter.  In  Lamport  v.  Laclede  Gas  t'lght 
Oo.,  14  Mo.  App.  8S7. 

Approved,  but  held  Inapplicable  tn  Tyler  v.  Pomeroy,  8  Allen, 
484,  holding  officer  liable  for  arrest,  as  deserter,  of  person  not  sub- 
ject to  military  laws. 

Navy. —  A  commander  la  bound  not  to  Inflict  aeverer  punishment 
than  he  conadentionsly  believes  to  be  necessary;  It  la  for  tbe  jury 
to  determine  whether  he  was  to  any  degree  actuated  by  malice  or 
vindictive  feeling,  pp.  4U,  406. 

Olted,  arguendo,  In  Tyler  v.  Pomeroy,  8  Allen,  48S,boldlnK  military 
officer  liable  for  arresting,  as  deserter,  person  not  anbject  to  mili- 
tary law;  Drltt  v.  Suodgraes,  66  Mo.  295,  27  Am.  Bep.  840,  collecting 
antborltles  and  discussing  power  of  school  board  to  provide  for 
punishment  of  pupils. 

Navy. —  A  commander  may.  In  the  exercise  of  bis  discretion.  Im- 
prison an  Inanbordinate  member  of  his  crew  on  shore,  but  It  It  hlH 
duty  to  Inquire  Into  his  situation  and  treatment  and  see  thkt  It  I* 
not  croel  or  barbaroua  In  any  reapect.  p.  406. 
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Oted  and  principle  applied  In  McCall  v.  McDowell.  1  Abb.  (U.  8.1 
21B,  Deadjr,  241,  F.  0.  8,873,  boldlng  same  duty  extends  to  mlUt&rj 
ofllcar  ordering  imprleoomest  of  ciTlllan  for  any  cause;  Tyler  r. 
Pomeroy,  8  Allen,  606,  holding  In  assessing  damages  against  offlcw 
arreatlns  peraon  witbont  anthorlty,  Jnry  may  consider  treatment  vt 
prisoner  during  confinement. 

Hary  —  Evidence.—  A  letter  from  an  officer  of  a  squadron  to  the 
commander,  relating  to  tbe  temper  of  the  marines  on  bis  ship,  la 
admissible  as  evidence  In  an  action  by  a  marine  against  the  com- 
mander for  wrongfnl  Imprisonment,  p.  40S. 

Navy  —  Evidence.— ProceedlngB  of  a  conrt-martlal  for  the  trial 
of  marines  for  ofTenses  commlted  long  before,  is  not  admissible  as 
evidence  In  action  by  a  marine  against  bis  commander  for  wrongful 
Imprisonment,  pp.  40S,  400. 

Navy, —  Svldmco  of  the  flogging  of  other  persons  by  the  com- 
mander la  not  admissible  In  an  action  against  htm  by  a  marine,  for 
wrongful  Imprisonment,  p.  406. 

Vavy  —  Zvldenee. —  In  order  to  show  the  motive  of  tbe  com- 
mander Id  couflnlng  aa  Insubordinate  marine  on  shore,  evidence  was 
admissible  to  show  that  American  merchant  seamen  were  confined 
there,  p.  406. 

12  How.  407-^23,  18  L.  1048.  BNBAD  r.  H'CODLL. 

Judgtnant  lien  was  created  by  the  statnte  de  mercatorlbns,  and 
by  tbe  statute  of  Westminster,  and  by  tbe  latter  of  wblcb  the 
writ  of  ellglt  was  given,  p.  414. 

Cited  In  discussion,  obiter.  In  Berkley  v.  Lamb,  8  Neb.  404. 

Judgment  lien. —  Prior  to  1819  the  lien  created  upon  land  by  a 
Jndgmeot  under  tbe  law  of  Virginia  was  the  same  as  in  England, 
and  was  waived  by  tbe  levy  of  a  ca.  bo-,  pp.  414,  41S. 

Judgmemt  Uan  waived  by  tbe  levy  of  a  ca.  aa.  Is  not  revived  by  a 
discharge  from  Imprisonment  under  act  of  Congress,  p.  421. 

Olted  and  principle  applied  In  RockblU  v.  Hanna,  15  How.  196, 
14  L.  6IS0,  boldlng  fl.  fa.  creditors  are  entitled  to  be  first  satisfied 
out  of  proceeds  of  sale  of  debtor's  property;  Magnlac  v.  Thomson, 
ID  How.  800,  14  L.  704,  boldlng  discharge  of  debtor  with  consent  of 
creditor  cannot  revive  tatter's  lien. 

Jodifment  lien. —  Under  tbe  revised  code  of  Tlrglnla  of  1S19,  the 
laaoaDce  of  a  ca.  sa.  was  made  to  constitute  a  Uen  upon  tbe  debtor's 
lands,  pp.  419,  421. 

Amendments  which  change  tbe  ground  of  prosecution  or  de- 
fuisa  should  not  be  allowed  by  tbe  court,  except  under  spedal  dr- 
cumstances,  p.  422. 

Cited  and  rule  applied  In  Reed  v.  Cowley,  1  Bank.  Beg.  516,  20 
red.  Oas.  484,  refusing  to  allow  amendment  to  petition  In  bank- 
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rnpter,  wblcb  wonld  Introdnce  new  acts  of  bankruptcy;  Electric  Ac- 
cnmnlator  Oa  v.  Brnsh  Electric  Go.,  44  Fed.  607,  refusing  to  allow 
plaintiff  to  file  supplemental  bill  asking  for  relief  InconslBtent  with 
original  bill;  Fields  t.  Maloney,  78  Mo.  174,  Holding  void  a  Jndsment 
fonnded  upon  amended  petition,  whlcb  left  court  without  Juris- 
diction; National  Bask  of  Cotnmerce  t.  Smith.  17  R.  I.  263,  refusing 
to  allow  amendment  wblcb  c^erated  in  effect  as  an  abandonment 
of  original  bllL  See  also  valuable  note  In  84  Am.  Dec.  160,  and 
Bl  Am.  8t  Rep.  416.  Ctted  in  discusBton,  obiter,  in  Merriman  v.  Obl- 
cago.  etc,  Co..  64  Fed.  852,  24  U.  B.  App.  428. 

Dlstlngnlsbed  in  Hazclton,  etc.,  Co.  v.  Citizens'  Ry.,  72  Fed.  830, 
allowing  supplemental  bill  after  change  of  interest. 

12  How.  423-426, 18  L.  1050.  LINTON  v.  STANTON. 

Writ  of  mar  does  not  lie  ttam  a  decision  by  a  State  court  In 
favor  of  a  right  claimed  under  an  act  of  Oongrees,  and  the  Supreme 
Court  will  refuse  to  examine  Into  objections  to  the  validity  of  bank- 
ruptcy proceedings  upbeld  by  a  State  court,  p.  426. 

Cited  and  rule  followed  In  Roosevelt  v.  Meyer,  1  Wall.  517,  17  L. 
S02,  where  decision  was  in  favor  of  right  to  pay  In  treasury  notes 
made  legal  tender  by  act  of  Congress;  Missouri  v.  AudrlanB,  138 
D.  S.  500,  34  L.  1014,  II  a  Gt  887,  rigbt  claimed  under  naturallEa- 
Uon  laws  of  Congress. 

12  How.  426-433.  IB  L.  lOBl,  UNITED  STATES  t.  PORCHH. 

FobUo  lands  —  The  act  of  May  26.  1824.  revived  by  the  act  of 
June  17,  1844,  extended  to  Louisiana,  and  limited  tlie  right  to  file  a 
petition  under  a  French  or  Spanish  grant,  to  two  yean  from  tha 
pass^e  of  the  latter  act,  p.  482. 

No  dtatlona. 

12  How  438-480.  IS  L.  1064,  tlNITflD  STATES  ▼.  SIMON. 

PubUo  lands  —  lAoliaa. —  Fallnra  to  take  posseBSlon  or  make  sur- 
rey of  land  under  Spanish  order  of  survey  Issned  In  1781.  held  to 
operate  as  an  abandonment  of  Ute  claim  and  an  extinguishment 
of  the  Inchoate  title,  iv-  484,  480, 

No  dtations. 

12  How.  480-437,  18  L.  105B.  DNTTBD  STATES  t.  LB  BLANC. 

PubUe  lands. —  A  paper,  offered  as  a.  grant  from  Spanish  officers 
of  land  to  Louisiana,  but  containing  only  the  recitals  which  usually 
ivecede  a  Spanish  title  and  adding  no  words  of  grant.  Is  not  evi- 
denes  of  title,  pp.  486,  487. 

FubUe  lands. —  Persons  claiming  as  heirs  of  a  grantes  of  public 
lands  must  Introdnce  proof  to  establish  thete  relationship,  p.  437. 
Vol.  T  — 8 


,.  Google 


12  How.  437-400  Nolcn  ou  U.  S.  tleports. 

Cited  and  nile  fonowpd  In  United  States  t.  I 
How.  1B2,  14  Ij.  3S3,  rejecting  clnlmi  of  penone 
•t  grantee  of  French  government 

12  How.  437-448,  IS  L.  lOBfl,  UNITED  STATBE 
Public  land*. —  In  a  petition  to  conflnn  a  Sjk 
laua,  under  tbe  act  of  1^4,  a  clalmaDt  mast  ave 
dence  In  Louisiana  at  tbe  date  of  the  grant,  oi 
1804,  p.  44a 

PnbUe  landa. —  Tbe  act  of  IS24,  proTldlng  ( 
of  Spanish  titles,  does  not  embrace  perfect  legal 

Cited  and  rule  followed  In  United  States  ' 
643,  20  L.  2S1,  luvolvlng  granU  perfected  whllt 


Pnblie  landa. —  It  waa  error  for  the  conrt  to 
to  enter  pnbllc  lands  upon  the  gronnd  that  th« 
■old  what  was  covered  bj  the  claim,  when  the 
that  the  United  States  had  made  any  such  salei 

Miscellaneous. —  Cited  in  Coffee  v.  Groorer,  li 
8  S.  Ct  14,  and  Mnee  t.  ArllngtoD  Hotel  Co.,  ( 
plication  not  apparent. 

12  How.  448-465, 13  L.  1058,  THBl  PROPELI.BB 
T.  FITZHUOH. 

Jorladlctlaii  of  Federal  cotirtB  cannot  be  ma 
be  derived  front  the  power  of  Congress  to  regi 
eordlngl;  the  act  of  1845,  extending  District  Con 
diction  to  tbe  great  lakes,  was  constitutional  d 
regulation,  but  as  relating  to  the  admiralty  Jni-I 
eral  courts  under  the  Constitution,  p.  4G2. 

Following  this  rule,  clUng  caaes  have  held  1 
merce  which  la  confined  to  a  single  State  Is  n 
elusive  regulation  by  Congress,  contracts  of  aff 
gable  waters  between  ports  In  the  same  State 
admiralty,  The  Mary  Washington,  1  Abb.  (U.  S. 
F.  a  9,229,  and  The  Barge  Leonard.  3  Ben.  266,27 
libel  In  personam  may  be  maintained  In  tbe  Dl 
tbe  owners  of  a  ferry-boat  to  recover  a  penal 
many  passengers,  United  States  v.  Burlington, 
Ped-SSB. 

Admiralty  JurladlctlDn  of  Federal  eonrta  un( 
extends  to  tbe  pnbllc  navigable  labes  and  rl' 
States,  wItfaoDt  regard  to  the  ebb  and  flow  of  t 
a  collision  on  Lake  Ontario  was  rightfully  the  i 
rem  In  admiralty,  p.  ^^ 
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I'he  case  of  Tbe  Genesee  Obief  was  tbe  flist  In  whlcb  die  Su- 
I)rem«  Court  uaerted  tbe  rule  that  tbe  admlrnlt?  Jurisdiction  of 
tb«  Federal  courta  waa  not  limited  to  tide  wnters.  Id  Waring-  t. 
Clarke,  6  How.  4S3,  12  L.  232,  tbe  court  bad  asserted  Jnrisdlt^tlon  of 
a  case  of  collision  on  tbe  Mlssiaelppl  river.  nlnet7-flve  miles  abore 
Mew  Orleans,  flndinE  no  weight  In  th«  objection  that  the  location 
m>  Infra  corpus'  eomltatns.  It  waa,  however,  witbin  the  ebb  and 
Sow  of  tbe  tide,  and  tbla  fact  waa  bold  to  be  conclusive  of  juris- 
diction. That  tbe  BngUsb  mle,  wblcb  made  tide  tbe  test  obtained 
up  to  this  time.  Is  clear,  for  In  Tbe  Thomas  JefFerson.  10  Wheat. 
128,  6  L.  35S,  the  court  denied  Jurisdiction  over  a  libel  In  rem  for 
seamen's  wages  earned  on  tbe  MlBsonrl  river  above  the  ebb  and 
(low  of  tbe  tide.  Bnt  tbis  rule  was  repudiated  in  the  principal  case, 
and  the  decision  In  The  Thomas  Jefferson  expressly  overrnled. 
Tbe  act  of  184S,  purporting  to  "  extend  tbe  Jnriadlctlon  of  the  Dla- 
trlct  Courta  to  certain  cases  upou  the  lakes  nnd  navigable  waters 
connecting  tbe  same,"  tbe  conrt  held  to  be  constitutional,  but  de- 
clared it  unnecessary  in  order  to  give  Jurisdiction,  which,  they 
argued,  depended  uuder  tbe  Judlclnry  act  of  1788,  solely  upon  tbe 
navigable  character  of  tbe  water  and  not  upon  tbe  ebb  and  flow 
of  the  tide.  Tbe  rule  tbas  definitely  laid  down  is  now  settled  law,  aa 
is  abown  by  later  citing  cases. 

Cases  of  collision  occurring  on  the  great  lakes  and  navigable 
rivers,  whether  wholly  wltbln  tbe  body  of  a  State  or  not,  are  thus 
cognisable  in  admiralty,  Fretz  v.  Bull,  12  How.  468,  13  L.  10fi9,  Tbe 
HIne  V.  Trevor,  4  WalL  562,  663,  B6S,  666,  S70.  18  L.  463.  464,  465, 
466,  Jackaon  v.  Tbe  Steamboat  Magnolia,  20  How.  299.  306,  16  L. 
911.  ))13  (bnt  see  dissenting  opinion,  2  How.  317,  318,  15  L.  918,  919), 
Transportation  Go.  v.  Fitzbogb,  1  Black,  S79,  1(80,  17  L.  109.  Tbe 
Flora.  1  BlsB.  80,  81,  B2,  88,  F.  0.  4,878;  and  In  Tbe  Eagle,  8  WaU. 
20,  21,  22,  28,  24,  2S.  10  L.  868.  869,  a  DIstHct  Conrt  asserted  Juris- 
diction of  a  collision  on  tbe  Canadian  aide  of  the  Detroit  river. 
Artificial  aldp  canals  connecting  navigable  waters  are  also  wltbln 
tbe  admiralty  Jurisdiction,  and  collisions  occurring  thereon  may  be 
tbe  aubjecta  of  libels  Id  tbe  District  Court,  Ex  parte  Boyer,  109 
D.  8.  882,  27  L.  1007,  8  8.  Ot  436,  Tbe  Avon,  1  Brown,  180i  F.  C. 
6S0,  Tbe  Oler,  2  Hngbee,  16,  17,  F.  C.  10,486,  and  Malony  v.  City  of 
Milwaukee,  1  Fed.  613.  And  a  suit  may  be  Instituted  In  tbe  aame 
court  against  a  person  wbo  unlavrfnlly  maintains  a  atmctnre  In  tbe 
bed  of  a  navigable  river.  In  coUlslon  with  whlcb  a  veaael  la  Injured, 
Tbe  Arkansas,  B  McGrary,  366,  17  Fed.  884,  380.  Libels  in  rem  for 
salvage  aervicea  rendered  upon  navigable  rivers  and  lakes,  bave 
frequently  been  entertained  In  tbe  Admiralty  Courts,  Seven  Coal 
Barses,  S  Blaa.  800,  P.  0.  12,677.  McGlnnis  v.  The  Pontine,  6  Mc- 
Lean, SOB,  Newb.  189.  F.  O.  8,801,  Dads  v.  Tbe  H.  D.  Bacon,  Newb. 
2T6,  F.  a  4.282,  WlUiamB  t.  Tbe  Jenny  Llnd,  Newb.  44T,  P.  0.  17,728, 
Tht  Obeeteman  t.  Two  Ferry-Boata,  2  Bond,  867,  F.  O.  2,683,  Ualtby 
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».  Steam  Derrick  Boat,  S  Hughea,  480.  «1.  F.  a 
Tranaportation  Co.  t.  The  Great  WeBtem,  29  Fi 

Torta  generally,  committed  npoa  the  grent  It 
rtvera,  are  alio  within  the  admiralty  Jarlidlctla 
Id  Holmea  v.  Oregon,  etc.,  Ry.,  6  Sawy.  268.  It 
right,  given  by  a  State  law  to  an  admtolstratoi 
death  of  hia  teetator,  resnltinK  from  the  negUgei 
pany,  waa  enforced  Id  admiralty.  And  In  Ellng 
Tenn.  100,  a  State  conrt  disclaimed  Jarlsdlctlon 
■on  Injured  by  falling  through  a  hatchway  oi 
on  a  navigable  stream  within  the  Btate.  The  "  U 
of  Congreaa,  paaaed  In  1S51,  limiting  the  Uabllltj 
the  loaa  or  damage  of  goods  shipped,  bas  been 
vesselfl  npon  the  great  lakes  and  npon  navlgBbl 
boundaries  of  a  State,  Bntler  t.  Boston,  etc.,  E 
BC7.  32  L.  1024,  9  B.  Ct  619,  In  re  Gamete,  141 
L.  634.  6SD,  11  S.  Ot  843,  844.  The  War  Eagle, 
17.178,  The  KaOe,  40  Fed.  482.  488,  7  L.  R,  A. 
American  Transportation  Co.  r.  Moore,  C  Mich.  ; 

The  geneml  Jurisdiction  of  admiralty  In  raatti 
extends  to  the  great  lakes  and  navigable  rivers, 
for  seamen's  wages  is  maintainable  In  tbe  DI 
comet  V.  Tbe  Backus.  Newb.  8.  F.  C.  6^048,  Tlie 
204,  20B.-  F.  C.  12,84»,  and  Tht  Blla  B.,  24  Fe. 
Brooks  T.  TbePeytona,  4  Fed.  CaB.298.tbe  court  i 
of  Congress  was  necessary  to  give  jurisdiction  ol 
the  vessel  plied  only  between  ports  of  the  same 
Hens  upon  vessels  built  upon  navigable  rivers  i 
mie.  Revenue  Cutter  No.  1,  1  Brown,  88,  90,  F,  C 
iM  T.  The  Charles  Mears.  Newb,  204,  F.  0.  10.7f 
for  supplies  tumfsbed  to  boats  navigating  the 
The  lUinois,  1  Brown.  498,  F.  C.  7,004.  Stewart 
Co..  0  Hnghes,  882,  12  Fed.  304,  Haslett  v.  The 
Gas.  787.  and  Zollinger  v.  The  Emma.  30  Fed.  Cas 
held  to  be  true,  although  the  lien  has  been  expre 
law,  Tbe  Selt.  8  Blss.  S47,  F.  0.  12,649.  In  re  Scott 
a  N.  B.  B.  182.  F.  C.  12.617.  And  in  Merrick  v.  A 
was  even  held  that  admiralty  alone  bad  jurisdict 
Hens.  And  see  also,  npon  this  point,  the  disseni 
Belfast  V.  Boon,  41  Ala.  74.  Admiralty  also 
Ileus  for  towage  upon  navigable  rivers.  The  Oea 
S8D.  840.  F.  C.  B.S07:  and  of  Hens  arising  from  Co: 
ment  executed  upon  navigable  rivers.  Tbe  Belfai 
19  li.  270,  271.  Bulta  for  the  recovery  of  pel 
reason  of  violation  of  Federal  navigation  laws,  ai 
admiralty,  The  Lewellen.  4  Bias.  159.  F.  O.  8,30 
BnrllngtOD.  etc..  Ferry  Co.,  21   Fed.  334,  887, 


,.  Google 


117         The  ProyeUer  GencBee  CSlef  t.  FlUhugh.    12  How.  443--ifie 

Lacef.  30  Fed.  Cab.  419.  Prlsse  captnred  on  aavigable  rivers  dnrlnf 
tbe  Itebelllon  were  alio  declared  to  be  subject  to  admlraltj'  Juris- 
diction  [a  United  States  t.  Two  Hundred  and  Blxtf-nlne  and  One- 
half  Bales  of  Ootton,  Woolw.  247,  P.  G.  1R.5S3.  And  following  tbl> 
principle,  Bolt  v.  Cnmialngs.  102  Pa.  St  31S,  48  Am.  Rep.  200,  held 
that  the  engineer  of  a  vessel  navigating  a  river  was  entitled  to  all 
the  rights  conferred  by  general  quarantine  law,  one  of  which  li 
the  right  to  receive  needed  medical  attendnnce.  at  the  expense  of  the 
Tessel,  when  slch  or  Injured  during  service. 

The  question  whether  the  term  "  high  seas,"  as  used  In  acta  de- 
fining the  criminal  Jurisdiction  of  the  Federal  courts,  included  the 
great  takes  has  been  frequently  discussed.  This  was  denied  In  Ex 
parte  Byers,  32  Fed.  4DS,  408,  and  BIgelow  t.  Klckereon,  70  Fed. 
lie,  84  n.  S.  App.  261,  80  L.  B.  A.  338,  In  which  It  was  asserted  that 
crimes  committed  on  the  great  lakes  were  coentzable  by  the  State 
courts;  hnt  the  Supreme  Court  mied  otherwise  In  United  States  y. 
Rodgers,  ISO  D.  S.  257.  87  L.  1074,  14  8.  Ct.  112  (but  see  dissenting 
opinion,  pp.  271,  276,  284),  87  L.  1079,  1081.  1084.  14  S.  Ct.  117,  118, 
119.  122.  A  murder  committed  on  a  sound  within  the  body  of  a 
State  was  held  to  be  within  the  Jurisdiction  of  the  Federal  courts  Id 
Smith  V.  United  States,  1  Wash.  Ter.  268. 

The  admiralty  Jurisdiction,  however,  is  contlned  strictly  to  cases 
arising  upon  the  water.  It  does  not  extend  to  a  case  where  a  vessel 
lying  at  a  wharf  catches  Are.  and  the  Are  Is  communicated  to  build* 
lugs  on  land.  The  remedy  of  the  owner  of  such  buildings  Is  at  com- 
mon law  In  the  State  courts.  The  Plymouth,  3  Wall.  34,  18  L.  128i 
and  the  same  rule  applies  where  goods  on  a  wharf  are  Injured  by 
the  negligence  of  a  crew  In  unloading  their  vessel.  The  Mary 
Garrett  68  Fed.  1011.  And  even  where  a  vessel  on  a  navigable  river 
negligently  collided  with  and  Injured  a  drawbridge,  the  right  of  the 
owners  of  the  bridge  to  maintain  a  Itbel  In  admiralty  was  dented  In 
The  John  O.  Sweeney,  60  Fed.  544. 

The  syllabus  holding  Is  cited  approrlnicly  In  discussion,  obiter.  In 
Brown  V.  United  States,  81  Fed.  57.  and  in  the  dissenting  opinion 
In  The  Lottawanna,  21  Wall  686,  22  L.  665.  Valuable  notes  In  82 
Am.  Dec.  66.  67,  and  62  Am.  Dec.  2K,  also  collect  other  authorities 
upon  this  subject 

Several  cases  have  distinguished  or  critlsed  the  rule.  In  Allen 
V.  Newberry,  21  How.  245,  246,  16  L.  Ill,  112.  admiralty  was  heM 
not  to  have  Jurisdiction  of  a  suit  for  the  loss  of  goods  under  a  con- 
tract of  carriage  between  porta  In  the  same  State.  And  in  Jones  v. 
Coal  Barge,  8  Wall.  .Tr.  5S,  P,  C.  7,468,  flat  boats  used  to  transport 
goods  down  stream,  and  Intended  to  be  broken  up  and  nsed  lor  lum- 
ber at  the  end  of  the  voyage,  were  held  not  to  be  ships  or  vessels 
subject  to  admiralty  Jurisdiction  on  such  waters.  Campbell.  J.,  dis- 
senting, in  Jackson  v.  James,  20  How.  888,  840, 15  L.  928,  assented  to 
the  role  applying  Jurisdiction  to  the  lakes,  but  declared  that  It  dW 
not  extend  to  navigable  rivers  within  the  Iwdy  of  a  State,  liut  Daniel 
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1^  dlBBectlns,  In  the  same  case,  pp.  808,  312,  IB  L.  915,  916,  erltldsed 
the  rule  holding  that  the  principal  case  was  "  more  remarkable  and 
more  Btartllng  as  an  asunrnptlon  of  Jndlclal  power  than  any  which 
Oie  Judicial  blstorr  of  the  country  has  hitherto  dlHcIosed."  The  rule 
Ib  also  criticised  In  dtscusBlon,  obtter.  In  The  People  t.  Tyler,  T 
Mich.  240,  241,  212,  246,  274,  281. 

Navigabla  water. —  State  conrta  poasesa  a  concurrent  Jurisdiction 
with  admiralty  over  navigable  waters  within  their  borders,  p.  456. 

State  caaea  hare  dted  the  principal  case  upon  this  point  In  assert- 
ing Jurisdiction  over  various  matters  also  cognizable  by  the  Ad 
mlralty  Courts.  Tbey  bave  asserted  this  Jurisdiction  In  suits  for 
the  enforcement  of  liens  under  State  laws  for  supplies  fnmiah^d. 
to  Teasels  npon  waters  within  their  bodies,  WllUamson  v.  Bogan, 
tB  IIL  512,  The  B.  P.  Dorr  v.  Waldron,  62  111.  229,  14  Am.  Rep.  »2, 
SInton  T.  The  B.  R.  Roberta,  46  Ind.  482.  Waggoner  t.  St.  John,  10 
Helsk.  508,  S09,  and  Thoraen  v.  The  J.  B.  Martin,  26  Wis.  497,  7 
Am.  Rep.  94.  But  such  a  statutory  lien  cannot  operate  to  dlspUce  a 
lies  Efven  by  general  maritime  law,  The  J.  P.  Tweed  v.  Richards,  9~ 
Ind.  528.  Mechanics'  liens  upon  vessels  built  within  the  States  are 
also  held  to  be  enforclble  In  the  State  courts.  King  v.  Greenway,  71 
N.  X.  417.  State  courts  have  also  asserted  Jurisdiction  to  enforce 
laws  providing  for  the  coUectlon  of  claims  against  vessels  navigating 
State  waters  exclusively,  Thompson  v.  The  JuUns  D.  Morton,  2  Ohio 
St  29,  59  Am.  Dec  661,  and  Keating  v.  Splak,  3  Ohio  St  110.112,  62 
Am.  Dec.  219, 220.  State  courts  have  entertained  suits  for  the  enforce- 
ment of  contracts  to  transport  goods  on  their  navigable  rivers. 
Reynolds  v.  The  Favorite,  10  Minn.  248;  for  the  recovery  on  a  bill 
of  lading  for  goods  lost  In  transportation.  Home  Ins.  Co.  v.  N.  W. 
Packet  Co.,  32  Iowa,  243,  7  Am.  Rep.  190;  and  to  enforce  liens  given 
by  State  law  against  a  vessel  for  the  loss  of  auch  goods.  The 
Belfast  V.  Boon,  41  Ala.  63.  In  The  General  Buell  v.  Long.  18  Ohio 
St  529,  a  contract  to  carry  passengera  on  the  Ohio  river  was  de- 
clared to  be  a  maritime  contract  and  not  a  common-law  contract 
enforclble  under  the  State  water-craft  law;  but  to  Steamboat  Oo. 
T.  Ghace,  16  Wall.  G31,  21  L.  372,  It  was  held  that  a  State  law  giving 
to  the  next  of  kin  of  a  person  killed,  as  a  result  of  a  steamboat  com- 
pany'a  negligence,  a  right  of  action  against  the  company  waa  not 
In  conflict  with  admiralty  Jurisdiction.  Applying  thia  principle  alao. 
It  baa  been  held  that  a  State  may  regulate  the  catching  of  flab  In  the 
great  lakea  adjacent  to  its  territory,  Dunlap  v.  The  Commonwealth. 
108  Pa.  Bt  618.  In  People  v.  Welch,  141  N.  T.  274.  88  Am.  St  Rep. 
796,  Se  N.  BL  830,  24  L.  B.  A.  120,  It  was  held  that  this  concurrent 
Jurisdiction  extended  to  the  punishment  of  crimes  defined  at  com- 
mon law.  Cases  of  collision  on  navigable  rivers,  however,  are  held 
to  b*  within  the  exclusive  Jurisdiction  of  admiralty.  The  HIne  v. 
Trevor,  4  Wall.  670, 18  L.  456.  reversing  17  Iowa,  854.  Walters  t.  The 
Mollle  Dozlcr,  24  Iowa,  197,  95  Am.  Dec.  725.  See  also  tbe  note  apon 
this  subject  In  62  Am.  Dec.  238,  289. 
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Havlgable  wktw. — Tbe  GommoD-IaT  rale  that  tide  determlnea 
tbe  public  cbaxacter  of  waten,  no  longer  obtains  In  tbla  conntry; 
here  tbe  test  li  wbetber  water  Is  navlKabie  tn  lact,  pp.  4SS,  457. 

This  rule  baa  been  frequently  dted  In  cases  Inrolvlng  the  rlgbta  ot 
owners  of  lands  bordering  npon  navigable  waters.  In  Indorsing  tbe 
dodsioa  In  The  Qenesee  Chief,  these  cases  reject  tb%  BngUsb  rule 
that  riparian  owners  of  lauds  above  tbe  ebb  and  Bow  of  tbe  tide 
own  to  tbe  thread  of  the  stream,  holding  that  If  a  stream  Is  navi- 
gable in  fact,  the  title  to  the  land  under  It  la  In  the  StaU  to  talgb- 
water  mark,  and  a  riparian  owner's  right  extends  no  farther, 
Bamej  v.  Keokttk,  M  U.  8.  838,  24  L.  228,  Packer  t.  Bird.  1S7  D.  8. 
STO,  ATI,  84  L.  821,  622,  11  8.  Ot  212,  St  Anthony's  Talis,  etc„  Go. 
V.  St  Paul  Water  Comrs..  168  V.  S.  Sei,  42  L.  S02,  18  8.  Ot  laZ, 
Bcranton  v.  Wbeeler,  67  Fed.  810,  811, 16  U.  B.  App.  102,  and  Ravens- 
wood  V.  Flemings,  22  W.  Ya.  56,  03.  46  Am.  Rep.  488,  49&.  Tbe 
owner  of  an  Island  In  inch  a  river  owns  onlf  to  high-water  mark, 
and  cannot  maintain  trespass  for  taking  sand  from  tbe  river  below 
tbat  point  McManns  v.  Carmlcbael,  8  Iowa,  28,  37,  62.  And  see 
dissenting  opinion.  Berry  v.  Snyder,  S  Bash  (Ky.).  287,  290,  291, 
292,  96  Am.  Dec.  282,  284,  286,  2B6.  Nor  can  sDcb  a  riparian  owner 
maintain  sn  action  for  the  dlveralon  of  water  by  tbe  pnbUc  for  a 
canal.  People  v.  Canal  Appraisers.  88  N.  T.  4B6.  Tbe  same  mle 
applies  In  determining  tbe  title  to  laud  nnder  tbe  water  of  tbe  great 
lakes,  nilnolB  Oentral  B.  B.  v.  Illinois,  146  D.  B.  480.  36  I..  1086,  18 
8.  GL  111;  or  nnder  great  natural  ponds  which  are  navigable  In  fact 
Concord  Mfg.  Oo.  r.  Bobertson,  06  N.  H.  6,  26  AtL  720.  18  L.  R.  A. 
082.  Tbe  tact  that  tbe  rnle  la  not  nnlf  orm  througbont  tbe  Btates  la 
recognised  In  Sblvely  v.  Bowlby.  102  TJ.  8.  84.  48.  38  L.  344,  847.  14 
B.  at  660,  664,  In  which,  however,  the  Supreme  Court  approves  tt 
In  Eenyon  v.  Knlpe,  40  Fed.  318,  It  was  held  that  qaestlotiii  as  to 
riparian  owners'  rights  were  to  be  resolved  according  to  State 
laws;  that  no  Federal  question  could  be  luTolved  therein.  In  Oregon 
and  Wlaconalu  It  baa  been  held  tbat  riparian  proprietors  own  to  the 
center  of  streams  large  enough  to  float  logs  and  small  boata,  Shaw 
V.  Oswego,  etc.,  Co.,  10  Or.  877.  46  Am.  Rep.  101,  and  WlUow,  etc..  Club 
V.  Wade,  100  Wis.  98,  70  N.  W.  275,  42  L.  R.  A.  817,  although  In  the 
latter  case  the  public  was  declared  to  have  an  easement  for  the  pnr- 
poee  of  taking  flsta.  A  West  Tlrglnla  case  has  held  that  riparian 
ownera'  rights  extend  to  low-water  mark,  Barre  v.  Fleming,  29  W. 
Va.  820,  821,  S28,  1  S.  H.  786,  787.  Qrants  of  public  lands  bordering 
upon  navigable  waters  convey  title  only  to  hfgh-water  mark.  Railroad 
Co.  T.  Scburmelt,  7  WalL  288,  19  L.  78.  and  St  Loula.  etc.,  Ry.  ▼. 
Ramsey,  BS  Ark.  S19,  821, 22  Am,  Bt  Rep.  197,  199.  18  8.  W.  832,  8  L. 
R  A.  501,  and  n.  The  Supreme  Oourt  In  The  Daniel  Ball,  10  WalL 
663,  18  L.  1001,  cites  the  principal  caae  upon  this  point  In  holding 
that  the  power  of  Congress  over  commerce  and  navlgatUn  la  Mt 
limited  to  tide  wnteta. 
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The  rale  Is  citad  approvlngl;  In  discussion,  obiter,  in  tbe  fol- 
lowlnc:  Stewart  v.  Potomac  Ferry  Co.,  fi  Hngliea,  382,  12  Fed.  304, 
OommoDwealtli  t.  Vincent  108  Mass.  447,  and  in  dissenting  oplntona 
in  Western  Union  Tel.  Co.  v.  Williams,  88  Va.  7X9,  11  S.  B.  113.  8 
L.  R.  A.  437,  and  n..  and  Wallace  v.  Drirer.  61  Art.  439,  33  S.  W.  614, 
81  Ii.  R.  A.  S20.  Tbe  following  valuable  notes  collect  otber  anthor- 
llies  upon  this  subject,  10  Am.  Dec.  387,  18  Am.  St  Bep.  227,  228, 
229,  68  Am.  St  Bep.  292. 

Iieylslatlvs  eonxtruotioii  oC  a  Oonstitntion,  while  not  binding  on 
tbe  Judicial  department  of  government,  is  always  entitled  to  higb 
respect,  p.  468. 

GIted  and  approved  In  Lafayette,  etc.,  B.  B.  v.  Geiger,  34  Ind.  203, 
constmlng  term  "  Incorporated  company "  as  used  In  State  Oon- 
Bdtutlou;  Dow  T.  Nortbern  R.  R.,  67  N.  H.  46,  36  AU.  S33,  construing 
constltntlonal  clause  vesting  legislative  power  la  senate  and  bouse 
of  representattvei;  Fall  v.  Bazelrlgg,  46  Ind.  586,  IS  Am.  Rep.  2ffi. 
conatrnliig  section  of  statute  of  frauds  relating  to  agreements  to  sell 
laud. 

Admiralty. —  In  general,  parties  are  not  entitled  to  Jury  trials  in 
admiralty,  but  tbls  rigbt  was  secured  by  tbe  act  at  1816,  In  tbe  casea 
tbereln  enumerated,  p.  469. 

Olted  and  approved  is  Olllet  v.  Pierce,  1  Brown,  656,  F.  O.  6,437. 
granting  motion  to  strike  oat  demand  for  jory  trial  wbere  pleadings 
did  not  bring  party  witbin  provisions  of  act  allowing  sucb  trial; 
The  City  of  Toledo,  78  Fed.  220,  226,  bat  holding  that  verdict  so 
provided  for  was  meraly  advisory,  and  that  act  did  not  change 
general  admiralty  practice. 

Admiralty  Jurisdiction  bi  the  United  States  Is  not  as  Umlted  as 
It  was  in  England  at  tbe  time  of  tbe  adoption  of  tbe  Federal  Con- 
stitution; It  extends  to  all  maritime  setvices  and  contracts  and  to 
torts  In  navigable  waters,  pp.  458,  459. 

A  number  of  citing  cases  have  variously  applied  tbls  holding.  Un- 
der our  practice  admiralty  may  enforce  liens  for  repairs  made  In  a 
borne  port.  The  Glide,  167  U.  &  614,  42  L.  299,  17  S.  Ot  933,  and  Id 
re  Elrklaud,  14  Fed.  Gas.  677;  and  contracts  for  building  ships,  Tbe 
RIcbard  Busteed,  1  Sprague,  446,  F.  O.  11,761.  Contracts  of  marine 
Insurance  are  also  cognizable  In  admiralty.  Insurance  Oo.  v.  Dun- 
hatiH  11  Wall.  24,  26,  20  L.  97,  98,  and  Qioncester  Ins.  Oo.  v.  Toonger, 
2  Onrt  333,  334,  F.  0.  5,487.  Suits  for  general  average  may  also 
be  maintained  In  tbe  same  court,  The  Congress,  1  Biss.  44.  F.  C. 
8,009;  and  liens  for  wharfage  enforced,  Bx  parte  Easton,  96 
U.  8.  72,  24  L.  874.  Admiralty  also  bas  Jurlsdictlou  to  proceed  to  a 
decree  by  selsure  of  goods  or  credits.  Irrespective  of  tbe  residence  of 
tbe  owner,  and  whether  be  appears  or  not  Atkins  v.  Disintegrating 
Go.,  18  Wall.  304,  21  L.  846,  and  Tbe  Louisville  Underwriters,  131  IT. 
1.  498,  33  L.  991,  10  S.  Ct  589.    And  an  Admiralty  Court  may  secure 
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the  TSlne  of  a  diBsentlng  owner's  Intereet  In  caae  of  a  disagreement 
■a  ta  the  emploTmeat  of  a  vessel,  Tunoo  v.  Betslna,  24  Fed.  Cas. 
81&  The  principal  case  Is  also  dted  npon  this  point  by  way  of 
analogy  In  In  re  Jackson,  14  Blatcbf,  2S1,  F.  C.  7,124,  holding  that 
Congress  may  prohibit  the  sending  In  the  malls  of  matter  which 
conid  be  sent  at  the  time  the  ConBtltution  was  adopted. 

Stan  dedals.—  A  court  Is  bonnd  to  follow  Its  previous  decisions 
laying  down  rules  by  which  rights  of  property  have  been  determined; 
bnt  declslona  not  affecting  property  rights  may  be  disregarded,  pp. 
4DS,  4se. 

Cited  and  followed  In  Pollock  t.  Farmers'  L.  ft  T.  Co.,  1B7  D.  S. 
fiTB,  SS  L.  817,  IS  8.  Gt  8S7,  disregarding  prior  decisions  Implying 
tlist  tax  on  rents  or  Income  of  real  estate  la  not  direct  tax;  Groff  v. 
Ramsey,  18  Minn.  BS,  followlnK  decision  holding  actual  poBsessloo 
o(  another  than  vendor  Is  sufficient  to  put  vendee  on  Inquiry  as  to 
snch  person's  title.  Cited  also  Incidentally  In  Capen  t.  Barrows,  1 
Ony,  SSOl 

Slilps  and  shipping, —  It  Is  the  dnty  of  a  steamboat  traversing 
waters  where  sailing  vessels  are  often  met  wttb,  to  have  a  constant 
and  trustworthy  lookout  besides  the  helmsman;  and  where  a  col- 
lision occurs  with  a  sailing  vessel  and  It  appears  that  there  was  no 
such  lookont,  or  that  be  waa  not  stationed  In  the  proper  place,  or  not 
actually  and  vigilantly  employed  In  his  dnty,  the  steamer  Is  to  be 
deemed  prima  fade  liable,  p.  463. 

This  rule,  for  which  the  principal  case  la  also  a  leading  authority, 
has  been  widely  followed  by  citing  cases.  Thus  It  bas  been  held  that 
tbe  man  at  the  wheel  ts  not  a  aufflclent  lookout.  The  Northern  In- 
diana. 3  BUtchf.  lOG,  F.  C  10,  320,  and  Tbe  Leland,  IS  Fed.  77a  Nor 
Is  a  pilot  a  proper  lookout,  McGrew  v.  The  Melnott^,  1  Bond,  4B9, 
P.  0.  8,812,  The  Morning  Star,  4  Bias.  67,  F.  0.  S,S17,  Baney  v.  The 
Louisiana,  11  Fed.  Oas.  424,  426,  and  Retd  v.  Tbe  New  Haven,  20 
Fed.  Oas.  448,  44B.  The  person  employed  as  a  lookout  must  devote 
bis  entire  attention  to  that  duty,  and  as  It  Is  the  duty  of  the  captain 
to  supervise  the  handling  of  his  veeael  he  can  in  no  case  act  aa  look- 
out. The  New  York  v.  Eea,  18  How.  225,  15  L.  361,  The  Ant,  10  Fed. 
297,  The  Excelsior,  12  Fed,  200,  The  Geo.  W.  Chllds,  67  Fed.  271.  and 
The  City  of  Angnsta.  80  Fed.  299.  For  the  same  reason  the  mate 
or  officer  of  the  deck,  being  temporarily  in  command  of  the  vessel, 
cannot  perform  this  duty,  The  Ottawa,  3  Wall.  273,  18  I*  167,  Tbe 
Ancon,  6  Sawy.  123,  F.  O.  348.  Ward  v.  The  Ogdensbnrgh,  0  McLean, 
«SS,  638.  Newb.  181. 164,  F.  0.  17,158,  and  The  Nabob,  1  Brown,  120, 
123.  F.  0.  10.002.  This  rule  applies  aa  well  to  ferry-boats  as  to  other 
steamers,  Amoskeag  Mfg.  Oo.  ▼.  The  John  Adams,  1  OUff.  410,  F.  0. 
888,  and  The  Manhasset.  34  Fed.  418. 

Proof  of  negligence  on  the  part  of  the  lookont  will  render  a 
■taunw  prima  facie  Uabla  for  collision  wltb  a  aalllng  veaael.  Pope  r. 
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Tbe  R.  B.  Forbes.  1  OUS.  847,  F.  0. 11,27B,  and  Tbe  Llrlngstone,  87  Fed. 
777.  And  donbt  bb  to  tbe  performance  of  tbe  lookonf  ■  duties  sbonM 
always  be  rasolTed  agalnet  tbe  steamer,  Tbe  Ariadne,  U  WalL  47S.- 
20  I>.  543.  A  steamer  not  liaTlng  tbe  proper  lookont  cannot  com- 
plain because  the  vessel  Injured  did  not  exercise  unusual  cantton. 
Tbe  Magnolia,  16  Fed.  Gas,  482.  A  river  steamer  wliicb  collided 
vltb  R  drawbridge  during  a  fog,  tbus  Injarlng  a  passonger,  was  held 
bound  to  sbow  that  the  want  of  a  lookout  did  not  contribute  to  the 
accident.  The  St.  Nicholas,  49  Fed,  679,  But  where  It  Is  shown 
that  tbe  lack  of  a  lookout,  or  the  Incompetencr  of  the  man  perform- 
ing tliat  duty,  did  not  contribute  to  the  accident  tbe  steamer  is  not 
liable,  Ghapin  t.  Bralnard,  6  Fed.  Gas.  464,  aud  Cbapin  v.  Tbe  HatUe 
Ross,  S  Fed.  Oas.  465.  And  where  a  tug  Is  InBuffldentl;  manned  and 
the  master  Is  accustomed  to  act  as  loolcout,  it  Is  exempted  from 
ItabiUty  upon  showing  that  such  a  lookout  was  sufflcient.  Tbe  Toung 
America,  1  Brown,  S62,  F.  G.  IS,179.  In  Union  8.  8.  Co.  v.  Nottlng- 
bams,  17  OrstL  121,  Bl  Am.  Dec.  380,  it  was  held  that  where  a  col- 
lision occurs  on  a  dark  and  foggy  night,  the  presumption  is  that 
tbe  steamer  bad  a  proper  lookout,  and  In  order  to  render  lier  liable 
the  contrary  must  be  proven.  In  Beavers  ▼.  The  North  America,  S 
Fed.  Caa.  12,  where  the  collision  was  between  two  steamers,  ueltber 
of  which  had  a  proper  lookout,  tbe  loss  was  apportioned.  A  valuable 
note  in  75  Am.  Etec.  605,  discusses  tbe  general  subject,  and  collects 
other  anthoritles. 

SUpa  and  ahlpptng. —  The  fact  that  the  master  of  a  aalUog  venel 
gave  an  erroneous  order  during  the  excitement  when  a  colUslon  was 
Imminent  will  not  excuse  a  steamship  which  was  at  faalt  In  placing 
tbe  sailing  vessel  In  a  perilous  position,  p.  433. 

Tbe  principal  case  has  frequently  been  cited  as  authority  for  ex- 
cusing the  act  of  a  Balling  vessel  In  chon^ng  her  course  to  avert 
an  impending  colllBion  with  a  steamer,  although.  In  fact,  such  act 
Increased  tbe  danger,  Tbe  Grace  Glrdler.  7  Wall  201,  19  K  116, 
The  Northern  Indiana,  8  Blatchf.  101,  110,  P.  C.  10,320,  Haney  v. 
The  Louisiana,  Taney,  610,  P.  0.  6,021,  The  Golden  Grove,  13  Fed. 
688,  The  City  of  New  York,  m  Fed.  029,  and  Reed  v.  The  New 
Haven,  20  Fed.  Gas.  450.  Change  of  course  after  misunderstanding 
stf-amer's  whistle  signals,  carelessly  given,  will  not  render  a  BailinR 
TMsei  liable  for  a  collision  with  the  steamer.  T1">  Nereus.  23  Fed. 
458.  Circumstances  may  require  that  tbe  degree  of  Judgment  and 
akill  required  In  handling  a  vessel  be  not  weighed  with  nicety. 
Thus  where  a  vessel  was  drifting  helpiesaly  end  a  tug,  exercising 
dne  care  In  an  etFort  to  save  her,  collided  with  and  souk  her,  tbe 
owners  of  tbe  tug  were  not  held  liable,  Gllman  v.  The  Tyler.  S 
Woods,  116,  F.  C.  B,446.  The  owner  of  a  steamer  libelling  a  salting 
vessel  must  not  only  show  fault  In  her  but  due  diligence  In  himself, 
Tbe  Fashion  v.  Wards,  6  McLean,  167,  Newb.  IB.  F.  O.  17,154.  8e« 
also  Tbe  Morton,  I  Brown,  141,  T.  0.  9,864,  where  the  principal  cmse 
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la  dted  kpproTlngl/  upon  this  point,  but  without  partlcalar  sppUca- 
tlon  of  On  mle. 

BUpa  and  alilppliier.— A  steamer.  haTlng  command  of  her  own 
coarse  and  ipeed,  Is  bonnd  to  paBS  an  approaching  salUng  vessel  at 
Bocb  a  distance  as  to  avoid  all  danger;  If  the  water  Is  narrow,  her 
speed  shonld  be  checked  so  as  to  accomplish  the  same  purpose, 
p.  463. 

A  number  of  cases  hare  cited  The  Genesee  Chief  upon  this  point. 
The  established  rule  that  wben  a  steamer  and  a  sailing  Tessel  are 
approaching  each  other  the  latter  must  bold  her  conrse  and  the 
former  must  ose  every  effort  to  avoid  a  coUUIon  bas  been  applied 
in  tbe  following:  New  York,  etc.,  S.  S.  Co.  v.  Kamball,  21  How.  385. 
16  L.  149,  Baker  v.  The  City  of  New  York,  1  Cliff.  82.  81,  F.  C.  765. 
and  Wakefield  v.  The  Governor,  1  Cliff.  96,  F.  C.  17,049.  Direct  and 
poalUvB  evidence  that  a  sailing  vessel  kept  on  her  coarse  until  col- 
lision seemed  Inevitable  cannot  be  controlled  by  the  fact  that  the 
shape  of  the  wound  on  the  steamer  tended  to  show  that  she  had  not 
done  so,  Tbe  Fairbanks,  9  Wall.  422, 19  L.  709.  The  duty  of  a  sailing 
vessel  to  keep  on  her  course  is  not  Imperative  If  a  change  of  course 
seems  necessary  In  order  to  avoid  an  impending  collision,  WalJoif 
V.  The  New  York.  1  FUpp.  66,  F.  0.  17,057. 

What  Is  proper  care  on  the  part  of  a  steamer  is  to  be  determined 
from  all  the  circumstances;  accordingly  In  Kelaey  v.  Bnrney.  12 
N.  Y.  431,  It  was  held  that  a  steamer  negligently  colliding  with  n 
vessel  grounded,  was  not  liable  If  the  latter  was  also  guilty  of 
gross  negligence  In  rannlng  aground.  The  duty  to  check  speed  to 
avoid  collision  Is  not  required  of  a  sailing  Teasel.  The  Northern 
Indiana,  3  Blatchf.  99,  P.  C.  10,320.  A  steamer  passing  through  a 
fleet  of  small  boats  la  bound  to  check  her  speed  If  tbe  water  la 
narrow,  The  FashloD  v.  Wards,  6  UcLean,  176,  Newb.  32,  P.  C. 
17,154.  And  this  Is  especially  true  where  the  steamer  Is  rouudlng  a 
large  vessel  at  anchor  which  would  hide  smaller  boats  from  view, 
Jndd,  etc.  Oil  Co.  v.  The  Java,  1  Holmes,  19,  F.  C.  7,BR9.  A  vessel 
going  at  twice  the  proper  rate  of  speed  In  such  a  case  cannot  defcm) 
on  the  ground  that  the  colllafon  could  not  have  been  preveotcil, 
Ballroad  Co.  v.  Transportation  Co.,  82  Ohio  HL  144.  The  fact  that  a 
steamer's  compasses  were  defective  will  not  exempt  her  from  lia- 
bility for  a  collision  if  at  the  time  she  was  rannlng  at  undue  speed. 
Richelieu  v.  Boston  Marine  Ins.  Co..  26  Fed.  602.  A  steamer  col- 
liding witb  a  vessel  at  anchor  Is  prima  facie  liable,  although  the 
latter  was  anchored  In  tbe  usual  track  of  such  steamer,  Tbe  J.  W. 
Bverman,  2  Hughes,  22,  P.  C.  7,691.  A  propeller  towing  l>arges  la 
not  deemed  to  be  a  sailing  vessel,  but  is  bound  by  steamer  mlea,  and 
must  port  her  behn  opon  approaching  another  steamer.  New  York 
Tnnsp.  Oo.  v.  Philadelphia  Steam  Nav.  Co.,  22  How.  472,  16  L.  399. 
Tbe  mOng  of  the  principal  case  was  cited  approvingly,  but  without 
partlenlar  application.  In  Tbe  ServU,  149  U.  8.  166.  87  L.  686,  13  S. 
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Ct  821,  and  Id  dlsseatlDg  opinion.  Han«7  t.  Baltimore,  etc..  Packet 
Co..  23  How.  290,  IS  L.  564. 

Hiscellaneons.— Cited  in  Pennywlt  v.  Eaton,  15  Wall.  384,  21  L. 
114,  on  point  tbat  proceedings  against  a  person  Instltnted  hj  attach- 
ment are  not  proceedlnsa  in  admlmlty;  Hill  v.  The  Golden  Gate,  12 
Fed.  Caa.  163,  on  point  that  admiralty  sale  alone  can  pass  title  to 
a  reaael  discharged  of  Uens:  The  Mulhonae,  17  Fed.  Caa.  96S,  on 
point  that  If  one  set  of  salvors  saves  life  and  another  property, 
each  Is  to  be  compensated  out  of  property  aaved  according  to  hia 
respective  services;  Keteltas  v.  Myera,  IB  N.  T.  232,  alao  dtea  the 
principal  case,  bnt  apparently  erroneonaly. 

12  How.  466-472, 13  L.  IOCS,  FRBTZ  t.  BULU 

Admiralty  Jurisdiction  of  Federal  conrta  extends  to  cases  of  eol- 
IMon  npon  navigable  rivers  above  the  ebb  and  flow  of  the  tide, 
p.  46a 

Glted  and  rule  reaffirmed  In  Jackson  v.  The  Steamboat  Magnolia, 
20  How.  2B9,  16  L.  911,  The  Hlne  v.  Trevor,  4  Wall.  665,  18  L.  464. 
Bads  V.  The  H.  D.  Bacon,  Newb.  276,  F.  G.  4.232.  and  Simpson  v. 
Tbe  Ceres,  22  Fed.  Gas.  173.  Glted  also  In  the  following,  applying 
the  general  principle:  in  ra  Gamett,  141  D.  S.  15,  35  L.  634,  11  S.  Gt. 
843,  holding  law  of  limited  liability  In  force  npon  navigable  rivers, 
and  applicable  to  enrolled  and  licensed  vessels  plying  on  such  river; 
The  Steamboat  Cheesemao  v.  Two  Ferry-Boata,  3  Bond.  368,  F,  C. 
2,633,  entertaining  suit  for  salvage  service  rendered  on  navigable 
river;  as  also  In  Maltby  v.  Steam  Derrick  Boat.  3  Hughes.  4S1,  P. 
G.  9,000,  and  Western  Transportation  Co.  v.  The  Great  Western,  20 
Fed.  Cas.  784,  and  The  J.  P.  Tweed  v.  Richards,  9  Ind.  628.  holding 
admiralty  may  enforce  contract  of  aCfrelghtment  performnble  on 
oavigable  river;  Holt  v.  Cummlngs,  102  Pa.  St  215.  48  Am.  Rep. 
200,  mllng  similarly  as  to  contract  of  employment;  Concord  Mfg.  Go. 
V.  Robertson,  66  N.  H.  6,  25  Atl.  720,  18  L.  R.  A.  682.  holding  navi- 
gable capacity  determines  whether  river  Is  navtgable  at  law.  Cited 
in  discussion  of  general  subject  In  The  Flora,  1  Blss.  30,  F.  G.  4.878. 
Steamboat  Belfast  v.  Boon,  41  Ala.  63,  Walters  v.  The  Mollle  Dozier. 
24  Iowa,  197,  199,  9S  Am.  Dec.  725,  723:  collecting  authorltlea, 
Reynolds  t.  The  Favorite,  10  Minn.  248. 

Griticlaed  In  dissenting  opinion,  Jackson  v.  The  Steamboat  Mag- 
nolia, 20  How.  340.  V(  L.  928. 

Admiralty  pleadtn^r- —  All  persons  entitled,  on  the  sam«  state  of 
tect*,  to  participate  In  the  same  relief,  may  Join  as  Ubellanta, 
whether  the  soit  be  In  personam  or  In  rem,  p.  468. 

Cited  and  principle  followed  In  The  Propeller  Richard  Doane,  2 
Ben.  118,  F,  C.  11,766,  allowing  Joinder  of  owners  of  canal-boat  u 
Ubellanta  In  suit  for  damagea  arising  from  collision;  BnrVe  ▼.  Tht 
H.  P.  Rich,  1  Gllff.  S12,  P.  C.  2,161,  holding  assignee  of  bottomry 
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bond  maj  8u«  in  name  of  assignor;  Tbe  Sarafa  J.  Wild,  2  Low.  S88, 
F.  C.  12,350,  and  Tbe  S;dney,  27  Fed.  122,  aaBertlng  power  of  under^ 
writer  who  has  paid  loaa  to  sne  In  bis  own  name;  Ooban  t.  Tbe 
Rolling  Wave,  6  Fed.  Caa.  13,  entertaining  lult  bj  aeslguee  of 
mechanic's  lien;  The  Emma  Ia  Coyne,  8  Fed.  Caa.  6TS,  by  asslgoee 
of  claim  for  towage;  Tbe  Grand  Republic,  10  Fed.  400,  holding  mort- 
gasee  of  vesael  injured  In  collision  ma;  be  part;  to  libel  against 
offending  vessel.  Cited  In  dlacnssi on.  obiter,  In  The  Ferry  Steamer 
Norfolk,  2  Hughes,  127,  F.  0.  10,297. 

Admiralty  pleading.— In  admiralty  the  party  entitled  to  relief 
should  always  be  made  llbellant,  and  the  pi-actlce  of  instituting  a 
suit  In  the  name  of  one  person  for  the  benedt  of  another,  to  whom 
tbe  right  baa  t>eeQ  transferred,  only  obtains  In  particular  cases, 
p.  468. 

Cited  and  mle  followed  In  Mlntum  t.  Alexandre,  5  Fed.  119,  hold- 
ing libel  to  recover  damages  for  Injury  to  cargo  muBt  aver  property 
in  cargo  which  was  subject  to  damage.  Cited  approvingly  In  dls- 
cnsaion,  obiter,  Id  The  Commander-in-Chief,  1  Wall  53,  17  L.  812. 
holding  objection  to  oon-Jolnder  of  parties  must  be  taken  before 
appeal 

Admlrmltr- —  The  owner  of  a  vessel  and  cargo  destroyed  In  a  col- 
lision may,  although  he  has  received  from  the  Insurer  of  his  cargo, 
part  payment  of  tbe  loss,  maintain  a  Ubel  stating  It  to  be  on  behalf 
of  tbe  underwriter,  pp.  468,  469. 

Cited  and  rule  applied  under  similar  facts,  In  The  Potomac,  lOR 
U.  8.  634,  26  L.  IIM,  The  Frank  G.  Fowler,  8  Fed.  864.  and  The 
Anchorla,  9  Fed.  841,  842.  Cited  and  followed  In  Chicago,  etc,  R.  R. 
V.  PuUman  Oar  Co..  139  U.  &  88,  8S  L.  101,  11  8.  Ct  403,  allowing 
recovery  by  Insured  after  loss  by  Sre  although  Insurance  paid. 

Approved,  bnt  beld  inapplicable.  In  Pboenlx  Ins.  Co.  v.  Brie  Trans* 
portatlon  Co.,  117  U.  B.  821,  29  L.  878,  6  a  Ct.  754,  refusing  to  aUow 
recovery  by  Insuiance  company  where  assured  bad  no  right  of 
action. 

Shtpa  and  ahlpplng  —  OoLUalon. —  If  a  steamer  la-wrongfullj  lo 
dangerous  proximity  to  a  tiatboat  and  collides  with  it,  tbe  steamer 
la  In  fanlt  and  must  bear  the  loss,  although  the  proximate  cause  of 
tbe  colllslon  was  an  unexpected  sheer  given  to  the  Uatboat  by  an 
eddy,  pp.  470,  471. 

Cited  and  rule  applied  In  Tbe  Fred.  W.  Ohase,  81  Fed.  OS,  but 
Holding  If  sailing  vessel  Is  In  fault  to  any  degree  loss  must  be 
divided;  Parrott  v.  Knickerbocker,  etc.  Ice  Co.,  46  N.  T.  SOS,  holding 
sailing  vessel  not  bound  to  anchor  during  calm,  and  steamer  U 
bound  to  avoid  colliding  with  such  vessel. 

Miscellaneous.—  Cited  In  The  Congress,  1  Biss.  44,  F.  0.  3,090,  on 
point  that  District  Courts  are  vested  with  ndmlralty  Jurisdiction; 
Hill  V.  Golden  Gate,  12  Fed.  Cas.  16G,  on  )>oInt  that  Urn  for  repalr§ 
given  by  municipal  law  may  be  enforcei;  ;ti  «diiilrnlt>'. 
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12  How.  472-598,  18  L.  1071,  GAINBS  v.  BELF  AND  OHEW. 

DeclArfttltma  b?  the  clalmaDt  to  anj  right  or  estate  which  nfter- 
wards  comes  to  the  parties  od  the  record  by  descent  or  purchase, 
affecting  adTersel;  the  estate  acquired,  are  admissible  Id  evidence 
against  the  party  to  the  record  who  claims  tbe  estate,  p.  531. 

Cited  and  rnle  followed  In  Bdgar  v.  Richardson,  33  Oblo  St.  59i. 
81  Am.  Rep.  ST6,  holding  declaration  of  wife  that  she  bad  procured 
divorce  from  husband,  Is  evidence  against  person  claiming  nnder 
grant  from  her,  after  husband  remarried  relying  on  snch  declaration; 
Lehman  v.  La  Forge.  42  Fed.  494,  holding  declarations  of  defend- 
ant that  Judgment  was  frandnlently  obtained  are  admissible  as 
evidence  in  suit  to  set  It  aside. 

Confession  of  bigamy  Is  Incompetent  of  Itself  to  establish  the  fact 
that  a  marriage  was  void,  p.  534. 

Cited  and  rule  fallowed  la  Le  Bran  v.  Le  Brun,  65  Hd.  603,  606, 
holding  bigamy  must  be  proven  by  direct  end  conclusive  proof  In 
order  to  annul  de  facto  marriage.  And  see  note  In  22  Am.  Dec.  102. 
<nted  approvingly  In  Jones  v.  Jones,  48  Md.  402,  30  Am.  Rep.  470,  dis- 
cussing subject  of  presumption  of  marriage  from  general  repute  and 
habit 

Hrldanea. —  The  certlflcate  of  a  priest,  given  sixteen  years  after 
an  alleged  marriage,  that  he  had  performed  the  ceremony,  is  not 
admissible  as  evidence,  p.  SS6. 

Cited  approvingly  In  State  t.  Behrman,  114  N.  C.  806.  19  8.  B.  223. 
25  L.  R.  A.  467.  and  n„  but  holding  that  while  cerdfieate  of  clergy- 
man Is  not  admissible  as  record  evidence  It  may  be  competent  as 
part  of  res  geatee  to  support  testimony  of  prosecuting  witness  In 
trial  for  adultery.    See  also  note,  30  Am.  Dec.  335. 

ated  in  discussion,  obiter,  in  Reld  v.  Reid,  73  CaL  210,  14  Pac. 
783.  discussing  admissibility  of  transcripts  of  testimony. 

Xvidence. —  A  letter  from  a  bnsband  to  a  third  person  is  evidence. 
Inter  alios,  of  the  state  of  his  feelings  towards  bis  wife,  and  also  of 
his  presence  at  the  place  where  It  purports  to  have  been  written,  at 
tbe  time  of  Its  date,  p.  534. 

Cited  and  principle  applied  in  Mutual  Life  Ins.  Co.  v.  Hlllmon,  14S 
D.  B.  297,  36  L.  711,  12  8.  Ct  913,  holding  letter  from  husband  to 
family  of  Intention  to  leave  certain  place  at  certAln  time  in  company 
with  third  person  is  competent  evidence  of  such  intention.  Cited, 
argnendo.  In  Whalen  v.  State,  12  Ohio  0.  O.  695. 

Evidence. —  A  mutilated  record  of  a  suit  brought  by  an  alleged 
wife  to  have  a  marriage  annulled  Is  not  evidence  of  th«  bigamy  of 
tlie  hnsbsnd  in  another  proceeding,  p.  630. 

Wban  secoadary  avidenoe  Is  Introduced  to  show  that  a  husband 
had  been  convicted  of  bigamy  by  an  ecclesiastical  court  under 
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Vil  Notea  on  C.  S.  Beporta.  12  How.  472-S88 

SpanUh  anflioritT,  It  may  be  rebutted  bi>  tbe  latrodnctlon  of  tbe 
record  of  incb  proMcntloii  Bhowlnc  an  acquittal.  If  It  cornea  from 
the  proper  officers,  and  la  properlr  authenticated,  p.  638. 

Velffned  mlt —  A  decree  to  a  salt  whlcb  la  proved  not  to  bave 
been  a  real  controTeraj  la  not  admissible  aa  evidence  Inter  alios,  pp. 
SS7,  BS8. 

ated  and  followed  In  Kelly  t.  Town  of  Milan,  21  Fed.  868; 
niUng  similarly  aa  to  decree  entered  by  consent  of  parties^  also  In 
Myers  v.  Miller,  69  Mo.  App.  846,  holding  Judgment  may  be  Im* 
peached  collaterally  for  fraud.  Olted  approvlugly,  but  without 
particular  applicatloa,  in  Mason  t.  Messenger,  17  Iowa,  2TB. 

DepoaltlanB  taken  In  one  cause  may  be  used  In  another  trial  1>e- 
tween  the  same  partlee,  tuvolvlng  tbe  same  lasues.  If  the  wltnesaea 
are  dead  or  absent  P>  076,  per  Wayne,  J.,  dissenting. 

Cited  and  rule  followed  In  In  te  Brockway,  12  Fed.  70,  holding 
evidence  of  witness  taken  at  hearing  of  tlrat  petition  in  bankruptcy 
admissible  at  hearing  of  second,  witnees  having  since  died. 

Blgamj  renders  a  marriage  void,  and  a  decree  of  nullity  Is  nn- 
D«cessary  In  order  to  enable  the  party  Imposed  npon  to  mnrry  again, 
p.  594,  per  Wayne,  J.,  dissenting. 

Olted  and  fnle  followed  In  Dare  v.  Dare,  52  N.  J.  Bq.  197,  27  Atl. 
665,  refusing  to  annul  marriage  on  ground  that  defendant  had  been 
previously  married,  such  previous  mai-rlage  hav:ng  been  void.  See 
also  valuable  note  on  this  subject  In  44  Am.  Dec.  66. 

MIscellaneona. —  The  testimony  and  facts  In  the  principal  case  are 
referred  to  and  explained  In  Qalnes  v.  Hennen,  24  How,  566,  671,672, 
B77,  678,  690,  16  h.  774.  776,  778,  783.  And  see  dlssenUng  opinion, 
a.  a,  617,  628,  esi,  16  £..  792,  79S,  796.  Referred  to  In  Galnea  v.  New 
Orleans,  6  WaU.  711,  18  h.  868,  aa  not  having  been  res  Judicata  aa  to 
present  claim  for  proper^,  and  dvll  status  of  complainant;  Davis 
T.  Oalnea,  104  V.  H.  406,  26  L.  764,  t|s  one  of  a  line  of  cases  involving 
aame  litigation.  GIted  In  Oalnea  v.  Hennen,  24  How.  601,  16  L.  786. 
OD  point  that  presumptlona  are  to  be  taken  in  favor  of  teetamentar.v 
recognition  of  child  aa  legitimate;  Bmner  v.  Briggs,  39  Ohio  St  4S0, 
on  point  that  marriage  may  be  proved  by  reputation  and  conduct  of 
parties.  Olted  erroneonaly  In  State  v.  Jackaonville,  etc.,  R.  B.,  l.l 
Fla.  2SS.  and  Bleaaing  ▼.  City  of  Oalveston,  42  Tex.  654.  GIted 
alM  tn  note,  20  Am.  Dec.  620,  on  point  that  person  testifying  aa  to 
reputation  of  a  party  must  be  from  same  neighborhood  and  must 
■peak  from  personal  knowledgo.  And  see  note,  91  Am.  Dec.  620,  on 
■nhjact  of  hearsajr  aTtdanoa. 
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The  Citations  in  the  foregoing  umotationB  include  all  from 
the  following  Reports  and  all  preceding  them  in  each  State 


or  aeries : 

...  m 

,..    42 
..     H 
...     fi7 

....117 
...      1 
,..     65 

Fed.  Rep.  

U.  8.  Ap 

(eiceptlDg  60) 

Al».  , 

Ark.    

Ark.    

Neb.  

H 

N.  H.   

N.  J.  Bq.   

N.  J.  L. 

N.  M.   

N.  Y 

N.C 

ar 

Bt 

61 

8 

Colo.  Ap.   

Conn 

...     11 

Ohio 

Or.  

...     30 

'nd.  Ap.  

...     21 

T«x.Ci». 

Kmb.  Ap. 

Ky 

...      S 
...100 

Vt  

Wa«h 

Wyo 

6 

Mieb 

Am.  Rep 

Am.  St.  Rep .-. 

L.  R.  A.  

60 

68 

M 

Mo 

.     146 

with  duplicate  references  to  the  Reporter  Sjatem  and  later 

cases,  including 

Sup.  a 10     N.  E 63 

Atl 42      N.  W 78 
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GENEEAL  INDEX 


FOTJK  VOLUMBS  OF  HOWARD  CONTAINED  IN  THIS  BOOK. 
FORMED  BY  CONSOLIDATION. 


M.  R— ngmrM  at  light  of  title  sbow  TOlume  to  whoaa  index  It  belooBi. 

>o  mBTKlnal  vagina  ot  the  volumes  contained  In  tbla  book  refpeoUvelr,  whUe 
tie  Pase  o(  Uili  book  on  wblch  tbe  manrlnal  ftglng  relqrred  .to  la  found. 


ADUIBALTT— 12. 


L  The  Act  of  Congren,  pai 

Pabnury.  1B4G  (C  Stat,  at  La.s.,   . — ,, , 

the  JurfBdIctlpn  pt   the  district,  cqqrts   to    certain 


I  upon   tbe  lakes,  and    lavlgable  watera   — 

DectlnK  tlie  aame.  is  consistent  nitb  tbe  Const  itu- 
tton  at  tbe  United  States. 

Propeller  Genesee  CMef  t.  Fltihusb 

et  si.,  («lS)      IOCS 

2.  It  does  not  rest  npon  the  power  gnnted  tu 

CoDfTesB  to  regulate  commerce.     But  it  rests  noon 

the   ground    that   tbe   lakes  and   navlgabli 


nectlng  ttiem  a 


apted. 


8.  The     admirs 


e  scope  of  admlraltj 


(lb.)      lOGS 

Jurisdiction 

granted  to  the  Federal  OoTemaieot  by  the  Consti- 
pation ot  the  United  States  l8  not  limited  to  tide 
waters,  but  extends  to  nil  public  navigable  lakes 
snd  rlvera,  where  commerce  ts  carried  on  tietween 
different  states,  or  with  a  lorelen  nation. 

Id.  (lb.)      10B8 

i.  In  tbe  present  caae  ol  eoltlalon  betwi 
Bel  navlgnted  by  aleam  and  a  ssJilar  " 
ertdence  shows  that  tbe  former  was 

0.  It  is  tbe  duty  of  every  BteambL__  ._ 

trnstwortbj  person  employed  as  a  lookout. .- 

tbere  be  none  auch.  additional  to  the  belmsman,  or 
1(  he  was  not  stationed  In  a  proper  place,  or  not 
vigilantly  employed  In  his  duty,  it  muat  be  re- 
garded as   prima  facie  evident-   "— ' 


bi  tanlt! 
(lb.)      1058 
0  keep  a 


was  the  fault  ol  tbe  steamtwat. 
e.  The' 


tbat  the  collision 
106S 


_     _    _  _  the  admiralty  and  IL 

'ladictlon   of   the  courts  of  tbe   United   States,   i 
explained  In  the  preceding  case,  again  affirmed. 


7.  I 


Frets 


:eding  c 
.  Bull  I 


ralty,    the    i 


rty    I 


He6)      106S 


s  be  made  Ubelai.., . —   , 

of  Instltutlnz  a  suit  in  the  name  of  one  person  for 
the  benellt  of  aQoIher.  to  whom  the  right  has  been 
transferred,  only  obtains  in  particular  cases.  But 
«ll  persona  entitled,  on  tbe  same  state  of  facta,  to 
participate  In  tbe  same  relief,  may  Join  as  iibel- 
anta,  whether  tbe  ault  be  in  personam  or  In  rem. 
Id.  {lb.)     IOCS 

8.  Bence.  where  the  cargo  of  a  boat  was  partly 
inanred,  but  not  the  boat  Itself,  and  the  Insurance 
company  paid  for  that  part  of  the  cargo  which  waa 
Insured,    ft   was   competent  for  the  owners  of   the 

hont    to   aie  a   libel   for  the   use  of   the   

company. 
Id. 


D.  Id  I  his  case,  where  ■ 
tweCD  a  Bteambont  and  a 
the  Mississippi  HIver.  the 


colllalon  C 


106S 
ice  be- 
en ding 


oat  was  In  an  eddy  of  tbe  river,  and 
towards  tbe  steamboat,  and  tbe  lac- 
e  kept  farther  away. 

(lb.)     1068 


AGBHT— 11. 
See  Commerctal  Law. 


Nation  agreed  tbat  the  latter  abonld  < 
across  the  Mississippi,  aJid  the  former  pay  l..^  ».- 
penses  thereof,  and  the  Cberokees  undertook  to 
conduct  the  movement  entirely  by  their  own 
agents,  a  person  whose  wagons  had  been  hired 
could  not  hold  the  agent  who  had  hired  them  per- 
sonally  responsible.  The  owner  of  the  waRona 
knew  that  the  agent  was  a  public  officer,  and  dwit 
with  him  as  inch. 

Pacts  V.   Soss,  (382)      780 

2.  Wberever  a  contract  or  engagement,  made  by 
a  public  officer,  is  connected  with  a  subject  fairly 
within  tbe  scope  of  his  authority,  it  shall  be  con- 
sidered to  have  been  made  officially  and  in  his 
public  character,  unless  the  contrary  appears  by 
SHtlsfaclory  evidence  of  an  ab'<o1"tD  and  anqnall- 
hed  engagement  to  b«  personally  liable. 

Id-  (lb.)     1M 

AQBS  BMEINT— 12. 


APPBIAL  BONDS— 12. 

AFPSALS— 11. 

ease  Is  brought  up  by  an  appe 
a  tbe  common  taw  side  of  tt 
lad  ot  by  a  writ  of  error,  it 


Judgment 
Canrl,  ini 
dismissed. 

Bevlna  et  «1. 


.  Ramsa;  et  «1.,     (IBD)     SOT 


ATTOBNDX— 11. 

what  circumstances  an  attorney  la 

purchase  a  Judgment  wblcb  he 


liberty    „   , 

has  tMen  tbe  agent  

Stockton    V.    Ford. 


AVBEAQB— 10. 


B  A  NKR  DPTCT— 1 1 . 

1.  A  decree  in  I)anliruptcy  passed  in  1843  by  tbe 
District  Court  of  tbe  United  States  for  the  Eastern 
District  of  Louisiana,  did  not  pass  to  tbe  assignee 
the  title  to  a  house  and  lot  In  the  City  of  Galves- 
lon  sDd  Slate  of  Texas,  whicb  house  and  lot  were 
the  property  of  tbe  bankrupt. 

Oakey  v.  Bennett,  (SS)      BOS 

2,  Teias  was  then  a  foreign  state,  and  whatever 
difference  of  opinion  (here  may  be  with  respect  to 
tbe   extraterritorial   operation  ot   a    bankrupt    law 


I    to   tu 


.  m   personal   property,   there   la  nt 

operation   apon   real   estate.     This   (. 

wilb  Sir  William  Grant.  In  11  Vesey,  GUT.  that  tbe 
validity  of  every  disposition  of  real  estate  must 
depend  upon  the  law  of  the  coontry  in  which  tbat 
estate  Is  situated. 

(lb.)     59S 

was'not  made  confori^bly  with  tbe  law: 

Texas:  and  letters  of  administ cation  upon  the  es- 
tate of  the  bankrupt  bad  been  taken  out  In  Texas 
before  tbe  fact  of  the  tiankrnptcy  was  known  there : 
112& 


Quraui,  Ihoek. 


uid  tbe  eredltOTB  of  the  oatate  In  Teiu  hid  i 
better  lien  upon  the  propertj'  thin  the  uslEiwe  li 
LooUlaDL 

Oakej  T.  Bennett.  (83)     CO. 

BANKKUPTCY— 12, 
1.  Where  the  lilBlitst  court  of  ■  state  fleclded  1 


r    oC   0 


letea 


reded   1: 


under  the  baiikrupc  Inn  of  the  Uiiltt_    .    . 

the  cu!ie  ivos  brounlit  to  this  court  under  the  2Gtli 

section   of  the  Judklar;   Act,   thia  court   bis  do 

JutlsdlctloD. 

l.lnton  y.  Stanlon,  (423)      105(i 

•2.  It  would  have  been  othernlae  If  the  decision 
bad  liccu  udverw  to  the  eiemptlon  claimed  under 
the  law  ol  Coniircsn. 

Id.  (Ib.l      lOSO 

S.  Promise!  aliened   to   have  beei 
bankrupt  after  hU  discharge 
Jurladlctlnn  und'^^  Dig  2r>th 


Jie  subject  of 

action.     The  decision 
effect  cannot  be   re- 


BILI^     OF     KXKin 


NOT  I 

1.  Tbe  lawB  of  Alabama  place  seated  Inatru- 
meuts,  comnionlT  called  single  bllla,  upon  the  fool- 
IDE  of  pronil:iaorj  notes,  bj  allowing  the  dtCemlant 
to  Impench  or  go  Into  their  consideration ;  end  also 
permit  their  aBslgnment,  so  that  tbe  assignee  can 

fendant  ibill  be  allowed  the  beneQt  of  all  pay' 
ments,  discounts,  and  let-olfs,  niarte.  had.  or  pos- 
■esaed  agslnst  the  same.  ptETloui  to  notice  of  the 

Withers   T.    Greene.  (213)     100 

2.  Tbe  construction  of  this  latter  clause  Is.  that 
irbere  an  assignee  sues,  thedateodant  Is  not  lim- 
ited to  showInK  payments  or  set-offs  mads  before 

■  B   of   tbe   assignment,   bnt    '"    " 


total   i: 
wbl  '.b 


partial    failure   of   the    c 


Id. 


vrltlDg  n 


I  executed. 


iildcri 


r   of  a   partial  fallur 


lib.) 


4.  The   Engllah   and   American 

point  eiamlned,    showl-- 

rule,  and  allowing  a  di 
this  way.  Instead  of  di 
for  damages. 


relaxation  of  the  old 
iiaant  to  obtain  justice  In 
ing  him  to  a  cross  action 


Louisiana,  bii 

BslppI,  and 

dorscd   in   M 

orsee    sues 

i-ul«lan..  th 

1^-  ". 

lllsslBiliHll.  a 

nil  not  that 

assign  meat." 

(lb. 
e  orlglnall;  given 


T.  Where  the  notes 
ptid'hiife  of  a  plantation,  which  pi 
afterwards  reclaimed  b.v  the  veniloi 
laws  of  I^uhlana  and  the  deed),  ant 
of  r-TonTeyance  made  In  consequence 
laniailuii.  [be  plantation  renialnerl  b 
payuiout  of  these  notea.  Ihi-se  (acts  d 
'  wu:it  of  lawliil  conslderatluD.  fallun 


8.  The   fact    that 
llabllll)-  of  the  noti 


Indorser. 


;   for    the    maker 

(lb.) 
he   notes  were   ladoraed     ... 
iry  did  Dot  destroy  the  ncgo- 

(Ib.)      131 
m  a  bill  of  eiebanm  broughl 


pliii'i'.  It  n-iis  suliicitnt  pri«f  of  due  dllleence  li 
a«ci'rriiln  the  re-ildence  o(  the  IndorBer  before  send 
Inir  bltti  uolice  of  liie  illsliouor  of  (be  bill,  that  th. 
holder  inquUFd  Crniu  those  persons  who  were  mos 
likely  to  know  where  the  residence  of  the  indursci 


10.  WbecB  a  noike  Is  sent,  aCier 
due  (JillEencc,    a   rlRbt  ot   ailVon  \mn«4V»\(-\^ 
aueB    to    the   bolder,   and   mibsev";'""   '"" 

ttat 


another  notice. 
Id. 

BILLS  OF  I 


frlige   Br-     derem 


l«cted  from  tbc  lace  of  tbe  lusti 

peara  to  have  bet ' 

aMves,  In   ■  slvi 
and  a.  proper  llm 


low  an  Intention  t 


li  day  or  February,  [a  tbe 


:bB  year   1810,  be- 
ne   Jewel  I  p    widow 


and  relict  of  tbe  late  Thomas  Jewell  (deceaEedi. 
all  of  the  State  and  count;  afareMld,  are  aa  fol- 

"Wbereaa  a  marriage  la  ahortly  to  be  bad  aod 
solemn  [zed  betwnn  the  said  J  aba  Neies  and  tbe 
■aid  Catharine  Jewell,  widow,  aa  aforeaald,  are  aa 
(o|lowg,   to  «lt :    that   all   proper^,   botb   real   and 

ibe  rleht  of  the  Bald  Jolia  and  Catbarloe.  aball  re' 
main  In  common  between  them,  the  said  bnabaod 
and  wife,  during  their  natural  lives,  and  abonld 
tbe  aald  Cathaclae  become  the  longest  llTcr,  the 
property  to  continue  hen  bo  long  as  she  abalt  live, 
and  at  her  death  the  eatate  to  be  divided  between 
tbe  heirs  of  ber,  said  CatbarlDe.  and  tbe  heirs  of 
.,._  __,j   T_,._    _* __j  ., — ,^  allie,  agreeable  to 


Tided. 


a  laws  of  this  : 


either  party  after  the 


13.  Property  acgulri 
marriage  must  follow 

glTen    By    tbe    settlement    to    property    b> 
Ihe  marriage,  If  tbert  '-  -  -' ■-  •*•-■ 


direct  Ion  nblcb  la 
T  beld  before 
that  effect  in 


the  Burelles  la  the  official 

>oDd  of  a  sheriff 

i'^tbi 

Humphreys  t.  Legge 

tt  et  al..        f207) 

10.  Where  a  surety   bad 

been  compett'd  i 

0  pay 

tbe  whole  amount  ot  his  be 

nd  before  a  third 

parly 

recovered    Judement,     the 

hav< 

lecuilon'br'thlS 

third 

party. 

Id. 

(lb.} 

145 

16.  Mot  having  been  all 

wed  to  plead  pui 

dar- 

nta  Qled  a  bill  on  tbe  equity  aide  of  tbe 
.raying  (or  a  perpetual  hijunctlon,  upon  the 

that   tbe  plaintiffs  bad   obtained  a   patent 

from  tbe  Dnited  Scatea  by  fraud  and  mlsrepreseata- 

aalnes  «t  al.  v.  Nicholson  et  al., 

(368)      172 
23.  But  the  fraud  la  not  established  hi  tbe  evi- 
dences^ and   therefore   the   bill    must   be    diamlaaed. 


ind  tke  parties  remitted  to  the  trial 
21.  Where  the  United  State^ 


172 


!u  DLflcea,  as  lut 

.  'ered  Judgment   _„ 

makers  thereof,  who  thereupon  filed  a  bill  upon 
the  equity  side  of  the  court,  and  obtained  an  In- 
junction to  atay  proceedings,  this  Injunction  waa 
[mproTldently  allowed. 

Hill  et  al.T.  United  States  etal.,  (38S)      186 

25.  The  United  Stalea  were  made  directly  partlea 

defendanta ;      procesa      was      prayed      ImmedlatelT 

sEalnst  them,  and  tbey  were  called  upon  to  answer 

the  several  allcgatlona  In  the  bill. 

Id.  (ID.)      18B 

36.  Tbia   course   of   proceeding  falls  within   tha 

principle  that  tbe  goTernmeat  fa  not  liable  to  be 

-— '    — ;cept  by  Its  o —    ■      '         '      ' 


Id. 
27.  Tbe  bill  must  therefore  be  C 


amlsai 


18S 


28.  A  court  of  equity,  haying  obtained  Jurisdic- 
tion to  enforce  a  speclQc  performance  of  the  con- 
tract by  comnelllng  tbe  company  to  Issue  a  policy, 
can  proceed  to  give  such  final  relief  as  tbe  circam- 
stances  of  tbe  case  demand. 

Tayloe   v.    Merchants'    Fire   Inaur- 

ance  Company  of  Baltimore.      (390)      187 

29.  A  prayer  tor  general  relief  In  tbis  case  covers 
and  Inclades  a  prayer  for  ipeclflc  performance. 

Id.  (lb.)    isr 

30.  Cettlflcatea  were  lasned  by  tbe  Treasury  Dc- 


tatlon 


t  the  departmenL 


to  t: 


e  tbe  a 
Id. 


(lb.) 
a  blank  Indr 


rein  continuance,  and  protect  blmaelf  ._   ...... 

by  showing   that   he  bad  paid  tbe  full  amount  of 

In  eqully'  wbcre  be  had  nled  a  bill  for  relief. 


32.  The  p 

... ,.  j,,fi 

33.  Where  a  complainant  In  c! 
._ey  bad  been  purloined  froi 

ant  alleged  that  he  bad  rece _ 

person  In  the  regular  course  of  business,  tbe  claim 
of  the  complainant,  who  furnlsbed  no  proof  that 
tbe.r  had  been  purloined,  to  have  tbem  restored  to 
him    unconditionally,    c" ""    —    '  .... 


'lied  tiem 


B  third 


Id. 


powers.     The     L . 

over  the  rights  of  absent  defends 
cation  ot  notice.  "In  all  casp^  p. 


3i.  Tbe  Wll   v.__    ___    

..v,,,v,u     fendant.  In  his  answer,  alleged  that 
publl-    them^from  tbe  third  pecaon  s"     " 


(lb.) 


209 


e  p^ubU-     j 


e  bad  received 


1  they   had  been 


n  of  Bucb  contract." 


fendant 9  wen 

tbali   tbose  n 
Id. 

19.  This  di 
the  purcbaaei 

20.  The   Al 


ting  to  land,  wbe 
le  state,  tbe  couri 
red  the  sale  ot  o: 


tbe  court  below  ti 
Id. 
104  36.  But  as  tbe  con 
,ecu.  deem  the  certificates, 
.  de-  conditional  restoratl 
tiX  entitled  to  costs  In 
■nii4     plaintiff    below,    who 


A    special   Jurisdiction    i 
(lb.) 


21.  Jurisdiction  Is  acquired  iL 

— Brst,  as  against  the  person  of  the  defendant,  by 
.V. 1..   .. .. ^     t_  ,  procedure 


nmandant  at  Mobile  a  permit  to  take  possession 
a  lot  of  ground  near  that  place,  and  made  a 
itcact  with  William  E.  KennedT  that  the  latter 
>uld  Improve  It.  lo  as  lay  tbe  foundation  for 
lerfect  title,  and  then  tbey  were  to  divide  the 
"""naffett    et   al.    -     '■ 


iwoersblp     of 


it,   beyond   the    property    I 

■B  ejectment  suit  waa  pending' t< 
.  ».  ^  . — .  .«  i._.i  •_  tfiiaUslppC 


Ined  a 


23.  Wblh 
the  legal  tli 


■  tract  of  land  In  MisaUslppC  tha 


of  his  title 

uuuci:  luB  acta  of  tbe  commissioners  appointed  un- 
der an  Act  of  Congreaa,  he  became  a  trustee  (or 
CoUIni  to  the  extent  at  one  hoU  ot  the  lot. 

M.  (lb.)     87U 

1127 


Gbrbal  Ihhx. 


'■♦ 


S.  The  diwda  aflerwarda  made  bj  SenniHU,  luidac 
tbg    elreumBtance*    of   the   ease,    did    not   deitroy 
tbla  trust;  but  the  aaalniee,  hsTlDg  lull  kuowledlc    | 
of  the  trust,  muat  be  held  bound  to  complr  with    i 


4.  Tbie  BssiEnee  obtalaed  releasea,  I 


InaJ  vendor  hu 
>  ance  ol  the  pu 
'    enforce  It  b*  • 

-^-      ---jse^aa 


rlgbta 


Theae  relaaaei  were  Told.  ^ 
KennedT    conTeyed    1 


8T0 


rerred  It  t 


flTeyed"  It.     This  idKrno"  itrt 

lltEe.  but  onlT  gave  to  tbU  anlKuee  a 
1  tor  the  Dumej  which  he 


he  had  coDTefed  the  propertj  to 

who   held    It   ag  a   eecurltT   for   ■ 
uih...    .hn  d.hr   o»a    paid,   trens- 

HiElh  to  the 

__. „ ._..  _     „  cTaltn  to  be 

re-lmburaed  (or  the  Dumej 
tlhffulBh  the  debt 
^^      Id.  (lb.)      376 

6.  The  abeebce  of  the  complalnaat  from  the 
Btate.  and  the  late  diacorery  of  the  fri,ud.  account 
for  the  dela;  and  apparent  laebea  In  prosecuting 
Ida  claim. 

Id.  (lb.)      376 

CHANCERY— 11. 

1.  Where  a  deed  was  eiocuted  by  ■□  aged  womin. 
the  sole  BurvlvJng  eieculrli  of  her  father,  with 
pgner  under  tbe  will  to  sell,  with  a  view  to  put  an 
end  to  a  long  tamllj  litigation  In  whicb  some  Judg- 
ments h&d  been  obtBlned.  and  otber  suits  were  thi^D 
eilBtlng.  and  who  owned  (he  whole  or  nearlj  tbe 
whole  of  the  residuary  lateiest  of  tbe  estate;  and 
the  setclement  was  made  with  dellberatlaa.  and 
under  advice  of  buslneai  friends,  and  the  consider- 
ation of  the  deed  was  a  sum  of  money  In  hand, 
with  a  stipulation  on  the  part  ot  tbe  grantee,  that 
he  would  pay  over  any  surplus  which  the  lands 
mlibt  field  aCler  paying  all  reasonable  expenses 
ana  legal  claims.  Ibis  deed  cannot  be  set  aside  on 
the  xround  of  fraud. 

Qrals's   Eieeutora  et  al.   T.   Cohen 

et  al..  (1)     679 

2.  The  bin  below  must  be  dismissed,  unless  It 
be  so  amended  as  to  Include  all  the  parties  Inter- 
ested, and  be  couBned  to  a  claim  for  the  surplus  ot 
tbe  proceeds  of  tbe  lands,  after  paying  reasonable 
expenses  and   ■— •   --  — 


draf  u  to  the  Fi 
ral  aecurltr  foi 


Id. 

S.  Collier  and 
sbould  give  hi  in 


Is    received.     T: 
ind    the    collati 


lands  n 


1  bill  In  chancery  alleges  that 


(lb.)      6T0 


and   Collier,  to 
ited  Oro' 

Collier  s 
wlCb  th< 

dlutely  operatli 


proof,  tbe  bill  pro  I: 


a.  Uy  the  lav 

third  persons 
tbe  office  of   t 

a  Judgment  ai 

rendered  In  tb,  

cuNon  of  a   deed  and  li 


'  entered  tbe  lauds  In  ta 
da  conveved  (bem  to  tb 
i  to  Ibe  third  person  wi 

d   recorded   In   tbe   parli 

Budlclenl  merely  to  set  i 


D  notarial  act 

I  bcpu  recorded  In 


r  of  the   legal    title.     . 


judgmi 
ing  ot 
ludgn 


034 


lid  a  purcbase  from  a  factor  respoi 

WaroeV  t.   Martin.  (2i>OI      0«T 

be  Constitution  ot  the  United  Slate'i  bas  rec 
I  tbe  distinction  between  law  and  equity 
"  ■      "beerved  in   llio  federal   courts.  «1 


tbe  plant 


I    IhT 


llstinc 


mortgage,    ei 

-how  that  It 

Russell 

IG.  Upon  SI 


ian»>    8si> 


A 


treated  a 

Id 


qenksai.  Indkz. 


It.  The  de:isianB  ot  tbe  eoarta  of  Kentnckr  ex-  and  tbe  rnlei  of  tbli  court  made  Dnder  tht  antkor- 

amlDcd.  It;  of  on  Act  of  Concress :  and  one  of  tbose  rale* 

Id.  (lb.)      92T  IB,  ttiBt,  whan  not  otbcnrlM  directed,  tbe  practtea 

17.  Bucb  cvldeoce  la  admlsitble  wben  It  li  al-  In  tbe  High  Court  of  Cliuicor;,  In  E^aglaiid,  aball 

legcd  and  proved  tbat  a  loan  od  aecnrltr  was  reall7  be  followed. 


payment  of  porcbaae  mone;  and  tbe  coDTOjauce  aa         3S.  According  to  theM  mlea,  a  court  of  equl 

-    — '-  •    -'•—  It  dlSBoIiea  an  Injunction,  give  Jut 

iBDie  time,  aEalngt  tbe  obllEors.     II 


tbe  defendant  aets  up  tbe  loan  aa  a 

38.  AccordL.„   „ ,  _ 

It  dlaaoliea  an  Injunction,  i 

lu.                                                             ••^■,      —•  uit^uL,  ai   luc  iBDie  time,  agalngt  tbe  obliKUK.     •% 

18.  In  eiamlnbiE  tbe  question  whether  the  trans-  nierely  orders  tbe  dlBaolutlon,  leaTlng  the  obligee 
aetloD  was  a  sale  or  mortgage,  It  la  of  gri-at  Im-  to  proceed  at  law  agalnat  tbe  auretlea.  If  be  Bos- 
pottance  to  Inaoire  whether  the  cooslderatlon  was  talna  damage  from  tbe  delay  occaalooed  by  Oat  In- 
adequate to  Ibduce  a  sale.  Juoctlou. 

Id.                                           nb.)    azT  Id.                                           <ih.^    tix9 

19.  In  the  present  cai 

inadequate ;     that     he     waa    a    Btranger,     without     oient,  but  the  i.. .  .j^..^^.  j-,^-.^  .^  ... — 

friends  or  other  resources  there  thao  the  land  in  ed  to   It  afterwards,   the  aaaignmeut  was  void, 

question;    that    II    is    true    be   olTered    to   bbII,    liiit  Wilbur  y.   Almy,                                 (180)      M4 

there  Is  do  evidence  to  show  that  he  offered  to  sell  S6.  And  In  the  present  ease,  also,  the  assignee 

for   the   amount  of   money   which    be   actually    re-  appears    to    have    received    an    aBalgnment    of    the- 

celved.                                                                      property  only  aa  Beeurlty,  until  Its  proflts  should 

Id.                                                             (lb.)      927  pay  a  debt  due   to   him   by   tha   lusDlvenls.     That 

20.  The  papera  eiecuted  between  tbe  partiM  debt  belog  eitlbgulahed,  be  has  po  right,  aa  owner. 
show  a  conditional  aale :  but  In  doubtful  casei  tbe  to  claim  an  accouot  of  (ucther  prodta  from  tbe 
court  leans  to  the  coqcIusIod  that  the  reality  was  holder   of  tbe   property. 

a  mortgage  or  a  conditional  aale.  Id.  (lb.)     944 

„    i5'      .  *  .     ^„ f'^'-'^     .V         38-  Where  a  bill  In  chancery  atates  that,  at  aa 

21.  The  abBeoce  of  a  personal  obligation  by  the  eiecutlon  sale,  wbicb  was  alleged  to  have  been  open 

grantor   to   repay   the   money   fumlshea  no  conclu-  ^„^  [„]r    the  complains-'  —■■-' -•    •—  ••■-  -■ — 

alve  teat  to  delermine  whether  tbe  conveyance  was  nt  saoo  'certain '" 

a  mortgage  or  a  conditional  aale,  eaee   smauntlne 

Id.  .  .        Cb,)      927     £fifWa"a"mut? 

by   tbe  Circuit   Court,   Ibis  Judgment   must   be   re- 

Erwln  V.  Parbam.  (1S7)      9a2 

87,  Mere  Inadequacy  of  price  does       '    --■■-.. 
furnish  a  sufficient  reason  for  dlsmls 
28.  Thi^  years  after  the  transacUob  thVgrantor    JJiirf*^  whauVw! 
received  one  hundred  dollara  from  the  grantee  ut^  ,a 

on  tbe  ground  of  an  arithmetical  error,  and  signed  .a  where  a  mortiMin.  was  necnted  bv  a  hus- 
.  releaS,  ot  all  further  demands.  But  apart  tcom  ^J^%  his  o^'name  S^  bTl"g  nstS^  n  thf  l^dy  of 
other  consldcrallona  hearing  upon  the  purchase  ot  Jg,  instrumiot.  but  It  was  sl^ed  by  his  wife  also, 
an  equity  of  redempt  on.  In  tbe  pres^  case  It  was  ^^o  relinquished  her  right  of  dower,  and  made  her 
:S;ufn"Ery°£.'''^fd"nrtllli*'g'fo"'uuS"S,"St^2f~r2:  Sf,^Jl<>.-;'n5*"he"e  in  B'fflctlnVe?ldence'  froln 'a"S'^: 
■^"^"w:  (lb,)      927     fgrV°ten?fofof^bf  oarUes'"w«''  to"' c^nl^LS '?SJ 

24.  Where  there  waa  >  long  lapse  of  time  and  (he  l-hole  oaoer  as  form iSi  one  lllurance  the  wife 
oHglnal  mortgagee  ""djiten  dead  'or  many  yeai^  will  £e1,a^"ed  of  her  dower.  M  tar  at  the  mortgaJJ 
an  account  of  rente  and  groDts  and  of  Interest  up-    ^^  concerned 

Uundis  v.  Hitchcock.  (258)      978 

tlon  ot  Ihe'^fte^  (o"aacw?al"th"t''she''act"'f"e'ly, 
impulsion  ( 


a  account  of  rents  end  proQtB  and  of 
_a  the  money  loaned,  will  be  decreed  b 
from  tbe  flllng  ot  tbe  bill. 

ter^^ed^?e'7,,;^.'7nd"tre?e"c'o'^"d?d%1,"t-e-n".bre-thV,  "  Vs^U^V.'ec-Se^^'r  o?'w^ 

£S''rem"ndld"to'2ho"ff.^uu'co:S  foi  id  aSj^dTc"!  £*'-„*^",SV^en t  ha ve" h"*s  "" 

tlon    thereon.  ^^^^      ^^^  aubstance  the  same,  with 

court  after  the  deol- 


a  the  statute. 

<Ib,)      STB 

ar.  after 


the  ground  that  new     '"^«  ""J"  " 


e  In  that  c< 


rar^  Bin™    devisee  for  herself  and  children,  and  before  the  ei- 

!^_'.'^_'_°'^_^     plration  of  the  year  she  released  to  the  mortgage* 

all  her  estate,  right  and  claim  to  tbe  mortgaged 


iih  'i     027  premises,   stvling   herself   widow   and   sole   devit 

\^ii-r        od,t  ^^^    i.flnnnt-    afrai-ii.a,-<la    atfall    horaaU    nf    ^^f    rlgbf 

IL  aiui-iii  ur  ru.eiflH  ■- —  Outside  o( 

n  the  record.  *'"  =  'be  l»  estopped  by  her  deed. 


<t  afterwards  avail  herself  of  her  rlgbt 

upon  the  case  as  It  appears  upon  the  record.  '""'  ■  'be 
Id,                                                             (lb,)      927  .,      '?■ 

28,  The  established  chancery  practice  Is  so.  and  ,„*i,:  J"!? J'""  "^"' 

■ '-     ■-'    ?t  fcongress,.  passed    on  JE'E"™"",!  "1 ""'' 


lb,)      978 
41.  Tbe  2Gth  section  of  tbe  law  of  Loulslahe.  In- 


ir  »■  were    not.    the    Act    ot  Congress,    passed    on  jorporatlng  the  Uuloi] 

March  3.   1803,  would  be  declsUe  of  the  question.  '5"' Jj  f'L'"?P°*''^'^«  -.,  ,^    ,   ,,       r.v.   .v. 

],j  (lb  )      927  entered   Into   by   any    married   Individual    wlln  tbe 

29,  Thi  proper  condition  of  an  Injunction  bond  la  £^°^-  L*  "''fi'  J^J^'Iff"!  Ihi  *™"''f,","?i!,l'  Zl'.^ 
■■to  answer  all  damages  which  the  defendant  may  "".v^d  In  such  case  the  property  ol  the  wife. 
Biialaln  In  consequence  Of  the  Injunction  being  whether  dotal  or  otan.v  other  description,  shall  bu 
aranled  "  affected  by  the  coniract- 

lleln  V.   Heath.  (168)      B39  Union    Bank    of    Louisiana    T.    Stat- 

30.  n-here  a  bond  was  given  m  order  to  obtain  an         „„„''"■''■         ,,  ...       ....       <3")      1008 

Injunction   lo   suspend  proceedings  under  an  order         42.  Where   a    wife   united   with   her   husband    la 

of  selmre  and  sale,  and  the  condition  was  that  thi?  mortgaging    property    to    the   bank,    the    mortgage 

principal  and  sureties  "would  pay  to  the  plaintiff,  waa    good    under    thla    clause. 


ihould  be 


decided  that  the  said  Injunction  waa  wrongfully 
lalned,"   this  bond  waa  Irregular. 

Id.  (lb.)     0.10 

31.  It  conformed  to  the  Louisiana  prsctice,   by 
which.   If  an  Injunction  be  dissolved.   Judgment  Is 


against  tl 


.  _  :s 

^^^'    Id.  (lb.)      9n9 

82.  But  the  eqalty  practice  In  the  courts  of  the 
United  BbatM  la  ragulated  by  the  laws  of  Congress. 
IS  L.  ed. 


43.  A  sale  ot  the  mortgaged  propertj 

1  foi  a  twelve 

months'   bond  under  an  order  ot  seln 

jre  and  sale 

of  the  orlg- 

inal    mortgage. 

Id. 

(Ib.)      1001 

44.  Where  the  mortgage  la  payabli 

e  by    Install- 

the  flIlDg  ot 

the  bill,  the  statute  ot  llmllatlona  wl 

II   not  apply. 

The  possession  of  the  mortgagor  waa 

to  the  morlgagefc 

Id. 

(lb.)     1008 

v-^i.'* 

Ti 


Qeneral  Ihdex. 


45.  Wbers  other  parties  had  a  nomlDBl  Intereit 
aa  defendaatB.  aiid  resided  bejond  tlie  jurisdiction 
ot  tho  coatt,  it  wa<  error  In  the  Circuit  Court  to 
dlsmiBB  tbe  bill  because  they  ware  nol:  made  par- 
ties. Under  the  Act  of  Coagraas  ol  1830.  the  court 
dhould  have  gone  on  to  decree  aealnst  the  actual 
defendants ;  and  In  tbls  case  all  who  have  a  bene- 
ficial Inlerest  are  In  court. 

Unloa  Bonk  ot  Louisiana  v.  Staf- 
ford, <B2T)      lOOS 

46.  Prior  to  the  Revised  Code  of  Virginia  In 
1819.  the  Ilea  created  upon  land  by  a  Judgment  was 
the  same  bb  In  England.  In  both  countrlea  the  fol' 
lowing  rules  prevailed : 

1.  That  the  Hen  of  the  Judgment  reBulted  en- 
-     ■      -----    pigiit  at   tbe   plfllatlff   f    ■ 

Barge  tbe "-  --•'  ••■- 

.__ of  the   cfebtor. 

2.  That  tbe  electlOD  so  to  charge  Cbem  by  an 
elegit  executed,  discharges  from  UabllUv  the  boAj 
ot  the  defendant  and  the  remaining  moiety  of  tbe 
lands. 

3.  That  the  capias  ad  satlsfacleadnm  executed  la, 

Cro  taoto,  a  satlsfactiOD  of  the  Judgment  which  re- 

inda  of  tbe  dt 


laniJa.  and   Inhibits  a 


t  the  goods 


'  oC  a 


of  d 


104:t 


47.  A   discharge   under  the   .  „  .    . 

the  relief  of  oersans  Imprisoned  for  debt  (2  Stat. 
at  Large,  4.  see.  2),  dld^not  restore  the  lien  orig- 
inally  ci-eated   by    the   Judgment,   and   waived   by 

u  ng^a^  ca.  sa.  ^^^      ^^^ 

48.  In  1810  the  State  of  Virginia  revised  her 
aode.  By  a  part  wblch  went  Into  operation  on  the 
1st  January,  1820,  It  was  enacted  that,  tbereatter 
Ibe  Issuance  ot  a  ca.  bb.  should  constitute  a  lien 
upon  Ian  da. 


Id. 


c 


9  when  compared  n 


49.  But 

lurchasec  of  a  lien 

___jr  file   lien   wblch~eiia(ed  "in    ISit.    ,__    . 

bad  been  waived  by  laaulng  a  caplaa  ad  BaUsIa- 
clendum. 

Id.  (lb.)      104.1 

GO.  After  a  case  bad  been  argued  and  was  under 

advlsoment,  a  molloa  to  permit  the  complainant  to 

flle  a  further  bill  by  way  of  sitpplcnient  and  amend- 

■     ■'        ■  -    .  .     .    of^tdg  cause,  was  prop- 


Id. 


e  Circuit  Cour 


51.  Myra  Clark  Gaines  Hied  a  Mil  In ,.  .. 

leglng    her    claim    to    certain    property    upon    the 

fcound  that  Clark,  who  diid  seised  of  tbe  property, 
ad    been    mariied    to   Zullioe,    the   molber   0(   the 

""""  Vainea  v.  Relf  et  ai.,  <4T2)      1071 

Isl,  That  no  such  alleged  marriage  look  place;  2d, 
that  Zutime  was,  at  the  dale  of  itac  alli'ged  mar- 
riage, the  wife  of  a  man  oamed  Dcsgrauge.  The 
marrlaBH   with   Desgiiingo    was   admitted    by    I  he 

rlagB  was  void  ab  Initio,  bi^causc  DeaernuEe.  at  the 
.. . .. —  ..    iind  another  wife  living,  and 


intractlng  It,  hnd  anol 
was  guilty  of  bigam; 


63.- 

n'th 

1  case.  It  Is  decided  that  the 

cipal    V 

ses   for    tbe   complainant,    to 

Hbi.  "I" 

of 

he  marriage  between  Zullme  a 

credit. 

2.  That  llie  naked  confcSKlons 
which  Desgran(.-i>  ivas  alleged  lo  have 
competent  evidence  and  inndmlsslble  a 
executors  of  rlark  and  purchasers  hoti 
from  tbem.     To  bold  that  either  part; 


after  tbe  marriage,  that  fie  hod  married  De.igrnnge 
to  bis  alleged  Hrst  wife,  was  inadmissible  as  evi- 
dence,    't'lipi'e  was  no  regiacer  of  the  marriage  In 


Zullme   against    ne^^ranEe.    and   alleged    to    hav« 
be^ii    fat  the  purpose  ql  having  her  marriage  with 

I18« 


him  declared  noil  and  void,  doe*  not  prore  Ott  Hr 
amy   of  DeagTange.    The   cauie   of  actdoD  ti  not 

stated,  the  petition  bavins  be«n  laat. 

Id.  (Ik)     1071 

SS,  A  Bwom  copy  of  an  eecleilaBtlcal  record, 
taken  at  proper  office  and  produced  b;  tbe  law- 
ful keeper  of  tbe  records,  may  be  admitted  as  evi- 
dence, the  original  being  produced  by  the  blibop 
who  had  charge  of  the  rccordi  of  the  trisboprlc 


of  the  loss  of  tbe  record   and  eecondary  proof  ot 
lU  contents  bad  been  given  on  the  other  aide. 

Id.  (lb.)      1071 

67.  The  deposiUona  of  Zullme  In  thla  ecclMlaftl 
cal  case,  and  also  In  a  suit  brought  by  her  agalnit 
JJesgrange  tor  alimony,  are  received  by  thla  coon 
as  competent  evidence,  because  there  waa  notice 
of  a  motion  in  the  Circuit  Court  to  aappren  tb« 
evidence,  but  In  the  course  of  a  long  trial  do  SDCb 
motion  waa  made.  If  it  bad  been  made,  tbe  dep» 
........         ..       ^jj^ff^ 


LBvlng  bren  mo 
an    be    made    I 


t  hand  to  teatUy.     No  objo 


3    It 


„jrt  beiot.. 

.    the    complaluat 


B8.  The  decree  ot  this  court  to  the  caae  »t  P»^ 
terson  v.  (iaines,  S  How.  liSO.  cannot  arect  other 
pel  .11  US,  because  these  persons  were  not  parties  tu 


1  their 


ir  and  the  expenses  wblch  be  has  Incurred 
ible    iJlIlgeuce    In    keeping    them    engagiMl 


Benneu'v.    Butterworth,  (367)      lOM 

BO.  It  is  not  a  sufflclent  eicnae  for  BlIowInK  then 

to  remain   idle,  to   say   that  he  managed   them  u 

they  had  been  managed  by  their  former  maitet.  the 

mortgagor. 


(lb.) 


lOM 


ei.  If  tbe  mortgagee  Is  charged  with  Ibelr  hl» 
rom  a  period  commenclnB  three  montha  a*"—  •■" 
.eatb  of   the   mortgagor,   be   Is   net   char 


jaicial  duty,  yet 
the    official    trail 


:   transcripts   need   not  eoBtaln 

If   they    state   the    aggregate 
duties  accruing  within  Oit 


the    partlcniiT 


account  I  ni 

nnlcers  of  the  Trensiirv.  and  been  by  them  releeied 
Tbe    ilrms   must   be    known,    therefore,    to    the  dr 


)    and  March.  1822    (3   SUt.  ( 
■cs.   :i.  7i,  limit  the  annual  compensa 
illi'CIor    to    a    certain    sum.     Tbls    lln 
II  as  commission. 


Id. 


(lb.  I     34> 
t  Large.  264)  pro- 


C.  Tbe  Act  ot  1R38  IS  Stat.  _. ._ 

under  oath  of  these  fees  to  Ibe  TreaauryV'aal 
the  Act  also  limits  tbe  componsaClon.  Tbe  tra. 
therefore,  cannot  be  claimed  In  addition  to  itf 
compensation.  In  tbe  case  In  question,  Om  tM 
Howard  »,   lO,   11,  II. 


Genjoiai.  Index. 


at  BorvlM  of  tlie  eollertor  was  whllit  tbls  Aet  waa 
In  force,  as  It  wbb  extended  br  tbe  Acts  of  1S3B. 
1840,  and  ISll,  and  to  2d  MarelL  of  tbat  jolt. 

Id,  (lb.)      34S 

0.  Tbe  Acts  sbOTO  mentioned  do  not  deprlTe  the 

collector  of  bla  elisre  In  fines,  peasltlgi,  and  torfelt 

ores,      ilu  la  allowed  to  claim  UilB  abare  Id  addition 

8  annua    compensa   on.  ^^^^      ^^^ 

T.  But  tbla  Rliare  doea  not  tnclade  a  claim  to  a 
part  of  the  duties  upon  merctiandli^e  wblch  baa  been 
■elKd,  and  In  order  to  regnln  tbe  puase^slon  ut 
wblcb   tbe   owner   tiaa   given   a  bond    for   tbe  pay- 

Bopralsed  value  of  tbe  merebandlse  Itself.  Id  ca^e 
of  condemnation,  Ibe  collector  \a  cotltlfd  to  i 
sbare  of  tbe  proceeds  ot  the  mercbandliie.  the 
tblQg  forfeited,   but  nol   to  a  abate   of   I 


the  collector  for  tba  Kcovery  of  tbe  eiceaa  tbaa 

UlCKallj  exacted. 

Maxwell  v,  Qrlswold.  (242)      4W 

COLLBCT0K8  OB"   CUSTOMS— 11. 
1,  Wbere  a  ^collector  received  treaanrr_  notes  la 


United   Btatea  v.  Morgan.  (1B4)     013 

:,  So,  alBO,  be  la  responalble,  to  a  certain  extent, 
ere  treaauri  DOtes  were  received  b;  blm  la  pay- 
a(    for    dutlea,    canceled,    but   lost  or    purloined 


Id. 


048 


Id. 


(lb.  I      3tti 


8.  Nor  la  a  collector  entitled  (i 
tbe^^Teasu'y  Depirfmen"    The'^X:'!  0^789  n 


3,  And  tbla  Is  ao,  wbetber  tbe  Dotea  be  coaaldeted 
BB  mone;  or  only  evldencea  of  debt  by  tbe  Treas- 
ury  Department. 

III.  (lb.)      643 

4.  But  tbe  extent,  abore  meatloQed,  to  which  tata 
responsibility  goes  la  to  be  measured  bv  a  jury,  wbo 
are  [o  form  tbclr  Judgment  from  ihe  danger  of  ths 
i»te.4  getting  Into  circulation  again,  tbe  delay  and 
. 1 ._    .u...^,ng   ji,g    1 — 


aettle 


Id. 


848 


of  tbe  collector': 


_.  tbe  Tr ,    

outC  properly  refused  to  eub- 

""■  (lb.)      348 

action  brooght  against  a  collector  for 

jf   dutlea    paid   under    protest    It   waa 

not  competent  for  Wm  to  give  In  evidence  a  letter 
from  tbe  Secretary  of  tbe  Treasury,  to  ahow  tbat 
the  removal  of  one  of  the  merchant  appralsera  waa 
done  by    bla   order. 

Qreeley  y.  Thompson,  {226)      807 

11.  Tbe  legality  of  aucb  removal  aa  to  third  per- 
sona was  valid  or  not,  according  aa  tbe  collector 
posaeascd  legal  power  to  make  It  on  the  faeis  of 
thB  case.  Courts  must  looK  to  tbe  lawa  them- 
selves, anij  not  to  tbe  constructions  placed  upon 
tbem  by  tbe  bcada  of  departments,  although  tbesi; 
—  — ,.,,.1  ,p  great  reapect,  and  will  always  be 
by  the  court 

(lb.)     3a7 

__. ..._     Acta  of  Congreaa  providing 

for  tbe    payment    of   dutlea,   tbe   time   of   procurc- 


mlt  tbe  point 
10,  In 


duly  weighed  by  t: 


i,  the  want  of  evidence  at  tbe  de- 
he  QOIca  had  been  redeemed,  or 
dlrei:!    tonicqucnce   of  tbe   breach 

(lb.)      843 
COMMEIRCIAL  LAW— 9. 

1.  An  Act  of  Congreaa  paased  on  tbe  SStb  of 
February,  1803  (2  Stat,  at  I^rge.  203).  declarea 
that  "it  shall  be  the  duty  of  every  master  or  com- 
mander of  a  ahlp  or  vi.hiipI  hrlnnirjnff  tn  plrlu.nK 
ot  tbe  United   Btatea. 


:  with   tie 


lall   I 


i  pay  (SOU,'' 


..     .  (3T2)      179 

2.  Tbe  arrival  here  spoken  of  means  an  arrival 
for  purposes  of  bualneaa,  reqalring  en  entry  and 
clearance  and  atay-  at  the  port  so  long  aa  to  re- 
quire some  of  tbe  acta  connected  with  business : 
and  not  merely  touching  at  a  pore  lor  advlcca  or  to 
ascertain  the  state  of  tbe  market,  or  being  driven 
In  by  an  adverse  wind  and  sailing  again  as  sooo 


Id. 


.  t!''-l 


:  tlmr 


for   e 


{  the 


the  goods  a., , , 

than  by  purchase,  and  arc  not  of  an  origin  foreign 
to  the  country  whence  they  are  Imported   bitber-    , 
The  proviso  Id  tbe  Stb  aeelloD  of  tbe  Act  of  18^3    , 
(3  Stat,  at  I^arge,  T32)    relatea  altogether  to  tbls    | 
latter  class  of  goods. 

Id.  (lb,)      3!>7     , 

IS.  Tbe  penalty  provided  Id  the  Act  of  1842  re- 
lated only   to  goods   purctiaaed,   and   not  to   goods 
procured  otherwise  than   by  purchase. 
—  (lb,)      301 


^dE 


pralae 


Id. 

;.  The  regular  appraisers 


Id. 


d  the  i__ 

tailed   for   tbe  d 


zrSi 


papers  to  tbe  coDauJ. 

COMMBBCIAL    LAW- 


10. 


(lb.) 


tbat  the  goods  arc  •'merchantnhle,'^  and  then  to 
tbe  value  according  to  a  general  knowledge  of  t — 
value  of   mercbaotable   goods  of  tbat  description 
Id.  (lb.)      SST 

IB.  The  removal,  bv  tbe  collector,  of  one  of  the 
mercnants  appraisers,  because __he  wished  time  glvui 


nore  evIdCDce  from  Eoslar 


n  of  a 


"and  the  : 


'   tbo 


t  IQ valid.     These  a p pralae: 

their  dultpa  could  no"  be  "'removed,  either  by  tbs 
collector  or  secretary,  without  some  grave  public 
■round  beyond  a  mere  dWerence  of  opinion. 

Id.  (lb.)      397 

13.  Where  the  collector  Inslaled  upon  either  hav- 
ing the  goods  appraised  at  Ihe  value  at  the  time  of 
shipment,  the  consequence  of  which  would  have 
been  an  addtllon  of  so  much  to  tbe  Invoice  price  as 
to  subject  tbe  Imporler  to  a  penalty ;  or  to  allow 
tbe  Importer  volimlarllv  ID  make  the  addition  to 
the  Invoice  price  and  ao  cicape  the  penalty,  and  tbe 
Importer  chose  the  latter  course,  tbls  was  not 
such  a  voluntary  payment  of  dutlea  on  bla  oart 
«a  to  debar  hlD  from  brlcflDS  an  action  against 
tS  Ih  ed. 


.— „,   -,. „  _   /eaael  wbere   there 

as  an  Imminent  peril  of  being  driven  on  a  rocky 
nd  dan);<!roiis  part  of  tbe  coast,  when  tbe  velsel 
ould  have  been  Inevitably  wrecked,  with  loss  of 
lilp,  cargo,  and  crew,  and  tbls  Immediate  peril 
■as  avoided  by  voluntarily  stranding  the  vessel  on 

less    rocky    and    dangerous    part    of    the    coast. 

■hereby  the  cargo  and  crew  were  saved  uninjured. 

Barnard  v.  Adams.  (270)      '17 

2.  The  cases   apon   this  subject  examined. 


Id, 


417 


1  be  assessed  on  the  vslue  of  the  cargo  a 

Id.  (lb.)      41 

rhe  crew  were  entitled  to  wages  after  th 
was  stranded,  while  they  were  employed  I: 
ivlDg  of  the  cargo. 


s^lon  of  two  snd  one 
"  )wed  for  collecting  I 
upon   tbe   usage   i 


Qenekal  Index. 


b«  (uitlclpsted.  and  theretore  canii_.   _,     

foe  b7  ur  Iliad  rcKiil'tloD.  Thoj  can  oaly  ka  o- 
amlaed,  and  tbe  manasemeiit  <a  tba  reiad  mp- 
proTed  or  coademned,  ui  the  caae  nay  arlae. 

'"  im.)      B»I 

g  Baltlna  Veawti.— 
e  reutded  la  Ihe  llftil  of  vcatii 
iTJgallng  with  m  talc  wind,  and  are  atwaja  nndu 


.       ..       mey  (..    .— -._- 

poQglble.     It    waa    sufflcient    to    give    tbU 

nonce  within  a  reasonalile  Ifme  after  the  tr 

tlDDs  were  closed,  ;     '   "  "'^ 


Ing  Balllna  V 

tded  lathe  llfhl  o 

..-.  wind,  and  are  atwa, 

_-    ..'hatever  a  salllnc  vesael  solnx 
1  (sir  wind  would  be  reqnlred  to  da 
Their  abllgatlon  ei- 


a  at  tact  ( 


'    the 


Id.  (lb.)      *B7 

8.  If  the  principal  debtor  be  InsolTent  at  the 
time  when  the  pajment  beeomCB  due,  even  this 
notice  1b  not  necessary,  nolega  some  damage  or  loss 
eao  be  ehowa  to  have  accrueil  to  the  guarantor  in 
COD  sequence  of  bis  not  receiving  such  a  not  Ice. 
And  In  no  Inatance,  In  case  of  a  soaraDCy.  wlil  the 
guarantor  be  eiempt  from  llabllUj  (oi-  want  of  the 
notice,  unless  Iobb  or  damage  Is  stiown  to  have 
accrued  as  a  consequeoce. 


tielm  and  br  Btopplag  th«  engtuea. 
rule,  therefore,  wben  meeting  a  huiihb  vmei, 
irhetber  close  hauled  or  with  the  wind  free,  the 
latter  has  a  right  to  keep  her  course,  and  It  Is  the 
duly  of  the  Bteamer  t4  adopt  aucb  precaatlons  aa 


Id. 


(I 
rail  hi 


lb.) 


a  party  latendi  to  aval!  himself  o 

the  guaraaty  by  tsaklng  sales  on  the  faith  at  It  ti 
the  person  to  whom  It  Is  given.  ){uch  party  mns 
give  notice,  within  a  reasonable  time,  to  chi 
guarantor,  of  Ua  acceptance  and  intention   to  ac 

Id.  (lb.)      4S' 

10.  Where  the  guarantor  took  defense  upon  th< 
ground  that  be  had  before  notice  given  up  eecnrl 
ties  belonging  to  the  receiver  of  the  guarant: 
which  would  have  made  him  whole,  the  time  o 
Mb  doing  this  should  have  been  given  to  tbe  jury  a 
an  esseatlal  Ingredient  for  tbelr  Judgment  upoi 
the  question  whether  or  not  tie  had  received  res 
■onaCle  notice  ot  bla  liability. 


0.  Of  keening  Watch.^ 
imer  Is  not  tbe  proper  pli 
■atch  at  night.  A  eomoe 
stationed  at 


forward   part   ot   the    vesae). 

_    , __'st   adapted  to  descry   vesapli 

approaching  at  thi^  earliest  moment,  Is  indlspennble 
to  Gii^mpt  tbe  steamboat  from  blame,  lu  case  or 
acclflent  In  the  night  lime,  while  navigating  waters 
on  which   It  is  accustomed  to  meet  other  craft. 

Id.  (lb.)      63T 

21.  The  owner  is  responsible  for  damage  remit 

Ing    not    only    from    want    of    care    and    ■llenilon 

on  Ibe  part  of  the  persoaa  In  charge  of  the  vesael. 


0  enable  them  t 


manage  her  according  t 


11.  The  admission 
apon  for  payment,  d 


(lb.)      «7    Budso 


Id.  (lb.)      497 

12.  The  following  are  the  rules  which  ought  to 
BOvem  vessela  wben  approBcblng  each  other. 

8t.  John  V.  Paine  et  al.,  |G5T)      EST 

13.  Of  Sailing  Vessels.— A  vessel  that  bas  the 
wind  free,  or  sailing  before  or  with  the  wind, 
must  get  out  of  tbe  way  ot  the  vessel  ttiat  Is  cIobg 
hauled,  or  Bailing  by  or  against  It;  and  tbe  vessel 


Iver,  tbe  que*- 

iroper   precan- 


happened.    DotwltbaCandlDg   every    ,..,-.    , 

" easure  bad  been  taken  on  the  part  ot  th>- 

'-  pass  the  sloop  In  safety,  in  conv^ 
,juc*ii:v  vi  nu  improper  movement  of  that  vesiiel 
by  tbe  mlamanBgement  and  unakiltulness  ot  the 
persons    In    charge    of    her.    ^lt_the    salllug    voBsel 


avoid    her.     The 


14.  So.  when  two  vessels  are  approaching  each 
other,  both  having  the  wind  free,  and  consequent 
ly  the  power  of  readily  controlling  their  move- 
ments, the  vessel  on  the  larboard  lack  must  give 
wav,  and  pacb  pass  to  the  right.     Tbe  same  ruii^ 

foverns  vessels  sailing  on  the  wind,  and  approach- 
ag  each  other,  when  It  Is  doubtful   which  Is  to 


fai 


Id.  (lb.)     G31 

IS.  But  if  tbe  vessel  on  the  larboard  tack  Is  ac 
■      windward    that,    if    both    persist    I"    -"-  '- 


Newton    V.    Stebbins.  (S8S)      3D1 

23.  Tbe  steamer  was  in  fault  for  not  alackfDlng 

her  speed,  on  meeting  a  Beet  of  Bailing  vessels  In 

a  narrow  channel  of  the  river,  Bbe  then  going  at 

ig  a 

one  but  the  man  at  the  wheel  o: 

COMUERCIAL    LAW — 11. 
.  Wbere  a   bill   ot  exchange   bad   upon   It  tbe 


,   tbe  c 


e  Bide, 


vessel  on  the  starboard  tack  should  give  way,  m 
fhf  can  do  so  with  greater  facility  and  less  loss  ol 
lime  and  distance  than  the  other. 

Id.  (Ih.)     6.S1 

16.  When  vessels  are  crossing  each  otbi-r  in  op 

poslte  directions,  and  there  Is  the  [----   j-->--   -■ 

their  going  clear,  tbe  vessel  OD  the  g 

larboard  lack  should  bear  up  or  keep  away  I 
the  wit:  ■ 


nrlward  (acl 


,!''■ 


(lb.) 


B  have  their  eieeptloDS  in 


iild  be  Immsslble 
tain  peril  ■-  ■-  — 
nrhlng   vi 


applied.      Either  \ 
Under   such   circumstances 


,. by  a  bona  fliie  ! 

preacnied  it  to  the  drawee,  who  accepted  and  paid 
It  at  maturity,  and  then  the  drawers  failed,  tbr 
drawee  cannot  recover  back  the  money  which  hr 
bad  paid   to  the  bona  Ode  holder. 

llortaman    v.    Henshaw,  (1771      603 

2,  Where  a  merchant.  In  order  to  secure  hlntaeU 

from  loss,  took  merchandise  from  a  factor,  wllh  a 

knowledee  that  tbe   taclor  was  about   to   fail,  tbe 

principal    who  consigned   that   merchandise    to  tbr 


avoiding  the  sale ;  because  a  fai 
e  bis  autbortly  without  tbe  a 


Kourcns  Of  bis  own  judcmpiif  and  skill 

Inp.  from  the  impeodlDg  p«cU.    These  c: 
1133 


Tlotvard  »,   10,   11.    11. 


GEnxBAi.  InxEx. 


fDHMCtr  br  tortloDBb  pledging  It  «■  a  iMiirit*  or 
ntliractloD  (or  a  debt  of  bla  own.  uid  It  li  ot  no 
«onB«ii«Dce  tbat  the  pledgee  Is  Ignonat  of  the    i 
(BCtor^e   not  being  the  owner.     Bat   If  the  factor     i 
Iiaa   ■  ties   apoD   tbe  goodi  be  mar   pledge  t>— ■ 
to  the  amonnt  of  hie  ilea. 


(lb.)     66T    tbe  danuge  v 


(lb.)     667 

6.  Nor  can  a,  factor  lell  tbe  merchaadlse  of  blfl     , 
principal  to  a  creditor  of  the  factor  In  pavment  of 
an  antecpdeat  debt.     Sucb  a  transfer  la  not  a  sale     ; 
111  tbe  legal  acceptation  of  that  term. 

Id.  n-h.1       (187 

T.  Tbe  power  of  a  factor  eiplalned. 


t  ot  the  United 


e  and  lot  wen 


Id. 


(lb.) 


8.  These  principles  of  tbe  common  law  a 
tatned    by   a    Btatute    ot    the    SUte   of    New     lora 
pasied  In  April,  1830   (3  Revised  Laws,  Appendix. 

"'  Id.  (lb.)      067 

COMMERCIAL    LAW— 12. 

1.  Where  goods  are  shipped  and  tbe  (unal  bill 


.     (S8)      693 

2.  Teiaa  was  then  a  foreign  state,  and  a  bank- 
rupt law  can  have  no  extraterritorial  operation 
upon  real  estate. 

Id.                                                      (lb.)     SS3 
8.  BesldeB,    tbe   deed    made   by    the   «~' '- 


.     ,    o  thed. 

abiT  witb  tbe  laws  of  Texas;  and  letters 


1  the  estate  of  the 


0  be  damaged,  tbe  o 


on  tbe  owners  of  the''v^9el. 


3  probsndl  U 


ot  the  eicepted  

Clark   T.    BarnwBll,  (272)      »S5 

2.  But,  although  the  Injury  may  have  been  oc- 

casloned  by  one  of  tbe  excepted  causes,  yet  still 

the  owners  of  the  Teaael  are  responsible  U  the  In- 

in—  might  have  been  avoided,  6y  the  exercise  a: 

_.,.,.  -,..,.   ._..  ...._.,,Q  (,„  the  pait  ot  the 

._  ._ Teyance  01  the  goods. 

probandl   then   becomes  shifted   on 

""  (lb.)      BS5 


of  the  esti 

property   than  the  assignee  In  LouIsIbdb. 

Id.  (lb.)     58:l 
4.  By  the  laws  of  Loulalans,  no  notarial  act  con- 
cerning    —        " 


bas    effect    SRalns 


third  persona,  until  It  shall  bave  been  recorded  In 
the  omce  Df  tbe  Judge  of  tbe  parish  where  such 
property  Is  situated.     Therefore,   where  there   was 


Bat 


endered  In  the  li 


tbe  ablpper,  to  shovr  the  negligent 
8.  Wbei 


1  Its  being  recorded,  i 


f  cotton  thread,  put 


shipped  at  Liverpool  for  Charleston,  and  the 

TSsvel  bad  a  voyage  of  slity-one  days,  going  far 
Bontb  Into  s  warm  climate,  and  tbe  thread  was  an 
Article  peculiarly  subject  to  the  elTect  of  damp- 
ness, some  of  the  Inalde  holes  belog  stained,  whilst 
the  outside  ones  were  not,  the  cargo  also  being  well 
•towed  and  dunaaged,  tbe  Injury  must  be  attribu- 
ted to  the  dangers  of  the  seaa. 

Id.  (lb.)      985 

*.  The  usage  ot  trade  la  to  bring  sacks  of  salt  In 
the  same  vessel  with  dry  goods;  and  tbe 
to  this  case  Is  that.  If  the  salt  be  well  -' 
doea  not  Increase  the  humidity  of  tbe  ' 
rather  acts  the  other  way. 


towed,  tl 


Id. 


(lb.)      985 


_. se,  also,  there  was  i 

tbe  sblpmaiter  was  guilty  ot  any  negligence  In 
omitting  to  provide  proper  precautionary  meas- 
ures. Be  )ras  not  responsible  for  tbe  elfect  ot 
boisterous   weather    or  adverse   winds. 

Id.  (lb.)      98S 

6-  The  words  "contents  noknown"  being  an- 
nexed to  a  bill  of  lading,  Imply  that  the  master 
only  meant  to  acknowledge  tbe  shipment  In  good 
-"'r  of  tbe  -  -  '" ---' 


H*  might  Justify  himself  by  showing  that 
tents  were  not  In  good  order,  but  the  evl_. 
thtl  case  shows  that  they  were  so  ;  and  tbe 
must  be  attributed  to  the  dnr -'  -"--  - 


(lb.)      98B 

0  Hied  libels 

1  done  to  the 

eed  damages 


cordlnf!  of  tbe  deed  could  not  abrogate  tbe  Ilea  ot 
the  Judgment 

McCoy   v.   Rhodes,  (131)      634 

CONSTITUTIONAL  LAW~9. 

1.  On  the  3d  of  March,  1820,  Congress  pasaed 
an  Act  (1  Stat,  at  Large,  121)  providing  for  tbe 
punlBbment  ot  persons  who  shall  bring  Into  the 
united  States,  with  Intent  to  pass,  any  false, 
forged,  or  counterfeited  coin ;  and  also  tor  the  pnn- 
lament  of  persons  who  shall  pass,  utter,  publlah, 
or  sell  any  such  false,  forged,  or  counterfeited  coin. 

United    States    v.    Marigold,  (560)      257 

2.  Congress  bad  the  conatUullonal  power  to  pass 
this  law.  Under  the  power  to  regulate  commerce, 
Congrcaa  can  exclude,  either  partially  or  wbolly, 
any  subject  falling  within  the  legitimate  aphetaof 
commercial  regulation ;  and  under  the  power  to 
coin  money  and  regulate  the  value  thereof.  Con- 
gress can  protect  tbe  creature  and  object  of  that 

'"'"'"^'id.  (lb.)      2B7 

3.  The  doctrines  asserted  by  this  court  In  tbe 
case  of  li^i  T.  The  State  of  Ohio,  5  Howard.  433. 
are  not  Inconsistent  with  that  now   maintained. 

m  (lb.)      257 

i  regulate  the  remedies 


enacted  under  Its  a 
Bank  of  the   State  Of  Alabama 


6.  Therefore,  'wl 
log  that  all  Judgments  wblcb 


..     _.     .  J    itan    (2,000,    thoae    cases 

where  the  damages  are  less  than  that  sum  must  be 
dlamlaaed.  on  an  appeal  to  this  court,  for  want  of 
inrladlctlon. 

Rich  r.  Lambert,  (34T)  lOlT 
B.  Where  farther  evl^nce  was  taken  after  the 
appeal  to  this  court  was  entered,  under  the  au- 
thority of  an  Act  ot  Congress  passed  In  IKUD  (:; 
Stat,  at  Large,  244),  tbe  Issuing  of  the  commission 
1^  the  Clerk  ot  the  Circuit  Court,  and  the  uniting 
toy  both  parties  In  ita  execution,  furnish  a  presump- 
tion that  the  proper  order  was  given.  If  not,  the 
""  "■ —  waived  all  objection. 


law  doclar- 

.__ oblalBed  In 

, , —    „   the  passage  ot  the  law 

_    )u!d    be   barred    unless    suit   was    brought    upon 
tbe  Judgment  within  two  years  after  the  pasaage 


Id. 


lib.)      1017 


9.  Where  goods  on  tward  a  ship  received  a  dam 

»  which  must  necessarily  have  accrued  daring 
Toyage,  tbe  onus  probandl  Is  upon  the  master 
and  owners  to  show  that  It  was  occasioned  by  one 
af  the  oerlls  of  navigation  within  the  exception  of 
tb«  bUI  of  Udlng. 

Id.  (lb.)     1017 

1»Z(.  «d. 


Id. 
e.  And  this  n 

whom  tbe  Judgi „ .. 

the  said  slate  upon  tlie  very  day  on  which  he  was 
sued.  The  Legislature  made  no  exception,  and 
(■.ourts  can  maks  none. 

Id.  (lb.)     242 

CONSTITUTIONAL   LAW— 10. 
1.  In    1836    the   Legislature    of    Arkanaas    char- 
'ed  a   bank,   the  whole  ot  the  capital   ot   which 


2.  Tbe  twenty-eighth  section  prorlde 


Gkhkul  ImEz. 


btlU  and  notw  of  wUd  InMltuUon  ttaall  be  rac«lnd 
In  all  [laymeats  ol  debts  doe  to  the  Slate  at  At- 

"*  ^Woodruff  T.  Trapnall.  (IBO)     383 

3.  In  Jauuai7.  IMS,  tbli  twentr-elghth  lecUon 
was  repealed. 

Id.  Ub.)     383 

4.  Tbe  DoteB  o(  the  bank  oMeb  were  In  clrca- 
latlon  at  the  time  of  this  repeal,  were  not  alleeted 
bj  It. 

Id.'  (lb.)     383 

5.  The  ondertaklas  ot  tbe  State  to  recelye  the 
notes  of  the  bank  constituted  a  caotract  between 
tbe  State  and  tbe  bolders  of  these  notea.  wMcbtbe 

Issued  by  tbe  bank  after  the  repeal  were  not  with. 

In  tbe  contract,  and  might  be  refused  by  tbe  State. 

Id.  (lb.)      383 

e.  Therefore,  a  tender,  made  In  1S4T.  of  notea 
Uaued  by  tbe  bank  prior  to  the  repealing  law  of 
1845.  was  good  to  satlify  a  JudgmeaC  obtaloed 
ai;alnst  the  debtor  by  the  State :  and  It  makes  no 
dlfTerence  wbelber  or  not  the  debtor  bad  tbe  notes 
Id  hta  posaeaalon  at  tlie  time  when  the  Repealing 
Aet  was  Daased. 

Id.  (lb.)      383 

T.  But  alttaODgh  the  pledge  ot  tbe  State  to  re- 
eelie  the  notea  of  the  bank  In  payment  of  all 
debts  due  to  It  In  Its  own  right  was  a  contract 
which  It  conid  not  ylalate,  yet  where  tbe  State 
■old  lands  which  were  held  by  It  In  trust  (or  the 

tbat  the  deblor  ahouW  pay  In  specie  or  Its  equlTa- 
lent.  such  debtor  was  cot  at  liberty  to  tender  the 


(213)      3S4 
nded    by    the 


dnded. 

10.  The  Philadelphia.  Wllmlnj 


lb.)      3M 

... J  Philadelphia.  WllmlnEton  and  Baltimore 

Railroad    Company    was   formed  by    the    union    of 


several  railroad  compacles  which  hod  been 
viously  chartered  by  Marrland,  Delaware,  "and 
PenasylvttDla.  two  ot  whlcb  were  the  Baltimore 
and  Port  Deposit  Railroad  Compnuy,  wboae  road 
eitended  from  Baltimore  to  the  Susquehanna,  ly- 
ing altogether  on  the  west  side  of  tbe  river,  and 
tbe  Delaware  r'ld  Maryland  Kallroad  Company, 
whose  road  eitended  from  tbe  Delaware  Hoc  to 
tbe  Suaquebanna.  and  lying  on  tbe  east  side  of  the 


__. r  ot  the  Baltimore  and  Port  De- 
posit Railroad  Company  contained  no  eiemptloa 
from  taiatlon. 

Id.  (lb.)      401 

12.  The  charter  of  tbe  Delaware  and  .Mary- 
land It  a  II  road  Company  made  tbe  Rhares  ot 
stock  therein  peraonal  estate,  and  exempted  tbem 
from    any    tai    "except    upon    that    portion   of    the 

S;rmanent  and  Died  works  wblcta  might  be  In  tbe 
late  of  Maryland." 

Id.  lib. I      4111 

IS.  Held,  tbat  under  the  Maryland  law  o(  lb4I. 
Imposing  a  tai  tor  state  purposes  npon  the  real 
and  personal  property  In  the  State,  that  part  of 
tbe  road  o(  the  plalntllT  which  beloDEed  ortglnallv 
to  the  Baltimore  and  Port  Deposit  Kallroad  Com- 
pany was  liable  to  be  assessed  In  the  bands  of  the 
company  wllb  which  It  became  consolidated.  Just 
as  It  would  have  been  In  the  bauds  ot  tbe  original 

Id.  (lb.)      4G1 

14.  Also,  that  there  Is  no  reason  why  the  pror>- 


dens.   ther 
15.  This 


401 


_..   t  holds,  as  It  bas  o_  __. 

I   held,   that  tbe   taxing  power  o!  a  acute 

should  never  be  presumed  to  be  rel  In  qui  shed,  un- 
less tbe  Intention  la  declared  in  clear  and  unam- 
biguous terms. 

Id.  (lb.)     461 

16.  The  Stale  ot  Maryland  granted  a  charter  to 
a  railroad  company.  In  which  provlsloD  was  made 
for  the  CO n(I<>m nation  ot  land  (o  the  followlne  ef 
feet,  namely:  that  a  Jury  should  be  summoned 
tu  assess  the  damogn,  w^ldi  anua  ahauld  be  con- 
1134 


firmed  by  Um  Cotmty  Conrt,  nnleaa  e 
contran  was  shown. 

Baltimore  and  Bannebaima  Bal 

Company   *.   Neablt   et  ol.,        (39C) 


sa."' 

Id.  (lb.)    4n 

18.  In  183S  there  was  an  Inqulaltlon  by  a  Joiy. 
ondemninc  certain  lands,  which  waa  radfled  sad 


t  aside  tiM  L 


Id. 


tbe  ISth  of  April.  1844.  the  rallnad 
.vuiuHuj  tendered  tbe  amount  ot  the  damani. 
«ltti  Interest,  to  the  owner  ot  tbe  land,  wblcb 
iffer  was  refused ;  and  on  the  ZGIb  of  April.  lS4t. 

;ourt  dlre^cted  to  be  done. 


which  the 


Id. 

L.  Tbe   I: 


obligation  of 
nor  did  it  devest  the  company  ot  a  vested  title 


Stair. 


tbe  land. 

Id.  t'D.J        4DH 

22.  The  charter  provided  that,  upon  tenderiar 
tbe  damages  to  the  owner,  tbe  title  to  tbe  land 
should  become  vested  In  tbe  company.  There  hav- 
ing been  no  sucb  tender  when  the  Act  of  1841  was 
passed,  five  years  after  the  Inquisition,  that  Act 
only  left  tbe  parties  In  tbe  situation  vbere  tbe 
charter  placed  them,  and  no  title  was  devested  ool 
of  the  company,  because  tbey  had  acquired  none. 


Id. 


(lb.) 


23.  Tbe  States  have  a  right  to 
Ing  of  cases  decided  In  their  own 

ly   limit   upon    their   power  to   p;  ._      .     

laws  Is.  that  the  Conailtutlon  ot  the  United  State* 
forbids  their  passing  ex  post  facto  laws,  which  srt 

vesting  antecedent  vested  rights  of  property,  when 
there  Is  no  contract.  Is  not  Inconslateal  wltb  Ih,* 
Constitution  of  tbe  United  States. 


Id. 


(lb.) 


4t>n 


24.  In  183S  the  Btate  of  Fenniylvanla  passed  ± 
law  directing  Canal  Commissioners  to  be  aptwlnted 
annually,  by  tbe  Qovemor,  and  that  their  term  of 
office  should  commence  on  the  1st  of  Febroary  Id 
every  year.     The  pay  was  four  dollars  per  diem. 

Butler  et  al.  v.  Pennsylvania,       (4U2I      47: 

25.  In  April,  1843,  certsln  persona  being  then 
In  ofllce  as  Commlasloners,  the  Legislature  passMl 
another  law,  crovlUing.  amongst  other  things,  that 
the  per  diem  should  be  only  three  dollars,  tbe  r> 
ductlon  to  take  effect  upon  the  passage  ot  the  law: 
and  tbat.  In  the  following  October.  Commlsslonen 
should  be  elected  by  tbe  people- 
Id.  {Ib.l      4T; 

26.  The  Commissioners  claimed  the  full  allow- 
ance during  their  entire  year,  upon  tbe  eroun  I 
that  the  State  hod  no  right  lo  pass  a  law  finpalr 
lag  tbe  obligation  of  a  contract. 


e  Unhed  Stat> 

r  1681  to  1T83  a 


29.  In  17*83  the  Legislature  Incorporated  lb" 
3wn  or  East  Hartford,  and  granted  to  It  one  halt 
f   tbe   ferry    during   the    pleasure   of    the   General 


company    ^ 


31.  This  Act,  dlsconilnulng  the  ferry,  Is  not 
nslstent  with  that  part  of  the  CoostltutlOQ 
a  United  States  whlcb  forbids  the  States  fi 
^slng  any   law   Impairing  the  obligation   o(  c 


Howard  t,  10,   11,   It. 


GxraKU.  IitDKX. 


the  character  of 


•f  thtr  aubject  matter  of  the  irant,  and  ' 

Srtlea  to  It,  both  show  that 
ct  ai  U  be;ond  the  Inter- 
ttroDce  oC  the   Leglelatnre. 

la.  (lb.)      S18 

3a.  BesIdM,    the    town    ot    Baat    Hsrttord    ODl; 

lield  the  tmij   right  duiias   the  pleasure  ot   Che 

Qeneral  Aasembly,  and  la  1818  the  latter  eipreased 

Iti  pleaauce  that  the  (errj  ■he-" 


,r  1818  haii  be... 

the  bridge  comciBii)'  to  rebuild  ibelr  bridge,  nhlc 
bad  been  washed  awa;.  But  these  declslona  ai 
not   properly   before   thia  court  la   Uila  cau   Ic 


reatialncd,  by  mJUDCtlOD.  from  doing  go,  by 
■'id.     °^'  '  (lb.)      518 

CONSTITUTIONAL   LAW— 11. 
I  statute  of  the  &ta.te  ol  New  lork  proTldea 
'      1    ioint    debtors    are    eued^and    —    '- 


I  also  against  other  Joint  debtors  named 
they  had  all  been  1 


B  property  o(  any  person 

""ly^rcy""  KeTcbuai,  (165)      648 

2.  Where   a   Judgment    was  given    la    New   York 

against  two  partners,  oue  of  whom  resided  In  Lou  1- 


Id. 


."l»J  ., 


eoaehe*,  and  U  It  were  not  paid,  a  toll  of  one  dot- 


r  the  _. 

Id. 


each  coach  tor  erery  time  that  It  paiiad 


(lb.) 


S.  The  toll  npon  pasBengers  In  mall  coaches  was 


Inconsistent  wltn  the  ci 


land 


e  between  Mary- 


igreaa,  and  therefore  T 

(lb.)    oaa 

-. toll  per  coach  of  one  dollar.  Is  more 

iTOperly   a  commutation   ot  tolls   than   a   penalty. 

(lb.)      998 
ila,  that  H 


Told  also. 


essel   which  neglects  and  refuse.   .. 

hall  forfeit  and  pay  to  the  muster  warden  oi  lu>^ 
iIlolB  for  the  use  of  the  Society  for  the  relief  of 
)1  stressed  and  Decayed  pilots,  thelc  widows  and 
hlldren.  one  half  the  regular  amount  of  pilotage. 
B  an  appropriate  part  of  a  general  system  of  rcgu- 
-itlons  on  the  subject  of  pilotage,  and  cnonot  be 
I  considered  as  a  covert  attempt  to  legislate  upon 
another  subject,  under  the  appearance  of  legislst* 
IDK  on  tbla  one. 

Cooley  T.  Board  of  Wardens,  (S90>  99U 
8.  Nor  can  the  exemption  of  American  vesseir 
engaged  In  the  PennsylTSnla  coal  trade  from  thi^ 
necessity  of  paying  half  pilotage,  be  declared  to  be 
other  than  a  fair  exercise  of  legislative  discretion, 
acting  upon  the  subject  ot  the  regulation  of  tbe 
pilotage  of  the  port  of  Fblladelphla. 

Id.  (lb.)     90U 

7.  The  law  of  Pennsylyanla  Is,  therefore,  not  In- 
consistent with  the  second  and  third  clauses  ot 
the  tenth  section  ot  tbe  first  article  of  the  Consti- 
tution ot  the  United  States.  Imposts,  and  dui1e:i 
on  Imports,  exports,  and  tonnage,  were  uiidei-stood. 
when  the  Constitution  was  formed,  to  mean  total- 
ly distinct  thlnga  from  feea  of  pilotage- 


Id. 


CoaBtltaclon,  because  a 


(lb.) 


99A 


_.__ ,.„ r  served  with  % 

action  was  brought  against  blm  In 

this    Judgment,    a    peremptory    eici,, —     — . 

nature  of  a  demurrer,  that  "the  Judgment  sued 
upon  la  not  one  upon  which  suit  can  be  brought 
against   the   defendant   in   f-'-   ■ —   "-" 


3.  Congress  did  not  Intend,  by  the  Act  of  1T90, 
o  declare  that  a  Judgment  rendered  In  one  state 
igalnst  tbe  person  of  a  citizen  of  another,  who    ' 

lad  not   been  served   with  ptoceas  or  t"' "~ 

uaOc  defense,  sliould  have  such  tslth  a 
E  every  other  slate  as  It  bad  In  the  cou: 


tbut  Slate  pa ,    _, —   _ 

i.i'.ic]  I'lgbtn  to  land,  the  general  object  of  wh.. 
».i.'i  to  ascertain  and  secure  valid  titles,  and  prs- 
vt'ol  fraiKlH,  by  acts  ot  limitation  and  by  tbe  es- 
i<ilill>bnii  I.,  of  boards  of  commissioners  to  separate 
I  lie  bad  Irom  the  good  titles. 

League  v.  De  Young  et  al..  (ISC)      667 

J.  lo  tbe  Constitution  adopted  Just  before  her 
Hdmlsslon  Into  the  UnlOQ,  Ihcce  was  an  article 
uunulllng  fraudulent  certificates,  and  opening  tbe 
courts,  up  to  a  certain  day,  Co  suitors  tor  the  In- 
vestigation of  their  claims. 

Id,  tib.)      e.'iT 

6.  It  was  perfectly  competent  for  the  people  of 
Teia^  to  pass  these  laws  and  adopt  this  •.'oostltu. 


e  of  Che  nlnCb  section  of  tbe  first  article  of 


1  vessel  to   pay  d 


9   showing  that 


Id. 


e  of 


ratltled  to  B .-.— , 

rs   neither   levied    duties 
ne  port  over  another. 

<1b.)      S9» 


11.  Moreover,  the  law  L 

tbe  third  clause  of  the  eighth  section  of  tbe  flrsi. 
irtlcle  of  the  Constitution. 

Id.  (lb.)      906. 

12.  It  Is  true  that  the  power  to  regulate  com- 
merce Includes  the  regulation  of  nsvigalion,  and 
that  pilot  laws  are  regulalluns  ot  navigation,  and. 
therefore,   ot  commerce,   r-'-'---   "■ ■  —   -— 


within   the 


(lb.) 


906 


13.  But  tbe  mere  grant  of  tbe  commercial  power 


t  forbid  the  Stai 


some  of  which  there  should  be  I 

Tl^     power     Is    exclusively     In 
former,  but  not  so  In  the  lattei 


Id.  (lb.)      857 

8.  The    Legislature    ot    the    Territory    ot    lows 

passed  a  law  directing  a  court  to  decide  matters 

af  fact  withoul  the  intervention  of  a  jury,     ^- ' 

was  Inconsistent  with  Che  Constitution  of  the  I 


Webster  v.  Beld.  (437)      781 

CONSTITUTIONAL  LAW— 12. 

1.  Under  an   Act   passed  by  the  State  of  Mary- 


tbe  Jurisdiction   of   the   District  Courts'tb  certain 
iDslxtent  wICb  tbe  Constltu- 


AeblsoD  V.  Huddleson.  (203)      993 

2.  Id  1843  the  Legislature  of  Maryland  passed 
■n  Act  Imposing  a  toll  upon  all  pasaengets  In  mall     i 

IS  I.,  ed. 


Qkr^ui.  Iin»x. 

t  admlraltr  ud  mBritlme  Jarlidlctloii,  State  irltbont  • 
and  understood  tn  the  Dnlted  fitatea  treetialders,  r" 
1  adopted. 


prvrlon*  eertlflcste  alBDcd  by  H« 
I  a  certiflcatg  ot  the  clerk  at  tki 


e  Chief  V.  PltahtTEh 

■US) 


105M    were  brought  In  wlthont  anch  eertlfleate  aad  • 


18.  The    admlraltr    and    maritime    Jurladlctlon  ilie  contract  1b  Dot  *old,  but  t  _  . 

scanted  1o  the  Federal  Government  bj  (he  Con^ti-  pay  hla  note  jlTen  tor  the  potchaaa  moDer. 

tDtlon  of  tHe  United  Statea  la  not  limited  to  tide  Id.                                                             (lb.)     SOI 

'I   public   navlsable  labea  S.  Other  pacta  of  the  atatate  Indteate  that  the 

-.e  la  carried  on  between  Ijeg's'ature  did  not  Intend  to  declare  the  oostraet 

foreign  nation.  void ;   aa,   tor  example,   a   part  In  which   r    ■ —  '- 


[b.)     10S8    Imooaed  upon  the  burer  and  also  npon  the  aella. 
betwc--   -  "  '"-  '     "■ 


IS.  In    the   pceaent  caae  of   colllalon   between   a  Id.                                                             (lb.)     901 

reaael  navigated  by  aleam  and  a  salllDg  yeaael.  ttie  6.  Ad   agreement,   whereby  the   purchaaer  of  a 

-evidence  abowa  tbat  the  former  waa  In  fault.  plantation   "bound  hlmaelf  to  traoafer   to  hla  wb- 

■i9                                                            lib.)      1068  In-law    one    half    ot   the    plantation,    slavea.    eattir 

--'  ■-  ■— —  -1  and  atock,  aa  aoon  ai  the  aon-ln-law  should  payhr 

I  one  half  ot  the  coat  or  aaJd  property,  either  w"^ 


'  aaJd  property,  either  wltk 
or  with  balf  of  the  proAU 


addition—    __    .__ ,  , ... 

«r  It  he  waa  not  stationed  In  a  proper  place,  or  not  of  the  plantation,'-  waa  deficient  In  mutualitj.  '.._ 

vigilantly   employed   In   his   duly,   it   muat   be   re-  aon-ln-law   waa  not  bound  to  render  any   BerTtoa 

garded  aa   prima  facie  evidence  tbat  the  collision  nor  pay  any  money.     It  was  a  nude  pact. 
waa   the  fault  of  the  ateamboat  Dorsey   t.   Packwood.  (138)     All 

Id.  (lb.)      105S         T.  It  was  not  an  alternatlTe  obligation  upon  Oe 

21.  Tbe  34th  aectlon  of  the  Judiciary  Act  of  son-ln-Iaw.  becauae  the  election  to  pay  hla  halt  oat 
1T89,  dcclarlDE  that  the  laws  ot  the  several  titstea  ot  tbe  profits  would  have  been  merely  prnjlat  wllk 
ahall  be  regarded  as  rulea  of  declalon  In  trials  at  another  man'a  money. 

■common  law   In   the   courts  ot  the  United   Statea,  Id.  {Ih.)     »!1 

meant  only  to  Include  civil  cases  at  common   law.         8.  Even    If  the   agreement   poasaased    mutnallly. 

and  not  criminal  oflenaes  asalnst  the  United  Statea.  there  was  uo  performanee,  or  oiler  of  performaaee 

United  Statea  v.  Held  et  al..      (^61)      lo^i.'l  by  the  son-in-law  for  twenty-seven  yeara. 

22,  Therefore,  the  law  by  which  the  admlaslblll-  Id.  <ffc.l     BIl 
ty  of  testimony  In   criminal   cases   must  be  deter-         9.  Moreover,   Btteen   years  after   the    — . 
mined,  la  the  law  of  the  State  as  It  waa  when  the  when  the  plantation  waa  likely  to  prove  a 


f   the   United    States   were   eatabtlabed    by    purchase,    the    son-in-law    abandoned    and   released 
-' —  ■-  --  '"■'"  -'I  his  ilalnL 

Id.  (lb.)     an 

10.  Where  peraona  were  Indebted  to  a  bank  and 


the  Judiciary  Act  ot  1788.  all  his  cWm. 

Id.  (lb.)    1023  Id.  (lb.)    an 


CONTEACTS— 9.  „vs'  tbeir   promissory   notea   tor   the   amount  of 

r  In  tbe  courta  of  otbei 


Lgbt   to- enforce  contracts,   either   ll.    Ibe  state      [,^%,"u™^"   " 

r»  ti,.,  w.r»  n,»rf.  „r  I.,  thB  ,-«„«.  „i  Mh.T    ^^^^^  ^^^^  ^  IniVrence.  were'qneaUonaf" 


,  "including    tlSt°of  s'taWM   of  i""^-     ^y^^     ^.     g^     „,     p^t^ 

States,  (225)      .    . 

11.  All   tbe  notes  havln^g  been_pald  ^except  a» 

■»oV  36T,  aSdMcElmoylV  V.  Ci>hen7"l3  Petira,  312,  '".'■."''.''.'.''.*   '.  '  '"""  '  ' 

examined  and  commented  on. 

1    n-l''"-     .y,^^  -.=  .  -„™.™„,i.~-.-  li?.;Ji„»*?l  'lie  presumptron'ot  "law  Vaa'they  had  beenrlveB 

3.  Where  there  was  a  correBpondeace  "'atlng  to  up  /j  ,te  holder  at  the  lime  of  payment      If  the 

^L^™   il     ™li,^«r^,f™^h2  ...^r.,V^~li^^li,i;  fact  was  not  so,  the  burden  lay  upon  the  dcteod- 

ance  company  making  known  tbe  terms  upon  which  ^^ta  to  show  It, 

plete  when  the  Insured  plsMd  a  letter  In  the  post-        jj    g^^;  ^1,0,  a  part  of  the  consideration  t>d^ 

-office  accepting  the  term  a.  j,^      purchase    of    real    estate,    the    Bank    waa    dm 

rayloe  v.  Merchants    Fire  Insur^ce  ^^„„^    t  tin    execution    and    delivery    o( 

.    ™,.    *-o™P"'r    "'    Baltimore,  (3»0)      18T  proper    conveyances    to    the    defendanU-      Havlni 

1.  Tbe   house  having  been    burned   down   whilst  L™  their  nnt«fnr  thp  no»h»«mon^      tbeeout 

(he  letter   of  acceptance    was   In    progteas   by    tbe  ilg    bound    ?o    nrMumI  P,?^-"^ -" --?^  ™.1?°^ 

mall,  the  company  were  betd  respooslble.  with  the  i-nnvevaiJ^lJ 

'*^-  (lb.)      187  J.  fthrtw  ll 

0.  On    the   accepUnce   ot   the    terms   proposed,  '"  «"'";.' 

transmitted  by  due  course  of  mall  to  the  c 

-the  minds  of  ""'^^P""""  ^"e  jnet  on  the  ...  „„  ^^^^  ^„  aasignmeni  oi  lu  eu-^cia  ,0  irunR 

?r,«n^.ff.   n.;S.i..?«^    fSrt   .l,=  ^.^n^P.J.  IHT^/  '<"■  ">«  h*"*"*  "'  '»■  ctedllocs.  the  Bank  waa  a 

^molete.    "*"'"'"*"'■   '"^   ****   contract   becomes  ,o„^  (^  ^„^  [„  ,(,  „„„  ^tjae  at  the  Instance,  an 
Id.                                                     (1 
CONTRACTS— 12. 

1.  Where  a  detendaot,  when  sued  upon  a  note,  Id. 
set  up.  aa  a  defense,  that  the  note  waa  given  for         14.  Altbougb    tbe    Bank    had    I 
an  Illegal  consldernllon.  the  whole  atatute  muat  be  ininniniE  Its  other  aiurtji  tn  Itn  In 
examined  In  order  to  dlacover  whelher  or  not  thr 

from   enforcing  contracts  relating  to   the  act   pro-  Id".  '  (lb.)     91^ 

hiblted.  IS.  Where  a  partv  who  Is  the  bolder  of  a  noU 

Harris  v.   Runnela,  (70)      001  haa   transferred  It  foe   purposes  ot  collection,  and 

2.  Where  a  statute  prohibits  an  Act  or  annexes  II  Is  not  paid  hut  Is  found  In  poaseaslon  of  the 
«  penalty  to  Its  commission,  It  la  true  that  the  Act  orlslnal  holder,  he  can  recover  aa  he  Is  remitted 
la  made  unlawful,  but  It  does  not  follow  [hat  the  to  his  oclelnal  rlghta,  notwithstanding  the  IndoiM- 
unlawlulness  of  the  Act  was  meant  by  tbe  Lcels-  ment :  and  it  tbe  note  Is  not  paid  the  plalattf 
tature  to  avoid  a  contract  made  In  contravention  may  give  It  op  and  recover  upon  the  original  eta- 
to  tt.  alderatlon. 

Id.      .  (lb.)      eoi  Id.  (lb.)     MS 

3.  Where  a  statute  la  allent,  and  contnlns  noth-  IS.  Before  the  detendanta  became  Indebled  ts 
lag  from  wblcb  the  contrary  can  properly  be  In-  the  Bank,  tbe  Bank  had  made  a  compromise  ol 
terred.  a  contract  In  contravention  of  It  Is  void,  certain  claims,  which,  amongst  athera.  were  Ik( 
But  the  whole  statute  must  be  examined  In  order  subject  of  the  sale  by  the  Bank  and  parehase  bj 
to  decide  whether  or  not  it  does  contain  anything  the  defendants.  Two  ot  tbe  defendants  had  knowl- 
"from  which  the  contrary  can  be  properly  In-  edge  ot  the  conditions  of  this  compromise,  asd 
leired.'  tbelr   knowledge   muat   be  conaldeced   as   eitendlaf 

901  to  the  other  defendants.     It  was  a  questUiD  (or  tkr 

lared  Jury  to  determine  what  the  detendanta  purchased. 

1  the  td.  rib.)     MS 

Howard  •.   10,   11.  II- 


Obhbbai.  Index. 


CORPORATION— 9. 

L  The  CbeaBPcake  and  Delaware  Canal  Cdidin 

or   bave  Qo   rlg^t  under   their  cbarter  to  demau 

toll  from  passeDeerB  wbo   pass  througb  tbe  cans 

or  from   vessels  on  account  oi  tbe  passengers  o 

tides  upon  which  the  companj'  la  «u-  , 
take  toll  are  particularly  ennmcratetl.  . 
junt  speclllcd.     The  toll  la  Imposed  o- 


(Ib.t     836 

e.  But  then,  vben  tbe  eass  beard  on  agreed  (acta 

waa  tbe  case  of  an  appeal  bond.  It  was  proper  fr- 


commodltles  o 


1  passing  througb 


a  waj  would  elc«d  the  p«nalt;  of  tbe 
(lb.)      B3H 


„  __  ___  suUlcleDt  to  jleld  a  toll  of  four  dol- 
PaaacnEeca  are   not   meotloned   In   the   eiiu- 

llon,  nor  ia  aoy  toll  given  upon  a  vessel  on 
I  ol  the  persona  or  passengera  It  ma;  have 


Id! 


CIb.> 


Id. 


orporatlon  created  by  statute 
creature  of  tbe  law,  and  can  eierclae  uu  |w.t<i>- 
except  tbose  which  the  law  confers  upon  It.  Tbe 
canal  eompauy  Is  not  tbe  abaulute  owner  ot  the 
works,  but  holds  tbe  properly  onlj  for  the  par- 
poaes  for  which  It  was  created.  It  baa  not,  there- 
fore, tbe  same  unlimited  control  ovei  It  which  an 
Individual   baa  over  bis  propertj. 

augh  tbe  canal. 
UQ  me  conimry,  anyone  uns  a  i-jght  to  navigate 
the  canal  for  the  transportation  ot  passpagers  with 
pasaeDEet  boats,  without  paylog  any  toll  od  tbe 
passengers  on  hoard,  upon  bis  paying  or  olerlng  to 
pay  tbe  toll  prescribed  by  law  upon  the  commo- 
dlilea  on  board,  or  the  toll  prescribed  by  law  on 
a  vessel  or  traat  when  It  la  empty  of  eoramodltles. 
Id.  (lb.)      92 

6,  Under    the    earlier    charters    of    tbe    City    of 
WasblDgton,  this  court  decided   (8  WbeatoD,  687), 


CRIMINAL  CASES— 12. 
See   Evidence. 

CUMBERLAND  ROAD— 12. 

1.  Under  an  Act  passed  by  tbe  State  ot  Mary- 
land, BDcl  an  assent  given  Co  ft  by  Congress,  no  ti»l 
could  be  levied  tor  pasalDg  over  the  CnmberUnd 
lioad,    upoD    coaches    which    carried    tbe    United 

Acbls'on  V.  HuddlesoQ,  (=93)      963 

2.  Id  1H43  the  LeRlalatnre  of  Maryland  passed 
an  Act  Imposing  a  toll  upon  all  passengers  In  mall 
coaches,  and  If  It  were  not  paid,  a  toll  of  one 
dollar  for  each  coach  (or  every  time  that  It  passed 

Id.  (lb.)      998 

n  passeagers  In  mall  coaches  waa 


Individual 

0  right  to  sell  more  thao  one,  provl. 
>ld  lor  enough  to  pay  the  taies  on  ■ 
Mason   et  al.   v.    Fearf  - 
7.  In   1824     Congress  paas' 


(24S)  125 
I.  lu  m-i-t,   I.U11S1COO  i~na^..  ,■.>!  Act,  providing, 

"That  It  shall  be  lawful  for  the  said  corporation. 

when  there  shall  be  a  number  ot  lots  assessed  to  the 
"  1   person    or   persona,    to    sell    one   or  -' 


1  lots   I 

:   also    to   provide 

,  „, 3  to  the  same  i 

lay  appear  eipedleat,  according  to  sucl 
re^ulalioaa  as  the  corporation  may  preB 


e  done,  the  law  holds  be  c 


asbt  to  d 
(lb.)     11 


COSTS— 12. 
1.  The  inrety  for  tbe  appellants  from  a  decree  In 

»dmlr»lty  gave  bond  * "  — ' ■"  ■" 

which  -•-       • 


ralty  gave  bond  to  pay  all 

1  mlgfit  be  adjudged  by  tl 

Ives    V.    Merchants'    Bon 


Iculated  Of  tm  that  day ;  and 


Id,  (lb.)      830 

4.  Tbe  surety  la  not  entitled  to  have  a  relative 

proportion  of  the  proceeds  of  sale  applied  to   tbe 

reduction  of  bla  bond,  but  la  responsible  npoq  It  to 

the  entire  amount. 

Id  (Ih.)      9:1a 

6.  By  the 
«otina  have 

IS  h.  ed. 


4.  And  tbe  toll  per  coach,  ot  one  dollar,  Is  more 
properly  a  commutation  of  tolla  than  a  penalty, 
and  therefore  Told  also. 

Id.  <Ib.)      993 

DBBD— 12. 
1.  A  deed   to   trustees  and  their   auccessors   In 
tmat  to  lell  and  couvey  a  fee  simple  abso 
ed  such  an  estate  In  them  without  tbe 
of  the  word  "heirs"  in  tbe  deed. 

Nelleon  t.  Lagow,  (98)     908 
3.  Where  a  mortgage   was  executed  by   a  bus- 
band,  bis  oivn  name  only  tMlng  used  In  tbe  body  ot 
the  iDstrament,  but  It  was  signed  by  his  wife  also. 
who    rellnqulsbed    her    right   of   dower,    and    made 
' —  acknowledgment    In   an    after   part   ot   tbe   in- 
_ment:    and    there    Is   suDclenl    evidence,    from 
Inspection  of  the  whole   Instrument,   to  bellSTe 
t  the  Intention  ot  the  parties  was  to  consider 
* 'ng  one  assurance,  the  wife 


that 

the  1 r-r-  — i. . 

will  be  barred  at  ber  dower,  aa  tar  aa  t 
gage  Is  concerned. 

Dundaa  v.  Hitchcock,  (236)      978 

8.  Where  a  statute  requires  a  private  eiamlna^ 
tlon  of  the  wife,  to  ascertain  that  she  acts  freely, 
and  not  by  compulsion  of  ber  husband,  but  pre- 
scribes no  precise  form  ot  words  to  be  used  In  the 
I  certlflcate,  It  la  sumdent  it  the  words  of  the  ac- 
kDon-ledgment  have  Che  same  meaning,  and  are  Id 
substance  the  same,  with  those  used  In  thn  statute. 
Id.  (lb.)      978 

4.  Where  a  widow  was  allowed  one  year,  after 
probate  ol  ber  huaband's  will,  to  elect  whether  to 
take  under  It  or  not,  and  bv  tbe  will  she  was  sole 
devisee  for  beraelt  and  children,  and  before  tbe  ei- 
pirallon  of  the  year  she  released  to  the  mortgagee 
...   K,-  ..,.,..    right,  and  claim  to  the  mortgaged 


'lection.  I 


:lalm 


:slde  of 


the  win  :  she  Is  estopped  by  ber  deed. 

Id.  (lb.)     978 

DRBD8 — 11. 
When   set   aside.     See  Chancery. 

DBMDRRER— 12. 
See  Practice. 

DBHURRBR  TO  BVIDENCE)— IL 
Bee  Evidence. 

DEVIBB)~9. 
1.  The  statute  ot  43d  Ellubetb,  respecting  chari- 
table  uses,   having  been   repealed    In   Virginia,   the 
courts  of  chancery  have  no  jurisdiction  to  decree 
charities  where  the  objects  are  Indeflnlte  and  nn- 


._. ,__, they  considered  might 

promise    to   be    moat   beneBclal    to   the    town   and 
trade  of  Alexandria,  aMh  teqaaat  was  Told. 


QKtnui  Inioz. 


DUTIBS — S. 

1.  Whete   ta«re   were   Joint   and   MTcral   b.    _. 

glTtn  for  duties.  &Dd  tbe  United  Bt&tM  lu.d  rccov- 

•rrd  B  Joint  Judgment  asalnit  all  tbe  obltgors,  xni 

"---  "-    y  dltd.  It  was  not  allowable  lor  tilt 


S.  GlaM  t 
tarn  of  wblel 

tbe  nnlu<l  f 

Id. 

mental   Ugur 
Into  tbe  UnJi 


_,     orltles    o(    the    Uui 

r   tbe  orders  o(  the   I'resldi 

n  military  t^omman 


quered 
lUtres 


.  It  did  not  thereby  become  a  part  of  tbe  Union 


tne  uiL-uuiQK  Di  ine  Acc  OL  ^.oasresH  pas^tu  oa  inrr  wui^;!!    uurrei 

HOlh  or  July    lH4tl.  and  dullei  were  pFuiierl;  levied  Polndeiler   d 

uuun  uood*  Imported  Into  tbe  United  Slates  from  direct  coDve; 

Tamplco.  Gllmai 


0.  Tbe  admlnlBtrallTe  departmen 

uiinired  countr;   ai   a  domestic   p 
the  cUBstlni;  trude  mlgbt   be  curil 


(lb.)      278 


Ml  8Utea.  and  by  tbU  o 

Id.  (lb.)    s;e 

T.  By  the  elevaDth  icctloa  of  tbe  Act  oi  ConKrese 

paaaed  on  tbe  SOtb  of  Jul;,  1810  (Btat.  at  Large, 

Vampblet,    page    46).    tbe    dutlei    apon    Imported 

■agar  are  lixed  at  iblrLj  per  cent,  ad  lalorum. 


Mar 


y.  Bru 


T  Is.  that  tbe 


8.  The 

dut7  should  be  charged  onl;  upon  that  quan- 
tity of  auEar  and  moraisea  which  arclvrs  lu  our 
porls,     aud     not     upon     the     quantity     which     ap-    i 

KearB  by  tbe  Invoice  to  buve  boen  ahlpped;  ac  al- 
iwaace  being  proper  tor  leakage, 

(lb.)  _282 


Ing  proper  tor  leakage, 
9.  The'proTlBo  In  tbe  eighth  B 


upon 


I   tbe 


"tbnl 


e  tbe  pi 


1   tbe   q 


Ihiiu  tbe   Infoke  vali 

IlUCy   wltb    tbe   above  coustructli 
■--  — •—  only  to  tbe  price,  a 


lUlltj. 


(Ib.)^ 


10.  A    protest    made   after   tbe    payment   of   tbi 
duties  cbureed  and  afler  tbe  cue  bad  been  cloBed     '"i 
uPi    will    not   enable   a   party  to   recorer  back   the 
money   from    tbe    culkctor:    bui    If   the   proi<'st    bo 
■DBdo  In  a  ilbKle  cum',  ulih  a  di'Blgn  to  Include  sub-         . 

ot  Ihc  collector  wUbuuf  lieliic  paid  lulo  tbe  Trean-  1  „' 

ucy.  aud  It  was  bo  underalood  by  all  parties,  sucb  ,^1 

a  proieBt  will  entitle  tbe  Importer  to  recorer  the  ,rlf 

money  from  tbe  collector.  :,';' 

Id.  (lb.)     283  ;„ 

11.  The  decision  la  the  nreeedlni  canr.  nT  Marri.  "' 
Dtt  T.  Brune  aRlrmed. 

United  States  T,  Bontbmayd 


ftb  section 

liendei 

a.  But   If 

itio  of  the  1 

lus  preventB 

sflowlng  In   h 

the  defendant 

lurladlctloD  t 

Id. 

6,  In  order 

For  a  tbird  pe: 


13,  The  tact  that  the 
lakrs  Into  consideration 
Iroliinur,  doca  not  Justify 


preceding 
fd  ( 


n37)     ano 


liable    loss    fro] 


ualoms.     Treaties. 


Sited    In    1S4U    ( 


tcdulc  II.  Forty  per  centum  ad  valorem. 
.  Scbedule  C.  Tblrtj  per  centum  ad  ra- 
:bs9  (itmblcra.  plain,  molded  or  presued ; 
r  puntnd." 


struct  Ion  Htat 


C)W)i^^ 


Gumui.  Indkx. 


wltfaan  T.   OrMDt,  (218)     mo 

9.  Ttie  Bncllih  uid   AiDcrlcui  easea  upon   thli 

point   examined,  Ibowtne  *  reIax«tlOD  of  the   old 

rule,  and  allowUK  a  deteadant  to  obtain  Jaitlea  In 

'fat  driflng  blm  to  a  ctaaa  action 


kInson'B  I>e»ee  t.  Cammlag,    (4T9)     223    jected. 


(lb.)      109 

8.  The  rale  of  erldence,  aa  stated  by  Tindal. 
CUet  Justice,  la  tbe  case  ol  Miller  T.  TraTers,  8 
BlDKb.  ^44,  ganctloned  by  this  court,  vli. :  "In  all 
cases  wbere  a  dl 01  cult;  arises  In  applying  the 
words  o(  a  will  or  depd  to  the  subject  matter  ot 
tbe  ijevlse  or  grant,  ttje  dltBcalt)'  or  amblsnlty 
which  la  Introduced  by  the  admlailon  ot  extrinsic 
erldence  may  be  lebutted  or  removed  by  the  pro- 
duction o!  further  evidence  upon  tbe  same  subject 
calculated  to  explain  wtiat  waa  the  estate  or  sub- 
ject  matter    really  Intended   to  be  xranted  or  de- 

---see  T.  unmmini,    (s 

_.   s  tbe  aherlff  sold  a   ..    . 

land  under  a  fieri  facias,  and  Diade  a  de«d  of  It  to 
the  purchaser,  and  It  appeared  afterwards  that  the 
debtor  had  two  tracts  near  to,  but  aeparated  from 
each  other,  and  Iha  ■berllf'a  deed  descrlbei]  One 
tract  accuratelT  except  that  It  called  to  boned 
upon  two  pnrcels  of  land  which  were  BctuBlly  con- 
tiguous to  the  other  tract,  and  the  purchaser  took 
poasesslDa  of  that  to  vhlch  the  descrlpUon  was 
mainly  applicable,  and  retained  posseaiion  for  near- 
ly twept;  years,  parol  evidence  was  admissible  to 
show  that  tbe  leTy  and  aale  applied  to  one  tract 
ODly,  and  not  both. 

Id.  (lb.)      22S 

BTIDBNCB — 11. 


done,  and  portlona  of  the  work  w«re  dona  In  A  d» 
fectlTe  manner,  not  belDf  aa  well  done  M  tern- 
tracted  for,  and  Sled  a  bill  of  partlculara  of  thaM 
omissions  and  defect!  by  way  of  aet-olt,  thl*  evi- 
dence was  adnilsBlble. 

Van  Buren  v.  Dlt«es,  (ISI)      TTl 

13.  The  old  rule,  that,  where  a  narty  shall  have 
been  Injured,  cither  by  a  partial  fallnre  of  consid- 
eration for  Che  contract,  or  by  the  non-fulflllment 
of  tbe  contract,  or  by  breach  of  warranty,  he  must 
L.  j.i —  . — .1 —    , —  been  much  lelaied 


(lb.)     TTl 
14.  Where    the    contract    provided    that.    I'    *■"' 
honse  were  not  flnlsbed  by  a  — --■-  * —   -  ■ 
tlon  of  ten  ; *   ' ""- 


■n  per  cent  from  the  price  shauTA  be  made, 
ana  tne  defendant  offered  erfdence  to  prove  that 
this  forfeiture  was  Intended  by  the  partlea  as 
llQiildated  damageB.  tbe  evidence  was  properly  re- 
'-cted.  It  would  baye  been  Irregular  ft  Qie  court 
J  so  ont  of  tbe  terms  ot  tbe  contract.  Unlesa  the 
forfeiture  had  been  eipressly  adopted  by  the  par- 
ties as  the  measure  at  Injury  or  compensation.  It 
would  have  been  Irregular  to  receive  the  evidence 
where  the  Inquiry  waa  Into  tbe  essential  Juatlee 
and  fairness  ol  the  acts  of  the  parties. 

Id.  (lb.)     TTl 

16.  Wbere   tbe   defendant  olTered   to   prove  that 

certain  work  which  he.  the  defendant,  had  caused 

to  be  done  by  a  third  person,  was  usual  and  proper, 

and  necessary  to  the  completion  ot  the  honse,  this 

evidence  waa   properly   rejected.     He  ahuald   bare 

proved  that  It  came  within  tbe  contract.     So,  alaa, 

evidence  was  Inadmissible  that  the  defendant.  In 

presence   at  tbe   nlalntlff.   bwlsted   upon   Its   befilK 

rould   haVe  been 

L  his  own  case. 


mony  to  explain  the  Intentloni  of  the  teitator. 

Id.  (lb.)     7JT 

8.  When  such  testimony  Is  Introduced.  It  must 
be  of  facts  unconnected  with  any  general  declara- 
tion or  wishes  expressed  by  a  testator  for  the  dla- 
poBltlon  ot  bis  property. 

4.  How  far  acquiescence  by  a  feme  covert  Is  evi- 
dence of  recognition  of  a  couBtmctlon  ot  a  ~"' 


Conrad  v.  Orllfey, 


allowed  to  flnlab 
for  him  to  moke 
Ime  should  be  al- 
y  caused  by  this 
(lb.)  771 
led  for  tbe  plain- 
STidence  declare* 
ntradlctor;  ebar- 
id  to  give  In  evl- 
flrsl.  these  last 
admissible,  being 
t  which  be  made 
■n  In  evidence  by 

(480)      TTO 


BVIDBNCB— la. 
1.  When  the  qnestlon  before  a  conrt  of  equity 

—'■-"■ deed  wblcb  purports  upon  Its  face 

ute  deed,  was  tn  reality  a  deed  or  ■ 
raucous  evldeuce  la  admissible  to 
as  only  a  mortgage. 

Southard,       __      _       (189)      MT 


wbethei 
[0  be  I 
mortgage,    extra 

2.  TJpoQ  sucb 


there  la  no  evidence   upon  which  they 
verdict  for  the  plaintiff. 

Parka  v.  %oss,  (862)     T.10 

8.  This  la  equivalent  to  a  demurrer  to  the  evi- 
dence, and  such  an 


Id.  (lb.)      TSO 

9.  The  Act  of  Congreia  paased  on  the  24th  of 

Meptcmber,  1TS9   (1  Stat,  at  I«rg«    88,  89),  pro- 

vldea  that  ei-parte  depositions  may  be  taken  before 

n  Judge  of  a  Countf  Court 


e>^tbJB,_^d«pendlQK  niMn 

._  uuuuu  uj  Luu  oecLsjunaof 

of  the  state  tn  wblcb  the  land  In 


bound  b. 
governed  by  It 


the  high  I 

of  those  principles. 

S.  Tbe  declstona  of  the 
amined.        Id.  (lb,)      92T 

4.  Such  evidence  Is  admissible  when  It  Is  Blleged 
and  proved  that  a  loan  on  security  waa  really  In- 
tended, and  the  defendant  sets  op  tbe  loan  as  a 
payment    ot   purchaae   money,  and  the   conveyance 

(lb.)      927 


..  All    the    notes    having    been    paid 

U   and   the  acUon   not  \e>-~  " 

e  but  upon  the  original  ca 


a  judge  of  tbe  Probate  Cour 


L'fetled   his  authority,   la   t 


.,_  .,  sued,  offered  Jo  ptove  that  thers  were 

varlons    omissions    tn    ttie    woife    stipulated    to    be 
J3  li.  e«l. 


^pt    the 

imptlon  of  law  was.  they  had  been  clvpn 
e  holder  at  the  time  of  payment,  it  the 
not  80,  tbe  burden  lay  upon  the  dctcnd- 

munv.  Banket  United  States,  (225)  963 
Lisa,  a  part  of  the  consideration  beloit  the 
of  real  estate,  the  Dank  waa  not  bound  to 


dullve 


ot  c 


vevances  to  the  defendants.  Having  gli 
notes  toe  the  purchase  money,  tbe  court  w 
to  presume  that  they  were  satlsOfd  with. 
vsyancea.     U  not.  tt  w«&  Uuitt  &aM  \»  ^ 


,    their 


Gererai.  Timxx. 


daniBse  wbleb  must  neccswirH;  bavc  accrued  dur- 
iDg  Che  Toyat^.  tbe  DDua  probaadl  li  npoii  the  mas- 
ter aod  owners  to  show  that  It  was  occaslonpi]  by 
ODC  ot  tbG  perils  of  uuvlgatlDii  wltblD  the  eicep- 

Mnn   nr   thf.  filll    nt   Vnilliir 

(347)      1017 


8.  For 


rldenc 


ot  a 


rrlatn  and  bigan 


[4ld)      lOTl 

B.  Wbere  two  persons  were  Jolntlf   Indicted  for 

tit.:  a  m urde" com mlttea  upon  the  bigb  seas,  and 
were  tried  aeperatel}'.  It  wns  not  competent  for  tbe 
person  first  tried  to  call  the  otbcr  aa  a  witness  In 
bia  betiall. 

United  States  v.  Reld  et  al.,      OOl]      102.1 

10.  Tbe  trial  took  place  In  Virginia,  and  the  e-vl- 

dence  would  have  been  competent  under  a  law  of 

VlrglDl!  '  ■     


Id. 


..  i^-"* 


11.  Bv  the  34tb  section  of  the  Jndlcii... 
1T8I>,  declaring  that  the  lawa  of  tbe  aeTeral 
aball  be  regarded  as  rules  of  decision  In  t 
common  laiv  Id  the  courts  of  tbe  United 

il  otTenses  against  the  United 

which  tbe  admissibility  0 


8tui 


Id. 

12.  Tbe  law  b 


1023 


:.  Tbe  law  by  . .-    — 

f  In  criminal  cases  must  be  determined  !s  the 
law  of  tbe  State,  as  It  was  when  tbe  eourta  ot  the 
United  States  were  established  by  the  Judiciary 
Act  ot  1789. 

Id.  (lb.)      1028 

13.  By  the  strict  mles  of  the  common  law  a 
bond  of  conveyance  might  be  adduced  In  support 
Of  a  possession  of  twenty  years,  held  lu  pursuance 
of  the  bond  to  corroborate  such  possession  against 
■D  action  founded  upon  the  mere  right  of  entry  In 
tbe  obligor  or  his  heirs. 

Sargeant    v.     State    Bank    of    In- 
diana, (3T1)      1028 
1*.  But  when  the  bond  waa  given  to  carry  out 
the   policy   ot   a   state   In    establishing  the   seat   of 

Sstlce  for  a  new  county.  It  was  proper  to  allow  It 
be  given  to  the  Jury  aa  competent  evidence  to 


■t  tbe  a: 


velgbed  by  tbem  Id  expounding  tbe  provision 

.-b.)      1028 

10.  Where  ■  coort,  acting  under  a  state  taw.  ap- 
pointed a  commlsaloaer  to  convey  tbe  legal  Utle, 
after  the  death  ot  the  obllEOr  of  the  bond,  and  the 
record  of  that  court  aald  that  proper  and  legal  no- 
tices bad  been  given.  It  was  not  comoctcnt  to  offpr 
evidence  In  another 
Ing  that  legal  notlci 

s  proper  evidence  t< 

_J  the  navy  for  lmpi<, 
of  the  United  States." 

EXECUTION — 10. 
1.  Where  the  CommlaslonerB  who  acted  under 
the  Act  ot  Congress  passed  on  tbe  3d  ot  March, 
1807.  for  the  adjustment  of  land  titles  in  Missouri. 
decided  In  favor  of  a  claim,  and  Issued  a  certificate 
accordlngW.  this  declaloa  settled  two  polr"- 


2.  But   betw< 
tloQ   Of  the  cl 


a  tbe 


n  according  to  the  tl 


ahcrllfa   deed. 

Id.  I  ID.  I 

4.  The  claim  waa  founded  on  a  settlemen 
ten  vears  prior  to  the  30lh  ot  December.  1 
and  In  such  ruses  tbe  decision  of  tbe  commiE 
crs  was  Unnl  acalnst  the  United  States,  am 
titled  thn  party  to  a  patent,  which  Rave  a  pi; 
lecal  title,  and  went  hack,  by  rehillon.  to 
original    prcsvnlatlnn   ot    (he   petition.     It    c 


Id.  (lb.)      449 

6    The   orlglDftl   cUlmatit  b(^\tis  d^&A.  &  c&teat 
1140 


was  afterwards  Issued  to  bU  representative  B«ta 
Act  of  Congreaa,  passed  on  the  ZOth  ol  Mar,  MM, 
declared  that.  In  sticb  cases,  the  title  shoalo  iaor* 
to  tbe  beneflt  of  the  asalgnee.  Upon  this  ground. 
also,  the  sheriff's  deed  conveyed  a  valid  ^tle  li 
preference  to  aa  belt  ot  devisee.  The  pa  teat, 
when  Issued,  conveyed,  by  virtue  of  tbia  law.  Utr 
legal  title  to  the  person  who  held  the  equlta])lc 
title. 

Id.  (lb.)     44* 

7.  The  drmrastance.that  the  eberUTa   deed  wu 

party  claiming  under  that  deed  and  the  devlxt* 
ot  tbe  original  claimant ;  nor  was  It  of  any  CM- 

dced  from  the  sberlff.  And  an  open  and  notorlom 
possession  under  that  deed  was  ■  drcumstanee 
from  which  the  Jury  might  presume  that  the  asilg- 


8.  So.  also,  where  the  lands  of  tbe  deceaaed 
debtor  (the  orlglnal  claimant)  were  aftetwardi 
sold  under  a  judgment  against  hla  eiecntors  (con 
Foi-mably  to  the  laws  of  Missouri),  and  afterwards 
acquired  bv  tbe  same  party  who  had  purchaaed 
under  tbe  first  sherllTs  tale,  a  refusal  of  tbe  court 
below  to  iDstnict  tbe  jory  that  this  aklc  wm«  tdH 


FACTOR— II. 
See  Commercial   Law. 

FEMB   COVERT— II. 
See  Wills. 

FRAUD— 10. 

1.  Where  the  Circuit  Court  Instinctcd  tba  Jm. 
"that,  if  any  one  ot  the  mortgage*  given  In  en- 
dence  conveyed  more  property  than  wAold  he 
sufficient  to  secure  the  debt  provided  for  In  tbt 
mortgage  It  waa  m  circumstance  from  wblch  (be 
Jury  might  presume  fraud;"  this  InstmctloD  wai 

Downs  T.   Elssam,  (103)      841 

2.  Any  creditor  may  pay  tbe  mortgage  debt  and 
proceed  against  the  property ;  or  be  may  aDbleci 
It  to   the  payment  Of  hla  debt  by  otber  modes  ot 

proceeding. 


the  Insurance  of  a  Bouse  "against  fire,  the  Inauraan 
company  making  known  the  terms  upon  wbkk 
they  were  willing  to  Insure,  the  contract  waa  cob- 
plete  when  the  Insured  placed  a  letter  la  tba  pad- 
office  accepting  the  terms. 

Tayloe    v.    Merchants'    Fire    Insur- 
ance Company  of  Baltimore,     (3M1)      1ST 
2.  The   house    having  been   burned   down   wbllit 
the   letter    of   acceptance   waa    In    progreas   by   tbr 
mall,  the  company  were  held  respoaalf' 


transmltled 


mlum,  and  the 
slon  of  tbe  check  Dy  mail 
of  the  premium  within  tbi 
fd. 

e.  oi      ■  ■■ 

is.  tb 
Tbe  Bre  orcut 


a  reasonable  tlMT 


GcvEBu.  Iddkx.  xtII 

uid  the  DTcllmlnary  proofa  were  fnnilibfd  an  tbe  eoDiti  of  FVDDBTlTBiiIa,  It  does  aot  (olloir  ttut  It 

SMli  of  NoTcmber,   184S.     Tbli  wanlil  haje  been  la  to  in  tbe  couFti  of  tbe  United  Statei. 

too  late,  but  that  tbe  company  must  be  eoDildered  Id.                                                             Itb.)      6SS 

to  bare  walTcd  tlletr  being  luniiabed,  by  cefiulns  9.  The  effect  of  aueh  a  judgnieDt.  tbat  tbe  plala- 

to  lame  a  pollcj,  and  deiiTlnK  tbeir  reeponalbllltr  tiff  Is  Indebted  to  tbe  defeadaut  la  merely  to  ls7 

altogetber.  tbe  foundation  for  a  adte  taclaa  to  tr;  tlili  new 

Id.                                                             (lb.)      187  cause  of  action. 

T.  Tbe  CMM  iB  1  Peten,  2B,  and  10  Petera,  GOT,  id.                                                     (lb.)     603 

eiamlned.  10.  Wbere  tbe  United  States  were  tbe  plalnllllB, 

Id.                                                             (lb.)      18T  and  a  Terdkt  was  rendered  tbat  tbey  were  Indebt- 

8.  A  court  of  equity,  baring  obtolned  Jurlsdic-  ed  to  the  defendant  and  an  application  was  made 
tloD  to  enforce  a  specltlc  performance  of  the  con-  tor  a  mDudamus  to  compel  tbe  Secretary  of  the 
tract  by  compelling  tbe  company  to  Issue  a.  policy,  Treasury  Co  credit  tbe  defendant  upon  tbe  books 
can  proceed  to  give  sucb  Qnal  relief  as  tbe  ClrcoiD-  of  the  Treasury   wltb  the  amount  of  tbe  rerdlct. 

Id.  (lb.)      18T     refused    by    tbe   Circuit   Court.      I'or   a    mandamus 

9.  A  prayer  for  general  relief  In  tbia  case  coyera  will  only  lie  acalnst  a  ministerial  officer  to  do 
and  Includea  a  prayer  far  speclfle  perforiDBDce.  some  ministerial  act  where  the  laws  require  him 

Id.  (lb.)      18T    to  do  it  and  be  Improperly  refuaes  to  do  so. 

Id.  (lb.)     663 

11.  Besides,    there   wag    no    appropriatloo    made 

by  law,  and  no  olOcer  of  tbe  government  can  pay 

IOWA 10  ■■  ^^bt  due  by   tbe   United   Slates  without  an   ap- 

IUW4      lu.  proprlBtJon  by  Congreaa. 

The  report  of  the  commlsslonera  appointed  by  Id.  (lb.)     693 

thl«  court  in  T  Boward,  660.  to  roo  and  mark  tbe         12.  To  sanction  a  Jadgment  ander  a  plea  of  set- 
line   dlTldins    the    States   of    Mlasaurl    and    Iowa,    off  would  Tirtualiy  b«  Bllowing  tbe  United  States 
adapted    and    condcmed.    and   the   boundary    Una    to  be  sued,  which  tbe  laws  do  not  allow, 
flbaUy  astabilsbed.  Id.  (lb.)     693 

lUssDurl   T.   Iowa,  (1)      803         13.  It  Is  the  □□Itorm  practice  of  the  federal  and 

State  Courts  In  Tennessee  to  teat  eiecuUons  as  on 

tbe  ftrat  day  of  the  term  ;  and  as  between  creditors, 

tbe  lien  at  caches  equuily  to  ail  tbe  Judgment  en- 
JDDOMBNT— IL  tered  at  the  same  term. 

1.  A  statute  of  the  State  of  New  Tork  pTOvtdes,  14  where  a  Jndgment  Dy  dafanlt  In  an  action 
that,    where   Joint    debtors    are    sued    and  one    Is    upon' a  promissory  note,  was  edlcrcci  upon  the  8th 

™^nr  nlXtin    be^'lbSu  ™%  ^uiSm^t"and  e"     ^'  °'  *''^.  ?'"'"'■  .P"J>.'"'iJS"^  V  ~  ' *" 

only  agalnat   tbe    party   brought    InC 


r  plalntllt.  be  aball  have  Judgment  and  ei-    the  amount  due  until  the  lOlb,  and  upon  tbe  10th, 


court,  but  also  against  other  Joint  debCora  named    , 
In  the  ariginal  process.  In  tbe  same  manner  as  If    . 


Iginal  process.  In  the  same  manner  as  If  property,   this  deed  cannot  defeat  the   I 

all  been  taken  and  brouRht  Into  court  hv  l„j 1      u 

at  aaeh  process ;  but  It  aball  not  be  li 
le  or  execute  any  such  execution  aealns 


thsj  bad  all  been  taken 
nrfan 


not  brought  Into  cour_,  ^^                                                                 , 

«   „,?*'■='  V  K^t^"""".       _         ,    ly  >  _B^*  16.  To  note  the  precise  Ume  when  deeds  are  1 

2.  Wbere   a   Judgment   waa    given    In   New   York  for  record  Is  atlended  wllh  no  difficulty  as  betwi 

against  two  partners,  one  of  whom  resided  In  Loul-  deeds ;  but  to  settle  tbe  exact  comparative  creafi 

alana  and  was  never  served  with  process,  and  an  of  a  lien  between  a  recorded  deed  and  a  judgmi 

Kf  ™.  ^^  ^"'°Si't  against  blm  in  Louisiana  upon  by  ,  court  Is  attended  wltb  much  cmbarrassme 


,  ~a    peremptory    exception,     In    'the    ■^g  ftj^, 
■'"— t   the  Judgment  sued    Hjity  0 


IT.  Tbe  Process  Act  of  182S,  passed  by  Congrcs: 


toimded  refeii  to  state  laws  for  tbe  creation  and  effect  oi 

"'  '"■'     "■"■    liens  ;  but  the  preparatory  steps  by  which  tbey  «re 

reaCed    depcna    upon    the    rules    adopted    by    tbe 


Id.  lib.)     S48  1 

8.  Congress  did  not  Intend,  by  the  Act  of  ITBO,  i,,,,.,™    ucul-u 

to  declare  that  a  Judgment  rendered  in  one  state  united  States  cu^.^, 
against  tbe  person  of  a  cltlien  of  another,  who  bad  id  (lb )      T4S 

not  been  served  wltb  process,  or  yoluntarlly  mads        is.  Where  the  Legislature  of  the  Territory  of 

defense   should  b*ve  such  faith  and  credit  in  every  lowa  directed  that  suits  might  he  inslltmed  against 

other  state  as  It  bad  in  the  coorta  of  the  aUte  In  -the  Owners  of  the  Half-bteed  Lands  Ivlng  la  Lee 

which  It  was  rendered.  County,"   notice    thereof  being   given    through    ibu 

Wh        (h  iiflimi.nt      ht  h  w  ^n  be*sP»pe"'  "nd  Judgmenta  were  recovered  in  suits 


la.  (ID.)     o«o    newspapers,  a 

4.  Wbere  there  waa  a  Judgment  wblcb  bad  been     so  Instriuted 
■corded  under  tbe   laws  of  Louisiana,  and   thus  Webst'e 


recorded  under  tbe   laws  of  Louisiana,  and   thus  Webster  v   Reld                             ,-l^.,     ,„• 

niede  equivalent  to  a  mortgage  agon  tbe  property  19.  There  was  no  personal  notice  to  Individuals. 

of    tbe    debCor.    and    the    plaintiff    assigned    this  nor  an  attachment  or  other  proceeding  against  the 

Judgment,  and  was  then  himself  sued  and  bad  an  laod    aotii  after  tbe  Judgments 

execution  issued  against  blm,  bla  rlghta  under  the  jd                                                              lib)      T6t 

recorded   Judgment   could   not   be   sold    under    this  20.  Tbe   law   moreover    directed   that    the    court 

execution,    because  be    bad   previously    transferred  should  decide  withouC  the  intervention  of  a  jury  to 

all  those  rights.                                               determine  matters  of  fact.     This  was  Inconslatent 

Stockton  V.  Ford,                              (2r!2)      6T6  „itb  tbe  ConsCltuUon  of  tbe  United  States. 

5.  It  was  not  necessary  for  an  assignee  of  this  id.                                                     (lb)     781 

recorded  Judgment,  who  waa  defending  hlmaelf  In  2I.  The  court  below  erred  in  not  permitting  evl- 

chancery,    by    claiming    under    the    asslenment,    to  dence   to    bo  offered   to   show    that  the   Judgments 

notice  in  his  pleading  an  allegation  In  tbe  bill  that  were    fraudulent.     It    erred    also    in    not    allowing 

a  release  of  tbe  Judgment  was  Improperly  entered  the  defendant  to  give  his  title  in  evidence, 

upon  tlie  record.     His  Isslgnment  was  not  charged  id                                                              {lb )      T61 

aa  fraodulent.  22.  The  defendant  ought  also   to  ■ 


(ni.)      6T0    lowed  to  give^evfdence'tSaf  tb'e'ju'd'gmenls 
e  JndsmenC    been  obtalnei"  '-    '        -^   "'     ■ 


8.  The  attorney  who  had  recovered  the  JndsmenC  been   obtained   in  conformity  with   tbe    law  which 

which  was  thus   recovered  ^d  aligned,   was  not  requlivd  certain  preliminary  steps  to  bs  taken, 

at  llber^  to  purchase   It  when  his   client  became  Id                                                              (lb)      TSl 

sued  and  execution  was  Issued  agalnat  him.  28.  Tbe  mles  of  common  law  require  that  the 

_       Id.   ^                  ^             ^        ,      „    <'"-(      ",'"  verdict  most  find  the  matter  In  issue  between  tho 

T.  According    to    tho   praetlca    in    Pennsylvania,  parties,  and  tbe  Judgment  mnst  follow  the  verdlel. 

where  a  defendant  pleada  set-off,  tbe  Jury  are  al-  ff  QQt    the  Judgment  most  be  reversed, 

lowed  to  And  In  tbeIr  verdict  the  amount  that  the  Bennett  v.  Butterworth,                 (669)      B6B 

Claintlff  Is  Indebted  to  tho  defendant,  and  accord-  Tiitir,«irM'r      10 

ig  to  their  mode  of  keeping  records  this  result  la  juuCjMh.hi— li 

entered  by  way  of  note ;  e.  g. :  "new  trial  refused  1.  In  Loolslana,  the  Supreme  Court  of  the  Stats 

and  Judgment  on  the  verdict."  reviews  tbe  questions  of  fact   as  well  as  of  law 

Beeslde  v.  Walker,                         {2T2)     893  which  are  brought  up  from  the  courts  below:  and 

8-  Although  Uila  may  bs  A  good  record  in  tbe  when  It  reverses  a  Judgment  upon  etthar  giouDd. 

IS  L.  ed.  1141 


It   dTM   tli»  iuagmtat   ' 


Omkru.  Ihdex. 


rhlch   ttc   iDferior  eoart 


_..  „ nlT  rtTlcw  gueitlona  ol 

rore.  wlirrfl  the  Talldltr  of  a  xer- 

K  brauelii   Inlo  queitlOD.  th«  pr&c- 


bai  the  power 
below,   e*iamu 


I   iDRppllcable    In    tbe    ( 


toenl    teriDB   ti 


I   the  Jarv   found   ■ 

the  plalntLR  In  a 
rltbaiil  llDdlDK  the 
Id  practli:e  of  LoulB 
he  <«urt  (ben  g»TK  J 
i.  thli  would  bi 


the  Circuit  Co 
the  CBK  muit  I 
be  proceeded  lu 

2.  The  declBl 


ot  the  State,  but  csoii 


tb»  ..    _  _ 

]ud=i>d  to  be  a  cause  of 
by  the  Supreme  Court  ' 
M  keld  bj  tb[*  court. 

7  of  the  Terdlct 

It  by  the  li 


S.  B7  a  atati 

"aBslRDeei  far 
truHtuea"  were 


be  JiidBfd    i 

Sthe  rules  of  the  common  law  and  the  etutuiei 
the  Cnlted  Stated,  and  not  by  the  laws  and  prac-    , 
tiee  of   Loul-Iana.     TUP  Act  of    1S24    (4   atat.   at 
lAiSe,  62)    does  not  Include  such  ■ 


Id. 


J^«^^' 


a  poirer  ot  ameodlng  the  verdict.  Ihe 
;iin  atnnd.  becauee  the  plea  bavins  been 
nslderatlon  was  bItsq  for  tbe  note,  and 
'   r  the   plaintiff,    It   nccesaarllr 


Itor  wUu  ullotit 


found  tbat  the  whole  a 
Id. 

e.  The  3Sd  section  of  the  Judiciary  A 
for  this  cage  by  eulolnlDi  upon  this  ci 
renrd  niceties  oC  ibnn.  and  M  It  was 
le  Peters,  :i21. 
Id. 

T.  The    Constitution 
SUte  ludei 
but  this   Is 
Clrcu]       ■ 


whfch  \ 


Lonlslane    requires    the    1 

^..K    >».n)ns   for  tbetr  declsl 

operative  apaa  Che  ludKei  of 
'  -■--    United  Stains.     On   the 


Id. 


D  this  ■ 


(lb.) 


7.  The  prlnc 
r   more    tritiui 


'Igs  tbe  follow- 


, d  code  of  Virginia  In  IBID, 

the  lien  created  upon  land  by  a  judgmeot '" 

same  as  la  Kogland.      In  b-^ ■-  •>- 

ioR  rules  prevollnl : 

1.  That   tbe    Hen   of   tbe  Judgment 
tlrelv  from  (he  right  ot  the  plalnlW  t.        . 
~'~"  '    ]iid  cbui'KG  the  goods  and  the  moiety  of  the 


S.  But  tbe  p 
be  considered  a 
piled  wlCb.  an 


e  delitc 


of  [be  detendan 


ivv.,..,u  „u  ,:o  chnrce  them  by  an  , 
llscharRFS  from  liability  Ibe  bod;'  | 
and  tbe  remaining  moiety  of  "" 


2.  That  the  capbs  ad  satUIaclendum  eiecutf'd. 
Is.  pro  lonto.  a  satlafactlon  of  the  Judgment  which 
reli'iises  jiroprlo  vigore  any  previous  lien  upoa  ibe 
laudH  and  liihltiltx  nil  l■e«ou^^e  against  the  Boods 
and  cbalti'ls  or  lands  of  ttn'  debtor,  wltb  tbe  eicep- 
tlons  of  the  In^lancei  ot  death  whilst  charged  In 
eiecullon,  or  of  an  pscape  from  prlsub,  or  a  rescur. 
Sn-.-irt  V.  McCnuir,  (40T)      1043 

9.  A  dlachargo  under  the  Art  of  roogress  tor  the 
relief  of  persons  Imprisoned  for  debt  (2  Stat,  nt 
ljir!;e.  4,  aec.  2i  did  not  restore  the  lien  originally 
creuled  by  tbe  Judgment,  and  waived  by  lasulnc  a 
es.  SB.       Id.  (lb.)      liil.'! 

10.  In   IHin.    tbe   State   of  Virginia   revised   her 


.■ode.     By  a  port  which  w 
aCler  tbe  l^aiinnce  of  ■ 


J  url  edict  Ion  of 

admi39lon  took 

SIcNully 


the  terrlloi 
tbe  aulbor 
Izlng   Its   ( 


bad  a  EDod  title  when  compnred  with  a  clalu 
under  tbe  lien   irhlch   cilsted   In    1817,   but   wLi».ii 
had    been    waived    by    Issuing    a    capals    ad    aatls- 


13.  The  appval  did  not  remove  the  case,  and  tbe 
nrlt  Of  error  wa^  sued  out  too  late  to  stay  execu- 
tion. It  h  Immntcrtftl  nbettei  tt  ma  a  m\iU3ta 
«l  tbe  party  ot  tbe  eoort. 


Oib.^     VlU^t&H'^u&w 


axNXEAi.  Index. 


wtttahi  ItB  tarrttoiTi  except  ao  far  ■■  the  powen  el 
tb«  State*  in  tUa  respect  are  reetralned  or  dntlee 
aiHl  obllntloDB  ImpoBcd  upon  tliem  by  tbe  CouU- 
tutloD  of  the  Doited  States. 

Stradpf  et  al.  t.  Oraham,  (82)     83T 

IG.  There  la  DOthlnB  tn  the  Constltatlan  of  thn 


a  stale  eoart.  and  the  Supreme  Coart  of  the  itate 
decided  adTerselj  to  tbe  claim  of  the  Marshal.  It  Is 
wlttalD  tbe  larladlctlon  of  this  court  to  review  that 


l*w  of  Seotuckj  upoD  this  subject. 
18.  The  Ordlns 


Itself    super-     thlt 


It  will  take  JutlBdlcUoii 


, jualItT,  which  theT  would 

.1  the  ordinance  continDed  to  be  In  force 

after  It*  adoption. 

Id.  (lb.)      33T 

IT.  Such  of  the  proTlslons  of  the  Ordinance  as 
are  yet  In  force  owed  their  ralldlty  to  Acts  of  Con- 
gress passed  under  the  present  CoDsCItutlon.  durlag 
the  territorial  government  of  the  northwest  terrf 
torj.  and  since  to  tbe  CoastltutloDB  and  lava  o( 
the  Btatea  formed  In  It. 

Id.  (lb.)      337 

IS.  Tbe  seTenteentb  aeetton  of  tbe  Act  of  IBSfl 
gtrea  the  riBht  of  appeal  to  this  coort,  when  the 
Runi  In  dispute  la  below  the  Talae  of  two  thousand 
dollars,  "In  all  actions,  suits.  controTcraleB  on 
cases  arising  under  an;  law  of  the  United  States, 
granting  or  conflnnlng  to  Inrentors  the  eicluelTi 
right  to  their  iDTentlons  or  dlscOTerles,"  proTlded 
the  court  below  shall  deem  It  reasonable  to  allow 
the  aiHieBl. 

WIlBOD    T.    Banford,  (90)      344 

IB.  But  a  bill  filed  oq  the  eqaltr  aide  et  the 
Circuit  Court  to  set  aside  an  assignment,  npon  the 
ground  that  the  asalFfnee  had  not  com  piled  with 
the  terms  of  the  contract.  Is  not  one  of  these 
ennmemted  cases:  and  the  valoe  In  dispute  being 
leas  than  two  thonsand  dollara,  this  court  baa  no 
Jorlidlctlon  orer  the  case. 

Id.  (lb.)     344 

2S.  If  the  defendant  In  an  electment  suit  elalma 


Webster  v.  Beld,    " (437J'      ._. 

T.  Where  the  Admlraltj  Court  decreed  that  a 
Teasel  should  pay  salvage  to  the  amount  of  <Hie 
fifth  of  her  value,  and  that  value  waa  shown  to  be 
tS.eOO,  an  appeal  to  this  court  would  not  lie,  for 
want  of  lurlBOlctloD. 

Spear  v.   Place,  (S22>      TBS 

8.  It  la  tbe  amount  of  salvage,  and  not  of  the 
vessel,  which  tests  the  Jutlsdieuon ;  tbe  lalvag* 
ODlT  being  In  eontroversv. 

Id.  (lb.)      TIHl 

9.  The  master  could  not  properly  represent 
(without  apeclal  authority)  the  eonElfaeea  of  the 
cargo  who  had  received  their  respective  conalgn- 
menta  before  tbe  filing  of  the  libel.  They  Ilvfd  in 
the  place  where  the  court  was  held,  and  ought  to 
bave  represented  their   own   iDtereaCa. 

Id.  (lb.)    toe 

10.  The  master,  tberelore,  cannot  appear  tor 
tbem  all  conjointly,  and  In  this  Case  the  amount  ot 
salvace  to  be  paid  bj  the  larsest  eooalgnee  would 
be  only  tl.138.80. 

Id.  (lb.)      T9a 

11.  Neither  tbe  aalvagt  upon  tbe  vessel  or  cargo. 
1 > —    . m.i..[  Inamount  to  bring  the  case 


in   tbe   Uexlcan   kepubll 


a  of  t 


title,  this  court  has  lurfsdlctlon,  under  the  tvfeoty- 
ftftb  section  of  the  Judiciary  Act  to  review  that 
•teclslon. 

Henderson  t.  Tennessee.  (311)      434 

^21.  But   It   such   defendant   merelv   sets   up    thp 


the  dftebdant  Id  the  ejectment,  this 

Jarlsdlctlon  to  review   tbat  declalon. 

Id.  (lb.)      4M 

22.  In  order  to  jilve  JnrUdlctlon  to  tb!a  court,  the 
party  mast  claim  tbe  rlpht  for  himself,  aid  nnt  for 


a  Uilrd  person.  In  wbc 


JDRISDICTION— 11. 


paid  Info  tho  i  .        ...  .. ._  

tbe  case  within  the  JnriBdlctlon  of  tbiq  court,  al- 
though an  aereement  by  counsel  wHsHled.  admit- 
ting tbe  TaUie  of  the  vessel  to  be  more  than  two 
thonsand  dollars, 

Cruner   v.   United   Ststea,  (193)      847 

2.  This  agreement  would  be  evidence  of  the  val- 
ue. If  nothing  to  the  couCrary  appeared  In  the 
record.  But  the  decision  of  the  court  would  only 
determine  the  right  to  the  proceeds  of  sale.  ylz. : 
tSOd,  and  the  case  must  therefore  be  diamisscd.  for 
want  of  larladlctlon. 

Id.  (lb.)      047  ; 

S.  By  tbe  lawa  of  Mlaalsalppl.  where  a  Joint  ac- ! 
tlom  la  brought  upon  a  bond  or  note,  the  ca^e 
aniat  b»  finally  dlapoied  of  In  the  court  below,  with 
Taapeet  to  all  tbe  parties  upon  the  record,  betare  It 
Is  carried  up  to  the  appellate  court;  otherwise  it 

United    States  y.    Olranit,  (22)      6S7 

4.  Where  this  error  occurs,  the  practice  of  this 

eoort  la  to  dismiss  the  eaHe  lor  want*  ot  Jurladlc- 

tloa,  and  remand  It  to  the  court  below  (o  be  pro- 

ended  In  and  finally  disposed  of. 


, — . 1  Id  the  Circuit  Court,  which  was  taken 

Mt  Of  Ma  eostodr  by  a  writ  of  replevin  Issaed  by 
IS  L,  ed. 


more  Ueiican  Corapanv.  i ^ 

to   fit   out   an   eipcdltlon   against    Mexico   undu' 
General  Mlna.  In  1816. 

Id.  (tb.)      TSB 

14.  Tbe  proceeds  of  one  of  tbe  shares,  of  this 
company  were  claimed  by  two  parties,  one  ea  be- 
ing the  permanent  trnatee  of  the  Insolvent  owner 
of  the  share,  and  the  other  as  being  the  assignee 
of  the  provisional  trustee,  and  afterwards  tbe  as- 
signee of  the  Insolvent  himself. 

Id.  (Ih.)      798 

IG.  The  Judgment    of    the    Court    of    Appeals  of 

Maryland,  that  the  latter  claimant  Is  entllled  to 

the  money.  Is  not  reviewable  by  this  court  under 

the  twenty.fifth  section  of  the  Judiciary  Act. 

Id.  (lb.)      TSO 

15.  Tbe   deeds   o(  conveyance   filed   as   eihlbtta 
show  tbe  property  to  have  been  sold  for  two  ihou- 
asnd  dollars,  and  that  It  was  afterwards  converted    ' 
Into  a  sugar  estate.     This  la  anfficient  to  maintain 
the   Jurladlctlon   of    this    court. 

United  States  v.  Hugbea,  (6S2)      SOB 

JURISDICTION— 12. 

1.  Where  a  bank  waa  chartered  and  Its  charter 
repealed  by  the  Legislature  of  a  territory,  the  quea- 
tlon  of  the  validity  of  the  Repealing  Act  cannot 
be  brought  before  this  court  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 

Miners'  Bank  v.  State  of  Iowa,        (1)      86T 

2.  The  power  of  review  Is  confined  by  that  sec- 

extend  to  those  passed  by  Territorial  Legislatures, 
Id.  fib.)      86T 

3.  Where  the  hlgbest  court  of  a  staM  affirmed 
the  Judgment  of  the  court  below.  In  consenuence  of 
an  equal  division  between  the  Judges  thereof,  such 
ludgment  of  affirmance  Is  considered,  when  the  ease 

' ■•*  here  under  the  twenty-fifth  section  of 

' )f  tl 

1,59)      

paased    on    the    3d    of 

irge, --  '■*     - 

>n  of  letters,   paekagea.  < 


Gekebai.  liTDn. 


commercial  tnnBaetloD,  * 


■  wllbln  the  prohibition  20.  Th«  Portmaiter-Qcaeral  directed  that  If  Itt 

01  loe  aiainie.  wrappere  of  ngwapapera,  pampbleta,  c- — '- 

UDlti-d  States  t.  Bromler.                 (S8>      MS  abould    tw    round    to    coaUln    ■ —    — 

a  Under  Ihe  Act  ot  Congreaa  OBBsed  on  the  Slot     ' —        '     ■'-* 

of  Maj.  1844  (6  Stat,  at  Large.  Bsst.  directing  tbe 
HduI  judgmenta  [n  a  circuit  court  In  an-  -'-"  -- 
Uon  broucht  b!  the  United  States  for  tt 

court  without  regard  to  tbe  sum  or  value  In  con-  SI.  The  part  of  Che  order  relattnK  to'  miirli  or 

troven;,  thia  court  can  exercise  Jurlsdktloo.     The  algns  was  not  Justified  by  the  law. 

revenue  of  tbe  PostoOlce  Uepaitment  la  a  part  of  Id.                                                                (tb.)     900 

tbe   revenue  of  the  government.  22.  Henee,  where  a  poatmaiter  refased  to  dellin 

Id.                                                              (lb.)      906  a   newspaper   upon   whlcb   tbere    tvaa  an    "initial.' 

T.  The  Act  of  Congreu.  psued  on  the  lat  Mb;,  unleaa  toe  persons  to  whom  It  was  addressed  Kould 

1S20  (3  Stat,  at  Large,  66S).  enacCa,  "Tbat  no  land  pay  letter  postage,  he  waa  properl;  held   liable  Is 

sball  be  purcbaaed  on  account  of  the  Cnllcd  States,  an  action  for  trover.     It  was  not  a  case  camng  fw 

except  under  a  law  aothorlilng  aucb  purcbase."  discretion  In  the  discharge  of  bla  duties.     The  lav. 

Mellaoa   v.    Lagow,                               (BS)      S09  and  not  the  Instructions  of  a  department,  tumlihei 

8.  Where  land  was  conveyed  to  trustees,  for  the  the  guide  to  officers. 

parpose  of  paying  a  debt  due  to  the  United  States,  Id.                                                               (Tb.)     990 

and  the  highest  court  of  a  ataCe  decldr'd  against  a  23.  The  StaU  Court  has  Inrladlctton   to  try  Ihr 

title  Het  up  under  that  deed,  upon  the  ground  tbat  case.      Slate  coarta  tiad  Jurisdiction  over  all  ata 

tbe  deed  was  In  violation  of  the  Act  of  Congress,  of  trover,  and  the  Constltntloo  of  tbe  United  Slalei 

**-'-   ~  '~B  Jurisdiction,  under  tbe  twenty-Qfth  did  not  abrogate  tbeir  Jarlsdlctlon  In  such  caaet  u 

.    i_.«.i I..     .,   review    that   de-  the   present. 

Id.  (lb.)     9M 

lib.)      S09  24.  Where  several  owners  of  ft  cargo  filed  Ifbeli 

e  the  pounds  of  the  decision  of  toe  So-  In  rem  against  the  vessel  for  damaees  done  to  Ibr 

-t   of  tbe    State   are  not  stated   In    tbe  goods,  and  these  libels  were  consolidated  by  order 

"'  """  ^J''?''  afterwards  decreed  damages  in 


— juiT    numuacrlpt  st 

of  any  kind,  eltber  written  ar 
nuLuniTu.  ui  marks  or  signs  made  in  aaj  way.  bi 
whlcb  Information  shall  be  asked  ar  communleatid. 
it  should  be  charged  with  letter  poatase. 


inia   couri   uas   juriBuicLIUD,    uim] 

section  of  tbe  Judiciary  Act, 


Conrt.  and  whetber  they  were 
In    tbe   Judgment    of    the    Supr 


irlly  Involved     dami 


n  $2,000,  those  caai^  where  the 


t   of   tbe   United    Stat 

Wllllams'a  Trustee  t.  Oliver,       (111)     6 

11.  Under    this    treaty    a    sum    of    money     w 
awarded  to  be  paid  to  Che  DMmt>ers  of  tbe  Baltlmo 

nt  out  an  expedition  against  Uexlco.  under  Oeoer 
Mloa,  In  ISIS.  See  the  case  of  QUI  v.  OUvei 
Hliecutors,    11    Howard,    620. 

Id.  (lb.)      9-.. 

12.  Tbe   proceeds    of  one   of  tbe   shares  of  this 
company  were  claimed  by  two  parties :  one  a     ' 
Ing  the  second  permanent  trustee  of  the  Inso 
owner  of  tbe  share,  and  the  other  as  beiug  tb 
slgnee  of  tbe  flrst  permanent  trustee. 


14.  Thiq  decl^ic 


itditlonal   fact  that 


which  tbe  law  was  drawn 
inn  the  obligation  of  a  cf 
had  been  no  such  law.  t 
I'ourt  would  hove  been  th 
Id. 
in.  Thn  torroer  decision 


of  this  con 

Dd   explained. 

a  case  within  the 
prescribed  hv  thi 
ct.  It  U  nccesjn- 
t  th[>  point,  el' 


it  the  Jndi- 

<Ib.)      915 
reviewing 


.  The  isth  and  aoih 
I.  passed  In  1825  (' 
'  a  wrltinE    "  "    " 


II-  point,  elrlnp  lurlsdic- 
Ised  and  decided  In  tbe 

1   and    Banking 

1165)      MS 
ons    upon    this    subject 


of  the  Act  of  Con- 
a  from  being  wr"- 


section  of  tbe  Jndlcli 


risdictlon. 


Linton  T.  Stanton,  (423) 

-'    would  have  been  otherwlae  It  the 
-' ---      '     the  exemption  claimed  i 


105D 


bad  been  advene  ti 
tbe  law  of  Congres.. 

Id.  (lb.)     1(60 

27.  Promises  alleged  to  have  been  nude  bj  tbe 
bankrupt  after  bla  discharge  are  not  tbe  aubiect  of 
Jurisdiction  under  tbe  25t%  aectloD.  The  dectalMi 
of  a  state  coTirt  upon  their  effect  cannot  be  re- 
viewed   by    this   court 

Id,  (lb.)     1050 

For  JurisdIctloQ   In  Admiralty,   see   Admiral^. 

JURlSDlCTION(or    SufeBui    Cotr.BT).— «. 
See  I'hancery. 
■    Slate  courta_  have  a  right  to  decide  upon  "' 


e  of  line 


under  tbe  twee 
Almone! 

2.  Where  the  __ _.. 

the  iitieants  did  cot  COD 
the  losing  party  alleged  .      .._ 

was   void    under    the   correct    Interpre 
Act  of   Congreas.   this  circumstance  d 
le  wltliln  the  JuriadictlOQ  of  thli 


..   land,  and  thin 

to   review   those   decisions 
tlon  of  the  Judiciary  Act. 


coatlict  with  each  other,  tnit 


Id. 


.  ....  Is  tbe  Jurisdiction  aided  beci 

irt  Issued  a  perpetual   iDjunelinTi 
party.     This  WJ .--.j. 


Incident  to  the  di 


4.  Where  tbe  defendant  pleaded  bis  discharge  un- 
er  the  Bankrupt  Act  of  1841  passed  by  Congress. 

He  case  to  thii  court  to  he  reviewed,  under  tht 
Kenty-fifth  seclion  of  tbe  .Tudiclary  Act. 

Strader  et  al.   v.   Baldwin.  (261)      ISO 

B.  Tbe  defendant  pleaded  a  privilege  or  exemp- 
ion  UDder  a  statute  of  tbe  United  States,  and  tbr 
eclalon    was   In    favor   of   It. 

'•*  (lb)      ISO 

.    therefore,    be    dlimlssed,    for 

(lb.)      130 

T,  Juriadlctlon  is  acquired  tn  one  of  two  modes 
-first,  as  against  tbe  person  of  tbe  defendant,  bv 
tbe  service  'of  process,  or  second,  bv  a  proccdnre 
'     '    ■■  jperty  of  tbe  defendant  Within  the 

the  court.      Id  the  latter  case,   the 
lot    personally    bound    by    tbe   jndg. 


ten     on     a     newspaiwr,    or     olh«     TJTi'M.eft    pa-wt,*,      8.  Tbe  Judiciary  Act 
pflmpblet.  or  mneanlne,  and  tianaoAttti M  tatv.     XIot  'Cb*  ^*i\*tKi. "bi  i.^\» 
Teal    V.     Velton,  ^^'**^     Wft  >  cVicaW  m  ftWeiV-A  Tsm 


- ^perty  In  question. 

Lessee  v.  Otis  et  al..  (SUB)  ]$4 
of  1130  made  no  provtsioa 
.  eaart,  of  Judemeota  of  the 
xiA  Vn  <SI^n«L1a^  Quaa;  and 
'ttiiw^.^i  ^,  \.^,  \.V, -W, 


unlshment,  net 


I   Di>oa   thetr   Tenllct, 

_   . —  -, —   — „ r  a  new  trial. 

wan  oppoaed  In  crlmiD&l  cues.      Tbere  !■.   tliere-  United  atatea  T.  Beld,                        361     1063 

(ore,  no  ceneral  law  glrlat  appallata  Jurisdiction  4.  For  wbac  wm  proper  evldenc 

to  tlilB  court  in  such  cases.  intj.   In    a  suit   broustit   bj   a    mm 

_ForBrth    T,    United    SUtes,           (B71)___282  offleer  of  tH^  nayT_  fir   Improper  j 

ws,  ^47.  e 

."Florida  "i. 

Included   all    cases,    whetliar   of    cWU    or    criminal  LANDS,    FDBLIC — S. 
Jurisdiction. 

Id.                                                      (lb.)     2R2  See  ChaQcery. 

10.  Under  tbls  Act.  this  court  can  rerlse  a  jiidg-  See  Trentlee. 

ment  ol  the  Superior  Court  of  tbe  District  or  West  1.  Ttie  Act  ot  Coagress  of  Uav  2B,  1824  (4  Stat. 
Florida  in  a  criminal  case,  which  originated  In  at  LargL',  e2).  lor  enabling  clalmunts  to  lands 
October,  184S,  and  was  trunsterred  to  tbe  Ulbtrlct  wlthtn  tbe  limits  ot  tbe  State  ot  Uissourl  and 
Coart  or  the  United  States  tor  the  Northern  Dls-  Territory  of  Arkansas  to  Institute  praceedlDis  to 
trlet  ol  Florida.  try  the  validity  oI  their  titles,  and  which  was  re- 
Id.                                                             (lb.)      262  vlved   by    tbe   Act  or   June   IT.    1(144    (S    SUt.    at 

11.  Proceeding,  therefore,  to  revise  the  J u dement.  iMrgt,  6T(t),  did  not  embrace  wltbln  Its  operation, 
this  court  decides  that  tbe  lurlsdlctlan  of  the  ter-  complete    or    perfect    titles    to    land. 

rlLOrlol  courts,  of  which  the  Superior  Court  was  United  atates  t.  Keynes,  (127)  74 
one,  ceased  on  tbe  erection  of  the  territory  Into  a  2.  It  applies  to  Incomplete  titles  only,  derived 
stale,  on  Ihe  3d  of  MarcH.  1B45.  The  proceedings  ellber  from  SpanlBb,  French,  oc  British  Slants,  and 
before  the  court  in  wblcb  tbe  Indictment  was  of  these  piovided  for  such  only  as  bad  been  legally 
found  were,  consequently,  coram  Don  Judlc«,  and  Issued  by  a  cgmpetent  authority,  and  were  pro- 
void,  tected  by  treaty. 

Id.                                                             (lb.)      2S2  Id.                                                               (Ib.|      74 

JURISDICTION   (OF  Ixnuoa  COtnrS)— 9.  „»:  The  i^f' „",  "li't?  J*,."^ .r;^^'^!^..?^  ^r'*^^ 

^  1.,  Whilst  Florida  was  a  territory.   Conere«  ei;.  Siict^lt^e^s'  ^nW JriSl^f^.t^'tt^^tt    St 

tabllahed  courts  there,  In  which  eases  apwpprlate  merely  to  provide  a  remedy  by   which   legal.  Just. 

to  federal  and  state  JurlsdlctlOQS  were  tried  todls-  and    bona   tide   claims    might   be   established 

erlBllnately.  Id                                                        lib)     T4 

_    -.^^5?*''  *'   "'■!   T:.^*"^*!-    ._      J^.^*      *'*  *■  Tbe   Treaty  of   Bt.   Ildefonso,    between    Spain 

X  Flordla    was    admitted   Into   tto   Onion   u    ■  ^id  tbe  b'rench  feepubllc.  and  that  of  Paris,  bctiiecn. 

sUte  on    tbe  3d  of  March,   1B46.  France  and  the  United  States,  should  !»  construed 

'^-                             .    ,.     „                  Vp-i    .1*?  as    binding   on    the    parlies   thereto,    from    ihe    re- 

r„i'"  ^^,."  ''^'Ti?"'' .??'  epectlve  dates  al  those  treaties. 

iiitBiTr     then   holding  theic  la                                                                  (lb.)      74 

tbe   United    Staled  5.  (jpon  no  plsjiBlble  prsteit  could  It  be  denied 

__  —                  .    __    1    unUI    superseded  that  tbe  Treaty  of  St.  lldefonao  was  obligatory  up- 

under   the  State  constitution.  on  Spain  from  tbe  period  of  her  acceptance  of  tbe 

,    „1^-.^,          ,  ,     ,,>                 „         ..'^''■!      "^  provision   made  for  the  Duke  of  Parma,  In  pursa- 

4.  But  this  article  did  not  continue  the  eilsteace  bq^^  of  that  Treaty    vis  -  on   tbe  21st  of  March 

ol  courts  whldi  had  been  created,  as  part  of  the  iRni    or  from  the  date  at  which  she  ordered  the 
ler  of  the  Province  of  Louisiana  to  France. 

.    ^  .   ^         ....     o,--.--      --5     "1  t""  Ifi'l"  <*'  October.  1802. 

B  Legislature  ot  the  State  passed  id                                                                tlh\      74 

—sfer  from  tbe  Territorial  to  the  e    A  grant -        .._*'. 

rases  except  those  cocntiahle  by  gncd  on  tbe  2i. , 

tnd.  In  184-,  Congress  provided  within    the   11ml 

lui   lui  imuBici  ui  these  to  the  federal  courts. having  parted  wiin   ner  title  to  tnm   rrovince 

.    ™J^-  .  _        ,.          .,...,.  J  .     ""ll    ."r  France,  ty  the  Treaty  of  St.  Ildetonso,  on  the 

t.  Therefore,   where   the   territorial   court   took  of   October.   1800 ;   and   France   bavng   ceded 

coenliance.   In    1840.   of  a   case   of   libel.    It  acted  game  Province  to  the  United  States  by  the  Tre 

wllhOdt  any  Jurisdiction.  of  Paris  of  the  30tb  ot  September,  1803. 


2.  Thi 


7.  The  case  of  Hunt  t.  Palao.  4   Howard.  689,  7.  Such  a  grant  could  not  be  protected  by  that 

commented  oa  Ud  eiplalned.  article  of  tbe  Treaty  of  Paris  which  stipulated  for 

(lb.)      116  the  protection  ot   the    people   ot  Ixiulslana    Id   the 

I.  free  enjoyment  of  their  liberty  and  property;  the 

Judge  ot  the  rcsponsl-  ''^™    "property,-    In    any    correct    acceptation,    bc- 

11  iiiK  customs  fop  tresButy  '"•  sppllesble  only  to  Doanralonn  op  riirhts  foiinrt. 

Morgan.                (154)      643  thorlty ^competent  t. 

?r'I,n*wn'^'''ri"r»'l-fBrt^Rnrt''"rom%'pte  8.  The"  circumstance,   that   the   Spanlsh'sTithorl" 

grant,  was  one  for  the  rourt    and  not  for  the  Juiy  "™  retained  possession  of  poptlona  of  I^ulalnna  till 

United  States  V.  Turner,                  (803)      867  '5*   f^"    ^^°-J^^    "f^    authoriie   the   Issuing   of 

TUDw      in  grants    for    land    by    those    autborltlea,    upon    the 

JUKY — IJ.  eround  that  they  constituted  a  government  de  facto, 

1.  Where  persons  were  Indebted  ta  a  bank,  and  Spain    having    long    previously     ceded    away     hep 

Save  their  promissory  note  for  tbe  amount  ot  the  right    of    soverelEutv,    and    ber    jusne.'Slon    subsc- 

ebt,  the  mete  acceptance  of  tbe  notes  by  tbe  bank  quently    thereto    having    hcpo    I'Ver    Irc.itod   bv    Ibc 

did  not  necessarily  operate  as  a  satisfaction:  and  United    States    as    wrongful,    viz.:    after    October. 

whether   or  sot    tbere    was   an    agreement    at    the  18O0. 

time  to  receive  them  In  satisfaction,  or  wbetber  tbe  Id.                                                               (lb.)      74 

clreanutances  attending  tbe  transaction  warranted  9.  Tbe  decisions   of   this   court   In   the  eases  of 

such  an  inference,   were  guestlona   for  the  Jurv.  Foster  v.  Nellson,  and  Rnrcia  v.  Lee.  suainloiug  the 

Lyman  v.   United   States  Bank,    (225)      SOS  construction    of    tbe    Potlllcal    Dcparlmcot    of  tb<- 

2.  Before  the  defendants  became  Indebted  to  tbe  covernment    upon    Ihe    ciuestlon    of    tbe    limits    of 
Bank,  the  Bank  had  made  a  compromise  ot  certain  Louisiana,   reviewed  and  conllrmed. 


lalms,  which,  amongst  others,  were  the  subject  ot  Id.  (Ib.>      74 

Ld«  sale  by  tbe  Bank  and  purchase  by  the  defend-         10.  After  Ibe  cession  by  Georgia  f"  ths   TTnii.ii 
ant*.     Two  of  the  defendants  had  knowledge  of  tbe    States.   In   1802,   of  all  the  terrifor] 


-f  this  compromise,  and  their  knowledge  : 

muat  be  considered  as  extending  to  the  other  dc-  rongress   ,__    _   —   —    ._   

fcndanta.      It  was  a  question  for  the  jury  to  deter-  conflrmtng  certain  titles  derived  from 

■Ine  what   the   defendaots    pupchased,  or   Spanish   governments,    --- 

Td.  (lb.)      685  Bloners  to  bear  and  decldi 

S.  Without  laying  down  any  general  rule  how  r^i-  decision  was  declared  to  ] 

the   affidavits    ot   Jarors    Impeaching   tbelr    veni  :t  La  Kncbe  et  al.  v. 

ought  to  be  received.  It  la  decided    "        -       --     ■  

-•  '-•0  Jurors,   staU —  "— •  — '■" 
a  newspaper  n 


Gbtcui,  InxK. 


lAoM  claim*  hta  beeo  Bled  wlUi  tbe 
leported  to  Codctmb. 

Ui  Hocb*  It  ■!.  T.  Joaim,  *t  k1.       (155) 
42.  A  giaot  of  laDd  on  the  Dortb  aide  of 

ItDde  31     [agued  In  17SD   b;  th*  Qoi 


B«cUt*T  anrd    ""idletabla,   uid   pi 


Oenenl       r«atlea 


Loulaiaaa  and  Weat  Florida,  was  Told,  becaoac 
me  United  fitalea  owned  all  tbe  councrj  to  the 
Dorih  ol  latitude  31'  under  the  Treat;  of  i;h2. 
•JonseQuentlT,  do  title  to  land  bo  panted  could 
paas  b;  deacent. 

Id.  (lb.)     as 

18.  But  the  anbaeqaent  leslalatlon  ot  Congreaa 
«onterred  a  title  emanatlni  Irom  the  Dnlttd  Statea, 
■nd  vested  It  in  the  peraon  to  whom  the  eommla- 
■loners  awarded  ttie  land. 


iDoulra  Into 

, a  facta,  In  a  collatetal  actloo,  with  ft  Tlew 

a(  Impeachlni  that   tltla.     It   1b  equlvatent  to  a 

^"'  *Id.  (lb.)     S6 

16.  Where  terrltotj  la  ceded,  the  nBtlonal  char- 
■cter  coatlnuea  for  eomtoerclal  purpoaea.  until  ac- 
tual dellTery:  but  between  tbe  time  of  slgnlnB 
tbe  treaty  and  the  actual  delivery  of  the  terrfiorj. 
the  BOTcrelgntT  of  tbe  ceding  power  ccBaes.  except 
for  Btrlctlj   municipal  purposes,   or   euch   an   eier- 


rpoeea  under  a  sei 
e  better  title.  Ttat 
in    title   which    thi 


United   Btatea   < 
et  ol.  T.  NlcholBO 


„. led  under 

0  BpeclUc  tract  of  land  being  deslfcoated   for  him 

1  the  treaty,  this  court  abatalaa   from   eiprentaii 
n  opinion,  that  belos  the  lexal  queatlon   pendli) 

Id.  ■     '  ((b.)      IJS 

SO.  There  were  two  conHIetlos  elalma  to  land  la 


uBHeHBiuD  cunuuuina  uaivn  uf  ^toi  ;  Eoe  ouKr 
lunded  upon  a  SpanlBh  grant  In  1T8S,  with  paa- 
MB  [on  conttaulng  dawn  to  1818. 

Doe  T.  EaTava  et  al.,  (421)     SCO 

31.  Both  theae   elalma  werr    — -- — *    '-  "-- 


.  .  lanced  each  olber,  i 
lOk  to  other  evidencea  of  title  la  or 
rights  of  the  partlea. 


'.  The  Spanish  Ooieraor  of  Lioolalan 
ctore.  no  rlgbt  to  grant  a  perpetual  fen 
■    —   —i  liJlh  of  FebrUBry,   1801;  aud 


t^J 


Id. 
18.  The  P 


(lb 


-.    ,.-j  Act  of  May  2»th, .._ 

fcrred  certain  rlgbta  upon  vettlera  upon  the  public 
landa.  upon  proof  of  aettlemect  or  ImproTeroent 
ttelDg    made    to    tbe    aatlsfsctlon    of    the    register 

and    receiver,    agreeablv    to    the    rulea    preacrlbed      ,, 

by  tbe  CommlaBloner  of  tbe  General  LaJid  Offlc*.           08),  the  reglatei 
Lytic  et  al.  v.  State  of  Arkansaa  -•  -'  • 


34.  The    fifth    section    of    tbe    Act    of    Congrest 
eased    on    tbe    Stb   of   Mav,    1822,    eWIng   ccrlalB 

iQlce.  did  not  confer  upon  them  tbe  power  ot  llul- 


Ifl.  The  commissioner  directed  the  proof  t 
taken  before  the  register  and  receiver,  and  a 
')_  dlrectPdthpm    to    (lie    tbe    proof    i  "  - 


office m  decided  li 


0  dispense  with  It. 


!,  that  the  register  would  ni 


of  Conniess  could  Impair  the  right  ot  a  preemp- 
tlontr.  thus  acoulrpd. 

■J.\  On  the  2d  of  March,   1831,  Coni 


United  Stntea  v.  BrlKES,  (IlSli      IVn 

6.  Tbe  Act  itself  declaies.  that  everv  person 
1  shnll  remove,  etc..  any  live  oak  or  red  cedar 
■s,  or  other  timber,  from  any  other  Iand'4  of  the 
ted  States,  .shall  be  punished  by  flne  and  Imprla- 


confllctliig  locniloi 
UoB  V.  The  City 
. .     In  thia  case  they 
e  by  visible  objecls. 


I    the      nother  line. 


•r  Mobile  et  i 
lid  not  deacrl 
but   called   t 


The  authority  given  to  these  offlcera  waa  ti 
rclsed  only  In  cases  of  Imperfect  grants,  con 
by  the  Act  ot  Congress,  and  not  easea  oi 
t   title.     In   these  the;  had  no  authority  ti 


e  Sute  Court  found- 

(Ib.)      212 

89.  Tbe   decision    of   thla    court   In    Pollard   i. 
lagan,   3  Howard,   212.  re-examined  and  affirmed. 
Goodtitle  V.  Klbbe.  (471)      220 

40.  By  tbe  admiBslon  of  tbe  State  of  Alabama 
ito  the  Union,  that  State  became  Invested  wltb 
be  soverelKnty  and  dominion  over  the  shorea  of 
nvlgable  rivers,  between  high  and  U 

onseguently,  after  aucb  adoilsslno,    

lalie  no  grant  ot  land  thus  situated. 


LANDS,   PUBLIC— 10. 
n  the  30th  of  Januarv.  1835.  Po 
right  ot  t    ■ 


Congress  could 
(lb.)     220 


luds  In  tbe  i 


blB  did  n 


,   with   authority   t 

(ndeiter 
and  authorized  Pol] 


Tbe  pat 


n  PolQdexter  a  legal  titli 

r  In^a  petitory  actio! 


hlct 


2T.  The  title  ot  tbe  Act  would  indicate  that  tlm. 
ber  reserved  for  navnl  purposes  wns  meant  to  be 
prolpctfii  by  tills  m..di-,  nod  none  other.  But  tbe 
pn.Tctlni;  clause  li  jiencvai.  ana  Uwielort  tutting 
aod  uslnp  ot  oal;  and  'alckoty.  or  wis  tA\i«  te- 
■HcriptioQ  ol  timber  treen  trom  tUe  ^\iW\t  \aii4*.  \ 
1146 


ibie  him 

blch    corresponds   with    an    actlc-    ..    . 
olnd titer    did    not    take    a    legal    title. 
Irect  conveyance  or  by  estoppeL 

Gilmer  v.  Polndeiter.  (257)     411 

2.  On    the   20th  of  November,  1835,   Polndextrr, 
-   -        -        -  -      '     ---iveyed  his   right  la 


estlon 


D  Hub 


tbe 


ersblp  wltb  liuatOD.  not 
--A  \n  k-vtf,'!  these  Ia>4i 


Qnmui,  Im^K. 


r  ttie  mntiul  btncflt  of  PoIndBZter  ud  HQBton.    tblg  ctunge  of  locatloD 

Id.  (lb.)     411  !  of  Uw  QoTemor. 

3.  A   purehaMr  from  Hnvtoa  vlthont  Dotlca  la 
it  affected  ij  theae  arttelu. 


r  received  tbe  unctloa 


4.  Where  tbe  eommlBBlonsn  who  acted  under  tbe  j 
Act  ol  Conness  piused  on  tbe  3d  ol  March,  180T, 
for  tbe  adJiiBtment  of  land  titles  In  UlB»iin.  de- 
cidpd  In  favor  of  B  clBlm,  and  lamed  a  certlBcate 
ordlnglv,  tWa  decision  settled  two  polnta,  name- 
«— •■  ■>•- •  "■e  claimant  was  the  proper  person 
tiacatc  ;  and  second,  that  the  title 
9   better   than   an;   other    Spanish 


iy:  flrst.  ihat  the^ 
tille. 


Landes  v.  Brant, 

S.  Bnt  between  the  pri 
tion  of  the  claim,  tbe  claimant 
which  was  aubjeet  to  gel  sure  and 
lion  according  to  (he  then  lawa 
the  aubsequent  conHtmatlon  by  t 
will  not  dastror  the  title  held  n: 
deed.        Id.  ("u-i      ■"■I 

a.  Neither  will  ■  patent  lubaequentlj  taken  out 
under  the  title  of  the  orlsJnal  daJtr— • '■•  •*- 


15.  The  decIataiM  of  ttala  court  have  untformlr 
been,  that  the  anrrey  miut  be  In  reasonable  con- 
formity to  tbe  grant,  whereas  the  one  In  question 

Id.  tlb.)      S31 

16.  The  Barveyor-Oeneral  had  no  authority  to 
change  the  locaUon  of  the  grant,  and  split  up  the 
surreys,  as  there  was  no  authority  In  Che  Kraat  to 
go  elsewhere  In  case  there  abould  be  ■ 

17.  The  lands  on  Trent  Creek  were  poor, 
those  which  were  auryeyed  were  of  the  beat  e 
lly.  The  surveys,  therefore,  have  neither  tnerl 
fact,  nor  tbe  sanction  of  law  to  uphold  them. 


"  Id. 


r  the  sherllTs 


t  avoid  the    , 


t  the  pTtnelples  applied  t 


(lb.) 


settlen 


7.  The 

and  in  sucli"  cases  "the  "decision  of  the  

«n  WHS  final  against  the  United  gtates.  and 
titled  the  party  to  a  patent,  which  gave  a  pei 
. —  1    .!.,_     .„.!    .sent    back,    by    relation,    lo 


the  Provloee   of   Louh 
the  King  ot  Fran 


170; 


By  the  repre- 
'in  17aii. 


...    , ft    . 

aeflt  of  tbe  alienee. 


tesal    title:    ant    

original    presentation    of    1 
qneutly  inured  to  the  " 

8.  A  patent  was  required  in  eases  of  llna] 
flrmatloos,  founded  on  aetttement  rlgbts ;  1 
IIS  Issuance  the  Utie  was  still  equitable. 

Id.  (lb.)      4*0 

•.  The  original  claimant  being  dead,  a  patent 
was  attBrwards  issued  to  his  represent  a  tlyes.  Bu 
an  Act  of  Congress,  passed  on  the  20th  of  Miit 
1SS6.  declared  Chat,  in  each  cases,  tbe  title  shnulc  , 
Innce  to  Che  benefit  of  the  aaalgciee.  Upon  thla 
ground,  also,  the  sherKTs  deed  conveyed  r  ""■' 
title  In  preference  to  an  heir  or  devlsei 
patent,    when   Isaued,    conveyed,    by   ■  " 

law,   the   legal   - "■ 

equitable  tifle.  „„ 

Id.  (lb.)      449 

10.  The  ctccumstance  tbat  the  sheriff's  deed  was 
not  recorded  was  of  no  consequence  as  between  - 
party  claiming  under  that  deed  and  the  devlsi^es  e 

auence  as  between  tlie  party  claiming  under   that 
eed  and   an  assignee  of  those   devlaeea.   provlf    ' 
such   aaalKuee  had  notice  of  the  eilstence  of 
deed  from  the  sberltf.      And  an  open  and  notorli 
possession    under    that    deed    was    a    circumatai 
from  which  the  jurv   might   presume  tbst  the  .. 
signee  bad  notice,  not  only  of  the  fact  _or  jKiases- 


, -  KluB  of 

Jnlted  States  v.  D'AulcrlTe,  >.- 

19.  The  title  to  the  land  described  In  this  void 
grant  wsa  vested,  therefore,  !n  the  King  of  Spain. 
--■■  remained  In  him  untU  the  Treaty  of  St.  llde- 
0,      It    then    passed    to    France,    and    by    tbe 
ity  of  Paris  became  rested  In  the  United  States. 
Id,  "- 


21.  The  Act  of  1 


1  ocder  to  effect  a  conflrma- 
partles    should    be    residents. 


t  the  Indian   _    

it.  That  the  land  should  h 

and  cultivated  by  the  | 


lablCed   a 

r  use.     m  tbe 
it  complied  wit: 


esent  case  these  conditions 


>   the    person   who   held   the 


t  of  May  26,  1824,  li 


sloD,  but  of  the  title 
Id. 

11.  So.    also,    where   the 
debtor    {the    original    claim 
■      a  judgment  acnl 


■rwhlchit  was 


449 


jrmably  ti 


inds  of  tbe  deceased 


,  and  afterwards 


.t  tbe  Jury  that  thla  si 


a  refusal  of  the  ci 


the  fnlted  8 

that  certain  perst — 

said  tonr  leagues  of  land  reserved  1 


Qall  have  their  right 


r  heirs  and  assigns  tor -. 

be    taken    out    of   the    landfi    ceded    —    

States  by  the  sajd  Caddo  Nation  ot  Indians. 


the    United 


,.._Esed  Id  the  Treaty  to  which  these  articles  are 
supplementary.     And  the  four  leagues  ot  land  shall 
be  laid  off."  etc.,  gave  Co  the  reserrees  a  fee-simple     i 
to  all  Che  rights  which  f"      -    -■-       -- ■   ■      - 
lands,  as  fully  aa  any  pal.  „.    . 

could  make  one.     Nothing  further  was  contemplat- 
ed by  the  Treaty  to  perfect  tbe  title. 

United  States  v.  Brooks,  (442) 

13.  In   October,    181T,   Copplnger,    the   dove 
of  Florida,  Issued  a  grant  giving  the  grantee  per- 
mission to  "build  a  water  aaw-mlU  an  tbe  creek  of 
tlw  Hirer  St.  John's  named  Trout  Creek,  and  also    . 
tn  make  use  of  the  pine  treea  which  arc  compre-    j 
bended  In  a  square  Of  five  miles,  which  li  granted 
to  Urn."  etc. 

Tlllalobos  r.   United  States.  (a41) 

14.  The  Deputy- Surveyor  surveyed  18.000  a 
of  land  Id  three  different  tracts,  the  neeres 
which  to  Trout  Creek  was  thirty  miles  offi 
U  It.  ed. 


thus  belonulag  to  Georgia,  was  ci^ded  to  tbe  United 
States  In  1S02,  with  a  reservation  tbat  all  persons 
who  were  actual  settlers  on  the  27th  of  October, 
17n5,  should  hsvo  their  grants  eonflrmed.  See. 
-'—    8  Howard,  750. 

Robinson  v.  Minor,  (627)      H68 

On  the  3d  of  March.  1808.  CoEgre°s  passed 
Lct    (2    Slat,    at    Large,    229)    eaCabllsblng    a 


29.  Without    such    confirmation    bv    the    United 
SCates.  B  Erant  of  land  situated  on  the  north  side 
y-first  degree  of  latitude.  Issued  by  tbe 
■"— "'  "'  'oulslana  in  1794.  would  hare 
a  confirmed  by  the  Board  of 
...  --LC1D  Buu  IB  therefore  valid. 
'^.  (lb.)      668 

B.  The  original  grantee  Indorsed  upon  the  grant 

it  wards  marrlei^  and  referred  to  another  In. 
imeut  of  conveyance:  and  In  all  subsequent 
isfers  there  was  a  reference  to  that  same  In- 
iment.  reciting  Its  date,  and  that  it  accompa- 
i  the  deeds  executed.  The  conQrmation  of  the 
imlsslonen  followed  and  adopted  this  chain  of 


Id. 


g  lost  It 


_.    .  ,    under   the    __ 

orlElnal  grantee  Intended  to  i- 

rcnipr  estate  than  the  law  would  have  endowed 

wltb  upon  the  marriage. 

Id.  (Ih.)      568 

8.  Kven  supposing  that  the  confirmation  of  the 

missioned  was  not  conclusive,  yet  thn  facts  of 

case  show  a  superior  equity  Id  the  title  of  thi' 
e  over  that  ot  the  child  of  the  original  »:tMA™. 

1  th«  nu>Ur«  wWA  \«6.  Vi  ^i*  w(t«*ij«»s»\  >::&; 


GinKBAL  Index. 


value,  sav  tbe  premlaea  occapt 

Ing    them    to    fee    for    tblrn    ivura,    aau    uetKr    lu- 

formed  bcr  bod  tbat  he  had  ■  right  to  the  property 

Boblnsan  v.  Minor,  (627)      SOS 

LANDS,  PUBLIC— 11. 

1.  In  adjudicating  upon  an  Imperfect  title  nnder 
1  Spanish  oonersslon.  this  court  ftgaln  aoopts  the 
rule  laid  dowa  In  10  I-eters.  3R0.  331,  Tli. :  Can  a 
court  of  eiiuliy,  eccordlng  to  Its  rule*  and  the  laws 
of  Spain,  consider  the  conaclence  of  the  king  so 
n1T<'cted  by  (be  acta  of  bis  lairtul  authorlUes  Id 
Ihe  provlDce,  tbat  he  became  a  trustee  for  the 
claimant,  and  held  the  lind  claimed  b;  an  equity 
iipoD  It,  amouDtlng  to  a  aeverance  of  so  much  from 
the  public  domain,  before  aDd  at  tbe  time  tlie 
country  was  ceded  to  the  United   States? 

UDlted  States  v.  Bol8dor«  et  at.,     (63)      SOS 

2.  This  rule,  applied  to  the  foUowlag  case,  btlngs 
oat  the  resalta  stated  below. 

Id.  (lb.)      60S 

8.  In  1T83,  In  consequence  ot  a  memorial  from 
Bolsdore,  MIro.  the  acting  Governor  of  Louisiana. 
iBSiiPd  Cbp  fotlowing  oraer  to  Trudeau,  the  Snrvty- 
OCGeneraJ,  tIi.  :  "Don  Carlos  Laveau  Trudeau  will 
eatiihllBh  Louis  Bolsdoce  upon  the  extent  of  ground 
which  be  solicits  Id  tbe  piccedlDg  memorial,  situ 
ated    In    the    section    ot   country    commonly    called 

plan'tntlon"'^l'on^glng  to  Philip  Saucier,  a  resident 
of  said  country,  down  to  tbe  bayou  called  Mosquito 
Village  Bayou,  with  the  depth  down  to  Fearl  Blrer; 
tbe  same  being  vacant,  and  no  prejudice  being 
caused  to  the  neighbors  llvlag  as  well  tn  front  BH 
upon  the  depth  ;  which  measures  he  will  reduce  to 
writing,    signing   with    the    aforesaid    paiilea.    and 


e  pact! 


>   to  n 


{lb.)      60H 

4.  Boh..ur«.  Id  bla  memorial,  bad  staled  that  he 
wished  to  form  an  establishment  for  tbe  whole  o( 
hla  numerous  tamiiy.  on  which  be  mlgbt  employ  all 
hla  negToea,  and  support  a  large  Htocli  ot  rattle 
which  woDld  be  naeful  to  the  neighboring  city. 

Id.  (lb.)      605 

5.  The  grantee  took  only  a  trifling  possession  of 
"~     *~   d.  By  placlDg  a  single  slave  there,  BDd  Tru- 

>ver  made,  nor  attempted  to  make,  a  aurvey. 
B  tbe  Spanish  Oovernor  ot  Florida  gave  dl- 

drew  a  fleuratlve  plan  of  a  survey,  but  the  Gov- 
ernor ot  I-lorlda  at  that  lime  hacf  no  Jurisdiction 
over  Ihe  land. 

Id.  (lb.)     805 

6.  if  Trudeau  had  made  a  surrey  and  returned 
B  certlllcate.  It  would  have  beeo  blndint;,  altbougb 
It  might  not  have  conformeil  strlctlv  to  the  lines 
ot  the  orlgical  grant.  But  tbe  description  ot  tbe 
tract  ia  so  vague  and  nncerlaln,  that  It  cannot 
now  be  surveyed  by  an  order  ot  tbe  conrt.  Tbe 
mode  directed  by  tbe  District  Court  would  Includ.i 
fonr  bundled  thousand  acres ;  and  It  Is  unreason- 
able to  suppose  '"'  """    ' .-.--.-■ 


fulIUl    Ihc 
lilm. 
lb.)      605 


ould   have   been   t 
grant,   when   tbe   grantee   neglected   lo   fulli: 
obligations  which  were  lacambent  upon  iilm. 

7.  Besides,    tbere    being 
-■•■-•-  ' imence  the  sui 

in'whieh  "the 'survey  was  t( 
be  a  Judicial  decree,  but  i 
Jurisdiction. 


as  tollofl.. 

Included  under  (be 

■re  nlrcadv  confirmed    by   the  Act  ot  Congreaa  ot 

tbe  lath  of  April,  1814,'' 

Blanc  V.  Lafayette,  (1041      62.1 

9,  Id  1K20  Congress  passed  ao  Act  (3  Slat,  at 
Large,  oT3l  conflrming  all  those  claims  which  were 
recommended  In  the  report  [or  conflrmnlion. 

"■  (lb)      623 


inga 


s  of  tl 


11.  Where  the  jietltion  tot  a  Spanish  coiicesaioD 
s  for  a  tract  of  land  without  nny  definite  bound- 
■ -erred  to  the  solicit- 


Sirrs 


on,  It  In  BO  doing  no  prejudic* 
-' "-■-  condition  r 

make  the  grant  absolute. 

'    Lecompte  T.    Dnited    States,  (115) 

12.  A    part   of  Ihe  duty  ot  the  aoilcitor-gEi] 

was  to  aupervlae  the  severance  of  the  object  t 

granted  fTom  the  royal  domalD.  and  aiiportlon 


of  tbe  EOverDE 

13.  Tbe  precedlDg  decisions  ot  this  court 
established  Ihe  doctrine,  that.  Id  order  to  co 
lute  a  valid  grant,  there  must  he  a  severaDc 
the  property  claimed  from  tbe  public  don 
either  by  actual  survey  or  by  some  ascerta 
.._..- ^ijg  ^f  separation  recognised   by  a 


pelei 
14.  1 


authority. 


Id. 


tbe  present  c. 


!,  the 


( tb. I      021 
■oof  of  occupatlOD. 


seltlement' 

or  cultlvalion'ls  Insufficient.                     ' 

IB.  The 

United  Stales  have  a  rlchi  to  bring  ai 
respass  quare  clausum   fregit  against  a 

action  ot 

person    tor 

cutting  and  carrying  awoy   trees  from 

the  public 

on"  V,' United  States.                 (229)      675 

16.   Wbe 

law,  but  o 

^tied'To"obtBlS'f|ate!;t^(o?"??n'daI? 

tia    afterwards    obtained    a    patent   Iron 

knowing  at  Ibe  same  time  ttu?  It  was 

,  the  patent  thus  obtained  will  be  ■ 

United  States  v.  Flughea  et  al.,  (SS2)  SO'.' 
Nor  Is  It  a  sufficient  objection  to  a  decr««. 
tbe  piocpss  was  by  an  Information  In  the  oa 
of  a  bill  la  chancery,  filed  bv  Ihe  attorney  for 
Inited  States.  A  simple  bill  In  equity  wonid 
been  twtter.  but  this  process  being  so  In  sub- 
e,  the  case  will  not  be  dismissed  for  want  of 


aside  1  and  the  United   States,  as 


bolder,  must  be  entitled 
Id. 
19.  The   deeds   of 


I  the  same. 

flled    I 


f& 


;  deeds  of  eonveyance  flled  as 
property  to  have  been  sold  tor  ti 
irs,  and  (bat  it  was  afterward) 

sugar  estate.     This  la  sufficient  t 

laillcUon  of  this  court. 


Occ  of  (he  scrivener  of 
lido,  a  second  delivered 
ilrd  to  the  proprietor,  ti 
[  the  grant. 

llnlted  States  v,  P. 
21.  Where  a  grant  wb! 
Jed  by  the  Spanish  G 
781,  and  tbe  only  evlden 


lould  be  deposited   1 


y  by  rlglil  of  conquest. 

■en  Introduced  Into  (he 

Hi  to  Spain  by  Great  Brltaii 

vernor   had   theref —    - 

a  IT81. 


The  SpaDl,<b 

Britain 'uuili 
DO   antliorltv 


23.  Under    the   Acts    o(    Congresa    o(    1824 
1844,  the  District  Court  had  no  power  to  a*  t 

by    w°rUte°n    ™vld^en«.  ^onte''r™V°or°prot^l! 
confer,  a  title  of  some  descrlpflon.      ^  "'«ssii 


M^s'fn  t'ba?,Vac^""t  cJun???'"d^^'"'" 
(he  Perdldo,  and  (he  Ihlrry-flrsT'dw^^ 
latKuoe.  a  complete  lUIe.  uDremrriMT  i^ 
1  against  the  United  States,  ^oirt  h 
ncalnst  anv   nrlvat^  elaim    d4m«-i«...«   « 


States  V.  Itevnes 
(o  wit:  that  un. 
211.  1S24   (Stal.  I 


Large.  02).  aod  /u™it    iSH 


Oenebai,  Index.  zxr 

S.  Bat  If  the  cUlm,  nnder  ■  New  Uadrld  certlD- 

,_    ._   ._   ___    .   .,._   .      ,  cBto,  be  prosecated  by  »n  agent  wtlUout  the  knowl- 

.    partcct  titles  to  land.  edjte  of  lie  prlnclp»l,  the  title  to  the  new  laad  can- 
United  StatfB  T.  Philadelphia  and  oot  roet  In  the  principal   until  be  assents  to  and 
New  Orleans,                                   (<I09)      834  arlontx   the  pmceedlnEs  of  bis  agent;   because,   bv 
36.  The    contraet    made    between    the    Baron    de  siieh  Dssrnt.  be  relloqalsbes  tbe  title  to  the  land 
Bmstrap  and  the  Spanlah  government  did  not  Test  which  he  Srst  owned. 

m.  perfect  title  In  Bastrop,  and  theretoce  ttili  court  Id.                                                             <Ib.)      803 

CSLD  eierchK  Jurisdiction  over  the  claim.  6,  In    1S20,    ConRteaa    eranted    to    the    State   of 

Id.                                                             (lb.)      834  Missouri   (3  Stat,  at  I.aree,  5«T)    four  aectlona  of 

S7.  The  grant  of  tnelre  leagues  square,  glien  to  land,   which   should,    "under   the  directions  of  the 

Butrop  by  the  Spanish  Qorernor,  onlj  pointed  out  Legislature,  be  located,  as  near  as  maj  be.  In  one 

tbe  place  where  the  families  were  to  settle  which     body,  at  anv   time,   in   --'-    — -^ 


jndred  famlUea.  who'were  to  grow  wheat,     locations  shall  be  made  pri 
■     ■  ■" ■■       United   e 


select,  on  any  ot  ( 
'-— ■    Prortded,    1 


tblB  purpose.     There  were  to  lands   of  tbe    United   States:   Provided,    that   such 

lea,  who  were  to  grow  wheat,     locations  sh-"  ' -"-  — ' —  '-  •'■-  — ■>■" ' — - 

at  was.  Intended  to  be   In  the  tbe   lands  o 

dctuiing    dour    and    eiportlng  location." 

and  other  placea  under  the  Jurlsdlc-  7.  Thla  g 


,-  t  was.  Intended  to  be  In  the  tbe  lands  ot  tbe  United  States  surrounding  such 

nonopoly    of    manutactuilng    flour    and    eiportlng  location."     Id.  (lb.)      80M 

"  •-   "-■■ -  -■'•—  -' — "  ■■"'•—  the  Jurlsdlc-         7.  Thto  grant  did  not  need  an  application  to  an 

a  ilew.  be  ob.  offlcer   of  the   United  Stnlcs  for   p<?rmlBSloa   to  lo- 

or  mill  seats,  cate  It,     When    thp   I-eBL-ilnture  ael»-t»rt    '»"■  1<""1 

e   mill   wltbln  and   save    notice    thereof    to    the    E 
and  Recorder  of  the  land  district, 

(lb.)     83i  IdentlOed,  and  tbe  title  complete. 
reduced    took  Id,  iiu.i      b0.i 

nent,  and  not        8.  Id  making  tbe  selection,  tbe  Leglalature  bad 

iiuiu  JDU1.1UU.  a  right  to  Include  ttactlooal  parts  of  aectlons.  nn- 

Id.  (lb.)     834  til  the  entire  amouDt  of  four  sections  was  made  up. 

29.  This  case  stands  apon  the  same  ground  as  id.  (lb.)  893 
tbe  case  of  tbe  CDlted  State*  t.  King  et  al„  T  9.  Tbe  Ume  at  wblcb  the  title  of  the  state  be- 
Howard  833.  came  complete,  was  tbe  day  qd  wblcb  tbe  QoTeroor 

Id.  (lb.)      S.';4  notined    the    SurTeyor.General  of   the  selection   of 

30.  The  ileclsIoD  of  this  conrt  In  tbe  ca^e  of  Tb,-  the  land  bv  rommissloDera  wbo  bad  been  appointed 
muted  SUtes  t.  Etng  and  Coie,  3  Howard,  TT3,  for  that  purpose. 

and  7  Howard,  B33,  again  confirmed,  via. :  that  tbe  id.  (lb.)      89:1 

contract  between  tbe  Baron  de  Carondelct  and  the         lo.  An   historical  a '   "■—      -   '"       --■      - 

Ibrgul*  de  Slalion  Rouge  conveyed  no  Interest  In  fleer   In    Louisiana    pt 

Ibejand  to_  Ualaon  Kouue.  but  was_  merely  Jntend-  part  of  the  king's  doi 


^raber.    nuT.   Mor, 


«d  to  muk  out   br   certain  and  definite  bounda- 
ries tbe  limits  ot  the  establlahment  which  he  was         n,  in   Souicm 

antboclsed  to  form.  tendant,  had^nol 

United   States   t.  Tarner,  (6331      8HT  date,  given  by  b]i_ 

81.  The  contract  must  be  Judged  of  according  to  sold,  could  convey  no  title. 
the  laws  of  Spain:  but  under  tbose  laws,  when-  [d.  (lb.)  96H 
•rer  there  was  an  intention  to  grant  private  prop-  12.  iiy  the  regulations  of  O'Kellly,  made  In 
«rtr,  wotda  were  always  used  which  severed  the  1770,  the  front  proprietors  of  land  upon  the  Ula- 
property  from  the  public  domain.  slaslppl  were  bound  lo  make  mounds  or  levees,  and 

.„     Id.      ^  ,      _^,  .  ^^       (lb.)      SB7  also  to  cleat  and  ditch  tbe  whole  front  ot  the  depth 

82.  Tbe  sbaenee  in  this  case  o(  the  royal  order  of  two  arpcnta,  within  three  ycara  from  tbe  dnt" 
•f  1793,  and  of  all  teatlmoni  reapeeUng  the  gen.  of  their  purchases.  In  default  thereoL  the  land 
tdneneas  ot  the  certificate   of  survey  by  Trudeau,  reverted  to  the  king. 

make*  no  difference   In    (he  decision   of  the  court.  ij.  (H,,      95^ 

Vba  eoDStruction  ot  the  grant  was  tbs  main  point         13.  This  condition  not  having  been  complied  wllh 

of  that  case,  and  la  also  of  this.  In  the  present  ease,  and  the  allcced  proprietor  not 

8«.  Whether  or  not  the  Instrument  wai  «"Ur(ect  ^?X!°«  J'-!*?".'^  i!"A  'J ?''?...'?'>?'.  l^^^Jo  1835,  r 

mud  complete  grant  by  the  laws  of  Spain,   waa  a  , 
ADeation  for  the  couct,  and  not  for  the  Jury. 

Id.  (In.)      SS7 

B4.  The  case  ot  Tbe  Dnited  Statea  t.  King  and 

-Coze  explained.  IB.  The  District  Court  decreed  that  "In  case  any 

Id.  (lb.)     tstn  Qf  tne  lands  claimed  by  the  petitioner  should  have 

LANDS,   PUBLIC — 12.  been  sold  by  the  United  Statea.  be,  the  petitioner, 

I    Where  a  aettler  upon  the  public  lands  had  a  ■Jo"'*'  ^e  authorised  to  enter,  in  any  land  office  in 

prtWptloa  "isbt  to  th^  and  sold  them  to  a  per-  {''e  Sf."'*  ?}   I^ul'lBfa.  a   llie  qiMnUty   of  public 

■on    who    agalh   sold    them   to   a    third    party,    tbe  l"^*-     ,.,  "■  „        (lb.)      968 

Jlrisiniii   vsnifnr  hns  ■   lien  iinon  the  land  for  the         16.  This  decree  waa  erroneous.    The  Act  of  1344 

bSin™  of  tC  DurJhase  moS?y  atill   dSe.  and  can  revived  tbe  Act  of  1824,  but  did  not  revive  the  Act 

eStS?^  It  b?  a  bill   In  chnnc'ry,  not  wltha  tan  ding  "t  1828 ;  and  the  Act  0^  18:^4  required  the  grantees 

the*endce  has  taken  out  a  patent  In  his  own  name  of  the  Unlti^d  State,  to  be  made  ^rtles.  fo  order 

.„.n..-  a   .,:h..n..»,.t  npp-emiitlon  law.  that  they  micht  come  In  and  defend  their  title.      It 

also  Intended   that  these  grantees   should    produce 

,  ,_.,  their  titles,  so  that  the  court  mlEbt  aacertsln  their 

ipKt  to  the  boundaries  and  quantities,  and  decree  accordingly, 

it  and  Per-  But  In  tbe  decree  Id  question,  this  was  not  done. 


3.  This  court  again  decides,  as  In  9  Howard,  127, 

SSO,  and  10  Howard,  809,  that,  W" —  ■*- 

tract  of  country  between  the  MIe 
.dido  rivers,  south  of  the  thlrty-Hi 


laHtuu,^.  i"e  Bu.^>,..L.^.  of  Lou'laiuna  hart  no  right         17.  The  Act  of  Congress  passed  on  the  20th  May. 
S  make  arants  of  land  after  Ihe  time  of  nlKnTng    ]*-4,   enabling  claimants  to  land  In  Missouri  and 
Se^eltrby  which  It  WUH  ceded  lo  Great  Brltalu*:     Arkansas  to  try  tbjlr  titles,  waji  revived  by  the  Act 
Montault  T    Tbe  United  Statea,      (47)      887     of  the  l.tb  June.  1844.  and  extended  to  Louisiana. 
3    T^t  Treaty  havluB  bren  signed  on   tbp  lotb  The  UnilPd  States  v.  Porcbe.      (420)      1051 

of  February,  1763,  a  grant  of  the  land  In  lb.-  above       ,  18.  By  the  (Ifth  section  ot  the  Act  of  1S24.  tbe 

red   to   present   tbeir   claims 

"  "■-  passage  ot  tbf  '*— 
(It 
Bvlved   by    thr 
_      ?d  by  tbe  Iatt< 
babrtTnts'ot  'New""Mad"rU  iTGui'ity.  who"  siiffercd  by     present  their  claims  before  the  17th  of  June,  1848. 


notice  ot  location  given  to  the  Sur-  Id.                                                           (lb.) 

vevor-iieiictnl  was  not  sulBclent  to  veat  the  title  in  20.  Acts  supplementary  to  that  ot  1824  were  not 

the  applicant  ■  the  title  was  not  complete  until  the  revived  by  tbe  Act  of  18*4.     Nothing  was  revived 

plat    and   eertlQcate   ot   survey   were   died    and    re-     eicept  the  original  Act.  

enrded    In    the    Recorder's   olSce.     An    eicbange   of  Id.                                                           (lb.)      1051 

titles  th?n  at  once  took  place.     Tb.  applicant  be-  21.  The  District  Conrt  of  Louisiana  bad  no  !«- 

came  entitled   to  his  new    location,    and   the    land  rladlctlon,  therefore,  over  a  caae  where  the  petftfaa 


Okhebu.  ImiKK. 


22.  Tbe  ninth  leetlon  of  the  J 


2S.  : 


.n  Loalsiaoa. 

The  United  States  *.  BlmoD,  (43S)  100' 
24.  During  the  ten  jeare  that  tlie  province  re 
m&lQed  In  the  hands  of  Spain,  the  grantee  nelthei 
had  a  survey  nor  took  poasesslon,  nor  did  an^ 
other  act  ibowlng  an  Intention  of  lulHIlIng  thi 
conditions  upon  wnioh  tba  grant  was  —--■- 


.^  _  __-.   .-■ct^  Ub^ 

recognition  of  the  true  coaBtroctlon  of  a  sill 

to  be,  that  the  daaghten  were  Dot  ntlUed  to  aa 
equal  Bbare.  tbe  acts  of  parUtlon  being  accoMpo- 
nfed  b;  long  adTerse  poe*Mai(»i.  >a7  thirty  or  fortj 
Team,  this  lustractlon  was  erroneoas.  The  daugh- 
ter was  a  minor  when  ahe  married,  and  eoatlnued 
covert  until  wltbln  a  abort  time  before  ahe  branght 
tbe  BulL      No  presumption,  arising  from  her  acta. 


Id. 

26.  The  regnltttlonB  of  Morales 
ao  situated  to  have  their  titles  mi 
of  neglect,  the  Spanlah  governme 


Id. 


nlred  pa: 
therefor, 


lOS^ 


.  when  freed  fraiB 


lib.) 


2B,  A  paper,  offered  aa  a  srant  from  the  8pi 
authorities  for  some  land  In  Louisiana,  decided  ti 
be  Incomplpte.  and  nothing  more  than  the  preBm 
ble  to  8 Danish  craots. 

The  United  States  t.  Le  Blanc,  <4aS1      IDSI 

ST.  Moreover,  there  la  no  evidence  that  th< 
claliUBntB  are  tbe  heirs  of  the  grantee,  nor  thai 
anyone  claiming  ucdei  blm  ever  took  pasne^aloi 
'— '   ~T  act  of  ownership  from  1777  ti 


thi     Junction  witb  ber 


1846. 


Id. 


(Ih.)      lOSf 
9  How.  127 

lU      *V      ,*1*TT         UU.r-       L..,"*'      »*»      'h"      *<**     ft'     1 ' 

-^t  of  land  In  I^ula _ ,.  _,. 

residence  In  that  province  at  the  date  of  tbe  grant 
or  on  or  before  the  Ifltb  of  March,  1604. 

United  States  v.   CaBtant.  (437)      lOSf 

29.  Also,  that  (he  Act  was  not  Intendpd  to  pro 
vide  for  perfect  irrants.  Over  snch.  the  DiBtrlel 
Court  baa  no  jurisdiction. 

Id.  (lb.)      lOBf 

SO.  A  decree  of  the  court  was  erroneoui,  author 
Izlng  the  claimants  to  enter  public  land,  upon  ttu 
ground  that  the  United  States  had  sold  what  wa. 
coverpd  hv  the  claim,  when  there  was  no  cTldeni-f 
that  the  United  Statea  had  made  any  snch  aale*. 


Id'.  ... 

S,  According  to  tbe  Btatate  of  limitations  paarcd 
b}-  tbe  State  of  Illinois,  a  defendant  In  ejectment 
who  had  been  In  poaseaalon  of  the  land  br  actoa) 
residence  thereon,  having  a  connected  title  In  law 
or  equltv  deduclbte  of  record  from  the  State  or  tbe 
United  States,  or  from  any  public  oHIeer  or  other 
person  authorized  bj  tbe  laws  of  tbe  Stata  to  >ell 
snch  land  for  the  non-payment  of  taxes,  etc.,  might 
defend  himself  by  pleading  that  he  had  been  tn 
poBseBilon  aa  aforesaid  for  seveD  yeara. 

Moore  v.  Brown,  (414)      TBI 

4.  But  where  a  defendant  offered  a  deed  In  ert- 


ihe  r 


made 


9   of   tbe    statute,    thia   was 
'  '    "   D  of  law,  and  did  n 


violi 


void 


wltbln  the  benefit  of  the  Btatoie  of 

Limitation  a. 

,       M-  ^  flh.)      TBI 

B.  He    must  have  a   connected   title   from   aooe 

one  authorized  to  sell,  and  In  tbH  cane  the  olBeer 
Tithorlied.     The  deed  wa*  not,  tbcre- 


focc,  admissible  tn  evidence- 
Id. 


Id. 


(lb.)      lOSf 


(Ih.)      TBI 
0  apply  a  certain 


LAND,   PURCHASBn   FOR  THH  TJKITHD 

STATES— 12. 

1,  The  Act  of  ConKress,  pasned  on  1st  May,  leSC 

(S    Stat,    at   Large,    BBS),    enacts,    "That   no   land 

shall  be  purchased  on  account  of  tbe  United  Stales, 

except  under  a  law  authorizing 


BTOldance  of  tbe  pies  by  way 


Nellson  v.  I.Bgow,  "  '    (B8)      BOH 

a.  Where  land  was  conveyed  to  trustees,  for  the 
purpose  of  paving  a  debt  due  to  the  United  States, 
and  tbe  highest  court  of  b  state  decided  against  s 
title  set  up  ander  that  deed,  upon  the  Rroiinii  thit 
the  deed  was  In  vlolatlo-   -•  -       -    -      -  - 

eectlon  of  the  Judiciary 


7.  The  defendant  Is  not  at  II 
mat  the  construction  of  this  In 
to  the  Jury  because  It  was  so  di 
quest,  and  because.  It  tbe  court 
the  construction  must  have  ber 
the  defendant. 


3.  The  deed  to  tbe  trnatees  being  an  autl 
to  sell  BD  much  of  the  laud  as  mliiht  be  nece 
^_  ».t^  .,.. ^  — ,.  jj  purchase 


(Ib.>      TS4 

LIMITATIONS.   BTATDTB   OP — 12. 

Where  a  mortgage  la   payable  by  Ini 

■ome  of  which  were  not  due  nt  the  Ilm 

tbe  bill,  the  statute  of  limitations  will 

Union  Bank  of  Louisiana  t,  Btal 


taken  bv  way  of  security  for  a  debt. 


2.  By  "the  Louisiana  pra'ct'lce.  If  i 
claims  a  trial  bv  Jury,  the  whole  cai 
by  the  court :  matters  of  fact  as  well 


such  a  nurciiase  a 


s  forbidden  by  the  statute. 


LIRN  OF  A  JUDO  MB  NT— 12. 
Bee  Judgment. 

MMITATION  OF  ACTIONS— 10. 


r    was    decided, 
■t°^'?ow^murtV 


t  inalructed  the  jurj. 


e  lawful  for  tbe  wife  to  'nnlte  i 
ich  case  the  property  of  the  s 
ir  of  any  other  deBCrlpllon.  ahal 

auk  of  Louisiana  v.   Stat- 

„  1328)     I 

Howard  >,   10.   II, 


C  Wliera  B  wife  united  wltli  ber  hnvband  In 
B*rtg«ctng  property  to  tbe  buik,  tbe  mortgage 
wu  nod  DDaer  thl>  clause. 

Id.  (lb.)     1003 

7.  A  tale  of  tbe  mortgaged  pFopertr  far  a  twelre 

mmtlia'  bond  under  >□  order  of  aelEnre  and  bbIg 

WBi  not  a  DOTatton  or  eitlngulihmeiit  of  the  orlg- 

IiMl  mortgage. 

Id.  (lb.)     lOOS 


MANDAMUS— 11. 

Where  tbe  United  States  were  tbe  plalntliri,  and 
a  verdict  was  rcadei'ed.  according  to  tbi>  pracllce 
Iq   PenniTlraDla.   tbat  tliev   were   Indebted   to   tbe 

"     ■  ■  •■      ■  jafle   for   a 


S.  An  eeclealaatlcal  decree,  proprlo  vlgare,  eonM 
not  affect  tbe  statue  or  elvlt  relations  ot  peraoDa. 
This  could  onl7  be  affected  by  tbe  supreme  clTtl 


1.  Whe 


al.  472. 

MI8SI88IPPI— 12. 

□t.  when  used  upon  a  n 


"S'fit 


!.  the 


ras  properly  refused 
(272)      693 


tbe  parties 
g  clalmlDg  t 


^  tbe  Circuit 

Reeslde  v.   n  ainer, 

MARRIAOB— 0. 
1.  Tbe  rule  formerW,  with  regard  to  the  enforce- 
ment of  marriage  srllcleB  which  created  eieculory 
trusts,  WB9  this,  namely :  that  chancery  would  In- 
terfere only  Id  fsTOr  of  oni      '  "  

iQBtrament   or  the  Issue,  or 

them:  lud  not  In  favor  of  . 

(era,  though  Included  wltbln  tbe  acope  of  the  pro- 
Tlalons  of  the  article.    Tbey  were  regarded  as  toI- 

"  -      ■      .   8cott  et  al-  {1B6)      102 


anpears  to  bave  been  Intended  that  the  collateral 
relatlTea,  In  a  gtven  ereut,  should  lake  the  estate. 
and  a  proper  limitation  to  that  effect  Is  contaluerl 
III  them,  a  court  of  equity  will  enforce  tbe  truit 
*»r  their  beneflt. 

S.  The  following  artkles  show'  an  Intention  by 
the  parties  to  Include  the  collateral  relatlTea : 

"Articles  of  aitreement  made  and  entered  Into 
this  17th  day  ot  Februarr.  in  the  year  1810,  be- 
tween John  Neves  and  ('atharlne  Sewell,  widnw 
and  relict  of  tbe  late  Thomas  Jewell  (dccea.^Fdl. 
all  of  the  State  and  county  aforesaid,  are  a^ 
tollowa,  t1>.  : 

"Whereas  a  marriage  Is  shortly  to  be  bad  and 
■olemnlied  between  the  said  John  Neves  aud  tbe 
aeld  Catharine  Jewell,  widow,  as  aforesaid,  are  as 
(ollowa,  to  wit :   that   all  piapertv,   both   real   and 


-,. defeuae,  ttiat  the  note  was  clyen  tor 

an  Illegal  consideration,  the  whole  statute  must  bit 
eianilned.  In  order  to  discover  whether  or  not  tbe 
I.cglslBture  Intended  to  prevent  courts  of  juatlce 
from  enforcing  contracts  relating  to  the  act  pro- 
hibited. 

Harris  t.  Runnels.  (79)     901 

2.  Where  a  statute  prohlbfts  an  ad  Or  annexes 

a  penalty  to  Its  commission,  it  Is  true  Cbnt  the  act 

Is  made  unlawful,  but  It  does  not  follow  that  tbe 

inlawf ulnesi^  of  the  act  was  meant  by  the  Leglsle- 


It 


ivoid  a 


t  made  In 


Id. 


(lb.)      001 


8.  Where  a  atatnte  Is  silent,  and  contains  n. 
fng  from  which  the  contrary  can  properly  be  In- 
ferred, a  contract  In  contravention  of  It  Is  void. 
But  the  whole  statute  must  be  examined  la  order 
(0  decide  whetber  or  not  It  does  contain  aoTthlns 
which    the    contrary    can    he    properly    In- 


ferred." 


d  Cath 


ne.  shall  n 


the  said'Calharfne  l 
iDdat  her  death  the'e 


Tiaea.  Ana,  on  me  oLoer  hand,  should  the  said 
John  become  the  longest  liver,  the  property  to  re- 
inaiD  In  the  manner  and  form  as  aboTe." 

Id.  (lb.)      102 

4.  Uoreover,  these  articles  are  an  eiecuted  trust. 
not  contemplating  any  tnture  act.  bat  Intended 
••  4  Bnal  and  complete  settlement. 

Id.  (lb.)      102 

6.  Property  acquired  by  either  party  after  the 
marriage  must  follow  the  same  dlrectloo  which  Is 
);lven  by  the  settlement  to  property  held  before 
tbe  marriage,  If  there  Is  a  clause  to  tbat  effect  In 


MARRIAGE— 10. 
1.  In  order  to  constitute  a  valid  marriage  li 
Spanish  colonies.  ( "  "'    " 


(lb.)     001 


4.  This,  where  a  statute  ot  Misatsslppl  declared 
that  slaves  shoald  not  be  brought  Into  the  State 
■  ■       "  ■  rtlflcate  signed  by  two  free- 

ate  of  the  clerk  of  t"- - 

ica  tucy  i^me,  certifying  that  tii«  bird- 

__   .-Bpectable  freeholders;  and  slaves  were 

brought  In  without  such  certificate  and  aold,  the 
contract  Is  not  void,  but  the  pnrcbaser  must  pay 
his  note  given  for  the  purchase  n 


Id. 
6.  Other 


s  of  the  s 


Clh.)      9 
e  Indicate  that  t 


..eelalature  did  not  Intend  t.  . —  

void :  as.  for  example,  a  part  In  whicb  a  line  la  Im- 
poMd  nnon  the  buyer  and  also  upon  the  seller. 

Id.  (lb.)     901 

MISSOURI— 10. 

The  report  of  the  commissioners  appointed  by 

this  court  In  T  Howard,  660,  to  run  and  mark  the 

line    dividing    the    ftetes  of  Missouri  and  Iowa, 

idopted    anq    conHrmed,    and   the   boundary    line 


(1>      803 


,    Ished. 

Missouri  V.  Iowa, 

MieSOUBI— 13. 
Bee  I^nda,  Fnbilc- 

MORTQAGB— 11. 
1.  At  though  the  day 
cuted  was  not  stated,  ; 

date  ot  record  were  both  glve_. 

preceded  a  sberlff'a  sale  of  the  mortgaged  property. 
It  was  certain  that  the  mortgage  was  executed  be- 


the  1^ 
cordlno 


QT.    vet   Ihl'V  sanctioned  tlic  muiLgaBe   uiii>;n-. 

.,  joade  without  good  consideration,  and  op 
po^ed  by  a  IxniB  Ode  subsequent  purchaser,  who 
had  no  notice  of  Its  exlatence, 

(lb.)     786 
rdlng  the  mortgage  tended 


0  give  no 


t  Its 


and  li 


■t  thf 


I  Joined   with   the    v 


V  the  King  of  Spain  in  hK 


recorded    mortgages   valid. 
Id. 
S.  The  il 


(lb.)      736 
..  off-spring  ot  slaves  hjElonj  to 


7.  The  iepnt  ot  the  Clrcnlt  Court  hplna  that  thi 
piirchHsera  at  the  ehprlff'B  sale  Bhould  either  but- 
render  ttie  property  to  the  prior  morll^ague.  or  pay 

Iiuted  as  It  waa  at  the  time  of  readerlug  tbe  de- 


UORTGAGES — 10. 

1.  Where  the  Circuit  Court  iDStrucled  the  Jary, 

•'that,   If  any   one  of  the  mortg^gea  given   In     -' 


aut- 


e  the  deb^  provided  tc 

gage,   It  WBB  a  circumstance  from  which  the  Jury 
inlpht   presume  fraud,"  thla   Instruc"" 

Downs   T.   Klssam,  (102)      346 

2.  Any  creditor  may  pay  the  mortgage  debt  and 

Broceed  against  the   property :  or   he   may   subject 
to  the  payment  et  his  debt  by  other  modes  ot 
tiroceedlng. 

Id.  (Tb.)     S16 


lib.)      1036 

3.  So,  too.  the  commander  waa  the  Judge  of  the 
degi'ee  of  punlahmpnt  neceBaary  to  suppresa  a  spirit 


>uld  h 


Id. 


(.lb.) 


1036 


.. e  lime  he  Is  bound „  ._ 

aict  any  severer  punishment  than  he  conscientious- 
ly believes  to  be  necessary  to  mnlDttiln  discipline, 
and  due  subordinallon  In  hla  ships. 

Id.  <Ib.)     1036 

6.  The  question  being  one  ot  motlvca.  the  Jury 
are  to  Jiid^e  wbether  he  was  actuated  alone  by  an 
upright  Intention  to  maintain  the  discipline  of  Ms 
eommand,  or  vrbether  punishment  was  In  any  man- 
ner or  degree  increased  or  aggravated  by  malice  or 
vindictive  teeline. 

Id,  (lb.)      1036 

6.  In  deciding  this  question,  the  Jury  are  to  take 
into    cansideratlon    aJI    the    circumstances    of    tbe 

'id.  (lb.)      1036 

T.  A  letter  trom  one  of  the  officers  ot  the  squad- 
ron to  tbe  commander,  upon  tbe  temper  and  dis- 
position of  the  marines.  In  one  of  the  ships,  was 
proper  evidence  (or  the  Jury. 

Id.  <Ib.)      103« 

S.  But  the  proceedlDgs  of  a  court-martial,  for  tbe 

trial    of    men    for   olTrn-ies   commitfed    long   before, 

was    not    evldenee.    bi'i:nii=e    it    did    not    show    tbe 

spirit  existing  at  that  time. 

Id.  (lb.)      1030 

9.  Nor  wns  evidence  admissible,  ot  the  flogging 
nf  two  other  person.^  merely  by  (be  authority  of 
the  comiiiander  without  ■  court-martial. 

Id.  (lb.)      1036 

10.  Nor  ivas  evidoDce  admissible,  that  the  com- 
mander refused  (o  give  to  tbe  marine  a  certinente. 
luidcr  the  Aet  ot  Congress  before  referred  ' 


■V   en  I  Is 
Id. 


immander  claimed  to  bold  him  liv  voi- 
1033 


... to  show  the  motive  by       ..._ 

commander  was  actuated  In  connnlng  the  marlQc 
In  a  fort,  on  shore.  It  was  admissible  tor  tbe  com- 
mander ID  offer  evidence  that  merchant  seamea 
from  American  ships  wore  confined  there,  and  also 
for  tbe  marine  to  offer  evidence  to  rebut  It. 

Id.  (lb.)     1038 

1151 


NKGROBS   AND   BLATBS — 11. 
When  mortgaged,  see  Cbaneerj. 

NEUTItALS,   RIGHTS  OF— 11, 

1.  A  neutral  leaving  «  belligerent  country,  b 
which  he  was  domiciled  at  tbe  commencement  of 
the  war.  1b  entitled  to  the  rights  of  a  neutral  la  hli 
person  and  property,  as  soon  aa  he  lails  from  tbe 

United  Slates  v.  Oulllem.  (4T)      G99 

2.  The  property  he  takes  with  him  la  not  Ilabis 
to  condemnation  for  a  breach  of  blockade  by  the 
vessel  In  which  he  embarks,  when  enterlne  or  de- 

Eartlng  from  the  port,  unlesa  he  knew  of  the  la- 
sntlon  of  the  Teasel  to  break  It  In  gotng  oat. 

Id.  (lb.)    em 

NOW  MADRID  CERTIFICATE— 12. 
Set  Lands,  Public. 

NEW  TRIALS — 12. 

Without  laying  down  any  general  rule,  how  tar 

the   affidavits    ot  Jurors    Impeaching   their    verdict 

ought  to  be  received.  It  Is  decided  that  the  sIBda^ 


PATENTS— 9. 

1.  The  documents  showing  the  tltlB  to  Wood- 
north's  pianlne  machine  are  set  forth  Id  extenao  id 
4   Howard.  64T,  et  seq. 

Wilson  V.  Slmpsoa  et  al.,  (IW)     M 

2.  The  assignment  trom  Woodworth  and  StnMI 
to  Toogood.  llalstead.  and  Tynck,  4  Howard.  «6i. 
declared  not  to  have  been  fraudulently  obtslned  ae- 

^^^^ 

continue   ttie  use  of  the   patented  machine,   — .  _ 
right   to   replace  new   cutters  or  kniyea  (or  Uuhf 

Id.  (lb.)      W 

4.  Tbe  difference  eiplalned  between  repalHug  and 

reconstructing  a  machine. 

Id.  (Ik)     H 

PATHNT8— 10. 

1.  The  seventeenth  section   ot  the  Act  at  IBU 

glTea  tbe  right  of  appeal   to  thla  court,  when  the 

sum  In  dispute  la  below  the  value  of  Iwo  thouaaad 

dollars.  "In  all  acllana,  suits,  controversies  on  cues 

lug  under  any  law  of  the  United  Slates,  grant- 

„-  — ..„,„_  .-  . ....  .,, ,„  f^^J,^ 


»  no  Jutis- 

Id!"    '""  ''""  (lb.)      S44 

I.  Stimpson-a    patent    "for   an    ImprOTcmeat    (or 

purpose    of    carrying    railroads    through    the 

----      -   towns,   or  In   other  sltuaHons  wliere  il 

ir   ob- 

ot  means  already  kaowa  and  in  use.  anif  nol 
original  aa  to  the  Invention  or  diacavary  of 

Stinipson  V.  Baltimore  uid  Sasqne- 

hanna  Railroad  Co.,  (329)     441 

hat  the  mode  given  by  him  (or  Ihe  appllca- 
I  .1 --J  ([|g  objects  proposed  ihere- 

,    —    Tbe    iatier. 

no    Infringement   o(    Stimpaon'a    patent. 
lib.)      441 
-. slgnment  of  a  patent  riebt,  made  and  re- 
corded In  the  rateut  Office  before  the  patent  iMiurd 

'  '    '  '      *    (0    convey    fn    'bp    «44ivn*#    bII    ttu 

hich  tbe 


"Oayler  T.' Wilder.  {47TI      WM 

Honu!«  »,   10,   11.  IS. 


Tlcbt  wltUa  a  >veclfled  part  of  tba  couDtrj,  ths 
SMlCBM  nuT  sue  In  his  own  name.  proTlded  Che 
.kaalniincnC  be  of  tbe  eDtirr  ftud  ungQallaed  mo- 
ii<^r.  Bat  anj  aHlgnmuit.  abaTt  of  tbls  Is  a 
mcnllcenH.  asd  will  not  orrj  with  tt  a  rlsbt  to 


■?f "  "  ■" 


I  In  Ms  own  a 


7.  Therefore,    bo    agt „ 

might  make  and  Tend  tbe  article  within  crrColn 
apeclSed  llmlCg.  upon  paying  to  the  asalenot  a  cent 
per  pound,  reaerrlag,  howerer.  to  the  asBlguor  th? 
right  to  estaUllsb  a  oianufactarr  of  the  article  up- 
on paying  to  the  assignee  a  cent  per  pound,  wai 
only  a  llcenne ;  and  a  suit  (or  an  Intrlneemeot  of 
the  patent  right  must  be  cocducted  Is  the  name  of 
<he  assignor. 

Id.  (lb.)      GO: 

8.  Where  a  person  bad  made  and  used  an  artlcli 
_._ii.-  ..  .w p  which  was  after ' " 

ite  pnrpokc,  > 

_      .    .        __  __   —    .3   dlscoTer  lie    , 

and  tC  had  then  been  flaall;  forgotten  or  abandoned, 
■neb  prior  Invention  and  ase  did  not  preclude  • 
•nbaequeat  Inventor  from  taking  '      - 


Jib.)     '0( 


PATENT  RIGHTS — 11. 

1.  A  patent  grantad  tor  ■  "nonr  anif 

Elude  of  clay  used  In 

by  baTlDg  fhe  "cavity  Id  which  tbi 

ia  Inserted  by  which  thej  are  fastened  largest  at 
tbe  bottom  of  Its  deptb.  fa  form  of  a  dovetail,  and 
a  acrew  formed  therein  b;  pouring  la  metal  la  a 
toaed  state."  was  Invalid. 

Hotchklss  V.  Greenwood.  (316)      fl83 

2.  Tbe  Inveotlao  claimed  In  the  schedule  wa* 
manutacturlBg  haoba  as  above  deacrltted.  of  potter's 
«la7,  or  any  kind  of  clay  Daed  In  pottery,  and 
ahaped  and  finished  by  molding,  turafag.  burning. 
sua    glailag:    and    also    of   porcelain. 

Id.  (lb.)      663 

8.  Tbe  knob  was  not  new,  nor  the  melnllle  shank 
and  spindle,  cor  the  dovetail  farm  of  the  cavity 
1b  tbe  knob,  nor  the  mesni  bj  which  the  metallic 
■hank  waa  securely  fastened  therein.  Knobs  liad 
alw>  been   uaed  made  of  day. 

Id.  ( lb.)      683 

4.  The  only  thing  new  was  the  substitution  ol  a 
knob  made  out  of  clay  In  that  peculiar  form  for  a 
knob  of  metal  or  wood.  This  might  taava  been  a 
better  or  cbeaper  article,  but  Is  not  the  subject  of 

*  "**     W.  (lb.) 

5.  The  test  was.  tbnt.  If  nn  iiinr>  rn< 
■fclii  was  neceseai 
waa  possessed  by 
with  Ihe  buslnesi 
waa  a^^roper  qu.  ^^^         

6.  The  decision  of  Ibis  coart  In  tbe  case  of  Hogg 
et  al.  T.  Kmersou.  6  Howard.  48T,  reviewed  and  al- 

tlogg  et  al.  T,  Emerson.  (SST)     824 

7.  The  speclflcatlon  of  Emerson's  patent  "for  cer- 
■-•-  Improvements  In  tbe  steam  engine  and  la  the 

of  propelling  therewith  e1tbi>r  vessels  on  the 
-  or  carriages  on  tbe  land,"  constituted  a  part 
le  patent,  and  must  be  conatrucd  with  It.     Ad- 

ir  to  1830.  tbe  law  did  not  Imperatively  require 

that    the    sped  flea  tl  on    t>e    made    a    part    of    the 

'   nt.  bat  the  Invenlor  bad  a  right  to  advise  tbe 

~'9S[oiier  of  Patents  to  make  the  speclficstlon 

of  the  patent,  and  It  was  peculiarly  proper 

that  hs  sbould  comply  with  the  request. 

Id.  (lb.)      SZ4 

8.  This  court  again  decldea.  that  the  patent  Is 
xnlDclently  clear  and  eertatn.  and  does  not  coTrr 
more  groand  than  one  patent  may  cover.  Only 
one  Is  necessary  (Or  two  kindred  and  auxiliary 
lorentloni. 

Id.  (lb.)      824 

9.  Tbe  dravlngi  which  accompany  the  ■pei;ia< 


If  DO  more  Ingenuity  and 
istruet  tbe  new  knob  than 
nary  Taecbaalc  acquainted 


1  tor  the  Jury. 


(Ih.) 
ise  o(  S 


tain  Im 


«f  the  pi 


sr. 


tlOD  may  be  referred  to  for  Illustration.  Within 
vhat  time  drawings  ought  to  bave  been  replaced. 
after  the  destruction  of  tbe  Patent  OtIIce  by  Bre. 
as  aa  to  avoid  tbe  Imputation  of  negligence  or  of  a 
dealgn  to  mislead  tbe  gublic,  waa  a  question  which 


Aga  lo  mlslesd  Ibe  public,  wa 
a  properly  left  to  the  ]ary. 


10,  Tbe  principles  ntated,  within  whose  operation 
A  Jury  can  pro[>erlv  act  In  nioesslng  damages 
against  tbe  maker  of  a  patented  machine. 

Id.  (lb.)     834 

as  It.  «d. 


PILOTAOS— IS. 

1.  A  law  of  tbe  State  at  PennaylTanla,   that  m 

Tsaad   wbtcb  neglects  or   refosea   to   take  a   pilot, 

■hall  forfeit  and^pay  to  the  master  warden  of  the 

SlloCa,  for  the  use  of  the  society  for  the  relief  of 
Istr^aed  and  decayed  pilots,  their  widows  and 
children,  one  halt  the  regular  amoant  of  pliotasc, 
la  an  appropriate  part  of  a  sensral  system  of  regn- 
latloas  OD  the  subject  of  pllatace.  and  caaaot  be 
considered  as  a  covert  attempt  to  legislate  upon 
anotlier  subject,  nnder  the  appearance  of  legialatlan 

Board  of  Wacdena,  e 


(ifsS)      990 

2.  Nor  can  the  eiamptloa  of  American  vessels, 
la  the  Pennsylvania  coal  trade,  from  tbe 

Itv  ot  paying  half  pilotage,  be  declared  to  bL- 

other  than  a  fair  exercise  of  legislative  discretion, 
acting  upon  the  subject  of  the  regulation  of  the 
pilotage  of  tbe  port  of  Phlladelpbla. 

Id.  (lb.)      99a 

S.  Tbe  law  of  PennsylvanlD  Is,  therefore,  not  In- 
consistent wltb  the  second  and  third  clauses  of  the 
tenth  section  bt  tbe  Qrst  article  ot  the  ConstlCutlou 
ot  the  United  Stales.  Imposts,  and  duties  on  Im^ 
ports,  eiports  and  tonnage,  were  understood,  when 
tbe  COQstllution  was  formed,  to  mean  totally  dls- 
■'--■  things  from  fees  of  pilotage. 


Id. 

;.  Nor  ■ 


the  1j 


of   tbe  eighth   ! 

Constlt-"—    ••- 

un^m 


r  repugnant  ti 


B,  Neither  Is  Ibt  law  n 
t  the  ninth  section  of  tt 
tltutlou  :  because  It  aell 
ne  port  over  another,  nc 
0  pay  duties. 


^Bt  article  ot  the  Con- 
er  givea  a  preference  ot 
does  it  require  a  vessel 


In  ITSS  (1  Btat. 


>a  this  point,  the  Act  at  Congre 

"  "—   -it  Large,  64).  re 

ates,  la  entitled 


996 


64).  recognising  the  pl- 

— titled  to  greal  weight, 

neither   levied  duties, 

■  another. 

(lb,)      99B 

of  the  first 


the  third  dau __ 

article  ot  tlie  Constitution. 

8.  It  la  true  that  tbe  power  to  cegolatc  commerce 
Inclodes    the    regulation    of    navigation,    and    tbat 

Rllot  laws  are  regulations  of  navigation,  and,  there- 
>re,  of  commerce,  within  the  grant  to  Congress  Vt 
tbe  commercial  power. 

Id.  (lb.)      99K 

9.  But  the  mere  grant  ot  the  commercial  power 
to  Congress,  does  not  forbid  the  States  from  paas- 
Ing  laws  to  regnlate  pilotage.    The  power  to  regu- 

*-    commerce    Includes    Tarlous    subjecta,    upon 


manifested  an  latentloD  n 


>  Instance.      The 


PLEAB  AND  PLBADINO — 9. 
1^  Thua.  where  tbe  obligor  < 


sued  by  an  assignee,  and  pleaded  that  the  bill  wi 
given  for  tbe  pui'cbase  ot  horses  wblcb  --- 

sound  nor  of  as  high -■' -■-■■ 

senled  bj  the  seller. 


pedigree  a __  _  ._,.. 

cb  a  plea  was  admissible. 

.. e,  (213)      109 

sufllclent  objection  to  the  plea,  tbat 


It  omits  a  disclaimer  of  the  contract  and  a  proffer 
to  ri-turn  (be  property.  If  the  detendant  looked 
only  to  a  mltlgatlou  of  damages,  be  was  not  bound 


<  either,  and  therefore 


bound  to  make 


3.  Nor  Is  It  a  suIOelent  objectlan  to  the  plea, 
tbat  It  avers  that  the  obligation  was  obtained  from 
him  by  fraudulent  representation  a,  or  that  It  c 

eludes    wltb    a    gene—'    ^--         '    " 

Pleas  la  bar  are  not 

according   to    their   e 


]{BlJODB,    or 

raycr    for 
'  but  are  to  ' 

..  ._  ._ ^„.  ._.-e  Is  a  differ 

pleas  In  bar  and  pleas  In  abatement 


(lb,)     109 


UnillL „- 

the  same  waa  demarrable,  and  tbe  court  auiitaliied 

_   .  .  _   'm_,   .. 

pleaded  to  bar  a  reeoTcry  upon  a  contract  made 
oat  ot  Ita  political  JarladfiMloii.  and  tbat  tbe  iiat- 
ute  ot  lei   loci  contractu!  cannot. 

Id.  (lb.)     191 

PLEAS  AND  PLEADING— 10. 

paBBcd  in  May.  1S28    (4 


2.  PlCM.  alM,  w«re  bad.  allwInB  tbat  tbe  n- 
oelrerkad  BMde  Tetnma  to  t&«  Trianry  Dnait- 
BUDt,  admlttliiK  (bat  be  bad  rccelTed  Boner  wUcft 
tbe  plea*  aaaerted  tbat  be  niTtr  bad  racctrcd, 
TbCT  were  bad,  beeanee  tbcT  addraned  tbemaelTra 
eotlrelr  to  tbe  erldenee.  wblcb.  It  waa  anppofd. 
tbe  Cnlted  atat«a  «m>ld  brine  forward  opoD  tbe 


trial. 

Id. 

S.  Bealdea,    tbne   pica 

aurrtlee    In    the   bona    w 

United    atatea   from    the 

fraud  which  they  attemp 


( 111.  I    a*- 

bound  to   protect  tke 
'on    or    tbe    rerj 
up  aa  a  defenv 
(lb.)      U1 
Ilea   T.   Bojd.  .'. 


Btatee.  In  luits  at  common  law  Id  the  Stalea  ad- 
mitted In  the  Union  aince  1789.  ihall  be  the 
aame  «lth   those   at   tbe  highest  court  ot  original 

1iipl«f1lctlnn    In     tTi»    ntnf-ii 

(18T)  381 
-bama  paued 
ga  in  eject - 
e  the  action 


2.  Therefore,  where  Ibe  Btate  of  Alabama  paued 
an   Act    to   abolish   Betltlaus    proceedingg   !d    eject - 

menta.  and  to  aubstltQte  In  their  -'-—  •"■ •■'— 

ot  trespBM  tor  the  purpoae  of  trying  tne  iliie  to 
landa  and  recorerlng  theli  poaaeaalDa,  the  Circuit 
Court  of  the  United  SUtea  abould  have  conformed. 
In  ItH  mode  at  proceedlns.  to  tbe  law  ot  tbe  State. 
Id.  (lb.)      381 

8.  And  the  Judgment  of  tbe  Circuit  tionrt  dls- 
mlaalnE  an  action  of  tceapaaa  ao  brought,  upon  tbe 

Sounif  that  tbe  [aw  of  tbe  atate  was  not  In  force 
the  Clrcnll  Court,  waa  erroneous. 

Id.  <Ib.)      381 

4.  Where  the  declaration  contained  two  conota. 

tIb.  :   the   Drat  upon   a   special  cor' 

Elalntlffs  bad  placed  a  machine  for 
oard  ot  tbe  steamboat  of  the  defenc; 
entitled  to  a  certain  

to  glre  In  evidence  by  the  plaJntittB  the  sipei 
ot  practical  engineers  to  ehow  the  value  of  tbe 
machine.  Evidence  had  pierlously  been  given, 
tending  to  prove  the  value  In  the  mode  pointed  out 
In  the  contract,  and  the  evidence  In  queation  tended 
not  to  contradict,  but  to  corroborate  It. '  It  waa 
therefore  admissible  under  the  flrat  count,  and 
clearly  so  under  tbe  second. 

atesm  Packet  Co.  v.  Sickles,        (419)      4T9 
G,   On  the  part  of  tbe  detenisnls,  the  evident 


;  It  was  HdmUs 


age 

special  con 

facrwiA  U 

tbe 

re  bound 

y   II.   wheth 

plalntlfs  h 

But''™e''co 

the 

d  ■  right  t 

dal 

count.  It  th 

maeblne  « 

SB  UF-eful  to 

.    without 

e    sllnulatlo 

and  tb<>  df 

of  the  nialnllffn 

0    It.       BeCB 

rocf,    tbe   d 

fend  ants  a 

e   to   use   1 

ng  the  continuance  ot 

the  patent 

SS  B 

nlnalion 
Because,  by  the 


T.  Wbctber,    If   (ber 


1  (bat  the  detendan 


tbe  plalalHTn 


e  official  b 


4.  The   caa«   of   The   United    E 
Howard,  'iB,  eiamlDed. 

Id.  rib.)     m: 

5.  Another  plea  taking  laane  upon  the  breaeti 
should  not  have  been  demurred  to.  The  demurrer 
belDE   eeDeril   as  to  all    the  pleai,   and  bad   aa  to 

Judgment    was    properly    Blven    agalnat 
s  In  tbe  court  below. 

(lb.)      581 


e  plalntii 

Id 

By 

Islir 


ipp^te 


7.  Wbere  tbla 
Jurt  Is  to  dlsmL . 

on,  and  remand  It  ._ 

»ded  Id  and  flnall;  disposed  ol. 


__  ocean,  tbe  praetlea  of  tbis 

the  case  for  want  ot  Jnrlsdlc- 

to  lie  pro- 


B  creditor  brought  an  action  agalnit 
[  In  the  Circuit  Conrt  of  the  Uoltrd 
lOulalana,  and  tbe  petition  only  arerred 


(1*2)  Bis 
gone  on  to  allege  fur 
court  analogoiu  to  a 
M   a   foundation    of  a 


dictloo  over  tbe  estates  of  deceased  penona.  and 
then  proceeded  to  charge  tbe  executrix  wttk  a 
devastavit,  and  eiceptlona  were  taken  to  tbe  peti- 
tion as  InBuncient,  these  axceotlona  moat  be  so> 
talned. 

McOIIl  T.  Armour. 
9.  The  petition  should  hi 
ther  proceedings  In  the  sti 
Judgment   at   common    law. 
claim  for  a  Judgment  agalnsi  mr  e« 
Is  proprlls,  suggesting  a  devastavit. 


..-a  then 

„ _   .-.   ., „ alieired  by  the     , 

plalntlSa.  and  afflrmlng  a  totally  different  one, 
namely  :  that,  It  tbe  owners  of  the  boat  could  not 
agree  with  the  plalntlfTs  to  purcbsse  It.  the  latter 
were  to  take  It  away,  Tbe  court  should  bave  In- 
structed tbe  Jurj,  that.  It  they  belle.-ed  this  evi- 
dence, they  should  find  for  tbe  deteadantB. 

Id.                                                             (lb.)      479 
a.  The  court  below  Instructed  tbe  )orv,  that.  It 
tbe  president  ot  tbe  comi ---' '-     ' 


10.  The 


f  Louli 


executrix  to  file  a  tableau  of  dla(rlbut]on,  wblcb 
a  necessary  and  prellmtnary  »lc)i  towards  bold 
g  tbe  executrix  personslly  responsible.  The  petl- 
la.  not  having  averred  this,  was  detective.  «>d 
e    exceptions    must    be    sustained. 

Id.  (lb.)      «M 

11.  Under  what  drcMmstancci  an  aaalgnec  of  a 
dgment,  defending  blmselt  In  chancery,  need 
It  notice  an  allegation  In  the  bill  tbat  ■  releas- 
the  Judgment  waa  improperly  entered  upon  tbr 


Stockton    V,    Ford.  

12.  The  bankruptcy  of  (be  plalntllt  prtoi 
time  when  be  took  the  notea  payable  to 
was  no  legal  defense  lo  the  action.  He  wii' 
tbe  persona  sutborlsed  to  settle  up  the  Ii 
estate,  and  whether  or  not  he  accounted 
creditors  for  the  proceeds  was  no  question 
blm  and  the  maker  ot  th-  nnio. 

Random   v.   Toby, 

13.  The  plea  tbat  tbe 


232) 


493) 


legal  defense, 
law.    If  the  n 


creditor  had  n 


itroduced  tbe  n_„ ., 

*    a  been  declared  tn  be  tnt. 
rould   have  tailed; 


might  not  recover  to  (hat  amount,  or  whel' 

provfd,  nre  questions  Dot  Wfnre  the  court  on  th 
record,  und  upon  which  no  onlnloti  Is  expressed. 

Id.  (lb.)      479 


n  or  tbe  n.. 

e  dfbtor  still  held  then.  _., _„„  .„._ 

ccetved   tbe  full  consideration   for   hia   D«tr< 

Id.  (n>.)    m 

POSTAGE   AND   POSTOFFICK — 12, 
'    t   of  Congress,   passed   on    the   M  *t 


INin    (S   S 


t,  T3GK   forbids  the 


PLKAB  AND  PLEADINGS— 11. 

.   Where  an   ecilon  was  brought  by  tbe  United     : 

-  •  ,1  bond  ot  a  receiver  of  pub- 

t  tbe  United  Stat.-s  bad  ac 

'  om    tbe    receiver    was   bad. 

<e    no    HaMstnctlon    for    the 


rder,  although  unaealed.  dircrting 
t  by  the  relum  boat,  aa  a  osB- 
n,  was  within  tbe  pRiblblttwi  of 

:t  ot  I  ongTpas,  passed  on  tit  SI- 

llowftrd  9,  lo.  11,   ■:. 


Larxe^esS},  dlrectlni    mall  ta^tbe  Andllar  toe  Uie  Poatofflce  DepartmenL 

— ,  „ fd  In    ., . 

UIe  coart.  without  regard  to  the  smn  or  value  In     duplicate   receipt   forwarded   t 


a  Circuit  conrt  In  anj  t 

—juKht  by  tbe  tlnlted  atatas.  lor  tte  —         .-   

farcement  of  the  revenue  laws,  maj  be  rCTlewed  In     b;  the  anret; 


Sierclae    Jariadlctlan. 
epartment  la  a  part „. 

of  the  rerenuo  of  the  gDrenmeDl.  coanta  of  the  coQlractor  had  heen  made.  In  whith 


eDartment  la  a  part    department  until  after  a 


(lb.)  00^  iH^ttlement  the  contisctor  was  Dot  charged  with 
e  tbe  aolt  waa  upon  a  poatmaater'*  bond,  the  smonnt  of  auch  payment.  It  waa  eiror  In  the 
........    ... . — ^  . J  . .       t^icouit  Court  to  Initract  the  Jury  that  they  might 


refused  to  receive,  this  refusal  waa  erroueoaa.  hla  bond,  provided  they  believed  t!rom  tha  teetlmony 

United  States  v.  Wllklagon,         (MB)     9T4  that  the  contractor  had  not  received  more  money 

B.  AltbouKb  the  preaumptloa  of  law  ts  iD  favor  than  be  waa  enUtled  to. 
of   the  correctneae   of   the   court  below,    where   no  Id.  (lb.)      234 

leaaona  app««ri  vet.  In  this  eaa^  tha  record  tt^e  I        T.  By  an  Act  paiaed  on  tbe  Sd  of  March,   IS'jr. 

showa    the    error.      If    there    waa    any    fact   which  (*  Stmt  at  Large,  112),  CangreBS  declared  that  It 

made  the  copy  of  the  bond  Inadmlsilble,  It  ought  an;  postmaster  shall  neglect  to  render  hla  account 

to   have  been  shown  by   the  dafendanta,   and   set  for   one  month  after   tbe  time,  and   In  the   forlD 

forth  In  tbe  exception.  ,  and  manner  prescribed  by  law.  and  liy  the  I'oatmaa- 

Id.  (lb.)      BT*  ter-Oenerars    Inatrncrlons    conformable    therewith, 

8.  Tbe  ISth  and  30th   sectlona  of  the   Act  of  be  aball   forfeit  double  tbe  value  of  tbe  postages 

CongresB,   psssed  Id    1S20    |4   Stst.   at  Large,   106-  which  shall  have  arlaeb  at  the  same  Office  In  any 

111),  forbid  a  writing  or  memorandum  from  being  equal  portion  of  time,  previous  or  subsequent  thern- 

wrlttan   on  a  newspaper,   or  otber   printed   paper,  to :  or  In  case  no  sccount  aball  bave  been  rendered 

pampblet.  or  magaslne,  and  traoBmltted  by  mall,  at  the  time  of  the  trial  of  such  case,  then  such 

Teal  V.  Felton,  (2S4)     SOU  sum  as  tbe  court  and  Jury  ahall  estimate  aa  eqnlT- 

T.  The  PoatmaBter-Qeoeral  directed  that  If  the  alent  thereto. 
wrappers  of  newapspers,   pamphlets,  or  magaslnea.  Id.  '"  ' 

should    be   found   to   contain   any   manuscript   or 

stamped,  or  marks  or  signs  made  In  any  way,  by  ib'return  for  an  entir*'  q 

which   Infocmatlou   shall    be   aaked   or   communlca-  Ihe  enaulng  quarter,  the  prop 

ted,  It  BbDuld  be  charged  with  letter  postage.  damages  was  U  go  tiack  to 

Id.  (Ib.l      980  •""-   - *"—     — '"  ■ 

8.  The  part  of  tbe  order  relating  to  marks  uid 
Blgna  was  not  Justllled  by  law. 


there  waa  _  .   

"  r  tbe  deficient  qua 
-    ■ ,    and    ( 


aken    tosethe 
at  by  this  c 


u  tbe  dlt 


,  postmaster  refused  to  deliver 
whom  It  waa  addressed  would 

^jl'i^HSY'ffi  "-ri^Vw"     '""^^  whlc^h-were'Vke'subJMt'S'a 

hnri-e  of  hi™  dull™.     Tbe  inw.     j^  ^^^  ^^^^^  ^^  ^^  Circuit  Court  t 

possession   farther  than  the  land  orlulnally    r 


ih.  Bufilo  !n  nffl™-. posscssion   isnQer  man  ine   lann  onainaily    reciiv- 

tne  gui^ue  to  omcers.  ^^^    ^^^  In  ejectment,  although  other  lands  were  after- 

of    trover,    and    the    ConsUtutloo    of    the    United  .'.^*'      ?» 

States  did  not  abrogate  their  Jurtadlctlon  In  auch 
".     "   '"'^*^''  (lb.)     090 

POSTOFFICa  DHPAKTMENT— 8. 

1.  An  Act  of  Cougreaa  passed  on  the  2d  ot  July,  ,  „„ 

1836  |5  Stat,  at  Large,  83),dlrecta  that,  where  any  remlng    a    c 

mopey  bas  been  paid  out  of  the  (unda  of  tbe  Post-  _            was  bound 

fraudulent  representations  or  by  mist 


K5'-Si 


e  of 


meut,  tbe  Postmaster-Ueoeral  shall  Institute  a  suit  some  way  on  the  record  below. 

to    I'tcover    It    back.  Barrow  v.  Resb.                                 (son 

United  States  v.  Brown,                 (487)      22t  4.  Where  land  was  sold  under  an  exeeutic 

2.  Where  the  per^n  who  was  the  chief  cleric  and  the  money  arising  therefrom  about  to  be  < 

rreasurer  of  the  Postofflce  Department  tranaterred  uted  amongst  ereailors  by  ao  order  of  the 

to  the  department  a  deposit  which   he   had   mnde.  rnurt.  a  contrnverav  hetwwn   thp   irviliinrn 
in    bis   own    name.   In   a   bank   which    bad    1 

broken,   and    In    consequence  of   such    tranal,.    ..  ...  . 

celved   the   full   value  of  the  deposit  from  the  de-  of  e 

partment,  it  was  a  case  which  fell  within  tbe  stat-  Uayard  v,  Lombard  et  al„              (B-'^O)      24n 

ute;  and  the  adjudication  of  tbe  Poatmaster-Gen-  B.  Although    the    state    Id    which    the    Judgment 

eral,   ordering  tbe  person  to  be  credited  upon   the  wss  given  allowed  appeals,  by  statute,  la   similar 

hooka  and  to  r^™^^*  ^^''  money,  can^not^be  conald-    casea^a rising^ In  the^courts  oj:  the  state,  yet  "   


.„_  United 

Idea  of  reviewing  the  decisions 


I  llnal  adjudication,  doaing  the  transaction  not   follow   from   the   adoption    of   the   fi 

'■""-'-' "—  process  In  eiecutlc"  •'-'  '^ ' "- 

atfltea  adopted  tbe 
of  Inferior  courts. 

,.__.    ._t  placed  tbe  whole  subject  of  anance  under  Id.                                                      (lb.)     24B 

{he  charge  of  the  chief  Clerk.     It  was  within   ih"  S.  An  appeal  to  this  court  la  given  In  chancery 

ranee  of  bis  oQclal   duties,  therefore,  to  superln-  casea  alone. 

tend  all   matters  relating   to   finance,   and  be  was  Id.                                                             (Ib.|      2*6 

not  entitled  to  charge  a  commlsaloo  for  negotiating  T.  Nor   la  the  case  a  proper  one  for  a  writ  of 

lo«ns  for  the  use  of  the  department  error.     Such    a    writ  cannot   be   sued   out  by   per- 

Id.                                                             (lb.)      228  sons  who  are  not  parties  to  the  record,  In  a  mat- 

4.  By  tbe  ninth  section  of  tha  Act  of  Congress  ter  arlalng  after  execution,  by  strangers  to  tbe 
passed  in  1638  (S  Stat,  at  Large,  81),  it  waa  en-  Jadgmant  and  proceedings,  and  where  tbe  error 
acted  that  the  FostmaBter-Qenerai  was  aathorlaed  aaalgned  la  In  aji  order  or  the  court  disponing  of 
to  give  Instructions  to  postmasters  for  accoootlng  certain  funds  in  their  poaaeaaion  accidentally  con- 
aaddlsburalag  the  public  money.  nected  witb  tha  record; 

United  States  v.  Boberts  et  «!.,   (BOl)      2nt  Id.                                                             (lb.)      24G 

5.  In  183H  the  roatmaater-Oeneval  gavp  Instmc-  8.  The  creditors  should  have  filed   thrlr   bill    in 


1   postmasters,    tbst,    where    they    psid    equity,  or  stated  an  Issue  In  due  legal  fc 
uiuur;  VI  i:antractora  tor  carrying  the  mail,  dupU-     proper    poclles,    setting   forth    the   merits    .- 
cate  receipts  were  to  be   tsken  In  the  form  pre.    respective  claims.  In  order  to  lay  the  foundi 


ol  which  the  postmaster  waa  to  keep,    tor  ao  appral  or  writ  ot  ecror  to  this  court. 

and  the  other  was  directed  to  be  seat  by  the  Beit  Id.  (lb.)     24S 

IS  14.  ed.  -WW 


GKnEU,   llfDKZ, 


PRACnCB — IL 


.... ,  .-eln  the  Rtal,   > 

PenDBTlTBnli    compLained     of    Uie    erectlOB    of 
bridie   acrou   tbe   Obio   Hlvec    at    Wlieellni,    tb 
cause  wu  referred  to  ■  commliBiouer  for  tbe  nm 
poM  of  taking  fattber  proof,  with  liutmctlcn 


1.  B;  tbe  lawi  of  Mlasiaiilppl.  where  a  Mat  » 
tloD  li  taroucbt  upon  a  bood  or  note,  tUe  cue  bM 
Of  flnallj  dlepoivd  of  Id  the  court  below,  with  n- 
•i[vct  to  all  parllM  upon  the  record,  before  It  U 
carried  up  to   the  appellate  court,   otfaerwlae  It  la 


______   _3  the  c 

iUted    term. 


t  b}  the  flrit  daj  of  the  i 


[0  dUmlu  the  ei 


t  below  to  ba  p 


Brldin  Companr, 
PRACTICB— 10. 
1.  Whera  It  appears  that  the  whole  cue  hai  been 
MTtlfled  pro  forma.  Id  order  to  take  the  oplntan  of 
tUa  court,  without  anv  actual  dlTlslon  of  opinion 
Id  the  Clrcalt  Court,  tbe  practice  U  Irresular,  and 
the  caae  moat  be  remanded  to  tbe  Circuit  Court,  to 
be  proceeded  In  according  to  law. 

Webater  t.  Cooper,  (64)     »-i'> 

S.  Tbe  decision  of  Ihia  court  Id  the  caae  of  Ne- 

■mlth    and   otbera   t.    Sheldon,   6   Howard,   41,    af- 

'id.  (lb,)    32n 

3.  Id  order  to  auatalD  a  motion  to  docket  and 
dlamlM  a  case  under  the  fortv-tblrd  rule  of  tbl> 
conrt,  It  It  nccFSsary  to  ihow,  by  tbe  corlKlcEti'  e 
the  Clerk  of  the  court  below,  that  tbe  ludgment  c 
decree  of  that  court  waa  rendered  thlrt;  daj»  hi 
fore  tbe  commencement  of  the  term  of  this  court. 

Bbodea  v,  Stpamehin  UalTetton,   (144)      36:1 

4.  Hence,  where  tbe  certlflcate  of  tbe  clerk  Btated 
that  a  Ooal  Judgment  waa  pronounced  at  April 
Term,  IftSO,  It  was  not  luHlclent,  because  noD  COD- 
aUt  that  the  April  term  might  not  have  been  pro- 
longed  until    December.   ISSO, 

Id.  (lb.)      363 

e.  Tbe  Act  of  Congreat  paiaed  Id  Uay,  lS2g 

Stat,   at  Large,  278),  dlrecta   "—  *'"  ' " 

— -■—  -f  proceeding  In  the  < 


Id  and  Unallj  disposed  of. 

bougb   a   bUljif  eioepUoD*   la^ ikperfeeltj 


D,«tfl 

e  facts, 


the  aabttancE 


4.  Where 
Jourl.  Inttead  of  bj  a  wrif  of 


■,  It  n 


t  UdU- 


of^Octobe'r,  1813,  i _ 

the  ISih  of  October,  1S4S.  but  not  lasued  and  Died 
tbe  41h  of  NOTember  foKowlDg,  more  tban  Bt* 
h.^   -' •   -'—   readerlDE  the   JudgDwnt, 


tlon. 


I   had    elat 


S.   It 


rooki  T.  Nocrla, 

a  the  ailng  of  the  writ  which 

rom    tbe   Inferior   to    the    appellate 


(204)     SUTi 


SUtea,   I 

mitted    I 

same   with  thoa 


of  the  hlgbeat  c 


t  tbe  forms  and 
-   -■       United 
itea  ad- 
be    tbe 
original 


ir  tbe  dav  on  which 
I  In  deciding   the   qu< 


taken  adTaatage  of  bj  plea ;  but  according  to  thr 
court  a  partj  mar  >▼■!!     ■ 
>7  defect  which  appear*  u 


Bctlce  oC  (hi 
motion,  of 
cord  Itself. 


8.  Thei 
on   Act    to 

of  trespaaa 


Bears   T.    Eastburik, 


(18T)      3S1 

Btate  of  Alabama  pasaed 

ua   proceedlnga   In   eject- 

te  In  tbelr  place  the  action 

tpoae  of  trying  the  title   to 

■'-'-  - '—     "■-   Circuit 


S  lb( 


Aould  have  ca 
o  the  law  of  II 


8.   According    ts    the    practice    In    PenasTlTanla, 
where    a    defendant    pleads    aet-off,    tbe    Jury    an 

illowed  to  find  In  their  Terdlct  the  amount  that 
the  plalntirr  la  Indebted  to  tbe  defendant,  and  ae- 
rordlng  to  their  mode  of  keeping  records  this  re- 
jult  Is  entered  by  way  ot  note ;  e.  g..  "new  trial  te- 
tueed  and  Judgment  on  the  verdict." 

Keealde    t.    Walker,  (272)      e-X: 

Altho_ugh_  tbia   mar  bea  good    record   In  the 


a  ot  1- 

I  In  the 
Id. 


?°.'i"j». 


of  tl 


>  plalntllTa.  fher 


tbe  Circuit  Court,  was  ei 
Id. 


scllce    of    brinelng    cases    up    to    this 
court  upon  an  agreed  stale  of  facta  bos  been  sane- 

'8tlm|isoo  V.  BalClmore^Dd  Busquc- 

banna    Kailroad   Co.,  1320)      441 

S.  A  tier  a  case  haa  been  decided  and  Judgment 

open  the  Judgment  for  tbe  purpose  of  amendlDg  the 
bill  of  exceptions,  upon  tbe  giound  that  malerlal 
evidence  which  mlglil  have  Inlliiencrd  the  Judgment 
of  this  court  was  omitted  in  Itae  bill. 

r.ayler  v.   Wilder,  (509)      517 

10.   If  there  was  any  error  or  mistake  in  framing 

certiorari.  It  the  anpTlcalloi!  bad  been  ninde  in  due 
time  and  upon  auQlclent  cause.  Ilut  after  tbe  par- 
tle»  buve  argued  tbe  case  upon  the  eiceptlon,  and 
ludguieDl  has  been  pronounced.  It  Is  too  late  to  re- 


e  Supreme  Court  ot  Ihi 
d  was  pendlnit  in  tills 
scousln  was  admitted  a 
'er    It    ceased    wbi-D    su 


12.  A  bill  bT  tbe  State  of  Florida 
Btale  ot  tleorgla  ordered  to  be  Qled.  a 
Bubpa>na  directed  to  be  Issued  against 


the  S 


702 


dered   (o  be  abated,  tbe  clerk  was  d 

ccted  not  to 

Issue  any  mandate  or  other  process,  b 

U^ijulty    T.    Batty.   646.     Pres 

Bracken. 

(046)      676 

12.  A  motlDo  belDg  made  to  dlsmls 

Irregularity    In   the  bill    ot   eiceptlon 

dered  that  the  whole  case  be  argued 

ipon  the  bill 

'*'^1?0)Tt.  United  SUtea. 

(646)      076 

Klorlda  1.  Georgia.  (293) 

13.   A   writ  of  eiror  abated  where   tbe  dei.._ 

tbe    plfllntltt    In    error    was    suggested,    and    leB' 

Kranled  to  make  proper  parties  at  l>ecember  Term, 

I'lUllip 


Ing   been   madp 


I.  Where  a  . 
t  ot  a  dial 


■e  wa<  dlsn 


applied 


!d  by  this  I 
inllft  Id  er 


the   twenty- third   sect  lor 
Id. 
16.  Tbe  caaei  ot  Stoc 
2  Howard,  74.  and  Han 
ird,  640.  eiplained. 


3  thia 


t    of   1780. 
(!■    ■      ■ 


17.   In  some  of  the  sUles  It  la  tbe  practice,  after 
the  evidence  for  the  plainliff  Is  closeiL  tor  tbe  dr> 

there  Is  no  evidence  upon  which  they  can  Bnd  a 
i-erdict  for  the  plaintiff.  This  ia  equivalent  (0  a 
ieniurrer  lo  the  eildeoce,  and  such  an  tustrBctloa 
ought  to  be  given  whenever  the  erlOenee  li  »< 
Howard  9,   10,   11,  1>. 


GENnu.  Inrax. 


latallT  ■nlBcleDt   to   sem  m  a   foandatlan  or  i  ■dmlMltr,  nTe  bond  to  naj  all  coits  lod  damagn 

T«rdlet  (or  tbs  plaJutlff.  nhlcb  mlgU  bn  Bdjudied  by  tbl>  court. 

Parka   *.   Rou.                                   (392)      73C  Ives  v.  Mercbuits'  Biok  of  Boston, 

IS.  Wbere  the  writ.  pleHdlosn  and  eoDtract  spoke  (1S9)      936 

00I7    of    Frederic    D.    Conrad,    lod    tbe    Judgment  T.  Tbis  court  haTlng  aOlrmcd  tbe  decree  of  Ow. 

wcat  agalDBt  Daniel   Frederic  Conrad,  the   defend-  Circuit  Court  wltb  cobCb  and  ali  per  cent,  damaica, 

an^  It  wai  too  late  after  verdict  and  Judgment  tc  Judfment    was    entered    upon    tbe    receipt    of    tbe 

KullD   the   TarlatloD    as  error.  mandate  b;  the  Circuit   Court,  for  the  amoiiot  of 

~  ■"                                  C*80)      7711  tbe  original  Judgment  toftetber  wltb  the  amount  ol 

,       .    I,  at  tha  nail  coata  and  damages  cslculated  up  to  that  day;  and 

■.i^. -^  vi  >  uiuse  upoa  tbe  original  docket  o(  thli  execution  was  awaided. 

court.  Id.                                                     <Ib.)     98S 

FenusTlTanla  v.  Wheeling  and  Belmont  8.  Tender  this  execution,  the  Teasel,  which  had 

Bridge   CompBOT,                           (928)      TBS  been   attached   under   the    llbal.    was  sold   Cor   iesa 

20.  The  flftf-fourih  rule  of  thli  court,  requlrlni  than  thu  aggregate  amount. 

an  appearance  to  be  entered  on  or  before  tbe  second  Id.                                                             (lb.)      BM 

day  of  the  term  next  succeeding  that  at  wbkb  the  6.  The  anretjr  Is  not  entitled  to  hare  a  relattve 

case   Is   docketed,    does    not    Include    an    adjourned  proportion   of   tbe  proceeds  of  sale  applied  to  tbe 

term;  but  applies  only  to  regular  terma.  reduction  of  his  bond,  but  ts  responsible  upon  It  to 

Larman  t.  Tlsdale's  Heirs,              (580)      82.1  the  enUre  amount 

31.  Id  Teias,  the  cammoD  law  has  been  adopted.  Id.                                                             (lb,)      MM 

but  tbe  forms  and  rules  of  pleading  in  common  law  10,  By  the  26th  secllon  of  tbe  Judiciary  Act,  tbe 

cases  have  not  1  aod  alcbougb  the  cormi  of  proceed  courts  have  power  tu  assess  damages  upon  bondi, 

logs   and   practice   Id    the   state   courts   have   been  etc.,  and  to  reader  Judgment  for  so  mucb  as  is  doe 

adopted  In  the  District  Court  of  the  United  SUtes,  seeordlng  to  equity.  In  cases  of  default  or  contas- 

nt  sucb  adoption  most  not  be  understood  ss  con-  sIod  or  demurrer.     This  section  does  not  apply  to 

lotmding  the  principles  of  law  aad  equity  :  nor  hi  a  case  beard  on  agreed  facta. 

aathorlilng  legal  and  equitable  claims  to  be  blended  Id.                                                             (lb.)      93S 

together  In  one  suit.  11,  But    then,    when    the   case   heard   on   agreed 

Bennett  r.  Botterwortb,                  (660)      Sns  facts  was  the  case  of  an  appeal  bond,  II  was  proper 

22.  The   ConstltulloD   of  the  United   States   baa  for  tbe  court  to  give  ludgmE^nt  for  tbe  penalty  of 

recogolied    Ibe  distinction  between  law  and  equity,  the  bond   (being  less  than  the  Judgment  under  the 

and  It  must  be  observed  in  tbe  federal  courts,  al-  mandate!   and  allow  Interest  from  [be  date  of  tbe 

tbough  (here  Is  no  distinction  between  tbem  by  tbe  Institution  of  tbe  suit,  althougb  tbe  amount  to  be 

law*  of  Texaa.  paid  Id  this  way  would  exceed  the  penalty  of  the 

id.                                                             (lb.)      8SB  bond. 

28.  Where  a  petition  wag  flled  claiming  certain  Id.                                                             (lb.)      636 

negroes  to  wbom  tbe  defendant  set  np  a  title  an  be-  12.  Tbe  proper  condition  of  an   InJUDCtlon  bond 

lug  his  own  property,  and  tbe  Jury  brought  In  a  Is  "to  answer  all  damages  which  the  defendant  may 

verdict  awarding  a  sum  of  money  to  the  plaintiff,  suataln    In    consequence    of    tbe    injunction    being 

which  was  released,  and  then  tbe  court  gave  Judg-  granted." 

ment  that  tbe  plalntitf  should  recover  tbe  negroes,  Bein  v.  Heath.                                    (168)      BSO 

these   proceedings   were   Irregular,   and   tbe  Judg-  13.  Where  a  bond  waa  given  in  order  to  obtain 

ment  maat  be  revemcd.  an   Injunction   to   suspend^  proceedings,   under   an 

Id.                                                             (tb.)      899  order  of  seiiure  and  sate,   and  tbe   condition  was 

34.  They    cannot   be   assltnllated   to   proceedings  that  tbe  principal  and  sureties  "would  pay  to  the 

In    chancery,    or    treated    as    such    by    this    court.  plalnlllT  In  the  case  of  seliure  and  sale,   alt  aucb 

There    Is    nothing    like   a    bill    or   aniwer   as    pre-  aamages  as  be  may  recover  against  us,  In  esse  it 

■cribed  by  the  rules  of  this  court,  nor  any  state-  should  be   decided   that   tbe   eald   Injunction   was 

ment    of    tbe   evidence   upon    wblcn    the   Judgment  wrongfully  obulned,"  this  bond  was  irregular 

cvnld  be  revised.  Id.                                                             (lb.) 

■"  ■     —  14,  It  conformed  to  the  Louisianr   - 

..,.,  which.   It  an  Injunction  be  dissolved,  ,__„ 

law,  the  rules  of  which  require  that  tbe  at  once  (tven  for  the  debt,  interest  and  d 

_._.  ._. ._  . ..  _    — ....  .T. ._.,_-. ,p, 

lb.)     9»9 


Id,  (lb.)     san        I*.  It  conformed  to  the  Louisiana  pt_     __ 

26.  Tbe  case  m,ust,  therefore,  be  considered  as  a  which.   It  an  Injunction  be  dissolved.  Judgment  1 

case  at  law,  the  rules  of  which  require  that  tbe  at  once  given  for  the  debt,  interest  and  damagee 

verdict  must  And  the  matter  In  Issue  between  the  against  tbe  principal  and  sureties  In  tbe  iDjunctloi 

nartiea,   and   the  Judgment   must  follow   tbe  ver-  >"— * 


Id.  (lb.)      859         IB.  But  the  equity  practice  in  the  c 

„ .... ... __=  ....     ......J  "—tea  Is  regulated  t"  "-  ■ 

ei  of  thrs  court  1 

.  .:t  of  Congress  ;  ai — .^  . 

,  that,   when  not  otherwise  directed,  the  prac 

the  Hleh  Court  of  Chancery,  in  Bnglano,  s 

id.  (lb.)      BSB  followed. 


Id,  (lb.)      089 

paACTICE— 12.  16.  According  to  these  miea.  a  coort  of  equity 

cannot,  when  It  dissolves  an  Injunction,  give  Jodg- 

1.  Where  a  motion  la  made  to  docket  and  dismlts    ment    at  the  same  time,  against  the  obngors.     It 

,  case  under  the  *3d  rule  of  this  court,  tbe  certifl-     merely  orders  the  dlssolutron,  leaving  tbe  obligee 

"     "    of  tbe  court  below,   upon  which     10  proceed  at  law  against  the  suretiea,  if  he  aus- 


tbe  motion  la  founded. 

parties  to  tbe  suit.      It  is  not  enougn  to  say,  josepi 

W.  Clark  end  others.     The  namea  of  the  "others 


(oveni  the 


™bt  to  ^  set  forth IT.  Where  a  bill  lo  chancerv  rtatea  tiiat;  at  an 

^       Smith  V.  Clark  et  al.,                     (21)     87H  Biecullon   sals,   which   was   alleged   to   have  been 

2.  Tbe  practice  of  the  Louisiana  conrts  does  not  Jpen  and  fair,  the  complainant  purchased,  for  tbi- 

"-.  courts   of   the    United   States   In    cases  »um  of  (600,  certain   promissory  notes  secured  by 

Btate  Conrt  exercises  Its  sppellats  pow-  morlRsse.  amounting  in  the  whole  to  1260,000,  and 

ewlna   matters   of   fact   npon   a   writ   of  Ihe   bill   was  demurred  to,   and  the  demurrer   sus- 

:       ,           ewing   inauBc.   o       a         i~  Gained  by  the  Circuit  Court,  this  Judgment  must  be 

'   Parks  V    Turner  et  al.,                      (BB)      883  reveraed, 

8    A  motion  In   tbls  court  after  tbe  decision  of  Krwin  v.  Parham,                             (1B7)      95:i 

tbe  ease  here,  to  set  aside  the  decree  and  remand  18.  Mere  Inadequacy  of  price  does  not,  of  itglf, 

Uie  ea^e  to  tbe  Circuit  Court  for  further  prepara-  Furnish  a  sufllclent  reason  for  dismissing  the  bill, 

Hon    and    proof     upon    the   ground    that    new    and  )r  deciding  that  the  complainant  was  entitled   to 

tnaterlal    evidence  liaa   been    discovered    since    the  10  relief  whatever. 

"^'  •"Hu;se'irv"'8o^4;?dl^-  """'"  "(l-aT'm  IB.  Where    th.                                               ""'      "" 

4.  AffldavlU  of  newly  discovered  testimony  can-  lave  been  taken 

not  be  received.     Thla  court  must  alBrm  or  reverse  ird  showed  that          —                               „.,..^„  „, 

n^   ihe  raM  aa   It   anneara   in   the  test  mony.  parties  was  pending,  and  that  the  trial  took  p  ace 

apon   the  case  as   it   appears   in   we                   i^^  ^  ^^^^    ^^^g^  ^^^  j^^^  ^^  ^^^^  ^^^^  ^  coosldered 

B.  The' established  cbanoery  practice  la  so.  and  ".•„'^'"'"'  *™-,.Tbe  Mrtlllcate  from  the  Cir- 

if  It  were  not   the   Act  of  Congress,   passed  on  ;ult  Court  showed  that  the  bill  of  exceptions  was 

Maiib  3    1803,  would  be  dedalve  of  the  question  regu  ar  y  allowed  upon  the  trial,  and  this  must  be 

™^        ijj          '                                            (lb.)     B27  conclusive  upon   tbia  conrt. 

a.  Tbeiuraty  tw  tbe  appeUanta  tram  a  decree  in  UDJted  SUtea  v.  Wilkinson.       (MS)     974 

IS  lb  ed.  »>»' 


Unllad    8tate»   t," WIlkYnioir.     "   (248)      -.. 

21,  AlthmiKh  tbe  bretampllon  of  l&w  1*  In  tmTor  , 
at  tbe  ct>rRctD«si  of  tli«  court  below  where  no  ran-  | 
■ona  appear,  ret,  tn  tbli  cue.  tlm  record  lt<eK 
■bonti  ine  eri'or.  If  there  was  uiT  fact  wbieb 
mflile  the  copjr  of  the  twnd  InadmlBlble,  It  oufht  to 
lUTG  been  ahonn  br  tbe  defeadanti,  mud  Nt  fortb 
Id   the  piraptlon. 

!(].  (lb.)      974     : 

22.  Br  tbe  Loalalana  nnetlee.  If  neither  partr  i 
dalme  a  trial  br  jury,  the  whole  cue  la  decided  i 
Iv  the  court:  matters  of  tact  a*  well  as  of  law. 

Bond    r.    Brown,  CIM)      87T 

2S.   Where,  upon  such  a  trial,  no  testimony  Is  ob-     1 
Jeeted  to.  and  II  doea  not  apoear  that  any  question     i 
of    law    arose    or    was    decided,    and    the    case    is    i 
braagbt  to  this  coort  by  writ  of  error,  tha  Judg- 
OKPt  of  the  court  below  must  be  afflrmed. 


(lb.)      97 

24.  The  decision  of  tbe  court  below,  upon  quel 
ttons  of  tact.  Is  aa  eoacluslTe  upon  this  court  a 
tbe  rerdlct  of  a  Jury  would  be. 


tlon  of  tbe  court 


(827)      lOOB 
r  parties  bad  a  nominal  Interest 
iDd    resided   beyond    tbe   lurlsdle- 
't.  It  waa  error  In  tbe  Circuit  Court 
..    ._,    bill    because    they    were    not   made 
Doder  the  Act  of  Congreas  of   ISan.   lb- 


:    of   [xiulBlana 


(S2S)      lOOS 


27.  Wbcie  further  evidence  'ivas  taken  after  tbe 
appeal    Id   this  court   was   entered,   under   r 
tfiorlty  of  an   Act  of  Cougreaa  paiaed  In   1 


t  Large.  244),  tbe 


tbs  uniting 
a  presump- 
If  not,  the 


advliement,  a  motion  to  permit  the  comj 
file  a  further  bill  bj  way  of  niipplvment  a 

In    the   character    and    nbji'CtB   of    tbe   c 
propprly  overruled  In  tbe  l"      -  "-     - 


<40T}      1013 


of  ton  davi  the  plaintiff  If 
bla  Judgment,  and  tbe  def 
writ  of  error  to  bring  tbe 


and  aupernrdc  the 


has  t!w  powei 


irt  liolUH'  to  quaab  tbe  execution 

ludEraent. 

,  Tiithlll.  (387)      1034 

Id  iioi  i-.move  tbe  CBse,  and  the 

>rlnl  nhetber  It  was  a  mistake 

""'  "  (lb.)      1034 
hia 

Jul 

ciTtloii 


MIot   In    Admiralty,   sec    Admiralty. 
I'lilvSI.'MPTIVK   EVIDENCE— IL 
See  F^rideDoe, 

PBIZB— 11- 
See  Neutrals,  rights  of. 


i.GoogI 


2.  Tbe 
tlob  to  cei 


MJCT 

TOLI^^.  e.  Tba  BrMcdlDS  cue,   p.    131,  ot  The  Dnltod 


I   ud   DelBWUe   Cant)   Com' 


I.  referred  t 


treatiea.  i 


Stj  hsTv  no  lifht  ander  their  charter  to  demuid  .    pi  *h.  i._.  „»  -.i.i«..    . 

rtrom  puuDser*  who  pua  through  the  cual,  ,h*;.^J,*it   '**  ?'.  ^'f°""  '»  — 

or  from  vSTb  ™  .ccmmtTf  the  hungers  od  i'S^l.'fJ.S^"" '''-i!""S7.?HlV  ^'.".Vl  —■ .r^r^i:: 

l^ijp^  ttre   DlQalns  upon  the  coDtnctlag  parties.  iiDietv 

2.  The*^ar"ele?"u'pS"d"'^hlch  the  compa'nri  a"  *^  to  th.'^tlme  ot  .Igntag. 

tborlied  to   talie  toll  nre  partlcuUrlj  enumerated.  '<>-                                                             (">>      '°^ 

and  the  amount  apeclfted.     The  toll  Is  Imposed  on  .._.... 
eommCKlItlM  on  board  ot  a  Tcwel  paasliiK  thraugh 


(lb.)      82  United  Stat 

ipmaelvBu.  August,  1840  (8  Stat.  I. „.. ..  , 

,. , , _-    „  foUowB,    vli.:    -VeBsela    of    the    United    Stat..    -. 

board,  or  not  autSclent  to  yield  a  toll  of  tour  dol-  America  atrlTlug,  either  laden  or  In  beUast.  In  the 

Ian.      Paasenaera   are   not   mentioned   In    the   ena-  porta  of  the  kingdom  of  Portugal,  and,  reclprocal- 

meratlon,  nocla  any  toll  giTen  upon  a  leaael  on  ac-  ly.  Portuguese  Tesaela  arriving,  plthcr  laden   or  In 

count  of  the  peraona  or  paaaeagera  It  maj'  have  on  ballast,  In  the  ports  ol  the  United  States  of  Amer- 

board.  lea.  shall  be  treated,  on  Ihplr  entrance,  during  their 

Id.  (lb.)      92  stay,     and    at     tbeir    departure,     upon     the    same 

4.  A  corporation  created  by  atatnte  I*  a  mere  footing  as  national  Teasels  coming  from  the  same 
creature  of  the  law,  and  can  exercise  no  powers  place,  with  respect  to  the  dnilea  of  toonage, 
eicent  those  which  the  taw  confers  upon  It.  The  light-house  duties,  pilotage,  port  charges,  as  well 
canal  company  It  not  the  absolute  owoer  of  the  as  to  the  tees  and  perqulsltea  of  public  ofHcers, 
works,  twif  holds  the  property  only  (or  the  purposes  and  all  other  dutlea  and  chargea.  of  whatever 
lor  which  It  was  created,  it  has  not,  therefore,  Und  or  denomination,  levied  npoo  vessela  of  com- 
the  same  unlimited  control  over  It  which  an  Indl-  merce,  in  the  name  or  to  the  proflt  ot  the  govecn- 
vtdual  has  over  bis  property.  ment.  the  local  authorities,  or  any  public  or  private 

Id.  <Ib.)      92  eatabllsbment    whatever." 

5.  Nor  has  the  company  a  right  to  refuse  permla-  Oldfleld  v.  Uarrlott.  (14Q)  364 
•Ion  for  passeogera  to  paas  through  the  canal.  On  2.  This  article  Is  confined  exclusively  to  vesaela. 
the  contrary,  anyone  has  a  right  to  navigate  the  It  does  not  Include  cargoes,  or  make  anv  provl- 
canal  for  (be  trans  porta  I  Ion  ol  passengers  with  alon  for  an  Indirect  trade — that  la.  It  does  not 
passenger  boats,  without  paying  any  toll  on  the  provide  for  the  Introduction  of  articles  which  ani 
pasaeogers  ou  board,  upon  bis  paying  or  offering  to  the  growth,  produce,  or  manufacture  of  some  thlra 
.,._   ._.,   ....J  ^_  , .t.. .  -oonlry,   Into   the  ports   of  Portugal    In    American 


by  law  noon  the  eommod-  coonlry,   Into   the  ports   of  Portugal 

:oU  prescribed  by  law  on  a  vessels  apon  the  same  terms  upon  n 

..  Is  empty  of  eommodltlaa.  Introduced  In  Portuguese  vessels,  or ._ 

Id.  (lb,)      92  tlon  of  such  articles  Into  the  ports  ot  the 

TBEiASUBY  NOTES — 11.  States  In  Portuguese  veasels  upon  the  same 

1.  Where  a  collector  received  treasury  notes  Id  "pon  which  they  are  Introduced  In   ■ '- 


payment  for  duties,   which  were  canceled  by  him,  ■«!«.,   These  classes  of  oaMS  are  left  open   to   the 

bat  afterwards  stolen  or  lost,  altered,  and  then  re-  leglalallon   ot   each   country. 

celved  by   him  again  In  payment  for  other  duties,         ,    „l°-  ,.,_,_.  ,    „  dh,)      S64 

he  la  responsible  to  the  government  loi  the  amount  .3;  The  Tariff   Act  of   Congress,   passed  o-   "-- 


I    the    fol  lowing    aectlon  : 

unicea   states  v.   Uorgaii,              (IM)      843  "Schedule    I.      (Exempt    from    duty.)      Coffee    and 

2.  So.  also,  he  Is  responsible,  io  a  certain  utent,  tea,  when  lmi)orted  direct  from  tbe  place  of  their 
where  treasury  notes  were  received  by  him  In  pay-  growth  or  production.  In  Amerlcao  vessels,  or  In 
ment  for  duties,  canceled,  but  lost  or  purloined  foreign  vessels  entitled  by  reciprocal  treaUea,  to 
(without  bis  knowledge  or  consent)  before  being  be  exempt  from  discriminating  duties,  tonnage,  and 
placed  Id  the  poslofflce   to  be  returned  (o  tbe  d  -  other  ebargea." 

partment.  ,       "■„      . .„  _  Hb.)     884 

Id.                                                     (lb.)     648  *•  ^^»  Treaty  with  Partngal  ta  hot  one  ot  thOK 

3.  And  this  Is  >o.  whether  the  notes  be  consld-  referred  to  In  this  paragraph. 

iTed  as   money   or  only    evidences   of  debt  by   the  .    „'^'                                                            (lb.)      BS4 

Treasury   Department.  *>'  Conseqoently,  a  cargo  of  coffee.  Imported  from 

1(1.                                                      (lb.)     643  Bio  lanlero  In  a  Portngeae  veaael.  was  snbject  to 

4.  But  (be  extent,  above  mentioned,  to  which  bU  ■  duty  of  twenty  per  cent,,  being  the  daly  upon 
responsibility   goes.   Is   to  be  meaaured   by   a  Jury,  non^nninerated   artlclea. 

who  are  to  form  their  Judgment  from  the  danger  of  _     .  W.  ,  .     ,     ,                   ^                       (16.)      884 

(be  nolea  getting  Into  circulation  again,  the  delav  8.  An  historical  accoDOt  given  of  the  eourae  far- 

._j    . . 1-    .,...<_, —   proper   voucticra  '"^'^    ^W    t*!*   government   of   the   United    Statea. 

''— the  dp-  sbowhig  thai,  since  the  year  178B.  It  has  b"-  —- 

mutual  and  redprbciJ 


partmpnt  (bat  (he 
kny  other  direct 
collectors  bond. 

i:  the  w^nt  of'evfien".;'  at' tt 
!  notes  had  been  redeemed,  or 

(lb.) 

tanlly   endeavoring  to   peranade  other  nation*  to 
nter   Into  treaties  for  the  mutual    "~"   


,.M..      —.J  "^  Indirect  li 

TREATIES— «.  Id.  (lb.)      364 

Sm  Public  I^nda.  T-  A  supplemental^  article  to  a  treaty  between 

1.  The  Treaty  ot  St.  Ildefonao.  between  Spain  JE^"""rf„^"f"  ■?^.,*Ef,Ft'^''°  l£^i"",'  £^^''^1^* 
and  the  French  Republic,  and  that  of  Paris,  be-  """J  "rtaln  persons  "shall  have  their  right  to  th" 
tween  irr.nce  and  the  United  Butes,  abould  be  K^-  i?."! ™ 'S?,?^^'..P'  'S""*  """'5^  '''^i'!*°.,'°.^ 
construed  as  binding  on  the  partle*  thereto,  from  JS'T  E*'"  '?''  ^'!E",'"i''L.,  V%  "^2  "S**?.*? 
the  respective  dales  of  those  treatiea.  S^.,..  k     ."!,.    2f,i 'i?*-i*  «  .,      '  .  ^''J'"'    ^"'^^ 

flnltnl    HtHtPB   V     RaniM  (19Tt      74  States  by  the  said  Caddo  Nation  of  Indians,  as  tx- 

2.  UM.n  no  p^uslble  preE?^eould  It  ^^Ui*  P^'^iSt.'^  ^11*/,^°  ^"'^  """  T,"";'  ^\'; 
that  Ifie  Treafy  of  St.  Ildefonso  was  obllgaloiv  aupplerpeotary,  Anrf the  (one  league,  of  l«nd  shall 
upon  Spain  from  the  period  of  her  acceptance  of  ?r-,i?i  .„  .i,  .^  'i^'K'*  «  ..".t  "^^il"'  v".,'f* 
the  provision  made  (or  the  Duke  of  Parma.  In  par-  JJ.'^P'*, '"/"  **>«  fle"»  '^'^'^^  the  Caddoes  had  In 
■nance  of  that  Treaty,  vis. :  on  tbe  21>t  ot  March.  J^™  '!''^!,r, "  !"''/.  ''">^,f ',';?'  '^^'".i^  *"'" 
1801,  or  from  the  dote  at  which  she  ordered  the  ""??? S.?"S'l  ".t""  ^'""';  N""^"/  /'!l"'t^..'"' 
surrender  of  the  Province  ot  Louisiana  to  France.  =""*"°e,'»iS  %.l^'  '^  b'^w*°  '^'■'™'  ISf,V"*iD« 
vis.,   on    the    IBth   ot   October,    1802.  United  States  v.  Brooks,  (442)      48» 

8.  ThoTreaty  ot  St.  Ildefonso,  by  which  Spain  TRBATT— 12. 

cedad   Louisiana    to    France,    became    operative    to         1.  This  court  again  decides,  as  In  9  Howard.  12T, 

iransfer  lb"  soi-erei>nitT  upon  the  day  of  Its  date.  280,  and  10  Howard.  809,  that,  with  respect  to  the 

vis. :   the   1st  of  October,   leOO,  tract  ot  country  between  the  MlsslsFilppI  and   P»-- 

Davls  V.  Tbe  Police  Jury  ot  Con-  dido  rivers,  south  of  the  tblrty-flrst  degree  of  north 

cordla.  (280)      inS  latitude,  the  authorities  of  Louisiana  had  no  right 

4.  The  executive  and  leglalaHve  branches  of  the  to  make  grants  of  land  after  the  time  of  slcnlng 

government    of    tbe    United    SUtea    have    always  the  Treaty,  by  which  It  waa  ceded  to  Great  Britain. 

malnUlned  this  position,   and  thla  court  concora  Hontault  t.  United  States,  (47)    <S8T 

with  them  Id  Its  correctness,  2,  That  Treaty  having  been  signed  on  the  10th 

Id.  (lb.)      1S8  ot  February.    1T68.  a  grant   of  land  In  the  above 

IS  U.  ed.  vvm 


xxxri 


tract  of  CI 


r,  luncd  br  the  F 


Qenxku^  Iinwx. 


b  a«TMOor  M    I 


t;  ot  li 


"on  t&B  llth~liareb.  iiH," 

iMUDlt  T.  United  Bute*.  <4T)      887 

TBU8TEES— 13. 
tn  there  were  two  trait«ea  of  the  praper- 
lotTenlB,  mad  oaa  ol  them  nude  an  uaisn- 

„    -at   the,  other   neither  Joined   In   It  nor   ■■- 

Mated  to  It  after v&rdi,  the  uatcnment  wu  void. 
Wilbur  V.  Almy,  (180)  »** 
2.  And  in  the  preteat  caee,  aleo,  the  ualniee  ap- 
pean  to  hare  recelred  an  auliameDt  oC  the  prop- 
erlT  on]>  na  security,  until  lis  proata  should  par  ■ 
debt  due  Id  him  br  the  InBOlventi.  That  debt  be- 
ing   eitlnfiulshed.   he    has   no   right.      "        — 

claim  sn  account  of  further  prollti  ir 
of  the  propertj. 


n  the  holder 


!  the  I 


[  had  t 


had  D 


the  Date,  because, 

tranalerred  It 

U  not  paid  but  Is  found  In  the  [ 
orlginar  holder,  he  can  recoier.  a 
to  his  original  rights,  notwlthstam 
nient :  and  If  the  note  U  not  pi 
may  sIts  tt  up  and  tocover  npon 
slderatloa. 
Id. 

TI8B8~a. 
The  prlnelplea  examined  which 
c«tloa  of  land  to  public  uses. 
Irwin  V.  Dillon  et  a1., 


sslgnment  of  Its  effects  to  trustcp* 
ueueiii  of  Its  creditors,  the  Bank  was  al- 
.0  sue  In  Its  own  name  at  the  Instance,  and 
beneflt  ol  creditors,  and  the  ease  waa  the 
1  It  the  law  permitted  the  suit  to  be  bronghL 
t  same  had   been   btooght.   In   the  name  at 

Lyman    r.    Bank    of    tba    United 

States,  (225)      9S5 

It  ho  ugh    the    Bank    had    Indorsed    a    note 


(lb.)      865 

and  It 
-saion  of  the 
Is  remitted 
the  lodorae- 
tbe    plain  tm 


Injuncdon  II 
of  ■  public 
there  Is  dan| 

dlTlduBl.'clai 

damage  beyoi 

2.  Wh^  t 

St  ruction  shi 
hwn   settled 


the 


(10) 


VKEDICT— 12. 

1.  la  I^ulslana.  Ihe  Sopreme  Court  of  the  8ta 
rcTlews  tbe  qucxlloDB   of  fact  as  well  as  of  la 

wbea  It  rCTCrsea  a  JudgniL'nt  upon  either  grouud. 
gIVL-H  tbe  juilKment  which  the  Inferior  court  ougl 
10  hare  given. 

Parka   v.  Turner  et  al.  (39)      Bl 

2.  But  wben  a  case  Is  brought  before  this  ecu 

law :  and.  tbeiTfore.  where  the  validity  of  a  verdict 
of  a  Jury  l9  brought  Into  cuestlou.  the  practice 
which  prevails  In  tlie  State  Courts  of  Ixiulslana  Is 
Inapplicable  In  Ihe  courts  of  tbe  United  BUtea. 


rj  liiJunctlo] 
medlable  Inji 
Id. 

my  children ' 


be  rejected  a 

aa  wonld  let 

Intentions  of 

Weatt 


be  of  tacts  1 
tlon  or  wlahi 
posit  Ian  of  I 

wishes,  and 


tera  anrf^her 

ognltloo  of  t 

share,   Ihe  a< 
long  adverse 


■ult.     No    p 
could  thereh 


Supreme  Court  of  the  State,  b 
by  this  court. 
Id. 
t.  The  salBcleney  a 
at  the  rules  of  tl--  - 
at   the    United    Bt 
practice  of  Loulsl 


e  Judgment  by  Ihn 


isndi   were'. 
and  became  i 


a  Judgment  In 

yet  under  a  power  of  amending  tbe  verdict,  the 
Judgment  can  stand,  because  the  plea  having  been 
that  no  consideration  was  glveu  for  the  aole,  and 
Ihe  verdict  being  for  the  plalntllT,  It  oeceasarlly 
found  that  the  whole  amount  was  due. 

Id.  (lb.)      883 

6.  Tbe  32d  section  of  the  Judiciary  Act  provides 

for  this  case  by  enjolnlni;  npon  this  cauij  to  dlsre- 

Rrd  niceties  of  tonD.  and  so  It  was  decided  In  16 
tera.  321. 

Id.  Mill     an:i 

of   Louisiana 

■.r    th...    . 

the  ludces  of  tke 


Court,  Inst 
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